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TOPICAL INDEX.

Use the Index in your latest number. Ignore all previous Indexes in volumes and num-
bers. The latest index cites by volume and page to the latest treatment of any subject

Tou do not have to study classification. This Index contains the name of every aul>>
Jeot you are familiar with and not merely the titles of our articles.

The page citation at the beginning of each article directs to the particular subdivision
wanted. There you find its latest treatment and also a volume and page citation to tbe
same points in earlier volumes.

Black figures refer to volumes; light figures to pages.
This Index Is revised and reprinted every month. Remember to start with the latest

Index and you cannot go astray or miss anything.

ABANDONMENT, see the topic treating of
that ^yhich is the subject of abandon-
ment, e. S; Easements, 7, 1211; High-
ways, etc., S, 1658; Discontinuance, etc.

(of an action), 7, 1159; Property, G, 1108;
Shipping and Water Traffic, 6, 1464;
Infants, 6, 1.

ABATEMENT AND REVTVAX, 7, 1.

ABBREVIATIONS, see Contracts, 7, 791;
Pleading, 6, 1008; Indictments, etc., o,

1790; Names, etc., 6, 739, and the like.

ABDUCTION, 7, 7.

ABETTING CRIME, see Criminal Law, 7,
1013. •

ABIDE THE EVENT, see Costs, 7, 958;
Payment into Court, 6, 994; Stay of Pro-
ceedings, 6, 1550; Stipulations, 6, 1564.

ABODE, see Domicile, 7, 1194.

ABORTION, 7, 8.

ABSCONDING DEBTORS, see Attachment,
T, 301; Civil Arrest, 7, 653; Bankruptcy,
7, 387; Limitation of Actions, 6, 465.

ABSENTEES, 7, 9.

ABSTRACTS OP TITLE, 7, 9.

ABUSE OP PROCESS, see Malicious Prose-
cution and Abuse of Process, 6, 490;

Process, 6, 1102.

ABUTTING OWNERS, see Highways and
Streets, 5, 1669, 1678; Eminent Domain,
7, 1276; Municipal Corporations, 6, 726.

ACCEPTANCE. Titles treating of the sub-

ject of an acceptance should be con-

sulted. See Contracts, 7, 766; Deeds,

. etc., 7, 1103, and the like.

ACCESSION AND CONFUSION OF PROP-
ERTY, 7, 9.

ACCESSORIES, see Criminal Law, 7, 1013.

ACCIDENT—in equity, see Mistake and Ac-

cident, 6, 678—resulting in legal injury,

see Master and Servant, 6, 626; Negli-

gence, 6, 748; Carriefs, 7, 557; Damages,

7, 1029; Insurance, 6, 69.

ACCOMMODATION PAPER, see Negotiable

Instruments, 6, 788.

ACCOMPLICES, see Criminal Law, 7, 1013

Indictment and Prosecution, 5 ""'

1823; Evidence, 7, 1566.

1803,

ACCORD AND SATISFACTION, 7, 10.

ACCOUNTING, ACTION FOR, 7, 19. See,
also, Estates of Decedents, 7, 1462;
Guardianship, 7, 1912; Partnership, 6,
341; Trusts, 6, 1763.

ACCOUNTS STATED AND OPEN ACCOUNTS.
7, 22.

ACCRETION, see Riparian Owners, 6, 1314.
ACCUMULATIONS, see Trusts, 6, 1736; Per-

petuities and Accumulations, 6, 1003.

ACKNOWLEDGMENTS,. 7, 25.

ACTIONS, 7, 28. Particular subjects of

'

practice and procedure are excluded to
separate topics. See >headings describ-
ing them.

ACT OF GOD, see Carriers, 7, 538, 667;
Contracts, 7, 813; Insurance, 6, 69;
Negligence, 6, 751.

ADDITIONAL ALLOWANCES, see Costs, 7,
970.

'

ADDITIONAL INSTRUCTIONS AFTER RE-
TIREMENT OP JURY [Special Article].
4, 1718.

ADEMPTION OF LEGACIES, see Wills, B.
1970.

ADJOINING OWNERS, 7, 28. See, also. Fen-
ces, 7, 1654.

ADJOURNMENTS, see Courts, 7, 1000; Con-
tinuance and Postponement, 7, 767.

ADMINISTRATION, see Estates of Dece-
dents, 7, 1386; Trusts, 6, 1754.

ADMINISTRATIVE LAW, see Officers and
Public Employees, 6^ 841.

ADMIRALTY, 7, 30.

ADMISSIONS, see Indictment and Prosecu-
tion, 5, 1§21; Evidence, 7, 1558; Plead-
ing, 6, 1063; Trial, 6, 1735.

ADOPTION OF CHILDREN, 7, 36.

ADULTERATION, 7, 38.

ADULTERY, 7, 39.

ADVANCEMENTS, see Estates of Decedents,
7, 1485; Wills, 6, 1943; Trusts, 6, 1748.

ADVERSE POSSESSION, 7, 41.

ADVICE OT' COUNSEL, see Attorneys, etc.,

7, 319; Malicious Prosecution and Abuse
of Process, 6, 494, and other torts in-

volving malice; Witnesses (as to Privi-
leged Nature ot Communications), 6^
198S.

[1]
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AFFIDAVITS, 7, 68.

AFFIDAVITS OF MERITS OF CLAIM OR
DEFENSE, 7, 59.

AFFIRMATIONS, see Witnesses, 6, 1975; Ju-

ry, 6, 316.

AFFRAY. No cases have been found during
the period covered by Vol. 7. See 5, 64.

AGENCY, 7, 61; with Special Articles, Agen-
cy Implied From Relation of Parties, 3,

101; Revocation of Agency By Opera-
tion of Law, 4, 1295.

AGENCY IMPLIED FROM RELATION OF
PARTIES [Special Article], 3, 101.

AGISTMENT, see Animals, 7, 123; Liens, 6,

451.

AGREED CASE, see Submission of Contro-
versy, 6, 1580; Appeal and Review, 7,

128; Stipulations, 6, 1554.

AGRICULTrRE, 7, 94.

AIDER BY VERDICT, ETC., see Indictment
and Prosecution, 5, 1790; Pleading, 6,

1051.

AID OF EXECUTION, see Creditors' Suit, 7,

1007; Supplementary Proceedings, 6, 1586.

ALIBI, see Indictment and Prosecution, 5,

1829.

ALIENS, 7, 98.

ALIMONY, 7, 104.

ALTERATION OF INSTRUMENTS, 7, 116.

AMBASSADORS AJID CONSULS. No cases
have been found during the period cov-
ered by Vol. 7. See 5, 113.

AMBIGUITY, see those parts of titles like

Contracts, 7, 791; Statutes, 6, 1536;
Wills, 6, 1919, which treat of Interpre-
tation.

AMENDMENTS, see Indictment and Prose-
cution, S, 1809; Pleading, 6, 1039; Equity,
7, 1358, and procedure titles generally.

AMICUS CURIAE. No cases have been
found during the period covered by Vol.
7. See 5, 113.

AMOTION, see Associations and Societies, 7,

294; Corporations, 7, 862.

AMOUNT IN CONTROVERSY, see Appeal
and Review, 7, 128; Jurisdiction, 6, 273;
Costs, ,7, 961.

ANCIENT DOCUMENTS, see Evidence, 7,
1567.

ANIMALS, 7, 120. '

ANNUITIES, 7, 126.

ANOTHER SUIT PENDING, see Abatement
and Revival, 7, 1; Stay of Proceedings,
6, 1550; Jurisdiction, 6, 284.

ANSWERS, see Equity, 7, 1365; Pleading, 6,
1029.

ANTENUPTIAL CONTRACTS AND SETTLE-
MENTS, see Husband and Wife, 6, 1733.

ANTI-TRUST LAWS, see Combinations and
Monopolies, 7, 661.

APPEAL AND REVIB1V, 7, 128.

APPEARANCE, 7, 251.

APPELLATE COURTS AND JURISDICTION,
see Appeal and Review, 7, 151; Jurisdic-
tion, 6, 290.

APPLICATION OF PAYMENTS, see Payment
and' Tender, 6, 990.

APPOINTMENT, see Officers and Public Em-
ployes, 6, 846; Estates of Decedents, 7,
1395; Trusts, e, 1752, and the like; Pow-
ers. 6, 1075.

APPORTIONMENT LAWS, see Elections, 7,
1230; Officers, etc., 6, 843; States, 6, 1516.

APPRENTICES, 7, 254.

ARBITRATION AND AWARD, 7, 254.

ARCHITECTS, see Building and Construc-
tion Contracts, 7, 489.

ARGUMENT AND CONDUCT OF COUNSEL,
7, 257.

ARMY AND NAVY, see Military and Naval
Law, 6, 638.

ARRAIGNMENT AND PLEAS, see Indict-
ment and Prosecution, 5, 1810.

ARREST AND BINDING OVER, 7, 265.

ARREST OP JUDGMENT, see New Trial and
Arrest of Judgment, 6, 811.

ARREST ON CIVIL PROCESS, see Civil Ar-
rest, 7, 653.

ARSON, 7, 271. See, also. Fires, 7, 1657.

ASSAULT AND BATTERY, 7, 274; with
Special Article, Liability of Master For
Assault by Servant, 5, 275.

ASSIGNABILITY OF LIFE INSURANCE)
POLICIES [Special Article], 4, 236.

ASSIGNMENT OP ERRORS, see Appeal and
Review, 7, 195; Indictment and Prose-
cution, 5, 1871.

ASSIGNMENTS^ 7, ,277.

ASSIGNMENTS FOR BENEFIT OF CRED-
ITORS, 7, 286.

ASSISTANCE, WRIT OF, 7, 293.

ASSOCIATIONS AND SOCIETIES, 7, 294.
See Special Article, By-Laws—Amend-
ment as Affecting Existing Membership
Contracts, 5, 496.

ASSUMPSIT, 7, 296.

ASSUMPTION OP OBLIGATIONS, see Nova-
tion, e, 826; Guaranty, 7, 1891; Frauds,
Statute of, 7, 1829, also Mortgages, 6,
697.

ASSUMPTION OF RISK, see Master a.na
Servant, 6, 565. .

ASYLUMS AND HOSPITALS, 7, 297.

ATTACHMENT, ,7, 300.

ATTEMPTS, see Criminal Law, 7, 1011, and
specific titles like Homicide, 5, 1704;
Rape, 6, 1239.

ATTORNEYS AND COUNSELORS, 7, 319.

ATTORNEYS E'OR THE PUBLIC, see Attor-
neys and Counselors, 7, 345.

AUCTIONS AND AUCTIONEERS, 7, 347.

AUDITA QUERELA see Judgments, 6, 269.

AUSTRALIAN BALLOTS, see Elections, 7.
1230.

AUTREFOIS ACQUIT, see Criminal Law. 7.
1010.

B.

BAGGAGE, see Carriers, 7, 600; Inns, Res-
taurants, etc., 6, 32.

BAIL, CIVIL, 7, 348.

BAIL, CRIMINAL, 7, 348.

BAILMENT, 7, 353.

BANK COLLECTIONS OP FORGED OR AI,-TERED PAPER [Special Article], 8.
428.

'

BANKING AND FINANCE, 7, 368; and see
Special Article, 3, 428.

BANKRUPTCY, 7, 387.

BASTARDS, 7, 430.

BENEFICIAL ASSOCIATIONS, see Fraternal
Mutual Benefit Associations, 7, 1777,
also Associations, etc., 7, 294; CorcoFa-
tions, 7, 862.
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BENEFICIARIES, see Insurance, 6, 106;
Trusts, 6, 1749; Wills, 6, 1880; Fraternal,
etc.. Associations, 7, 1798.

BETTERMENTS, see Ejectment, etc., 7, 1221.

BETTING AND GAMING, 7, 434.

BIGAMY, 7, 442.

BILL, OP DISCOVERT, see Discovery and
Inspection, 7, 1167.

BILLS AND NOTES, see Negotiable Instru-
ments, .6, 777; Banking and Finance, 7,

358.

BILLS IN EQUITY, see Equity, 7, 1354; and
the titles treating of special relief such
as Cancellation of Instruments, 7, 517;
Injunction, 6, 6; Judgments, 6, 23a;
Quieting Title, 6, 1183.

BILLS OP LADING, see Carriers, 7, B33;

Sales, G, 1321; Negotiable Instruments,
6, 777.

BILLS OP SALE, see Sales, 6, 1322; Chattel
Mortgages, 7, 634; Fraudulent Convey-
ances, 7, 1841.

BIRTH REGISTERS, see Census and Statis-

tics, 7, 606; Evidence, 7, 1554.

BliACKMAII., 7, 442.

BLENDED PROPERTIES, see Accession and
Confusion of Property, 7, 9; Conversion
as Tort, 7, 846; Conversion in Equity, 7,

854; Trusts, 6, 1736; Wills, 6, 1880.

BOARD OF' HEALTH, see Health, 5, 1643.

BOARDS, see Officers and Public Employes,
6, 841, also see various titles like Coun-
ties, 7, 984, 998; Municipal Corporations,

6, 719.

BODY EXECUTION, see Civil Arrest, 7, 654.

BONA FIDES, see Negotiable Instruments,

6, 789; Notice and Record of Title, 6,

814.

BONDS, 7, 443. See, also. Municipal Bonds,

6, 704; Counties, 7, 992; Municipal Cor-
porations, 6, 732; States, 6, 1516.

"BOTTLE" AND "CAN" LAWS, see Com-
merce, 3, 717.

BOTTOMRY AND RESPONDENTIA, see
Shipping and Water Traffic, 6, 1467.

BOUGHT AND SOLD NOTES, see Frauds,
Statute of, 7, 1826; Brokers, 7, 465; Fac-
tors, 7, 1642.

BOUNDARIES, 7, 446.

BOUNTIES, 7, 456.

BOYCOTT, see Conspiracy, 7, '682; Injunc-
tion, 6, 6; Threats, 6, 1697; Trade Un-
ions, 6, 1718.

BRANDS, see Animals, 7, 126; Commerce, 3,

717; Forestry and Timber, 7, 1737; Trade
Marks and Trade Names, 6, 1713.

BREACH OF MARRIAGE PROMISE, 7, 457.

BREACH OF THE PEACE, see Disorderly

Conduct, 7, 1173; Surety of the Peace, 6,

1590.

BRIBERY, 7, 458.

BRIDGES, 7, 460.

BROKERS, 7, 465.

BUILDING AND CONSTRUCTION CON-
TRACTS, 7, 480.

BUILDING AND LOAN ASSOCIATIONS, 7,

50o;

BUILDINGS AND BUILDING RESTRIC-
TIONS, 7, 507.

BURDEN OF PROOF, see Evidence, 7, 1515.

BURGLARY, 7, 512.

BURNT RECORDS, see Restoring Instru-
ments and Records, 6, 1311.

BY-LAWS, see Associations and Societies, 7,
294; Corporations, 7, 911.

BY-LA-WS—AMENDMENT AS AFFECTING
EXISTING MEMBERSHIP CONTRACTS
[Special Article], 5, 496.

C.
CALENDARS, See Dockets, etc., 7, 1192.

CANALS, 7, 516.

CANCELLATION OF INSTRUMENTS, 7, 517.

CANVASS OF VOTES, see Elections, 7, 1247.

CAPIAS, see Civil Arrest, 7, 653; also (capias
as a bench warrant), see Contempt, 7,
746; Witnesses, 6, 1975.

CAPITAL, see Corporations, 7, 892; Partner-
ship, 6, 919; Banking and Finance, 7,
358.

CARLISLE TABLES, see Damages, 7, 1076;
Death by Wrongful Act, 7, 1086; Evi-
dence, 7, 1670.

CARRIERS, 7, 622.

CARRYING WEAPONS, see Constitutional
Law, 7, 745; Weapons, 6, 1876.

CAR TRUSTS, see Railroads, 6, 1194.

CASE, ACTION ON, 7, 603.

CASE AGREED, see Appeal and Review, 7,
173; Submission of Controversy, 6, 1580.

CASE CERTIFIED, see Appeal axd Review,
7, 131, 161, Z40.

CAlSE SETTLED, see Appeal and Review, 7,
173.

CASH, see Payment and Tender, 6, 987.

CATCHING BARGAIN, see Assignments. 7,
277; Estates of Decedents, 7, 1483; Life
Estates, Reversions and Remainders, 6.
462; Fraud and Undue influence, 7, 1813.,

CAUSES OF ACTION AND DEFENSES, 7,
603.

CEMETERIES, 7, 605.

CENSUS AND STATISTICS, 7, 606.

CERTIFICATE OP DOUBT, see Appeal and
Review, B, 146; Indictment and Prosecu-
tion, 5, 1864.

CERTIFICATES OF DEPOSIT, see Banking
and Finance, 7, 373; Negotiable Instru-
ments, 6, 777.

CERTIORARI, 7, 606. ,

CHALLENGES, see Jury, 6, 326.
,

Chambers and vacation, see courts, 7,
1000; Judges, 6, 211.

CHAMPERTY AND MAINTENANCE, 7, 621.

CHANGE OP VENUE, see Venue, etc., 6,
- 1811-1814.

character evidence, see Indictment
and Prosecution, 5, 1820; Witnesses, 6,
1997.

CHARITABLE AND CORRECTIONAL IN-
STITUTIONS, see Asylums and Hospi-
tals, 7, 297. Compare 1 Curr. L. 507.

CHARITABLE GIFTS, 7, 6&4.

CHARTER PARTY, see Shipping and Waier
Traffic. 6, 1468.

CHATTEL MORTGAGES, 7, 634.

CHATTELS, see titles treating of various

rights in personalty other than chosea

In action. Distinction between chattels

and realty, see Property, 6, 1107.

CHEATS, see False Pretenses, etc., 7, 1648;
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Deceit, 7, 1093; Fraud, etc., 7, 1813, and
the like.

CHECKS, see Banking, etc., 7, 373; Negotia-
ble Instruments, 6, 777.

CHILDREN, see Parent and Child, 6, 877;

Infants, 6, 1; Descent and Distribution,

7, 1137; Wills, 6, 1880.

CHINESE, see Aliens, 7, 101-103.

CITATIONS, see Process, 6, 1078; Estates of

Decedents, 7, 1386; Appeal and Review,
7, 154.

CITIZENS, 7, 653.

CIVir. ARREST, 7, 653.

CIVIL DAMAGE ACTS, see Intoxicating Liq-
uors, e, 204.

CiViL DEATH, see Convicts, 7, 857.

CIVIIi RIGHTS, 7, 656.

CIVIL SERVICE, see Officers and Public Em-
ployes, 6, 846.

CLEARING HOUSES-, see Banking and Fi-

nance, 7, 358.

CliBRKS OP COURT, 7, 656.

CLOUD ON TITLE, see Covenants for Title,

7, 1004; Quieting Title, 6, 1186; Vendors
and Purchasers, 6, 1781.

CLUBS, see Associations and Societies, 7,

294.

CODICILS, see Wills, 6, 1903.

COGNOVIT, see Confession of Judgment, 7,

675.

COLLEGES AND ACADEMIES, 7, 657.

COLLISION, see Shipping and Water Traffic,

e, 1473.

COLOR OF TITLE, see Adverse Possession,

7, 50.

COMBINATIONS AND MONOPOLIES, 7, 661.

COMMERCE, 7, 667.

COMMITMENTS, see Arrest and Binding
Over, 7, 270; Contempt, 7, 754; Indict-

ment and Prosecution, 5, 1856; Fines, 7,

1656.

COMMON AND PUBLIC SCHOOLS, 1, 544.

COMMON LAW, 7, 674.

COMMUNITY PROPERTY, see Husband and
Wife, 5, 1738.

COMPARATIVE NEGLIGENCE, see Negli-
gence, e, 764.

COMPLAINT FOR ARREST, see Arrest and
Bihdlng Over, 7, 268.

COMPLAINTS IN PLEADING, see Pleading,
6, 1022.

COMPOSITION W^ITH CREDITORS, 7, 674.

COMPOUNDING OFFENSES, 7, 674.

CONCEALED WEAPONS, see Weapons, .6,

1877.

CONCEALING BIRTH OR DEATH. No cases
have been found during the period cov-
ered by Vol. 7. See 5, 608.

CONDEMNATION PROCEEDINGS, see Emi-
nent Domain, 5, 1119, 1132.

CONDITIONAL SALES, see Chattel Mort-
gages, 7, 635; Fraudulent Conveyances,
7, 1841; Sales, 6, 1380.

CONFESSION AND AVOIDANCE, see Plead-
ing, 6. 1032.

CONFESSION OP JUDGMENT, 7, 675.

CONFESSIONS, see Indictment and Prosecu-
tion, 5, 1822.

CONFISCATION, see Constitutional Law
(Due Process), 7, 724; Fish and Game
Laws, 7, 1662.

CONFLICT OP LAWS, 7, 677.

CONFUSION OF GOODS, see Accession and
Confusion of Property, 7, 9.

CONNECTING CARRIERS, see Carriers, 7,

629; Railroads, 6, 1194.

CONSIDERATION, see Contracts, 7, 771.

CONSOLIDATION (of actions), see Trial, 6,
1731; (of corporations), see Corporations,
7, 888.

CONSPIRACY, 7, 681.

CONSTABLES, see Sheriffs and Constables,
e, 1459.

CONSTITUTIONAL LAW^, 7, 691.

CONSULS, see Ambassadors and Consuls, 6,
113.

CONTEMPT, 7, 746.

CONTIRUANCB AND POSTPONEMENT, 7,
757.

CONTRACT LABOR LAW, see Aliens, 7,
101.

CONTRACTS, 7, 761; and see Special Article,
3, 861.

CONTRACTS OF AFFREIGHTMENT, see
Carriers, 7, 533; Shipping and Water
Traffic, 6, 1483.

CONTRACTS OF HIRE, see Bailinent, 7, 353.

CONTRACTS VOID BECAUSE INTERFER.
ING WITH THE PUBLIC SERVICE
[Special Article], 3, 861.

CONTRIBUTION, 7, 844.

CONTRIBUTORY NEGLIGENCE, see Negli-
gence, 6, 760.

CONVERSION AS TORT, 7, 846.

CONVERSION IN EQUITY, 7, 854.
CONVICTS, 7, 857.

COPYRIGHTS, 7, 859.

CORAM NOBIS AND CORAM VOBIS, see Ap-
peal and Review, 7, 131. The various
statutory substitutes for the remedy by
writ Coram Nobis are usually considered
as part of the law of judgments. See
Judgments, 6, 231, 240.

CORONERS, 7, 860.

CORPORATIONS, 7, 862.

CORPSES AND BURIAL, 7, 953.

CORPUS DELICTI, see Criminal Law, 7, 1010;
Indictment and Prosecution, 5, 1828.

CORROBORATIVE EVIDENCE, see Indict-
ment and Prosecution, 5, 1826, 1828;
Witnesses, 6, 2003; Trial (exclusion of
cumulative evidence), 6, 1735; Divorce,
7, 1183; Seduction, e, 1440; Rape, 6, 1244.

COSTS, 7, 956; and see Special Article, 3,' 954.
COSTS IN THE CIRCUIT COURT OP AP-PEALS [Special Article], 3, 954.
COUNTERFEITING, 7, 976.

COUNTIES, 7, 976.

COUNTS AND PARAGRAPHS, see Pleading,
6, 1022.

COUNTY COMMISSIONERS OR SUPERVI-
SORS, see Counties, 7, 979; Highways
and Streets, 5, 1660; Towns; Townships.
6, 1709.

COUNTY SEAT, see Counties, 7, 978.

COUPLING CARS, see Master and Servant
(injuries to servants), 8, 647; Railroads
(statutory regulations), 6, 1208.

*

COUPONS, see Bonds, 7, 443; Municipal
Bonds, 6, 704, and titles relating to pub-
lic or private corporations which cus-
tomarily issue bonds (Interest coupons);
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Negotiable Instruments, 8, 777; Carriers
(coupon tickets), 7, 568; Corporations,
7, 862.

COURT COMMISSIONERS, see Courts, 7,
999; Judges, 6, 209.

COURTS, 7, 999.

COVENANT, ACTION OF. No cases have
been found during the period covered by
Vol. 7. See S, 875.

COVENANTS, see titles relating to Instru-
i ments, wherein coveni,nt3 are embodied.
e. g.. Contracts, 7, 761; Deeds of Convey-
ance, 7, 1113; Landlord and Tenant
(leases), 6, 351; Vendors and Purchasers
(land contracts), 6, 1791; see Buildings,
etc. (covenants restrictive), 7, 509.

COVENANTS FOR TITLE, 7, 1004.

COVERTURE, see Husband and Wife, 5,

1731.

CREDIT INSURANCE, see Indemnity, S, 1777;
Insurance, 6, 69.

CREDITORS' SUIT, 7, 1007.

CRIMINAL CONVERSATION, see Husband
and Wife (civil liability), 5, 1751; Adul-
tery (crime), 7, 39; Divorce (ground),

7, 1177.

CRIMINAL LAW, 7, 1010.

CRIMINAL PROCEDURE, see Indictment
and Prosecution, 5, 1790.

CROPS, see Agriculture, 7, 96; Emblements
and Natural Products, 7, 1275; Landlord
and Tenant (renting for crops), 6, 373;

Chattel Mortgages (mortgages on crops),

7, 636.

CROSS BILLS AND COMPLAINTS, see Equi-

ty, 7, 1359; Pleading, 6, 1039.

CROSSINGS, see Highways and Streets, 5,

1665; Railroads, 6, 1208, 1217.

CRUEL AND UNUSUAL PUNISHMENTS, see

Constitutional Law, 7, 736; Criminal

Law, 7, 1015.

CRUELTY, see Animals, 5, 120; Divorce, 7,

.1179; Infants, 6, 1; Parent and Child, 6,

877.

CUMULATIVE EVIDENCE, see Trial (recep-

tion and exclusion of evidence), 6, 173B,

New Trial, etc. (newly discovered cumu-
lative evidence), 6, 803.

CUMULATIVE PUNISHMENTS, see Criminal

Law, 7, 1015.

CUMULATIVE VOTES, see ' Corporations, 7,

912.

CURATIVE ACTS, see Statutes, 6, 1546.

CURTESY, 7, 1016.

CUSTOMS AND USAGES, 7, 1016.

CUSTOMS LAWS, 7, 1019.

D.
DAMAGES, 7, 1029. See Special Article, Men-

tal Suffering, 6, 629.

DAMNUM ABSQUE INJURIA, see Causes of

Action, etc., 7, 603; Torts, 6, 1700; com-

pare Negligence, 6, 748.

DAMS see Navigable Waters, 6, 742; Ripa-

rian Owners, 6, 1313; Waters and Wa-
ter Supply, 6, 1854.

DATE see titles treating of the various In-

struments as to the necessity and effect

of a date; see Time, 6, 1697, as to com-

putation.

DATS, see Holidays, 5, 1688; Sunday, 6, 1584;

Time, 6, 1697.

DEAD BODIES, see Corpses and Burial, 7,

953.

DEAF MUTES. No cases have been found

during the period covered by Vol. 7. See

5, 944.

DEATH AND SURVIVORSHIP, 7, 1082.

DEATH BY WHONGFUL ACT, 7, 1083.

DEATH CERTIFICATES, see Census and
Statistics, 7, 606; Fraternal, etc., Asso-
ciations, 7, 1803; Insurance, 6, 69.

DEBENTURES, see Corporations, 7, 862;
Railroads, 6, 1206.

DKP.T, see titles descriptive of the various
Instruments and agreements predicated
on debt or evidencing debt (Accounts
Stated, etc., 7, 22; Contracts, 7, 761;
Bonds, 7, 443; Negotiable Instruments,
6, 777; Chattel Mortgages, 7, 634; Mort-
gages, 6, 681; Implied Contracts, 5, 1766,
and the like), also titles relating to pro-
ceedings for liquidation of affairs of
persons or corporations (Bankruptcy, 7,

387; Assignments for Benefit of Credit-
ors, 7, 286; Corporations, 7, 862;
Estates of Decedents, 7, 1422; Part-
nership, 6, 911, and the like), titles re-
lating to transfer or discharge of debt
(Assignments, 7, 277; Accord and Satis-
faction, 7, 10; Novation, 6, 826; Releases,
6, 1286, and titles relating to specific
kinds of debt or security), also titles de-
scriptive of remedies for collection of
debts (Assumpsit, 7, 296; Creditors'
Suit, 7, 1007; Forms of Action, 7, 1769,
and code remedies as applied In substan-
tive titles already enumerated), also
titles relating to corporations or asso-
ciated persons, or to classes of persons
not sui juris (Associations, etc., 7,- 294;
Partnership, 6, 911; Corporations, 7, 862;
Infknts, 6, 3; Husband and Wife, 5,

1731; Insane Persons, 6, 36; Guardian-
ship, 7, 1899; Trusts, G, 1736, and the
like).

DEBT, ACTION OF, 7, 1092.

DEBTS OF DBCE3DBNTS, see Estates of De-
cedents, 7, 1422.

DECEIT, 7, 1093. See Special Article, 1, 873.

DECLARATIONS, see Evidence, 7, 1558-1567;
Pleading, 6, 1022.

DECOY LETTERS, see Postal Law, 6, 1074.

DEDICATION, 7, 1098.

DEEDS OP CONVEYANCE, 7, 1103.

DEFAULTS, 7, 1122.

DEFINITE PLEADING, see Pleading, 6, 1008;
Equity, 7, 1354.

DEL CREDERE AGENCY, see Agency, 7, 90;
Factors, 7, 1642.

DEMAND, see titles treating of particular
rights or remedies of which demand may
be an element. Compare Payment and
Tender, 6, 987; Payment Into Court, 6,
994.

DEMURRAGE, see Carriers, 7, 552; Shipping
and Water Traffic, 6, 1487.

DEMURRERS, see Pleading, 6, 1034; Equity,
7, 1361.

DEMURRER TO EVIDENCE, see Directing
Verdict, etc., 7, 1154.

DEPARTURE, see Pleading, 6, 1008,

DEPOSITIONS, 7, 1129.

DEPOSITS, see Warehousing and Deposits,
e, 1834; Banking, etc., 7, 371-380; Pay-
ment into Court, 6, 994.

DEPUTY, see Officers and Public Employes,
6, 841, also titles relating to particular
offices as Sheriffs, etc., 6, 1461.

DESCENT AND DISTRIBUTION, 7, 1137.

DETECTIVES, see Municipal Corporations
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(police organizations), 6, 719; Officers
and Public Employes, 6, 841; Licenses
(private detectives), 6, 436, and as to

their credibility as witnesses, see Wit-
nesses, 6, 1978; Divorce, 7, 1183.

DETERMINATION OP CONFLICTING
CLAIMS TO REALTY, see Quieting Title,

6, 1183.

DETINUE, 7, 1145.

DEVIATION, Bee Carriers, 7, 522; Shipping
and Water Traffic, 6, 1464.

DILATORY PLEAS, see Abatement and Re-
vival, r, 1; Pleading, 6, 1008.

DIRECTING VERDICT AND DEMURRER
TO EVIDENCE, 7, 1146.

DISCLAIMERS, see Causes of Action and De-
fenses, 7, 603; Costs, 7, 956; Pleading,
6, 1008.

DISCONTINUANCE, DISMISSAX AND NON-
SUIT, 7, 1155.

DISCOVERY AND INSPECTION, 7, 1167.

DISCRETION, see articles treating of pro-
cedure br relief resting In discretion.
Review or control of discretion, see Ap-
peal and Revie^w, 7, 225; Mandamus, 6,
496; Prohibition, Writ of, 6, 1102; Cer-
tiorari, 7, 606.

DISFRANCHISEMENT, see Elections 7,
1230.

DISMISSAL AND NONSUIT, see Discontinu-
ance, etc., 7, 1155.

DISORDERLY CONDUCT, 7, 1173.

DISORDERLY HOUSES, 7, 1174.

DISSOLUTION, see Corporations, 7, 885;
Partnership, 6, 936.

DISTRESS, see Landlord and Tenant, 6, 381.

DISTRICT ATTORNEYS, see Attorneys and
Counselors, 7, 346.

DISTRICT OP COLUMBIA, see Territories
and Federal Possessions, e, 1696.

DISTURBANCE OP PUBLIC ASSEMBLAGES,
7, 1175.

DITCHES, see Sewers and Drains, 6, 1448;
Waters and Water Supply, 6, 1861-1863;
Ditch and Canal Rights [Special Article],
3, 1112.

DIVIDENDS, see Corporations, 7, 898; Bank-
ruptcy, 5, 399; Assignments for Benefit
of Creditors, 7, 291; Insolvency, 6, 38.

DIVISION OF OPINION, see Appeal and Re-
view, 7, 239; Judgments, 6, 223; Stare
Decisis, 6, 1510.

DIVORCE, 7, 1175.

DOCKETS, CALENDARS AND TRIAL LISTS,
7, 1192.

DOCUMENTS IN EVIDENCE, see Evidence,
7, 1567; Indictment and Prosecution, 5,
1826.

DOMICILE, 7, 1194.

DOWER, 7, 1197.

DRAINS, see Sewers and Drains, 6, 1448;
Waters and Water Supply, 6, 1849-1854;
Public Works, etc., 6, 1143.

DRUGS; DRUGGISTS, see Medicine and Sur-
gery, 6, 628; Poisons, 4, 1060.

DRUNKENNESS, see Intoxicating Liquors, 6,
208; Habitual Drunkards, 7, 1919; Incom-
petency, 5, 1775.

DUELING. No cases have been found dur-
ing the period covered by Vol. 7. See
3, 1147.

DUB PROCESS, see Constitutional Law, 7,
724.

DUPLICITY, see Pleading, 6, 1008.
DURESS, 7, 1201.

DYING DECLARATIONS, see Homicide, 5»
1719.

E.
EASEMENTS, 7, 1203.

EAVESDROPPING, see Disorderly Conduct,
7, 1174.

ECCLESIASTICAL LAW, see Religious So-
cieties, 6, 1289.

EIGHT-HOUR LAWS, see Master and Serv-
ant, 6, 524; Constitutional Law, 7, 710

;

Public Works, etc., 6, 1155; Officers and
Public Employes, 6, 841.

EJECTMENT (and Writ of Entry), 7, 1212.

ELECTION AND WAIVER, 7, 1222.

ELECTIONS, 7, 1230.

ELECTRICITY, 7, 1258.

ELEVATORS, see Buildings, etc., 7, 511;
Carriers, 7, 523; Warehousing and De-
posits, e, 1834.

EMBEZZLEMENT, 7, 1267.

EMBLEMENTS AND NATURAL PRODUCTS,
7, 1275.

EMBRACERY. No cases have been found
during the period covered by Vol. 7. See
5, 1097.

EMINENT DOMAIN, 7, 1276; see Special Ar-
ticle, 3, 1112.

EMPLOYER'S LIABILITY, see Master and
Servant, 6, 526.

ENTRY, WRIT OF, see Ejectment, etc., 7,
1212.

EQUITABLE ASSIGNMENTS,- see Assign-
ments, 7, 281.

EQUITABLE ATTACHMENT, see Attach-
ment, 7, 300.

EQUITABLE DEFENSES, see Equity, 7,
1323.

EQUITY, 7, 1323.

ERROR CORAM "NOBIS, see Judgments, 6,
231, 240.

ERROR, WRIT OF, see Appeal and Review,
7, 128.

ESCAPE AND RESCUE, 7, 1383.

ESCHEAT, 7, 1384.

ESCROWS, 7, 1384.

ES'TATES op DECEDENTS, 7, 1386.

RSTATES TAIL, see Real Property, 6, 124».

ESTOPPEL, 7, 1489.

EVIDENCE, 7, 1511.

EXAMINATION BEFORE TRIAL, see Dis-
covery and Inspection, 7, 1170.

EXAMINATION OP W^ITNESSES, 7, 1598.

EXCEPTIONS AND OBJECTIONS, see Sav-
ing Questions for Review, 6, 1385; Equi-
ty, 7, 1368; Masters and Commissioners,
6, 609; Reference, 6, 1275; Trial, 6, 1733.

EXCEPTIONS, BILL OP, see Appeal and Re-
view, 7, 167.

EXCHANGE OP PROPERTY, 7, 1612.

EXCHANGES AND BOARDS OP TRADE, 7,
1613.

EXECUTIONS, 7, 1614. See, also. Civil Ar-
rest, 7, 653.

EXECUTORS AND ADMINISTRATORS, see
Estates of Decedents, 7, 1386.

EXEMPLARY DAMAGES, see Damages, 7,
1032.

EXEMPTIONS, 7, 1631. See, also. Home-
steads, 5, 1689..
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EXHIBITIONS AND SHOWS, T, 1636.
EXHIBITS, see Pleading, 6, 1018; Equity, 7,

1323; Trial (reception of evidence), 6ji
1733; Appeal and Review (inclusion In
record), 7, 162.

EXONERATION, see Guaranty, 7, 1891;
Suretyship, 6, 1597; Indemnity, 6, 1777;
Marshaling Assets, etc., 6, 520; Estates
of Decedents, 7, 1433.

EXPERIMENTS, see Evidence, 7, 1592.
EXPERT EVIDENCE, see Evidence, 7, 1577.
EXPLOSIVES AND INFLAMMABLE S, 7,

1637.
EX POST FACTO LAWS, see Constitutional

Law, 7, 736; Criminal Law, 7, 1011.
BXPRBSS COMPANIES, see Carriers, 7, 522;

Railroads, 6, 1194; Corporations, 7, 862.
EXTORTION, 7, 1639. See, also. Blackmail,

7, 442; Threats. 6. 1697.

EXTRADITION, 7, 1639.

F.
FACTORS, 7, 1642.
FACTORS' ACTS, see Factors, 7, 1642;

Pledges, 6, 1065; Sales, 6. 1378.

FALSE IMPRISONMENT, 7, 1643.

FALSE PERSONATION. No cases have been
found during the period covered by Vol.
7. See 5, 1415.

FALSE PRETENSES AND CHEATS, 7, 1646.
FALSE REPRESENTATIONS, see Deceit, 7,

1094, 1095; Fraud and Undue Influence, 7,
1813; Estoppel, 7, 1492; Sales (warran-
ties), 6, 1341; Insurance (warranties),
6, 91, 117, and all contract titles.

PALSIBTTING RECORDS, see Records and
Files, 6, 1269.

FAMILY SETTLEMENTS, see Estates of De-
cedents, 5, 1281.

FEDERAL PROCEDURE, see Admiralty, 7,
SO; Appeal and Review, 7, 128; Courts,
7, 999; Equity, 7, 1323; Jurisdiction, 6,
267; Removal of Causes, 6, 1292. Con-
sult the particular titles treating of that
matter of procedure under investigation.

FELLOW-SERVANTS, see Master and Serv-
ant. 6, 553.

FENCES, 7, 1654. See, also, Adjoining Own-
ers, 7, 28.

FERRIES, 7, 1655.

FIDELITY INSURANCE, see Insurance, 6,
69.

FILINGS, see Pleading, 6, 1058; Notice and
Record of Title, 6, 819; Records and
Files, 6, 1269, and titles treating of mat-
ters in respect of which papers are or
may be filed.

FINAL JUDGMENTS AND ORDERS, see Ap-
peal and Review, 7, 137.

EUNDING LOST GOODS, see Property, 6,
1108.

FINDINGS, see Verdicts and Findings, e,

1814.

PINES, 7, 1656.

FIRES, 7, 1657.

FISH AND GAME LAWS, 7, 1659.

FIXTURES, 7, 1664.
FIXTURES AS BETWEEN LANDLORD AND

TENANT [Special Article], G, 388.

POLIOING PAPERS, see Motions and Orders,
6, 702; Pleading, 6, 1008.

POOD, 7, 1670.

FORCIBLE ENTRY AND UNLAWFUL DE-
TAINER, 7, 1671.

FORECLOSURE OF MORTGAGES ON LAND,
7, 1678.

FOREIGN CORPORATIONS, 7, 1725.

FOREIGN CORPORATIONS TO DO BUSI-
NESS OUTSIDE OF DOMICILE [Special
Article], 3, 1459.

FOREIGN JUDGMENTS, 7, 1734.

FOREIGN LAWS, see Conflict of Laws, 7,
680; Evidence, 7, 1511.

FORESTRY AND TIMBER, 7, 1737.

FORFEITURES, see Penalties aiid Forfei-
ures, 6, 996.

FORGERY, 7, 1744.

FORMER ADJUDICATION, 7, 1750.

FORMER CONVICTION OR ACQUITTAL^
see Criminal Law, 7, 1013.

FORMER DETERMINATION OP TITLE IN
DISTRIBUTION DECREES [Special Ar-
ticle], 3, 1489.

FORMS OF ACTION, 7, 1769.

FORNICATION. No cases have been found
during the period covered by Vol. 7. See
5, 1518.

FORTHCOMING AND DELIVERY BONDS,
see Attachment, 7, 308; Executions, 7,
1621; Replevin, 6, 1305.

FORWARDERS, see Carriers, 7, 536.

FRANCHISES, 7, 1771.

FRATERNAL MUTUAL BENEFIT ASSOCIA-
TIONS, 7, 1777. See Special Article, By-
Laws—Amendment as Affecting Exist-
ing Membership Contracts, 5, 496.

FRAUD AND UNDUE INFLUENCE, 7, 1813.

FRAUDS, STATUTE OP, 7, 1826.

FRAUDULENT CONVEYANCES, 7, 1841.

FREEMASONS, see Associations and Socie-
ties, 7, 294; Fraternal Mutual Benefit
Associations, 7, 1777.

FRIENDLY SUITS, see Causes of Action, etc.,

7, 603; Pleading, 6, 1008; Appeal and Re-
view, 7, 130.

FRIEND OF THE COURT, see Amicus Cu-
riae, 5, 113.

FUNDS AND DEPOSITS IN COURT, see Pay-
ment Into Court, 6, 994.

FUTURE ESTATES, see Life Estates, etc.,

6, 460.

G.
GAMBLING CONTRACTS, 7, 1858.

GAME AND GAME LAWS, see Fish and
Game Laws, 7, 1659.

GAMING, see Betting and Gaming, 7, 434;

Gambling Contracts, 7, 1858.

GAMING HOaSBS, see Betting and Gaming,
7, 435; Disorderly Houses, 7, 1174.

GARNISHMENT, 7, 1862.

GAS, 7, 1875.

GENERAL AVERAGE, see Shipping and Wa-
ter Traffic, 6, 1493.

GENERAL ISSUE, see Pleading, 6, 1059.

GIFTS, 7, 1878.

GOOD WILL, 7, 1882,

GOVERNOR, see States, 6, 1517; Offioera and
Public Employes, 6, 841.

GRAND JURY, 7, 1884.

GROUND RENTS, see Landlord and Tenant,
e, 372.

GUARANTY, 7, 1891.

GUARDIANS AD LITEM AND NEXT
FRIENDS, 7, 1896.

GUARDIANSHIP, 7, 1899.
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H.
H4.BBAS CORPUS (AND RBPLEGIANDO),

7, 1916.

HABITUAL DKUHKARDS, 7, 1919.

HABITUAL, OPPBNDBRS. No oases have
been found during the period covered.

HANDWRITING, PROOF OP, see Evidence,
7, 1570.

HARBOR MASTERS, see Navigable Waters,
6, 742; Shipping and Water Traffic, 6,
1464.

HARMLESS AND PREJUDICIAL ERROR, 5,
1620.

HAWKERS AND PEDDLERS, see Peddling,
6, 995.

HEALTH, 5, 1641.

HEARING, see Appeal and Review, 7, 216;
Equity, 7, 1376; Motions and Orders, 6,
703; Trial, 6, 1731.

HEARSAY, see Evidence, 7, 1548; Indict-
ment and Prosecution, 5, 1820.

HEIRS, DEVISEES, NEXT OP KIN AND
LEGATEES, see Descent and Distribu-
tion, 7, 1137; Estates of Decedents, 7,
1386; Wills, 6, 1880.

HERD LAWS, see Animals, 7, 124.

HIGHWAYS AND STREETS, 5, 1645.

HOLIDAYS, 5, 1688.

HOMESTEADS, 5, 1689.

HOMICIDE, 5, 1702.

HORSE RACING, see. Betting and Gaming,
7. 436.

HORSES, see Animals, 7, 120; Sales (war-
ranty), 6, 1341.

HOSPITALS, see Asylums and Hospitals, 7,
29T.

HOUSES OP REFUGE AND REFORMATO-
RIES, see Charitable, etc., Institutions,
1, 507.

HUSBAND AND WIPE, 5, 1731.

ICE, see Riparian Owners, 6, 1313; Waters
and Water Supply, 6, 1848.

ILLEGAL CONTRACTS, see Implied Con-
tracts, 5, 1756; Contracts, 7, 778.

IMMIGRATION, see Aliens, 7, 101; Dotalclle,
7, 1194.

IMPAIRING OBLIGATION OP CONTRACT,
see Constitutional Law, 7, 718.

IMPEACHMENT, see Officers, etc., 6, 841;
Witnesses, 6, 1992; Examination of Wit-
nesses, 7, 1600; Evidence, 7, 1598.

IMPLIED CONTRACTS, 5, 1756.

IMPLIED TRUSTS, see Trusts, 6, 1743; 4.
1755.

IMPLIED WARRANTIES, see Sales, 6, 1343.

IMPOUNDING, see Animals, 7, 124.

IMPRISONMENT FOR DEBT, see Civil Ar-
rest, 7, 653; Constitutional Law, 7, 711.

IMPROVEMENTS, see Accession and Confu-
sion of Property, 7, 10; Ejectment, etc.,
7, 1221; Implied Contracts, 5, 1763;
Landlord and Tenant, 6, 361; Partition,
6, 897; Public Works and Improve-
ments, 6, 1143; Trespass (to try title),

6, 1729; Cancellation -of Instruments (re-
lief obtainable), 7, 617.

INCEST, 5, 1774.

INCOMPETENCY, 5, 1775.

INDECENCY, LEW^DNESS AND OBSCEN-
ITY, 5, 1776.

INDEMNITY, 5, 1777.

INDEPENDENT CONTRACTORS, 5, 1782.
INDEPENDENT CONTRACTORS UNDER

EMPLOYERS' LIABILITY ACTS [Special
Article], 3, 1704.

INDIANS, 5, 1785.

INDICTMENT AND PROSECUTION, 5, 1790.

INDORSING PAPERS, see Motions and Or-
ders, 6, 702; Pleading, 6, IOCS.

INFAMOUS CRIMES, see |Crlmlnal Law, 7,
1011, 1015; Indictment and Prosecution,
5, 1795; Witnesses, 6, 1977, 1999.

INFANTS, 6, 1.

INFORMATIONS, see Indictment and Prose-
cution (accusation of crime), 5, 1795;
Quo Warranto, 6, 1193.

INFORMERS, see Penalties and Forfeitures,
6, 996.

INJUNCTION, 6, 6.

INNS, RESTAURANTS AND LODGING
HOUSES, e, 31.

INQUEST OP DAMAGES, see Damages, 7,
1081; Defaults, 7; 1128; Equity, 7, 1323:
Judgments, 6, 214; Trial, 6, 1731.

INdUEST OP DEATH, 6, 33.

INSANE PERSONS, 6, 34.

INSOLVENCY, e, 38.

INSPECTION, see Discovery and Inspection,
7, 1168.

INSPECTION LAWS. 6, 42.

INSTRUCTIONS, 6, 43, see Special Article,
Additional Instructions after Retire-
ment, 4, 1718.

INSURANCE, 6, 69; See Special Articles,
Proximate Cause Jn Accident Insurance,
4, 232; Assignability of Life Insurance
Policies, 4, 235.

INTEREST, e, 157.

INTERNAL REVENUE LAWS, 6, 161.

INTERNATIONAL LAW, 6, 163.

INTERPLEADER, 6, 163.

INTERPRETATION, see titles treating of
the various writings of which an inter-
pretation Is sought, as Contracts, 7, 791.

INTERPRETERS, see Examination of Wit-
nesses, 7, 1600.

INTERSTATE COMMERCE, see Commerce,
7, 667. Compare Carriers, 7, 522.

INTERVENTION, see Parties, «, 894.

INTOXICATING LIQUORS, 6, 165.

INTOXICATION, see Incompetency, 5, 177B;
Intoxicating Liquors, 6, 208.

INVENTIONS, see Patents, 6, 962, 970.

INVESTMENTS, see Estates of Decedents, 7,
1406; Trusts, 6, 1756; also as to invest-
ment institutions, see Banking and Fi-
nance, 7, 372.

IRRIGATION, see Waters and Water Supply,
e, 1856, 1865; Riparian Owners, 6, 1313;
also see Special Article, 3, 1112.

ISLANDS, see Boundaries, 7, 453; Navigable
Waters, 6, 742; Waters and Water Sup-
ply, e, 1848; Riparian Owners, 6, 1316.

ISSUE, see Wills (interpretation), 6, 1932.

ISSUES TO JURY, see Equity, 7, 1323; Jury,
6, 316.
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JEOF'AIL, see Harmless and Prejudicial Er-
ror, S, 1620; Pleading, 6, 1039 et aeq., and
like titles.

JEOPARDY, see Criminal Law, 7, 1013; In-
dictment and Prosecution, 5, 1810.

JETTISON, see Shipping, etc., 6, 1464.
JOINDER OP CAUSES, see Pleading, 8, 1024.
JOINT ADVENTURES, 6, 208.

JOINT EXECUTORS AND TRUSTEES, see
Estates of Decedents, 7, 1386; Trusts. 6,
1736.

JOINT LIABILITIES OR AGREEMENTS, see
Contracts, 7, 761, and like titles; Torts,
6, 1700.

JOINT STOCK COMPANIES, 6, 209.

JOINT TENANCY, see Tenants in Common
and Joint Tenants, 8, 1686.

JUDGES, 6, 209.

JUDGMENT NOTES, see Confession of Judg-
ment, 7, 676.

JUDGMENTS, 6, 214.

JUDICIAL NOTICE, see Evidence, 7, 1512-
Pleading, 6, 1008.

JUDICIAL. SAXES, 6, 260.

JURISDICTION, 6, 267.

JURY, 6, 316.

JUSTICES OP THE PEACE, 8, 331.

JUSTIFICATION, EXCUSE, AND MITIGA-
TION OF LIBEL AND SLANDER [Spe-
cial Article], 6, 430.

K.
KIDNAPPING, 6, 344.

L.
LABELS, see Commerce (unlabeled goods),

7, 66t! Food (unlabeled food products),
7, 1670; Trade Marks and Trade Names,
6, 1713.

LABOR UNIONS, see Trade Unions, 6, 1719;
Associations and. Societies, 7, 294; Con-
spiracy (boycotting), 7, 682; Injunction,
6, 6.

LACHES, see Equity, 7, 1347.
LAKES AND PONDS, see Navigable Waters

6, 742; Waters and Water Supply, 8,
1848.

LANDLORD AND TENANT, 8, 34B. See Spe-
cial Article, Fixtures of Tenants, 8, 388.

LAND PATENTS, see Public Lands, 6, 1126.
LARCENY, 8, 402.

LASCIVIOUSNESS, see Indecency, Lewdness
and Obscenity, 5, 1779.

LATERAL RAILROADS, see Eminent Do-
main, 7, 1276; Railroads, 6, 1194.

LATERAL SUPPORT, see Adjoining Owners,
7, 29.

LAW OF THE CASE," see Appeal and Re-
view, 7, 235, 245.

LAW OP THE ROAD, see Highways and
Streets, 5, 1668.

LEASES, see Landlord and Tenant, 8, 345;
Bailment (hiring of chattels), 7, 353;
Sales (conditional sale and lease), 8,
1380.

LEGACIES AND DEVISES, see Estates of
Decedents, 7, 1466, 1483; Wills, 6, 1929, et

seq.

LEGAL CONCLUSIONS, see Pleading, 8, 1008.

LEGATEES, see Estates of Decedents, 7,

1466, 1483; Wills, 6, 1943.

LETTERS, see Postal Daw, 8, 1072; Evidence
(letters as evidence), 7, 1567; Contracts
(letters as offer and acceptance), 7, 766.

LETTERS OF CREDIT, see Banking and Fi-
nance, 3, 418; Negotiable Instruments,
6, 777.

LEVEES, see Waters and Water Supply, 8,
1854; Navigable Waters, 6, 742.

LEWDNESS, see Indecency, Lewdness and
Obscenity, 5, 1776.

LIABILITY OF MASTER FOR ASSAULT BY
SERVANT [Special Article], B, 275.

LIBEL AND SLANDER, 6, 414. See Special
Article, Justification, 6, 430.

LIBRARIES, see Schools 'and Education, 8,
1435; Charitable Gifts, 7, 624.

LICENSES, 8, 436.

LICENSES TO ENTER ON LAND, 8, 449.

LIENS, 8, 461. Particular kinds of liens
usually accorded a separate treatment
are excluded to topics like Chattel Mort-
gages, 7, 644; Judgments, 8, 250; Mort-
gages, 8, 695; Taxes, 8, 1633.

LIFE ESTATES, REVERSIONS AND RE-
MAINDERS, 6, 460.

I,IFE INSURANCE, see Fraternal Mutual
Benefit Ass'ns, 7, 1777; Insurance, 6, 69.

LIGHT AND AIR, see Adjoining Owners, 7,

28; Easements, 7, 1203; Injunction, 8,

20; Nuisance, 8, 829.

LIMITATION OF ACTIONS, 8, 465.

LIMITED PARTNERSHIP, see Partnership,
8, 949; Joint Stock Companies, 6, 209.

LIQUIDATED DAMAGES, see Damages, 7,

1031; Penalties and Forfeitures, 6, 996.

LIS PENDENS, 6, 484.

LITERARY PROPERTY, see Property, 8,
1107; Copyrights, 7, 859.

LIVERY STABLE KEEPERS, see Animals,
7, 120; Bailment, 7, 353; compare Health,
5, 1641; Licenses, 6, 436; Nuisance, 8, 829.

LIVE STOCK INSURANCE, see Insurance, 8,

69.

LLOYD'S, see Insurance, 6, 69.

LOAN AND TRUST COMPANIES, see Bank-
ing and Finance, 7, 372; Corporations, 7,

862.

LOANS, see Bailment, 7, 353; Banking and
Finance, 7, 381; Implied Contracts, 5,

1764; Mortgages, 6, 681; Usury, 8, 1775.

LOCAL IMPROVEMENTS AND ASSESS-
MENTS, see Public Works and Improve-
ments, 6, 1143.

LOCAL OPTION, see Intoxicating Liquors, 8,
170.

LOGS AND LOGGING, see Forestry and Tim-
ber, 7, 1739.

LOST INSTRUMENTS, see Restoring Instru-
ments and Records, 8, 1311.

LOST PROPERTY, see Property, 8, 1108.
LOTTERIES, 8, 487.

M.
MAIMING; MAYHEM, 6, 489.

MALICE, see Criminal Law, 7, 1010; Homi-
cide, 5, 1702; Torts, 6, 1700.

MALICIOUS ABUSE OF PROCESS, see"Pro-
cess, 8, 1102.

MALICIOUS MISCHIEF, 6, 489.

MALICIOUS PROSECUTION AND ABUSE OP
PROCESS, 8, 490, supplementing special
article, 4, 470.

MANDAMUS, 8, 496.

MANDATE, see Bailment, 7, 353; Appeal and
Review, 7, 245.
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MARINE INSURANCE, see 2, 792, and topic
Shipping and Water Traffic, 6, 1493.

MARITIME LIENS, see Shipping and Water
Traffic, «, 1467.

MARKETS, see Municipal Corporations, 6,

726.

MARKS, see Animals, 7, 126; Commerce, 7,

667; Food, 7, 1670; Forestry and Timber,
7, 1737; Trade Marks and Trade Names,
6, 1713.

marriage;, 6, 515.

MARRIAGE SETTLEMENTS, see Husband
and Wife, 5, 1731.

MARSHALIIVG A^SBTS AND SBCURITIKS,
6, 520.

MARSHALING ESTATE, see Estates of De-
cedents, 7, 1386.

HARTIAIi LAW [Special Article], a, 800.
Cf. 4, 640.

MASTER AND SERVANT, 6, 521. See Spe-
cial Article, Liability of Master For
Assault by Servant, 5, 275.

MASTERS AND COMSIISSIONERS, 6, 607.

MASTERS OP VESSELS, see Shipping and
Water Traffic, 6, 1465.

MECHANICS' LIENS, 6, 611.

MEDICINE AND SURGERY, 6, 622.

MENTAL SUFFERING AS AN ELEMENT
OF DAMAGES [Special Articles], 6, 629;
6, 1678 (in telegraph cases).

MERCANTILE AGENCIES, 6, 638.

MERGER IN JUDGMENT, see Former Adju-
dication, 7, 1750.

MERGER OF CONTRACTS, see Contracts, 7,
808.

MERGER OF ESTATES, see Real Property,
6, 1249.

MILITARY AND NAVAL LAW^, 6, 638.

MILITIA, see Military and Naval Law, 6,
642.

MILLS, 6, 644.

MINES AND MINERALS, 6, 644.

MINISTERS OP STATE, see Ambassadors
and Consuls, 5, 113.

MINUTES, see Judgments, 6, 223.

MISJOINDER, see Parties, 6, 896; Pleading,
6, 1008; Equity, 7, 1352, 1355.

MISTAKE AND ACCIDENT, 6, 678.

MISTRIAL, see Discontinuance, Dismissal
and Nonsuit, 7, 1155; New Trial and Ar-
rest of Judgment, 6, 796.

MONET COUNTS, see Assumpsit, 7, 296.

MONET LENT, see Implied Contracts, 5,
1764; Assumpsit, 7, 296.

MONET PAID, see Implied Contracts, 5,
1764; Assumpsit, 7, 299.

MONET RECEIVED, see Implied Contracts,
B, 1764; Assumpsit, 7, 297.

MONOPOLIES, see Combinations and Monop-
olies, 7, 603, 667.

MORTALITT TABLES, see Damages, 7, 1076;
Evidence, 7, 1570.

MORTGAGES, 6, 681.

MOTIONS AND ORDERS, 6, 702.

MULTIFARIOUSNESS, see Equity, 7, 1355.

MULTIPLICITT, see Equity, 7, 1336.

MUNICIPAL AIDS AND RELIEFS, see Mu-
nicipal Bonds, e, 704; Municipal Corpora-
tions, 6, 732; Railroads, 6, 1200.

MUNICIPAL BONDS, 6, 704. See Special
Article, Recitals of Law in Municipal
Bonds, 4, 717.

MUNICIPAL CORPORATIONS, 6, 714.

MUNICIPAL COURTS, see Courts, 7, 999;
Judgments, 6, 214; Jurisdiction, 6, 267.

MURDER, ^ee Homicide, 5, 1703.

MUTUAL ACCOUNTS, see Accounting, Ac-
tion for, 7, 19; Accounts Stated, etc., 7,
22.

MUTUAL INSURANCE, see Fraternal Mutual
Benefit Ass'ns, 7, 1777; Insurance, 6, 69.

N.
NAMES, SIGNATURES AND SEALS, 6, 739.

NATIONAL BANKS, see Banking and Fi-
nance, 7, 365.

NATURAL GAS, see Gas, 7, 1875; Mines and
Minerals, 6, 644.

NATURALIZATION, see Aliens. 7, 103.

NAVIGABLE WATERS, 6, 742.

NE EXEAT, 6, 748.

NEGLIGENCE, 6, 748.

NEGOTIABLE INSTRUBIBNTS, 6, 777.

NEUTRALITT, see War, 4, 1818.

NEW PROMISE, see Limitation of Actions,
6, 480; Bankruptcy, 7, 426.

NEW^SPAPBRS, 6, 795.

NEW^ TRIAL AND ARREST OF JUDGMENT,
e, 796.

NEXT FRIENDS, see Guardians ad Litem
and Next Friends, 7, 1896.

NEXT OP KIN, see Estates of Decedents, 7,
1386; Wills, 6, 1929.

NON-NEGOTIABLE PAPER, 6, 812.

NONRESIDENCE, see Absentees, 7, 9;

Aliens, 7, 98; Citizens, 7, 653; Domicile,
7, 1194; Attachment, 7, 301; Process, 6,
1078.

NOTARIES AND COMMISSIONERS OP
DEEDS, e, 813.

NOTES OF' ISSUE, see Dockets, Calendars
and Trial Lists, 7, 1192.

NOTICE, see Notice and Record of Title, 6,

814, and like titles treating of the sub-
ject-matter in respect to which notice is

Imputed.

NOTICE AND RECORD OF TITLE, 6, 814.

NOTICE OP CLAIM OR DEMAND, see Causes
of Action, etc., 7, 603; Highwaiys and
Streets, 5, 1645; Municipal Corporations,
6, 737; Master and Servant, 6, 587;
Negligence, 6, 748; Railroads, G, 1194;
Carriers, 7, 546, 587.

NOTICES, see titles treating of the subject-
matter whereof notices are required.
Compare Process, 6, 1078.

NOVATION, 6, 826. .

NUISANCE, 6, 827.

O.
OATHS, 6, 840.

OBSCENITT, see Indecency, Lewdness and
Obscenity, 5, 1776.

OBSTRUCTING JUSTICE, 6, 841.

OCCUPATION TAXES, see Licenses, 6, 438;
Taxes, 6, 1661.

OFFER AND ACCEPTANCE, see Contracts,
7, 766.

OFFER OF JUDGMENT, see Confession of
Judgment, 7, 675; Judgments, 6, 215.
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OFFICERS AND PUBHO HMFI^OYIEIS, 6,
841.

OF-FICERS OP CORPORATIONS, see Corpo-
rations, r, 911.

OFFICIAL BONDS, see Bonds, 7, 443; In-
demnity, 5, 1777; Officers, etc., 6, 868;
Suretyship, 6, 1590.

OPENING AND CLOSING, see Argument and
Conduct of Counsel, 7, 257.

OPENING JUDGMENTS, see Judgments, 6,
229.

OPINIONS OP COURT, see Appeal and Re-
view, 7, 245; Former Adjudication, 7,
1750; Stare Decisis, 6, 1510.

OPTIONS, see Contracts, 7, 770; Gambling
Contracts, 7, 1858; Vendors and Pur-
chasers, 6, 1784.

ORDER OP PROOF, see Trial, G, 1733. Com-
pare Examination of Witnesses, 7, 1598.

ORDERS FOR PAYMENT, see Non-Negotia-
ble Paper, 6, 812.

ORDERS OF COURT, see Motions and Or-
ders, 6, 702; Former Adjudication, 7,
1750.

ORDINANCES, see Municipal Corporations,
e, 721; Constitutional Law, 7, 691.

OYSTERS AND CLAMS, see Fish and Game
Laws, 7, 1663.

P.
PARDONS AND FAROLSS, 6, 876.

PARENT AND CHII,D, 6, 877.

PARKS AND PUBLIC GROUNDS, 6, 886, sup-
plementing special article, 4, 876.

PARLIAMENTARY LAW, 6, 887.

PAROL EVIDENCE, see Evidence, 7, 1536.

PARTIES, 6, 888.

PARTITION, 6, 897.

PARTNERSHIP, 6, 911.

PARTY WALLS, 6, 950.

PASSENGERS, see Carriers, 7, 557.

PATENTS, 6, 952.

PAUPERS, 6, 986.

PA^VNBROKBRS. No cases have been found
during the period covered, see 4, 966.

PAYMENT AND TENDER, 6, 987.

PAYMENT INTO COURT, 6, 994.

PEDDLING, 6, 996.

PEDIGREE, see Evidence, 7, 1552.

PENALTIES AND FORFEITURES, 6, 996.

PENSIONS, 6, 1000.

PEONAGE, see Slaves, 6, 1497. Compare
Charitable and Correctional Institutions,
1, 507; Convicts, 7, 857.

PERFORMANCE, see Contracts, 7, 808; and
other contract titles.

PERJURY, 6, 1000.

PERPETUATION OF TESTIMONY. see
Equity, 5, 1174; Depositions, 7, 1129.

PERPETUITIES AND ACCUMULATIONS, 6,
1003.

PERSONAL INJURIES, see Highways and
Streets, 5, 1665, 1671; Master and Serv-
ant, e, 526, 602; Negligence, 6, 748; Mu-
nicipal Corporations, 6, 735; Damages, 7,
1075; Carriers, 7, 566; Railroads, 6, 1194;
Street Railways, 6, 1567, and other like
titles.

PERSONAL PROPERTY, see Property, 6,
1107, and the titles dealing with trans-
actions concerning personalty, e. g..

Bailment, 7, 353; Sales, 6, 1320.

PERSONS, see topics describing classes of
persons, e. g.. Husband and Wife, 6,
1731; Infants, 6, 1.

PETITIONS, see Equity, 7, 1354; Motions
and Orders, 6, 702; Pleading, 6, 1022.

PETITORY ACTIONS, 6, 1007.

PEWS, see Religious Societies, 6, 1289; Real
Property, 6, 1248.

PHOTOGRAPHS, see Evidence, 7, 1593.

PHYSICAL EXAMINATION, see Discovery
and Inspection (before trial), 7, 1173;
Damages, 7, 1076; Evidence, 7, 1511.

PHYSICIANS AND SURGEONS, see Medicine
and Surgery, 6, 622.

PILOTS, see Shipping and Water Traffic, 6,
1488.

PIPE LINES AND SUBWAYS, 6, 1007.

PIRACY, see Shipping and Water Traffic, 6,
1493.

PLACE OP TRIAL, see Venue and Place of
Trial, 6, 1806.

PLANK ROADS, see Toll Roads and Bridges,
6, 1698.

PLATE GLASS INSURANCE, see Insurance,
6, 69.

PLEADING, 6, 1008.

PLEAS, see Equity, 7, 1364; Pleading, 6,
1029.

PLEDGES, 6, 1065.

POINTING FIREARMS, see Homicide, 5,
1702; Weapons, 6, 1876.

POISONS. No cases have been found during
the period covered, see 4, 1060.

POLICEMEN, see Municipal Corporations, §§

6, 10, 6, 719, 726; Officers and Public Em-
ployes, 6, 841; Sheriffs and Constables,
6, 1459. Compare Arrest and Binding
Over (arrest beyond bailiwick), 7, 269.

POLICE POWER, see Constitutional Law, 7,
706; Municipal Corporations, 6, 726.

POLLUTION OP WATERS, 'see Waters and
Water Supply, § 3, 6, 1844, 1845.

POOR LAWS, see Paupers, 6, 985.

POOR LITIGANTS, see Costs (In forma pau-
peris), 7, 967.

POSSE COMITATUS, see Arrest and Binding
Over, 7, 269.

POSSESSION, WRIT OF, 6, 1072.

POSSESSORY W^ARRANT, 6, 1072. .

POSTAL LAW, e, 1072.

POSTPONEMENT, see Continuance and Post-
ponement, ,7, 757.

POWERS, 6, 1074.

POWERS OP ATTORNEY, see Agency, 7,
61; Attorneys and Counselors, 7, 341;
Frauds, Statute of, 7, 1826.

PRAECIPE, see Process, 6, 1081; Witnesses
(subpoena), 6, 2009.

PRAYERS, see Equity, 7, 1357; Pleading, 6,
1029.

PRECATORY TRUSTS, see Trusts, 6, 1736;
Wills, 6, 1880; Charitable Gifts, 7, 624.

PRELIMINARY EXAMINATION, see Arrest
and Binding Over, 7, 270.

PRELIMINARY SUITS, see Causes of Action
and Defenses, 7, 603; Discontinuance,
Dismissal and Nonsuit, 7, 1155; Plead-
ing, 6, 1008.

PRESCRIPTION, see Adverse Possession,- 7,

41; Easements, 7, 1206; Limitation of

Actions, 6, 465.
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PRESUMPTIONS, see Evidence (civil), 7,

1515; Indictment and Prosecution (crim-
inal), 5, 1S14.

PRINCIPAX. AND AGENT, see Agency, 7, 61.

PBINCIPALi AND SURETY, see Suretyship,
6, 1590.

PRIOR APPROPRIATION, see Waters and
Water Supply, 6, 1856.

PRIORITIES BETWEEN CREDITORS, see
Liens, 6, 451, and titles there referred to.

PRISOIVS, JAELS, AND RBFORMATOREES,
e, 1076.

PRIVACY, RIGHT OP, see Torts, 6, 1700.

PRIVATE INTERNATIONAL LAW, see Con-
flict of Laws, 7, 677.

PRIVATE SCHOOLS, see Colleges and Acad-
emies, 7, 658.

PRIVATE WAYS, see Easements, 7, 1208.

PRIVILEGE, see Libel and Slander, 6, 418;
Arrest and Binding Over, 7, 268; Civil
Arrest, 7, 653; Witnesses, 6, 2005.

PRIVILEGED COMMUNICATIONS, see Libel
and Slander, 6, 418; Witnesses, 6, 1985.

PRIZE, see War, 4, 1819.

PRIZE FIGHTING. No cases have been
found during the period covered by vol-
ume 6. See 4, 1070.

PROBATE, see Wills, G, 1905.

PROCESS, 6, 1678.

PRODUCTION OF' DOCUMENTS, see Discov-
ery and Inspection, 7, 1168; Evidence, 7,
1576.

PROFANITY AND BLASPHEMY, 6, 1102.

PROFERT, see Pleading, 6, 1017.
PROFITS A PRENDRE, see Real Property,

e, 1248; Easements, 7, 1203.

PROHIBITION, -WRIT OF, 6, 1102.

PROMOTERS, see Corporations, 7, 871, also
compare Contracts, 7, 761; Fraud and
Undue Influence, 7, 1813.

PROPERTY, e, 1106. Particular kinds,
rights or transfers of property or sub-
jects of property are excluded to separ-
ate topics. See headings describing
them.

PROSECUTING ATTORNEYS, see Attorneys
and Counselors, 7, 346.

PROSTITUTION, see Disorderly Conduct, 7,
1173; Disorderly Houses, 7, 1174; For-
nication, 5, 1518; Indecency, Lewdness
and Obscenity, 5, 1776.

PROXIES, see Corporations, 7, 912; Agency,
7, 61.

PROXIMATE CAUSE IN ACCIDENT INSU-
RANCE [Special Article], 4, 232.

PUBLICATION, see Newspapers, 6, 795; Pro-
cess, 6, 1090; Libel and Slander, 6, 417.

PUBLIC BUILDINGS AND PLACES, see
Highways and Streets, 5, 1645; Parks
an4 Public Grounds, 6, 886; Public
Works, etc., 6, 1143; Buildings and
Building Restrictions, 7, 507. Also see
Counties, 7, 976; Municipal Corporations,
6, 730; States, 6, 1515; United States, 6,
1770; Postal Law, 6, 1072.

PUBLIC CONTRACTS, 6, 1109. .

PUBLIC LANDS, 6, 1126.

PUBLIC POLICY, see Contracts, 7, 781; Con-
stitutional Law, 7, 691.

PUBLIC AVORKS AND IMPROVEMENTS, 6,
• 1143.

PUIS DARREIN CONTINUANCE, see Plead-
ing, 6, 1039.

PURCHASE-MONEY MORTGAGES, see Mort-
gages, 6, 681; Vendors and Purchasers,
6, 1781.

PURCHASERS FOR VALUE, see Notice and
Record of Title, 6, 816; Fraudulent Con-
veyances, 7, 1841.

Q.
QUARANTINE, see Descent and Distribution

(rights of widow), 7, 1143; Health, 5,
1641; Shipping and Water Traffic, 6,
1464.

QUESTIONS OF LAW AND FACT, 8, 1177.

QUIETING TITLE, 6, 1183.

QUORUM, see Corporations, 7, 912; Muni-
cipal Corporations, 6, 722; Statutes
(validity of passage), 6, 1522.

QUO W^ARRANTO, 6, 1190.

R.
RACING, 6, 1193. Compare Betting and

Gaming, 7, 436.

RAILROADS, 6, 1194.

RAPE, 6, 1237.

RATIFICATION, see Agency, 7, 81.

REAL ACTIONS, 6, 1247.

REAL COVENANTS, see Covenants for Title,

7, 1004; Buildings, etc., 7, 507; Base-
ments, 7, 1203.

REAL ESTATE) BROKERS, see Brokers, 7,

466.

REAL PROPERTY, 6, 1248. Particular
rights and estates in real property and
actions pertaining thereto are separate-
ly treated In topics specifically devoted
to them. See headings describing same.

REASONABLE DOUBT, see Indictment and
Prosecution, 5, 1790.

RECAPTION, see Assault and Battery, 7,

274; Trespass, 6, 1721; Replevin, 6, 1301.

RECEIPTORS, see Attachment, 7, 308; Exe-
cutions, 7, 1621.

RECEIPTS, see Payment, etc., 6, 994; Evi-
dence, 7, 1536, 1558. See also for partic-
ular kinds of receipts Warehousing, etc.

(warehouse receipts), 6, 1835; Banking,
etc. (certificates of deposits), 7, 373;
Executions (forthcoming receipts), 7,
1621.

RECEIVERS, 6, 1250.

RECEIVING STOLEN GOODS, 6, 1267.

RECITALS, see Estoppel, 7, 1489; Municipal
Bonds, 6, 711; Statutes, 6, 1536.

RECITALS OP LAW IN MUNICIPAL BONDS
[Special Article], 4, 717.

RECOGNIZANCES, 6, 1268.

RECORDARI, see Justices of the Peace, 6,

331.

RECORDING DEEDS AND MORTGAGES, see
Notice and Record of Title, 6, 819.

RECORDS AND PILES, 6, 1269.

REDEMPTION, see Executions (sales), 7,

1626; Foreclosure of Mortgages on Land,
7, 1719; Judicial Sales, 6, 260; Mortgages,
.6, 701.

RE-EXCHANGE, see Negotiable Instru-
ments, 6, 777; Banking, etc., 7, 358.

REFERENCE, 6, 1272.

REFORMATION OF INSTRUMENTS, 6, 1279.

REFORMATORIES, see Charitable and Cor-
rectional Institutions, 1, 507.
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REGISTERS OP DEEDS, see Counties, 7,

979; Notice and Record of Title, 6, 824;

OiScers, etc., 6, 841.

REGISTRATION, see Notice and Record of

Title, 6, 826.

REHEARING, see Appeal and Review, 7, 248;

Equity, 7, ISSjO; New Trial, etc., 6, 796.

REINSURANCE, see Insurance, 6, 130.

REJOINDERS, see Pleading, 8, 1008.-

RELATION, see topics treating of various
legal acts to which the doctrine of re-

lation may be applied, such as Con-
tracts, 7, 761; Deeds, etc., 7, 1103; Tres-
pass, e, 1721.

RELBASEIS, 6, 1286.

RELIEF FUNDS AND ASSOCIATIONS, see
Fraternal, etc.. Associations, 7, 1777;

Master and Servant, 6, 521; Railroads, 6,

1194.

RELIGIOUS SOCIETIES, 6, 1289.

REMAINDERS, see Life Estates, etc., 6, 460;

Perpetuities, etc., 6, 1003; Wills, e, 1929.

REMEDY AT LAW, see Equity, 7, 1329.

REMITTUR, see Appeal and Review, 7, 241;

Judgments, 6, 223; New Trial, etc., 6, 796;

Damages, 7, 1063.

REMOVAL OF CAUSES, 6, 1292.

RENDITION OP JUDGMENT, see Judgments,
6, 223; Justices of the Peace, 6, 331.

REPLEADER, see Pleading, 6, 1008.

REPLEGIANDO, see Habeas Corpus, etc., 7,

1916.

REPLEVIN, e, 1301.

REPLICATION, see Pleading, 6, 1032.

REPORTED QUESTIONS, see Appeal and
Review, 7, 131.

REPORTS, see Records and Files, 6, 1269.

REPRESENTATIONS, see Deceit, 7, 1094,

1095; Estoppel, 7, 1492; Sales (warranty),

6, 1341.

REPRIEVES, see Pardons and Paroles, 6,

876; Homicide, 5, 1702.

RES ADJUDICATA, see Former Adjudica-
tion, 7, 1750.

RESCISSION, see Contracts, 7, 819; Sales, 6,

1327, 1352, 1363; Vendors and Purchasers,

6, 1794; Cancellation of Instruments, 7,

517; Reformation of Instruments, e, 1279.

RESCUE, see Escape and Rescue, 7, 1383.

RES GESTAE, see Evidence (civil), 7, 1554;

Indictment and Prosecution (criminal),

5, 1823. Compare titles relating to that

whereof the res gestae is offered.

RESIDENCE, see Absentees, 7, 9; Aliens,

7, 98; Citizens, 7, 653; Domicile, 7,

1194; Attachment, 7, 301; Process, 6,

1078.

RESPONDENTIA, see Shipping, etc., 6, 1467.

RESTITUTION, see Forcible Entry, etc., 7,

1671; Replevin, 6, 1301.

RESTORING INSTRUMENTS AND REC-
ORDS, 6, 1310.

RESTRAINT OF ALIENATION, see Per-

petuities and Accumulations, 6, 1003.

RESTRAINT OF TRADE, see Contracts, 7,

787; Co^mbinations, etc., 7, 663.

RETRAXIT, see Discontinuance, etc., 3,

1100; Pleading, 6, 1008.

RETURNABLE PACKAGE LAWS, see Com-
merce, 7, 667.

RETURNS, see Process, 6, 1093, and compare
titles treating of mesne and final pro-
cess, e. g., Attachment, 7, 308; Execu-
tions, 7, 1625. See, also. Elections (elec-
tion, canvass and return), 7, 1247.

REVENUE LAWS, see Taxes, 6, 1602; In-
ternal Revenue Laws, 6, 161; Licenses,
6, 436.

REVERSIONS, see Life Estates, etc., 6, 460;
Wills, 6, 1880.

REVIEW, see Appeal and Reviev*, 7, 216;
Certiorari ("writ of review"). 7. 606;
Equity (bill of review), 7, 1380; Judg-
nienls (equitable relief), 6, 235.

REVIVAL OP JUDGMENTS, see Judgments,
6, 263.

REVIVOR OF SUITS, see Abatement and Re-
vival, 7, 1; Equity, 7, 1370.

REVOCATION, see Agency, 7, 70; also Spe-
cial Article, 4, 1295; Licenses, 6, 436;
Wills, e, 1901.

REVOCATION OF AGENCY BY OPERATION
OF LAW [Special Article], 4, 1295.

REWARDS, 6, 1311.

RIGHT OF PRIVACY, see Torts, 6, 1700.

RIGHT OP PROPERTY, see Replevin, 6,
1301. Compare Attachment, 7, 313; Exe-
cutions, 7, 1622, as to claims by third
persons against a levy.

RIGHT OF STOCKHOLDERS TO INSPECT
BOOKS AND PAPERS [Special Article],
5, 834.

RIOT, e, 1312.

RIPARIAN OW^NERS, 6, 1313.

ROBBERY, 6, 1317.

RULES OP COURT, see Courts, 7, 1002. Con-
pare titles treating of practice ta which
rules relate, e. g., Appeal and Review, 7,
128.

S.

SAFE DEPOSITS, see Warehousing and De-
posits, 6, 1834; Banking and Finance, 7,
373.

SALES, 6, 1320.

SALVAGE, see Shipping, etc., 6, 1490.

SATISFACTION AND DISCHARGE, see Ac-
cord and Satisfaction, 7, 17; Contracts,
7, 808; Judgments, G, 256; Mortgages, 6,
699; Payment and Tender, 6, 987; Re-
leases, 6, 1286.

SAVING QUESTIONS FOR REVIEW, 6, 1386.

SAVINGS BANKS, see Banking, etc., 7, 371.

SCANDAL AND IMPERTINENCE, see Equi-
ty, 7, 1354; Pleading, 6, 1008.

SCHOOL LANDS, see Public Lands, 6, 1127.

SCHOOLS AND EDUCATION, 6, 1416.

SCIRE FACIAS, 6, 1436.
SEALS, see Names, Signatures and Seals, 6,

741, Compare titles relating to instru-
ments whereof seal is required.

SEAMEN, see Shipping, etc., 6, 1466.

SEARCH AND SEIZURE, 6, 1437.

SEAWEED, see Waters and Water Supply,
6, 1840.

SECONDARY EVIDENCE, see Evidence, 7,
1529.

SECRET BALLOT, see Elections, 7, 1230.

SECURITY FOR COSTS, see Costs, 7, 956.

SEDUCTION, 6, 1439.



XIV TOPICAL INDEX.

SBLP-DBFBNSE, see Assault and Battery,

7, 274; Homicide, 5, 1706.

SENTENCE, see Indictment and Prosecution,

5, 1855.

SEPARATE PROPERTY, see Husband and

Wife, 5, 1731.

SEPARATE TRIALS, see Trial (civil), 6,

1731; Indictment and Prosecution (crim-

inal), 5, 1831.

SEPARATION, see Divorce, 7, 1175.

SBQ,XJESTRATION, 6, 1441.

SERVICE, see Process, 6, 1078.

SET-OFF AND COTJ1VTERCL.AIM, 6, 1442.

SETTLEMENT OF CASE, see Appeal and

Review, 7, 173.

SETTLEMENTS, see Accord, etc., 7, 10; Es-

tates of Decedents, 7, 1462; Guardianship,

7, 1912; Trusts, 6, 1736.

SEVERANCE OP ACTIONS, see Pleading, 6,

1008; Trial, 6, 1731.

SEWERS AND DRAINS, 6, 1448.

SHAM PLEADINGS, see Pleading, 6, 1008.

SHELLEY'S CASE, see Real Property, 6,

1248; Deeds of Conveyance, 7, 1103; Wills,

6, 1929.
-

SHERIFFS AND CONSTABI,ES, 6, 1459.

SHERIFF'S SALES, see Executions, 7, 1624;

Judicial Sales, 6, 260.

SHIPPING AND WATER TRAFFIC, 6, 1464.

SIDEWALKS, see Highways and Streets, 5,

1675.

SIGNATURES, see Names, etc., 6, 741.

SIMILITER, see Pleading, 6, 1058.

SIMTTLTANEOUS ACTIONS, see Election and
Waiver, 7, 1222.

SLANDER, see Libel and Slander, 6, 429.

SLAVES, e, 1497.

SLEEPING CARS, see Carriers, 7, 522; Rail-

roads, 6, 1194; Taxes, 6, 1602.

SOCIETIES, see Associations and Societies,

7, 294.

SODOMY, 6, 1498.

SOLICITATION TO CRIME, see Criminal

Law, 7, 1010, and topics treating of the

crime solicited.

SPANISH LAND GRANTS, see Public Lands,

6, 1142.

SPECIAL ASSESSMENTS AND TAXES, see

Public Works and Improvements, 6, 1158.

SPECIAL INTERROGATORIES TO JURY,
see Verdicts and Findings, 6, 1816.

SPECIAL JURY, see Jury, 6, 330.

SPECIAL VERDICT, see Verdicts and Find-
ings, 6, 1818.

SPECIFIC PERFORMANCE, 6, 1498.

SPENDTHRIFTS, see Incompetency, 5, 1775;
Guardianship, 7, 1899; Trusts (spend-
thrift trusts), 6, 1740; Wills (spend-
thrift conditions), 6, 1880.

STARE DECISIS, 6, 1510..

STATE LANDS, see Public Lands, 6, 1126.

STATEMENT OF CLAIM, see Pleading, 6,
1019; Estates of Decedents, 7, 1422;
Counties, 7, 995; Municipal Col'porations,
6, 737.

STATEMENT OU' FACTS, see Appeal and Re-
view, 7, 173, 197.

STATES, e, 1515.

STATUTES, 6, 1520.

STATUTORY CRIMES, see Criminal Law, 7,
1010, also the topics denominating the
analogous common-law crimes, e. g..

Larceny, 6, 405.

STATUTORY PROVISOS, EXCEPTIONS AND
SAVINGS [Special Article], 4, 1543.

STAY LAWS, see Executions, 7, 1616; Judi-
cial Sales, 6, 260; Foreclosure of Mort-
gages on Land, 7, 1678.

STAY OF PROCEEDINGS, 6, 1550.

STEAM, 6, 1552.

STENOGRAPHERS, 6, 1552.

STIPULATIONS, 6, 1554.

STOCK AND STOCKHOLDERS, see Corpora-
tions, 7, 892; Foreign Corporations, 7,
1734.

STOCK EXCHANGES, see Exchanges and
Boards of Trade, 7, 1613.

STOCK YARDS, see Warehousing, etc., 6,
1834; Railroads, 6, 1194; Carriers, 7,

554; Food (live stock inspection), 7,
1670; Exchanges and Boards of Trade,
7, 1613.

STOPPAGE IN TRANSIT, see Sales, 6, 1355;
Carriers, 7, 536-541.

STORAGE, see Warehousing and Deposits, 8,
1834.

STORE ORDERS, see Master and Servant,
6, B21; Payment, etc., 6, 987.

STREET RAILWAYS, 6, 1556.

STREETS, see Highways and Streets, 5, 1645.

STRIKES, see Conspiracy, 7, 681; Constitu-
tional Law, 7, 691; Master and Servant,
6, 524, 606; Trade Unions, 6* 1718. Com-
pare Building, etc.. Contracts (impos-
sibility of performance), 7, 485; In-
junction, 6, 6.

STRIKING OUT, see Pleading, «, 1008; Trial,

6, 1731.

STRUCK JURY, see Jury, 6, 331.

SUBMISSION OF CONTROVERSY, 6, 1B80.

SUBPOENA, see Witnesses, 6, 2009; Equity,
7, 1323; Process, 6, 1078.

SUBROGATION, 6, 1581. '

SUBSCRIBING PLEADINGS, see Pleading,
6, 1008; Equity, 7, 1354.

SUBSCRIPTIONS, 6, 1583.

SUBSTITUTION OF ATTORNEYS, see Attor-
neys and Counselors, 7, 325.

SUBSTITUTION OF PARTIES, see Abate-
ment and Revival, 7, 7; Parties, 6, 896.

SUBWAYS, see Pipe Lines and Subways, 6,
1007.

SUCCESSION, see Descent and Distribution,
7, 1137; Estates of Decedents, 7, 1386;
Taxes (succession taxes), 6, 1657; Wills,
6, 1880.

SUICIDE, 6, 1584.

SUMMARY PROCEEDINGS, see Landlord and
Tenant, 6, 345.

SUMMARY PROSECUTIONS, see Indictment
and Prosecution, 5, 1876.

SUMMONS, see Process, 6, 1078.

SUNDAY, 6, 1584.

SUPERSEDEAS, see Appeal and Review, 7,
160.

SUPPLEMENTAL PLEADINGS, see Equity,
7, 1358; Pleading, 6, 1046.

SUPPLEMENTARY PROCEEDINGS, 6, 15g(.

SUPPORT AND MAINTENANCE, see Ali-
mony, 7, 104; Husband and Wife, 5, 1731;
Infants, 6, 1; Insane Persons, 6, 35;
Parent and Child, 6, 880; Guardianship,
7, 1903.
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SURCHARGING AND FALSIFYING, see Ac-
counting, Action for, 7, 19; Estates of
Decedents, 7, 1462; Trusts, 6, 1736.

SURETY OP THE PEACE, 6, 1590.

SURETYSHIP, 6, 1590.

SURFACE WATERS, see Waters, etc., 6,
1849; Highways, etc., 3, 1614; Railroads,
e, 1204.

SURPLUSAGE, see Equity, 7, 1323; Pleading,
6, 1008.

SURPRISE, see New Trial, etc., 6, 802; De-
faults, 7, 1122; Mistalie and Accident, 6,
678.

SURROGATES, see Courts, 7, 999; Estates
of Decedents, 7, 1386; Wills, 6, 1880.

SURVEYORS, see Counties, 7, 976; Bound-
aries, <7, 450, 455.

SURVIVORSHIP, see Death and Survivor-
ship (presumptions), 7, 1082; Deeds, etc.
(interpretation), 7, 1103; Wills, 6, 1880.

SUSPENSION OF POWER OF ALIENATION,
see Perpetuities and Accumulations, 6,
1003.

T.
TAKING CASE FROM JURY, see Directing

Verdict, etc., 7, 1146; Discontinuance,
Dismissal and Nonsuit, 7, 1155; Ques-
tions of Law and Fact, 6, 1177.

TAXES, 6, 1602.

TELEGRAPHS AND TELEPHONES, 6, 1665.

TENANTS IN COMMON AND JOINT TEN-
ANTS, 6, 1686.

TENDER, see Payment and Tender, 6, 987.
TERMS OP COURT, see Courts, 7, 1000;

Dockets, Calendars and Trial Lists, 7,
1192.

IfERRlTORIES AND FEDERAL POSSES-
SIONS, 6, 1696.

TESTAMENTARY CAPACITY, see Wills, 6,
1884.

THEATERS, see Buildings and Building
Restrictions, 7, 507; Exhibitions and
Shows, 7, 1636.

THEFT, see Larceny, 6, 405.

THREATS, 6, 1697.

TICKETS, see Carriers, 7, 563.

TIDE LANDS, see Public Lands, 6, 1126;
Waters, etc., 6, 1840.

TIME, 6, 1697.

TIME TO PLEAD, see Pleading, 6, 1067.

TITLE AND OWNERSHIP, see Property, 6,

1106, and topics treating of particular
property and of the transfer thereof.

TITLE INSURANCE, see Insurance, 6, 105.

TOBACCO, 6, 1698.

TOLL ROADS AND BRIDGES, 6, 1698.

TONTINE INSURANCE, see Insurance, 6,

6».

TORRENS SYSTEM, see Notice and Record
of Title, 6, 826.

TORTIOUS INTERFERENCE WITH AN-
OTHER'S CONTRACT [Critical Note], 8,

1704.

TORTS, 6, 1700.

TOWAGE, see Shipping, etc., 6, 1488.

TOWNS) TOWNSHIPS, 6, 1709.

TRADE MARKS AND TRADE NAMES, 6,

1713.

TRADE SECRETS, see Property, 6, 1106;

Master and Servant, 8, B26.

TRADE UNIONS, 8, 1718.

TRADING STAMPS, see Betting and Gam-
ing, 7, 434; Gambling Contracts, 7, 1858.
See, also. Licenses, 6, 449.

TRANSFER OP CAUSES, see Dockets, etc., 7,
1193; Removal of Causes, 8, 1301.

TRANSITORY ACTIONS, see Venue and
• Place of Trial, 8, 1808.

TREASON. No oases have been found dur-
ing the period covered.

TREASURE TROVE, see Property, 8, 1106.

TREATIES, 6, 1720.

TREES, see Emblements, etc., 7, , 1275;
Forestry and Timber, 7, 1737.

TRESPASS, 6, 1721.

TRESPASS ON THE CASE, see Trespass, 6,
1721.

TRESPASS TO TRY TITLE, see Trespass, 8,
1729.

TRIAL, 8, 1731; with Special Article, 4, 1718.

TROVER, see Conversion as Tort, 7, 846;
Assumpsit (waiver of tort), 7, 296; Im-
plied Contracts (waiver of tort), 5, 1770.

TRUST COMPANIES, see Banking and Fi-
nance, 7", 372.

TRUST DEEDS, see Foreclosure, etc., 7,
1678; Mortgages, 8, 689; Trusts, 6, 1736.

TRUSTS, 8, 1736.

TURNPIKES, see Highways and Streets, 5,
1645; Toll Roads and Bridges, 6, 1698.

TURNTABLES, see Railroads, 8, 1194.

u.
ULTRA VIRES, see Corporations, 7, 877;

Municipal Corporations, 8, 720.

UNDERTAKINGS. No cases have been
found during the period covered by vol-
ume 6. See 4, 1760.

UNDUE INFLUENCE, see Fraud and Undue
Influence, 7, 1813; Wills, 8, 1889.

UNFAIR COMPETITION; see Trade Marks
and Trade Names, 8, 1714.

UNION DEPOTS, see Railroads, 8, 1194;
Eminent Domain, 7, 1276.

UNITED STATES, 6, 1770.

UNITED STATES COURTS, see Courts, 7,
999. As to procedure and jurisdiction,
consult the appropriate title for the
particular procedure under investigation,

UNITED STATES MARSHALS AND COM-
MISSIONERS, 6, 1773.

UNIVERSITIES, Bee Colleges and Acade-
mies, 7, 657; Schools and Education, 8,
1435.

UNLAWFUL ASSEMBLY. No cases have
been found during the period covered.

USAGES, see Customs and Usages, 7, 1016.

USE AND OCCUPATION, see Landlord and
Tenant, 8, 368; Implied Contracts, B,
1770.

USES, 8, 1773.

USURY, 6, 1774.

V.
VAGRANTS, 8, 1780.

VALUES, see Evidence, 7, 1520, 1585; Dam-
ages, 7, 1029.

VARIANCE, see Pleading, 8, 1060.

S^NDITIONI EXPONAS, see Attachment, T,

307; Executions/ 7, 1617.

VENDORS AND PURCHASERS, «, 1781.
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VENDORS' LIENS, see Sales, 6, 1320; Ven-
dors and Purchasers, 6, 1803.

VENUE AND PI,ACE OP TRIAL, 6, 1806.

VERBAL, AGREEMENTS, see Contracts, 7,
761; Frauds, Statute of, 7, 1826.

VERDICTS AND FINDINGS, 6, 1814.

VERIFICATION, 6, 1832.

VETO, see Statutes, 6, 1520; Municipal Cor-
porations, 6, 714.

VIEW, see Trial, 6, 1736; Eminent Domain,
7, 1309; Mines and Minerals (statutory
right of view), S, 644.

VOTING TRUSTS, see Corporations, 7, 862.
Trusts, 6, 1736.

w.
"WAIVER, see Election and Waiver, 7, 1225-

1230.

^VAR. No cases have been found during
the period covered by volume 6. See
4, 1818.

WAREHOUSING AND DEPOSITS, 6, 1834.

WARRANT OP ATTORNEY, see Confession
of Judgment, 7, 675.

WARRANTS, see Arrest and Binding Over,
7, 265; Search and Seizure, 6, 1438.

WARRANTY, see Covenants for Title, 7,
1006; Sales, 6, 1341.

WASTE, 6, 1838.

WATERS AND WATER SUPPI.Y, 6, 1840;
with Special Article, 3, 1112.

WAYS, see Easements, 7, 1206-1208; Eminent
Domain, 7, 1276.

Vt^EAPONS, -6, 1876.

WEIGHTS AND MEASURES, 6, 1879.

W^HARVES, 6, 1879.

WHITE-CAPPING, see Threats, 6, 1697.

WILLS, 6, 1880.

WINDING UP PROCEEDINGS, see Corpora-
tions, 7, 885; Partnership, 6, 936.

WITHDRAWING EVIDENCE, see Trial, 8,
1731; Harmless and Prejudicial Error, 5,
1620.

WITHDRAWING PLEADINGS OR PILES,
see Pleading, 6, 1068; Records and Piles,

6, 1269.

"WITNESSES, 6, 1975.

WOODS AND FORESTS, see Forestry and
Timber, 7, 1737.

WORK AND LABOR, see Assumpsit, 5, 299;
Implied Contracts, 5, 1757; Master and
Servant, 6, 524.

WORKING CONTRACTS, see Building and
Construction Contracts, 7, 480.

WRECK, see Shipping and Water Traffic, 4,
1487,
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Abandonment, see latest topical index.

ABATEMENT AND REVIVAL,

g 1. Canaea of Abatement (1). Pendency
of Another Action or Suit (1). Death of a
Party (2)..Failure to Acquire Jurisdiction
(3). Misjoinder or Nonjoinder (3). Bank-
ruptcy of Party (3). Insanity (3). Cessa-
tion of Authority of Officers or Representa-

tives (3). Dissolution of Corporation Party
(3).

Rni»lng of Objections; Waiver (4).
Sui-vivability o£ Causes of ActiOM

§ 2.

§ 3.

(5).
§ 4. Effect of Abatement, Revival, tuoA

Contlnnatlon of Salts (6>.

The scope of this topic excludes criminal prosecutions,^ bills of revivor,^ revival

of judgments,' or of statute-barred causes of action,* and the abatement of varioufi

writs for defects therein."

§ 1. Causes for abatement.^ Pendency of another action or suit '' m the same

jurisdiction between the same parties for the same cause of action and relief may be

pleaded in abatement.^ To sustain a plea on this ground, actual present pendency

of such fomer suit at the time of plea must be shown ° and it must be made to ap-

pear that the cause of action ia the two suits is the same,^" that the same rdief is

1. See Indictment and Prosecution, 6 C.

X.. 1790.
2. See Equity, 5 C. L. 1144.
3. See Judgments, 6 C. L. 214.

4. See Limitation of Actions, 6 C. L. 465.

5. See Attachment, 5 C. L. 302, and like
titles.

6. See 5 C. L. 1.

7. See 5 Ch. 1, and Fletcher Bq. PI. & Pr.

|§ 293 et seq. 1048.

8. Haas v. Rig-heimer [III.] 77 N. B. 69.

9. WTiat is pendencyi A proceeding is

not "pending" until all parties named as de-
fendants therein have been served with sum-
mons (or have voluntarily appeared). Mon-
roe V. Millizen, 113 111. App. 157. Service of

summons and complaint in an action to

virhich a demurrer has been sustained and
no further proceedings taken does not con-
stitute a former action pending, sufficient to

bar a subsequent action. Harris v. Fidalgo
Mill Co., 38 Wash. 169, SO P. 289. An at-

tempted appeal which Is In fact a nullity

does not make the action a pending one. So
held where an appeal was attempted from
an order of dismissal, which was not ap-

pealable under Rev. Code Civ. Proc. § 462.

Deere & "Webber Co. v. Hinckley, [S. D.]

106 N. "W. 138.

Case subseanently begruni Plea of former
suit pending properly denied when It was
admitted that suit was not pending when
motion was made. Mundt v. Cooke-Rut-
ledge Coal Co., 118 111. App. 124.

7 Curr. Law— 1.

Earlier case terminated: Dismissal of
first suit, when shown, defeats the plea.
Lamb v. Chicago, 219 111. 229, 76 N. E. 343.
Where proceedings to pave a street were
pending anid subsequent proceedings were
instituted to have an Intersecting street,
dismissal of the first proceeding before hear-
ing in the second, held to defeat the plea of
former suit pending as to the Intersecting
portion of the streets. Id.

' Matters of identity stricken from earlier
suit; Suit by wife for separate mainten-
ance and custody of children, wherein the
husband's cross complaint for divorce b^s
been stricken by the court, with leave t»
answer, is not a pending action such as t»
bar an independent action by the husband
for divorce. Cupples v. Cupples, 33 Colo.
449, 80 P. 1039.

10. Prior garnishment of debtor in suit
by third person against debtor is no grounl
for abatement of an action by the creditor
against the debtor to enforce the clalni.

Barnsdall v. Waltemeyer [C. C. A.] 142 F.
415. The pendency of a suit for Infringe-
ment of certain claims of a patent not &
bar to another suit In the same court be-
tween the same parties for Infringement ot
different claims of the same patent. Bates
Mach. Co. V. Force & Co., 139 F. 746. A com-
plaint alleging another action pending but
not alleging that the same cause of actioK
or subject-matter Is Involved does not show
a former action pending. Mitchell v. Pear-
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dcmajided in both," and that the parties are at least substantially the same." The

pendency of a suit in a state court is not necessarily a bar to a suit in a Federal

court between the same parties, involving the same issues,^^ where no conflict arises

between the two courts over the custody or dominion of specific property." Like-

wise, the pendency of an action between the same parties for the same cause in an-

other state is not cause for abatement.^"

Death of a party}"—In suits between natural private persons where the sole

plaintiff in an action dies, the effect is to suspend further proceedings until the

action has been revived in the name of the legal representatives,^'' and so as to a

sole defendant.^* By statute in most states a mere suspension of the action pend-

ing substitution, not an abatement results.^" The death of a party non sui juris

abates 'an action brought by his guardian,^" but a judgment in an action brought on

a guardian's bond given to the courts for the benefit of a ward under a statute is

not void because he was dead when the judgment was renewed.^^ Proceedings in

bankruptcy do not abate by the death of the bankrupt previous to adjudication.^^

An action authorized to be brought by or in the name of a public officer does not

abate at his death but may be continued by his successor.-' The effect of death of

son [Colo.] 82 P. 446. Pendency of proceed-
ings to foreclose a mortgage "vrhether upon
realty or personalty is no hindrance to a
regular action on the notes secured by the
mortgag-e. The two actions are unlike, the
causes of action are not the- same, and the
rc^nT + s fli-e dissimilar. Montgomery v.

Fouche [Ga.] 53 S. E. 767. Suit by a tax-
payer to enjoin a city from paying balance
due on contract for completed public im-
provements, held no bar to an action of as-
sumpsit by the contractor. City of Chicago
V. Duffy, 218 111. 242, 75 N. E. 912. Original
mandamus proceedings pending in the- su-
preme court to compel appraisement of

school lands do not oust the disfrict court
of jurisdiction of a proceeding to enjoin the
county treasurer from selling the same land
under other proceedings. Schwab v. Wil-
son [Kan.] 84 P. 123.

11. Suit in state court no bar in Federal
court, where parties were not the same and
relief sought was different. New York Cot-
ton Exch. V. Hunt, 144 F. 611., Allowing
the same amendment in two actions, which
alleges liability on four notes, is not allow-
ing two actions to be pending in the same
cause where the bill of particulars in one
action is for three notes and in the other
for the fourth note. Pratt v. Rhodes [Conn.]
61 A. 1009. Error to dismiss complaint ab-
solutely where former action was for only
two items of claim sued for in second ac-
tion. Alcolm Co. v. Philip Hano & Co., 96

N. Y. S. 221.
12. Prior garnishment of a debtor in

state court in action by third person against
creditor is no ground for abatement in Fed-
eral court of suit by creditor against debtor
to enforce claim. Barnsdall v. Waltemeyer
[C. C. A.] 142 F. 415. Substantial identity
of parties is sufficient where the actions are
for the same relief. Suit by one child

against others to establish a constructive
trust in realty held a bar to another suit

by one child for partition and an account-
ing, though additional parties who became
Interested after institution of the former
suit, were made parties to the second. Haas
V. Righeimer [111.] 77 N. E, 69.

13. Slaughter v. Mallet Land & Cattle
Co. [C. C. A.] 141 F. 282; Barnsdall v. Walte-
meyer [C. C. A.] 442 F. 415; New York Cot-
ton Exch. V. Hunt, 144 F. 511; City of Man-
kato V. Barber Asphalt Pav. Co. [C. C. A.]
142 F. 329. Pendency of a suit in a state
court does not deprive a court of bank-
ruptcy of jurisdiction. In re W. C. Allen &
Co-, 134 F. 620. Pendency- in a state court
of action of trespass to try title to land and
remove a cloud therefrom not sufficient to
abate a suit in a Federal court to quiet title.

Slaughter v. Mallet Land & Cattle Co. [C.

C. j»..] 141 F. 282.
See extensive not-e 3 C. L. 3, n. 21.

14. City of Mankato v. Barber Asphalt
Pav. Co. [C. C. A.] 142 F. 329.

15. Schmidt v. Posner [Iowa] 106 N. W.
760.

16. See 5 C. L. 3.

17. Where there was no revival after
plaintiff's death, subsequent proceedings
were- held null. Street v. Smith [Neb.] 106
N. W. 472. Where pending trial of a claim
case it appears that plaintiff has died the
hearing should be postponed until the rep-
resentative of his estate can be made a
party. An heir, without other authority,
cannot be made a party. Neal v. Heard,
[Ga.] 54 S. B. 99.

18. Under Laws 1877, c. 466, § 10, as
amended by La'ws 1S78, c. 318, wiiere an as-
signee for creditors dies pending a reference
in proceedings to compel him to account, a
report by the referee filed after the as-
signae's death but before substitution of his
personal representative, is a nullity. In re
Venable, 97 N. Y. S. 938.

10. Strauss v. Merchants' Loan & T. Co.,
119 111. App. 588.

30. Where pending an appeal from a
judgment removing the curator of an inter-
dict, the interdict dies, the suit abates and
the appeal must be dismissed. In re Lam-
bert [La.] 39 So. 447.

21. Mass. Rev. Laws, c. 149, § 29. Dona-
her V. Flint, 188 Mass. 525, 74 N. B. 927.

22. In re Spalding [C. C. A.] 13 9 F. 244.

23. By express provisions of Code Civ.
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a party pending appeal or error depends on a variety of considerations.^* Under
the Florida practice death of a party to an action after its submission in the ap-

pellate court does not render a revival of the cause necessary to give the court au-

thority to render decisions. =^

Failure to acquire jurisdiction/^ as where defendant is a non-resident,^' is

ground of abatement. In a tort action against a master and his servant, the fact

that process was served only on the latter as agent is not ground for abating the

action. ^^

Misjoinder or nonjoinder. ^^ Alienation of matter in litigation,^" whether vol-

untary or by decree of court, does not, under modern statutes, abate the suit ^^ and
the original plaintiff may prosecute it.^^

Bankruptcy of party. An action by or against a bankrupt in a state court does

not abate upon the adjudication of banliruptcy or appointment of a trustee in the

Federal courr; in the absence of an application by the trustee for substitution, it

may be prosecuted or defended by the bankrupt.'" The right of a stockholder to

maintain an action for an accounting for the benefit of the corporation is not af-

fected by the bankruptcy of the corporation; but the accounting must be to the

trustee and not to the corporation.'*

Insanity.""—Where a cause has been tried and submitted and verdict returned

insanity of a defendant will not prevent the signing of the findings and Judgment.'"

Cessation of authority of officers or representatives.^'—An action by a sheriff

for the conversion of goods on which he had levied may be continued by him after

his term of office has expired.'* An action by a guardian for the benefit of his

minor wards does not abate when the wards become of age and the guardian is dis-

charged.'*

Dissolution of corporation party.^"—^An action pending against a corporation

in another state is not abated by the dissolution of the corporation where by statute

it ia continued for a given time to prosecute and defend actions;*^ but a decree of

injunction in favor of a body politic exercising quasi-public functions does not sur-

vive the dissolution of such body under a statute providing that actions do not

abate by death, disability, or transfer of interest.*^

Proc. § 766. Dickinson v. Oliver, 99 N. T. S.

432.

24. See Appeal and Review, § 11 C. 5 C.

L. 19ft; Id. § 11 G, 5 C. L. 201; 5 Eno. PI. &
Pr. title "Death."

25. Mugge V. Jackson [Fla.] 39 So. 157.

26. 5 C. L. 4. See, also, Jurisdiction, 6

C. L. 267; Appearance, 5 C. L. 248; Process,

6 C. L. 107S.

27. In order that an action may abate
under Code 1899, c. 125, § 8, the return on
the writ must show that the defendant is

a nonresident. United States Oil & Gas Well
Supply Co. V. Gartlan [W. Va.] 52 S. B. 524.

2S. Both may be sued, and the irregu-

larity is only ground for quashing service.

Indiana Nitroglycerine & Torpedo Co. v.

Lippencott Glass Co. [Ind.] 75 N. B. 649.

29. See 5 C. L. 4, As to what is such,

see Parties, 6 C. L. 888. also topic's treating

of particular actions.

30. 1 C. L. 2, n. 22.

31. Civ. Code Prac.
right to continue. Woodward v. Johnson
[Ky.] 90 S. W. 1076. By Code & 3476, a
transfer of the premises by plaintiff in fore-

closure proceedings, does not cause the suit

§ 20, gives assignees

to abate. Citizens' State Bank v. Jess, 127
Iowa, 450, 103 N. W. 471.

32. Under Code Civ. Proc. § 756, provid-
ing that in case of a transfer of interest
the action may be continued by the original
party, unless the court directs the substitu-
tion or joinder of the transferee, it is error
to dismiss a complaint in replevin on proof
of the appointment of a receiver of plain-
tiif's property subsequent to the commence-
ment of the action and in another cause.
Stearns v. Early, 96 N. Y. S. 837.

33. Hahlo v. Cole, 98 N. Y. S. 1049.
34. Meyer v. Page, 98 N. Y. S. 739.
35. See 5 C. L. 4.

38. Eminent domain proceedings. San
Luis Obispo County v. Simas [Cal. App.] 81
P. 972.

37. See 1 C. L. 2.

38. Dickinson v. Oliver, 99 N. Y. S. 432.
39. Shattuck v. Wolf [Kan.] 83 P. 1093.
40. See 5 C. L. 4.

41. Act March 10, '99 (21 Del. Laws, p.
456, c. 273) § 36. Scott v. Stockholders' Oil
Co., 142 P. 287.

42. Utah Rev. St. 1898, § 2920. An irri-

gation district dissolved. Thompson v. Mc-
Farland [Utah] 82 P. 478.
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§ 2. Raising objections; waiver.*^—In general, matter in abatement must be

expressly pleaded in abatement** either by plea or in the manner required by stat-

ute.*" If not so pleaded or if not relied on, as where a plea to the merits is filed
*'

and the trial proceeded with, the objection is waived. This rule has been applied

to an objection to plaintifE's right " or capacity ** to sue ; to the objection that there

is a misjoinder of parties *° or causes,^" or a defect of parties apparent on the face

of the complaint ;
=^ that the court has no jurisdiction ;

*^ that the action is pre-

maturely brought,^' or is not brought in time,°* and that there is a former action

pending.^' A motion to dismiss for want of prosecution will lie in equity suits

abated in Federal courts by death of complainant."* The existence of a fact in

abatement may be for the jury where tried with the issues."

43. See 5 C. L. 5.

44. Town of Beloit v. Helneman [Wis.]

107 N. W. S34. The objection that the court

never acquired jurisdiction because of a
fraudulent use of its process is properly

raised by a plea in abaten»ent. Frohlich v.

Independent Glass Co. [Mich.] 13 Det. Leg.

N. 152, 107 N. W. 889.

45. Lack of jurisdiction of the subject-

matter may be set up in_ an answer to the

merits (Duke v. Duke [N. J. Eq.] 62 A. 466),

but lack of jurisdiction of the person can

be raised only by plea; the benefit of it is

lost by general answer (Id.). In Indiana
where it appears upon the face of the com-
plaint that there is another action pending,

a demurrer will lie; but where such pend-
ency is not apparent upon the face of the

complaint, such objection must be inter-

posed by plea in abatement. Burns' Ann.
St. 1901, § 342. City of LaPorte v. Scott

[Ind.] 76 N. E. 878.

46. Objection made by plea in abatement
is waived by a plea of the general issue

when plea in abatement has been overruled,

Frohlich v. Independent Glass Co. [Mich.]

13 Det. Leg. N. 1B2, 107 N. "W. 889.

47. That action by town to recover for

use of stone crusher was not formally au-
thorized by town board could not be raised
on trial, not having been pleade-d in abate-
ment. Town of Beloit v. Heineman [Wis.]
107 N. W. 334. "Whether an action by a
guardian should have been brought by the
ward cannot be raised after plea in bar,

being in abatement only. Randall v. Lons-
torf [Wis.] 105 N. W. 663. The objection
that a mortgage, sought to be foreclosed,

was not legally assigned to plaintiff, goes
to his right to maintain the action, and
should be raised by plea in abatement.
When joined with a plea to the merits, the
objection is waived. Lassas v. McCarty
[Or.] 84 P. 76.

48. The objection that the plaintiff has
not legal capacity to sue is waived by a
failure to plead it, either by demurrer or
answer. Sullivan v. Franklin Bank, 6 Ohio
C. C. (N. S.) 468. Objection that foreign
corporation is without capacity to sue on
account of noncompliance with regulatory
statutes, held waived. Weaver Coal & Coke
Co. V. Rhode Island Co-op. Coal Co. [R. I.]

61 A. 426.

49. Under Code Civ. Proc. §| 498, 499, mis-
joinder of parties is waived if not raised by
demurrer or answer. Jacobs v. New York,
etc., R. Co., 107 App. Div. 134, 94 N. Y. S.

954. Misjoinder cannot be taken advantage

of by answer but only by motion. Mitchell
V. McLeod, 127 Iowa, 733, 104 N. W. 349.

50. Misjoinder of parties and causes can-
not ordinarily be raised by demurrer; the
remedy is by motion. Citizens' State Bank
V. Jess, 127 Iowa, 450, 103 N. W. 471.

51. .Such defect must be raised by plea,
iiled and tried before answers in bar are
pleaded. Burns' Ann. St. 1901, § 368. West-
ern Union Tel. Co. v. State [Ind.] 76 N. E.
100. Objection that a party did not sign a
transfer of an insurance policy and was
therefore not a party to the action waived
by failure to raise by special demurrer.
Gragg V. Home Ins. Co. [Ky.] 90 S. W. 1045.

52. Plea to jurisdiction waived where not
insisted on before proceeding to the hearing
of other matters Involving the exercise of
Jurisdiction. Richardson v. Johnson [La.]
39 So. 449 [advance sheets only]. Plea to
merits waives plea to jurisdiction. Daley v.

Iselin, 212 Pa. 279, 61 A. 919. A plea to the
merits, filed by defendant at the same time
as a plea to jurisdiction over the person,
waives the latter plea. Putnam Lumber Co.
V. Ellis-Young Co. [Fla.] 39 So. 193.

5S. McClung V. McPherson [Or.] 82 P. 13..

54. An objection that an appeal was not
taken in time cannot be raised after bring-
ing the case on for trial on the merits.
Commonwealth v. Crum Lynne Iron & Steel
Co., 27 Pa. Super. Ct. 508.

55. City of Chicago v. Duffy, 117 111. App.
261. A plea in abatement setting up a
former action pending should be filed before
any other pleadings, motions, or steps are
taken in the proceedings. Lamb v. Chicago,
219 111. 229, 76 N. E. 343. A motion to
quash, made during trial, setting up former
action pending, if regarded as a plea in
abatement, "waived by filing general objec-
tions. Id. Defense of former pending ac-
tion to foreclose mechanic's lien, not
pleaded in subsequent action, held waived.
Fish Co. V. Young [Wis.] 106 N. W. 795. An
answer setting up another action pending
after answer in bar, demurrable. Chicago
& S. E. R. Co. v. Grantham [Ind.] 75 N. E.
265.

56. Brown v. Fletcher, 140 F. 639. Al-
lowed where no revival was sought in 18
months. Id.

57. Where an answer was a general de-
nial and alleged facts tending to show
plaintiff's claim not due, constituting a plea
in abatement, and there was evidence to
sustain it, such issue was for the jury un-
der instructions as to abatement. Steele v.

Grabtree [Iowa] 106 N. W. 75S.
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§ 3. Survivahility of causes of action.^^'—^Whether a cause of action survives

by law is a question, not of procedure, but of right; "* and is determinable, when
the action is one arising at common law, by the law of the state where the action is

brought.'" The rule being general that only those causes of action survive which

are assignable, the cases cited in dealing with the law of assignability should be

consulted."^ By statute in North Carolina actions for penalties abate upon the

death of defendant."^

At common law, tort actions did not survive the death of the sole plaintiff or

defendant °' and this is still the rule except as modified by statute."* But this rule

does not apply when the cause of action has been merged in a judgment for the in-

jured paity."^ An action for the death of a person could not at common law be

maintained; such actions are wholly dependent upon statute.'" There is a conflict

as to the survivability of a cause of action for personal injuries where the injured

person dies.'^ Where such cause of action is survivable, it is to be prosecuted by the

legal representatives, and the damages recoverable are only those suffered by de-

ceased prior to his death, and go to the general fimd of the estate."* In New York
an action for personal injuries does not abate by the death of a' party after ver-

dict, report, or decision,"* though such verdict, report or decision, is reversed after

the death of the party, if the reversal is upon questions of law alone; '" but such

action abates where the verdict of the jury is set aside or judgment entered thereon

reversed when the party against whom the same was rendered dies before another

trial is had.''^

A cause of action upon contract, express or implied, survives the death of a

R. Co. [C. c. A.]
58. See 5 C. L. 6.

50. Martin v. "Wabash
142 P. 650.

60. Martin v. Wabash R. Co. [C. C. A.]
142 F. 650. Therefore an action brought in

Kentucky by a citizen of Indiana for per-
sonal Injuries received in Indiana survives
to his administrator, although under the
Indiana statute such actions do not survive.
Austin's Adm'r v. Pittsburg, etc., R. Co.

[Ky.] 91 S. W. 742.

61. See assignments, 5 C. L. 279.

63. Code N. C. § 188. Wallace v. Mc-
pherson, 139 N. C. 297, 51 S. B. 897.

63. Jones V. Barmm, 217 111. 381, 75 N. E.

505.
64. Tort action to recover for hindering,

Injuring and interfering with plaintiff's

business, does not survive defendant's death,

under Kurd's Rev. St. 1903, c. 3, § 122.

Jones V. Barmm, 217 111. 381, 75 N. E. 505;

Jones V. Barmm, 119 111. App. 475. Causes
of action for slander or libel do not survive
the death of either party Miller v. Nuckolls
[Ark.] 88 S. W. 88.

65. After verdict and judgment for plain-

tiff in an action for slander the cause of

action becomes merged in the Judgment, and
unless the same be set aside or reversed,

there can be no abatement by death of de-

fendant. Miller v. Nuckolls [Ark.] 89 S. W.
88.

60. Jacobs v. Glucose Sugar Refining Co.,

140 F. 766. The right of action given by
Ky. St. 1903, § 4, to the widow and minor
children of a person killed by the wanton
or malicious use of firearms, survives

against the personal representative of the

person, causing the injury, since the action

is not one for assault within § 10. Merrill

V. Puckett's Curator [Ky.] 93 S. W. 912.
See Death by Wrongful Act, 5 C. D. 945.

67. A cause of action for personal in-
juries survives the death of the injured per-
son, in Wisconsin. Nemecek v. Filer &
Stowell Co. [Wis.] 105 N. W. 225. Under
Kurd's Rev. St. 1903, 0. 3, § 123, a personal
injury action commenced by the person in-
jured, survives to his representatives. Mar-
tin V. Wabash R. Co. [C. C. A.] 142 F. 650.
Action for personal injuries survives in
Kentucky (Ky. St. 1903, § 10), but not in
Indiana (Burns' Ann. St. Ind. 1901, § 283).
Austin's Adm'r v. Pittsburg, etc., R. Co.
[Ky.] 91 S. W. 742. The Iowa rule, that an
action for pain and suffering of a deceased
person, does not survive to his legal repre-
sentatives. Is the rule of construction in the
Federal courts. Action for personal injuries
started by executor after testator's death,
Jacobs V. Glucose Sugar Refining Co., 140 F.
766. Where a plaintiff who has sued for
damages on account of personal injuries
dies before the action Is determined, and the
suit is revived In the name of the adminis-
trator, the filing becomes necessary of an
amendment to the petition or a supple-
mental petition, setting out when the origi-
nal plaintiff died and whether death was
the result of the Injuries alleged in the peti-

tion, since the cause of action does not sur-
vive If death resulted from the injuries al-

leged, but is merged in the action for death
See, also, 5 C. L. 6, notes 90, 91.

68. Nemecek v. Filer & Stowell Co. [Wis.}
105 N. W. 225.

69. Code Civ. Proc. § 764. Hughes v.

Russell, 99 N. T. S. 203.

70 71. Kughes v. Russell, 99 N. T. S. 203.
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partyJ^ At common law, in case of a joint contract, if one of the joint contractors

died, an action at law could not be brought against his executor or administrator,

but against the surviving contractors only, and if the contract was several or joint

and several, the executor or administrator of one could be sued separately but not

jointly with the survivors;'^

A cause of action for injuries to land caused before the owner's' death ^* sur-

vives to the personal representative and not to heirs or devisees.'^ A cause of ac-

tion against a director of a bank for moneys lost to the bank by his misconduct, or

Ticgligence, survives against his executors.'" A right of action to have a fraudulent

conveyance set aside is not abated by the death of the person defrauded." The

Montana statute providing that any person may sue the executor of a decedent who,

in his lifetime, has wasted, destroyed or coJiverted the goods of another, authorizes

an action against an executor for damages for the act of the decedent in wrong-

fully procuring the appointment of a receiver for a going and solvent corporation.''

The rule that dissolution of a corporation absolutely abates an action by or

agaiQst it applies only to actions at law," and not to suits in equity.*"

§ 4. Effect of abatement, ^'^ revival, and continuation of suits.^^—An action,

begun in the name of a dead man, cannot be revived ;
°^ and a defendant or the per-

sonal representative of a deceased defendant can compel the substitution of the exe-

cutor of a deceased sole plaintiff;'* and scire facias lies to compel their appear-

ance.*^ But under the codes allowing surviving co-parties to continue the litiga-

tion, an executor cannot intervene in a suit affecting partnership matters unless the

rights of the deceased partner's estate are threatened by hostility of the survivor's

interests.'' Executors of a joint promisor should not be substituted as joint par-

ties." The statutes allowing personal representatives to continue suits do not

apply to causes of action which by descent are cast upon or pertain to heirs.*'

Where husband and wife are necessary and proper parties plaintiff and the hus-

band dies pending the action, it is proper to substitute his legal representative.'^

On becoming of age, minor wards are entitled to be substituted as parties to an ac-

72b A statutory action by a widow
against sureties on a liquor dealer's bond
for injury resulting from the sale of liquor
to her husband survives the death of the
principal in the bond, the action being on
contract and not in tort. Rev. Pol. Code
S. D., §§ 2839, 2849 construed. Garrigan v.

Huntimer [S. D.] 105 N. W. 278. The gist
of the action allowed by Rev. Laws, c. 99,

§ 4, to recover payments on a sale of securi-
ties, where no actual delivery is intended,
is for money had and received; and such
cause of action survives- Anderson v. Met-
ropolitan Stock Exch. [Mass.] 77 N. E. 706.

73. Richard J. Brlggs & Co. v. E. Ijang-
hammer & Son [Md.] 63 A. 198.

74. As "Where house was crushed by
bursting of reservoir, which resulted also
in death of owner. Mast v. Lapp [N. C]
53 S. B. 350.

75. Mast V. Lapp [N. C] 53 S. B. 350.
78. Allen v. Luke, 141 P. 694.
77. Busiere v. Rellly [Mass.] 75 N. B. 958.
78. Code Civ. Proc. § 2733. Thornton-

Thomas Mercantile Co. v. Bretherton, 32
Mont. 80, SO P. 10.

79. Kelly v. Rochelle [Tex. Civ. App.] 93
S. "W. 164.

80. Suit by corporation for rent and to
foreclose landlord's lien held one in equity:
hence actiofi was not abated by dissolution

of corporation but could be revived by its
successor. Kelly v. Rochelle [Tex. Civ.
App.] ^93 S. W. 164.

81. Effect of abatement on cross bill, see
Fletcher, Eq. PI. & Pr. § 958 et seq.

82. See 5 C. L. 7. Bill of revivor in
equity or in nature of revivor, see Fletcher
Eq PI. & Pr. §§ 848-886, 962-968.

83. Gallegos v. Navajos, 39 Ct. CI. 86.

84, 85. Strauss v. Merchants Loan & T.
Co., 119 111. App. 588.

86. Applying Code Civ. Proc, § 756. Cal-
lanan v. Keeseville, etc., R. Co., 95 N. Y. S.

513.

87. Death . severs the liability of the
promisors and changes that of deceased, and
a single judgment could not be entered.
Richard J. Biggs & Co. v. E. Langhammer &
Son [Md.] 63 A. 198.

88. In an action upon a lease for rent
which occurred after the death of deceased,
his administrator cannot be joined as de-
fendant with another person sued in his in-
dividual capacity, the death not having oc-
curred since the commencement of the suit.

Act March 22, 1861 (P. L. 186), providing for
continuance of actions against representa-
tives, does not apply. James v. Kurtz, 23
Pa. Super. Ct. 304.

89. Gomez v. Scanlan [Cal. App.] 84 P. 60.
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tion commenced by the guardian for their benefit."'' In the case oi public ofBcers

sued or suing as such, their successors are the proper parties to continue."^ Where
a corporation was dissolved pending a suit in equity by it, and thereafter a judg-

ment was rendered in its favor, a new corporation to which the trustees of the first

had assigned the judgment and cause of action was entitled to revive the judgment

and enforce it.®^

When the action is not such as abates, the proper order is one of substitution

of parties.*'* Defendant should be allowed opportunity to try the propriety of the

proposed revival."* In New York an action may be continued in the name of the

executor without supplemental summons and complaint upon the death of a sole

defendant."^ In South Carolina the proper practice to effect a continuation is by

rule nisi to compel it."^ The Federal statute, providing for the revival of actions

abated by the death of a party has no application to suits in equity."^ So a defend-

ant cannot compel revival of a suit in equity after death of complainant."' If by

assignment or devise the interest of a deceased complainant in a suit in equity has

passed to another, aii original bill is necessary."" A suggestion of death of one of

several co-parties and the appropriate modification of judgment may be made in the

appellate court where the surviving parties properly continued the action,^"" but

where the necessity for substitution of parties occurs ia the trial court and is prop-

erly refused for want of a proper showing, the appellite court will not make the

substitution on sufficient facts adduced before it.^°^

Abbbeviatioh's, see latest topical index.
,

ABDUCTION,

Under most statutes a taking for the specified purpose is all that is necessary,

accomplishment of such purpose not being essential.^ The words "unlawful sexual

»0. Shattuck v. Wolf [Kan.] 83 P. 1093.

»1. Successor of sherifE against whom re-

plevin was brought was properly substi-

tuted. Mug-ge V. Jackson [Fla.] 39 So. 1B7.

A rule nisi directed to magistrates consti-

tuting a court may be made absolute against

their successors. Fiscal Court of Marion
County V. Marion Circuit Court [Ky.] 89 S.

W. 704.

92. Applying rule in equity and Rev. St.

1895, art. 1246, providing that a cause of ae-

tion. which survives does not abate by death

of plaintiff. Kelly v. Rochelle [Tex. Civ.

App.] 93 S. W. 164.

93. An order abating a replevin suit upon

the suggestion of the death of the plaintiff

upon the record held against the Illinois

statute. Chap. 3, § 12,3, and Chap. 1, § 10,

Rev St. 111. Strauss v. Merchants Loan &
T Co 119 111. App. 588. After the sugges-

tion of plaintiff's death it was competent to

continue the action by his successor in in-

terest under statute so providing. Rev. St.

1899 § 756 Overall v. St, Louis Traction

Co. '[Mo. App.] 90 S. W. 402.

94. An unconditional order substituting

an alleged successor in interest of plaintiff,

on suggestion of his death, without allow-

ing del ndant, who had not consented, an

opportunity to show why the action should

not be revived, is error, under Rev. St. 1899,

§ 758 OveraU v. St. Louis Traction Co. [Mo.

App.]' 90 S. W. 402.

95 Under Code Civ. Proc. § 760, an or-

der 'of continuance and that summons and

pleadings be amended to make the executor

a party is sufficient. Flannery v. Sahagian,
109 App. Div. 321, 95 N. T. S. 643. In New
York the executor of a deceased defendant
may on plaintiff's application be substituted
by order of the court. Citizens' Nat. Bank
V. Bang, 99 N. Y. S. 76.

96. A proper practice in a case of sub-
stitution of parties is to make an ex parte
application based upon a proper showing by
affidavit for a rule to show cause why the
action should not be continued by or against
the party sought to be substituted. But
any procedure having substantially the
same effect, and filling the requirements of
notice, proof of necessary facts, and oppor-
tunity to contest such facts, is sufficient.

Marion v. City Council [S. C] 52 S. E. 418.

97. Rev. St. U. S. 955. U. S. Comp. St.

1901, p. 697. Brown v. I'letcher, 140 F. 639.

98. 09. Brown v. Fletcher, 140 P. 639.

100. Comp. Laws Mich. §§ 10, 121, pro-
vides that on death of one of several parties
plaintiff or defendant before final judgment
the action may proceed for or against the
survivor. Held, where a pstrty plaintiff died
before judgment below, proper to allow sug-
gestion of death after judgment on appeal,

as of the time of the death, and to modify
judgment so as to give costs against the
survivor only. Seymour v. Bruske [Mich.]

12 Det. Leg. N. 520, 104 N. W. 691.

101. To do so would reverse a correct de-

cision. Marion v. City Council [S. C] 52

'l. See 5 C. L. 9. See, also, Clark & Mar-
shall on Crimes [2d Ed.] 304.

8. State V. Tucker [Kan.] 84 P. 126.
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intercourse," as used in a statute defining abduction, meaa sexual intercourse out

of wedlock; ' and "concubinage" means living together as husband and wife.'*

An information charging abduction substantially ia the language of the stet-

ute is sufficient.^ The ofEense consisting in the taking for the forbidden purpose, an

information is not bad for duplicity because it names several houses to which the

woman was taken," nor is it too vague because it charges a taking to a designated

house, and "to various other houses,"' and proof that the abducted woman was

taken to other houses than the one named in the information for sexual intercourse,

is admissible as characterizing the taking.^

In states making iie detention of a woman against her consent, with intent

to have sexual intercourse, an offense, it is not necessary to actually touch tlie woman
in detaining her.*

Abbttinq Cbime; Abjde the Event; Abode, see latest topical Index.

ABORTION. •»

At the time of the alleged operation, the defendant must have known or be-

-lieved the prosecutrix to be pregnant,'^'^ and it must have been performed with the

intent and for the purpose of producing a miscarriage.^^

An indictment charging that defendant administered certain drugs and medi-

cines and used certain instruments "calculated to produce a miscarriage," is sufiB-'

cient without naming the drugs or instruments,^^ and such indictment is not double

because it charges in the same count that several different means of procuring a~

miscarriage were employed.^* It must be alleged that an abortion was produced.^^

Where cei-tain drugs were administered, it is not error to submit to the jury the

question whether they were given to produce an abortion, though there is no direct

evidence upon that point.^"

S. Act. No. 134, p. 175, of 1890. Not re-
Btricted to sexual intercourse made unlaw-
ful by statute, as rape, Incest, etc. State v.
Savant [La.] 38 So. 974.

4. The time during which the relation
continues is immaterial. State v. Tucker
fKan.] 84 P. 126.

5. State V. Tuclcer [Kan.] 84 P. 126. An
information which alleges that defendant,
at a time and place specified, did unla"w-
tuUy take prosecutrix, a female under the
age of 18, from her father, without his con-
Bent for the purpose of concubinage, is suf-
ficient under Rev. St; 1899, § 1842. State v.

Jones, 19 Mo. 653, 90 S. W. 465.

«, State V. Savant [La.] 38 So. 974.

7. The latter may be disregarded as sur-
plusage. State V. Savant [La.] 38 So. 974.

8. State V. Savant [La.] 38 So. 974.'

9. Ky. St. 190J, § 1158. Evidence that
defendant rode in front of the prosecuting
witness, both being on horse-back, and
ero"W(ied her off the road, is sufficient deten-
tion to warrant a conviction. Jones v. Com-
monwealth [Ky.] 89 S. W. 174.

10. See 5 C. L. 9. See, also, Clark & Mar-
Bhall on Crimes [2d ed.] 413.

11. In the absence of proof of such
knowledge or belief, a conviction is im-
proper. Commonwealth v. Nailor, 29 Pa.
•Super. Ct. 271.

13. Commonwealth v. Nailor, 29 Pa.
Super. Ct. 271.

13. Especially where the indictment sub-

sequently recites that they were unknown
to the grand jury. Reum v. State [Tex. Cr.
App.] 90 S. "W. 1109.

14. As by administering drugs and ap-
plying violence. Reum v. State [Tex. Cr.
App.] 90 S. W. 1109.

15. An indictment charging the use of
certain means calculated to produce a mis-
carriage, which did "then and there cause
an abortion," is sufficient. Reum v. State
[Tex. Cr. App.] 90 S. W. 1109.

16. Especially where they were given in
connection with the application of an in-
strument kno'wn to have been employed for
that purpose. Reum v. State [Tex. Cr. App.]
90 S. W. 1109.
NOTE. CorroboTatlon of woman: It is

generally held that the woman on whom the
abortion is performed is, though voluntarily
consenting thereto, the victim of the crime,
and not an accomplice therein, and hence
that her testimony need uot be corrobor-
ated. Smith V. State, 99 Iowa, 26, 61 Am.
St. Rep. 219; Peoples v. Commonwealth, 87
Ky. 487; Commonwealth v. Boynton, 116
Mass. 343; Commonwealth v. Follansbee, 155
Mass. 274; State v. Owens, 22 Minn. 238;
State V. Hyer, 39 N. J. Law, 598; People v.

Vedder, 98 N. T. 630; Miller v. State, 37 Tex.
Cr. App. 575; Hunter v. State, 38 Tex. Cr.

App 61. To the contrary is People v. Jos-
selyn, 39 Cal. 393, and see State v. McCoy,
62 Ohio St. 157.^From Stone v. Sta.te [Ga.]
98 Am. St. Rep. 179.
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ABSENTBB3S."

As an attribute of government each state has power to provide for the ad-

ministration of estates within its jurisdiction of persons presumed from continued

absence to be dead ;
^* but such presumption of death must be reasonable/" the ad-

ministration must be upon due notice to the absentee/" and provision must be made
for the protection of the property rights of such person should he return/^ or there

will not be due process of law as provided by the fourteenth amendment of the con-

stitution of the United States. Where property is sold under an absentee's act,

actions to recover such property for defects in the sale must in Indiana be brought

within five years from the date of sale.^^

ABSTRACTS OF TITLE."

Abstracts of title are secondary evidence and are not admissible to show chain

of title without the laying of a proper foundation, by proof of inability to produce

original deeds.**

Abuse op Pbocess; Abutting Owitoes; Acceptance, see latest topical Index.

ACCESSION AJID CONFUSION OF PROPERTT."

The mere commingling of goods by an owner with those of another does not

destroy the owner's property rights uidess the identity of the goods be thereby lost

or unless such commingling was done with a fraudulent intent and purpose,^^ but

he who commingles his goods with those of another has the burden of identifying

his own.^'

Meieorites or aerolites are regarded as realty belonging to the owner of the

land on which they are found, whether buried in the earth or not, in the absence

of proof of severance.*'

17. See S C. L. 10.

18. Cunnius v. Reading School DIst., 198

U. S. 458, 49 Law. Ed. 1125; Barton v. Kim-
merley [Ind.l 76 N. B. 260.

19. A presumption based upon seven

years of continued absence Is reasonable.

Cunnius v. Reading School District, 198 XJ.

S. 458, 49 Daw. Ed. 1125.

20. A published notice for four succes-

sive weeks of the intended administration,

followed by a notice for two successive

weeks allowing a period of twelve weeks
within which to rebut the presumption of

death is sufficient. Cunnius v. Reading

School Dist., 198 U. S. 458, 49 Law. Bd. 1125;

Selden's Bx'r v. Kennedy [Va.] 52 S. B. 635.

31. A statute authorizing the revocation

of the administration at any time upon

proof that the absentee is In fact living, a

return of the property by the distributees,

and providing a bond for such return, is a

sufficient safeguard of the property rights

of the absentee. Cunnius v. Reading School

Dist, 198 U. S. 458, 49 Law. Ed. 1125.

Note: This requirement would seem to be

fatal to most of the statutes on this sub-

ject Neither that upheld in Selden's Bx'r

V. Kennedy [Va.] 52 S. E. 635, nor that

sustained in Romy v. State,- 32 Ind. 146,

«7 N. B. 998 (see 3 ch. 13) contain such a

provision. The statutes of many other
states fail not only in this respect but in not,
providing for a special hearing and notice to
the absentee.

22. Burns' Ann. St. 1901, § 294. Barton v.

Kimmerley tind.] 76 N. B. 250.

23. See 5 C. L. 11. Duty of vendor to
furnish abstract, see Vendors and Purchas-
ers, 6 C. L. 1781. Registration under Torrens
System, see Notice and Record of Title, 6 C. L.

814.
24. Glos V. Holberg [111.] 77 N. B. SO.

25. See 5 C. L. 12. See, also. Fixtures, 5

C. L. 1431; Riparian Owners, 6 C. L. 1313 (Ac-
cretion,).

26. Instructions that plaintiff could not
recover against a sheriff for attaching goods
unless they were all his own, or if plaintiff

knowingly intermingled goods of another
with his own, properly refused. McClendon
V. McKissack [Ala.] 38 So. 1020.

27. Kelly-Goodfellow Shoe Co. v. Sally,

114 Mo. App. 222, 89 S. "W. 889. And see note
Stone v. Marshall Oil Co. [Pa.] 101 Am. St.

Rep. 913.

28. Mere tradition that the Indians rev-

erenced an irregularly shaped mass of iron

found upon the surface of the earth, washed
their faces in it, and treated it as a magic
or medicine rock, and that it contained pot-
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Right to recover the value of improvements made on lands of another.-"—Stat-

utes authorizing a recovery for improvements are not retroactive,^" and the burden

is on the party claiming the compensation to show the dates when the several irn-

provements were made.^^ A trespasser who, prior to the commencement of con-

demnation proceedings, makes permanent improvements upon land, is liable to the

owner thereof, in subsequent proceedings, for the value of the land so improved.^^

Accessories; Accident; Accommodation Papee; Accomplices, see latest topical index.

ACCORD AND SATISFACTION.

§ 1. The Accord (10).
A. In general (10).
B. The Consideration (14).

C. Fraud, Mistake, and Duress (15).

§ 2. Sntl.sfactlon or Discharge (17).

§ 3. Pleadiugrs, Issues, and Proof (17).

This topic does not include cases of composition with ereditors,^^ novation,'* or

of releases,'' except in sa far as such transactions are also accords,'^ nor the gen-

eral law of payment and tender.'^

§ 1. The accord. A, In general. ^^—An accord and satisfaction is an executed

agreement '° substituted between the parties in satisfaction of a former agreement,*"

or made in adjustment of a former difficulty or dispute.*^ It is binding on all the

parties ** and constitutes a valid affirmative defense *' to an action on the original

obligation. Like every contract, an accord depends on the meeting of the minds
of the parties ** and is no broader than their mutual intent,*'^ but the policy of the

holes believed to be made by the Indians,
was insufficient to show that they had sev-
ered the meteorite from the realty and
thereafter abandoned it so as to entitle de-
fendant to hold it as the next finder. Ore-
g-on Iron Co. v. Hughes [Or.] 81 P. 572, cit-

ing Goddard v. Winchell, 86 Iowa, 71, 17 L.

R. A. 788.

29. See 5 C. L. 12. See, also. Ejectment,
6 C. L,. 1064.

30. Laws 1903, p. 262, c. 137. Barton v.

"Wickizer [Wash.] 83 P. 312; Monk v. Duell
[Wash.] 83 P. 313.

31. Monk V. Duell [Wash.] 83 P. 313.

32. A municipality having wrongfully
erected waterworks upon the land of an-
other before the commencement of condem-
nation proceedings, the oTvner of the land
was entitled in subsequent proceedings to
be a'warded the value of the land as in-
creased by the structures wrongfully erected
but not the cost of the structures or their
value to the municipality. Village of St.

Johnsville v. Smith [N. T.] 77 N. B. 617.

33. See Composition with Creditors, 5 C.

L. 608.
34. See Novation, 6 C. L. 826.

35. See Releases, 6 C. L. 1286.
36. See 1 C. L. 8, n. 43.

37. See Payment and Tender, '6 C. L. 937.

38. See 5 C. L. 14.

38. Bankers' Union of the World v. Fava-
lora [Neb.] 102 N. W. 1013; Kinney v. Broth-
erhood of American Yeomen [N. D.] 106 N.
W. 44; Burr's Damascus Tool Works v.

'Peninsular Tool Mfg. Co. [Mich.] 12 Det.
Leg. N. 754, 105 N. W. 858; Manley v. Ver-
mont Mut. Fire Ins. Co. [Vt.] 62 A. 1020.

40. The surrender and cancellation of a
note and mortgage in consideration of a
new agreement, under which defendant

agreed to pay a smaller amount of money
and assumed an uncertain obligation of sup-
porting his father until the latter's death,
constitutes an accord and satisfaction. Mc-
Giverin v. Keefe [Iowa] 106 N. W. 369.

Di^:tlng:ui8hed from an account stated
which is an agreement fixing amount due
on former transactions between the parties
thereto and promising payment. Banker's
Union of the World v. Favalora [Neb.] 102
N. W. 1013.

41. Canton Union Coal Co. v. Parlln &
Orendorft Co., 117 111. App. 622.

42. Where one defendant agreed to the
settlement of a suit by which she was to
have possession of the land for life paying
taxes, insurance and making repairs, she
cannot terminate this agreement by con-
senting to a partition. O'Shaughnessy v.
O'Shaughnessy, 97 N. Y. S. 1126. Where by
a tri-party agreement defendant indorsed
notes given by a third party to plaintiff in
compromise of their claim, under which
compromise the plaintiff was entitled to col-
lect of the third party the entire original
claim in case of default on any of the notes,
tlie defendant was nevertheless liable as an
indorser. Gallice v. Crilly, 143 F. 178.

43. Johnson v. Berdo [Iowa] 106 N. W.
609.

44. Where defendant agreed with de-
ceased to surrender one-third of a crop for
two successive years in discharge of a note,
being an accord, a later agreement between
the defendant and a third person to apply
one-third of the crop on the note. It being
insisted by defendant that this contract
should not supersede the former, would jiot
constitute a merger of the two so as to give
plaintiff a cause of action on the note for
the balance not paid by the two one-third
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]aw being to end disputes the accord will be given a liberal interpretation,"^ and if

settlement is general, it will be presumed that all matters of difference between the

parties are included.*^ A mere executory accord, unless it operates as a novation **

shares of the crop. Walsh v. Lunney [Neb.]
106 N. W. 447. An oral agreement whereby
a seller agrees to receive a sum in gross on
account and receive the remainder in instal-
ments superseding an original agreement as
to time and manner of payment, does not
extinguish the original book-account debt
so as to prevent suit thereon, nor is it par-
allel to an accord and satisfaction. Weiss
V. Marks, 23 Pa. Super, fit. 602. A debtor
sent a check to his creditor for the amount
owing him, lesfi the amount claimed as a
set-off by debtor for breach of contract by
creditor, without notifying tiie latter that
such check was intended as a settlement In

full, or that its acceptance would be consid-
ered a satisfaction of all demands—not an
accord and satisfaction. West Point Cotton
Mills v. Blythe, 29 Pa. Super. Ct. 642. In-
tention a question for jury. Mayo v. Leigh-
ton [Me.] 63 A. 298. "Where a mining expert
and a capitalist entered into a contract
whereby whatever property was purchased
should be owned jointly, the capitalist's

share to be two-thirds, in consequence of
which the capitalist purchased a 1-4 Inter-
est in a mine on the recommendation of the
expert, and a short time thereafter the pur-
chasers jointly gave the expert $1,000 in

recognition of his services, and stated in a
letter that although he admitted having no
claim against the co-owners of the mine
they nevertheless intended to reward him
liberally In the future, if the mine war-
ranted it, this was not a settlement in lieu

of the expert's one-third interest in the cap-
italist's one-fourth ownership of the prop-
erty under their contract. Rutan v. Huck
[Utah] 83 P. 833. Where a son for many
years both before and after majority gave
large sums of money to his mother to hold
for him In trust and on request she gives

him $16,000 before his marriage without any
agreement as to the balance of the fund in

her hands, the exact amount of which the

son had no means of knowing, this does not
amount to an accord and satisfaction, pre-

venting his recovery of the balance from his

father on his mother's death. Jacobs v. Ja-
cobs [Iowa] 104 N. W. 489. Question of set-

tlement is for jury on conflicting evidence.

Pagan v. Port Pitt Gas Co., 27 Pa. Super. Ct.

75.

45. The settlement of a suit brought on
a contract for the balance due for fruit de-

livered is not a bar to suit subsequently
brought on same contract for fruit subse-

quently offered and refused. Willson v.

Gregory [Cal. App.] 84 P. S56. An agree-

ment to trade certain deeds and notes for

other notes and a mortgage is not an accord

and satisfaction of damages for breach of a

contract, unless so intended. Mayo v. Leigh-
ton [Me.] 63 A. 298. The compromise by an
administrator of a suit brought by creditors

of decedent against a certain defendant, for

fraudulent transfers of land, does not bar a

suit by heirs of decedent against the same
defendant to set aside other fraudulent
transactions had between decedent and de-

fendant. Marsh v. Marsh [Vt] 63 A. 159.

The settlement of a suit for damages for
wrongful detention of property stipulated
that it did not cover damages plaintiff might
have against defendant's grantee for the
same cause, and was not a bar to an action
against such grantee for damages for
wrongful detention. Meriwether v. Howe
[Kan.] 82 P. 723. Payment of a contractor
and acceptance by city of his work is not
an accord and satisfaction such as to pre-
vent city from recovering against contractor
and his surety for damages city was com-
pelled to pay subsequently, through negli-
gence of contractor in leaving an excavation
in the street unguarded, unless such pay-
ment and acceptance was made in contem-
plation of the liability for damages or its

purpose actually was to settle all their dif-

ferences. City of Spokane v. Costello
[Wash.] 84 P. 652.

46. Haydon v. St. Louis, etc., R. Co. [Mo.
App.] 93 S. W. 833. A contract of settle-
ment will be upheld whenever possible.
Billau V. Kern [Iowa] 107 N. W. 307. An
agreement voluntarily entered into in set-
tlement and as a compromise of a dispute,
will be enforced. Dickey v. Jackson [Or.]
84 P. 701.

47. Johnson v. Berdo [Iowa] 106 N. W.
609. Demand by plaintiff's attorney of her
personal property and the turning over to
him of a part of it did not constitute a set-
tlement of all controversies between the
parties so as to bar plaintiff's recovery for
services or any property of her's retained
because it could not be conveniently taken
away. McMorrow v. Dowell [Mo. App.] 90
S. W. 728. A settlement, whereby plaintiff
was to receive $180,000 net and 10 per cent
of the proceeds of an estate at the time of
distribution over $1,200,000, entitled her to
her 10 per cent of the excess, regardless of
whether it came from the principal or the
income, since both must be accounted for.

Chauvet v. Ives, 104 App. Div. 303, 93 N. Y.
S. 744. Wliere settlement was made by a
city with a wife for injuries to her from de-
fective sidCTvalk, whereby items "w^ere paid
which the plaintiff, her husband, was enti-
tled to collect and he accepted the same and
expressed himself ,as completely satisfied

with the settlement, he cannot later bring
action for loss of wife's services, although
he was not present at the settlement and did
not authorize signing of release. Savory v.

North Bast Borough, 26 Pa. Super. Ct. 1.

48. However, in New York a specific and
final agreement to pay a sum less than an
immatured and contingent but specific obli-

gation, though oral and unexecuted, is en-
forceable as a novation, although not as an
accord. Defendant agreed to pay plaintiff

$8,600 on completion of a certain roof. Be-
fore roof was completed the plaintiff agreed
to receive presently $2,500; now he sues for

$8,600; defendant sets up the agreement to

accept $2,500, and defense is held valid.

Bandman v. Finn [N. Y.] 78 N. E. 175. And
see Manley v. Vermont Mut. Fire Ins. Co.

[Vt.] 62 A. 1020.
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or a liquidation of an unliquidated indebtedness/' is of no avail without perform-

ance by satisfaction ^^ in full/^ and acceptance is in complete settlement/^ and

49. The rule that an executory agreement
for accord, until performed, does not consti-.

tute a defense, which always obtains in the
case of a conceded debt, does not apply to

an agreement or compromise of a disputed
claim. Bandman v. Finn [N. T.] 78 N. E.
175.

50. Mayo v. Leighton [Me.] 63 A. 298;
Kinney v. Brotherhood of American Teomen
[N. D.] 106 N. W. 44; Burr's Damascus Tool
Works V. Peninsular Tool Mfg. Co. [Mich.]
12 Det. Leg. N. 754, 105 N. "W. 858; Manley
V. Vermont Mat. Fire Ins. Co. [Vt.] 62 A.
1020. An accord to be enforceable must be
In full satisfaction and executed. Bankers'
Union of the World v. Favalora [Neb.] 102
N. W. 1013. An agreement between insured
and company adjuster as to amount of loss
which company allows and promises to send
check for, which check is never received is

an accord unexecuted. Manley v. Vermont
Mut. Fire Ins. Co. [Vt.] 62 A. 1020.

Note: Accord and satisfaction is an
agreement whereby the right of action aris-
ing from breach of contract is discharged.
Such an agreement, resting in parol, must
be supported by a sufficient consideration,
and, moreover, the consideratio"n must, as a
rule, be executed in favor of the party en-
titled to sue; otherwise, it is an accord
without satisfaction, and does not ordinarily
discharge the right of action. Bayley v.

Homan, 3 Bing. N. C. 915, 920; McManus v.

Bark, L. R. 5 Bxch. 65; Lynn v. Bruce, 2 H.
Bl. 317; Langdell, Cas. Cont. 399; Case v.

Barber, T. Raym. 450; Allen v. Harris, 1 Ld.
Raym. 122; Hemmingway v. Stansdell, 106
U. S. 399, 27 Law Ed. 245; Simmons v. Ham-
ilton, 56 Cal. 493; Troutman v. Lucas, 63 Ga.
466; Ogilvie v. Hallam, 58 Iowa, 714; John-
son's Adm'r v. Hunt, 81 Ky. 321; Browning
V. Crouse, 43 Mich. 489; Lankton v. Stewart,
27 Minn. 346; Nassoiy v. Tomlinson, 148 N.
T. 326, 51 Am. St. Rep. 695; Kromer v. Heim,
75 N. T. 574, 31 Am. Rep. 491, Huftcut & W.
Am. Cas. Cont. 627; Mitchell v. Hawley, 4

[N. T.] 414, 47 Am. Dec. 260; Frost v. John-
son, 8 Ohio, 393; Hosier v. Hursh, 151 Pa.
415; Pettis v. Ray, 12 R. I. 344; Schlitz v.

Meyer, 61 Wis. 418. See Steeds v. Steeds, 22

Q. B. Div. 537; Foakes v. Beer, 9 App. Cas.
605; Blake's Case, 6 Coke, 43b; James v.

Isaacs, 12 C. B. 791; Alden v. Thurber, 149
Mass. 271, Huffcut & W. Am. Cas. Cont. 630;
Savage v. Blanchard, 148 Mass. 348. While
this is the general rule, yet an agreement to
accept an independent executory contract in
satisfaction of a right of action is a. suffi-

cient discharge. In other words, an accord
with mutual provisions to perform is good.
This is not inconsistent with the principle
that an accord, to bar an action, must be
executed. The mutual promises are re-
garded as an execution of the accord.
Whitsett v. Clayton, 5 Colo. 476; Schweider
V. Lang, 29 Minn. 254, 43 Am. Rep. 202;
Jones V. Perkins, 29 Miss. 139, 64 Am. Dec.
136; Heirn v. Carron, 11 Smedes & M. [Miss.]
361, 49 Am. Dec. 65; Nassoiy v. Tomlinson,
148 N. T. 326, 51 Am. St. Rep. 695; Morehouse
V. Second Nat. Bank of Oswego, 98 N. T.
503: Davis. V. Spencer, 24 N. Y. 386-391; Bil-
lings V. Vanderbeck, 23 Barb. [N. X.] 546;

Christie v. Craige, 20 Pa. 430; Bradshaw v.

Davis, 12 Tex. 336; Babcock v. Hawkins, 23
Vt. 561. The satisfaction may consist in the
acquisition of a new right against the
debtor, as where the creditor accepts a ne-
gotable instrument from the debtor in pay-
ment of an open account. Varney v. Con-
ery, 77 Me. 527; Guild v. Butler, 127 Mass.
386; Mason v. Campbell, 27 Minn. 54; Ben-
nett V. Hill, 14 R. I. 322; Babcock v. Hawk-
ins, 23 Vt. 561. If a check sent by a debtor
purports to be in full payment of a liqui-
dated demand, and the creditor accepts and
collects it, he Is precluded from afterwards
asserting that a balance remains unpaid
(Bidder v. Bridges, 37 Ch. Div. 406; Ander-
son V. Standard Granite Co., 92 Me. 429, 69
Am. St. Rep. 522; Nassoiy v. Tomlinson, 148
N. T. 326, 51 Am. St. Rep. 695. Contra.
Meyer v. Green, 21 Ind. App. 139, 69 Am.
St. Rep. 344; Curran v. Rummell. 118 Mass.
482. And see Day v. McLea, 22 Q. B. Div.
610), or, of new rights against the debtor
and third persons, as in the case of a com-
position with creditors (Goddard v. O'Brien,
9 Q. B. Div. 40; Good v. Cheesman, 2 Barn.
& Ad. 328; Evans v. Powis, 1 Exch. 601.

See, however, In re Hatton, 7 Ch. App. 723),
or of something different in kind from that
which the debtor was already bound by the
original contract to perform (McCreery v.

Day, 119 N. T. 1, 16 Am. St. Rep. 793, Huff-
cut & W. Am. Cas. Cont. 524; Dreifus v.

Columbian Exposition Salvage Co., 194 Pa.
475, 75 Am. St. Rep. 704. See Gordon v.

Moore, 44 Ark. 349, 51 Am. Rep. 606). The
injured party must not only have obtained
what he bargained for in lieu of his right of
action, but also have accepted it in satis-
faction of his claim; otherwise, there is no
discharge. Anson, Cont. [4th Ed.] 315;
Preston v. Grant, 34 Vt. 201.—From Hammon
en Contracts, p. 943.

51. On part payment of an accord, the
plaintiff may retain the money as partial
payment of original claim and sue for bal-
ance, disregarding the accord, or return the
amount paid and sue for entire original
claim. Kinney V. Brotherhood of American
Teomen [N. D.] 106 N. W. 44. Complete
execution or performance necessary. Mayo
V. Leighton [Me.] 63 A. 298. "Where offers
of settlement on insurance policies were
merely tentative and part payment by one
of three companies was returned, there was
no legal accord and satisfaction. Lake Su-
perior Produce & Cold Storage Co. v. Con-
cordia Fire Ins. Co. |Minn.] 104 N. W. 560.
Retention of drafts sent by two companies
under a tentative settlement between plain-
tiff and three insurance companies, in the
hope that the third would also pay, does not
amount to a payment, where drafts were
not cashed and were turned Into court on
beginning of suit. Id.

5a. Byrnes v. Byrnes, 92 Minn. 73, 99 N.
W. 426. In order to support a plea of ac-
cord and satisfaction, payment must be re-
ceived as well as tendered. Mayo v. Leigh-
ton [Me.] 63 A. 298. The statement that ap-
pellant might pay wliat he pleased and they
would scrap for the remainder, and the ac-
ceptance by appellee of a check for ?194.46



7 Cur. Law. ACCOED AND SATISFACTION § lA. 13

until such performance is subject to revocation." An accord and satisfaction ordi-

narily results from the retention of a sum tendered in full settlement." Payment
of a part of a liquidated debt is generally no satisfaction of the whole/'* and cer-

tainly payment of a part of a debt never discharges the whole without an agreement
to release the remainder, and an acceptance of the payment as an accord and sat-

isfaction.^^ But where a sum is tendered as in fidl, payee cannot, by notice that he
does not accept the condition, evade or modify it, so as to enable him to retain check
without being bound by the condition," and failure to return the payment is not

at the end of an angry dispute in which ap-
pellee claimed $2,600 was not an accord and
satisfaction in the absence of any memo-
randum, receipt, or other evidence that the
payment was in full. Lilly v. Lilly, Bo-
gardus & Co., 39 Wash. 337, 81 P. 852.
Where a purchaser of coal refused to accept
any further shipments because not of the
quality which the contract called for and on
request sent a check "in full satisfaction of
account to date," the items for shipments
rejected being stricken out in the account,
accord and satisfaction for entire contract
was not established so as to preclude re-
covery of damages for breach of contract.
Ginn v. Clark Coal Co. [Mich.] 12 Det. Leg.
N. 10-12, 106 N. W. 867. Neither offer to per-
form nor tender is sufficient. Mayo v.

Leighton [Me.] 63 A. 298.

53. An accord, until executed by satisfac-
tion, may be revoked at the will of either
party without assigning any reason or
cause. Kinney v. Brotherhood of American
Teomen [N. D.] 106 N. W. 44.

54. Payment and acceptance of a sum
less than claimed, as In full of an unliqul
dated claim. Hand Lumber Co. v. Hall
[Ala.] 41 So. 78. The acceptance of a state-
ment and check in settlement of a disputed
claim w^ould in law^ be an accord and satis-
faction. Beaver v. Porter [Iowa] 105 N. W.
346. - An offer of certain sums to settle a
disputed claim, on condition that it operate
as a settlement In full, and its acceptance,
is an acocrd and satisfaction. Canton Union
Coal Co. V. Parlin & Orendorff Co,, 117 111.

App. 622. Acceptance and retention of a
lump sum in settlement of an itemized ac-
count greater in amount than the sum re-
ceived is an accord and satisfaction, as
where an officer brought an itemized account
for $152 to county, was allowed In gross
$100, -which he accepted and retained, but
later brought action for allowance of bill by
items. Hunt v. Franklin County Com'rs
[Me.] 62 A. 213. Where amount due was in
dispute, defendant might stipulate on his

check that it w^as sent for "payment In full."

St. Regis Paper Co. v. Tonawanda Board &
Paper Co., 107 App. Div. 90, 94 N. T. S.

946. Amount due being in dispute, the offer

of an amount in settlement, its acceptance
and the signing of a receipt In full therefor,

is a valid compromise. Earle v. Berry [R.

I.] 61 A. 671. Acceptance of check given
for settlement of acountt in full, and reten-
tion of proceeds ordinarily amounts to an
accord and satisfaction. George W. Linn
Co. V. Harris, 118 111. App. 5. A check was
sent an attorney for services "in full of all

accounts" which he refused to accept, later

a check was sent him, accompanied by a
voucher which stated that cheek was in full

of all services, and the check recited that it

covered the accompanying voucher. The at-
torney accepted and cashed check, but re-
fused to sign and return voucher and
brought this action for the balance of his
claim. Held that acceptance and retaining
of check constituted accord and satisfaction,
as his claim was unliquidated. Hand Lum-
ber Co. V. Hall [Ala.] 41 So. 78. Where a
check is marked as payment in full of rent,
though less than contractual amount, the
reductions being on consideration of certain
repairs by lessee, and the lessor retains the
checks but insists that payment is on ac-
count only and that the reduction was
granted only temporarily during the sum-
mer months, it will be an accord and satis-
faction. Snow V. Griesheimer [111.] 77 N.
E. 110.

55. Byrnes v. Byrnes, 92 Minn. 73, 99 N.
W. 426. A debtor held not relieved from
paying one note by the payment of others.
Slewing v. Tacke, 112 Mo. App. 414, 86 S. W.
1103. Where an administratrix! because of a
dispute as to date of birth of decedent which
would vary liability of insurance company
compromised claim on policy for $400
whereas $1,000 was actually due thereunder,
the subsequent administrator d. b. n. could
recover balance due under the policy. Pru-
dential Ins. Co. V. Cottingham [Md.] 63 A.
359.

56. Byrnes v. Byrnes, 92 Minn. 73, 99 N.
W. 426.

57. George W. Linn Co. v. Harris, 118 111.

App. 5. Using a check and depleting tlie de-
fendant's acount "With the drawee for the
amount, constitutes an acceptance of the
check and the conditions on which it was
given. St. Regis Paper Co. v. Tonawanda
Board & Paper Co., 107 App. Div. 90, 94 N.
T. S. 946. Where debtor offers a check for
payment in full, and payee accepts and re-
tains it on account but refuses to accept
condition, such condition is nevertheless
binding and it is not the duty of the debtor
to ask for a return of the check. Canton
Union Ctoal Co. v. Parlin & Orendorff, 117
111. App. 622. An acceptance of a check of-
fered as payment in full of a disputed claim
amounts to a settlement though creditor
protests that it is not payment in full and
that he does not accept it as such. Snow v.

Griesheimer [111.] 77 N. E. 110. If he wishes
to refuse condition, he must return check or
proceeds. George W. Linn Co. v. Harris,
118 111. App. 5. Check must be rejected or
accepted with condition imposed. St. Regis
Paper Co. v. Tonawanda Board & Paper Co.,
107 App. Div. 90, 94 N. T. S. 946. In a dis-
puted account a check offered by the debtor
for settlement in full must be accepted by
creditor on conditions offered, or rejected,
altogether. Snow v. Griesheimer [111.] 77

N. E. 110. Receipt of part payment of dis-
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excused by inability of payee to read and thus to ascertain that check is "in full

settlement of account," °^ for it is the duty of every person to ascertain whether or

not a check is sent on account or in full settlement.'^'' In the Federal courts *° and

in New York/^ however, the rule is otherwise. The breach of one of the condi-

tions "^ of a settlement is not ground for setting it aside, there being an adequate

remedy at law,"^ and where a settlement provides that failure of strict compliance

therewith will 3'evive original causes of action, such strict compliance may be waived."'

A husband must adopt a settlement made by a wife on behalf of herself and him,

in toto ; or promptly repudiate it so far as it was under his control ; "' he cannot

accept the beneficial part and reject the remainder.''^ An offer of a certain sum
in full satisfaction of claims of plaintifE in an answer which denies all liability

of defendant may be withdrawn when plaintiif refuses to accept said sum either at

time answer is set up or when case is decided against her.*''

(§1) B. The consideration.^^—A consideration is any benefit to the promisor,

or any loss, trouble, or inconvenience to or charge upon the person to whom the

puted claim. Powers v. Harris [Tex. Civ.
App.] 94 S. W. 136.

58, 59. George W. Linn Co. v. Harris, IIS
in. App. 5.

60. Federal Printing Co. v. Garrick Press,
99 N. T. S. S09. Cashing- of clieck and use of
money received under a release does not, as
a matter of law, ratify it. Rockwell v.

Capital Traction Co., 25 App. D. C. 98. In
the Federal courts acceptance and retention
of a check offered as payment in full, .but

accepted only on account is not an accord
and satisfaction. Federal Printing Co. v.

Garrick Press, 99 N. X. S. 809.

61. The beneficiary under a $1,000 benefit
certificate accepted a draft for $7 96.64 and
signed a receipt therefor which recited, "in
full under this certificate," to which she
added "but I accept the above amount under
protest,"—not an accord and satisfaction.
Mitterwallner v. Supreme Lodge, Knights
and Ladies of the Golden Star, 109 App. Div.
165, 95 N. T. S. 1090.

62. Agreement to use switch track for
movement of cars only and not for storing
them. Haydon v. St. Louis, etc., R. Co. [Mo.
App.] 93 S. W. 833.

63. Haydon v. St. Louis, etc., R. Co. [Mo.
App.] 93 S. W. 833.

64. Browere v. Carpenter, 99 N. T. S. 531.

Plaintiff and defendant settled suits on
notes, by execution of new notes and pay-
ment of costs by defendant, providing that
default of defendant on said notes revived
the actions. Defendant asked plaintiff

whether he might obtain consent of^indorsee
of one of the notes to an extension and
plaintiff raised no objections "whereupon de-
fendant did procure an extension of one of
the notes from the indorsee. Plaintiff there-
upon revived former actions and entered de-
fault judgments which "was error. Browere
V. Carpenter, 99 N. T. S. 531.

65. He must tender back such money re-
ceived by her as properly is meant as a com-
pensation to him for loss of services, ex-
penses incurred, etc. Savory v. North East
Borough, 26 Pa. Super. Ct. 1.

66. Savory v. North East Borough, 26 Pa.
Super. Ct. 1.

67. Plaintiff sued for services as teacher,
and board of certain pupils. Defendant al-
leges having made his contract with her fa-

ther and none with her. Coltrane v. Pea-
cock [Tex. Civ. App.] 91 S. W. 841.

68. See 5 C. L. 18.

Wote: "There must," says Sir William
Anson (Anson, Cont. [8th Ed.] 87), "be
something different to that which the re-
cipient is entitled to demand, in the thing
done or given, in order to support his prom-
ise. The difference must be real, but the
fact that it is slight will not destroy its
efficacy in constituting a consideration, for,
if the courts were to say that the thing
done in return for a promise was not suiK-
ciently unlike that to which the promisor
was already bound, they would in fact be
determining the adequacy of the considera-
tion," which, as we shall see, they do not do.
Thus, the giving of a negotiable instrument
for a money debt (Bidder v. Bridges, 37 Ch.
Div. 406; Sibree v, Tripp, 15 Mees. & 'W. 23;
Varney v. Conery, 77 Me. 627; Jaffray V; Da-
vis, 124 N. T. 164. Huffcut & "W. Am. Cas.
Cont. 187; Kidder v. Kidder, 33 Pa. 268, Huff-
cut & W. Am. Cas. Cont. 625; Reid v. Hib-
bard, 6 Wis. 175. The acceptance of a note
for the amount of a debt is not a payment
of it, however, unless the parties so agree.
Johnston v. Barrills, 27 Or. 251, 50 Am. St.

Rep. 717. See section 430, infra), or any-
thing else to which the creditor Is not al-
ready entitled, provided it is of some value,
however slight, in the eye of the law (-God-
dard v. O'Brien, 9 Q. B. Div. 37; Hill v.
Bull, 43 Conn. 455; Bender v. Been, 78 Iowa,
283, Huffcut & W. Am. Cas. Cont. 87; Dun-
ham V. Peterson, 5 N. D. 414, 57 Am. St.

Rep. 556; Collyer v. Moulton, 9 R. I. 90,
Huffcut & W. Am. Cas. Cont. 522), or pay-
ment before maturity, or in a different man-
ner or at a different place from that agreed
upon (Brownlee v. Lowe, 117 Ind. 420; Ar-
nold V. Park, 8 Bush. [Ky.] 3; Penwick v.

Phillips, 3 Mete. [Ky.] 87; Bowker v. Child?,
3 Allen [Mass.] 434; Brooks v. White, 2

Mete. [Mass.] 283; Schweider v. Lang, 29
Minn. 254; Jones v. Perkins, 29 Miss. 139;
McKenzie v. Culbreth, 66 N. C. 534; Harper
V. Graham, 20 Ohio, 106. However, an
agreement that the creditor shall suspend a
debt already due in money, and accept pay-
ment in future services of the debtor, is

without consideration, and may be renounce!
at any time before complete performance.
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promise is made.'"''' The sufficiency of the consideration for a compromise is not to

be determined by the soundness of the original claim of either party, the very ob-

ject of compromise being, to avoid the risk or trouble of that question/" and especially

is this principle applicable to family arrangements and compromises.'^ Payment

of a part of a debt not yet due,'^ the giving up of an apparently good claim to a

fund/^ a mutual agreement to pay and receive a certain sum in satisfaction of a

doubtful claim/* forbearance to prosecute proceedings for the reversal of a judg-

ment/" payment of settlement with money derived from sale of exempt property/"

surrender of unprobated claims by heirs and devisees/' have all been held a suffi-

cient consideration to support an accord and satisfaction. However, the mere fact

of a dispute as to amount due is not sufficient to support a release,'* nor is there

any consideration if a claimant, knowing his claim is groundless, forces other party

to compromise by threats of suit, and such a compromise will not be enforced.'"

(§1) C. Fraud, mistalce, and duress.^"—The defense of fraud *^ in procuring

an accord and satisfaction and release may be set up at law,'- and is a good ground

for setting it aside. ^" But a settlement will not be set aside as fraudulent because

property received did not turn out to be a good investment even after opportunity

Bates V. Starr, 2 Vt. 536), is a valid dis-
charge of the debt, if it is so agreed, since
the courts will presume that what is thus
accepted by the creditor might be more ben-
eficial to him than the money, or whatever
else the contract may call for (Pinnel's

Case, 5 Coke, 117). So, if the debtor pro-
cures a third person to guaranty a part of
the debt (Singleton v. Thomas, 73 Ala. 205;

"Whitsett V. Clayton, 5 Colo. 476; Little v.

Hobbs, 34 Me. 357; Maddux v. Sevan, 39 Md.
485'; Mason v. Campbell, 27 Minn. 54; Kel-
logg V. Richards, 14 Wend. [N. Y.I 116; Le
Page V. McCrea, 1 V^end. [1^. Y.] 164; Gunn
V. McAden, 37 N. C. 79. Contra, semble. Par-
melee V. Thompson, 45 N. Y. 58), or if he
pays a part of it in a third person's notes,

which are afterwards paid (Brassell v. Wil-
liams, 51 Ala. 349, 352; Brooks v. White, 2

Mete. [Mass.] 283; Frisbie v. Larned, 21

Wend. [N. Y.] 450), or in a third person's
check (Guild v. Butler, 127 Mass. 386), an
agreement that such payment shall satisfy

the debt is based upon a sufficient consid-
eration, and is binding.—From Haramon on
Contracts, p. 668.

69. Ward, Murray & Co. v. Young [Tex.

Civ. App.] 13 Tex. Ct. Rep. 797, 89 S. W.
456.

70,71. Lewallen's Estate, 27 Pa. Super.
Ct. 320.

72. Payment by surety of part of notes,

all of which were not yet due was a sutfi-

cient consideration to support a release by
payee to surety from the liability on bal-

ance. Baldwin v. Daly [Wash.] 83 P. 724.

73. Plaintiff's right to entire insurance
money immaterial, surrender of claim being
sufficient. Gaynor v. Quinn, 212 Pa. 362, 61

A. 944.

74. Gering v. School Dist. No. 28, Cass
County [Neb.] 107 N. W. 250; Beaver v.

Porter [Iowa] 105 N. W. 346. The real con-

sideration for a release is the mutual agree-

ment of the parties to the terms of the com-
promise. Byrnes v. Byrnes, 92 Minn. 73, 99

N. W. 426.

75. Unless the good faith of claimant in

pressing his claim is put In Issue, whether
he Intended to prosecute such proceeding, is

immaterial. Gering v. School Dist. No. 28,

Cass County [Neb.] 107 N. W. 250.
70. Pavment with money derived from

the sale of exempt property by an insolvent
person, sufficient though the claim Is liqui-
dated. Ward, Murray & Co. v. Young [Tex.
Civ. App.] 13 Tex. Ct. Rep. 797, 89 S. W.
456.

77. A promise to will all property to his
children Is sufficiently supported by their
assignment to him of all their right, title

and interest In their mother's property on
her death, though thels interest is doubtful
and unascertained. Lewallen's Estate, 27
Pa. Super. Ct. 320.

78. Byrnes v. Byrnes, 92 Minn. 73, 99 N.
W. 426.

79. Gering v. School Dist. No. 28, Cass
County [Neb.] 107 N. W. 250.

80. See 5 C. L. 20.

81. A release signed by plaintiff unable
to read or write English under representa-
tions that it was merely a receipt for a gra-
tuity given to plaintiff, affected at the time
with great grief for loss of his son through
negrligence of defendant, was fraudulent in
legal effect. Erickson v. Northwest Paper
Co. [Minn.] 104 N. W. 291.

82. Memphis St. R. Co. v. Giardino
[Tenn.] 92 S. W. 855.

83. Gulf, etc., Ry. Co. v. Huyett [Tex.
Civ. App.] 14 Tex, Ct. Rep. 124, 89 S. W.
1118. False statements as to his physical
condition made to the plaintiff by a physi-
cian in the employ of the defendant railwaj
company for the purpose of facilitating a
settlement will vitiate it. Gulf, etc., R. Co.
V. Huyett [Tex. Civ. App.] 14 Tex. Ct. Rep.
124, 89 S. W. 1118. Inducing real estate
agents to accept a small amount in settle-
ment of claims for finding a purchaser of a
piece of real estate bv fraudulent statements
tn tvio efto'-t thnt thev had determined to
withdraw the land from the market, whereas
their real intention as manifested by their
o.^^^ vvti.o lO ciuat: tne deal with the pur-
chaser found, for themselves, entitles the
real estate agents to set aside the settle-

ment as fraudulent. Bowe v. Gage [Wi.s.l

106 N. W. 1074. A settlement between a wife
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for full invesiigation.^* Nor is the fact that the plaintiff signed a release while in

bed suffering pain, sufBcient to sustain defense of fraud to a release.*' Where, how-

ever, the party believed that the signature of her husband deprived her of her rights,

and the defendant's agent did not correct the false impression created by the biis-

band's statements to that effect, she may be relieved from the release.*' A settle-

ment of a claim on an insurance policy will not be set aside as fraudulent, merely

because defendant falsely claimed that policy sued on was obtained by fraud and

deceit and would resist suit thereon, but compromised by payiag one-half of face of

policy.*^ A^ettiement though fraudulent is valid and binding on those committing

the fraud,** subject, however, to their equity to have the amount paid thereon cred-

ited to them in case of recovery on the original contract.** One entering into a

release through fraud must, immediately upon the discovery of the fraud, take

action to disaffirm, the release.*" Although the general rule is that a settlement can-

not be rescinded while its benefits are being retained,*^ an exception thereto exists

where money has been paid under a fraudulent settlement in which case the payee

may retain amount paid and sue for the balance.*^ But the rule varies, some courts

requiring a tender back at time of pleading "' or setting up the fraud,** and reten-

tion of the consideration of the release for two years after discovery of fraud and

refusal to pay it into court until compelled to in order to avoid dismissal would

amount to a ratification of the release.*^ One offering to repay money received

rmder an alleged fraudulent settlement need not tender any interest on the amount

originally received for the time it was retained ;
*° and it is not necessary that the

identical money received, be tendered back.*^ Nor need one attempting to rescind

an alleged fraudulent settlement offer to return such money as was paid for his

hospital expenses, when the same were incurred without his request or even ability

to resist and apparently, without expectation of reward, and were not mentioned

in the written settlement.** In a suit in equity to set aside a contract of compro-

mise, settlement for breach thereof, it is not necessary to offer to return the consid-

eration.** The station agent being the person highest in authority in a certain

county, is the proper person to whom to make tender back of money received under

and husband fraudulent through the false
representations of the latter and his attor-

ney does not bar the wife from enforcing-

a trust tor the remainder of her property in

his possession. Heinrich v. Heinrich [Cal.

App.] 84 P. 326.

84. A settlement made deliberately, with
fullest opportunity for investig-ation and as-
sistance of distinguished counsel, will not be
set aside for fraud except upon clearest
proof. Judson v. Bowser [Ky.] 91 S. W. 727.

85, 86. Rockwell V. Capital Traction Co.,

25 App. D. C. 98.

87. Myers v. Farmers' Life Ass'n [Iowa]
104 N. W. 1147.

88, 89. .Bowe v.' Gage [Wis.] 106 N. W.
1074.

90. Memphis St. E. Co. v. Giardino
[Tenn.] 92 S. W. 855,

91. Caine v. Farmers' & Mechanics' Life
Ass'n, 115 111. App, 307.

92. Caine v. Farmers'- & Mechanics' Life
Ass'n, 115 111. App. 307. The recipient Is un-
der no obligation to tender back the money
received under such fraudulent settlement.
Its application to an actual existing debt
satisfying all the requirements. Bowe v.

Gage [Wis.] 106 N. W. 1074.

93. One seeking to disaffirm a release

from liability for injuries received, on the
ground of fraud, must pay or tender back
the consideration received as a condition
precedent at the time the pleading repudiat-
ing the settlement is set up. Memphis St.
R. Co. V. Giardino [Tenn.] 92 S. W. 855.

94. Where a release is sought to be Im-
peached for fraud, a tender back of the con-
sideration need not be made until the re-
lease shall have been pleaded in bar. Rock-
well V. Capital Traction Co., 25 App. D. C. 98.

95. Memphis St. R. Co. v. Giardino
[Tenn.] 92 S. W. 855.

98. Louisville & N. R. Co. v. Helm [Ky.l
89 S. W. 709.

97. Spending- $50.00 out of $400.00 before
the discovery of the fraud would not amount
to a ratification of a settlement. Louisville
& N. R. Co. V. Helm [Ky.] 89 S. W. 709.

98. Louisvile & N. R. Co. v. Helm [Ky.J
89 S. W. 709.

99. Plaintiffs agreed that they -w-ould
deed land to railroad company for switching
purposes and dismiss suits in consideration
of $600, costs of suits and agreement by the
railroad company not to leave cars standins
on the switch in front of plaintiff's prem-
ises. Last condition broken by company.
Suit to rescind contract. Plaintiff was not
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a settlement, from the railroad company, which is soaight to be avoided on the

ground of fraud.^ Neither one who makes a settlement in order to avoid litiga-

tion, as threatened,^ nor one entering into a compromise to avoid the threatened

withholding of payment of a debt due,^ is acting under duress.

§ 2. Satisfaction or discharge.*—A satisfaction in its legal significance is a

performance of the terms of the accord.^ Hence, the acceptance and use of a check

sent in settlement of an account," payment in full settlement of disputed a,ccounts,

made after negotiations, in the absence of fraud or mistake,' payment of a sum
less than a specified but contingent and unmatured obligation,* constitute a satis-

faction; whereas, failure to comply fully with the terms of the accord,^ or payment

under an accord not based on a sufficient consideration,^" would not. Probably

money accepted from a stranger in full settlement of a claim against the real of-

fenders will estop the party accepting it from obtaining any further sum,^^ but

not where the transaction between the parties contemplated a different result.^-

Release of one of two joint tort-feasors discharges the other,^^ unless intended other-

wise, and this intention may be shown by parol ;
^* but it has been held that if one

of two joint tort-feasors purchases immunity from suit for himself by payment

of a sum of money, the other tort-feasor is entitled to apply that amount pro tanto

on a judgment recovered against hini.^° A reversion of a settlement, put upon the

ground that payment was by a lump sum on a release made by several parties, some

of whom are minors and incapable of making a binding contract, is not sufficient,

as payees under the settlement may make their own division.^" A debtor need not

pay more than amoimt he admits due.^'

§ 3. Pleadings, issues, and proof. ^^—Accord and satisfaction is a special eon-

tract and must be alleged and proven as such.^° It cannot be set up under the gen-

eral issue or plea of not guilty,^" and failure to plead payment as a settlement ex-

eludes its consideration as a defense.^^ Likewise, mistake or fraud in a settlement

obliged to return $600 and costs to maintain
suit. Haydon v. St. Louis & S. F. R. Co.

[Mo. App.] 93 S. W, 833.

1. LouisviUe & N. R. Co. v. Helm [Ky.]

89 S. W. 709.

2. Dickey v. Jackson [Dr.] 84 P. 701.

3. Earle v. Berry [R. I.] 61 A. 671.

4. See 5 C. L. 21.

5. Canton Union Coal Co. v. Parlin &
Orendorffi Co., 117 111. App. 622.

e. St. Regis Paper Co. v. Tonawanda
Board & Paper Co., 107 App. Div,. 90, 94 N.

T. S. 946.

7. Accuracy of such accounts not open to

question later. Consolidated Fruit Jar Co.

V. Wisner, 103 App. Div. 453, 93 N. Y. S.

128; Bandman v. Finn [N. T.] 78 N. E. 175;

Snow V. -Griesheimer [111.] 77 N. B. 110.

8. Bandman v. i?inn [N. Y.] 78 N. E. 175.

9. Insufficiency of amount paid. Kinney
V. Brotherhood of American Yeomen [N, D.]

106 N. W. 44. The retention of an amount
paid on an accord but not sufficient to sat-

isfy it will not estop plaintiff from assert-

ing that there is no executed accord. Id.

10. Amount dne certain, payment of a less

sum. Snow v. Griesheimer [111] 77 N. E.

110. Payment of a sum less than due not

a satisfaction unless additional security

given. Bandman v. Finn [N. Y.] 78 N. B.

175. Mere naked receipt for sum less than

specific amount due not a discharge or sat-

isfaction. Prudential Ins. Co. v. Cotting-

ham [Md.] 63 A. 359.

7 Curr. Law— 2.

11. The conversion of the proceeds of
certain notes by agent did not subject him.
to action by the plaintiff, where the latter
had been satisfied by settlement with the-
principal. Chicago Herald Co. v. Bryani
[Mo.] 92 S. W. 902.

12. El Paso & S. R. Co. v. Darr [Tex. Civ.
App.] 15 Tex. Ct. Rep. 145, 93 S. "W. 166'.

13. Chicago Herald Co. v. Bryan [Mo.] 92
S. W. 902; El Paso & S. R. Co. v. Darr [Tex.
Civ. App.] 15 Tex. Ct. Rep. 145, 93 S. W. 166.

14. El Paso S. R. Co. v. Darr [Tex. Civ.
App.] 15 Tex. Ct. Rep. 145, 93 S. W. 166.

15. Although oral testimony showed the
payment to be a mere gratuity. El Paso &
S. R. Co. V. Darr [Tex. Civ. App.] 15 Tex.
Ct. Rep. 145, 93 S. W. 166.

16. Hoerger v. Citizen's St. R. Co [Ind.
App.] 76 N. E. 328.

17. Snow V. Griesheimer [111.] 77 N. E.
110.

18. See 5 C. L. 21.

19. City of Spokane v. Costello [Wash }
84 P. 652. In a suit on a mortgage for the
balance due after sale of land, a defense of
conversion of the mill, because a $1,200 mill
was sold for $700 is equivalent to a plea of
accord and satisfaction. Aultman & Taylor
Co. V. Meade [Ky.] 89 S. W. 137.

20. Gossett V. Southern R. Co. [Tenn.] 89.

S. W. 737.

21. Rutan v. Huck [Utah] 83 P. 833.
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must be alleged and cannot be shown under a general issue.^^ In an action for in-

juries where defense was a release, the reply, by failing to allege that either party

to the settlement had rescinded it or to give any good ground for rescission, was

bad on demurrer.^^ A departure from the plea of an account stated to a plea of

accord and satisfaction is the substitution of a new ground of defense which wUl be

struck in district court on appeal from county court for failure to plead below.^*

A settlement and stipulation for discontinuance should be introduced before case

is moved for trial and jury impaneled.^' If the validity and fairness of a settle-

ment is challenged by attorneys for plaintiff at the proper time of its introduction,

namely when case is called for trial, the court, by reference or otherwise, should as-

certain the facts forthwith and then make such order as seems advisable.^* Gen-

eral settlement is an affirmative defense with burden of proof on defendant.^' Like-

wise, in impeaching a settlement, burden of proof rests on assailant.^* Where the

facts in evidence as to an alleged accord and satisfaction are Tindisputed and as-

certained, their legal effect is purely a question of law and should not have been

submitted to a jury.^° The issue of fraud in procuring a settlement is a question

for +he jury merely as to whether the facts alleged as fraud were true and not

whether fraud had actually been practiced,^" but the question as to credibility of

witness in establishing fraud as to a release is exclusively for jury.'^ To establish

the defense of an accord and satisfaction,*^ or to show fraud in the procuring of a

settlement, made deliberately,^' the proof must be clear and unequivocal. Oral evi-

dence is admissible to prove accord and satisfaction for a sum less than originally

contracted for in a written lease,^* or as to what was the intention of the parties

to a release.'^ If on a motion to set aside a verdict, the plaintiff introduces affida-

vits to impeach fairness and honesty of a settlement, defendant should be allowed

to introduce counter affidavits.'" Where defense in an action upon a compromise
settlement is that it was procured by threats and intimidation, evidence as to repu-
tation of claimant in the vicinity, whether peaceable or otherwise, is admissible.'^

22. Johnson v. Berdo [Iowa] 106 N. W.
€09.

23. A pleading that an oral agreement
for a release "was incorrectly reduced to
writing presents no ground for rescission,
in the absence of any showing of mental in-
capacity to make release, or other disability,
or incorrect reading of its contents, or a
valid excuse for not reading it, or any show-
ing that he could not, or was prevented
from, understanding the contents of the re-
lease. Hoerger v. Citizens' St. R. Co. [Ind.

App.] 76 N. B. 328.
24. Banlcers' Union of the World v. Fava-

lora [Neb.] 102 N. "W. 1013.

25, 26. Kuehn v. Syracuse Rapid Transit
R. Co. [N. T.] 76 N. E. 589.

27. Johnson v. Berdo [Iowa] 106 N. W.
609; Mitterwallner v. Supreme Lodge,
Knights and Ladies of the Golden Star, 109
App. Div. 165, 96 N. T. S. 1090; Kinney v.

Brotherhood of American Yeomen [N. D.]
106 N. W. 44. Burden on party alleging it.

Bray v. Bray [Iowa] 103 N. "W. 477.
28. For mistake or fraud. Johnson v.

Berdo [Iowa] 106 N. W. 609; Russell v.

Stewart [Ark.] 94 S. "W. 47. For fraud and
duress. Billau v. Kern [Iowa] 107 N. "W.
307.

29. Canton Union Coal Co. v. Parlin &
Orendorff Co., 117 111. App. 622.

30. Pace v. Paducah R. & Light Co. [Ky.]
«9 S. W. 105. "Where plaintiff testified that

he had not signed a release and had never
seen it before it was shown to him on the
trial, a charge to the jury that ii defendant
had falsely and fraudulently represented to
plaintiff that said lease was a different in-
strument, and that in reliance upon such
false and fraudulent statements he had exe-
cuted it, their verdict must be for plaintiff,
was not warranted by the evidence. St.
Louis S. "W. R. Co. V. Demsey [Tex. Civ.
App.] 13 Tex. Ct. Rep. 961, 89 S. TV. 786.

31. Rockwell v. Capital Traction Co., 25
App. D. C. 98.

32. Observance of condition as to reten-
tion of check must have been insisted upon
and proof must not admit of the inference
that the debtor intended that his creditor
might keep the money tendered, in case he
did not assent to the condition upon which
it was offered. Canton Union Coal Co. v.
Parlin & Orendorlf, 117 111. App. 622.

33. Judson v. Bowser [Ky.] 91 S. "W". 727.

34. Snow V. Griesheimer [111.] 77 N. E.
110.

35. That the release of one wrongdoer
was not to apply to others. El Paso & S.

R. Co. V. Darr [Tex. Civ. App.] 15 Tex. Ct.
Rep. 145, 93 S. W. 166.

30. Kuehn v. Syracuse Rapid Transit R.
Co. [N. T.] 76 N. E. 589.

37. Gering v. School Dist. No. 28, Cass
County [Neb.] 107 N. W. 250.
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Declarations of parties at a meeting of school electors where resolutions accept-

ing a eomproinise were adopted, tending to show that they were intimidated are

properly receivable in evidence as part of the res gestae.*'

ACCOUNTING, ACTION FOR.

§ 1. Nature of Remedy and Jurisdiction of
Courts (19).

§ a. Persons Liable and Entitled to Ac-
eountlng (S!0).

§ 3. Practice and Procedure (2X). Par-

ties (21). Pleading (21). Evidence (22).
Decree for Accounting, Reference (22).

§ 4, Requisites, Substance, and Statement
of the Account (22).

This topic includes only suits in equity to obtain an accounting and equivalent

legal remedies. The liability of fiduciaries to account 'is treated in topics dealing

with their rights and liabilities.
''^

§ 1. Nature of remedy and jurisdiction of courts.*"—The right to an ac-

counting and discovery being an equitable one is incidental to some principal

ground upon which equity jurisdiction is based.*^ To entitle a complainant to this

remedy, the existence of mutual *- or complicated accounts,*' a fiduciary ** or joint

contract relation imposing the duty to account,*^ fraud *" or other condition ren-

dering legal remedies inadequate,*' must be shown. Equity will in many cases re-

38. Remarks of those leaving a meeting,
that they left because they expected trouble
over the resolution. Gering v. School Dist.
No. 28, Cass County [Neb.] 107 N. W. 250.

Evidence that a creditor sued out an attach-
ment on his debtor on failure to pay a note,
for "Which debtor claimed he could put him
in jail, followed by a settlement wherein the
creditor agreed to receive less than amount
due and dismiss suit vpill justify a finding
that it also included the matter of abuse of
process which was subject of present suit.

"Wright V. Anderson [Mass.] 77 N. E. 704.

39. See Brokers, 5 C. L. 445; Guardian-
ship, 5 C. Li. 1603; Trusts, 6 C. L.. 1736, and
similar topics.

40. See 5 C. L. 22.

41. Brown v. Equitable Life Assur. Soc,
142 P. 835.

42. Plaintiff conveyed mortgaged land to
defendant as security for a debt and took
back a contract of reconveyance. Upon
foreclosure of the mortgage it Tvas agreed
that plaintiff should not redeem but that de-
fendant should purchase the certificate of
sale, take a sheriff's deed thereon, sell the
farm and account to plaintiff for the pro-
ceeds after deducting the amounts due him.
Defendant sold the farm but refused to ac-
count. Held, there being mutual claims be-
tween the parties involving rents. Insur-
ance, etc., arising out of the transaction,
plaintiff was entitled to an accounting.
Chaffee v. Conway, 125 Wis. 77, 103 N. "W.

269. The fact that the trial court held the
issues cognizable in equity on the ground
that the relation of the parties was that of

mortgagor and mortgagee did not alter the
subject of inquiry as to the accounting
which Included all the mutual claims. Id.

43. In suit by a county against its officer,

heldl accounts not mutual or complicated.
Hulsey v. Walker County [Ala.] 40 So. 311.

The mere fact that it was difficult to ascer-
tain the amount due without an accounting
held insufllcient to Justify accounting. Id.

In determining whether equity should take

jurisdiction of a case involving legal rights
only on the ground of the intricacy or com-
plexity of the questions involved, the test is,

are the issues so numerous and so distinct,
and the evidence to sustain them so va-
riant, technical, and voluminous, that a jury
is incompetent to intelligently deal with
them, and come to a final conclusion. Daab
v. New York, etc., R. Co. [N. J. Bq.] 62 A.
449.

44. Where an attorney in fact occupied a
position of trust and confidence and an ac-
counting between him and his principals in-
volved a complicated statement of accounts
and required a discovery, the proceeding was
within the jurisdiction of equity. Wilson v.

Miller [Va.] 51 S. E. 837.
45. Equity has jurisdiction to direct an

accounting against one of two joint pro-
moters of a corporation who refuses to
share the profits with his associate as per
contract. Boice v. Jones, 106 App. Div. 547,
94 N. T. S. 896. A bill for an accounting
will lie "where under a contract there is a
mutual duty on both parties to account and
where the bill also prays for a discovery.
Stitzer v. Ponder [Pa.] 63 A. 421. Defend-
ant having agreed to furnish the money and
plaintiff his services for the execution of
contracts to be entered into by the parties
for municipal and government work, plain-
tiff to have, in addition to a salary, a cer-
tain per cent of the profits, plaintiff was
entitled to an accounting at the termination
of the contract. Id.

46. A bill for an accounting does not
show equity jurisdiction on the ground of
fraud by allegations that defendant in mak-
ing settlements with complainant endeav-
ored to deceive him as to the amount of his
earnings it appearing by the bill that com-
plainant was not deceived by the representa-
tions but protested against them during the
course of the settlements. Daab v. New
York, etc., R. Co. [N. J. Eq,] 62 A. 449.

47. A complainant claiming an account-
ing because of the intricacy and complexity
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fuse an accounting asked merely because of the complexity of the questions in-

volved until it has been demonstrated by actual test that a court of law cannot do

justice in the case.** That complainant has a right to a discovery *' or that the bill

prays for an accounting ^° is not controlling.

§ 3. Persons liable and entitled to accounting.^^—Under conditions recited

in the preceding section," a party is liable to an accounting '^^ or entitled thereto ''

in the absence of any statutory prohibition,^^ or laches,'^" or other inequitable con-

duct on the part of complainant." The owner of a policy of life insurance issued

on the mutual plan, by a company controlled by its stockholders, and entitling the

holder thereof to share in the surplus of the company does not stand in such fidu-

ciary relation to the company as will entitle him to maintain a suit in equity for an

accounting and the appointment of a receiver based on the alleged mismanagement

and misappropriation of the accumulated funds.*** Equity looks with disfavor upon

an application for an accounting on the ground of the intricacy of the case where

of the accounts must do more than shOTV
that the case might prove intricate and
complex in a court of law. He must show
that the remedy at law is in fact inadequate.
Daab v. New York, etc., R. Co. [N. J. Eq.]
62 A. 449. In determining the adequacy of
the machinery of courts of law to accom-
plish justice, the legal machinery of to-day
must be considered and not that of the past.
Id. Remedy cannot rest solely on mere
breach of contract. Brown v. Equitable Life
Assur. Soc, 142 F. S3B. A mere tortious con-
version of timber though under cover of
government permits cannot be made the
basis for an accounting. United States v.

Bitter Root Development Co., 200 U. S. 318,

50 Law Ed. —. Failure to pay royalties for
the manufacture of patented articles does
not give the right to an accounting in ab-
sence of any trust or fiduciary relation.
Moore v. Coyne & D. Mfg. Co., 98 N. T. b.

892. That it may be necessary to take an
account of all articles sold is not sufficient.

Id.

48. XTnless the delay will cause irremedi-
able damage. Daab v. New York, etc., R.
Co. [N. J. Bq.] 62 A. 449.

49. The jurisdiction of equity to decree
an accounting cannot be sustained on the
ground that the complainant has a right to
a discovery "where complainant waives an
answer under oath as authorized by Laws
1867, p. 166, and Laws 1902, p. 517, § 19, and
submits no interrogatories to be answered
under oath electing to have the answer stand
as a mere pleading. Daab v. New York,
etc., R. Co. [N. J. Eq.] 62 A. 449. The mere
fact that the bill asks for a discovery is not
sufficient. Brown v. Corey [Mass.] 77 N. E.
838.

50. The primary rights of a complainant
being strictly legal tlie jurisdiction of equity
to compel an accounting cannot be sustained
merely because the bill prays for an ac-
counting. Daab v. New York, etc., R. Co.
[N. J. Eq.] 62 A. 449.

51. See 5 C. L. 23.

52. See ante; § 1.

53. A .mortgagee agreed to use the pro-
ceeds of the mortgage in payment of a claim
secured by a mortgage held by a bank
against a third person and it was agreed
that upon such payme.it the mortgaged chat-
tels should be returned to the third person.
By reason of the failure of the mortgagee
to apply the proceeds as agreed, the bank

sold the mortgaged chattels to satisfy Its

claim. Held, the mortgagee was bound to
account to the mortgagor for the amount of
the mortgage with interest. Bullis v. Farm-
ers' State Bank [Mich.] 13 Det. Leg. N. 85,
107 N. W. 700.

54. "Where a mortgagee forcibly took pos-
session and received the profits of a business
in the possession of the holder of a prior
unrecorded mortgage, the latter was entitled
to an accounting. Martin v. Sexton, 112 111.

App. 199.

55. Laws N. Y. 1892, p. 1958, c. 690, § 56,

expressly prohibiting the direction of an ac-
counting by an insurance company except
upon application of, or approval by, the at-
torney general is a part of the contract of
every policy holder of a New York company
and he is bound thereby though he be a
citizen of a foreign state. Brown v. Equit-
able Life Assur. Soc, 142 F. 835.

56. Complainant in accounting for fees
realized by defendant in prosecuting gov-
ernment claims was not guilty of laches
where suit was brought within two years
from the making of the only government
appropriation which exceeded defendant's
expenses in the business. "Waggaman v.

Earle, 25 App. D. C. 582.

57. See Note, Accounting for proceeds of
Illegal business, 5 C. L. 23, n. 12. That one
of two joint promoters of the pooling of
certain mills being himself a mill owner
concealed from the other mill owners that
he had an interest in the promotion fees
did not necessarily deprive h'im of the right
to an accounting against his co-promoter
for such profits. Eoice v. Jones, 106 App.
Div. 547, 94 N. Y. S. 896.

58. Brown v. Equitable Life Assur. Soc,
142 F. 835. The charter of a life Insurance
company provided that after the payment of
certain dividends on the capital stock, ex-
penses, etc., the receipts of the company
should be accumulated and that each policy
holder should be 'credited with an equitable
share of the surplus according to principles
and methods to be adopted by the company.
Held, a policy holder did not have such in-
terest in the surplus before apportionment
nor did he sustain such trust relation with
respect thereto as would enable him to com-
pel an accounting, or to control the discre-
tion of the company in making an equitabla
apportionment. Id.
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complainant has himself been instrumental in bringing about the complexity on
which he bases his prayer.^"

§ 3. Practice and procedure}" Parties.^^—The necessity for the joining of

parties in accounting will usually depend upon their interest in the controversy. "-

In an action for an accounting brought by a mortgagor against the mortgagee after

the discharge of the mortgage, and based on an agreement on the part of the mort-

gagee to apply the proceeds of the mortgage for a specified purpose, the wife of the

mortgagor who joined in the mortgage and others who may have released their inter-

est in the premises are not necessary parties, the mortgage not being attacked and no
interests of these parties being litigated.*^^

Pleading.^*—The bill must show equity."" Mere demand for an accounting

cannot change the nature of the action."" A bill against a broker for an accounting

for money intrusted to him for stock investments must show that there was a fidu-

ciary relation between the parties,"^ or that the account is so complicated that it can-

not be conveniently taken in an action at law."^

59. Where complainant anowed defend-
ant to make inadequate "weekly settlements
with him for five years. Daab v. New York,
etc., R. Co. [N. J. Bq.] 62 A. 449.

60. See 5 C. L. 23.

61. See 5 C. L. 24.

62. In an action by a corporation against
its secretary and treasurer to recover realty
which defendant had been employed to save
from foreclosure proceedingrs but the title

to which he had taken in his own name at
sheriff's sale and for an accounting to de-
termine rents, expenses, etc., neither plain-
tiff's stockholders nor the loan company
from which defendant obtained the money
with which to make the purchase, nor the
loan brokers, "were necessary parties.
Pricker v. Americus Mfg. & Imp. Co. [Ga.]
52 S. E. 65. But where defendant claimed
credit on account of an amount "which he
had agreed to pay to the loan brokers and
plaintiff charged collusion between defend-
ant and the brokers and that defendant had
given the brokers a mortgage on the prop-
erty which included unla"wful charges and
plaintiff prayed that the brokers be made
parties, for full relief, and that the mort-
gage be canceled, the brokers should have
been made parties defendant. Id.' "Where
property of one corporation was transferred
to another for consolidation purposes and
the president of the first corporation re-
ceived as a consideration therefor stock of
the new corporation for the benefit of the
stockholders of the old corporation, in a
suit for an accounting against the president,
held, both the old corporation and its stock-
holders were necessary parties. Knicker-
bocker V. Conger, 110 App. Div. 125, 97 N.
T. S. 127. In determining between the par-
ties to an accounting whether defendant
should be allO"wed credit for payments made
by him, a corporation to whom the pay-
ments were made is not a necessary party.
Complaint not demurrable. Pricker v.

Americus Mfg. & Imp. Co. [Ga.] 52 S. E. 65.

Where certain promoters of a corporation
agreed with another person merely to keep
an account of the profits resulting from the
jpromotion and to pay him a certain per cent
of all net profits they might personally re-

ceive thereunder after deducting and paying
him a sum previously advanced by him, such
jjerson was not a necessary party to an ac-

tion for an accounting bet"ween the pro-
moters. Boice V. Jones, 106 App. Div. 547,
94 N. T. S. 896. Where in an action for an
accounting against a surviving partner it

'w'^as necessary to set aside an agreement
made with him whereby all the assets were
assigned to him and he assumed all liabili-
ties, all parties to such agreement were nec-
essary parties. Smith v. Irvin, 108 App. Div.
218, 95 N. T. S. 731.

63. BuUis V. Parmers State Bank [Mich.]
13 Det. Leg. N. 85, 107 N. W. 700.

64. See 5 C. L. 24.

65. A partner who has taken a convey-
ance of the entire interest of his co-partner
and assumed the debts of the firm as well
as part of an individual indebtedness of his
co-partner is not entitled to an accounting
in equity from the co-partner, no fraud or
misrepresentation being shown. Durham v.
Edwards [Pla.] 38 So. 926. It is not suffi-

cient to aver that it is diflicult to ascertain
the amount due without an accounting.
Hulsey v. Walker County [Ala.] 40 .So. 311.

66. Complaint that plaintiff deposited
with defendant stock as collateral, that de-
fendant refused to sell the stock on plain-
tiff's request and inability to pay the debt
but converted the same and which demands
that the amounts of the debt and of the
stock and dividends be ascertained and that
plaintiff recover the difference, does not
show necessity for an accounting. Bright-
son V. Claflin Co., 108 App. Div. 284, 95 N. Y.
S. 751. That the bill asks a discovery is

not alone sufficient. Brown v. Corey [Mass.]
77 N. B. 838.

67. Allegations that defendant agreed to
purchase stocks on commission, that plain-
tiff relied on defendant's superior knowl-
edge, that the number of sales and pur-
chases was large, that plaintiff has never
received a statement of his account and
that it was impossible to state how much
the defendant owed held to show merely
the ordinary relation of debtor and creditor
and not a fiduciary relation. Brown v.

Corey [Mass.] 77 N. B. '838. That plaintiff
relied on defendant's experience In regard to
trading in stocks and employed defendant
in order to avail himself of ^uch experience
did not show a sufficient fiduciary relation.
Id.

68. Allegations that the number of pur-
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While thp prayer may be considered in determining the intent of the pleader i t

cannot control a cause of action clearly alleged, ''^ but if insufficient may be amended,

so as to demand further relief consistent with the cause of action stated.^" An
amended complaint merely amplifying the allegations of the original one and pray-

ing certain steps within the equity powers of the court necessary to enable it to grant

the same relief prayed for ia the former pleading is not objectionable as stating a

different cause of action.'"-

The fact that the complaint characterizes the relation of the parties as a part-

nership and there is proof of only a joint venture does not deprive the plaintiff of

the right to an accounting where the complaint also refers to the transaction as a

joint venture and there is no claim made of a general partnership.'^ That the com-

plaint asks that an agreement be set aside, does not make it demurrable for impropei-

joinder of causes where such relief is necessary in order to entitle plaintiff to an ac-

counting.''' An accounting on a complaint based on the existence of a contract be-

tween plaintiff and defendants jointlj'' cannot be maintained by proof of a contract

between one of the defendants and plaintiff and the other defendant jointly.''*

Evidence.''^—In a suit for an accounting, books used by the parties for keeping

their joint accounts are admissible in evidence.'®

Decree for accounting, reference.''''—The auditor's report 'should be construed'

in the light of the pleadings in determining whether it will authorize the decree.'''

§ 4. Requisites, substance, and statement of the account.''^—An item allowed

by an auditor not being on its face unreasonable, the burden is upon the party object-

ing thereto to show the impropriety of its allowance.*"

ACCOUNTS STATED AND OPEN ACCOUNTS,

§ 1. Nature and Elements of the Several
Kinds or AceountH (22).

§ 2. Binding Effect, Riglits, and Liabilities

(23).

§ 3.

§ 4.

Remedies on Account Stated (24).
Remedies on Open Accounts (24).

8 1. Nature and elements of the several kinds of accounts.^^—An account

stated results from an agreement on a balance due from previous transactions or-

chases and sales was very great and that
for such reason it was Impossible to state
how much defendant owed, held not suffi-

cient to show such complication. Brown v.

Corey [Mass.] 77 N. E. 838.

69. North Side Loan & Bldg. Soc. v. Na-
kielski [Wis.] 106 N. W. 1097. The mere
fact that the prayer asked only for a money
judgment and did not demand all the activi-

ties of .the court to which the cause of ac-
tion stated by plaintiff entitled him did not
oust equity jurisdiction. Id. In an action
for an accounting where each party pre-
sents his respective items of credit and a
balance is found for defendant, Judgment is

properly rendered in his favor though no
affirmative judgment is demanded in his an-
swer. Consolidated Fruit Jar Co. v. Wisner,
110 App. Div. 99, 97 N. T. S. 52. See Note,
Necessity for Cross-bill Equity, 5 C. L. 1166,

n. 45.

70. Amended to demand reformation of

a bond, discovery, and accounting. North
Side Loan & Bldg. Soc. v. Nakielski [Wis.]
106 N. W. 1097.

71. North Side Loan & Bldg. Soc. v. Na-
kielski [Wis.] 106 N. W. 1097.

72. Boice V. Jones, 106 App. Div. 547, 94

N. T. S. 896.

73. Smith v. Irvin, 108 App. Div. 218,

95 N. T. S. 731.

74. Held failure of proof. Hartman v.
Belden, 38 Wash. 655, SO P. 806.

75. See 3 C. L. 26.

76. Stitzer v. Fonder [Pa.] 63 A. 421.
77. See 5 C. L. 24. So construed held to

authorize the decree. Linder v. Whiteheacf
[Ga.] 53 S. E. 588.

78. The prayer in a bill charging defend-
ant with receiving rents asking that an ac-
count be taken and that defendant be re-
quired to pay over the sum found in his
hands asks merely for the net income so-
that a decree "according to the prayer" will'
take account of proper expenditures made
by defendant. Smith's Adm'r v. Smith [Vt.]"
61 A. 558.

79. See 5 C. L. 25.

80. Waggaman v. Earle, 25 App. D. C.
582. It appearing from the report of a
master that there was evidence tending
strongly to support his conclusions, the
court will not review the evidence filed by
him with the clerk. Smith's Adm'r v..

Smith [Vt.] 61 A. 658. Where there Is no re-
port of the evidence the master's findings
of fact must stand unless upon the face-
of the report they are inconsistent with
other findings an'l are pla'nlv wrong. Crane-
V. Brooks [Mass.] 75 N. E. 710.

81. See 5 C. L. 25.
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from an acknowledgment of an indebtedness shown by a statement of account.''' It

cannot of itself create a debt but must be founded on previous transactions of a mon-
etary character creating the relation of debtor and creditor/^ and must be based on a

valid claim.** The test of an account stated is that the minds of the parties meet as

to the amount due.^^ The giving of a note for the amount apparently due on an ac-

count is only prima facie evidence of an account stated.'"

The retention of a statement of account and failure to object thereto may raise

an implied promise to pay the amount claimed,'' but objection to an account made
to an authorized agent of the creditor is sufficient."

§ 2. Binding effect, rights, and liabilities.^^—While an account stated is bind-

ing upon the parties thereto/" it is not in general conclusive but merely establishe.s

prima facie the correctness of the items included therein.*"- It does not conclude as

to matters not contemplated thereby,"^ nor in the absence of a previous existing
"•''

valid debt.'* Upon a complete settlement between the parties, any doubtful claim

for interest falls with the principal debt.^"' Familiarity with the items of an account

is not essential to a liability on an account stated.'" An account may be restated,"'

where the facts imply fraud.

82. Oberndorfer v. Moyer [Utah] 84 P.
1102.

83. Chase v. Chase [Mass.] 78 N. B. 115.

84. Usurious charges and claims for
liquor sold. Peebles v. Yates [Miss.] 40 So.

996.

85. New York Board of Fire Underwrit-
ers V. Boughan & Co., 97 N. Y. S. 402.

Where defendants never agreed to the ac-
count as presented but approved the bills at
a smaller sum to which plaintiff did not
assent there was no account stated. Id. A
recovery cannot be had as on an account
stated on a mere promise to pay whatever
is due. Bartholomew v. Shepperd [Tex. Civ.

App.] 93 S. W. 218. A mere statement by a
broker who carried stocks on margin for
plaintiff's assignor that there was a balance
in the latter's favor did not show the ex-
istence of a defined cash debt in the ab-
sence of authority to sell the stock and a

sale thereof by the broker. Egner V. Strong,
98 N. Y. S. 753. Where plaintiff wrote let-

ters to defendant containing an itemized
account and claiming a certain sum and de-
fendant acknowledged receipt thereof and
promised to pay such sum, this was suffi-

cient to constitute an account stated.

Oberndorfer v. Moyer [[Utah,] 84 P. 1102.

86. Maker may show that it was not
given in acknowledgment of the correctnefs
of the account and in settlement thereof.
Kneeland v. Pennell, 96 N. Y. S. 430.

87. Evidence of dealings between plain-
tiffs as partners and defendant, a submis-
sion of a statement of account, demand for

payment, no reply from defendant, etc., held
to show an account stated. McMullin v.

Reid [Pa.] 62 A. 924. The mere .fact that
defendant retained bills made out to him
long after the sale of the goods to a third

person does not establish an account stated,

especially where bills for the same claims
had been rendered to the purchaser at the
time of the transactions. Brush & Ste-

phens Co. V. Ross, 99 N. Y. S. 796. Receipt
by an attorney of a claim for collection, a
letter written by the attorney to the debtor
stating the amount of the claim, that it

had been placed with him for collection and
requesting an answer before bringing suit,

and failure to answer, is not proof of an ac-

count stated. Prank v. Lynch, 90 N. Y. S.
408.

88. Pacts held to show that plaintiffs
had made certain third persons their agents
to adjust the matters in controversy and it

was error to exclude evidence of objections
made by defendants to them. Allen v. Up-
linger [Minn.] 107 N. W. 1131.

S9. See 6 C, L. 27.

90. A trustee having charged himself in
his statement of account with having re-
ceived the equivalent of a specified amount
in cashj it is proper in an accounting
against him, to charge him with having re-
ceived such amount in cash. Jarrett v.
Johnson, 116 111. App. 592.

91. Peebles v. Yates [Miss.] 40 So. 996.
92. Did not preclude recovery on a note

made after the accounting but for different
services. Paul v. Dickinson [Mass.] 76 N.
B. 954.

93. Only determines the amount of the
debt but does not create one. Chase v.
Chase [Mass.] 78 N. B. 115. Where plain-
tiff at the time he paid his account with
defendant was ignorant of defendant's fail-
ure to credit him "with certain payments
previously made he was not concluded by
the settlement in an action for the money
not credited. Seiber v. Johnson Mercantile
Co. [Tex. Civ. App.] 90 S. W. 516.

94. In a suit to enjoin a foreclosure, a-
bill which alleged that the account stated
included illegal charges for usury, for liquor
illegally sold and for goods sold at exhorbi-
tant prices sufficiently showed that the ac-
count was not founded on a valid debt.
Peebles v. Yates [Miss.] 40 So. 996.

95. A complete settlement having been
made between the parties, and no charge of
interest ever having been made any possible
claim that might have been made for in-
terest fell with the principal debt when it

was satisfied. Crane v. Brooks [Mass.] 75
N. E. 710.

96. One who, on consideration, has agreel
with another to pay the future balance of
his open account to a third person is liable
to pay the balance found due upon investi-
gating its accuracy. Runkle & Pouse v.
Kettering, 127 Iowa, 6, 102 N. W. 142.

97. That defendant had sold complain-
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§ 3. Remedies on account stated.^^—The complaint may contain one count on

an open account and another on an account stated."" If an itemized accoimt is stated

it must bo set out as itemized in a declaration thereon.^ In an action on an account

stated defendant cannot- show under a general denial that plaintiff is indebted to him

for matters altogether outside the items embraced in the account.^ An instruction

tliat if an account was rendered and defendant made no objection for a period of

three months, the account became an account stated and its items could not be in-

quired into, is not a charge as to matters of fact.^ In an action to recover money

paid but noi; credited on plaintiff's account thereafter otherwise settled, it is no de-

fense that defendant furnished plaintiff with statements of his account which showed

that he never received the credits contended for.*

§ 4. Remedies on open accounts.^—Book debt will not lie for a claim never en-

tered as a charge on any book of account.^ A state of demand upon a book account

in the small-cause court in New Jersey must show the nature of the demand and the

parties to the account.' Where the complaint is a sworn account, the action will lie

though the account is made out against a third person where it is plain from the veri-

fication that the account is asserted against the defendant.* A statement in the com-

plaint as originally tiled that the account was verified need not be repeated where the

complaint is amended."

Some jurisdictions allow commissions on the sale of real estate to be recovered in

an action of book account; ^° others do not.^'^ A demand is not sufficient unless

made on the account in suit."^^ In some jurisdictions the introduction of a verified

account is prima facie proof,^' and such account is not too indefinite because of the

use of trade terms familiar to the trade,^* and an account is admissible in evidence

though it is not within the statute making certain accounts prima facie,^^ nor does

the fact that an account not within the statute is verified under it make it inadmissi-

ble.^° Points on evidence^' and questions for the jury ^* are given in the notes.

ant's cotton for 8 to 9 1-2 cents but given
complainant credit for only 7 cents held to

imply fraud sufficient to authorize a restate-
ment. Peebles v. Tates [Miss.] 40 So. 996;

98. See 5 C. L. 28.

99. The complaint containing one count
on an open account and one on an account
stated for the same cause of action a mo-
tion to compel election was properly denied.
Oberndorfer v. Moyer [Utah] 84 P. 1102.

1. A special exception to the petition
that the account is not itemized is good in

an action on an account stated as -well as
in an action on an open account. Bartho-
"lomew V. Shepperd [Tex. Civ. App.] 93 S. W.i
ilS.

2. Uhlhorn v. Hovey, 97 N. Y. S. 1040.

3. Cusick V. Boyne [Cal. App.] 82 P. 985.

4. Seiber v. Johnson Mercantile Co. [Tex.
Civ. App.] 90 S. W. 516. In a suit to recover
money paid to defendant but through fraud
or mistake not credited to plaintiff's ac-
count, evidence as to drinking habits of de-
fendant's bookkeeper should have been ad-
mitted. Id.

5. See 5 C. L,. 28.

6. Reiley v. Torkomian [Conn.] 63 A. 516.

Items of indebtedness for personal services
copied after the action was brought, from
a piece of paper into a book which had
never before been used as an account book
were not book entries under Gen. St, 1902,

§ 981, alloviring in evidence the entries of

the parties in their respective books. Id.

7. Where account consisted merely of
dates, figures and initials. Weill v. Jacoby
[N. J. Err. & App.] 61 A. 389.

8. Held no variance. Pelican Lumber Co.
V. Johnson Mercantile Co. [Tex. Civ. App.]
13 Tex. Ct. Rep. 917, 89 S. W. 439.

9. Fulton V. Sword Medicine Co. [Ala.]
40 So. 393.

10. Held a proper book charge. Reyn'
olds-McGinness Co. v. Green [Vt ] 61 A. 556.

11. Not properly a book charge under the
statute. Sayers v. Walker [Del.] 61 A. 973.

12. Held error to admit evidence of a.

demand made by plaintiff of the defendant
for money "without proof as to the account
on which the money requested was to be ap-
plied. Ehrman v. Whelan [Miss.] 40 So. 430.

13. The introduction of an account duly
verified under Code 1896, § 1804, . entitled
plaintiff to judgment where defendant filed

no affidavit denying its correctness and of-
fered no evidence. Baker v. Haynes, Hen-
son & Co. [Ala,] 40 So. 968.

14. A verified account offered in evidence
under Revisal 1905, § 1625, was not too in-
definite because of trade terms understood
in the trade, showing the number and kind
of articles, catalogue number, price, and dis-
counts. Claus-Shear Co. v. Ijee Hardware
House [N. C] 53 S. B. 433.

15. 16. Standifer v. Bond Hardware Co.
[Tex. Civ. App.] 16 Tex, Ct. Rep, 770, 94
S. W. 144.

17. Evidence that defendant had admit-
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AccBETioN ; Accumulations, see latest topical Index.

ACKNOWIiEDGMBNTS.

§ 1. Nature, Office, and Necessity (25).
§ 2. Oflicers Who May Take (25).
g 3. Taking and Making Acknowledg-

snents (26).
§ 4. Certificate and ackuovrledgment (26).

8 5.

(26).
§ 6.

§ 7.

Antlientlcation of Offlcers' Authority

Operation and Bfllect (26).

Detects and Invalidities (27).

§ 1. Nature, office, and hecessity."—Unless required by statute,^" acknowl-

edgment is not needed except to cut off dower or homestead rights ^^ to render the in-

strument self-proving ^^ or to admit it to record or registry.^^ In Alabama acknowl-

edgement is a judicial act and not collaterally assailable/* but the majority hold oth-

, erwise as to its nature.^'

§ 2. Officers who may talce.^^—The officers are specified by the various statutes

and others may not act.^' Acknowledgment before a de facto officer is valid.^^ Inter-

est is often regarded as a disqualification/" but a notary has been held not disquali-

fied to take an acknowledgment because he is in the employ of a party to the instru-

ment or because he is to be paid his notarial fee out of the proceeds of the deed ac-

Icnowledged.^"

ted the amount claimed and offered a less
sum was admissible. Baker v. Haynes, Hen-
son ' & Co. [Ala.] 40 So. 968. Where in an
action on a written order for goods the ac-
count is verified, the order is admissible
without further proof, there being- no plea
of non est factum. Fulton v. Sword Medi-
cine Co. [Ala.] 40 So. 393. Plaintiff could
use a bill of particulars in testifying- to the
amount due on an account after testifying:
that it had been copied from his books and
that it was correct. Snyder v. Patton &
Gibson Co. [Mich.] 12 Det. Leg. N. 1041, 106
N. W. 1106. In an action on account for
services rendered it is proper to permit
plaintiff to state his custom in keeping ac-
counts. Mullenary v. Burton [Cal. App.]
S4 P. 159.

18. Submission to jury of question
w-hether a payment was accepted in full or
on account held proper. Snyder v. Patton &
«ibson Co. [Mich.] 12 Det. Leg. N. 1041,
106 N. W. 1106. Where in an action on ac-
count plaintiff made different claims by bills

of particulars the statements -were not con-
clusive but were properly submitted to the
Jury. Id. In an action on account instruc-
tion that there was no dispute about the
amount of certain items but there was a
dispute as to whether it had been paid was
proper though a receipted statement on
w^hich payment was admitted included such
items. Id.

19. See 5 C. L. 29.

20. No deed of conveyance effective un-
less duly acknowledged and certified under
Rev. St. 1901, par. 725. Lewis v. Herrera
[Ariz.] 85 P. 245.

21. See Dower, 5 C. L. 1045; Homestead,
5 C. L. 1696.

22. Objection that an acknowledgment
before a justice was without statutory cer-
tificate Is untenable w-here execution was
proved by common-law method. Martin v.

Martin [Neb.] 107 N. W. 580. Where the
original deed was offered though lacking
acknowledgment, the bill of exceptions must
show a lack of proof of execution to pre-

sent error in excluding it. Marsh v. Ben-
nett [Pla.] 38 So. 237. See, also, Evidence,
5 C. L. 1342.

23. See Notice and Record of Title, 6 C.

L. 819, N. 14 et seq.
24. Chattanooga Nat. Bldg. & L. Ass'n v.

Vaught [Ala.] 39 So. 215.
25. 1 Am. & Bng. Enc. Law [2d Ed.] 487.
26. See 5 C. L. 30.

27. By Code 1896, § 993, notaries public
may take acknowledgments of conveyances.
Loyd V. Gates [Ala.] 38 So. 1022. Police
magistrate is not a judge or other officer

within laws 1896, p. 609, c. 547, § 248. TuUy
V. Lewitz, 9S N. T. S. 829.

28. If at the expiration of his term, he
continues to perform the duties of his office,

holding himself out to the public as a no-
tary he becomes an officer de facto, whose
acts are legal and binding. An acknowl-
edgment taken seven months after expira-
tion of term with no official holding out in
meantime is not valid. Sandlin v. Dowdell
[Ala.] 39 So. 279. Does not come within
hold-over clause of Code 1886, § 1102, pro-
viding that notaries shall hold office for
three years and until their successors are
qualified. Id.

29. 6 C. L. 30, N. 13.

30. Notary was clerk of trustee and in
addition to his regular salary was to receive
?1.50 out of proceeds of trust deed. Scott
V. Thomas [Va.] 61 S. E. 829.
NOTEl. Elxtra compensation for securing

ackno-vrledgment ; Acknowledgments taken
by the grantees in trust deeds are usually
held to be insufficient (German Am. Bank v.
Carondelet, 150 Mo. 570, 51 S. W. 691; Roth-
schild V. Daughter, 85 Tex. 332, 20 S. W. 142,
34 Am. St, Rep. 811, 16 L. R. A. 719), though
the fact that the notary was related by af-
finity or consanguinity to the grantor or
grantee would not affect his competency to
take the acknowledgment (Remington Co. v.
Dougherty, 81 N. Y. 474; McAllister v. Pur-
cell, 124 N. C. 262). Where the notary is

the agent of one of the parties, acknowl-
edgments taken by him have been usually
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§ 3. Talcing and making acknowledgments.^''—l^he acknowledgment must be

in the officer's presence.^^ It is not necessary in North Dakota to examine a wife

separately or to explain the nature of the instrument/^ but in Alabama complete ab-

sence of any examination or acknowledgment renders the certificate of acknowledg-

ment absolutely void.^* If one signs and acknowledges a deed in his individual ca-

pacity it suffices though he acts as an individual and also as survivor of a commu-

nitv.'=

Persons who may make.^^

§ 4. Certificate of acknowledgment.^''—It should show what was the office by

virtue of which the acknowledgment was taken/* but abbreviations of which the court

judicially takes cognizance will suffice.^' In New York the officer must expressly

certify that the acknowledger is knovm to him to be the person described in and who

executed the conveyance as an individual.*"

By the statute of Kentucky the seal of a foreign deputy clerk of court must be

attached to his signature.*^ An acknowledgment, whenever reasonably susceptible

of it should be so construed as to give a reasonable meaning to all its clauses and

make it legally effective.*^ The certificate will be liberally construed in view of the-

fact that officers who take acknowledgments are not assumed to be learned in the

law.*' Thus a recital of "execution" will include signing, sealing, and delivering.*''

A certification that she was examined separate and apart from her husband imports,

that the wife was present in person.*^

§ 5. Authentication of officers' authority.*^

§ 6. Operation and effect."—^Where acknowledgement is essential to make a

conveyance operative it takes effect only from the time when made and not from

date of the deed.** In Alabama an acknowledgment is a sufficient recognition and

adoption of a signature.*" Where a mortgagor aclcnowledges above his signature on

upheld (Penn v. Garvin, 56 Ark. 511),
though some courts ho^d to the contrary
(Sampler v. Irwin, 45 Tex. 567). But where
the amount of the agent's compensation de-
pends on his securing the acknowledgment,
as in the principal case, it has been inti-

mated that the notary would be disquali-
fied. Havenmeyer v. Dahn, 48 Neb. 536, 67

N. W. 489, 58 Am. St. 706, 33 L. R. A. 332. A
Virginia statute (Acts of 1901-2, ch. 127)
validates all prior acknowledgments taken
by notaries who are trustees in the deeds
acknowledged, but this statute is not re-
ferred to by the court.—Prom 4 Mich. L. R.
300.

31. See 5 C. L. 30.

3a Certificate that wife was separately
examined held to sho"w that she was pres-
ent. .Sandlin v. Dowdell [Ala.] 39 So. 279.

33. "Wife is there regarded as feme sole.

Patnode v. Deschenes [N. D.] 106 N. W. 573.

34. Wife joining with liusband in convey-
ance of homestead. Chattanooga Nat. Blig.
& Loan Ass'n v. Vaught [Ala.] 39 So. 215.

35. Kane v. Sholars [Tex. Civ. App.] 90
S. W. 937.

36. 37. See 5 C. L. 30.

38. "Where the official character of a no-
tary and his county appears in a part of
the certificate it is unnecessary to repeat it

at the end. Kane v. Sholars [Tex. Civ. App.]
90 S. W. 937.

39. The letters "N. P." are judicially
known to be in common use to signify "no-
tary public," hence "N. S. Nells, Jr., N. P."
is permissible. Leech v. Karthaus, 141 Ala.

509, 37 So. 696. The letters "U. Q." meaning
unum quorum affixed to the acknowledging
officer's signature suffice to show his office

where the person "was at the time clerk of
the court and so judicially known and was
ex officrio a justice of the quorum with au-
thority to take acknowledgments (5 St. at
L. 479; 7 St. at L. 247). McCreary v. Cogges-
hall [S. C] 63 S. E. 978.

40. A mere certificate that he knew the
person is bad. Carolan v, Goran, 104 App>
Div, 488, 93 N. T. S. 935.

41. Ky. St. 1903, § 502. Burt & Brabb
Lumber Co. v. "Wilson [Ky.] 93 S. W. 906.

42. Recordation of mortgage not ren-
dered void by interpolation of "word ""who"
in certificate of acknowledgment, constitut-
ing mere surplusage and not destroying-
sense under liberal construction. Reed v.
Bank of Ukiah [Cal.] 82 P. 846.

43. Elmslie v. Thurman [Miss.] 40 So. 67.
44. But recital of "signing" without one

of "delivery" is bad. Elmslie v. Thurman
[Miss.] 40 So. 67.

45. Sandlin v. Dowdell [Ala.] 39 So. 279.
4«, 47. See 3 C. L. 34.

48. A conveyance by deed of gift from a
creditor to his "wife, while he was solvent
but not acknowledged until after he became
insolvent was void as to his creditors.
Lewis V. Herrera [Ariz.] 85 P. 245.

49. Code, § 982, requiring signature at
the foot of conveyances for the alienation
of land, or in case the party cannot write,
the Tvriting of his name for him with the
words "his mark" written against or over
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the mortgage the receipt of a full, true, perfect, and complete copy of the same, it is

prima facie evidence that a statute requiring this has been observed.^" In Alabami*.

the act of taking an acknowledgment is in its nature a judicial act, akin to ordinary

judgments in matters of jurisdiction and attack," but it may be shown that the cer-

tificate was wholly false in reciting one.'^^ The certificate of the acknowledgment of a

deed imparts verity and can be overcome only by clear and satisfactory proof of falsity

or fraiid.^^ The date of a certificate is conclusive as to the day on which the instru-

ment was acknowledged/* and when of same date as the instrument itself raises the

presumption that wife was examined on that day,^° and the deed is good in the ab-

sence of fraud though the notary failed to explain to a married woman as fully as the

law intends."" To avoid the deed, such fraud, it has been held, must be attributed

to the grantees, not alone to the notary's voluntary act.'*'

§ 7. Defects and invalidities.^^—An acknowledgment failing to state that the

person making it was known, to the officer taking it, to be the person who executed

the insttument acknowledged, is fatally defective, though stating that the notary

personally knew the affiant,"" but a mere clerical variance in matter of description

will not invalidate a certificate."" It must with certainty state that grantors all

acknowledged."^ Burden of proof is on the one assailing an acknowledgment."^

Objections to acknowledgments as defective cannot be raised for first time on ap^

peal."^ Defects may be cured by adverse possession."*

the same and attested by two witnesses,
sufficiently complied with by executing the
acknowledgment provided by Code, § 984.

Lioyd V. Gates [Ala.] 38 So. 1022.
50. L. 1897, c. 95, p. 250, § 2, provides that

every chattel mortgage shall be void unless
it appears on the Instrument above the
mortgagor's signature that he has received
a true copy of the same. Foss v. Van Wag-
enen [S. D.] 104 N. W. 605.

51. Certificate may be collaterally as-
sailed where no acknowledgment was in

fact made. Chattanooga Nat. Bldg. & Loan
Ass'n V. Vaught [Ala.] 39 So. 215.

52. No examination of wife was had or
acknowledgment made by her. Chattanooga
Nat. Bldg. & Loan Ass'n v. Vaught [Ala.]

39 So. 215. '

Note: This is not in conflict with the
statement as ordinarily made that an ac
knowledgment is not collaterally assailable
[see 5 C. L. 32, n. 401.

53. Swiger v. Swiger ["W. Va.] 52 S. E. 23.

Testimony of grantor and his witnesses de-
nying genuineness of his signature not suf-
ficient where evidence is conflicting with
but slight preponderance either way. Id.

Facts held not to show fraud on a wife from
the fact that she did not know contents of

instrument, she was told to sign the statute

in force not requiring that its nature be
made known or explained. Patnode v.

Deschenes [N. D.] 106 N. W. 573.

54. Weisiger v. Mills [Ky.] 91 S. "W. 689.

55. Sandlin v. Dowdell [Ala.] 39 So. 279.

56. Cannot be shown except as fraud that

it was only partial. Cason v. Cason [Tenn.]

93 S. W. 83.

57. Deed given to make good a son's mis-
appropriation of money, the grantees how-
ever not having procured it to be made.
Cason v. Cason [Tenn.] 93 S. "W. 89. The
grantees' mere acceptance without knowl-
edge held not a ratification. Id.

58. See 5 C. L. 32.

59. Carolan v. Toran, 104 App. Div. 488,

93 N. T. S. 935.

60. A person is described as S. W. Sholars
in a deed and as S. W. Sholars, Sr., in the
certificate. Kane v. Sholars [Tex. Civ. App.]
90 S. "W. 937.

61. IVOTB. Use of "be" instead of
"they." A certificate of acknowledgment,
stating that the grantors, naming them sep-
arately, appeared before the notary and ac-
knowledged that "he" executed the instru-
ment, etc., was* held insufficient to entitle the-
instrument to be admitted in evidence as a
recorded instrument. Kane v. Sholars [Tex_
Civ. App.] 90 S. W. 937.
Where an instrument is defectively ac-

knowledged it is not entitled to be intro-
duced as evidence of title without proof of
execution. But a mere clerical error will
not vitiate a certificate of acknowledgment,
and the court in the case of McCardia v.

Billings, 10 N. D. 373, 87 N. W. 1008,' 88 Am.
St. Rep. 729, where a similar state of facts
existed, said "that they would construe the
language of certificates of acknowledgment
liberally and hold them valid if that could
be done by a fair and reasonable construc-
tion of the language used," and held that
the use of "he" instead of "they" was a mere
clerical error. In the case of Montgomery
V. Hornberger, 16 Tex. Civ. App. 28, there
was a similar holding in regard to the use
of "the" for "they." "While the courts have-
been very exacting in regard to certificates
of acknowledgment of married women (Sar-
azin V. Railroad, 163 Mo. 479; 55 S. "W. 92),
there seems to be no very good reason for
such stringency in the principal case.—From
4 Mich. L. R. 545.

62. Action of ejectment, defendant at-
tacking deed In plaintiff's chain of title.

Loyd v. Gates [Ala.] 38 So. 1022.
63. An instrument improperly acknowl-

edged in that two persons are referred to

as "he acknowledged that he executed," ob-
jections might have been taken to its ad-
mission as a recorded instrument. Kane v.

Sholars [Tex. Civ. App.] 90 S. W. 937.

64. A certificate reciting separate exam-
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ACTIONS."

This topic includes only questions relating strictly to actions. Causes of action

and defenses,- and forms of action, are treated elsewhere.^

The creation of a new right to contract includes an appropriate remedy for the

violation of the contract obligation.* A cause of action must exist in favor of plaint-

iff at the time of the commencement of the suit or it will not lie.° The commence-

ment of an action at law ordinarily dates from the issuance of the summons," and a

suit in equity from the issuance of the process to answer plaintifE's bill.^

Special proceedings may be deemed actions for certain purposes ^ though not

ordinarily considered as siich. Actions are either civil or criminal in their nature.'

Civil actions are either legal or equitable according to whether they are cognizable

at law or in equity,^" and, again, are in personam ^^ or in rem.

Act of God; Additional Aixowa:\-ces; Ademption, of Legacies, see latest topical index.

ADJOINING OWNERS.'^

Every owner of lands has absolute dominion over them and may put them to

any legitimate use he sees fit, and any injury resulting to adjacent premises from

Ination of a wife who declared the deed to

~be her "act and deed . . . signed and
delivered . . . without dread or fear
-of any person and [she] does not wish to
retract it" held invulnerable after limita-
tions had run. Milby v. Hester [Tex. Civ.
App.] 15 Tex. Ct. Rep. 495, 94 S. W. 178.

1. See 5 C. L. 32.

2. See Causes of Action and Defenses, 5

C. L. 555.

3. See Forms of Action. 5 C. L. 1517.
4. A statute creating a right in a mar-

ried woman to contract with her husband
gives her a right to sue. Mathewson v.

Mathewson [Conn.] 63 A. 285.

5. An assignor cannot maintain an action
•on the contract assigned though it is re-
assigned subsequent to the commencement
of the action. Walsh v. Woarras, 109 App.
Div. 166, 95 N. T. S. 824.

6. The issuance of the original summons
fixes the date of commencement though it

is returned unserved and an alias summons
Issued. United States Oil & Gas Well Sup-
ply Co. V. Gartlan [W. Va.] 52 S. E. 524.

Issuance and service of summons In suit
to foreclose . mortgage after plaintiff had
suffered a non-suit held equivalent to com-
mencement of new suit within the statute of
limitations. Livingston v. New England
Mortg. Sec. Co. [Ark.] 91 S. W. 752.

7. An amended or supplemental bill when
filed relates back to the time the process to
answer was issued. Columbia Finance &
Trust Co. V. Furbaugh [W. Va.] 53 S. B. 468.

8. An independent proceeding commenced
by a writ of certiorari is an action within
§ 2595, Rev. St. 1898. State v. Chittenden
[Wis.] 107 N. W. 500. An order in supple-
mental proceedings requiring a Judgment
debtor to attend for examination is an or-
der in an "action" within Code Civ. Proc,
§ 338, subd. 4, authorizing service anywhere
in the state. Deane v. Sire, 95 N. T. S. 656.

An application for a writ of review is an
action within the meaning of Code 1881, §

512, subd. 4, authorizing costs. State v. Su-
perior Ct. of Spokane County [Wash.] 82 P.

878.

9. The presentment of an accusation
against a public officer under Pen. Code, §

768, is criminal in its nature. Coffey v. Su-
perior Ct. of Sacramento County [Cal. App.]
83 P. 680.

See, also. Appeal and Review, 5 C. L. 121;
Indictment and Prosecution, 5 C. L. 1790, and
topics where it is necessary to make the
distinction in order to determine the pro-
cedure, as for example Bastards, 5 C. L. 412;
Contempt, 5 C. L. 650; Habeas Corpus, 5

C. L. 1615; Jury, 6 C. L. 316.
10. For general matters having to do

with this distinction see Equity, 5 C. L. 1144,
and Forms of Action, 5 C. Ii. 1517. For a
discussion of the question as affecting the
placing of the cause of the docket or calen-
dar see Dockets, Calendars and Trial Lists,
5 C. L. 1039, as affecting the right to a jury
trial see Jury, 6 C. L. 316, and as affecting
the method of pleading, see Pleading, 6 C.

L. 1008. See, also, the topic dealing with
the particular form .of action in regard to
which the question arises.
A proceeding to recover dower Is an ac-

tion at law. Ex parte Wallace [S. C] 62
S. E. 873. A complaint alleging that de-
fendant is in possession of certain lands and
praying for possession and that defendant
remove its tracks and cease to operate its

trains thereon, alleges an action at law,
and not in equity. Remsen v. New York,
etc., R. Co., 97 N. T. S. 902. Where a petl-.

tion filed in the district court states facts
sufficient to justify either legal or equitable
relief, and prays relief that can only be
granted in full In equity. It will be presumed
that the petition was addressed to the
equity side of the court. Ames v. Ames
[Neb.] 106 N. W. 584.

11. In North Dakota an action to fore-
close a mortgage is in personam, and hence
within Rev. Codes 1899, § 5210, authorizing
a deduction for the time defendant is absent
from the state from the period of limita-
tions. Paine v. Dodds [N. D.] 103 N. W. 931;
Colonial & U. S. Mortg. Co. v. Flemington
[N. D.] 103 N. W. 929.

12. See 5 C. L. 33.
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such use is damnum absque injuria,^' and such use being legal, it is immaterial •witl

what motive he acted. ^^ The owner of land has no right in the light and air coming

across his neighbor's adjoining property, hence no injunction will lie to restrain an

interference therewith.^'* Adjoining owners may limit the use of their property by

contract.^"

Lateral support."—One excavating on his own land in a careful and prudent

manner is not liable for consequential damages accruing to his neighbor.^* He has,

however, no right to remove the earth so near to the land of an adjoining owner that

the latter will crumble away and fall by its own weight,^" and in case he does so is

liable for the resulting damages regardless of the degree of care or skill used to pre-

vent them.^" The same is true where an excavation taps a subterranean stream in

such a way as to interfere with lateral support.^^ The rule applies equally to cities

and their licensees excavating in or beneath streets.^^ This right of lateral support,

however, extends only to the soil in its natural condition,^^ and does not protect struc-

tures placed thereon which increase the lateral or downward pressure,^* but one re-

13. Applied to the fencing off of one's
own land tliereby preventing an adjoining
landowner's cattle from reaching the public
lands beyond. Anthony Wilkinson Live-
stock Co. V. Mcllquam [Wyo.] S3 P. 364.

14. Anthony Wilkinson Livestock Co. v.

Mcllquam [Wyo.] 83 P. 364. Where one had
a legal right to construct a fence thereby
depriving the adjacent property of the light
and air naturally passing over his land, his
motive in so doing is immaterial. Koble-
gard V. Hale [W. Va.] 53 S. E. 793.
As to spite fences see note, 3 C. L. 39, n.

92.

15. Cannot maintain bill for an injunc-
tion to restrain maintenance of fence of un-
usual height on adjoining land on sole
ground that it deprives his building of light
and air coming laterally from such land.
Koblegard v. Hale [W. Va.] 53 S. B. 793.

16. "A board fence diminishing the light
and air held to be prohibited by contract.
MacGregor v. Linney, 6 Ohio C. C. (N. S.)

524.

17. See 5 C. L. 34. See, also. Tiffany on
Real Property, § 301, p. 669.

18. Farnandis v. Great Northern R. Co.
[Wash.] 84 P. 18.

19. Farnandis v. Great Northern R. Co.
[Wash.] 84 P. 18. One owning land in its

natural state has a right to the lateral sup-
port of the adjoining lands. Adjoining
owner has no right to make an excavation
which will cause it to subside, if no struc-
tures have been placed thereon which in-

crease the burden by increasing the pres-
sure. Riley v. Continuous Rail Joint Co.,

110' App. Div. 787, 97 N. T. S. 283. Such re-

sult is not a consequential damage, but a
direct injury. Farnandis v. Great Northern
R. Co. [Wash.] 84 P. 18.

JVOTE. Right to substitute artlflclal sup-
port: The right of support is not a right
to have the adjoining soil remain in its

natural state, but merely the right to have
the benefit of support, and consequently the
owner of the servient tenement may sub-
stitute artificial support, such as a retaining

wall. Tiffany on Real Property, § 301, p.

669; Stimmel v. Brown, 7 Houst. [Del.] 219,

30 A. 996; Livingston v. Anoingona Coal Co.,

49 Iowa, 369, 31 Am. Rep. 150; Wier's Appeal,

81 Pa. 203. Dicta in Block v. Hazeltine, 3

Ind. App. 491, 29 N. E. 937; Mickel v. Doug-
las, 75 Iowa, 78, 39 N. W. 198; Kistler v.
Thompson, 158 Pa. 139, 27 A. 874; Gumbert
V. Kilgore [Pa.] 6 Cent. Rep. 406, 6 A. 771.

—

Prom Tiffany on Real Property, § 301, p.
669, and note to Kansas City & N. W. R. Co.
V. Schwake [Kan.] 68 L. R. A. 692.

20. Farnandis v. Great Northern R. Co.
[Wash.] 84 P. 18. Railroad company re-
moving lateral support by construction of
tunnel on its own land is liable for result-
ing damages regardless of the degree of
care or skill used, in view of constitutional
provision that no private property shall be
taken or damaged for public or private use
without just compensation having first been
paid. Id.

21 Farnandis v. Great Northern R. Co.
[Wash.] 84 P. 18. Where there was evi-
dence tending to show that cracks in, and
settling of, the earth by the tapping of an
underground stream of water by defendant's
tunnel caused the soil to be carried away,
instruction that defendant would not be
liable in such case if the waters with-
drawn were on defendant's own property,
but would be if water was taken from un-
der a public street or property not belong-
ing to defendant, held proper. Id.

22. Farnandis v. Great Northern R. Co.
[Wash.] 84 P. 18. In case injury results
from tapping subterranean water course in
public street by a railroad company building
a tunnel, under a license from the city, there
is a taking or damage within the meaning
of the constitutional provision prohibiting
such taking or damage until payment of
compensation. Id.

23. Farnandis v. Great Northern R. Co.
[Wash.] 84 P. 18. Ordinarily the natural
support of his land by that of the adjoin-
ing proprietor is all that a landowner is
entitled to. Hannicker v. Tepper [S. D.]
107 N. W. 202.

24. Fernandis v. Great Northern R. Co.
[Wash.] 84 P. 18. Natural support of land
by that of adjoining proprietor is all that
he Is entitled to under Rev. Civ. Code, § 291,
providing that each coterminous owner is

entitled to the lateral and subjacent support
which his land has received from the ad-
joining land, subject to the right of the
iatter to make proper and usual excavations
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moving the lateral support of adjacent property carrying buildings is bound to use

ordinary care to prevent injury both to the land and to the structures thereon.^° If

the weight of the buildings does not in any way contribute to the damage, and the

removal of the earth is the direct cause of the damage to both them and the land,

the owner can recover for the damage to both.^" The right to remove lateral sup-

port may be acquired by an implied license, as where one owning adjoining tracts

sells one of them with knowledge of the fact that the purchaser intends to excavate

ihereon.^' The question whether the removal of lateral support was the proximate

cause of the injury is ordinarily for the jury.^* Matters relating to subjacent sup-

port,^" and the measure of damages are treated elsewhere.^" Where plaintiff is enti-

tled to recover for damages to both the land and the buildings, the use to which the

land was adapted may be considered in determining its value and the damage sus-

tained.''^

Adjocjp.nmbnts; Administbation; Administbative Law, see latest topical index.

ADMIRAIyTY.

1. Jurisdiction and Courts (30).
2. Remedies and Remedial Riglits (32).
3. Practice and Procedure (33).
A. Pleading-, Process, Interlocutory Or-

ders, etc. (33).

B. Evidence, Proof, Hearing, and Decree
(34).

g 4. Appeals and Subsequent Froceedingra
(35).

§ 1. Jurisdiction and courts}^—The admiralty jurisdiction of the Federal

courts extends to all eases of a maritime nature, whether the right in question is one

accorded by the general rules of admiralty law, or is created by legislation.^^ The
maritime nature of the subject is always the test of jurisdiction.'* State legislation

may create rights of such a nature that they may properly be administered by the

admiralty eourts,^^ but cannot restrict or extend the admiralty jurisdiction of Fed-

on the same for purposes of construction,
on using ordinary care and sliill and taking
reasonable precautions to sustain the' land
of the other, and giving previous reasonable
notice to the other of his intention to make
such excavations. Hannicker v. Tepper, [S.

D.] 107 N. W. 202. "Land" as used in such
section does not include buildings in view
of Rev. Civ. Code, § 187, defining land as the
solid material of the earth, whatever may
be the ingredients of which it is composed,
whether soil, rock, or other substance. Id.

Owner of land so burdened has no right to
have them supported by adjacent landown-
ers. Riley v. Continuous Rail Joint Co., 110
App. Div. 787, 97 N. Y. S. 283. Evidence held
not to show that buildings on lot tended
to increase pressure at the line between the
lands of plaintiff and defendant, but to tend
to show that landslide was entirely inde-
pendent of the pressure of such buildings.
Id.

25. Hannicker v. Tepper [S. D.] 107 N. W.
202. Defendant held liable for injuries to
plaintiff's building on adjoining land, where
he left excavation exposed to inclement
weather for an unreasonable length of time.
Id. Instructions approved. Id.

26. Farnandis v. Great Northern R. Co.
[Wash. J 84 P. 18. Sinking and cracking of
earth held not due to increased downward
or lateral pressure by buildings, where
cracks appeared between buildings and de-
fendant's tunnel, and extended through
buildings. Id.

27. "Where it is claimed that plaintiff
knew the purpose for which lands purchased
by defendant from her were to be used, evi-
dence that at the time plaintiff's agent
agreed to sell to defendant the lands pur-
chased by it he spoke to defendant's man-
ager about the bank sliding down if the
grading was done and was told that defend-
ant would secure the bank by putting in re-
taining walls, is properly considered in an-
swer to suggestion that deed gave defend-
ant a license to remove lateral support. Ri-
ley V. Continuous Rail Joint Co. 110 App.
Div. 787, 97 N. Y. S. 283.

28. Question whether damage to land and
buildings 120 feet away from defendant's
tunnel was caused by removal of lateral
support or by blasts. Farnandis v. Great
Northern R. Co. [Wash.] 84 P. 18. Question
whether falling of wall was due to under-
mining of wall, or to removal of lateral
support by taking down an adjoining wall
taken with the fact that wall which fell

.was out of plumb. Di Palma v. Weinman
[N. M.] 82 P. 360.

29. See Mines and Minerals, 6 C. L. 644.
30. See Damages, 5 C. L. 904.
31. Instruction in action for damages by

lessees held not objectionable as permitting
the assessment 'of damages personal to
plaintiffs. Farnandis v. Great Northern R.
Co. [Wash.] 84 P. 15.

32. See 5 C. L. 35.

R3. .'»4, 35. The Winnebago [C. C. A.] 141
F. 945.
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eral courts.^" A state court can judicially sell only the right of a shipowner subject

to maritime liens.
^^

Courts of admiralty have no general equity jurisdiction, and cannot afford equi-

table relief in a direct proceeding for that purpose/* but they may apply equitable

principles to subjects within their jurisdiction, and, in the distribution of proceeds

in their possession or under their control, may give effect to equitable claims."" They

have no jurisdiction of a suit brought solely for the purpose of obtaining an account-

ing,*" but may decree an accounting when necessary as incidental to the main relief

in a cause of which they have undoubted jurisdiction.*^

The Federal courts have exclusive jurisdiction to enforce liens given by the gen-

-eral maritime law.*- The true eritdrion of their jurisdiction to enforce contracts

is the nature and subject-matter of the contract, as to whether it is a maritime con-

tract, having reference to maritime service or maritime transactions.*" The mari-

time nature of the contract depends upon its subject-matter, and not upon locality,

nor upon the personal obligations of the parties.** A court of admiralty will not

afford relief to a mortgagee seeking to recover possession of property mortgaged to

secure the payment of a nonmaritime debt.*^ State statutes may create liens not

maritime in character and confer on their own courts power to enforce them,*" and

3«. Liens given by state statutes not the
test of admiralty jurisdiction. The San Ra-
fael [C. C. A.] 141 F. 270. Cannot enlarge
the powers of such courts by creating rights
of which they cannot take cognizance con-
sistently with their principles or with the
object of their institution. The Winnebago
[C. C. A.] 141 F. 945.

37. Where purchaser at receiver's sale
paid, over and above his bid, a certain sum
to lien claimants who had libeled vessel in
'Court of admiralty, held that insolvent es-
tate had no ownership or equity in such
sum, and *that lien claimants, vrho were also
creditors of the insolvent, could not be com-
pelled to account for the same in the receiv-
ership proceedings. In re Red River Line
[La.] 40 So. 250.

38. United States v. Cornell Steamboat
-Co., 26 S. Ct. 648, afg. [C. C. A.] 137 F. 455.

Courts of admiralty are not vested with
the powers of a court of equity, though they
-observe equitable principles and recognize
equitie,? when the primary cause is within
their primary jurisdiction. Equities for
charging vessel equally in fault for colli-

sion with share of liability for cargo dam-
age which arise out of the conduct and re-
sults of the litigation in reference to such
-claim of cargo damage, and not out of the
collision, are not cognizable in admiralty
apart from a primary cause to establish the
rights and liabilities of the parties con-
cerned. Erie & W. Transp. Co. v. Erie R.
Co. [C. C. A.] 142 F. 9.

39. In allowance of salvage for saving
property in possession of government cus-
toms officers on which duties hutve been
paid. United States v. Cornell Steamboat
Co., 202 tr. S. 184, 50 Law. Ed. . afg. [C.

C. A.] 137 F. 455.

40. The Emma B., 140 F. 771.

41. In suit for partition of vessel, may
order an accounting between libelant and
respondent of earnings and expenses of ves-
sel during period mentioned in libel. The
Emma B., 140 P. 771.

42. The San Rafael [C. C. A.J 141 F. 270.

JJIave exclusive jurisdiction as to the en-

forcement of all liens in respect to maritime
contracts. Delaney Forge & Iron Co. v.

Iroquois Transp. Co. [Mich.] 12 Det. Leg.
N. 441, 105 N. W. 527.

43. North German Fire Ins. Co. v. A.dams
[C. C. A.] 142 F. 439. Maritime contracts
give rise to maritime liens enforceable in
admiralty against the vessel. In re Eastern
Dredging Co., 138 F. 942.

44. Insurance policy on vessel engaged in
navigation is maritime contract though it

insures her against fire loss alone, and court
of admiralty has jurisdiction of action in
personam to enforce it. North German Fire
Ins. Co. V. Adams [C. C. A.] 142 F. 439. Con-
tracts for the building of ships or for the
furnishing of materials for their construc-
tion are not maritime in character, nor are
liens given on ships in the course of con-
struction maritime liens. The Winnebago
[C. C. A.] 141 F. 945. Delaney Forge & Iron
Co. v. Iroquois Transp. Co. [Mich.] 12 Det.
Leg. N. 441, 105 N. W. 527.

45. Contract mortgalging vessel to secure
payment of purchase price is nonmaritime,
and court will not entertain suit by mort-
gagee to recover possession. The Clifton
[C. C. A.] 143 F. 460.

46. If contract is not maritime in char-
acter, it is of no concern to the Federal jur-
isdiction what remedies the state may pro-
vide, "whether in rem, or otherwise. The
Winnebago [C. C. A.] 141 F. 946. Proceed-
ings in rem provided for by state statutes,
arising under nonmaritime contracts are
within the jurisdiction of state courts. De-
laney Forge & Iron Co. v. Iroquois Transp.
Co. [Mich.] 12 Det. Leg. N. 441, 105 N. W.
527. Comp. Laws 1897, § 10, 788, giving
lien for materials furnished in the construc-
tion of vessels enforceable in state courts
does not derogate from the jurisdiction of
the Federal admiralty courts, at least when
applied to ships not already engaged in

commerce. The Winnebago [C. C. A.] 141
F. 945; Delaney Forge & Iron Co. v. Iro-
quois Transp. Co. [Mich.] 12 Det. Leg. N.

441, 105 N. W. 527. It makes no difference
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such liens are enforceable in the state courts notwithstanding the fact that the vessel

has been licensed and enrolled and is engaged in interstate commerce.*^

Maritime torts give rise to maritime liens enforceable in admiralty against the

vessel.** A court of admiralty has jurisdiction of a suit to recover possession of a

vessel, duly licensed and enrolled under the Federal navigation laws, which has been

seized by state officers for violation of a state fishery law, where the constitutionality

of such law is questioned on the ground that it invades the admiralty jurisdiction of

the Federal courts, and there is a show of substance to such contention.*" Such a

suit is not one against a state so as to deprive the court of jurisdiction, though there

may be an appearance on its behalf.'" Proceedings to limit liability supersede all

other actions or suits for the same damages in the state or Federal courts upon all

matters properly presented therein, the jurisdiction of the district court, when it has

once attached, being exclusive.'^ Courts of admiralty have jurisdiction of an inde-

pendent libel by one of two vessels in a collision to compel contribution by the other

for damages which the former was compelled to pay cargo owners, upon the ground
that both vessels were equally in fault.'^ The Federal district court has jurisdictioib

of a petition which is in effect a libel in personam against the United States for the

salvage of duties collected on a cargo saved from destruction by fire while on board a

vessel and in the possession and control of the customs officers.^'

§ 2. Remedies and remedial rights.^*—One who has a maritime lien may en-

force the same by a suit in rem in admiralty regardless of the fact that he also has

an equitable lien enforceable in a court of equity. '^^ So, too, the fact that a libelant

has already brought suit in a state court for the same claim is no bar to a subsequent

proceeding in admiralty,'" but one who participates in a proceeding in a state court

to enforce a maritime lien, resulting in a sale at his instance, loses his lien, if not

by estoppel, at least by laches.''' The fact that the property saved is not within the

physical possession of the court, but is of an intangible nature, such as freight or cus-

toms duties, does not prevent the maintenance of a libel in personam against the

owner for salvage.'*

The jurisdiction of a Federal court to enforce liens given by the general mari-
time law is not affected or restricted by state statutes of limitation,'" though, when

In determining the maritime nature of the
transaction whether the vessel is to be used
wholly in Michigan waters, or elsewhere as
well. The Winnebago [C. C. A.] 141 F. 945;
Delaney Forge & Iron Co. v. Iroquois Transp.
Eo. [Mich.] 12 Det. Leg. N. 441, 105 N. W.
527.

47. Fact that she may become subject to
maritime liens, does not prevent the enforce-
ment against her in the state courts of non-
maritime liens to which she is subject under
state statutes. The Winnebago [C. C. A.]
141 F. 945; Delaney Forge & Iron Co. v.

Iroquois Transp. Co. [Mich.] 12 Det. Leg. N.
441, 105 N. W. 527.

48. In re Eastern Dredging Co., 138 F.
942.

49. If state statute is unconstitutional It

affords no justification for parties acting
under it, and court may inquire into its con-
stitutionality. The W. J. Kingston, 144 F.
560. If law is invalid proceeding Is proper
one in which to obtain a return of the ves-
sel, but If valid, libel will be dismissed. Id.

50. The W. J. HIngslun, 144 F. 560.
61. Dowdell V. United States District

Court [C. C. A.] 139 F. 444.

52. Right to such contribution is one

given by admiralty law. Erie & W. Transp.
Co. V. Erie R. Co. [C. C. A.] 142 F. 9.

53. Under Tucker Act, § 2, 24 St. at L.
505, e. 359. United States v. Cornell Steam-
boat Co., 202 U. S. 184, 50 Law. Ed. , afg.
[C. C. A.] 137 F. 455. Even if claim Is not
one arising on contract It is one for unliqui-
dated damages in a case not sounding In tort
In respect of which the party would be enti-
tled to redress in a court of admiralty. If the-
United States were suable. Id. Is not a suit
under the revenue laws. Id.

54. See 5 C. L. 37.

55. Bank of British North America v.
Freights, etc., of The Hutton [C. C. A.] 13T
F. 634. A pledge for loans made for pur-
pose of directly aiding the prosecution of
current voyages, and upon the faith of the
freights to be earned, as a part of the con-
tract, is maritime and enforceable by a suit
in rem In admiralty. Id.

56. 57. Northwestern Commercial Co. v.
Bartels [C. C. A.] 131 F. 25,

58. General admiralty rule no. 19. United
States V. Cornell Steamboat Co., 26 S. Ct.
648, afg. [C. C. A.] 137 F. 455.

59. Limitation prescribed by Cal. Code
Civ. Proc. § 813 for enforcement of liens
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there is nothing exceptional ia the case, conrts of admiralty govern themselves by the

analogies of common-law limitation.""

§ 3. Practice and procedure. A. Pleading, process, interlocutory orders, etc."-

—Service of monition may be made under the provisions of a state statute regu-

lating the mode of service in actions at law or in equity."^ A monition and publica-

tion made according to the rules and practice in admiralty in a proceeding for limita-

tion of liability is notice to all persons having claims whether they receive actual no-

tice thereof or not."^ The effect of a default to appear is ordinarily the same as in

other actions."*

It is the facts pleaded which constitute an estoppel in any given case, and not the

term by which the defense may be designated."^ New facts alleged by defendant in

his answer are to be deemed denied by libelant, and no replication is necessary or al-

lowable."" The libelant may, however, within such time as may be fixed by the court,

amend his libel so as to confess and avoid, or explain or add to such new matter, and

defendant must answer such amendments, within such time as shall be fixed in like

manner."' In the event the libelant does not elect to confess or avoid or explain or

add to such new matter, the burden of proving it rests upon the party alleging it and

it cannot be assumed to be true without proof."* On motion to dismiss before hear-

ing, the libel and not the answer is to be looked to."" Damages arising out of an in-

dependent transaction cannot be pleaded as a set-off.™ A cross-libel must be con-

fined to matters auxiliary to the cause of action set forth in the original libel.'^ The

rule as to the allowance of amendments is practically the same as in chancery.'''' An
amendment is properly allowed to conform the libel to the theory on which the case

was tried and the evidence.'^ As in other cases, the allegata and probata must cor-

respond.'* "Wliere the essential facts by reason of which the injury occurred are cor-

rectly stated, a failure to give a proper interpretation of such facts, or to give the

scientific reason for the result, or the scientific expression of the causal relation be-

tween the facts shown and the result following, is not a material variance. '°

given thereby held not applicable to libel by
passenger to enforce lien for damages for
injuries and loss of goods in collision. The
San Kafael [C. C. A.] 141 P. 270.

60. Libelant held not guilty of laches.
The San Rafael [C. C. A.] 141 P. 270.

ei. See 5 C. L. 38.

63. Service in action in personam upon
agent of nonresident defendant in accord-
ance with Pa. act July 9, 1901 (P. L. 615) §

2, els. e, g. Insurance Co. of North America
V. Prederick Leyland & Co., 139 P. 67.

63, 64. Dowdell v. United States District
Court [C. C. A.] 139 P, 444.

63. Answer held to present defense of es-

toppel to enforce lien, particularly where
no objection was interposed to evidence be-
low. Northwestern Commercial Co. v. Bar-
tels [C. C. A.] 131 F. 25.

ee. Admiralty rule 51. The Celtic Mon-
arch [C. C. A.] 138 P. 711; The "W. J. Kings-
ton, 144 F. 560.

«r. Admiralty rule 51. The Celtic Mon-
arch [C. C. A.] 138 P. 711.

68. The Celtic Monarch [C. C. A.] 138 P.

711. Truth of such new matter cannot be
assumed for purpose of summary motion to

vacate attachment of vessel for manifest
want of equity, pursuant to admiralty rule
35 of District Court of District of Wash.,
northern division, and motion should not
be sustained where libel states cause of ac-

tion. Id.

7 Curr. Law — 3.

69. The "W. J. Hingston, 144 P. 560.
70. George D. Emery Co. v. Tweedle

Trading Co., 143 P. 144.
71. Cross-libel is incidental to, and de-

pendent upon the original suit, and new and
distinct matters not included in the original
libel cannot be considered. George D. Em-
ery Co. V. Tweedie Trading Co., 143 P. 144.

72. Where exceptions to a libel are sus-
tained on the ground that owner and vessel
cannot be proceeded against jointly, it ia

proper to permit the libel to be so amended
as to make the proceeding one against the
vessel alone. The San Rafael [C. C. A.] 141
P. 270. Claims flled in proceedings for lim-
itation of liability by administrators of de-
cedents based on state statutes giving right
of recovery to widow held sufficient where
they disclosed fact that libelants were also
widows of decedents, and amendments mak-
ing claims in that capacity properly allowed,
though of limitations had run against their
claims. The Saginaw, 139 P. 906.

73. As to cause of collision. Kelley
Island Lime & Transport Co. v. Cleveland
144 F. 207.

74. Allegation In libel to recovery for in-
jui;ies to stevedore that master employed in-
experienced and Incompetent winohraan held
not to authorize recovery for isolated act ot
negligence on part of such wlnchman. The
Elton [C. C. A.] 142 P. 367.

75. Held no material variance between
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Answers to interrogatories must be responsive," and must be verified." One

may object to the answering of such of them as would expose him to any prosecution

or punishment for crime, or any penalty or forfeiture of his property for any penal

offense.''' ' It is not necessary that a party be personally before the court in order to

iivail himself of the privilege,''^' but the answers must expressly invoke it.«»

The admiralty rules authorize any person haviag an interest in any proceeds m
ihe registry of the court to intervene, by petition and summary proceeding, pro ia-

teresse suo for a delivery thereof to him, the court to proceed to hear and decide the

matter upon due notice to the adverse parties.*^ Intervening parties are generally

i-equired to tile a stipulation, with sureties, for the payment of costs and da.mages.*'^

A vessel in commission wiU not be seized and kept in custody of the marshal under

expense in a suit by a half-owner for its partition provided the respondent gives a

STifficient bond for her delivery to the marshal on the entry of a decree to that effect.*^

The amount of the bond for the release of a libeled vessel does not fix the value of

the vessel,** but on final hearing the respondent may show its actual value, which will

limit the amount which the libelant may recover.'^ In case the value of the vessel

exceeds the amount of the bond, the libelant must look to the personal responsibility

and credit of the ovmers for the excess,** therefore when there is a dispute as to the

value of the \-essel, the bond will be required in the highest amount.*'

Any real offer to pay by one then ready to pay the amount due before bringing

suit, or, in case suit is brought, a renewal of the offer in such a way as to indicate

readiness and \yillingness to pay the amount due, together with interest and costs to

the time of tender, will be treated as a lawful tender, regardless of whether the

money was produced or not,** and will relieve the party making it from further lia-

bility for interest or costs.**

(§3) B. Evidence, proof, hearing, and decree.^"—Findings of a commissioner

fixing the amount of damages will not ordinarily be disturbed unless clearly wrong,"^

but this rule has little application where he has no better opportunity to judge of the

allegrations as to cause of collision and
jjroof. Kelley Island Lime & Transport Co.
-V. Cleveland, 144 F. 207.

76. Answer to interrogatory calling for
Tules and regulations of company referring
»to rules of government tield not responsive.
In re Knickerbocker Steamboat Co., 139 F.
"713. Answer to interrogatory calling for
liy-laws of company held suflBoient. Id.

77. Verification of answers containing all

•the necessary averments held sufficient

though not in strict conformity to form used
iin admiralty pleadings. In re Knicker-
bocker Steamboat Co., 139 F. 713.

TS. Admiralty rules 31, 32. In re Knick-
erbocker Steamboat Co., 139 F. 713.
70. Proceeding to limit liability. In re

Knickerbocker Steamboat Co., 139 F. 713.

80. Answers stating that interrogatories
•framed in support of allegations in the an-
swer which if true would or might tend to

expose the petitioner to a penalty or for-
feiture held insufficient. In re Knicker-
bocker Steamboat Co., 139 F. 713.

81. Rule 43 of U. S. supreme court. The
Chief [C. C. A.] 142 F. 349. This rule does
not confer any right upon the claimant of

a vessel sold in salvage proceedings to de-
mand a summary hearing as to claims
against the resulting fund before any pro-
ceedings for distribution by clerk or com-
missioner have been taken under admiralty
rules 57 and 58 of district court of E. Dis-

trict of Pa., and to give bond for any sum
awarded him by the court in such summary
proceeding. Id.

82. Admiralty rule 34. The W. J. Kings-
ton, 144 F. 560. In suit to recover vessel
seized by state ofHcers for violation of a
state fishery law and held by respondents
merely as bailiffs and custodians for the
department of fisheries, a warden of the de-
partment of fisheries may appear and an-
swer without filing such stipulation, par-
ticularly where such answer is supple-
mented by a similar answer by the commis-
sioner of fisheries protesting against court
taking jurisdiction because of state's inter-
est and a special appearance by the attorney
general of the state making the same ob-
jection. Id.

83. Bond should be in a sum twice the
value of a half-interest. The Emma B., 140
F. 770.

84,85,86,87. The Twilight, 138 F. 1005.

88. Donaldson v. Severn River Glass Sand
Co., 138 F. 691.

89. Respondent held not relieved from
such liability where amount was not paid
into court and there was no offer to pay in-
terest and costs. Donaldson v. Severn
River Glass Sand Co., 138 F. 691.

90. See 5 G. L. 39.

91. Collision case. The Sovereign of the
Seas, 139 F. 812.
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weight of the evidence than the court."'' The fact that the award was less than the

amount claimed is no reason why it should be more favorably considered, where the

demand of the libelants was clearly excessive and exhorbitant.""

After proceedings for limitation of liability have been closed up in so far as the

parties before the court are concerned by the entry of a final decree, the court has

no power to open them up for the purpose of allowing other claimants, who did not

appear, io come into the case and prove their claims."* If the decree is not binding

on them for an/ reason, their remedy is by an independent action.** A final decree

in a collision suit, in which both vessels and all parties in interest are before the

court, is conclusive of all questions relating to the rights and liabilities of such ves-

sels arising out of the collision.""

§ 4. Appeals and subsequent proceedings.''''-^ThQ circuit court of appeals has

appellate jurisdiction to review by appeal or writ of error all final decrees in admir-

alty."^ In order to be final the decree must dispose of the whole case on the merits.""

The appeal must of course be perfected within the time prescribed by statute,^ and

the statutory notice of appeal must be given.^ Such an appeal vacates altogether the

decree of the lower court, and the case is tried de novo." And this is true though

some of the parties do not appeal.* A motion to dismiss an appeal calls in question

the jurisdiction of the appellaite court to deal with the subject-matter of the appeal,

and the only questions to be considered are those relating to the issue whether the

appeal was properly taken and perfected.'' It is no ground for dismissal that the

evidence on which the decree was rendered is not presented to the appellate court.*'

Admissions, see latest topical index.

takes but little evi-
The Sovereign of the

ADOPTION OP CHILDREN.

§ 1. Adoptive Acts and Proceedings (35). g 2. Consequences of Adoption (37).

§ 1. Adoptive acts and proceedings.''—Statutes authorizing the adoption of

children are in derogation of the common law and should be strictly construed,* but

sloner to take testimony as to claims for
alleged damages is reviewable on appeal
from final decree on commissioner's report
though the time for taking an appeal from
the prior decree has expired, the prior decree
being interlocutory. La Bourgoyne [C. C. A.]
139 F. 433. It is no ground for dismissing
the appeal that an order substituting appel-
lant for certain interveners was not fileJ
with the clerk until after the expiration of
the time for appealing, where it was made
and served before the expiration of such
time. Brown v. Merchants' Marine Ins. Co.
[C. G. A.] 144 F. 85.

a. It is no ground for dismissal that no-
tice of appeal was not served on parties for
whom appellant had been substituted by or-
der of district court, where they agreed to
sign document authorizing appellant to rep-
resent them, and do not claim that they are
not represented or question the right of the
court to proceed with the appeal. Brown v.

Merchants' Marine Ins. Co. [C. C. A.] 144
F. 85.

3. The San Rafael [C. C. A.] 141 F. 270.

4. Whole case is opened by appeal in pro-
ceeding to limit liability though claimant
does not appeal. The San Rafael [C. C. A.]
141 F. 270.

5, 6. Brown v. Merchants' Marine Ins. Co.
[C. C. A.] 144 F. 85.

7. See 5 C. L. 41.

8. In re Huyck's Estate, 99 N. T. S. 502.

92. Not where he
dence of importance.
Seas, 139 F. 812.

93. The Sovereign of the Seas., 139 F. 812.

94, 95. Dowdell v. United States Dlst. Ct.

[C. C. A.] 139 F. 444.

96. A final decree in a collision suit in

which both vessels and all parties in inter-

est are before the court, in which the dam-
ages suffered by both vessels and the cargo
are assessed, the aggregate damages to both
vessels equally apportioned, and the dam-
ages to the cargo charged against one ves-
sel alone because of insufficient pleadings
to authdrize their apportionment, is a bar
to an independent libel subsequently brought
to compel contribution for cargo damage.
Brie & W. Transp. Co. v. Erie R. Co. [C. C.

A.l 142 F. 9.

97. See 5 C. L. 40.

98. Act March 3, 1891, % 6, 26 St. 828, c.

517. The Chief [C. C. A.] 142 F. 349.

99. The , Chief [C. C. A.] 142 F. 349. Or-

der of district court refusing to allow
claimant of vessel, libeled for salvage and
sold under order of court, to intervene pro

interesse suo, under admiralty rule 43, for

summary determination of his right to the

fund in court as a result of such sale, and
for a delivery to him of such fund on sub-

stitution of bond, held not final. Id.

1. Decree granting prayer for limitation

of liability, holding vessel in fault for col-

lision, etc., and referring cause to comrais-
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a construction should not be adopted which would defeat their object.' In deciding

whether leave to adopt should be granted, the welfare of the child is the primary if

not the sole consideration.^"

In Pennsylvania no action of any court is absolutely essential to a valid and

lawful adoption/'- the controlling fact being the intention of the adopting parent."

The statute provides for the approval of the court and gives him power to refuse to

sanction an adoption unless satisfied that the welfare of the child will be promoted

by it, but beyond that his action only confirms that of the parent.^' Adoption being

purely a statutory fiction, consent of the parents or others having the custody of the

child, though generally required, is not of the essence of the adoption.^* In Loui-

siana, the notarial act by which a child is adopted need not be signed by any one for

him if the child has neither parent nor tutor,^^ and the parents of a foundling have

no voice in its adoption. ^^ In Washington, nonresidents cannot maintain a petition

for adoption.''^^ In New York a married man, not lawfully separated from his wife,

may not adopt a chUd without her consent.^* The presumption of regularity of judi-

cial proceedings obtains in a special statutory proceeding to establish one as heir.^"

Under the statute of Wisconsin an order of the court establishing one as heir becomes

final and effectual when the court signs the same and announces its determination,

and its entry by the clerk upon the records of the court is not essential to its valid-

ity.^" There is no presumption that children living with people whose names they

have taken have been adopted,^^ and there being no evidence of a statutory adoption

9. The subject-matter and proceedings
under Rev. St. 185S, c. 49, providing- for the
establishment of one as heir being Icindred
to those for the adoption of children, the
statute should be liberally construed to ac-
complish its object. In re Marchant's Es-
tate, 121 Wis. B26, 99 N. W. 320.

10. Knight V. Gallaway ["Wash.] 85 P. 21.

11. In re Peterson's Estate, 212 Pa. 453,

61 A. 1005.
12. The question of adoption depends

upon the intention of the adopting parent,
and the literal decree of the court is not the
only governing fact. In re Peterson's Es-
tate, 212 Pa. 453, 61 A. 1005.

13. In re Peterson's Estate, 212 Pa. 453,

61 A. 1005. -Where the petition for adop-
tion -was first filed by the husband but later

joined in by the -wife who afterwards
treated the child as her o-wn, and the peti-

tion and decree used both the word "peti-

tioner" and the -word "petitioners" the child

-was entitled to take as a distributee of the
-wife's estate. In re Peterson's Estate, 212

Pa. 453, 61 A. 1005.

14. Succession of Dupre [La.] 41 So. 324.

15. Construing Act No. 31 of 1872, p. 79.

Succession of Dupre [La.] 41 So. 324. Act
No. 31 of 1872, p. 79, if interpreted so as to

dispense -with the concurrence of a tutor
ad hoc in the adoption of a child is not un-
constitutional as depriving the minor of lib-

erty and property without due process of

la-w-. Id. Upon a claim to heirship, proof of

the death of" the parents of a child at the
time of its adoption -was not objectionable
on the ground that only the notarial act
could sho-w that fact. Id.

16. Under Civ. Code, art. 213, providing
that the "foundling -whom persons from char-
ity have received and brought up cannot be
claimed by its father or mother," the par-
ents no longer have any authority over the

foundling and for all purposes of its adop-
tion, the situation is as if the parents -were
dead. Succession of Dupre [La.] 41 So. 324.

17. Under Ballinger's Ann. Codes & St. §

6480 providing that any inhabitant of the
state not married or any husband and -wife
Jointly may petition the court of their
proper county for leave to adopt, a child.
Knight V. Gallaway [Wash.] 85 P. 21.

18. La-ws 1873, p. 1244, c. 830, § 3; La-ws
1896, p. 225, c. 272, § 60. Middleworth v.

VDrd-way, 49 Misc. 74, 98 N. T. S. 10. Though
this provision has reference to an adoption
as provided for by the domestic relation
la-w, it operates to render such an adoption
by contract malum prohibitum as to the
wife, and -without eftect as to her interest
in his estate under the statute of distribu-
tion. Id.

19. The court having acquired jurisdic-
tion over the subject-matter, it -was pre-
sumed in a collateral proceeding that pro-
ceedings under Rev. St. 1858, c. 49, -were
regular though there -was no entry in the
clerk's minutes of any proceedings had on
the date fixed by the notice for hearing,
-where the records sho-wed a hearing on a
subsequent day of the same term. In re
Marchant's Estate, 121 Wis. 526, 99 N. W.
320.

20. Under Rev. St. 1858, c. 49. In re
Marchant's Estate, 121 Wis. 526, 99 N. W.
320.

21. In re Huyck's Estate, 99 N. T. S. 502.

That decedent -was taken from an orphan
asylum at the age of seven years, took the
name of the people receiving him, lived
-with them until after his majority, and -was
al-ways treated as a son held insuflicient to
raise a presumption of legal adoption in the
absence of evidence of a statutory adoption.
Id.
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the court will not presume that adoption papers had been executed and were de-

stroyed by a fire in a public building in which, under the law, they would have been

fded."

Contracts of adoption.'^—Alleged contracts of adoption when relied on to secure

an interest in the estates of deceased persons must be established by clear and satis-

factory evidence.^* In proceedings to enforce them, any evidence having a fairly

ascertainable tendency to enlighten the court's understanding as to the situation and

circumstances of the parties, should be admitted.^' The usual rules of construction

apply to written contracts of adoption.^* Parol evidence is admissible to explain

ambiguities, or the local or colloquial meaning of terms used.^' The fact that

the contract is unilateral does not render it invalid if performed by the party not

bound by its terms.''^ A contract of adoption by a married man to which his wife is

not a party must be enforced in subordination to her rights in his estate, particularly

where the statute requires her consent.^"

§ 2. Consequences of adoption.^"—The effect of an adoption, must be deter-

mined by the law ia force at time of the adoption.^'- An adopted child has only

such rights as the statute clearly gives him.^" While he may inherit, his rights in

this regard are no greater than those of a natural child. '.^ In Illinois the adopting

parents and their heirs inherit from the adopted child, its descendants, husband, or

wife, such property as the adopted child may have received from or through the

adopting parents.^* In some states the adoption does not give the adopting parent

a right to the custody of the child.*" One does not waive his rights as an established

heir by filing a claim against the estate for services rendered deceased under the

agreement pursuant to which the proceedings to establish him as an heir were had.*"

22. In re Huyck's Estate, 99 N. T. S. 502.

Where papers are not found in an office

where if in existence they ought to be, the
presumption arises that no such documents
ever existed. Id.

23. See 5 C. L. 42.

24. Middleworth v. Ordway, 49 Misc. 74,

98 N. T. S. 10. Alleged oral contracts to

adopt children of strangers and to make tes-

tamentary disposition in their behalf at the
expense of children of the blood or to make
them equal heirs with such children. In re

Peterson [Neb.] 107 N. W. 993.

25. In re Peterson [Neb.] 107 N. W. 993.

26. Where a contract provides that upon
a child arriving at a certain age it shall be
entitled to the rights of a child of the foster
parents in their property, the status! as the
child of such parents begins when the child
arrives at such age, but not the time for the
enjoyment of such rights. Child not pre-
cluded because there was nothing to take
when she arrived at the age of eighteen.
Middleworth v. Ordway, 49 Misc. 74, 98 N,

T. S. 10.

37. Middleworth v. Ordway, 49 Misc. 74,

98 N. T. S. 10. A contract providing that the
child should remain with the adopting par-
ents and submit to their control until she
arrived at the age of 18 years when she
should be entitled to her "dower rights in

the property" as if she were their own child

vested in the child, upon the performance
of the condition, the same interest in her
foster father's property as his own lawful
child would have had in case of intestacy.

Id.

28,29. Middleworth V. Ordway, 49 Misc.

74, 98 N. T. S. 10.

30. See 5 C. L. 42.

31. Blodgett V. Stowell [Mass.] 75 N. B.
138. A child whose adoptive father died in
1903 and who had been adopted after the
passage of St. 1876, p. 210, c. 213, providing
that the adopted child shall stand in regard
to the legal descendents, but to no other of
the kindred of such parent, in such position
as if born to him in lawful wedlock, could
not take as the "issue" or "heir" of her
adoptive father under the will of her
adopted grandfather. Id.

33. Morgan v. Reel [Pa.] 62 A. 253.

33. Where a person adopts a child of a
deceased child and dies intestate, the adopted
child is entitled to inherit only as child and
not as both child and grandchild. Morgan
V. Reel [Pa.] 62 A. 253. See, also. Descent
and Distribution, 5 C. L. 995.

34. Where an adopted illegitimate child
dies leaving an illegitimate child surviving
only a few months, the heirs of the adopting
parents and not the natural mother of the
adopted child will inherit property received
by the adopted child from the adopting par-
ent by devise, under 1 Starr & C. Ann. St.

1896, p. 353, § 6. Swick v. Coleman, 218 111.

33, 75 N. E. 807. The right of such in-
heritance under the statute is not restricted
to the particular property received but in-

cludes the proceeds of a sale thereof. Id.

35. White v. Richeson [Tex. Civ. App.]
15 Tex. Ct. Rep. 846, 94 S. W. 202.

36. A claimant as heir under Rev. St.

1858, c. 49, by filing a claim in order to

protect himself should it be determined that
he had no interest as such heir. In re Mar-
chant's Estate, 121 Wis. 526, 99 N. W. 320.
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ADUIiTERATICnV.

I^eglslatinn and Regulation (38).

The Offense (3S).

§ a Enforcement and Prosecution (38).

§ 1. Legislation and regulations'^—Statutes prohibiting the adulteration of

food must, of course, comply with constitutional provisions requiring singleness of

subject-matter and expression thereof in the title.'* The sale of samples of drugs

and articles of food to ofBcial inspectors may be required by law,'° but such samples

must be reasonable ones under all the circumstances.*" In Pennsylvania the vitia-

tion, impurity, or adulteration of liquors sold, is a defense to an action for the price

of the same, provided their quality or value is thereby impaired.*^

§ 2. The offense.'^^—The sale of oleomargarine, made to resemble butter in

appearance, has been prohibited in some jurisdictions.*' Artifiicial coloring is suffi-

ciently established if it is shown that one of the ingredients is so treated as unneces-

sarily to impart to it a certain color, which it in. turn imparts to the article sold.**

The Pennsylvania statute prohibiting the adulteration of food does not apply to the

adulteration of drinks.*^

§ 3. Enforcement and prosecution.*^—On trial of an indictment for the sale of

oleomargarine resembling yellow butter persons who saw it at the time may testify

as to its resemblance to butter though it is not produced in court.*^ Samples of but-

ter and oleomargarine are admissible for purposes of comparison if sufficiently iden-

titled.** A witness should not be allowed to state that cotton-seed oil is recognized as

a legitimate ingredient.*" Where the defense is permitted to prove that cotton-seed

37. See 5 C. L. 43. See, also, Food, 5 C.
L. 1436.

38. Act of June 26, 1895 (P. L. 317), en-
titled "An act to provide against the adul-
teration of food and providing for the en-
forcement thereof," "will not sustain an in-
dictment for adulteration of drinks, al-
though the second section of the act so pro-
vides owing to the constitutional require-
ment tliat the title express the entire sub-
ject-matter, and "food" will not ordinarily
include drink. Commonwealth v. Kebort,
212 Pa. 289, 61 A. 895. Act of May 29, 1901,
P. Ij. 327, prohibiting the sale of oleomar-
garine resembling butter is not unconstitu-
tional for including more than one subject.
Commonwealth v. Caulfleld, 27 Pa. Super. Ct.

279.

39. Act of Congress, Feb. 17, 1898 (30 St.

at L. 246, c. 25), requiring sale of sample
of drugs or articles of food for purpose of
official analysis is constitutional. District
of Columbia v. Garrison, 25 App. D. C. 663.

40. What is a reasonable sample is not
for the determination exclusively of the offi-

cial inspector or the dealer. District of Co-
lumbia V. Garrison, 25 App. D. C. 563. A
milk dealer held justified in refusing to sell

a half a pint of milk to an inspector for
2c when he offered to sell him a "whole pint
for 4c and the sale of half a pint would
have destroyed the value of the remainder
for his business. , Id.

41. Proof of adulteration without proof
that such adulterations are deleterious.
Spell.man v. Kelly, 27 Pa. Super. Ct. 39.

The affidavit of defense should either aver
that the impurity, vitiation or adulteration
impairs their quality or value, or should
state facts which would necessarily imply
such impairment. Id.

42. See 5 C. Li. 44. See, also, Food, 5 C. L.

1436.

43. The Act of May 29. 1901 (P. L. 327),
was intended to prevent the sale of oleomar-
garine which by reason of the addition of
coloring matter, or of the selection or treat-
ment or combination of its component parts,
is made to resemble and be in imitation of
yellow butter. Commonwealth v. Mellet, 27
Pa. Super. Ct. 41. It was not intended to be
entirely prohibitive of the sale of the ar-
ticle, nor to prevent only the sale of colored
oleomargarine manufactured and sold en-
tirely within the state. Id.

44. Treating cotton seed oil in the manu-
facture so as to render it yellow which im-
parted to the oleomargarine of which It is

an ingredient the same color. Common-
wealth V. Mellet, 27 Pa. Super. Ct. 41. Proof
that oleomargarine "was colored in imitation
of butter by cotton seed oil, which was an
essential ingredient, but whose yellow color
was unnecessarily preserved in its manufac-
ture, will sustain a conviction. Id.

45. Act June 26, 1895 (P. L. 317), though
it defines the term "food" as including "all
articles used for food or drink by man."
Commonwealth v. Kebort, 212 Pa. 289, 61 A.
895.

46. See 5 C. U. 44. See, also, Pood, 5 C.
L. 1436; Indictment and Prosecution, 5 C. L.
1790.

47. On trial under an indictment for sale
of color'ed oleomargarine, sold more than a
year previous, the state did not need to
show inability to produce the oleomargarine
before introducing proof of color by eye-
witnesses at time of sale. Comonwealth v.

Caulfleld, 27 Pa. Super. Ct. 279. Testimony
to the effect that oleomargarine was yellow
like butter is not opinion evidence but
merely testimony on an actual fact. Id.

48. Samples are inadmissible with no
proof of their Identity except the represen-
tations of the sellers. Commonwealth v.
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oil is a necessary ingredient of oleomargarine, the prosecution should be permitted

in rebuttal to show that it does not necessarily impart the color of yellow butter^,

unless specially prepared.""

ADULTERY.

§ 1.

§ 2.

TUe Oteeaae (39).
The Indictment or Informatton (30).

§ 3. Evidence (40>.

g 4. Piactlee and Trial (40).

Only the criminal offense is included in this topic. °^

§ 1. The offense.^'—The offense is variously defined by statute. In some

states it is committed by gexual intercourse between persons, one or both of whom,

are married,^^ while in others "living together " °* or notoriously immoral co-

habitation ''" is required.

§ 2. The indictment or information.^"—In Georgia a man charged with adul-

tery and fornication on four different counts may be convicted on any of them and

the state need not elect on which it will prosecute until all the evidence is in.^' An«

information charging a continuing offense, such as living in a state of adultery it-

is proper to allege commission of crime between certain dates.'* The female with

whom accused is charged to have committed the crime of adultery need not be made-

a co-defendant.'''* If the information fully and plainly describes the offense, it is

immaterial that it incorrectly designates the same *° or that it fails to show on what
statute the prosecution is based."^ In some states only the offended spouse can, by
complaint, commence the prosecution,*^ and it must be before their divorce."^

MeUet, 27 Pa. Super. Ct. 41. But chemical
analysis is not always necessary, especially
where an experienced officer of the state,
completely identifies them. Id. A sample
of oleomargarine may be introduced for pur-
pose of showingr that it does not necessarily
resemble butter, without proof that it was
commercial oleomargrarine, "when sample was
identified by an experienced chemist in oleo-
margarine as such and there is no set for-
mula according to "which all oleomargarine
is manufactured. Commonwealth v. Caul-
field, 27 Pa. Super. Ct. 279.

49. Involves a construction of the statute.
Commonwealth v. Mellet, 27 Pa. Super. Ct.

41.

50. Commonwealth v. Mellet, 27 Pa. Super.
Ct. 41.

51. See Divorce, 5 C. L. 1026.
53. See 5 C. L. 45. See Clarlc & Marshall

on Crimes [2d Ed.] 707.

53. In Georgia both parties to the offense
must be married. In the absence of evi-

dence of marriage of either party, court
erred in not setting verdict of guilty aside.

Tison V. State [Ga.] 53 S. B. 809. Where
one is convicted of the offense of adultery
and fornication, and the evidence does not
disclose that either the accused or the other
party participating in the criminal act is

married, the verdict is without evidence to

support It, and a new trial should be
granted. Elliott V. State [Ga.] 53 S. B. 809.

54. It is not necessary in Texas that par-
ties should "live together as man and wife"
to constitute adultery under the statute,

they need be only living together and hav-
ing intercourse. Shaw v. State [Tex. Cr.

App.] 91 S. W. 1087. Sexual intercourse be-
tween persons talcing meals at the same
place, but sleeping at different places is not

"living together." Paul v. State [Tex. Or,
App.] 90 S. W. 171.

5.5. Under Stat. 1871-72, c. 276, punishing-
"open and notorious adultery" the notoriety
must go not only to the cohabitation but
to its meretricious character and a cohabi-
tation reputed to be matrimonial is not
within the statute. People v. Salmon [Cal.J
83 P. 42.

50. See 5 C. L. 45.

57. Sutton V. State [Ga.] 53 S. E. 381.

58,59. State V. Nelson, 39 "Wash. 221, 81-

P. 721.

00. An information whicli plainly charges-
the crime of living in a state of adultery
under Ballinger's Ann. Codes & St. § 7231,.

is sufficient, even though it incorrectly des-
ignate the crime. State v. Nelson, 39 "Wash.
221, 81 P. 721.

61. If a person of common understanding,
can readily discern what is intended by an.
information and what crime is charged, it

is not bad for uncertainty because not speci-
fying whether found under §§ 7230, 7231, or
7238 of Ballinger's Ann. Codes & St. State-
V. Nelson, 39 "Wash. 221, 81 P. 721. Nor is-

such an information bad for duplicity. Id.

62. Under Code, § 4932. State v. Loftus
[Iowa] 104 N. "W. 906. "Whether husbana.
demanded a prosecution so as to come within
tlie Code, is a question for the Jury on the
evidence. Id. The fact that a husband tes-
tified before the grand jury in response to-

a subpoena, and hisi declaration that on re-

quest of county attorney he would have
come without a subpoena, and that he "wanted-
the guilty parties punished, is not such a-

complaint as was intended by Code, § 4932.

Id.

63. State v. Loftus [Iowa] 104 N. "W. 906..
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§ 3. Evidenee.'*—^It is admissible to prove the condition and circumstances

of tte parties/" their conduct before and after the alleged offense and pertinent

thereto/^ indications of familiarity in their general demeanor toward each other, "^

the repute of the woman and of the house where the parties met/' and birth of a

child following the co-habitation/' Where conduct of a possibly incriminating na-

ture is shown defendant should be permitted to explain it.''" That defendant is

married is to be proved as in other cases.''- Under the Texas statute the jury need

not find that the parties had sexual intercourse at any specified time, but only that

they were living together and at some time during the period covered by the indict-

ment had such intercourse.'^ The offense need not be proved by direct evidence.'^

§ 4. Practice and trial.''*—The husband of the defendant's paramour is a

competent witness against him.'^ Lack of proper objection made in the court below

to the evidence establishing a divorce renders the divorced wife a competent wit-

ness against her former husband charged with adultery,'* except as to communica-
tions made by one to the other during marriage." The evidence showing several

and distinct occasions on which opportunity to commit the crime was presented,

the state, on motion by defendant, must elect on which occasion it will rely,'^ but
need not so elect until the evidence is all in."

64. See 5 C. L. 45.

65. That defendant's paramour was mar-
ried and that her husband was absent.
State V. Nelson, 39 "Wash. 221, 81 P. 721.
Testimony of a witness that she understood
that the woman with whom the offense was
committed was a widow and that the ac-
cused had said she was. Coons v. State
[Tex. Cr. App.] 91 S. W. 1085. A witness
may testify that he supposed the accused to
be a married man, that several years pre-
vious he lived with a woman reputed to be
his wife and had a family; sucli evidence
Is not objectionable as opinion evidence, or
as indefinite or too remote. Id. That wit-
ness understood accused to have been mar-
ried but did not Imow whether or not he
had a divorce. Id. The testimony of a wit-
ness that the man with whom the accused
was alleged to have committed the offense,
claims to be a married man, is merely hear-
say, and such evidence has no probative
value. Tison v. State [Ga.] 53 S. B. 809.

66. Evidence of the action of the parties
immediately before or after the date of the
alleged offense is germane and pertinent,
and is admissible though happening in a
county foreign to the place of trial. Coons
V. State [Tex. Cr. App.] 91 S. W. 1085. Evi-
dence showing that accused insisted that
his paramour stopping at the same hotel
with himself changed her room from down-
stairs to up stairs near his own. Id. Tes-
timony as to the conduct of defendant and
his paramour three months prior to date
alleged in information is competent. State
v. Nelson, 39 Wash. 221, 81 P. 721.

67. That accused called his paramour
"Muggins" though her true name was Mrs.
Shaw. Coons v. State [Tex. Cr. App.] 91 S.

W. 1085. Evidence of familiarity between
defendant and woman not identified held
sufficiently connected with woman named in
the indictment to be admissible. Counts v.
State [Tex. Cr. App.] 16 Tex. Ct. Rep. 142,
94 S. W. 220.

68. Where a married man was seen at the
house and In bed with a woman other than

his wife's, It is competent to show that the
house was reputed a bawdy-house, and the
woman a prostitute. Sutton v. State [Ga.]
63 S. E. 381.

69. Evidence of the fact that defendant's
paramour gave birth to a child more than
twenty months after she had seen or co-
habited with her husband, to prove adultery
with some one. State v. Nelson, 39 Wash.
221, 81 P. 721.

70. In a prosecution based on circumstan-
tial evidence, part of which was the fact
that accused had left home and was living
elsewhere, the accused should have been
permitted to testify that the reason he left
home was because his wife had dra^vn a
revolver on him, took a knife to her bed
and made life unendurable for him. State
V. Koller [Iowa] 105 N. W. 391.

71. The provision in § 7232, Ballinger's
Ann. Codes & St., that a recorded certificate
of marriage or certified copy thereof shall
constitute proof of marriage in adultery
cases, is cumulative and does not exclude
other proof. State v. Nelson, 39 Wash. 221,
81 P. 721. And see Marriage, 6 C. L.. 515.

72. Counts V. State [Tex. Cr. App.] 16
Tex. Ct. Rep. 142, 94 S. W. 220.

73. Need be established only beyond a
reasonable doubt. Sutton v. State [Ga.] 53
S. E. 381. Evidence that accused and his
paramour were living continuously for two
or three months at some boarding house,
that they were seen upon the bed in the act
of intercourse, although the latter is sharply
contradicted, is sufficient to sustain a ver-
dict of guilty. Coons v. State [Tex. Cr.
App.] 91 S. W. 1085. Circumstantial evi-
dence of intimate association of married
man with woman living alone held suffi-
cient. Counts v. State [Tex. Cr. App.] 16
Tex. Ct. Rep. 142, 94 S. W. 220.

74. See 5 C. L. 45.

75,76,77. State v. Nelson, 39 Wash. 221,
81 P. 721.

78. State v. Lottus [Iowa] 104 N. W. 906.
79. Sutton V. State [Ga.] 53 S. B. 381.
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Advancements, aee latest topical index.

ADVERSE POSSESSION.

§ 1. Estates and Property Subject to Ad-
verse Possession <41).

§ 2. Against Wbom Available (41).
To Whom Available (42).
Definition and Ksseutlal Elements

§ 3.

§ 4.

<43).

§ 6.

Hostility (44).
Continnity (48). Tacking (49).

§ 7. Duration (49).
g 8. Color of Title (50).

§ 9. Payment of Taxes (52).
g 10. Area of Possession (S2).

g 11. Sufflciency of Possession (52).

g 12. Pleading, Evidence, and Instructions
(55). Evidence (55). Instructions (56).

g 13. Nature of Title Acauired (57).

§ 1. Estates and property subject to adverse possession.^"—The statute of

limitations will run against an equitable estate in favor of adverse user and, hav-

ing so commenced to run, will continue to run against an estate in remainder

which becomes vested by the grant upon which the whole estate depends. °^ Whether

title to a railroad right of way may be acquired by adverse possession seems to de-

pend upon the nature of the company's title and the manner in which it was ob-

tained.^^

§ 3. Against whom availaUe.^^—The public domain is not susceptible of ad-

verse possession, and until a title thereto is vested at least equitably in a private

owner limitations do not run.** Adverse possession runs against the state in some
cases.*'' It has never been authoritatively determined by the courts of the United

80. See 5 C. L. 45.

81. McCullough V. Seitz, 28 Pa. Super. Ct.

458.
82. NOTE. Adverse possession of railroad

right of way: The Federal supreme court
has held "that the nature of the duties im-
posed by Congress upon the railroad com-
pany, and the character of the title con-
ferred by Congress upon the railroad com-
pany, and the character of the title con-
ferred by Congress in giving the right of
way * « • are inconsistent with the power
of the Individual to acquire, for private
purposes, by limitation, a portion of the
right of way." Northern P. R. Co. v. Towns-
end, 190 U. S. 267, 47 Law Ed. 1044. See,

also, Oregon S. L.. R. R. v. Quigley, 10 Idaho,
770, 80 P. 401. Contra. Northern P. R. Co. v.

Ely, 25 "Wash. 384, 87 Am. St. Rep. 766, 54

L. R. A. 526. The same result has been
reached by holding that cultivation of a
portion of such a right of way is not ad-
verse user. Railroad v. Donovan, 43 Kan.
134, or that the right of way is a public
highway. Southern Pac. R. ,Co, v. Hyatt,
132 Cal. 240. But title by adverse user has
been recognized where the right of way
was given by state grant. Illinois C. R. R.

V. Wakefield, 173 III. 564. Where the right
of way is obtained from individuals, the
courts generally permit title to be gained
by adverse user. Matthews v. R. R. Co., 110

Mich. 170, 64 Am. St. Rep. 336; Wilmot v.

R. R. Co., 76 Miss. 374; Pittsburgh, etc., R.

Co. V. Stickey, 155 Ind. 312. Contra. Slo-

cumb V. R. R. Co., 57 Iowa, 675; Railroad v.

Donovan, 104 Tenn. 20.—From 6 Columbia L.

R. 61.

83. See 5 C. L. 46.

84. One who makes improvements on
such land, knowing it to be open to explora-

tion and sale for its minerals, and makes
no effort to secure the title thereto under
the laws or the right of possession under
the local rules and customs of miners, has
no valid claim of possession or of compen-
sation for his improvements as an adverse

holder in good faith. Helstrom v, Rodea
[Utah] 83 P. 730. Under Code, § 141, re-
quiring the owner of lands in the adverse
possession of another claiming under color
of title to sue for possession within 7 years
after accrual of right or title, he is not
barred until the expiration of 7 years from
the grant, although the person claiming ad-
versely was in possession prior thereto.
Lindsay v. Austin, 139 N. C. 463, 51 S. B. 990.
Limitations do not run against a settler on
public lands belonging to the United States,
until the issue of a patent to him. Slaight
V. Northern Pac. R. Co., 39 Wash. 576, 81 P.
1062. As against a railroad company en-
titled to a grant of public lands, the statute
of limitations begins to run in favor of a
claimant under the timber culture act from
the time of his taking possession under the
receiver's receipt. Blumer v. Iowa R. Land
Co. [Iowa] 105 N. W. 342. Where lands
granted to a railroad company had been
earned and all contests pending in the land
department disposed of, they were subject
to the doctrine of adverse possession, al-
though not certified to the company by the
land department. Blumer v. IO"wa R. Land
Co. [Iowa] 105 N. W. 342.

See, also, Limitation of Actions, 6 C. L.
465; Public Lands, 6 C. L. 1126.

85. In North Carolina, under the express
provisions of Revisal 1905, § 380, adverse
possession against the state for 30 years is

presumptive of a complete title out of the
state, only where such possession has been
ascertained and identified under known and
visible lines or boundaries. Bullard v. Hol-
lingsworth [N. C] 63 S. B. 441. In Ken-
tucky, under Ky. St. § 2523. Asher v. How-
ard [Ky.] 91 S. W. 270. The patentee of
lands by the state cannot oust one who has
acquired title thereto by right of possession
and lapse of time. Id. Rev. St. 1899, § 4270,
prohibiting the running of limitations
against the state, as to public lands, is not
retrospective, and did not prevent the op-
eration of the ten-year limitation of actions
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States whether a state can lose its territory by prescription and acquiescence; '* but

it was held that there had not been an acquiescence by Mississippi in the claims of

the authorities of Arkansas to jurisdiction over an island' in the Mississippi river

for long enough time to deprive it of its sovereignty over the island." A county

cannot make any agreement as to a boundary line, whereby, by long acquiescence

therein, it may be divested of the title to school lands.^^ Adverse possession may run

against a municipality;^' but not as to property held by it in its governmental

capacity for public purposes.'" Prescription does not run against a riparian owner

in respect to batture while administered by a city for public use.'^ The prescription

erf three years, under the constitution of Louisiana, has no application to a defend-

ant resisting by exception or answer, plaintiff's attack upon his title. '^ Where a

right of entry and of action is lost by a trustee by adverse occupation, the cestui

que trust is also concluded."^ Title cannot be acquired as against a minor "* or a

married woman ;
"^ but disabilities cannot be tacked to prevent the" running of the

statute of limitations. ''° Where the legal title is in a trustee, adverse possession

runs against the cestui."^ The burden of proving a disability that will prevent the

running of the statute of limitations is on the party asserting it ;
'^ and where the

statute of limitations has commenced to run against an ancestor before descent cost

it continues to run against the heir though under disability.'' A disability, which

Trill stop the running of the statute is only one existing at the time the right of ac-

tion accrued, and no after-accruing disability will stop it.^

§ 3. To whom available.-—Under the statutes of Massachusetts, authorizing

Toluntary religious societies to acquire, use, and enjoy property in the same man-
ner as if incorporated,^ such a society can acquire title by adverse possession.*

to recover lands, when an adverse claimant
of swamp lands patented by the state to a
county took possession before that section
became a law. Hunter v. Pinnell [Mo.] 91
S. W. 472. The statute of Indiana (Rev. St.

1852, § 224), making' limitations of actions
applicable to the state, remained in force
Mily until 18S1, since whicli time the com-
fflion-law rule exempting: the state there-
from has prevailed. McCaslin v. State [Ind.
App.] 75 N.,E. 844.

86,87. Moore v. McGuire, 142 F. 787.

88. Atacosa County v. Alderman [Tex.
atv. App.] 91 S. W. 846.

89. Where a vendor conveyed a lot by
anetes and bounds, putting the vendee in
possession and knowing and acquiescing
therein, and the vendee and his grantee oc-
cupied the premises for over 30 years, they
acquired title by lapse of time, as against
a municipality claiming a strip of land for
a street alleged to have been dedicated by
the vendor. To'wn of Como v. Pointer
[Miss.] 40 So. 260.

00. Rapp V. Stratton [Wash.] 83 P. 182,
following West Seattle v. West Seattle Land,
etc., Co., 38 Wash. 359, 80 P. 549.

91. Minor's Heirs v. New Orleans [La.]
Sg So. 999.

93. Const. 1898, § 233. Ramos Lumber
& Mfg. Co. V. Labarre [La.] 40 So. 898; St.

Paul V. Louisiana Cypress Lumber Co. [La.]
49 So. 906.

03. Cameron v. Hicks [N. C] 53 S. E. 728.
94. Limitations do not run against the

Infant heirs of a trustee of the legal title

to land, nor against the cestui que trust,

during the infancy. Cameron v. Hicks [N.
C] 53 S. E. 728.

95. Where a married woman acquired no
title under a junior state grant which con-
flicted with a prior grant, she was not a
person "entitled to commence an action for
the recovery" of the land, and could not
therefore use her disability to defeat a claim
of adverse possession. Berry v. Ritter Lum-
ber Co. [N. C] 54 S. E. 278. The act of
1899 removing the disability of coverture
was not retroactive, but by its terms (Re-
visal 1905, § 363) no adverse possession prior
to Feb. 13, 1899, could be counted against
a married woman. Norcum v. Savage [N.
C] 53 S. B. 289; Berry v. Ritter Lumber Co.
[N. C] 54 S. E. 278.

96. Tarborough v. Mayes [Tex. Civ. App.]
91 S. W. 624. The disability of the minority
of tlie heirs cannot be tacked to the dis-
ability of the coverture of the ancestor to
prevent the running of tlie statute of limita-
tions. Blean v. Childress [Tex. Civ. App.]
89 S. W. 84'; "Lamberida v. Barnum [Tex.
Civ. App.] 90 S. W. 698.

97. Kirkraan v. Holland, 139 N. C. 185,
51 S. B. 856.

98. Elcan v. Childress [Tex. Civ. App.] 89
S. W. 84. In Kentucky, no disability pre-
vents the running of the thirty-years limita-
tion, if a right of action would have existed
in the claimant but for the disability. Ky.
St. 1903, § 2508. Watkns v. Pfeiffer [Ky.]
92 S. W. 562.

99. Shaffer v. Detie, 191 Mo. 377, 90 S. W.
131.

1. Lamberida v. Barnum [Tex. Civ. App.]
90 S. W. 698.

2. See 5 C. L. 47.

3. St. 1811, c. 6, § 3, re-enacted In St.

1834, c. 183, § 5, and In Rev. St. 1836, c. 20,
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§ 4. Definition and essential elements.^—The entire doctrine of adverse pos-

session is based upon the existence of defective titles, for where titles are good there

is no occasion for invoking it;" and the acquisition of title thereby is predicated

upon the statute of limitations^ The possession which will confer title ' must be

hostile," actual, visible, notorious and exclusive,^" continuous ^^ and to a well de-

§ 25. First Baptist Church of Sharon v.
Harper [Mass.] 77 N. E. 778.

4. First Baptist Church of Sharon v.
Harper [Mass.] 77 N. B. 778.

B. See 5 C. L. 47.

6. Blumer v. Iowa R. Land Co. [Iowa]
105 N. W. 342.

7. May v. Dobbins [Ind.] 77 N. B. 353.
Open, notorious, adverse possession of an
unpatented mining claim for a period of
more than five years brings it under the
provisions of the statute of Idaho, and an
action to recover possession thereof is
barred. Rev. St. 1887, & 4036. Bradley v.
Johnson [Idaho] 83 P. 927. The statutes of
limitations of both 15 and 30 years barred
recovery of the land, where for 70 years a
purchaser and his grantees had held adverse
possession, without receiving the deed stip-
ulated for in the title bond, and for 50 years
after promise to pay the balance of the pur-
chase price, without any attempt on the
part of the sole heirs to recover such bal-
ance. Doty v. Jameson [Ky.] 93 S. W. 38.

5. Requisites senerally; In order to con-
stitute adverse possession, five indispensable
elements must appear: (1) It must be hos-
tile, and under a claim of right; (2) it must
be actual; (3) it must be open and notorious;
(4) it must be exclusive; (5) It must be con-
tinuous. McCaslin v. State [Ind. App.] 75
N. E. 844. Must be (1) hostile (2) actual (3)
visible notorious and exclusive (4) continu-
ous (5) under claim of title. Clark v. Jack-
son [111.] 78 N. B. 6. It is an adverse ac-
tual possession; it must assert and exercise
dominion and control over the premises in
such manner as to exclude all who might
wish to enjoy them under any other title.

It must establish of itself a foothold upon
the land, being a visible exercise of exclu-
sive authority by virtue of a claim of right.
It must be so open and notorious that the
ousted claimant may have notice thereby of
the fact that he is disseised. Interstate Inv.
Co. V. Bailey [Ky.] 93 S. W. 578.

». See § 5, Hostility.
10. Actnnl: One who enters land, on

which there are other claimants, who con-
tinue thereon, acquires no riglit by adver.se
posesssion beyond his close. Phillips v.

Beattyville Mineral & Timber Co. [Ky.] 88
S. W. 1058. Evidence of a prior possession
and cultivation by defendant's predecessor,
under a claim of right, of conveyance to de-
fendant, is not sufficient, in the absence of
proof of possession or cultivation of the par-
ticular tract in- controversy. Cook v. Spen-
cer [Tex. Civ. App.] 91 S. W. 813. Where
defendants claimed to own up to plaintiff's

true boundary which was disputed, and there
was evidence of a former difference of opin-
ion as to its locaticn but not amounting to
a controversy, and no actual possession of
the land in controversy was had by defend-
ants until two or three years before suit, it

was error for the court to instruct as to de-
fendant's claim of possession. Chambers v.

Tharp [Ky.] 93 S. "W. 627.

Visible possession of real estate with acts
of dominating control, improvements, the
continuous cultivation of the land, etc., are
as potential in imparting notice of a claim
of title as the record of a deed. Shaffer v.

Detie, 191 Mo. 377, 90' S. W. 131.
Xotorlous: Possession through tenants,

evidenced by cultivation and crops, the ten-
ants being required to look after not only
their own particular parcels but the whole
general boundary, but doing nothing to di-
rect anybody's attention to the fact that
their landlord claimed possession. Held
that such possession was not sufficient to
constitute title by adverse possession by
lapse of time. Interstate Inv. Co. v. Bailey
[Ky.] 93 S. W. 578. "Where one admitted
that he did not own the land he had Inclosed
and promised to remove the fence, his pos-
session thereof did not become adverse, until
he did some act which operated as actual or
constructive notice of a change in the char-
acter of his possession. Kane v. Sholars
[Tex. Civ. App.] 90 S. W. 937. If a part of
the land purporting to be conveyed by a
deed is held in adverse possession at the
time of the conveyance, and such possession
is known to the vendee, he can have no re-
lief against his vendor for deficiency of land
conveyed; otherwise if he has no such
knowledge. Rich v. Scales [Tenn.] 91 S. W.
50.

Bxcluslve: Where parent and child lived
together on land, neither could claim title
by adverse possession as against the other.
Irvine v. Irvine [Ky.] 89 S. W. 193. A land-
lord could not gain title through the pos-
session with the tenant of another person,
and there was nothing to indicate the por-
tion he actually occupied exclusively. Wi-
ley V. Bargman [Tex. Civ. App.] 90 S. W.
1116. Where plaintiff in an ejectment suit
showed a sufficient possession in defend-
ant to constitute an adverse possession, but
attempted to avoid the effect thereof by
showing a certain agreement and also
claimed that she was still entitled to recover,
she was bound to point out the particular
portion claimed by her. Dawson v. Palls
City Boat Club [Mich.] 12 Det. Leg. N. 865,
106 N. W. 146. Where a strip of land had
been subject to drippings from the eaves of
defendant's barns for more than 20 years,
plaintiff had no such exclusive possession,
as could ripen into a title by adverse pos-
session. Lins V. Seefeld [Wis.] 105 N. W.
917. Where a purchaser of real estate from
testator's widow had been in exclusive pos-
session, claiming title in good faith, for
over 20 years, and for more than 5 years
after the youngest child of testator became
of age, it was too late for the children to
assert any claim, if they had any, they being
at all times advised as to the situation.
Wenger v. Thompson [Iowa] 105 N. W. 333.
Where a party entered into possession in

1889, received a grant in 1890 and remained
in possession until 1902, but a co-tenant held
possession of part of the land until 1902
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fined, marked boundary.^^ Good faith, is not an essential element of adverse pos-

session/^* and proof of the continuity of good faith is not a condition precedent to

acquiring a title by prescription.^* In some states, additional elements have been

made essential in order to give title under particular statutes, such as claim in

good faith under color of title,^^ payment of taxes,^" or the filing of a particidar

notice.^' The doctrine of adverse possession is sometimes confused with estoppel.^^

The character of possession spoken of in the champerty statute ^^ is the same kind

of possession which, if maintained long enough under the limitation statute, con-

fers title upon the possessor.^"

§ 5. Hosiility.^^—Possession must be under claim of right,^^ inconsistent with

his possession had not been exclusive for 7

years so as to ripen into title by adverse
possession. Lindsay v. Austin, 139 N. C. 463,

El S. B. 990.

Claim of ownersljip of one in possession
is an ingredient of adverse possession.
Henry v. Brown [Ala.] 39 So. 325. An in-

strument describing land and containing a
vfarranty of title, though containing no
words of transfer is an assertion of claim
of ownership in the grantee. Anniston City
Land Co. v. Edmondson [Ala.] 40 So. 505.

11. See § 6, Continuity.
12. Hughes V. 0%vens [Ky.] 92 S. W. 595.

But adverse possession of a portion of a lot

v.'ill not authorize a recovery of such por-
tion, where there is no showing of what
portion was so occupied. Wiley v. Barg-
man [Tex. Civ. App.] 90 S. W. 1116. Boun-
daries as denoting area of possession, see
post § 10.

13. An instruction that if defendant took
posesssion without color of title and knew
or had reason to believe who was the right-
ful owner, his occupancy was not such good-
faith occupancy under claim of ownership
as would confer title, however long contin-
ued, was erroneous. May v. Dobbins [Ind.]

77 N. E. S53. The question of the good or
bad faith, or of the intention of the party
taking possession, is not material, provided
his intention is to take and hold adversely.
Boyles V. Dougherty [Ark.] 91 S. W 304.

14. Bennett v. Colmes [La.] 40 So. 911.

15. See § 8, Color of title. It cannot be
said that possession of land under the tim-
ber culture act was not in good faith, as
against another claimant to the land,
where the application was granted and pos-
session taken and the land cultivated, un-
der legal advice, merely because a former
application by the applicant for the same
land had been denied. Blumer v. Iowa R.
Land Co. [Iowa] 105 N. W. 342. The pur-
chaser of property from the widow of testa-
tor was not charged with notice that he did
not have title, simply because something
was said at the time of the purchase to the
effect that testator's children might have
some interest in the property, so as to im-
pugn the good faith of the purchaser's claim
of title. Wenger v. Thompson [Iowa] 105
N. W. 333.

16. See § 9, Payment of taxes. Under
Rev. St. 1898, § 2806, providing that adverse
possession shall not be established, unless it

shall be shown that the land was claimed
and occupied for 7 years continuously, with
payment of taxes, held that where a party
had held the land in controversy, but ad-
mitted that the other party had paid the

taxes, his adverse claim was unsustainable.
Crane v. Judge [Utah] 83 P. 566.

17. Code 1896, § 1541, requires one who
enters upon real estate without color of title

or bona flde claim of possession to file a no-
tice in the probate judge's office. §§ 1542,
1543 prescribe the form of notice and pro-
vide for its record, and § 1545 declares that,
untli the filing thereof, no possession of
real estate shall be deemed adverse. Held,
that where one went into possession with-
out color of title or bona flde claim and had
not been in possession 10 years before the
enactment of these sections he could not ac-
quire title by adverse title without giving
such notice. Brasher v. Shelby Iron Co.
[Ala.] 40 So. SO. But these sections are not
applicable to one entering under a bona fide
claim of purchase. Brannan v. Henry [Ala.]
39 So. 92. "Where plaintiff, in an action to
recover the penalty imposed by Code 1896,

§ 4137, for unlawful cutting of trees, at-
tempted to show ownership by adverse pos-
session only and had not acquired such title

prior to the enactment of Code 1896, §§
1541-46, requiring notice of adverse posses-
sion, the burden was upon him to show com-
pliance with those sections. Brasher v.
Shelby Iron Co. [Ala.] 40 So. 80.

IS. Where one, with full knowledge of
the facts, failed to assert, for nearly ten
years, any interest in lands claimed by an-
other in fee and improved at great expense,
he was estopped from making any claim.
Lewis v. Sherman Bros. [Iowa] 106 N. W.
183.

19. Ky. St. 1903, c. 210, declaring convey-'
ances of lands in the adverse possession of
another void. Interstate Inv. Co. v. Bailey
[Ky.] 93 S. W. 578. See Champerty and
Maintenance, 5 C. L. 565.

20. Interstate Inv. Co. v. Bailey [Ky.]
93 S. W. 578.

21. See 5 C. L. 48.

22. McCaslin v. State [Ind. App.] 75 N. E.
844. Where one takes possession of a dis-
puted strip up to a line believed by him to
be the true line of his land, intending to
hold it adversely, the statute runs in his
favor, regardless of any mistake as to the
boundary. Bayles v. Dauglaerty [Ark.] 91
S. W. ?04. Where plaintiff's devisor was
mentally incapacitated to act or have a pur-
pose to act or assert, for 8 years of the stat-
utory period preceding his death, and neg-
lected the boathouse and permitted it to fall
into decay, held that plaintiff could not
maintain tlie building on the public landing,
as against the public under Rev. St. 1836,
c. 24, § 61 (Gen. St. 1860, c. 46, § 1; Pub. St.
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the rights of the true owner,^' and hostile to any superior title.^* The possession of

one claiming the exclusive ownership of land is adverse to all the world/? and not
merely adverse to those who know or claim that they have some title to the prop-
erty.^" Possession under one may be adverse to all others.^^ Where adverse pos-

c. 4, § 1; Rev. Laws, c. 53, § 1). Gifford v.
Westport [Mass.] 7& N. B. 1042.

23. Adverse possession Is a possession
held by one "not tlie owner" adversely to
the actual owner. Ramos Lumber & Mfg.
Co. V. Labarre [La,] 40 So. 898. Adverse
possession which will ripen a defective title
must be of a character to subject tlie oc-
cupant to action. Smith v. Proctor, 139 N.
C. 314, 51 S. B. 889. A possession cannot be
adverse to one who has no title or right of
entry or of action, or a mere stranger to
the true title. Berry v. Rilte Lumber Co.
[N. C] 54 ^. E. 278.

24. McCaslin v. State [Ind. App.] 75 N. E.
844. Claim of ownership openly asserted as
hostile to the true owner is an indispensa-
ble ingredient of adverse possession and
must be shown. Henry v. Brown [Ala.] 39
So. 325. Mere possession of land, where not
in any way hostile to the legal title, does
not create title however long continued.
Growl v. Crowl [Mo.] 92 S. W. 890. Where
one held possession of land more than 20
years under claim of title, not in subservi-
ence to the title of another, either by direct
aclinowledgment or an open denial of right
on his part, the possession was adverse.
Cline V. Hays [Ind.. App.] 76 N. E. 257.

Where the agent in possession of land sur-
rendered It to the sheriff to be sold on exe-
cution, the possession of the owner, subse-
quent to the sa,le, was not hostile to the
vendee, in the absence of an intention to
appropriate the land in spite of the sheriff's

conveyance, so evidenced as to constitute
notice to such purchasers. Woodward v.

Johnson [Ky.] 90 S. W. 1076. An entry
upon land with the Intention of asserting
ownership and continuing in the open and
exclusive possession thereof, exercising the
usual acts of OTvnership, without asking
permission and in disregard of all other
claims, is sufficient to make the possession
adverse. May v. Dobbins [Ind.] 77 N. B.

353. Where a widow held possession of an
entire farm under a dede of two-thirds, de-
nied the title of the purchaser of the other
third under an execution against her son,

permitted in joint possession, and afterward
purchased the other third under another
execution and afterward held possession for

the period of limitations, held that she had
acquired title to the other third by adverse
possessions.' Tarplee v. Sonn, 109 App. Div.

241, 96 N. T. S. 6. An instruction that to

constitute effectual adverse possession, it

must have been hostile in its inception, to

wit, from the time defendant claimed he
purchased, was not prejudicial when the de-
fendant did not claim that his possession
was hostile from any other period. Fox v.

Spears [Ark.] 93 S. W. 560. One obtained
license for right of way In 1859, and servi-

ent estate was sold In 1876. Court found
that licensee and his grantees used the way
openly and continuously and exclusively un-
til 1895 and had possession "under a claim
of right" until that time. Held, that find-

ing showed a hostile user sufficient to give

title to the way, regardless of whether sale
of servient estate rendered continued occu-
pation of the way hostile. Toney v. Knapp
[Mich.] 12 Det. Leg. N. 872, 106 N. W. 522.
NOTIJ]. Mistake (In locating boundary:

The question has frequently arisen whether,
when an owner of land, by mistake as to the
boundary line of his land, takes possession
of another's land, and holds it for the stat-
utory period, he thereby acquires the title
as against the real owner. In some states,
in such a case, the possession is regarded
as adverse, without reference to the fact
that it is based on mistake, it being suffi-

cient that actual and visible possession is

taken under claim of right. French v.

Pearce, 8 Conn. 439. 21 Am. Dec. 680, 3

Gray's Cas. 76; Tetzer v. Thoman, 17 Ohio
St. 130, 91 Am. Dec. 122; Metcalfs v. Mc-
Cutchen, 60 Miss. 145; Burnell v. Maloney,
39 Vt. 579, 94 Am. Dec. 358; Tex v. Pflug,
24 Neb. 666, 8 Am. St. Rep. 231; Levy v.

Yerga, 25 Neb. 764, 13 Am. St. Rep. 525; Sey-
mour, Sabin & Co. v. Carli, 31 Minn. SI;
Ramsey v. Glenny, 45 Minn. 40-1, 22 Am. St.

Rep. 736; Greene v. Anglemire, 77 Mich. 168;
Crary v. Goodman, 22 N. Y. 170; Tolman V.

Sparhawk, 5 Mete. [Mass.] 469; Grim v. Mur-
phy, 110 111. 271 (semble); Dyer v. Bldridge,
136 Ind. 654. See Bishop v. Bleyer, 105 Wis.
330. In other states the fact that, in such
case, the possession of the other's land is

under mistake, is regarded as material, and
a distinction is asserted to the effect that,
if such possession up to the boundary as
located is with the intention of claiming to
such boundary even though the boundary be
incorrect, the possession Is adverse, while,
If It is with the intention of claiming
thereto only if the boundary is correct, the
possession is not adverse. Wilson v. Hun-
ter, 59 Ark. 626, 43 Am. St. Rep. 63; Watrous
V. Morrison, 33 Pla. 261, 39 Am. St. Rep. 139;
Taylor v. Fomby, 116 Ala. 621; Ayers v. Rei-
del, 84 Wis. 276, Finch's Cas. 1016; Grube v.

Wells, 34 Iowa, 148, 3 Gray's Cas. 82; Mills
v. Penny, 74 Iowa, 172, 7 Am. St. Rep. 474;
Winn V. Abeles, 35 Kan. 85, 57 Am. Rep. 138;
Preble v. Maine Cent. R. Co., 85 Me. 260,
35 Am. St. Rep. 366; McCabe v. Bruere, 163
Mo. 1; Finch v. UUman, 105 Mo. 255, 24 Am.
St. Rep. 383, note; Caufleld v. Clark, 17 Or.
473, 11 Am. St. Rep. 845; King v. Brigham,
23 Or. 262; Chance v. Branch, 58 Tex. 490.—
From Tiffany on Real Property, § 443, P.
1013.

2.5. Waterman Hall v. Waterman [111.]

77 N. E. 142.
26. Waterman Hall v. Waterman [111.] 77

N. E. 142; Steele v. Steele [111.] 77 N. B. 232.

One who purchases land, pays the purchase
price and enters Into possession believing
he has title, whether he receives a good
deed, an Imperfect one or no deed at all,

nevertheless enters Into a possession ad-
verse to the vendor and all the rest of the
world. Purchase of mortgaged property
from the mortgagor, by the owner of the
mortgage, and possession thereunder, held
to be adverse, giving an absolute title after
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session is founded upon a parol gift, the gift must be established by clear and con-

vincing evidence, and the possession must be shown to have been hostile and not

merely that of a licensee ;=* and the burden of proof, as to improvements made

and other acts of ownership upon the faith of the gift is upon him who asserts title

by virtue of the donation and possession.^' Permissive possession,'" possession imder

a license '^ pursuant to an agreement,^- or in subordination to the title of the true

owner,'^ is not adverse. The defendant iq ejectment, after judgment against him,

may acquire title by adverse possession beginning after such judgment, but his pos-

session before judgment cannot be considered."* Adverse possession does not run

as between co-tenants '° unless there is actual ouster and notice or knowledge of

hostile claim by one in possession, brought home to the other party,"' nor as be-

5 years, althougrh the writingrs amounted to
only a mortgage instead of a transfer of ti-

tle. Fountain v. Lewiston Nat. Bank
[Idaho] 83 P. 505.

27. Entry under a belief that land be-
longs to the state and possession with in-

tent to preempt it, is hostile to a private
owner. Village Mills Co. v. Manley [Tex.
Civ. App.] 15 Tex. Ct. Hep. 487, 94 S. W.
102.

28. A plural ^''ife, who had lived 46 years
on her husband's premises, did not acquire
adverse possession through a parol gift,

where her residence was merely as a plural
wife, and her husband exercised ownership
and dominion over the land, etc. Raleigh v.

Wells [Utah] 81 P. 908.

29. Raleigh v. Wells [Utah] 81 P. 908.

30. Evidence held to show that the alley
proposed to be opened through plaintiff's

block existed and that his possession was
only permissive. Incorporated Town of Hope
v. Shiver [Ark.] 90 S. W. 1003. The grantee
of a mortgagor is in permissive possession
of the mortgaged premises and does not hold
adversely to the mortgagee, but stands in
the same position as the mortgagor. Thor-
nely v. Andrews [Wash.] 82 P. 899.

31. A license by the owner of land to
erect a shed over an alley, reserving ingress
and egress and right of revocation, does not
entitle the licensee to claim title by adverse
possession after 21 years. Wilson v. Gather
[Pa.] 63 A. 190. For discussion of question
whether one entering upon the land of an-
other under a license may set up a claina of
title by adverse possession continued for the
statutory period after a revocation of the li-

censor without also showing distinct notice
of an adverse claim to the owner of the ser-
vient estate, see Toney v. Knapp [Mich.] 12
Det. Leg. N. 872, 106 N. W. 522.

32. Acquiescence for a long term of years
in -the mutual use of a drive^ray, established
by consent of adjoining lot owners, did not
create title in either party,; such user being
neither hostile nor adverse. Wilkinson v.
Hutzel [Mich.] 12 Det. Leg. N. 870, 106 N. W.
207. Where 25 acres were deeded with a
rescFvation of one acre for a riglit of Tvay,
with a privilege to the grantee to inclose
such right of way, he being required to
maintain a gate at each end of the right of
way, the actual occupation of the 24 acres
by one to whom they were assigned on par-
tition, together with the right of way, was
not adverse as to the one acre, though it was
inclosed with the 24 acres. Prltchard v.

Lewis, 125 Wis. 604, 104 N. W. 989. Where

a father went into possession Trlth consent
of the son, to occupy and cultivate a farm
for himself, but with the understanding that
the title should remain in the son, and con-
tinued to occupy the farm until his death,
with no indication of any change in the
character of his possession, he did not gain
title by adverse possession. Allen v. Ellis,

125 Wis. 565, 104 N. W. 739. Where title to
property was taken in a member's name for
an unincorporated religious society, his reg-
ular attendance on divine worship in the
church built on the premises, did not consti-
tute a joint user of the premises by him
and the society, so as to show that the so-
ciety's occupation was permissive rather
than adverse. First Baptist Church of Sha-
ron V. Harper [Mass.]. 77 N. E. 778.

33. Bayles v. Daugherty [Ark.] 91 S. W.
304. Occupation of land for 35 years held
not to have raised a presumption of title,

where the occupant's original acquisition, as
well as her continual possession, had been
In subordination to another's fee. Kennedy
V. Rainey [Ala.] 39 So. 813. Plaintiff's ask-
ing permission of the common council to
close an alley, and promising to reopen it

when directed, precluded his claiming an
adverse possession thereof. Incorporated
Town of Hope v. Shiver [Ark.] 90 S. W. 1003.

34. Wade v. McDougle [W. Va.] 52 S. E.
1026.

35. The possession of one joint tenant,
parcener, or tenant in common, is the pos-
session of the others. Chapman v. Kuliman,
191, 89 S. W. 924; Dobbins v. Dobbins [N. C]
53 S. E. 870; Steele v. Steele [111.] 77 N. E.
232.

3S. One tenant in common may assert
an adverse title against his co-tenant, if

only it be adverse and to the exclusion of
the co-tenant (Tarplee v. Sonn, 109 App. Div.
241, 96 N. T. S. 6), as where it is of such a
'Character as to give notice to the co-tenant
that his title is not acknowledged and that
the possession is adverse to him (Water-
man Hall V. Waterman [111.] 77 N. E. 142);
taking actual and exclusive possession of
the entire estate, with such outward acts of
exclusive ownership as give notice that an
adverse possession is intended (Id.; Dobbins
V. Dobbins [N. C] 53 S. E. 870); or by open,
notorious and uninterrupted possession fop
more than 21 years, claiming the whole land
and taking all the profits exclusively (Rohr-
bach V. Sanders [Pa.] 62 A. 27). A sale and
conveyance of the whole title by one co^
tenant, followed by adverse possession
amounts to a disseisin of the other co-
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tween landlord and tenant.^'' The possession of the life tenant is not adverse to the

remainderman ;
^* btit where an estate was devised in trust for a daughter "and the

heirs of her body," and providing that, if she died without "children," the estate

should go to persons named, she and her trustee, under the statute converting es-

tates tail into fees simple, had a fee-simple estate, and the statute of limitations be-

gan to run at the time the original purchaser of the estate took possession;'"' and

where the possessor is a stranger to the title of both the life tenant and the remain-

derman, the possession is adverse to both.*" A grantor who holds possession of land^

after the execution and delivery of a deed thereof, is regarded as holding in sub-

serviency to his grantee, and nothing short of an explicit disclaimer of such rela-

tion and a notorious assertion of right in himself will be sufficient to change the

character of his possession and render it adverse to the grantee ;
*^ nor does a mort-

gagor's possession of the premises after foreclosure and sale "become adverse, until

notice to the purchaser, that the mortgagor is holding in hostility to him.*^ • The
possession of a vendee under an executory contract of sale is not adverse to the

vendee, or one standing in a similar relation as the vendor by privity of contract,*^

tenants and limitations will run against
them. Steele v. Steele [111.] 77 N. E. 232.

Where a tenant in common and those claim-
ingr under him held exclusive, quiet and
peaceable possession for more than 40 years
"Without any demand or claim for an ac-
counting of rents and profits, it was pre-
sumed that there was an actual ouster at
the beginning" that the occupation was ad-
verse and converted the estate in common
into one in severalty. Dobbins v. Dobbins
[N. C] 53 S. E. 87a. Disability of some of
the parties claiming an interest in the land,
during such period, did not rebut the pre-
sumption of ouster, where the parties under
disability claimed under an ancestor who
was not under disability at the time the
adverse possession commenced. Id. Mere
silent possession by one co-tenant, no mat-
ter how long continued, does not destroy the
right of another. Logan's Heirs v. Ward
[W. Va.] 52 S. E. 398. Where all the deeds
gave defendant only an undivided five-sixths

of the land and one was executed subse-
quent to his making most of the improve-
ments on the land on which he relied to

show exclusive possession, and there was no
notice that he claimed more than flve-sixths,

he could not hold the other one-sixth by
adverse possession. Chapman v. Kullman,
191 Mo. 237, 89 S. W. 924. Where a claim
of adverse possession was asserted in a suit

for partition at a time when such questions
could not be tried in such action, the other
co-tenant was not charged with notice that
the claimant was an adverse occupant. Tar-
plee V. Sonn, 109 App. Div. 241, 96 N. Y. S. 6.

The rule that a tenant in common cannot
purchase an outstanding title and refuse to

permit his co-tenant to share therein by
sharing in the burden does not apply where
the claimants are asserting hostile claims
(Niday v. Cochran [Tex. Civ. App.] 93 S. W.
1Q27) ; but before the co-tenant's right to

share in the burden and benefit of the pur-
chase can be cut off, he musit be given no-
tice, either actual or constructive, of the
purchase (Id.).

37. Dickinson v. Arkansas City Imp. Co.

[Ark.] 92 S. W. 21. Where a lessee enters

on premises under a contract with one of

the tenants in common, his entry is not hos-
tile to their title, whether the contract was
binding or not. Lee v. Livingston [Mich.]
12 Det. Leg. N. 922, 106 N. W. 713. Where a
tenant built a house on leased land, partially
extending on to other land owned by his
lessor, adverse possession could not begin te
run in favor of the lessee until the date of
lessor's deed of the land to another party.
Ross v. Guentherodt [Mich.] 12 Det. Leg. N.
850,. 105 N. W. 1120.

38. Adverse possession does not begin to
run against remaindermen until the death
of the life tenant. McCormack V. Codding-
ton, 46 Misc. 510. 95 N. Y. S. 46; Elcan v.

Childress [Tex. Civ. App.] 84 S. W. 84. Pos-
session under a tax deed conveying only the
life tenant's title is not adverse to the re-
maindermen until the death of the life ten-
ant. Smith V. Proctor, 139 N. C. 314, 51 S. E.
889

39. Watkins v. PfeifEer [Ky.] 92 S. W.
562.

40. Each has the right of action for re-
covery, as soon as the adverse possessio"n
begins, and permitting the possession t«
continue for the statutory period will bar
the right of both. Elcan v. Childress [Tex.
Civ. App.] 89 S. W. 84.

41. Where one executed a deed covering
certain land by mistake and the deed was
recorded, mere payment of taxes and fenc-
ing the land, without exclusive possession,
is not suflUcient. Garst v. Brutsche [Iowa]
105 N. W. 452.

42. Talnter v. Abrams [Neb.] 107 N. W.
225.

43. Barrett v, McKinney [Tex. Civ. App.]
93 S. W. 240; Wilson v. Nugent [Tex. Civ.
App.] 91 S. W. 241. Neither a purchaser
taking possession under a verbal contract,
nor his heirs, can dispute the title while tlM>

purchase price remains unpaid. Tillar v.
Clayton [Ark.] 88 S. W. 972. Where one
made a bond for conveyance of land to an-
other and then deeded part of the land to a
third party, the possession of the vendee
under the bond was not adverse to the first

party, but was adverse to the third party
after deed to him. King v. Thompson [W.
Va.] 52 S. E. 487.
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until there has been a severance of the relation of vendor and vendee, by a distinct

avowal by the latter that he holds adversely and not in subordination to the vendor's

title, and notice of such disclaimer is brought home to the vendor ;
** but such pos-

session is adverse to all others.*'' The general rule is that the husband or wife can-

not, while living together and in the joint possession of real estate, acquire title one

against the other by prescription,*^ but both are presumed to occupy the premises

in subordination to the title under which possession was taken, and not in hostility

thereto.*^ Where the owner of an unassigned dower interest assumed to demise the

entire premises, an entry thereunder did not become hostile to the title of the owners

by agreement or acquiescence of the owner of the dower interest.**

Where one already in possession under color of title, from another source,

merely buys an outstanding title or claim to get peace, he is not afterward estopped

to deny the validity of such title and to claim under his own previous title.*"

§ 6. Continuity.^''-—The doctrine of continuity rests upon the principle that

whenever a party quits the possession the seisin of the true owner is restored and a

subsequent wrongful entry constitutes a new disseisin.^^ Continuity of the adverse

possession is tlie very essence of the doctrine and policy of the statutes of limita-

tion."^ Hence possession must be continuous and uninterrupted ^^ for the statutory

44. Possession of vendee under an incom-
plete contract of sale. Marbach v. Holmes
[Va.] 62 S. E. 82S.
45. Barrett v. McKinney [Tex. Civ. App.]

193 S. W. 240.

46. MoPherson v. MoPherson [Neb.] 106
N. W. 991.

47. Prior to the vesting of title in the
wife by prescription, the husband bought
the patent title and they continued in pos-
S'ession of the premises. Held that his pur-
chase of title and possession of the premises
"with her did not arrest the running of the
statute in favor of the wife. MoPherson v.

MoPherson [Neb.] 106 N. W. 991.

48. Lee v. Livingston [Mich.] 12 Det. Leg.
N. 922, 106 N. W. 713.

49. Fitch V. Gentry [Ky.] 92 S. W. 586.
50. See 5 C. L. 51.

51. 52. Henry v. Brown [Ala.] 39 So. 325.

53. McCaslin v. State [Ind. App.] 75 N. E.
844. Temporary absence from land, with-
out any intention of abandonment, does not
break the continuity of possession. Hunter
V. Pinnell [Mo.] 91 S. W. 472. On the issue
of the sufficiency of adverse possession, the
question of whether a party who left land
and remained away did so without intention
of returning, was a, question for the jury.
Campbell v. Bates [Ala.] 39 So. 144. The
mere fact that during the possession the
fence inclosing the land was at times torn,
knocked, or blown down, being always put
up again immediately, did not interrupt the
running of the limitation. Kane v. Sholars
[Tex. Civ. App.] 90 S. W. 937. The purchase
of one of two tracts of land, by one who
has used a way over both, before he has ac-
quired a prescriptive right of way, does not
interrupt the running of the prescriptive
time as to the other tract. Bullock v.
Phelps [R. L] 61 A. 589. The owner of lot
A had used a way across lots B and C for 17
years, when he purchased lot B. The pre-
scriptive time as to lot C was not inter-
rupted and the prescriptive right of way
would mature in 20 years. Id. Where the
court charged that peaceable possession

meant continuous possession not interrupted
by adverse suit to recover, it was error not
to instruct the jury that a judgment against
defendant, which was in evidence and was
void for lack of jurisdiction, did not inter-
rupt the running of the statute. Barrett v.
McKinney [Tex. Civ. App.] 93 S. W. 240.
Adverse possession interrupted by removal
of plaintiff's tenant from the land for two
years, leaving the place vacant. Phillips v.
Beattyville Mineral & Timber Co. [Ky.] 88
S. W. 105S. Statutory period interrupted by
the mental incapacity of plaintiff's devisor
to act or assert a claim for 8 years preced-
ing his death. Gifford v. "Westport [Mass.]
76 N. B. 1042. "Where plaintiff's adverse
possession had not ripened into a perfect
title as against his grantee when the latter
sold to a third person who never recognized
plaintiff's possession and had no notice of
plaintiff's repudiation of his own deed,
plaintiff's adverse possession was inter-
rupted by such sale. Garst v. Brutsche
[Iowa] 105 N. W. 452. Where the claimant
by adverse possession entered in Nov. 1893,
but the land was not occupied by any one
during 1896, the period of limitation was
broken and the occupation prior to the
break could not be counted as part of the
term of limitation. Wilson v. Nugent [Tex.
Civ. App.] 91 S. W. 241. The patenting by
the claimant, as vacant land, of part of the
land claimed to have been held in adverse
possession for 30 years, was not an abandon-
ment of the claim of adverse possession.
Asher v. Howard [Ky.] 91 S. W. 270. Where
plaintiff's ancestor was in actual possession
during 1842-45. but abandoned the land in
1849, and there had been no asserted claim
up to 1897, except the forbidding of tres-
passing on one occasion, to which no atten-
tion was paid, but from 1873 the heirs of
the original owner claimed and conveyed
the land, the possession of plaintiff's ances-
tor was not such as to confer title by ad-
verse posseS'Sion. Veatch v. Gray [Tex. Civ.
App.] 91 S. W. 324. Where a purchaser lo-
cated land, took possession, cleared, fenced
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period. °* To interrupt possession an action must be commenced by the claimant,

by tlie true owner, or a re-entry on the premises must be made by him, and his in-

tention must be sufficiently indicated by words or acts, by express declaration or by

exercise of acts of ownership inconsistent with a subordinate character.^''

TacJcing.^"—Those claiming by adverse possession can add to their possession

that of those under whom they claim ;
°^ but a claimant cannot tack to the time of

his possession that of a previous holder, when the land is not included in the

boundaries in the deed from such holder.'^ The heir may tack the possession of his

ancestor to make up the statutory period of adverse possession.^"

§ 7. Duration.^"—The possession must continue for the statutory period,"^

and planted it to fruit trees, and so occu-
pied it for about 9 years, and then had a
survey made which showed that his loca-
tion extended over adjacent owners' lands,
whereupon he improved his lands only with
reference to the survey and removed his
improvements from the strip outside of his
line; held that such action was an abandon-
ment of the strip within the statutory period
of 10 years. Noyes v. Douglas, 39 Wash.
314, 81 P. 724. An agreement for a good
title to 200 out of 353 acres held adversely
by the heirs of the purchaser, held not to

have been a surrender of the rest of the land
and 50 years' possession of the entire tract
gave the grantees title by adverse posses-
sion. Doty V. Jameson [Ky.] 93 S. W. 638.

54. See § 7, Duration.
53. McPherson v. McPherson [Neb.] 106

N. W. 991.

56. See 5 C. L. 52.

57. Hughes V. Owens [Ky.] 92 S. W. 595;

Moulierre v. Coco [La.] 41 So. 113. In eject-

ment, the defendant is not confined to his

own adverse possession, as against the
plaintiff's prima facie showing, but can tack
to it the possession of those under whom
he claims. Campbell v. Bverh'art, 139 N. C.

503, 52 S. E. 201. Where a husband . took
possession of real estate, under claim of ti-

tle, and lived thereon with his wife and
family and died before the ten-year limita-
tion expired, the possession of his widow,
who continued to live on the land, could be
tacked to the husband's possession, so as to

raise the bar of limitation. Larson v. An-
derson [Neb.] 104 N. W. 925. In such case
the widow's possession is a continuation of
the husband's adverse possession and will
not be deemed adverse to the claims of tlieir

children and heirs (Id.), unless by some
means she brings to their attention the fact
tliat she claims to own the property in her
own right and adversely to any right de-
rived through her husband (Id.). In Texas
the requisite peaceable and adverse posses-
sion need not be continued in the same per-
son, but when held by different persons suc-
cessively there must be a privity of estate
between them. Rev. St. 1895, art. 3350.

Lamberdia v. Barnum [Tex. Civ. App.] 90

S. W. 698.
NOTE. Tacking; of possession: The pos-

session must be continuous, and when one
seeks to unite to his possession that of prior
occupants the several titles must be con-
nected by purchase or descent without some
privity between the s.uccessive occupants,
the several possessions cannot be tacked to-

§:ether so as to make the required contin-
uity. Smith V. Keich, 87 Hun [N. T.] 287.

7 Curr. Law — 4

Different entries, at different times, by dif-
ferent persons, between whom no privity
exists, are but a succession of trespasses.
Rose V. Goodwin, 88 Ala. 390. Privity must
be shown to have existed between them.
Wheeler v. Moody, 9 Tex. 372. And deed
must be shown to tack possession of suc-
cessive tenants. Johnson v. Nash, 15 Tex.
419. Each succeeding occupant must show
title under his predecessor and his posses-
sion must be referable to the original en-
try. Witt V. St. Paul & N. R. Co.. 38 Minn.
122. But evidence of omission by mistake
in drafting deed embracing land in question
is admissible to characterize the possession
of grantor and grantee.—From 15 Tale F.
Jr. 300.

58. Messer v. Hibernia Sav. & Loan Soc.
[Cal.] 84 P. 835; Jennings v. White, 139 N. C.

23, 51 3. E. 799.
59. Brucke V. Hubbard [S. C] 54 S. E.

249. Possession by mother held to inure to
the benefit of the son. Henry v. Brown
[Ala.] 139 So. 325. Children remaining in
possession through the administrator of
their mother's estate, their guardian and
agent, for 14 years after the death of their
parents, acquired title by adverse posses-
sion. Killebrew v. Mauldin [Ala.] 3 9 So.
575.

eo. See 5 C. L. 53.

61. A landlord cannot claim title through
the possession of his tenant, unless such
tenant sustained that relation during the
full statutory period, Wiley v. Bargman
[Tex. Civ. App.] 90 S. W. 1116. Adverse pos-
session of wild land for 20 years, before the
passage of the Maine Pub. Laws 1896, c. 162,
"would not bar suit for recovery, if such
adverse possession did not continue for the
5 years following its passage. Soper v.

Lawrence Bros. Co., 26 S, Ct. 473. Evidence
held not to show adverse, exclusive, contin-
uous, open, and notorious occupation for 20
years or more. Whitmore v. Brown [Me.]
61 A. 985. Possession shown to have been
open and uninterrupted for 20 years. Reit-
ler V. Lindstrom [Wis.] 106 N. W. 388. Ad-
verse possession continued uninterruptedly
for 20 years or more will establish title to
the extent that tire possession is actual and
exclusive. May v. Dobbins [Neb.] 77 N. E.
363. The doctrine of abandonment of lands
will not aid to establish title by adverse
possession, where such possession has not
been held fos the period of the statute of
limitations. Kreamer v. Voneida [Pa.] 62
A. 518. Where adjoining landowners estab-
lish a disputed boundary line by parol
agreement and hold possession accordingly
for over twenty years, any questioning of



50 ADVEESE POSSESSION § 8. 7 Cur. Law.

which varies in the several states."^ Two years' open, continuous, exclusive and

adverse possession under a donation deed gives title in Arkansas."^ Where a person

has had uninterrupted possession of land for thirty years or more, the common law

of the land creates the presumption that his entry was under a purchase and that his

grantor had lawful right to convey; ** and in case of an unincorporated religious

society, it will be presumed under such circumstances that the title was duly con-

veyed to trustees for its benefit.^^

§ 8. Color of title.^"—Color of title is that which in appearance is title, but

which in reality is no title,*" and it exists wherever there is a reasonable doubt

regarding the validity of an apparent title."^ Color of title is anything in writing

connected with the title,"' however imperfect it may be as a conveyance,'" which

serves to define the extent of the claim,'^ such as a quitclaim deed,'^ a special eom-

such agreement is barred ' by limitation.
Kincaid v. Vickers. 217 111. 423, 75 N. E. 527.

A party holding under a warranty deed, as
color of title, for seventeen years, and oc-
cupying the premises' and paying all taxes
thereon for fifteen years had title to the
land by limitations. Wilder v. Aurora, De-
Kalb & R. Elec. Traction Co., 216 III. 493,
75 N. E. 194.

63. Mills' Ann. St. §§ 2923, 2924, prescrib-
ing a five-year limitation in favor of those
in possession of land under claim and color
of title in good faith and who pay tajces
thereon, or who claim unoccupied lands un-
der color of title and pay taxes thereon, are
expressly repealed by Laws 1S93, p. 327, o.

118, which prescribes a se%'en-year limita-
tion in such cases. Ballard v. Golob [Colo.]
S3 P. 376. Good faith. Just title, and 10
years' possession are tlie requisites. Ben-
nett V. Calmes [La.] 40 So. 911. Where a
tract was included by fencing and use in a
plantation for more than 20 years, openly,
notoriously, and uninterruptedly, and the
plantation was sold by the sheriff by name
and metes and bounds, the incorporated
tract pass-ed as a part of the plantation by
a title whose defects, if any, were cured by
the prescription of 10 years, where the ad-
judieatee continued in possession in good
faith. Booksh v. New Iberia Sugar Co.
[La.] 39 So. 545. Where the defendant ac-
quired through mesne conveyances from the
original purchaser and, by himself and
through his ancestors, had been in actual,
open, notorious, and uninterrupted posses-
sion, under titles translative of property, for
more than 10 years, plaintiff could not re-
cover the land. Penn. v. Prevost, 114 La.
1080, 38 So. 865. Under Rev. St. 1836, c. 24,

§ 61 (substantially retained in Gen. St. 1860,
c. 46, § 1; Pub. St. c. 54, §- 1; Rev. Laws, c.

53, § 1), no lengtli of time less than 40 years
justifies the continuance of a building on a
public landing place, as against the public.
Giffiord V. Westport [Mass.] 76 N. B. 1042.
Evidence of a deed to defendant made over
5 years prior to suit, payment of taxes by
defendant for more tlian five consecutive
years, and of clearing, fencing and cultiva-
tion of the land for the same time, entitles
defendant to judgment under the five-year
statute of limitations. Cook v. Spencer
[Tex. Civ. App.] 91 S, E. 813. The claimant
must have been in possession of the boun-
dary for 15 years. Hughes v. Owens [Ky.]
92 S. W. 595.

63. Sibly v. Gomillion [Ark.] 91 S. W. 22.

64, 65. Penny v. Central Coal & Coke Co.
[C. C. A.] 138 F. 769.

66. See 5 C. L. 53.

67. Henry v. Brown [Ala.] 39 So. 325;
Smith V. Proctor, 139 N. C. 314. 51 S. E. 889.

68. Henry v. Brown [Ala.] 39 So. 325.

69- Color of title has its root in some in-
strument dealing with the title. Shaffer \.

Detie, 191 Mo. 377, 90 S. W. 131. A deed,
though antedated, is color of title from the
time of its execution. Anniston City Land
Co. V. Edmondson [Ala.] 40 So. 505. A re-
corded warranty deed purporting to convey
tile premises is color of title. Milby v. Hes-
ter [Tex. Civ. App.] 15 Tex. Ct. Rep. 495,
94 S. W. 178.

70. Shaffer v. Detie, 191 Mo. 377, 90 S. W.
131. Where the deed was signed by mark
and bore an ackno"wledgment by one pur-
porting to be an officer, which, though void
as an acknowledgment, was good as an at-
testation, it gave color of title. Davis v.
Arnold [Ala.] 39 So. 141. However insuffi-
cient may be a conveyance to pass title and
however incomplete the power of tiiu

grantor to pass the true and real title, yet
an entry thereunder, accompanied with con-
tinuous possession and claim of title, ren-
ders the possession adverse. Henry v.
Brown [Ala.] 39 So. 325. In order that a
deed or paper writing may give color of
title, it is not necessary that the grantor
have title, either to the whole or to any
part of the land embraced in the instrri-
ment. Id. Where it appears that it was the
intention of grantors to transfer lands de-
scribed in the division of an estate, it is suffi-
cient color of title in the grantees, although
the instrument may lack apt words of con-
veyance. Id.

71. An instrument describing land and
containing a warranty of title, though con-
taining no words of transfer, is color. An-
niston City Land Co. v. Edmondson [Ala.]
140 So. 505. Description in tax deed held to
cover disputed strip with sufficient certainty
to include it within the claim of title. A
deed which locates a corner and gives
courses and distances is sutHdient under the
five-year statute of limitations, to give title
by possession and payment of taxes, al-
though it refers to an unrecorded deed.
Club Land & Cattle Co. v. Wall [Tex.] 91
S. W. 778. The description of a town lot
by name, number, and division, also by
metes and bounds, was sufficient to give
color of title, it appearing that the town
had been divided and allotted. Capen's
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missioner's deed/" an administrator's deed/* a tax deed/^ a sheriff's deed/^ an

unregistered deed/^ or a will.''* A deed which conveyed no greater interest to a

person than a tenancy by curtesy operated as color of title.''" But no color of title

is conferred by a deed containing an insufficient description/" or by a certificate of

purchase on a tax sale.'^ A tax deed which conveys only the interest of the life

tenant is not color of title against the remaindermen ;
*^ nor does prescription run

against an owner in possession, in favor of a tax title based upon an assessment

radically defective.^^ A security deed, so long as the possession of the premises is

not surrendered to the grantee but remains in the grantor, cannot be made the

foundation of a prescription by seven years' possession under color of title.** A deed

from an executor purporting to be executed pursuant to the requirements of a will,

conveys no greater interest than would pass under the will, and cannot be used as

color of title for the foundation of a prescriptive right against the claims of those

whom the grantee was bound to recognize as owners under the will.*^ Where an

estate created by color of title and possession is conveyed, the estate passes to the

grantee and gives him color of title ;
*^ and one who has color of title acquired in

good faith need not trace his title to the source to see whether it is apparently per-

fect and free from defects.*' What constitutes color of title is a question of law

for the court.^"

Color of iitle is not necessary to constitute adverse possession ** unless made so

by statute."*

Adm'r v. Sheldon [Vt.] 61 A. 864. "Where
description in tax deed and certificate was
inaccurate but not impossible, the deed was
held to constitute color of title. Kampfer
V. Bast Side Syndicate [Minn.] 104 N. W.
290; Reitler v. Lindstrom [Wis.] 106 N. W.
388.

72. A quitclaim deed which purports to
convey the property is as good color of title

as a warranty deed. Waterman Hall v.

Waterman, 220 111. 569. 77 N. B. 142.

73. A deed from a special commissioner
purporting to havei been made under a de-
cree is admissible as evidence of color of
title for adverse possession. Wade v. Mc-
Dougle [W. Va.] 52 S. B. 1026.

74. An administrator's deed on sale of
land to pay debts constitutes color of title.

Shaffer v. Detie, 191 Mo. 377, 90 S. W. 131.

75. A tax deed is a "deed" within the
meaning of art. 3193, Rev. St. 1879 (art. 3342,

Rev. St. 1895) and will support the plea of
limitation of five years without proof of
the prerequisites necessary to authorize the
sale for taxes. Lamberida v. Barnum [Tex.
Civ. App.] 90 S. W. 698. A tax deed con-
taining a sufficient description of the land
conveyed, although void asi a muniment of
title, is admissible as evidence of color of
title. Brannan v. Henry [Ala.] 39 So. 92.

Adverse possession for over 15 years, under
color of title based on a tax deed, tolled the
record owner's right of entry. Fitch v.

Gentry [Ky.] 92 S. W. 586.

76. A sheriff's deed to land sold on exe-
cution, though actually conveying nothing,
is sufficient to constitute color of title. Tar-
plee V. Sonn, lO© App. Div. 241, 96 N. Y. S. 6.

The recording of such deed is not essential
to the acquirement of title under it by hold-
ing adversely. Id.

77. Under Revisal 1905, § 980, an unreg-
istered deed, as against one claiming from
a different source, is admissible as color of

title. Janney v. Robbins [N. C] 53 S. E.
863. The title or possession of a claimant
by adverse possession cannot be affected by
the nonregistry of an anterior deed. Mou-
lierre v. Coco [La.] 41 So. 113.

78. Where a will described land as 80
acres adjoining the farm of testatrix and
deeded to her in her maiden name, and
there was a recorded deed of such tract, and
testatrix did not own the tj'act, but the de-
visee went into possession, devisee had
color of title. Waterman Hall v. Water-
man, 220 111. 569, 77 N. B. 142.

79. Norcum v. Savage [N. C] 53 S. E. 289.
80. The two-year statute of limitations

does not run under a tax deed that is void
for failure to describe any land. Dickin-
son v. Arkansas City Imp. Co. [Ark.] 92 S.

W. 21. Three years' peaceable and adverse
possession under patents does not confer ti-

tle, when the land so possessed is not in-
cluded in the patents by a proper construc-
tion of their calls. Atascosa County v. Al-
derman [Tex. Civ. App.] 91 S. W. 846.

81. Jackson v. Bailey [S. 'D.] 104 N. W.
268.

82. Smith V. Proctor, 139 N. C. 314, 51
S. B. 889.

83. Posey v. Ducros [La.] 39 So. 26.

84. Phillips V. Collinsville Granite Co.,
123 Ga. 830, 51 S. E. 666.

85. Sanders v. Thompson, 123 Ga. 4, 50
S. E. 976.

80. Capen's Adm'r v. Sheldon [Vt] 61 A.
864. Where the original vendor was in pos-
session and sold the property by title valid
in form, that was a sufficient starting point
for a prescription afterward acquired. Ben-
net v. Calmes [La.] 40 So. 911.

87. Waterman Hall v. Waterman, 220 111.

569, 77 N. B. 142.
88. Henry v. Brown [Ala.] 39 So. 325.

89. May v. Dobbins [Ind.] 77 N. B. 353.

The running of the statute of limitations
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§ 9. Payment of taxes.^'^—Payment of taxes is, in some states, equivalent to

possession of wild and vacant land,"^ and in other states it is only an element of ad-

verse possession under particular statutes."^ While nonpayment of taxes on the

land during its occupancy will not of itself defeat a claim thereto, yet it is entitled

to weight as tending to show that the claimant did not intend to assert title as

against the real owner."* Where land was assessed to the record owner regularly

and he paid the taxes, another party could not gain title by virtue of the statute

of limitations by causing the land to be assessed to himself and paying taxes there-

on.^° Payment of taxes by certain co-owners of a mining claim, who have acquired

a patent therefor must be regarded as a payment for all the owners, for whom they

hold the title in trust.""

§ 10. Area of possession.^''—One holding without color holds only to the ex-

tent of his actual possession; °* but one holding under color holds within the bound-

may be instituted without even color of ti-

tle and without reference to the good or bad
faith of the adverse claim asserted by the
occupant. Id.

00. Mere naked* possession in "Washing-
ton is not suiRcient, but there must be claim
of right or color of title. Lohse v. Burch
[Wash.] S4 P. 722. One who purchased
land pending a suit by a minor to recover
the land after he became of age, was not a
purchaser in good faith and under color of
title within the meaning of Ballinger's Ann.
Codes & St. § 5503. and such minor was not
bound to sue him within 3 years after at-
taining his majority, under § 5505. May v.

Sutherlin [Wash.] 84 P. 585. Under Mills'

Ann. St. § 2923, parties must be in posses-
sion under color of title, to receive the ben-
efit of the limitation of five years' payment
of taxes. Ballard v. Golob [Colo.] 83 P. 376.
Rev. Code Civ. Proc. § 55, confers title on
a person possessing color of title and pay-
ing taxes in good faith for 10 years. Jack-
son V. Bailey [S. D.] 104 N. W. ^68. But
the limitation is not effective unless 10
years intervene between the execution of
the tax deed and the commencement of ac-
tion. Id.

91. See 5 C. L. 55.

92. Under Act Mar. 18, 1899 (Acts 1899,
p. 117, No. 66), payment of taxes under color
of title constitutes possession for each suc-
cessive year in which payment is made, pro-
vided such payment be continued for at least
7 years in succession and not less than 3

years after the passage of the statute (Price
V. Greer [Ark'.] 88 S. W. 985), and the ad-
verse possession begins with the payment
and not at the expiration of the 7 years
(Cottonwood Lumber Co. v. Harding tArk.J
92 S. W. 1118). Said act is constitutional.
Id. The act of Arkansas which provides
that unimproved and uninclosed lands shall
be deemed to be in the possession of the
person who pays the taxes thereon, but that
no one can invoke the benefit of the act un-
less he and those under whom he claims
shall have paid the taxes for at least seven
successive years is a valid and constitu-
tional act of limitation. Act Mar. 18. 1899
(Acts 1899, p. 117, Kirby's Dig. § 5057.) Ar-
buckle V. Kelley, 144 F. 276.

93. In South Dakota one possessing color
of title and paying taxes in good fa,ith for
10 successive years acquires title. Rev,
Code Civ. Proc. § 55. Jackson v. Bailey

[S. D.] 104 N. W. 268. Possession of prem-
ises for 16 years, under a deed, without
proof of payment of taxes for at least seven
consecutive years, does not establish title

by limitation or other-wise, as against the
world. Glos V. Holberg, 220 111. 167, 77 N. B.
80. Where defendants, had been in posses-
sion for 5 years, up to December, 1903, but
had not paid the taxes for that year, they
did not acquire title by adverse possession,
since there was a period when they might
have paid the taxes of 1903, before com-
mencement of trespass to try title, in April,
1904. Club Land & Cattle Co. v. Wall [Tex.]
91 S. W. 778; Id. [Tex.] 92 S. W. 984. Un-
der Mills' Ann. St. § 2923, prescribing a five-

year limitation in favor of persons in peace-
ful and undisputed possession under claim
and color of title and who pay taxes, and in

favor of claimants of unoccupied lands un-
der color of title and who pay taxes, the
limitations do not run where the taxes have
not been paid for five years by persons
having or claiming color of title. Ballard
V. Golob [Colo.] 83 P. 376. Where an un-
divided half interest was conveyed to a de-
fendant for his own use and the other half
to him for the use of a firm to which he
belonged, and he held and paid taxes for
five years, he acquired title to a half-inter-
est, although the taxes on the other half
"were not paid during the five years. Club
Land & Cattle Co. v. Wall [Tex.] 91 S. W.
778.

94. Bush V. Griflln [Neb.] 107 N. W. -247.

95. Turner v. Ladd [Wash.] 84 P. 866.
96. Ballard v. Golob [Colo.] 83 P. 376.

97. See 5 C. L. 55.

9S. There must be an actual occupation
of lands. outside of the descriptive terms of
a deed to establish an adverse possession of
them. Whitmore v. Brown [Me.] 61 A. 985.
Where there is no color of title, possession
is confined to the land in actual, open, no-
torious, exclusive occupation by inclosure
by fence, residence, clearing, cultivation or
other open and notorious act. Wade v. Mc-
Dougle [W. Va.] 52 S. E. 1026. Entry made
upon a specific lot of land and occupation
of a part thereof, without any recorded
claim of title, gives title only to the part
actually occupied. Banton v. Herrick [Me.]
63 A. 671. The owner and actual possessor
of a tract of land cannot extend his pos-
session over a portion of an adjoining tract
granted to another person, by securing a
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aries call'ed for in his color,°° and no further.^ And where two grants overlap, the

grantee in the junior grant, in order to acquire title by possession against the elder

grant, must take actu.al physical possession of the land within the interference and

hold it adversely and continuously for the full statutory period.^ Actual possession

of part with title to the whole and intention to possess the whole is possession of the

whole,' or of so much as it not in the actual adverse possession of others ; * and such

possession, thus commenced, is continued by mere civil possession, until ouster by a

counter actual possession of one year.'* A statute of Maine extends the eSect of

actual occupation of improved land over uncultivated land or woodland when used

as part of a farm.'*

§ 11. S-ufficiency of possessionJ—The sufficiency of acts to constitute adverse

possession is governed by the facts of each particular case,^ and present questions

junior patent thereto, he must take actual
possession of some part of the land included
in the junior patent and within the bound-
aries of the senior patent. Camden v.

"West Branch Lumber Co. [W. Va.] 53 S. E.
409.

09. Adverse possession under a deed ex-
tends to the entire tract described (Camp-
bell V. Bates [Ala.] 39 So. 144) in the ab-
sence of any controlling: circumstances to
the contrary (Banton v. Herrick [Me.] 63
A. 671).

1. The entry of the purchaser of certain
land is restricted, so far as the law con-
strues it as a possession, to the boundary of
the land to which he has some color of ti-

tle. Woodward v. Johnson [Ky.] 90 S. W.
1076; Bates v. CoHins [Ky.] 93 S. W. 615.

2. Bates v. Collins [Ky.] 93 S. W. 615.

Possession under the junior patent, of land
outside of v/here the two patents overlap,
is not adverse possession of land within the
lap. Id. Bates v. Collins [Ky.] 93 S. W.
615.

3. Jones v. Goss [La.] 40 So. 357. Actual
possession of part of a tract under a dona-
tion deed describing the whole carries the
constructive possession to the limits de-
scribed in the deed, so as to sustain a plea
o£ adverse possession of the whole. Rucker
V. Dixon [Ark.] 93 S. W. 750. "Where boun-
daries of land interfere, an entry upon any
part of the boundary of the elder title, by
the owner, is construed to extend to the
"whole boundary, unless some part of it be
in the actual possession of another, "when
the owner's entry is restricted only by the
hostile stranger's actual occupancy. "Wood-
ward V. Johnson [Ky.] 90 S. W. 1076.

4. Camden v. "West Branch Lumber Co.
["W. Va.] 53 S. E. 409.

5. Jones v. Goss [La.] 40 So, 357. In the
case of open prairie land, such civil pos-
session, continuing an actual possession, is

not ousted by the plowing of one or more
furrows around the land, where persons
passing over the land did not see them. Id.

6. Rev. St. c. 106, § 38. Banton v. Her-
rick [Me.] 63 A. 671. The rule of construc-
tive disseisin. In force prior to the enact-
ment of Rev. St. c. 106, § 38, was not lim-
ited thereby. Id.

7. See 5 C. L. 56.

8. Evidence held insufficient to sustain
the defense of title by adverse possession in

a suit to quiet title. Davis v. Common-
wealth Land & Lumber Co., 141 P. 711. De-

fendant held never to have had such pos-
session as gave it a right to invoke and
sustain the plea of prescription. St. Paul v.

Louisiana Cypress Lumber Co. [La.] 40 So.
906.

Held insufficient: Evidence of occasional
cutting ot trees and the like, not continu-
ously but at infrequent intervals, "was insiuf-

ficient to show any right as against tiriose

in actual occupancy, under recorded deeds,
for about sixty years, claiming adversely
and notoriously. Rogers v. Cuyler [Ky.] 89
S. W. 2. "Where a purchaser of land- at a tax
sale merely erected fences thereon, without
actual occupancy or open use, he did not
take sufficient possession for adverse pos-
session under the five-year statute of limi-
tations. Niday v. Cochran [Tex. Civ. App.]
93 S. "W. 1027. Possession under a revocable
license, reser"v1ns ingress and egress, to
erect a shed over an alley, held not to be
continued, exclusive, open, notorious and
adverse possession. "Wilson v. Gather [Pa.]
63 A. 190. An inclosure of lands by a fence
erected from a creek to a river, which fence
was not on the land in dispute, and the pas-
turage of cattle within the inclosure, held
not to constitue an adverse possession.
Dowdle V. "Wheeler [Ark.] 89 S. W. 1002.
The inclosure of a tract of land with other
lands, by a small amount of fencing, the
rest of the inclosure being natural barriers,
is not such an appropriation as constitutes
adverse possession. Hyde v. McFaddin [C.
C. A.] 140 P. 433. Where a fence erected
by plaintiff's predecessor, inclosing a por-
tion of the premises, had been destroyed
long since and for nearly 20 years the laud
.bad been open to commissions and no more
in possession of plaintiff or her predecessor
than anyone else, plaintiff was not entitled
to the property by the statutes of limita-
tions. Turner v. Ladd [Wash.] 84 P. 866.
Where the occupant entered without color
of title or claim of right and his entry and
occupation appear consistent with a mere
lintention to trespass until Interfered with
by the owner, his testimony that he in-
tended to hold and occupy as owner, uncor-
roborated by acts, is not sufficient to re-
quire a finding in his favor. Bush v. Grif-
fin [Neb.] 107 N. W. 247, following Knight
V. Denman, 64 Neb. 814, 90 N. W. 863. Mere
occasional graxing of cattle or cutting tim-
ber or sod on land does not constitute ad-
verse possession under the statute of limi-
tations. Wade V. McDougle [W. "V"a.] 52
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for the jury." Parties who claimed the record title for more than the statutory

period did not acquire title where the land was in the possession of others who held

it at their sufferance.^" Actual inclosure by a fence is not indispensable to adverse

possession under the statute of limitations;^^ and natural barriers may be utilized

in constructiug inclosures of land, provided they, with the artificial barriers, are

fcuflBeient to indicate an assertion of dominion over the premises and give notoriety

to the claim of possession.^- In countries where the lands are largely unsettled

and actual possession the exception and not the rule, the doctrine that possession

is indispensabJe to the presumption of a grant does not apply.^^ In some states acts

w hich constitute a sufficient possession are enumerated by statute.'-*

In the absence of actual possession of land, the possession follows the legal

title,'" and, in ease of conflicting claims, the best title. '° Since constructive pos-

session accompanies the legal title only, it cannot be extended beyond the bounds

of the actual possession of an entrant upon lands, so as to include other territory.''^

There cannot be two hostile constructive possessions of the same land at the same

time, any more than there can be two hostile actual possessions of the same land

S. E. 10'26. A party who did not Itave ac-
ilisil possession to any definite line, but at
aU times regarded the line in dispute and
attempted to buy the tract in controversy,
could not claim the same by adverse pos-
session. Liddle V. Blake [Iowa] 105 N. W.
649. Where the grantee of a farm and the
right to the timber on part of an adjoining
farm resided on his own land for 26 years
and during that time occasionally toolc ivood
from the reservation, with knowledge of the
owners of the land, it was not sufficient to
vest in liim title to either the land or the
timber. Decker v. Hunt, 9S N. Y. S. 174.

Held siiflicicnt: Possession under a void
sale, exercising acts of oivnersliip inconsis-
tent with recognition of any rights in
others, mortgaging the land repeatedly,
warranting title and executing deed with
full covenants purporting to convey title

in fee for twenty years, held sufficient, Col-
lins v. Paepke-Leicht Lumber Co. [Ark.] 84
S. W. 1044.
Getting vt'ood off of land, selling logs and

cross-ties, permitting a timberman to camp
on the land, keeping trespassers off, paying
taxes and seliing the land, are sufficient
possessory acts. Ladd v. Powell [Ala.] 39
3o. 46. This is sufficient if the possession
be marked or held by inclosure by fence,
cultivation, residence, clearing or any
plainly visible and notorious manifestation
of sole, exclusive possession, according to
the nature of the case. "Wade v. McDougle
[W. Va.] 82 S. E. 1026. Possession for 2

years under a tax deed, being open, contin-
uous, and adverse, evidenced by fencing
ivitli u substantial fvire fence, repairing the
fence, using the land r at times and leasing
it at other times, gives title ' under ICirby's
Dig. § 5061. Carpenter v. Smith [Ark.] 88
S. W. 976. Where grantees went into im-
mediate possession by going over land and
liTOKKCctliig for inine7als, doing something
almost every year upon the land; held that
Ihey were in possession. Capen's Adni'r v.

Sheldon [Vt.] 61 A. 864.

9. Occupancy and acts of ownership
(Henry v. Brown [Ala.] 39 So. 325), and the
character of the possession are for the jury
(Barrett v. McKinney [Tex. Civ. App.] 93

S. W. 248). The question of wliether suffi-

cient possesssion under color of title has
been proved is for the jury, and the affirma-
tive charge is properly refused, although
there is evidence tending to contradict the
evidence of possession. Campbell v. Bates
[Ala.] 39 So. 144.

10. liOhse V. Burch [Wash.] 84 P. 722.

Wade V. McDougle [W. Va.] 152 S. B.

Dowdle V. Wlieeler [Ark.] 89 S. W.

11.

1026.
12.

1002.
13. E. and his heirs openly asserted title

to lands entered by L., since prior to 1848.
The heirs of L. never claimed or exercised
ownership over the lands, nor paid taxes
thereon, but the heirs of E. paid the taxes.
No one had ever been in possession. After
L.'s death his heirs quitclaimed to E.'s heirs.
Held sufficient evidence to justify a finding
of a presumed grant from L. to E. Arthur
V. Ridge [Tex. Civ. App.] 13 Tex. Ct. Rep.
449, 89 S. W. 15.

14. The statute of Texas requires ad-
verse possession, cultivation, use, or enjoy-
ment, with payment of taxes and a regis-
tered deed. Niday v. Cochran [Tex. Civ.
App.] 93 S. W. 1027. In California land is

deemed to have been possessed (1) where
it has been usually cultivated or impro%'ed;
(2) where it has been protected by a sub-
stantial inclosure. Code Civ. Proc. § 333.
Eotsford v. Eyraud [Cal.] 83 P. IOCS. Pay-
ment of taxes, inclosure with other property
by a" substantial fence, cultivation by a les-

see, contruction of a dwelling house thereon,
living there, holding it for sale as town lots
and generally exercising acts of ownership
from 1882 to 1901, held to bar action, under
Code Civ. Proc. §§ 318, 319, 323. Id.

15. Lindsay v. Austin, 139 N. C. 463, 51
S. E.- 990; Ladd v. PoweU [Ala.] 39 So. 46.

It is title whicli gives constructive posses-
sion. Interstate Inv. Co. v. Bailey [Ky.] 93
S. W. 578; Camden v. West Branch Lumber
Co. [W. Va.] 53 S. E. 409.

16. Bates v. Collins [Ky.] 93 g. W. 615.
17. Woodward v. Johnson [Ky.] 90 S. W.

1076. Constructive possession is attached to
"ownership" as an "accessory," and when
there is no ownership, there is no such pos-
session. Ramos Lumber & Mf'g Co. v. La-
barre [La.] 40 So. 898.
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contemporaneously.^' If one has constructive possession, nothing short of actual

possession will deprive him of it.^* But no amount of constructive possession can*

give title.^" Where a party has long been in peaceable possession and occupancy

of lands, another cannot by forcible entry acquire such a possession as would deprive-

him of the right to maintain an action to quiet title and to enjoin further tres-

passes.-^

In order to set in motion the limitation contained in the general tax law of

Michigan,^- an entry under the tax title, or something equivalent thereto, is neces-

sary.^'

§ 13. Pleading^ evidence, and instructions.'*—The facts constituting adverse

possession must be pleaded,-' but a defective pleading may be cured by verdict.^"

In an ejectment case, title by adverse possession may be proved under a general

denial ; " and in Kentucky the defendant is not required to allege title by adverse

possession, in order to prove it at the trial.^**

Evidence.^'''—Evidence of adverse possession must be clear and positive, and

should be strictly construed.'" An admission by defendant that he did not own a

})art of the property in controversy precludes his claiming adverse possession there-

of, but does not affect his adverse possession of the rest.'"- But evidence of the pos-

sessor's efforts to buy outstanding claims, or declarations to the effect that he did

not claim the iand, made after the lapse of sufficient time to mature title under the

statute of limitations, did not preclude recovery on the ground of adverse posses-

sion, but might be considered by the jury.'^ Where a deed is offered to show color

of title, it is not necessary to prove its execution.'' Where an applicant to register

a deed establiKhes his right to registration, the establishment of an adverse title

rests on the claimant thereof.'^

18. Interstate Inv. Co. v. Bailey [Ky.] 93

S. W. 518.

19. Capen's Adm'r v. Sheldon [Vt.] 81 A.

•S64; Bates v. Collins [Ky.] 93 S. W. 615.

20. Interstate Inv. Co. v. Bailey [Ky.3 93

S. W. 578.

21. Slaughter v. Mallet Land & Cattle Co.

[C. C. A.] 141 F. 282.

22. Gen. Tax Law, § 73, amd. by Laws
1899, p. 430, Act 262, providing that no sale

for taxes shall be set aside after actual and
undisputed possession by the purchaser for

five years. Lee v. Livingston [Mich.] 12

Det. Leg. N. 922, 106 N. W. 713.

23. Especially where a party leased cer-

tain premises under an agreement to pay
taxes thereon for certain years, and after-

ward bought in the premises at a sale for

taxes which became a lien before his entry
and which he was under no obligation to

pay. Lee v. Livingston [Mich.] 12 Det. Leg.
N. 922, 106 N. W. 713.

24. See 5 C. L. 58.

25. Plea of adverse possession held insuf-

ficient in not averring how respondent be-
came the owner of the land, nor such pos-
session as would be adverse to his co-tenants.

Jordan v. Jordan [Ala.] 39 So. 992. Plea of

adverse possession insufficient for failure to

aver ouster or that respondent's possession
was exclusive. Id. "Where the pleadings in

ejectment presented no issue of adverse
possession, plaintiff could not, after the case
was before the jury, rely on such posses-
sion as a source of title. White River Min.
& Nav. Co. V. Langston [Ark.] 88 S. W. 971.

A complaint which fails to state that the
|

open, notorious, and exclusive possession of
real estate for 20 years was continous dur-
ing the time. Rev. St. 1852, § 224, making
limitations applicable to the state, was in
force, is insufficient to show a bar against
the state. McCaslin v. State [Ind. App.] 75-
N. E. 844.

26. A plea of the ten-year statute of lim-
itations which failed to allege "peaceable
possession," and of the flve-year limitation,
which failed to allege a "cultivation, use,
or enjoyment," cured by judgment. Blcan
V. Childress [Tex. Civ. App.] SB S. W. 84.

27. Link v. Campbell [Neb.] 104 N. W.
939.

28. Under Civ. Code Proc. § 125, subd. 2.

Asher v. Howard [Ky.] 91 S. W. 270.
20. See 5 C. L. 58.

30. Pritchard v. Lewis, 125 Wis. 604, 104
N. W. 989. Evidence held to justify the
submission of the defense of adverse pos-
session to the jury. Driver v. King [Ala.J
40 So. 315. Evidence that a decedent was
once in possession of land, and claimed it,

is not sufficient to give title as against the
owner of the legal title, where it is not
shown that deceased exercised any act of
ownership for a number of years before his
death. Henry v. Brown [Ala.] 39 So. 325.

31. Kane v. Sholars *[Tex. Civ. App.] 90
S. W. 937.

32. Barrett v. McKinney [Tex. Civ. App.]
93 S. W. 240.

33. Brannan v. Henry [Ala.] 39 So. 92.

34. Glos V. Holberg, 220 111. 167, 77 N. E.
80.
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What js admissiUe}^—Tax receipts showing payment of taxes/' leases of the

land in question/' testimony that the party claiming adverse possession bought the

land/^ and declarations of the party while in possession/'* are admissible to show

claim of ownership. Evidence that it was well known in the vicinity that one

claimed title to land was competent to show the notoriety of his claim, but not to

show title/" and where proof of claim of ownership has been made, it is com-

petent to prove notoriety of the claim, simply as one means of proving knowledge

of the claim by the true owner.^^ On the question of adverse possession, it was

competent for plaintiff to testify that prior to his purchase he rode over the lands

and saw no one in possession, and that they were woodlands, uninclosed, unculti-

vated and without improvements.*^ Where the defense in ejectment was adverse

possession, the record of a suit for specific performance by defendant against his

alleged vendor under whom plaintiff claimed, in which the bill was dismissed, was

admissible to show that defendant's possession was, not adverse then.*^ Evidence

that one paid a valuable consideration may be considered as bearing on the ques-

tion whether the possession was adverse and under claim of right/* also that the

possessor's predecessor sued a street railway company for trespass on the prem-

ises/^ and also the testimony of said predecessor that he built a $1,300 cottage on

the land.*" The fact that one claiming land by adverse possession did not return

it for taxation,*'^ and the assessment sheets showing that the land was not assessed

to the party claiming adverse possession, were admitted to rebut his claim.** In

Xorth Carolina no adverse possession against the state, short of the thirty years pre-

scribed by Eevisal of 1905, section 380, can be submitted to the jury as evidence

upon which to find the fact of a grant.*" Parol evidence was admissible to show

that an instrument, which conveyed a life estate otAj, was understood b}^ the grantor

to convey the fee ; that the grantee claimed the same and the grantor alwa3''s acqui-

esced and never asserted any right to the land, but abandoned it and died recogniz-

ing the grantee's claim. ^° Where, in trespass to try title, the undisputed evidence

showed that defendant had title by adverse possession, the admission of an imper-

fectly aclmowledged deed to show plaintiff's knowledge of such possession was harm-

less.°^

InsiructionsP—In instructing the court should clearly define the elements. "'^

Elements substantially charged need not be repeated,'^* an erroneous general instrue-

33. See 5 C. L. 59.

Sfi. 37. Staley v. Stone [Tex. Civ. App.] 92

S. W. 1017.
38. Anniston City Land Co. v. Edmond-

son [Ala.] 40 So. 505.

39. Henry v. Brown [Ala.] 39 So. 325.

Declarationsi of a former owner of tlie land,

since deceased, were admissible to show ad-
verse possession under Rev. Laws, c. 175, §

S6, making such declarations admissible
Tvhere the court finds them to have- been
made in good faith. Luce v. Parsons [Mass.]
77 N. E. 1032.

40. Anniston City Land Co. v. Edraondson
[Ala.] 40 So. 505.

41. Henry v. Brown [Ala.] 39 So. 325.

42. Driver v. King [Ala.] 40 So. 315.

43. Marbach v. Holmes [Va.] 52 S. B. 82S.

44,45,40. Luce v. Parsons [Mass.] 77 N.
E. 1032.

47,48. Driver v. King- [Ala.] 40 So. 315.

49. Bullard v. Hollingsworth [N. C] 53
S. B. 441.

50. Breland v. O'Neal [Miss.] 40 So. 865.

51. Tarborough v. Mayes [Tex. Civ. App.]
91 S. W. 924.

52. See 5 C. L. 59.

53. Instruction, in case of a shifting and
not a distinct possession, held not suffi-
ciently specific. Dawson v. Falls City Boat
Club [Mich.] 12 Det. Leg. N. 855, 106 N. W.
146. An instruction that adverse possession
is to be taken strictly and not to be made
out by inferences, and that every presump-
tion is in favor of possession subject to the
true owner's title, was ambiguous. Fox v.
Spears [Ark.] 93 S. W. 560. Such instruc-
tion was not obnoxious to a general objec-
tion, but the defect should' have been
pointed out specifically. Id. Where title
by adverse possession is one of the defenses
in an ejectment suit, defendant is entitled
to have the jury instructed with reference
to the same, if any competent evidence has
been introduced to support the is.sue, even
though such evidence may be contradicted
or deemed insufficient by the jury. Link v.
Campbell [Neb.] 104 N. W. 939.

54. Where the court properly instructed
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lion as to coiistmetive possession may be cured by a later instruction applicable to

the facts ;
°^ and an error in instructing may sometimes be immaterial.'"'

§ 13. Nature of title acquired.^''—Adverse possession for the statutory period

operates as a grant,°* and conveys to the possessor an indefeasible title/" in fee

simple,^" Tidiich is a defense to all claims."^ And the statutes on which title by

adverse possession is based are not a denial of due process of law."^ Eecognition

of title in the former owner by one claiming adversely, after he has acquired a per-

fect title by adverse possession will not divest him of title. "^ In consequence of the

disseisin the real owner has not in some few states anything susceptible of transfer

or conveyance.^*

on the question of adverse possession as af-
fected by co-tenancy, it wasi not necessary
to repeat the Instructions in reference to
tlie question "when plaintiff's cause of action
accrued. Tarborough v. Mayes [Tex. Civ.
App.] 91 S. W. 624.

55. Tarborough v. Mayes [Tex. Civ. App.]
91 S. W. 624.

56. In ejectment where plaintiff must fail
unless the third party under "whom defend-
ant claimed had been in possession under
plaintiff's grantor, the error in an instruc-
tion, that, unless defendant had adverse and
exclusive possession for 20 yearS', he could
not recover, "was immaterial. Campbell v.

Everhart, 139 N. C. 503, 62 S. E. 201.
57. See 5 C. L. 59.

5S. There is a salutary principle that
from long" possession the law sometimes
presumes a grant, in order to quiet posses-
sion and make it consistent with rightful
title (Logan's Heirs v. Ward [W. Va.] 52 S.

E. 398), but such presumption never arises,
where all the circumstances are consistent
with the non-existence of such grant (Id.).

59. It is not error to charge that title be-
comes complete by actual, continued, notori-
ous, and adverse possession of laud, claim-
ing title against all persons, for ten years.
Stryker v. Meagher [Neb.] 107 N. W. 792.

Where a person ha& been in the uninter-
rupted, honest and adverse possession of
land, under color of title for over 25 years,
defects in his original title are cured. Bryan
V. Augusta Perpetual Bldg. & Loan Co. [Va.]
B2 S. E. 357. Bona tide purchasers of land
for a valuable consideration and their vend-
ors, who have been in actual possession for
more than 30 years, have a perfect title as
against the holders of an alleged lost title

bond. Slu&her v. Howard [Ky.] 88 S. W.
1109. Where a parol partition of lands has
been follOAved by adverse possession of the
shares, by the respective parties, for 15
years, it is conclusive. Caudill v. Bayes
[Ky.] 89 S. W. 114. In Texas whenever a
cause of action for the recovery of real es-

tate is barred by limitation, the person hav-
ing peaceable and adverse possession is held
to have full title, under the express provi-
sions of Rev. St. 1895, art. 3347. Lamberirla
v. Barnum [Tex. Civ. App.] 90 S. W. 698.

Where a vendee under a commissioner's sale
took possession of inclosed land, which he
continuously claimed and occupied for 18

years, and his desc,endants used and occu-
pied it as their own for 30 years longer, the
fencing around it remaining for the most of

the time, such vendee and his descendants
acquired perfect title, although the sale was
never confirmed or deed issued. Hall v.

Bowman [Ky.] 90 S. W. 1051. Adverse pos-

session of a lot by plaintiffs and their
grantors for 16 years, under color of title

and claim of ownership, gave plaintiffs suf-
ficient title to enable them to maintain an
action against defendant as a \vrong-doer.
Retetsky v. DelmarAve. & C. R. Co. [Mo.
App.] 85 S. W. 666.

60. Where a husband conveyed land to
his- wife in 1877, and she conveyed to a third
person in 1882, who occupied and paid taxes
until his death in 1902, the heirs of the hus-
band who died prior to the wife's convey-
ance, although of full age, having asserted
no claim to the land; held that a fee-simply
title by adverse possession had vested in
the heirs of tlie wife's grantee. Beste v.

McGaugh [Del.] 63 A. 28.

61. Where, in a suit against the city and
county of San Francisco to quiet title, it

appeared that plaintiff had acquired title by
adverse possession under Civ. Code, § 1007,
it was no defense that the lands were m-
cluded in Act Mar. 14, 1870 (St. 1869-70, p.

353, c. 249), authorizing said city and county
to convey certain lands to certain claimants,
in the absence of any showing that some
person existed for whom the property was
held in trust. Orack v. Powleson [Cal.
App.] 86 P-. 129. And the fact that plaintiff
himself might have acquired a title under
the act of 1870 did not defeat his title ac-
quired by adverse possession. Id. If the
period of limitation has fully run while
there is adverse possession of land, it gives
title to the adverse possessor, which he may
assert against the former owner, although
he ceased, after the title was so acquired,
to continue in possession. Lamberida v.
Barnum [Tex. Civ. App.] 90 S. W. 698.

62. The statute of Maine (Pub. Laws
1896, c. 162, § 1), providing that the doing
of such overt acts of ownership as are pos-
sible on wild land, under a recorded deed
showing a claim of title, with payment of
taxes, the owner meanwhile not paying
taxes or exercising ownership, shall consti-
tute a disseisin, wiiich, if continued 20 years
shall bar recovery, is not a denial of due
process of law guaranteed by U. S. Const.
Amdt. 14. Soper v. Lav/rence Bros. Co., 201
U. S. 369, 50 Law. Ed. . Nor does the
statute deny due process of law, when con-
strued as barring recovery unless suit is be-
gun therefor within 5 years after the pass-
age of the act, where the statutory posses-
sion has been held for such 5 years and for
15 years before. Id.

63. Payment of rent to the owner of the
paper title did not impair such title. Mar-
tin v. Martin [Neb.] 107 N. W. 580.

64. See Champerty and Maintenance, 5 C.
L. 665.
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Ad?ice of Counsel, see latest topical Index.

AFFIDAVITS."'

Who may mahe.^'—An affidavit for a bill of particulars should be signed by

ih<' party and not by his attorney except under very especial circumstances."

Who may tahe.^^—Authority to take affidavits to be used in the court of chan-

ce 'y is given to a county judge in New Jersey."" Parties who acquiesce in the pro-

ceedings in which such affidavits are taken cannot contend that they were not taken

ir that caurt nor by the judge as one of its officers.^"

Fiirrv and requisites.''''—An affidavit is not void for mere absence of venue where

potbiug appears to show that it was taken without the jurisdiction of the notary.'*

Affi(iaviis made by an attorney are generally required to recite that the facts sworn

*o »re within his personal knowledge." The certificate of the officer must ordinarily

shoT* that the affidavit was signed in his presence and sworn to before him.'^

Admissibiiity of affidavit in evidence and effect thereofJ'^—Except when used

M depositions in equity '" and in admiralty/' or as the basis of motions/' or as

i</lttissions against interest,'" or for purposes of impeachment/" affidavits are never

it's. This topic includes only general rules.
The necessity of affidavits in particular pro-
;eedings and their sufficiency in point of
substance is treated in the titles dealing
urith such proceedings. See, also, Oaths, 6

a L. 840.

ee. See 5 C. L. 60. See, also, Fletcher, Eq.
PI. & Prac. § 442, and note in 5 C. L. 60, n.

gg.

«r. Fact that affiant is a corporation does
not change the rule. St. Regis Paper Co. v.

Santa Clara Lumber Co., 98 N. Y. S. 672.

The fact that no officer of the affiant corpor-
ation is in the county at the date of verifi-

cation of affidavit is not a sufficient reason.
Id.

68. See 5 C. L. 60.

6». Seastream v. New Jersey Exhibition
Co. [N. J. Eq.] 61 A. 1041.

70. Objection to the authority of a judge
to take affidavits in contempt proceedings
cannof be sustained, where all the parties

interested acquiesced in the taking of the
affidavits and some were in attendance
while they were being taken, even though
some of them at the time of attendance were
aot accused of improper conduct. Seastream
V. New Jersey Exhibition Co. [N. J. Eq.] 61

A. 1041.
71. See 5 C. 1.. 61.

NOTEj. Amendment of all1flnvit.«i In eonrts
»f eqnlty: In most Jurisdictions an affidavit

may be amended. Reese v. Walker, 89 Ga.
72. 14 S. E. 888; Stewart v. Cabanne, 16 Mo.
App. 517; Ely v. Pen, 12 N. J. Law, 321; State
V. Giles, 103 N. C. 391, 9 S. E. 433. It must,
laowever. be resworn to in such case. At-
lantic Bank V. Frankford, 61 N. C. 199. The
omission of affiant's signature, when neces-
sary may be cured by amendment. "Watts
Y. Womack, 44 Ala. 605; Schumann v. Schu-
mann, 6 Phila. [Pa.] 318; West Tenn. Agri-
cultural & Mech. Ass'n v. Madison, 9 Lea
CTenn.] 407. So may the failure of the of-

cer to add his attestation. Pierson v. Hen-
(Irist, 88 111. 34; Goldie v. McDonald, 78 111.

g05.—From Fletcher, Eq. PI. & Prac, § ii5.

72. Albright v. United Clay Production
Co. [Del.] 62 A. 726.

73. A recital in the affidavit tliat tlie

facts are within the personal knowledge olT

tlie attorney making same is in exact con-
formity -with the requirements of the stat-
ute, Wilson's Rev. & Ann. St. 1903, § 4318.
Pallidy v. Beatty [Okl.] 83 P. 428. An af-
fidavit by an attorney for a corporation
praying for a bill of particulars, alleging-
that on consultation with officers of the cor-
poration they did not know what the term
"other machinery" means is insufficient, as
the fact should be shown otherwise than by
the unsworn statements of the officers to
the attorney. St. Regis Paper Co. v. Santa
Clara Lumber Co., 98 N. Y. S. 572.

74. The words "subscribed and sworn to
before me" are a sufficient compliance with
Wilson's Rev. & Ann. St. 1903, § 4317, re-
quiring an affidavit to be certified by the of-
ficer taking it "that it was sworn to or
affirmed before him and signed in his pres-
ence." Pallidy v. Beatty [Okl.] 83 P. 428.

75. See 5 C. L. 61.

7e. See Equity, 5 C. L. 1144. An objec-
tion to an affidavit that no opportunity to
cross-examine was given by the county
judge will not lie where opportunity to
cross-examine was given by the vice-Chan-
cellor. Seastream v. New Jersey Exhibition
Co. [N. J. Eq.] 61 A. 1041.

77. See Admiralty, 7 C. L. 30.

78. See, also. Motions and Orders, 6 C. L.
702. On a motion for alimony, affidavits
tending to show the conduct of the parties
to each other and their adherence to cor-
rect standards of conjugal behavior (San-
ford V. Sanford, 94 N. Y. S. 1096), or such
as reply to the affidavits of the opponent,
accepting the issue "whether cause of es-
trangement lay with the plaintiff or the de-
fendant, sliould not be suppressed (Id.).

79. In so far as they contain admissions,
they bind only those who, make them. Gra-
ham V. Smart [Wash.] 84 P. 824. Where
question was the ownership of certain rock
or granite, an affidavit of the defendant's
grantor "wherein he admits that he is not
the owner of the rock or granite is admissi-
ble although the affiant is dead and the
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admissible as evidence of the facts therein recited.'^ An affidavit to be used as evi-

dence must be positive and direct and if made only on information and belief may
be disregaid(;d.*- The fact that it was evidently prepared to be sworn to by anyone

wl o mil id make an affidavit to the facts rather than to conform to affiant's knowledge

of them will be considered in determining its weight.*'

AFFIDAVITS OP MERITS OF CLAIM OR DEFENSE.'*

In New York in cases where the pleadings are unverified, an affidavit of merits

must be served and filed or else an inquest may be taken.^^ It need not necessarily

accompany the answer but may be served and filed at any time before actual inquest

takes place.*''

An affidavit of defense is necessary only when required by statute.'^ It may
l.-e made by attorney or other person not a party to the record in case the defendant

is absent or incapacitated,** but in such case it must be alleged that it'ls filed by his

authority or on his behalf,*" and that the facts alleged are founded on affiant's own
personal loiowiedge, or upon information derived from a proper source to enable the

court to pass upon the sufficiency of the proof."" An application to extend the time

for filing must be made within the time prescribed by the rules of court."^

It is not necessary to file an affidavit of defense to a statement that does not

set forth a good cause of action,"^ and the filing of. an affidavit to the merits is a

waiver of formal defects,"!* even though filed under protest, and to prevent a de-

fault."^ This rule does not, however, apply where the statement fails to state a cause

of action."'

The purpose of the afSdavit is to test the defendant's conscience."" The nature

and character of the defense relied upon must appear,"^ and the averments must

present defendant was not a party to the
suit in which the affidavit ori&inaUy was
used. PhiUips v. CoHinsvine Granite Co.,

123 Ga. 830, 51 S. B. 666.

80. Graham v. Smart [Wash.] 84 P. 824.

81. Affidavit made by a witness on a mo-
tion to dissolve a temporary restraining or-

der is admissible only to impeach the wit-
ness. Graham v. Smart [Wash.] 84 P. 824.

82. Pelegrlnelli v. McCloud River Lum-
ber Co. [Cal. App.] 82 P. 695.

83. Fact that It was prepared before
name of affiant was known and before it

was executed, and that it is silent as to the
circumstances under which it was made the

care with which it was read and explained
to affiant, etc. In re Town of Lafayette, 45

Misc. 141, 91 N. Y. S. 970.

84. See 5 C. L. 61.

85,88. Beg-Iin v. People's Trust Co., 95

N. Y. S. 910.

87. Actions of assumpsit for which judg--

ment may be taken for want of an affidavit

of defense are limited to such as are founded
on contract alone, and do not include cases

in which the cause of action is in delicto

or of a mixed character of contract and tort.

Kinney v. Mitchell [C. C. A.] 136 P. 773.

Where the suit is in the form of assumpsit
while the real cause of action is in tort to

which no affidavit of defense is required,

judgment will not be granted for want of it.

Ivinney v. Beaver, 140 F. 792.

88. If only they disclose a g-ood defense.

.Safety Bank & Trust Co. v. Conwell, 28 Pa.

Super. Ct. 237.

S9. Safety Bank & Trust Co. v. Conwell,
28 Pa. Super. Ct. 237.

90. Affidavit held insufficient where it

was not aUeged that affiant believed facts
alleged to be true, and sources of informa-
tion vi'ere not given, thus raising inference
that it was merely hearsay. Safety Bank &
Trust Co. V. Conwell, 28 Pa. Super. Ct. 237.

91. By the first Friday of the term. Mel-
vin V. Conner [Del. Super.] 62 A. 264.

92. Felty v. National Ace. Soc, 139 F. 57;
Bill Posting Sign Co. v. Jermon, 27 Pa.
Super. Ct. 171.

03. Proper course is to demur or to move
for a more iipeciflc statement. Felty v. Na-
tional Ace. Soc. 139 F. 57.

94. Even though affidavit recites that it

is filed under protest, simply to prevent de-
fault and with reservation of right to move
to quash writ or otiier preliminary motions.
Felty V. National Ace. Soc, 139 F. 57.

95. Defendant meeting a defective decla-
ration with an affidavit of defense instead of
demurrer need not rest on the defense
therein set forth. Bill Posting Sign Co. v.
Jermon, 27 Pa. Super. Ct. 171.

06. Safety Bank & Trust Co. v. Conwell,
28 Pa. Super. Ct. 237.

07. An affidavit of defense to assumpsit
stated that defendant, "verily believes that
there is a legal defense to the whole of the
cause of action in the above stated suit, the
nature and character whereof is as follows:
that there is nothing due and owing from
the said defendant to the said plaintiffs,"

—

insufficient. Melvin v. Conner [Del. Super.]
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form a complete answer to plaintiffs demands.''^ Every matter of defense pre-

sented must be set forth specifically and with such detail as to show clearly its rela-

tion to plaintifli's claim."^ Nothing can be left to inference, but what is not stated

will be presumed not to exist.^ As in other pleadings, facts and not conclusions

should be alleged.^ Allegations of set-ofE must be as clear and specific as those re-

quired in a statement of claim.^ Statements as to what defendant "is informed

and verily believes" may be disregarded unless followed by allegations of expectancy

of being able to prove them.* Affidavits are to be construed in the light of the state-

]nents to which they purport to be replies. ° An original and supplemental affidavit

are to be construed together and must not be self-contradictory when so construed.^

The plaintiff may offer the whole of an afSdavit in evidence, take advantage of

such portions of it as are in his favor, and introduce evidence to contradict the rest.^

The right of a plaintiff to judgment on a rule for it for want of a sufficient

62 A. 264. "Where defense was an oral agree-
ment at the time the note sued upon was
signed, the affidavit of defense should aver
that deponent was induced to sign the note
by reason of the oral stipulation. Appleby
V. Barrett, 28 Pa. Super. Ct. 349. An affida-

vit which merely asserts that an improper
payee was put into a rehe"wal note, and that
against the true payee afHant has a good
defense, without specifying what such de-
fense is, insufficient, since the ground must
be specified and set out. Hess v. Gerstlauer
[Pa.] 63 A. 366.

98. Caven-Williamson Ammonia Co. v.

Ice Mfg. Co., 27 Pa. Super. Ct. 381. Pacts
if jiroven should be a complete defense.
Bill Posting Sign Co. v, Jermon, 27 Pa.
Super. Ct. 171. Where statement of claim
in action on city contractor's bond averred
that bond had been approved as required,
averment in affidavit of defense that de-
fendant is informed that bond had not been
so approved "and that it therefore denies
the allegations to that effect," held insuffi-

cient to prevent judgment. City of Pliila-

delphia v. Pierson, 211 Pa. 388, 60 A. 999.

Averment that plaintiff had agreed to give
bond to indemnify contractor against any
defects in the work, and had not done so,

1 held insufficient to prevent judgment, in tlie

absence of an averment that defendant ex-
acted it, or was prejudiced by failure to
give it. Id. In a suit by assignee of seller,

for goods sold, an affidavit of defense is in-
sufficient which though it questions plaint-
iff's right to sue to his own use and the
bona fides of the assignment avers that de-
fendant had entered into an agreement of
compromise "with his creditors for 25 per
cent, of their claims, and that the legal
plaintiff had signed such agreement, but
which does not aver tlie payment of the 25
per cent, nor defendant's readiness to pay
it to legal plaintiff, and which does not deny
that defendant received notice of the as-
signment of the claim prior to the attempted
settlement with the legal plaintiff. Kamber
V. Becker, 27 Pa. Super. Ct. 266.

99. Caven-Williamson Ammonia Co. v.

Ice Mfg. Co., 27 Pa. Super. Ct. 381; Safety
Bank & Trust Co. v. Conwell, 28 Pa. Super.
Ct. 237. Vague and ambiguous averments
are insufficient to prevent judgment. Fuhr-
man v. Stackman, 28 Pa. Super. Ct. 154.

Afflilavlts held sufllcicnt: An affidavit dis-
tinctly and positively avering that prior to
the giving of the note, in suit a third person

had paid plaintiff on behalf of defendant in
full of any claim he had, which defendant
did not learn until after giving the note,
setting forth time and place of payment
with particularity. Penrose v. Caldwell, 29
Pa. Super. Ct. 650.

Aflldnvits held insufficient: For failure to
sufficiently allege that defendant entered
into guaranty on faith of contract that he
was to he held only on certain contingen-
cies. McCambridge & Co. v. O'Callaghan, 27
Pa. Super. Ct. 199. For lack of particular-
ity. Bill Posting Sign Co. v. Jermon, 27
Pa. Super. Ct. 171. Affidavit in action for
goods sold for failure to allege in what re-
spect they were defective, etc., and because
it did not contain clear and concise state-
ment of facts constituting basis for assess-
ment of damages. Fuhrman v. Stackman,
28 Pa. Super. Ct. 154. Affidavit merely al-
leging fraud in a general way, by claiming
that statements made to a mercantile
agency were false, but not stating that such
representations were intended to deceive, or
that any artifice was practiced on tlie de-
fendant, or in what particulars the state-
ments to the mercantile agency were false.
American Lumber & Mfg. Co. v. Taylor [C.
C. A.] 137 F. 321.

1, 2. Caven-Williamson Ammonia Co. v.
Ice Mfg. Co., 27 Pa. Super. Ct. 381.

3. Appleby v. Barrett, 28 Pa. Super. Ct.
349. Defendant has affirmative of the issue,
and must aver it in terms incapable of be-
ing misunderstood, Caven-Williamson Am-
monia Co. V. Ice Mfg. Co., 27 Pa. Super. Ct.
381.

4. Bill Posting Sign Co. v. Jermon, 27 Pa.
Super. Ct. 171.

5. Union Surety & Guaranty Co. v. Ste-
venson, 27 Pa. Super. Ct. 324. Affidavit by a
surety company sued on its bond, which ad-
mits the default alleged in the statement
but claims that it occurred on an earlier
date and that due notice was not given the
surety, held sufficient. Id.

«. Penrose v. Caldwell, 29 Pa. Super. Ct.
550. When a supplementary affidavit is
merely fuller and more specific than the
original and not irreconcileable with the
facts there averred or the necessary infer-
ences from them it is not self-contradictory.
Id.

7. Affidavit admitting plaintiff's claim
but urging a set-off. McAvoy v. Common-
wealth Title Ins. & Trust Co., 27 Pa. Super.
Ct. 271.
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affidavit of defense must be determined from it and the plaintiff's statement alone.'

Judgment will not be granted if the statement of claim fails to state a cause of

action/ or if there is a suffici-ent indication that there is a bona fide defense/" nor

while a motion to dismiss for want of jurisdiction is pending.^^ It is not neces-

sary that the court specify on which of two items urged in the statement he grants

the judgment.'^ Where the statement is amended by striking out the names of de-

fendants improperly joined, judgment may be rendered against the remaining de-

fendant who has filed an insufficient affidavit without requiring the filing of a new
statement and giving him an opportunity to file a new affidavit.^^

Affiemations, see latest topical index.

AFFRAY.il

AGENCY.

§ 1. The Relation Between the Parties
(62).

A. Competency to Act as Agent or to
Employ Agents (62).

B. Creation and Existence of the Rela-
tion (62). rnfermediaries and Dual
Agencies (63).

C. Implied Agency from Relation of
Parties (63).

T>. Evidence of Agency (63).
E. Estoppel to Assert or Deny Agency

(67).
F. Termination of Relation (68). No-

tice of Revocation (70).

g 2. Rights and Liabilities of Frlneipal
as to Third Persons (71).

A. Actual or Implied Authority to Bind
Principal (71).

B. Apparent Authority and Unauthor-
ized or Wrongful Acts of Agent;

Torts (74). Unauthorized and Tor-
tious Acts (76),

C. Particular Kinds of Agencies (79).
D. Ratification by Principal (81).
E. Undisclosed Agency (84).
P. Notice through Agency (86).
G. Mode of Executing Authority (87).
H. Remedies, Pleading, Procedure, and

Proof (87).

§ 3, Rights and Liabilities ojE Agent as
to Third Persons (S7).

§ 4. Mutual Right, Duties, and Liabili-
ties (89).

A. In General; Contract of Agency; Dil-
igence and Good Faith (89).

B. Accounting, Settlement, and Reim-
bursement (90).

C. Compensation and Lien of Agent (90).
Subagents (92). Lien (92).

D. Remedies, Pleading, Procedure, and
Proof (93).

Scope.—Agency resulting by operation of law from certain relations, as in the

case of partnership ^^ or marriage,^" and other particular kinds of agencies,^'' are

elsewhere treated, as well as analogous matters properly pertinent to the relation

of master and servant.^'

8. City of Philadelphia v. Pierson, 211 Pa.

388, 60 A. 999. An affidavit of defense in

an action of assumpsit to recover money re-

ceived by defendant, which shows that
plaintiff and defendant had no direct deal-
ings with each other, no contract or fidu-

ciary relation existed between them, and
that plaintiff did not part with his money
on the faith of anything said or done by
the defendant, and if plaintiff was over
reached, it was without design or conniving
of defendant. Robbins v. Jay, 27 Pa. Super.
Ct. 652.

9. Statement must be self-sustaining in

order to entitle plaintiff to judgment. Bill

Posting Sign Co. v. Jermon, 27 Pa. Super.
Ct. 171.

10. In an action on book account, affi-

davit alleged acceptance by plaintiff of a
note from a third person, wiping out indebt-
edness of defendant, held sufficient. Scott
Fertilizer Co. v. Maloney [Del.] 62 A. 223.

11. Kinney v. Mitchell [C. C. A.] 136 F.

773.

12. Where a plaintiff moves for judg-

ment on a part of his claim for insufficiency
of affidavit specifying part as to which he
claims the affidavit insufficient, the court
may grant judgment by the simple entry
"rule absolute" without specifying the rea-
sons therefor in an opinion. Smucker v.

Grinberg, 27 Pa. Super. Ct. 531.

13. Where statement as amended states a
good cause of action against him. Kidney
V. Beemer, 27 Pa. Super. Ct. 558.

14. No cases have been found for this
subject since the last article. See 5 C. L.

15. See Partnership, 6 C. L. 911. The im-
plied authority of a partner to contract so
as to bind the firm relates only to the busi-
ness in which the firm is engaged. Slayden
& Co. V. Palmo [Tex. Civ. App.] 90 S. W. 908.

16. See Husband and Wife, 5 C. L. 1731.
17. See Attorneys and Counselors, 5 C.

L. 319; Brokers, 5 C. L. 445; Corporations,
5 C. L. 764; Factors, 5 C. L. 1411; Insurance,
6 C. L. 69.

On the general law of agency as well as
the specific kinds of agency, see Clark & S,

Aseney.
18. See Master and Servant, 6 C. L. 521.



62 AGENCY § lA. 7 Cur. Law,

§ 1. The relation between the parties.^^ In general.'^ An agent is one who
represents another called the "principal" in dealing with third persons.^^ The re-

liition between principal and agent is a fiduciary one.^^

(§ 1) A. Competency to act as agent or to employ agents.^^—Ageiits in some

particular lines of business are required to take out licenses."* A notary public, in

the execution of a deed, acts as a public officer, and cannot, as a matter of law, be

the agent of either party.^^ After a corporation has received the benefit of the

services of an attorney employed by it, he having fully executed the contract on his

part, it is estopped to deny its authority to employ him.^®

(§1) B. Creation and existence of the relation.^''—The actual relation of

the parties to each other must be judged from a fair construction of the entire con-

tract and all the circumstances, and the relation of principal and agent will not be

assumed to exist merely because the parties so described themselves.^* It is not

19. See 5 C. L. 64.

20. See 5 C. L. 64, n. 15; Clark; & S.

Agency, 1,

21. Civ. Code, § 2295. Nicholls v. Mapes
[Cal. App.] 82 P. 265.

22. Porlaw V. Augusta Naval Stores Co.
[Ga.] 52 S. E. 898; Morgan v. Aldrlch [Mo.
App.] 91 S. W. 1024.

23. See. 6 C. L. 64; Clark & S. Agency, 34-
75.

24. Agents of investment companies, un-
der Ky. St. 1903, § 2223a, subsec. 11. Mu-
tual Life Ins. Co. v. Chosen Friends Lodge,
No. 2, I. O. O. F. [Ky.] 93 S. W. 1044.
An indictment for violation of that sec-

tion, is defective under Cr. Code Prac. § 122,
if it fails to allege what oflice the accused-
held in the company or vphether he was an
ordinary agent. Mutual Life Ins. Co. v.

Chosen Friends Lodge, No. 2, I. O. O. F.
[Ky.] 93 S. W. 1044.

25. Cason v. Cason [Tenn.] 93 S. W. 89.

26. Kelly v. Ning Yung Benev. Ass'n
[Cal. App.] 84 P. 321.

2T. See 5 C. L. 65. See, also, Clark & S.

Agency, p. 100 et seq.
28. Nicholls V. Mapes [Cal. App.] 82 P.

265. A detective employed by a railroad
company, upon whose information a war-
rant was sworn out, is to be regarded as
the agent of the company in the institution
of the prosecution. Evans v. Atlantic Coast
Line R. Co. [Va.] 53 S. E. 3. A person who
purchases a mortgage against an estate for
the administrator is the mere agent for the
latter and can get no better title to it than
his principal could have done, an^ hepce the
estate is not deprived of the right to redeem
by a foreclosure by such purchaser. Smith
V. Goethe, 147 Cal. 725, 82 P. 384. Where,
in the course of business, a bank took notes
running to defendant bank and two of the
former bank's officers indorsed the same and
sent them to the defendant bank, which
gave the other bank credit as a deposit, the
officers and defendant bank dividing tlje in-
terest, held that the ,officers were not in
such transactions, agents of defendant
bank. Sanborn v. First Nat. Bank, 115 Mo.
App. 50, 90 S. W. 1033. Proposition from
one engaged in the cotton business to a cot-
ton buyer, accepted by the latter, held not
to have created the relation of principal and
agent. Daniel v. Maddox-Rucker Banking
Co. [Ga.] 53 S. E. 573. Contract held to
have constituted one corporation the pur-

1

chasing arm or agent of the other. Forbes
Co. V. Leonard, 119 111. App. 629.

Selling as.sociations: Where cranberry
producers formed a union to market their
product, the union agreement "was held to
include an agency feature, involved in the
transactions of shipping berries out of
stocks belonging to members, in form as
owner, and collecting and accounting for
the proceeds to each member for the net
amount received for berries sold for him.
Briere v. Searls [Wis.] 105 N. W. 817. But
the secretary of the union was not the agent
of any member, but the mere employe of the
union, which was itself the agent. Id.

Agency or sale; A contract, binding
plaintiffs to sell certain lots to defendant
within six months, and defendant to sell the
lots within that time at not less than a cer-
tain sum per lot net to plaintiffs, all money
less 5 per cent commission to be deposited
to plaintiffs' credit and after 6 months
plaintiffs to turn over to defendant all
money over $145 per lot and defendant to
assume all lots unsold and pay plaintiffs
$145 apiece therefor, was a contract of sale
to defendant and he was not the agent of
plaintiffs with authority to bind them by
installment contracts. Monk v. Duell
[Wash.] 83 P. 313. The giving of an option
to real estate agents for a fixed time, to find
a purchaser at a net price to the seller, is an
employment of them as agents and not a
sale of real estate to them (Arnold v. Na-
tional Bank of Waupaca [Wis.] 105 N. W.
828), and is a promise of exclusive agency
during such time (Id.). Where purchasers
at a tax sale agreed to lease the land for
the owner and reimburse themselves from
the rent collected for the amount paid for
the tax title, render it for taxes and pay
the same, such purchasers became the
agents of the owner; the possession of the
tenants was the owner's possession; pay-
ments of taxes were the owner's payments;
and the statute of limitations would not be-
gin to run against the owner, until he was
notified of the repudiation of the agency.
Hall v. Semple [Tex. Civ. App,] 91 S. W. 248.
A contract whereby defendant was to select
certain government lands for plaintiff,
plaintiff agreeing to deposit money in a
bank to be paid defendant at a fixed price
per acre, when he delivered a deed for the
land, was a contract of agency and not of
sale. Farnum v. Clarke [Cal.] 84 P. 166.
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iiecessajy that there should be an expresis formal appointment to create the rela-

tion/^ thotigh the authority of an agent to sell real estate must be in writing under
the statutes of several states,'"' and the statute of frauds requires it if the agent is

to execute a power to convey or encumber/''^ but it is not necessary that the agent
who gives a mere license to cut standing timber should have written authority.^^

Agency is usually a mixed question of law and fact,^^ but if the facts legally

establish agency the intention of parties otherwise is immaterial."

Intermediaries and dual agencies.^^—Dual agencies are void only when the fact

of representation of both parties is not Imovm to each.'" But when a professional

land agent acts as agent for both buyer and seller, the law exacts the most perfect

good faith, honesty, and fairness on his parf An interpreter selected by two per-

sons speaking different languages, as the medium of their communication, is re-

garded as their joint agent.^^

(§1) C. Implied agency from relation of parties.^"—The hxisband is re-

garded as head and master of the community rather than as the wife's agent where

he manages a community business as his own ;
*" but where a sale of liquor on Sun-

day was made by the wife of the accused, the presumption is that she acted as her

husband's agent in making the sale.^^

(§1) D. Evidence of agency.*^—Agency may be shown by either direct ®r

indirect evidence.*' It may be shown by facts and circumstances and by the ap-

Under a contract by which an engineer-
ing company agreed to do all of a steel com-
pany's work, held that the engineering com-
pany was an independent contractor and not
the agent o£ the steel company. Kirby v.

Lackawanna Steel Co., 109 App. Div. 334, 95

N. Y. S. 833. Where a steel company con-
tracted with an engineering company to do
all the former's work, it was held that the
engineering company was an independent
contractor and not an agent of the steel

company, so as to make the steel company
liable for personal injuries to an employe
engaged in the -work done. Id.

39. Siers v. Wiseman [W. Va.] 52 S. B.

460.
30. Frahm v. Metcalf [Neb.] 106 N. W.

227; Bloodgood v. Short. 98 N. T. S. 775.

Want of it is no defense to principal in suit

for commissions earned. Smyth v. Sichel,

97 N. Y. S. 1008.
31. A contract for the purchase of land,

obligating the principal to pay money and
to execute a note and deed of trust, does
not bind the principal, under the statute of
frauds, if signed by an agent without writ-
ten authority. Cowan v. Curran, 216 111.

598, 75 N. E. 322. Where the owner of real

estate wrote letters commending his agent
for the way he was handling his business,
urged him to sell his property and author-
ized him to act as he thought best, having
rati^ed and confirmed all the previous acts

of such agent, it was held that the agent
was more than a mere broker and was au-
thorized in writing to make a valid contract
of sale of real estate. Winch v. Edmunds
{Colo.] 83 P. 632.

32. Antrim Iron Co. v. Anderson [Mich.]
12 T^et. Leg, N. 314, 104 N. W. 319.

33. Mail & Express Co. v. Wooi [Mich.]
12 net. Leg. N. 244, 103 N. W. 8r4; TTifo,- v.

Clerirflpli jj, Cambria Coal & Coke ^n r^H.]
«2 A. 11"2: Flay-len & Co v. T>"1"^ '""px.

Civ. App 1 10 S. W. 908. Whether .- a'n

party signed a bill of lading as ^ * for
|

the carrier was a question for the jury.
Tishomingo Sav. Inst. v. Johnson, Nesbitt &
Co. [Ala.] 40 So. 503. Whether a party wh©
was present daily during the erection of a
building for plaintiff, in company with
plaintiff's secretary and frequently gave di-
rections without any objection on the part
of the secretary, 'was an agent of plaintiff
authorized to give directions was a question
for 'the jury. Novelty Mill Co. v. Heinzer-
ling, 39 Wash. 244, 81 P. 742.
Evidence to establish agency see succeed-

ing sub-sections "Implied Agency," "Evi-
dence of Agency."

34. Noel Const. Co. v. Atlas Portland Ce-
ment Co. [Md.] 63 A. 384.

35. See 5 C. L. 66.

36. Where the consent of both is given
or may be reasonably inferred a real estate
broker may receive commissions from both.
Keach v. Bunn, 116 111. App. 397. W^here
parties negotiated a sale between the buyer
and a traveling salesman for the sellei^
agreeing for a commission to have the goods
shipped to them and to be liable to the
seller for the price, such persons became
agents for both parties. Haines v. Neece
[Mo. App.] 92 S. W. 919.

37. Cowan v. Curran, 216 111. 598, 75 N.
E. 322.

38. Kelly v. Ning Yung Benev. Ass'n
[Cal. App.] 84 P. 321.

39. See 5 C. L. 67, n. 46. See, also, Clark
& S. Agency, 181, and Special Art. 3, C. L.
101.

40. Succession of Sangprel, 114 La. 78.7,

38 So. 554.

41. ITrometer v. District of Columbia, 24
App. D. C. 242.

42. See 5 C. L. 67. See, also, Clark & S.

Agreno', 163.

43. Ward v. Trustees of New England
Southern Conference of M. E. Church [R. Ij
(il A. 651; Siers v. Wiseman [W. Va.] 52 iS.

B. 460.
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parent relations and conduct of the parties,** and a continued coiirse of business

transactions/" and may be presumed from the conduct of the parties or their usual

course of business.*" The presumption of agency from the possession of a note by

the person demanding payment is ordinarily sufficient in itself to justify the debtor

in malting the payment,*' and the want of such possession is of itself sufficient to

put the debtor upon his inquiry as to the agenfs authority to receive payment.*"^

The fact of the agency cannot be proved by the acts, declarations, or admissions of

the alleged agent,*^ but this rule relates only to admissions and declarations made

44. Siers v. Wiseman [W. Va.] 52 S. E.
460; Peyton v. Old Woolen Mills Co. [Ky.]
91 S. W. 719. Agency for the purpose of
paying taxes on land is sufficiently shown
by proof of the alleged agent's having done
so for a long time, without any claim of
right or title in himself, and other acts in
connection "with the payment of such taxes.
Siers v, Wiseman [W. Va.] 52 S. E. 460. If
it be shown that one person continues to
act for another and his action is acquiesced
in, the relationship or contract of agency
is sufficiently sustained by evidence. Id.

Where it "was shown that the general man-
ager of a railroad company -was president
of a hospital, its general attorney "was a
director, and that both corporations had the
same treasurer, it tended to shew that the
physician in charge of the hospital was the
agent of the railroad company in the ne-
gotiation of a release of damages by an
employe. Gulf, etc., K. Co. v. Huyett [Tex,
Civ. App.] 14 Tex. Ct. Rep. 124, 89 S. W. 1118.
That one dictated terms of a contract which
alleged principal sued on tends to sho'w
agency. Mail & Express Co. v. Wood
[Mich.] 12 Det. Leg. N. 244, 103 N. W. 864.

45. Pullman Co. v. WMlett, 7 Ohio C. C.
[U. S.] 17i.

46. Reynolds v. Chicago, etc., R. Co. 114
Mo. App. 670, 90 S. W. 100.
Held to slioTT agency! Express company

uniformly allowed persons wearing caps
bearing its name to drive its wagons and
receive goods for transportation. Reel v.
Adams Express Co., 27 Pa. Super. Ct. 77.
Where a debtor delivers money to a third
person to pay a note not yet due and of
which that person has not the possession,
agency is for debtor not creditor. Goodyear
V. Williams [Kan.] 85 P. 300.

47,47a. Goodyear v. Williams [Kan.] 85
P. 300.

48. Peyton v. Old Woolen Mills Co. [Ky.]
91 S. W. 719; Pease v. Fink [Cal. App,] 85
P. 657; Jackson v. American Tel. & T. Co.,
139 N. C. 347, 51 S. B. 1015; St. Louis, etc.,
R. Co. V. Daugherty [Kan.] 83 P. 821; Broun-
fleld V. Denton [N. J. Err. & App.] 61 A. 378;
Fifer v. Clearfield & Cambria Coal & Coke
Co. [Md.] 62 A. 1122. Held inadmissible as
evidence of agency: (1) Statements of al-
leged agent that mortgage interest coupons
could be paid to him; (2) letters written by
plaintiil to alleged agent relating to specific
claims against other persons; (3) entries in
the alleged agent's loan register—of all
which the alleged principal had no knowl-
edge at or prior to the payment to the al-
leged agent. Goodyear v. Williams [Kan.]
85 P. 300. Held that there was no evidence
of agency except the declarations of the al-
leged agent. Wierman v. Bay City-Michi-
gan Sugar Co. [Mich.] 12 Det. Leg. N. 833,
106 N. W. 75.

NOTE]. . Declarations and Admissions of
Agent as to Agency, (a) Of alleged prin-
cipal: The declarations and admissions of
an alleged principal are competent evidence
against* him to prove the existence of the
relation. Blood v. Goodrich, 12 Wend. [N.
T.] 525, 27 Am. Dec. 152; Wild v. New York
& A. Silver Min. Co., 59 'N. T. 644; Wallace
v. Nodine. 57 Hun [N. T.] 239, 242; Haugh-
ton V. Maurer, 55 Mich. 323; Phleger v.

Ivins, 5 Har. [Del.] 118; Irvine v. Buekaloe,
12 Serg. & R. [Pa,] 35; Arthur v. Gard, 3
Colo. App. 133; Leary v. Albany Brew. Co.,
77 App. Div. [N. T.] 6; Norton v. Richmond,
93 111. 367. And see Steel v. Solid Silver
Gold & Silver Min. Co., 13 Nev. 4S6.
A party claiming lands by deed executed

under an alleged power of attorney from the
owner to the person executing the deed may,
in proof of the power, give in evidence the
declarations of the owner of the land and
alleged grantor of the power made prior to
the accrual of the interest of the person de-
nying the power, and claiming under such
former owner, that such power of attorney
existed, that its contents were as alleged in
the deed, and that it had been subsequently
lost, canceled, or destroyed (Corbin v. Jack-
son, 14 Wend. [N. T.] 619), and the alleged
agent may testify as to such declaration and
admissions (Wallace v. Nodine, 57 Hun [N.
T.] 239, 242; Lawall v. Groman, ISO Pa. 532,
57 Am. St. Rep. 662).

(b) Of alleged agent: The same rule
does not apply to admissions and declara-
tions of an alleged agent. As we shall here-
after see, when an agency is established by
other evidence, direct or circumstantial, dec-
larations and admissions' of the agent touch-
ing the matter of the agency may be ad-
missible as evidence against the principal.
But the admissions, acts, and declarations
of an alleged agent, not shown to have been
known to and acquiesced in by the alleged
principal, are not admissible in evidence, as
against the alleged principal, to prove either
the existence of the agency or its extent.
linitcd States. Union Guaranty & Trust Co.
v. Robinson, 79 F. 420; James v. Stookey, 1
Wash. C. 330, Fed. Cas. No. 7,184. Alabama.
Tanner & De Laney Engine Co. v. Hall, 86
Ala. 305; Foxworth v. Brown, 120 Ala. 59;
Parker v. Bond, 121 Ala. 529; Huntsvjlle Belt
Line & M. S. R. Co. v. Corpening & Co., 97
Ala. 681. A telegram from defendant to a
third party saying that a certain person
named "will draw with certificates attached"
is inadmissible to prove that defendant was
acting as agent for the latter in contracting
with plaintiff. Manly v. Sperry, 115 Ala.
524. Arkansas. Carter v. Burnham, 31 Ark.
212; Howcott v. Kilbo«;rn, 44 Ark. 213.
California. Van Dusen v. Star Quartz Min.
Co., 36 Cal. 571, 95 Am. Dec. 209; Santa Cruz
Butchers' Union v. I X L Lime Co [Cal.}
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to third persons/' and in the absence of the principal/" and has no application to

4S p. 382; Petterson v, Stockton & T. R. Co.,
134 Cal. 244. Colorado. Omaha & G. Smelt-
ing & Refining Co. v. Tabor, 13 Colo. 41, 16
Am. St. Rep. 185; Murphy v. Gumaer, 12
Colo. App. 472. Connecticut. Fitch v. Chap-
man, 10 Conn. 8. Georgln. Nelson V. Tum-
lin, 74 Ga. 171; Abel v. Jarratt, 100 Ga. 732;
Wynne v. Stevens, 101 Ga. 808; Amerlcus Oil
Co. V. Gurr, 114 Ga. 624; Grand Rapids School
Furniture Co. v. Morel, 110 Ga. 321; Armour
& Co. V. Ross, 110 Ga. 403, 414. Illinois.
Proctor V. Tows, 115 111, 138; Mullanphy Sav.
Bank v. Schott, 135 111. 655, 25 Am. St. Rep.
401; MoClure v. D. M. Osborne & Co., 86
111. App. 46 5; Currie v. Syndicate Des Culti-
vators Des Oignons a' Fleur, 104 111. App.
165. Iowa. Butler v. Chicago, B. & Q. R.
Co., 87 Iowa, 206; "Wood Mowing & Reap-
ing Co. v. Crow, 70 la. 340; Joseph Schlitz
Brew. Co. v. Barlow, 107 Iowa, 252; Mentzer
V. Sargeant, 115 Iowa, 527. Kansas. Leu v.

Mayer, 52 Kan. 419; Kane v. Barstow, 42

Kan. 465, 16 Am. St. Rep. 490; Howe Mach.
Co. V. Clark, 15 Kan. 492. Louisiana. Daw-
son V. Landreaux, 29 La. Ann. 363; State v.

Harris, 51 La. Ann. 1105; Lafourche Transp.
Co. V. Pugh, 52 La. Ann. 1517. Maine. Ba-
ton V. Granite State Provident Ass'n, 89 Me.
58. Maryland. Harker v. Dement, 9 Gill
[Md.] 7, 52 Am. Dec. 670. Massachusetts.
Stollenwerck v. Thacher, 115 Mass. 224;
Nowell v. Chipman, 170 Mass. 340; Mussey
v. Eeecher, 3 Cush7 [Mass.] 511. Michigan.
Bond V. Pontiac, O. & P. A. R. Co., 62
Mich 643, 4 Am. St. Rep. 885; Three Rivers
Nat. Bank v. Gilchrist, 83 Mich. 253; Mc-
pherson V. Pinch, 119 Mich. 36; Gore v. Can-
ada Lite Assur. Co., 119 Mich. 136. Minne-
sota. Sencerbox v. McGrade, 6 Minn. 484
(Gil. 334). MississippL Kinnare v. Greg-
ory, 55 Miss. 612; Memphis & V. R. Co. v.

Cocke, 64 Miss. 713. Missouri. Mitclium v.

Dunlap, 98 Mo. 418; Peck v. Richey, 66 Mo.
114 (nor are declarations, tending to dis-

prove the fact of agency, admissible in fa-
vor of the person alleged to be his princi-
pal) ; State v. Henderson, 86 Mo. App. 482.

Montana. Nyhart v. Pennington, 20 Mont.
158. lVel)ra.ska. Anheuser-Busch Brew. Ass'n
V. Murray, 47 Neb. 627. Nctt Hampshire.
Bohanan v. Boston & M. R. R., 70 N. H. 526.

New Jersey. GifEord v. Landrine, 37 N. J.

Eq. 127. New York. Stringham v. St. Nich-
olas Ins. Co., 4 Abb. Dec. 315; Roberge v.

Monheimer, 21 Misc. 491; Reid v. Horn, 25
Misc. 623; Lyon v. Brown, 31 App. Div. 67;
Booth V. Newton, 46 App. Div. 175. North'
Carolina. Taylor v. Hunt, 118 N. C. 168.

North Dakota. Gordon v. Vermont Loan &
Trust Co., 6 N. D. 454; O. W. Loverin-Browne
Co. V. Bank of Buffalo, 7 N. D. 669. Penn-
sylvania. Baltimore & O. Employees' Relief
Ass'n V. Post, 122 Pa. 679, 9 Am. St. Rep.
147; Pepper v. Cairns, 133 Pa. 114, 19 Am.
St. Rep. 625; Lawall- v. Groman, 1^0 Pa. 632,

57 Am. St. Rep. 662; "Whiting v. Lake, 91

Pa. 349. South Carolina. Renneker v. "War-
ren, 17 S. C. 139; Bhrhardt v. Breeland, 67

S. C. 142. Texas. Coleman v. Colgate, 69

Tex. 88; Ft. "Worth Live-Stock Commission
Co. V. Hitson [Tex. Civ. App.] 46 S "W. 915.

Vermont. Dickerraan v. Quincy M. F. Ins.

Co., 67 Vt. 609. Virginia. Fisher v. "White,
94 Va. 236; Hoge v. Turner, 96 Va. 624.

"Washington. Comegys v. American Lumber
Co., 8 Wash. 661; Gregory v. Loose, 19 Wash.
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599. "West Virginia. Rosendorf v. Poling.
48 W. Va. 621; Garber v. Blatchley, 51 W.
Va. 147. "Wisconsin. Newell v. Clapp, 97
Wis. 104. Proof that a certain person had
prepared a catalogue of the cattle belonging
to the estate of a deceased person, and that
he had answered plaintiff's letter addressed
to such estate in relation to such cattle, and
sent one of his catalogues, and that he after-
wards received money for the purchase of
the cattle- selected by the plaintiff and bid
them in for him at the administrator's sale,

is not sufficient to establish that he was
agent for the administrators. Newell v.

Clapp, 97 Wis. 104.
But the acts of a person tending to show

whom he represented on a particular occa-
sion are competent evidence of the agency-
Land Mortg. Co. V. Gillam, 49 S. C. 345. A
"newspaper publication, wherein one adver-
tises himself to be the agent of another, is

inadmissible to prove his agency, unless It

appears that the alleged principal caused or
knew of such publication. .Tn==tih Schlitz
Brew. Co. v. Barlow, 107 Iowa, 262. Bilt
acts of an alleged agent tending to show the
exercise of control and authority over the
business of the principal, and declarations
and statements of agency made in the pres-
ence of other known agents, are admissible
to establish the agency. Southern Exp. Co.
V. Flatten, 93 F. 936. And it is competent
to prove the declaration of a person that he
vras an agent, not to show the agency, but to
show that he held himself out as siick.
Parker v. Bond, 121 Ala. 629, 25 So. 89*.
Evidence is competent to show that, in what
the agent said and did, he purported to act
for the defendant, and not for another.
Nowell V. Chipman, 170 Mass. 340. The dec-
laration of agent made to a third person is
inadmissible, in behalf of the principal, to
prove that the third person was not also Ws
agent, or to support the agent's testimony
that such third person was not an agent.
Short Mountain Coal Co. v. Hardy, 114 Mass.
197; Peck v. Richey, 66 Mo. 114.
The reason for this rule is that testimony

as to such declarations is merely hearsay-
evidence, they being made at a time when
the alleged agent was not under oath and
there was no opportunity of cross-examina-
tion. But, as we have seen in a previous
section, there is nothing in the law that
renders the alleged agent himself an" incom-
petent witness to testify on the trial of the
case to any fact showing what the relatioa
is between him and his alleged principaL—From Clark & S. Agency, 170.

49. Nordeu v. Duke, 106 App. Div. 514 94
N. T. S. 878.
NOTE. Competency to testify to agency:

Either party to an allege)! relation of prin-
cipal and agent is a competent witness to
testify as to whether the relation existed or
not, and although the declarations and ad-
missions of the alleged agent are inadmis-
sible to prove the agency, yet the agent him-
self is competent to testify as to the alleged
agency and its extent. Ilderton v. Atkin-
son, 7 Term R. 480; State v. Bristol Sav.
Bank, 108 Ala. 3, 64 Am. St. Rep. 141; Parker
V. Bond, 121 Ala. 629; (Juertermous v. Tay-
lor, 62 Ark. 698; McRae v. Argonaut Land &
Development Co. [CaL] 54 Pac. 743; Collins
V. Lester, 16 Ga. 410; Armour & Co. v. Ross,
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.ihe agent's statements as a witness as to the existence of the agency/^ For the ex-

istence of the agency may be shown by the testimony of the agent himself to the

fact.^^ The assertions of the agent, taken in connection with the ratification of his

.acts by the principal, are competent to show agency ;
^^ and, although the statement

of a secretary of a corporation that he held such office was insufficient of itself to

prove the fact, so as to bind the corporation by his acts and representations, yet

testimony that he made such statement was not incompetent, but could be eonsid-

jcred in connection with other evidence of his authority.^* Agencj^ in favor of the

principal and against the agent, however, may be established by proof of the agent's

admissions, or of acts from which no inference other than that of the relationship

of principal and agent can be reasonably deduced.^^ The contract between the al-

leged principal and agent is admissible against the third person to show whether

110 Ga. 403; Thayer v. Meeker, 86 in. 470;

-St. Louis S. "W". R. Co. v. Elgin Condensed-
Millt Co., 74 111. App. 615; Indianapolis Chair
Mfg. Co. V. Swiirt, 132 Ind. 197; O'Neill v.

"Wlicox, 115 Iowa, 15; O'Leary v. German-
American Ins. Co., 100 Iowa, 390; White v.

Elgin Creamery Co., 108 Iowa, 522; Van
Sickle V. Keith, 88 Iowa, 9; Howe Mach. Co.
V. Clark, 15 Kan. 492; Cowles v. Burns, 28

Kan. 32; Dowell v. "Williams, 33 Kan. 319;
French v. Wade, 35 Kan. 391; Methuen Co.
V. Hayes, 33 Me. 169; Rice v. Gove, 22 Pick.
CMass.] 158; 33 Am. Dec. 724; Gould v. Nor-
folk Lead Co., 9 Cush. [Mass.] 338, 57 Am.
Dec. 50; Cleveland Co-operative Stove Co. v.

Mallery, 111 Mich. 43; Nyhart v. Pennington,
20 Mont. 158; Smith v. Delaware & A. Tel.

& Tel. Co., 64 N. J. Eq. 770; Commercial
Banlc v. Norton, 1 Hill [N. Y.] 501; Joseph v.

Struller, 25 Misc. [N. T.] 173; New Home
Sew. Mach. Co. v. Seags, 128 N. C. 158; Mc-
Dowell v. Simpson, 3 Watts [Pa.] 129, 27
Am. Dec. 338; Lawall v. Groman, 180 Pa.
532, 57 Am. St. Rep. 662; McGunnagle v.

Thornton, 10 Serg. & R. [Pa.] 251; Miles v.

Cook, 1 Grant's Cas. [Pa.] 58; Connor v.

Johnson, 69 S. C. 115; Cunningham v. Math-
ews [Tex. Civ. App.] 57 S. W. 1114; American
Tel. & Tel. Co. v. Kersh [Tex. Civ. App.] 66

S. W. 74; McCornick v. Queen of Sheba Gold
Min. & Mill Co., 23 Utah, 71; Piercy v. Hed-
rick, 2 W. Va. 48, 98 Am. Dec. 774; Garber
V. Blatchley, 51 W. Va. 147; O'Connor v.

Hartford Fire Ins. Co., 31 Wis. 160; Roberts
<y. Northwestern Nat. Ins. Co., 90 Wis. 210.
'This right of the agent to testify as to his
;agency is not barred, after the death of his
principal, by a statutory provision against
any person interested in any proceeding be-
ing a witness in regard to any personal
-transaction between such witness and a de-
ceased person [Code of Iowa, § 4606]
<0'Neill V. Wilcox, 115 Iowa, 15), unless the
authority is of such a nature that it cannot
be proved by parol evidence. And the
.agent's. testimony cannot be restricted to the
mere words used by the principal, but is ad-
missible generally on the whole subject (Da-
wall V. Groman, 180 Pa. 532, 57 Am. St. Rep.
662), or it may involve only a statement of
the fact of agency without going into de-
tails as to how the relation was brought
about, or as to particular facts upon which
•It rests (Parker v. Bond, 121 Ala. 529). But
where the question of agency is directly in-
volved, an agent, as a witness, cannot give
tois opinion or state his conclusion as to the

alleged agency, or in other words the fact
of the agency cannot be established upon
his testimony alone. He may merely state
the facts and circumstances concerning the
various transactions between him and his
alleged principal, leaving the court and jury
to determine, under the facts disclosed,
whether or not he was such agent. McCor-
nick V. Queen of Sheba Gold Min. & Mill.
Co., 23 Utah, 71; State v. Harris, 51 La. Ann.
1105; McCluskey v. Minek, 18 Misc. [N. Y.]
565. Where one assumes to act as subagent
of another, he cannot establish his right to
act for the principal by his own testimony.
Lucas V. Roder, 29 Ind. App. 287. The rea-
son for the rule that the declarations of an
alleged agent cannot be admitted to estab-
lish his agency on the ground that they are
hearsay evidence does not apply here, be-
cause his testimony is being given under
oath, and subject to cross-examination.
Nor does the rule, making an interested wit-
ness incompetent to testify on the side of
his interest, apply. As has been said:
"Nothing is better settled than that the
cases of agents, carriers, factors, brokers
and other servants of this description, in
consideration of public convenience and ne-
cessity of trade and commerce, and to pre-
vent a failure of justice, constitute a class
of special exceptions to the general rule
that a witness interested in the subject of
the suit or in the record is not competent to
testify on the side of his interest." By
Starnes, J., in Collins v. Lester, 16 Ga. 410.

—

From Clark & S. Agency, 168.
50. Indiana Fruit Co. v. Sandlin [Ga.] 54

S. E. 65. Where there "was no other evi-
dence of the agency than the agent's dec-
larations made to a third person in the ab-
sence of the alleged principal the complaint
should have been dismissed. Sanford v.
Fountain, 49 Misc. 301, 99 N. T. S. 234.

51. Norden v. Duke, 106 App. Div. 514, 94
N. Y. S. 878.

52. Kean v. Landrum [S. C] 52 S. E. 421;
Peyton v. Old Woolen Mills Co. [Ky.] 91 S.

W. 719. His testimony as a witness is not
such an admission or declaration as is pro-
hibited to prove the agency. Norden v.
Duke, 106 App. Div. 514, 94 N. Y. S. 878.

53. Robert Buist Co. v. Lancaster Mer-
cantile Co. [S. C] 52 S. E. 789.

54. Kelly v. Ning Yung Benev. Ass'n [Col.
App.] 84 P. 321.

55. Siers v. Wiseman [W. Va 1 5"' "5 K
460.
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their relation was agency or some other."* The burden of proving the agency lies

upon the party alleging it.°' Once the agency is shown, the relation is presumed to

continue."* Cases deciding the admissibility "' or sufficiency °" of evidence as to the

agency in particular instances are grouped in the notes.

(§1) E. Estoppel to assert or deny agency. ^"^—Persons may be held liable

as principals for the acts of their assumed agents because they have by their actions

imparted to them an apparent authority to represent them, and are therefore es-

topped to deny the agency."^ But this rule has no application where the third per-

son had no knowledge at the time of the acts of the principal."'' A principal who
ratifies a contract is thereafter, in th& absence of fraud, estopped to deny the au-

thority of the agent."*

50. The contract^ gave the aHeged agent
onlv an option to purchase land. Quale v.

Hazel [S. D.] 104 N. W. 215. See 15 Yale L.

J. 40.

07. Ward v. Trustees of New England
Southern Conference of M. B. Church [R. I.]

61 A. £51; Trau v. Sloan [Pa.] 62 A. 984.

In an action against the railroad company
by a rhysician, who had been employed by a
coniuctor to attend a man run over by his
train, the burden was upon plaintiff to
show the conductor's authority to employ
him. Wills v. International & G. N. R. Co.
[Tex. Civ. App.] 92 S. W. 273. A subagent
of a real estate agent, in an action against
the principal for commissions on the rental
of real estate, has the burden of proving the
agent's authority to employ him. Southack
V. Irelr.ni. 109 App. Div. 45, 95 N. T. S. 621.

In an action against a building and loan
association made by its solicitor that stock
woul 1 mature in 72 months, the burden was
on plaintiff to prove the agency. Ebersole
v. Southern Bldg. & Loan Ass'n [Ala.] 41
So. 150 Where one seeks to have a tax deed
set aside on the ground that the vendee
therein was the agent of the former 0"wner
to pay the taxes, the burden is on him to
prove the agency. Day v. Fay [W. Va.] 52

S. F. 1013.
.';«?. All acts of a general agent within

the scope of his authority, as respects third
persons, are binding on the principal, even
thou<Th done after revocation, imless notice
of such revocation has been given to such
as have had dealings and are apt to have
other dealings with the agent upon the
strength of his former authority. Burch v.

AmTicus Grocery Co. [Ga.] 53 S. B. lOOS.
I'J. Evidence that a certificate of title of

land, which defendant was about to sell,

was delivered to a third person, was inad-
mi-'sible to show that such third person was
defendant's agent. Pease v. Pink [Col.

App.] 85 P. 057. Evidence of otiicr similar
ira- neiions between the o"wner of property
ani an alleged agent is Inadmissible to show
the existence of agency, especially when the
party dealing with the alleged agent had
no knowledge of such transactions. Id.

eo. Evidence of agency sufHcient to Jus-
tify jury's finding that defendants were
plaintiff's agents. Klngsley v. Wheeler
[Minn.] 104 N. W. 543. Where a heating
company was to heal a building satisfac-
torily, in case proper piping and radiation
were put in, proof held to be entirely lack-
ing that a person employed to remedy de-
fects therein was plaintiff's agent. Citizens'
Blec. Light & Gas Co. v. Van Lent [Iowa]

103 N. W. 795. Statement of the secretary
of a corporation that he held such office in-
sufficient of itself to prove the fact, so as
to bind the corporation by his acts and rep-
resentations. Kelly V. Ning Yung Benev.
Ass'n [Col. App.] 84 P. 321. Where the
question "was in issue w^hetlier a firm was
bound by a contract signed by third parties
in its name, and the evidence showed that
plaintiff knew that such parties had no au-
thority to sign the firm's name, it was error
to refuse to submit the issue whether the
firm was bound solely by reason of the ex-
ecution of the contract in its name. Slay-
den & Co. V. Palmo [Tex. Civ. App.] SO S. W.
90S. Statements that one was to be agent
though no proof that he became so may go
to jury notTvithstanding the repudiation of
his act when followed by acts of agency
which were adopted. Fifer v. Clearfieli &
Cambria Coal & Coke Co. [Md.] 62 A. 1122.
Authority of persons who signed appeal
bond for surety company held sufficiently
sho-wn, the company not having questioned
it, and having received a premium for be-
coining such surety. Eichorn v. New Or-
leans & C. R. L. & P. Co.. 114 La. 712, 38 So.
526.

SI. See 5 C. L. 70. See, also, Clark & S.

Agency, 140.

62. Buskirk v. Talcott, 96 N. Y. S. 714.
Where a person verbose name has been signed
to a note without his authority remains
silent when written to concerning the gen-
uineness of the signature, he is thereby es-
topped to deny its genuineness. Harmon v.

Leberman [Tex. Civ. App.] 87 S. "W. 203.
If the owner of property permits others to
join with her in mortgaging her property,
asserting part ownership, she is bound
thereby as to third persons, either by rec-
ognizing their claim of ownership, or by
clothing them with authority to deal so
with her property. Pellerin v. Sanders [La.]
40 So. 917. Since the act of a bank in re-
ceiving and retaining moneys collected by
an, attorney did not mislead or injure the
sureties on the note, but was an advantage
to them, the bank was not estopped to deny
the authority of the attorney to settle the
claim. Bank of Batesville v. Maxey [Ark.]
88 S. W. 968.

63. Buskirk v. Talcott, 96 N. Y. S. 714.

Alleged principal used signs and letter
heads having his and the alleged agent's
name thereon, but the party dealing with
the agent did not know of it. Id.

64. Lutjeharms v. Smith [Neb.] 107 N.
W. 256.
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(§1) F. Termination of rdation.'^'^—An agency for an indefinite time is

terminable at will ^^ unless fair dealing requires a notice ; but if the contract of

agency be for a fixed period, the principal will be liable for damages for a wrong-

ful revocation."^ As a general rule, agency is terminated by the death of the prin-

cipal,**^ when not coupled with an interest."^ In order that a power of attorney

65. See 5 C. L. 71. See, also, Clark & S.

Agency, 381 et seq.
«e. In an action against a county, by an

agrent employed to survey and sell lands,
for breach of the contract by termination,
where no duration of the contract was ex-
pressed, it was incumbent on the agent to
show that the county had acted unfairly in
not allowingr him a reasonable time to earn
compensation for wliat he had done under
the contract, Action held barred by lim-
itation on a rehearing. Hollingsworth v.

Young County [Tex. Civ. App.] 91 S. W.
1094.

67. Held that a contract of agency was
created and that its revocation before the
expiration of that time was illegal. Rich-
mond v; Brandt, 118 111. App. 624.

68. The agent has no authority there-
after to receive and record a deed to his
principal. Condon v. Barnum [Iowa] 106
N. W. 514. Payment to one having a power
of attorney to deposit and draw money in

his principal's name, made after the latter's
death, held not to bind his estate, even
though tlie payer did not know of his death
at the time of payment. Hoffman v. Union
Dime Sav. Inst., 109 App. Div. 24, 95 N. T.
S. 1045. Hoffman v. Union Dime Sav. Inst.,

109 App. Div. 24, 95 N. T. S. 1046. See 19
Harv. L. R. 296.

69. NOTE. Pofver ooopled TfitU an inter-
est: An important exception or limitation to
the general rule, as to the principal's fight to
revoke an agency at will, exists where the
agent's authority is coupled with an inter-
est. If an agent has an interest in the sub-
ject-matter of the agency, or as it is usually
termed if he has a pcwer coupled with an
interest, his authority is deemed to be ir-

revocable, at least during the subsistence
of such interest, whether it is expressly de-
clared to be so or not, and the principal
cannot revcke such authority, at least not
until such interest has been satisfied. Wat-
son V. King, 4 Camp. 274; Gaussen v. Mor-
ton, 10 Barn. & C. 731; Cliambers v. Seay,
73 Ala. 372; Hynson v. Noland, 14 Ark. 710;
Frink v. Roe, 70 Cal. 297; Barr v. Schroeder,
32 Cal. 609; Brown v. Pforr, 38 Cal. 550;
Posten v. Rassette, 5 Cal. 467; Bonney v.

Smith, 17 III. 531; Walker v. Denison, 86 111.

142; Smith v. Dare, 89 Md. 47; Attrill v. Pat-
terson, 68 Md. 226; Chapman v. Bates, 61 N.
J. Eq. 658, 88 Am. St. Rep. 469; Durbrow v.

Bppens, 65 N. J. Law, 10; Hutchins v. Heb-
bard, 34 N. T. 24; Marfield v. "Goodhue, 3 N.
T. (3 Comst.) 62; Marfield v. Douglass, 1
Sandf, [N. T.] 360; Knapp v. Alvord, 10
Paige [N. T.] 205, 40 Am. Dec. 241; WheeleY
V. Knaggs, 8 Ohio, 169; Hartley's Appeal, 53
Pa. 212, 91 Am. Dec. 207; Smyth v. Craig, 3

Watts & S. [Pa.] 14; Montague v. McCarroll,
15 Utah, 318. Thus, where A, being in-
debted to B, in order to discharge the debts,
executed to B a power of attorney, author-
izing him to sell certain lands belonging to
him. A, It was a power coupled with an in-
terest and could not be revoked. Gaussen v.

Morton, 10 Barn. & C. 731. So where a note
is indorsed on the faith of an equitable
pledge by the maker of moneys earned by
him under a contract with the state, but not
yet due, a power of attorney authorizing the
indorser to collect such moneys when they
become paj'able is not subject to 'revocation,
being a power coupled "with an interest.
Hutchins v. Hebbard, 34 N. Y. 24. Authority
given by an ofllcer, having charge of public
moneys, to one of his securities, to act as
agent in the receipt, control, and disburse-
ment of the public moneys, for the protec-
tion of himself and securities, is in the na-
ture of a power coupled with an interest
and irrevocable so long as there remains
any money of tlie office to be disbursed or
accounted for, though the officer be removed
from office. Hynson v. Noland, 14 Ark. 710.
A power of attorney made by a stockholder
to vote and deal with his stock, or sell and
exchange it, conferring an interest, and by
its terms irrevocable, cannot be revoked by
the maker in the absence of a showing of
illegal purpose in granting the power, or
that it is in violation of a statute or against
public policy. Chapman v. Bates, 61 N. J.
Eq. 658, 88 Am. St. Rep. 459.
But an agency or authority, coupled with

an interest in the subject-matter thereof,
may be revoked by the principal in pursu-
ance of a stipulation or reservation to that
effect in the instrument constituting the
agency or authority. Oregon & W. Mortg.
Sav. Bank v. American Mortg, Co., 63 P. 22;
Doyle V. Phoenix Ins. Co., 25 Nova Scotia,
436; Witherell v. Murphy, 147 Mass. 417;
Adriance v. Rutherford, 57 Mich. 170; Chap-
man V. Bates, 61 N. J. Eq. 658, 88 Am, S£.
Rep. 469. Thus, where a contract appoint-
ing an agent, contained the following pro-
vision: "Each party hereto may terminate
this agreement by giving the other written
notice to tliat effect, and the agent shall not
be entitled to any commission upon pre-
miums collected or received after tlie ex-
piration of such notice," etc.; either party
could terminate the agency at a moment's
notice, and the principal, having so done
without previous notice, was not liable in
damages to the agent. Doyle v. Phoenix Ins.
Co., 25 Nova Scotia, 436.

^A^lat interest sniGcient. It is not every
interest, however, that will be sufficient to
make the power irrevocable. To have this
effect it seems now to be well settled that
the power given to the agent must be con-
nected with an interest in the subject-mat-
ter of the agency itself. In other words,
"The power and estate must be united and
coexistent," and possibly of such a nature
that the power would survive the principal
in the event of the latter's death, so as to be
capable of execution in the name of the
agent; and both the power and interest must
be derived from the same source. Cham-
bers v. Seay, 73 Ala. 378; Raleigh v. Atkin-
son, 6 Mees. & W. 670; Mansfield v. Mans-
field, 6 Conn. B59; Nevitt v. Woodburn, 82
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shall survive the death of the principal, it rmist be given on consideration and there

must be vested in the donee some estate, right, or interest in its subject-matter.'"

A power is revocable so long as it remains unexecuted.''^ A power to release, con-

111. App. 649; Bonney v. Smith, 17 111. 531;
Black V. Harsha, 1 Kan. App. 794; Hunt v.

Rousmanier's Adm'rs, S Wheat. [U. S.] 174,

5 Law Ed. 589. HufEc. Cas. 146. And see
cases cited supra, note 65. Or as defined by
Chief Justice Marshall it must be a power
"engrafted on an estate in the thing itself."

Hunt V. Rousmanier's Adm'rs, 8 Wheat. [U.
S.] 204, 5 Law. Ed. 597; Huffc. Cas. 146.

Where the power is given to a person who
derives, under the instrument creating the
power, or otherwise, a present or future in-

terest in the property, the subject on which
the power is to act. it is then a power
coupled with an interest. McGrilf v. Porter,
5 Fla. 373.

Thus, where a pow^er is given to an agent,
to make a collection or sale, and out of the
proceeds to pay himself for a debt due to

him from the principal (Watson v. King, 4

Camp. 272; Gaussen v. Morton, 10 Barn. & C.

731; Barr v. Schroeder, 32 Cal. 609), or to

reimburse himself for advances made to the
principal (Posten v. Rassette, 5 Cal. 467;
Marziou v. Pioche, 8 Cal. 522), or where it

is given to indemnify a surety (Hynson v.

Noland, 14 Ark. 710), it is a power coupled
with an interest and cannot be revoked.
Wherever a consignment is made to a fac-

tor for sale, the consignor has a right, gen-
erally, to control the sale thereof, according
to his own pleasure, from time to time, if no
advances have been made or liabilities in-

curred on account thereof, and the factor is

bound to obey his orders. This arises from
the ordinary relation of principal and agent.
If, however, the factor makes advances, or
incurs liabilities on account of the consign-
ment, by which he acquires a special prop-
erty therein, the consignor has no authority
by any subsequent orders to suspend or con-
,trol this right of sale, except in respect to

'the surplus not necessary for the factor's

reimbursement (Marfleld v. Douglass, 1

Sandf. [N. T.] 360; Marfleld v. Goodhue, 3 N.
Y. (3 Comst.) 62; Brown v. McGran, 14 Pet.

[U. S.] 479, 10 Law. Ed. 550; Raleigh v. At-
kinson, 6 Mees. & W. 570. See c. 21), unless
there is some agreement bet"ween the factor
and consignor which gives the consignor
right to suspend or control the factor's ac-
tions after such advances (Brown v. Mo-
Gran, 14 Pet. [U. S.] 479, 10 Law. Ed. 550;
Marfleld v. Goodhue, 3 N. T. (3 Comst.) 62;

Marfleld v. Douglass, 1 Sandf. [N. Y.] 360.

See c. 21).
Wliat interest not sufficient: But where

the agent, to whom the power is given, has
an interest only in the proceeds of the trans-
action, and not in the subject-matter itself,

as where he is to receive out of the proceeds
a certain amount as compensation for serv-
ices rendered in the transaction, it is not a
power coupled with an interest, and hence
is not irrevocable. Chambers v. Seay, 73

Ala. 372; Stier v. Imperial Life Ins. Co., 58

F. 843; Oregon & W. Mortg. Sav. Bank v.

American Mortg. Co., 35 Fed. 22; Hall v.

Gambrill, 92 F. 32; Ballard V. Travellers'
ins. Co., 119 N. C. 187; Wainwright v. Mas-
senberg, 129 N. C. 46; Nevitt v. Woodburn,
82 111. App. 643; Andrews v. Travellers' Ins.

Co., 24 Ky. L. R. 844, 70 S. W. 43. Thus,
where it was stipulated that the agent
should receive a certain per cent of the pro-
ceeds of sale by way of compensation for his
services in making the sale, it was not an
authority with an interest, and the agency
could be revoked at any time before a sale
was made under the power. Chambers v.
Seay, 73 Ala. 372; Brown v. Pforr, 38 Cal.
550; Barr v. Schroeder, 32 Cal. 609; Prink v.
Roe, 70 Cal. 296; Darrow v. St. George, 8
Colo. 592; Bonney v. Smith, 17 111. 531; Ham-
ilton V. Prothingham, 59 Mich. 253; Simpson
V. Carson, 11 Or. 361;; Hartley's Appeal, 53
Pa. 212. Huffc. Cas. 132; Blackstone v. But-
terraore, 53 Pa. 266, Huffc. Cas. 133. So
where A gave B a power of attorney to
prosecute a suit for the redemption and re-
covery of lands, accompanied with an agree-
ment to give the latter one-half of what
he might recover, and secured the perform-
ance of the agreement on his part, by a
mortgage on the land sought to be recov-
ered, but there was nothing in any of the
writings obligating the attorney to act, it

was held that, by the mortgage, the power
was not annexed to the estate, nor was the
estate auxiliary to its exercise, that the
power was not coupled with an interest in
the lands and was revocable at a^y time be-
fore the attorney had recovered the lands
or some portion thereof. Gilbert v. Holmes,
64 111. 548. And this is also true where a
power is given to collect a debt, the agent
to have a certain per cent of tlie proceeds
for his services. Hartley's Appeal, 53 Pa.
212, Huffc. Cas. 132; Flanagan v. Brown, 70
Cal. 264; Oregon & W. Mortg. Sav. Bank v.
American Mortg. Co., 35 F. 22.

A power is simply collateral and without
interest, or a naked power, where, to a mere
stranger, authority is given to dispose of
an interest, in which he had not before, nor
has by the instrument creating the power,
any estate whatsoever. McGriff v. Porter,
5 Fla. 373.—From Clark & S. Agency, § 165,
pp. 404-404.

70. The execution of the power of attor-
ney to deposit and draw money in the prin-
cipal's name and the delivery of her bank-
book to the donee of the power held not to
have been a pledge of the moneys on de-
posit as a security for payment for either
services rendered or moneys advanced.
Hoffman v. Union Dime Sav. Inst., 109 App.
Div. 24, 95 N. Y. S. 1045. The employment
of an agent by a county for the survey and
sale of lands on a commission, but specify-
ing no duration of the contract, does not
give him an irrevocable power coupled with
an interest, but entitles him to a reasonable
time to sell and obtain compensation for
labor and expenses. Hollingsworth v. Young
County [Tex. Civ. App.] 91 S. W. 1094.

71. The commencement of suit on a claim
for personal injuries is an implied revoca-
tion of a power to release contained in an
assignment of the claim, which assignment
had become inoperative for failure of consid-
eration. Flynn v. Butler, 189 Mass. 377, 75
N. B. 730.
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tained in an assignment of a claim for personal injuries, being a mere naked au-

thority, became inoperative upon the failure of the consideration for the assign-

mentJ^ To prove revocation the acts or declarations alleged to be such must evince

an intention to revoke."

Notice of revocation.—A statutory recordation of a power to convey lands and

of the revocation thereof will not supply the want of actual, notice of revocation to

the agent.'*

72. Flynn v. Butler, 189 Mass. 377, 75 N.

E. 730.
73. Letters held not to have terminated

contract of agency to purchase. Forbes Co.

V. Leonard, 119 111. App. 629. A letter from
the principal saying: "In regard to ad-
vance on that land, think it safer to wait
a little and see what the crop will amount
to," held not to operate as a revocation of

the agency to sell the land. Kingsley v.

Wheeler [Minn.] 104 N. W. 543.

74. Best V. Gunther, 125 Wis. 518, 104 N.

W. 82. See 19 Harv. L. R. 373, 377.

NOTE. Notice to third persons. Wlien
nece.ssary: Whenever a general agency has
heen established for any purpose, all per-
sons who have dealt with such agent, or

who have known of the agency and are apt
to deal with him, have a right to presume
that such authority will continue until it is

shown to have been terminated in one way
or another (McNeilly v. Continental L. Ins.

Co., 66 N. T. 23; Southern L. Ins. Co. v. Mc-
Cain, 96 U. S. 84, 24 Law. Bd. 653; Andrews
v. Clark, 72 Md. 396; Anthony v. Phillips,

17 R. I. 188); and they also have a right to

anticipate that if the principal revokes such
authority they will be given due notice
thereof. It is a general rule of law, there-
fore, upon which there seems to be no con-
flict of authorities, that all acts of a general
agent, within the scope of his authority, as
respects third persons, will be binding on
the principal even though done after revo-
cation, unless notice of such revocation has
been given to those persons who have had
dealings with and who are apt to have other
dealings with the agent, upon the strength
of his former authority. England. Anon. v.

Harrison, 12 Mod. 346, Wamb. Cas. 953;

Salte V. Field, 5 Term R. 211. Unitetl States.
Southern L. Ins. Co. v. McCain, 96 U. S. 84,

24 Law. Ed. 652; Hatch v. Coddington. 95

U. S. 48, 24 Law. Ed. 339; Lanusse v. Barker,
3 Wheat. 101, 142, 4 Law. Ed. 343; Johnson
v. Christian, 128 U. S. 374, 32 Law. Bd. 412.

Aian.-ima. Gunter v. Stuart, 87 Ala. 196.

California. Quinn v. Dresbach, 75 Cal. 159,
7 Am. St. Rep, 138; Van Dusen v. Star
Quartz Min. Co., ,36 Cal. 571, 95 Am. Dec. 209.

Couneetiout. Fellows v. Hartford & N. Y.
Steamboat Co., 38 Conn. 197. Illinois.

Meyer v. Hehner, 96 111. 400; Diversy v. Kel-
logg, 44 111. 114, 92 Am. Dec. 154. luillaua.
Howe Machine Co. v, Simler, 59 Ind. 307;
Foellinger v. Leh, 110 Ind. 238; Illrich v.

McCormick, 66 Ind. 243. lo-wa. Baudouine
V. Grimes, 64 Iowa, 370. Kentucky. Han-
cock V. Byrne, 5 Dana, 513. l/ouisiana.
Harris v. Cuddy, 21 La. Ann. '388; Caldwell
V. Neil Bros., 21 La. Ann. 342, 99 Am. Dec.
738; Girard v. Hirsch, 6 La. Ann. 651.
Maine. Maxcy Mfg. Co. v. Burnham, 89 Me.
538, 56 Am. St. Rep. 436. Maryland. Balti-
more V. Bschbach, 18 Md. 276; Bernard v.

Torrance, 5 Gill. & J. 383; Andrews v. Clark,

72 Md. 396. Massachusetts. Wright v. Her-
rick, 128 Mass. 240; Packer Hinckley Loco-
motive Works, 122 Mass. 484; Rice v. Barn-
ard, 127 Mass. 241. Mississippi. Planters'
Bank v. Cameron, 3 Smedes & M. 609. Mis-
souri. Lamothe v. St. Louis Marine R. &
Dock Co., 17 Mo. 204. Jfetv Hampshire.
Beard v. Kirk, 11 N. H. 397. New Jersey.
Capen v. Pacific Mut. Insi Co., 25 N. J. Law,
67, 64 Am. Deo. 412. New Yorfe. McNeilly
V. Continental L. Ins. Co., 66 N. T. 23; Claflin
v. Lenheim, 66 N. Y. 301, 305; Barkley v.

Rensselaer & S. R. Co., 71 N. T. 205; Munn
V. Commission Co., 15 Johns. 44, 8 Am. Dec.
219; Gelpcke v. Quintell, 74 N. T. 599. North
Carolina. Braswell v. American L. Ins. Co.,

75 N. C. 8. Pennsylvania. Morgan v. Stell,

5 Bin. [Pa.] 305. Rhode Island. Anthony v.

Phillips, 17 R. I. 188. South Carolina. Mont-
gomery V. Eveleigh, 1 McCord [S. C] 267.

Texas. Aetna L. Ins. Co. v. Hanna, 81 Tex.
487, 492. Vermont. Tier V. Lampson, 35 Vt.
179, 82 Am. Dec. 634; Bradish v. Belknap, 41

Vt. 172. Virginia. Smith v. Watson, 82 Va.
712.

Thus, where an agency constituted by
"writing is revoked, but the "written author-
ity is left In the hands of the agent, and he
subsequently exhibits it to a third person,
who deals with him as agent, on the faith
of it, witliout any notice of the revocation,
the act of the agent, within the scope of the
authority, will bind the principal. Beard, v.

Kirk, 11 N. H. 397. So where a father has
permitted a minor son to buy goods on his

credit, a party knowing of that fact and
without notice of any change in the relation
or of circumstances sufficient to put him on
inquiry may recover against the father for
goods sold to the son, although the son has
left the father. Murphy v. Ottenheimer, 84

111. 39, 25 Am. Rep. 424. And see ante, § 77.

The above rule also applies when the hus-
band is acting asi agent for his wife (Maxcy
Mfg. Co. V. Burnham, 89 Me. 538, 56 Am. St.

Rep. 436), and vice versa (Anthony v. Phil-
lips, 17 R. I. 188; Debenham v. Mellon, 5 Q.
B. Div. 394). Thus, where a tradesman who
has previously furnished goods to a wife,
and has been paid by the husiband, has nei-
ther actual nor imputed knowledge of the
v/ife's separation from the husband, and
who after the separation furnishes goods to
the "wife, he may maintain an action tliere-
for against the husband. In such a case,
the wife's agency continues until a knowl-
edge of the separation and notice by the
husband not to sell to the wife on his credit
is brought home to the tradesman, Anthony
V. Phillips, 17 R. I. 188.
The doctrine, however, that a discharged

agent may, under some circumstances, bind
his former principal to the extent of the au-
thority with which he had been apparently
clothed, has no application beyond the claim
of authority made by the agent. Accord-
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§ 2. Rights and liabilities of principal as to third persons.'"^ A. Actual or
implied authority to hind principal.'"^—An agent may be authorized to do any act

which his principal may do." An agent has no implied authority to appoint sub--

agents or delegate his powers '* without his principal's consent; but there is a well-

recognized exception to this general rule, in cases where the appointment of a,

subagent is nec^sary to fully ca.rry out the purposes for which the agent was ap-
pointed.^" In California, the authority of factors in respect to the goods wdiich are-

the subject-matter of a transaction cannot be delegated to any person in an inde-

pendent employment.*" The authority of the agent is always construed to include-

all the necessary and usual means of executing the duties of the agency properly ;
*'-

but authority to make a particular contract does not carry with it the authority to»

waive the principal's rights after the contract has been agreed upon.^^

The principal cannot repudiate acts within the agent's authority,*" especially

ingly, whore an agent of the plaintiff
after his discharge, wliicli was unknown to
tlie defendant, represented that he had au-
thority to draw upon his principal, hut not
that he had authority to procure an accom-
modation indorser, the principal was not
bound to indemnify the defendant for in-
dorsing the discharged agent's draft, which
the principal refused to pay, notwithstand-
ing the principal had honored several other
drafts drawn by the agent before his dis-

charge and indorsed by the defendant. Bau-
douine v. Grimes, 64 Iowa, 370; Groneweg v.

Kusworm, 75 Iowa, 237.

The underlying principle that makes a
principal liable to a third person for the
acts of the agent done within the scope of

his authority although after revocation, but
before notice thereof has been brought home
to third persons who had formerly dealt
with him, is that, if one of t"wo innocent
purchasers must suffer, the loss must be
borne by him whose acts contributed to
bring about the state of things which caused
the loss. Caldwell v. Neil Bros., 21 La. Ann.
342, 99 Am. Dec. 738; Story, Ag. § 856;
Walker v. Cassaway, 4 La. Ann. 19, 50 Am.
Dec. 551; Maple v. Cussart, 53 Pa. 349, 91

Am. Dec. 214; Stout v. Benoist, 39 Mo. 277, 90

.\m. Dec. 466; Ruiz v. Norton, 4 Cal. 355, 60

^m. Dec. 618.

When not necessary: Where, however, the
a,sent has been appointed for some special
act only, or in other "words, where he is a
special agent, third persons have no right
to presume tliat his authority "will continue
beyond the doing of that act. As soon as
he has performed the particular act author-
ized, his authority thereby ceases, and par-
ties' knowing of his agency have knowledge
of this fact. In case of special agencies,
then it is the rule that notice of revocation
of authority after the performance of the
special act need not be given to third per-
sons. Watts V. Kavanagh, 35 Vt. 34;

Strachan v. Muxlow, 24 Wis. 21. But where
the revocation is made before the special
agency has been completed, notice thereof
should be given to third persons who have
liad dealings with such agent, or who know
of the agency, the same as in general agen-
cies.—From Clark & S. Agency, § 173b.

75. See 5 C. L. 73. See, also, Clark & S.

Agency, 457 et sea.; 998 et seq.

76. See 5 C. L. 73.

77. Civ. Code, § 2304. Nicholls v. Mapes
[Cal. App.] 82 P. 265. The maker of a note

may authorize another as agent to procure-
extensions, of the time for the payment
thereof, and such an extension made during
the life of the note is not the service of an'
action within the meaning of Code, § 3456,
Iowa Loan & Trust Co. v. McMurray [lowaj
105 N. W. 361.

78. State v. Marley [Conn.] 62 A. 85. A.
broker or real estate agent, authorized to
buy or lease premises, presumptively is not
authorized to employ a subbroker or sub-
agent. Southack v. Ireland, 109 App. Div..
45, 95 N. Y. S. 621; Arbesfeld v. Tanenbaum,
96 N. Y. S. 424. Where an agent employs,
another to assist him in making a sale, act-
ing within the scope of his authority, and
then accepts the services and acts uporn
them as his own, there is no attempted dele-
gation of his authority as agent. Nichols &r
Shepard Co. v. Berning [Ind. App.] 76 N. E,
776.

79. Under Gen. St. 1902, §§ 2722, 2726, for
the appointment in a no-license town of not
more than 5,000, of an agent to sell intoxi-
cating liquors for specified uses only, ther
appointment by him of suitable s-ubagents-
isi necessary to carry out the purposes of
the statutes. State v. Marley [Conn.] 62 A_
85.

80. Civ. Code, § 2368 (3). Such person as-
the representative of factors might receive
goods and place them in the "warehouse for-
the ov.rner, but could not by virtue of such
representation, store thern in his own name,-
either directly or indirectly. Akron Cereal
Co. V. First Nat. Bank [Cal. App.] 84 P. 778..

81. State V. Marley [Conn.] 62 A. 85; Sec-
ond Nat. Bank v. Adams [Ky.] 93 S. W. 671;:
Abrahams v. Revillon Freres [Wis.] 107 N.
W, 656. Powers of an agent are prima facie-
coextensive with the business intrusted to-
his care. Mange-Wiener Co. v. Worsham,
Drug Co., 27 Pa. Super. Ct. 315.

82. The agent who made -a contract for
the drilling of a well for his principal could
not, without further authority, authorize its-
abandonment. Caughey v. Parker, 26 Pa
Super. Ct. 289.

83. Wolff V. Wilson, 28 Pa. Super. Ct.-
511; Peyton v. Old Woolen Mills Co. [Ky.]
91 S. W. 719; Braxmar v. Stanton, 110 App.-
Div, 167, 96 N, Y. S. 1096; Birkett v. Postal,
Telcgraph-Cable Co., 107 App. Div. 616, 94
N. Y. S. 918; Colloty v. Schuman [N. J. Law]"
62 A. 186. "Where an oil and gas lease stip-
ulated that deposits in a certain bank to the
credit of the lessor should constitute pay—
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where he accepts an order taken by the agent and profits by it.^* The rule is even

more important with the agent of a corporation than of an individual, that what

he does, within the scope of the business intrusted to him, his principal does in the

eye of the law.*^ So long as the agent acts merely as such, his acts, legally speak-

ing, are the acts of his principal,^' and if a contract so made is performed at the

principal's place, it is governed by that law *' and he is entitled to the benefit of a

contract avowedly made by his agent in his behalf, as against any claimant through

the agent.** A judgment in a suit, wherein an agent having authority is a party,

is binding on the principal.*' Where the authority of an agent is unwritten and

express oral authority is not satisfactorily shown, such authority may be implied

from acts and circumstances shown."" While such a new promise to pay a note as

will arrest the running of the statute of limitations wUl be inferred from a payment

made by an agent having express authority to do so,'^ yet such authority cannot be

implied."^

Declarations or admissions of the agent, made without authority, or as to mat-

ters outside the scope of his authority, do not bind the principal,"^ nor do those made
or done while acting for another not for the principal,"* nor those made to some

one else than him who seeks to rely on them,"^ but declarations and admissions

within the agent's authority are binding "" when made during the continuance of the

ment of rent, the acceptance of such a de-
posit by the bank after the expiration of the
lease, without any notice from lessor not
to do so, constituted a payment to the les-

sor. American "Window Glass Co. v. Indiana
Natural Gas & Oil Co. [Ind. App.] 76 N. B.
1006. Where a mortgagee of real estate as-
signed the mortgage, guarantying its pay-
ment, and afterward collected the principal
and interest for which it failed to account,
the evidence was held sufficient to show that
the mortgagee was its assignee's agent and
the payments made to it satisfified the mort-
gage. Pine V. Mangus [Neb.] 107 N. W. 222.

84. He is bound by his agent's represen-
tations. Rheinetrom v. Elk Brewing Co., 82
Pa. Super. Ct. 519. Payment to an author-
ized agent is binding on the principal, even
though the agent fails to pay over the
money. Fayetteville Wagon, Wood & Lum-
ber Co. v. Keneflck Const. Co. [Ark.] 88 S.

W. 1031.
85. Arnold V. National Bank of Waupaca

[Wis.] 105 N. W. 828.

86. Where a lease was executed by the
agent in the name and under the seal of the
principal, it was the principal's act, and he
could sue for rents thereon. Cochran v.
MacRae, 98 N. T. S. 852.

87. The fact that payment on an order
for the purchase of stock might be paid to
the agent in the state where the order "was
given, did not prevent the contract from be-
ing one of the state where the order was
executed by the principal. Douglass v.
Paine [IWich.] 12 Det. Leg. N. 527, 104 N. W.
781.

88. Where one is employed by another to
procure an option on property, and such op-
tion is obtained in the agent's own name,
l)ut on the distinct understanding with the
owner that it was procured for the em-
ployer, the latter is entitled to the benefit of
the option as against the agent's assignee.
Henry v. Black [Pa.] 63 A. 250.

89. Judgment in forcible entry and de-
tainer proceedings, where defendant was

shown to have acted as agent, held conclu-
sive against the principal. Jacob v. Town of
Oyster Bay, 109 App. Div. 630, 96 N. T. S.

626.

90. Anglo-Californian Bank v. Cerf, 147
Cal. 384, 81 P. 1081. W^here the owner of a
suit case knew of the custom of an express
company to limit its liability for loss .of
goods, and authorized his agent to deliver
the suit case, pay charges and take a re-
ceipt, the agent had authority to assent to
the usual limitation. Brunner v. Piatt, 99
N. T. S. 526.

91. Wanamaker v. Plank, 117 111. App.
327.

92. The mere holder of collateral security
placed in his hands at the time of the exe-
cution of the note secured by it has no such
authority unless expressly conferred. Wan-
amaker V. Plank, 117 111. App. 327.

93. Thompson v. Murphy [W. Va.] 53 S.
B. 908; Shoemaker v. Commercial Union
Assur. Co. [Neb.] 106 N. W. 316. An attor-
ney holding a claim for collection cannot
bind tlie owner of the claim by admissions
either express or implied and a failure to
answer a letter does not make it evidence
of the admission of assertions contained
therein. Irwin v. Buffalo Pitts Co., 39 Wash.
346, 81 P. 849. See, also, Clark & S. Ag-encv,
1023.

94. A lineman of an electric light com-
pany, while acting at a fire under direction
of city authorities and in compliance with
an ordinance, cannot render the company
liable by his acts and words, in the absence
of special authority. New Omaha Thomson-
Houston Elec. Light Co. v. Anderson [Neb.]
102 N. W. 89.

95. Agents' statements to one person do
not bind the principals as to another a
stranger. Trammell & Lane V. J. M. Guffey
Petroleum Co. [Tex. Civ. App.] 94 S. W. 104.

96. Fitzgerald v. Kimball Bros. Co. [Neb.]
107 N. W. ?27. In an action for false repre-
sentations in the sale of goods, the exclu-
sion of evidence as to the agent's represen-
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agency and in regard to a tranfiaction then in hand.^^ Statements made by an agent

in soliciting persons to engage in his principal's employ, where a written contract

is entered into, form ho part of the contract."^

Evidence and proofs."^—Proof of the agency, whether express of implied must

be clear to bind the principal,^ as where agents' declarations or admissions are relied

upon,* and should precede proof of the acts or statements of the agent.^ The pre-

liminary question of the existence of the agency, before a conversation with the

alleged agent can be given in evidence, is one on which the finding of the trial judge

is conclusive, unless the finding is not warranted by the facts as matter of law.* The

authority of an agent may be shown by the letters of his principal." The extent of

an agenfs aiithority cannot be shown by his declarations or admissions,® but his

admissions or declarations du.ring the transaction of business for his principal and

tations in inducing tlie sale was reversiljle

error. Romano v. Brooks [Ala.] 29 So. 213.

»7. Peyton v. Old Woolen Mills Co. [Ky.]
91 S. "W". 719.

98. Nielson v. Northeastern Siberian Co.

[Wash.] 82 P. 292.

99. See 5 C. L. 75.

1. McCune v. Badger [Wis.] 105 N. W.
667. The general rule is that when a con-
tract made by an agent is relied on, the au-
thority of the agent must be shown. Ra-
leigh & G. R. Co. V. Pullman Co., 122 Ga.

700, 50 S. E. 1008. One cannot assume that

another is the agent of the owner o£ a mort-
gage, pay the principal and interest on such
mortgage and sustain a bill for its dis-

charge. Ward V. Trustees of New England
Southern Conference of M. E. Church [R. I.]

61 A. 651. In the absence of evidence to the

contrary, checks representing advancements
to plaintiff and signed by an individual were
regarded involving individual transactions

only, although the individual was secretary

and treasurer of defendant corporation.

Sheldon Canal Co. v. Miller [Tex. Civ. App.]
90 S. W. 206. A street railroad company
could not be held liable for the compensa-
tion of a physician employed by its claim
agent to attend an injured passenger, in the

absence of any showing of his authority to

employ a physician. Weldon v. Traction Co.,

27 Pa. Super. Ct. 257. A teacher in a pri-

vate school who was employed by an inde-

pendent contractor, to whom the proprietor

had let a department, had no claim against

the proprietor of the school for her services.

Coltrane v. Peacock [Tex. Civ. App.] 91 S.

W. 841. One may show that alleged agent
was not such by showing the contract with
him. Quale v. Hazel [S. U.] 104 N. "W. 215.

In an action against a building and loan

association on a guaranty made by its so-

licitor that stock would mature in 72

months, the burden was on plaintiff to show
that the guaranty was within the scope of

his authority. Ebersole v. Southern Bldg. &
Loan Ass'n [Ala.] 41 So. 150.

2. Fitzgerald v. Kimball Bros. Co. [Neb.]

107 N. W. 227. A conversation with an
agent cannot be given in evidence as against

his principal, until the agency is clearly es-

tablished. Dexter v. Thayer, 189 Mass. 114,

75 N. B, 223. The agent's admission or rep-

resentation as to the purpose for which he
borrowed money Is not evidence against his

principal, in the absence of proof of the
agent's authority. Thompson v. Murphy [W.
Va.] 53 S. B. 908. An attorney's receipt to a
debtor is not evidence against the creditor.

unless the fact that he was the attorney of
the creditor is shown. Payment to an at-
torney held not to have been payment to the
bank. Bank of Batesville v. Maxey [Ark.]
88 S. W. 968. A vendee could not rescind a
contract induced by fraudulent representa-
tions, upon a tender to an innocent party,
without showing the agency of the party
negotiating the sale. Bromfleld v. Denton
[N. J. Err. & App,] 61 A. 378. In an action
on a contract alleged to have been made
with defendant's agents in his behalf, nei-
ther the contract, nor the agents' letters,
declarations or acts were admissible, until
the agency had been proved. Pifer v. Clear-
field & Cambria Coal & Coke Co. [Md.] 62 A.
1122.

3. While the better practice is to require
proof of agency before admitting the dec-
larations' of the alleged agent, yet where
there was, in the whole evidence, some tes-
timony from which the agency might be
inferred and the object was not so much to

prove the agency as to show vi^ho effected
the sale, a variance from the order of evi-
dence was not reversible error. Indiana
Fruit Co. V. Sandlin [Ga.] 54 S. B. 65.

4. Finding sustained. Dexter v. Thayer,
189 Mass. 114, 75 N. E. 223. The court must
be satisfied that the agency has been shown,
at least prima facie, before the acts or dec-
larations of the agent can be shOTvn. Jack-
son V. American Tel. & Tel. Co.. 139 N. C.

347, 51 S. B. 1015. The fact that defendant
in an action by an agent for commissions
held out a certain party to be its sales man-
ager, was sufficient to make his admissions
of defendant's liability admissible in evi-
dence, without further proof as to' his duties
as such. Garfield v. Peerless Motor Car Co.,

189 Mass. 395, 76 N. B. 696.

5. Peycke v. Shinn [Neb.] 107 N. W. 386.

6. Weldon v. Traction Co., 27 Pa. Super.
Ct. 257; Peyton v. Old Woolen Mills Co.
[Ky.] 91 S. W. 719; Buskirk v. Talcott, 96
N. Y. S. 714; John Gund Brewing Co. v. Pe-
terson [Iowa] 106 N. W. 741; McCune v. Bad-
ger [Wis.] 105 N. W. 667. Agent's declara-
tions as to conversation with his principal
by telephone not admissible to show author-
ity. Fitzgerald v. Kimball Bros. Co. [Neb.]
107 N. W. 227. Under Civ. Code, § 2319, de-
claring an agent's authority to make repre-
sentations not including the terms of his

authority, the declaration of one claiming
to be an agent is insufficient to show the ex-

tent of authority. Pease v. Fink [Cal. App.]
85 P. 657.
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within the scope of the agency, when made in relation to such business, are admis-

sible as part of the res gestsE.' Decisions on inferences to be drawn from particular

facts are collected below.^

(§2) B. Apparent authority and unauthorized or wrongful acts of agent;

torts.^—Acts of an agent within the apparent scope of his authority are binding on

the principal,^" and limitations of the agent's authority not brought to the knowl-

edge of third persons do not affect them.^"^ But if such limitations are known to

the third party, the principal is not bound beyond the authority actually con-

ferred ;
^^ and where the act is one which requires the agent's authority to be in writ-

7. Fitzgerald v. KimbaU Bros. Co. [Neb.]
107 N. W. 227; Peyton v. Old Woolen Mills
Co. [Ky.] 91 S. W. 719.

8. Evidence that defendant, through its

agent, paid claims for harvesting sugar
beets, vpas not admissible, to show the
agent's authority in reference to plaintiff's
claim for rent of the land where they grew.
Wierman v. Bay City-Michigan Sugar Co.
CMich.] 12 Det. Leg. N. 833, 106 N. W. 75.

Proof of a loan made to an agent on behalf
of his principal is no evidence that the prin-
cipal received the money. Thompson v.

Murphy [W. Va.] 53 S. E. 908. Proof of au-
thority to make a contract for putting do"wn
a well was no evidence of an agent's au-
thority to consent to its abandonment.
Caughey v. Parker, 26 Pa. Super. Ct. 289.
Evidence relating to the employment, by a
claim agent of a traction company, of a phy-
sician to attend a number of persons in-
jured in an accident does not show, or tend
to show, a general authority. Especially
where the compensation of such surgeon
was included in the settlements for damages
as part of the consideration. "Weldon v.

Traction Co., 27 Pa. Super. Ct. 257. While
proof of an agent's authority to receive rent
does not show authority to renew a lease,
such a fact is a circumstance to be consid-
ered, when the right to renew a lease is

contested. Noble v. Burney [Ga.] 53 S. E.
463. Mere rumor or common belief that an
agent has authority to do a particular act
is not of itself evidence thereof. Thompson
V. Murphy [W. Va.] 3 S. B. 908. The fact
that a person has immediate charge of cattle
at the time of their delivery for shipment
is not conclusive evidence of his authority
to sign the ov/ner's name to a shipping con-
tract. Atchison, etc., R. Co. v. Watson
[Kan.] 81 P. 499. Nor is the carrier justified
in assuming his authority, where an oral
contract of shipment has already been made.
Id. Evidence of alleged agent's authority
to bind defendant held insufUcient. Naugh-
ton Co. V. American Horse Exch., 97 N. T. S.

J87.
O. See 5 C. L. 75. As to tort« of agents,

see Clark & S. Agency, 1063. As to apparent
authority, see Id., 1000.

10. G-and Rapids Elec. Co. v. Walsh Mfg.
Co. [Mich.] 105 N. W. 1; Peyton v. Old
Woolen Mills Co. [Ky.] 91 S. V:'. 719; Cali-
fornia Development Co. v. .Yuma Valley
Union and Water Co. [Ariz.] 84 P. 88.

Evidence of acts of defendant's general
agent held admissible to prove his member-
ship in a firm indebted to plaintiff. Peyton
T. Old Woolen Mills Co. [Ky.] 91 S. W. 719.
Letters sent to the attorney of the mort-
gagor, by the agent of the mortgagee having
charge of the note and mortgage, must be

deemed as sent to the mortgagor by the
mortgagee. Ma^b v. Stewart, 147 Cal. 413,
81 P. 1073.

11. Mabb V. Stewart, 147 Cal. 413. 81 P.
1073; Abrohams v. Revillon Preres [Wis.]
107 N. W. 656; Reynolds v. Chicago, B. & Q.
R. Co., 114 Mo. App. 670, 90 S. W. 100; Rob-
ert Buist Co. V. Lancaster Mercantile Co.
[S. C] 52 S .E. 789. A letter written to an
attorney must be regarded as giving him
such authority as it purports to give on its

face, so far as he acts upon it in his trans-
actions with tliose who have no knowledge
of his principal's secret intentions. Mabb v.

Stewart, 147 Cal. 413, 81 P. 1073. Having
ascertained the general character or scope
of the agency, the party is authorized to
rely upon the agent's having such powers as
naturally belong to such character and, in
the absence of circumstances putting Iiini

upon inquiry, is not bound to inquire for se-
cret qualifications or limitations of his ap-
parent powers. Grand Rapids Elec. Co. v.
Walsh Mfg. Co. [Mich.] 105 N. W. 1. Where
the principal delivered a piano to its agent
to sell on commission, the purchaser ac-
quired title, regardless of limitations of tlie

agent's authority of which the purchaser had
no notice. Chickering-Chase Bros. Co, v.
Moulton [Iowa] 107 N. W. 434. And even
if the third party took the piano as security
for a loan of money to the agent, his right
of possession would be good as against the
principal, if he had no notice that the agent
was not the owner witli unlimited power of
sale. Id. An instruction to an agent of a
corporation not to lease a dredge, unless it

was insured, was a limitation on his appar-
ent power not binding on the lessor, unless
it was disclosed to him. California Devel-
opment Co. V. Tuma Valley Union Land &
Water Co. [Ariz.] 84 P. 88. Where a prin-
cipal turned over property to an agent to
sell, under an unrecorded contract reserving
title, and the agent turned it over to one of
his creditors to sell and apply on his indebt-
edness to him and the others, they having
no notice of the reservation of title, the
principal could not recover the property by
replevin. Parry Mfg. Co. v. Lowenberg &
Co. [Miss.] 41 So. 65. It is within the scope
of the apparent authority of a salesman to
the retail trade to make a sale on condition
that the goods need not be paid for until
sold, and in the absence of any notice of
limitation of the salesman's authority, such
condition will bind the principal. Patton-
Worsham Drug Co. v. Stark [Tex. Civ. App.]
13 Tex. Ct. Rep. 979, 89 S. W. 799.

12. Where the powers of an agent of a
life insurance are defined and limited in ex-
press terms embodied in the application
signed by the insured, the latter cannot hold
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ing, the party dealing with him must take notice of that fact and is bound by any
limitations in the written authority." Persons dealing with agents of limited pow-
ers must generally inquire as to the extent of their authority," and are chargeable
with knowledge thereof.^** Persons dealing with an agent are warranted in de-

ducing the scope of his apparent authority from the business he is permitted to con-

duct ^° or the manner in which he is permitted to conduct it/' although the prin-

cipal did not know of the agent's course and manner of doing business/* and a

principal may so conduct his business through an agent as to become liable for the

acts of the agent outside of his express or actual authority.^'' The scope of an

agent's authority may be inferred from the nature of his agency.^" If the principal

the company to any contract beyond the
scope of the agent's express authority.
Deming Inv. Co. v. Shawnee Fire Ins. Co.
[Okl.] 83 P. 918. Where a purchaser signs
a written order for goods, reciting that
there is no oral agreement with the sales-
man aside from tlie order, he has notice that
the salesman has no authority to make such
agreements, and the principal Is not bound
by any oral agreement, unless informed
thereof before shipment. Fulton v. Sword
Medicine Co. [Ala.] 40 So. 393. The decla-
ration of an agent empowered to lease a
dredge that he would not accept it unless
insured does not import want of authority
to lease it unless it was insured. California
Development Co. v. Tuma Valley Union Land
&• Water Co. [Ariz.] 84 P. 88. Where an
agent, having wagons to sell for his princi-
pal, delivered one to a party having knowl-
edge of the agency, in payment of an indi-
vidual debt, the principal could recover the
price thereof from the purchaser. Miller v.

Springfield Wagon Co. [Ind. T.] 89 S. W.
1011.

13. Authority to sell real estate required
to be in writing under statue of frauds.
Frahm v. Metcalf [Neb.] 106 N. W. 227.

14. Grand Rapids Elec. Co. v. Walsh Mfg.
Co. [Mich.] 105 N. W. 1; Reid v. Alaska
Packing Co. [Or.] 83 P. 139; Moore v. Skyles
[Mont.] 82 P. 799; Buskirk v. Talcott, 196
N. Y. S. 714. Third parties dealing with a
commercial traveler are bound at their peril
to acertain his real power. Moon Bros. Car-
riage Co. V. Devenish [Wash.] 85 P. 17.

15. Reid v. Alaska Packing Co. [Or.] 83
P. 139. One who had knowledge that cer-
tain horses, intrusted to an agent for sale,
were boarded at a livery stable at the own-
er's expense, and knOTviedge of the agency,
but made no inquiries as to the agent's au-
thority, was held to have knowledge that

. the agent could not exchange them for other
horses. Jones v. Richards, 98 N. T. S. 698.

A person is bound to know that a selling
agent has no implied authority to sell his
principal's goods for other goods or work
to be furnished the agent on his personal
account. Hook v. Crgwe [Me.] 61 A. 1080.

16. Grand Rapids Elec. Co. v. Walsh Mfg.
Co. [Mich.] 105 N. W. 1. Where a party
placed funds in the hands of another to in-
vest and also assigned and executed mort-
gages to raise more money to invest, which
mortgages she placed in the agent's hands
who sold and delivered them to defendant,
defendant was entitled to assume the agent's
authority to complete the transaction.
James v. Lewis, 189 Mass. 134, 75 N. E. 217.

Where a party had been manager of a hotel

and. was employed as assistant manager,
without any apparent restrictions, and was
actively engaged in managing the opera-
tions and business of the hotel, apparent
authority on his part to make a contract for
services was shown. Grand Paciflc Hotel
Co. V. Pinkerton, 217 in. 61, 75 N. B. 427.

17. Bggleston v. Advance Thresher Co
[Minn.] 104 N. W. 891; Peyton v. Old Woolen
Mills Co. [Ky.] 91 S. W. 719. Where one
engaged in buying and selling cotton al-
lowed an employe to transact his business
tlirough brokers, to draw checks for inci •

dental expenses and to honor drafts, and to
manage affairs In his absence generally, it

was held to establish prima facie authority
on tlie employe's part to deal with a broker
in his employer's name and to render him
liable for a loss. Norden v. Duke, 99 N. T.
S. 30. Where an agent having authority to
sell only for cash or secured notes took per-
sonal property In part payment, and the con-
tract was rescinded by mutual consent but
the property was not returned, held that the
manner of conducting the business as ap-
peared from the evidence was such as to
render the principal liable for tlie agent's
act. Bggleston v. Advance Thresher Co.
[Minn.] 104 N. W. 891.

IS. Bggleston v. Advance Thresher Co.
[Minn.] 104 N. W. 891.

19. Bggleston v. Advance Thresher Co.
[Minn.] 104 N. W. 891, following Columbia
Mill Co. V. Bank, 52 Minn. 224, 53 N. W. 1061.
Evidence held not to bring the case within
the rulj laid down in Columbia Mill Co. v.

Bank, 52 Minn. 224, 53 N. W. 1061; Barton-
Parker Mfg. Co. v. Wilson [Minn.] 104 N. W.
968. While an agent to receive payments is

usually authorized to take cash only, yet
when there has been a long course of deal-
ing and payments have been received ac-
cordingly, if the agent is alone known and
is supposed to be the principal, his receipt
of payment otherwise than in cash binds ttie

principal. Payment of note and mortgage
in grain held binding. Dusenberry v. Mc-
Dole [Wash.] 85 P. 40. While a freight
agent generally cannot bind his principal by
an agreement to ship freight beyond its own
line, yet if it is shown that the company ha.?
engaged in carrying freight beyond its own
line, the local agent's power to make a con-
tract therefor might be implied from the
course of business. Gulf, etc., R. Co. v.

Jackson [Tex.] 14 Tex. Ct. Rep. 100, 89 S. W.
968.

20. By conferring on one of its officers

the title of "general manager," a railroad
company holds him out to the world as
having power to make a contract to repair
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be a foreign corporation such power is apparent as will render practicable the trans-

action of business without submission of minor details to the principal." The doc-

iTine of the ostensible authority of an agent, being grounded on estoppel, can be

invoked only by such as have dealt with the agent on the faith of such authority.^^

Evidence and questions of fact.^^—Apparent authority may be shown by prqv-

ing a custom,^* or ratifications by the principal of similar acts by the agent.^^ The

question of the agent's apparent authority, under all the circumstances of the case

is usually one of fact.^^

Vnatitkorized and tortioiis acts.^''-—^Acts of an agent without the scope of his

authority will not bind his principal,"* unless ratified by him ; "" and where the

a sleeping car used on its line. Raleigh &
G. R. Co. V. Pullman Co., 122 Ga. 700, 50 S.

E. 1008. A railroad company, by placing an
agent in charge of its local business and
empo-wering him to contract for the ship-
ment of freight, holds him out to the public
as having authority to contract with refer-
ence to all the necessary and usual details
of the business, and within such range he
becomes a general agent. Gulf, etc., R. Co.
V. Jackson [Tex.] 14 Tex. Ct. Rep. 100, 89
S. W. 968. A manager who had sole charge
of a branch factory and its business, em-
ploying hands and customarily making an
annual contract with a traveling salesman,
had apparent authority to renew such con-
tract. Thomas v. International Silver Co.,
48 Misc. 509, 96 N. T. S. 218. Nothing ap-
pearing to the contrary, it Is presumed that
an agent who is intrusted with receiving
messages for transmission has authority to
bind his company by an agreement as to the
time of sending a message, even to the ex-
tent of disregarding the regulations as to
the hours of opening and closing the receiv-
ing office. Western Union Telegraph Co. v.

Merrill [Ala.] 39 So. 121. Held that plaintiff
was justified in believing that defendants'
selling and purchasing agent and buyer had
authority to contract for furs for future
delivery. Abrohams v. Revillon Freres
[Wis.] 107 N. W. 656.

21. California Development Co. v. Tuma
Valley Union Land & Water Co. [Ariz.] 84
P. 88.

22. Pike V. Ott [Neb.] 107 N. W. 774.
28. See 5 C. L. 77.

24. In a suit upon a specialty, evidence
of uniform custom of transacting business
with the public with reference to the mat-
ter in dispute is admissible, when intro-
duced for the purpose of showing an agent's
authority to make the contract in question
on belialf of liis principal. Pullman Co. V.
Willett, 7 Ohio C. C. (N. S.) 173.

25. Authority of a railroad ticket agent
to reserve berths of a sleeping car company
for passengers on a train may be proved
by showing prior ratification of reservations
made under similar circumstances by such
agent. Pullman Co, v. Willett, 7 Ohio C. C.
(N. S.) 173. A purchase by a principal and
on his own credit of goods selected by his
agent is no authority for subsequent sales
to the agent alone on the principal's credit.
Copen V. Mincoff, 96 N. T. S. 411.

26. The legitimate powers of a general
agent, in the absence of known limitations,
must depend largely upon the circumstances
of each particular case and usually present
questions of fact for the Jury. Grand Rap-

ids Elec. Co. V. Walsh Mfg. Co. [Mich.] 105
N. W. 1. Whether an insurance agent was
authorized to make an agreement for the
surrender of three policies and the issue of
a new policy for a greater amount, upon
payment of an agreed premium, v.'as held to
be a question of fact under the circum-
stances of the case. Michigan Mut. Life Ins.
Co. V. Vierra, 116 111. App. 476. W^here a
clerk in a broker's office conducted business
for a customer, ostensibly on the broker's
advice, and purchased stocks for her, which
he appropriated, it was held to be a ques-
tion for the jury, under all the circum-
stances, whether his employers had vested
him with apparent authority. Merkel v.
Lazard, 99 N. T. S. 686. W^here an agent

'

conducted a branch office for the plaintiff,
using letter heads and bill heads furnished
by plaintiff with the agent's name thereon
designated as "agent," where one of the let-
ter heads was used in soliciting defendant's
order and the bill which defendant paid was
made up by plaintiff for presentation to de-
fendant who paid it to the agent, the ques-
tion of whether the agent had authority to
collect money was a quesion of fact and not
of law. Held v. "Walker, 2 App. D. C. 486.
On conflicting evideiice as to the limitation
of authority. It was error to charge that the
agent was without authority. Robert Buist
Co. V. Lancaster Mercantile Co. [S. C] 52
S. B. 789.

SufRclency of evidence: Held that, under
the evidence, the agent was more than a
mere traveling salesman, and had authority
to allow a trade discount. Smith Table Co.
V. Madsen [Utah] 84 P. 885. Evidence held
to show that the purchase of poultry for
shipment was within the apparent scope of
the agent's employment. Brockman Com-
mission & Cold Storage Co. v. Pound [Ark.]
91 S. W. 183. Evidence held insufficient to
show that the physician in the employ of
the master, in making misrepresentations as
to an injured employe's condition, was the
agent of the employer in the settlement of
claim for damages. Gulf, etc., R. Co. v.
Huyett [Tex.] 92 S. W. 454. The possession
of a deed by a third person does not show
that he is the grantor's agent for any other
purpose than to deliver the deed and receive
the purchase price. Pease v. Fink [Cal.
App.] SB P. 657.

27. See 5 C. L. 77.
28. Hook v. Crowe [Me.] 61 A. 1080;

Thompson v. Liaboringman's Mercantile &
Mfg. Co. [W. Va.] 63 S. E. 908; Reid v.
Alaska Packing Co. [Or.] 83 P. 139; Fitz-
gerald V. Kimball Bros. Co. [Neb.] 107 N. ,W.
227; Frahm v. Metcalf [Neb.] 106 N. W. 227.
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principal repudiates the transaction as soon as it comes to his knowledge, he cannot

he said to have ratified it.^" But a principal may permit a person to hold himself

out as his 'agent and act in such a way that authority to do a given act will be

presumed/^ and this rule applies more peculiarly to corporations, which act only

through their ofScers and agents. ^^ An admission aiter the termination of the

agency does not bind.^'

Fraud, misrepresentation or tortious acts by the agent may be imputed to the

principal,^* regardless of the agent's motive.^^ He must respond for all torts done

A power of attorney, given to manage and
control business relating to personal estate,
mentioning specifically certain things, con-
ferred no furtlier power, except such as
might be necessary to execute the powers
conferred, and did not include authority to
hire a detective agency at great expense to
investigate the affairs of a corporation in
which the principal "was a stockholder.
Thiel Detective Service Co. v. McClure tC.

C. A.] 142 F. 952. An agreement between
the mortgagor, a creditor and the mort-
gagee's special agent, authorized only to re-
ceive and turn over the proceeds of the sale,

that the sheriff should hold a certain amount
of the proceeds until the creditor's right
thereto "was determined, does not affect the
mortgagee's right. Seiberling & Co. v. Por-
ter [Ind.] 74 N. B. 516. An agent of a com-
pany engaged in manufacturing folding
chairs, revolving book-cases, hospital sup-
plies and invalid goods, with power to sell

goods in a store, cannot bind his principal
by a purchase of household goods delivered
to a third person. Cowan v. Sargent Mfg.
Co. [Mich.] 12 Det. Leg. N. 362. 104 N. W.
377. Where the agent of defendant com-
pany informed plaintiff that he had no au-
thority to make a lease of the privilege of
selling cigars, but would lay the matter be-
fore the board of directors, held that tkte

arrangements made between them did not
contsitute a contract binding on the defend-
ant. Berlin v. Belle Isle Scenic R. Co.

[Mich.] 12 Det. Leg. N. 573, 105 N. "W. 130.

Where a bank held notes indorsed by the
payee, who held a chattel hortgage as se-

curity, and sent them at maturity to the
payee to be collected, to be protested and
returned if not paid, the payee, in foreclos-

ing the chattel mortgage to procure funds
to reimburse the holders, was not acting as
the holder's agent. Sanborn v. First Nat.
Bank, 115 Mo. App. 50, 90 S. W. 1033. Where
a bank authorized a live stock commission
company to receive shipment of cattle mort-
gaged to secure notes held by the bank, to

sell the cattle and receive the proceeds, and
tiie company took a substituted note and
mortgage which it sold but failed to pay
over the proceeds, held that the company's
unauthorized action did not discharge the
lien of the first mortgage. Ridgeley Nat.
Bank v. Barse Live Stock Commission Co.,

113 Mo. App. €96. 88 S. W. 1124. Where
goods were ordered by the aUeged agent on
his own behalf and defendant knew nothing
about it and received no benefit from the
transaction, defendant could not be held lia-

ble as principal, although the alleged agent
used defendant's/ letter heads describing him
as "Eastern Manager," and signed the prin-
cipal's name together with his own as "East-
ern Manager." Klumpp v. American Hard-
ware Mfg. Co., 99 N. T. S. 326. Where an

assistant foreman of an extra section gang
secured hands with permission of his "boss,"
who notified him that his services would
have to be approved by the proper officer of
the company, it was not error to add the
words "if a contract was made by an au-
thorized agent to pay for such services," to
a requested charge that if the "boss" had
authority to employ hands, he could not be
required to consult any superior, but his
agreement to pay for the services would
bind the company. Crouch v. Illinois Cent.
R. Co. [Miss.] 40 So. 1004.

29. See subd. D of this section, Ratifica-
tion by principal. An agreement for the
rent of defendant's apartment having been
made with plaintiff, by defendant's employe,
without authority, plaintiff paying him ?20
to apply on rent, held that, in the absence
of ratification, there was no contract and
plaintiff could recover from defendant the
$20 paid. Mcintosh v. Kilparick, 94 N. Y.
S: 1095.

30. Reid v. Alaska Packing Co. [Or.] 83
P. 139. Where a buyer knew, or was
chargeable with knowledge, that the seller's
agent had no authority to make a warranty,
it was the buyer's duty to ascertain the
agent's authority if he wished to rely upon
the warranty; and in the absence of knowl-
edge by the seller that the buyer was re-
lying on the warranty, the seller was not
bound to notify the buyer of his repudia-
tion. Id. Where an attorney in fact ex-
ceeded his authority in taking a mortgage
in part payment for land conveyed, and then
fraudulently assigned such mortgage in
payment of his own debt proceedings by the
principal to procure a reassignment and an
accounting for interest by the assignee rat-
ified the taking of the mortgage but repu-
diated the fraudulent assignment. Union
Trust Co. V. Cain, 29 Pa. Super. Ct. 189;
Union Trust Co. v. Cain, 29 Pa. Super. Ct.

197.

3X,32. Raleigh & G. R. Co. v. Pullman
Co., 122 Ga. 700, 50 S. E, lOOS.

S3. Burbank v. Hammond, 189 Mass. 189,
75 N. E. 102. See 15 Yale L. J. 147.

34. Jackson v. American Tel. & T. Co.,
139 N. C. 347, 61 S. E. 1015. False statements
made by a physician employed by a rail-
road company, as to the condition of an in-
jured employe, held to have invalidated a
release of damages. Gulf, etc., R. Co. v.

Huyett [Tex. Civ. App.] 14 Tex. Ct Rep. 124,

89 S. W. 1118. Misrepresentation of the
acreage of a tract of land sold. Judd v.

Walker, 114 Mo. App. 128, 83 S. W. 558.

Where a mortgagee authorized Its agent to
negotiate a sale of the mortgaged property
for the mortgagor, to satisfy its claim
against the mortgagor, it was liable for
fraudulent misrepresentations as to the title

made by its agent In the transaction. John
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at his direction."" He is liable for the misconduct of his agent committed in the

line of his employment, even though the offense was in excess of his authority and

unknown to the principal.^' He who places it within the power of an agent to in-

jure innocent third persons should be held to responsibility for abuse of that power,

rather than the innocent stranger,'* and must bear the loss, if any, rather than the

other party.'" But the doctrine of respondeat superior does not apply, where the

owner contracts for the pasture of cattle with an agistor who Avrongfully turns them
upon his landlord's premises,*" and the principal is not responsible for the negli-

gence of the agent, while the latter is engaged in some act beyond the scope of his

employment for his own or another's purposes,*'^ although he may use the princi-

pal's instrumentalities.*^ The principal is liable for the mistakes of the agent

while acting within the scope of his authority'.*' One who deals with another on

his mere statement that he is the agent of a third person does so at his own risk

and, if he is deceived, has no relief against the third person.** If a Joint agent

wrongs one principal the other is liable only when he was party to the wrong.*^

Gunrl Brewing- Co. v. Peterson [Iowa] 106
N. W. 741. Where a contractor to sink a
well to ascertain the thickness of coal strata
under land, so as to furnish a core repre-
senting- the actual stratification, employs
another to do the work, who fraudulently
adds 14 inches to a core of 22 inches, so as to
show a stratum of 3 feet, and deceive the
land o-wner, such contractor could not re-
cover for his -w-ork. Hoover v. Beech Creek
Coal & Coke Co., 29 Pa. Super. Ct. 615.

Where plaintiff's representative, sent to ex-
amine and estimate timber to be purchased,
ivas referred by defendant to his agent, -who
made false representations and kno-wingly
deceived plaintiff's representative, defendant
-was responsible for such false and fraudu-
lent representations. Kell v. Trenchard [C.

C. A.] 142 F. 16.

3.5. Note: According to modern author-
ity the agent's motive is immaterial to the
principal's liability for wrongs done in
course of employment. Clark & S. Agency,
1085, citing cases from nearly every state.

36. Killing of a dog pursuant to direc-
tion either general or special. Harrington
V. Hall [Del.] 63 A. 875.

37. The expression "in the course of his
employment," in contemplation of law means
only "while engaged in the service of the
master" and is not synonymous with "dur-
ing the period covered by his employment."
Slater v. Advance Thresher Co. [Minn.] 107
N. W. 133. Where a telegraph company's
agent rendered accounts to a customer
showing excessive charges, which were paid,
the company was liable, although the cus-
tomer had a tariff book and the agent re-
tained the express charges. Blrkett v. Pos-
tal Telegraph-Cable Co., 107 App. Div. 115,
94 N. Y. S. 918. The act of an employe of
a telephone company in causing the wrong-
ful arrest of a land owner, to get him out of
the way, so that the company's agents could
erect poles on the land, was an act done in
the course of his employment, for which the
company was responsible. Jackson v.
American Tel. & T. Co.. 139 N. C. 347, 51 S.

E. 1015. But misrepresentations made by a
physician in the master's employ, as to an
injured employe's condition, will not permit
the latter to have a settlement set aside,

when the physician had no authority in the
premises, and the representations were not
made in connection with the making of the
settlement and were unkno-wn to the master.
Gulf, etc., R. Co. V. Huyett [Tex.] 92 S. W.
454.

38. Arnold v. National Bank of W^auoaea
[Wis.] 105 N. W. 828; Birkett v. Postal 'Tele-

graph-Cable Co., 107 App. Div. 115, 94 N. T.
S. 918.

39. A payer of money is not liable for
the diversion of it by the receiving agent
of the payee. Blair v. Baird [Tex. Civ. App.]
94 S. W. 116.

40. Mott v. Scott [Colo.] 83 P. 779.
41. Slater v. Advance Thresher Co.

[Minn.] 107 N. W. 133.
42. The agent, while using for his own

purposes an automobile furnished by defend-
ant to assist in the transaction of its busi-
ness, frightened a team by his alleged neg-
ligent management. Held that defendant
was not liable for damages. Slater v. Ad-
vance Thresher Co. [Minn.] 107 N. W. 133.

43. Whatever a corporation can do at all,

either rightfully or wrongfully, it can au-
thorize its agent to do, for it can act only
through an agent; hence it is bound by his
acts and liable for his negligence, fraud or
mistake, -when acting within the scope of
his authority. Arnold v. National Bank of
Waupaca [Wis.] 10 N. W. 828. Bank held
liable for its- cashier's mistake in the iden-
tity of certain lands offered for sale through
real estate agents. Id. See 4 Mich. L. Rev.
464. Where, in an ofBce occupied by a rail-
road company, a telegraph company, and an
express company, their joint agent is pro-
vided by them with a revolver for the pro-
tection of the property entrusted to his care,
and while thus armed and acting in the line
of duty shoots at and wounds one entering
the building on unlawful business, his mis-
take of judgment must be charged against
his employers, and an action for damages on
account of the injury suffered will lie

against the companies and agent jointly.
Blakely v. Greer, 7 Ohio C. C. (N. S.) 169.

44. Pease v. Fink [Cal. App.] 85 P. 657.
45. Miscounting cattle by joint tally man

of buyer and seller. Blair v Baird [Tex.
Civ. App.] 94 S. W. 116.
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(§3) C. Particular Tcinds of agencies.*"—The power of an agent may be
general or special.*' It is general when he is empowered to do a particular thing,

or many things, in any way necessary or proper to accomplish the end."' It is spe-

cial when he is empowered to do a particular thing, or many things in a limited

way."" The powers of a general agent are .to be determined by the scope of his

agency,'" but are restricted to transactions within the scope of his principal's busi-

ness."^ A special agent has only such power as is expressly conferred ^^ or necessarily

implied from authority expressly given,'^^ and his authority must be strictly pur-

sued '** in order to bind his principal.^^ The jury must determine the character of

the agency from the testimony.^" The general principles are further illustrated by
the cases grouped in the notes.''

'

46. See 5 C. L. 79. See, also, Clark & S.

Agrency, 531 et sea.
47, 4S, 49. Robert Buist Co. v. Lancaster

Mercantile Co. [S. C] 52 S. E. 789.
50. The general roadmaster of a railroad

company has, prima facie, the authority to
employ one to supervise a piece of work.
King- V. Seaboard Air Line R. Co. [N. C] 53
S. E. 237. Held error to charge that a gen-
eral agent could not enlarge the usual con-
tract of bailment, so as to make his prin-
cipal an insurer, if the thing hired was nec-
essary for the principaVs business and could
be obtained in no other terms. Dunwoody v.

Saunders [Pla.] 39 So. 965.

51. Cowan V. Sargent Mfg. Co. [Mich.]
12 Det. Leg. N. 362, 104 N. W. 377.

52. A person to "whom a money order was
given to see if it was all right and, if so,

to have it cashed, was a special agent, with-
in Civ. Code, § 3072. Moore v. Skyles
[Mont.] 82 P. 799. Where the defendant
stated to the plaintiff that he gave permission
to his son to buy goods for $50 on the terms
of 30 days in his name and the bill to be
sent to him, the son's authority was special
and limited to a single purchase. Cohen v.

Mincoff, 96 N. T. S. 411. An agent employed
merely to solicit persons to engage in his
principal's employment has no implied au-
thority to make or modify contracts of em-
ployment. Nielsen v. Northeastern Siberian
Co. [Wash,] 82 P. 292. An agent of archi-
tects in charge of the erection of a build-
ing, employed to see that a contractor for
putting an elevator therein, to be paid for
wlien accepted by the architects, properly
performed his contract, had no authority to
act for the arciiitects in accepting the ele-
vator. Louisville Foundry & Mach. Co. v.

Patterson [Ky.] 93 S. W. 22.

53. An agent appointed by an adminis-
trator to assist in the settlement of an es-
tate could pay an attorney a reasonable
compensation for services rendered and ac-
cepted by the administrator, but could not
make other disbursements except to the ad-
ministrator or at his instance. He could
not pay the appraisers more than $1 per day
without the administrator's authority.
Harms v. Wolf, 114 Mo. App. 387, 89 S. W.
1037.

54. Cohen v. MincofE, "96 N. Y. S. 411.

65. Authority to do a specified act is lim-
ited thereto and does not empower the agent
to bind his principal to an act involving
essentially different rights and obligations.
Moon Bros. Carriage Co. v. Devenish [Wash.]
85 P. 17.

58. Robert Buist Co. v. Lancaster Mer-
cantile Co. [S. C] 52 S. E. 789.

57. PoT%-er to sell or lease realty! It is

within the scope of a real estate agent's au-
thority to represent the acreage of a tract
of land put in his hands for sale, Judd v.

Walker, 114 Mo. App, 128, 89 S. W. 558. A
power of attorney to sell lands did not au-
thorize their sale, in consideration of the in-
dividual debt of the donee, or a joint debt
of tlie donor and donee. Hunter v. Bastham
[Tex. Civ. App.] 81 S. W. 336. An agent ap-
pointed solely to rent land, or to do what-
ever he pleases with it, cannot bind his prin-
cipal by a partnership agreement involving
the use of the land. Providence Mach. Co. v.

Browning [S. C] 52 S. E. 117. An agent
with authority to lease land and look after
its management generally has no implied
authority to construct a ditch thereon, to
drain his own land, so as to bind his prin-
cipal by the results of such drainage. -Har-
vey v. Mason City & Ft. D, R. Co. [Iowa]
105 N. W. 958. A valid notice to quit may
be given by an agent of the landlord, when
he has autliority to let the premises or spe-
cial authority to give the notice. McClung
V. McPherson [Dr.] 81 P. 567. And where
the tenant makes no objection to the admis-
sion of such notice in evidence, he concedes
the agent's authority. Id. Real estate
agents enjoy no exemption from the ordi-
nary rules which govern the relationship of
principal and agent. Kingsley v. Wheeler
[Minn,] 104 N. W. 543.
Powers of attorney: Po-wer of attorney

held not to authorize the filling of blanks in
an assignment of salary for a period other
than the month specifically mentioned. Wa-
bash R. Co. V. Papin, 119 111. App. 99. A
power of attorney "to conduct mill opera-
tions for me," creates an agency with au-
thority to operate the mill for the principal,
but not on the agent's own account, Kean
V. Landrum [S. C] 52 S. E, 421. A power of
attorney authorizing a party to sell and
convey "all our land in the state of North
Carolina," was sufficiently definite in its de-
scription of land to be admissible, with a
deed executed thereunder, as evidence of ti-

tle. Janney v. Bobbins [N. C] 53 S. E. 863.
A deed with a special warranty, executed by
an attorney in fact, conveys title, although
his power of attorney authorizes him only
to execute a quitclaim. Kane v. Sholars
[Tex. Civ. App.] 90 S, W. 937. A power of
attorney, signed as sole liquidator by the
widow of the owner who was doing business
under a firm name, authorizing a convey-



80 AGENCY § 30. 7 Cur. La\r.

ance of the land owned by the deceased, was
sufficient to authorize a conveyance of all
the land as against both herself and the
children. Clawson v. Wllkins £Tex. Civ.
App.] 93 S. W. 1086.

Po-wer to buy or sell personalty; An
agent for the sale of property has no im-
plied authority to exchange it for other
property. Jones v. Richards, 98 N. T. S. 698.
An agent having authority to sell under a
contract containing conditions for the bene-
fit of the seller can bind his principal by a
waiver of such conditions. Continuous ef-
forts of ' agent to make a machine work,
after expiration of the time for notifyins
the manufacturer of the failure to work,
held to be a waiver of the condition. First
Nat. Bank v. Dutcher [Iowa] 104 N. W. 497.
Warranties made by an agent employed to
sell a stacker, as to Its durability or adapt-
ability, or as to the material of which it

was made, or as to the work it would do,
were within the scope of his employment
and binding on his principal (Second Nat.
Bank v. Adams [Ky.] 93 S. "W. 671), but rep-
resentations that the purchaser's engine had
sutficient power to run both the separator
and stacker did not bind his principal (Id.).
No implied authority to rescind a contract
and accept a return of goods is to be in-
ferred from the mere fact of an authority to
sell. Mange-Wiener Co. v. Wersham Drug
Co., 27 Pa. Super. Ct. 315.
General sales agents; The scope of a

commercial traveler's authority as a gen-
eral rule extends only to the soliciting of
orders for goods. Moon Bros. Carriage Co.
V. Devenish [Wash.] 85 P. 17. A selling
agent for a firm that dealt only in Alaska
salmon had no authority to sell sockeye
salmon, or to warrant the salmon sold by
him to be equal to the best Puget Sound
fancy sockeye. Reid v. Alaska Packing Co.
[Or.] 83 P. 139. A mere selling agent, with-
out express power to warrant, cannot give a
warranty which will bind his principal, un-
less the sale is of a class which is ordinarily
accompanied by a warranty. Id, A con-
tract for billboard advertising is not within
the scope of the authority of a "selling
agent" of a tailoring firm, unless it was
necessary, and not merely appropriate, and
reasonable in amount, and such as to justify
a prudent business man in believing it to
be within the agent's authority. St. Louis
Gunning Advertising Co. v. Wanamaker, 115
Mo. App. 270, 90 S. W. 737. A selling agent
has no implied authority to sell goods for
anything but cash. Hook v. Crowe [Me.]
61 A. 1080. A party purchasing awnings and
a sash curtain from such an agent, knowing
him to be such, on an agreement that he
might pay the agent for them with clothing
and work out of his store, could not deduct
any such items from the principal's bill. Id.
An agent authorized to sell goods and col-
lect money therefor has no implied author-
ity to bind his principal by indorsement of
a check received in payment for goods sold.
Hamilton Nat. Bank v. Nye rind. App.] 77 N.
B. 295. Such unauthorized indorsement did
not divest the principal's title to the check
and the bank could transfer no title thereto
to an indorsee for value. Id.
Authority to receive payments or to col-

lect money; An agent to receive payment
ordinarily has no authority to commute his
principal's debt for one due himself or to

receive payment otherwise than In cash
(Parker v. Leech [Neb.] 107 N. W. 217), but
if a check received is actually paid by the
drawee, that constitutes payment to the
principal, even though the agent misappro-
priates the fund and converts it to his own
use (Case v. Kramer [Mont.] 85 P. 878). An
attorney in charge of the collection of an
indebtedness has authority to accept a deed
to his client in satisfaction thereof. Saw-
yer V. Vermont Loan & Trust Co. [Wash.] 84
R. 8. A mortgagee in a mortgage given by
a husband and wife cannot, after the hus-
band's death, question the authority of an
attorney to receive a quitclaim deed froni
the wife in payment of her husband's debt
to the attorney's client. Id. An agent sent
to collect a bill has no implied' authority to
settle his principal's debt and give credit
therefor on the bill. John Gund Brewing
Co. V. Peterson [Iowa] 106 N. W. 741. The
agent of a landlord w^ho was authorized to
collect rent, had authority to demand of a'

buyer of a subtenant's crop the value of
such crop. Beck v. Minnesota & Western
Grain Co. [Iowa] 107 N. 'W. 1032.
Railroad and rail^ray oifiicers and agents:

Where a claim agent visited injured persons,
employed doctors, etc., and the company paid
for their services, the jury could find that
the agent was acting within the scope of
his authority in employing plaintiff to at-
tend one of the injured. Reynolds v. Chi-
cago, B. & Q. R. Co., 114 Mo. App. 670, 90 S.

W. 100. A conductor had no authority to
employ a physician to attend a trespasser
who was run over and injured by a train, on
account of his own negligence. Wills v. In-
ternational & G. N. R. Co. [Tex. Civ. App.]
92 S. W. 273. A local freight agent ordi-
narily has no authority to bind the corpora-
tion by an agreement to carry freight be-
yond its line (Gulf, etc., R. Co. v. Jackson
£Tex.] 14 Tex. Ct. Rep. 100, 89 S. W. 968),
or by an agreement that cattle shall be
shipped in a solid train, without the inter-
mingling of any other freight, or that the
train shall be dra"wn by a single engine
(Id.) There Is no presumption that the
"claim agent" of a street railway- company
is invested with authority to employ sur-
geons at the expense of his principal. Wel-
don V. Traction Co., 27 Pa. Super. Ct. 257.
Presumably his duty is to adjust claims
against his employer and not to create new
ones. Id. Where the condition of an in-
jured passenger requires immediate medical
attention and the company's surgeon is not
obtainable, the representative of the traction
company in authority at the time and place
can employ a physician and bind the com-
pany to pay a reasonable sum for his serv-
ices. Chicago Consolidated Traction Co. v.
Mathews, 117 111. App. 174.
MisceUaneons special agencies: Where an

agent is expressly authorized to deliver
deeds absolute on their face as security for
his own Indebtedness, and no express limita-
tion is placed upon him as to the particular
indebtedness to be secured thereby, any ar-
rangement as to amount, terms and charac-
ter of his indebtedness to be so secured,
which would not be unreasonable, would ap-
pear to be within the authority conferred.
Anglo-Californian Bank v. Cerf, 147 Cal.
393, 81 P. 1981. A_n agent of a corporation
w^ho was authorized to dispose of stock Is-
sued to him as compensation for services
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(§2) D. Batificatlon ly principal.^^—A principal may ratify the unauthor-

ized act of his agent without having received the benefit of it,°' and it is not neces-

sary for the principal to be present at the performance of the agent's act in order

to ratify it."" Eatiflcation may be by mere acquiescence or failure to act/^ or by

positive acts, such as the adoption/^ or the acceptance of benefits resulting from

through the company's agencies was not au-
thorized to use such agencies to dispose of
stoclt purchased by him for speculation.
Gladiator Consol. Gold Mines & Mill. Co. v.

Steele [Iowa] 106 N. W. 737. Authority to
sign the principal's name to a guaranty to
secure purchases made by another during
his minority conferred no authority to exe-
cute a guaranty of such purposes good until
canceled in writing by the principal. Lov-
ett, Hart & Phipps Co. v. Sullivan, 189 Mass.
535, 75 N. B, 738. An agent of a seller of
lard warranted to be pure leaf lard, when
sent to the buyer to arrange and compromise
a dispute as to the quality of the lard had
power to authorize the buyer to sell it as
compound lard. German-American Provi-
sion Co. V. Jones Bros. & Co. [Miss.] 39 So.
521.

68. See 5 C. L. 82. See, also, Clark & S.

Agene?-, 255 ef seq.
59. Thompson v. Laboringman's Mercan-

tile & Mfg. Co. ["W. Va.] 53 S. E. 908.

60. State V. Waldrop [S. C] 52 S. B. 793.

61. Contract signed by agent for sale of
land, which departed from the terms fixed
by the owners, but ratified by one by tele-
gram and by tlie other by acquiescence, held
binding. Stuart v. Mattern [Mich.] 12 Det.
Leg. N. 616, 105 N. W. 35. Failure of the
principal to dissent or repudiate within a
reasonable time under the circumstances is

evidence of ratification. Thompson v. La-
boringman's Mercantile & Mfg. Co. [W. Va.]
53 S. E. 908. Ratification by one of two
owners, by recognition and acquiescence in
a contract of sale of real estate which de-
parted from the terms fixed by the owner.
Stuart V. Mattern [Mich.] 12 Det. Leg. N.
616, 105 N. W. 35. "Where a power of attor-
ney was, executed, authorizing the attorney
to make a loan secured by mortgage on cer-
tain property, for the purpose of clearing
the title thereto, and the attorney made a
full report of all his proceedings and no ob-
jection was made until after the beginning
of suit to foreclose, it -was then too late to
object that the power did not include au-
thority to include in the mortgage money
borrowed to pay certain existing debts and
liens necessary to clear the title. Curtze v.

Iron Dyke Copper Min. Co. [Or.] 81 P. 815.
Where an agent contracted in his principal's
name for bill-board advertising and after
rent had accrued the lessor "wrote to the
principal as to payment, the latter's silence
would not estop him from denying liability

for accrued rent instalments, but "would es-
top hira from denying liability for rents ac-
cruing subsequently. St. Louis Gunning Ad-
vertising Co. v. Wanamaker, 115 Mo. App.
270, 90 S. "W. 737. A principal, who failed to
make objections for more than six months
after being notified by his factor that h,e had
turned the merchandise over to another for
sale, thereby ratified the act of his factor.
Mcintosh v. Merchant [Wash.] 82 P. 753.

Where an attorney's stenographer, without
authority, accepted service of a statement In

7 Curr. Law— 6.

support of a motion for a new trial and en-
tered into stipulations for an extension of
time for filing objections thereto, it was not
ratified by the attorney's reply to an in-
quiry, whether he repudiated the stipulation,
that he would take time to consider. Nord
v. Boston & M. Consol. Copper & Silver Min.
Co. [Mont.] 84 P. 1116. Nor was the accept-
ance of service ratified by the attorney's
securing an order granting time for filing

amendments, but saving his right of all ob-
jections. Id. The unauthorized employment
by a conductor of a physician to attend a
nlan run over by his train was not ratified
by the fact that it had paid for similar em-
ployment a short time before and the fact
that it was notified that a physician was in
charge of the case, but gave no directions
in relation to it. Mills v. International &
G. N. R. Co. [Tex. Civ. App.] 92 S. W. 273.

62. Ratification by telegram. Stuart v.

Mattern [Mich.] 12 Det. Leg. N. 616, 105 N.
W. 35. Letters written by defendant's wife,
with his permission, held to tend to prove
ratification of unauthorized signature to
note. Harmon v. Leberman [Tex. Civ. App.]
87 S. W. 203. Unauthorized promise by de-
fendant's agent to pay plaintiff a commis-
sion ratified by defendant's promise to pay.
Nelson v. National Crill Mfg. Co. [S. D.] 105
N. W. 630. Employment of a subagent and
promise to pay him a commission ratified by
defendant's promise to pay, with full knowl-
edge of the facts. Id. Where an agent em-
ployed another to assist him in making a
sale, an attempt by the principal to per-
form the contract so made was a ratifica-
tion, if there was any authorized delegation
of authority by the agent. Nichols & Shep-
ard Co. v. Berning [Ind. App.] 76 N. E. 776.
Where the owner of land occupied it and
claimed to an agreed division line fixed by
her husband "with the adjoining owner, her
action operated as a ratification, and it was
immaterial "whether her. husband had au-
thority to make the agreement or not. Mat-
thews V. French [Mo.] 92 S. W. 634. Al-
though the written contract authorizing an
agent to sell contemplated sales for cash
only, the acceptance by the principal of any-
thing else in payment made it equivalent
to cash. Irwin v. Buffalo Pitts Co., 39 Wasiu
346, 81 P. S49. Where a broker failed to
procure a purchaser for a strip within the
time limited, but procured one later, the
strip having been meanwhile delivered to
the purchaser on a contract between the
owner and another representative of the
purcliaser, a compromise and payment of half
the commission to tlie broker under protest
did not operate as a ratification entitling
him to the full commission. Ropes v. John
Rosenfeld's Sons, 145 Cal. 671, 79 P. 354.
Where a party consigned wool to a factor
for sale on commission and secured an ad-
vance on the same, executing his note for
that and other advances and expenses In
caring for the wool and agreeing to the fac-
tor's accounts, he thereby waived the fac-
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the unauthorized act °' which may be by suing on the act done/* though suit on the

^genfs tortious fraud or deceit has no such effect."' But the principal's acceptance,

in order to operate as a ratification must be consistent with any other reasonable hy-

pothesis than that of approval of the acts of the party assuming to act as agent."" A
xjonclusiTB presumption of acquiescence is raised from a principal's silence only

when otherwise loss would fall on an innocent party."^ The real ground on which

tor's previous failure to sell according to or-
ders or negligence in caring for the wool,
a.nd ratified his departures from instruc-
tions. Allen V. McAllister, 39 Wash. 440, 81
"P. 927. The acceptance by the owner of an
offer for land actually made to a broker, and
ihe consummation of a sale on the terms of
such offer, is a ratification of the broker's
act. Levy v. Wolf [Cal. App.] 84 P. 313. By'
^entering upon lands granted as a right of
way, constructing its road thereon, the com-
pany assumed all the burdens imposed by
the contract between its agent and the own-
ers of the land. Indianapolis Northern Trac-
tion Co. V. Harbaugh [Ind. App.] 78 N. E.
80. Where an agent who was authorized to

sell cattle so as to pay the mortgage thereon
and to net the mortgagor $2 per head, re-
mortgaged them and with the proceeds paid
the prior mortgage and the mortgagor's
-stipulated profit, acquiescence by the mort-
jgagor after learning the facts rendered the
new mortgage so executed valid. Schmidt v.

Rankin [Mo.] 91 S. W. 78. Where a corpo-
ration promptly disafiirmed an unauthorized
-contract by its agent, a mere shipment of
samples of its goods to the buyer was not
a ratification. Reid v. Alaska Packing Co.
[Or.] 83 P. 139. An agent's tortious act may
be made the principal's own by adoption.
.Jackson v. American Tel. & Tel. Co.. 139 N.
C. 347, 51 S. E. 1015. Where the holder of
-a note by indorsement, "which was secured
by a chattel mortgage, sent it at maturity
to the payee for collection, "with instructions
to protect and return if not paid, but the
payee foreclosed to procure funds to reim-
burse the holder and wrongfully took prop-
erty not covered by the mortgage, the re-
tention of the money by the holder of the
note did not operate as a ratification of the
payee's acts, so as to make the holder lia-

"ble for the property "wrongfully taken. San-
born v. First Nat. Bank, 115 Mo. App. 50, 90
S. W. 1033.

63. Use of goods ordered by the superin-
•tendent of a corporation, in the furtherance
of its business operates as a ratification.
Braxmar v. Stanton, 110 App. Div. 167, 96 N.
T. S. 1096. Where a brewing company's
-agent agreed in the sale of a saloon that
-complainant "would not be called upon to pay
a certain note and mortgage, so long as he
-purchased from the company the beer sold
'in his saloon, the company after acceptance
of the benefits of the contract could not
deny its agent's authority to make the col-
lateral agreement. O'Brien v. Paterson
Brewing & Malting Co. [N. J. Eq.] 61 A.
437. The acceptance of the benefit of an
agent's misrepresentations as to the acreage
of a tract of land sold ratifies the agent's
fraud. Judd v. Walker, 114 Mo. App. 128, 89
S. W. 558. Receiving and retaining moneys
collected by an attorney held, under the cir-
cumstances, not to have been a ratification
of his acts by the bank. Bank of Batesville
V. Maxey [Ark.] 88 S. W. 968.

C4. Where an attorney in fact exceeded
his authority by taking a mortgage in part
payment for lands sold, the filing of a bill

by the principal against the assignee of such
mortgage for an assignment and the recov-
ery of interest paid the assignee operates
as a ratification of the taking of the mort-
gage. Union Trust Co. v. Cain, 29 Pa. Super.
Ct. 189; Id., 29 Pa. Super. Ct. 197.

65. NOTE. Principal's recovery of secret
profits from agent does not cnre tliird person's
fraud: An agent, colluding with a vendor in
fraudulent representations to his principal,
induced the latter to purchase certain land.
For his assistance the vendor secretly paid
him a commission "which the principal re-
covered at la"w. Subsequently the principal
sued the vendor for fraud and deceit "with
reference to the sale. Held, that the prior
action against the agent does not so ratify
the contract in all particulars as to bar the
action against the vendor for deceit. Earns-
dall V. O'Day [C. C. A.] 134 P. 828. Where
an agent has acted in fraud of his principal
the latter is not ordinarily chargeable with
such knowledge as the agent possessed, and
may sue a third party for fraudulent repre-
sentations although the agent "was aware of
their falsity. See Bendict v. Arnoux, 154
N. T. 715, 728. It was contended by the de-
fendant in the present case that a different
result should be reached, because, by suing
for the wrongfully obtained bonus, the prin-
cipal ratified the transaction and restored
the agent to his position as agent for all
purposes of the purchase. Such a result
seems undesirable and unnecessary. Even if

no fraudulent representations had been
made to the principal he might recover any
bonus secretly received by his agent from
other parties to the contract. Warren v.

Burt, 58 F. 101. That recovery cannot by
retroaction restore the trustworthy charac-
ter of the agent, nor can it condone the per-
petration of a separate and distinct wrong.
Hence he and the other defrauding party as
well should still be liable for the further
damage resulting from fraudulent repre-
sentations. See Keator v. St. John, 42 F.
585; Glaspie v. Keator, 56 F. 203.—18 Harv.
L,. R. 617.

66. Bank of Batesville v. Maxey [Ark.] 88
S. W. 968.

67. St. Louis Gunning Advertising Co. v.
Wanamaker, 115 Mo. App. 270, 90 S. W. 737.
W^hen an agent in contracting for his prin-
cipal exceeds his authority, the principal,
upon being fully informed of the facts, must,
within a reasonable time, disavo"w or dis-
afilrm his agent's act, especially where his
silence might prejudice innocent parties, or
he will be held to have ratified the act.
Reid V. Alaska Packing Co. [Or.] 83 P. 139.
W^here an attorney in fact exceeded his au-
thority by taking a mortgage in part pay-
ment for lands conveyed and fraudulently
assigned such mortgage in payment of his
own debt, the principal by instituting pro-
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the principal is held liable under such circumstances is that of estoppel, though it

is often said that the principal ratifies what was done by remaining silent."^ In
some eases but slight acts of ratification are sufficient."' In its genuine sense rati-

fication depends on intention. It is the volujitary assumption, on full information,

of an authorized act or agreement^" Hence the principal must have full knowl-
edge of all material facts at the time of ratification.^^ As the principal is under no
legal obligation to ratify the unauthorized act, he is not boand to make inquiries

into the facts, and he will not be bound by a ratification made in ignorance thereof,

unless his ignorance resulted from willfulness and not mere carelessness

;

'"' but

when the circumstances are such as to call for the application of the law of estoppel,

rather than the mere law of ratification, the situation may be such that it is the

duty of the principal to know, the means of knowledge being at hand or within easy

reach, and his relation to the third party such as to estop liim from denying knowl-

edge.^^ Eatifieation cannot' be partial.''* Eatification of an unauthorized contract

may be made through an agent, who has authority to make such contracts in his

principal's behalf; ^^ but the secretary of a corporation, whose duties are prescribed

ceeding:s for a reassignment of the mort-
g"age, without joining- the terretenants or
g-iving- them any notice of repudiation of her
agent's transactions for a number of years,
"was estopped to recover from them interest
paid on such mortgage to her agent and the
assignee. Union Trust Co. v. Cain, 29 Pa.
Super. Ct. 189; Union Trust Co. v. Cain. 29
Pa. Super. Ct 197.

eS. St. Louis Gunning Advertising Co. v.

Wanamaker, 115 Mo. App. 270, 90 S. W. 737.

69. Where, in case of emergency and the
traction company's surgeon was not obtain-
able, the representative of the company in

authority at the time and place employed a
physician to attend an injured passenger,
the superintendent's, failure to make a di-
rect reply to the physician's question as to
the continuance of his service, was held to
be a ratification. Chicago Consolidated
Traction Co, v. Mathews, 117 111. App. 174.

70. St. Louis Gunning Advertising Co. v.

Wanamaker, 115 Mo. App. 270, 90 S. W. 737.

71. Thompson v. Laboringman's Mercan-
tile & Mfg. Co. [W. Va.] 53 S. B. 908; Bartle-
son V. Vanderhoof [Minn.] 104 N. W. 820;
Munroe v. Fetter [Cal. App.] 82 P. 206.; Fitz-
gerald V. Kimball Bros. Co. [Neb.] 107 N. W.
227, following O'Shea v. Rice, 49 Neb. 893, 69
N. W. 30S. The reports of the motorman,
conductor and road oflScer, as to an accident,
do not amount to notice to a street railway
comp?,ny that a physician had been employed
by its claim agent at its expense, where they
merely allude to the fact of his employ-
ment. Weldon v. Traction Co., 27 Pa. Super.
Ct. 257. The declared willingness of a prin-
cipal to ratify a conditional contract will
not operate as a ratification of an uncondi-
tional contract of which he is ignorant.
Fitzgerald v. Kimball Bros. Co. [Neb.] 107
N. W. 227. Defendant held not to have rati-
fied by his acts representations of an alleged
agent, of which he had no knowledge.
Pease v. Fink [Cal. App.] 85 P. 657. Bank
held not to have ratified all the acts of an
attorney o-f 'which it was unaware, by re-
ceiving and retaining money collected by
him. Bank of Batesville v. Maxey [Ark.] 88
S. W. 96'8. Ratification of unauthorized pur-
chases by an agent cannot be inferred from
the payment of the bills, where it is not

shown that any one had any knowledge of
the nature of the transaction but the agent
himself. Cowan v. Sargent Mfg. Co. [Mich.]
12 Det. Leg. N. 362, 104 N. W. 377. The
mere acceptance of a deed by the grantees
did not ratify fraudulent acts by a notary
public in procuring the execution, of v^hich
acts the grantees were ignorant. Cason v.

Cason [Tenn.] 93 S. W. 89.

72. Where plaintiff was not aware of the
perishable nature of the goods pledged as
security for a loan negotiated for her by a
bank, her receipt of the interest on the note
was not a ratification of the unauthorized
action of the bank in so loaning her money.
Valley Bank of Phoenix v. Brown [Ariz.] 83
P. 362.

73. Thompson v. Laboringman's Mercan-
tile & Mfg. Co. [W. Va,] 53 S. B. 908.

74. Ratification of a sale ratifies the
agent's warranty made therein, although
made without authority. Holman v. Cal-
houn [Ala.] 40 So. 356; Phillips-Buttorff Mfg.
Co. V. Wild Bros. [Ala.] 39 So. 359. Although
made fraudulently, as in misrepresenting the
acreage of a tract of land sold. Judd v.
Walker, 114 Mo. App. 128, 89 S. W. 558. A
principal who ratifies the unauthorized tak-
ing of a mortgage by her attorney in fact,
in part payment for lands sold, must ratify
all his acts in the transaction; she cannot
profit by it and repudiate the fraiids of her
agent so far as innocent parties are con-
cerned. Union Trust Co. v. Cain, 29 Pa.
Super. Ct. 189; Id., 29 Pa. Super. Ct. 197.

75. Where the authorized agent of a rail-
road company receives cattle for shipment,
without objection, under a parol agreement
made by an unauthorized agent, he binds the
company, notwithstanding the lack of au-
thority on the part of the first agent. Gulf,
etc., R. Co. v. Jackson [Tex.] 17 Tex. Ct.
Rep. 100, 89 S. W. 968. The consignor of un-
claimed freight stored in a warehouse de-
livered the bill of lading to an employe in
the general freight agent's office and signed
an indemnity agreement made out by the
employe, making the carrier' an agent for
the return of the shipment and agreeing to
save the carrier harmless. Held that the
general freight agent's letter to the local
agent was a ratification of the contract with



84 AGENCY § 2E. 7 Cur. Law.

by the by-laws and do not include the making of contracts, cannot ratify an unau-

thorized contract made by an agent, unless authorized by the directors to do so.'''

An agent's assertion that his action had been ratified by his principal is not binding

on the latter.'"^ Where a contract for the purchase of land was void because exe-

cuted by an agent without written authority, it could not be ratified by tlie prin-

cipal alone, for it is not binding on the other party.'* Eatification is equivalent to

a precedent authority.'^ It confirms the contract as made; it neither changes the

contract nor makes a new one with different terms.^" A ratification by a creditor

of her attorney's act in accepting in satisfaction of an indebtedness is binding on

the mortgagee of the same premises. ^^ Pleading ratification of an agent's act nec-

essarily implies that he was originally wanting in authority, or exceede'd his au-

thority.'^ Where plaintiff relies upon a ratification of the contract by the principal,

the burden is on him to prove it.*^ It is usually a question of fact for the jury.^*

(§2) E. Undisclosed agency. ^^—An agent can make a valid contract with a

third person in his own name, without disclosing his principal, and can sue on such

contract unless the principal intervenes ;
*" and the rule is the same, although the

agent made the contract through a subagent employed by himself.^' An undis-

closed principal, however, may avail himself of a contract made by his agent; *' but

not where exclusive credit is given to the agent.*' If a third person deals with an

agent, believing him to be the principal, the undisclosed principal must take the

contract, if he seeks to enforce it, as the agent and the other party made it.'° The

the employe and the carrier was responsible
for the value of the goods, for failure to get
them out of the warehouse before they were
sola. Murray v. New Tork, etc., R. Co., 99

N. T. S. 477.

70. Reid V. Alaska Packing Co. [Or.] 83

P. 139.

77. Employment of a physician by the
claim agent of a traction company to attend
an injured passenger. Weldon v. Traction
Co.,' 27 Pa. Super. Ct. 257.

78. The institution of suit for specific

performance does not ratify such contract.
Cowan V. Curran, 216 111. 598, 75 N. E. 322.

79. Reid -V. Alaska Packing Co. [Or.] 83

P. 139.

SO. Atlanta Buggy Co. v. Hess Spring &
Axle Co. [Ga.] 52 S. E. 613. Questioned 4

Mich. L. R. 473. See, also, note to Attee v.

Bartholomew [Wis.] 5 Am. St. Rep. 109.

81. Sawyer v. Vermont Loan & Trust Co.
[Wash.] 84 P. 8.

S3. Atlanta Buggy Co. V. Hess Spring &
Axle Co. [Ga.] 52 S. E. 613.

S3. Sanford v. Fountain, 49 Misc. 301, 99

N. T. S. 234.

84. Letter of principal held to be suffi-

cient evidence of ratification to go to the
jury. Noble v. Burney [Ga.] 53 S. E. 463.

Pacts held to show, not a ratification of an
employe's transactions with brokers, but a
recognition by the principal of his liability
therefor. Norden v. Duke, 99 N. Y. S. 30.

85. See 5 C. L. 84. See, also, Clark & S.

Ascney, lOOC, 11B5.
86. Kirby's Dig. § 6002, providing that an

agent may sue on a contract made for the
benefit of another does not change the law.
Shelby v. Burrow [Ark.] 89 S. W. 464.

87. Shelby v. Burrow [Ark.] 89 S. W. 4'64.

88. Cowan v. Curran, 216 111. 598, 75 N. E.
322. A written contract for the sale of real
estate, made and signed by an agent in his
own name and without disclosing his agency
or the name of his principal, satisfies the

requirements of the statute of frauds, and
is binding on, and may be enforced by, the
principal. Egle v. Morrison, 6 Ohio C. C.
(N. S.) 609. The principal can sue for
breach of a contract made in its behalf, by
its mere agents, although the other party
did not know of the agency. Noel Const. Co.
V. Atlas Portland Cement Co. [Md.] 63 A.
384. He may sue for damages, in his own
name, for an error in the transmission of a
telegram sent by his agent. Propeller Tow-
boat Co. V. Western Union Tel. Co. [Ga.] 52
S. E. 766. He can maintain an action against
a carrier for damages to goods in transpor-
tation, though shipped in the agent's name,
under Code, § 540, permitting the enforce-
ment of a contract in the name of the real
party in interest. Griffin v. Wabash Co., 115
Mo. App. 549, 91 S. W. 1015. Cattle bought
by an agent, under a written contract of
agency, and with money advanced by the
principal, are the property of the principal,
although the agent holds possession and
does not disclose his agency at the time of
purchase. W. & P. Nicholls v. Mapes [Cal.
App.] 82 P. 265. Where a selling agent was
bound by his contract to deliver to his prin-
cipal the notes of buyers as collateral se-
curity, and to hold all proceeds of goods
sold, in trust for the payment of the notes,
he was a mere trustee for his principal ol
the accounts of buyers and money collected
thereon, and the assignee of the accounts
froni the agent acquired no title as against
the principal, though he had no notice of his
claim. Virginia-Carolina Chemical Co. v. Mc-
Nair, 139 N. C. 326, 51 S. E. 949.

89. Cowan v. Curran, 216 111. 598, 75 N. E.
322. Evidence held not to . substantiate
plaintiff's claim that the bank, for which de-
fendants were commssioners, was the un-
disclosed principal on a bond signed by a
person individually. Drew v. Caffall [La.] 41
So. 233.

90. Hook V. Crowe [Me.] 61 A. 1080.
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law imposes no duty on a person to inquire whether the party with whom he is deal-

ing is acting as an agent, but it is the duty of such party, if he wishes to escape

personal liability, to inform his customer of his agency.'^ The undisclosed prin-

cipal, when discovered, may also be held liable on a contract made with his agent,*^

although goods were sold and charged to the agent ;
°^ but the rule that an undis-

closed principal shall stand liable for the contract of his agent does not apply when
the contract is under seal.'* A third party who takes property as security for a

loan to an agent who has the property in his possession to sell on commission, with-

out notice of the agency, is entitled to possession as against the undisclosed prin-

cipal.^^

^ 91. Armour Packing Co. of Louisiana v.

Vietcli-Touns Produce Co. [Ala.] 39 So. 680.

92. Where the husband was manager of
the wife's business, she was held liable as
an undisclosed principal on her husband's
promise to pay for work and materials.
Keller v. Haug, 96 N. T. S. 1058.

93. Where the wife was the agent, her
written statement that she owned the goods,
made after commencement of suit against
the husband as the undisclosed principal in

the transaction, did not preclude the ven-
dor's showing the husband's ownership.
McKee v. Cunningham [Cal. App.] 84 P. 260.

04. Van Dyke v. Van Dyke, 123 Ga. 686,

51 S. B. 582, afg. Denney v. Finley, 118 Ga.
718, 45 S. E. 593.

Note: It is a settled rule of law that no
one but a party to a sealed instrument can
be sued thereon. Briggs v. Partridge, 64 N.
T. 347. But there is conflict as to whether
the sealed instrument can be disregarded
and suit be brought against the undisclosed
principal on an implied contract, in cases
where the seal is not necessary as above.
It was held in Boerscherling v. Kotz, 37 N.

J. Eq. 150, that it could not, but the best con-
sidered cases hold otherwise (Moore v.

Granby Min. Co., 80 Mo. 86; Hitohcox v.

Moore, 4 Wend. [N. T.] 285); and there seems
to be no reason why the mere fact that an
instrument is under seal, though it is not
necessary as in the above case, should
change the liability of the principal. Kirsh-
bor v. Bauzel, 67 Wis. 178.—Prom 15 Tale L.

J. 41.

NOTE. Exceptions In case of contracts
under seal: The doctrine allowing an ac-

tion against an undisclosed principal does
not apply to contracts under seal. It is well
settled, at common law, that no person can
sue or be sued upon a contract under seal
except the parties who are named or de-
scribed in the instrument; and under this

rule where a person enters into a contract
under seal in his own name, but as agent
for an undisclosed principal, whether the ex-

istence of the principal is undisclosed, or

his name merely, the other party cannot
maintain an action against the principal.

Pickering's Claim, 6 Ch. App. 525; Chester-
field Colliery Co. v. Hawkins, 3 Hurl. & C.

677; Clarke v. Courtney, 5 Pet. [U. S.] 350,

8 Law. Ed. 140; Badger Silver Min. Co. v.

Drake [C. C. A.] 88 P. 48; Jones v. Morris,

61 Ala. 518; Sanders v. Partridge, 108 Mass.
656; Borcherling v. Katz, 37 N. J. Eq. 150;

Briggs v. Partridge, 64 N. T. 357; 21 Am.
Rep. 617; Kiersted v. Orange & A. R. Co., 69

N. Y. 343, 25 Am. Rep. 199; Tuthill v. Wilson,
90 N. T. 423; Sanger v. Warren, 91 Tex. 472,

66 Am. St. Rep. 913. And see ante, §§ 293-
309. The rule does not apply, of course,
where a seal is unnecessarily affixed to an
instrument, so that it may be rejected as
surplusage, and the instrument treated as
a simple contract; or' as the rule has been
stated: "When a sealed contract has been
executed in such form that it is, in law, the
contract of the agent and not of the princi-
pal, but the principal's interest in the con-
tract appears upon its face and he has re-
ceived the benefit of performance by the
other party and has ratified and confirmed
it by acts in pais, and the contract is one
which would have been valid without a seal,
the principal may be made liable in assump-
sit upon the promise contained In the in-
strument, which may be resorted to to as-
certain the terms of the agrement." Briggs
V. Partridge, 64 N. T. 357, 21 Am: Rep. 617;
Moore v. Granby Min. & Smelting Co., 80 Mo.
86; Randall v. Van Vechten, 19 Johns. [N.
T.] 60, 10 Am. Dec. 193; Worrall v. Munn, 5

N. Y. 229, 55 Am. Dec. 330; Dubois v. Dela-
ware & Hudson Canal Co., 4 Wend. [N. Y.]
285; Lancaster v. Knickerbocker Ice Co., 153
Pa. 427; Stowell v. Bldred, 39 Wis. 614. But
it is held that "where the instrument is one
that was required at common law to be un-
der seal, as a deed, bond, etc., the fact that
a statute renders it unnecessary to place a
seal upon it does not affect this rule of hold-
ing the agent alone liable thereon, as the
statute merely dispenses with a formality,
and does not undertake to give a deed exe-
cuted without a seal a different status from
what it would have had before if executed
with a seal. Sanger v. Warren, 91 Tex. 472,
66 Am. St. Rep. 913. "Though," under such
a statute, "a seal may not now be necessary,
to a conveyance of a legal estate in lands,
yet the instrument, the deed of conveyance,
which it must still be termed, though shorn
of its dignity of a seal, retains all the op-
eration and effect of a deed sealed at com-
mon law. Its covenants may be as compre-
hensive, and whatever they may be, are as
obligatory, and its recitals are as incapable
of being gainsaid as if it were sealed with
the greatest formality. The estoppel which
a seale'd instrument, or its covenants, cre-
ated at common law, is now claimed by the
appellee, shall be attached to the convey-
ance by the agents of the appellant. And
we cannot doubt that the estoppel which at
common law grew out of ^he covenants, or
the recitals of a sealed instrument, attaches
now to an unsealed conveyance of the real
estate in lands." Jones v. Morris, 61 Ala.
524.—From Clarke & S. Agency, § 463.

95. Chickering-Chase Bros. Co. v. Moul-
ton [Iowa] 107 N. W. 434.
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(§2) F. Notice through agency. ^^—jSTotice to an agent in the course of his

employment is notice to the principal,"^ but the agency must be shown to exist.'*

The agent's knowledge or notice cannot be imputed to the principal, when it was

not gained in the course of his employment/" or when it was not gained while acting

within the scope of his authority/ or when it was gained while the agent was en-

gaged in committing an independent, fraudulent act on Ixis own account, and the

facts to be imputed relate to such aet.^ Nor is notice to the agent, growing out of

an agent's act, notice to his principal, when the issue is whether such act was -within

the agent's actual or apparent authority.' Besides being bound by his agent's laiowl-

edge or notice, the principal can avail himself of the knowledge of his agent gained

in the course of his employment.*

96. See B C. L. 85. See, also, Clark & S.

Agency, lOSSK
97. Cowan v. Curran, 216 111. 598. 75 N.

B. 322. Knowledge of the want of consid-
eration for a note and mortgage imputed to
principal. Condon v. Barnum [Iowa] 106 N.
W. 514. Where plaintiffs agent surrendered
a copy of a contract to defendant's agent
who had knowledge of his want of authority
to make the surrender, the agent's knowl-
edge "was imputed to defendant. Hayes v.

Wagner, 220 111. 256, 77 N. E. 211. Defend-
ant held chargeable w^ith knowledge of its

president who as superintending manager
of a competing natural gas company had
turned the latter's well over to defendant;
and defendant company could not claim the
benefit of adverse title. McCullough v. Ford
Natural Gas Co. [Pa.] 62 A. 521. Where the
agent of a creditor, taking mortgages to
secure his principal's indebtedness within 4

months prior to the debtor's bankruptcy,
had put him upon his inquiry, both agent
and principal vrere bound by it. In re Nas-
sau, 140 F. 912. Knowledge of the local
agent of a loan company, whose business
^vas to take applications personally, inspect
security offered, and report the same, tl^at a
loan transaction reported by him was of a
fictitious character, "was knowledge of the
company. Flynt v. Taylor [Tex. Civ. App.]
91 S. W. 864. The knowledge by a station
agent that an Intoxicated person was on the
track ahead of a train and his failure to
warn tlie trainmen, rendered the company
responsible for the trespasser's death.
Glenn's A'lm'r v. Louisville & N. R. Co. [Ky.]
90 S. W. 975. An attorney employed to ex-
amine the title to land by one who w^ished
to make a loan thereon and who paid him
for the service, was not the agent of the
party who loaned the money, and the latter
was not bound by the knowledge gained by
the attorney in his examinations, Flanders
V. RosoEf, 97 N. T. S. 514,

93. Relation of agency between the par-
ties not shown. Garrett v. Slavens [Iowa]
105 N. W, 369. Knowledge of a citizen who
procured an option on land as an induce-
ment for the location of a factory, that the
land did not belong to the party giving the
option, could not be imputed to the manu-
factu'-ing company, such citizen not being
its agent. Barnes v. Weikel Chair Co. [Ky.]
89 S. W. 222. An agent for a borrower in
procuring a loan does not become an agent
for the lender, by the latter's consenting to
rely upon the agent's representations as to
the condrtlon of the borrower's title, so as

to render the lender chargeable with the
agent's kncn^ledge. Boyd v. Boyd [Iowa]
104 N. W. 798. Where the question of a cer-
tain person's agencj' for plaintiff was one
for the jury, an instruction that any infor-
mation gained by such person "was not the
knowledge of plaintiff, was properly refused.
Novelty Mill Co. v. Heinzerling, 39 Wash.
244, 81 P. 742.

99. Moon Bros. Carriage Co. v. Oevenish
[Wash.] 85 P. 17.

1. The facts of which the agent had no-
tice must be within tlie scope of the agency,
so that it becomes the duty of the agent to
act upon them or communicate theiu to his
principal. Moon Bros. Carriage Co, v. Dev-
enish [Wash.] 85 P. 17. The principal can-
not be held to have notice of the acts of the
agent outside of the scope of his authority
and not shown to have been done with the
principal's knowledge or consent. Harvey
v. Mason City & Ft. D. R, Co. [Iowa] 105 N.
W^. 958. Where it did not appear that a
traveling salesman w^as authorized to make
collections, the principal is not cliarged with
his knowwledge that on the dissolution of a
partnership its liabilities were assumed by
one of the partners. Moon Eros. Carriage
Co. V. Devenish [Wash.] 85 P. 17. Where the
owner of land sued a railroad company for
negligently constructing a fill over a water-
course, so as to leave an alleged insufficient
drain, evidence of his declarations to a sur-
veyor of the premises and to persons at
work on the fill were held inadmissible, as
such persons were not shown to have an au-
thority in the planning or constructing of
the drain, etc. Price v. Oregon R. Co. [Or,]
S3 P. 843.

2. Cowan V. Curran, 216 111. 598, 75 N. B.
322. Defendant could not be chargeable with
notice of the fact that funds with which its
treasurer was credited on its books were
trust funds, held by him as guardian, as the
facts to be imputed related to such treas-
urer's independent fraudulent acts. Brook-
house V. Union Pub. Co. [N, H.] 62 A. 219.
The knowledge of a professional land agent
who acts as the agent of both buyer and
seller, cannot be imputed to one of the par-
ties who has not actual knowled.ge and with
v/hom the agent has not acted in the most
perfect good faith. Cowan v. Curran, 216
111, 598 75 N. E. 322,

3. Thompson v. Laboringman's Mercan-
tile & Mfg. Co, [W. Va,] 53 S, B, 908.

4. Smith & Cheney Co, v. Schmidt [Mich.]
12 Det. Leg. N. 604, 105 N. W, 39, An agent
who contracted in behalf of his principal
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(§2) 0. Mode of executing authority.^—The act of the agent in executing'

his authority must purport to be representative.* It is immaterial in what form tho-

signature appears, whether "principal by agent," or "agent for principal." ^

(§3) H. Remedies, pleading, procedure, and proofs are discussed generally

in the appropriate separate topics." Where the vendee brings suit against the ven-

dor on a warranty given by his agent in the sale of chattels, he must show the agent's-

authority to make the warranty, either by direct proof or by proof of a general cus-

tom; but when the vendor sues for the price of chattels sold by his agent, he is

bound by his agent's representations as he cannot ratify the transaction in part.^"

One in possession of property merely as agent or caretaker cannot institute an ac-

tion in his own name to enjoin a proceeding against him as tenant of another. ^^ In

an action against an administrator for specific performance of a contract made by
an agent for the sale of real estate belonging to decedent's estate, a petition which

did not show the agent's authority to sell the land, stated no cause of action."-^ The
scope of the authority of a railroad claim agent not being defined by law, if put in

issue must be proved as a matter of fact, even though the conduct of such an agent

would be inexplicable on any other ground than that he had authority to make a

settlement.^^ Where the only issue was whether a third party had authority to bind

defendant as his agent, the decision of the trial justice that there was no privity

of contract between the parties did not sufficiently answer the issue.^*

§ 3. Bights and liabilities of agent as to third persons}^—^As a general rule,

a contract made by an agent as such and within the scope of his authority, is bind-

ing on the principal and not on the agent.^" The personal liability is a question

of intention,'^'' and not of inference or conclusion drawn by law, except in the sense

in which the law deduces intention from language and holds men to the legitimate

results of their words and actions.^* These rules govern in the case of contracts-

not under seal ;
^° but in the case of contracts under seal, the contract must be in

with a third party, since deceased, is a com-
petent witness for his principal to prove the
contract. Brown v. Click [W. Va.] 58 S. B.

16.

5. See Clark & S. Agency, 669.

6. Where trustees of a religious society
had authority only to convey the society's

real estate, but in their recitals, covenant,
execution and acknowledgment purport to

,?rant only an individual interest, the fee
does not pass but remains in the society.

First Baptist Church of Sharon v. Harper
[Mass.] 77 N. E. 778.

7. Cochran v. MacRae, 98 N. T. S. 852.

IVote: See generally Clark & S. Agency,
669, and particularly page 692 as to whether
the instrument should show that it was done
by the principal through agent or should
omit mention of agency.

8. See 5 C. L. 86.

9. See the Topical Index and the heads
there listed especially Contracts, 5 C. L. 664,

and various topics descriptive of remedies
on contracts: also particular tort titles.

10. Phillips-Buttorff Mfg. Co. v. "Wild
Bros. [Ala.] 39 So. 359.

11. Chatfleld v. Clark, 123 Ga. 867, 51 S.

B. 743.

12. Morrison v. Hazzard [Tex.] 92 S. W.
33.

13. St. Louis, etc., R. Co. v. Daugherty
[Kan.] 83 P. 821.

14. Dunstan v. Ryley, 99 N. T. S. 535.

15. See 5 C. L. 87. See, also, Clark & S.

Agency, 1210-1361.

16. Colloty V. Schuman [N. J. Law] 62 A.
186; Hicks v. Kenan, 139 N. C. 337, 51 S. E.
941. Defendant as collection agent, without
any personal fraud or guaranty of the valid-
ity of the claim, received from plaintiff pay-
ment of a claim against plaintiff's brother,
and paid the same over to his principal.
Held that the principal and not the agent
was liable for the sum collected, on proof of
the invalidity of the claim. Hauenstein v..

Ruh [N. J. Law] 62 A. 184. An instruction^
that if defendants sold the goods as agents:
for the manufacturer and not as their own
property, and disclosed their agency at the
time, plaintiff could not recover against
them for breach of warranty, was held ob-
jectionaWe as abstract, biit not prejudicial
and misleading for that reason. Haines v.
Neece [Mo. App.] 92 S. W. 919. Where a
contract for the alteration of a house was
signed by defendants' daughters who had noi
interest in the house but lived with their
parents, and defendants knew of the con-
tract and that the work was being done, the
daughters were only agents and not liable
on the contract. Schindler v. Green [Cal.
App.] 82 P. 341.

17. Hicks V. Kenan, 139 N. C. S37 51 S.
E. 941.

IS. Wolff V. Wilson, 28 Pa. Super. Ct, 511.
19. If the contract is unsealed, it matters

not how it is plirased, nor how it is signed,
whether by the agent for the principal, or
with the name of the principal by the agent
or otherwise. The meaning of the contract-
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the name of the principal and must purport to be his deed and not that of the

agent.^" The agent is not liable on a sealed instrument negotiated on behalf of a

fictitious principal.^^ The agent is personally liable when he purports to act as

principal/^ or where he fails to biad his principal, because of want of authority/*

and where a third pajty dealing with him does so on the faith that he possesses the

authority he assumes, i;f the contract is one on which the principal could have been

held, if the agent had in fact possessed the assumed authority.^* Where an agent

to sell lands emploj'S another to find a purchaser, he is personally liable for the

sendees.''' An agent who performs gratuitous services and is not permitted to do

so because of his holding himself out to be particularly skilled ia the matter,

is liable only for the fair exercise of such capacity as he possesses.^^

Evidence, proof and procedure?'^—An agent holding the legal title to land for

his principal is a trustee of an express trust and may maintain an action in his own
name to restrain a third person fro'in cutting timber on the land and for the value

of timber previously cut thereon.^^ An affidavit of defense that the contract of em-

ing parties is the agreement. Hicks v. Ke-
nan, 139 N. C. 337, 51 S. E. 941.

20. Hicks V. Kenan, 139 N. C. 337, 51 S.

B. 941.

21. Schenkberg v. Treadwell, 94 N. T. S.

418.

Note: On strict theory this per curiam
opinion seems difBcult to support. By the
weight ot authority, when an unauthorized
agent makes a contract for a principal ac-
tually existing, the agent is not liable on
the contract. Lewis v. Nicholson, IS Q. B.

603; Noe v. Gregory, 7 Daly [N. T.] 283.

When the principal is fictitious, however,
the agent is often held liable on the con-
tract, on the ground that otherwise it would
be wholly inoperative. Kelner v. Baxter, L.

R. 2' C. P. 174. Yet in the real essence of

the situation, there is little difference be-
tween a principal who gives no authority
and one who does not exist. See Bartlett v.

Tucker, 104 Mass. 336. But here the instru-
ment is under seal; and however loosely a
simple contract may be treated, the law is

strict that only those named as parties to

a sealed instrument can sue or be sued upon
it. Henricus v. Bnglert, 137 N. T. 488.

There seems to be no urgent necessity for
relaxing the rule in the case at hand, as an
adequate remedy lies for deceit, or for breach
of an implied warranty of authority. Pol-
hill V. Walter, 3 B. & Ad. 114; Collen v.

Wright, 8 B. & B. 647.—19 Harv. L. R. 59.

22. Evidence held to s'upport a finding
that a party selling notes to another who
had no notice of his agency was supposed by
plaintiff to be acting in his individual ca-
pacity and was therefore personally liable
for misrepresentations. Harris v. Cain [Tex.
Civ. App.] 91 S. W. 866. The attorney of

the plaintiff in a replevin suit, "who "as prin-
cipal" executed the replevin bond filed, was
liable to indemnify the surety therein and
could not defend on the ground that he was
acting merely as attorney for his client,

when he executed the bond. Hayes v. Bron-
son [Conn.] 61 A. 549. See 15 Tale L. J. 194.

A contract signed by a person who adds
"general manager" after his name, and pur-
porting on its face to be made in behalf of

another party, is not the individual under-
taking of the signer. Raleigh & G. R. Co. v.

Pullman Co., 122 Ga. 700, 50 S. E. 1008. A
mere memorandum written by the manager
of an insurance company, on one of its letter
heads, addressed to plaintiff, that he was en-
titled to certain renewal premiums, held not
to constitute a personal agreement to pay
the commissions. Anderson v. English, 105
App. Div. 400, 94 N. T. S. 200. Such agree-
ment would be without consideration, unless
the manager received some benefit from the
insurance so placed with the agency. Id.
Although a party engaged in purchasing
stock for another may know that the latter
is turning the stock over to a company of
which he is general manager, as fast as he
gets it, that knOTvledge does not prevent
purchaser from looking to such general
manager as the responsible party, if the pur-
chaser had reason to believe that the gen-
eral manager was acting for himself and not
for the company. Martin v. Kennedy [Ky.]
90 S. W. 975.

23. The liability of an agent contracting
without authority in the name of another, is

divided into three classes: 1. Where the
agent makes fraudulent representations of
his authority, with intent to deceive. 2.

Where he has no authorify and knows it,

but nevertheless makes a contract as if hav-
ing such authority. 3. Where, not having
authority in fact to make a contract as
agent, yet does so under a bona fide belief
that he has authority. Wolff v. Wilson. 28
Pa. Super. Ct. 511. Where the evidence that
the agent had no authority to make a cer-
tain contract was undisputed, it was error
to refuse to charge that he was personally
liable if he made the contract without au-
thority. Id.

^

24. Where a husband without authority
employed a broker to procure a purchaser
for his wife's land, but gave no written au-
thority as required by Laws 1901, p. 312, c.

128, held that he was not liable as . there
could have been no recovery against the

Bloodgood V. Short, 98 N. T. S. 775.
Triplett v. Jackson [Iowa] 106 N. W.

wife.
25.

954.

26.
27.
28.

Code Proc.
W. 575,

Briere v. Searls [Wis.] 105 N. W. 817.
See 5 C. L. 89.

Under the express provisions of Civ.
§ 21. Goff v. Boland [Ky.] 92 S.
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ployment sued on was made by defendant as the agent of a corporation should allege

that defendant make known his agency at the time the contract was made or that

plaintiff had knowledge of the fact from some other source.^"

§ 4. MuUial rights, duties, and liabilities.^° A. In general; contract of
agency; diligence and good faith.^^—The agent must \ise reasonable care and dili-

gence in the business of his principal,'^ act in good faith/'' and keep his principal

informed as to facts regarding the subject of his agency,'* and is liable for damages
resulting from default in either respect.''^ While the agent must serve alone the

interest of his principal in the subject of his employment, the termination of the

relation ends that duty and leaves the agent free to serve himself or others, provided

he has done nothing during his agency to lay a foundation for profit to himself at

his principal's expense.'" An agent cannot make a profit for himself in the busi-

ness of his principal,''' without full knowledge and consent of his principal.'* But
the agency must be established." The agent's fraud, however, may be waived by the

principal.*" Business dealings between a principal and his agent will be keenly

scrutinized to prevent such relation being used as an instrument of extortion, specu-

lation, or other unfair advantage ;
*^ and where a transaction between them is rea-

sonably challenged, the onus is upon the agent to show that the bargain was just

and equitable.*^ Cases have arisen where, even after the relation has been tech-

nically severed, dealings shortly thereafter, or which may have grown out of the old

29. Paine v. Berg, 23 Pa. Super. Ct. 577.

30. See 5 C. L. 89.

31. See 5 C. L. 89. See, also, Clark & S.

Agency, 866-934, 962 et seq.
32. Kingsley v. "Wheeler [Minn,] 104 N.

W. 543. Tlie duty of an agent who nego-
tiates the sale of real estate is continuing
throughout the transaction and he is bound
to exert his skill for the benefit of his em-
ployer. Lease v. Christy, 28 Pa. Super. Ct.

507.
33. Morgan v. Aldrich [Mo. App.] 91 S.

W. 1024; Morrison v. Hunter [Neb.] 105 N.
W. 88; Kingsley v. Wheeler [Minn.] 104 N.
"W. 543. Where a professional land agent
acts as agent for both buyer and seller, the
utmost good faith is required. Cowan v.

Curran, 216 111. 598, 75 N. E. 322. All de-
partures from the exercise of good faith on
the part of an agent are esteemed fraud.
Lease v. Christy, 28 Pa. Super. Ct. 507.

Where the receiver of a natural gas com-
pany placed its well in charge of its super-
vising manager, the latter as president of a
competing company could not turn the well
over to himself as such president, without
notice, and then claim the benefit of an ad-
verse title for the latter company. McCul-
lough V. Ford Natural Gas Co. [Pa.] 62 A.
521. Where an agent who was employed to

sell bicycles at a weekly salary made an ar-
rangement for the appointment of a sub-
agent through whom he sold them .to him-
self at wholesale, and made the profit there-
on for himself, it was a breach of duty to his

principal. George N. Pierce Co. v. Beers
[Mass.] 76 N. E. 603. Where a selling
agent's contract required him to refer all in-

quiries from territory other than his own
promptly to ,his principal, efforts by such
agent to sell to a resident of other territory
were in violation of his contract. Garfield
V. Peerless Motor Car Co., 189 Mass. 395, 75

N. B. 695.
34. Kingsley v. Wheeler [Minn.] 104 N.

W. 543. It is the agent's duty to communi-
cate to his principal every fact affecting a
transaction intrusted to his care, which
comes to his knowledge in the course of its

performance, and, in an action between the
principal and the adverse party, the agent is

conclusively presumed to have performed
this duty, except in certain extreme cases.
Pringle v. Modern Woodmen of America
[Neb.] 107 N. W. 756.

35. Kingsley v. Wheeler [Minn.] 104 N.
W. 543.

36. Morgan v. Aldrich [Mo. App.] 91 S. W.
1024.

37. Kingsley v. Wheeler [Minn.] 104 N.
W. 543; Morgan v. Aldrich [Mo. App.] 91 S.

W. 1024; Porlaw v. Augusta Naval Stores
Co. [Ga.] 52 S. B. 8 98; Morrison v. Hunter
[Neb.] 105 N. W. 88; Albright v. Phoenix
Ins. Co. [Kan.] 84 P. 383.

38. Bartleson V. Vanderhoff [Minn.] 104
N. W. 820.

39. The .fact that the alleged agent was
to receive a commission is not conclusive of
the agency. Bartleson v. Vanderhoff [Minnr]
104 N. W. 820.

40. Where the principal knows of a re-
sale by the vendee at an advanced price and
suspects the agent of connivance therein,
but takes no steps to investigate while his
contract is still executory, but executes the
contract, he cannot recover damages for the
agent's fraud. Bartleson v. Vanderhoff
[Minn.] 104 N. W. 820.

4X. Evans v. Evans [Mo.] 93 S. W. 969.

42. Evans v. Evans [Mo.] 93 S. W. 969.
Contract for the support of a female person
84 years of age for the rest of her life in
consideration of the transfer of bank de-
posits of about $4,000, held not unfair un-
der the circumstances of the case and not
affected by the fact that the principal lived
only a few months afterward. Drefahl v.

Security Sav. Bank [Iowa] 107 N. W. 179.
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relation, come within the rule of keen scrutiny ;
"^ and where the agent claims that

the relation of principal and agent had ceased to exist before the making of the

contract, it is incumbent on him to establish that fact.** Under a contract granting

an exclusive right of sales in a specific territory, the agent is entitled to such terri-

tory exclusiye of his principal as well as of other agents.*^ An agent is never liable

to his principal for a mere mistake in the performance of a duty within the general

scope of his authority.*"

(§ 4) B. Accounting, settlement, and reimbursement^''—All profits and ben-

efits i>8sulting from acts of an agent, whether ia accordance with, or in violation of,

his authority, belong to the principal.** The contract of an agent for his principal

ia the contract of the principal ;
*^ and the possession of the agent is the possession

of the principal.^" While the general rule is that an agent who receives money for

his principal is estopped to deny the title and must rettirn or account for the mone^'

received,^"- yet when sued by his principal he can show that he has been divested

bj a title paramount to that of his principal, or that he has paid over the money
to one holding such a title.^^

(§4) C. Compensation and lien of agent.^^—The right to compensation and

ths amount thereof is usually determinable from the contract between the parties.***

43. Evans v. Evans [Mo.] 93 S. W. 969.

A tax deed taken by the heirs of such agent
Tests no title in him as against the princi-
pal. Siers v. Wiseman [W. Va.] 52 S. E. 460.

44. Circumstances held to show the dis-

continuance of relations of trust or confi-

dence before the execution of the contract.
Evans v. Evans [Mo.] 93 S. W. 969.

45. If the principal sells therein he vio-

lates the rights of his agent. Garfield v.

Peerless Motor Car Co. 189 Mass. 395, 75 N.
B. 695.

46. Briere v. Searls [Wis.] 105 N. W. 817.

47. See 5 C. L. 90. See, also, Clarfe & S.

Agenc7, S53, 935.
4S. The agent will be held to be a trustee

as to profits, advantages, rights or privi-
leges under any contract made within the
scojie of the agent's employment and the
agent will be compelled to transfer them
to the principal, upon repclyment to him of
any sums expended by the agent in the busi-
ness done. Forlaw v. Augusta Naval Stores
Co. [Ga.] 52 S. B. 898. An attorney who was
employed as an agent by a corporation to

sell its treasury stock and received money
for such stock sold, purporting to keep an
account of the business, had the burden of '

accounting for such moneys or presenting
a satisfactory excuse for not doing so (Gla-
diator Consol. Gold Mines & Milling Co. v.

Steele [Iowa] 106 N. W. 737), and such
agent, under an agreement for a mutual oc-
cupation of their adjoining offices, "was not
authorized to pay himself office rent out of
the company's funds in his hands (Id.).

Where the executor of a will was given a
power of attorney by the beneficiaries to in-
Test the sum in his hands belonging to the
estate, and he reported that he had invested
the sum in certain securities, paying them
money as interest collected on the securi-
ties, he was chargeable with the amount ef
the securities, although the beneficiaries had
recognized a third person as acting as an
attorney in fact for the executor after his
report to them. Hartman v. Schnugg, 99

N. T. S. 33.

49. See 5 C. L. 90. In Indiana, under the
statutes regulating the trial of claims
against decedent's estates. Burns' Ann. St.

1901, § 2479. One who claims a note, made
payable to himself and found among the ef-
fects of his deceased agent, has the burden
of proving its execution. Indiana Trust Co.
v. Byram [Ind. App.] 72 N. B. 670. Evidence
held sufficient to show that decedent held
the note as claimant's agent and claimant
was entitled to recover amount due thereon.
Id.

50. Chatfield v. Clark, 123 Ga. 867, 51 S.

B. 743.

51. Moss Mercantile Co. v. First Nat.
Bank [Or.] 82 P. 8. A subsequent agree-
ment with agents for the sale of land, su-
perseding a former agreement, held to have
prevented the charging by the agents as a
credit against its indebtedness, arising out
of a sale under the second agreement, of
any expenses or payments under the first.

Clyne v. Baston, Bldridge & Co. [Cal.] 83 P.
36.

52. Moss Mercantile Co. v. First Nat.
Bank [Or,] 82 P. 8.

53. See 5 C. L. 91. See, also, Clark & S.

Agency, 796.

54. An exclusive agent for a particular
territory held entitled under his contract to
commissions on a sale, made outside of his
territory, to a resident thereof temporarily
residing elsewhere. Garfield v. Peerless Mo-
tor Car Co., 189 Mass. 395, 75 N. B. 695. A
verbal promise made by the principal's dis-
trict agent to pay a commission on a sale to
a purchaser secured by a selling agent, in a
case not covered by the latter's contract, is

binding on the principal. Id. Where the
agent's contract stipulates that he is to re-
ceive no commission on the sale of machin-
ery taken back, he is not entitled to a com-
mission on machinery sold but not paid for,
and subsequently taken back by the princi-
pal, in a worn condition, on a forefiosure of
a mortgage to secure its price. Reeves &
Co. V. Watkins [Ky.] 89 S. W. 266.
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Whether in case of revocation by the principal the agent may recover future salary

or commissions that he might have earned depends on the rightfulness of the revo-

cation.^^ Compensation already earned on sales is not lost by revocation before the

price is collected.^" Performance by the agent is a condition precedent to the right

to compensation ;
^' and where the time is limited, the performance must be within

that time.^* Authority given real estate agents to find a purchaser at a certain net

price to the seller is understood to be an agreement to pay as commissions all sums
which the buyer is able and willing to give above the nominated price.°* Fraud or

55. Under a contract of employment as
life insurance manager for a certain district,
for at least one year, for a commission guar-
anteed to sKceed a certain sum per month,
but reserving the right to withdraw from
the territory, the agent was not entitled to
compensation for the rest of tlie year upon
the company's withdrawing before the end
of the year. National Life Ins. Co. v. An-
derson [Ky.] 92 S. "W. 976. The right to re-
newal cojiimi.'^pions by an insurance solicitor
held to ha,ve been terminated with the other
provisions of his contract, by his exercise of
the right to terminate the contract as pro-
vided therein. Scott v. Travelers' Ins. Co
[Md.] 63 A. 377.

Notice req^iirccli A contract stipulating
that the principal might terminate the
agency and put other agents in tlie specified
territory, depriving the agent of commis-
sions on sales made by such other agents, in

case the agent failed to canvass the terri-

tory or conduct the business satisfactorily,
did not give the principal a right to do so
without notice to the agent. Hilliker & Son
V. Allen [Iowa] 105 N. W. 120.

56. Where the contract of employment
was terminable at the pleasure of either
party and stipulated that claims for compen-
sation should cease upon termination of the
contract, the agent was entitled to commis-
sions on sales made during his service, al-
though the collections of payments were
made after his discharge. Singer Sewing
Mach. Co. V. 3rewer [Ark.lk 93 S. W. 755.

The custom that an agent lost his commis-
sion when a buyer removed out of his terri-

tory, and such account was transferred to

the agent of the territory into which he
moved, did not show that the parties in-

tended that the agent, upon his discharge,
should forfeit his commission on uncollected
sales. Id.

57. A broker's commission is generally
earned, v/hen he finds a purchaser ready,
able, and "willing to buy and "who acttially

offers to buy on the owner's terms. Indiana
Fruit Co. V. Sandlin [Ga.] 54 S. E. 65. If

he performs all the services required by the
contract yrith his employer, he is entitled to

the stipulated compensation, although the
sale may be finally consummated by the em-
ployer. Id.

Agen-t eiatifled to compensation: Agent
sent out to solicit orders and exploit a com-
pany's products, on a commission on all or-

ders received through his efforts, who secured
a promise from an intending purcliaser to

consider a proposition from tlie company
and notified the company, entitled to a com-

. mission on an order taken by the company
from such customer. Brodhead v. Pullman
Ventilator Co., 29* Pa. Super. Ct. 19. Where
commission is to be paid for finding a pur-

cliaser and after the latter's introduction to
the principal by the agent, negotiations are
carried on between the principal and pur-
chaser whicli finally result in a sale. Bow-
man v. Hartman, 6 Ohio C. C. (U. S.) 264.
A real estate agent employed to find a cus-
tomer at a net price, upon finding such cus-
tomer, whether the sale is consummated by
the owner or not. Arnold v. National Bank
of Waupaca [Wis.] 105 N. W. 828. Defend-
ant having lands to sell employed plaintiff
to find a purchaser for part of the lands,
agreeing to pay him $150 therefor. Plaintiff
found a purchaser, but the owner refused to
sell without selling the whole, whereupon
plaintiff, on an agreement by defendant to
make it right with him, induced the pur-
chaser to take the whole. Plaintiff entitled
to $150 for the first services and a reason-
able compensation for the second. Triplett
V. Jackson [Iowa] 106 N. W. 954. Where
the owner of land accepts an offer for land
actually made to his broker and consum-
mates a sale on the terms thereof, he rati-
fies the broker's act and the latter is enti-
tled to his commission, although the sale
was made through another broker. Levy v.

Wolf [Cal. App.] 84 P. 313. Question
whether a piano was sold through plaintiff's
securing a prospective purchaser was one
of fact for the jury and judgment for plaint-
iff affirmed. Jacobs v. Heppe, 29 Pa. Super.
Ct. 406.

Not entitled to compensation; An agent
engaged to procure a loan of not less than
$220,000, who failed to secure more than
$210,000, which was rejected by the princi-
pal, and who then abandoned the matter, not
entitled to commission, upon his principal's
afterward obtaining a loan of $200,000 from
the same party. Stone v. Plant, 96 N. T. S.

1030. An agent employed to sell land or find
a purcliaser therefor not entitled to a com-
mission, "where the principal merely gives an
option to the party procured. Keach v.

Bunn, 116 111. App. 397. A ~ showing by
plaintiff that he procured a purchaser will-
ing to take the property at defendant's price,
if plaintiff would furnish or procure the
fimds and that plaintiff had a promise of
loans for that purpose, not sufficient to re-
cover commissions for procuring a pur-
chaser. McCune v. Badger [Wis.] 105 N. W.
667.

58. Where an offer to a broker to sell a
ship on commission "was made on Sunday,
with the understanding that tlie offer would
expire the next day, t'unda.v was to be
counted and Tuesday could not be included.
Ropes V. John Rosenfeld's Sons, 146 Cal. 671,

79 P. 354.

50. Arnold v. National Bank of Waupaca.
[Wis.] 19S N. W. 828.
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bad faith on the part of the agent destroys his right to commissions. *'' It is, how-
ever, no defense in case of an agency executed that the contract of agency required

to be written was oral."^

Subagenis.—If an agent employs a subagent to do the whole or any part of

that which he is employed to do, without the knowledge or consent of his principal,

inasmuch as there is no privity between the principal and the subagent, the latter

will not be entitled to claim compensation from the principal."^

Lien.—An agent may have a common-law lien on the principal's property.^^

«0. Keach v. Bunn, 116 111. App. 397; Mor-
gan V. Aldrich [Mo. App.] 91 S. W. 1024;
Steele v. Crabtree [Iowa] 106 N. W. 753; Sid-
way V. American Mortgage Co., 119 lU. App.
502.

Compenisatioii forfeited: Where an agent
deliberately concealed the fact that he "was
acting with another party to secure a larger
price for the land sold and divide the differ-
ence between them. Fulton v. "Walters, 28
Pa. Super. Ct. 269. Where an agent for the
sale of real estate fails to exercise good
faith and to exert his skill for the benefit
of his employer throughout the entire trans-
action. Lease v. Christy, 28 Pa. Super. Ct.
507. Where an agent to sell becomes an
agent to buy, and receives pay in a trans-
action from another source than his princi-
pal. Fulton V. Walters, 28 Pa. Super. Ct.
269. Where an agent, after the repudiation
of his contract of sale of real estate, caused
a written agreement signed by the pur-
chaser and himself as agent to be placed on
record, to create a cloud on the title and
annoy his principal. Lease v. Christy, 28
Pa. Super. Ct. 507.
Compensation not forfeited: Where the

agent's contract was to sell particular goods
to a particular house, and not to sell defend-
ant's goods generally, he is entitled to his
commission for such sale, although in other
independent transactions the agent may
have been engaged in commercial hostility
to his principal. Gibson v. Bailey Co., 114
Mo. App. 350, 89 S. W. 597. Wliere a mem-
ber of an association furnished funds to a
corporation that was conducting experi-
ments for the association, and accepted the
corporation's stock for such funds, in the
absence of any showing of anything incon-
sistent "with good faith, the member was not
precluded from recovering his expenses in
looking after operations under the contract
with the corporation. Poole v. Poindexter
[Kan.] S3 P. 126. An insurance company
which continued to accept the services of
an agent, knowing that he rebated premi-
ums, could not forfeit his right to compen-
sation "for legitimate services rendered after
the illegal acts "were done. National Life
Ins. Co. V. Anderson [Ky.] 92 S. "W. 976.

Where a person acts as agent for both ven-
dor and vendee with their knowledge and
positive consent, or where their consent may
reasonably be inferred, he is not precluded
from receiving a commission from each.
Keach v. Bunn, 116 111. App. 397.

61. In New York, where a contract for
the sale of real estate has been fully exe-
cuted and the defendant has reaped the ben-
efit of it, the principal cannot defend against
an action for commissions under Pen. Code,
§ 640d (Laws 1901, p. 312, c. 128), making it

a misdemeanor in certain cases to sell real

estate without written authority. Smyth v.

Sichel, 97 N. Y. S. 1008. i

62. Principal held not liable for compen-
sation of a sub-agent employed by a real es-
tate agent authorized to lease premises
Southack v. Ireland, 109 App. Div. 45, 95 N.
T. S. 621. Unauthorized employment of sub-
agent and agreement to pay a commission
ratified by subsequent promise of defend-
ant. Nelson v. National Drill Mfg. Co. [S.

D.] 105 N. "W. 630.
63. NOTEl, E^ssential elements of agent's

lien: It is an essential element of an
agent's common-law lien, whether general
or special, that the agent, as sUch, should
lawfully have possession, actual or construc-
tive, of the property upon which the lien is

claimed. Taylor -v. Robinson, 2 Moore, 730;
Ex parte Foster, 2 Story, 131, Fed. Cas. No.
4960; Donald v. Hewitt, 33 Ala. 534, 73 Am.
Dec. 431; Sawyer v. Lorrilard, 48 Ala. 332;
Tucker v. Taylor, 53 Ind. 93; Nevan v. Roup,
8 Iowa, 207; Oakes v. Moore, 24 Me. 214, 41
Am. Dec. 379; Robinson v. Larrabee, 63 Me.
116; Collins v. Buck, 63 Me. 459; Rice v. Aus-
tin, 17 Mass. 197; McFarland v. Wheeler, 26

Wend. [N. Y.] 467; Heard v. Brewer, 4 Daly
[N; Y.] 136; Winter v. Coit, 7 N. Y. 288; Jen-
kins v. Eichelberger, 4 Watts [Pa.] 121, 28
Am. Dec. 691; Mclntyre v. Carver, 2 Watts
& S. [Pa.] 392, 37 Am. Dec. 519; Clemson v,

Davidson, 5 Bin. [Pa.] 392; Elliott v. Brad-
ley, 23 "V"t. 217. It is not necessary that it

should be in his actual possession, as con-
structive possession is sufficient, as 'where
it is in the custody of his agent or servant
(McCombie v. Davies, 7 East, 5; Bryans v.

Nix, 4 Mees & W. 775; Heard v. Brewer, 4

Daly [N. Y.] 136; Elliott v. Bradley, 23 Vt.
217), or where in some cases he has the docu-
ments or muniments of title in his posses-
sion (Rice v. Austin, 17 Mass. 197), or where
it is given into the possession of a third per-
son for a temporary or particular purpose
only (Dewing v. Hutton, 40 W. "Va. 521). It

is also essential that the property, upon
which the lien is claimed, should have come
into his possession in the course of his em-
ployment as agent in respect to that prop-
erty, and must remain in his possession in
that capacity. If he gets possession or holds
it in any other capacity than as agent, this
lien does not arise or continue. Scott v.

Jester, 13 Ark. 438; Thaclier v. Hannahs, 4

Rob. [N. Y.] 407; Mclntyre v. Carver, 2

Watts & S. [Pa.] 392, 37 Am. Dec. 519. So
the property must have been lawfully and
in good faith obtained from one who had
the right to give the possession. If he ob-
tained it unlawfully or by means of fraud
or misrepresentations, or if he obtained it

from one "who had no right to give the pos-
session, he would have no lien thereon.
Madden v. Kempster, 1 Camp. 12; Burn v.

Brown, 2 Starkie, 272; Randel v. Brown, 2

How. [U. S.] 406, 11 Law. Ed. 31S.—From
Clark & S. Agency, § 375.
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(§4) D. Remedies, pleading, procedure, and proof.
^^—Where the agent, su-

ing for commissions, declared on a general contract to sell defendant's goods, bnt
proved a contract for the sale of particular goods to a particular house, the variance
was not fatal; "^ but where a broker sued for a commission under a special contract

and all his evidence was directed to establishing such contract, on his failure to do
BO he could not recover on a second count for work and labor.'''' A receipt signed

by an agent will not prevent his recovery of commissions in the absence of evidence

that the sum sued for was due at the time when the receipt was dated ; " but fraud,

dishonesty, or unfaithfulness on the part of the agent is a defense to a claim for

compensation, although nbt pleaded as a counterclaim."' And the principal, by ac-

cepting the benefits of an illegal transaction, may be estopped to set up the illegality

as a defense to an action for commissions."^ To bind the principal in any way
for his agreed compensation, a subagent must show both the fact of his employer's

agency and his authority to employ a subagent.^"

Among the available remedies, as between principal and agent, illustrated in

the notes, is an action for money had and received,'^ and for breach of the contract

of agency.'^ The profits of an agent's transactions can be recovered by .the prin-

cipal,^'' unless action for such profits is barred by the statutes of limitations.^* The

64. See 5 C. Ii. 92. See, also, Claris; & S.

Agency, 858.
85. Gibson v. Bailey Co., 114 Mo. App. 350,

89 S. TV. 597.

66. Ropes V. .Tohn Rosenfeld's Sons, 145
Cal. 671, 79 P. 354.

67. Brodhead v. Pullman Ventilator Co.,

29 Pa. Super. Ct. 19.

65. Steele v. Crabtree [Iowa] 106 N. W.
753.

69. Where a contract for the sale of real
estate had been fully executed, and the de-
fendant had reaped the benefit of it and ac-

knowledged the plaintiff's agency in writ-
ing, he could not defend under Pen. Code,

§ 640d (Laws 1901, p. 312, c. 128) providing
that the sale of real estate in certain cases,

without written authority, shall be a misde-
meanor. Smyth V. Sichel, 97 N. T. S. 1008.

70. Held that neither was shown. Ar-
besfeld v. Tanenbaum, 96 N. T. S. 424.

71. Green v, Macy [Ind. App.] 76 N. B.

264. Complaint in an action by the princi-

pal against the agent for money collected

for stone sold and not accounted for, held
not to state an action for conversion of

goods delivered to the agent. Id.

72. Kingsley v. Wheeler [Minn.] 104 N.

W. 643. Where an agent employed on a sal-

ary to sell bicycles made an arrangement for

the appointment of a subagent, whereby he
sold wheels to himself at wholesale, making
a profit unknown to his principal, he was
held liable in damages. George N". Pierce

Co. V. Beers [Mass.] 76 N. B. 603. Where the
principal discharged the agent as soon as

his transactions became known to him, he
could not be held to have waived the wrong-
ful sales by keeping the agent in his em-
ploy. Id. The fact that the wheels so ob-

tained were sold outside of working hours
made no difference in the agent's liability

to the principal. Id. The measure of dam-
ages was the difference between the price

received for each wheel and the market
price. Id. An agreement by defendants to

act as agents for plaintiff's patterns and "to

endeavor at all times to conserve the best
interests of the agency," did not imply an
agreement not to sell any other patterns.
Butterick Pub. Co. v. Boynton [Mass.] 77 N.
E. 705. Where there was no stipulation that
such an agency should be sole and exclusive,
an injunction would not lie to prevent the
agents from selling other patterns; hut
"Where there was any violation of a contract
the principal could terminate it and recover
damages sustained. Id. In an action by
the principal against the agent for breach of
a written contract in making a sale, evi-
dence held sufficient to sustain a verdict
that the attempted sale was not made under
tlie contract, but was negotiated before the
contract was executed. Pneumatic Weigher
Co. v. Burnquist [Iowa] 105 N. W. 326.

Where a broker agreed to sell certain stocks
within a certain time, and that plaintiff
should receive a stipulated price therefor
less fees, and failed to perform the agree-
ment, plaintiff could not recover the agreed
sum for the stocks but only damages for
breach of contract. Gause v. Common"wealth
Trust Co., 100 App. Div. 427, 91 N. Y. S. 847.

Where an insurance company allowed its

agent to rebate premiums contrary to Ky.
St. 1903, § 656, making it a criminal offense,
it could not recover from such agent the
sums he ought to have collected from the
insured. National Life Ins. Co. v. Ander-
son [Ky.] 92 S. W. 976. An, officer or agent
of a corporation may not defend against his
liability by a plea that the corporate exist-
ence is impaired. Spreyne v. Garfield Lodge
No. 1, 117 III. App. 253.

73. Albright v. Phoenix Ins. Co. [Kan.]
84 P. 383. Where the agents concealed the
fact that they had contracted to sell the land
of their principal at an advanced price and
sold it to a man of straw and then through
him sold it to the real vendee, they were
responsible to the principal for the profits.

Kingsley v. Wheeler [Minn.] 104 N. W. 543.

Where an agent aocepte'd employment from
persons witli whom his principals had con-
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fact that one who gives an agent money to loan reposes a special trust and confidence

in him does not create euch a direct and continiung tmst as to exempt the case

from the running of the statute of limitations/" The measure of damages in an

action to recover unlawful profits received hy the agent is the full amount of com-

missions received, notwithstanding he may have paid others for assistance in the

unlawful transactions.'* An action for the purchase price of goods sold by an agent

should be brought in the principal's name."

Evidence.''^—In an action against an agent for money collected, it is presumed,

in the absence of evidence, that the agent in canceling a debtor's obligation did so

for the face of the claim.'* In actions arising out of the relations of principal and

agent, the admissibility,^" materiality,*^ competency,*^ and effect *=* of testimony, de-

pend upon the usual rules of evidence.

Agistment; Agreed Case, see latest topical index.

AGRICUIyTURB.

§ 1. Regnlntlon (04>.
|

§ 3. Agricultmral Societies (»8).

§ 3. Cropitiug- Contracts, Products, ami I

Crop Liens (95). I

§ 1. Regulation.^*—At common law a landowner owes no active dutj^ to his

neighbors with respect to noxious plants accidentally or naturally growing upon his

land except to refrain from actively conveying the seeds thereof to their premises.*^

tract relations for the sale of proprety and
so secured a commission, it Tvas not neces-
sary for the principals, in an action to re-
cover such profits, to show a continuation of
their employment up to the date of the sale.

Morgan v. Aldrich [Mo. App.] 91 S. W. 1024.

74. Where the principal sued to recover
profits and for a conveyance of certain re-
served interests in land fraudulently con-
veyed by the agent to a third party, the ac-
tion for profits was ban _ 1 by the five-year
limitation, but the action for reconveyance
woull not be barred, under Rev. St. 1S99,
§ 4262, until 10 years from the filing of the
deed for record. Hudson v. Gaboon [Mo.]
91 S. W. 72. Nor was the principal barred
of his action for reconveyance on account of
laches, by a delay of nearly 10 years, where
defendant was not injured by the delay. Id.

75. Wlhere the agent negligently loaned
money to an insolvent, the principal could
not recover it from the agent, after the
statute of limitations had run. Hitchcock
v. Gosper, 164 Ind. 633, 73 N. E. 264.

76. Morgan v. Aldrich [Mo. App.] 91 S.

W. 1024.
77. Where by mistake such action was

brought in ttie agent's name, a technical ex-
ception to the verdict will be overruled on
condition that a proper amendment be made
in the court below. Fay v. Walsh [Mass.l
77 N. E. 44.

78. See 5 C. L. 94.

79. Lexington Bank v. Phenix Ins. Co.
[Neb.] 104 N. W. 1146.

SO. In an action for commissions a letter
purporting to be written to plaintiff by de-
fendant is admissible on proof that it was
signed by defendant's sales manager. Gar-
field V. Peerless Motor Car Co., 189 Mass. 395,

75 N. E. 695. Evidence of a trade usage
that an exclusive agent is entitled to his
commission on all sales in his territory by

whomsoever made, in an action for commis-
sions on a sale by the principal to a resident
of the territory temporarily residing else-
where, was held not to be objectionable as
varying the terms of the contract, but ad-
missible to cover a case not provided for.
Id.

81. Where, in an action by an agent to
recover his commissions, defendant endeav-
ors to show that another agent had secured
the order before plaintiff, evidence that such
other agent had been paid for securing the
order was immaterial. Brodhead v. Pull-
man Ventilator Go., 29 Pa. Super. Gt. 19.

83. Evidence of efforts of an agent to
carry through a sale of land is competent in
a suit for recovery of a commission on the
sale, yet the refusal of the court to hear
such evidence does not constitute reversible
error where the only duty of the agent un-
der his contract was to produce a purchaser.
Bowman v. Hartman, 6 Ohio C. C. [N. S.] 264.

83. The agent's admission that plaintiff's
bill of particulars showed the correct
amount of stone shipped, was not necessarily
an admission that it showed the correct
amounts for which the sales were made.
Green v. Macy [Ind. App.] 76 N. E. 264.
While? upon a showing of the sale of stone
and the receipt of the money therefor, It

would be presumed that the agent received
the market value therefor, j'et where the
evidence sho"wed neither the market value
nor the quantity sold, it was insufficient to
sustain a verdict. Id.

84. See 5 C. L. 94.

85. Rule applies equally to railroad com-
panies; San Antonio, etc., R. Co. v. Burns
[Tex. Giv. App.] 89 S. W. 21. Although
Johnson grass seed is carried upon a man's
land by means of water flowing through
railroad culvert, yet if the flow was no
greater than it would have been naturally
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Statutes in manj'- states, howeTer, provide for the suppression of noxious weeds and
grasses and for the recovery of penalties and damages for permitting them to ma-
ture/*

By statute in some states no recovery can be had for fertilizer sold unless the

sacks containing it are tagged according to law.'^

§ 2. Cropping contracts, products, and crop liens.^^—The relation existing be-

tween the parties *° and the rights of each depend upon the terms of the contract.*'

the railroad company incurs no liability at
common law. Id. Failure to show negli-
gence on part of railroad in permitting
Johnson gTa,ss to mature and go to seed will
prevent plaintiff from recovering common-
law damages and restricts him to recovery
of the statutory penalty only. Laws 27th
Leg., p. 283, c. 117. Gulf, etc., R. Co. v.

Stokes [Tex. Civ. App.] 91 S. "W. 32S.

86. Under Act April 18, 1901 (Acts 27th
Leg. p. 283, c. 117) prohibiting railroad com-
panies from permitting Johnson grass or
Russian thistle to go to seed on their rights
of way and providing that contiguous land-
owners may recover resulting damages and
a penalty in case they do so, such owners
may recover the penalty though they have
not yet suffered any damage. San Antonio
& A. P. R. Co. V. Burns [Tex. Civ. App.] 89

S. W. 21. Damages already suffered may be
recovered without proof of negligence. Id.

Since the act further provides that no land-
o"wner may recover if he permits any such
grass or thistle to mature or go to seed on
his OTvn land, an owner cannot recover
where he permits grass communicated to his

land from company's right of way to ma-
ture. Id. Decision in accordance "with

judgment of supreme court on certified ques-
tions (Id. [Tex.] 13 Tex. Ct. Rep. 250, 87 S.

W. 1144). So much of the act as provides
for the recovery of damages is void because
subject of damages is not expressed in the
caption of the bill. Gulf, etc., R. Co. v.

Stokes [Tex. Civ. App.] 91 S. "W". 328. Dam-
ages were not intended to be a part of the
penalty. Id.

S7. For sale made Feb. 12, 1902. Zipperer
V. Doyle [Ga.] 53 S. E. 505. Charge of court
excluding from consideration of the jury
any evidence tending to show that sacks
were not property tagged is reversible error.

Id.

88. See 5 C. L. 95.

89. An agreement whereby one party fur-
nishes land, orchard, machinery, etc., and
the other party performs the labor of rais-

ing the crop of fruit and covenants to de-
liver to the owner a portion of the crop, is

not a lease but a cropping contract, even
though called a lease. Adams v. Thornton
[Cal. App.] 82 P. 216. Contract held to cre-

ate relation of landlord and cropper between
the parties. Lewis v. Owens [Ga.] 52 S. E.

333.

IVOTB. Relation created : In any case
where the owner of land agrees with an-
other, either as occupant or mere cultivator,

to pay the latter as compensation for work-
ing the land the value of a certain portion
of the crops or a certain share thereof, the
occurant or cultivator does not become a
tenant of the landowner, and the agreement
between them is not to be construed as a
lease, but a mere cropping contract. In

such cji'e the agreement between the partie.'s

does not create the relation, nor the rights

and liabilities of landlord and tenant, bu*
simply those of landowner and cropper.
Richards v. Wardwell, 82 Me. 343, 19 A.
863; State v. Jewell, 34 N. J. Law, 259; Bra-
dish V. Schenck, 8 Johns. [N. T.] 151; Cas-
well V. Distnich, 15 Wend. [N. T.] 379; Wil-
bur V. Sisson, 53 Barb. [N. Y.] 258; Taylor
V. Bradley, 4 Abb. App. Deo. 363, 39 N. Y. 129,
100 Am. Dec. 415; Booher v. Stewart, 75 Hun,
214, 27 N. Y. S. 114; Denton v. Strickland, 3
Jones [N. C] 61; Medlin v. Steele, 75 N. C.

154; Maverick v. Lewis, 3 McCord [S. C] 211;
"Warner v. Hoisington, 42 Vt. 94; Lowe T.

Miller, 3 Grat. [Va.] 205, 46 Am, Dec. ISS;
Lanyon v. Woodward, 55 Wis. 652, 13 N. W.
863. Thus, one who raises a crop u'-^ the
land of another under a contl-act ' "I&e

such crop for a particular part of -- .3 .a

mere cropper, and not a tenant; and has a
lien upon the crop for whatever is due hiiB.

Burgle V. Davis, 34 Ark. 179. A contract
with the owner of a farm to cultivate it for
a certain period for a certain share of the
crop as compensation is not a lease, and does
not create the relation of landlord and ten-
ant, although the cultivator occupies the
farm buildings while thus employed. Suck
contract is a mere cropping agreement
(Gray v. Reynolds, 67 N. J. Law, 169, 50 A.
670), and to the same effect is Ferris v. Hog-
Ian, 121 Ala. 240, 25 So. 834. An agreement
between a landowner and another that the
latter shall plant and raise a crop on part
of the former's land, of which the cultivator
shall be entitled to one-third, not stipulat-
ing as to the duration of the contract, n«r
the relations of the parties to one another,
constitutes the person tilling such land a
mere cropper, "with a naked right to enter
and perform the labor necessary under the
provisions of the contract. Moser v. Lower,
48 Mo. App. 85. If one agrees to attend to
so much of another's land as he can culti-
vate with one horse during a year, and pay
as "rent" t-wo bales of cotton out of the
first picking and no part of the crop to be-
long to him until the "rent" is paid, he is

a mere cropper and not a tenant, as such
contract is too indefinite to constitute a
lease, or create the relation of landlord anJE
tenant between the parties. Haywood t.
Rogers, 73 N. C. 322. An agreement by
which the owner of land agrees to furnish
teams, utensils and supplies to make a crop
on his land,, the crop to be his, but in con-
sideration of the labor of tlie other partjf
the latter is to have "what remains after de-
ducting one-half of the crop for the use of
the land, advances, etc., does not create a
lease nor the relation of landlord and ten-
ant, but is a mere cropping contract. Hani-
mock V. Creekmore, 4S Ark. 264, 3 S. AV. ISO;
Bryant v. Pugh, 86 Ga. 525, 12 S. E. 927.—
From note to Kelly v. Rummerfield [Wis.^
98 Am. St. Rep, 951-956.

90. Under a contract between the owner
of a farm and another whereby the latter
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Under a cropping contract the landowner and the cropper are tenants in common
of the crop prior to a division/^ and hence the cropper may, before that time, mort-

gage his interest, subject, however, to all the rights of the landlord as fixed by the

terms of the tenancy, or contract.''^ Each has an equal right with the others to the

possession of the whole, and neither can maintain an action against the other to

recover possesssion."' By statute in some states where the rent reserved in a lease

is a share of the crops, the landlord and tenant are also tenants in common,"* and

hence in such a case a purchaser of the real estate from the landlord during the

term of the lease, in the absence of an agreement to the contrary, is not entitled to

the portion of the crop belonging to him which has been severed from the realty

prior to the time the vendee acquires title.'^

Liens.^^—Statutes in many states give general or special liens to croppers,"'

farm laborers,"' threshers,"" and persons furnishing funds to aid in the raising of a

crop.^

Such liens are purely statutory, and the statutory provisions relative to their

foreclosure must be substantially complied with.^ The lien must be claimed within

the time prescribed.^ Where a thresher lien when filed relates back to the time of

doing the work, one purchasing the grain within the time given for filing is not

an innocent purchaser even though no lien has actually been filed.* The lien notice

or statement must contain everj'thing required by the statute to be stated therein

and nothing more.° A notice or statement for a cropper's or laborer's lien must

describe the property to be charged with reasonable certainty.* In the case of

was to receive one-half of the proceeds for
his labor and each was to furnish "one-half
of the stock, teams" and so forth, the word
stock did not mean work stock, but meant
sheep, hogs, and cattle as weli. Green v.

Hart, 27 Ky. L. R. 970, 87 S. W. 315.

91. Adams v. Thornton [Cal. App.] 82 P.

215; Denison v. Sawyer [Minn.] 104 N. W.
305.

Denison v. SaWyer [Minn.] 104 N. W.

Adams v. Thornton [Cal. App.] 82 P.

!^2.

305.

93.

215.

94. Under Code, § 1073.^ Wendt v. Stew-
art [Neb.] 10 N. W. 550.

95. Wendt v. Stewart [Neb.] 105 N. W.
560. Landlord becomes owner of share of
crops as soon as they are so far advanced
that they may be said to be property, and
hence he had a right to harvest and hold
any portion of such share as were in proper
condition for harvesting. Id. Rule not af-
fected by provision in lease requiring ten-
ant to harvest portion belonging to land-
lord. Id.

96. See 5 C. L. 96.

97. Lewis V. Owens [Ga.] 52 S. E. 333.
One raising cotton under contract of hire
whereby he furnishes labor and the other
party the land and a team to cultivate it,

the crop to be divided between them, has a
lien thereon for the value of his portion un-
der Code 1896, § 2712. Amos v. Garvin [Ala.]
39 So. 990. .Such lien is superior to a mort-
g.age by the landowner of all crops grown
by or for him. Id. Evidence held insuffi-
cient to show contract whereby cropper
bound himself to sell the cotton to the mort-
gag-ee so as to preclude him from enforcing
his lien. Id. The cropper has a special lien
upon the crop at the completion of the con-
tract of labor. Lewis v. Owens [Ga.] 52 S.
E. 333.

98. Under Sess. Laws 1899, c. 3, p. 153,

§ 1, anyone performing labor or rendering
services in the production of a crop may
have a lien on the entire crop produced.
Beckstead v. Griffith [Idaho] S3 P. 764.

Takes precedence over all other liens of
whatsoever character. Id. A farm laborer
who is hired to cultivate a growing crop
and who performs in person the services re-
quired of him, may assert not only a special
lien on the product of his labor [Civ. Code
1S95, § 2793] (Faircloth v. Webb [Ga.] 53 S.

E. 592), but also a general lien upon all

other property belonging to his employer
[Civ. Code 1895, § 2792] (Id.).

99. Mitchell v. Monarch Elevator Co. [N.
D.] 107 N. W. 1085. Under Rev. Civ. Code
1899, § 4823, a thresher is entitled to a lien
on ail grain threshed for threshing any par-
ticular kind of grain, when done under the
same contract and such lien is enforceable
between the parties. Id.

1. Virginia Carolina Chemical Co. v. Mc-
Nair, 139 N. C. 326, 51 S. E. 949.

2. Lien on crops for labor and services.
Beckstead v. Griffith [Idaho] 83 P. 764.

3. Claim for farm laborer's lien may be
made at any time within one year. Civ.
Code 1895, § 2816. Faircloth v. Webb [Ga.]
53 S. E. 592.

4. Rev. Civ. Code 1899, c. 83, gives
threshers an enforceable lien thereon upon
filing a statement tlierefor within 30 days
from the threshing and such lien exists from
commencement of threshing, and hence one
purchasing within that time is not an in-
nocent purchaser. Mitchell v. Monarch Ele-
vator Co. [N. D.] 107 N. W. 1085.

5. Statement for thresher's lien. Mitchell
V. Monarch Elevator Co. [N. D.] 107 N. W.
1085.

6. A description in the lien that it is in-
tended to cover the entire crop of hay pro-
duced for the year is not void for unoer-
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thresher's liens it is generally required to show the amount of grain threshecl/ and

to describe the land on which it was grown.* In the absence of statute, a defective

notice cannot be amended.* One seeking to establish a lien must show performance

of the contract declared on ^° unless legally excused/^ and a demand for payment
when due.^' Pajnuents made from the proceeds, of the sale of property suhjeet to

a lien, must be applied to the lien debt, even though the creditor has no knowledge

as to how the funds were acquired.^^

The complaiiit in a suit to foreclose must allege all facts necessary to entitle

plaintifE to a lien under the statute.^*

An execution issued upon an affidavit to aiforce both a general and a special

laborer's Hen is not void merely because it cannot be immediately enforced by levy

upon the growing crops, but it is to be construed as authorizing a levy as soon as

one can legally be made.^" So, too, the levy is not a nullity because it shows upon

its face an unlawful attempt to make an immediate seizure ' of immature crops,

which would render the levy thereon void, where it also shows a levy on other prop-

erty subject to the laborer's general lien;^" As in other cases the probata must cor-

respond witii the allegata.^'

The issuance of a warrant of seizure by a magistrate will not exonerate the

holder of a lien on crops from liability for the resulting damages where he knows

at the time that the debt has actually been paid.^'

A lien bond executed to secure future advances to aid in the cultivation of a

crop for the current year is assignable and all the rights existing or thereafter ac-

tainty. Beckstead v. Griffith [Idaho] 83 P.

764. A lien notice stating that plaintiff

"claims a lien upon a certain -crop of wheat
being a.hout 450 acres in quantity being
about 850 number of sacks of wheat" for

services is insufficient to constitute a good
notice under the statute. 2 Ballinger's Ann.
Codes & St. § 5936. Dexter v. Olsen [Wash.]
82 P. 286.

7. A statement for a thresher's lien under
Rev. Civ. Code 1899, c. 83, need not state the
number of bushels of each kind of grain
threshed, where It shows the aggregate
number of bushels and deflnitely states the
amount of the lien. Mitchell v. Monarch
Elevator Co. [N. D,] 107 N. W. 1085.

8. Description held sufficient. Mitchell v.

Monajch Elevator Co. IN. D.] 107 N. W. 1085.

9. Liens for services upon farm products
are controUed by 2 BalLingers' Ann. Codes &
St. §§ 5957 to 5959, inclusive, and by the pro-
visions of the law as to loggers' liens so

far as applicable, and as said provisions
stood at the time of the enactment of said
sections 5957-5959, and as ^§ 5944 and 5945

were not at that time a part of the statute as
to loggers' liens, they are not controlling as
to liens upon farm products. Dexter

,
v.

Olsen [Wash.] 82 P. 286, 2 Ballinger's Ann.
Codes & St., § 5S04, giving the right to

amend mechanics' liens does not apply to a
lien for services upon farm pnoducts. Id.

10. Laborer's lien. Faircloth v. Webb
[Ga.] 53 S. B. 592. Cannot successfully rely

on proof of an awa.rd by arbitrators fixing

amount due him when contract was aban-
doned. Id.

11. Where evidence showed that cropper
was prevented from completing her contract

by levy of a valid process against her land-
lord, it was error to dismiss her actions to

foreclose a laborer's lien on ground that she
had not completed her contract when she

7 Ourr. Law— 7,

foreclosed her lien. Lewis T, Owens [Ga.]
52 S. E. 333.

12. One seeking to enforce laborer's lien
must show demand for wages. Faircloth v.

Webb [Ga.] 53 S. E. 592.

13. BarHeld v. J. £.. Coker & Co. [S. C]
53 S. E. 170.

14. A complaint alleging that plaintiff

performed labor in the production of seven
stacks of hay, describing it, is not subject
to a general demurrer that the complaint
does not state facts sufficient to constitute
a cause of action, even though the lien in-

cludes other hay raised on the same prem-
ises and harvested and stacked by others
under a different contract. Beckstead v.

Griffith [Idaho] 83 P. 764. A complaint al-

leging the amount due, that the services
rendered were reasonably worth such a sum,
and that by settlement it was agreed that
this sum was due, and that fhe same has
not been paid, is sufficient in an action on a
laborer's crop lien. Id.

15. Faircloth v. Webb [Ga.] 53 S. E. E92.
Since claim may be made at any time within
one year after the laborer is entitled to pay-
ment (Civ. Code 18'95, § 2816), execution is-

sued on Aug. 31, upon affidavit to enforce
both general and special liens is not open
to attack because it commands a levy and
sale of any of the employer's goods and
chattels "and especially of the crops" upon
which the special lien is claimed, which are
at the time immature and hence not sub-
ject to lawful seizure. Id.

16. Faircloth v. Webb [Ga.] 53 S. E. 592.

17. One levying upon crop under a labor-
er's lien, cannot assert his lien upon proof
of a cropper's contract. Faircloth v. Wetob
[Ga.] 53 S. E. 592.

18. Barfleld v. J. L. Coker & Co. [S. C]
S3 S. E. 170.
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croing under it are carried with it, without specification, if such was the intention

of the parties.^"

§ 3. Agricultural societies.-"—The rights and privileges of agricultural socie-

ties depend upon the terms of their charter."^ As in the case of other corporations

their charters may be revoked for a misuse of the powers intrusted to them.^^ Stat-

utes in some states provide for county aid to such socAeties.^'

An agricultural society holding a fair, for admission to which a' fee is charged,

is bound to use reasonable care to keep all parts of its grounds to which patrons are

admitted, free from dangers to them.^* Where a state agricultural society is a de-

partment of the state government, it and its officers and board of managers are ex-

empt from liability for torts.-^ The constitutionality of the law organizing such a

society is not open to attack in a private action for damages.^^

AiDEE BY Vkkdict, ETC.; AiD OF EXECUTION; Alibi, See latest topical Index.

ALIENS.

8 1. IVlio are Aliens (»8).

§ 2. Disabilities and Privileges (98).

§ 3. Immigration, Exclusion, and Expul-
sion (101). Admission and Exclusion of Im-
migrants (101). Registration and Certificate

(102). Forgery of Certificates (103). De-
portation and Procedure Incident Thereto
(103). New Trial and Appeal (103).

<§ 4. IVataralizatlon (103).

§ 1. Who are aliens}''—A minor dwelling in this country with his mother and

naturalized stepfather is not an alien.^*

§ 2. Disabilities and privileges.''^—The common law disabilities of aliens ""

have been largely mitigated by statutes.^^

19. Assignment held to carry with it ac-
counts for advances actually made though
they were not mentioned. Virginia-Caro-
lina Chemical Co. v. McNair, 139 N. C. 326,

51 S. E. 949.

20. See 5 C. L. 96. For matters relating
to agricultural colleges, see Colleges and
Academies, 5 C. L. 593.

21. Laws 1905, p. 648, c. 232, creating a
corporation under the name of the New Eng-
land Breeders' Club and authorizing it to
hold races, etc., does not empower it to pro-
mote or permit betting or pool selling on its

grounds. In re Opinion of the Justices [N.
H.] 63 A. 505.

22. Where a corporation is formed to en-
courage agriculture, stock raising, racing,
holding exhibitions, book-making, and so
forth, and it engages only in racing and
gambling, its franchise will be forfeited.
State V. Delmar Jockey Club [Mo.] 92 S. W.
185. The court will not take judicial notice
of the fact that a racing association is pay-
ing annually a certain sum for the purpose
of making an agricultural exhibit at the
state fair when no such exhibit is made.
Gulf, etc., R. Co. V. Stokes [Tex. Civ. App.]
91 S. W. 328.

23. Under Art. 1, c. 2, § 12, Comp. St. 1903,
providing that the county board may pro-
vide for payment of warrants, issued in fa-
vor of agricultural societies, out of the gen-
eral fund and that such amounts must be
included in the annual estimate, such esti-
mate may be made after the paying of the
warrant, and it is not necessary to show on
appeal to the district court from an order of
the county board allowing such aid that the
annual estimates preceding the payment, in-
eluded it, nor that there were funds in the
treasury or taxes levied against which a

warrant could be drawn. Sheldon v. Gage
County Soc. of Agriculture [Neb.] 106 N. W.
474. Where as a condition precedent, the
s.tatute requires that such a society shall
collect from its member by fee or voluntary
subscription not less than $50 each year, and
that the amount thus paid shall be certified
by the president to the county clerk, a cer-
tificate which showed that for a certain year
the amount exceeded 550 without stating ex-
act amount and for subsequent years the ex-
act amount was given, was a sufficient com-
pliance with the statute. Id.

24. piggins v. Franklin County Agricul-
tural Soc. [Me.] 62 A. 708. One crossing the
racing track of such a society, is not under
the same obligation to be watchful as in
crossing a public street, as it was the so-
ciety's duty to exercise due and reasonable
care to keep the track clear and free from
danger to its patrons, at all such time as
they are invited or permitted to cross it, and
while they are thus crossing, and the mere
fact that he was not watching is not con-
tributory negligence on his. part. Id. The
duty of the society in such cases extends not
only to its own servants, but it must prevent
injury to patrons even from unauthorized
drivers on the track. Id.

25. Not liable for damages for false im-
prisonment. Berman v. Cosgrove [Minn.]
104 N. W. 534, Laws 1903, p. 178, c. 126, X 27,
makes state agricultural society a part of
the state government. Id. Subject matter
is sufficiently expressed in title and act does
not pertain to more than one subject. Id.

2«. Berman v. Cosgrove [Minn.] 104 N.
W. 534.

27. See 5 C. L. 96.
28. United States v. Rodgers, 144 F. 711.
29,30. See 5 C. L. 97.
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An action between two nonresident aliens upon a foreign cause of action is en-

tertained by our courts as a matter of comity and not as a matter of right/^ and
the same applies to auxiliary proceedings brought in aid of the main action; ''-

hence a foreign creditor will not be aided by the courts to seize and carry away prop-

erty upon which a citizen creditor also has a lien although subsequently acquired,"'

especially where the foreign creditor is suing nominally on his own behalf but in

fact on behalf of an alien trustee in involuntary bankruptcy, who could not himself

obtain any title to a citizen debtor's property,^^ and in an action on a creditor's bill,

proof of amount of indebtedness having been received, preference should be given

to the citizen's claim.'*" In Wisconsin a nonresident alien is not disqualified or pro-

hibited from acting as executor but his nonresidence furnishes a groimd for the

exercise of the court's discretion in his appointment or removal. ^^

The location of a mining claim by an alien is not void but only voidable, ''^ is

free from attack by any one except the government ^^ or one claiming in right of the

government,*" and may be cured by his grant to a citizen.*^ A nonresident aMen,

a subject of Great Britain, may, in New York, "transmit" property to his heirs by

descent,*'' and the right to "devise" land includes the right to give it in trust.**

And since an alien, who is a British citizen, is qualified in New York to hold land

for his own use,** he may hold it in trust for another,*'^ and the alienage of the bene-

ficiary is immaterial.*" In New York prior to 1893, a nonresident alien might take,

but could not hold, inherited real property except by filing a declaration of inten-

tion to become a citizen,*'' and on the death of a nonresident alien heir, who had

failed to file his declaration, such property escheated to the state ipso facto, no judi-

cial determination being necessary.*' In Kansas no distinction was made between

31. See post this section. Power to con-
vey lands, see Tiffany, Real Prop, 115S.

Alienage as affecting relation of agency,
see Clark & S. Agency, 54.

32. A tort-feasor having iled from Ger-
many to Wisconsin and there deposited
funds, his German creditor sues him and re-
covers judgment, hut in the meantime a citi-

zen also sues and recovers judgment, the
debtor prior thereto having returned to Ger-
many. Disconto Gesellschaft v. Terllnden
[Wis.] 106 N. W. 821. The treaties of 1799
and 1828 between the Kingdom of Prussia
and the United States have no application
to such a case. Id.

33. Garnistiment. Disconto Gesellschaft
V. Terlinden [Wis.] 106 N. W. 821.

34. Citizen commenced action and gar-
nisheed bank deposit of an alien after an
alien creditor had garnisheed the same and
obtained judgment in his main action. Dis-
conto Gesellschaft v. Terlinden [Wis.] 106
N. W. 821.

35. Foreign creditor under agreement to

turn over to such trustee all funds obtained.
Disconto Gesellschaft v. Terlinden [Wis.]
106 N. W. 821.

36. Disconto Gesellschaft v. Terlinden
[Wis.] 106 N. W. 821.

37. Comp. Laws 1897, §§ 9310, 9317.

Breen v. Kehoe [Mich] 12 Det. Leg. N. 620,

105 N. W. 28.

38,39. Stewart v. Gold & Copper Co., 29
Utah, 443, 82 P. 475.

40. Matlock v. Stone [Ark.] 91 S. W. -653.

Application by grantor of locators to have
cloud removed from title raised by adverse
claims of subsequent locators and applicants
for a patent, the latter setting up alienage
of plaintiff's grantors. Id.

41. Stewart v. Gold & Copper Co., 29
Utah, 443, 82 P. 475.

43. Under Real Property Law, §§5, 5a, 7,

granting rights to foreigners to "take, ac-
quire, hold, and convey" reciprocal to those
granted by his country to citizens of the
United States. Haley v. Sheridan, 107 App.
Div. 17, 94 N. Y. S. 864, rvg. 46 Misc. 506,
95 N. T. S. 42.

43. Hayden v. Sugden, 48 Misc. 108, 96 N.
T. S. 681.

44. Under Real Property Law, § 5a,

granting same rights to foreigners in re-
gard to real estate as their county grants
citizens of the United States, the British Par-
liament (St. 33 Vict., p. 166, c. 14, § 2) hav-
ing granted aliens the same rights to take,
hold, and dispose of property as subjects.
Hayden v. Sugden, 48 Misc. 108, 96 N. Y. S.

681.
45,46. Hayden v. Sugden, 48 Misc. 108, 96

N. Y. S. 681.

47. McCormack v. Coddington [N. Y.] 77
N. B. 979. Laws 1893, c. 207, p. 365, relating
to the ability of nonresident aliens to take,
hold, convey, and devise land, is not retro-
active. Id., rvg. 109 App. Div. 741, 96 N. Y.
S. 571. Had it been retroactive it would
have been unconstitutional because passed
by less than two thirds vote and disposing
of public property passed by escheat. Id.

48. McCormack v. Coddington [N. Y.] 77
N. B. 979, rvg. 109 App. Div. 741, 96 N. Y. S.

571. In such case he had no title to inher-
ited' land, which his heirs can take, though
citizens of the United States. Id. A non-
resident alien heir could not inherit land In
1888 from a nonresident alien heir who had
inherited the premises in 1876 from a nat-
uralized citizen and had never filed his dec-
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aliens and -eitisieias with referaice to the purchase, enjojmeskt, or descent of property

vlp to ISSS,*" aad a title vested prior thereto was not affected by subsequent l^is-

lation,^" nor did the constitutional amendment of that year providing for regiiilatioa

by law of the rights of aliens in real property change the law of descent and dis-

tribution.*"^ As governing questioms of inheritability, it is a presumption of faxjt

and not of law ^^ that one was dooiiciled where he died especially if he was an aliea

and that w-as his original domicile,'^ but wih&n the fact of doBiicile has been.resolved

by the omission of a Sading thereon in a special verdict these presumptions m>

longer obtain.^*

While aiieiBB are not qualified for jury service/^ yet a verdict is sot imvalid

because an alien served on the Jurj'^, no objection having feeen seasonably raised.*"

laration. Stewart v. Russell tN. Y] 77 N. E.

SS3. Ijaws 1877, c. Ill, p. L17, titat alienage
shall not b« a grouna for questioning or im-
peaching an acquired title, applies only t-o

cases in wMcli title has teen actually ac-
quirefl. McCormaclc v. Coddington [N. T.]

77 N. E. 979.

m. Comst. Bill -of Rights, | 17. Sparks v.

Friedrich [Kan.] t2 P. 46?. Deceased died
in 1873, ummarried, and tralh parents aead,
one having been a citizen and the other an
alien; held that the alien heirs of the latter

dnh-erit equally with the heirs of tie citdzem

parent. Id. Provision of treaty between
United States and Hanseatic Republic of
Bramen, negotiated in 1827, to th-e effieet that
three years shall be granted aliens to dis-

pose of real estate which laws prevent them
from inheriting, inapplicable, there being no
disability. Id.

50. Title vested in aliens in 1873 not af-

fected by constitutional amendment of 1S88
permitting regulation of rights of aliens t-o

hold and inherit real property, and laws
passed thereafter. Sparks v. Friedrich
IKan] 82 P. 463.

51. State V. Bills [Kan.] 8S P. 1045. Res-
ident citizen half-sisters of a resident citi-

zen who died Intestate, leaving neither
widow nor children, and whose parents diedi

before him, nonresident aliens, inherit im-
i

mediately and directly the lands of the de-
j

ceased in this state. Id.

53, 53. Donaldson v. State [Ind.] 78 N. B.

182.
IVOTE. Presnnjpttoiis of tact as to dtonl-

cUe of alien: (1) A man Is presnmed to be
domiciled where he is found unless he is

shown to be there for some temporary pur-
poses. (2) A stronger presumption exists
that a man is domiciled where lie dies. (S')

On the return of an alien to his domlclte of
origin his original domicile instantly re-
verts. (4) In doubtful cases the original
domicile is considered the true one." Citing
Dicey on Conflict of Laws [Am. Ed.] pp. 132,

133; The Bernon, 1 C. Roh; Adm. 102, 184;
Kennedy v. Ryall, 67 N. T. 379, 386; Ryall v.

Kennedy, 4 N. T. Super. Ct. 347, 361;
March v. Hutchinson, 2 IBosanqtilt & Puller,
23, note; Rogers v. The Amado, Newb. 40G,

Fed. Cas. No. 12,005; Butler v. Farnsworth,
4 Wash. C. C. 1-01, Fed. Cas. No. 2,240; Fibers
V. United Ins. Co., 16 Johns. [N. T.] 128, 133;
Bradstreet v. Bradstreet, IS D. C. <7 Mackey)
229; Clough v. Kyne, 40 111. App. 234, 23^6;

Bnnis v. Smith, 14 How. [U. S.] 4'00, 423, 14
Law Ed. 472; Anderson v. Watt, 1S« U. S.

694, 706, 34 Law. Fd. 1078; United States v.

Chong Sam, 47 F. 878, 886; Greenfleld v.

Camden, 74 Me. 56, 64; Llsconrb t. N. J. R.

Co., 6 Dans. [N. T^] 75, 77; Horn-e v. Home,
31 N. C. 99, 1-OS; Kellar v. BaiTd, 5 Heisk.
[Tenn.] 39, 46; Venable v. Paulding, 19 Minn.
48-8, 495 '(Gil. 422); Mowry v. Latham, 17 E.
I. 480, 481, 23 A. 13; Guleir v. O'Daniel, 1 Bin.
[Pa.] 349, 351, note, 1 Am. Leading Cases
(Hare & Wallace) 733, 7^4, 753; Hasklns v.

Matthews, 8 Deg. M. & G. 13, 26, 35 Eng. L.
& Eq. 532, 540; Haldane V. Bckford, L. R. 8
Eq. 631, «41; Johnst-on v. Beattie, 10 Clark
& F. 42, 138; Wharton on Conflict of Laws
[2d Ed.] § 55a; [3d Ed.] § 55 1-2 and eases
cited; Atty. General v, 'SVdnans, 85 Law T.
(N. S.) 508, 65 J. P. 819; Anderson v. Watt,
138 U. S. «94, 706, 34 ILaw. Ed. U)78; Tracy v.
Tracy, 62 N. J. Eq. 807, 48 A. 533^ Bairston v.
Hairston, 27 Miss. 704, 61 Am. Dec. 530;
Hlndman's Appeal, 8S Pa. 4««, 468; Amder-
son V. Laneville, 9 Moore P. C. 325, 53-4;

President, etc. v. Drummond, 33 Beav. 449,
452, 33 Law J. Ch. (N. S.) 501, 503; King v.

U. S., 27 Ct. CI. 52'9, SS3; Reed's Appeal, 71
Pa, 378-; In re Bruce, 3 Tyr. 475, 486, 2 C. J.

4S'6; King v. ¥"oiwell, L. R. 3 Ch. Dlv. SIS,
521; Capdevielle v. Capdevielle, 21 Ijaw T.
(N. S.) 660, 18 Wkly. Rep. 107; White v.

Brown, 1 Wall. Jr. .217, 2«S, Fed. Cas. No.
17,538; Charles Green's Son v. Salas, 31 F.
106, 112; U. S. v. Chong Sam, 47 F. 878, 886;
First Nat. Bank v. iBalc-om, 35 Conn. 351, 357;
In re Wrigley, 8 W«md. TN. T.] 134, 140;
Sheldon v. Forsman, 17 Lane. L, Rev. 85, 87,
14 York Leg. Reg. 102; Marks v. Marks, 75
P. 321, 329; La Vlrginie, 5 C. Rob. Adm. 98,
99; The Ann Green, 1 Oall. 274, 28^, Fed.
Cas. No. 414; Catlin v. Gladding, 4 Hasan,
S08, Fer. Cas. No. 2,520; Prentiss v. TBarton,
1 Brock. 389, Fed. Cas. No. 11.384; Hallet v.

Bassett, 100 Mass. 167, 170; Lord v. Calvin,
4 Drew, 366, 422; The Venue, 8 Cranch ;[!U.

S.] 253, 280, 3 Law. Ed. 653; In -re Walker, 1
Low. 237, 238, Fed. Cas. No. 17,'e«l; Burnham
V. Rangeley, 1 Woodb. & M. 7, Fed. Cas. Mo.
2,176; State v. Hallet, 8 Ala. 159, 161; Miller's
Estate, 3 Rawle TPa.] 312, 319, 24 Am. Dec.
345; Udny v.Udny, 2 Ac. App. 1,677, l,-683;

Munroe V. Munroe, 7 Clark & V. 842, 87<;
Colville V. Lander, Dictionary of Decisions,
p. 14,9«4; The Indian Chief, 3 C. Rob. Adm.
17,; Goods of West, 6 Jur. (N. S.) 831:; price
V. Price, 156 Pa. .617, 27 A. 291.—From Don-
aldson V. State [In-d.] 78 N. E. 182.

54. An alien decedent had been for years
domiciled in the United States but after re-
turning to his native land shortly died
there. Donaldson v. State [Ind.J 78 N. E.
182.

«5. See Jury, 6 C. L. 320.

S«. Schwantes v. State £Wls.3 166 N. W.
237.
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JUL 1 { )m

§ 3;. Immigraiian, e<eciitsion, and expulsion.'^'' Aimisswin and' exelvision of

immigmntsJ'^—V.'BieT tlie law requiring every alien immigrant t& pay a bead tax ^^

Imt exemptittg smeli as are merely in transit thrangh the United States and proyiding

that the commissioner ggfiteral of immigration may establish proper rules and regn-

lationis, best eale'alated ta enfaree the law and prevent fraud/" a regulation requir-

ing carriers' of tiansieut immigrants to deposit the head tax until proof of the

alien's departure from IlBtited States territory is furnished to- the appropriate immi-

gration officer, is proper. ^^ An alien having acquired a bona fide residence ** may
leave this country and re-enter it with the same freedom aa a citizen/* and in con-

tracting to return and labor is not within the Alien Contract Labor law."*

Under the Chinese Exclusion Acts the question whether minor sons,, claiming

the right of entry because their fathers are residents, should be admitted, is a ques-

tion for the immigration ofEcers,^^ and their decision refusing admission to alien

immigrants is final, unless reversed an appeal.'^" The decision of the board of in-

57. See 5 C. L. 98.

58. See B C. Lt 99.

5». Act Marcb 3d, 19QS, e. 1012, § 1, 32

Stat. laiS. Stratton v. Oreanic Steamsliip
Co. [C. C. A.] ItO. F. 829.

80. Aet March 3, 1903, e. 1012, | 22.

Stratton v. Qe«anio SteamSMp Ca [G. C. A]
140 F. 823..

61. Not an alteration or amendment of

tfee provision e'Xem:pting transient immi-
grants from the laead tax. Stratton v.

Qeeanic Steamship Co. [G. C. A.] 140 P. 829.

Requiring proof that alien Immigrant "has
passed by direct and coatin-uoius journey
through the United States," is not an un-
reasonable provision. Id. "Where under such
regulation, the steamship company failed to

show that the immd-grants had even left the

City of San Pranclseo,- the collector might
retain the head tax deposited. Id.

$2. Living in the Uniteii States four

years, taking out first papers and engaging
in business, held evidence of bona fides. In

re Buschbaum, 141 F. 221.

63. Although Itavlng costraeted trachoma
on a visit to his native land. In re Busch-
baum, 141 F. 221.

@4» Returning under a contract of labor.

United States v. Aultman Co., 143 P. 922. A
Qei-man immigrant coming to the United
States when young, beeomjng domiciled here

and remaining continuously so for twelve
years, although never being naturalized,

then going for two weeks Into Canada and
thence returning under a contract for labor,

ostensibly to break a strike. Id. Cannot
be excluded under Act March 3,. 1903 (32

Stat. 1214, c. 1012, §,§ 4, 5). Id.

eS. Ex parte Wong Sang, 143 F. 147.

66. Where two Chinese minors, seek ad-

mission on the ground that their fathers are

res-id^nts and the decision of tlie immigrant
officer is adverse to them, no abuse of dis-

cretion being shown, and the appeal from his

decision ' having been abandoned, it is final

and conclusive, not to be interfered with
even by the proof of the relationship. Ex
parte Wong Sang, 143 F. 147.

HTOTBI. Conclusiveness of decisfott aS.-

VBEBe io a claim of citizenship: The adminis-
tration by congress ,of matters within its ex-

clusive control is not, under the Constitu-

tion necessarily cognizable by the courts.

Murray v. Hoboken Co., 18 How. EN. S.] 272,

2S4, 15 -Law. Bd.' 372. If Congress vests this

function In administrative officers, their
jurisdiction is linalted only by the authority
c&nferred and, within this jurisdiction, they
naay be made the final judges of the facts on
which their decisions are based.. Burfenning
V. Chicago, etc., R. Co., 163 U. S. 321, 41
Law. Bd. 17&; Gardner v. Banestell, 180 U. S>

362, 45 Law. Bd. 574; Public Clearing House
Co. V. Coyne, 194 U. S. 498., 48 Law. Bd. 1092;
Baitea, Guild & Co. v. Payne, 194 H. S. 10-6,

48 Law. Ed. 894; Buttfield v. Stranahan,
192 U. S, 470, -48 Law. Ed, 525; Bensan v.

McMahon, 127 U. S. 457, 32 Law. Bd'. 234.
The admission or expulsion of aliens is such
a matter and comes wholly within the ean-
trol of congress. And, therefore, the finding
of facts on which the decision of their ad-
missibility is based may be put exclusively
in the hands of the administrative officers.

Bklu V. U. S., 142 U. S. 651, 35 Law. Bd. 1146;
United States v. Williams, 194 U. S. 279, 48
Law. Bd. 979; Fong Yue Ting v. U. S. 149
U. S. 698, 37 Law. Kd. 905; Pok Tung Ta. v.

U. S., 185 V. a 29-6, 46 Law. Ed. 917; Lem
Moon Sing v. U. S., 158 U. S. 538, 39 Law.
Ed. 1082. Where citizenship is. not claim.6d,
the secretary's decision is final in all cases.
See authorities cited and In re Lee Gee Ling,
85 F. 635. Except where favorable to the
right of entry. In re EI Sing, 39 C. C. A.
451; In re LI Foon, 80 F. 881. And the
constitutionality of the power of the Secre-
tary of Commerce to decide in cases where
the applicant is admittedly an alien, seems
to be settled. Bkiu v. U. S., 142 U. S. 6.51,

669, 35 Law. Ed. 1146. Congress may pre-
scribe rules of evidence. United States v.
Williams, 83 F. 997; Pomg- Tue Ting v. U.
S., 149 U. S. 6.98, 37 Law. Ed. 905. It has
also been held that an applicant elaimilng
citizenship cannot resort t© the Federal
courts before he has prosecuted an appeal to
the secretary. United States v. Sing Tuck,
194 U. S. 161, 48 Law. Bd. 917. But it is well
established that where the facts in Question
go to the jjurisdiction of the offijcersi the find-

ing of (acts may be reviewed' by the courts
irrespeetive of legislative sanction. Morton
V. Nebraska, 21 Wall. EN. S.l 6.60, 22 Law.
Ed. 639; Gonzales v. Wtllijtms, 192 U. S. 1,

48 Law. Ed. 317; In re Fassett, 142 U. S. 479,

35 Law. Bd. 1086; School sf Magnetic HeaX-
iKg V. MoAnnulty, 187 U. S. 9'4, Ht Law. E*.
g^O. It Is clear that the eerastltrttional guar-
anties relating to the trial of criminals h&vo
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quiiy unanimously in favor of admitting an alien is final as to the courts only/^

and a second hearing may be ordered by the Secretary of Commerce and Labor at

any time within three years, as a result of which they may be deported."^ Carriers

of immigrants are not insurers of their safe-keeping in case of detention or ejec-

tion, and if any escape without their fault or negligence, they cannot be held liable

therefor."' The Chinese exclusion laws'"" were not abrogated by the' expiration

of our treaty with China in 1904,''^ but were continued in operation by force of spe-

cial legislations.'*

Registration and certificated—A duplicate certificate need not be an exact

copy of the original as to signature.'*

no application, as the inquiry is not a crim-
inal proceeding (Fong Tue Ting v. U. S., 149
U. S. 698, 37 Law. Ed. 905), but the constitu-
tional provisions against unreasonable sei-

zures may apply (United States v. Wong
Quong "Wong, 94 P. 832). It is a serious
question whetlier congress has not invested
executive officials with power properly be-
longing to the judiciary and contravening
the requirment of due process of law. It

may be that the power to exclude or expel
persons admittedly aliens is political in its

nature, and the official's decision in regard
to such persons Is due process of law. Jap-
anese Immigrant Case, 189 U. S. 86, 47 Law.
Ed. 721. But if the applicant be in fact a
citizen of the United States, he cannot be
excluded as a punishment for crime. See In
re Sing Tuck, 126 P. 386, 388; Lee Sing Par
v. U. S., 94 P. 834, 836. It would seem, there-
fore, that the determination of his constitu-
tional right of citizenship is a judicial and
not an executive function. The statute mak-
ing the decision of facts by the administra-
tive officers final refers by its words to

aliens. 28 U. S. St. at L. 390. In Gonzales
V. Williams, 192 U. S. 1, 48 Law. Ed. 317,

the court determined that, a citizen of Porto
Rico not being an alien within the meaning
of the act of 1891, the commissioner of im-
migration consequently had no jurisdiction

to detain and deport her by deciding a mere
question of law to the contrary. Gonzales
V. Williams, 192 U. S. 1, 48 Law. Ed. 317.

In the notable case of United States v. Ju
Toy, 198 U. S. 253, 49 Law, Ed. 1040, 5 C.

L. 99, n. 71, the decision of the Secretary of
Commerce and Labor affirming the denial by
immigration officers of the right of a per-
son of Chinese descent to enter the United
States was held conclusive on the 5'ederal
courts under the act of August 18, 1894. It

was held squarely that the decision of the
Commissioner of Immigration, affirmed by
the Secretary of Commerce and Labor, that
the petitioner was an alien, could not be re-

viewed by the courts on habeas corpus though
the petitioner alleged citizenship by birth,

and had exhausted his administrative rem-
edy. This case, analogous to two earlier de-
cisions must be considered good law. United
States V. Wonar Kim Ark, 169 U. S. 649, 42

Law. Ed. 890: Chin Bak Kan v. U. S., 186 U S.

193 46 Law. Ed. 1121. But see dissenting
opinion by Mr. Justice Brewer and also
United States v. Gee Mun Sang, 93 P. 365;
United States v. Sing Tuck, 194 U. S. 161, 48

Law. Ed. 917,' does not decide the question in-

dicated bs the title of this annotation. To
support fhd Ju-Toy case on the ground of Ju-
risdiction and take it out of the rule of the
Gonzales decision; the statute would have to

be construed in connection with the Exclu-

sion Acts, as giving jurisdiction to the admin-
istrative officers over any person of Chinese
race, whether an American citizen or not,
coming into the United States. This would
seem to be a radical departure from the de-
cision (United States v. Wong Kim Ark, 169
U. S. 649, 42 Law. Ed. 890) which held that
a person of Chinese race, born in the United
States was a citizen under the Pourteenth
Amendment, and that the Chinese Exclusion
Acts did not apply to him. A tendency to
limit that, it is true, was shown by the su-
preme court (United States v. Sing Tuck,
19? U. S. 161, 48 Law. Ed. 917) where the
writ was denied on the ground that even a
citizen" must first exhaust his administrative
remedy. The decision In the Ju Toy case
would thus seem, by extending the Jurisdic-
tion of the administrative officers to all per-
sons of Chinese race, to have subjected a
certain class of citizens to the control of the
administrative officers on the presumption
that no person of Chinese race is a citizen,
and to have put this class of citizens in
Jeopardy of being kept out of their country
by the summary proceedings of the adminis-
trative authorities. It is suggested that this
case goes farther towards emphasizing the
development of the administrative arm of
the government than any other decision that
has appeared In recent years. See, also,
notes in 15 Tale L. J. 97; 19 Harvard L. R.
60; 5 Columbia L. R. 537.

67. Act March 3, 1903, c. 1012, §§ 24. 25.

Pearson v. Williams, 202 U. S. 281, 50 Law.
Ed. .

68. Act March 3, 1903, c. 1012, | 21. Pear-
son V. "Williams, 202 U. S.. 281, 50 Law. Ed.

69. Japanese immigrants before examina-
tion, removed from ship board, to Quarantine
Island and put in custody of inspection offi-

cers, and escaped. Hackfeld & Co. v. United
States [C. C. A.] 141 P. 9. Under penal stat-
utes making it the duty of owners, masters,
and agents of ships bringing alien immi-
grants to the United States to prevent their
landing at any other time or place than des-
ignated by the proper officers or at all if re-
jected. Act March 3, 1891, c. 551, 8§ 1, 10.

Id.

70. Act Sept. 13, 1888, c. 1015 (26 Stat.
477, 479).

71. Treaty with China of Dec. 8, 18t4,

excluding Chinese for 10 years. Hong Wing
V. U. S. [C. C. A.] 142 P. 128.

72. Act Apr. 29, 1102, c 641 (32 Stat. 176)
as amended by Act Apr. 27, 1904, c. 1630. 5 6

(33 Stat. 428).

73. See 5 C. L. 99.

74. Porging the name of a subsequent
collector on duplicates when anotho- "iid
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Forgery of certificates.—^^Counts charging forgery of duplicate certificates may
be properly joined with counts charging their utterance.''^ In order to charge the-

offense of forgery and uttering Chinese duplicate certificates, it is not necessary

to charge that there had been in fact an original certificate issued to the person

named in the fraudulent duplicate, nor to allege that such original had been proven
to be lostJ" It is sufficient to say that the actual delivery was to persons unknowir

• to the grand Jury coupled with the averment that it purported to have been issued

to a certain Chinese person named therein.'" A charge accusing defendant witli

knowingly issuing "false and fraudulent" certificates of residence, though not di-

rectly alleging forgery, is sufiicient to admit proof that the signature to such certifi-

cate was forged.'' In such a prosecution, it is proper to show frequent conferences

between the accused and other implicated Chinamen.^' Other forged and fraudulent

certificates in the handwriting of the accused are admissible, even though not men-
tioned in the indictment, as showing intent ;

'^ and it is competent to show that the

accused forged letters asserting the genuineness of the certificates and contrary to

orders, failed to send the book of originals on demand to the inspector.'^

Deportation atid procedure incident thereto.^"—A Chinaman who is a merchant

under the Chinese exclusion acts, before, during, and for a long time after, the time

in which Chinese laborers were required to register in order to be entitled to remain

in the United States, is not liable to deportation on ceasing to remain a merchant

and becoming a laborer.*'

New trial and appeal.^*—A commissioner exercises special authority in Chinese

cases and after a heariag regularly had and decision in favor of the Chinaman, no

fraud or abuse on part of commissioner being shown, no right of rearraignment

exists in the Federal courts.'" Where the record shows that proceedings for the

exclusion of an alien were had against an American citizen merely returning from

a visit to a foreign country, and that the question of citizenship was not passed upon

by the commissioner of immigration, nor by the Secretary of Commerce and Labor,

nor certified to the latter, no issue of finality of action on the part of the commis-

sioner arises.'^

§ 4. Naturalization."—Acts organizing territories, or admitting territories"

to statehood, do not admit aliens to citizenship of themselves,*' nor can a state, by

extending to him whatsoever rights and privileges within its own borders, make an

alien a citizen of the United States.'* Although an alien for a long time exercised

the rights of citizenship as to voting and holding ofiiee, citizenship will not be in-

ferred where no declaration of intentions was ever filed by the alien himself or his

stepfather while he was a minor."" An order admitting an alien to citizenship is a

judgment of the same dignity as any other judgment of a court having jurisdic-

tion,'* hence an order made three years later vacating the original order cannot be

sustained as a proceeding by motion,"^ nor as a suit in equity, no complaint having

ever been filed,**' nor could a T\Titten consent from the lien to the annulling order,

signed the originals, nevertheless within Act
May 5, 1892, c. 60 (27 Stat. 25). Dlllard v.

U. S. [C. C. A.] 141 F. 303.

rs, 7«, 77, 78, 79, 80, 81. Dlllard V. U. S. [C.

C. A.] 141 F. 303.

82. See 5 C. D. 100.

83. United States v. Seld Bow, 139 F. 56.

84. See 5 C. L. 100'.

85. United States v. Tueng Chu Keng, 140

P. 7«8.
86. United States v. Rodgers, 144 F. 711.

87. See 6 C. L. 101.

88. Mayer's Case, 38 Ct. CI. 553. But see
note Nntnrnltzatlon by accession of territory,
5 C. L, 587.

89,00. Mayer's Case, 38 Ct. 01. 553.
91. In re Tinn [Cal.] 84 P. 152.
92. Code Civ. Proc. § 473, authorizing a

motion to set aside a judgment wltliin 6
months after its rendition. In re Tinn [Cal.]
84 P. 152.

93. Under Code Civ. Proc. § 405, requir-
ing a complaint in civil actions. In re Tinn
tCal.] 84 P. 152.
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admitting fraud in the original transaetion, be construed either as a complaint in a

suit in equity "* or as conferring authority on the court to make the vacating order

after the lapse of the statutory period.'^ Conceding that a judgment of a court

admitting an alien to citizenship is essential/* such judgment may be an oral order

commanding that a certificate of naturalisation be issued to an alien and recorded

by the clerk in the minutes of the coiirt/'^ and a rebuttable presumption arises in

favor of a court with a judge, clerk and seal, that it is a court of record with com-

mon law jurisdiction, authorized to admit aliens to citizenship within the meaning
of the United States statutes.^* A state cannot intervene to set aside a judgment
of one of its courts admitting an alien to citizenship although procured by fraud. '''

A nunc pro tunc order of naturaliaation cannot be entered after the term of original

application has expired, and there is nothing in the record to show that such an

order ever was made or pending.^

The forging of a certificate of naturalization or the uttering, selling,' or dispos-

ing of a false or forged certiEcate of naturalization, is a crime no matter by whom
or when committed.^

AlilllOXY.

§ 1. Xatnre and Fnrpose of the AIIo-w-
ance (104>.

§ 2. Jurisdiction and Poorer to Airard
(105).
g 3. Stase or Condition of tlie Di-rOTce

Froceedines (105).
§ 4. Reasons for and Against (106). Per-

manent Alio^n-anees (106-),

§ 5. Amount, CliaTacter, and Dnration
(107). Division of Property (188). Support
of ChiW (108).

g 6. Procedure and Practice fies>.
porary AlloTranee (108). Permanent AwatA
(110).
g 7. Ili-e Decree; Its Enforcement niul

Diseliarge (110). Vacating ar Modlfyijig;
Discharge (ilO). Attachment of the Person
CI12). Execution (113). Subjection of Prop-
erty (113).

g 8. Suits for Annulment and Actions for
Separate diaintenanee (114).

§ 1. Nature and purpose of the allowance.^—Alimony is that provision which

the law malces for the support of the wife out of the estate of the husband after sep-

aratiem, in lieu of his common-law obligation to support her as wife if they should

have continued living together,* or in enforcement of the duty to support. Being

so founded, if cannot in most jurisdictions be recovered after the death of the hus-

band.^ Alimony proper does not include an order to pay for the support of chil-

dren."

94. In re Tinn CCal.] 84 P. 152.

95. Code Civ. Proc. § 473. In re Tinn
ECal.] 84 P. 152.

9«. State V. Webber [Mann.] 105 N. W.
490.
97. State V. Webb-er [Minn.] 105 N. W.

490. AiHdavits examined and heM to estab-
lish conclusively that relator's father was
the person shown to have been naturalized.

Id.

98. Applied to common pleas court of

Meigs County, Ohio. State v. "Webber
[Minn.] 105 N. W. 490.

99. Peterson v. State [Tex. Civ. App.] 13

Tex. Ct. Rep. 674, 89 S. "W. 81.

1. Original order alleged to have been
made in 1863, in 1897 a nunc pro tunc order
asked for on oral evidence oaly, the record
failing to show any trace of the original or-

der. Gagnon's Case, 38 Ct. CI. 10.

2. Rev. St. § 5424. United States v.

Eaisch, 144 F. 486.

3. See 5 C. L. Iffl.

4. MuiT V. Mulr [Ky.J 92 S. W. 314.

5. Wilson V. Hinman, 182 N. T. 408, 75

N. E. 236-. A former holding that a mort-
gage to secure alimony may be enforced
after the death of the husband has been re-
versed In New Tork. Wilson v, Hinman, 182
N. X 40«, 75 N. B. 236» rvg. 99 App. Div. 41,

90 N. T. S. 746.
Note: This accords with the better reason

and follows the line of reasoning shown in 5

C. L. 102, n. 18. It had been the settled rule
in New York that when there was some pro-
vision in the decree to perpetuate the pay-
ments, it could be enforced after the hus-
band's death. See Wilson v. Hinman, 99
App. Div. 41, 90 N. T. Supp. 746; Burr v.

Burr, 10 Paige [N .T.] 20; Id., 7 Hill [N. T.]
207; Galusha v. Galusha, 43 Hun [N. T.] 181;
Johns V. Johns, 60 N. T. S. 865; Id., 166 N.
T. 613, 59 N. E. 1124. It is the rule in some
states that when there is a plain intent for
the alimony to continue after their joint
lives evidenced in the decree it will be en-
forced. Lennahan v. CTKeefe, 107 in. 6-20;

O'Hagan v. O'Hagan, 4 Iowa, 509; Miller v.
Miller, 64 Me. 489. Contra. Martin v. Mar-
tin, 33 W. Va. 695, II S. E. 12. If an agree-
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I 3. Jurisdiction cmd power to award}—Jurisdiictioii relative to divorce and

alimony is given by statute, and every power exercised by the court with referen'ee

thereto must find its source in the statute.* Jurisdiction of divorce proceedings

"

carries with it power to award alimony but though the jurisdiction is dependent on

divorce proceedings, diseontimiance thereof does not deprive the court of power to

enforce orders already made.^* In New Jersey jurisdiction for limited divorce and

alimony may be obtained against a nonresident by constructive service,^^ and the

decree for alimony enforced by sequestration of property within the jurisdiction,^"

but in Illinois it is otherwise held.^* In Delaware the superior court and the court

of general sessions have concurrent jurisdiction relative to the maintenance of chil-

dren." In divorce proceedings the court has jurisdiction to adjust, the property

rights of the parties ^^ regardless of antenuptial agreements to the contrary,^" and

where a voluntary division has been made by deed the court may, though refusing

a divorce, confirm the division thus made.^' Asking relief on the merits waives

qnestions as to jurisdiction of the person though the appearance is special.^*

I 3. Stage or condition of the divorce proceeding}^—The fact that a plaintiff

moves to discontinue his action for divorce does not deprive the court of jurisdic-

ment for alimony to continue after the hus-
band's death is. incororated into the decree,

it will be binding. Stratton v. Stratton, 77

Me. 373, 52 Am. Rep. 779; Storey v. Storey,

125 111. &08, 18 it. E. 329, 8 Am-. St. Rep. 417,

1 L. R. A. 320. It would seem that since

alimony is in lieu of marital maintenance-
it should continue only during the joint

lives of the parties, or until the remarriage
of t&e wife, and this is the rule in nearly

all the states in the absence of an agreement
or a plain intent to the contrary in the de-

cree. Knapp T. Knapp, 134 Mass. 353; Brown
V. Brown, 38 Ark. 324.—From 4 Mich. L. R.

235.
«. IHfferent remedies apply to tt. Rush

V. Flood, 105 111. App. 182.

7. See 5 C. L. 103.

8. Cizek V. Cizek [Neb.] 107 N. W. 1015.

9. See Divorce, 5 C. L. 1026.

10. Schulz V. Schulz [Wis.] 10i7 N. W. 392

11. Distinguishing actions for absolute

divorce. Divorce act 1874, § 19 (2 Gen. St.

p. 1269) P. L. 1902, p. 507, § 19. McGuinness
V. MeGuimness [N. J. Eq.] 62 A. 937.

12. McGuinness v. McGuinness [N. J. Eq-I
62: A. 937.

IS. While a court may grant a divorce on
service in another state it cannot on such
service allow alimony or counsel fees or

grant complainant an interest in real estate

in an other staite, defendant having no prop-

erty within the state and not appearing In

the s,mt. Proctor v. Proctor, 215 111. 275. 74

N. E. 145.

14. Where the superior court In granting

a divorce awarded the custody of a child to

the plaintiff wife hut made no provision for

Its maintenance the court of general ses-

sions had jurisdiction to compel the father

to support the child under c. 230, IS Laws
Del. (Rev: Code 1852, amended In 1893, p.

971). State v. Redmile [Del.] 83 A. 575.

15. The court having jurisdiction of the

parties its authority to grant a divorce car-

ries with It the power to adjnist the- prop-

erty rights of the parties with respect to

personalty within its jurisdiction. Court

could aHow plalntitt the household furniture

in her possession at the time of the decree.
Hays v. Hays [Neb.] 106 N. W. 773. Under
Comp.. Laws, § 8640, authorizing a division
of certain classes of property in a divorce
suit, the court has power to determine what
property belongs to the husband and to di-

vide the same between the parties. Carna-
han V. Carnahan [Mich.] 12 Det. Leg,. N.
1023, 107 N. W. 73. Complainant could not
contend that a decree requiring her to pay
over to her husband a portion of a trust
fund was void because the court could not
enforce a trust in a divorce proceeding
where she joined in the trial of both ques-
tions and neither party, appealed. Id.

Where an absolute divorce ia granted the
wife for the adultery of the husband the
court may make her a just allowance out of
bis personalty under | 4807, Gen. St. 1894,'

in addition to the dower interest in his land
which vests in her without a judgment by
virtue of § 4808. Sodini V. Sodini [Minn.]
104 N. W. 976.

le. Watson V. Watson [Ind. App.] 77 N.

B. 3.55. An ante nuptial contract providing
that the husband ©hall pay the wife $200 in

case of separation is contrary to public pol-

icy and void. Id.

17. Where, at the husband's suggestion,
a division of the property was made between
him and his wife, and the agreement car-
ried out by written conveyance, and there-
after there was a dispute as to the owne»-
ship of the property it was held proper to

award the wife the property conveyed to her
though she was not entitled to a divorce.

Healey v. Healey [Ark.] 90 S. W. 845. •

IS. In an action for divorce a mensa et

thoro the court granted the divorce, awarded
custody of the children to complainant, and
fixed the amount of alimony all upon per-
sonal service on defendant in another state.

Defendant prayed that the -whole decree be
set aside and complainant's bill dismi'<'5ed

for want of service within the state Held,

he was not entitled to any relief upon his

petition. McGuinness v. McGuinness [N.. J.

Eq.J 62 A. 937.
19. See 5 C. L. 103.



106 ALIMONY § 4. 7 Cur. LaWj

tion to allow defendant a balance of temporary alimony due under previous orders.^"

For the purpose of the allowance of alimony, a ease is deemed pending until dis-

posed of on final appeal. ^^

§ 4. Reasons for and against. Provisional allowances}"^—Independent of stat-

ute the allowance rests in discretion,^' and will not be disturbed unless ths discre-

tion has been abused.^* It stands upon the ground of necessity,^^ hence it should

not be allowed where the wife has resources of her own sufficient to enable her to

maintain herself and conduct the suit,^" and where the statute authorizes such al-

lowance as may be necessary from time to time, 'the sum awarded should not ma-
terially exceed the present necessities of the wife.^'' A wife having obtained a judg-

ment of separation awarding her alimonj^ the court cannot, while such judgment
remains in force, award lier alimony pendente lite in a subsequent action by her for

absolute divorce,^* but an allowance of temporary alimony to the wife pending an

unsuccessful divorce suit by the husband is no bar to a similar allowance pending a

second suit by him on another ground.^' Where in a suit for divorce brought by

the husband the wife denies on oath a charge of adultery, she will be allowed counsel

fees for the purpose of defense though the husband submits affidavits in support of

tiie charge unless it cleaiiy appears beyond a reasonable doubt that his ultimate suc-

cess is inevitable,'" and where such a charge is denied and the vidfe sets up a coun-

terclaim asldng a divorce, counsel fees will be allowed to enable her to meet the

charge though she has already obtained a Judgment of separation and alimony in

a previous action.''^ The fact that a wife has obtained a divorce in another state

does not bar her right to counsel fees in an action for divorce brought by the hus-

band in a state where the safe's decree is not binding.'^

Permanent allowances}^—Permanent alimony should not be given in all eases,

but only where from all the circumstances it is equitable to do so.'* It ordinarily

will not '" but in some cases may be'" granted to a wife for whose fault divorce is

30. Schulz V. Schulz [Wis.] 107 N. W. 302.

21. Where, after a judgment of separa-
tion In favor of the wife had been affirmed
by the appenate division and the court of
appeals, the case was appealed to the United
States supreme court to review the Judgment
of the appellate division, and a supersedeas
bond was given, the case was still pending
so that alimony and counsel fees could prop-
erly be allowed under Code Civ. Proc, §

1769, authorizing alimony pendente lite.

Haddock v. Haddock, 109 App. Div. 502, 96

N. T. S. 522. The trial court has the power-
to require the husband to pay his wife a
sum sufficient to enable her to prosecute an
appeal in a divorce suit. Morgan v. Mor-
gan, 25 App. D. C. 389.

23. See 5 C. L. 104.

23. Brady v. Brady [Ala.] 39 So. 237;
Smith v. Smith [Ga.] 53 S. B. 958.

24. Smith V. Smith [Ga.] 53 S. B. 958.

Refusal sustained where the evlrlence was
conflicting as to whether plaintiff left her
liusband for his cruelty or voluntarily.
Pearson v. Pearson [Ga.] 54 S. B. 194.

25 Stark v. Stark, 115 Mo. App. 436, 91 S.

W. 413.
26. Stark v. Stark, 115 Mo. App. 436, 91 S.

W. 413. Abundant reS'Ources. Lambert v.

Lambert, 109 Mo. App. 19. 84 S. W. 203. Ali-
mony pendente lite in an action for aliomny
without divorce should be allowed only when
the wife Is without means. Brady v. Brady
TAla.] 3") So. 237.

27. Where wife had $800 an allowance of

$225 should be reduced to $100 for the pres-
ent. Stark v. Stark, 115 Mo. App. 436. 91 S.
W. 413.

28. Schmalholz v. Schmalholz, 111 App.
Div. 543, 98 N. T. S. 510.

29. Plea of res adjudicata without merit.
Bishop V. Bishop [Ga.] 52 S. B. 743.

30. Dean v. Dean, 48 Misc. 149, 96 N. T. S.
472.

31. Schmalholz v. Schmalholz, 111 App.
Div. 643, 98 N. Y. S. 510.

33. That defendant had obtained a di-
vorce in another state not binding in New
York did not bar her right to counsel fees
In a subsequent action by the husband
against her in New York. Dean v. Dean, 48
Misc. 149, 96 N. Y. S. 472. That the petition
did not allege that she was plaintiff's wife
was not material where such fact was shown
by the pleadings. Id.

33. See 5 C. L. 105.

34. Neander v. Neander [Colo.] 84 P. 69.

35. The husband being found to be the
innocent and injured party, and a divorce
being granted him, no alimony is permissi-
ble to the wife. Cole v. Cole, 116 Mo. App.
466, 91 S. W. 457.

36. Under equitable circumstances, how-
ever, it is proper to award alimony though
a divorce is granted for the fault of the
wife. Where for six years the wife did all
the housework but received from the hus-
band no clothing or money. Stacker v.

Stacker, 117 111. App. 549.
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granted. A wife who has not returned or offered to return the consideration re-

received by her under a void contract for the procurement of a divorce cannot secure

indirectly, through an allowance for alimony in divorce proceedings, what would be

denied her upon a direct application for cancellation or enforcement of the con-

tract."' Under statutes allowing alimony out of the husband's estate it is not es-

sential to an award that the husband should have a present fee simple estate."'

§ 5. Amount, character, and duration.^^—'The amount of alimony to be al-

lowed is within the sound judicial discretion of the trial judge.*" In determining

upon a proper award on the rendition of a decree of divorce the size of the husband's

estate, his probable earnings and accretions of wealth from other sources, the age,

health, station, and ability of the parties and the cause of the divorce, may properly

be considered.*^ In Kentuclcy it is held that since on a, divorce being granted ali-

mony becomes the portion of the wife in lieu of dower, she should be entitled, in

any event, to such sum as her dower interest in her husband's estate would have

amounted to.*^ The allowance of attorney's fees to the wife in divorce actions must

be measured by the services performed, not by the number of attorneys employed.*'^

The situation of the parties and the contingencies being such that the amount of

alimony cannot be placed at a lump sum without danger that the allowance may
prove unjust or inequitable to one or the other of the parties, the court may provide

for the payment of a stated sum at fixed periods for a given length of time or until

the further order of the court.** In Louisiana alimony can be allowed to the wife

after she obtains a divorce, only from the property of the husband and to the extent

of one-third of his income.*" Where in that state, a wife in her petition for divorce

37. McAUen v. McAUen [Minn.] 106 N. W.
1.00.

38. Unier Ky. St. 1903, § 2122, providing
that if a wife who has obtained a divorce
has not sufficient estate of her own she may
have a Just allowance from that of her hus-
band, the fact that the husbanl held only an
estate in possession did not bar alimony
therefrom. Muir v. Muir [Ky.] 92 S. W.
314.

39. See 5 C. L. 105.

40. Muir V. Muir |Ky.] 92 S. W. 314; Wat-
.son V. Watson [Ind. App.] 77 N. E. 355. The
allowance will not be interfered with unless
discretion has been abused. Civ. Code, § 137.

Touree v. Touree [Cal. 'App ] 81 P. 1023;
Watson V. Watson [Ind. App.] 77 N. B. 355

41. Muir V. Muir [Ky.] 92 S. W. 314.

$3,000 to wife, $500 for child, and $500 for
attorney's fees held fair where divorce was
granted wife who had no estate and hus-
band was worth $13,000. Hooe v. Hooe' [Ky]
92 R W 317. Where divorce and custody of

eight year old child was awarded to the
wife who was without property, and the
husband had $4,500 and owe1 $1,600 the wife
shouH have received $500 alimony and $500
for the e-iucation and maintenance of the
child. Barlow v. Barlow [Ky ] 90 S W. 216.

Husband was unable to do manual labor
and was" dependent on his occupation as a
teacher pt S125 a year. The wife could take
care of herself by washing and ironing. All
the household effects were awarded her pen-
dente lite and the custody of two children.
Held, alimony of $400 shouli be reduced to

$150. Newton v. Newton [Ky.] 88 S. W.
1050. Alimony held not excessive on the
facts stated. Hays v. Hays [Neb] 106 N.
W. 77?. Decree awarding plaintiff $240 per
y»ar for five years the pavments then to

cease upon defendant conveying a fee simple

title to property previously conveyed to the
children subject to a life estate held as lib-
eral as the facts of the case and the circum-
stances of defendant would justify. Halley
V HaUey [Iowa] 107 N. W. 807. Where the
husband was 61 years old and received $30
a week wages and the wife was the life ten-
ant of property paying her $41 per month
and was allowed the use of the house and
$10 a week, held, the weekly charge upon
the husband's wages should be reduced to
$7.50. Curtln v. Curtin, 97 N. Y. S. 771. No
abuse of discretion In allowing $50 counsel
fees and $10 per month temporary alimony,
i^ishop V. Bishop [Ga.] 52 S. B. 743. $600
held not excessive where wife's property
amounted to only $550 and her husband's to
SB nno-7,ono Watson v. Watson [Ind. App.]
77 N. B. 355.

42. Muir V. Muir [Ky.] 92 S. W. 314.
Husband's estate at time of divorce decree
was at least $15,000. Husband In good
health except for a chronic disease and able
to earn money. Wife without means and ill

as result of disease communicated by hus-
band, and was given custody of two chil-
dren. Held $1,000 and $10 per month for
support of children should be increased to
$5,000. Id.

43. Allowance of $474.50 should be re-
duced to $250 where one-half of it was for
services on motions respecting attorney's
fees and the substitution of attorneys.
Srhulz v. Schulz [Wis.] 107 N. W. 302. $1,000
hell excessive. Schmalholz v. Schmalholz.
Ill App. Div 543, 98 N Y. S. 510.

44. Where custody of the chlllren was
awarded to plaintiff. Hays v. Hays [Neb]
106 N. W 773.

4T>. The word "property" as used in Civ.

Code. art. 160, does not mean earning ca-
pacity, nor does the word "income" mean
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prays for alimorcy from judicial demaHd, shc' may in the final juAgmeid, be awarded

a lump sum as the amouat ta which s-he was entitled for her maintenance dnriag the

litigation.** Frandulent eonTeyanees shoTild be ignored in determining the amount

of alimony.*^

IMvisian af property.—^As with alimony proper, so with the division of the prop-

erty between the parties, it is largely within the diseretion of the trial eaurt,*" and

must necessarily depend upon eircnmstanees.** In certain eases a just and equit-

able distribution may mean that all the property be given to the wile.** Ordinarily,

the value of the property on the date of the application for division should eoiatrol.^^

AxL agreement by the wife pending divorce proceedings- to accept certain property

in lieu of alimony and to relinquish any claim to the husband's property, even

though valid, could not affect the wife's interest in a life insurance policy held by
the husband. '^^

Support of ekild.—The husband may be required to pay for the maintenance of

children awarded the wife though the divorce was granted him entirely for the fault

of the wife.^* On suit by the wife the court may make a temporary allowance far

the children only.** In Texas there is no such thing as permanent alimony,** and

the court in that state cannot, by an order incidental to a decree of divorce, charge

the bu-sband with periodical payments, for the benefit of children, awarded the

wife.**

§ 6. Procedure and prcietiee." Temporary atlowmtees.—An order for tem-

porary alimony made in vacation in a divorce suit, without notice, is void,** and

current earnings resulting from labor.
Jackson v. Burns [La.] 41 So. 40.

46. $300 awaraed on appeal. Jackson v.

Burns i:X.a.] 41 So. 40.

4T. Under Ky. St. 1903, § 2126, declaring
void conveyances in fraud of wife and chil-
dren to maintenance, certain mortgages exe-
cuted by husband to others with notice
should not be considered In determining the
amount of alimony. Mulr v. Muir [Ky.] 92

S. W. 314.

48. Mitchell -sr. Mitchell, 39 Wash. 431, 81

P. 913.

49. The divorce was for the fault of the
husband and the wife was given the custody
of two young children. She was awarded a
farm of 100 acres worth 1112,000 subject to a
debt of $300' and some ta3reB, but had as-
sisted in accumulating most of the property.
The husband was given the custody of a son
15 years old able to assist him, as a miner, a
house worth $80, and some other property of
small value. On review the court could not
say that the award to the wife was not Just
and reasonable. Galutia v. Galutia [Kan.]
82 P. 461. Where plaintiff conveyed to his
wife all his property worth $10,000, but sub-
ject to his debts of more than $7,500, and
advised her to abandon it because of his in-
ability to pay interest, taxes, etc., but de-
fendant alone by eight years of labor saved
the property and reduced the debts to $4,200
it was proper, in decreeing her a divorce for
abandonment and giving her the custody of
three m.inor children, to award her all such
property. Clemans v. Western, 39 Wash.
290, 81 P. 824. Where in, a proceeding for a
division of the husband's property it ap^
peared that the net value of his property
was $l,76i9.19, a. JudgiraeBt of $1,500 for the
wife was exeeasiva and should be reduced to
$»0i9. Martin v. Martin. tWis.J lft5 N. W.

783. Allowance of personal property held
reasonable. Sodini v. Sodini [Minn.] 104 N.
W. 976.

6ft Under Ballinger's Ann. Codes & St.

§ 5723, requiring a just and equitable distri-
bution, the disposition is discretionary with
the court and where there is but little prop-
erty and the wife is innocent and not strong
and is awarded the care of Infant children
and the husband is strong and wholly at
fault, all the property may be given to the
wife. Mitchell v. Mitchell, -39 Wash. 431, 81
P. 913.

51, On an application by a divorced "wife
for a division of the husband's property, the
value of the property on the date &f hear-
ing the application,-and not that on the. date
of the original judgment should be consid-
ered under Rev. St. 1898, § 2369, providing
that when a final division of the property
shall have been made no other provision
shall thereafter be made for the wife. Mar-
tin V. Martin [Wis.] 105 N. W. 783.

53. Wallace v. Mutual Ben. Life Ins. Co.
[Minn.] 106 N. W. 84.

53. Under express provisions of Rev. , St.

1899, § 2926. Cole v. Cole, 115 Ma. App. 466,
91 S. W. 457.

54. Judgment allowing temporary alimony
to be expended solely for the children not
disturbed, the evidence being sufficient.
Rochester v. Rochester [Ga.] 53 S. E. 399.

55. Bond V. Bond [Tex. Civ. App.] 99 S.

W. 1128.
56. Court below ordered husband to- pay

$5 per month far maintenance and edu-cafion
of child until IS years old. Bond v. Bond
[Tex. Civ. App.], 90 S. W. 1128.

j

57. See 5 C. L. 106.
58. Order for temparary alimony can be

made to vacation under Cade 1899, c. 64, .§ 9-,

birt adverse party has ri^tto defend. .Kel-
ler V. Kelter IW. Va-l &2 S. E. 318.
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failure te observe sucli order floes not jrasitify a stay of prooeeSiiags or a diBmissal

'of tke suit.''" Where in an actioia fey the wife f(mt divorce the ipaTties beeome recon-

eilied feefore iss-uo joined, the ^eonrt may dismiss the suit at ihB instance of plaintifE,""

and in B-mch case the wife's attorney has no such interest in a pending application

for temporary alimony as wiH -enable him to revive and prosecute the same by

means of intervention for his ©wn benefit.*^ On a motion by the plaintiff an a di-

vorce suit for a disconianuance, the coart has power to require him to pay the rea-

sonable expenses incnirred by ihe wife in defense of the acti«m as a condition of the

gian^laiig of the motion/^ 'On application by the wife for the care and custody of

a child at a subsequent term,, no provision therefor iiaving been mad© in the original

-decree, &e court may require the hustond to pay a reasamabls sum for the prosecu-

tion of ihe application,*' and when such allowance is for atterney'B fees the same

may be taxed as part of the costs.^* In determining the amount of counsel fees to

be allowed fee court is not bound to hear evidence as to the value of the services

rendered or to be rendered,''^ but may, without such evidence, allow sueh sum as in

his diseretton appears proper nnder the facts and circumstances of the case.'*''

Where the court has jurisdiction of the person of the defendant it may mate an

order for temporary alimony at any time after the filing of the petition.*^ Appli-

cation for temporary allowances shoiald ordinarily be made in flae court below and

not on appeal,** and tiiough an appellate court may have the power to allow ihe

wife appeal money, it cannot do so before the filing of the transcript.*" On an ap-

plication for temporary alimony evidence that the general character of the wife is

bad is not admissible.'^'' The court may change the findings of a commissioner as

to the amount of temporary alimony due and the valnie of attorney's services though

no exception is taken to the leportJ^ Mere interlocutory orders are not appeal-

able."

B». KelteT V. Kell-cr [W. Va.] 52 S. E. 3lt.

60, 61. Peterson v. Peterson [Neb.] 107 N.
W. ZSl.
ez. Under Rev, St. 185S, § 2361, providing

th-at -during the pendency of a di-vorce ac-
tion the coairt may require the hiisfean-d to
pay such saawis as may toe necessary for tii^e

wife's support amd to enahle iier to 'defend
the action. Sctoulz v. Schula [Wis.] 107 N.
W. S02. In such ease the app«]3at« court
may aUo-w the -wife a reasonable sum for
expenses in defending on appeal. Id.

«3. Chambers v. Chamjjers [.Ne%.] 1^6 N.
W. S-93.

«4. -Chambers v. Chambers [N«b.] 10-6 N.
W. 9S3. The fact that the <:ourt entered
judgment therefor in favor of the attorneys
by nanae Tvas a mere -error in form. Id.

The decree -was not erroneous because it

a-nrarded suit money out of tiae property ao-
(juired by defen-dant subs«queitt- to the orig-
inal decree. Id. The order of tlie court re-
quiring the defendant to contribute to the
support of the child -while in the custody of
plaintiff -was not erroneous on the ground
that it awarded the plaintiif tlie custody of
the «hJId for a portion of the time, or on the
gr-ound that defendant -was ready and will-
ing at all times to support and maintain the
eh-ild. Id.

65. Civ. Code 18.95, § 2457, only requires
ew-idence of marriage and clr-cuimstaiices of
the parties. Sweat v. Sweat, 123 Ga. «01, 51
.S. E. 71«.

«ft, S-w«at V. Sweat, 128 Oa. ««1, -SI S. E.
716.

67. Cod« S 3177, <!Ould be made before an-
swer to tile petition. Karaiilton v. Hamilton
[Iowa] IM N. W. S. Defendant ha-ving an-
swered tiae application for te-mporary ali-

mony oould not thereafter -contend that his
appearance w^as spseial. Id.

«S. Allow-aB-ce to the wife's attorney can-
not be made by the court of appeals. Can
only be revlew^ed after being determined be-
low. Muir V. Muir, -27 Ky. L,. E. 1162, 87 S.

W. 107fl. iEven it the court of appeals has
power to reqiiire the husijamd to pay the
costs of Ms wife'-s appeal In a divorce case,
-the better practice as to apply in the court
below. Morgan v. Morgan, 2S App. D. C. 389.

«9. Assuming that the court of appeals
has power to order the hushand to adya-nce
his -wife money for the prosecution of her
appeal in a divorce suit it caTinot, before the
flling ot the transcript, order such payment
though appellant lias filed her appeal bond
below. Morgan v. Morgan, 25 App. D, C.
38«.

7*. Bishop V. Bishop [Ga.] 52 S. E. 743.
Husband who resisted wife's application (or
temporary allnaony on ground of her im-
moral conduct held not -c-ompetent to testify
as to her adultery. Id. Answer of -husband
relative to adultery of wife properly stricken
tho-agh elicited by wife's attome-y. Id.

71. Schulz V. Scliulz [Wis.] 107 N. W. 3D2.

72. Confirmation by the chancellor of the
report of ttoe register recommending $25 at-
torney's fees aii-d ^12.50 per month for com-
plainant in a suit for alimony and an order
to respondent to pay $100 to the register for
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Permanent award.—To justify an allowance of alimony the complaint should al-

lege her necessitj'^ therefor and the husband's ability to pay itJ' In endeavoring to

determine the proper amounts to be allowed for alimony and suit money, the court

is not bound by the ordinary, technical rules of evidence.'''' On defendant's appli-

cation for alimony in an action to annul a marriage all facts are relevant which

ehow the conduct of the parties toward each other and toward others as well so far

as the latter has a bearing on the wife's conception, of and adherance to correct

standard of conjugal conduct.^' The permanent award may be increased on appeal

in certain cases so as to include temporary allowances overdue.''^ Certain discre-

tionary rulings relative to evidence " and affidavits ''^ are given in the notes.

§ 7. The decree; its enforcement and discharge.'"'—The decree for alimony

is favored by every reasonable intendment,^" and it should be so construed as to ef-

fectuate its puTpose.^*-

A judgment for alimony is as much enforceable as any other judgment,*^ and

once obtained it is not affected by the subsequent death of the wife.*' A wife, after

a decree dissolving her marriage and awarding her alimony, may maintain an action

to set aside a transfer of property made by her husband pending the divorce pro-

ceedings with intent to render ineffectual any recovery by her of any alimony which

might be adjudged to her by the decree,^* and it is not necessary in such case to

prove that defendant had no other property or that execution has been returned

the attorney's fees and monthly payments
pending suit and in default thereof order-
ing respondent to jail is not an appealable
decree. Brady v. Brady [Ala.] 39 So. 237.

73. Ryan v. Ryan [Mont.] 84 P. 494.

74. Civ. Code § 137. Touree v. Touree
[Cal. App.] 81 P. 1023.

75. Plaintiff's affidavits held proper. San-
ford V. Sanford, 94 N. T. S. 1096.

76. Where it was stipulated that defend-
ant pay $20 per month during the pendency
of the suit but no monthly payments were
made after the decree below, the permanent
alimony was increased so as to include $20
per month from the date of such decree to
the date of the final decree on appeal. Pope
V. Pope [Or.] 83 P. 786.

77. Where in a suit by a wife for divorce
a decree was granted the husband, and the
wife sought to reintroduce her evidence in
support of an application for alimony, it

was discretionary with the court to refuse
such rehearing and deny the application.
Neander v. Neander [Colo.] 84 P. 69.

78. Defendant having moved for alimony
she was not entitled to have plaintiff's coun-
ter affidavits suppressed where the matter
complained of was in reply to her own offl-

davit wherein she accepted the Issues ten-
dered by the complaint. Sanford v. Sanford,
94 N. T. S. 1096. It was within the discre-
tion of the court to permit the wife's attor-
ney to file an affidavit at the hearing on an
application for alimony, counsel fees, etc.,

in violation of the rule requiring copies of
such affidavits to be served on the opposite
party one day before the hearing. Touree
V. Touree [Cal. App.] 81 P. 1023. Court held
not to have abused its discretion in refus-
ing to permit' plaintiff to file an affidavit
showing the bona fldes of a transfer of
nearly all his property made to his attorney
two days before the hearing on his wife's
application for alimony and suit money. Id.

79. See 5 C. L. 107.

80. Where the conclusions of law stated
that plaintiff was entitled to $1,600 out of
the realty, or, in lieu thereof, all the prop-
erty described in the findings but the decree
awarded plaintiff the whole interest in the
realty without giving defendant an oppor-
tunity to comply with the alternative, the
decree was sustained, there being nothing to
show that defendant desired to pay the
money to save the realty. Mitchell v. Mitch-
ell, 39 Wash. 431, 81 P. 913.

81. A foreign divorce decree directing the
payment of a certain sum per weelt to the
attorney for libelant for the support of a
child said payment to be in lieu of alimony
should be construed as an order to pay the
libelant the sum named to be used by her
for the support of herself and child. Page
V. Page, 189 Mass. 85, 75 N. B. 92. A decree
directed the husband to convey to the wife
a lot In fee and, among other things, to pay
a sum not to exceed $100 for repairs thereon.
It also ordered the conveyance of a life es-
tate in other property and that the husband
should pay taxes, etc., thereon, keep the
same in repair, and guarantee the gross
rentals from the two houses to be a certain
sura named. Held that husband was not re-
quired to keep in repair the property con-
veyed in f^ after expending the $100.
Wickes V. Wickes' Ex'rs, 220 111. 32, 77 N.
B. 101.

82. Gerreln's Adm'r v. MIchie [Ky.] 91 S.

W. 252.
83. Gerreln's Adm'r v. Michie [Ky.] 91 S.

W. 252. Where a judgment for alimony is

enforced after the death of the wife, the
court may modify the Judgment as to the
amount to be paid on account of the chil-
dren becoming self-supporting as it could
have done had the wife attempted to enforce
It In her lifetime. Id.

84. Cochran v. Cochran [Minn.] 105 N. W.
183. Evidence held sufficient to show fraud.
Id.
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unsatisfied.*" in proceedings to enforce a foreign decree for alimony it must ap-

pear that it is final/" and the court cannot inquire as to the proper amount of the

award nor can it enforce the decree in any of the ways set forth in the statute for

the enforcement of domestic decrees.*' A writ of ne exeat may be granted in some
Jurisdictions at the instance of a wife against her husband pending an application

for alimony and prior to any decree therefor.'* The district court in the territory

of Oklahoma had power to punish a contempt of court in refusing to pay alimony

by striking the defendant's answer or refusing to permit him to plead further in

the case.*'

Vacating or modifyingj discharge.^"—A decree for alimony may be revised or al-

tered by the court where a change in the circumstances of the parties requires it/*

85. Cochran v. Cochran [Minn.] 105 N. W.
183. Where a petition for divorce alleged
that property had been fraudulently trans-
ferred for the purpose of defeating the col-
lection of alimony andi defendant in the di-
vorce proceedings was in default, the de-
fense of the grrantee extended only to the
question of alimony and the validity of the
conveyance. Bennett v. Bennett [Okl.] 81
P. 632. Where the property was conveyed
to an infant son and the fraudulent purpose
was apparent, the burden was upon the
grantee to show a consideration or that ali-

mony would not be defeated, and not upon
the plaintiff to show insolvency of the gran-
tor. Id.

86. NOTE). BnfOTcement of foreign decree.
Plaintiff obtainei a divorce and a decree of
?6 per "week alimony in IVEaine. Petition in
equity in Massachusetts to recover the ar-
rears due under the Maine decree and to
compel security for future instalments.
Held, that plaintiff could not recover since
there was no averment that the Maine judg-
ment Tvas a "final" decree. Page v. • Page,
189 Mass. 85, 75 N. B. 92. An allegation
that the Maine decree "still stands unre-
versed and in full force" was held not suffi-

cient allegation that it was final. In the
case of Brisbane v. Dobson, 50 Mo. App. 170,
an averment that there is no authority in
the court to reverse or modify the decree
was held sufficient. When the judgment is

for a lump sum and is a final decree it is

well settled that action can be brought on
the judgment in another state under the pro-
visions of the United States Const. (Art. 4,

5 1), which provides that full faith and
credit shall be given in each state to the
records and proceedings in every other state.
Dow V. Blake, 148 111. 76, 35 N. E. 761, 30
Am. St. Rep. 156; Howard v. Howard, 15
Mass. 196. See for similar principle, Nunn
V. Nunn, 8 Law Rep. Ir. 298. The leading
case on this point is Lynde v. Lynde, 162 N.
T. 405, 76 Am. St. Rep. 332, 48 L. R. A. 679;
Id., 181 U. S. 183, 45 Law. Ed. 810, in which
it was held that the New York court could
enforce a New Jersey decree in so far as it

gave judgment for alimony due at the time
of the decree, but as to future payments, the
New Jersey court might change its decree
so that it was not "final." But see Brisbane
V. Dobson, 50 Mo. App. 170. Courts of Eng-
land refused to enforce the decrees of the
ecclesiastical courts for alimony for more
than one year's arrears. De Blaquiere v. De
Blaquiere, 3 Hag. Ecc. 322. In the principal
case it was intimated that the action should
have been at law since there is a plain, ade-

quate and complete remedy there, but this is

not the rule of the Federal courts which
liold tliat the action may be either at law
or in equity. Barber v. Barber, 21 How. [U.
S.] 582, 16 Law. Ed. 226. The usual form of
action to enforce alimony decrees is in debt.
The payment must be enforced in the for-
eign state by the methods and form of ac-
tion in use there and it has no right to use
the means provided by the court granting
the decree, as the equitable remedies of se-
questration, injunction, etc. Lynde v. Lynde,
162 N. Y. 405, 76 Am. St. Rep. 332, 48 L. R.
A. 679; Id., 181 U. S. 183, 45 Law. Ed. 810."—
4 Mich. L. R. 157.

87. Rev. Laws c, 152, §§ 25, 27-33, apply
only to cases where the question of divorce
or separation is heard in Massachusetts.
Page V. Page, 189 Mass. 85, 75 N. E. 92.

88. In determining the amount of bond to
be required in such case the court will ex-
ercise a sound discretion under the facts and
circumstances having due regard to the rank
of the parties and the property of the hus-
band so as to prevent oppression. Lamar v.

Lamar, 123 Ga. 827, 51 S. E. 763.

89. Where defendant had voluntarily ab-
sented himself from the territory for the
purpose of avoiding contempt proceedings.
Bennett V. Bennett [Okl] 81 P. 632. Action
of court in trying divorce case against de-
fendant as upon default held proper, where
because of his willful noncompliance with
an order for alimony pendente lite he was
granted leave to answer only on condition
that he comply with such order and he re-
fused to so comply without excuse. Cases
compared. Bennett v. Bennett [Okl.] 83 P
550.

90. See 3 C. L. 153.

91. Smith V. Smith [Mass.] 77 N. E. 522.
Rev. Laws c. 152, § 33, authorizing the court
to revise and alter a decree for alimony did
not limit the power of the court to a re-
vision pending full performance of the orig-
inal decree but authorized the allowance of
additional alimony after such performance
where a change of circumstances required it.

Smith V. Smith [Mass.] 77 N. E. 522. In
view of the circumstances of the plaintiff
shown by his uncontradicted affidavits it

could not be said that the discretion of the
court in discharging an order for alimony
was not well exercised and its action was
therefore not disturbed. Smith v. Smith, 142
Cal. 636, 76 P. 489. Discharge of husband
from payment of alimony on grounds urged
by the wife which her evidence does not
support will not be disturbed. Id. Wher*"
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bat the fact that the husbaiod subsequently marries aiKjtbgr woman is not such a

change of circumstances as to warrant a reduction of the alimony."^ The decree

may be modified at a subsequent term when necessary,*^ but in such case the appli-

cation must show facts or circumstances which have arisen subsequent to ihe decree,

otherwise the matter will be deemed res adjudicata between the parties."* Orders

may be made with respect to the m.aintenanee and support -of children eiiJier at ihe

same or a subsequent term though ttie original decree made no provision for them.®*

A decree requiring a defoidant to make periodical payments for the support

of a child is not discharged by the death of the defendant.'" An order upon a

father to support a child of tender years cannot be discharged by bankruptcy pro-

ceedings, but an order to reimburse a stranger for the child's past support may fee

so discharged.'^

Attachment of ihe person?^—-TailuTe to pay alimony or turn over property as

directed by the court renders the delinquent party liable as for contempt ** in the

the average aamual Income tDf the husband
since the deere« was $1,000 greater tkan the
average Income prior thereto and the wife
received no substantial income Irom her
property, the fact, among others, that the
husband was compelled to borrow $2,640 to
pay his debts heM insufficient to warrant a
reduction of the allOTirance. Goodsell v.

Goodsell, 107 App. Div. €25, 95 N. T. S. 242.

After a decree of absolute divorce awarding
the custody of a minor ctoiM to the wife but
making no allowance for Its maintenance,
and TPhen it appears that the wife is with-
out financial means, the court has power to

revise the decree so as to require the father
to perform his legal and natural duty to

care for his offspring. McAJlen v.. McAllen
[Minn.] 106 N. W. 100. The changed circum-
stances arising from the removal of the
child from the state held to justify a modi-
fication of a decree so as to relieve the hus-
band from any further payment for its sup-
port. Myers v. Myers tMich.] 12 Det. lyeg.

N. 885, 106 N. W. 402. That the court ex-
ceeded its jurisdiction in directing: the hus-
band to convey land to the wife thus ren-
dering the decree for alimony void ami that
the husband successfully challenged the ju-
risdiction of the court in this respect held
sufficient reasons why the decree should be
modified. Cizek v. Cizek INeb.] 107 N. W.
1012.

92. Where 12 days after a divorce was
granted to defendant plaintiff married a. wo-
man with whom he had been keeping com-
pany for 2 years prior to the divorce and
thereby alienated the affections .of his
-daughter from him after which defendant"
discouraged the daughter's association with
him, neither the remarriage nor the aliena-
tion of the -daughter's affections justified a
reduction of the permanent alimony of the
wife not shown to be beyond her necesssi-
ties. Smith v. Smith [Mich.] 102 N. W. 631.

03. Under S 27, c. 25, Comp. St. 1903 {-Cob-
bey's Ann. St. 1903, § 5351), the district court
has a continuing piower after the granting
of a decree for divorce to review and revise
the pro-visions for alimony at subsequent
terras on petition of either of the parties.
Cizek V. Cizek [Neb.] 167 N. W. 1012. If the
decree awarding alimony is void for -want «*
Jnrlsdtctlon, the court may at a subsequent
term award suitable alimony upon applica-
tion and a sufficient showing. Section 27, c

25, Cemp. St. 1903 (Oobbeys Ann. St. ISfiS,

S 5351).
94. Where no alimony was awarded m

the original decree, plaintiff was not entitled
to alimony at a subsequent term though her
petition showed that defendant, at the time
ol making the decree, agreed to pay her ali-
mony from time to time where the agree-
ment was not put f-or-ward as an esrcuse for
not seeking alimony in the divorce proceed-
ings. Chambers v. Chambers [Neb.] 106 N.
W. 998.

05. At subsequent term. Comp. St. 19S3,
c. 2S, §^ 15, 16. Chambers v. Chambers
[Neb.] 106 N, W. 9^3. The court has antttor-
ity to revise and alter a decree of divorce
dividing the property and awarding the cus-
tody of the chlidren to one of the parties
so as to require the other party to pay a
certain amount for the support and mainte-
nance of the children even tho-ugh the ori-g-

Inal decree made no provision for their sap-
port. Rev. St. 1S98, ?« 2362, 2363, 2364, 23«9.
Henner v. Eenner [Wis.] 106 N. W, 846.

96. Creyts v. Creyts [Mich.] 12 Det !««.
N. 16S9, 106 N. W. 1111.

97. Rush V. Flood, lOS IlL App. 183;
98. See 3 C. L. 1S3.
99. A decree that the wife ^honild pay

over to the husband a portion of a trust
fund held by her on deposit beyond the ju-
risdiction of the court not belsig a decree
for the payment of money In the ordinary
sense so as to be enforceable by executloa,
was enforceable by contempt proceedings
under Comp. Laws 5 10,891, subd. 3. Carna-
han V. Carnahan [Mich.] 12 Det. Leg, N.
1023, 107 N. W. 73. The fact that a void
execution had been issued and a levy made
under TPhich no benefit had been derived by
the husband and no Injury suffered by the
wife did not affect the question. Id, The
assignment of the decree to the husband's
trustee in bankruptcy did not render the
debt enforceable only by execution. Id.

The trustee w^s properly made a party to
the application to enforce the decree. Id.
The proceeding for contempt held criminal
and not civil within Comp. liaws 5 1^,342,
prohibiting the irapTlsonment of any female
on any process in any civil action, etc. Id.

Defendant held properly committed under
Comp. Laws § 10,913, "until further order of
the court," and § 10,91-6 did not -apply. Id.
The fact that an allowance for the support
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absence of sufBcient excuse shown.^ The authority of an attorney employed to pros-

ecute a divorce suit terminates with the entry of a decree in plaintffs favor,^ and

where such attorney or his agent makes a demand for the payment of alimony it

must appear that he had authority to do so and that such fact was communicated
to the party charged in order to justify a commitment for contempt.'

Execution.*—In Michigan esecution cannot issue against a wife to enforce a

decree for the division of a trust fund held by her in part for the benefit of her

husband.^

Subjection of property.^—Judgments for alimony may generally be made a

of the children was made a lien upon de-
fendant's real estate did not deprive the
court of authority to punish him for con-
tempt in failing- to make the payments.
Renner v. E.enner [Wis,] 106 N. "W. 846. In
divorce proceedings defendant being in ar-
rears in the payment of alimony and solicit-

or's fees, an order adjudging him guilty of
contempt and denying him the privileges of
the court was erroneous in so far as it re-
quired defendant to appear only in person
at the bar of the court. Krieger v. Krieger
[111.] 77 N. E. 909.

1. Though defendant testified that he was
sixty-five years old had no property and
could not work yet it appearing that prior
to his marriage he conveyed all his property
to his children on condition that they pay
him such money as he miglit need, he was
bound to pay a solicitor's fee to enable his
wife to prosecute a suit for separate mainte-
nance. McAfee v. McAtee, 116 111. App. 511.

3. Conklin v. Conklin, 99 N. T. S. 310.

3. Kalmanowitz v. Kalmanowitz, 108 App.
Div. 296, 95 N. T. S. 627. Demand made by
managing clerk in office of plaintiff's attor-
ney did not render defendant liable in con-
tempt where authority was not shown.
Conklin v. Conklin, 99 N. T. S. 310.

4. See 3 C. L. 154.

5. Under Comp. Laws, § 8640. Carnahan
V. Carnahan [Mich.] 12 Det. Leg. N. 1023, 107

N. W. 73.

6. See 3 G. L. 154.

7. NOTE. PoTver to charge property:
"Although alimony awarded in a divorce suit
may, as a general rule be decreed a lien
upon real estate, the courts refuse to declare
it a lien upon the personal property of the
party against whom the decree Is entered.
Johnson v. Johnson, 22 Colo. 20, 43 P. 130,

56 Am. St. Rep. 113, Griswold v. Griswold,
111 111. App. 269. In Yelton v. Handley, 28 111.

App. 640, it was sought to sustain a lien on
personalty for alimony under a code provi-
sion declaring that every decree for money
shall be a lien "on the lands and tenements
of the party against whom 4t is entered,"
but the court refused to allow the lien. And
in Conklin v. Conklin, 93 Minn. 188, 101 N.
W. 70, it was held that the court was not
authorized under a statute allowing alimony
to make a specific lien upon specified par-
cels of land, to decree the amount of ali-

mony as a specific lien upon personal prop-
erty. The decisions with respect to attempts
to make temporary alimony a lien on the
real estate of the party who is to pay the
alimony do not seem to be numerous. In
Barnes v. Barnes, 59 Iowa, 456, 13 JJ. W. 441,

an order allowing a certain sum as tempo-
rary alimony for payment of attorneys' fees
was permitted to stand, but the lien there-
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for upon the homestead was not allowed.
And in Grove's Appeal, 68 Pa. St. 143, it was
held that an order pendente lite for the
wife's support and expenses was not a judg-
ment upon which execution could issue, nor
did it create a lien nor could it be regarded
as "a decree in equity for the payment of
money." It may be stated as supported by
the weight of authority that courts have the
the power to declare a lien upon the real es-
tate of the person against whom the decree
is directed in order to secure the payment of
the alimony awarded. Gaston v. Gaston, 114
Cal. S46, 46 P. 609, 55 Am. St. Rep. 86; Hans-
com V. Hanscom, 6 Colo. App. 97, 39 P. 885;
Hall V. Hairington, 7 Colo. App. 474, 44 P.
365; Johnson v. Johnson, 22 Colo. 20, 43 P.
130, 55 A-m. St. Rep., 113; O'Callaghan v.
O'Callaghan, 69 III. 552; Frakes v. Brown, 2
Blackf. 295; Harshberger v. Harshberger, 2G
Iowa, 603; Holmes v. Holmes, 29 N. J. Bq.
9; Lawton's Petition, 12 R. I. 210; Min Young
V. Min Young, 47 Ohio St. 501, 25 N. E. 168;
Gardenshire v. Gardenshire, 2 Okl. 484, 37 P.
813; Harding v. Harding, 16 S. D. 406, 92 N.
"W. 1080, 102 Am. St. Rep. 694. In Conrad v.
Everich, 50 Ohio St. 476, 35 N. E. 58, 40 Am.
St. Rep. 684; it was held that an alimony de-
cree for a gross sum would per se operate
as a lien like any other judgment for money.
The court, after reviewing Lockwood v.
Krum, 34 Ohio St. 1, Chase v. Chase, 10&
Mass. 385, and Barber v. Barber, 21 How.
[U. S.] 582, 16 Law, ed. 226, said: "And If

the duty of the husband to provide proper
maintenance and support for his wife, beforo
and after a decree of divorce. Is not techni-
cally a debt, it is, nevertheless, a paramount
obligation springing out of a sacred rela-
tion, which, when It has passed into judg-
ment, should, as such, carry with it the
well-known binding force that attaches to
judgments at law." It has quite frequently
been held that such alimony decrees, where
for a fixed sum of money, are liens on the
real estate of the husband in the same man-
ner as any other money judgment: Coulter
v. Lumpkin, 94 Ga. 225, 21 S. E. 461; Sapp v.
"Wightman, 103 111. 150; Prakes v. Brown, 2
Blackf. [Ind.] 295; Tyler v. Tyler, 99 Ky. 31,
34 S. "W. 898; Dufrene v. Johnson, 60 Neb. 18,
82 N. "W. 107; Keyes v. Scanlan, 63 Wis. 345,
23 N. W. 570. In Russell v. Russell, 4 Greene
[Iowa] 26, 61 Am. Dec. 112, an early case,
the court said: "We find no authority in
a case of this kind for transferring the real
estate of the husband in fee simple to the
wife, independent of the consent of the hus-
band, by the act of the court. The most
that wiil be done judicially is to give the
wife a lien on the real estate of the husband
for the amount of alimony decreed." la
Questel v. Questel, Wright [Ohio] 492, a re-
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lien on real property/ and orders for the support of children may be charged

against the estate of a deceased husband.* Orders for alimony pendente lite are not

incorporated into the final deci:ee by mere mention," and the only sum allowed by

the decree being an unfounded one for separate maintenance leaves it without any

basis for an order charging a trust on the husband's property and ordering sale.^"

The coiirt may make such orders relative to the subjection of property as are reason-

ably necessary for the protection of the wife.^"-

§ 8. Suits for annulment and actions for separate maintenance.^"—A wife is

not entitled to separate maintenance when she is unjustifiably absent from the con-

jugal domicile/^ and in that case a decree awarding separate maintenance is errone-

ous.^* For the same reason a conveyance of his separate property by the husband

ceiver was appointed to receive the rents
and profits from the property in order to se-
cure the payment of the alimony aTvarded.
In Burrows v. Purple, 107 Mass. 428, the de-
cree for alimony was enforced by an order
"that execution issue therefor." And in
Sapp V, Wightman, 103 111. 159, it was said
the fact that the alimony was decreed to be
in satisfaction of dower makes no difference
as to the lien of the decree. A few of the
earlier cases refused to allow such liens in
the absence of statutory authority. Thus,
in Perkins v. Perkins, 16 Mich. 162, it was
hpi 1 <h"-t a cou^t of equity had no orig^inal

power to create liens on real estate and had
no gene I al power under the Compiled La^ws
to declare alimony to be a specific charge
upon lands or to direct such lands to be sold
in default of payment. So, also, in Casteel
V. Casteel, 38 Ark. 477, it was held that ali-

mony should not be declared a lien on the
husband's lands because it embarrassed
alienation, but in Kurtz v. Kurtz, 38 Ark.
119, the same court, in speaking- of an ali-

mony decree, observed that "as for all sums
ordered to be paid at once, and for which
execution may issue, they are already gen-
eral liens without being so expressed." De-
crees making alimony a lien on defendant's
real estate were held erroneous in Swansen
V. Swansen, 12 Neb. 210, 10 N. W. 713, and
Brotherton v. Brotherton, 14 Neb. 186, 15

N. W. 347; though later on in Dufrene v.

Johnson, 60 Neb. 18, 82 N. W. 107, it was
held that such decrees, when for a definite
sum, had the same force and effect as other
money judgments.

In Stoy V. Stoy, 41 N. J. Eq. 370, 2 A. 63S,

7 A. 625, it was held that alimony which
accrues after the docketing of the decree
allowing it becomes a lien on the lands of
the defendant as fast as it becomes due.
In Kurtz v. Kurtz, 38 Ark. 119, the court ob-
served that the embarrassment and incon-
venience incurred by making future pay-
ments of alimony a lien upon real estate
"were too obvious for discussion, but re-
marked that it was not necessary to declare
a lien in the decree, because "as for all sums
ordered to be paid at once, and for which
execution may issue, they are already gen-
eral liens without being so expressed." And
in Olin v. Hunderford, 10 Ohio, 268, it was
held that a decree for alimony to be paid in
instalments is not a lien on defendant's land
unless made a charge thereon by the decree
itself, though it was intimated that if the
alimony was payable in a gross sum it would
be. In King v. Miller, 10 Wash. 274, 38 P.

1020, the periodical payments were made a
hen on certain of the husband's lands; the

court held that a subsequent judgment for a
gross sum in lieu of such periodical pay-
ments would also become a lien. In Gaston
V. Gaston, 114 Cal. 542, 46 P. 609, 65 Am. St.

Rep. 86, the court made an allO"wance for the
wife in the form of pecuniary payments at
successive monthly intervals, and charged
them as a lien on certain community prop-
erty which was set apart to the husband.
The court held that the right to execution
for these payments did not accrue until they
respectively fell due, and that the lien for
any unpaid instalment accruing after the
expiration of five years from the entry of
the judgment, could be foreclosed notwith-
standing a statute which prescribed a period
of five years from the entry of judgments,
in general, as the period within which exe-
cution could issue."—Harding v. Harding [S.

D.] 102 Am. St. R. 703.

8. Under Comp. Laws, §§ 8640, 8641, au-
thorizing the court to make a decree in di-
vorce for the support of children a charge
upon property and to change the decree
from time to time, held that on the death of
a defendant in divorce against whom such a
decree had been renderd the court could
modify the decree by fixing the period for
which the provision for the child should con-
tinue, determining the present value of the
same, providing for its immediate payment,
and, except as against the right of dower,
making it a first charge upon the estate.
Creyts v. Creyts [Mich.] 12 Det. Leg. N. 1039,
106 N. W. 1111.

9. Kessler v. Kessler [Cal. App.] S3 P. 257.

10. Decree allowed maintenance, denied
divorce, recited tliat alimony pendente lite

had been awarded and tJien charging hus-
band's grantee as trustee ordered sale for
default in payment of any of such sums.
Kessler v. Kessler, [Cal. App.] 83 P. 257.

11. Where the court pending a suit for
alimony had enjoined defendant from receiv-
ing a certain fund an order modifying the
injunction so as to allow defendant to re-
ceive half of the fund and to invest the bal-
ance in certain land, but enjoining him from
transferring the same, held to prevent in-
cumbrances thereof and to protect the -wife.

Thomason v. Thomason [S. C] 52 S. E. 870.

12. See 5 C. L. 109.

13. Kessler v. Kessler [Cal. App.] 83 P.

257. The wife was not entitled to alimony
where without just cause she separated from
her husband and refused to return except on
condition that he send away a girl adopted
by them. Hlton v. Hilton [Miss.] 47 So 262.

14,15. Kessler v. Kessler [Cal. App.] 83 P.

257.
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could not be in fraud of the wife's right.^° In Alabama, though a suit may be
maintained for alimony uncoimected with divorce proceedings ^^ the allowance

thereof is not a matter of right but is within the sound discretion of the court.^"

In suits for alimony the only duty which the court can enforce is that of mainten-
ance,^* and in so doing it can deal only with the income of the husband.^" The
mere conveyance of all his separate estate by a husband able to work is not a dis-

ablement to provide support tantamount to fraud in the conveyance ^^ even if the

marriage was made on the strength of his property.^^ In suits for separate main-

tenance, the court may award alimony pendente lite and counsel fees ^^ without pass-

ing upon the merits of the case where the wife is without separate means and the

husband is able to support her.^' An order requiring the payment of stipulated

sums until the further order of the court is proper.^* The decree will not be dis-

turbed unless it appears that manifest injustice was done.^^

The court in annulling a voidable marriage at the suit of the husband may re-

quire him to pay a reasonable amount for the support and nurture of the issue of

such marriage ^^ and where the circumstances of the husband warrant it he may
also be required to pay suit money for the wife, and to reimburse her for family

expenditures made during the marriage.^'' Permanent alimony cannot be awarded

in such case in the absence of statute,^* but suit money may be allowed in the sound

discretion of the court at any stage of the litigation and may be included in the

final decree.'"'

AIiTBRATION OP IIVSTRTJMBIVTS.

§ 1. Nature, Kinds apd Materiality of Al-
terations (115). Fartlcular Instruments
(116).
g 2. Effect of Alteration (117).

§ 3. Curing or Ratifying Alterationa
(118).
§ 4. Pleading:, Practice, and Evidence

(US).

§ 1. Nature, hinds and materiality of alterations.^"—A material alteration is

one which changes the legal effect of the instrument upon the rights of the parties

whether such change be prejudicial or favorable to maker.^^ It is material though

made by a party to a written instrument to conform it to the actual contract of the

IS, 17, 18. Brady V. Brady [Ala.] 39 So. 237.

19. The court cannot compel the husband
to labor and earn an income. Brady v.

Brady [Ala.] 39 So. 237. In a suit for ali-

mony the allowance should in no case ex-
ceed one-half the husband's income. Id.

20, 21. Kessler v. Kessler [Cal. App.] S3

P. 257.
22. In a suit for separate maintenance, a

decree allowing solicitor's fees to the wife
for the use of her solicitor named therein
is proper. Berg v. Berg, 119 111. App. 422.

Order granting wife alimony pendente lite

at $25 per month and counsel fee of ?50; and
one allowing. $75 for defending an appeal
from the first order held no abuse of discre-
tion. Sparks v. Sparks, 25 App. D. C. 3B6.

23. Sparks v. Sparks, 25 App. D. C. 356.

24. Kozacek v. Kozacek, 105 111. App. 180.

25. Especially where appeal record was
incomplete. Berg v. Berg, 119 111. App. 422.

26. Where husband was under age of con-
sent. Willits V. Willits [Neb.] 107 N. W.
379.

27. That husband proceeded by cross pe-
tition not material. Willits v. Willits [Neb.]
107 N. W. 379.

28,29. Willits V. Willits [Neb.] 107 N. W.
379.

30. See 5 C. L.. 110, 111.
31. Hecht V. Shenners [Wis.] 105 N. W.

309.
Illustrations: Striking out words "notice

of such option [to declare default] being
hereby waived" and "without any notice
whatever." Hecht v. Shenners [Wis.] 105 N.
W. 309. Erasing name of one of the makers
of a note and inserting another in his place.
Babcock v. Henkle, 117 111. App. 640. Adding
the words "Value received with interest" to
a note after execution and delivery. In re
Pinkerton's Estate, 49 Misc. 363, 99" N. T. S.
492. Changing payee in a note. First Nat.
Bank v. Gridley, 98 N. Y. S. 445. Change of
date in a bill of lading. Merchants' Nat.
Bank v. Baltimore, C. & R. Steamboat Co,
[Md.] 63 A. 108. Alteration and subsequent
delivery of duplicate copy by erasing the
letter "s" making two plurals singular.
Webster Realty Co. v. Thomas, 107 App. Div.
612, 94 N. Y. S. 916. Changing the phrase
"I agree to sell this carload" to "I agree to
help sell this car load" is a material altera-
tion; likewise changing "To be settled for
Dec. 28, 1901, of what sold," to "to be settled
for Dec. 28, 1901, as sold." Philip Carev Mfff.
Co. V. Watson [W. Va,] 52 S, B, 515. Chang-
ing amounts to be paid for work from $52,000
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parties/" but an alteration ia no way affecting rights of pities '' or additions that

are mere surplusage^* or which make more accurate an immaterial part of an instru-

ment '° is not material. The absence of assent by the party affected by the altera-

tion is one of the invalidating elements of an alteration.'* Hence interlineations

made with mutual knowledge and consent ^'' or filling in a blank under express or

implied authority '^ are valid alterations. The same result does not follow where

the party defending has merely been negligent in preventing opportunity for altera-

tion.'°

Particular instruments.*''—^It has been held a material alteration of a note to

to $54,700 and changing date of completion
of work. Hayes v. Wagner, 220 111. 256, 77

N. E. 211.

32. Merritt v. Dewey, 218 111. 599, 75 N.

E. 1066. "Interest at 7 per cent." accident-

ally omitted from a note and later inserted

by payee. Id.-

Note: In the states where the negotiable
instrument law is in force a change in the
sum payable, either Interest or principal, is

a material alteration of the contract, which
will avoid the instrument except as against
a. party who has made or assented to the al-

teration. Hoffman v. Planters Bank, 99 Va.
480; Bank v. Chisholm, 169 Pa. 564. A holder
in due course may enforce the instrument
according to its original tenor. Colonial
National Bank v. Duerr, 108 App. Div. 355,

95 N. T. S. 810; Bank v. Snow, 187 Mass. 159;

Schwartz & Sons v. Wilmer, 90 Md. 136.

This latter rule is not generally in force

•where the negotiable Instruments law has
not been adopted. Bckert v. Pickel, 59 Iowa,
545; Schwartz & Sons v. Wilmer, 90 Md. 136;

Morrison v. Garth, 78 Mo. 434; Bank v. Stow-
ell, 123 Mass. 196, 25 Am. Rep. 67; Hurlbut
V. Hall, 39 Neb. 889. The balance, however,
is declaratory of the rule of the law mer-
chant. Kelly V. Trumhle, 74 111. 428; Walsh
V. Hunt, 120 Cal. 46; Hewins v. Cargill, 67

Me. 554; Searles v. Seipp, 6 S. D. 472; Bank v.

Novich, 89 Tex. 381; Batchelder v. White, 80

Va. 103. And this even though the altera-

tion was to make the Instrument conform to

the terms of the contract. Kelly v. Trumble,
74 111. 428. Contra. Wallace v. Tice, 32 Or.

283.—Prom 4 Mich. L. R. 389.

At common law a material alteration, even
after delivery, did not invalidate a sealed

instrument, all parties consenting. Zouch v.

Claye, 2 Lev. 35; Sheppard's Touchstone 68,

and the same rule applied to other written
instruments and to bills and notes. Master
v. Miller, 4 Term R. 320. The more modern
English cases, apparently inconsistent, Ker-
shaw v. Cox, 3 Esp. 246; Hamelin v. Bruck,
9 Q. B. 306, recognized this common-law rule,

Downes v. Richardson, 5' B. & Aid 674, but
their holdings were demanded by a stamp
act which required a new stamp after any
alteration, Irrespective of the consent of the
parties. See Byles on Bills [16th Bd.] 334.

While the principal case Is sanctioned by
some authority (Taylor v. Taylor, 12 Lea
[Tenn.] 714), the sounder view permits a
recovery on an instrument where the alter-

ation Is made merely to correct a mistake
(Ames V. Culburn, 11 Gray [Mass.] 390) and
with no fraudulent intent to avoid the note
(Wallace v. Tice, 32 Or. 283). The case of

Kelly V. Trumble, 74 111. 428, is clearly dis-

tinguishable, the alteration there being made
after delivery.—From .6 Columbia L. R. 365.

33. Crowe V. Beem [Ind. App.] 75 N. E.
302.

34. Insertion of figure "90" In an instal-
ment note before words "days after date"
but not changing time or manner of pay-
ment elsewhere specified in the note. Crowe
V. Beem [Ind. App.] 75 N. E. 302.

35. Nance v. Gray [Ala.] 38 So. 916. A
note valid without description of land Is not
rendered void by interpolating the word
"west" in the description of land in the note
to make description more accurate. Id.

36. Babcock v. Henkle, 117 111. App. 640;
Hershman v. Stafford [W. Va.] 52 S. E. 533.

37. Interlineations changing a fee simple
to a life estate, made In a deed with the
knowledge and consent of the parties after
its execution and delivery but before record-
ing, will not affect the validity of the deed
as between the parties, nor discredit the
genuineness of the conveyance. Hunt v.

Nance [Ky.] 92 S. W. 6.

38. In the absence of evidence that the
blank In a paper sued on is the result of
mistake, the presumption Is that the payee
who is also the holder, has the right to fill

up the blank with any amount agreed upon
between him and the maker, unless its ex-
ercise has been unreasonably delayed.
Chestnut v. Chistnut [Va.] 52 S. E. 348. One
holding a paper executed by anotlier with
express or implied authority to fill up the
blanks therein may do so, with the same ef-
fect as though it had been fully executed
before delivery. Whether it be under seal
or not, and they may thereafter be recorded
without re-execution or acknowledgment.
Friend v. Tahr [Wis.] 104 N. W. 997.
Note: The rule that blanks in a deed

could not be filled by a third person unless
expressly authorized to do so, by writing or
by parol, was questioned as early as 1822 by
Chief Justice Marshall in the case of United
States V. Nelson, 2 Brock. 64. Marshall's
prophecy that the strict rule of the common
law would be some day set aside is fast com-
ing true. The principal case is In line with
this tendency and goes so far as to hold that
one to whom a deed containing blanks is

given, has implied authority to fill the
blanks. This rule applies to deeds as well
as to commercial paper. Nelson v. McDon-
ald, 80 Wis. 605, 27 Am. St. Rep. 71, and
cases there cited. This rule applies to
blanks In surety bonds (Dolbeer v. Living-
ston, 100 Cal. 617); to an assignment of cor-
porate stock (Bridgeport Bank v. New York,
etc., R. Co., 30 Conn. 231); to consideration
In deeds and mortgages (Quinn y. Brown, 71
Iowa, 376, 34 N. W. 13; Reed v. Morton, 24
Neb. 760).—Prom 4 Mich. L. R. 398.

39. Merchants' Nat. Bank v. Baltimore, C.
& R. Steamboat Co. [Md.] 63 A. 108.

40. See 5 C. L. 110.
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add interest/^ to change the payees,*^ to make joint pa3'ces several,*" to, strike out

a waiver of notice,** but not to make more accurate needless words of description.*'

It has also been held material in a contract to change the amount to be paid for

work *° or date of its completion,*^ or to diminish the work undertaken by changing

plural to singular,*' to reduce an undertaking to sell,*" or the time of accoimting for

sales,'" from an absolute one to a conditional one. A change of date in a bill of

lading has been held material.''-

§ 2. Effect of alteraiion.^^—-An immaterial alteration does not destroy the

validity of a note,'^ and it is said that except in Missouri and New Jersey no alter-

ation vitiates an instrument unless it is material.'* Interlineations in a deed made
with mutual knowledge and consent, do not affect its validity as between the par-

ties." An alteration consented to by some but not all co-parties may be a defense

for the non-consenting ones, but any material alteration made in any instrument in

writing by a party having an interest in its performance, or when made with his

assent and without consent of the other party to the instrument, will avoid it and

discharge the party not agreeing to the alteration from its performance.'" Even

where alteration was made possible by the negligence of the obligor, he may, in some

cases, urge it as a defense.''' If a material alteration appears to have been made
fraudulently by the party producing and relying on the agreement, or with his priv-

ity, such party cannot recover on the original consideration,'* but an alteration

made innocently, while invalidating the instrument, still permits recovery on the

original obligation, '° for the intent with which alterations are made may be, and in

such a case is, material."" A material alteration made after the , instrument has

41. Inserting "Interest at 7 per cent."

Merritt v. Dewey, 218 in. 599, 75 N. B. 1066.

Adding "Value received with interest." In
re Pinkerton's Estate, 49 Misc. 363, 99 N. Y.

S. 492.
42. Babcock v. Henkle, 117 111. App. 640.

One of several payees of a note made paya-
ble to them jointly, sent it to the maker
after endorsing it, who without authority
struck out the name of one of the payees and
put his own in its place and struck out the
word "jointly." First Nat. Bank v. Gridley,

98 N. T. S. 445. Held not authorized by Neg.
Instr. Law, J 33. Id.

43. See preceding note. First Nat. Bank
v. Gridley, 98 N. T. S. 445.

44. Hecht V. Shenners [Wis.] 105 N. "W.

309.
45. Insertion of word "west" in a descrip-

tion in a note unnecessary to its validity.

Nance v. Gray [Ala.] 38 So. 916.

46,47. Hayes v. Wagner, 220 111. 256, 77

N. E. 211.

48. Webster Realty Co. v. Thomas, 107

App. Div. 612, 94 N. Y. S. 916.

49. Agree to sell changed to agree to

"help" sell." Philip Carey Mfg. Co. v. Wat-
son [W. Va.] 62 S. B. 515.

50. Changing "to be settled for Dec. 28,

1901, of what sold," to "to be settled for Dec.

28, 1901, as sold." Philip Carey Mfg. Co. v.

Watson [W. Va.] 52 S. B. 515.

51. Merchants' Nat. Bank v. Baltimore, C.

& R. Steamboat Co. [Md.] 63 A. 108.

52. Seo 5 C. L. 111. See, also, generally
as to effect on deeds. Tiffany Real. Prop. 880.

53. Crowe V. Beem [Ind. App.] 75 N. B.

302.
54. Philip Carey Mfg. Co. v. Watson [Ky.]

52 S. E. 515.

as. Hunt V. Nance [Ky.] 92 S. W. 6.

56. A note executed by a number of sign-

ers in blank: afterwards name of one of
signers was erased and his name written in
as payee while another became a maker in
his stead. Babcock v. Henkle, 117 111. App.
640. An agreement which is signed by all
the parties but one, and in order to procure
his signature a material change is made in
the instrument, becomes ineffectual as to a
party who had signed the agreement pre-
viously but did not know of or consent to
the change. This is not strictly an altera-
tion of an instrument which contemplates a
completed contract, but rather constitutes a
failure of minds to meet. Hershman v. Staf-
ford [W. Va.] 52 S. B 533.

57. Although a railroad is negligent in
not demanding surrender of bills of lading
on delivery of goods, nevertheless where
such bills were subsequently altered and
then negotiated in due course, the railroad
company was released from liability on the
bills by the alteration. Merchants' Nat.
Bank v. Baltimore, C. & R. Steamboat Co.
[Md.] 63 A. 108. A statement in a bill of
lading that "any alteration, addition, or era-
sure in the bill of lading, which shall be
made without the special notation hereon of
the agent of the carrier, shall be void," has
no reference to fraudulent alterations after
havinpr been issued by carrier; but only to
unauthorized alterations by persons on be-
half of the carrier at the time of execution.
Id.

58. Philip Carey Mfg. Co. v. Watson [W.
Va.] 52 S. E. 615.

59. Hayes v. Wagner, 220 111. 256, 77 N.
E. 211. Alterations made in good faith in

expectation of a new and different contract
and intended merely as notations or memor-
anda. Id.

60. Hayes v. Wagner, 220 111. 256, 77 N. E.

211.
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left the indorser's hand releases him, though indorsement was unqualified."^ Under

the Negotiable Instruments Law where there are suspicious marks on a note and the

jury finds that there have been alterations, the note will be avoided as to an indorser

unless made anterior to or at the time of indorsement, or with defendant's consent

if subsequent thereto or coming within statutory exceptions."^

Exclusion from jury.^^—A material alteration apparent on the face of the note

and made after execution by the parties to be held without their consent and with

the knowledge and consent of the original paj^ee excludes it from evidence,"* and a

statute making an exception to the general rule that a note materially altered after

delivery is inadmissible in evidence except to prove the alteration, and is wholly

void does not apply to a note altered and transferred before the act took effect f^ but

it is not error to admit a note in evidence and leave questions of alteration to jury,

where it is not clearly apparent upon inspection,"" nor to admit an instrument in

evidence to show the facts in relation to its execution as part of the original trans-

aetion and the circumstances of its alteration, where such changes are claimed to

have been innocently made,"' nor an instrument whose alterations have been suffi-

ciently explained,"* nor to allow proof of the contents of an unaltered duplicate as

a basis for recovery, where one duplicate was innocently altered."^

§ 3. Curing or ratifying alterations'^ restricts the issues when a note is sued

upon to those presented by the altered tenor of it.'^

§ 4. Pleading, practice, and evidence.''^—-In suing upon a note alleged to have

been altered, burden of proof is first on plaintiff to show himself entitled to re-

cover.'^ After the plaintiff has made a case and the note is in evidence and no

alteration apparent from an inspection thereof, the burden of proving material al-

teration rests on defendant,'* and material' alteration having been established by

the defense, the burden shifts back to the plaintiff to prove legal justification there-

61. First Nat. Bank v. Gridley, 98 N. T.
S. 445. Section 116 Neg. Inst. Law, whereby
an indorser witiiout qualification "warrants
to all subsequent holders in due course, does
not apply to fraudulent changes made after
instrument has left indorser's hands, espe-
cially when considered in connection with
§ 205. First Nat. Banlt v. Gridley, 98 N. T. S.

445.
62. Nee. Instr. Law, Act. 1901, § 124, pro-

viding that a holder in due course may en-
force according to original tenor. Colonial
Trust Co. of Reading v. Getz, 28 Pa. Super.
Ct. 619.

63. See 3 C. L. 157.
64. Babcock v. Henkle, 117 111. App. 640.

65. Hecht V. Shenners [Wis.] 105 N. "W.
309. Exception in favor of a holder in due
course not connected with alteration, created
by Negotiable Instrument Act (Laws 1899,
c. 355, p. 681), becoming effective May 15tli,

1899, cannot apply to a note transferred to
plaintiff on April 12, 1899. Id.

66. Colonial Trust Co. of Reading v. Getz,
28 Pa. Super. Ct. 619. By an "apparent al-
teration" is not meant an alteration so ap-
parent on ordinary inspection as to leave no
room for doubt but merely such as would
arouse the suspicions of a prudent man. Id.

A note bearing some evidence on its face, of
the date having been scraped and Jan. 19
being changed to Jan. 29, being merely
marks of suspicion. Id.

67. Hayes v. Wagner, 220 111. 256, 77 N. E.
211.

68. Suffloient explanation: Showing that
the alterations, erasures, and interlineations

in a lease existed at the time it was executed
and that the assignee received an exact copy
of the original with its alterations under
which he occupied leased premises and paid
rent. Landt v. McCullough, 218 111. 607, 75 N.
B. 1067. Proof that because of defects in a
quitclaim deed another deed was executed on
a warranty deed form and the erasures were
such merely as made it conform to the orlg-
quitclaim deed suflaciently explained the
erasures. W^ilder v. Aurora, De Kalb & R.
Elec. Traction Co., 216 111. 493, 75 N. B. 194.
Evidence that a deed had been in possession
of plaintiff 30 years and that certain erasures
and interlineations were in it at the time
he received it was a sufficient explanation of
them. Bentley v. State [Ala,] 39 So. 649.
Proof of custom of altering the dates of bills
of lading at time of Issuance to make them
conform to the true date is not admissible
in support of the contention that an altera-
tion of a "spent" bill fraudulently made for
fraudulent purposes, was authorized. Mer-
chants' Nat. Bank v. Baltimore, C. & R.
Steamboat Co. [Md.] 63 A. 108.

69. Hayes v. Wagner, 220 III. 256, 77 N.
B. 211.

70. See 5 C. L. 112.

71. In a suit to recover upon a note as
altered, evidence to show that proceeds of
original note were applied for benefit of de-
fendant was irrelevant. Colonial Trust Co.
of Reading v. Getz, 28 Pa. Super. Ct. 619.

72. See 5 C. L. 112.

73,74. Merritt v. Dewey, 218 111. 599, 75
N. E. 1066.



Cur. Law. ALTERATION OF INSTRUMEKTS § 4. 119

for or circumstances not precluding recovery.''^ In the absence of such explana-

tion, the alteration will be presumed to have been made by the party producing the

agreement or with his privity and fraudulently, so far as legal fraud attaches to a

willful change of an agreement by a party thereto.''^ But a plaintiff is not bound
to anticipate what evidence, as to an alteration in a note not apparent upon its face,

the defendant may offer," and having made a prima facie case and rested, he may
introduce evidence in rebuttal as to alleged alterations.'* The presumptions as to

the reality of apparent alterations and as to whether an apparent alteration was con-

temporaneous with or subsequent to execution vary and conflict in different courts.'"

The presence or absence of circumstances or appearances of suspicion may make a

prima facie case to be overcome by the other party.^" An addition to a note, bene-

ficial to the holder, written in a different style, may be a cause for suspicion, requir-

ing explanation, before recovery is permitted,^^ but the substitution of a merely

synonj'mous expression, no other word being appropriate, is not such evident mark
of suspicion as to exclude the instrument from admission in evidence.*'^ The ma-
teriality of an alteration is a question of law for the court upon the admissibility

of the altered agreement in evidence,^' but in doubtful cases it is held that the

facts of suspicion or explanation should go to the Jury.'* The instrument should

not go to the jury when there clearly are invalidating alterations.*^ A charge on

the privity of a' principal to an alteration by his agent and one on the absence of

consent thereto by the other party should be put disjunctively.*''

See 2 Am. Bng-. Enc. Law [2 ed.]

75. Merritt v. Dewey, 218 IH. 599, 75 N. B.
1066. Where a material alteration is shown
to have been made after the execution of the
agreement, the burden is on the party pro-
ducing and relying upon the agreement to

explain the alteration by showing that It

was under circumstancs rendering it lawful.
Philip Carey Mfg. Co. v. Watson [W. Va.]
52 S. B. 515.

79. Philip Carey Mfg. Co. v. Watson [W.
Va.] 52 S. B. 515.

77. Bunnell v. Kintner, 27 Pa. Super. Ct.

605. Where judge rules that alterations in

a note are not so apparent on its face as to
exclude it from evidence, the plaintiff may
proceed on the theory that the note is un-
altered. Id.

78. Bunnell v. Kintner, 27 Pa. Super. Ct.

605.

79.
272.

80. Circumstances raising a presumption
that an alteration in an instrument is made
at the time of its execution may be rebutted
by other suspicious circumstances raising,
opposite presumptions. Rogers v. Page [C.i

C. A,] 140 F. 596. The fact that ink used
in an alteration is darker than that in the
body of the instrument is a circumstance
tending to rebut the presumption that the
alteration was contemporaneous with the ex-
ecution of the paper. Id. So too is the va-
riance between a pleading setting up two dis-

tinct mortgages, one for $25,000 and another
for $35,000, and the evidence establishing
one mortgage only drawn originally to se-

cure a $25,000 note, altered to $35,000 and of

a different date than that alleged in the
pleading, is a suspicious circumstance rebut-
ting the presumption that the alteration was
made at the time of execution. Id.

SnfflelcncT of proof: Where nine notes
were all alike at time of execution and one
(in suit) subsequently contains an erasure

with a red Ink line, not evident in the others
and three witnesses testify uncontradicted
that the erasure was made after delivery,
the trial court's conclusion that the evidence
was not sufficient to justify a finding that
the note was altered after execution and de-
livery will be reversed. Hecht v. Shenners
[Wis.] 105 N. W. 309. Bvidence held not to
establish an alleged erasure on back of a
promissory note. Farmers' & Merchants'
Bank v. Carlson [Neb.] 107 N. W. 1009.

81. In re Pinkerton's Bstate, 49 Misc. 363,
99 N. T. S. 492. Where body of note appears
to be written with soft, blunt pencil and be-
low the signature, the words "Value re-
ceived with interest" seemed to have been
written with a hard sharp-pointed pencil. Id.

82. Writing "fourth" above word "quar-
ter" in description in deed. Campbell v.
Bates [Ala.] 39 So. 144.

83. Philip Carey Mfg. Co. v. Watson [W.
Va.] 52 S. E. 515. An alteration of dates
in bills of lading. Merchants' Nat. Bank v.
Baltimore, C. & R. Steamboat Co. [Md.] 63
A. 108.

84. The credibility of a witness, especially
where he is an interested party, testifying
that a note was not changed after coming
into plaintiff's hands, should not be with-
drawn from the jury, even though uncontra-
dicted (Colonial Trust Co. of Reading v.
Getz, 28 Pa. Super. Ct. 619); likewise al-
though the testimony of the holrler of a note'
that his bookkeeper made the alteration un-
authorized, is uncontradicted, yet, as the al-
teration was in his favor, made while the
note was in his possession, it was a question
for the Jury whether or not he made the
alteration (McDonald v. Nalle [Tex. Civ.
App.] 91 S. W. 632).

sr,. See ante, § 2.

86. An instruction that the verdict should
be for the defendant if an alteration in a
note was made with the knowledge or con-
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ANI3IAI.S.

§ 1. Property In Animals (120).
g 2. Personal Injuries Inflicted by Ani-

mals (120).
§ 3.^ Injuries to Propery by Animals

Trespassing or Running at Large (122).
g 4. T^iability for Killing or Injuring Ani-

mals (123).
g S. Contracts of Agistment (123).

g 6. Estrays and Impounding (124).

§ 7. Regulations as to Care, Keeping and
Protection, and Health (125). Interstate
Transportation; Quarantine; Inspection (126).

§ 8. Marks and Brands (]26).

§ 9. Cruelty to Animals (128).
§ 10. Crimes Against Property in Ani-

mals (126).

§ 1. Property in animals.^'—The modern rule is that a dog is a species of

property recognized by law."" The ownership of animals ferae naturae is in the

state in its sovereign capacity, as the representative and for the benefit of all its

people ia common."'^ No person can acquire an absolute' property in them/^ but

persons lawfully killing them acquire a qualified property in the carcasses."'

§ 2. Pergonal injuries inflicted by animals.^*—In actions to recover damages

for injuries sustained in consequence of the kick or bite of a vicious animal, the

principles governing the ordinary negligence action have no application."^ The
keeper, owner, or harborer "° of a domestic animal, is liable for personal injuries

sent of the plaintiff, by his agent, and that
his agrent in making sucli change was acting
within the scope of his authority and with-
out the knowledge or consent of the defend-
ants, while not positively erroneous, should
nevertheless have been given disjunctively
if requested by the defendants. McDonald
V. Nalle [Tex. Civ. App.] 91 S. Vr. 632.

87. No cases have been found for this sub-
ject since the last article. See 5 C. L. 112.

88. No cases have been found for his sub-
ject since the last article. See 5 C. L. 113.

89. See 5 C. L. 113.

90. Dog registered under Acts Gen.
Assem. Feb. 25, 1879 (16 Laws Del. p. 68, c.

4S). Harrington v. Hall [Del.] 63 A. 875. Is
property within the meaning of Rev. St. 189S,

f 4427, punishing the willful, intentional and
malicious poisoning of animals. State v.

Coleman, 29 Utah, 417, 82 P. 465.

01. State V. Niles [Vt,] 62 A. 795.

92. The ownership of such animals is, at
most, a qualified one. State v. Niles [Vt.]

«2 A. 795.

93. See Fish and Game Law, 5 C L. 1426.
Nonresident who pays for and obtains a li-

cense from the state to kill deer, and kills

one. Acts 1904, p. 167, No. 128. State v.

Niles [Vt.] 62 A. 795. Acts 1896, p. 74, No.
94, as amended by Acts 1898, p. 84, No. 108,
for the protection of deer, was repealed only
so far as inconsistent by Acts 1904, p. 167,

No. 128, providing for the granting of hunt-
ing licenses to nonresidents, and nonresidents
must conform to its provisions and are sub-
ject to its penalties and presumptions. Id.

94. See 5 C. L. 113.

95. Hunter v. Metropolitan Exp. (7o.. 98 N.
T. S. 234. Negligence and contributory neg-
ligence in the ordinary sense of those terms

are not elements. Malloy v. Starln, 99 N. T.
S. 603.

96. Gen. Laws 1896, c. Ill, § 5, makes one
harboring a dog liable for all damages done
by it, as if he were the owner. Oldham v.

Hussey [R. I.] 62 A. 377. One who permits
his agent to keep a vicious dog on his prem-
ises, knowing it to be vicious, is liable for
the damages caused by it. Defendant's por-
ter kept a dog, which the evidence sho'u^ed
was known by defendant to be vicious.
Barklow v. Avery [Tex. Civ. App.] 13 Tex.
Ct. Rep. 893, 89 S. W. 417.
NOTE. 'What amounts to a feeeping and

barboring: Even at common law one who
keeps or harbors a vicious dog knowing its

vicious propensities seems to be responsible
for its actions, although he is not the owner.
M'Kone v. Wood, 5 C. & P. 1; Bundschuh v.

Mayer, 81 Hun [N. T.] 111. But now this
liability is quite generally imposed or de-
fined by statute. Tet precisely what consti-
tutes "keeping or harboring" has been usually
left to the courts to define. In a fe"w cases
the language used by the court would sus-
tain the rule that merely to permit the dog
to remain upon the premises constitutes a
"harboring." Jaeobsmeyer v. Poggemoeller,
47 Mo. App. 560. But the better and gen-
erally accepted rule seems to be that thf?

question is one of fact for the jury, who are
to decide it in the light of all the evidence.
T^'hittemo^e v. Thomas, 153 Mass. 347. And
the test usually given them is that the dog
must have been In the possession or control
of the defendant as a domestic animal. Cum-
mings V. Riley, 52 N. H. 368. Or, if kept
by servants or agents, the dog must be kept
in some sense for the defendant's benefit.
Baker v. Kinsey, 38 Cal. 631; Collingill v.
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inflicted by it only when he has notice of its vicious traits,''' or is negligent/^ unless

Si different rule is prescribed by statute.'*^ In Louisiana in order to render the

•owner liable some negligence on his part must be shown.^ Hence he is not liable

when it is shown that the animal has always been of kind temper, and has never

attempted to bite any one, and has never given occasion to suspect that it would

bite.^ The burden of making such showing, however, is on the o^mer, and in the

absence thereof he is presumed to have been negligent in not restraiaing the animal.^

Where a servant is injured by a vicious animal belonging to his master, the usual

rules as to assumption of risk apply.* The owner or keeper of a wild animal is

chargeable with Icnowledge of its vicious tendency and disposition, and is liable for

injuries inflicted by it without proof of actual negligence on his part.^ One who,

with knowledge of an animal's evil propensities, wantonly e-xcites it, or voluntarily

•or unnecessarily puts himself in its way, cannot recover for the injuries resulting."

One seeking to recover for an injury by a domestic animal must allege ^ and

prove the scienter.* Knowledge of viciousness may be implied from circumstances,"

Haverhin, 128 Mass. 218.—From 19 Harv. Li.

R. 463.

»7. If the owner has knowledge of the
viciousness, he is prima facie liable for in-

juries done, without proof of neglig'ence as
to the manner of keeping the animal. Coop-
er V. Cushman [Mass.] 76 N. B. 4G1. One
keeping or harboring a dangerous animal
with knowledge of its propensities incurs &
prima facie liability for any injuries caused
by it. Hunter v. Metropolitan Exp. Co., 98

N. T. S. 234. A vicious animal is a nuisance.
Quigley v. Adams Exp. Co., 27 Pa. Super. Ct,

116. "Where the owner of a vicious animal
has notice of his character, the law imposes
on him the duty of so keeping it as to avoid
injuries therefrom and he is chargeable for

damages resulting from his failure to do so.

Quigley v. Adams Express Co., 27 Pa. Super.
Ct. 116. The owner, keeper, or harborer of
a vicious dog, known to be such, must re-
strain it, and if he permits it to run at large
he is liable for damages done by it. Bark-
low v. Avery [Tgx. Civ. App.] 13 Tex. Ct.

Rep. 893, 89 S. W. 417.

98. "Where the declaration avers that the
0"wners, "v,^en kno'wnig the vicious and
treacherous nature of the horse, w-ere grossly
careless and negligent in not informing the
plaintiff," the gist of the action is the al-

leged negligence and it must be shown.
Cooper V. Cashman [Mass.] 76 N. B. 461.

"Where the owners of a horse had no reason
to suppose that the person" in charge of it

did not know that on a single occasion it

had kicked a person, they could not be
charged with negligence in not informing
him. Id. The keeplins of bee.s is recognized
as proper and beneficial and liability for in-

jury done by them rests on the doctrine of
negligence. Petey Mfg. Co. v. Dryden [Del,]

62 A. 1956.

9». Gen. Laws 1896, c. Ill, gives a remedy
to a person* who is bitten by a dog upon a
highway, without reference to the defend-
ant's knowledge of the dog's viciousness.
Oldham V. Hussey [R. I.] 62 A. 377. "While
this statute extends the owner or keeper's
liability for damage done in the highway, it

does not impose any liability beyond that of
the common la"w for acts of a dog com-mitted
within the owner or, keeper's inclosure. Id.

1. Beast act of negligence by owner of

dog is sufficient; but some negligence must
be shown. The owner of an animal is an-
swerable for the damage it causes. Civ.
Code, § 2321. Bentz v. Page [La,] 39 So. 599.

2. Bentz V. Page [La.] 39 So. 599.
3. Owner who assumes that a strange dog

will not bite, and on that assumption per-
mits the beast to run at large, is guilty of
some degree of negligence. Bentz v. Page
[La.] 39 So. 599.

4. Under issues made jpy the pleadings
and the circumstances shown by the evi-
dence held that servant's lack of knowledde
of the viciousness of a horse was a material
element of his cause of action, which he was
bound to prove. St. Louis Nat. Stock Yards
V. Morris, 116 III. App. 107.

5. If negligence is an element at all. It is

not so in the ordinary sense of the term,
but consists in the act of keeping the ani-
mal with knowledge of its disposition, which
knowledge is imputable to him as a matter
of law. Malloy v. Starin, 99 N. T. S. 603.
Knowledge of the vicious character of a
bear, in the possession of one who was a
common carrier, imputed to him. Id.

A common carrier holding a vicious ani-
mal which it had transported, until payment
of the freight charges, had it in its keeping
(MaHoy v. .Starin, 99 N. Y. S. 603), but it was
not liable for injuries inflicted by it upon
an infant, while it was kept caged in a
freight house, where the cage was partially
opened and left so by the owner. Id.

e. Malloy V. Starin, 99 N. Y. S. 603. Act
of plaintiff in such case is deemed the proxi-
mate cause of the injury. Hunter v. Metro-
politan Exp. Co., 98 N. Y. S. 234.

7. The plaintiff's statement averred that
defendant knew that the horse "was accus-
tomed to attack and bite mankind." Quig-
ley V. Adams Exp. Co., 27 Pa. Super. Ct. 116.

8. Quigley v, Adams Exp. Co,, 27 Pa.
Super. Ct. 116. Declarations of one purport-
ing to be the driver that the horse had bit-
ten other persons are insufficient to go to the
jury on the question of the owner's knowl-
edge, where the declarant does not appear to
have been present when the biting occurred
and when he made the statement some time
aft&rward. Id. Evidence that a dog had
been seen to run out and attack persons, had
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and the owner is chargeable with the knowledge of one to whom he has committed

the care and custody of the animal.^"

§ 3. Injuries to property by animals trespassing or running at large}'^—At
common law every man was bound to keep his cattle within his own inclosure, and

failing thereof if they escaped and trespassed on another's lands, was liable for the"

resulting damage.^ ^ But this rule has been changed by statute in many states so

that the owner is only liable in case the stock trespass on lands enclosed by a lawful

fence, or embraced in a district in which stock is by law prohibited from running

at large. "^^ In many of the western states the owner of cattle may permit them to

run at large and is not liable in trespass even though they wander upon and de-

pasture uninclosed lands of another,^* it being the duly of the landovmer to enclose

his land with a fence sufficient to exclude cattle of all sizes and kinds of ordinary

disposition as to breaking fences.^'' Neither this rule ^° nor statutes requiring fenc-

ing, however, permit one to willfully and knowingly drive his cattle upon the un-

inclosed premises of another without his consent.^^ Nor can one unlawfully fene-

snapped at witnesses and had torn a woman's
dress, some of which things had been done
in defendant's presence, held sufficient to
apprise him that the dog was likely to bite
persons on the highway. Fitzgerald v. War-
holy, 109 App. Div. 606, 96 N. T. S. 243. Evi-
dence offered specifically to prove that the
dog attacked the witness before plaintiff was
bitten, and that the defendant had notice
thereof was properly stricken out, where the
witness was unable to fix the time when it

was done, so as to charge defendant with
notice. Deltricli v. Kettering, 212 Pa. 356,
61 A. 927. And where evidence so specifi-

cally offered was properly stricken out as
not coming up to the offer under which it

was admitted, it could not be maintained
that such evidence was admissible to prove
the dog's general behavior, it not having
been offered for that purpose. Id.

». Evidence that defendant frequently
kept his horse muzzled implied knowledge of
its viciousness. Poland v. Minshall, 96 N. T.
S. 200.

10. Owner of a dog held chargeable with
the^knowledge of his brother, to whose cus-
tody the dog was committed, as to its vicious
character, although such knowledge was not
communicated to the owner. Soronen v. Von
Pustau, 98 N. T. S. 431. And the statements
of such brother, tending to show such
fenowledge, were admissible in evidence. Id.

11. See 5 C. L. 115.

12. Ryall V. Allen [Ala.] 38 So. 851.
13. The common-law rule does not pre-

vail in Alabama, but lie who seeks protec-
tion against animals running at large must
inclose against them by a lawful fence. Ry-
all V. Allen [Ala.] 38 So. 851. And if stock
trespasses on lands so inclosed, or embraced
In a district where stock is prohibited from
running at large, the owner is liable for the
damages, and for double damages for each
trespass after the first. Code 1896, § 2115.
Id. In Kansas the general fence law of
1868 (Gen. St. 1901, c. 40) relieves owner
from liability exceiSt for trespasses commit-
ted on lands inclosed with the legal fence
therein described. Missouri Pac. R. Co. v.

Olden [Kan.] 83 P. 25. But where the herd
law of 1872 (Laws 1872, p. 384, c, 193) is

adopted, it operates as a re-adoption of the

common-law rule of liability and the gen-
eral fence law has no application. Id.

14. Healy v. Smith [Wyo.] 83 P. 583; Mus-
selshell Cattle Co. V. Woolfolk [Mont.] 85 P.

874. Under the laws of Idaho, live stock,
with certain exceptions, may run at large
and graze upon any uninclosed lands of the
state, and it will not amount to an action-
able trespass against their owner. Swanson
V. Groat [Idaho] 85 P. 384. Lands not sep-
aranted by fences from government lands are
regarded as uninclosed lands, as to the
straying thereon of cattle from adjoining
lands. Hardman v. King [Wyo.] 85 P. 382.
Where cattle so stray upon uninclosed lands,
it is not an actionable trespass for the
owner to drive them therefrom. Id.

15. In Texas the owner of cattle, herding
them just outside of another's pasture, was
held not liable for their trespassing after
breaking through the fence, unless they were
breachy, there being very slight evidence,
if any, that defendant "knew and intended"
that the cattle would brea'k down the fence
and enter the pasture. Moore v. Pierson
[Tex. Civ. App.] 93 S. W. 1007. Where
plaintiff testified that he had a good fence
in good repair, it was proper to exclude his
further testimony that the fence was sufii-

'

cient to turn and keep out all ordinary cat-
tle of different kinds. Id.

16. Healy v. Smith [Wyo.] 83 P. 583. Is
liable in trespass If he willfully, deliberately,
and knowingly drives them on such land and
holds, herds, and grazes them there over the
owner's protests and objections. Swanson v.
Groat [Idaho] 85 P. 384. One who know-
ingly and willfully permits sheep to be
herded on lands of another, and to depasture
the same. Musselshell Cattle Co. v. Wool-
folk [Mont.] 85 P. 874. Where defendant
willfully drove his cattle upon another's
land, consuming the grass and water need-
ful for plaintiff's cattle, and threatened to
continue such acts, on account of the im-
possibility of accurately estimating the dam-
ages in money, and to prevent a multiplicity
of suits, the enjoining of further trespasses
was justified. Id.

17. Sess. Laws 1885, p. 229, authorizing
a recovery for injuries by animals breaking
through a lawful fence, does not preclude a
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ing public land for the purpose of pasturing stock thereon recover damages for the

depasturing of the land by another and the eonsequen,tial injury wrought by his

being compelled to pasture his stock upon the public range/.^ or obtain an injunction

restraining the continuance of such depasturing.^* One may rightfully drive cattle

along the public highway,^" and if, without fault on his part, and owing to a lack

of intervening fences, they run therefrom into adjacent lands, or lands not abutting

on such highway, is not liable for the resulting damage, provided he makes fresh

pursiiit and uses all proper endeavors to drive them back.^^ The liability of the

owner of cattle for damage done by them may sometimes depend upon contract re-

lations.^^ Liability for injury done by bees to property rests on the doctrine of

negligence,^^ and trespass quare clausum fregit will not lie therefor.^*

§ 4. Liability for hilling or injuring animals.^^—One unlawfully killing a dog

duly registered according to law is liable to its owner for its value.^^ So, too, one

negligently killing the animal of another is liable,^^ though it was running at large

in violation of law.^^ One may not maliciously injure or kill a dog for a mere tres-

pass on his premises/' though he has posted a notice against such trespassing,^"

but may do so where it is killing his fowls on his premises.^^ A bailee who negli-

gently injures an animal in his possession is liable to the owner."^ Eailroad com-

panies are liable for iifjuries to animals on their rights of way, where they are not

fenced or guarded as required by statute.^'

§ 5. Contracts of agistment.^*—Wliere one agrees to pasture a certain number
of cattle at a specified price per head, and not to put any other cattle in his pasture

except certain of his own, there is an implied provision that he will not overstock

such pasture and will keep the fences in a reasonably safe condition,'^ and the iact

that no definite term for the duration of the contract is fixed does not preclude a re-

covery for damages sustained during its continuance.^* In an action for damages

for failure to furnish cattle received under a contract of pasturage with sufficient

water, evidence of results obtained in another pasture under similar conditions, but

where there was plenty of water, is admissible.'^ Statutes in some states give a lien

recovery for a willful trespass for driving
sheep upon another's uninclosed land and
contrary to his warning. Bell v. Gonzales
[Colo.] 83 P. 639.

18. Title to land is in Federal government
and it alone may sue for injuries to it.

Clemmons v. Gillette [Mont.] 83 P. 879.

19. Cannot call on equity to prevent an-
other from trespassing on him, by the pas-
turing of cattle. Clemmons v. Gillette
[Mont.] 83 P. 879.

20,21. Wood v. Snider, 95 N. T. S. 608.

22. Defendant held liable for damage done
to plaintiff's crops by cattle, under his agree-
ment to protect the crop from such injury,
while the plaintiff was cultivating defend-
ant's land as tenant. Gloor & Co. v. West
[Tex. Civ. App.] 89 S. W. 783. In an action
for damages under such an agreement it was
not necessary to charge that it was the ten-
ant's duty to keep the fences in repair and
protect himself against trespasses by stock.
Id.

23. See note, 5 C. L. 114, n. 72. Petey
Mfg. Co. V. Dryden [Del.] 62 A. 1056.

24. Petey Mfg. Co. v. Dryden [Del.] 62 A.
.1056.

25. See 5 C. L.. 116.

26. Harrington v. Hall [Del.] 63 A. 875.

Act of defendant's son in shooting dog un-
der general or special direction of defend-
ant held the act of the latter. Id.

27. Evidence held to sustain a finding
that defendant was not negligent in killing
plaintiff's dog. Wallace v. North Ala. Trac-
tion Co. [Ala.] 40 So. 89.

28. One who unlawfully permits an ani-
mal to run at large in the streets of a city
may recover for its death, caused by the
negligence of another just prior to discov-
ering the animal in the street, though there
was no negligence after such discovery.
The animal was run into by defendant's de-
livery wagon and killed. Ensley Mercantile
Co. V. Otwell [Ala.] 38 So. 839.

2d, 30.

875.

Harrington v. Hall [Del.] 63 A.

31. For killing his turkeys. Harrington
V. Hall [Del.] 63 A. 875.

32. Allegations of carelessness and negli-
gence in a complaint for suffering a horse to
run away and kill himself held too general
to withstand a special demurrer, and evi-
dence insufficient to support the verdict for
plaintiff. Stewart v. Greene [Ga.] 53 S. E.
450.

33. See Railroads, 6 C. L. 1194.

34. See 5 C. L. 117.

35,36. Wallis & Co. v. Wallace [Tex. Civ.
App.] 92 S. W. 43.

37. Tuttle V. Moody [Tex. Civ. App.] 94 S.

W. 134.
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to persons feeding and pasturing horses.'^ An owner who makes a contract with

a tenant ia possession to pasture his cattle and intrusts them to his charge, is not

liable for the tenant's wrongfully turning them upon the demised premises.^^

§ 6. Estrays and impounding.^'' The legislature may pass general laws re-

straining animals from running at large/^ and municipalities generally are author-

ized to restrain their running at large within the corporate limits.*^ In many states

an estray can be taken up as such only when found in the vicinity of the residence

of the person so taking it.*' One who claims a lien upon an animal as an estray

must show a full and strict compliance with all the requirements of the statute

giving such lien ;" and forfeits his lien if he refuses to surrender such animal to one

furnishing the statutory proof of ownership. *° The right to take into possession

and keep trespassing animals until the damages and reasonable charges are paid is

predicated upon their breaking through a good and lawful division fence, ia good

repair.*^ The statute of Kentucliy, prohibiting cattle from running at large and

giving a lien thereon for trespass, does not authorize one to hold them until the

damages are paid,*^ but he must enforce such lien by action like any other lien-

holder;*- and he cannot set up his damages as a counterclaim in an action by the

owner to recover possession of the animals.*'

38. In California a person feeding and
pasturing horses Is entitled to the statutory
lien therefor, although he was not engaged
in the general business of pasturing stock.
Under Civ. Code, § 3051. Seale v. McCarty
[Cal.] 82 P. 845.

39. Mott V. Scott [Colo.] 8S P. 779.

40. See 5 C. L. 118.

4T. Rev. St. 1879, c. 159, for restraining
swine from running at large, was repealed
by act Mar. 27, 1883 (Laws 1SS3, p. 26), for
the restraining of domestic animals, the
later act being intended to cover the entire
subject. Gumm v. Jones, 115 Mo. App. 597,

92 S. W. 169. Act May 23, 1901 (Kirby's Dig.

§ 6450), relative to the prevention of ani-
mals running at large in first and second
class cities and incorporated towns, did not
repeal Act Apr. 20, 1895 (Kirby's Dig. §

5451), prescribing the procedure in case ani-
mals are impounded, etc. Town of Benton
V. Willis [Ark.] 88 S. W. 1000. Ky. St. 1903,

c. 122, authorizing rural communities to
adopt a stock law by vote did not directly
or by implication alter, amend, or repeal the
various city charters previously enacted.
City of Faducah v. Ragsdale [Ky.] 92 S. W.
13.

42. Ordinance providing for the restrain-
ing upon the owner's premises of certain
domestic animals, "within the limits of the
town," and for the Impounding of such
as were found running at large therein,
held not to apply to animals running at
large on the common range outside of the
city, but straying within the city limits.

City of Red Iiodge v. Maryott [Mont.] 83 P.
485. Ky. St. 1903, § 3058, subsec. 12, gives
cities power to regulate or prohibit the run-
ning at large of cattle. City of Paducah v.

Ragsdale [Ky.] 92 S. "W". 13. The various
sections of the Paducah city ordinance pro-
hibiting the running at large of certain ani-
mals are all germane to the subject and not
more than one subject is embraced therein.
Id. It is no objection to the validity of an
ordinance prohibiting the allowing of ani-
mals to run at large, that it requires the
owner to prove his innocence or suffer a fine,

the plea of not guilty putting the burden

upon the prosecution to show guilt beyond
a reasonable doubt. Id. An ordinance against
allowing animals to run at large, which au-
thorizes proceedings in rem, does not de-
prive the o^wner of property without due
process of law, especially where the owner
is given a day In court. Id. It is no objec-
tion to the validity of such ordinance that it

provides for no appeal by the property
owner. Id Acts 1905, p. 670, c. 316, amend-
ing the small stock law of 1903 (Acts 1903,

p. 408, c. 177) so as to be in force only in
counties adopting It by a majority vote, con-
strued and held not unconstitutional as sus-
pending the operation of the general act of
1903 in violation of Const, art. 11, § g,

Wright V. Cunningham [Tenn.] 91 S. W. 293.
But the act of 1905 is unconstitutional, as
the legislature cannot pass an act to become
effective only on the contingency of a favor-
able vote of the people. Id.

43. Two miles out In the country is not
"in the vicinity of" a person's residence in
the town. Mills v. Fortune [N. D.] 105 N.
W. 235.

44. Rev. Codes 1899, §§ 1571-1584. Mills
V. Fortune [N. D.] 105 N. "W. 235. Otherwise
he is a mere trespasser and can claim no
lien for compensation. Id. The demand for
appraisement required by § 1578, Rev. Codes
1899, must be made within a reasonable time
after the taking up of the estray. Id.

45. No other proofs of ownership can be
demanded of the claimant than what the
statute prescribes as sufficient (Rev. Codes
1899, § 1575) and an arbitrary refusal to de-
liver the estray without further proofs
worked a forfeiture of the estray lien. Mills
V. Fortune [N. D.] 105 N. W. 235.

46. Krahn v. Bickford, 118 111. App. 611.
Where defendant locked up plaintiff's cow
and refused to turn her out, until plaintiff
paid damages, but afterwards made a settle-
ment with plaintiff and turned the cow out,
defendant was not liable for the value of the
cow. Stout V. Fultz [Mo. App.] 93 S. W. 919.

47. Ky, St. 1903. § 4646. Linn v. Hagan's
Adm'r [Ky,] 92 S. W. 11.

48, 4». Linn v. Hagan's Adm'r [Ky.] 92 S.

W. 11.
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§ 7. Begulations as to care, keeping and protection, and heaUh.^"—Statutes in

many states provide for the inspection ^^ ajid quarantine of live stock by state offi-

cers.''^ The legislature may confer power upon the proper state authorities to make
necessary regulations.'^^ The action of the state live stock inspector of Tennessee,

in slaughtering any diseased animal when the public safety demands it, is unques-

tionable in any subsequent proceeding,'^-' but the action of the commissioners ap-

pointed to determine the animal's value is Judicial in its nature and may be reviewed

by certiorari to the circuit court.'*^ The statutes of Alabama provide for special

elections for tlie purpose of adopting stock laws.'"'" In a civil action for damages
under the Idaho statute for permitting sheep infected with a contagious disease to

run at large, scienter need not be alleged or proven where carelessness or negligence

is averred.^'' In some states public officers are authorized to kill dogs not provided

v/ith collars as prescribed by law.'^' In such case the good faith of the owner in

failing to comply with the statutes is immaterial ;^^ and it is also immaterial that

the person killing the dog did so for another reason than the statutory one."" In

others dogs which habitually pursue deer may be killed by anyone.''^

60. See 5 C. L. 118.
ill. The act of 1905 (Sess. Laws 1905, p.

59), abolishes the offices of sheep inspector
and deputies and creates in their place the
offices of state veterinary surgeon, assist-

ants and inspectors, repealing the act of
1901 fSess. Laws 1901, p. 1'42). Noble v. Bra-
g-aw [Idaho] 65 P. 903.

68. Laws 1901, p. 662, c. 479, § 4, subsec.
b, authorizes the commissioner ot agricul-
ture to co-operate with the United States
department of agriculture in establishing
cattle districts and qua,rantine lines, and the
court of North Carolina "will take judicial
cognizance of the rules and regulations of
the Federal department concerning cattle
transportation. State v. Southern R. Co. [N.

C] 54 S. B. 294.

53. Laws 1901, p. 662, c. 479, § 4, subsec.
b, authorizing the commissioner ot agri-
culture, "With the consent of the board of
agriculture, to establish and maintain cattle
districts and quarantine lines to prevent the
infection of cattle, conferred power to make
regulations for the transportation of cattle
within the state. State v. Southern R. Co.
[N. C] 54 S. E. 294. That act was not un-
constitutional as an unwarranted delegation
of legislative power to the board of agri-
culture, which is a branch of the executive
department. Id.

54. Acts 1901, p. 283, c. 156. Lewis v.

Shelby County [Tenn.] 92 S. "W. 1098.

55. Lewis v. Shelby County [Tenn.] 92 S.

W. 10,98.

Be. General Stock Law (Acts 1903, p. 431)
did not repeal Acts 1886-87, p. 739, authoriz-
ing the commissioners' court of Henry, Pick-
ens and Dale counties to establish or abol-
ish the districts in which live stock may be
prevented from running at large. Mosely v.

Hudson [Ala.] 40 So. 217. Loc. Acts 1900-01,

p. 1800, provides for a stooit law election in

an entire county, whereupon such law may
be established in any precinct where there
is a majority therefor. Acts 1903, p. 431,

provides for such election in any precinct
and further provides that it shall not repeal
any local latv previously enacted. Held that
both the local and the general law may be
Riven operation in the same county. Phil-
lips V. Bynum [Ala.] 39 So. 911. A precinct
is the unit fixed for a stock law election

(Commissioners' Ct. Blount County v. John-
son [Ala.] 39 So. 910), and such an election
held for a subdivision of a precinct is void
(Phillips V. Bynum [Ala.] 39 So. 911). Un-
der Acts 1903, p. 431, a stock law election,
held pursuant to a petition .describing the
territory to be covered by the election, by
metes and bounds, and failing to show
whether it included an entire precinct or
not, and v/here the commissioners' court de-
clared the result as in that part of the pre-
cinct described in the petition, was void.
Commissioners' Ct. of Blount County v. .lohn-
son [Ala.] 39 So. 910. The term "subdivi-
sion" in § 16 of the Stock Law Act (Acts
1903, p. 432), means a subdivision already
existing and definitely fixed, so that the
commissioners' court of a county could not
order an election for the disestablishment ot
an existing stock law in a precinct where it

aftected only a portion thereof. Caudle v.

Talladega County Court Com'rs [Ala.] 39 So.
307. A petition for a mandamus to compel
county commissioners to order an election to
repeal "existing stock law or stock laws,"
without showing what law, or that any
stock law actually existed in the precinct,
was bad. State v. Lovejoy [Ala.] 39 So. 126.
It was also bad in showing that the stock
district was only part of a precinct when an
election in the entire- precinct was prayed
for. Id.

57. Under Sess. Laws 1901, p. 151, §§ 21,
23. North v. Woodland [Idaho] 85 P. 215.
A complaint under that act that alleges that
the injury was the result of tbe careless and
negligent acts of the defendant is sufficient.
Id.

B8. Rev. Laws, c. 102, §§ 128, 143. Moore
V. Mills [Mass.] 77 N. B. 638. When it can
be done without the commission of a tres-
pass. Id.

59. Rev. Laws, c. 102, § 143, authorizes
such killing, unless the dog has a collar
marked with the owner's name and regis-
tered number (§ 128). Held that the killing
was justified, -where the collar did not bear
such number, although the owner had acted
in good faith, understanding that the dog
would have the same number as another
that had died. Hoore v. Mills [Mass.] 77 N.
B. 638.

«0. Moore v. Mills [Mass.] 77 N. E. 638.
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Interstate transportation; quarantine; inspections^ Statutes in some states

impose a penalty upon nonresidents driving stock into the state and permitting them
to run at large."^ The importation of Texas cattle iato Kentucky is forbidden dur-

ing certain months-^*

§ 8. Marks and irands.^^—Branded animals belong prima facie to the regis-

tered owner of the brand/" and certified copies of the brand record are admissible in

evidence to show ownership.**' The usual contract rules apply to contracts for the

sale of brands."*

§ 9. Cruelty to animals.'^^

§ 10. Crimes against property in animals.'"'—It is generally made a crime to

willfully kill the animals of another.'^ The presumption is that the killing of a

dog by a public officer was legal rather than illegal.''^ Theft of animals is either

covered by the general law of larceny or by statutory crimes of the same nature.'^

ANNUITIES.'*

An annuity is a grant of a stated sum of money payable at the expiration of

fixed consecutive periods, for a definite term or for life.'^ The essential element

is the certainty of the amount to be paid periodically at a certain rate per annum
or in a certain aggregate annual amount, and it is immaterial that the periods for

61. Act Jun# 27, 1883 (P. L. 163). Com-
monwealth V. Frederick, 27 Pa. Super. Ct.

228.

62. See 5 C. L. 119.
63. Under Code § 2319, one who owns in

a county any estate in land for one year, or
other higher estate, is exempted from cer-
tain forfeitures imposed upon nonresidents
for stock driven within the state and suf-
fered to range at large. Rose v, Davis [N.

C] 52 S. B. 780. Good faith, or a bona fide

claim of a nonresident to title, does not bring
him within the exception. Id.

64. Under St. 1903, § 1331, prohibiting the
bringing of Texas cattle "into this .^tote,"

during certain months, an indictment was
insufHcient in that it failed to charge that
the cattle were brought "into this state" by
defendant. Commonwealth v. Illinois Cent.
R. Co. [Ky.] 90 S. W. 273.

65. See 5 C. L. 120.

66. Burden is on another claiming to own
them under a contract to establish that fact
by a preponderance of the evidence. Bel-
knap V. Belknap [S. D.] 107 N. W. 692.

67. On a trial for the larceny of an ani-
mal, a certified copy of a brand taken from
the county records showing the ownership of
the brand found on the animal killed. Sea-
born v. State [Tex. Cr. App.] 90 S. W. 649.

68. Where defendant sold his brand to
plaintiff, with his horses on the range, and
plaintiff was to be the judge, plaintiff could
not act arbitarily in determining that an
animal did not belong to defendant. Bel-
knap V. Belknap [S. D.] 107 N. W. 692.

"Where defendant in an action in claim and
delivery claimed that a certain mare was
one owned and branded by hira before the
sale of his brand to plaintiff. It was compe-
tent for him to show that the animal was
old enough to have been branded at such
time. Id.

69,70. See 5 C. L. 120.

71. The word "willfully" In the penal
statute of Pennsylvania relative to the kill-

ing of domestic animals is synonymous with
"intentionally." Act Apr. 24, 1903, P. L. 296.

Commonwealth v. Frederick, 27 Pa. Super.
Ct. 228. A person who wantonly, and with-
out apparent necessity, kills the dog of an-
other that goes into his pasture and fright-
ens his stock, without making any effort to
prevent the dog from running after the
stock, is criminally liable therefor under
Pen. Code, art. 786. Brookreson v. State
[Tex. Cr. App.] 93 S. W. 725. A dog has
rights, and cannot be wantonly, and without
apparent necessity, killed for going into a
pasture and frightening cattle, without any
effort on the part of the owner to prevent
its injuring the stock. Id. Evidence insuf-
ficient to sustain conviction for killing a
mule with intent to injure the owner. Nich-
olson V. State [Tex. Cr. App.] 90 S. W. 1011.
Rev. St. 1898, § 4427, provides for the pun-

'

ishment of persons willfully, unlawfully and
maliciously administering poison to anoth-
er's animal. State v. Coleman, 29 Utah, 417,
82 P. 465. Malice may be implied from the
willful and Intentional killing. Id. Al-
though the owner of a dog poisoned was un-
known to defendant, a finding that the act
was malicious is not thereby precluded. Id.

Evidence tending to show that a dog prior
to its killing had bitten defendant's boy did
not authorize a charge that the killing was
not malicious but only for the purpose of
preventing similar attacks. Id.

72. Where an officer in the employ of the
commissioner of forestry was prosecuted for
willfullly and maliciously killing a dog and
the evidence showed that he had heard of

the character of the animal as a deer dog
and killed him 3 miles from the owner's resi-
dence and not In company with his master,
it was error to place upon defendant the
burden of disproving malice. Commonwealth
V. Frederick, 27 Pa. Super. Ct. 228.

73. See Larceny, 6 C. L. 402.
74. See 5 C. L. 121. See 3 C. L. 165, 166.

Where will be found notes on form of in-
strument required, and apportionment of an-
nuities. See, also. Wills, § 5 D, 6 C. L. 1929.

76,76. Peck V. Kinney [C. C. A.] 143 F.
76,
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the payment may be distributed through the year.'* It is not necessary that it be
for the life of the individual beneficiary, but it may be fixed at a shorter period

by words of limitation in the grant." It difEers from income in that the latter em-
braces only the net profits after deducting all necessary expenses and charges, while

an annuity is a fixed amount to be paid absolutely and without contingency." A
gift of an annuity to a corporation without limitation or qualification as to its dura-

tion is, in the absence of anything to show a contrary intention, to be understood

as a gift to it so long as it exists and fulfills the purposes designed by its charter.^'

An annuity chargeable upon a residuary estate independent of a trust is assignable

and does not prevent the vesting of the fee in possession, while a beneficial interest

in a trust estate is not assignable and does prevent such vesting.*" Calling the inter-

est of the annuitant an annuity does not make it assignable.*^ A trust to pay an-

nuities is lawful' in New York.*'' A contract whereby a husband agrees to pay his

divorced wife an annuity for life in consideration of her releasing his other prop-

erty from the lien of a judgment for alimony, the payments being secured by a

trust deed on certain land, is valid and enforceable out of the security, notwithstand-

ing the subsequent remarriage of the parties.*^ Whether an annuity is to be

charged on the corpus of an estate or on the income only is a question of intention.**

Whether a deficiency for one year in an annuity charged upon the net income of a

trust fund can be made up from the income of subsequent years depends upon
whether the annuitj'' is charged upon the income generally or upon the income de

anno in annum *^ which is a question of intention.*" The. fact that the annuity is

given to testator's wife in lieu of dower does not change the rule.*^ The allowance

of interest on arrears of annuities is discretionary, where there is no express direc-

tion or contract" for interest.**

77. Peck V. Kinney [C. C. A.] 143 F. 76.

Provision that trustees sliould pay "from
time to time as often as once in six months,"
from the trust estate, including accumula-
tions of income as well as the corpus of the
estate, a specified sum per year to widow
and children or their descendants per stirpes,
with provision for payment to survivors in

case of death of child without issue, held to
create annuity. Id.

78. Peck V. Kinney [C. C. A.] 143 P. 76.

Gift of interest on a specified sum to one
for life, the principal to go to her children
on her death, held to be a gift of interest
and not an annuity. Bank of Niagara v.

Talbot, 96 N. T. S. 976.
79. Fact that it may continue perpetually

is immaterial, where gift Is for cliaritable
purposes. Merrill v. American Baptist Mis-
sionary Union [N. H.] 62 A. 647.

80. People's Trust Co. v. Flynn, 106 App.
Div. 78, 94 N. T. S. 436. Will held to have
created trust to pay annuity to widow for
life, and not to have given her an assign-
able interest independent of the trust, and
trust was void because limited as to dura-
tion by three lives. Id.

81. People's Trust Co. v. Flynn, 106 App.
Div. 78, 94 N. T. S. 436.

82. Under Laws 1896, p. 571, c. 547. § 76,

subdv. 3. People's Trust Co. v. Flynn, 106
App. Div. 78, 94 N. T. S. 436.

83. After divorce decree husband and
wife entered into agreement whereby he, in

consideration of her release of his other
property from the lien of a judgment for
alimony, agreed to pay her the amount of
the alimony yearly for life, and executed a

trust deed of certain property to secure Its

payment. Deed provided that on default in
payment of an installment, trustee should
sell property and either invest enous'h of
the proceeds to produce the stipulated an-
nuity, or pay wife the commuted value of
the annuity at the date of the sale. Par-
ties were subsequently remarried, and hus-
band became bankrupt. State statute gave
wife right to acquire and hold property as
though unmarried. Held that contract and
deed were valid, and were not rendered in-
valid by subsequent marriage of the parties,
and that arrears of annuity could be col-
lected out of the property after the hus-
band's bankruptcy. Savage v. Savage [C. C
A.] 141 F. 346.

84. Ann-uities held charged on income
only. Merrill v. American Baptist Mission-
ary Union [N. H.] 62 A. 647.

85. If the former, it may be, but other-
wise not. Comstock v. Comstock [Conn.] 63
A. 449.

88. Where testator gave wife annuity to
be paid at least semiannually from the net
annual Income of a trust fund, and then ap-
-propriated to specified objects the whole of
each year's excess Income, held that annuity
was not charged on net income of fund gen-
erally, and that deficiencies could not be
made up. Comstock v. Comstock [Conn.] S3
A. 449.

87. Comstock v. Comstock [Conn.] 63 A.
449.

88. Not allowed on arrears of an annuity
due from bankrupt to his wife under ante-
nuptial cont-act secured "-y -^oed of trust,
where contract did not provide for it, and
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C. The Common Remedies (131).
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vie"wed-, Either Generally or in One of T"wo
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2. The Settled Case or Statement of

Pacts (173).
3. Abstracts (175).

D. SufUciency of Entire Record to Pre-
sent Particular Questions (Pre-
sumptions on Appeal) (176).

E. Conclusiveness of Record and Effect
of Conflicts Therein (189).

8 10. Transanlssion of Record to Revle-w-
Ins Conrt (IFO).

A. Form and Contents of Transcript or
Return (189),

B. Authentication and Certification

(190).
C. Transmission, Filing, and Printing

(191).
D. Amendment and Correction (192).

§ 11. Practice and Proceedings in Appel-
late Court Before Hearing (103).

A. Joint and Several Appeals; Consoli-
dation, Severance (193).

B. Original and Cross Proceedings (193).

C. Amendment of Parties (194).
D. Calendars, Trial Dockets, Terms

(194).
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and Specifying Error (1S5).

1. In General (195).
2. Proper Parties to Assign Error

(196).
3. Cross Errors (197).
4. Specifications and Averments (197).
5. Demurrers, Pleas, and Replication

(201).
P. Briefs and Arguments (202).
G. Dismissal and Abatement of Appeal,

and Reinstatement of the Same
(207).

H. Raising and Waiver of Defects (215).

§ 12. Hearing (216).
§ 13. Review (216).

A. Mode of Review; Review Proper or
Trial De Novo (216).

B. General Scope or Objects of Review
(218).

C. Restriction of Review to Rulings and
Issues Below (220). .

D. The Extent of the Review and the
Questions Reached Are Determined
by the Character and Effect of the
Order or Judgment (221).

E. Restriction to Contents of Record
(224).

P. Rulings Peculiar to Province of Trial
Court (225).

1. Discretionary Rulings in General
(225).

2. Questions of Fact (228).
G. Rulings and Decisions on Intermedi-

ate Appeals (233).
H. Effect of Decision on Former Review

in the Same Case (235).
§ 14, Provisional, Ancillary, and Inter-

locutory Relief (238).
§ 15. Decision and Determination (23S).

A. AtRrmance or Reversals (238).
B. Transfers and Removals, Certifica-

tions, and Reservations (240).
C. Remand or Pinal Determination

(241).
D. Findings, Conclusions and Opinions

on Which Decision is Predicated
(245).

E. Modifying or Relieving from Appel-
late Decree (245).

P. Mandate and Retrial (245).
§ 18. Rehearing and Relief Thereon (248).
§ 17. Liability on Bonds and Damagesi

and Penalties for Delay (249).

husband had supported wife during time
when arrears accued, and its allowance
would deplete residue of proceeds of prop-

erty covered by the deed, which -would go to
creditors. Savage v. Savage [C. C. A.] 141
P. 346.
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Scope of title.—All strictly revisory proceedings, as distinguished from super-

visory remedies ^ or prerogative writs, are included herein, excepting certiorari *

and proceedings in criminal cases " and before justices of the peace.* Bills of re-

view ^ and other legal or equitable remedies for opening or correcting judgments " are

not review in the sense here used. The effect of judicial error (Harmless or Preju-

dicial Error) ^ and the modes of saving the right to question such errors" are al-

lotted to separate titles.

§ 1. The right in general. A. Constitutional and statutory provisions; pol-

icy of the law."—Within the constitutional and organic law, the legislature has ex-

clusive ^^ power to withdraw ^^ or regulate the right of review of judicial proceed-

ings.

The right is favored in the law,^^ but being purely statutory,^^ cannot be ex-

tended or denied by the courts. An appeal ^* or the suing out of a writ of error is

deemed the beginning of a new suit.^°

(§1) B. Waiver, election, transfer, or extinguishment.^^-^A waiver ^^ or

election ^^ to treat a proceeding as valid or to pursue another remedy for relief, or

, 1. See Mandamus, 6 C. L. 496; Prohibition,
"Writ of, 6 C. L. 1102, and the liice.

2. See Certiorari, 5 C. L. 559.

3. 'See Indictment and Prosecution, 5 C. L.

1790.
4. See Justices of the Peace, 6 C. L. 331.

5. See Equity, 5 C. L. 1144.
6. See Judgments, 6 C. L. 214.
7. See 5 C. L. 1620.
8. See Saving Questions for Review, 6 C.

L. 1385.
9. See 5 C. L. 122.
10. The legislature alone can regulate

the matter of appeal and it is not within
po"wer of a city to regulate appeals by or-
dinance. City of Paducah v. Ragsdale [Ky.]
92 S. W. 13.

11. It is solely within the legislative dis-
cretion "Whether an appeal in any case ^all
be granted. An ordinance not unconstitu-
tional for failure to provide for appeal.
City of Paducah v. Ragsdale [Ky.] 92 S. W.
13. Where the constitution of a state does
not define the specific limits of appellate ju-
risdiction, this may be abridged or extended
by the legislatlire as public policy may re-
quire. Under the constitution of Tennessee,
art. 6, §§ 1, 2, held, the charter provision
of the city of Chattanooga denying an ap-
peal in all civil cases where the fine imposed
does not exceed $10 is constitutional. City
of Chattanooga v. Keith [Tenn.] 94 S. W. 62.

Even in the absence of legislative provision
the establishment of an appellate tribunal
by organic law is an implied declaration
that some right of appeal exists which can-
not be unreasonably restricted by statute
law. Id. A provision in a constitution leav-
ing the regulation of appeals to the legis-
lature permits a limitation of appeal by it.

Mau V. Stoner [Wyo.] 83 P. 218. Legisla-
ture may declare judgments of district court
in special proceedings final and it has done
so in certain instances. Id.

12. Different statutes conferring the right
of appeal must be construed so as to har-
monize with each other, and so as to give
effect to both if possible. Code Civ. Proc.
§ 1357, providing for appellants in special
proceedings in courts of record held not in
conflict with section 5260 providing for ap-
peal in summary proceedings in Justices'
courts. In re Soop" [N. T.] 76 N. B. 14.

7 Curr. Law— 9.

13. The right to appeal is purely statu-
tory. A constitutional grant of appellate
jurisdiction alone is not sufficient. State v.

Chittenden [Wis.] 107 N. W. 500. The right
of appeal was unknown to the common laiar

and exists only by statute or constitutional
requirement. Mau v. Stoner [Wyo.] 83 P.
218.

14. Is a new suit and not a continuation
of the old. Wingfleld v. Neal ;W. Va.] 54
S. E. 47.

ir>. Field v. Kenneweg, 218 111. 366, 75 N,
B. 986.

16. See 5 C. L. 123.
17. The right of appeal may be waived

after judgment (Keoughan & Co. v. Equita-
ble Oil Co. [La.] 41 So. 88), and the waiver
need not rest on a valuable consideration
(Id.). The general authority of an attorney
at law does not extend to a gratuitoua
waiver of his client's riglit of appeal. Id.
Silence of counsel while counsel for his co-
party announces acquiescence in the judg-
ment does not waive the right of appeal.
Wenar v. Schwartz [La.] 40 So. 599. A con-
testant of a will who consented to the ap-
pointment of certain administrators to con-
serve the estate after the allowance "Of tha
will did not thereby waive her right to ap-
peal from the order allowing the will. la
re Pederson's Estate [Minn.] 106 N. W. 958.
A defendant who appealed from an order
overruling her plea to the Jurisdiction in a
divorce suit and ordering her to answer or
suffer a decree pro confesso, but providing
that the answer should not be deemed a.

waiver of her right to appeal, will not, by
answering, be considered to have waived her
appeal. Duke v. Duke [N. J. Eq ] 62 A.
ill. The right of appeal is not lost, where"
three suits are instituted Involving the same
controversy, only the first being brought t»
trial and the other two dismissed, by ap-

'

pealing from the first judgment alone and
waiving the right as to the other two. Cop-
per River Min. Co. v. M'Clellan [C. C. A.J
138 P. 333.

18. Voluntary performance of a Jndgrment
or order waives an appeal therefrom. Ev-
ans V. Noble [Iowa] 107 N. W. 1105. Th«
court having decided that the county au-
ditor should file a certain plat upon an ab-
stract of title being attached thereto, plain-



330 APPEAL AND EEVIEW § IC. 7 Cur. Law.

sen agreement to abide the event/" will deprive the party of his right of review.

An existing matter of controversy is essential to any form of review, hence the trans-

fer ^° or extinguishment of the aggrieved party's right is ground of dismissal/^

l)ut matters which frustrate merely the enforcement of the judgment do not have

:such effect.^^ After the right of appeal has been lost, the prevailing party has.

s\, vested right to his judgment free from review, and no further right of appeal

-can be then conferred.^'

(§1) 0. Pendency of a former appeal.^*—There can be no review while a

former proceeding for one identical in scope and operation is pending.^"

§ 2. The remedy for obtaining review.^^ A. Appeal and error ^'' are the com-

mon remedies, the former to review equitable causes,^* the latter judgments at law.'°

tiff could not appeal after voluntarily at-
taching the abstract pursuant to the order.
Id. "Where the defendants comply with an
alternative writ of mandate, and the case is

dismissed without the issuance of a per-
emptory writ and without final judgment,
the defendants cannot appeal. McCormick
V. State [Ind.] 76 N. E. 293. -In a suit by
county officials against the county for their
salary resulting in judgment in favor of
the officials which was satisfied of record
and paid by a warrant by a ministerial offi-

cer, an appeal may nevertheless be taken by
the county, there being nothing to show
that such satisfaction and payment of the
Judgment by the county were voluntary.
Ogden v. Chehalis County [Wash.] 82 P.

1095. A performance of a judgment not vol-
untary will not ordinarily destroy the right.
Hindman v. Boyd [V^^ash.] 84 P. 609. On
appeal from mandate performance of man-
date was not a waiver of right of appeal,
-where it was shown that appellant had un-
successfully applied to trial and appellate
court to fix supersedeas bond. Id.

A lltii^ant party accepting the beneflts of
a judgment cannot thereafter appeal, as
where in a suit for a receiver for a corpo-
ration the tangible property of the corpora-
tion was sold, and a receiver was appointed
for only the tangible property, and an at-

torney's fee was allowed to the plaintiff's

lattorney and paid out of the funds collected

by the receiver, it was held that the plaintiff

•having received the benefit of a portion of

the dScree, could not appeal from that por-
tion refusing to appoint a receiver for the

tangible assets. See Burns' Ann. St. 1901, §

.644. Thompson v. Midland Portland Cement
Co. tind. App.] 77 N. B. 299. Where the
only evidence that appellant accepted the
•portion of his claim allowed is that the ac-
count in the circuit court was credited with
that amount, it is insufficient to estop him
from appealing. Center's Adm'p v. Breathitt
County [Ky.] 90 S. W. 1054. Where plain-
tiff is permitted to amend, complaint upon
payment of all costs accrued, and accept-
ance of such costs by defendant, -waives the
right to appeal from the order. Serrell v.

Forbes, 106 App. DIv. 482, 94 N. Y. S. 805.

Where a decree of the surrogate court set-

tles the accounts of the committee of an in-

competent person and allows compensation
to the special guardian, an acceptance of

the compensation does not waive the right
of appeal from the settlement. In re Ed-
wards, 110 App. Div. 623, 97 N. T. S. 185.

PajTnent or tender Into court; Under Civ.

Code, art. 2634, defendant may appeal from

a judgment of expropriation though it lias
paid the damages into court and taken pos-
session of the land. Articles 2636, 2637, al-
lowing suspensive appeals in expropriate
cases, do not repeal article 263. New Or-
leans Terminal Co. v. Firemen's Charitable
Ass'n [La.] 39 So. 437.

19. A waiver of the right to appeal in a
lease does not apply to the question whether*
the tenant subsequently agreed to an in-
crease of rental. Peters v. Dalton, 27 Pa.
Super. Ct 285.

20. A father suing for his daughter loses
capacity to act for her on appeal by her
marriage and the joining of her husband.
Pattison v. Gulf Bag Co. [La.] 41 So. 224.
Where a party to an appeal transfers or
otherwise loses his interest in the subject-
matter in controversy, the appeal will be
dismissed as to him, when the fact is

brought to the attention of the appellate tri-

bunal. Where it appeared that since the
judgment below the interests of one of the
appellants in real estate in controversy had
ceased by virtue of a foreclosure of a deed
of trust. Chicago & S. E. R. Co. v. Grant-
ham [Ind.] 75 N. E. 265.

21. An appeal from a judgment of inter-
diction abates on the death of the interdict.
In re Jones [La.] 41 So. 431. Death of in-
terdict' abates appeal from judgment homo-
logating proceedings of family meeting to
appoint curator. In re Inter^diction of Lam.-
bert [La.] 38 So. 903. Death of an interdict
pending appeal from the removal of the
curator abates the appeal. In Re Lambert
[La.] 39 So. 447.

22. Failure to present to executors a
judgment appealed against decedent and
continued against the executors though it

makes the judgment unenforceable does not
render it moot as of the time when it was
entered; hence appeal will be retained. Peo-
ple's Home Sav. Bank v. Sadler [Cal. App.]
81 P. 1029.

23. Spremich v. Maurepas Land & Lumber
Co., 114 La. 1053, 38 So. 827.

24. See 5 C. L. 124.

25. A bill of review for error of law can-
not be maintained while an appeal is pend-
ing in the supreme court of appeals. Dun-
fee V. Childs [W. Va.] B3 S. E. 209. The
pendency of an appeal ineffectual fop failu^f.'

to file the bond on appeal within the time
required by law is no bar to a second ap-
peal in the same cause. Tatum v. Geist
[Wash ] 82 P. 902.

26,27. See 5 C. L. 124.

28. The word "appeal" though having a
strict technical meani-g i", f^-enuentlv " e<3
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The character of the controversy and the relief sought, and not the mode of trial,

determines whether the action is legal or equitable.^" An act providing a particu-

lar method of appeal is generally exclusive, and must be strictly pursued." Bank-
ruptcy proceedings are specially reviewable under the act.'^

( § 2 ) B. Certification or reservation '^ of doubtful or disputed questions ^*

is a mode of review in some states.

(§ 2) C. The common remedies,^^ appeal or error must, if adequate or appli-

cable, be invoked rather than certiorari,'" prohibition,'" quo warranto,^' manda-

as embracing' an kinds of proceedings for
the review of causes. City of Roclcford v.

Compton 115 111. App. 406. An appeal is

not an appropriate method of review of er-
rors committed in an action at law, in the
federal nurts. Roberts v. Great Northern
R. Co. [C. C. A.] 138 F. 711. A motion to
dismiss on ground that review should have

,been by writ of error instead of appeal de-
nied, where appellee was plaintiff below and
brought ^uit in equity by a bill praying for
equitable relief though real controversy
may have been a question at law. Madden
V. McKenzie [C. C. A.] 144 F. 64.

29. Alleged error of trial court in com-
pelling appellant to elect between t^vo
causes cf action set forth in his petition
cannot te corsidered on appeal for a trial

de novo of the issues tried in the district
court. Webber v. Ingersoll [Neb.] 104 N. W.
600. CouH e reached only by error. 11.

The fact that there is enough evidence in
the record to make out the cause not tried
does not avail Id.

30. Though an action at law is tried with-
out a jury, error is the remedy for review.
Guss v. Nelson. 200 U. S. 298, 50 Law El. .

31. Where a special proceeding has been
provided for the prosecution of error a re-
viewing court acquires no jurisdiction of
proceedings brought under the general stat-
ute. Wil-'r V. Logan Natural Gas & Fuel
Co., 6 Ohio C. C (N. S.) 206. A -^e^iignated

mode of prosecuting error to all judf?'m^'"ts

entered In pursuance of an act applies to a
procee^i^g brought under an amended sec-
tion thereof. Id.

32. Two remedies are available to pro-
cure a review of an adjudication within th-i

el^ctioi of the aggrieved party, namely re-
view on petition in original court pursuant
to section 24b, and review by appeal pur-
suant to section 25a. Taft Co. v. Century
Sav. Bank [C. C. A] 141 F 369.

33. ?ee 5 C. L. 125 Under the statute
relative to the certification 'f ue ions in
criminal cases the supreme court has o ju-
risdiction of ouestions which arobe in ine
midst of the trial. State v. Billings [Minn.]
104 N. W. 1150.

34. In Massachusetts the judge of the su-
preme court or a superior court may report
the case for determination by the full court.
Prior to St. 1878, p. 170, c. 231, the Judges
of the superior court had no power to re-
port questions of law in civil cases tried
without a jury and even under Revised
Laws, c. 173, § 105, power to report is dis-
cretionary. Newburyport Inst, for Savings
V. Coffin, 189 Mass. 74, 75 N. B. 81. The case
cannot be reported, under such laws, by a
judge who did not try the case. Id.

35. Pee 5 C. L. 1?6.

3S. See, also. Certiorari, 5 C. L. 559. •

Certiorari lies: Where a final judgment In

garnishment was void for want of a valid
conditional judgment, fix parte Nat. Lum-
ber Mfg. Co. [Ala.] 41 So.- 10. To review a
proceeding in a county court to eject an in-
truder, since there is no appeal. Rigell v.

Sirmans, 123 Ga. 455, 51 S. B. 38i. When-
ever it is made to appear "that the district
court exceeded its jurisdiction in a certain
proceeding and that no adequate plain and
speedy remedy by appeal exists, and it does
not matter whether the proceeding orig-
inated in the district court or was appealed
to it. Oregon Short Line R. Co. v. District
Ct. of Third Judicial Dist. [Utah] 85 P. 360.
In West Virginia contested election cases
are reviewable by certiorari and writ of er-
ror. By circuit court by certiorari and by
the supreme court by writ of error where
the value of the office exceeds $100. Wil-
liamson V. Musick [W. Va.] 53 S. B. 706.
Where a decision by a quasi judicial tri-
bunal affects injuriously and with substan-
tial directions one not a party to the record
having no other efficient legal remedy he
may, in the discretion of the court, pos-
sessed of the jurisdiction, have the use of
its writ of certiorari to remedy the wrong
as to jurisdictional error. State v. Chitten-
den [Wis.] 107 N. W. 500. The only remedy
for review from the judgment in the record-
er's court is by writ of review in the absence
of a valid ordinance giving an appeal.
Wong Sing v. Independence [Or.] 83 P. 387.

Certiorari does not lie: The jurisdiction
of the superior court over an appeal from a
justice court being conceded, writ of certio-
rari to court of appeals will not lie to re-
view its decision, merely because there is
no appeal. Smith v. Superior Ct. of Napa
County [Cal. App.] 84 P. 54. To review er-
rors in construing facts and pleadings by
the court of appeals. People v. Court of Ap-
peals [Colo.]. 82 P. 483. Error and not cer-
tiorari is the remedy to review in superior
court errors of law and fact in a judgment
at law in the county court. Cook v. Exom
[Ga.] 54 S. E. 147. The sole remedy for re-
viewing orders of the county court sittirg
in probate in proceedings relating to the al-
lowance of claims against the estate of an
administrator is by appeal. Certiorari will
not lie in such cases, notwithstanding 1
Starr and C. Ann. St, 1896, p. 300, c. 3, §

68, providing that appeals from allowance of
rejection of claims by the county court may
be taken in the same manner as appeals
from justices of the peace, and p. 2436, c.
'^ i 177; providing for the review of causes
before justices of the peace by certiorari.
Compare also laws 1849 p. 22, and the act
of 1845, relating to appeals from probate
justices of the peace. Schaeffer-v. Burnett
[111.] 77 N. B. 546. To review mere errors
or mistakes of the district court, in matters
within its jurisdiction. Oregon Short Line
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mils/" injunction,*" or motions *^ or suits to vacate the judgment below.*" In

Pennsylvania an appeal with the legal effect of a certiorari is allowed in certain

eases.*^

§ 3. The parties. A. Persons entitled to review ** include only those who are

parties *° of record/^ aggrieved " by the decree or judgment, or their successors in

R. Co. V. District Ct. of Third Judicial Dist.
[Utah] 85 P. 360. To review an order in-
corporating a village in a special proceed-
ing under Rev. St. 1898, §§ 854-866, appeal
being adequate. In re Salter [Wis.] 106 N.
W. 684. When it appears that the plaintiff

had an appeal that is adequate from an or-
der, a -writ of re-vieyv on motion will be
quashed. Dahlstrom v. Portland Mln. Co.
[Idaho] 85 P. 916.

37. See, also. Prohibition, Writ of, 6 C.

L. 1102.
Writ of prohibition will issue where ap-

peal is not an adequate or speedy remedy
as in the case of an order to continue an at-
tachment. Prlmm v. Superior Ct. of Shasta
County [Cal. App.] 84 P. 786. If appeal
would involve great expense not recoverable
as legal costs. Ophir Silver Min. Co. v. Su-
perior Ct. of Sail Francisco, 147 Cal. 467, 82
P. 70. If appeal is not adequate. Wells v.

Moncalm Circuit Judge [Mich.] 12 Det. Leg.
N. 301, 104 N. W. 318.
Writ win be denied: After trial is had

and merely a decree is to be entered which
alfords speedy adequate remedy by way of
appeal, though it might have been granted
to save expense of trial. Carr v. Superior
Ct. of Monterey County, 147 Cal. 227, 81 P.
515. Cannot be made to serve purpose of a
writ of error or certiorari to correct mis-
takes of the lower court in deciding ques-
tion of law and fact within its jurisdiction.
United States v. Scott, 2 App. Div. D. C. 88.

On its appearing that there is an adequate
remedy by appeal, the writ will be recalled.
Barbier v. Nagel [La.] 39 So. 447.

38. See, also. Quo Warranto, 6 C. L. 1190.
The action of a board of county commis-
sioners, where It is voidable merely and not
void, can be reviewed only on appeal and
not by quo warranto. Johnston v. Savidge
[Idaho] 81 P. 616.

39. See, also, Mandamus, 6 C. L. 496.
lUandamus Tvlll not lie "where appeal lies.

Hanson v. Police Jury of St. Mary Parish
[La.] 41 So. 321. To compel the circuit
judge to dismiss an appeal froni the probate
to the circuit court, since the refusal to dis-
miss may be reviewed by error after final
judgment. Sharp v. Montcalm Circuit Judge
[Mich.] 13 Det. Leg. N. 14'9, 107 N. W. 874.
To compel the vacation of-an order appoint-
ing a receiver of a railroad corporation
there being an adequate remedy by appeal.
Pontiac O. & N. R. Co. v. Oakland Circuit
Judge [Mich.] 12 Det. Leg. N. 711, 105 N. W.
745. To correct errors of the county board
in deciding upon the liabilWy of property to
taxation, the appeal provided for by § 124 of
the revenue act (Laws 1903, p. 430, c. 73;
Cobbey's An. St. 1903, § 10523), being an
adequate remedy. State v. Drexel [Neb.]
107 N. W. 110.

40. See, also. Injunction, 6 C. L. 6. In-
junction does not lie to restrain the collec-
tion of an invalid judgment bo long as there
is an adequate remedy by appeal or certio-

rari. Lasker v. Annunziata, 119 111, App.
653.

4X. A judgment valid on its face, and ren-
dered; as appears from the judgment roll it-

self, upon motion of plaintiff after hearing
evidence on his behalf and after due de-
liberation, can be corrected only upon ap-
peal, or through motion for a new trial and
not by motion to vacate. Worth v. Emer-
son [Cal. App.] 85 P. 664. An order even
though erroneous if within the court's ju-
risdiction, as striking from the files certain
affidavits to siupport a motion for a new
trial because they were contumelious, can-
not be corrected by mandate to vacate the
order, where an appeal would lie. Gay v.

Torrance, 143 Cal. 169, 76 P. 973. Appeal*
rather tlian vacation Is the remedy for an
erroneous judgment. Snohomish Land Co.
v. Blood [Wash.] 82 P. 933. If the lower
court misapprehended the facts through- the
Inadvertent error of counsel in presenting
the case, the remedy iS' by application to
that court and not by appeal to supreme
court. City of Philadelphia v. Pennsylvania
Inst, for the Instruction of the Blind [Pa.]
63 A. 420.

42. See, also, Judgments, 6 C. L. 214.
Where relief sought Is based on newly dis-
covered evidence, the remedy is not by mo-
tion in appellate court, but by an original
suit to vacate or annul decree. Livesley v.

Johnston [Or.] 84 P. 1044.
43. Order awarding custody of children.

Commonwealth v. 'Strickland, 27 Pa. Super.
Ct. 309.

44. See 5 C. L. 127.
45. As a general rule a writ of error may

be sued out by any person who was a party
below. Mahon v. People, 218 111. 171, 75 N.
B. 768. A wholly unauthorized judgment
for costs against one not a party will not
make him a party in the sense that he can
appeal. Tockey v. Woodbury County [Iowa]
106 N. W. 950. Defendants who have been
dismissed from an action cannot appeal
from the decree subsequently rendered.
Merrltt v. Alabama Co. [Ala.] 39 So. 555. A
ferryman who has the exclusive right to
maintain a ferry within certain prescribed
limits, cannot appeal from an order granting
another license within the same district, if

not a party to the proceedings. Turner v.

Williamson [Ark.] 92 S. W' 867. Taxpayers
who were not parties to a suit against county
commissioners cannot appeal from a judg-
ment in such suit. Board of Com'rs of New-
ton County V. Wild [Ind. App.] 76 N. B. 256.
Other creditors could not appeal where only
one creditor appeared and saved an excep-
tion to an allowance in an administrator's
account but did not appeal. In re Lund's
Bstate [Iowa] 104 N. W. 1139. County can-
not appeal from an ex parte allowance of a
reward. Warren County v. Lanier [Miss.]
40 So. 429.

46. Strangers to the record cannot appeal
In their own names or that of a party.
Salomon v. Taylor [Pla.] 39 So. 48. It Is
not permissible to show by affidavit that, at
the time the writ of error was sued out,
certain parties joined therein had an inter-
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est In the subject-matter by inheritance.
The interests of the parties must appear of
record. Wuerzburg-er v. "Wuerzburger [HI.]
77 N. E. 419.

47. Relief by appeal from chancery is
only for persons aggrieved by the order or
decree In question. Beckhard v. Rudolph
[N. J. Err. & App.] G3 A. 708. To be a party
"aggrieved" as used in Kir"by's Dig. § 1487,
one must have been a party to the action,

• unless such action determined some private
right of such person. Turner v. Williamson
[Ark.] 92 S. "W. 867.

Held to be parties aggrieved: The in-
choate right of dower in the homestead is

sufficient to enable a -wife to join in the as-
signment of error with her husband from a
decree allowing a foreclosure in a suit to
which she was a party. Saudlin v. Dowdell
[Ala.] 39 So. 279. The defendant in habeas
corpus proceedings for the custody of a child
may maintain error to a decree against him,
although he is not related to the child.
Mahon v. People, 218 111. 171, 75 N. E. 768.
Persons sued in a representative capacity
may appeal. Where the president of a board
of trade is made a party defendant to a suit
involving the validity of resolutions of such
board, he may appeal from a decree adverse
to the validity of such resolutions. Peoaud
V. Waite, 218 111. 13S, 75 N. E. 779. A surety
on the bond of a guardian may appeal from
an order restating the account of his prin-
cipal as such guardian. Mertz v. Mehlhop,
117 111. App. 77. An executor is not deprived
of his right to appeal in his official capacity
from an order of the probate court sustain-
ing exceptions to his report by the fact that
he may be personally 'aggrieved. Herschel
V. Teel V. Mills, 117 111. App. 97. A party
who owns property for "which a receiver is

appointed may appeal from an order allow-
ing the account of the receiver and direct-
ing a substituted receiver to pay certain ex-
penses and fees to the retiring receiver.
Polk V. Johnson [Ind. App.] 76 N. B. 634.

An heir presumptive to ' one who is non
compos mentis may appeal from an order
for the sale of the dower and homestead
rights of such person, under Rev. Laws, c.

162, § 9, providing that persons "aggrieved"
may appeal. Robinson v. Dayton [Mass.] 77
N. E. 503. Under Rev. Laws, c. 173, § 97, al-
lowing an appeal to every party aggrieved
by the judgment of a' municipal court, a
plaintiff in whose favor "a judgment for a
less sum than that claimed was entered over
her protest, on an agreement signed by the
attorneys, could appeal. Preston v. Hen-
shaw [Mass.] 77 N. E. 1153. The fact that
the entry recited "Judgment satisfied" did
not affect her right. Id. A party whose
property has been adjudged subject to a lien
in an action in which the co-urt had no ju-
risdiction of the person, may appeal from an
order refusing to vacate the judgment. Lit-
tle Rock Trust Co. v. Southern Missouri &
R. A. Co. [Mo.] 93 S. W. 944. Where in an
action to enjoin a county board from pay-
ing certain claims and that they are charged
with costs, the board has sufficient interest
as to entitle it to appeal from the costs.
Pitch V. Hay, 98 N. Y. S. 1090. Where a
motion for an order setting off costs awarded
defendant against a judgment in favor of
plaintiff in another action is opposed on the
ground that defendant's attorney has* a lien

thereon, which motion is granted, the de-

fendant may appeal. Agricultural Ins. Co.
V. Smith, 98 N. Y. S. 347. From an orier re-
straining the common council of a city from
proceeding to fill a vacancy on the ground
that their term of oAce had expired, such
aldermen may appeal as the action must de-
termine their status and also interferes with
the discharge of their duties. Koster v.
Coyne, 110 App. Div. 742, 97 N. Y. S. 433.
One who procures the full measure of relief
sought cannot appeal from a judgment in
his favor, but an appeal will not be dis-
missed on this ground where appellant did
not secure the full measure of relief below
which his counsel reasonably supposed could
have been obtbained. Multnomah County v.
White [Or.] 85 P. 78. An appeal by the
township from a mandamus requiring the
supervisors to draw an order on the town-
ship treasurer is not objectionable that the
township is not the party aggrieved. Marcy
V. Springfield Tp., 24 Pa. Super. Ct. 521. A
surety in an execution levied on the prop-
erty of the principal debtor has such inter-
est in the controversy over the ownership
of such property, to which he is a party, as
to be entitled to appeal from a judgment
discharging such property from the lien of
the execution. Hanna v." Charleston Nat.
Bank, 55 W. Va. 185, 46 S. E. 920. An execu-
trix has a right to appeal under Rev. St.

1898, § 4031, providing that in an action to
construe a will any aggrieved party may
appeal. In re Paulson's Will [Wis.] 107 N.
W. 484. A party induced by the false rep-
resentations of an administrator to purchase
land from him, was aggrieved by order con-
firming the sale and could appeal. Greiling
V. McLean's Estate [Wis.] 107 N. W. 339.
Held not to be parties aggrieved: A party

cannot appeal where a reversal would give
him nothing more than that which he re-
ceived under the decree. Rowland v. Rovi^-
land [Va.] 52 S. E. 366. Foreclosure decree
without personal liability does not aggrieve
mortgagor who has nlready conveyed.
Ridgely v. Abbott Quick Silver Min. Co.
[Cal.] 79 P. 833. Under Acts 30th Gen.
Assem. cc. 67, 68, authorizing a reassess-
ment of expenses for the construction of
ditches by the board M supervisors and
allowing an appeal by any party aggrieved,
the county has no interest entitling it to
appeal from a judgment of the district court
entered on appeal from the board of super-
visors, setting aside the board's order of
assessment. Yockey v. Woodbury County
[Iowa] 106 N. W. 950. That the appeals to
the district court were entitled in that court
as against the county and docketed as such
without objection did not make the county
a party in the district court entitling it to
appeal (Id.), nor the fact that the county
attorney and his assistants appeared in the
assessment proceeding? before the board,
especially in view of Code § 302 prohibiting
the county attorney from appearing before
the board where the county is not interested
(Id.). The unauthorized appearance of at-
torneys claiming to represent the county did
not give the court jurisdiction over the
county. Id. An ex parte judgment put-
ting heirs into possession does not affect the
right of the state to inheritance tax and
the state cannot appeal from such order.
Succession of Schirm [La.] 41 So. 53. Where
the property of appellant was neither taken,
damaged nor assessed, he cannot appeal un-
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interest;** and in proceedings not inter-parties, or which may affect others than

parties, persons having a litigable interest,^^ affected detrimentally, may appeal.

The nominal party in an appeal by a citizen in public proceedings is the citizen him-

self unless the right of appeal is conferred on him in the name of the public.^"

der Kansas City Charter, art. 7, § 5, relating
to street opening proceeding's. In re Sev-
enteentli St., 189 Mo. 245, 88 S. "W. 45. De-
fendant in foreclosure who disclaimed and
was not cast in judgment. Rock v. Huff
[Neb.] 102 N. W. 267. Appellant was not le-

gally aggrieved where his claim on a stop
notice under the mechanic's lien law was
denied because of the allowance of other
claims admitted prior to his own which ex-
hausted the entire fund. Beckhard v. Ru-
dolph [N, J. Err. & App.] 63 A. .708. Appel-
lant cannot allege as error the failure of the
chancellor to allow compensation due an-
other. In an action to enjoin the county
board from paying certain claims, the board
has not such an interest as to entitle it to

appeal on the merits. Pitch v. Hay, 98 N. T.

S. 1090. Kelly v. Keith [Ark.] 90 S. W. 150.

A party cannot appeal from a judgment
against his co-defendants but not against
himself. Byrnes v. Holscher, 96 N. Y. S. 89.

Appellant was not aggrieved wliere a judg-
ment was rendered pursuant to his express
consent. Sidney -Novelty Co. v. Hanlon
[Conn.] 63 A. 727. Under G. L. 1896, c. 248,

§ 1, granting the right of appeal to any per-
son aggrieved by an order or decree of the
probate court a creditor of an estate is not
aggrieved by an order of said court amend-
ing its record so as to show an order di-

recting the executors to give notice of their
appointment enabling them to have the ben-
efit of c. 218, §§ S, 9, limiting the time within
winch actions may be brought against them.
Smith V. Whaley [R. I.] 61 A. 173. A prin-
cipal cannot appeal on the ground that judg-
ment for costs was wrongfully rendered
against his sureties. Thompson v. Baxter
[Ark.] 88 S. W, 985.

A receiver has no authority to appeal from
orders of the court except as to matters re-
lating to his official conduct or his accounts
and credits, unless authorized to appeal by
the court. Polk v. Johnson [Ind. App.] 76
N. B. 634.

Persons liaving: no interest in the property
In controversy cannot complain. City of
Port Townsend v. Trumbull [Wash.] 82 P.
715. Where complainants "were adjudged to
be without interest in property of decedent
which was held escheated to state, they
could not appeal on the single point that the
trial court had no authority to render the
decree it did. In re Pipers Estate, 147 Gal.
606, 82 P. 246. Party transferring or losing
his interest pending appeal. Chicago & S.

E. R. Co. v. Grantham [Ind.] 75 N. E. 265.

Defendants as to whom procceiling is dis-
missed: Defendants as to whom the bill is

dismissed cannot appeal from the decree
subsequently rendered. Merritt v. Alabama
Pyrites Co. [Ala.] 40 So. 1028. The defend-
ant cannot appeal where a bill for an in-
junction is dismissed at the plaintiff's own
cost. Williams v. Breitung, 216 111. 299, 74
N. E. 1060. Defendants dismissed before,
verdict is rendered, but inadvertently in-,

eluded in a judgment against all defend-
ants, are not aggrieved parties and cannot

appeal. Schulze v. Oregon R. & Nav. Co.
[Wash.] 84 P. 587.

One cannot couiplain of a decree favorable
,

to himself; Where a demurrer is sustained
on some of the grounds and overruled as to
the others, the party interposing it cannot
appeal. Esslinger v. Herrin [Ala.] 40 So.
142. A defendant cannot complain of the
inadequacy of the damages awarded against
him. Louisville & N. R. Co. v. Thomas
[Miss.] 40 So. 257. Where the court in-
structs that a verdict shall be returned for
plaintiff only for the amount due in excess
of that owing by him to the garnishee
plaintiff, defendant cannot complain that the
jury did not allow the garnishee plaintiff
all that was due. Kothman v. Paseler Tex.
Civ. App.] 84 S. W. 390.
One in Trhose favor judgment is rendered;

As a general rule, a party may prosecute a
writ of error to reverse a judgment in his
own favor, or take an appeal from such
Judgment; but such right is confined to
cases where the court has Committed some
error prejudicial to -him, or where by the
judgment he has not obtained all he is en-
titled to. For example, if the judgment in
favor of the plaintiff is for a less amount
than it ought to be, he may take an appeal,
or sue out a writ of error to review it. Wil-
liams V. Breitung, 216 111. 299, 74 N. E. 1060.
Another class of cases where a party in
whose favor a judgment has been rendered
is allowed to appeal or sue out a writ of er-
ror for its reversal are cases against a num-
ber of defendants jointly liable, where the
judgment is in favor of the plaintiff against
one or more of the defendants, and in favor
of the other defendants against the plaint-
iff; and the principle upon which the rule
is applied in this class of cases is that, as a
general rule where an action is brought on
a joint contract, the judgment must be ren-
dered against all of the defendants or none.
Id. There is another class of cases, in which
the rule is applied, where there is some er-
ror or irregularity in the judgment which
would make it infective in the future as a
security to the party in whose favor it was
rendered. Id. But where the decree or
judgment is wholly in favor of the party
seeking to review it, he Is not entitled to
an appeal. Id. One in wliose favor a judg-
ment was rendered cannot a.ppeal from a
finding of facts. In re Jenks [Iowa] 105 N.
W. 3 96. Appellant cannot review findings in
his favor. Darnelll v. Lafferty, 113 Mo. App.
282, 88 S. W. 784.

48. A general guardian appointed and
authorized by the court to prosecute an ap-
peal from a judgment in a suit on the part
of minors by a guardian ad litem to construe
a will, was a proper party to the appeal and
notices served by him gave the court juris-
diction to consider the merits. In re
Strang's Estate [Iowa] 106 N. W. 631.

49. On a decision by a county court in the
probate of a will, any person interested in
the wUl may appeal to the circuit court.
Senn v. Gruendling, 218 111. 458, 75 N. E. 1020.

50. A citizen appealing from the findings
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Both parties to an action may appeal where the judgment authorizes it."'- A part-

nership as such cannot appeal from a judgment against the individuals composing

it.**^ An appeal by one secondarily liable brings up the case as to his co-defendant,

primarily liable, though the latter does not appeal. ^^

(§3) B. Necessary or proper parties.^* Parties appellant.—Necessary par-

ties appellant include all co-parties united in interest and aggrieved by the judg-

ment ^^ though a severance may be had in some jurisdictions,^^ and in some the non-

joining parties may be brought in as respondents.'^' Parties defaulting '^^ or dis-

of the board of supervisors relative to a
statement of consent to sell liquor may
prosecute an appeal from the district to the
supreme court by private counsel. It is not
necessary that the appeal be taken by the
county attorney. In re Intoxicating Liquors
[Iowa] 105 N. W. 702.

51. Both parties to an action may appeal
from a judgment where such judgment au-
thorizes it. Allen County v. U. S. Fidelity
& Guaranty Co. [Ky.] 93 S. W. 44.

52. An appeal by a firm in an action
against the individual members cannot be
sustained. Johnston, Nesbitt & Co. v. First
Nat. Bank [Ala.] 40 So. 78.

53. An appeal for trial de novo from a
judgment dependent upon another judgment
in same case carries up both judgments and
all parties necessary to the consideration of

either. Woldert Grocery Co. v. Boonville
Elevator Co. [Tex.] 91 S. W. 1082.

54. See 5 C. L. 129.

55. One appealing from a judgment ren-
dered against him and his surety on a bond
should join such surety. Sellers v. Smith
[Ala.] 39 So. 356. Civ. Code, § 400, providing
that where judgment is rendered against
two or more persons any one of them may
remove suit to supreme court by appeal or
writ of error and may use name of all of
said persons if necessary, does not affect the
rule that a Joint appeal by all the defend-

, ants must be prosecuted by all. Tanquary
V. Howard [Colo.] 83 P. 647. Where only
one of two joint appellants signs an appeal
bond and for himself alone, and prosecutes
the appeal alone In his own behalf, the ap-
peal will be dismissed. Id. Same rule ap-
plies to writ of error, and hence cause can-
not be entered as pending on writ of error
under Mills' Ann. Code, § 388a. Id. Where
an action was brought against a number of
persons as beneficiaries of a trust, and the
relief prayed for .was such that all the bene-
ficiaries were interested therein, and the
case was in default as to all except three of
the defendants, who filed a demurrer to tile

petition, and upon a hearing the court sus-
tained the demurrer and dismissed the en-
tire case, all of the defendants were neces-
sary parties to a bill of exceptions complain-
ing of the judgment sustaining the demur-
rer, and dismissing the entire case. Kahn
V. Hollis [Ga.] 53 S. E. 95. A writ of error
must be sued out in the names in whicli the
proceedings below were conducted. Wuerz-
burger v. Wuerzburger [111.] 77 N. E. 419.

A defendant cannot prosecute a writ of error
without joining his co-defendants who are
identified in interest with him. Id. Act
Apr. 1, 1872, § 70, requiring the bringing in
of all parties in appeals from Justice courts
did not apply to tort actions. Long v.

Frank, 117 111. App. 207. When a Judgment

at law is rendered against several persons'
Jointly, all must unite in an appeal. Olden-
burg V. Dorsey [Md.] 62 A. 576. The. rule'

firmly established in the appellate courts of
United States, requiring all parties against
whom a decree or judgment is rendered.,
in the absence of a severance to Join in
suing out a writ of error or prosecuting arr

appeal applies only to a joint Judgment or
decree against such parties, and has no ap-
plication to separate judgments or decrees.
though rendered at the Same time and con-
tained in the same entry. Love v. Export
Storage Co. [C. C. A.] 143 F. 1. Trustees
in their capacity as stakeholders of a fund
in litigation are not necessary parties to an.
appeal determining which of two litigants.
is entitled to the fund. Id. In a vacation
appeal the court cannot take jurisdiction,
unless all the parties in whose favors the
judgment was rendered or who would be
affected by a disturbance of such Judgment,
are before the court as parties in the as-
signment of error. Kemp v, Prather [Ind.
App.] 75 N. E. 673. All Joint; Judgment de-
fendants must be joined as co-appellants ia
an appeal taken by one or more of them in
vacation. New American Oil & Min. Co. v^
Troyer [Ind.] 77 N. B. 739.

A part of several co-parties may appeal to
the supreme court or the appellate court

,

but if it be a vacation appeal, the party or
parties so appealing must serve a written
notice of the appeal upon all the other co-
parties or their attorneys of tlie record, and
file proof thereof with the clerk of the court
to which the appeal is taken. After such
notice, unless the parties notified appear and.
decline to Join in the appeal, they must be
regarded as properly Joined. If t>ey decline
to Join, their names may be struck out on

j
motion and they cannot take an appeal

I afterward. See sections 647, 647a, Burns'
i Ann. St. 1901. Helberg v. Dovenmuehle
[Ind. App.] 76 N. E. 1020.

56. If any co-parties refuse to Join a»

summons and severance is necessary, and
after such summons and severance the writ,
may be prosecuted in the name of such co-
parties. Wuerzburger v. Wuerzburger [III.]'

77 N. E. 419; Bellinger v. Ba/nes [111.] 77 N..

B. 421; Sellers v. Smith [Ala.] 39 So. 356.
A judgment at law being rendered against
three persons jointly, two of them could not
prosecute an appeal without applying to the
appellate court for a writ of summons and
severance. Oldenburg v. Dorsey [Md.] 62 A,
576.

57. All parties to the record to which a
writ of error issues must be made parties,
either plaintiff or defendant. Scott v. Great.
Western Coal & Coke Co., 220 111. 42, 77 N. E..

122.

58. Zinkeisen v. Lewis [Kan.] 83 P. 28.
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claiming need not be joined.^' Statutes in some states permit one of several execu-

tors or administrators to appeal, though the others do not consent.'" The fact that

one is a necessary party in the lower court does not necessarily render him an indis-

pensible party on appeal.*^

Parties respondent.^''—ITecessary parties respondent include all persons who
may be affected by a reversal.^' Successors in title and interest may be substi-

tuted/^ or brought in. The petitioner or other agency by which a juvenile court

obtains jurisdiction of a child cannot be made defendant in error to a writ to review

its action in the premises.'^

§ 4. Adjudications which may he reviewed, either generally or in one of two

appellate courts.^" A. Statutes" may provide for the review of any proceeding,

aiBx conditions or withdraw such right.'*

(§4) B. Beviewableness may he dependent on the general form or character

of the adjudication.^^—A decision must amount to the judgment/" of the court as

59. Where a defenaant in an action to
quiet title flies a disclaimer. New American
on & Min. Co. V. Troyer [Ind.] 77 N. E. 739.

60. Under Comp. L. 9386, allowing- any ad-
ministrator, etc., to appeal from decision of

commissioners to the circuit court one of

two adminiistrators may appeal from order
allowing- claims though his co-administrator
cToes not consent. Hammond v. Prazer
[Mich.J 12 Det. Leg. N. 254, 103 N. W. 996.

61. To he indispensable in the appellate
court, he must be interested in the questions
carried there. Love v. Export Storage Co.

fC. C. A.J 143 P. 1.

62. See 5 C. L. 129.

63. A co-defendant having recovered pro-
rata against appellant whose judgment
mig-ht be affected to his loss on appeal is a
necessary party. "Wedd v. Gates [Okl.] 82 P.
808. Parties interested in the sustention of
a judgment are necessary to a bill of ex-
ceptions assigning as error the overruling of
a motion for new trial. Hodnett v. Douglas
fGa.] 63 S. E. 6-87. In an appeal to the su-
preme court from £l determination of a dis-

trict court, persons not affected by or inter-
ested in the result need not be made parties.
Southern Pine Lumber Co. v. Ward [Okl.]
85 P. 459. A substituted receiver is not a
necessary party to an appeal by the owner
of the property from an order allowing the
account of the original receiver and direct-
ing the substituted receiver to pay certain
expenses to the original receiver. Polk v.

Johnson [Ind. App.] 76 N. E. 634. Defend-
ants not served with process and not appear-
ing and against whom no- judgment is taken
need not be served with notice of appeal.
Nason v. John [Cal. App.] 82 P. 566. When
an appeal was seasonably taken and dock-
eted, it "was -within the po-wer of the court
to direct the issuance of an alias citation to
necessary omitted parties and to have al-
lowed time for its service, had application
therefor been made before the expiration of
tlie first term at -which the case could have
been heard, and where this -was not done,
appeal became inoperative as to them. Gray
V. Grand Forks Mercantile Co. [C. C. A.] 138
F. 344.

64. In replevin for goods held by -a sher-
iff -under a writ, if he dies pending an appeal
ftfs successor in office is the proper party to
substitute. Mugge v. Jackson [Pla.] 39 So.

157. When it is made to appear that a de-

fendant in error has been formally adjudged
insane since the signing of the bill of ex-
ceptions, the guardian appointed by the or-
dinary, under Civ. Code 1895, § 2570 et seq.,

may be made a party to the record. Cen-
tral of Georgia R. Co. v. Harper [Ga.] 53 S.

E. 391.
65. In re Vera Brown, 117 111. App. 332.

66,87. See 5 C. L. 130.
68. The part of chapter 80 of the Acts of

the Legislature of 1901 (Acts 1901, p. 80),
which provides for an appeal by either party
from the final order or decision of the county
court in an election contest for a county or
district oifice to the circuit court, and a trial

de novo in that court, is constitutional.
Williamson v. Musick [W. Va.] 53 S. E. 706.
In Indiana writs of error coram nobis have
been abolished. See Kurd's Rev. St. 1903,
c. 110, § 67. This statute, however, did not
abolish the essentials of the proceedings,
which remain the same, and the motion in
the court in which the error was committed
-which -was substituted for the writ is the
commencement of a new suit in which new
issues are made, upon which there must be a
finding and a judgment, and such motion
stands in the place of the declaration. The
proceeding is one at la-w, and, unless an is-

sue of law- is made upon the motion in tlie

trial court, the question there passed upon
is a question of fact, which can be reviewed
only by appeal or -writ of error from the
judgment rendered in the particular case,
upon proper assignments of error in the
court of review. Domitzki v. American Lin-
seed Co. [111.] 77 N. E. 428.

69. See 5 C. L, 130.

70. Philadelphia v. Miller, 27 Pa. Super.
Ct. 11; Delaware County Trust S. D. v. Title
Ins. Co. V. Lee, 24 Pa. Super. Ct. 74. Appeal
before signature of judgment is premature.
Hauch V. Drew Inv. Co [La.] 40 So. 847;
State V. Salyers [Iowa] 106 N. W. 516. No
judgment rendered on demurrer. Sloss-
Sheffleld Steele & Iron Co. v. Holloway [Ala.]
40' So. 211. Not from mere memorandum of
a ruling. Ferrell v. Opelika [Ala.] 39 So.
249. Where the clerk copied into the rec-
ords the minutes of the presiding judge in
his calendar and the records -were subse-
quently approved, there was an entry of
judgment sufficient to give the supreme
court jurisdiction of the appeal. Kuhlraan
v. Wieben [Iowa] 105 N. W. 445. tinder Rev.
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Buch '^ having, at least, a semblance of validity/" on matters of law or fact as op-

posed to matters of discretion^* such as cost awards," and it must have reached

a finality,'^ became of record,'^ and been against appellant's consent or not due to

Code Civ. Proc, § 316, 317, providing that
An order shall become complete and effective
when made in writing, signed by the court
or judge, attested by the clerlt and filed In
his oSlce, and § 318, making it the duty of
the clerk immediately after the filing of the
•order to attest and record the same in the
Judgment book, an appeal from an order de-
nying a new trial taken before such order
had been attested was wholly ineffectual.
Stephens v. Fans [S. D.] 106 N. W. 56.

71. No appeal will lie from the refusal of
the county court to cause drainage ditches
to be constructed as provided by Rev. St.

1899, § 1110, such act being ministerial.
Sanders v. St. Louis, etc., B.. Co. [Mo. App.]
92 S. W. 736.

72. Appeal will not lie from a Judgment
absolutely void. Barber v. State [Ala.] 39

So. 318; Mattox Cigar & Tobacco Co. v. Gato
Cigar Co. [Ala.] 39 So. 777; McMillan v.

Gadsden [Ala.] 439 So. 569.

73. Selecting a depository for trust funds.
Gottschalk v. Mercantile Trust & Deposit
Co. [Md.] 62 A. 810. Granting or refusing
a new trial. Whitcomb v. Mason [Md.] 62 A.
749. An order of the orphan's court refus-
ing to make partial distribution of the as-
sets in the hands of an assignee under § 8

of the act concerning general assignments
(P. L. 1899, p. 146). In re Browning [N. J.

Err. & App.] 61 A. 1066. Ruling upon mo-
tion to recommit auditor's report. All-

wright V. Skillings, 188 Mass. 538, 74 N. E.

944. Order of reference in an equity case.

Lockwood V. Lockwood [S. C] 53 S. E. 87.

Order granting the defendant further time
to answer. Belle v. Western Union Tel. Co.

CS. C] 63 S. B. 177; Dunn v. Marks [N. C]
53 S E. 845. An order for a reference to

take testimony in a case involving the con-
stitutionality of a statute is not appealable,
though the defendant admits that the stat-

ute is unconstitutional, such admission not
being sufficient in such case to relieve the
court of the duty to pass upon the case.

Hall V. McBride [S. C] 53 S. B. 368. No ap-
peal lies as a matter of right from an order
of the appellate division affirming an assess-
ment of damages, but where the items of

damages disallowed are definitely fixed and
the court in making the assessment certified

that they were "rejected as a matter of law
and not as a matter of discretion," such or-

der is applicable. City Trust, Safe Deposit
& Surety Co. v. American Brewing Co., 182

N. Y. 285, 74 N. B. 948. It can very rarely
h'appen that making an additional party will

be -serious prejudice, and hence such orders
are usually discretionary and not appealable.

Bernard v. Shemwell, 139 N. C. 446, 62 S. E.

64. While an appeal will not lie from a dis-

cretionary order, yet the question whether
the subject-matter of the order or" decree
was within the discretion of the court is

open to examination in an appeal in the case
in which the order or decree was rendered.
Gottschalk v. Mercantile Trust & Deposit
Co. [Md.] 62 A. 810.

74. Chicago Portrait Co. v. Chicago
Crayon Co., 118 111. App. 98; Stevens v.

Jones [Wash.] 82 P. 754; Hopkins v. Prit-

chard [W. Va.] 53 S. E. 557; Pickens v. Dan-
iels [W. Va.] 52 S. E. 216; Klu-gh v. Pennsyl-
vania R. Co., 29 Pa. Super. Ct. 583; Durk v.

Scully [Wash.] 83 P. . 426. An irregularity
in taxation of costs in municipal court can-
not be reviewed on appeal unless a motion
to review the taxation is made in the mu-
nicipal court. Municipal Court Act, Laws
1902, p. 1689, c. 680, § 342. Turtel v. Green-
wald, 96 N. Y. S. 1074. Ordinarily an ap-
peal does not lie from a decree for costs
only in a. chancery suit, but there are ex-
ceptions to the rule, turning on the question
of the discretionary power of the trial court
respecting costs. A decree for such costs as
are discretionary is hot appealable, but one
for costs not in the discretion of the court
is appealable, provided the amount thereof
is more than $100. Nutter v. Brown [W.
Va,] 52 S. B. 88. Extraordinary costs such
as allowances of expenses and compensation
of receivers, either as between the receiver
and the fund in court and parties, or as be-^
tween party and party, are not discretion-
ary and a decree respecting such costs is
appealable. Id.

75. In Indiana appeals to the supreme
and appellate courts can only be taken from
a final judgment. Bozarth v. Mclntyre [Ind.
App.] 76' N. E. 317. Court cannot review
unless record shows a judgment or final or-
der. Modern Woodmen of America v. Plum-
mer [Neb.] 105 N. W. 181; Montgomery v.

Reynolds [Ga.] 53 S. E. 512; Honerine Min.
& Mill. Co. V, TaUerday Steel Pipe & Tank
Co. [Utah] 86 P. 626. In the county court
the final decree consists of the findings of
fact, conclusions of law and statement of
the relief awarded. In re Lemery's Estate
[N. D.] 107 N. W. 366. A so-called judg-
ment inserting costs, entered by the county
court after filing the findings and conclu-
sions held a mere amendment, and both
documents together considered the final de-
cree. Id. A default judgment in which the
amount of recovery is not ascertained is not
final and -no appeal lies. Sharp v. Bates
[Md.] 6'2 A. 747. Allowance of fees not final
order. Symms v. Jamieson, 115 111. App. 165.
The essence of what is done and not "vvhat
the decree is called determines whether it

is final. Loughlin v. U. S. School Furniture
Co., 118 HI. App. 36. A decree ordering a
reference is not rendered final by a mere
recital in the order, shewing that a prima
facie case rendering a decree of reference
proper has been made. Rainey v. Freeport
Smokeless Ooal & Coking Co. [W. Va.] 52
S. E. 473. Record must show such disposal
of motions for new trial that judgment has
reached finality. Wall v. Kerr [Neb.] 104
N. W. 1076. An appeal will not lie from
a judgment during the pendency of a mo-
tion in arrest thereof. State V. Ryan, 115
Mo. App. 414, 90 S. W. 418. Appeal from
order denying motion for new trial before
such order was attested as required by
statute held . ineffectual. Rev. Code Civ.
Proc, §§ 316, 317, 31S. Stephens v. Faus
[S. D.] 106 N. W. 56. Where the court
found on conflicting evidence that a nui-
sance existed its order directing abatement
and granting an Injuncton after 60 days in
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Lis default.''^ Decisions other than the foregoing are reviewable under various stat-

utes if they determine the "merits," "principles of the cause," deny a rightful mode
of trial, "in effect discontinue the cause" or "prevent Judginent,"'* or if they

"change possession"^" or "affect property rights," or if they would have been "final

if rendered as claimed."^" In some jurisdictions any interlocutory order is appeal-

able by leave of court, and as to some of such orders, even this is needless.*'- Error

will not lie to a judgment rendered pursuant to directions given on remand,*^ but

where a judgment is affirmed with directions, the lower court must construe the

same, and, if error is committed in so doing, the judgment is not void but subject

to correction on review.*^ Decisions by nonjudicial tribunals or boards are review-

case the nuisance was not abated, was final
and appealable. Schmelzer v. Bartlett Il-

luminating Co. [Mich.] 12 Det. Leg. N. 670,
10 N. "W. 129. A judgment will be regarded
as final though inartificial and lacking for-
mal entry if it assumed to decide the case
and was so treated by parties. Buckley v.

McDonald [Mont.] 84 P. 1114.
70. Appeal will be dismissed where the

record does not show the making and entry
of any order or decree from which an ap-
peal could be taken. Schneider v. Metcalf
[Iowa] 106 N. W. 270. A judgment may be
appealed from though tile journal entry has
not been signed by the Judge, the statute as
to the signing of the record by the judge
being merely directory. In re Jones' Es-
tate [Iowa[ 106 N. W. 610.

77. No appeal lies from a default Judge-
ment. Catalano v. North British & Mercan-
tile Ins. Co., 99 N. T. S. 524; Consumers'
Park Brewing Co. v. Greenberger, 47 Misc.
398, 94 N. Y. S. 38; Happel v, Lippe, 95 N. T.
S. 523; Lesser v. Kahn, 98 N. T. S. 212; Le-
venson v. Arnold, 97 N. Y. S. 990.

IJnlefiiS due to defective service of process:
Under Code Civ. Proc, § 3057, an appeal
from a judgment is the proper remedy
where defendant shows by affidavit that the
summons was not served on it and the af-
fidavit of service fails to show service on
defendant. Mears v. North American Brew-
ing Co., 98 N. Y. S. 1042. A motion to amend
and not appeal is the proper procedure to
correct a judgment including costs not al-
lowed on appeal. Carolan v. O'Donnell, 109
App. Div. 700, 96 N. Y. S. 493. Under Mun.
Ct. Act, Laws 1902, p. 1578, c. 580, § 311, a
defendant who was not personally served
and who did not appear, may appeal from a
judgment entered by default any time with-
in 20 days from personal service of notice
of entry of Judgment. Dixon v. Carrucci,
97 N. Y. S. 380. A special appearance to ob-
ject to the jurisdiction of the court is not
an appearance within Mun. Ct. Act, Laws
1902, p. 1578, c. 680, § 311. Dixon v. Car-
rucci, 97 N. Y. S. 380.

Nor from a judgment by couwent. Brown
V. McKie [N. Y.] 78 N. E. 64; Sidney Novelty
Co. v. Hanlon [Conn.] 63 A. 727; King v.

King. 215 111. 100, 74 N. E. 89; Pacific Pav-
ing Co. V. Vizelich [Cal. App.] 82 P. 82.

That defendant confesses Judgment does not
debar an interested third person from ap-
peal. Oil City Ironworks v. Pelican Oil &
?ipe Line Co. [La.] 38 So. 987.

78.. Direct exception may be taken to the
refusal of a judgment that would have been
final. Head v. Marietta Guano Co. [Ga.] 53

S. E. 676. Order denying a motion to dis-

miss an appeal to the circuit court from an
award in condemnation proceedings Is not

appealable under Rev. St. 1898, § 3069, au-
thorizing appeals from orders affecting a
substantial right, determining the action,
and preventing a judgment from which an
appeal may be taken. Putney v. Milwau-
kee Light, Heat & Traction Co. [Wis.] 105 N.
W. 1066. Rev. St. 1898, § 1210b, relative to
actions to compel a reassessment of taxes
contemplates that the action shall be closed
by a judgment. An order in such action
staying proceedings pending reassessment
was not appealable under § 3069 as deter-
mining the action or preventing a judgment.
Land cS; Securities Co. v. South Milwaukee
[Wis.] 106 N. W. 850. An adequate remedy
in such case existed under § 3047, Rev. St.

1898, providing for appeals from interlocu-
tory judgments and I 2883 relative to the
entry of such judgments. Id.

79. A decree or order in a chancery case
appointing a receiver, and thereby changing
the possession of personal property, is ap-
pealable. See Code 1899, c. 135, § 1. Bal-
timore Bargain House v. St. Clair [W. Va.]
52 S. E. 660.

SO. The refusal of the court to sustain a
motion to dismiss a caveat to the return of
appraisers upon an application for year's
support is appealable, although the case .has

not been finally disposed of in the trial
court, since if the court had sustained such
motion its ruling would have brought about
a final disposition of the case. Mathews v.

Rountree, 123 Ga. 327, 51 S. B. 423. The su-
preme court has jurisdiction to pass upon
an assignment of error complaining of a re-
fusal to sustain a motion to make a man-
damus absolute, because if this motion had
been granted it would have finally disposed
of the case. Mineral Blulf Board of Educa-
tion V. Mineral Blufe, 123 Ga. 669, 51 S. E.
577. No cause shall be carried to the su-
preme court upon any bill of exceptions, so
long as the same is pending in the court be-
low, unless the decision of judgment com-
plained of would have been a final disposi-
tion of the cause, or final as to some ma-
terial party thereto. Civ. Code 1895, § 6226.
Du Vail V. Brogden, 123 Ga. 411, 51 S. E. 404.

Until final judgment be rendered in the
trial court, no interlocutory ruling which
would not have finally disposed of the case
if rendered in favor of the excepting party
can be' brought under review in 'the su-
preme court. Mathews v. Rountree, 123 Ga.
327, 61 S. E. 423.

81. An interlocutory judgment in parti-
tion proceedings is reviewable on exceptions
although there has been no final judgment.
Joyce v. Dyer, 189 Mass. 64, 75 N. E. 81.

82. Champion v. Rice [N. M,] 82 P. 369.
83. When the court of review directs the

lower court to enter judgment, it can do so
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able only by statute.'* Eulings relating to pleadings/^ and process,*^ and matters

only In view of having adjudicated the con-
tention between the parties which adjudi-
cation will not be reviewed on appeal from
judgment entered in conformity with the
remittitur on the former appeal. Lambert
v. Bates [Cal.] 82 P. 767.

84. Under Burns' Ann. St., § 7859, an ap-
peal will be from an order granting or re-
fusing prayer of a petitioner to board of
commissioners. Good v. Burk [Ind.] 77 N.
E. 1080. But such order or decision must
be final in its nature and put an end to the
proceeding before the board. Id. The re-
jection of an account or claim by the com-
missioner of revenues may be reviewed by
the circuit court, under the Tucker Act, 24
St. 505, as amended by 30 St. 494, as, pro-
ceedings to recover a. tobacco rebate as au-
thorized by 32 St. 97. Hyams v. U. S., 139
F. 997. An order of a board of commission-
ers ordering an election and fixing date
when it should be held is an interlocutory
order from which no appeal would lie.

Good V. Burk [Ind.] 77 N. B. 1080. An ap-
peal does not lie to the circuit court from
the action of a city council granting or re-
fusing a permit to build a house. Ex parte
Evans [S. C] 52 S. E. 419. Whether the
funds with which to meet the expenditure
shall be raised by tax for the current year,
or by affording the voters of the county an
opportunity to authorize the issuance of
bonds at an election duly held for that pur-
pose is a matter solely for the determina-
tion of the county authorities, and no ap-
peal lies from their decision. Anderson v.

Newton, 123 Ga. 512, 51 S. E. 508.

65, Rnlings on demurrer: An appeal
will not lie from a judgment overruling a
demurrer. Pine Lumber Co. v. Covington
County [Miss.] 40 So. 260; Duryee v. Parker,
105 App. Div. 442, 94 N. T. S. 981; "Wenom v.

Fossick, 115 111. App. 605. Demurrer for
multifariousness held special. Kerr v.

Rupp [Mich.] 13 Det. Leg. N. 223, 107 N. W.
1059; Plynn v. Holmes [Mich.] 12 Det. Leg.
N. 744, 105 N. W. 875; Arnold V. Russell Car
& Snow Plow Co., 212 Pa. 303, 61 A. 914.

An order sustaining a demurrer is not ap-
pealable. De Beckwith v. Superior Ct. of

Colusa County, 146 Cal. 496, 80 P. 717;

Schenectady R. Co., 106 App. Div. 336, 94 N.

Y. S. 401; Chicago Portrait Co. v. Chicago
Crayon Co., 217 111. 200, 75 N. E. 473; Ber-
nard v. Shemwell, 139 N. C. 446, 52 S. E. 64.

A judgment refusing to allow an amend-
ment of a general demurrer to a petition is

not a final Judgment, nor would a Judgment
allowing the amendment have been final dis-

position of the cause, so as to authorize a
writ of error to the judgment first named
while the case was pending in the trial

court. Henderson v. State, 123 Ga. 465, 51 S.

B. 385. A decision sustaining a demurrer, as

distinguished from an interlocutory Judg-
ment entered thereon is not appealable. Rees
V. New York Herald Co., 98 N. T. S. 548.

Where, in equity, legal questions raised by
a demurrer clause in the answer to which
replications were filed were erroneously
considered by the court before hearing on
the proofs an appeal from the decree of the
court thereon will not be entertained. Gray
V. .Eldred [Mich.] 13 Det. Leg. N. 88, 107 N.

W. 719. An order sustaining a demurrer to

an amended complaint because of a ruling

made by another judge in sustaining a de-
murrer to the original complaint, was not
a mere pro forma order but was appealable.
State V. Turner [Md.] 61 A. 334. Code Civ.
Proc, § 542, gives the appellate court the
right to review an order on a demurrer even
though no Judgment follows it. Bartholo-
mew V. Guthrie [Kan.] 81 P. 491. The su-
preme court has no jurisdiction to pass upon
an assignment of error complaining of the
overruling of a demurrer to the answer to
an application for the writ of mandamus,
when the trial court holds that the answer
presents an issue of fact, and refers the
issue of fact to a Jury, and when there has
been no final judgment thereon. Mineral
Blufe Board of Education v. Mineral Bluff,
123 Ga. 669, 51 S. B. 577. An order sustain-
ing a demurrer to the complaint on the
ground of defect of parties is appealable
where the plaintiff declines to bring in the
additional parties and allows the action to
be dismissed. Bernard v. Shemwell, 139 N.
C. 446, 52 S. B. 64.

Ralings on luotion to strike: Order re-
fusing to strike certain allegations from a
pleading not appealable. Harbert v. At-
lanta & C. Air Line R. Co. [S. C] 53 S. B.
1001. An order striking a complaint from
the files for duplicity is not a final judg-
ment and hence not appealable. Vaktaren
Pub. Co. v. Pacific Tribune Pub. Co. [Wash.]
83 T". 426. No appeal lies from a decree of
the chancellor refusing an amenAuient to
the bill and overruling demurrers to the
cross bill and motion to strike, the decree
not being final within Code 1896, § 426, nor
interlocutory within § 427. Cofer v. Wil-
hite [Ala.] 40 So. 340. Granting or refusing
leave to amend not final. Henderson v.

State, 123 Ga. 465, 51 S. E. 385. Where
judgment on tbe pleadings is entered on
motion it will be presumed, in the absence
of evidence to the contrary, that the court
considered all the pleadings and entry of
an erroneous Judgment is revicTrable on ap-
peal and is not a mere irregularity author-
izing a vacation. Ellis v. Moon [Wash.] 82
P. 186.

86. An order vacating "on the papers" a
warrant of seizure issued pursuant to Mu-
nicipal Court Act, Laws 1902, p. 1532, c. 580,

§ 138, is not appealable. Wuertz v. Braun,
99 N. T. S. 340. An order quashing the
service of a summons is not a final judg-
ment either within the Constitution or the
statute, and hence not appealable. Honer-
ine Min. & Mill. Co. v. Tallerday Steel Pipe
& Tank Co. [Utah] 85 P. 626. Quashing the
service of a writ of garnishment, preventing
further proceedings on that writ and final

Judgment, is in effect a final determination
and, therefore, appealable. Tatum v. Geist
[Wash.] 82 P. 902. No appeal lies from the
refusal to stay or set aside an execution,
where the application is based ' upon facts
outside the record. Hanscom v. Chapin, 27

Pa. Super. Ct. 546. The decision of the su-
perior court upon a motion to dismiss pro-
ceedings to enforce a lien for material fur-

nished for the construction on a vessel, un-
der Pub. St. 1882, c. 192, § 17, on the ground
of the insufiiciency of the attachments, is

not a motion to dismiss for defect of form
of process, and hence is appealable, not-

withstanding Rev. Laws, c. 173, § 76, provid-



140 APPEAL AND EEVIEW § 4B. 7 Cur, Law.

of practice before the trial " or judgments on diliatory pleas/* are not generally

reviewable in the absence of statute unless their effect is to finallj' determine the

action or involve "substantial rights," "merits/' etc. Dismissals/^ nonsuits, order-5

to strike cause and the like,"" are reviewable when determinative of the action/^

otherwise not. Directed verdicts, orders directing or arresting judgment or orders

for new trial,°- and others of similar operation,^' are not reviewable at common law,

since they are often discretionary and are not final. In some states, however, they

are made directly appealable.''* A reviewable final judgment or decree must be

finally determinative °^ of the controversy to the aggrievement of the person claim-

ing that the decision of the superior court
upon a motion to dismiss for defect of form
of process is final. Merriman v. Currier
[Mass.] 77 N..B. 70-8.

87. An order of reference. Southern
Chemical Co. v. Lackey [N. C] 52 S. B. 272;
Lockwood V. Liockwood [S. C] 53 S. E. 87.

Order denying change of venue. Sanders v.

German Fire Ins. Co. [Wis.] 105 N. W. 787;
Taylor v. Grand Lodge A. O. U. W. [Minn.]
107 N. W. 545. Sustaining a motion to sup-
press a deposition made by one party after
the other has announced readiness for trial
is a decision of the court on the trial and
comes under the application of sec. 1614 of
the Code of 1896, allowing a party to take
as nonsuit and appeal. Scheidegger v. Ter-
rill [Ala.] 39 So. 172.
'88. Plea of prior garnishment not yet

brought to judgment is not reviewable un-
der R, S. § 1011; 4 Fed. Stat. Ann. p. 624.
Barnsdall v. Waltemeyer [C. C. A.] 142 F.
415.

89. An order vacating the dismissal of a
petition to contest a will is a final order,
affecting a substantial right of the parties
and therefore appealable. In re Sullivan's
Estate [Wash.] 82 P. 297. An appeal from
an order dismissing an action on plaintiff's
motion where there is no counterclaim or
other special reason for refusing to dismiss,
is not appealable under Rev. Code Civ. Proc.
§ 440, substituting appeal for writ of error,
etc., nor under § 462 designating the ap-
pealable orders. Deer & Webber Co. v.

Hinckley [S. D.] 106 N. W. 138. An ex parte
order is not directly appealable. Order dis-
missing action on plaintiff's motion where
there was no counterclaim. Id. Where the
lower court overruled a motion to dismiss
after the appellate court had dismissed an
appeal on the ground that the case had be-
come a inoot one, an appeal from the order
will be entertained. Montgomery County v.

Montgomery Traction Co. [Ala.] 39 So. 518.

An order dismissing a bill a.s, against one
defendant is not appealable while the cause
is still pending as to the other defendant
except in ca.ses of great hardship. Dillon v.

Griswold, 118 111. App. 627. An order dis-
missing a bill as to one party is not a final
order as a general rule, but will be so con-
sidered where it denies such party justice
and he has a prima facie case on the merits.
Loughlin v. United States School Furniture
Co. 118 111. App. 36. Decree dismissing bill

as to one branch only of controversy not
final. Memphis Keeley Inst, v. Leslie B.
Keeley Co. [C. C. A.] 144 F. 628. The dis-
missal of a rule to cancel inscribed mort-
gages as disclosing no cause of action is

rather in the nature of a final than an in-
terlocutory order, and is appealable. Fitz-
ner v. Noullet, 114 La. 167, 38 So. 94.

90. A ruling of the court discharging the
jury in a case if made over objections of
defendant and an exception saved, is re-
viewable. Williams v. Jones [Ariz.] 85 P.
399.

01. Order abating action and denying
substitution of executor of deceased plain-
tiff held final so as to allow review by writ
of error. Strauss v. Merchants Loan & Trust
Co., 119 111. App. 588.

92. Appeal will not lie from an order
setting aside a verdict and granting plain-
tiff a right to replead. Birmingham R.,

Light & Power Co. v. Tanner [Ala.] 40 So.

58.

93. An order denying a motion to amend
findings is not appealable. Peterson v,

Hutchinson [Minn.] 107 N. W. 1124. An or-
der denying a motion for amended findings
on appeal from the probate court is not ap-
pealable. In re Pederson's Estate [Minn.]
106 N. W. 958.

94. Appeal may be taken from ruling on
motion for ne"w trial notwithstanding judg-
ment has theretofore been entered. In re
Bishop's Estate [Iowa] 106 N. W. 637.

95. A judgment is not final unless it dis-
poses of the cause both as subject-matter
and the parties so far as the court has the
power to dispose of it. Starkey v. Starkey
[Ind.] 76 N. B. 876. The word "final" in
Chap. 93, p. 122, Sess. L. 1903, has reference
not to the character of the judgment as
distinguished from interlocutory, but was
intended to mean that such a judgment
should be conclusive of the litigation and
without right of further appeal. Mau v.

Stoner [Wyo.J 83 P. 218. The termination
of the particular action, not of the subject-
matter of the litigation, marks the finality
of the judgment. Honerlne Min. & Mill. Co.
V. Tallerday Steel Pipe & Tank Co. [Utah]
85 P. 626. A final decree is one which fully
decides and finally disposes of the entife
merits of the case, although some order or
decree may be necessary to carry out the
rights of the parties or some incidental
matter may be reserved for consideration,
the decision of which, though, cannot effect
the decree by which the rights of the par-
ties have been declared. Gray v. Ames, 220
111. 251, 77 N. B. 219.
Held flnnl: A decree fixing the right of a

party to receive a certain sum from part-
nership assets and "which leaves nothing to
be done except its execution in case it is
afflrmed. Heyman v. Heyman, 117 III. App.
542. An order of the probate court deny-
ing a motion to set aside a Judgment ap-
proving the final account of an executor,
without allowance of fees. Griswold v.
Smith [111.] 77 N. E. 551. Where the record
disclosed that the appellants declined, to
plead further and thereupon It w^as adjudged
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that "the defendants jointly and severally,
and separately and severally, have and re-
cover of and from the plaintiffs their costs,"
such language was broad enough to include
a. defendant served by publication but as to
whom no default was entered, and as to
whom the record did not show any disposi-
tion of the case. Starkey v. Starliey [Ind.]
76 N. E. 876. A decree adjudging that the
grantee in an absolute conveyance holds the
property in trust for the benefit of certain
parties is final so as to be appealable,
though the case is referred to a master for
an accounting. Stahl v. Stahl, 220 111. 188,
77 N. E. 67. A decree in partition proceed-
ings for the sale of lands, after it has been
ascertained that such lands cannot be par-
titioned in kind without injury. Barnett v.

Thomas [Ind. App.] 75 N. B. 868. The fact
that a reference is ordered after decree will
not prevent the decree from. being final, pro-
vided the principles by which the questions
are to be stated are fixed by the decree.
Gray v. Ames, 220 111. 251, 77 N. B. 219. An
order striking a bill from the files, being a
final determination of the right of com-
plainant to pursue her remedy against the
movant. Carpenter v. Auditor General
[Mich.] 13 Det. Leg. N. 160, 107 N. W. 878.

In an action at law with an equitable coun-
terclaim necessitating a determination of
all the issues on the law side a decree on
the equity side. Colton v. Butterfleld [N.

'D.j 10 N. "W. 236. A decree on a foreclosure
suit on a mechanic's lien. Marean v. Stan-
ley [Colo.] 81 P. 759. The finality of an or-
der denying a motion to discharge, upon an
undertaking, a mechanic's lien is not af-
fected by the fact that the order grants
permission to renew the motion upon addi-
tional papers. In re Hudson Waterworks,
98 N. Y. S. 33. A decree that there has
never been a sale under the powers con-
tained in the mortgages and that complain-
ants be let In to redeem is a final decree
although a reference is ordered to determine
the amount due. Zimmerman Mfg. Co. v.

Pugh [Ala.] 39 So. 989. The refusal to per-
mit appellant to file his petition to be mad,e
a party to the action and the issuance of a
writ of possession against him. Aull v.

Bowling Green Opera House Co. [Ky.] 92 S.

"W. 943. An order of the probate court re-

quiring a former administrator to turn over
to his successor money claimed by the for-

mer to have been given him as a gift by the
intestate. Foster v. Murphy [Neb.] 107 N.

W. 843.
Held not final! A decree, though involv-

ing the merits, is not final if it contemplates
further proceedings. Sale of land ordered
requiring confirmation and distribution of

proceeds. Clark v. Roller, 199 U. S. 541, 50

Law. Ed. . Decree In suit for divorce and
separate maintenance, awarding plaintiff

support until further order of the court and
costs incurred to date, and referring the
cause to a commissioner to report the value
of defendant's property and what would be a
reasonable allowance. Beatty v. Beatty [Va.]

53 S. E. 2. A decree merely ascertaining a
personal indebtedness from a defendant to

the plaintiffs, but not decreeing payment
thereof, and not fixing a lien therefor or
otherwise providing for the payment
thereof. Pickens v. Daniels [W. Va.] 52 S.

B. 215. A Judgment for costs upon the sus-
taining of a demurrer. State v. Lung [Ind.

App.] 77 N. B. 860. A decree in an action

for specific performance directing the con-
veyance of the property upon the delivery
of certain property and payment of a cer-
tain sum of money less certain amounts to
be thereafter ascertained, the case to be re-
ferred to a master to ascertain such
amounts, was not final, since the reference
to the master was for the purpose of ascer-
taining facts upon which the final decree
was to be based. Gray v. Ames, 220 111. 251,
77 N. B. 219. An order of a single judge of
the circuit court entered in vacation refus-
ing a writ of habeas corpus to a party de-
prived of his liberty by virtue of a writ of
execution in an action of debt at the suit
of the people, for practicing medicine with-
out a license. People v. McAnally [111.] 77
N, E. 544. Order on the settlement of ac-
counts of bankrupt trustees disallowing
dower to the wives of the trustees, reserv-
ing a question for further consideration,
etc., held not final but appealable under
Code Pub. Gen. Laws 1904, art. 5, §27, au-
thorizing appeal from an order determining"
a question of right and directing an ac-
count. Slingluff V. Hubner [Md.] 61 A. 326.
Order overruling motion to deny confirma-
tion of a judicial sale and to set aside the
sale. Hall v. Moore [Neb.] 106 N. W. 785.
A decree that two tracts of land be sold
either jointly or severally at the discretion
of a trustee. "Warner v. Grayson, 200 U. S.

257, 50 Law. Bd. . A writ of error will
not lie from the Judgment or from an inter-
mediate order while a motion for a new
trial is pending. Kelly & Jones Co. v. Moore
[Ga.] 54 S. B. 118. Where the appellate court
sustains an injunction but holds an account-
ing asked for in ajbeyance until a certain
question can be determined in the lower
court, and remands the cause, the judgment
is final as to the injunction, but not as to the
accounting, and hence the plaintiff cannot
sustain an appeal to the supreme court, the
aflirmance of the injunction being in his fa-
vor and' the decisions relating to the account-
ing not being final. Sanche v. Mahler, 219 111.

349, 76 N. E. 485. A decree of a chancellor
confirming a report of a register and requir-
ing appellant to pay attorney fees and a
specific amouiit for the maintenance of wife,
or go to jail. Brady v. Brady [Ala.] 39 So.
237. A decree of reference not determining
the equities of the case. Robbins v. Brown
[Ala.] 39 So. 588. An order of the special
term of the supreme court confirming a part
of the report of the commissioners of esti-
mates and sending the rest back for correc-
tion. In re Commissioner of Public Works,
97 N. T. S. 503. The refusal of the court to
render Judgment by default against one of
the defendants. Carpenter v. Ingram [Ark.]
91 S. W. 24. No appeal lies from an order
confirming a commissioner's report as the
court may disregard such report and enter
Judgment according to the rights of the par-
ties. Cottrell V. Barnes' Adm'r [Ky.] 90 S.

W. 1048. Where two distinct counts are
tried together no appeal will lie from a
Judgment on one pending a new trial on the
other. Cramer v. Barmon [Mo.] 91 S. W.
1038. Where demurrers of several co-de-
fendants are sustained and judgment en-
tered thereon and the action is dismissed as
to another who interposed a general derjial,

appeal will not lie from the Judgment on
demurrer while a motion to set aside tlie

dismissal is pending. Baker v. St. Louis,
189 Mo. 375, 88 S. W. 74. Under Mun. Ct.
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ing review. Orders and adjudications in interlocutory °° or provisional,"^ extra-

ordinary °^ and special "" proceedings, are not reviewable except as provided by stat-

Act Laws 190'2, p. 1563, c. 580, § 257, plain-
tiff cannot appeal from a judgment in his

favor to obtain a review of an order of the
court vacating' such judgment, but must
proceed to a new trial and appeal from such
final judgment if adverse. "Wendin v. Brook-
lyn Heights I. Co., 97 N. T. S. 1073.

96. In Texas' the only exception to the
rule that appeals, can be taken only from
final judgments, is an appeal from an inter-

locutory order of the district court appoint-
ing a receiver or trustee in any cause. Cot-
ton v. Rand [Tex. Civ. App.] 92 S. W. 266.

An order denying a motion to vacate an at-

tachment is not appealable. Maas v. Nanke-
ville, 97 N. T. S. 980; Great Falls Meat Co.
V. Jenkins [Mont.] 84 P. 74. Neither the
provision for appeals from orders (Mun.
Ct. Act Laws 1902, pp. 1562, 1563, c. 580, §§
253-267) nor from judgments (Id. p. 1578, §

310) cover orders in attachment proceed-
ings. Delamanarus v. Chuclos, 98 N. T. S.

B15. An order under § 2679 Code of Civil
Proc. to make deposit or to show cause, is

not appealable. In re Hopkins' "Will, 96 N.
T. S. 941. Refusal of court to quash a writ
of habeas corpus is not a final judgment and
cannot be revie"wed on appeal or error.
Rigor V. State [Md.] 61 A. 631. An inter-
locutory order for an accounting is not ap-
pealable under Code Civ. Proc. § 963. Grey
V. Brennen, 147 Cal. 355, 81 P. 1014. An
order denying a motion for leave to renew
a motion upon additional papers, is appeal-
able. Conlen v. Rizer, 109 App. Div. 537, 96
N. T. S. 566. No appeal lies from an order
entered after decree, under Hurd's Rev. St.

1903, c. 22, § 19, allowing a defendant who
has not been summoned or "who has not re-
ceived a notice, to appear and answer the
complainant's bill. Jenkins & Reynolds Co.
v. Wells [111.] 77 N. B. 236. An order dis-

missing a motion to set aside a rule nisi

Is not appealable, nor is an order dismiss-
ing the response. Fiscal Court of Marlon
County V. Marion Circuit Ct. I^Ky.] 89 S. W.
704. Appeal will not lie under Rev. St. 1895,
art. 1383, from an interlocutory order re-
fusing to vacate an appointment of a re-
ceiver. Fidelity Funding Co. v. Hirshfeld
[Tex. Civ. App.] 91 S. W. 246.

97. An order modifying a previous order
passed on a motion for alimony, determin-
ing the custody of children pending the liti-

gation, cannot be reviewed on fast writ of
error. Thompson v. Thompson [Ga.] 53 S.

B. 507. Alimony pendente lite. Beatty v.

Beatty [Va.] 53 S. B. 2.

Granting or dissolving Injunction: Under
Act March 3, 1891, c. 517, § 7, an order dis-
solving an injunction may be appealed from.
Chapman v. Yellow Poplar Lumber Co. [C.
C. A.] 143 F. 201. Rev. St. 1887, § 4807,
subd. 3, authorizes an appeal from an order
dissolving an injunction. Dougal v. Bby
[Idaho] 85 P. 102. A decree granting or
refusing an injunction is appealable. Han-
sono V. Police Jury of St. Mary's Parish
[La] 4] So. 321. There is no appeal from
an interlocutory order denying a motion to
dissolve an injunction. Lasher v. Annun-
ziata, 119 111. App. 653. An order denying
a motion for an injunction is not appeal-
able. Builders' Painting & Decorating Co. v.

Advisory Board Bldg. Trades of Chicago, 116
111. App. 264. Order enlarging scope of an
injunction is not appealable. National Hol-
low Brake Beam Co. v. Leigh, 119 111. App.
344. In South Carolina an order granting
an interlocutory injunction Is appealable,
under Code Civ. Proc. 1902, § 11. Lamar v.

Croft [S. C] 53 S. E. 540. Though an order
granting an injunction is appealable under
the United States statutes, plaintiff in in-
junction cannot take a cross appeal on a
claim that the injunction was unduly lim-
ited in scope. Act Mar. 3, 1891. Bx parte
Nat. Enameling & Stamping Co., 201 U. S.

166, 50 Law. Ed. ; Ex parte Automatic
Switch Co., 201 U. S. 166, 50 Law. Ed. .

Appointing or discliarging receiver: Un-
der Const, art. 5, § 9, the supreme court of
Idaho may review any decision upon appeal
from the district court, hence it could re-
view the refusal to appoint a receiver, pend-
ing litigation. Chemung Min. Co. v. Hanley
[Idaho] 81 P. 619. An appeal from an order
refusing to vacate the order appointing a
receiver lies under the statute permitting
an appeal from an order removing or refus-
ing to remove a receiver. Davis v. Consoli-
dated Coal Co. [Wash.] 84 P. 22. An order
setting the compensation of a receiver is a
final decree and hence appealable. Ruggles
V. Patton [C. C. A.] 143 F. 312.

98. Quashal of an alternative writ «f
mandamus but with leave to relator to
amend is not a final judgment. State v.

Landis [Fla.] 39 So. 15.

99. A dismissal of a petition for admis-
sion to the bar, the petition being based on
the ground that petitioner was unjustly de-
prived of the right to admission by the act
of the county bar, is a final judgment within
Gen. St. 1902, §§ 788, 819, authorizing ap-
peals from final judgments, etc. In re
O'Brien's Petition [Conn.] 63 A. 777. No
appeal lies from an order of the court of
common pleas making absolute a rule
granted under Act Mar. 8, 1889 (P. L. 10)
as amended by Act May 25, 1893 (P. L. 131)
to bring an action of ejectment within six
months. Gabler v. Black [Pa.] 60 A. 257.
A final order incorporating a village in a
special proceeding under Rev. St. 1898, §§
854-866, is a final order in a special proceed-
ing, and appealable. In re Salter [Wis.]
106 N. W. 684. A person filing a claim for
damages in proceedings to establish a high-
way may appeal from the award of dam-
ages but not from the order establishing the
road. In re Dugan [Iowa] 106 N. W. 614.

Where an unauthorized rule is entered for
taking a deposition an order directing a
witness to answer a question is a final or-
der from which the witness may appeal.
International Coal Min. Co. v. Pennsylvania
R. Co. [Pa.] 63 A. 80. An order directing
witnesses to answer questions propounded
before a special examiner lacks finality.
Alexander v. U. S., 201 U. S. 117, 60 Law. Ed.

. Disallowance of an opposition to ap-
pointment of administrator by one claiming
preference of appointment is final as to op-
ponent's rights. Miguez v. Delcambre, 114
La. 1032, 38 So. 820. Under the Nebraska
"Refunding Bond Act," Laws 1899, p. 59, c. 8,

an appeal may be taken from the findings of
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ute/ and then mtist be finally determinative, work irreparable injury,^ or affect sub-

stantial rights.' Orders punishing for contempt * are not reviewable except as pro-

vided by statiite. Orders after judgment ^ are not reviewable separately from the

judgment if merely a part or continuation of it ; otherwise if they newly determine

rights ° or vacate,' modify, or deny vacation of modification ° of the judgment as

distinguished from a default " and on some ground not resting in discretion.^" De-

the district court as to the validity of county-
bonds to the supreme court which may make
a final and binding decision on the question.
Colburn v. McDonald [Neb.] 100 N. W.' 961.
The court will not attempt in such proceed-
ings to adjudicate the rights of persons not
parties to the record. Id. Under Code Civ.
Proc. §§ 2260, 3405, an appeal lies to the ap-
pellate division from final orders in sum-
mary proceedings in justices' courts to re-
cover the possession of realty, notwith-
standing section 1357 giving a right of ap-
peal to the appellate division in special pro-
ceedings in courts of record. In re Soop
[N. Y.] 76 N. E. 14.

1. An order vacating an order granting
leave to a foreign guardian to sue is ap-
pealable as a final adjudication. In re
Crosby [Wash.] 85 P. 1.

2. Where the acts against which an In-

junction is directed have been accomplished,
the dissolution of the injunction works no
such irreparable injury as will warrant an
appeal. Xavier Realty v. Louisiana R. &
Nav. Co. [La.] 39 So. 6. A judgment order-
ing sale by the receiver of all the assets of
an insolvent in bulk instead of in lots may
work irreparable injury. Wenar v. Leon L.

Schwartz [La.] 40 So. 599. Interlocutory or-
der not appealable unless working irrepara-
ble Injury. Where bond affords ample pro-
tection, order for release of sequestration
not appealable. Richardson' v. Johnson, 114

La. 10'50, 38 La. 826. An order of recusation
does not work irreparable injury; an order
refusing recusation does. State v. Reid
[La.] 40 So. 369.

3. Judgment vacating a town plat in pro-
ceedings under § 2315 et seq., Gen. St. 1894,

is appealable as a "final order affecting a
substantial right" within subd. 6, § 6140,

Gen. St. 1894. Koochiching Co. v. Franson,
91 Minn. 404, 98 N. W. 98. An order de-

claratory of an undisputed fact is not appeal-
able. Fromme v. Poerschke, 95 N. T. S.

525.

4. A judgment of contempt based upon a
complaint charging the violation of an in-

junction Is not appealable under Rev. St.

1899, I 2696. State v. Bland, 189 Mo. 197, 88

S. W. 28. A judgment finding appellantr

guilty of contempt for violating an injunc-

tion prohibiting the sale of certain scalper'r

tickets is a final judgment in a civil actior

and appealable under Rev. St. 1899, § 806.

Id. A judgment of commitment for con-

tempt made conditional on future conduct
is not final. State v. Peralta [La.] 39 So.

550. Errors in contempt proceedings are

reviewable only on appeal, not by habeas
corpus. Perry v. Pernet [Ind.] 74 N. B.

609.

5. Order for writ of assistance after con-
firmation and order for deed from which
appeal was pending is appealable. Bscritt

.V. Michaelson [Neb.] 103 N. W. 300. Re-
fusal of judge to settle a bill of exceptions
not an appealable order or subject. Miller

V. American Central Ins. Co. [Cal. App.] 83
P. 289. An appeal from a part of a judg-
ment awarding compensation and costs to a
guardian ad litem does not come within
Code Civ. Proc. § 939, allowing an appeal in
special orders made after final judgment.
Aronson v. Levison [Cal.] 83 P. 154.

6. Order for writ of nsslstaucc after 'con-
firmation in foreclosure is appealable as a
final order. Escritt v. Michaelson [Neb.]
106 N. W. 1016. An order of the county
judge denying appellant's right to appeal
under Rev. St. 1895, art. 1401, without a
bond for costs, is appealable. Murray v.

Robuck [Tex. Civ. App.] 13 Tex. Ct. Rep.
915, 8'9 S. W. 781.

7. An order setting aside a judgment un-
der Code Civ. Proc. § 602, is an interlocutory
and not a final order and cannot be re-
vie"wed on appeal. Continental Trust Co. v.

Peterson [Neb.] 107 N. W. 786. Under Code
Civ. Proc. § 647, an order refusing to set
aside a defajalt judgment is an interlocutory
decision finally determining the rights of
the parties and hence need not be excepted
to. Roberts v. Wilson [Cal. App.] 84 P.
216. Under Code Civ. Proc. § 963, subd. 3,

an appeal from an order vacating the order
denying probate to the will is within appel-
late jurisdiction of supreme court. In re
Bouyssou's Estate [Cal. App,] 82 P. 106B.
An order vacating a judgment in garnish-
ment proceedings, "whieh does not determine
the proceeding and prevent final judgment
is not appealable. Tatum v. Geist [Wash.]
82 P. 902. An order vacating judgment not
appealable. Sengfelder v. Powell-Sanders
Co. [Wash.] 82 P. 931. Even though the or-
der be made in a separate proceeding espe-
cially instituted for the purpose. Id. An
appeal will not lie from a memorandum but
only from a formal order setting aside a
judgment. Chambers v. Morris [Ala.] 39 So.
375. Where the appellate jurisdiction is

purely statutory, failure of the statute to
enumerate an order revoking an order re-
fusing to admit a will to probate, renders
it unappealable. In re Bouyssou's Estate
[Cal App.] 82 P. 1066. Under Ky. St. 1903,

§ 4250, appeal from an order setting aside
an order previously granted exonerating
appellant from a tax assessment will lie to
he circuit court. Garrett v. Creekmore
Ky.] 89 S. W. 166.

8. Appeal will lie from an order denying
\ motion to open a default judgment, which
s the proper procedure. Lesser v. Kahn, 98

N. Y. S. 212. Under Code Civ. Proc. as
amended by Sess. Laws 1899, p. 146, an or-

ler made before final judgment, refusing to
set aside a default is not an appealable or-
'ler. Bowen v. Webb [Mont] 85 P. 739.

Under 2 Ball. Ann. Codes & St. & 6600. sub 1.

7, a refusal to vacate a final judgment is a
final order made after judgment, affecting
a subbstantial right. Jordan v. Hutchinson,
39 Wash. 373, 81 P. 867.

9. Where defendant moved to set aside
a municipal court judgment for nonservice
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cisions of lower appellate or intermediate courts are reviewable in eases usually pre-

scribed by statute ^^ if they possess finality.'^^ Such minor court decisions are ap-

pealable as provided by statute.^^ Parts of judgments may be reviewed if severable-

and complete in themselves.^* As costs are part of the judgment, the taxation of

them is not separately reviewable.^^

(§4) C. Beviewahleness may depend on character or value of acti-on, subject-

matter, or controversy}^—-The action must be civil ia its nature ^' to be reviewable

of summons, which motion "was granted and
the case set for hearing, and appeal from
the latter part of the order will be regarded
as opening a default, and is not appealable.
Spiropulos V. Magnioni, 96 N. T. S. 438.

"Where a demurrer to an affirmative defense
"was sustained with permission to amend
answer, but no amended answer ever served,
and thereupon default entered, with no re-

quest to set aside such default, no appeal
will lie. Macy v. Sullivan [Wash:] 84 P.

601. Under Laws 1902, p. 1563, c. 580, § 257,

no appeal lies in the first instance from an
order opening a default judgment. Mar-
goly.s V. MoUeuick, 94 N. T. S. 301.

10. An order opening a default is not ap-
pealable, especially where no final judgment
on default has been entered. Raner's Lavs'

& Collecting Co. v. Standley [Cal. App.] 84
P. 214.

11. An order of the district court dis-
missing an appeal from the justice court
is not appealable either as a final judgment
nor an appealable order under Code Civ.
Proc. § 1722, amended by Act of 1899, Sess.
L. 1899, p. 146. Palmer v. Spaulding [Mont]
85 P. 369. An order by the county court re-
moving a special administrator and appoint-
ing another to take his place is a final order
and appealable under § 42, c. 20, Comp. St.

1903, authorizing appeals in probate pro-
ceedings by any person affected by a final

order, judgment, or decree. In re Pope's
Estate [Neb.] 106 N. W. 659. In Pennsyl-
vania the decision of the court of common
pleas is final in cases of trespass appealed
from the justice court. Minogue v. Ashland
Borough, 27 Pa. Super. Ct. 606. Code Civ.

Proc. § 2260, does not authorize an appeal
to appellate division of supreme court from
a final order of the county court in a sum-
mary proceeding instituted before a justice
of peace. Burrus v. Parsons, 109 App. Div.
634, 96 N. T. S. 359. Code Civ. Proc. § 1357,

does not apply to summary proceedings
originating before a justice of peace and
appealed to county court. Id. Code Civ.

Proc. §§ 1340, 1342, apply to appeals from
judgments and orders made in actions, and
not in special proceedings. Id.

12. A decision of the appellate court re-
versing a judgment to allow a widow an
award and remanding the case for further
proceedings, is final and hence appealable to

the supreme court. Kroell v. Kroell, 219 111.

105, 76 N. B. 63. Where the judgment of

the circuit court is partly affirmed and
partly reversed by the appellate court, the
decision of the appellate court is not final
so as to be appealable under 3 Starr and C.
Ann. St. 1896, p. 3153, c. 110. Punk v. Kemp-
ton [111.] 77 N. E. 683. Where a ease was
carried to the superior court by certiorari,

the answer of the justice of the peace tra-

versed, verdict rendered against the traverse,
and a motion for a ne"w trial made and over-
ruled, a writ of error did not lie, as the main
case was still pending, and it "would not have-
been finally disposed of had a new trial been
granted. Du Vail v. Brodgen, 123 Ga. 411,
51 S. E. 404. Where a judgment of re-
versal and remand by the court of civil ap-
peals practically settles the case, upon the
allegation of that fact in the petition for
writ of error, it may be reviewed by the su-
preme court. Brown v. Cates [Tex.] 13 Tex.
Ct. Rep. 179, 87 S. W. 1149.

13. Order of county court on appeal from
city court of Kingston is not further appeal-
able to supreme court. Code Civ. Proc. §§
1356, 1357, do not apply. In re Soop, 106
App. Div. 341, 94 N. T. S. 463.

14. An order after judgment, made with-
out jurisdiction, is separately appealable.
Dahlstrom v. Portland Min. Co. [Idaho] 85
P. 916. A portion of an order may be ap-
pealed from the, same as a portion of a judg-
ment. Code Civ. Proc. § 940. Donnelly v.

Gray Bros. [Cal. App.] 84 P. 451. Where
the whole decree is appealed from, but error
is only assigned to a part thereof, the court
on appeal has jurisdiction only of the part
of the decree to which the assignment is

made. Kouka v. Kouka [111.] 77 N. E. 556.
Where a decree adjudges that the grantee
in an absolute conveyance holds the prop-
erty in trust, and the case is referred to a
master for an accounting, the part of the
decision declaring the trust is appealable,
though the reference to the master is inter-
locutory and unappealable. Stahl v. Stahl,
220 111. 188, 77 N. E. 67. Where a decree in
chancery is severable, and is composed of
distinct parts, each part may be treated
as a distinct decree, and an appeal taken
from only one part -without affecting the
other. Kouka v. Kouka [111.] 77 N. E. 556.

15. Question of costs is ancillary and re-
viewable only on appeal, if at all, from final

decree. Memphis Keeley Inst. v. Leslie E.

Keeley Co. [C. C. A.] 144 F. 628. An order
denying defendant's motion for costs of
plaintiff's motion to amend the complaint is

not appealable except on appeal from the
allowance of motion to amend. Abrahams
V. Pinkelstein, 97 N. Y. S. 987.

16. See 5 C. L. 139.
17. A judgment of the circuit court on

appeal from the board of supervisors allow-
ing a claim against the county is a "judg-
ment in a civil action." Marshall County v.

Rivers [Miss.] 40 So. 1007. An order in ha-
beas corpus proceedings disposing of the
custody of a child is appealable. Mahon v.

People, 218 111. 171, 75 N. E. 768. Under
Rev. Laws c, 173, § 105, providing for an
appeal in any civil cause, according to the
course of the common law or otherwise,
tried by a jury or heard by the court, an ap-
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by civil remedies. It must involve questions of law ^' or of fact to be reviewable

by the remedies appropriate to each, e. g., error or appeal. The case may go either

to an intermediate or to the highest court or may or may not be subject to further

appeal from the former to the latter if any of the criteria hereafter referred to ex-

ist.^° Jurisdiction because of the subject-matter usually prevails over that depend-

ent on the amount,^" and the existence of one jurisdictional predicate malies others

needless.^^ But where by failure to assign it as error the question giving jurisdic-

tion is waived, other questions will not be considered.^^ Joiader with a cause within

the jurisdiction will not suffice.^'

Particular jurisdi-etional fa,cts?'^—Among the criteria prescribed by various stat-

utes to determine appealability are the existence ^° of a constitutional ^^ question

particularly pointed out,^' set up,^* necessary to decision, and adversely or -preju-

peal lies by way of exceptions from an order
denying a petition for prohibition. Tehan
V. Brown [Mass.] 77 N. E. 313.

18. Appeal lies in Oklahoma from pro-
bate court to supreme court in civil causes
involving only questions of law. Thompson
V. Crosby [Okl.] 82 P. 643.

19. No appeal lies to the court of appeals
from the superior court in cases originating
in the justice courts. Pool v. Superior Ct.

of Siskiyou County [Cal, App.] 84 P. 53.

Hence no writ of error will lie. Id.

30. In proceedings to set off a widow's
award, the supreme court has jurisdiction

of an appeal from the Appellate Court re-

gardless of the amount. Kroell v. Kroell,
219 111. 105, 76 N. B. 63. Court of appeals
has jurisdiction of an appeal from a judg-
ment refusing to enjoin collection of a
judgment and vacate if the amount in con-
troversy is less than ?200. Cincinnati, P.,

B. S. & P. Packet Co. v. Thomas Malone &
Co. [Ky.] 92 S. W. 306.

21. Constitution, giving court of appeals
jurisdiction in actions to abate a nuisance,
would include an appeal from that part of

the judgment in such an action, awarding
costs even though amounts were less than
$300. White v. Gaffiney [Cal. App. 82 P.

1088]. On an appeal In which the supreme
court has jurisdiction solely because the
validity of an ordinance is involved, the

proper construction of the ordinance is not
before the court, and the judgment will be
reviewed only in case the statute is found
invalid and then only to the extent that it

was affected by the invalid statute. Gies v.

Broad [Wash.] S3 P. 1025.

22. Where a freehold is Involved In the

original decree but is not the point assigned

for error, the supreme court will not take
Jurisdiction. In re Ross' Estate, 220 111. 142,

77 N. E. 126.

33. A cause not appealable to the su-

preme court cannot be brought within its

jurisdiction by being united with another

distinct cause of action of which it has ju-

risdiction. Brown v. Cates [Tex.] 13 Tex.

Ct. Rep. 179, 87 S. W. 1149.

24. See 5 C. L. 140.

25. Where the record pr-esents a fairly

debatable question as to constitutionality of

a statute, the supreme court has jurisdic-

tion. Chicago, etc., R. Co. v. People, 217 III.

164, 75 N. E. 368. An appeal fairly raising

a constitutional question, and having been
taken before the supreme court had decided
the question, will be retained by the su-

preme court and not sent to the court of

7 Curr. Law— 10.

appeals. Boling v. St. Louis, etc., R. Co.,

189 Mo. 219, 88 S. W. 35.

26. Hood V. Baker [Ind. App.] 75 N. E.
608. An instruction that nine of the twelve
jurors might return a verdict objected to as
not being authorized by the constitution,
raised a constitutional question and gives
the supreme court jurisdiction. Logan v.

Field, 192 Mo, 54, 90 S. W. 127. A record
whicti shows an instruction that the law
permits three-fourtlis of the jury to return
a verdict as a »verdict returned by all does
not show a constitutional question as to the
validity of the amendment permitting such
verdict. Hutchinson & Co. v. Morris Bros,
190 Mo. 673, 89 S. W. 870, where the record
shows a constitutional question raised by
appellant and decided against him, the su-
preme court has jurisdiction of the case on
appeal. Shareman v. St. Louis Transit Co^
114 Mo. App. 372, 89 S. W. 575.

27. An exception to an instruction based
upon the provision with a statute followed
by a motion for a new trial in support of
which the grounds expressly specified the
unconstitutionality of the statute as a rea-
son why the Instruction accepted "was in-
correct, is sufficient to raise a constitutional
question so as to authorize an appeal di-
rectly to the supreme court. Christy v. El-
liott, 216 111. 31, 74 N. E. 1035.

28. Masonic Fraternity Temple Ass'n v.

Chicago, 217,111. 58, 75 N. E. 439. A bill al-
leging that an ordinance is unjust, unrea-
sonable, and oppressive, does not raise a
constitutional question so as to give the su-
preme court jurisdiction. Masonic Frater-
nity Temple Ass'n v. Chicago, 217 111. 58, 75

N. E. 439. The refusal to allow an amend-
ment to a bill setting up a constitutional
question, does not raise a constitutional
question so as to give the supreme court ju-
risdiction. Id. A constitutional question
held sufficiently presented by a petition by
property owners to restrain the building of

a commercial railroad in a city street, with-
out payment of due compensation, in viola-

tion of the constitutional rights of the com-
plainants, so as to authorize an appeal di-

rectly to the supreme court. Wilder v. Au-
rora, De Kalb & R. Elec. Traction Co.. 216

111. 493, 75 N. E. 194. In order to give the
supreme court jurisdiction on the ground
that a constitutional question is involved, a
specific constitutional guaranty must have
been invoked and denied. Carmody v. St.

Louis Transit Co., 188 Mo. App. 572, 87 S. W.
913. By merely excepting to the court's
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didally decided,^" the construction ^'' of statutes or public regulations, a case involv-

ing the revenue '^ or taxes/^ a case involving freeholds/' titles,'* boundaries, or fran-

charge that nine of the jury had power to
render a verdict, the appellant invoked no
constitutional protection so as to give the
supreme court jurisdiction. Carmody v. St.

Louis Transit Co., 188 Mo. App. 572. 87 S. W.
913. Not sufficient to object on trial but
must be made ground of motion for new
trial. State v. Grant [Mo.] 92 S. "W. 698.

29. Where the judgment might have been
predicated either on the decision of a con-
stitutional question or on another ground,
it will not be presumed that the constitu-
tional question was passed on. State v. Ya-
zoo, etc., R. Co. [La'] 40 So. 630.

30. Validity of statute or municipal or-
dinance. See Acts 1901, p. 566, c. 287, § 8.

Hood V. Baker [Ind. App.] 75 N. E. 608.

The construction of a statute must be really
Involved, and where there is no ambiguity
in a statute no question of construction can
arise. It is not sufficient merely to claim
that the construction of a statute is in-
volved. Hood V. Baker [Ind.] 76 N. E. 243.

31. A judgment awarding a writ of man-
damus to compel the enforcement on a judg-
ment and order of sale for delinquent special
assessments against land is not a case re-
lating to revenue, since neither the liability

to pay nor the amount to be paid is in con-
troversy. Murphy v. People [111.] 77 N. E.

439.
32. Although questions relating to the

"legality" of a tax are generally appealable
to the supreme court without regard to the
amount, where the action involves merely
overcharge through assessor's error in

number of acres, tlie amount being less
than $200, presents no appealable question.
Thomas v. Lincoln County [Wash.] 83 P.

18. Validity of tax dependent on construc-
tion of revenue law gives jurisdiction.
Monongahela River Consol. Coal & Coke Co.
V. Board of Assessors [La.] 39 So. 601. An
action to recover back taxes paid by mis-
take on property alleged to be exempt pre-
sents no question as to the legality of the
tax. McCaleb v. Buras Levee Dist. Com'rs
[La.] 41 So. 217. Where the amount of a
tax depends on the construction of the rev-
enue law the legality of the tax is involved.
State V. Orflla [La.] 41 So. 227. The supreme
court has jurisdiction of an appeal involv-
ing validity of a local option election. Mar-
shall V. Mansura [La.] 41 So. 56.

33. Although the freehold is located in

another state or territory, the supreme court
has jurisdiction where the lower court had
jurisdiction of the parties by personal serv-
ice and could enforce its decree in personam.
White Star Min. Co. v. Hultberg [111.] 77 N.
E. 327. A freehold is involved, within the
meaning of the constitution and statute pro-
viding for appeals from the trial to the su-
preme court, only in cases where the neces-
sary result of the judgment or decree is that
one party gains or the other loses a free-
hold estate, or where the title is so put in
issue by the pleadings that the decision of
the case necessarily involves the decision of
such issue. In re Ross' Estate, 220 111. 142,
77 N. E. 126. Where the appellant's sole in-
terest under a will is a legacy to be paid
in money, an appeal will not lie by him to

the supreme court in proceedings to estab-
lish the will, although the main body of the

property of the estate consists of real es-
tate. Id. Where a freehold Is involved in
the original decree, but is not the point as-
signed for error, the appeal should be to
the appellate court. Id. A bill in aid of an
execution for the purpose of subjecting real
estate to the lien of a judgment and satis-
fying the execution does not involve a free-
hold. Fairbanks v. Carle, 217 111. 136, 75 ,N.
E. 360. Where a judgment was levied upon
land as the absolute property of the attach-
ment defendant, and an interplea -was filed

by a third party claiming to be the owner
of such land, it was held that the case in-

volved a freehold, although the interplea did
not show by what title the interpleader
claimed. Ray v. Keith, 218 111. 182, 75 N.
E. 921. Where the only effect of a judg-
ment awarding a writ or mandamus is to
compel the proper officer to enforce a judg-
ment and order of sale for a delinquent spe-
cial assessment against the land, such judg-
ment does not necessarily involve a free-
hold, since the loss of the land may be ob-
viated by payment of the judgment before
sale or by a redemption after sale. Murphy
v. People [111.] 77 N. E. 439. A freehold may
be involved in the original decree and yet
not involved in the appeal; as where the
only question on an appeal in a suit for par-
tition was whether there was a lien on the
appellant's share of the real estate created
by a decree in separate maintenance pro-
ceedings. Hutchinson v. Spoehr [111.] 77 N.
E. 580. Where, in mandamus proceedings
to compel park commissioners to grant the
relator right to construct a railroad track
across a city street, the title of the relator
to a strip of land crossing such street was
in issue, it was held that an appeal of land
from a judgment denying the right involved
a freehold. People v. South Park Com'rs
[111.] 77 N. E. 925. A petition to set aside
aji execution and a sale of land thereunder,
and to enjoin the further issue of executions
upon the judgment, does not involve a free-
hold. First Nat. Bank v. Gibson [111.] 77 N.
B. 562. If a freehold is not involved in

the assignments of error, though involved
in the pleas or original decree, the appeal
goes to the appellate court. Douglas Park
Bldg. Ass'n V. Roberts, 218 111. 454, 75 N. E.
1018. Where declarations alleged trespass
quare clausum fregit, but title to the free-
hold was not involved and the sole issue
"was who was entitled to possession, appeal
lies to appellate court only. Id. Although
a will does not in terms devise real estate,

if it sufficiently appears from the record
that the decedent owned real estate, devised
by the residuary clause, a freehold is in-

volved in an order permitting a will to pro-
bate and an appeal will lie to the supreme
court. Senn v. Gruendling, 218 111. 458, 75 N.
E. 1020. Appeal will not lie to supreme
court from a decree declaring a deed abso-
lute in form to be a mortgage, permitting
redemption, and cancelling a deed to a third
person from mortgagee, on the ground that
it does not involve a freehold. Eddleman v.

Pasig, 218 111. 340. 75 N. E. 977. Where In
a suit to enjoin a railroad company from
building its road in a city street the bill

averred that the complainant was the owner
in fee of certain land, and that such owner-
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chises, or the validity thereof, ^'^ or title to office/" or questions involving civil or po-
litical rights, a minimum '^ or maximum '^ amount ass prescribed by statute or con-

ship extended to the center of the street,
subject only to the easement of the public
in the street as a public hig-hway, and the
defendant denied that the complainant was
the owner of such part of such street, it

was held that a freehold was involved so as
to authorize an appeal directly to the su-
preme court. Wilder v. Aurora, De Kolb &
R. Blec. Traction Co., 216 111. 493, 75 N. B.
194. A mining claim under laws of the
United States is a freehold, within the rule,
although the title to the fee is in the United
States. White Star Min. Co. v. Hultberg-
[ni.] 77 N. E. 327. In an action of trespass
necessarily involving title to realty, the ap-
peal should have been to the supreme court.
Schwartz v. McQuaid, 115 111. App. 353. A
bill to remove a cloud upon the title to
realty involves a freehold and the appellate
court can consider no questions involved in
the cause though appellant waives all mat-
ters relating to the freehold. Glos v. Shedd.
118 111. App. 238. The appellate courts of
this state have power to entertain appeals
from interlocutory orders granting injunc-
tions though a freehold may be involved.
New Ohio Washed Coal Co. v. Coal Belt R.
Co., 116 111. App. 153. A "freehold is not in-
volved in a bill to collect a judgment by
compelling the execution of a trust created
by a will so as to oust the appellate courts
of jurisdiction. Linn v. Downing, 116 111.

App. 454.
34. Where title to land ip involved the

court of appeals has jurisdiction regardless
of value. Morgan v. Lewis [Ky.] 92 S. W.
970. A judgment upon a motion to quash
an execution levy on the ground that the
real estate is not subject to execution does
not Involve the title to real estate so as to
give supreme court jurisdiction. Moore v.
Stemmons, 192 Mo. 46, 90 8. W. 434. An or-
der quashing an execution because levied
upon exempt homestead does not Involve
title to real estate so as to give supreme
court jurisdiction, specially where no sale
has taken place. Lawson v. Hammond, 191
Mo. 622, 90 S. W. 431. An actixm for cutting
and hauling away logs is not an action in-
volving title to real estate so as to give
supreme court appellate jurisdiction though
it may be necessary to determine the title.

McKlnney v. Wright Lumber Co., 192 Mo.
32, 90^ S. W. 726. A decree confirming an as-
signment of dower is one "concerning title

to land." Hobson's Adm'r v. Hobson's Adm'r
[Va.] 53 S. B. 964.

35. An appeal involving the dissolution
of a corporation and the forfeiture of its

franchise lies directly to the supreme court.

Cratty v. Peoria Law Library Ass'n, 219 111.

516, 76 N. B. 707. Validity of franchise.

See Act 1901, p. 566, c. 287, § 8. Hood v.

Baker [Ind. App.] 75 N. B. 60S. Acts 1901,

p. 566, c. 247, § 8, authorizing an appeal to
the supreme court where any question is

presented as to validity of a franchise or
of a municipal ordinance of a validity of a
statute or a constitutional right, is appli-
cable to civil causes mentioned in Acts 1903,

p. 280, 0. 156, amending § 6, Acts of 1901,
relating to the jurisdictional amount. Id.

36. The jurisdiction of the supreme court
of appeals involving title to office depends
solely on the sum involved, and hence there

is no jurisdiction where no salary is at-
tached to the office (State v. Dallas [La.]
40 So. 847), and the amount of public funds
to be handled by the incumbent is not to be
considered (Id.). Under Const, art. 6, § 12,
the supreme court has exclusive appellate
jurisdiction of cases involving the title to
the office of school director. State v. Fasse,
189 Mo. 532, 88 S. W. 1.

37. Ann. Code, § 85, relating to minimum
amount in controversy applies only to ac-
tions originating in justice court and not
to judgments of the circuit court on appeal
from the board of supervisors. Marshall
County V. Rivers [Miss.] 40 So. 1007. A re-
cital in a judgment rendered in 1904 that it
was to have effect as though entered Mar.
8, 1900, definitely fixed the date of the judg-'
ment, and a remittitur after Mar. 8, 1900,
could not effect the amount in controversy
fertile purpose of appeal. Kennedy v. Clti-
zens' Nat. Bank [Iowa] 104 N. W. 1021.
The supreme court of Washington has no
jurisdiction to entertain an appeal from a
case originally involving not more than
$200. National Grocery Co. v. Cann, 39
Wash. 596, 81 P. 1054. Where after the ren-
dition of a judgment for less than $500, but
before the adjournment of the term at which
siicli judgment was rendered, the minimum
jurisdictional limit of the court of appeals
was reduced to $300, it was held that an ap-
peal from such judgment was governed by
the jurisdictional limit as reduced. Alli-
son's Bx'r V. Wood [Va.] 52 S. B. 559.
Where several and distinct judgments each
for less than $100 are rendered against dif-
ferent defendants upon their individual lia-
bilities as stockholders in a corporation, they
cannot by aggregating their judgments and
uniting in a proceeding in error give the
supreme court jurisdiction although judg-
ments were rendered in same action and in-
volved common questions of law. Samp v.

Braden [Kan.] 85 P. 289. Although imma-
terial findings as to title to land were in-
cluded in an action whose gist was negli-
gence in killing horses, the supreme court
had no Jurisdiction as the amount was less
than $S00. Cox v. Southern Pac. R. Co. [Cal.
App.] 83 P. 290. Under Const, art. 4, § 4,

in an action at law for recovery of money,
amount in controversy less than $200, su-
preme court without jurisdiction. Durk v.

Scully [Wash.] 83 P. 426. Although amount
of costs awarded less than $300, appeal
therefrom allowed because part of judgment
in a nuisance case. White v. GafEney [Cal.
App.] 82 P. 1088. Under Const, art. 4, § 4,

limiting appellate jurisdiction of supreme
court in civil actions at law for money
judgments to controversies involving orig-
inally more than $200, the supreme court has
no jurisdiction of an appeal from a judg-
ment granting a mandamus to compel a city
to issue a warrant for less than $200 to pay
costs of a former appeal to supreme court.
State T. Coon [Wash.] 82 P. 993. In Wash-
ington an order by the superior court to a
justice of the peace vacating a judgment
and granting a change of venue in a case
not Involving over $200 nor the legality of
a tax, impost, assessment, toll, municipal
fine, or the validity of a statute, is not ap-
pealable. State V. Preasure, 39 Wash. 198,
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stitution, "demanded,"^^ "involved,"*" "in dispute,"*^ "ia controversy,"*^- or "recov-

ered," including or excluding costs, interest, and other items, according to the terms

81 p. 688. A part of a judgment awarding
a guardian $200 costs and compensation is

not appealable because amount is insuffi-
cient to give supreme court jurisdiction.
Aronson v. Levison [Cal.] 83 P. 154. Appeal
transferred from supreme court of appeals
because $2,000 riot involved. Schutten v.

Schaffhausen [La.] 38 So. 964. Order on a
rule to require tiie payment to a particular
party of a fund in court is not appealable
unless the amount of the fund is within the
appellate jurisdiction. Succession of Glan-
cey, 114 La. 105, 38 So. 826. Acts 1902-04,
p. 590, c. 373, Code 1904, p. 1837, § 3455, re-
ducing the minimum appealable amount
from ?500 to $300, held to apply to judg-

_ ments rendered before as well as those ren-
dered after the passage of the act. Allison
Ex'r V. Wood [Va.] 62 S. E. 559. The su-
preme court has no jurisdiction of an appeal

' from the appellate court in a creditor's .bill

where the amount involved is less than
$1,000, unless there is a certificate of im-
portance. Aultman, Miller & Co. v. Jack-
son [111.] 77 N. E. 454. The supreme court
has no jurisdiction of an appeal from the
appellate court when the amount in contro-
versy exclusive of costs and interest does
not exceed $6,000. See Burns' Ann. St. 1901,
§ 1337J, subd. 3. Tyler v. Davis [Ind.] 77
N. E. 400. Where amount involved does not
exceed $50. Takey v. Leich [Ind. App.] 76
N. E. 926. Court of appeals has no jurisdic-
tion of an appeal from a judgment for $200,
the amount sued for, where defendant ad-
mitted a debt of $40. United States Health
& Accident Ins. Co. v. Webb's Adm'r [Ky.]
88 S. W. 1108.

38. In California, appeals Involving
amounts exceeding that of which the court
of appeals has jurisdiction "will, under su-
preme court Rule 32, be transferred to the
supreme court. Weldon v. Rogers [Cal.
App.] S2 P. 352.

38. Plaintiff is bound by the allegations
of his petition as to the value of the prop-
erty involved, and having alleged a value
below the jurisdiction is not entitled to ap-
peal because the property has increased in
value. Spremich v. Maurepas Land & Lum-
pier Co., 114 La. 1053, 38 So. 827. A case is

appealable to the supreme court -where the
original petition in , the district court was
for an amount in excess of the county court's
jurisdiction, though, an amended petition
upon "Which the case was tried claimed an
amount cognizable by the county court, not-
withstanding Rev. St. 1890, art. 996. Nash-
ville, etc., R. Co. V. Grayson County Nat.
Bank [Tex.] 93 S. W. 431. Appeal from a
proceeding to set aside a tax assessment
lies to the court of appeals though the as-
sessment is less than $200, Ky. St. 1903, §

950, having no application. Garrett v.
Creekmore [Ky.] 89 S. W. 166.

40. The amount involved in a suit is the
amount in controversy at the time the suit
is brought with interest, and pending the
suit cannot be added in order to make up
the necessary amount. Lydston v. Auburgh,
216 111. 210, 74 N. E. 796. The amount in-
volved in a suit to subject property to the
payment of a debt is the amount of the debt
and not the value of the property. Id. The
amount involved on appeal from a judgment

dismissing a creditor's bill is determined by
the amount of the indebtedness due the
complainant and not by the value of the
property sought to be subjected. Aultman,
Miller & Co. v. Jackson [111.] 77 N. E. 454.

Where it appeared from the opinion of the
appellate court that the claim allO"wed the
appellant in the circuit court was only $7*70,

and there was nothing in the record to
show how his amount was increased to the
jurisdictional amount, it was held that it

was doubtful vrhether the appeal involved
the jurisdictional amount, although an en-
try of the appellate court recited that the
amount involved exceeded the minimum
jurisdictional limit. Funk v. Kempton [111.]

77 N. E. 683. In a suit by the assignee of a
life insurance policy to enjoin the payment

.

of dividends on such policy to the assignor,
the supreme court has no jurisdiction of an
appeal, where the amount of such dividends
is less than $1,000, though the value of the
policy exceed sucli sum and although pre-
miums paid by the assignee together with
the debt secured by the assigTiment exceed
$1,000. Breuggemann v. Brueggemann, 215
111. 509, 74 N. B. 800. Where the appellate
court affirmed a decree in a suit to fore-
close a mortgage except as to an attorney's
fee, the right to "which being based on con-
tract, an appeal did not lie to the supreme
court from the decision as to the attorney's
fee, such fee not being "within the jurisdic-
tional amount, although the decree of fore-
closure invoked a sufficient amount. Mc-
Cagg V. Touhy, 220 III. 216, 77 N. E. 207.

In a suit to enjoin a seizure under execu-
tion on a judgment alleged to be invalid,
the amount involved is the amount of the
judgment, not the value of the property
seized. Lhote & Co. v. Church Extension
Soc. of M. E. Church [La,] 39 So. 502. Suit
to enjoin nuisance held not to involve suffi-

cient value to be within Jurisdiction of su-
preme court. Krantz v. Noonan [La.] 41 So.

364. No money controversy is imparted to

a judgment in quo warranto to try title to

office after the expiration of the time by
either the possibility of a fine on judgment
of ouster or the effect of the judgment as
an estoppel in a suit for the emoluments
of the office. Albright v. Territory, 200 U. S.

9, 50 Law. Ed. . Under Ky. St. 1903, § 960

and § 468, appeal will not lie to the court of

appeals to recover less than $200 in fore-

closure of a mechanic's lien on a leasehold.
Combs Lumber Co. v. Chinn [Ky.] 90 S. W,
251. Under Act March 20, 1901, supreme court
has no appellate jurisdiction of cases in-

volving less than $4,500 in the absence of
other grounds conferring jurisdiction. Mc-
Kinney v. T. L. Wright Lumber Co., 192 Mo.
32, 90 S. W. 726. Where defendant asserts
a counterclaim of $225 which is decided
against him, there is sufficient involved to
entitle him to an appeal. Horn v. Carroll
[Ky.] 90 S. W. 559. Where the judgment
states that the appellee recovered $75 and
there is nothing else in the record indicat-
ing that more "was involved in the contro-
versy, the court of civil appeals has no
jurisdiction. McCord-Collins Co. v. Hub-
bard [Tex. Civ. App.] 90 S. W. 524. A judg-
ment for $507 does not involve sufficient
amount to give the supreme court jurisdic-
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of the statute. No appeal lies in Kentuelcy from the grant of a divorce.*' Bank-

niptcj' orders ** and. as a rule probate and administration orders, and lunacy or cura-

torial proceedings, are appealable according to terms of statutes regulating such mat-

ters. Eminent domain proceedings ""* and election contests *° are covered by statute,

as sho'^^^l below. Federal review of state or territorial decisions, or the right to a

tion. State v. Butler, 191 Mo. 201, 90 S. W.
378. A judgment for costs In a criminal
case is not a criminal appeal, and hence the
supreme court has ho jurisdiction unless
the amount involved is sufficient to give it

jurisdiction. Id. The supreme court of ap-
peals has jurisdiction of a writ of error to
review a judgment against a stockholder
of the corporation to enforce his liability as
such where the total liability of such stock-
holder aggregates $1,000, although the
judgment is for only 5140. Elliott v. Ashby
[Va.] 52 S. E. 383.

41. Wliere a judgment was reversed lit

part, the amount disallowed is the "matter
in dispute" on further appeal by plaintiff.

Territory of New Mexico v. Atchison, etc.,

R. Co., 201 U. S. 41, 50 Law. Ed. .

42. The supreme court of Washington
has no jurisdiction to review proceedings
where the original controversy Involved
less than $200. This excludes proceedings
in appeal, mandamus, certiorari,, etc. State
V. Cole [Wash.] 82 P. 749. In a suit for
$1,349, the defendant admitted a debt for
$1,000, and the verdict was for $1,094.60;
held the amount in controversy on appeai
by defendant was $94.60, of which supreme
court had no jurisdiction. Predonia Gas
Co. v. Bailey [Kan.]"83 P. 982. Upon an ap-
peal from an order taxing costs, the amount
in controversy under tile original complaint
is the jurisdictional criterion and not the
amount of costs. Gaftey v. Mann [Cal.
App.] 84 P. 424. VP'here a rejected counter-
claim was for more than $200, the court of
appeals has jurisdiction. Gates v. Davis
[Ky.] 89 S. W. 490. Under Ky. St. 1903, § 950,
appeal will not lie to the court of appeals
from a judgment for §200, the amount
claimed, where a part of the claim was ad-
mitted. Citizens' Sav. Bank v. Mitchell Tea
& Coffee Co. [Ky.] 91 'S. W. 261. The
amount really in controvesy within Act
May 5, 1899 (P. L. 249), where judgment for
want of a sufficient defense was refused be-
low, is the amount claimed in the statement
as of the time of bringing suit and not as
of the time of appeal. Commonwealth v.

Magee [Pa.] 62 A. 1106. A decree that the
defendant pay the plaintiff a certain sum
monthly after a certain date does not nec-
essarily involve $1,000, where the decree does
not exclude contingencies upon which such
monthly payment might cease. Kouka v.

Kouka [111. J 77 N. E. 556. In a suit to set

aside a conveyance of real estate as fraudu-
lent, and to have such property applied to

the payment of a judgment previously re-

covered in another action, the amount of

such judgment is not the amount in contro-
versy. Tyler v. Davis [Ind.] 77 N. B. 400.

Under Burns' Ann. St. 1901, § 1339J, subd. 3,

the amount in controversy which is deter-

minative of the right of appeal from the
appellate court to the supreme court is the
amount in controversy as established by the
judgment of the trial court; and hence no
appeal lies from a judgment of the appel-

late court reversing an order of^ the trial

court overruling a demurrer to the answer
of one of the defendants, although judg-
ment was rendered against the other de-
fendant for an amount in excess of the stat-
utory minimum. The remedy of the defend-
ant in such cases is by petition to transfer.
Durbin v. Northwestern Scraper Co. [Ind.]
75 N. E. 1. Where the plaintifC is satisfied
with the amount recovered, and there is no
set-off or counterclaim, the sum recovered
must control on appeal by defendant as to
amount in controversy within the meaning
of Acts 1903, p. 280, c. 156, amending Acts
1901, § 6, prescribing the minimum amount
appealable to the supreme court or the ap-
pellate court. Hood v. Baker [Ind. App.]
75 N. E. 608.

43. Muir v. Muir [Ky.] 92 S. W. 314.
44. § 25a of the Bankr. Act, allowing ap-

peals from courts of bankruptcy to circuit
courts of appeal from judgments allO"wing
or rejecting a debt or claim of five hundred
dollars or over refers not to the amount of
the claim but to the amount allowed or re-
jected; hence the court has no authority to
review judgments rejecting or allowing
amounts less than $500. Gray v. Grand
Forks Mercantile Co. [C. C. A.] 138 F. 344.

An appeal from an order of the county court
declining to discharge an insolvent debtor
lies to the appellate court, section 26 of the
insolvent debtors' act, having been repealed
by Appellate Court Act, § 8. Groszglass v.

Von Bergen, 220 111. 340, 77 N. E. 195. Order
disallowing dower to the wives of bankrupt
trustees, and among other things requiring
auditor to restate his account so as to con-
form to the terms of the order was appeal-
able under Code Pub. Gen. Laws 1904, art. 5,

^ 27, authorizing appeal from an order de-
termining a question of right and directing
an account. Slingluif v. Hubner [Md.] 61 A.
326.

45. Under Burns' Ann. St. 1901, § 4833 et

seq., an appeal in condemnation proceedings
could not be taken directly to the supreme
court. The appeal lay to the circuit court
by exceptions to the award. Stoy v. Indiana
Hydraulic Power Co [Ind.] 76 N. E. 1057.

Under Acts February 27th, 1905, § 5, 4

Burns' Supp. 1905, § 893, an appeal lies from
the interlocutory order in condemnation
proceedings overruling objections and ap-
pointing appraisers. Morrison v. Indianap-
olis & W. R. Co. [Ind.] 76 N., E. 961. In an
action by city to acquire the title of lands,
an order of the special term confirming the
report of commissions of estimate and as-
sessment in part and sending it back in
part, Is appealable as to part confirmed to
the appellate division, and thence to the
court of appeals. See Laws 1901, pp. 416-

418, c. 466, §§ 986, 988, 989. It was at one
time a disputed question whether an appeal
could be taken under § 986 to the appellant
division until the special term had so dealt
with the report qf the commissioners as to

be able finally to confirm the same as to all

claims in the .proceedings, but the statute
authorizes partial confirmation, for the pur-
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further appeal from the circuit court of appeals to the United States supreme court,

or the right of direct appeal to it, depends on the existence of a real, meritorious,

Federal question " set up ^* and necessarily involved, and finally decided *° adversely

to appellant. If there be both diverse citizenship and another ground of original

Federal jurisdiction, as a Federal question, then appeal lies from a circuit court to

either the circuit court of appeals or direct to the supreme court ^" and a further

appeal to the supreme court may be had if the former course be chosen.^^ Review is

direct in the supreme court if there is a question of construction of the Federal con-

stitution or of treaties, or of the jurisdiction of a United States court "as such.""^

pose of limiting appeals and settling rights
pro tanto, and a full confirmation, for the
purpose of establishing the lien of the as-
sessment when perfected by the entry of
record in the offices desig'nated. In re City
of New York, 182 N. Y. 281, 74 N. B. 840.

46. The statute gives the right of appeal
in contested election cases from any deci-
sion of the Board of Commissioners. See
Burns' Ann. St. 1891, §§ 631S, 7859. Summe
V. Browne [Ind.] 76 N. E. 99. A decision of

the board of commissioners in an election
case, in order to be appealable under Burns*
Ann. St. 1901, §§ 6318, 7859, must be final

in its nature, and must put an end to the
proceedings before that tribunal. Id. A
decision of the board of commissioners in a
contested election case, that the contestee
was elected, was a mere finding of fact, and
hence not such a final order or decision as
was appealable. Id.

47. The mere Interpretaion of a Spanish
land grant as determining title involves no
Federal question. O'Conor v. State of Tex.,

202 U. S. 501, 50 Law. Ed. . Judgment
against a trusteee in bankruptcy suing for

property claimed to be assets under the
bankruptcy law is appealable as a denial of

a right claimed under the statutes of the
United States. Rector v. City Deposit Bank
Co., 200 U. S. 405, 60 Law. Ed. . A judg-
ment holding the Federal statute fixing

rates of exchange In Porto Rican money to

be inapplicable and requiring payment ac-
cording to a different rate is reviewable in

the Federal supreme court, as denying a
right claimd under statutes of the United
States. Serralles' Succession v. Bsbri, 200
U. S. 103, 50 Law. Ed. . A holding that
a tax title was good against a title claimed
under an act of congress involves no Fed-
eral question. Corkran Oil & Development
Co. v. Arnaudet, 199 U. S. 182, 50 Law. Ed.

. A decision as to the effect of acts of

tlie comptroller of the currency to start the
running of limitations against stockholders
of a national bank involves a Federal' ques-
tion. Rankin v. Barton, 199 U. S. 228, 50

Law. El. .

48. Federal question first raised on mo-
tion for rehearing in state court not timely.
Corkran Oil & Development Co. v. Arnaudet.
199 U. S. 1S2, 50 Law. Ed. . The petitio.i

for writ of error and assignments of error
cannot ho looked to in determining whether
a Federal , question was involved. Id.

Though no affirmative right is claimed un-
der a statute it it is unsuccessfully urged
as a defense, a right claimed under such
statute has been denied. Rev. St. § 3477, de-
claring void assignments of certain claims.
Nutt V. Knut, 200 U. S. 12, 50 Law. Ed. .

A right under a Federal statute Is timely

claimed If the intention to assert It was
rnanifested at every stage of the case,
though the precise form in which it was ul-
timately denied was not at first anticipated.
Merchants' Nat. Bank v. Wehrmann, 202 U.
S. 295, 50 Law. Ed. . Claim of right un-
Her U. S. Stat, must be clearly brought to
attention of state court. Hulbert v. City of
Chicago, 202 U. S. 275, 50 Law. Ed. .

Federal questions not so raised in the state
court that under its practice such court
must consider them will not support a writ
of error to the Federal supreme court. Id.

49. A state decision so construing a state
statute as to eliminate all question as to
repugnancy to the Federal constitution is
not reviewable. Exception against impair-
ing obligation of contracts read into statute
authorizing rate regulation. Tampa Water-
works Co. V. Tampa, 199 U. S. 241. 50 Law.
Ed. . That a state court decided on
grounds involving only construction of state
laws that a contract alleged to be impaired
by a statute did not exist does not prevent
Federal review. Attorney General v. Low-
rey, 199 U. S. 233, 50 Law. Ed. . The
interpretation of a state statute by the lo-
cal courts will be followed in determining
whether it Infringes the Federal constitu-
tion. Mead v. Portland, 200 U. S. 148, 50
Law. Ed. . Enactment of another statute
in lieu of one alleged to Infringe the Fed-
eral constitution does not make the Federal
question a moot one unless it appears that
the parties are relieved from all liability
under the former" act. Campbell v. State of
California, 200 U. S. 87, 50 Law. Ed. .

If a Federal right was urged wrhtrh If rec-
ognized would have required a different de-
cision, it is immaterial that the decision
was expressly put solely on grounds of local
law. Chicago, B. & Q. R. Co. v. People of
lUinois, 200 U. S. 561, 50 Law. Ed. .

50, 51. An appeal will lie to the circuit
court of appeals from the circuit court in

cases where the parties are citizens of dif-
ferent states and the validity and construc-
tion of a Texas statute under the Federal
constitution is involved. Love v. Busch [C.

C. A.] 142 F. 429.

52. Whether the circuit court had Juris-
diction can only be reviewed by: the supreme
court on a writ of error and the circuit
court of appeals has no jurisdiction of such
an appeal. Halpin v. Amerman CC. C. A.]
138 F. 548. Where the record proper shows
that a bill was dismissed in circuit court on
jurisdictional grounds, it is sufficient to sus-
tain a writ of error to the supreme court
though the certificate is defective • Petri v.

Creelman Lumber Co., 199 U. S. 4§7, 50 Law.
Ed. .
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Appeal grounded on a constitutional question goes from the district to the Federal

supreme court even in habeas corpus cases. The provision for direct appeal to' the'

supreme court applies to proceedings to compel the production of papers before the

Interstate Commerce Commission. Appeals and writs of error from district courts;

of Alaska are governed by Alaska Civil Code, and not by the Territorial Courts Ap-
peals Act.

(§4) D. Beviewahleness may depend on the parties.^^

(§4) E. Certificate or resei-ved questions and reported cases'*

§ 5. Courts of review and their jurisdiction "' exist by force of statute "" ex-

cept as such jurisdiction is prescribed by the constitution in which ease it cannot be
enlarged or limited by statute. ^^ A constitutional general grant of appellate juris-

diction carries with it by necessary intendment all powers reasonably essential to

the complete exercise in all eases of the jurisdiction conferred."* Consent of the»-

parties cannot confer jurisdiction."^ Eeview proper cannot exist between courts of

co-ordinate jurisdiction.""" As between courts of primary and final appeal, the

jurisdiction nearly always depends on the existence of one or more of the criteria

mentioned in the preceding section.^^ The principle that courts cannot directly

adjudicate the rights of a person who is not before it is applicable to courts exercis-

ing appellate jurisdiction."^ Appeal by a nonresident confers on the appellate court

jurisdiction of the person to support provisional orders."^ Appellate jurisdiction

must be supported by a sufficient original jurisdiction to pronounce the judgment

53. See 5 C. L. 146.

54. See 5 C. Li. 146. A report of a re-

served question, even though the reserva-
tion is informal, may be made by a justice

of the supreme court under Rev. L., c. 156,

§ 7, providing for reservation for considera-
tion by the full court of questions of law,
arising on a trial or other proceeding or
motion for a new trial by reason of an
opinion, direction, order, or refusal of one
justice in a matter of law. Attorney Gen-
eral V. Preferred Mercantile Co. [Mass.] 7S
N. E. 669.

55. See, also. Jurisdiction, 6 C. L. 267.

6ft The law court is a creature of the
statute, and has no po"wers except such as
are conlTerred upon it by statute. Morin v.

Claflin [Me.] 61 A. 78^!. A constitutional
grant of appellate Jurisdiction alone is not
sufficient to authorize an appeal. There
must be a statutory right to appeal in a
given case. State v. Chittenden [Wis.] 107

N. W. 500.

57. The legislature cannot enlarge the
scope of the original jurisdiction of the su-

preme court beyond what was intended by
•the Constitution either directly, or Indi-

rectly by including cases within its review
power on appeal. In re Burnette [Kan.] 85

P. 575.

5«. Kroningr v.

[M--nn.] 104 N. W.
59. Anderson v.

[Utah] 83 P. 560.

St. Paul City R. Co.

Halthusen Mercantile Co.
The parties to an appeal

cannot grant jurisdiction by waiving objec
tions. "Wong Sing V. independence [Or.] 8,9

P. 387.

eo. One special term cannot review an
order of another special term; review can
be had only on appeal. In re Cullinan, 109
App. Div. 816, 96 N. T. S. 751.

61. Const. Art. 6, § 4, gives right of ap-
peal direct to supreme court from superlttj
courts in equity cases. Marston v. Kuhla'-d
[Cal. App.] 84 P. 357. In cases for breach
of warrant cognizable in the county court,
the determination of the court of civil ap-
peals is final, and the supreme court has no
jurisdiction. Brown v. Cates [Tex.] 13 Tex.
Ct. Rep. 179, 87 S. W. 1149. Appeal from re-
moval from office by mayor lies to the spe-
cial term, not appellate division under Os-
wego City Charter, § 63, as amended by
Laws 1902, p. 551, c. 207. O'Neil v. Mans-
field, 47 Misc. 516, 95 N. Y. S. 1009. Causes
appealable to the supreme court under Acts
1901, p. 566, c, 247, § 8, regardless of the
amount in controversy, are not appealable
to the appellate court. Hood v. Baker [Ind.
App.] 75 N. E. 608. Since Hurd'J Rev. St.

1903, pp. 776-777, c. 42, §§ 204-209, relating
to the assessment of the expenses of en-
larging ditches and drains upon the dis-
tricts benefited thereby, does not provide
for an appeal, an appeal in such case lies
to the appellate court and not to the su-
preme court, unless the construction of the
Constitution, a franchise, a freehold, or the
revenue Is Involved. Union Drainage Dist.
No. 1 of Towns of South Homer & Sidell v.
Dralnagre Dist. No. 1 of Towns of Vance &
Sidell, 220 111. 104, 77 N. E. 98.

62. Gray v. Grand Forks Mercantile Co.
[C. C. A.] 138 F. 344.

63. A nonresident defendant In a divorce
suit who appeals to supreme court gives the
latter jurisdiction over him to determine all
matters determinable on appeal and a mo-
tion served upon his attorney that he be re-
quired to pay the appellee alimony pendente
lite and attorney's fees is sufficient to in-
vest the court with authority to considef
such motion, Gardiner v. Gardiner tColo.l
83 P. 646.
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being reviewed "* and by orderly procedure efficient to bring up the case '° else it

can'do nothing but dismiss. *"*

§ 6. Bringing up the cwase. A. General nature and mode of practice.^''—
The appropriate remedy for review °' and matters relating to the transmission and

filing of the record on appeal °' are discussed in other sections. Appeals must be

singie/" The right of review being purely statutory,'^ the statutes granting it must

be strictly complied with.''^ In case a statute giving the right of appeal fails to

prescribe a method of procedure, the method prescribed in other like cases will be

adopted.^^ One cannot sustain an appeal from a named decree by showing that a

decree not named was erroneous.''*

'

(§ 6) 5. Time for instituting and perfecting^—Proceedings for review

must be taken as to all necessary parties ''° within the time prescribed by statute,'^

64. Circuit court acquired no jurisdiction
of an appeal from an order of tlie probate
court made on petition to reverse an order
appointing a guardian wlien tlie only
method for revie^ving tlie order flrst made
was by appeal. Jacqueth v. Benzie Circuit

Judge [Mich.] 12 Det. Leg. N. 664, 105 N, W.
148. "Where the circuit court had no juris-

diction of an appeal, the supreme court, on
a further appeal, had no jurisdiction except
to pass upon the jurisdiction of the circuit

court. Ex parte Evans [S. C] 52 S. E. 419.

County Court can acquire no jurisdiction on
appeal "where justice had none. Patrick v.

Brown [Colo.] 85 P. 326. Where the origi-

nal tribunal has no jurisdiction over the
subject-matter, its judgment is void and
tlie appellate court acquires no jurisdiction
of the merits on appeal. Bickford v. Fran-
eonia [N. H.] 60 A. 98. Appeal from supe-
rior court in an action against the railroad
commission which was not brought in a
county where one or more of the meml5ers
of such commission resided. Railroad Com-
mission of Georgia v. Palmer Hardware Co.

[Ga.] 53 S. B. 193. Where a case is removed
by writ of error from a court having no
jurisdiction, the appellate court has no jur-

isdiction. El Paso & N. E. R. Co. v. "What-
ley [Tex.] 13 Tex. Ct. Rep. 186, 87 S. W. 819.

65. The supreme court has no jurisdiction

to hear a petition for a new trial unless
presented as provided by law. Haggelund
V. Oakdaie Mfg. Co., 26 R. I. 520, 60 A. 106.

Jurisdiction is not transferred unless ap-
peal bond is filed within time prescribed by
statute. El Paso & N. E. R. Co. v. Whatley
[Tex.] 13 Tex. Ct. Rep. 186, 87 S. W. 819.

66. The statutory right of a hearing is

conditioned upon furnishing the court with
a report of the evidence. This condition
cannot be waived or dispensed with by the
law court. Report of evidence impossible
to obtain because of death of stenographer.
Morin v. Claflln [Me.] 61 A. 782.

67. See 5 C. L. 148.

68. See ante, § 2.

69. See post, § 10.

70. A single appeal from a judgment and
from an appealable order is not permissible
in South Dakota except an appeal from a
judgment and from an order granting or de-
nying a new trial made after judgment.
Appeal from default and from order over-
ruling motion to vacate and allow answer,
dismissed. Gordon v. Kelley [S. D.] 104 N.

W. 605.

71. See ante, § 1.

72. Hill V. Chicago, 218 111. 178, 75 N. B.
766; Cain v. State [Ind. App.] 74 N. B. 1102.
As a general rule acts required by statute
to perfect an appeal are jurisdictional and
must be strictly complied with. Cain v.

State [Ind. App.] 74 N. E. 1102. A judg-
ment is not subject to direct attack by ap-
peal, motion, or bill of review, except in the
manner and within the time prescribed and
allowed by law. Philbrook v. Ne"wman
[Cal.] 82 P. 772. Appellate procedure regu-
lated by statute in Wyoming. Mau v.

Stoner [Wyo.] 83 P. 218.

73. Appeals in proceedings to alter pub-
lic roads under Code § 2039, will be regu-
lated according to the practice in taking the
appeals from justices of the peace under
Code §§ 875, 873, 565. Blair v. Coakley, 136
N. C. 405, 48 S.-B. 804.

74. In re Gurdy [Me.] 63 A. 322.

75. See 5 C. L. 148.

76. An appeal must be taken as to all
necessary parties within the prescribed
time. Wedd v. Gates [Okl.] 82 P. 808.

77. Under Code 1896, § 427, appeal must
be taken within 30 days. Dennis v. Currie
[Ala.] 38 So. 802. Under Code Civ. Proc,
§ 939, subd. 1, an appeal taken more than
6 months after entry of judgment will be
dismissed. Robinson v. Eberhart [Cal.] 83
P. 452; Calkins v. Howard [Cal. App.] 83 P.
280; Brownlee v. Reiner, 147 Cal. 641, 82 P.
324. Court is without jurisdiction if not
taken within that time. County Bank of
San Luis Obispo v. Jack [Cal.] 83 P. 705.
Under Civ. Code, § 131, an appeal from an
interlocutory decree for divorce may be
taken any time within six months after
entry. Smith v. Superior Court, 147 Cal.
336, 82 P. 79. Appeal from order granting
or refusing new trial must be taken within
60 days after order is made and entered.
Walbridge v. Cousins [Cal. App.] 83 P. 462.

Appeal from a judgment more than 60 days
after the rendition thereof cannot bring up
the insufficiency of the evidence to sustain
it. In re Dellow's Estate [Cal. App.] 82 P.
558. Under Code Civ. Proc. § 1127, failure
to appeal within ten days from a judgment
annulling a certificate of election renders
the office vacant and a bill of exceptions
served, signed, and filed thereafter, would
be ineffectual, for anj^ purpose. Wilson v.

Arnot [Cal. App.] 84 P. 293. Appeal not
perfected within one year from entry of
judgment Is Ineffectual for any purpose.



7 Cur. Law. APPEAL AND REVIEW § 6B. 153

which ordinarily runs from the date when an appealable order or judgment/' le-

gally sufficient/" becomes a finality on the record,^" or from the time when notice

of entry of judgment is served/^ and is computed according to the rules applieaBle

to other procedure. Death of the judgment creditor and pendency of proceedings

Cox V. Odell [Cal. App.] 82 P. 1086. A
prayer for appeal under Civ. Code, § 388,
must be' made within Ave days after judg-
ment and decree is rendered, otlierwise ap-
peal is dismissed. Roseberry v. Valley
Bldg. & Loan Ass'n [Cole] 83 P. 637. Wiiere
an appeal is dismissed for delay in perfect-
ing:, but the appellate court would have ju-
risdiction .on error, the cause will be entered
as pending on a writ of error, under Mills'
Ann. Code, § 388a. Id. Appeal from a
Judgment vacating a town plat in proceed-
ings under § 2315 et seq.. Gen. St. 1894, must
be taken within 30 days from notice. Koo-
chiching V. Franson, 91 Minn. 404, 98 N. W.
98. Appeal from judgment -will be dis-
missed if not taken within a year. Twad-
dle V. "Winters [Nev.] 85 P. 280. When some
of the plaintiffs in a joint judgment are
made parties defendant to a petition in er-
ror to reverse the judgment, and their ap-
pearance in the proceeding has been effected
by service of process or otherwise within
the statutory .limit for commencing proceed-
ings in error, the proceedings must be
deemed commenced not only as to such de-
fendants, but also as to all other persons
united in the interest with them, so as to
stop the running of the statute of limita-
tions in favor of such other persons who are
not made defendants. Snider's Bx'rs v.
Young, 72 Ohio St. 494, 74 N. B. 822. An ap-
peal from an order granting a new trial
may be taken at any time within one year
and even though appellant participated in
the new trial when heard. Linderman v.
Nolan [Okl.] 83 P. 796. Under act of May
19, 1897, P. L. 67, appeals from a judgment
of nonsuit must be taken within six months
from entry. Farrel v. Scranton R. Co., 27
Pa. Super. Ct. 127. Under Gen. Laws 1896,
c. 248, § 1, an appeal to the supreme court
from probate orders must be taken within
40 days next after the making of the order
or decree. Smith v. Whaley [R. I.] 61 A.
173. Appeal not taken within six months
after entry of order or judgment will be
dismissed. Anderson v. H. Halthusen Mer-
cantile Co. [Utah] 83 P. 560. Judgment of
dismissal is final within Laws 1903, p. 74,

c. 59, § 4, requiring appeal in tax foreclosure
proceedings to be taken within 30 days after
rendition of judgment. Harris v. Levy, 39
Wash. 158, 81 P. 550. Writ of error must be
sued out within 6 months after entry of
judgment and the time cannot be extended
by consent of the parties. Clark v. Doerr
[C. C. A.] 143 F. 960. Where the time for
appealing from a decree has expired it will
not be reviewed on appeal from a decree
modifying it. Smith v. Smith [Mich.] 102
N. W. 631. Petition for transfer of cause
from court of appeals to supreme court filed

more than ten days after judgment in for-
mer court becomes final will be stricken
from the flies. Hewlett v. Beede [Cal.] 83
P. 1089.

Kxtenoloii of tlnie: Where the time in
which to appeal from a judgment has ex-
pired, a correction of a clerical error therein
does not enable the party to appeal there-

from. Commonwealth v. Caudill [Ky.] 89 S.

W. 535.

78. Where an order of dismissal is en-
tered on the minutes of the court and sub-
sequently a judgment of dismissal, an ap-
peal must be taken within six months of
the former, as it is considered a final judg-
ment. Matthai v. Kennedy [Cal.] 84 P. 37.
The order recognizing the necessity of a re-
ceiver and the order making the appoint-
ment constitute together a single judgment
and time to appeal runs from the making
of the latter orderi Oil City Iron Works v.
Pelican Oil & Pipe Line Co. [La.] 38 So. 987.

79. Where appellant's right to appeal ia

dependent upon the sufficiency of an entered
judgment to start the running of the period
for appeal, appellant is entitled to benefit
of technicalities as to acts of appellee. Do-
byns V. Commercial Trust Co., 98 N. T. S.
748.

80. Time within which appeal from order
of dismissal may be taken begins to run
from date of entry of such order in the
minute book of the court, such entry being
declared by statute to be effective for all
purposes, and being in the nature of a final
judgment. Matthai v. Kennedy [Cal.] 84 P.
37. An appeal will not lie from a judgment
until it has been entered. Code Civ. Proc.
§ 1722. State v. Taylor [Mont.] 83 P. 697.
The time within which an appeal may he
taken from a decree or judgment of the dis-
trict court begins to run at the time the
judgment or decree is entered of record in
that court. Morrison v. Gosnell [Neb.] 107
N. W. 753. The time within which an ap-
peal may be taken from an order does not
commence to run until entry of order.
Howe V. Noyes, 48 Misc. 356, 95 N. Y. S. 542.
Time within which to, appeal from a mino
pro tunc order denying a new ti'ial does not
commence to run until the order is actually
entered of record. In re Bishop's Estate
[Iowa] 106 N. W. 637. Appellant may pros-
ecute an appeal from the original case
within the statutory period after the entry
of the nunc pro tunc judgment. Slayden &
Co. V. Palmo [Tex. Civ. App.] 90 S. W. 908.

The time to bring error runs' from the filins

by the judge of a formal judgment, not
from its subsequent entry by the clerk.

.

Simmons v. Hanne [Fla.] 39 So. 77. Where
judgment was rendered against all defend-
ants inadvertently and later it was modified
so as to read against the proper defendants,
for the purposes of an appeal the period of
appeal ran from the entry of the ori.ginal
judgment, not its modification. Schulze v.

Oregon R. & Nav. Co. [Wash.] 84 P. 587.

81. The abbreviation of the word
"Thomas" to "Thos." in the clerk's signa-
ture upon the copy of the notice of entry of
judgment is insufficient to Invalidate the
notice so as to prevent the running of the
time within which to appeal. Salzman v.

Mandel, 97 N. Y. S. 298. Entry of judgment
leaving the question of costs open will not
support a notice of entry which will operate
to limit the time of appeal. Dobyns v. Com-
mercial Trust Co., 98 N. Y. S. 748.
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to appoint an administrator do not suspend the running of ^he time.*^ In some

states if the appeal be taken and bond given within the time allowed for appealing,

it is sufficient though the citation was not served within such time.*^ The court has

no authority to extend the time, in the absence of a statute to the contrary,** nor can

it be extended by stipulation.*^

(§6) C. Affidavits and oaths *" either of good faith *^ or to verify the grounds

of appeal are required in some states, and when required must conform to the statu-

tory provisions.** A recital in the record as to the date of filing the affidavit is con-

trolled by the affidavit itself where it shows that it was filed subsequently.*''

(§6) D. Notice, citation, or summons.^"—The sections dealing with the suf-

., ficiency and timeliness of those acts whose omission is generally deemed ground for

dismissal should be also consulted. Timely "^ arid regular service by the appellant

on the opposing parties^ "^ or those of them whose rights will be aflEected by a re-

82. Ropes V. Golman [Fla.] 39 So. 16.

Under a statute proviaing that an appeal or
writ of error shaH not be granted unless
taken within one year from the rendition of

judgment, unless at the time of such rendi-
tion the party applying therefor was a
minor or insane, the fact that one dies dur-
ing the year does not extend time. Evans
V. St. Louis, etc., R. Co. [Ark.] 88 S. "W. 994.

S3. Dewez v. Orleans R. Co. [La.] 39 So.

433.
84. Appellant from a judgment of the

city court who has not filed and served the
return within time allowed must apply to

the appellate court, not to the city court,
for extension of time. Rule 3 for the Hear-
ing of Appeals from the City and Municipal
Courts. McCarthy v. Metropolitan St. R. Co.,

i& Misc. 633, 96 N. T. S. 139.

85. Anderson v. Halthusen Mercantile Co.
[Utah] 83 P. 560. Where the statute fixes
the time, an appeal perfected thereafter
though by stipulation of the parties Is be-
yond the jurisdiction of the appellate court.
Wedd v. Gates [Okl.] 82 P. 808.

86. See B C. L. 151.

87. Before an appeal can be perfected in
the Indian Territory an affidavit must be
filed in the court of first instance that said
appeal was not taken for purposes of delay,
and failure to file such affidavit is fatal.
Fortune v. Incorporated Town of Wilburton
[C. C. A.] 142 P. 114. Under Mansfield's
Dig. § 797, an appeal from a decision of the
mayor of a town, acting in his capacity as
conservator of the peace may be perfected
the same as an appeal from a justice of the
peace. Id.

88. An affidavit of appeal from street-
opening proceeding which merely states
that appellant was the 'owner of property
affected by the judgment does not allege
appellant's interest as required by Kansas
City Charter, art. 7, § 5. In re Seventeenth
St., 189 Mo. 245, 88 S. W. 45.

89. State v. Gates, 113 Mo. App. 649 88
S. W. 640.

90. See 5 C. L. 151.

91. Under Civ. Code 1902, § 2005, notice
of appeal from a city court in a city of less
tlian 5,000 Inhabitants, must be given within
twenty-four hours after the rendition of the
judgment. This provision is constitutional.
Town Council of Due West v. Puller [S. C]
51 9. B. 546. Notice of appeal given in open
court at the time of an order denying a mo-
tion for a new trial is made is a timely no-

tice of appeal- from a judgment under Bal-
linger's Ann. Codes & St. § 6503. Creech v.

Aberdeen [Wash.] 84 P. 623. Where two
full terms were allowed to elapse without
issue of citation to omitted parties, the ap-
peal became inoperative as to them. Gray
V. Grand Porks Mercantile Co. [C. C. A.]
13S P. 344.

Elxtension of time: Where the notice of
appeal is wholly ineffectual because not
signed, the appellate court cannot extend
the time for service under § 313, Mun. Ct.
Act, Laws 1902, p. 1579. Necker v. Nardi,
99 N. T. S. 381.

92. Service of notice of appeal on every
adverse party to be affected by the appeal is

essential to give appellate court jurisdiction.
In re Young's Estate [Cal.] 85 P. 145. An
adverse party is not merely one who may be
affected by a reversal or modification on
appeal, but he must appear adverse of rec-
ord. Id. Where judgment was rendered
against several defendants, notice of appeal
need not be served on nonappeallng defend-
ants, they not being adverse parties. Worth
V. Emerson [Cal. App.] 85 P. 664. Under the
statute requiring notice of appeal to be
served upon the person filing the petition
of general consent to sell intoxicating
liquors, a service on the one who filed the
petition is proper though he acted as agent
for others. In re Intoxicating Liquors
[Iowa] 105 N. W. 702. Pailure to serve all
defendants is available only to those not
served. Frost v. Alturas Water Co. [Idaho]
81 P. 996. Notice need not be servei on de-
fendant as to whom plaintiff dlsmi>5ses ac-
tion prior to or during trial. Sheehan v.

Bailey Bldg. Co. [Wash.] 85 P. 44. Motion
to dismiss for failure to serve citation on
parties not shown by the record to have
any interest in the decree appealei from
will be denied. Tull v. Nash [C. C. A.] 141
P. 557.

Service upon attorney for county is suffi-

cient service of notice of appeal Corker v.

Elmore County [Idaho] 84 P. 509. Notice
may be served on counsel. Burns' Ann. St.

1901, § 652. Although such counsel has,
since the judgment, severed his connection
with the case, no notice of such fact how-
ever, being given to the appellant. Rose v.
Owen [Ind. App.] 76 N. E. 412. Where no-
tice has been served on the appellant's at-
torney pursuant to Burns' Ann. St. 1901, 8
652, there is no necessity for an" order of
publication as provided by § 663, although
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versal,"^ of such notice of appeal, citation, or summons as the practice requires, in

due form,'* distinctly specifying the order or judgment appealed from, ^° properly

the appellee has removed to another state
and his address is unknown. Id. An ac-
cepted service of citation by an attorney
dispenses with service upon the client, spe-
cially as against objections of the other
appellees. Conery v. His Creditors [La.] 39
So. 792. Service of notice of appeal in suits
against a minor or an insane person may
be made upon sucli minor or insane person;
but where a petitioner for the probate of a
will employed an attorney and after the re-
turn date and the entry of appearances but
prior to the hearing and decree, the peti-
tioner became insane and "was committed to
an insane asylum and no guardian was ap-
pointed nor any adjudication of insanity had
other than that made by the committing
magistrate, and no suggestion was made to
the probate court or the supreme judicial
court for a stay of proceedings or for the
appointment of any person to prosecute the
petition, it was held that a notice of appeal
from the decree allowing the will might be
served upon the attorney. See Rev. Laws
c. 162, §§ 11, 40, and chancery rule No. 22,
providing for service of notifies upon attor-
neys. McKenna v. Garvey [Mass.] 77 N. B.
782. Service of citation on attorney of ap-
pellee is insufficient when appellee was at
the time a resident of the county and no
search was made. Rev. St. 1895, art. 1395.
Aspley V. Alcott [Tex. Civ. App.] 90 S. W.
885. A service on attorney without an at-
tempt to serve on defendant does not siva
Jurisdiction. Louisville & N. R. Co. v. Mi -

scuri. etc., R. Co. [Tex. Civ. App ] 13 Tex.
Ct. Rep. 'Q-'B, 89 S. W. 276. A s°'vice of
citation on the attorney of record i*= ' ""n" -

cient where it does not appear but th t the
a' Uee -^t h oei ..^a i .. ...iiii

county. Sayles' Rev. Civ. St., art. 1398.
Vineyard v. McCombs [Tex. Civ. App.] 93
S. W. 482. Where the citation directs the
officer to serve on the party, a service on
his attorney Is insufficient. M. & M. Print-
ing Co V. Robertson [Tex. Civ. App.] 91 S.

W. 1110.
Acceptance of service signed "C, Deputy

Clerk" does not show service of notice of
appeal on the clerk of the cou'-t. In re
Lund's Estate [Iowa] 104 N. W. 1139. That
the superintendent of an insane hospital ac-
cepted service of notice of appeal for an in-

mate by a name different from that by
which he was sued dii not vitiate the serv-
ice there being no question as to ilentity.

In re Strang's Estate [Iowa] 106 N. W. 631.

93. "Where modification of decree will not
injuriously affect defendant not served, mo-
tion to dismiss will be denied. Southsiie
Imp Co. V. Bur'=ion, 147 Cal. 401, 81 P. 1107.

On appeal by one or more defendants, a co-

defe t must be served with notice where
he might' be subjected to a more unfavor-
able ju''<rmont than that ente-ei in the trial

cou^'t. FailUT-e to serve a devisee wliose in-
terest was adverse to appellants but "whom
plaintiffs had made defen'lant depT-tved the
apr^ollate court of jurlsdi'-tion Dillavou v.

Dillavou [Iowa] 106 N. "W. 949. Notice to

the pefitioners for a hlarhway need not be
given bv a person appealing from an award
of "damages unless the roa^ has been estab-
lished on condition that they pay the dam-

ages arising therefrom. In re Dugan
[Iowa] 105 N. W. 514.

04. A notice of appeal from a Judgment
dismissing the complaint is not impaired by
including therein appeals from orders not
affecting the final Judgment and which are
no longer appealable because of lapse of
time. Armstrong v. Heide, 99 N. T. S. 818,
overruling 49 Misc. 430, 99 N. T. S. 817.
Failure to state that the George Summers
mentioned in the notice is the plaintiff in
the action appealed is not fatal for uncer-
tainty. Summers v. Geer [Or.] 85 p. 513.
In an appeal from the county to the circuit
court by the authorized representative of
the parties in interest, the fact that the no-
tice of appeal stated that such representa-
tive "being aggrieved hereby , pppeals" did
not vitiate the appeal under Rev. St. 1898,
§ 4031, confining the right of appeal to par-
ties aggrieved and the manner of asserting
it to the filing of notice, etc., within a speci-
fied time no form of notice Ijeing prescribed
by statutes. In re Sander's Estate [Wis.]
105 N. W. 1064. Rule requiring writs of er-
ror and citations to be made returnable
within 30 days from signing of citation is
directory only, and its violation will rarely
result in dismissal where appellee has ap-
peared and no injury has resulted. Love
V. Busch [C. C. A.] 142 P. 429.

05. A notice sufficiently definite for a
reasonably certain identification of the
judgment order or decision appealed fron^
is good. In re Dugan [Iowa] 105 N. W. 514.
Notice held sufficient to show that the ap-
peal was from the award of damages, and
not from the order establishing the high-
way. Id. There wwas no appeal from a
judgment for costs where it was not men-
tioned in a notice of appeal from another
judgment not necessarily involving the judg-
ment for costs. Tockey v. Woodbury County
[Iowa] 106 N. W. 950. Where defendant ap-
pealed "from the judgment • • • and take
further notice that the defendant Intends
to bring up for review upon such appeal
• • * the order • • • denying the
defendant's motion for leave to serve a sup-
plemental answer herein," held to be an ap-
peal direct from the order as well as the
judgment. Gleason v. Northwestern Mut.
Life Ins. Co., 98 N. T. S. 991. A notice of
appeal from a "decision" will not sustain an
appeal from a Judgment on the decision.
Gansevoort Bank v. Empire State Surety Co.,
98 N. T. S. 382. A notice dated and served
after the perfection of a probate decree amJ
clearly showing an appeal from the whole
final decree but describing the decree as one
dated on the day of filing the findings and
conclusions should be construed as a notice
of an appeal from the final decree and not
from the findings and conclusions alone. In
re Lemery's Estate [N. D ] 107 N. W. 365.
Single notice combining an appeal from a
judgment and from an order made after
1u'''<2:ment denying a motion for a new trial

held commendable. Kinney v. Brotherhood
of American Yeomen [N. D.] 106 N. W. 44.

A notice, not given in open court, must con-
tain the title of the cause, the names of the
parties, and notify the adverse party that
an appeal is taken to the supreme or cir-
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signed,"^ and addressed to the party to be notified, is usually requisite/^ and tlie no-

tice with return of service is usually required to be filed.'* Notice given in open

court is generally suificient.'"' Where a second order of appeal is obtained on aban-

donment of the first, a new citation must be issued.^ The notice must be liberally

construed,- and the service of an amended notice may ordinarily be allowed even

after the expiration of the time for appeal.^ The notice is not conclusive as to the

nature or character of the appeal.* Notice by one appellant may inure to the bene-

fit of the others.^ Appearance cures failure to serve notice.^

(§6) E. Application for leave to appeal '' or for a writ of error, made within

the time* and in tjie manner required by law, is necessary in some jurisdictions.

cuit court, from the Judgment, order, or de-
cree, or some specified part thereof. B. &
C. Comp., § 549. Summers v. Geer [Or.] 85
P. 513. A misdescription of the book in
which a judgrment is entered is not a fatal
error and may be disregarded as mere sur-
plusage. Id. A notice is not insufficient

for Irregularity in describing Judgment ap-
pealed from which does not cause any doubt
or confusion as to what judgment is ap-
pealed. Horrell v. California, Or. & Wash.
Homebuilders' Ass'n [Wash.] 82 P. 889.

96. Under Municipal Court Act, Laws
1902, p. 1578, c. 580, § 311, a notice of appeal
not signed by either appellant or his attor-
ney is ineffectual. Necker v. Nardi, 99 N.

T. S. 381.

97. "Where the appellant served excep-
tions, but failed to serve notice of intention
to appeal, the exceptions were not properly
before the appellate court for consideration.
Brantley v. Bittle [S. C] 51 S. E. 561.

9S. A clerical error in the jurat of serv-
ice of notice of appeal may be corrected by
an explanatory affidavit. Corker v. Elmore
County [Idaho] 84 P. 509. Under statute
providing that no appeal shall be dismissed
for any defect In notice or service thereof
provided appellant shall perfect it forth-

with, failure to file proof of service in time
is not ground for dismissal where service is

In time. Reynolds v. Reynolds [Wash.] 84
P. 579. Though Bal. Ann. Codes & St.. §

6503, provides that notice must first be
served and then filed with proof of service,
supreme *ourt has jurisdiction if notice is

filed first, served same day, and proof of
service acknowledged, especially under Sess.
Laws 1899, p. 79, c, 49, providing that ap-
peals shall not be dismissed for technical
Irregularities. Lawler Land Co. v. Steel
[Wash.] 83 P. 896.

99. Sufficient under Bal. Ann. Codes &
St. § 6503. Creech v. Aberdeen [Wash.] 84
P. 623.

1. Hymel v. Illinois Cent. R; Co. [La.] 40
So. 525.

2. Notice of appeal from order of probate
court held to show appeal from the entire
order where it gave its date and referred to

St as allowing a. claim in a certain sum
though it did not say that part of the claim
was disallowed, and that it was error for
the district court to dismiss the appeal. In
re Andrus' Estate [Minn.] 105 N. W. 66;
Dist'g Capehart v. Logan, 20 Minn. 442, and
Stellmacher v. Bouder, 93 Minn. 98, 100 N.
W. 473. Is to be construed liberally and
held sufficient when its meaning is obvious.
Sustained though word "applies"was used
for "appeals." Minnesota Debenture Co. v.

Johnson [Minn.] 104 N. W. 1149. Will be

very liberally construed, inconsistencies and
uncertainties being eliminated by the court
if at all possible. Summers v. Geer [Dr.] 85
P. 513.

3. The county court has power to allow
service of an amended notice of appeal to
the district court after the statutory time
for appeal has expired where the original
notice was defective because of a mistake
in omitting necessary parties. Section 6259,
Rev. Codes 1899. In re Lemery's Estate
[N. D.] 107 N. W. 365.

4. A mere recital in a notice of appeal
that the appeal Tvas both as to law and fact
could not change the appeal from one of law
alone. Smith v. Superior Ct. of Napa County
[Cal. App.] 84 P. 54.

5. In a "suit by a married woman and her
husband, a notice of appeal from a judg-
ment given by the "woman inures to the
benefit of thg, husband and the sureties on
the replevin bond. Wandelohr v. Grayson
County Nat. Bank [Tex. Civ. App.] 90 S. W.
180.

6. Where a party embraces his sugges-
tion for dismissal of an appeal in his brief
upon the merits, he must be treated as hav-
ing made full appearance and therefore as
having waived notice on appeal. Pitts-
burgh, etc., R. Co. v. Reed [Ind. App.] 75 N.
B. 50'.

7. See 5 C. L. 153. In New York an ap-
plication for leave to appeal from the ap-
pellate division to the court of appeals is

necessary under Civ. Code Proc. § 191. Car-
lisle V. Barnes [N. T.] 76 N. E. 27. Such
an application cannot be repeated after its

denial by one judge of the court to other
judges of the court In succession. An ap-
pellant may in the first instance select any
judge to whom to make application; but
having made his election he is concluded by
the decision of such judge. Id.

8. A prayer for appeal under Civ. Code,
§ 388, must be made "within 5 days after
judgment or decree is rendered or appeal
will be dismissed. Roseberry v. Valley
Bldg. & Loan Ass'n [Colo ] 83 P. 637. A pe-
tition for review of an order appointing a
guardian, which, on analogy with the time
for appeal, would not be allowed as being
too late, will be allowed where it appears
that by order complained of, appellant was
deprived of her property and is without
means to employ counsel or furnish bond,
and where appellant was charged and found
by trial court to be mentally Incompetent.
State V. Superior Ct. of Lincoln County
[Wash.] 83 P. 726. Rule 11 of the circuit
court of appeals requiring an appellant to
file his petition and assignments of error
before his appeal will be allowed by the ap-
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A petition for a writ of error must ordinarily describe the judgment with sufBcient

certainty to identify it." If radically defective, it cannot be aided by what is sub-

sequently done by the plaintiff in error or the clerk after the expiration of the time

for suing out the writ/" nor are such defects cured by an acceptance of service.^^

As a general rule an application cannot be amended after it has been dismissed or

refused.^^ Practice varies as to the necessity of an accompanying assignment of

errors.^' New assignments of error cannot be set up by amendment of the petition

after the expiration of the time within which they might have been presented.^*

(§ 6) F. Allocatur, order for or allowance of appeal; certificate}'^—An al-

lowance of the appeal is necessary in all practices where an appeal does not go as

of right.^" Only the court to which the appeal is directed can compel its allow-

ance.^' A member of the circuit court of appeals, ninth circuit, may allow an ap-

peal from the district court of Alaska, there being nothing inconsistent with this

right in the Alaskan Code.^' Want of signature to the order of appeal is absolutely

fatal and cannot be cured by signing after motion to dismiss.^^ An order signed

only with the initials of the trial Judge is insufficient.^" Clerical errors in the

order will be disregarded.'^ Where the order is in the alternative, an attempted

suspensive appeal will be sustained as a devolutive appeal where the bond is suffi-

cient for the latter though not for the former.^^

(§6) G. Bonds, security, payment of costs.^—Supersedeas bonds'* and lia-

bility on appeal bonds are treated in other sections.'^ A bond or security for the

pellate court is sufficiently complied with if

the petition and assignments of error are
filed on the same day that the appeal is al-

lowed. Copper River Min. Co. v. McClellan
[C. C. A.] 138 P. 333.

». A petition describing the judgment as

being rendered by a court of one county
when it was rendered by a court of a differ-

ent county, is fatally defective. Dixon v.

Watson [Tex. Civ. App.] 91 S. "W. 618.

10. Cannot be cured by filing an amended
petition after expiration of period for filing.

Dixon V. "n^atson [Tex. Civ. App.] 91 S. W.
618.

11. Acceptance of service of petition im-
properly describing the judgment does not
waive the defect. Dixon v. Watson [Tex.
Civ. App.] 91 S. W. 618.

13. Where an application for a writ of

error is dismissed for want of merit, an
amended application based on another
ground will not be entertained. Hord V.

Gulf, etc., R. Co. [Tex.] 89 S. W. 404.

13. The validity of the selection of the
Judge presiding at the trial cannot be raised
for the first time in a supplemental brief on
appeal, where the statute (Civ. Code, § 644)

provides no error shall be considered unless

set forth in the petition of errors, which
fails to make reference to the matter com-
plained of. Missouri, etc., R. Co. v. Murphy
[Kan.] 84 P. 478. Failure to assign as er-

ror in the petition in error, the overruling
of a motion for a new trial, precludes con-

sideration of all questions arising upon the
trial of the cause. Coffieyville Gas Co. v.

Dooley [Kan,] 84 P. 719. Petition on appeal
held to sufliciently assign error in refusing
to allow amended pleading to be filed. Las-
key v. Burrill [Va.] 54 S. E. 23. See, also,

Aspley V. Hawkins [Tex.] 14 Tex. Ct. Rep.
213, 89 S. W. 972.

14. Brewer v. Moyer [Kan.] 84 P. 719.

15. See 5 C. L. 153.
16. Upon a petition for a writ of error or

appeal the court of appeals is required to
grant the right prayed for unless the deci-
sion is called in question be plainly right.
Townsend v. Norfolk R. & Light Co. [Va.]
52 S. E. 970. The supreme court of West
Virginia exercises Its appellate jurisdiction
by appellate process only, and where no
such process has been allowed the court is

without jurisdiction to review. Robinson v.

Goldman's Adm'r [W. Va.] 53 S. B. 12. Ap-
peal on habeas corpus proceedings from the
inferior Federal courts is a matter of right
and probably a district judge must allow
such appeal even though he deem the case
quite destitute of meritorious grounds and
operating only to delay the administration
of justice. In re Marmo, 138 P. 201.

17. The supreme court has no jurisdiction
to issue a writ of mandamus directing the
probate court to enter a nunc pro tunc or-
der granting an appeal to the circuit court.
Featherstone v. Polbre [Ark.] 88 S. W. 554.

18. Copper River Min. Co. v. McClellan
[C. C. A.] 138 F. 333.

19,20. Conery v. His Creditors [La.] 40
So. 173.

21. Where a motion to set aside a judg-
ment was made by both defendants and the
aflidavit for appeal was executed by both,
held that appeal was allowed to both though
the clerk, in entering the judgment, used
the singular number in the body of the or-
der allowing the appeal in referring to the
application and affidavit. Little Rock Trust
Co. V. Southern Missou/i & A. R. Co. [Mo.]
93 S. W. 944.

22. Gilmore & Maginnes v. Meeker [La.]
40 So. 244.

23. See 5 C. L. 154.

;

24. See post, § 7.

J 25. See post, 5 17.
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payment of costs is ordinarily required ^* except as dispensed with by statute " as

in the case of poor litigants.-* It need run only to such parties as may be affected

by the appeal.-' The amount/" sureties/^ and the terms and conditions of the

bond,^^ are largely regulated by statute. Approval by the court is generally re-

26. Filing of an appeal bond is prelim-
inary step to perfection of an appeal. Mor-
gan V. Morgan, 25 App. D. C. 389. Failure
to file undertaking on appeal Is ground for
dismissal. In re Wells' Estate [Cal.] 84 P.

37. Failure to give appeal bond as required
by Rev. St. 1895. arts. 1400-1402, 1408
ground for dismissal even after decision has
been rendered in both court of appeals and
supreme court. Logan v. Gay [Tex.] 92 S.

W. 255.

27. Under § 4241, Ky. St. 1903, an -appeal
bond is not necessary in an appeal from a
judgment of the county court holding that
appellee had no personal property not as-
sessed for taxes. Commonwealth v. Reed
[Ky.] 89 S. "W. 294. Appeal from an order
denying a motion to vacate an order dismiss-
ing a petition to set aside a tax sale held a
general chancery appeal requiring no bond
except to stay proceedings. Comp. L. § 550,
as amended by Act No. 243, p. 380. Laws 1890.
Hayward v. O'Connor [Mich.] 12 Det. Leg N.
667, 105 N. "W. 596. "Where the only judg-
ment against plaintiff in justice court is for
costs, an appeal bond is unnecessary on ap-
peal to the county court. Feagan v. Barton-
Parker Mfg. Co. [Tex. Civ. App.] 93 S. "W.
1076.

2S. A trustee in bankruptcy may take a
case to the supreme court of Georgia in

forma pauperis by filing an affidavit which
discloses his inability, as the representative
of the bankrupt estate, to pay the costs.

Hawes v. Bank of Blberton [Ga.] 52 S. B.
922. The question whether appellant, at-
tempting to appeal under Rev. St. 1895, art.

1401, furnished proof of his inability, may
be raised in the appellate court by affidavits.

Kalklosh v. Bunting [Tex. Civ. App.] 13 Tex.
Ct. Rep. 676, 88 S. W. 389. A judge who was
formerly attorney for appellant in the case
cannot sit upon a determination of appel-
lant's affidavit. Kalklosh v. Bunting [Tex.
Civ. App.] 13 Tex. Ct. Rep. 676, 88 S. W. 389.

One attempting to appeal under this section
is not required to prove on the contest of
his affidavit that he was unable to get sure-
ties on his bond. Murray v. Robuck [Tex.
Civ. App.] 13 Tex. Ct. Rep. 915, 89 S. "W. 781.

Proof that appellant's entire property con-
sists of a cow, worth $10, and a calf, a small
hog and three pigs, and a growing crop on
15 acres of land covered by a landlord's lien,

all of which is exempt. Is sufficient showing
to bring appellant within the statute. Mur-
ray V. Robuck [Tex. Civ. App.] 13 Tex. Ct.

Rep. 915, 89 S. W. 781. The act of July 20,
1892, c. 209, permitting poor persons to
prosecute a "writ of error In forma pauperis
without a deposit, does not apply to appel-
late proceedings (In re Bradford's Petition
[C. C. A.] 139 P. 51S), and independent of
statute the court of appeals cannot allow
an appeal in forma pauperis (Id.).

29. "Where some of the defendants are dis-
missed from the action, it Is not necessary
for plaintiff's appeal bond to run to such de-
fendants, the appeal being on the merits.
Atascosa County v. Alderman [Tex. Civ.
ApD.] 91 S. "W. 846.

30. The appellee cannot complain that the
bond is In an amount greater than that fixed
by the court. Price v. Huddleston [Ind.
App. 75 N. E. 972. A bond is sufficient al-
though greater than required by law. Hor-
rell V. California, Or. & Wash. Homebuilders'
Ass'n [Wa^h.] 82 P. 889. Where the law
iBxes the amount of a bond in a personal
judgment, an order of the court fixing a dif-

ferent amount is nugatory. Id.

31. A United States Commissioner Is not
qualified to act as surety under B. & C. Comp.
§ 549, subd. 3. Paxton v. Lively [Or.] 85 P.
501. Under Rev. St. 1898, 3065, declaring
the appeal bond shall be of no effect unless
the sureties' affidavit states that each Is

worth a certain sum, and the aggregate of
the sums shown is double the amount speci-
fied In the undertaking, the appeal was dis-
missed where the affidavit stated that each
of tiyo sureties was worth $394 and the bond
was for not exceeding $250 costs and dam-
ages, and a judgment for $394. Bliss v. Ro-
senkranz, 125 Wis. 532, 104 N. W. 746. The
failure of the court to approve the sureties
as provided by statute may be waived by the
appellee. Price v. Huddleston [Ind App.] 75
N. E. 972. An appeal bond reading "We, A.
as principal, B. and ... as surety, are held,"
etc., sufficiently designates B. as surety.
Conery v. His Creditors [La.] 39 So. 792. Far*
that names of two sureties were erased h'ld
not ground for dismissal where It appeared
that It was done with consent of third who
was still liable. First Nat. Bank v. Coles
[Wash.] 82 P. 892. An appelle must watch
the clerk's office during the five days after
service of notice of appeal granted for filing
an appeal bond if he wishes to object to the
Bnretles. Rauer's Law & Collection Co. v.
Standley [Cal. App.] 84 P. 214.

32. Bond in foreclosure need not require
personal liability to discharge judgment.
Marean v. Stanley [Colo.] 81 P. 759. The
bond on appeal from an order denying a mo-
tion to vacate a foreclosure judgment sale is

governed by the general provisions as to ap-
peal and not by § 104 of Laws 1897, p. 186,
c. 71, as amended by § 4 Laws 1903, pp. 74,

75, c. 59. Owen v. Owen [Wash.] 84 P. 606.
The fact that a bond Is not sufficient for the
purpose of an appeal In term will not defeat
an appeal in vacation. Pittsburgh, etc., R.
Co. v. Reed [Ind. App.] 75 N. E. 50.
Bond must conform to the order granttnis:

the appeal: Where the abstract recites that
the appellant prayed an appeal to the circuit
court from the probate court -vfrithout stating
whether the appeal was taken In an Individ-
ual capacity or as executor, a bond executed
by the appellant In ' his Individual capacity
was in conformity with the record. Grls-
wold V. Smith [111.] 77 N. E. 551. Appeal
will be dismissed for failure to comply with
condition In grant of appeal that parties give
bond. Not complied with where all did not
join In execution. Singmaster v. American
Percheron Horse Breeder's and Importer's
Ass'n, 116 111. App. 245.
Improper condition in bond held waived by

filing bond and taking appeal. Indiana
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quired.^' When the filing and approval is an integral part of the transfer of the

cause it must be done within the time prescribed,'* but if merely adjunctive to pro-

cedure otherwise efficient to bring up the cause, filing after time may be allowed un-

til motion to dismiss.'^ In a Joint appeal the bond must be executed by all the

appellants.'" Defects may ordinarily be cured by the filing of an amended or sub-

stituted bond."

The clerk below is not justified in refusing to issue citation until his costs are

advanced.'^ In the Federal circuit court of appeals a deposit as security for taxable

costs is generally required before a transcript of the record in the lower court will

docketed.'^

(§6) H. Entry ielow.*"—In some states a notice of appeal given in open

court must be entered in the journal by the clerk.*^

§ 7. Transfer of jurisdiction; supersedeas and stay.^^—The transfer is not

accomplished until the appeal is fully perfected,*' and an unappealable order can

support no jurisdiction to be transferred.**

Match Co. V. Kirk, 118 III. App. 102. Al-
though a bond inadvertently contained words
of supersedeas, when the amount and the
plain intent show that it was meant for an
appeal bond only the appellate court will so
construe it. Douglas v. Badger State Mire
[Wash.] 83 P. 178. Fact that bond contains
language malting It in form a supersedeas
bond, though in amount and purpose it is-

only an appeal bond, does not authorize a
dismissal. State v. White [Wash.] 82 P. 907.

Bond held to sufficiently identify llie cause
in which it was given. Hayes v. Eubanks
[Ga.] 54 S. E. 174. An appeal bond payable
to "the defendants" and correctly stating the
case and its docket number, is not fatally
defective because it fails to properly recite
the name of one of the defendants, but is

amendable under Rev. St. 1895, art. 1025.

Wandelohr v. Grayson County Nat. Bank
[Tex. Civ. App.] 90 S. W. 180. Substantia'

1

compliance with statute sufficient. Ahrens
v. Seattle, 39 Wash. 168, 81 P. 558.

33. Under the Illinois statute a bond in

an appeal from an order of the probate court
restating the account of the guardian of a
minor must be approveiT by the court. The
court cannot delegate authority to approve
to the clerk, llertz v. Mehlhop, 117 111. App.
77.

34. The undertaking on an appeal in Cali-
fornia must be filed within five days after
notice of appeal is served, otherwise appeal
is ineffectual for any purpose. Buhman v.

Nickels & Brov/n Bros. [Cal. App] 82 P. 85;

Rauer's Law & Collection Co. v. Standley
'[Cal. App.] 84 P. 214. If last day for filing

a bond is a holiday the day succeeding will
be the proper day. Id. Where a statute
fixes the time within which the bond must
be filed, the provision Is mandatory ani ju-
risdictional, and the court from which the
appeal is taken is witliout power to extend
the time Hill v. Chicago, 218 111. 178, 75 N.
B. 766. Where the statute gives the court
the right to fix the time such bond must be
filed within the time limited by the court.
Id. Appellate court has no jurisdiction when
appeal bond is not filed within the time pre-
scribed by statute. Vineyard v. McCombs
[Tex. Civ. App.] 90 S. W. 720; El Paso & N.
B. R. Co. v. Whatley [Tex.] 13 Tex. Ct. Rep.
186, 87 S. W. 819.

Extension of time': Where the statute
gives the court the right to fix the time, he
may extend it either at the term at which
the appeal is allowed or at a subsequent

term, before the expiration of the time so
fixed. Hill V. Chicago, 218 111. 178, 75 N. B.
766. But if the time fixed by the court has
expired, jurisdiction is lost, and the act of
the court in approving bond after such time
is a nullity. Id. An extension of time for
settling a bill of exceptions does not extend
the time for filing appeal bond. Id. An
order granting an extension of time miust
be filed within the time for filing the bond
or it is ineffectual to grant the extension.
Rauer's Law & Collection Co. v. Standley
[Cal. App.] 84 P. 214.

35. Under Rev. St. 1898, § 4031, allowing
an appeal from the county court to the cir-
cuit court on 60 day's notice together with
such undertaking as is required by § 4032,
the fact that the undertaking was not filed
till 3 days after filing the notice of appeal
held not fatal. Charmley v. Charmley, 125
Wis. 297, 103 N. W. 1106. Under Rev. St.

1898, §§ 4031, 4032, authorizing an appeal
from the county court on notice of appeal
within 60 days from the rendition of judg-
ment together with an undertaking the fact
that the undertaking was not filed within
the 60 days was not fatal -where the notice
was served in time. In re Box's W^ill [Wis.]
106 N. W. 1063.

Se. Singmaster v. American Percheron
Horse Breeder's & Importer's Ass'n, 116 HI.
App. 245.

37. District court may allow an appellant
to file an amended appeal bond within a spe-
cified time. McGinnis v. Johnson Co. [Neb.]
104 N. W. 869.

38. Dewez v. Orleans R. Co. [La.] 39 So.

433.
39. In re Bradford's Petition [C. C. A.] 133

P. 518.

40. See 5 C. L. 157.

41. Though Ball. Ann. Codes & St. § 6503,

requires entry in journal, appeal is not ren-
dered Invalid because clerk through neglect
or mistake makes entry in minute book only.

Creech v. Aberdeen [Wash.] 84 P. 623.

42. See 5 C. L. 157.

43. Entry of notice of appeal has no effect

to stay proceedings. Byrne v. Morrison, 25

App. D. C. 72. An imperfected appeal from
an order dismissing a defendant by one
party does not affect the binding effect of

such order on the appeal from judgment on
the merits by the other. Atascosa County v.

Alderman [Tex. Civ. App J 91 S. W. 846.

44. An attempted appeal from an order

clearly not appealable may be disregarded by
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Supersedeas ^^ of the judicial power of the lower court results with- the' transfer

of jurisdiction*" if the appeal be from the judgment/^ but the judgment ordinarily

remains valid and enforceable*' unless a supersedeas bond is given or order for

supersedeas- is made, though in some states the judgment below is said to be va-

•cated.*" . Aside from those judgments as to which supersedeas -is allowed or denied

absolutely,^" the propriety of granting a supersedeas,^^ or suspensive appeal, rests

the trial court. Appeal from order dismiss-
ing- action on plaintiff's motion properly dis-
reg-arded in subsequent action involving- the
same matter. Deer & Webber Co. v. Hinck-
ley [S. D.] 106 N. W. 138.

45. See 5 G. L. 157.

46. Where a motion for a ne-w trial -was
overruled by the superior court, and the
judgment of such court -was afllrmed by the
supreme court, it -was too late to make an
amendment in the superior court by adding
ne-w grounds to the motion, though the
amendment -was tendered before the remitti-
tur from the supreme court. Benning' v.
Horkan, 123 Ga. 454, 51 S. B. 333. On appeal
from the superior court to the district court
of appeals, the former is precluded from tak-
ing any further action in the case until re-
mittitur is sent do-wn from the appellate
court. In re Smith [Cal. App.] 83 P. 167.
An appeal -without the execution of a super-
sedeas bond is not a -waiver of a pending,
motion for a new trial in the district court
and does not deprive that court of jurisdic-
tion to grant the motion. Rice v. Parrott
[Neb.1 107 N. W. 840. After the appeal papers
Koeppel, 48 Misc. 358, 95 N. Y. S. 812. After
the case has been transferred to the supreme
court by virrit of error, it is too late to dis-
miss as to a defendant improperly joined and
to amend the pleadings. Commissioners of
Union Drainage Dist. No. 3 v. Highway
Com'rs of Towns of Virgil & Cortland, 220
III. 176, 77 N. B. 71. Pending an appeal from
a decree adjudging defendant liable in a
certain sum as the partner of plaintiff, re-
ferring the cause to a master and ordering
defendant to transfer the partnership assets
to a receiver, the master could not proceed
under the reference, nor could the receiver
take possession of the property. Heyman v.

Heyman, 117 111. App. 452. An appeal to the
supreme court operates as a supersedeas, and
its effect is to stay further proceedings until
it Is dismissed; and the trial court has no
power to render any further decision upon
the rights of the parties In the cause until
the cause is remanded. Cowan v. Curran,
216 111. B9S, 75 N."B: 322.

47. An appeal from an interlocutory order
does not transfer the cause to the appellate
court. Starr & C. Ann. St. 1896, pp. 3111,

3171, c. 110, applies only to final judgments,
and not to an interlocutory order granting
an injunction. Fry v. Kadzlnski, 219 111. 526,
76 N. B. 694.

48. Pvice V. Parrott [Neb.] 107 N. W. 840.

An appeal from a judgment cancelling a li-

cense to sell liquors does not supersede the
judgment so as to make a sale in the mean-
time legal. Goldman v. Goodrum [Ark.] 92

S. W. 865.

49. Generally an appeal vacates the judg-
ment in the court below, and the judgment
in the appellate court Is a distinct and orig-

inal judgment. Highway proceedings. Pub.
St. 1901, c. 88, § 8, considered. Bickford v.

Franconia [N. H.] 60 A. 9S. Since an appeal

vacates the judgment a,ppealed ffom and the
cause stands in the"^ appellate eourt as a
pending action without judgment, the pr07
vision of section 3 of the act ot April 25,

190'4, relating to joinder in suits for the sale
of real estate for taxes, is applicable to suits
pending at the time of its enactment and
brought up on appeal subsequently thereto.
Gibson v. Miller, 7 Ohio C. C. (N. S.) 96.

Upon an appeal from a decree granting an
administrator a license to sell realty the de-
cree becomes of no effect as to future pro-
ceedings, and if it is finally afiirmed a. new
decree is entered, which takes effect from
the time of entrj* under the order of affirma-
tion. It does not relate back to the tim4
of the original decree appealed from, so as
to render illegal all intervening action of
owners or others for which there was lawful
authority so, long as the decree was sus-
pended, and to render leg?,l other intervening
action in accordance with the decree, which
"action was without authority and unlawful
so long as the decree was suspended. Tyn-
dale V. Stanwood [Mass.] 77 N. B. 481.

BO. Since it is provided by statute that
a. Judgment appointing a curator for an in-
Tierdict shall be executed provisionally pend-
ing appeal, a judgment on an issue of recu-
satior vel non- of the judge before whom
such appointment is asked cannot be suspen-
slvely appealed froin. Interdiction of Wat-
kins [La.] 41 So. 242.

51. In re Ray [Neb.] 104 N. W. 1150. The
court may in his discretiori allo-w an order
for writ of assistance after foreclosure to be
superseded on condition that appellant give
a bond for use and occupation of the prem-
ises pending appeal. Escritt v. Miohaelson
[Neb.] 106 N. W. 1016. On interlocutory ap-
peals from rulings "not involving the merits
and subject to supersedeas uiyier the statute,
the trial court has inherent power to order
a stay of proceedings pending the appeal.
First Nat Bank v. Dutcher [Iowa] 104 N. W.
497. Defendant in a divorce suit could not
have proceedings stayed pending her appeal
from an order overruling her plea to the
jurisdiction where the court had no doubt of

the correctness of its ruling and where ow-
ing to pressure of business in the appellate
court, the appeal could not be determined
until plaintiff's evidence might be lost.

Duke V. Duke [N. J. Bq.] 62 A. 471. That
defendant intended to put forth a counter-
claim was immaterial. Id. Under P. L. 1902,

p. 510, requiring an order from the court to

suspend the operation of an injunction pend-
ing appeal and providing that the suspension
shall extend oniy so far as necessary to pre-
serve the subject of appeal and shall not de-
stroy the right established or protected by
the decree appealed from, an order will be
granted suspending the injunction pending
defendant's appeal from a decree restraining
him from using certain trade symbols in
connection with a dressing of packages of
merchandise. Johnson v. Seabury [N. J. Eq.]
61 A. 563.
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in discretion subject to review in case of abuse." The appellate court may look iato

the merits to determine the propriety of granting supersedeas.''^

Bond is usually requisite to a supersedeas/* the amount thereof being fixed by
the court ^^ unless the amount of the bond is ascertainable by a statute conferring
the right to a stay on compliance with its terms, the penalty of the bond being
usually based upon the amount involved in the appeal,'^ and the order or statute

must be strictly followed." Failure to give the bond affects only the supersedeas."'

Tlie effect ''® of a supersedeas is simply to suspend the judgment °°* and not to

vacate or dissolve it,^" the lower court losing its power only in respect to those things

52. Supersedeas being refused, the appel-
late court will, in a proper case, supersede
the judgment of the district court on proper
terms. Action of district court will not be
disturbed. In re Ray [Neb.] 104 N. W. 1150.

53. The appellate court, upon an applica-
tion for a temporary injunction pending the
appeal, will consider the whole record in
order to determine whether the appellant
will be entitled to the relief sought upon the
final hearing. State t. Newton County
Com'rs [Ind. App.] 76 N. E. 30S. Accord-
ingly, on appeal from a decree enjoining
county officers from building a court house
on the ground that the proper 'legal steps
had not been taken, it was held that a teta-
porary injunction Trould not be granted re-
straining such officers from taking the
proper steps to complete the court house.
State V. Newton County Com'rs [Ind. App.J
76 N. B. 308.

54. Writ of error without bond not super-
sedeas. Montgomery v. King [Ga.] 54 S. E.
135.

55. Where a supersedeas is otherwise suf-
ficient, an order of the court is not necessary
fixing the amount, in an action for the re-
covery of real property although the value
of the property and amount of recovery un-
der a counterclaim were fixed In the same
action. Barton v. Wiekizer [Wash.j S3 P.
312. Where there is no money judgment by
which to fix the amoupt of the bond on a,

suspensive appeal, the amount must be fixed
by the judge in the same manner as on devo-
lutive appeals. Day v. Bailey [La.J 41 So.
223. An appeal from a judgment of the su-
perior court confirming on appeal a special
assessment for local improvements by a city
council will not siJay the judgment of the
superior court unless the judge fixes the
amount of the supersedeas bond. Ahrens v.
Seattle, 39 Wash. 168, 81 P. S58. On appeal
from an order other than a judgment for
money, the amount of the stay bond must be
fixed by the court, and a bond given both as
an appeal and supersedeas bond, without any
order of the court fixing the amount is in-
sufflelent to give jurisdiction. Macy v. Sulli-
van £Wasfi.] 84 P. 601. On appeal from an
order other than a judgment for money, the
amount of the stay bond must be fixed by
the court, and a bond given both as an ap-
peal and supersedeas bond, without any or-
der of the court fixing the amount is insuffi-
cient to give jurisdiction. Id. IMandamus to
compel lower court to fix amount of super-
sedeas bond on an appeal from an order dis-
solving a temporary Injunction not to de-
stroy certain buildings will not lie after the
buildings have been destroyed. State v. Ir-
win [Wash.] 82 P. 420. Amount may be lim-
ited under Code Civ. Proc. S 1312, though ap-

1
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pellant does not act in another's right. Na-
tional Contracting Co. v. Hudson River Wa-
ter Power Co., 47 Misc. 491, 94 N. Y. S. 187.

56. A bond for costs is sufficient to sus-
tain a suspensive appeal where the disposa-
tion of a fund in court is involved. Succes-
sion of Landry £Lra.J 40 So. 696. Where the
judgment of the court is an order to tlia
clerk to pay over to one of the parties $2,500
in his possession, it is a judgment for per-
sonal property and not a judgment for the
payment of money within 2 Ballinger's Ann.
Codes & St. § 6606, hence a supersedeas bond
for $800 fixed by the court is sufficient. Peir-
son V. Pierce [Wash.] 84 P. 731. A final
judgment for $17 costs fixed the amount for
a supersedeas bond so that a bond for $240
is sufficient even though garnishment pro-
ceedings for J305.50 are involved. Russell v.
Graumann [Wash.] 82 P. 998. An order for
the sale of a steamship is not a judgment
to pay money coming with Civ. Code Proc. S
942, requiring a stay bond of twice th®
amount of the judgment to stay proceedings,
and tl;e sureties on such a bond are releasea
from liability for want of a consideration.
Olsen V. W. H. Birch & Co. £Cai. App.] 81 P.
656. An order for a writ of assistance after
foreclosure, though appealable, cannot ba
superseded by a waste bond provided for in
§ 677 Code Civ. Proc. Escritt v. Michaelson
[Neb.] 106 N. W. 1016.

57. Suspensive appeal will be dismissel
where the bond is slightly below the re-
quired amount. The maxim "de minimis"
has no application. Gilmore v. Meeker [La..]
40 So. 244.

58. Failure to file supersedeas bond no
ground for dismissal. Nixon v. Boiling
[Ala.] 40 So. 210.

59. See 5 C. L. 159.
59a, During pendency of a writ of error

operating as a supersedeas. Judgment cred-
itor could not enforce original judgrment.
Giles V. De Cow [Colo.] 83 P. 638. Under
Rev. St. 1898, § 4036, providing that on ap-
peal from the county court all further pro-
ceedings in pursuance of the act appealed
from shall cease, an appeal from an order ia
accounting proceedings between a guardian
and ward did not stay the institution of a
suit In the circuit court on the guardian's
bond so as to prevent a bar by limitations.
Wescott v. Upham [Wis.] 107 N. W. 2.

SO. An appeal and supersedeas does not
vacate the judgment but merely stays pro-
ceedings thereunder, and consequently in ac-
tions which die with the party, a death dur-
ing appeal does not affect the appeal. Miller
v. Nuckolls .[Ark.] 89 S. W. 88. Though the
effect of an appeal from a decree granting
a permanent injunction is to stay all pro-
ceedings in the lower court. Wilkinson T.
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which might trench on the appellate functions."^ If, after an appeal amounting to a

supersedeas, the lower court attempts to amend a decree, objection to such amend-

ment must be brought to the attention of the appellate court in that appeal and can-

not be raised in a subsequent independent appeal. °^ Wliile exceptions are pending, a

final decree inadvertently entered will take eifect only as an order for a decree to take

effect on the disposition of the exceptions.'^ A self-executiag decree cannot be su-

perseded.°*

§ 8. Appearance,"^ entry, and docketing above "' within the time required by

statute or rule ^' are generally essential. In Colorado a mistaken appeal may be

dismissed and redocketed as on error.°^ Appearance and argument gives jurisdic-

tion of the person °° and waives defects of procedure."'

§ 9. Perpetuation of proceedings and evidence for the reviewing court. (Rec-

cord on appeal.) Scope and terminology.—^^The "record proper" sometimes desig-

nated as the "fundamental record," "judgment roll" or "common-law record" in-

cludes those matters which are at common law of record ex propria vigore. The
"secondary record" includes the various means by which matters not part of the

record proper are made of record, by bill of exceptions, settled case, abstract, ap-

proved motion for new trial, etc. The "entire record" or "record on appeal" com-

prises all that is transmitted to the reviewing court, including both record proper

and secondary record.

(§ 9) A. What the record proper must show.''^—That which is a part of the

record proper must appear by such record, and its omission cannot be supplied by

the secondary record.^^ The facts essential to appellate jurisdiction such as a con-

Dunkley-Willlams Co. [Mich.] 12 Det. Leg.
N. 521, 104 N. W. 772. The appeal does not
operate to dissolve the injunction. Ignoring
or violating its terms pending appeal ren-
ders defendant guilty of contempt. Id.

61. Appeal from order denying a trial as
in equity and supersedeas bond therein did

not deprive the court of jurisdiction to pro-
ceed with the case. First Nat. Bank v.

Butcher [Iowa] 104 N. W. 497. On appeal
from an order granting a new trial, a bond
executed on the appeal did not stay execu-
tion of the judgment. Coombs v. Barker
[Mont.] 81 P. 737.

62. Could not be considered in an appeal
from a decree affirming the report of a mas-
ter in chancery to whom the cause had been
referred by the decree formerly appealed
from. Heyman v. Heyman, 117 111. App. 542.

63. Tyndale v. Stanwood [Mass.] 73 N. B.

540.
64. Decree annulling certain contracts.

Porrell V. California, Or. & Wash. Home-
builder's Ass'n [VV^ash.] 82 P. 889. A decree
in habeas corpus proceedings awarding the
appellee the care and custody of a child is

self-executing, and the only effect of an ap-
peal bond given by the appellant under
Burns' Ann. St. 1901, § 650, is to stay execu-
tion for the collection of the appellee's cost,

and does not operate to give the appellant
the right to retain custody of the child.

WilUs V. Willis [Ind.] 75 N. B. 655. An
Injunction restraining defendants from pre-

venting plaintiff, with a strong hand, from
constructing improvements under a lease,

would not be suspended pending appeal un-
der a statute declaring that no appeal shall

suspend or modify the operation of an in-

junction without an order from the court,

and that the suspension shall not destroy the

right established or protected by the decree.

Hoboken & M. R. Co. v. Jersey City, etc., R.
Co. [N. J. Eq.] 62 A. 539. Order vacating at-
tachment not self-executing and may be
stayed. Norden v. Duke, 47 Misc. 473, 95 N.
Y. S. 940.

65. Lack of an authorized appearance by
a party to an appeal is not jurisdictional and
does not avoid the judgment on appeal. Ru-
meli v. Tampa [Pla.] 39 So. 101. In Georgia
the case must be' docketed. State v. Telfair,
139 N. C. 555, 51 S. B. 911.

ee. See 5 C. L. 160..

67. If the clerk fails to fomrard the cass
to the judge or docket it upon the regular
civil issue docket, according to the character
of the case, it is the appellant's duty In apt
time to apply for a proper order to compel
the clerk to perform his duty. Accordingly
where an appeal from {he decision of the
clerk was taken in February, 1897, and the
appeal was not docketed until Jan. 1899, the
appeal was abandoned. Love v. Love, 139 N.
C. 363, 51 S. E. 1024. Failure to docket in

time not ground for dismissal when the case
is properly docketed before a motion to dis-
miss Is made. Craddock v. Barnes [N. C] 53

S. B. 239.
68. Where an appeal is dismissed for de-

lay in perfecting, but the appellate court
would have jurisdiction on error, the cause
will be entered as pending on a writ of er-

ror. Mills' Ann. Code, § 388a. Roseberry v.

Valley Bldg. & Loan Ass'n [Colo.] 83 P. 637.

69. See § 5, ante.
70. Appearance and argument on the mer-

its waived defendant's objection to the right
of plaintiff In error to have proceeding heard
at this term. Field v. Field, 117 111. App.
307.

71. See 5 C. L. 161.

73. Bill of exceptions cannot be made a
vehicle to carry into an appellate court that
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stitutional '^ or Federal ^* question involveS must always appear. The record proper

must also show the organization of the trial court,'^ the pleadings ^'' and Judgment

below," and that the same has become a finality/' the motion for new trial and or-

der thereon,'* and in some jurisdictions the mailing of objections, and taking of excep-

tions,'" the making of the secondary record,'^ and the timely taking of all steps

necessary to bring up the case for review.'" In some states, however, the secondary

which is a matter of record proper. State v.

Holland [Mo. App.] 92 S. W. 362. Recitals
in bill of exceptions will not cure omission
of record to show that the bill was presented
and settled in time. Dorthan Nat. Bank v.

Wiggins [Ala.] 40 So. 967; Porter & Co. v.

Loeb [Ala.] 40 So. 761; Wilson v. Mason
[Ala.] 39 So. 916; McMullen v. Long [Ala.] 39
So. 777. Showing in bill of exceptions as to

ruling on demurrer is insufficient. Keller v.

State [Ala.] 40 So. 84; Forbes & Carloss v.

Davidson [Ala.] 41 So. 312; School Dist. No.

1, Tp. 24, R. 4 V. Boyle, 113 Mo. App. 340, 88

S. W. 136. Showing in bill of exceptions as

to filing of motion for new trial insufficient.

Fleischer v. Hinde [Mo. App.] 93 S. W. 1126.

Insertion of judgment in bill of exceptions
will not cure its omission from record
proper. Wilson v. Mason [Ala.] 39 So. 916.

73. State v. Xazoo & M. V. R. Co. [La.] 40

So. 630.
74. Hulbert v. Chicago, 202 U. S. 275, 50

Law. Ed. . Though the certificate of the
state court cannot import a Federal ques-
tion into the record, it may elucidate a
doubt as to whether such a question was de-
cided. Rector v. City Deposit Bank Co., 200
U. S. 405, 50 Law. Ed. . Failure of the
record to show a Federal question is not
aided by the fact that the writ of error was
allowed by the presiding justice of the state
court. Hulbert v. Chicago, 202 U. S. 275, 50
Law. Ed. .

75. Pensacola A. & W. R. Co. v. Big Sandy
Iron Co. [Ala.] 41 So. 418; Mayhall v. Bddle-
man [Ala.] 41 So. 425; MoPherson v. Wiggins
[Ala.] 40 So. 961.

76. Where the record omits the answer It

cannot be supplied by a recital in the briefs
that it was a general denial. Daggs v. Smith
[Mo.] 91 S. W. 1043. The ruling and judg-
ment on a motion to strike and on demurrer
to complaint should appear in the record
proper. Ferrell v. Opelika [Ala.] 39 So. 249.

A ruling on a demurrer to a special plea
should appear in the judgment entry and it

is insufficient if it appears only in the bill

of exceptions. Keller v. State [Ala.] 40 So.

84; Forbes V. Davidson [Ala.] 41 So. 312. If

amendments to the pleadings are in the rec-

ord they will be considered though there is

no minute entry of their allowance. Ala-
bama Steel & Wire Co. v. Clements [Ala.] 40

So. 971. Ruling on motion to strike pleas
need not appear by the record proper. Allen
v. Alston [Ala.] 41 So. 159.

77. Price v. Workman Pub. Co. [Ala.] 40

So. 824; Duncan v. State [Neb.l 106 N. W.
1014; State v Salyers [Iowa] 106 N. W. 516;
Schneider v. Metcalf [Iowa] 106 N. W. 270;

Modern Woodmen v. Plummer [Neb.] 105 N.

W. 181; Flanerty v. North Jersey St. R. Co.

[N. J. Err. & App.] 62 A. 425. Order for
judgment held insufficient. Carlson v. Ziehme
[Fla.] 40 So. 502. The record must show the
judgment. Wilson v. Mason [Ala.] 39 So.

916; Goodykoontz v. Imes [Colo.] 85 P. 839.

The record must show a final disposition of

the cause in the lower court. Bozarth v. Mc-
Intyre [Ind. App.] 76 N. E. 317.

78. The court has no jurisdiction of an
appeal where the transcript shows the ver-
dict and motion for a new trial but no order
disposing of the motion and no final judg-
ment. Wall V. Kerr [Neb.] 104 N. W. 1076.

79. State i^. Holland [Mo. App.] 92 S. W.
362. Filing of motion for new trial must
appear from the record propeV. Fleisher v.

Hinde [Mo. App.] 93 S. W. 1126.
80. Must show exception taken to denial

of motion for new trial. Jacksonville Blec.
Co. V. Adams [Fla.] 39 So. 183.

81. Where a bill was presented for signa-
ture after term and there is no order for ex-
tension in the record a recital in the bill that
it was presented in time is insufficient.
Dothan Nat. Bank v. Wiggins [Ala.] 40 So.
967. Court will not presume filing of bill of
exceptions in clerk's office after It was
signed by judge from file mark of clerk of
court below upon appellants' praecipe. BI-
rod v. Purlee [Ind.] 74 N. E. 10S5, for former
opinion see 73 N. E. 589. Record proper must
show that a bill of exceptions was allowed
and filed. Fleisher v. Hinde [Mo. App.] 93
S. W. 1126; Davison v. Valin [Mich.] 12 Det.
Leg. N. 647, 105 N. W. 82. Where the record
shows that time was allowed to present bill

of exceptions after adjournment and does not
show how much time was allowed, it will be
presumed that the bill Tvas presented in time.
Walker v. Parry [Fla.] 40 So. 69. Record
failing to show when court adjourned held
not to show that extension of time to present
bill of exceptions was made before expiration
of time originally allowed. Capehart v. Mc-
Gahey [Ala.] 40 So. 657. Record must show
an extension of time to present bill of ex-
ceptions and recital in the bill is insufR-
cient. Porter & Co. v. Loeb [Ala.] 40 So.

761; Wilson v. Mason [Ala.] 39 So. 916; Henry
V. Nashville, etc., R. Co. [Ala.] 39 So. 1024;
McMullen v. Long [Ala.] 39 So. 777; State v.

Holland [Mo. App.] 92 S. W. 362. It must
appear from the record proper that the
bill of exceptions was filed within time.
School Dist. No. 1, Tp.' 24, R. 4 v. Boyle, 113
Mo. App. 340, 88 S. W. 136; Burns v, Gibl)S
[Ala.] 41 So. 303. Where record or abstracts
of record fail to show that a bill of excep-
tions was ever filed in trial court, there is

nothing for appellate court to rpviow but
record proper. Scott v. Adams Express Co.
[Mo. App.] 92 S. W. 169. Sufficiently shown
by recital "Now comes the plaintiff and in

term time tenders the foregoing » * *

and asks that the same be refiled, which is

accordingly done." Maddox v. Maddox [Ala.]
41 So. 426. A journal entry showing that a
bill of exceptions was allowed is not re-
quired. Harden v. Card [Wyo.] 85 P. 246.

82. Filing of affidavit for appeal and or-

der granting appeal. State v. Holland [Mo.
App.] 92 S. W. 362. Though an order tor ap-
peal does not show when it was signed, the

presumption that It was signed before filing
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record must itself show that it was properly made and a showing thereof in the

record proper is insufficient.^' WhUe in actions at law every presumption is in fa-

vor of the decision below and error must be made to affirmatively appear,** in equity

a complainant to whom relief is granted must preserve in the record the evidence

on which it is based by a certificate of evidence or by recitals in the decree.*'

(§9) B. What is part of record proper; necessity of secondary record.^^—
The office of the bill of exceptions or other secondary record is to make of record

that which is not part of the record proper, and it is necessary except to review er-

rors apparent on the face of the judgment roll.*^ The record proper consists of the

summons, pleadings, and judgment,** and orders made with reference to the record.

Proposed pleadings and amendments which have never become pleadings in the

action are no part of the record.*' Other proceedings had below, in order to be

reviewed, must be brought into the record by a bill of exceptions,"" journal entry,

or equivalent proceedings. In chancery cases and some special statutory proceed-

wlU suffice to show that It was signed in
time. Dewez v. Orleans R. Co. [La.J 39 So.
433.

83. See post, § 9 C 1.

84. See post, § 9 D.
85. In Chancery Appeals rulings on evi-

dence must appear by the decree. Sellers v.

Farmer [Ala.] 41 So. 291. A certiHcate of
evidence necessary to sustain the decree will
not be stricken though no questions requir-
ing the consideration of evidence are in-

volved and though it was not filed in time
to allow consideration of such questions.
Berger v. Neville, 117 111. App. 72. On appeal
in an equity case, the trial being largely de
novo, the court cannot affirm a decree in fa-
vor of plaintitt in the absence of the bill and
the evidence from the record, the answer ad-
mitting the indebtedness but not the amount,
and the execution of a trust deed but not
identifying the land covered. Hearst v.

Proffit [Tenn.] 91 S. W. 207.

86. See 5 C. L,. 163.
87. Errors apparent on the face of the rec-

ord can be reviewed without a bill of excep-
tions. Roden v. Helm, 192 Mo. S. 71, 90 S. "W.

798;; Olsen v. Birch & Co. [Cal. App.] 81 P.

C56;; Roberts v. Heinsohn, 123 Ga. 685, 51 S.

E. 589; Stansell v. Merchants' & Farmers'
Bank, 123 Ga. 278, 51 S. E. 321; City of Chi-
cago v. Mecartney, 216 111. 377, 75 N. E. 117;
City of Rockford v. Compton, 115 111. App.
406; Standard Fuel Co. v. Garden City Fuel
Co., 117 111. App. 259; Commonwealth v.

Maysville, etc., R. Co. [Ky.] 91 S. W. 1139;
Turner v. Burr [Mich.] 12 Det. Leg. N. 340;
104 N. W. 379; King v. Burden [Mich.] 12 Det.
Leg. N. 776, 105 N. W. 1120; Johnson v. Em-
erick [Neb.] 104 N. W. 169; People v. Board
of Education, 99 N. T. S. 1; First Nat. Bank v.

Cowles [Wash.] 82 P. 892. Objections which
do not arise on the face of the record can-
not be reviewed in the absence of a bill of
exceptions. Kalish v. Chicago, 219 111. 133,

76 N. E. 40; Frank v. Chicago, 216 111. 687, 75
N. E. 213; City of Chicago v. Mecartney, 216
111. 377, 75 N. E. 117; Close v. Chicago, 217
lU. 216, 75 N. E. 479; Supreme Lodge, Knights
& Ladies of Honor v. Rehg, 116 111. App. 69;
Duker's Adm'r v. Kaelin [Ky.] 90 S. W. 959;
Sicher v. Rambousek [Mo.] 91 S. W. 68; In
re Schmld, 98 N. T. S. 921. Record proper
held insufilclent to enable the supreme court
to determine whether Revisal 1905, § 2646,

known as the Fellow Servant Act, was appli-

cable to the defendant. Tanner v. Hitch [N.

C] 53 S. E. 287; Hotel Co. v. Merchants' Ice
& Fuel Co. [Wash.] 84 P. 402. Where the
judgment on its face shows that costs and
counsel fees have been awarded contrary to
the law no bill of exception is necessary as
question is presented by the judgment roll.

White V. GatEney [Cal. App.] 82 P. 1088.
88. On appeal from a judgment without a

statement or a bill of exceptions, nothing be-
longs to the record except the judgment roll.

W^illiams v. Boise Basin Min. & Development
Co. [Idaho] 81 P. 646. On appeal from a
judgment, the judgment roll consists of the
pleadings, a copy of the verdict of the jury
or findings of the court or referee, all biUs
of exceptions taken and filed, and a copy of
any order made on demurrer or relating to
any change of parties, and a copy of the
judgment. Rev. St. 1887, § 4456, subd. 2. Id.

Where a complaint was amended but was
not reflled, and both parties treated it as if

it had been amended at the time demurrer
thereto was overruled, the rule that an
amended pleading when reflled supersedes
the original is not applicable, and hence the
original complaint is not expunged from the
record. Stewart v. Knight & Jillson Co.
[Ind.] 76 N. B. 743. A memorandum of de-
cision by the justice who heard the evidence
reporting his findings of fact is a part of the
record. See Rev. Laws, c. 159, § 23. Cohen
v. Nagle [Mass.] 76 N. E. 276.

89. An amendment offered to a petition
and disallowed by the court is no part of the
record, and can come to the supreme court
only by being set out in the bill of excep-
tions, or annexed thereto as an exhibit duly
authenticated. Hays v. Clay [Ga.] 53 S. E.

399. Under Rules of Practice 29, 30, supreme
court (Code 1896, pp. 1191, 1192), the answer
to the original bill before amendment and
also the answer to the amended bill and the
exhibits thereto must go into the transcript
unless expunged from the record by agree-
ment of the parties. Hutchinson v. Palmer
[Ala.] 40 So. 339.

90. An objection that no petition of prop-
erty owners was presented to the board of

local improvements requesting the improve-
ment will not be considered in the absence of
a bill of exceptions. Harrigan v. Jackson-
ville, 220 111. 134, 77 N. E. 85. The report and
findings of a master must be brought into
the record by a bill of exceptions. St. Jo-
seph Mfg. Co. V. Hubbard [Ind. App.] 75 N. E.
17. Matters not appearing of record and oc-
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ings/^ the record' includes all proceedings and files belo-w, including tHe testimony,

if taken by deposition, or as settled if taken in open court, and statutes sometimes
provide that documents filed become part of the record."^ Stipulations,"' appear-

ance," interlocutory motions and orders thereon,"' bills of particulars,"" agreed

statement of facts,"^ depositions, proceedings at the trial,"' motion for new trial and
order thereon,"" affidavits,^ propositions of law,^ the opinion of the trial court,' and

curring during- the course of trial must be
presented in the bill of exceptions. Finlay
Brewing Co. v. People, 111 111. App. 200.

91. By statute, a bill of exceptions is nec-
essary in equity cases where oral testimony
is heard. §§ 336, 337, Civ. Code. Dupoyster
V. Ft. Jefferson Imp. Co.'s Receiver [Ky.] &S
S. W. 509. Under Acts 1903, p. 338, c. 193, the
petition and bond in proceedings for removal
to the Federal court need not be brought into
the record by a bill of exceptions Southern
R. Co. V. Sittasen [Ind. App.] 74 N. B. 898.

Under Acts 1903, p. 339, c. 193, § 3, motion of
appellant in court below to dismiss the ap-
peal from the board of commissioners and
the ruling of the court thereon and the ex-
ceptions of the appellants to said ruling were
parts of the record without a bill of excep-
tions Good V. Burk [Ind.] 77 N. B. 1080.
Where a commission appointed by the court
to hear testimony and make findings does so
and fails to return the testimony with its
report such testimony does not become a part
of the record under Ballinger's Ann. Codes
and St. § 5064, by being filed with the clerk
of the court by the attorney of a party in
suit. Richardson v. Steiner [Wash.] 83 P.
1027. Such testimony can be made a part
of the record only by a bill of exceptions or
statement of facts. Id.

92. In Indiana all papers filed oi; offered
to be filed in any cause or proceedings con-
stitute a part of the record. See Acts 1903,
p. 338, c. 193, § 3. Findings of fact by mas-
ter along the hand of the report of evidence
heard by him. Harrah v. State [Ind. App.]
76 N. B. 443; Cincinnati, etc., R. Co. v.

Stahtle [Ind. App.] 76 N. E. 551.
93. Gaston v. Modern Woodmen of Amer-

ica, 116 111. App. 291.

94. A written appearance is not a neces-
sary part of the common-law record. Long
V. Frank, 117 111. App. 207.

95. Motions are not in the record on pro-
ceedings in error unless embraced in a bill.

Harden v. Card [Wyo.] 85 P. 246; Bverett v.

Wilson [Colo.] 83 P. 211. Motion to dismiss
petition for condemnation. Cella v. Chicago
& W. I. R. Co., 217 111. 326, 75 N. B. 373. Mo-
tion to quash a writ of attachment and the
certificate of levy. Bverett v. Wilson [Colo.]

83 P. 211. Motion to strike pleading and rul-

ing thereon. LIndley r. Kemp [Ind. App.]
76 N. E. 798; Allen v. Alston [Ala.] 41 So. 159;

Swanson v. Groat [Idaho] 85 P. 384. Mills'

Ann. Code, § 387, does not Include a motion
to set aside and vacate an order of dismissal
of appeal from justice to county court. Carr
V. WiUoughoy & Co. [Colo.] 85 P. 428. A
motion to dismiss an action and quash at-
tachment and levy does not come under § 387,
Mills' Ann. Code, and is not a part of the
record proper. Bverett v. Wilson [Colo.] 83
P. 211. Motions presented in the trial court,
the rulings thereon and exceptions are not
properly part of the record. McCarthy v.

Bentley [Okl.] 83 P. 713. An affidavit and
notice in pursuance of which a cause is

placed on the short cause calendar have no
place in the trnascript of record. They must
be presented by bill of exceptions. Kaestner
V. Farmers & Merchants State Bank of Mar-
ion, 112 .111. App. 158.

96. Forbes Co. v. Leonard, 119 III. App.
629.

97. Carr v. Willoughby & Co. [Colo.] 85 P.
428. A stipulation at the trial that evidence
set forth in the bill of exceptions In the for-
mer record on appeal should be considered
as before the court on a subsequent appeal is
ineffectual where such evidence is not made
a part of the record. Krippendorf-DIttman
Co. V. Trenoweth [Colo.] 84 P. 805.

98. Practice Act of July 1, 1872, did not
obviate necessity of preserving in bill of ex-
ceptions objections to the giving or refus-
ing of Instructions. Zipkie v. Chicago, 117
111. App. 418. A bill of exceptions Is neces-
sary to preserve remarks of counsel made in
the course of the trial. Ex parte aflidavits
will not do. Finlay Brewing Co. y. People,
111 111. App. 200. An objection in proceed-
ings by a city to widen a street that the
question of public benefits should not be sub-
mitted to the jury. Kalish v. Chicago, 219
111. 133, 76 N. B. 40.

99. Burns v. Chicago, B. & Q. R. Co.
[Wyo.] 85 P. 379; Watkins v. Green [Mo.
App.] 92 S. W. 1131. The notice of intention
to move for a new trial upon the minutes of
the court which is printed in the transcript,
and contains many specifications, not being
contained in any statement or bill of excep-
tions constitutes no part of the record on ap-
peal. Roberts v. Hall, 147 Cal. 434, 82 P. 66.

1. Allen V. Baxter [Wash.] 85 P. 26; Jor-
dan V. Jackson [Neb.] 106 N. W.. 999; Town
of Poulan V. Atlantic Coast Line R. Co., 123
Ga. 605, 51 S. E. 657; Anderson v. Anderson
[Ga.] 52 S. E. 161; Wilbanks v. Crosno. 112
111. App. 503; Builders' Painting & Decorat-
ing Co. v. Advisory Board Bldg. Trades of
Chicago, 116 111. App. 264. Affidavit that
since entry of decree appealed from plaintiff

had been removed as executrix and so could
not prosecute appeal In that capacity not
considered. Field v. Field, 117 111. App. 307.

Affidavits and documents introduced in evi-
dence on the hearing before the trial judge
must be Incorporated in the bill of excep-
tions seeking to review his judgment or at-
tached thereto as exhibits, duly and properly
identified, or be embraced in an approved
brief of evidence and brought up as record.
The mere filing of affidavits and documents
in the office of the clerk of the court does
not make them parts of the record in the
case. Civ. Code, § 5528. Anderson v. An-
derson [Ga.] 52 S. B. 161. Affidavits and doc-
uments introduced in evidence on the hearing
before the trial judge must be incorporated
in the bill of exceptions seeking to review
his judgment or attached thereto as exhib-
its, duly and properly identified, or be em-
braced In an approved brief of evidence and
brought up as record. The mere filing of
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the evidence,* are no part of the record proper, and statutes providing for the filing

of the reporter's transcript of the evidence does not make it of record,'* nor do re-

citals in the motion for new trial make of record the matters recited." Statutes

sometimes provide that instructions may be made of record by order,^ but unless so

authenticated they must be embodied in the bill of exceptions.' Statutes providing

for entry of exceptions of record do not dispense with a secondary record." Recital

in the record proper of matters which are no part of such record are unavailing to

supply omissions from .the bill- of exceptions.^"

affldavits and documents in the office of the
clerk of the court does not make them parts
of the record in the case. Civ. Coie, § 5528.
Anderson v. Anderson [Ga.] 52 S. B. 161.

2. Propositions of law are no part of the
common-law record. Luther v. Crawford,
116 111. App. 351.

3. The opinion of the trial jud^e though
written in no part of the record. Grand Cen-
tral Min. Co. V. Mammoth Min. Co., 2 9 Utah,
490 S3 P. 648; Townsend v. Beatrice Ceme-
tery Ass'n [C. C. A.] 138 F. 381; Milella v.

Simpson, 47 Misc. 690, 94 N. Y. S. 464. A let-

ter written personally by the trial judge to

a counsel stating the grounds on which he
granted a general order for a new trial con-
stitutes no part of the record and cannot be
made such. Weisser v. Southern Pac. R. Co.
[Cal.] 83 P. 439.

4. Close V. Chicago, 217 lU. 216, 75 N. E.

479; Kallsh v. Chicago, 219 111. 133, 76 N. B.

40; City of JefEeraonville v. Gray [Ind.] 74
N. E. 611; Dudley v. Barrett [W. Va.l 52 S.

E. 100; Lemmert v. Lemmert [Md.] 63 A. 380.

5. A transcript of the stenographer's notes
filed at a subsequent term does not become a
part of the record, and cannot be used on ap-
peal. Dupoyster v. Ft. Jefferson Imp. Co.'s

Receiver [Ky.] 89 S. W. 509. Testimony not
incorporated in a bill of exceptions or case-
made allowed and settled by the judge will
not be considered on appeal from an action
In disbarment, notwithstanding that the
statute requires the evidence to be reduced
to writing, filed and preserved and all origi-

nal papers, together with a transcript of the
docket entries, sent up. In re Burnette
[Kan.] 85 P 575.

6. Alleged improper argument. Stagg Co.
V. Brightwell [Ky.] 92 S. W. 8. Remarks of

trial judge in presence nf jury. Bird v. Bird,
218 lU. 158, 75 N. E. 760.

7. Instructions filed twelve days after the
verdict, each instruction being indorsed oy
the judge "given and excepted to" did not
make such Instructions a part of the record.
Baker v. Gowland [Ind. App.] 76 N. E. 1027.

An indorsement on the margin on an instruc-
tion "given and excepted to," signed by the
iudge, does not present any question where
It is not shown by the bill of exceptions that
either party took or reserved exceptions to
such instruction. Fletcher v. Kelly [Ind.
App.l 76 N. E. 813. A written memorandum
of instructions signed by counsel stating
that the appellant excepted to the refusal to
give such instructions is not sufficient com-
pliance with a statute authorizing requested
Instructions to be included in the record
without a bill of exceptions, by a memoran-
dum In writing signed by the judge. Inland
Steel Co. V. Smith [Ind. App.] 75 N. E 852.
In-structlnn heri rot In the record under Acts
190S, p. 338, e. 193. Baker v. Gowland [Ind.

App.] 76 N. E. 1027. Where the appellant at

the close of the instructions requested by
him entered a memorandum showing that he
excepted to the refusal to give such Instruc-
tions, this brings the instructions refused
and the instructions given by the court into
*he record. Cincinnati, etc., R. Co. v. Stah-
tle [Ind. App.] 76 N. B. 561. An objection to
the consideration of the instructions on the
ground that they and the exceptions thereto
are not in the record as provided for by the
statute of 1903 (Acts 1903, p. 338, c. 193), is

sufficiently met by reference to the closing
provision that the act sh^ll not be so con-
strued as to preclude any matter from being
made a part of the record by bill of excep-
tions under the rules of practice in force at
the taking effect of the statute. Pittsburg,
etc., R. Co. V. Reed [Ind. App.] 75 N. E. BO.
Acts 1903, p._ 330, c. 193, § 9, providing that

no provision of such act shall be construed
so as to preclude any matter from being
made a part of the record by a bill of ex-
ceptions under the rules of practice then in
force, cannot be construed as abrogating or
modifying the method previously in this
statute designated for taking exceptions to
oral Instructions, and when such matter Is

preserved in the record by a bill of excep-
tions such bill must show the taking of the
exceptions in the manner prescribed. Strong
V. Ross [Ind. App.] 75 N. B. 291.

8. Blrod V. Purlee [Ind.] 74 N. E. 1085:
McKnIght-Keaton Grocery Co. v. Hudson
[Mo. App.] 92 S. W. 1130; Beery v. Driver
[Ind.] 76 N. E. 967; Milner Coal & R. Co. v.

Wiggins [Ala.] 38 So. 1010; Kinney v.

Brotherhood of American Yoemen [N. D.] 106
N. W. 44.

9. Rev. St. 1899, § 3742, providing that ex-
ception to decision entered on record with
the grounds of objection thereto may be
made by entry of exception at end of entry
he excepts to does not make such section a
substitute for a bill of exceptions. The stat-
ute applies only where the decision would
have been properly entered of record had no
exceptions been taken to it. Burns v. Chi-
cago, B. & Q. R. Co. [Wyo.] 85 P. 379.

10. Recital by clerk in transcript of pro-
ceedings relative to new trial unavailing.
Garthwalt v. Board of Education Dist. No.
118, Vermillion County, 117 111. App. 59. Pa-
pers and proceedings upon which was based
an order refusing to prohibit a party from
prosecuting a suit for plaintiff mu'^t be con-
tained in the bill of exceptions. They can-
not be set out by the clerk In the record.
Knights Templars & Masons' Life Inlemnity
Co. v. Crayton, 110 111. App. 648. A refer-
ence in record proper to motion for new
trial insufficient. Browne v. Nu'isbaumer,
117 111. App. 501. Petition and affi'iavit for
change of venue. Wilbanks v. Crosno. 112
111. App. 503. Recital In record proper of
disposition of motion for new trial does not
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(§9) C. Form, requisites, and settlement of secondary record. 1. The hill

of exceptions>^—The bill of exceptions in some jurisdictions embraces all matters

not part of the record proper, while in others it is confined to specific errors, being

\ised concurrently with other forms of secondary recofd,^^ while in yet others sep-

arate bills are settled to each alleged error; each bill must in such ease be in the

fo'rra appropriate to bring up the particular error,^^ and each complete in itself.

The bill of exceptions is ordinarily required to be embraced in one document, '^^ and

should include all matters essential to the question involved,^^ which were presenteil

to the trial court, and nothing that was not so presented. Where appellant instead

of preserving his exceptions in a separate bill of exceptions blended it with the

transcript which was certified and attested to by the Judge and the clerk, the excep-

tions were nevertheless sufficiently preserved to be considered.^" Unnecessary or

jinmaterial matters should not be included.'^^ Papers referred to therein must he,

annexed or identified beyond doubt.'* Skeleton bills, that is bills which provide for

cure omissions thereof from bin of excep-
tions. Fishqr V. Lederer, 115 111. App. 289.

Exceptions to tile findings and judgment of
the cburt in trial without a jTiry must be
preserved by a bill of the exceptions, and a
record recital of such exceptions and a mo-
tion for a new trial, the overruling thereof
and exceptions to such ruling, cannot take
the place of the bill of exceptions. Grand
Pacific Hotel Co. v. Pinkerton, 217 111. 61, 75
N. E. 427, afg. 118 111. App. 89. The preser-
vation In the record of expressions ussed by
the court in a colloquy between the court
and the counsel will not authorize a review
of the conclusions of law in the absence of
proper proceedings below to save the ques-
tion as to such conclusions. No objection
was made or exception taken to any ruling
of the court relative to the admissibility of
testimony, and no propositions were pre-
sented to the court as provided by Kurd's
Rev. St. 1901, p. 132, c. 110. Hulbert v. Chi-
cago, 217 III. 286, 75 N. B. 486. The ob-
jection to the allowance of an amendment
must be shown in the bill of exceptions, and
it is insufficient that it appears in the court's
minutes. Southern R. Co. v. Pogue [Ala.] 40
So. 565. Under Kirby's Dig. § 6224, where
exceptions to the overruling of a motion for
a new trial appear in the record entry of its

over-ruling, they need not appear in the bill

of exceptions. Carpenter v. Dressier [Ark.]
S9 S. W. 89.

11. See 5 C. L,. 166.
12. The bill of exceptions cannot be used

to bring up the whole testimony for review,
whe-e there is a general verdict by the court
which includes or may include mixed ques-
tions of law and fact. Fitzgerald v. Bass-
for1 [C. C. A.J 142 P. 134. Where a bill of
exceptions refers to the transcript of the
stenographer's notes for the evidence, which
transcript is not filed during the term, it

does not become a part of the record and the
bill of exceptions is insufficient. Knecht v.

Louisville Home Tel. Co. [Ky.] 89 S. W. 508.
Under Sayles' Ann, St. 1897, art. 1363, where
evidence contained in the statement of facts
wouli explain the relevancy of evidence em-
bracel in the bill of exceptions it Is sufllripnt

for the bill to refer to such evidenr-e without
set'lTig It out. Northern Tex. Traction Co. v.

Yates [Tpx. Civ. App.] 88 S. W. 283.

13. <* fflrmative charge is reached by ordi-
nary bill, not by "evidentiary" bilL Atlan-

tic Coast Line R. Co. v. Calhoun, 47 Pla. 132,
36 So. 361.

14. Where the bill of exceptions was in
two volumes not attached to the transcript
as required by statute and only one of which
was certified to by the clerk and there wps
no reference to the other volum.e. the bill
was quashed. State v. Paxton [Neb.] 106 N.
W. 166.

15. The bill of exceptions should be argu-
mentative to the extent of setting out the
reasons why the judgment or ruling com-
plained of is alleged to be erroneous. Phil-
ipps V. Collinsville Granite Co., 123 Ga. 830,
51 S. E. 666. Where the principal errors as-
signed and argued are the insufficiency of
the evidence, a bill of exceptions which f-Ils
to give the evidence and is not certified to
by the judge will be struck. Hannan Bros.
V. Waltensplel, 29 Utah, 466, 82 P. 851. For
failure to state that evidence is included or
that there was none a Dill will not be dis-
missed where it sets out a motion, a sta e-
raent in response thereto, the allowance of
an amendment, and the consequent denial of
the motion. Head v. Marietta Guano Co.
[Ga.] 53 S. E. 676. A bill of exceptions nar-
rating what was done by way of amendme"!
of parties on appeal to superior court ex-
cepting thereto and assigning error therein
held to suflfloiently assign the error in the
bill. Id.

16. Davidson v. Fraser [Colo.] 84 P. 695.
IT. An exhibit containing the opinions of

college professors as to the meanljie- of a
contract will be stricken from the files on
the court's own motion. Chicago Portrait
Co. V. Chicago Crayon Co., 118 111. App. 98.
A note reciting that bill of exceptions pre-
sented by plaintiff was objected to as being
too brief whereupon defendant introduced a
draft of a bill of exceptions which plaintiff
admitted was correct but objected to as be-
ing too long, which latter Dili was approved,
by the court will not be construe^ to hp '-ill

of defendant to preclude him from o*ijeotlig
to its sufficiency. Id. Such a note may,
however, tend to show that no material evi-
dence is omitted from the record. Id.

18. An assignment of error for denying a
new trial on the ground of misconduct of a
juror and of newly discovered evilence can-
not be considered where the afflilavits are
not contained in the bill of exceT)tlon3 nor
attached thereto nor described in any way by
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the subsequent copying by the clerk into and as a part of them of some paper or doc-

nmentj are allowed in some states.^' Appdlant must see that record contains every-

ibing necessary to review^ and its omissions will be construed against him/" the

burden being upon him to affirmatively show error/^ but mere. formal defects or

irregularities which do not cloud the record or violate a statutory requirement wiU

"be disregarded.^^ As a general rule deficiencies in mat|;ers which belong to the bill

of exceptions cannot be aided by other parts of the record.-' An order that ob-

jections and exceptions need not be taken at the trial does not dispense with the

necessity of inserting them in the bill of exceptions precisely as if they had been

so taken.^* The ofTice of the bill of exceptions is not only to verify the recitals, but

which they can be identlfled. Griswolcl v.

Kichols [Wis.] 105 N. "W. 815 Certified
transcripts attached to a bill of exceptions,
but not referred to in or made a part of the
WIl, cannot be considered by a reviewing
court as a part of Lhe bill. "Whitman v.

State, 7 Ohio C. C. (N. S.) 334. It is the bet-
ter practice for the proper identification of
an exhibit introduced In evidence -with the
Intention of attaching it to the bill of ex-
ceptions, that the stenographer in his refer-
ence to it should add the "w^ords, "and th**

same is hereto attached and made part of
the bill of exceptions." Toung v. Voung, 7
Ohio C. C. (N. S.) 419. VSrhere.a paper whicli
is to constitute a part of a bill of exceptions
is not incorporated into the body of the bill,

it must be annexed to it, or so mai-ked by
letter, number, or other means of identifica-
tion mentioned in the bill, or so described in
the bill, as to leave no doubt, when found in
the record, that it is the one referied to in
the biy of exceptions. Dudley v. Barrett
[W. Va.] 52 S. B. 100; Parr v. Currtnce [W.
Va.J 52 S. B. 496. A document cannot be
made a part of a. bill of exception by ref-
erence This is the rule even though docu-
ment be found in some other place in the
record. And a fortiori a bill of exceptions
in another case cannot be brought into the
record by incorporating therein an abstract
of such bill. Magnolia Metal Co. v. Gale, 189
Mass. 124. 75 N. E. 219. Where an exhibit
lias properly been made a part of the record
by re/erence, it may be incorporated into the
bill of exceptions by reference; but when a
paper has not thus been made a part of the
record it cannot be incorporated into the bill

by reference. Cincinnati, etc., R. Co. v.

Stahtle [Ind. App.] 76 N. B. 551. On appeal
In proceedings by city to widen a street mat-
ter contained in the record of another ap-
peal cannot be incorporated into the record
by mere reference Kalish v. Chicago, 219
111. 133, 76 N. B. 40. A mere reference to pa-
pers or proceedings without embodying them
In the bill of exceptions is not sufficient.

Humbarger v. Humbarger [Kan.] 83 P. 1095.
19. A recital in a bill that the evidence

is "attached hereto and made a part of this
bill of exceptions" is sufficient to incorpor-
ate such evidence into the bill. Humbarger
T. Humbarger [Kan.J 83 P. 1095. A bill of
exceptions, relied on to make the evidence a
part of the record in an action at law, must
incorporate, to have annexed to It, the evi-
dence, or contain a sufficient description or
other means of identification of such evi-
Aence. Otherwise the bill is insufficient to
make the evidence a part of it or of the
record. The bill in this case was a skeleton
bill with direction to insert all the testi-

mony, but such testimony was not Inserted
In or annexed to the bill. 'WooHs v. King
[W. Va.J 53 S. E. 605. AflSdavit and certifi-
cate of the clerk of the lower court relating
to the time of transcribing and forwarding
the record and the usual practice in such
court as to skeleton bill of exceptions, held
inadmissible to supply the failure of the bill
to incorporate the evidence. 16. The prac-
tice as to skeleton bills of exceptions as
stated in Tracy's Adm'x v. Carver Coal Co.,
57 W. Va. BS7, 50 S. E. 825, followed and ap-
proved. Parr v. Currence tW. Va.3 52 S. E.
496. The skeleton bill of exceptions relied
on in this case for the purpose of making
the evidence a part, of it did not do so, and
the evidence was not a part of the record,
under the authority of the cases of Pan- v.

Currence [W. Va.] 52 S. E. 496; Dudley v.

Barrett [W. Va.} 52 S. E. 100; Tracy's Adm'x
V. Carver Coal Co., 57 W. Va. 587. 50 S. E.
825 and McKendree v. Shelton, 51 W. Va. 516,
41 S. E. 909; Coal & Coke R. Co. v. Joyce
[W. Va,] 52 S. E. 498. Whether a statement
in the bill of exceptions that '^evidence upon
a motion for a new trial, if printed, may be
referred to, to illustrate and explain the ex-
ceptions" suflSciently makes the report of the
evidence a part of the bill of exceptions

—

quaere. Neal v. Rendall [Me.] 62 A. 706. A
skeleton bill not identifying the evidence to
be Inserted or showing w^hat was before the
court when it was settled Is insnfHcient.
Schwarzchild & Sulzberger Co. v. Chesapeake
& O. R. Co. [W. Va.] 53 S. B. 785. V/here a
skeleton bill called for the insertion of a
document of a certain date, and then in-
structed the clerk to insert one of another
date, the error is not cured by certificate of
the clerk that the document inserted is the
only one on file. Anniston Mfg. Co. v. South-
ern R. Co. [Ala.} 40 So. 965.

20. And matters put into the record at the
instance of the appellee will likewise be
construed against him. A statement in a bill

of exceptions at the instance of the defend-
ant that coal was taken from land under a
church and cemetery without injuring them
is an admission by hira that it w^as taken
from the entire tract. Penny v. Central Coal
& Coke Co. [C. C. A.] 138 F. 769. A bill of
exceptions being a pleading will be construed
most strongly against the appellant. Martin
v. Chicago & M. Blec. R. Co., 220 HI. 97, 77
N. E. 86.

81. See post, § 9 D.
22. Humbarger v. Humbarger [Kan.l 83

P. 1095.
23. See ante, I 9 B.
24. A certificate of the trial Judge that

exceptions are deemed to be taken to bis
rulings without the formality of exceptions
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to authenticate itself, and to show all facts, including the signature, within the

proper time, needed to give the reviewing court Jurisdiction.^^ The bill of excep-

tions must, in some states, show on its face that it was signed in due time,^" while

in others such a showing is deemed an essential part of the record proper. ^^

Settlement, signing, and filing.^^—The bill must be settled by the judge who
tried the case "^ unless disqualified,^" deceased, or retired.*^ It must be presented '**

during the term ^^ or within the time limited by statute rule, or order,''^ or an ex-

does not present such rulings for review un-
less they are incorporated in the bill of ex-
ceptions. McLennon v. Fenner [S. D.] 104
N. W. 218.

25. tinder Rev. St. § 5302 as amended, the
signature of the judge to a oill of exceptions
is evidence of the settling, as well as of the
allowing- and signing of the bill. Cincinnati
Traction Co. v. Stephens, 7 Ohio C. C. fN. S.)
454. A bill of exceptions is not rendered in-
valid by reason of the failure of the trial
judge to certify that it was "settled," where
there was no controversy over the bill, but
it ,was| allowed as presented. Sullivan v.

Franklin Bank, 6 Ohio C. C. (N. S.) 468. The
signature of the judge to the bill allowing
it and ordering it to be filed as part of the
record authenticates all the statements of
the bill, both evidence and exceptions. Har-
den V. C4rd [Wyo.] 85 P. 246.

2«. Mistake in date cured by recital.
Clegg Lumber Co. v. Atlantic & B. R. Co., 123
Ga. 603, 51 S. E. 575. The question as to
whether a bill of exceptions was presented
in time must be determined from the bill
Itself and not from affidavits of the attor-
neys. Harden v. Card [Wyo.] 85 P. 246. A
recital in an order filing a bill of exceptions
that it was tendered on a day prior to the
expiration of the time for filing, is insuffi-
cient to show that the bill was actually ten-
dered on such day. Nickell v. Hurst [Ky.]
93 S. W. 1043. A bill of exceptions must af-
firmatively show that it was timely signecl.
Kellar v. State [Ala.] 40 So. 84. A bill is

settled in good time where from the face
of the bill it appears that successive steps
were taken immediately, each being intro-
duced by the word "thereupon" without fur-
ther date. Humbarger v. Humbarger [Kan.]
83 P. 1095. The clerk's indorsement on a bill

of exceptions showing date of filing has no
other effect than to supplement the recital
in the bill as to date of presentation. Har-
den V. rard rWyo.] 85 P. 246.

27. See ante, § 9 A.
38. See 5 C. L,. 168.

29. While a judge cannot properly certify
to what did not take place before him, he
may ccT-tify to matters of record in the case
before him, and, therefore, a Judge may cer-
tify that a bill of exceptions pendente lite

was certified, filed, and appears of record in
the case, though the ruling complained of by
the exceptions pendente lite may have been
made by another Judge than himself. Hall
County V. Gilmer, 123 Ga. 173, 51 S. E. 307.
The trial judge alone can certify to proofs,
rulings, and exceptions. Knights Templars
& Masons' Life Indemnity Co, v. Crayton, 110
lil. Apj). 648. The bill of exceptions must be
signed by the trial judge. That trial judge
was sick held not sufficient to authorize
signing by -another judge. Supreme Lodge,
Knights & Ladies of Honor v. Rehg, 116 111.

App. 59. The approval of the judge of a
statement of facts and bill of exceptions can-

not oe delegated. Gray v. Frontroy [Tex.
Civ. App.] 89 S. W. 1090.

30. A judge who was formerly of counsel
in a case is not, under Rev. St. 1899, § 1602,
qualified to sit in the case for the purpose
of settling a bill of exceptions, without con-
sent of the parties. State v. Bradley [Mo.J
92 S. W. 464.

31. Under Rev. Laws, c, 173, § 108, where
the judge who tried the case is dead, a bill
of exceptions may be signed by another
judge. Neyburyport Inst, for Sav. v. Coffin,
189 Mass. 74, 75 N. B. 81. Acts 1902, p. 44,
No. 35, providing that in case of the death
of a judge of the supreme court any Judge of
that court may allow or amend exceptions in
a case tried by such deceased judge, applied
to a cause pending at the time it took effect,
and a party to such cause was not entitled
to a new trial because of the death of the
trial judge. Johnson v. Smith [Vt.] 62 A. 9.

While in some states a judge cannot settle a
bill of exceptions after his term has expired,
the weight of authority and better reason-
ing favors such a power. Larkin v. Saltair
Beach Co. [Utah] S3 P. 686. The provia.ion
whereby a judge is empowered to settle a
bill of exceptions after his term has expired
is within the proper legislative authority of
the legislature and such a bill is valid. Id.

32. Presentation was sufficient to author-
ize signing and sealing after the period lim-
ited for presentation though at the time of
presentation the judge immediately surren-
dered the bill to opposing counsel who re-
tained it until the time of signing. Provi-
dent Sav. Life Assur. Soc. v. King, 117 111.

App. 556.
33. A bill of exceptions to the overruling

of a motion to dismiss a petition for con-
demnation which was filed at a term sub-
sequent to the tetm in which such motion
was overruled, without leave for time tor
settling the bill of exceptions, will be ex-
punged, ^ella V. Chicago & W. I. R. Co., 217
111. 326, 75 N. B. 373. A bill of exceptions
signed by the court after the adjournment of
the court where the time has not been ex-
tended by order or agreement will not be
considered. Browning v. Daniels [Ala.] 39
So. 571. A bill of exceptions signed after
the expiration of the term and without an
order or agreement extending the time, can-
riot be considered. Meyer v. Alverson [Ala.]
39 So. 984.

34. In computing the time the usual mode
of computation, excluding the first and in-
cluding the last day, will be adopted. Lewis
Tp. Imp. Co. V. Royer [Ind. App.] 76 N. E.
1068. A bill of exceptions not signed within
the time cannot be considered. Cooley v.

U. S. Sav. & Loan Co. [Ala.] 39 So. 515; Gray
v. Frontroy [Tex. Civ. App.] 89 S. W. 1090.

A bill of exceptions in California must be
presented to judge or clerk for the judge
within 10 days after service of proposed
amendments (Code Civ. Proc, § 650); how-
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•tension of sucli time duly allowed ^' before the expiration of the time originally lim-

ited ^^ and made of record. ^^ Eelief in case of accident, mistake, or other excusa-

ble neglect, is generally provided.^* A bill of exceptions will not be disregarded

although the motion to the court was for leave to serve statement while notice of

intentions to move for new trial stated that it would be made on bill of exceptions.^''

The bill must be approved "" as and for a bill *^ in such manner as to verify it.*^

ever, if service is by mail one additional day
for each 25 miles is granted not to exceed 90
days [§§ 1012, 1013] (Prefumo v. Russell
[Cal.] S3 P. 810), and a letter acknowledging
receipt of the proposed amendments does not
cliange service by mail into personal service
so as to deprive appellant of the benefit of

S 1013 (Id.).

35. Where a judge extends time to settle
a case-made beyond his term of office and
his successor within that extension again
extends it to a definite date, providing that
the trial Judge shall settle said bill, a bill so
settled is proper. Stanton v. Barnes [Kan.]
84 P. 116. Objections to the extension of
time for settling the Dili of exceptions may
be waived by stipulations based on such ex-
tension. Culver V. Van Buren Circuit Judge
[Mich.] 12 Det. Leg. N. 697, 105 N. W. 139.
Time for settling bill of exceptions was ex-
tended to Sept. 1. The parties then stipu-
lated that they "would if possible agree on a
bill before July 25 to be signed by the judge
Sept. 1, as of July 29. No agreement being
made the bill was presented, and amended
Sept. 1, and settled as per order on Sept. 5,

as »t July 29, according to stipulation. Held,
objection to extension to Sept. 1, waived by
the stipulation. Id. An order granting an
extension of time within which to serve a
bill of exceptions based on certain conditions
must be fully complied with to entitle ap-
pellant to said extension. Wilson v. Arnot
[Cal. App.] 84 P. 293. Under Acts 1900-01,
pp. 830, 831, an order extending the time tor
filing a bill of exceptions must be signed by
the presiding judge and not by the court.
Arnett v. Western R. Co. [Ala.] 39 So. 775.
An order made by the court instead of the
Judge extending the time for signing the
bill of exceptions is void. Western Ry. of
Alabama v. Russell [Ala] 39 So. 311. Where
an ordsr extended the time for signing "un-
til the 22nd day of December," the time for
s.igning expired on December 21st. Heal v.

State [Ala.] 40 So. 571. A bill of exceptions
may be signed during the next term suc-
ceeding that at which it was tried if within
the time allowed by order of court. Code
1896, p. 1200, Practice Rule 30 has no appli-
cation. Driver v. King [Ala.] 40 So. 315. A
bill signed within the time allo-wed by order
of court and "within six months from the
adjournment of the term at "which it "was
ti-ied is valid. Code 1896, § 620. Id. When
the time to file a bill of exceptions has been
extended Into a subsequent term, the court
win probably retain jurisdiction to sign,
eeal, and order it filed at any time within
such subsequent term even after the ex-
tended time if within the same term. Provi-
dent Sav. Life Assur. Soc. v. King, 117 111.

App. 556. A bill of exceptions being pre-
sented in time, the court has power to sign
and seal the same at any time during that
term. Id. Under Inferior Court Rule No. 30

cede 1896, p. 1200), a bill of exceptions
signed at a subsequent term though within

the time specified by the agreement of the
parties, is invalid. Vines v. Vines [Ala.] 40
So. 84. A bill of exceptions must be pre-
sented for signature and seal during term
at which the cause is disposed of, or within
such future time as shall be limited by the
court by an order entered during that term.
Pieser v. Minkota Milling Co. [111.] 78 N. E.
20.

A probate court as a court of record has
authority to settle and sign a bill of excep-
tions and extending the time for so doing
beyond its term under L. 1901, p. 502, c. 275,
§ 1: Gen. St. 1901, § 4753. Humbarger v.

Humbarger [Kan.] 83 P. 1095.
36. Extension of time to settle must be

granted before expiration of time originally
allo"wed. Burns v. Gibbs [Ala.] 41 So. 303;
Sandstrom v. Smith [Idaho] 84 P. 1060; Wil-
son V. Arnot, [Cal. App.] 84 P. 293; Butter v.
Lamson, 29 Utah, 439, 82 P. 473; Hendersoa
V. Roy [Ala.] 40 So. 59; Hack v. Nason
]Mass.] 76 N. E. 906; Jordan v. Simmons
[Ala.] 39 So. 670; Dothan Nat. Bank v. Wig-
gins [Ala.] 40 So. 967; Pieser v. Minkota
Milling Co. [111.] 78 N. E. 20.

37. An order extending the time for sign-
ing a bill of exceptions must be entered on
record or a minute made within the time for
signing. Cooley v. U. S. Sav. & Loan Co.
[Ala.] 39 So. 515. A statement by the trial
judge that an order extending the time for
signing was made but through error was
not entered of record until after the expira-
tion of the time does not relieve the appel-
lant. Id.

38. If the party who prepares and tenders
the bill of exceptions Is not at fault, delay
that is occasioned by his adversary or by the
act of the judge may be excused. Franklin
County V. Furry [C. C. A.] 144 F. 663.
Where appellant had an adequate remedy un-
der Rev. St. 1889, § 1679, to procure an ex-
tension of time for settling a bill of excep-
tions, the judge being disqualified, bv caus-
ing election of a special judge, which he
failed to make use of, mandamus to compel
the disqualified judge to extend time for set-
tling bill will be denied. State v. Bradley
[Mo.] 92 S. W. 464. Under Co-le Civ. Proc.
§ 473, it is within power of trial court to
relieve a party from ilefault in serving and
filing a bill of exceptions upon a sufficient
showing of mistake, inadvertence, or excusa-
ble neglect. Sauer v. Eagle Brewing Co.
[Cal. App.] 84 P. 425. Such an order will be
interfered "with only on showing of gross
abuse of discretion. Id.

30. Sauer v. Eagle Brewing Co. [Cal.
App.] 84 P. 425.

40. A bill of exceptions though filed does
not become a part of the record if not signed
by the judge. Everett v. Butler, 192 Mo. 564,
91 S. W. 890. A supplemental bill or excep-
tions cannot be considered on appeal where
it was not signed or approved by the judge.
Flint V. Illinois Cent. R. Co. [Ky.] 88 S. W.
1055. Where the judge actually signs a bill
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Approval must be the judge, as such, within the time allowed by law,*" and the ap-

proved bill must be filed ** in the court below after signature,*'* within the time al-

lowed by law ;*' and in some jurisdictions it is required to be served on the adverse

party.*' It is generally held that if the bill is presented in time, delay of the court

of exception but through inadvertence signs
below the attorney's signature while the
space for signature was above does not in-
validate the bill. Fleisher v. Hinde [Mo.
App.] 93 S. W. 1126. In Georgia a biU of ex-
ceptions may be settled and signed pendente
lite, and in such case it is not necessary that
the bill of exceptions on final writ of error
be certified by the judge. Hall County v.
Gilmer, 123 Ga. 173, 51 S. E. 307. An excep-
tion not authenticated by the signature of
the trial judge cannot be considered. Jones
v. State [Md.] il A. 222. The failure of the
trial judge to sign a bill of exceptions at the
end thereof does not render the bill invalid,
where the cover which is attached to the bill

shows the time it was received and other
matters, and there is a statement in the bill

as to the time it was received and allowed,
which is signed by the judge. City of Nor-
walk V. Jacobs, 7 Ohio C. C. (N. S.) 229.

41. Where the transcript of the evidence
was not signed by the judge as and for a bill

of exceptions and there "was nothing to iden-
tify such transcript as a bill of exceptions,
the appellate court could not consider the
sufiriency of the evidence. Adams v. Pitts-
burgh, etc., R. Co. [Ind.] 74 N. B. 991. Al-
though a docum.ent is set forth in the tran-
script as "Statement of the Case" it may
alsr be treated as a bill of exceptions. Pease
V. Fink [Cal. App.] 85 P. 657.

42. A certification which does not verify
the truth of the bill is insufllcient. Ander-
son V Winer [Fla.] 39 So. 31. Where on ap-
plication to settle a oiU of exceptions there
is a dispute as to occurrences at the trial,

the trial judge must decide it and certify the
bill according to his decision and a certifi-

cate leaving to the appellate court the set-
tlement of such disputes is insufllcient. Id.

Findings of trial court conclusive on con-
flicting evidence as to settlement. Glassell
v. Glassell, 147 Cal. 610, 82 P. 42. The word
"allowed" Is not essential in the allowing of

a bill of exceptions and it may be supplied
by eiuivalents. Harden v. Card [Wyo.] 85

P. 246.

43. Butter v. Lamson, 29 Utah, 439, 82 P.

473. Under Code Civ. Proc. § 650, bill of
exceptions In election contests must be set-

tled within 10 days after entry of judgment
and motion therefor and such a case does
not come within § 549. McCarty v. Wilsin
[Cal. App.] 83 P. 170. If the appellant tend-
ers a complete bill of exceptions within the
time allowed, the court may sign It at a

subsequent term. Proctor Coal Co. v.

atrunk [Ky.] 89 S. W 145. If appellant
timely presents a complete bill of excep-
tions, the rourt may correct it befnre aiarn-

ing though he signs at a subsequent term
Id. Where the statute requires the state-

ment of facts and bill of exceptions to be
approved by the judge, such approval is es-

sential. Gray v. Frontroy [Tex. Civ. App ]

89 S. W. 1090. Under Code 1904. § 3385, the

trial ju^sre may sign the bill of exceptions
at any time during the term at which the

opinion of the court is anrounced, or within
thirty days after such term expires, pro-

vided another term does not occur before
the expiration of such thirty days, in which
case the bill must oe signed before the be-
ginning of such term. Hoover v. Saunders
[Va.] 52 S. B. 657.

44. Bill of exceptions not filed below nor
authenticated by certificate of the clerk
cannot be considered. Duncan v. State
[Neb.] 106 N. W. 1014. A bill of exceptions
has no validity and is no part of the record
In the absence of an order of the court filing

it and making It a part of the record.
Holmes v. Robertson County Ct. [Ky.] 89 S.

W. 106. A bill of exceptions must be filed

by an order of the court entered in its or-
der book; a certificate of the judge ap-
pended to the bill does not make it a part
of the record. Pi'octor Coal Co. v. Strunk
[Ky.] 89 S." W. 145. An entry in the clerk's
minute book reciting that the bill of excep-
tions was filed and made a part of the rec-
ord is a sufficient record of the filing and
allowance until the formal record is made
up. Fleisher v. HInde [Mo. App.] 93 S. W.
1126. It is necessary that a bill should be
filed after allowance and signing. Harden
v. Card [Wyo.] 85 P. 246. Where it is ap-
parent that a bill of exceptions was left
with the clerk of court for filing his fail-
ure to indorse it as filed cannot invalidate it.

Id
45. The filing before allowance is Insuf-

ficient. Harden v. Card [Wyo.] 85 P. 246.
46. Hesse v. Queen Ins. Co., 115 Mo. App.

89, 90 S. W. 1165; School Dist No. 1, Tp. 24,
R. 4 V. Boyle, 113 Mo. App. 340, 88 S. W.
136; Henry v. Beal & D. Dry Goods Co.
[Ark.] 88 S. W. 987. Bill must be filed below
within 15 days after judgre's certificate.
Sv-ftord V. Swaftord [Ga.] 53 S. E. 959.

47. Sending to the adverse party by mall
a copy of the bill of exceptions without any
signature of counsel, without any accom-
panying letter, and without any memoran-
dum of statement as to the filing thereof,
is not a sufficient notice under Rev. Laws,
c. 173, 5 106, and Superior Ct. Rules 29, 47.

Broomfield v. Sheehan [Mass.] 77 N. E. 525.
Where several causes were consolidated by
arf order of the court, service of notice of
the filing of exceptions upon an attorney of
record of one of the petitioners, who ap-
peared in court and tried the case for all
of the petitioners, was sufficient service on
all of the petitioners. Pierson v. Boston Bl.
R. Co. [Mass.[ 77 N. B. 769. Where pend-
ing a suit against an executor the defendant
^ied, whereupon the court refused the plaint-
iff's motion to make residuary legatees
parties, and at the instance of such legatees
and pursuant to an order previously passed
dismissed the plaintiffs petition for failure
to bring In a certain party, and the plantlff
thereupon sued out a writ of error except-
ing to such ruling, an acknowledgment of
service of the bill of exceptions by one of

the counsel who moved for the dismissal,
as attorney for the estate, was held insuffi-

cient. Searcy v. Walker [Ga.] 53 S. E. 606.

The return of service of a bill of exceptions
must be entered upon or annexed to the
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will not prejudice appellant/' and the judge may make amendments after expira-

tion of the time to present,*" but a motion to settle must be brought on with due

diligence.^" If counsel makes no objection to a bill except that it was not prepared

by the official reporter, the judge is authorized to sign and seal it as correct.'*'-

The duty of the trial court to approve a truthful bill presented in time will be en-

forced by mandamus ;^^ but an appellate court will not, on mandamus, overrule the

statement of the trial judge as to what were the facts.^^ In some states provision

is made for authentication by affidavit of bystanders if the judge refuses to sign.'*

A bill duly settled is a record and can only be corrected as such,°' and this rule is

applicable to the certificate to the bill.°^

original bill of exceptions, and where such a
return is made upon a separate paper, which
is not annexed to the bill of exceptions
prior to the time that it is transmitted to

the clerk of the supreme court, the judge
of the trial court, while the case is pending
in the supreme court, has no authority to
pass an order declaring such entry of serv-
ice to be a part of the record in the case and
ordering the same to be transmitted to the
clerk of the supreme court. Kahn v. Hol-
lis [Ga.] 53 S. E. 95. "Where the service is

made by an officer, and the return shows
personal service, it will be presumed, in the
absence of anything In the record to the
contrary, that the person on whom the serv-
ice was made lived in the county over which
the jurisdiction of the officer extended.
Jones V. McCrary, 123 Ga. 282, 51 S. E. 349.

Where the only evidence of service of the
bill of exceptions is an entry of an officer

to the effect that he had left a copy of the
same at the most notorious place of abode
of a named officer of the corporation which
was the defendant in error, the writ of er-

ror must be dismissed for Insufficient serv-
ice of the bill of exceptions. Anderson v.

Albany & N. R. Co., 123 Ga. 318, 51 S. E. 342.

Where devisees appear and defend on a pe-
tition for partial distribution of an estate,

they are such adverse parties as to be en-
titled to be served with a copy of the bill

of exceptions. In re Young's Estate [Cal.]

85 P. 145. Under Code Civ. Proc. § 650, a
bill of exceptions must within ten days
after notice of entry of judgment be served
upon the adverse party, which under § 940
means every party in interest. In re
Young's Estate [Cal.] 85 P. 145. A failure
to serve some of the necessary parties "with
the bill of exceptions does not require or
authorize trial court to refuse to settle the
bill at all (Id.), nor does it affect the Juris-
diction of appellate court (Id.).

48. The fact that a bill was not signed
until after the time allowed for presenta-
tion, will not defeat a bill timely and prop-
erly presented. Harden v. Card [Wyo.] 85
P. 246.

40. Harden v. Card [Wyo.] 85 P. 246.

The appellate court cannot say that a bill

was not properly presented to the trial

court Tvhere the certificate states that at
the time of presentation being the statutory
limit, little more than one-half of the evi-

dence and exceptions had been transcribed,
which the court thereafter permitted to be
corrected and amended by the incorporation
therein of all the evidence and exceptions.

Id. The judge's denial of the correetness of

the statement recited in the bill of excep-
tions and refusal to sign It because record

did not show that appellant had taken ex-
ceptions is a sufficient correction thereof
under Burns' Ann. St. 1901, § 641, requir-
ing a 'judge to correct a bill of exceptions
presented for his signature. Indianapolis
Traction & Terminal Co. v. Grey [Ind. App.]
77 N. E. 1131.

60. Motion to settle bill may be regarded
as abandoned when allowed to rest for so
long a time that court could not entertain
it. Moultrie v. Tarpib, 147 Cal. 376, 81 P.
1112.

51. People V. Chetlain, 219 111. 248, 76 N.
E. 364.

53. Where the trial judge refuses to al-
low exceptions actually taken, or in the
form proposed, or in the form appearing in
the reporter's minutes, on petition to the
supreme court under Code Civ. Proc. § 652,
a bill of exceptions setting out the pro-
ceedings as they appear in the reporter's
notes will be allowed. In re Dolbeer's Es-
tate, 147 Cal. 569, 8'2 P. 192. Any improper
or unauthorized refusal to settle or certify a
bill of exceptions can be corrected by a writ
of mandate. Miller v. Central Ins. Co. [Cal.
App.] 83 P. 289. Mandamus is the proper
remedy where the judge has refused to sign
the bill without examining the evidence
stated therein on the ground that the tran-
scrip of the evidence was not prepared by
the official stenographer. People v. Chet-
lain, 219 111. 248, 76 N. E. 364. If an excep-
tion has actually been taken and the trial
judge refuses to allow it, under Code Civ.
Proc. § 652, the aggrieved party may apply
to the supreme court and have it allowed
whereby it becomes a separate and inde-
pendent bill of exceptions. In re Dolbeer's
Estate, 147 Cal. 359, 81 P. 1098.

53. An answer by a judge in mandamus
to compel him to sign a bill of exceptions,
which merely states that the bill presented
was not a true bill, and does not show a
willingness and effort on the part of the
judge to perfect the bill, is insufficient.
State V. Fiedler, 3 Ohio N. P. (N. S.) 283.

54. An exception attested by bystanders
not filed until six days after the correction
of an exception by the judge cannot be con-
sidered Civ. Code, § 337, subsec. 3. Asher
V. Brashear [Ky.] 90 S. W. 1060.

55. A bill of exceptions Is settled at the
time the judge determines what shall go
into it. not at the time of certification. A
bill of exceptions when settled is part of
the record and cannot be amended after the
Lc.iu unless Lne.e ici mo-.-c o. .t^u 1 Lo
amend by. Callahan v. Houck & Co. [Wyo.]
83 P. 372. After settlement the only duty
of the court and only right of the parties
Is to see that the engrossed statement or
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(§ 9C) 2. The settled case or statement of facts."—The case must be settled

and approved, unless a statute provides for an agreed case, by the judge who tried

the case,"* within the district,"" within the time limited by law,''" rule, or stipula-

tion of parties, or an extension thereof duly granted.^^ An objection that the state-

ment has not been presented to the judge in time must be urged at the time of actual

bin of exceptions shan incorporate aU that
the court intended it to at the time of set-
tlement. Ryer v. Rio Land & Improvement
Co., 147 Cal. 462, 82 P. 62. A party may be
allowed to. amend his bill of exceptions to
state more accurately an exception stated
by him in his bill within the time allowed
for filing- a bill, but not to add an exception
not originally stated in the bill of excep-
tions. Currier v. Williams, 189 Mass. 214,
7 5 N. E. 618. In California when a bill of
exceptions has been settled by the trial

judge, the bill so settled is complete and
unchangeable as to every exception therein
contained. In re Dolbeer's Estate, 147 Cal.

359, 81 P. 1098. Where the record shows
that the proper exceptions were taken but
through clerical error fail to appear in the
bill of exceptions, the appellate court will

permit appellant to amend the bill. Car-
penter V. Dressier [Ark.] 89 S. W. 89.

56. Callahan v. Houck & 'Co. [Wyo.] 83

P. 372.
57. See 5 C. L. 171.

58. City of Enid v. Wigger [Okl.] 85 P.

697; Newburyport Inst, for Sav. v. Coffin, 189
Mass. 74, 75 N. B. 81. Where counsel for
plaintiff in error attaches to a case-made
after the same has been settled and signed
by the coUrt, a certificate of the clerk that
the copies of documents therein contained
from his office are true and correct, such a
certificate is not a part of the case made nor
an amendment thereto, and can have no of-

fice with reference thereto unless such case-
made should at some time be used as a
transcript. Southern Pine Lumber Co. v.

Ward [Okl.] 85 P. 459. Where a visiting

judge tried case in one county. Downs
Farmers' Warehouse Ass'n v. Pioneer Mut.
Ins. Ass'n [Wash.] 83 P. 423. Certificate of

counsel and stenographer that case-made
contains all the evidence is not sufficient.

Sawyer & A. Lumber Co. v. Champlin Lum-
ber Co. [Okl.] 84 P. 1093. Case-made should
be certified by judge, not by clerk. Wil-
liamson V. Williamson [Okl.] 83 P. 718. The
trial judge may, in his absence, authorize
another judge to extend the time for pre-
paring a statement of facts. Twaddle v.

Winters [Nev.J 85 P. 280.

69. A case settled and signed by the
judge out of the district where it was tried

but within the territory and within a dis-

trict where he then is exercising judicial

powers Is properly signed and settled. City

of Enid V. Wigger [Okl.] 85 P. 697. A case

need not be settled and signed in the district

where it was tried. Id.

60. Pranz-Milton Co. v. Hall [N. J. Law]
62 A. 26 9. In Washington no time is fixed

by statute within which a proposed state-

ment of facts must be settled and certified

or notice of settlement served. 2 Ballinger's

Ann. Codes & St. § 5058. Flodlng v. Den-
holm [Wlash.] 82 P. 738. The burden is

upon the appellant to perfect his statement
of facts within a reasonable time; or he
will be presumed to have abandoned his ap-

peals Id. The court had jurisdiction to
consiJer an equity appeal on the merits as
against an objection that the case was not
settled within four months from the entry
of decree where the record did not show the
date of "entry" out that the decree "was
granted" Sep. 18, 1903, case settled as of
Jan. 18, 1904, and the date of the certificate
was Feb. 1, 1904. Wheeler v. Lasch [Mich.]
12 Det. Leg. N. 987, 106 N. W. 689. Laws
1905, p. 536, c. 320, § 4, is prospective and
not retrospective in its operation and con-
ferred no power upon a trial judge who had,
prior to the passage of the act, lost juris-
diction, to settle a case-made. Walton v.

Woodward [Kan.] 84 P. 1028. A case-made
settled after the lower court lost jurisdic-
tion will not enable the court of review to
take cognizance of the case. Naylor v.

Berry [Kan.] 81 P. 473. Where judgment
was entered on the 16th day of March, 1903,
and a motion for a new trial was made and
filed the next day and considered and over-
ruled April 4th, 1903, at which time appel-
lants were allowed 60 days in which to
make and serve a case-made; the time so
allowed commenced to run from the 4th of
April. Southern Pine Lumber Co. v. Ward
[Okl.] 85 P. 459. Where a judgment was
rendered March 16, 1903, and a case-made
settled, signed and filed in the supreme
court, March 16, 1904, and the same is filed
within one year under the rule fixed by the
statute of Oklahoma which provides that
"in the computation of time the first day
shall be excluded and the last included." Id.

Ploding V. Denholm [Wash.] 82 P. 738.
61. The extension of time to make and

serve a case-made is not an extension of
time "within which the same may be settled
and signed. Southern Pine Lumber Co. v.

Ward [Okl.] 85 P. 459. Orders extending
time for filings can be made by the judge
properly authorized, in any part of the state
in chambers or in open court. Twaddle v.

Winters [Nev.] 85 P. 280. Where a court
reporter has left state, appellant Is entitled
to an extension of time to procure a tran-
script of the testimony for purpose of pre-
paring statement. Id. Under Pub. Acts
1905, p. 178, No. 129, giving the circuit court
power to extend the time for making and
filing a case for one year after the filing
of the decree, the court has no power to
settle a case where no action is taken till

after the expiration of the 40 days allowed
by circtiit court rule 47 for the settlement.
City of Detroit v. Hosmer [Mich.] 12 De£.
Leg. N. 878, 106 N. W. 399. In the absence
of a showing otherwise, an order extending
the time for a bill of exceptions is made
on the day said order is filed. Sandstrom
V. Smith [Idaho] 84 P. 1060. Court will not
review refusal of trial court to grant an
extension of time within which to serve and
file a proposed statement of facts, after en-
tire time for filing has expired. Hotel Co.

V. Merchants' Ice & Fuel Co. [Wash.] 84

P. 402.



174 APPEAL AND REVIEW § 9C3. 7 Cur. Law.

settlement and counsel must have such objection if overruled embodied in his state-

ment to be available on appeal.^^ Mandamus will lie to compel a judge to settle and

sign a properly presented case-made.*^ Provision is usually made for settlement in

case of the death or retirement of a Judge.'* It is generally provided that the proposed

case, with notice of settlement/^ ' be served on the adverse party/ ^ who may present

amendments or accept the case as proposed/^ at the time of settlement. The pro-

posed case when served must be complete or must refer intelligibly to matters to be

inserted."* Cases dealiag with the necessary contents of a settled ease are discussed

below."" The statement is sometimes required by rule to be indexed.'"

62. Ryer v. Rio Land & Imp. Co., 147 Cal.

462, 82 P. 62. Where plaintiff fails to ap-
pear at the settlement of a statement to
urge an objection, previously reserved, that
the statement was not prepared and pre-
sented In time, the judge may assume that
such objection is without foundation. Perry
V. J. Noonan Loan Co. [Cal. App.] 83 P. 623.

But objections or motions urged subsequent
to the time of settlement need not be so
incorporated. Ryer v. Rio Land & Imp. Co.,

147 Cal. 462, 82 P. 62.

63. A mandate will issue compelling trial

judge to embody in settled case such evi-
dence as was heard by commissioners, which
wasi not properly a part of the record but
considered by the court in hearing applica-
tion for judgment on the report of the com-
mission, under Ballinger's Ann. Codes c& St.

§ 5060, nor is it any defense to such a man-
date that the court has already settled a
statement of facts which omits such testi-

mony. Richardson v. Steiner [Wash.] 83 P.

1027.
64. Mandamus will not Issue to compel

a judge to settle a case-made after his term
of offlce has expired, if no definite time for
its settlement has been set before his term
expired. State v. Lewis [Kan.] 83 P. 619.

65. Excusable absence from copy served
of the demand for review contained in the
original. Case Threshing Mach. Co. v.

Balks [N. D.] 107 N. W. 57.

66. The court having ordered judgment
for plaintiff in an action to recover personal
property, the judge could not refuse to set-
tle defendant's case on the ground that an
intervener had not been served, such inter-
vener not being an adverse party within
§ 5400, G. S. 1894. State v. Flaherty [Minn.]
106 N. W. 113S. An objection that an en-
grossed statement was not served on oppos-
ing counsel might justify a refusal of the
judge to certify until after such examina-
tion but vi^ould not justify an absolute re-
fusal to certify. Ryer v. Rio Land & Imp.
Co., 147 Cal. 462, 82 P. 62. Under Ballinger's
Ann. Codes & St. § 5068, it is the duty of
the trial judge to certify a statement of
facts Tvithout notice where no amendments
%,re offered by appellee. Downs Farmers'
Warehouse Ass'n v. Pioneer Mut. Ins. Ass'n
[Wash.] 83 P. 423. An admission by plaint-
iff's attorney of correctness of statement
and his consent that it be settled waives any
right of proposing amendments and author-
ized defendant to present it to the judge for
settlement, without any notice to him.
Code Civ. Proe, § 659. Perry v. Noonan
Loan Co. [Cal. App.] 82 P. 623. Statement
of facts need not be served on one as to

whom plaintiff dismisses action prior to or

during trial. Sheehan v. Bailey Bldg. Co.
[Wash.] 85 P. 44.

67. When appellee files an additional
statement, he is required by the rule to
point out wherein appellant's statement is

incorrect, otherwise the latter will be taken
as correct. Cobe v. Summers [Mich.] 12
Det. Leg. N. 966, 106 N. W. 707.

68. A statement (n a proposed statement
of facts to the effect that a certain exhibit
or deposition vras offered and received in
evidence is an appropriate reference thereto
within 2 Ballinger's Ann. Codes & St. § 5069.
Thornley v. Andrews [Wash.] 82 P. 899.
And such exhibits or depositions may be at-
tached to the statement of facts by order of
the court without notice to the respond-
ents. Id. Papers may be included in the
settled case though npt marked where there
is no question as to identity. Satkofsky v.
Jarmulowsky, 95 N. T. S. 655.

69. Where a motion is heard on papers
alone, the appellant should print the papers
recited in the order, which papers should
be certified to by the surrogate or stipulated
by the attorneys according to the rules. In
re Schmid, 98 N. T. S. 921. In California the
court will not strike the statement of facts
for failure to except properly to findings but
will consider it only for the purpose of re-
viewing the exclusion of evidence and not
on the facts generally. Bringgold v. Bring-
gold [Wash.] 82 P. 179. Where the certifi-
cate of trial judge recites that the state-
ment contains all the evidence except that
dealing with Issues found in favor of ap-
pellant and not necessary to the issues now
before the court, a motion to strike the
statement for failure to contain all the evi-
dence will be denied. Smith v. Glenn
[Wash.] 82 P. 605. There is no substantial
difference In California between a statement
of the case and a bill of exceptions, the for-
mer merely, in addition to setting forth the
exceptions, must also specify the particular
ones upon which appellant relies In support
of his motion. Pease v. Fink [Gal. App.] 86
P. 657. It is improper even in equity eases
to print the entire stenographer's minutes
including immaterial testimony, repetitions,
and arguments^ Tower v. Somerset Tp.
[Mich.] 12 Det. Leg. N. 983, 106 N. W. 874.
The stenographic report of a trial In the
district court may be certified by the trial
judge as the statement of case on appeal
under Act April 12, 1905 (P. L. 1905, p. 259),
but the attorneys cannot certify. Speiser v.
North Jersey St. R. Co. & Pub. Service Corp.
[N. J. Law] 63 A. 867.

70. Statement will not be stricken for
failure to index If an index is prepared by
clerk of appellate court. Smith v. Glenn
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(ii - , 3. AbstractsJ^—^Where the practice of abstracting prevails, the ap-

pellant should, in every case," present in due time ^' an abstract containing all that

is necessary to an understanding of the matters which he wishes to urge,'* and show-

ing the names of the parties, and nature of the proceedings, a short abstract of the

liill or petition, and the testimony on which the findings are based,'" presenting the

evidence with intelligible fullness,'" and in a t6tal absence thereof, the ease will

7iot be considered on its merits." The court is not bound to go to the bill of excep-

l!ons in search of evidence not abstracted but may do so in its discretion." On the

other hand, the evidence and proceedings must be condensed as far as practicable,"

[Wash.] 82 P. 605. Failure to index not fa-
tal If transcript is paged. WiUiamson v.

Williamson [Okl.] 83 P. 718.
71. See 5 C. L. 173.
72. Although a complete transcript Is

filed, appellant must file a printed abstract
as required by court- rule 13 (73 S. W. VI).
Shaffer v. Detie, 191 Mo. 377, 90 S. W. 131.
The filing of a complete transcript does not
dispense with an abstract as required by
Rev. St. 1899, § 813, and court rules 12, 13
(73 S. W. VI). Whiting v. Big River Lead
Co. [Mo.] 92 S. W. 883.

73. McDonald Bros. v. Adams Ex. Co.
[Mo. App.] 91 S. W. 444.
74 A mere index of the record insuffi-

cient. Lamoert v. Janss, 117 111. App. 71.

75. An abstract containing only two divi-
sions of a notice of public hearing as to a
special assessment for local improvements,
when the notice consisted of 12 divisions,
is insufficient to present any question as to
the sufficiency of such notice. Heikle v.

Washington, 219 111. 604, 76 N. B. 854. An
abstract not showing the pleadings and
Judgment, nor that the court found for de-
fendant, nor exceptions to the finding or to
the judgment, presents nothing for review.
Anderson v. Galesburg, 118 111. App. 525.

Appellant must furnish a complete abstract
or abridgement of the record referring to
appropriate pages on the record by numer-
als on the margin, and Indexed. Rule 23,

Fourth Dist. Johnson v. Hartman, 119 111.

App. 206. Abstract in replevin appeal not
containing affidavit, writ, return, justice's
transcript, instructions, verdict, motion for
new trial. Judgment appealed from, or any
of them, and not indexed, insufficient. Id.

The abstract must be a complete abstract or
abridgement of the record. Bnright v. Gib-
son, 119 111. App. 411. Appellant is required
to furnish a complete abstract or abridge-
ment of the record, showing everything
upon which error is assigned. Grabill v.

Ren, 110 111. App. 587. The abstract must
be sufficiently full to show all the errors re-

lied on for reversal. Hixson v. Carqueville
Lithographing Co., 115 111. App. 427. An ap-
pellate court may refuse to examine the
record for errors and exceptions when the
abstract does not sufficiently show the mat-
ter from which they arise. A mere index
of the record insufficient. Mayer v. Schnei-
der, 112 111. App. 628. An abstract will not
be stricken which contains everything nec-
essary to a determination of questions in-

volved on appeal. Berger v. Neville, 117

111. App. 72. Where abstract contains a re-

cital of the proceedings resulting in the ap-
Real, the pleadings, and a summary of the
evidence of each witness introduced, sub-
stantially complies with rule of court in

cases where a full transcript is filed. White
V. Blankenbeckler, 115 Mo. App. 722, 92 S.

W. 503. The abstract of the record must
show at least a sufficient recital of the
clerk's record to show that the bill of ex-
ceptions was timely filed. Bradbury v. Mc-
Geehan, 115 Mo. App. 99, 91 S. W. 437. An
abstract which fails to show an order ex-
tending the time for filing the bill of ex-
ceptions, is defective, though it does con-
tain a recital that the bill of exceptions
was filed on a certain day "in accordance
with the order of the court made and en-
tered." Everett v. Butler, 192 Mo. 564, 91
S. W. 890. Where the appellant fails to
give an abstract of a pleading, the appellate
court will not consider the sufficiency of
such pleading. Union Inv. Co. v. McKinney
[Ind. App.] 74 N. B. 1001.

76. Where the abstract is a mere index,
appeal dismissed. Lambert v. Janss, 117 111.

App. 71. An abstract reducing 39 pages of
evidence to less than i pages, without any
exhibits being abstracted, reference to the
record being made as to such exhibits, is

not a compliance with the rules of the court.
Glos V. Shedd, 218 111. 209, 75 N. E. 887.' Am
abstract failing to set out the evidence nec-
essary to the consideration of the questions
raised though it refers to the complete
transcript, is Insufficient. Sup. Ct. "Rule 12
(73 S. W. VI). Vandeventer v. Goss, 190 Mo.
239, 88 S. W. 610. A brief of the evidence
cannot properly include evidence which was
rejected. Screws v. Anderson [Ga.] 52 S. E.
429. A recital in an abstract of a conclu-
sion from testimony, insufficiently presents
the testimony to the supreme court. Shorter
University v. Franklin Bros. Co. [Ark.] 88
S. W. 587.

77. Will consider defective abstract if the
questions involved are accessible. Hurd v.

Fleck [Colo.] 82 P. 485; McMurty v. Pairley
[Mo.] 91 S. W. 902. The court may refuse
to consider errors where the matters on
which they are predicated are not suffi-

ciently set out in the abstract. Bnright v.

Gibson, 119 111. App. 411.

78. Denver & R. G. R. Co. v. Vitell»
[Colo.] 81 P. 766.

79. An abstract must be an abridgement
of the record sufficiently complete to fully
present every error and exception relied
upon. A mere index referring to pages on
the record is insufficient. Mayer v. Schnei-
der, 112 111. App. 628. The supreme court
"will not review the evidence when it is ap-
parent that there has been no bona fide ef-

fort to brief the evidence as required by
law, and when the document purporting to

be a brief of the evidence is extensively
interspersed with objections to testimony,
statements, motions, and arguments ef
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and proceedings and papers need not be set out in full, but the fact that each was

duly had or served must be shown.

Supplemental or counter abstracts.^"—^Where an appellee is not satisfied with

appellant's abstract, he is entitled to file on supplying the omissions.*^ In case of

conflict between the abstracts the court will usually resort to the transcript.*" In

some jurisdictions, the abstract must be approved,*' but where the practice of coim-

ter abstracting prevails, approval is usually unnecessary.

(§9) D. Sufficiency of entire record to present particular questions (Pre-

sumptions on appeal).^*'—The appellate court will look to the entire record*' but

to nothing outside of it,*° and a record made for one purpose may sometimes be

erence is made
stricken. Dale v

counsel, ruling of the court, evidence to
which objections were sustained, and also
with colloquies between counsel and court,

none of which could properly have been
placed in a brief of evidence. McComb v.

Hines, 123 Ga. 246, 51 S. B. 300.

80. See 5 C. L.. 174.

81. A mere denial in an amended ab-
stract Is not sufficient to overcome the pre-
sumption that the entire record is before
the appellate court. That appellee filed an
amended abstract denying that the entire
record was before the court but containing
nothing material by way of amendment, did
not overcome the presumption supported by
a certificate of appellant's counsel, that the
entire record was sent up. Raher v. Raher
[Iowa] 107 N. W.' 810-. An independent ab-
stract by appellee made after all necessary
amendments had been made by him to ap-
pellant's abstract, and to which little ref-

in argument, "will be
Colfax Consoi. Coal Co.

[Iowa] 107 N. W. 1096. Failure of appellee
to make denial of appellant's abstract
though operating as an admission that the
supreme court has before it everything
made of record in the case It does not ad-
mit that all the evidence was made of record
by being duly certified and filed within the
statutory period. Oskaloosa Nat. Bldg.,

Loan & Inv. Ass'n v. Baily [Iowa] 105 N. "W.

417. Where the abstract contains state-
ments not supported by the transcript as to

exceptions taken, it is not the duty of the
defendant in error to file an amended ab-
stract to supply the omissions in the trans-
cript, and failure to supply such omissions
does not waive objection to sufHciency of

transcript. Conrey v. Nichols [Colo.] 84 P.

470. In the absence of a suificiently spe-
cific denial of appellant's abstract it will be
presumed to contain the record with suffi-

cient completeness to enable the court to
pass upon the questions raised. Kossuth
County State Bank v. Richardson [Iowa]
^106 N. W. 923. Denial that the abstract
with amendment thereto contains all the
evidence offered, introduced, read or re-
ceived, held too general under rule 22 re-
quiring defects in the abstract to be specif-
ically pointed out. Id. Sup. Ct. Rule 9, im-
poses on appellant the duty of abstracting
the entire case; but in case of difference of
opinion as to wfiat should be abstracted, ap-
pellant may abstract what he deems ma-
terial, referring to testimony which he con-
siders Immaterial by giving the facts which
it tends to prove and the places in the rec-

ord where it may be found, leaving it to

the appellee to abstract further matter If he
wishes. Beavers v. Security Mut. Ins. Co.

[Ark.] 88 S. W. 848. Though rule 31 re-
quires appellee to file his amended abstract
within 10 days after receiving appellant's
abstract, an amended abstract filed at a
later date will not be stricken In all cases.
Baker v. Oughton [Iowa] lO'B N. W. 272. An
amendment to appellee's abstract and his re-
ply argument will not be stricken on the
ground that the amendment w^as filed after
appellant's argument and that the reply was
mostly a reargument, where after the filing
of the abstract and arguments on an appeal
the submission of the case had been post-
poned pending the determination of another
cause involving appellee's Interest In the
subject-matter of the suit and the papers
objected to had been filed by appellee after
the decision of the other case and in ample
time to enable appellants to file further ar-
gument. Hickey v. Davidson [Iowa] 105 N.
W. 678. An additional abstract curing ma-
terial defects In the original cannot be filed
after briefs have been filed and served with-
out the consent of counsel or leave of court.
Everett v. Butler, 192 Mo. 564, 91 S. W. 890.

82. In case of conflict betw'een appel-
lant's abstract and respondent's additional
abstract, the court may examine the original
record. Wood v. Saginaw Gold MIn. & Mill.
Co. [S. D.] 105 N. W. 101.

83. A paper purporting to be a brief of
the evidence introduced on the trial in the
court below, but vrhich is not approved by
the trial judge as correct, cannot be consid-
ered by this the supreme court. De Loach
V. Planters' & People's Mut. Fire Ass'n, 122
Ga. 385, 60 S. B. 141. Though it does not
appear, either from the transcript of the rec-
ord or by a recital in the bill of excep-
tions, that a brief of the evidence has been
approved by the court, or has been agreed
upon by the counsel, the supreme court will
not dismiss the bill of exceptions; but it

cannot pass upon those assignments of er-
ror which depend for their determination
upon the evidence, and, if all of the assign-
ments of error are of this character, the
judgment will be affirmed. Stansell v. Mer-
chants' Farmers' Bank, 123 Ga. 278, 51 S. B.
321.

84. See 5 C. L. 174.
85. In Indiana, the appellate court may

refer to the entire record and briefs of coun-
sel on both sides to determine on what
theory complaint proceeds, where issue is Its
sufficiency. Indianapolis Northern Traction
Co. V. Harbaugh [Ind. App.] 78 N. B. 80.

86. Affidavits as to matters occurring at
the trial not considered. Maddox v. Barr
[Fla.] 38 So. 766.
The opinion of the trial judge if any can-

not limit or qualify the findings of fact or
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looked to for another.*^ Every presumption favors tlie correctness of the rulings

below/' and accordingly the record, to present an alleged error, must not only show

decision. Grand Central Mln. Co. v. Mam-
moth Min. Co. [Utah] 83 P. 648. Where the
order appealed from, making a distribution
of money, provided that the amount fixed
was determined in the manner stated in the
written opinion, the appellate court may re-
fer to the opinion. Hogg v. Rose, 107 App.
Blv. 618, 94 N. T. S. 914. A memorandum of
the trial court attached to but not expressly
made a part of Its decision or order will be
considered when it furnishes a controlling
reason for the court's decision. Klpp v.

dinger [Minn.] 106 N. W, 108. But it may
not be referred to for the purpose of im-
peaching express findings of fact or conclu-
sions necessarily following from the deci-
sion made. Id. On appeal from an order
setting aside a verdict and Judgment thereon,
a narrative of. the justice in his opinion
stating the facts on which he acted together
with the minutes of the clerk are conclusive.
Chichester v. Winton Motor Carriage Co., 110
App. Div. 78, 96 N. T. S. 1006.

87. Bill of exceptions or statem.ent may
be used on appeal for determining whether
errors of law had been made in the trial of
the case. Bank of Commerce v. Ada County
Abstract Co. [Idaho] 85 P. 919.

88. Carr v. Willoughby & Co. [Colo.] 85
P: 428; German v. Browne [Ala.] 39 So. 742;
Boyer v. Pacific Mut. Life Ins. Co. [Cal.

App.] 81 P. 671; Baldwin v. Napa & S. Wine
Co. [Cal. App.] 81 P. 1037; Miller v. Queen
Ins. Co. [Cal. App.] 83 P. 287; Bank of Visa-
lia V. Dillonwood Lumber Co. [Cal.] 82 P.
374; Pelegrlnelli v. McCloud River Lumber
Co. [Cal. App.] 82 P. 695; Grunsky v. Field
[Cal. App.] 82 P. 979; In re Bouyssou's Estate
[Cal. App.] 84 P. 460; Hewel v. Hogan [Cal.

App.] 84 P. 1002; Showers v. Zanone [Cal.

App.] 85 P. 857; Hoodless v. Jernigan [Fla.]
41 So. 194; Lamar, T. & R. Drug Co. v. La-
mar, 123 Ga. 667, 51 S. E. 584; Franklin
Union, No. 4 v. People, 220 111. 365, 77 N. E.

176; Indianapolis St. R. Co. v. Johnson, 163
Ind. 518, 72 N. E. 571; Lake Erie & W. R.
Co. V. McFall [Ind.] 76 N. E. 400. See Harm-
less and Prejudicial Error, 5 C. L. 1620.

Greer-Wilkinson Lumber Co. v. Steen [Ind.
App.] 77 N. E. 673; Bowen v. Webb [Mont.]
85 P. 739; Hyatt v. De Hart [N. C] 52 S. B.
781; Edwards v. Eagles [N. D.] 107 N. W. 43;
Byers v. Thacher [Tex. Civ. App.] 94 S. W.
138. Question allowed by the trial court
susceptible of two constructions. Arnold v.

Harrington Cutlery Co., 189 Mass. 547, 76 N.
E. 194. Instrument is marked as an exhibit
and annexed to the return, presumed that it

was offered at the trial. Conroy v. Boeck,
45 Misc. 625, 91 N. T. S. 80. A presumption
will not be indulged unless called for by the
silence of the record on the fact in question.
Appearance being shown no presumption
that process was issued and returned earlier

and before bar of limitations. Dolan v. Bur-
lington, etc.-, R. Co. [Iowa] 105 N. W. 834.

Where In an action to determine title to
land the record in tax proceedings shows the
manner in whicTi service of a summons or
other jurisdictional notice was made and
such service is InefEectaial to confer juris-
diction. It will not be presumed that a valid
service was made In some other way.
Holmes v. Loughren [Minn.] 105 N. W. 558.

To support a condemnation Judgment it will

7Curr. Law— 13,

be presumed that a bridge company per-
formed its work within the statutory time^
where such performance was prerequisite to
the exercise of the power of eminent do-
main. Southern 111. & M. Bridge Co. v.
Stone [Mo.] 92 S. W. 475. Presumed in the
absence of a countervailing ruling, that aa
erroneous ruling was adhered to. Boonville
Nat. Bank v. Blakey [Ind.] 76 N. B. 529.
Where the record shows leave to amend by
substituting parties, such amendment will
be presumed, on report to the supreme Ju-
dicial court, to have been made. Mee v.

Fay [Mass.] 76 N. E. 229. Where a com-
plaint for services contains a count upon
contract and one upon quantum, meruit and
proof is offered as to the former, a Judg-
ment for plaintiff will be presumed on ap-
peal to have been rendered upon the contract
count. Finney v. Bennett, 97 N. Y. S. 291.

Where a chancellor modifies the report of
a register, no presumption of correctness
arises in favor of the chancellor, and it will
be tried de novo. Andrews v. Frierson [Ala.]
39 So. 512. Where in an action on an In-
junction bond the court allowed attorney's
fees it will be presumed, nothing to the con-
trary appearing, that they are for attorney's
fees in getting rid of an injunction. Sutlifl
V. Montgomery, 115 Mo. App. 592, 92 S. W.
515. Where a case is tried by the court
without a jury, it may be presumed on ap-
peal that court considered and weighed the
evidence with reference to those benefits
which under the law could be deemed spe-
cial. Spokane Traction Co. v. Granati
[Wash.] 85 P. 261. Where record fails to
show that notice of hearing of petition for
appointment as administrator was given, or
a day for the hearing set, the order of the
court in vacating the appointment of an ad-
ministrator will be assumed proper. In re
Bouyssou's Estate [Cal. App.] 84 P. 4S4.
Whenever from facts found trial court may
have inferred other facts which would sup-
port the judgment, such other facts will be
presumed to have been inferred by the ap-
pellate court. Griflin v. Pacific Electric R.
Co. [Cal. App.] 82 P. 1084. Where plaintlflt
sues by his next friend, it must be assumed
by the supreme court that the plaintiff is in
esse where the only Intimation to the con-
trary is a defense alleging warning plain-
tiff's intestate. Sloss-Sheffleld Steel & Iron
Co. V. Smith [Ala.] 40 So. 91. The appellate
court will presume that the secretary of
state performed his duty and did not file

the articles of incorporation until the neces-
sary fees were paid. State v. Superior Ct.
of Pierce County [Wash.] 85 P. 669. It may
be presumed if necessary, in favor of the ac-
tion of the court below, there being nothing
shown to the contrary, that a board of
county commissioners, though Its regular
session was to continue only so long as busi-
ness rendered absolutely necessary, was still

in session when the appeal was taken, and,
therefore, that no summons requiring the
appellee in the court below to appear and
answer the appeal was necessary (Burns'
j^rrn. .St. 1901, § 7862). Perdue v. GiU [Ind.

App.] 73 N. E. 844. After Judgment, It will

be presumed that a Juror had the necessary
qualifications unless the contrary afllrraa-

tively appears In the record. McKnight T.
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the ruling complained of/° and objection and exception thereto/" but so much of

the evidence '^ and proceedings below as to exclude every fair intendment in sup-

Seattle, 39 Wash. 516, 81 P. 998. Will pre-
sume that the judgment was entered upon
the theory which makes it valid. Ross Oil
& Gas Co. V, Eastham [Kan.] 85 P. 531.

Where a certiiicate -of the judge "was neces-
sary to justify the damages allowed and the
record does not show any such certificate, it

will not be presumed that it was made.
Harden v. Maddox [Ala. 39 So. 95. Deposi-
tions although taken to be used in a case
will not be presumed to have been admitted
and read in evidence merely because they
are for'warded to the appellate court by the
clerk below. Swift v. Swift, 39 Wash. 600,
SI P. 1052. Where the pleadings failed to
allege that lease was made with consent of
the county court held it would be presumed
that it was made without such consent.
Sess. Acts 1853-54, vol. 1, § 358, c. 178 and
Ky. St. 1903, § 1808 construed. Brooke v.

Maysville & B. S. R. Co., 26 Ky. L. R. 1022,
S3 S. W. 117. Testimony which should not
have been admitted will be treated as hav-
ing been disregarded where trial was by
court and it does not affirmatively appear
that findings are based on them. California
Development Co. v. Tuma "Valley Union Land
& Water Co. [Ariz.] S'4 P. 88. It will be as-
sumed that the district court in making an
order of revivor permitting an administra-
tor to be impleaded in suit involving real
estate had adequate reasons therefor, no
showing to the contrary being made. Moore
V. Wa-me-go [Kan.] 83 P. 400. Appellate
court must presume that valid reasons exist
for continuing the administration of an es-
tate beyond the six-year period, so as to al-
low representative to file a cross bill. Lin-
demann v. Rusk, 126 Wis. 210, 104 N. W.
119. On appeal hy a surety on a supersedeas
bond it was presumed, on the state of the
record, nothing appearing to the contrary,
that the clerk had issued an order of super-
sedeas in the former appeal. United States
Fidelity & Guaranty Co. v. Boyd [Ky.] 94 S.

W. 35. Where motion for new trial was on
bill of exceptions, it Tvill be presumed that
the bill Tvas before the court though it was
not filed till later. City of Austin v. Porbis
[Tex.] 13 Tex. Ct. Rep. 818, 89 S. W. 405.

89. Williams v. Jones [Ariz.] 85 P. 399.

Where the record does not show what dis-
position was made of a motion to strike out
certain evidence 'it will be assumed that it

was decided in favor of the succesful party.
Maslon v. Sprickerhoff, 98 N. T. S. 618. An
assignment of error cannot be considered
where the bill of exceptions fails to show
the ruling complained of was ever made.
Rice v. Dewberry [Tex. Civ. App.] 93 S. W.
715. Ruling on a demurrer. Henderson v.

Berry Co. [Ala.] 39 So. 662; Troy v. Elyton
Land Co. [Ala.J 39 So. 589; Union Fertilizer
Co. V. Johnson [Ala.] 39 So. 684; Greely-
Barnham Grocery Co. v. Cottingham [Ala.]
39 So. 567; Calhoun v. Texas Quarry & Mfg.
Co. [Tex. Civ. App.] 90 S. W. 671; Moore v.

Snell [Tex. Civ. App.] 88 S. W. 270; Lemp
Brewing Co. v. McDougle [Tex. Civ. App.]
90 S. W. 215; Crawford v. Hord [Tex. Civ.

App.] 14 Tex. Ct. Rep. 71, 89 S. W. 1097.
Disposition m».de of motion for new trial.

Fisher v. Ledercr, 115 111. App. 289; Milner
Garthwalt v. Board of Education of School
Coal & R. Co. v. Wiggins [Ala.] 38 So. 1010;
DIst. No. 118, 117 111. App. 59.

90. The record must show definitely and
specifically what was excepted to. Bring-
gold v. Bringgold [Wash.] 82 P. 179. One
exception after two rulings insufficient as
to first. Weske v. Chicago Union Traction
Co., 117 111. App. 298. An assignment of er-
ror based upon an exception stating "de-
fendant at the time excepted to the giving
of instructions Nos. 2, 3, 4, 5, 8, and 9,"

will not be considered if any of the instruc-
tions are good. Wells v. Parker [Ark.] 88
S. W. 602. Must show exceptions. Domin-
ion Co. v. Atwood, 114 111. App. 447; Sea-
board Air Line R. Co. v. Hubbard [Ala.] 38
So. 750; Fleming v. State [Ala.J 39 So. 58;
Gadsden Distilling Co. v. Kennedy Stave &
Cooperage Co. [Ala.] 39 So. 622; Baker v.

Jackson [Ala.] 40 So. 348; Axelson v. An-
derson [Colo.] 83 P. 626; Hixon v. Cargue-
ville Lithographing Co., 115 111. App. 427;
Keeley Brewing Co. v. Mason, 116 111. App.
603; Standard Fuel Co. v. Garden City Fuel
Co., 117 111. App. 259; Zipkie v. Chicago, 117
111. App. 418; Johnson v. Farrell, 215 III. 542.

74 N. E: 760; Fleisher v. Hinde [Mo. App.]
93 S. W. 1126; Western Cattle Brokerage Co.
V, Gates, 190 Mo. 391, 89 S. W. 382; Brad-
bury V. McGeehan, 115 Mo. App. 99, 91 S. W^.

437; Hamilton v. Peyonsky, 48 Misc. 554, 96
N. T. S. 216; Battery Park Bank v. Western
Carolina Bank, 138 N. C. 467, 50 S. B." 848;
St. Louis S. W. R. Co. v. Boyd [Tex. Civ.
App.] 13 Tex. Ct. Rep. 233, 88 S. W. 509;
Southwestern Tel & T. Co. v. James [Tex.
Civ. App.] 97 S. W. 654. Where no grounds
of objection are stated either in the printed
case or the argument, exceptions to the ad-
mission of evidence will not be considered.
Jennings v. Edgefield Mfg. Co. [S. C] 52 S.

B. 113; Bennett & Co. v. Farmers' & Mer-
chants' Bank [Ga.] 52 S. E. 330; Bowden v.

Bowden [Ga.] 53 S. E. 606; Rose & Co. v.

Woods [Ala.] 39 So. 581; Georgetown & T. H.
Co. v. Smith, 25 App. D. C. 259; Buckler v.

Kneezell [Tex. Civ. App.] 91 S. W. 367;
Texas Cent. R. Co. v. Miller [Tex. Civ. App.]
88 S. W^. 499; Hoodless v. Jernigan [Fla.]
41 So. 194. Where the record does not show
that the court was requested to allow the
appellants to file a bond for the payment of
the tax 'as provided in section 2 of the In-
heritance Tax Law (Kurd's Rev. St. 1903, c.

128, § 367), error cannot be assigned to the
refusal of the court below to allow the filing

of such bond. In re Kingham's Estate, 220
lU. 563, 77 N. B. 135. Bill of exceptions
shoTved that motion for nevF trial was over-
ruled with judgment on the finding, "to
which ruling defendant excepted." Held, no
exception to overruling motion for new trial

so as to allow consideration of errors in ad-
mission or exclusion of evidence. St. Louis
& S. F. R. Co. v. Puterbaugh, 117 111. App.
569. The bill of exceptions first showed the
denial of a motion and exception thereto.
Then followed certain language of the court
complained of but ending with the words
"Motion denied;" then a statement "To which
ruling, etc., defendant duly excepted." Held,
the bill sufficiently showed that an excep-
tion was preserved to the language. Church-
ill V. Thompson Elec. Co., 119 111. App. 430.

91. That the evidence was not preserved
is no ground for refusing to consider on ap-
peal where the question for determination
was raised by the pleadings and did not de-
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port of such rulings/^ and the record must affirmatively show that it contains all

such matters.''^ This rule has been applied to rulings relating to jurisdiction;^-'

pend on evidence. Dillavou v. Dillavou
[Iowa] 104 N. W. 432. Decision depending
on evidence not reviewed wliere evidence re-
lating thereto is not in record. Wilson v.
Ivy Lodge No. 93, K. P. [La.] 40 So. 864;
Turner v. Lawson [Ala.] 39 So. 755; Axelson
v. Anderson [Colo.] 83 P. 626; Keating v.

Hull [Conn.] 62 A. 601; Klopfer v. District
of Columbia, 25 App. D. C. 41; McCaully v.

U. S., 25 App. D. C. 404; Close v. Chicago,
217 111. 216, 75 N. E. 479; Grau v. Grau [Ind.
App.] 77 N. E. 816; Rudisell v. Jennings
[Ind. App.] 77 N. E. 959; Stansell v. Mer-
chants' &. Farmers' Bank, 123 Ga. 278, 51 S.

E. 321; Anderson v. Anderson [Ga.] 52 S.

E. 161; Knecht v. Louisville Home Tel. Co.
[Ky.] 89 S. W. 508; Dupoyster v. Ft. Jeffer-
son Imp. Co.'s Receiver [Ky.] 89 S. "W. 509;
Brumley v. Nichols & Shepherd Co. [Ky.

]

93 S. W. 667; Gadd v. Detroit [Mich.] 12 Det.
Leg. N. 900, 106 N. W. 210; Roden v. Helm,
1S2 Mo. 71, 90 S. W. 798; Bouton v. Pippin,
192 Mo. 469, 91 S. "W. 419; Sutyvaert v. Ar-
nold [Mo. App.] 91 S. W. 419; Carson v.

Dewar [Mo. Anp.] 92 S. W. 723; Hanover
State Bank v. Henke [Okl.] 83 P. 926; Ste-
phens V. Herron [Tex.] 13 Tex. Ct. Rep.
1007, 87 S. W. 1144; Lee v. Hickson [Tex. Civ.
App.] 91 S. W. 636; Poplin's Adm'x v. South-
ern R, Co. [Va.] 54 S. E. 45; Hotel Co. v.

Merchants' Ice & Fuel Co. [Wash.] 84 P.

402; Dudley v. Barrett [W. Va. 1 52 S. E. 100.

It will be assumed that evidence showed
that property was sufficient to satisfy mort-
gage, where on appeal from an order deny-
ing an application for a receiver pending
foreclosure, the bill of exceptions showed
that evidence as to the value of the prop-
erty was introduced but did not set it forth.
Aetna Life Ins. Co. v. Broecker [Ind. Sup.]
77 N. E. 1092. Where certain deeds and
photographs are omitted by stipulation of
parties from the transcript, the case may be
considered on its merits without them. San-
ders V. Dixon, 114 Mo. App. 229, 89 S. W.
577. Record will be deemed to incorporate
all necessary testimony, where appellee Joes
not contend that any essential testimony
is omitted, and record states after detailing
testimony: "Counsel for both plaintiff and de-
fendant announced that they had no further
testimony to offer, and rested their case."
Klopfer V. District of Columbia, 25 App. D.
C. 41. Objection In proceedings oy a city to
widen a street that no resolution had been
passed by the city providing for such im-
provement. Kalish V. Chicago, 219 111. 133,
76 N. E. 40. Question as to whether the
v/idening of a street was a public or a local
improvement. Id. Where a lease contains
a waiver of the right to appeal and the
lessee relies on the substitution of a new
lease to defeat a motion to quash his ap-
peal, he must produce the evidence showing
the substitution. Seagrave v. Lacy, 28 Pa.
Super. Ct. 586. Where the assignment of er-
ror was the entering of judgment in an ac-
tion scire facias sur mortgage non obstante
veredicto, the mortgage and assignment
which were in evidence should have been
printed in the proper book. Union Trust
Co. V. Cain, 29 Pa. Super. Ct. 197. Exception
to the refusal of an auditor to allow an
amendment of a pleading to conform to the

evidence will not be considered unless so
mucli of the evidence as is necessary to de-
termine the propriety of such amendment
is set forth or pointed out In the exception.
First State Bank v. Avera, 123 Ga. 598, 51 S.
E. 665. Where the assignment of error is
the finding of the court that there was "no
evidence upon which plaintiff could recover,"
a paper book which fails to set out the evi-
dence will be dismissed. HofE v. Hamilton,
28 Pa. Super. Ct. 76. Recital of facts in the
opinion filed will not take the place of the
duly certified evidence, particularly where
there is no agreement that it contains all
the facts concerning which evidence was
given. Id. Where the record does not re-
cite facts sufficient to enable the court to
properly comprehend the location of the land
involved, assignments of error as to the in-
troduction of evidence will not be consid-
ered. Coker v. Payne [Ala.] 39 So. 1025.
Where the record contains sufficient of the
evidence to make the rulings complained of
and exceptions thereto intelligible and to en-
able the court to determine them, an ob-
jection that the bill of exceptions does not
purport to contain all the evidence in the
case is without merit. Lerum v. Geving
[Minn.] 105 N. W. 967. Objection that the
tax roll showed on its face that plaintiff
could not sue could not be considered when
the tax roll was not in the record. Village
of Wayne v. Goldsmith [Mich.] 12 Det. Leg.
N. 516, 104 N. W. 689. The affidavit of coun-
sel could not be accepted. Id. The proper
practice is for the bill of exceptions to set
out or by reference to the brief of evidence
to show the evidence necessary to go up, and
if none "was adduced was unnecessary so to
state. Head v. Marietta Guano Co. [Ga.] 53
S. B. 676. Appellate court will not consider
rulings in dismissing an action and failure
to reinstate when facts on which lower
court based Its action are not preserved in
the record. Carr v. Willoughby & Co. [Colo.]
85 P. 428.

03. Evidence and rulings relative to an
arbitration clause in an insurance policy, not
considered where record deed did not dis-
close its terms. Kinney v. Brotherhood of
American Yoemen [N. D.] 106 N. W. 44.

Where the sending out of a certain state-
ment with the jury is relied on as error, the
record must show the nature of the state-
ment. Welllver v. Pennsylvania Canal Co.,

23 Pa. Super. Ct. 79. A bill of exceptions by
defendant held not to negative the fact that
defendant may have introduced evidence
after close of plaintiffs on which findings
for plaintiff are based. Ausplund v. Higgins-
[Or.] 82 P. 12.

93. Necessity of recital or certlflcnte:

Matters depending on the evidence cannot be
reviewed unless the bill of exceptions is cer-
tified to contain all the evidence. Callahan
V. Houck & Co. [Wyo.] 83 P. 372; German v.

Brooklyn Heights R. Co., 107 App. Div. 354,

95 N. Y. S. 112; Roth v. Spero, 48 Misc. 506,

96 N. Y. S. 211; Voss v. Smith, 110 App. Div.

104, 97 N. Y. S. 3; Ceballos v. Munson S. S.

Line, 98 N. Y. S 464; Ausplund v Aetna In-

demnity Co. [Or.] 81 P. 577; Standard Mfg.

Co. V. Stallmann [Wis.] 107 N. W. 662;

Franklin County v. Furry [C. C. A. 144 F.
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663. In the absence of a recital or state
ment in the case-made that it contains all
the evidence, the court of review will not
consider the weight of the evidence, nor de
termine any issue of fact depending- on the
evidence. Crossley v. Couch [Okl.] 82 P.

831; Garretson v. "Witherspoon [Okl.] 83 P.
416; Hanover State Bank v. Henke [Okl.] 83
P. 926; Sawyer & A. Lumber Co. v. Champlin
Lumber Co. [Okl.] 84 P. 1093. Exception
for want of "any" evidence may be reached
without certificate of "all" evidence, motions
to dismiss, and for directed verdict for de-
fendant. German v. Brooklyn Heights R.
Co., 107 App. Div. 354, 95 N. T. S. 112. A
certificate that the record contains all the
evidence is not necessary to present for re-
view exceptions to a court's refusal to dis-
miss the ease on the ground of insuiBciency
of evidence and denial of motion to direct
verdict. Id. It is presumed that bill of ex-
ceptions contains all evidence given at trial
material to specified errors, and if there was
any evidence to overcome that presented in
the record by appellant, respondent should
cause it to be incorporated in the record.
Couson V. "Wilson [Cal. App.-] 83 P. 262. Su-
preme court cannot review the findings of
fact in the absence of a certificate by the
trial judge that the bill of exceptions con-
tains all the evidence or so much as is nec-
essary to present the questions of la-w raised
at the trial. Charles v. Godfrey, 125 Wis.
594, 104 N. W. 814. A judgment having been
ordered on the pleadings, it must be certi-
fied on appeal that all the records and flies
are returned in order to entitle to review.
Purvis V. Roholt [Minn.] 104 N. W. 551. In
absence of certificate that record contains
all the evidence, it must be presumed that
the evidence was sufllcient to sustain the
findings of fact. Grout v. Stewart [Minn.]
104 N. W. 966. Under statutes requiring the
evidence in equitable actions to be taken down
in writing and made a part of the record
when certified by the trial judge, the evi-
dence will not be considered unless so pre-
served. Code § 3652. Co-operative Bank v.
Meldrum [Iowa] 105 N. W. 206. The fact
that the case was submitted on a written
statement of facts did not render the cer-
tificat'e of the judge unnecessary. Id.

SailiciencT- of recital or certificate: Cer-
tificate of stenographer attached to tran-
script that it contains all the evideneo will
not supply necessity of affirmatively show-
ing that case-made contains all the evidence.
Crossley v. Couch [Okl.] 82 P. 831. In the
absence of any showing that omitted evi-
dence was material to the consideration of
the appeal, the certificate of the presiding
judge that the record contains all the evi-
dence will be taken to Import verity. Hickey
Anaconda Copper Min. Co. [Mont.] 81 P. 806.
The trial judge certified that the bill of ex-
ceptions contained the substance of all tes-
timony affecting the exceptions noted. Held,
It will be assumed that it contained all the
evidence affecting an exception that the
evidence did not sustain the finding, though
the testimony was in an abbreviated narra-
tive form. Farrell v. Danbury [Mich.] 12
Det. Leg. N. 380, 104 N. W. 383. Bill of ex-
ceptions need not state that it contains all
the evidence, when It otherwise reasonably
appears that the court has before it all the
testimony upon which this judgment of the
trial court Is founded. Fisher v. Chicago
City R. Co., 114 111. App. 217. When record

reads "But the court upon hearing argu-
ment of counsel . . . overruled the motion
for a new trial, and entered judgment upon
the verdict against the plaintiff for costs.
To the overruling of which said motion for
a new trial, and to the entry of said judg-
ment, plaintiff then and there duly excepted"
this is a sufficient exception to the overrul-
ing of the motion for a new trial. Id.

Where a proposed statement of facts was
served on respondent to which he filed no
exceptions nor proposed any amendments,
and it was subsequently certified to by the
court to contain all material evidence not
already in the record, is sufficient to au-
thorize the court of review to try an appli-
cation for a divorce de novo. Swift v. Swift,
39 Wash. 600, 81 P. 1052. Where it Is shown
by a case-made that "all of said evidence
so introduced at said trial in said action and
the objections made and exceptions saved
and the orders and rulings of the court are
in words and figures as follows, to wit:"

—

such declaration is a sufficient statement
that the record contains all of the evidence.
Southern Pine Lumber Co. v. Ward [Okl.]

85 P. 459. Bill of exceptions need not state
that it contains all the evidence where it

otherwise reasonably appears that the court
has before it all the testimony upon which
the judgment is founded. Fisher v. Chicago
City R. Co., 114 111. App. 217. A certificate

by the clerk, unauthorized by statute, that
case-made contains all the evidence will not
supply omissions in the case-made Itself.

Hanover State Bank v. Henke [Okl.] 83 P.

926. Statement that "the foregoing was all

the evidence introduced on the trial of this

cause" shows that bill contains all the evi-

dence so as to authorize revie-w. Morehouse
& Wells Co. V. Schwaber, 118 111. App. 44.

Intendment of certificate of judge that plain-
tiff's evidence "tended to prove the follow-
ing facts" held to be that all the material
parts of such evidence, relating to instruc-
tions complained of in motion for new trial,

set forth in the same bill of exceptions,
were summarized. Regan v. McCarthy, 119
111. App. 578. Statement In abstracts: "Cer-
tificate of S. Judge, and B, filed in due form
to shorthand notes and transcript of evi-
dence" held not to show that the record of
the evidence was preserved by proper cer-
tificate filed with clerk of the trial court
within 6 months from entry of decree. Os-
kaloosa Nat. Bldg. Loan & Inv. Ass'n v.

Bailey [Iowa] 105 N. W. 417. A certiflcate
by the clerk that the record contains all of
the proceedings between certain dates while
the proceedings covered a longer time, is in-
sufficient. Conery v. His Creditors [La.] 39
So. 792. Where the record declares that it

contains all the evidence, findings of fact
may be reviewed despite a contention of
counsel that it does not contain all. In re
Waterman's Estate, 98 N. Y. S. 683. A bill

of exceptions which purports to recite the
evidence in the order of Its introduction
giving name of each witness, giving often
both questions and answers, and containing
a recital that action of court in directing
verdict was founded "on all of the evidence
as above set forth on behalf of the plain-
tiff," sufficiently shows that it embodies all

the material evidence necessary for review,
of an order directing or refusing to direct a
verdict. Rockwell v. Capital Traction Co.,
25 App. D. C. 98. Where the record proper
affirmatively shows that all the evidence
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process °° and pleading,"* appearance/' motions and affidavits,"' matters prelim-

taken oh the trial Is not incorporated tiierein
and tile only attempts to cure the omission
in the record is by statements in the petition
In error, the court will not review assign-
ments of error arising on the evidence.
Rees V. Gray [Okl.] 83 P. 719. Certificate
that bill of exceptions contained all the evi-
dence offered by either party was a sufil-

cient certification that the bill contained all

the evidence received or offered. Sheibley
V. Huse [Neb.] 106 N. W. 1028.

94. An objection to the jurisdiction of the
trial court will not be considered on appeal
unless such objection has oeen brought into
the record. Stoy v. Indiana Hydraulic Power
Co. [Ind.] 76 N. B. 1057. Where the record
shows an order of adjournment of court to
a future day in the term and judicial pro-
ceedings in the interval, it will be presumed
in favor of the jurisdiction of the court over
such proceedings that the order had been
vacated and the court reconvened. Back v.

State [Neb.] 106 N. "W. 787. Under Rev. St.

1898, § 3845, as amended by L. 1899, p. 7, c.

5, allowing actions against executors in the
circuit court when the remedy in the county
court would not be adequate the decision
of the circuit court that it has jurisdiction
will not be disturbed unless clearly erro-
neous. Liindemann v. Rusk, 125 Wis. 210,
104 N. W. 119. The question of loss of ju-
risdiction of trial court because th,e case
was not decided within 6 months after sub-
mission not presented where record showed
when the testimony was taken and the de-
cree rendered but did not show when cause
was argued or submitted. Barkume v.

Phelps, Brace & Co. [Mich.] 12 Det. Leg. N.
547, 104 N. W. 980. Where the record dis-
closes that the regular judge certified his
disqualifications, that the Governor appointed
the special judge and that he took the oath
and proceeded to try the case, it sufficiently
shows the commission of the special judge
to try the case. Bauman v. Wells Fargo
Exp. Co. [Ark.] 91 S. W. 13. Where the cir-

cuit court retained jurisdiction of garnish-
ment proceedings, it will be assumed on ap-
peal that the return on the execution was
sufficient to give jurisdiction, where the con-
trary is not shown. Commercial Real Es-
tate & Brokerage Co. v. Riemann [Mo. App.]
93 S. W. 305.

95. In the absence of a bill of exceptions
containing the evidence offered upon a mo-
tion to quash the service of summons, a re-
viewing court will presume that the court
below found from the evidence every fact in

issue necessary to sustain its action in over-
ruling the niotion. Caldwell Furnace Foun-
dry Co. V. Peck-Williamson Heating, etc.,

Co., 6 Ohio C. C. (N. S.) 629. Presumption
is that an alias summons was issued where
it is urged that a summons was served by
publication after the original summons was
returned. Boyer v. Pacific Mut. Life Ins. Co.
[Cal. App.] 81 P. 671. Where the record
shows the giving of note to a ward, of the
hearing of his guardian's application for
leave to sell his real estate, and such notice
is unavailing, as not coming within the stat-
utory provision, on appeal It cannot oe pre-
sumed from the facts that the sale was con-
firmed by the probate court that any other
notice was given, the record being silent.

Beachy v. Shomber [Kan.] 84 P. 547.

96. A judgment in favor of a plaintiff
must be reversed where a demurrer has been
overruled to an insufficient paragraph of
complaint, unless it is affirmatively shown
that the verdict or finding rests exclusively
upon a good paragraph. Lake Brie & W. R.
Co. V. McFall [Ind.] 76 N. E. 400. Where
the record shows that the complaint was
signed by the plaintiff's attorneys as re-
quired by Burns' Ann. St. 1901, § 361, and
the record does not disclose that it was not
signed when filed, the appellate court can-
not say that there was error in the trial
court in refusing to strike the complaint on
account of not being signed. Whinery v.

Brown [Ind. App.] 75 N. E. 605. Erroneous
overruling of a demurrer to a bad paragraph
of a complaint will reverse, though the com-
plaint contains a good paragraph, where it

does not affirmatively appear that the judg-
ment rests exclusively upon the good. Lake
Shore, etc., R. Co. v. Barnes [Ind.] 76 N. B.
629. Where there is nothing in the record
to show whether or not a pleading was filed
in time, the refusal of the lower court to
sustain a motion to strike the pleading be-
cause not filed in time cannot be considered.
Neal Loan & Banking Co. v. Chastian [Ga.]
53 S. E. 459. Where the transcript fails to
show the motion for judgment on the plead-
ings, objection to introduction of testimony
under pleadings, or any ruling on such mo-
tions or any objections thereto, assignments
Of error relating to them cannot be consid-
ered. Missouri, etc., R. Co. v. Murphy [Kan.]
81 P. 478. On appeal from judgment on
pleadings, no application for amendments
being disclosed, it must be presumed that
appellant stood on his pleadings as orig-
inally filed. Fishburne v. MerchAits' Bank
of Port Townsend [Wash.] 85 P. 38. An
order requiring a party to plead will, in the
absence of an affirmative showing of error,
be presumed valid. Everett v. Wilson
[Colo.] 83 P. 211.

Necessity o£ including pleadings; Where
the judgment entry does not show that issue
was joined on special issue filed in garnish-
ment proceedings, it will be assumed that
the case was tried on the statutory issue
raised under Code 1896, § 2200. Ober & Sons
Co. v. Phillips Buttorff Mfg. Co. [Ala.] 40
So. 278. Dismissal of petition for interest
on a decree will not be reviewed where the
bill to which petition was auxiliary is not
in the record. Gait v. Nevitt, 116 111. App.
308. Where an answer alleges champerty
and no reply is made, but the parties pro-
ceed to try the issue on its merits, on ap-
peal it will be presumed that the answer
was controverted of record and that the or-
der was by oversight not entered. Fitz-
patrick v. "Vincent [Ky.] 88 S. W. 1073.
Failure to bring up pleadings precludes con-
sideration of alleged error in overruling de-
murrer or in trying title to real estate. Ax-
elson v. Anderson [Colo.] 83 P. 626. The
correctness of court's ruling in sustaining
a demurrer to a plea cannot be considered
where the plea as it then existed does not
appear. Phillips-ButtorfE Mfg. Co. v. Wild
Bros. [Ala.] 39 So. 359.

Necessity of including amcndmentst Dis-
missal of bill for insufficiency cannot be re-

viewed when an amendment thereto is not
in the record. Granger v. Simmons Hard-
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ware Co. [Ala.] 40 So. 951. Alleged error in

allowing amendment so as to change cause
of action not considered where papers
amended were not in the abstract. De Moss
V. Thomas, 118 111. App. 467. It will be as-
sumed, in the absence of the showing of any
prejudice to the opposite party that, where
the evidence was sufficient to sustain an ap
plication for letters of administration, the
application amended to conform with the
proof. In re Long's Estate [Wash.] 81 P.

1007. An application for leave to amend an-
swer which court intimates will be denied,
but no formal ruling thereon appearing, it

will be assumed that application was de-
nied. Hewel V. Hogan [Cal. App.] 84 P. 1002.

]?feces6llty of including; motions and de-
innrrers: Assignments of error to the strik-
ing of portions of pleadings will not oe con-
sidered where there is no statement in the
record of the parts stricken. Lindley v.

Kemp [Ind. App.] 76 N. E. 798. No avail-
able error can be predicated upon the ruling
of the court on a demurrer not copied in the
record. Town of Knightstown v. Homer
[Ind. App.] 75 N. E. 13. An assignment in
overruling a demurrer and a motion to
strike will not be considered where neither
the demurrer nor motion is in the record.
Equitable Mfg. Co. v. Martin [Ala.] 39 So.
769. Rulings on motions to strike pleas
cannot be considered where neither the pleas
nor rulings are contained in the bill of ex-
ceptions. Harrison v. Alabama Midland R.
Co. [Ala.] 40 So. 394. Where it is assigned
that the court erred in sustaining plaintiff's

special exception to defendant's answer and
the state of facts does not show what the
exception was, tlie court will consider any
valid exception which may have been inter-
posed and assume in favor of the judgment.
Hummel v. Del Greco [Tex. Civ. App.] 90 S.

W. 339. ft.n assignment of error that the
court erred in not sustaining a demurrer can
not be considered where the record fails to
show that such demurrer was considered by
the court. St. Louis S. W. R. Co. v. Rollins
[Tex. Civ. App.] 14 Tex. Ct. Rep. 82, 89 S.

W. 1099. Where the record fails to show
that the exception to appellee's petition was
taken before answering, it will be presumed
on appeal that the court overruled it because
made too late. St. Louis, etc., R. Co. v.

Berry [Tex. Civ. App.] 93 S. W. 1107. As-
signment of error in overruling exceptions
to defendant's pleadings will not be consid-
ered where the record shows no exceptions,
although tlie judgment of the court recites
the overruling of exceptions to defendant's
pleadings. Lee v. Hickson [Tex. Civ. App.]
91 S. W. 636.

S>7. The fact that the record does not con-
tain a written appearance does not raise the
presumption. that a party did not appear and
submit to the jurisdiction of the trial court.
Long v. Frank, 117 111. App. 207. The ap-
pearance of a party in the court below will
be presumed where necessary to the power
of the court to enter an order sought to be
reviewed for lack of jurisdiction to enter it.

li
88. On appeal from an order denying a

motion to quash an alternative mandamus,
it will oe presumed that it was properly
granted where the petition upon whicli it

was issued was not in the record. People v.

Hayes, 106 App. Div. 563, 94 N. Y. S. 754.

All presumptions being in favor of the valid-
ity of the judgment, an appeal from an or-

der appointing a receiver, which fails to
bring up the facts and affidavits upon which
such order was made is not reviewable.
Hannon v. Millichamp [Wash.] 82- P. 168.
Where the record shows that evidence was
heard by the trial court withoiit showing
what the evidence was, the correctness of
the ruling of the lower court in dissolving
a restraining order will be presumed. Ku-
billus v. Bwert [Wash.] 82 P. 147. A mo-
tion to dismiss an appeal from an order dis-
missing a petition to contest a will and va-
cating a prior order to the same effect is a
collateral attack on the latter part of the
order and encounters the presumption that
the trial court had sufficient grounds for
vacating the same. In re Sullivan's Estate
[Wash.] 82 P. 297. Order refusing to pro-
hibit a party from prosecuting the suit for
plaintiffs was not before the appellate court
where papers and proceedings on which it

"was based were not contained in bill of ex-
ceptions. Knights Templars & Masons' Life
Indemnity Co. v. Crayton, 110 111. App. 648.
Error cannot' be assigned for overruling a
motion for a continuance where the bill of
exceptions does not contain the motion, or
the affidavit, or any exception to the ruling
of the court. Foley v. Kane, 114 111. App.
544. That documents mentioned in a mo-
tion are not in the record does not preclude
review if everything actually before the
court on the motion is in. Richardson v.

Johnson [La.] 39 So. 449 [advance sheets
only]. Denial of a motion based on a show-
ing of facts cannot be reviewed unless the
record shows either the facts before the trial
court or that the denial was wholly on a
question of law. Hayes v. Eubanks [Ga.]
54 S. E. 174. Rulings on a motion cannot
be reviewed unless tlie grounds of the mo-
tion appear. Stallings v. Giloreath [Ala.]
41 So. 423. Where a motion for a reinstate-
ment of a cause asserted that the court in-
timated that he would direct a verdict, but
the record on appeal from an order denying
such motion does not so state, it will be
presumed that the court found the state-
ments untrue. Sanchez v. Atchinson, etc.,

R. Co. [Tex. Civ. App.] 90 S. W. 689. Dis-
charge of garnishee sustained where motion
to strike claim of exemptions was denied
and claim was not patently bad. Chamber-
lain V. Mobile Fish & Oyster Co., 141 Ala.
464, 37 So. 690. Ruling on a motion for a
verdict will not be disturbed unless the rec-
ord shows it to be clearly wrong. McCune
V. Badger [Wis.] 105 N. W. 667. Where mo-
tion for a directed verdict on several suffi-

cient grounds is sustained generally, the
ruling will not be disturbed if the record Is

sufficient to sustain It on any of the grounds
assigned. Dolan v. Burlington, etc., R. Co.
[Iowa] 105 N. W. 834. A motion to set aside
a nonsuit and the action of the court upon
it cannot be reviewed except upon a bill of
exceptions. Wafford v. St. Louis, etc., R.
Co. [Mo.] 93 S. W. 247. In the absence from
the record the grounds on which a nonsuit
was asked, it will be presumed that the mo-
tion was general and accordingly the grant
tiiereof will not be sustained on grounds
which could have been obviated if a specific
motion had been made. De Leonis v. Ham-
mel [Cal. App.] 82 P. 349. An appeal from
an order granting a motion to dismiss will
not oe reviewed in the absence of a bill of
exceptions. Hawthorn v. Alexander [Mo.
App.] 91 S. W. 444. Bill of exceptions is
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inary to trial,"' proceedings at trial in general/ admission,^ exclusion/ and sufii-

neoessary to a review of an order refusing a
continuance. Gray v. Prontroy [Tex. Civ.
App.] 8'9 S. W. 1090. The action of the trial

court in overruling a motion for a venire de
novo win not be reviewed where the record
is silent as to the grounds upon which such
motion was based. Douglas v. Indianapolis
& N. W. Traction Co. [Ind. App.] 76 N. E.
892. Ruling on motion to dismiss action and
quash attachment and- levy, cannot be con-
sidered on appeal without a bill of excep-
tions. Everett v. Wilson [Colo.] 83 P. 211.

99. Where the record fails to show the
facts upon which the court based its refusal
to grant leave to sue a receiver, the order
will not be reviewed and an appeal there-
from dismissed. Whitehouse v. Nelson Dry
Goods Co. [Wash.] 82 P.. 161. Nothing ap-
pearing to the contrary, it will be presumed
the court rightfully overruled an unsup-
ported objection to placing the cause on the
short cause calendar. Kaestner v. Farmers'
& Merchants' State Bank, 112 111. App. 158.

1. Where the record fails to show on
"what theory a case was tried in the justice
court, an allegation of error that it was
changed during trial in county court will
be considered unsupported by the evidence.
Hasse v. Herring [Colo.] 85 P. 629. It will
be presumed that until the cause was sub-
mitted the jury was in its proper place in

court and heard the rulings. Gardner-Wil-
mington Coal Co. V. Knott, 115 111. App. 515.

It will not be presumed that interrogatories
were given without first submitting them to
plaintiff. Pisk v. Chicago Water Chute Co.,

119 111. App. 536. Where bill of exceptions
is silent the court will not presume that cer-
tain Interrogatories were given without first

submitting them to plaintiff. Id. Answers
not shown, presumed to have been respon-
sive. Southwestern A. R. Co. v. Maddox
[Ala.] 41 So. 9. Where the court grants a
motion for nonsuit, on grounds, some of
which are too general to sustain the order,
it will be presumed that the order is oased
on those grounds which will sustain it.

Mackel v. Bartlett [Mont.] 82 P. 795. Where
the abstract does not contain all the ques-
tions asked the Jurors, an assignment that
the trial court erred in refusing to permit
certain questions to be asked of the jurors
will not be considered. Heiple v. Washing-
ton, 219 III. 604, 76 N. E. 854. It must be
assumed upon exceptions that the jury
headed the statement of counsel and the rul-
ing of the court relative to the purpose for
which papers were received in evidence.
McLaughlin v. Joy [Me.] 62 A. 348. On ap-
peal findings and proceedings may be deemed
amended in accordance with the facts proved
below. Coe v. Rockman [Wis.] 106 N. W.
290. Action of court in excusing a j-uror not
considered where record wholly omitted the
examination and challenge. Aultman, Miller
& Co. V. Jones [N. D.] 106 N. W. 688. Where
defendant pleaded extinguishment of the ac-
tioTi by previous settlement but the record
showed no motion based thereon, or action
of the court or any exception on the ground
that the case was not properly in court, it

will be presumed pending when tried.

Burr's Damascus Tool Works v. Peninsular
Tool Mfg. Co. [Mich.] 105 N. W. 858. To
justify reversal on the ground of an order
erroneously giving defendant the right to

open and close prejudice must be shown.

Parmer v. Norton [Iowa] 105 N. W. 371.

Action of trial court in striking pleas will
not be considered where bill of exceptions
fails to set out the motion. Porbes v. Rog-
ers [Ala.] 38 So. 843. Exceptions to re-

marks made by counsel cannot be consid-
ered where the remarks are not set out in

the 'record. Alden v. Robinson, 98 N. Y. S.

675. An assignment of error that a district

court cannot issue a writ of certiorari to a
justice of peace in another district unless
designated to act under Sayles' Ann. Civ. St.

1897, art. 1069, will not oe considered where
the bill of exceptions does not negative such
designation. Seiber v. Johnson Mercantile
Co. [Tex. Civ. App.] 90 S. W. 516. It will

not be assumed on appeal that the plaintiff

made the servants of defendant railroad
company parties defendant merely to defeat
Pederal jurisdiction, in the absence of the
evidence against them, specially where the
lower court refused a peremptory instruc-
tion in favor of such servants. Illinois

Cent. R. Co. V. Rutherford [Ky.J 91 S. W.
255. Improper conduct of counsel, excep-
tions thereto not preserved in a bill, not re-

viewable on appeal. Stagg Co. v. Bright-
well [Ky.] 92 S. W. 8. Where on appeal it

appears that notice was served on one
named in the precept as attorney, and it

does not appear that he was not attorney,
it wU be presumed that he was. Gilmer
V. Beaucharop [Tex. Civ. App.] 87 S. W. 907.

An assignment that the court erred in re-

fusing to allow leading questions will not
be considered where the bill of exceptions
does not contain the questions and the ex-
pected answer. Galveston, etc., R. Co. v.

Currie [Tex. Civ. App.] 91 S. W. 1100. An
assignment of error that erred in direcing a
verdict will be dismissed where the record
does not contain the evidence. Hart v. Fo-
ley [Ind. T.] 91 S. W. 33. Remarks alleged
to have been made by counsel cannot be
considered where the bill of exceptions does
not state that such remarks were made,
though it does contain affidavits that such
remarks were made. Glasgow v. Metropoli-
tan St. R. Co., 191 Mo. 347, 89 S. W. 915. Re-
marks of counsel will not be considered
where not contained in a bill of exceptions,
though set out in the motion for a new
trial. Mitchell v. Robertson [Mo. App.] 93
S. W. 871. The action of the trial court in
permitting a witness to testify as an expert
cannot be reviewed unless the -evidence
upon "which the court acted is brought up.
Texas & P. R. Co. v. Warner [Tex. Civ.
App.] 93 S. W. 489. It will be presumed, in
the absence of a contrary showing upon the
record, that the trial court was justified in
denying separate trials in -condemnation
proceedings, Martin v. Chicago & M. Blec.
R. Co., 220 in. 97, 77 N. B. 86.

2. Where there is evidence to support the
findings of the ohancelor, it will be pre-
sumed that evidence improperly admitted
was disregarded. Telford v. Howell, 220 111.

62, 77 N. B. 82; Porbes Co. v. Leonard, 119
111. App. 629. Where the court admitted a
deed 30 years old without proof of execu-
tion it will be presumed on appeal that it

came from the proper custody and, there-
fore, admissible. Campbell v. Bates [Ala.]
39 So. 144. Where from the bill of excep-
tions it is impossible to determine who In-
troduced certain testimony and such testi-
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mony might be admissible If presented by
defendant, court will not hold such evidence
inadmissible. Hagar v. Norton, 188 Mass.
470, 73 N. E. 1073. Error in admitting tes-

timony as to value of flawless diamonds
Jiot available where bill of exceptions fails

to show that the diamonds In controversy
were not of that character. Austin v. Van-
flerbllt [Or.] 85 P. 519. Where in an action
for damages for canceling an insurance pol-
icy, certain mortality tables were intro-
duced in evidence and computations made,
In the aosence of a showing to the contrary
It will be assumed on appeal that the com-
putations were made from the tables in evi-

dence. Kelley v. Security Mut. Life Ins. Co.,

106 App. Div. 352, 94 N. Y. S. 60. "Whether
record entries were properly verifled as ba-
sis for receiving them in evidence was
within discretion of trial court and his de-
cision will be upheld if any evidence rea-
sonably supports it. Swedisli-American Nat.
Bank v. Chicago, etc., R. Co. [Minn.] 105 N.
W. 69. Court could not review alleged er-
ror in upholding a judgment introduced in

evidence and disputed by defendant. In the
absence of a finding of facts. Hosie v. Hart
[Mich.] 12 Det. Leg. N. 596, 105 N. W. 32.

Question of admissibility not raised where
it did not appear that a contract objected
to was subsequently introduced or read.
"Willis V. "Weeks [Iowa] 105 N. W. 1012.

Court could not say that error was commit-
ted In admitting evidence on cross-examina-
tion where the record did not contain the
direct examination. Kinney v. Brotherhood
of American Toemen [N. D.] 106 N. "W. 44.

On objection to evidence of, the condition of
an injured ankle at the time of trial on the
ground that it was not admissible under the
declaration, it will be presumed on appeal
in the absence of a showing to the contrary,
that the evidence was connected with testi-

mony as to the injuries sustained. Lewes
V. John Crane & Sons ["V^t.]" 62 A. 60. "Where
bill of exceptions recites that certain testi-

mony objected to was elicited by the ques-
tions asked, withou.t setting forth what the
questions were, or ho'w it injured appellant,
is insufficient to base a reversal thereon.
Galveston, etc., R. Co. v. Paschall [Tex. Civ.
App.] 92 S. "W. 446. Appellant could not
object that a decree introduced in evidence
did not relate to matters existing prior to
the action where neither the record nor the
abstract showed the date of the decree or
of filing the papers. Pairbank Co. v. Nlc-
olai, 112 111. App. 261. "Where evidence ad-
mitted or rejected does not show its rele-
vancy or irrelevancy on its face, a bill of
exceptions must contain so much of the
other evidence as will make the error ap-
parent. Hoodless V. Jernigan [Fla.] 41 So.
194. Assignments of error in the admission
of evidence may be considered tliough the
bill of exceptions does not contain all tlie

evidence. Duggar v. Pitts [Ala.] 39 So. 905.
Rulings on the admissibility of evidence
may be reviewed although the bill of ex-
ceptions does not set out all of the evidence
in the case. Court rule 33 (Code 1896, p.

1201). Callaway v. Gay [Ala.] 39 So. 277.
E^Tidence ndiuitted nmst appear. Perrin

V. Carbone [Cal. App.] 82 P. 222; "Williams
V. Jones [Fla.] 40 So. 28; Johnson v.

Thrower, 123 Ga. 706, 51 S. B. 636; Bennett
&. Co. V. Farmers' & Merchants' Bank [Ga.]
B2 S. E. 330; Stanley v. Core, 119 Iowa, 417,

93 N. "W. 343; Blake v. Grondin [Mich.] 12

Det. Leg. N. 353, 104 N. "W. 423; State v.

"Wooldridge, 192 Mo. 12, 91 S. "W. 125; De
Coster V. Herzog Co., 97 N. T. S. 295; Pizzi
V. Nardello, 23 Pa. Super. Ct. 35; Jenkinson
Co. V. Eggers, .28 Pa. Super. Ct. 151; Armour
V. Produce Co., 28 Pa. Super. Ct. 524; St.

Louis Southern R: Co. v. Demsey [Tex. Civ.
App.] 13 Tex. Ct. Rep. 961, 89 S. "W. 786;
Mullen V. Galveston, fete, R. Co. ftex. Civ.
App.] 92 S. "W. 1000; Maffl v. Stephens [Tex.
Civ. App.] 93 S. "W. 158; Hamann v. Milwau-
kee Bridge Co. ["Wis.] 106 N. "W. 1081.

3. Exclusion to testimony will only be
considered, in the absence of a statement of
facts, when it appears not only that it was
error but that such error, to a reasonable
certainty, was prejudicial to appellant.
Gatlin v. Street [Tex. Civ. App.] 90 S. W. 318.

To sustain exceptions they must contain
within themselves sufficient to show that
the exceping party was aggrieved. Lenfest
V. Robbins [Me.] 63 A. 729. The rule that
an assignment of error in refusing to al-

low a witness to answer cannot be consid-
ered where it does not appear what the an-
swer would have been does not apply where
the court rules out an entire line of evi-

dence or where he holds a witness to be
incompetent. Union R. Co. v. Hunton, 114
Tenn. 609, 88 S. W. 182. "When the alleged
error is the rejection of evidence, it is not
necessary that the record contain all the
evidence. Mackel v. Bartlett [Mont.] 82 P.
795. Exclusion of evidence will not be con-
sidered where the record does not show its

relevancy. Luhn v. Luhn [Tex. Civ. App.]
93 S. "W. 526; In re Angle's Estate [Cal.] 82

P. 668; Cook v. State [Tex. Civ. App.] 13
Tex. Ct. Hep. 1029, 89 S. "W. 641; Humphrey
V. Pope [Cal. App.] 82 P. 223; Merrill v.

Milliken [Me.] 63 A. 299; Sneuecor v. Pope
[Ala.] 39 So. 318.
Must silow g^Tound of exclusion: Assign-

ment of errors in excluding evidence will
not be considered when the record does not
disclose what the objection to it was. Bry-
son v. Boyce [Tex. Civ. App.] 92 S. W. 820;
Jennings v. Edgefield Mfg. Co. [S. C] 52 S.

B. 113; Kinney v. Brotherhood of American
Toemen [N. D.] 106 N. W. 44; "V"eatch v.

Gray [Tex. Civ. App.] 91 S. "W. 324; Jones v.

Humphreys [Tex. Civ. App.] 13 Tex. Ct. Rep.
684, 88 S. "W. 403; Gulf, etc.. R. Co. v. Hays
[Tex. Civ. App.] 13 Tex. Ct. Rep. 762, 89 S.

"W. 29; Metropolitan St. R. Co. v. "Wishert
[Tex. Civ. App.] 13 Tex. Ct. Rep. 799, 89 S.

"W. 460.

The evidence excluded must appear.
Screws v. Anderson [Ga.] 52 S. E. 429;
Dowie v. Priddle, 116 111. App. 184; Flint v.

Illinois Cent. R. Co. [Ky.] 88 S. "W. 1055;
Magnolia Metal Co. v. Gale [Mass.] 78 N. B.
128; Parker v. Holland, 115 Mo. App. 681,
91 S. "W. 978; Peterson v. Hansen [N. D.] 107
N. "W. 528; O'Keefe v. Dillenbeck [Okl.] 83
P. 540; Creachen v. Bromley Bros. Carpet
Co. [Pa.] 63 A. 195; Ramm v. Galveston, etc.,

R. Co. [Tex. Civ. App;] 92 S. "W. 426. In or-
der for the exclusion of oral testimony to
be considered, it must appear that a perti-
nent question was asked, and that the court
ruled out the answer, and that a statement
was made to the court at the time, showing
what the answer would be; and that such
testimony "was material and would have
benefited the complaining party. Moore v.

Mobley, 123 Ga. 424, 51 S. E. 351; Screws v.

Anderson [Ga.] 52 S. E. 429; Bowden v.

Bowden [Ga,] 53 S. B. 606; Fleener v. John-
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ciency of evidence,* instructions/ findings/ verdict,' Judgment and relief granted,'

grant or denial of a new trial/ proceedings on intermediate appeals.'"

son tind. App.] 77 N. E. 366; Meyers v.

Clarke [Ky.] 90 S. W. 1049; Union R. Co. v.

Hunton, 114 Tenn. 609, 88 S. "W. 182.
4. Must Bhon- Kifl the evidence. Town-

send V. Beatrice Cemetery Ass'n [C. C. A.]
138 P. 381; Williams v. Jones [Ariz.l 85 P.

399; Empire Smelter Co. v. Gardiner Wor-
then & Goss Co. [Ariz.] 85 P. 729; Merritt
V. Wallace [Ark.] 88 S. W. 876; Matlock v.

Stone [Ark.] 91 S. W. 553; Either v. Chris-
tensen [Cal. App.] 81 P. 670; Lewis v. San
Francisco [Cal. App.] 82 P. 1106; Downing
V. Donegan [Cal. App.] 82 P. 1111; Mahoney
V. American Land & Water Co. [Cal. App.]
83 P. 267; In re Wikman's Estate [Cal.] 84

P. 212; Axelson v. Anderson [Colo.] 83 P.

626; Noxon V. Remington [Conn.] 61 A. 963;
Louisville & N. R. Co. v. Jones [Fla.] 39 So.

485; Vauek v. Senft [111.] 78 N. E. 17; King
V. King, 215 111. 100, 74 N. B. 89; City of
Chicago V. Mecartney, 216 111. 377, 75 N. B.

117; City of Mattoon v. Noyes, 218 111. 594,

75 N. E. 1065; Kalish v. Chicago, 219 111. 133,

76 N. E. 40; Lumbard v. Holdiman, 115 111.

App. 458; Todd v. Banning, 118 111. App. 676;
Kingsbury v. Andrews, 119 111. App. 35;

Bldg. & Loan Ass'n, 119 111. App. 39; Mc-
Knight V. Walker, 119 111. App. 138; Stand-
ley V. Cleveland, etc., R. Co. [Ind. App.] 75

N. E. 674; Missouri, etc., R. Co. v. Sheppard
[Kan.] 82 P. 787; Holmes v. Robertson

, County Ct. [Ky.] 89 S. W. 106; Durrett v.

Durrett [Ky.] 89 S. W. 210; Providence-
Washington Ins. Co. V. Paducah Towing Co.
[Ky.] 83 S. W. 722; Walker v. Baldwin
[Md.] 63 A. 362; O'Brien v. Murphy, 189
Mass. 353, 75 N. E.- 700; Hosher-Platt Co. v.

Miller [Mass.] 76 N. B. 650; Whitehouse v.

Aiken [Mass.] 77 N. E. 499; Reelman v.

Grosfend [Mich.] 12 Det. Leg. N. 335, 104

N. W. 331; Vandeventer v. Goss, 190 Mo.
239, 88 S. W. 610; Harrison v. Pounds, 190
Mo. 349, 88 S. W. 713; McKinney v. North-
cutt, 114 Mo. App. 146, 89 S. W. 351; Sov-
ereign Camp, Woodmen of the World v.

Wood, 114 Mo. App. 471, 89 S. W. 891; Hickey
v. Anaconda Copper Min. Co. [Mont.] 81 P.

806; Kupke v. Polk [Neb.] 103 N. W. 321;

Kinney v. Brotherhood of American Toe-
men [N. D.] 106 N. W. 44; Diamond Rubber
Co. v. McClurg, 6 Ohio C. C. (N. S.) 556;

McKinnon v. Higgins [Or.] 81 P. 581; Miles
V. Swanson [Or.] 82 P. 954; Peatherstone v.

Brown [Tex. Civ. App.] 13 Tex. Ct. Rep. 387,

88 S. W. 470; Meats v. Jesse French Piano &
Organ Co. [Tex. Civ. App.] 13 Tex. Ct. Rep.
1017, 89 S. W. 456; Guyer v. Snow [Tex. Civ.

App.] 90 S. W. 71; Thatcher v. Jeffries [Tex.

Civ. App.] 91 S. W. 1091; Western Supply &
Mfg. Co. V. U. S. & Mexican Trust Co. [Tex.

Civ. App.] 92 S. W. 986; Pinto v. Rintleman
[Tex. Civ. App.] 92 S. W. 1003; Sawyer v.

First Nat. Bank [Tex. Civ. App.] 93 S. W.
151; Stewart v. Gold & Copper Co., 29 Utah,
443, 82 P. 475; Dawson v. Dawson [Wash.]
82 ip. 937; Allen v. Baxter [Wash.] 85 P. 26;

Callahan v. Houck & Co. [Wyo.] 83 P. 372.

The rule that a verdict will not be reviewed
unless all the evidence is Drought up can-
not be invoked to prevent review of a ver-
dict in a case in which jury themselves
viewed the premises on the ground that
such knowledge as they gained for them-
selves cannot be brought up (Williams v.

Seattle [Wash.] 83 P. 242), because they are
presumed to view the premises merely so
as better to understand the evidence ad-
duced, not to obtain evidence for them-
selves (Id.). Where the order denying a
motion for a new trial was not attested at
the time of the appeal, it must be presumed
that the evidence was sufficient to justify
the decision. Stephens v. Faus [S. D.] 106
N. W. 56. Where the return of the justice
showed that certain exhibits were intro-
duced in evidence, but did not contain them,
the question of the sufficiency of the evi-
dence could not be considered though the
return stated that It contained all the evi-
dence in the case, the exhibits not being
before the court. Village of Wayne v.

Goldsmith [Mich.] 12 Det. Leg. N. 516, 104
N. W. 68 9.

5. The bill of exceptions must show at
whose instance instructions complained of
were given. Martin v. Chicago & M. Blec.
R. Co.,. 220 111. 97, 77 N. E. 86. An assign-
ment that the charge submitted a ground
of recovery not authorized by the pleadings
will not be considered without a statement
of facts, unless It appears from the record
that It was prejudicial. Missouri, K. & T.

R. Co. V. Elliott [Tex. Civ. App.] 93 S. W.
706. An instruction premised with the
phrase "ip view of the argument of the
counsel," will not be reviewed in the ab-
sence of a showing of what the argument
consisted. Beaty v. El Paso Elec. R. Co.
[Tex. Civ. App.] 91 S. W. 365. Where an
instruction did not limit the right to re-
cover to damages for negligence charged in
the declaration, but the declaration is not
in the abstract, it will be presumed that the
proof was confined to the negligence
charged. City of Waukegan v. Weale, 118
111. App. 460.
Necessity of shOTvlng instructions refused

or excepted to: Failure to observe clause 5
of rule 22 requiring a setting out of instruc-
tions requested and refused precludes their
consideration. Perdue v. Gill [Ind. App.] 73
N. E. 894. Refusal of a charge not appear-
ing in the bill of exceptions, the assign-
ment will not be reviewed. Chambers v.

Milner Coal & R. Co. [Ala.] 39 So. 170. The
supreme court will not consider grounds of
appeal relating to the dharge of the court,
where there is no reference to such charge
in the "case." Ragsdale v. Southern R. Co.
[S. C] 51 S. B. 540; Abrahams v. Columbia,
etc., R. Co. [S. C] 53 S. B. 819. Error in
refusing requests to charge not considered
unless requests are in record. Max Simons
& Co. V. McDowell [Ga.] 53 S. E. 1031.
Where none of the instructions are set out
in the abstract as required by Sup. Ct. Rule
9, it will be presumed that they were cor-
rect. Shorter University v. Franklin Bros.
Co, [Ark.] 88 S. W. 587. Errors in instruc-
tions will not be considered where the in-
structions are not copied or called for in
the bill of exceptions, though they appear
in other parts of the transcript. Hartin
Commission Co. v. Pelt [Ark.] 88 S. W. 929.

Necessity of showingr entire chnrset The
fact that a bill of exceptions purporting to

contain the instructions given below does
not expressly state that it contains all the
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instructions does not warrant a presump-
tion in the appellate court that other in-

structions were g'iven covering a point pre-
sented by an instruction claimed to have
been erroneously refused. Zipkie v. Chi-
cago, 117 111. App. 418. The giving or re-

fusal of instructions cannot be reviewed
unless the record contains the entire charge.
Baker v. Gowland [Ind. App.] 76 N. B. 1027;
Snedecor v. Pope [Ala.] 39 So. 318; Denver
City Tramway Co. v. Nicholas [Colo.] 84 P.

813; Gumaer v. White Pine Lumber Co.
[Idaho] 83 P. 771; Pittsburg, etc., R. Co. v.

Smith, 110 111. App. 154; Village of Wilmette
V. Brachle, 110 111. App. 356; The Fair v.

Hoffmann, 110 111. App. 500; Willey v. Dake,
118 111. App. 47; Chicago Furniture Co. v.

Cronk [Ind. App.] 74 N. B. 627; State v.

Kirkpatrick [Iowa] 105 N. "W". 121; Grantz
V. Deadwood [S. D.] 107 N. W. 832.

Necessity of sSsowing evidence: A charge
which is not obviously erroneous in the
light of the pleadings and verdict will not
be considered in the absence of a bill of ex-
ceptions or statement of facts. Granberry
v. IVIussraan [Tex. Civ. App.] 90 S. W. 533.

An assignment of error in refusing to in-

struct the Jury to disregard a certain sched-
ule will not be considered where it does not
point out any evidence in the record as to
such schedule. Buckler v. Kneezell -[Tex.
Civ. App.] 91 S. W. 367. An assignment of
error as to instructions given or refused can-
not be considered in the absence of a state-
ment of facts. Guyer v. Snow [Tex. Civ.
App.] 90 S. "W. 71. In the absence of a
statement of facts, the court on appeal in a
criminal case cannot review requested
charges and bill of exceptions. Patterson v.

State [Tex. Cr. App.] 88 S. W. 226. Where
an objection to an instruction based on an
admission of appellant made in open court
but not In the record Is urged as ground
for reversal, appellate court will presume
statement in Instructing to be true nothing
to the contrary appearing in the record.
Cincinnati, etc., R. Co. v. Swales [Ind. App.]
73 N. E. 1093. The substance of the evi-
dence is material to the consideration of
errors in instructions, other than abstract
propositions of law, and must be incorpo-
rated in appellant's abstract. Beavers v.

Security Mut. Ins. Co. [Ark.] 88 S. W. 848.

Where error is alleged as to an instruc-
tion, appellant must affirmatively show that
the evidence did not justify it, as the pre-
sumption is otherwise. Flinn v. Crooks
[Cal. App.] 83 P. 812. Where, in an action
for injuries, the jury were not instructed to
pass on certain evidence, it was presumed
on appeal that sucli evidence was true and
would have established in the hands of the
jury everything it tended to prove. Hanson
v. Manchester St. R. Co. [N. H.] 62 A. 595.
A bill of exceptions to a refusal to give re-
quested instructions based on factual hy-
pothesis must show in itself, or by express
reference, that there was evidence in sup-
port of the hypothesis even though the le-
gal proposition contained in the request was
correct. Neal v. Allen [Me.] 62 A. 706. An
assignment of error in giving a charge can-
not be considered where the record does not
contain all the evidence. Ross v. Roy [Ala.]
39 So. 583. Errors assigned upon instruc-
tions may be examined though the bill of
exceptions does not purport to contain all

the evidence in the case. Regan v. Mc-
Carthy, 119 111. App. 5-78. To warrant an

appellate court in determining whether
there "svas error in giving or refusing an
instruction to return a certain verdict, the
bill of exceptions must show that all of the
evidence has been set forth. Rockwell v.

Capital- Traction Co., 25 App. D. C. 98.

Where bill of exceptions sets forth no evi-
dence entitling appellant to instructions
asked for, it was not error to refuse them.
Crandell v. Classen, 25 App. D. C. 5. Where
the evidence is not contained in the record,
the instructions will be presumed to be cor-
rect unless wrong under any state of facts
which might have been proven at the trial.

Grantz v. Deadwood [S. D.] 107 N. W. 832.
Objection that a certain instruction for
plaintiff ignored a certain "paper writing"
claimed to affect defendants' rights could
not oe reviewed where the writing was not
in the record. Oldenburg v. Dorsey [Md.]
62 A. 576. Where an "agreement in writ-
ing" and supplement thereto referred to in
one of appellants* refused prayers was not
contained in the record the presumption "was
that there was nothing in them to justify
the granting of the prayer. Id.

6. Judgment imports such findings as are
necessary to sustain. Hughes v. Landrum
[Tex. Civ. App.] 13 Tex. Ct. Rep. 787. 89 S.

W. 85; White v. Hines, 114 Mo. App. 122, 89
S. W. 349. Findings of a trial court are to
be so construed as to uphold them rather
than otherwise. Griffin v. Pacific Elec. R.
Co. [Cal. App.] 82 P.. 1084. The appellate
court will reconcile findings when it can
reasonably do so. Stohr v. Stohr [Cal.] 82
P. 777. When a judgment entered upon a
short decision has been unanimously af-
firmed by the appellate division, the court
of appeals is bound to assume that the trial
court found all the facts warranted by the
evidence and necessary to support the judg-
ment. Miller v. New York, etc., R. Co. [N.
Y.] 75 N. E. 1111. But this rule cannot be
applied to a judgment void upon its face by
complete failure to make a finding upon an
essential issue in the case. Id. Nor where
the judgment of the trial court can find no
support in the findings however construed.
Id. A judgment cannot stand on appeal un-
less supported by the findings. Lambert v.

Bates [Cal.] 82 P. 767. WJiere the judgment
is sustained by findings made on sufficient
evidence, other findings are immaterial.
People V. Davidson [Cal. App.] 83 P. 161.
Where the trial court hears all the evi-
dence, noting exceptions to parts thereof
but reserving his rulings, it will be pre-
sumed on appeal that he disregarded im-
proper evidence in making his findings, in
the absence of conclusions of law and fact
to the contrary. Goodson v. Fitzgerald
[Tex. Civ. App.] 90 S. W. 898. The exist-
ence of unpaid taxes being im.material un-
less they were claims within the meaning
of a contract a finding that the taxes "were
valid claims against the property" should
be regarded as meaning valid claims within
the meaning of the contract. Dodson v.

Crocker [S. D.] 105 N. W. 929. Where, in
equity, special findings of fact are made
but no general finding and the evidence is
not preserved, the sole question is whether
the Judgment is supported oy the special
findings and the pleadings. Kupke v. Polk
[Neb.] 106 N. W. 459. If in such case there
is no finding on a material issue such issue
must be determined against the party
charged with establishing it. Id. Where
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the record fails to' show any evidence in
support of alleg:6d affirmative defenses or
counterclaims, failure to make any findings
as to such issues will create the presump-
tion that no evidence was introduced to'

support them, especially when the statement
purports to contain all the material evi-
dence. Roberts v. Hall, 147 Cal. 434, 82 P.

66. The record containing no findlngrs of
' fact, the appellate court will impute to the

trial court such findings, if supported by
the evidence, as' will support the judgment.
Ragley Lumber Co. v. Insurance Co. [Tex.
Civ. App.] 94 S. W. 185. Appellate courts
must assume, in the absence of specific and
unambiguous findings of fact to the con-
trary, that the lower court intended to find
t'nose facts which are responsive to the Is-

sue made by the pleadings and essential to
the Judgment rendered. Burnett v. Doyle
[Colo.] 83 P. 967. Where a case is sub-
mitted to the jury upon special Issues, it

will be assumed, under the statute of prac-
tice, on appeal that an issue which was not
submitted though there was evidence justi-
fying its submission, was decided by the
court in favor of the prevailing party.
Horstman v. Little [Tex. Civ. App.] 88 S.

W. 286. Omitted finding presumed to have
been against appellant, Kaestner v. Farm-
ers' & Merahants' State Bank, 112 111. App.
158. Failure to find upon some issue, which
would invalidate a judgment otherwise fully
sustained by the findings, is not ground for
reversal in the absence of proof in the rec-
ord that evidence was introduced on that
point. Downing v. Donegan [Cal. App.] 82
P. 1111. Reversal cannot be had for failure
to find on an affirmative defense where rec-
ord fails to contain the evidence. Prince v.

Kennedy [Cal. App.] 85 P. 859.

7. Nothing can be presumed in favor of
the special findings or answer to interroga-
tories. Indianapolis St. R. Co. v. Johnson,
163 Ind. 518, 72 N. E. 571. Appellate courts
must presume that the jury obeyed instruc-
tions. Chicago City R. Co. v. Hyndshaw,
116 III. App. 367. In the absence of a show-
ing to the contrary it must be presumed
that issues arising in a case were properly
submitted to the jury and that the jury
heeded the instructions. Kinney v. Broth-
erhood of American Toemen [N. D.] 106 N.
"W. 44. 'Where plaintiff relied on two dis-
tinct propositions of fact either of which
would warrant a recovery if true, and the
record does not show how the questions
were submitted to the jury or which propo-
sition "was found to be true, the verdict
cannot be disturbed unless it is clear that
neither proposition was true. Id. Must be
presumed that Jury followed repeated in-
structions that plaintiff could not recover
any damages because of the operation of a
street railroad on a particular street. Ab-
bott V. Milwaukee Light, Heat & Traction
Co. [Wis.] 106 N. W. 523. Where the evi-
dence is not before the court, it will be pre-
sumed that the verdict was according to the
evidence and the statute requiring the jury
to assess the value of each item. Johnson
V. Citizen^' Bank [Ala.] 39 So. 577. Where
either of two rulings, one correct and one
erroneous, would have supported a genera!
verdict, it will not be presumed to rest on
the correct ruling. Jaquith v. Davenport
[Mass.] 78 N. E. 93.

8. A judgment will be gi-ven such a con-
struction as will support it, if posssible

within reason and accepted rules of con-
struction. Pacific Pav. Co. v. Vizellch [Cal.

App.] 82 P. 82. Where a general judgment
is rendered and the grounds upon which it

was based are not saved. It will have to be
sustained if there is any ground supporting
It. Galveston, etc., R. Co. v. Kropp [Tex.
Civ. App.] 91 S. W. 819. Where judgment
was rendered absolutely for defendant, it

will be assumed on appeal under Mun. Ct.
Act, § 249 (Laws 1902, p. 1561, c. 580), that
the justice concluded from the whole case
as a matter of law that plaintiff could not
recover. Sultan v. Misrahi, 47 Misc. 655, 94
isr. T. S. 519. A decree will be presumed to
liave been based on pleas though they are
not mentioned therein. Sellers v. Farmer
[Ala.] 41 So. 291. On appeal from the entry
of nunc pro tunc judgment, it will be pre-
sumed that the court acted correctly where
the bin of exception does not contain all

facts upon which the judge acted. Slayden
& Co. V. Palmo [Tex. Civ. App.] 90 S. W.
908. It will be presumed that orders neces-
sary to sustain a judgment were entered in
the trial court in the absence of a showing
that they were not entered. That order of
adjournment was entered. Weske v. Ciii-

cago Union Traction Co., 117 111. App. 298.
Where the finding of the trial court is that
$300 is a reasonable attorney's fee, while
judgment is for $350, and no explanation is

contained in the briefs nor any point made
thereon by appellant, it will be presumed on
appeal that $350 was regarded as a reason-
able fee by trial court. Corson v. McDon-
ald [Cal. App.] 85 P. 861. Action of the
court in entering an aflirmance of an as-
sessment on failure of appellant to perfect
the appeal in time is presumed without er-
ror in the absence of a clear showing to the
contrary. Stephens v. City Council of City
of Marion [Iowa] 107 N. W. 614. Where
the court imposed a sentence to begin on
the future termination of another sentence
of a different court, it will be presumed, in
the absence of a showing to the contrary,
that it had before it a record of the convic-
tion in the prior proceeding to justify its
action. Rigor v. State [Md.] 61 A. 631. A
judgment dismissing an appeal to the dis-
trict court could not be reviewed where
neither the motion to dismiss nor the
grounds thereof appeared in the record.
Edwards v. Fagles [N. D.] 107 N. W. 43.

The oversight and direction of the settle-
ment of estates is committed to the district
courts and the appellate court will not inter-
fere except upon a clear showing that jus-
tice demands it. Wheeler v. Long [Iowa]
105 N. W. 161. Where a decree declined to
clear up a building on account of a liquor
nuisance and the complaint did not show
that defendant was the owner, it was pre-
sumed that the owner was not made a party
to the action. Stahl v. Weston [Iowa] 106
N. W. 206. Where' the record is indefinite
the determination of the court below as to
amount undue on a mortgage will not be
interfered with especially where it sought
to enforce an unconscionable claim. Oska-
loosa Nat. Bldg. L. & Invest. Ass'n v. Baily
[Iowa] 105 N. W. 417. The supreme court
will not gi-ant relief on the ground of al-
leged fraud on the part of representatives
of an estate where the court below refused
to find fraud and there is nothing in the
record to suggest it. Barry v. Mlnahan
[Wis.] 107 N. W. 488. The appellate court
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Is bound to presume any finding of fact sup-
ported by the record whicli would warrant
the judgment. Smily v. Mcintosh [Iowa]
105 N. W. 577. On appeal from a judgment,
the successful party is entitled to have the

evidence construed most favorably to sup-

port the Judgment. Bannon v. New York,

etc., R. Co., 98 N. T. S. 770. Where in a suit

for specific performance the appellant's ab-

stract contains only a meager portion of the

evidence and does not disclose the theory of

the trial court, it will be assumed that the

evidence was sufHcient to sustain the Judg-
ment. Mitchell v. Mitchell, 191 Mo. 475, 90

S. "W. 1147. In a suit for divorce and par-

tition of community property, it must be
assumed, in the absence of a statement of

facts, that the court made a fair and equi-

table distribution and was founded on evi-

dence sustaining it. Longwell v. Longwell
[Tex. Civ. App.] 13 Tex. Ct. Rep. 600, 88 S.

W. 416. In the aosence of a statement of

facts, it must be presumed that all matters
pleaded by the parties and necessary to sus-

tain the judgment were proven. Id. In the

absence of some of the pleadings, it will be
presumed on appeal that they were suffi-

cient to sustain the Judgment. Western
Supply & Mfg. Co. v. U. S. & Mexican Trust
Co. [Tex. Civ. App.] 92 S. W. 986. In the
absence of a statement of facts it will be
presumed that all facts included in the judg-
ment were amply established. Owens v.

Owens [Tex. Civ. App.] 90 S. W. 664. In
the absence of a certificate on the clerk
that the appellant has filed a complete rec-

ord, the appellant cannot raise any ques-
tion as to whether the recitals in the orders
appealed from are sufficient to sustain the
Judgment. Franklin Union, No. 4 v. People,
220 111. 355, 77 N. E. 176.

Bar by limitations: Return of service

in time to toll statute not presumed against
fact of appearance when too late. Dolan v.

Burlington, etc., R. Co. [Iowa] 105 N. W.
834. Whether action was barred by limita-

tions was not properly before the court for
review where it did not affirmatively ap-
pear from the record when the action was
commenced. Bruce v. Wanzer [S. D.] 105 N.

W. 282.
9. All presumptions favor the order

granting a new trial. Le Tourneux v. Gil-

liss [Cal. App.] 82 P. 627. In absence of af-
firmative showing action of trial court in

granting a new trial presumed correct.

Linderman v. Nolan [Okl.] 83 P. 796. The
record on appeal from an order refusing a
new trial should contain the judgment roll,

the bill of exceptions used at the hearing,
and a copy of the order refusing a new
trial. Mendocino County v. Peters [Cal.

App.'] 82 P. 1122. The merits of an order
setting aside a verdict cannot be considered
on appeal where no evidence is returned.
Herrmann v. Herrmann, 98 N. T. S. 655. On
appeal from an order granting a new trial

because of an instruction given, the order
will be affirmed "where the evidence neces-
sary to determine "whether such instruction
"was erroneous or correct is not in the record.
Goodwin Mfg. Co. v. Arthur Fr'itsch Foun-
dry & Mach. Co. [Mo. App.] 89 S. W. 911.

Where a judgment setting aside a verdict
and granting a new trial does not show on
which of the many grounds specified it was
based, and no bill of exceptions touching the
trial was filed, it will be presumed that the
court was justified. Pace v. Paducah R. &

Light Co. [Ky.] 89 S. W. 105. The rule that

where the bill of exceptions or certificate

of evidence falls to show exceptions to the

action of the court in overruling a motion
of a new trial the appellate court will not
inquire into the sufficiency of the evidence
applies to contested will cases as well as to

ordinary action at law. Johnson v. Farrell,

215 111. 542, 74 N. B. 760. Where alleged

newly discovered evidence is not set out in

motion for new trial, the refusal of the new
trial will not be disturbed. Johnson v.

Thrower, 123 Ga. 706, 51 S. B. 636; Seattle

Lumber Co. v. Sweeney [Wash.] 85 P. 677.

An order granting a new trial will not be
sustained as a discretionary order based
upon the ground that the verdict or findings

were contrary to the evidence unless it af-

flrmatively appears from the record to have
been based upon the ground. In re Brad-
ley's Estate [Minn.] 106 N. W. 338. Where
the court improperly submitted the case to

the jury on the theory that the entire sale

was presumed fraudulent, and no other er-

ror appeared, it was presumed that a new
trial was granted on that ground, though
the reason therefor was not given. Kolan-
der V. Dunn [Minn.] 104 N. W. 371. The
supreme court will not presume that a new
trial was granted on the ground that the

verdict was contrary to the evidence that

fact not appearing from the order itself or

a memorandum thereto attached. Laws
1901, c. 46, p. 51. Kolander v. Dunn [Minn.]

104 N. W. 371. A new trial being granted
for error in sustaining a plea in abatement
to a counterclaim, the appellate court would
presume if such presumption were necessary
to uphold the decision, that a new trial was
granted on the counterclaim alone. Schmidt
V. Rosner [Iowa] 106 N. W. 760. Excep-
tions to the refusal of a new trial will not

be considered where the grpunds upon which
the motion was made are not set out in the

record. Carter v. Western Union Tel. Co.

[S. C] 53 S. E. 539; Armstrong v. Stewart
[Iowa] 106 N. W. 512; Houghton v. Market
St. R. Co. [Cal. App.] 82 P. 972; Clark v.

Rauer [Cal. App.] 83 P. 291.

10. Alleged error In assessing damages
against defendant on the ground that his

appeal from a Justice was taken for delay,

and in failing to apportion costs on such
appeal, could not be revie"wed in the absence
of a bill of exceptions, both questions de-
pending upon the evidence. Salomon v. Cen-
tral House Furnishing Co., 112 111. App. 187.

Dismissal of appeal from a justice not re-

viewed in aosence of bill of exceptions con-
taining motion, ruling, or exception. Lam-
bert V. Janss, 117 111. App. 71. Objection to

an Intermediate appeal bond where abstract
did not show in what capacity appellant
asked for an appeal, not considered. Gris-
wold V. Smith, 116 111. App. 223. The re-
fusal of the circuit court on appeal from the
probate court to allow the appellant to amend
the record by having a certified copy filed

will not be disturbed by the supreme court
where it does not appear in the record that
any application was ever made to the circuit
court to allow such amendment. Watson v.

Pollitzer [S. C] 51 S. E. 914. Where an or-
der of reversal entered by the appellate di-
vision is silent as to the ground of reversal,
the court of appeals will presume that the
Judgment of the trial court was not re-
versed upon a question of fact and that
facts as found were approved by the appel-
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(§9) E. Conclvsiveness of record and effect of conflicts therein}^—The rec-

ord imports absolute verity,'^ and cannot be impeached by affidavits" or by the

statement of counsel.^* In case of conflict, that part of the entire record whose

appropriate function it is to present that particular matter prevails.^' The pre-

sumption of absolute verity will not be indulged to prohibit correction of an obvious

clerical mistake.^"

§ 10. Transmission of record to reviewing court. A. Form and contents of

transcript or return}''—The transcript includes both the record proper and the

secondary record, and generally all of such records should be included ^' though

late division. McClure v. Leayoraft [N. Y.]
75 N. B. 961.

11. See 5 C. L. 184.
12. Lindley v. Kemp [Ind. App.] 76 N. E.

798. The record entry as to the dates when
the bill of exceptions was flled below can-
not be impeached. Swafford v. Swafford
[Ga.] 53 S. E. 959. Upon a dispute as to
whether a certain allegation was in the an-
swer when the case was tried, the case must
be disposed of on the record as certified.

United States Fidelity & Guaranty Co. v.

Boyd [Ky.] 94 S. "W. 35. In a petition for
review by certiorari, the return of the offi-

cer serving the summons must be treated as
absolutely true. Party cannot say he fore-
bore to appeal because not served, and hence
ignorant. McAnaney v. Quigley, 105 111.

App. 611. Justice docket entry of judgment
conclusive on matters within his jurisdic-
tion. Town of Chalmers v. Tandy, 111 111.

App. 252. An order denying a motion to set
aside a verdict will not be considered where
the record shows that no motion was made.
Koeppel V. Koeppel, 98 N. T. S. 670. A rec-
ord entry of a continuance of 30 days is in-
sufficient to impeach the record entry of a
decree on the same day. Lyon v. Bass
[Ark.] 89 S. W. 849. If the court having
jurisdiction of a cause proceeds in an irreg-
ular or erroneous manner, the remedy is not
in habeas corpus but in the prosecution of
error; and in such a case the record imports
absolute verity until it is corrected in a
proper proceeding for that purpose. Lilli-

bridge v. State, 7 Ohio C. C. (N. S.) 452.

13. Where on appeal appellee filed affida-

vits that a certain deposition was read on
trial and not copied in the transcript and
there were counter-afflidavits, the court can-
not decide the question. Gaboury v. Coombs
[Ky.] 89 S. W. 300. The certificate of clerk
that the transcript is complete cannot be im-
peached by affidavits. Gaboury v. Coombs
[Ky.] 90 S. W. 281. Records cannot be im-
peached by affidavits. Gregory v. Webb
[Tex. Civ. App.] 13 Tex. Ct. Rep. 1016, 89 S.

W. 1109. Where the order book entry
showed that an oral motion for venire de
novo was joint and the bill of exceptions
showed that it was several, it was held that
the bill of exceptions would prevail. Doug-
las v. Indianapolis & N. W. Traction Co.
[Ind. App.] 76 N. E. 892. A recital in the
record as to the date of flliilg an affidavit

of appeal Is controlled by the affidavit itself,

where it shows that It was filed subse-
quently. State v. Gates, 113 Mo. App. 649, 88

a. W, 640. Omissions of proceedings in re-

turn cannot be supplied by affidavit. For-
man v. New Tork Transp. Co., 95 N. T. S.

581.
14. Where blU erroneously recites that a

lease expired on Nov. 25, Instead of Nov. 24,

said recital is nevertheless binding and
counsel cannot correct it in his argument.
Byrne v. Morrison, 25 App. D. C. 72.

15. The correctness of a record certified
as correct by the clerk as to the date of
entry of a decree is not overcome by a rec-
ord entry on the same day of a continuance
for taking a deposition and a certificate to
the deposition reciting that it was taken at
a later date, though the decree recites that
such deposition was considered. Lyon v.
Bass [Ark.] 89 S. W. 849. The certificate of
the clerk that a decree was rendered on a
certain term day controls an indorsement
on the record entry showing that it was re-
corded at a late date. Williams v! Ritchie
[Ark.] 91 S. W. 183. If the record shows a
refusal to plead over after sustaining de-
murrers to the replications but the judg-
ment shows a joinder of issue, the latter
will control and enables plaintiff to claim
review of the rulings on the demurrers.
Alabama Jail & Bridge Co. v. Marion County
[Ala.] 40 So. 100. Recitals in a judgment
that the parties appeared by their attorneys
at the time the judgment was rendered,
while presumptively true, are controlled by
an affirmative showing in the bill of excep-
tions that they are not true. Schlachter v.

St. Bernard's Roman Catholic Church [S. D.]
105 N. W. 279. Where the bill of excep-
tions purports to contain an extract from
the record in the case, and the same is at
variance with what is contained in the
transcript of the record duly certified by the
clerk, the latter will control as to what is

the true record in the case. Georgia South-
ern & P. R. Co. v, Pritchard, 123 Ga. 320, 51
S. E. 424. Where the statement of facts
contains evidence which the bill of excep-
tions recites as excluded, the appellate court
cannot hold that such evidence "was excluded.
Mullen v. Galveston, etc., R. Co. [Tex. Civ.
App.] 92 S. W. 1000. A bill of exceptions
reciting that a notice of intention to move
for new trial was seasonably served and
filed takes precedence over a recital in the
notice of intention that It was filed one day
after time had expired, inasmuch as such
notice Is not part of the record. Mendocino
County V. Peters [Cal. App.] 82 P. 1122.
Statement of facts agreed to by the parties
must control the bill of exceptions if in con-
flict. Houston, etc., R. Co. v. O'Donnell
[Tex. Civ. App.] 90 S. W. 886.

16. Where there is a palpable mistake in
the clerk's return, the record must control.
Magglo v. Ocean View Cemetery, 47 Misc.
680, 94 N. T. S. 595.

17. See 5 C. L. 186.

18. Transcript must contain the judgment
or final order of the court below. Modern
Woodmen of America v. Plummer [Neb.] 105

N. W. 181. Where, upon a change of venue.
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in some states the parties indicate by precipe what shall be included.^' Ore sam-

ples need not be brought to the supreme court for examination but they may if de-

sired be brought as original exhibits under the rules of the eourt.^" Transcript

should be made up in strict accordance with the rules of the appellate court. ^'

Copies, not the original files, should be sent up ^^ unless the statute requires origi-

nals.^^ Rules usually require the transcript to be indexed,^* paged, and arranged

in an orderly manner.^' One transcript for two closely related appeals may be al-

lowed.^'

(§ 10) B. Authentication and certification."—The transcript must be au-

Ihe clerk of the court in "which the case
was originally brought copiefl a pleading
into the transcript and the clerk of the
court to which the cause was transferred
certified fliat the transcript contained a lull
true, and complete copy of all papers and
entries in the cause, it "was held that the
pleading was in the record, though not cop-
ied therein by the clerk of the court to
which the cause was removed. Chicago, etc.,

R. Co. V. Reyman [Ind.] 76 N. B. 970. Under
Rules p. 99, § 22, preliminary pleadings ren-
dered unimportant by reason of amended
substituted pleadings and on which no rea-
son of appeal is predicated should not be
printed for use of the supreme court of er-
rors. Osoorn v. Norwalk, 77 Conn. 6 63, 60
A. 645. A transcript should contain the
judgment or order appealed from and only
such matters as may be necessary to present
the rulings sought to be reviewed. Fike v.

Ott ]Neb.] 107 N. "W. 774. In Oklahoma,
there are two methods for bringing case up
to supreme court by transcript or case-
made. Williamson v. Williamson [Okl.] 83

P. 718. Although it is proper to omit a
voluminous schedule from the record, when
no exceptions are based on its various items,
but the tenor and purport of the entire
schedule have been reported. Gilbert v. En-
dOTvment Ass'n, 21 App. D. C. 344. Acts
29th, Leg. p. 220, providing that when a
stenographic transcript of the evidence is

brought up, it shall constitute the exclusive
record as to such matters, is constitutional.
Johnson v. State [Tex. Cr. App.] 93 S. W.
735. Acts 29th Leg. p. 219, §§ 3-5, does not
apply where no stenographic transcript is

made out, and in such case it is the duty
of the clerk to prepare and deliver to ap-
pellant a transcript of the statement of

facts prepared by the trial judge. Ferguson
v. Kelly [Tex. Civ. App.] 91 S. W. 804.

19. Where a written praecipe is inserted
immediately before the clerk's certificate
which expressly refer to "the above and
foregoing praecipe," it was held that this
was a substantial compliance with the stat-
ute relating to the praecipe. See Acts 1903,

p. 338, 340, c. 193. Pittsburgh, etc., R. Co. v.

Reed [Ind. App.] 75 N. B. 50. Where the
praecipe calls for a particular part of the
record, only such part is before the appel-
late court, and hence where the part of the
record called for does not show that co-par-
ties who were not joined were not alfected

by the judgment, the appellate court will
not presume that there were such parties.

Helberg v. Dovenmehle [Ind. App.] 76 N. B.

1020. Where the praecipe called for entries

in the trial of the cause, the verdict of the
jury, both special and general, etc., and the
clerk's certificate was Identical with the

praecipe, it was held that the interrogato-
ries submitted to the jury and their answers
thereto were properly transcribed in the
record. Lindley v. Kemp [Ind. Anp.] 76 N.
B. 798. Under Acts 1903, p. 338, c. 193, the
original bill of exceptions containing the
evidence becomes a part of the record when
certified according to the statute, whether
named in the praecipe or not. Brotherhood
of Painters, Decorators & Paperhangers of
America v. Moore [Ind. App.] 76 N. B. 262.
Where the bill of exceptions contains the
evidence and is the only bill that has been
filed, and is the only paper or document per-
mitted by a statute to be incorporated in the
transcript in its original form, a praecipe
directing the clerk to include in the tran-
script certain papers, including "the orig-
inal bill of exceptions," is sufficient to au-
thorize the clerk to incorporate such bill

of exceptions in the record, and the evidence
becomes a part of the record. New Ameri-
can Oil & Min. Co. v. Troyer [Ind.] 76 N. B.
253.

30. Hickey v. Anaconda Copper Min. Co.
[Mont.] 81 P. 806.

21. Florida Land Rock Phosphate Co. v.

Anderson [Pla.] 39 So. 392.

22. In proceedings in error the original
papers cannot take the place of a transcript.
Code Civ. Proc. § 586. Smith T. Delane
[Neb.] 104 N. W. 1054. In proceedings in
error "unlike appeals, the original papers
should not be' sent up. Code Civ. Proc. §

o8'6. Smith v. Delane [Neb.] 104 N. W. 1054.
S3. Under the practice in Wyoming the

original papers are sent to the supreme
court by the clerk of the court below upon
an order of the clerk of the supreme court.
Harden v. Card [Wyo.] 85 P. 246.

34. Hannan Bros. v. Waltenspiel, 29 Utah,
466, 82 P. 859. An index to the bill of ex-
ceptions containing the evidence inserted
immediately before the bill, is Insufficient
where there is no index to the other por-
tions of the record, such record consisting
of 27 type-written pages preceding the bill

of exceptions. McCormick Harvesting Mach.
Co. V. Hinchman [Ind. App.] 76 N. E. 327.

See Appellate Court Rule § 3, 55 N. B. IV.
25. Harden v. Card [Wyo.] 85 P. 246. A

record whicli does not set out the various
papers in the order prescribed by rule 41 of
supreme court practice is not entitled to
record. Brady v. Powers, 105 App. Div. 476,
94 N. T. S. 259. Confused and unintelligible
record, appeal dismissed. Trescott v. Co-
operative Bldg. Bank, 212 Pa. 47, 61 A. 478.

26. Appeal from order removing adminis-
trator and one from order appointing his
successor. Boyd v. Cloud [Del.] 62 A. 294.

27. See 5 C. L. 187. Settlement and sig-
nature of bill of exceptions or case, see ante.
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thenticated '* by tlie clerk ^° of the court from which it comes/" showing its com-
pleteness and verity.^^

(§ 10) C. Transmission, filing, and printing.^^—The transcript must be

filed in the appellate court ^' within the time prescribed by rule or statute/* or an
extension thereof duly granted/^ and complete Jurisdiction is not acquired until

§ 9o. Certificate of contents of record as
requisite to review of particular questions,
see ante, § 9d.

28. A bill of exceptions will be quashed
where not certified and identified sufficiently
to enable the appellate court to know that
it is the identical bill allowed by the trial
court and the whole thereof. State v. Pax-
ton [Neb.] 106 N. W. 166. Document pur-
porting to be a bill of exceptions cannot be
considered unless authenticated by certifi-

cate of the clerk. Duncan v. State [Neb.]
lOG N. W. 1014. Appeal from order dispos-
ing- of an interlocutory motion is well taken
when it affirmatively a^jpears by the certifi-

cate of the clerk that his return contains
correct copies of all the records and files in
the case. McAllen v. McAllen [Minn.] 106
N. W. 100. The fact that exhibits attached
to certain affidavits were detached at the
suggestion of the trial court held immate-
rial. Id.

29. Rule 11 requires the clerk of the
lower court to authenticate the papers sent
up as all or certain ones of the papers in the
case. Harden v. Card [Wyo.] 85 P. 246.

30. A transcript purporting to be from
the superior court but certified by the clerk
of the circuit court and under the seal of
such court, is not sufficiently authenticated.
See Burns' Ann. St. §§ 1426dl, 1426ql. Har-
alovich V. State [Ind. App.] 74 N. B. 903.
Record of register of wills remanded for
certification. Boyd v. Cloud [Del.] ,62 A. 294.

31. A certificate stating "The above and
foregoing to be a true, full and complete
copy of all papers, proceedings and papers"
in an action, not including a certificate that
it is a true copy of the record, is insufficient
as a transcript. Naylor v. Berry [Kan.] 81
P. 473. A certificate attached to the tran-
script reciting that a true and correct copy
of the order refusing a new trial is therein
contained is a sufficient authentication.
Mendocino County v. Peters [Cal. App.] 82
P. 1122.

32. See 5 C. L. 187.
33. In Kansas in the proceedings in error

in the supreme court, the provisions of Code
Civ. Proc. § 546, L. 1905, c. 320, p. 534, are
jurisdictional and mandatory and no degree
of diligence "will excuse the plaintiff in er-
ror from filing a transcripe or case-made
with his petition in error. Kennard v. Alex-
ander [Kan.] 84 P. 377. But where a tran-
script is filed with petition, in "which there
is a mistake or material omission, it is

within the jurisdiction of the court to allow
an amendment within the year for filing the
petition at least. Id. Where a party has,
within due time, done all that is legally re-
quired to effect an appeal from the county
to the district court, and no waiver of the
transmission of the records by -the county
judge is shown, the district court does-not
lose jurisdiction of the appeal by reason of
its being filed six days late. Drexel v. Reed
[Neb.] 95 N. W. 873.

34. Wandelohr v. Grayson County Nat.
Bank [Tex. Civ. App.] 90 S. "W. 180; Butter

V. Lamson, 29 Utah, 439, 82 P. 473; Oppen-
heim v. Richardson & Co. [Ind. T.] 90 S. W.
480; Mix v. Campbell [La.] 38 So. 877; Cali-
fornia Consol. Min. Co. v. Manley [Idaho] 85
P. 919; McClelland v. Cedar Rapids [Iowa]
107 N. W. 428; Incorporated Town of Oilman
v. Fernald [C. C. A.] 141 P. 940. In case of
failure of appellant to file transcript within
prescribed period, appellee at his own cost
may obtain and file one. Morgan v. Morgan,
25 App. D. C. 389. Appeal will be dismissed
where the record is not ^led within the time
allowed unless sufficient excuse for delay is
shown. Peacock v. Kirkland [Ala.] 39 So.
670. Appellants have three judicial days
from the return day to file the transcript
whether the court is in session on that day
or not. Lopes v. Sahuque, 114 La. 1004, 38
So. 810. An appeal must be perfected and
transcript filed within 40 days after entry of
order on a motion for a new trial regardless
of whether appellant had notice of such or-
der or not. Belle v. Staacke [Cal.] 83 P. 245-
In California under Supreme Court Rule 2,

the appellant may file his transcript within
40 days after perfecting his appeal from the
judgment and if a motion for a new trial is

pending then 40 days from the entry of the
order on the motion. Bell v. Staacke [Cal.]
83 P. 245. The rule allowing an appeal from
a judgment and an order denying a new trial
to be made from the same transcript was
not intended to extend the time for filing
the transcript from the date of perfecting
the appeal from the order on the motion for
a new trial. Bell v. Staacke [Cal.] 83 P. 245.
In California, time to file transcript does not
run until after the motion for a new trial is
disposed of. Pollitz v. Wickershara, 147 Cal.
371, 81 P. 1099. According to rule 2 of the
supreme court the transcript must be filed
within 40 days after the appeal is perfected,
unless a proceeding for the settlement of the
bill of exceptions to be used on appeal is
pending. Moultrie v. Tarpio, 147 Cal. 376, 81
P. 1112. A proceeding to settle a bill of ex-
ceptions is not pending so as to extend time
of filing transcript where appellant has. so
long delayed prosecuting an undisposed-of
motion to settle that it is under all circum-
stances too late to do so. Moultrie v. Tarpio,
147 Cal. 376, 81 P. 1112. Transcript filed
after appellate court has taken case for de-
cision will not be considered. Mayer v.
Schneider, 112 111. App. 628. The time for
filing transcript on appeal runs from the final
determination of a motion for a new trial,
hence a conditional grant, which suspends
the absolute determination of the motion un-
til the removal of the condition, suspends
time for filing the transcript, Shepard v.
Robbins Press "Works [Cal.] 85 P, 307, Fail-
ure to file transcript within time limited by
rules of the court without good excuse is
ground for dismissal. Bell v, Staacke [CaJ,]
83 P. 245. Failure to transmit in time, due
to negligence, ground of dismissal. Budden
V. Brooks, 123 Ga. 882, 51 S. B. 727.

35. Under Pub. L. 1903, p. 47, c. 1111, the
supreme court is not authorized to extend thb
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such filing.'* Eelief against accident or mistake is usually grantahle." Where a

hill of exceptions is brought into court on a motion to dismiss and is admitted to

he authentic, it will be received as if regularly transmitted.^* Printing of the

transcript is usually required by rule.'*

(§10) D. Amendment and correcUon.*°—Until the record is sent up the

lower court has full power to correct it.*^ After it is filed in the appellate court,

the practice in some states is to make corrections in the appellate court,^^ while in

ethers the appellate court disclaims such power,*^ and they must be made below

and brought up ** on leave.^^ Unnecessary amendments will be stricken."" An

time for filing the transcript and petition
for a new trial after the expiration of the
time already granted by the trial justice.

Hag-gelund v. Oakdale Mfg. Co., 26 R. I. 520.

60 A. 106. An order extending the time
within which to file a transcript, may be
made after notice of appeal has been given
and before appeal is perfected by the filing

of an undertaking. "Wolf v. City R. Co. [Or.]

85 P. 620. The provision that an order en-
larging the time within which to file a tran-
script "shall be made within the time al-
lowed to file the transcript" simply means
that it should be. made before the appellant
is in default. Wolf v. City R. Co. [Or.] 85
P. 620. Extension of time to settle bill of
exceptions in court below cannot operate as
an extension of the time in which to file

transcript. Butter v. Larason, 29 Utah, 439,

82 1». 473.
36. Morgan v. Morgan, 25 App. D. C. 389.

Without a transcript, appellate court has no
proper foundation for exercise of discretion
upon a prayer for an order either affecting
the merits of the appeal, or the charges in-

cidental to its effective prosecution. Id.

S7. Pacts considered and held not to show
that failure to file the evidence in time was
due to accident, etc., so .as to authorize ap-
pellate court to grant a new trial under Gen.
Laws 1896, c. 2B1, § 2. Haggelund v. Oak-
dale Mfg. Co., 26 R. I. 520, 60 A.' 106. The
appellate court is without jurisdiction to al-

low an extension of time to complete the
record unless within the statutory period a
sufficient transcript is filed to show the pend-
ency of the cause on appeal in that court.
Appeal dismissed where the final decree was
not filed on or before the second day of the

- term. Mahler v. Sanohe, 117 111. App. 572.

Where it appears that clerks did not have
time to transcribe and forward the record,
and it does not appear that plaintiff in error
is chargeable with delay in transcribing and
forwarding the record, appeal will not be
dismissed for delay. Fricker v. American
Mfg. & Imp. Co, [Ga.] 52 S. B. 65. Delay
caused by favor of judge not ground for dis-

missal. Railroad Commission v. Palmer
Hardware Co. [Ga.] 53 S. B. 193.

38. Schwarzchild & Sulzberger Co. v. Ches-
apeake & O. R. Co. [W. Va.] 53 S. B. 785.

39. The circuit court of appeals for the
6th circuit will no longer waive the printing
of the transcript as required by rule 23. In
re Brandford's Petition [C. C. A. ] 139 F.
518.

40. See 5 C. L. 188.

41. During term at which the trial occurs
the entire record is within possession and
control of court. Callahan v. Hauck & Co.

[Wye] 83 P. 372. An order of the court cor-

recting the record as to some proceeding had

before him is equivalent to a finding of fact
on evidence and cannot be reviewed. Chris-
tisen V. Bartlett [Kan.] 84 P. 530.

42. On appeal, findings and proceedings
will be deemed amended in accordance with
the facts proved or an amendment will be
allowed on appeal when evidence was re-
ceived below "Without objection. Coe v.
Rockman [Wis.] 106 N. W. 290.

43, If the order shown by the transcript
was not the one actually entered in the trial
court the correction must be made in that
court and not in the appellate court. Field
V. Field, 117 111. App. 307. A statement of
facts certified to by the trial court cannot
be amended on appeal. Atascosa County v.
Alderman [Tex. Civ. App.] 91 S. W. 846. A
bill signed and filed can be corrected only
by the court where the record is made. Cal-
lahan V. Hauck & Co. [Wyo.] 83 P. 372.
Where a case is submitted on appeal on an
agreed statement of facts, the court cannot
amend the statement to award ambiguity,
but may decline to consider the question of
law until the facts are clearly presented
(Dame v. Woods [N. H.] 62 A. 379), but if

the court consi(Jers the question and sug-
gests an amendment believing that the facts
had been found by the trial court the only
remedy of the defeated party is to apply to
the superior court to be relieved from his
agreement and for a trial of the questions
of fact (Id.). Appellate court cannot cor-
rect the bill of exceptions. Callaghan v.

Houck & Co. [Wyo.] 83 P. 372. A record au-
thenticated by trial court cannot be changed
by appellate court. Mendocino County v. Pe-
ters [Cal. App.] 82 P. 1122.

44. Where a deposition was omitted from
the transcript, it may be copied and tendered
as an additional transcript. Gaboury v.
Coombs [Ky.] 89 S. W. 300. The bill sent
up on certiorari to complete the record will
be regarded- as correct where it conflicts with
that originally sent up. Anniston Mfg. Co. v.

Southern R. Co. [Ala.] 40 So. 965. The trial
court may correct its record after an appeal
has been taken. Pease v. Fink [Cal. App.]
85 P. 657.

45. A court of appeals will not, as a mat-
ter of course, permit a bill of exceptions to
be withdrawn for purposes of amendment,
especially where omission or inaccuracy is

due to laches of the appellant. Callahan v.

Houck & Co. [Wyo.] 83 P. 372. When and
under what circumstances a bill of excep-
tions will be returned to trial court for cor-
rection lies within discretion of appellate
court. Id. Certiorari will not Issue to com-
plete a skeleton bill which does not identify
the matters to be inserted. Anniston Mfg.
Co. V. Southern R. Co. [Ala.] 40 So. 965.
Where a statute, not mandatory, requires all
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amendment converting an appeal into an appeal from another different decree than

the one appealed from introduces a new cause of , action and is not allowable."

Superfluous matters in the record will be ignored or stricken.*' The time within

which amendments may. be made is usually limited by rule and where there is laches

the application will be denied.*^

§ 11. Practice and proceedings in appellate court lefore hearing. A, Joint

and several appeals; consolidation, severance.^"—Though two appeals from succes-

sive orders are consolidated for hearing, each must be decided on its own merits.'^

One joint appellant will not be permitted to a-ssume a position antagonistic to an-

other joint appellant.'^^

(§ 11) B. Original and cross proceedings.''^—The cross assignment of errors

is treated elsewhere."* The appellee cannot complain of provisions of the decree

unless there is a cross-appeal.^^

evidence in an appeal in an equity case to
be identified by the judge', a motion to strike
,for lack of identification will be granted
with leave to apply to trial judge for proper
certificates as to such evidence, especially
where there is considerable confusion as to
the proper evidence, exhibits and documents
to be brought up on appeal. Hume v. Burns
[Or.] 83 P. 391.

46. "Where only a part of a stipulation of
facts was introduced in evidence by plain-
tiff and defendant offered no testimony but
obtained a directed verdict only the part in-
troduced in evidence should have been in-
corporated in the record. Clark v. American
Exp. Co. [Iowa] 106 N. W. 642.

47. In re Gurdy [Me.] 63 A. 322.
48. Motion to strike bill of particulars on

the grouad that it was not contained in the
bill of exceptions. Forbes Co. v. Leonard,
119 111. App. 629. A motion will be sustained
to strike from the record on appeal from a
judgment any papers, records or copies
thereof, which under Rev. St. § 4456, subd.
2, have no place in the judgment roll. Wil-
liams V. Boise Basin Min. & Development Co.
[Idaho] 81 P. 646. Where court cannot de-
termine the propriety of striking out a cer-
tain stipulation in the transcript from the
information then before it, the determina-
tion of the motion will be postponed until
the final hearing. Hume v. Burns [Or.] 83
P. 391. A motion to strike a transcript be-
cause of incorporating improper evidence,
will not be decided where evidence is very
voluminous, until the appeal is heard on its

merits. Id. Matter improperly included in

the transcript will be struck on motion by
adverse party. Swanson v. Groat [Idaho] 85

P. 384.
49. Under the rule that suggestions of

diminutions of record shall be made before
a case is called for trial and at such time
as will give opportunity to have the record
perfected before hearing or the imperfec-
tion will be waived provided, however, that
such an amendment thus supplied brought
before the court before the case is finally

disposed of, after hearing, may be consid-

ered, it has been uniformly held that sug-
gestions of diminution and leave to perfect
the record must be applied for before the
case is finally disposed of. La Follette Coal,

Iron & R. Co. v. Smith [Tenn.] 92 S. W. 237.

Where appellant failed to correct appeal rec-

ord by incorporating the minutes of a motion
for new trial and gro.unds thereof although

7 CuiT. Law— 13.

his attention was called thereto in appellee's
reply brief, and no effort at correcting was
made while case was under advisement for
a week, it is too late to suggest diminution
of record and its correction on petition for
rehearing. Id. Where a writ of error was
dismissed because of defective service of the
citation, appellant will not be permitted to
amend the record to show valid service "where
he had ample time to amend before the mo-
tion to dismiss was acted upon. Vineyard v.

McCombs [Tex. Civ. App.] 93 S, W. 482. In
order to have a record amended, the party
must not only apply without delay but must
show that the condition was not attributable
to a want of reasonable diligence. . Id.

Where appellant failed to have a bill of ex-
ceptions corrected although his attention to
its deficiency was called during the term at
which it is signed and filed, it will be such
laches as will prevent granting a motion
to send it down for correction subsequently
made and will result in the granting of a
motion to strike it. Callahan v. Houok &
Co. [Wyo.] 83 P. 372. Where the appellant,
by the report of the case, had full benefit
of every argument which could have been
based upon certain papers, it was held that
the trial court properly denied a motion,
made after the final decree and appeal there-
from, to have such papers reported. Alexan-
der V. Grover [Mass.] 77 N. E. 487. Where
defect in certificate was due to the negli-
gence of appellant's counsel and was called
to his attention below, an application to
withdraw the bill for correction, made after
motion to dismiss, will be denied. Callahan
V. Houck & Co. [Wyo.] 83 P. 372. An amend-
ment of the abstract filed after the other
party has fully argued will be stricken on
motion. McDermott v. Mahoney [Iowa] 106
N. W. 925. A writ of certiorari will not is-

sue for the purpose of aiding a petiton for
a rehearing or for the purpose of correcting
a record in any manner or form after de-
cision on appeal. Aetna Life Ins. Co. v.

Stryker [Ind. App.] 76 N. E. 822.

50. See 5 C. L. 190.
51. Succession of Henry [La.] 40 So. 635.

62. Anderson v. Northern Pao. R. Co.
[Mont.] 85 P. 884.

63. See 5 C. L. 190.
64. See post, § 1183.
55. Griffith v. Vicksburg Waterworks Co.

[Miss.] 40 So. 1011. Where plaintiff did not
appeal from the decree he could not com-
plain that the judgment should have been
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(§11) C. Amendment of parties.^^—Amendment and substitution may be

allowed in ease of the death of a party.^' SO;, too, necessary parties who have been

oinitted may be brought in by way of amendment.'*^ A substitution of parties on

a showing made in the appellate court, though sometimes proper, will be denied

where the refusal of such an order is appealed from and the showing made for it

below was insufficient.^^

(§ 1«1) D. Calendars, ^trial dockets, terras.^"—A notice of argument should

not ordinarily be given before the time for filing the record has expired."'^ Where
there are different calendars, the nature of the case usually determines upon which

calendar it should be entered.'^ In JSTorth Carolina appeals in civil cases tried

without a jury may be docketed at a criminal term."^ Appeals to intermediate

courts for trial de novo are regular causes in such courts and should be tried in their

proper sequence.** An agreement to reset the appeal, sanctioned by the court, re-

fer a larger amount. Arrison v. Supreme
Council of Mystic Toilers [Iowa] 105 N. W.
5S0. Where no appeal is taken by the ap-
pellee a ruling: against him in favor of the
appellant is not before the appellate court.
Tabor-Prang- Art Co. v. Durant, 189 Mass.
173, 75 N. E. 221. Court reviews the errors
presented by appellant and not those pre-
sented by respondent. Mackel v. Bartlett
[Mont.] 82 P. 795. The supreme court can-
not review the validity of a foreclosure
judgment rendered against defendants who
prosecute no appeal on plaintiff's appeal from
the conditions imposed in a part of said
judgment. Keely v. Gregg [Mont.] 82 P. 27.

Where a bill for divorce was dismissed but
the custody of the children awarded to plain-
tiff, the appellate court "was not called upon
to consider the disposition of the children,
plaintiff not complaining thereof on appeal,
and defendant not having taken a cross ap-
peal. Wheeler v. Wheeler [Md.] 61 A. 216.

An appellee may by complaint in the nature
of a cross appeal be relieved from erroneous
or unjust conditions imposed upon him by a
decree. Where a charge was not -within the
pleadings and appellee had no opportunity
to litigate it. Kupke v. Polk [Neb.] 103 N.
W. 321. Decision in favor of appellant -will

not be revie-n^ed -where there is no cross ap-
peal or cross assignment of errors. Snyder
V. Pike [Utah] 83 P. 692. Will not review
a ruling in favor of appellant on the sugges-
tion of the respondent, where the latter has
not appealed from it. Lawler Land Co. v.

Steel [Wash.] 83 P. 896. ,

58. See 6 C. L. 190.

HT. Upon the death of one of the par-
ties pending an appeal failure of the oppo-
site party to suggest death is an irregularity
n^hich may be -waived by the survivor. Wal-
ton V. Ryan [Mich.] 12 Det. Leg. N. 516, 104
N. W. 736. Under Comp. L. § 10121, provid-
ing for a continuation of a suit by or against
the survivors in case of death of one of sev-
eral plaintiffs or defendants it is proper to

allow suggestion of death of one co-party
on appeal to be made after judgment as of
the time of the death and to modify the
judgment so that costs may go against the
survivor only. Daniels v. Crane [Mich.] 12

Det. Leg. N. 547, 104 N. W. 736.

58. If parties who should be plaintiffs in

error are omitted, they can be added by
amendment to the bill of exception filed by
one proper plaintiff in error. Screws v. An-
derson [Ga.] 52 S. E. 429. While an appeal

is amendable as to parties yet a stranger to
the record cannot appeal then amend so as to
stand as appellant to use of the real party
and again amend by striking out appellant's
name and the words "to use of" letting the
appeal stand as one by the party. Head v.

Marietta Guano Co. [Ga.] 63 S. E. 676. The
court may amend the proceedings by adding
to the petition in error as defendants thereto
the names of the persons "wlio have been
omitted, and causing service to be duly made
on such persons, although application for
such amendment is not brought to the notice
of the court until after the statutory period
for commencing proceedings in error has
elapsed. Snider's Ex'rs v. Young, 7^ Ohio
St. 494, 74 N. B. 822. If a necessary party
to a bill of exceptions was omitted there-
from it could be added by amendment at its
o-wn instance and that of the plaintiff in er-
ror, not changing the record or raising ne-w
points, but simply joining the ne-w party in
the bill of exceptions already filed by the
others. Fricker v. Americus Mfg. & Imp. Co.
[Ga.] 52 S. E. 65. In North Carolina the
supreme court has a discretionary power to
allow amendments by making proper parties
to any case, and such discretion will not be
exercised -where an objection for defect of
parties -R^as made below and overruled.
West V. Aberdeen, etc., R. Co. [N. C] 53 S.

E. 477.

59. Marion v. City Council of Charleston
[S. C] 52 S. E. 418.

60. See 5 C, L. 191.

61. Under Sup. Ct. Rule 15 (68 N. W. vi),

requiring the registrar to transmit the rec-
ord below to the supreme court in all chan-
cery appeals within 40 days from the filing

of the appeal bond. Byrne v. Gypsum Plas-
ter & Stucco Co. [Mich.] 12 Det. Leg. N. 339,
104 N. W. 410. X

63. An appeal from a final order in a man-
damus proceeding presenting only questions
of la-w and there being no appeal from an
order to set aside the verdict it should be
placed upon the nonentimerated calendar, as
provided by General Practice Act, Rule 44,

and Appellate Division Rules 2, 3 and 4.

People V. Board of Education, 99 N. T. S. 1.

63. See Acts 1901, p. 175, c. 28, § 2; Code,
2039. Blair v. Coakley, 160 N. C. 405, 48 S.

E. 804.

64. An appeal to the circuit court from
an order of the probate court directing the
placing of property of a minor in the hands
of a guardian and which requires a trial de
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vokes the former setting and accordingly the time for filing and answer to the ap-

peal is to be calculated with respect to the time for which it is finally set."^

(§ 11) E. Forming iss-ues; pleading, assigning, and specifying error. 1. In

general.'^''—Appellate courts are bound by their own rules of procedure which are

to be construed in applying them in the same manner as statutes.^^ The assign-

ment of errors is appellant's pleading tendering an issue of law."* In the absence

of a provision to the contrary it must be filed in the appellate court. "^ In some
states assignments must be filed at the time of filing the transcript/" or attached

to the record/^ or tabulated and inserted at the end of the case.^^ Assignments

first made in the reply brief will not be considered.'-'

Errors not assigned will not ordinarily be considered/'' though the court may re-

novo in the circuit court. Ford v. Ford, 117
in. App. 502.

65. Des Allemands Lumber Co. v. Morgan
City Timber Co. [La.] 41 So. 332.

ee. See 6 C. L. 191.
67. Hoodless v. Jernigan [Fla.] 41 So. 194.

Plain and "well settled rules of practice can-
not be ignored except under special circum-
stances, to prevent miscarriage of justice.

Neely Elec. Const. & Supply Co. v. Browning,
25 App. D. C. 84.

6S. Performs the same office as a declara-
tion in a court of original jurisdiction.
Brown v. Otrich, 119 111. App. 136. Where
there is no assignment of errors the cause
stands in the appellate court in the same
condition as a cause in the circuit court
without a declaration. Schaetfer v. Burnett,
217 in. 84, 75 N. E. 440.

69. In the absence of statute or rule pre-
scribing the time and place of making as-
signments, the proper place is in the supreme
court. Smith Table Co. v. Madsen [Utah] 84
P. 885. The statute, L. 1899, p. 84, c. 62, §

2, requiring the petition in error to be at-
tached to the transcript and filed in the ap-
pellate court, was repealed by L. 1903, p.

186, c. 134, and since then no statutory pro-
vision exists, and hence assignments need
not be filed below nor contained in bill of
exceptions. Id.

70. Printing assignment of errors in the
abstract of the record, and filing it at the
same time that the transcript is filed is a
sufHoient compliance with Rule 11 of the su-
preme court. Equitable Securities v. John-
son [Colo.] 85 P,'840.

71. The assignment of errors and cross
errors must be "written upon and attached to
tlie record after it is made up for presenta-
tion to the supreme court. Schaeffer v. Bur-
nett, 217 111. 84, 75 N. E. 440. A recital of
assignments of error in the abstract is not
sufficient, where the assignment was not at-

tached to the record itself. iVEcCormick v.

Chicago & S. L. R. Co., 219 111. 593, 76 N.

E. 833. Assignment in the abstract only
presents nothing for decision. Cooperman v.

People, '113 111. App. 99. No errors can be
considered but such as are assigned on the

' record. ChicafeS City R. Co. v. Matthieson,
113 111. App. 246; Brown v. Otrich, 119 111.

App. 136; Cooperman v. People, 113 111. App.
99. Cross errors. Grand Pacific Hotel Co. v.

Pinkerton, 118 111. App. 89.

73. See Code, § 550, and supreme court
rule No. 27. Kicks v. Kenan, 139 N. C. 337,

51 S. E. 941.

73. See post, §,11, h.

74. Nishkian v. Chisholm [Cal. App.] 84

P. 312; Schaeffer v. Burnett, 217 111. 84, 75 N.
E. 440; Kominski v. People, 219 111. 595, 76
N. B. 717; The Fair v. Hoffman, 110 111. App.
500; Toan v. Russell, 111 111. App. 629; Barker
V. Smith, 116 111. App. 66; Ambrosius v.

O'Farrell, 119 111. App. 265; People v. Sterne,
119 111. App. 466; In re Touhy's Estate
[Mont] 83 P. 486; Devencenzi v. Cassinelli
[Nev.] 81 P. 41; Chaves v. Myer [N. M.] 85
P. 233; Smith Table Co. v. Madsen [Utah]
84 P. 885; Long v. Patton [Tex. Civ. App.] 93
S. W., 519. Rule 11. Davidson S. S. Co. v.

U. S. [C. C. A.] 142'P. 315. Questions neither
specifically assigned as error nor referred to
in argument. State v. Starr [Conn.] '63 A.
512. Although argued in the brief. Prather
V. Chicago Southern R. Co. [111.] 77 N. E.
430. Though they appear in the record.
Schaelfer v. Burnett, 217 111. 84, 75 N. E. 440.
Rulings not assigned as error either in the
appellate court or in the supreme court.
Anglo-"Wyoming Oil Fields v. Miller, 216 111.

272, -74 N. E. 821. Reasons assigned or
ground of a motion or petition for appeal
to the supreme court filed in the appellate
court cannot take th|e place of assignments
of error in the supreme court. Schaeffer v.

Burnett, 217 111. 84, 75 N. E. 440. Errors
cannot be embodied in the transcript of the
proceedings of the appellate court. Id. On
an appeal in an injunction suit the burden
is ijpon the appellant to assign and show
error, it being presumed that the judgment
and proceedings below are correct. Hyatt v.

De Hart [N. C] 52 S. E. 781. Bill of excep-
tions consisting merely of the stenographer's
notes with papers attached and the certifi-

cate of the judge and containing no specifi-

cations of error will be disregarded. 'Wilson
V. Commercial Union Assur. Co. [3. D.] 106
N. W. 140, The granting of a petition for
certiorari to supplement the transcript will
not present anything for review in the ab-
sence of an assignment of error covering the
matter brought up by the certiorari. Aetna
Life Ins. Co. v. Stryker [Ind. App.] 76 N. E.

822.

Fleadlns's: Overruling of demurrer. Illi-

nois, etc., R. Co. V. Ring, 219 111. 91, 76 N.

E. 83. Failure of the court to carry a de-
murrer to answer back to complaint. Mc-
Afee V. Banding [Ind. App.] 76 N. E. 412.

Variance: Oehmler v. Pittsburg R. Co., 25

Pa. Super. Ct. 617; Dowie v. Priddle, 116 111.

App. 184.

Sufliclcney of evidence: Insufficiency of

evidence as to findings of the amount due.

Anglo-Californian Bank v. Cerf, 147 Cal. 384,

81 P. 1077.
Adinlssian ol evidence: Refusing to ex-
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view them in its discretion.'"' The rule does not apply to fundamental or Jurisdic-

tional errors apparent on the face of the record.'* As a general rule where a mo-

tion for a new trial is necessary to preserve errors at the trial, the denial of such

motion must also be assigned/' though there seems to be some conflict of authority

in this regard.'* Assignments must name all. the parties.'"

ilaierial amendments cannot ordinarily be made after the expiration of the

statutory limit for taking an appeal,*" nor can assignments ordinarily be corrected

in the appellate eourt.*^

(§ HE) 2. Proper parties to assign error.^-—Only parties to the cause*'

who are aggrieved ** can assign error, and one in default cannot.*^

elude an answer. Sloss-Sheffleld Steel & Iron
Co. V. Hutehinson [Ala.] 40 So. 114. Cor-
rectness of the ruling on motion to exclude
evidence admitted "without objection. Daniel
V. Maddox-Rucker Banking- Co. [Ga.] 53 S. B.
573. Admission of a note. Bunnell v. Kint-
ner, 27 Pa. Super. Ct. 605.

InstTiictious: Ranta v. Supreme Tent,
Knights of Maccabees of the World [Minn.]
107 N. W. 156. No other ground of attack on
an Instruction was available than that con-
tained in the assignment. Davis v. Holy-
Terror Min. Co. [S. D.] 107 N. W. 374.

Findings and judgment: Where the appel-
lant fails to attack insufficiency of damages
in specifications, the point that only ?700
-was a-warded instead of $13,500 is not revie-w-
able. Fitzhugh v. Mason [Cal. App.] 83 P.
282. An attempt of the jury to determine
who shall pay the costs, Strickland v.

Hutchinson, 123 Ga. 396, 51 S. B. 34S. Ex-
ceptions taken to the conclusions of law In

the trial court. Scott v. Collier [Ind. App.]
77 N. B. 666. Finding of jury not excepted
to, nor any assignment of error predicated
on it, will, on appeal, be deemed conclusive
of the facts determined. Johnston v. Fraser
[Tex. Civ. App.] 92 S. W. 49. Bxcessiveness
of judgment. Texas & P. R. Co. v. Wheeler
[Tex. Civ. App.] 91 S. W. 234.

Miscellaneoiis: Striking out exceptions to
the award in condemnation proceedings. Stoy
V. Indiana Hydraulic Power Co. [Ind.] 76 N.
E. 1057. A determination that there was a
mistrial. Terrlberry v. Mathot, 110 App. Div.
370, 97 N. Y. S. 20. A contention that a bank
acted ultra vires in executing an indemnity
bond. Miles v. Coleman Nat. Bank [Tex. Civ.

App.] 84 S. W. 284.

"ifi. The right to consider errors not as-
signed will not be exercised when the ques-
tion of error Is doubtful. McNeely v. South
Penn. Oil Co. [W. Va.] 52 S. E. 480.

76. Judgment reversed because it -was for
only $200 while the findings as to the amount
were $250. State v. Richeson [Ind. App.] 75

N. E. 846. Where an instruction authorizes
a finding for plaintiff on an issue not made
by the pleadings, the error is so fundamental
that it may be considered on appeal though
not assigned, where apparent on the face of

the record. San Antonio Traction Co. v.

Yost [Tex. Civ. App.] 43 Tex. Ct. Rep. 575.

88 S. W. 428.

77. Judgment will not be reversed for er-
rors of law occurring at the trial unless it

is alleged in the petition in error and shown
by the record that the court erred in over-
ruling the motion for a new trial. Beckwith
v. Dierks Lumber & Coal Co. [Neb.] 106 N.

W. 442.

78. The rule that the order of the court

denying the motion for a new trial must' be
assigned as error does not prevail in Mon-
tana. Hickey v. Anaconda Copper Min. Co.
[Mont.] 81 P. 806.

7D. All the parties affected by the judg-
ment. Helberg v. Dovenmuehle [Ind. App.]
76 N. E. 1020. Assignment of error on ap-
peal from a judgment In favor of several
plaintiffs must make all the plaintiffs par-
ties. In a vacation appeal. Kemp v. Prather
[Ind. App.] 75 N. E. 673. The assignment of
errors must contain full names of the par-
ties. Spltzer V. W^right [Ind. App.] 76 N. E.
261. Where it appears that the parties be-
low signed a petition by their nick names,
initials and partnership names, but their full
and correct names are given on appeal and
the assignment of errors states that they are
the same parties who signed the petition,
an objection to assignments of error is not
tenable. Good v. Burk [Ind.] 77 N. E. 1080.

80. Chicago Terminal Transfer R. Co. v.

Walton [Ind.] 74 N. E. 988.
81. Supreme court cannot correct an as-

signment. Driver v. King [Ala.] 40 So. 315.
82. See 5 C. L. 192.
83. Error of the court in dismissing an

action as to some defendants and not as to
others is available only to those defendants
prejudiced thereby and not to a stranger to
the action (Worth v. Emerson [Cal. App.]
85 P. 664), nor to the defendants as to whom
the action was dismissed (Id.). One not
shown by the transcript to be a party to the
cause cannot assign error. People v. Sterne,
119 111. App. 46 6.

84. In an action for death the defendant
cannot on appeal assign error based upon
the distribution of the judgment by the ad-
ministrator. United Breweries Co. v. O'Don-
nell [111.] 77 N. E. 547. A party cannot as-
sign error to an order entered on his own
motion. Order of the appellate court affirm-
ing judgment of circuit court pro forma.
Griswold v. Smith [111.] 77 N. B. 551. The
plaintiff cannot complain because the verdict
is for less than its face shows that the de-
fendant is entitled to. Newport News & O.

P. R. & Eftc. Co. V. Blckford [Va.] 52 S. E.
1011. Where the record does not show that
a demurrer to the declaration -was passed
upon, it will be presumed on appeal that the
demurrer was overruled, and hence the plain-
tiff cannot complain. Dimmack v. Wheeling
Traction Co. [W. Va.] 52 S. B. 101.

85. Where the allegations of the bill were
sufficient to authorize the court to grant the
relief prayed for, and the defendant being
in default and having failed to except to the
master's report, and decree pro confesso hav-
ing been entered against h-im, he was pre-
cluded from questioning the competency or
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(§ HE) 3. Cross errors.^^—The appellee cannot be heard as to errors which
ne does not raise by cross assignment,*' made *^ and filed in the manner prescribed.*"

(§ HE) 4. Specifications and averments.^''—Assignments of error must be
definite and specific.''^ Applications of this rule to assignments respecting plead-
ings/^ the admission and exclusion of evidence,*^ instructions," the sufBciency of

sufSciency of the evidence to support the de-
cree. Wniiams v. "Williams [111.] 77 N. B.
928.

86. See 5 C. L. 192.
87. American Bonding & Trust Co. v.

Burlie [Colo.] 85 P. 692; People v. Chicago
Tel. Co., 220 111. 238, 77 N. E. 245; Adams v.

Long-, 114 111. App. 277; Gardner-Wilmington
Coal Co. V. Knott, 115 111. App. 515; Gregory
V. Root [Ky.] 91 S. "W. 1120. Could not
contend that certain guarantees were er-
roneously admitted in evidence (News Pub.
Co. V. Associated Press, 114 111. App. 241),
or that the case should have been tried on a
difterent theory (Sauter v. Anderson, 110 111.

App. 574), or question the amount of a de-
cree (Barlow v. McDowell, 118 111. App. 506).
Though plaintiff in error who by his bill

questioned the sufficiency of his recovery did
not show himself entitled to recover any-
thing, there will be no reversal where ap-
pellee has assigned no cross errors. Parker
V. Supreme Lodge Knights of Pythias, 115
111. App. 501. Where the appellee in the Ap-
pellate Court does not cross assign of error
upon the holding of the trial court, he can-
not on appeal to the supreme court assign
errpr to such holdings. Penn Plate Glass
Co. V. Rice Co., 216 111. 567, 75 N. B. 246.

Court will not review a decision in favor
of appellant where appellee has no cross ap-
peal, or cross assignments. Snyder v. Pike
[Utah] 8 P. 692. Refusal to quash attach-
ment on one of the grounds assigned In the
motion. Norvell-Shapleigh Hardware Co. v.

Hall Novelty & Mach. Works [Tex. Civ. App.]
91 S. W. 1092. In Louisiana. Where one dis-
tinct defense is sustained and another over-
ruled, the latter cannot be considered on an
appeal by plaintiff unless an answer to the
appeal is filed. City of New Orleans v. New
Orleans Jockey Club [La.] 40 So. 331.

88. An assignment of cross errors must
be made on the record. Assignment printed
in the additional abstract of the record not
valid. Grand Pacific Hotel Co. v. Pinkerton,
118 111. App. 89.

89. Where neither the cross assignments
of error nor a copy of appellant's brief con-
taining them was filed below as required by
county court rule 101, they will not be con-
sidered. City of Austin v. Cahill [Tex, Civ.

App.] 88 S. W. 536. An answer to an appeal
must be filed 'at least three days before the
date when the cause is set for hearing.

Hammond Oil & Development Co, v. Feitel

[La,] 38 So. 941.
90. See 5 C. L. 193.

91. Must be specific. White v. Denning
[Kan.] 83' P. 830'. Will be deemed sufficient

if it is possible for the court, by reference

to the whole record, to ascertain what ques-
tions were passed on by the trial judge and
what rulings the plaintiff in error seeks to

have reviewed. Anderson v. Newton, 123 Ga.

512, 51 S. B. 508. Need not be scientifically

drawn. Jones v. McCrary, 123 Ga. 282, 51 N,

E, 349. The burden is upon the one assign-

ing errors to direct the attention of the court

to the specific respects in which the decree

is erroneous. Verble v. Dillow, 218 111, 537,
75 N. E. 1046. Since the abolishment of the
statutory requirement ot assignments of er-
ror by Acts 30th Gen. Assem. p. 118, c. 126,
assignments are sufficient if they indicate
to the court and to the appellee the errors
relied on. Technicalities will not be consid-
ered. Dale V. Colfax Consolidated Coal Co.
[Iowa] 107 N. W. 1096, Appeal will be dis-
missed where assignment is so defective that
it presents no question for review on the
merits. Hayes v, Ivens [Ind, App.] 76 N. E.
649; Spitzer v. Wright [Ind. App.] 76 N, B,
261. Should definitely point out the ground
of error. Loper v. Somers, 71 N. J, Law, 657,
61 A. 85, An unintelligible assignment not
supported by the statement following will
not be considered, Houston & T, C. R, Co.
V. Bath [Tex. Civ. App.] 90 S. W. 55. The
purpose of the rule requiring that each er-
ror shall be assigned separately and particu-
larly is to secure a clear but brief statement
ot the precise question to be reviewed and
enable the court to understand the subject
of controversy without laborious research,
and if this appears by the assignments of
error, it Is all that is required. Malone v.

Jackson [C. C. A.] 13 F. 878.
92. An assignment of error to the sus-

taining of several causes of demurrer to
several pleas will be overruled if any one of
the grounds constituted a valid objection.
Alabama Great Southern R. Co. v. Clark
[Ala.] 39 So. 816. An assignment that "the
court erred 4n its decree overruling the de-
murrer of respondents and their motion to
strike parts of said bill" is too general.
Reynolds v, Lawrence [Ala,] 40 So, 576. Al-
leging error in findings by court that certain
sums were due the plaintiff insolves merely
sufficiency of evidence and not rulings on ad-
missions in pleadings, Mitay v, tloddan
[Cal.] 84 P, 145, A bill of exceptions which
recites that the trial judge overruled a de-
murrer to the plaintiff's petition, and that
exception is taken to such ruling and such
ruling is assigned as error, presents a le-

gally sufficient assignment of error, when
the demurrer is specified as a material part
of the record and discloses what objections
were urged against the petition, McGregor
v. Third Nat, Bank [Ga.] 63 S. E. 93. A bill

of exceptions which recites that a motion
to dismiss a petition was made upon various
grounds and overruled, and that to this rul-
ing "the defendant then and there excepted,
and now assigns the same as error," speci-
fied plainly the decision complained of and
the alleged error, "and specifically sets forth
the error alleged to have been committed,"
within Civ. Code 18?5, §§ 5527, 5528. .Hux-
ford V. Southern Pine Co. [Ga.] 52 S. E. 439.

An assignment to the sufficiency of the com-
plaint in its entirety is unavailable If It con-
tains a good count. Roberts v. Wolfe [Ind.]
74 N. B, 990; Rink v, Lowry [Ind, App,] 77

N, B, 967. Where separate assignments to

the action of the court upon a demurrer to

the complaint assign error to the overruling
of the demurrer to a certain one of several
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paragraphs of the complaint, thus treating
the demurrer as several and not joint, no
question is presented as to the action of the
court in overruling the demurrer to tlie com-
plaint as a whole. Pittsburg, etc., R. Co. v.

Reed [Ind. App.] 75 N. B. 50. Separate as-
signments made to the overruling of a de-
murrer a-ddressed to each paragraph of a
complaint, are supported by a joint excep-
tion to the action of the court in over-
ruling the demurrer. Perry-Matthews-Bus-
kir"k Stone Co. v. Speer [Ind. App.] 74 N.
E. 1114. Where judgment was entered be-
low upon a default, an assignment of error
that the complaint does not state facts suf-
ficient to constitute a cause of action pre-
sents the same question that would have
been presented if the appellant had filed a
demurrer for want of facts and had as-
signed error to the overruling of such de-
murrer. Migatz v. Stieglitz [Ind.] 77 N. E.
400. On appeal in an action wherein there
had been a change of venue, an assignment
tliat the court to which the change was
made erred in overruling a demurrer will
not be considered where the record shows
that the demurrer was overruled by the
court in which the action was originally
brought. Chicago Terminal Transfer R. Co.
V. Walton [Ind.] 74 N. B. 988. Under Burns'
Ann. St. 1901, § 667, requiring that the plead-
ing which is to be filed in the supreme court
shall be a specific assignment of error, the
sufficiency of the complaint in condemnation
proceedings cannot be questioned by assign-
ing as ground therefor the overruling of a
motion for a new trial or the rendition of
final judgment. Stoy v. Indiana Hydraulic
Power Co. [Ind.] 76 N. B. 1057. Assignments
alleging insufficiency of complaint will be
deemed waived on failure to point out the
objections to its sufficiency. Indianapolis St.

R. Co. V. Hackney [Ind. App.] 77 N. B. 1048.
Assignment that court erred in overruling
"defendant's general demurrer and its first,

second, third, fourth, and fifth special ex-
ceptions to the first amended original peti-
tion" is too general. Western Union Tel Co.
V. Carter [Tex. Civ. App.] 94 S. W. 205.
Petition on appeal held to sufficiently assign
error in refusing to allow amended pleading
to be filed. Laskey v. Burrill [Va.] 54 S.

E. 23.

03, Assignment based on exclusion of
"other chancery causes relating to the sub-
ject-matter" is too vague and indefinite to

be considered. Boogher v. Roach, 25 App. D.
C. 324, Where assignment alleged that court
erred in refusing to permit witness to ex-
plain the expression, "certain existing in-
cumbrances," and the record shows that
court refu,sed to permit "n^itness to explain
in wiiat sense the words "existing incum-
brances" were used in a deed, there is no
proper assignment. Whipple v. Geddis, 25

App. D. C. 333. An assignment upon the ad-
mission of testimony should show, not only
that it was admitted over objection of the
complaining party, but what grounds of ob-
jection he urged at the time the evidence
was offered. Sanders v. Central of Georgia
R. Co., 123 Ga. 763, 51 S. E. 728. An assign-
ment, in exceptions pendente lite or in a
motion for a new trial, that the court erred
in refusing to sustain a motion to rule out
the testimony of a named witness, does not
properly present any question for determi-
nation by appellate court, when the testimony
in question is not, either literally or sub-

stantially, set forth in connection with the
assignment of error in such exceptions, or
in the ground of the motion for new trial
complaining of the ruling of the court, and
no statement thereof is attached as an ex-
hibit to the exceptions or the motion. Geor-
gia Co-op. Fire Ass'n v. Borchardt & Co.,
123 Ga. 181, 51 S. E, 429. An assignment to
the effect that the court erred in sustaining'a
motion to "rule out all of the evidence tend-
ing to show" a given state of facts, without
specifying, either literally or in substance,
the evidence which was ruled out, pre-
sents no question upon which appellate court
can pass. Lamar, Taylor & Riley Drug Co.
V. Lamar, 123 Ga. 667, 51 S. E. 584. An as-
signment upon the refusal of the court to
allow a witness to answer a specified ques-
tion propounded must state what evidence
was thus sought to be elicited, and that the
court was informed thereof at the time of
the ruling. Rountree & Co. v. Gaulden, 123
Ga. 449, 51 S. E. 346; Sanders v. Central of
Georgia R. Co., 123 Ga. 763, 51 S. B. 728.
The mere allegation that the court refused
to permit the plaintiff "to show by (a named,
witness) that tlie property sued for was the
property of" the plaintiff is not good assign-
ment. Ferguson v. McGowan [Ga.] 52 S. E.
886. On an appeal in an action by a minor
under Laws 1899, pp. 315, 317, §§ 16, 18, for
injuries resulting from willful violation of
such act in that the mine manager failed to
provide sufficient props, etc., it was held
that an assignment to the action of the court
in refusing to allow appellant by cross-ex-
amination to show that it was the custoin
of the miners to get props from any place
they could, would not be considered where
counsel failed to point out the relevancy of
materiality of such testimony. Henrietta
Coal Co. V. Martin [111.] 77 N. E. 902. Gen-
eral assignment of error in admitting evi-
dence without specifying particular rulings
could not be considered. Puritan Mfg. Co.
v. The Emporium [Iowa] 107 N. W. 428.

Specifications of error relating to rejection
of testimony will be disregarded unless they
set out the offers and the ruling of the court
thereon as provided by rule 31. Sheridan v.

Gray's Ferry Abattoir Co. [Pa.] 63 A. 418.

Where assignments to rulings on evidence
do not refer to the printed pages of the tes-
timony or refer to more than one' bill of
exceptions they will be disregarded. Brown
V. Forest Water Co. [Pa.] 62 A. 1078. An
assignment is bad, vi^hich alleges error be-
low in sxistaining an objection to a question,
and then quotes the question and nothing
further. Creachen v. Bromley Bros. Carpet
Co. [Pa.] 63' A. 195. An assignment of error
to the admission of evidence or refusal to

withdraw evidence will not ^e considered
where the evidence is not quoted in connec-
tion with the assignment. Whaley v. Citi-

zens' Nat. Bank, 28 Pa. Super. Ct. 531; Mc-
Cullough V. Seitz, 28 Pa. Super. Ct. 468. An
assignment that the court erred in allowing
a lease to be introduced in evidence as an
absolute criterion of the value of the lease-
hold is too general. Union R. Co. v. Hunton,
114 Tenu. 609, 88 S. W. 182. Where a cer-
tain interrogatory and answer in a deposi-
tion were suppressed on motion, but when
offered in evidence were merely objected to
as hearsay, an assignment predicated upon
the ruling thereto should not be favorably
considered. Gulf, etc., R. Co. v. Luther [Tex
Civ. App.] 90 S. W. 44. lu the Federal courts
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the evidence,"^ oirders/^ findings,"^ judgments/* nonsuits,"^ and rulings on motions

for new trials/ and motions to quash,- will be found in the notes.

in an assignment of error on the admission
of evidence the full substance of the eri-
dence admitted must be quoted. Rule 11.

Davidson S. S. Co. v. U. S. [C. C. A.] 142 F.
315. Failure to set forth a letter referred
to by name of sender and sendee held fatal.

Crosby v. Emerson [C. C. A.] 142 F. 713.

94. Alleged error in refusing to give the
"4th" instruction, no instruction in body of
statement being so numbered is futile. Kelly
v. Ning Yung Benev. Ass'n [Cal. App.] 84 P.

321. Assignments of error based on the in-

structions not appearing in the transcript nor
elsewhere in the record except in the ab-
stract, are not sufficiently set forth to be
considered. Conrey v. Nichols [Colo.] 84 P.

470. "Where there is no assignment upon a
charge of the court save that the court erred
in so charging, and the charge states a prop-
osition of law which is in the abstract cor-
rect, the Supreme Court will not consider
whether the charge is applicable or appro-
priate in the case. Stansell v. Merchants'
Farmers' Bank, 123 Ga. 278, 51 S. B. 321. An
assignment of the giving of instructions
asked by the opposite party as a ground for
a new trial, is sufficient to authorize a re-
view of the action of the court in giving
such instructions after having modified them.
ChicasQ, etc., R. Co. v. Mines [Utah] 77 N.
E. 898. An objection being general in terms,
appellant will be deemed to have waived the
error, if there Tvas one. Mere statement that
court refused certain instructions. Pennsyl-
vania Co. v. Rossett, 116 111. App. 342. A
joint assignment to the giving and refusal
of particular instructions cannot be sus-
tained unless the court erred in its rulings
as to all of such instructions. Heaston v.

Kreig [Ind.] 77 N. E. 805. Instructions ob-
jected to must be set out in full. White v.

Denning [Kan.] 83 P. 830. Assigning error
"upon the charge as a whole" is not allow-
able. Snyder v. Patton & Gibson Co. [Mich.]
12 Det. Leg. N. 1041, 106 N. W. 1106. When
several instructions are grouped in one as-
signment and there Is nothing in the lan-
guage of the assignment to indicate that the
objection goes to them severally, they will
be examined only so far as may be neces-
sary to determine whether any one of them
was rightly given or refused. Skinner v.

Wilson [Neb.] 107 N. W. 771. Speciflcation
of error as to instructions should set them
out. Sheridan v. Gray's Ferry Abattoir Co.
[Pa.] 63 A. 418. Where the assignment of

error is to answers to points, the answer
must be quoted totidem verbis, and will not
be considered unless so quoted. Dotterer v,

Scott, 29 Pa. Super. Ct. 553. Assignment not
quoting the part of the charge complained of

"totidem verbis" violates rule 30 and will

not be considered. English v. Murtland
[Pa.] 63 A. 882. Assignment failing to point
out wherein one paragraph of a charge was
claimed to conflict with another need not be
considered. Jones & Co. v. Gammel-States-
man Pub. Co. [Tex. Civ. App.] 94 S. W, 191.

Where the correctness of a requested in-

struction depends upon the evidence, a gen-
eral reference in the assignment to all the
evidence is too indefinite. Gulf, etc., R. Co.
V. Seattle [Tex. Civ. App:] 13 Tex. Ct. Rep.
598, 88 S. W. 367. An assignment that the
court erred in not presenting to the Jury the

issue of assumption of risk, which matter
was called to the attention of the court by
special instruction "2, 5, 7," is not an assign-
ment for refusing to give such instructions.
Houston & T. C. R. Co. v. Fanning [Tex.
Civ. App,] 91 S. W. 344. An assignment that
one specific instruction is in conflict with
another specific instruction without pointing
out wherein they are in conflict, will not be
considered. Galveston, etc., R. Co. v. Currie
[Tex. Civ. App.] 91 S. W. 1100. Assignments
of error submitting as propositions that
certain charges were "erroneous and con-
fusing" without showing in what manner,
are too indefinite. Galveston, etc., R. Co. v.
Vollrath [Tex. Civ. App.] 13 Tex. Ct. Rep.
777, ,89 S. W. 279. An assignment complain-
ing that the court did charge more specifi-
cally upon certain points, and stating that
these matters were called to the attention of
the court by special charges "3, 4, 6," is not
an assignment of error for refusing to give
such instructions. Houston & T. C. R. Co. v.
Fanning [Tex. Civ. App.] 91 S. W. 344.

95. An assignment that the evidence does
not support the findings or Judgment, which
fails to specify in what particulars the evi-
dence is insufficient, is defective. Roy v.

Flin [Ariz.] 85 P. 725. Whether specifica-
tions as to insufficiency of evidence to sus-
tain findings are sufficient for the considera-
tion of the court is immaterial where the
questions sought to be raised under them are
equally valid on the agreed statement of
facts or under the exceptions to the ruling
of the court on the admission of evidence.
Southern Pac. R. Co. v. Lipman [Cal.] 83 P.
445. The test in Idaho is whether the spe-
cification is sufficient to inform opposing
counsel of the grounds of the alleged insuffi-
ciency of the evidence to support the finding
or verdict. Palmer v. Northern Pac. R. Co.
[Idaho] 83 P. 947. Where a specification of
error designates some particular issue in
a case and avers that it is not sustained or
Jutified by the evidence, such speciflcation is

sufficient. Id. A specification that "the evi-
dence 1? undisputed that the road in question
was a private road" where the issue is

whether a road was public or private is a
sufficient speciflcation of the insufficiency of
the evidence. Id. An assignment question-
ing the sufficiency of the evidence without
specifying wherein it is insufficient is un-
availing. Stephens v. Faus [S. D.] 106 N.
W. 56. Where on an assignment it is con-
tended that the 13 special verdicts are un-
supported by the evidence, and the evidence
is set out in one statement without refer-
ence to the parts bearing upon the several
verdicts, the assignment is too indefinite.
Bourland v. Schulz [Tex, Civ. App.] 13 Tex.
Ct, Rep. 423, 87 S. W. 1167.

96. Assignment to orders appointing a re-
ceiver and granting an injunction will not
be considered where the orders are not
quoted. Arnold v. Russell Car & Snow Plow
Co., 212 Pa. 303, 61 A. 914.

97. Where error is specified as to a find-
ing in a certain particular, the sufficiency of
the evidence to sustain the finding in an-
other particular is not raised. In re Wik-
man's Estate [Cal.] 84 P. 212. Assignments
that the court erred in deciding for plaintiff,

in refusing to sign the findings of fact pre-
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The assignment should be accurate.^ Distinct errors must not be grouped in

one assignment.* Specifications calling for mere conclusions of law cannot be con-

sidered where the statute requires specifications of questions of fact.^

A joint assignment by several parties presents no question if the ruling was

sented by defendant rather than those pre-
sented by plaintiff and in refusing to sign
the conclusions of la"w presented by defend-
ant held fatally defective as specifying no
particular errors occurring at the trial.

Stephens v. Fans [S. D.] 106 N. W. B6.

88. Assignment that the- "decision is not
justified by the evidence and is contrary to
law" is insufficient to call in question any
of the findings of fact. Nye v. Karlow
[Minn.] 107 N. "W. 733. An assignment at-
tacking a judgment on the ground that it is

contrary to law in that the petition did not
allege a certain fact, presents the question
of the sufficiency of the pleading. "Western
Union Tel. Co. v. Bell [Tex. Civ. App.] 92 S.

"W. 1036.
Assignmentjs held too general; That "the

court erred in making the rule for judgment
absolute." International Sav. & Trust Co. v.
Kleber, 29 Pa. Super. Ct. 200. That the court
erred in not rendering judgment for defend-
ant and against plaintiff. City of Houston
V. Potter [Tex. Civ. App.] 91 S. W. 389.
That "the court erred in giving plaintiff a
nonsuit, and then entering judgment against
plaintiff." Logan v. Lennix [Tex. Civ. App.]
13 Tex. Ct. Rep. 572, 88 S. W. 364. That the
judgment is contrary to the law and the evi-
dence. Thompson v. Chaffee [Tex. Civ. App.]
13 Tex. Ct. Rep. 1-67, 89 S. W. 285.

99. An assignment that "the court erred
in refusing to allow plaintiff to take a non-
suit," is too general. Logan v. Lennix [Tex.
Civ. App.] 13 Tex. Ct. Rep. 572, 88 S. W.
364.

1. An assignment that a motion for a new
trial was made and overruled ^nd that to
this ruling the defendant excepted and now
assigns the same as errors, specifies plainly
the decision complained of and the alleged
error within Civ. Code 1895, §§ 5527, 5528,
and Supreme Court Rule No. 6. Huxford v.

Southern Pine Co. [Ga.] 52 S. E. 439. An
assignment of error in granting a new trial
on the ground that the evidence in the ac-
tion "was manifestly in favor of the verdict
is suflicient. Ecker v. Isaacs [Minn.] 107 N.
W. 1053. An assignment that "the court
erred in refusing to grant defendants a new
trial because the verdict was contrary to the
evidence as complained of In the 2Sth ground
of defendant's motion" is too indefinite where
the 28th ground is not set out and the state-
ment refers to transcript for the facts.
Brewster v. State [Tex. Civ. App.] 13 Tex.
Ct. Rep. 685, 88 S. W. 858.

2. An assignment that "the court erred in
overruling defendant's motion to quash the
proceedings, and in overruling each separate
ground of such motion, etc.," is too general.
Supreme Court Practice Rule 1. Perrell v.

Opelika [Ala.] 39 So. 249.

3. Where the assignment incorrectly re-
ferred to evidence as having been given by
a certain witness, it is fatally defective.
Driver v. King [Ala.] 40 So. 315. "Where an
assignment is entitled with the name of a
party as administrator of the estate of an-
other named party, as appellant, and gives

the name of the appellee, such assignment
is sufficient, in the absence of anything to
show that there were parties not named.
"Williams v. Dougherty [Ind. App.] 77 N. B.
305. The practice of filing a large number
of assignments of error is not to be ap-
proved. Michigan Home Colony Co. V. Ta-
bor [C. C. A.] 141 F. 332.

4, An assignment that the court erred in
sustaining a demurrer cannot be joined with
an assignment that the court erred in ren-
dering judgment against the appellants upon
their refusal to plead further. Spitzer v.
"Wright [Ind. App.] 76 N. E. 261. An assign-
ment of error covering several rulings in
this language: "Errors at law occurring at
the trial and duly excepted to by defendant
as follows as shown on page 6," etc., held too
general to call for consideration especially
since objections to one or more of the ques-
tions included in the assignment were prop-
erly overruled. Brooks v. Stanley [Neb.]
105 N. "W. 551. Assignments must be num-
bered and subdivided. Dotterer v. Scott, 29
Pa. Super. Ct. 513. A simple assignment al-
leging error in refusing to strike out the
testimony of several witnesses will not be
considered. Brown v. Forest "Water Co. [Pa.]
62 A. 1078. A joint and several assignment
attacking a plurality of rulings is unavail-
ing if one of the rulings is correct. Sea-
board Air Line R. Co. v. Hubbard [Ala.] 38
So. 750. Each error should be "set out sep-
arately." Rule 11. Davidson S. S. Co. v. XS.

S. [C. C. A.] 142 P. 315. An assignment rais-
ing two or more distinct questions of law is

not such a distinct specification of error as
contemplated by rules 24, 25, and 26. Evans
V. Jackson [Tex. Civ. App.] 92 S. W. 47.

An assignment asking the court to reverse
judgment because of undisputed facts, to
consider a finding upon the plea of the 5
years' statute of limitp,tions, to consider a
finding upon the plea of the 10 years' statute
of limitations and to consider findings on the
plea. of laches and state demand, is objec-
tionable as multifarious and too general
whether considered as a single assignment
or a group of assignments. Id. An assign-
ment which raises several independent and
distinct matters contrary to the rules of the
court will not be considered. Parlin & Oren-
dorff Co. V. "V"awter [Tex. Civ. App.] 13 Tex.
Ct. Rep. 47, 88 S. "W. 407. An assignment
complaining of the court's rulings on six dis-
tinct special exceptions. Scott v. De"Witt
[Tex. Civ. App.] 93 S. "W. 215. A group of
assignments held to be one assignment and
several propositions thereunder and not dis-
tinct assignments grouped as one as viewed
by the court of civil appeals, 93 S. "W. 715.
Rice V. Dewberry [Tex.] 93 S. "W. 721.

5. Under § 5630 Rev. Codes 1899, requiring
a specification of the questions of fact
which appellant desires to have reviewed or
that appellant specify that he desires a re-
view of the entire case, a specification in-
quiring as to the fraudulent character of a
conveyance did not authorize a review of the
evidence. Stevens v. Myers [N. D.] 104 N.
"W. 529.
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right as to any of therii " and unless the error affected all of them/ but where the

assignments are joint and several, each appellant has the benefit of all of them.^

A joint exception will not support a separate assignment," nor can -a joint assign-

ment be based upon several exceptions.^"

In New Jersey the common errors relate only to the record itself and when
such are assigned the court will not reverse except for errors manifest on the face

of the record.^^ In Indiana matters which are grounds for a new trial cannot be

assigned as independent errors.^"

(§ HE) 5. Demurrers, pleas, and replication.^^—No plea is necessary to

raise objections apparent on the face of the record.^* In Illinois matter operating

as a release of errors must be set up in a plea to the assignment of errors.^^ In

New Mexico unless exception is filed or taken to the assignments of error, in cases

brought to the supreme court, the opposite party will be deemed to have joined in

error upon the assignments so filed and no formal joinder is necessary.^'

e. A joint assignment In a petition in er-
ror by t"wo or more persons which is not
good as to all who joined therein, will be
overruled as to all. Kupke v. Polk [Neb.]
103 N. W. 321. "Where an assignment of er-

ror is overruled as to one of the parties
thereto, such assignment will not be avail-

able to the other parties. Starkey v. Star-

key [Ind.] 76 N. E. 876.

7. A joint assignmtat will not avail un-
less the error affected all the parties who
join. Where three parties claimed under a
parol gift a joint assignment of the exclu-
sion of a declaration showing gift to two
of them is bad. Anthony v. Seed [Ala.] 40

So. 577. Joint assignment based on a plea
filed by one defendant will not be considered.
Shift V. Andress [Ala.] 40' So. 824. A joint
assignment cannot be made by several
plaintiffs to the overruling demurrers to sev-
eral paragraphs of the answer, where^ all of

the plaintiffs joining in the assignment are
not affected by the court's rulings upon each
of such paragraphs. Starkey v. Starkey
LInd.] 76 N. Bk 876. Where the judgment
awarded costs against the plaintiff in favor
of four out of seven defendants, and ad-
judged that the plaintiff recover from one
defendant, but no judgment was rendered
either for or against the other two defend-
ants, a joint assignment of error by all the
defendants was' improper. Stemen v. Knud-
son-Mercer Lumber Co. [Ind. App.] 76 N. E.

812.

S. Morehouse & Wells Co. v. Schwaber, 118

111. App. 44.

9. A joint exception by two parties to a
ruling upon a motion for a new trial will not
support a separate assignment of error by
one of the parties. Willis v. WUlis [Ind.] 75

N. E. 653.

10. Where separate motions for a new
trial are filed by several co-plaintiffs, and
exceptions to the court's rulings thereon are

taken by the plaintiff severally, they cannot
on appeal assign error to such rulings
jointly. But where all the plaintiffs join in

the motion for a new trial, and all except to

the ruling thereon, a joint assignment of er-

ror predicated upon such ruling is sufficient,

although plaintiffs attempted to take several
exceptions. Stametz v. Mitchenor [Ind.] 75

N. B. 579.

11. Will be no reversal where judgment
record itself appears, on inspection, to be

sufficient in law. Loper v. Somers, 71 N. J.
Law, 657, 61 A. 85.

12. Grounds or reasons which might form
the basis for, and be properly embraced in,
a motion for a new trial, cannot be inde-
pendently assigned. Migatz v. Stieglitz
[Ind.] 77 N. B. 400. Overruling of petition
for removal to the Federal court. Southern
R. Co. v. Sittasen [Ind.] 76 N. E. 973. rog.
[Ind.' App.] 74 N. B. 898. Error in refusing
to sustain an application for a change of
venue. Bonham v. Doyle [Ind. App.] 77 N. E.
859. Questions depending upon evidence.
St. Joseph Mfg. Co. v. Hubbard [Ind. App.]
75 N. B. 17; City of Jeftersonville v. Gray
[Ind.] 74 N. E. 611. Assignment to ruling on
motion to strike out and suppress questions
and answers in depositions. Capital Nat.
Bank v. Wilkeson [Ind. App.] 76 N. E. 258.
Assignment that judgment is contrary to the
law and not supported by sufficient evidence.
St. Joseph Mfg. Co. v. Hubbard [Ind. App.]
75 N. E. 17. An assignment of error to the
action of the court upon a motion for a judg-
ment upon the answers to special interroga-
tories notwithstanding the general verdict
does not raise any question as to the suffi-
ciency of the evidence. To present such
question the same must be assignea as a
ground for a new trial and the overruling of
such motion must be assigned as error. City
of Jeftersonville v. Gray [Ind.] 74 N. B. 611.
The action of a master in admitting evidence
cannot be assigned as a reason for a new
trial, and hence cannot be made the subject
of an assignment of error. The proper prac-
tice is to request the court to correct the er-
rors of the masters, and then to assign error
upon the action of the court. St. Joseph
Mfg. Co. V. Hubbard [Ind. App.] 75 N. B. 17.

It seems that the sufficiency of the complaint
or an instrument of appropriation in con-
demnation proceedings may be raised by an
independent assignment of error. Stoy v.

Indiana Hydraulic Power Co. [Ind.] 76 N. B.
1057.

13. See 5 C. L. 197.

14. Objections to Jurisdiction. In re
O'Brien's Petition [Conn.] 63 A. 777.

15. That the appellant has waived error
by accepting the benefit of subsequent pro-
ceedings and ruling in the same cause of ac-
tion. Compher v. Browning, 219 111. 429, 76

N. E. 678.
16. Jones, Downs & Co. v. Chandler [N.

M.] 85 P. 392.
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(§ 11) F. Bnefs and arguments.^''—Briefs must be filed ^' and served witliin

the time prescribed.^" In some states they mnst be signed.-" Statutes and rules

of court prescribing the form and contents of the brief must be complied with,^ but

the couri; generally has discretionary power to consider matters riot properly pre-

sented.^^ Among the common requirements is a summary of so much of the record

as presents the errors relied on,^-'' with references to the record for verification,'''

17. See 5 C. "L. 197.
IS. Briefs must be filed within 30 days

after transcript is filed. Rules 2 and 5.

Santa Rosa Bank v. Striening [Cal. App. ] 82
P. 551. Under rule 55 providing that for fail-

ure to file an argument within the time spec-
ified the adverse party may have a continu-
ance or submission of the case on the papers
on file at tlie time of the breach unless the
court shall for sufficient cause otherwise or-
der, it is discretionary with the appellate
court to consider arguments filed after the
time specified when justice will be promoted
thereby. Baker v. Oughton [Iowa] 106 N. W.
272. Appeal will be dismissed where there
Is no brief or argument for either party.
Honaker v. Fitzgerald [Iowa] 106 N. W. 649.

Appellant's .argument will not be stricken on
appellee's motion because of noncompliance
with the rules where appellee's argument is

equally faulty. McDermott v. Mahoney
[Iowa] 106 N. W. 925. The case will be ex-

amined upon merits although the appellee
files no brief. McAfee v. Bending [Ind. App.]
76 N. E. 412. Failure to file within time
agreed upon by counsel is ground for dis-

missal. Missouri, etc., Ry. Co. v. Kidd [Ind.

T.] 88 S. W. 308. Where appellant makes a
motion for an oral argument which is

granted, the court not knowing that his brief

was not filed as required by rule 3 (75 S. W.
V), the court may treat the grounds filed for

oral argument as a brief and allow the order
for oral argument to stand, adjudging the
appellant liable for all costs up to date.

Louisville Home Tel. Co. v. Gasper [Ky.] 90

S. W. 1071. Failure to file brief ground for
affirmance. Jackson v. McMillan [La.] 38 So.

902. Failure of printer to get brief ready in

time will not prevent dismissal where there
is no showing as to when it was put in his
hands. Hammer v. Crayford [Mo. App,] 91 S.

W. 57. Failure to file briefwithin forty days
after filing of case-made and petition in er-
ror will result in dismissal under rule 6.

First Nat. Bank v. Smith '[Okl.] 83 P. 1119.
Although sickness might excuse delay, press
of business will not. Id. In Oklahoma error
will not be deemed confessed by failure to
file brief as in some other jurisdictions. Al-
dridge v. Board of Education [Okl.] 82 P.
827. Fact that printer failed to print brief
in time and counsel overlooked time within
which to file it will not excuse several
months' delay. Carter v. Wakeman [Or.] .S2

P. S58. "Where appellee fails to file a brief,
the court of civil appeals may regard appel-
lant's brief as presenting the case without
examining the record as contained in the
transcript. Court of Civil Appeals, Rule 40
(67 S. W. XVII). Maffl v. Stephens [Tex. Civ.
App.] 93 S. W. 158.

19. Under provisions of Rule 6, par. 3,

brief of appellant, in a case to which any
couijty is a party not adversely to the state,

should be served on the Attorney General,
.Rev. St. 1887, §250, subd. 1, amended by L.

1901, p. 163, and failure so to serve is ground

for dismissal. Corker v. Elmore County
[Idaho] 84 P. 509.

20. A rule requiring briefs to be signed is

sufficiently complied with where the brief of
tile appellants is signed at the close of the
argument which is bound with the brief
proper, although it is not signed at the con-
clusion of the statements of points and au-
thorities. Low V. Dallas [Ind.] 75 N. E. 822.

21. Failure to print reply brief held
ground for affirmance. Mitchell v. Pearson
[Colo.] 82 P. 447. Failure to comply with
ruling of court as to preparation of brief
held ground for affirmance. Hay v. Bash
ZInd. App.] 76 N. E. 644. While the rules
of the Appellate Court are the same as those
of the supreme court so far as applicable,
yet, in a particular case pending in either
court the rules of court applicable thereto
are for the purposes of that case, the rules
of the particular court in which the cause is

pending. The rule relating to the contents
of the appellant's brief is one intended in
part to subserve the convenience of the court
to which the appeal belongs and in which
cause is decided on appeal. Hood v. Baker
[Ind. App.] 75 N. E. 608. Where a case, which
is appealable only to the supreme court un-
der Acts 1901, p. 566, c. 247, § 8, is appealed
to the Appellate dourt, the Appellate court
will leave the question as to the , sufficiency
of the appellant's brief under the rules of
the supreme court to such court. Id. Fail-
ure to present que'stions in accordance with
the rules of the court may prevent their con-
sideration, but where the propositions stated
indicate with sufficient certainty the points
in dispute, objection to their form and sub-
stance is not ground for rejection of the
brief. Low v. Dallas [Ind.] 75 N. B. 822.

Motion to dismiss for failure to comply with
rules will be denied where appellant's omis-
sions are supplied by appellee. State v.

Terheide [Ind.] 78 N. B. 19.5. Where some
assignments are not discussed in brief and
those discussed retain their original num-
bers but are discussed in order, the violation
of the rule requiring consecutive numbering
Is merely technical and no groun,d for refus-
ing to consider the assignment. Lewis v.

Houston Blec. Co. [Tex. Civ. App.] 13 Tex.
Ct. Rep.] 378, 88 L. R. 489. ^

22. The court may, if it choose so to do,

consider the instructions though tlie rules

of the court in regard to the presentation of

instructions in the appellant's brief have
been disregarded. Baker v. Gowland [Ind.

App.] 76 N. B. 1027.

23. Referring in brief to exceptions by
"Exception No. 7, folio 138, and No. 8, folio

142, should have been sustained" with
nothing further will not be reviewed on ap-
peal. Stohr V. Stohr [Cal.] 82 P. 777. It has
been uniformly held by the supreme court
that rule 22, cl. 5, requires that the brief be
so prepared that all questions presented by
tlie assignment of errors can be determined
by an examination of the briefs, without
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looking- to the record, and that, to the extent
said rule is not complied with, tlie same will
be considered waived. Chicago Terminal
Transfer Co. v. "Warcon [Ind.] 74 N. B. 1090;
American Food Co. v. Halstead [Ind.] 7 6 N.
B. 251.

Ruling's on pleadings: If ruling's on plead-
ing's are objected to, a concise statement of
their contents is necessary. See Supreme
Court Rule No. 22, cl. 5, 55 N. B. VI. Springer
V. Bricker [Ind.] 76 N. E. 114; Swing v. Hill
[Ind.] 75 N. E. 658. An epitome of a plead-
ing will be sufficient where enough of the
pleading is set out to enable the court upon
reading the appellant's principal brief to as-
certain the question which is presented for
review. Swing v. Hill [Ind.] 76 N. B. 658.

Where the appellant's brief fails to set forth
a copy of the demurrer, the overruling of
which is assigned as error, and also the suc-
cinct statement and grounds thereof, such
assignment of error is waived. Chicago Ter-
minal Transfer Co. v. "Walton [Ind.] 7'4 N. B.
1090. Reference to the place in the trans-
cript where the pleading sought to be re-
viewed as set forth is not a sufficient com-
pliance with the rule. Ledbetter v. Cog-
geshall [Ind. App.] 76 N. B. 787. Where the
brief sets out fully the second paragraph of
an answer, and also contains a copy of the
opening statement of the cross complaint
and then says that the averments of the cross
complaint following this opening were iden-
tical with the allegations of the second par-
agraph of the answer, and then gives the
concluding averments of the cross complaint,
this is a sufficient compliance. Nichols &
Shepard Co. v. Berning [Ind. App.] 76 N. B.
776. Where' the appellant's brief gives the
substance of all material averments of the
complaint and states where the appellant's
demurrer to the complaint will be found in
the record, and that such demurrer insists
that the complaint does not contain facts
sufficient to constitute a cause of action, and
that the demurrer was overruled and an ex-
ception reserved, this is a sufficient compli-
ance. Hay V. Bash [Ind. App.] 76 N. B. 644.
Merely stating that a pleading fails to al-
lege certain facts cannot be regarded as a
concise statement of so much of the record
as fully presents the error. Springer v.

Bricker [Ind.] 76 N. B. 114.
EvWenoe: Alleged error in exclusion of

proof of certain facts cannot be considered
where brief fails to point out the evidence
by which such facts were to be proven,
ritewart v. Phittemore [Cal. App.] 84 P. 841.

Where the evidence alleged to have been im-
properly admitted or excluded is not pointed
out, it will not be considered. Johnson v.

Farrell, 215 111. 542, 74 N. E. 760. Under rule
22 of the Appellate Court, 55 N. E. VI, the
sufficiency of the evidence "will not be ex-
ahiined unless there is a "condensed" recital

of the evidence so as to present the "sub-
stance" thereof in the statement. A recital

occupying 76 pages of the appellant's printed
brief and setting out the questions and an-
swers together with argument of counsel is

not a compliance with this rule. Cleveland,
etc., R. Co. v. Snow [Ind. App.] 74 N. B. 908.

Must contain a condensed recital of the evi-
dence, in narrative form. Rush v. Kelley, 34

md. App. 449, 73 N. B. 130. Where the evi-
dence occupied more than 260 pages of the
record and no attempt w^as made to set out
such evidence in the brief, it would not be
examined. Hartzell v. Hartzell [Ind. App.]

76 N. B. 439. Where the appellant's brief
sufficiently conforms to the rule to enable the
court to comprehend the propositions relied
upon, the failure of such brief to comply lit-

erally with the rules of the court is imma-
terial. Hall v. Terre Haute Blec. Co. [Ind.

App.] 76 N. E. 334. The statement in the
brief of the conclusions of counsel as to what
the evidence showed was not a compliance
with the rule. Baker v. Gowland [Ind. App.]
76 N. B. 1027. Reprinting of large part of
evidence in appellant's brief held violation
of S. Ct. Rule 9 (59 N. W. V), prohibiting
extended discussion in briefs of mere ques-
tions of fact and requiring a reference to
the printed case. More v. Milwaukee Mon-
ument Co. [Wis.] 104 N. W. 1013. Under I..

1905, p. 589, c 365, § 1, limiting amount al-

lowed for printing to 150 pages, .the redund-
ency of the brief in this case containing over
150 pages, is immaterial, but the rule is no-
ticed to show its proper construction. Id.

InstriDctions: If the instructions com-
plained of or a succinct statement thereof
are not set out, they -will not be considered.
Supreme Court Rule JSTo. 22. Springer v.

Bricker [Ind.] 76 N. E. 114; Garrigue v. Kel-
lar, 164 Ind. 676, 74 N. B. 523; Henderson v.

Henderson [Ind.] 75 N. B. 269; Griffiths v.

Anderson Iron & Mfg. Works [Ind. App.] 75 N.
E. 673; Indianapolis St, R. Co. v. Marschke
[Ind. App.] 77 N. E. 946. Where the brief
makes no reference to the place in record
where the instructions complained of may
be found and does not contain the substance
or a copy of such instructions. Capital Nat.
Bank v.'Wilkerson [Ind. App.] 76 N. B. 258.

Findings: It is not the duty of the ap-
pellate court to look through the transcript
to find the evidence to overthrow findings of
trial court, but appellant should in his brief
point it out. Clark v. Rauer [Cal. App.] 83
P. 291. The legal sufficiency of special find-
ings Is not before the supreme court in the
absence of a compliance with rule 22. Todd
v. Crail [Ind.] 77 N. B. 402.
A motion for a netv trial cannot be consid-

ered where the cause assigned or a succinct
statement thereof was not stated. Supreme
Court Rule 22, 55 VI. Tongret v. Carlin
[Ind.] 75 N. E. 887. W,liere the causes as-
signed are not set out. Gregg v. Gregg [Ind.
App.] 75 N. E. 674. Failure to comply with
rule will waive assignment to the overruling
of a motion for a new trial. Korporal v.

Robinson [Ind. App.] 78 N. B. 84.

24. Where the court is referred to specific
pages of the bill of exceptions for certain
evidence and the original bill is not filed

and the evidence is not on the corresponding
pages of the transcript, the court will not
search for it. Armour Packing Co. of Louisi-
ina V. Vietch-Toung Produce Co. [Ala.] 39
So. 680. Where error is assigned to the ad-
mission of evidence, the brief must point out
the place in the record where such errofs
may be found. See Appellate Rule No. 22,
55 N. E. V. Inland Steel Co. v. Smith [Ind.
App.] 75 N. B. 862; Tyler v. Davis [Ind. App.]
75 N. B. 3. Under Sup. Ct. Rule 29 appellant
contending that the evidence does not sus-
tain the findings must point out in his brief
the particular portions of his abstract, giv-
ing the folios thereof, deemed insufficient,

as well as in his assignment of error. Grif-
fin V. Walworth County Com'rs [S. D.] 104

N. W. 1117. It is frequently required that
counsel refer back from brief to page of the

record, which they desire examined. Rule
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a separate assignment or statement of the contentions or alleged errors/^ and the

24. Davidson S. S. Co. v. U. S. [C. C. A.] 142
F. 315.

25. Assignments not Insisted upon in the
brief are deemed waived. Kansas City, etc.,

R. Co. V. Randolpli [Ala.] 39 So. 920; Kansas
City, etc., R. Co. v. Simmons [Ala.] 40 So.

573. Briefs must contain a sliort clear state-
ment of points and authorities in support
thereof. Anglo Wyoming Oil Fields v. Mil-
ler, 117 111. App. 552. Errors assigned hut
not noticed in brief or argument are waived
or abandoned. Rabbermann v. Alhambra
Highway Com'rs, 116 111. App. 26; Summer-
ville V. Penn Drilling Co., 119 111. App. 152.

Application for new trial on ground of newly
discovered evidence was deemed abandoned
in the absence of showing by affidavit or
other"wise concerning such evidence, and
where point was not raised in appellant's brief.

Richardson v. Benes, 115 III. App. 532.

The failure to designate or point out a spe-
cific objection, or argue it in the brief, is a
waiver of such objection, even though it be
assigned as error upon the record. Glos v.

Davis, 216 111. 532, 75 N. B. 208. Assignments
of error not presented in the appellant's
brief are waived. Major v. Miller [Ind.] 75

N. E. 159. Errors not urged in brief. May
V. Dobbins [Ind.] 77 N. E. 353. Errors must
be speciflcally pointed out. A general dis-

cussion of legal propositions is insufficient.

Sunley v. Metropolitan Life Ins. Co. [Iowa]
105 N. W. 408. Where counsel does not deem
a point of sufficient importance to speciflcally

state the grounds of his contention the ap-
pellate court will not go minutely through
the record in search of them. In re Intoxi-
cating Liquors [Iowa] 105 N. W. 702. Fail-

ure to comply with rule 10 as to contents
and arrangement ground for affirmance.
Hatch v. Geiser [Kan.] 84 P. 555. Errors not
assigned in the brief, under Rule 10, subd. 3,

cannot be considered on appeal. Dorais v.

Doll [Mont.] 83 P. 884. Failure to comply
with rule 10 requiring specifications of er-

rors relied on is ground for affirmance.
Hickey & Co. v. Kaufman [Mont.] 85 P. 870.

The mere printing of an assignment of error
in a brief "w^ithout comment or without
statement attempting to show why or in
what respect the trial court erred is not suf-
ficient to require a discussion of the errors
complained of. Hoch v. Schlattan [Neb.] 107
N. W. 759. Failure to coi-nply with rule 14

requiring assignment of errors relied on is

ground for affirmance. Marck v. Minneapo-
lis, etc., R. Co. [N. D.] 105 N. W. 1106.
Statement of errors involved must not ex-
ceed half a page under Rule 26. Creachen
V. Bromley Bros. Carpet Co. [Pa.] 63 A. 195.

Cross assignments duly filed in the district
court but not presented in appellee's brief
to the supreme court, as required by district

court rule No. 101, are "waived. Lauchheimer
& Sons V. Coop [Tex.] 89 S. W. 1061. Where
the petition to try title does not indicate
what title plaintiff is asserting, nor does his
brief, but appellee's brief recites that plaint-
iff sues as heir of a certain person, the court
is justified in assuming that plaintiff was
claiming only as such heir, and on rehearing
is not required to consider the case from the
standpoint of heirship to another. Cope v.

Blount [Tex. Civ. App.] 91 S. W. 615. Charge
as to measure of damages held not cause
for reversal where brief contained no as-

signment of error coniplaining of refusal to

givft additional charge requested. Interna-
tional & G. N. R. Co. V. McVey [Tex. Civ.
App.] 83 S. W. 34.

Rulinss on pleadings: A statement that
certain paragraphs of an answer which was
demurred to were based on claims of set-off
and that another paragraph was in the na-
ture of an accord situation, without pointing
out any specific objection, is insufficient.

American Food Co. v. Halstead [Ind.] 76 N.
E. 251.

In.stTnctIons: A defect in an instruction
not pointed out in appellant's argument or
brief is waived. Lange v. Missouri Pac. R.

Co., 115 Mo. App. 582, 91 S. W. 989. Where
counsel does not point out the alleged de-
fects, the court will not critically examine
instructions to ascertain alleged errors
therein. Enright v. Gibson, 119 111. App. 411.

"Verdict and findings: The question of the
excessiveness of the verdict is open to con-
sideration, where it was one of the grounds
for a motion for a ne"w trial, and the opening
brief assigns the overruling of such motion
as error. Williams v. Spokane Falls & N. R.
Co. [Wash.] 84 P. 1129. On appeal from
judgment on ground that the findings are not
supported by evidence, by failure of appel-
lant to point out in his brief how the evi-
dence fails to support findings except in two
particulars, the court in its review will be
restricted to these particulars. Talt v. Mc-
Innes [Cal. App.] 84 P. 674.

AHsignment, statement, and proposition nn-
der the Texas rule. Assignment; Where
neither the assignment nor the proposition
cited thereto points out the error complained
of as required b» rule 30 of Rules for Courts
of Civil Appeals [67 S. W. XVI), the assign-
ment will not be considered. Lowenthal-
Harrison Co. v. Edmiston Bros. [Tex. Civ.
App.] 13 Tex. Ct. Rep. 805, 89 S. W. 308.

Where several assignments are the same ex-
cept a different reason is given, they are but
one assignment supported by different propo-
sitions. Aspley V. Hawkins [Tex.] 14 Tex.
Ct. Rep. 213, 89 S. W. 972.

Statement: An assignment not followed
by a statement may be disregarded. Bre^ws-
ter V. State [Tex. Civ. App.] 13 Tex. Ct. Rep.
685, 88 S. W. 858; Parlin & OrendorfE Co. v.

Vawter [Tex. Civ. App.] 13 Tex. Ct. Rep. 47,

88 S. W. 407; Peach River Lumber Co. v.

Ayers [Tex. Civ. App.] 91 S. W. 387; Johnston
V. Eraser [Tex. Civ. App.] 92 S. W. 49; El
Paso & S. R. Co. V. Darr [Tex. Civ. App.] 93
S. W. 166. Assignments complaining of
charges cannot be considered where the
charges are not incorporated in or referred
to in the statement. Feagan v. Barton-
Parker Mfg. Co. [Tex. Civ. App.] 93 S. W. 1076.
The statement cited to an assignment must
state the facts and not the legal conclusion
thereof. Lowenthal-Harrison Coi v. Edmis-
ton Bros. [Tex. Civ. App.] 13 Tex. Ct. Rep.
805, 89 S. W. 308. Assignments followed by
a reference to the statement of facts in the
beginning of the brief will not be consid-
ered. Kilday v. Perkins [Tex. Civ. App.] 90
S. W. 215. A reference for a statement of
facts in an assignment of error to a state-
ment in a prior assignment which includes
nearly all the evidence of the case is insuf-
ficient. Gulf, etc., R. Co. V. Harbison [Tex.
Civ. App.] 13 Tex. Ct. Rep. 67, 88 S. W. 4B2.
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citation of anthorities.^" Assignments not argued ^^ will ordinarily be deemed
waived, though the court may consider them when they are apparent on the face of

Where an assignment is based upon the total
absence of evidence on a proposition, a state-
ment referring- to the record is suflBcient.
Galveston, etc., R. Co. v. Parish [Tex, Civ.
App.] 93 S. W. ?82. A statement consisting:
of an opinion as to the effect of the pleading's
and making a reference to the transcript for
the pleadings, is insufficient. Logan v. Len-
nix [Tex. Civ. App.] 13 Tex. Ct. Rep. 572, 88

S. W. 364. "Where statement containing fail

to refer to the pages of the record for veri-
fication, the violation is technical and the as-
signments will be considered. Levt^is v.

Houston Electric Co. [Tex. Civ. App.] 13 Tex.
Ct. Rep. 378, 88 S. W. 489. "Where two dis-

tinct assignments are followed by a single
proposition which, in turn, is followed by
statement of the substance of the testimony
without reference to pages of the record,
and there is no statement of facts in tlie

transcript, the assignment will not be con-
sidered. Waggoner v. Missouri, etc., R. Co.
[Tex. Civ. App.] 92 S. W. 1028.
Proposjtton: Assignments not in them-

selves propositions must be accompanied by
propositions. Kildan v. Perkins [Tex. Civ.
App.] 90 S. W. 215; Ragley v. Godley [Tex.
Civ. App.] 90 S. "W. 66; San Antonio & A. P.
R. Co. V. Wood [Tex. Civ. App.] 92 S. W. 259.
Where the assignment of error is not a prop-
osition, and no propositions are submitted
under the assignment, and no statement is

made. Gulf, etc., R. Co. v. St. John [Tex.
Civ. App.] 88 S. W. 297. An assignment that
the court erred in overruling defendant's de
murrer, not followed by any proposition, is

insuilicient. Western Union Tel. Co. v., Bell
[Tex. Civ. App.] 92 S. W. 1036. An assign-
ment that *'tiie court erred in permitting to
be read in evidence (over defendant's objec-
tion, on the ground of immateriality and ir-

relevancy)" a certain interrogatory, fully set
out, is sufficient without a proposition. In-
ternational, etc., R. Co. V. Boykin [Tex.] 89
S. W.. 639. Propositions not germane to the
assignment will not be considered. Interna-
tional, etc., E. Co< V. Glover [Tex. Civ. App]
13 Tex. Ct. Rep. 263, 88 S. W. 515; Sweet v.

Lyon [Tex. Civ. App.] 88 S. W. 384; Texas
Cent. R. Co.,v. Miller [Tex. Civ. App.] 13 Tex.
Ct. Rep. 587, 88 S. W. 499. An assignment
followed by a proposition not germane will
not be considered. Ellis v. Littlefield [Tex.
Civ. App.] 93 S." W. 171. Propositions as to

the burden of proof of the execution of an
alleged forged deed are not germane to as-
signments of error as to the admission of
evidence of the existence of the deed when
execution according to law has not been
shown. Garrett v. Spradling [Tex. Civ. App.]
88 S. W. 293. A proposition that it was er-
ror not to exclude testimony as to price on
the ground that it was based upon original
entries made by another, is not supported by
a motion to exclude on the ground that the
witness has no independent recollection and
the entries are not in evidence. Hubbard
City Cotton Oil & Gin Co. v. Nichols [Tex.
Civ. App.] 14 Tex. Ct. Rep. 1, 89 S. W. 795.

An assignment followed by a reference to

the propositions and statements under an-
other assignment, which propositions and
statements are not germane, will not be con-
sidered. Kane v. Sholars [Tex. Civ. App.]
90 S. W. 937. The propositions that the evl-.

dence is insufficient to sustain the allegation
of the answer and that defendant's promise
to pay the debts of another was within the
statute of frauds, cannot be raised by an as-
signment complaining of the overruling of
exceptions to defendant's answer. Louisi-
ana & Tex. Lumber Co. v. Carter [Tex. Civ.
App.] 93 S. W. 714.

26. Briefs must contain points and author-
ities. Anglo-Wyoming Oil Fields v. Miller,
117 111. App. 552. Appellee should file a brief
citing authorities. Aldridge v. Board of Ed-
ucation of Stillwater [Okl.] 82 P. 827.

27. Errors or assignments not argued will
not be considered. McClendon v. McKissack
[Ala.] 38 So. 1020; Greely-Barnham Grocery
Co. V. Cottingham'[Ala.] 39 So. 567; Southern
R. Co. V. Bradford [Ala.] 40 So. 100; Driver
V. King [Ala.] 40 So. 315; Bail v. Hartman
[Ariz.] 83 P. 358; Hewel v. Hogin [Cal. App.]
84 P. 1002; Price v. Central of Georgia R. Co.
[Ga.] 53 S. E. 455; Sauter v. Anderson, 110
111. App. 574; Knights Templars & Masons'
Life Indemnity Co. v. Crayton, 110 111. App.
648; Dowie v. Priddle, 116 111. App. 184; Ford
v. Ford, 117 111. App. 502; Western Union Tel.
Co. V. State [Ind.] 76 N. E. 100; McCaslin v.
State [Ind. App.] 75 N. B. 844; City of In-
dianapolis V. Mullally [Ind. App.] 77 N. E.
1132; American Woolen Co. v. Boston & M.
R. Co. [Mass.] 76 N. E. 658; Anderson v.
Northern Pac. R. Co. [Mont.] 85 P. 884; Loper
V. Somers, 71 N. J. Law, 657, 61 A. 85; Jones
V. Ballon, 139 N. C. 526, 52 S. E. 254; Stephens
V. Faus [S. D.] 106 N. W. 56. Assignments
in the, bill of exceptions, not discussed in the
briefs. Castle v. Sibley [Cal. App.] 82 P.
1067. The appellate court will notice only
those assignnaents discussed in appellant's
brief and will not prosecute an independent
inquiry in order to find out reasons for or
against the correctness of the rulings of the
trial court. Humphrey v. Pope [Cal. App.]
82 P. 223. Matters not assigned as error nor
referred to in argument. State v. Starr
[Conn.] 63 A. 512. Errors not argued in the
brief or discussed in the argument. Excep-
tions noted in the abstract and referred to in
the statement but not argued. Illinois Cent.
R. Co. V. Andrews, 116 111. App. 8. "Where
the appellant states in his brief that he re-
lies on all objections set forth in the excep-
tions, none of such objections will be deemed
to be waived; the appellate court, however,
win in its discretion notice only those ob-
jections which are argued. Fay v. Hunt
[Mass.] 77 N. B. 502. Errors not argued
either in the brief or at the bar. Coolidge
V. Hallauer [Wis.] 105 N. W. 568. Question
as to whether sale was legal. Berry v. Pel-
neault, 188 Mass. 413, 74 N. E. 917. That
daniages were excessive. Indianapolis & M.
Rapid Transit Co. v. Reeder [Ind. App.] 76
N. E. 816. Grounds for quashing assessment
for local improvement. Harwood v. Dono-
van, 188 Mass. 487, 74 N. E. 914.

Cross errors. Indiana Mach Co. v. Kirk,
118 111. App. 102.

Sufficiency of pleadings. Metropolitan Life
Ins. Co. V. Willis [Ind. App.] 76 N. E. 560.

Complaint. Sovereign Camp Woodmen of

the World v. Cox [Ind. App.] 75 N. B. 290;

Morrison v. Indianapolis & W. R. Co. [Ind.]

76 N. E. 961.
Sufficiency of answer. Starkey v. Starkey
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the record.-' It is the duty of the court to make the proper answer to a claim of

error though such answer is not suggested hj counsel in his brief.-'' New points

first raised in the repl}' or supplement brief will not ordinaril}' be considered.'^"

Admissions and statements in a brief are binding on the party making them.^^

Counsel will not be permitted to attack the trial court, or to criticise his rulings

disrespectfully.-''^ Scandalous ^' or unauthorized brie'fs ^* and arguments not pre-

pared in accordance with the rules ^^ may be stricken from the files. In the former

case, the court may permit the filing of a new brief within a specified time.^°

[Ind.] 76 N. E. 876. Overruling appellant's
demurrer to alternative writ of mandamus
and sustaining- demurrers to each paragraph
of ans-wer. Funk v. State [Ind.] 77 N. E.
S54. Refusal of court to require appellee to
make pleading more specific. Unger v. Mel-
linger [Ind. App.] 77 N. E. 814.

Eviflence: Olpjection to the admission of
hearsay. Bennett & Co. v. Farmers' & Mer-
chants' Bank [Ga.] 52 S. E. 330. Exceptions
to the admission of evidence. Carroll v. Met-
ropolitan Coal Co., 189 Mass. 159, 75 N. E. 84;

Mahan v. Newton & B. St. R. Co., 189 Mass.
1, 75 N. E. 59. Exceptions to exclusion of
evidence. Svv^ain v. Boston El. R. Co., 188
Mass., 405, 74 N. E. 672.

Refusal to si\'e iiistriictlon.s. Martin v.

Chicago & M. Blec. R. Co., 220 111. 97, 77 N. E.
86. Refused propositions of law not dis-
cussed or mentioned in the brief. Moore v.

Wells Fargo & Co. Exp., 116 111. App. 581.
Exceptions to certain items of a decree not
considered, in view of certain admissions,
and failure of counsel to argue them. United
States Rubber Co. v. Peterman, 119 111. App.
610.

Grounds of motion for a new trial. Capi-
tal Nat. Bank v. Wilkerson [Ind. App.] 76 N.
B. 268. Smith v. Smith [Ind. App.] 74 N. E.
1008. If not urged nor referred to in the
brief of counsel for the plaintiff in error,
will be treated as abandoned. Bowden v.

Bowden [Ga.] 53 S. B. 606.
A simple statement in appellant's brief

that he insists upon a certain assignment is

no such argument as requires the court to
pass upon it. -Western R. Co. v.^ Russell
[Ala.] 39 So. 311. -Where the assignment re-
lated to one bill and the argument to an-
other, the assignment -will not be considered
as 'insisted upon. Louisville & N. R. Co. v.

Britton [Ala.] 39 So. 585. The argument
must be prepared in accordance vi^ith the
rules of the court. Taylor v. Home Sav. &
Loan Ass'n [Iowa] 105 N. W. 193. "Where
one of the parties to a joint assignment fails

to discuss the same in his brief and thereby
vj^aives the same, such waiver will preclude
the other party to the assignment from fur-
ther Insisting thereon. Starkey v. Starkey
[Ind.] 76 N. B. 876.
Where by leave of the court the brief filed

in the appellate is filed in the supreme court,
only such errors -will be considered by the
supreme court as were urged in the appellate
court. Chicago City R. Co. v. Schmidt, 218
III. 92, 75 N. E. 383. Questions not discussed
upon the argument in the court of appeals
will not be considered. -Vroom v. Tilly [N.
y.] 77 N. E. 1017.

SS, The appellate cour.t may reverse on
account of a discrepancy between the find-
ings -and the judgment, although the point is

not 'made. Finding was for $250 damages
and judgment was for only 5200. State v.

Richeson [Ind. App.] 75 N. E. 846.

29. To ansvper contention that coi-nplain-
ant did not prove certain facts, by showing
that he was not required to do so under the
pleadings. J. E. Greslick Co. v. Rogers
[Mich.] 107 N. W. 885.

30. Harrow v. Grogan, 219 111. 228, 76 N.
E. 350; Sands v. Stagg [Va.] 54 S. E. 21;
American Locomotive Co. v. Hoffman [-Va.]

54 S. E. 25. Errors suggested in the brief
of the plaintiff in error filed after the brief
of the defendant in error has been filed.

Newport News & O. P. R. & Blec. Co. v. Bick-
ford [Va.] 52 S. E. 1011.- Questions raised
for the first time in the supplemental brief
of appellant. Foster v. East Jordan Lumber
Co. [Mich.] 12 Det. Leg. N. 426, 104 N. W. 617.
A defense not presented below cannot be
presented for the first time by supplemental
brief. Lucas v. Cella, 115 Mo. App. 395, 91
S. W. 996. "Whether or not the court will
consider points and arguments raised for the
first time in the closing brief is not a right
-which the respondent may invoke but for the
appellate court to determine for itself.

Lewis V. San Francisco [Gal. App.] 82 P.
1106.

31. Counsel cannot object that facts ad-
mitted in his own brief were not proven.
Kessel v. Mayer, 118 [111. App.] 267. A state-
ment in appellant's brief that the only ques-
tion in the case is that the verdict was un-
supported by the evidence waives all other
questions. City of Kankakee v. Sannes, 118
[111. App.] 534.

32. Brief held not so objectionable as to
require it to be stricken, or as to require dis-
missal. Colorado & S. R. Co. v. Davis [Colo.]
83 P. 777. May not go outside the record
and charge the court below with freely and
publicly admitting his prejudice against
building and loan associations. Oskaloosa
Nat. Bldg., Loan & Inv. Ass'n v. Bailey
[Iowa] 105 N. -W. 417.

33. Referring to the trial and supreme
court in discourteous and scurrilous lan-
guage and questioning the honesty of the
trial court. Pittsburgh, etc., R. Co. v. Mun-
cie & P. Traction Co. [Ind.] 77 N. E. 941.
"Where the brief contains contemptuous ref-
erences to the trial court of a character un-
warranted and indefensible. Smith v. Simp-
son [C. C. A.] 140 F. 712.

.S4. An "answer to appellant's reply" will
be stricken on appellant's motion and costs
thereof taxed to appellee. Anundsen v-
Standard Printing Co. [Iowa] 105 N. "W. 424.

A brief -will not be stricken as a reply to a
reply if it replies to what is in substance an
argument in chief falsely called a reply.
Henning v. Colsch [Iowa] 106 N. "W. 922.

35. Taylor v. Home Sav. & Loan Ass'n
[Iowa] 105 N. "W. 193.

36. May grant leave to file another within
a stated time, directed to specific points in
controversy. Smith v. Simpson [C. C. A.] 140
P. 712.
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(§ 11) G. Dismissal and abatement of appeal, and reinstatement of the

mmeJ^^—An appeal will be dismissed for want of jurisdiction ^* or of a litigable

right,'" or of authority to prosecute the appeal/" for want of a real controversy ^^

37. See 5 C. L. 201.
38. See § 13 B, post. Bickford v. Fran-

conia [N. H.] 60 A. 98. An appellate court
may of its own motion dismiss an appeal
where it lias no jurisdiction. Cliioagro Por-
trait Co. V. Ctiicago Crayon Co., 217 in. 200,
75 N. E. 473; Memphis Keeley Institute v.

Leslie B. Keeley Co. [C. C. A.] 144 P. 628.

A motion to dismiss may he made at any
time where appellate court has no jurisdic-
tion. Town of Chalmers v. Tandy, 111 111.

App. 252. Question of jurisdiction may be
determined by supreme court on motion to
dismiss. Yockey v. Woodbury County [Iowa]
106 N. W. 950. It cannot be urg^ed as -want
of jurisdiction that the proceeding was based
on an invalid order of court. On appeal from
judgment in reopened case it is collateral at-
tack, hence not permissible to say that tiie

order reopening the case was wrong. In re
Sullivan's Estate [Wash.] 82 P. 297. In an
action involving priority of patents, an ap-
peal from the commissioner of patents will
be dismissed and remanded to the patent of-

fice for settlement, where any judgment of
priority by the court would be void. Lattig
V. Dean, 25 App. D. C. 591. It is not ground
for dismissal for want of jurisdiction that
the action of the court below was the exer-
cise of a discretion not subject to review.
In re O'Brien's Petition [Conn.] 63 A. 777.

Failure to serve a co-defendant deprived
the court of jurisdiction. Dillavou v. Dilla-
vou [Iowa] 106 N. W. 949. An appeal will
not be dismissed for want of jurisdiction in
the trial court where no objection was made
below. Pere Marquette R. Co. v. Wabash R.
Co. [Mich.] 12 Det. Leg. N. 466, 104 N. W. 650.

Where amonnt inTOlved is less than juris-
dictional amount. Yakey v. Leich [Ind.
App.] 76 N. B. 926; Tyler v. Davis [Ind.] 77
N. B. 100.

Appeal to -wTovs court: Ground for dis-
missal. In re Ross' Estate, 220 111. 142, 77

N. B. 126; Murphy v. People [111.] 77 N. B.

439; First Nat. Bank v. Gibson [111.] 77 N. B.

562; Funk v. Kempton [111.] 77 N. B. 683.

Appeal to the supreme court instead of to

the appellate court. Fairbanks v. Carle, 217

111. 136, 75 N. B. 360. Appeal to the supreme
court in proceedings under Kurd's Rev. St.

1903, pp. 776-7*7, c. 42, §§ 204-209, relating to

ditches and drains. Union Drainage Dist.

No. 1 of Towns of South Homer & Sidell v.

Drainage Dist. No. 1 of Towns of Vance &
Sidell, 220 111, 104, 77 N. E. 98. Bill of re-

view to impeach decree in partition of free-

hold involves a freehold and the appellate

court has no jurisdiction. Crane v. Stafford,

117 III. App. 57.

Nonappealable order. People v. McAnally
[111.] 77 N. E. 544. Chicago Portrait Co. v.

Chicago Crayon Co., 217 111. 200, 75 N.B. 473.

Order of reference in equity case. Lock-
wood V. Lockwood [S. C] 53 S. B. 87. Dis-

cretionary order. Bell v. Western Union Tel.

Co. [S. C] 53 S. B. 177; Hall v. McBride
[S. C] 53 S. E. 368. Fast writ of error dis-

missed on ground that the order to which it

was taken was not reviewable by such a

writ. Thompson v. Thompson [Ga.] 53 S. B.

507. Where an appeal is taken from an in-

terlocutory decree, but no appeal is taken

from subsequent interlocutory decrees which
were not brought up by the appeal taken, a
motion to dismiss on the ground that the
appeal taken involved only costs was with-
out merit, the whole judgment in favor of
the appellee against the appellant being nec-
essarily involved, though the subsequent in-
terlocutory decrees were not reviewable.
Hopkins v. Prichard [W. Va.] 53 S. B. 557.
Appeal ImpTOvidently anai'iTed in that it

was allowed to an order in another case.
Robinson V. Goldman's Adm'r [W. Va.] 53 S.

B. 12.

Death of party: Where one of the appel-
lees who "was a defendant in the court below
died after judgment and before the transcript
was filed in the appellate court, such court
did not have jurisdiction of the appeS,!, Ehl-
ers V. Hartman [Ind. App.] 77 N. B. 745.

39. Abatement of appeal by transfer or
extinguishment of right is treated in § 1 B,
post.

40. Under Code, § 320, providing that the
authority of an attorney may be questioned
by the opposite party, w^here it appeare'S that
attorneys had no authority to take the ap-
peal, the same was dismissed. Tackey v.

Woodbury County [Iowa] 106 N. W. 950.
41. Rule that abstract questions will not

be considered is discussed in § 13 B, post.
The court will not entertain an appeal unless
appellant has an existing right which the
judgment or order appealed from if errone-
ous has substantially prejudiced. Lamoreux
V. TVilliams, 125 Wis. 543, 104 N. W. 813.

When pending an appeal, an event occurs
without fault of appellee, which renders it

impossible for the court should its decision
be favorable to the appellant, to grant him
any effectual relief, whatever, the court upon
that fact being brought to its knowledge will
not proceed to formal ju'dgment, but will dis-
miss the appeal. Territory v. Dame [N. M.]
85 P. 473. Will not dismiss a case for ces-
sation of controversy unless it is clearly
and satisfactorily shown. State v. Superior
Court of Lincoln County [Wash.] 83 P. 726.

Appeal dlsmlsTHed: Under Kirby's Dig. §

1227, appellee may move for a dismissal on
the ground that a judgment has been ren-
dered since the appeal was taken settling all

the rights contended for by appellant.
Church V. Gallic [Ark.] 88 S. W. 979. A
judgment of ejectment sustaining a deed
from appellant to appellee is a bar to the
further prosecution of an appeal in an action
to cancel such deed. Id. An appeal from an
order granting respondent right to use of

land until final conclusion of litigation in-

volving, title to the land, on coming up for
consideration after the main litigation has
been finally concluded. Mendocino County v.

Peters [Cal. App.] 82 P. 1124. Where a liti-

gant claiming to be the de facto officer,

brings an action purely in aid of or for the
protection of his possession of such office,

and pending an appeal from an adverse de-
cision in such action surrenders the posses-
sion of such office and institutes proceedin,gs

in the nature of quo warranto. Territory v.

Dame [N. M.] 85 P. 473. Where before the

hearing of an appeal from an order refusing

to discharge the appellant from imprison-
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properly saved below/^ for abandonment *^ or want of prosecution/* for substan-

tial *^ and inexcusable *^ defects of proc-sdure in bringing up the case,*'' unless the

ment, the term of appellee's imprisonment
expired. Ex parte Person [N. C] 52 S. E.
1033. Neither the liability to fine on judg-
ment of ouster nor the effect of the judg-
ment as an estoppel in proceedings to re-

cover the emoluments of the ofHce will pre-
vent quo "warranto proceedings from becom-
ing moot on expiration of tlie term. Al-
bright V. Territory of New Mexico, 200 N. S
9, 50 Law. Ed. . "Where a city passed an
ordinance to repay pro rata an excess assess-
ment pending an appeal from a judgment de-
nying a writ of mandamus to compel the city
to repay to plaintiff his pro rata share of

an assessment over the actual cost of the im-
provement. Miller v. Seattle [Wash.] 84 P.
583. Writ of error from a judgment revok-
ing a permit to a foreign corporation to do
business^ in the state becomes moot when the
permit expires by its terms. Security Mut.
Life Ins. Co, v. Prewitt, 200 U. S. 446, 50 Law,
Ed. . On proper showing that the subect-
matter has been settled. In re Tucker [Cal.
App ] S3 P. 814. An appeal from an order
granting a new trial, "where pending the
appeal the new trial comes on for hearing
and appellant dismisses his own action.
Stein V. Kesselgrub, 45 Misc. 652, 91 N. T. S.

64.

"Where judgfnent appealed from is vacated.
Ft. Collins Development R. Co. v. Hoyt
[Colo.] 84 P. 69. Where on appeal the order
granting 'a new trial is affirmed, thereby va-
cating the judgment. Donnelly v. Gray
Bros. [Cal. App.] 84 P. 451. Appeal from dis-
missal of complaint praying for an injtiiic-

tioii, if to grant the injunction has become
a useless ceremony. Hubbell v. Armijo [N.
M. ] 85 P. 477. An appeal from an order dis-
missing a suit to restrain the clerk to put
certain names on the election ballot, where
the names have in the meanwhile been put
on the ballot and an election held. Pinley
V. Smith [Ky.] 89 S. W. 547. Appeal from
order enjoining 6fficer from printing defend-
ant's name on ballot until he designated his
party, "where election "was over. Lamoreux
V. Williams, 125 Wis. 643, 104 N. W. 813. An
appeal from an order refusing a writ of
uiandaiuus "where mandamus "would now be
useless. State v. Clem [Ala.] 39 So. 214.

Appeal from a judgment denying appellant
a writ of mandamus to restore him to office,

where it appears that he has been legally re-
moved pending the appeal. State v. Lyons
[Ala.] 39 So. 214.

Appeal not dismissed: Although time set
by a board of commissioners for the holding
of a special election has passed, an appeal
from said decision will not be dismissed be-
cause question has become moot where the
commissioners would have to set another
day for election. Good v. Burk [Ind.] 77

N. E. 1080. The fact that since decree for
defendant in a suit to compel performance
of a contract to purchase real estate com-
plainant has so altered the condition of the
real estate as to make enforcement of the
contract impossible is no ground for dismiss-
ing complainant's appeal. Moore v. Galupo
[N. J. Err. & App.] 62 A. 699. The proper
practice is to present that fact by bill of re-
view in case of reversal. Id. The consti-
tutionality of a law relating to the striking
of an elector's name from the registration

list will be considered though the question
has become academic bS" lapse of time as far
as the party litigating is concerned. In re
Morgan, 99 N. Y. S. 775. The fact that,
after entering a decree on the merits dis-
missing a bill, other suits in the same court
between the same parties and involving the
same matters "were dismissed on the ground
that the issues were determined in the prior
suit, and that no appeals were taken in the
latter suits, does not prevent a review 9f the
first decree on the merits by the appellate
court. Copper River Min. Co. v. McClellan
[C. C. A.] 138 P. 333.

43. See Saving Questions for Revie"w, 6 C.
L. 1385. Failure to take any exception to
the order of the trial court overruling a mo-
tion for a new trial is ground for dismissal.
City of Enid v. Wigger [Okl.] 85 P. 697.

43. On showing by certificate of appel-
lant's abandonment of appeal. Morgan v.

Morgan, 25 App. D. C. 389. In South Caro-
lina the trial court may adjudge the appeal
abandoned as* not having been perfected.
Where the circuit court overruled a motion
for a continuance on account of an alleged
pending appeal to the supreme court, it vir-
tually dismissed the appeal. Uzzell v. Horn,
71 S. C. 426, SI S. E. 253. Where appellant
sues out a writ of error before the expira-
tion of the period for filing a transcript the
appeal is abandoned. Wanderlohr v. Gray-
son County Nat. Bank [Tex. Civ. App.] 90 S.

W. 180.
44. The Supreme Court has Inherent

power to dismiss an appeal where appellant
has practically abandoned all proceedings
for 1 1-2 years looking to preparation of a
record essential to a hearing thereon.
Moultrie v. Tarpio, 147 Cal. 376, 81 P. 1112.

An appeal will not be dismissed for want of
prosecution where it appears that the de-
lays were due to the fact that the records
were destroyed and had to be replaced, spe-
cially where > appellee was not prejudiced.
Healey v. Healey [Ark.] 90 S. W. 845. The
law court has no authority to remand a case
for a new trial at law or to entertain an
appeal in equity where by reason of the
death of the official court stenographer the
party seeking revie"w is unable to procure
a report of the evidence, and the motion for
a new trial must be overruled or the appeal
dismissed for want of prosecution. Morin v.

Claflin [Me.], 61 A. 782.
45. Should not dismiss for technical rea-

sons unless imperative under requirements
of the statute. State v. White [Wash.] 82
P. 907. The fact that through clerical er-
ror the title of parties appears in the ap-
pellate court the same as in the original ju-
risdiction is not ground for dismissal.
Hackfeld & Co. v. U. S. [C. C. A.] 141 F. 9.

46. The fact that an order for a new trial
is granted from which an appeal has been
prosecuted, will not excuse failure to file a
transcript and prosecute an appeal from an
adverse judgment. Puckhaber v. Henry, 147
Cal. 424, 81 P. 1105. Where it appears that
the clerk did not have time to transcribe and
forward the record, and it does not appear
that the plaintiff in error is chargeable with
delay in transcribing and forwarding the
record, a motion to dismiss on account of
such delay will be overruled. Pricker v.
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Americus Mfg. & Imp. Co. [Ga.] 52 S. E. 65.

Where the trial judge fails to settle case in
time to have the case docketed at the proper
term, such failure -will not excuse the ap-
pellant from docketing his case, and asking
for a writ of certiorari to perfect th% tran-
script. State V. Telfair, 139 N. C. 555, 51 S.

E. 911. Although sickness might excuse de-
lay in filing briefs, press of business will
not. First Nat. Bank v. Smith [Okl.] 83 P.
1119. The fact that printers failed to print
the brief within the time and counsel over-
looked time within which to file said brief
will not excuse several months delay. Car-
ter V. Wakeman [Or.] 82 P. 858. A motion
to dismiss for failure to file transcript will
be denied if it is shown that a transcript
of the reporter's notes could not be obtained,
and the judge granted extension of the right
to settle the bill of exceptions. Butter v.

Lamson, 29 Utah, 439, 82 P. 473.

47. Prematurity: No final judgment. Hen-
derson V. State, 123 Gu. 465, 51 S. E. 385;
Chicago Portrait Co. v. Chicago Crayon Co.,

217 111. 200, 75 N. B. 473. Appeal from order
of re-reference. Southern Chemical Co. v.

Lackey [N. C] 52 S. E. 272. Interlocutory
order in separate maintenance suit. Beatty
v. Beatty [Va.] 53 S. E. 2. The court would
be justified in dismissing where the clerk's
certificate did not mention the rendition or
entry of a final judgment. Duncan v. State
[Neb.] 106 N. W. 1014. "Where appellant's
abstract fails to show any final judgment.
Goodykoontz v. Imes [Colo.] 85 P. 839. Ap-
peal from a decree dismissing a subordinate
branch of a controversy without passing
upon the chief issues. Memphis Keeley In-
stitute v. Keeley Co. [C. C. A.] 144 P. 628.

An appeal dismissed because the decree was
not final does not authorize appellate court
to pass upon merits of the decree or reasons
on which It Is ba!sed. Id. An appeal from
an order sustaining a demurrer on the
ground that the mortgagor who had as-
signed his equity of redemption was not
made a party to foreclosure proceedings, dis-
missed. The plaintiff should either have
declined to bring in the additional party and
alloTved the action to be dismissed or should
have noted an exception and brought the in-
terlocutory order up for review on appeal
from the final judgment. Bernard v. Shem-
well, 139 N. C. 446, 52 S. E. 64.

Failure to appeal in time; Under Code
Civ. Proc. § 939, subd. 1, an appeal taken
more than 6 months after entry of judgment.
Robinson v. Bberhart [Cal.] 83 P. 452; Mat-
thai V. Kennedy [Cal.] 84 P. 37; Brownlee v.

Reiner, 147 Cal. 641, 82 P. 324; Calkins v.

Howard [Cal. App.] 83 P. 280. An appeal
not perfected within 1 year from rendition
of judgment. Cox v. Odell [Cal. App.] 82 P.
1086. Appeal from order denying motion for
new trial not taken within 60 days after
entry of order. Code Civ. Proc. § 939, subd.
3. Walbridge v. Cousins [Cal. App.] 83 P.
462. A petition, transferring a cause from
the court of appeals to the supreme court,
inadvertently filed by the clerk, more than
10 days after judgment in court of appeals
became final, will be stricken from the files,

Hewlett V. Beede [Cal.] 83 P. 1089. A prayer
for appeal under Civ. Code, § 388, not made
within 5 days after judgment or decree is

rendered. Roseberry v. Valley Bldg. & Loan
Ass'n [Colo.] 83 P. 637. Appeal from a judg-
ment not taken within a year. Twaddle v.

Winters [Nov.] 85 P. 280. An appeal not

7 Curr. Law — 14.

taken within six months after entry of or-
der or judgment. Anderson v. H. Halthusea
Mercantile Co. [Utah] 83 P. 560. A judg-
ment of dismissal is a final judgment com-
ing within Laws 1903, p. 74, c. 59, § 4,

requiring an appeal in tax foreclosure pro-
ceedings to be taken within 80 days after
the rendition of judgment and an appeal
made thereafter will -be dismissed. Harris
v. Levy, 39 Wash. 158, 81 P. 550. The rule
requiring writs of error and citations to be
made returnable within 30 days from sign-
ing of citation is directory and not jurisdic-
tional, and its violation will rarely result
in dismissal where appellee has appeared
and no injury has resulted. Love v. Busch
[C. C. A.] 142 F. 429.

Defect of partleei; Hodnett V. Douglas
[Ga.] 53 S. B. 687; Scott v. Great Western
Coal & Coke Co., 220 111. 42, 77 N. E. 122;
Wuerzburger v. Wuerzburger [111.] ,77 N. E.
419; Helberg v. Dovenmuehle [Ind. Aj)p.] 76
N. E. 1020. Where stranger to record ap-
pealed and by erroneous amendments it was
sought to make appeal stand in party's
name. Head v. Marietta Guano Co. [Ga.1 53
S. E. 676. Where the party assigning errors
does not appear as one of the parties to the
cause as shown by the transcript,, the court
may dismiss proceedings in error upon its

own motion. People v. Sterne, 119 HI. App.
466. Where all parties to a judgment are
made parties to a petition for a writ of er-
ror and citation was prayed for against all,

the writ will be dismissed if service is not
made on all, though judgment is several
Aspley V. Alcott [Tex. Civ. App.] 90 S. W.
885. A cause which must be dismissed for
failure of necessary parties as an appeal
must also be dismissed as a writ of error
under Mill's Ann. Code, § 388a. Tanquary v.

Howard [Colo.] 83 P. 647. Where by an affi-

davit of nonresidenoe it appears that the.
plaintiffs in error have made an effort to
bring their co-plaintiffs before the appellate
court, the writ will not be dismissed for
want of a summons and severance. Bellin-
ger V. Barnes [111.] 77 N. E. 42l. Appellate
court will of its own motion dismiss a pre-
tended appeal from an order denying a new
trial where such order indicates that de-
fendants joined in the motion, while the no-
tice indicates that only one of the defend-
ants made such motion, and there is nothing
to Indicate which defendant did so. Ander-
son V. Northern Pac. R. Co, [Mont.] 85 P.
884.
Notice of appeal: Under the statute pro-

viding that no appeal shall be dismissed for
any defect in the notice or service thereof,
provided appellant shall perfect it forth-
with, failure to file proof of service in time
when service was in time is not ground for
dismissal. Reynolds v. Reynolds [Wash,] 84
P. 5lS. Where modification of decree will not
injuriously affect a defendant not served
with notice, motion to dismiss for failure
to serve such notice will be denied. South
Side Imp. Co. v. Burson, 147 Cal. 401, 81 P.
1107. Failure to serve all defendants Is

available only to those not served. Frost v.

Alturas Water Co. [Idaho] 81 P. 996. Where
the motion for dismissal fails to specify
which defendants were not served or that
all the defendants were served by process
and brought into the trial court, it will not
justify dismissal. Id. Where no change In
a decree less favorable to defendants was
possible the failure of appealing defendants
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same are waived/^ or for failure to file *" a proper record ^^ assigning error, ''^ or

to serve a notice of appeal upon their co-
defendants was no ground for dismissal.
Dillavou V. Dillavou [Iowa] 104 N. W. 432.

Wliere plaintiff dismisses action as to one
of tlie defendants prior to or during trial

it is not necessary to serve notice of appeal
and statement of facts on such defendant,
hence no ground for striking statement of
facts or dismissing: appeal. Sheehan v. Bai-
ley Bldg. Co. [Wash.] 85 P. 44. Although
Ballinger's Ann. Codes and St. § 6503, pro-
vide that a notice of appeal must first be
served and then filed with proof of service,
the supreme court has jurisdiction if notice
is filed first, served the same day and proof
of service acknowledged, especially under
Sess. Laws 1S99, p. 79. c. 49, providing that
an appeal shall not be dismissed for a mere
technical irregularity. Lawler Land Co. v.

Steel [Wash.] 83 P. 896. A motion to dis-
miss for failure to serve citation on certain
parties defendant will not be granted where
it does not appear from the record that the
omitted parties have any interest in the de-
cree appealed from. Tull v. Nash [C. C. A.]
141 F. 557.

Bonds. FaiJLnre to give, and defect.^

therein: In re "W^ells [Cal.] 84 P. 37. An
appeal is ineffectual unless within five days
after service of notice of appeal a bond is

filed. Rauer's Law & Collection Co. v.

Standley [Cal, App.] 84 P. 214. Failure to

file appeal bond in proper time. Hill v. Chi-
cago, 218 111. 178, 75 N. B. 766. Failure to

give appeal bond as required by Rev. St.

1895, arts. 1400-1402, 1408, is ground for dis-
missal even after decision has been ren-
dered in both court of civil appeals and su-
preme court. Logan v. Gay [Tex.] 92 S. W.
255. For failure to comply with condition
in grant of a joint appeal that parties give
bond. Not complied "with where all did not
join in its execution. Singmaster v. Ameri-
can Percheron Horse Breeders' & Importers'
Ass'n, 116 111. App. 245.

Held not to be ground for dismissal;
Failure to file a supersedeas bond. Nixon v.

Boling [Ala.]. 40 So. 210. Fact that the bond
was approved by the clerk and not by the
court where appellant filed cross motion for
leave to substitute a new bond. Mertz v.

Mehlhop, 117 111. App. 77. Mere failure of a
bond to use the exact words of the statute
though covering all its provisions in fact.

Ahrens v. Seattle, 39 Wash. 168, 81 P. 558.

Because a bond contains language making it

in form a supersedeas bond though in
amount and purpose only an appeal bond.
State V. White [Wash.] 82 P. 907. Fact that
the names of two sureties were erased from
a bond where it appears that it was done
with the consent of the 3d surety who "is

still liable on the bond. First Nat. Bank v.

Coles [Wash.] 82 P. 892.

Delay in settling: case: Allowing 15 days
to elapse after judgment without having
the case agreed upon or settled and without
obtaining an extension of time therefor ter-
minates the right to appeal. Franz-Milton
Co. V. Hall [N. J. Law] 62 A. 269. That the
judge at appellants' request put his findings
in writing could not be deemed an implied
extension. Id. An appeal wlM not be dis-
missed merely for delay in serving notice to
settle the statement of facts, an intention
to prosecute appeal appearing from prompt

taking of all other necessary steps. Flod-
Ing v. Denholm [Wash.] 82 P. 738.
Delay in docketing: Failure to docket an,

appeal from the superior court seven days
before the call of the district, as required
by superior court rule No. 5, 28 S. E. v., is

not ground for dismissal where the appeal
is docketed at the next term of the supreme
court after the trial in the superior court,
and the appellee does not move for a dis-

missal until after the case has been dock-
eted. Craddock v. Barnes [N. C] 53 S. E.

239. That the case on appeal was not set-
tled by the judge until too late to docket
the case at the proper term is no excuse for
failure to so docket it, it being appellant's
duty to docket the record proper and ask for
a writ of certiorari to perfect the transcript,
and hence such appeal will be dismissed un-
der rule 16 (39 S. B. vi). State v. Telfair,
139 N. C. 555, 51 S. B. 911.

48. See post, § 11 H.
49. Abstract: Where the appeal is prose-

cuted on a short form transcript, and ap-
pellant fails to file his abstract, as required
by Rev, St. 1899, § 813, and court rule 15 (67
S. 'W. vi). McDonald Bros. v. Adams Ex-
press Co. [Mo. App.] 91 S. W. 444.

Bill of exceptions: Whenever it appears
that the clerk of a trial court has failed to
transmit to the supreme court, v\''ithin the
time prescribed by law, a bill of exceptions
and transcript, and that an attorney for the
plaintiff in error "has been the cause of the
delay ... by consent, direction, or pro-
curement of any kind," the "writ of error
will be dismissed. Civ. Code 1895, §§ 5571,
5572. Budden v. Brooks, 123 Ga. 882, 51 S.

B. 727. Delay in filing bill of exceptions is

not ground for dismissal where it is caused
by the absence of the trial judge and the
plaintiff in error is without fault. This rule
applies to cases under Code 1895, § 5543,
relating to the so-called "fast" bill of ex-
ceptions, such as those excepting to the
granting or refusal of interlocutory injunc-
tion, as well as to ordinary bills. Railroad
Commission of Ga. v. Palmer Hardware Co.
[Ga.] 53 S. B. 193, overruling Jackson v.

State, 93 Ga. 216, 18 S. E. 558, and Gibson
V. Thornton, 99 Ga. 647, 26 S. E. 78, and
dist'g Markhan v. Huff, 72 Ga. 106.

Transcript: Failure to file transcript
within time limited by rules of the court
without good excuse. Bell v. Staacke [Cal.]
83 P. 245. Failure to file transcript with the
clerk of the appellate court within the time
provided by the rules, where it does not ap-
pear that an extension of time has been
granted. California Consol. Min. Co. v. Man-
ley [Idaho] 85 P. 919. Failure to certify
and file evidence within the 6 months in
equity case. McClelland v. Cedar Rapids
[Iowa] 107 N. W. 428. Where a transcript
of the U. S. Commissioner is not filed on or
before the first day of the term of the cir-
cuit court next after the appeal the appel-
lee may have the case dismissed under
Mansf. Dig. § 4162 (Ind. T. Ann. St. 1899,

§ 2832) though the case is not triable at
that term. Oppenheim v. Richardson & Co.
[Ind. T.] 90 S. W. 480. Failure to file the
transcript in time. Mix v. Campbell [La.]
38 So. 877; Mix v. Hawkins [La.] 38 So. 877.
Failure to file transcript of record within
30 days after perfecting of appeal. Butler
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\-. Lamson, 29 Utah, 439, S2 P. 473. Where
a transcript of the record is filed within 60
days from the signing of the citation and
within the time specified therein but after
the return day of the writ of error, and the
failure to file it before that return day has
not continued the hearing of the case over
any term of the court, and no motion to dis-
miss the writ is made until expense of print-
ing the transcript has been incurred, the
writ will not be dismissed. Incorporated
Town of Oilman v. Fernald [C. C. A.] 141
P. 940. Upon a motion to dismiss, the fail-

ure to file the record in time may be met by
imposition of terms the record being filed

at the time of the motion. Bliss v. Rosen-
Icrans, 125 "Wi^. 532, 104 N. W. 746.

50. For failure to comply with rules re-
quiring proper iing^lng-, indexiiig', arrnug^e-
inent, etc., of the record. Hannan Bros. v.

Waltenspiel, 29 Utah, 466, 82 P. 859. In
discretion of court for failure on part of
appellant to arrange papers properly with
proper numbering within a specified time
either on motion of court or respondent.
Harden v. Card rWyo.] 85 P. 246. Where
record fails to show that judgment was ren-
dered in the case the appellate court has no
jurisdiction. State v. Salyers [Iowa] 106 N.
W. 516.

Defects tn abstract: Although an appeal
might be summarily dismissed for failure to

incorporate in the abstract of the record a
copy of or reference to the decree, and the
special findings of the jury as confirmed by
the court, nevertheless the court may con-
sider an appeal on its merits where the
questions involved are easily disposed of.

Hutd V. Fleck [Colo.] 82 P. 485. Motion
to dismiss on ground that cause "was en-
titled in the abstract as at law where an
application for dower was filed in probate
and was, therefore, at law, denied. Brandes
V. Brapdes [Iowa] 105 N. W. 499. Failure
of appellant to index his abstract, insert all
the evidence and to give the testimony of
one witness in narrative form, as required
by Sup. Ct. Rules 12, 13 (73 S. W. vi) was
not ground for dismissal where there was
suHicient to consider the question raised and
no confusion arose from the absence of the
index because of the shortness of the record.
McMurtry v. Fairley [Mo.] 91 S, W. 902.

I>efects in transcript or paper book:
Where record discloses neither bill of ex-
ceptions nor requests for finding of ulti-
mate facts, nor agreed statement of facts,
on appeal from a judgment dismissing a pe-
tition by an intervening claimant of goods
seized under execution. Neely v. Elec. Con-
struction & Supply Co. V. Browning, 25 App.
D, C. 84. Where the book furnished con-
tained no transcript of the proceedings, no
pleadings in the court below and no state-
ment of the case. Boland v. Kaveny [N. J.

Err. & App.] 62 A. 552. Where only assign-
ment of error is erroneous, finding of fact
and record fails to bring up evidence. Miles
V. Swanson [Or.] 82 P. 954. Failure of rec-
ord to disclose any order or decree. Schnei-
der V. Metcalf [Iowa] 106 N. W. 270. Where
transcript did not contain any final order or
judgment. Modern Woodmen of America v.

Plummer [Neb.] 105 N. W. 181. Where no
judgment was returned with writ. Flan-
erty v. North Jersey St. R. Co. [N. J. Err. &
App.3 62 A. 425. Failure to index tran-
script. McCormick Harvesting Mach. Co. v.

Hlnchman [Ind. App.] 76 N. E. 327. Where]

the docket entries were scattered haphazard
over the page of the record without regard
to dates or proper sequence, showing the
filing of exceptions before the decisions, etc.,

the irregularities were destructive of all

confidence in the record and required dis-
missal. Trescott v. Co-operative Bldg. Bank,
212 Pa. 47, 61 A. 478.
Held not g^ronnd for aismlsaal: Failure of

the register of wills to certify the record in

an appeal from his order removing an ad-
ministrator and appointing another. The
papers will be remanded for the required
certificates. Boyd v. Cloud [Del.] 62 A. 294.

A statement of facts will not be struck for
failure to index when the index is prepared
by the clerk of the appellate court. Smith
v. Glenn [Wash.] 82 P. 605. Failure to in-

dex case-made where record is paged. Wil-
liamson v. Williamson [Okl.] 83 P. 718.

Failure to incorporate evidence in the rec-
ord when there is nothing to show that any
evidence was taken. Appeal in bankruptcy.
Taft Co. V. Century Sav. Bank C. C. A.]
141 F. 369. Failure to number pages of
record is not a ground for dismissal in first

instance. Harden v. Card [Wyo.] 85 P. 246.

Two appeals from two orders of the register
of wills, one removing an administrator anil

one appointing another in his stead, will
not be dismissed for failure to file separate
transcripts under Rev. Codes 1893, p. 673,
c. 89, § 15. Boyd v. Cloud [Del.'] 62 A. 294.

Bill of exceptioM.«i: Where record does
not disclose that a bill of exceptions was
settled and signed by the circuit judge.
Davison v. Valin [Mich.] 12 Det. Leg. N. 647,

105 N. W. -82. For failure to bring up facts
on "Which court based refusal of leave to sue
a receiver. Whitehouse v. Nelson Dry Goods
Co. [Wash.] 82 P. 161. Where it appears
tlsat the hill of exceptions Tvas not served.
Anderson v. Albany & N. R. Co., 123 Ga. 318,
51 S. E. 342.

Helcl not ground for dismissal: Because
the certificate to the bill of exceptions is

dated prior to the rendition, where the bill
itself recites that it was tendered after the
rendition of the judgment, such mistake in
the date certified being palpably a typo-
graphical error. Clegg Lumber Co. v. At-
lantic & B. R. Co., 123 Ga. 603, 51 S. E. 575.
A bill of exceptions which sets forth a gen-
eral complaint to the granting of an in-
junction will not be dismissed on the ground
that it does not contain a legally sufficient
assignment of error, if it be practicable for
the supreme court, looking to both the bill

of exceptions and the transcript of the rec-
ord to ascertain "what questions were passed
on by the trial judge, and what rulings the
plaintiff in error seeks to have reviewed.
Anderson v. Newton, 123 Ga. 512, 51 S. E.
508. While the practice of bringing excep-
tions to an auditor's report to the supreme
court in a bill of exceptions, instead of
specifying them as part of the record to be -

transmitted by the clerk of the court below,
may be open to objection, the writ of error
will not be dismissed on this accout. Phillips
V. Collinsville Granite Co., 123 Ga. 830, 51 S.

E. '666. For absence of secondary record,
"where the absence or presence of error is

apparent from the record proper. King v.

Burden [Mich.] 12 Det. Leg. N. 776, 105 N.

W. 1120. For want of a bill of exceptions
where such bill is not necessary to the de-
termination of the question involved. Ques-
tion of law presented by the transcript.
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for failure to file and serve a proper brief ^^ within the time prescribed.'* Pro

forma affirmance is sometimes ordered instead on the same grounds.'* The ap-

peal will not be dismissed because the record contains some matters not authorized

Johnson v. Emerick [Neb.] 104 N. W. 169.

For failure to serve and settle a bill of ex-
ceptions the proper remedy being- a motion
to strike the bill from the record. Schlach-
ter V. St. Bernard's Roman Catholic Church
[S. D.] 105 N. W. 279.
Failure to brief evidence is not ground

for dismissal of writ of error. McGregor v.

Third Nat. Bank [Ga.] S3 S. E. 93. Case
will be retained for a consideration of such
questions as do not depend upon the evidence
for determination. Roberts v. Helnsohn, 123
Ga. 685, 51 S. E. 589.
Failure to brin^ up exhibits i Whether

failure to bring up exhibits introduced in
evidence below and made a part of the bill

of exceptions is sufficient ground for dis-
missal depends on the circumstances of each
case. Dalton v. Moore [C. Q. A.] 141 P. 311.
Such failure in absence of waiver by oppos-
ing counsel is ground for eensure even
though court does not deem them necessary
to determine the questions of law involved.
Id. A writ of error brought by a garnishee
to review a final judgment against him ren-
dered in advance of a trial of the statutory
issue will not be dismissed because certain
exhibits referred to by him in his oral ex-
amination are not in the record. King v.

Burden [Mich.] 12 Det. Leg. N. 776, 105 N.
W. 1120.

51. Where the only attempt to assign er-
ror upon a final judgment is ineffective, and
every other assignment of error is in the
form of a direct exception to a ruling made
pendente lite. Montgomery v. Reynolds
[Ga.] 53 S. E. 512. For failure to assign er-
rors. Schaeffer v. Burnett, 217 111. 84, 75 N.
E. 440. Where assignment Is defective in
substance. Spitzer v. Wright [Ind. App.] 76
N. E. 261. Where the appellant fails to take
advantage of a notice from the appellee
that there is no assignment of errors in the
record, which may be done upon motion
aski-ng leave to make the necessary assign-
ments, during the term and before the case
Is taken up for cohsideration. McCormiclc
V. Chicago, etc., R. Co., 219 III. 593, 76 N. E.
833. Failure to assign error upon the tran-
script of the appellate court is ground for
dismissing an appeal to the supreme court.
Kominski V. People, 219 111. 595, 76 N. E.
717. If assignments do not contain the
names of all the parties. Kemp v. Prather.
[Ind. App.] 75 N. E. 673. Will be dismissed
on the court's own motion where the as-
signment is so defective that it presents no
questions for review upon the merits.
Hayes v. Locus [Ind. App.] 76 N. E. 649.
For failure to comply with rules as to alle-
gations of error being specific, and with
rules requiring instructions objected to to
be set out In full, where no Injustice will
result. White v. Deming [Kan,] 83 P. 830.

An appeal from a decree refusing to grant
letters testamentary will be dismissed, when
It does not appear that the will has been
allowed and admitted to probate. In re
Gurdy [Me.] 63 A. 322. Appeal quashed
where there was no assignment of errors or
paper book and a motion by appellant to re-

mit the appeal to the superior court was
not made until after 8 months from taking

the appeal. MoPadden v. McFadden [Pa.] 61
A. 75.

Held not to be ground for dismissal:
That assignments of error are not scientiflc-
ally drawn. Jones v. McCrary, 123 Ga. 282,
51 S. E. 349.

52. Unexoused failure to file. Aldridge
V. Board of Education [Okl.] 82 P. 827.

Where there is no brief or argument for
either party. Honaker v. Fitzgerald [Iowa]
106 N. W. 649. Violation of Rule 26, requir-
ing a statement of the question not to ex-
ceed a half page, is ground for quashing an
appeal. Creachen v. Bromley Bros. Carpet
Co. [Pa.] 63 A. 195. Under provisions o^
Rule 6, par. 3, brief of appellant, in a case
to which any county is a party not ad-
versely to the state, should be served on the
attorney general. Rev. St. 1887, § 250, subd.
1, amended by Laws 1901, p. 163, and failure
SOI to serve is ground for dismissal. Corker
V. Elmore County [Idaho] 84 P. 508. Motion
to dismiss for failure to comply with the
rules of the court in the preparation of the
brief will be denied where appellant's omis-
sions are supplied by appellee. State v. Ter-
heide [Ind.] 78 N. E. 196. Improper re-
marks concerning trial judge does not nec-
essarily result in dismissal. Colorado & S.

R. Co. V. Davis [Colo.] 83 P. 777.
53. Failure to file briefs within SO days

after trascript is filed (as required by Rules
2 and 5) nor until after notice of motion to
dismiss has been given. Santa Rosa Bank
V. Striening [Cal. App.] 82 P. 551. Failure
to file within the time agreed upon by coun-
sel. Missouri, etc., R. Co. v. KIdd [Ind. T.]
88 S. W. 308. Where the only excuse, offered
for failure to file brief on time is that the
printer did not get It printed In time, but
there is no showing as to when It wias put
in hands of the printer, it is Insufficient to
preclude a dismissal. Hammer v. Crawford
[Mo. App.] 91 S. W. 57. Failure to file

within 40 days after filing of case-made and
petition in error. First Nat. Bank v. Smith
[Okl.] 83 P. 1119.

54. Where there Is no error apparent, no
bill of exceptions and no brief for appel-
lant. Duncan Livery Co. v. Alabama Mill &
Elevator Co. [Ala.] 40 So. 661. Excusable
omission from copy of statement of the case
served on respondent, of demand for review
of entire case under § 5630. Rev. Codes 1899,
held not ground for affirmance where origi-
nal statement contained such demand. Case
Threshing Mach. Co. v. Balke [N. D.] 107
N. W. 57. Where court of appeals finds on
appeal from judgment of reversal by appel-
late division, that questions of fact are in-
volved on which latter court could properly
reverse, and it Is evident that a motion to
have remittitur In form of dismissal rather
than affirmance with judgment absolute is

merely for purpose of doubling the chances
of a favorable decision and justice can be
done by affirmance, dismissal with new trial
will not be granted. In re Mosher's Estate
[N. T.] 78 N. B. 145.

Failure to give notice of appeal In proper
time. Town Council of Dues West v. Puller
[S. C] 51 S. E. 546.
Failure to perfect appeal: "^here a tax
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by the .statute/' nor will the fact that it appears from the record that some of the

defendants in error were non compos mentis necessarily require a dismissEd.'"

Appellants are generally entitled to dismiss as of courise at any time before

hearing on payment of the costs.'' So, too, they may abandon their appeal after

payer appealed to the district court from
the board of review but failed to perfect
her appeal by noon of the second day of the
term to "which the same was returnable the
appellee could procure the case to be dock-
eted and have the assessment affirmed un-
der Code, § 36 60, without filing any petition
or giving notice to appellant. Stephens v.

City Council of City of Marion [Iowa] 107
N. "W. 614. Appellee's failure to file a copy
of his motion for affirmance for use of ap-
pellant under Code 1897, § 3558, was not
ground for vacating the judgment of affirm-
ance. Id. That the filing fee was paid to
the clerk secretly was immaterial. Id.

Transcript: In Texas the appellate court
will affirm on certificate of clerk of the trial

court that appellant has failed to file a
transcript within the time required. Where
appellant has perfected an appeal he can
only prevent appellee from acquiring the
right to an affirmance under Rev. St. 189,5,

art. 1016, by adhering to the appeal and fil-

ing the transcript within the time allowed,
and he has no right to sue out a writ of

error. Wanderlohr v. Grayson County Nat.
Bank [Tex. Civ. App.] 90 S. W. ISO. The
right of appellee to affirmance oh -certificate

is not affected by the fact that a co-defend-
ant has sued out a writ of error to review
the same judgment. Id. A judgment can-
not be affirmed on certificate, where a writ
of error has been sued out, unless there has
been a service of the writ. MeClosky v. Mc-
Coy [Tex. Civ. App.] 13 Tex. Ct, Hep. 915,

89 S. W. 450. Service on attorney is no
service where defendant in error resides
within the county. Id. Where appellee has
become entitled to an affirmance on certifi-

cate appellant cannot defeat such right by
suing out a writ of error on the judgment
after default. Welch v. Weiss [Tex.] 90 S.

W. 160. Where an appeal has been per-
fected, appellant cannot abandon the appeal
and sue out a writ of error, though done in

good faith and before the filing of the mo-
tion for an affirmance on certificate. Wan-
delohr v. Grayson County Nat. Bank [Tex.

Civ. App.] 90 S. W. 180.

Bill of Exceptions: Insufficient bill of ex-
ceptions. Woods V. King [W. Va.] 58 S. E.

605. Failure to serv§ draft of a bill of ex-

ceptions on an adverse party will result in

affirmance if points for reversal appear only
in bill. In re young's Estate [Cal.] 85 P.

145. Where no error appears on the face

of the record, and the bill of exceptions

must be disregarded for failure to serve a
draft on some of the necessary parties. Id.

Where there is no bill of exceptions what-
ever, a judgment will not be affirmed on
that ground alone, the common-law record
being before the court. Standard Fuel Co. v,

Garden City Fuel Co., 117 111. App. 259.

Failure to brief e-Fiaence properly. Mc-
Comb V. Hines, 123 Ga. 246, 51 S. B. 300.

Insufficiency of evidence in cases depending
upon the evidence. Stansell v. Merchants'
& Farmers' Bank, 123 Ga. 278, 51 S. B. 321.

A judgment will not be affirmed because the
exceptions, which are separately stated and
numbered, are not brought together at the

end of the case as required by Code, § 550,
and Supreme Court Rule No. 27, where the
error intended to be assigned is plainly ap-
parent. Hicks V. Kenan, 139 N. C. 337, 51 S.
E. 941.

Defects in abstract: For failure to pre-
pare the abstract in accordance with the
rules as to numbering and contents. Mitch-
ell V. Pearson [Colo.] 82 P, 447. Where ab-
stract Is a mere index of the record and not
in compliance with the rules of the court.
Lambert v. Janss, 117 III. App. 71. Where
it did not show that authenticated copy of
record below had been filed on appeal. Illi-

nois Cent. R. Co. v. Seitz, 117 111. App. 154.
Where it is insufficient and misleading.
Globe Mut. Life Ins. Ass'n v. Meyer, 118 111.

App. 155.

Briefs: Failure to file brief. Jackson v.

McMillan [La.] 38 So. 902. Failure without
good cause. Aldridge v. Board of Education
[Okl.] 82 P, 827. For failure to print reply
brief. Mitchell v. Pearson [Colo.] 82 P. 447.
Failure to comply with ruling of the court
as to preparation of brief. Hay v. Bash
[Ind. App.] .76 N. B, 644. For failure to set
out instructions, where only errors alleged
were based upon the instructions, Griffiths
V. Anderson Iron & Mfg. Co. [Ind. App.]
75 N. E. 673. If the argument is not pre-
pared in accordance with the rules of the
court and no excuse is offered It will be
stricken and the case affirmed for want
of argument. Taylor v. Home Sav. & Loan
Ass'n [Iowa] 105 N. W. 193. Where there
is no statement of errors and no specific
challenge of any action of the court. Sun-
ley v. Metropolitan Life Ins. Co. [Iowa] 105
N. W. 408. Failure to comply with Rule 10
relative to contents and arrangement of
brief. Hatch v. Geiser [Kan.] .84 P. 556.
For failure to comply with Rule 10, requir-
ing specification of errors relied upon.
Hickey & Co. v. Kaufman [Mont.] 85 P. 870.
If brief does not contain an assignment of
errors in compliance with Sup. Ct. Rules 14
(74 N. W. x) and the record not showing
a cause for relaxing the rule. Marek v.
Minneapolis, etc., R. Co. [N. D.] 105 N. W.
1106.

56. Dougal V. Bby [Idaho] 85 P. 102.
56. As where it does not appear that

such persons have even been adjudged lu-
natics, and it appears that they appeared
in the lower court and secured the benefit of
the ruling sought to be reviewed. Jones v.
McCrary, 123 Ga. 282, 51 S. E. 349.

57. See 5 C. L. 209, n. 57. An appeal will
be dismissed without costs on application
by appellants. In re Wells' Estate [Cal.]
84 P. 37. The party taking an appeal in a
probate case has a right to control his appeal
and to dismiss It at his pleasure. Senn v.

Gruendling, 218 111. 458, 75 N. E. 1020.
Where a number of plaintiffs In error sue
out a writ of error, a part or all of them
may dismiss the writ as to themselves and
their purpose in dismissing is not subject
to review or control. Field v. Kenneweg,
21« 111. 366, 75 N. B. 986. Where the false
statements of one appellee led counsel for
appellant to sign a stipulation for the dis-
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tailing jH-elimiiiarj' steps to perfect it.^^ Abandonment is equivalent to a dis-

missal/'" but where appellant is not entitled to dismiss as of right, it can only oper-

ate as an estoppel."" Where a perfected appeal is abandoned a second One cannot

be allowed."^

Ahatemcnt ^' of an appeal ordinarily results from the death of a necessary

party "" before "* but not after "^ the appellate court acquires jurisdiction, amend-

ment of parties by substitution "" being allowed in the latter case.

A motion to dismiss?'' is determined by the facts existing when notice of such

motion is given."* The motion must be properly docketed."^ When its considera-

tion involves the examination of a long transcript, it may be continued until the

hearing of the appeal.'" The court may require the record of proceedings subse-

quent to the order appealed from to be certified up if relevant.''- A motion to dis-

miss on the ground that the reasons of appeal stated are not sufficient is in effect

a. demurrer, so that in passing upon it all allegations in the appeal and reasons of

appeal must be taken as true.'- The motion will be granted where notice is served

on counsel for appellant and he fails to appear.'^ The dismissal takes effect as of

the actual date of the order of dismissal.'* In some states ivliere an appeal is dis-

missed for delay in perfecting, but the appellate court would have jurisdiction on

error, the cause will be entered as pending on a writ of error.'" A motion to dis-

miss, having once been overruled, will not ordinarily be considered again,'" though
it may be."

missal of the appeal as to him, such stipu-
lation may be repudiated, and the mandate
dismissing the appeal may be recalled.
Livesley v. Johnston " [Or.] 82 P. 854. In
Washing-ton an appellant cannot dismiss an
appeal as a matter of right. In re City of
Seattle [Wash.] 82 P. 740. Jurisdiction of
an appellate court once perfected cannot be
defeated by any act of the parties. Id.

Balling-er's Ann. Codes & St. § 6519 provid-
ing that no "withdrawal or dismissal of an
appeal which does not go to the substance
of, or the right of, appeal, sliall preclude a
party from taking a further appeal within
the time limited by law, does not authorize
an absolute and unconditional withdrawal,
but only a withdrawal for the purpose of
taking a further appeal within the time lim-
ited by law. Id. An appeal will on appli-
cation by appellant be dismissed without
costs if no costs have been incurred by re-
spondent and no rights of his are affected
by the di .missal. Id. If appellant does not
procure a dismissal at his own expense, tlie

respondent is entitled to a formal dismissal
witli incidental costs. Id.

nS. After filing bond. Morgan v. Mor-
gan, 25 App. D. C. 389.

50. Where an appeal from the decision of
the clerk in proceedings by an administra-
tor for a settlement of his account was aban-
doned, a sale of land belonging to the es-
tate and a decree of conflrmation thereof
was vplid. Love v. Love, 139 N. C. 363, 51
S. B. 10.24.

CO. In re City of Seattle [Wash.] 82 P.
740.

01. Hymel v. Illinois Cent. R. Co. [La.] 40
So. 525.

C3. See 5 C. L. 148, n. 60.

63. Death of the nominal sole plaintiff

will not abate a writ of error where it ap-
pears by the pleadings that he sued to the
use of another. Amadeo v. Northern Assur.
Co., 201 U. S. 194, 50 Law. Ed. .—

.

64. Where one of the appellees who was
a defendant in court below died after judg-
ment and before transcript was filed in ap-
pellate court, latter court did not liave Jur-
is liction of appeal. Ehlers v. Hartman [Ind.
App.] 77 N. E. 745.

65. Death of a party after submission of
the appeal does not abate the appeal and de-
cision may be rend-ered without a revival.
Mugge V. Jackson [Fla.] 39 So. 157.

66. See ante, § 11 C.
67. See 5 C. L. 208, § 11 H.
es. Subsequent filing of points and au-

thorities does not affect the right. Santa
Rosa Bank v. Striening [Cal. App.] 82 P. 551.
A, correction of the transcript not made
until afer the case is submitted will not
avert dismissal. Conery v. His Creditors
[La.] 40 So. 863.

69. A motion to dismiss is not technically
before the court where it did not reach the
clerk's office in time to be placed upon the
docket for the date specified and no fur-
ther effort to bring it on for hearing was
made. Kubillus v. Ewert [Wash ] 82 P. 147.

70. Mannlx v. Tryon [Cal. App.] 84 P. 278.
It is discretionary with court to consider
motion to dismiss, though requiring an ex-
amination of the record. Grey -v. Brennan,
147 Cal. 355, 81 P. 1014.

71. Kelly & Jones Co. v. Moore [Ga.] 54
S. E, 118.

72. In re Gurdy [Me.] 63 A. 322.

73. In re Wells' Estate [CpI.] 84 P. 37;
National Bank of the Republic v. Agnew
[Idaho] 85 P. 116.

74. The appeal does not continue to the
end of the term during wlilch th°. o^'ier of
dismissal is entered. Dunfee v. Chllds [W.
Va.] 63 S. E. 209.

75. Mills' Ann. Code, § 38Sa. Ro'=ieberry
V. Valley Bldg. & Loan Ass'n [Colo.] 83 P.

637.

76. Ellis V. Moon [Wash.] 82 P. 186.

77. On a rehearing of a motion to dis-
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Reinstatement.—The court may reinstate an appeal after dismissal, where jus-

tice requires it,'* and statutory provision is sometimes made for the renewal of such

appeals in certain cases.'"

(§11) H. Raising and maiver of defecis?"—Nonjurisdictional defects are

waived by failure to object at the proper time *^ or by proceeding with the case with-

out objection,'^ but this rule does not apply to fundamental or jurisdictional dcr

fects.*' The court will of its own motion dismiss for want of jurisdiction."' A

miss an appeal, the appellee may have the
record perfected where the record returned
by the clerk as complete omitted an order
granting a second appeal, but on condition
that supersedeas bond be allowed to stand.
Leonard's Adm'r v. .Cowling [Ky.] 89 S. "W.
131.

78. Where an appeal is dismissed at the
final hearing' for defect in proceedings it

"vvill not be reinstated where the defect was
due to the error or oversight of counsel.
Porter v. Ewing [Fla.] 39 So. 993. Mere'
failure of counsel to observe a defect in the
certificate not ground for reinstatement.
Akin V. Morgan [Fla.] 39 So. 534. An ap-
peal dismissed because the l^ond was an
"appeal and supersedeas bond" for ?500
when clerk's entry showed that court fixed
"supersedeas" bond at ?500 will be reinstated
on shewing that clerk's entry is erroneous
and the bond is for the full amount as actu-
ally fixed by the court. Ames v. Kinnear
[Wash.] 82 P. 994. An appeal will not be
reinstated under Pub. Acts 1905, No. 15,

amending Comp. Laws, § 552, so as to allow
reinstatement where justice requires it, if

the supreme cpurt from examining the rec-
ord is satisfied that justice does not require
revision on Its merits. Collat v. Ives
[Mich.] 12 Det. Leg. N. 515, 104 N. W. 666.

Pub. Acts 1905, No. 15, amending Comp.
Laws 1897, § 552, so as to allow under cer-
tain circumstances the reinstating of an ap-
peal dismissed under § 552 for failure to
pay the register's fee, is unconstitutional as
to appeals' dismissed before its passage.
Lohrstorfer v. Lohrstorfer [Mich.] 12 Det.
Leg. N. 296, 104 N. W. 142.

79. 'Where an appeal and supersedeas
have been dismissed under Supreme Court
Rule No. 3, for failure to print the record,
such appeal may, under the fourth section
of such rule, be renewed upon a new peti-

tion reciting the fact of the former petition

and allowance and dismissal and referring
to the assignment of errors in the former
petition. Swiger v. Swiger [W. Va.] 52 S.

B. 23.

80. See 5 C. L. 208. Procedure to amend
or correct record, see ante, § 10 D.

81. Failure to raise objection that notice

of intention to move for new trial was
served and filed too late, at time of settling

bill of exceptions, will waive it. Mendocino
County V. Peters [Cal. App.] 82 P. 1122.

Especially where a stipulation attached to

hill of exceptions declares it a "correct bill

of exceptions." Id. Appellee held to have
impliedly consented in open court that the
sureties on the appeal bond might be ap-
pr&ved by the clerk of the trial court. Price
V. Huddleston [Ind. App.] 75 N. B. 972. Un-
der Pub. Acs 1905, p. 484, No. 310, allowing
a review by certiorari of an adverse ruling
on a motion to quash the writ or on a dila-

tory plea to the jurlsdietion, an objection
that the denial of defendant's motion to va-

cate the return of service of process could
not be reviewed on certiorari, when made
for the first time in plaintiff's brief was
disregarded the objection being only to the
form in which the question was brought up
for review. Moinet v. Burnham, Stoepel &
Co. [Mich.] 13 Det. Leg. 38, 106 N. W. 1126.

sa. If the appellate court has jurisdiction

of the subject and parties, an objection to

the manner in which the case reaches the
court is waived by appearance without ob-
loction. Chicago Portrait Co. v. Chicago
Crayon Co., 217 lU. 200, 75 N. B. 473. After
a party has participated in a hearing of a
motion for a new trial, with full knowledge
that no brief of the evidence had been filed,

and without objection on account thereof,
he is not entitled to a dismissal of a writ
of error on account of .the failure to file

such brief before the hearing of the motion
tor a new trial. Rlgall v. Simians, 123 Ga.
455, 51 S. B. 381. An objection to an appeal
bond on an appeal by an executor in that
it was executed in an individual capacity
cannot be raised for the first time on appeal
to the appellate court. Griswold v. Smith
[111.] 77 N. B. 551. Objection that appeal
was prematurely entered cannot be made
for the first time upon the argument in the
appellate court. Provident Sav. Life Assur.
Soc. V. King, 216 111. 416, 75 N. E. 166.

Where the defendant in error joined in error
in the appellate court, he could not contest
the corporate existence of the plaintiff in er-
ror in the supreme court by a motion to dis-

miss. Kanawha Dispatch v. Fish, 219 111.

236, 76 N. E. 352. A motion to strike a bill

of exceptions is too late after the case has
been taken and there has been joinder in er-

ror. City of Chicago v. Rust, 117 111. App.
427. An irregularity is waived by proceed-
ing to the merits without raising the objec-
tion. Where regularity of appeal was not
questioned until a rehearing had been ordered.
Raymond v. Bdelbrock [N. D.] 107 N, W. 194.
On an appeal from a tax assessment the ob-
jection tliat the appeal was not taken in
time cannot be raised after plaintiff has filed

a statement and defendant has taken a rule
for judgment. Commonwealth v. Crum
Lynne Iron & Steel Co., 27 Pa. Super. Ct
508. Where exceptions to a referee's find-
ing are argued before the court below In
which argument both sides use the stenog-
rapher's notes of testimony, an objection
can not be raised that the notes were not
certified. Lenz v. Spencer, 28 Pa. Super. Ct.
31. Motion to dismiss -writ of error based
on failure to incorporate certain exhibits
used at the trial in the bill of exceptions
denied when same were used by consent of
both parties in argument and submission of
case in appellate court, such irregularity
held waived. Wilson v. Chicago Lumber &
Timber Co. [C. C. A.] 143 F. 705.

83. Motion to dismiss may be made at

any time. Town of Chalmers v. Tandy, 111
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motion to dismiss on one ground does not constitute a waiver of the right to a

dismissal on other grounds.*^ Grounds of objection to jurisdiction apparent on

the face of the record should be taken advantage of by motion to erase, the appeal.**

The practice on motions to dismiss is treated elsewjiere.''

§ 12. Hearing.^^—The parties are generally entitled to present an oral ar-

gument unless they waive the same.*" In Illinois a partj^ to an appeal to the ap-

pellate court is entitled to a hearing by three judges when possible.®"

§ 13. Review. A. Mode of revieio; review proper or trial de novo."^—Judg-
ments at law "^ and judgments or orders brought up on error or like proceedings,

though called an appeal,''^ are reviewed for matter of law only/^ as found in the

record and bill of exceptions."^ Equitable decrees and orders are usually reviewed

de novo."" A trial de novo is also frequently provided for on appeals in certain

111. App. 252. Failure to assign errors is a
matter of substance, not waived though not
objected to. Barker v. Smith, 116 111. App.
66. V^here the court has no jurisdiction of
the subject-matter, as where the judgment
appealed from is not final, jurisdiction can-
not be conferred either by agreement of
parties or by failure to object. Hence, "the
fact that a party appealed from such a
Judgment to the appellate court will not
estop him from setting up want of jurisdic-
tion in the supreme court. Chicago Portrait
Co. V. Chicago Crayon Co. 217 111. 200, 75 N.
E. 473. An appearance in the supreme court
does not waive the right to ask for a dis-
missal on the ground that the case is not
appealable to such court. Murphy v. Peo-
ple [111.] 77 N. E. 439. Joinder in error is

not a waiver of a substantial defect in the
assignment of errors. Spitzer v. Wright
[Ind. App.] 76 N. B. 261. Where assignment
of errors is so defective as not- to present
any question upon the merits, delay below
in objecting to such assignment is not a
waiver of defect. Hayes v. Locus [Ind.

App.] 76 N. B. 649.

84. Chicago Portrait Co. v. Chicago
Crayon Co., 217 111. 200, 75 N. E. 473; Mem-
phis Keeley Institute v. Keely Co. [C. C. A.]
14i P. 628. Where it appears from the rec-
ord that the appeal should have been taken
to the appellate court. Fairbanks v. Carle,
217 111. 136, 75 N. E. 360.

85. A motion to dismiss on the ground
that an incomplete transcript was filed does
not constitute a waiver of an untimely filing

of appeal bond, and a motion to dismiss on
that ground may be subsequently made.
Franzman v. Louisville & I. R. Co. [Ky.] 89
S. W. 105.

86. A plea to the jurisdiction is unneces-
sary. In re O'Brien's Petition [Conn.] 63 A.
777.

87. See ante, § 11 G.
88. See 3 C. L. 240.

89. Appellant, as administrator, after the
suspension of his attorney from practice
and the striking of the brief filed by the
latter from the files, filed a new brief but
took no steps to procure another attorney,
and failed to appear on day set for oral ar-
gument, and case -was therefore ordered
submitted to justices in department on
briefs. Appellant then resigned as adminis-
trator. Held that his successor was not en-
titled to oral argument on case being sub-
mitted to court in bank. In view of Sup. Ct.

Rule 28. subd. 2 (64 P. xli). Phllbrook v.

Newman [Cal.] 82 P. 772.

90. See constitution, art. 6, § 11. Where,
therefore, the branch appellate court to
which a case was transferred under the act
of 1897, consisted of three judges, one of
whom tried the case below the appellant's
petition to have the ca^e transferred back
to the appellate court should have been al-

lowed. In this case, however, the refusal
to allow such petition was held harmless
in that the motion to strike the bill of ex-
ception from the record made while the
judge objected to was a member of the
branch court, was finally decided In favor
of the appellant, and neither the motion nor
the case was decided until such Judge had
ceased to be a member of the court. Provi-
dent Sav. Life Assur. Soc. v. King, 216 111.

416, 75 N. E. 166.
»1. See 5 C. L. 209.

92. On appeal from a judgment only
questions of law are reviewable. Bannon
V. New York Cent., etc., R. Co., 98 N. Y. S.

770. An appeal to the supreme court from
the superior court does not transfer the en-
tire case, but only such questions of law as
are apparent upon the face of the record.
Corsiglia v. Burnham, 189 Mass. 347, 75 N.

E. 253. Since Rev. Codes 1899. § 5630, was
amended by Laws 1903, c. 201, p. 277, a case
properly triable to a jury but in which a
jury is waived' and trial had to the court
cannot be reviewed on the "entire case" but
only on erroneous rulings properly objected
to, saved for review and assigned. More v.

Burger [N. D.] 107 N. W. 200.

93. On an appeal from an order award-
ing the custody of children, the appellate
court is confined to the record proper, and
cannot consider the evidence. Common-
wealth v. Strickland, 27 Pa. Super. Ct. 309.

94. Interstate Independent Tel. & T: Co.

V. Towanda [111.] 77 N. B. 456.

95. See ante, § 9.

96. Mack V. Mack, 39 Wash. 190, 81 P.

707; Keene v. B«han [Wash.] 82 P. 884.

When an action involving both legal and
equitable issues which ought to be sepa-
rately tried and determined is tried to the
court all issues being tried together and a
singre judgment rendered disposing of all

the issues the case is not triable Je novo on
appeal under § 5630, Rev. Codes 1899, as
amended by c. 201, p. 277, Laws 1903.

Laflfey v. Gordon [N. D.] 107, Laws 1903.
Where in such action a determination of the
equitable issues does not settle all the legal
ones the case is one "properly triable wltii
a jury" within c. 201, p. 277, Laws 1903,
withdrawing such cases from the operation
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special proceedings "' or from inferior courts or tribunals,'^ or iii cases tried to the

court without a jury."" In some states a trial de novo is allowed only on demand.*
Subject to limitation to the issues as originally made, the rules of pleading and
practice are the same as in ordinary actions when there is a formal retrial by a couj't

of general superior Jurisdiction.^

ol § 5630. la. Where the action Is at law
with a counterclaim in equity and the Issues

on the equity side of the case determine all

the questions on the law side, and the case

is tried as if both the cause of action and
the counterclaim were in equity, an appeal

from a judgnlent for plaintiff is an appeal

from a Hnal judgment in an action properly

triable Vithout a jury under § 5630, Rev.

Codes 1899, and triable de novo on appeal.

Cotton V. Butterfleld [N. D.] 105 N. W. 236.

Under B. & C. Corap. § 555, an appeal In

equity from a decree rendered on an issue

of fact, brings up the cause for trial anew
on the transcript and evidence accompany-
ing It and final decree is usually rendered

In such cases in appellate court, which Is

sent down by mandate and there entered as

decree of appellate court. State v. Rich-

ardson [Or.] 85 P. 225. On a trial de novo of

a case heard before a chancellor, the case

- Is weighed solely on the competent evidence,

and questions relating to the admission of

incompetent evidence will not be consid-

ered on appeal. Niagara Fire Ins. Co. v.

Boon [Ark.] 88 S. W. 915. Where all the

evidence in an equity case is before the ap-

pellate court, it will proceed to determine
whether the decree is supported by compe-
tent evidence without regard to questions

of admissioility. Morrison v. Turnbaugh,
192 Mo. 427, 91 S. W. 162. Judgment will

be reversed for error in admitting incompe-
tent evidence where it cannot be separated

from the competent. Russell V. Sharp, 192

Mo. 270, 91 S. W. 134. Evidence improperly
admitted will be disregarded. Winsor v.

Hanson [Wash.] 82 P. 710.

97. In Kansas it is held that the jurisdic-

tion to consider causes de novo on appeal,

and to decide them on the law and the evi-

dence according to the right of the case in-

dependent of the rulings and judgment of

the lower court, is original and not appel-

late. In re Burnette [Kan.] 85 P. 575. The
statute relating to appeals in disbarment
cases which prQvides that all the original

papers, together with a transcript of the
docket entries, shall be transferred to this

court to be finally considered and acted
upon, being ambiguous, is held not to con-
stitute a trial de novo, but to create a spe-

ciaEl method for bringing such causes to this

court for consideration according to its con-
stitutional appellate jurisdiction. Id. Ap-
peals to the circuit court from orders of the

county court refusing a liquor license are

not tried de novo but on the evidence heard
below. Holmes v. Robertson County Court
[Ky.] 89 S. W. 106.

98. Appeal on questions of law and fact
from justice court judgment after trial on
merits. Smith v. Superior Ct. of Napa
County [Cal. App.] 84 P. 54. Rule does not
apply where appeal is on questions of law
alone. Id. On appeal from justice to

county court. Hasse v. Herring [Colo.] 85

P. 629. In Illinois the appellate Jurisdiction

of the circuit court has almost universally

been exercised by a trial de novo. City of
Rookford v. Compton, 116 111. App. 406. The
mere fact that a statute grants an appeal
to such court without especially providing
that the trial shall be de novo does not mean
that only a review of the record of the
lower tribunal was intended. Id. Under
§§ 12, 18, of the act in force April 2, 1903,
relative to boards of Are and police com-
missioners an appeal from the action of the
board of commissioners removing a patrol-man should be determined upon a hearing
de novo and not upon the transcript of the
proceedings transmitted by such board.
City of Rockford v. Compton, 115 111. App.
406. Under Civ. Code Prac. §§ 700, 726, and
Ky. St. 1903, § 4241, on appeal from the
coiinty court in a proceeding under the lat-
ter statute, a trial de novo will be had in
the circuit court. Commonwealth v. Reed
[Ky.] 89 S. W. 294. On appeal to the circuit
court from a judgment of the county court
in condemnation proceedings, the fact that
appellant did not file exceptions to the dam-
ages allowed for the land taken does not
preclude a retrial of that issue in the circuit
court. Shirley v. Southern R. Co. in Ken-
tucky [Ky.] 89 S. W. 124. The report of an
auditor duly appointed by the probate court
under Rev. Laws, c. 166, § 5], is admissible
as evidence on a hearing before a master
appointed by the Supreme Judicial Court on
appeal from a decree of the probate court.
Collins V. Poole [Mass.] 77 N. E. 484. In
such cases it is to be' assumed that the re-
port contains statements material to the in-
quiry. Id. Appeal to circuit court from the
admission of a will to probate. In re Sol-
omons' Estate [S. C] 54 S. B. 207. On trial
de novo on appeal from a judgment depend-
ent upon another in the same case, both will
be retried. Woldert Grocery Co. v. Boon-
ville Elevator Co. [Tex.] 91 S. W. 1082.

99. Reynolds v. Great Northern R. Co.
[Wash.] 82 P. 161.

1. In North Dakota, in cases tried under
Rev. Code 1899, § 6630. Bank of Park
River v. Norton [N. D.] 104 N. W. 525.

a. Sections 138, 139, 144, Code Civ. Prac,
relative to variances and amendments ap-
plies to trials de novo of suits in equity on
appeal. Lichty v. Beale [Neb.] 106 N. W.
1018. Where, after appeal from county to
district court in action for conversion,
plaintiff pleaded facts as to his title incon-
sistent with those set up below, but same
conversion of same property was alleged
held that there was a departure, but no
change in the cause of action. Epley v.
liOvell, 5 Neb. Unoff. 251, 97 N. W. 1027.
Where the warrant in an action before the
justice of the peace sets out two causes of
action, and the defendant did not call upon
the plaintiff to make his complaint more
specific, either in the justice's court or on
appeal to the superior court, it was held
that the superior court properly submitted
the case upon the cause of action which
seemed to be sustained by the evidence, and
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(§ 13) B. General scope or objects of review.^—Unnecessary points* or ab-

stract questions will not be decided.^ Accordingly errors -vvhicli may not arise.

refused to submit it upon tlie otiier cause ot
action. See Eevisal 1S05, §§ 496, 1459. 1496,
relating to practice in: justices' courts and
appeals therefrom. Smith v. Newberry [N.
C] 53 S. B. 234. Any competent evidence
relating- to the same transaction tried in
the .justice court is admissible upon the trial
fn the county court and its admission is not
a chang-e of the cause of action. Hasse v.

Herring- [Colo.] 85 P. 629. On appeal to the
superior court from a judgment of its clerk,
it is proper to allo-w- additional evidence. In
re Scarborough's Will, 139 N. C. 423. 51 S.

E. 931.
3. See 5 C. L. 211.
4. SufHciency of complaint where court

erred in overruling afHrmative defense in
the answer CGileS' v. De Cow [Colo.] 83 P.
638), or where errors of la-w necessitate a
reversal (Herrington v. Macon [Ga.] 54 S.
E. 71). The supreme court in reversing
judgment on the ground that trial court was
without jurisdiction -will not consider the
merits. Railroad Commission of Georgia v.

Palmer Hardware Co. [Ga.] 53 S. E. 193.
Questions which do not concern the appel-
lant. Where the appellant in partition pro-
ceedings was only concerned as to whether
the party under whom he claimed had a
greater interest than a. life estate, he could
not raise the question as to whether the
property was partitioned among the proper
parties, the court having decided that the
party under whom the appellant claimed
took only a life estate. Hill v. Gianelli
[111.] 77 N. E. 458. Where the decision of
the trial court is such that it makes no dif-
ference whether the transaction forming
the basis of the suit was a loan or an in-
vestment, the appellate court will not con-
sider tlie question as to whether the trial
court was right in considering such trans-
action as a loan. Hanks v. Hanks, 217 111.

359, 75 N. E. 352. In reviewing a ruling
refusing to sustain a demurrer to one par-
agraph of a pleading, the appellate court
will not consider the evidence, the inquiry
being limited to the question whether the
evidence tending to support such pleading
could have properly been admitted under
some other paragraph. McAfee v. Bending
[Ind. App.] 76 N. E. 412. Where the appel-
lants in a suit to prevent certain name^
from being placed on a ballot have acqui-
esced in the decree of the trial court that
a certain number of such names should not
be placed on the ballot, the appellate court
in afBrming the decision of the trial court
-will not consider tlie action of such court
in rejecting such names, on the ground that
the petitions for such names were not ac-
knowledged, nor will it consider the neces-
sity for such acknowledgment as to peti-
tioners of the names allowed. Remster v.

Sullivan [Ihd. App.] 75 N. B. 860. The suf-
fifiencv of the pleadings, where the same
question is presented by the findings of fact
and conclusions of law. Western Ind. Coal
Co. V. Brown [Ind. App.] 74 N. B. 1027;
Union Inv. Co. v. McKinney [Ind. App.] 74
N. B. 1001; Ray v. Baker [Ind.] 74 N. E.
61": Home Nat. Bank v. Hill [Ind.] 74 N. E.
1086; Board of Com'rs of LaPorte County v.

Wolff [Ind.] 76 N. E. 247. The formal suffl-

cioncy of a demurrer which is sustained to

a bad answer. Board of Com'rs of Morgan
County v. Crone [Ind. App.] 75 N. E. 826;
Watkins & Co. v. Guthrie & Co. [Miss.] 38
So. 370. Where upon a motion to set aside
a verdict the counsel for the plaintiff was
allowed to file affidavits challenging the
fairness of a settlement upon -which the
motion was based, on appeal from the re-
fusal of the motion it was held that the
appellate court, having decided that the de-
fendant's application for leave to file addi-
tional affidavits should have been granted,
would not consider the qu'festion as to
-whether the trial court erred in pei;mittinf?
the trial to continue after the defendant
had offered the settlement in evidence, or
whether it was necessary for the defendant
to plead the release, or whether the defend-
ant was entitled to an order discontinuing
the action and to have the verdict set aside.
Kuehn v. Syracuse Rapid Transi tR. Co. [N.
T.] 76 N. E. 489. Constitutional questions
not squarely raised by the record. Mont-
gomery V. Seaboard Air Line R. Co. [S C]
53 S. B. 987. Ordinarily, on an appeal from
an order granting a temporary injunction
restraining the enforcement of a statute
claimed to be unconstitutional, nothing
more should be considered than manifest
abuse of discretion in granting the injunc-
tion; but -where the question -will neces-
sarily arise in the court below and the con-
stitutional questions have been argued and
the parties desire a speedy termination of
ther • litigation it is proper to determine
whether the facts stated constitute a causa
of action. Jewett Bros. v. Small [S. D.] 105
N. W. 738. On habeas corpus, where bail is
the only question, errors of the trial judge
in admitting or rejecting evidence will not
be considered. Ex parte Parker [Tex. Cr.
App.] 88 S. W. 230. Where the decree on
appeal on some issues disposes of the case,
the remaining assignments will not bo
passed upon. Love v. Busch [C. C. A.] 142
P. 429.

5. Dismissal of appeal where all ques-
tions involved become abstract is treated in

§ 11 G, ante. Where t-w-o necessary parties
lefendant were not properly served so as
to give the trial court jurisdiction, the mer-
its of the case will not be considered on ap-
peal though both parties so request.
Wright V. Hink [Mo.] 91 S. W. 933. Where
an appeal is unauthorized, court will not
express an opinion upon the merits of the
"ase in the absence of any peculiar neces-
iity therefor. Putney v. Milwaukee Light,
Heat & Traction Co. [Wis.] 105 N. W. 1066.
Moot questious: An appeal involving

only a question which has become moot will
not be entertained merely to determine lia-

bility for costs Campbell v. Shelby County
[Ala.] 41 So. 407. An ordinance cannot be
assailed as unconstitutional unless the rec-
ord shows a violation. A mere concession
of violation when not true raises only a
moot question. State v. Smithart [Iowa]
105 N. W. 128. Denial of an injunction
a.gainst the lioHing of an election after the
election has been hel i. McDaniel v. Hurt
[Miss.] 41 So. 381. Moot questions in an
agreed case containing no provision for
judgment, in the absence of st""''b' -<>5i=ons.

Attorney General v. Fogarty [N. H.] 62 A.
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or Which may be cured, on a retrial/ or which have been eliminated by a settle-

ment ^ or change of facts/ or other collateral matter/ or which have been cured ^^

or merged in a later and final decision/^ will be ignored. As a general rule no

question not properly saved below," preserved aiid presented in the record,^' prop-

erly assigned,^* and briefed and argued,^^ and no question which does not harm the

person appealing or objecting,'" will be considered, but fundamental errors and
jurisdictional defects apparent on the face of the record are reviewable though
never before claimed or urged,'^ unless they are such as can be and have been waived

by act of appellant.'* The appellate court may, also, when justice requires it, con-

sider questions not properly saved.'' Statutes permitting a review of only a single

question of fact do not require the court to ignore errors of law apparent on the

record.^" An appellant, whose sole connection with the case below was as complain-

219. An appeal from a refusal to discharge
from imprisonment upon a petition for hia-

beas corpus, "wliere tiie term of imprison-
ment is expired. Ex parte Person [N. C.

]

62 S. B. 1033. Right to office after term ex-
pired. State V. IVToody [N. D.] 105 N. "W.

1135.
fi. Exceptions -wliicli may be remedied.

Couson' V. Wilson [Cal. App.] S3 P. 262. The
statute requiring an appellate court to pa,ss

on all assignments presented where the
case is remanded for a new trial does not
require it to pass on questions which can-
not arise on the new trial. Worcester v.

Galveston, etc., R. Co. CTex. Civ. App.] 91 S.

W. 339.

7. The payment of t!ie damages awarded
in condemnation proceedings will not pre-
vent either party litigating sucii question
on appeal. Douglas v. Indianapolis & N.
W. Traction Co. Bind. App.] 76 N .E. 892.

8. Where the defendants comply with an
alternative writ of mandate, and the case
is dismissed, the appellate court will not
consider the questions involved in the rul-

ings of the trial court. MeCormick v. .State
[Ind.] 76 N. E. 293.

9. Where the statute under which relief

was sought becomes inoperative pending
appeal. Browne v. State [Ala.] 41 So. 407.

Appeal depending on rights under a statute
repealed pending- the appeal. Campbell v.

Shelby County [Ala.] 41 So. 407. Enactment
of another statute in lieu of the one under
which the suit was brought does not make
the case a moot one unless it appears that

the parties are relieved of all liability un-
der the former statute. Campbell v, Cali-
fornia, 200 U. S. 87, 50 Law. Ed. .

10. Where amendment to a declaration
is withdrawn upon the introduction of evi-

dence to support the original allegations,

any error in allowing the amendment is

cured. Georgia R. & Elec. Co. v. Reeves,
123 Ga. 697, 51 S. E. 610. If a motion for

nonsuit should have been granted at the

time when it was refused, yet if the evi-

dence afterwards introduced supplied the

defi''iency, no reversal will result from such
refusal. 11. Error in modification of in-

struction cured by another instruction.

Coal Pelt Flee. R. Co. v Kays, 217 111, 340,

75 N. E. 4'*S. An unwarranted statement by
counsel made in the argument excepted to

by opposing counsel but cured by instruc-
tions to disregard, given by the court. Tay-
lor V. Modern W^oodmen of America [Wash.]
84 P. 867.

11. An exception by the plaintiff to the
transfer of the case to the law calendar for
tlie purpose of directing a legal issue will
not be considered after a verdict lias been
rendered for the plaintiff, such exception
being, as to the plaintiff, merely speculative.
Brock V. Kirkpatrick [S. C] 62 S. B. 592.

12. See Saving Questions for Review, 6

C. L. 1385. An instruction not objected to
will not be passed upon for the guidance
of the court below, on a retrial. Troxell v.

Anderson Coal Min. Co. [Pa.] 62 A. 1083.
13. See ante, § 9.

14. See ante, § 11 E.
15. See ante, § 11 P.
16. See Harmless and Prejudicial Error,

5 C. L,. 1620.
17. See, also. Saving Questions for Re-

view, 6 C. L. 1385. The objections that the
petition does not state a cause of action and
that the court has no jurisdiction of that
kind of cases can be raised for the first time
on appeal. Hudson v. Cahoon [Mo.] 91 S.

W. 72. Where the lack of jurisdiction over
the defendant or the res appears on the face
of the record, the question may be raised
for the first time on appeal. Little Rock
Trust Co. V. Southern Missouri & A. R. Co.
[Mo.] 93 S. W. 944. Insufficiency of com-
plaint to entitle plaintiff to relief may be
urged for first time on appeal from a fore-
closure decree. Horn v. United States Min.
Co. [Or.] 81 P. 1009. On error to a decree
pro confesso, the sufficiency of the evidence
will not be reviewed. Glos v. Sheed, 218 111.

209, 75 N. E. 887. Party in default cannot
challenge venue or raise defense of usury.
Carson Bros. v. McCord-ColIins Co. [Tex.
Civ. App.] 84 S. W. 391.

18. Appellant cannot object in the appel-
late court that the action is of an equitable
character and that the law court below had
no jurisdiction when he voluntarily brought
the action in that court. Reichardt v.
American Platinum Works, 47 Misc. 650, 94
N. Y. S. 384. But if the court and the parties
have proceeded on the theory that the
pleadings sufficiently present certain issues,
not jurisdictional, the court on appeal will
not examine the pleadings to determine
their sufficiency to clearly make the issue.
Morrill V. McNeill [Neb.] 104 N. W. 196.

19. May waive the rule precluding a
party from raising a question in the ab-
sence of exception to the ruling below. In
re Moebus [N. H,] 62 A. 170.

20. Rev. Codes 1899, § 5630. Buckingham
V. Flumraerfelt [N. D.] 106 N. W. 403.



230 APPEAL AND EBVIEW § 13C, 7 Cur. Law.

ant in a cross complaint cannot eliallenge any of the rulings or proceedings of the

trial court made or had in the action as maintained by appellee under his complaint.^^

An appellate court may inquire into the jurisdiction of the court below in order to

determine its own jurisdiction.^^

(§ 13) C. Restriction of revieiv to rulings and issues ielow.^^—Eeview proper

is of course strictly confined to the rulings made ^* and the issues joined and de-

cided ^^ below.^^ As a general rule the theory of the case acquiesced in below will

be adhered to/'^ and a correct ruling will be sustained though wrong or deficient

reasons were given therefor below.^*

21. state V. Wimer [Ind.] 77 N. B. 1078.

22. Jurisdiction of appellate court as de-
pendent on that of lower court. See ante,

§ 5. Jurisdiction of the court below will be
examined suo moto. Fernandez Y Perez v.

Perez T Fernandez, 202 U. S. SO, 50 Law.. F-^
•

. As whether the removal from the
state to the Federal courts was proDPi-

Fred Macey Co. v. Macey [C. C. A.] 135 F.

725. As where in bankruptcy proceedings
the petition fails to show an Indebtedness of

$1,000 or over. Taft Co. v. Century Say.
Bank [C. C. A.] 141 F. S69.

23. See 5 C. L. 214.

24. For full treatment of this question,
see Saving Questions for Eeview, 6 C. L.

1385. On appeal from an order on demurrer
nothing outside the pleadings can be con-
sidered. Peebles y. Tates [Miss.] 40 So. 996.

The rule applies to questions raised in court
of final appeal which were beyond the juris-

diction of the court of primary appeal. In-
asmuch as appellate court has no Jurisdic-
tion to consider constitutional questions, an
appeal to that court though subsequently
carried to supreme court waives such ques-
tions. Case v. Sullivan [111.] 78 N. E. 37.

35. See Saying Questions for Review, 6 C.

L. 1385. An order entered by the trial court
after final Judgment, reciting that certain
evidence was heard on the trial, cannot be
considered on appeal, Gaboury v. Coombs
[Ky.] 89 S. W. 300. Where co-defendants
set up different Issues and one is defeated,
he cannot on appeal raise the issues of his
co-defendant but is confined to his own.
City of Covington v. Noland & Co. [Ky.] 89

S. W. 216. Upon a question as to whether a
contract was usurious under the la"ws of an-
other state, the appellate court will consider
only the evidence oifered at the trial, Mer-
cantile Guaranty Co. v. Hilton [Mass.] 77 N.
E. 312. Where there Is no statement of
facts and no finding as to an Issue, such
issue cannot be considered on appeal.
Featherstone v. Brown [Tex. Civ. App.] 13
Tex. Ct. Rep. 387, 88 S. W. 470. Upon ap-
peal under Rev. St. 1896, § 1383, from an
order appointing a receiver without notice
to opposing party, the case must be pre-
sented on the petition and order alone.
Haywood v. Scarborough [Tex. Civ. App.] 92
S. W. 815. Errors made upon a first trial
cannot be urged upon an appeal from the
denial of a motion for a new trial made in
consequence of errors committed upon the
second trial. White v. Madison [Okl.] 83 P.
798. The action of the court in sustaining
a demurrer to a plea is to be considered
with reference to the complaint on file

when the court made its ruling upon the
demurrer to the plea, without reference to

subsequent developments in the cause. Chi-
cago & W. I. R. Co. V. Marshall [Ind. App.]
75 N. E. 973. So also the sufficiency of a
complaint as against a demurrer will be con-
sidered on appeal without indulging those
intendments vi'hich are allovt^ed after the
verdict to cure a defective complaint. Id.

Amendment of pleadings: Amendment of
the complaint will not be allowed on appeal,
where the amendment would present a case
substantially different frdm the one tried,
and raise a question of law not involved !n
the appeal. Bonner v. Stotesbury, 139 N. C.
3, 51 S. E. 781. See, also, Pleading, 6 C. L.
1008. Upon the report of a case to the su-
preme Judicial court, an amendment chang-
ing the action from law into equity will not
be allowed, where by the ternas of the re-
port such privilege has not been reserved.
Mee V. Pay [Mass.] 76 N. E. 229. Where
plaintiff voluntarily, but by mistake, dis-
missed one count of his complaint, thereby
making an instruction relating thereto er-
roneous, he cannot amend on appeal so as to
restore such count, and thus obviate the er-
ror. Landers v. Quincy, etc., R. Co., 114 Mo.
App. 655, 90 S. W. 117.
matters arising after entry of Jndsment

or appeal: The appellate court will not en-
tertain any evidence of matters occurring
subsequent to rendition of Judgment by
trial court, as death of Judgment debtor and
failure to present claim to his executors.
People's Home Savings Bank v. Sadler [Cal.
App.] 81 P. 1029. Proceedings subsequent to
the order appealed from cannot be consid-
ered though an appeal from the order in
such proceedings is Jointly heard. Succes-
sion of Henry [La.] 40 So. 635. Special find-
ings made and filed by the trial court after
entry of its decree cannot be considered.
Shaffer v. Detie, 191 Mo. App. 377, 90 S. W.
131. An afiidavit of a Juror to Impeach a
verdict which was stricken, at appellant's
request. Is not before the court on appeal
from a Judgment setting verdict aside.
Buchanan v. Laber, 39 Wash. 410, 81 P. 911.
The Federal supreme court cannot reverse
a Judgment in state court on the ground
that it was Invalidated by a state statute
subsequently enacted. Campbell v. State of
California, 200 U. S. 87, 50 Law. Ed. —

.

26. The consequence of this rule is that
one must Join issue or procure a ruling by
properly objecting or challenging the court's
attention. See full treatment in Saving
Questions for Review, 6 C. L. 1385.

27. For full treatment of this question
see Saving Questions for Review, 6 C. L.

1385.
28. For a full discussion of this question

see Harmless and Prejudicial Error, 6 C. L.
1620.
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(§ 13) D. The extent of the review and the questions reached is determined

hy the character and effect of the order or judgment."^—Where tlie Jurisdiction is

ex ratione materia, some courts will not extend review beyond the jurisdictional

matter.^" Others, however, will consider all questions arising on the record."

Generally speaking, the main or iinal judgment takes up all intermediate orders or

proceedings,"'' but not those subsequent to it,'" nor separate parts not appealed,"*

nor ancillary remedies,"^ nor appealable interlocutory orders made in the course of

the- trial."* An appeal from an.interlocutory order brings up only the order itself

29. See 5 C. L. 215.
30. A case directly appealable to the su-

preme court, regardless of the amount in
controversy, under acts 1901, p. 566, c. 247.

§ 8, is appealable for the purpose of pre-
senting only such questions as are men-
tioned by the statute. Hood v. Baker [Ind,
App.] T5 N. E. 608. On an appeal in which the
supreme court has jurisdiction solely be-
cause the validity of an ordinance is in-
volved, the proper construction of the ordi-
nance is not before the court, and the judg-
ment will be reviewed only in case the ordi-
nance is found invalid and then only to the
extent that it was affected by the invalid
ordinance. Gies v. Broad [Wash.] 83 P.

1025.
31. In Illinois the supreme court, where

it has Jurisdiction by reason of a constitu-
tional question, will consider all the ques-
tions arising in the record. Chicago, etc.,

R. Co. V. People, 217 111. 164, 75 N. E. 368. ,

32. Generally an appeal from a final
judgment brings up for review any order
made in the same case before judgment. 2

Ball. Ann. Codes & St. § 6500, subd. 1. Jor-
dan v. Hutchinson, 39 "Wash. 373, 81 P. 867.
In California by statute, an appeal from an
order admitting a will to probate brings
up for review an order dismissing the con-
test of a will for lack of interest, as an in-
termediary order. In re Edelman's Estate
[Cal.] 82 P. 962. An assignment of error to
rulings made in the case preliminary to
final judgment can be considered only on ap-
peal from final judgment. Goodykoontz v.

Imes [Colo.] 85 P. 839. Where a demurrer
interposed by the defendant setting up the
statute of frauds was overruled, and the de-
fendant took no appeal from the order .over-
ruling the demurrer, but filed his answer
in which, however, he did not set up the
frauds, tlie order overruling the demurrer
was reviewable on an appeal from the final
judgment. Harrell v. Sonnabend [Mass.] 77
N. B. 764. An appeal from the final decree
in a suit for specific performance held to

bring up an exception to the ruling of a
master that the plaintiff derived a good and
suflScient title to the premises described in

a certain deed. Cawley v. Jean, 189 Mass.
220, 76 N. E. 614. No appeal having been
taken from an order disallowing dower to

the wives of certain bankrupt trustees, al-

lowing commissions, etc., which order was
not final, but appealable under Code Pub.
Gen. Laws 1904, art. 5, § 27, it was review-
able on appeal from the final order as au-
thorized by § 28. SliuglufC v. Hubner fMd.]
61 A. 326. Code Civ. Proc. § 1742, provides
that on appeal from a judgment the court
may review the verdict or decision, and any
intermediate order or decision excepted to

which involves the merits or necessarily af-
fects the judgment except a decision or or-

der from which an appeal might be taken.
Great Falls Meat Co. v. Jenkins [Mont.] 84
P. 74. Though a decree in foreclosure pro-
ceedings finding personal liabilities may be
regarded as interlocutory yet as to facts
well pleaded it is not subject to review on
objections to a- deficiency judgment. Par-
ratt V. Hartsuff [Neb.] 106 N; W. 966. Er-
ror, excepted to, in denying a motion for
judgment notwithstanding the verdict made
before judgment, Is reviewable on appeal
from the judgment. Satterlee v. Modern
Brotherhood [N. D.] 106 N. W. 561. WTiere
a motion of adjournment Is denied and
judgment rendered dismissing the complaint,
plaintiff's remedy is by appeal from the
judgment. Lefenfeld v. Adler, 99' N. Y. S.

799. On writ of error to a Judgment the
case is before the court on the entire record
and the refusal to strike part of a pleading
is before the court lor review. Hosier v.
Coble [Wyo.] 84 P. 895. An order- denying
a change of venue though not appealable is

reviewable on appeal from the Judgment
rendered in the case. Sanders v. German
Fire Ins. Co. [Wis.] 105 N. W. 787.

33. That Improper conditions were re-
quired to be inserted In the. supersedeas
bond is not reviewable on assignment of er-
ror. Howell V. Commercial Bank, Ocala
Br'anoh [Fla.] 40 So. 76. Orders correcting
a record nunc pro tunc are reviewable, and
are presented to an appellate court by bill
of exceptions. State v. Ryan, 115 Mo. App.
414, 90 S. W. 418. Judgments and drders,
entered by the court after appeal, are not
before the appellate court where no appeal
has been taken from such judgment or or-
der, though the party objecting save excep-
tions in a separate bill of exceptions.
Western Cattle Brokerage Co. v. Gates, .190
Mo. 391, 89 S. W. 382. A request to amend
a complaint made after nonsuit can give no
rights on appeal from the Judgment entered
upon the nonsuit. Sutherland v. Ammann,
98 N. T. S. 574.

34. While an order was appealable be-
cause, Inter alia, it dissolved an Injunction,
failure to appeal although destroying the
right of review as to the injunction did not
lose the right of review as to other matters
decided by the orders on an appeal from the
final decree. Chapman v. Yellow Poplar
Lumber Co. [C. C. A.] 143 F. 201.

35. Delamanarus v. Chuclos, 98 N. Y. S.

516:

36. Upon a writ of error to review a rul-
ing of the trial court refusing to sustain a
motion to dismiss a caveat to the return of
appraisers upon an application for a year's
support, exceptions to the allowance of an
amendment to the caveat or to a continu-
ance of the case cannot be considered.
Mathews v. Rountree, 123 Ga. 327, 51 S. B.

423. On an appeal from an order refusing
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as it stood at the making thereof, and nothing subsequent. ^^ Appeals from the

grant or refusal of a new trial '*' or other orders made iu the course of the trial
^°

or after judgment, reach only those matetrs which entered iato the order itself,*"

to sustain a motion to make a mandamus
absolute, tlie supreme court cannot con-
sider an assignment of error complaining of
tile overruling of a demurrer to tiie answer,
wliere tile trial court holds (that the answer
presents an issue of fact, and refers such
issue to a jury, and tliere has been no final
judgment thereon. Mineral Bluff Board of
Education v. Mineral Bluff, 123 Ga. 669, 51
S. E.. 577. In the absence of statute au-
thorizing it, interlocutory orders made in
the progress of the cause cannot be reviewed
on appeal from the final judgment. Jenkins
& Reynolds Co. v. Wells [111.] 77 N. E. 236
An appeal from a decree establishing a trust
does not bring up an interlocutory order for
an accounting. Stahl v. Stahl, 220 111. ISS,
77 N. E. 67. An order reserving for future
consideration the question as to the appli-
cation of a fine imposed in contempt pro-
ceedings w-ill not be considered on appeal
from a decree imposing the fine. Franklin
Union, No. 4 v. People, 220 111. 355, 77 N. E.
176. On appeal from an order denying a
motion to vacate an order to show cause
why judgment for plaintiff in foreclosure
proceedings against a corporation should
not be set aside, an order permitting the
stockholders to represent the corporation in
defense . of the suit could not be reviewed,
the same not having been appealed from.
Frederick Milling Co. v. Frederick Farmers'
Alliance Co. [S. D.] 106 N. W. 298. The pro-
priety of the appointment of a receiver can
be raised only on appeal from the order ap-
pointing him and' not on appeal from final
judgment. Jones v. Northern Pacific Fish &
Oil Co. [Wash.] 84 P. 1122.

37. Where exceptions are duly taken' to
an order sustaining a demurrer to the com-
plaint and another amended complaint is

filed to which defendant demurred and
pleadfed res adjudicata, on appeal from a dis-
missal taken "within a year from the first or-
der, the order will be reversed if erroneous
notwithstanding plea of res adjudicata.
Bush v. Prescott & N. W. R. Co. [Ark.] 89
S. W. 86. The sufficiency of the pleadings
to state a cause of action is the only 'ques-
tion that can be considered on appeal from
a ruling on a general demurrer. Andrews
V. Andrews' Committee [Ky.] 90 S. W. 581.
On an appeal from a decree of a single jus-
tice affirming the action of the probate
court upon a petition to sell the dower and
homestead rights of an insane person, noth-
ing can be reviewed except the power of the
court to make the order appealed from under
the evidence that may have been adduced.
Robinson v. Dayton [Mass.] 77 N. E. 503.
Where alleged error is granting of nonsuit,
court will consider case as it was at time
of passing on motion, and will consider only
the grounds urged in the motion. Makel
V. Bartlett [Mont] 82 P. 795. On an appeal
from an interlocutory order appointing a
receiver, there can be no inquiry as to the
merits of the cause in which the interlocu-
tory order has been granted, except in so
far as the facts bear upon question of the
propriety of appointing a receiver at all.

Cotton V. Rand [Tex. Civ. App.] 92 S. 'W.
266. When an interlocutory decree is ren-

dered in a cause which so far settles the
principles of the cause as to make the de-
cree appealable, and subsequent decrees car-
rying out the principles so settled are en-
tered in the cause, an appeal from such in-
terlocutory decree alone will not bring up
for review such subsequent decrees, al-
though the same were entered long prior to
the granting of such appeal. Hopkins v.

Prichard [W. Va.] 63 S. B. 557. Important
water rights will not be decided on an ap-
peal from an application for a temporary in-
junction heard unon affidavits. James v.

Wild Goose Min. & Trading Co. [C. C. A.]
143 F. 868. On an appeal from an interlocutory
order dissolving an injunction in tlie Fed-
eral courts, the court has power to hear the
whole case and dispose of it. Chapman v.

Yellow Poplar Dumber Co. [C. C. A.] 143 F.
201.

38. In California an appeal from an order
denying a motion for a new trial, the court
is restricted to an examination of the record
to determine whether findings are supported
by evidence or "whether errors of la"w oc-
curred at the trial. McDean v. Dle"wellyn
Iron Works [Cal. App.] 83 P. 1082. May in-
quire whether evidence supports findings.
Burns v. Schoenfield [Cal. J^pp.] 81 P. 713.
Insufficiency of evidence to sustain certain
findings on "n'hich judgment is based- is

available though appeal from Judgment is

dismissed as being too late. Robinson v.
Eberhart [Cal.] 83 P. 452. Sufficiency of
complaint or findings to support judgment
cannot be considered. County Bank of San
Duis Obispo v. Jack [Cal.] 83 P. 705; Wad-
man v. Burke, 147 Cal. 351, 81 P. 1012. Es-
pecially where defect is merely technical and
can be remedied bj' amendment. County
Bank of San Duis Obispo v. Jack [Cal.] S3
P. 705. Point that the findings do not sup-
port the judgment cannot be considered.
People's Home Sav. Bank v. Rauer [Cal.
App.] 84 P. 329; Brownlee v. Reiner, 147 Cal.
641, 82 P. 324; Burns v. Schoenfeld [Cal.
App.] 81 P. 713. The question presented on
appeg-l from order granting a motion for a
nonsuit is a question of law. Smith v. Su-
perior Ct. of Napa County [Cal. App.] 84 P. 54.

On appeal from an order granting a new
trial and arresting judgment, the appellate
court can only consider the questions of law
involved in the grounds assigned by the
court for his action. Taylor v. Gossett, 114
Mo. App. 723, 90 S. \V. 1030.

39. In determining the correctness of the
action of the lower court in overruling a
motion for judgment upon special findings
notwithstanding the general verdict, the ap-
pellate court can consider only the com-
plaint, answers, general verdict, and special
findings. City of J.effersonville v. Gray
[Ind.] 74 N. E. 611. On appeal from a judg-
ment dismissing a case for want of service,
the complaint is not properly before the su-
preme court. Sherwood Higgs & Co. v.
Sperry & Hutchinson Co., 139 N: C. 299 51
S. E. 1020.

40. On appeal from order of appellate
court quashing a "writ of certiorari, no ques-
tion except those reviewable by certiorari
will be considered. Barnes v. Drainage
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and other matters can be considered only on appeal from final judgment. ^^ In

some states, however, an appeal from the order on a motion for a new trial, rather

than an appeal from the judgment, reaches the facts," and only matters urged as

grounds for a new trial can be reviewed.*^ For the purpose of reviewing a ruling

on a motion to direct a verdict, rulings made in connection with the introduction

of evidence must be regarded as the law of the case,^* and the opposing party is

entitled to the most favorable construction the evidence as a whole will reasonably

bear.*^ On appeal from a judgment dismissing the complaint upon a motion ad-

mitting its allegations, the case may be treated as if coming up on demurrer.'"' In

reviewing a ruling on demurrer, facts not alleged cannot be considered.*''

Com'rs [111.] 77 N. E. 1124. On appeal from
an order settini: aside a judgment, only the
court's action in respect to such motion can
be reviewed. Chambers v. Morris [Ala.] 39

So. 375. On appeal from an order granting
a stay of execution on a final judgment, the
court may consider such judgment so far
as necessary to Justify the stay. Goldman
V. Abd-el-Nour, 96 N. T. S. 335.

41. The point 'that the findings do not
support the judgment can be considered only
on appeal from the judgment. People's
Home Sav. Bank v. Rauer [Cal. App. ] 84 P.

329; McLean v. Llwellyn Iron Works [Cal.

App.] 83 P. 1082. Alleged errors as to de-
nial of motion to dismiss before trial, over-
ruling demurrer, making finding's of fact
outside of the issues raised in the pleadings,
"and rendering a judgment unsupported oy
the, findings, are available only on the appeal
from the judgment, and will not be reviewed
on appeal from an order denying the mo-
tion for a new trial. Vestal v. Young, 147
Cal. 721, 82 P. 383. That the judgment is

defective should be urged on direct excep-
tions and not on approved motion for new
trial. Thomas v. Clarkson [Ga.] 54 S. B. 77.

It is proper and commendable practice to

appeal from a judgment and frofn an order
made after judgment denying a motion for
a nevr trial or for judgment notwithstand-
ing the verdict. Kinney v. Brotherhood of
American Yeomen [N. D.] 106 N. W. 44.

42. All orders that could as well be re-
viewed on an appeal from the judgment or
from the order granting or refusing a new
trial as on separate appeals should be so re-
viewed. Dahlstrom v. Portland Min. Co.
[Idaho] 85 P. 916. In the absence of motion
and grounds for a new trial there is nothing
before the court except as to whether the
pleadings stated a caus-e of action. Orient
Ins. Co. V. Meers [Ky.] 92 S. W. 684. Find-
ings of fact cannot be disturbed by appellate
division where appeal is from Judgment
solely. Hathaway v. Delaware County [N.
Y.] 78 N. E. 153. On an appeal from an or-
der denying appellant's motion for new trial

upon the court's minutes, an order granting
extra costs is not reviewable. Harris v. Balti-
more Mach. & Elevator Works, 98 N. Y. S.

440. An appeal from an order refusing a
new trial brings up for review the judgment
and all the proceedings on trial. Benton v.

Moss, 47 Misc. 376, 93 N. Y. S. 1113. An ap-
peal from an order denying a new trial

movd <'"' on the merits and the grounds
s»;t forth in Code Civ. Proc. § 999, presents
Uie question whether the evidence was suffi-

cient to Justify th^, verdict. Weizinger v.

Brie R. Co., ID'S App. Div. 411, 94 N. Y. S.

869. Presents the question raised by mo-

tion for judgment on pleadings. Home v.

Noyes, 48 Misc. 356, 95 N. Y. S. 542. On ap-
peal from a judgment court can review only
exceptions. Selesky v. Vollmer, 107 App.
Div. 300, 95 N. Y. S. 130. That the evidence
was insufficient to justify the decision can
be considered only on appeal from an order
denying a new trial where such oi*der is

made after judgment. Stephenson v. Pans
[S. D.] 106 N. W. 56. Upon an appeal from
the judgment only entered before the order
granting or denying a new trial was made,
the sufficiency of the evidence cannot be
considered. Poss v. Van Wagenen [S. D.]
104 N. W. 605.

NOTE. Proceedings In Soutli Dakota;
"AVhen the motiom for a ne^v trial is made
and determined before a judgment is en-
tered in- the action, an appeal from the judg-
ment brings up the order of the court de-
nying or granting the motion for a new
trial as an intermediate order that can be
reviewed by the supreme court, provided the
decision of the court denying or granting the
motion is assigned as error. Hawkins v.

Hubbard, 2 S. D. 631, 51 N. W. 774; Granger
V. Roll, 6 S. D. 611, 62 N. W. 970. On such
an appeal from the judgment, the sufficiency
of the evidence to justify the findings or
verdict may be reviewed; but, when the or-
der denying or granting a new trial is made
after Judgment in the action, an appeal from
the Judgment alone does not bring up such
order made after judgment. Hawkins v.

Hubbard, 2 S. D. 631, 51 N. W. 774; Manu-
facturing Co. V. Galloway [S. D.] 58 N. W.
565. And if the appellant desires a re-
view of the evidence in such case, he must
appeal from the order denying or granting
a new trial to entitle him to such review.
A party may, however, include such an ap-
peal in the notice of appeal from the Judg-
ment. Hawkins v. Hubbard, 2 S. D. 631,

51 N. W. 774^ Unless the order denying or
granting a new trial made after Judgment
is appealed from, either in connection "with
the appeal from the judgment or independ-
ently, the decision of the court below upon
the question of the sufficiency of the evi-
dence to Justify the findings or verdict will
be res adjudicata. Weber v. Tschetter, 1 S.

D.' 205, 46 N. W. 201."—See Foss v. Van
Wagenen [S. D.] 104 N. W. 605.

4.S. See Saving Questions for Review, 6 C.

L,. 1385.
44. Hamilton v. Jos. Schlitz Brewing Co.

[Iowa] 105 N. W. 438.

4T,. In reviewing a denial of plaintiff's

motion. Hamilton v. Jos. Schlitz Brewing
Co. [Iowa] 105 N. W. 438.

48. As if coming up on a demurrer as to

sufficiency of complaint to state a cause of
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(§ 13) E. Eestriction to contents of record.*^—The sii^ciency of tlie record

to permit the review of particular questions is treated elsewhere.*" Except as to

matters judicially noticed,^" fundamental errors,^^ and on applications for inter-

locutory or provisional relief ^' and some matters arising after judgment/^ appel-

late review is ordinarily confined to the record, and matters alinude will not be con-

sidered.^* Where two eases are argued together as one, the court may consider the

facts appearing in each as applying to both."^

action. Knieriem v. New York, etc., R. Co.,
109 App. Div. 709, 96 N. T. S. 602.

47. Statements of fact in a bill of excep-
tions to a ruling sustaining a demurrer to
the declaration cannot be considered where
not also stated in the declaration. Williams
V. Ellis [Me.] 63 A. 818.

48. See 5 C. L.. 218.

49. See ante, § 9 D.
ffO. The supreme court will take judicial

notice that a circuit court was not in session
on a certain date not within the term. Mc-
Mullen V. Lrong [Ala.] 39 So. 777. Ordinance
affecting case may be considered though not
read in evidence bel0"w. De Agramonte v.

Mount Vernon, 98 N. T. S. 454. On appeal
from a garnishment judgment, the appel-
late court will take Judicial notice of its

own record reversing the principal judg-
ment. Chicago Herald Co. v. Bryan [Mo.] 92
S. "W. 906. Court cannot take judicial ttotice

of the truth of statements made by counsel
on a preliminary motion raising objection to
the justice then holding court (Auerfeld v.

Feuer, 98 N. T. S. 687), or of facts contained
in the records of tax proceedings {Auditor
GenCTal v. Clifford [Mich.] 13 Det. Leg. N.
127, 107 N. W. 287).

51. The rule that evidence may be heard
dehors the record applies only to evidence
relating to the jurisdiction of the court, and
to the extent of establishing such jurisdic-
tion. Lillibridge v. State, 7 Ohio C. C. (N.
S.) 452.

62. See post, § 14.

53. Fact that appellant has, by some act
subsequent to judgment or decree appealed
from, waived right of appeal or otherwise
terminated controversy, may be shown by
evidence dehors the record. Livesley v.

Johnston [Or.] 84 P. 1044. Court mky in the
interest of Justice take notice of matters
occurring since judgment. Diefenderfer v.

State [Wyo.] 83 P. 591.

64. Win not consider matters not in the
record. Dougal v. Eby [Idaho] 85 P. 102;
Williams v. Boise Basin Min. & Development
Co. [Idaho] 81 P. 646; Whipple v. Geddis, 25
App. D. C. 333; Livesley v. Johnston [Or.]
84 P. 1044. Not in the record or in the ab-
stract. Toan V. Russell, 111 HI. App. 629.
Though stated in the appellant's brief. Le-
venson v. Arnold, 97 N. T. S. 990. An ad-
mission by the opposing party in his brief
cannot supply what should appear in the
record, especially where it relates to the
acts of the court. Sanchez v. Atchison, etc.,

R. Co. [Tex Civ. App.] 90 S. W. 689. Evi-
dence properly excluded by lower court can-
not be considered by appellate court on re-
view. Score V. Griffln [Ariz.] S3 P. 350.
The validity of a judgment cannot be im-
peached by affidavits outside of the rec-
ord. W^orth v. Emerson [Cal. App.] 85 P.
664. Will determine issues on such plead-

ings as are In the record, and on failure to
bring up original complaint, appeal will be
determined on amended complaint. Boca &
Li. R. Co. v. Sierra Valleys R. Co. [Cal. App,]
84 P. 298. From testimony that witness was
married at time of trial, appellate court will
not presume that witness was married at
previous time, there being nothing to that
effect in the record. Crandell v. Classen, 25
App. D. C. 5. An assignment of error which
has no foundation in the record, presents
nothing for review. The record showed a
Joint exception to a ruling on a motion for
a new trial and it was held that this would
not support a separate assignment by one of
the exceptors. Willis v. Willis [Ind.] 75 N.
E. 653. Where petitioners -who signed!
names improperly to a petition, were parties
to proceedings below and bound thereby
they had the right to ta:ke steps looking to
and perfecting their appeal, the same as if

they had signed their full Christian names
below. Good V. ^urk [Ind.] 77 N. B. 1080.
That a certain decree had been entered
below where this fact was denied by in-
tervenor's pleading. McCuUough v. Connelly
[Iowa] 106 N. W. 756. The supreme court
cannot take notice of records belo^v not
brought to it In the manner provided by
statute and the rules of the court. Id.
Where question of settlement of controversy
prior to appeal is one of controverted fact,
the appellate court will not determine it on
ex parte affidavits. Livesley v. Johnston
[Or.] 84 P. 1044. An agreement not shown
by the record cannot be considered although
considered on former appeal and cited in the
opinion. Grayson County Nat. Bank v. Hall
[Tex. Civ. App.] 91 S. W. 807. Will not con-
sider evidence dehors the record had in an-
other case or before a senate committee on
the question of the marriage status in Utah.
In re Park's Estate, 29 Utah, 2B7, 81 P. 83.
Cannot take cognizance of ordinances not ad-
mitted in evidence though used in argument.
City of North Takima v. Scudder [Wash.] 82
P. 1022. An affidavit as to misconduct of
respondent's counsel will not be considered
when not embodied in any statement of facts
certified to by the court. Taylor v. Modern
Woodmen of America [Wash.] 84 P. 867.
An affidavit in support of a motion for a
new trial not embodied in a statement of
facts or bill of exceptions will not be re-
viewed. Carstens v. Alaska S. S. Co., 39
Wash. 229, 81 P. 6 91. On appeal from an or-
der on an application for a new trial based
on facts aliunde the record and upon aUeged
errors not incorporated In the record by any
bill of exceptions seasonably taken, there
was no question presented to the appellate
court for review. Hanaway v. Guarantee
Sav. Loan & Investment Co. [C. C. A.] 143 F.
962.

55. Rosenthal v. New York, etc., R. Co.,
98 N. Y. S. 479.
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(§ 13) F. Rulings peculiar to province of trial court. 1. Discretionary rul-

ings in general.^^—A discretionary ruling is not absolute but will be reviewed only

for abuse or to prevent manifest injustice.^' This rule has been applied to rulings

on motion for a change of venue,"' motions for continuance/" orders relating to

pleadings,"" application to allow proper but unnecessary party to be joined,"^ to

the granting or refusing to grant a temporary injunction "^ or the dissolution of

such an injunction,"' grant of motion to dismiss for want of prosecution,"'' refusal

of issue to jury in equity case,°° talcing up case out of order,"" rulings in regard to

selection of jury,"' rulings at trial generally,"' refusal to administer special oath

56. See 5 C. L. 219.
57. Augusta "Water Dist. v. Augusta Wa-

ter Co. [Me.] 61 A. 17 &; George v. Cone
[Ark.] 91 S. W. 557; Holzman & Co. v. Hen-
neberry [Idaho] 83 P. 497; Richard v. Na-
tional Distilling Co., 95 N. T. S. 547. Burden
of showing abuse of discretion always on
appellant. Pelegrinelli v. McCloud River
Lumber Co. [Cal. App,] 82 P. 695. Where an
appeal the construction which the court be-
low placed on one of its own rules is ques-
tioned, there should be no interference by
the appellate court unless there has been a
gross and injurious perversion of the rule.

Perdue v. Gill [Ind. App.] 73 N. E. 844.

58. Drake v. Holbrook [Ky.] 92 S. W. 297.

Denial on conflicting affldavits. Wadleigh
V. Phelps, 147 Cal. 641, 82 P. 200. Granting
change. Pattlson v. Hines, 105 App. Div.
282, 93 N. Y. S. 1071.

59. Myers v. Kessler [C. C. A.] 142 F.
730; Copper River Min. Co. v. M'Clellan, 138
F. 333; Reynolds v. Smith [Fla.] 38 So. 903;
Supreme Lodge K. P. v. Lipscomb [Fla.] 39
So. 637; Peacock v. Feaster [Fla.] 40 So. 74;
W^ilson V. Johnson [Fla.] 41 So. 395; John-
son V. Thrower, 123 Ga. 706, 51 S. E. 636;
Percival-Porter Co. v. Oaks [Iowa] 106 N.
W. 626; City of Paducah v. Johnson [Ky.] 93
S. W. 1035; Dorais v. Doll [Mont.] 83 P. 884;
Corporation of Members of Church of Jesus
Christ V. Watson [Utah] 83 P. 731; Brown
V. Blaine [Wash.] 83 P. 310; Levy v. Scottish
Union & Nat. Ins. Co. [W. Ta.] 52 S. E. 449;
Miller v. Mitchell [W. Va.] 52 S. E. 478.

Where it appears, upon consideration of all

the facts and circumstances in the cause,
that the action of the lower court in deny-
ing the motion of a party for a continuance,
and in ruling him into a hearing, was
plainly erroneous, the appellate court will
reverse such action and the decree against
him. Tokum v. Stalnaker [W. Va.] 53 S. E.
562.

%Q, AllOTvanee of <yv refnsnl to oUott
amendments. Sidney Novelty Co. v. Hanlon
[Conn.] 63 A. 727; Toddl v. Crafl [Ind.] 77 N,
E. 402; Wright v. Crane [Mich.] 12 Det. ]>g.
N. 794, loe N. W. 71; Joyner v. Early, ISS N:
G.: 49, 51 S. E. 778 ; Bonner v. Stotesbury, 139
N. G. S. 51 S. B. 781; Toher v. Schaefer. 96
N. T. S 470; State v. Rlchardaon [Or-l SS P.
225; Missouri, etc., H. Cow v. Tolbert [Tex.
Civ. App.] 90 S. W. 508; Shina v. Culver
[Wash.] 85 P. 271.
Impasins terms on Tv&jleli ^ead£ng» nuiT

be amended. Westesrn Union Teleigraph Co.
V. Haley [Ala-l 39 So. 3SS; Putnam Lumber
Ca v., BlJis-Toraag Co. [Fla.] 39 So. 195;,

PeacQ-ck V. Feaster [Fla.l 4.0 S'o. T4; Siim-
me-rvtUe V. Pean DrllUmg Co.,, 119 III. App.
152; Eastern H. Co-, v. Tuteur EWls.! 105 N,
W. 1067.

7Curr Law. — 15.

AllOTvlng additional pleas out of time.
Lewis V. Glass [Ala.] 39 So. 771; Cahaba
Southern Min. Co. v. Pratt [Ala.] 40 So. 943;
Knights Templars & Masons' Life Indemnity
Co. V. Crayton, 110 111. App. 648.
Permitting cross complaint to be filed.

Syvertson v. Butler [Cal. App.] 85 P. 164.
Motion to make complaint more definite

within the reach of either party. City of
Port Townsend v. Trumbull [Wash.] 82 P.
10'22.

Granting further time to ansTrer. Bell V.

Western Union TeL Co. [S. C] 53 S. E. 177.
61. Aiken v. Rhodhiss Mfg. Co. [N. C-l 5S

S. B. 867..
ea. Ellis V. Stewart, 123 Ga. 242, 51 S. B.

321; Townsend v. Norfolk R. & Light Co.
[Va.] 52 S. E. 970; City of La Porte v. Scott
[Ind.] 76 N. B. 878; Hammond Elevator Co.
V. Boardi of Trade [C. C. A.] 143 P. 292;
New Ohio Washed Coal Co. v. Coal Belt R,
Co., 116 111. App. 153.

63. Dougal V. Eby [Idaho] 85 P. 102.
64. When summons was served a year

after complaint was filed, hence court of re-
view would not dist'urb the ruling. Marks
V. Keenan [Cal.] 82 P. 772.

65. Cochran v. Cochr&n [Minn.] 105 N. W.
183; Hewel v. Hogan [Cal. App.] 84 P. 1002.

66. It is no abuse of discretion review-
able on appeal, for a court to call a case set
for a certain day, out of its order and pro-
ceed to trial though appellant and his attor-
ney were not present in court and not noti-
fied. Linderman v. Nolan [Okl.] 83 P. 796.

67. Theobald, v. St. Louis Transit Co., 191
Mo. 395, 90 S. W. 354; Burns v. Dunham, Car-
rigan & Hayden Co. [Cal.] 82 P. 959; Wilson
V. Wapello County [Iowa] 105 N. W. 363.

68. Interpretation and administration by
the trial court of its own rules will not be
disturbed on appeal except for manifest er-
rors substantially prejudicial. Trescatt t.
Co-operative Bldg. Bank, 212 Pa. 47, 61 A.
478; Perdue v. GiU [Ind. AppJ 73 HE. B. tii.
Exercise of discretionary right, trader
Clark's Code, § 393. to submit adddtl^iBal Is-
sue. Crawford v. Masters [N. C.J 52 S. B-
663. Where the gtving or refnsal o* an In-
struction is wholly within the diiscretion of
the trial judge, the mere fact that it was
given after it had been refused and after
the other laatructiions: litad been read did not
constitute reversib/le error in the absence of
proof that the discretion w^as abused. Har-
vey «. Chicago & A. E. Coi [IlL] 77 N. E. 5S9.

The refusal of the court to give am InstriiKE-

tion upon the credibility of witnesses -wtlt

ttot be a ground for reversal unless there
was an abuse of (discretion. BeasEley v. Jef-
ferson Bank, 114 Mot App. *06, 89 S. W. 1»«9.

A. rullnig of the circuit coart that no tawa.-

dation has been laid for reception of sec-
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to witnesses,'"' rulings in respect to examination of witnesses/" rulings in -regard to

qualification of experts, '^ allowing repetition of testimony/^ the order of proof/''

the action of the court in respect to misconduct of counsel,''* the ordering of a ref-

erence,''-'^ rulings on exceptions to referee's rej^ort,^" the distribution of costs,''' the

refusal to direct a verdict ''* or grant a nonsuit,''' rulings on motions to set aside

judgments *" or open defaults,'^ the granting ^^ or denial ^' of a motion for a new

ondary evidence is discretionary and will not
be reviewed where no abuse is shown.
Tucker v. Tucker [S. C] 51 S. E. 876. Where
it does not affirmatively appear that there
was an abuse of discretion in alloTFiug: one
ivitness to reniaan in the court room during
trial while the others were excluded, it will
be presumed that there was good cause.
Hlass V. Pulford [Ark.] 92 S. W. 862.

Rlgrht to open and close. Farmer v. Nor-
ton [Iowa] 105 N. W. 371; Seeley v. Manhat-
tan Life Ins. Co. [N. H.] 61 A. 585. If statu-
tory, denial of right is reversible error.

Cilley V. Preferred Ace. Ins. Co., 109 App.
Div. 394, 96 N. T. S. 282. Denyiyng separate
trials. Martin v. Chicago & M. Elec. R. Co.,

220 111. 97, 77 N. E. 86. Under the rule that
"when the competency ot a -witness depends
upon the determination of a question of fact
the decision of the judge will not generally
be disturbed if there is any evidence to au-
thorize his findings," the ruling of the court
below in excluding the testimony of the de-
fendant as to a conversation had with the
deceased member of the plaintiff's firm, al-

leged to have been heard by surviving mem-
ber who was at the time engaged in writing
at a desk in the same room, but who denied
having heard any such conversation, will not
be interfered with. Zipperer v. Doyle [Ga.]
53 S. E. 505. A finding of the trial court
upon a preliminary queirtion upon which th^i

admissibility of evidence was dependent -will

not be reviewed unless it appears that the
evidence did not "warrant tlie finding, as
where conversations between the plaintiff's

husband and the husband of the defendant
were excluded on the ground that the court
was not satisfied that the plaintiff's husband
was authorized to act for her as her agent.
Dexter v. Thayer, 189 Mass. 114, 75 N. E. 223.

69. Curtis v.. Lehman & Co. [La.] 38 So.

887.

70. Latitude given in cross-examination.
Williams v. Spokane Falls & N. R. Co.
[Wash.] 84 P. 1129; Herbeck v. Germain
[Mich.] 13 Det. Leg. N. 175, 107 N. W. 901;
City of Lawton v. McAdams [Okl.] 83 P.
429; Henderson v. Henderson [Ind.] 75 N. B.
269; kobinson v. Old Colony St. R. Co., 189
Mass. 594, 76 N. E. 190; Swygart v. Willard
[Ind.] 76 N. E. 755.
Allo'wance of leading ixucstions. Phinazee

V. Bunn, 123 Ga. 230, 51 S. E. 300; Smith v.
Hope [Pla.] 41 So. 69.

Tl. Virginia Iron, Coal & Coke Co. v.
Tomlinson [Va.] 51 S. E. 362; Bird v. Utica
Gold Min. Co. [Cal. App.] 84 P. 256; Texas &
P. R. Co. v. Warner [Tex. Civ. App.] 93 S. W.
489; Dallas Consol. Elec. St. R. Co. v. Eng-
lish [Tex Civ. App.] 93 S. W. 1096.

7fi. Smith V. Birmingham R., Light &
Power Co. [Ala.] 41 So. 307.

7.S. Kinney v. Brotherhood of American
Yeomen [N. D.] 106 N. W. 44; Todd v. Crail
[Ind.] 77 N. E. 402; Louisville & N. R. Co. v.

Board [Ky.] 90 S. W. 944; In re Walker's
Estate [Cal.] 82 P. 770; Southern Industrial

Inst. v. Hellier [Ala.] 39 So. 163; Wilson v.

Johnson [Fla.] 41 So. 395.
74. Denver City Tramway Co. v. Nicholas

[Colo.] 84 P. 813.
73. Hall V. McBride [S. C] 53 S. E. 368;

Brookshire v. Farmers' Alliance Exch., 71 S.

C. 451, 51 S. E. 442.

76. Auditor's findings of fact confirmed by
the court will not be disturbed except for
manifest error. In re Plankinton's Estate,
212 Pa. 235, 61 A. 888. Order setting aside
a sale made by a master in chancery and or-
dering another sale. Slack v. Cooper, 219
111. 138, 76 N. E. 84. Motion to recommit
master's report. Gurley v. Reed [Mass.] 77

N. E. 642. No errors being shown, the ac-
tion of the court below affirming ttie report
of a master on the account of a trustee 'will

not be disturbed. Pierce v. Schoonover [Pa.]
61 A. 244.

77. Action of court in apportioning costs
not disturbed. United States Rubber Co. v.
Peterman, 119 111. App. 610. On an appeal
from an order allowing taxation of costs,
the superior court can not review the order
where the complaint relates to number .of

witnesses, materiality, etc. Hartley v. Wei-
deman, 28 Pa. Super. Ct. 50.

78. Johnson v. Thrower, 123 Ga. 706, 51 S.

E. 636.

79. MacPeat v. Philadelphia, etc., R. Co.
[Del.] 62 A. 898.

80. Opperman v. Conway, 117 111. App.
524; D. Holzraan & Co. v. Henneberry [Idaho]
83 P. 497; Keeney v. Fargo [N. D.] 105 N. W.
92.

81. Cowell V. City Water Supply Co.
[Iowa] 105 N. W. 1016; Lewis v. Cunning-
ham [A.riz.] 85 P. 244; Pelegrlnelli v. Mc-
Cloud River Lumber Co. [Cal. App.] 82 P.
695; Germania Pire Ins. Co. v. Muller, 110
111. App. 190; Hartman v. Viera, 113 111. App.
216; Carver v. Seevers, 126 Iowa, 669, 102 N.
W. 518; Wilson v. Pfaffe [Iowa] 103 N. W.
992; Graf v. Vermont Sav. Inv. Co. [Kan.] 83
P. 821; Harkness v. Jarvls [Mo. App.] 88 S.

W. 1025; Bowen v. Webb [Mont,] 85 P. 739;
Jordlan v. Jackson [Neb.] 106 N. W. 999;
Turtel V. Greenwald, 96 N. Y. S. 1074; Olson
V. Sargent County [N. D.] 107 N. W. 43;
Linderman v. Nolan [Okl.] 83 P. 796; Horn v.
United Securities Co. [Or.] 81 P. 1009; Rob-
erts Machine Co. v. Kelly, 28 Pa. Super. Ct.
540; Meade County Bank v. Decker [S. D.]
10'2 N. W. 597; Kjetland v. Pederson [S. D.]
104 N. W. 677; Jordan v. Hutchinson, 39
Wash. 373, 81 P. 867; Douglas v. Badger
State Mine [Wash.] S3 P. 178.

83. Weisser v. Southern P. R. Co. [Cal.]
83 P. 439; Martin v. Markarian & Co. [Cal.
App.] 82 P. 1072; Bresee v. Los Angeles Trac-
tion Co. [Cal.] 85 P. 152; Colvln v. Northern
Pac. R. Co. [W^ash.] 84 P. 616; Jones v.
Campbell [Idaho] 84 P. 510; Harrison v. Har-
rison [Ga.] 52 S. E. 813; Atlantic & B. R. Co.
V. Coob [Ga.] 53 S. E. 591. The first grant
of a new trial will not be disturbed where
it does not appear that there was any abuse
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trial on questions of fact, extension of time to settle bill of exceptions or statement

of facts,^* the allowance of fees ^^ tir allowances.'" An order granting or denying a

new trial made by a judge who did not preside at the trial does not carry with it

the usual presumption under which such orders will be sustained,^^ but upon a re-

A'iew of such order the question is whether the court erred.'" Where an application

addressed io discretion is denied generally it will be presumed that the denial was

in the exercise of discretion.'"

of discretion by tlie court below. Civ. CoiJe
1S95, § 5585. Baldwin v. Napa & Sonoma
Mine Co. Cal. App.] 81 P. 1037; Perry v.

Noonan Loan Co. [Cal. App.] 82 P. 623; Le
Tourneux v. Gillis [Cal. App.] 82 P. 627;
Houghton V. Market St. R. Co. [Cal. App.]
82 P. 972; Rappel v. United Railroads of San
Francisco [Cal. App.] 82 P. 1073 Weisser v.

Southern P. R. Co. [Cal.] 83 P. 439; Harrison
V. Harrison [Ga.] 52 S. E. 813; Kansas City
Southern R. Co. v. Fields & Slaughter Co.
[Kan.] 85 P. 412; Pace v. Paducah R. & Light
Co. [Ky.] 89 S. W. 105; Loevenhart v. Lindell
R. Co., 190 Mo. 342, 88 S. "W. 757; First Nat.
Bank v. Bennett, 114 Mo. App. 691, 90 S. W.
417; McCarty v. St. Louis Transit Co., 192

Mo. 396, 91 S. W. 132; Brod v. St. Louis Tran-
sit Co., 115 Mo. App. 202, 91 S. W. 993; Seeger
V. St. Louis Silver Co. [Mo. App.] 91 S. W.
1030; Metropolitan Lead & Zinc Min. Co. v.

"Webster [Mo.] 92 S. "W. 79; Smoot v. Kansas
City [Mo.] 92 S. W. 363; Lowenstein v. Mis-
souri Pac. R. Co. [Mo. App.] 93 S. W. 871;

Case v. Kramer [Mont.] 85 P. 878; Anderson
V. Wood, 99 N. T. S. 474; Cunningham v.

Springer [N. M.] 82 P. 232; Tham v. Steeb
Shipping Co., 39 Wash. 271, 81 P. 711; Buch-
anan V. Laber, 39 Wash. 410, 81 P. 911; Bren-
nan v. Seattle, 39 Wash. 640, 81 P. 1092;
Godfrey v. Godfrey [Wis.] 106 N. W. 814.

83. Missouri, etc., R. Co. v. Kahn [Tex.

Civ. App.] 91 S. W. 816; Myers v. Kessler [C.

C. A.] 142 F. 730; Birmingham R., Light &
Power Co. v. Willis [Ala.] 38 So. 1016; Bir-
mingham R. & Blec. Co. V. Mason [Ala.] 39

So. 590; Williamson Iron Co. v. McQueen
[Ala.] 40 So. 306; Hot Springs R. Co. v. Mc-
Millan [Ark.] 88 S. W. 846; Cochran v. Coch-
ran [Ky.] 93 S. W. 18; Epstein v. Chicago,
etc., R. Co. Minn.] 104 N. W. 12; Mohr v.

Williams [Minn.] 104 N. W. 12; English v.

Minneapolis, etc., R. Co. [Minn.] 104 N. W.
886; Bunker v. United Order of Foresters
[Minn.] 107 N. W. 392; Hanforth v. Tareuium
Traction Pass. R. Co. [Pa.] 62 A. 1060;
Prewitt-Spurr Mfg. Co. v. Woodall [Tenn.]
90 S. W. 623; Coolidge v. Ayers, 77 Vt. 448,

61 A. 40; Marcy v. Parker [Vt.] 62 A. 19;

Bazelon v. Lyon [Wis.] 107 N. W. 337; Peat
V. Chicago, etc., R. Co. ["Wis.] 107 N. W. 355.

Determination of court on application for

leave to appeal from a probate order after

the expiration of the time for such appeal
will not be disturbed in the absence of a
clear abuse of discretion. In re O'Hara's
Will [Wis.] 106 N. W. 848; Bishop Co. v.

Shelhorse [C. C. A.] 141 F. 643; Von Schroe-

der V. Spreckels, 147 Cal. 186, 81 P. 515; In re

Walker's Estate [Cal.] 82 P. 770; Prutig v.

Trafton [Cal. App.] 83 P. 70; Rauer's Law &
Collection Co. v. Bradbury [Cal. App.] 84 P.

1007; McMullen v. Citizens' Bank, 123 Ga.

400, 61 S. B. 342; Hansen V. Haley [Idaho] 81

p:'935; Jones v. Campbell [Idaho] 84 P. 510;

Thrush v. Graybill [Iowa] 104 N. W. 472;

State v. Lackey [Kan.] 82 P. 527; Smoot v.

Kansas City [Mo.] 92 S. W. 363; Casner v.

New York City R. Co., 48 Misc. 630, 96 N.
T. S. 257; Robinson v. Interurban St. R. Co.,

98 N. T. S. 918; Libby v. Barry [N. D.] 107
N. W. 972; Shores v. Southern R. Co. [S. C]
51 S. E. 699; Georgia R. & Banking Co. v.

Newmeyer, 123 Ga. 882, 51 S. E. 709; Provi-
dence Mach. Co. V. Browning [S. C] 52 S. E.
117; Irwin v. Buffalo Pitts Co., 39 Wash. 346,
81 P. 849.

84. City of Seattle v. Board of Home Mis-
sion of Methodist Protestant Church [C. C.
A.] 138 F. 307; Murphy v. Stelllng [Cal. App.]
81 P. 730; Ryer v. Rio Land & Imp. Co., 147
Cal. 462, 82 P. 62; McCarty v. Wilson [Cal.
App.] 83 P. 170; Miller v. Queen Ins. Co.
[Cal. App.] 83 P. 287; Miller v. American
Cent. Ins. Co. [Cal. App.] 83 P. 289; Sauer v.

Eagle Brewing Co. [Cal. App.] 84 P. 425;
Peterson v. Hansen [N. D.] 107 N. W. 528.

85. Decree fixing the fee of a master in
partition will not be disturbed in the ab-
sence of abuse of discretion. Cunningham
V. Wallace [Pa.] 62 A. 784. Condemntition
proceedings having been abandoned, a judg-
menij in favor of the landowner for attor-
ney's fees and expenses "will not be dis-
turbed in the absence of manifest abuse of
discretion. Wilder v. Logan Natural Gas &
Fuel Co., 6 Ohio C. C. (N. S.) 206. Order of
court allowing reasonable coiinsel fees " is

discretionary, not reviewable except for
palpable abuse. Morimura v. Samaha, 25
App. D. C. 189. The appellate court cannot
reverse the action of the trial court in re-
fusing to allO"w an attorney's fee to an in-
tervener making a claim against a trust
fund, although the trial judge may have en-
tered into an oral agreement with the inter-
vener to allo"w such fee. Myers v. Mutual
Life Ins. Co. [Ind. App.] 75 N. E. 31. The al-
lo"wance of costs, including a docket fee, is

not alone a ground of appeal; but where the
court finds other error for which the decree
must be reversed, it may review the judg-
ment awarding costs. Pickens v. Daniels
[W. Va.] 52 S. B. 215.

80. The action of the trial court in
a"warding compensation to a defendant for
trouble and expense in attending a trial in
the wrong county under Code, § 3504, will
not be disturbed unless, an abuse of discre-
tion is shO"wn. Moyers v. Council Bluffs
Nursery Co. [Iowa] 107 N. W. 924. Whether
expenses of keeping attached property
should be denied because a keeper could
have been dispensed with held a question of
fact within the discretion of the trial court
and its ruling was not disturbed, there be-
ing no abuse of discretion. Kivel v. Murray
Cone Shoe Co. [N. H.] 63 A. 673.

87. Lavin v. Kreger [S. D.] 104 N. W. 909.
88. Not disturbed where practically the

only witnesses were the parties and testi-

mony was conflicting. Lavin v. Kreger [.S.

D.] 104 N. W. 909.

89. Aiken v. Rhodhiss Mfg. Co. [N. C] 53

S. E. 867.



2^8 APPEAL AND EBVIEW § 13Eg. 7 Cur. Law.

(§ 13F) S. Qnestions of fad.°"—Enlings such as upon motion for continu-

ance, motion to dissolve injunction, etc., inTolve questions of fact, but being deemed

to rest primarily on discretion are elsewhere treated.^^ Generally speaking ques-

tions of fact will not be reviewed ^^ unless the decision below is wholly unsustained

by the evidence, the wording of the rule varying somewhat in the various jurisdic-

tions.** Every presumption favors the correctness of the finding below,*^ and the

9a See 5 C. L. 224.

91. See ante, g 13 F 1.

92. Pittsburgh, etc. R. Co. v. Ntcholas
CInd.J 76 N. E. 522; Osborn v. Norwalk, 77
Conn. 663, 60 A. 645; Appeal of Melony
[Conn.] 62 A, 151; IIHaoia Third Vein Coal
Co. V. Cioni, 215 lU. 583, 74 N. E. 751; Anglo-
"Wyoraing: Oil FteWs v. Miller, 216 HI. 272,
74 N. E. 821; Hayes v. Chicago Tel. Co., 218
111. 414, 75 N. B. 1003; Illinois Steel Co. v.

Preble Mach. Works Co.. 219 IlL 403, 76 N. B.
574; Inland Steel Co. Y. Smith [Ind. App.]
75 N. E. 852; Supreme Lodge K. P. v. An-
drews [Ind. App.] 77 N. E. 361; Whitridge v,

Baltimore [Md.] 63 A. 808; McCarthy v.

Dedham, 188 Mass, 204. 74 N. B. 319; Burke
v, Coyne, 188 Mass. 401. 74 N. E. 942; Win-
nipiseogee Lake Cotton & Woolen Mtg. Co.
V. Laconia [N. H.] 61 A. 676; Graves v.

Woodhridg-e Tp. [N. J. I.^w] 62 A. 267;
Stroppel V. Plageman, 3 Ohio N. P. (N. S.)

501; In re Crosetti's Estate, 211 Pa. 430. 6Q
A. IQSl; Fitzsimmons v. Hand, 27 Pa. Super.
Ct. 598. The question whether good cause
was shown for the extension of time wjthln
which a husband could waive a provision in
his wife's will is a question of fact for the
trial court and its determination will not be
interfered with In the absence of abuse of
discretion or mistake. Jaques v. Chandler
[N. H.] 52 A, 713. The supreme court, on
appeal from a decree in partition, cannot re-
view the findings of fact, where the answer
denied the tenancy In common and th«^ right
to partition, and raised issue of title by
claiming possession and use of lands exclu-
sively. Corbett v. Fogle CS. C] 51 S. B. 884.
Under Mun. Ct. Act, Laws 1902, p. 1583, c.

680, § 326, the appellate court on an appeal
from the judgment can review facts to de^
termine whether the verdict is contrary to
the weight of the evidence. Feuer v, Brook-
lyn, etc.. R, Co., 97 N. T. S. 293; Be Coster
V, Herzog Co., 97 N. Y. S. 295. The findings
of the municipal court upon issues of fact is

conclusive upon appeal under Municipal
Court Act, Laws 1902, p. 1581. c. 580. § 319,
where the affidavits show a cortflict of evi-
dence. Metal Stamping Co. v. Samuel, 94
N. T. S. 11. A judgment of the district court
that is based upon its conclusion upon a
mixed question of law and fact will not be
reversed if the conclusion is legally infer-
able from the facts proven. Ruppert v.
Zang [N. J. Law] 62 A. 998. It is the prov-
ince of a court of review when tie question
is properly presented to determine whether
the trial court or jury has misconceived the
force and effect of the evidence. Denver &
R. G. R. Co. V. ViteUo [Colo.] &l P. 766. An
assignment that there is no evidence to sup-
port the judgment- raises a question of law
as well as of fact, viz., whether the facts
justify in law the decision rendered. Wil-
son v. Alexander [Tenn.] 88 S. W. 935.
The Federal supreme court reviewing a

territorial supreme court will ordinarily

make no greater examination of the facts
than is made by the territorial court, Hal-
sell V. Renfrow, 202 U. a 287, 50 Law. Ed.

•—~. Findings of fact by the court of claims
are conclusive on appeal to the Federal su-
preme court. District of Columbia v. Barnes,
197 U. S. 146, 49 Law. Bd. 699, The Federal
siipreme court will not review findings of
fact by a state court. Minneapolis, etc., R,
Co. V. State of Minnesota, 193 U. S. 52, 4S
Law. Ed. 614.
As to amount of dnmasfes. Cook v. Pros-

key [C. C. A.] 138 F. 273; Southern Pae. Co.
V. Gavin [C. C, A.] 144 F. 348; Sloss-Sheffleld
Steel & Iron Co. v. Smith [Ala.] 40 So. 91;
Western Underwriters' Ass'n v. Hanklns
[III.] 77 N. B. 447;. Pittsburgh, etc., R, Co. v.

Smith, 110 111. App. 154; Village of Wilmette
V. Braohle, 110 111. App. 356; Missouri, etc..

R. Co. V. Wade [Kan.] 85 P. 415; Bell-
Coggeshall Co. v. Lewis [Ky.] 85 S. W. 135;
Board of Councilmen of Frankfort v. Chinn
[Ky.] 89 a W. 188; Lexington R. Co. v. Fain
[Ky.] 90 a W. 674; Parriconi v. Greco [La.J
39 So. 599; Locke v. Independence, 192 Mo.
570, 91 S. W. 61; Sorenson v. Oregon Power
Co. [Or.] 82 P. 10; Gulf, etc., R. Co. v. Luther
[Tex. Civ. App.] 90 S. W. 44. In bastardy
iJroceedings the determination of the
amount of the recovery rests solely with
the trial court, and cannot he disturbed on
appeal though manifestly inadequate. State
V. Richeson [Ind. App.] 75 N. E. 846: Brown
V. White, 219 111. 632, 76 N. E. 833; Haneheft
v. Haas, 219 111. 546. 76 N. E. 845; Stagg Co.
V. Brightwell [Ky.] 92 S. W. 8; Waechter v.
St. Louis, etc., R. Co., 113 Mo. App. 270, 8S S.

W. 147; Brown v. Weaver Power Co. [N. C]
52 S. E. 954; English v. Murtland [Pa.] 63 A.
882; Davis v. Holy Terror Min. Co. [S. D.]
107 N. W. 374; Southern Pae- Co. v. Bailey
[Tex, Civ. App.] 91 S. W. 820. Where the
jury in condemnation proceedings has
viewed the premises and the evidence is con-
flicting, their verdict as to the amount of
damages will not he disturbed unless mani-
festly against the weight of the evidence.
Prather v. Chicago Southern R. Co. [111.] 77
N. E. 430.

93. If there is any sabstontial eviaeoce
to support It. Hot Springs R. Co. v. McMil-
lan [Ark.] 88 a W. 846; St. Louis S. W. R.
Co. V. White Sewing Mach. Co. [Ark.] 93 S.
W. 68; Dallman v. Frank [Cal. App.] 82 P.
564; In re Walker's Estate [Cal,] 82 P. 770;
People V. Davidson [Cal. App.] 8S P. 163;
Nofaiger Bro& Lumber Co. v. Shafer [Cal.
App.] 8J P. 384; Gray v. Maier & Zobelein
Brewery [Cal. App.] 84 P. 280; Nishkian v.

Chisholm [Cal. App.] 84 P. 312; Showers v.

Zanone [Cal. App.] 85 P. S57; McClelland v.
BuUis [Colo.] 81 E. 771: Clark v. Ball [Colo.]
82 P. 529: Minnesota Canal Supply Ditch &
Reservoir Co. v. Conine [Colo.] 83 P. 628;
Clark V. Fitasimmons [Conn.] 62 A. 342;
Town of Ormond v. Shaw [Fla.] 39 So. IftS;

City of Orlando v. Orlando Water & Light
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Co. IPla.] 39 So. B32- Carlton v. King tPla.]
40 So. 191; Shores of Southern R. Co. IS. C]
51 S. E. 699; Georgia R. & Banking Co. V.
Newmeyer, 123 Ga. 882, 61 S. E. 709; Carter
V. Southern Banking & Trust Co., 123 Ga.
87S, 51 S. E. T14; Bennett & Co, v. Farmers'
& Merchants' Bank [Ga.] 62 S. E. 330; Kil-
lougii & Co. V. Simmons tGa.] 53 S. E, S19;
Johnson v. Farrell, 216 III. 542, 74 N. B. 780;
Grand Pacific Hotel Co. v. Pinkerton, 217
111. 61, 75 N. E. 427; r..elghton & H, Steel Co.
V. Snell. 217 111. 152, 75 N. B. 462; Compher
V. Browning, 219 111. 429, 76 N. B. 678; Shio-
kle-Harrison & H. Iron Co. v. Beck, 112 111.

App. 444; Kittler v. Studabaker, 113 111. App.
342; Mundt v. Cooke Rutledge Coal Co., 118

111. App. 124; American Steel Foundries v.

Scherrer, 119 111. App. 162; Chicago Furni-
ture Co. V. Cronk [Ind, App. 3 74 N, E. 527;

"Williams V. Hoffman tlnd. App.l 76 N. E.

440'; Case v. Collins [Ind. App.] 76 N. E. 781;

Southern Ind. R. Co. v. Baker [Ind. App.]
77 N. E. 64; Board of Com'rs of Hendricks
County V. Eaton [Ind. App.] 77 N. E. 958;

State V. Wimer [Ind.] 77 N. E. 1078, Su-
preme court is hound to accept as estab-
lished all that the testimony fairly tends
to prove in appellee's favor. Pneumatic
Weigher Co. v. Burnquist [Iowa] 105 N. W.
326; Charlton Ice Co. v. Spring Lake Ice
Co. [Iowa] 106 N. W, 1014; Taylor v.' Her-
ron [Kan.] 82 P. 1104; Leverton v, Rork
[Kan.] 85 P. 800; Flint v. Illinois Cent. R.
Co. [Ky.] SS S. "W. 1055; Smith v. Wyatt
[Ky.] 92 S. W. 587; Bolster v. Graves, 189
Mass. 301, 75 N. B. 714; Chadwlck v. Phoenix
Ace. & Sick Ben. Ass'n [Mich.] 12 Det. Leg.
N. 50, 106 N. W. 1122; Stltt v. Rat Portage
Lumber Co. [Minn.] 104 N. W. 561; Watkins
V. McDonald [Miss.] 41 So. 376; Harrison v.

Lakenan, 189 Mo. 581, 88 S. "W. 53^John A.
Tolman Co. v. Hunter, 113 Mo. App. 671, 88 S.

W. 636; Chicago Lumber & Coal Co. V. Geor-
gia Southern & F. R Co., 114 Mo. App. 327,

89 S. "W. 576; Gibson V. Bailey Co., 114 Mo.
App. 850, 89 S. W. 597; Sayre v. Trustees of
Princeton Univer-slty, 192 Mo. 95, 00 S. W.
787: Schaaf v. Peters [Mo. App.] 90 S. W.
1037; Morgan v. Keller [Mo.] 92 S. W. 75;

Matthews v. French [Mo.] 92 S. W. 634;
Dowling V. Wlieeler [Mo. App.] 93 S. Vf. 924;
Levels V. St. Louis & H. R. Co. [Mo.] 94 S. W.
275; Brookhouse v. Union Pub. Co. [N, H.]
62 A. 219; Candelaria v. Miera [N. M.] 84 P,

1020; Brown v. "Weaver Power Co. [N. C]
62 S. E. 954; Brock V. "Williams [Okl.] 82 P.

922; Greeley v. Greeley [Okl.] 83 P. 711; Ta-
bet v. Powell [Tex. Civ. App.] 13 Tex. Ct.

Rep. 436. 88 S. "W. 273; Scott & Co. v. "Wood-
ard [Tex. Civ. App.] 88 S. "W. 406; Bradford
V. Malone [Tex. Civ. App.] 90 S. W. 708; Mat-
iield V. Kimbrough [Tex. Civ. App.] 90 S. "W.

712; Galveston, etc., R Co. v. Green [Tex.

Civ. App.] 91 S. W. 380; Gulf, etc., R. Co. v.

"Wynne [Tex. Civ. App.] 91 S. "W. 823; Ru-
therford V. Mothershed [Tex. Civ. App.] 92

S. "W. 1021; Tuckfield v. Crager [Utah] 82

P. 860; Utah Savings & Trust Co. v. Bam-
berger, 29 Utah, 370, 81 P. 887; Prescott v.

Puget Sound Bridge & Dredging Co. ["Wash.]
82 P. 606; Irby v. Phillips ["Wash.] 82 P.

931; "Williams v. Ballard Lumber Co. [Wash.]
88 P. 323; Burden v. BriQuelet, 125 Wis. 341,

104 N. W. 83; Eastern R. Co. of Minnesota v.

Tuteur [Wis.] 105 N. W. 1067. A verdict
will not be disturbed where there is any
evidence to support it, though the court is

of the opinion that the evidence was not of
such weight as the jury gave it. Martin v.

|

Kennedy [Ky.] 90 S. W. 975; St Louis S. W.
R Co. V. Parks [Tex. Civ. App.] 90 S. W.
84S; Sandiy River Co. v. Sparks [Ky.] 91 S.

W. 266; Galveston, etc., R. Co. v, Udalle
[Tex. Civ. App.] 91 S. W. S30; Miller v. Met-
ropolitan Life Ins. Co. [Ky.] 89 S. W. 183.
The -weight of the CTtdence will not be

pnssed on. Bishop Co. v. Shelhorse [C. C.
A.] 141 F. 643; Southern Pac. Go. v. Gavin
tC. C. A.] 144 F. S48; Burke v. Hulett, 216
111. 545, 75 N. B. 240; Leighton & H. Steel
Co. V. Snell, 217 111. 152, 75 N. E. 462; Per-
due V. GUI [Ind. App.] 73 N. E. 844; Karges
Furniture Co. v. Amalgamated Woodwork-
ers.' Local Union No. 131 [Ind.] 75 N. E. 877;
American Food Co. v. Haistead [Ind.] 76 N.
E. 251; Swygart v. Willard [Ind.] 76 N. E.
755; Beery v. Driver [Ind.] 78 N. B. 967;
Bennett v. Louisville R. Co. [Ky.] 90 S. W.
1052; Hoogewerff v. Flack [Md.] 61 A. 184;
Illinois Cent. R. Co. v. Schultz [Miss.] 39 So.

1005; Lenoir v. People's Bank [Miss.] 40 So.

5; Fitch v. Martin [Neb.] 104 N, W. 1072;
Wheaton V. Liverpool & London & Globe
Ins. Co. [S. D,] 104 N. W. 850; Lee v. Dwyer
[S. D.] 107 N. W. 674; Domenico V. El Paso
Elec. R. Co. [Tex. Clv. App.] 90 S. W. 60;
Galveston, etc., R. Co. V. Roberts [Tex. Civ.
App.] 91 S. W. S75; International & G. N. R.
Co. V. Edwards [Tex. Civ. App.] 91 S. W. 640;
Norfolk & W. R. Go. v. Spencer's Adm'x
[•Va.] 52 S. E. 310; In re Araeson's Will
[Wis.] 107 N. W. 21. Where evidence can
be reasonably reconciled to the physical
facts, the appellate court will not reject It

nor weigh it though the weight of the
physical evidence seems against that given
by the witness. Stafford v. Adams, 113 Mo.
App. 717, 88 S. W. 1130.

Credibility ot witnesses Will not be passed
on by reviewing court, Anglo-Californian
Bank v. Cerf, 147 Cal. 393, 81 P. 1081; Ne-
ander v. Neander [Colo.] 84 P. 69; Hoyt v.

New York, etc., R. Co. [Conn.] 63 A. 393;

Chris.ty v. Elliot, 216 111. 31. 74 N. B. 10S6;
Chicago R. Co. v. Hyndshaw, 116 111. App.
367; Krahn v. Bickford, 118 111. App. 511;

Chicago Furniture Co. v. Cronk [Ind. App.]
74 N. E. 627; Marshall v. Levich [Iowa] 106
N. W. 516; City of Cheney v. Anderson
[Kan.] 84 P. 137; Leverton v. Rork [Kan.]
85 P. 800; McDonnell v. New Orleans Cypress
Co. [La.] 38 So. 896; Berry v. Pelneault, 188
Mass. 413, 74 N. B. 917; In re Pederson's Es-
tate [Minn.] 106 N. W. 968; Moore v. Wal-
lace [Okl.] 82 P. 825; Texas & P. R Co. V.

Skates [Tex. Civ. App.] 87 S. W. 1166; Citi-
zens' R. Co. V. Sinclair [Tex. Clv. App.] 93
S. W. 70S; Norfolk & W. R. v. Spencer's
Adm'x ["Va.] 52 S. E. 310. It is the province
of the trial court to decide which of two
contradictory statements of a witness is

true. Clark v. Torrington [Conn.] 63 A. 657.
Number of witnesses: That more wit-

nesses testified against the finding thah for
It does not warrant reversal. Sanford v.
Hoge, 118 111. Xpp. 609; Barry v. Union R.
Co., 105 App. Div. 620, 94 N. T. S. 449; Fidel-
ity & Casualty Co.- v. Harder, 212 Pa. 96,

«1 A. 880.

Thougfli appellate conrt would have de-
cided oihCTwise it will not reverse. Mait-
land V. Reed [Ind. App.] 77 N. E. 290; Mc-
Cormick v. Shea. 99 N. T. S. 467.

JnAgincnt based on conflicting evidence
will not be disturbed. Garrett v. Garner
[Ark.] 89 S. W. 1005; Lake v. Little Rock
Trust Go. [Ark.] 90 S. W. 847; Central of

Georgia R Co. v. Sparks [Ga.] 54 S. E. 194;
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Village of Wilmette v. Brachle, 110 111. App.
356'; Sauter v. Anderson, 110 111. App. 574;
Chicago & J. Blec. R. Co. v. Herbert. 115
111. App. 248; Madison Coal Co. v. Hayes, 116
111. App. 94; Brown v. Thomas, 116 111. App.
114; Pittsburg-, etc., R. Co. v, Campbell, 116
111. App. 356; Springfield Consolidated R. Co.
V. Lane, 116 111. App. 617; Henderson v. To-
bey, 116 111. App. 539'; Chicago, etc., R. Co. v.

Punk, 117 111. App. 69; Loyal Americans v.

Fisher, 117 111. App. 150; Chicago Union
Traction Co. v. Lundahl, 117 111. App. 220;
Anglo-Wyoming Oil Fields, Limited, v. Mil-
ler, 117 III. App. 552; Linn Co. v. Harris, 118
111. App. 5; City of Waukegan v. Weale, 118
111. App. 460; City of Kankakee v. Sannes,
118 111. App. 531; Brueggemann v. Bruegge-
mann, 119 111. App. 112; Chicago & A. R. Co.
V. "Wightman, 119 111. App. 263; Warman-
Block-Chamberlain Co. v, Indianapolis Mor-
tar & Fuel Co. [Ind. App.] 75 N. E. 672; Fra-
ternal Const. Co. V. Jackson Foundry & Ma-
chine Co. [Ky.] 89 S. W. 265; Louisville & N.
R. Co. V. Helm [Ky.] 89 S. W. 709; Tevis v.
Carter [Ky.] 90 S. "W. 264; Graham v. Bry-
ant [Ky.] 91 S. "W. 253; Bast Tennessee Tel.
Co. V. Luttrell [Ky.] 93 S. W. 904; Goodwin
V. Mitchell [Miss.] 38 So. 657; Dysart-Cook
Mule Co. V. Reed, 114 Mo. App. 296, 89 S. W.
591; Sayre v. Trustees of Princeton Uni-
versity, 192 Mo. 95, 90 S. W. 787; Carp v.

Queen Ins. Co. [Mo. App.] 92 S. W. 1137; Hill
V. Davis [Mo. App.] 93 S. W. 829; Freeman
V. Slay [Tex. Civ. App.] 13 Tex. Ct. Rep. 664,
88 S. W. 404; International, etc., R. Co. v.
Smith [Tex. Civ. App.] 90 S. W. 709. A flnd-
ing of the city court of Gadsden will not be
disturbed where the evidence is conflicting
and oral, unless clearly and manifestly
against the weight, notwithstanding Acts
1890-91, § 14, p. 1098. Gadsden Grocery &
Feed Co. v. McMahen [Ala.] 40 So. 87; Califor-
nia Development Co. v. Tuma Valley. U. L. &
W. Co. [Ariz.] 84 P. 88; St. Louis, etc., R. Co.
V.' Coombs [Ark.] 88 S. W. 595; Luster v.

Robinson [Ark.] 88 S. W. 896; St. Louis, etc.,

R. Co. V. Shaver [Ark.] 88 S. W. 961; Rem-
mel V. Witherington [Ark.] 88 S. W. 967;
Thompson v. Baxter [Ark.] 88 S. W. 985;
Patterson v. San Francisco & S. M. Electric
R. Co., 147 Cal. 178, 81 P. 531; Burns v.

Schoenfeld [Cal. App.] 81 P. 713; Anglo-Cali-
fornian Bank v. Cerf, 147 Cal. 384, 81 P. 1077;
Cave V. Tyler, 147 Cal. 454, 82 P. 64; Heath
V. Manson [Cal.] 82 P. 331; Doe v. Allen
real. App.] 82 P. 568; Albion Lumber Co. v.

California Bridge & Construction Co. [Cal.
App.] 82 P. 631; In re Walker's Estate [Cal.]
82 P. 770; Grunsky v. Field [Cal. App,] 82 P.
979; Castle v. Sibley [Cal. App.] 82 P. 1067;
Jordahl v. Hayda [Cal. App.] 82 P. 1079; Mc-
Neill V. Stitt [Cal. App,] 82 P, 1121; Wick-
ersham Banking Co. v. Nicholas [Cal. App.]
82 P. 1124; Hanse v. Phillips [Cal. App.] 82
P. 1127; Frutig V. Trafton [Cal. App.] 83 P.
70; MoGue v. Rommel [Cal.] S3 P. lOOO; Mc-
Lean V. Llewellyn Iron Works [Cal. App.]
83 P. 1082; Exchange Bank v. Veirs [Cal,
App.] 84 P. 455; Smith, v. Dubost [Cal,] 84
P. 38; Showers v. Zanone [Cal. App.] 85 P.
S57; Kahn v. Earnest [Colo.] 81 P. 754; Hurd
v.Fleck [Colo,] 82 P. 485; Prazier v. Shoup
[Colo,] 83 P. 777; Colorado & S. R. Co. v.
Charles [Colo.] 84 P. 67; Neander v. Neander
[Colo.] 84 P. 69; Patrick v. Brown [Colo.]
85 P. 325; Walker v. Lee [Fla.l 40 So. 881;
Pool V. Warren County, 123 Ga. 205, 51 S. E.
328; Southern R. Co. v, Holbrook [Ga.] 53
S. E. 203; Atlantic Coast Line R. Co. v. Bax-

ter [Ga.] 53 S. E, 959; Corker v. Stafford
[Ga.] 54 S. E. 92; Davison v. Herndon [Ga.]
54 S. E. 92; Trust Co. v, Ray [Ga.] 54 S. B.

145; Hansen v. Haley [Idaho] 81 P. 935; Gu-
maer v. White Pine Lumber Co. [Irtaho] S3

P. 771; Turmes v. Kiesner [Idaho] 85 P. 212;
Illinois, etc, R, Co. v. Ring, 219 111. 91, 76
N. E. 83; Compher v. Browning, 219 111. 429,

76 N, E. 678; Martin v. Chicago & M. Blec.
R. Co., 220 HI, 97, 77 N. E. 86; Mueller & Co.
V. Kinkead, 113 111. App. 132; Chicago Furni-
ture Co. V. Cronk [Ind. App.] 74 N. E, 627;
Stametz v. Mitchenor [Ind.] 75 N. E. 579;
Warman-Black-Chamberlain Co. v. Indian-
apolis Mortar & Fuel Co. [Ind. App.] 75 N.
E..672; Grand Lodge A. O. U. W. v. Barwe
[Ind. App.] 75 N, E, 971; Over v. Dehne [Ind,
App,] 76 N. E. 8S3; Pittsburgh, etc., R. Co.
V. Simons [Ind. App.] 76 N. B. 883; Supreme
Lodge K. P. V. Andrews [Ind. App.] 77 N. E.
361; Polk V. Johnson [Ind. App,] 77 N. E,
1139; First Nat. Bank v. Dutcher [Iowa] 104
N. W. 497; Ousley v. Hampe [Iowa] 105 N. W.
122; Buchnoltz v. Incorporated Town of
Radcliffe [Iowa] 105 N. W. 336; Chariton Ice
Co, V. Spring Lake Ice Co, [Iowa] 105 N. W-
1014; Gladiator Consol. Gold Mines & Milling
Co, V. Steele [Iowa] 106 N. W. 737; Gibbons
V. Woolley [Kan.] 85 P. 809; Smith's Adm'r
V. Louisville & N, R. Co. [Ky.] 89 S. W, 694;
Drake v. Holbrook [Ky.] 92 S. W. 297; Nash-
ville, etc., R. Co. V. Higgins [Ky.] 92 S. W.
549; Smith v. Minden Lumber Co., 114 La.
1035, 38 So. 821; Harvey v. Louisiana West-
ern R. Co., 114 La. 1065, 38 So. 859; Morrison
V. Morrison [Me.] 63 A. 392; Gowey v. Gowey
[Mas.s.] 77 N. E. 526; Pels & Co. v. Cam-
bridge Architectural Iron Works [Mass.] 77
N. B, 1152; Draggo v. West Bay City Sugar
Co. [Mich.] 13 Det. Leg, N. 245, 107 N. W.
911; Libby v. Barry [N. D.] 107 N. W. 972;
Dart V. Tlichardson [Minn.] 104 N. W. 1094;
Alabama & V. R. Co. v. Dear [Miss.] 39 So.
812; Harrison v. Pounds, 190 Mo. 349, 88 S.

W. 713; Lehman v. Knapp [Mont.] 82 P, 798;
Union Bank & Trust Co. v. Knobb [Mont.]
82 P. 837; Douglas v. Smith [Neb.] 106 N.
W. 173; Cuatt v. Ross [Neb.] 106 N. W. 1044;
Fike V. Ott [Neb.] 107 N. W. 774; Union Pac.
R. Co. V, Meyer [Neb.] 107 N. W. 793; Berry
V. Hutchins [N. H.] 61 A. 550; Cunningham
V. Springer [N. M.] 82 P. 232; Hill v. Page,
108 App, Div. 71. 95 N. Y, S. 465; -Wamser v.
Browning, King & Co., 109 App. Div. 53, 95
N. T. S. 1051; New York Metal Ceiling Co,
V. Leonard, 48 Misc. 500, 96 N. Y. S. 1S7;
Olsen V. Mahoney, 96 N. Y. S. 196; Sheppard
Engineering & Construction Co. v. SpofCord.
96 N. Y. S. 206, Sammis V. Day, 48 Misc. 327,
96 N. Y. S. 777; Neumann v. Welkowitz, 97
N. Y. S. 980; Palmer v. Cowie, 7 Ohio C. C.
(N. S.) 46; Reaves v. Reaves [Okl,] 82 P,
490; Davis v. Fitzmaurice [Okl,] 83 P. 415;
Fay V. Fay, 27 Pa. Super. Ct. 328: Lazzari v.
Pennsylvania R. Co., 28 Pa. Super. Ct. 175;
Stoner v. House, 28 Pa. Super. Ct. 485; Fi-
delity Title. & Trust Co. v. Illinois Life Ins.
Co. [Pa.] 63 A, 51; Conard v. Pennsylvania
R. Co. [Pa.] 63 A. 424; Fries v. Mather [Pa.]
63 A. 695; Galligan v. Woonsocket St. R. Co.
[R. I.] 62 A. 376; Keys v. Winnsboro Gran-
ite Co, [S. C] 51 S. B. 549; Cain v. Atlantic
Coast Line R. Co. [S. C] 54 S, E. 244; Quale
V. Hazel [S. D.] 104 N. W. 215; Barton v.
Koon [S. D.], 104 N. W. 521; Dodson v
Crocker [S. D.] 105 N. W. 929; Morrill v.
Boslfcy [Tex, Civ. App.] 13 Tex. Ct. Rep, 529,
88 S, "W. 519; Galveston, etc., R. Co. v. Pas-
chall [Tex. Civ. App.] 92 S. W. 446; Tuttle
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presumption in favor of a verdict is strengthened by approval by the trial judge on

V. Robert Moody & Son [Tex. Civ. App.] 94

S. W. 134; Walker v. Tenison Bros. Sad-
dlery Co. [Tex. Civ. App.] 94 S. W. 165;
Smith Table Co. v. Madsen [Utah] 84 P. 885;
Lyndon Sav. Bank v. International Co. [Vt.]
62 A. 50; Norfolk & W. R. Co. v. Spencer's
Adm'x [Va.] 52 S. E. 310; Virginia Fire &
Marine Ins. Co. v. Hogue [Va.] 54 S. B. 8

Wallace v. Douglas [W. Va.] Bl S. E. 869
Shaw V. Seattle, 39 Wash. 590, 81 P. 1057
Woods V. Globe Nav. Co. [Wash.] 82 P. 401
Wick V. Tacoma Eastern R. Co. [Wash.] 82
P. 711; Creamer v. Moran Bros. Co. [Wash.]
84 P. 592.
lu Georgia: A judge of the superior

court, in passing on a certiorari, where
questions of fact are involved and the evi
dence is conflicting, has a discretion to sus
tain the certiorari similar to the discretion
allowed him in passing upon a first new
trial, and the discretion will "not be con-
trolled, unless it has been manifestly abused
Houston V. Polk [Ga.] 52 S. E. 83. The su-
preme court will not disturb the first grant
of a new trial upon certiorari from the city
court to the supreme court, unless the ver-
dict is demanded by the evidence. Pokes v.

Wells, 123 Ga. 361, 51 S. E. 333. Where the
evidence is conflicting, and the trial Juilge
made a personal examination of tlie prem
ises, the appellate court will not disturb
findings and decree based thereon. Red

, Wing Gold Min. Co. v. Clays [Utah] 83 P.
841.

Unless so contrary to evidence as to de-
note passion or prejudice. West Chicago St.
R. Co. V. Brown, 112 111. App. 351; Fabian v.
Traeger, 117 111. App. 176; Summerville v.
Penn Drilling Co., 119 111. App. 152; Mallott
v. Sehlosser, 119 111. App. 259; Baltimore &
O. S. W. R. Co. V. Thurston, 119 111. App.
321; Standard Mfg. Co. v. Hudson, 113 Mo
App. 344, 88 S. W. 137; Fleming v. Brauer,
96 N. T. S. 594; Mitchell v. Pinckney, 127
Iowa, 696, 104 N. W. 286.

Unless manifestly against w«isht of evi-
dence. Bro^wn v. Los Angeles R. Co. [Cal.
App.] 84 P. 362; St. Aubin v. Turley [Colo.]
82 P. 944; Bluthenthal v. Mohlmann [Pla.] 38
So. 709; Pinkstaff v. Steffy, 216 111. 406, 75 N.
B. 163; Loathe v. Thomas, 218 111. 246, 75 N.
E. 810; Chicago Union Traction Co. v.

O'Donnell, 113 111. App. 259; Pennsylvania
Co. V. Rosset, 116 111. App. 342; Wallace v.

Nergenah, 116 111. App. 453; Morrissey v.

Rogers, 116 111. App. 545; South Chicago City
R. Co. V. Kinnare, 117 111. App. 1; Provident
Sav. Life Assur. Soc. of N. Y. v. King, 117
111. App. 556; Willey v. Dake, 118 HI. App.
47; Kinser v. Barnes, 118 111. App. 471; Chi-
cago Chronicle Co. v. Franklin, 119 111. App.
384; Fisk v. Chicago Water Chute Co., 119
111. App. 536; Louisville Water Co. v. Phil-
lip's Adm'r [Ky.] 89 S. W. 700; Louisville &
N. R. Co. V. Eaden [Ky.] 93 S. W. 7; Gorton
V. Milwaukee Mechanics' Ins. Co., 115 Mo.
App. 69, 90 S. W. 747; Union Pac R. Co. v.

Fickenscher [Neb.] 105 N. W. 39; Linderman
V. Nolan [Okl.] 83 P. 796; Miles v. Swanson
[Or.] 82 P. 954; Jackson v. Prior Hill Min.
Co. [S. D.] 104 N. W. 207; Missouri, etc., R.
Co. v. Dickson [Tex. Civ. App.] 90 S. W. 507;
Chase v. Hlnkley [Wis.] 105 N. W. 230.

la Indiana I The appellate court, notwith-
standing Acts 1903, c. 193, § 8, requiring it

to pass upon the weight of the evidence will
not disturb the decision of the lower court
upon the weight of the evidence unless there
is a clear lack of evidence to support a
material fact necessary to support the find-
ing of such court, or the evidence before
such court was all documentary, by deposi-
tions, or otherwise of such a clear and con-
clusive character as to warrant the appel-
late court in saying as a matter of law that
the lower court's decision was erroneous.
Parkison v. Thompson, 164 Ind. 609, 73 N. E.
109; Hudelson v. Pludelson, 164 Ind. 694, 74
N. E. 504; Smith v. Smith [Ind. App.] 74 N.
E. 1008; Ray v. Baker [Ind.] 74 N. B. 619;
United States Board & Paper Co. v. Moore
[Ind. App.] 74 N. E. 1094; Tyler v. Davis
[Ind. App.] 75 N. E. 3; Doell v. Schier [Ind.
App.l 75 N. B. 600; Over v. Dehne [Ind.
App.] 75 N. B. 664; Nichols & Shepherd Co.
V. Berning [Ind. App.] 76 N. B. 776; New
York, etc., R. Co. v. Robbins [Ind. App.] 76
N. B. 804.

"Where the verdict Is palpably against the
evidence it will be set aside. Denver & R.
G. R. Co. V. Vitello [Colo.] 81 P. 766; Hassell
Iron Works Co. v. Cohen [Colo.] 85 P. 89;
Garrett v. Cronin [Idaho] 81 P. 615; The
Fair v. Hoffmann, 110 111. Apr>. 500; Singer
Mfg. Co. V. Weil, 115 111. App. 384; Chicago,
etc., R. Co. V. Nelson, 115 111. App. 432; Es-
pert V. Ahlschlager, 117 111. App. 484; Love
V. McBlroy, 118 111. App. 412; Elkhart Paper
Co. V. Fulkerson [Ind. App.] 75 N. B. 283;
Hoyt V. Graham [Iowa] 105 N. W. 456; Shoe-
maker V. Commercial Union Assur. Co.
[Neb.] 106 N. W. 316; Lawrence v. Wilson,
107 App. Div. 365, 95 N. Y. S. 147; Singer
Mfg. Co. V. Pollock, 96 N. Y. S. 20'2; Hamilton
V. Mahn, 96 N. Y. S. 281; Moriarity v. Board
of Education, 98 N. Y. S. 251; McBride v.
KorfC, 98 N. Y. S. 822.

94. Ah Gett V. Carr [Cal. App.] 84 P. 458;
South Chicago City R. Co. v. Kinnare, 117
111. App. 1; Shevlin v. Shevlin [Minn.] 105
N. W. 257; Casey v. Wrought Iron Bridge
Co., 114 Mo. App. 47, 89 S. W. 330; Hyatt v.
De Hart [N. C] 52 S. E. 781; Millhiser &
Co. V. Leatherwood [N. C] 52 S. E. 782; Wil-
son V. Alexander [Tenn.J 88 S. W. 935. The
findings of the trial court will be reviewed
as upon a demurrer to the evidence. United
Moderns v. Rathbun [Va.] 52 S. E. 552. Pre-
sumption does not obtain in favor of a judg-
ment based upon contradictory evidence
where the record reveals further available
evidence on the disputed points. State Bank
V. Greenberg, 95 N. Y. S. 503; Harding v.
Harding [Colo.] 85 P. 423; Atlanta '& B. Air
Line R. v. Weaver, 121 Ga. 466, 49 S. E. 291;
Ford V. Fargason, 123 Ga. 257, 51 S. E. 318;
Southern R. Co. v. Henry, 123 Ga. 642, 51 S.
E. 579; Screws v. Anderson [Ga.] 52* S. E.
429; Andrew v. Carithers [Ga.] 52 S. B. 653;
Small v. Small [Ga.] 52 S. B. 768; Southern
R. Co. V. Rumsey [Ga.] 52 S. B. 812; Alfriend
V. Fox [Ga.] 52 S. B. 925; Southern R. Co.
V. Howard [Ga.] 52 S. E. 1038; James v.
Ayer [Ga.] 53 S. E. 103; Murphey v. More-
land [Ga.] 63 S. B..103; Caverly v. Heaton
[Ga.] 53 S. B. 103; Slaton v. Fowler [Ga.]
53 S. E. 567; Wright v. Davenport [Iowa]
104 N. W. 1022'; Scott v. Sloan [Kan.] 84 P.

117; Great Falls Meat Co. v. Jenkins [Mont]
84 P. 74.
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motion for new trial/^ or by the concurrence of several verdicts on successive trials/"

or the concurrent findings of two lower courts." The presumption applies to find-

ings in law »^ or equity cases °» and to the findings of referees/' auditors/ eommis-

95. Keefer v. Union CoTinty, 212 Pa. 620.

61 A. 1021; Shores of Southern R. Co. [S. C]
51 S. E. 699'; Dmgalis v. Northwestern Imp.

Co. [W^ash.] S3 P. 101; Wlttmann v. Berger
IWis.] 104 N. W. 815; Hirte v. Eastern "Wis-

consin R. & Light Co. rWis.] 106 N. W. 1068;

Meyer v. Home Ins. Co. tWis.] 106 N. W.
1087; Ritter v. Chicago, etc., R. Co. [Wis.]

106 N. "W. 1103. Conversely, a reluctant ap-

proval weakens the presumption. A finding

of a justice in favor of plaintiff will te re-

versed where the evidence is conflicting and
the justice endorsed a memorandum upon
the summons that he did not believe plaint-

iff's story. Sullivan v. WolfE, 98 N. T. S. 824.

"Where the trial court unconditionaUy over-

ruled a motion for a new trial, the appellate

court would not consider a colloquy between
the judge and counsel in which the judge
expressed the opinion that the amount was
excessive and that if appellant would enter

a remittitur for a certain amount and agree
not to appeal a new judgment would be ren-

dered for the amonnt of the original judg-
ment less the amount of tlie remittitur.

Hancheft v. Haas, 219 lU. 546, 76 N. B. 845.

96. Koester v. New TorTi City R. Co., 96

N. T. S. 117; Georgia R. & Banking Co. v.

Newmeyer, 123 Ga. 8S2, 51 S. B. 709; Equita-
ble Loan & Security Co. v. Lewman tGa.] 52

S. E. 599; Love v. McElroy, 118 111. App. 412;

Malott V. V7oodB, 119 HL App. 90; Lacs v.

James Everard's Breweries, 107 App. Div.

250, 95 N. T. S. 2S. See 5 Columbia L. R. 619;

Clinton V. Frear, 107 App. Div. 571, 95 N. T.

S. 321, Statements of counsel in argument
unsupported by evidence, may destroy this

presumption. Mullarkey v. Interurban St.

R. Co., 48 Misc. 638, 96 N, T. S. 115.

97. McCahan Sugar Refining Co. v. The
"Wildcroft, 201 U. S. 378, 50 Law. Ed. ;

Darlington v. Turner, 202 U. S. 195, 50 Law.
Ed. ; United States v. Clark, 200 U. S.

601,. 50 Law. Ed. ; Madden v. Hughes [N.

T.] 78 N. B. 167, Findings supported by evi-

dence and sustained by court in banc, will

be sustained by superior court. McArdle's
Estate, 28 Pa. Super. Ct. 106.

98. Broderlck v. O'Leary, 112 111. App. 658;

Barnsdall v. Vyaltemeyer tC. C. A.] 142 F.

415; Fitzgerald v. Bassford [C. C. A] 142 F.

134; Neely Elec. Construction & Supply Co.
V. Browning, 25 App. D, C. 84; Loyd v. Gates
[Ala.] 38 So. 1022; Cooper v. Shannon [Colo.]

85 P. 176; McCarthy v. Consolidated R. Co.
[Conn.] 63 A. 725; Mitchell v. Pinckney, 127
Iowa, 696, 104 N. W. 286; Levy v. Stegemann
[Iowa] 104 N. "W. 372; Shaw v. Chicago, etc.,

R. Co. [Iowa] 105 N. W. 120; Bullard v. Hop-
kins [Iowa] 105 N. W. 197; Blackledge v.

Davis [Iowa] 105 N. W. 1000; Rauen v. Pru-
dential Ins. Co, [Iowa] 106 N, "W. 198; Love
V. Love [Kan.] 83 P. 201;'Fillebrown v. Hay-
wood [Mass.] 77 N. E. 45; Lund v. Smith
[Mass.] 77 N. E. 893; Rausch v. Michel, 192
Mo. 293, 91 S. W. 99; Fallis v. Gray, 115 Mo.
App. 253, 91 S. W. 175; Spencer v. Wilson
[Neb.] 104 N. W. 930; Josephson v. Woods,
94 N. T. S. 30; Pillsbury v. Streeter, Jr., Co.
[N. D.] 107 N. W. 40; McClung v. McPherson
[Or.] 81 P. 567; Flegel v. Chas. Koss &
Bros. Co. [Or.] 83 P. 847; Savage v. Salem

Mills Co. [Or.] 85 P. 69; In re McCtellan's

Estate [S. D.] 107 N. W. 681; Paris Transit

Co. V. Alexander [Tex. Civ. App.] 90 S. W.
1119. In habeas corpus to determine the

right to the custody of an infant, the finding

of the lower court as to the facts has the

effect of a verdict of a jury. Smiley v. Mc-
intosh [Iowa] 105 N. W. 577. Findings of a
court in probate proceedings are as binding

on appeal as a verdict of a jury. McClana-
han V. McClanahan [Iowa] 105 N. W. 833.

Only special findings required to be reviewed
under .Code §§ 2196, 3319, where jury is

waived. First Bank of Elba v. Mayfleld
Woolen Mills [Ala.] 40 So. 954. A finding

as to the execution of a deed, though stated

as a conclusion of law, there being no direct

evidence, will not be disturbed where au-
thorized by the evidence and not against
tlie great preponderance of the evidence.
Veatch v. Gray [Tex. Civ. App.] 91 S. "W.

324. The conclusiveness of a Jinding of the
court supported by • the evidence is not af-

fected by incorporating findings of eviden-
tiary facts. Rausch v. Michel, 192 Mo. 293,

91 S. W. 99.

99. Graves v. Hicks [Mass.] 77 N. E. «31;

Big Six Development Co. v. Mitchell [C. C.

A.] 138 F. 279; Calkins v. Worth, 117 ILL 478;

Letehworth v. Vaughan [Ark.] 90 S. W. 1001;
,

Arnold v. McBride [Ark.] 9-3 S. W. 989; Ha-
zard Powder Co. v. Somersville Mfg. Co.
[Conn.] 61 A. 519; Amos v. American Trust
& Savings Bank [HL] 77 N. B. 462; Ray v.

Baker [Ind.] 74 N. E. 619; Hudleson v. Hud-
leson, 164 Ind. 694, 74 N. B. 504; Smith v.

Smith [Ind. App.] 74 N. E. 1008; Gay v. Ray,
189 Mass. 112, 75 N. E. 138; Cohen v. Nagle
[Mass.] 76 N. E. 276; Layne v, Layne [Ky.l
90 S. W. 555; Spurrier v. Hodges [Ky.] 90 S.

W. 559; Roberts v. "Williams [Ky,] 90 S. "W.

565; Bowling v. Rouse [Ky.] 90 S. "W. 1073:
Jackson v. Jackson [Ky.] 93 S. W. 654;
Grand Cent. Min. Co. v. Mammoth Min. Co.
[Utah] 83 P. 648. As to demonstrate some
oversight or mistake "which affects the sub-
stantial rights of appellant. Grand Cent.
Min. Co. V. Mammoth Min. Co. [Utah] 83 P.

648; Johnson v. Jones [S. C] 51 S. E. 805;
Lowe V. Walker [Ark.] 91 S. W. 22. Ordi-
narily great weight is given to the findings
of the chancellor. Caudill v. Bayes [Ky.]
89 S. W. 114; Bourne v. Salin [Ky.] 89 S. W.
673; McKinney v. Northcutt, 114 Mo. App.
146, 89 S. W. 351; Iowa Nat. Bank v. Cooper
[Iowa] 107 N. W. 625; Meehan v. Nelson [C.
C. A] 137 F. 731. In equity cases the appel-
late court will examine the evidence and
arrive at an independent opinion of the facts
established except in so far as a presump-
tion in favor of the flndings is derived from
the opportunity of the lower court to see,
hear, and judge the witnesses. Roe v. How-
ard County [Neb.] 106 N. "W. 587. Assuming
that the lower court in this case exercised
equity powers so as to render its conclusion
subject to review on the evidence, the ap-
pellate court was justified in giving some
weight to that conclusion on the facts, Mo-
sher V. Goodale [Iowa] 106 N. W. 195. In
cases of exclusive equitable jurisdiction, the
appellate court may pass upon the weight
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sioners,^ registers,* masters,^ and special tribunals.' Sligliten evidence will suffice

where a fact was not seriously disputed or the theory of trial admitted itJ

(§ 13) 0. Rulings and decisions on intermediate appeals.^—Where an inter-

mediate appeal is had, the findings of fact therein ° are usually final, review in the

court of last resort being confined to questions of law.^" 1'he judgment only of the

ot the evidence. State v. Newton County
Com'rs tind.] 74 N. E. 1091. A verdict ol a
jury in an equity case adopted by the court,

must he treated as a finding of the court.

Hackett V. View, 109 App. Div. 361, 95 N. Y.

S. 675. Under Code 1896, § 3826, subd. 1,

no consideration can be given to the find-

ing of the chancellor as to which party was
the dominate party to a transfer of an in-

terest in certain properties. McLeod v. Mc-
L,eod [Ala,] 40 So. 414. Although the Judg-
ment of the circuit court in an equity case
is entitled to weight where oral testimony
w^as given, yet where the facts are practi-
cally undisputed, the appellate court will
weigh them. Harris Banking Co. V. Miller,

190 Mo. App. 640, 89 S. W. €29. "Where the
evidence is in conflict, the findings of the
trial court in a suit in chancery will not be
disturbed on appeal, notwithstanding Act
1903, P. 341, p. 338, e. 193, § 8, requiring the
supreme court to weigh the evidence in

case tried by the court without a jury. Ray
V. Baker [Ind.] 74 N. B. 619. Upon appeal
in equity without a bill of exceptions only
such special findings will be considered as
are embraced within the issues and a decree
if supported by the pleadings will be upheld
in so far as it is not contrary to such find-
ings. Kupke V. Polk [Neb.] 103 N. W. 321.

1. Mogenson v. Zubler [Colo.] 84 P. 981;
Poole V. Poindexter [Kan.] S3 P. 126; La
Jara Creamery & Live Stock Ass'n v. Han-
sen [Colo.] 83 P. 644; Tanner v. Echard, 107
App. Div. 79, 94 N. T. S. 1013; "Wood v. Sagi-
naw Gold Min. & Mill. Co. [S. D.] 105 N. "W.

101; Alachua Phosphate Co. v. Anglo-Con-
tinental Guano "Works [Fla.] 40 So. 71. A
bill in equity having been referred by a rule
-of court without conditions or limitations
and the report of the referee accepted by
the court, an appeal from a final decree made
in accordance with the terms of the report
cannot be sustained. Piscataquis Sav. Bank
V. Herrick [Me.] 62 A. 214. A referee has
full power to decide all questions arising
both of law and fact, and in the absence of

fraud, prejudice, or mistake on his part, his
decision is final. Id.

2. Johnson's Estate, 29 Pa. Super. Ct. 255.;

Stewart's Estate, 29 Pa. Super. Ct. 260; In
re Reinoehl's Estate, 212 Pa. 359, 61 A. 943;
In re McPhgrran's Estate, 212 Pa. 425, 61 A.

954; In re McPherran's Estate, 212 Pa. 432,

61 A. 956; In re Mace's Estate [Pa.] 62 A
370; In re Logan & Moulds' Assigned Estate
[Pa.] 62 A. 843.

S. Burger v. Allen [Ky.] 89 S. "W. 542;
Pickens v. Daniels ["W. "Va.] 52 S. B. 215;
Hall V. Hall [Va.] 52 S. B. 557.

4. Rust V. Electric Lighting Co. [Ala.] 40

So. 89; "Walter v. Moseley [Ala.] 39 So. 765.

5. Reed v. Joiner, 119 111. App. 248; Gen-
eral Fire Extinguisher Co. v. Lamar [C. C.

A.] 141 P. 353; Love v. Export Storage Co.
[C. C. A.] 143 F. 1; Smith's Adm'r v. Smith
[Vt.] 61 A. 558.

8. The court has no authority to review

the action of the school superintendent and
of the board of county commissioners in or-

ganizing a new school district under Bai-
linger's Ann. Codes and St., i 2275, unless
there was want of jurisdiction or an excess
of jurisdiction. "Wilsey v. Cornwall ["Wash.]

S2 P. 303.
7. Chicago Urlion Traction Co. v. Lundahl,

117 111. App. 220.

8. See 5 C. L. 233.

9. "Where there Is no dispute as to the

facts stated in the record', it is unnecessary
for the court of civil appeals to make addi-
tional findings. State v. Galveston, etc., R.

Co. [Tex. Civ. App.] 93 S. "W. 469.

10. Illinois: Findings of fact made by
the appellate court are conclusive upon the
supreme court. "Wells & French Co. v. Kap-
aczynski, 218 111. 149, 75 N. E. 751; Chicago
Union "Praction Co. v. Newmiller, 215 111. 3S3,

74 N. B. 410. Finding as to the amount of

damages. Penn Plate Glass Co. v. Rice Co.

216 111. 567, 75 N. B. 246', "Where there is

evidence to support such findings. Illinois

Steel Co. V. Preble Mach. "Works Co., 219 111.

403, 76 N. E. 574. The supreme court will

not pass upon the credibility of witnesses
or the weight of preponderance. Chicago
City R. Co. V. McDonough [111.] 77 N. B. 577.

Cannot deal with the preponderance of the
testimony. Mills v. Larrance, 217 111. 446, 75

N. B. 555. "Where the appellate court re-
verses the judgment of the trial court and
makes findings of fact for itself. Malkan v.

Chicago, 217 111. 471, 75 N. B. 548. "Where
the evidentiary facts are agreed upon, the
finding of the appellate court upon the ulti-

mate fact is binding upon the supreme court.
First Nat. Bank v. "Whittier [111,] 77 N. E.
563. The judgment of the appellate court
affirming a judgment of the circuit court is

conclusive upon the supreme court upon
questions of fact. Barbee v. Findlay [111.]

77 N. B. 590. Findings of the trial court
which have been afilrmed by the appellate
court. Interstate Independent Tel. & Tel.
Co. v. Towanda [111.] 77 N. B. 456; Anglo-
"Wyoming Oil Fields v. Miller, 216 111. 272,
74 N. B. 821; Chicago City R. Co. . v. Shaw,
220 111. 532, 77 N. B. 139; Kellyville Coal Co.
V. Strine, 217 III. 516, 75 N. E. 375. If there
is any evidence to support them. Chicago
Union Traction Co. v. Rosenthal, 217 111.

458, 75 N. E. 578. "Where the evidence fairly
tends to support the findings of the jury.
Stecher v. People, 217 111, 348, 75 .N, E, 501.
"Will not consider whether the weight ot the
evidence supports the. verdict or finding.
United Breweries Co. v. O'Donnell [111.] 77
N, B. 547; Burke v. Hulet, 216 111. 545, 75 N,
B. 240; Central Ace. Ins, Co. v. Rembe, 220
111. 151, 77 N. B. 123. Cannot consider the
question of excessiveness of damages. United
Breweries Co. v, O'Donnell [111,] 77 N, E. 647;
Chicago & J. Blec. R. Co. v. Fatten, 219 111.

214, 76 N. B. 381. May consider application of
the law to the facts. Hayes v. Chicago Tel.

Co., 218 111. 414, 75 N. E. lOOS. The supreme
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appellate court and not its opinion is reviewable/^ and the review is limited to the

questions there litigated.
^^

court must presume that the appellate court

applied to the evidence rules of law held in

proposition submitted. If the evidence did

not justify the conclusion of fact when the
principles of law held in the propositions
were applied to it, the finding was still one
of fact .iust like the verdict of a Jury under
instructions as to the law, and the power
to review such questions as committed to

the appellate court. Provident Sav. Life
Assur. Soc. V. King. 216 111. 416, 75 N. E. 166.

New York;: Court of appeals will not re-

view the sufficiency of the evidence to sus-
tain a finding of fact where there has been
a unanimous decision of the appellate court
that such finding is sustained by the evi-

dence, although the case was tried prior to
the re-enactment of Code Civ. Proc. § 1033.
Laws 1904, p. 1252, c. 491, and the plaintiff
did not have an opportunity to present at
special term a statement of facts which he
deemed established by the evidence to ob-
tain a ruling thereon. See Const, art. 6,

§ 9. Jacobson v. Brooklyn Lumber Co. [N.

Y.] 76 N. E. 1075. Cannot under Cod« Civ.

Proc. § 1023, amended by Laws 1904, p. 1252,

c. 491, review the refusal of the trial court
to make a requested finding of fact where
the fact which the trial court has been re-
quested to find is a fact directly in confiict
with a fact actually found by the trial
court as the basis of its decision, or a fact
which would necessarily nullify such finding,
and where the finding of fact as made has the
support of a unanimous affirmance by the ap-
pellate division. Le Gendre v. Scottish Union
& Nat. Ins. Co. [N. T.] 76 N. E. 472. While
refusal of the trial court to make findings of
fact may be reviewed on appeal to the appel-
late division, it cannot be In the court of ap-
peals. Id. Exceptions under Code Civ. Proc.

. § 1023, to refusal to make findings, was avail-
able on appeal to the appellate division and
on appeal from the appellate division to the
court of appeals, where the decision of the
appellate division was not unanimous. Id.

It is only the evidence and proceedings on
the trial which the court canont examine.
The pleadings, being a part of the judgment
roll, any admissions therein may always be
read in connection with the findings, in or-
der to ascertain whether the facts so ad-
mitted and found sustain the judgment. Ja-
cobson V. Brooklyn Lumber Co. [N. T.] 76
N. E. 1075. On appeal from a decitiion of the
appellate division affirming a judgment for
the defendant entered upon a verdict, the
court of appeals will affirm the judgment of
the appellate division where there "w^as evi-
dence to sustain the finding of the jury as
a matter of fact, although the evidence was
not such as authorized the decision of the
appellate division that the defendant was
entitled to dismissal of complaint as a mat-
ter of law. Levy v. James McCreery Realty
Corp. [N. Y.] 76 N. E. 1079.
Pennsylvania: On an appeal from a judg-

ment of the supreme court reversing a Judg-
ment of the common pleas, the question be-
fore the supreme court is, whether the judg-
ment of the court is correct on the record
which was before it. In case of a misap-
prehension of facts by superior court.

through inadvertent error of counsel in pre-
senting case, remedy is by application to

that court and not by appeal to supreme
court. City of Philadelphia v. Pennsylvania
Inst, for the Instruction of the Blind [Pa.]
63 A. 420.

In Ifor ill Carolina the approval of the find-

ings of the clerk by the Judge to whom the
case is appealed is final. Carraway v. Las-
siter, 139 N. C. 145, 51 S. E. 968.

South Carolina: Findings of circuit court
on appeal from magistrate are final. Rob-
erts V. Jones, 71 S. C. 404, 51 S. E. 240. The
supreme court cannot, on appeal from the
Judgment of the circuit court overruling or
sustaining exceptions to the judgment of a
magistrate, consider any exceptions involv-
ing questions of fact. Jenkins v. Southern
R. Co. [S. C] 53 S. B. 481. Finding of a
magistrate as to the amount of damages
which has been aflfirmed by the circuit court,
cannot be disturbed on a further appeal un-
less there was absolutely no evidence tend-
ing to sustain it. Seegers Bros. v. Sea-
board Air Line K. Co. [S. C] 52 S. E. 797.

Conclusion of the circuit court on a ques-
tion of f.act on appeal from the probate
court in dower proceedings is binding on the
supreme court. Ex parte Wallace [S. C] 52
S. E. 873.

11. Error cannot be assigned to the opin-
ion of the appellate court. Penn Plate Glass
Co. V. Rice Co., 216 111. 567, 75 N. E. 24(:i.

But where the appellate court has refused
to follow its former opinion filed upon a
first appeal, the supreme court may look
into the opinions of that court, in connec-
tion with the record then before it, for the
purpose of satisfying itself whether the
case presented to the appellate court upon
the second appeal is the same case as that
which was presented to 'it on the first ap-
peal. Id. Will consider whether the trial
court erred and not whether the intermedi-
ate appellate court was wrong. If the trial
court correctly dismissed a cause for rea-
sons set out in the motion it is immaterial
that the intermediate court of appeals sus-
tained the ruling for a different and wrong
reason. Aspley v. Hawkins [Tex.] 14 Tex.
Ct. Rep. 213, 89 S. W. 972.

12. A ground for the dismissal of an ap-
peal in the superior court which was not
there raised and insisted upon, cannot be
successfully urged in the supreme court as
a reason for the affirmance of the judgment
rendered in the superior court in the case
on appeal. Union Fraternal League of Bos-
ton v. Johnston [Ga.] 53 S. E. 241. Failure
to assign error upon transcript of appellate
court is ground for dismissing appeal to
supreme court. Kominski v. People, 219 111.

595, 76 N. E. 717. The supreme court of ap-
peal from appellate court cannot consider
questions as to dissolution of a corpora-
tion and forfeiture of its franchises, since
such questions could not be considered by
the appellate court. Cratty v. Peoria Law
Library Ass'n, 219 111. 516, 76 N. E. 707. Al-
though it apears that an instruction, to-
gether with other instructions, was men-
tioned by the assignment of < rrors in the
appellate court, where it appears from the
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(§"13) //. Effect of decision on former review in the same case}^—The bind-

ing effect of a decision on appeal on a retrial in the lower court,^* and the effect of

appellate decisions as precedents in other cases are treated elsewhere. '^ In case -of

reversal everything decided/" and in case of affirmance ever3'thing that might have

been raised,^'^ unless decision thereon is pretermitted,^^ is the law of the case on a

appenant's brief and argument in the appel-
late court that no point was made upon such
instruction, it will not be considered in the
supreme court. United Breweries Co. v.

O'Donnell [in.] 77 N. E. 547. On appeal
to the supreme court in condemnation pro-
ceedings, questions not properly presented
on appeal to the circuit court will not be
considered. Stoy v. Indiana Hydraulic Power
Co. [Ind.] 76 N. E. 1057. Upon an appeal in

condemnation proceedings under Burns' Ann.
St. 1901, § 4834 et seq., preliminary objec-
tions to the service and the appointment of

appraisers could not be considered, and
hence could not be assigned as error on a
further appeal to the supreme court. Id.

Questions not raised before the appellate di-

vision will not be considered by the court
of appeals. Vroom v. Tilly [N. T.] 77 N. B.

1017. The various questions presented hav-
ing been adjudicated in a trial de novo on
appeal to the circuit court from the com-
mittee provided for by Rev. Code, § 2410,

as amended by Laws 1903, p. 150, c. 133, rela-

tive to proceedings for the annexation and
detachment of territory of school districts,

questions as to the action of the committee
in adjusting the property were immaterial.
Independent School Dist. No. 2, Turner
County, V. District No. 37, Clay County [S.

D.] 106 N. W. 302. On writ of error to the
court of civil appeals, the supreme court
will not review assignments of error not
passed upon by the former. Eastin v. Texas
& P. R. Co. [Tex.] 92 S. W. 838.

IS. See 5 C. L. 234.

14. See post, § 15 F.

15. See Stare Decisis, G C. L. 1510.

16. Jancko v. West Coast Mfg. & Inv. Co.

[Wash.] 82 P. 284. Matters considered on
former appeal. Greely-Barnham Grocery Co.

V. Cottingham [Ala.] 39 So. 567. The doc-
trine applies only to such questions as were
decided on a former appeal. Questions
raised but not determined may be consid-
ered on a second appeal. Kramer v. North-
western Elevator Co. [Minn.] 106 N. W. 86.

An appellee on a former appeal from an or-

der granting a new trial was not, on a sub-
sequent appeal from the judgment entered
after reversal, precluded from presenting a
ruling on a motion for change of venue
made before the trial, that question not hav-
ing been considered on the former appeal.
Taylor v. Grand Lodge A. O. U. W. [Minn.]
107 N. W. 545. The district court denied
plaintiff's motion to remand the cause to
another county for trial and the case was
tried and judgment directed for defendant.
An order for a new trial was made but re-
versed on appeal, and judgment entered for
defendant. Held the question of change of
venue was not res adjudicata on appeal from
the judgment, that question not having been
considered on the former appeal. Id.

Where the judgment was reversed on a for-
mer appeal on the ground that the lower
court erred in sustaining a demurrer to the
bill and it was held on appeal that the facts

were sufficient to require the court to grant
the relief prayed for, the judgment on such
appeal was, on a second appeal, conclusive
of all the questions of law, including the
question as to whether the statute of frauds
was available as a defense to the bill. Hei-
mann v. Wilke, 219 111. 310, 76 N. E. 378.
When a case is reversed, its opinion, on a
retrial of the case in the court to which the
case if remanded and upon an appeal from
a judgment rendered upon such remand,
must control, if the case presented upon the
second trial and appeal is the same case as
the case in which the opinion was filed re-
versing arid remanding" the case. Penn
Plate Glass Co. v. Rice Co,, 216 111. 567, 75
N. E. 246. Where on a former appeal in an
action for the violation of a prescriptive
right, the complaint was held sufficient and
judgment in favor of the defendant was re-
versed because not sustained by sufficient
evidence, such decision was not an adjudica-
tion of the question as to whether the plain-
tiff had such prescriptive right. Terre
Haute & I. R. Co. v. Zehner [Ind.] 76 N. B.
169. Where on appeal in proceedings upon
a writ of entry, brought by an administraJ
tor to recover real estate. It was held that
the action was prematurely brought on ac-
count of a pending appeal from an order of
the probate court granting the administra-
tor license to sell the real estate, such de-
cision was conclusive upon a second appeal,
although the appeal from the decree grant-
ing the license had really been decided, and
although the record in such appeal had been
corrected at the time of the second appeal.
Tyndale v. Stanwood [Mass.] 77 N. B. 481,
Decision interpreting reservation in deed
held not to bar an amendment after reversal
seeking to reform it. Barataria Canning
Co. V. Ott [Miss.] 41 So. 378. A reversal of
a nonsuit only decides that there is evi-
dence for tile jury. Cooper v. Brooklyn
Trust Co., 109 App, Div. 211, 96 N. T. S. 56.
A reversal of an order striking off a Judg-
ment is riot res adjudicata as to the right
to open judgment. American Mfg. Co. v.

Smith Co., 28 Pa. Super. Ct. 124. Where the
circuit court does not hear the case upon
the merits its findings are not conclusive on
a second appeal. Jloberts v. Jones, 71 S. C.
404, 51 S. E, 240,

17. A decision by the district court of
appeals made with a view to "further pro-
ceedings" and concurred in by only two of
the judges is not conclusive as the law of
the case. Turner v. Fidelity Loan Concern
[Cal, App,] 83 P, 70, The Judgment of an
appellate court rendered in a former appeal
of a case brought up on a second appeal is

res adjudicata as to all persons who were
parties to the proceedings at the time of
the first appeal both as to matters actually
decided and such as might have been de-
cided had they been properly presented.
Christensen v. People, 114 111. App. 40. All

questions open to consideration and which
could have been presented relating to the
same subject-matter are res judicata
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subsequent review of the same case, where the evidence is substantially the' same,^^

whether presented or not. Muren Coal &
Ice Co. V. Howell, 119 111. App. 209. The
decision of the supreme court on a former
appeal, affirming: a judgment necessarily de-
termines finally and conclusively all ques-
tions presented and determined in the court
belOTV, whether presented by the report or
not. And a nunc pro tunc entry by the
trial court showing" that a ruling of such
court was excepted to by the appellfint, such
exception not appearing in the report of the
first appeal, will not authorize the consid-
eration of such rulings on a second appeal,
Adams v. Whitley County Com'rs [Ind.] 76
N. E. 113. Where the appellate court affirms
fin order granting a new trial but provides
that if defendant does not pay the costs of
the tria,l, the order will be reversed and
judgment entered on the verdict amounts to

a holding that the evidence is sufficient to
sustain the verdict and becomes the law^ of
the case. Larsen v. U. S. Mortg. & Trust
•Co., 99 N. S. 218. On appeal from a judg-
ment, all alleged errors must be presented
to the court, and such judgment cannot be
attacked on subsequent appeal for errors
appearing on its face. Dupuyster v. Jeffer-
son Imp. Co.'s Receiver [Ky.] 89 S. W. 509.

18. Where it is apparent that upon a for-
mer appeal a party has led the court to omit
to consider the questions sought to be raised
as grounds for reversal of the judgment by
deliberately representing it as not preclud-
ing the appellant on a certain line of ques-
tions, and the court has, in effect, so held,
it will not permit such party, on a second
appeal, to take a position in respect to his
rights in such judgment which is directly
antagonistic to his former representation,,
and to the theory upon which he induced
the court to decide the case. State v. Clin-
ton County Com'rs [Ind.] 76 N. E. 986.

10. Ellis V. Witmer [Cal.] S3 P. 800; War-
ner V. Grayson, 24 App. D. . C. 55; Hoodless
V. Jernigan [Fla.] 41 So. 194; Georgia R. &
Banking Co. v. Wright [Ga.] 54 S. E. 52;
FIfer V. Rachels [Ind. App.] 76 N. E. 186;
Vohs V. Shorthill & Co. [Iowa] 107 N. W.
417; Cumberland Tel. & T. Co. v. Harp [Ky.]
90 S. W. 980; Braucht v. Graves-May Co.
[Minn.] 104 N. W. 1089; Nelson v. Charles
Betcher Lumber Co. [Minn.] 104 N. W. 833:
Korft's Estate v. Bueker [Neb] 105 N. W.
1099; Hargardine v. Omaha Bridge & Ter-
minal R. Co. [Neb.] 107 N. W. 864; Nash-
ville, etc., R. Co. v. Grayson County Nat.
Bank [Tex. Civ. App.] 91 S. W. 1106; Cor-
poration of Members of Church of Jesus
Christ V. Watson [Utah] S3 P. 731; Cook v.
Stimson Mill Co. [Wash.] 83 P. 419; Barton
V. Wickizer [Wash.] S3 P. 312; Mutual Re-
serve Fund Life Ass'n v. Ferrenbaeh [C. C.
A.] 144 P. 342. Where on a former appeal
and reversal the court announced the law
controlling the case. City o£ St. Joseph v.
Baker, 113 Mo. App. 691, 88 S. W. 1122. On
appeal from a judgment entered by trial
court pursuant to a remittitur sent down by
the court on a previous appeal. Lambert v.
Bates [Cal.] 82 P. 767. Order denying a
motion to dismiss an appeal. Murphy v.
Stelling [Cal. App.] 81 P. 730. An order of
the appellate court to the trial court as to
striking out special defenses and permitting
an amended answer. Prouty v. Adams [Cal
App.] 82 P. 1081. Westfall v. Wait [Ind.]

73 N. E. 1089. Questions decided adversely
to the appellant on a former appeal, are not
available on the second appeal. Supreme
Lodge K. P. V. Andrews [Ind. App.]' 77 N. E.
361. Decision binding on parties and pri-

vies. Western Bank v. Coldeway's Ex'r
[Ky,] 94 S. W. 1. Holding that a certain
person was acting as defendant's superin-
tendent when his negligence caused plain-
tiff's intestate's death. McBride v. ' New
York Tunnel Co., 99 N. T. S. 571. Holding
that the lower court had no authority to

sell certain lands. Marcum v. Davidson
[Ky.] 93 S. W. 1035. A decision holding the
sureties on a contractor's bond liable. Ha,rt
V, Mayes [Ky.] 93 S. W. 616. Where evi-
dence is substantially same, error based on
it, decided on a former appeal, are deemed
settled and reargument of them in substance
cannot be entertained. Creachen v. Bromley
Bros. Carpet Co. [Pa.] 63 A. 195. Defend-
ants having abandoned all grounds, except
one, claimed to justify the lower court in
granting them a new trial, and the order
being reversed and judgment for plaintiff
entered below persuant to the mandate of
the court, they could not upon appeal from
such judgment assign further grounds call-
ing for a new trial. Stafford v. Leving-er
[S. D.] 106 N. W. 133. Decision of Federal
supreme court on former trial is binding on
subsequent appeal in state court as to every
question of fact or law arising upon the
record which may have been decided therein.
Sherman v. V/ard [Ariz.] 83 P. 356.

Snlttciency of pleadings: Decision that
camplaint stated cause of action. Zuelly v.
Gasper [Ind. App.] 76 N. E. G46. Insuffi-
ciency of a petition. Southern Illinois & M.
Bridge Co. v. Stone [Mo.] 92 S. W. 475.
Failure to raise insufficiency of answer on
a prior appeal, with the result that court in
effect holds such answer sufficient, is con-
clusive on a subsequent appeal. Drake v.
Holbrook [Ky.] 92 S. W. 297. Where peti-
tion was held to state a cause of action as
against a general demurrer the ruling was
adhered to oji a second appeal, the cause
having been tried In the district court with-
out specifle objection to the sufficiency of
the petition. First Nat. Bank v. Gibson
[Neb.] 105 N. W. lOSl. As to sufficiency ot
evidence. Hughes v. Chicago, etc., R. Co.
[Wis.] 106 N. W. 626. That certain issues
should not have been submitted to the jury.
City of Bardstown v. Nelson County [Ky.]
90 S. W. 246. That the evidence in a case
of libel did not warrant the submission of
the question of falsity- of a part of the pub-
lication to the jury. Carpenter v. New York
Journal Pub. Co., 97 N. Y. S. 478.

Instructions conforming' to decision on
former appeal. Pritchett v. Moore [Ga.] 64
S. E. 131. Where on appeal it is held that
the only error was in the formation of the
jury, the decision became the law of the
case as to the correctness of the instruc-
tions given. Covington & C. Bridge Co v
Smith [Ky.] 89 S. W. 674. An instruction
given to which no objection is raised on ap-
peal, if the same party appeals. Lexington
R. Co. v. Fain [Ky.] 90 S. W. 574. In con-
sidering assignments that the verdict is not
sustained by the evidence. Is excessive and
contrary to law. Instructions not so com-
plained of as to be reviewable on appeal
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and as a general nile this is true whetlier the forrner decision was right or wrong,-"

though there seems to be some coaftict in tiiis regard.^'' The principle applies, how-

over, only to decisions on points necessary to a determination of the case,^^ and where

the evidence -^ and issues are the same.^* The conrt will always look into the rec-

ord on the former appeal to ascertain what was then decided.-'' Errors not assigned

upon a first appeal cannot be assigned on a second one.^°

must be taken as the law of the case, and
if when tested by such instructions the
verdict is not subject to the objections
made, the assignments will not be sus-
tained. Sktnner v. Wilson [Neb.J lOT N.- W.
771.

20. Ellis V. Witmer tCal.] 83 P. 800'; Cur-
less V. Diamond Plate Glass Co. [Ind. App.]
77 N. E. 289; Hancock v. Diamond Plate
Glass Co. EInd. App.] 75 N. E. &59; Hancock
V. Diamond Plate Glass Co. [Ind. App.] 77
N. B. 413; Pautz v. Plankinton Packing Co.
[Wis.] 105 N. W. 482. The supreme court is

bound by a former majority decision in the
same case, although upon its second appear-
ance the court, as then constituted, disap-
proved of the majority decision previously
rendered. Price v. Central of Georgia R.
Co. [Ga.] 53 S. E. 455.

21. Unless the opinion first expressed is

manifestly erroneous. Brewster v. Meng
[Neb.) 107 N. W. 751. Ordinarily will not
be departed from unless clearly wrong so
that it cannot be supported upon reason or
authority. First Nat. Bank v. Gibson [Neb.]
105 N. W. 1081. WTiere a case was remanded
generally for a new trial at which the same
questions were presented, appellate court is

not bound by Its former opinion on ques-
tions of law, but should re-examine and re-
verse its rulings when such opinion is mani-
festly wrong. Eccles v. "Walker [Neb.] 106

N. "W. 977. The appellate court, while rec-
ognizing its right and duty to change its

former ruling in the same case in order to
correct or render harmless any error
therein, it will do so only when it becomes
satisfied that error was committed. South-
ern Illinois & M. Bridge Co. v. Stone [Mo.]
92 S. W. 475.

22. On a second appeal, all questions
presented by counsel, existing in the rec-
ord and necessarily involved in the decision
are the law of the case and w^ill not be re-
examined, Harwi Hardware Co. v. Klippert
[Kan.] 85 P. 784. Where on a former ap-
peal an answ^er was held sufficient, nothing
being said as to the sufficiency of the com-
plaint, on the second appeal, the sufficiency of
the complaint is reviewable. Stafford v. St.

John, 164 Ind 277, 7S N. E. 596.

23. Where other and different questions
arise on a subsequent appeal or a different

stats of facts is presented, the former de-
cision is not controlling. Corporation of

Members of Church of Jesus Christ v. Wat-
son [Utah] 83 P. 731; Penn Plate Glass Co,
r. Rice Co., 216 III. 567, 75 N. E. 246; Denver
& B. G. R. Co. V. Arrighi [C. C. A.] 141 F.

ST. Rule applies only so far as case in its

subsequent course presents same facts and
involves same principles of law. Ellis v.

Witmer [Cal.] 83 P. 800. Former decision

controls only so far as it is applicable to the
facts developed on the second trial. Nelson
V. Charles Betoher Lumber Co. [Minn.] 104

N. W. 533. Evidence held the sama Me-
L«ndon V. Macon, etc., B. Co., 123 Ga. 253:,

51 S. E. 317. Where there is additional evi-
dence on the second trial, not merely cumu-
lative, the principle of the law case is not
applicable. Fifer v. Rachels [Ind. App.] 76
N. B. 186. Even where new evidence is in-
troduced on the second trial, the decision
on the former will be adhered to on the sec-
ond appeal where the material facts were
the same on the second trial as upon the
first, and precisely the same legal principles
were applicable in both trials. In eject-
ment suit. Weigel v. Green [111.] 77 N. B.

574. Where additional evidence did not af-
fect materially the question involved. Lan-
dis V. Wolf, 119 111. App. 88. The appellate
court cantiot revie"w and overrule conclu-
sions reached at a former appeal on the
ground/ of cliange of issues and evidence
where the record shows no change of Issues
and the evidence taken at the former trial

is not before the court. Hargadine v.

Omaha Bridge & Terminal R. Co. [Neb.]
107 N. W. 864. The decision of a court on
appeal, as to questions of fact, does not be-
come the law of the ease. In re Harring-
ton's Estate, 147 Cal. 124, 81 P. 546. A de-
cision on a former appeal is not an adjudi-
cation of the facts. South Chicago City H.
Co. V. KJnnare, 117 111. App. 1. Where on a
former appeal the evidence was held suffl-

etent but the case was remanded for a new
trial for errors of law, the appellate court
on appeal from the second trial is not bound
by the finding on sufficiency of the evidence.
St. Ijouis, etc., R. Co. v. Cleere [Ark.J 88 &
W. 995.

24. A decision that a certain bond and
assessment are valid is the law, of the case
on a subsequent appeal as to all objections
against their validity, but does not con-
clude the court against considering objec-
tions raised for first time on second trial

under amended complaint. Ellis v. Witmer
rCal.] 83 P. 800. Where on remand in a
former appeal, plaintiff filed an amended
complaint, with nothing in the record to

show that material facts alleged in amended
complaint are the same as those in original
complaint, the court may review such
amended oomplaint as to Its sufficiency.

Stafford' v. St. John, 164 Ind. 277, 73 N. E.

596.
25. State V. Clinton County Com'rs find,]

7% N. E. 986; Hancock v. Diamond Plata
Glass Co. [Ind. App.] 75 N. E. 659. The
opinion in the record will be looked to as
well as the order. Dent v. Pickens [W. Va.]
53 S. E. 154. To see if evidence was the
same. McLendcin v. Macon, etc., R. Co., 12S
Ga. 253, 61 S. E. 317.

26. Muren Coal & Ice Co. v. Howell, 217
111. 190, 75 N. E. 46«. A party is estopped
rfrom assigning errors which he could have'
assigned on a former appeal. Muren Coal
& lee Co. V. Howell, 119 111. App. 309. The
fact that a suit was prematurely filed can-
not be raise* for first time on second ap-
peal. Byrne v. Morrison, 25 App. D. C 72.
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§ 1-1. Provisionalj ancillary, and interlocutory relief ^'' may be allowed when
necessary to the administration of justice, bnt imless an appeal is pending such re-

lief must rest upon the original jurisdiction of the appellate court. ^^ On affirming

a decree invalidating a franchise, the appellate court will not order the property

involved kept in statu quo to await the event of another action, but such order must

be applied for in the court having jurisdiction of such other action.-''

§ 15. Decision and determination. A. Affirmance or reversal.^"—Assuming

the existence ''^ and the projier acquisition of appellate power,^^ the appellate review

within the rules before pointed out^' will ordinarily lead to affirmance or reversal

according to the absence or presence of error. A profitless reversal or one to per-

mit the recovery of nominal damages only^* will not be granted, tuiless rights an;

thereby established;"^ nor wiR a judgment be reversed for errors which in no wa}-

prejudiced the party complaining,'^ nor for a mere clerical misprision which may
be corrected in the trial court.'^ Pro forma affirmance is sometimes allowed for

failure to properly prosecute the appeal, such affirmance being governed by the same

consideration as dismissal and treated with it.'' On failure of the appeal to pre-

sent any matter open to review, affirmance, not dismissal, will be ordered.''' It is

sometimes provided by statute that certain error shall not be ground for reversal.^"

Eeversal or affirmance must ordinarily be entire,''^ though a reversal in part of a

27. See 5 C. L. 235. The supreme court
ot Idaho in the exercise of its appellate Ju-
risdiction may apopint a receiver. Che-
mung Min. Co. V. Hanley [Idaho] 81 P. 619.

Where an appeal from an interlocutory or-
der must be reversed for lack of finality and
it appears that mischief of the order will
have been done before it can be corrected
by the appropriate remedy, the court may
entertain a motion for a maudaiuus where
the record is sufficient and a motion is

timely made. Brady v. Erady [Ala.] 39 So.

237. Pending appeal from confirmation of
a judicial sale, the supreme court nas ju-
risdiction to allow and deterniiiie tlie terms
of redemption so as to conclude the parties.
Thesing v. .Westergrren [Neb.] 106 N. "W.

438.
28. The appellate court, being without

original jurisdiction in equity, could not re-
strain defendant from interfering ^tvith the
road pending condemnation proceedings.
Thesing v. Westergren [Neb.] 106 N. W. 438.

See Jurisdiction, 6 C. L. 267.

29. Little Rock R. & Blec. Co. v. North
Little Rock [Ark.] 88 S. W. 1026.

30. See 5 C. L. 236.
31. See ante, §§ 4, 5.

32. See ante, §§ 6-11.

33. See ante, § 13.

34. Green v. Macy [Ind. App.] 76 N. B.
264; Clark v. American Bxp. Co. [Iowa] 106
N. W. 642. The general rule that there will
be no reversal of a nonsuit or an order sus-
taining a demurrer althougli erroneous
where plaintiff could at best recover only
nominal damages does not apply to cases
involving a permanent right, such as right
of entry to a quarry. Arkley v. Union
Sugar Co., 147 Cal. 195, 81 P. 509.

35. Where the evidence was insufficient
to show that the contract sued on was void
for fraud, a judgment for defendant was re-
Versed though plaintiff had showed himself
entitled to nominal damages only as af-
firmance would have deprived plaintiff of
costs and forever barred him from asserting

any rights under the contract. Raymond v.

Bdelbrock [N. D.] 107 N. W. 194.
36. See Harmless and Prejudicial Error,

5 C. L. 1620.
37. Error in granting judgment for more

than the plaintiff is entitled to on his peti-
tion should be corrected in the trial court
as a clerical misprision. United States Fi-
delity & Guaranty Co. v. Boyd [Ky.] 94 S.
W. 35.

38. See ante, § 11 G.
39. Under Rev. St. 1899, § 806, authoriz-

ing an appeal from a final judgment, an ap-
peal from a final judgment entered pursuant
to a mandate cannot be dismissed though
all matters raised are res adjudicata, but
judgment will be affirmed. Bsler v. Wabash
R. Co., 115 Mo. App. 574, 91 S. W. 400.

40. It is provided by Burns' Ann. St. 1901,
§ 344, that "no judgment shall ever be re-
versed tor any error committed in sustain-
ing or overruling a demurrer for misjoinder
of causes of action." City of Huntington v.
Stemeh [Ind. App.] 77 N. B. 407. An equity
action in which a jury finds a part or all of
the facts is not an "action tried without a
jury" within the meaning of § 5630, Rev.
Codes 1899, providing that in such actions
the, failure of the court to find on all issues
shall not be ground for new trial or re-
versal. Spencer v. Beiseker [N. D.] 107 N.
W. 189. Although under Civ. Code Prac.
§ 341, new trial cannot be granted on ac-
count of the smanness of the damages in
personal injury actions, nevertheless if
smallness of damages is due to other errors
of he court, the fact that reversal be pro-
cured for the smallness of the damages,
would not prevent reversal and new trial on
other reasons appearing in the record.
Pendly v. Illinois Cent. R, Co. [Ky.] 92 S.
W. 1.

41. Massey v. Dates [Ala.] 39 So. 142;
Bast Baltimore Lumber Co. v. Waldeman
[Md.] 62 A. 575; Chicago City R. Co. v. Peo-
ple, 116 in. App. 633; North Chicago St. R.
Co. V. O'Donnell, 115 111. App. 110; Little
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se^•erablo judgment is proper,*- but the benefits of reversal will be limited to those

who complained of the judgment.*" In case of contradictory verdicts in actions

hj or against several parties, the one sustained by ilie evidence, if any, will be af-

firmed and the others disposed of as the case may require.** Concurrence of a ma-
jority of the court in the result in some states,*^ and in others upon a single ground,*"

is necessary to a reversal, and where the justices are equally divided in opinion, the

jiidgment stands affirmed by operation of law.*^ A judgment may be affirmed upon

condition *** or without prejudice to a new trial below.*" Eemand with neither af-

firmance nor reversal,''''' will not be ordered because of alleged facts arising after

judgment going only to the practibility of enforcing it.''^ While the appellate court

Rock Trust Co. v. Southern Missouri & A.

R. Co. [Mo.] 93 S. W. 944. "Where a Judg-
ment is rendered in favor of plaintiff for a
certain sum for the use of several persons
in specific amounts, it is a joint judgment
and cannot be reversed as to one upon stip-

ulation of attorneys over the objection of
the others. Kansas City v. Schroeder [Mo.]
93 S. W. 405. "Where a judgment erroneously
directs an accounting between the plaintiff

and one of the defendants when it should
have directed an accounting between plain-
tiff and defendants as partners, must be re-
versed as to both defendants if reversed as
to one. Boice v. Jones, 106 App. Div. 547,

94 N. Y. S. S96. A decree of partition is en-
tire. Lawson v. Bonner [Miss.] 40 So. 4S8.

42. Byrnes v. Holscher, 96 N. Y. S. 89;

Anderson v. Northern Pac. R. Co. [Mont.] 85

P. S84, A judgment against an intervener
who claimed the property in controversy, is

not affected by a reversal of the judgment
between plaintiff and defendant where his
claim was independent. Lauchheiraer v.

Coop [Tex,] 89 S. "W. 1061. "Where the judg-
ment in favor of intervener is distinct from
a judgment in favor of intervener against
defendant, the reversal of the latter on ap-
peal will not affect the former, the plaintiff

having not appealed. Lauchheimer v. Coop
[Tex.] 90 S. W. 1098. "Where damages are
erroneously awarded in addition to the par-
tial release of a judgment lien demanded,
such part of the judgment as awards dam-
ages is separable from that declaring a par-
tial discharge from the lien, and therefore
does not affect the validity of the judgment.
Bryne v. Kelsey [Conn.] 61 A. 965.

43. "Where defendant alone appealed from
the Judgment of the county court setting
aside a judgment of the justice of peace and
granting a new trial, respondent cannot
complain that the reversal was not absolute.
International Tailoring Co. v. Bennett, 99

N. Y. S. 438. Defendants who do not appeal
from a Judgment against them, which is af-
firmed as to them, cannot' interpose any de-
fense to the rights of plaintiff thereunder,
though another appeals successfully. San-
ger Bros. v. Corsioana Nat. Bank [Tex. Civ.

App.] 87 S. "W. 737. "Where an appeal has
been taken by some parties to an action in-

volving an illegal assessment only those
parties appealing can share in the benefits
of a reversal. In re "Westlake Ave. [Wash.]
82 P. 279.

44. If a finding in favor of one of two
Joint defendants is the only one possible
under the evidence, a Judgment thereon will
be affirmed and a Judgment against the
other defendant based on an inconsistent

finding on the same issue will be reversed.
Chicago, etc., R. Co. V. MoManigal [Neb.]
107 N. "W. 243.

45. In California the concurrence of four
Justices is necessary to pronounce a Judg-
ment of court in bank, but it is not neces-
sary to the validity of such judgment that
all four concur upon the same grounds.
Phllbrook v. Newman [Cal.] 82 P. 772.

46. "Where all the exceptions are over-
ruled by a majority of tlie court, the deci-
sion stands afBrmed, though, a majority are
for reversal upon the whole case. Battle v.

Columbia, etc., R. Co., 70 S. C. 329, 49 S. B.
849.

47. Cook V. Minneapolis, etc., R. Co., 125
"Wis. 628, 103. N. "W. 1097 ; Chicago, etc., n.
Co. V. Davenport, 127 Iowa, 677, 103 N. "W.
996; Chicago, e'tc, R. Co. v. Cedar Rapids.
127 Iowa, 678, 103 N. "W. 997. "Where the
appellate court is equally divided as to
whether the evidence supports the finding of
the chancellor, his finding will be affirmed.
Barnard & Leas Mfg. Co. v. Smith [Arlt.] 92
S. "W. 858.

48. "Where action was improperly brought
in the name of an agent, the judgment was
affirmed on condition that the lower court
would allow an amendment substituting the
proper party plaintiff, with opportunity,
however, to the defendant to be Heard upon
the allowance of such amendment. Fay v.
Walsh [Mass.] 77 N. B. 44.

49. "Where the jury awarded damages
upon the theory that the plaintiff woulrl
suffer from paralysis as the result of the in-
jury sued for, and it appeared upon the
hearing of the case on appeal several years
after the accident that no such paralysis
had appeared, and that the probability of
its subsequent occurrence rested very
largely upon the opinion of a physician 'who
stated at the trial that the paralysis would
occur within 2 or 3 years from the date of
the accident or not at all, the court of ap-
peals affirmed the Judgment appealed from
without prejudice to the right of the de-
fendant, upon proper proofs to move for a
new trial. Pogel v. Interborough Rapirl
Transit Co. [N. Y.] 77 N. B. 1022.

50. The supreme court has jurisdiction to
remand a case and the record to the tri^i
court to enable appellant to renew a motion
for a new trial on the ground of newly ;i,>i-

covered evidence arising since the filing of
the return. Const, art. 6, § 2. Kroning >.

St. Paul City R. Co. [Minn.] 104 N. W. 8£S.
51. After judgment defendant died; his

executors were substituted but the claim in
Judgment was not presented as one against
the estate wherefore nonenforceability was
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will not grant leave to enter Judgment on the theory that a bond fixed by the trial

court is inadeqiiate^ it may remand the cause temporarily to permit a motion for re-

lief to the trial court if the inadequacy be great enough to indicate indavertenee.'^

Affirmance acts of the date which judgment was rendered,''^ and where appellee dies

after submission, a judgment of affirmance theretofore rendered will be modified

so as to be of the date of submission.'* A reversal in legal effect relates back to the

time when the judgment was recovered, or at least to time when costs on the trial

were paid.°°

-(§ 35) B. Transfers and removals, certificatio-t,s, (md reservations.'^''—Certifi-

cation and reservation by trial court to reviewing coitt-t is elsewhere treated." An
appeal may, if taken to the court not having jurisdiction, be transferred by a court

of primary to one of final appeal,^* or vice versa °* if the time for appealing to the

right court has not expired."" That a more speedy hearing may be had is no ground

for transfer.'^ Petition for transfer must be timely made.®- A formal order of

transfer may be dispensed with."'' Transfer in case of failure of judges to agree

is sometimes allowed."* Where the court of appeals erroneously declines jurisdic-

tion and transfers the case to the supreme court, the remedy is by certiorari and not

averred. People's Home Sav. Bank v. Sad-
ler [Cal. App.3 81 P. 1029

52. $250 bond to supersede $5,500 verdict.
Reichel v. Mooney [Minn.] 106 N. W. 1133.

53. People's Home Sav. Bank v. Sadler
[Cal. App.J SI P. 1029.

54. To-wn of "Winamac v. Stout [Ind.] 75
N. E. 651.

55. Royal Baking- Powder Co. v. Hoag-
land, 180 N. T. 35, 72 N. E. 634.

56. See 5 C. L. 237.

57. See ante, § 2 B.
58. In Indiana the appellate court must

transfer a case to the supreme court for the
determination of the constitutionality of a
statue. Shelbyville Coal & Min. Co. v. Mc-
Glosson [Ind. App.] 76 N. E. 562. Where an
appeal in an action of mandate is taken to
the appellate court the case will be trans-
ferred to the supreme court. Funk v. State
[Ind. App.] 76 N. E. 535. An appeal cannot
be transferred from the district to the su-
preme court. To^wn of Leesville v. Hadnot
[La.] 38 So. 877. An appeal in equity
vi^rongly appealed to the court of appeals
will not be dismissed under the Constitution
but transferred to the.supreme court. Mars-
ton V. Kuhland [Cal. App.] 84 P. 357. "Where
notice of appeal is to wrong court, the ap-
pellant should nevertheless file his record
there and then move in such a court for a
transfer. In re Russell's Estate [Cal.] 84 P.
155.

59. Where a case was wrongly appealed
to supreme court, that court under Rev. St.
1899, § 1657, has jurisdiction only to the ex-
tent of .transferring the case to the proper
court and an opinion of the supreme court
on the merits, concurred in by two of the
judges thereof is not conclusive on the court
of appeals. State v. Louisiana, B. G. & A.
Gravel Road Co. [Mo. App.] 92 S. W. 153.
Where the supreme court has no jurisdic-
tion of a case, it has no power to make any
order except to transfer it to the court of
appeals. Carmody v. St. Louis Transit Co
iSi Mo. App. 672, 87 S. W. 913.

6». A statute providing for transfer of
cases appealed to the "wrong court does not
apply to a case where the time to appeal to

the right court had expired before the stat-
ute took effect. Act 190-4, No. 56. Spremich
V. Maurepas Land & Lumber Co., 114 La.
1053, 38 So. 827. Where appeal is dismissed
by the appellate court for want of jurisdic-
tion, and appellant, allowing the Judgment
of dismissal to become final without apply-
ing to the supreme court for relief, takes
the case to the latter court by appeal from
the district court, and the supreme court
finds itself to be without jurisdiction, the
case will not be transferred to the court of
appeals, but the appeal will be dismissed.
Muntz V. Jefferson E. Co., 114 La. 860, 38 SoV
586.

61. An application for a transfer of an
appeal from the supreme court to the court
of appeals based on the necessity of a
speedy adjudication will be denied. Gates v.
Green [Cal.] 84 P. 37. Such a reason is
ground for advancing the case on the calen-
dar but not for transfer. Id.

ea. Supreme court has no power to act on
a petition for a transfer of an appeal filed
more than 60 days after judgment was ren-
dered in the court of appeals. National
Bank v. Los Angeles Iron & Steel Co. [Cal.
App.] 84 P. 468.

83. The omission of appellate court to
make a specific order relating to the trans-
fer of the accusation to the district court,
and its custody pending the proceedings
there does not deprive the district court of
jurisdiction. In re Burnette [Kan.] 85 P.
575.

64. Art. 6, § 4, Const, and Rule 33 of
court of appeals provide that whenever the
judges of the district court of appeals fail
to agree on a judgment, the supreme court
may transfer cause to itself or to another
district court, but this does not apply to a
habeas corpus proceeding and Inability to
agree on such a writ will cause its dismissal.
Ex parte Dates [Cal. App.] 83 P. 261. Court of
civil appeals is not required to certify to
the supreme court question upon which the
court is divided where their determination is
final. Miller v. Mosely [Tex. Civ. App ] 91
S. W. 648.
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by application to retransfer the case.*^ Euling refusing to transfer a case from the

liighest court to an intermediate court may amount to an affirmance.^" In Indiana
a losing party who has applied for a rehearing in the appellate court and has b'eea

refused may, on certain grounds, have the ease transferred to the supreme court.'^

(§ 15) G. Remand or -final determination."^—On reversal the ordinary prac-

tice is to remand for a new trial,"" but if the error is formal or clerical ''•' or a mere
matter of computation,'^, the error will be corrected and the judgment affirmed as

reformed or the parly may be required to cure the error by remittitur '^ unless such

65. state V. Tazoo, etc., R. Co. [La.] 40
So. 630.

C6. The rulings of the supreme court de-
nying a petition to tran.sfer a cause to the
appellate court Is in effect an approval of
the opinion In that case in so far as it was
challenged by the specific reasons assigned
for the transfer. New Torlc, etc., R. Co. v.

Martin tind. App.] 77 N. B. 290.
67. See Burns' Ann. St. 1901, § 1337J. Un-

der this statute an appellant who flies a
motion to modify the mandate of the appel-
late court so as to direct the lower court
to enter judgment in his favor instead of
granting a new trial. Is not to be considered
as an applicant for a rehearing, the appli-
cant in such cases not being the losing
party upon the appeal to the appellate court
nor an unsuccessful petitioner for a rehear-
ing. Standard Pottery Co. v. Moudy, 164
Ind. 656, 74 N. B. 242.

68. See 5 C. L.'238.
60. When a judgment rendered on an is-

sue of fact in a law action is reversed on
appeal, a new trial is generally ordered, un-
less the court below should have sustained
a motion for a judgment of nonsuit, because
of an entire laclc of evidence. State v. Rich-
ardson [Or.] 85 P. 225. Code Pub. Gen. Laws
1904, art. 5, § 22, gives the court of appeals
power in Its discretion to remand a case for
new trial on the merits. Milske v. Steiner
Mantel Co. [Md.] 63 A. 471. WJiere a non-
suit was improperly granted after verdict
which verdict the court would have been
justified in setting aside, the appellate court
"Will reverse and order a new trial rather
than restore the verdict. Tales v. New
York, etc., R. Co., 107 App. Div. 629, 95 N.
Y. S. 497. Where the jury render a verdict
for plaintiff when it was impossible so to do
under the erroneous instructions given,
which verdict is set aside and the com-
plaint is dismissed, on appeal from the lat-

ter order, a new trial should be ordered rather
than to reinstate the verdict. Duhme v.

Hamburg-American Packet Co., 107 App.
Div. 237, 94 N. T. S. 1102. Failure to enter
judgment as delivered by the court, will not
authorize a reversal and order for a new
trial on appeal but merely a reversal with
an order to enter the judgment actually ren-
dered. Brown v. McKie [N. T.] 78 N. B. 64.

On reversing a Judgment for want of evi-

dence to sustain it, the cause should be re-
manded for further proceedings. Chicago,
etc., R. Co. v. McManigal [Neb.] 107 N. W.
243. In North Carolina where the plaintiff

unnecessarily takes a nonsuit and then ap-
peals, the cause will be remanded with di-

rection to set aside the nonsuit and there-
after to proceed with the cause. The rea-
son for this practice is that to dismiss the
appeal 'would put an end to the action.
Hayes v. Atlanta & C. Air Line R. Co. [N.

|
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C] 52 S. E. 416. If In an action to deter-
mine adverse claims the trial court without
satisfactory reasons disclosed by the record
limits its adjudication to the date of the
commencement of the action, and a review
is had only upon the judgment roll proper
the judgment will be reversed and a hew
trial ordered. Brown v. Hodgson [N. D.]
105 N. W. 941. In such case the appellate
court cannot modify the judgment so as to
make it effective as rendered but as of the
date of its rendition. Id.

70. Corson v. McDonald [Cal. App.] 85 P.

861; Johnson v. Citizens' Bank [Ala.] 39 So.
577. Error In not requiring a writ of
sequestration to be amended so as to con-
form to the statute is not ground for re-
versal. Dean v. Boyd, 86 Miss. 204, 38 So.
297. See Code Civ. Proc. § 1337. Judgment
of the appellate division in mechanic's Ilea
proceedings modified by striking out provi-
sion for personal judgment anii substituting
original provision adjudicating lien and sale
thereunder. Gilmour v. Colcord [N. Y.] 76
N. B. 273. Brror in referring cause to the
assessor in an action upon a penal bond be-
fore entry of judgment for the penalty may
be corrected In the appellate court by entry
of such judgment nunc pro tunc. Donaher
V. Flint, 188 Mass. 525, 74 N. E. 927. The
fact that the judgment was rendered against
appellant as an individual instead of as an
officer may be remedied by a proper judg-
ment in the appellate court. Malott v.

Schlosser, 119 111. App. 259.
71. Error in computing interest. Seattle

Lumber Co. v. Sweeney [Wash.] 85 P. 677.

Where a verdict awards compensatory and
punitive damages separately, the appellate
court on finding that the trial court erred, in

allowing punitive damages may so modify
the judgment arid affirm. Walsh v. Hyde &
Behman Amusement Co., 98 N. Y. S. 960.

Where judgment "was rendered througli
oversight for defendant after he had ad-
mitted owing $15, the appellate court will
correct the judgment instead of ordering a
new trial. Brush & Stephens Co. v. Ross,
99 N. T. S. 796. Where in an action on a
note the judgment was for $52.16 in excess
of the amount due the error will be cor-
rected by a modification of judgment.
Downing v. Donegan [Cal. App.] 82 P. IIIU
Finding as to the amount was $250, and
judgment Tvas $200. Reversed with direc-
tion to enter judgment for $250. State v.

Richeson [Ind. App.] 75 N. B. 846. Where
the jury state separately the amount al-

lowed for damages and erroneously allowed
tor penalty, the appellate court will correct
the error and affirm. San Antonio, etc., R.

Co. V. Stribling [Tex.] 14 Tex. Ct. Rep. 3S.

89 S. W. 963.
7SS. A judgment dismissing plaintiff's

complaint need not be reversed where the



242 APPEAL AND EEVIEW § 150. t Cur. Law.

correction involves the rights of a party not in court;" and thougli the appellate

court will not, except where the appeal is triable de novo/* find additional facts or

adjudicate matters not tried below/^ it may, if it has all the facts before it, proceed

to do complete justice.'"' If it clearly appears on reversal that but one result could

referee erred in not allowing a certain item,

where such Item can be deducted from the
- costs allowed against plaintiff. American
Fruit Product Co. v. "Ward, 99 N. Y. S. V17.

Where error in the court below did not In-

volve a loss of more than $95 on the change
of the verdict to that extent in the court
below the judgment will be affirmed, other-
wise reversal and ne"w trial. Irwin v. Buf-
falo Pitts Co., 39 Wash. 34G, SI P. 849.

Where a judgment was excessive, but ap-
pellant was at fault in not tendering amount
of acknowledged liability, heavy costs hav-
ing been incurred by successive appeals, ap-
pellate court will affirm judgment on re-
mittitur of excess. Missouri, etc., R. Co. v.

Patrick [C. C. A.J 144 F. 632. Where the
court can reasonably estimate the excess in

the verdict or judgment and it is apparent
that no injury can be done the defendant by
entering a remittitur, the appellate court
will permit its entrj;. Smoot v. Kansas City
[Mo.] 92 S. W. 363.' Where a charge as to

the measure of damages permits a recovery
greater than is allowable under the plead-
ings and the evidence is too indefinite to be
cured by a remittitur, a reversal must be
had. Texas & P. P... Co. v. Frank [Tex. Civ.

App.] 13 Tex. Ct. Rep. 236, 88 S. W. 383.

"Where the verdict awards plaintiff damages
to which he is not entitled but the evidence
does not sh0"w the amount of such excess,
case must be reversed. Atchison, etc., R. Co.
V. Dawson [Tex. Civ. App.] 90 S. W. 65.

Appellate court "will not permit a remittitur
of excessive damages to be entered in a case
where instructions authorized recovery for
doctor's fees and loss of time in excess of
amounts claimed in petition, and evidence
as to permanent injuries were very contra-
dictory, while some of the injuries were not
pleaded until nearly two years after begin-
ning of action. Smoot v. Kansas City [Mo.]
92 S. AV. 363. Where compensation for loss
of time was included In the judgment but
not authorized by the pleadings, the appel-
late court will order a remittitur where the
amount allowed can be ascertained. Staf-
ford V. Adams, 113 Mo. App. 717, 88 S. W.
ll'SO. Where a judgment erroneously in-
cludes an item of damage, the appellate
court may affirm the judgment upon condi-
tion that appellee remit the greatest amount
that the jury could have found from the evi-
dence. Chicago, etc., R. Co. v. Scale [Tex.
Civ. App.] 14 Tex. Ct. Rep. 48, 89 S. W. 997.
Error in permitting an item of damages to
be considered may be cured by remittitur
and is not a ground for reversal. Houston,
etc., R. Co. V. McCarty [Tex. Civ. App.] 89 S.

W. 805. Where a judgment includes an im-
proper item of damages definite in amount,
but is otherwise correct, it will be affirmed
upon condition that such item be remitted.
St. Louis, etc., R. Co, v. Foster [Tex. Civ.
App.] 89 S. W. 450. Erroneous allowance of
attorney's fees corrected by remittitur.
West v. Wabash R. Co. [Mo. App.] 94 S. W.
310.

73. An error in a judgment cannot on ap-
peal be corrected where it involves the

rights of one not made a party on appeal.
Frazer v. Fidelity & Deposit Co. [Ky.] 89 S.

W. 134.

74. See ante, § 13 B.
75. Appellate court cannot adjudicate

matters left undetermined and not fully de-
veloped below. Gray v. Bryson [Miss.] 39
So. 694. Upon reversal of a decree for spe-
cific performance rendered in favor of a
railroad company vprongfully in possession
of tlie property under a void option, the su-
preme court liad no jurisdiction to deter-
mine defendant's damages for taking the
right of way in view of Const, art. 15, § 9,

providing that in taking property for public
use, the necessity and compensation shall
be ascertained by jury. Grand Rapids, etc.,

R. Co. V. Stevens [Mich.] 13 Det. Leg. N. 86,

253, 107 N. W. 436. Where in an action to
cancel a deed, the special findings show that
plaintiff should have recovered but the ver-
dict does not sho"w the amount to be paid
for the land and for the personalty, appel-
late court cannot render judgment for
plaintiff. Cecil v. Henry [Tex. Civ. App.] 93
S. W. 216. Where the trial court failed to
protect the rights of one of the parties by
striking his name from tile record, the ap-
pellate court may Jo so. Bouton v. Pippin,
192 Mo. 469, 91 S. W. 49. Where the judg-
ment on a replevin bond failed to find the
value of each article replevied, and to al-
loy/ tlie return of the property, the appellate
court may modify it "where the evidence
shows the value of each article. Cummings
& Co. V. Masterston [Tex. Civ. App.] 93 S.

W. 500. An appellate court will find the
facts in certain cases when such course is
necessary to put an end to prot'-ar^te.l and
expensive litigation. Whene several juries
had found verdicts clearly contrary to the
evidence. Love v. McElroy, 118 111. App.
412. The appellate court upon dissolvln.? an
injunction granted by the trial court can-
not take testimony and assess damages.
Fry V. Radzinski, 219 111. 526, 76 N. E. 694.
On appeal from a judgment of the court of
claims on the ground of insufflciency, the
appellate court cannot make a new finding
increasing the amount of damage. Crow-
ley V. State, 98 N. Y. S. 1094; Ostrander v.
State, 98 N. Y. S. 1061. "Where the court
erred in refusing plaintiff all relief in an
action to set aside a contract on the ground
of fraud and duress^ the appellate court
could only grant a new trial and could not
make a finding of facts in lieu of those
which the trial court should have found.
Shevlin v. Shevlin [Minn.] 105 N. "W. 257.
Where the trial court held that the defense
of the statute of frauds was not available
under the pleadings which is reversed by
the appellate court, the appellate court can-
not pass upon the question whether the
statute was satisfied. Levin v. Dietz 106
App. Div. 208, 94 N. T. S. 419.

76. Where tile evidence is written so that
the appellate court can judge of its proba-
tive force as well as the trial court, it is
competent for the appellate court both bj'
virtue of its inherent power and by tlie stat-
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))e reached on a retrial, the court will order judgment absolute '^ or remand with
specific directions to the court below,'^ and statutes authorizing such action are

ute (Acts 1903, page 341, c. 193, § 8), to
render such a decree in the premises as the
justice of the case requires. State v.

Newton County Com'rs [Ind.] 74 N. B. 1091.
On appeal from an interlocutory judgment
decreeing specific performance and an ac-
counting, the appellate court cannot strike
out the erroneous provision for specific per-
formance and sustain th^ remainder, as the
accounting is dependent upon the deci.=.ion

of questions of law involved. Rudiger v.

Coleman, 98 N. Y. S. 461; Ladensaclc v. John-
son [Mich.] 13 Det. Leg. N. 63, 107 N. W. 267.
Undsr Municipal Court Act, § 326 (Laws
1902, p. 1583, c. 580), appellate court is en-
joined to render judgment according to the
justice of case. Couch v. New York City R.
Co., 94 N. Y. S. 393. Where on appeal court
found the amount for "which appellee "was
entitled to redeem, the trial court did not
err in entering a decree without formal
proof on reversal of an order sustaining a
demurrer, and remand to trial cotirt. Vanek
V. Senft [111.] 78 N. B. 17. On appeal from
an order granting a temporary injunction,
the appellate court may correct the order In

Its scope and affirm. American Ice Co. v.

Meckel, 109 'App, Div. 93, 95 N. Y. S. 1060.

Where plaintiff appealed from the judgment
in his favor as well as from an order deny-
ing a motion to amend the same, the appel-
late court under Mun. Ct. Act, Laws 1902,

p. 1578, c. 590, § 310, has authority to amend
by adding a clause for defendant's arrest.

Ostrom V. Sapolsky, 96 N. Y. S. 1070. Where
the appeal is from the Inadequacy of the
amount allowed plaintiff, tlie appellate court
may modify the judgment as to allow the
correct amount where the facts before it are
sufficient to reveal it. Tolcliinsky v. Schiff,
'47 Misc. 371, 93 N. Y. S. 1073. Where plaint-
iff's complaint set out a cause of action in

assault of which the municipal court has
DO Jurisdiction, but the evidence reveals a
cause of action ex contractu of which it has
jurisdiction, pleadings may be amended un-
der § 166, p. 1542, Mun. Ct. Act (Laws 1902)
in the appellate court to conform to the lat-

ter cause of action. Rein v. Brooklyn
Heights R. Co., 47 Misc. 675, 94 N. Y. S. 636.

77. Final judgment rendered on reversing
judgment for defendant in personal injury
case as against weight of evidence. Gomez
V. Tracey [La.] 40 So. 234; Chicago, etc., R.

Co. v. Bryan [Ind. App,] 75 N. E, 678. Upon
reversal of judgment overruling motion to

exclude plaintiff's evidence, or upon rever-
sal for insufficiency of the evidence to sup-
port the verdict. Anderson v. Tug River
Coal & Coke Co. fW. Va.] 53 S. E. 713.

Where the reversal is upon the evidence, the
appellate court will enter such judgment as
the lower court should have rendered.
United Moderns v. Ratljbun [Va.] 52 S. B.

552. The complaint not stating a cause of
action, and the evidence affirmatively show-
ing that no cause of action exists, the appel-
late court will direct the action to be dis-

missed. Hart V. Evanson [N. D.] 105 N, W.
942. Where two corporations existed of
similar names but organized in different
states and an action was begun against one
and judgment taken against the other, on
appeal the appellate court will remand with

direction to correct and modify findings and
judgment so as to run against the true de-.
fendant. Shephard v. Coeur d'Alene Lumber
Co. [Idaho] 83 P. 601. Judgment of dismis-
sal notwithstanding verdict, directed. Sat-
terlee v. Modern Brotherhood of America
[N. D.] 106 N. W. 561. Where it appeared
that a claim against a city for injuries from
defective sidewalks was barred, and appel-
lant defendant hart moved for a verdict, the
appellate court ordered entry of Judgment
dismissing the action. Hay v. Baraboo
[Wis.] 105 N. W. 654. On reversing for in-
sufficiency of evidence judgment for defend-
ant will be ordered if it appears that no bet-
ter case can be made. Ruffner Bros, v.
Dutchess Ins. Co. [W. Va.] 53 S. B. 943.
Where the case made out by the record does
not show that plaintiff is entitled to recover
no new trial will be granted. Whitcomb v.
Mason [Md.] 62 A. 749. Where all the evi-
dence accessible was introduced on trial and
is held insufficient to establish a partner-
ship, the appellate court will render Judg-
ment accordingly and not remand. Rascoe
V. Walker-Smith Co. [Tex. Civ. App.] 88 S.

W. 439. Where tile trial court should have
directed a verdict for appellant but did not,
on appeal the appellate court will render
such judgment. Missouri, etc., R. Co. v.

Greenwood [Tex. Civ. App.] 14 Tex. Ct. Rep.
10, 89 S. W. 810. Where in appeal allowed
by appellate term to the appellate division
there is no stipulation for judgment abso-
lute, the appellate division cannot render
such Judgment not"withstanding Code Civ.
Proc. § 319. Hart v. North German Lloyd
S. S. Co. 108 App. Div. 279, 95 N. Y. S. 733.

78. In reversing an order of distribution
in an action by an administrator to pay
debts, the appellate court should either
make the order of distribution or remand
the case to the probate court witli specific
Instructions as to the items to which the
fund should be applied. Sherman v. Millard,
6 Ohio C. C. (N. S.) 338. The appellate court
will remand with instructions to dismiss,
where pending the appeal, a decision in tlie

state court on the construction of the stat-
ute in controversy practically disposes of
the main issue. Appeal on Constitutionality
of State Statute, which was construed in
state court during pendency of appeal in
Federal courts. Love v. Busch [C. C. A,]
142 F. 429. Where the evidence shows no
cause of action against defendant, lie is en-
titled to a remand with instructions to dis-
miss. Larson v. Centennial Mill Co. [Wash.]
82 P. 294. Under Laws 1901, p. 240, e. 118,
appeal from judgments of the superior court,
relating to special assessments, the supreme
court may correct, change, modify, confirm,
or annul the same in so far as it affects the
property of the appellant, it will remand
with directions to vacate a judgment
reached without the admission of any evi-
dence and proceed to full trial permitting
introduction of testimony, hearing, and de-
termining the case as in equity causes,
Ahrens v. Seattle, 39 Wash. 158, 81 P. 558.

Where judgment was erroneously entered
for defendant on ground that plaintiff had
no authority to sue for rent and amount ad-
vanced for repair of a machine, judgment
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valid.'^° This power is to be exercised with great caution and not in a case where

further evidence ^° or an amendment of the pleadings '^ may change the result. In

some states if plaintiff fails to establish his ease on a second trial, judgment abso-

lute is ordered.^^ In some cases where a special verdict has been found *^ or where

under a statute a single question is specified for review ^* or the case was submitted

below on agreed facts '^ or the trial was without a jury/" the appellate court will

jjroceed to render final Judgment.

was reversed and judgment for plaintiff di-

rected. Town of Beloit v. Heineman [Wis.]
107 N. W. 334. In the event of the denial of

a proper motion for judgment not^n^ithstand-
ing: an erroneous verdict or of a motion to

modify such verdict to correspond with the
established case and of a judgment being
rendered on the erroneous verdict and re-
versed on appeal the case may be remanded
with directions to grant the motion and
render judgment accordingly. Hay v. Bara-
boo [A\'is.] 105 N. W. 654. In the case just
cited this rnlc was extended so that in case
of an improper denial of a motion to direct
a verdict and a verdict rendered for the ad-
verse party, and Its being held on appeal
that the motion should have been granted
for reasons necessarily precluding appellee
from securing any other result from another
trial than that which would have followed
the granting of the motion in the first in-
stance, the appellate court may cause the
litigation to be terminated without a new
trial and to that end remand the cause with
directions to grant the motion -previously
denied and enter judgment accordingly,
denied and enter judgment accordingly. Id.

79. History of right to trial by jury con-
sidered, and held, in view of conditions ex-
isting in Rhode Island and even under the
rule of the common law of England as ex-
pounded by Federal decsions. Gen. Laws
186 c. 251, § 11, authorizing the supreme
court to direct judgment without further
trial by jury is not unconstitutional. Gunn
V. Union R. Co. [R. I.] 62 A. 118.

SO. Where It is probable that insufficiency
of evidence may be supplied there should be
remand on reversal. SalHer v. St. Louis,
etc., R. Co., 114 La. 1090, 38 So. 868. Where
at the close of plaintiff's evidence both par-
ties made a motion for a directed verdict
and that of the defendant -was erroneously
granted, the court will reverse and remand
where from the facts rendition of final judg-
ment would be unjust to some of the de-
fendants who have pleaded separate and af-
firmative defenses. Allen v. Parmalee [C. C.
A.] 142 F. 354. Where there is an erroneous
Instruction given directing the jury as to
their authority to assess damages in a per-
sonal injury case, the appellate court will
consider all the evidence and say whether
or not the ends of justice require re-submis-
sion of case to a jury upon Instructions
which are free from error. Smoot v. Kan-
sas City [Mo.] 92 S. W. 363. Where an ap-
peal by defendant from an equity decree is
reversed for defects in the record but it ap-
pears that complainant has a meritorious
case, it will be remanded to the lower court
for a rehearing. Hearst v. ProfHt [Tenn.]
91 S. W. 207. When on appeal from a decree
in equity the cause is sent back, because
complaint is considered insufficient or evi-
dence inadequate to support a material aver-

ment, no final decree is rendered in the
court of review, except to set aside the de-
cree of the court below and to require fur-
ther proceedings to be had therein. State v.

Richardson [Or.] 85 P. 225. Where it ap-
pears that the trial court did not pass upon
plaintiff's claim of title under a tax deed
but rendered judgment on the other issues,
on reversal, the case will be remanded for
further proceedings and not dismissed.
Wagner v. Arnold [Ark.] 88 S. W. 852.

81. Where the appellate court reverses
the decision of the trial court upon a ques-
tion of law, without determining the facts,
the case should be remanded: "where, there-
fore, the appellate court differed with the
trial court on the question as to whether
the want of corporate existence of the
plaintiff was a good defense, the case should
have been remanded, especially since the
statutes relating to amendment "would have
allowed an amendment as to the parties
plaintiff after such remand. Kanawha Dis-
patch V. Fish, 219 111. 236, 76 N. E. 352. It
appearing from facts imperfectly pleaded
that plaintiff by amendment might plead a
good cause of action, on reversal of a judg-
ment in his favor the case will be remanded
to fenable plaintiff to amend. Texas & P.
R. Co. V. Hughes [Tex. Civ. App.] 94 S. W.
130; Marion v. City Council of Charleston
[S. C] 52 S. E. 418.

82. Civ. Code Proc. § 341, limiting the
number of new trials to be granted has no
application to new trials for errors of law.
City of Bardstown v. Nelson County [Ky.]
90 S. W. 246. By statute the court of civil
appeals of Texas has power to enter judgment
against plaintiff where he has failed to es-
tablish his case on the opportunity. Texas
Cent. R. Co. v. Harbison [Tex. Civ. App.] 13
Tex. Ct. Rep. 610, 88 S. W. 414.

83. In New York, on appeal from the
judgment where a special verdict is taken
and the decision of motion for nonsuit re-
served, the appellate court may direct such
judgment on the special verdict as either
party may be entitled to. Code Civ. Proc.
§ 1187. Sutherland v. St. Lawrence County,
103 App. Div. 597, 93 N. T. S. 958.

84. A review being sought under § 6630,
Rev. Codes 1899, it is the duty of the ap-
pellate court to dispose of the case finally
on its merits unless a new trial is deemed
necessary to the accomplishment of justice;
this whether all the evidence or only a sin-
gle fact is specified for review. Bucking-
ham V. Flummerfelt [N. D.] 106 N. W. 403.

85. Where a case is tried on an agreed
statement of facts and only one defense is
interposed the appellate court on overruling
that defense will render judgment for
plaintiff. Daniell v. Baldwin [Ala.] 40 So.
421.

8S. Where the case is tried without a
jury, it becomes the duty of the appellate
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(§ 15) D. Findings, conclusions and opinions on which decision is predir-

cated.^''—Obvicus errors will be summarily disposed of.^* The appellate court is not
required to recite tlie evidence or to find the mere evidentiary facts, but only to find

the ultimate facts. ^'

(§15) E. Modifying or relieving from appellate decree.^"—For thirty days
after rendition of Judgment by the district court of appeals of California, its opin-

ion is subject to change."^ A motion or petition addressed to the supreme court to

vacate, as erroneous on the merits a decision of that court itself, will not lie."^ Where
an execution issued out of the appellate court is recalled for reformation to comply
with an amended Judgment, any rights which have accrued by levy under the exe-

cution will be saved. °^

(§ 15) F. Mandate and retrial.^*—The majidate or remittitur^' is usually

withheld for a time fixed by the rules to permit of motion for modification °' or re-

argument "'' at the end of which time it is filed in the court below,"* and Jurisdic-

tion is thereby transferred to the lower court "".subject to the recall of the mandate.^

It is conclusive on the court below which must implicitly follow its directions,^

court on reversal to render such judgment
as should have been rendered by /the court
below. Cook v. Spencer [Tex. Civ. App.] 91

S. W. 813.
87. See 5 C. L. 241.

88. Where it appears that the statement
o( cause in a motion for new trial for ex-
clusion of evidence is materially different
from offer of proof shown in the bill of ex-
ceptions, virhere acti&n of court appears
plainly correct, court will not take the space
for a full showing of the matter. Rush v.

Kelley, 34 Ind. App. 449, 73 N. B. 130.

89. Hayes v. Chicago Tel. Co., 218 111. 414,

75 N. E. 1003.
90. See 5 C. L. 241.

91. In re Smith [Cal. App.] 83 P. 167.

98. Philbrook v. Newman [Cal.] 82 P. 772.

93. Seymour v. Bruske [Mich.] 12 Det.
Leg. N. 520. 104 N. W. 691.

94. See 5 C. L. 242.

95. "Remittitur" in the appellate practice
of California courts means the judgment of
the appellate court authenticated back to

the court from which the appeal was taken,
or over which It exercises control, and cor-
responds to mandate in the United States
courts. In re Smith [Cal. App.] 83 P. 167.

9«. See ante, § 15 B.
97. See post, § 16.

98. An order redocketing a cause after
reversal does not require the formality of a
judgment. Gage v. People, 219 111. 369, 76
N. B. 498. An objection that the case was
not redocketed after remand is waived by
appearance, and cannot be raised for the
first time on a second appeal. Stahl v. Stahl,

220 111. 188, 77 N. E. 67. Notice redocket-
ing of the case after reversal should be
given to .the respective parties, and the rec-
ord should specifically recite such notice.

Gage V. People, 219 111. 20, 76 N. B. 56. An
order of the county court reinstating a
cause after reversal, which recited that the
cause had been filed by the said court for
more than ten days and that due notice had
been given that a motion would be made
to redocket the said cause, was sufficient

to show due notice of the redocketing of
the cause as against a collateral attack.
Gage V. People, 219 111. 369, 7 6 N. E. 498.

Act 1901, requiring a mandate to be filed

within 12 months after rendition of final
judgment by the appellate court, is appli-
cable to a judgment of reversal in part ren-
dered in 1894 in which no mandate was filed
in 1903. Aspley v. Hawkins [Tex. Civ. App.]
88 S. "W. 289.

89. On appeal from the superior court to
the district court of appeals, the former
wis precluded from taking any further ac-
tion in the case until remittitur was sent
down from the appellate court. In re Smith
[Cal. App.] 83 P. 167. Where an Interlo-
cutory order granting an injunction was
dissolved by the appellate court, it was not
necessary for the trial court to wait for the
mandate from the appellate court before as-
sessing damages. See ante, § 7, Transfer of
Jurisdiction. Pry v. Radzinski, 219 111. 526,
76 N. E. 694. Motion for leave to amend
cannot be made until remittitur. Central
Trust Co. V. West India Imp. Co., 109 App..
Div. 517, 96 N. T. S. 519,

1. The appellate court may recall a man-
date to correct errors, irregularities or an
inadvertence. Livesley v. Johnston [Or.] 82
P. 854.

2. Halsey v. Waukesha Springs Sani-
tarium [WisJ 107 N. W. 1; Barbour v.
Tompkins [W. Va.] 52 S. E. 707; Scullin v.

Wabash R. Co., 192 Mo. 6, 90 S. W. 1026;
Boggiano v. Chicago Macaroni Mfg. Co.. 118
111. App. 225. A lower court can enter no
other decree- than that ordered by the appel-
late court though matters arising at the
time of the entry were not considered by
the appellate court. Gait v. Nevitt 116 111.

App. 308. The judgment of an appellate
court is conclusive of all matters which in
fact were or might have been litigated.
Lower court can enter no other decree than
that directed though question of interest
was not discussed in or considered by su-
preme court. Id. A mandate directing tine

lower court to appoint commissioners to as-
certain damages is sufficiently complied
with if the Judge In vacation appoints such
commissioners. Southern Illinois & M.
Bridge Co. v. Stone [Mo.] 92 S. W. 475.

Where an order granting a new trial is re-
versed with directions to enter judgment on
the verdict, the lower court can do nothing
but enter such Judgment and it was not er-
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and mandamus lies to enforce its commands.^ A general reversal leaves the case

as though it had not been tried * except as to matters adjudicated on the appeal/

ror to refuse defendant the right to inter-

pose an amended answer. Esler v. "Wabash
R. Co., 116 Mo. App. 574, 91 S. W. 400.

Where the appellate court issues a mandate
to enter judgment in accordance "with the
verdict, the trial court cannot allow inter-

est. Scullin V. Wabash R. Co., 192 Mo. 6, 90

S. W. 1028. Where a case is remanded with
directions to allow appellant to bring in

other llenholders and, if she refused to do
so, to enter judgment discharging the prop-
erty from her lien, the court properly dis-

charged the lien where the only thing which
appellant did was to amend the pleadings
so as to make another lienholder a party,
upon whom no summons was issued. Weber
V. Gardner [Ky.] 93 S. W. 671. A writ of
mandate ordering a trial judge forthwith to
procure the services of another judge to try
a cause, or show cause "u^hy he should not,
itself operates as a stay of proceedings
without a formal order. In re Smitli [Cal.

App.] 83 P. 167. A mandate directing a new
trial by jury does not deprive the trial court
of the power to direct a verdict. People v.

Alton [111.] 77 N. E. 429. Where the judg-
ment of reversal finally decides the only
question in Issue, the trial court, on remand,
has no power except to enter a final order
or judgment without a retrial, although the
mandate does not specifically so direct. Chi-
cago, etc., R. Co. V. People, 219 111. 408, 76
N. E. 571. The lower court cannot add to
the relief decreed on appeal. Reems v.

Dielman [La.] 41 So. 217. Judgment being
reversed and remanded with directions to
enter judgment for plaintiff in accordance
with the opinion of the supreme court, the
trial court had no power to reframe any
issue and retry it, and could only render
judgment in accordance "with the opinion.
Halsey v. Waukesha Springs Sanitarium
[Wis.] 107 N. W. 1. A cause having been
remanded with directions to submit certain
issues to the jury, the court will, on a sec-
ond appeal, consider errors committed by
the trial court in submitting those issues
though defendant in error contends that the
Issues had been settled at the former hear-
ing. Morrill v. McNeill [Neb.] 104 N. W.
195. On remand by supreme court with di-
rections to trial court to reconsider on a
specified point, trial court has no authority
to reconsider the entire case. In re Brown's
Estate [Pa.] 63 A. 133. Where It was held
on appeal that plaintiff was entitled to re-
cover a certain sum and the cause v^as re-
manded for further proceedings in conform-
ity with the opinion of the court the entry
below of a decree for such sum constituted
sucli further proceedings though the appel-
late court could have passed a final decree
under Code Pub. Gen. Laws, art. 5, § 36.
Safe Deposit & Trust Co. v. Gittings [MJ.]
62 A. 1033. On reversal, supreme court may
order lower court to permit amendment of
complaint. City of Denver v. Spencer
[Colo.] 82 P. 590. The trial court has no
power or authority to Issue again in the
same case an injunction or restraining or-
der which has on appeal been dissolved by
the supreme court. Kerns v. Morgan [Idaho]
83 P. 854. On an afl^rmance by the appellate
court the court of original jurisdiction has

no authority to modify the mandate but
must act in accordance therewith. Persons
V. Wirgman, 140 P. 207. Under the sentence,
"this cause is held for further direction,"
the trial cannot modify the mandate of the
appellate court, but it can construe it. Id.

Mandate construed that parties defendant
be taxed "with costs of litgation up to and
including the final decree, and that the fund
or land in controversy be taxed with the
costs accruing after final decree. Id. On
mandate to trial court, it cannot vary de-
cree of appellate court nor examine it ex-
cept for execution. Warner v. Grayson, 24
App. D. C. 55.

3. Where the court of appeals adjudges
invalid the claims of a patent, reversing the
circuit court and issuing a mandate for tlie

entry of a decree in conformity with its

opinion, the authority of the circuit couri
is limited to the entry of silch decree, and
cannot grant a rehearing, unless by leave
of the appellate court, and mandamus will
issue to enforce the mandate. American
Soda Fountain Co. v. Sample [C. C. A.] 136
P. 857.

4. On remand from an appeal reversing
an order of the lower court sustaining a
demurrer, it is within discretion of lower
court to make an order upon defendant to
answer. Vanek v. Senft [111.] 78 N. E. 17.

But if defendant asks leave to ans^wer. trial
court as a rule has no discretion in the
matter. Id. On remittitur from Federal
supreme court to state supreme court, an
appeal is before the latter for such disposi-
tion as it may deem proper and not Incon-
sistent with the opinion of the Federal
court. Harding v. Harding [Cal.] 83 P. 434.
Where the court found in a replevin action
that the evidence failed to show plaintiff's
ownership, which finding was reversed on
appeal, a mandate directing the court to
proceed in accordance with the vie'ws ex-
pressed in the opinion does not authorize a
judgment tor plaintiff without a trial of the
facts. Case v. Espenschied, 188 Mo. 725, 87
S. W. 987. The effect of a general reversal
is to entirely abrogate tlie former, judgment
of the trial court and to remand the cause
to such court for furtlier proceedings pre-
cisely as if no trial had ever occurred, and
on a rehearing to authorize either party to
introduce testimony in tlie same manner as
if the case had never before been trie J, save
that no proeeelings should be had or taken
inconsistent with the legal principles an-
nounced in- the opinion rendered by the ap-
pellate court. Illinois State Trust Co. v. St.
Louis, etc., R. Co., 217 111. 504, 75 N. E. 562.
Upon a reversa^I of an order granting de-
fendant a new trial and the cause Ueing re-
manded for further proceedings, an order of
the lower court adopting the judgment of
the supreme court vacating its former or-
der, directing a reentry of the verdict, de-
nying the motion for new trial and direct-
ing judgment for plaintiff, is proper. Staf-
ford V. Levinger [S. D.] 106 N. W. 133.
Where trial on merits was never had, that
matter was still before court on remand.
United States v. Rio Grande Dam & Irriga-
tion Co., [N. M.] 85 P. 393. Lower court,
having jurisdiction both of the persons and
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as to which the decision is the law of the case " in so far as the evidence is in le,c;al

subject during a prior proceeding', did not
lose it on remand by supreme court on ap-
peal. (Id.) While ttie usual practice on re-
mand from an appeal reversing an order sus-
taining a demurrer, would have been to re-
docket cause, overrule demurrer and enter a
rule on defendant to answer the bill, that is

not necessary in the absence of anything
to show that defendant asked leave to an-
swer. Vanek v. Senft [111.] 78 N. E. 17.
After a judgment in the supreme court in
a disbarment appeal, remanding the cause
to the district court "for trial, it is not
essential to Jurisdiction that i^he accusation
be reflled in the district court. In re Bur-
nette [Kan.] 85 P. 575. "Where plaintiff in
ejectment elected to have title conilrmed in
defendant under Gen. St. 1903, § 4052, but
on appeal secured a reversal of a judgment
of confirmation on the ground of error in
the application and interpretation of the
statute and in ascertaining the amount
awarded plainifE as a condition of confirma-
tion, such reversal affected the entire judg-
ment and entitled plaintiff to withdravr his
election to have the title confirmed in de-
fendant. Lswis v. Yale [Conn,] 61 A. 364.

5. A reversal of an interlocutory decree
..does not affect the validity of other subse-
quent Interlocutory decrees which were not
brought up. Hopkins v. Prichard [W. Va.]
53 S. E. 557. A general reversal in condem-
nation proceedings held not res judicata as
to Tvhether the railroad sought to be con-
structed was parallel to another road. Illi-

nois State Trust Co. v. St. Louis, etc., R. Co.,

217 111. 504,. 75 N. B. 562. As to those pro-
ceedings which did not go up witli the ap-
peal, the trial court may proceed after deci-
sion. Houssiere-Latreille Oil Co. v. Jen-
nings-Heywood Oil Syndicate [La.] 40 So.
727. The circuit court may consider any
matters left open by the mandate of the ap^-

pellate court and its decision of such mat-
ters can be reviewed by a new appeal.
United States v. Rio Grande Dam & Irriga-
tion Co. [N. M.] 85 P. 393. Mandate can not
refer to nor prohibit consideration of mat-
ters raised by supplemental pleadings filed

after a remand. Id. I#ues of fact decided
on appeal cannot be relitigated on a second
trial below. City Council of Marion v. Na-
tional Loan & Investment Co. [Iowa] 107 N.
W. 309. Under amendment to Const., art. 6,

§ 6, the last previous rulings of the supreme
court, in cases in which the court assumes to
proceed as having jurisdiction on any ques-
tion of law or equity shall in all cases be
controlling authority in courts of appeal.
State v. Louisiana, B. G. & A. Gravel Road
Co. [Mo. App.] 92 S. W. 153.

e. Grant v. Walsh [Wash.] S3 P. 1113; El-
lis V. Witmer [Cal.] 83 P. 800; Pautz v.

Plankinton Packing Co. [Wis.] 105 N. W.
482; Warner v. Grayson, 24 App. D. C. 55;
Hancock v. Diamond Plate Glass Co. [Ind.
App.] 75 N. B. 650; Penn State Glass Co. v.

Rice Co., 216 111. 6 67, 75 N. E. 246; Dent v.

Pickens [W. Va.] 53 S. E. 154. Not only all

the matters that were actually litigated, but
also all others that the parties were bound
by state of the pleading to assert, by way
of defense to or In support of the demand
or demands set up in a clause, are res judi-
cata by the decision rendered therein. Id.

Ellis V. Witmer [Cal.] 83 P. 800. An Instruc-

tion fully in accord with a decision In the
same case on a former appeal cannot be er-
roneous. Griswold V. Nichols [Wis.] 105 N.
W. 815. Where on appeal to the appellate di-

vision, it was held that a testamentary trust
was void as offending the rule against per-
petuities, sucli decision was binding when the
question was again raised on another trial

before single justice of supreme court. Peo-
ple's Trust Co. V. Plynn, 96 N. Y. S. 421.

Decision on appeal that evidence in libel

case did not warrant submission of question
of falsity of publication to jury is law of
the case on trial court and on second ap-
peal, Carpenter v. New York Journal Pub.
Co., 97 N. Y. S, 478. Where the court of
appeals held a verification of a mechanic's
lien, whicii was attacked as being made by
an agent, sufficient, on a subsequent trial,

it cannot be attacked as being upon "Infor-
mation and belief," McDonald v. New York,
99 N. Y. S. 122. Where on appeal it was
held -tliat the court did not err in giving a
peremptory instruction, such holding be-
comes the law of the case on retrial where
the evidence is substantially the -same.

South Covington, etc, R. r'o v «i-h']ling

[Ky.] 89 S. W. 220. On an application for the
construing of a decree, a stai-emexit of me
trial judge defining the boundaries of a right
of way, quoted with approval by supreme
court of the United States on a previous ap-
peal, is the law of the case. Central Trust
Co. V. Wabash, etc., R. Co., 144 P. 476.
Where an order of sale is reversed on the
ground that no service of summons was had
and the case remanded, the parties could not
on return of the case introduce evidence
that the defendants "were actually before the
court. Harding v. Wooldridge [Ky.] 93 S.

W. 1056. Where on appeal, the appellate
court indicates certain instructions which
should have been given, they become the
law of the case on retrial, the facts being
substantially the same. Miller v. Metropoli-
tan Life Ins. Co. [Ky.] 89 S. W. 183. Where
the supreme court ruled that a certain issue
was not made by the pleadings in a case,
and that the judge of the trial court should
have instructed the jury not to consider that
question, on a second trial there was no er-
ror in not submitting to the jury an excep-
tion to an auditor's report wlilch merely
raised the same question. Mitchell v.

Schmidt, 123 Ga. 418, 51 S. E. 408. Where
the appellate court dismisses an appeal be-
cause it has become a moot case, the lower
court must dismiss the case. Montgomery
County V. Montgomery Traction Co. [Ala.]
39 So. 518. The precise question decided by
this court upon appeal or error cannot be
relitigated upon a retrial of the same case
in the district court. Supreme Court of
Honor V. Tracy [Neb.] 101 N. W. 1021.
When the appellate court affirms a case on
one point and as to other points raised says
that the decision of the lower .court was
correct, all questions of law or fact become
res judicata in another suit for the same
'-au.se of action. Hall v. Kalamazoo [Mich,]
12 Det. Leg. N. 500, 104 N. W. 689, Where
the supreme court expresses no opinion on
questions raisei, at the first trial and the
case is sent back for retrial on account of
certain errors that had been pointed out, and
the same questions a.re again presented on
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efEect the same.' A party may change his theory/ amend his pleadings/ bring in

new parties/" and introduce additional evidence."

§ 16. BeJiearing and relief thereon}'^—After final decision/^ a motion for re-

hearing may in the discretion of the court ^* be entertained to correct errors or over-

sights of the court.^^ A motion based on points not urged at the hearing *' or one

the retrial of the case, they may be consid-
erevJ as having been properly determined at

the first trial. Breuer v. Frank, 3 Ohio N.

P. (N. S.) 581.

7. 'Ellis V. "Witmer [Cal.] S3 P, 800.

Where on the first trial, the appellate court
held defendant entitled to a directed verdict,
he will not be so entitled on the second,
Bnless the evidence is the same. Denver &
R. G. R. Co. v. Arrighi [C. C. A.] 141 F. 67.

8. Upon a new trial one may take a po-
sition inconsistent vifith his position upon
the former trial in order to conform to the
mling-s of the appellate court. Chauvet v.

Ives, 104 App. Div. 303, 93 N. T. S. 744.

9. Where the order of affirmance of judg-
ment of dismissal of an alternative writ of
mandamus concludes in the words, "It is

further ordered that the cause be remanded
to the said court below and that a judgment
be there entered and docketed in accordance
therewith," the trial court might permit the
alternative writ of mandamus to be
amended. State v. Richardson [Or.] 85 P.
2'25. Where a demurrer to complaint was
sustained and plaintiff refused to amend,
and judgment was rendered thereon, which
was afiirmed on appeal, an order for a new
trial win not be granted, but on remand the
plaintiff on payment of costs will be permit-
ted to amend his complaint reasonably. Id.

Where a judgment in a law action Is re-
versed on appeal, and cause Is remanded for
iie"w trial or for further proceedings, the
court below possesses power to allow rea-
sonable amendments to be made to the
pleadings, and its action in this respect will
not be disturbed except for abuse. Id.;

Mitchell V. Schmidt, 123 Ga. 418, 51 S. E. 408.
Such a rule does not prevent trial court in
its discretion to permit amendments of the
pleadings, present new or additional facts,
nor is any express leave from appellate court
necessary. Ellis v. Witmer [Cal.] 83 P. 800;
Fair Haven & W. R. Co. v. New Haven, 77
Conn. 667, 60 A. 651. When a case has been
tried and upon appeal has been remanded
to. the district court with directions to enter
a specified decree, defendant will not be al-
lowed to amend his answer by alleging facts
of which he had knowledge prior to the
trial first had. Brewster v. Meng [Neb.] 107
N. W. 751. Upon the filing of a mandate di-
recting judgment, the defeated party cannot
thereafter file amended pleadings but can
only apply for a modification or vacation of
the judgment on the grounds stated In Code
Civ. Proc. 51S. Western Bank v. Coldeway's
Ex'r [Ky.] 94 S. W. 1. Where after re-
Tersal of order sustaining demurrer demur-
rant does not ask leave to withdraw it,

judgment should go against hlra. National
Contracting Co. v. Hudson River Water
Power Co., 110 App. Div. 133, 97 N. T. S. 92.
Right to amend after reversal held lost by
delay. Murphy v. Planklnton Bank [S. D.]
105 N. W^. 245.

10. Where a case must be sent back be-
cause of failure of parties, a new trial wiU

not be granted, where not necessary as to
issues already settled, but only as to new
issues raised by pleadings of the new par-
ties to the action. Mitau v. Roddan [Cal.]

84 P. 145.
11. On reversal plaintiff may show that a

defense held to be sufficient in law, such as
a foreign judgment, did not in fact exist.

Harding v. Harding [Cal.] 83 P. 434. Pay-
ment received on a judgment must be re-
stored oij a reversal thereof. Royal Baking
Powder Co. v. Hoagland, ISO N. Y. 35, 72 N.
E. 634.

12. See 5 C. L. 245.
13. The court will not review Its action

on a mere motion made and disposed of at a
previous term, upon a petition for a rehear-
ing. Village of North Chicago v. American
Steel & Wire Co. [111.] 77 N. E. 1041.

14. A petition for rehearing is allowed
to be filed only by the grace and favor of
the court. Village of North Chicago v.

American Steel & Wire Co. [III.] 77 N. B.
1041.

15- Upon a rehearing the appellate court
may modify its previous holding if it is nec-
essary for the ends of justice. Dlefenderfer
V. State [Wyo.] 83 P. 591. If upon the face
of the record the judgment appealed from is

in contravention of some statute .or of a
well established rule of law, the appellate
court would be justified in setting its judg-
ment aside on rehearing even though appel-
lant had not pointed out, and its attention
had not been called to, the objection until
after it had filed an opinion for affirming the
judgment. Lewis v. San Francisco [Cal.
App.] S2 P. 1106.

le. Although there is no provision In the
state constitution for a rehearing in a case
where judgment was rendered by the court
sitting in bank but its authority to order
a stay of remittlti^ until after a decision
upon a decision fo"a rehearing, has been
clearly esabllshed. In re Smith [Cal. App.]
83 P. 167. Where appellees cannot be preju-
diced by the judgment and nothing but costs
of appeal are involved, and the petition re-
lates to matters which the petitioner failed
to call attention to on the original hearing
although he had opportunity to, a rehearing
will be denied. Reece Folding Mach. Co. v.
Fenwick [C- C. A.] 140 F. 287. It Is no
ground for a rehearing that a question was
not assigned or h^ard on the previous hear-
ing. In re Tuohy's Estate [Mont.] 83 P. 486.
Points not urged on the original hearing
can not be urged on the rehearing. Powell
V. Nevada, etc., R. Co. [Nev.] 82 P. 96.
Where a case was briefed, argued, and pre-
sented as though regular, although In fact
containing Irregularities, its sufficiency can-
not be questioned upon petition for rehear-
ing. Brandon v. West [Nev.] 85 P. 449. No
new ground or position not taken in the ar-
gumetft submitting the case or question
waived by silence can be considered on pe-
tition for rehearing. Id. A rehearing will
not be granted to enable the court to make a
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which is a mere reargument of points decided " will not be considered, nor- as a
rule, will amendments of the record be allowed." A rehearing will not be granted
because both parties ask it but only when authorized by the rules.^" The petition

for rehearing must be respectful in tone ^^ and be filed within the time limited.^^

Oral argument is not allowed on suggestion of error," and the rules requiring that

a petition for reargument be submitted without argument, an argumentative peti-

tion is improper.^^ In California the court of appeal on granting a rehearing must
continue the case on the docket for the next term and cannot forthwith reverse its

former judgment.^* A motion once denied may be allowed to be renewed.^^

§ 17. Liability on bonds and damages and penalties for delay.-"—A bond in-

valid under the statute may be enforceable as a common-law obligation " or on
principles of estoppel,^^ but where the judgment appealed from was unenforceable ^"

or the bond was unnecessary,^" or the appeal so defective as to be wholly ineffect-

ual,'^ the bond is void, and provisions in the bond not required by statute are nuga-
j.Qj,y_32 rpjjg

validity of- an appeal bond given in an appeal from a judgment in fa-

flnal aajudieation instead ot a remand where
on the former hearing: the case was re-
manded for lack of sufficient facts to dispose
of the case without objection. Reece Fold-
ing- Mach. Co. V. Fenwick [C. C. A.] 140 F.
287. "Where no request was made for post-
ponement of the original hearing on account
of sickness of counsel, such sickness was
not ground for a rehearing. Price v Cen-
tral of Georgia R. Co. [Ga.] 53 S. E. 455.

A question not raised on the trial or on the
appeal cannot be raised on rehearing. Phip-
pin V. Missouri Pac. R. Co. [Mo.] 93 S. W.
410.

17. The function of a petition for rehear-
ing is to present something which has been
overlooked by the court, and one ivhich
merely asks reconsideration of matters de-
cided will be denied. Florida Ijand Rock
Phosphate Co. v. Anderson [Fla.] 39 So. 392.
A petition for rehearing which merely seeks
to reargue the matters covered by the opin-
ion "Will not be considered. Id, Suwanee,
etc., R. Co. V. West Coast R. Co. [Fla.] 39
So. 538.

18. A rehearing will not be granted to
correct the record when defendant's atten-
tion was called to the alleged erroneous
statements on original hearing and they
were "waived. Buhman v. Nickels & Brown
Bros. [Cal. App.] 82 P. 85.

19. Florida Land Rock Phosphate Co. v.
Anderson [Fla.] 39 So. 392.

20. A motion for rehearing will not be
stricken from the docket on account of dis-
courteous terms used therein unless it is ab-
solutely necesary to protect the dignity of
the court. Weste.rn Union Tel. Co. v. Mc-
Gown [Tex. Civ. App.] 93 S. "W. 710.

21. A petition for rehearing which does
not comply with the rules or is not flled in
time will be denied without consideration of
its merits. Florida Land Rock I'liosphate
Co. V. Anderson [Fla.] 39 So. 392. A peti-
tion for rehearing on an appeal in the Fed-
eral courts will not be granted unless pre-
sented (Juring the term of the original hear-
ing Or leave granted during that time.
Rule 29, C. C. A. Kirclibebrger v. American
Acetylene Burner Co. [C. C. A.] 142 F. 169.
Under the rule requiring a petition for a
rehearing to be flled within 10 days after a

decision is entered of record, a petition to
strike the transcript from the record need
not be renewed within 10 days after the
first hearing of the petition but may be re-
newed within 10 days alter the final deter-
mination of the case. Pieser v. Minkota
Milling Co. [111.] 78 N. E. 20.

23. Hall Commission Co. v. R. L. Crook
& Co. [Miss.] 40 So. 1006.

23. Florida Land Rock Phosphate Co. v.
Anderson [Fla.] 39 So. 392.

24. Reed v. Corbin [La.] 38 So. 942.
25. An appellate court may, after over-

ruling a motion for rehearing, during the
same term reopen the case and grant an ap-
plication for a rehearing. Gregory v. Webb
[Tex. Civ. App.] 13 Tex. Ct. Rep. 1016, 89 S.

W. 1109. A former decision on reliearing
will be reviewed where a mistake of fact
was made. Multnomah County v. White
[Or.] 85 P. 78. •

26. See 5 C. L. 246.
27. Locke V. Skow [Neb.] 106 N. W. 1013.
28. Though an appeal bond be unauthor-

ized it may still be valid as a contract when
appellant derives a benefit therefrom. Bond
in attempted appeal from order for writ of
assistance conditioned on payment of rent,
held valid as a contract where obligor ha.d
retained possession of the premises. Escritt
V. Michaleson [Neb.] 103 N. W. 300.

29. Action on appeal bond cannot be
maintained when tlie judgment itself is non-
enforceable or suspended. Giles v. Ue Cow
[Colo.] 83 P. 638.

SO. Where a stay bond was unnecessarily
given, the sureties thereon are not liable.
Olsen V. Birch & Co. [Cal. App.] 81 P. 656.

31. An appeal bond from county to dis-
trict court is not enforceable while a writ
of error operating as a supersedeas is pend-
ing from county to supreme court. Giles v.

De Cow [Colo.] 83 P. 638. Bond is a nullity
where the appeal is not taken in time.
Where one of the grounds for dismissal was
that the appeal was not taken in time, it

will be presumed that the dismissal was on
that ground rather than other insufHcient
grounds" alleged. Zimmer v. Massie [Mo.
App.] 93 S. W. 859.

32. Provision for summary judgment
against sureties. David v. Tacoma R. &
Power Co. [Wash.] 81 P. 688.
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vor of a foreign corporation is not affected by the failure of the corporation to com-

ply with a statute requiring certain formalities as a condition precedent to the right

to do business in the state.^'

Extent of liability.^^—In the absence of fraud, mistake or circumstances work-

ing an estoppel, a surety on a supersedeas bond can be held only for consequences

of tha proceedings in which the instrument was given. ^^ Though a bond requires

the payment of a judgment, the rendition of a judgment which could be paid is not

ii condition precedent to the enforcement of other obligations contained in the

bond.'" That an appeal is dismissed on motion of appellee is no defense to an action

on the bond.^' On an appeal from the court of appeals to the supreme court in an

action involving a foreclosure decree, the appeal bond does not require or impart a

personal liability to discharge the judgment appealed from.^*

Rights and liabilities of sureties.^^—A surety is estopped by the judgment

against his principal *" and by the recitals of the bond.*^ iiere indulgence to the

judgment debtor will not release the surety on a supersedeas bond.''- Where no

judgment is rendered against the appellant because of a discharge in bankruptcy

pending the appeal, the sureties on the appeal bond will not be liable.*^

Forfeiture and enforcement.**—The appeal bond cannot be sued on until the

judgment of the appellate court has become tinal.''^ Summary judgment against

33. The giving of such bond by the ap-
peUant does not constitute a transaction of

business on the part of the appellef. Mc-
Carthy V. Alphons Custodis Chimney Con'st.

Co., 219 in. /616. 76 N. E. 850.

34. See 5 C. L. 246.

35. Surety on appeal not liable for costs
in proceedings by "writ of error. American
Bonding Co. v. Heye [Neb.] 107 N. W. 591.

A surety not liable where bond was entirely
foreign to the litigation in which It was at-
tempted to be used. Id. On affirmance of a
judgment on appeal, appellee was entitled
to an additional judgment for the cimount
of expenses and disbursement:; incurred be-
low after judgment in aid of execution
which was rendered useless by the appeal
and stay of proceedings, against the defend-
ant and his sureties. Mee v. Bowdcn Gold
Min. Co. rOr.] 81 P. 9?0. A surety on a
waste bond given to supersede an order of
confirmation in foreclcsure proceedings is

not liable to the mortgagee or to the pur-
chaser at the sale, for taxes pending final

confirmation in the appellate court. United
States Fidelity & Guaranty Co. v. Rieck
[Neb.] 107' N. W. 389.

36. The bond being conditioned that if

judgment should be rendered against de-
fendant on appeal he would pay such judg-
ment ind rent for the occupacion of certain
premises, the petition was not demurrable
because it did not show the rendition of a
judgment which could be paid where it

showed liability for failure to pay tht rent.
Locke V. Skow [Neb.] 106 N. "W. 101?.

37. Defendants were precluded from as-
serting that plaintiff was estopped from
maintaining the action because the appeal
was dismissed on his own motion (lyocke v.
Skow [Neb.] 106 N. W. 1013), nor if dis-
missal a failure of couslderation so as to
avoid liability (Id.).

3S. Marean v. Stanley [Colo.] 81 P 759.
39. See 5 C. L.. 247.
40. A matter which is res judicata as to

the prfp'ir^.l on an appeal bond is res judi-

cata as to the surety. Zimmer v. Massle
[Mo. App,] 93 S. W. 859. In an action upon
an appeal bond, the decision of the appellate
court affirming the judgment is conclusive
as to the right of the plaintiff to maintain
the suit. A plea alleging that the plaintiff
and appellee "was a foreign corporation, and
had not complied with Kurd's Rev. St. 1903,
c. 32, §§ 67b-67d, presented no defense where
it appeared that the judgment had been af-
firmed by the appellate court, such judg-
ment being res judicata as to such defense
If It was raised in the original suit, and if

not so raised it being too late to take the
advantage of it in a collateral proceedings
on the appeal bond. McCarthy v. Alphons
Custodis Chimney Const. Co., 219 111. 616, 76
N. B. 850.

41. A surety is estopped to deny the
judgment sued on where the bond recites
existence of such judgment. McCarthy v.
Alphons Custodis Chimney Const. Co., 219
111. 616, 76 N. E. 850. While the obligors on
an appeal bond are estopped from denying
the recitals therein, they are not estopped
from obtaining a Judicial construction of the
terras to tlie effect that the words "shall pay
and satisfy the judgment" in a foreclosure
suit does not impart a personal liability.
Marean v. Stanley [Colo.] 81 P. 759.

42. United States Fidelity & Guaranty
Co. V. Boyd [Ky.] 94 S. W. 35. A mere uni-
lateral promise not to issue execution is no
defense. Must be a binding agreement dis-
abling creditor from enforcing debt. Id.

4.3. Lafoon v. Kerner, 138 N. C. 281, 50
S. B. 654.

44. See 5 C. L. 247.
45. While enforcement of the judgment

is suspended, appeal bond is a mere contin-
gent security and appellee can have no rem-
edy on it during suspension as where appeal
is taken to court of appeals and subse-
quently by a writ of error the case is taken
from trial court to supreme court, suspend-
ing the judgment of trial court. Giles v.
De Cow [Colo.] 83 P. 638.
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the sureties is proper only on statutory authorization/^ and provisions in the appeal

bond for summary judgment are nugatory if not demanded by statute.*^

Damages and penalties for delay ^ are allowed in some states.^*

APPEARANCE.

g 1. General; Special; What Constitutes I

Euch (251). General Appearance (251).
Special Appearance (252). '

§ 2. AVho May Make or Eutcr,(253).
§ 3. Eilect (253). AVltfcdia«al (254).

§ 1. General; special; tvhat constitutes each. General appearance.^"—The
word "appear" as used in the trial of a cause means the act or proceeding whereby

a defendant places himself within the jurisdiction of the court.^^ The presumption

is that an appearance is general,^^ and, therefore, if one wishes to appear specially,

he must limit his appearance to a specific purpose.^' The taking of any step look-

ing to the trial of the cause on its merits, as a plea that the court has no jurisdiction

of the subject-matter,'^* requesting an adjournment,^^ moving for a separate jury

trial,"'' offering to confess judgment,^'' executing a redelivery bond in a replevin

action,^^ applying for and obtaining a stay of proceedings,^^ pleading to the merits,''*

46. Unier 5 652S. 2 Ball. Ann. Coles and
St., the supreme court may upon afflrmance
of a judgment render judg'nient against ooLh
tlie appellant and his sureties on the appeal
bond. But there is no such provision relat-
ing: to the lower court. David v. Tacoma R.
& Power Co. [Wash.] 81 P. 688.

47. David v. Tacoma R. & Power Co.
[Wash.] 81 P. 688.

48. Pee 5 C. L,. 247.

49. Under Kurd's Rev. St. 1897, c. 33, § 23,

in connection with the Appellate Court Act,

§ 10-, the appellate court may assess dam-
ages against a party who has prosecuted
an appeal or writ of error merely for delay,
and the supreme court will not review the
exercise of the- appellate court's discretion-
ary poTver in assessing such damages, in the
absence of any showing that such power has
been abused. McCarthy v. Alphon Custc^is
Chimney Const. Co., 219 111. 616, 76 N. E. 850.

Ten per cent of amount of judgment
awarded appellee for vexatious delay. Chi-
cago & A. R. Co. V. Moore, 117 111. App. 147.

Damages for an appeal taken for delay only"

will not be imposed where court cannot
reach a unanimous concurrence either way.
Prince v. Kennedy [Cal. App.] 85 P. 859.

The $25 penalty provided for by Act May 19,

1897 (P. L. 67), for payment of costs to ap-
pellee, imposed where there was no assign-
ment of errors or paper book and appel-
lant's motion to remit his appeal to the su-
perior court was not made until 8 months
after taking the appeal. McFadden v. Mc-
Fadden [Pa.] 61 A. 75. The fact that a
party appeals from an order refusing to va-
cate a judgment on the ground that appel-
lant through some "oversight" neerlected to
attend the trial does not justify the allow-
ance of damages. Opperman v. Conway, 117
111. App. 524. Appellate court will award
damages to appellee under Comp. L. 1897,

§ 3142, where appeal is trivial and taken foi"

purpose of delay only. Jones, Downs & Co.
V. Chandler [N. M.] 85 P. 392. Where an ap-
peal is nonprossed and it appears that no
paper books were served or filed and no no-
ti<;u of abandonment given, a penalty will

be imposed though some irrelevant excuses
were set up in the answer. Dietrich v.

Loughran, 29 Pa. Super. Ct. 320. Penalty
allowed where the uncontradicted evidence
is that defendant took an appeal without-
assigning any definite error, served no pa-
per book, and gave no notice of abandon-
ment though a long period elapsed between
the taking of the appeal and the entering of
the non-pros. TwibMl's Estate, 29 Pa. Super.
Ct 319

50. See 5 C. L. 248.
51. A physical appearance is not essen-

tial. Thornhill v. Hargreaves [Neb.] 107 N.
W. 847.

5S. Everett v. Wilson [Colo.] S3 P. 211.
53. An appearance "de bene esse," being

unknown in equity procedure, constitutes a
general appearance. Taylor v. McCafferty,
27 Pa. Super. Ct. 122. But where defendant
did not intend to appear generally and
plaintiff so understood, a notice of appear-
ance will be construed a special appearance
in case of doubt. Moore v. Blake, 98 N. Y.
S. 233.

54. Notwithstanding it is coupled with a
plea to the court's jurisdiction of the per-
son. Mahr v. Union Pac. R. Co., 140 F. 921.
An averment that the subject-matter "was
not and never has been and is not now
within the state" is equivalent to a plea
that the court has no jurisdiction of the
subject-matter. Id.

55. McGeehan v. Bedford [Wis.] 107 N.
W. 296.

56. Martin v. Chicago & M. Elec. R. Co.,
220 111. 97, 77 N. E, 86.

57. Maryland Casualty Co. v. Bank of
Murdock [Neb.] 107 N. W. 562.

58. Fowler v. Fowler [Okl.] 82 P. 923.
59. Bast Coast Lumber Co. v. Ellis-

Young Co. [Fla.] 39 So. 197.
eo. Roby V. South Park Com'rs, 215 111.

200, 74 N. E. 125. Demurring to complaint
before a judge in chambers. Shafor v. Fry,
164 Ind. 315, 73 N. E. 698. Filing affidavit
of defense. Southern Bldg. & Loan Ass'n v.

Pennsylvania Fire Ins. Co., 23 Pa. Super.
Ct. 88. Answering an application for ali-
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moving to set aside a default judgment °^ or for a new trial/^ constitutes a general

appearance. An appearance to set aside an entire proceeding for lack of personal

jurisdiction, a part of which is valid without, constitutes a general appearance.""

The power conferred upon the circuit courts to prescribe rules of practice and
procedure authorizes them to adopt a rule requiring one appearing specially to so

state and to stipulate that if his special plea be denied, he will appear generally,

and providing that all other appearances shall be deemed general."*

The filing of a paper expressly waiving service of process, confessing the debt

and authorizing the entry of judgment thereon, is a "personal appearance" within

a statute relating to confessing of judgment."^

Appeal.^^—By appealing, defendant makes an appearance and confers jurisdic-

tion of his person upon the appellate court,"^ and it may make any order appropriate

on appeal."^ Where the appellate court has acquired jurisdiction it may remand
the case to the trial court and thus confer jurisdiction upon it.^"

Special appearance.'"'—The right to appear specially is not an inherent one but

a privilege allowed by practice ''^ and when one appears to deny jurisdiction of his

person he must confine himself to that particular branch of jurisdiction^^ or his

appearance becomes general.''" The filing of a petition for removal from a state

court to a Federal court is a special appearance, and hence does not prevent defend-

ant from moving for a dismissal for want of jurisdiction of his person in the latter

court.'*

A party appearing specially to object to the jurisdiction of the court because

of irregularities in the service of process must point out such irregularities.'^ A
special appearance to object to the court's jurisdiction of defendant's person is no
"appearance" within a statute allowing an appeal from a default judgment where

there has been no appearance.'"

mony. Hamilton v. Hamilton [Iowa] 106 N.
W. 55. Entering plea of nonassumpsit.
Daley v. Iselin, 212 Pa. 279, 61 A. 919.

«1. Meyer v. Ruby-Trust Min. & Mill. Co.,
192 Mo. 162, 90 S. W. 821.

62. Tootle-Weakley Millinery Co. v. Bil-
ling-sley [Neb.] 106 N. W. 85.'

63. As wiiere defendant appears to set
aside a decree granting: a limited divorce
and alimony, based upon notice served in
another state, tlie divorce being expressly
authorized by statute. McGuinness v. Mc-
Guinness [N. J. Bq.] 62 A. 937.

64. Rule 22 of the circuit court of the
Ninth circuit iS' authorized by Rev. St. § 918
(U. S. Comp. St. 1901, p. 685). Mahr v.
Union Pac. R. Co., 140 P. 921.

65. Code Civ. Proc. § 433. Thornhill v.
Hargreaves [Neb.] 107 N. "W.- 847.

60. See 5 C. L. 248.
67. Specially where the appellate court

tries the case de novo. Fowler v. Fowler
[Okl.] 82 P. 923. Although the amount was
not within the jurisdiction of the trial court
If within the jurisdiction of the appellate
court and the trial Is de novo. Thayer v.
Gibbs [Mich.] 12 Det. Leg. N. 93, 103 N. W.
626.

68. Allowance of attorney's fees on ap-
peal by a nonresident from an order grant-
ing temporary alimony. Gardiner v. Gardi-
ner [Colo.] 83 P. 646.

69. Rumeli v. Tampa [Pla.] 37 So. 563.
An appearance in the appellate court for the
purpose of raising the question of the

court's Jurisdiction of the person of the ap-
pellee is not such an appearance as to waive
nonservice of notice of appeaL Roll v. Cum-
mings [Mo. App.] 93 S. W. 864. Not neces-
sary tliat appearance be evidenced by writ-
ing. Personal appearance sufficient. Long
V. Frank, 117 111. App. 207.

70. See 6 G. L. 248.
71. Mahr v. Union Pac. R. Co., 140 P. 921.
73. Mahr v. Union Pac. R. Co., 140 P. 921.

.Where one appears conditionally his motion
must be directed only to some defect in the
bill or irregularity of service. Taylor v.
McCafferty, 27 Pa. Super. Ct. 122.

73. Plea to the merits filed simultaneously
with one to the Jurisdiction of defendants
person waives the latter plea, irrespective
of the order in which they are numbered.
Putnam Lumber Co. v. Ellis-Toung Co. [Pla.]
39 So. 193. Rule not changed by Rev. St.
1892, §§ 1062, 1063, and common-law rule 60,
permitting defendant to plead all the de-
fenses he has, and allowing contradictory
pleas. Id. Coupled with motion to dismiss.
Everett v. Wilson [Colo.] 83 P. 211. Joined
plea to the merits. Taylor v. McCafferty, 27
Pa. Super. Ct. 122; Thomasson v. Mercantile
Town Mut. Ins. Co., 114 Mo. App. lO^g, S9 S.
W. 564.

74. International Text-Book Co. v. Heartt
[C. C. A.] 136 P. 129.

75. Smith V. Delane [Neb.] 104 N. W. 1054.
76. Municipal Court Act, Laws 1902, p.

1578, c. 580, i 311. Dixon v. Carrucci, 97 N
Y. S. 380.
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§ 3. 'Who may maJce or enter.''''—An appearance may be made by an author-

ized attorney/* and authority to appear will be presumed unless the contrary is

shown.''* An unauthorized appearance of a county attorney does not make the

county a party to the proceedings.^" A general appearance by attorneys though un-

authorized- when entered may be ratified." A general appearance may also be en-

tered by one appearing as counsiel though not admitted to practice.*-

§ 3. EjfedJ^—A general appearance waives all irregularities in the proceed-

ings to acquire jurisdiction of defendant's person, as want of service of process/*

irregularities in the manner of service/^ and defects in the process itself/^ and con-

fers jurisdiction of his person upon the court.*^ But a general appearance, entered

after a special appearance objecting to the jurisdiction of the party has been over-

ruled, does not waive the question of jurisdiction *^ where the ruling has been prop-

erly preserved.'' Appearance cannot give jurisdiction of subject-matter where the

court has no power to try that class of cases,"" but where the action is brought in

the wrong district, a general appearance without objection perfects the court's juris-

diction."^

A general appearance to a contest of the merits waives error in denying a mo-
tion to quash summons for non-service,"^ cures a pleading which fails to name de-

fendant as a party,"^ waives the objection that no leave of court to file the informa-

tion was secured,"* dispenses with proof of notice of levy in attachment proceed-

ings,"° and with proof that defendant was a resident of the county in a summary pro-

ceeding in the city court for misfeasance as an attorney.""

A general appearance after judgment gives jurisdiction which relates back to

the prior proceedings."^ ^

77. See 5 C. L. 249.
78. Thoug-h the party Is a minor. Sears

V. Duling, 77 Vt. 496, 61 A. 518.

79. Mahr v. Union Pao. R. Co., 140 P. 921.

80. Immaterial that the Individual mem-
bers of the board of supervisors understood
that he was to appear for the county.
Yokey v. "Woodbury Co. [Iowa] 106 N. W.
950.

81. Where defendant knew of the entry
and acquiesced therein for four months he
ratified such appearance and It cannot be
withdrawn. Raymondville Paper Co. v. St.

Gabriel Lumber Co., 140 F. 965.

83, "Where defendant's counsel authorized
a person not admitted to practice to enter a
special appearance, a general appearance
entered by him will bind the defendant.
Kerr v. "Walter, 104 App. Div. 45, 93 N. Y. S.

311.

83. See 5 C. L. 249.

84. Mahr v. Union Pea. R. Co., 140 F. 921.

85. Summary proceedings. Peabody v.

Long Acre Square Bldg. Co., 98 N. Y. S. 242;
Hearn v. Ayres [Ark.] 92 S. "W. 768. Irreg-
ularity in obtaining an order of publication
against a . nonresident. Landram v. Jordan,
25 App. D. C. 291. Questions as to suffi-

ciency of notice by publication in condem-
nation proceedings. Orange County v. Ells-
worth, 98 App. Div. 275, 90 N. Y. S. 576.

86.- Omission of year in "which it was re-
turnable. "Wilkinson v. New York City R.
Co., 99 N. Y. S. 380.

87. Shorter University v. Franklin Bros.
Co. [Ark.] 88 S. W. 974; Jenkins v. Southern
R. Co. [S. C] 53 S. E. 481; Greenwood Loan
& Guarantee Ass'n v. "Williams, 71 S. C. 421,
51 S. E. 272; Camplin v. Jackson [Colo.] 83
P. 1017; Ennis Brown Co. v. Hurst [Cal.

App.] 82 P. 1056; Rickert v. Pollack, 48
Misc. 348, 95 N. Y. S. 578; Dominion Co. v.
Atwood, 114 111. App. 447; See v. Heppen-
heimer [N. J. Eq.] 61 A. 843. A foreign cor-
poration by voluntarily appearing gives ju-
risdiction to the court. Pruyn v. McCreary,
105 App. Div. 302, 93 N. Y. S. 995; McGeehan
V. Bedford ["Wis.] 107 N. "W. 296; Douglas v.
Indianapolis & N. "W. Traction Co. [Ind.
App.] 76 N. E. 892. "Voluntarily appearance
in contempt proceedings. O'Neil v. People,
113 111. App. 195.

88. • Stephens v. MoUoy, 99 N. Y. S. 385.
Defective service. Medical College of Geor-
gia v. Rushing [Ga.] 52 S. E. 333; York
County Sav. Bank v. Abbot, 139 F. 988.

89. "Waived because not preserved. GafC-
ner v. Johnson, 39 "Wash. 437, 81 P. 859.

90. State Bank v. Thiveatt, 111 111. App.
599.

91. Actions to be brought before a jus-
tice of peace in the township Tvhere defend-
ant resides. Thompson v. "Wood [Ind. T.] 91
S. "W. 36. Right of defendant in Federal
courts to be tried in the district where he
resides. Iowa Lillooet Gold Min. Co. v.
Bliss, 144 F. 446.

92. Eddleman v. Union County Traction
& Power Co., 217 111. 409, 75 N. E. 510.

93. First Baptist Church of Sharon v.
Harper [Mass.] 77 N. B. 778.

94. Proceeding in the nature of quo war-
ranto. Attorney General v. A. Booth & Co,
[Mich.] 12 Det. Leg. N. 991, 106 N. "W, 868.

9.'5. Pacific Selling Co. v. Collins [Ala.] 39
So. 579.

90. Failure to turn 'over money collected,
McDonald v. State [Ala.] 39 So. 257.

97, Tootle-"Weakley Millinery Co. v. Bil-
lingsley [Neb.] 105 N. "W. 85.
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By statute in some states a special appearance to object to the sufficiency of the

process or service confers Jurisdiction of the person, but may entitle him to a con-

tinuance."'

^YUhdra^vaU''—A general appearance once entered cannot be withdrawn with-

out notice to opposing parties.^""

Appellate Couets and JirEisDiCTioif ; Application of Paymexts; Appointment; Ap-
portionment Laws, see latest topical index.

APPRENTICES.!

The statutes of Kentucky make it the duty of the county court to inquire after

and put in apprenticeship such poor orphans and other children within its knowledge

whose relatives or parents the court judges will not bring them up in moral eourses,-

and provide that any minor orphan may be bound as an apprentice by its guardian,

or, if it has none, by its mother, with the consent entered of record in the county

where it resides.'' Before an order can be made binding out any such child, the

person with whom it resides must be summoned to show cause to the contrary.* The
remedies provided for the master in case his apprentice is enticed or taken away or

runs away are exclusive.^

ARBITRATION AND AAVARD. /

1. Tlie Remedy In General (2!>4>.

§ 2. The Submission and Arg:eeinents to
Submit (254).

§ 3. The Arbitrators and Umpire (25,5).

§ 4. Hearing and Procedure Before Ar-
bitrators (255).

§ 5. The Award; Requisites, Valiaity and
Effect (255). Enforcement of Award (256),
Review of Award (256).

g 6. International Disputes (256).
§ 7. Statutory Arbitration Bet-ween Em-

ployers and Employes (256).

§ 1. The remedy in general.'*

§ 3. The submission and agreements to submitJ—Contracts to submit ques-

tions in dispute to the determination of persons or tribunals other than the courts

are binding.' It is not essential to a submission that there exist a valid cause of

action between the parties," nor is it necessary that questions of law be submitted

at all.^° The fact that the submission provides that the decision shall be based

upon competent evidence and be according to law and equity does not raake the siib-

mission special.^^ By statute in some states an agreement to arbitrate is void if it

denies the unsuccessful party the right of review in the courts.^^ An unexecuted

agreement to submit will not be recognized or enforced,'^' and any party thereto may
withdraw and revoke the submission any time before the award,^* but not after

OS. Code, § 3541.
[Iowa] 106 N. W. 6.

99. See 3 C. L. 303.

100. Daley v, Iselin
919.

1. See 5 C. L. 250.
2. Ky. St. 1903, §

taker [Ky.] 93 S. W.
3. Ky. St. 1903, §

Hamilton v. Hamilton

212 Pa. 279, 61 A.

Brook V. Whlt-2591
623.

2593. Brock v. Whit-
taker [Ky.] 93 S. "W. 623. Order binding out
apprentice to mother held void because rec-
ord failed to show facts necessary to give
court jurisdiction to make it. Id.

4. Ky. St. 1903, § 2592. Brock v. Whit-
taker [Ky.] 93 S. W. 623.

5. Circuit court has no jurisdiction ot pe-
tition for mandatory Injunction directing
one who has unlawful custody of apprentice
to surrender him to master. Brock v. Whit-
taker [Ky.] 93 S. W. 623.

«. See 3 C. L. 303.

7. See 5 C. L. 250.
8. Pacaud v. Waite, 218 111. 138, 75 N. B.

779.
9. Any difference of opinion as to lia-

bility or amount of damages is sufficient.
Houston Saengerbund v. Dunn [Tex. Civ
App.] 92 S. W. 429.

10. An instruction In an action on an
award to find for the plaintiff only in the
event that the jury found that both ques-
tions of law and of fact were submitted is
erroneous. Houston Saengerbund v. Dunn
[Tex. Civ. App.] 92 S. W. 429.

11. White Star Min. Co. v. Hultberg [111.]
77 N. B. 327.

12. Rev. St. 1887, § 3229. Huber v. St.
Joseph's Hospital [Idaho] 83 P. 768.

13. Havens v. Robertson [Neb.] 106 N
W. 335.

14. In an action on an award where there
is evidence tending to show that defendant
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without the consent of the other parties thereto.^" Where a submission has been
revoked by nonaction of the arbitrators, the court may strike it from the record.^"

Who may niake.^''—One may agree to the submission of matters in dispute to

arbitration through an agent." Where a corporation through its president executed
articles of submission, the corporation is bound thereby though the submission was
not authorized by the.directors.^°

Effect.-"—An agreement to submit a matter involved in a pending suit to ar-

bitration constitutes^ a ground for dismissal of the suit.-^

§ 3. The arbitrators and umpire.^^—In some states an oath is required of all

arbitrators.^^ Arbitrators are not parties to a contract of submission and henco
cannot sue upon it.^* Where both parties to an arbitration request the services

of the arbitrators, they are jointly and severally liable for their compensation,^" but
where one of the parties has paid his share of the costs of arbitration, it may be a

full and effectual discharge under the statute of his obligation.^"

§ 4. Hearing and procedure before arbitrators."—The arbitrators must act

within the specified time and failure so to do revokes the submission.^^ The terms

of the submission must be followed,^" bu.t the rules relative to the admissibility of

evidence are not enforced with the same strictness as in proceedings before a court.""

§ 5. The award; requisites, validity and effect."^—An award aot filed within

ihe time specified in the agreement is void.^^ An award in a common-law submis-

sion is not vitiated by the fact that the proceedings are not in writing and th.it

neither the arbitrator nor witnesses were sworn,'' nor by mistakes of law.'*

The scope and effect of an arbitration must be determined from the terms and

provisions of the submission and award.'" A claim which might have been pre-

sented to the arbitrators while considering the controversy, but not preoen';ed, wiU

be deemed abandoned." An award is conclusive in the absence of fraud or gross

withdrew before the award was made, an
instruction basing the right to recover
solely on the submission and award is er-

roneous. Houston Saengerbund v. Dunn
[Tex. Civ. App.] 92 S. W. 429. Until an
award has been made final by publication
either party may withdraw the submission.
Harrell v. Terrell [Ga.] 54 S. B. 116.

15. Levy v. Scottish Union & Nat. Ins. Co.

[W. Va.] 52 S. B. 449.

16. Johnson v. Crawford, 212 Pa. 502, 61

A. 1103.
ir. See 5 C. L. 251.

18. Houston Saengerbund v. Dunn [Tex.

Civ. App.] 92 S. W. 429. Contractors are
not the agents of the property owners so

that an arbitration by them of the amount
of work performed by an employe is bind-
ing upon the 0"wner in an action to enforce
a lien. B. & C. Comp. § 5640. Quackenbush
V. Artesian Land Co. [Or.] 83 P. 787.

19. Especially where the corporation par-
ticipated in the proceedings. White Star
Min. Co. V. Hultberg [111.] 77 N. B. 327.

20. See 3 C. L. 304.

21. Notwithstanding the parties fail to

carry out the agreement. Thompson v.

Turner, 114 Mo. App. 697, 89 S. W. 897.

22. See 5 C. L. 251.

23. Code Civ. Proc. § 23S9, applies to com-
mon-law arbitration as .well as to statutory
arbitration. Kinkle v. Zimmerman [N. T.]

76 N. B. 1080.
24,25. Harris V. Brand, 7 Ohio C. C. (N.

S.) 105.

86. Rev. St. §§ 3162, 3166. Harris v.

Brand, 7 Ohio C. C. (N. S.) 105.

27. See 5 C. L. 251.

28. Johnson v. Crawford, 212 Pa. 502, 61
A. 1103.

29. An award is invalid where only two
of the three arbitrators took part in the in-
vestigation while the agreement contem-
plated the concurrent action of all. Harvin
V. Denton [Miss.] 39 So. 466.

30. Error to refuse to admit a deposition
on the ground that it was mailed to one of
the parties instead of to the arbitrators,
especially where it appears that it was not
opened by such party. Roberts Bros. v. Con-
sumers' Can Co. [Md.] 62 A. 585.

31. See 5 C. L. 251.

33. Immaterial that it was not necessary
to stipulate time. Abrams v. Brennan {Cal.
App.] 84 P. 36S.

33. Especially where waived by the par-
ties. Hurst V. Funston [Tex. Civ. App.] 91
S. W. 319.

34. As to the legal effect of a contract.
Phaneuf v. Corey [Mass.] 76 N. E. 718.

- 35. A submission and award as to one's
right to "make and construct" a certain
levee is no determination of the right to re-
build. PinkstafE v. Stefty, 216 111. 406, 75 N.
B. 163.

36. Roberts, Johnson & Rand Shoe Co. v.

WeStinghouse Elec. & Mfg. Co. [C. C. A.] 141
P. 218.



856 AltBITEATION AND AWAED § 6. 7 Cur. Law.

mistake/' and prevents either party from maiataining an action at law for the same
cause.'* But it is binding only on the parties 'thereto.^*

Proof of award:*'''
^

Enforcement of award.*^—A judgment will be issued on an award only when
all tjie provisions of the statute authorizing it have been strictly complied with,*-

and irregularities cannot.be waived by the parties so as £o authorize judgment
thereon.*' In those states where the statutory does not supersede the common-law
arbitration, an arbitration failing as the former may be enforced as a common-law
arbitration if sufficient.**

Review of aivard.*^—An award may be set aside in a suit brought for that pm--

pose for misconduct of the arbitrators,*" but where the parties have had a fair hear-

ing, the award wUl be expounded favorably and every reasonable intendment made
to support it.*^ As a general rule an award in conformity with the submission

will not be disturbed for errors of law or fact,*^ but where the facts appear upon the

face of the award and it further appears that the arbitrators based their decisioQ

upon certain facts or rules of law misapprehended, a court of equity will set aside

or correct it.*" But in determining whether there was such a misapprehension of

law or fact, the court is confined to the awar.d itself.^" An award wiU be set aside

for fraud, and the question whether fraud exists is for the jury.^^

Irregularities may be waived by proceeding, but whether such is the effect de-

pends upon the intention of the party as evidenced by his acts.°^ An acceptance of

benefits under an award estops a party from questioniag its validity.^' Where a

submission agreement is so defective as not to amount to a statutory arbitration, the

court has no power to vacate the award.^* .

Devisees or legatees may except to an award of arbitration in an action against

the administrator to charge the estate with a claim though not nominally parties

thereto,"^ and the superior court has jurisdiction to determine such exceptions.^'

§ 6. International disputes."

§ 7. Statutory arbitration between employers and employes.^^

37. Specially where the parties fail to ex-
ercise the reserved rigrht of appeal to an-
other set of arbitrators. Roberts, Johnson
& Rand Shoe Co. v. Westing-house Elec. cS;

Mfg. Co. [C. C. A.] 143 F. 218. The deter-
mination of a committee appointed by the
president of the board of trade pursuant to
the by-laws, is binding in the absence of
fraud. Pacaud v. Waite, 218 111. 138, 75 N.
E. 779.

38. March v. Lukins [Pa.] 63 A, 427.

39. B-Fidenee held sufficient to prima fa-
cie show that defendant was a party thereto
so as to render it error not to admit it in
evidence. Levy v. Scottish Union & Nat.
Ins. Co. [M^. Va.] 52 S. B. 449. Where an
award has been received in evidence, the
other party may introduce evidence that he
was not a party thereto. Id.

40. See 5 C. L,. 252.

41. See 3 C. L. 305.

42. Failure to secure an order of court
submitting the matter 'to arbitration is fatal.
Duffy V. Odell, 117 111. App. 336.

43. Duffy V. Odell, 117 111. App. 336.

44. Hurst V. Funston [Tex. Civ. App.] 91
S. "W". 319.

45. See 6 C. L. 252.

46. Cohn V. 'Wemme [Or.] 81 P. 981.
47. Roberts Bros. v. Consumers' Can Co.

[Md.] 62 A. 585.

48. White Star Min. Co. v. Hultberg [III.]
77 N. E. 327. As a rule the courts will not
review the merits or the findings of law or
fact. Roberts Bros. v. Consumers' Can Co.
[Md.] 62 A. 585.

49. WTiite Star Min. Co. v. Hultberg [111 ]
77 N. E. 327.

50. Cannot consider, an opinion or state-
ment of one of the arbitrators. White Star
Min. Co. V. Hultberg [111.] 77 N. E. 327.

51. Pepper v. Pepper [Del.] 62 A. 232.
52. Error in rejecting a deposition is not

waived where a formal and timely objection
was made. Roberts Bros. v. Consumers' Can
Co. [Md.] 62 A. 585.

53. As where a landlord accepts the crops
awarded. Harrell v. Terrell [Ga.] 54 S. ' E.
116.

54. Electric Steel Elevator Co. v. John
Kam Malting Co., 98 N. T. S. 604.

55. Not necessary to obtain leave to in-
tervene. Pepper v. Pepper [Del.] 62 A, 232.

58. Pepper v. Pepper [Del.] 62 A. 232.
57,58. See 3 C. D. 306.
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ARGUMBXT AND CONDUCT OP COtlNSEIi.

6 1. Rlg'Itt of Argrnment and Order of
Same (257). Right to OpeK and Close (257).

§ 2. Openlu;;' Statement (258).
§ 3. Kind, Extent, and Mode of Argument

or Comment Dnrlng Trial (259). Statements
of Law and Reading from Decisions or Pa-
pers Pertinent to Other Cases (259); Com-
ments on Evidence and Scope of Argument
in Relation Thereto (259). Comments on

Witnesses (261). Comments on Instructions
and Special Interrogatories (261). AppeaU
to Passion, Prejudice, and Sympathy (261).

g 4. Conduct and Demeanor During Trial
(263).
§ 6.

8 6.

§ 7.

BxcugcH for Impropriety (263).
Objections and Rulings (264).
Action of Court or Counsel C<nrlnK

Objections (264).

Argument and conduct of counsel in criminal cases is treated elsewhere."'

§ 1. Right of argument and order of same.^°—The judge has large discretion

in controlling and directing argument of counsel,^^ which he must exercise soundly

in confining him to the discussion of vital issues,"" but this does not include the

right to deprive a litigant of the benefit of his counsel's argument when it is con-

fined within proper bounds and is addressed to the material facts of the case.®^

The indulgence of counsel in additional argument, after the regular course of

trial, to discuss a matter improperly argued by opposing counsel, lies in the discre-

tion of the court."* The refusal to hear argument in support of a motion for a new
trial and arrest of judgment is no ground for reversal when the court's ruling

thereon is undoubtedly correct."^

Bight to open and clqse.^^—As a general rule the right to open and close re^s

with the party having the burden of proof."'' In some states in all cases, civil or

criminal, when no evidence is introduced by defendant, the right of reply and con-

clusion belongs to him."^ The tendering of witnesses by the defendant to plaintiS

for the mere purpose of taxing their fees as costs does not amount to the introduc-

tion of evidence within this rule."'

If a defendant desires to admit a cause of action set forth in a complaint, and

to secure the opening and closing by setting up an affirmative defense, he must
make his admissions clear and comprehensive, leaving nothing no matter how in-

consequential to be proved by the plaintiff in order to make a prima facie case.''

59. See Indictment and Prosecution, 5 C.

L. 1790.
60. See 5 C. Xi. 253.
61. Puett V. Caldwell & N. R. Co. [N. C]

53 S. E. 852.
62. It does not appear from the record

whether the court erred in refusing to let

counsel comment on a previous attempt to

sue defendant for alleged breach of promise.
Wrynn v. Downey [R. I,] 63 A. 401.

63. Comment in an action against carrier
on remarks of person in charge of train
warning them of danger from a drunken
engineer, which remarks were part of the
res gestae. Puett v. Caldwell & N. R. Co,

[N. C] 53 S. E. 852.

64. Gulf, etc., R. Co. v. Matthews [Tex.
Civ. App.] 13 Tex. Ct. Rep. 949, 89 S. W. 983.

65. John Hancock Mut. Life Ins. Co. v,

Powell, 116 111. App. 151.

66. See 5 C. D. 253.

67. If defendant by his answer raises no
issues upon which plaintiff is in the first

instance required to present. proof in order
to succeed, he is entitled to open and close.

Cilley V. Preferred Ace. Ins. Co., 109 App.
Div. 394, 96 N. T. S. 282. The denial of facts
alleged in a complaint which are unneces-
sary to be proved, will not raise Issues en-

7Curr. Law— 17.

titling plaintiff to open and close. Id. Im
a proceeding for the widening of a highway,
not involving ownership of land, but ex-
pressly admitting it, defendant does not have
the right to open and close the argument-
Code Civ. Proo. § 607. Mendocino County v,
Peters [Cal. App.] 82 P. 1122. Where peti-
tion In action for assault and battery al-
leges that defendant both shot and struck
plaintiff, but sets out but one assault an!
battery, and answer denied the striking but
admitted and attempted to justify the shoot-
ing, held that the burden on the whole case
was on defendant so that he was entitled t«
closing argument. Torian v. Terrell [Ky.l
93 S. W. 10.

es. Rule 3. Brown v. Southern R. C«l
[N. C] 52 S. B. 198.

69. Brown v. Southern R. Co. [N. C] St
S. E. 198.

70. Cilley v. Preferred Ace. Ins. Co., 1«»
App. Div. 394, 96 N. Y. S. 282. Where under
the pleadings the plaintiff was required to
prove that death occurred as prescribed br
the policy sued on, the defendant was not
entitled to open and close. Id. It was not
error in an action for libel to refuse the
opening and closing to defendant althoug!>
the general issue was withdrawn, as plain-
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The substance rather than the form of the^ answer is controlling.'^ In most states

the question is held to be one relating to procedure merely so that the ruling of the

court in relation thereto will not be interfered with, even if erroneous, unless preju-

dice is shown.'^ Some courts, however, hold the right to be an absolute one, and
its denial to be reversible error in all cases.''"

§ 2. Opening statement.''*—In his opening statement, counsel should confine

himself to the ease made by the declaration,'^ and to facts which he expects to prove

tift still had the right to introduce evidence
on the question of damages. Geringer v.

Novak, 117 111. App. 160. In an action for
gross negligence and substantial damages,
defendant admitted ordinary negligence and
insignificant damages, and therefrom claimed
right to close argument, hut it -was prop-
erly denied. Southern R. Co. v. Steele [Ky.]
90 S. W. 548. In an action for slander where
defendant denies malice and a part of the
alleged slanderous words, and pleads priv-
ileged communication, plaintiff still has
opening and closing argument. Shipp v.

Patton [Ky.] 93 S. W. 1033. The defendant
in an action for assault and battery by de-
nying the allegations in the complaint and
setting up a state of facts which would re-
duce the encounter to mere amusement does
not obtain the right to close the argument.
Hess V. Hymson [Ky.] 93 S. W. 9.

NOTE]. AaLmissions lioiT and Tt'lien made:
Aside from statutory provisions, the "weight
of authority is that the burden of proof and
consequent right to open and close must be
determined from the pleadings only, at the
beginning of the trial. Dorough v. Johnson,
108 Ga. 812, 34 S. E. 168; Goodrich v. Frie-
dersdorff, 27 Ind. 308; Woodruff v. Hensley.
26 Ind. App. 592, 60 N. E. 312; Kentucky
Wagon Mfg. Co. v. Louisville, 97 Ky. 348,
31 S. W. 130; Lake Ontario Nat. Bank v.

.Tudson, 122 N. T. 278, 25 N. B. 367. "With
the exception of Goldsberry v. Stuteville, 3

Bibb. [Ky.] 345, it is believed the cases
quite unanimously hold that defenses, not
made in good faith and unsupported by any
sho"w of evidence, but made solely to pro-
cure the right to open and close will not be
accorded that privilege. Wheatley v. Phelps,
3 Dana [Ky.] 303; Van Zant v. Jones, 3 Dana
464; Sodousky v. M'Gee, 4 J. J. Marsh. [Ky.]
267; Perkins v. Guy, 55 Miss. 153, 30 Am.
Rep. 510; Coleman v. Hagerman, 5 N. T. City
Hall Rec. 63, in Tvhich the right was taken
from defendant after having been granted
where evidence showed it was unjust. So
an amendment of his pleading by defendant
solely to procure right of closing should be
defeated by trial court if discovered in time
Hartman v. Keystone Ins. Co., 21 Pa. 466.

In some jurisdiictions admission may be
made on the record. St. Louis & S. F. R. Co
v. Thomason, 59 Ark. 140, 26 S. W. 598;
Smith v. Wellborn. 75 Ga. 799; Ayers v. Lan-
caster, 64 Tex. 305 (under Rule of Court
13); Munn v. Martin [Tex. App.] 15 S. W
19'5. And the general issue may be with-
drawn or waived. Lake Ontanio Nat. Bank
V. Judson, 122 N. T. 278, 25 N. E. 367; Har-
vey V. Ellithorpe, 26 111. 418;' Bemis v.

•Horner, 165 111. 347, 46 N. B. 277; Gardner
V. Girtin, 169 111. 40, 48 N. B. 307; Blackledgr.
v. Pine, 28 Ind. 466. Admissions may,' in
some states, be made even on the trial of
facts so as to shift the right to open an'",

close (Merchants' Life Asso. v. Treat, 98 111

App. 59; Willingham v. Macon & B. R. Co.,

113 Ga. 374, 38 S. E. 843), but contra, Ken-
drick V. Ravens, 47 Ga. 612; Porter v. Still,

63 Miss. 357; Zweibel v. Myers [Neb.] 95 N
W. 597. In case there are several defend-
ants, plaintiff retains right to open and
close so long as he retains burden of proof
as to any of the defendants. Kirkpatrick v
Armstrong, 79 Ind. 384; Clodfelter v. Hulett
92 Ind. 426; Lieb v. Craddock, 87 Ky. 525, 9
S. W. 838; Boatmen's Sav. Inst. v. Forbes, 52
Mo. 201. Admissions made after trial hap.
commenced (Boyd v. Smith, 15 Ind. App. 324
43 N. B. 1056), or after evidence has been
introduced (Central R. Co. v. Morgan, 110
Ga. 168, 35 S. E. 345), are unavailable to ob-
tain the right of opening and closing, and
even though plaintiff has a prima facie case
without proof, if no request for the right is
made until both sides have presented all
their testimony, it comes too late (Southern
R. Co. V. Gresham, 114 Ga. 183, 39 S. E. 883).
-^From Note to Brunswick & "W. R. Co. v
Wiggins [Ga.] 6.1 L. R. A. 529.

71. A party cannot, by mere ingenuity of
pleading, as, for instance, by putting his
answer in the form of an afBrmative allega-
tion, rather than specific denial, deprive his
opponent of the right to open and close.
Farmer v. Norton [Iowa] 105 N. W. 371.
Where the complaint alleges that defendant
borrowed certain moneys from plaintiff and
converted certain store fixtures owned by
the latter, and answer admits the liability
on the loan but asserts that the fixtures
were bought with the borrowed money, that
plaintiff has no interest in them and that
defendant has a valid counterclaim against
plaintiff for malicious prosecution, was not
an admission of any indebtedness for con-
version and the court perhaps erred in
awarding the opening and closing to de-
fendant. Id.

72. The ruling of court in awarding
opening and closing will not be interferred
with unless prejudicial abuse of discretion
Is shown (Farmer v. Norton [Iowa] 105 N.
W. 371), but since the real controversy was
a counterclaim for malicious prosecution it

was not prejudicial to plaintiff to let de-
fendant open and close (Id.). A verdict will
not be set aside because the prevailing
party was allowed to open and close unless
it is shown that the otlier party has suffered
actual injustice. Seeley v. Manhattan Life
Ins. Co. [N. H] 61 A. 585. A defendant was
not prejudiced by refusal of court to grant
them the closing argument where they were
given full opportunity to answer surprises
In the argument of opposing counsel or
make suggestions invertently omitted and
the burden of, proof was put on plaintiff.

Id.

73. Cilley v. Preferred Ace. Ins. Co., 109
App. Div. 394, 96 N. T. S. 282.

74. See 5 C. L. 255.

78. Douglas v. Marsh [Mich.] 12 Det. Leg.
N. 459, 104 N. W. 624.
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by competent evidenee.'^'' His admissions or statements will not authorize the with-

drawal of a caiise of action or defense from the jury unless they, as a matter of law,

preclude him from recovering thereon.^'

§ 3. Kind, extent, and mode of argument or comment during trial.''^—Coun-

sel" may comnient on the fact that a defense set up by an amendment was not origi-

nally pleaded.'"' Remarks in argument contradicting an admission previously made
at the trial are prejudicial and ground for reversal.*" Counsel on appeal will not

be permitted to go outside the record and charge the court below with freely and

publicly admitting his prejudice against one of the parties.*^

Statements of law and reading from decisions or papers pertinent to other

cascs.^^—Counsel should not argue the law to the jury, or attempt to lead them to

believe that they may do otherwise than take the law from the court, '^'^ misstate the

law,** or read to the jury and comment on the part of a former opinion of the ap-

pellate court in the same ease which recites the verdict on a former trial and its

amount.*^ In some states, however, he may read a decision of the supreme court

to the jury and to argue therefrom the manner in which they are to ascertain the

amount of their verdict.*' During the argument on a motion for a directed verdict,

the jury should be retired on request while decisions are being read and commented

on,*^ but a failure to do so will not be ground for reversal unless injurious.**

Comments on evidence and scope of argum.ent in relation tliereto.^^—It is

proper to comment on the evidence in the case ^" and to draw fair inferences there-

76. Charging fraud in procuring a settle-

ment, unsupported by any eviderlce. Lan-
sing- V. Michigan Cent. R. Co. [Mich.] 12 Det.
Leg. N. 912, 106 N. "W. 692.

77. In an action for partition, ejectment
and rents and profits by part of the heirs of

deceased against two others, admissions by
the one of the latter that legal title stood
in the ancestor and that on advice of counsel
he procured a quitclaim deed from a tax-
deed holder to the deceased instead of to

himself, does not preclude proof of owner-
ship as alleged. Hall v. Davidson [Kan.] 84

P. 556.
78. See 3 C. L. 307.

79. In a suit for damages arising from
destruction of property, fact that defense of
insanity of engineer was set up by amend-
ment two years after suit was Instituted
may be commented on. Central of Georgia
R. Co. V. Hall [Ga.] 52 S. E. 679.

80. In a personal injury suit an admis-
sion that an engine was going slow cannot
be contradicted In the argument by assert-
ing that it "was going fast. St. Louis, S. W.
R. Co. V. Hall [Tex. Civ. App.] 92 S. W. 1079.

81. Prejudice against building and loan
associations. Oskalooaa Nat. Bldg. Loan &
Inv. Ass'n v. Bailey [Iowa] 105 N. "W. 417.

83. See 5 C. L. 260.

83. Stating the law of negligence to the
Jury in the opening argument with the dec-
laration that he did not intend to be accu-
rate, that defendant would make different
claims, and that they must get the law
from the court, saying nothing inflamma-
tory, furnished no ground for an exception.
Lewis V. John Crane & Sons [Vt] 62 A. 6 0.

84. In action against carrier for assault
by conductor on passenger growing out of a
defective pass, argument to the effect that
Jury might consider the negligence of the
defendant in writing the pass in determin-
ing the liability of defendant, held improper

and ground for reversal where court over-
ruled objection thereto and refused an in-
struction correctly stating the law. St.

Louis, etc., R. Co. v. Harrison [Ark.] 89 S.

W. 53.

85. It is highly improper to permit him
to read to the Jury from a former opinion
of the appellate court in the same case, the
part reciting the verdict' of the Jury and its
amount, in the presence of the Jury, declar-
ing this to be what the appellate court had
said in the case and calling the jury's atten-
tion thereto. Lewter v. Lindley [Tex. Civ.
App.] 89 S. W. 784.

86. Cahaba Southern Min. Co. v. Pratt
[Ala.] 40 So. 943.

87. Rice v. Dewberry [Tex. Civ. App.] 93
S. W. 715. Objection to their retirement
that much of argument on motion will be
such as must be repeated to jury if they are
retired, is not sufficient. Id.

88. Irregularity will not authorize a re-
versal of Judgment, -where the court cannot
say that such argument was injurious in
view of the admonitions from the court and
offending counsel that the Jury should not
consider anything contained in the deci-
sions, but should confine themselves to the
evidence adduced before them and the law
given them in the charge of the court. Rice
V. Dewsberry [Tex. Civ. App.] 93 S. W. 715.

89. See 5 C. L. 257.

90. In an action for the price of a cash
register, defense being fraudulent repre-
sentations, it is not error for counsel for
plaintiff in argument to Jury to operate the
machine and comment on manner defendant
tried to operate it, being based on evidence.
Hallwood Cash Register Co. v. Rollins [N.
H.] 62 A. 380. It is not error to prevent
counsel from discussing Irrelevant parts of
pleadings from another case Introduced in

evidence. Cross v. Coffln-Fletoher Packing
Co., 123 Ga. 817i 51 S. B. 704.
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from."^ A mere expression of opinion, not amonnting to a statement of a fact

not in evidence, is legitimate,^^ and a mere inadvertent misstatement of an imma-

erial matter of testimony heard by tlie jury is not ground for reversal ;°^ but rever-

sal may be granted for failure to exclude a statement of a fact, not supported by

the evidence, not pertinent to the issue, and naturally tending to influence 'the

jury,''* for commenting on evidence excluded,^' for alleging attempts to change the

testimony of a vritnesS by threats, nothing to that effect being in evidence,'^ or for

permitting counsel to suggest a tort on the part of defendant unsupported by any

evidence, without cautioning him or instructing Jury therein although exceptions

were taken," or for permitting him with the approval of court to refer to specific

facts in a case similar to the one on trial and comment therean.^^ It is improper

to attempt to go outside the record and refer to Judgments sanctioned in other

cases,"® or to refer to another trial of the same cause,^ or to attempt to invoke as

matters of common knowledge matters which are not of that' character,^ or to refer

to damages not recoverable in the action,'^ or to misstate the evidence.*

91. Plaintiff In an action on an attach-
ment bond, putting- in evidence its answer
in tlie attachment case, gave right to coun-
sel for defendant to comment to the jury on
the answer and draw from them any legiti-
mate conclusions which would illustrate the
issues involved in the case on trial. Cross
V. Coffln-Pleteher Packing Co., 12S Ga. 817,
51 S. E. 704. It was not improper to argue
that defendant was negligent where evi-
dence showed that switch arm or lever was
not locked and that the switchman was
watching a ball game while another wrong-
fully turned the switch. Elgin, A. & S.

Traction Co. v. Wilson, 217 111. 47, 75 N. E.
436. An attorney may argue that his client
would not have begun action If she had
known that she had no cause of action
where such argument is a logical inference
from evidence that she never received a
notice forfeiting the policy on which she
sues. Seely v. Manhattan Life Ins. Co. [N.
H.] 61 A. 585. May suggest any inference
which does not misstate the evidence. Tea-
ton V. Boston, etc., B. Co. [N.'H.] 61 A.' 522.
Is not debarred from urging inference of
fact because it may be successfully an-
swered. Seely v. Manhattan Life Ins. Co.
[N. H.] 61 A. 585. Whether from facts in
proof a particular Inference can be drawn
is a question of law. Id. From the fact
that fireman saw plaintiff on track when
train was 800 feet away and failed to notify
the engineer may urge inference in argu-
ment to jury that he did not notify the en-
gineer at all. Teaton v. Boston, etc., R. Co.
]N. H.] 61 A. 522. It was competent to
argue from the fact that decedent was
killed the first time he went over the route
taken in connection with other evidence
showing manner in which accident occurred,
that the jury could infer he did not know
of the danger to which he was subjected.
Miller v. Boston & M. R. Co. [N. H.] 61 A
360.

92. That there is as much difference be-
tween tweddledum and tweddledee as be-
tween the Armour Packing Co. of Kansas
City, and the Armour Packing Co. of Louis-
iana, Limited. Armour Packing Co. v.
Vietoh-Toung Produce Co. [Ala.] 39 So. 680.

g.'f. Seely v. Manhattan Life Ins. Co. [N
H.] 61 A. 585.

94. Counsel stating that If defendant.

manager of a hotel, had asked plaintiff his
name, he would have known that he was
dealing with the member of a family whose
name was known and honored all over the
county. Morris Hotel Co. v. Henley [Ala.]
40 So. 52.

95. Declaring that it was necessary to
produce a written memorandum to refresh
a doctor's memory, which writing had been
excluded. Chicago City R. Co. v. Gregory
[111.] 77 N. E. 1112.

96. Threats to discharge son of witness.
Chicago City R. Co. v. Heydenburg, 118 111.
App. 387.

97. Remark leading jury to believe that
defendant might have dug certain holes in
the nighttime. Sweezy v. Fisher [Mich.] 12
Det. Leg. N. 713, 105 N. W. 749.

98. Baxter v. Kralnik rWis.] 105 N. W.
803. In an action for injuries resiriting from
the frightening of plaintiff's horses by the
firing of a revolver, counsel could not refer
to a similar case of shooting followed by
confession and imprisonment of culprit. Id.

99. In closing argument. Richardson v.
Nelson [111.] 77 N. B. 583.

1. Chicago Union Traction Co. v. Law-
rence, 113 111. App. 269. Counsel for plain-
tiff on second trial in his argument to jury
asserting that on the first trial the engineer
as a witness for the defendant swore to a
different set of facts, there being nothing in
evidence warranting the assertion, held
prejudicial error. Missouri, etc., R. Co. v.
Wood [Tex. Civ. App.] 91 S. W. 803.

2. In an action against a hotelkeeper for
property lost in the hotel, it is improper for
counsel in his argument to jury to declare
that in nine cases out of ten such robberies
were committed by servants but where the
evidence points towards their guilt it is not
ground for reversal. Kerlin v. Swart [Mich.]
12 Det. Leg, N. 924, 106 N. W. 710.

3. Reference to probable future damages,
none being recoverable, nor justified by the
pleadings and evidence, are improper, and
permitting it over objection is error. Gult
etc., R. Co. V. MeClerran [Tex. Civ. App.] 91
S. W. 653. Action for damages to land by
overfiow through negligent construction of
embankments. Id. In an action for the
death of the husband, counsel may ask jury
to "consider the interests of widow 'and
children.' " especially under prompt admoni-
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The effect of evidence cannot be limited by statement of counsel as to his pur-

pose in introducing it/ and his statements in his closing argument can not control

the theory of the case, when pleadings, evidence, and instructions are otherwise.'

Comments on witnesses.''—Counsel may draw any and all proper inferences

from the evidence tending to discredit a witness,' even though no attempt has been

made to impeach him,' but has no greater latitude in this regard than in comment-
ing on one of the parties.^" It is improper to abuse a witness,^* but such abuse is

not ground for reversal where it appears that no prejudice resulted. ^^ Possible in-

ferences from the absence of a witness may be rebutted by explanation.^'

Comments on instructions and special interrogatories.^*—Counsel may tell jury

that if their answers to special 'questions are in the affirmative, their verdict must

be for defendant,^^ and may read and comment on interrogatories requested by de-

fendant, and allowed by the eourt,^" nor is it prejudicial to state in the presence of

the jury that he has no requests for instructions.^

Appeals to passion, prejudice, and sympathy.^^—Great latitude is allowed coun-

sel in arguing to the jury, and where there is no misrepresentation of the law or the

facts and no abuse of privilege, no ground for reversal exists.'^" For the purpose of

impressing the jury he may use oratorical embellishments and is not restricted to

a cold statement of the facts,^" but appeals on considerations other than the merits

tion from the court to jury to observe only
his instructions as to the measure of dam-
ag^es. Horr v. Howard Paper Co. [Wis.] 105
N. W. 668.

4. A misstatement by counsel that de-
fendant had admitted damages to the
amount of $9,000 or $10,000 to have been sus-
tained, which on being interrupted he im-
mediately corrected by saying that he meant
that the testimony was uncontradicted as to
these items followed by a charge from the
court no amount had been admitted and that
the Items mentioned was the amount claimed
corr^cte-l error of counsel without prejudice
to the defense. Dougherty v. Pittsburgh R.
Co. [Pa.] 62 A. 926. Is improper to permit
plaintiff's counsel against objection to read
as the testimony of the defendant what is

in fact the testimony of plaintiff's witness.
Baxter v. Krainik [Wis.] 105 N. W. 803.

5. Although, in an action against an ex-
county treasurer for not turning over to his
successor a balance of money received by
him, a ledger is introduced for the purpose,
as stated by his attorneys, of ghowing
merely how the accounts were kept and not
to show actual disbursements, nevertheless
the ledger may be so considered. Board of
Sup'rs of Macomb County v. Lovejoy [Mich.]
13 Det. Leg. N. 51, 107 N. W. 276.

e. Claim that case was tried on guilt of
conductor alone whereas it was actually
tried on theory of guilt of both conductor
and motorman. Chicago City R. Co. v. Shaw,
220 111. 532, 77 N. E. 139.

7. See 6 C. L. 256.

8. Chicago Union Traction Co. v. O'Brien,
219 111. 303, 76 N. E. 340'. It was competent
for counsel to comment on language of an
officer of defendant "to watch out" in a case
where because the engineer was drunk and
nriad, the conductor had gone ahead to get
another engineer and fireman, and left the
train in charge of the officer who warned
the passengers that the engineer had threat-
ened to go up the mountain, come back and
run through the train. Puett v. Caldwell &
N. R. Co. [N. C] 53 S. E. 852.

9. Chicago Union Tiaction Co. v. O'Brien,
219 111. 303, 76 N. B. 341, afg. 117 lU. App.
183. Instruction telling the jury to disre-
gard counsel's argument in attempting to
discredit an unimpeached witness is error.
Id.

10. Objection not sustained on ground of
no substantial injustice done. Davis v. Kerr
[N. C] 53 S. E. 519.

11. He may not call a witness "an un-
godly liar" (Galveston, etc., R. Co. v. Wash
ington [Tex. Civ. App.] 92 S. W. 1054), or
in the absence of provocation or justifying
evidence, "a fraud and a fake" (Id.).

12. Counsel for female passenger, in-
sulted by conductor on defendant's road,
severally characterized him before the jury.
Texas & P. R. Co. v. Zink [Tex. Civ. App.]
92 S. W. 812.

13. District attorney in a prosecution on
a liquor dealer's bond for breach in permit-
ting a minor to remain on,the premises may
state that the minor's mother was not in-
troduced as a witness because of mental un-
soundness. Brewster v. State [Tex. Civ.
App.] 13 Tex. Ct. Rep. 685, 88 S. W. 858.

14. See 5 C. L. 261.
15. Missouri, etc., R. Co. v. Wade [Kan.]

85 P. 415.

16. Mclntyre v. Orner [Ind.] 76 N. E. 750.
17. Statement "that they had no requests

for instructions." Indiana, etc., R. Co. v.
Otstot, 113 111. App. 37.

18. See 5 C. L. 259.
10. In a personal injury action counsel

may appeal to jury to remember If they had
any little girls that when the finger of
scorn should be pointed at them, they would
be there to defend them with their strong
right arms and to so act that they would
be able to look into the woman's (plain-
tiff's) countenance and say to her that their
duty has been discharged. Stecher Cooper-
age Works V. Steadman [Ark.] 94 S. W. 41.

5!0. Miller v. Nuckolls [Ark.] 91 S. W.
759. A statement that the case was inter-

esting to plaintiff though dry to others is

not such an appeal for sympathy as to war-
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of the case, or the use of language or argument calculated to arouse their syrapa-

thy,^'- or their passion and prejudice against the opposite party/^ are improper.

Thus, it is improper to contrast the plaintiff's poverty with the wealth of the de-

fendant,-^ to dwell upon the ability of tlie defendant to pay,^* to appeal to the preju-

dice against corporations,-" or to refer to the latters preference for the Federal

courts,^" to appeal to class prejudice,-' to speculate on the probable effects of large

or small verdicts,^* to impute mercenary motives to one defending a case in a rep-

resentative capacity,^ or to make charges of unprofessional conduct against op-

]30sing counsel.'"' A characterization of a defendant based upon an assumption of

liis misconduct rather than on the evidence, while a mistake, is not reversible error

where the testimony justifies some severity of remark.'^

rant the court in setting a case aside.

Seelv V. Manhattan Life Ins. Co. [N. H.] 61

A. 585. Refusal of court to exclude from
the 5ury argument of counsel to the effect
"It Is. the duty of the jurors of this county
to teach defendant that he cannot collect
debts in this way" in an action for false im-
prisonment not error. Gates v. McGlaun
[Ala.] 39 So. 607.

21. Argument that property in litigation
was all that plaintiff possessed and how
mucli it cost him. nofi sufficient for reversal
in view of the testimony, the charge and the
judgment of the trial court that it was not
prejudicial. Graves v. Bonness [Minn.] 107
3Sr. W. 163.

22. Party cannot be said to have had a
fair trial when the jury is required to view
the ca^e throusjh an atmosphere of passion
and preju'iice excited by the conduct of
counsel. Columbus R. Co. v. Connor, 6 Ohio
C. C. (N. S.) 361. In an action for libel and
slander, defendant haviner charged plaintiff
witli fornication, plaintiff's attorney in his
argument may not declare that such a man
charging a woman with such a crime "should
not be permitted to live in the county." but
he mav Jerlarp that "he is not fit to live in
the county." Miller v. Nuckolls [Ark.] 91 S.
W". 75<l. ReveroRl granted for persistence of
counsel in making statements to the jury
unsupported bv any evidence calculated as
well as desiTned to prejudice the jury
against the defendant, where it is doubtful
whether verdict is sustained by the evidence.
MuUarkey v. Interurban St. R. Co., 48 Misc.
638, 96 N. T. S. 115. Argument largely^ out-
si'^e of the record which is vituperative and
inflammatory a.nd preiu'^icial Is ground for
reversal. Calling witnesses "frau'is and
fakes." an "unsrodly liar" and characterizing
defen-^ant as "an octopus" as w^ll as Imput-
ing interested motives to an officer in tak-
ing a denosit-irm. Calveston, etc., H. Co. v.
"Washington [Tex. Civ. App.] 92 S. W. 1054.

23. Argument that "the plaintiff is a poor
girl compelled to support a widowed mother
and defendant a rich corporation," is im-
proper even though evidence shows it. Dal-
las Consol. Elec. St. R. Co. v. Black [Tex.
Civ. App.] 13 Tex. Ct. Rep. 897, 89 S. W.
1087. Ground for reversal where it prob-
ably influenced jury. Id. Improper to refer
to the' disadvantage of the plaintiff owing
to his poverty as compared with the defend-
ant corporation and his consequent inability
to hire a stenographer. Illinois Cent. R, Co
V. Proctor [Ky.] 89 S. W. 714.

24. In a personal injury suit against a
railroad counsel referred to fact that a ver-
dict for full amount would not affect their
counsel's salary, the clipping' of an interest
coupon, the running of a single train, or af-
fect employe. Houston, etc., R. Co. v. Mc-
carty [Tex. Civ. App.] 89 S. W. 805.

25. To point out that defendant is a cor-
poration without sympathy or feeling or
fear such as operate on living pc^ons.
Personal injury action. Whipple v. Michi-
gan Cent. R, Co. [Mich ] 12 Dot. Leg, N.
905, 106 N. W. 690. Held not improper to
refer to man as God's creature and a cor-
poration as the law's creature, soulle.ss, con-
scienceless, and heartless. Galveston, et".,
R. Co. V. Smith [Tex. Civ. App.] 93 S. AV.
184.

2«. Illinois Cent. R. Co. v. Proctor [Ky.]
89 S. W. 714.

27. Even though intended as harmless
pleasantry. Relating story that in a certain
case the defendant whispered in the ear of
each juror just before they retired, "We
fellows must stand together," and applying
it to the case by characterizing defendant
as one of a number of commission mer-
chants, implying that plaintiff and jury
should stick together. Whaley v. Vannatta
[Ark.] 91 S. W. 191. But not ground for re-
versal in absence of showing that a ruling
was demanded and made advei-sely or re-
fused. Id.

28. A statement that defendant would ap-
peal from a small verdict as quickly as a
large one. Pittsburg, etc., R. Co. v. Camp-
bell, 116 111. App. 356. Stating, "It is for
you to decide how much damages you shall
give plaintiff, whether it be $500, $1,000 or
$1,500, or the full amount sued for, and you
need not fear that a large verdict will not
be sustained by our higher courts, because
large verdicts from this court have been sus-
tained." Western Union Tel. Co. v. Cralge
[Tex. Civ. App.] 90 S. W. 681.

20. Stating that all parties to a win case
were desirous of setting it aside excent ex-
ecutor who wanted to get his commissions
and manage estate for 20 years without a
bond, unwarranted by any evidence. Todd
V. Todd [111.] 77 N. E. 680.

30. Columbus R. Co. v. Connor, 6 Ohio C.
C. (N. S.) 361.

31. Rushey v. Northrop [Vt.] 62 A. 1015.
Counsel asked jury: "What is the feeling
towards an intelligent man who takes ad-'
vantage of a poor man's ignorance?" In an
action for wages. Bushey v. Northrop [Vt ]
62 A. 1015.
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§ 4. Conduct and demeanor during trial.^"—It is error for counsel by ques-

tions to insinuate matters not admissible in evidence,'' to make statements of al-

leged facts under cover of questions against objections of counsel and rulings of

the court,'* to convey to jury by suggestive interrogatories the very information

which court has held they should not have,'" and for the court to permit counsel to

make an offer of proof in the presence of jury of matter repeatedly held improper.'"

It is also improper to abuse witnesses while examining them.''' Merely proffering

inadmissible evidence is not error," but may call for rebuke or censure when de-

signed to influence the jury." Persistently doing so is generally error,*" especially

if coupled with misconduct of the party in volunteering statements of the objec-

tionable facts," but may not be so if the evidence is rejected.*^

§ 5. Excuses for impropriety.*^—Allowance will be made because of the fact

that improprieties occur in the heat of a sharply contested trial,** but the fact, that

a case was bitterly fought will not excuse continued misconduct.*^ There is a con-

33. See 5 C. L. 256, n. 23.

33. Asking jurors on their voir dire
whether they were interested in a casuaUy
insurance company and offering to show
that defendant's counsel was attorney for
such a company. Stratton v. Nichols Lum-
ber Co., 39 Wash. 323, 81 P. 831.

NOTE: Counsel should not disparage evi-
dence offered by his advantag-e as it comes
in (Travelers' Ins. Co. v. Sheppard, 85 6a.
751, 12 S. B. 18), nor improperly question or
address a juror (Lipschutz v. Ross, 84 N. T.

S. 632) by asking them, while being selected
if they knew a certain man connected with
an insurance company (Grundlach v. Schott,
ns 111. App. 110, affirmed 192 111., 509, 85 Am.
St. Rep. 348, 61 N. E. 332), or by abusing
jury (State v. Noland, 85 N. C. 576), nor
should he make remarks derogatory of the
law governing the case (Martin v. Courtney,
81 Minn. 112, 83 N. W. 503).—From Note to

Cleveland, etc., R. Co. v. Pritschau [Ohio]
100 Am. St. Rep. 693.

34. Ground for reversal. Stratton v.

Nichols Lumber Co., 39 Wash. 323, 81 P. 831.

sr,. Chicago & S. L. R. Co. v. Mines [111.]

77 N. E. 898.
36. Chicago City R. Co. v. Gregory [111.]

77 N. E. 1112. An offer to impeach his own
witness by a written memoranda of ail-

ments of plaintiff made by doctor and con-
tradicting his oral testimony. Id.

37. Counsel has no right to call a witness
a liar while examining him. Dillard v. U.
S. [C. C. A.] 141 F. J03.
NOTE. Insulting Tirltnesses; Counsel

should not insult a witness while on the
stand (West Chicago St. R. Co. v. Groshon,
51 111. App. 463; Chicago City R. Co. v. Bar-
ron, 57 111. App. 469) whatever may be his
character or station in life; nor accuse a
witness of having been "fixed" (Ashland
Land, etc., Co. v. May, 51 Neb. 474, 71 N. W.
C7. See, also, Sutton v. Chicago, etc., R. Co.,

98 Wis. 157, 73 N. W. 993, nor ask a question
so as to charge dishonesty (George v. Swaf-
ford, 75 Iowa, 491, 39 N. W. 804), but he may
call a witness by his first name (Enright v.

Atlanta, 78 Ga. 288).—From note to Cleve-
land, etc., R. Co. V. Pritschau [Ohio] 100
Am. St. Rep. 692.

38. Dillard v. U. S. [C. C. A.] 141 F. 303.
39. The ijnproper conduct of Ijlaintiff

counsel by an offer before the jury to make
proof of a matter already excluded by the

court's ruling, if done Tvith a purpose to in-
fluence the jury is deserving of rebuke but
is not of itself necessarily ground for re-
versal. Henrietta Coal Co. v. Campbell, 112
111. App. 452. It is the duty of counsel to
submit to the rulings of the court, and if

by persistent improper conduct he exasper-
ates the court, calling forth strictures under
ordinary circumstances improper, he cannot
complain. Persisting in attempts to intro-
duce inadmissible evidence, using improper
arguments to jury, needlessly resisting rul-
ings of the court, and unjustifiably evading
them. Chicago City R. Co. v. Shaw, 220 111.

532, 77 N. E. 139.
40. Lansing v. Michigan Cent. R. Co.

[Mich.] 12 Det. Leg. N. 912, 106 N. W. 692.
In a personal injury action, attempts to
show the lc<3S would be paid by a casualty
insurance company. Westby v. Washington
Brick, Lime & Mfg. Co. [Wash.] 82 P. 271.

41. Frequent voluntary statement by a
party to an action of incompetent evidence
coupled with the repeated effort of his coun-
sel in the face- of objection, to elicit such
testimony. Robison v. Bailey, 113 111. App.
123.

Note: Asking leading questions, and after
they have been excluded, putting them in
proper form (Sullivan v. Chicago, etc., R.
Co., 119 Iowa, 464, 93 N. W. 367), or putting
a question in such form as to convey to jury
information inadmissible in evidence, unless
rendered harmless by evidence admitted
without objection, may be ground for re-
versal (Dow V. Weare, 68 N. H. 345, 44 A.
489). There would seem to be no rule of
law excluding any question that is civil and
respectful, but sharp practices will not be
allowed. Hollenbeck v. Missouri Pac. R. (3o.
[Mo.] 38 S. W. 723.—Prom note to Cleveland
P. & E. R. Co, V. Pritschau [Ohio] 100 Am!
St. Rep. 690.

42. Birmingham R. & Elec. Co. v. Mason
[Ala.] 39 So. 590.

43. See 5 C. L. 261.
44. Especially where trial court passed

upon the question and did not consider such
error, if any, sufficiently prejudicial to war-
rant the granting of a new trial. South
Chicago City R. Co. v. Kinnare, 117 111.
App. 1.

45. Stratton v. C. H. Nichols Lumber Co.,
39 Wash. 323, 81 P. 831. Not an excuse for
continually making statements of alleged
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flict of authority as to whether misconduct is excused because provoked by counsel

for the opposite party, or because the latter was guilty of the same offense.*"

§ 6. Ohjeciions and rulings."—It is the duty of the court on objection to ad-

monish counsel to discontinue improper remarks and to instruct the jury to disre-

gard them/* and upon his failure to state law correctly to the Jury, where he may
state it, to set him right, especially upon a material point and if properly requestedv*'

Failure to object to improper argument does not forfeit the right to instructions

counteracting it.''" Objection must be made, a ruling obtained, and an exception

thereto talcen to preserve the question of misconduct for review on appeal,'''^ and the

ordinary steps to perfect the appeal and to present the matter to the reviewing

court must also be taken.^^

§ 7. Action of court or counsel curing oijections.^^—^Unless the misconduct

is such as to prevent a fair verdict °* its harmful influence may generally be cured

by sustaining objections thereto promptly,^'' by reprimanding counsel or admonish-

ing him to desist,^" by the court declaring in the presence of the jury that the re-

mark is improper,^' by instructing the jury to disregard it,°* or by two or more

facts, under cover of questions propounded
to a witness, against objections of opposing
counsel and the rulings of the court. Id.

46. Improprieties are not sufficiently ex-
cused by saying- that there was provocation
and that opposing counsel were guilty of
same offense. Columbus R. Co. v. Connor, 6

Ohio C. C. (N. S.) 361. Contra. See 5 C. L.

261, n. 79, 80.

Uote: The cases are in conflict as to
whether an impropriety provoked by oppos-
ing counsel is excused. Ensor v. Smith, 57
Mo. App. BS4, and Welch v. Union Cent. Life
Ins. Co., 117 Iowa, 394, 90 N. W. 828, hold not,
but St. Louis, etc., B.. Co. v. Daughtry [Tex.
Civ. App.l 31 S. W. 705, and State v. Haverly,
4 Idaho, 484, 42 P. 506, lean the other way.

—

From note to Cleveland, P. & E. R. Co. v.

Pritschau [Ohio] 100 Am. St. Rep. 694.

47. See 5 C. L. 261.

4S. Failure to sustain objection to argu-
ment incorrectly stating the law and refusal
to give instruction embodying correct state-
ment held reversible error. St. Louis, etc.,

E. Co. V. Harrison [Ark.] 89 S. W. 53. It is

error not to admonish counsel to discontinue
remarks not based on evidence and not to
instruct the jury to disregard them, excep-
tions having been taken. Sweezy v. Pisher
[Mich.] 12 Det. Leg. N. 713, 105 N. W. 749.

49. Farnandis v. Great Northern R. Co.
IWash.] 84 P. 18.

50. Failure to object to an improper at-
tack did not forfeit executor's right to in-
structions counter-acting such argument and
their refusal was error. Todd v. Todd [111.]

77 N. B. 680.
51. See Saving Questions for Review, 6 C.

L. 1385.
52. See Appeal and Review, 7 C. L, 128.
53. See 5 C. L. 262.
54. Although improper argument by

counsel was attempted to be withdrawn and
was instructed against by the court, never-
theless where It is evident that the harm
done thereby was irreparable, a new trial
should be granted. Prewitt-Spurr Mfg. Co.
T. Woodall [Tenn.] 90 S. W. 823. Argument
that the defendant was insured in a casualty
compajiy against loss, the evidence having
been excluded, nojt cured by attempted with-
drawal by counsel or by instructions of court

necessitating a new trial. Id. The action
of the court in rebuking or restraining coun-
sel and instructing the jury, or in failing
to do so is to be considered only in its prob-
able Influence as couteracting the improper
argument, and "where an argument is grossly
improper, appellate court will still be
strongly inclined to reverse. Houston, etc.,

R. Co. v. MoCarty [Tex. Civ. App.] 89 S. W.
805.

55. Attempts by counsel in his closing ar-
gument to go outside of record and refer to
judgments sanctioned in other cases. Rich-
ardson V. Nelson [111.] 77 N. E. 583.

56. On improper argument by counsel for
plaintiff, a young girl, in a libel suit, the
reprimand of the judge is not objectionable
because made "quietly" and "mildly" in the
absence of a request for more emphatic ad-
monitions. Miller v. Nuckolls [Ark.] 91 S.

W. 759. Argument that "defendant railway
company spares no money, no means, nothing,
to defend their cases," cured by the court
stating to counsel upon objection by defend-
ant "there is no evidence of that," nothing
further being requested. Chicago & J. Elec.
R. Co. V. Herbert, 115 111. App. 248. Where
In his closing argument counsel gave watch
to jurymen to demonstrate by pulling a
string how often a bell-rope could have
been jerked in two seconds, the court admon-
ished the attorney that it was his duty to
argue the testimony as adduced, but did not
instruct the Jury to disregard the attempted
demonstration, the court's admonition suffi-

cienly cured the impropriety of the argu-
ment If there was one. Louisville, etc., R.
Co. v. Sander's Adm'r [Ky.] 92 S. W. 937.

67. Reference by counsel to another trial
of the same cause is improper but not re-
versible error where the jury are not directly
informed what the result of such former
trial was, especially when the court In the
presence of the jury states that such refer-
ence was improper. Chicago Union Trac-
tion Co. V. Lawrence, 113 111. App. 269.

68. In a personal injury suit, remarks by
counsel for plaintiff that in his opinion the
defendant would not liesitate at perjury or
subornation of perjury to win the case were
cured by the court's admonition to the jury
to disregard such remarks. Chicago, etc., R.
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of these combined.'"' If the verdict shows that the impropriety was unprejtidicial,

it will not constitute reversible error,"'' and no presumption arises that verdict was

obtained by the improper remarks if there is evidence to sustain it.°^

Granting or refusing a new trial for misconduct of counsel in his argument
rests within the sound judicial discretion of the trial court, and will not be inter-

fered with unless it manifestly appears that such discretion is clearly abused."^

Aemy and Navy; Akbaignment and Pleas, see latest topical index.

ARREST A3VD BINDING OVER.

§ 1. Occasion or Necessity for Warrant
<26S).

§ 2. Privllegre from Arrest (268).
§ 3. Complaint, Affidavit, or Information

to Procure Warrant (SSeS).

§ 4. Tlie Warrant and Its Issuance (260).

§ 5, Malcin^ Arrest, and Keeping and
Disposal of Prisoner (2S9).

§ 6. Prellnftinary Hearing, Binding Over,
or Diseliarge (270).

§ 7. Custody Avralting Indictment or
Trial (271).

§ 1. Occasion or necessity for warrant."^—At common law an arrest cannot

be made without a warrant for an offense less than a felony, except for a breach

of the peace,"* but any person may make an arrest without a warrant where a felony

Co. V. Hollis' Adm'r [Ky.] 91 S. "W. 2B8. Oral
Instruction sufficient wliere no written
charge was requested. Jones v. "Wright
ITex. Civ. App.] 92 S. "W. 1010. Argument .of

counsel outside of evidence, followed by in-

structions from court to disregard. Taylor
V. Modern Woodmen of America [Wash.] 84

P. 867.
59. Misconduct cured: By sustaining ob-

jections to remarks and instructing jury to
disregard them. Chicago Union Traction Co.
V. Yarns [111.] 77 N. E. 1129; Chicago City R.
Co. V. McDonough [111.] 77 N. B. 577; South-
ern Ind. R. Co. V. Baker [Ind. App.] 77 N. IC.

64; Jones V. Wright [Tex. Civ. App.] 92 S. W.
1010. Where counsel asks a party on cross
examination if he had not offered to settle

the case, and an objection is sustained and
the jury are instructed to disregard such
matter, the misconduct of counsel held
cured. Bennett v. Susser [Mass.] 77 N. B.
384. There was no error in permitting coun-
sel to appeal to the personal experience of

a juryman as to whether a shipper ever read
his contract when made in his opening ar-
gnment giving opposing counsel an oppor-
tunity to reply and the court instructed the
jury that the shipper was bound by the terms
of the contract, whether he read it or not.
Missouri, etc., R. Co. v. Avis [Tex. Civ. App.]
91 S. W. 877. By instructions to disregard
accompanied by withdrawal by counsel.
Covington & C. Bridge Co. V. Smith [Ky.]
89 S. W. 674. In an injury suit argument bv
counsel calling attention to sex and age of
plaintiff and making an appeal thereon to

which objection was taken, whereupon the
court instructed the jury to disregard the
remarks and the counsel withdrew them,
and the verdict was supported by evidence,
no ground for reversal Is shown. Interna-
tional & G. N. R. Co. v. Brisenio [Tex. Civ.

App.] 92 S. W. 998. Where counsel in a per-
sonal injury suit In argument to jury stated
that defendant admitted the damages to be
?9,000 or $10,000 which was erroneous, but
on being interrupted Immediately corrected
himself by saying he meant that the evi-
dence to that effect was uncontradicted, fol-

lowed by a charge from the court also set-
ting the counsel straight, the error was

I

sufficiently cured. Dpugherty v. Pittsburgh
R. Co. [Pa.] 62 A. 926. Where court and
counsel unite in instructing jury to disre-
gard it. Rice V. Dewberry [Tex. Civ. App.]
93 S. W. 716. Accidental misrepresentation
of the evidence, where it was immediately
corrected by counsel and further explained
by the court in his charge. Overton v.
White [Mo. App.] 93 S. W. 363. Argument
that large verdicts will be sustained in
higher courts, by sustaining objection and
ordering counsel to desist. Western Union
Tel. Co. v. Craige [Tex. Civ. App.] 90 S. W.
681.

60. See, also, previous sections, and
Harmless and Prejudicial Error, 5 C. L. 1620.
No objection urged to amount of verdict and
preponderance of evidence supporting it.

Galveston, etc., R. Co. v. Smith [Tex. Civ.
App.] 93 S. W. 184. , Counsel did not commit
reversible error in appealing to the jury in
his closing argument for a verdict for S4,000
it being apparent that the jury were not in-
fluenced thereby since their verdict was for
'52,500. Missouri, etc., R. Co. v. Avis [Tex.
Civ. App.] 91 S. W. 877. A remark by coun-
sel in a personal injury case that "the rea-
son appellant has not been able to earn as
much in shipping and selling mules since
his injury as he was before, was because
there liad been a bad horse market and that
he was trying to make the railroad com-
nanv pav for it." Mullen v. Galvcton, etc.,

U. Co. [Tex. Civ. App.] 92 S. W. 1000.
61. Mullen V. Galveston, etc., R. Co. [Tex.

Civ. App.] 92 S. W. 1000.
62. Denver City Tramway Co. v. Nicholas

[Colo.] 84 P. 813. It was not an abuse of
iiscretion for the trial court to refuse to
arrant a new trial on the ground of the mis-
conduct of counsel in referring in his argu-
ment to an exhibit which had been excluded
from evidence. Carey v. Switchmen's Union
of North America [Minn.] 107 N. W. 129.
Where persistent abuse of correct practice
evidently influenced the jury, in their ver-
dict, a new trial will be granted on appeal.
Prewitt-Spurr Mfg. Co. v. Woodall [Tenn.]
90 S. W. 623.

63. See 5 C. L. 264.
64. State v. Byrd [S. C] 51 S. B. 542.
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has actually been committed and there is reasonable ground to suspect that the per-

son arrested has committed it/^ and will not be liable though it ultimately appears

that the party arrested was innocent."" So, too, one under sentence for felony and

unlawfully at large may lawfully be arrested and returned to imprisonment, even

by a private person, without a warrant."'^

The right to make arrests without warrants is now generally regulated by stat-

ute, and varies in the different states. As a general rule, a peace officer may make

an arrest either with or without a warrant for a crime committed in his presence

or view ^^ at least where the ofEense is a felony or a breach of the peace,°° or if he

knows or has reasonable grounds to believe that a felony '* or criminal offense has

been committed, and that the person arrested has committed it,'^ and, in some

states, believes that he will escape if not immediately apprehended.'^ In some

states officers may also arrest without a warrant if the offender is endeavoring to es-

cape,''^ or for other cause there is liable to be a failure of Justice for want of an of-

ficer to issue a warrant.'^*

es. Enright v. Gibson, 219 IH. 550, 76 N. E.
689; Martin v. Houek [N. C] 54 S. B. 291.

eo. Martin v. Houck [N. C] 54 S. E. 291.

«7. In re Moebus [N. H.] 62 A. 170.

as. If the OfEense is committed in his
presence. Pen. Code 1895, § 896. Porter v.

State [Ga.] 52 S. E. 283. For gambling.
Earl V. State [Ga.] 52 S. E. 78. When such
person is committing an offense in his pres-
ence or when he has reasonable grounds to
believe and does believe in good faith that
the person is committing an offense in his
presence. Ky. St. 1903, § 2885; Cr. Code Pr.

§§ 36, 395. "Weaver v. McGovern [Ky.] 90 S.

W^. 984. Police officer stationed outside a
polling place held authorized to arrest per-
sons within "Without a warrant if he had
reasonable grounds to believe from noises
that disorderly conduct "was taking place
therein though no ofEense was In fact being
committed. A magistrate may arrest with-
out a warrant one committing any misde-
meanor whatever in his view. Cr. Code 1902,
§ 26. May arrest one hauling contraband
liquor within his view, which is a misde-
meanor. State v. Byrd [S. C] 51 S. B. 542
Statute does not violate Const, art. 1, § 16,

protecting a citizen from unreasonable seiz-

ure of his person and property. Id.

60. A constable has original and inher-
ent power to arrest "without a "warrant for
treason, felony, breach of the peace, and
.some misdemeanors less than a felony com-
mitted in his view. Martin v. Houck [N. C]
54 S. B. 29. A peace officer or any other
person may, "without a "warrant, arrest an
offender when the ofEense is committed in
his presence or within his vie"w, if the of-
fense is a felony or an ofEense against the
public peace. Code Cr. Proc. 1895, art. 247.
Brown v. King [Tex. Civ. App.] 93 S. W. 1017.
Under Pen. Code, tit. 9, c, 3, it is a disturb-
ance of the peace to rudely display a pistol
or other deadly weapon in or near any pri-
vate house, in a manner calculated to dis-
turb the inhabitants thereof. Id. Evidence
held Insufficient to show that plaintiff dis-
played a weapon, or that he committed this
offense in the presence of the deputy sheriffs
who attempted to stop and search him. Id.
Under Pen. Code 1895, art. 342, any person
unlawfully carrying a pistol about his per-
sr>n under the circumstances therein set

forth may be arrested by any peace officer

without a "warrant and carried before the
nearest justice for trial, and any such per-
son who fails or refuses to arrest such per-
son on his 0"wn kno"wledge or upon informa-
tion from some credible person is punish-
able by a fine. Id. Before such duty arises
or the power so conferred can be exercised,
however, it must appear that fact constitut-
ing violation of the law is witliin the per-
sonal knowledge of the officer, or that some
credible person has informed him of the fact.
Id. Evidence held not to justify arrest. Id.

TO. "When he has reasonable grounds for
believing that the person arrested has com-
mitted a felony.- Cr. Code Prac. § 26. John-
son V. Collins [Ky.] 89 S. "W. 253. Evidence
held to sho"w that officers had reasonable
grounds to believe that felony had been com-
mitted. Instruction approved. Id.

71. When a criminal ofEense has in fact
been committed and he has reasonable
ground for believing that the person to be
arrested has committed it. Cr. Code, § 342
(Rev. St. 1903, p. 677). Wood v. Olson, 117
111. App. 128. Arrest by officer for gam-
bling held unlawful unless it appears from
greater weight of the evidence that ofEense
was actually committed. Id. An officer may
justify an arrest without a warrant for an
offense not committed in his presence by
showing that a charge had been made of the'
commission of a felony, and that he had rea-
sonable cause to believe that such felony
had been committed and that the person ar-
rested had committed it. Shannon's Code,
§ 69.97. McCaslin v. McCord [Tenn.] 94 S. W.
79.

72. If he knows or has reasonable ground
to believe that a felony has been commit-
ted, and that a particular person is guilty,
and also believes that he will escape if not im-
mediately apprehended. Revisal 1905, § 3178.
Martin v. Houck [N. C] 54 S. B. 291.

73. Pen. Code 1895, § 896. Porter v. State
[Ga,] 52 S, B, 283, The evasion of an illegal
arrest by flight does not authorize the ar-
rest of a person as a fugitive endeavoring to
escape. Refusal to give Instruction held er-
ror. Id. Where it is not shown that person
attempted to be arrested by marshal had
violated any ordinance of the town other
than by proof of a verbal complaint made
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As a general rule a private citizen may make an arrest for a public offense com-

mitted in his presence, when the person arrested has committed a felony, though

not in his presence, or when a felony has been committed and he has reasonable cause

to believe that the person arrested committed it,'^ or on an immediate aud fresli

pursuit of one who has escaped from jail or from his custody after having been law-

fully arrested,'" and in order to justify an arrest for a crime committed out of his

presence he must be able to show by a preponderance of the evidence that a felony

was in fact committed, and that the person arrested committed it or that he had

reasonable cause to believe that he did so." In some states, however, he may make
an arrest only when an offense is committed or attempted to be committed in his

presence,'' or when he Icnows that the person arrested has committed or is about to

commit an offense,'" in which case he must show both that a crime has been commit-

ted and that the person arrested is in fact the guilty party.'"

An ofBeer having reasonable cause to believe that a person named in a warrant,

or one whom he seeks to arrest on a charge of felony, is in the dwelling house of

another, may, after giving notice of his intention and a refusal to admit him, break

open doors if necessary to the prosecution of his search.'^ A private person seeking

to make an arrest for a felony has, however, as a general rule, no right to break into

to the officer by another that he had created
a disturbance and he eluded the officer to
prevent an illegal arrest, his avoidance of

the officer by flight is not such an endeavor
to escape as will justify his arrest without a
vrarrant. Id. Under Shannon's Code, §§ 7006,

7007, an officer -without a "warrant may
make an immediate pursuit and recapture of
a person charged tvlth crime who has es-

caped, either from jail or from his personal
custody. McCaslin v. McCord [Tenn.] 94 S.

"W. 79.

74. Pen. Code 1895, § 896. Porter v. State
[Ga.] 52 S. B. 283. Where mayor had au-
thority to issue warrant for apprehension
of persons charged with violation of town
ordinances,, and was in town, and name and
identity of accused was known and haste
was not imperative, held that arrest coul'1

not be justifled on this ground though mayor
was at home sick, where it did not appear
that he was incapacitated from attending
to business. Id.

75. Shannon's Code, |§ 7002, 7005, was In-

tended to cover whole subject of arrest
without a warrant by a private person. Mc-
Caslin V. McCord [Tenn.] 94 S. W. 7 9.

76. Under Shannon's Code, §§ 7006, 7007,

a private person may immediately pursue
and recapture one who has been lawfully ar-

rested by him under §§ 7002-7005, and who
has escaped from his custody. McCaslin v.

McCord [Tenn.] 94 S. W. 79. Sections 7002-

7005 do not authorize a private person to

make an arrest for an escape except where
the escape is itself by law a felony. Id.

Statute does not authorize either a private
person or an officer to arrest, without a war-
rant, one • ho has escaped from Jail or from
custody when the pursuit is not immediate
or fresh. Id. Instructions held erroneous.
Id. Nor does it authorize private citizens of

one county to go into other counties without
warrants in search of criminals, except in

cases of fresh pursuit of a fleeing felon en-
deavoring to avoid immediate capture on an
original arrest, or on immediate pursuit
after arrest and escape. Id.

77. Must be able to show by a prepond-
erance of the evidence that a felony has been
committed, and. on proving this, may com-
plete his justification by showing that he
had reasonable cause to believe that the per-
son arrested committed it. Shannon's Code.
5 7092. McCaslin v. McCord [Tenn.] 94 S.

W. 79.

7S. Under Kurd's Rev. St. 1903, c. 38, § 342,
p. 677, cannot make an arrest on the ground
of probable cause. Enright v. Gibson, 219
111. 550, 76 N. E. 689. 'Averment in count for
false imprisonment that arrest and imprison-
ment were without reasonable or probable
cause, held properly treated as surplusage.
Id. Where declaration in action against
private citizen contained a count for false
imprisonment and one for malicious prose-
cution, held that instructions with reference
to doctrine of probable cause were properly
modified so as to be rendered applicable to
last count only. Id. May arrest for a fel-
only without a warrant If the offense has
been committed in his presence, and he has
reasonable ground to believe the suspected
party to be guilty. Revisal 1905, § 3177.
Martin v. Houck [N. C] 54 S. E. 291. But if
no such crime has been committed by any
one, an arrest by a private individual with-
out a warrant is illegal. Evidence in action
for false imprisonment held not to show
that any crime had been committed. Id.

70. A private citizen knowing that one
has committed or is about to commit a crime
may arrest him or cause him to be arrested
without a warrant. Pandjiris v. Hartman
[Mo.] 94 S. W. 270.

80. Enright v. Gibson, 219 111. 550, 76 N.
E. 689. It he was not guilty then such citi-
zen is liable to him for damages sustained
by reason of such arrest. Pandjiris v. Hart-
man [Mo,] 94 S. W. 270. Fact that party
making the arrest acted without malice, or
under advice of counsel, or had reasonable
cause to believe the arrested party to be
guilty is no defense. Id.

81. McCaslin v. McCord tTenn.] 94 S. W.
79.
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the house of any person other than the one sought to be axrested,^^ except upon im-

mediate and fresh pursuit of one whom he has lawfully arrested and who is escaping

from his custody.*'

A police officer was not known to the common law and therefore can exercise

ohly such powers as are given him by statute.^* Statutes regulating the right to

make arrests without warrants apply equally to municipal peace officers, such as

policemen, or town marshals.*' In executing warrants a constable is a ministerial

officer, and in the apprehension of those who violate the law is a conservator of the

peace,*^ The fact that the violation of a municipal ordinance may not amount to

either a felony or a misdemeanor does not dispense with the statutory requirements

in regard to issuing a warrant for the offender.*^

§ 2. Privilege from arrest.^^— The fact that one is in bankuptcy exempts him
from arrest on civil process in proceedings to collect a debt from which a discharge

in bankuptcy would be a release.*' A final adjudication on the bankrupt's applica-

tion for a discharge terminates his privilege.""

§ 3. Complaint, affidavit, or information to procure warrant."'^—^When a

charge has been examined by a magistrate, and the evidence taJcen, and the exami-

nation warrants an order holding the defendant to answer, the imperfections of the

complaint are cured and the commitment is legal. °^ In some states an information

mot predicated upon an affidavit made before an officer authorized by law to take

the same has no proper basis and a prosecution cannot be maintained thereon."'

The affidavit need not negative exceptions in the statute which the defendant is al-

leged to have violated."* A city court auhorized- to issue warrants has authority

82. Under Shannon's Code, § 7004, a pri-

vate person seeking to make an arrest for
felony may, after notice of his intention to

make an arrest, and a refusal to admit him,
break 'open an outer or inner door, or win-
dow, of the dwelling house of the person
sought to be arrested, but not that of a
stranger. McCaslin v. McCord [Tenn.] 94 S.

"W. 79. Where one convicted of felony in

H. county escaped' to B. county and from
there to G. county, and about a week later
the sheriff of B. county and others attempted
to arrest him in G. county without a war-
rant, held that they were to be regarded as
private citizens and hence had no right to
break open doors of dwelling house of a
stranger. Id. Instructions held erroneous.
Id.

83. Under Shannon's Code, § 7007, a pri-
vate person may, upon immediate and fresh
pursuit of one whom he has arrested for
felony and who is attempting to escape,
break open the outer or Inner door, or win-
dow, of any dwelling house in which the
fugitive has sought refuge no matter to
whom it belongs, provided he first gives
proper notice. McCaslin v. McCord [Tenn.]
94 S. W. 79.

84. Martin v. Houck [N. C] 54 S. E. 291.

85. Pen. Code 1895, § 896, applies to mar-
shals, and while they have authority to make
arrests for violations of town ordinances,
they cannot do so without warrants save
under the circumstances therein enumerated.
Porter v. State [Ga.] 52 S. E. 283.

86. Constable under Revisal 1905, § 2939
Martin v. Houck [N. C] 54 S. E. 291.

87. Porter v. State [Ga.] 52 S. B. 283. Or-
dinance defining disorderly conduct and pre-
scribing duties of marshal held relevant in

trial for assault with intent to murder him
by one resisting arrest, as showing his au-
thority to make arrests for misconduct such
as he was informed defendant had commit-
ted. Id.

88. See 5 C. L. 265.
80. Must appear that he was in bank-

ruptcy. Gibson v. Holmes [Vt.] 62 A. 11.

Certified copies of docket entries in bank-
ruptcy court held inadmissible to show such
fact, since they were no record, but only
minutes from which to make a record. Id.

90. Gibson v. Holmes [Vt.] 62 A. 11.
Plaintiff's testimony that he had filed his
petition in bankruptcy before his arrest held
insufllcient to show that he was in bank-
ruptcy at the time of his arrest, where it

did not appear when he filed such petition.
Id.

91. See 5 C. L,. 265.
92. People v. Warner, 147 Cal. 546, 82 P.

196.

03. Code Cr. Proc, art. 467. Johnson v.
State [Tex. Cr. App.] 85 S. W. 274. In Texas
city attorneys have no authority to take
oaths to complaints before any other court,
or for use before any other court, than the
corporation court. Code Cr. Proc, arts. 34,

36, 467, Acts 26 Leg. p. 42, o. 33, § 6, con-
strued. Johnson v. State [Tex. Cr. App.] 85
S. W. 274.

94. An affidavit for arrest under Rev. St.

§ 4364—20, is sufficient when the defendant
is charged with keeping a place open on Sun-
day, "the same being a place where intoxi-
cating liquors are on other days of the week
exposed for sale and sold." The exception
provided by the statute must in such a case
be established by the defendant, and It is
not necessary that it be pleaded. Schlagel
V. State of Ohio, 3 Ohio N. P. (N. S.) 429.
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to allow the amendment of an affidavit of complaint made before a justice of the

peace and returnable to it.°' The defendant may raise any questions touching the

legality of his arrest upon a proceeding to be discharged from custody, but if he

gives bail to answer the charge, he cannot raise such questions by motion to quash

after indictment found.'"

§ 4. The warrant and its issuance.^''—A warrant may generally be issued in

any county in which the person sought to be arrested is found.'* The statutes of

Missouri provide that complaints subscribed and sworn to by anyone competent to

testify against the accused may be filed with any justice of the peace, and that if

the justice is satisfied that the accused is about to escape and has no known place

of permanent residence or property in the county likely to restrain him from leaving

for the offense charged, he shall immediately issue his warrant and have the accused

arrested, and held until the prosecuting attorney shall have time to file an informa-

tion."' The filing of the complaint with the justice gives him jurisdiction of the

subjeet-matter,^aiid the objects and purposes of the person making it do not affect

his jurisdiction.^ He is not required to execute any writing evidencing the neces-

sity arising for the issuance of a warrant, either by a docket entry, or an indorse-

ment on the writ, or otherwise.^

Where the statute authorizes the appointment by the board of commissioners

of a mayor pro tempore to exercise the duties of the mayor in the event of his sick-

ness or absence, and authorizes the mayor to issue warrants in criminal Cases, the

mayor pro tempore may issue such warrants.* The regularity of his appointment
cannot be questioned collaterally.'' Mere irregularities do not render a warrant

void."

§ 5. Mahing arrest, and heeping and disposal of prisoner.''—As a general rule

it is the duty of an of&eer, in making an arrest, to state his official chariacter and
the cause of the arrest, exhibiting his warrant, if he has one,* but the failure to dp
so does not justify homicide or even physical resistance by the party arrested, with-

out an inquiry on his part as to the authority for his arrest.' One may resist an

95. Under Acts 1901, p. 1865, § 24, giving
city court of Bessemer authority to issue
warrants. Wltherspoou v. State [Ala.] 39

So. 356.

96. When a defendant enters bail to an-
swer to a charge of having at a given time
and place stolen personal property from the
possession of a person named, he is pre-
sumed to know that the indictment founded
upon the preliminary accusation will in le-

gal language charge the crime of larceny,
and state the quantity of the goods, and
aver the property to be in a certain owner.
Wi-itten accusation held sufficient. Com-
monwealth v. Dingman, 26 Pa. Super. Ct. 615.

97. See 5 C. L. 266.

98. Warrant may be Issued in any county
in which the person sought to be arrested
is found. McCaslin v. McCord [Tenn.] 94 S.

W. 79.

99. Rev. St. 1899, § 2750. State v. Stoble
[Mo.] 92 S. W. 191. Is not necessary that

justice be satisfied that accused is about to

escape to avoid arrest before he can Issue

warrant, but It is sufficient if accused has
no known place of permanent residence or

property in the county. Id.

1. State V. Stoble [Mo.] 92 S. W. 191.

2. The objects and purposes of one mak-
ing and prosecuting a- charge against one

for a misdemeanor. State v. Stoble [Mo.]
92 S. W. 191.

3. State V. Stoble [Mo.] 92 S. W. 191.
4. State V. Thomas [N. C] 53 S. E. 522.

Revlsal 1905, §§ 2933-2935, 3156-3162, con-
strued. Id.

5. Not in prosecution for resisting arrest
where defendant claims warrant was void
because of want of power to issue it. State
V. Thomas [N. C] 63 S. E. 522.

6. Fact that warrant was signed' by
judge when It should have been issued by
clerk by order of the court held not to ren-
der it void. Monroe v. Berry [Ky.] 94 S.
W. 38.

7. See 5 C. L. 266.
8. State V. Byrd [S. C] 51 S. B. 542.
9. State V. Byrd [S. C] 51 S. E. 542.

Where magistrate had right to make the ar-
rest, defendants could not justify resistance
on ground thai; he did not give them express
notice that he was an officer, if that fact
was known to them. Id. Where defend-
ants knew they were actually engaged in
the commission of a crime which subjected
them to arrest without a warrant by magis-
trate or certain other officers, and shot
without inquiry, held that they did so at
their peril. Id. Instruction in trial for
homicide as to right to resist arrest held
properly refused. Id.
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unlawful arrest by the use of all necessary force," or may avoid the attempted arrest

by running away from the officer/^ but resistance disproportionate to the effort

]nade to take him into custody is unlawful.^" An illegal arrest is usually nothing

more than a trespass, and does not excuse a homicide committed in resisting it, un-

less it appears that such killing was necessary in self-defense, that is to prevent

death or great .bodily harm." If one fires at the officer with a gun and misses him,

when such resistance is unnecessary to defend himself from an illegal arrest, the

offense is merely an unlawful shooting at another, not in self-defense, and does not

amount to an assault with intent to murder.^*

In Kentucky a justice of the peace has no authority to appoint a special bailiff

to execute a warrant of arrest issued under the criminal code.'-^ In Georgia an in-

spector of roads and bridges who has been sworn in as a deputy sheriff as authorized

by law has the same power as other deputy sheriffs to nialce arrests for violations

of the criminal laws.^" His appointment and qualification as deputy sheriff may be

shown by proof that he acts as such, without production of the written appoint-

ment.^^

Sheriffs making arrests without warrants outside of their counties have no

greater rights than private citizens.^* The right of a constable to arrest without

a warrant is generally confined to the limits of the town,^" and a police ofiicer has,

as a rule, no authority to make arrests outside of the city for offenses committed
beyond its limits.^"

§ 6. Preliminary hearing, binding over, or discharge.-^—^When an arrest is

jnade without a warrant defendant must ordinarily be forthwith carried before the

most convenient magistrate of the counter, to whom the grounds of arrest must be

stated, and who must forthwith proceed to an examination.^^

The examination must be conducted substantially in the manner prescribed by
the statute,^^ but irregularities or errors in the proceedings are immaterial where

10. Porter v. State tGa.] 52 S. E. 283.

One who has committed a misdemeanor may
use proportionate force in resistance. Id.

11,12. Porter v. State [Ga.] 52 S. E. 283.

IS. State V. Byrd [S, C] 51 S. E. 542.

One has no right to kill another or to do
him great bodily harm to prevent a mere
trespass arising from the attempt of the
latter to arrest him without authority. Nee-
ley V. Com. [Ky.] 93 S. W. 596. If resist-

ance disproportionate to the effort made to
take one into custody culminates in a hom-
icide, he' is guilty of manslaughter. To slay
officer who is without authority of law to
make an arrest for a misdemeanor, where
the motive is merely to avoid an illegal ar-
rest, is manslaughter and not murder. Por-
ter V. State [Ga.] 52 S. E. 283.

14. Where it appeared that firing on mar-
shal was without excuse, verdict finding de-
fendant guilty of assault with intent to
murder held wholly unauthorized. Porter v.
State [Ga.] 52 S. E. 283.

15. Not to execute warrant in proceed-
ings to require one to keep the peace. Cr.
Code Prac, §§ 26, 382-393, construed. Nee-
ley v. Com. [Ky.] 93 S. W. 596.

18. Inspectors under Act Dec. 8, 1899
[Acts 1899, p. 89, Epps' Code Supp., §§ 6097,
6103). Earl v. State [Ga.] 52 S. E. 78.

17. Earl V. State [Ga.] 52 S. E. 78.

18. Where one convicted of felony in H.
county escaped to B. county and from there
to G. county, and about a week later the
sheriff of B. county and others attempted to

arrest him in G. county without a warrant,
held that they were to be regarded as pri-
vate citizens, and hence had no right under
Shannon's Code, §§ 7004, 7006, to break open
doors of dwelling of a stranger. McCaslin
v. McCord [Tenn.] 94 S .W. 79.

19. Revisal 1905, § 2939. Cannot justify
arrest as an ofHcer where he did not arrest
in the town. Martin v. Houck [N. C] 54 S.
E. 291. In such case co-defendants who
acted as his deputies cannot justify under
him. Id.

20. Police ofHcers of the city of St. Louis
have no authority to arrest offenders in St.
Louis county for offenses committed in such
county and outside of the city. Act March
15, 1899 (Laws 1899, p. 51), and St. Louis
city charter, § 14, Rev. St. 1899, p. 2467, con-
strued. State v. Stobie [Mo.] 92 S. W. 191.

•21. See 5 C. L. 267.
22. Cr. Code Prac, §§ 46, 48. Johnson v.

Collins [Ky.] 89 S. W. 253. Statute held
sufficiently complied with. Id.

23. Where accused was arrested on a
complaint and warrant charging murder in
the first degree, pleaded not guilty, and an
adjournment was taken, and on the ad-
journed day an examination was held and an
inquest taken, and the justice found that
there was probable cause to believe the de-
fendant guilty of murder, ordered the pro-
ceedings stopped, and the defendant sent to
jail to appear before the circuit court to
answer thereto, and issued a commitment
under which defendant was committed to
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the defendant is not thereby deprived of any substantial rights.^* In the absence

of a showing to tlie contrary it is presumed that the proceedings leading up to the

commitment of the defendant by the magistrate were regularly conducted. ^° In
order to hold the defendant and put him on his trial, the committing magistrate is

not required to find evidence sufficient to warrant a conviction," but all that is

necessary is that there be sufficient legal evidence to make it appear that a public

offense has been committed, and that there is sufficient cause to believe the defend-

ant gui]ty thereof. ^^

In Texas there is no legal necessity for examining trials by justices of the

peace in misdemeanor cases,^* and the justice is not entitled to fees for holding

them.^' In Louisiana neither the coroner's jury nor the coroner has authority to

determine the degree of criminality on the part of the accused, and their action

in so doing, and the action of the district judge in making such action or the evi-

dence talcen at the inquest the basis and authority for admitting the parties to bail,

are nullities and should be disregarded when one offers to make affidavit charging

them with a higher crime.'"

§ 7. Custody awaiting indictment or trial.^'^—-In Kentucky the transfer of a

prisoner from one jail to another in the same county is discretionary.'^

Abbest op Judgment; Aekest on Civil Peocess, see latest topical index.

ARSON."

The Crime (S71). Indictment and Prosecutions (272)*

The crime,?*—At common law the offense of arson was one against the habita-

tion and not against property,'^ the purpose being to protect human life and safety,

and its gist lay in the malicious burning of a house or dwelling of another.'" Where

jail, held that defendant had a legal prelim-
inary examination. Montgomery v. State
[Wis.] 107 N. W. 14.

24. Order of county judge, sitting as an
examining court, transferring prosecution of
accused to circuit court pending examina-
tion, held irregular, but not illegal where
evident intention was to surrender jurisdic-
tion of the Investigation to circuit court
and grand jury, and the latter had concur-
rent jurisdiction to conduct such investiga-
tion, and there was no objection or excep-
tion by the accused. Monroe v. Berry [Ky.]
94 S. "W. 38. Effect was to giye circuit court
and grand jury complete jurisdiction over
the person of the accused, the same as if

he had been held over by the examining
court. Id. The adjournment of a prelim-
inary examination by a justice of the peace
for a longer period than that allowed by
statute does not dender the subsequent ex-
amination a nullity unless it has actually
prejudiced the defendant, or has tended to

his prejudice in respect to a substantial
right. Adjournment for more than three
days In violation of Rev. Codes 1899, § 7954.

State v. Foster [N. D.] 105 N. W. 938. Is a
mere error or mistake in proceedings which,
under Rev. Codes 1899, § 8423, does not ren-
der it void where no prejudice is shown. Id.

Irregularities in examination held not to

have sacrificed any substantial rights of de-
fendants. Johnson v. Collins [Ky.] 89 S.

W. 253.

25. Defendant must make some showing
to the contrary. People v. Warner, 147 Cal.

646, 82 P. 196.

«e. In re Mitchell [Cal. App.] 82 P. 347.

27. Evidence held sufficient to warrant
justice In holding accused and committing

him for trial. In re Mitchell [Cal. Appf] 82
P. 347.

28. Justice can take the affidavit and
turn it over to the county attorney, upon
which he can file an information in the
county court, from which court a warrant
may issue for the arrest of the accused, and
in which court he may be subsequently
tried. Ex parte Way [Tex. Cr. App.] 89 S.

W. 1075.
29. No statute authorizing them. Ex

parte Way [Tex. Cr. App.] 89 S. W. 1075.
30. Coroner's jury returned verdict that

for the deatli of a certain person a certain
other named person was responsible for
manslaughter as principal and certain other
persons as accessories, and coroner made
affidavit against such persons in conformity
thereto. Parties were not arrested and no
preliminary examination was had, but dis-
trict judge admitted the parties to bail on
the force and strength of the antecedent
proceedings, and thereafter refused to take
affidavit of one who alleged that he was
present at the homicide and personally
cognizant of the facts, and who requested
that he be allowed to make affidavit to the
tact and to charge the parties with murder.
Held that it was the duty of the court to
accept the affidavit, and to cause the par-
ties to be arrested and a preliminary exami-
nation to be made, and mandamus would
lie to compel him to do so. State v. Elfer
[La.] 40 So. 370.

31. See 5 C. L. 268.
32. Not subject to review by mandamus.

Monroe v. Berry [Ky.] 94 S. W. 38.

33. See Clark & Marshall on crimes [2nd
Ed.] § 410, p. 619.

34. See 5 C. L. 268.
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congress by statute provides for the punishment of arson without further definition,

the"common-law definition is deemed adopted." In some states malice and willful-

ness are both essential ingredients of the crime.^* An act is willful in law only

when it involves some degree of conscious wrong or evil purpose upon the part of

tlie actor, or at least an inexcusable carelessness or recklessness on his part, whether

tlie act be right or wrong.^' A malicious act generally involves all that is included

in the term willful, and is further marked by either hatred or ill will toward the

party injured, or such utter recklessness and disregard of the rights of others as

denotes a corrupt or malevolent disposition.^" As in other cases to constitute an

attempt to commit the crime there must be an intention to commit it, and some

overt act, falling short of the completed crime, must be done toward its commis-

sion.*^

Indictment and prosecution. Indictment.*^—As in other cases the indictment

must fully apprise defendant of the accusation against him,*' and aver all the es-

sential elements of the crime.f* An indictment for the common-law crime must
charge that the burned building was a dwelling house or place of abode.*° An aver-

ment of the value of the property is unnecessary imless value enters into the degree

of the crime or affects the punishment.*' An averment that the burned building

was situated in a designated city sufficiently describes it.*^ The proof must, of

course, correspond with the allegations of the indictment.*'

Evidence.'^^—The usual rules of criminal evidence apply.^" A quarrel between
the defendant and the occupant of the house burned and accompanying threats to
burn may be shown.'^i "Wliere defendant occupied the burned building the fact

35,30. United States v. Cardish, 143 F.
640.

37. XTnited States v. Cardish, 143 P. 640.
Act March 3, 1885. c. 342, § 9, 23 St. 385, pro-
viding for the trial and punishment of In-
dians committing' "arson" and other crimes
on an Indian reservation, uses that term in
its common-law sense, and it does not in-
clude burning of building other than a
dwelling house and not occupied as such.
Id. Congress did not have in mind and in-
tend to include the malicious burning pen-
alized by Rev. St., § 5386,, punishing the
burning of buildings in forts, etc. Id.

3S. Code, § 4776-4780. State v. "Willing
[Iowa] 105 N. W. 355. Instruction defining
malice In terms identical with the accepted
definition of willfulness, held prejudicially
erroneous, where charge as a whole Ignored
necessity which state was under to estab-
lish malice as an essential element of the
crime. Id. Involves the elements of both
willfulness and malice. State v. Harvey
[Iowa] 106 N. W. 938.

39,40. State v. Willing [Iowa] 105 N. "W.
355.

> 41. Mere preparation for its commission
is not sufficient. State v. Taylor [Or.] 84 P.
82. Where defendant employed two other
persons to commit the crime, gave them the
materials with which to do it, showed them
how to start a slow burning fire, paid them
(or their services, gave them a horse to
ride, and started them on their way, held
tfiat he was guilty of overt acts justifying
his conviction of an attempt under B. & C.
Comp., § 2159. Id.

42. See 5 C. L. 269.

4S. Indictment charging that accused In
the nighttime did unlawfully, willfully, and
maliciously set Are to and attempt to burn
a certain building owned by A. and occu-
pied by B. as a dwelling house held to suffi-

ciently allege an attempt to commit arson,
though needlessly prolix. Kinchien v. State
[Pla.] 39 So. 467. Information held to
charge defendant and his -wif'e with the con-
summated offense of arson and not with a
conspiracy to commit It, and hence to be
good. State v. Mann, 39 Wash. 144, 81 P.
561.

44. Neither count of indictment held to
allege arson in either the 'first or second de-
gree under Code 1896, §§ 4336, 4337, pre-
scribing forms for such indictments. Stou-
denmire v. State [Ala.] 40 So. 321.

45. Indictment charging the burning of
a building "used as a schoolhovise and build-
ing," etc., held insufficient to aver offense
under Act March 3, 1885, c. 342, § 9, 23 St.
385. United States v. Cardish, 143 P. 640.

46. Held unnecessary. Ayres v. State
[Tenn.] 91 S. W. 195.

47. Is sufficient to allege that it Is within
Jurisdiction of court. Ayres v. State [Tenn.l
91 S. W. 195.

48. Fatal variance between proof that
building burned was a barn and Indictment
under Code, § 4337, for arson in second de-
gree charging the burning of a corncrib, the
statute showing an intention to regard the
two as separate and distinct strucures.
Jackson v. State [Ala.] 40 So. 979.

40. See 5 C. L. 269.
50. See Indictment and Prosecution, 5 C.

L. 1790. As between memory of witness as
to contents of insurance policy and a mem-
orandum of its contents his memory is the
best evidence, even though he is compelled
to use the memorandum to refresh his mem-
ory. State V. Mann, 39 Wash. 144, 81 P. 561.
Testimony of insurance agent as to contents
of policy on property held inadmissible as
not the best evidence. State v. Harvey
[Iowa] 106 N. W. 938.

Bl. Where witness's testimony shows
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that he removed goods therefrom shortly before the fire is admissible as tending to

show motive and to connect the defendant with the crime charged."^ The remote-

ness of the removal from the time of the fire does not render such evidence inad-

missible bnt goes only to its probative foree.^^ Testimony that the witness could

have saved certain persons had he known that they were in the building,^* evidence

of admissions of defendant to an insurance adjuster that he had had fires in other

buildings previously occupied by him/^ and evidence that he refused to allow an

examination of his goods after the fire,''' is inadmissible. So is evidence of the

chief of the fire department that he had one of his men watching the building at

night for several days after the fire,^' and his opinion as to the effect of certain

conditions in the building produced by opening doors and windows.'* Cases deal-

ing with the admissibility of evidence to show the origin and cause of the fire,'"

motive,"" the ownership of the burned building,*^ and to impeach or contradict the

defendant,"^ and the sufficiency of the evidence to sustain a conviction/' will be

found in the notes.

that he was present at a quarrel on the
afternoon of the night of the burning. Kin-
chien v. State [Fla.] 39 So. 467.

52. State V. Mann, 39 Wash. 144, 81 P.
561.

53. Fact that shipments were made seven
and five days before fire. State v. Mann, 39

"Wash. 144, 81 P. B61.

'54. Testimony that witness could have
saved certain persons had he known that
they were in the building held irrelevant

and prejudicial as calculated to inflame the
jurors' minds against the accused. State v.

Harvey [Iowa] 106 N. "W. 938.

55. "Where alleged motive was to secure
insurance. People v. Brown, 96 N. T. S. 957.

Its admission and the refusal to strike it out
held error, particularly where court refused
to admit evidence that one of the other fires

referred to was in a building occupied by
defendant's brother. Id.

56. People V. Brown, 96 N. T. S. 957.

57. Is in effect giving action of chief as

indicating his opinion that fire was suspi-
cious and premises needed watching to pre-
vent a further fire. People v. Brown, 96 N.

T. S. 957.

58. That it would create a "nice kind of

a draft." People v. Brown, 96 N. T. S. 957.

Is not a proper subject for expert evidence
and chief is no more an expert than the jur-

ors. Id.

50. Where state's theory was that de-
fendant set fire to the building after sat-

urating a part of it with kerosene, evidence
that three or four days after the fire wit-
ness examined the ground under defendant's
room in the house and that it smelled of

kerosene was admissible. Was not too re-

mote, but its value was for the jury. State
V. Watson [Or.] 85 P. 336. Coal oil can,

sacks and excelsior saturated with oil, etc.,

taken from defendant's room in the burned
house, which were shown to have been
safely preserved until the time of the trial

and which were properly Identified held ad-

7 Curr. Law — 18,

missible as tending to show the origin and
cause of the fire. Id.

60. Where existence of motive attempted
to be shown by the state depended largely
on the relative value of the property to the
amount of insurance, and insurance agenc
had testified as to the writing of a policy
on the property, held error to strike out his
statement on cross-examination that he took
the usual precautions required by the com-
pany to ascertain the value of the property,
and thought it a good risk and not over-
insured. State V. Harvey [Iowa] 106 N. W.
938.

61. "Where indictment laid ownership in
W. and state claimed that W. subleased
from defendant, and that defendant leased
a room from "W., held that a receipt given
by defendant to "W. while he was in- jail was
admissible to show that W. was the owner
for the purposes of the case. State v. Wat-
son [Or.] 85 P. 336. Where witness swore
that he had used a brush and oil in sweep-
ing the floor of the burned building, his dec-
larations ten days after the fire that oil on
floor was put there for a purpose did not
tend to contradict such testimony and was
inadmissible to impeach him. People v.

Brown, 96 N. T. S. 957.

62. Testimony that witness saw female
defendant in the crowd at the fire and that
her hair was in perfect order held admissi-
ble, where defendant resided in the build-
ing which was burned jn the nighttime, and
she claimed to have hastily escaped through
the window after discovering the fire. State
V. Harvey [Iowa] 106 N. W. 938.

63. Elvldencc held nnfllcient to Hu.stai9 n
conviction. State v. Mann, 39 Wash. 144, 81
P. 561. For attempt. Kinchien v. State
[Fla.] 39 So. 467. Held not such a lack of
evidence as to warrant appellate court in
directing a dismissal of the prosecution.
State V. Harvey [Iowa] 106 N. "W. 938.

Kvldcnee held Insufficient. Scott v. Cora.
[Ky.] 90 S. W. 960. Circumstantial evi-

dence. State V. Morney [Mo.] 93 S. W. 1117.
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Instructions.^*—Willfulness and malice should both be defined where they are

elements of the crime."^ Instructions may assume the truth of facts in regard to

which there is no conflict in the evidence.*"

ASSAULT AND BATTERY.

§ 1. Nature nnd Elleiuents of Criminal Of-
fense (274). Aggravated Assault (274).

§ 2. Defenses (274).
g 3. Indictment (274).

§ 4. Evidence; Instructions; Verdict; Pmt-^
Isbment (274).

g S. Civil Liability (27.5). Defenses (27e).
Pleading, Evidence, and Trial (276).

Qualified assaults are elsewhere treated."''

§ 1. Nature and elements of criminal offense.^^—Assault is defined in many
states by statute,"" but, in general, is an unlawful attempt, by violence, to do injury

to the person of another,'"' with the present ability to carry the attempt into execu-

tion.''^

Aggravated assault.''^—Where one fires upon his assailant .while under a sudden

passion aroused by the attack, the offense is reduced from an assault to murder to

aggravated assault,'^ though the right of self-defense has ceased.''* An assault with

intent to commit rape may constitute an aggravated assault where the force used

was insufficient to constitute the former offense.''^ One who fires a revolver merely

to frighten his assailant is guilty of simple assault only.''"

§ 2. I>fi/ewses."-Since the act must be unlawful, a person standing, in loco

parentis may administer reasonable chastisement to a child,''* but if the punish-

ment is immoderate and results in permanent injury or is done malo animo, it be-

comes criniinal.'"' One attacked may use force in the defense of his person, but the

force employed must be commensurate with the necessity therefor,*" and he must
not have provoked the difficulty in the first instance.*^ ISTo looks or gestures, how-
ever insulting, or words, however offensive, justify an assault,*^ nor does the de-

manding of illegal fees by a toll gate keeper.** As specific intent is not an essential

element of assault, drunkenness constitutes no defense.**

§ 3. Indictment.^^—An indictment charging assault in the language of the

statute defining the offense is sufficient.*" Present means of carrying the attempt
into execution must be alleged.*'

§ 4. Evidence; instructions; verdict; punishments^—The general rules of

criminal practice as to the admissibility of evidence are applicable.*' In Texas on

64. See 5 C. L. 269, n. 97.

€5. State V. Harvey [Iowa] 106 N. W. 938.

66. Statement in instruction that evi-
dence tended to show that defendant leased
room "where fire occurred, and that there
were found in such room a can of oil, etc.,

held not to invade provice of jury. State
V. "W'atson [Or.] 86 P. 336.

67. See Homicide, 5 C. L. 1702; Rape, 6

L. 1237, and like topics.
68. Ree 5 C. L. 269.

6S>. Where defendant drew a revolver
Baying that he would put prosecuting wit-
ness out of misery, and was only prevented
by -third persons, he is guilty within the
Code. State v. McFadden [Wash.] 84 P. 401.

70. State v. Truitt [Del.] 62 A. 790.

71. State V. Wilson [Del.] 62 A. 227; State
V. Brown [Del.] 63 A. 328.

12. See 5. C. L. 270. n. 6-8.

73. Barnett v. State [Tex. Cr. App.] 93
S. W. 722

74. Cooper v. State [Tex. Cr. App.] 14
Tex. Ct. Rep. 94, 89 S. W. 1068.

75. Fewox v. State [Tex. Cr. App.] 90 S.

W. 178.

76. Not of aggravated assault. Barnett
V. State [Tex. Cr. App,] 93 S. W 722

77. See 5 C. L. 270.
78. As a teacher. Holmes v. State [Ala.]

39 So. 569.
79. Holmes v. State [Ala.] 39 So. 569.
SO. One is not justified in stabbing an

unarmed assailant unless there are circum-
stances producing great inequality, as great
superiority in physical strength, etc. Mt-
Evoy v. State, 123 Ga. 506, 51 S. E. 500.

81. Crowe v. Com. [Ky.] 91 S. W. 663.
82. State v. Bell [Del.] 62 A. 147.
S3. Commonwealth v. Rider, 29 Pa. Super.

Ct. 621.

84. State v. Truitt [Del.] 62 A. 790.
8.-;. See 5 C. L. 271.
86. State v. Cummings [low^] 105 N. W.

57.

87. Guy V. State [Ind. App.] 77 N. B. 855.
88. See 5 C. L. 272.
89. Evidence of a subsequent difficulty

between prosecuting witness and a third
person is immaterial where it is not shown
that her injuries were then received. Hon-
eycutt v. State [Tex. Cr. App.] 92 S. W. 421.
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trial for aggravated assault, where the infliction of- an injury is shown, the statute

imposes the burden on defendant to show that the act was innocent."" On a trial

for an assault, proof of a battery may be admitted as a part of the res gesfee of the

assault."^ Under an indictment charging that the aggravated assault was com-
mitted with a knife, such means of assault musit be proved,"^ and also that the knife

was a dangerous weapon."^ On trial of a charge of assault against a teacher for

punishing a pupil, the effect of the battery may be shown." Cases dealing with

the sufficiency of the evidence will be found in the notes.""

The necessity of giving an instruction upon a particular matter is largely de-

termined by the nature of the evidence."^ The instructions should be definite*'

and clear,"* but need not cover immaterial matters."" Where defendant's acts

clearly evince the intent to do injury, it is not error to omit to submit such question

to the jury.^

Under a statute authorizing a fine or imprisonment, a judgment imposing both

is irregular,^ and if imprisonment is imposed it must not be in excess of, that al-

lowed by statute.^

§ 5. Civil liaMlity*—Where two or more assist one another in committing an

80. White's Ann. Pen. Code, art. 5SS.

Thompson v. State [Tex. Cr. App.] 89 S. W.
1081.

91. Davis V. State [Tex. Cr. App.] 90 S.

W. 646.
92. Hext V. State [Tex. Cr. App.] 90 S. W.

43.

93. Otherwise the ofEense wiU be a sim-
ple assault. Hext v. State [Tex. Cr. App.]
90 S. W. 43.

94. As that she was confined to her bed
and the length of time. Holmes v. State
[Ala.] 39 So. 569.

95. Bvldence held suffllcleiit to convict of
aggravated assault where it appears that de-
fendant rudely jerked a rope from the hands
of a two year old child, throwing her down
and injuring her. Davis v. State [Tex. Cr.

App.] 90 S. W. 646. Evidence which is sufll-

cient to authorize a conviction of assault
with intent to kill does not thereby become
insuflScient to convict of aggravated assault.

Butler V. State [Tex. Cr. App.] 13 Tex. Ct.

Rep. 937, 89 S. "W. 647.

96. The giving of an instruction as to the
eftect of provoking an assault upon the right
of self-defense is proper where the evidence
tends to show that defendant used abusive
language towards prosecutor. Coleman v.

State [Tex. Cr. App.] 91 S. "W. 783. WTiere
the evidence presents two issues of defense,

of persons and of property, pertinent in-

structions on both should be given. Wenzel
V. State [Tex. Cr. App.] 90 S. W. 28. "Where
there is no evidence that defendant who
was the aggressor had abandoned his at-

tack, the court is not required to instruct

upon the right of self-defense after aban-
donment. Crowe V. Com. [Ky.] 91 S. W.
663. Evidence in an action of aggravated
assault that defendant fired the revolver to

show that it was loaded did not entitle him
to an instruction on simple assault as he
should then be acquitted. Butler v. State
[Tex. Cr. App.] 13 Tex. Ct. Rep. 937, 89 S.

W. 647.

^97. An instruction using the words "be-
gan the difficulty by advancing upon prose-
cutor with a hoe held in a threatening man-

ner" is not too general in that It allowed
the jury to find that defendant provoked
the difficulty by some unlrtiportant act.
Crowe V. Com. [Ky.] 91 S. W. 663. An In-
struction defining an assault is not erro-
neous in omitting .to state defendant's right
of self-defense, specially where it is sep-
arately stated. State v. Cummings [Iowa]
105 N. "W. 57.

98. Where the defense of property is in-
terposed by one in possession, an instruc-
tion that the jury could not consider the
ownership is misleading as turning the is-
sue upon ownership instead of possession.
Wenzel v. State [Tex. Cr. App.] 90 S. "W.
28. An instruction "An assault and battery
is justified * * • in the necessary de-
fense of the person of defendant or of his
lawful possession of his property, etc." Is in-
sufficient. Id. On trial of an indictment
charging aggravated assault and simple as-
sault, it is sufficient if the court defines the
former by reading the statute and the latter
in clear language of his own. Common-,
wealth V. D'Angelo, 29 Pa. Super. Ct. 378.

99. Where words, however false and in-
sulting, do not justify an assault, the court
need not give an instruction as to the truth
of the statements made. Coleman v. State
[Tex. Cr. App.]' 91 S. W. 783.

1. As where defendant advanced upon
prosecuting witness with a hoe raised in a
threatening manner after making a threat
to kill him. Ctow4 v. Com. [Ky.] 91 S. W.
663.

2. Pen. Code, § 208. Young v. Territory
[Ariz.] 85 P. 482. A judgment sentencing
defendant to pay a fine of $300, "and, in
case of nonpayment, to be imprisoned for
300 days" fails to impose the imprisonment
as a method of satisfying the fine, but im-
poses it as a penalty. Id.

3. Pen. Code, § 208. Young v. Territory
[Ariz.] 85 P. 482.

4. See 5 C. L. 273. Liability of master
for assaults by servant is excluded. See
Master and Servant, 6 C. L. 521; also, Special
Article, 5 C. L. 275.
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assault, they are principals and alike liable for the results.^ The same rules as to

what constitutes concerted action in other torts apply to assault."

What constitutes.''—The making of an indecent proposal to a female does not

amount to an assault upon her.*

Defenses.^—Ownership of property does not justify an assault to recover pos-

session from one who came rightfully thereby, though wrongfully withheld. ''''

Abusive language does not justify an assault.^^

The right to defend one's person is recognized, but to be available, the party

must not have provoked the attack,^^ nor used more force than was reasonably nec-

essary.^'

Where one attempts to prevent another from doing .that which he has a legal

right to do, the latter is not guilty of assault in using the force necessary to over-

come such resistance.^* Sheriff and judges may use force in recovering tlie court

records in the wrongful possession of another.'^^ A conductor may use reasonable

force in preventing an ejected person from re-entering the" train.^" In an action"

against the manager of a hotel for assault, it is no defense that he did not know
that plaintifE was a guest.^'

Pleading, evidence, and triaU^—A notice within a, year from the assault is not
necessary in Wisconsin.^"

Pleading.'"—A declaration in trespass vi et armis is sufficient to justify proof
of an assault" by a conductor while preventing a person from 're-entering a train

from which he had been ejected, and of justification.^^

Evidence.''—Plaintiff must establish his case by a fair preponderance of evi-

dence.^' The courts are divided upon the, question whether the burden is upon
plaintiff to show want of just cause or provocation as a part of his case, or upon
defendant to justify his assault.** Where an assault was committed by the owner

5. Parham v. Langford [Tex. Civ. App.]
93 S. "W. 525.

6. Instruction held sufficient. Brouster v.

Fox [Mo. App.] 93 S. W. 318.
7. See 5 C. L. 273.

8. Davis V. Eicliardson [Ark.] 89 S. W.
318

9. See 5 C. L. 273.
10. Possession of tenant of things left on

the premises is rightful. Stanley v. Payne
[Vt.] 62 A. 495; Winter v. Beebe [Wis.] 105
IJ. W. 953, Assault is not justified to re-
cover possession of animals straying upon
the premises of another and seized by him.
Shelabarger v. Morris, 115 Mo. App. 566, 91
S. W. 1005.

11. Parham v. Langford [Tex. Civ. App.]
93 S. W. 625; Harden v. Maddox [Ala.] 39
So. 95. A charge of swindling. Wells v.
Englehart, 118 111. App. 217. Abusive lan-
guage to a wife does not justify an assault
by the husband. Hubbard v. Perlie, 25 App
D. C. 477.

12. Wells V. Englehart, 118 III. App. 217;
Morris Hotel Co. v. Henley [Ala.] 40 So.
52. One who Is at fault, and sues for dam-
ages resulting therefrom, cannot recover
though the perpetrator was not justified In
law in his conduct. Massett v. Keft [La ] 41
So. 330.

13. Wells V. Englehart, 118 111. App. 217.
One who follows . up an assailant after he
has retreated is guilty of assault himself.
Brouster v. Fox [Mo. App.] 93 S. W. 318.
Plea of self-defense is not available where
defendant, after plaintift had thrown his

oars at him, rowed up to plaintiff's boat and
beat him. Monize v. Begaso [Mass.] 76 N.
E. 460.

14. As where plaintiff attempted to pre-
vent defendant from delivering ice to a ten-
ant through a common passageway and de-
fendant used only such force as was neces-
sary to efCect a delivery. Williams v. Lub-
bering [N. J. Law] 63 A, 90.

15. Morgan v. Owen [Mo.] 91 S. W. 1055.
16. Where the ejected person caught hold

of the moving train, the conductor held Jus-
tified In striking to compel him to let go.
Lindsay v. Wabash R. Co. [Mich.] 12 Det
Leg. N. 430, 104 N. W. 656.

17. Morris Hotel Co. v. Henley [Ala ] 40
So. 62.

18. See 5 C. L. 274.
19. Personal Injury from assault is not

included within Rev. St. 1898, § 4222, requir-
ing a notice. DrinkWater v. Andrews [Wis 1
105 N. W. 675.

20. See 5 C. L. 274. Complaint construe 1
to allege a cause of action in assault ani
in conversion. Rector v. Anderson [Minn. J
104 N. W. 884.

21. Lindsay v. Wabash R. Co. [Mich.] 12
Det. Leg. N. 430, 104 N. W. 666.

22. See 5 C. L. 274.
'

23. Kerley v. Germscheld [S. D.] 106 N.
W. 136; Solomon v. Buechele, 119 111. App.
595.

24. New York Imposes the burden on
plaintiff. Cassldy v. Cady, 97 N. T. S. 1046.
Plea of son assault demesne held to Impose
the burden on defendant although coupled
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of property to recover possession, evidence as to why the party did not give up the

property is not admissible, where the refusal did not justify an assault.^^ In a

civil action for damages for rape, the jury may consider plaintiff's failure to make
complaint and her subsequent relations with defendant.^" Sufficiency of evidence

is discussed in the notes. ^^

The instruciions ^* should conform to the issues and the evidence,^" and those

given should be clear and definite.""

Findings.^'^

AssiGKME2«T OP Ekkoes, See latest topical index.

ASSIGNMENTS.

g 1. Rtglits Susceptible of Assignment Asslgnntcnts (279).
(277). Contracts for Personal Services or (281). Record (281)
Otherwise Appurtenant to Persons or Speciflo
Property (278). An Assignment of Future
Earnings (279). Contingent Interests May-
be Assigned (279).

§ 2. Requisite und Sulflclency of Express

Notice to the Debtor

§ 3. Oonstructlve or Equitable Asslcrn-
ments (281).

§ 4. Construction, Interpretation, and Ef-
fect (282).

§ 5. Enforcement of Assl^^ment and of
Rigbts Assigned (285).

§ 1. Bights susceptible of assignment. ^^—Generally speaking, all choscs in

action, which may survive the owner's death, may now be assigned,"" though by stat-

ute claims against' the United States cannot be assigned in advance of their allow-

ance,"* and a lien of attorney on the claim is bad as such an assignment."" Promis-

with a general denial. Wells v. Englehart,
118 111. App. 217.

25. Winter v. Beebe [Wis.] 10,5 N. W. 953.

28. Champagne v. Hamey, 189 Mo. 709, 88
S. W. 92.

27. Evidence beld sufficient to prove rape.
Champagne v. Hamey, 189 Mo. 709, 88 S. W.
92; Deppeart*v. Romboits [La.] 38 So. 890.

Defendant's evidence shows that he contin-
ued assaulting plaintiff when no longer nec-
essary for self-defense. Plaintiff entitled to

at least nominal damages. Hetrick v.

Crouch [Mich.] 12 Det. Leg. N. 578, 105 N.

W. 131.
28. See 5 C. L. 275, n. 75.

29. Where there was no evidence as to

the future effects of the assault, an instruc-
tion thereon should not have been given.
Davis V. Richardson [Ark.] 89 S. W. 318.

Where there is evidence that defendant did

not Are to hit plaintiff but to stop him to

effect an arrest, an instruction on simple
negligence properly given. Johnson v. Mack
[Mifh.] 12 Det. Leg. N. 351, 104 N. W. 395.

Where there was no evidence to show any
attack on defendant or his wife as would
Justify defendant in assaulting plaintiff it

was not error to so instruct as a matter of

law. Hubbard v. Perlie, 25 App. D. C. 477.

30. Instruction held to be misleading as

not allowing a recovery against the servant
as well as the master unless acting within
the scope of his authority. Morris Hotel Co.

V. Henley [Ala,] 40 So. 52.

31. A finding that the danger to his fa-

ther was not such as to induce a person ex-
ercising reasonable a.nd proper Judgment to

interfere in order to prevent the consumma-
tion of such injury is open to a construction
that gives the word "danger" the force of

"apparent danger," so as to render an error

in instruction as to self-defense harmless.
Sloan V. Pierce [Kan.] 85 P. 812.

32. See 5 C. L. 279.
33. See 5 C. L. 279.
Held assignable: A depositor's right of

action to sue on the personal obligation of
a private banker to repay the deposit on
demand. Johnson v. Shuey [Wash.] 82 P.
123.

Contract by an electric company to fur-
nish electrical poTver to a cement company
for a definite term. Hudson River Water
Power Co. v. Glens Palls Portland Cement
Co., 107 App. Div. 548, 95 N. Y. S. 421. Un-
der Code Civ. Proc. % 1910, making any
claim or demand transferrable, and 2 Rev.
St. (1st Ed.) p. 447, pt. 3, c. 8, tit. 3, § 1,
relative to the survival of actions for
wrongs to property rights, a right of action
for false representations on a sale of prop-
erty to decedent was assignable by his ad-
ministrator. 'Wickham v. Roberts, 98 N. T.
S. 1092. In Indiana any written promise to
pay money is made assignable by Burns'
Ann. St. 1901, § 7517. Rosenthal v. Rambo
[Ind.] 76 N. E. 404.
Crop lien; In North Carolina, a lien bond

under Code, § 1799, to secure advances to
be made to aid in the cultivation of a crop
is assignable, and such assignment carries
with it an assignment of fhe account for
advances actually made, without a separate
assignment thereof. Virginia-Carolina Chem-
ical Co. v. McNair, 139 N. C. 326, 51 S. E.
949.

34,35. A provision in a contract for the
prosecution of a claim against the United
States that the compensation for services
should be a lien upon the claim, and any
evidence of indebtedness issued in payment
thereof, was repugnant to U. S. Rev. Stat.
% 3477, U. S. Comp. Stat. 1901, p. 2320, an-
nulling assignments of claims prior to their
allowance. Nutt v. Knut, 200 U. S. 12, 60
Law. Ed. ,
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sory notes are assignable thongh not negotiable.''* Although money due a pensioner

is not liable to legal or equitable process under the Federal statutes," yet, where de-

fendants took possession of a pension check, after indorsement by plaintiff, and re-

tained a part of the proceeds, she could assign her claim and cause of action.'* The

assignment of a future estate is separable from the assignment of future income and

may be sustained, although the latter is void.'° So the assignment of a sum of money

under a contract may be valid though the contract be unassignable.*" A benefit fund

though ordinarily inalienable may be assignable to secure advances to keep the bene-

fit alive. *^ Likewise a spendthrift trust of income has been held assignable to the

extent of one-half to the beneficiary's wife,*^ but where the deed creating a spend-

thrift trust estate gave the body of the estate to the next of kin of the beneficiary

after his death, he could not assign to his wife any interest in the income of the

trust fund that would continue after his death. *^ In New York the right to the

'benefit of rents and profits of property cannot be so assigned.** A claim for per-

sonal injuries is unassignable before judgment.*^

Contracts for personal services or otherwise appurtenant to persons or specific

property *" are unassignable separately from such property.*^ Eights arising out

of contracts involving a relation of personal credit, confidence, or skill cannot be

36. Under the laws of Indiana there are
two kinds of assigrnable promissory notes—

•

one governed by the law of merchants and
the other subject to any defenses held by
the maker before notice of assignment.
Rosenthal v. Rambo [Ind.] 76 N. B. 404.

37. Rev. St. U. S. § 4747 [U. S. Comp. St.

1901, p. 3279]. Alexander v. Gloversville, 110
App. Div. 791, 97 N. Y. S. 198.

38. Alexander v. Gloversville, 110 App.
Div. 791, 97 N. T. S. 198.

39. String-er v. Barker, 110 App. Div. 37,

96 N. T. S. 1052. Under Real Property Law,
Laws 1896, p. 572, c. 547, § 83, and Laws
1897, p. 508, c. 417, § 3, prohibiting the bene-
ficiary of a trust to receive rents and prof-
Its, from assigning them, future income
cannot be so assigned, though the trust is
not a spenthrift trust. Id.

40. "Where a contractor gave an order to
a building committee directing the payment
of a sum of money to a bank after the com-
pletion of the building, the acceptance of
such order did not constitute a payment be-
fore completion of the building and did not
violate a contract provision forbidding its
assignment. Hipwell v. National Surety Co.
[Iowa] 105 N. W. 318.

41. Where a by-law of the New Tork
Produce Exchange provided that the gra-
tuity fund established under Laws 1882, p.
28, c. 36, should not be mortgaged or pledged
for any debt but be considered as a gift to
the family of a deceased member, held to
prevent its assignment for any debt having
no relation thereto, but it was assignable
to secure repayment of moneys paid by an-
other to keep the interest alive. Holmes v.
Seaman [N. T.] 77 N. E. 724.

42. "Where a spendthrift trust provided
that the beneficiary should have no power
to anticipate, charge or encumber the same,
the beneficiary could nevertheless assign to
his wife one-half interest in the income for
the support of herself and minor children.
"Wright V. Leupp [N. J. Eq.] 62 A. 464.

43. "Wright v. Leupp [N. J. Eq.] 62 A. 464.
44. The assignment of a portion of the

Income of an estate, which was bequeathed

to the widow absolutely for life, by her to
her son and daughter, so far as it affected
the real property, was void under Real
Property Laws 1896, p. 572, c. 547, § 83; and
so far as it affected the personal property,
it was void under Personal Property Law,
Laws 1897, p. 508, c. 417, § 3. Slater v. Sla-
ter, 99 N. Y. S. 564.

45. Flynn v. Butler, 189 Mass. 377, 75 N.
E. 730; Boogren v. St. Paul City R. Co.
[Minn.] 106 N. "W. 104, citing Hammons v.
Great Northern R. Co., 53 Minn. 249, 54 N.
"W. 1108. Under Code Civ. Proc. § 3343,
siibd. 9, defining a personal injury as an
actual injury to the person, an action for
deceit is not a personal injury, within § 1910,
which makes any claim or demand trans-
ferrable, except for damages for personal
injury or breach of promise to marry. Kee-
ler V. Dunham, 99 N. Y. S. 669.

46. See 5 C. L. 280.

47. NOTE. Assignment of trade mark In
SToss: The plaintiff as assignee of the trade
mark of a defunct corporation sued the de-
fendants for an infringement thereof. The
plaintiff had acquired no interest in the
business or good will of the said corpora-
tion. Held, the plaintiff has no title to the
trade mark, it not being assignable apart
from the business. Falk v. American West
Indies Trade Co., 180 N. Y. 445, 105 Am. St.
Rep. 778. A trade mark is a recognized
form of property (2 Columbia L. R. 246,
406; 3 Columbia L. R. 494; La Croix v. May,
15 P. 236; Bradley v. Norton, 33 Conn. 157),
but only in connection with the business to
which it is attached (Prince Mfg. Co. v.
Paint Co., 20 N. Y. S. 462). It may be as-
signed together with such business (At-
lantic Milling Co. V. Robinson, 20 P. 217;
Dixon Crucible Co. v. Guggenheim, 2 Brewst.
[Pa.] 721), but not independently thereof
(Cotton V. Gillard, 44 Law J. Ch. 90; Weston
V. Ketcham, 51 How. [N. Y.] 455). Such an
assignment would be a fraud on the public
since it would enable one man to sell his
goods as those of another.—5 Columbia L.
R. 401.
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transferred in invitum, even by assignment by operation of law.*' A contract to

render professional serTices as a physician is personal and nonassignable, and ,no

other person than the one named can render or tender performance, without con-

sent of the other party ;*" but a covenant in a bill of sale of a business, by the seller,

not to engage -in such business, within a designated place, for a fixed time, is not

personal to the buyer,"" and is assignable.^^ A written guaranty to pay a con-

tractor the contract price, in case the owner does not do so, is not assignable prior

to its breach if special in its terms to the contractor.'"'

An assignment of future earnings ^^ for which there is such relation between

the assignor and his employer, that the employe may reasonably be expected to earn

wages in the future, is Valid,"* and transfers the ownership of the wages to be

earned ;"° and when the money is due the assignee may recover it in his own name,

subject to such defenses as the debtor may be entitled to make as to the real party

in interest."'

Contingent interests may ie assigned,'^'' but a mere expectancy or possibility

is not assignable at law."'

§ 2. Requisite and sufficiency of express assignments.^^—No consideration for

48. Where, in a contract between an au
thor. and publisher of Catholic textbooks,
the right was reserved by the author,
case of the non-fulfillment of the contract
by the publisher, to a reversion of the copy-
rig-hts, such copyrights could not be sold
by the trustee In bankruptcy as part of the
publisher's estate, but should be assigned
to the author by the trustee. In re McBride
c& Co., 132 P. 285. An agreement by defend
ant to buy beer only from the John Kress
Brewing Company was in its nature unas-
signable without defendant's consent. Jet-
ter V. Scollan, 48 Misc. 546, 96 N. T. S. 274.

49. Deaton v. Lawson [Wash.] 82 P. 879.

50. American Ice Co. v. Meckel, 109 App.
Div. 93, 95 N. T. S. 1060.

61. American Ice Co. v. Meckel, 109 App.
Dlv. 93, 95 N. T. S. 1060. The good will of
a business and a contract for its protection
are property rights, valuable and assign-
able, and are not affected by a change made
from a partnership to a corporation for the
conduct of the business. Bradford v. Mont-
gomery Furniture Co. [Tenn.] 92 S. W. 1104.

52. Guarantors not liable to assignee even
if they consented to the assignment, unless
followed by a new written guaranty to the
assignee, based on a ' new consideration.
Levy V. Cohen, 45 Misc. 95, 91 N. T. S. 594.

53. See 5 C. L. 281.

54. Brooks Co. v. Tolman, 6 Ohio C. C.

(N. S.) 137. While a mere possibility is not
assignable, like wages to be earned in the
future where there is no existing employ-
ment (Rodijkeit v. Andrews [Ohio] 77 N. B.

747), yet, if there is an existing employ-
ment, under which it may reasonably be ex-
pected that the wages assigned will be
earned, then the possibility is coupled "with
an interest and the wages may be assigned
(Id.). This doctrine is recognized by an
unbroken line of authority. (Brooks Co. v.

Tolman, 6 Ohio C. C. (N. S.) 137, cited).
Andrews v. Lake Shore & M. S. R. Co., 7

Ohio C. C. (N. S.) 161.

55. Brooks Co. v. Tolman, 6 Ohio C. C.

(N. S.) 137. Assignor is not entitled to an
exemption in lieu of 'homestead in such
wages. Id.

56. Virginia-Carolina Chemical Co. v. Mc-
Nair, 139 N. C. 326, 51 S. B. 949.

57. See 5 C. L. 281. Courts of equity sup-
port assignments, not only of choses in ac-
tion, but of contingent interests and expec-
tations. RodiJkeit v. Andrews [Ohio] 77 N.
E. 747. Under Real Property Law, Laws
1896, p. 560, c. 547, § 3, and § 49, p. 567, a
future estate may be assigned, if the un-
certainty is not as to the person. Stringer
V. Barker, 110 App. Div. 37, 96 N. T. S. 1052.

?fOT£]. Assignment of proceeds of future
sales: To secure advances of merchandise
from a certain company, the defendant gave
it a written order directing a person to
whom he sold milk to pay the proceeds of
future sales to the company. There was no
contract requiring further delivery or ac-
ceptance of milk. Held, that the order does
not operate as an assignment either at law
or in equity. O'Niel v. Wm. B. H. ICerr Co.,
124, Wis. 234, 102 N. W. 573. In most ju-
risdictions a mortgage of goods to be after-
wards acquired is enforceable in equity.
Holroyd v. Marshall, 10 H. L. Cas. 191.
There would seem to be no reason for dis-
tinguishing between choses In possession
and choses in action. Accordingly, it has
been held, contrary to the decision in the
present case, that the proceeds of possible
future sales are assignable in equity. Bast
Lewisburg, etc, Co. v. Marsh, 91 Pa. 96;
Field V. New York, 6 N. Y. 179. The cases
which hold that there can be no valid as-
signment of wages to be earned under a
possible future engagement must be recog-
nized as resting upon grounds peculiar to
themselves. Herbert v. Bronson, 125 Mass.
475. This exceptional doctrine has been es-
tablished' to prevent workmen from mort-
gaging their future wages for long and in-
definite periods, which would often lead to
improvidence and poverty. But even in these
cases, if there is an existing employment,
though the contract of service is terminable
at any time by either party, the assignment
is supported. Lannan v. Smith, 7 Gray
[Mass.] 150.—18 Harv. L. R. 618.

58. RodiJkeit v. Andrews [Ohio] 77 N. E.
747.

69. See 5 C. L. 281.
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an assignment is necessary to protect the defendant in an action on an assigned

claim against any claim by the assignor.*" A contract of assignment is subject to

rescission " or ratification ^^ the same as other contracts. The exact time when ajiy

assignable indebtedness was assigned to the assignee does not concern the debtor.""

An assignment by an agent without authority confers no title upofl the assignee,

although he had no notice of the principal's claim ;'* and an assignment to the heirs

and executors of a living person is void."'' If the transfer is actual and for a valu-

able consideration, the motives actuating the parties are immaterial;"" but where

the transfer was fictitious, to a mere nominal or colorable party, to create a venue

in a county other than where defendant resided, the original claimants being still

the real parties in interest, it was invalid."^ The deposit of a deed with a bank on

an understanding that it should deliver the same to the grantee on payment of the

purchase price was a sufficient assignment to the bank to entitle it to sue for the

price."* An original creditor does not stand as an assignee towards one who as-

sumes the debt."' In Alabama, the assignment of the insured's interest in a fire

policy, indorsed on the policy after the fire, is sufficient to authorize an action by

the assignee, although the policy contains a stipulation against assignment.'"

Assignment of judgments, see 6 C. L. 255.

60. The defendant in such action cannot
attack the assignment for want of consid-
eration. St. Louis S. W. R. Co. v. Jenkins
[Tex. Civ. App.] 14 Tex. Ct. Rep.' 77, 89 S.

"W. H06; Rutan v. Huck [Utah] S3 P. 833.

61. Where a partner, in the name of the
firm, assigned accounts as security for an
advance of money to the firm, and the other
partner Insisted that the indorsement of the
firm's name^ on the check was a forgery as
the borro"w^er was not a partner, "whereupon
the amount paid was refunded and the ac-
counts were collected by the firm, held that
this constituted a rescission of tlie contract
by the other partner. Silverman v. National
Butchers' & Drovers' Bank, 98 N. T. S. 209.

Mutual mistake: Where a claim thought
to be worthless was assigned for $10,
whereas in fact it was secured by stock
worth $1,120, of which security neither party
had knowledge, there was no meeting of
minds and the assignment could be re-
scinded. Plynn v. Smith, 98 N. T. S..56.

62. Where a husband assigned building
contracts to his wife without her knowledge
at the time, her subsequent assignment of
sums becoming due under contracts to ma-
terialmen, operated as a ratification render-
ing her liable on the contracts. In re Berk«-
bile, 144 F. 572.

63. Complaint held to state a cause of ac-
tion although the assignment was alleged
to have been made two days before the
services were fully performed. Union Col-
lection Co. v. National Fertilizer Co. [Cal.
App.] 82 P. 1129. A special charge to the
jury to the effect that in order to render
an assignment of the contract valid there
would have to be a new agreement between
the parties "simultaneously" will ibe inter-
preted to mean that the new agreement be
or exist between the parties simultaneously,
and not that it must be made between them
simultaneously. Caldwell Furnace Foundry
Co. V. Peck-Williamson Heating, etc. Co., 6
Ohio C. C. (N. S.) 629.

64. Where a selling agent was bound to
deliver to his principal the notes of buyers
to be held as collateral security and to hold

the proceeds of goods sold in trust for the
payment of the notes, he was a mere trus-
tee and could not assign such accounts.
Virginia-Carolina Chemical Co. v. McNair,
139 N. C. 326, 51 S. B. 949. Power of at-
torney held not to have authorized the fill-

ing of blanks in an assignment of salary
for a period other than the month specific-
ally mentioned. Wabash R. Co. v. Papin,
119 111. App. 99. The admission of an as-
signment in evidence was improper, where
it appeared that it was executed in blank
and where a power of attorney alleged to
authorize the filling of such blanks was not
produced. Wabash R. Co. v. Meyer, 119 111.

App. 104.
65. Sayer v. Humphrey, 216 111. 426, 75 N.

E. 70.

66. Douglas V. Walker [Tex. Civ. App.]
92 S. W. 1026. An agreement by the as-
signee to become the wife of the assignor
is a sufiicient consideration for the assign-
ment of a life policy. Howe v. Hagan, 110
App. Div. 392, 97 N. Y. S. 86. Where a party
paid the consideration for the assignmen't of
a life policy as collateral, relying upon the
insured's promise to assign it and the latter
did so but did not deliver the policy before
his death, the assignment was good against
everyone except a purchaser in good faith
for value. Id. And the burden would be on
the first assignee to show that the subse-
quent assignment was not valid. Id. Under
an agreement for the assignment to plain-
tiff of' a certain contract of purchase of
land, plaintiff held to have broken the con-
tract by failure to make a prescribed pay-
ment. Tacknowitz v. Spiro, 99 N. T. S. 460.

67. Douglas v. Walker [Tex. Civ. App.]
92 S. W. 1026.

68. Under Rev. St. 1899, § 540, providing
for the prosecution of actions by the real
party in interest. Farmers' Exch. 'Bank v.
Crump [Mo. App.] 92 S. W. 724.

69. He is, therefore, not entitled to sue
the one who assumes the debt as an as-
signee of a chose in action. Code of 1904,
§ 2860, does not apply. Mcllvaine V. Big
Stony Lumbfer Co. [Va.] 54 S. E. 473.

70. Under Code 1896, § 876, authorizing
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Notice to the debtor''^ of the assignment of a nonnegotiable instrument is 'not

necessary as between assignor and assignee '"^ or their personal representatives ^' in

the absence of any agreement requiring such notice,'* and not as to subsequent as-

signees charged with the risk of a prior assignment/" but is necessary to protect the

assignee from the effect of a payment to' the original creditor.'" An "order" as-

signing moneys is not efEective against the assignor in favor of the assignee until

accepted.''

Record.''^—A statute providing for constructive notice by filing and noting an

assignment of a judgment suit or claim does not exclude from evidence an unfiled

assignment." An assignment by check is absolute and the property does not re-

main in the possession of the assignor, and hence, as in the case of assignment of

book accounts, recording is unnecessary.'" The failure to 'record an assignment of

an interest in an estate in the probate court, in the absence of any requirement to

do so, is not in itself a lack of vigilance as against other claimants,'^ especially

where the claimant filed such assignment in the recorder's office and delivered the

original instrument to the executors of the estate.''^ But record evidence of assign-

ments in some cases is required.*^

§ 3. Conslructive or equitable assignments.^*'—Assignment may be inferred

from the doing of work by one person and the making of a contract for it by an-

other.*' The great weight of authority is that an unaccepted check or draft in the

usual form does not, in the absence of exceptional circumstances, amount to an as-

signment in law or equity of any part of the drawer's deposit;'" and this rule has

assignments by indorsement of contracts for
the paym,ent of money. Ober & Sons Co. v.

Phillips ButtorfE Mfg. Co. [Ala.] 40 So. 278.

71. See 5 C.»L. 282, n. 4.

72. Virginja-Carolina Chemical Co. v. Mc-
Nair, 139 N. C. 326, 61 S. E. 949.

73. The failure of the assignee of a chose
in action to notify the debtor of the assign-
ment, until after the assignor dies insolv-
ent, does not defeat the rights of the as-
signee to the fund, as against the assignor's
administrator. Shepherd v. Pennsylvania R.
Co., 29 Super. Ct. 291.

74. Knickerbocker Trust Co. v. Coyle, 139
F. 792. A plea in bar, of assignmerit of a
chose in action was bad in the absence of
any agreement requiring notice and of any
allegation of injury arising from want of
notice. Id.

75. A judgment debtor, who obtained an
assignment of a judgment against his judg-
ment creditor "was not required to file a no-
tice of the assignment as against a subse-
quent assignee, the rule of caveat emptor
applying. Brown & Bro. v. Lapp [Ky.] 89

S. "W. 304.

76. Virginia-Carolina Chemical Co. v. Mc-
Nalr, 139 N. C. 326, 51 S. E. 949; Knicker-
bocker Trust Co. v.. Coyle, 139 F. 792. No-
tice of assignment to bank, as collateral

security for loans, of accounts for goods
sold and delivered, held sufficient. Brunnell
v. Brorison [Conn.] 63 A. 396. Affidavit of

defense that the claim assigned and sued
had been compromised for 25 per cent, was
insufficient for failure to deny notice of as-
signment prior to the attempt to compro-
mise. Kamber v. Becker, 27 Pa. Super. Ct.

266.
77. Order was pleaded as set-oft against.

Usher v. Seaboard Air-Line K. Co. [Ga.] 54

S. B. 704.

78. See 5 C. L. 282.

79. Rev. St. 1895, art. 4647. Standifer v.
Bond Hardware Co. [Tex. Civ. App.] 94 S.

"W. 144.
80. Kuhnes v. Cahill [Iowa] 104 N. W.

1025.

81, 82. Indiana Match Co. v. Kirk, 118 III.

App. 102.
83. An attorney has no standing in an

action to set aside an assignment of a cause
of action for damages and a compromise,
procured from his client by fraud, unless an
assignment of an interest in the cause of
action has been made in writing, acknowl-
edged, filed and docketed, as required by
Kirby's Dig. § 4457, or unless defendant in
the compromised cause of action had actual
notice of the assignment to the attorney.
Bush V. Prescott & N. W. R. Co. [Ark.] 89
S. W. 86. But nof so in a suit by the client
and the attorney, for the latter's rights are
worked out through the former, and it is

immaterial whether such an assignment and
filing, or notice, is shown. Id.

84. See 5 C. L. 282.

85. Bunke v. .New York Tel. Co., 110 App.
Div. 241, 97 N. T. S. 66.

86. Clark v. Toronto Bank [Kan.] 82 P.
582.
Note: The weight of authority, both in

England and this country, is in accord with
the above. Laclede Bank v. Schuler, 120 U.
S. 511, 30 L'fe.w. Ed. 704; Commonwealth v.

American Life Ins. Co., 162 Pa. 586, 42 Am.
St. Rep. 844. The provision of the negotia-
ble instrument act, section 189, follows the
current American Law. As construing' this
section see Baltimore, etc., R. Co. v. First
Nat. Bank, 102 "Va. 753, 47 S. E. 837. The
minority ruling, however, is set forth in
Springfield Marine & Fire Ins. Co. v. Peck,
102 111. 265; Farmers' Bank & Trust Co. v.

Newland, 97 Ky. 464. As to effect between
parties, see Pease v. Laudaner, 63 Wis. 20,



282 ASSIGISTMBNTS § 4. 7 Cur. Law.

been frequently enforced in controversies between the holder of a draft and the as-

signee or receiver of its insolvent drawer.^^ A contingent fee contract by an at-

torney is not a constructive assignment of the proceeds of settlement.*^ Assign-

ments insufficient at law may be good in equity.*' Advances made to a bank by

one partner without the other's consent, from the proceeds of the firm, for the pay-

ment of his individual debts, with the bank's knowledge, constituted an equitable

assignment to the bank of such partner's interest, subject to the other partner's in-

terest on final settlement.'"

§ 4. Construction, interpretation, and effect.^^—In ascertaining what passes

by an assignment, the intention of the parties will control.'^ A written assignment,

made in pursuance of a parol assignment of a judgment, relates back to the parol

agreement,'^ but an unambiguous written assignment cannot be explained or varied

by parol evidence.'* Assignments may be absolute, or for collateral security,'' and

the fact that an assignment was intended merely as a security for a debt may be es-

tablished either by the conduct or statements of the parties.'" An assignee takes

53 Am. Rep. 247. But an order payable out
of a particular fund may operate as an eq-
uitable assignment. Florence Mining Co. v.

Brown, 124 U. S. 391, 31 Law. Ed. 427; also
Fortier v. Delg-ardo, 122 F. 604; where check
operated as an assignment.—15 Yale L. Jr.

243.
Contra: In South Carolina a check on a

bank deposit is regarded as an assignment
pro tanto. Loan & Sav. Bank v. Farmers' &
Merchants' Bank [S. C] 54 S. E. 364. The
giving of a check drawn on a general de-
posit fund in a bank amounts to an equi-
table assignment pro tanto of such fund.
Kuhnes v. Cahill [Iowa] 104 N. W. 1025.

87. Where a bank passes into the hands
of a receiver after the issue of a draft on
a correspondent bank, and the drawee has
notice of the recievership before the draft
is presented, the title to the deposit on
which the draft was drawn passes to the re-
ceiver, and the holder of the draft, ordi-
narily, is entitled to no priority over other
creditors. Clark v. Toronto Bank [Kan.] 82

P. 582.

88. While it may be that an attorney,
who has a contract for a percentage of the
Judgment recovered or of the proceeds of
settlement, can recover in an action in eq-
uity against the defendant, upon a showing
that the defendant had notice of his said
interest therein, such recovery cannot be
had in an action at law; and a motion by
the plaintiff for a dismissal of the suit
brought upon the claim will be granted over
the protest of the attorney. Bailey v. To-
ledo, etc., R. Co., 3 Ohio N. P. (N. S.) 366.

SO. To make a grant or assignment valid
at law, the thing which is the subject of it

must have an existence, actual or potential,
at the time of such grant or assignment;
but courts of equity support assignments
not only of choses in action, but of contin-
gent interests and expectations and also of
things which have no present actual or po-
tential existence, but rest in mere possi-
bility only. Rodijkeit'v. Andrews [Ohio] 77
N. E. 747. An assignment of wages expected
to be earned in the future, in a specified em-
ployment, though not under an existing em-
ployment or contract, is valid in equity. Id.
While at common law transfers or assign-
ments of expectancies in estates are of no
validity, yet it is within the jurisdiction of

courts of equity to enforce such contracts
after the death of the ancestor. Richey v.
Rowland [Iowa] 107 N. W. 423.

90. Jefferson County Sav. Bank v. JefCera
[Ala.] 39 So. 228.

91. See 5 C. L. 283.
93. Virginia-Carolina Chemical Co. v. Mc-

Nair, 139 N. C. 326, 51 S. E. 949. Agreement
between a subcontractor for the construc-
tion of a railroad and defendant who agreed
to make advances to him, for the payment
by the subcontractor to defendant of a cer-
tain percentage of the cost of the road, held
not to amount to an assignment of any
claim for work actually don# under his con-
tract. Interurban Const. Co. v. Hayes, 191
Mo. 248, 89 S. W. 927. Contract of sale by
defendants to a third party of certain in-
terests, concerning which plaintiff and de-
fendants had contracted, held not to be an
assumption of liability to plaintiff by such
party. Gammel Book Co. v. Paine [Neb.]
106 N. W. 777. After an assignment for the
benefit of creditors, a reassignment was
made to the assignor, he giving the assignee
a bond to protect him from expenses on ac-
count of the assignment and reassignment,
which bond assignee assigned to plaintiff in
consideration of such sums as might be ad-
vanced to him aa assignee by plaintiff.
Held that plaintiff could not recover from
the sureties on such bond sums advanced to
assignee for expenses and disbursements,
after the assignment of the bond. Dunham
& Co. V. McCann, 110 App. Div. 157, 97 N Y.
S. 212. n

93. Brown & Bro. v. Lapp [Ky.] 89 S. W.
304.

94. Flynn v. Butler, 189 Mass. 377, 75 N.
E. 730.

95. Bank held to be the bona flde owner
of accounts for goods sold and delivered,
which were assigned to it as security for
loans. Bunnell v. Bronson [Conn.] 63 A.
396. One who asserts that an assignment
absolute in form was intended only as an
indemnity for a particular debt, has' the bur-
den of proving his contention. Reinhart v.
Marks' Adm'r [Ky.] 93 S. W. 32. Evidence
held not to support the claim of the admin-
istrator of the beneficiary in a life insur-
ance policy that an assignment thereof was

'

merely as security. Id.

96. Conduct and conversation of the par-
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all the right, title, and interest of his assignor,*' but nothing more."' The assignor

cannot make any contract with the obligor in an assigned instrument, which will

affect the holder of it,°° but the assignee takes it subject to every defense existing

before notice of assignment.^ And where a judgment creditor assigned a portion of

his judgment, the assignees took it subject to a set-off against it owned by another.^

But the bona fide assignee of a contract to construct a ditch, who has completed the

work, is entitled to the payment of the assessments therefor, notwithstanding any

private agreements with the original contractor.'' An assignment by a building con-

tractor of the sum due is subordinate to a mechanic's lien which has attached.*

There are several doctrines respecting the priorities of successive assignees.^ In

New York as between two assignees for a valuable 'consideration, priority in time

determines the right.' The assignee of a lease by the state of water rights, provid-

tips at the time of the execution of the as-
signment and subsequently, held to show
that it was as a pledge or collateral security.
Daly V. Spiller, 119 111. App. 272. Where an
insolvent, witliin 4 months of his bank-
ruptcy, assigned a judgment in his favor,
from which an appeal was pending, and
goods were sold and charged to him by the
assignee, from time to time, such assign-
ment, though absolute on Its face, was held
to be as security only, and the assignee was
accountable to the trustee In bankruptcy for
the excess of the proceeds. English v. Ross,
140 P. 630.

97. Assignor held to have no attachable
interest in property. Berz v. Mecartney, 115
111. App. 66. In Indiana the assignment of
any written promise to pay money vests
the property thereof in the assignee. Burns'
Ann. St. 1901, § 7517. Rosenthal v. Rambo
[Ind.] 76 N. E. 404. Assignee of a contract
for manufacture and handling lumber held
entitled to demands of defendant the same
accounting for lumber used as "crossers"
that assignor had. St. Regis Paper Co. v.

Watson Page .Lumber Co., 97 N. T. S. 636.

But held that the assignment did not of It-

self entitle assignee to demand the "cov-
ers," or boards used in covering the lumber
piles, but, in the absence of any other trans-
fer, such covers belonged to defendant. Id.

The assignee of "all claims, demands or
causes of action for or on account of any
trespass upon the real estate described,"
was entitled to recover for not merely for
trespasses on the land, but also for logs
taken therefrom and converted. Dunbar v.

Montreal River Lumber Co. [Wis.] 106 N.
W. 389. The sureties on a bond for the per-
formance of a lease by the lessee could not
question an assignment of the lease and
bond to the de t^cto holder thereof, the as-

signment being regular on its face. White
River, etc., R. Co. v. Star Ranch & Land Co.

[Ark.] 91 S. W. 14.

98. A railroad company which began the
occupation of land under an assignment of

a written agreement with the owner cannot,

by usurping rights prohibited by the agree-
ment, be said thereafter not to be occupy-
ing under the agreement; nor do the rights

of the railroad company under such an as-

signment rise higher than those of the orig-

inal grantee. Collins v. Craig Shipbuilding
Co., 7 Ohio C. C. (N. S.) 350. A general cred-

itor who becomes an attaching creditor

stands in the position of the assignor, with
only such rights as the assignor had against

the assignee. Shepherd v. Pennsylvania R.
Co., 29 Pa. Super. Ct. 291. Where creditors
acquired no vested rights under a trust of
the proceeds of hay to be sold by the trus-
tee for their debtor, they not being parties
to the trust agreement, an assignment of
whatever interest they liad therein to their
debtor did not give him a right of action,
or of counterclaim. Ives v. Sanguinetti
[Ariz.] 85 P. 480. The settlement of a claim
satisfies the cause of action and the assign-
ment thereof confers on the assignee no
further cause of action. Tanner v. Bowen
[Mont.] 85 P. 876. The owner of a horse
let it to a livery stable keeper, who hired
it to defendant, on account of whose negli-
gent driving the horse died. Plaintiff set-
tled for the horse and took an assignment
of the owner's cause of action against de-
fendant. Held that he could not recover as
assignee of a claim that had been satisfied.
Id.

99. Parkhurst V. Dickinson [Wash.] 83 P.
895.

1. Comp. Laws 1897, § 10,054. Where the
assignor of a contract is sued for payments
made, by the other party who has himself
breached the contract, the limit of his re-
covery is the excess of payments over the
damages caused by the breach. Michigan
Yacht & Power Co. v. Busch [C. C. A.] 143
P. 929. Where the right to defend against
notes, on the ground of a breach of war-
ranty and the return of the property, ex-
isted at the time of the renewal, the as-
signee took subject to such defense and was
not prejudiced by a renewal of the war-
ranty and agreement to take the property
back. Rosenthal v. Rambo [Ind.] 76 N. E.
404.

2. Civ. Code Prac. § 377, provides for the
set-off of judgments against each other.
Brown & Bro. v. Lapp [Ky.] 89 S. W. 304.

3. Assignee of a contract for construct-
ing a ditch held entitled, under Burns' Ann.
St. 1901, § 5675, to the payment of an as-
sessment against ' plaintiff, notwithstanding
plaintiff's agreement with the original con-
tractor for a credit on his assessment, aris-
ing out of his suretyship and payment' of
the contractor's note. Stitt v. Horton [InJ.]
76 N. E. 241.

4. Carter v. Brady [Pla.] 41 So. 539.

5. See note In re Phillips [Pa.] 6 6 L. R.
A. 760.

6. Where an assignee of a life policy de-
livered to the insured bonds and securities

which the latter absorbed by pledging them.
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ing for a forfeiture for one year's default in payment of rent, after a neglect by the

state for 54 years to collect rent or enforce forfeiture, was liable for interest on each

payment of rent coming due, only from the time he began to use water and not

from the time of the first default.^ An assignment of a debt is good as against a

garnishment,^ and an assignment of earned wages is not defeated by a subsequent

discharge in bankruptcy.' An assignment of a claim for personal injuries, to which

the defendants were not parties and which did not purport to be made for their

benefit or to extinguish the claim, but treated it as an existing cause of action, could

not operate as a release.^" The assignment to an innocent purchaser for value of

a usurious debt and mortgage does not give them vitalitj"^,^^ but where a debtor bor-

rowed from a third person to pay a usurious debt and procured the assignment to

the lender of such usurious debt and mortgage security, promising to execute a new
mortgage, upon his failure to do so, the assigned mortgage was regarded as the

equivalent of the new one.^^ An assignment may be set aside on the ground of

fraud,^" but in the absence of contradictory evidence, where a consideration is ex-

pressed, it will be presumed bona fide.'^* The assignment of the cause of action in-

volved in a suit in equity abates the suit.^' The assignor of a cause of action does

not warrant a recovery thereon,^' and the sale of a judgment by assignment, con-

taining mere words of description, warrants only that the judgment was entered in

due form of law, its genuineness, jurisdiction of the court, and that it has not been

paid, released, or otherwise nullified.'' "An assignment" of the balance due under
a contract and the debtor's acceptance thereof on condition that the assignee finish

the contract is not tantamount to an abandonment of the contract by the original

contractor.'^

the assignee held as against a subsequent
assigneee on a promise of marriage. Howe
V. Hagan, 110 App. Div. 392, 97 N. Y. S. 86.

7. People V. Freeman, 110 App. Div. 605,
97 N. T. S. 343.

8. Kuhnes v. Cahill [Iowa] 104 N. W.
1025.

9. Wabash R. Co. v. Meyer, 119 111. App.
104.

10. Flynn V. Butler, 189 Mass. 377, 75 N.
B. 730.

11, 12. Lowe V. "Walker [Ark.] 91 S. "W. 22.

13. A bankrupt's trustee, or a trustee in
insolvency, like an attaching creditor, can
avoid assignments which could not be
avoided by the bankrupt or insolvent. Bun-
nell V. Bronson [Conn.] 63 A. 396. As con-
tracts in fraud of creditors in equity are
voidable only, one whti predicates a right
on the invalidity thereof should include in
his pleading all the facts upon which in-
validity depends. Richey v. Rowland [Iowa]
107 N. W. "423. "Where a bill attacks an as-
signment as fraudulent, the answer must
deny notice of fraudulent intent on the part
of the assignor, as well as fraudulent intent
on the part of the assignee, failure to do so
being, in effect, equivalent to an admission.
Dent V. Pickens [W. Va,] 53 S. E. 154. "Where
the answer specifically denied fraudulent in-
tent on the part of the assignee, was silent
as to the fraudulent intent Imputed to the
assignor and as to the allegation of notice
of the latter's fraud, and generally denied
every charge of fraud, the general denial
was insuflicient to negative the fraudulent
intent of the assignor and notice thereof to
the assignee. Id. An assignment of the en-

tire cause of action against a railroad com-
pany for damages and a compromise of the
claim, procured by plaintiff's attorney on
the fraudulent representation that the as-
signment covered only such part of the
claim as plaintiff had agreed to assign to
him, was set aside as to plaintiff and the
other attorney, but held good against the
attorney fraudulently procuring it. Bush v.
Prescott & N. "W. R. Co. [Ark.] 89 S. "W. 86.

14. "Where certain accounts for goods sold
and delivered were assigned to a bank, act-
ing in good faith and without knowledge of
assignor's insolvency, as security for money
presently advanced by the bank, such as-
signment could not be vacated by the in-
solvent's trustee as constructively fraudu-
lent. Bunnell v. Bronson [Conn.] 63 A. 396.

15. The suit cannot be revived, but the
assignee must proceed by original bill.
Brown v. Fletcher, 140 P. 639.

le. "Where the seller of a piano took from
the purchaser another one which had been
injured by an expressman, agreeing to look
to the expressman for the difference be-
tween the price of the new one and the
value of the one injured and the purchaser
disclaimed any authority to represent the
expressman, the seller could not recover
such di|terence from the purchaser. Stein-
ert & Sons Co. v. Jackson [Mass.] 76 N. E.
905.

17. Caveat emptor applies to the pur-
chase of a judgment by assignment with no
express warranty. Hinkley v. Champaign
Nat. Bank, 117 111. App. 584.

18. Carter v. Brady [Pla.],41 So. 539.
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§ 5. Enforcement of assignment and of rigJits assigned}^—In New York, the

assignee in wliom the legal title is vested must bring action,^* but where plaintiff

commenced action on a claim after he had assigned it, a subsequent reassignment

to him did not have the retroactive effect of creating a cause of action in him.^^ A
transfer by a litigant of a suit is not an assignment of the kind which under the

Texas statute is admitted by failure to specifically deny it.^^ The assignee without

consideration of a claim by the wife against her husband, in order that such as-

signee might sue in his own name for the assignor's benefit, was not the assignee and

equitable and bona fide owner of the. cause of action and could not sue thereon.^"'

A written assignment ^d the testimony of the assignor are sufficient evidence of

the assignment to sustain the assignee's action on a claim ;^* and evidence of an

oral assignment, to which no objection was made, was sufficient although there was

a written assignment which had been lost and though the best evidence thereof was

not introduced.^'* As against anotheV who claims certain specific accounts, the bur-

den is on a creditor who claims an assignment of all of a debtor's accounts, to show

that the specific accounts were included in the list of accounts furnished by the

debtor.^" The assignee of certain accounts by a debtor cannot recover money paid

by the debtor to other creditors, without showing it to be the identical money col-

lected by the debtor from the parties owing the assigned accounts.'''' To recover

from the alleged employer wages assigned, the assignee must show that the assignor

was in the employ of such employer and that the wages were due and unpaid,^* and

there can be no recovery in law on an assignment of wageg due and to become due,

where there is no proof that the debtor assented to the assignment, and the amount
due exceeds the amount assigned.^" The executrix of a testator, to whom a life in-

Buranee policy was alleged to have been assigned to secure indebtedness from, the

insured to the testator, in claiming the proceeds of such policy under the assign-

ment, was required to allege and prove an existing indebtedness.'" An averment

in an affidavit of defense of an assignment of the claim pleaded as a set-off that it

was due and owing to the assignor when assigned, and was still due and payable

to defendant as assignee, without giving further particulars, was vague and uncer-

tain, and insufficient to prevent judgment.'^ The defendant in an action at law

19. See 5 C. L. 285. Suits and bills of re-
vivor by assignees, see Fletcher, Bq. PI. &
Pr. p. 62 et seq.. 923, 1023.

20. trnder Code, § 449. Foster v. Central
Nat. Bank [N. Y.] 76 N. B. 338. Where an
action was commenced before assignment
and an amended complaint was thereafter
filed, setting forth a cause of action essen-
tially different from the original one, the
action could not be continued in the assignor
under Code Civ. Proc. § 756. Id. Such
amended complaint did not relate back to

the cause of action and authorize the as-
signor to recover, as he had no interest in

the cause of action when it was fried. Id.

Where plaintiff had assigned his entire
dause of action to a co-plaintiff before com-
mencement of action, the complaint was de-
murrable for misjoinder of parties plaintiff

(Alexander v. Gloversville, 110 App. Div.
791, 97 N. Y. S. 198), and authority from the
assignee to attorneys to bring suit is suffi-

cient, where a right of action has been as-
signed for a valuable consideration, even
though the assignor may be the nominal
plaintiff (Massachusetts Const. Co. v. Kidd,
142 P. 285).

21. Walsh V. Woarms, 109 App. Dlv. 166,

95 N. Y. S. 824.

22. Standifer v. Bond Hardware Co. tTex.
Civ. App.] 94 S. W. 144.

23. Muller v. Witte [Conn.] 62 A. 756.

24. Southwestern Commercial Co. v. Owes-
ney [Ariz.] 85 P. 724.

25. Dorais v. Doll [Mont.] S3 P. 884.

2C, 27. Virginia-Carolina Chemical Co. v.
McNair, 139 N. C. 326, .51 S. B. 949.

28. Wabash R. Co. v. Papin, 119 111. App.
99. An allegation that the assignor of un-
earned wages was* in the employ of the
debtor at the time of the assignment, and
continued in such employment during the
time of the earning of the wages for which
judgment is asked, sufficiently alleges a
contract of employment whereon to base an
assignment of such wages. Andrews v.

Lake Shore & M. S. R. Co., 7 Ohio C. C. (N.
S.) 161. Recovery of wages under an as-
signment is an equity proceeding, when.
Cincinnati, etc., R. Co. v. Lima R. Supply
Co., 6 Ohio C. C. (N. S.) 429.

29. Cincinnati, etc., R. Co. v. Lima R.
Supply Co., 6 Ohio C. C. (N. S.) 429.

30. Troy v. London [Ala.] 39 So. 713.

31. Caven-Williamson Ammonia Co. v. Ice

Mfg. Co., 27 Pa. Super. Ct. 381.
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cannot attack the validity of the assignment by the nominal plaintiff to the usee

who institutes the action,^^ and where suit is brought in the name of the legal plaint-

iff for the use of the assignee and the defendant does not deny that the whole de-

mand is due and unpaid, it is no concern of defendant whether the assignment

was bona fide or not/' or whether assignor or assignee receives the proceeds of the

Judgment when recovered, as he is protected from further suit.^* The declarations

of the assignor subsequent to the assignment cannot be admitted to defeat the as-

signment, although the assignor has since died.'" A release of a claim by plaintiff's

assignor, made before assignment for defendant's benefit, was available against

plaintiff's action on the claim.'" An assignment of an op§n account is not suffi-

ciently proved by parol which also discloses an assignment in- writing.'^ Where a

surety company' paid its liability on the bond of the treasurer of an insurance so-

ciety, who embezzled its funds, and took an assignment of the society's claims

against the depositaries of the society's funds arid brought action against them, since

it claimed under the assignments and not as surety, it was no defense that the so-

ciety's loss was caused by the treasurer's criminal offense for which complainant was

liable as surety.'^

ASSIGNMENTS FOR BENEFIT OP CREDITIORS.

Nature of Transaction in General

Statutory ProTlsions and Conflict of
(287).
Right to make a General Assignment

8 1.

(286).
§ 2.

LaTTs
§ 3.

(287).
. .§ 4. Filing, Recording or Registering;
Qualifying of Assignee; Removals and Sub-
stitution (287).

§ 5. Meaning and Effeetin General (287).
§ 6. Legality and Eqnitableness (287).
§ 7. Property Fassing to and Rights of

Assignee Therein (288).
§ 8. Liability of Assignee; Bond (289).
g 9. Collection of Assets and Reduction to

Money (289).

Administration of Trust in General

Debts and lilabilltles of the Estate

§ 10.

(290).
§ 11.

(290).
§ 12. Presentment and AUoTrance of

Claims (291).
§ 13. Classes and Priorities of Debts

(291).
§ 14. Satisfaction and Discharge of Debts

and Claims (292).
§ 15. Accounting, Settlement and Dis-

charge, or Failure of Trust (292).
§ 18. Rights of Creditors Tinder a Void

Assignment, or After Assignee's Discharge
(293).

This topic treats only of voluntary assignments."

§ 1. Nature of transaction in general^"—A mere trust in which the creditors

have no vested interest does not constitute an assignment for the benefit of credit-

ors." In Texas a transfer of a debtor's property for the benefit of creditors, not,

however, to become operative until each and all of the creditors accept the terms
of the instrument, which they never do, does not constitute a statutory assignment.^ ^

The validity of an assignment to a trustee for the purpose of paying the assignor's

debts does not depend on the latter's insolvency.*'

32. Chamberlain v. Fernbach, 118 111. App.
145.

33, S4. Kamber v. Becker, 27 Pa. Super.
Ct. 266.

35. Crawford v. Hord [Tex. Civ. App.] 14
Tex. Ct. Rep. 71, 89 S. W. 1097.

3«. Under Civ. Code, § 1559, providing
for the enforcement of ,a contract made for
a third person's benefit. Castor v. Bernstein
[Cal. App.] 84 P. 244.

- 37. Standifer v. Bond Hardware Co. [Tex
Civ. App.] 94 S. "W. 144.

3S. Fidelity & Deposit Co. of Maryland v.
Fidelity Trust Co., 143 F. 152.

39. For involunta-y assignments see Cred-
itors' Suit, 6 C. L. 880; Insolvency, 6 C. L. 38.
See, also. Bankruptcy, 5 C. L. 367.

40. See 5 C. L. 286.
41. Ives V. Sanguinetti [Ariz.] 85 P. 480.

Defendant ag-reed to sell to plaintiff a hay
crop harvested on certain ranches belonging
to defendant's wife, the proceeds to be ap-
plied to certain debts of defendant and his
wife and plaintiff agreeing to account to de-
fendant for the balance. Held, that such an
agreement created a mere trust of such pro-
ceeds, in which the creditors had not vested
interest, and that it was not an assignment
for benefit of creditors. Id.

42. Peeples v. Slayden-Kirksey Woolen
Mills [Tex. Civ. App.] 90 S. W. 61.

43. An assignment by a corporation of all
its property to a trustee who is to operate
its business and use the proceeds to pay its
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§ 3. Statutory provisions and conflict of laws.*"*—The national bankruptcy

act supersedes all state iasolTency lavs except as to cases and persons not within

its purview.''^

A deed of assignment executed under the laws of one state passes title to real

estate situated in another, which title is good against creditors not resident in the

latter state even though the deed contains preferences in contravention of the stat-

utes of the same.*" When the estate assigned consists of property situated in several

states and the courts of one state have taken Jurisdiction of the whole estate the

courts of another state will not talce jurisdiction of the assignment in order to effect

a distribution of the property within that state.
*^

§ 3. Eight to make a general assignm,ent/^

§ 4. Filing, recording or registering j qualifying of assignee; removals and

subsiitution.*^

§ 5. Meaning and effect in general.^"—At common law a voluntary assign-

ment for the benefit of creditors accepted by the assignee 'establishes a trust, the

enforcement of which may be compelled in equity by a creditor or the assignor.^^

§ 6. Legality and equitableness.^^—An agreement between assignor and as-

signee In fraud of creditors is void.^*

Reservation of property.^^—An agreement between the assignor and his cred-

itors whereby he is, for a valuable consideration, permitted to retain certain of his

property, is valid.^° Creditors who present their claims and obtain their pro rata

share of the debtor's property are estopped from thereafter proceeding against the

land retained by the debtor under such agreement though they were not parties

thereto.''"

Preferences.^''—As a general rule assignments preferring certain creditors are

void.^* In most states the time for bringing an action to set aside unlawful prefer-

ences is limited by statute.^"

debts. Right to create trusts or to enforce
them is not limited to cases where the as-
signor is insolvent. Brockett v. Lewis
[Mich.] 13 Det. Leg. N. 322, 108 N. "W. 429.

44. See 5 C. L. 286.

45. Dille V. People, 118 111. App. 426.

4«, 47. In re Browning [N. J. Err. & App.]
61 A. 1066.

48. See 5 C. L. 286.

49,50. See 5 C. L. 287.

51. Creditors must move promptly it they
desire relief in equity. Andrews v. Tuttle-
Smith Co. [Mass.] 78 N. B. 99.

52. See 5 C. L. 287.

53. Haswell v. Blake [Tex. Civ. App.] 90

S. W. 1125. A contract between a solvent
debtor and a trustee, to whom he has con-
veyed his property with authority to con-
vert the same into cash and pay creditors,

which bound the trustee to settle with the
creditors as cheaply as possible and give the
debtor the beneflt of the discounts procured
from creditors is contrary to public policy

but this agreement is distinct from the im-
plied contract bindmg the trustee to return
property not needed to satisfy claims of

creditors. Id.

54. See 3 C. L. 339, where an extensive
note on this subject will be found.

55. Debtor conveyed for beneflt of his

creditors all his personalty, except such as
was exempt, and all his realty, including his

right of homestead and his wife's right of

dower therein, except one tract of land

which creditors agreed that he might re-
tain for a home for himself and his wife,
they to have a life estate therein with re-
mainder to their children. Held that the
conveyance was supported by a suffleient
consideration and was not fraudulent. Roy-
ster V. Heck [Ky.] 94 S. W. S.

56. Royster v. Heck [Ky.] 94 S. "W. 8.

57. See 5 C. L. 287.
58. Where a transfer by an insolvent

debtor to his creditor was a fraudulent pref-
erence, so far as it Tvas intended to secure
a pre-existing debt, the creditor did not
have a lien on the property transferred to
the amount of loans made after the transfer
and on the faith of it as, if any part of the
original contract wa,s fraudulent, the whole
was invalid. Bolster v. Graves, 189 Mass.
301, 75 N. E. 714. Under Mass. Pub. St. c.

157, § 96, an assignee of an insolvent debtor
suing for the recovery of an alleged prefer-
ence need only show, in order to recover,
that the debtor was insolvent, that the
transfer was made within six months of the
flling of the petition in insolvency, and with
a view to give a preference; that the cred-
itor receiving the property had reasonable
cause to believe that the debtor was insolv-
ent; and that the transfer was made in

fraud of the insolvency laws. Id. By stat-

ute in Alabama every conveyance by a
debtor of substantially all of his property in

payment of a prior debt, by which a prefer-

ence or priority of payment is given to one
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§ 7. Property passing to and rights of assignee therein.'^''—The assignee takes

all the right, title, and interest of the assignor in. the property conveyed, ^^ and is

entitled to the control and custody thereof."^ His rights therein are the same and

no greater than those of the assignor. °' In Virginia a trustee under a deed of trust

for creditors is a holder in due course of negotiable paper."* Where the statutes

or more creditors inures to the benefit of
aU and equity win take charge of the prop-
erty for the benefit of aU. Locke v. Martin
[Ala.] 40 So. 387.

59. Under St. 1903, action to set aside
preferential transfers of all of debtor's prop-
erty must be brought within six months
after conveyance is legally lodged for rec-
ord. Julius Locheim & Co. v. Eversole [Ky.]
93 S. W. 52.

eo. See 5 C. L. 288.
61. Where, when an insolvent made an

assig^inient for the benefit of creditors, he
was the OTvner of certain shares of stock,
which were pledged as collateral for certain
notes, such pledge could not be changed,
without the consent of the insolvent's as-
signee, by an agreement between the insolv-
ent and a purchaser of the notes secured
thereby, such assignee being entitled to re-
deem the shares by paying the amount due
on the notes for which they were originally
pledged. Jennings v. Moore, 189 Mass. 197,
75 N. B. 214.

NOTE. Right of assignee of corporation
to collect stoelc snbscriptions; A general as-
signment by a corporation for the benefit of
creditors passes to. the assignee, with the
other assets of the corporation, the right to
collect, for the benefit of creditors, balances
due from the stockholders on subscriptions
to stock. Glenn v. Marbury, 145 U. S. 499,
36 Law. Bd. 790; Chamberlain v. Bromberg,
83 Ala. 576; Beal v. Dillon, 5 Kan. App. 27;
Glenn v. Williams, 60 Md. 93; Shockley v.
Fisher, 75 Mo. 498; Eppright v. Nickerson,
78 Mo. 482; Franklin v. Menown, 10 Mo. App.
570, 11 Mo. App. 692; Lionberger v. Broad-
way Sav. Bank, 10 Mo. App. 499; Haskell
V. Sells', 14 Mo'. App. 91; Germantown Pass.
R. Co. V. Fitler, 60 Pa. 124, 100 Am. Dec.
546; Citizens' & Miners' Sav. Bank & Trust
Co. V. Gillespie, 115 Pa. 664; West Chester
& Philadelphia R. Co. Vi. Thomas, 2 Phila.
[Pa.] 344; Cartwright v. Dickinson, 88 Tenn.
476, 17 Am, St. Rep. 910, 7 L. R. A. 706;
Lewis' Adm'r v. Glenn, 84 Va. 947; Vander-
werken V. Glenn, 85 Va. . 9; McKay v. El-
wood, 12 Wash. 579; Stoddard v. Lum, 159
N. Y. 266, 70 Am. St. Rep. 541, 45 L. R. A.
551, rvg. 32 App. Div. 666; Dunn v. Howe,
96 F. 160 (under the Maine statute). The
assignee may hiaintain a suit in equity
against the stockholders, and the court may
make a decree calling for payment of sub-
scriptions. Lionberger v. Broadway Sav.
Bank, 10' Mo. App. 499; Glenn v. Williams,
60 Md. 93; Stoddard v. Lum, 159 N. T. 265
70 Am. St. Rep. 541, 45 L, R. A. 651, rvg.
32 App. Div. 565. At common law, the as-
signee cannot sue in his own name at law,
but must sue in the name of the corpora-
tion. Glenn v. Marbury. 145 U. S 499
36 Law. Ed. 790. When the court makes a
call for unpaid subscriptions at the instance
of the assignee, all the stockholders are
bound thereby, whether parties to the suit
or hot, as they are represented by the cor-
poration (Glenn v. Williams, 60 Md. 93);
and the assignee may enforce the calls by

actions against the stockholders' in other
states (Id.; Stoddard v. Lum, 159 N. T. 265,

70 Am. St. Rep. 641, 45 L. R. A. 561, rvg. 32
App. Div. 565). It has been held that, where
a corporation has made an assignment for
the benefit of creditors, and the assignee
sues to recover unpaid subscriptions, there
can be no recovery, in the absence of an as-
sessment, unless the whole of the unpaid
subscriptions are necessary to pay the debts
of the corporation. Citizens' & Miners' Sav.
Bank & Trust Co. v. Gillespie, 115 Pa. 664. No
call or assessment is necessary if all the
assets of the corporation, including the un-
paid subscriptions, are insufficient to pay
the corporate debts. McKay v. Elwood, 12
Wash. 679.—From Clark & M. on Corp, § 779.

ea. Where after the passage of -the in--
solvency act (P. L. 404), a judgment was
entered upon a bond secured by a mort-
gage executed prior to the passage of the
act, and execution was issued on the judg-
ment and thereafter ,the defendant made a
general assignment for the benefit of cred-
itors, the assignee for creditors was entitled
to have the execution on the personal prop-
erty of the defendant set aside. The act
does not defeat the plaintiff of his prefer-
ence, if he has one, but the assignee is en-
titled to control and custody of the per-
sonal property of the assignor. Musser v.

Brindle, 23 Pa. Super. Ct. 37.

63. His rights in respect, to property and
things in action transferred. Webber v.
Conklin [S. D.] 104 N. W. 675. Trust prop-
erty in the hands of the assignor retains its
character as such when in the hands of the
assignee. Hutchinson v. Nat. Bank of Com-
merce [Ala.] 41 So. 143.- Assignees for ben-
efit of creditors or general creditors of bro-
kers have no claim on any bonds in their
possession but actually belonging to cus-
tomers. Hunt v. Marquant, 109 App. Div.
729, 96 N. Y. S. 546. The vendor in a condi-
tional sale may enforce the contract as
against the vendee's assignee for the benefit
of creditors. In re Jenks [Iowa] 106 N. W.
396. As a general rule, an assignee for the
benefit of creditors or a receiver cannot ac-
quire or exercise any greater title or rights
in and to the property committed to his con-
trol than the insolvent or embarrassed
debtor had or could enforce, and as against
a bona fide and valid incumbrance upon
debtors property, the assignment covers only
the equity of redemption. McDaniel v. Os-
borne [Ind.] 75 N. B. 647. In an action by a
depositor to recover from the assignee for
benefit of creditors of bankers a deposit
alleged to have been received by the bank-
ers with knowledge of their insolvency, evi-
dence held insufficient to establish that any
part of plaintiff's money came into the hands
of the assignee. Williams v. Van Norden
Trust Co., 104 App. Div. 251, 93 N. Y. S. 821.

64. Under negotiable instrument law.
Trustees of American Bank of'Orange v Mc-
Comb [Va.] 54 S. B. 14.
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provide that no corporation shall part with its franchise except with the consent of

the stockholders, an assignment by a corporation does not pass its corporate fran-

chise.*^ Courts have no power to compel an insolvent debtor, who has made a vol-

untary assignment of his property, to disclose the location of the same until the

assignee's right to the property has been established in a court of competent juris-

diction."

Property transferred or conveyed by assignor.^''—The property conveyed de-

pends largely upon the description in the instrument."'

§ 8. Lmbility of assignee; hond.^^—An assignee who acts in good faith with

regard to the property in his charge is not liablcfor any loss from the invoice value

thereof,'" but where he permits the assignor to remain in possession, continue the

business on a salary and replenish the stock without the consent of creditors, he

assumes all the risk of loss, and is rightly surcharged with a deficiency, either in

whole or in part, depending upon the degree of neglect under the circumstances.''^

§ 9. Collection of assets and reduction to money. Sale of assets by as^

signee.''^—The court has no authority to direct a sale of exempt property.'"' As i\

general rule an order of the court confirming the sale is necessary.'*

65. Maine corporation under Rev. St. Me.
c. ..47, § 5. Lothrop Pub. Co. v. Lothrop, Lee
& Shepard Co. [Mass.] 77 N. B. 841.

66. DiUe V. People, 118 111. App. 426.
67. See 5 C. L. 288.

68. A trust deed executed by a corpora-
tion conveyed its property to a trustee to

"conduct and carry on the sawmill and lum-
ber business" of the corporation as trustee,
and from such "business" to first pay the
running expenses, and from the "property"
or product thereof to pay the indebtedness
of the corporation. It also provided that
the trustee should have power to sell, mort-
g-ag-e, or dispose of any part of the real or
personal property for any and all of such
purposes. Held, that such deed did not cre-
ate t"wo trusts, one of the "business" and the
other of the property; and hence though the
trustee had power to mortgage "to pay" the
indebtedness then existing, he had no power
to mortgage "to secure" such indebtedness.
Bank of Visalia v. Dillonwood Lumber Co.
[Cal.] 82 P. 374. An assignment by a pub-
lishing company for the benefit of creditors
of all its property excepting that exempt
by law from attachment or execution, passes
to the assignee the good will, the rights to
publish owned by the company, and its trade
marks and trade names, the exemption ap-
plying only to property expressly exempted
by statute. Lothrop Pub. Co. v. Lothrop,
Lee & Shepard Co. [Mass.] 77 N. B. 841.
Under Md. Code Pub. Gen. Laws, art. 21,

§ 9, providing that all deeds conveying real
estate shall contain a description of the real
estate suffl'Cient to identify the same with
reasonable certainty, a deed of trust for
benefit of creditors is valid where it assigns
"all and singular the real and personal es-
tate, wheresoever situate, and all other prop-
erty, of any nature, kind and description,
wheresoever situate belonging to" the gran-
tors. Roberts v. Roberts [Md.] 62 A. 161.
A deed of trust for the benefit of creditors
executed by husband wife recited that the
grantors, being "indebted unto sundry per-
sons and corporations in several sums of
money and being unable to pay the same
in full, have proposed and agree to as-

7 Curr. Law — 19.

sign all our oroperty ... In trust for
the benefit of our creditors, as hereinafter
mentioned." Held that they conveyed not
only the property owned by them jointly but
also the individual property of the wife. Id.

69. See 5 C. L. 288.
70. Merrit, Allen & Co. v. Torrance [Iowa]

105 N. W. 585.

71. Krodel's Assigned Bstate, 27 Pa. Su-
per. Ct. 419.

72. See 5 C. L. 289.
73. Under Ky. St. 1903, § 85, providing

that if an assignor for the benefit of cred-
itors reserves property as exempt, the court
shall appoint three persons to set aside the
property so claimed, etc., and § 86, declaring
that if a homestead is claimed, the court
may, by consent of the assignor, and if it

appears best for the creditors, or if the land
is not divisible, direct a sale of the prop-
erty and payment of the value of the home-
stead to the assignor, the court has no au-
thority to direct a sale of all the property
of the assignor, reserving a homestead and
all exempt property except for the reasons
set forth in the statute. Maupin v. Mau-
pin's Assignee [Ky.] 89 S. W. 238.

74. "Where an assignee for the benefit of
creditors brought an action in the circuit
court under the express provisions of Ky.
St. 1903, § 96, for the settlement of the es-
tate, the county court lost jurisdiction, and
exceptions to the report of the sale of land,
filed in the county court subsequent to the
institution of the suit in the circuit court,
were properly stricken from the record.
Maupin v. Maupin's Assignee [Ky.] 89 S. W.
238. Where in an action by an assignee for
the benefit of creditors for the settlement
of the estate, it was shown that the wife
of the assignor answered the petition and
alleged ownership of a part of the land in
her own right, and also that she had brought
a suit against the assignee in which she
set forth the same claim, but there was
nothing to show that her claim had been de-
termined, the court had no authority to con-
firm the assignee's sale. Id. Under Ky. St.

1903, § 87, providing that the report of sale
of real estate in voluntary assignment pro-
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§ 10. Administration of trust in general.''^—One to whom property is con-

veyed in trust for creditors must exercise the utmost good faith in its management

and in earing for the interest of the beneficiaries."' The beneficiaries in a trust

deed are necessary parties to a suit by or against the trustee/' except where the

number of them is so large that great inconvenience and delay would result/' or

where the instrument itself confers power upon a trustee to represent the benefici-

aries in all respects as fully as the grantor in the instrument himself might have

done.7^

§ 11. Debts and liabilities of the estate.^"—An assignment for the benefit of

creditors by a lessee does not deprive the lessor of his right of action at law for

royalties under the lease.^^ A note of one partner indorsed by his co-partner is not

a firm debt and on a general assignment of the firm property and that of the individ-

ual partners for the benefit of creditors, with no reference to the payment of claims

of the creditors, the note cannot be allowed against the firm assets until paj^ment of

claims against the firm.'^ By statute in some states all the debts of the assignor

become due and payable immediately upon the execution of the assignment. ^^ An
assignee is liable for taxes on the property of the assignor coming into his hands.**

Counsel for the minorit}- creditors by whose efforts the fund for distribution haa

been increased through surcharges against the assignee, will be awarded compensa-
tion out of the fund notwithstanding the objection of the assignor who has become
a creditor by purchasing claims against the estate.^"

Claim of assignee for compensation and allowance.^^—The compensation of the

ceedingrs shall be filed "within 10 days after
the sale, and, if no exceptions are filed, the
same shall be confirmed at the second reg-
ular term after it has been filed, a county
court cannot confirm a report of sale on the
day of the filing of the report. Id.

75. See 5 C. L. 289.

76. Evidence held sufficient to shOTV fraud
and collusion between trustee and attaching
creditors on failure of trustee to assert the
rights of beneficiaries in a deed of trust
Jn an action of garnishment by the attach-
ing creditors. Sawyer v. First Nat. Bank
[Tex. Civ. App.] 93 S. W. 151. A suit
brought by one of the beneficiaries of a
deed of trust against the trustee and cer-
tain others alleging, fraud on the part of the
trustee is properly instituted in the county
where the trustee resides against all the de-
fendants though some of them were non-
residents of that county. Id.

77,78,79. Sawyer v. First Nat. Bank (Tex.
Civ. App.] 93 S. W. 161.

80. See 5 C. L. 289.

81. AVhen a mining lessei covenanted to
pay a royalty to complainant on all ore
mined, but no lien was reserved in the lease
to secure such royalty and none was given
by law. complainant was not entitled to
maintain a bill in equity to declare and en-
force a prior lien for royalties unpaid both
by lessee and its assignee for benefit of
creditors on the lessee's property in the
hands of such a.ssignee, but was only enti-
tled to recover such royalties at law. Eto-
wah Min. Co. v. Wills Valley Min. & Mfg Co.
[Ala.] 39 So. 336.

82. In re Halloek, 47 Misc. 571, 96 N. T.
S. 105.

83. Laws 1893 N. C. p. 433, c. 453, § 1,

providing that, on the execution of any vol-
untary deed of trust or deed of assignment

tor benefit of creditors, all debts of the
maker thereof shall become due and payable
at once, applies to sureties on a note of the
assignor. Pritchard v. Mitchell, 139 N. C.
54. 51 S. E. 783.

84. "Where property assigned to plaintiff
for benefit of creditors was not claimed to
be other than that owned by the debtor
Vifhen the assignment was made or that the
debtor's personal estate was materially less
in value when assigned than when he listed
it for taxation and the assignee received the
property on which the tax was levied against
the debtor based on a return from which he
had purposely failed to deduct debts from
credits, the assignee was not relieved of lia-
bility for such taxes by Code § 3078, provid-
ing that assignee for the benefit of creditors
shall only be liable for taxes levied on as-
signed property. Carpenter v. Jones County
[Iowa] 107 N. W, 435; Krodel's Assigned Es-
tate, 27 Pa. Super. Ct. 421.

85. After an assignment for benefit of
creditors an arrangement was made for a
reassignment to the assignor, and he give
the assignee a bond conditioned to protect
the assignee from expenses by reason of the
assignment and reassignment, and the as-
signee, in consideration of such sums as
might thereafter be advanced to him as as-
signee by plaintiff, assigned the bond to
plaintiff. Plaintiff was surety on the as-
signee's bond. Held that plaintiff could not
recover of the sureties on the bond given to
the assignee for moneys advanced after the
assignment on account of expenses and dis-
bursements by the assignee growing out of
the assignment and reassignment. Dunham
& Co. v. McCann, IIP A.Dp. Div. 157 97 N
T. S. 212.

86. See 5 C. L. 289.
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assignee may be fixed by the deed of assignment but the court has power to award

him extra compensation.*'' He is also entitled to be reimbursed for expenses neces-

sarily incurred.*'

§ 12. Presentment and allowance of claims.^'—Any creditor may generally

appear and object to the allowance of claims.""

§ 13. Classes and priorities of dehts?^—The statutes in most states provide

that preference shall be given to certain classes of claims, as, claims for labor and

supplies,^^ the claims of depositors in, and holders of bank notes of, insolvent

banks,"' and claims for public moneys deposited in banks by officers having their

custody."* A creditor filing a petition before the register in chancery seeking a

preference over other creditors is not thereby estopped from asserting that a fund

in the hands of the assignee is a trust fund held for his benefit.'"* Secured creditors

may when it is equitable have the proceeds of the security and also rents and profits

made by the assignee in possession by their consent and forbearance."" The personal

87. McDougal v. Fuller [Cal.] 83 P. 701.

Where the premises conveyed by an assign-
ment for the benefit of creditors are sold by
a commissioner appointed by the court the
trustee under the deed of assignment is not
entitled to commissions upon the fund real-
ized by the sale under a clause of the d^eed

entitling him to commissions for the sale of
the property by him. Neither can he bind
creditors otherwise represented by counsel
by employing counsel to conduct an appeal.
Wilson V. Langhorne [Va.] 52 S. E. 841.

Where a deed of trust for the benefit of
creditors provided that the trustee should
receive $150 a month to conduct the busi-
ness and it did not appear that the trustee
rendered any service after the business
ceased to be a going concern, to "which time
he was allowed a salary, it was not error
for the court to refuse to allow him his
claim for further compensation till the ren-
dition of a decree for the distribution of the
proceeds of the corporation's property.
Bank of Visalia v. Dillonwood Lumber Co.
[Cal.] 82 P. 374.

88. The assignee of a corporation rented
the corporation premises and conducted the
business of the assignment at his own pri-
vate office. The arrangement resulted In a
net profit to the assigned estate of several
hundred dollars. Held that he was entitled
to compensation for rent of his office. In re

Real Estate Inv. Co.'s Assigned Estate, 212

Pa. 304, 61 A. 924.

89. See 5 C. L. 290.

90. Code Ala. «1896, § 4164, allowing "any
creditor" to object to the allowance of a
claim against an insolvent who has made an
assignment for the benefit of creditors, gives
the right to any creditor whether preferred
or not. Taylor v. Hutchinson [Ala.] 40 So.

108.

91. See 5 C. L. 290.

9a. McDaniel v. Osborne [Ind.] 75 N. B.

647; Bank of Visalia v. Dillonwood Lumber
Co. [Cal.] 82 P. 374. Burns' Ann. St. (Ind.)

1901, § 7058, entitled "An act in regard to

the payment of employes of companies, co-
partnerships, individuals, and associations,"
provides that all debts due any person for
labor shall be a preferred claim where the
debtor's property passes into the hands of
an assignee; and such assignee, in the pay-

ment of debts, shall be required to first pay
in full all debts due for labor. The assign-
ment statute provides that any part of the
property assigned on which there are liens
or incumbrances may be sold by the trustee,
subject to such liens or incumbrances, ex-
cept when otherwise ordered. Held, that a
claim for labor does not, on the debtor's ex-
ecuting an assignment for the benefit of
creditors, become a lien upon the assigned
estate superior to the liens of prior existing
mortgages on the property included in the
assignment but becomes merely a preferred
debt, to be satisfied in preference to the
claims of the general creditors. McDaniel
V. Osborne [Ind.] 75 N. B. 647. Where a
transfer by a corporation in trust for cred-
itors did not provide for any preference in
favor of trustee for money advanced, ex-
cept that there was given "to the principal
creditors" mentioned therein the right to
determine the order in which the "principal
debts" should be paid, and the principal
creditors thereafter, including the trustee,
agreed on an order which gave the trustee-
a preference such creditors having only au-
thority to bind themselves, neither the trust
agreement nor the agreement between the
creditors entitled the trustee to preferred
payment over claimants for labor and sup-
plies either for money advanced or salary
earned prior to the assignment. Bank of
Visalia v. Dillonwood Lumber Co. [Cal.] 82
P. 374.

93. Taylor v. Hutchinson [Ala.] 40 So. 108.

94. Ann. Code 1892, § 307. Metcalfe v.
Merchants' & Planters' Bank [Miss.] 41 So.
377.

95. Hutchinson National Bank of Com-
merce [Ala.] 41 So. 143.

98. Phoenix Brewing Co.'s Assignee v.

Central Consumers Co. [Ky.] 88 S. W. 1051.
First mortgagees who had forborne to fore-
close on default allowing assignee to op-
erate property and pay interest to mort-
gagee held not accountable for such pay-
ments as to other creditors on distributing
the proceeds of the mortgaged property, the
right to take possession and apply rents be-
ing given by the mortgage. Phoenix Brew-
ing Co.'s Assignee v. Central Consumers' Co.
[Ky.] 88 S. W. 1051.
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property received by the assignee is subject to unpaid taxes before the real estate

can be subjected thereto.*'

§ 14.- Satkfaction and discha/rge of debts and claims.^^—Trust deeds and deeds

of assignment frequently contain provisions in regard to interest on claims.*'' An
assignee may in good faith convey property of the estate to creditors in settlement

of claims and he is not chargeable with the difference between the appraised value

of the property and the value at which it was taken by the creditors.^ The right

to order a partial distribution is generally discretionary.^ The courts will not set

aside a judgment of distribution on account of a trivial error occurring in the set-

tlement of accounts of the trustees.^

§ 15. Accounting, settlement and discharge^ or failure of trust.*—Either a

creditor or the assignor may demand an accounting by the assignee at reasonable

intervals," and this right does not depend on maladministration.^ Statutes in some

states provide for the substitution of the assignee's personal representatives or suc-

cessor in office in case of his death pending the proceedings.' A bill brought to re-

move a trustee to whom personal property has been assigned for the benefit of cred-

itors, and to appoint a receiver for the trust property to be sufficient must contain

full and precise allegations showing the necessity for the removal, and that there is

danger of loss or misappropriation of the property.*

§ 16. Bights of creditors under a void assignment, or after assignee's dis-

97. Phoenix Brewing Co.'s Assignee v.

Central Consumers' Co. [Ky.] 88 S. W. 1051.
98. See 5 C. L. 290.

99. A deed to trustees for tile benefit of
creditors provided tliat all claims against
tlie grantor not bearing interest by agree-
ment should bear 7 per cent, interest from a
specified date and all claims bearing inter-
est by agreement should continue to bear
the interest agreed on. The principal of
each claim was paid in full. The amount
remaining was insufiicient to pay all the ac-
crued interest. Held, that each creditor "was
entitled to his share of the amount remain-
ing, ascertained by determining the amount
of interest due each under the agreement.
McDougal V. Fuller [Cal.] S3 P. 701.

1. An. assignee, after trying to sell equi-
ties in certain mortgaged houses without
success, conveyed them to certain of the
creditors in settlement of their claims.
Held, that he "would not be surcharged "with
the difference between the rate at which the
houses were taken by the creditors and their
appraisement, where the evidence showed
that the arrangement was as favorable as
could be expected. In re Real Estate Inv.
Co.'s Assigned Estate, 212 Pa. 304, 61 A. 924.

2. Under N. J. P. D. 189 9, p. 46. Order re-
fusing to direct partial distribution is not
appealable. In re Browning [N. J. Err. &
App.] 61 A. 1066.

3. McDougal V. Fuller [Cal.] 83 P. 701.
4. See 5 C. L.. 290.

5. Andrews v. Tuttle-Smith Co. [Mass.]
78 N. E. 99. Corporation assigned all its
property to a trustee who was to operate
its business and use proceeds to pay its
debts. Held that a suit by one of the cred-
itors seeking an accounting by the assignee
and a payment of his claim was not a cred-
itor's bill, which would have been main-
tainable only by a judgment creditor, but was
a suit by a cestui que trust against a trus-

tee to compel a proper application of the
trust property. Brockett v. Lewis [Mich.]
13 Det. Leg. N. 322, 108 N. "W. 429. Court of
equity has jurisdiction of such a suit. Id.
Assignor was proper party to such suit and
should have been joined. Id.

6. Under Rev. Laws, c. 173, § 4, an as-
signee of the interests of creditors under an
assignment for benefit of creditors and of
the residuary interest of the assignor may
sue in his own name to enforce liability for
fraudulent administration of the trust. An-
drews V. Tuttle-Smith Co. [Mass.] 78 N. E
99. Sufficiency of bill in suits by creditors
against assignee. Id.

7. General Assignment Act Laws 1877,
p. 545, c. 466, § 10, as amended by Laws
1878, p. 408, c. 318, relative to assignments
for the benefit of creditors, provides that if
the assignee shall die during the pendency
of proceedings the personal representative
or successor in office, or both, may be sub-
stituted, and that any decree made there-
after shall bind the parties thus substituted,
as well as the property of the deceased as-
signee. Held that when assignee dies pend-
ing a reference in proceedings to compel
him to account, a report filed after the death
of the assignee and before the substitution
of his personal representative Is a nullity.
In re Venable, 97 N. Y. S. 938. Code Civ.
Proc. § 1019, providing that upon a trial by
a referee of an issue of fact the referee's
written report must be filed within 60 days
from submission, or the other party may
serve a notice that he electsi to end the ref-
erence, applies to a reference in a proceed-
ing to compel an assignee to account and
where assignee dies pending the reference
his personal representativ may end it by no-
tice. Id.

8. Baltimore Bargain House v. St. Clair
[W. Va.] 52 S. E. 660.



7 Cur. Law. ASSISTANCE, WKIT OF. 293

charge.^—In a suit to enforce in equity a defective assignment only such persons as

have an interest in the fund should be made parties.^"

ASSISTANCE, -WTRIT OP."

The function of the writ of assistance is to put into actual possession of prop-

erty the person who, under decree of court, becomes entitled thereto. ^'^ The remedy

is founded on the general principle that a court of equity will, when it can do so

Justly, carry its own decree into full execution without relying on the co-operation

of any other tribunal.^'' Its scope is co-extensive with the court's jurisdiction to

hear and determine the rights of the parties.'* Its is.suance rests in the sound

discretion of the court, and the writ will never be awarded in case of doubt.'' It

will issue in favor of ai purchaser at a sale of real estate under a decree,'" but will

only be allowed against parties to the suit, their representatives, privies, or those

who come into possession under either of the parties while the suit is pending."

Whether or not it will issue in favor of a grantee of a purchaser depends on circum-

stances and resls largely in the discretion of the court.'* It will not issue where

the -rights of the parties have not been fully adjudicated in the principal suit.'"

At common law the writ could not issue without notice to the person in possession

but this rule has been changed by statute in some states.^" Mere delay in applying

for it is not sufficient to warrant the court in withholding it.''^ The sale cannot be

collaterally attacked on the application,^^ nor will a question of legal title be tried

or decided in proceedings having in view the issuance of the writ.^' There is a con-

ilict of authority as to whether an order granting the writ is appealable.^^^

9. See 5 C. L. 291.

10. Where guardian assigned :iudgment In

favor of ward without order of court and
the guardian "was subsequently removed held
a complaint by the assignee joining the first

guardian, his sureties, the second guardian
and the Judgment debtor was demurrable
in that the first guardian and his sureties
should not have been joined. Conservative
Sav. & Loan Ass'n v. Omaha [Neb.] 103 N. W.
286.

11. See 5 C. L. 291.

12. Strong V. Smith [N. J. Err. & App.] 63

A. 493.

13. Writ is a process issued from a court
of equity to enforce Its decree. Pay v. Stu-
benrauch [Cal. App.] 83 P. 82.

14. Fay v. Stubenrauch [Cal. App.] 83 P.

82.

15. Board of Home Missions v. Davis [N.

J. Eq.] 62 A. 447; Strong v. Smith [N. J. Err.
& App.] 63 A. 493.

16. Escritt V. Michaleson [Neb.] 106 N.

W. 1016.
17. Escritt V. Michaleson [Neb.] 106 N.

W. 1016. A purchaser under a decree- in

chancery for a foreclosure of a mortgage
may by proper proceedings obtain a writ of
assistance against a person who was not a
party in the foreclosure suit, but who
claims possession of the mortgaged prem-
ises under such a party, and whose right of
possession is clearly subordinate to that of

the purchaser. Even though the rights of
the possessor have not been foreclosed under
the decree. Strong v. Smith [N. J. Err. &
App.] 63 A. 493. Where defendants were in
possession before the existence of the lien

under which the plaintiff acquired title and
were not made parties to the proceedings to

foreclose the lien, and not allowed to be-
come parties on their application, plaintiff
is not entitled to a writ of assistance. Ur-
lan V. Ruhe [Neb.] 104 N. W. 1053.

18. Grantee is not necessarily incompe-
tent to prosecute' application for writ, at
least under statute providing that actions
are to be brought in name of real party in
interest. Clark & Leonard Inv. Co. v. Lind-
gren [Neb.] 107 N. 'W. 116.

19. Escritt V. Michaleson [Neb.] 106 N.
W. 1016.

20. Prahl V. Rogers [Wis.] 106 N. W. 287.
21. Prahl V. Rogers [Wis.] 106 N. W. 287.

Objection of delay is addressed to sound dis-
cretion of court, and it will not be upheld
where it is not made to appear that new
rights have intervened or that defendants
have been prejudiced by the delay. Clark &
Leonard Inv. Co. v. Lindgren [Neb.] 107 N-
W- 116.

22. The action of a commissioner ap-
pointed to enforce a foreclosure decree in
making a return of the sale and deed pur-
suant thereto is not subject to collateral at-
tack on the application of the purchaser for
a writ of assistance. Fay v. Stubenrauch
[Cal. App.] 83 P. 82.

23. The defendant in a foreclosure pro-
ceeding who after the filing of a bill for
foreclosure purchases a paramount title will
not be ousted from his paramount title by
a writ of assistance. Board of Home Mis-
sions V. Davis [N. J. Eq.] 62 A. 447. Title
to property cannot be litigated on applica-
tion for writ by purchaser at mortgage fore-
closure sale. Fay v. Stubenrauch [Cal. App-]
83 P. 82. Tenant of one claiming title to

property under a deed made by a party de-

fendant to a foreclosure suit after the com-
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* ASSOCIATIONS AND SOCIETIES.

Deflnltlon, Nature, and Organization8 1.

(294).
g 2. Internal Relations, Risbts, and Du-

ties (294).

§ 3. The Association, and Persons not

Members (205).

g 4. Actions and liitigatlon (295).

g Si DisOoIntlon and Termination (296).

This article treats only of voluntary unincorporated associations and member-

ship corporations organized for purposes not pecuniary.^* Since the rights, duties,

and liabilities of members of fraternal benefit associations are more or less dependent

on the accompanying contract of insurance, cases dealing with them have been ex-

cluded.^^

§ 1. DefinitioUj nature, and organization.^^—A law authorizing the organiza-

tion of voluntary associations into corporations which is in .existence when such an

association is formed must be deemed to be incorporated into the association agree-

ment by necessary implication and every member must be conclusively presumed to

have impliedly agreed, in Joining the association, that it might at any future time

be converted into a corporation in accordance therewith.^'' Statutes in some states

prohibit the incorporation of benevolent or religious societies under names already

assumed by existing corporations.^^

§ 2. Internal relations, rights, and duties."^—Every participant in a voluntary

organization has an absolute right which the courts will protect, to have its property

controlled and administered according to its organic plan, and to participate in its

affairs in harmony therewith.'" The by-laws frequently provide that members may
be fined ^^ or expelled for their breach."^ Before a member can be deprived of his

mencement of sucK suit and the filing of lis

pendens, and "who purchased with knowledge
of the pendency of the action cannot plead
such title to defeat writ to put purchaser
under foreclosure decree in possession, but
is remitted to action at law to try title. Id.

23a. In Nebraska it is held to be final and
appealable. Escritt v. Michaleson [Neb.] lOG
N. W. 1016. Order granting the "writ is not
an 6rder for the delivery or possession of
real estate within Code Civ. Proc. § 677, and
hence is not such an order as may be super-
seded by giving waste bond therein provided
for. Id. Order is one which can be super-
seded only by order of court in making
which the court may require it to be con-
ditioned upon such reasonable terms as he
may direct. Id. Held proper to require a
bond for the payment of a reasonable rent
for use and occupation of the premises dur-
ing the pendency of the appeal. Id.

24. For general corporation law see Cor-
porations, 5 C. L. 764. Reference should also
be had to Joint Stock Companies, 6 C. L.
209; Exchanges and Boards of Trade, 5 C.
L. 1383; Building and Loan Associations, 5

C. L. 478; Religious Societies, 6 C. L. 1289.
25. See Fraternal Mutual Benefit Asso-

ciations, 5 C. L. 1523.
26. See B C. L. 292.
27. Spiritual & Philosophical Temple v.

Vincent [Wis.] 105 N. W. 1026.
28. Under Rev. St. 1899, § 1394, which

prohibits the incorporation of a benevolent
society bearing a corporation name already
assumed by another corporation and provides
that when the petition for the incorporation
of a religious or benevolent society is filed in
the circuit court the judge may appoint some
person to investigate as to the propriety of
incorporation and such person may take tes-

timony, and the court may grant or dismiss
the petition, held that the statute contem-
plates an ex parte proceeding and the parties
objecting to the incorporation have no right
to become parties to the proceeding and to
aopeal from the decree. Young Wo'men's
Christian Ass'n v. St. Louis Women's Chris-
tian Ass'n, 115 Mo. App. 228, 91 S. W. 171.

29. See 5 C. L. 293.
30. Spiritual & Philosophical Temple v.

Vincent [Wis.] 105 N. W. 1026.
31. A by-law of a union of musicians

providing that a violation of certain sections
of the by-laws "shall be considered a breach
of faith and the offender" shall be fined a
fixed sum does not authorize the imposition
of fines for a violation of each of the sec-
tions, but only provides for the imposition
of one fine for violations thereof. Fuerst v.

Musical Mut. Protective Union, 95 N. T. S.

155. A by-law of a union gf musicians
which provides that any leader engaging
members to perform for less than the stipu-
lated price shall become personally respon-
sible for all fines that may be imposed on
the members means that the leader is re-
sponsible therefor, but before he can be
held, charges must be preferred and an op-
portunity given to defend, as expressly pro-
vided in another by-law. Id.

32. NOTE. Grounds for expulsion: It has
been held that an incorporated chamber of
commerce, board of trade, or other like in-
stitution, may disfranchise, expel, or sus-
pend a member, in pursuance of a by-law,
for refusal or failure to properly perform a.

contract, even though it is unenforceable
under the statute of frauds (Dickinson v.

Chamber of Commerce, 29 Wis. 45, 9 Am.
Rep. 544. And see People v. Chicago Board
of Trade, 45 111. 112; People v. New York
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membership he must have notice of any charges against him, with an opportunity

to be heard in his own defense before an impartial tribunal. '^ A summons from

the directors of the association, in order to be sufficient to sustain a dismissal, must

specify the charges, though the by-laws do not provide for such specification, but

service of such charges may be waived by the appearance of the defendant.^'' An
incorporated athletiq club, conducting club houses, and sustained by membership

dues, is lialjle to its members for negligence.^'*

§ 3. The association and persons not memhers}'^—As a general rule the mem-
bers of an unincorporated joint stock company are liable as partners.^'' The con-

stitution and rides of an association cannot be enforced so as to affect bona fide pur-

chasers of its property.'''

§ 4. Actions and litigation.^^—At common law an unincorporated association

must sue and be sued in the names of its individual members, but this rule has been

changed by statute in many states so that it may sue and be sued under its associate

name.*"

Com. Ass'n, 18 Abb. Pr. [N. T.] 271; Lewis
V. Wilson, 121 N. T. 84; People v. New York
Produce Exch., 149 N. T. 401), for violating
a by-law prohibiting members from gatiier-

ing in any public place in the vicinity of the
exchange room and forming a market for

dealing in grain futures before the opening
or after the closing of the exchange (State v.

Milwaukee Chamber of Commerce, 47 Wis.
670); for allowing rebates to customers con-
trary to the rules and regulations of the
association (Jackson v. South Ornaha Live
Stock Exch., 49 Neb. 687) ; for making or
reporting any false or fictitious purchases or

sales, or acting in any way in bad faith, or

dishonestly or dishonorably (Pitcher v.

Board of Trade, 121 111. 412); or for obtain-
ing goods under false pretenses (People v.

New York Com. Ass'n, 18 Abb. Pr. [N. Y.]

271) ; but not for refusal or failure to sub-
mit a matter in dispute to arbitration after
having commenced suit upon it (State v.

Chamber of Commerce, 20 Wis. 63); or for

refusal to pay an award rendered in an ar-
bitration, where the member protested
against the arbitration on the ground that
the association had no jurisdiction (Savan-
nah Cotton Exch. v. State, 54 Ga. 668) ; or

for selling a seat to which the managers
have declared his title invalid (People v.

New York Cotton Exch., 8 Hun [N. Y.] 216).

As to the power of the New York stock ex-
change to expel members see Belton v.

Hatch, 109 N. Y. 593. It has also been held
that a member of a board of flre under-
writers may be expelled for charging lower
rates than those fixed by the association
(People V. New York Board of Fire Under-
writers, 7 Hun [N. Y.] 248, afg. 54 How.
Pr. 240); that a physician who is a member
of a medical association may be expelled for
selling out his practice and then resuming
practice in the same locality to the pur-
chaser's injury (Barrows v. Massachusetts
Med. Soc, 12 Cush. [Mass.] 402); for gross
immorality in a professional transaction
fid.); or for holding himself out as pre-
pared and willing to practice either as an
allopath or homeopath (Ex parte Paine, 1

Hill [N. Y.: 665); but not for receiving for
his services a less fee than that prescribed
by the by-laws of the society (People v.

Medical Soc, 25 Barb. [N. Y.] 570); or for

advertising a particular remedy (Id.); or
for becoming surety on the official bond of a
negro elected to office, or surety on the
bonds of negroes charged with inciting riot,
etc. (State v. Georgia; Medical Soc, 38 Ga.
608, 95 Am. Dec. 408); or because his po-
litical views are distasteful to the other
members (Id.); and that a member of a
trades union may be expelled for working
in violation of the by-laws of the union,
for one who does not pay weekly and em-
ploys nonunion men (Burns v. Bricklayers'
Union, 27 Abb. N. C. [N. Y.] 20. But see
Otto V. Journeymen Tailors' Protective
Union, 75 Cal. ,308, 7 Am. St. Rep. 156, and
People V. New York Benev. Soc, 3 Hun [N.
Y.] 361).—From Clark & M. Corp, § 373b.

33. Unincorporated stock exchange. Wil-
liamson V. Randolph, 48 Misc. 96, 96 N. Y.'S.
644.

34. Williamson v. Randolph, 48 Misc. 96,

96 N. Y. S. 644.
35. Beecroft v. New York Athletic Club,

97 N. Y. S. 831.

36. See 5 C. L. 295.

37. Norwood v. Francis, 25 App. D. C.

463; Patch Mfg. Co. v. Capeless [Vt.] 63 A.
938. In an action by a depositor in an in-
solvent unincorporated savings bank against
certain of its members as copartners when
the defense of one of them is that he had
withdrawn as a member as provided by the
by-laws prior to plaintiff's becoming a de-
positor, testimony of a former suit, tried
six years before plaintiff made his deposit
and three years before such defendant with-
drew as a member, in which suit it was
shown that defendant was then a member of
the association, and offered ijy plaintiff to

show that it was generally known that such
was the case, is inadmissible. Norwood v.

Francis, 25 App. D. C, 463.

38. Grand Lodge I. O. O. F. v. Barker
[Mich.] 103 N. W. 193.

30. See 5 C. L. 296.

40. Patch Mfg. Co. V. Capeless [Vt.] 63

A. 938. V. S. 1099, which provides that any
partnership, unincorporated association and
joint stock company may sue and be sued
in its firm, associate or company name and
that service of process on its officers shall

have the same force and effect as regards
the joint rights, property, and effects of the
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§ 5. Dissolution and termination.*^—The method of dissolution of voluntary

associations is frequently regulated by the constitution and by-laws of the same."

The right to enforce the payment of the debts of an association by an assessment

against the members thereof on its dissolution is regulated by statute.*' The right

to forfeit the charter of an association for a violation of the liquor law is treated

elsewhere.**

ASSUMPSIT.

§ 1. Nature, Form, nnd Propriety of Ac-
tion (296).

g 2. The Common Counts (296).

§ 3. Declaration, Pleas, and Defenses
(297).
§ 4. SlTldence (297).

;

§ 1. Nature, form, and propriety of action.*'^—Assumpsit will lie only on a

simple *" contract express or implied.*' It will not lie to try title to the product

of real estate where defendant is in possession under claim of right.**

Waiver of tort.*^—^Where personal property has been converted, the owner

may waive the tort and sue in assumpsit.^" Whether one is suing in tort or in as-

sumpsit may be determined by the nature of the relief sought."^

§ 2. The common counts.^^—^Where a contract has been fully executed on

plaintiff's part and nothing remains but payment by defendant, recovery may be

had under the common counts."'

partnership, association or company as If

served on all the members, is conclusive
against all persons who were members when
the liability merged in judgment was cre-
ated, but persons whose membership had
thence ceased or did not commence until
subsequent thereto were not responsible in

supplemental proceedings under § 1183, U.
S., which provides that a suit for the amount
unpaid on a judgment against an unincor-
porated association may be brought against
any and all of the partners, associates or
shareholders upon their original liability.

Id. Statutes providing for a judgment bind-
ing all the members of an unincorporated
association after service on an officer is not
violative of the fourteenth amendment to
the Federal constitution as taking of prop-
erty without due process of law. Id.

41. See 5 C, L. 297.
42. In a suit involving the validity of

dissolution of a voluntary association, the
constitution of which stipulated that it

should not be dissolved as long as ten mem-
bers voted to continue its existence, the ex-
clusion of evidence of the number of mem-
bers who voted against dissolution by vot-
ing against consolidation was prejudicial to
the rights of the dissenting .minority. Ro-
senthal v. Relnfeld, 48 Misc. 652, 96 N. T.
S. 199.

43. "An act for "w^inding up voluntary as-
.^^ociations and associations with partnership
Ifabllities" (N. J. P. L,. 1899, p. 485, c, 182),
does not clothe the chancellor with power
to enforce the payment of debts contracted
by such association by an assessment against
tlie members thereof in a case where by a
previous proceeding in chancery the busi-
ness in the course of which such debts were
contracted had been wound up and the as-
sets of such association got in and dis-
tributed. Henry v. Simanton, 67 N. J. Bq.
606, 61 A. 1065.

44. See Intoxicating Liquors, 6 C. L. 165.
45. See 5 C. L. 297. See, also. Contracts,

5 C. Ii. 664, and Implied Contracts, 6 C. Ii.

1756.
46. Assumpsit will not lie upon a con-

tract under seal, unless It has been reduced
to parol by a subsequent modification. Con-
roy V. Equifable Ace. Co. [R. I.] 63 A. 356.

47. Law will not imply a promise to pay
for products removed from real estate held
adversely. Reilly v. Crown Petroleum Co.
[Pa.] 63 A. 253.

48. But where the manager of one com-
pany turns over gas wells to himself as
president of another without notice, the lat-
ter has no such claim of title as necessi-
tates an action In ejectment before main-
taining assumpsit for the gas taken. Mc-
Cullough v. Ford Natural Gas Co. [Pa.J 62
A. 521.

49. See 5 C. L. 298. See, also. Election
and "Waiver, 5 C. L. 1078.

50. Conversion of certain fixtures in a
barber shop. Klelnbohe v. Hoffman House,
97 N. T. S. 1122; Tidewater Quarry Co. v.
Scott [Va.] 52 S. B. 835. Assumpsit will lie
against a bailee who converts the property.
De Loach Mill Mfg. Co. v. Standard Sawmill
Co. [Ga.] 54 S. E. 157. Money fraudulently
appropriated recovered as money had and
received. Donovan v. Purtell, 119 111. App.
116. Gas taken from plalntifC's wells. Mo-
Cullough V. Ford Natural Gas Co. [Pa.] 62
A. 521.

51. Although plaintiff uses language in
his pleading appropriate to tort, yet where
he seeks to recover money actually received
by defendant and belonging to him, the ac-
tion Is assumpsit. Kirchner v. Smith, 7 Ohio
C. C. (N. S.) 22.

52. See 5 C. L. 298.
53. Lessor may recover rent due where

she has fully performed her obligations un-
der the common counts. Rubens v. Hill, 116
111. App. 565. Recovery of sale price of
goods sold. Welgand v. Cannon, 118 111.
App. 635. For a public improvement com-
pleted and accepted. Immaterial that other



? Cur. Law. ASYLUMS AND HOSPITALS § 1. 2D7

Use and occupation of land.^*

Goods sold and delwered.^^

Money had and received.^^—Assumpsit for money had and received will lie

where defendant has received °" money or its equivalent which in equity and good
conscience he ought not to retain from plaintiff.''^ Money paid to one to be used

for a specified purpose may be recovered as for money had and received if not so

applied.^" Assumpsit for money had and received lies against a guardian de son

tort by the ward for the value of services rendered during minority/" but it will

not lie against a trustee of an express trust until the trust has been fully executed

and the final account settled.*^ An action of assumpsit to recover a share of the

proceeds of real estate will not lie where the transaction is so complicated as to

require an accounting."^

Money paid.^^

Work, labor, and materials.'^*

% 3. Declaration, pleas, and defenses."'

§ 4. Evidence.'^"—Under a declaration alleging assumpsit, plaintiff may prove

facts constituting a conversion, thereby establishing an implied debt."^ In assump-

sit to recover rent due under a contract fully performed by plaintiff, the contract

may be introduced to determine the amount due."*

Assumption of Obligations; Assumption of Risk, see latest topical index.

ASYIiUMS AJiU QOSPITALS.

§ 1. Corpoxatlons or Societies and Their
OfficeTB (297).

g 2. E^stablisliiaent and Maintenance of
Institntions and Support of Inmates (298).

§ 3. LiabilitT of Institntions or Officers
for Injuries to Inmates (300).

§ 1. Corporations or societies and their officers."'—In New York, a state hos-

pital for the treatment of indigent insane may sue and be sued as a natural person,'"

and may institute proceedings for the sale of the real estate of a decedent for the

enforcement of a debt.'^ The mayor of a city who is ex oificio a trustee of a city

special counts alleged are InsufBcIent. City
of Chicago v. Duffy, 218 111. 242, 75 N. B.

912.
64. See 5 C. L. 299.

65. See 5 C. L. 298.

66. See 5 C. L. 299.

57. Will not lie against an Insurance com-
pany reinsuring anotlier, for premiums paid
the latter but not received by the former.
Illinois Life Ins. Co. v. JafCe [Ala.] 40 So.

47. Evidence held insufficient to show that

one of the defendants had received the
money or had ratified the acts of the person
who assumed to act as her agent. Brady v.

Messier [R. I.] 62 A. 511. Plaintiff held not

to be equitably entitled to certain earned
premiums paid to defendant. Foresters'

Bldg. & Loan Ass'n v. Quinn, 119 111. App.
B72.

68. Henderson v. Koenig, 92 Mo. 690, 91

S. W. 88. A probate judge may recover fees

of his office illegally paid to the clerk and
the city under a void law, but not fees paid

to the clerk as salary. Id.

69. As where a part owner of premises
pays money to a complainant in a mortgage
foreclosure to be applied on account of in-

terest, costs, and sheriff's fees, and not ap-

plied. Brady v. Franklin Sav. Inst. [N. J.

Law] 62 A. 277. Acceptance of his share of

the surplus proceeds of a subsequent mort-
gage foreclosure sale does not estop a part
owner from recovering money paid but not
applied to the debt. Id.

«0. Zeideman v. Molasky [Mo. App.] 94
S. W. 754.

61. Hence, where plaintiff worked for de-
fendant under an understanding that he was
to invest her earnings and account to her
for them when she married, assumpsit will
not lie. Zeideman v. Molasky [Mo. App.] 94

S. W. 754.
62. Where four persons enter into a con-

tract to buy and sell certain real estate for
speculation and contribute various amounts
at various times assumpsit will not lie to re-
cover a share of the proceeds of a sale.
Burton v. Trainer, 27 Pa. Super. Ct. 626.

63,64. See 5 C. L. 299.
65. See 5 C. L. 300.
66. See 5 C. L. 301.
67. Klelnbohe v. Hoffman House, 97 N. Y.

S. 1122.
68. Rubens v. Hill, 115 111. App. 565.
69. See 5 C. L. 301.
70. Const, art. 8, § 3; Laws 1896, p. 478,

c. 545, § 30. In re Buffalo State Hospital, 47
Misc. 33, 95 N. Y. S. 209.

71. In 're Buffalo State Hospital, 47 Mlso
33, 95 N. T. S. 209.
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hospital not under the supervision of the city as trustee should exercise his own

judgment and perform his duties as trustee without dictation from the city/^ and he

is not as mayor nor as a citizen and tax payer a proper party complainant against the

trustees of the hospital to correct alleged abuses of trust.''' The power of insane

asylum trustees under authority delegated by the legislature of Ohio to contract

with railroad companies with reference to a track across the asylum lands is ex-

hausted by its exercise and the contract cannot be afterward modified.^* The stat-

ute of Florida creating a board of control and placing certain state institutions,

including the institute for the blind, deaf, and dumli, under its management, is con-

stitutional," and this institute is held to be properly included within the term

"schools of higher grades.'"' A statute providing that the appointment of a phy-

sician for a hospital shall be for a term not exceeding a certain period and prohibit-

ing a removal within such term does not prevent an appointment for a shorter term

than the period mentioned and removal at the end of the term.''

§ 2. EstaUishment and maintenance of institutions and support of inmates.'''—
The power to purchase land and erect and furnish hospitals is variously regulated

by statute. In ISTew Jersey this power in regard to building new hospitals in cities

of the first class is vested in a board of trustees to be appointed by the mayor and

not in'^the board of health," and the power of the trustees delegated to them by a

valid statute is not impaired by a subsequent rescission of the resolutions on the

basis of which they were appointed.*" It is often provided that hospitals may be

erected outside the city limits," and in such case where the city authorities and out-

lying school districts have concurrent powers relative to health and contagious dis-

eases, one power must be exercised with due regard to the other.*^ Boards of

countv commissioners in Montana have no power of their own motion to acquire land

and erect thereon permanent detention hospitals.*^ A valid statute conferring the

72. Stearns v. Newport Hospital [R. I.]

62 A. 132.

73. The attorney general being the proper
party to represent the public. Stearns v.

Newport Hospital [R. I.] 62 A. 132.

74. State V. Toledo & O. Cent. R. Co., 3

Ohio N. P. (N. S.) 234.

75. Chapter 5384, Laws 1905. State v.

Bryan [Fla.] 39 So. 929.

76. State V. Bryan [Fla.] 39 So. 929.

77. Female physician appointed for one
year and her successor elected at end of

year. Statute that appointment should not
exceed five years and prohibiting removal
within the term did not apply. St. June 4,

1897 (P. L. 98). Taber v. Trustees of State
Hospital for Insane [C. C. A.] 138 F. 865.

78. See 5 C. L. 301.

79. Under the acts of April 3, 1902 (P.

L. p. 549), April 7, 1903 (P. L. p. 208), and
March 29, 1904 (P. L. 343), and facts dis-

closed in this case the power of purchasing
land and erecting and furnishing buildings
for a new hospital in Jersey City is vested
in the board of trustees appointed in accord-
ance with the act of April 3, 1902, and not
in the board of health appointed under the
act of March 29, 1904. Lampson v. Jersey
City [N. J. Law]_.61 A. 513.

80. Lampson v. Jersey City [N. J. Law]
61 A. 513.

81. The act of March 30, 1903 (P.' L. 115),
amending clause 22, § 3, art. 6, of the act of
May 23, 1889 (P. L. 290), and providing for
hospitals beyond city limits is constitutional
as to its title. City of Allentown v. "Wagner

[Pa.] 63 A. 697. In the Act March 30, 1903
(P. L. 115), providing for the establishment
of a hospital for 'contagious diseases within
the limits of a city or "within the county
adjacent," the word "adjacent" does not
apply to the location of the hospital but to

the county in which it and the city are lo-

cated. Id. Equity will not pass upon the
right of a municipality to acqi^ire and holi
land for hospital purposes outside of its ter-
ritorial limits. State v. Inhabitants .of Tren-
ton [N. J. Eq.] 63 A. 897. P. L. 1902, p. 559,
requiring the consent of an outside munici-
pality before a hospital for contagious dis-
eases can be located therein did not affect
the right of a city to maintain old and buil 1

new hospitals on land acquired and used
prior to its enactment. Id.

82. School board could not prevent erec-
tion of pest house. City of Allentown v.

Wagner [Pa.] 63 A. 697. Act April 11, 1899
(P. L. 38), giving school boards certain
powers in these matters was not repealed
by the act of March 30, 1903 (P. L. 115),
authorizing cities of the third class to estab-
lish hospitals outside their limits. Id.

83. Title of Laws 1901, p. 80, creating a
state board of health held insufficient to in-
clude the provisions therein granting the
commissioners this power. Yegan v. Yellow-
stone County Com'rs [Mont] 85 P. 740. Pol.
Code, § 2864, empowering the county board
of health consisting of the county commis-
sioners and one physician to provide for tiie

temporary detention of persons suffering
from contagious diseases where necessary.
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power 'to build hospitals also confers the power to acquire by purchase or otherwise

sites for the erection of such hospitals.**

Members of boards of health are not liable for negligence or mistake in locating

hospitals for the treatment of contagious diseases when required to do so under the

statute,*'* but they have no power to take private lands for such hospitals without

proceeding according to statute or obtaining permission from the owner,*^ and will

be held liable for so doing if the acts are done by them personally or by others under

their direction.*'' They are also held liable for maintaining hospitals so as to mal^^e

them nuisances to adjoining owners where the negligence is a misfeasance as distin-

guished from a nonfeasance.** A hospital for the treatment of contagious and in-

fectioiis diseases is not per se a nuisance,*" and the erection and use of such a build-

ing will not be restrained simply because of an apprehension that it may become a

nuisance."" Whether such hospital will be abated as a nuisance must depend upon

circumstances."^ A court of equity cannot of its own motion and without authority

interfere with the management of hospitals established and maintained by trust

funds."'' A hospital having been maintained and supported vmder authority of the

legislature bj^ excise money and fines which otherwise would have gone to a certain

county, it is proper for the legislature, upon the dissolution of the corporation, to

direct that the proceeds of its property shall be returned to the treasury of such

county."''

A hmatic asylum may recover on a quantum meruit for the care and treatment

of a lunatic though the judgment of the court committing the lunatic is void,"* but

the courts cannot enforce contracts made by boards of trustees of state charitable in-

stitutions contrary to statute."^

did not give the county commissioners, as
such, the power to acquire land on their

own motion for the erection of permanent
detention hospitals. Id. Pol. Code, § 4230,

subds. 5-7, 9, authorizing the erection of

hospitals for the indigent sick, etc., did not
give authority. Id. The phrase "such other
buildings as may be necessary" did not en-
large the purpose for which the board may
erect buildings. Id.

84. Tegan v. Yellowstone County Com'rs
[Mont.] 85 P. 740.

85. Rev. Laws, ^;. 75, § 42. Barry v. Smith
[Mass.] 77 N. B. 1099. Rev. Laws, c. 75,

§ i2, providing that upon the breaking out
of a dangerous disease in a "town" the board
of health shall provide a hospital applies
also to cities. Id.

86. Barry v. Smith [Mass.] 77 N. E. 1099.

87. Encroaching upon, private premises in

maintaining smallpox hospital. Barry v.

Smith [Mass.] 77 N. E. 1099.

88. Barry v. Smith [Mass.] 77 N. B. 1099.

One whose dwelling is in a city in which
is located a hospital for dangerous diseases
cannot complain because it is located too
near an inhabited dwelling in an adjoining
town contrary to Rev, Laws, c. 75, § 37. Id.

89. State v. Inhabitants of Trenton [N.

J. Eq.] 63 A. 897.
90. Single case of smallpox in 13 years

not traced to the hospital did not authorize
injunction. State v. Inhabitants of Trenton
[N. J. Eq.] 63 A. 897.

91. A smallpox hospital, established un-
der 72 O. L. 77, as long ago as 1878, by a
municipality, within the township but out-
side of its own corporate limits, at a dis-

tance of 250 feet back from a public high-

way, will not be abated as a nuisance, al-
though a large township school house has
since been erected on the highway opposite
hospital lot, and dwellings have also been
built adjacent thereto. But the erection of
an additional building directly opposite the
school house, and within fifty feet of the
highway upon which the hospital lot abuts,
will be enjoined as a public nuisance where
the purpose is to use said building for hos-
pital purposes. Trustees of Toungstown
Township v. Toungstown, 6 Ohio C. C. (N.
S.) 498. Evidence held to show hospital
buildings so far isolated as not to show a
nuisance from any dangerous transmission
of smallpox, and injunction refused. State
V. Inhabitants of Trenton [N. J. Eq.] 63 A.
897.

92. Where a, will creating a trust for the
establishment of a charitable hospital gave
the court no authority to supervise the man-
agement of the hospital or its funds, the
fact that some of the patients were treated
and cared for at public expense did not au-
thorize interference independently of an ac-
tion. Jenkins v. Berry [Ky.] 92 S. W. 10.

93. Avila v. New York, 106 App. Div. 120,
94 N. Y. S. 1132. The trustees could not re-
cover back the proceeds of the property vol-
untarily paid over by them to the county
treasurer pursuant to a statute alleged to be
unconstitutional where the corporation was
a charitable one without creditors and no
one laid claim to its property by reversion.
Id.

94. Hopper v. Eastern Kentucky Lunatic
Asylum, 27 Ky. L. R. 649, 85 S. W. 1187.

95. Purchase of coal four months in ad-
vance where statute required monthly ad-
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§ 3. Liability of institutions or officers for injuries to inmates."'—A public

charitable hospital is not liable for the negligence of a surgeon in operating on a

patient who does not pay for the surgeon's services in the absence of negligence in

the selection or employment of the surgeon,^^ nor can it be liable for the breach of

express contract in such case where its superintendent has no authority to make it.'"

Liability for injuries to third persons.—A l»ospital exercising only benevolent

or charitable functions and the directors and managers of which derive no financial

benefit is not liable for the negligence of its employes,"" though it receives compen-

sation from some of its patients/ and where such hospital under an agreement with

the city conducts the city's ambulance service it cannot be held responsible for in-

juries caused by the negligence of its ambulance driver while responding to a call

from the city.^ An insane asylum established and maintained by the state being

a mere government instrumentality is not liable for injuries to others caused by its

inmates or employes.' The fact that the statute creating it provides that it may
sue and be sued does not extend its liability.*

ATTACHMKNT.

Definition, Xature ana Distinction

In What Actions It Will Issne (300).
Right to and Grounds for the Writ

§ 1.

(300).
§ 2.

g 3.

(301).
§ 4. Attachable Property (302). Attach-

ment of Debts and Choses in Action (303).

g 5. Procedure In General (303). Juris-
diction (3041. Necessity of Issuance of

Summons and Service Tiiereof (304).

g 6. Affidavit and Its Snffidencr (304).
Averments in General (304). Averments as
to Nonresidence (305).

g 7. Attachment Bond or trndertaklng;
Terms (305). Liabilities on Bond (305).
Actions on Bond; Evidence (305). Verdict
(307).

The Writ or Warrant (307).
The Levy or Seizure; Indemnifying

Bonds (307).
g 10. Return to the Writ (308).
g 11. Custody, Sale, Redelivery or Release

of Attached Property (308).
g 12. Forthcoming Bonds and Receipts

(308).

g 8.

g ».

§ 13. Lien or Other Consequences of Levy
(309).

g 14. Conflicting Levies, Liens, and Cred-
itors; Priorities (309). Priorities Between
Attachments and Mortgages (309). Effect
of Bankruptcy Proceedings (310).

g 15. Enforcement and Dissolutioi> Dl.s-
charge, Vacation, or Abandonnient of At-
tachment (310).

A. Release or Abatement (310).
B. Validity and (JroTinds for Setting

Aside (310).
C. Procedure (311). Judgment and De-

cree or Order (312). Appeal
(312).

§ 16. Other Remedies (313).
g 17. Hostile and Opposing^ Claims to At-

tached Property (313). Pleading (314). Ev-
idence and Questions for the Jury (315).
Trial (316).

g 18. Wrongful Attachment (316). Plead-
ing (316). Evidence and Questions of Fact
(317). Instructions (318). Damages (318).

§ 1. Definition, nature and distinction.^—Attachment is purely a statutory

remedy and local statutes should in all cases be consulted, any seemingly general

rule being so only because of similarity of statutes.
*

§ 2. In what actions it will issue.'—An attachment may issue in an action on
contract,' where the damages claimed are actual and capable of being estimated by

vertisement. Bunch v. Tipton [Ark.] 88 S.
W. 888.

9«. See 5 C. D. 301.
97. Where patient paid for board and at-

tendance only. Wilson v. Brooklyn Homeo-
pathic Hospital, 97 App. Div. 37, 89 N. T.
S. 619.

98. Though superintendent agreed that
the price charged for board and attendance
included surgical treatment. Wilson v.
Brooklyn Homeopathic Hospital, 97 App. Div.
37, 89 N. Y. S. 619.

99. Noble V. Hahnemann Hospital, 98 N.
T. S. 605.

1. Personal injury by negligence of am-

bulance driver. Noble v. Hahnemann Hospi-
tal, 98 N. Y. S. 605.

2. Exercising governmental functions.
Noble v. Hahnemann Hospital, 98 N. Y. S.
606.

3. Employe injured by Inmate. Leavell
V. Western Kentucky Asylum for the Insane
[Ky.] 91 S. W. 671.

4. Leave'l v. Western Kentucky Asylum
for the Insane [Ky.] 91 S. W. 671.

8,6. See 5 C. L. 302.
7. In California an attachment may Issue

in an action on account for the payment of
money where the contract is made or to be
performed within the state and is not se-
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the usual means of proof and do not rest in the discretion of the jury.* An attach-

ment may issue in equitable proceedings.'

§ 3. Eight to and grounds for the writ.^"—In Massachusetts an attachment

may issue upon the ground of mere want of security for the payment of the judg-

ment to be recovered ;^^ and so also in California, where the contract sued on was

made or to-be performed in the state.^^ In some cases an attachment may issue on

the ground of fraudulent misappropriation of funds.^"

Removal from state}*'—The temporary absence of a debtor from the state,

though he does not inform his creditors, does not per se authorize the creditor to

^resort to the writ of attachment.^'

Nonresidence}"—One nonresident may maintain an attachment in an action

on contract against another nonresident." But an attachment cannot be sued out

,

against a nonresident unless the debt is due.^*

Attachment against corporations.''-^—The fact that a foreign corporation has

complied with a statute requiring such corporation to appoint an agent upon whom
process may be served will not deprive the creditors of the corporation of the right

to attach the property thereof as a nonresident of the state.^"

Fraudulent transfer or disposition of property.'^'-—That the defendant is about

to dispose of his property with intent to defraud his creditors is ground for an at-

tachment, though the debt is not due.''^ The conveyance by a partnership of the

cured by any lien. Code Civ. Proc. § 537.

Drake v. Dewitt [Cal. App.] 82 P. 982.

Where the contract was between a resident

of California and a resident of Minnesota to

sell California lands, and there were stipu-

lations as to the making of reports to the

California ofBce of the defendant, but there

was no stipulation as to where the commis-
sion was to be paid, it was held that an
attachment would lie for such commission.
Id.

8. Breach of contract for delivery of cat-

tle. McKay v. Elder [Tex. Civ. App.] 92 S.

W. 268.
TJiiliqnldated demand! In Mississippi an

attachment will lie for an unliquidated de-

mand arising out of a contract as well as

for a liquidated demand. Hall Commission
Co. V. Crook & Co. [Miss.] 40 So. 20. But
it has been held in Pennsylvania that an at-

tachment cannot be issued to enforce a de-

cree for an unliquidated amount, as In a
creditor's bill seeking to make the defend-
ants, officers of a corporation, refund so

much of the assets of such corporation as

may be necessary to pay the plaintiff's judg-

ment, with interest and costs. First Nat.

Bank v. McKinley Coal Co. [Pa.] 62 A. 1067.

9. Under Mills' Ann. Code, § 59, permit-

ting the defendant to plead legal and equi-

table defenses and § 70, providing that in

all cases equitable relief may be granted,

the same court possesses both law and eq-

uity jurisdiction and hence is authorized to

take cognizance alike of legal and equitable

rights and to administer legal remedies or

grant equitable relief, or do both. Adams v,

Clark [Colo.] 85 P. 642. Hence an attach-

ment may issue in a suit to enforce the lia-

bility of stockholders in a bank under 1

MiHs' Ann. St. % 533. Id.

1». See 5 C. L. 303.

11, Under Rev. Laws Mass. c. 167, § 80,

an attachment for want of security may

issue out any time during the continuance
of the suit, as well as upon other grounds
of attachment. United Waterworks Co. v.

Stone, 143 P. 1022.
12. Code Civ. Proc. § 537. Drake v. De-

witt [Cal. App.] 82 P. 982.
13. An attachment on the ground of fraud

cannot be issued in a creditor's bill against
officers of a corporation for misappropria-
tion of the assets of the corporation where
the only finding upon the question is that
there was a misappropriation by the defend-
ants. First Nat. Bank v. McKinley Coal Co.
[Pa.] 62 A. 1067.

14. See 5 C. L. 303.
15. A charge that the temporary absence

of a debtor from a state, without inform-
ing his creditors, does not per se authorize
the issue of an attachment, held argumenta-
tive, and -in one respect abstract, in that
there was no evidence that the defendant
had left the state, but that the charge did
not preclude the jury from considering evi-
dence tending to show that the defendant
was absent in the sense that he had ab-
sconded. Vandlver & Co. v. Waller [Ala.]
39 So. 136.

16. See 5 C. L. 303.

17. Bridges v. Wade, 110 App. Div. 106,
97 N. Y. S. 156.

18. Plaintiff's demand became Immedi-
ately due after defendant had breached its

contract by delivering graiii inferior in-
quality to that agreed upon, at least after
.the delivery of the grain and the actual pay-
ment of the price to defendant's agent.
Hall Commission Co. v. Crook & Co. [Miss.]
40 So. 20.

1». See 5 C. L. 303.
20. Albright v. United Clay Production

Co. [Del.] 62 A. 726.
21. See 5 C. L. 304.
22. Ballinger's Ann. Codes & St. § 6352.

Carstens v. Milo [Wash.] 82 P. 410. But
See posl, § 6, Procedure in General.
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partnership property, in such manner that it is a conveyance to the partnership's

own use, is such an act of the individual partner as will sustain an attachment

against him for his individual debt.^'

§ 4. Attachable property.^*—At common law only the legal title to property

is liable to levy;^^ but by statute in many states the common law has been changed

so as to render equitable as well as legal interests attachable.^" Land held by a

third person in trust for the debtor is, therefore, subject to general attachment.^'

So also the interest of a pledgor in the pledged property may be attached.^* But

the fact that others may have equitable interests in the property of the debtor under

an executory agreement will not prevent the attachment of the property as belong-

ing to the debtor.^" Trust funds are not attachable for the debt of the trustee,'"

nor is property in the hands of a bailee for care and sale attachable as the property

of the bailee,'*^ nor is partnership property subject to ordinary levy and seizure for

the debt of one of the partners f- but the interest of the partner may be attached.^'

Property which has been sold is not subject to attachment for the debts of the seller,

although the seller retains possession as the agent of the purchaser, the attaching

creditor having notice of the sale.'* And so, also, where a bill of lading is attached

to a draft, the goods covered by the bill are not attachable as the property of the

shipper, as against the holder of the draft.''^ Property, both real and personal, be-

longing to the estate of a deceased person, may be attached on mesne process in any

23.
1126.

24.
25.
26.

Fleisher v. Hinde [Mo. App.] 93 S. W.

See 5 C. L. 304.

Tucker v. Denico [R. I.] 61 A. 642.

Gen. Laws R. I. 1896, c. 253, § 10, pro-
viding- tiiat "the right, title, and interests
of the defendant" in any real estate may be
attached. Tucker v. Denico [R. I.] 61 A.
642.

S7. Rev. Laws, c. 178, § 1. Lyons v. Ur-
g-alones, 189 Mass. 424, 75 N. B. 950. Stat-
utes 1844, p. 211, c. 107, providing/ for a spe-
cial attachment of land fraudulently con-
veyed by the debtor, has no application to
an attachment of lands held in trust for the
debtor, and hence no special attachment is

necessary in such case. Id.

28. The pledgee by attaching the inter-
ests of the pledgor is not thereby estopped
to assert his rights as pledgee as against a'

subsequent mortgagee. Ottumwa Nat. Bank
V. Totten, 114 Mo. App. 97, 89 S. W. 65.

20. "Where a vendor of land died before
conveying the property, the interests of one
of his heirs are attachable although such
heirs had signed a deed conveying the prop-
erty to the vendee, other heirs not having
signed the deed and the circumstances be-
ing such as to indicate that the vendee did
not intend to accept the deed until executed
by all of the heirs. Sheeby v. Scott [Iowa]
104 N. W 1139.
. 30. Funds in the hands of the local col-
lector of a benefit society held not subject
to attachment by a creditor of the society.
Brenizer v. Supreme Council of Royal Ar-
canum [N. C] 63 S. B. 835. Where such
funds are attached the trustee may move to
dismiss the attachment. Id.

31. Where the owner of cattle delivered
them to another person under an agreement
that such person was to attend to them and
sell them, the proceeds to be shared between
him and the owner upon an agreed ratio,
such person had no attachable interest in

the cattle, his interest being dependent en-
tirely upon the sale. National Cotton Oil
Co. V. Ray [Tex. Civ. App.] 91 S. W. 322.

32. Such property can only be levied on
as provided by Rev. St. 1895, art. 2352. Na-
tional Cotton Oil Co. V. Ray [Tex. Civ. App.]
91 S. W. 322.

33. The right existing in the other part-
ners and in partnership creditors would not
be affected, but may be protected, if it
should become necessary, by appropriate
proceedings. Fleisher v. Hinde [Mo. App.]
93 S. W. 1126.

.S4. A debtor agreed that his creditor
could have all the crops raised by the debtor
during a certain year, and that the creditor
should sell the same and apply the proceeds'
to the payment of the debt, the balance of
such proceeds, if any, to be paid to the
debtor. This agreement was being carried
out when the attachment was Issued, and
the attaching creditor had notice of the
agreement. Bvans v. Groesbeck [Tex. Civ.
App.] 93 S. W. 1005. And in such case the
burden of proving that the debt secured by
such agreement has been paid was upon the
attaching creditor. Id.

35. American Nat. Bank v. Lee [Ga.] 53
S. E. 268. Where a draft with bill of lad-
ing attached is sent to a bank for collection
from the purchaser, and the bank credits
the proceeds of the draft to the shipper, the
goods are not attachable as the property of
the shipper. Tishomingo Sav. Inst. v. John-
son, Nesbitt & Co. [Ala.] 40 So. 503. Where
a draft with bill of lading attached is dis-
counted by a bank and the proceeds are, by
agreement with the shipper and drawer,
credited upon a debt due by him to the
bank, but the draft is subsequently dishon-
ored and is charged back to his account, the
banker's lien upon the goods is superior to
that of an attaching creditor of the shipper
and drawer. Kentucky Refining Co. v. Bank
of Morilton [Ky.] 89 S. W. 492.
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suit for a debt of the deceased properly brought against the executor or adminis-

trator f^ but a court of equity cannot by a species of equitable attachment seize and

hold funds coming to the heirs of a decedent to satisfy a decree which the complain-

ant could never obtain."

Attachment of debts and clioses in action.^^—A debt due by a foreign corpora-

tion to nonresident cannot be attached in a suit by a nonresident.'" The assured's

interest in an unmatured policy of life insurance is not such as can be reached by

attachment, unless the policy has, at the time the attachment is issued, a cash sur-

render value.*"

§ 5. Procedure in general.*'^—Tinder a statute authorizing substituted service

by publication for a certain number of weeks, the declaration and an affidavit for

an attachment may be filed after the last publication, though the full number of

weeks specified by the statute have not expired.*^ An averment that the defendant

, is about to dispose of his property with intent to defraud his creditors is necessary

to sustain an attachment before the debt is due.*' Circuit courts of the United

States are not governed by any separate attachment law, but are required to admin-

ister the remedy in attachment provided in the laws of the state in which the courts

are held.**

36. Since under Rev. Laws, l-. 142, §§ 30-

32, it is impossible for a creditor by
bringing an action and by attachment on
mesne process to obtain an improper prefer-
ence over other creditors, there is no reason
why the general provisions^ relating to at-

tachment should not apply to suits against
deceased persons as well as others. See
Rev. Laws, c. 17S, % 53, providing that the

land of a deceased person may be taken on
execution upon a judgment against his ex-
ecutor or administrator for the debt of the
deceased, and Rev. Laws, c. 167, % 38, pro-
viding that the real and personal property
of a deceased person "which is liable to exe-
cution may be attached, and Rev. Laws,
c. 172, § 5, which expressly recognizes the
right to attach the property of a deceased
person in suits against his executor and ad-
ministrator for his debts. Herthel v. Mc-
Kim [Mass.] 77 N. E. 695.

37. Zimmerman Mfg. Co. v. Wilson [Ala.]

40 So. 615.

38. See 5 C. L. 305.

39. A company organized under the laws
of the state of New Jersey, but whose sole

presence there seemed to be a name on a
billboard, with hundreds of others, outside

the offices of a company organized to com-
ply with the law of that state, to give a

legal fiction to a principal office within the

state, but whose real main office was within
the state of New York, much of whose busi-

ness was done within such state, and which
had complied with the law of such state by
filing its certificate and paying its taxes so

as to entitle it to sue on its own contracts
in the courts of such state, came within this

rule. Bridges v. "Wade, 99 N. Y. S. 126.

Even under the rule that attachment will

lie if the creditor or garnishee could sue,

such attachment will not lie upon a debt due
from a foreign corporation to the defend-
ant, a nonresident, on a contract made in

another state, payments on account of whicli

were to be made by checks upon a bank in

such state the complainant being also a
Fesident of such state. Id.

40. And hence a bill to enforce a judg-
ment out of the proceeds of a life insurance
policy which has been attached should allege
the facts showing that the policy has a cash
surrender value. Marks v. Equitable Life
Assur. Soc, 109 App. Div. 675, 96 N. Y. S.

551.

41. See 5 C. L. 305.
42. But the time to plead to the declara-

tion would not begin to run until the serv-
ice was completed by the expiration of the
full number of weeks from the date of the
publication. See Comp. Laws, §§ 10,572,
10,574. Kurtz v. Gartner [Mich.] 12 Det.
Leg. N. 439, 104 N. W. 596.

43. Under Ballinger's Ann. Codes & St.

§ 5352. Carstens v. Milo [Wash.] 82 P. 410.
But where the complaint fails to allege that
the defendant is about to dispose of his
property with intent to defraud his credit-
ors, the defect may be cured by amendment
so as to prevent the attachment from being
dismissed. See Ballinger's Ann. Codes &
St. § 5352, authorizing the issue of an at-
tachment before the debt is due upon an al-

legation of fraudulent disposition of prop-
erty, and § 6380 relating to amendments.
Id. But where no application to amend was
made it was no error to dismiss the attach-
ment for want of such allegation. Id.

44. Fernandez Y Peres v. Peres Y Per-
nandes, 202 U. S. 80, 50 Law. Ed. . In the
Revised Statutes of the United States, § 916
(U. S. Comp. Stat. 1901, p. 684), it is pro-
vided as to attachments: "In common-law
causes in the circuit and district courts the
plaintiff shall be entitled to similar remedies,
by attachment or other process, against the
property of the defendant, which are now
provided by the la'w of the state in which
such court is held, for the courts thereof;

and such circuit or district courts may, from
time to time, by general rules, adopt such
state laws as may be in force in the states

where they are held in relation to attach-

ments and other process; Provided, that sim-

ilar preliminary affidavits or proofs and sim-

ilar security as required by such state laws,
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Jurisdiction.*'^—Where notice is required by statute to be given in a particular

manner, actual notice acquired in any other manner will not give the court Juris-

diction.** But the appearance of the defendant by counsel gives the court jurisdic-

tion of the person of the defendant,*' and dispenses with the necessity of any further

recital in the Judgment as to the court's Jurisdiction.*' Where the only ground al-

leged for the issuance of an attachment is that the defendant is a nonresident, he

is not entitled to make a special appearance or to answer attaclang the Jurisdiction

of the court upon the sole ground that he is not the owner of the property seized

under the writ.*" A city court of Alabama has no Jurisdiction of an attachment is-

sued by a Justice against real estate.""

Necessity of issuance of summons and service thereof
.^'^—^Where service of the

summons is necessary, it is usually provided by the statute that substituted service

will be sufficient f^ but care should be taken not to make such a service as will nega-

tive the grounds of the attachment."^

§ 6. Affidavit and its sufficiency.^* Averments in general.^^—Averments as to

the personal movements of the defendant will not sustain an attachment based on

the ground that the defendant has removed or is about to remove his property from
the state with intent to defraud his creditors. "° The affidavit must set out the

plaintifE's damages;"' but the averment as to the amount sued for may be upon in-

shall be first furnished by the party seeking
such attachment or other remedy." By an-
alogy it would seem that the district court
of Porto Rico, exercising the Jurisdiction of
a circuit court in its practice as to the issu-
ing of attachments, is to adapt its61f to the
local practice recognized and established in
Porto Rico. Id. See post, § 18, Wrongful
Attachment.

45. See 5 C. L. 306.

46. Where upon the attachment of the
land of a nonresident the defendant was not
"served, and the sheriff in levying the attach-
ment failed to give notice to the defendant
in possession at least ten days before the
return day of the "writ, and did not state the
fact of such notice and the name of the ten-
ant in his return, as required by Rev. St.

1899, § 388, par. 3, a sale under such attach-
ment was void, although the tenant had ac-
tual knowledge of the attachment. Siling
V. Hendrickson [Mo.] 92 S. W. 105.

47. Pacific Selling Co. v. Collins [Ala.] 39
So. 579. See post, § 15, subd. Judgment.
Appearance for the purpose of making a
motion to retax the costs and to strike cer-
tain items from the cost bill admits the ju-
risdiction of the court over the person of
defendant. Nisbet v. Clio Min. Co. [Cal.
App.] S3 P. 1077. If a defendant separately,
or in conjunction with a motion going only
to the jurisdiction, invokes the power of the
court on the merits, or moves to dismiss the
action, or asks relief which presupposes that
jurisdiction has attached, this constitutes a
general appearance. Everett v. Wilson
[Colo.] 83 P. 211.

48. And a recital as to proof of notice of
the levy will be treated as surplusage. Pa-
cific Selling Co. V. Collins [Ala.] 39 So. 579.

49. Welch V. Ayres, 43 Neb. 326, 61 N. W.
635, modified. Kneeland v. Weigley [Neb ]

107 N. W. 574.

50. See acts 1871-72, p. 109, § 2; Code
1896, §§ 481, 574, 944, 1947. Moog v. Mc-
Dermott [Ala.] 40 So. 390. In case of a levy
of an attachment Issuing from a justice

court on real estate, the papers must be re-
turned to the clerk of the circuit court, and
the duty imposed and which is to be per-
formed by the justice is ministerial and
must comply with the requirement of the-
statute. Id.

51. See 5 C. L. 306.
52. Where the property has already been

seized after the departure of the defendant
from his last known place of residence,,
service by leaving a copy of the summons
at such place of residence a short while
after the departure of the defendant, dili-
gent Inquiry having been made as to his
whereabouts, was a sufficient compliance
with Municipal Court Act, §§ 78, 83. Dixon
V. Carrucci, 97 N. Y. S. 380, The return of
the marshal that he left a copy of the pa-
pers at "the last known place of residence
of the defendant" instead of "at the last
place of residence" was sufficient under § 83
of the Municipal Court Act Id. As to the
effect of a judgment rendered upon such
service, see post, § 15 B, subd. Judgment and
Decree or Order.

53. Ground that defendant had absconded
negatived by return of service at usual place
of abode. Rosenthal v. Widensohler, 115
Mo. App. 237, 91 S, W. 432.

54. See 5 C. L. 306.
55. See 5 C. L. 307.
56. An averment that the defendant was

held in default of bail and that he might be
discha,rged from custody at any time, and
that in the event of His discharge he would
leave the state, having already engaged pas-
sage on a steamer, for the purpose of de-
frauding the plaintiff, was insufficient to
sustain an attachment under Code Civ. Proo.
§ 3169, subd. 3, providing that an attachment
may issue where the defendant has or is
about to remove his property from the state,
etc, Tocci V. Gianvecchio, 48 Misc. 351 95
N. Y. S. 583.

57. Where the affidavit referred to tha
complaint as setting forth the plaintiff's
damages and the complaint alleged that In
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formation and belief, where the affidavit also states a sufficient and proper source

of information and ground of belief."^ An averment that the defendant is about to

dispose of his property with intent to defraud his creditors is not inconsistent with

an averment that the defendant is aboiit to convert his property into money for the

purpose of placing it beyond the reach of his creditors. '° Clerical errors in the

statement of the cause of action may be treated as surplusage.""

Averments as to nonresidence.^'^—Where the affidavit of nonresidence is made

by a party having no connection with the suit either in a representative capacity or

otherwise, it must contain an averment that it is made upon personal knowledge, or

show such facts as are inconsistent with the residence of the defendant in the state

where the attachment is issued."^ So, also, in order to obtain an attachment against

a foreign corporation, the plaintiif must show and not merely allege that the de-

fendant is a foreign corporation."^ But the affidavit upon which a foreign attach-

ment is issued need not recite the venue."* An admission of nonresidence made
in an affidavit filed by the defendant on a motion to vacate cures any insufficiency

in the averments of nonresidence in the plaintiff's affidavit. "°

§ 7. Attachment hond or undertaking; terms."^—A court rule requiring the

approval of the clerk to be indorsed upon the bond is ineffective to render the failure

. to make such indorsement fatal to the validity of the bond, where the statute only

requires that the clerk shall be satisfi.ed with the bond."'

Liahilities on iond.^^—^Where an attachment is wrongfully issued, the defendant

consequence of the defendant's misrepresen-
tation the plaintiff was compeUed to spend
a certain sum to put a furnace, range, and
plumbing in shape for use, a certain sum
for a caretalter, a certain sum for coal "while

making said repairs, a certain sum for two
months rent, during which time the neces-
sary repairs were being made, and a certain
sum for loss of business and profits, it was
held that the complaint did not set forth
any legal measure of damages, and hence
was insufllcient to sustain the attachment.
Downing v. Nelson, 97 N. Y. S. 1005.

58. Where the affidavit alleged that the
plaintiff's information was based upon a
written statement, which was annexed to

the affidavit of the plaintiff's former clerk,

who had left the plaintiff's service and en-
tered that of the defendant, taking with him
the books in which the original entries were
made. Lewis v. Tindel-Morris Co., 109 App.
Div. 509, 96 N. T. S. 576.

59. And where such averments are not
stated disjunctively the attachment will not
be quashed on the ground that separate and
distinct grounds for attachment are set
forth. McKay v. Elder [Tex. Civ. App.] 92

S. "W. 268.

eo. Plaintiff's affidavit alleged that the
goods sold to the defendant were sold Sept.

2, 1905, and the affidavit upon which the at-
tachment was based was verified June 5,

1905, and it was held that the date of the
sale was clearly a clerical error which might
be treated as surplusage, thus leaving the
affidavit without any statement as to the
date of the sale, and such statement being
unnecessary the affidavit was sufficient. Vo-
gelman v. Lewit, 48 Misc. 625, 96 N. T. S.

207.

61. See 5 C. D. 307.

62. Mere averments in an affidavit made
by a resident of another state that the de-

7 Curr Law. — 20.

fendant resides in such state and does busi-
ness therein, the affiant, however, being un-
acquainted with the defendant and not con-
nected in any way with the suit, were in-
sufficient to sustain an attachment upon the
ground of nonresidence, there being no aver-
ment of personal knowledge of the defend-
ant's nonresidence and no statement of facts
necessarily showing such nonresidence.
Beckermann v. Chambers, 47 Misc. 289, 95
N. Y. S. 914.

63. Such fact may be said to be shown
if it is positively alleged by some person
who may be deemed to have personal knowl-
edge upon the subject, so that his statement
can be accepted as evidence of the fact.
American Trading Co. v. Bedouin Steam Nav.
Co., 48 Misc. 624, 96 N. Y. S. 271. It cannot
be said to be shown when the person mak-
ing the allegation, although he may do so
positively as of his own knowledge, is evi-
dently and obviously not in a position to
possess personal knowledge upon the sub-
ject. Id. An averment that the affiant was
the manager of the plaintiff's hemp depart-
ment did not support his statement that he
had personal knowledge of the place of in-
corporation of the owner of the steamship
by which the hemp was conveyed from a
foreign port to New York. Id.

64. Where the affidavit did not show that
it was taken within the jurisdiction of the
notary before whom it was made, it was
held that it would be presumed that it was
taken within the notary's jurisdiction. Al-
bright V. United Clay Production Co. [Del]
62 A. 726.

65. Vogelman v. Lewit, 48 Misc. 625, 96
N. Y. S. 207.

66. See 5 C. L. 307.
67. See circuit court rule No. 69, and Code

Civ. Proc. 1902, § 156. Watson v. Paschall
& Co. [S. C] 53 S. B. 646.

68. See 5 C. L. 308.
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may recover, in an action on the attachment bond, all the actual damages accruing

to him by reason of the issue and levy of the writj^' including reasonable attorney's

fees.'" The damages recoverable must be the natural and proximate consequence

of the attachment f^ but where there is malice, punitive or exemplary damages may

be recovered as well as actual." But the sureties on the attachment bond, having

had no other part in the transaction beyond the execution of the bond, can in no

event be held for anything beyond the actual damages. '^^ It is no defence that the

attachment defendant could have avoided the damages claimed by giving the statu-

tory undertaking and retaining possession of the property.'* The question of prob-

able cause for the issue of an attachment is not in issue in a suit on the attachment

bond to recover damages for the seizure and conversion, under the guise of a writ

of attachment, of the property of a third person."*

Actions on bond; evidence.'"'—A party cannot testifj' directly as to the existence

of malice,'' nor is it proper to permit a party to testify directly to the amount of his

69. Vandiver & Co. v. Waller [Ala.] 39

So. 136; Faroux v. Cornwell [Tex. Civ. App.]
90 S. W. 537. See post, § 18, "Wrongful At-
tachment.
Tbe measure of damases In the case of

attachment of personal property is generally
the difEerence in value of the attached prop-
erty when seized and when restored, with
the loss of its use meanwhile. This rule

applied to a case where-corporate stock was
attached and the value of such stock depre-
ciated pending the attachment proceedings.
McCarthy Co. v. Boothe [Cal, App.] 83 P. 175.

The defendant was furthermore liable for
the depreciation in the value of the stock
under Code Civ. Proc. § 3300, providing that
the measure of damages for breach of con-
tract shall be the amount which will com-
pensate' the party aggrieved. Id. See post,

§ 18, subd. Damages
In Mississippi the defendant is entitled to

damages whenever the verdict is in his fa-

vor. Rev. Code 1892, § 166. Carrier v.

Poulas [Miss.] 40 So. 164. And such dam-
ages may be recovered from the bondsmen
in the same action, upon a writ of Inquiry.
Id. But the whole matter of damages in

attachment proceedings is purely statutory,
and there being no statutory provisions for
damages upon the dismissal of an attach-
ment in equity, it was error upon the dis-

missal of such an attachment to award the
defendant an attorney's fee by way of dam-
ages. Bonds V. Garvey & Co. [Miss.] 39 So.

492. See post, § IS, subd. Damages.
In Porto Rico all the damages accruing

from an attachment, whether rightful or
wrongful, must be assessed and recovered
in the same action. Fernandez Y Perez v.

Perez T Fernandez, 26 S. Ct. 561. See post,
§ 18, subd. Pleading.

70. Reasonable and necessary counsel fees
paid or incurred in defending the attach-
ment suit are recoverable in a suit on the
attachment bond as actual damages, whether
attachment was rightful, or wrongful and
malicious. ' Vandiver & Co. v. Waller [Ala.]
39 So. 136. See post, § 18, subd. Damages.
Fees paid counsel for services rendered in
and about the preparation and filing of the
exemption declaration and in defending the
declaration on a contest thereof by the
plaintiff in the attachment suit are recover-
able as actual damages in suit on the bond,

as a proximate consequence of the wrongful
suing out of the attachment. Id.

In Mississippi attorney's fees are not re-
coverable as damages upon the dismissal of
an attachment in equity. Bonds v. Garvey
& Co. [Miss.] 39 So. 492.

71. Damages to perishable goods caused
by their being locked up in a store house
in warm weather and neglected are recover-
able. Vandiver & Co. v. Waller [Ala.] 39
So. 136. Injury to the credit and business
of a defendant in attachment may result
from the wrongful or vexatious suing out of
an attachment, and form the basis for the
recovery of special damages in a suit on the
attachment bond. Id.

72. Faroux v. Cornwell [Tex. Civ. App.]
90 S. W. 537. Malice and want of probable
cause must concur in order to autliorize a
recovery for exemplary damages for the
wrongful issuance of the writ, and the
pleader must allege what is material to his
recovery. Id. But where the attachment is
levied on exempt property, under circum-
stances of malice and vexation, exemplary
damages may be awarded regardless of
whether the attach-ment was rightful or
wrongful. Id. Exemplary damages may be
awarded, though the attachment was sued
out by an agent, if the principal with full
knowledge ratified the act of the agent.
Vandive & Co. v. Waller [Ala.] 39 So. 136.
An instruction that punitive or exemplary
damages cannot be proven in dollars and
cents, but when the proof shows acts of mal-
ice and vexation the jury alone can fix in
dollars and cents the measure of damages
as may seem right to them, not exceeding
the amount of the attachment bond, held in-
formal but substantially correct. Id.

73. Faroux v. Cornwell [Tex. Civ. App.]
90 S. W. 537. The same is true of the eon-
stable's ofHcial sureties and his indemnitors.
Id.

74. Where corporate stock which was at-
tached depreciated pending the attachment.
McCarthy Co. v. Boothe [Cal. App.] 83 P.
175.

75. Bpps V. Hazlewood [Tex. Civ. App.]
14 Tex. Ct. Rep. 20, 89 S. W. 809.

76. See 5 .C. L. 308.
77. A charge to this effect did not pro-

hibit the jury from considering letters writ-
ten by the defendant, it not appearing' that
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damages." And upon an issue as to whether the attachment was wrongful and

without probable cause, evidence that exempt property was levied on is irrelevant.^"

But where the plaintifE puts in evidence his answer in the attachment case, counsel

for the defendant may comment to the jury upon the answer and draw from it any

legitimate conclusion which would illustrate the issues involved in the case on trial.*"

An abjection that the attachment bond was not put in evidence on the trial of the

claim for damages cannot be raised for the first time on appeal.*^

Verdict.—The verdict in an action on an attachment bend should be in an ag-

gregate sum without itemizing the amount found or stating the process by which it

was arrived at.*^

§ 8. The writ or warranto

§ 9. The levy or seizure; indemnifying honds.^* The levy or seizure.^''—To
constitute a levy on personal property, the officer must not only have a view of the

property, but must assume dominion over it.'° And, while a summons of a gar-

nishee may constitute a levy of an attachment, the service of garnishment process

upon persons in possession of specific chattels creates no lien thereon, in the absence

of an actual levj^, and does not constitute an act of possession or dominion over such

chattels.'^ A notice of attachment of credits and effects is not a sufficient garnish-

ment of a debt due from the garnishee to the attachment of the debtor.*' The run-

ning of the statute of limitations in favor of the garnishee, as against both the at-

tacliment defendant and the attachment plaintiff, is not interrupted by the levy of

the attachment.*" Funds in the hands of the court may be attached by service of

the writ upon the clerk of the court.""

the jury was misled to the prejudice of the
defendant. Vandlver & Co. v. Waller [Ala.]

39 So. 136.

78. It was error to allow an answer to

aa interrogatory to be read stating merely
in general terras that the plaintlft had suf-

fered damages in a named sum because the
goods levied on were kept in stock by rea-
son of the levy, such evidence being too gen-
eral and stating merely a conclusion of the
witness. Cross v. Coffln-Fletcher Packing
Co., 123 Ga. 817, 51 S. B. 704.

79. Paroux v. Cornwell [Tex. Civ. App.]
90 S. W. 537.

80. Cross V. Coffln-Fletcher Packing Co.,

123 Ga. 817, 51 S. E. 704.

81. Carrier v. Poulas [Miss.] 40 So. 164.

82. Cross V. Coffln-Fletcher Packing Co.,

123 Ga. 817, 51 S. E. 704.

83,84. See 5 C. L. 308.

85. See 5 C. L,. 309.

86. Fountain v. 624 Pieces of Timber, 140

F. 381.

87. Where the officer approached a raft

of timber in a boat, but did not come in ac-

tual contact with it, and merely made an
arrangement with the boom owner to esti-

mate the amount of the timber, it was held
that the levy was insufficient to give the
court jurisdiction as against a subsequent
levy under process from a Federal court.

Fountain v. 624 Pieces of Timber, 140 F. 381.

88. Clyne v. Easton Bldridge & Co. [Cal.]

83 P. 36. An admission of the garnishee
consisting of a pencil entry by one of its

bookkeepers on the margin of the account
of the attachment debtor in the garnishee's
ledger and the statement of the garnishee's
president that the debt was attached, as an
excuse for refusing further payments, was

evidence that the debt had been attached,
but not conclusive. Id. A garnishee by re-
fusing further payments to the attachment
debtor on the ground that the debt had been
attached was not estopped to deny the effi-
ciency of the notice of attachment's against
the attachment plaintiff. Id.
In California a garnishee is. not required,

and has no right to appear in the action.
The only answer he makes is to the sheriff
at the time of the service of the writ, and
that relates only to the property actually
attached which he has in his possession or
under his control; and hence the garnishee,
when sued for a debt alleged to have been
due from the garnishee to the attachment
debtor at the date of service of the attach-
ment upon the garnishee, may object, for
the flist time, to the return of the sheriff to
the attachment. Clyne v. Easton Eldridge &
Co. [Cal.] 83 P. 36.

89. A literal construction of Code Civ.
Proc. § 544, would lead to the conclusion
that the statute of limitations is interrupted
by the service of the attachment upon a
garnishee, but this statute applies only to
cases where the garnishee admits his in-
debtedness. Clyne v. Easton Bldridge & Co.
[Cal.] 83 P. 36. It seems that if the attach-
ment creditor wishes to save his claim
against the garnishee from being barred be-
fore he can obtain a Judgment against the
principal debtor, he may bring suit against
the garnishee based upon his contingent in-
terest in the debt. Id.

90. But funds of an estate in the hands
of an administrator are not funds in court,
although there Is a suit pending In the court
to settle the estate. Sanders v. Herndon
[Ky.] 93 S. W. 14.
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Indemnifying londs.^'^—In an action against a sheriff for unlawful levy, formal

notice should be given to the indemnitors."^ In Wisconsin an attorney holding for

collection a claim sent from another state has authority to indemnify the sheriff for

his clients when the sheriff is required to levy an attachment."^

§ 10. EeLurn to the writ.^^—An attachment may be made returnable to the

first day of a term of court."^

§ 11. Custody, sale, redelivery or release of attached propertyj"^—The right

of the sheriff to poundage is fixed by statute." Where it appears that the property

attached is portable and of considerable value, the sheriff should be allowed his ex-

penses in caring for and preserving the property."* The defendant upon filing the

statutory undertaliing for the release of the attachment is entitled to have the prop-

erty delivered to him.""

§ 12. Forthcoming lands and receipts.^—In Massachusetts the defendant may
give bond, and thus secure the release of the attachment,^ and this may be done even

where the attachment is levied upon land the record title to which is in a third

party;' and the right to have an attachment dissolved in this manner may be en-

forced by mandamus." So also in New York, the defendant may regain possession

of the property by filing the statutoiy undertaking.^ In an action upon a bond to

dissolve an attachment, the sureties may contest the effect of amendments to the

declaration in the original suit which were made without notice to the sureties;" but

if the effect of such amendments is merely to put in proper form the statement of

the cause of action upon which the suit was brought, they are binding upon the

sureties, even though they greatly change the form of the statement of the claim, or

greatly enlarge the amount claimed according to the language of the original dec-

laration.''

91. See 5 C. L. 309.

92. But where the plaintiff turned the
summons and complaint over to the attorney
In the attachment action, and the attorney
wrote the indemnitors informing them of

the action and that the attorney had put in

their answer, to which the indemnitors made
no reply, their acquiescence was a waiver
of formal notice, and they were bound lay

the judgment against the sheriff. Audley v.

Townsend, 96 N. Y. S. 439.

93. Audley v. Townsend, 96 N. T. S. 439.

94. See 5 C. L. 310.

95. Where an attachment was made re-
turnable to the first day of the June term,
which term according to statute commenced
on June 5th, but the judge in the exercise
of the right conferred by Code 1904, § 2132,
did not commence the term until June 7th,

it was held that an attachment issued on
June 6th, and returned on June 7th, was
valid, in the absence of any injury to the
defendant by reason of the irregularity.
May V. Newlin, 143 F. 574.

9«. See 5 C. L. 310.
97. Laws 1890, p. 940, c. 523, § 17, subd. 2,

as amended by Laws 1892, c. 418, p. 868.
Jones V. Gould, 99 N. T. S. 789.

98. Even though the property be classed
as fixtures. Nisbet v. Clio Min. Co. [Cal.
App.] S3 P. 1077.

99. It was error to refuse to deliver a
portion of the property to the defendant
upon the filing of the statutory undertaking
provided for by Code Civ. Proc. §§ 687, 688,
although the plaintiff claimed that the sher-
iff levied on more property than was nec-
essary and contrary to oral instructions

griven by the plaintiff to him. Jon«s v.
Gould, 99 N. T. S. 789. See post § 12, Forth-
coming bonds and receipts. But the defend-
ant is not entitled to have the property re-
turned to him under provisions of Code Civ.
Proc. §§ 687, 688, 709, until payment of the
sheriff's poundage. Id. Where the defend-
ant recognizes the validity of the levy by
filing the undertaking provided for by Code
Civ. Proc. §§ 687. 688, the plaintiff cannot
resist the sheriff's application for poundage
on the ground that an excessive levy was
made, and it was error for the court to re-
fuse to turn over all the property to the
defendant upon the filing of such undertak-
ing. Id.

1. See 5 G. L. 311.
2. Rev. Laws, c. 167, § 121. Hawkins v.

Farley [Mass.] 77 N. B. 319. The report of
the appraisers provided for by this statute
is conclusive upon the magistrate, so that
he cannot hear further evidence either to in-
crease or decrease the value of the property
as fixed by the appraisers. Id.

3. Rev. Laws, c. 167, § 123. Hawkins v.
Farley [Mass.] 77 N. B. 319. It Is the value
of the attached property and not merely the
interests therein held by the owner of the
record title which Is to be appraised under
Rev. Laws, c. 167, § 121. Id.

4. Hawkins v. Farley [Mass.] 77 N. E.
319.

5. Code Civ. Proc. §§ 687, 688. Jones v.
Gould, 99 N. T. S. 789. See ante, § 11, Cus-
tody, Sale, Redelivery, or Release of Attached
Property.

6. Morton v. Shaw [Mass.] 77 N. E. 633.
7. See Rev. Laws, c. 173, § 121. Morton
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§ 13. Lien or other consequences of levy.^—An attaching creditor gets no

greater right as against holders of equities upon the attached property than the

debtor himself then had.° But a plaintiff in attachment has a status to file a bill

in chancery to set aside a fraudulent deed which impedes the operation of the lien

of his attachment.^" The inherent jurisdiction of equity cannot be invoked by an

attachment creditor to remove a prior lien upon the attached property upon an al-

legation based upon information and belief that the lien is fraudulent or inequitable.^*

The levj' of an attachment upon the land gives the court constructive possession and

control of such land.'^ Where the statute does not provide the length of time an

attachment shall continue, the attachment will continue until the debt^is paid or the

propertj' is sold under execution issued on the jiidgment or until the judgment is

satisfied or the attachment discharged or vacated in some manner provided by law.*'

Where the attachment is discharged before the judgment in the principal action, any

lien obtained by reason of the attachment is lost.**

§ 14. Cnnfiicting levies, liens, and creditors; priorities.^^—Property seized by

the sheriff under the process of attachment from the state court, and while in the

custody of the officer. Cannot be seized or talcen from him by process from any other

court.*^ The right of the attaching creditor to invoke the aid of the courts to re-

move conflictiug claims or liens is considered elsewhere.*^

Priorities between attachments and mortgages}^—To render a transfer of shares

of stock as collateral security valid against the subsequent attachiug creditors of the

owner, the transfer must be by assignment and delivery, with notice to the corpora-

tion, followed by a memorandum of such transfer upon its stock ledger.*" The vol-

untary surrender of the property attached made by the defendant to a party claim-

ing the property under a mortgage will not enlarge the mortgagee's rights or defeat

the lien of the attachment.-" ISTor is a pledgee, by attaching the interest of the

V. Shaw TMass.] 77 N. E. 633. Where the
aeclaration in the original suit stated the
claim as founded upon a written contract for

the sale of goods, an amendment basing the
ground of action upon an oral contract sup-
ported by a written memorandum did not
change the cause of action so as to discharge
sureties. Id. The correction of a clerical

error as to the amount of goods delivered
and the amount undelivered did not change
the cause of action. Id.

8. See 5 C. L. 312.

9. Kentucky Refining Co. v. Bank of Mor-
llton [Ky.] 89 S. W. 492. See post, § 17,

Hostile and Opposing Claims to Attached
Property.

10. The decree In such case will nullify

the fraudulent deed only to the extent of

the property attached. Bainbridge v. Allen

CN. J. Bq.] 61 A. 706.

11. In such case the allegation must be
followed up by statement of the facts from
which the inference may be drawn that the

lien sought to be removed Is fraudulent or

inequitable. Gavezzi v. Dryfoos, 110 App.
Div. 9, 97 N. Y. S. 59.

12. So that where an attachment Issued

by a Federal circuit court upon land .situ-

ated in the district over which such court
has jurisdiction is properly levied by filing

it in the office of the clerk of .=iuch court,

an Injunction cannot issue against the

United States marshal to restrain him from
selling such land under such attachment.
Beardslee v. Ingraham [N. Y.] 76 N. B. 476.

Where the gist of the cause of action was
the apprehension that a sale under the at-

tachment would throw a cloud upon the title
to the land, the injunction could not be sus-
tained on the ground that the attachment
did not create any lien upon the property
because it was never filed in the office of the
clerk of the county in which such property
was situated; since If the attachment was
not properly levied, that fact would neces-
sarily appear in proof upon any attempt to
establish the existence of a lien by virtue
of such attachment, and, therefore, the facts
necessary to support an action to prevent a
cloud upon title did not exist. Id.

13. Attachment against land. Katz v.
Obenchain [Or.] 85 P. 617. See post, § 15 C,
siibd. Judgment and Decree or Order.

14. And the defendant may sell the prop-
erty, and the officer who made the levy may
buy it, and thus render useless execution
thereafter issued upon the judgment, with-
out rendering themselves liable for a con-
spiracy. Menner v. Slater [Cal.] 83 P. 35.

15. See 5 C. L. 312.
16. But to give the court claiming such

custody jurisdiction, there must be a valid
seizure and actual control of the res under
the process. Fountain v. 624 Pieces of Tim-
ber, 140 F. 381.

17. See ante, S 13, Lien and other conse-
quences of levy; post, § 15 A, Validity and
Grounds for Setting Aside.

18. See 5 C. L. 313.
19. This is the rule both at common law

and under V. S. 3689. French v. White [Vt.]

62 A. 35.

20. Fidelity & Deposit Co. v. Sturdevant
Co., 86 Miss. 509, 38 So. 783.
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pledgor in the pledged property, estopped to assert his rights as pledgee as against a

subsequent mortgagee.''^ Where the owner of a prior mortgage acquires the mort-

gaged property after it is levied under an attachment, the mortgage lien is not

merged in the legal title as against the attaching plaintiff;''^ nor is the lien neces-

sarily waived in favor of the mortgage by the withdrawal of an execution issued

upon the judgment.^'

Priorities between attachments and receivers.^*

Effect of hanTcruptcy proceedings."^—Where a party is adjudged a bankrupt his

property which is in possession of an officer by virtue of the levy of an attachment

becomes vested in the trustee in bankruptcy as soon as he qualifies.^® But proceed-

ings in bankruptcy do not affect the lien of attachments or garnishments acquired

more than four months preceding the bankruptcy. ^^ Property in the_ hands of a

trustee in bankruptcy cannot be attached by process from a state eourt.^'

§ 15. Enforcement and dissolution, discharge, vacation, or abandonment of at-

tachment."^ A. Release or abatement.—Pajmient of the debt for which an attach-

ment is issued icleases the property attached;'" but a decree for the amount of a

tender does not discharge a bond given for the release of the property.'^ An attach-

ment is dissolved by the decease of the defendant during the pendency of the suit.'-

(§ 15) B. Validity and grounds for setting aside.^^—The debtor alone can

question the existence of the grounds upon which the attachment is based.'* And
the general rule is that au attachment will not be dissolved on the gi-ound that the

defendant has no title to the property : '° but this rules does not apply where the court

obtains jurisdiction of a nonresident by virtue of the attachment of his property in

the state.'^

ai. Ottumwa Nat. Bank v. Totten, 114 Mo.
App. 97, 89 S. W. 65.

22. In such case a suit by the mortgagee
to restrain the sale of the property under
the attachment was not subject to the limi-
tations relating to foreclosure. Katz v.

Obenchain [Or.] 85 P. 617. A complaint set-
ting out the facts out of which the equities
In favor of the mortgagee and owner arose
and containing a general prayer for relief
was sufficient to enable such a decree as the
law and facts warranted. Id.

23. Where the attorney of the attachment
plaintiff directed the sheriff not to sell the
attached property under an execution be-
cause such property was subject to a mort-
gage and would not at that time bring the
amount of such mortgage, and there was no
evidence of any intention to waive the at-
tachment lien, such lien was not "waived as
against the mortgagee who purchased the
property after levy of the attachment. Katz
v. Obenchain [Or.] 85 P. 617.

24,25. See 5 C. L. 313.
26. Goodnough Mercantile Co. v. Gallo-

way [Or.] 84 P. 1049.
27. Bloch Bros. v. Moore [Ala.] 39 So.

1025.
28. French v. White [Vt.] 62 A. 35.
29. See 5 C. L. 314. •

30. But where the attachment defendant
sells the property to a third person with
the consent of the officer who levied the
writ, the purchaser agreeing to pay the pur-
chase money to the officer, payment of tha
debt for which the attachment was issued is

no defense to a suit by the officer against
the purchaser for the purchase money. Lamb

V. Zundell [Vt.] 62 A. 33. In such case, how-
ever, the officer merely sues as the repre-
sentative attachment debtor, and hence un-
der V. S. 1374, the purchaser may plead un-
der the general Issue payment in trustee
proceedings against the attachment debtor.
Id.

31. Where, in a suit against a foreign
corporation, in which its property has been
attached and afterwards released by giving
of a bond, pursuant to statutory provisions,
the defendant appears and makes defense,
and a personal decree is rendered against it
LOT an amount of which it has previously
tendered on account of the demand set up in
the bill, but not paid into court. It is error
to dismiss the attachment and decree a re-
lease of the bond. Dudley v. Chicago, etc.,
R. Co. [W. Va.] 52 S. E. 718.

32. Herthel v. McKim [Mass.] 77 N. E.
695.

33. See 5 C. L. 314.
34. A subsequent piirchaser of lands,

upon which an attachment has been levied
cannot question the existence of the grounds
of the attachment. Wagner v. Wolf [Neb.]
106 N. W. 1024.

35. Greenwood Grocery Co. v. Canadian
County Mill & Elevator Co. [S. C] 52 S. E.
191; Vogelman v. Lewlt, 48 Misc. 625, 96 N.
T. S. 207.

36. In such case the jurisdiction of the
court and the validity of the attachment de-
pend upon the defendant having property in
the state. Greenwood Grocery Co. v. Cana-
dian County Mill & Elevator Co. [S. C] 62
S. E. 191.
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(§15) G. Procedure?''—An attachment may be vacated on motion,^' but the

lien of an attachment upon land levied in the lifetime of a debtor cannot be enforced

by motion in the same cause to have the land sold."" On a motion to quash, the es-

sential statements in the affidavit for an attachment are not traversable, but, quoad

hoc, must be taken as absolutely true ;*° nor will the merits of the action be consid-

ered, and the'attachment will not be vacated unless it clearly appears that the plaint-

iff must ultimately fail.*^ A denial of the debt cannot be pleaded in abatement, but

must be pleaded in bar,*^ but where the defendant appears the question of his lia-

bility should be tried before the question of the propriety of the attachment.*^ Where

the defendant does not appear and answer, the plaintiff cannot recover without prov-

ing his claim,** and under New York municipal court act, where there has been no

personal service of the summons and no appearance by the defendant, the defend-

ant may appear at any time within twenty days after personal service of written

notice of the entry of the judgment.*^ Where a statute makes the delivery of the

attachment to the officer for service the commencement of the action, the causes for

the attachment alleged in the affidavit must be tried and determined as of the date

on which the writ was.delivered to the officer for service.*' Where the attachment

is levied upon the property of the real defendant, a misnomer of the defendant may
be cured by amendment, where the defendant has not been misled by the misnomer.*'

In a proper case the prosecution of an attachment may be enjoined.*'

Evidence.*^—The ground of the attachment, may be disproved by the return of

the officer.""

37. See 5 C. L. 314.

38. Under circuit court rule No. 57, when
the motion is for irregularity, the motion or

order must specify the irregularity com-
plained of, and under this rule the question
of irregularity based upon insufilciency of

the affidavit cannot Be considered where the
rule has not been complied with. Coker v.

Co. V. Barfield [S. C] 53 S. E. 174; Watson
V. Paschall & Co. [S. C] 53 S. B. 646. Where
it clearly appears that the levy is invalid

and cannot be cured the attachment may be
vacated on motion. Bridges v. Wade, 99 N.

Y. S. 126.

39. The proceedings in such case must be
pursuant to Revisal 1905, §§ 43, 100, 103, 131.

Atkinson v. Ricks [N. C] 53 S. E. 230. See
ante, § 15, Enforcement and Dissolution,

Discharge, Vacation, or Abandonment of At-
tachment.

40. So it can make no difference whether
there be a variance or discrepancies between
the exhibits attached to the original and
amended petitions, so long as the amount of

indebtedness claimed in the afBdavit for the
attachment is the same, or if different in

amount, such difference is accounted for by
a payment alleged .to have been made after

the affidavit was filed and the attachment
issued. Norvell-Shapleigh Hardware Co. v.

Hall Novelty & Machine Works [Tex. Civ.

App.] 91 S. W. 1092.

41. Where the complaint was proper in

form and properly alleged a cause of action

for commission, the sole doubt being raised

by the terms on the contract attached
thereto, which was sought to be interpreted

by the plaintiff according to its plain and
ordinary meaning* and by the defendant by
giving to it quite a different meaning, such
meaning moreover not being an obvious one,

it was held that it was error to vacate the
attachment on the ground that the com-

plaint did not state a cause of action.
Jones V. Hygienic Soap Granulator Co., 110
App. Div. 331, 97 N. T. S. 104.

42. Hall Commission Co. v. Crook & Co.
[Miss.] 40 So. 20.

43. Philbin v. Thurn [Md.] 63 A. 571.
44. See Municipal Court Act. Dixon v.

Currucci, 97 N. T. S. 380. Municipal Court
Act, §.831, providing for substituted service
of the summons for the purpose of obtain-
ing jurisdiction over the attached property,
makes no provision for the service of a
complaint, and hence it follows that in a
proceeding by attachment the plaintiff can-
not recover without proof of his claim. Id.

45. The appearance contemplated by the
statute is such a one as is equivalent to a
personal service of the summons, and not
one made specially to object to the jurisdic-
tion of the court. Dixon v. Carruoci, 97 N.
T. S. 380.

46. See Rev. St. 1899, § 3850, relating to
attachments before Justices of the peace.
Rosenthal v. Widensohler, 115 Mo. App. 237,
91 S. W. 432. And likewise the issue as to
the truth or falsity of the averments on the
affidavit. Id.

47. Misnomer of corporation. See Civ.
Code, § 357, providing that the misnomer of
a corporation in any written instrument
shall not be fatal to the validity of the in-
strument, provided that it can be reasonably
ascertained what corporation is intended,
and Code Civ. Proc. § 472, specifically allow-
ing amendments of pleadings as to the
names of parties. Nisbet v. Clio MIn. Co.
[Cal. App.] 83 P. 1077.

48. Bill for injunction against attachment
proceedings held properly dismissed on de-
murrer. White v. Bailey & Co. [Ga.] 53 S.

E. 589.
49. See 5 C. L. 315.

50. Where in an attachment based upon
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Judgment and decree or order.^^—Where the defendant appears, a personal

judgment' may be rendered, and such judgment is not in any way affected by the

judgment upon a motion to quash the attachment;"* but where the jurisdiction of

the court is dependent solely upon the attachment of property, no personal judg-

ment can be rendered."' The judgment against the attachment defendant should

not include his bondsmen."* But mere irregularities in the judgment may be

amended.""

A judgment against the property, directing it to be sold to satisfy the debt of

the attaching creditor, merges the righis acquired by the attachment;"® but the

plaintiflE's lien upon the property is not lost, the lien of the attachment being merely

merged in the lien of the judgment."' But where there is no personal judgment

against the defendant, the entry of the judgment in attachment proceedings against

land upon the lien docket will not create a general lien upon the other property of the

defendant."* The continuation of the attachment lien is not, therefore, dependent

upon the entry of the judgment in the judgment lien docket.""

Appeal.^"—An appeal by the plaintiff from a judgment against him, accom-

panied by the iiling of the statutory undertaking, operates to continue the attach-

ment in force pending the appeal.'^ Objections must be presumed by bill of excep-

averments that the defendant has absconded,
absented and conceli.led himself so that or-
dinary process of law cannot be served upon
him, the return of service in the cause shows
that it was made by delivering a copy to a
member of the defendant's family, over fif-

teen years of age, at the defendant's usual
place of abode, the attachment cannot be
sustained, the grounds therefor being nega-
tived by the return. See Rev. St. 1899, § 3850,
making the delivery of the writ to the offi-

cer for service the commencement of the
action. Rosenthal v. Widensohler, 115 Mo.
App. 237, 91 S. W. 432.

51. See 5 C. L. 315.
53. Philbln v. Thurn [Md.] 63 A. 571.

53. May v. Getty [N. C] 53 S. B. 75; Bain-
bridge V. Allen [N. J. Bq.] 61 A. 706; French
V. White [Vt] 62 A. 35. Where substituted
service is properly made, the court can ren-
der a judgment against the defendant, al-
though he is- not personally served; but such
judgment is only presumptive evidence of
the indebtedness, the defendant is not
barred from any counterclaim, and the exe-
cution issued thereon must contain a direc-
tion that it be satisfied only out of the prop-
erty attached. Municipal Court Act, § 91
(Laws 1902, p. 1619, c. 580). Dixon v. Car-
ruccl, 97 N. T. S. 380. But a general judg-
ment in such case is not void as to the
property attached and is not subject to col-
lateral attack, and a purchaser of such
property at a sale under an execution Issued
upon such general judgment may obtain a
good title to such property. May v. Getty
[N. C] 53 S. E. 75.

54. A judgment could not have been prop-
erly rendered against them for thirty days
after the rendition of the judgment against
the defendant, and only then In the event
the bond had been properly returned for-
feited. Section 556, Code 1896. But this In
no sense rendered the judgment void as to
the defendant. Stephens v. Davis [Ala.] 39
So. 831. But see ante, § 7, subd. Liabilities
on Bond.

55. Under Rev. Code 1892, § 940. Carrier
V. Poulas [Miss.] 40 So. 164. Judgment for

costs in favor of the defendant In an attach-
ment suit instituted by a corporation en-
tered as against a partnership. Id.

66. Oliver v. Wright [Or.] 83 P. 870. And
hence a suit to enforce a judgment out of
the proceeds of a life Insurance policy held
by the defendant was not a suit in aid of
an attachment. Marks v. Bquitable Life
Assur. Soc, 109 App. Dlv. 675, 96 N. Y. S.
551. Nor was the suit a creditor's bill,
where the complaint showed that the exe-
cution was still outstanding. Id.

57. Katz V. Obenchain [Dr.] 85 P. 617.
See ante, § 13, Lien or Other Consequences
of Levy.

58. Katz V. Obenchain [Or.] 85 P. 617.
But see Oliver v. W^right COr.] 83 P. 870,
where it was held that the docketing of a
judgment in attachment proceedings against
a portion of the_ defendant's land created a
lien upon all the land of the defendant, but
did not establish any specific Interest In such
land.

50. See B. & C. Comp., §§ 301, 303, giving
the plaintiff a lien on the real property at-
tached, and section 309, providing that If
Judgment be recovered by the plaintiff the
court shall order the attached property to
be sold to satisfy the plaintiff's demand.
Katz V. Obenchain [Or.] 85 P. 617.

60. See 5 C. L. 316.
61. Code Civ..Proc. § 553, providing that

when the attachment Is discharged, the at-
tached property must be delivered to the de-
fendant. Is subject to section 946, providing
that an appeal, when perfected, stays all
proceedings upon a judgment, provided that
an attachment Is not continued unless the
appeal Is perfected and an undertaking la
filed as required by the concluding clause
of such section. Primm v. Superior Ct. of
Shasta County [Cal. App.] 84 P. 786. Pro-
hibition will lie to test the validity of an
order continuing an attachment in force
pending an appeal by the plaintiff from a
judgment against him In the principal ac-
tion. Id. Under Code Civ. Proc, § 1351, a
stay of proceedings on the part of the de-
fendant is properly granted pending an ap-
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tions as in other proceedings."^ And on an appeal from a judgment quashing or

refusing to quash an attachment, the particular ground stated in the motion to quash

cannot be considered where there is no cross-assignment of error by the appellee

upon the point.°^ Where a judgment quashing an attachment is reversed, the usual

practice is to enter judgment in favor of the appellant against the appellee and the

sureties on the replevy bond."*

§ 16. Other remedies.^'^—A bill to enforce a judgment rendered in attachment

proceedings out of a life insurance policy which has been attached should allege that

the policy has a cash surrender value ;'° and where the attachment cannot be en-

forced until there has been an actual surrender of the policy, it seems a suit in

equity may be maintained to compel such surrender."' The equitable remedy given

a cestui que trust to follow trust funds into property in which they may have been

fraudulently invested by his trustee is not taken away by statutory provisions afford-

ing a remedy by attachment or garnishment; but the legal and equitable remedies

are to be considered concurrent."'

§ 17. Hostile and opposing claims to attached property.^"—As against the

holders of equities against the attachment defendant, the attaching creditor stands

in the shoes of his debtor.'"' But an attaching creditor acquires a lien superior to

the rights of the holder of an unrecorded deed to the propert}', where the creditor

had no notice of the deed.'^ Nor can the attachment lien be defeated by a subse-

quent purchaser unless the purchase was for value and without notice of the attach-

ment.'^ But an attaching creditor of a shipper of goods is not a bona fide purchaser

for value "as against a bank holding a draft upon the purchaser, with bill of lading

as security.'' A statute requiring notice of the lien of an attachment to be fiJed in

the clerk's office is applicable to an attachment upon a contract executed prior to the

peal by the plaintiff from an order vacat-
ing an attachment. Norden v. Duke, 47

Misc. 473, 95 N. T. S. 940.

ea. The objection that the trial court,

without due notice to defendant's counsel,

heard and determined his motion to dismiss
the action and quash the attachment and
levy, could not be considered, in the absence
of a bill of exceptions. To sustain the mo-
tion reliance was had upon affidavits and
certain files and records in the case, and did

not come within Mill's Ann. Code, § 387.

Everett v. Wilson [Colo.] 83 P. 211. An ob-

jection that the court erred in overruling
defendant's motion to quash the writ of at-

tachment and the certificate of levy, not be-

ing based on or affecting the pleadings, must
be preserved by bill of exceptions. Id.

63. In such case the question- to be con-

sidered is whether the lower court erred In

quashing the attachment on the other

grounds assigned. Norvell-Shapleigh Hard-
ware Co. v. Hall Novelty & Machine Works
[Tex. Civ. App.] 91 S. W. 1092.

64. But where the bond given was not

such as provided by Rev. St. 1895, art. 204,

relating to attachment proceedings, but
such as is required by article 4874 in seques-

tration cases, no judgment could be ren-

dered foreclosing the attachment lien on the
property levied on, and the appellant was
left to pursue his remedy against the sheriff

if the property was not on hand or against
the principal and sureties on the sequestra-
tion bond. Norvell-Shapleigh Hardware Co.

v. Hall Novelty & Mach. Works [Tex. Civ.

App.] 91 S. W. 1092.

65. See 5 C. D. 316.
66. Marks v. Equitable Life Assur. Soc,

109 App. Div. 675, 96 N. T. S. 551. See ante,
§ 4, Attachable property. The complaint
should also state the amount due by the de-
fendant insurance company at the time the
action was commenced. Id.

67. The bill in such case must allege that
the lien cannot be enforced without the sur-
render of the policy, and such fact cannot be
inferred from the use of the words "sur-
render value." Marks v. Equitable Life
Assur. Soc, 109 App. Div. 675, 96 N. T. S. 551.
The complaint should also allege that the
defendant has refused to surrender the pol-
icy or to recognize the plaintiff's claim upon
it. Id. The assignment of the policy sub-
sequent to the attachment is not alone
ground for equitable relief. Id.

68. Chaves v. Myer [N. M.] 85 P. 233.
69. See 5 C. L. 316.
70. Kentucky Refining Co. v. Bank of

Morilton [Ky.] 89 S. W. 492.
71. Ray v. Keith, 218 111. 182, 75 N. E. 921.
72. A party who purchases land upon

which an attachment has been levied cannot
Invoke the doctrine of estoppel as against
the attachment plaintiff on account of the
plaintiff's attorney having directed the sher-
iff not to sell the property under a previous
execution, where the purchaser had no
knowledge of the fact at the time of the
purchase. Katz v. Obenchain [Or.] 85 P.

617.
73. Tishomingo Sav. Inst. v. Johnson,

Nesbitt & Co. [Ala.] 40 So. 503. See ante,

S 4, Attachable property.
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enactment of the statute."* A subsequent purchaser of property upon which an at-'

tachment has been levied cannot question the existence of the grounds of the at-

tachment.'''*

The owner of personal property cannot maintain replevin for it after it has been

levied on under an attachment against a third person and while such attachment is

still pending.'" And in replevin against an officer, who justifies under a writ of at-

tachment against the property on the ground of a fraudulent transfer of the prop-

erty by the attachment defendant to the replevin plaintiff, the question as to whether

such transfer was fraudulent is immaterial until the oiBcer has shown that he rep-

resents the creditors in the attachment But a party whose property is sold under

an attachment against another may recover the property from the purchaser, with-

out tendering or repaying the purchase money.'* Attachment of goods in a ware-

house is a defense to an action by the owner against the warehouseman for conver-

sion.'" Intention to occupy a house as a homestead in the future will not protect

it from the lien of an attachment.*" Where an attachment is levied upon real estate

as the absolute property of a defendant, an interplea claiming that the property be-

longs to the interpleader puts a question of freehold in issue so as to authorize an
appeal to the supreme court.*'-

Pleading^-—A claimant of the property attached may assert his claim by an
interplea in the attachment proceedings *' or by petition,** but cannot contest the

grounds of the attachment.*^ As against a general demurrer by the attachment
plaintiff, a general demurrer and a general answer by the claimant is sufficient.*"

But the irregularity of the seizure under the writ of attachment must be specially

pleaded.*' The rule that an interplea can be interposed only wliile the attachment
is pending, that is during or before the term at which the final judgment is entered

74. Kentucky St. 1903, § 2358. Boltz v.

Boain [Ky.] 90 S. W. 593. This section does
not In such case impair all obligation to a
contract. Id.

75. The debtor alone can do this. "V^ag-
ner v. Wolf [Neb.] 106 N. "W. 1024. But in
Texas it is held that a claimant may attack
the regularity of the attachment wben the
objection is specially pleaded. Scott v. De-
Witt [Tex. Civ. App.] 93 S. W. 215.

78. Baltimore, etc., R. Co. v. KlafE & Co.
[Md.] 63 A. 360.

77. Dunn v. Overton [Okl.] 83 P. 715.

78. Property of wife sold under attach-
ment against husband, and suit brought by
heir of wife to recover property from pur-
chaser. Siling V. HendriCKSon [Mo.] 92 S. W.
105. Where a tenant of land owned by a
nonresident knew of attachment proceedings
against the owner, and not only failed to
notify the owner but prevented other per-
sons from bidding at the aale, he himself
purchasing the property at a grossly inade-
quate price, a court of equity would not re-
gard such purchaser as an innocent party,
and hence the tender of the purchase money
to him was not a necessary condition to the
action to recover the property. Id.

79. And in the absence of a special de-
mand for portions of such property which
were exempt from execution, such portions
being mixed with the other portions, the
warehouseman was not in fault in not de-
livering to the owner such portions. Corn-
well v. Mahoney [Mass.] 76 N. E. 664.

80. Glbbs V. Adams [Ark.] 89 S. W. 1008.

81. Ray v. Keith, 218 111. 182, 75 N. E. 921.
See Appeal and Review, 7 C. L. 146, n. 33.

82. See 5 C. L. 317.
83. IntcTpIea by holder of a draft se-

cured by a bill of lading. Tishomingo Sav.
Inst. V. Johnson, Nesbitt & Co. [Ala.] 40 So.
503. It is the ofBce and purpose of the In-
terplea to try and determine the title and
ownership to specific chattels, and the right
of the sheriff to seize and hold them under
his writ as the property of the attachment
defendant. The sole issue thereon is, there-
fore, the question of ownership, and, as
ownership is usually accompanied with the
right of possession, the right of possession
is incidentally tried and determined. Ot-
tumwa Nat. Bank v. Totten, 114 Mo. App. 97,
89 S. W. 65.

84. Where, under Code 1899, c. 106, § 23,
a petition is filed in a suit founded upon an
attachment, setting up title by purchase, and
the plaintiff in the cause relies upon fraud
in the alleged purchase to defeat the claim
of title so set up, the trial of the Issue must
be upon the petition without any other
pleading, and by a jury unless a jury trial
is waived. Lipscomb's Adm'r v. Condon, 56
W. Va. 416, 49 S. E. 392. In such case it is
reversible error to hear and determine the
issue upon the petition and answer thereto,
and depositions of witnesses according to
the rules and principles ordinarily covering
courts of equity. Id.

85. Wagner v. Wolf [Neb.] 106 N. W.
1024. See ante, § 15 A, Validity and Grounds
for Setting Aside.

86,87. Scott V. De Witt [Tex. Civ. App.]
93 S. W. 215.
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against the attachment defendant, does not apply where the party having the right

to interplead has no notice of the attachment proceedings."* An attaching creditor,

in order to be deemed a purchaser in good faith of the property as against one hav-

ing an oiitstanding equity, must allege and prove all the facts necessary to establish

that character of ownership in favor of a purchaser of such property as against such

an equity.** Where a suit is brought in a Federal court to recover property held

by a United States marshal under a writ of attachment, a party coming into the case

and defending it on the ground that the property belongs to him is entitled to have

the cause removed to the district in which he resides.^"

Evidence and questions for the jury.^^—In a statutory claim suit to try right of

property levied on under an attachment, the burden of proof in the first instance is

on the plaintiff to show that the property levied on under the attachment writ is the

property of the defendant in attachment and subject to levy,'^ and in order to make

a prima facie case the plaintiff must at least show that the defendant in execution

was in the possession of the property at the time of the levy by the sheriff."' So,

also, as against a party claiming the property as a subsequent bona fide purchaser

without notice, the burden of proving notice is upon the attachment plaintiff."* But,

when a prima facie case is made out by the plaintiff the burden is then shifted to the

claimant to show ownership in himself."^ And he must recover upon the strength

of his own title."" And where the property claimed has been miagled with other

property, the burden is upon the claimant to identify the property claimed."^ As

88. In such case the Interplea may be

nied at any time before or during the term
at which judgment is rendered against the

attachment garnishee, and hence a bill for

an Injunction against a Judgment against

such garnishee at the instance of the as-

signee of the attachment debtor, was with-

out equity, where it merely alleged that the

complainant had no knowledge of the judg-

ment against the attachment debtor until

after the term at which such judgment was
rendered, there being no allegation of want
of knowledge before the expiration of the

term at which judgment against the gar-

nishee was rendered. See 2 Starr. & C. Ann.

St 1896, pp. 8056, 2060, 2062, c. 62, §§ 5, 8, 10,

11, 12. Fry V. Radzinski, 219 111. 526, 76 N.

E.' 694.
89. W^here the answer in an action upon

an undertaking for the redelivery of the at-

tached property was confined strictly to a

traverse of the allegations of the complaint,

a reply consisting of a general denial of the

claim of ownership made in the answer, did

not bring the plaintiff within B. & C. Comp.

§ 302, providing that an attaching creditor

shall be deemed a bona flde purchaser for

value. Flegel v. Charles Koss & Bros. Co.

[Or.] 83 P. 847. But where an interpleader

claims the property attached it is not nec-

essary for the replication of the attachment
plaintiff setting up lack of notice of the In-

terpleader's claims to set out the various

acts by which the officer made the levy, such
as the ming of the certificate required by
1 Starr & C. Ann. St. 1896, p. 453, c. 11. Ray
V. Keith, 218 111. 182, 7-5 N. E. 921. Where
upon the filing of an interplea claiming the
property attached, the attachment plaintiff

filed a general replication denying the claim
of the interpleader, and thereafter filed an
amended replic^ion admitting such claim,

but alleging that the plaintiff had no notice

thereof at the time of the attachment, it was
held that the failure to dispose of the issue

made by the general replication was not
ground for reversing a Judgment entered
upon the issue made by the amended repli-
cation. Id.

90. Under act of March 1, 1895, c. 145, § 7,

28 Stat. 697, providing that all civil suits
shall be brought in the district in which the
defendant or defendants reside or may be
found; • * • and if a resident, in the
court nearest to his residence. Purcell
Wholesale Grocery Co. v. Bryant [Ind. T.] 89
S. W. 662.

91. See 5 C. L. 316.
9S, Generally a prima facie case is made

by the plaintiff when he shows that the
property was in the possession of the de-
fendant when levied on. Roberts, Long &
Co. v. Ringemann [Ala.] 40 So. 81.

93. Ringemann v. Wiggs Bros. [Ala.] 40
So. 323. Upon the trial of a claim case,
where the levy of the attachment does not
recite that the property was found in the
possession of the defendant at the time of
the levy, the plaintiff successfully carries
the burden of proof by showing affirmatively
that the defendant in attachment was vested
with title at or before the time of the levy.
American Nat. Bank v. Lee [Ga.] 53 S. E. 268.

94. Evidence held insufficient to show
that the claimant, who purchased the prop-
erty after the attachment, had actual notice
of the attachment. Boltz v. Boain [Ky.] 90
S. W. 593.

95. Roberts, Long & Co. v. Ringemann
[Ala.] 40 So. 81.

96. Ottumwa Nat. Bank v. Totten, 114
Mo. App. 97, 89 S. W. 65. A statutory inter-
plea in its essential characteristics is an ac-
tion of replevin, and it devolved upon the
interpleader to show in himself the existence
of legal right or title to the immediate pos-
session of the property. Kelly-Goodfellow
Shoe Co. v. Sally, 114 Mo. App. 222, 89 S. W.
889.

97. An Interpleader cannot recover a. por-
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the sole issue on the interplea is the ownership of and right of the interpleader to

the property, it is competent for the attachment plaintiff, in defending against the

asserted right of the interpleader, to show anything which would tend to overthrow

his right or title to the property;"^ and it is likewise competent for the defendant

to' introduce any evidence tending to show title in himself."' Where the result of

the pleadings upon an interpleader is to submit only a question of law, such issue

need not be tried by a jury.'- But where the evidence is conflicting, the question as

to the claimant's right to the property should be submitted to the jury.*

Trials—In Texas if the claimant neglects or refuses to join issue under the

direction of the court within the time prescribed for pleading, the plaintiff is enti-

tled to a judgment by default.* In West Virginia the right to the property must be

tried by a jury unless a jury trial is waived.

"

§ 18. Wrongful attachments—-Where an attachment is wrongfully issued, the

attachment plaintiff is liable in damages to the defendant.' • If the attachment be

levied upon exempt property by order of the plaintiff, both he and the levying officer

will be liable.' And since a right of attachment only gives the officer the right to

seize the property of the person against whom the attachment is issued, such officer

is liable to any other person for the seizure of his property." A party who replevies

property belonging to him which has been wrongfully attached does not thereby

waive his right of action for damages, the replevy being pleadable only in mitiga-

tion by damages.^"

Pleading}'^—A wrongful attachment may be made the basis of an action for

malicious prosecution; '^ but in order to maintain an action for malicious proseeu--

tion of an attachment, the essential averment to be established by the plaintiff is the

absence of probable cause for the attachment,^' and the question to be tried is not

tion of a stock merchandise on the ground
that at the time such stock was attached
he had purchased the portion claimed, unless
he can identify such portion. Kelly-Good-
fellow Shoe Co. v. Sally, 114 Mo. App. 222.

89 S. W. 889.

08. Where the interpleader predicated his
right solely upon a mortgage executed by
the defendant, pursuant to which the de-
fendant turned over to him the property In
question, the plaintiff had the right to over-
come the case thus made by showing that
at the time of the mortgage the plaintiff had
a pledge upon the property and that, there-
foie, the defendant had no right to execute
the mortgage. Ottumwa Nat. Bank v. Tot-
ten, 114 Mo. App. 97, 89 S. W. 65.

90. Where, in an action upon a redelivery
bond, the defendant claimed to be a dealer
in property of the kind attached, buying and
selling the same, it was held that evidence
of his financial condition, both at the date
of the purchase of the property in question
and prior thereto, was admissible. Oliver v.
Wright [Or.] 83 P. 870.

1. Section 26 of the attachment act (1
Starr & C. Ann. St. 1896. p. 460, c. 11), pro-
vides that the practice and pleading in at-
tachment suits, except as otherwise provided
in the act, shall conform, as near as may be,
to the practice and pleadings in other suits
at law. This section applied to an inter-
pleader filed under the 29th section of the at-
tachment act. Ray v. Keith, 218 111. 182, 75
N. E. 921.

2. Ringemann v. Wlggs Bros. [Ala.] 40
So. 323.

3. See 5 C. L. 317.

4. Sayles' Ann. St. 1892, art. 5299. Scott
V. DeWItt [Tex. Civ. App.] 93 S. W. 215.
But where upon the call of the docket coun-
sel for the claimant stated to the court that
he was ready to Join issue when the case
was reached on the docket and the court
should direct issue to be made, no objection
being' taken and the cause not having been
called or the trial reached until the fifth
day of the fourth week of the term, it was
held that the court did not abuse Its discre-
tion in refusing a judgment by default In
the absence of counsel for the claimant. Id.

5. Lipoomb's Adm'r v. Condon, 56 W. Va.
416, 49 S. B. 392.

6. See 5 C. L. 317.
7. Vandiver & Co. v. Waller [Ala.] 39 So.

136; Faroux v. Cornwell [Tex. Civ. App.]
90 S. W. 537. See ante, § 7, subd. Liabilities
on Bond.

8. Faroux v. Cornwell [Tex. Civ. App.] 90
S. W. 537.

9. Epps v. Hazlewood [Tex. Civ. App.] 14
Tex. Ct. Rep. 20, S9 S. W. 809.

10. Davidson v. Oberthler [Tex. Civ. App.]
93 S. W. 478.

11. See 5 C. L. 317.
12. Attachment before Justice of the

peace for an amount In excess of the Jus-
tice's Jurisdiction, and without grounds for
attachment other than the mere fact that
the debt was due. Ailstook v. Moore Lime
Co. [Va.] 52 S. E. 213.

13. Probable cause in cases of this kind
is a belief by the attaching creditor In the"
existence of the facts essential to the prose-
cution of his attachment founded upon such
circumstances as, supposing him to be a man
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whether there were actual legal grounds for the attachment, but whether there was

probable cause therefor.^* The wrongful seizure of personal property under an at-

tachment may also give rise to an action for conversion.^' An officer, to justify his

seizure by virtue of a writ of attachment and his possession thereunder, must allege

all the jurisdictional facts by which he justifies his right of possession.^®

In administering the remedies provided- for in the Porto Eican Code, the Fed-'

eral courts may, in assessing damages, adapt itself to the requirements on the local

code.^' In Porto Rico, therefore, an action will not lie for a wrongful attachment,^*

the damages resulting from a wrongful attachment being amply provided for in the

provision made for the adjudication and recovery of damages in the principal ac-

tion."

Evidence and questions of fact}"—Questions of the admissibility ^^ and suflS-

eiency of evidence ''^ are considered in the notes. Ordiuarily the question of malice

of ordinary caution, prudence, and judgment,
were sufficient to induce such belief. Moore
V. First Nat. Bank [N. C] 52 S. E. 944.

14. Hence an instruction that the defend-
ant would be liable if he sued out his at-

tachment without "just cause" or "legal

cause" was erroneous. Sehon v. Whitt
[Ky.] 92 S. W. 280.

15. Davidson v. Oberthier [Tex. Civ. App.]
93 S. "W. 478.

16. Beckstead v. Griffith [Idaho] 83 P.

764.
17. Fernandes T Feres' v. Peres T Per-

nandes, 202 U. S. 80, 50 Law. Ed. .

18. Civ. Code, art. 1902, providing for ac-

tions for fault or negligence does not au-
thorize an action for a wrongful attachment.
Fernandes T Peres v. Peres T Fernandes,
202 U. S. 80, 50 Law. Ed. .

19. Civ. Code Proc, arts. 1409-1415." Fer-
nandes T Peres v. Peres T Fernandes, 202

U. S. 80, 60 Law. Ed. . The difference be-
tween the liability for the wrongful levying
an attachment at common law and the as-

sessment of costs and damages under these

provisions of the Porto Rican Code is not
one of form merely. The former action is

substantially one for malicious prosecution,

ana can be maintained only upon proof of

malice and want of probable cause. Under
the Code the court is required to assess dam-
ages, although malice or want of probable
cause in suing out the attachment may not

be expressly shown. The remedy given
seems to cover all cases where the attach-

ment is vacated, irrespective of the motive
in suing it out. Id. Nor would the general
provisions o the Revised Statutes (§ 648, U.

S. Comp. Stat. 1901, p. 525), providing for a
jury trial as to issues of fact in circuit

courts, except in cases of admiralty and
equity jurisdiction, prevent the enforcement
of the express provisions of the Porto Rican
Code as to assessment for damages for

wrongful attachment. Id. The Porto Rican
statute is applicable In a case where the at-

tachment was instituted by an attorney in

fact in the name of his principal. The fact

that the statute provides that the costs and
damages of the attachment shall be assessed
against his plaintiff in the action does not
prevent the statute from applying in such
case, since the principal would be liable for

the act of the attorney, and there is no rea-

son why the attorney might not Be made a
party of the attachment proceedings if the

damages are to be assessed against him
alone. Id.

20. See 5 C. L. 317.
21. Those facts and circumstances alone

which were known to defendant at the time
the affidavit upon which the warrant of at-
tachment was based are to be considered
in determining the question whether he had
probable cause. Moore v. First Nat. Bank
[N. C.] 52 S. E. 944. In an action for ma-
licious use of Judicial process by suing out
an attachment without probable cause, evi-
dence that the defendant submitted the facts
to a reputable and competent attorney and
was advised that there were grounds for an
attachment, is admissible to show want of
malice and that there was probable cause.
But where the defendant did not plead such
matter in defense, he could not complain of
the refusal of the court to instruct on the
point. Sehon v. Whitt [Ky.] 92 S. W. 280.
Statements of the general manager of a cor-
poration made at its office, of which he was
apparently in charge, as a consequence of
which proceedings in an action by the cor-
poration were actually stayed, accompanied
by evidence of his subsequent acting with
authority in th>e matter, were admissible in
evidence against the corporation. Carey v.

D. Wolff & Co. [N. J. Err. & App.] 63 A. 270.
In an action by infant heirs for damages for
the seizure, under an attachment, of prop-
erty inherited by them from their mother,
evidence that their father, the attachment
defendant, used and controlled the property
after the death of the mother. Is inadmissi-
ble. Terry v. Clark [Ark.] 92 S. W. 788.

22. Evidence held not sufficient to show
a want of probable cause for the issue of an
attachment on the ground of fraudulent dis-
position of property and that the attach-
ment defendant had left the' state with in-
tent to defraud his creditors. Moore v.

First Nat. Bank [N. C] 52 S. B. 944. In an
action of trespass for wrongful seizure of
the plaintiff's household goods by an officer
under a writ of attachment against her hus-
band, proof that the president of the defend-
ant corporation, the plaintiff in the attach-
ment, guarded the goods after the seizure,
with knowledge of the plaintiff's claim, that
the general manager of the corporation,
upon complaint made to him, stated that he
had done this many times and must take all

the furniture there was to make himself
safe, tliat the general manager assumed
some control over the goods while stored
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is a question of fact for the juij.^^ But when the facts are admitted it is the duty

of the court to declare as a question of law whether there is probable cause."*

Instructions.^^—As in other eases the instructions in an action for wrongful

attachment must conform to the evidence,"" and must not invade the province of the

jury."' Examples of particular instructions are given in the notes."'

Damages.^"—For the wrongful issuance and levy of an attachment, the plaint-

iff in the writ is liable in actual damages.^" The measure of such damages is ordi-

narily the value of the property at the time and place of seizure.'^ But where the

property is- attached in transitu, the measure of the owner's damages is the value

of the property at its destination at the time when it would have arrived, less the ex-

pense of transportation and the costs of selling at the place of destination.^" Where
a party replevies his property which has been wrongfully seized under an attach-

ment, such replevy may be shown in mitigation of damages ;''^ but the owner may
recover as acutal damages the legal interest on the value of the property during the

time of its detention.'"' As a general rule interest upon the value of the property

for the time of its detention constitutes one of the elements of the damages recov-

erable.'^ And attorneys fees are likewise generally recoverable.'" Where malice

in a warehouse, with knowledge that some
of the goods belonged to the plaintiff, held
evidence of subsequent consent to the
wrongful seizure by the officer sufiicient to
sustain the action. Carey v. "Wolff & Co.
[N. J. Err. & App.] 63 A. 270. An action for
wrongful attachment based upon the ground
of a conspiracy between the defendants can-
not be sustained in the absence of proof of
a conspiracy. But where the defendants
failed to move the court to make the plaint-
iff elect which defendant he would prosecute,
the question could not be raised on appeal.
Sehon v. Whitt [Ky.] 92 S. W. 280.

33. In an action by a third party against
the attachment plaintiff and the officer who
made the levy for actual and exemplary
damages for the seizure of such third party's
property, the question of malice is a ques-
tion for the jury. Kpps v. Hazelwood [Tex.
Civ. App.] 14 Tex. Ct. Rep. 20, 89 S. W. 809.

24. Moore v. First Nat. Bank [N. C] 52
S. E. 944.

35. See 5 C. L. 318.
20. In an action by infant heirs for

damages for the seizure under an attachment
against their father of property inherited
by them from their mother, in the absence
of any evidence that the father was indebted
to the attachment plaintiff at or before the
time when the property was acquired by
the mother or the heirs, it was error to in-
struct that if the attachment defendant gave
the property to his chillren after he became
indebted to the attachment plaintiff, the
Jury should And for such plaintiff. Terry v.

Clark [Ark.] 92 S. W. 788.
27. A charge that the absence of a

debtor from his home does not subject his
property to attachment upon the allegation
that he absconds or secretes himself, and
his neglect to inform his creditors of his in-
tended absence does not alone authorize the
latter to resort to the extraordinary remedy
of attachment, and that if the debtor left
his usual place of business and abode w^ith
the intention of again returning and "witli-

out any fraudulent inten-t, then his absence
was not an absconding within the meaning
of the lavtr, held not erroneous as invading
the province of the jury, and that if the de-

fendant considered such charge as being
misleading he should have requested an ex-
planatory charge. Vandiver v. Waller [Ala.]
39 So. 136.

28. Upon an issue of malice in an action
by a third party against the attachment
plaintiff and the officer who levied the writ,
the jury was correctly instructed by the
oourt that any unlawful act done willfully
and purposely to the injury of another is,

as against that person, malicious and that it
need not imply malignity or even corruption
in the ordinary sense of these words, and
that any improper motive constitutes malice,
in the sense it is here used. Epps v. Hazle-
wood [Tex. Civ. App.] 14 Tex. Ct. Rep. 20,
89 S. W. 809.

29. See 5 C. L. 318.
30. Vandiver & Co. v. "Waller [Ala.] 39 So.

136; Paroux v. Cornwell [Tex. Civ. App.] 90
S. "W. 537. If the writ be levied upon exempt
property by order of the plaintiff, both he
and the levying officer will be liable in any
event in actual damages. Faroux v. Corn-
well [Tex. Civ. App.] 90 S. W. 537.

31. Davidson v. Obertheir [Tex. Civ. App.]
93 S. "W. 478. The measure of damages for
the seizure of cattle upon an attachment
against the bailee thereof is' the market
value of the cattle at the time of the seizure.
National Cotton Oil Co. v. Ray [Tex. Civ.
App.] 91 S. W. 322.

32. In such case the evidence of an expert
based upon description was inadmissible
upon the question of value. "Wallingford v.
Kaiser, 96 N. Y. S. 981. But where the
owner bids the property in, the measure of
his damages is the amount of his bid. Id.

33. Davidson v. Oberthier [Tex. Civ. App.]
93 S. W. 478.

34. Although there was no allegation of
such damage. Davidson v. Oberthier [Tex.
Civ. App.] 93 S. "W. 478.

35. Davidson v. Oberthier [Tex. Civ. App.]
93 S. "W. 478. Interest may be recovered on
the value of the property for the time dur-
ing which it was detained under a general
allegation of damages because of the wrong-
ful levy and conversion. Id.

36. Vandiver & Co. v. "Waller [Ala.] 39 So.
136. See ante, § 7, subd. Liabilities on Bond.



7 Cur. Law. ATTOKNEYS AND COUNSELORS § 3. 319

is shown, exemplary or punitive as well as actual damages may be recovered/' not

only from the attachment plaintiff "^ but from the levying officer, where participa-

tion by him in the malicious use of the process is shown.^'

Attempts, see latest topical index.

ATTORNEYS AND COUNSELORS.

§ 1. Admission to Practice and License
Taxes (319).

§ 2. Duties, FrlvIIeses, and Disabilities
(320).

g 3. Suspension nnd Disbarment (321).
Grounds (321). Defense or Excuse (322).
Proceedings in General (322). Reinstate-
ment (323).

§ 4. Creat'On and Termination of Rela-
tion -with Client (323). Subst'tntlon (325).

§ 5. Rights, Duties, and liiabllltles Be-
tween Attorney and Client; liOyalty and
Good Faith (325). Diligence (325). Deal-
ings Between Attorney and (Client (326).
Accounting to Client (327). The Client May
Compromise and Dismiss (328).

§ 6. Remedies Betvreeu the Parties (328).

§ 7. Compensation and Lien (329). Con-
tingent Fees (330). Implied Contracts
(331). Quantum Meruit (331). Employ-
ment of Several Attorneys, or by Several

Clients (332). Allowance of Fees by Court
or Taxation as Costs (332). The Amount of
Allowance by Court (332). Evidence as to
Value of Services (332). Proceedings to Re-
cover (333). Assignments as Security (334).
Lien (334). Loss of Lien (336). Enforce-
ment of Lien (336).

8 8. Authority of Attorney to Represent
Client (337). Creation, Proof, and Termina-
tion of Authority (337). Scope of Authority
(341).

§ 9. Rlshta and Liabilities to Third Per-
sons (345).

§ 10. Law Partnerships and Associations
(345).

*

§ 11. Public Attorneys (345).
A. Attorneys General (345).
B. District and State's or Prosecuting

Attorneys (346). United States
District Attorney (347).

C. Municipal Attorneys (347),

§ 1. /I draission to practice and license taxes.^"—Admission to the bar is a

matter of constitutional and statutory regulation in the several states,*^ and the

practice of law is not an inalienable right such as are the common industrial pur-

suits.*^ The practice in Connecticut of admitting no attorneys, except on the rec-

ommendation of the county bar, to the state bar examining committee, is a reason-

able one,*^ and the refusal of such bar to recommend an applicant does not take

37. Bpps v. Hazlewood [Tex. Civ. App.]
14 Tex. Ct. Rep. 20, 89 S. W. 809; Paroux v.

Cornwell [Tex. Civ. App.] 90 S. W. 537.

And where a levy is made upon exempt
property, under circumstances showing mal-
ice, such damages may be recovered
whether the attachment was rightful or
wrongful. Faroux v. Cornwell [Tex. Civ.

App.] 90 S. W. 537.

38. The issue of an attachment against a
man for a debt which the plaintiff in at-

tachment, a corporation, must be held to

have known had no existence in fact, the
seizure under that writ of the household
goods and wearing apparel of his wife by
the officer, the subsequent assent of the ex-

ecutive officers of the corporation to thi?

seizure of the wife's property, their refusal

to release it, and their subsequent assump-
tion of authority over the property, justified

an award of punitive damages in an action
of ti^spass by the wife against the corpora-
tion. Carey v. "Wolff & Co. [N. J. Err. &
•App.] 63 A. 270.

39. Bpps v. Hazlewood [Tex. Civ. App.]
14 Tex. Ct. Rep. 20, 89 S. W. 809. If a levy
on exempt property be made by the one, and
participated in by the other, under circum-
stances of oppression and aggravation, both
the plaintiff and the officer will be subject
to a verdict for exemplary damages. Faroux
V. Cornwell [Tex. Civ. App.] 90 S. W. 537.

40. See C. L. 319.

41. The declaration of rights in the Con-

necticut constitution of 1818 did not abridge
the then existing powers of the courts to
admit attorneys only on the recommenda-
tion of the county bar. In re O'Brien's Pe-
tition [Conn.] 63 A. 777. Nor were such
powers restricted by the fourteenth amend-
ment to the Federal constitution. Id. In
Tennessee, under Acts 19-03, p. 576, c. 247,

§ 5, a preliminary license may be issued,
revocable for fraud in obtaining it, within
two years from its issue. State Board of
Law Examiners v. Williams [Tenn.] 92 S.

W. 521.

42. In re O'Brien's Petition [Conn.] 63 A.
777.

43. Pursuant to rules adopted as author-
ized by Act 1855 (Gen. St. 1902, § 458). In
re O'Brien's Petition [Conn.] 63 A. 777. An
application to the county bar for its recom-
mendation is properly referred to the ex-
amining committee on admission. Id. And
the applicant is not entitled to be heard at
the county bar meeting, on the question of
the adoption of the committee's report. Id.

The vote of the county bar against recom-
mendation is not defective, because no rea-
son is given to the state bar examining
committee for refusal to recommend. Id.

It was proper for the county bar to refuse
to give to the applicant the names of those
who appeared before it in its examination
into the matter of the application for recom-
mendation. Id. On a petition for admis-
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away from him either liberty or property.** The dismissal of a petition to the

superior court based on the ground that the petitioner had been unjustly denied the

right of admission by the act of a county bar is a final judgment and appealable.**

The supreme court of Nebraska can alone pass upon the qualifications of appli-

cants for admission to the bar.*" The finding of a referee appointed to ascertain

and report as to the moral character. of an applicant for admission to, the bar, that"

it was good prior to his arrival in the state and had been good ever since, was con-

clusive.*^ The applicant should make known all facts affecting his character and

moral fitness for a license,** especially crimes and disreputable acts recently com-

mitted.*"

Under the constitution and statutes of Kentucky, a second class city may impose

a license.""

§ 2. Duties, privileges, and disabilities.^^—The particular duties of an attor-

ney are sometimes prescribed by statute."^ When an attorney, who is an ofiicer of

the court, assumes the defense of a prisoner at the bar, he must do his duty in the

premises. His correct conduct as an ofiicer of the court involves the dignity of the

court itself, and when the misbehavior of an attorney interferes with the work of

the court, it amounts to a contempt of court."' By a rule of privilege, attorneys

are disabled to disclose professional communications from clients,"* but communi-
cations made to an attorney in the presence of a third person are not privileged;"*

and where an attorney was employed jointly to draw wills of like import for two-

persons, communications made to him by them were not privileged as against per-

sons claiming under one will."' A communication from an attorney to his client,,

to be privileged, must be of a confidential character and so regarded, at least by the

client, and must relate to a matter naturally private and properly the subject of

confidential disclosure."'

sion, the superior court should not hear
evidence relating to the decision of the
state bar examining committee, in the case
of an applicant who has not the approval
of the county bar. Id. But the court may
inquire "whether the recommendation was
withheld after a fair investigation. Id.

44. One who asks admission to the bar
is seeking to obtain a right of property
which he has not got. In re O'Brien's Peti-
tion [Conn.] 63 A. 777'.

45. Under Gen. St. 1902, §§ 788, 819. In
re O'Brien's Petition [Conn.] 63 A. 777.

48. In re Newby [Neb.] 107 N. W. 850.

The power of the distTict court to admit
attorneys of other states to practice in Ne-
braska was taken away by Laws 1895, c. 6,

p. 72. In re Burton [Neb.] 107 N. W. 1015.
47. In re Hovey [Cal. App.] 81 P. 1019.
48. The failure to disclose the fact of

pendency of disbarment proceedings in the
state of one's former domicile, doeS' not ma-
terially affect his moral character or eligi-
bility to admission to the bar, the mere
pendency of such, proceedings alone not be-
ing a disqualification. In re Hovey [Cal.
App.] 81 P. 1019.

49. People V. Propper, 220 111. 455, 77 N.
E. 208.

50. Yantis v. Lexington [Ky.] 94 S. W.
653.

51. See 5 C. L. 320.

53. Cobbey's Ann._ St. 1903, §§ 3604, 3605.

In re Newby [Neb.] 107 N. W. 850.

03. The abandonment of a defendant in a

criminal case on the day of trial by an at-
torney who has agreed to undertake the de-
fense, when there is no cause for such,
abandonment except that the fee was not
all paid, and the work of the court Is
thereby interfered with, is misbehavior
which amounts to a contempt of court.
State V. Shay, 3 Ohio N. P. (N. S.) 657. An
attorney who disregards an order of court
upon the ground that It was not technically
correct in Its terms is guilty of contempt.
Id. When an attorney is charged with a
contempt because of misbehavior in the-
presence of the court, the .iudge In whose
presence the misbehavior took place has an
inherent right to try the case. The Gen-
eral Assembly cannot abridge this right,
and the statute giving a party the privilege^
of filing an affidavit of prejudice on the part
of the judge was not Intended by the legis-
lature to enable a defendant in a case of
contempt in the presence of the court to
take the trial of that case before another
judge. Id.

54. See "Witnesses, 6 C. L. 1975.
55. Code Civ. Proc. § 835, does not pro-

tect such communications. In re Simmons'
Estate, 48 Misc. 484, 96 N. Y. S. 1103.

56. Wilson V. Gordon [S. C] 53 S. E. 79.
57. An answer prepared to be filed, and

read by others and substantially published
in the papers, with the client's consent, and
otherwise made public held not to be such
a communication. In re Elliott [Kan.] 84
P. 750; In re Burnett [Kan.] 85 P. 575.
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The attorney for plaintiff in an action for malicious prosecution for murder
is disqualified to act as prosecuting attorney, in a subsequent prosecution of him
for the murder.''^ There is nothing, in the law or general practice of Illinois that

prohibits a justice of the peace from acting as attorney in behalf of suppliants at the

bar of the court over which he presides.^'

§ 3. Suspension and disbarment.'^''—The privilege of a regularly licensed at-

torney to practice is a most valuable right and one of which he cannot be deprived

except for legal cause and only in the manner pointed out by law.*^

Grounds.'^'-—The enumeration in a statute of certain acts that will be deemed
sufficient for the revocation or suspension of a license to practice law, does not limit

the common-law jurisdiction of the court and an attorney may be disbarred for

other than the statutory groimds."' Procuring admission by concealment of dis-

qualifications,"^ conviction of felony,^' unfitness* for the confidential relation to his

client or unworthiness of public confidence,^' flagrant disrespect to the courts,"'' at-

tempts to subvert justice,"* acts of fraud and dishonesty,"" false representations to

58.

59.

98.

eo.

61.

N. B.
62.

63.

04.

State V, Rocker [Iowa] 106 N. W. 645.

Brancecum v. Simmons, 116 IH. App.

See 5 C. L. 320.

People V. Kavanagh, 220 111. 49, 77

107.

See 5 C. L. 320.

In re Smith [Kan.] 85 P. 584.

Concealment and failure to disclose

crimes and disreputable acts, recently com-
mitted by an applicant for admission to the
bar, are as much a fraud on the court and
cause for disbarment as crimes committed
after admission. People v. Propper, 220 111.

455, 77 N. B. 208. In Tennessee the conceal-
ment of the fact that the applicant had been
disbarred in' another state is such fraud as
will justify the revocation of a preliminary
license to practice granted by the board of

law examiners, under Acts 1903, p. 576,

c. 247, § 5. State Board of Law Bxaminers
V. Winiams [Tenn.] 92 S. W. 521.

6.5. An attorney convicted of embezzle-
ment and sentenced to a term in prison will

be disbarred, under 1 Mills' Ann. St. § 1450.

People V. Bryce [Colo.] 84 P. 816.

66. Numerous disreputable practices and
criminal offenses held to render an attorney
unfit to be allowed to practice. People v.

Propper, 220 111. 455, 77 N. B. 208. Gross
misconduct, showing him to be unworthy
of the privileges which the law confers on
him and unfit to be Intrusted with the du-

ties and powers of an attorney. In re Smith
[Kan.]. 85 P. 581. An attornev who, during

a trial, goes into a saloon with a juror and
furnishes him with liquor, is guilty of a
very serious violation of the obligations im-

posed upon him by law and custom. In re

Reynolds [Minn.] 107 N. "W". 144. The stat-

ute of Montana authorizes the suspension

from practice of an attorney guilty of de-

ceit and malpractice involving moral tur-

pitude. Code Civ. Proc. § 402, subsec. 5,

amd. by Laws 1903, p. 61, c. 36. In re Carle-

ton [Mont.] 84 P. 788. Bvidence held to

show that the accused acted as attorney for

both sides in- a case, and grossly deceived

the court in various ways. Id.

67. Where an attorney after a defeat

wrote a letter to the .iustice of the court

7 CuiT. Law— 21.

that tried the case, reflecting on his integ-
rity and by inference on that of other mem-
bers of the court, but afterward explained
that his letter was written on the impulse
of the moment, without any intention of
publishing his grievance or doing more than
expressing his feelings, while the action "was
highly objectionable, it was not ground for
more than a reprimand. In re Manhelm,
9 9 N. Y. S. 87.

68. A conspiracy by attorneys to return
a bill for divorce for their client on grounds
known by them not to exist, signing her
name without her consent to the bill and
affidavit, and seeking to get service by pub-
lication, though they knew that respond-
ent resided in the state, constitute good
ground for disbarment. People v. Huggard,
217 111. 366, 75 N. E. 371.

69. Fraudulently representing, as execu-
tor, to a creditor that the estate, was insolv-
ent and inducing him to assign his judg-
ments for a nominal consideration and pro-
curing the creditor to satisfy the judgments.
In re Clark, 108 App. Div. 150, 95 N. Y. S.

388. Abstraction of papers from the files

to conceal fraudulent acts in a case. Peo-
ple V. Hooper, 218 lU. 313, 75 N. B. 896.

Procuring the clerk of the court to sign and
certify a fraudulent transcript of the rec-
ord, etc. Id. Where plaintiff's attorney dis-

rnissed a suit in justice's court, inducing de-
fendant to believe it was dropped, then took
an appeal and obtained judgment by default
and caused an execution to be levied with-
out notice to defendant, to get title to the
real estate, it was ground for disbarment.
Id. Deceiving the court into entering a
judgment by default, with knowledge of a
special appearance and motion by defend-
ant to quash the service of summons. Id.

Attempt to suborn wit*nesses, purchase of
property under false representations and
mortgaging the same and manipulating
checks so as to defraud a bank. People v.

Brown, 218 111. 301, 75 N. E. 907. Forgery
of a client's indorsement on a check, con-
verting it to his own use, and converting a
deposit in court made by another client,

were sufficient to authorize disbarment. In

re Thresher [Mont.] 84 P. 876.
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client,'" and the procuring of money from theln by such means/^ bad faith to

clients/^ receiving luonev as collections and refusing to pay it over to his clients on

demand and tender of his fees and expenses,'^ are grounds for disbarment. la. New
York the making of champertous agreements with clients subjects an attorney to

removal.'^*

Defense or excused—The motive of those instrumental in the conduct of the pro-

ceedings 2nay be a proper matter to consider in connection with the evidence offered

to establish respondent's guilt.'"' The statute of limitations is no defense/^ and the

courts will not establish a limitation, by analogy to the statute of limitations, unless

from the nature or circumstances of the case it would be unjust or unfair to require

the attorney to answer.^^ But courts will not consider stale charges.^"

Proceedings in general.^"—Disbarment proceedings are usually held to be civil,'^

and not criminal; ^^ but they are in the interest of the public,^^ and their gTavity

suggests caution and strictness, and the special steps to be taken must be followed

so far as they are prescribed.** The formal and technical requirements of criminal

pleading are not necessary in the accusation, but it must fairly inform the accused

of the precise nature of the misconduct charged,*^ and must give time and place

and allege the acts of misconduct with reasonable certainty,*" and must be estab-

70. Evidence held not to sustain cliarges
of misrepresentation and corrupt conduct.
In re Kolstad [N. D.] 105 N. "W. 232.

71. Where the attorney for an adminis-
trator, prior to the administrator's appoint-
ment, had arranged to horrcvi^ money of
him, and deposited money withdrawn from
the estate in his name, using- part to cover
an overdraft, giving the administrator
check for part, and a note for the balance
and paying him $50 for making the loan,

held that the attorney was guilty of mis-
conduct under Code Civ. Proc. § 67, author-
izing suspension. In re Freedman, 99 N. Y.

S. 135. Instituting criminal proceedings to

extort money from clients, by representing
that they would be sent to prison on a
charge which was dismissed for want of

prosecution after they had paid the money.
People V. Prisch, 218 in. 275, 75 N. B. 904.

Evidence sufficient to show attorney's col-

lusion in the criminal proceedings. Id.

72. Failure to pay over money collected

for clients; and the procuring of claims
against corporations to be prosecuted, which
he settled tor substantial compensation as
for costs, leaving the clients to shift for

themselves. In re Clark, 108 App. Div. 150,

95 N. Y. S. 388. Settling with a party
against whom lie was retained to enforce
claims, in order to secure his fee. and as-

signing his contracts "with clients to enforce
such claims and notifying them to settle

directly with the other party, etc., is mal-
practice. Id.

73. People V. Nicholas [Colo.] 84 P. 67.

Held to show embezzlement of money of

clients where respondent claimed to have
sent American money to clients in foreign
land but could produce no instructions to

send it that way and no receipts for regis-
tered letters containing it and where there
was a corresponding item in his private ac-
counts. In re Nekarda, 100 N. Y. S. 42.

74. Under Code Civ. Proc. § 74, the giv-

ing of any consideration to a client to ob-
tain his claim to bring suit thereon, or
agreeing to pay an agent of the profits of

cases, for services in inducing other persons

to place claims in the attorney's hands. Is

champertous. In re Clark [N. Y.] 77 N. B. 1.

76. See 5 C. L. 321.
76. In re Byrnes [Minn.] 105 N. "W. 965.
77. There is no statute of limitations

technically applicable to disbarment pro-
ceedings. In re Smith [Kan.] -85 P. 584.

78. People V. Hooper, 218 111. 275, 75 N. E.
S96.

79. Where the alleged misconduct oc-
curred more than 13 years before the charge
was filed, and had been the subject of a
former proceeding which was abandoned
after the accused's defense was made
known, and the accused had ben recognized
professionally and socially ever since, the
court refused to consider it. In re Elliott
[Kan.] 84 P. 750.

80. See 5 C. L. 321.
81.' Its purpose is to ascertain whether

the accused is worthy of confidence and
possessed of that good moral character
which is a condition precedent to the privi-
lege of practicing law and continuing in its
practice. In re Thresher [Mont] 84 P. 876.
The remedy of disbarment is a special pro-
ceeding to deprive the accused of the power
to abuse the office of attorney and counselor
at law. In re Burnett [Kan.] 85 P. 675.
The proceedings are conducted generally in
harmony with the practice in civil cases. Id.

83. The proceeding is in no sense a crim-
inal prosecution, nor in aid of a criminal
investigation. In re Thresher [Mont.] 84 P.
876. The end to be attained is not punish-
ment but protection. Id.

83. In re Byrnes [Minn.] 105 N. W. 965.
84. In re Burnette [Kan.] 85 P. 575. In

Illinois an attorney can be suspended from
practice by a nisi prius court only in pro-
ceedings for that purpose, as provided by
Kurd's Rev. St. 1903, c. 13 (People v. Kav-
anagh, 220 111. 49, 77 N. B. 107), and such
a court cannot suspend an attorney as a

.

punishment for contempt in the presence ol
the court (Id.).

85. In re Smith [Kan.] 85 P. 584.
8«. People V. Matthews, 217 111. 94, 76 N.

B. 444.
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lished by clear evidence.^' The failure of the prosecutor to include in a particular

proceeding against an attorney ail acts of misconduct will not bar subsequent pro-

ceedings for misconduct not so includfed.^^ Where the charges involve moral tur-

pitude, proof of conviction of crime is not essential to disbarment.'^ The court

itself is the trier of both facts and law, and those functions cannot be delegated to

'a committee, commission, or referee."" In, Nebraska the supreme court has the sole

power to annul an admission to the bar,"^ but, if the charges upon which proceedings

to disbaj- are based involves professional misconduct in the relations of an attorney

with the court in which he practices, such court may, upon satisfactory proof, disbar

him from practicing before it.°^ Where proceedings are begun against an attorney

for disbarment based upon a criminal charge alone, which is not admitted by the

accused, such matter will not be investigated while the, charge is pending upon in-

dictment in the criminal court.^' It is not necessary that the accused attorney be

given an opportunity to be heard before the board of law examiners or the officer

thereof who conducts the preliminary investigation.'* Where a criminal offense is

charged in disbarment proceedings, the presumption of innocence arises and the

crime charged must be proved beyond a reasonable doubt.°° The statute of Kans;^ -

relating to appeals in disbarment cases, which provides for a transfer of all tli'-

original papers and a transcript of the docket entries, does not contemplate a trial

de novo in the supreme court, but to create a special method for bringing up such

eases for consideration, according to the constitutional appellate jurisdiction of that

court."' After a Judgment in the supreme court remanding such a cause to the dis-

trict court for trial, it is not essential to jurisdiction that the accusation be refiled

in the district court; and, although the supreme court omits to make an order for

the transfer of the accusation to the district conirt, if it actually be present then and

accessible during the trial, the accused sustains no injury of which he can com-

plain."^ Suspension operates simply to deprive an attorney temporarily of the right

to practice,"' and he is still an attorney and subject to the jurisdiction of the court""

Reinstatement,^—An attorney, disbarred for professional misconduct involving

no criminality or serious wrong, after living a life of probity, sobriety and industrj'

for ten years thereafter, was reinstated.^

§ 4. Creaiion and termination of relation with client.^—A proposal and ac-

ceptance wiU constitute the relation of attorney and client.* An insane person may

87. Proof of other acts of misconduct will

not Justify disbarment, wlien those charged
are not proven. People v. Matthews, 217

111. 94, 75 N. B. 444.

88. In re Byrnes [Minn.] 105 N. W. 9B5.

89. In re Smith [Kan.] 85 P. 584. Under
Code Civ. Proo. § 402, subd. 5, and by Act
1903 (Sess. Laws 1903, p. 51). In re

Thresher [Mont] 84 P. 876.

90. In re Smith [Kan.] 85 P. 584.

91 92,93. In re Newby [Neb.] 107 N. W.
850.

94. In re Byrnes [Minn.] 105 N. W. 965.

95. Conflicting eviderice held insufficient

to support a charge of conspiracy to bribe

jurors and to induce a witness to abscond.
People V. Sullivan, 218 111. 419, 75 N. E. 1005.

9e, 97. In re Burnette [Kan.] 85 P. 575.

98. In re Byrnes [Minn.] 105 N. W. 965.

Where, after the suspension of appellant's
attorney from practice and the strikinrg of

his brief from the flies, appellant flled a
brief in person but failed to appear for ar-
gument and the cause was submitted to the
department on the briefs he was not entitled

to an oral argument on the submission of
the cause to the court in bank, regardless
of the validity of the suspension. Sup. Ct
Rule 28, subd. 2 (64 Pae. xii) .provides that
submitting a cause to a department without
oral argument shall be a waiver of an oral
argument in bank. Philbrook v. Newman
[Cal.] 82 P. 772.

9». Motion to dismiss proceedings against
an attorney under suspension, on the ground
that he was not an attorney under the laws
of the state, denied. In re Byrnes [Minn i

105 N. W. 965.

1. See 5 C. L. 322.
2. In re Burris, 147 Cal. 370, 81 P. 1077.
a See 5 C. L 322.

4. State V. Shay, 3 Ohio N. P. (N. S.) 657.
Evidence of interview between client and
attorney held admissible to show relation
of attorney and client. Baker v. Jackson
[Ala.] 40 So. 348.
NOTE. Implied contract: A contract to

pay for legal services may be implied or
negatived according to the circumstances.
Mathews v. Lincoln County Commissioners,
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appear and prosecute or defend by attorney, at least while not under guardianship,

any ordinary action at law, if no special reason is shown to the contrary, and he will

be bound by the result.* The employment of an attorney by a private corporation

maj' be proved by conduct constituting an estoppel." Sound policy forbids an attor-

ney from appearing for conflicting interests.' A contract to procure legislation is

not necessarily bad,* but a mere lobbying contract is against public policy.' A
client has the right to discharge an attorney at any time,^" but must pay the dis-

charged attorney money due him,^'- and is liable in damages if he breaks' a con-

tract.^^^ An attorney of record can withdraw only with leave of court; ^^ but where

the court appoints three practicing attorneys to aid a prisoner in his defense, it is

not error for one to withdraw, where the prisctoer makes no objection at the time.^^

And a court has no power to dismiss a laviryer from his client's service.'-* The au-

thority of an attorney merely to bring an action ends with the rendition of final

90 Minn. 348. A client, knowing the attor-
ney is rendering services and "who does not
dissent, is liable on an Implied contract for
fees. Davis v. "Walker, 131 Ala. 204; Cooper
V. Hamilton, 52 111. 119. Mere incidental
bene"*s derived from professional services
are ..ot sufficient basis for an implied con-
tract to pay for such services. Lamar v.

Hall and Wimberly, 129 P. 79; Roselius v.

Delachaise, 5 La. Ann„ 481. If the party
'avails himself of the professional services
in the ordinary mode in vphich clients avail
themselves of such services and. nothing
more appears, a promise to pay for such
services is implied. Ames v. Potter, 7 R. I.

265, 15 Yale L. R. 38.

5. Where, pending proceedings to probate
a 'Will, the petitioner became insane but
nothing further was done as to his insanity
except commitment to a hospital, the rela-
tion of attorney and client continued as to
the original contract of employment not-
withstanding the insanity. McKenna v.

Garvey [Mass.] 77 N. B. 782.

6. Where a corporation assumed to em-
ploy an attorney and received the benefit of
his services, the contract being fully exe-
cuted on his part, its liability to pay for
the services could not be evaded on the
ground that such employment was ultra
vires. Kelly v. Ning Yung Benev. Ass'n
[Cal. App.] 84 P. 321.

7. Attorney suspended under Code Civ.
Proc. § 402, subsec. 5, and Laws 1903, p. 51,

c. 36, for acting as attorney for both par-
ties in a suit, and for deceiving the court.
In re Carleton [Mont.] 84 P. 788. On the
hearing of a motion to set aside a judgment
of annulment of a marriage, the parties
must appear by separate counsel and the
same counsel cannot represent both parties.
Johnson v. Johnson [N. C] 53 S. E. 623.
The attorney of the executors of an estate
capnot represent the heirs for fh purpose
of supervising the executors', acts in the dis-
tribution ot the estate. Bryant v. Mcintosh
[Cal. App.] 84 P. 440. The payment by the
executors of the balance due certain heirs
to such attorney was wrongful and the
heirs could recover such sums from the ex-
ecutors, under Code Civ. Proc. § 1666. Id.

8. The fact that an attorney, in carrying
out an agreement to collect facts and pre-
sent arguments to the proper authorities to
secure a reduction in the purchase price of
certain Indian lands, appears before com-

mittees of Congress and explains' the nature
of a bill authorizing such reduction does not
render the contract void or prevent the re-
covery of compensation. Stroemer v. Van
Orsdel [Neb.] 107 N. W. 125.

0. Stroemer v. Van Orsdel [Neb.] 107 N.
W. 125. An allo"wance, as expenses, for
services of persons assisting in the collec-
tion of French spoliation claims, ^vhere such
services were of the nature of "lobbying,"
was held improper. Waggaman v. Earle, 25
App. D. C. 582.

10. A client may discharge an attorney,
under contract to render services, who faiis
to pay over on demand the amount due the
client under the contract. Goodin v. Hays
[Ky.] 88 S. W. 1101. The question of
whether the revocation of a power of at-
torney was intended as a dismissal of an
attorney from the case, was properly sub-
mitted to the jury. W^eil v. Fineran [Ark.]
93 S. W. 568.

11. An attorney discharged without cause
can recover for his services at the con-
tract price, less such sum as reasonably rep-
resents the unperformed part of the serv-
ices (Goodin v. Hays [Ky.] 88 S. W. 1101),
and if discharged for cause, he can recover
only a reasonable compensation, without
regard to the contract price (Id.). One may
dismiss his attorney at will without any
cause subject to liability for accrued or
agreed compensation. Johnson v. Ravitch,
99 N. T. S. 1059.

11a. An instruction, in an action by an
attorney for breach of contract of employ-
ment, that if defendant intended to dismiss
plaintiff, he was entitled to recover dam-
ages therefor, was proper. Weil v. Fineran
[Ark.] 93 S. W. 568.

la. When a solicitor has entered his ap-
pearance of record for a client, he cannot
terminate the relation, so far as the rights
of the opposite party are concerned, until
there has been a withdrawal of record by
lealVe of court. Krieger v. Krieger [111.]

77 N. B. 909.

13. State V. Briggs [W. Va.] 52 S. E. 218.
14.' When the attorney for a defendant

in a criminal case has abandoned his client
on the day of trial, and the defendant can-
not -give bond and secure a lawyer to look
after his interests until his paid attorney
can be found, it is proper for the court to
appoint counsel for the defendant, if he has
no means to employ a lawyer. This action
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judgment," and an attorney has no authority to take an appeal without further em-

pioyment/® or to make a gratuitous waiver of appeal.^' But where a transaction

with a client, favorable to the attorney, took place within an hour after the attor-

neys' receipt and cashing of a check given by the adverse party in settlement the

relation of attorney and client still existed, so as to render it incumbent upon the

attorneys to show that the transaction was fair.^' When a termination of litigation

and not a substitution is sought, an order terminating the employment should be

allowed on referring the matter of compensation earned.^"

Substitution.^"—A party has an absolute right to change his attorney at any

time,^^ subject only to the payment or securing of the fees and charges due him,"^

but it must be done by order of the court, which will provide for such payment

or security,^^ where no misconduct of the attorney is shown.^* Where a case is taken

upon a contingent fee, the client' may nevertheless substitute another attorney,-^

and it is discretionary with the court to compel payment for services already rea-

dered as a condition of substitution,^" although it will not do so when the contract

for compensation is of doubtful validity,^^ An order of substitution giving the sup-

planted attorney a "first lien" on, the recovery does not fail to protect him nor de-

stroy his lien because it directs surrender of papers.^' .

§ 5. Rights, duties, and liabilities between attorney and client; loyalty and

good faith.^"—The duty assigned to an attorney is a personal duty which cannot be

delegated or performed by another,^" or be transferred to another, without consent

of his client.'^

Diligence.^^—An attorney must, at least, be familiar with the well-settled prin-

ciples of law and rules of practice which are of frequent application.'^ He must

use all proper and legal means of establishing his client's rights.'* He must be held

to laiow the return day of process issued by his direction, must keep himself in-

formed of the steps taken by the sheriff in its execution, and must give all instruc-

tions to secure his client's interests.'" He must at all times inform himself of the

state of the record, before taking any further step."

of the court does not, however, discharge
the paid 'attornsy from the case. State v.

Shay, 3 Ohio N. P. (N. S.) 657.

15. Hey v. Simon [Ky.] 93 S. W. 50. The
authority of an attorney employed to pro-
cure a divorce terminated after the entry
of a decree in plaintiff's favor. Conlclin v,

Conklin, 99 N. T. S. 310. A demand for the
payment of alimony made by one who had
been attorney for the other party in the
divorce proceedings was insufficient to

justify a commitment for contempt by re-

fusal to pay. Kalmanowitz v. Kalmanowitz,
95 N. T. S. 627.

16. A petition alleging negligence of an
attorney in not taking an appeal, etc., held
not to state a cause of action. Hey v. Si-

mon [Ky.] 93 S. W. 50.

17. Keoughan & Co. v. Equitable Oil Co.

[La.] 41 So. 88.

18. Hill V. HaU [Mass.] 77 N. E. 831.

19. Inre Cable, 99 N. T. S. 1096.

20. See 5 C. L. 323.

21. Silverman v. Pennsylvania R. Co., 141

F. 382; Anglo-Continental Chemical "Works
v. Dillon, 97 N. T. S. 1081.

22. People v. Bank of Staten Island, 99

N. T. S. 486.

23. Rule 10 of the supreme court has been
so construed. People v. Bank of Staten
Island, 99 N. T. S. 486. This is applicable

to the surrogate's court. In re Bender's
Will, 97 N. T. S. 171.

24. Anglo-Continental Chemical Works v.
Dillon, 97 N. T. S. 1081.

25, 26. Silverman v> Pennsylvania R. Co.,
141 P. 382.

27. A contract for contingent fee, "all
disbursements to be advanced by the attor-
ney," held void for champerty under the
la"w of New York, but possibly valid in
Pennsylvania where it was made. Silver-
man V. Pennsylvania R. Co., 141 P. 382.

28. Johnson v. Ravltch, 99 N. T. S. 1059.
29. See 5 C. L. 323.

30. Chicago & S. Traction Co. v. Flaherty
[111.] 78 N. B. 29.

31. Johnston v. Baca [N. M.] 85 P. 237.

32. See 5 C. L. 323.

33. Bnterline v. Miller, 27 Pa. SuDer Ct.

463. A charge simply that the negligence
or ignorance of attorneys must be gross is

properly refused as not sufficiently defining
the duty of attorneys. Patterson v. Frazer
[Tex.] 94 S. W. 324.

34. Dart v. Richardson [Minn.] 104 N. W.
1094. As long as an attorney remains in

the case, he is bound as an officer of the

court not to impede the business of the court
by neglecting his duty to his client State

V. Shay, 3 Ohio N. P. (N. S.) 657.

35, 36, 37. Enterline v. Miller, 27 Pa.

Super. Ct. 463.
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An attorney is not liable to his client for a failure to succeed, resulting in loss

to his client," unless this is due to his mismanagement of the business intrusted to

him, through bad faith, iaattention, or want of professional skill ;
'* nor is an attor-

ney responsible for a mistake of the sheriff, to which he in no way contributes, but

when he acquiesces therein and directs further proceedings founded on it, he makes

the error his own and is answerable for the resulting loss to his client.^* Although

the cases in which damages have, been recovered against attorneys for negligence in

failing to prosecute suits are generally where the cause of action was a liquidated

demand,*" yet the client's right of recovery of damages on account of his attorney's

negligence is not restricted to such cases ;
*^ and a recovery may be had of both the

actual and exemplary damages that might have been recovered in an action for

slander, which was lost by the attorney's negligence.*^ In detailing to the Jury the

cause of action wherein negligence of attorneys is predicated, it is error to misstate

it so tliat the amount recoverable would have been enhanced.*' In an action against

an attorney for misconduct, which operated to deprive the client of title to prop-

erty sold under a conditional contract, the measure of damages was the market value

of the property at the time of the bringing of the suit which deprived the client

of it."

Dealings ietween attorney and client.*^—He owes to his client the duty of the

utmost loyalty and good faith,*^ and should disclose facts within his knowledge es-

sential to his client's full understanding of dealings with him.*'' The law does not

prohibit an attorney from dealing with his clients,*' but transactions between them
wiH be closel)'' scrutinized, especially where the attorney acquires any of the client's

property.*' To sustain a transaction between attorney and client, which is favorable

38. Enterline v. MiHer, 27 Pa. Super. Ct.

463. "Where an indictment for a misde-
meanor returned against plaintiff waS' so in-

sufficient that he could not have been re-
quired to plead thereto and his attorney
could doubtless have obtained a dismisdal
thereof, having effected a settlement out of

court, but, instead, advised plaintiff to plead
guilty to petty larceny, for which offense
plaintiff -was sentenced to one year's impris-
onment, "whether the attorney "was remiss
in his duty, entitling plaintiff to damages,
was a question for the jury. Cleveland v.

CromweU, 110 App. Div. 82, 96 N. T. S. 475.

39. Attorney held liable, where the sher-
iff made a levy after the return day of a
writ and the attorney directed further pro-
ceedings based on the void levy, resulting in
loss to his client. Enterline v. Miller, 27
Pa. Super. Ct. 463.

40. Patterson v. Frazer [Tex. Civ. App.]
93 S. W. 146.

41. Patterson & Wallace v. Frazer [Tex.
Civ. App.] 93 S. W. 146. Complaint held to

state a cause of action by an attorney
against his partner for instigating disbar-
ment proceedings against plaintiff while
mentally weak and incapacitated and for
failure to defend plaintiff as his attorney
in the disbarment proceedings, whereby
judgment by default was taken against him.
Burnette v. Elliott [Kan.] 84 P. 374.

42. A verdict for both "actual damages"
and for "exemplary damages" in such case
held to have intended the exemplary dam-
ages that plaintiff might have recovered in
the action for slander. Patterson v. Fra-
zer [Tex. Civ. App.] 93 S. W. 146.

43. Narrating alleged actionable words

variant from the evidence so that punitive
damages might be warranted. Patterson v
Frazer [Tex.] 94 S. W. 324.

44. Whitney v. Abbott [Mass.] 77 N. E.
524.

45. See 5 C. L. 324.
46. Enterline v. Miller, 27 Pa. Super. Ct.

463; Dart v. Richardson [Minn.] 104 N. W.
1094.

47. Attorneys in making contracts of em-
ployment are required to exercise the high-
est order of good -faith with their clients
and to disclose all information which would
or might influence the client in making the
contract. Weil v. Fineran [Ark.] 93 S. W.
568. A contract of retainer, dictated by an
attorney and signed by a client unable to
read English and knowing nothing of its

contents except as it was explained to her.
should be interpreted as favorably to the
client as the language will permit. Har-
kavy V. Zisman, 96 N. T. S. 214.

48. Mansfield v. Wallace, 217 111. 619, 75
N. E. 682.

49. Equity has jurisdiction of a suit to
rescind a sale by an attorney to his client,
where the sale was induced by a misuse of
the attorney's position of trust. Hill v.

Hall [Mass.] 77 N. B. 831. An attorney who
purchases his client's property at a parti-
tion sale conducted by him must show that
the purchase was made with the utmost
fairness. Mansfield v. Wallace, 217 111. 610,
75 N. E. 682. Such a sale to the attorney
will not be sustained, where he failed to
make lienholders parties to the proceeding,
so that the real condition of the title was
concealed and others could not bid intelli-
gently (Id.), or where he successfully de-
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to the attorney, he must show that he' used no undue influence, that he gave his

client all information and advice that he should have done were he not interested,

and that the transaction was as beneficial to the client as it would have been if the

client had been dealing with a stranger.^" A client may attack or sue on a contract

with his attorney as to which if made with an ordinary person he would be defeated

as one in pari delicto."^ In impressing a trust on property held by the attorney as

a result of such transaction, equity may be done in the decree without previous ten-

der.^^ Where one of two attorneys, employed for a contingent fee, fraudulently

procured the assignment of the client's whole cause of action of damages and a

compromise of the same, it was set aside as to the rights of the innocent attorney,

but held good as to the other.^^ In the suit by the client and the attorney to set

aside such fraudulent assignment to the other attorney, the rights of the plaintiff

attorney are worked out through the party, and it is immaterial that there is no a.s-

signment of an interest to him, in writing, duly ackujowledged, filed and noted in

the docket of the court, or actual notice to defendant ;
°* but without such assign-

ment of interest or notice, her attorney would have no standing alone to set aside

the fraudulent assignment."'

Accounting to client.^'^—^Where a creditor sent a claim to an attorney for col-

lection and in the settlement of another controversy money came into the attorney's

hands, on the imderstanding that the attorney would send his check to the creditor

terred others from bidding and bought the
property for himself at an inadequate price

(Id.;.

50. In re HoHand, 110 App. Div. 799, 97

N. T. S. 202; Hill v. Hall [Mass.] 77 N. E.

831.
51, Richardson v. Johnson [La.] 39 So.

449 [advance sheets only].
Note: This case is interesting because of

the peculiar facts involved and sho"ws how
zealously the courts will guard the interest

of a client. The court says "that the client

may sue on a contract made with his attor-
ney which he could not attack if made with
another person, and the. doctrine may be
extended to the case of a contract alleged
to have been entered into by one attorney
with the client of another and superinduced
by a conspiracy between the two attorneys
to injure or despoil the client." The general
rule is that a conveyance fraudulent as to

both parties cannot be attacked by either
since the law gives no action for the en-
forcement of fraudulent contracts. Mason
V. Baker, 8 Ky. 208, 10 Am. Dec. 724;Brough-
ton V. Broughton, 4 Rich. L. [S. C] 491;

Hess V. Pinal, 32 Mich. 515; Neal v. Neal, 26

Ky. L. R. 962, 82 S. W. 981. A breach of
promise to marry constitutes the person to

whom the promis'e is made a creditor from
the time of the breach. 14 Am. & Eng. Enc.
of Law [2d Ed.] 252, and cases cited. And
as a conveyance to defeat the creditor is

fraudulent the courts will not generally re-

lieve the grantor if the grantee will not re-

convey. But as laid down in the principal
case, though the attorney and client may
both be-in delicto, they are not necessarily
in pari delicto and a conveyance will be set

aside for any fraud. Yerkes v. Crum, 2 N.
D. 72; Hooker v. Oxford, 33 Mich. 453; Jen-
nings V. McConnell, 17 III. 148. However,
the fact that the defendant holding the land
was a lawyer should not of itself give cause

for enforcing a reconveyance in contraven-
tion of the rule before mentioned, though
the court lays some stress on the fact that
he was an officer of the court. The bill was
sustained because of the allegation of con-
federacy between plaintiff's lawyer and the
other defendant. Young v. Murphy, 120 Wis.
49, 97 N. vr. 496. In this case the facts
were somewhat similar except that the law-
yer's wife held the title. A reconveyance
was ordered.—4 Mich. L. R. 301.
When one party to an illegal contract

bears a fiduciary relation to the other
(Barnes v. Brown, 32 Mich. 146), or is in a
more advantageous position (Smith v. Brom-
ley, 2 Doug. [Mich.] 696), the other is not
in pari delicto and can recover (Schermer-
horn V. Talman, 14 N. Y. 93', 123). For these
reasons; a client Is given a remedy against
his attorney for consideration paid on an
illegal contract. Preelove v. Cole, 41 Barb.
[N. J.] 318; Herrick v. Lynch, 150 111. 283.
See note to 83 Am. St. Rep. 159. The prin-
cipal case correctly applies these principles.
The additional reason given by the court,
that the defendant was an officer of the
court, is open to the objection that he was
not acting as such in this transactiori. See
Roman v. Mali, 42 Md. 513, 6 Columbia L. R.
198.

.'52. Richardson v. Johnson [La.] 39 So.
449 [advance sheets only].

33. Plaintiff not required, as a condition
of setting aside* the assignment, to first

surrender and restore to the attorney who
procured it, a tract of land conveyed to her
by the attorney. Bush v. Prescott & N. W.
R. Co. [Ark.] S9 S. W. 86.

54. As required by Kirby's. Dig. § 4457.
Bush V. Prescott & N. W. R. Co. [Ark.] 89
S. W. 86.

55. Bush V. Prescott & N. W. R. Co.
[Ark.] 89 S. W. 86.

56. See 5 C. L. 326.
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in payment of the claim, whether the creditor could recover from the attorney on

the theory that the debtor had paid the claim to him, wasi a question for the jury."

The client may compromise and dismiss ^^ a suit without his attorney's con-

sent;'" and it follows that a defendant has the right to procure a release of a claim

for injuries, if done fairly and with due regard for rights of praintiff's counsel.""

It is against public policy to stipulate in a contract for a contingent fee that the

client shall not settle without the attorney's consent,"^ or, prior to the rendition

of a judgment or decree, when the attorney's lien would attach.^'' And where the

plaintiff settles and withdraws the action before verdict,"' the case will not be re-

stored to the docket on a claim by the attorney that it was done to defraud him of

his fees and disbursements, where his only showing was of a verbal agreement to

give him so much of the judgment as was necessary to compensate him."*

§ 6. Remedies between the parties.^^—The claim of a client for money col-

lected by his attorney is an implied contract, within the terms of a statute providing

for bringing actions on contract, express or implied, in the name of the person really

interested."" An action cannot be maintained against an attorney to recover money

in his hands belonging to his client, until after demand and refusal to pay over,"^

and in such action the burden is on the attorney to prove that he was justified in

making a settlement for less than was agreed on between him and his client."' The

attorney is liable for interest on such money only from the time he actually col-

lected it."^ The attorney's right of lien does not necessarily and of itself prevent an

action by the client to recover the funds held

;

'"' but, if the attorney has a valid

claim on the funds for services, that is a matter of defense or counterclaim.^^ By
statute in Alabama, a summary judgment may be had against an attorney for fail-

ure to pay over money collected by him.''^ The movant for summary judgment

57. Millhlser & Co. v. Leatherwood [N. C]
52 S. E. 782.

58. See 5 C. L. 327, n. 97, and see, also,
poEt § 7, Lien.

r,». Olson V. Sargent County [N. D.] 107
N. "W. 43. It is well settled tliat the plaint-
iff has a right to settle his action whether
his attorney consents or not. "Van Der
Beek v. Thomason, 99 N. T. S. 538. One who,
as attorney, brings a proceeding of unlaw-
ful detainer in the name of another, ma>
thereby estop himself to deny that the nom-
inal plaintiff is the real party in interest
and entitled to settle the litigation, tfiough
the defendant may know that the attorney
claims possession of the premises. Edwards
V. Sourbeer [Kan.] 84 P. 1033. It is for the
client alone to determine whether he will
continue the litigation or agree with his ad-
versary to settle and discontinue it. That
is a matter in which the attorney has no
legal interest and in which his judgment
and will must at all times be subordinated
to his client's. Oishei v. Metropolitan St.
R. Co.. 110 App. Div. 709, 97 N. T. S. 447.

60. Kuehn v. Syracuse Rapid Transit R
Co. [N. Y.] 76 N. E. 589. *

61. Papineau v. White, 117 111. App. 51;
Jackson v. Stearns [Dr.] 84 P. 798.

62. Under B. & C. Comp. § 1063, giving
such lien. Jackson v. Stearns [Or.] 84 P
798.

es. Under Gen. St. 1902, §§ 595, 596, pro-
viding for such action. De Wandelaer v
Sawdey [Conn.] 63 A. 446..

64. De Wandelaer v. Sawdey [Conn.] 63
A. 446.

65. See 5 C. L. 325.
66. Code 1896, § 28. Allen V. Alston

[Ala.] 41 So. 159.
67. Evidence held to warrant a finding

that such demand had been made. Whin-
ery v. Brown [Ind. App.] 75 N. E. 505.

68, 69. Harkavy v. Zisman, 96 N. T. S.
214.

70. Whinery v. Brown [Ind. App.] 75 N.
E. 605.

71. Whinery v. Brown [Ind. App.] 75 N. E.
605. Where a client discharged his attorney
under contract, and sued him for money
collected, the attorney could set off his
claim for services against the amount in
his hands. Goodin v. Hays [Ky.] 88 S. W.
1101. In such case interest should be al-
lowed from the time the attorney collected
the money; but, if the attorney recovers
Judgment, interest should be allowed on the
balance due from the time of the discharge.
Id.

72. Code 1896, o. 106. Notice of motion
for summary judgment, served on default-
ing attorney, held sufficient. McDonald v.
State [Ala.] 39 So. 257. The proper demand
on a defaulting attorney under Code 1896,
§§ 3810, 3811. is for the gross sum collected
and in his hands, though he Is entitled to
retain part as compensation. Id. And he
cannot set up a set-off in defense, the the-
ory of the statute being that he can make
no claim until he has discharged his duty
by putting the fund in control of the court,
and then only for compensation for collec-
tion. Id. Reasonable time after demand
held to have elapsed, authorizing entry of
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against an attorney in such cases must prove the demand for the money collected

and the refusal to pay, when the same is alleged and denied."

§ 7. Compensation and li&n. Bight to and amount and items of compensor

<ion.^*-^The right depends on the performance of the service or engagenient and
not on a successful outcome,'"' except that parties may by contract make the fee con-

tingent." If the attorney repudiates '' his contract' he cannot recover thereon.

Lack of skill in his profession, inattention to duty or bad faith toward his client

forms defense;" but not malpractice or unskilfulness in another engagement.'"

The fact that others received some benefit from the services of an attorney employed

by defendant is no defense.^" There can be no recovery on a contract champertous

or otherwise invalid.*^ The knowing acceptance of services from an attorney who
had represented other parties waives that defense.^^ The claim of attorneys, imder

an express contract for one-half of the land recovered as their compensation for

services, was not barred by laches, where the party in possession had made no real

improvements, had got as much off of the land as he had paid in taxes and had not

established adverse possession.*'' Where an attorney agreed to defend defendant's

son against a charge of murder, for a stipulated fee, a promise to pay such attorney

for another attorney a further sum, due him by witnesses against the son, for secur-

ing their release from Jail, was without consideration.** An administrator may be

allowed for legal services done for the estate in conjunction with another lawyer.*"

A bankrupt's trustee, though an attorney, is not bound to perform legal'services for

the estate, and if he does so, is not entited to recover attorney's fees therefor.**

Any sum not in itself unconscionable and fraudulent may be agreed,*' and an

agreement to pay for services requested by another is not one to answer his debt.**

If there is no agreed fee for services rendered, a reasonable compensation is due

therefor.*" On the dismissal of an attorney he may recover only what he has then

summary judgment against the attorney.
Id.

73. McCarley v. White [Ala.] 39 So. 978.

74. See 5 C. L. 325. An action to fore-

close a mortgage for fees held not barred
by earlier judgments. Gathers v. Linton
[Neb.] 106 N. W. 468.

75. An attorney employed to conduct
proceedings under a statute was entitled to

recover for his services in litigation and
appeals necessary in support of the validity

of the statute, where the clients knew of

the litigation and of the attorney's appear-
ance in their behalf in good faith, although
he was unsuccessful because of the invalid-

ity of the only statute authorizing the pro-

ceedings. Sanford v. Bronson, 109 App. Div.

835, '96 N. T. S. 859.

76. See post, this section.

77. The fact that attorneys who had
agreed for a contingent fee, based on the

amount recovered, made their client defend-

ant In the partition suit relating to the

property, in order to have the amount of

their fee settled, did not amount to a re-

pudiation of the contract and deprive them
of the right to recover the stipulated fee.

Tull v. Nash [C. C. A.] 141 F. 557.

78. Bnterline v. Miller, 27 Pa. Super. Ct.

463.
79. Alleged mismanagement of another

case held not to be malpractice defeating

recovery on quantum meruit by dismissed

attorney. Smith v. Hoctor, 99 N. T. S. 843.

80. Kelly v. Ning Tung Benev. Ass'n,

[Gal. App.] 84 P. 321.

81. See Champerty and Maintenance, 5
G. L. 565. And see Dreyfuss, Weil & Go. v.

Jones, 116 111. App. 75; Papineau v. White,
U7 111. App. 51.

82. Patterson v. Pleenor [Ky.] 89 S. W.
705.

83. Lipscomb v. Adams, 193 Mo. 630, 91
S. W. 1046.

84. Bailey v. Devine, 123 Ga. 653, 51 S. E.
603.

85. John V. Sharpe [Ala.] 41 So. 635.

86. In re Felson, 139 P. 275.

87. The amount agreed will not be re-
viewed by the court, unless it is so excessive
as to show a purpose by the attorney to
obtain an undue advantage. Burke v. Ba-
ker, 97 N. y. S. 768.

88. Promise, by one who receives papers
drawn by an attorney at the request of an-
other, to pay the attorney. Rev. Laws, c. 74,

§ 1, cl. 2. Paul V. Wilbur, 189 Mass. 48, 75

N. E. 63.

89. Where plaintiffs were employed by
defendant as attorneys and rendered serv-
ices, in the absence of any stipulated com-
pensation, they were entitled to what the
services "were reasonably "worth, -whether
defendant knowingly accepted the benefit of

them or not. Simmons v. Davenport [N. C.

]

53 S. E. 225. An allowance of $400 as at-

torney fee who assisted in the recovery of

land worth from J30,000 to $50,000, was au-
thorized, in view of his doing the most of

the work in the case. Patterson v. Fleenor
[Ky.] 89 S. W. 705. In the foreclosure of a

lien for $385, where the only substantial
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earned.^" The right of an attorney to charge a retainer, in addition to charges for

ordinary services, is not limited to cases of express agreement for a retainer."^

Services rendered for a company subsidiary to the client may be recovered when

requested by promoters of the client company who were interested in both.'^ A
suit for services rendered for a sum agreed is no evidence that other services were in-

cluded in that sum."^

Contingent fees."^—A contract for a contingent fee is not necessarily invalid.""

but such contracts are coruiemned, where they tend to a result contrary to public

policy,"" or where the attorney has taken advantage of the claimant, by reason of

poverty or surrounding circumstances, to extort an unreasonable and unconscionable

portion of the claim."' But it is the universal practice of lawyers to charge more

contest was over the sum of $73 an aHow-
ance of ?100 as attorney fee under- 2 Ball.

Ann. Codes & St. § 5911 was reduced to $50
on appeal. Littell v. Saulsberry [Wash.] 82

P. 909. Where, in an action for an attor-
ney's services, no objection was made in the
trial court to the fairness of the attorney's
chargre, olj.iections could not be made on ap-
peal to the amount allowed. Burke v. Ba-
ker, 97 N. T. S. 768.

90. Not the contingent fee which would
have followed success. Johnson v. Ravitch,
99 N. T. S. 1059. Fifty dollars held not in-

adequate for drawing complaint in personal
Injury cause and putting case on calendar.
Id.

91. Blair v. Columbian Fireprooflng Co.
[Mass.] 77 N. B. 762.

92,93. Randolph v. St. Joseph, etc. Ry. Co.
[Mo. App.] 94 S. W. 309.

94. See 5 C. L. 326.

95. Morehouse v. Brooklyn Heights R.
Co. [N. T.] 78 N. E. 179. An agreement that
an attorney for his services shall have one-
half of what he may recover is not the pur-
chase of a litigious right and is valid. Suc-
cession of Landry [La.] 41 So. 226. In an
action against attorneys to recover a sum
retained as fees, where the contract was
for a reasonable compensation in case of re-
covery, and the amount retained was less
than 50 per cent, an affirmative charge for
defendants was proper. German v. BrOTvne
[Ala.] 39 So. 742. Contract to collect a
claim for $10, if $50 were recovered, and a
proportionate fee if more was recovered,
iTiade in good faith and without fraud or
imposition, was valid. Whinery v. Brown
[Ind. App.] 75 N. B. 605. Contract to op-
pose the probate of a father's will, in be-
half of a son, for a percentage based on the
nature of the settlem.ent realized, was not
unconscionable in the absence of fraud.
Ransom v. Cutting, 98 N. T. S. 282. Where
the owner of land agreed to give an attor-
ney for his services, one-half the damages
recovered for the taking of land for street
purposes and represented that a mortgage
on the land had been paid, he was estopped,
after the services were rendered in good
faith, to deny the payment of the mortgage
and to insist upon its deduction from the
amount recovered before a division thereof.
Deering v. Schreyer, 110 App. Div. 20K), 97
N. T. a 14. Under a contract to receive one-
half of lands described, as compensation for
recovering the same, attorneys were enti-
tled to one-half of a tract within the de-
scription, although It was not occupied.

Lipscomb V. Adams, 193 Mo. 530, 91 S. W.
1<]46. W^here the half was worth from
$1,500 to $2,000, the contract was' not so un-
reasonable as to be unenforceable in equity,
where the labor actually performed by the
attorneys was rendered small by the client's
compromise of the suit without the attor-
neys' consent. Id. 'Where attorneys agreed
to conduct litigation for one-l>alf of the land
recovered and the client subsequently
agreed to convey the other half, if recov-
ered, such contract will not be speciflcally
enforced, for lack of consideration. Id.
Where the agreement with an attorney was
to pay the client 25 per cent of the amount
realized, in a number of French spoliation
claims, after deducting certain expenses in-
cluding office rent, a charge of $35.96 out
of $45 a month rent held reasonable under
the circumstances of the case. Waggaman
V. Earle, 25 App. D. C. 582. An allowance
of "clerk hire," contemplated in the contract
also held reasonable. Id. But an allow-
ance for the professional services of other
persons, alleged to have been rendered in
collecting the claims, where such services
were of the "lobbying" kind, was improper.
Id. Where the county commissioners enter
into a contract with the prosecuting attor-
ney for the bringing of suits for the collec-
tion of taxes on property theretofore treated
as exempt from taxation, and by agreement
a test case is tried, the defendants in other
similar cases agreeing to abide the result,
the percentage the attorney is to receive in
the event of his securing a judgment is not
limited by either law, justice, or equity to
the amount involved in the test case. State
v. Taylor, 3 Ohio N. P. (N. S.) 505. The
discretion lodged with county commission-
ers in the matter of fixing fees to be paid
for the collection of taxes in such cases will
not be interfered with by a court, where the
fee is made contingent and is fixed at five
per cent, and where two separate contracts
have been entered into, and the parties re-
fuse to treat the second as superseding the
first, a court will not under the circum-
stances of this case decree differently. Id.

06. A wife's agreement to compensate
an attorney by a percentage of what she
may receive for her support and mainten-
ance in an action for separation is void as
against public policy. In re Brackett, 99
N. Y. S. 802. Champertous agreements can-
not be enforced in Indiana. Whinery v.
Brown [Ind. App.] 75 N. B. 605.

97. Whether an agreement for 50 pej
cent of any recovery for prosecuting an ac-
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for their services, when the receipt of any compensation is conditional on their

success in the litigation."* A contract to collect a claim for a certain fee for a certain

amount collected, and a proportionately larger fee, if more were collected, was not

champertous or void for maintenance.'" Such agreements are not champertous

where the attorneys axe to make no advances or payments ; ^ but an agreement by

an attorney to pay an agent one-half of the proceeds realized by the attorney from

causes of action obtained by the agent with authority to bring suit for their enforce-

ment was champertous and void.^ The fact that a case was taken upon a contin-

gent fee does not prevent substitution of attorneys.^

Implied contracts* arise from the knowiug- acceptance of an attorney's serv-

ices where there is no specific understanding as to the compensation,^ but it does

not always follow that because one receives the benefit, directly or indirectly, of

such services, the law implies a contract to pay therefor.* Implied promises to pay

an associate counsel do not arise merely from a knowledge of his services by the

client ; ' but may be implied from the conduct of the client.*

Quantum meruit.^—Where the client prevents the full performance by the at-

torney of his contract of employment, the attorney is entitled to compensation for

services actually rendered.^" If he so elects ^^ he can recover on a quantum meruit

tion is unconscionable and void depends
upon the circumstances of each case. More-
house V. Brooklyn Heights R. Co. [N. T.]

78 N. B. 179. Where the client, before mak-
ing an agreement with an attorney for a
contingent fee, was fully advised of all the
circumstances and contingencies of the case,

and afterward urged the consummation of a
compromise which was made, there was no
ground for setting aside the contract with
the attorney as fraudulent or exorbitant.
Humphries v. McLachlan [Miss.] 40 So. 151.

88. Smith V. Couch [Mo. App.] 92 S. W.
1143. The fact that a fee is contingent can-
not be excluded in considering the amount
thereof. Burke v. Baker. 97 N. T. S. 768.

89. Whinery v. Brown [Ind. App.] 75 N.

E. 605.

1. An unsolicited contract for a percent-

age of the recovery, the attorneys agreeing
not to call on the client for money to pay
necessary disbursements, should be construed
as providing that the percentage was to be
computed after deducting the expense in-

curred from the recovery, and it was there-

fore not void for champerty. Ranson v. Cut-

ting, 98 N.- T. S. 282. An agreement for a
contingent fee, "all disbursements to be ad-
vanced by the attorney," is champertous
under the law of New York. Silverman v.

Pennsylvania R. Co., 141 F. 382.

2. In violation Code Civ. Proc. §§ 73, 74,

prohibiting the buying of things in action,

to prosecute them, and prohibiting an attor-

ney from promising a consideration for the

placing of any demands in his hands for the

purpose of suing thereon. In re Clark, 108

App. Div. 150, 95 N. Y. S. 388.

3. Silverman v. Pennsylvania R. Co.,

P. 382.

4. See 5 C. L. 327.

5. Patterson v. Pleenor [Ky.] 89 S.

705. Where there is no agreement for com-
pensation. Davis V. Trimble [Ark.] 88 S.

W. 920.

6. • The fact that directors of a railroad

company and trustees of an estate holding
a large amount of its bonds, took an inter-

est in a suit, attended the trial, clairried ex-

141

W.

emptlon as parties in interest from an order
excluding witnesses, paid the stenographer
fees and assured the attorneys that they
would be paid, did not render them liable,

under implied contract, to pay the attorneys
who were hired by the principal stockholder
and manager to defend him in the suit.

Davis V. Trimble [Ark.] 88 S. W. 920. At-
torneys representing certain heirs in litiga-
tion over real estate, who obtained the ap-
pointment of a guardian ad litem for an-
other heir who Tvas! a minor, could not after-
ward claim compensation from the minor,
on the ground that their services' had been
of biineflt to him. Tull v. Nash [C. C. A,]
141 F. 557. Where husband and wife were
parties defendant in an action and the hus-
band, in presence of the wife, told his at-
torneys to go ahead and defend her, she say-
ing nothing, her mere silence was not sut-
flcient to charge her with liability for serv-
ices in the suit. Altkrug v. Horowitz, 97
N. Y. S. 716.

7. In a case where defendant's attorney
requested plaintiff to appear in court for de-
fendant and take a default in such and there
was conflict of evidence as to her assent,
the facts "were held insufficient to establish
a contract for services. Kneeland v. Hurde,
97 N. Y. S. 957.

8. Where, without any definite under-
standing as to the amount of compensation,
defendant wrote plaintiffs "by all means
keep your eye on- the case," there was an
implied promise to pay a reasonable com-
pensation for their services. Emblen v.
Bicksler [Col.] 83 P. 636.

9. See 5 C. L. 326, n. 85.

10. Where an attorney was employed to
effect a settlement of certain actions but not
to contest thera in court, at a stated com-
pensation, and the client refused to allow
him to settle and repudiated the contract,
the attorney was entitled to compensation
for services rendered before the repudiation,
although he had effected no settlement.
Philbrook v. Moxey [Mass.] 77 N. E. 520.

11. In an action by an attorney to recover
for services and disbursements made under a
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for services rendered, though his contract was champertous." 'No quantum meruit

for unfinished cases can be recovered in the face of a different agreed compensation.^*

An attorney who volunteers his services for a minor at the suggestion of the relatives

of the minor cannot ordinarily recover compensation therefor.^* The services of an

attorney, rendered to a minor in regard to ordinary rights of property, are not nec-

essaries,^" the cases where such services are deemed necessaries being limited to those

where the services are rendered in connection with the minor's personal relief, pro-

tection, or liberty.^''

Employment of several attorneys, or by several clients.^''

Allowance of fees by court or. taxation as costsP—Except as provided by stat-

ute ^° or by contract,^" fees of counsel are not allowed as incident to recovery.''^ The

allowance of a statutory attorney fee will not be defeated by a slight variance, in

the declaration from the words of the statute, where the case is tried upon the theory

of the language of the statute and the proofs brought the case within it.^^ An at-

torney in partition proceedings, who purposely omits lienholders from the bill, is

not entitled to attorney's fees.^^ Where a bankrupt's trustee was represented by

able counsel in the recovery of concealed property, attorneys employed by creditors

to assist were not entitled to fees out of the bankrupt's estate.^*

The amount of allowance by court ^° is the reasonable value or if there be a

contract then the agreed fee.^"

Evidence as to value of services.^''—The value of an attorney's services is based

special contract of employment, which he
was prevented by his client from carrying
out, he could not recover on a quantum
meruit, where he had not elected to treat
tlte contract as rescinded. Weil V, Fineran
[Ark.] 93 S. W. 568.

12. Dreyfuss, Weil & Co. v. Jones, 116
111. App. 75; Paplneau v. White, 117 111. App.
51.

13. City of Wilmington v. Bryan [N. C]
54 S. E, 543.

14. Mclsaac v. Adams [Mass.] 76 N. E.
654.

15. The services of an attorney in settling
an estate in virhich a minor is interested are
not necessaries for which the minor is lia-

ble, in the absence of an employment by
the minor's guardian, in view of Rev. Laws,
c. 145, § 25, requiring guardians to sue for
and receive debts due their wards. Mclsaac
V. Adams [Mass.] 76 N. B. 654.

16. Mclsaac v. Adams [Mass.] 76 N. E.
654.

17. See 5 C. L. 327. As to associate coun-
sel, see, also, ante, this section, Implied Con-
tracts.

18. See 5 C. L. 328.

19. In Missouri, courts are allowed to tax
as costs in partition proceedings reas'onable
fees to the attorneys bringing the suit.
Liles V. Liles, 116 Mo. App. 413, 91 S. W. 983.
Under Rev. St. 1899, § 4422, a verbal agree-
ment between plaintiff and his attorneys in
a partition suit, made before bringing the
suit, is sufficient to justify the court in al-
lowing a reasonable fee, where no amount
was stipulated. Id. Under that section, the
allowance should be for services rendered
for the benefit of all the owners of the land,
and not for the plaintiff exclusively. In con-
ducting adverse litigation on contested is-

sues. Id. 2 Ballinger's Ann. Codes & St.

§ 5911, providing for the allowance by the
court of a reasonable attorney fee, in the

foreclosure of a mechanic's or materialman's
lien, is constitutional. Littell v. Saulsberry
[Wash.] 82 P. 909. A statute allowing a
reasonable counsel fee to an alleged fraud-
ulent transferee as a garnishee, where the
issue as to the validity of the transfer is

found in his favor, is not void; but it does
not permit the taxation of a counsel fee
against him, when the issue is found against
him. D. C. Code, §§ 460, 470, 472, 473. Mori-
mura v. Samaha, 25 App. D. C. 189. W^hat is

a reasonable counsel fee in such a case is

discretionary with the trial court, whose
discretion will not be reviewed unless
abused. Id.

20. See 5 C. L. 328, n. 10.
21. See, also. Costs, 5 C. L. 852, n. 72.

22. The statutory provisions regulating
the case of railroad rights of way require
them to be kept clear of "dead grass, dry
weeds," etc., but the declaration specified
"dry" grass, etc. Cleveland, etc. R. Co. v.

Vickery, 116 111. App. 293.
23. Mansfield v. Wallace, 217 111. 610, 75

N. B. 682.

24. In re Pelson, 139 P. 275. Where an
involuntary bankrupt's attorney prepared
the schedules and attended the examination
of the bankrupt, but afterward represented
the bankrupt, such attorney was entitled to
.$50 for preparing the schedules and attend-
ing the examination, but nothing for his sub-
sequent services. Id.

25. See 5 C. L. 329.
26. Under Laws 1897, p. 218, providing

for a reasonable attorney fee in eminent
domain cases, the court can allow only what
the defendant is liable for, either under con-
tract with his attorney, or as the reasonable
value of his services. Chicago & S. Trac-
tion Co. V. Flaherty [IH.] 78 N. E. 29. Al-
lowance of $800 attorney fees held to be
against the weight of evidence. Id.

27. See 5 C. L. 326, n. 86, 87, 88, 89.
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to some extent upon his standing and character in the profession; ^^ but there must
be some evidence of standing and character in the ease, it cannot be left to the

jury's couleeture.^" It is always competent, in a controversy as to the value of le-

gal services, to prove the nature of the litigation and the amount involved :
^^ but

tividence as to the usual per diem charge of attorneys does not tend to prove, or

throw light upon, the value of an attorney's services in negotiating a consolidation

of corporate interests,^^ and proof as to what plaintiff had charged in other particu-

lar matters is irrelevant.^^ An attorney, after being informed as to what services

had been rendered by another attorney in a matter, is qualified to testify to their

value, without being shown to be familiar with plaintiff's attainments and experi-

ence."^

Proceedings to recover.—Fees should be collected by a separate action or pro-

ceeding.^* Attorneys cannot intervene in a divorce suit to collect fees under stat-

utes authorizing the court to allow them to the wife against the husband.^^ Un-
der the common law of New York, a lawyer may recover by action just compensa-

tion for his services.^" Where three attorneys prosecuted an action for which one

collected the fee, in a suit by another to collect his share, the third was not a neces-

sary party.'^ Where the complaint alleged an employment by defendant as attor-

neys and that services .had been rendered which were worth a certain reasonable

sum, it was not defective in not alleging a promise to pay,"' or that anything was

due from defendant.'*'' Alleging that plaintiffs were partners engaged in the prac-

tice of law, serves to allege that they were authorized to practice.*" A reference

v/ill not be made unless it is apparent that, from the complicated nature of the

issues, it is practically impossible for a jury to determine them.*^ The attorney

suing a corporation need not prove that the officer employing him was authorized

by by-law or formal resolution.*^ Where the defendant, in an action for attorney's

services, alleges a special agreement that the attorney was to receive no pay unless

successful, the burden is on him to prove it or the defense fails.*" Plaintiff must

prove that the services were rendered.** Diary entries by an attorney since de-

28. Smitn v. Couch [Mo. App.] 92 S. "W.

1143. In determining- what is a reasonable
retainer, the ability and reputation of an
attorney, extent of his practice, probability
of the retainer's interference with other af-

fairs, magnitude, and nature of the business,

and probability of the business bringing
large remuneration from the client, are all

to be considered. Blair v. Columbian Fire-

proofing Co. [Mass.] 77 N. B. 762.

39. An instruction that the jury might
take into consideration the character and
standing of an attorney in estimating the

value of his services was erroneous, where
ther« was. no evidence thereof. Smith v.

Couch [Mo. App.] 92 S. "W. 1143.

30. Evidence as to the value of real es-

tate in litigation, or the '
monthly rental

thereof, and that a life estate was secured

to defendant by the services, was admissible.

Cusick V. Boyne [Cal. App.] 82 P. 985. Evi-
dence of an increase in value of the property
In li,tigation is admissible, where the attor-

ney was to receive no compensation if he
were unsuccessful. Smith v. Couch [Mo.

App.] 92 S. W. 1143.

31. Hughes V. Ferriman, 119 111. App. 169.

32. Fuller V. Stevens [Ala] 39 So. 623.

S3. Such matters are a proper subject for

cross-examination. Fuller v. Stevens [Ala.]

39 So. 623.

34, 35. Divorce suit has been compromised
and dismissed, and they sought judgment
against both husband and wife for their
fees, under statute providing for the pay-
ment by the husband of the wife's reason-
able expenses in divorce suits. Ballinger's
Ann. Codes and St. § 5722; Hillman v. Hill-
man [Wash.] 85 P. 61.

36. The rule which has for centuries ob-
tained in England, that advocates and bar-
risters might not by action compel payment
for their services, is peculiar to that country
and has never obtained in New Tork.
Spencer v. Busch, 98 N. T. S. 690. The com-
mon la^v of Missouri in this respect pre-
sumed to be the same in Missouri as in
New Tork, in the absence of evidence to the
contrary. Id.

37. Rev. St. 1899, §§ 543, 544, do not re-
quire such party to be made defendant.
State V. Bradley, 193 Mo. 33, 91 S. "W. 483.

38. Cusick V. Boyne [Cal. App.] 82 P. 895.
39. 40. Prince V. Kennedy [Cal. App,] 85

P. 859.

41. Under Code Civ. Proc. § 1013. Hoff v.

Robert H. Reid & Co., 110 App. Dlv. 95, 97

N. Y. S. 107.

42. Kelly v. Ning Yung Benev. Ass'n [Cal.

App-.] 84 P. 321.

43. Cusick V. Boyne [Cal. App.] 82 P. 985.

44. Evidence held Insufficient to show 250
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ceased, are admissible to do so.^= On the issue that services had been rendered and

not yet paid for, evidence that the attorney in another matter had gone beyond

his authority in settling a judgment or in retaining money is irrelevant.*"

Assignments as security.*''—An alleged verbal assignment of so much of the

judgment to be secured, as would be necessary to compensate the attorney for his.

services, was at the most but an agreement which could take effect as an assignment

only when the judgment came into existence.-*

Lien.*^—An attorney has a lien, for his compensation for services, on moneys

or papers in his hands received by him in the course of his employment.^" There

is also in many states a statutory lien " which, when the statute so intends, super-

sedes the common-law lien.^= Statutes giving such liens are remedial in character

and must be liberally construed."^

The lien is a mere claim to the equitable interference of the court for his bene-

' fit,"* and its amount is measured by what he has become entitled to receive ;^° hence,

an attorney employed on a contingent fee has no lien for the same before judg-

ment.^"

The lien is not confined to property recovered by judgment.^' A judgment

for costs may be one "in favor of" the client to which a lien may attach though no

counterclaim was made.'** The right to a lien on moneys recovered for one com-

mon in interest but not the same as the client has been denied.^" It does not at-

days' services actually rendered on a con-
tract for $100 per day. People v. New York
Building-Loan Banking Co., 98 N. T. S. 290.

45. Burke v. Baker, 97 N. T. S. 768.

46. Thompson v. Emerson [Mo. App.] 94

S. W. 818.

47. See 3 C. L. 385.

48. De Wandelaer v. Sawdey [Conn.] 63

A. 446.

48. See 5 C. L. 329.

50. First State Bank v. Sibley County
Bank [Minn.] 105 N. W. 486; In re Bender's
Will, 97 N. T. S. 171.

51. In New York there is a statutory and
a common-law lien. In re Edward Ney Co.,

99 N. Y. S. 9S2.

53. The statute of Kansas gives an at-

torney a lien for his compensation upon
money due his client from the adverse party
in any action or proceeding in "which the at-

torney is employed (Gen. St. 1901, § 395, and
by Laws 1905, p. 102, c. 68). Holmes v. "Way-
mire [Kan.] 84 P. 558. This statute is a
substitute for and a substantial enactment
for the common law upon the subject of at-

torneys' liens. Id.

53. Code Civ. Proc. § 66. Oishei v. Met-
ropolitan St. R. Co., 110 App. Dlv. 709, 97

N. Y. S. 447.

54. Whinery v. Brown [Ind. App.] 75 N.

E. 605. Where an attorney takes a case with
the understanding that he must look to the
judgment for his services and disbursements,
he has an equitable lien upon the judgment
obtained. De Wandelaer v. Sawdey [Conn.]
63 A. 446.

55. "Costs" to which an attorney never
became entitled will not be included in the
amount of a lien on proceeds' of a settlement.
Oishei v. Metropolitan St. R. Co., 110 App.
Div. 709, 97 N. Y. S. 447.

58. Under B. & C. Comp. § 1063, giving
attorneys a lien on the judgment or decree.

" Jackson v. Stearns [Or.] 84 P. 798. Where
an attorney had a contract with his clients

for a contingent fee of 12 1-2 per cent, of
any sum recovered, and the action was dis-
missed by his client as ill advised, without
extinguishment of the claim or any settle-
ment thereof, the attorney had no lien en-
forcible against defendants. » Sullivan v. Mc-
Cann, 98 N. Y. S. 947.

57. In re Bender's Will, 97 N. Y. S. 171.
58. Under a statute providing for an at-

torney's lien, from the commencement of an
action or the service of an answer contain-
ing a counterclaim, on a judgment In his
client's favor (Code Civ. Proc. § 66), al-
though an ans"wer contained no counter-
claim, yet where a judgment for costs was
rendered in favor of defendant, the attor-
ney's lien attached thereto. Agricultural
Ins. Co. V. Smith, 98 N. Y. S. 347.

59. NOTE. Lien on moneys recovered for
another than client: Minority stockholders
of a corporation brought action against cer-
tain directors, with whom the corporation
was joined as defendant, to recover divi-
dends wrongfully paid. After commence-
ment of the action, but before trial, the de-
fendant directors repaid to the corporation
the full amount claimed. Held, that the
plaintiffs' attorneys are not entitled to have
their claim for compensation declared a lien
thereon. In re Meighan, 106 App. Div. 699.
The New York Code of Civil Procedure,

§ 66, gives an attorney a lien upon his
client's cause of action that cannot be af-
fected by any settlement between the par-
ties before judgment. But here the attor-
neys were not retained by the corporation;
and the general rule is that an attorney
must look to his client alone for his fee,
not to other persons who may be benefited
by the action. Scott v. Dailey, 89 Ind. 477.
It is true that the minority stockholders
merely set the judicial machinery in mo-
tion, and that in effect the action is that
of the corporation. Pom. Eq. Jur. [3d Ed.]
§ 1095. And doubtless they should be given
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tach to land which is the subject of the litigation."" An attorney's right to tjie

lien is not afEected by the fact that his client is an executor and the services were

rendered and property received on behalf of an estate,"^ nor can an attorney's lien

exist concerning property to which the client had no title or claim."^ And where

the agreement between client and attorney provided that the attorney should receive

one-half of the land involved in the litigation as his compensation, and rested in

parol, the attorney, never having had possession of the land, could not maintain a

suit to set aside a deed from his client to defendant, in view of the statute requiring

conveyances of land to be in writing.'"'

The attorney's lien on, a judgment, for his contract fee, is superior to the right

of set-off."* But fees of the attorney of an administrator in a suit to sell property

to pay debts are not prior to a mortgage lien nor payable as extraordinary expenses.""

Failure to appear of record or give notice does not put the assignee of a judgment

superior to the attorney under a statute calling for notice to defendant only.""

the right of reimbursement for reasonable
attorney's fees from the fund recovered in

an action which the corporation should have
brought. Meeker v. Winthrop Iron Co., 17

F. 48. And see Trustees v. Greenoug-h, 105
U. S. 527, 26 Law. Ed. 1157. But the attor-
neys should look to tlieir clients for re-

muneration, and not be given a direct lien

on this fund. If the minority stockholders
had agreed that their attorneys should have
one-quarter of the judgment recovered, no
one would maintain that the attorneys would
have a lien for this amount against the fund
paid to the corporation. There is, however;
direct authority against this decision. Grant
V. Lookout Mountain Co., 93 Tenn. 691; Cen-
tral R. etc., of Georgia v. Pettus, 113 U. S.

116, 124. 28 Law, Ed. 915; Id., 28 Law Ed.
918.—Prom 19 Harv. L. R. 211.

eo. Neither the statute of Kansas [Gen.
St. 1901, § 395, amended by Laws 1905, p. 102,

c. 68] (Holmes v. Waymire [Kan ] 84 P.

558), nor that of Kentucky [Ky. St. 1903,

§ 107] can be so extended (Lytle v. Bach
[Ky.] 93 S. W. 60S.

61. In re Bender's Will, 97 N. T. S. 171.

63. "Where in an action by the wife for

separation, the parties stipulated that the

wife should have $3,000 in lieu of all claims
against her husband for damages and ali-

mony and the husband deposited that sum
with his attorney to carry out the agree-
ment, but marital relations were subse-
quently resumed, the wife had no claim and
her attorney no lien on the money. In re

Brackett, 99 N. Y. S. 802.

63. B. , & C. Comp. § 793. Jackson v.

Stearns [Or.] 84 P. 798.

64. Brown v. Lapp [Ky.] 89 S. W. 304.

Where the judgment is wholly for disburse-
ments and services in correcting an errone-
ous decision, and plaintiff is an inS'Olvent
nonresident, the lien is superior to defend-
ant's claim of set-oft on a judgment ren-
dered by another court. Smith v. Cayuga
Lake Cement Co., 107 App. Div. 524, 95 N. Y.

S. 236.

Kote. Priority as to right of set off:

The conflict in England on this question be-
tween the courts of Common Pleas and the
King's Bench was finally settled after the
Judicature Acts of ;t873 in favor of the equi-
table rule that the attorney's lien is subject
to a set-of£. See Jones', Law of Liens [2d

Ed.] § 215. There is a singular conflict in
this country. If the client has assigned the
judgment to his attorney before an attempt
at set-off has been made, the attorney's right
will defeat the set-off. Ripley v. Bull, 19
Conn. 53. Contra. Fitzhugh v. McKinney,
43 F. 461. But if no such assignment has
been made, the courts are about evenly di-
vided as to whether the lien is prior. The
New York court has already allowed the
lien to prevail when the judgments were
rendered in separate actions although be-
tween the same parties. This court now ap-
plies the rule where the judgments are ren-
dered in the same action. The attorney's
lien is a derivative claim depending upon
the interest of his client in the judgment.
If this interest in the hands of the client is

subject to an existing right of set-off, log-
ically it is difficult to see how the attorney
has a greater right. National Bank of Win-
terset v. Eyre, .8 F. 733. In England, the
attorney's right to have his fees and dis-
bursements paid out of the judgment ob-
tained has long been recognized. Marshall
V. Meech, 51 N. Y. 140, 10 Am. Rep. 572. The
courts of common pleas and chancery held
the lien subordinate to defendants's right
of set-off. Taylor v. Popham, 15 Ves. 79.

Later, these courts reversed their position
and adopted the rule of the Court of King's
Bench. Simpson v. Lamb, 49 Eng. L. & Eq.
59. The same rule was adopted by the su-
preme court of New York in the early case
of Devoy v. Boyer, 3 Johns. [N. Y.] 247. In
the majority of states' the attorney is

deemed, to the amount of his lien, an equi-
table assignee of the judgment. Marshall
V. Meech, 51 N. Y. 140, 10 Am. Rep. 572. On
the other hand, the courts of a few states
hold the right of set-off is superior to the
attorney's lien. McDonald v. Smith, 57 Ves.
502; Moseley v. Norman, 74 Ala. 422.—Prom
15 Yale L. J. 143. Smith v. Cayuga Lake Ce-
ment Co., 107 App. Div. 624, 95 N. Y. S. 236.

See 15 Yale L. Jr. 143; Smith v. Cayuga Lake
Cement Co., 107 N. Y. App. Div. 524, 95 N. Y.

S. 236. See 19 Harv. L. R. 211.

85. Sherman v. Millard, 6 Ohio C. C. (N.

S.) 338.

66. An attorney employed on commission
to enforce a judgment, whose name did not
appear in the records, upon assignment of

the judgment without notice to the assignee
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An attorney's lien is subject to his client's right to settle," and an honest set-

tlement will not be interfered with.^* But if it appears that such settlement was

collusire and intended to defraud the attorney, the court may set aside the order

of dismissal and permit the attorney to proceed in the name of his client as plaint-

iff, to ascertain what sum, or what interest in the subject-matter is due the attorney

for his services;"' but before such order will be set aside, it must appear that the

defendant participated in the fraudulent intent.'"

Loss of lienJ^—In New York the attorney's statutory lien is not lost by a Set-

tlement made by his client, but attaches to the proceeds of such settlement,''^ and

an attorney has a lien on the proceeds of a settlement made by hisi client with the

defendant, which he may enforce against such defendant, who has constructive

notice thereof, although the defendant has paid the money to the client;'^ and such

enforcement may be had without regard to the question of solvency of the client,

or of any prior proceedings against him, but the client must be made a party to the

proceeding against the defendant.'^*

Enforcement of UenJ^—Ordinarily the remedy is equitable '" and not at law,'''

except by statutory modes. Where an attorney has a contract with his client for

a contingent fee of a certain percentage of the recovery and his client dismisses the

action, the attorney has an undeniable right to have his fee fixed as between him
and his client.''' In New York a surrogate's court can determine and enforce

the lien of an attorney rendering services in the settlement and distribution of the
estate of a testator ; " but the municipal court of the city of New York has no-

power to enforce such lien, even if it exists in that court.^° The summary power
of courts to determine liens is limited to professional engagements and does not

of his employment, was nevertheless enti-
tled to a lien for his agrreed commission on
the amount recovered, it not having been
paid over, notwithstanding Ky. St. 1903.

§ 107, relating- to the enforcement of attor-
neys' liens and providing for notice of the
lien to the defendant, if the record shows
'the name of the attorney, such provision
being for defendant's benefit. Tyler v. Slemp
[Ky.] 90 S. W. 1041.

67. An agreement between an attorney
and his client whereby they "were each to

receive 50 per cent, of the amount recovered
for personal Injuries after payment of ex-
penses will not prevent the client from set-

tling his claim against defendant and dis-

missing the action without his attorney's con-
sent. Security Nat. Bank v. St. Croix Power
Co. [Wis.] 105 N. W. 914. Where an attor-
ney made an agreement to bring an action
and pay all expenses on a right of action
for damages, for 50 per cent, of moneys re-

covered, after payment of expenses, the at-
torney had no lien on the right of action
S'uch as to prevent a compromise of the
claim by the client. Boogren v. St. Paul
City R. Co. [Minn.i] 106 N. W. 104. See, also,

ante, this section.
6S. Petition by attorney for leave to con-

tinue dismissed. Boogren v. St. Paul City
R. Co. [Minn.] 106 N. W. 104. After a case
has been amicably adjusted by the parties,
it -will not be continued in court merely to

enable the attorney to collect his fees by
obtaining a judgment: De Wandelaer v.

Sawdey [Conn.] 63 A. 446.

69. Jackson v. Stearns [Or,,] 84 P. 798.

70. Where no adequate consideration is

given by the defendant for, the settlement,

it is evidence of his bad faith. Jackson v.

Stearns [Or.] 84 P. 798.

7t. See 5 C. L. 330.
72,73. tinder Code Civ. Proc. § 66. Oishel

V. Metropolitan St. R. Co.,. 110 App. Dlv. 709,
97 N. T. S. 447.

74. Oishei v. Metropolitan St. R. Co., 110
App. Div. 709, 97 N. T. S. 447.

75. See 5 C. L. 330.

76. Where the attorneys were by agree-
ment entitled to ten per cent, of the pro-
ceeds of an annuity as the same was paid,
with a lien to secure the same, and both the
trust company charged with the payment
and the annuitant refused to recognize the
lien, the attorneys' remedy was by suit in
equity to enforce the lien. Ransom v. Cut-
ting, 98 N. T. S. 282.

77. While it may be that an attorney,
who has a contract for a percentage of the
judgment recovered or of the proceeds of
settlement, can recover in an action in
equity against the defendant, upon a show-
ing that the defendant had notice of his said
interest therein, such recovery cannot be
had in an action at law; and a motion by the
plaintiff for a dismissal of the suit brought
upon the claim will be granted over tfie
protest of the attorney. Bailey v. Toledo &
O. C. R. Co., 3 Ohio N. P. (N. S.) 366.

78. As provided by Code Civ. Proc.
§ 66. Afndavit in return to order to sho-w
cause why the action should not be dis-
missed in accordance with a stipulation be-
tween the parties, could not be regarded as
a petition for the fixing of fees. Sullivan v.
McCann, 98 N. T. S. 947.

79. Under Code Civ. Proc. §§ 2, 66, and
Const. 1894, art. 6, § 15. In re Bender's Will,
97 N. Y. S. 171.

80. Van Der Beek v. Thomason, 99 N. T. S.
638.
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cover liens for nonprofessional business services '^ and on issue Joined as to the pro-

fessional character of services and aj negative finding the petitioner is left to his rem-

edy by action." Where the statute fastens the lien of a contingent fee on the cause

of action after notice to defendant, the attorney may follow proceeds paid over,

to the hands of the client or any other person who may have received them, or may
recover his share from defendant in a separate action, or may if judgment has been

reached enforce it against that.^^ A stipulation against compromise without con-

sent of counsel does not bind defendant when not included in the statutory notice

given to attach the lien.*"' A coaitract for a percentage of recovery is computed on

the amount of settlement and not on a judgment which by pendency of motions

has not become final. ^'^ While a judgment not final may not be settled for less than

face in fraud of attorneys' liens, settlement for less than face is not of itself frau-

dulent.*" In case of settlement pending motion in arrest, the motions may be over-

ruled to protect a lien which attaches to the judgment ^^ and execution may then

go for the amount of the fee.** Where the attorney may notify the party sought

to be charged of his intention to proceed in his client's name, and so recover his

fees,*^ he is not entitled to maintain a proceeding to enjoin the dismissal of the

suit.°° In New York neither in ease of a common-law nor statutory lien can it be

referred "to hear and determine" but only "to take and report" evidence."^

§ 8. Autliority of attorney to represent client. Creation, proof, and terminal

Hon of autliority."^—The legal presumption is that an attorney has authority to ap-

pear for the person for whom he assumes to act,"* and the authority of attorneys

81. in re Edward Ney Co., 99 N. T. S. 982.

S2. In re Edward Ney Co., 99 N. Y. S. 982.

Servicesi held to have been professional
where employment began as such and prop-
erty claimed under lien was so acquired. Id.

83, 84, 83, 86, 87, 88. Curtis v. Metropoli-
tan St. R. Co. [Mo. App.] 94 S. W. 762.

89, 90. Jackson v. Stearns [Or.] 84 P. 798.

91. In re Edward Ney Co., 99 N. T. S. 982.

92. See 5 C. L. 331.

93. Bacon v. Mitchell [N. D.] 106 N. W.
129. Presumption of authority of attorney
to appear for a bank held to render immate-
rial the question of the validity of the res-
olution of the directors authorizing him to

enforce collection. People's Home Sav.
Bank v. Rauer [Cal. App.] 84 P. 329.

KOTB. Rebuttal of presmnption that at-
torney lias authority to appear. When and
by whom this presumption may be rebutted:
This presumption may be rebutted, and an
inves'tig-ation by the court be called for,

under various circumstances. Either the
client or the opposite party may make appli-
cation for an investigation by the court
during the pendency of legal proceedings.
Or the question may arise In a subsequent
action on the* judgment obtained through
his unauthorized appearance.

(a) During ll.s pendens. 1. By the client:

If an attorney undertakes to appear in a
case, without authprity from the party whom
he profess'es to represent, his act is an abuse
of the privileges granted to him by the
court, which it will investigate and correct,

upon the application of the alleged client.

Clark V. "Willett, 35 Cal. 534; People v. Mari-
posa, 39 Cal. 683. But although the client

may thus make his application to the court
for relief, it is not in all cases of assumed
authority that the court will grant it. For
if the party has himself been guilty of

7 Curr. Law— 22.

laches, and has permitted the attorney to
act, without authority, for him, when he had
notice that he was so acting, or had knowl-
edge of such facts as would put him on in-
quiry, he may thus deprive himself of the
right to deny the attorney's authority. Jones
V. WiUiamson, 5 Cold [Tenn.] 377; Harshey
V. Blackmarr, 20 Iowa, 161, 89 Am. Dec. -620;
Bryant v. "Williams, 21 Iowa, 329; Macomber
V. Peck, 39 Iowa, 351; Seale v. McLaughlin,
28 Cal. 668. Such cases rest on the ground
of estoppel. A party cannot sleep upon his
rights, or intrust his business to attorneys,
and without the least show of diligence,
come in years after the time at which ho
could have availed himself of the advantage
the law gave him, and on that, set aside a
Judgment or decree of a court of competent
jurisdiction. Jones v. "Williamson, 5 Cold
[Tenn.] 377.

2. By the adverse party: Not only may
the authority of the attorney to appear In
a case be called into question by his alleged
client, but also by the adverse party in a
proper case. If he has reasonable grounds
to believe that the attorney is not acting
under proper authority, he may make a mo-
tion to the court to require him to produce
it. But before the court will grant such mo-
tion, and require the attorney of his ad-
versary to produce his authority, he must
show that the attorney does not in fact pos-
sess the authority he assumes, and that his
rights will be jeopardized by being brought
into litigation, without the consent of the
man who stands on the record as his ad-
versary. The court will not proceed upon
light grounds or mere suspicions. If, how-
ever, the party does show such facts and
raises a presumption that the attorney does
not possess the assumed authority from his

client, or shows that the justice of the cas4
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requires it, the court will require the attor-
ney to show his authority. ["A lawyer pros-
«!uting- a suit should be required to produce
satisfactory evidence of his authority to do
ii in every case, when there is reasonable
Jround to apprehend that he is proceeding:
without permission of the individual who
stands on the record as' plaintiff, and in case
of his failure to produce such evidence the
suit should be dismissed by the court."]
Low V. Settle, 22 W. Va. 392. And it is the
duty of the court to require the attorney
to shOTV his authority, where it js ques-
tioned, not capriciously, but upon evidently
grood grounds. Tally v, Reynolds, 1 Ark.
99, 31 Am. Dec. 737; People v. Mariposa
County, 39 Cal. 683; Hunter v. Bryant, 98
Gal. 248; State Use of West v. Houston, 3

Har. [Del.] 15; Spencer v. Bailey, 1 Hawaii,
205; Leslie v. Fischer, 62 111. 118; Bell v.

Farwell, 89 111. App. 638; State v. Tilgliman,
6 Iowa, 496; McAlexander v. Wright, 3 T. B.
Mon. [Ky.] 189, 3 6 Am. Dec. 93; Belt v. Wil-
son's Adra'r, 6 J. J. Marsh. [Ky.] 495, 22 Am.
Dec. 88; O'Flynn v. Eagle, 7 Mich. 306; Mc-
Kiernan v. Patrick, 5 How. [Miss.] 333
Keith V. Wilson, 6 Mo. 435, 35 Am. Dec. 443
Manchester Bank v. Fellows, 28 N. H. 302
Hamilton v. Wright, 37 N. Y. 502; Ninety-
nine Plaintiffs v. Vanderbilt, 1 Abb. Pr. [N.
T.] 193, 4 Duer. [N. Y.] 632; Reece v. Reece,
66 N. C. 377; Allen v. Green, 1 Bailey [S. C]
448; Hellman v. McWhennie, 3 Rich. L, [S.

C] 364; Jones v. Williamson, 5 Cold. [Tenn.]
379; Ex parte Gillespie, 3 Yerg. [Tenn.] 325;
Colorado Coal & Iron Co. v. Carpita, 6 Colo.
App. 248. Objection to the opposing attor-
ney's authority should be made at the earl-
iest possible opportunity, and as a general
rule, at least, should be made by motion be-
fore the trial, and is not a question to be
disposed of at the trial. People v. Lamb, 85
Hun [N. Y.] 171; Clark v. Fitch, 2 Wend.
[N. Y.] 464; Indiana B. & W. R. Co. v. Maddy,
103 Ind. 200. As was said in a Delaware
case: "In our practice, therefore, the court
would expect some grounds to be laid by af-
fidavit or otherwise, before they would, at
the instance of the defendants require the
plaintiff's attornej'' to produce a written
"warrant, or other proof of his authority.
Doubtless where fraud was suggested, and
especially if a minor was concerned and in
danger of being injured by an unauthorized
proceeding before us, -we would, for the pro-
tection of either guardian, ward, or defend-
ant inquire into the attorney's authority;
and would, if the case required it, apply
other remedy than the mere striking of the
suit." State v. Houston, 3 Har. [Del.] 15, 20.

But the attorney need not show his author-
ity on a mere demand (Norberg v. Heine-
man, 59 Mich. 210), nor can he be called on
to produce it "without previous notice (Beck-
ley V. Newcomb, 24 N. H. 359; Holder v.

State [Tex. Cr, App.] 29 S. W. 793). "The
right of .the court to compel an attorney of
the court to exhibit his authority to sue,
arises from the control "which it exercises
over all its process and proceedings, and
over its officers in order to prevent abuse.
It arises from no statute but emanates from
the breast of the court, and from its desire
to cause justice between the parties."
Ninety-nine Plaintiffs v. Vanderbilt, 1 Abb.
Pr. [N. Y.] 196.

(b) In subsequent proeoedlnss. 1. On a

domestic judgment: The authorities do not
all agree as to the effect the attorney's un-
authorized appearance, in an action on the
judgment obtained through such appearance,
where the judgment is a domestic one.
Many of the decisions hold that where the
attorney's authority is sought to be im-
peached in a collateral proceeding on the
judgment or on appeal, the presumption that
the appearance of the attorney was author-
izeci by the litigant is not merely prima
facie, but iS conclusive, and the party "whom
the attorney professed to represent will not
be permitted to prove that he never author-
ized the attorney to appear for him. Bonni-
fleld V. Thorp, 71 F. 924; Finneran v. Leon-
ard, 7 Allen [Mass.] 54, 83 Am. Dec. 665;
Young V. Watson, 155 Mass. 77; Corbitt v.

Timmerman, 95 Mich. 581, 35 Am. St. Rep.
586; Bunton v. Lyford, 37 N. H. 512, 75 Am.
Dec. 144; Brown v. NicholSi 42 N. Y. 26;
Washbon v. Cope, 144 N. Y. 287; Pilsbury
v. Dugan's Adm'r, 9 Ohio 117, 34 Am. Dec.
427; Town of St. Albans v. Bush, 4 Vt. 58,
23 Am. Dee. 246; Abbott v. Dutton, 44 Vt.
546, 8 Am. Rep. 394. Thus in an action of
debt on a judgment, a plaintiff is bound by
a Judgment for costs rendered against him
in an action brought in his name by an at-
torney, without his knowledge or consent.
Town of St. Albans v. Bush, 4 Vt. 58, 23 Am.
Dec. 246. But this rule is inapplicable in a
case where the defendant in the judgment
was a. nonresident of the state during the
pendency of the proceedings and was not
within the jurisdiction. Vilas v. Plattsburgh
& M. R. Co., 123 N. Y. 440, 20 Am. St. Rep.
7711 Mastin v. Gray, 19 Kan. 458, 27 Am. Rep.
149. Other' decisions however, tend toward
holding that a Judgment rendered upon the
unauthorized appearance of the attorney is

invalid, and the person against "whom such
judgment is rendered may question its valid-
ity, either in a direct or collateral proceed-
ing. Robson V. Eaton, 1 Terra. R. 62; Bay-
ley V. Buckland, 1 Exch. 1, 16 Law J. Exch.
204; Reynolds v. Howell, L. R, 8 Q. B. 398;
Merced County v. Hicks, 67 Cal. 108; Will-
iams V. Neth, 4 Dak. 360; Anderson v. Hawhe,
115 III. 33; White v. Jones, 38 111. 163; Sher-
rard v. Nevius, 2 Ind. 241, 52 Am. Dec. 508;
Macomber v. Peck, 39 Iowa, 351; Powell v.
Spaulding, 3 G. Greene [Iowa] 443; Harshey v.

Blackmarr, 20 Iowa 161, 89 Am. Dec. 520;
ReynoWs v. Fleming, 30 Kan. 106, 46 Am.
Rep. 86; Brinkman v. Shaffer, 23 Kan. 528;
Christie v. Garrity, 14 Ky. L, R. 910, 22 S.

W. 158; Walworth v. Henderson, 9 La. Ann.
339; Decuir v. Lejeune, 15 La. Ann. 569; Mc-
Namara v. Carr, 84 Me. 299; Stocking v.
Hanson, 35 Minn. 207; Keith v. Wilson, 6 Mo.
435, 35 Am. Dec. 443; Kepley v. Irwin, 14
Neb. 300; Kirschbaum v. Scoti, 35 Neb. 199;
Bryn Mawr Nat. Bank v. James, 152 Pa. 364.
Thus, it has been held that a domestic judg-
ment may be impeached collaterally by the
defendant, by proof that he was not served
with process and did not appear, although
the record recites that he was served, and
contains a forged appearance by attorney
on his behalf. Ferguson v. Crawford, 70
N. Y. 253, 26 Am. Rep. 589. This doctrine
is based upon the principle that as the attor-
ney's appearance was unauthorized, there
was no appearance of the party and conse-
quently, the court had no Jurisdiction of the
latter's person, and not having- jurisdiction
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its judg-ment was voidable. Thus, where,
in an action by attachment, there was no
service of summons or publication of notice
on the defendant, an appearance by an at-
torney at law,, of his own motion and with-
out authority, in the name of the defendant,
cannot confer jurisdiction over the person
of the defendant. Anderson v. Hawhe, 115
111. 33. So the court will strike off a judg-
ment when the affidavit of the defendant
states that she had no knowledge that a
suit had been brought against her until ex-
ecution was Issued upon the judgment; that
the attorney who accepted service of the
writ and statement was not her attorney;
that she had never consulted him profession-
ally in respect to the said suit, and that he
had no authority from her to accept service
as her attorney of such writ and statement.
Bryn Mawr Nat. Bank v. James, 152 Pa. 364.

If damages are sustained by the defendant,
by reason of the judgment rendered against
him through the unauthorized appearance
of the attorney, the party may have his
remedy by a civil action against the attor-
ney. Anon., 1 Salk. 86; Anon., 6 Mod. 14;
Field V. Gibbs^, Pet. C. C. 155, Fed. Cas. No.
4,766; Marvel v. Manouvrier, 14 La. Ann. 3,

74 Am. Dec. 426; Dorsey v. Kyle, 30 Md.
512, 96 Am. Dec. 617; Munnikuyson's Adm'x
V. Dorsetfs Adm'x, 2 Har. & G. [Md.] 378;
.Schirling v. Scites, 41 Miss. 644; Bunton v.

Lyford, 37 N. T. 512, 75 Am. Dec. 144; Ever-
ett V. "Warner Bank, 58 N. H. 340; Bogardus
V. Livingston, 2 Hilt. [N. Y.l 236: Hoffmire
V. HofEmire, 3 Edw. Ch. [N. Y.] 173; Jackson
V. Stewart, 6 Johns. [N. T.] 34; American
Ins. Co. V. Oakley, 9 Paige CN. T.V 496, 38
Am. Dec. 561; Cyphert v. McClune, 22 Pa.
195. In some cases it has been held that
such a judgment will not be set aside, if the
attorney is an able and responsible person.
Anon., 1 Salk. 88; Anon., 6 Mod. 16; Bayley
V. Buckland, 1 Exch. 1, 16 Law J. Exch. 204;
Munnikuyson's Adm'x v. Dorsett's Adm'x, 2

Har. & G. [Md.l 378; Denton v. Noyes. 6

Johns. [N. T.] 298, 5 Am. Dec. 237; Allen v.

Stone, 10 Barb. [N. T.] 547; American Ins.

Co. V. Oakley, 9 Paige [N. T.] 496, 38 Am.
Dec. 561; Campbell v. Bristol, 19 Wend. [N.
Y.] 101; University of N. C. v. Lassiter,
83 N. C. 38 [In Hamilton v. Wright, 37 N.
Y. 502, the court says. "When an appearance
is entered by an attorney without authority,
the inquiry, whether such attorney is of suf-
ficient responsibility to answer for his un-
authorized conduct to the party injured
thereby,, is entertained. And it may be
proper always to inquire whether the injury
to the party is irremediable unless such ap-
pearance be set aside, and the proceedings
founded thereon vacated. In exercise of
their general equitable control over their
own judgments; the court may and should
consider whether they can relieve the party
for whom an unauthorized appearance is

made, without undue prejudice to the party
who has in good faith relied upon such ap-
pearance and the official cljaracter of the
attorney whO' appears. But it would be at
variance with the scheme arid plan upon
whicli we universally administer the law,
if a defendant could be prosecuted by a re-
sponsible attorney, in full authority to prac-
tice in our courts, and after having success-
fully and in good faith defended, as the case
might be, throTigh all the tribunals of jus-

tice, and to final judgment in the court of

last resort, be required to submit to an order
setting aside the proceedings, and be left

to be again prosecuted for the same cause
of action, on the mere ground that the
plaintiff's attorney had no authority from
the plaintiff to bring the action. The law
which gives to attorneys their commissions
must be deemed to guarantee to defendants
protection against such a result."] or if the
adverse party has acquired rights. Williams
V. Johnson, 112 N. C. 424; American Ins. Co.

v. Oakley, 9 Paige [N. Y.] 496, 38 Am. Dec.
561. Thus, where rights have been acquired
by one who had no notice of the lack of
authority on the part of an attorney who
professed to represent the owners in a
proceeding for the sale of land, no evi-
dence tending to disprove the existence
of such authority ought to be admitted to
overthrow the rights so acquired. W^illianjs
V. Johnson, 112 N. C. 424. But a judgment
rendered upon an unauthorized appearance
of an attorney will be absolutely vacated
and set aside, where the attorney is insolv-
ent at the time the application for relief is

made, although he may not have been in-
solvent when the judgment was rendered,
provided the application is made before the
rights of the party procuring the judgment
have changed to hiS' prejudice. Vilas v.

Plattsburgh & M. R. Co., 123 N. Y. 440, 20
Am. St. Rep. 771, 9 L. R. A. 844; Campbell v.

Bristol, 19 Wend. [N. Y.] 101; Smyth v.

Balch, 40 N. H. 363 [the court will grant a
perpetual injunction from enforcing the
judgment "where the attorney is poor and
irresponsible]; Anon., 6 Mod. 16; Bayley v.

Buckland, 1 Exch. 1, 16 Law J. Exch. 204.

If the adverse party has acquired no rights
in the case, the court may, upon the applica-
tion of the supposed client, correct the pro-
ceedings and compel the attorney to pay
the costs. American Ins. Co. v. Oakley, 9

Paige [N. Y.] 496, 38 Am. Dec' 561; French
V. French, 4 Law Rec. (N. S.; Irish) 123. It
will be seen, however, by reference to these
cases, that the prevailing opinion is that, on
principle, the responsibility or solvency of
the attorney really has nothing to do with
the question and that no party not guilty
of negligence should be bound by the act of
another, which was wholly and confessedly
unauthorized. Harshey v. Blackmarr, 20
Iowa, 161, 89 Am. Dec. 520, 527. The better
rule, in the United States, now seems to be
that where a judgment is rendered against
a party upon the unauthorized appearance
of an attorney he may be relieved therefrom,
irrespective of the question whether the at-
torney is res.ponsibl6 or not, by a prompt and
proper application to the court or by bill in
equity; and the presumption of authority
may be contradicted by extrinsic as well as
intrinsic evidence. Shelton v. Tiffin, 6 How.
[U. S.] 163, 12 Law. Ed. 643; Truett v. Wain-
right, 9 111. 418; Wiley v. Pratt, 23 Ind. 628;
Dec. 520; Bryant v. Williams, 21 Iowa, 331;
Newcomb v. Dewey, 27 Iowa, 390; Marvel
V. Manouvrier, 14 La. Ann. 3, 74 Ara. Dec.
vel V. Manouvrier, 14 La Ann. 3, 74 Am. Dec.
424; Ridge v. Alter, 14 La. Ann. 866; Hess v.

Cole, 23 N. J. Law, 116; Price v. Ward, 25

N. J. Law, 225; McKelway v. Jones 17 N. J.

Law, 345; Porter v. Bronson, 19 Abb. Pr. [N.

Y.] 236, 29 How. Pr. 292; Yates v. Horanson,
7 Rob. [N. Y.] 12; Rogers v. McLean, 31
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Barb. [N. T.] 134; Critchfieia v. Porter, 3

Ohio, 518; Abernathy v. Jenkins, 19 Ohio,

286; Jones v. Williamson, 5 Cold. [Tenn.]

371; Boro v. Harris, 13 Lea [Tenn.] 36.

2. On a foreign judgment; In the case of

foreign judginents, however, recovered in

other states through the unauthorize ap-
pearance of an attorney, it is a Tvell settled

rule that in an action brought upon them
the defendant may show that he was not
served with process, and that the attorney
who entered the appearance for him had no
authority to do so; and consequently the
court had no jurisdiction over him. D'Arcy
v. Ketchum, 11 How. [U. S.] 165, 13 Law. Ed.
648; Harris v. Hardeman, 14 How. [U. S.]

334, 14 Law. Ed. 444; Shelton v. TifHn, 6

How. [U. S.] 164, 12 Law. Ed. 643; Kings-
bury V. Tniestra, 59 Ala. 320; Baton v.

Pennywit, 25 Ark. 144; Aldrich v. Kinney,
4 Conn. 380, 10 Am. Dec. 151; Thompson v.

Emmert, 15 111. 416; Welch v. Sykes, 8 111.

197, 44 Am. Dec. 689; Sherrard v. Nevius, 2

Ind. 241, 52 Am. Dec. 508; Harshey v. Blaok-
marr, 20 Iowa, 161, 80 Am. Dec. 520; Baltz-
ell V. Nosier, 1 Iowa, 5S8, 63 Am. Dec. 466;

Latterett v. Cook, 1 Iowa, 1, 63 Am. Dec.
428; Hindman v. Mackall, 3 G. Greene [Iowa]
170; Whetstone v. Whetstone, 31 Iowa, 281;

Miller V. Gaskins, 3 Rob. [La.] 94; Phelps
V. Brewer, 9 Cush. [Mass.] 390, 57 Am. Dec.
56; Carleton v. Bickford, 13 Gray [Mass.]
591, 74 Jum. Dec. 652; Pinneran v. Leonard,
7 Allen [Mass.] 54, 83 Am. Dec. 665; Wright
V. Andrews, 130 Mass. 149; Napton v. Leaton,
71 Mo. 358; Price v. Ward, 25 N. J. Law, 225;

Hess v. Cole, 23 N. J. Law, 116; Kerr v. Kerr,
41 N. T. 275; Long v. Long, 1 Hill [N. T.]

599; Gardner v. Tyler, 16 Abb. Pr. [N. T.]

22, 25 How. Pr. 220; Norwood v. Cobb, 24

Tex. 551; Chunn v. Gray, 61 Tex. 112; New-
comb V. Peck, 17 Vt. 302, 44 Am. Dec. 340;
Wilson V. Bank of Mt. Pleasant, 6 Leigh
[Va.] 670; Rape v. Heaton, 9 Wis. 328, 76

Am. Dec. 269. And this rule is true, not-
withstanding any recitals in the Judgment
record to the contrary. Arnott v. Webb, 1

Dill. 362, Fed. Cas. No. 662; Dozier v. Rich-
ardson, 25 Ga. 90; Lawrence v. Jarvis, 32

111. 304; Gilman v. Oilman, 126 Mass. 26, 30
Am. Rep. 646, Wright V. Andrews, 130 Mass.
149; Hall v. Williams, 6 Pick. [Mass.] 232,

17 Am. Dec. 356; Price v. Ward. 25 N. J.

Law, 225; Hess v. Cole, 23 N. J. Law, 116;
Starbuck v. Murray, 5 Wend. [N. J.] 148, 21

Am. Dec. 172; Chapman v. Austin, 44 Tex.
133; Rape v. Heaton, 9 Wis. 328, 76 Am. Dec
269. When an action is brought against a
person on a foreign judgment and he wishes
to defend by showing that the court had no
juris'diction of his person, he may do so by
showing that he had no legal notice of the
suit, and that he had authorized no one to
appear in his name. The mere fact that
there was a recital in the judgment record
that the party "came In" or "executed" or
a similar recital does not show conclusively
that he_ had legal notice, or that the attor-
ney's appearance was authorized. Pollard
V. Baldwin, 22 Iowa, 328 ["duly served"];
Gleason v. Dodd, 4 Mete. [Mass.] 333; Wat-
son V. New England Bank, 4 Mete. [Mass.]
343; Marx v. Pore, 51 Mo. 69, 11 Am. Rep.
432; Starbuck v. Murray, 5 Wend. [N. Y.]
148, 21 Am. Dec. 172; Hoffman v. Hoffman,
46 N. Y. 30, 7 Am. Rep. 299; Noyes v. But-
ler, 6 Barb. [N. Y.] 613; Pennywit v. Foote,

27 Ohio St. 600, 22 Am. Rep. 340; Chunn v.

Gray, 51 Tex. 112; Norwood v. Cobb, 24 Tex.

551 [return "executed"]; Easley v. McClin-
ton, 33 Tex. 288 ["executed"]. This rule is

not in conflict with Article IV, § 1, of the

constitution of the United Sttites, which pro-

vides that "full faith and credit shall be
given in each state to the public acts, rec-

ords, and judicial proceedings of every other

state," because this provision refers only

to such records, when the court had juris-

diction over the parties; but in these cases,

as the attorney appeared v/ithout authority,

the cause was not properly within the jur-

isdiction of the court. Gilman v. Gilman,
126 Mass. 26, 30 Am. Rep. 646; Pennywit v.

Poote, 27 Ohio St. 600, 22 Am. Rep. 340, note;

Thompson v. "Whitman, 18 Wall. [U. S.] 457,

21 Law. Ed. 897; Knowles v. Gaslight & C.

Co., 19 Wall. [U. S.] 58, 22 Law. Ed. 70;

Mills V. Duryee, 7 Cranch [U. S.] 481, 3 Law.
Ed. 411; D'Arcy v. Ketchum, 11 How. [U.

S.] 165, 13 Law. ^d. 64S. It will be seen that
a distinction is made between domestic and
foreign judgments obtained by the author-
ized appearance of the attorney. The only
apparent reason for this distinction is, that,

"in the case of a foreign judgment it is im-
possible, or at least unreasonable, to re-

quire the defendant to go to the state which
rendered it and attabk it directly by motion
or bill;" therefore he is permitted to plead
the lack of authority in the attorney, in a
collateral as virell as a direct proceeding.
"Whereas in the case of a domestic judg-
ment, it may be deemed better to force the
party to assail it directly, * • • by pro-
hibiting him from resorting to the plea of a
want of authority in the attorney, collater-
ally," as a defense to an action on the judg-
ment. Harshey v. Blackmarr, 20 Iowa, 161,

89 Am. Dec. 523. [And as was said in Fln-
neran v. Leonard, 7 Allen [Mass.] 54, S3 Am.
Dec. 665, 666: "The strong reason for per-
mitting judgments rendered in other states
to be impeached for want of Jurisdiction of
the parties, was the necessity of such a rule
of law, as the only effectual way to protect
our citizens from the effects of Judgments
improperly rendered against them by courts
having no jurisdiction over them. But in

the case of our domestic judgments, between
our own citizens, if such Judgment has been
obtained improperly, either for want of

service or of authority to appear, or other
cause, the remedy is' at hand, and the party
aggrieved may obtain relief in our own
courts, by proper application for review, or
by writ of error, or in a proper case by bill

in equity, and a stay of proceedings may be
had until such claim for relief has been
duly heard and adjudicated upon."]
Judgment tlixougli fraud; But, where a

judgment, whether foreign or domestic, is

rendered against a party upon an unauthor-
ized appearance through fraud or collusion
between the plaintiff's attorney and the at-
torney for the defendant or other party in-
terested, or by the attorney alone, relief in
equity will be granted to the defendant, if

he seeks the relief promptly and properly,
and has not been guilty of laches. Harshey
V. Blackmarr, 20 Iowa, 161, 89 Am. Dec. 520;
De Louis V. Meek, 2 G. Greene [Iowa] 65,
50- Am. Dec. 491; Baker v. O'Riordan, 65
Cal. 368; Dorsey v. Kyle, 20 Md. 512, 96 Am.
Dec. 617; Kelso v. Stigar, 75 Md. 378; Bur-
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must be promptly challenged,"* for a party knowingly permitting the attorney to

appear and act is estopped."* . Dismissal is propfer when there is no authority/*

and under a statute providing that an attorney may be required to show his au-

thority, the authority may be questioned by a motion to dismiss.'" In a superior

court the validity of a judgment because of alleged want of authority in the attor-

ney may be investigated without resort to chancery."' The existence of authority

is a questjon of fact.""

Scope of authority}—An attorney has power to bind his client by acts within

his actual ox implied authority ; ^ and an admission by " or notice to an attorney

ton V. Lyford, 37 N. H. 512, 75 Am. Dec. 144;
Denton v. Noyes, 6 Johns. [N. Y.] 298, 5 Am.
Dec. 237; Jones v. Williamson, 5 Cold.
[Tenn.] 371.
"WTiat evidence required to rebut: "Where

a party questions an attorney's authority
to appear, he must usually show, by affida-
vit, facts sufficient to raise a reasonable pre-
sumption that the attorney is acting with-
out authority, or_to rebut the presumption
that he is authorized. Tally v. Reynolds,
1 Ark. 99, 31 Am. Deo. 737; Cartwell v. Meni-
fee, 2 Ark. 356; Turner v. Caruthers, 17 Cal.
432; Dillon v. Rand, 15 Colo. 372; State v.

Houston, 3 Har. [Del.] 15, 20; Williams v,

Butler, 35 111. 545; Bell v. FarweU, 89 111.

App. 638; New Orleans v. Steinhardt, 52 La.
Ann. 1043; Bender v. McDowell, 46 La. Ann.
393; Postal Telegraph Cable Co. v. Louis-
ville, etc. R. Co., 43 La. Ann. 622; Dockham
V. Potter, 27 La. Ann. 73; HoUins v. St.

Louis & C. R. Co, 57 Hun [N. T.] 139; Bryn
Mawr Nat. Bank v. James, 152 Pa. 364;
Danville, etc. R, Co. v. Rhodes, 180 Pa. 157.

[Under Georgia Civil Code, § 4423, it is held
that the presumption of an attorney's au-
thority to appear can be overcome 'only as
provided by that statute. Planters' & Peo-
ples' M. Fire Ass'n v. De Loach, 113 Ga. 802.]
But the affidavit of an attorney which states
that he is informed and believes that the
attorney who represents the opposite party
is not authorized to appear is insufficient to
show the want of authority in the opposing
attorney. People v. Mariposa County, 39

Cal. 683; Valle v. Picton, 91 Mo. 207; Rob-
inson V. Robinson, 32 Mo. App. 8S. See Fa-
mous Mfg. Co. V. Wilcox, 180 111. 246. So
his authority cannot be impugned by mere
suggestion. Campbell v. Arcenaux, 3 La.
Ann. 558; Turner v. Caruthers, 17 Cal. 431;
Williams v. Uncompahgre Canal Co., 13
Colo. 469, 475; Connell v. Galligher, 36 Neb.
749; State v. Passaic County Agricultural
Soc, 54 N. J. Law, 260. The burden of proof
showing such' lack of authority is on the
party, that denies the authority, and he must
establish his allegations by positive proof.
Bonnifleld v. Thorp, 71 F. 924; Stubbs v.

Leavitt, 30 Ala. 352; Garrison v. McGowan,
48 Cal, 600; Esley v. People, 23 Kan. 510,

Mutual L. Ins. Co. v. Pinner. 43 N. J. Eq. 52;

Day V. Hathaway Printing Tel. & T. Co., 41

N. J. Eq. 419; Holder v. State, 35 Tex. Cr. R.

19; Schlitz v. Meyer, 61 Wis. 418; Thomas v.

Steele, 22 Wis. 207. [But see Brooks v.

Kearns, 86 111. 547, where the burden of
proving authority was on the person alleg-
ing it]; Stewart v. Stewart, 56 How. Pr.

[N. T.] 256; Dangerfleld's Bx'x v. Thurs-
ton's Heirs, 8 Mart. N. S. [La.] 119. whether
or not an attorney had authority to appear

in a case is a question to be determined by
the jury from all the facts of the case, or if

there be no jury by the court alone. Als-
paugh v. Jones, 64 N. C. 29; Howard v. Smith,
33 N. Y. Super. Ct 124; Clark v. Holliday,
9 Mo. 711; Henderson v. Terry, 62 Tex. 281.

—

From Clark & Skyles Agency, §§ 636, 637.

04. "Where an objection to the appear-
ance of an attorney without authority in
contempt proceedings, growing out of the
violation of an injunctional order, was not
promptly made by defendant, his right to
object was waived. State v. Harris [N. D.]
105 N. W. 621.

95. He cannot take the hazard of a' trial

and afterward have the judgment against
him vacated on the ground of th4 attorney's
want of authority to represent him at the
trial. Bacon v. Mitchell [N. D.] 106 N. W.
129. Evidence held to show that defendant
knew he -was represented by attorneys, that
they had filed a stipulation for judgment
and that he had made no objection thereto,
so that he was bound by it. Pacific Pav.
Co. V. "Vizelich [Cal. App.] 83 P. 459.

96. Attorney held to have had no author-
ity to commence a partition suit and it was
properly dismissed on motion. Timpson v.

Mock, 105 App. Div. 299, 94 N. Y. S. 664.

97. Code § 320. Yockey v. Woodbury
County [Iowa] 106 N. W. 950.

98. The orphans' court of New Jersey
being a superior court of general probate
jurisdiction, it has the same control over its

decrees by inquiring into the authority of
its attorneys to appear, as may be exercised
by every court of general jurisdiction.
Hence a court of equity "will not entertain
jurisdiction to set aside a will or an irregu-
lar probate thereof, procured through the
unauthorized appearance of an attorney.
"Vincent v. Vincent [N. J. Eq.] 62 A. 700.

99. The question "whether an attorney had
authority to settle his client's claim for less
than a specified sum held to be one for the
jury. Erickson v. McNeeley & Co. [Wash.]
84 P. ?..

1. See 5 C. L. 332.

3, In the collection of a <le1>t due to his
client an attorney can accept a deed from
the debtor in satisfaction of the claim.
Sawyer v. "Vermont Loan & Trust Co.
[Wash.] 84 P. 8. A mortgagee, in a mort-
r;ege executed by husband and wife, cannot
question, after the husband's death, the au-
thority of an attorney to receive a convey-
ance by the ivife of her interest in the mort-
gaged premises In payment of a debt due
to his client. Id.

3. A receipt given by an attorney to a
debtor is not evidence against the creditor
in the absence of proof that the attorney
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as to matters within the scope of his employment binds all whom he represents *

even for a client since become insane.' Unauthorized acts of an attorney may be

ratified by accepting the fruits of his acts.« A letter of authority imaccompanied

by any statement of the client's secret intentions, must be taken as conferring such

authority as it purports on its face to give.^ An attorney ordinarily has no implied

power to limd his client by contract; ^ and since the liability of a party to pay for

legal services stands upon precisely the same footing as other contracts,' an attor-

ne}'' employed by a party to a suit has no implied authority to employ an assistant

attorney at his client's expense ;
^^ and a client is not bound to pay for such serv-

ices unless he has authorized the employment or assented to it in some manner,^^

in which case the assistant attorney is entited to a reasonable compensation for his

services.^^ A general retainer does not authorize an attorney either to sell or pur-

chase propertj'^/^ or release, compromise, or settle a c.'iise of action,^* or to satisfy

a judgment without full pa^rment,'^^ or to make an offer of judgment ;
^^ but the

authority'' of an attorney extends to all acts needful to the prosecution or defense

of the suit in -which he is retained.^'

"was the creditor's attorney. Payment to
an attorney without special authority to col-
lect a note was not such a payment as to
affect the liability of the sureties on the
note. Bank oif Batesville v. Maxey [Ark.]
88 S. W. 968.

4. Where an attorney was intrusted not
only with the final account of the executors
to be presented to the probate court, but
also with the written entry of appearance
and ratification of the report, signed by the
heirs and legatees, he is to be regarded as
representing both the executors and the
heirs and legatees, so tliat notice to him
of a certain motion by the executors was
suflScient notipe to the heirs and legatees.
Griswold v. Smith [111.] 77 N. E. 551. An
attorney "who examined the title to lands
for one wishing to obtain a loan thereon
and "Who was paid by him. was not the agent
of the party froin whom he procured the
loan, so as to make such person chargeable
with the attorney's knowledge as to the title.

Flanders v. Rosoffi, 97 N. T. S. 514.
.'J. Under Rev. Laws, c. 162, §§ 11, 40. and

Chancery Rule 22, service of notice of appeal
of proceedings for probate of a will, on the
attorney of petitioner who, pending proceed-
ings became insane but no steps for the ap-
pointment of any person to represent him
had been taken, was held sufficient. Mc-
Kenna v. Garvey [Mass.] 77 N. E. 782.

6. The ratification by a creditor of the
act of her attorney in accepting a deed of
her interest in mortgaged land in payment
of the debt due to the creditor is binding on
the mortgagee. Sawyer v. Vermont Loan &
Trust Co. [V^ash.] 84 P. 8. To make accept-
ance a ratification of the unauthorized acts
of an attorney, it must l)e with full knowl-
edge of the facts and inconsistent with any
other reasonable hypothesis than that of ap-
proval of the attorney's acts. Bank of
Batesville v. Maxey [Ark.] 88 S. W. 968.
The acceptance by a bank of the money paid
to an attorney without special authority to
collect a note was not such a ratification of
his act as to make him the bank's attorney
or to estop the bank, as against the sureties
on the note, to deny the attorney's author-
ity. Id.

7. Third persons are not affected by any
secret intentions. Mabb v. Stewart, 147 Cal.
413, 81 P. 1073.

S. Baker v. New York, 98 N. T. S. 331.
». Chicago & S. Traction Co. v. Flaherty

[111.] 78 N. E. 29.

10. Chicago & S. Traction Co. v. Flaherty
[111.] 78 N. E. 29; Emblen v. Bicksler [Colo.]
83 P. 636; Kneeland v. Hurde, 97 N. T. S. 957.

11. Chicago & S. Traction Co. v. Flaherty
[111.] 78 N. E. 29.

12. Emblen v. Bicksler [Colo.] 83 P. 636.
13. An attorney's offer to sell to the city

land involved in condemnation proceedings
held properly rejected. Baker v. New York,
98 N. Y. S. 331.

14. Baker v. New York, 98 N. Y. S. 331.
Attorney for the executor of an estate has
no authority to compromise his rights or to
settle with the heirs. Succession of Landry
[La.] 41 So. 490. Authority to release the
lien of the client's mortgage or to sell the
property free of liens is not implied merely
from the relation. Hirsch & Co. v. Bev-
erly [Ga.] 54 S. E. 678. I

15,16. Baker v. New. York, 98 N. Y. S. 331.
17. Under the law of Wisconsin, an at-

torney has authority to Indemnify the slier-
iil, in the name of his client, to induce him
to levy, in the case of debts sent from other
states for collection. Audley v. Townsend,
96 N. Y. S. 439. Where a suit in equity was
brought on behalf of complainant and all
others similarly situated, a person could not
Intervene by separate counsel, to assert a
claim similar in all respects to claimants,
unless it was proposed to dispose of the
cause in some unusual manner. Bowker v.

Haight & Preese Co. 140 F. 794.
Pleadings: In Indiana, plaintiff's attor-

ney must sign the complaint filed. Burns'
Ann. St. 1901, § 361. Whinery v. Brown
[Ind. App.] 75 N. E. 605. But where the
record showed that the complaint was so
signed and did not disclose tliat it was not
signed when filed, it was no error to re-
fuse to strike it. Id. Allegations are some-
times made in pleadings upon a misunder-
standing of the facts by attorneys and not
by authority of the parties and that fact
may be shown (Galveston, etc., R. Co. v.
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Fitzpatrick [Tex. Civ. App.] 91 S. W. 355),
and the plaintiff has the right to testify
that he did not make such statements to his
attorneys as would justify a particular al-

legation' in his pleading. Id.

Disralasnl of action: Under his general
authority an attorney has the exclusive con-
trol of the remedy and may discontinue the
action by a dismissal without prejudice.
Bacon v. Mitchell [N. D.] 106 N. W. 129.

Neither an attorney's mistake of Judgment
as to the law nor his ignorance of facts
is sufHcient ground for vacating a judgment
of dismissal entered on his motion. Id.

Judgment by consent: An agreement
made in open court by an attorney, who has
been retained by a defendant, that a judg-
ment may be taken against his client for
a certain sum, is binding upon such client

in the absence of fraud, collusion, surprise,
or some similar ground unless it appears
that such attorney is insolvent. Meriden
Hydro-Carbon Arc Light Co. v. Anderson,
HI 111. App. 449.

Compromise of case: An attorney can
compromise a case during its progress be-
fore the" master. Code Civ. Proc. 1902, § 194,

providing for relief from a judgment taken
through mistake, surprise, or excusable neg-
lect, does not apply where the attorney had
full knowledge of the facts and consented
to the judgment. Dixon v. Floyd [S. C] 53

S. E. 167.
A4lmi»!3lons and stipnlntions : General ad-

missions of facts in the course of a trial,

made to save time and facilitate the trial,

where counsel are confident of success upon
some other point, are understood to have
reference to the trial then pending and not
as stipulations which shall be binding on a
future trial (Daneri v. Gazzola [Cal. App.]
83 P. 455), especially when made in ignor-
ance of very important facts subsequently
brought to the attorney's attention (Id.).

Held not an abuse of discretion on the part
of the court to relieve plaintiff, on a second
trial, from the admission that a deed had
been "duly executed and delivered" (Id.).

Code Civ. Proc. § 283, giving an attorney au-
thority to bind their clients by agreement
filed with the clerk or entered on the minutes
of the court, refers to executory agreements
and not to those which have been, wholly
or in part, executed. Id. An exact compli-

,
ance with the statute will not be required,
where one party has received the advantage
of a stipulation, or the other party has given
up some right or lost some advantage in re-
liance thereon. Id. In such case a verbal
stipulation cannot be repudiated, upon the
ground that it was not entered in the min-
utes of the court. Id.

NOTE. Attorney's Power Over or After
Judgment: It has been laid down as a gen-
eral rule that the authority of an attorney
ceases upon the entry of final judgment
(Butler v. Knight, L. R., 2 Exch. 109, 113,

Macbeath v. Ellis, 4 Bing. 578; Hillegans v.

Bender, 78 Ind. 225; Berthold v. Fox, 21
Minn. 61), or at least with its execution
within a year (Jackson v. Bartlett, 8 Johns.
[N. T.] 281). "Where such rule obtains after
final judgment has been entered, the attor-
ney has no authority, by virtue of his origi-
nal retainer to consent to set it aside. Hol-
bert V. Montjj-omei'y's Adm'rs, 5 Dana [Ky.]
11; Quinn v. Lloyd, 7 Rob. [N. T.] 538. If,

however, the judgment has' been entered by
default he may consent to its being opened,
although contrary to his client's instruc-
tions, if it has been entered under such cir-

cumstances that the court, of Itself, would
open it. Anon., 1 Wend. [N. Y.] 108; Cluss-
man v. Merkel, 3 Bosw. [N. Y.] 402; Read
V. French, 28 N. Y. 285. "While this was the
rule at common law, the more modern rule
now is otherwise. It seems' to be now gen-
erally conceded in this country that the au-
thority of an attorney at law over his cli-

ent's cause continues, not only until judg-
ment is recovered and a year and a day
aterwards, as was the rule in the old books
(Pennington's Bx'rs v. Yell, 11 Ark. 212,
52 Am. Dec. 26-2; Berthold v. Fox, 21 Minn. 51,

53); but if the judgment be not satisfied and
is continued in force, his authority will be
prolonged accordingly for the purpose of en-
forcing it (Pennington's Ex'rs' v. Yell, 11
Ark. 212, 52 Am. Dec. 262; Miller v. Scott, 21
Ark. 396; Conway Co.unty v. Little Rock &
Ft. S. R. Co.. 39 Ark. 50; Frazier v. Parks'
Adm'rs, 56 Ala. 363; McCarver v. Nealey,
1 G. Greene [Iowa] 360; Smith v. Cunning-
ham, 59 Kan. 552; Gray v. Wass; 1 Me. 257;
"White V. Johnson, 67 Me. 287; "Wyckoff v.

Bergen, 1 N. J. Law, 214; Rogers v. McKen-
zie, 81 N. C. 164; Yoakum v. Tilden, 3 "W. Va.
167). [As was said in Smyth v. Harvie, 31
111. 62, 83 Am. Dec. 202: ""Whilst by the rules
of the ancient common law it was no part
of an attorney's duty to receive money on a
judgment, yet in more moi^ern times attor-
neys have become collecting agents as well
as laTvyers. By uniform custom and prac-
tice, attorneys engage in and attend to the
collection of money as a part of their pro-
fessional duty. Such is inseparable fron^
the practice at the present day. It is not
reasonable tO' S'uppose that either party im-
agined, at the time of this retainer, that the
duty of the defendants ceased when they
obtained the judgment on the plaintiff's
claim"]. In order to render the judgment
effectual he may institute all supplementary
proceedings necessary therefor ("Ward v.
Roy, 69 N. Y. 96; Heard v. Lodge, 20 Pick.
[Mass.] 53. 32 Am. Dec. 197), as a scire
facias (Nicholas v. Dennis, R. M. Charlt. [Ga.]
188; Dearborn v. Dearborn, 15 Mass. 316 [it

is his duty to do so]), or demand payment
of an administrator, nursuant to statute
(Heard v. Lodge, 20 Pick. [Mass.] 53, 32 Am.
Dec. 197; or Sheriff Spence v. Rutledge, H
Ala. 567); and when necessary he may issue
an alias (Cheever v. Mirrick, 2 N. H. 376).
He may after Judgment, by virtue of his
general retainer, sue out execution or other
process and receive the money collected
thereon (Savory v. Chapman, 11 Adol. & B.
829; Erwin v. Blake, 8 Pet. [U. S.] IS; Union
Bank V. Geary, 5 Pet. [U. S.] 98; Conway
County V. Little Rock & Ft. S. R. Co., 39
Ark. 50; Black v. Drake, 2 Colo. 330; Brack-
ett V. Norton, 4 Conn. 517, 10 Am. Dec. 179
Canterberry v. Com., 1 Dana [Ky.] 415
"White V. Johnson, 67 Me. 287; Farmers'
Bank .V. Mackall, 3 Gill. [Md.] 447; Parker
V. Downing, 13 Mass. 465 [but not where his
authority has been revoked before payment
by the sheriff] ; McDonald v. Todd, 1 Grant
Cas. [Pa.] 17; Poole v. Gist, 4 McCord [S. C.J
269; Hyams v. Michel, 3 Rich. Law [S. C]
303; "Wilson v. Stokes, 4 Munf. [Va.] 455),
but he cannot sue out such execution against
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his client's wish (Barker v. St. Quintin, 12
Mees & "W, 441;, or have execution levied
on land conveyed as security, before it i;3

reconveyed to the debtor (Parker v. Home
Mut. Bldg. & Loan Ass'n, 114 Ga. 702). So
the plaintiliE's attorney may direct the sher-
fflf or other officer as to the time and man-
ner of enforcing the execution (Erwin v.

Blake, 8 Pet. [U. S.] 25, 8 Law. Ed. 8; Smith
T. Gayle, 58 Ala. 600; Brackett v. Norton,
4 Conn. 517. 10 Am. Dec. 179; State v. Boyd,
63 Ind. 428; Stevens v. Colby, 46 N. H. 163;
Read v. French, 28 N. Y. 285; Gorham v.

Gale, 7 Cow. [N. T.] 739, 17 Am. Dec. 549;
Lynch v. Com., 16 Serg. & R. [Pa.] 368, 16
Am. Dec. 582; Willard v. Goodrich, 31 Vt.^

597; Kimball v. Perry, 15 Vt. 414), or even'
authorize the sheriff to depart from his reg-
ular course of executing* such process (Corn-
ing V. Sutherland, 3 Hill [N. T.] 552; White
V. Johnson, 67 Me. 287), or agree to delay
issuance of execution for a limited time
(Wieland v. White. 109 IMass. 392; White v.

Johnson, 67 IVTe. 287; Silvis v. Ely, 3 Watts
& S. [Pa.] 420), or stay proceedings under
it for a reasonable time (Wieland v. T\''hite,

109 Mass. 392; White v. Johnson, 67 Me. 287),
or direct return thereon to be delayed, if it

will not be detrimental to the Judgment
lien (McClure v. Colelough, 5 Ala. 65;
Crenshaw v. Harrison, 8 Ala. 342; Walker v.

Goodman, 21 Ala. 647), or direct a sale under
it to be suspended (Lynch v. Com., 16 Serg.
& R. [Pa.] 368, 16 Am. Dec. 582) or post-
poned (Albertson v. Goldsby, 28 Ala. 711,
65 Am. Dec. 380), or he may receive seisin
of land taken by the sheriff in execution
(Pratt V. Putnam, 13 Mass. 361, 363). So
he may assent to the correction of a mere
clerical error in a judgment or decree. Hill
V. Bowyer, 18 Grat. [Va.] 364. But he is not
authorized to bid, or to authorize anyone
else to bid, for his client at an execution
sale (Averill v. Williams, 4 Denio [N. T.]
295, 47 Am. Dec. 252; Beardsley v. Root, H
Johns. [N. T,] 464, 6 Am. Dec. 386 [he can-
not purchase land sold binder an execution
in favor of his client, either in trust, or for
the beneiit of his tlient]; Washington v.

Johnson, 7 Humph. [Tenn.] 468: Saverv v.

Sypher, 6 Wall. [U. S.] 157, 18 Law. Ed. 822.
Bee, also. Wade v. Pettibone, 11 Ohio, 57,
37 Am. Dec. 408; Leisenring v. Black, 5
Watts [Pa.] 303, 30 Am. Dec. 322), nor has
he authority to direct what particular prop-
erty shall be levied on under his client's ex-
ecution (Averill v. Williams, 4 Denio [N. Y.]
295, 47 Am. Dec. 252; Welch v. Cochran, 63
N. T. 181, 20 Am. Rep. 521; Oestrich v. Gil-
bert, 9 Hun [N. T.] 244), although he may
authorize goods levied on to be sold, if per-
ishable, and the proceeds kept for future
distribution (Nelson v. Cook, 19 111. 440).
Nor is he authorized on his own motion, to
commence affirmative proceedings to keep
elive a judgment which he has for collec-
tion. Cullison V. Lindsa,y, 108 Iowa, 124.
Nor has he authority to release the defend-
ant from imprisonment on execution, with-
out satisfaction (Savory v. Chapman 11
Add. & B. 829, 8 Dowl. 656; Connop v. Chal-
lis, 2 Exch. 484, 17 Law J. Exch. 319; Lewis
V. Gamage, 1 Pick. [Mass.] 347; Kellogg v
Gilbert, 10 Johns. [N. Y.] 220, & Am. Dec. 335;
Jackson v. Bartlett, 8 Johns. [N. Y.] 821-
Crary v. Turner, 6 Johns. [N. T.] 51; Simon-
ton v. Barren, 21 Wend. [N. Y.] 362; Treas-

urers V. McDowell, 1 Hill [N. Y.] 184, 26
Am. Deo. 166. But see Hopkins v. Willard,
14 Vt. 474; Scott v. Seller, 5 Watts [Pa. J 235),
nor to release property bound by his client's

judgment, without the latter's knowledge or
consent .(Phillips v. Dobbins, 56 Ga. 617;
Holbert v. Montgomery, 5 Dana [Ky.] 11;
Harrow v. Farrow's Heirs, 7 B. Mon. [Ky.]
126, 45 Am. Dec. 60; Horsey v. Chew, 65
Md. 555; Pritchey v. Bosely, 56 Md. 94;
Doub V. Barnes, 1 Md. Ch. 127; Banks v.

Evans, 10 Smedes & M. [Miss.] 35, 48 Am.
Dec. 734; Wilson v. Jennings, 3 Ohio St 528;
Kirk's Appeal, 87 Pa. 243, 30 Am. Rep. 357;
Ely V. Lamb. 10 Pa. Co. Ct. R. 209; Dollar
Sav. Bank v. Robb, 4 Brewst. [Pa.] 106;
Ludden v. Sumter, 45 S. C. 186, 25 Am. St.

Rep. 761), nor to postpone his client's lien
until another one has been satisfied
(Pritchey v. Bosley, 56 Md. 96; Phillips v.

Dobbins, 56 Ga. 617). He cannot release
property from the levy of an execution
(Banks v. Evans. 10 Smedes & M. [Miss.^
35, 48 Am. Dec. 734; Jackson v. Bartlett, 8
Johns. [N. Y.] 281; Benedict v. Smith, 10
Paige [N. Y.] 126; Jewett v. Wadleigh, 32
Me. 110), nor agree to a stay of execution,
if it will destroy his client's lien (Reynolds
V. Ingersoll, 11 Smedes & M. [Miss.] 249, 49
Am. Dec. 67; Union Bank v. Govan, 10
Smedes & M. [Miss.] 343; Silvis v. Ely, 3
Watts & S. [Pa.] 420' [it is within his power
to stay execution upon the promise of a
third person to pay the debt]), nor may he
sell or assign a judgment recovered by him
in favor of his client (Boren v. McGehee,
6 Port [Ala.] 432, SI Am. Dec. 695; Gardner
v. Mobile & N. W. R. Co., 102 Ala. 635, 48
Am. St. Rep. 84; Mayer v. Sparks, 3 Kan.
App. 602; Smiley v. U. S. Bldg. & Loan
Ass'n's Assignee, 23 Ky. L. R. 250, 62 S. W.
S53; Walden v. Grant, 8 Mart. N. S. [La.]
565; Wilson v. Wadleigh, 36 Me. 496; Clark
V. Kingsland, 1 Smedes & M. [Miss.] 256;
Rice V. Troup, 62 Miss. 186; Head v. Gervais.
Walk. [Miss.] 431, 12 Am. Dec 577; Wyatt v.
Fromme, 70 Mo. App. 613; Henry & Coats-
worth Co. V. Halter, 68 Neb. 6S5; Passltt v.
Middleton, 47 Pa. 214. 86 Am. Dec. 535;
Campbell's Appeal, 29 Pa. 401, 72 Am. Dec
G41; Easier v. Searight, 149 Pa. 241; Noonan
V. Gray's Ex'rs, 1 Bailey [S. C] 437; Mayer
V. Blease, 4 Rich. [S. C] 10; Maxwell v.
Owen, 7 Cold. [Tenn.] 630; Baldwin v. Mer-
rill, 8 Humph. [Tenn.] 132. [But where the
client receives the money on such assign-
ment he will be presumed to have author-
ized or ratified the act.] Marshall v. Moore,
36 111. 321), nor agree to suspend the pro-
ceedings on a judgment (Pendexter v. Ver-
non, 9 Humph. [Tenn.] 84), nor may he move
to set aside or reverse a Judgment, when he
was employed merely to prosecute the ac-
tion to judgment (Richardson v. Talbor, 2
Bibb. [Ky.] 382). But even under the mod-
ern cases it seems to be the rule that the
attorney cannot begin proceedings for an
appeal from a Judgment, without further
authority from his client (Riddle v. Hanna,
25 Ala. 484; Commissioners of Roads v Grif-
fin & W. P. Plank-Road Co., 9 Ga. 487; Co-
vin V. Phy, 27 111. 37; Hopkins v. Mallard,
1 G. Greene [Iowa] 117; Ikerd v. Borland,
36 La, Ann. 337; National Park Bank v. Lan-
ahan, 60 Md. 477; Delaney v. Husband, 64
N. J. Law. 275; Coles v. Anderson. 8 Humph.
[Tenn.] 489; Hooker v. Village of Brandon,
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§ 9. Bights and liabilities to third persons}^—The general principles of

agency apply.^" An attorney who knowingly pays over proceeds of a suit which

it was agreed should be devoted first to discharge a mortgage is liable tO' the mort-

gagee.'^" It is not necessary that defendant notify plaintiS's attorney of a settle-

ment.^^

§ 10. Lavj partnerships and associations.
'^'^—^Where a law partnership is dis-

solved by the suspension from practice of one of the attorneys, the remaining mem-
bers m.ay continue the unfinished business of the firm.^' In the absence of an ex-

press contrary agreement any professional service by one of a firm is for its benefit.^*

§ 11. Public attorneys. A. Attorneys general.^^—A prosecution talcen up by

the state is a ^'criminal case" wherein the attorney general must represent the

state.^" In Idaho the attorney general of the state is the attorney for a county,

when it is a party in a case on appea,l, unless the county's interest is adverse to the

state or some officer thereof acting in his official capacity. ^^ In Texas it is the duty

of the attorney general, on request of the controller, toi sue in the name of the

state, for the taxes imposed on railroad, express and sleeping car companies, and

the county and district attorneys cannot prosecute such cases.-' The power to em-
ploy assistants is wholly statutory.^'

75 Wis. 8), aUhough some of the cases hold
that he may (Grosvenor v. Danforth, 16
Mass. 74; Nisbet v. Lawson, 1 Ga. 280; Wood-
men of the World v. Rutledge 133 Cal. 640;
Rlcketson v. Torres, 23 Cal. 636; Connett v.

Chicago, 114 111. 233; Norberg- v. Heineman,
59 Mich. 210 [from justice's to circuit
court] ; Appeal of Spaulding-, 33 N. H. 479
tfrom probate court]; Hallam v. Tillinghast,
19 Wash. 20). It seems, however, that the
foregoing rules apply only to the attorney
for the plaintiff. "Neither the common law
nor any statute continues after judgment
the authority of the attorney for the de-
feated party the judgment debtor or the
defendant in the judgment, as he is aptly
styled." Thus the employment of an at-
torney to defend a suit does not authorize
him to receive from the sheriff the proceeds
of the defendant's property sold under judg-
ment in his suit. Germaine v. Mallerich, 31
La. Ann. 371. See Welsh v. Cochran, 63 N.
T. 181, 20 Am. Rep. 519. So it is held that
the general power and liability of an attor-
ney for a defendant cease upon the entry of
a judgment finally terminating the litiga-
tion, and do not include the payment of the
judgment, " although he be furnished with
money for the purpose. Hillegass v. Bender,
78 Ind. 225.—From Clark & Skyles Agency,
§ 650.

Discliarsrc or .'Matisfnction of jnd^iiient:
Ballinger's Ann. Codes & St. § 4766, author-
izing an attorney to discharge a judgment
or acknowledge satisfaction on payment
thereof, applies to the attorney for a minor
in an action by his guardian ad litem. State
V. Ballinger [Wash.] 82 P. 1018. Issue of
warrant, under § 56T6, in payment of Judg-
ment against city of Seattle, in favor of in-

fant plaintiff, to his attorney in an action
by his guardian ad litem held proper. If],

18. See 5 C. L. 333.

19. See Agency, 7 C. L. 61. And see
Hayes v. Bronson [Conn.] 61 A. 549. Note,
15 Tale L. J. 194.

20. Insurance moneys. Beistle v. Mc-
Connell [Mich.] 12 Det. Leg. N. 505, 104 N.

W. 729. See 6 Columbia L. R. 356; Beistle
V. McConnell [Mich.] 12 Det. Leg. N. 505,
104 N. W. 729.

21. Olson V. Sargent County [N. D.] 107
N. W. 43.

22,, See 5 C. L. 333.
23. They can settle partnership contracts

and bind the other members; and their
rights will be determined under the existing
contracts, in the absence of any .showing
that new contracts were made after the dis-
solution. Bessie v. Northern Pac. R. Co.
[N. D.] 105 N. W. 936. Evidence held not to
show the making of any new contract as to
compensation. Id.

24. Partnership to share in all fees due
or to become due includes subsequent earn-
ings from unflnished cases. Macfarland v.

Altschuler [Neb.] 108 N. W. 151.
25. See 5 C. L. 333.
26. Rev. St. 1R99, §§ 5378-5381. State v.

Cornwell [Wyo.] 85 P. 977.
27. Under Rev. St. 1887, § 250, subd. 1,

as amd. by Laws 1901, p. 163. The tran-
script on appeal and the briefs of appellant
in such cases must be served on the attor-
ney general, under Supreme Court Rule 27,
par. 9 (32 Pac. xi) and rule 6, par. 3 (32
Pac. vii) respectively). Corker v. Elmore
County [Idaho] 84 P. 509.

28. The provisions of Laws 1905, p. 338,
c. 141, § 5, and of Laws 1906, p. 358, c. 148,
imposing such duties on the attorney gen-
eral, are not rendered invalid by Const, art.

5, § 21, construed with art. 4, § 22, relative
to the duty of the attorney general to repre-
sent the state. Brady v, Brooks [Tex.] 14
Tex. Ct. Rep. 163, 89 S. V^\ 1052,

29. An act entitled to prohibit, etc., px-
cept for certain purposes, the sale of liquor
and to regulate the sale, held broad enough
to incUide a clause authorizing appointment
of assistant to attorney general if county
attorney fails to act. State v. Brooks [Kan.]
85 P. 1013. Under the constitutional and
statutory provisions defining his duties, the
attorney general of Washington has no im-
plied authority to employ an expert to as-
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(§11) B. Bistvid and date's or prosecuting atiorneys?°—A county attorney

constitutionally directed to represent the state "in all cases' cannot be deprived of

that authority in criminal cases prosecuted in a corporation court to which a city

attorney is attached/'^ nor can he be reduced to a merely assistant function.'^ If

the compensation be not fixed otherwise by the constitution, he may be denied fees

for his services in such cases though entitled to officiate.^' In Idaho by and with

the consent of the attorney general in the supreme court or the county attorney

in the lower court, other attorneys may assist in the prosecution of a criminal case,

and it is not error to allow such appearance in the trial court.^* Where the board

of supervisors authorized a committee to ascertain what sums were due the county

from the state and to take steps to recover them, the committee had power to em-

ploy the district attorney to prosecute the claim.^' While a county can employ

counsel whenever it has litigation, the board of supervisors cannot appoint a per-

son as counsel at an annual salary, irrespective of litigation.^" Assistant prosecut-

ing attorneys are not officers in the sense the word is used in the Ohio Constitution,

but are persons authoritatively appointed to assist an officer in an office provided

by law.^'' The statutes of Missouri prescribe how assistant and deputy prosecuting

attorneys shall .be appointed, classified, and compensated.'^ The appearance of the

county attorney and his assistants in proceedings before the board of supervisors

relative to a ditch assessment, without special authority, did not make the county

a party.'^ '\^1iere, during the trial of a criminal case, the district attorney obtained

leave to absent himself and leave the prosecution in charge of his assistants, and

defendant made no objection at the time, he was without ground of complaint.*"

Salaries and compensation are statutorjr matters.*^ Where the board of super-

visors is authorized to fix the salary, the right to extra compensation depends upon

sist in the defense ot an action against the

state, thoug-h it is in the state's interest, so

as to make the state liable for his services.

Const, art. 3, § 21; Act Mar. 20, 1895 (Laws
1895, p. 188, c. 95), § 3; Act Mar. 7, 1895

(Laws 1895, p. 58, c. 35) § 1; Laws 1901, p.

122, c. 72. Ritchie V. State [Wash.] 85 P.

417.

30. See 5 C. L. 334.

31. Const, art. 5, § 21, construed harmoni-
ously with a.ct establishing corporation
courts. Upton v. San Angelo [Tex. Civ.

App.] 94 S. W. 436. In Texas the county
attorney has the exclusive right to represent
the state in all prosecutions for violations

of state laws and ordinances covering the
same ground as the laws of the state. Un-
der Const, art. 6, § 21. and Gen. Laws 1899,

p. 40, c. 33, establishing the corporation
court of a city and giving it concurrent
jurisdiction with justices in criminal cases
under the state law. Howth v. Greer [Tex.
Civ. App.] 14 Tex. Ct. Hep. 61, 90 S. W, 211.

33. Upton V. San Angelo [Tex. Civ, App.] 94

S. W. 436. Dictum that an act authorizing
him if he desires' to "also represent the
state" does not make him an assistant. Id.

33. Upton V. San Angelo [Tex. Civ. App.]
94 S. W. 436. Mandamiis held improper
against officers Tvho merely denied such fees.

Id. Under Const, art. 5, § 21, limiting the
fees of county attorneys to sucii as are pro-
vided by law, and Gen. Laws 1899, p. 40.

c. 32, prohibiting compensation of county
attorneys' for such services in corporation
courts. Howth v. Greer [Tex. Civ. App.] 14

Tex. Ct. Rep. 61, 90 S. W. 211.

34. State v. Steers [Idaho] 85 P. 104.

State V. Taylor, 3 Ohio N. P. (N. S.)

35. People v. Delaware County Sup'rs, 108
App. Div. 83, 95 N. T. S. 458.

36. Vincent v. Nassau County, 96 N. T. S.

446.
ST.

505.

38. Under Rev. St. 1899, §§ 3286, 3287
(Acts 1893, pp. 168, 169), in counties having
from 100,000 to 300,000 population only one
chief deputy (Class A $1,500) can be ap-
pointed, and the criminal court only can de-
termine the number of Class B ($1,200) to
be appointed. Elliott v. Jackson County, 194
Mo. 532, 92 S. W. 480.

39. Especially in view of Code, § 302, pro-
hibiting hiS' appearance before the board
in any cause in which the county is not in-
terested. Yookey v. Woodbury County
[Iowa] 106 N. W. 950.

40. State V. Cato [La.] 40 So. 633.
41. Section 2 of Laws 1901, p. 207, fixing

the salary of the state's attorney of Cook
county waS' not legally adopted and is void.
People V. Olsen [111.] 73 N. E. 23. An allow-
ance of $.1,250 per annum, made by county
commissioners to a prosecuting attorney,
whereas Section 845 limits the allowance to

$250 for each case in which counsel is em-
ployed, will be upheld by a court only in
the event in the number of ca&es exceeding
Ave in a given year. State v. Taylor, 3

Ohio N. P. (N. S.) 505. A statute making an
exception of certain counties should be dis-
tinguished from one which limits the opera-
tion of the law throughout the state; and
the statutory exceptions whicli have been
made relative to the compensation of prose-
cuting attorneys in dilferent counties, the
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tlie construction to be given the terms of the board's action.''^ "Such fees as are

allowed by law" in addition to salary means only those expressly given by statute.*^

When allowed in cases of a "criminal nature" as distinguished from criminal cases

they are not allowable for attendance on a preliminary examination for felony.''*

Such examination is not a "case" before a justice of the peace *^' or an "action which

it is his duty tO' prosecute"*" within the Missouri statutes.

United States district attorney."—The relator in a mandamus proceeding to

compel a justice of the peace to approve an appeal bond may use the name of the

United States without the intervention of the United States district attorney.*'

(§ 11) C. Municipal attorneys.*'^—In Pennsylvania, by statute, the city so-

licitor, under the direction of the council, is the duly appointed representative of

the municipality in legal affairs; ^° and it is at least very doubtful whether the city

controller is entitled to appear on behalf of the city and contest a' claim.^^ Where
a village ordinance made it the duty of its attorney to prosecute and defend actions

by or against the corporation or any officer thereof, it did not, as a matter of law,

disqualify him from appearing against the president and clerk in proceedings to

compel them to sign and issue an order for the payment of a claim against the

village.^- The employment of one as a city attorney creates no contract with his

associates even if he be authorized to associate others.'^ When no time is specified

a special employment of the "city attorney" continues at will or for his official

term.^* Irrevocability is not communicated to employment to collect taxes by a

direction that he turn back tax books "when collected ^^ or by fixing a per centum
rate of compensation,^^ and no implied contract for services in unfinished cases

arises in the face of an express mode of compensation.'^^ Bor all public moneys
collected after cessation of authority he must account without deduction and with
interest.^'

Attorneys fob the Pubuc, see latest topical index.

AUCTIONS AiVD AUCTIONEERS.

License and rerjulation.^^

Sale.''°—Without further authority than that which comes from his position

as auctioneer to sell real estate, one cannot bind the parties by a memorandum to

provision for the appointment of assistants
in .certain counties, and the further provi-
sion that in counties not having a county
solicitor the prosecuting attorney shall act
as the legal aijviser of the county commis-
sioners who shall fix his compensation, are
not unconstitutional. Id.

42. District attorney held ,not entitled to

extra compensation for services during his
term in suits already commenced to recover
taxes paid the state, but belonging to the
county (People v. Delaware County Sup'rs
108 App. Div. S3, 95 N. Y. S. 458), but enti-

tled to extra compensation for services in a
suit against the state to recover taxes,
brought under Act Apr. 17, 1899 (c. 336, p.

725, Ls.ws 1899) authorizing such suits to be
brought (Id.).

43. Hill V. Butler County [Mo.] 94, S. W.
51?

44. Rev. St. 1899, § 3237. Hill v. Butler
County [Mo.] 94 S. W. 518.

45,46. Rev. St. 1899, §§ 3237, 4951. Hill
V. Butler County [Mo.] 94 S. W. 518.

47. See 5 C. L. 336.
48. Bundy v. U. S., 25 App. D. C. 459.
49. See 5 C. L. 336.
50. Act March 7, WOl, art. 9 (P. L. 20,

29). Valentine Clark Co. v. Allegheny City,
143 F. 644.

51. Valentine Clark Co. v. Allegheny City,
143 P. 644.

52. Smith V. Hubbell [Mich.] 12 Det. Leg
N. 860, 106 N. W. 547. Village held not lia-
ble for the services of the village attorney
in such mandamus proceedings, instituted at
the instance of the council. Id.

5S. City of Wilmington v. Bryan [N. C]
54 S. E. 543. Their rights terminate with
his. Id.

54,55,56,57,58. City of "Wilmington v.
Bryan [N. C] 54 S. fe. 543.

59. See 3 C. L. 394.
60. See 5 C. L. 336.
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satisfy the statute of frauds of any other contract than that which was actually

made."^ Whether particular articles passed by a sale in bulk is a question of fact.''^

Rights and liabiUties.—Auctioneer's bonds are to secure the public against the

wrongful acts of the auctioneer as such, hence no liability where he personally buys

mortgaged property and thereafter sells at auction, keeping the proceeds."^ Where

the circumstances surrounding the rendition of services as an auctioneer are devel-

oped, a register is not bound to accept a value placed thereon by an expert witness.''*

Addita Quekei.a; Austkalian Bai,lots; Autkefois Acquit; Baggage, see latest topical

index.
BAIl., CIVIL.'''

Indorsement of the order liberating the bail on a piece of paper attached to

the bail piece is sufficient. "^ The surety on an a-ppearance bail bond will be re-

leased from liability on surrender of the principal even after action on the bond

for forfeiture has been commenced against him.'''' In a suit against a surety

upon a recognizance given bj' a debtor arrested on execution on a judgment for as-

sault and batterj', for false imprisonment, and for malicious prosecution, he is

bound by the record.**' It is no defense to an action on a bail bond that the sherifi:

did not return the writ of arrest before Judgment,^' nor that the defendant attended

court during the term at which the judgment was rendered and for a few days

thereafter was within its jurisdiction, where the condition was that he would at all

times render himself amenable to such process as might be issued to enforce the judg-

ment, and he could not be found on an execution against the person,'"' nor can the

sufE].ciency of the complaint in the action in which the bond was given be assailed in

the action on the bond.'^ Where money, voluntarily placed on deposit as bail under

a charge in the police court, is attached for debt, the petition is defective if it does

not allege that the deposit was made in fraud of creditors, or that the defendant wd.s

a debtor to plaintiff at the time the deposit was made.''^

, BAIL, CRlMIlVAIi.

g 1. AwtlBOrity to Take and Ris'lit to Give
Bail (34S).

§ 2. Malcing of Rceog-nizaiice and Slifli-

ciency TSiereof (3.T0).

§ 3. Fulfillment or Forfeiture; Discharge;
Rig^lits and Liabilities of Siir.etles (351).

§ 4. Enforeement of Bond or Recogrni-
zance (352).

§ r>. ReiDiisaiora of Forfeiture and Return
of Deposits Made In Lieu of Bail (353).

§ 1. Authority to take and right to give haiU^—The power to admit to bail is

usually conferred by statute,'* and while courts are said to have inherent power

' 61. Hence •when the memorandum signed
by the auctioneer sets out a contract ma-
terially different than the true one, the lat-

ter is -within the statute and cannot be en-
forced. Kelley v. Holbrook [Mass.] 77 N. E.
1037.

62. Evidence Iield to support a tindinjiv

tliat a niodel typewriter -was included in an
auction sale of unassembled parts of type-
%vriters. Sclrarndort v. Alten, 96 N. Y. S.

452.

C3. Laws 1897, p. 776, c. 682, § 5. Moser
V. Bankers' Surety Co., 109 App. Div. 172,
95 N. Y. S. 609.

64. Finding of a register in an action for
the reasonable value of services rendered,
for an amount less than that fixed by the
only vpitness', an expert, upheld. Andrews
V. Frierson [Ala.] 39 So. 512. Chancellor
held not justified in re'ducing the amount
due for services from 3 per cent of the gross
sale, as found by the register, to 1 1-2 per
cent. Id.

65. See 5 C. L. 337.
e«. Under Comp. Daws, § 10,048, subs. '3,

requiring its endorsement on the second
copy of the bail piece. McNeal v. A'^an Duser
[Mich.] 12 Det. Leg. N. S2S, 105 N. V\'. 1100.

CT. Under Comp. Laws, §§ 10,047, 10,048,
10,049. Action begun July 15th, surrender
of principal July 21st. MoNeal v. A^an Du-
ser [Mich.] 12 Det. Leg. N. S2S, 105 N. W.
1109.

es. Having pleaded debtor's discharge in
bankruptcy before arrest, he cannot show
that in all matters referred to in the decla-
ration on the original suit, the debtor acted
in good faith and without any express mal-
ice. McChristal v. Clisbee [Mass.] 76 N. B.
511.

69,70,71. Banning v. Roy [Or.] 82 P. 708.
72. Bergin & Brady Co. v. Praas, S Ohio

N. P. (N. S.) 206.
73. See B C. L,. 337.

74. Under statutes permitting bail to be
received only by persons or courts author-
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to take bail or recognizance in a criminal case/'' sheriffs '"' and clerks have such power

only when it is conferred upon them by. statute.'^ One arrested for a crime against

the United States' has no right to demand bail of the sheriff apprehending him,

but on!}' of the circuit court commissioner or other Judicial officer having jurisdic-

tion to hear the complaint.^" A statute giving to "courts and magistrates" the

power of admitting to bail and fixing the amount negatives the power of clerks to

do so,''^ and authority to them to issue bail bonds not exceeding a sum stated does

not include authority to fix the sum.^° A recognizance taken by a sheriff is bind-

ing, although at the time he no longer retained the original writ of commitment

and no other writ superseding it or commanding further detention had been served

upon him; and though the amount of bail fixed by the district court was never in-

dorsed on the original writ.^^

Bail is of right even in cases punishable by death, where the proof is not evi-

dent and the presumption is not great, and statutes making the granting of bail dis-

cretionary in such cases are unconstitutional,^^ and in an application for bail by

one chai'ged with a capital offense, the burden is on the state to show that defend-

ant is not entitled to it,"^ but the finding of the lower court thereon will be upheld

unless clearly wrong.** Admittance to bail after conviction and pending appeal

is within the discretion of the court,^^ and under a constitutional provision *" that

all prisoners shall be bailable unless in execution or committed for capital offenses

when proof is evident or the presumption is great, the defendant, convicted, sen-

tenced, and in the custody of the sheriff on the mittimus, is not entitled to bail as

a matter of right pending appeal.*' In some states, statutes provide that stay of

proceedings and bail pending review may be allowed ** if timely applied for.*^

ized by law to arrest and imprison persons
chargred -with crime, a judge of the district
court is authorized to take and approve bail

in a criminal case (Code Cr. Proc. § 633,

Territory v. Allen [Okl.] 82 P. 574; Territory
V. Allen [Okl.l S2 P. 575). but not a clerk
thereof (Territory v. Woodring [Okl.] 82 P.

572; Territory v. Eeynolds [Okl.] 82 P. 574).

75. Territory v. Reynolds [Okl.] 82 P.

574.

76. A sheriff has no authority to fix

amount of bail in a felony case under a
statute authorizing' him to take bail in fel-

ony cases where amount of bail required
is sipecified on the warrant or in cases of
misdemeanor. Rev. St. 1899, § 2546. State
V. Crosswhlte [Mo.] 93 S. W. 247.

77. Territory v. Woodring [Okl.] 82 P.

572; Territory v. Reynolds [Okl.] 82 P. 574.

78. Under U. S. Rev. St. §§ 1014, 1015.

Roberts v. Brown [Tex. Civ. App.] 94 S. W.
388.

79. Pen. Code, §§ 821, 823, 824, 1268, 1269,

1273, 1277. City and County of San Fran-
cisco & Hartnett [Cal. App.] 82 P. 1064.

50. Under San Francisco Charter, c. 8,

art. 5, §§ 5. 6, the warrant and bond clerk
cannot do so. City & County of San Fran-
cisco, y. Hartnett [Cal. App.] 82 P. 1064.

51, Defendant committed under original
writ issTied by justice of the peace, binding
him over to district court, which court con-
tinued the ease and entered an order on the
journal committing him to Jail in default of

bail in the sum of $500, the recognizance
being In thi.^ amount. McKie v. State
[Kan.] 85 P. 827.

Sa. Rev. Code Cr. Proc. §§ 585, 586, uncon-
stitutional to that extent under Const.

art. S, § 8. State v. Kauffman [S. D.] 108
N. W. 246.

S3. By showing that proof is evident or
presumption of guilt great within Const,
art. 6, I 8. State v. Kauffman [S. D.] lOS
N. W. 246.

84. On habeas corpus proceedings to re-
view, such refusal prima facie correct, throw-
ing onus on defendant. State v. Zummo
[La.] 39 So. 442.

85. Vt. St. § 2027. In re Comolli [Vt ]

63 A. 184. Under a stfitute requiring the
greatest caution in ordering bail after con-
viction of felony, it was no abuse of discre-
tion to deny bail pending an appeal from
a conviction of grand larceny to defendant
forty-nine years of age, because of alleged
bad health (Rev. Code 1892, § 66) con-
sisting of heart disease, asthma, catarrh,
and indigestion. "Winegarden v. State
[Miss.] 39 So. 1013. A physician convicted
of grand larceny is not entitled to bail be-
cause his .services are needed by his family
and his patients, he being only means of
support of family and the only one compe-
tent to treat his. iVivalid daughter and his
clientele of patients. Id.

SB. Const. Vt. Art. 2, § 33.

87. Held to be in execution notwithstand-
ing final commitment has not been made.
In re Comolli [Vt.] 63 A. 184.

88. In New York defendant, who, after a
conviction of a crime not punishable with
death, has appealed and obtained an order,
from a justice of the supreme court staying
the execution of the judgment pending the
determination of an application for a cer-

tificate of reasonable doubt, may be admit-
ted to bail before the granting of the ap-
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The judge of a county court may admit the defendant to bail pending an adjourn-

ment of the hearing on habeas corpus proceedings."" Eequirement of excessive bail

is universally prohibited by constitution and appellate courts usually have the

power of reduction," but in the absence of an application to- the trial court for re-

duction of bail, mandamus will not be issued by court of appeals."^

§ 2. Mal-ing of recognizance and sufjicien-cy thereof."'—A recognizance is suf-

ficient if substantially in the form of the statute,'* and the bond will be sustained

if by construing the whole instrument together the intent is plain."^ An appear-

ance bond approved on the same day that it was taken is presumed to have been

taken, accepted, and approved before the prisoner was released and therefore valid.""

In Arizona where defendant is held to answer aiter examination, an undertaking is

sufficient."^ The charge and proceedings must be recited with reasonable cer-

tainty,"*' but a variance between the crime charged, in the complaint and the recital

of the charge against the defendant in the bail bond will not invalidate the latter.""

Of course, a bail bond taken by one without authority is void,^ and the fixing of the

amount of bail and the taking of a bond by one wholly without authority to do so

is not merely an irregularity within the statute declaring that irregularities of form,

omission, or recital shall not invalidate the undertaking.^ If bail be allowed in a

sum fixed by one withont authority it is void both as a statutory bond and as one

at common law,' and likewise a bail bond void for want of statutory authority to

plication. People v. Reardon, 98 N. T. S. 399.

The authority conferred upon a common
pleas judge to suspend the execution of sen-
tence ol one convicted of a felony, for such
period as "will give a reasonable time to file

a petition in error, does not authorize the
admission to bail of the one so convicted,
pending the hearing on the petition in er-

ror. State V. Bakc-r, 3 Ohio N. P. (N. S.)

622.

SO, An application for admittance to bail
and stay of proceedings pending appeal to

revle'w a conviction of larceny Tvill be de-
nied by the supreme court unless made at
the time the "writ of error is sued out. Peo-
ple V. West [Mich.] 107 N. W. 283.

90. State V. Simons [Ala.] 40 So. 662.

91. Defendant for 14 violations of local
option law "was required to give $400 bail
in each case; held in violation of Const.
Art. 1, § 13, providing that excessive bail
shall not be required, and it was reduced to
$100 in each case, this being probably the
sum he could give. Ex parte Finn [Tex.
Cr. App.] 90 S. W. 29. Bail reduced on ap-
plication from $2,500 to $1,600 on showing
that this was all that defendant could give,
that state could ask for a conviction of mur-
der in 2nd degree only, aS' defendant and de-
ceased were unacquainted prior to day of
diificulty, but one blO"w had been struck, and
deceased died 18 days after he was struck.
Bx parte Harris [Tex. Cr. App.] 91 S. W.
794.

92. Defendant unable to give $1,000 bail
required, but having made no application
for a reduction to trial court. Monroe v.

Berry [Ky.] 94 S. W. 38.

93. See 5 C. L. 338.

04. People v. Torn, 110 App. Div. 676, 97

N. Y. S. B23.

95. On a bond reciting that it was given
for "twenty hundred dollars" and the surety
had justified tor "forty hundred dollars,"

the word "twenty" was omitted preceding

the printed words "hundred dollars," in the
penalty clause; held he was nevertheless
liable for the full amount. People v. •Torn,
110 App. Div. 676, 97 N. T. S. 523.

96. Territory v. Sellers [Okl.] 82 P. 575.
97. Under Code Cr. Proo. §§ 1074, 1076,

1077, 1084. Thomas v. Territory [Ariz.] 85
P. 1063.

98. An appeal bond setting out the num-
ber and style of the case, stating that de-
fendant was convicted of a certain misde-
meanor, named, and that notice of an ap-
peal to the county court had been given, is

sufficient under Acts 27th Leg. Laws 1901,

p. 291, c. 124, requiring that defendant if In
custody shall be committed on an appeal
from the justice to the county cijurt unless
he give a bond, describing the judgment ap-
pealed from with suflSclent accuracy to
identify it and reciting that defendant lias
appealed to county court. McCarty v. State
[Tex. Cr. App.] 94 S. W. 899.

90. Bail bond condition on defendant an-
swering to charge of "grand larceny,"
whereas complaint charged him with the
crime of stealing a domestic animal within
the meaning of Laws 1895, c. 20, p. 104, suf-
ficient under Wilson's Rev. & Ann. St. 1903,

§§ 5245, 5291. Trimble v. Territory [Okl.]
86 P. 64.

1. In Oklahoma bail taken by a clerk of
the district court in a criminal case, being
unauthorized. Code Cr. Proc. I 633. Ter-
ritory V. Woodring [Okl.] 82 P. 572. Ex-
press statutory authority necessary. Ter-
ritory V. Reynolds [Okl.] 82 P. 574. A re-
cogniza-nce in a felony case is void when the
amount was fixed by the sheriff, authorized
to fix bail in cases of misdemeaxior only.
Rev. St. 1899, § 2546. State v. Crosswhite
[Mo.] 93 S. W. 247.

2. Rev. St. 1899, § 2800. State v. Cross-
white [Mo.] 93 S. W. 247.

3. City & County of San Francisco v.

Hartnett [Cal. App.] 82 P. 1064.
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execute it is void as a common-law obligation > as well.* Monej' deposited in lieu

of a bail bond to procure the release of one restrained without legal justification is

involiintarily deposited, and the title and right to possession of such money remains

in the depositor, although accused does not appear.''

§ 3. Fii.JfiJhncnt or forfeiture; discharge; rights and liahiliiies of surdies.^—,

A principal may voluntarily surrender himself in open court,' and upon such sur-

render the old recognizance is nullified and the surety upon a subsequent recogni-

zance is bound. ^ A recognizance can be forfeited only by calling accused some

4. Bond taken by clerk of district court
without statutory authority. Territory v.

Woodring [Okl.] 82 P. 572; Territory v.

Reynolds [Okl.] 82 P. 574.
note:. Defective .statutory bnil bonds

Kood as cominou-laTv bonds: Undoubtedly a
bond is not rendered yoid by a mere irregu-
larity, such as the i!ailure of sureties to
justify; it being held that the justification
is no part of the bond, but a matter for tlie

benefit of the oblig'ee only, Tvhich he may,
of course, waive. Murdock v. Brooks. 38
Cal. 603, is a type of this class of cases.
See, also, People v. Shirley,- 18 Cal. 121; Peo-
ple V. Penniman, 37- Cal. 273; Moffat y.

Greenwalt, 90 Cal. 371, 27 P. 296; Carpenter
V. Purrey, 128 Cal. 669, 61- P. 369. The only
states in whicli it has been held that a bail
bond g"iven on the order of an officer not
authorized to admit to bail is valid at all

vve believe to be loTva and Georgia. State
V. Canon, 34 Iowa, 325; Dennard v. State,
2 Ga. 137; Park v. State, 4 Ga. 329; Jones v.

Gordon, S2 Ga. 570, 9 S. B. 7S2. In the Iowa
case no authorities are cited, and the matter
is disposed of in a few sentenced. In Geor-
gia the ruling of the court seems to be in

part founded on a statute peculiar to that
state, and the doctrine laid down in the
Georgia cases has been discredited in other
jurisdictions, and especially by Freeman in
iiis note to Harris v. Simpson, 4 Litt. [Ky.]
165, 14 Am. Dec. 101. On the other hand,
it lias been held that where the amount of
the bail bond has been fixed, or the bail
bond accepted and approved, by an officer

not authorized by the law so to do, such
bail bond is entirely void, in the following
states, viz.: Kentucky, Oregon, Colorado,
Massachusetts, Indiana, Texas, New Jersey,
Maine, Nebraska, Ohio, Missouri, and other
states. Commonwealth v. Roberts, 1 Duv.
[Ky.] 199; Williams v. Shelby, 2 Or. 145;
Rupert v. People, 20 Colo. 424, 38 P. 702;
People v. Meller, 2 Colo. 705; Haney v. Peo-
ple, 12 Colo. 345, 21 P. 39; State v. Wrinnln-
ger, 81 Ind. 51; State v. Russell, 24 Tex. 505;
State V. Kruise, 32 N. J. Law, 313; State v.

Young, 56 Me. 219; Dickenson v. S'tate, 20
Neb. 72, 29 N. W. 184; Harris v. Simpson,
14 Am. Dec. 101; Powell v. State, 15 Ohio,
579; People v. Brown, 23 Wend. [N. T.] 45;
Couchman v. Lisle, 15 Ky. Law Rep. 543.

In Williams v. Shelby, 2 Or. 145, a Justice
without authority took the bail bond, and
the court said: "There was no statute in
existence at the time of the proceeding au-
thorizing the justice to take such a bond.
Therefor© it must be treated as void. Vose
V. Deanel, 7 Mass. 280; Commonwealth v.

Otis, 16 Mass. 199; Commonwealth v. Love-
ridge, 11 Mass. 337; People v. Brown, 23
Wend. [N. T.] 47. The circuit court held
that, although there was no statute then in

existence authorizing the taking of this
bond by the justice, yet it might be sus-
tained and held valid as a common-law un-
dertaking; that the discharge of the princi-
pal for the time bein.g was a sufficient con-
sideration to sustain the promise and agree-
ment entered into. This holding, we think,
cannot be sustained by the authorities. In
fact none have been prpduced to that effect.

Authority has been cited to this effect, that
another class of bonds might well be sus-
tained from their form and structure with-
out the aid of statute such as injunction
bonds; replevin bonds, bail bondS' in civil
cases, forthcoming bonds, appeal bonds, and
all such as are made payable to the benefi-
ciary or interested party. Such have been
held valid at common law, without resort-
ing to the statute to give them effect, but
it is held otherwise in criminal cases." In
Rupert V. People, 20 Colo. 424, 38 P. 702, tlje
Oregon case just referred to is' cited, and
the court said: "The recognizance, therefore,
having been taken and approved by an of-
ficer without autliority, is void, both as a
statutory bond and as a comm.on-law ob-
ligation." To the same effect are Morrow
V. State, 5 Kan. 563; U. S. v. Goldstein,
1 Dill. 413, Fed. Cas. No. 15,226; Vose v.

Deane, 7 Mass. 280; Commonwealth v. Love-
ridge, 11 Mass. 336. In State v. Winnin-
ger, 81 Ind. 51, it is said: "It is well settled
that a bond or recognizance taken by a court
without jurisdiction, or an officer without
authority, is utterly void." In Benedict v.
Bray, 2 Cal. 251, 56 Am. Dec. 332, and People
V. Cabannes, 20 Cal. 529, it was held that a
bond exacted by a justice of the peace with-
out authority was void. In Commonwealth
V. Roberts, 1 Duv. [Ky.] 199, after holding
that a bond taken without authority is void,
the court said: "It i^ not within the prov-
ince of courts to invest persons with au-
thority to take bonds and discharge pris-
oners from custody from whom the legisla-
ture have withheld such authority; nor
should courts, by recognizing such as bind-
ing on either party, contravene the policy
of the commonwealth in desig"iating by law
the officers authorized to bind her."—From
opinion in City & County of San Francisco v.
Hartnett [Cal. App,] 82 P. 1064.

5, In extradition proceedings, defendant
arrested under a warrant issued on a com-
plaint insufficient to justify issuance of
warrant, in failing to charge commission of
crime in another state. State v. White
[Wash.] 82 P. 907.

e. See 5 C. L. 339.

7. Cr. Code Div. 3, § 11. Young v. De-
neen, 220 111. 350, 77 N. B. 193.

8. Young V. Deneen. 220 111. 350, 77 N. E.
193.
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time during the term at which he is bound to appear, and eiitering his default of

record,' but if the term at which the accused is recognized to appear adjourns with-

out his default having been entered of record, the recognizance cannot thereafter

be forfeited, and the recognizors will be discharged from liability thereunder/*

The court may properly declare and enter a forfeiture of the recognizance, when

attornej's for defendant refuse to appear for him in answer to an amended informa-

tion allowed by the court, although signifying a willingness to appear and plead to

the original information, the defendant himself not appearing in court.^^ Volun-

tary enlistment in the navy, enabling the principal to depart from the state beyond

the reach of the sureties and without their fault, will not discharge them.^^ Sure-

ties will be discharged from liability on a recognizance issued without authority.^*

A • proceeding by sureties for their discharge on a forfeited recognizance is civil,

entitling the state to exceptions.^*

§ 4. Enforcement of bond or recognizance.^^—A justice of the peace has gen-

eral jurisdiction to order the accused to be held to answer to the grand jury, hence

the complaint in an action on a bail bond given to secure a release from custody un-

der such an order need not show jurisdiction of the justice, nor allege that such order

was duly made.^" In scire facias on a recognizance given in a criminal proceed-

ing, oyer of the recognizance aud of the record on which it is founded may be de-

manded." Neither the fact that the solicitor general who signed the indictment

was a second cousin of the accused nor that his successor in office who took the for-

feiture nisi was also related within the fourth degree furnishes a good defense to a

scire facias to forfeit a criminal bond, both being out of office anjd another solicitor

general acting when the case was heard.'^^ Granting a final judgment on a for-

feited recognizance is manifestly erroneous, when the scire facias returnable on the

first day of the term was not executed until the second day of the term and after

' the return day.^' A judgment on a bail bond that plaintiff recover against each

defendant the amoimt in which he was obligated maldng the total in excess of the

amount of the bond is improper in form, and should be that plaintifE recover of de-

fendants the amount specified in the bond, and of such sum, from each defendant
the amount of Iris obligation, and payment of the amount of the bond, by any or
aU, operates as a satisfaction.^"

§ 5. Remission of forfeiture and return of deposits made in lieu of laiU'^—An
application to set aside a judgment of forfeiture on an appearance bond nearly
four months after its rendition is properly denied where it appears that the sureties

are protected by transfers of property and the defendant did not surrender himself
nor was surrendered by the sureties, but was captured.^^

9. Recog-nizance conditioned on accused
appearing at November, 1904, term; but he
was not caUed until following- January term.
State V. Dorr [W. Va ] 53 S. E. 120.

10. State V. Dorr [W. Va.] 53 S. E. 120.
11. .Tones v. State [Kan.] 85 P. 302.
12. Under Pub. St. 1901, c. 252, § 30, pro-

viding- for discharge of sureties -when pre-
vented from surrendering principal by act of
God. or of g-OTernment of the state or the
United States or by sentence of la-w. Lamp-
hire V. State [N. H.] 62 A. 7S6.

13. Rev. St. 1899, § 2800, declaring that
mere irregularities of form, omission or
recital shall not invalidate it, not applicable
to the fixing and approval of recognizance
by a sheriff wholly without authority.
State v. Crosswhite [Mo.] 93 S. W.. 247.

14. Lamphire v. State [N. H.] 62 A. 78S.
l.">. See' 5 G. L. 340.
16. Rev. St. 1902, par. 1282. Thomas v.

Territory [Ariz.] 85 P. 1063.
17. State v. Dorr [W. Va.] 53 S. B. 120.
15. Salter v. State [Ga.] 54 S. B. 685.
10. Code 1892, §§ 1396, 3417, requiring

scire facias to be returnable on first day of
term and to be executed five days before
the return day. Robertson v. State [Miss.l
39 So. 478.

SO. Thomas v. Territory [Ariz.] 85 P. 1063.
21. See 5 C. L. 342.

22. Under Act No. 17, p. 23, of 1900, re-
quiring such application to be made within
5 days after rendition of judgment. State
v. Adair [La.] 40 So. 41.
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is the father of the child are admissible."® Evidence of intercourse with other

men not within the period when conception must have taken place is inadmissible,^

and where defendant has shown facts which might raise an inference of intercourse

with a third person, evidence tending to rebut such inference is admissible.^ While

an offer by way of compromise is not admissible against the defendant, admissions

of independent facts made in an effort to settle may be shown.^ Evidence which

tends to prove that defendant could not have had ' intercourse with the relatris at

the time and place charged is admissible.* In weighing defendant's testimony, the

jury may consider his interest.^ The fact that relatrix was unmarried at the time

of making the complaint need not be proven directly." In most states only a pre-

ponderance of the evidence is necessary in bastardy proceedings to esjtablish guilt.'^

Where defendant's paternity must be established bej'ond a reasonable doubt, proof

of intercourse with a third party during the period when conception may have

talcen place is fatal to a prosecution.' Instructions should conform to the evidence,'

and not be misleading.^"

Judgment and bond.^^ Commitment and discharge.—Where an order re-

quired the father to support an illegitimate child at an institution designated by

the court, the court in selecting the institution could not require the father to give

securities for such support.^^

Where defendant is discharged on appeal from an order of filiation because the

child is still-born, costs incurred below cannot be assessed against the appellee.^*

By statute, a judgment for costs on appeal should be rendered against the appellant

and her sureties jointly, where the appeal terminates in favor of appellee.^* In

some states the adjudged father of a. bastard child may be imprisoned for noncom-

pliance with a judgment req^iiring him to pay costs, support the child, and give

Iwnd therefor,^'* and a statute authorizing such imprisonment is not unconstitu-

tional as imprisoning for debt.'^" Being a civil action, a putative father committed

for nonpayment of costs is not sub.ject to the same provisions as those committed

in criminal actions,-'' and though the discharge of putative fathers from iraprison-

99. As that another man took her to an-
other city and made arrangements for her
to remain until the birth of her child, pay-
ing her expenses, etc. Zimmerman v. Peo-
ple, 117 III. App. 54.

1. Zimmerman v. People, 117 111. App. 54.

a. As a gift of underwear to the re-

latrix, raising the inference that he had dis-

covered her need while unlawfully familiar,

may be rebutted by proof of similar gifts

to other members of the family. Leek v.

People, 118 111. App. 514.

3. Alminowicz v. People, 117 111. App. 415.

4. As evidence that defendant was con-
fined to his bed with illness when the child

must have been begotten. Commonwealth
V. Pearl, 29 Pa. Super. Ct. 307; Jones v. Peo-
ple, 116 111. App. 64. Evidence held to be
insufficient to establish an alibi. Bckhardt
v. People, 116 111. App. 40S.

8. Eckhardt v. People, 116 111. App. 408.

6. May be inferred from facts in evi-

dence. Alminowicz v. People, 117 111. App.
415.

7. Preponderance Is not necessarily de-
termined by the number of witnesses on
each side. Alminowicz v. People, 117 111.

App. 415. Evidence held Insufficient to show
defendant's paternity as the birth of the

child occurred within too short a period
after his only opportunity of access. Mat-
teson V. People, 122 111. App. 66.

7 CuiT. Law— "''.

8. Evidence held to show such inter-
course. Busse V. State [Wis.] 108 N. W. 64.
Evidence insuflicient to sustain a conviction.
Id.

9. Not error to refuse an instruction
where there is no evidence calling for such
an instruction. Eckhardt v. People, 116 IlL
App. 408.

10. An Instruction that if the evidence
of relatrix and defendant are in direct con-
flict, you are not to say that it is evenly
balanced, is misleading as it might be bo
balanced. Leek v. People, 118 111. App. 514.
An Instruction to the general effect that if
the testimony of relatrix and defendant are
In direct conflict and both are equally cred-
ible and neither was corroborated more than
the other, the evidence is balanced, held not
proper. Id.

*
,

11. See 5 C. L. 415.
;

12. People V. Stringer, 97 N. T. S. 40.
13. Code Or. Proc. § 873, relating to costs

when the appeal terminates in appellant's
favor, has no application. Burnham v.
Tryon, 98 N. T. S. 600.

14. Code 1892, |§ 250, 85. Norton v.
Wicker [Miss.] 39 So. 809.

15. Revisal 1905, § 262. State v. Morgan
[N. C] 53 S. B. 142.

16. State v. Morgan [N. C] 53 S. E. 142.

17. Cannot be compelled to work on the
public roads under Revisal 1905, §§ 1352,
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merit be regulated by a statute embracing also imprisonment for nonpayment of

fines and criminal costs,. j-et conditions attached only to the latter classes do not

apply to the former.^^ And it seems where such commitment is wrongfully contin-

i\ed, a habeas corpus proceeding is more appropriate than a petition to be dis-

charged.^" Where the court erroneously discharges defendant from an undertaking

vvhieh as a fact he never ga^'e, it may vacate its order,^° though an appeal has been

iaken.-^

An indictment for failure to support an illegitimate child need not allege a,

prior adjudication of the paternity,"^ nor is such record admissible ^ or essential to

a valid conviction.'*

Contractu and bonds for support. ^^
'

§ 4. Legitimalion, recognition, adoption.-^—In Illinois the marriage of the

parents legitimatizes the issue.*' By statute in North Carolina, children born be-

fore January 1st, 186S, of negro parents living together as husband and wife are

legitimate though they Avere illegitimate when born.^^ A^Tiere a child has once

been legitimatized by the marriage of the parents, subsequent acts of the parents

do not affect the status of the child.-" Slave marriages legalized under the acts

relating thereto became legal ab initio, and acting retrospectively, legitimated all

offspring.'" In some states legitimation may be affected, except in certain cases,

by an acknowledgment before a notary,'^ and it is not necessary that the act of

acknowledgment show that the case is not one of the excepted.'^ Whether the act

was one of legitimation or a mere acknowledgment is determined by the intent as

manifested by the act.''

Beneficial Associations; BbseftciaeiEs ; Betterments, see latest topical Index.

BETTING AND GAMING.

§ 1. Offemse aud Criminal Prosecution
(434).

A. The Offense (434). Validity of Reg-
ulations (435). Cards and Other
Tahle Games (436). Racing and
Race Tracks (436). Slot Machines
(436). Dealing in Futures (436).
Guessing Contests (436). Gaming

at Public Place (436). Keeping a
Gaming Place (437).

B. Indictment or Information and Trial
Procedure (438).

§ 2. Penalties and Seizure of Imple-
ments; Injunction ('439).

§ 3. Recovery Back of Money l.ost (440).

Gambling contracts '* and lotteries '^ are treated elsewhere.

§ 1. The offense and criminal prosecutions. A. The offense.^^—Gambling
is the playing of a game of chance or skill for money or other stakes, or betting on

1355, which is applicable only to criminal
actions. State v. Morgan [N. C] 53 S. E.
142.

18,19. State v. Morgan [N. C] 53 S. B. 142.

20,21. Eurnham v. Tryon, 98 N. Y. S. 600.

22. Rev. St. 3140—2, does not require
such an adjudication as a condition of guilt.

Ogg V. State [Ohio] 75 N. E. 943.

23,24. Ogg V. State [Ohio] 75 N. E. 943.

25,28. See 5 C. L. 416.

27. Kurd's Rev. St. 1899, p. 205, c. 17,

§ 15. Miller v. Pennington, 218 111. 220, 75

N. E. 919.

28. Code § 1281, rule 13. Bettis v. Avery
[N. C] 52 S. E. 584.

29. "Where a slave marriage became le-

galized by virtue of the relation continuing
until the Act of March 10, 1866 (Laws 1866,

p 99, c. 401), went into effect, the subse-
luent abandonment of the wife did not af-

fect the status of the children. Nelson v.

Hunter [N. C] 53 S. E. 439.

30. Act of March 10, 1866 (Laws 1866,
p. 99, c. 40). Nelson v. Hunter [N. C] 53
S. B. 439.

31. Civ. Code 190'0, art 200. Davenport v.
Davenport [La.] 41 So. 240.

32. Burden of proving such fact rests
upon tbe party attacking the legitimation.
Davenport v. Davenport [La.] 41 So. 240.

33. Where a father declares that he ac-
knowledges the child and "does hereby
legitimate him," and further that he wishes
him to inherit as if born in lawful wedlock,
the act is one of legitimation, though he
further declares that he does "hereby legiti-

mate said child" as is contemplated by a
certain statute, which statute relates solely
to acknowledgments. Davenport v. Daven-
port [La.] 41 So. 240.

34. See Gambling Contracts, 5 C. L. 1573,

35. See Lotteries, 6 C. L. 487.

30. See 5 C. L, 417.
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tRe res^ilt of a game.'' One who bets on the result of a game maj^ be guilty of

gaming though he be not a player.'* An ordinance reading "whoever shall gamble"

is broad enough to cover lay as well as professional gamblers."' Under statutes pro-

hibiting gambling vsdth minors it is no defense that the accused was ignorant that

the gaming party was a minor.*" A statute authorizing a civil action for the re-

covery of property lost at gaming does not affect the criminal remedy of the state

though it provides- that such civil action shall constitute the exclusive penalty for

the acts specified.'*^

.

Validity of regulations.^^—The legislature may confer upon municipalities

power to pass ordinances for the suppression of gambling games of all kinds, in-

cluding those not specially penalized by the statutes of the state.*'' Municipalities

authorized to pass ordinances for the suppression of immoral behavior or conduct

calculated to disturb the peace and dignity of the place may pass oidinances for

the punishment of gambling.** A statute empowering cities to suppress billiard

tables passed at a time when that term included pool tables authorizes the suppres-

sion of the latter.*^ Licenses authorizing gaming confer no such vested contract or

pro])erty rights as equity will protect by enjoining prosecutions under the ganibling

law '" but may be modified, revoked, or continued at the pleasiire of the state.*'

Cards and other table games.*^—Draw poker is gambling.*" Statutes in some

states prohibit card playing at any place except a private residence occupied by a

family,^" and card playing accompanied by a bet or wager at such a residence which

is commonly resorted to for the purpose of gaming,^^ In Texas it is no offense to

play a game of dice at a private residence. ^^

37. Card playing without evidence of bet-

ting for money or other valuable thing
did not authorize conviction for gambling,
ineming v. State [Ga.] 53 S. B. 579. That wit-
ness called it "gambling" was a mere con-
clusion. Id. That defendant was caught in

act of playing by three officers who saw him
engage in play and take and put down stakes
held suiHcient to establish offense of engag-
ing in game of chance and hazard. Goslin v.

Com. [Ky.] 90 S. W. 223. To gamble is "to

play or game for money or other stakes."
City of Shreveport v. Bowen [Da.] 40 So.

S59.

3S. Instruction that if defendant played
or bet for money contrary to the state law he
would be guilty held not erroneous. Groves
V. State, 123 Ga. 570, 51 S. B. 627.

.S!). City of Lake Charles v. Roy [La.] 40
So, 362.

40. Rev. St. 1899, § 2193. Quo warranto
against corporation. State v. Delmar Jockey

• Club [Mo.] 92 S. W. 185. But under Ky. St.

1903, § 1972, prohibiting one from knowingly
allowing a minor to play a game on a bil-

liard table owned or controlled by him, it

must appear that accused knew that the
player was a minor. Commonwealth v. VPills

[Ky.] 89 S. W. 144.

41. In re Opinion of the Justices [N. H.]
63 A. 505. Laws 1905, p. 648, c. 232, creating
the "New England Breeders' Club" and au-
tliorizing it to hold races, offer purses, etc.,

but requiring it to prohibit betting on races
and authorizing a civil action for the recov-
ery of money or property wagered, did not
authorize the corporation to allow betting on
horse races on its grounds, though the act
provided that such action should be the ex-
clusive penalty for the acts specified, but
such acts still remained criminal. Id.

42. See 5 C. L. 418.
43. Such as poker. City of Lake Charles

V. Roy [La.] 40 So. 362.
44. In Kentucky cities of the fourth class

so authorized may suppress gaming. "White
V. Com. [Ky.] 92 S. W. 285.

45. Gen. St. 1901, § 1129, empowering
cities to suppress billiard tables enacted
while that term included tables substantially
the same as pool tables at the present time.
City of Clearwater v. Bowman [Kan.] 82 P.
526. Must be construed in light of the ap-
proved usage of words at the time of its en-
actment. Id.

46. 47. Littleton V. Burgess [Wyo.] 82 P.
864.

48. See 6 C. L. 418.

49. City of Shreveport v. Bowen [La.] 40
So. 859.

50. Where a house was occupied only by
two boys, 17 and 15 years old, the rest of the
family having moved away, gaming was not
authorized there as at a private residence oc-
cupied by a family. McCollum v. State [Tex.
Cr. App.] 92 S. W. 848. Evidence insufficient
to sustain conviction of playing game of

'

cards. Hale v. State [Tex. Cr. App.] 90 S. W.
654. Evidence insufBcient to support convic-
tion for card playing or betting. Abies v.
State [Tex. Cr. App.] 92 S. W. 414. Evi-
dence insufficient to support conviction of
gaming with cards. Berry v. State [Tex. Cr.
App.] 85 S. W. 14.

51. The playing of cards at a private resi-
dence occupied by a family and commonly
resorted to for the purpose of gaming is not
an offense unless accompanied by a bet or
wager. Under Pen. Code, arts. 379, 381, as
amended by Acts 27th Leg. p. 26, c. 22. Gal-
legos v. State [Tex. Cr. App.] 95 S. W. 123.

To sustain a conviction for playing cards at
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Racing and race tracTcs.^^—Gaming includes horse racing; °* and pool selling,

book making, or betting upon horse races, is generally considered gambling.^^

Pool selling and book making '^^ and the operation of pool rooms " are generally

prohibited. Where offers are made and bets received and paid within the state, it

is no defense to a prosecution for operating a pool room, that they are telegraphed

to a confederate out of the state.^' Authority toi conduct the business of pool sell-

ing and bookmaking does not include the right to transact such business with

minors contrary to statute.'^"

Slot machines.'^''—The operation of slot machines is gambling though the opera-

tor cannot lose, provided the element of chance is still present.'^

Dealing in futures where delivery is not intended is gambling.'^

Guessing contests are generally considered within the statutes prohibiting lot-

teries and schemes of chance.''

Gaming at public place.^*—An ordinance imposing a penalty on inmates or fre-

quenters of gambling houses is a reasonable exercise of the police power and valid."'*

Any place made public by the assemblage of people is a public place within the

meaning of statutes prohibiting gaming at public places."" Thus any place is a

a private residence it must be shown that the
place was commonly resorted to for that pur-
pose. Handy v. State [Tex. Cr. App.] 92 S. "W.

848.- Defendant could not be convicted for
gaming in his private residence on proof of
only one playing and no evidence that the
place was commonly resorted to for the pur-
pose of gaming. Spencer v. State [Tex. Cr.

App.] 93 S. W. 847. Perjury could not be
predicated on false testimony given before
grand jury, where indictment therefor did
not allege that there was any bet or wager
in the offense investigated. Gallegos v. State
[Tex. Cr. App.] 95 S. W. 123. Whether ac-
cused had seen certain parties play was not
the material inquiry before the grand jury
as it was no offense to see them play. Id.

52. Waggoner v. State [Tex. Cr. App.] 92
S. W. 38.

53. See 5 C. L. 419.

64. In re Opinion of the Justices [N. H.]
63 A. 505.

55. Within Pub. St. 1901, c. 270, § 6, pro-
hibiting gambling places. In re Opinion of
the Justices [N. H.] 63 A. 505.

56. Act March 21, 1905 (Laws 1905, p. 131),
"prohibiting book-making and pool-selling"
not unconstitutional in that title contains
more than one subject. State v. Delmar
Jockey Club [Mo.] 92 S. W. 185.

67. Act No. 128, p. 292, of 1904, providing
for the suppression of "pool rooms," de-
claring their operation to be gambling and
providing punishment. Is not unconstitu-
tional or inoperative for failing to define the
crime denounced. State v. Rhodes [La.] 39
So. 972; State v. Rabb [La.] 39 So. 971. Not
unconstitutional or inoperative for obscurity
in defining "pool room." State v. Ma-
loney [La.] 39 So. 539. Statutes must be
construed with reference to the evil sought
to be remedied and the popular signification
of terms of whose meaning the court will
take notice. Id. The words "pool room"
and "turf exchange" are used synonymously.
State V. Rabb [La.] 39 So. 971. "Pool room"
in Act 128, p. 292, of 1904, and "turf ex-
changes" in Act 127, p. 291, of 1904, held to

mean rooms or places where gambling or
betting on horse races is carried on. State
V. Maloney [La.] 39 So. 539. That the of-
fense was committed at a cigar store was
not incompatible with the idea that the pool
room was kept in that cigar store, the ques-
tion being one of fact. State v. Rabb [La.]
39 So. 971.

58. Pool room away from tracks within
state. State v. Maloney [La.] 39 So. 539.

59. State v. Delmar Jockey Club [Mo.] 92
S. W. 185.

60. See 5 C. L. 419.
61. Maintenance and operation of slot ma-

chine giving at least five cents, and possibly
more, in trade for a nickel, violated Liquor
Law 1896, p. 66, c. 112, § 23, subd. 7, prohibit-
ing gambling in a saloon^ In re CuUinan,
99 N. T. S. 1097. Criticizing and comparing
Cullinan v. Hosmer, 100 App. Div. 148, 91
N. T. S. 607.

62. Evidence suflJcient to sustain convic-
tion of gambling in cotton futures. Barnes
V. State [Ark.] 91 S. W. 10. See, also. Gam-
bling Contracts, 5 C. L. 1571.

63. See, also. Lotteries, 6 C. L. 487. A con-
test by which part of a newspaper subscrip-
tion was paid for the privilege of guessing
on votes cast at an election, the nearest
guesser to receive a portion of the fund cre-
ated by the contributions was unlawful
within the statute of Ohio prohibiting lot-
teries and schemes of chance. Stevens v.
Cincinnati Times-Star Co., 72 Ohio St. 112,
73 N. B. 1058.

64. See 5 C. L. 419.
65. Lane v. Springfield, 120 111. App. 5.

Ordinance imposing penalty on one "found"
In such house is not unreasonable. Flynn v
Springfield, 120 111. App. 266.

66. Ferrell v. Opelika [Ala.] 39 So. 249.
The word "public" in requested instruction
as to what would constitute a public place,
held confusing and authorized refusal of
charge. Id. Gambling ordinance remained
in force after change from district to city of
Opelika and adoption of new charter Feb 20
21, 1899. Id.
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public one where the parties can be seen from the highway/^ though only by careful

observers/^ but to make the place a private one it is not necessary that it should be

entirely shut ofE from all view.°° A boarding house is not per se a public place.'^"

When the evidence tends to show that a dwelling is used for other than private pur-

poses and as a resort by those who would indulge in gaming, the, question of its

being a public place is for the jury."

Keeping a gaining place.''^—Statutes generally prohibit the keeping of gaming
places," and all persons concerned therein are held equally guilty." The offenses

of keeping and m'aintaining a gambling house and of being an inmate or frequenter

of such a house are separate and distinct and ssiparate penalties imposed by ordinance

for each may be collected in the same action from one person.'"' The setting up '"

or exhibiting," of gambling devices ^' or permitting gambling to be conducted
''"

on one's premises,^" or on premises under one's control ^^ or in his possession,*'' is

generally prohibited by statute. Knowingly renting premises for gaming piirposes

67. Error to charge that if the place
where cards were played was within seventy-
flve yards from a certain public road and
could be seen therefrom, it was a public
place. The question was whether the parties
who were playing cards and not the place
where they played could be seen from the
highway. Brannon v. State [Ala.] 39 So. 983.

68. Where accused bet on a game of cards
in the daytime within fifteen steps from pub-
lic road and the game and betting were seen
from the road, the place was public though
the playing and betting might have been
seen only by careful observers. Davis v.

State [Ala.] 41 So. 404.

69. A place in a private yard shut out of
view from the public highway was not a
public place. "Walker v. State [Ala.] 41 So.

176. It was not necessary that the place
should be completely surrounded by obstruc-
tions. It was sufficient that the view was
shut off from the public road. Id.

70. Walker v. State [Ala.] 41 So. 176. That
place where cards were played was in yard
of a boarding house did not make it public
in absence of proof that any other game had
ever been played there. Id.

71. Ferrell v. Opelika [Ala.] 39 So. 249.
72. See 5 C. L. 419.

73. Evidence held sufficient to support a
general verdict of guilty on three counts,
viz., keeping a gaming house, keeping a
gaming table, and gaming. Groves v. State,
123 Ga. 570, 51 S. B. 627. Evidence held suf-
ficient to sustain a conviction for unlawfully
keeping a gambling house. State v. Hoyle
[Minn.] 107 N, W. 1130.

74. Held not error to instruct that if ac-
cused loaned money to another for purpose
of inaintaining gaming house and thereafter
visited the house and did anything toward
keeping and maintaining such house so kept
and maintained for gaming he would be
guilty equally with such other person "inas-
much as keeping and maintaining a gaming
house in Georgia is a misdemeanor and all

persons concerned in such keeping and main-
taining are principals." Groves v. State, 123
Ga. 570, 51 S. B. 627.

75. Lane v. Springfield, 120 111. App. 5.

76. Conviction for setting up gambling
devices held proper on the evidence. City of

Mexico V. Harris, 115 Mo. App. 707, 92 S. W.
505.

77. Evidence held to sustain conviction
for exhibiting gaming table though there
was no positive testimony that defendant
knew that games of chance were being
played upon the pool table. Moore v. State
[Tex. Cr. App.] 92 S. W. 1083. Evidence in-
sufficient to sustain conviction for exhibit-
ing a gaming table in that accused was not
in charge of the pool table or pool hall.
Moore v. State [Tex. Cr. App.] 92 S. W. 1082.
One who conducts a pool room does not ex-
hibit a gaming table and bank merely be-
cause certain parties frequent the room and
bet the table fees unless he knows of the
custom and permits it. Berry v. State [Tex.
Cr. App.] 92 S. W. 1081.

78. Dice is a gambling devise within
Burns' Ann. St. 1901, § 2181, prohibiting the
keeping or exhibiting for gain of any gam-
bling device, etc., "of any kind or descrip-
tion under any name or denomination wliat-
ever," and is not excluded by the rule ejus-
dem generis. White v. State [Ind. App.] 76
N. E. 554.

79. Under Ky. St. 1903, § 1967, prohibiting
one from permitting the games mentioned
in section 1960, to be conducted on one's
premises, one may be indicted for permit-
ting the game of craps to be conducted, and
tlie indictment need not state that the game
was permitted for compensation, percentage,
or commission. Herr v. Com. [Ky.] 91 S. W.
666.

80. Evidence sufficient to, support convic-
tion for permitting game of craps to be con-
ducted on defendant's premises contrary to
Ky. St. 1903, § 1967. Herr v. Com. [Ky.] 91
S. W. 666.

81. Where defendant rented the third
floor of a house to others for bed rooms,
evidence of g'amin^ on that floor on only one
occasion held insufficient to convict for per-
mitting gaming in house under his control,
his testimony excluding the idea tliat he was
aware of such gaming. Brown v. State [Tex.
Cr. App.] 93 cj. W. 723.

82. An ordinance against any person set-

ting up or permitting to be set up, gambling
devices in premises owned by him or in his

possession is directed not only against an
owner or proprietor but also against a mere
occupant. City of Mexico v. Harris, 115 Mo.
App. 707, 92 S. W. 505.
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is also frequently prohibited/^ but one who does not rent premises for gaming pur-

poses is under no obligation to discover the use to which they are subsequently put.**

(§1) B. Tndiciment or mformaiion and trial procedure}'—The language of

the statute sufSciently states the offense charged though other matters are neces-

sarilj- included."* An indictment charging different ways of committing the same

offense is not objectionable as a misjoinder of distinct causes.'*^ Atl accusation of

playing and betting "at a game played with cards" need not set out the name of

the gamc.^^ A charge that defendant bet and wagered need not aver that money
or something of value was bet or wagered,*" and an indictment foi: renting a house

for gaming need not state the name of the tenant."" Indictments in the alternative

are generally held bad."^ On an indictment charging defendants with having played

a game togetlier, evidence of a joint game is necessary for conviction."^ An in-

dictment charging betting at a game of dice and permitting dice to be played on

one's premises does not justify a conviction fo-r exhibiting a banking game."^ Where
a case is tried on affidavit, the state is not boimd to rely for conviction on the game
the witness had in mind when he made the affidavit."*

That a certain place is maintained as a gambling house maj' be sho-«Ti by the

general reputation of the place,"" by the reputation of its inmates and frequenters

as . professional gamblers,"** and by gambling paraphernalia found at the place."^

A place not being per se a public one, proof of other games plaj'ed there is admissi-

ble to show that it was a public place."* Where guilty knowledge is the gist of

the offense anything showing the existence of such Icnowledge is admissible in evi-

dence, it being immaterial whep. or from what source such knowledge was acquired.""

The court will take judicial notice of the meaning of the term pool room.^ Other

applications of the ordinary rules of evidence- and instructions * in criminal cases

are given in the notes.

S3. Bashinski v. State, 123 Ga. 508, 51 S. B.

499. But if, at the time of renting, tlie cir-

cumstances were such as to charge him
with notice that the premises "were being or
would be used for gaming the jury is au-
thorized to iind that he had knowledge that
the premises would be so used. Id.

84. Instruction criticized. Bashinski v.

State, 123 Ga. 508, 51 S. E. 499.

85. See 5 C. L. 420.

86. Information under Rev. St. 1899, § 439,

for permitting minor to play on gaming
table was sufBcient, though name of defend-
ant had to be stated therein. State v. Bell,
115 Mo. App. 13, 90 S. W. 757.

87. Penal Code 1895, § 398, penalizing the
keeping of a gaming house or renting a
house for gaming defines but a single of-
fense committable in any of the three ways
therein designated so that an indictment of
two counts, one charging the keeping of a
gaming house and the other a renting for
gaming did not misjoin distinct offenses.
Bashinski v. State, 123 Ga. 508, 51 S. B. 499.

88. Demurrer without merit. Slade v.

State [Ga.] 54 S. E. 750.

80. Handy v. State [Tex. Cr. App.] 92 S.

W. 848.

90. Bashinski v. State, 123 Ga. 508, 51
S. B. 499.

91. Accusation charging that accused did
"unlawfully play and bet for money or other
valuable thing at a game of skin or other
game played with cards," bad as against
special demurrer. Haley v. State [Ga.] 52
S. E. 159. Statement of court thatjjj^jjjvould

confine State to proof of bet of money at
game of skin did not cure. Id. Indictment
that accused bet at a "gaming table or bank"
held bad though the words "to wit, a pool
table" followed. Taylor v. State [Tex. Cr.
App.] 95 S. "W. 119.

92. Reno V. State [Miss.] 41 So. 7. '

93. Waggoner v. State [Tex. Cr. App.] 92
S. "W. 38.

94. Winston v. State [Ala.] 41 So. 174.
H.", 98. State V. Hoyle [Minn.] 107 N. W.

1130.

97. Not inadmissible because officers
forced their way into room. State v. Hoyle
[Minn.] 107 N. W. 1130.

98. Boarding house. Winston v. State
[Ala.] 41 So. 174.

99. In prosecution for renting premises
for gaming, evidence that defendants' al-
leged tenant had been a professional gam-
bler for longer than period of limitations,
held admissible. Bashinski v. State, 123 Ga.
508, 51 S. E. 499.

1. State v. Maloney [La.] 39 So. 539.
2. Testimony that defendant was lessee

of the premises during period within which
it was alleged gaming was carried on in the
house, admissible to show his control over
the premises. Bashinski v. State, 123 Ga.
508, 51 S. E. 499. Evidence of prior convic-
tion of similar offense or pendency of a like
indictment, offered by state, was incompe-
tent and hurtful. Id. In prosecution for
setting up gambling devices, evidence of
complaint against, and plea of guilty by. de-
fendant in a previous prosecution for gam-
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A conviction for gaming is not a bar to a subsequent prosecution for setting up
a gambling device.'' A constitutional provision making a conviction under a mu-
nicipal ordinance a bar to further prosecution for the same offense, applies to con-

victions for gaming.^ The minimum punishment for gaming may be fixed by one

statute and the maximum by another." Where the statute authorizes a city to

punish the violation of its ordinances by fine only, a clause in an ordinance provid-

ing either a fine or imprisonment for gambling is not entirely void, but the part

relating to imprisonment may be treated as surplusage.'

§ 2. Penalties and seizure of implements; injunction.^—The complaint in a

civil action to recover a penalty for violating a municipal ordinance prohibiting the

setting up and keeping of gaming devices is sufficient if it notifies defendant of the

ordinance violated, and is definite enough to bar another prosecution for the same

offense.'^ The continuous operation of a gambling house authorizes the imposition

of but one penalty under an ordinance imposing a penalty upon any one setting up,

keeping, or maintaining such a house. ^° Statutes authorizing the seizure and de-

struction of gaming devices are generally considered constitutional and embrace

devices vrhich may be used for other than gaming purposes.'^ A state recognizing

buns' based on the same transaction, held
competent to show that a certain table pro-
duced in evidence "was used as a gambling
device. City of Mexico V. Harris, 115 Mo.
App. 707, 92 S. W. 505. Indeflniteness of
question as to other games played cured by
ans-wer of witness sho"wing time within
which they must have beeii played. Wins-
ton V. State [Ala.] 41 So. 174. "This gam-
bling took place the same night B. was
killed at C.'s" was prejudicial "where not ad-
mitted for purpose of showing when alleged
gambling occurred. Fleming v. State [Ga.

]

53 S. E. 579.
'3. Defendant was not prejudiced by the

omission of the, word "with" in the instruc-
tion. "This is a prosecution charging de-
fendant—keeping and exhibiting a gambling
device." "White v. State [Ind. App.] 76 N. B.

554.

4. City of Mexico v. Harris, 115 Mo. App.
707, 92 S. W. 505.

5. Under Const. § 168, there could be no
prosecution in the circuit court for an of-

fense of gaming 'for which defendant had
been convicted in the police court of a city

of the fourth class. "White v. Com. [Ky.] 92

S. W. 285.

6. In Idaho the Antl-Gamblinfe Act (Sess.

Laws 1899, p. 389), merely Axes the mini-
mum punishment for gambling at a fine of

not less than $200 or imprisonment in the
county jail for not less than four months,
the maximum being fixed by § 6313, Rev. St.

1887, at ?300 fine and six months imprison-
ment, so that upon a conviction under the
Anti-Gambling Act, the court could Impose
both a line of $250 and imprisonment for
three months. In re Burgess [Idaho] 84 P.

1059.
7. City of Clearwater v. Bowman [Kan.]

82 P. 526.

8. See 3 C. L. 505.

9. Sufficient. City of Mexico v. Harris,
115 Mo. App. 707, 92 S. "W. 505. Immaterial
whether complaint conformed to affidavit on
which it purported to be based as statute did
not require it to be supported by affidavit.

Id.

10. Lane v. Springfield, 120 111. App. 5.

11. Furth v. State, 72 Ark. 161, 78 S. W.
759. Sand. & H, Dig. §§ 1C18, 1619, not void
for uncertainty or ambiguity. Id. "Willson
Act 1901, p. 114, did not repeal it. Id.

iVOTB. Right to seize is^ambljng: de-rices;
Gambling apparatus is subject to summary
seiziire and detention or destruction under
the police power: Board of Police Com'rs v.

"Wagner, 93 Md. 182, 86 Am. St. Rep. 423, 5a
L. R. A. 775; Frost v. People, 193 111. 635, 86
Am. St. Rep. 352. However, if property may
be used for legal as well as for gambling
purposes, it seems that the police have no
authority to seize it as a preventive meas-
ure, unless it is first established that the
property was procured or held for an illegal
purpose: "Wagner v. Upshur, 95 Md. 519, 93
Am. St. Rep. 412. In Kite v. People, 32
Colo. 5, 74 P. 8S6, a statute providing for the
summary seizure and destruction of gam-
bling devices is upheld as constitutional.
The opinion of the court reads, in part, as
follows: "The specific objections now urged
are, first, that the foregoing statute is un-
constitutional in that it violates section 25
of aricle 2 of our constitution, which pro-
vides that no person shall be deprived of
life, liberty, or property without due process
of law in the respect that no provision for
a jury trial is made; and, second, that, in-
asmuch as this wheel might have been used
for some other purpose than for gambling,
and the intervener Assmussen, as the mort-
gagee, though leaving it in the possession
of the mortgagor, was not aware of its use
for an illegal purpose, and did not know-
ingly permit of, or give his consent to, such
use, the destruction as to him is illegal.
Since the defendant made no demand for a
jury, but consented to a hearing by the
judge, we might very properly hold that he
cannot be heard here to say that he was de-
prived of the right to a Jury trial. But
there is a much ipore satisfactory way to
decide the point. The right of trial by jury
does not apply to this proceeding. As was
said in Molnerney v. Denver, 17 Colo. 302,

313, 29 P. 516: 'Though a particular offense
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the validity of a statute authorizing pool selling by a corporation is estopped to

forfeit its franchise for so doing.^''

In Texas the habitual use, actual or threatened, of any premises for the purpose

of gaming, may be restrained by injunction at the suit of the state or any citizen

thereof.^'

§ 3. Recovery hack of money lost.''-*—In the absence of statute, money ad-

vanced for the purpose of gaming cannot be recovered,'' but one who does not par-

ticipate in a gambling transaction may recover money advanced to the loser after

the gambling has taken place for the purpose of enabling him to pay the gambling

debt.'" So, too, one may recover money lost on a pretended wager where the loss

is due to a fraudulent conspiracy on the part of the other participants.'^ Statutes

have been passed in most jurisdictions authorizing a civil action in the name of the

may have been unknown to the common or
statutory law before the adoption of our con-
stitution, yet if it clearly belongs to a class
of offenses that were theretofore not triable
by jury, the constitutional guaranties re-
lating to jury trials do not apply.' Under
similar statutes in other states the doctrine
has been firmly established that the pro-
ceeding provided for in the foregoing sec-
tion is in rem, that it is sunimary, and the
constitutional right to a jury trial does not
exist: Glennon v. Britton, 155 111. 232, 40

N. B. 594; Frost v. People, 193 in. 635, 86
Am. St. Kep. 352; Oppenheimer v. Lalor, 36
Misc. Rep. 546, 73 N. T. S. 948; Commercial
Ins. Co. V. Scammon, 123 111. 601, 14 N. F,.

see; Davidson v. New Orleans, 96 U. S. 97,

\ Law. Ed. 616; Waples' Proceedings in
Rem, §§ 23, 24, 65, 68, 72, 110, 140, 231, 238;
liawton V. Steele, 152 U. S. 133, 38 Law. Ed.
385; 2 State and Federal Control of Persons
and Prop. p. 826. In Frost v. People, 193 111.

635, 86 Am. St. Rep. 352, speaking of a stat-
ute much like ours, the court said: 'Trial by
jury was never a right in summary pro-
ceedings, and the legislature did not violate
the constitution by providing that gaming
implements and apparatus should be de-
stroyed, after a hearing, under the direction
of the judge, justice or court.' This observa-
tion has our approval. The record shows
that this wheel was not only used for gam-
bling purposes, but such was the only use
to which it could reasonably be devoted. It

was purchased with that distinct object in
view, was so used, and for no other purpose.
When it was left by the mortgagee in the
possession of the mortgagor, it was known
that the latter might, if he saw fit, con-
tinue to use it, as he had theretofore, for the
purposes inhibited by the statute. 'I'he fact
that Assmussen, the mortgagee, did not ex-
pressly, or otherwise, give his consent tliat
the mortgagor might use it for gambling
purposes, and that the mortgagee did not
permit, or know of, such use, is not mate-
rial. According to the decided weiglit of
authority, it is held to be the duty of the
person owning or having property that
might be put to illegal uses to see that it
Is not done: Commonwealth v. Gaming Im-
plements, 155 Mass. 165, 29 N. E. 468; Op-
penheimer v. Lalor, 36 Misc. 546, 73 N. Y. S.

948; State v. Soucie's Hotel, 95 Me. 518, 50
A. 709. In the case from Maine, the supreme
court of that state well says: 'Gambling ap-
paratus and implements are treated by the
statute as noxious per se, and they are or-

dered destroyed to remove a danger immi-
nent from their very existence not merely
to punish the o"wner for an unlawful use.
The statute by its terms strikes at the thing
itself, and not at any act or intent of its

owner. The owner of this particular gam-
bling apparatus did not effectually keep it

harmless. It escaped from him to the hurt
of society. It can, therefore, be lawfully de-
stroyed in the manner provided by statute."
In a recent Ohio case a statute declaring

that any net or any other means_ or device
for catching fish in violation of the law for
their protection to be a public nuisance, and
making it the duty of certain public officers
to destroy such nets and devices, is pro-
nounced constitutional. State v. French, 71
Ohio St. 186, 104 Am. St. 770, ante, p. 770.—
From note to Woods v. Cottrell [W. Va.] 104
Am. St. Rep. 1011.

13. State by receiving and appropriating
the money obtained under Rev. St. 1899,
§ 7419, authorizing book making and pool-
selling recognized its validity and could not
demand forfeiture of corporation franchise
where such business was authorized by its
charter. State v. Delmar Jockey Club [Mo.]
92 S. W. 185.

13. Gen. Laws 29th Leg. p. -372, c. 153. Ex
parte Allison [Tex. Cr. App.] 90 S. T^'. 492.
District court could grant Injunction though
county court might have had concurrent ju-
risdiction. Id. Statute is not unconstitu-
tional as depriving a party of a trial by
jury, or denying him. due process of law
(Ex parte Allison [Tex. Cr. App.] 90 S. W.
492; Ex parte Allison [Tex.] 90 S. W. 870),
but is valid_ as a remedy for enjoining a pub-
lic nuisance though it may also prevent the
commission of a crime (Id.). Constitutional
as to title. Id. Not invalid because gives
right of action to state or a citizen. Id. Does
not put twice in jeopardy for same offense.
Id,; Ex parte Allison [Tex. Cr. App.] 90 S. W.
492.

14. See 5 C. L. 421.

15. Cooley v. Allen [Ky.] 90 S. W. 1048.

16. Payee did not know that note was ex-
ecuted for gambling debt and did not par-
ticipate in gambling transaction. Xote valid.
Cooley v. Allen [Ky.] 90 S. W. 104S.

IT. Plaintiff could recover larjre sums of
money which he was induced to put up on
pretended foot race on representations that
a certain party was sure to win, where race
was not bona fide. Lockman v. Cobb [Ark.]
91 S. W. 546.
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loser, his legal representatives,'*' or of the state," against the winner for the recov-

ery of money or property lost in gambling or speculation in "futures."^" Put a

statutory provision allowing a recovery of money lost at any wager whatever fol-

lowed by one rendering unenforceable any contract for dealing in futures does not

authorize recovery of money lost in dealing, in futures, ^^ and one licensed by the

legislature to deal in futures is not subject to the penalty imposed by statutes al-

lowing a recovery of money lost at gaming.-^ A statute subjecting property which

an owner knowiagly permits to be used for gaming purposes to the payment of

judgments against the winner for money lost is constitutional.^^ In the absence

of a conspiracy "* or a statutory provision to the contrary, one of several irinaers

is liable to the loser only for the proportion of the winnings actually received by

him,^'' and a judgment against the contributors jointly 'is erroneous.^' One of

numerous "guessers" in a newspaper guessing contest on the votes cast at an elec-

tion has no standing in equity for an injunction and receiver on a claim that the

fund created belongs to the contributors, that their names are unknown, and that

they caimot be brought into court.^^

18. The right of action given by Rev.
Laws, c. 99, § 4, for the recovery of money
paid on account of contracts to buy or sell

securities on margin survives to the legal
representatives of the payor. Anderson v.

Metropolitan Stock Exch. [Mass.] 77 N. B.
(08.

19. Under Burns' Ann. St. 1894, §§ 251,
252, 273, 6678, the wife of a loser at gam-
bling may be substituted for the state as
plaintiff after recovery of judgment by the
state for the money lost, so that the wife
may enforce the judgment. Tyler v. Davis
[Ind. App.] 75 N. B. 3.

20. Rev. Laws, c. 99, § 4, constitutional.
Anderson v. Metropolitan Stock Exchange
[Mass.] 77 N. B. 706. Under Rey. Laws,
c. 99, § 4, providing that one who contracts
to buy or sell securities Intending at the
time that there shall be no actual purchase
or sale may recover from the other paaty
any payments made if the other party had
reasonable cause, to believe that such inten-
tion existed, evidence of defendant's deal-
ings with other parties is inadmissible to
show the intention of a plaintiff who has no
knowledge of such dealings. Id. Evidence
of defendant's undisclosed intention to de-
liver stock is not admissible in an action
under Rev. Laws, c. 99, § 4, to show that
defendant did not have reasonable grounds
to believe that plaintiff did not intend to
actually buy and sell. Id. The voluntary
release by an insolvent of his right to re-
cover, under Rev. Laws, c. 99, § 4, payments
made on margin contracts was fraudulent as
to creditors and did not bar recovery. Id.

An action to recover property pledged to
make good marginal accounts in stock spec-
ulations brought under section 5 of the "Act
to Prevent Gaming" (2 Gen. St. p. 1606),
must be brought within six months from the
time of delivery of the property. Myers v.

Friden~berg [N. J. Bq.] 62 A. 532. Relief in
equity to recover stock pledged to secure
margins in stock speculations cannot be
had under § 2 of 2 Gen. St. p. 1606, where
there is an adequate remedy at. law by con-
version. Id.

21. Sections 2116, 2117, Code 1892. Isaacs
V. Silverberg, Parry & Co. [Miss.] 39 So.
420.

22. Not subject to Civ. Code 1895, § 3671,
where license tax was paid. Miller & Co.
V. Shropshire [Ga.] 53 S. E. 335.

23. Does not deprive owner of his prop-
erty without due process of law. Ohio Rev.
St. § 4275. Marvin v. Trout, 199 U. S. 212,
50 Law. Ed. . Ohio Rev. St. § 4275, does
not violate federal constitution in not per-
mitting or providing for trial by jury. Id.
Defendant could not raise objection t'hat
statute was void in making the judgment
against the winner conclusive evidence of
the amount lost where other proof as to
amount was given over his objection that
the fact was not in issue. Id.

24. No conspiracy where contributor did
not know with whom bet was to be made
and loser did not know that contributor was
interested. Motlow v. Johnson [Ala.] 39 So.
710. Where several conspire together to in-
duce one to become intoxicated and then to
obtain his money under pretext of a game
of cards, all are jointly and severally liable
for all the damages sustained. Not neces-
sary to show that each and every defendant
actually won something from plaintiff, nor
to establish the respective relations of the
defendants. Batman v. Cook, 120 111. App.
203. Evidence held to warrant flndlng of
conspiracy. Id.

25. One who contributes to a fund bet
against another party. Code 1896, § 2263.
Motlow V. Johnson [Ala.] 39 So. 710. Where
declaration relies on the statute and is in
trover plaintiff must establish that he lost
and that some defendant or defendants won
some definite, fixed sum or sums. Batman
v. Cook, 120 111. App. 208.

28. Motlow V. Johnson [Ala.] 39 So. 710.

27. Action dismissed, the court not having
jurisdiction at law in actions to recover
fifty cents. Stevens v. Cincinnati Times-
Star Co., 72 Ohio St. 112, 73 N. B. 1058.
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BIGAMY.2»

The. offense.^^—Statutes including -within the definition of bigamy the contin-

ued cohabitation within a state under a bigamous marriage contracted without the

state are generally considered constitutional,^" being leveled not at the bigamous

marriage itself but at the offense of cohabitation committed within the state.
"^

The prohibitory words "shall marry another person" as used in statutes directed

against bigamy mean "shall go through the form and ceremony of marriage with

another person.""- A common-law marriage will sustain a conviction for bigamy

in jurisdictions where such a marriage is valid.^' A subsequent repiidiation of the

marriage by the alleged second wife is no defense.^*

The indictment in Alabama need not allege where the offense was committed.^^

In the proof of names the rule of idem sonans applies.'"

Evidence and instructions.^''—The record of a prior divorce suit showing that

a divorce was granted to prosecuting witness on the ground that at the time of her

marriage with the accused he had another wife living, cannot be used in a criminal

prosecution for bigamy.^' The acts, declarations, or admissions of the accused in

recognition of his alleged first wife as his legal spouse are admissible to supplement

other evidence of the prior marriage.^' Evidence that the alleged second wife knew
that defendant was already married is irrelevant.*" The testimony of defendants

alleged legal wife is admissible to prove that she was married to defendant,*^ and

in some jurisdictions the wife is a competent witness against her husband to prove

the crime.*^ Prosecuting witness cannot be impeached by particular acts of dis-

honesty or unchastity.*'

Sufficiency of evidence.'^^

Bill of Discovery; Bills and Notes; Bills in Equity; Bills op Lading; Bills of
Sale; Bif.th Registebs, see latest topical index.

BI.ACKMAIIi.«

It is not necessary to charge crime directly,'"' nor is demand in formal language

necessary, if there is an intent by threat tor extort or gain money.*' It is no de-

1 as. See 5 C. L. 421. See, also, Clark & M.
Crimes [2'd Bd.], 700'.

89. See 3 C. L. 506; 5 C. L. 421.

30. Rev. St. 1899, § 2169, valid, tlioug-h the
offense therein denounced would not have
constituted bigamy as that term Is used in

Rev. St. 1899, § 2167, prohibiting a second
marriage by a person haVing a husband or
wife living. State v. Stewart, 194 Mo. 345,

92 S. W. 878.
31. State V. Stewart, 194 Mo. 345, 92 S. W.

878. Indictment held sufficient and not
merely, to charge adultery. Id.

32. Rev. St. 1899, § 2169. State v. Stew-
art, 194 Mo. 345, 92 S. W. 878.

33. 34. Burks v. State [Tex. Civ. App.] 94
S. W. 1040.

35. Under Cr. Code 1896, § 4902, it was
not necessary to allege that the bigamous
cohabitation occurred in the state or within
the county. Caldwell v. State [Ala.] 41 So.
473.

36. Name of alleged second wife "Lydia
E.," proof "Liddle E." no variance. Caldwell
V. State [Ala.] 41 So. 473.

37. See 3 C. L. 506; 5 C. L. 421.

38. State v. Sharkey [N. J. Law] 63 A.
866.

39. A letter by defendant to the alleged
first wife wherein he called her his wife and
subscribed himself as her loving husband,
but containing nothing confidential held ad-
missible. Caldwell v. State [Ala.] 41 So.
473.

40, 41. Richardson v. State [Md.] 63 A.
317.

42. Under Code Pub. Gen. Laws 1904, art.
35, § 4, providing that in all proceedings the
husband or wife of accused shall be compe-
tent to testify. Richardson v. State [Md.]
63 A. 317.

43. Richardson v. State [Md,] 63 A. 317.
44. Evidence sufficient to support convic-

tion as against evidence that defendant was
tricked into the second marriage while in-
toxicated. Richardson v. State [Md.] 63 A.
317.

4.1. See 5 C. L. 422.
46. People V. Wickes, 98 N. T. S. 163. Try-

ing to obtain a settlement of a civil suit in
order to realize a contingent fee, by prac-
ticing on the fears of a person by innuendo,
suggestion, and threat of a prosecution for
perjury, is sufficient. Id.

47. Suggesting settlement of a suit by
which the writer of the letter would obtain
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fense that the same acts also constitute robbery,*' nor that the crime threatened to

be charged has been perpetrated, nor that the defendant had cause to believe it had

been, or did believe it,*^ nor does the privilege of an attorney in attempting to col-

lect a just debt authorize the malicious threatening to accuse the debtor of a crime.'"'

An indictment which alleges that the defendant with intent to extort money from

a named person did accuse him of a particular crime and compel him to do certain

acts against his will is sufficient,'*^ and it is not necessary to describe the check ex-

torted.^-

Bi.ENDED Pboperties; Boabd of Health; Boaeds; Body Execution; Bona Fides, see
latest topical index.

BONDS.

§ 1. The TnstTuiiient; Essentinls and Va-
lidity (443). Cousideration (444). Execu-
tion (444). Delivery (444).

g 2. Rights and Parties and Transferees
(444).

§ 3. Tlic Terms and Conditions in Qei;-

eral; Interpretation and Legal Effect (444).

§ 4. Remedies and Procedure (445).

Scope of title.—Question? relating to negotiable bonds and tlje like,^' to in-

demnity '* and to suretyship,^" are treated elsewhere. Matters concerning bonds in

particular actions and proceedings;'*" and bonds of particular officers,'*'' will be found

in the appropriate titles.

§ 1. The instrvmeni; essentials and validity}"—A bond is an obligation in

writing, under seal, binding the obligor to pay a sum of mone}"^ to the obligee.^" An
instrument may be valid as a common-law obligation though not good as a statutory

bond,"" especially where it is executed at the request of the obligors and they have

derived a benefit therefrom.,"^ But a bond void under the statu.te for want of au-

thority to execute it cannot be enforced as a common-law obligation."^ In this

connection it has been held that while a statute may be unconstitutional when its

purpose is to make surety companies' bonds the exclusive security to be given by

as contingent fee one-fourth of the settle-
ment. People V. Wickes, 98 N. T. S. 163.

On a showing' that an attorney at law em-
ployed as counsel in an action for false ar-

Attachment, 5 C. L. 302; Replevin, 6 C. L.
1301; and like titles.

57. See Estates of Decedents, 5 C. L. 1183;
Guardianship, 5 C. L. 1603; OfBcers and Pub-

letters to defendant under an assumed ! 1250; and other like titles.

name, with suggestions of perjury, contin-
|

5S. See 5 C. L. 422.

ued unpleasant notoriety and increased ex-
I

59. Addition to complaint of allegation
pense, repeatedly urging the defendant i that bond was under seal did not require a
against whom he is conducting the litiga-

I
refiling of special pleas, where complaint

tion to make settlement, insuring himself i otherwise remained the same. Gutta Percha
one-fourth the amount paid, held that ! & Rubber Mfg. Co. v. Attalia [Ala.] 39 So.
knowledge, threat and intent ,were suffi- ! 719.
ciently proved to sustain verdict of black- j «0. Locke v. Skow [Neb.] 106 N. W. 1013;
mail. Id. I Hummel v. Del Greco [Tex. Civ. App.] 14

48. Chunn v. State [Ga.] 54 S. B. 751.
j
Tex. Ct. Rep. 246, 9Q S. W. 339.

49. People V. Wickes, 98 N. T. S. 163. I 01. Where a bond for the payment of a
50. Writing to defendant, warning him ! legacy was executed at the request of the

of a possible prosecution for perjury unless ' obligors in consideration that the legatee
settlement is made. People v. Wickes,- 98

\
surrendered her right to have an adminis-.

N. T. S. 163.
51. To set forth offense of blackmail ac-

trator appointed and the legacy paid in due
course of administration, the obligors could

cording to Pen. Code 1895, § 116. Chunn v. • not complain that the bond was not a stat-
State [Ga.] 54 S. B. 751.

52. Chunn v. State [Ga.] 54 S. B. 751.
53. See Corporations, 5 C. L. 764; Munici-

pal Bonds, 6 C. L. 704; Negotiable Instru-
ments, 6 C. L. 777; Non-negotiable Paper, 6

C. L. 812; Railroads, 6 C. L. 1194.

54. See Indemnity, 5 C. L. 1777.

65. See Suretyship, 6 C. L. 1590.
66. See Appeal and Review, 5 C. L. 121;

utory one or that it contravened public pol-
icy. Hummel v. Del Greco [Tex. Civ. App.]
14 Tex. Ct. Rep. 246, 90 S. W. 339.

62. Territory v. Woodring [Ohio] 82 P.

572; Territory v. Reynolds [Okl.] 82 P. 574.

A tiail bond allowed without authority is

wholly void and cannot be enforced as a
common-law obligation. City and County
of San Francisco v. Hartnett [Cal. App.] 82
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depositaries of public moneys, it is valid when the provision as to such security is

merely incidental to another primary purpose.*^

Consideration.^*—One who executes a bond under circumstances that would

estop him to assert its invalidity for a want of consideration cannot avoid liability

on the ground that plaintiff is estopped to assert that there was a consideration.^'*

Execution.^''—The obligors may estop themselves by recitals °^ or conduct "*

from questioning the proper execution of a bond. Where it is provided by statute

that the validity of official bonds shall not be affected by informalities, misreeitals,

or failure to insert the proper penalty, upon the signing of what purports and is

intended to be an official bond, the law writes into it all necessary recitals includ-

ing the proper penalty.'^'' Power to execute a note does not authorize the execution

of a bond.''"

Delivery.''''-—The question of delivery is one of intention.^^ Where a bond

which is clearly incomplete is delivered by the principal before the signatures of all

the sureties are obtained, the liability of the sureties who sign depends upon the

authority of the principal to deliver,'^ and this may be implied from the conduct

of the sureties.''*

§ 3. Rights and parties and. transferees.''^

§ 3. The terms and conditions in general; interpretation and legal effect.''^—
A bond like other legal documents should be construed as a whole.''' Obligors in a

bond executed pursuant to the requirement of a statute are presumed to have known
the terms of the statute and to have bound themselves with reference thereto,'* and

where it appears by the language of a bond that it is intended to be retrospective

as well as prospective, such effect must be given to it.'"'

p. 1064; Territory v. Woodring- [Okl.] 82 P.
572; Territory v. Reynolds [Oltl.] 82 P. 574.

63. Inasmucli as tlie primary purpose of
Rev. St. § 3968, providing for the designa-
tion of an official depositary for school
.funds, is to obtain a revenue from the idle
moneys of school boards, the provision of
the act that the depositary shall give a good
and sufficient bond "of soine approved surety
company" is incidental merelv, and indicates
a purpose to require a good and sufficient
la^wful bond, and nothing more, and the act
is therefore constitutional. State v. Rehfuss,
7 Ohio C. C. (N. S.) 179.

64. See 5 C. L. 424.

65. Locke v. Skow [Neb.] 106 N. W. 1013.

60. See 5 C. L. 424.

67. A surety was estopped to deny that
the principal vi^as plaintiff's treasurer at the^
time of the execution and delivery of the
bond where this was admitted in the bond.
Spreyne v. Garfield Lodge No. 1, 117 111. App.
253. "Where a bond for the observance of
the revenue laws recited that it was given
in compromise of a pending prosecution, the
obligor and his surety were estopped to ques-
tion the regularity and validity of proceed-
ings resulting in its execution. Anderson
v. Com. [Va.] 54 S. B. 305.

es. A bonding company accepting and re-
taining preiumms with full knowledge that
its authorized agents did not sign the bond
thereby estopped itself from asserting in-
formalities in its execution. Farmers' &
Merchants' Irr. Co. v. U. S. Fidelity & Guar-
anty Co. [Neb.] 108 N. W. 156.

60. So held in quo warranto against mem-
ber of board of supervisors on ground of in-

validity of his bond. State v. Smith [Miss.]
40 So. 22.

70. Suit on a bond introduced in evidence
but plaintiff's evidence showed that mayor
of city had authority only to execute a note.
Gutta Percha & Rubber Mfg. Co. v. Attalia
[Ala.] 39 So. 719.

71. See 5 C. L. 424.
72. Appeal bond. Locke v. Skow [Neb.]

106 N. W. 1013. That appeal bond on which
action was brought was found among the
papers in the proper action, and produced
by the clerk at the trial, the docket entries
showing that it had been filed, justified find-
ing that it had been delivered. Nolan v.
Fidelity & Deposit Co. [Cal. App.] 82 P. 1119.

73. Not upon any express restriction by
the sureties against delivery. Baker County
V. Huntington [Or.] S3 P. 532.

74. Baker County v. Huntington [Or.] S3
P. 532. Where sureties attempted to limit
their liability by placing sums before their
names, their mere act of signing and leaving
bond with principal without express restric-
tion as to delivery did not show authority
as a matter of law. Id.

75. See 5 C. L. 425. And see post, § 3.

76. See 5 C. L. 425.
77. The obligation and condition of a

county higliiTay bond construed together and
bond held to require payment of a specific
sum of money at a certain time with interest
and not to be insufficient in that it was not
an unconditional promise to pay. Ontario
County V. Shepard, 100 App. Div. 200 91 N
T. S. 611.

78. United States Fidelity & Guaranty Co
V. Fultz [Ark.] 89 S. "W. 93.

79. Bond of insurance company covered
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A bond may have separate and distinct conditions making it one of indemnitj

or of g'liaranty, or both/" and in the latter case failure to perform the obligation

imposed by the contract of guaranty ig a breach of the condition of the bond and

gives rise to a cause of action.*^ A bond required to be given for the performance

of an obligation until the further order of the court but in fact given for a deiinite

period, is binding on the sureties for the entire period though the court requires the

principal to file a new bond on or before a date anterior to the expiration of the

period.*^ A bond being silent as to interest, a mortgage securing it may be referred

to for the purpose of ascertaining- the rate,'^ but when the bond is wholly silent

and there is neither fraud, mistake, or accidental omission, extrinsic evidence of

the violation of a collateral agreement is inadmissible.^* A coupon being a separate

obligation draws interest after maturity though still in the possession of the holder

of the bond and attached thereto.^"

§ 4:. Remedies and procedure.^"—That a statute prescribes a remedy for the

breach of a bond does not necessarily exclude other remedies.*'' An action will lie

for the breach of any one of several independent conditions.**

A stranger to a private as distinguished from a public' bond is not entitled to

its benefits,'^ and an obligee whose wrongful act caused a breach has no caufee of

action.'"' That a corporation fails to file annual reports with the secretary of state

pursuant to statute is no defense to an action by it on the bond of its treasurer."^

Pleading and evidence.^"—In an action on a bond it is necessary to plead the

existence "^ and breach of a condition ;
^* mere legal conclusions will not suffice.*"^

The plea of nul tiel record is improper where an action is upon a bond given in

judicial proceedings and not upon the record.^"

losses occurring prior to its delivery to and
approval by state auditor. United States
Fidelity & Guaranty Co. V. Fultz [Ark.] 89
S. W. 93.

80. Equitable Trust Co. v. National Surety
Co. [Pa.] 63 A. 699.

81. First clause of condition in building
contractor's bond, a. contract of indemnity;
second clause one of guaranty to furnish
material, failure to do which gave rise to
action. Equitable Trust Co. v. National
Surety Co. [Pa.] 63 A. 699.

82. Bond approved but indorsement by
court required principal to file new bond.
Keefer v. Keefer, 28 Pa. Super. Ct. 256.

83. Where executed as part of same trans-
action. Question between obligee in bond
and one who had assumed payment by pledge
of collateral. Ex parte Powell [S. C] 54 S.

B. 236.
84. McGuire v. Gerstley, 26 App. D. C. 193.

Rice V. Shealy, 71 S. C. 161, 50 S. E.85.

868.

86.
87.

See 5 C. L. 427.

That the statute provided that upon
the forfeiture of a bond for the observance
of the revenue laws scire facias should be
issued thereon by the clerk of the court, did
not exclude other remedies or forms of ac-
tion by the commonwealth to collect the
penalty on the bond. Anderson v. Common-
wealth [Va.] 54 S. B. 305.

88. Petition not demurrable because did
not show breach of condition to pay a judg-
ment on appeal where another condition was
broken. Locke v. Skow [Neb.] 106 N. W.
1013.

89. Materialman could not avail himself

of bond given solely for benefit of owner.
Herpolsheimer v, Hansell-Bleock Co. [Mich.]
12 Det. Leg. N. 485, 104 N. W. 671

90. Contractor rendered impossible per-
formance of condition of bond given by sub-
contractor. Brock V. Williams [Okl.] 82 P.
922.

91. Spreyne v. Garfield Lodge No. 1, 117
111. App. 253.

92. See 5 C. L. 428.

93.
. Complaint alleging that a bond was

conditional in tlie payment of a sura of
money and that there was a breach of con-
dition in failure of the maker of a note to
make payment but not stating that the bond
was conditional on payment by him, held
insufficient. Gansevoort Bank v. Empire
State Surety Co., 98 N. T. S. 382.

94. Petition on appeal bond held subject
to demurrer where th^re-was no allegation
that the appealing party had not satisfied
the judgment. Moriarty v. Cochran [Neb ]
106 N. W. 1011. No allegation of breach of
condition that it should be decreed that
certain taxes were a lien on property and
that the same should be paid. Lancaster
County v. Fitzgerald [Neb.] 104 N. W. 875.

05. That all conditions were fulfilled, all
things happened, and all times elapsed nec-
essary for recovery, held mere conclusions.
Gansevoort Bank v. Empire State Surety
Co., 98 N. T. S. 382. That "there is now due"
a certain sum on the undertaking was in-
sufficient to show breach of condition of
appeal bond. Moriarty v. Cochran [Neb.]
106 N. W. 1011.

96. Rogers V. Barth, 117 111. App. 323.
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An action on a bond is not maintained by proof of an unsealed instrument."^

The usual rules of pleading ^^ and evidence "' obtain.

Judgment and dam.ages}—The judgment may properly order execution against

the principal first and thereafter against the sureties.^

"Bottle" and "Cak" La^vs; Bottomet and Respondentia; Bought and Sold Notes,
see latest topical index.

BOUNDARIES.

g 1. Rules for Locating and Identifying
(446). Monuments, Courses, Distances, and
Quantity (449). Government Surveys (460).
Hig-liways, Streets, or Ways as Boundaries
(451).

g 2. Riparian or Littoral Boundaries
(453).

§ 3. Bstnlilisliinent by As^eement of Ad-
joiners (453).

§ 4. E^stablislinient by Acquiescence, Es-
toppel, or Adverse Possession (454).

§ 5. Establishment by Arbitration, Ac-
tion or Statutory Mode (455).

§ 1. Eules for locating and identifying.^—In locating a boundary the lines

should be run with the calls in regular order from a known beginning,* but may
be reversed where necessary because of insurmountable difficulty in running them
in their direct order,'' or when in so doing the quantity of land embraced will more
nearly harmonize with that called for in the grant," or when the terminus of a call

cannot be ascertained by running it forward but can by running reversely from

the next succeeding line.'' In reversing the calls it is not permissible to disregard

natural objects called for either as corners or lines,* and the method should be

adopted only to the extent necessary." In determining the location of a boundary

from a description in a deed, the general rules as to the construction of deeds ^^

87. Gutta Percha & Rubber Mfg. Co. v.

Attalia [Ala.] 39 So. 719.

98. That a paragrapli of the complaint
did not repeat matters of inducement neces-
sary to state a complete cause of action on
a county commissioner's bond was not fatal
though the paragraph was mistakenly called
a cause of action by the pleader. Patterson
V. Watson [Colo.] 83 P. 958.

99. A statement of a shortage found
against the principal in an accounting be-
tween him and the obligee in the presence
of the surety was admissible in evidence in

an action on the bond "where all the parties
had concurred in the statement. Keene v.

Newark Watch Case Material Co., 98 N. Y.

S. 68.

1. See 5 C. L. 429.

2. Held proper in an action on a bond for
the payment of a legacy where obligee as-
serted no claim against the estate. Hum-
mel V. Del Greco [Tex. Civ. App.] 14 Tex. Ct.
Rep. 246, 90 S. W. 393.

3. See 5 C. L. 430.

4. Lindsay v. Austin, 139 N. C. 463, 51 S.

E. 990.
5. Davis V. Com. Land & Lumber Co., 141

F. 711. In Kentucky intervening lines con-
necting extant and nonextant corners should
be located by running the lines according
to the courses called for whenever it is pos-
sible to do so unless there is some circum-
stance bringing to the mind a contrary con-
clusion. Circumstances held to warrant a
departure from this method. Davis v. Com.
Land & Lumber Co., 141 F. 740.

S. Morgan v. Lewis [Ky.] 92 S. W. 970.
Courses and distances as given in the sur-
vey should be followed when reversing the
calls will not have that effect. Id.

7. Lindsay v. Austin, 139 N. C. 463, 51 S.
E. 990. Wliere the first two corners could
not be found but the last two could be it

was permissible to reverse the calls from
the last corner. Id. The rule for finding
the location of a lost corner where there are
two known corners, one preceding and one
following the lost one is to run a line from
the preceding known corner according to
course and distance called for, then reverse
the call from the last known corner until the
two lines intersect and locate the lost cor-
ner at the point of intersection. Chambers
V. Thorp [Ky.] 83 S. W. 627. Where the de-
scription in a deed if literally read would
not close but It gave courses and distances
and referred to monuments, if by reversing
the survey and applying it to the monuments
the land can be located such course should
be followed. Calatro v. Chabut [N. J. Err.
& App.] 63 A. 272.

8. Davis V. Com. Land & Lumber Co., 141
F. 711.

9. In Kentucky calls may be reversed only
when it is necessary to locate such portion
of the boundary in accordance with the
courses called for and they cannot be other-
wise determined and the method should be
resorted to only to the extent necessary to
accomplish such purpose. Davis v. Com.
Land & Lumber Co., 141 F. 740.

10. See Deeds, 6 C. L. 964.
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should be applied ^^ and the intention of the parties ascertained.*- A grant by

metes and bounds carries lands itnder water within such bounds.*' Tide flats pass

by a grant of the upland unless excluded by the terms of the grant.** The actual

'

location of a disputed boundary is generally a question of fact *^ to be ascertained

by the application of established rules,*" but when certain principles of law are

11. Where a deed divided a house accord-
ing to certain partitions running through it

the land adjoining the house was held to be
divided hy the same partition that divided
the house and extended in a straight course
to the end of the boundary lines. Jeffrey v.

"Winter [Mass.] 76 N. E. 282. Deed held to
convey to the grantee that part of a house
southerly of the line of partition in each
story. Id. Where uncertainty is introduced
in the language of a deed by the "word "pro-
longation" it means a continual line though
consisting of several angles where such
meaning would be consistent with the other
words of description, ratlier than a direct
line which "would render the next course
in the deed inconsistent with the direction
and monuments by which it is described.
Chapman v. Hamblet, 100 Me. 454, 62 A. 215.

The expression in a grant "to the head of
the cove thence around the western side of
the cove" excludes the cove and flats. Whit-
more V. Brown, 100 Me. 410, 61 A. 985. The
expression in a grant "to the shore thence
the shore around to the first mentioned
bounds" or "then follows the shore to the
bound first mentioned" means "to the shore,
then by tlie shore" to the point of beginning,
unqualified, excludes tide flats between high
and low-water mark. Id. This is so though
the grant contains the words "together with
all the privileges and appurtenances thereto
belonging. Id. Where one platted his lands
and sold them with reference to where
streets pointed out by him would be located,
it being impo.ssible to locate the streets from
the unrecorded plat, lines pointed out by
him govern as to subsequent purchasers.
Haynes v. Dallas [Tex. Civ. App.] 94 S. W.
434. A tract bounded by courses and dis-
tances and described as "lying on the west
side" of a creek does not call for the creek
as a boundary. Crane v. Lynch, 27 Pa.

, Super. Ct. 565.

12. Where a call for a stake was "near"
Cumberland Gap whereas if the call had
been "in" Cumberland Gap there would have
been no difficulty and it is impossible to run
the course according to the call as stated,
it will be disregarded and the natural ob-
ject, i. e., Cumberland Gap, taken as the last
corner. The word "near" construed "at."

'Davis V. Farmer, 141 F. 703; Davis' Heirs
V. Hinckley, 141 F. 708.

13. Goudert v. Underbill, 107 App. Div.
335, 95 N. Y. S. 134.

14. Whitmore v. Brown, 100 Me. 410, 61
A. 985.

15. Finding of the jury on conflicting evi-
dence as to the location of a boundary will
not be reviewed on appeal. Whitridge v.

Baltimore [Md.] 63 A. 808, Where there are
no monuments at the points in dispute and
such points cannot be located by measure-
ments from known corner.s of the tracts be-
tween which the line is, and to render a
verdict for either party, the descriptions in
tlie deeds must be departed from, a verdict

supported by the testimony of witnesses who
testifies that he saw the monument called
for at the point fixed by the verdict as cor-
ners, and evidence of acts of recognition by '

owners on both sides of the line, will not be
disturbed. Stewart v. Doak [W. Va.] 52 S.

E. 95. Where the deeds of adjoining owners
called for a straight line from corner to cor-
ner and there wa.s no evidence that the line
was crooked an instruction that if the jury
believed that a certain line was marked they
should adopt it though it conflicted with
course and distances called for was mislead-
ing. .Nicholson v. Hopper [Ky.] 92 S. W.
979. In an action to establish a controverted
section line where the trial was conducted
on the theory that the government corner
was not a lost corner, it was proper to
charge that the location of the original line
is to be determined even though evidence
was admitted that a corner had been es-
tablished by a surveyor who proceeded on
tlie theory that the original corner was lost.

Stryker v. Meagher [Neb.] 107 N. W. 792.
Finding on conflicting evidence as to the lo-
cation of beginning corner sustained. Combs
V. Stacey [Ky.] 93 S. W. 908. Instructions
in boundary dispute approved. Smith v. Cur-
tice [Neb.] 106 N. W. 460.

Question (or the jury; Evidence as to the
location of a line. Moore v. McClain [N. C]
54 S. E. 382; Haynes v. Dallas [Tex. Civ.
App.] 94 S. W. 434. Evidence on an issue as
to thQ length of certain lines. Giddings v.

Thompson [Tex. Civ. App.] 92 S. W. 1043.
An issue concerning a boundary relative to
which there is evidence should be submit-
ted. Cla"wson v. Wilkins [Tex. Civ. App.]
93 S. W. 1086.

Evidence Sufficient to establish a boundary.
Camp V. League [Tex. Civ. App.] 92 S. W.
1062; Spurlin v. Hauser [Iowa] 105 N. W.
373. To sustain a finding as to the location
of a boundary. Harris County Irr. Co. v.

Hornberger [Tex. Civ. App.] 94 S. W. 145.
That a subsequent survey correctly retraced
a former one. Christenson v. Simmons [Or.]
82 P. 805. That a line mentioned in the
patent of a tract as 294 poles long was in
fact only 194 poles long. Morgan v. Lewis
[Ky.] 92 S. W. 970. The declaration of a
former owner as to the boundary and the
general repute for many years is sufficient
to sustain a flinding as to its location. Good-
son V. Fitzgerald [Tex. Civ. App.] 90 S. W.
898.

16. Method of locating lost corners and
lines. Davis v. Com. Land & Lumber Co..
141 P. 740. Proper method of determining
location of closing line of a boundary where
the corners were ascertained, and the calls
for courses clear. Cooper v. Henderson
County [Ky.] 90 S. W. 576. Where the
boundaries of a tract as given in a patent
based on a survey made at the instance of
the patentee extend beyond the state line

that portion which lies within the state
.'?hould be ascertained by the usual methods
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to be enforced with reference to the dispute which when applied will leave no dis-

pute, the question is one of law." An omitted line in a patent may be supplied

by reference to the original plat or survey." Where it is manifest that -a line has

been omitted by mistake and the undisputed calls enable this mistake to be cor-

rected by supplying the line, it is the duty of the court to make the correction.^.*

"Wliere more objects are embraced in a call than are possible, that course must be

run which includes the majority of them.^" All evidence tending to show the true

location of the line is admissible.-^ Evidence of general repute is admissible-*

and the tract should not tie relocated so as
to place it all within the state. Bramblet v.

Davis [C. C. A.] 141 P. 776. Where a sur-
veyor runs a line at the instance of one
party and testifies unequivocally that it is

the true line, and such testimony is not con-
tradicted nor is any other survey nlade by
the adjoining owner, the survey so made
will he taken as correct. Liddle v. Blake
[Iowa] 105 N. "W. 649. The testimony of a
surveyor who ran a line at the instance of
one party is not conclusive. Id. The re-
ports of a surveyor who surveys at the in-
stance of disputing owners at their respect-
ive requests is not binding on the other.
Huff V. Woolsey [Ky.] 92 S. W. 572.

17, As to the location of a disputed pat-
ent. Kerr v. De Laney [Ky.] 91 S. W. 286.

IS, 19, 20. Kerr v. De Laney [Ky.] 91 S.

W. 2S6.

21. See 5 C. L. 434. n. 29.

Held admissible: Where a surveyor who
had been ordered to make a survey stated
that he could not indicate on the map a
party's contention it was not error for the
court to direct liim to plat it out and later
be examined concerning it. Bullard v. Hol-
ling-sworth [N. C] 53 S. B. 441. A surveyor
who surveyed a line and to whom another
pointed out a cove where he said the line
ran may on a question of boundary testify
that the line run by him was the line of the
survey as pointed out to him. Goodson v.

Fitzgerald [Tex. Civ. App.] 90 S. W. 898. An
expert surveyor may testify that property
described in field notes was embraced within
metes and bounds of deeds examined by him.
Camp V. League [Tex. Civ. App.] 92 S. W.
1062.

Deeds originating from the same grantor
though covering a different tract from that
in dispute are admissible as showing what
particular parcel of an entire tract formerly
held by him was intended to be conveyed by
the deed to one of the parties litigant. Lee
V. Giles [Ga.] 62 S E. 806. On an issue as to
a disputed boundary, evidence of a deed of
adjoining land was admissible in connection
with other testimony showing that the^ land
was fenced, for the purpose of showing the
identity of fence rows found near the bound-
ary in question. Camp v. League [Tex. Civ.
App.] 92 S. W, 1062. Where both. sets of
meanderings are in evidence, a surveyor
who made one may not testify that in his
opinion those made by him correspond with
the other set. Goodson v. Fitzgerald [Tex.
Civ. App.] 90 S. W. 898. On an issue as to
the location of a boundary evidence of the
location of a division fence is admissible.
Ross V. Boy [Ala.] 39 So. 683. Where the
location of a county line was uncertain and
the line between owners was the county

line, it is permissible to show that fences
had been built and a line recognized for
many years and that the line run between
the lands of the parties by processioners
was a continuation of the line so recognized.
Ivey v. Cowart [Ga.] 52 S. E. 436. On an
issue as to a disputed boundary, a map made
many years before and produced from the
proper custody held admissible to establish
the line in dispute. Cravath v. Baylis, 99 N.
T. S. 973. The opinion of a surveyor as to
a certain supposed monument is a conclu-
sion. Clarke v. Case [Mich.] 13 Det. Leg. N.
193, 107 N. W. 893. Where one coterminous
owner pleads an agreement fixing a bound-
ary line, evidence of the statements of the
other as to the agreed line is competent.
Berry v. Evans [Ky.] 89 S. W. 12.

Ante litem mortem declarations of a de-
ceased disinterested witness are admissible
as to the location of a corner. Bullard v.

HoUingsworth [N. C] 53 S. B. 441. Declara-
tion as to boundaries made by one since de-
ceased at a time wlien he was in possession
of the land are admissible. Driver v. King
[Ala.] 40 So. 315. The declaration of one in
possession when pointing out his bound-
aries at a time when he had no interest in
misrepresenting them is admissible on a
question as to location of the line. Good-
son V. Fitzgerald [Tex. Civ. App.] 90 S. W.
898.
Inadmissible: Field notes of a survey

made many years after the location of a
survey in question by a surveyor who had no
knowledge of the survey are not admissible
on the issue of boundary. Goodson v. Fitz-
gerald [Tex. Civ. App.] 90 S. W. 898. County
commissioner's court records showing that a
road was laid out where a party claimed the
boundary to be held inadmissible where it

was shown that he was in possession on
both sides' of the disputed boundary. Camp
V. League [Tex. Civ. App.] 92 S. W. 1062.
When a boundary was a county line and
processioners ran and marked the line and
later It was In dispute between the parties
it is not permissible to show that at the time
of the processioning one of the parties pro-
posed that a line should be started at a
point where the county line was not dis-
puted and both sides should abide by it.

Ivey v. Cowart [Ga.] 52 S. E. 436. In a pro-
ceeding to establish a boundary where
plaintiff claimed under a grant one of the
calls of which was the line of a senior
grant, a surveyor may not testify as to
whether the calls of plaintiff's grant, the
beginning point being established as it would
ever reach any line of the senior grant.
Hill V. Dalton [N. C] 52 S. B. 273. Where
a defendant in a suit Involving title pleaded
a boundary line agreement which was
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stockholder in a national bank.*^ So also one who takes national bank stock as a

pledge or collateral security, and puts his name on the registry as the owner of such

stock, becomes liable as a stockholder.*" A stockholder cannot escape liability as

such by a colorable trajisfer to another person for his benefit,*' or by colluding with

an irresponsible person with the design to substitute the latter in his place.^* But
the O'riginal stockholder cannot be held liable unless the bank was practically in-

solvent at the time the transfer was made, and its condition was-loiown or ought

to have been known to the stockholder ma;king the transfer.*^ The gist of the lia-

bility in such case is the fraud implied from selling with notice of the insolvency

of the bank, and with intent to evade the double liability imposed upon the stock-

holder by the national banking act.'"' This bad faith may be shown by the fact

that the bank was known to him to be insolvent, but notwithstanding this the trans-

fer would be valid if made to a person of known financial responsibility.""- The
transferor is not liable, however, for debts created after the transfer."^ Where a

personal liability under U. S. Rev. St. § 5151,

held, that the personal liability of a share-
holder cannot be regarded as contractual for
the purpose of making applicable the three-
year limitation prescribed by the "Washing-
ton Code, § 4800, Subd. 3, for bringing "an
action upon a contract or liability express
or implied which is not in writing and does
not arise out of any "written instrument,";
The effect of the holding was to dismiss the
case as falling within the two-year limita-
tion clause of the statute. McClaine v. Ran-
kin, igY U. S. 154, 49 Law. Ed. 702. The
holding- is based on the theory that by rea-
son of the necessity of the intervention of a
receiver, bet"ween the creditors of the bank
and the stockholders to enforce the liability

of the latter, the liability is not contractual,
but purely statutory. The great -weight of
authority is to the effect that the personal
liability of stockholders' over and above the
value of their stock to the creditors of a
corporation is a contractual one, the law
making them liable being a part of the con-
tract which they assumed on becoming
stockholders. Ferguson v. Sherman, 116 -Cal.

169, 37 L. R. A. 622; Bell v. Farewell, 176
111. 489; Whitman v. Oxford Nat. Bank, 176
U. S. 559, 44 Law. Ed!. 687; Hancocli Nat.
Bank v. Ellis, 166 Mass. 414, 55 Am. St. Rep.
414; Pulsifer v. Green, 96 Me. 438. The fore-
going cases relate to th^ effect of the Kan-
sas Constitution as to liability of stockhold-
ers , outside the state. Also, see Howarth v.

Angle, 162 N. Yy 179', 47 L. R. A. 725, and
Howarth v. Lombard, 175 Mass. 570, where
the constitutional provision in question was
very similar to the section of the Federal
Statutes here involved. There are, how-
ever, decisions to the effect that such liabil-

ity is not contractual. Halsey v. McLean, 12

Allen, 439, 90 Am. Deo. 157; Crippen v. Leigh-
ton, 69 N. H. 540, 46 L. R. A. 467; Hancock
Nat. Bank v. Farnham, 20 R. I. 466. But in

Concord Nat. Bank v. Hawkins, 174 U. S.

364, 43 Law. Ed. 1007, the liability created
by the section here in question was held to

be contractual, and it is diiBcult to see the
ground for a different holding when the ap-
plication of the Statute of Limitations is in
question. On the whole the dissenting opin-
ion of Justices White, Brown and McKenna
seems to h9.ve the better support In both au-
thority and reason. See Carrol v. Green, 92

U. S. 509, 23 Law. Ed. 738; Corning v. Mc-
7 Curr. Law — 34

Cullough, 1 N. Y. 47; Piatt v. Wilmot, 193
U. S. 602, 48 Law, Ed. 809; note 34 L. R. A.
750; Morawetz Corp. §§ 872-875.—3 Mich. L.
R, 658.

85. Even in a state where a married
woman cannot bind herself by a contract, a
married woman who receives stock in a na-
tional bank by the bequest is liable as a
stockholder, the' right to be a stockholder,
however, being given to her by the laws of
such state. Christopher v. Norvell, 201 U.
S. 216, 60 Law. Ed-. .

86, 87. McDonald v. Dewey, 202 U. S. 510,
50 Law. Ed. .

88. It is immaterial in such case that the
stockholder may be able to show considera-
tion for the transfer. McDonald v. Dewey,
202 U. S. 510, 50 Law. Ed. —

.

89. Since the transfer is prima facie valid,
and shifts to the transferee the burden of
the responsibility, which can be laid upon
the original stockholder only in case of bad
faith, or evidence of a purpose to evade lia-
bility. McDonald v. Dewey, 202 U. S. 510.
50 Law. Ed. .

90. In short, the question of liability is
largely determinable by the presence or ab-
sence of an intent to evade liability. Tlfp
fact that the sale was made to an insolvent
buyer is doubtless additional evidence of the
original fraudulent intent, but would not be
in itself sufficient to constitute fr'aud with-
out notice of the insolvency of the bank.
The stockholder i.y not deprived of his right
to sell his stock by the fact that the sale is
made to an insolvent person, unless it be
made with knowledge of the insolvency of
the bank. McDonald v. Dewey, 202 U. S.
510, 50 Law. Ed. .

91. The burden of showing that tfie trans-
feree is Anally responsible is upon the trans-
ferror. McDonald v. Dewey, 202 U. S. 510,
50 Law. Ed. .

92. See U. S. Rev. St., § 5210 (U. S. Comp.
St. 1901, p. 3498), requiring a list of the
names and residences of the shareholders
and numbers of shares held by each to be
kept in the banking house subject to the in-
spection of shareholders and creditors, and
section 5139 (U. S. Comp. St. 9101, p. 3461),
providing that every person becoming a
shareholder by transfer of shares to himself
shall succeed to all the rights and liabilities

of the prior holders of such shares, and that
no change shall be made in the articles of
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national bank goes into voluntary liquidation/^ the liability of the stockholders

may be enforced by a bill in equity in the nature of a creditor's bill.^* The liability

of the stockholders of a national bank accrues when the assessment is made by the

comptroller of the currency.**^ A circuit court of the United States has jurisdic-

tion of a suit by a receiver of the national bank to enforce a stockholder's liability,

where the amount involved is more than $500.°" The liability of the stockholder

survives his death, and may be enforced against his estate.^^

State interference and powers of state courts.^^—^While the state has no power

to enact legislation contravening the Federal laws for the control of national banks,""

congress has provided that, for actions against such banks at law or in equity, they

shall be deemed citizens o£ the state in which they are located, and that in such cases

the circuit and district courts of the United States shall have such jurisdiction only

as they would have in cases between individual citizens of the same state.^ The
stockholders of a national bank may, therefore, enforce their right of inspection

of the books of the bank by mandamus from a state court.^ But it does not follow

that the courts will compel the inspection of the bank's books under all circum-

stances.^ An attachment cannot issue from a state court against a national bank

before final judgment.*

association iDy which the rights, remedies,
or securities of the existing creditors of the
association shaU be impaired. McDonald v.

Dewey, 202 II. S. 510, 50 Law. Ed. .

93. See U. S. Rev. St. § 5220 (U. S. Comp.
St. 1901, p. 3503.) A stockholder of a national
bank who votes against voluntary liquida-
tion is nevertheless legal as a stockholder
where the requisite amount of stock is voted
in favor of such liquidation. Poppleton v.

"Wallace, 201 U. S. 245, 50 Law. Ed. Where
a national bank, being in failing circum-
stances, made arrangements with another
national bank whereby such latter bank as-
sumed and paid the obligations of the former
and to reimburse and secure the latter bank
the former turned over certain property and
executed its non-negotiable notes, secured
by a pledge of other assets, it was held that
upon the voluntary liquidation of the bank
which executed such notes the holder of the
notes' was entitled to maintain a bill to en-
force the liability of the stockholders in such
bank. Wyman v. Wallace, 201 U. S. 230, 50
Law. Ed. ; Prenzer v. Wallace, 201 U. S.

244, 50 Law. Ed. .

94. See 19 St. at L. 63, c. 156, § 2 (U. S.

Comp. St. 1901, p. 3509). The federal cir-

cuit courts have jurisdiction of such a bill

as involving a right given by a federal stat-
ute. Wyman v. Wallace, 201 U. S. 230, 50
Law. Ed. ; Frenzer v. Wallace, 201 U. S.

244, 50 Law. Ed. . Such a bill is not mul-
tifarious because in addition to seeking to
enforce the liability of stockholders, it s'eeks
to have the affairs of tlie bank wound up
and its assets applied upon his claim. Id.

05, A decision of a state court that the
statute of limitations begins to run against
such liability not when the assessment is

made against a stockholder, but is put in
motion by delay in making such assessment,
involves a Federal question so as to be re-
viewable by a writ of error from the Fed-
eral supreme court. Rankin v. Barton, 199
U. S. 228, 50 Law. Ed. . The assessment
made by the comptroller of the currency is

conclusive as to the amount to be collected.
Christopher v. Norvell, 201 U. S. 216, 50 Law.
Ed. .

96. Rankin v. Herod, 140 F. 661.
97. Under Comp. Laws Michigan 1897,

§§ 9411 et seq., and § 9380, only absolute
claims against a decedent's estate are barred
by the failure to present to commissioners
of the probate court, and even "where a con-
tingent claim- becomes absolute within the
time limited for the presentation of claims,
such claim is not barred by failure to pre-
sent to such commissioners, where at the
time such claim became a)3Solute the final
account of the administrator had been set-
tled. This doctrine applied to the claim of
a receiver of a national bank based on the
liability of the decedent as a stockholder.
Rankin v. Herod, 140 F. 661.

98. See 5 C. L. 353.
09. Guthrie v. Harkness, 199 U. S. 148,

50 Law. Ed. .

1. 25 Stat, at L. 433, chap. 866 (U. S.

Comp. 1901, p. 508). Guthrie v. Harkness,
199' U. S. 148, 50 Law. Ed. .

2. The common-law right of a stockholder
to have an inspection of the books of the
corporation was not curtailed, U. S. Rev. St.,

§ 6211 (U. S. Comp. St, 1901, p. 3498), re-
quiring reports to be made to the comp-
troller of the currency, or by section 5240
(U. S. Comp. St. 1901, p. 3516) providing the
appointment of examiners to investigate the
condition of national banks, or by section
5241 (IT. S. Comp. St. 1901, p. 3517) providing
that no association shall be subject to any
visitorial powers other than such as are au-
thorized by this title or are vested in the
courts of the justice. Guthrie v. Harkness,
199 U. S. 148, 50 Law. Ed. .

3. In issuing the writ of mandamus the
court will exercise a sound discretion, and
grant the right under proper safeguards to
protect the interests of all concerned. The
writ Should not be granted for speculative
purposes, or to gratify idle curiosity, or to
aid a blackmailer, but it may not be denied
to the stockholder whO' seeks the informa-
tion for legitimate purposes. Guthrie v.
Harkness, 199 U. S. 148, 50 Law. Ed .—

.

4. U. S. Rev. St., § 52+2 (U. S. Comp. St.
1901, p. 3517). Merchants' Laclede Nat. Bank
V. Troy Grocery Co. [Ala.] 39 So. 476. This
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Usury by national han'ks.'^—The national banking act is exclusiYe on the sab-

ject of usury with respect to the national banks, thus repealing all other laws with

respect to usury so far as they might apply to the national banks."

§ 4. Saving hanks. Powers.''—In Vermont a saving bank cannot make a con-

tract or agreement to loan or extend the time of payment of a loan on personal se-

curity for longer than a year.^

Bules.^—Deposits in a savings bank cannot ordinarily be transferred except ac-

ccording to the rules of the baiik.^"

Payment of deposits.^^—In the absence of something in the rules imposing a

greater liability, the bank is only bound to exercise ordinary care not to pay the

fund to the wrong person.^^ Where the rules of the bank provide that a payment
to a party presenting a passbook shall be deemed a good and valid payment to the

owner of the deposit, the negligence of the depositor in permitting his book to come

into the hands of unauthorized parties is primarily the cause of the loss due to a

payment to them, and the bank is not liable in the absence of negligence.^^ The
relations of a depositor in a savings bank witli the bank with reference to a with-

drawal of the fund depend almost entirely upon the rules of the bank which are

brought home to the depositor,'* such rules being a part of the contract between

the parties and binding upon them.'^^ A passbbook is at most only evidence of the

contract between the bank and the depositor.'" A rule requiring its presentation

in order to transfer the account may be waived by the bank in so far as it is for its

benefit.'^ A depositor in a savings bank may assign or transfer his interest in his

prohibition cannot be waived by the par-
ties. Id. The construction placed upon this

statute by the United States supreme court
is binding upon the state courts. Id.

5. See 5 C. L. 354.

6. Schlesinger v .Lehraeir, 49 Misc. 419,

99 N. T. S. 819.

7. See 5 C. L. 354.

8. See V. S. 4099. An agreement that a
note is to run along^ indefinitely, provided
that the interest is kept paid, the only lim-
itation being- the time when the bank shall

become dissatisfied with the security and
shall call for payment, does npt violate this

provision. Lyndon Sav. Bank v. Interna-
tional Co. [Vt.] 62 A. 50.

9. See 5 C. L. 355.

Note: To be binding on a depositor, by-
laws must have been assented to by him.
Wells v. Black, 117 Cal. 157, 59 Am. St. Rep.
162, 37 L. R. A. 619; Ackenhausen v. Peo-
ple's Sav. Bank, 110 Mich. 175, 64 Am. St.

Rep. 338, 33 Li. R. A. 408. The assent of de-
positors may be implied, even though the
by-laws require depositors to subscribe a
certain book. Giftord v. Rutland Savings
Bank, 63 Vt. 108, 25 Am. St. Rep. 744, 11 L.

R. A. 794. It is generally held that accept-

ance and use of a pass book containing by-
laws is an implied assent. Ladd v. Augusta
Sav. Bank, 96 Me. 510; Chase v. Waterbury
Sav. Bank, 77 Conn. 295. And in Warhus v.

Bowery Sav. Bank, 21 N. T. 543, assent was
iftaplied against a depositor not familiar with
the English language. And as to illiterate

persons, see Burrill v. Dollar Sav. Bank, 92

Pa. 134, 37 Am. Rep. 669. That knowledge
of rules printed in the pass book is not im-
puted, see Wells v. Black, 117 Cal. 157, 59

Am. St. Rep. 162, 37 L. R. A. 619'.

10. Where the pass book contained printed
rules that the depositor in order to with-
draw money must present the book or that

when the book iS' presented by another than
the depositor it shall be accompanied by the
depositor's written order, the poss.ession of
such a pass book under an agreement where-
by it was intended to transfer the deposit
was insufficient to operate as a transfer.
Drefahl v. Security Sav. Bank [Iowa] 107
N. W. 179.

11. See 5 C. D. 355.
12. Campbell v. Schenectady Sav. Bank,

99' N. T. S. 927. Plaintiff held not to have
been prejudiced by failure of bank officials
to make inquiries of the payee as to why
plaintiff did not herself come to the bank,
where she was, or the relationship existing
between her and the payee, where, if the
bank did not know the facts, such inquiries
would have elicited them. Id. Pact that
after a period of time the money is drawn
in a lump, or in different checks, is not so
unusual or improbable a transaction as to
charge officers with negligence in making
such payments. Id. Evidence held to show
that bank exercised ordinary care in making
payments to third person, particularly where
it appeared that payee was authorized to
draw a part of the money. Id.

13. Campbell v. Schenectady Sav. Bank,
99 N. T. S. 927.

14. Campbell v. Schenectady Sav. Bank,
99 N. Y. S. 927. Under Laws 1892, p. 1895,
c. 689, § 113, providing that deposits shall
be repaid under such regulations as trustees
shall prescribe, etc. Id.

15. Rule that a payment to a party pre-
senting a pass book shall be deemed a good
and valid payment to the owner of the de-

posit. Campbell v. Schenectady Sav. Bank,
99 N. Y. S. 927.

16. Augsbury v. Shurtliff, 99 N. Y. S. 989.

17. Presentation of pass book held unnec-
essary where bank recognized order that ac-

count of depositor should be paid to her
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deposit for a good and valuable consideration without the deliveiy of the passbook

representing such deposit.^^

§ 5. Loan, investment, and trust companies.^"—The statutes of various states

must be consulted with reference to the organization of trust companies,^" their

right to transact business,^^ their powers/^ and the liability of stockholders therein.-''

husband if he survived her, and notifled par-
ties that their wishes would be respected
and presentation of booli was unnecessary.
Aug-sbury v. Shurtliff, 99 N. Y. S. 989. Evi-
dence in action to recover savings bank pass-
book issued to plaintiff's testatrix held to

show that order authorizing transfer of book
and account to defendant was delivered to,

and acted upon by, bank prior to death of

testator. Id.

18. Bank must recognize valid transfer
though assignee does not have possession of

passbook. Augsbury v. Shurtliff, 99 N. Y. S.

989.

19. See 5 C. L. 356.

20. In Waslsington trust companies can-
not be incorporated under the general in-

corporation laws. Such companies must be
incorporated under Laws 1903, p. 367, c. 176,

and cannot be incorporated under Ballinger's
Ann. Codes & St., § 4250 et seq. Tliis is so
even as to a trust company whose articles
of incorporation do not follow the language
of an act 1903, and does not include all the
items of powers named therein. State v.

Nichols [Wash.] 82 P. 741.

31. Under the general corporation laws of
Maryland trust companies which did not act-i

ually organize and begin business within
two years from granting of its charter has,

no right to organize and carry on business
until the bonus tax imposed by such laws
has been paid. See Acts 1900, p. 411, c. 272,

§§ 86a, 86c. Murphy v. Wheatley [Md.] 63
A. 62. The failure to pay such tax, however,
did not relieve stockholders', whO' had ac-
cepted dividends after the payment of the
tax, from their liability to creditors. Id.

In the absence of action by the state to for-
feit the charter of a trust company for the
nonpayment of such fax, such nonpayment
did not operate as a forfeiture. Id.

32. . In Maryland the purchas'e by a trust
company of its own shares, though merely
for a temporary purpose, was in violation of
Code Pub. Gen. Laws, art. 23, §§ 82-87, pro-
viding the method by which the capital of
a corporation may be reduced, and hence a
trust company which was subject to the pro-
vision of Acts 1892, p. 156, c. 190, § 851, mak-
ing the stockholders in trust companies lia-
ble to creditors for double the par value of
their stock, could not purchase its' OTvn stock;
such purchase being in effect a reduction of
the capital stock and thus a reduction of the
assets liable to creditors'. Maryland Trust
Co. V. National Mechanics' Bank [Md.] 63
A. 70. Where the executive committee of a
trust company were authorized by a by-law
to exercise all the powers of the board of
directors when the same was not in session,
such executive committee could not enter
into a contract whereby the trust company
purchased its own stock. Id. And wliere a
national bank knowingly advanced money
to a trust company for the purpose of pur-
chasing the stock of such trust company, it

was held that a court of equity would not

lend its aid to the bank in an effort to re-
cover the money so advanced. Id.

23. In JfeTv York the individual liability
of a stockholder in a trust company cannot
be enforced by suit until judgment has been
recovered against the company for the debt
thus, sought to be enforced, and an execu-
tion thereon has been returned unsatisfied,
in whole or in part. See Laws 1892, p. 1841,
c. 668, § 55. This statute is a portion of the
general stock corporation law, bu£ applies
to banking corporations, notwithstanding
law 1892, p. 1913, c. 689, § 162, imposing a
broatfer liability upon a stockholder in bank-
ing corporations. These two acts and laws
1869, p. 1813, c. 687, § 2, S'ubd. 4, defining
stock corporations so as to include banking
corporations, and section 33 making the pro-
visions of the general corporation la^v ap-
plicable to stock corporations, must all be
construed together. Gause v. Boldt, 49' Misc.
340, 99 N. Y. S. 442. Const, art. 8, § 7, mak-
ing stockholders of a banking corporation
responsible for the debts of the corporation
to the amount of their shares, was adopted
subsequently to Laws 1892, p. 1841, c. 68S,
§ 55, and, therefore, such section not being
in conflict with the constitutional provision,
did not affect such section so far as the con-
dition precedent to the enforcement of the
stockholders' liability is concerned. Id.
Only the intervention of a patramount au-
thority, rendering the performance of the
statutory conditions legally impossible, -will
excuse compliance. Id. The fact that the
calendars were so congested that the plaint-
i'ff could not obtain such a judgment is no
excuse for failure to obtain it before bring-
ing suit against the stockholder. Id. Nor
is the insolvency- of the trust company an
excuse. Id.

In Maryland the liability of stockholders
in deposits, etc., companies under Acts 1892,
p. 156, c. 109, § 851, is a contractual one, and
tlie obligation arising therefrom may be en-
forced by any appropriate remedy at law or
in equity. The right of action is transitory,
and may be pursued in a court of competent
jurisdiction in any state where such stock-
holder may be found. Myers v. Knicker-
bocker Trust 'Co. [C. C. A.] 139 F. 111. Act
1904, p. 597, c. 337, requiring the liability of
stockholders in trust, etc., companies under
Acts 1892, art. 23, § 85'1, to be enforced by a
bill in equity in the nature of a creditor's
bill organized by stockholders, instead of an
action against any stockholder to enforce
the individual liability of such stockholder,
held unconstitutional ^nder U. S. Const.; art.
1, § 10, prohibiting states from passing la^^s
impairing the obligations of contracts. Id.
Under Code Pub. Gen. Laws, art. 23, § 851,
as enacted by c. 109, p. 166, of the Laws 1892,
the stockholders of safe deposit, trust, guar-
anty, loan and fidelity companies, were liable
to the creditors of such companies to an
amount equal to t'wice the par value of the
stock held by them, regardless of whether or
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Where agents of a trust company mingle money collected for another with the cur-

rent funds of the company, and the fund is thus lost, such agents will be personally

liable to the owner therefor.^*

§ G. Deposits and repayment thereof; checks, drafts, certificates, receipts,

credits. Relation of hanker and depositor."^—The relation between a bank and a

general depositor is one of debtor and creditor ;
^° and this relation is not changed

by reason of the depositor being a corporation whose treasurer is also an officer of

the bank.^^ A private banker is personally liable to each depositor for the full

amount of his deposit.^'

Evidence of deposit.-^—A time check CTidencing a deposit signed by the presi-

dent of the bank in his individual capacity may be sulBcient to biad the banl?.^"

Letters of credit.^'^

Repayment of deposits.''^—The person in whose name a deposit is carried has

prima facie authority to check upon such deposit.'^ A check may be signed with

not they had paid their subscriptions. Murphy
V. "Wheatley [Md.] 63 A. 62. But In 1904 the
statute was changed so that such stockhold-
ers are now liable only to the extent of the
amount of their stock at par value thereof,

in addition to the amount invested in such
stock, so that the liability of such stock-
holders does not no^v exceed that of stock-
holders in banking companies. Id. Under
Code Pub. Gen. Laws, art. 23, § 851, the
stockholders of a trust company were liable

to depositors who became such prior to the
dates at which such stockholders acquired
their stock. Id.

24. Although at the time of such misap-
propriation it was the intent of such ^agents
to account for and return the money to the
owner upon demand. Sweet v. Montpelier
Sav. Bank & Trust Co. [Kan.] 84 P. 542.

Evidence in an action against agents of a
trust company for misappropriation of money
collected by them as such agents, held suiH-
cient to sustain the verdict. Id.

25. See 5 C. L. 357. '

26. Kearny v. Metropolitan Trust Co., 110
App. Div. 236, 97 N. T. S. 274. The moneys
deposited immediately become the property
of the bank, and the -latter becomes the
debtor of the depositor for the amount of the
deposit, the same being payable on demand,
and on checksi of the depositor. Smith's
Cash Store v. First Nat. Bank [Cal.] 84 P.

663.

27. "Where the treasurer of a brewing
company is, also the treasurer of a trust
company, and as treasurer of the bre'wing
company keeps its accounts in the trust com-
pany, tile relation between the brewing com-
pany and trust company is not thereby ren-
dered different from the ordinary relation of
depositor and banker, and the trust company
is not thereby rendered responsible for a
misappropriation by such treasurer of the
funds of the brewing company. Elk Brew-
ing Co. V. Newbert [Pa,] 62 A. 782. The fact
that the president of the brewing company
was also a director of the trust company at
the time of such misappropriation did not
render the trust company liable in the ab-
sence of fraud or collusion. Id.

28. This personal obligation cannot be
evaded by a transfer of the 'bank and its

deposits to a third person. Johnson v. Shuey
[Wash.] 82 P. 123. A party who opens a

bank and fraudulently pretends that it is

incorporated with a certain capital stoclc,

thus inducing persons to make deposits, and
then makes a fraudulent sale of the bank,
is liable to the depositors for the full amount
of their deposits. Id. In such case the
banker will be liable for all deposits in the
bank at the time of the transfer, or which
are deposited thereafter in ignorance of the
transfer, unless the failure of the depositor
to discover the transfer is due to negligence.
Id.

29. See 5 C. L. 357.

30. A party went to the banking house of
the defendant' bank to make a time deposit,
and ariked the president of the bank what
interest they were paying on money. The
president's OTvn testimony was to the effect
that he asked the party what amount she
had and how long it would be left. The re-
ply was about $1,600 to be left for six
months. He replied: "The bank is paying
3 per cent.; but, since you have come up
here so far, I will pay you 4." The party
then handed him an eastern draft for an
amount exceeding $1,600, and he wrote out
and returned a time check for the amount
payable at the bank in six months, with in-
terest at 4 per cent. This time check was
signed by the president in his individual
capacity, and it contained nothing to indi-
cate that the money was deposited with the
bank, or that the bank assumed any obliga-
tion for its repayment. But it was held
that the depositor might recover from the
bank in an action for money had and re-
ceived. First Nat. Bank v. Heim [Neb.] 107
N. W. 1019.

31. See 3 C. L. 418.
32. See 5 C. L. 358.
33. Where a bank has no notice of the

claims of third persons upon a deposit, it

will not be liable to such persons for amounts
paid by it upon the individual checlc of the
depositor. Boyle v. Northwestern Nat. Banli,
125 Wis. 498, 104 NJW. 917, 103 N. W. 1123.
Autliority of partner: A bank need not

look into the co-partnership articles in order
to learn the authority' of a general partner
to dra.w a "check; and where a member of a
firm Tvhich liad succeeded to the assets and
liabilities of another firm, drew a check for
the payment of an overdraft by the old firm,

it Twas held that the payment of such check
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a lead pencil/* or with the mark of the drawer; ^^ and the fact that the drawer of

a check is intoxicated at the time he signed the check does not necessarily render

the check invalid."" Ordinarily the issuance of a bank draft or check does not,

prior to its acceptance, operate as an assignment of a part of the fund against which

it is drawn,-'*^ and may be revoked at any time before payment or acceptance by the

drawee; ^^ nor is a bank liable to the holder of a check until acceptance or promise

to pay.^" And even where a banlc pa]^s a check by mistake, there being no funds

of the drawer on deposit at the time, the amount so paid may be rocovercd.*" A
cheek prim.a facie belongs to the payee, and can be presented only Ijy his proper

indorsement or that of his duly authorized agent.*^ An agreement between the

bank and the payee to defer payment of a clieck protects the bank from liability

for nonpayment though made imder mistake.*' The contract between a banker and

OTit of a deposit by the new firm was not a
misappropriation of such deposit. La Mon-
tagane v. Bank of New York Nat. Banking
Ass'n [N. Y.] 76 N. E. 33. See Partnership
6 C. L. 911.

34. Drefahl v. Security Sav. Bank [Iowa]
107 N. W. 179.

35. Evidence held sufficient to show gen-
uineness of signature hy mark. Drefahl v.

Security Sav. Bank [Iowa] 107 N. W. 179.

36. As Tvhere the check is executed in ful-
filment of a previous agreement. Drefahl
V. Security Sav. Bank [Iowa] 107 N. W. 179.

37. Clark v. Toronto Bank [Kan.] 82 P.
582. Where a bank fails and passes into the
hands of a receiver after it has issued a
draft upon a correspondent bank in which it

has funds on deposit, and the drawee has
notice of the receivership before the draft is

presented for payment, the title to such de-
posit passes to the receiver, and the holder
of the draft, in the absence of any special
circumstances, is entitled to no priority over
other creditors of the insolvent bank. Id.

A check on a bank operates as an assign-
ment pro tanto of the drawer's deposit ac-
count or fund in the bank. Loan & Sav.
Bank v. Farmers' & Merchants' Bank [S. C]
54 S. E. 364. The drawer of a check cannot
countermand its payment if it has passed
into the hands of a bona fide holder. Id.

There is sufficient privity between the bank
having the necessary funds for the payment
of a check on hand and the check holder, at
least upon presentation of the check for pay-
ment, to give the latter a right of action
against the bank if payment is wrongfully
refused. Id. The bank cannot occupy the
position of a mere stakeholder, and if sued
by the holder of a check which it refuses to
pay it cannot shift the contest onto the
drawer by depositing the money in court and
having him interpleaded as a substitute.
Where it refuses to pay on being notified
by drawer not to do so. Id.

In loTva the giving of a check upon a gen-
eral deposit is an equitable assignment pro
tanto of such funds as against an attaching
creditor of the depositor, Kuhnes v. Cahill
[Iowa] 104 N. W. 1025. Such an assignment
being absolute and the property not remain-
ing in the possession of the assignor does
not involve the recording acts. Id.

38. Hence in an action by the depositor to
recover the deposit, payment of a post-dated
check by tlie bank after the depositor Jiad
directed the bank not to pay it, was no de-

fense. People's Sav. Bank & Trust Co. v.

Lacey [Ala.] 40 S. 346. As against the de-
fense of payment by the bank of the depos-
itor's check, evidence of a verbal revocation
by notice to the "receiving teller" -wsls ad-
missible. Id.

39. Van Buskirk v. State Bank of Rocky
Ford [Colo.] 83 P. 778. The drawee of a
check is not liable to the liolder until ac-
ceptance in writing. See Laws 1S97, p. 235,
e. 64, p. 246. §§ 185, 189, p. 238, § 143. Id.; In-
terstate Nat. Bank v. Rlngo [Kan.] 83 P. 119.
An acceptance in writing being necessary,
information over the telephone that a check
is all right was insufficient to charge the
drawee, the drawer having in the meantime
stopped payment on the check. Van Buskirk
V. State Bank of Rocky Ford [Colo.] 83 P.
778.

40. Even from a creditor of the drawer,
who has received the money with kncwledge
that the drawer had no fundte or deposit
with the drawee. Merchants' Bank v. Su-
perior Candy & Cracker Co. [Wash.] 84 P.
604.

41. It Is the duty of a person receiving a
check by indorsement of the payee's agent to
inform himself of the scope of the agency,
and its powers and limitations. Salen v.

Bank of State of New York, 110 App. Div.
636, 97 N. Y. S. 361. A person who receiver
a check from an agent, with knowled.ge,
actual or constructive, that the agent is not
acting within his authority in transferring
the checks, is liable to the principal as for a
conversion of the check and the proceeds
thereof. Id. Where an agent takes checks
payable to his principal, and deposits them
as margins in his own speculative stock ac-
count witli his personal broker, he is not
proceeding within tlie actual or apparent
scope of his employment, to the knowledge of
such broker. Id.

43. S. gave check on bank of O. to G.
with understanding that G. should draw a
check against It for a less amount in favor
of K. which was done. K then drew a check
on bank of O. for the amount of G.'s check,
vvhlch bank refused to pay, and check was
protested. When G. presented S.'s check
bank refused to pay it because S.'s account
had been garnished, and bank and G. agreed
that check should not be paid until garnish-
ment was released. In suit by K. against
bank, held that he was entitled to recover
the amount of his check and protest fees,
but no damages. It not appeavi'-'°- that th-
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his customer is to pay the customer's checks or bills to' the person or persons desig-

nated by the customer and to none other.*^ If a check or bill is payable to order,

the banker has, only authority to pay it to the payee or to another person who be-

comes the holder by genuine indorsement,** and if he pays on a forged indorsement

cannot charge the payment of the depositor's account *'^ unless the loss complained

of is the result of the drawer's own fault or neglect.*" Where a check is delivered

by the drawer to one who fraudulently represents himself to be the agent of the

payee, the bank will not be protected in paying it on the fraudulent indorsement

of such agent unless the drawer was negligent in delivering it to him.*' In sucli

case the drawer is only bound to use the care of a man of ordinary prudence under

the circumstances, and, if he does so, is not precluded from holding the bank by

the fact that he is deceived in the transaction.*' Payment by worthless cheek will

not discharge the obligation ;
*^ but it is the duty of a person receiving a check to

exercise reasoii.able diligence in presenting the same for payment.^" If the payee

and the drawee reside, or have their places of business, in the same city or town,

presentment must be made before the expiration of business hours of the day next

after the day of the receipt thereof. ^^ If the payer and the drawer reside in different

places, the checks must be forwarded for presentment, by mail or other usual mode
of transmission, on the next day after the receipt thereof at the place in which the

payee resides or does business, if reasonably and conveniently practicable, and, if it

is not so practicable, then by the next mail, or other similar means of conveyance,

leaving after said date.^^

garnishment wajs ever released, even though
the garnishment was void. Kent & Co. v.

Bank of Ozan [Ark.] 94 .S. W. 700.

43, 44. Houser v. National Bank of Cham-
bersburg, 27 Pa. Super. Ct. 613.

45. Reason is that there is implied con-
tract by bank that it will not disburse de-
positor's money except on his order. House
v. National Bank of Chambersburg, 27 Pa.
Super. Ct. 613.

46. Rule not changed by Bills and Notes
Act 1901, § 23. Houser v. National Bank of
Chambersburg, 27 Pa. Super. Ct. 613.

47. Houser v. Nat. Bank of Chambersburg,
27 Pa. Super. St. 613.

48. Facts alleged held not to constitute
negligence. Houser v. National Bank of

Chambersburg, 27 Pa. Super. Ct. 613.

49. Payment of note by indorser with his

own check. Interstate Nat. Bank v. Ringo
[Kan.] S3 P. 119.

50. A person receiving a check, on a fund
in the hands of a bank, for the amount of

a demand against the drawer thereof, is

bound to exercise reasonable diligence in

making presentment thereof for payment, it

he wishes to avoid risk of loss by insolvency
of the drawee. Lewis, Hubbard & Co. v.

Montgomery Supply Co. [W. Va.] 52 S. B.

1017. See post § 8, subd. Duty to preserve
rights of parties.
Judicial notice: Though the courts cannot

take judicial notice of the existence of any
particular bank, or of any mode of business
peculiar to a given bank, tliey will take ju-

dicial notice that, in all cities and towns of

large population and extensive business,

within their jurisdiction, banks exist, and of

the fact that their operations are governed
by reasonable rules and regulations, to

which parties dealing with them, or in com-
mercial paper, are deemed to have subjected

themselves.
, Lewis, Hubbard & Co. v. Mont-

gomery Supply Co. [W. Va.] 52 S. E. 1017.
51. Lewis, Hubbard & Co. v. Montgomery

Supply Co. [W. Va.] 52 S. B. 1017.
Judicial notice; Courts cannot take judi-

cial notice of the business hburs of any par-
ticular bank, but the courts judicially know
that ordinarily banks in the cities and larger
towns of the state do not open their doors
for business at an hour earlier than 9 o'clock
a. m. Lewis v. Hubbard & Co. v. Montgom-
ery Supply Co. [W. Va.] 52 S. B. 1017.

52. Lewis, Hubbard & Co. v. Montgomery
Supply Co. [W. Va.] 52 S. B. 1017. In such
case, the drawer, by allowing his funds to
remain in the drawee bank, and the payee,
by accepting the check, evinces belief in the
solvency of the bank, and the former volun-
tarily takes the risk of its solvency duri,ng
the reasonable period necessary for present-
ment of the check in the usuarmanner. Id.
Neither the payee nor hiS' agent is required
to transmit such check by the only, or last,
mail of the day next after its receipt, if
such mail closes or departs at an hour so
early as to render it inconvenient for the
holder to avail himself of it. Id. What is
an unreasonably early hour in such case de-
pends upon all the circumstances of the
transaction and situation of the parties and,
the facts being free from controversy and
doubt, is a question of law for the court. Id.
The parties to a check drawn on a bank and
sent to a distant place to be forwarded for
presentation are deemed in law to have acted
with knowledge of the usual diligent method
of making such presentment through a bank
at the place to which it iS' sent, and to have
agreed to saaffer any reasonable delay inci-
dent to such mode of presentment. Id. In
the absence, therefore, of any agreement to
the contrary, and of any circumstance,

I
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Overdrafts:'^

Forged or altered checks and drafts.^*'—k payment cannot be charged against

the depositor's account luiless he has actually directed such payment to be made.'^

The bank upon which a check is drawn is, therefore, chargeable with Icnowledge

of the drawer's signature,^' and with the duty of paying' only upon proper indorse-

ment; ^'' and the depositor has a right to assume that the bank has ascertained the

indorsements on his checks to be geniiine and that no payments have been made,

except such as are authorized,^^ and where the depositor has no reason to suspect

payments to wrong persons, he is charged with no duty of investigation in regard

to such payments ;
^^ nor will the bank's liability be affected by the negligence of

the depositor in discovering the forgery,"" or by delay in giving notice thereof,"^

where the bank has not been injured by such negligence or delay. Tender of a

check which has been paid upon a forged indorsement may be waived by the

drawee.*'^ One who has, paid money to another upon a check bearing a forged in-

dorsement may ordinarily recover back the money paid, even though the other be

an innocent holder of the check for value. "^ But where the drawee bank pays a

forged checK which has been cashed by another bank, it cannot recover the amount

known to the payee, making it imprudent to

do so, he may indorse and deliver the check
to a bank for collection; but this' does not ex-
tend the time within which it must be for-

warded for the presentment. The bank,
however, in SMoh case, is not required to for-

ward it on the next day after its receipt by
the payee, if there be no reasonably con-
venient means of doing so, within the bank-
ing hours of that day. Id.

Where clicck delivered to agent of payee;
The drawer, in delivering a check to an
agent of the payee having no authority to

Indorse it, at the place of business o£ the
drawer, impliedly agrees to allow such addi-
tional time for presentment as may be neces-
sary for the transmission of the check to the
principal of the agent. Lewis, Hubbard &
Co. V. Montgomery Supply Co. [W. Va.] 53

S. E. 1017.
53,54. See 5 C. L. 360.

55. Kearny v. Metropolitan Trust Co., 110

App. Div. 236, 97 N. Y. S. 274.

56. Farmers' & Merchants' Bank v. Bank
of Rutherford, 115 Tenn. 64, 88 S. W. 939.

57. Payments made upon forged indorse-
ments are at the peril of the bank, unless it

can claim protection upon some principle of

estoppel or by reason of sio-me negligent act
chargeable to the depositor. Kearny v.

Metropolitan Trust Co., 110 App. Div. 236, 97

N. T. S. 274; Murphy v. Metropolitan Nat.
Bank [Mass.] 77 N. E. 693. A banker on
whom a check is drawn must ascertain at his
peril the identity of the persion named in it

as payee. It is only when he is misled by
some negligence or other fault of the dra^ver
that he can set up his own mistake in this
particular against the drawer. The burden
is upon the defendant to show that the pay-
ment was to the person named in the check
or, that tlie plaintiff was guilty of such neg-
ligence in regard to the payment as pre-
cludes him from recovery. Id.

Tlie deatli of the payee of a check to whom
fhe drawer has sent it, before it reaches its

destination will not excuse the bank for pay-
ing the check upon a forged indorsement
of the payee's name. Murphy v. Metropoli-

tan Nat. Bank [Mass.] 77 N. E. 693. In such
a case the check is eitlier payable to no
one, or it may be collected by the executor
or administrator, according to the circum-
stances attending the making and delivery
of it. Id.

Who may sue: A party who has given his
note in exchange for a check may maintain
an action against the bank upon which such
check is drawn to recover the amount
thereof, the bank having paid the check
upon a forged indorsement. Kearny v. Met-
ropolitan Trust Co., 110 App. Div. 236, 97 N.
T. S. 274..

58. Kearny v. Metropolitan Trust Co., 110
App. Div. 236, 97 N. T. S. 274. Unless there
is something to put the depositor upon in-
quiry, in which case it is the depositor's
duty to investigate. Murphy v. Metropolitan
Nat. Bank [Mass.] 77 N. E. 693.

59. Where a loan was negotiated through
an attorney representing the supposed bor-
rower, and a fraudulent mortgage was exe-
cuted and delivered in the name of such bor-
rower, and the lender drew his check pay-
able to such borrower, but the whole trans-
action was in fact a fraud, and the check
was paid upon a forged indorsement of the
payee's name, the interest on the loan hav-
ing been paid regularly by the attorney until
he absconded, it was held that the lender
was not put upon his inquiry as to the genu-
ineness of the payee's indorsement. Mur-
phy V. Metropolitan Nat. Bank [Mass.] 77
N. B. 693.

60. Kearny v. Metropolitan Trust Co., 110
App. Div, 236, 97 N. T. S. 274^

et. United States' v. National Exch. Bank,
141 F. 209; Murphy v. Metropolitan Nat. Bank
[Mass.] 77 N. E. 693.

62. Kearny v. Metropdlifan Trust Co., 110
.4.PP. Div. 236, 97 N. Y. S. 274.

63. United States v. National Exch. Bank,
141 F. 209. xThe declaration in an action by
a bank to recover money paid upon a check
on the ground that the indorsement of the
payee was forged, need not negative delay
in notifying the defendant of the forgery.
The court assumed for the sake of argument
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of such check from such other bank."* An indorsement by an agent for a purpose

outside of the scope of his employment is not a forgery.""

Set-off of debts due hank against deposit.""—As a general rule a bank may set-

off against a deposit a debt due from the depositor ; "' but as against the beneficiaries

of a trust account a bank cannot charge the individual indebtedness of. a depositor

against such account."^ A husband, in malcing a deposit of his wife's money, has

no authority to bind her by an agreement that the bank may apply the deposit to

a debt due by him."" A proper plea of set-off is necessary in order that a bank may
avail itself of any set-off which it may have against the deposit, where the depositor

sues for such deposit.'"

that undue delay on the part of the plaintiff

in notifying the defendant would constitute
a defense, but did not decide the point.
United States v. National Bank of Republic,
141 P. 208.

C4. Especially can the drawee bank not
recover from a remote indorsing bank -which
has cashed the check and indorsed it to an-
other bank other than the drawee. Farmers'
& Merchants' Bank v. Bank of Rutherford,
115 Tenn, 64, SS S. W. 939, questioning Peo-
ples' Bank V. Franklin Bank, 88 Tenn. 299,

12 S. W. 716, where it was held that a bank
that negligently cashed a forged check, pur-
porting to be drawn upon another bank, and
had upon itiJ indorsement of such check re-

ceived payment of the drawee bank, Is lia-

ble for the amount paid by it upon discovery
that the check is forged, and the fact that
the indorser bank is unable to give the name
of the person who presented the forged
check to whom it was paid, or to positively
identify such person, Is sufficient evidence
of negligence to make it liable, and ,that the
drawee bank will not be precluded from re-

covery by the fact that, relying upon the in-

dorsement of the indorsing bank, it paid the
check without investigation as' to its genu-
ineness. The drawee bank, by paying a
forged check and holding it, is estopped to

deny the genuineness of tlie drawee's signa-
ture, as against another bank which has
cashed the check. The drawee paid the check
and held it for thirty days. Farmers' &
Merchants' Bank v. Bank of Rutherford, 115
Tenn. 64, 88 S. W. 939. The drawee of a
check is not a holder in due course within
the rule that the indorser of a check war-
rants the genuineness of the check to all

subsequent holders in due course. Id. It is

negligence for the cashier of a bank upon
which a check is drawn to cash such check
without examining the signature closely, al-

though the check had been paid and was in-

dorsed by several other banlcs. Id.

AVlaere a forged cheek Is payable to tlae

bearer, it is not negligence for a bank other
than the one upon which the check is drawn
to cash such check without requiring the

bearer to be identified. Farmers' & Mer-
chants' Bank v. Bank of Rutherford, 115

Tenn. 64, 88 S. W. 939.

63. Under laws 1897, p. 721, c. 612, § 42,

and a bank which cashes the check is not
liable as for a conversion, where it had no
.knowledge that the agent exceeded his au-
thority in indorsing the checks. Salen v.

Bank of State of New Tork, 110 App. Div.

636, 97 N T. S. 361.

e«. See 5 C. L. 360.
67. Especially where the real purpose of

the deposit is to secure a note discounted by
the bank. Cherry v. City Nat. Bank [C. C.
A.] 144 F. 587. See post, this section, subd.
Specific Deposit.
Under bankruptcy acti "Where an insolv-

ent person lias money on deposit in a bank
subject to check, and also owes the bank
upon a promissory note, upon such insolvent
person being adjudged a bankrupt the bank
is entitled to have the amount of the bank-
rupt's deposit set off against the sum due
on the promissory note, and to prove its

claim against the bankrupt for the balance.
West V. Bank of Lahoma [Okl.] 85 P. 469.
Where an insolvent borrows money from a
bank and then deposits the money with the
bank, the crediting of such deposit upon the
indebtedness of the borrower before his
bankruptcy is not an unlawful preference.
Id.

68. Although the account is carried in the
name of the trustee without anything to in-
dicate its trust pature; as where a grain
broker deposited proceeds .of sales to his in-
dividual credit, and the bank charged to such
account the indebtedness of the broker to
the bank. Boyle v. Northwestern Nat. Bank,
125 Wis. 498, 104 N. W. 917, 103 N. W. 1123.

See Code §§ 2223, 2224. As where a party,
under a mistaken belief that a partnership
existed between himself and a decedent, pro-
ceeded to wind up the business, and made a
deposit of funds 'in a bank, it was held that
the bank held such deposit in trust for the
estate of the decedent, and had no right,

even with the consent of the administrator,
to apply the deposit upon a mortgage held
by it. First Nat. Bank v. Wakefield [Cal.]

S3 P. 1076. Where funds in litigation are
deposited in a bank, the bank's right to off-

set its own claims against sucli deposit is

subject to the order of the court; as where a
receiver deposits funds belonging to the es-
tate in a bank which is a party to the litiga-
tion, the bank cannot apply such deposit
upon its claims, nor plead such claims an off-

set to tlie receiver's demand for the deposit,
at least not in excess of the amount previ-
ously ordered by the court to be paid thereon.
State V. Corning State Sav. Bank [Iowa] 105
N. W. 159.

69. Peach v. Grubbs [Ala.] 40 So. 110.

70. In an action to recover a deposit the
bank cannot set up a claim as a bona fide

purchaser of a note of the depositor under a

general denial and a plea of payment, in the

absence of any claim in set-off or any aver-
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Set-off of deposit against deMs due hemic.—Upon the failure of a bank a de-

positor may set-ofi: the amount of his deposit against a debt due by him to the

bank."

Deposits received after insolvency.'''—A deposit made -while the bank is hope-

lessly insolvent to the knowledge of its officers may be recovered from the receiver

in preference to the claims of general creditors.''^ It is not necessary in such ease

that the depositor be able to- trace the identical monejr deposited into the receiver's

hands but it is sufficient that the amount which went into his hands was increased

by the amount of the deposit.'*

General and special deposits.''^''—A deposit with a bank, in the absence of terms

making it a special deposit, becomes immediately a part of its general assets, and

the bank thereby becomes the debtor of the depositor to the amount of the deposit.'"

The banJc has, in the absence of an agreement to the contrary, a general lien on all

securities and money deposited with it by a customer to secure the payment of his

indebtedness to it, and may apply such deposits to the extinguishment of the de-

positor's indel3tedness as it matures.''

Specific deposits.''^-^—!Money deposited for a specific purpose constitutes a trust

fund;'° and money may be even so deposited as to deprive the depositor of the

right to check upon or withdraw it until the purpose for which it was deposited

has been accomplished.^" But a specific deposit cannot be recovered from he re-

ment of ownership of the note. EUiott v.

Worcester Trust Co., 189 Mass. 542, 75 N. B.

944.

71. Where a bank depositor made a gen-
eral assignment, and a creditor of such de-
positor, without kno"w^ledg"e of sucli assign-
ment, attached the deposit on the same day
on which the assignment "was made, and the
bank, without knowledge of such assign-
ment, made a loan tO' the attaching creditor
in reliance upon the probability that the de-
posit "would be acquired by him, the attach-
ing creditor in effect being allowed to check
upon such deposit, and the bank thereafter
failed, the attaching creditor in the mean-
time having acquired the right to such de-
posit by an arrangement with the assignee
of the depositor, it was held that the attach-
ing creditor might set-off the deposit against
his liability for the amount' checked out by
him under the arrangement with the bank.
Renfro v. Yarbrough [Ala.] 39 So. 660.

72. See 5 C. D. 361.

73. Orme v. Baker [Ohio] 78 N. B. 439.
Knowledge of cashier as tO' hopeless insolv-
ency of bank imputed to the bank under the
circumstances. Id.

74. Identification of deposit held sufBcient,
where checks were collected by receiver sev-
eral days after his .appointment, and money,
though mingled with other funds, was not
credited to depositor on books of bank until
after receiver was appointed, and exact
amount of the deposit was known. Orme v.
Baker [Ohio] 78 N. E. 439.

75. See 5 C. L. 361.

70. Town of Manitou v. First Nat. Bank
[Colo.] 86 P. 75.

77. Bank held entitled to charge amount
of town warrants, which were due and pay-
able and which town refused to pay, with
interest thereon, against towns deposit.
Town of Manitou v. First Nat. Bank [Colo.]

86 P. 75.

78. See 3 C. D. 424.

79. The fact that a bank enters a specific
deposit of another bank as a general deposit
will not change the character of the deposit,
so as to deprive the correspondent bank of
the right to apply such specific deposit ac-
cording to the agreement upon which it was
deposited, as against the receiver of the de-
positing bank. Thus, where a bank dis-
counted the not© of the president of another
bank under an express agreement that the
proceeds were to be placed in a specific de-
posit to the credit of the borrowing bank,
not subject to check but to be retained as
security for and to be applied to the note
at maturity, it was held that the discount-
ing bank had the right, upon the insolvency
of the other bank, to apply the deposit to
the payment of the note; the transaction be-
ing really for the benefit of the bank which
failed, and the object thereof being merely
to swell the credits of such bank so as to
justify the amount of loans carried by such
bank. Cherry v. City Nat. Bank [C. C. A.]
144 F. 587.

80. Where the purchaser of real estate
has signed the completed act of purchase,
but does not take possession thereunder, and,
instead of paying the price, by agreement
with the seller, deposits the same in bank,
subject to the conditio nthat it shall not be
paid to the latter until the title to the prop-
erty shall have been examined and found to
be good, and where it appears that there is

a defect in the title, of which the purchaser
was informed when the act was signed by
him, and which it was the purpose of the
agreement and the deposit to give the seller
a reasonable opportunity to cure, the money
cannot be withdrawn by the purchaser with-
out the consent of the seller until such rea-
sonable opportunity shall have been ex-
hausted. Holliday v. Hammond State Bank '

[La.] 41 So. 198. The money so deposited is
placed beyond the control of the purchaser
and withheld from the seller, and the bank,



Cur. Law. BANKING AND FINANCE § 6. 379

ceiver of a bank, to the exekision of the claims of other creditors, upless such de-

posit can be identified.^^'

Trust funds.^^—A trust deposit may be created by accident or mistake/'' or by

the wrongful acts of the banl?.^* The fact that a bank has a claim against the trust

funds will not necessarily disqualify it from receiving the deposit of such funds. ^°

Trust funds on deposit, with a bank may be recovered from an assignee or receiver

of the bank vvhenever they can be traced; ^^ nor can the bank apply such funds upon

an individual debt of the depositor.*''

Slander of credit or damages for failure to pay cliecTc.^^—A bank is liable in

damages to a depositor for refusing to pay his check when he has sufficient funds on

deposit to pay it.*", Such liability is not controlled by the statute of limitations

relating to actions founded on fraud.""

Action to recover deposits.^^^As, a general rule an action to recover a general

deposit must be preceded by a formal demand for payment,"^ and the statute of

limitations begins to nm against the right to recover upon an open bank account only

after formal demand."^ But a cause of action upon a certificate of deposit is not

dependent upon a formal demand for payment."* Where the plaintiff claims that

not having been advised, by both parties of

either the failure or the fulfilment of the

condition, the purchaser has no right to draw
the money and the seller has no right to de-

mand that it- be turned over to him, and the

bank incurs no liability for damages for re-

fusing to honor the check of the purchaser
therefor. Id.

81. Italian Fruit & Importing- Co. v. Pen-
niman, 100 Md. 688, 61 A. 694.

82. See 5 C. K 361.

83. First Nat. Bank v. "Wakefield [Cal.-] 83

P. 1076.
84. Trust as to proceeds of collection cre-

ated by the failure of the bank to comply
with directions as to remittance. Hutchin-
son V. Nat. Bank of Commerce [Ala.] 41 So.

143. An indemnity bond executed to induce
a county treasurer to deposit county funds
in a bank is valid, regardless of whether It

was lawful for the treasurer to make such
deposit. "Weddington v. Jones [Tex. Civ.

App.] 91 S. W. 818.'

85. It was not necessarily wrongful for a
receiver to deposit funds belonging to the

' estate in a bank which was a party to the lit-

ig-ation. State v. Corning State Sav. Bank
[Iowa] 10 N. W. 159.

86. Trust as to proceeds of collection cre-

ated by failure of bank to comply with di-

rections as to remitting such proceeds.

Hutchinson v. National Bank of Commerce
[Ala.] 41 So. 143.

.87. Boyle v. Northwestern Nat. Bank, 125

Wis. 498, 104- N. W. 917, 103 N. W. 1123; First

Nat. Bank v. Wakefield [Cal.] 83 P. 1076.

See ante this section, subd. Set-off of Debts
Due Bank Against Deposit.

88. See 5 C. L. 362.

89. Where the refusal to pay was due to

an error of the bank teller in supposing that

the plaintiff's deposit was in the savings de-
partment of the bank. Lorick v. Palmetto
Bank & Trust Co. [S. C] 54 S. E. 206. The
liability of a bank to its depositor for sub-
stantial damages, temperate in amount, for

refusing to pay his check not exceeding his

credit, is generally if not universally recog-
nized. And it is not ' necessary to recovery
that there should be proof of special dam-

the law presuming that the result is

injurious to the credit of the depositor from
the general experience of men in such trans-
actions. Id. This rule applies even where
the bank officer, in refusing to pay the check,
expressly said the drawer had funds to her
credit in the savings department, and that
the check would be paid on presentation of
the passbook, and hence there was no dec-
laration against the solvency and reliability
of the depositor. Id.

90. Such an action is not controlled by the
three years' limitation provided for by Code
Civ. Proc. § 338, subd. 4, but by § 3339, re-
lating to actions upon contracts or other liti-

gations founded upon a written instrument.
Smith's Cash Store V. First Nat. Bank [Cal.]
84 P. 663.

91. See 5 C. L. 362.

92. One who deposits money for his credit
in such an account, without any special un-
derstanding to the contrary, is presumed to
accept the undertaking of the bank to pay
according to the general usage in such cases,
which is known to all men. There being
such a general custom, without some special
stipulation to the contrary, the contract be-
tween the bank and its general depositors,
by necessary implication, accords therewith.
So a breach of the bank's obligation to pay
upon a proper demand being made, or some
act on the part of the bank dispensing with
such demand, is essential to a cause of ac-
tion for recovery of it and set the statutes of
limitations running in respect to the debt.
Koelzer v. First Nat. Bank, 125 Wis. 595, 104
N. W. 838.

93. See Rev, St. 1898, § 4226. Mere bank
credits are an exception to tiie accounts re-
ferred to in this statute, since the demand
for payment is essential to put the bank in
defense. Koelzer v. First Nat. Bank, 125
Wis. 59'5, 104 N. W. 838. P.ev. St 1898, § 4222,
subd. 3, does not cover such case, it being
understood that the statutes begin to run
only from the time tlie cause of action is

complete. Id.

94. Koelzer v. First Nat. Bank, 125 Wis.

595, 104 N. W. 838.
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the bank wrongfully applied his deposit upon a note, plaintiff's failure to return

the note to the bank is not per st; a defense.'^ An action to reccver a bank deposit

may be maintained by a person for whose benefit the deposit was made,"" or by the

equitable owner thereof.*' Questions of pleading °* and evidence "^ are considered

in the notes.

Notes payable at hanh.—There is an implied understanding that the bank shall

pay notes made by the depositor payable at the bank ; ^ and it is not only the privilege

of a bank to charge an overdue note to the deposit account of the maker/ but as to

a surety on the note, it is the duty of a bank to apply the maker's deposit upon the

note.^ But this rules does not apply where the depositor notifies the bank not to-

apply his deposit to any notes without notice to him.*

95. As where the note was received hy
the plaintiff with other voucliers, no demand
having' been made by the defendant therefor,
and it not appearing that the defendant was
injured by the plaintiff's failure to return
the note before the suit. Elliott v. "Worces-
ter Trust Co., 189 Mass. 542, 75 N. B. 944.

96. As -where a vendee of a naining claim
deposited with the defendant a certain sum,
to be paid to the plaintiff upon the perform-
ance by him of his part of the contract and
upon the failure of such vendee to make first

payment agreed upon in such contract.
Peirson v. Pierce [Wash.] 84 P. 731. In sucii
ease the vendee may be substituted as de-
fendant, the bank having paid the money
into court. Id. Such an action is an action
for the recovery of specified property, under
2 Ballinger's codes and statutes, § 6506, pro-
viding that on appeal from^ a judgment for
the recovery of money the appeal bond shall
be in a penalty double the amount of dam-
ages and costs recovered. Id. Newly dis-
covered evidence that a co-purchaser was to
receive a commission from the plaintiff was
evidence of fraud, but not sufficient to re-
quire a new trial. Id.

97. Where in an action by a party claim-
ing to be the equitable owner of a bank de-
posit, several interveners claimed the de-
posit as equitable OTvners, it was held that
the amount upon which the plaintiff's pro-
portion should be based upon distribution
was the lowest balance to the credit of the
depositor between the time "when the plaint-
iff's money was deposited and the time when
the first deposit was made for the interven-
ers. Boyle v. Northwestern Nat. Bank, 125
Wis. 498, 104 N. W. 917, 103 N. W. 1123.

98. In an ordinary action art law to re-
cover specified items of deposit, the plaintiff
cannot recover upon proof of other deposits.
Boothe V. Farmers' & Traders' Nat. Bank
[Or.] 83 P. 785. An allegation in an action
to recover a deposit that the deposit was
made on or about February 21, 1903, did not
preclude the plaintiff from relying upon a
deposit made on February 24, 1903. Elliott
V. Worcester Trust Co., 189 Mass, 542, 75
N. E. 944.

99. In such an action parol evidence is

admissible to vary the contract pursuant to
w^hich the deposit was made. Peirson v.

Pierce [Wash.] 84 P. 731. In an action upon
a certificate of deposit, wherein the defend-
ant pleaded payment and relied among other,
things upon the staleness of the claim, it

was held that the abstracts of the bank

made by a deceased expert in other proceed-
ings were admissible to contradict the testi-

mony of the bookkeeper of the defendant
firm, such bookkeeper having no personal
knowledge of the transaction and having
testified entirely from memory, Rosenstock
V. Dessar, 109 App. Div. 10, 95 N. T. S. 1064;
The fact that a certificate of deposit has
been in plaintiff's possession for more than
twenty years is evidence of payment. Id.

Where an administrator seeks to recover a
deposit made by the decedent, he must sho"w
that such deposit existed at the time of the
decedent's death, and where the date of the
decedent's death did not appear, a pass book
of the decedent's account showing a deposit,
but also showing that the deposit was with-
drawn several months later, was sufficient to
sustain a recovery. Harris v. State Bank, 97
N. T. S. 1044.

1. See Rev. Laws, c. 73, § 104. But this
would not include notes made long before,
and payable at another bank. Elliott v.

Worcester Trust Co., 189 Mass. 542, 75 N. E.
944.

2. Partnership note: Where nothing ap-
pears to sho"w that an indorsement of a note
in the partnership name by one of the part-
ners was without authority of the other
partner, and there is nothing to show that
the transaction is not within the scope of
the partnership business, or to put the bank
upon its guard as to- the true nature of the
transaction, the bank may charge such note
to the deposit account of the continuing
partner after the dissolution of the firm, al-
thouglTL the indorsement Tvas made by and for
the benefit of the other 'partner. Calvert
Bank v. J. Katz & Co., 102 Md. 56, 61 A. 411.

In an action by a continuing partner against
a bank to recover the amount of a note
"which was charged to the plaintiff's account,
after the dissolution of the firn^ there was
no question of recoupment, and it was error
to charge upon that theory. The only ques-
tion in the case "was the right of the bank
to charge tlie note to the plaintiff. Id. In
such case the defendant's liability is for the
jury. Id.

3. Tliough the deposit is not made until
after the maturity of the note. Bank of
Taylorsville v. Hardesty [Ky.] 91 S. W. 729.

4. Where a bank acquired tlie assets, in-
cluding the deposits, of another bank, it took
such deposits subject to and with notice of
the conditions upon which the deposits "were
held by such other bank, and was bound bv
a notice to the other bank not to apply theni
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Certification.^—In the ordinary course of business of a bank the certifying of

a checlv imports that the drawee has funds of the drawer at the time, of which a

sufheient sum shall be retained to meet the payment of the paper on presentation,"

and to give validity to negotiable paper, so as to facilitate its circulation, the rules

of law impose upon a bank primary liability for certified checks drawn upon it by

a depositor or a customer ; ^ but where an agent of a bank draws a draft, payable

to himself, or certifies a check which he issues, whereby the fimds of the bank are

or may be withdrawn for his benefit, the transaction is extraordinary, and before the

banli can be rendered liable thereon the person receiving such draft or check is

bound to make inquiry from other officers of the bank in respect to the validity of

the paper.*

§ 7. Circulating notes."

§ 8. Loan and discounts.^"—Acts forbidding unincorporated persons from
conducting a banking business, do not necessarily render invalid, a contract for the

loan of money by an unincorporated banking company,^^ and One who borrows money
from such a de facto bank cannot set up, in defense to an action to recover such

money, that the bank is not a legally constituted bank.^^ A bank may, under agree-

ment with a depositor, make loans out of the latter's deposit ;
^'^ but a bank has no

authority growing out of the relation of depositor and banker to make a loan for

the depositor out of his deposit." The depositor, hoivever, may ratify such a loaQ.'^"

Where a bank discounts paper for one of its depositors, giving him credit

therefor upon its books for the proceeds, it is not a bona fide holder, unless some
other and valuable consideration passes.^" Where a bank discounts paper for the

to the notes of the depositor "without notice,
Elliott V. "Worcester Trust Co., 189 Mass. 542;

75 N. B. 944.

5. See 5 C. L. 362.

6. Tlie certifying of a check is equivalent
to an acceptance of a bill of exchange, pay-
able on demand, "whereby the sum so speci-
fied is immediately transferred from the
.dra"wer's account, thereby making the bank
primarily liable to a bona flde holder of the
check for value. State v. Miller [Or.] 85 P.

81.

r. State V. Miller [Or.] 85 P. 81.

8. State V. Miller [Or.] 85 P. 81. "Where
such a check "was cashed by another bank,
such bank "was chargeable "with kno"Wledge
of the la'w and custom applicable to banking
business and hence could not have relied,

upon any primary liability on the part of
the

,
bank upon "which the' check "was drawn.

Id.

9,10. See 5 C. L. 363.

11. Banking" Act, p. 132, § 57, merely pre-
scribes a penalty upon the officers of an un-
incorporated banking company. Campbell v.

Perth Amboy Shipbuilding & Engineering
Co. [N. J. Eq.] 62 A. 319.

12. The plaintiff "was incorporated as a
bank by act of February 1, 1872, with the
privilege to continue as such for twenty
years, and in January, 1872, it took proceed-
ings to extend its corporate existence under
act April 21, 1876 (Gen. St. p. 972, § 302). It

was contended that this' latter act did not ap-
ply to banks, but It was held that feiich de-
fense was unavailable in an action to fore-
close mortgages securing borrowed money.
Campbell v. Perth Amboy Shipbuilding & En-
gineering Co. [N. J. Eq,] 62 A. 319.

13. "Where the cashier of the bank, acting

as the agent of a depositor, lent the money
of such depositor to a third party, taking a
note from the borro"w*er payable to the bank,
which note was indorsed by the bank to the
depositor without consideration, the bank
was not thereby rendered liable upon the
note. First Nat. Bank v, Anderson [C. C. A.]
141 P. 926. The fact that the borrower de-
"tiosited the money so obtained with the bank,
and thereafter paid an indebtedness to the
bank with a portion of such money, was not
such a, consideration as would render the
bank liable. Id.

14. "^Talley Bank of Phoenix v. Brown
[Ariz.] S3 P. 362. In an action by a depos-
itor to recover the amount of a loan alleged
to have been made out of the plaintiff's de-
posit without authority, evidence that the
.goods taken as security were of a perishable
character was admissible. Id.

15. Evidence held not to show ratifica-
tion, because the depositor was not informed
as to the character of the securities taken
by the bank. "Valley Bank of Phoenix v.
Brown [Ariz.] 83 P. 362.

16. Such transaction simply created the
relation of debtor and creditor, and so
long as that relation continues and the de-
posit is not drawn the bank is not ai;i inno-
cent holder, even though it toolc the paper
before maturity and without notice. City
Deposit Bank v. Green [Iowa] 106 N. "W. 942.

But where a bank after discounting notes,
the proceeds of which were placed to the ac-
count of the borrower, allowed the borrower
to check out more than the notes amounted
to before the maturity of the notes', it was
held that the bank was a bona flde holder

for value of such notes, id.
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officers of another.bank or corporation, it will depend upon the circumstances of

the transaction whether such other bank or corporation will be bound." It is not

the custom of bank institutions to give notices to the makers of notes that such

notes have been discounted.^*

A pledge ^^ or mortgage ^° given to a bank to secure a loan may cover future ad-

vances or loans where it is so agreed.^^

Under lanJcruptcy act. A pledge of property to secure a note discounted by a

bank, which expressly provides that the pledge shall apply to any liability there-

after contracted is valid, though exeeiited within four months prior to the bank-

ruptcy of the pledgor, not only as to the notes discounted at the time but also as to

notes thereafter discounted by the bank on the faith of the pledge.-^ Whatever re-

mains of the proceeds of the security after paying the debt for which it was given

belongs to the debtor,^^ or his assignee.^* A bank holding the title to land as se-

curity for a loan is not liable for the removal by another person of timber there-

from.^° A judgment against a bank with respect to collateral securities held by it is

binding upon the assignor of such securities.-"

17. Many cases have arisen in which the
discounting- bank has sought to recover from
another bank on notes signed personaHy by
one of its executive officers, on the ground
that, notwithstanding the personal signature,
the loan was really made for and in the in-

terest of the bank itself. One of the tests
of liability in such cases is whether the loan
was made for the benefit of the bank or of
tile individual officer; and this has often been
determined by ascertaining which party in

fact received the benefit of the loan or
whether the bank subsequently ratified

loan as its own. Cherry v. City Nat. Bank
[C. C. A.] 144 F. 587. Where the president of
one bank secured the discount of his per-
sonal note by another bank, on condition
that the proceeds of such note was to be
placed to the credit of the borrower's bank,
and be held for the payment of the note, the
transaction being intended to make a proper
showing of the accounts of such bank upon
inspection by the examiner, it was held that
the transaction was really between the two
banks. Id. Where a bank, in order to aid a
trust company in carrying out a scheme for
consolidation with another trust company,
purchased stock from trust company in open
market, and took the promissory notes of
three employes' of such trust company for
the amount of the money advanced for the
purchase of such stock, the trust company
was not primarily liable to the bank for such
amount, but Tvas liable only as guarantor.
Maryland Trust Co. v. National Mechanics'
Bank [Md.] 63 A. 70.

IS. A bank having discounted a note in
reliance upon the representations of the
maker, the maker could not thereafter com-
plain that the bank gave no notice of the
discounting of the note. Strang v. MacAr-
thur, 212 Pa. 477, 61 A. 1016.

19. The president of a corporation lield to
have been authorized to pledge the corpora-

. tion's property to secure notes discounted by
a bank. Love v. Export Storage Co. [C. C.

A.] 143 P. 1.

aft. IBvidence in an action by bank to fore-

close a mortgage given to secure discount.

held not to show that certain notes given
by the mortgagee to the bank as collateral
security "were to be credited as payments
upon the mortgage debts. Campbell v. Perth
Amboy Shipbuilding & Engineering Co. [N.
J. Eq.] 62 A. 319.

31. A provision in a, contract whereby
property is' pledged to secure a note dis-
counted by a bank, that such pledge should
cover any liability thereafter created, Tvas
sufficient to make the pledge cover notes
subsequently discounted by the bank, al-
though such notes were not specifically men-
tioned in the contract. Love v. Export Stor-
age Co. C C. C. A.] 143 P. 1. A mortgage re-
citing that it is given to secure certain notes
payable in a certain time to be discounted by
a bank in the future will cover demand notes
discounted for the mortgagor by the bank,
where such is the intention of the parties.
Campbell V. Perth Amboy Shipbuilding & En-
gineering Co. [N. J. Bq.: 62 A. 319.

22. Love V. Export Storage Co. [C. C. A.]
143 F. 1.

23. Evidence In an action against a bank
for the balance of the proceeds of an insur-
ance policy assigned to the bank as security
for a debt, after the payment of such debt,
held that it was error to direct a verdict
against the bank. Tharp v. Porter [Tex.
Civ. App.2 93 S, W. 530.

24. W^here the security held by a bank is

assigned by the debtor, it is immaterial what
consideration the assignee gives to such
debtor; nor is it necessary that the assignee
be an innocent purchaser. The only issue
between the assignee and the bank is the
indebtedness for which the security was
given as of the date of notice to the bank of
the assignment. Tharp v. Porter [Tex. Civ.
App.] 93 S. W. 530.

25. Tucker v. Benedict [La.] 41 So. 226.
26. Where a city assigned tax certificates

to a bank as collateral security, giving the
bank authority to collect them, the city was
bound by a judgment against the bank de-
claring such certificates void. City of Car-
thage V. Weesner, 116 Mo. App. lis 92 S W.
178.
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In New York the banking law is exclusive upon the entire subject of usury so

far as it applies to or affects state banks. ^^

Advances against bills of lading. ^^—Where a bank makes an g-dvance upon the

securitj' of a bill of ladiug, the right of possession of the property vests in the

bank.-" A statute prohibiting banks from engaging in trade by buying and selling

chattels will not prevent a bank from causing goods to be shipped in its name as

security for money advanced to the real owner and shipper of such goods for the

purchase thereof.^"

Drafts with hills of lading attached.^^—Where the bank gives the seller of the

goods credit for the amount of the draft, the title to the goods is tlaereby vested in

the bank/^ and a delivery of the goods by the carrier to any one except the bank

is a conversion.^" And a bank to which a bill of lading with draft attached is sent

has no authority to sell the goods to a party other than the drawee, without notice

to the shipper.^*

§ 9. Collections.^^—An indorsement and deposit of a check upon another bank

ordinarily passes the title to the bank with whom the deposit is made.^* So, also,

where a bank holding the title to a check by ordinary indorsement from a depositor

reindorses it t« a correspondent for collection, the title to the check passes to the

correspondent ;
^^ but where a draft is given to a bank with specific direction to col-

lect and reroit the proceeds, the relation of principal and agent, and not tfeat of

27. See laws 1892, p. 1869, c. 698, § 55. Ac-
tion by a receiver of a state bank to recover
upon a promissory note discounted by the
bank. Usury held no defense. Schlesinger
V. Leheimer, 49 Misc. 419, 99 N. T. S. 819.

28. See 5 C. L. 363.
29. So, also, where the railroad company

delivers the property to a warehouse com-
pany which executes its receipts therefor and
delivers them to the railroad company which,
in turn, exchanges them with the bank for
the bills of lading. National Bank v. Citi-

zens' Nat. Bank [Tex. Civ. App.] 93 S. W.
209. A bank having- the right of possession
of property by reason of having made ad-
vances upon the security of bills of lading
may avail itself of the remedy of trial of the
rights of the property where such property
is actually ceased under a levy; but not
where the levy is made merely by giving the
bank notice without disturbing the posses-
sion of the bank. Id.

30. Griffin v. Wabash R. Co., 115 Mo. App.
649, 91 S. W. 1015.

31. See 5 C. L. 363.

32. Tishomingo Sav. Inst. v. Johnson,
Nesbitt & Co. [Ala.] 40 So. 503.

33. Where the goods were attached by a
creditor of the seller, the intervention by the
bank in the attachment proceedings, claim-
ing the goods, constituted an election to

pursue its remedy in detinue against the at-

taching creditor instead of trover against
the carrier. Tishomingo Sav. Inst. v. John-
son, Nesbitt & Co. [Ala.] 40 So. 503.

34. Such a sale would be a conversion of
tlie property, for which the bank would be
liable to the shipper. Gregg v. Bank of Co-
lumbia [S. C] 52 S. B. 195. Even where the
shipper has pledged the goods by indorse-
ment of the draft, he may maintain an action
against the bank for conversion; without
showing payment of the debt for which the
property was pledged or demand for the

property, where he has no. notice of the con-
version until after it has been consummated.
Id.

35. See 5 C. L. 364. See, also, special ar-
ticle Collection of Forged or Altered Paper,
3 C. L. 428.

36. If the payee of a check drawn on a
bank in a city other than of his residence
indorses it and deposits it in his home bank
in the usual and ordinary manner, and with-
out any agreement or understanding in ref-
erence to the transaction other than such as
the law implies, the check becomes the prop-
erty of the indorsee. Noble v. Doughten
[Kan.] 83 P. 1048.
In Alvbai^a, it is held that a bank which

receives a check for collection, and enters the
face value of it as a deposit credit to its*

owner, becomes the agent of the owner to
collect it; and that if the collection is not
made, the bank's' right to charge off the de-
posit arises; but if the collection is made,
the relation of depositor and banker is con-
summated. Jefferson County Sav. Bank v.

Hendrix [Ala.] 39 So. 295.

37. If the bank holding title to a check
under the circumstances stated indorse it to
the order of its correspondent in the city
where the drawee bank is located, with a
guaranty of the previous indorsement, and
forward it, with a deposit slip attached for
credit as a deposit, to such correspondent,
who accepts it on the terms proposed by the
indorsement and the deposit slip, and under-
takes to collect it, the title to the check, no
further facts appearing, vests in the second
indorsee. Noble v. Doughten [Kan.] 83 P.
1048. The fact that the indorsee may have
the right to charge the check to the deposit-
or's account, if it should be dishonored after
due diligence has been exercised to collect
it, does not affect the character of the trans-
fer or render the bank any the less the
0"wner of the clieck. Id.
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creditor and debtor or of general depositor, is created.^® Where a bank holding a

check on another bank for collection is informed by the drawee bank, through mis-

take, that the check is good, the collecting bank is not thereby authorized to charge

the amount of such check to the account of the drawee bank,^' The court will take

judicial notice of the custom of bankers to require drafts to be indorsed by the

party depositing them.*"

Duty to preserve rights of parties.*'^—If a bank fails to collect a check through

fault of its own, it is liable to the holder for all damages sustained by him through

such failure; ^^ and this liability may be enforced by an action of assumpsit soimd-

ing in damages for a breach of the bank's implied undertaking to use due care and

diligence to collect the check,*'* or by an action in case for damages resulting from
negligence in performing the duties in respect to the collection imposed upon it by

law.** But the damages recoverable are by no means necessarily the amount of the

check.*^ The depositor cannot, therefore, recover, upon the common counts,**' but

must allege and prove his damages.*'' The bank must use due diligence in present-

ing a check deposited with it for collection.** So, also, where a bank, to whom a'

38. In such case the collecting hank can-
not, withouf'the consent of the owner of the
draft, change the relation so created by any
subsequent conduct of its own dealing- with
the proceeds* of the draft when collected.

Hutchinson v. National Bank of Commerce
[Ala.] 41 So. 143. Where, therefore, a bank
sent a draft to another bank with instruc-
tions to collect and remit the proceeds to a
third bank, and the collecting bank remitted
the proceeds by its own draft upon another
bank direct to the first bank, and such bank
immediately forwarded the draft for collec-

tion, but payment was refused on account of

the insolvency of the drawer, it was h^ld
that the violation by the collectins- bank of

the instruction given to it created a trust
as to the proceeds of the draft in favor of
the bank from which it was received, and
that such proceeds might be traced into the
hands of the receiver or the assignee of the
collecting bank. Id.

S9. A check being a bill of exchange
within the meaning of general statutes 1901
providing that no one shall be charged as an
acceptor of a bill of exchange except in
writing. Interstate Nat. Bank v. Ringo
[Kan.] 83' P. 119. See ante § 6, subd. Repay-
ment of Deposits.

40. First Nat. Bank v. Heim [Neb.] 107
N. W. 1019.

41. See 5 C. L. 365.

42. Jefferson County Sav. Bank v. Hen-
drix [Ala.] 39 So. 295.
3VOTE. Negligence: Defendant bank re-

ceived a cashier's check for collection and
entered its face as a deposit to the credit of
plaintiff. Defendant sent the ciieck to the
dra^wee bank for collection. Drawee dishon-
ored it, but for nine days defendant failed to
notify the plaintiff thereof, the drawee be-
coming insolvent in the meantime. Plaintiff
declctred on the common counts and in sev-
eral special counts but in each failed to al-
lege any damages suffered. Held, judgment
for plaintiff should be reversed. Jefferson
County Savings Bank v. Hendrix [Ala,] 39
So. 295. There seems to be a conflict as'to
the effect of the deposit of an out of town
check in a bank. Bank v. Loyd, 90 N. T.
530; Scammon v. Kimball, 92 U. S. 362, 23

Law. Ed. 483; Hoffman v. Bank, 46 N. J. Law,

604. Contra. Armour Co. v. Davis, 118 N.
C. 648; Heal v. Somerville, 50 F. 647, 17 L.
R. A. 291. This conflict is, however, perhaps
more apparent than real in that nearly every
case tMrns upon some particular phase of the
question which it presents as evidencing the
intention of the parties. Bank v. Hubbell,
117 N. Y. 384; In re State Bank, 56 Minn. 119,
45 Am. St. Rep. 454; Bank v. Bank, 114 N. T.
2S. The deposit of a check in a bank for
collection does not constitute the bank the
owner of the check, so as to give the depos-
itor a right of action 'for money had and re-
ceived, but merely an agent for collection.
Balbach v. Frelinghuysen, 15 F. 675; Bailie
V. Bank, 95 Ga. 277; Sweeny v. Easter, 1 Wall.
[U. S.] 166, 17 Law. Ed. 681; In re State
Bank, 56 Minn. 119, 45 Am. St. Rep. 454. And
the fact that here the bank credited the
plaintiff with the amount of the check does
not necessarily change the rule. Armour Co.
V. Davis, 118 N. C. 548; Beal v. Somerville, 50
F. 647, 17 L. R. A. 291. The special counts
were bad because of the lack of averments
of damages suffered. Morris v. Bank, 106
Ala. 383; Sohlien v. Bank, 90 Tenn. 221; Trust
Co. V. Newland, 97 Ky. 464. For its negli-
gence in collecting the defendant is liable for
the resulting damages which may be, al-
though not necessarily so, the amount of the
check. American Exp. Co. v. Parsons, 44
111. 312. It is prima facie negligence for a
collecting bank to send a cashier's ch.eck to
the drawee bank for collection. Bank v.
Goodman, 109 Pa. 422, 58 Am. Rep. 722; Bank
V. Packing Co., 117 111. 100; First Nat. Bank
V. Fourth Nat. Bank, 56 F. 967; Bank v.
Burns, 12 Colo. 539.—4 Mich. L. R. 227.

43, 44. Jefferson County Sav. Bank v. Hen-
drix [Ala.] 39 So. 295.

45. Jefferson County Sav. Bank v. Hen-
drix [Ala.] 39 So. 295. If a bank violates
instructions or is guilty of negligence or
misconduct and fails to collect a claim sent
to it for collection, it will be liable only for
the actual loss caused by its negligence or
misconduct. Becker & Co. v. First Nat.
Bank [N. D.] 107 N. W. 968.

46, 47. Jefferson County Sav. Bank v. Hen-
drix [Ala.] 39 So. 295.

48. But due diligence in the presentation
of a check for a payment does not require
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check has been, reindorsed by another bank for collection, accepts the drawee's check

upon another bank, it must use the utmost diligence to collect the second check.**

A bank with which paper is deposited for collection is not in the exercise of ordi-

nary care when it sends such paper directly to the payor for collection, but is guilty

of negligence in so doing; °° nor has the bank any authority to accept. the maimer's

check in payment.^^

§ 10. Offenses against hanking laws, penalties.
'^'^—Intent is an essential ele-

ment of the crime of subscribing aud making a false report to the bank examiner ;
°*

but the motive of the defendant in making such report is immaterial.'^* Entries of

the collecting bank, in the absence of special
circumstances or some special custom, to
present it at other than banking hours for
payment. Temple v. Carroll [Neb.] 105 N.
W. 9S9. See ante, § 6, subd. Repayment of
Deposits. An instruction, in an action by a
bank to recover the amount of a cheek upon
another bank, cashed by the defendant, that
it was the duty of the defendant, upon re-
ceiving notice of the failing condition of the
drawee, to present the check for payment
"forthwith," was erroneous, in that it im-
posed upon the defendant the duty of pre-
senting the check forthwith, regardless of
the fact that it received the check after
banking hours. Id. "When the failure of a
bank, holding a check as indorsee to present
it for payment, is predicated on some act or
omission of one of its agents having author-
ity to make presentation, it is not excused
by the fact that such agent was ignorant of
the existence of the check. Id.

49. Under the circumstances the present-
ment for payment of the first check and the
substitution of the second check in lieu of
paj'ment in money Axes the rights of the
parties; and after the insolvency of the
drawee of the first check has occurred the
negligent holder cannot charge the drawer
and indorsers with liability by repossessing
itself of the instrument, presenting it for

payment a second time, and protesting it

for nonpayment; and this Is true, even
though the first presentment miglit have
been rightfully delayed for a longer period
of time than that during which the drawee
remained solvent. Noble v. Doughten [Kan.]
83 P. 1048. In this case presentment was
made and a substituted check taken before
noon of a business day closing at 3 p. m.
The substituted check could have been col-

lected within 20 minutes. It was not pre-
sented for payment at all, but on the follow-
ing day an attempt "v^as made to collect it

through the clearing house. The drawer
failed at 2:45 p. m. of that day, and the check
was then thrown out. Held, no diligence in

collecting it appeared. Id. A local custom
of banks to take up checks drawn upon them
by their depositors with their own checks
on other banks will not excuse holders from
exercising the utmost diligence in collecting

the substituted cheeks. Id.

50. This rule applied to a case where a
bank, on receiving a certificate of deposit
for collection, sent it to another bank whose
correspondent at the place where such cer-

tificate was issued was the bank which is-

sued the certificate, such bank being the

only one at such place, these facts being
known to the bank which originally received

the certificate for collection, and the oorres-

7 Curr. Law— 25.

pondent of such bank not being its regular
correspondent. It was held that the origi-
nal forwarding bank, in its letter of instruc-
tions, practically directed its correspondent
to send' the certificate to the bank which Is-

sued it, thus taking the ease out, of the rule
which makes the correspondent bank the
agent of the holder, in the absence of negli-
gence on the part of the forwarding bank..
First Nat. Bank v. Bank of "Whittier [111.]

77 N. E. 563. "Where a bank tO' which a check
was intrusted for collection sent the check
to the drawee, and received the drawee's
check on New York in payment and such
check was protested on account of the fail-
ure of the bank drawing it, it was held
that the collecting bank could not shield
itself behind a custom of transacting busi-
ness in that way, such custom being unrea-
sonable. Farley Nat. Bank v. Pollock [Ala.]
39 So. 612. *

51. Upon the dishonor of the check, the
bank regained possession of the note as a
subsisting obligation against all makers and
indorsers, and no actual prejudice resulted
to the owners from the transaction which
took place after the close of banking hours
upon one day and before their opening on the
next, no liability was thereby created
against the collecting bank in favor of the
owner of the note. Interstate Nat. Bank v.

Ringo [Kan.] 83 P. 119. A bank holding a
note for collection delivered it to an in-
dorser on the day of niaturity, in exchange
for the indorser's check upon another bank,
and after inquiring by telephone of the
drawee bank about the check, and being
told, through a mistake as to what check
was meant, that it would be paid, entered
the amount to the credit of the owner of the
note. On the next day payment of the
check, which at no time was good, was re-
fused for want of funis, and the collecting
bank delivered, it to the drawer and in re-
turn received the note of its principal. Held,
that these transactions did not effect the
payment of the note. Id. Under the circum-
stances stated no liability against the col-
lecting bank arose from the further fact
that, upon being orally promised payment
by the bank on which the check was drawn,
it gave the owner of the note credit on its

books for the amount and mailed to the
owner a statement to that effect, adding that
the credit was subject to collection; notice
of the nonpayment of the check having been
given to the owner of the note by telephone
early in the morning of the next day. Id.

52. See 5 C. L. 365.

53,54. Under Laws 1903, p. 81, c. 79, I 26.

State v. Jackson [S. D.] 105 N. "W. 742.
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transactions actually consummated will not sustain an indictment for false. entries,

although the transactions were unauthorized or fraudulent.^^ The exhibiting of

false minutes of an alleged meeting of the board of directors of a trust company

to an examiner appointed by the banking department with the intent to deceive

such examiner as to the financial condition of the company is the exhibiting of a

false paper ;
^^ and where one of two officers of a trust company produce a false

minute to the examiner, in the presence of the other, who by his silence acquiesces

in such exhibition, although he knows of its falsity, both are guilty of exhibiting

under the statute. ^^ In Kentucky it is a misdemeanor for any investment company
organized for the purpose of selling certificates, bonds, etc., or any officer thereof

to transact business without a license.''* A postdated and postpayable check cannot

be made the basis of a prosecution for false pretense.^' A note executed by an officer

of a bank for money borrowed from the bank, in violation of the law, is not void.""

In a criminal prosecution against an officer of a bank for obtaining money under

false pretences in certifying his own cheek at a time when he had not sufficient

^money on deposit to pay such cheek, there can be no conviction where it appears

that tlie party who took the check knew that the defendant had no money on deposit

with which to pay it."^ Violations of the national banking act are considered else-

where."^

r,a. Under Rev. St. § 5209 (U. S. Comp. St.

1901, p. 3497). Twining- v. U. S. [C. C. A.]
141 F. 41. It was contendej that the defend-
ants were officers of the Monmouth Trust &
Safe Deposit Company which was organized
under the acts of 1885, entitldd "An act for

the incorporation of sate deposit and tTust
companies" (P. L.. ISS'o, p. 270), and that sec-

tion 17 of the act at 1899 entitled "An act
concerning trust companies," under "which
this indictment was found, did not apply to

"safe deposit and trust companies," created
under the act of 1SS5. It was held that the
act of 1SS5 was expressly repealed by the
act of 1899 (P. L. 1899, p. 474), section 8 of

the repealing act, however, reserving the
rig-ht of the companies organized under the
acts repealed to continue to enjoy their
rights and privileges (P. L. 1899, p. 475),

subject, however, to the provision that the
act of 1899 should apply to all trust com-
panies and safe deposit companies thereto-
fore organized. Id.

56. Under the statute, and is a misde-
meanor under section 17 of the general trust
company Act of 1899 (P. L. 1899, p. 461).

State V. Twining [N. J. Law.] 62 A. 402. It

is within the power of the legislature, in

enacting a general law for the creation, gov-
ernment, and control of all trust companies,
to impose, under given conditions, certain
limitations upon the po"wers granted, or to
reserve to existing trust companies, brought
under the act, certain po"wers already pos-
sessed by them under existing laws; and to
make it a misdemeanor for the officers of
companies, brought under the general act, to
do the things prohibited by the general stat-
ute, although the things made misdemeanors
by the general law "were not such under the
act under W"hich the trust company so
brought under the general la"w "was incorpo-
rated. Id. See the title Statutes, 4 C. L.
1622. Section 17 of the act entitled "An act
concerning trust companies" (Revision of

1899; P. L. 1899, p. 461), which malces it a
misdemeanor for any director, officer, agent.

or clerk of any trust company to knowingly
subscribe or exhibit any false paper with
intent to deceive any person authorized to
examine as to the condition of such trust
company, is not in conflict with article 4,

§ 7, subd. 4, .of the ^ate Constitution, which
provides that every law shall embrace but
one subject, and that shall be expressed in
its title. Id. It is not error to permit an ex-
aminer of the banking department to testify
that he waS" acting as such examiner when
the false paper was exhibited. A public of-
ficer may testify that he is such officer,
without producing his certificate of ap-
pointment or official commission. Id.

.>7. State V. Twining [N. J. Law] 62 A.
402.

58. Ky. St. 1903, § 2223a, subd. 11. An
indictnuent under this statute against an of-
ficer of an investment company must state
the offense with such certainty to apprise
him of the particular acts which will be
proved to show his guilt, and therefore must
show the particular capacity in which the
defendant acted, with the names of the per-
sons with whom the business was trans-
acted. Com-monwealth v. Loving [Ky.] 92
S. W. 575.

59. Under Acts 1905, p. 751, e. 169, §§ 677,
687. Brown v. State [Ind.] 76 N. E. SSI.

60. Laws 1892, p. 1857, c. 689, § 25, siib-
division 4, providing that such a loan must
not be made without the consent of a major-
ity of the directors, merely m.akes such a
loan improper upon the condition that the
formality required is not complied with,
whereas subdivision 1 absolutely prohibits
certain other loans. The inference is that
the loans referred to in subdivision 4 "were
not intended tO' be made void, but that the
penalty enforced by such subdivision is in-
tended to be the only result of a violation
thereof. People's Trust Co. v. Pabst, 98 N.
T. S. 1045.

61. The fact that the officer of the bank
certified his own check "was sufficient to put
the other party upon inquirj' as to tlie ex-



7 Cur. Law. BANKKUPTCY. 387

Receipt of deposit when insolvent."^—The statutes making it a crime for offi-

cers of the bank to receive deposits, Imowing that the bank is insolvent, are cons.id-

ered in the notes."*
BANKRUPTCY.

[By William H. Oppenheimee.]

§ 1. The Bankruptcy Act, Amendments,
and General Orders (388).

§ 2. SuiierseBsIon of State Laws (388).

g 3. Occasion lor Proceeding and Acts

of Banteruptcy (388).

A. In General (3S9;.

B. DiSDOSition of Property with Intent

to Hinder, Delay, or Defraud
Creditors (.389).

C. A Preferential Transfer While In-

solvent (389).

D Suffering or Permitting "While In-

solvent, the Obtaining of a Pref-

erence Through Legal Proceed-

ings (389).

B. General Assignment and the Ap-
pointment of a Receiver or Trus-

tee (389). ^^ .^.

P Admitting Insolvency in Writing

and Willingness to be Adjudged
a Bankrupt (389).

g 4. Per-sons \Mio May be Adjudged
Bankrnpts and 'WUo May Petition (390).

§ ,5. Procedure for Adjudication (391).

A. In General (391). Jurisdiction' (391).

Schedules (392).

B. Voluntary Proceedings (392).

C. Involuntary Proceedings (392).

D. Exemption of Bankrupt from Arrest

(393).

E. Adjudication \394).

g 6. Procedure After Adjudicatian (394).

.§ 7. Protection and Possession of the
Property Pending tlie Appointment of Trus-
tees) Receivers (394).

§ 8. Creditors' Meetings; Appolntmient of

Tm.'stee; Removals (393).

g 9. Compositions (396).

§ 10. Property and Kiglits Pas.sing to tlie

Trujiitee (397).
A. Particular Kinds of Property (397).

Property Fraudulently Conveyed
(399).

B. Nature of Trustee's Title in General
(401).

C. The Trustee Takes Title Free from
Liens (403).

D. Whether Chattel Mortgages (404).

E. Preferential Transfers and "Payments
(404).

g 11. Colleetion, Rec^uction to Po.ssessioia

and Protection of Property (409).

A. Discovery (409).

B. Compelling Surrender by Bankrupt
• (409).

C. Property in the Possession of Officer

Appointed by State Courts (410).

D. Summary Proceedings Against Third
Persons; Jurisdiction (410).

B. Actions to Collect or Reduce the
Property to the Trustee's Posses-
sion (411).

P. Claims not Reduced to Possession by
the Trustee (113).

g 12. Protection of Trnstec's Title and
Possession (413). Restraining Interference
(413). Right of Trustee in Actions Pend-
ing by or Against the Bankrupt (413).

Suits Against Trustee (414).

H 13. Manaaement of tlie Property and
Reduction to Money (415).

g 14. ClaiiuB Against tihe Estate and
Proof and Allowance (416).

A. Claims Provable (416).
B. Proof of Claims (417).
C. Contest of Claims (418).
D. Surrender of Preferences and the Ef-

fect Thereof (418).
B. Secured Creditors (418).
F. Set-offs (419).
G. Priorities (419).
H. Expenses of the Proceedings (421).
I. Expenses of Receivers and Assignees

Appointed Prior to Bankruptcy
Proceedings (421).

S 15. Distribution of Assets, Dividends
(422).
g 16. Exemptions (422).

g 17. DeatSi of Bankrupt Fending Pro-
ceedings (422). «

g 18. Referees, Proceedings Before Them,
and Review Thereof (423).

g 19. ModiUcation and Vacation of Orders
of Bankruptcy Court (424).

g 20, Appeal and Review in Bankruptcy
Cases (424).

'S 21. Trustee's .Bonds; Actions Tliereon
(426).

§ 22. Discharge of Bankrupt; Its Ef-
fect and Ho-w Availed of (426).

A. Procedure to Obtain Discharge and
Vacation Thereof (426).

B. Grounds for a Refusal (42G).

C. Liabilities Released, and Use of Dis-
charge (428).

g 23. AmeBdaucut, Reopening, Grounds,
and Effect (430).

g 24. Crianes and Ollfcnses Against the
Bankruptcy Ija^v (430).

tent of the authority of such officer. State

V. Miller [Or.] 85 P. 81.

62. See ante, § 3, subi. Violation of Bank-
ing Act and Liability of Officers.

63. See 3 C. L. 427.

64. Mississippi Code, 1892, | 1089, provides
that if the president, manager, cashier,

teller, assistant, clerk, or other employe or

agent of any bank or broker's office or es-

tablishment, conducting the business of re-

ceiving on deposit the money or other valu^

able things of other persons, shall receive

any deposit knowing or having good reason

to believe the establishment insolvent, with-

out informing the depositor of such condi-
tion, on conviction, he shall be imprisoned
in the penitentiary not longer than five

years. State v. Walker [Miss,] 41 So. 8. The
crime created by this statute is not the con-
diicting of the business of receiving deposits
while the bank is insolvent, but the failure
to inform the depositor of such insolvency,
and every time a deposit is accepted while
the bank with knowledge or reason to be-

lieve that the bank is insolvent without no-
tice to the depositor of such condition, a

separate offense is committed. Id. A count

in an indictment, therefore, which charges
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§ 1. The Icinhruptcy act, amendments^ and general orders.^—The amendatory

act of February 5, 1903, is not retroactive.^ The general orders have the same force

and effect as thotigh they were a part of the bankruptcy statute.^

§ 2. Supersession of state laws.*—The banlcruptcy act suspends and supersedes

all state insolvency laws ^ except as to cases and persons not within its purview."

To render a state insolvency law inoperative because in contravention of the Fed-

eral banlvTuptcy act, it is not essential that the sitate' act shall contain a provision for

the discharge of the debtor.'' i

§ 3. Occasion for proceeding and acts of bankruptcy. A. In general. In-

solvency.^—A debtor is not insolvent, under the present bankruptcy law, unless the

aggregate of his property, whether legally exempt from execution or not, at a fair

valuation and exclusive of any property that he may have conveyed, transferred,

concealed or removed, or permitted to be concealed or removed, with intent to de-

fraud, hinder, or delay his creditors, is insufficient to pay his debts. ^ The test of

a "fair valuation" of the debtor's property is its market value at the time the legal

proceedings were taken, where that can be fairly established and not its value as it

may have been affected by such proceedings.^* There is a conilict as to whether in

determining the solvency of a partnership the individual properties of the partners

are to be considered. ^^ The good will of a business is an asset.^^

the receiving of deposits' from divers per-
sons, •when the defendant knew that the
bank was insolvent, without notifying such
ptrsons of such insolvency, was had, in that
it charged several separate and distinct

felonies. Id.

Under the Ipwa statute the fact of insolv-
ency at the time a deposit is received raises

no presumption that the banker knew such
insolvency. See Code,' § 1885. Under this

statute proof of insolvency and its actual
knowledge thereof is^ecessary to a convic-
tion. State V. Dunning [Iowa] 107 N. W.
927. An instruction, therefore, which au-
thorized a conviction upon the theory that
negligence in failing to know that the bank
was insolvent was prejudicial error, though
another instruction positively declared that
the defendant must have, actually known of
such insolvency. Id.

1. See 5, C. D. 367.

2. Amendment to § 64b, subd. 2, consid-
ered. In re Felson, 139 F. 275.

3. Bank of Ravenswood v. Johnson [C. C.

A.] 143 F. 463.

4. See 5 C. L. 367.

5. The bankrupt law is paramount to all

the state 'ins'olvency laws, and where the ef-
fect of enforcing the state law is to defeat
the object of the provisions of the bank-
rupt act, that part of the state law must
yield to the provisions of the latter. In re
International Coal Min. Co., 143 F. 665. Pro-
ceedings under Act Pa. April 7, 1870 (P. L.

58), do not work a dissolution of the corpo-
ration so as to defeat subsequent bankruptcy
proceeding's against it, based on such pro-
ceedings, nor disenable its directors to admit
its insolvency and its willingness to be ad-
judged a bankrupt. Id. California Insolv-
ency act (St. 1896, p. 153, c. 143, § 69), giv-
ing a claim for taxable costs' in attachment
suits priority, is in conflict with Bankruptcy
Act 18 98, and suspended. In re The Copper
King, 143 F. 649. See post, § 14, subd. G,
Priorities. Rev. St. Ohio, § 6343, providing

that transfers with intent to prefer and
while, insolvent may be set aside at the suit
of a creditor has no application to a case
where bankruptcy proceedings were insti-
tuted before any such suit was commenced.
In re Chadwiok, 140' F. 674. Rev. St. Mo.
1899, §§ 1305, 1306, for liquidating banks,
held an insolvency law. In re Salmon &
Salmon, 143 F. 495.

6. Dille V. People, 118 111. App. 426. Act
June 4, 1901, P. L. 304, in force as to wage
earners and persons chiefly engaged in farm-
ing or the tillage of the soil. Citizens' Nat.
Bank v. Gass, 29 Pa. Super. Ct. 125.

7. Rev. St. Mo. 1899, §§ 1305, 1306, liqui-
dating banks held an insolvency law. In re
Salmon & Salmon, 143 F. 395.

S. See 5 C. L. 368. As to- the burden of
proving insolvency and the evidence admis-
sible on S'Uth issue, see post, § 5, C.

9. In re Hines, 144 F. 142. Evidence held
insufficient to show insolvency: Id.; First
State Bank v. Sibley County Bank [Minn.]
105 N. W. 485. Evidence held sufficient to
show insolvency at the time payment was
made. Benjamin v. Chandler, 142 F. 217.
Where bankrupt owed more than $11,000
and his assets amounted to abo'ut $1,500 held
insolvent. Capital Nat. Bknk v. Wilkerson
[Ind. App.] 75 N. E. 837. Evidence held suf-
ficient to show insolvency. In re Borelli, 142
F. 296.

10. In re Hines, 144 F. 142. On -the issue
of insolvency in determining the value of
the bankrupt's property, consisting of a
printing office plant, it should be taken in
the condition it was, as a going concern, at
the time of the alleged preference, and not
at its value as mere dead property after the
bankruptcy proceedings have intervened.
Butler Paper Co. v. Goembel [C. C. A.] 143
F. 295.

11. That they are. In re Perley, 138 F.
927. That they are not. In re McMurtrey
& Smith, 142 P. 853.

la. Business held not to have any good
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(§3) B. Disposition of property luith intent to hinder, delay, or defraud

creditors}^—A conveyance by an insolTcnt of all of his nonexempt property in trust

for the benefit of his creditors, although without preferences, is one made with in-

tent to Mnder and delay his creditors.^*

(§3). G. A preferential transfer while insolvent."—An insolvent knowingly

preferring a creditor or creditors by a transfer of any portion of his property to them

commits an act of bankruptcy.^^ This preferential transfer should be distinguished

from the preferential transfer made voidable by the trustee, in that the creditor in

this case need not have reasonable cause to believe that a preference was intended.^'

(§3) D. Suffering or permitting while insolvent, the obtaining of a prefer-

ence through legal proceedings.'^''—Tt is immaterial that the insolvent took no af-

firmative action in aiding the creditor in securing such preference.'^' It is the fail-

ure on his part to have the same vacated or discharged within five days before a

sale or final disposition of the property that constitutes the act of bankruptcy.-"

State insolvency laws being suspended by the operation of the banlcruptcy act, pro-

ceedings thereunder cannot operate as an act of bankruptcy under this section.^^

(§3) E, General assignment and the appointment of a receiver or trustee."—
An assignment for the benefit of creditors -^ constitutes an act of bankruptcy, re-

gardless of the assignor's solvency.^* In order to constitute an act of bankruptcy

the appointment of a receiver by a court must have been because of the debtor's in-

solvency,^^ and it is essential that his insolvency shall have been determined either

by the admission of the party or by evidence adduced in a Judicial inquiry duly

had.^" Placing one's property in the hands of triistees may also constitute an act

of bankruptcy.^''

(§ 3) F. Admitting insolvency in writing and willingness to he adjudged a

banlcrupt.^^—The debtor admitting in 'WTiting his inability to pay his debts and his

willingness to be adjudged a bankrupt, the question of insolvency is immaterial.^"

will and to have been insolvent. Evans v.

National Broadway Bank, 48 Misc. 248, 96

N. T. S. 789.

13. See 5 C. L. 368.

14. In re Salmon & Salmon, 143 F. 395.

15. See 5 C. L. 368.

16. Payments partly on account of cur-
rent expenses and partly on account of ante-
cedent indebtedness held preferential. In re

Foley, 140 F. 300.

17. See post, § 10, subJ. E.
18. See 5 C. L. 368.

19. 20. In re Rung Furniture Co. [C. C. A.]

139 F. 526.

21. So held as to proceedings' under Act
Pa. April 7, 1870 (P. L. 58), which provides
that on return of an execution against a cor-

poration of certain classes unsatisfied the
judgment creditor may procure a special writ
of fieri facias' on which all the property of

the corporation, except real estate in fee,

shall be sold and the proceeds distributed

by the sheriff among all its creditors as pro-
vided by Act Pa. June 16, 1836 (P. L. 775).

In re International Coal Min. Co., 143 P. 665.

But see post this section, subd. B.

22. See 5 C. L. 368.

23. Where private bank owned by a part-

nership became insolvent and Its affairs were
taken charge of by the secretary of state of

Missouri, through its special agent as e^u-

thorized Rev. St. Mo. 1899, § 1305, and there-

after the partners who were Insolvent, con-
veyed all their nonexempt property to the
special agent with power to sell and convey,
held an assignment for the benefit of credit-

ors. In re Salmon & Salmon, 143 F. 395.
See Assignments for the Benefit of Creditors,
5 C. L. 286.

24. In re Sully, 142 F. 895.
2.'5. In re Spalding [C. C. A.] 139 F. 244.

A.ppointment of receiver because of fraudu-
lent conveyances held not an act of bank-
ruptcy. Id. Proceedings under Act Pa.
April 7, 1870 (P. L. 58), which provides that
on return of an execution against a corpo-
ration of certain classes unsatisfied the judg-
ment creditor may procure a special "writ of
fieri facias on which all the property of the
corporation except real estate in fee, shall
be sold and the proceeds distributed by the
sheriff among all its creditors as provided
in Act Pa. June 16, 1836 (P. L. 775), consti-
tute an act of bankruptcy. In re Interna-
tional Coal Min. Co., 143 P. 665.

26. Zugalla V. International Mercantile
Agency [C. C. A.] 142 F. 927. Appointment
of temporary receiver ex parte on filing of
bill held not to constitute an act of bank-
ruptcy. Appointment was made under gen-
eral equity powers of state court. Id.

37. A corporation organized under the
laws of Connecticut commits an act of bank-
ruptcy, where, because of its insolvency, its

stockholders sign an agreement for its dis-
.solution pursuant to Pub. Acts Conn. 1903,

pp. 160, 161, c. 194, §§ 29-34, and transfers
its property to its directors, as trustees, to

wind up its affairsi In re Bennett Shoe Co.,

140 F. 687.

28. See 3 C. L. 438.

29. In re Duplex Radiator Co., 142 F. 906.
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§ 4. Persons who may le adjudged lanhrupts and who may petition.^"—The
main object of the bankruptcy act is to secure an equal distribution of the assets of

an insolvent among all his creditors and prevent preferences. It is the duty of the

courts to carry this object into effect to the extent which the language of the act

justifies.^^ Mere schemes and artifices to avoid the letter and spirit of the law will

not be tolerated."- In order to be subject to involuntary proceedings the debtor must
owe at least $1,000/^ and must not come within any of the excepted occupations;

thus a natural person engaged chiefly in farming or the tilling of the soil cannot

be adjudged an involuntary bankrupt.^* A corporation engaged principally in man-
ufacturing/'^ mining, publishing,"" or trading and mercantile pursuits, may be ad-

judged an involuntary bankrupt. The word "mining" as here used includes quarry-

ing.^'^ "Mercantile pursuits'' is limited to persons engaged in buying and selling

commodities.^* A corporation engaged in a business consisting of manufacturing,

mining, and mercantile pursuits, which in the aggregate exceed any other business

in which it is engaged may be adjudged a bankrupt regardless which one of the

enumerated operations or pursuits is its principal business.^" With respect to a

corporation, its actual business is to be considered and not that which it might pos-

sibly have undertaken by virtue of authorized but unexercised powers.*" In deter-

mining whether the bankrupt's indebtedness exceeds $1,000, all provable debts pref-

erentially paid should be counted.*'^ An educational corporation cannot be adjudged

an involuntary bankrupt.*- There is some controversy as to the date when the lia-

bility of a person, natawal or artificial, to bankruptcy, is to be adjudged, some courts

holding that the question is to be determined by the occupation of the debtor at the

time of the commission of the act of bankruptcy,*' and others holding that it is to be

determined as of the date when the debts due the petitioning creditors were in-

curred.** A\'^hiehever date is deemed controlling the debtor cannot escape liability

to bankruptcy proceedings by changing his occupation and turning to another to

which the exemptions of the law apply,*^ nor can a corporation escape the liabilitv

by subsequently stopping business altogether and going into liquidation, voluntary

or involuntary.*" The burden of proof is upon the one setting u.p exemption from
the provisions of the Federal bankrupt law.*''

30. See 5 C. L. 369.

31, 32. In re Blount, 142 F.. 263.

33. Taft Co. V. Century Sav. Bank [C. C.

A.] 141 F. 369.

34. Person ov/ning' twO' farms and culti-

vating them partly by liis own labor and his

sales of produce amounted to between ?1,000
and $1,200 per year held chiefly engaged in

farming though he also conducted a small
store from which he rec^lized a profit of
about $100 a year. Rise v. Bordner, 140 F.
S66.

."}.". Corporation engaged principally in
the business of building -wharves, bridge.^,
bullvheads, etc., under contract and having
no plant to manufacture bridges, etc., for
the market, is not engaged in manufactur-
ing. Butt V. MacNichol Const. Co. [C. C. A.]
140 F. 840.

30. Mercantile agency engaged in obtain-
ing, compiling: and printing credit reports
lield not principally engaged in publishing.
Zugalla V. International Mercantile Agency
[C. C. A.] 142 F. 927.

37. Quarrying slate from an open quarry.
Act 1898, § 4b, as amended by the Act of

1903 construed. Burdick v. Dillon [C. C. A.]

144 F. 737, afg.,
tiorari denied, 26

3S. Zugalla V.

Ag. [C. C. A.]

144 F. 724. Writ of cer-
S. Ct. 764, 50 Law. Ed. .

International Mercantile
142 F. 927. "Mercantile

mercantileagency," held not engaged
pursuits ."s here used. Id.

3!). Burdick v. Dillon [C. C. A.] 144 P.
737, afg. 144 F. 724. Writ of certiorari de-
nied, 26 S. Ct. 764, 50 Daw. Ed. .

40. Tiffany v. Da Plume Condensed Milk
Co., 141 F. 444.

41. In re McMurtney & Smith, 142 F. 853.
42. Dille V. People, 118 111. App. 426.
43. Flickinger v. First Nat. Bank [C. C.

A.] 145 F. 162. Farmer committing an act
of bankruptcy by making a general assign-
ment is not subect to involuntary proceed-
ings though prior to the filing of the peti-
tion his assignee s.old the farm. Id.

44. 45, 46. Tiffany v. La Plume Condensed
Milk Co., 141 F. 444.

47. An application by the assignee in in-
solvency for an order setting aside a writ
of execution issued prior to the assignment,
on the ground that the assignor is a farmer
will not be granted where the answer de-
nies that assignor Is a farmer and petitioner
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Who may petition. Yoluntary proceedings.'^^—A corporation cannot become a

voluntary bankrupt.^" A debtor having but one debt and no assets to which the

trustee can take title may become a voluntary bankrupt.^"

Involuntary proceedings.^'^—Persons who procure or connive at the commission

of an act of bankruptcy are incompetent to maintain proceedings on account of such

aet.^- Proceedings by creditors under a state insolvency law do not estop them from

thereafter prosecuting proceedings in bankruptcy against their debtors/'^ nor does

participation in a suit in a state court to wind up the affairs of a partnership bar the

institution of bankruptcy proceedings against the pai-tner, the act of bankruptcy con-

sisting of a transfer of property not employed in the partnership business nor in-

volved in the state suit.^^ The petitioners must have provable claims. ^^ In com-

puting the nuralier of creditors persons to whom the bankrupt is indebted for current

family necessaries or similar purposes, the bills for which are customarily paid

monthly or within a short time, should not be counted so as to defeat proceedings

instituted by a bona fide creditor,^" nor can an insolvent having more than twelve

creditors defeat bankruptcy proceedings against him by transferring his property

for the benefit of some of his creditors leaving less than three unprovided for, but

leaving the preferred creditors actixally unpaid for the purpose of requiring them
to be counted so that.thosa remaining Avill be insufficient in number to maintain a

petition.'*^ Secured creditors cannot be counted unless their claims exceed the value

of their securities.''*

§ 5. Procedure for adjudication. A. In general.^^—Bankruptcy proceedings

are proceedings in equity.""

Jurisdiction.^'^—The bankruptcy courts have Jurisdiction to adjudge persons

bankrupt who have had their principal place of business, resided, or had their domi-

cile, within their respective territorial Jurisdictions for the preceding six months
or the greater portion thereof,"^ and if the alleged bankrupt be a foreign corpora-

tion it is immaterial whether or not it has procured a certificate required by the

laws of the state to entitle it to do business therein.''^ A foreign corporation can-

not become a "resident" of a state other than the one under whose laws it is organ-

ized."*

adduces no proof. Charles v. Smith, 29 Pa.
Super. Ct. 5 94.

48. See 5 C. L. 370.

49. DiUe V. People, 118 111. App. 426.

50. Act of 1898, § 1, subd. 29, and § 4, con-
strued. In re Schwaninger, 144 F. 555.

51. See 5 C. L. 370.

.'52. Failure of insolvent debtor to dis-

charge preference obtained by a Judgment
creditor by the levy of an execution cannot
be charged as an act of bankruptcy, where
the levy was procured by the attorney for

the petitioning creditors for the sole pur-
posie of laying the foundation for the bank-
ruptcy proceedings. In re Weiss, 142 F. 279.

53;, S4. In re Salmon & Salmon, 143 F. 395.

as. In re Ellis [C. C. A.] 143 F. 103.

What claims are provable see post, § 14,

subd, A.
58, 57. In re Blount. 142 F. 263.

58. Where an insolvent sold and trans-

ferred all of his property to one creditor

under an agreement that the purchaser
should pay all but one of the seller's cred-

itors. The creditors so provided for were
notified of the arrangement and expressed
no dissent. Held they could not be counted.

In re Blount. 142 F. 263.

59. See 5 C. L. 3,70.

60. Ellis V. Krulewitch [C. C. A.] 141 F.
954;. In re Holmes [C. C. A.] 142 F. 391.

SI. See 5 C. L. 370, n. 51, 52; 371, n. 73
et seq.

63. Act 1S9S, § 2, subd. 1. Where a cor-
poration operating factories, mills, or mines
in various states, has a principal offlce where
supreme direction and control is exercised,
where its directors meet, books of account
are kept, general correspondence conducted,
sales negotiated, bills sent out and payments
received, such office is its principal place of
business. Burdick v. Dillon [C. C. A.] 144
F. 737, 144 F. 724. Writ of certiorari de-
nied. 26 S, Ct. 764, 50 Law. Ed. . Where
a manufacturing corporation, although main-
taining a nominal office in the state in which
it is organized has its manufactory and an
office from which it conducts its business
within a district in another state, its princi-
pal place of business is within the latter
district. Tiffany v. La Plume Condensed
Milk Co., 141 P. 444.

63. In re Duplex Radjator Co., 142 F. 906.

64. Act 18'9S, § 3, cl. 1, construed. In re
Mathews Consol. Slate Co., 144 F. 724, case
afd. [C. C. A.] 144 F. 737, this point not
being mentioned.
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Scheduhs.^^—The schedules ought to contain a careful enumeration of every-

thing in the estate whether or not any exemption is claimed in reference to any ar-

ticle enumerated. °° A misstatement of a creditor's address is immaterial he having

actual knowledge of the proceedings/' The use of ditto marks in the schedule is

unlawful."^ A surviving partner of a firm creditor is correctly scheduled as the

creditor.""

(§5) B. Voluntary proceedings.'"'

(§5) C. Involuntary proceedings.''^—While the bankruptcy proceedings mu&t

not be collusive still the mere fact that a debtor admits in writing his inability to

pay his debts and his willingness to be adjudged a banlcrupt on that groimd and

thereupon requests certain creditors to file an involuntary petition, constitutes no

ground of defense to the proceeding by a creditor who opposes the adjudication.'^-

When a bankrupt and all of his creditors have recognized the validity and regu-

larity of proceedings in a course of bankruptcy, have participated therein, and

sought the benefit thereof, one of such creditors will not be heard long after the ad-

judication to object to the jurisdiction of the court upon the ground that the pro-

ceedings were instituted in a district in which the bankrupt did not reside or have

his domicile or principal place of business for the greater portion of the preceding

six months,'^ nor upon the groimd that a subpoena to the bankrupt was not issued,

he having voluntarily waived the same and entered his appearance,'* nor upon the

ground that the petition failed to allege that the bankrupt was not a wage earner or

a person engaged chiefly in farming or tillage of the soil." And, for like reasons,

he will not be permitted to othermse contest the petition upon which the adjudica-

tion proceeded.'"

The petition must be filed within four months of the commission of the act of

banlcruptcy," and must show that the defendant owes debts to the jurisdictional

amount,'* and that he is not of the excepted classes.'" The petition should also state

the nature and amount of the claims held by the petitioning creditors,^" and while

failure so to do will doubtless render it subject to direct attack,*^ still such an omis-

sion will not render a judgment based on the petition void for want of Jurisdiction

and thus subject to collateral attaek.^^ The petition alleging preferential payments,

should set out tlie names of the creditors to whom such payments were made if

known; but, if the petitioners do not Jmow their names, the petition is good if it

avers in general terms that the payments were made, adding a reason why a more
specific .allegation is not possible.*^ A defect in the verification is a formal matter
and not jurisdictional.** The court has discretionary power to permit the amend-
ment of the petition,*^ and if allowed the amendment relates back and takes effect

65. See 5 C. L. 371.

68. In re MuUen, 140 F. 206.

67. Misstatement of creditor's address
held immaterial Trhere it was the address
given bankrupt by the creditor's attorneys
and the latter had actual knowledge of the
proceedings. Vaughn v. Irwin, 96 N. T. S.

V42. Compare post, § 22, subd. C.
68. Hoock V. Theise, 99 N. T. S. 905.
69, Kaufman v. Schreier, 108 App. Div.

298, 95 N. Y. S. 729. See Partnership, 6 C. L.
911.

70, 71. See 5 C. L. 371.

73. In re Duplex Radiator Co., 142 F. 906.

73, 74, 75, 76. In re "Worsham [C. C. A.]
142 F. 121.

77. Second adjudication. In re Barton's
Estate, 144 F. 540.

78. Must allege that the defendant owes
debts to the amount of $1,000 or over. Taft
Co. V. Century Sav. Bank [C. C. A.] 141 F.
369.

79. Involuntary petition against a natural
person should allege his occupation, or that
he is not a wage earner or engaged chiefly
in farming. Rise v. Bordner, 140 F. 566.

SO, 81, 82. Ball V. Hartman [Ariz.] 83 P.
358.

8a In re Lackow, 140 F. 573.
84. Bail V. Hartman [Ariz.] 83 P. 358.
85. Chicago Motor Vehicle Co. v. Ameri-

can Oak Leather Co. [C. C. A.] 141 F. 518.
Amendment, alleging specific acts of bank-
ruptcy shown, without objection, in the evi-
dence, allowed. Id. A petition charging as
an act of bankruptcy a trans.fer of property
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as of the date of the filing of the original petition.** Creditors other than the orig-

inal petitioners may join in the petition.*' After the petitioners have joined in a

petition they cannot ordinarily withdraw against the wishes of their fellow petition-

ers.**

Mere irregularities in the form of the notice given by a summons does not

render the judgment subject to collateral attack.*^ A subpcena served on al member
of a bankrupt firm gives jurisdiction of the firm and its property. "^

The bankruptcy court has discretionary power to dismiss a petition in involun-

tary bankruptcy for want of prosecution/"- and its action is reviewable only where

there has been an abuse of discretion.^^ Invohmtary proceedings cannot be dis-

missed, except upon the merits, without notice to the creditors,"^ though, prior to

the adjudication, in the absence of reason to suspect collusion, no other creditors

having intervened or appeared, notice of a motion to dismiss need only be given the

petitioning creditors."*

No pleadings being filed by the bankrupt within the time fixed by law, nor

within further time granted by the court, it is the duty of the court to adjudicate

the debtor a bankrupt.°°

T.he malicious institution of proceedings, without probable cause, to have a per-

son declared a bankrupt, is actionable,"" although not accompanied by any actual

seizure of the alleged bankrupt's property."'

Second adjudication. ^^—A bond given by bankrupts on an appeal from ah order

refusing them a discharge is merely one for costs and does not suspend or affect the

right of creditors to institute proceedings to have them adjudicated bankrupts a sec-

ond time on the ground of the commission of a new act of bankruptcy,^" but such

proceedings cannot be maintained more than four months from the date of such

act.^ Creditors who have proved their claims are not, however, entitled, while the

estate is still in the process of administration, but after the bankrupt has been re-

fused a discharge, to maintain proceedings to have him adjudged a bankrupt a

second time on account of the same debts, on the ground that he acquired property

after the first adjudication, which he is alleged to have conveyed in fraud of his

creditors.^

(§5) Z>. Exemption of tanTcrupt from arrest.^—If pending bankruptcy pro-

ceedings the bankrupt be arrested or imprisoned upon process in any civil action,

the district court, upon his application, may issue a writ of habeas corpus to bring

him before the court to ascertain whether such process, has been issued for the

collection of any claim provable in the bankruptcy proceedings, and if so provable

he shall be discharged.* Consequently, the bankruptcy court may, and it would

with intent to hinder, Jelay, ancl defraud
creditors, may properly he permitted to be
amended to charge that the transfer was
made to prefer certain creditors where such
fact is developed on the hearing. In re

Hark, 142 P. 279.

86. Chicago Motor Vehicle Co. v. Ameri-
can Oak Leather Co. [C. C. A.] 141 F. 518.

87, 88. In re Black Diamond Copper Min.
Co. [Ariz.] 85 P. 653.

89. Subpoena held sufficient it notifying
bankrupt of filing of petition and relief

prayed for. Bail v. Harman [Ariz.] S3 P.

358.
90. Bail V. Hartraan [Ariz.] 83 P. 358.

91. 93. In re Levi & Klauber [C. C. A.]

142 F. 962.

93. In re Black Diamond Copper Min. Co.

[Ariz.] 85 P. 653; Texas & P. P,.. Co. v. Mc-
Nairy [Tex. Civ. App.] 94 S. W. 111.

94. In re Levi & Klauber [C. C. A.] 142
P. 962.

95. In re Black Diamond Copper Min. Co.
[Ariz.] 85 P. 653.

96. King V. Sullivan & Co. [Tex. Civ.
App.] 92 S. W. 51; Wilkinson v. Goodtellow-
Brooks Shoe Co., 141 F. 218.

97. Wilkinson v. Goodfellow-Brooks Shoe
Co., 141 F. 218'.

9S. See 5 C. L. 371, n. 65.

99, 1, 2. In re Barton's Estate, 144 F.
540.

3. See 5 C. L. 375.
4. Gen. Order No. 30. A bankrupt ar-

rested and held on a capias- in an action to

recover from him the value of property which
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seem to be its dut^r to, stay contempt proceedings in a civil suit against the bankrupt

in a state court on a debt oi- claim from which his discharge would be a release,"

the state court not having priority of jurisdiction by the acquisition of a lien upon

any specific property or fund." The exemption exists only during the pendency of

the banlo-uptcy proceedings.
''

(§5) E. Adjudication.^—The adjudication in bankruptcy is not subject to

collateral attack.'' It is a judgment in rem, in the sense that it determines the status

of the bankrupt.^" It does not, however, dissolve or terminate contractual relations

of the bankrupt ;
^^ nor, the bankrupt being a corporation, does it work a dissolution,

or a forfeiture or loss of its franchise.^^ The right of a stockholder in a corpora-

tion to maintain an action for an accounting for the benefit of the corporation is

not affected Ijy the corporation becomiag bankrupt after commencement of the ac-

tion ; the only affect thereof being that an accounting must be to the trustee in banlv-

ruptey.^^

§ 6. Procedure after adjudication. In general.'^*—The courts of banlcruptey

are expressly limited to the exercise of bankruptcy jurisdiction within their terri-

torial liniits.'^^ The ordinary proceedings taken in a bankruptc^v proceeding to de-

cide questions arising in it are not proceedings in rem.^"

§ 7. Protection and possession of the property pending the appointment of

trustees; receivers.'^' Proceedings prior to adjudication.^^—^Where pending involun-

tary proceedings the creditors take possession of their debtor's property giving the

bond required by § 3e of the Act of 1898,^" the alleg-ed bankrupt, upon dismissal

of the bankruptcy proceedings, can only recover, from the obligors on the bond, such

costs, expenses, and damages, as are incident to the taking and witliholding of tlie

property, as distinguished from costs, expenses, and damages incident to the institu-

tion of the bankruptcy proceedings.-" The petitioning creditors taking possession

it is aUeged he embezzled and fraudulently-
converted to his own use, held entitled to re-

lease on habeas corpus where no facts are
pleaded which show such embezzlement to

have been committed while acting in a fidu-

ciary capacity. Barrett v. Prince [C. C. A.]
143 F. 303.

5. In re AOler [C. C. A.] 144 F. 659.

e. So held where a judgment had been
rendered ag-ainst the bankrupt, prior to the
bankruptcy proceedings, in a creditor's suit

in a state court requiring him to pay over
the amount, of the proceeds of certain ac-
counts which had been asdigned to him by
a debtor and collected by him. In re Adler
[C. C. A.] 144 F. 659.

7. Testimony that petition in bankruptcy
was filed before arrest is insufficient to- show
an exemption from arrest where it is not
shown T^'hen the petition "was filed. Gibson
V. Holmes [Vt.] 62 A. 11.

8. See 5 C. L. 375, n. 30-33.

3>. An adjudication of banl^ruptcy in vol-
untary proceedings cannot be coUaterally
attacked on the ground that the bankrupt
was not capable of becoming a voluntary
bankrupt. In re Rosenthal, 144 F. 54S.

Debtor of bankrupt on being sued by trus-
tee cannot attack validity of adjudication.
In rg Sully, 142 F. 895.

10. Vi'hitney v. Wenman. 140 F. 959.

11. Involuntary adjudication against a
corporation held not a repudiation by the
bankrupt of an executory contract for the

sale of annual crops to be raised in succes-
sive years, nor was it equivalent to a per-
manent disenablement to perform the con-
tract. In re Imperial Brewing Co., 143 F.
579.

12,

579.

13.

14.

In re Imperial Brewing Co., 143 F.

Meyer v. Page, 98 N. Y. S. 739'.

The procedure in particular actions
and proceedings occurring in or as a result
of the bankruptcy proceedings are treated
in the separate sections of this topic, which
see.

15. Cannot allot bankrupt domiciled with-
in district a homestead in lands situated in
another district. In re Owings, 140 F. 739.

18. Order passing accounts of receivers.
"Whitney v. "R'enman, 140 F. 959.

IT. See 5 C. L. ,"75.

18. See 5 C. L. 375, and 3 C. L. 44'4.

iff, A bond given to secure an injunction
restraining, an execution sale and to preserve
the property pending the hearing of the
bakruptcy petition is not within this pro-
vision of the law. Alleged bankrupt held
not entitled to recover either attorney's or
keeper's fees, damages or expenses for at-
tending court but could only recover a
docket or attorney's fee of $20 under chan-
cery rule 34 and the cost of taking certain
depositions. In re. Hines, 144 F. 147.

30. Selkregg v. Hamilton Bros. 144 F.
557.
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of the alleged bankrupt's property through the marshal assume full responsibility

for its care.^^

After adjudication."^—By the adjudication the property of the insolvent comes

into the hands of the court for disposition and thus becomes, a trust fund,^^ and. any

of the creditors may, prior to the appointment of a receiver or trustee, maintain

an action in any competent tribunal, either in an original suit or by way of inter-

vention, to prevent the trust fund from being fraudulently apportioned, ^-^ or he may
file a creditors' suit on behalf of himself and other creditors' to set aside a fraudu-

lent transfer of the bankrupt's property.-" Proceedings under a temporary order

restraining one from disposing of property alleged to belong to the bankrupt must

be prosecuted with diligence.-" The sole purpose of a receiver is to take charge of

and preserve the estate until a trustee can be chosen and qualified ; " the alternative

provision being to put the property into the custody of the marshal.-* ISTo title is

acquired by either ; the receiver having only power to take charge of the visible prop-

erty of the bankrupt and preserve it as custodian until the appointment of a trus-

tee,^" and consequently he has no right to sue to recover property of the bankrupt.^*

Nor, the power to appoint him being purely statutory, can the court confer such

authority on liim.^'- Neither has he any extraterritorial powers.'^ A receiver

should only be appointed where absolutely necessary for the preservation of the

bankrupt's estate,^^ and such an appointment, either with or witliout notice, does

not constitute a taking of the bankrupt's property without due process of law."* A
receiver having been appointed, a banliruptcy court of another district may, upon
ex parte application,"^ the necessity of the appointment being sho'wn, appoint an

ancillary receiver to aid the court of original jurisdiction in preserving the bank-

rupt's property pending the appointment of a trustee."^ Wherever it appears that it

is necessary for the preservation of the property claimed to be a part of the bank-

rupt's estate, after petition in bankruptcy has beea filed, that the court should take

possession of the same, pending the adjudication of title, it is witliin the jurisdic-

tion of the bankruptcy court, or its referee, to order the marshal or a custodian to

take possession of such property."'' Tlie power to make sucli seizure should not be

lightly exercised or abused so as to needlessly oppress or injure those who claim title,

and in all cases creditors who pray for such order of seizure should be required to

give bond to indemnify the party injured, in the event that it should be thereafter

21. Where they took possession of a can-
ning factory held liable for permitting cer-

tain pipes to freeze and burst, though al-

leged bankrupts at all times had free access
to the factory. Salkregg v. Hamilton. Bros.,

144 F. 557.

S3. See 5 C. L. 375.

2.'!, 24. Depauli v. Bspitallier [Cal. App.]
84 P. 999.-

So; So held where it was impossible for

creditors to pursue their claims to judgment
and execution aga-inst the property alleged

to have been transferred in violation of Act
Pa. March 28, 1905 (P. L. 62), within the time
specified by such -act. Guaranty Title &
Trust Co. V. Pearlman, 144 F. 550.

28. Order will be discontinued where such
allegation of ownership is denied by the an-
swer, and after the ;apse of several months
the rule has not been brought to a hearing
and no proofs have been taken in support
of the bill. In re Latimer, 141 F. 665.

27, 28, 29. Guaranty Title & Trust Co. v.

Pearlman, 144 F. 550.

30. Is without power to sue to set aside

an alleged fraudulent transfer of the bank-
rupt's property. Guaranty Title & Trust Co.
V. Pearlman, 144 P. 550.

31. Guaranty Title & Trust Co. v. Pearl-
man, 144 P. 550.

32. In re Benedict, 140 P. 55.

33. Referee held without power to appoint
a receiver after adjudication in voluntary
proceedings without any finding as to its
necessity, the petition merely alleging the
belief of the petitioner that the appoint-
ment will be for the benefit of all persons in
interest. In re Rosenthal, 144 P. 54S.

.?4. Latimer V. McNeal [C. C. A.] 142 F.
451.

S.T, 36. In re Benedict, 140 F. 55.

37. In re Knopf, 144 F. 245. Held neces-
sary where duly verified petition averred
that alleged bankrupt had transferred his
property for the purpose of hindering, delay-
ing, and defrauding creditors, and set forth
facts tending to show that the transfer was
null and void under the bankrupt act and
that the party in possession was financially

irresponsible and there was danger that the
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determined that the party in whose possession the goods are is lawfully the owner

thereof.^^ In such cases the subsequent determination of the issues raised between

the trustee and the adverse claimant is a proceeding in bankruptcy.^^' An alleged

bankrupt will be required to turn over books of accounts relating to his business to

a receiver appointed by the court Mhere it is shown that they are necessary to enable

the receiver to continue the business as directed by the court, notwithstanding a

claim of privilege by the bankrupt on the ground that the books contain evidence

which will tend to incriminate him, unless it appears that such claim is made in

good faith and has a reasonable foundation; it not being his right to determine

such question for himself.*" A proceeding to pass receiver's accounts is not a pro-

ceeding iu rem.*'^ As a general rule a receiver should not be discharged until the

appointment of a trustee or the doing away of the necessity occasioning the re-

ceiver's appointment."'-

§ 8. Creditors' meetings; appointment of trustee; removals.*^—Where objec-

tions are filed to a claim, on the ground that the claimant has received a jjreferencej

he should not be permitted to participate in creditors' meetings, until the matter

has been heard and determined.** A power of attorney from a creditor of a bank-

rupt, running joiatly to one of the bankrupt's attorneys and another, does not en-

title either to vote on such claim at a creditors' meeting.*^ The election of a trus-

tee by the creditors is not to be disapproved unless there is good reason to believe

that the election has been directed, managed, or controlled by the bankrupt or his

attorney or by some influence opposed to the creditors' interests.**

§ 9. Compositions."—The provision of the bankruptcy act providing for com-

positions with creditors contemplates that dissenting creditors may be compelled

to accept the percentage accepted by the majority and may be deprived of their rem-

edies on the balance of their claims, and should be strictly construed.** The com-
position must be entirely free from fraud or guilty collusion.*' A bankrupt in a

composition proceeding is required to deposit, for the purpose of carrying out the

composition, sufficient to cover costs, priority claims, and expenses, and, in addition,

.the percentage named, not only on all claims filed before confirmation, but also on

all other claims listed by the bankrupt in his schedule,^°and this will include, of

course,_ scheduled claims filed after the composition agreement has been accepted. '^^

The bankrupt is not, however, required to deposit sufficient to secure a percentage

on secured claims, nor for any supposed but unascertained and unfiled defieiency."-

goods alleged to belong to the bankrupt
would be lost to his estate "without the in-
terposition of the court. Id.

38. In re Knopf, 144 F. 245.

39. Act 1898, § 23 construed. In re Knopf,
144 P. 245.

40. In re Rosenblatt, 143 P. 663.

41. "Where receivers have credited them-
selves "With property surrendered to third
persons and order passing the accounts is

not conclusive of the rights of such person
to the property nor of the question of their
liability therefor to the trustee of the bank-
rupt's estate, which will bar a suit by him
to recover the same. Whitney v. Wenman,
140 F. 959.

42. Refusal to discharge receiver held not
erroneous. Latimer v. McNeal [C. C. A.]

142 P. 461.

43. See 5 C. li. 376.

44, 45. In re Columbia Iron Wqrks, 142
P. 234.

46. In re Eastlack, 145 P. 68. Mere fact
that bankrupt openly advocated selection of
man who was elected held not suiScient to
warrant disapproval. Id.

47. See 5 C. L. 377.
45. Act 1898, § 12 construed. Broadway

Trust Co. V. Manheim, 47 Misc. 415, 95 N. T.
S. 930.

49. Where by agreement with all the
creditors plaintiff paid claims and costs of
proceedings and took property, the fact that
he sold the property to the bankrupt and two
others taking their notes aggregating the
face of plaintiff's claim, interest, and costs
of the bankruptcy proceedings, held notes
were not void, there being no secret agree-
ment between the bankrupt and plaintiff.
Hickman v. Galveston Dry Goods Co. [Tex.
Civ. App.] 15 Tex. Ct. Rep. 629, 94 S. W. 157.

CO, 51, 62. In re Harvey, 144 F. 901.
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To be bound by the order of confirmation the unscheduled creditor should have no-

tice or actual knowledge of the bankruptcy proceeding prior to the time when the

application for the confirmation of the composition agreement.^^ An order confirm-

ing a composition is in effect a discharge in bankruptcy and may be -pleaded as

such.'' An arrangement made between a debtor and creditor in a petition in involun-

tary proceedings, whereby the claims of the creditors are compromised, or in other

words an "informal composition," is subject to the rights of any creditor who may
appear and present his claim.^^

§ 10. Property and rights passing to the trustee. A. Particular Idnds of

property.^^—The trustee takes title to all property of the bankrupt which prior to

the filing of the petition the latter could by any means have transferred or which

might have been levied upon and sold under judicial process against him,''^ and

also to any rights of action arising upon contracts or from the un]a^^'ful taking or

detention of, or injury to, his property.^^ The word "property" as used in the first

clause does not cover contingent rights vested by law in the bankrupt and which

may in the future result in pecuniary benefit to him.'''' The trustee, also, becomes

vested with title to property in the custody of the la'w."" While a trustee cannot

sell a retail liquor license issued to the bankrupt, '^^ he can sell the nomination of

the bankrupt's successor, the proceeds becoming part of the bankrupt's estate,"^ or

he can sell the bankrupt's saloon fixtures upon the condition that the license shall

be transferred to the purchaser,''^ and in the latter case if the purchaser abandons

his purchase without any attempt to secure a transfer of the license he is liable

for loss on resale."* A corporation becoming insolvent the statutory liability of

stocklioklers may be enforced without the creditors first obtaining judgments and

executions returned unsatisfied and without the appointment of a receiver for the

corporation by the state court."' The trustee can only recover such portions of un-

paid stock subscriptions as are essential for the payment of the corporation's debts,"''

53. Broad-n'ay Trust Co. V. Manheim, 47

Misc. 415, 95 N. Y. S. 93.

54. Broadway Trust Co. v. Manheim, ' 47

Misc. 415, 95 N. T. S. 93. It follows that it

-has been, deemed wise to keep matter com-
mon to the order of confirmation as a dis-

charge and to the discharge together, see

post, § 22.

55. In re Black Diamond Copper Min. Co.

[Ariz.] 85 P. 653.

Sie. See 5 C. L. 377.

57. Act 1898, § 70, subd. 5. Stock de-
posited as collateral no assignment or trans-

fer having been made on the books of the
company. French v. White [Vt.] 62 A. 35.

Personal property held by a trustee held
reachable by trustee process subject to the

rights of the lessee and tO' pass to the
lessor's trustee. Clark v. 'Williams [Mass.]

76 N. E. 723. Where offlcersi of a bankrupt
corporation held all the stock of an ancil-

lary corporation as agents for the bankrupt
corporation and not as engaged in a separate
business held they could be required to sur-

render it to the bankrupt's receiver. In re

Muncie Pulp Co. [C. C. A.] 139 P. 546. Rents,
not collected, not transferable, do not pass
to the trustee in bankruptcy. Under Act
1898, § 70, bankrupt's only interest in the

rents being to apply rents to payment of his

commissions and of a mortgage, although
legal title to the rents was in him. Keeley
Brewing Co. v. Mason, 116 IlL App. 603.

58. Act 1898, § 70, subd. 6. Action to en-

force statutory liability of stockholder in
corporation. Stocker v. Davidson [Kan.] 86
P. 136. The. right of action given by Co'mp.
St. 1903, c. 91a, § 11; Cobbey's Ann. St. 1903,
§ 11, 510, is for injury to "business, employ-
ment or property" and passes to the trustee.
Cleland v. Anderson [Neb.] 105 N. W. 1092,
rvg. former opinion, 66 Neb. 252, 92 N. W.
306, 96 N. W. 212, 98 N. W. 1075.

59. Bryan v. Sturgis Nat. Bank [Tex. Civ.
App.] 90 S. W. 704. Under a statute provid-
ing "that all property acquired by either
husband or Tvife during marriage, * * *

shall be deemed the common property of
the husband and wife," held none of the
accumulated but undivided earnings of a
corporation passed to the trustee of a bank-
rupt whose wife owned stock in the corpor-
ation. Id.

CO. Property in the hands of a sheriff
under an attachment. Goodnough Mercan-
tile Co. v. Galloway [Or.] 84 P. 1049.

01. Snyder v. Eougher [Pa,] 63 A. 893.
62. Proceeds held not money received by

the trustee to the use of one whose princi-
pal had advanced money to pay for the
bankrupt's license but was properly held by
the trustee for distribution among the bank-
rupt's creditors. Tracy v. Ginzbery, 180
Mass. 260, 75 N. E. 637.

63, 64. Snyder v. Bougher [Pa.] 63 A. 893.

6.5. Stocker v. Davidson [Kan] 86 P. 136.

68, 67, 68. Felker v. Sullivan [Colo.] 83

P. 213.
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the burden of showing the amount necessary for such purpose resting on the trus-

tee.'" And an action cannot be maintained for such unpaid balances until a re-

lease thereof, executed by the corporation, is set aside as in fraud of creditors.""

Whether Or not the beneficial interest of the bankrupt in trust property passes to

his trustee in bankruptcy or not depends upon whether it is such an interest as

might have been transferred by the bankrupt or levied upon or sold under judicial

process against him,"" and such question is to be determined by the local-law.^" The

beneficial interest of the bankrupt passing to the trustee notice to the trustees of

the fund is not necessary to complete the title of the trustee in bankruptey.'^^ The

trustee in bankruptcy does not, however, take title to trust funds in the hands of

the bankrupt as trustee so long as they can be identified.'^- Property held by the

bankrupt under a conditional sale, void as to general creditors for want of record,

passes to the trustee,''^ but the adjudication is not the equivalent of a judgment or

attachment, so as to operate as a lien in favor of the trustee as against the condi-

tional vendor of the property because of noncompliance with a statute rendering

an unfiled contract of conditional sale void only as to those creditors who have

fastened upon the property by some specific lien.'^* The trustee takes title to in-

surance policies on the life of the bankrupt which are valuable as assets, ''^ subject,

however, in the ease of policies having a cash surrender value, to the right of the

bankrupt to retain them by paying such value ^" before the expiration of 30 days

69. Lioveland, Bankruptcy, § 174. Tucker
V. Denico [R. I.] 61 A. 642. Where bank-
rupt took deed to property in his wife's
name held to raise a resulting trust in him
for the benefit of the one creditor who, in
danger of beingr defrauded, took the neces-
sary steps to enforce hisi claim by judgment
and execution at law, and afterwards pro-
ceeding to establish the trust in equity and
the beneficial interest did not pass to the
trustee. Id. Trust fund, under an express
trust for the benefit of the bankrupt, being
inalienable does not pass to the trustee in

bankruptcy. In re McKay, 143 F. 671. Ben-
eficial interest in trust passes to trustee.
Currie v. Look [N. D.] 106 N. "W. 131.

70. Wliether or not the provisions' of a
will creato a trust, such as tO' prevent a fund
bequeathed from passing to the trustee in
bankruptcy of the beneficiary or legatee, is

to bfe determined by the law of the state.

In re McKay, 143 P. 671.

71. Petition under act 1867. Whittredge
V. Sweetser, 189 Mass. 45, 75 N. E. 222.

72. Held not to take title to trust funds
deposited by the bankrupt to the credit of
his general bank account. In re Royea's
Estate, 143 F. 183.

73. In re Poore, 140 F. 786. Pennsylvania
rule. Id., 139 P. 862. "What constitutes a
conditional sale, see Sales, 6 C. L. 1320.

74. York Mfg. Co. v. dassell, 201 U. S. 344,
50 Law. Ed. . Property in the possession
of a bankrupt under an unrecorded condi-
tional sale, the title to which remains in the
seller under the state law, except as against
attaching creditors or subsequent purchas-
ers from the purchasers without notice, does
not pass to the trustee in bankruptcy under
Act 1898, § 70a; such right being confined
to a particular creditor who attaches with-
out notice, resting on the estoppel of the true
owner, and not extending to the general

body of creditors some of whom may have
had notice. In re Cavagnaro, 143 F. 668.

KOTE. Coutlitional sale.'s: "Much of the
apparent conflict upon the authorities, in
respect to the title of a trustee in bank-
ruptcy to property in possession of the bank-
rupt under conditional sales is relieved by a
critical examination of the particular phrase-
ology of the statutes upon which the vari-
ous decisions are founded. In some of the
states it is declared by statute that unre-
corded conditional sales are only good as
bet"ween vendor and vendee, while in other.^
that they shall be void for want of record
as against creditors, subsequent purchasers,
pledgees, or mortgagees and in others that
the contract shall be recorded within
thirty days of the> delivery of the property,
and in others that it shall be acknowledged
and recorded in order to be binding as
against others than the vendee and his heirs.
Isaac on Conditional Sales in Bankruptcy,
9-12. Thus it will be seen that under some
of the state statutes creditors may hold
against an unrecorded conditional contract
of sale without regard to the question of
actual notice, and under such circumstances
trustees in bankruptcy reasonably enough
hold a status, with respect to the title of the
property, different from that which would
exist under a state statute, where the prop-
erty could only be held under judicial pro-
cess by an attaching creditor without no-
tice."—Prom In re Cavagnaro, 143 P. 668,
669.

75. Policies having no cash surrender
value pass to the trustee as assets of the es-
tate of the adjudication free from any claim
or right of the bankrupt. Van Kirk v. Ver-
mont Slate Co., 140 P. 38.

76. Clark v. Equitable Life Assur. Soc,
143 P. 175.
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after svicli value has been ascertained and stated to the trustee by the company."

This right of the banlcrupt is not afEected by his death after adjudication, but

passes to his legal representatives." The words "cash surrender value" embrace

policies, even though a stipulation in respect to surrender value is not contained

therein where the policy possesses a cash value which would be recognized and paid

by the insurer on the surrender of the policy.'" The trustee has no right to sue on

an agreement made between state receivers of the bankrupt and one of its creditors.'*"

He is, however, a proper party to contempt proceedings against the bankrupt's di-

vorced wife to compel her to pay over certain moneys under the divorce decree.*'

Under the act of 1867, the assignment in bankruptcy vested in tlie assignees the

complete ownership of incorporeal interests in personal property,^^ and tbis owner-

ship drew after it the possession so far as the interest involved was capable of pos-

session,^^ and this result was unaffected by the fact tliat such trustees were at the

time in ignorance of the existence of such property.'*

Property fraudulently conveyed.^^—The trustee takes title to and may recover

property fraudulently ^^ conveyed or incumbered *' by the banlj-upt, unless the

traJisferee is a bona fide purchaser for value prior to the date of the adjudication,*''

for up to the moment of banlcruptcy a party may make a valid disposition of his

property, \vhore it is done for a fair cohsideration and with an honest motive,*"

and even where there is a fraudulent intent, in order to affect the purchaser,

collusion must be shown.""' The fact that the bankrupt was solvent at the time of

the transfer does not bar this right of the trustee."' Thet trustee may recover such

property or its value "^ if the conveyance could have been avoided by any creditor

77, 78. Van Kirk v. Vermont Slate Co.,

140 F. 3S'.

7». In re Mertens [C. C. A.] 142 F. 445.

Note: In view^ of conflicting: decisions on
tliis subject see dicta in Holden v. Stratton,
198 XT. S. 214, 49 Law. Ed. 1018, indicating
views siiTiilar to those held in the principal
case.

SO. Love V. Export Storage Co. [C. C. A.]
143 F. 1.

81. Carnahan v. Carnahan [Mich.] 12 Det.

Leg. N. 1023, 107 N. W. 73.

82. Interest of beneflciary in trust estate.

Whittredge V. Sweetser, 189 Mass. 45, 75 N.

B. 222.

88, S4. Whittredge v. Sweetser, 189 Mass.
45, 75 N. E. 222.

85. See 5 C. L. 378.

86. An intent to> defraud is essential. In
re Bloch [C. C. A.] 142 F. 674. Bill of sale

by bankrupt to wife and note and chattel
mortgage to brother, covering all present
and after-acquired property held fraudulent.
In re Hemstreet, 139 P. 958l A duly re-

corded gift of property by husband to wife
at time when he was not indebted is valid

as against his subsequent creditors. Sav-
age v. Savage [C. C. A.] 141 F. 346. Trans-
fer of property to wife to secure a loan,

being made in good faith, without an intent

to defraud and more than a year prior to

the adjudication, held valid. Vowinkel v.

Moser [Pa.] 63 A. 130. Fact that transferee
was and had been bankrupt's attorney held
insufilcient to show fraud it appearing that
he paid full value for the property. Webb
V. Manheim, 109' App. Div. 63, 95 N. T. S.

1003. The fact that debtor was insolvent,

the transferee not knowing smch fact, held

not to render an assignment, made in good
faith by both parties, of accounts as col-
lateral security, fraudulent. Bunnell v.
Bronson [Conn.] 63 A. 396. As to what
constitutes a fraudulent conveyance, see
Fraudulent Conveyances, 5 C. L. 1556.

87. Mortgage given a creditor within
four months prior tO' the filing, of the peti-
tion in bankruptcy with intent to prefer
such creditor is void against his trustee.
In re Hill, 140 F. 984.

88. Maffi V. Stephens [Tex. Civ. App.] 93
S. W. 158. Sale in bulk held void, pur-
chaser failing to show that he took all rea-
sonable and proper steps to ascertain sell-
er'.9 financial condition and bought in good
faith. In re Knopf, 144 F. 245. Trustee is
not entitled to warehouse receipts pledged
to bank within four months of the filing of
the petition, the bank taking the receipts
in good faith and discounting notes in re-
liance thereon. Love v. Export Storage Co.
[C. C. A.] 14'3 F. 1.

89. In re Benjamin, 140 F. 320.
90. In re Benjamin, 140 F. 320. Sale of

standing timber held fraudulent, price be-
ing inadequate, there being a secret under-
standing as to price and the purchaser pay-
ing nothing down but giving a check on
which he stopped payment as soon as he
heard of trouble. Id.

91. Conveyance or mortgage. Pfeiffer v.
Roe, 108 App. Div. 54, 95 N. Y. S. 1014.

92. A bill by a trustee is demurralSle if

it claims the proceeds of sales of the prop-
erty and also prays that a conveyance by
the bankrupt be set aside as fraudulent and
title to the property vested in complainant.
Chisholm v. Wallace [Ala.] 40 So. 219.
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of the bankrupt other than one whose right is in the nature of a mere lienor,"^ and

it is not essential that the creditoi-s be in a position to attack the transfer."* Under

§ 70e the ti'ustee is clothed with plenary power to sue to avoid any transfer made

by the bankrupt of his property which any creditor may have avoided, whether

made within four months prior to the adjudication or not-'^ Good faith, as well

as a valuable consideration, is essential to the validity of a mortgage, and while

an agreement to withhold it from record is not of itself such evidence of a fraud-

ulent j)urpose as to constitute fraud in law so as to set aside the mortgage in a

suit by a trustee in bankruptcy, it is a circumstance constituting more or less co-

gent evidence of a want of good faith, according to the particular situation of the

parties and tlie intent as indicated by all of the facts and circumstances of the

case.^^

A demand by the trustee is a condition precedent,"'' and the purpose of the suit

being to obtain funds to jy&j claims, he must prove that claims have been- estab-

lished against the bankrupt estate."^ An action to set aside a conveyance as one

given "\^"ith intent to hinder, delay, and defraud creditors, is a suit in equity '"' in

which defendants are not entitled to a jury trial,^ though under the statutes of

most states the form of the action makes little difference if upon the pleadings

and proof plaintiff is entitled to relief.^ Though the trustee must have authority

from the bankruptcy court to bring suit to set aside a fraudulent conveyance by

the bankrupt, it is not necessary for him to allege in his bill the special orders

authorizing him to sue.' A state court has concurrent jurisdiction to set aside a

fraudulent incumbrance though prior to the appointment of the trustee the mort-

gaged property is sold by a temporary receiver and the proceeds deposited as a

special fimd to await the further order of the Federal court,* and neither the tem-

porary receiver nor the trust company with which the funds are deposited are

necessary parties to the action.^ The petition to set aside must) allege that transfer

was made with intent to hinder, delay, and defraud.^ The general rules as to the

93. "W^ere bankrupt took deed to prop-
erty in his wife's name held to raise a re-

suUing trust in him for the benefit of the
one creditor who, in danger of being de-

frauded, took the necessary steps to enforce
his claim by prosecuting it to final Judgment
and execution at law and afterwards pro-
ceeding to establish the trust in equity and
the beneficial interest did not pass to the
trustee. Id.

94. The reduction of the creditor's claims
to judgment Is not a condition precedent to

the trustee's right to set aside an alleged
fraudulent transfer of the bankrupt's prop-
erty. Crary v. Kurtz [Iowa] 105 N. W. 590.

95. Sharp y. Fitzhugh FArk.] 8S S. W.
929; Bunch v. Smith [Tenn.] 93 S. "W. 80.

96. Rogers v. Page [C. C. A.] 140 F. 596.

Agreement and circumstances held to ren-
der mortgage voidable. Id.

97. Transfer made years before appoint-
ment of trustee. Semon v. Adams [Conn.]
63 A. 661.

Evideuce held sufficient to show demand,
where trustee went to appraise the prop-
erty,' and was told that the bankrupt had
no property there. Semon v. Adams [Conn.]
63 A. 661.

98. Crary v. Kurtz [Iowa] 105 N. W. 590.

99, 1. Vollkommer v. Frank, 107 App. Div.

594, 95 N. T. S. 324.

2. Pfeiffer v. Roe, 108 App. Div. 54, 95 N.
T. S. 1014.

3. Chisholm v. "Wallace [Ala.] 40 So. 219.
4, 5. Vollkommer v. Frank, 107 App. Div.

594, 95 N. T. S. 324.
6. Richardson v. Winnissimmet Nat.

Bank, 189 Massi 25, 75 N. B. 97.
7. In an action to set aside a transfer as

fraudulent held .a receiver was not neces-
sary where a lis pendens had been filed
and defendant was financially able to re-
spond to any judgment that might be re-
covered against him for rents. Webb v.
Manheim, 109 App. Div. 63, 95 NV T. S. 1003.

8. Evidence of bankrupt's financial con-
dition 10 months before he purchased land
conveyed held too remote. Clark v. Mul-
cahy [Mass.] 76 N. E. 236. Mutilated ledger
held inadmissible it throwing no light on
transaction. Id. Conveyance to bankrupt's
wife. Evidence that reason for going into
bankruptc-y was threatened attachment by
creditors held inadmis.sible. MafB v. Ste-
phens [Tex. Civ. App.] 93 S. W. 158. Evi-
dence of cash surrender value of insurance
policies and whether any money was paid
trustee thereunder, together with schedule
of creditors filed by the bankrupt and evi-
dence of his indebtedness to trustee to-
gether with proof that bankrupt had sold a
lot of skins to trustee a few months before
bankruptcy, held immaterial. Id.
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appointment of receirers/ the admissibility of evidence' and instructions/ apply.

Where the trustee is discharged pending a suit, ia which he had intervened, to set

aside a fraudulent conveyance, the suit may, upon the trustee being reinstated, be

revived in his name.^* In a successful suit to set aside a fraudulent conveyance

costs are properly decreed against the defendant and his sureties on an appeal bond

personally.''-

A sale being set aside as fraudulent the vendee has a valid claim against the

bankrupt's trustee for the full amount of the money paid by him less the expenses

of setting aside the sale.'^

(§ 10) B. Nature of trustee's title in generaU^—Speaking generally in all

cases unaffected by fraud,'* the trustee, upon his appointment and qualification "

is vested, by operation of law,'" with the same but no better title than the bankrupt

had'^ at the date of the adjudication" to all nonexempt" property of the bank-

rupt. There are, however, several exceptions to this statement as clearly appear

from the other provisions of the act. Under certain circumstances the trustee is

a representative of the creditors, rather than of the bajikrupt, in relation to the

property of the estate and he may unquestionably exercise rights and enforce a title

that the bankrupt himself could neither enforce nor exercise.^" He occupies the

9. Instructions on good faith, reasonaWe
and fair consideration, held pertinent.
Maffl V. Stephens [Tex. Civ. App.] 93 S. W.
158.

10. Bunch V. Smith [Tenn.] 93 S. W. 80.

11. Instead of ordering them paid out of
the proceeds of the sale of the property.
Bunch V. Smith [Tenn.] 93 S. "W. 80.

12. Barber v. Coit [C. C. A.] 144 F. 381.

13. See 5 C. L,. 380.

141, York Mfg-. Co. V. Cassell, 201 TJ. S.

344; 50 Law. Ed. -— . See ante, § 10, subd.
Q. Property fraudulently conveyed.

15, 16. Goodnough Mercantile Co. v. Gal-
loway [Or.] 84 P. 1049.

17. Southern Pine Co. v. Savannah Trust
Co. [C. C. A.] 141 F. 802; First Nat. Bank v.

Bacon, 98 N. Y. S. 717. Trustee is not a
bona fide purchaser for value. Id. Bank-
ruptcy of pledgor of property held not to

bar suit for reformation of pledge. Id. A
specific lien or claim of a creditor upon the
property of a bankrupt remains unaffected
by the proceedings in bankruptcy. Bank-
ruptcy proceedings' does not affect prior as-
signee's right to subsequently earned wages
under such assignment. Wabash R. Co. v.

Meyer, 119 111. App. 104. In cases unaf-
fected by fraud the trustee takes the prop-
erty of the bankrupt in the same plight and
condition that the bankrupt himself held it,

and subject to all the equities impressed
upon it in the hands of the bankrupt. York
Mfg. Co. V. Cassell, 201 U. S. 344, 50 Law. Ed.
.— . Rights und^r three-sided contract for

the purchase of land by the bankrupt, 'he

having borrowed the money to pay the pur-

chase price. Beer v. "Wisner [Neb.] 104 N.

W. 757. Trustee held to take title and pos-
session to all of the bankrupt's property
except such as was covered by valid lifns.

Wright V. Texas Moline Plow Co. [Tex. Civ.

App.] 90 S. W. 905. A mortgagee held en-

titled to payment from the proceeds of the
mortgaged property which had been sold by
the bankrupt and recovered and sold by the
latter's trustee. Long v. Gump [C. C. A.]

144 F. 824. Trustee of a corporation held

7 Curr. Law— 26.

not entitled to fund realized from the sale
of property on a mortgage given by the cor-
poration to secure bonds some of which
were irregularly issued as security to one
advancing money to the corporation. Ii-
regularity consisted in acting outside of au-
thority though within apparent scope
thereof. Presbyterian Board of Relief for
Disabled Ministers v. Gilbee, 212 Pa. 310,
61 A. 925.

18. Southern Pine Co. v. Savannah Trust
Co. [C. C. A.] 141 P. 802; In re Mertens [C.
C. A.] 144 F. 818.
Contra; Title passes to trustee from time

of filing' petition. Voluntary proceedings.
In re Smith Longbottom & Sons, 142 F. 291.
Where prior to filing petition bankrujit had
improperly used trust funds In his hands,
held after filing petition he could not trans-
fer some of his own property to the trust
estate to make up for the impairment Id.

19. Goodnough Mercantile Co. v. Gallo-
way [Or.] 84 P. 1049. Matured crops held
not exempt under law of Iowa and to pasa
to trustee. In re Sullivan, 142 P. 620. See
post, § 17, Exemptions-; see, also. Exemp-
tions, 5 C. L. 1400.

20. Is authorized to avoid any transfer
by the latter which a creditor of such bank-
rupt might have set aside (Goodnough Mer-
cantile Co. V. Galloway [Or.] 84 P. 1049),
and he may recover tlie property so trans-
ferred, or its value, from the person to
whom it was assigned, unless such person
was a bona fide holder for value prior to-

the date of the adjudication (Id.). Where
cteditors reduced claims to judgments after
appointment of trustee held latter could at-
tack a chattel mortgage under which the
mortgagor was allowed to retain posses-
sion, even though the mortgagee took pos-
session before the acquisition of judgment.
Zartman v. First Nat. Bank, 109 App. Div.
406, 96 N. T. S. 633. Absolute deed to bank-
rupt as security, held trustee could not con-
vey title. General creditors are not within
protection of North Dakota recording laws.
Vallely v. First Nat. Bank [N. D.] 106 N.
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position of an attaching -^ but not of a judgment creditor." The bankruptcy law

only operates on property available for distril)ution among the general creditors,'"

hence the trustee can take for all the creditors only that -nhich one of them might,

but for the bankruptcy act, have taken for himself.-* If, by reason of peculiar cir-

cumstances, certain creditors acquire, or become entitled to prosecute, special legal

or equitable rights or remedies, respectively, property in which such rights exist

or over which such remedies may be exercised does not come within the scope of

the bankruptcy law.^^ Bankruptcy proceedings are in rem and when commenced

all of the property then held by the bankrupt or for his use (aside from exemptions)

is subjecfed to the Jurisdiction of the bankruptcy court and when bankruptcy is

adjudicated the sequestration reaches all such property and liecomes operative from

the institution of proceedings, as a "caveat to all the world," preventing interfer-

ence by attachments or other means in derogation of the interests of the estate.-'^

While title rests in the bankrupt up to adjudication, and in form until a trustee

qualifies, it is subject to the pending sequestration, and no rights can be acquired

thereimder which are not equally amenable,^^ but until adjiidication, however, a

lienor or pledgee is at liberty to make any disposition of or perfect any title to the

property which the nature of the lien permits.^^ The property being wrongfully

attached and sold under concurrent attachments and the trustee affirming the sale

and sning in assumpsit he can recover from each attaching creditor only the amount
actually received by him.^° The trustee does not take property acquired after the

adjudication.^" By allowing property to remain in the bankrupt's possession one

may become estopped to assert a claim ftierefor against the trustee. ^^ The trustee

takes and acts for the benefit of all the bankrupt's creditors. ^^ A trustee in bank-

ruptcy is entitled to possession of all of the bankrupt's property and to administer

the same, although it may be subject to liens or in possession of a state court in

proceedings to enforce a lien instituted within four months prior to the bank-

ruptcy.'^ Where property has been delivered to the bankrupt, the question of right

W. 127. See ante, § lOA. Property fraudu-
lently conveyed.

21. Bunnell v. Bronson [Conn.] 63 A. 396.

Assignment of accounts as collateral se-

curity held valid against trustee. Id.
'

22. Under laws of New York cannot
reach the surplus income of a trust estate.

McNaboe v. Marks, 99 N. Y. S. 960.

23,24, Tucker v. Denico [R. I.] 61 A. 642.

2,5. Tucker v. Denico [R. I.] 61 A. 642.

Where bankrupt took deed to property in
his wife's name held to raise a resulting
trust in him for the benefit of the one cred-
itor who, in danger of being defrauded, took
the necessary steps to enforce his claim by
prosecuting it to final judgment and execu-
tion at la'w, and afterwards proceeding to
establish the trust in equity, and the bene-
ficial interest did not pass to the trustee.
Id. Where bankrupt was to pay for prop-
erty on its receipt, and it was sent with
draft attached and was wrongfully taken
and used by the bankrupt held the vendor,
or his assignor, had a lien on the property
superior to the rights of general creditors.
Brie R. Co. v. Dial [C. C. A.] 140' P. 689.

26. State Bank of Chicago v. Cox [C. C.
A.] 143 F. 91.

27. State Bank of Chicago v. Cox [C. C.

A.] 143 F. 91. Trustee is entitled to recover
money obtained by creditors by attachment

between the date of the filing of the peti-
tion and the adjudication. Id.

28. In re Mertens [C C. A,] 144 F, 818.
29. 1 Starr. & C. Ann. St Illinois 189,

p 466, c. 11, § 37, construed. State Bank of
Chicago V. Cox [C. C. A ] 143 F. 91.

30. Beneficial interest in a trust estate is

not after-acquired property though decreed
to the bankrupt after the filing of the peti-
tion in bankruptcy, the decree adjudicating
the rights of the parties in the trust estate
as of a date prior to the filing of the bank-
ruptcy petition. McNaboe v. Marks, 99 N.
Y. S. 960.

31. Under the law of Iowa a wife of a
bankrupt permitting her property to pass
under her husband's control and allowing
him to use it as his own she cannot assert
a claim thereto against his» trustee in bank-
ruptcy. In re Hemstreet, 139 F. 958.

32. Entire proceeds of sale of property
fraudulently conveyed should be turned
over to him instead of only a sufficient
amount to satisfy the original claims.
Bunch V. Smith [Tenn.] 93 S. W. 80. The
trustee represents the estate and cannot act
on behalf of a particular creditor to the ex-
tent of securing for such creditor a prefer-
ence right which the bankrupt court has
not considered or allowed. West v. Bank of
Lahoma [Okl.] 8'6 Pa. 59.

33. In re Kaplan, 144 F. 159.
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tliei'eto often depends upon whether or not the transaction was a sale or a bailment,'*

and this question" is to be determined by the local law/^ the burden of proof being

upon the original owner.'" The trustee in such controversy being invested with the

rights of the ereditors.^^ By proving his claim for the purchase price a vendor

of property sold the bankrupt loses his right to rescind for fraud. ^^ It is a dis-

putable presvimption that the trustee toolf immediate possession of the bankrupt's

property.'" The defense of usury is as available to the debtor's trustee as to the

debtor himself.*" The title to the bankrupt's property is not affected by the dis-

charge,, but remains in the trustee.*^

(§30) 0. The trustee takes title free from liens *^ acquired by legal pro-

ceedings *' in a state or Federal court within four months of the time of filing the

petition ** in voluntary or involuntary proceedings '^ upon property not exempt as

against the trustee. This provision of the bankruptcy act refers solely to the lien

acquired by the levy, attachment, etc., as distinguished from the property itself,^"

and consequently it does not apply to a case where the property has been sold under

the levy, delivered to the purchaser and the proceeds turned over to the levying

creditor prior to the petition in bankriiptcy.*' After the property has so passed

it ajnounts to a transfer and if voidable at all must be on the ground that it con-

stitutes a preference.*^ Liens that remain undisturbed are thosfe that were good

against both tlje bankrupt and his creditors immediately preceding the adjudica-

tion.*" Bona fide claims of the bankrupt's wife may bp enforced.^" In deter-

^mining the four month period, time is to be computed by excluding the first day and

including the last.^^ Liens acquired by attaching creditors on real property which,

but for such attachments, would have passed to a subsequent purchaser under an

unrecorded deed may be preserved for the benefit of the estate of the bankrupt by

the court of bankruptcy in the exercise of its discretionary po'iver.'^

34. See Chisholm v. Eagle Ore Sampling
Co. [C. C. A.] 144 P. 670. What constitutes

a bailment or sale see Bailment, 7 C. L. 353;
Sales, 6 C. L,. 1320.

35. In re Heckathorn, 144 F. 499.

36. In re Wells, 140 P. 752. Where the
property Is in the possession of the bank-
rupt and the accounts on his books are in

his name. In re Heckathorn, 144 P. 499.

37. In re Heckathorn, 144 P. 499.

38. Stand? rd Varnish Works v. Haydock
[C. C. A.] 143 P. 31S.

39. Goodnough Mercantile Co. v. Gallo-
way [Or.] 84 P. 1049.

40. In re Stern [C. C. A.] 144 P. 956.

41. McLeod's Trustee v. McLeod [Ky.] 89

S. W. 199.

42. See 5 C. L. 381.

43. Landlord's lien under Act Pa. 1836,

§§ 83-85 (P. Li. 777), held of no effect where
bankruptcy proceedings were instituted

within four months after the Issuing of

the execution. In re Wheaton Restaurant
Co., 143 P. 921. Where a secured creditor
within four months of the filing of the pe-
tition sells security given before the four
month period, held valid. Richardson v.

Winnisslmmet Nat. Bank, 189 Mass. 25, 75

N. E. 97.

44. Proceedings do not affect the lien of
attachments and garnishments acquired
more than four months preceding bank-
ruptcy. Bloch Bros. v. Moore [Ala.] 39 So.

1025. In the absence of an order of preser-
vation, attaclvment lien acquired in four

month period dissolved. Goodnough Mer-
cantile Co. v. Galloway [Or.] 84 P. 1049,

45. Parrell v. Lockett •& Co." [Tenn.] 91
S. W. 209.

48. In re Bailey, 144 P. 214. Applies
only to liens alive and existing at the time
of the filing of the petition. Parrell v.
Lockett & Co. [Tenn.] 91 S. W. 209.

47. In re Bailey, 144 P. 214; Parrell v.
Lockett & Co. [Tenn.] 91 S. W. 209. Money
paid creditor under execution levied withm
four months of bankruptcy cannot be re-
covered. Starbuck v. Gebo, 48 Misc. 333, 96
N. T. S. 781.

48. In re Bailey, 144 P. 214.
49. Act 1898, § 67d, does not change § 67a

into the meaning that "claims which for
want of record or for other reasons" are
not good liens against the creditors are
good liens against the estate if the lender
advanced his money without any actual in-
tent to defraud unsecured creditors. He is

chargeable with the constructive intent
which is attributed to secrecy. Security
W^arehousing Co. v. Hand [C. C. A.] 143 P. 32,

50. Mortga.ge given to secure alimony,
parties having subsequently remarried.
Savage v. Savage [C. C. A.] 141 P. 346.

51. Attachment levied February 8th, held
dissolved by an ad.iudication based on a
petition filed June 8th following. In re
Warner, 144 P. 987.

52. First Nat. Bank v. Staake, 202 U. S.

141, 50 Law. Ed. ; McHarg v. Staake, 202

U. S. 150. 50> Law. Ed. —

.
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(§ 10) D. Whether chattel mortgages ^^ executed by the bankrupt are valid

must be determined by the law of the state where they are executed."* The trus-

tee has nOjgreater right to attack a chattel mortgage executed by the bankrupt than

the creditors represented by such trustee at the time of the adjudication.^^ The

trustee of a mortgagor is not a party to the mortgage within the recording acts/"

and under statutes providing that an unrecorded chattel mortgage shall be void

against a person other than the parties thereto, unless there has been a delivery of

the property, the trustee may recover the property where the same was not delivered

and the mortgage was not recorded.^'

(§10) E. Preferential transfers and payments.^^—In order to constitute a

preference, there must have been a transfer,'*" by the bankrupt"" while insolvent ''^

within four months prior to the filing of the petition,"^ to a creditor "^ or some one

in his behalf."' In order that the preference may be avoided by the trustee the per-

son receiving it, or to be benefited thereby or his agent acting therein "^ must have

reasonable cause to believe that a preference was intended."" He need not have

53. See 5 C. L. SS3.

54. In re National Valve Co., 140 P. 679;
Zartman v. First Nat. Bank, 109 App. Div.
406, 96 N. Y. S. 633; In re Marine Construc-
tion & Dry Dock 'Co. [C. C. A.] 144 F. 649.

Under Laws Illinois 1895, p. 260, assignee of
a chattel mortgag-e and notes which fall to
state upon their face the fact of security
has no lien upon the property even though
he has possession of It. In re Birck & Co.
[C. C. A.] 142 F. 438.

55. Trustee representing general credit-
ors, more of whom were, at the time of the
bankruptcy, armed with legal process au-
thorizing the seizure of the bankrupt's
property, cannot take advantage of failure
of chattel mortgagee to comply with New
York statute requiring statements of re-

newal to be filed. In re Burnham, 140 F.
926.

56. Clark V. Williams [Mass.] 76 N. E.
723.

5T. Clark v. 'Williaras [Mass.] 76 N. E.
723. Trustee held entitled to attack chattel
mortgage for failure to record it, such fail-

ure rendering it void to simpie contract
creditors, though they are not entitled to

attack it until they reduce their claims to

Judgment. Skilton v. Codington [N. Y.] 77

N. B. 790, rvg. 105 App. Div. 617, 93 N. Y. S.

460.

58. See 5 C. I>. 383.

50. Where property was obtained from
bankrupt by the creditor by deceit and was
retained against the wishes of the bank-
rupt, held no preference. Stern v. Mayer, 98
N. Y. S. 1028. A payment of money Is a
"transfer." Wright v. Cotten [N. C] 52 S.

E, 141. Money is property and a payment
of money constitutes. a transfer. West v.

Bank of Lahoma [Okl.] 85 P. 469. Where
title to goods sold under a sale fraudulent
and void as to creditors vests absolutely In
the vendee a retaking of the goods by the
sellers for the buyer's default may amount
to a preference. Conditional sale of goods
to" be sold by buyer at retail. Fulling v.

West [Ind. App.] 76 N. E. 325. Accepted
orders, dfawn by a bankrupt on third per-
sons, given a creditor as security held ef<-

fective as assignments of the fund on which
they "w^ere draw^n and to constitute a trans-
fer. In re Hlnes, 144 F. 543. Where prop-

erty is levied on within four months prior
to filing the petition but before such filing
is sold and delivered to the purchaser and
the proceeds delivered to the levying ired-
itor it amounts to a transfer. In re Bailey,
144 P. 214.

eo. Where after a bankrupt had made an
assignment for the benefit of his creditors
and just before bankruptcy proceedings
were instituted against him, the firm of
which, he was a member paid an entire
claim against him on which the firm was at
most only partially liable, held such pay-
ment did not constitute a preference. In
re Hines, 144 F. 543.

61. See 5 C. L. 383, n. 71. As to when
one is insolvent within the meaning of the
bankruptcy law see ante, § 3A.

62. A bona flde assignee of life Insurance
policies pledged more than four months be-
fore the bankruptcy of the pledgor held en-
titled to hold the same. Van Kirk v. Ver-
mont Slate Co., 14Q F. 38.

63. Preferences can only be given cred-
itors. Boonville Nat. Bank v. Blakey [Ind.]
76 N. B. 529. Transfer must have been
made to pay or secure an antecedent debt.
Lesser v. Bradford Realty Co., 47 Misc. 463,
95 N. Y. S. 933. Where an agreement in-
demnifying a contractor's surety assigned
to the iatter all the contractor's plant in the
event of the contractor's being unable to
complete the contract and the contractor
subsequently abandoned the contract and
was declared a bankrupt, the surety became
a creditor of the bankrupt from the date of
the latter's abandonment of the contract.
Wood V. U. S. Fidelity & Guaranty Co., 143
P. 424.

64. Where creditor procured purchaser of
bankrupt's stock, purchaser assuming bank-
rupt's indebtedness to creditor as part of
the purchase price executing a note there-
for, held a preference, the other elements
being found. Oft v. Hakes [C. C. A.] 142 F.
364.

65. Knowledge of son acting as father's
general financial agent held knowledge of
father. Wright v. Cotten [N. C] 52 S. E.
141.

66. Off V. Hakes [C. C. A.] 142 P. 364; In
re Bloch [C. C. A.] 142 P. 674; Parker v.
Block, 143 F. 560; In re Maher, 144 F. 503;
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actual knowledge of the debtor's insolvenc}'/^ tliough, having reasonaLle ground to

believe the debtor insolvent/' he is chargeable with notice of intent to prefer.^' A

In re Armstrong, 145 F. 20'2; Wilson v.

Weigle [N. J. Eq.] 62 A. 458; Capital Nat.
Bank V. Wilkerson [Ind. App.] 75 N. B. 837;

Hatnes v. Bank of Elberton [Ga.] 52 S. B.

922; Starbuck v: Gebo, 48 Misc. 333, 96 N. Y.

S. 781; Boonville Nat. Bank v. Blakey [Ind.]

76 N. B. 529. Bill alleging- that bankrupt
preferred several creditors in fulfillment of

fraudulent designs, held not maintainable
on the ground of conspiracy. Id.

What constitutes reasonable cause to be-
lieve tlaat a preference was intended: The
creditor need not have actual knowledge or
belief that a preference was Intended but
only knowledge of such circumstances as
would lead an ordinarily prudent man to

conclude that this would be the outcome
(In re Hines, 144 P. 543), he being charge-
able with notice of all facts which would
have been brought to light by reasonable
inquiry. Capital Nat. Bank v. "Wilkerson
[Ind. App] 75 N. B. 837.

Illustrations: A creditor who Indirectly
purchased goods from an insolvent debtor
and sold them at a loss of 30 per cent held
to have reasonable cause to believe that a
preference was intended. Hardy v. Gray [C.

C. A.] 144 F. 922. That a debtor is com-
pounding with his creditors at a fair rate
is not evidence that a preference was in-

tended. Wilson v. Weigle [N. J. Eq.] 62 A.

458. Transfer of entire stock to certain
creditors on their demand and threats to

sue, which property was accepted in full

settlement of claims largely exceeding its

value, held a preference. In re McMurtrey,
142 F. 853. Assignment of accounts the
proceeds of which were applied to the dis-

charge of the bankrupt's debts to third per-
sons held not to constitute a preference.
Evans v. National Broadway Bank, 48 Misc.

248, 96 .N. T. S. 789. Evidence that bank-
rupt was slow in paying debts, particular
debt was long due, bankrupt's real estate

was heavily mortgaged, had borrowed all he
could at the bank and that creditor had at

first refused orders on third person but
w-hich were finally taken, held sufficient to

constitute reasonable cause to believe a
preference was intended. In re Hines, 144

P. 543. Instruction on reasonable cause to

believe held not prejudicial as assuming
that transfer was not made in the ordinary
course of business. Hargreaves Bros. v.

Hackney [Neb.] 104 N. W. 855. Mortgagee
of land held not to have reasonable cause
to believe a preference was intended. In re

Armstrong, 145 -P. 203. Evidence held snfll-

clent to show reasonable cause to believe
preference was intended. Hargreaves Bros.

V. Hackney [Neb.] 104 N. W. 855; Capital
Nat. Bank v. Wilkerson [Ind. App.] 75 N. E.

837. Evidence held insufficient to show that
creditor had reasonable cause to believe
that a preferenc was intended. In re Op-
penheimer, 140 P. 51; Walker v. Tenison
Bros. Saddlery Co. [Tex. Civ. App.] 16 Tex.
Ct. Rep, 866, 94 S. W. 166.

er. Capital Nat. Bank v. Wilkerson [Ind.

App.] 76 N. E. 258.

68. Walker v. Tenison Bros. Saddlery Co.

[Tex. Civ. App.] 15 Tex. Ct. Rep. 866, 94 S.

W. 169.

"VVljat constitutes rensonaltle ground to be-
lieve debtor insolvent: Reasonable cause
to believe a debtor insolvent must not con-
sist of a guess or a mere suspicion of In-
solvency (Starbubck v. Gebo, 48 Misc. 333,

96 N. Y. S. 781), but a creditor must have
reasonable cause to believe his debtor in-
solvent in fact (Wright v. Gotten [N. C]
52 S. E. 141). It is not enough that a cred-
itor has some cause to suspect the insolv-
ency of his debtor, but he must have such
a knowledge of facts as to induce a reason-
able belief of his debtor's insolvency. Oft
V. Hakes [C. C. A.] 142 P. 364; Starbuck v.

Gebo, 48 Misc. 333, 96 N. Y. S. 781. It is

sufficient that the facts and circumstances
with reference to his financial condition
which are brought home to the creditor are
such as would put a,n ordinary man on in-
quiry, which if pursued would lead to
knowledge of insolvency. In re Virginia
Hardwood Mfg. Co., 139 P. 209; Capital Nat.
Bank v. Wilkerson [Ind. App.] 76 N. E. 258.

Illustrations: Knowledge that bankrupt's
ability to pay creditors in full depended
upon his ability to collect outstanding ac-
counts of an undisclosed amount held insuf-
ficient to charge defendant with knowledge
that a preference was intended. Oft v.

Hakes [C. C. A.] 142 P. 364. Neither the
fact that a debtor's accounts are past due,
nor the fact alone of his financial embar-
rassment, is sufficient to impeach the good
faith of a creditor taking security where
there were circumstances tending to ex-
plain such embarrassment upon grounds
other than insolvency. Butler Paper Co. v.

Goembel [C. C. A.] 143 P. 295. Evidence
held to show a common purpose to make a
colorable showing of a belief in the debt-
or's solvency, without making such exami-
nation as would have disclosed the truth,
which charged both debtor and creditor
with knowledge of a preference. Hardy v.

Gray [C. C. A.] 144 P. 922. Circular let-
ter advising creditor that debtor was in
failing circumstances and desired to effect
a compromise with his creditors held suffi-

cient to give creditor reasonable cause to
believe debtor insolvent. Benjamin v.

Chandler, 142 P. 217. Evidence held suffi-

cient to show reasonable cause to believe
debtor insolvent. In re Virginia Hardwood
Mfg. Co., 139 P. 209. Evidence 4ield insuf-
ficient to show that creditor had implied
notice of the debtor's insolvency and pur-
pose in making the transfer. Hames v.
Bank of Elberton [Ga,] 52 S. E. 922. Evi-
dence held Insufficient to show that creditor
knew of debtor's insolvency. In re Oppen-
heimer, 140 P. 51.

e9. English v. Ross, 140' P. 630; Walker
V. Tenison Bros. Saddlery Co. [Tex. Civ.
App.] 15 Tex. Ct. Rep. 866, 94 S. W. 166.
Knowledge of insolvency constitutes rea-
sonable cause to believe a preference was
Intended. Parker v. Block, 143 P. 560. Ev-
idence held sufficient to show creditor's
knowledge of debtor's Insolvency. Id.

Bank taking assignment from debtor of all

his uncollected accounts. Evans v. National
Broadway Bank, 48 Misc. 248, 96 N. Y. S.

789. Assignment ol contracts by husband
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preference must have actually resulted/" the effect thereol! being to prefer one cred-

itor over others of the same class. '^ Whether an intent to prefer on the part of

the banki'upt is essential is the subject of conflicting decisions,'- such intention being

to wife, latter knowing of hu.sband's insolv-
ency held to constitute a preference. Bryan
V. Madden, 109 App. Div. 876, 96 N. Y. S. 465.

70. In order to set aside a transfer as
preferential it is essential that there are
not sufficient assets in the trustee's hands
to pay the claims of creditors. Lesser v.

Bradford Realty Co., 47 Misc. 463, 95 N. T.

S. 933. Transfer of entire stock to certain
creditors on their demand and threats to

sue, which property "was accepted in full

settlement of claims largely exceeding its

\'alue, held a preference. In re McMurtrey,
142 P. 853. "Where a creditor extended new
credits to an insolvent debtor in the ordi-
nary course of business and without kno"wl-
edge of such insolvency, being induced to do
so by the fact that the debtor had settled
his prior account by a note ivhich had not
yet matured, the payment of the note, al-

though after the giving of the last credit
did not constitute a preference when the
net result of all the transactions during the
debtor's insolvency was to increase its es-

tate. In re "Watkinson, 142 P. 782.

71. In re Block [C. C. A.] 142 P. 674;
West V. Bank of Lahoma [Okl.] 85 P. 460.

A creditor will not be considered preferred
because he holds as security for his debt a
life insurance policy having no surrender
value. In re Blount, 142 P. 263. Assign-
ment of claim against county to apply on
pre-existing indebtedness held a preference
Keller v, Paickney [Tex. Civ. App.] 15 Tex.
Ct. Rep. 541, 94 S. TV. 103. "Where an in-

solvent conveyed stock to sureties on a note
griven a bank, and the sureties in considera-
tion of the transfer agreed to pay the bank,
and the bank did not participate in the
making of such contract and was not paid
by the STireties out of the proceeds of the
property conveyed, held there was a pref-
erence to the sureties but not to the bank.
HoTstman v. Little [Tex.] 90 S. "W. 1095.

"Where an insolvent borrows money from a
bank, and executes his note therefor, and
deposits the money in said bank subject to

his check, said transaction does not consti-
tute a preferential transfer under the bank-
ruptcy act, and the bank may, before^the
depositor is declared a bankrupt, credit the
amount of his deposit upon his debt due
the bank, and such transaction will not en-
title the trustee to recover the amount of
such deposit as a preference. "West v. Bank
of Lahoma [Okl.] 85 P. 469. Where an
agreement indemnifying a contractor's
surety, containing an assignment of the con-
tractor's "plant" in case he should be un-
able to carry out the contract, was executed
more than four months before the con-
tractor became a bankrupt and when he
was solvent, the amount of the sure:ty's
claim against the bankrupt is the amount
of the loss it might sustain in completing
the contract with such aid as it might gain
by taking and using the plant so assigned.
W"ood V. U. S. Pidelity & Guaranty Co., 143
P. 424.

72. That he need not have such intent.
In re Block [C. C. A.] 142 F. 674; Parker v.

Block, 143 P. 560. See, also, Capital Nat.
Bank V. Wilkerson [Ind. App.] 75 N. E. 837.

That he must have such intent. Hardy v.

Gray [C. C. A.] 144 P. 922.

NOTE]. Ts intention to prefer on the part
of the deljtor essential f It has been stated
in a recent case (Hardy v. Gray [C. C. A.]
144 P. 922. 925) that "it can hardly be said
that a creditor had reasonable cause to be-
lieve that a preference was intended unless
it is shown that there was such an intention
on tlie part of the debtor." The court reas-
ons as follows. "Naturally and justly it

would be said that no one would be charged
witii a reasonable cause to believe some-
thing unless the something existed to which
the belief was supposed to relate. It is

true that the ordinary rule that a person
who does an act is supposed to contemplate
what results therefrom, applies to cases of
this class, but only as an element; a,nd it

cannot apply even as an element unless the
party who does the act has a knowledge of
the essential facts which tend to produce
the resulting consequences, or at least has
a reasonable cause to believe them or pur-
posely shut his eyes. Notwithstanding the
view taken in some directions that the
bankruptcy statute of 1S9S- is to be regarded
as a nev? code, the interpretation of which
is to be influenced but little, if at all, by
pre-existing legislation, to shut our eyes to
the history of such legislation, and to the
interpretation put on previous statutes,
would be a very extreme thing to do; and,
certainly, since Wilson v. Nelson, 183 V S.

191, 194, 46 Law. Ed. 147, and sequence, thii
is not permitted. Under the act of 1837,
the intention to prefer was expressed in
the same language whether it related to an
act of bankruptcy or to a revocable trans-
action between a debtor and a creditor giv-
ing advantage to the latter, or to an appli-
cation for the brankrupt's discharge. As it

is impossible to hold that a bankrupt should
be refused his discharge, where he was. in
fact, innocent of any actual, wrongful in-
tent, so the actual intent was necessarily
involved in each of the three particulars re-
ferred to. The expressions in Toof v. Mar-
tin, 13 Wall [U. S.] 40, 20 Law. Ed. 481,
which seemingly support the contrary are
more than met in the later cases of Wilson
V. City Bank, 17 Wall. [U. S.] 473, 21 Law.
Ed. 723; Grant v. National Bank, 97 U. S.

80, 24 Law. Ed. 971; Barbour v. Priest, 103
U. S. 293, 26 Law. Ed. 478, and Stucky v.
Masonic Sav. Bank, IDS U. S. 74, 27 Law. Ed.
640. In the last two of which cases Grant
V. National Bank was cited and approved,
and even its expressions persisted in."
These cases "establish that the intent to
prefer under the act of 1867 was held to be
an actual intent and not an attributed one.
We find no change in the decisions with
reference to the present statute." Barring
all cases not authoritative the principal cases
cited against the proposition that intent of
the debtor is essential are Pirie v. Chicago
Title & Trust Co., 182 U. S. 438, 45 Law. Ed
1171; Western Tie & Timber Co. v. Brown,
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held essential it cannot be presmiied from the single fact that the bankrupt knew
hrmself to be insolvent.'^ Under the present law actual fraud is not an element
of a preferential transfer/^ though it has been held that there must be "guilty
collusion. ^= The fact that the creditor holds collateral as security does not validate
the transaction." A bank which in payment of a clearing house cheek drawn in its
lavor on another member, and held as the result of the day's clearings, receives the
procee^ds of cheeks presented by such other member for clearing on the next morn-
ing, shortly before suspending payment, must account therefor to the bankrupt es-
.tate of such defaulting member," and it cannot escape liability to so account upon
the doctrine of rescission and following of trust funds."' In the absence of evi-
dence that the withholding from record was pursuant to an agreement entered into
lor the purpose of defeating the provisions of the bankruptcy law or that other
persons were thereby induced to extend credit or forego legal rights/" where a pref-
erence consists in a transfer the period of four months does not expire until four
months after the date of recording or registering the transfer, if b]- law such record-
ing or registering is required.^" The word "required" as here used has reference
to the character of the instrument of transfer required to be recorded by the state
law rather than to the particular individuals who by reason of adventitious circum-

196 U. S. 5&2, 49 Law. Ed. 571, and the same
case decided by the court of appeals in [C.
C. A.] 129 P. 728; Wetstein v. Prancisous
[C. C. A.] 133 P. 900', and In re Eggert [C. C.
A.] 102 734. "In the last case the court of
appeals for the Seventh Circuit, after some
discussion of the authorities, merely con-
cluded that, as a matter of law, the circum-
stances did not charge the creditors with
sufficient knowledge to hold them with hav-
ing accepted a preference. So in Wetstein
V. Prancisous the Court of Appeals for the
Second Circuit merely held that there was
sufficient to go to the jury on the issue
whether the parties sought to be charged
had reasonable cause to believe that it was
intended to give a preference. There it was
admitted that the insolvent, after payment
to the preferred creditor, still owed un.^e-
cured claims to the amount of $20,000, with-
out any assets applicable thereon. To un-
derstand Western Tie & Timber Company
V. Brown, it is necessary to examine the
case as it appeared in the Court of Appeals
as well as in the Supreme Court. The ques-
tion involved was one of set-off, and not of
preference. "Vye think « « » fiie only
expressions of the supreme court under the
present statutes are those in Pirie v. Chi-
cago Title & Trust Co., 182 U. S. 446, 45
Law. Ed , 1171, already referred to, which
emphatically declare that the subdivision of
the statute of 1898, already quoted-, adopted
by the section of the act of 1903, involves
the element that the 'creditor had reason to
believe that a preference was intended,'
which could not exist unless, in fact, a pref-
erence ^wsLS actually intended on the part of
the debtor, or unless there existed what the
law regariis as the equivalent thereof."

—

Prom Hardy v. Gray [C. C. A.] 144 P. 922,
924-927,

73. Hardy v. Gray [C. C. A.] 144 F. 922.

74. Wright v. Gotten [N. C] 52 S. E. 141.

75. "To constitute a fraudulent prefer-
ence by an insolvent debtor, the preference
must be an advantage actually given to one

or more creditors over the others, with th^
knowledge of his situation and the intpin
to accomplish this end * * « and thove
must be guilty collusion." Brandenburg on
Bankruptcy, Bacon v. Merchants' Bank
[Ala.] 40 So. 413. Evidence held insufficient
to show fraudulent preference. Id See
also, Stern v. IVIayer, 98 N. Y. S. 102S, where
it is said: Collusion -between the bankrupt
and the creditor, and conspiring to give a
favorite creditor greater advantRge than
other creditors, is the gravamen of the of-
fense.
Note: The first of the above cases seems

to . rely wholly upon the quotation from
Brandenburg and the cases cited by him.
The quotation is apparently from tlie first
edition of Brandenburg on Bankruptcy and
the cases cited by him are all under the
Act of 1867. V/hile Mr. Brandenburg places
such statements in that part of his work
which deals with § 60b of the Act of 1S9S,
still as the edition referred to was written
in 1898 the statement must be taken in view
of the Act of 1S67, § 35. Such § 35 is ma.-
terially different from §§ 60a and b and
§ 61e of the Act of 1898. Under such sec-
tions it would seem that under the present
law the element of "guilty collusion" is not
necessary in order to have a preferential
transfer or payment. As has been stated in
a recent case. In re Armstrong, 145 P 202
"Section 67e" of the Act of 1898 "has refer-
ence to conveyances and transfers involving
moral tur.pitude and which are fraudulent
in fact. Section 60a defines the word "pref-
erence," while 60b provides what prefer-
ences can be avoided, and the two must be
construed together and as a whole." [Ed-
itor.]

76. Capital Nat. Bank v. Wilkerson [Ind.
App.] 75 N. B. 837.

77. Rector v. City Deposit Bank Co., 199
228, 50 Law. Ed. .

Rector v. Commercial Nat. Bank, 200
420, 50 Law. Ed, .

In re Hunt, 139 F. 2SS.
Act 1898, § 60a, as amended Act 1903.

U. S.

78.

U. S.

79.
80.
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stances may or may not be afEected by an unrecorded instrument." An instrument

is "required" to be recorded when failure to record renders it void as against gen-

eral creditors.*- The giving of possession, within the four month period, under a

bill of sale *^ or mortgage ** executed prior to the four niOnth period and recorded

or not "required" to be recorded does n,ot constitute a preferential transfer, it not

appearing that it was done to hinder, delay, or defraud creditors, and this is true

thougli at the time of its enforcement the creditor knew that his debtor was insolv-

ent and considering going into bankruptcy."^ That a creditor realizes upon security,

given him while his debl-or was solveirt and before the four month period, within

the four month period,*'^ or after he learns of his debtor's insolvency,*^ does not con-

stitute a preference. An unrecorded mortgage being valid between the parties and

being given before the four month period, in good faith and to> secure a valid debt,

its pavment within the four month period does not constitute a voidable preference,*'

and in an action to avoid such payments as preferential, defendant setting up such

facts by way of defense, the burden of the issue thus raised is on defendant.*' A
person is deemed to have given a preference if being insolvent he lias within four

months before the filing of the petition procured or suffered a judgment to be en-

81. First Nat. Bank v. Connett [C. C. A.]

142 F. 33. The purpose and effect of the

amendment -was to change the rule applied

to the original act. Id. Rev. St. Mo. 1899,

5 3404, requires a chattel mortgage to be
recorded within the meaning of the bank-
ruptcy act, although it does not make an
unrecorded chattel mortgage absolutely

void. IJ. Rven if the question of the ef-

fect of delay in recording is to be deter-

mined by the state law, under Rev. St. iMo.

1899, § 3404, a chattel mortgage if recorded
within the four month period and under cir-

cumstances which would render it a void-

able preference, the trustee may avoid it.

Id.

62. In re Chadwick, 140 F. 674. Code Va.
1904, § 2465, construed. In re Montague,
143 F. 428'; In re Hunt, 139 F. 283. Real es-

tate mortgages held to take effect from date
of execution. New York law considered.
Id. As regards insolvency, time when pos-
session was taken under the instrument con-
trols rather than the date when the pa-
per was made and executed. Lesser v.

Bradford Realty Co., 47 Misc. 463, 95 N. Y.

S. 933. Under the act as amended it has
teen held that where an alleged preferen-
tial transfer consists in a conveyance of
real estate, under which possession is not
taken, the question of preference Is to be
Judged by the date of record regardless of
the date of delivery. Pennsylvania. Eng-
lish V. Ross, 140 F. 630.
Note: In the last case the court holds

that by the amendment of February 5, 1903,
to section 60a of the bankruptcy act this
section was intended to be brought into
substantial accord with § 3, cl. a & b, and
that that which as a preference is made
an act of bankruptcy by the one is intended
to be made voidable as such at the instance
of the trustee by the other, the superadded
condition being present that the person who
Ijas received the preference had reasonable
eause to believe that a preference was in-

ienJed. There Is an apparent conflict be-

tween this case and those which hold that

the right of the trustee to question such a

conveyance Is to be determined by the state
law and what there obtains. Thompson v.

Fairbanks, 196 U. S. 516, 49 Law. Ed. 577;
Humphrey v. Tatman, 198 U. S. 91, 49 Law.
Bd. 956; N. Y. Economical Print Co, 6 Am.
Bankr. Rep. 615, 110 Fed. 514, 49 C. C. A.
133; In re Shirley, 7 Am. Bankr. Rep. 299,
112 F. 301, 50 C. C. A. 252. But aU these
will be found on examination to have arisen
prior to the amendment of 1903.—From
English v. Ross, 140' F. 630.

83. Bill of sale given as security for a
loan more than four months prior to the
debtor's bankruptcy held not to constitute
a preference though possession was not
taken by the creditor until within the four
month period at which time the bill of sale
was indorsed to the effect that the loan
was still due. Christ v. Zehner, 212 Pa. 188,
61 A. 822.

84. Where mortgagee took possession,
with the consent of the mortgagor, of after-
acquired property covered by a valid mort-
gage made and recorded prior to the four
month period. In re National Valve Co.,

140 F. 679. "Vests in mortgagee all the
rights in respect to the property which fol-

low such taking possession under the state
law unaffected by the bankruptcy act. In
re Chadwick, 140 F. 674.

85. In re National Valve Co., 140 F. 679.

86. Richardson v. Winnissimmet Nat.
Bank, 189 Mass. 25, 75 N. E. 97. "Where a
contractor, miore than four months before
becoming a bankrupt, and while solvent,
executed an agreement Indemnifying his
surety, containing an assignment of the con-
tractor's plant in case he shoud be unable to
complete the contract, the exercise of the
right thereby acquired by the surety wit'flln

four months of the bankruptcy proceedings
and with knowedge that his debtor was in-
sovent, did not constitute a preference.
"Wood V. United States Fidelity & Guaranty
Co., 143 P 424.

87. Hawes v. Bank of Elberton [Ga.] 52
S. E. 922.

88,89. Rogers v. Page [C. C. A.] 140 F.
696.
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tered against himself in favor of any person, and the effect of the enforceir.nr.t of

such Judgment will be to enable any one of his creditors to obtain a greater per-

centage of his debt than any other of such creditors of the same class,"" and it is

immaterial that the debtor himself did not pay such judgment.''^ The kind of legal

services to be performed for which an insolvent debtor contemplating bankruptcy

proceedings may contract and make payment for in money or by a transfer of prop-

erty are such services as conserve and benefit the estate of the bankrupt,"^ or are such

services as are contemplated by the act in bringing the bankrupt estate before the

court, its subsequent administration and distribution to the creditors and the like.*"

A transfer in payment of any other kind of services may be set aside as preferential.'*

Preferences are not void, cmly voidable."^ In a suit by the trustee to recover an

unlawful preference, only so much is recoverable as is necessary for the payment of

claims and the costs and expenses of administering the estate. °" The preference con-

sisting of unpaid securities the creditor is not chargeable in equity with the assumed

value thereof but should only be required to surrender the securities.''^ A preferen-

tially transferred claim may be sold by the trustee."'

§ 11. Collection, reduction to possession and protection of property. A. Dis-

covery.^^

(§ 11) B. Compelling surrender by bankrupt.^—Jurisdiction exists in the

bankruptcy court to require, in a summary manner, the bankrupt to pay over money
or surrender other property in Ms possession and undei'* his control belonging to his

estate,^ and for disobedience of such order the court has pov/er, by attachment

for contempt, to enforce compliance.^ Such an order is not one for the payment of

a debt and consequently his commitment upon refusing to comply with the order

is not imprisonment for debt.* The issue on the question of "contempt is a sep-

arate one, on which the bankrupt is entitled to a hearing,'* and is purely of a civil

character " and therefore may be supported by a mere preponderance of evidence,

presumptions, or inferences.'^' The proceeding being civil in its nature it is error

to embody in the order what is substantially a judgment for contempt and an al-

ternative order of committal therefor.^ The order should describe the property

with reasonable certainty in order to assure its identity and the command of the

court to the banla-upt should be to surrender the very property sought to be re-

covered." There is a sufficient demand and notice where the order for the delivery

of the property is served on the bankrupt and its counsel thirty days before the

entry of an order adjudging him guilty of disobedience for contempt.^" The order

should not issue unless the court is satisfied beyond a reasonable doubt that the

90. Act 1898, § 60a. Benjamin v. Chand-
ler, 142 F. 217.

»J. Benjamin v. Chandler, 142 P. 217. So

held where bankrupt sold realty agreeing
to convey clear title and purchaser used
purchase money to pay Judgment lien. Id.

92. In re Habeg-ger [C. C. A.] 139 P. 623.

Does not include services performed in ne-
gotiating with creditors for settlement of

insolvent's financial difficulties without re-

sort to bankruptcy court. Id. Does not in-

clude a transfer made in consideration of

attorney's agreeing to Viefend bankrupt
against anticipated criminal prosecutions,

which are not brought until after the filing

of the petition. Id.

93,94. In re Habegger [C. C. A.] 139 P.

623.

9S. Starbuck v. Gebo, 4S Misc. 333, 96 N.

T. S. 781; Keller v. Paiokney [Tex. Civ.
App.] 15 Tex. Ct. Rep. 541, 94 S. W. 103.

98. Rogers v. Page [C. C, A.] 140 P. 596.
97. Note received for third person. Off

v. Hakes [C. C. A.] 142 F. 364.
98. Keller v. Paickney [Tex. Civ; App.]

15 Tex. Ct Rep. 541, 94 S. W. 103.
99. 1. See 5 C. L. 386.
2. Samel v. Dodd [C. C. A.] 142 P. 68.

Order denied as respects preferential pay-
ments made by the trustee. In re Smith
Longbottom & Sons, 142 P. 291.

3,4. Samel v. Dodd [C. C. A.] 142 F. 68.

6. In re Cole [C. C. A.] 144 P. 392; In re
Davison, 143 F. 673.

6,7,8. In re Cole [C. C. A.] 144 F. 392.
9. Samel v. Dodd [C. C. A.] 142 F. 68.

10. In re Levy & Co. [C. C. A.] 142 P.

442.
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bankrupt has the monej' or property in his possession or under his control." In

the absence of satisfactory explanation, it is presumed that property traced into the

hands of the bankrupt a short time prior tobankruptcy remains in his hands and

the bankrupt must answer therefor,^^ though this rule is not absolute but each ease

must be governed by its particular circumstances.'-^ The court will not commit a

bankrupt woman for contempt for failing to comply with an order to turn over

property or money, where it is in doubt as to her ability to do so, in order to com-

pel her husband or other persons who appear to have been the principals in the

fraudulent conversion of the property to come to her relief.^* A banlfrupt cannot

excuse himself from delivering over funds deposited with an agent unless he shows

as a matter of fact an inability to obtain the actual pos^sion of what he ought to

surrender.^^ That a person has been guilty of fraudulent appropriation of prop-

erty, and has concealed it by falsehood or perjury, does not always lead to the

bdief that the failure to make restitution upon an order is contumacious or willful.^"

Tf the evidence is insufficient to warrant the issuance of the order and the creditors

believe that assets have been fraudulently concealed, they should institute criminal

proceedings in which the bankrupt may have a jury trial.^''

(§11) G. Property in the possession of ofp-cer appointed iy state courts.^^—
A court of bankruptcy cannot administer upon property of a banlrrupt, which at the

time of the filing of the petition was in the actual possession of a receiver appointed

by a state court more than four months previously, and which was subsequently sold

by order of the state court in the same proceeding.'^''

(§ 11) D. Summary proceedings against third persons; jurisdiction.^"—

A

loankruptcy court has jurisdiction to summarily determine the right of a third party,

not an adverse claimant to property of the bankrupt ;
-'^ but in the absence of con-

sent it has no jurisdiction to compel an adverse claimant to surrender property in

Jiis possession,-^ the remedy in such case being by an independent plenary suit.^^

A district court has no ancillary jurisdiction to make a summarj' order on the ap-

11. In re Switzer, 140 F. 976; In re Da-
vison, 143 F. 673. Must be moraHy certain
that obedience to order can be enforced. In
re Sax, 141 F. 223. Must plainly and afflrm-
atively appea^' from the record that he has
power to comply with its requirements.
Samel v. Dodd [C. C. A.T 142 F. 68. Un-
corroborated and unsatisfactory testimony
of bankrupt held to warrant court in find-

ing, beyond a reasonable doubt that he liad

possession or control of the goods. In re

Walder, 142 F. 7S'4. Failure to account sat-

isfactorily for goods held insufficient to

warrant order. In re Sax, 141 F. 223. A
mere failure to satisfactorily account for
all the value of goods shown to have been
bought, where no books v/ere kept, and the
business is shown to have been loosely con-
ducted is not sufficient. In re S^vitzer, 140
F. 976.

12. SO' held where bankrupts were given
an opportunity to appear before referee and
explain but failed to do so. In re Levy &
Co. [C. C. A.] 142 F. 442. Uncontradicted
testimony of bankrupt that she had money
in satchel and that while she was carrying
it satchel w^as cut from handle and taken
lield incredible, she at the time of discovery
of the theft raising no outcry. In re Frank-
fort, 144 F. 721.

13,14. In re Davison, 143 F. 673.

15. Rule applied to money of a married

woman in the hands of her husband, but
which by the law of the state was her sep-
arate property and subject to her absolute
control. In re Cole [C. C. A.] 144 P. 392.

16. In re Davison, 143 F, 673.
17. In re Switzer, 140 F. 976.
18. See 5 C. L. 386.
19. In re Heckraan [C. C. A.] 140 F. 859.
20. See 5 C. L^ 386.
21. "Where officers of a bankrupt corpora-

tion held all the stock of an ancillary cor-
poration as agents of the bankrupt corpora-
tion and not as engaged in a separate busi-
ness, held they could be required to sur-
render it to the bankrupt's receiver. In re
Muncie Pulp Co. {C. C. A.] 139 P. 596.

22. So held where defendant was vendee
of property under a sale completed prior to
the filing of the bankruptcy petition. In re
Davis Tailoring Co , 144 P. 285. "Where
property was claimed by third person under
bill of sale, lie alleging bankrupt's posses-
sion to be that of an agent. In re Mundle,
139 P. 691. "Where property is levied on
within four months prior to the filing of the
petition but before such filing is sold and
delivered to the purchaser and the proceeds
delivered to the levying creditor neither the
property nor its proceeds can be recovered
in summary proceedings. In re Bailey 144
P. 214.

23. In re Davis Tailoring Co., 144 T. 285.
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plication of the trustee of ar baiikriipt whose estate is being administered in another

district requiring a person to turn over property to the trustee.-* Tlie proof must
be decisive in order to justifj a summary order against a third person.^'* It will not

issue where the fact of the original receipt of the property- is denied and the only

proof that it was ever received is the oath of interested witnesses, unsupported by

corroborative or documentary proof.'"'

(§ 11) E. Actions to collect or reduce the property to the trustee's posses-

sion.-''—The trustee may maintain an action in his own name as trustee for the use

and benefit of the estate he represents,^* but he has not the judicial power to de-

termine that an action brought by him in his official capacity for the use and benefit

of a third person who claims to be a creditor of the estate would redound to the

benefit of the estate and thereupon bring such action in his own name as trustee

for the usi?. and benefit of such third person.^" A demand is not a condition prece-

dent to the recovery of a preference.^" A. trustee by consenting to the discharge of

receivers does not estop himself from maintaining a suit against third persons to

recover jDroperty transferred to them by the receivers.'^ In order to avoid a prefer-

ential transfer or payment, the trustee may proceed by plenary suit in law ^^ or

in equity,^' the suit in equity being in the nature of a creditors' suit to set aside a

fraud\ilent conveyance.^'' The ordinary procedure is by an action at law,^° thougli

equitj" is resorted to when necessary to avoid a multiplicity of actions."" An ad-

judication of a bankrupt based upon the giving; of a preference is not an adjudica-

tion tliat the alleged transfer was preferential so as to bind the transferee. *"

Jurisdiction.^^—Courts of bankruptcy have equitable jurisdiction of suits to

set aside alleged preferences.^' In a suit in the Federal courts the citizenship of

the trustee is im.material where the citizenship of the bankrupt and the defendant

is such that the former might have sued in the Federal court but for the bankruptcy

proceedings.*" The equity jurisdiction conferred on the district courts by the bank-

ruptcy act is limited to matters connected with the bankruptcy estate,*^ the court

having neither original nor ancillary jurisdiction of matters not affecting the set-

tlement of the bankrupt's estate,*^ or unless such property is in possession of the

24. In re Von Hartz [C. C. A.] 142 F. 726.

25. In re Gilroy, 140 F. 733.

26. In re Gilroy, 140 F. 733. Evidence
held to show a scheme to defraud but insuf-
ficient to warrant order requiring attorney
to surrender property. Id.

27. See 5 C. L. 387.

28,29. "West V. Bank of Lahoma [Okl.]

86 P. 56.

30. Boonvllle Nat. Bank v. Blakey [Ind]
76 N. E. 529; Capital Nat. Bank V. Wilkerson
[Ind. App.] 75 N. E. 837. But see 5 C. L.

387, n. 35; 5 C. L. 388, n. 36.

31. Whitney v. "Wenman, 140 F. 959.

32. Parker v. Black, 143 F. 560. An ac-

tion to avoid a preference is one at law and
may be brought in a state court which has
no equitable jurisdiction. Merritt v. Halli-

day, 107 App. Dlv. 596, 95 N. Y. S. 331.

33,34. Parker v. Black, 143 F. 560.

35. Boonville Nat. Bank v. Blakey [Ind.]

76 N. B. 529.

36. Boonville Nat. Bank v. Blakey [Ind.]

76 N. B. 529. Bill held not maintainable on
such ground on mere allegations of a sav-
ing of expense and a promotion of con-
venience, where the effect would be to de-
prive defendant of a, right to a jury trial.

Ed.

John Silvey & Co. v. Tift, 123 Ga. 804,
B. 748.

See 5 C. L. 388.
Off V. Hakes [C. C. A.] 142 F. 364.
Bush V. Elliott, 202 U. S. 477, 50 Law.

37.

51 S.

38.
39.

40.
Ed. .

41. Brumby v. Jones [C. C. A.] 141 F. 318.
42. In re Hobbs & Co., 145 F. 211. Where

after sale by trustee has been confirmed,
bankruptcy court has no jurisdiction of a
proceeding to restrain the execution of the
deed to the purchaser and to compel the ex-
ecution by the trustee of a deed to the pe-
titioner based upon an alleged contract
between the petitioner and the purchaser.
Henrie v. Henderson [C. C. A ] 145 F. 315,
rvg. In "re Henderson, 142 F. 568. A referee
determining that certain property belongs
to a third person cannot enjoin its seizure
by a sheriff under a writ of replevin issued
from a state court, in an action brought
therein by the trustee against such third
person even if otherwise vested with the
power. In re Berkowitz, 143 F. 598. See
post, § 18. Where firm of building contract-
ors was adjudged bankrupt, held bankruptcy
court had jurisdictfon to bring in mechanics'
lien claimants and adjudicate the validity
of their liens, so far as they effect tlie bal-
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trustee or a part of a fund for distribution among the geaeral creditors of the bank-

lupt." When property has become subject to the jurisdiction of the bankruptcy

court as that of the bankrupt, whether held by him or for him, jurisdiction exists

to determine controversies in relation to the disposition of the same and the extent

and character of liens therein or rights therein.** A court of bankruptcy, which

is administering the estate of a bankrupt partnership has jurisdiction to take pos-

session of the property of a partner, though he has not been or could not be ad-

judged a bankrupt individually, and to administer the same as far as necessary to

a settlement of the partnership estate.*^ Even "after a discharge a state court has

jurisdiction to determine the rights of the trustee to property claimed to have be-

longed to the bankrupt when he went into bankruptcy and attached by a creditor

as such, though standing in the name of another who also claims it.** Under the

Alabama statutes the trustee cannot resort to chancery to set aside a preference not

fraudulent.*'

Parties.*^

Pleading.*"—The complaint must allege that assets are insufficient to pay the

claims of creditors,^" that transfer was made to pay or secure an antecedent indebt-

edness,^^ and that if it is permitted to stand the creditor will receive a greater per-

centage of his debt than other creditors of the same class.^^ General ]-ules as to

the effect of allegations apply.^'

Presumptions and hurden of proof ; evidence.^*—The burden of proof rests upon
the trustee to prove the preference.'^^ General rules as to the admissibility of evi-

dence apply. ^° In an action by the trustee, the presumption is in favor of the regu-

larity of all proceedings leading up to the appointment of the trustee and that as

tmstee he complied with all the requirements of the law and was qualified to act.'''

Trial and judgment.^^—It is not within the province of a witness to inform

the court or jury whether a hypothetical state of facts would or would not, in his

opinion as a business man, constitute implied notice to a creditor of his debtor's

ance due unJer the contracts as a necessary
condition precedent to a settlement between
the banlirupts and the owners. Id.

43. Suit to cancel satisfaction of mortgage
and to declare trust in property. Brumley
V. Jones [C. C. A.] 141 F. 318.

44. Goodnough Mercantile Co. v. Galloway
[Or.] 84 P. 1049.

45. Dickas v. Barnes [C. C. A.] 140 F.

849.

46. McLeod's Trustee v. MoLeod [Ky.] 89

S. W. 199.

47. Code 1896, § 818 construed. Redd v.

Wallace [Ala.] 40 So. 407.

48. 49. See 5 C. L. 388.

60, 51. Lesser v. Bradford Realty Co., 47
Misc. 463, 95 N. Y. S. 933.

Sa. "West V. Bank of Lahoma [Okl.] 85 P.
469.

53. Allegation that money was not paid
by third person to the trustee on demand
held to render a further allegation that the
money had not been paid the bankrupt or
his assignee for the benefit of creditors, the
trustee's predecessor. Cohen v. Wagar [N.

Y.] 75 N. E. 691.

54. See 5 C. L. 389.

55. Butler Paper Co. v. Goembel [C. C. A.]
143 F. 295; Starbuck v. Gebo, 48 Misc. 333,

96 N. T. S. 781. That creditor had reason-
able cause to believe a preference was in-

tended. "Capital Nat. Bank V. Wilkerson
[Ind. App.] 75 N. B. 837.

56. Evidence that alleged preferred cred-
itor was investigating the financial standing
of the bankrupt immediately prior to and
continuously up to the time the bill of sale
was executed held admissible. Capital Nat.
Bank v. Wilkerson [Ind. App.] 76 N. E. 258.
A certified copy of docket entries made in a
bankruptcy court, which entries constitute
only the minutes from which to make a rec-
ord, is inadmissible to show bankruptcy.
Gibson v. Holmes ["Vt.] 62 A. 11. Where
transferee, claimed title in that he had re-
scinded a sale to the bankrupt for fraud,
evidence of admissions of the fraud by the
bankrupt to the seller which formed the
basis of the rescission held admissible and
should not be restricted to the sole purpose
of impeaching the. bankrupt who was a wit-
ness for the plaintiff. John Silvey & Co. v.
Tift, 123 Ga. 8ft4, 51 S. E. 748. In such a case
the fact that the transaction in question was
accomplished by consent or agreement be-
tween the parties may be considered by the
jury in determining the real nature of the
transaction. Id.

57. PlaintiflE testified in an action by trus-
tee in bankruptcy that he was the trustee.
Laubaugh v. Pennsylvania R. Co., 28 Pa.
Super. Ct. 247.

58. See 6 C. L. 390.
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insolvency.'*' In a plenary suit by the trustee the bankruptcy court has power to

issue a temporary injunction restraining defendant from disposing of the property
in controversy.^" General rules as to instructions apply." A party against whom
a Judgment has been rendered in favor of the trustee of a bankrupt may, by proper

proceedings in equit}', be allowed to offset against the same a, claim allowed in its

favor against the bankrupt in the bankruptcy proceedings.'"'

InUrest.'^^—On the recovery of an unlawful preference, interest may be re-

covered from the date of demand." The commencement of a suit to recover an
alleged preference is a demand which starts the running of interest."''

Appeal and review.^''—The trustee may appeal a suit in a stare court in forma
pauperis by filing an affidavit which discloses his inability, as the representative of

the bankrupt estate, to pay the costs."^ The trustee failing to prove liis case a

new trial may be ordered to enable him to supply defects in proof."-'

(§ 11) F. Claims not reduced to possession hy the trustee.'"'—A bankrupt

failing to disclose property or rights during the pendency of the bankruptcy pro-

ceedings cannot claim, after the discharge of the trustee, that such property or

rights revested in him except on a showing of an election, by the trustee to abandon

such asset or that no claims proven against the bankrupt estate remain unpaid.'^

The question of abandonment by the trustee depends on the facts of each case.'-

The bauln-upt being refused a discharge on the ground that he has property which

he did not schedule, the creditors are entitled to have the estate reopened in order

that proceedings may be instituted to recover such property for their benefit.''^ In

such case any creditor existing before the bankruptcy may, through the trustee,

pursue any property, the bankrupt had at the date of his adjudication,^* and any ex-

isting creditor at the date of the adjudication may pursue, in his own right, any

after-acquired property in any court of competent jurisdiction.''^

§ 12. Protection of trustee's title and possession.''^ Eeslraining interfer-

ence.''''—An application by a creditor for leave to examine the books of a bankrupt

in the hands of his trustee should be denied where it fairly appears that ^ it is not

made in good faith in his own interest but in the interest of one not a creditor who

has no right to such examination.'*

Rig'ht of trusted in actions pending 'by or against the lanJcrvpt.'"'—An action

by or against the bankrupt in a state court does not abate upon the adjudication

in bankruptcy or the appointment of a trustee,*" and, in the absence of an appli-

50. Ha-wes v. Bank of Elberton [Ga.] 52

S. E. 922.

60. So held where defendant was insolv-

ent. Blake v. Nesbet, 144 P. 279.

61. Issues submitted held sufficient to de-

velop whole case. Wright v. Gotten [N. C]
52 S. E. 141.

62. Tootle-Weakley Millinery Co. v. Bil-

lingsjey [Neb.] 105 N. W. S5.

63. See C. L. 391.

64. Benjamin v. Chandler, 142 F. 217.

65. Capital Nat. Bank v. "Wilkerson [Ind.

App.] 75 N. E. 837.

66. 67. See 5 C. E. 391.

68. Hawes v. Bank of Elberton [Ga.] 52

S. B. 922.

69. Starbuck v. Gebo, 48 Misc. 333, 96 N.

T. S. 781.

70. See C. L. 391.

71. Right to accounting. Laing v. Fish,
119 m. App, 645.

72. Where assignees In bankruptcy, hav-
ing acquired title to the bankrupt's incor-
poreal interest in trust property under a
bankrupt's petition filed in 1878, flled a bill
in 1882 to compel the bankrupt to execute
conveyances to such assignees of all his in-
terest in the trust property, and to enjoin
the trustee under the will under which the
bankrupt claims from paying the bankrupt
or any person claiming under him any part
of the trust fund which might accrue to the
bankrupt, the tact that the bankrupt's as-
signees did not sell their remainder in the
fund so acquired held not to establish an
abandonment thereof by them. Whittre.lge
V. Sweetser, 189 Mass. 45, 75 N. B. 222.

73, 74, 75. In re Barton's Estate, 144 F.
540,

76, 77. See 5 C. L. 391.

78. In re Sully, 142 F. 895.

79. See 5 C. L. 392.

80. 81. Hahlo v. Cole, 98 N. T. S. 1049.
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cation by the trustee for substitution, it ma}^ be prosecuted or defended by the bank-

rupt.*^^ It is improper for a trustee, to be substituted as plaintiff in a suit in a

state court by a bankrupt without first obtaining the consent of tlie Federal court

to such substitution.^^ The trustee may intervene in a suit brought by a judgment
creditor to set aside. a fraudulent conveyance by the bankrupt,*' and it is unneces-

sary to his proper substitution as plaintiff that a supplemental petition be filed,

since the order permitting him to be substituted determined his legal capacity to

sue and, in the absence of any subsequent question as to the correctness of the rul-

ing, it will be regarded as final.**

Suits against trustee.^'"—After an adjudication of bankrupt(;y by a Federal

court, a suit or action cannot be commenced in a state court affecting the unex-

empt property of the bankrupt, if objection to the want of jurisdiction of the sub-

ject-matter be suitably interposed,^" and this is true regardless of who is in pos-

session of the property at the time such suit is instituted,*' and a state court having

no jurisdiction of the subject-matter the trustee by answering and praying for af-

firmative relief cannot confer jurisdiction.** Unless enjoined by the bankruptcy

court,*" a lienor on property sold by the trustee, the lien being transferred to the

proceeds is entitled to sue the trustee in a state court to establish his claim,"" but

the judgment in such action cannot operate to take the fund from the possession

of the bankruptcy court. °^ A trustee or receiver in bankruptcy cannot remove a

cause into the Federal courts unless the amount involved exceeds $3,000.°^ General

rules as to pleadings apply."* In a suit to foreclose an equitable lien on the bank-

rupt's property the trustee alleging possession in himself he must prove the aver-

ment if denied in the reply."* The certificate of appointment of a trustee in bank-

ruptcy is admissible to prove the fact of the appointment."^ The mere designation

of a person as "special master" in the order of appointment in bankruptcy proceed-

ings does not deprive him of the express authority conferred by such order to sue

to collect all the assets of the bankrupt estate."* Where pending replevin in a state

court against the trustee for property alleged by the latter to have been preferen-

tially transferred, the bankruptcy court orders the trustee to sell the property, the

claimant's right to attach to the proceeds, such sale by the trustee does not con-

stitute a contempt of the state court."' The action must be brought or claim set

up within the prescribed period of limitations."*
*

82. Hahlo V. Cole, 98 N. T. S. 1049. The
court expressly states that while such ac-

tion would be "improper" it does not decide

that the substitution would be unauthor-
ized unless the consent of the federal court
was first obtained and affirmatively shown.
Id.

S3. Bunch V. Smith [Tenn.] 93 S. W. 80.

84. Crary v. Kurtz [Iowa] 105 N. W. 590.

85. See 5 C. L. 391.

86. Goodnough Mercantile Co. v Galloway
[Or.] 84 P. 1049. The trustee having title

to the property it is not subject to attach-
ment by a state court. French v. White
[Vt] 62 A. 35.

87. Goodnough Mercantile Co. v. Galloway
[Or.] 84 P. 1049.

88. Goodnough Mercantile Co. v. Galloway
[Or.] 84 P. 1049. In an action against a
trustee in bankruptcy, defendant appeared
and demurred, challenging the jurisdiction

of the state court over the subject-matter.

"When his demurrer was overruled he sought
by answer to secure the property involved

for the benefit of creditors. Held that iie

did not waive objection to the jurisdiction.
Id.

89, 90, 91. Skilton v. Codington [N. T.]
77 N. B. 790, rvg. 105 App. Div. 617, 93 N. T.
S. 460.

92. Swofford V. Cornucopia Mines of Ore-
gon, 140 F. 957.

93. In an action against a trustee in bank-
ruptcy to enforce an equitable lien on the
property of the bankrupt, the complaint
stating that tlie trustee claimed tlie right to
take possession of the property and to sell
the same, held entitled to all intendments
after answer and tantamount to an allegation
that on the day when the action was com-
menced the trustee had not taken possession
of the property. Goodnough Mercantile Co.
V. Galloway [Or.] 84 P. 1049.

94. Goodnough Mercantile Co. v. Galloway
[Or.] 84 P. 1049.

05. Harrell v. State, 121 Ga. 607, 49 S. E.
703.

96. Suit between creditors and trustee.
Royal Ins. Co. v. Miller, 199 U. S. 353, 50
Law. Ed. .
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§ 13. Management of the property and reduction to money.^"—Subject to tlie

control of the court, the right to select counsel is in the trustee,^ and, where there

are disagreements between factions of creditors as to the manner of administering

the estate, the court will not approve the selection By the trustee of an attorney who
also represents and continues to act for certain creditors.^ Appraisers should be

appointed by the court or referee.' One is not disqualified to act as appraiser be-

cause of a casual association with one of the creditors in an unrelated business.*

Bale of property.^—The sale need not be made by the trustee ° but the court

in its discretion may designate or appoint officers other than the trustee to make the

sale.' Whether the property shall be sold in bulk or in parcels ' and whether it

shall be sold free from incumbrances,' is for the court to determine. It is proper

and generally desirable to sell the real estate free from the bankrupt's wife's in-

choate right of dower, with her consent, and to compensate her for such release by

a fair allowance out of the proceeds.^* Where the time fixed by an order of sale

expires without a sale having been made, notice to creditors and others interested

is essential before the making of a new order of sale.^^ In the absence of fraud

or mistake or a showing of inadequacy of price, a sale at public auction should not

be set aside because of an offer of an advanced price by an unsuccessful bidder."

An order setting aside a sale and ordering a resale is not reviewable on petition

to superintend and revise until after the resale has been made and confirmed.'^^

Unless the order otherwise provides, the sale conveys all the right, title, and interest

of the bankrupt,^* and also rights of the trustee to attack preferential transfers of

the property.^' A purchaser making a claim for shortage and it being allowed he

is barred from putting in another claim which might have been ascertained and

included in the former claim.^" In the absence of the record of the proceeding, it

will be presumed, in a collateral proceeding, that the court had before it the neces-

sary facts and parties to authorize the order of sale.^" The regularity of a sale by

a trustee in bankruptcy cannot be collaterally attacked on the ground of a failure

of the trustee to procure an order of sale.^*

97. Capital Nat. Bank v. "Wilkerson [Ind.

App.] 76 N. B. 258.

98. Where assignees in bankruptcy of a

cestui que trust became vested with the
bankrupt's interest in the trust property

by virtue of the assignment in 1878, and
such ownership continued from that date

until 1901 when a bill was filed by them for

instructions all persons are barred from
claiming an adverse interest in the prop-
erty so conveyed by Rev. St. U. S. § 5057,

providing that such suits should not be
maintained unless brought within two years
from the time when the cause of action ac-

crued for or against such trustee. Whit-
tredge v. Sweetser, 189 Mass. 45, 75 N. B.

222
99. See 5 C. L. 392.

1. Held error for referee to permit cred-

itors to determine question. In re Columbia
Iron Works, 142 F. 234.

2. In re Columbia Iron Works, 142 P. 234.

3. Held error to submit question to vote
of creditors. In re Columbia Iron Works,
142 F. 234.

4. la not disqualified because some of the

officers and directors of a corporation cred-

itor are also officers and directors in an-
other corporation of which the appraiser is

president. In re Columbia Iron Works, 142

F. 234.

5. See 5 C. L. 393.
,

6. Sturgiss V. Corbin [C. C. A.] 141 F. 1.

7. May appoint commissioners. Sturgiss
V. Corbin [C. C. A.] 141 F. 1.

S. Held error to submit question to vote
of creditors. In re Columbia Iron Works,
142 F. 234.

9. Sturgiss V, Corbin [C. C. A.] 141 F. 1.

10. Savage v. Savage [C. C. A.] 141 F.
346.

11. Allgair v. Fisher & Co. [C. C. A.] 143
F. 962. Sale under second order made with-
out such notice, set aside where price was
less than that fixed as the upset price in the
first order. Id.

12. So held where offer was about 4 per
cent, above the sale price. Sturgiss v. Cor-
bin [C. C. A.] 141 F. 1.

13. West Virginia: practice considered.
Sturgiss v. Corbin [C. C. A.] 141 F. 1.

14. Bryan v. Madden, 109 App. Div 876,
96 N. Y. S. 465.

15. Property sold was certain contracts.
Bryan v. Madden, 109 App. Div. 876, 96 N. Y.
S. 465.

16. So held where second claim was for
other packages included in sale. In re Drum-
goole, 140 P. 208.

17. That trust had been terminated and
perfect lis pendens maintained. Pitch v.

Gentry [Ky.] 92 S. W. 586.

18. Keller v. Faickney [Tex. Civ. App.] 15

Tex. Ct. Rep. 541, 94 S. W. 103.
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§ 14. Claims against the estate and proof and allotvance. A. Claims prova-

ble.^"—There is a distinction between provable and allowable claims.^" A fixed lia-

bility of the bankrupt ^^ as evidenced hj a Judgment or instrument in writing -^

is provable if absolutely owing ^^ to the claimant ^^ at th(} time of the filing, of the

petition in bankruptcy,^'* whether then payable or not.^° The owner of an unma-
tured note indorsed by the bankrupt has a provable claim. ^' The bankrupt repu-

diating a contract of purchase, the seller may prove his claim against the bank-

rupt estate for the profit he would have made on the sale, it being possible to prove

such profit with reasonable certainty,^' and the seller being a selling agent, he can

prove his anticipated profits and damages paid the manufacturer without requiring

a- tender of the latter.^' A sale by the bankrupt being set aside as fraudulent the

vendee has a provable claim for the full amount of the purchase price less the ex-

penses of setting aside the sale.^° An involuntary adjudication does not constitute

a breach of an executory contract for the sale of crops to be "raised in successive

years so as to enable the vendor to prove his contingent damages.^^ A debt founded

upon contract express or implied is provable against the bankrupt's estate notwith-

standing the fact that the creditor may have elected to bring his action in trover

instead of in assumpsit. ''^ Indorsers, guarantors, sureties and other persons sec-

ondarily liable, may prove their claims against the bankrupt estate if the creditor

declines or fails to do so.^' A stipulation for a collection fee in a note being one

of indemnity it is not provable against the estate of the debtor as part of the debt,

when no attorney was in fact employed by the creditor until after the bankruptcy.'*

Whether such fee is to be deemed one for indemnity or not is to be determined by

10. See 5 C. L. 394.
20. Owner of a note, not yet due, indorsed

by the bankrupt has a provable claim. In
re Rothenberg, 140 F. 798. Evidence held
sufficient to show that petitioner's claims
were provable. In re Borelll, 142 F. 296.

21. Notes given by a partner to sureties
on personal, official bond to cover defalca-
tions, held provable against the partnership
estate, the money acquired by the defalca-
tions being used in the firm business. In
re Speer Bros., 144 F. 910.

22. "Where prior to the brankruptcy pro-
ceedings the bankrupt as security for an in-
debtedness against him gave his creditor a
written assignment of his salary, his dis-
charge releases hiin from personal liability

as a drawer of the order. Mitchell v. Leland
[Mass.] 76 N. E. 670.

23. A claim based upon a contract ex-
press or implied must have been a debt of
the bankrupt for which he was liable and
under obligation to pay at such time. In re
Ellis [C. C. A.] 143 F. 103. A subcontractor
held not to have a provable claim against
his contractor where he was not to be paid
until latter was paid and latter had not
been paid. Id.

24. A purchaser at a receiver's sale of the
accounts of an insolvent corporation, which
include an account against another corpora-
tion also insolvent, cannot prove against the
bankrupt estate of a stockholder in the
debtor corporation a claim for an indebted-
ness on his stock subscription. In re "Wat-
kinson, 143 F. 602. A claim against the es-

tate of a bankrupt, based on the alleged
payment by the claimant and others repre-
sented by him, ol an indebtedness of the
bankrupt, disallowed where it appeared that

the indebtedness was that of a corporation
in which claimants and the bankrupt were
stockholders; that it was paid by a second
corporation in which claimants were stock-
holders, which charged it to the first and
afterwards became insolvent; and that the
only liability- of the bankrupt was to the
first corporation on his stock subscription.
Id.

25. In re Imperial Brewing Co., 143 F.
579; In reBIlis [C. C. A.] 143 F. 103.

26. Liability of bankrupt vendor in a con-
tract to convey, he agreeing to pay off a
mortgage within IS months, though 18
months had not elapsed at the time of filing
the petition. Sweaney v. Baugher [Ind.] 77
N. B. 1083. Held error for the court to ex-
clude from evidence a duly authenticated
certificate of discharge in bankruptcy set
up as a defense to an action on a debt, prov-
able and absolutely owing, although not pay-
able, at the time of the filing of the peti-
tion. Ailing V. Straka, 118 III, App. 184.

27. In re Rothenberg, 140 P. 798.
28. 29. In re Saxton Furnace Co., 142 F.

293.

Barber v. Coit [C. C. A.] 144 F. 381.
In re Imperial Brewing Co., 143 F.

30.
31.

579.

32. Judgment in conversion held released
Fechter v. Postel, 100 N. Y.by discharge.

S. 207.
33. So held as to a vendee in a contract

to convey the vendor agreeing to pay oft
a mortgage but failing to do so before bank-
ruptcy and the mortgagee failing to pay his
claim. Sweaney v. Baugher [Ind.] 77 N. E.
1083.

34. Pennsylvania law considered. In re
Gebhard, 140 F. 571.
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the local law.^^ An unliquidated claim arising ex delicto is not provable.'" Fail-

ure to record a mortgage securing a debt does not affect the provability of the debt."''

The provision of the bankruptcy act providing for the liquidation of claims refers

only to unliquidated provable claims.^^ In liquidating claims the bankruptcy court

has ample authority to adopt any procedure appropriate to the particular case

whether it be submission to a jury on an issue framed, or production of evidence

before the referee or some other method.'"

(§14) B. Proof of claims.'^''—Claims must be proved within one year after

the adjudication,*^ and while this provision is an absolute bar to the proving or

allowance of a claim after the expiration of a year, where the creditor is charge-

able with any laches, yet it must be construed in the light of the main purpose of

the act, which is to secure an equal division of assets between bona Me creditors,

and should not be held to bar a just claim, which, owing to peculiar circumstajices,

could not have been proved within the year.*^ Consequently it has been held that

where payment to a creditor has been set aside as preferential after the expiration

of the year the creditor might prove his claim, he having acted in entire good faith.*'

The bar, however, applies to a creditor who has received a voidable preference sub-

sequently recovered by the trustee,** and to a creditor who sues in a state court

hoping to secure a favorable decision upon 'a claim of lien preference for the full

amount of his indebtedness.*^ In order that judgment creditors may share in the

distribution of the estate Ihey must file proofs of debt.*" The sworn proof of a

claim is prima facie evidence of its allegations though objection is made to its al-

lowance,*' and if such proof sets forth all the necessary facts to establish the claim;

and the allegations are nod: self-contradictory, prima facie, they establish the "claim,

even in the presence of objections and the objector is then called upon to produce evi-

dence and show facts tending to defeat the claim of probative force equal to that

of the allegations of the proofs of claim.*' The burden of proof is always on the

claimant, but, as probative force is given to the allegation of the proofs of claim,

and no probative force is given to the objections, this must be met, overcome or at

least equalized, by the objecting party.*' All intendments are in favor of the

proof.^" One filing a claim based on fraudulent security is bound thereby and will

not be permitted to prove his claim as one for wages for labor and entitled to pri-

ority.^^

Effect of proofs-—The lien of a judgment on property set aside by the bank-

ruptcy court as exempt is not affected by the fact that the creditor proved his

judgment in the bankruptcy proceedings where he was allowed by the court to with-

draw such proof without prejudice.^"

35. In re Gebharfl, 140 F, 571.

36. In re United Button Co., 140 F. 495.

37. In re Ewald, 135 F. 168.

38. 39. In re United Button Co., 140 F.

495.
40. See 5 C. L. 394.

41. Act 189'8, I 57n, In re Kemper, 142

F. 210.

42. 43. In re Fagan, 140 F. 758.

44. In re Kemper, 142 F. 210. Where pref-
erential payment onlj' amounted to a part
of the claim and the claim wasi presented and
allowed after deducting the amount of the
payment and the trustee subsequently re-

covered such preferential payment held a
claim for the amount thereof could not be
allowed after the expiration of a year from
the adjudication either as an original claim
or by way of amendment to the prior claim.
Id.

Curr. Law— 27.

45. Creditor secured by a mortgage (!an-
not, after adverse decision by state court
prove his claim after the expiration of the
year. In re Noel. 144 F. 439. '

46. In re Rosenberg, 144 F. 442. i

47. Whitney v. Dresser, 200 U. S. 532, 50
Law. Ed. ; In re Castle Braid Co., 145 F.
224.

48. In re Castle Braid Co., 145 P. 224.
Proof of contract with directors for the pur-
chase of corporate stock held sufficient to
establish claim prima facie. Id.

49. In re Castle Braid Co., 145 F. 224.
50. Proof of notes against corporation

held not affected by the fact that the payee
was an officer of the corporation. In re Cas-
tle Braid Co., 145 P. 224.

51. In re Hemstreet, 139 F. 953.

52. See post, § 22, c.

53. In re Weaver, 144 F. 229.
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(§ 14) 0. Contest of claims.^*—Objections to the allowance of a claim may
be filed by parties in interest.^'' In respect of opposing the allowance of claims,

the trustee does not act judieiallj^, but only administratively, and, if he refuses to

oppose a claim or to move for its reconsideration when he ought to do so, he may
be compelled to act or to permit the objecting creditors to act in his name.^^ And
where the trustee is acting under the advice of the counsel who represent the claim-

ant, no presumption arises as to the correctness of the trustee's action.^'' Where

an order of a referee sustaining a motion of a trustee to disallow a claim on the

prima facie case made by the claimant is reversed, the matter should be sent back

to the referee, if the trustee desires to submit evidence in opposition to the claim. ^*

The trustee alone is authorized to institute proceedings for "the re-examination and

expunging of claims. ^° The defense of usury is as available to the debtor's trxistee

as to the debtor himself."" Cases dealing with the sufficiency of the evidence are

shown in the notes. "^

(§ 14) D. Surrender of preferences and the effect thereof.^^—In order to

prove his claim, a preferred creditor must surrender his preference,"^ but such sur-

render need not be voluntary."* Under the bankruptcy act as amended, the prefer-

ential transfer or payment ^'hich must be surrendered is identical with and includes

the elements of the transfer or payment rendered voidable by § 60b. "" A referee,

or court, upon finding that certain pa3'ments are preferential, should fix a reason-

able time within which they may be surrendered and the claims of the creditors

allowed.""

(§ 14) E. Secured creditors."—The claims of secured creditors"^ are allow-

able for such sums only as are owing over and above the value of the s'ecurities,"''

l)ut this rule has no application to cases in which the security is not the property

of the "bankrupt.'" A secured creditor may ^\'ithont interference hj the trustee or

the court, value his own security, provided he' turns it into money "according to the

terms of the agreement pursuant to which" it was delivered to him."^ Being un-

54. See 5 C. L. 395.

55. Debtor of bankrupt sued by trustee
is not a party in interest in the bankruptcy
proceedings and cannot file objections to or

litigate claims of creditors. In re Sully, 142

F 895
58, 57. In re Stern [C. C. A.] 144 F. 956.

58. In re Livingston [C. C. A.] 144 F. 971.

,-». In re Sully, 142 F. 8 95.

60, In re Stern [C. C. A.] 144 F. 956.

61, Evidence considered and heUI not to

sustain the contention of a claimant as to

the conversion of certain stocks by the bank-
rupt and his claim for the value of the
stocks, "Which remained in the bankrupt's
hands, liquidated. ' In re Hurlbutt, Hatch &
Co., 143 F. 958. Evidence held insufficient

to defeat the allowance of noteS' given by a
bankrupt corporation for stock in another
corporation, either on the ground of fraud
or ultra vires. In re New York Car Wheel
Works, 141 F. 430.

62, See 5 C. L. 396.

63, See in re Block [C. C. A.] 142 F. 674.

What constitutes a preferential transfer,

.see ante, § 9 B. What constitutes a fraudu-
lent transfer, see ante, § 9 A.

64, The fact that he has, in good faith,

retained the same until deprived thereof by
A, judgment of the court upon a suit brought
by the trusitee does not bar him from there-

after surrendering his preference and prov-

ing his claim against the estate. In re Op-
penheimer, 140 F. 51.

0.1, Hardy v. Gray [C. C. A.] 144 F. 922,

What constitutes sucli a preference see
ante, § 9 E.

66, In re Oppenheimer, 140 F. 51.

67, See 5 C. L. 396.

68, A creditor holding a note containing .1

waiver of exemptions is a secured creditor
In re Meredith, 144 F. 230.

69, Act 1898, § 57e. In re Meredith, 144
F. 230. Act 1898, §§ 57e, 57h, const.rued.
Creditor receiving orders drawn on third
persons to secure payment of his debt. In
re Hines, 144 F. 543.

70, In re Mortens [C. C. A.] 144 F. 818.

A creditor of a bankrupt partnership is not
required to apply securities in Iiis hands,
which are the individual property of one of
the partners, upon his claim against the
partnership estate, but is entitled to the al-

lowance of his debt in full against such es-

state, and to apply the securities upon his
claim against the Individual estate of the
partner to which the property belongs. Id.

71, In re Mortens [C. C. A.] 144 F. 818.
An agreement of pledge, made by one who
subsequently becomes a bankrupt, author-
izing the pledgee to sell the security pledged
at public or private sale, with or without
notice, and to purchase the same, is vali i.

and a sale made in accordance therewitl; at



Cur. Law. BA^'KEUPTCY § 14G. il'J

able to so do. he is entitled on application to the court to have its value determined."
The value of the security should be determined by converting the same into money
if it can be done without unduly delaying the distribution of the estate and, if not,

by agreement with the trustee or by submitting the question to a referee.''^ In such

^•aiuation proceedings both the claimant and the objecting creditors are entitled to

be heard and to advance testimony,'* and the allowance can he reviewed only on a

petition by the trustee or another creditor for a re-examination.'^ Where policies

of insurance, some having a cash surrender value and others not, are pledged as se-

curity for a debt and after the' adjudication the bankrupt dies, the debt secured

by the pledge should be apportioned between the different policies and the amount
apportioned to the policy having a cash surrender value taken pro rata from such

surrender value, which belonged to the trustee, and the excess above such -^-alue,

which belonged to the bankrupt's personal representatives.'" A secured creditor

assigning his security after the adjudication receiving therefor a certain sum and

])roving his claim for the balance as an unsecured claim, the amount required to be

paid by the trustee in redeeming the securities should be distributed between the

(Original pledgee and his assignee in accordance with their equities growing out of

the assignment subject to the requirement that the excess claim filed by the former

••'gainst the estate should be expu.nged." A secured creditor is accountable to the

trustee for any excess in the value of his security over the amount of his claims.'^

(§ 14) F. Set-offs.'^—Mutual debts and credits may be set-oii against each

other.^" Where an insolvent has money on deposit in a bank subject to check and

also owes the bank upon a promissory note, upon the insolvent person being ad-

jtidged a bankrupt, the bank is entitled to have the amount of the bankrupt's de-

posit set off against the sum due on the promissory note, and to prove his clai)n

against the bankrupt for the balance.**^ The prohibition against the setting off of

claims acquired within four months of the filing of the petition applies only when

it would result in diminishing the estate.^^

(§ 14) G. Prioritics.^^—The time of filing the petition fixes the status of

persons entitled to p^iorit3^** The bankruptcy act gives priority to all taxes legally

due and owing by the bankrupt,^" irrespective of the question of lien and although

Dublic auction, but without notice and a
purchase thereat by the pledgree, cannot be
impeached by the pledgor's trustee unless
fraud or bad faith is afflrmatively shown.
Id.

72. Creditor, assignee of lite insurance
policies held so entitled. Van Kirk v. Ver-
mont Slate Co., 140 F. 38.

73. Act 1898, § 57h. In re Meredith, 144

P. 230.

74. 75. In re. Columbia Iron Works, 142 F.

234.

76, 77. Van Kirk v. Vermont Slate Co.,

140 F. 38.

78. An assignment by an insolvent within
four months prior to his bankruptcy of a
Judgment in his favor, from which an ap-
peal was pending, followed by a sale of

goods to him "by the assignee from time to

time, which were charged to his account,
although absolute on its face held to have
been by way of security only for the ac-

count, leaving the assignee accountable to

the bankrupt's trustee for the excess of its

proceeds. English v. Ross, 140 P. 630.

70. See ^ C. L. 396.

SO. Cannot set-off against claim of a

landlord for rent, an unliquidated claim for
damages in favor of the bankrupt, sounding
hi tort, and arising independently of the
contract of lease. In re Becker Bros., 139
F. 366.

81. West V. Bank of Lahoma [Okl.] 85 P.
469.

82. Claim allowed to be set-off against
a subsequent, bona fide assignee from tlie

bankrupt of a claim against defendant.
Stich V. Herman, 96 N. T. S. 743.

83. See 5 C. L. 397.

84. In re Winfleld Mfg. Co., 140 F, 185.
A provision of a lease to a bankrupt that,
in case of his insolvency or the filing of a
petition in bankruptcy by or against him,
the rent for the entire term shall becdme at
once due and payable and the landlord may
proceed as in the case of breach does not en-
title the landlord to priority for the rent for
the unexpired portion. Id.

85. Liability of corporation to retain tax
on bonds out of interest held not entitled to

priority. Rev. Act Pa. June 30, 1885 (P. L.

193), construed. In re Wyoming Valley Ice

Co., 145 F. 267. An indebtedness due from
a bankrupt tax collector for taxes collected



i.20 BANKRUPTCY § 14G. 7 Cur. Law.

tliey may have been levied on propert}' whicli did not pass into the hands of the

trustee.^" The expenses of the bankruptcy proceeding are given priority.*^ Under

the bankruptcy act, priority is given debts owing to any person vs^ho by the laws of

the states or of the United States is entitled to priority.** The word "debts" is

here used in its technical sense, and refers only to such debts as are based upon

contract, express or implied, or to personal obligations for the payment of money

imposed upon the banlirupt by statute,*" and consequently does not include a claim

for taxable costs incurred in good faith by a creditor of a bankrupt in an attach-

ment suit to recover a provable debt, which attachment was rendered void by the

subsequent bankruptcy proceedings. "^ The amendment in 1903 of subdivision two

of section 64b of the Act of 1898 is not retroactive."^ The surety of a bonded de-

positary of the assets of a bankrupt has no priori ty.°^ Under the present bank-

ruptcy law a partnership creditor can only share in the surplus of an individual

partner's estate after such partner's individual debts are paid, and there is no ex-

ception even when there is no partnership estate and no solvent partner."^ A cred-

itor who by a false and fraudulent statement, purposely made or caused to be made
by him, has induced another to extend credit to his insolvent debtor, and has

but not accounted for is not one for "taxes"
legally due and owing by the bankrupt. In
re Waller, 142 F. 883.

86. City of Chattanoog-a v. Hill [C. C. A.]
139 F. 600.

Note: "The opinion of the courts are not
agreed upon this matter, and there are hold-
ings which limit this direction to pay 'all

taxes due and owing by the bankrupt' to
such taxes as constitute a lien upon the
bankrupt's' estate in the hands of the trus-
tee and remit the sovereign to the enforce-
ment of any lien which it may have had
against property which the trustee relin-

quished to the lien creditors. In re Veitch,
101 F. 251; In re Stalker, 123 F. 961; In re
Brincker, 128 P. 634, • • • In the case
of In re Tilden, 91 F. 501, it was held that
taxes due upon and assessed against the ex-
empt homestead of the bankrupt should be
paid by the trustee. That the bankrupt's
creditors Tvere not benefite~d by the bank-
rupt's homestead was held not enough to

raise a do.ubt upon the plain meaning of so
unambiguous a law. In the case of In re
Prince v. Walters, 131 F. 546, state taxes
assessed upon mortgaged lands of the bank-
rupt were directed to be paid out of pro-
ceeds of the bankrupt's personalty, there
being no proceeds of the land out of which
to pay after satisfying the mortgage there-
on. Looking to the terms of 64a, Judge
Archibald said: 'Taxes, as a class, are thus
put at the head of everything, even above
the expense of preserving the estate of the
costs of administration.' " In the case of
the City of "Waco v. Bryan [C. C. A.] 127 F.
79, it was held that the claim of the city
for taxes assessed against the bankrupt was
entitled to priority of payment by the trus-
tee for taxes assessed against property
which did not come into the hands of the
trustee.—From City of Chattanooga v. Hill
[C. C. A.] 139 P. 600.

87. The right to pay the costs and ex-
penses of a bankruptcy proceeding from
money set aside to the bankrupt as exempt,
to which he assented held superior to the

claim of a county against the bankrupt as a
defaulting tax collector. In re Castleberry,
143 P. 1021.

88. Act 1898, § 64b (5). Costs of attach-
ment suit under Maine insolvency law (Rev.
St. Me. c. 72, § 36), held entitled to priority
the suit having been commenced in good
faith for the benefit of all the creditors a^jd
actually resulting in benefit to the estate.
In re Goldberg & Bros., 144 P. B65. Under
laws of Maryland indebtedness due from a
bankrupt tax collector but not accounted
for is not entitled to priority. In re Walker,
142 F. 883. Insolvent bank wrongfully tak-
ing money from a mortgagor, the bank
claiming to be the agent of the mortgagee,
in settlement of the mortgage before ma-
turity, held to create merely the relation of
debtor and creditor between the bank and
the mortgagor, and, under the laws of Ken-
tucky the mortgagor had no right of prior-
ity of payment out of the bank's bankrupt
estate. In re P. J. Potter's Sons, 143 P. 407.

89. In re The Copper King, 143 P. 649.
90. In re The Copper King, 143 P. 649.

The insolvency act of California (St. 1895,
p. 153, c. 143, § 69), giving such claim prior-
ity consequently is in conflict with the
Bankruptcy Act 1898 and is soispended by
that act. Id.

91. In re Pelson, 139 P. 275.
92. American Surety Co. v. Akron Sav.

Bank Co., 6 Ohio C. C. (N. S.) 374. The
surety of a bonded depositary of the assets
of a bankrupt has the same means of judg-
ing of the solvency of such depositary as are
possessed by others, and is without priority.
Id.

93. In re Henderson, 142 F. 588.
Note: Some of the cases have made an ex-

ception to the first part of the above rule
when there is no partnership estate and no
solvent partner. In re Green, 116 P. 118;
In re Conrader, 118 P. 676, afd. [C. C. A.] 121
P. 801. The following cases are in accord
with the principal ease: In re Wilcox, 94 P.
84; In re Jones [C. C. A.] 133 P. 912, rvg. 128
P. 5'27.—From In re Henderson, 142 P. 588.
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profited thereby, cannot share equallj' with the one whom he has thus defrauded,

in the distribution of the bankrupt's estate."*

(§ 14) U. Expejises of the proceedings.'"^—The bankruptcy act authorizes

the allowance of one reasonable fee only to the petitioning creditors or the bank-

rupt as reimbursement and such fee slrould-not be allowed except upon notice to

parties interested, and upon petition by, or recommendation of, the parties men-
tioned in the statute."" It is essential to the allowance of such fee that the legal

services be rendered the petitioning creditors '" or the bankrupt and that the pro-

ceedings terminate in an adjudication."^ Where the adjudication is not contested

an involuntary Ijankrupt's attorney is entitled to pay from the estate, for preparing

schedules and attending the examination of the banlcrupt,"" but not for represent-

ing the latter in proceedings brought to recover concealed i^roperty.^ Though the

trustee is a lawyer he is under no obligation to perform legal services for the estate,

but if he does so he is not entitled to additional compensation therefor.- Attorneys

employed by creditors to assist trustee's counsel in recovering concealed property

are not entitled to fees out of bankriTpt's estate.^ A court of bankruptcy will not

fix the amount to be paid to counsel for a bankrupt for services in procuring the

allowance of his exemptions which is a matter for agreement between the parties.''

Referees and trustees are generally paid in commissions.^ The petition being dis-

missed as unfounded, the banlcruptcy court has authority to require the petitioning

creditors to bear the expense of a receivership had on tlieir application." Such or-

der may be enforced by contempt proceedings.' It is doubtful whether the enforce-

ment of the contempt proceeding is equivalent to imprisonment for debt within

the meaning of United States Statutes § 990, and whether this section is not re-

pealed, by implication, so far as it conflicts with the express provision to the con-

trary in the bankruptcy act.* However this may be, such section has no applica-

tion to a case in which imprisonment for failure to obey the lawful order of the

court is permitted by the laws of the state."

(§ 14) I. Expenses of receivers and assignees appointed prior to bankruptcy

proceedings.'^^—Where an assignee for the benefit of creditors, appointed prior to the

bankruptcy proceedings against his assignor, continues, with the approval of the

referee, in the management of the bankrupt's business until the appointment of a

trustee, he is entitled to compensation for his services, his management being suc-

cessful,^^ and the trustee should also be required to pay bills properly and legiti-

mately contracted by him in the conduct of the business after the adjudication.

94. In re Ewald, 135 P. 168.

95. See 5 C. L. 398.

96. In re Young-, 142 F. 891. Petition of

attorneys for the aUowance of fees on ac-

count denied. Id.

97. Where after petition was filed, attor-

ney for other creditors filed a second peti-

tion and demurred to the flrst, the demurrer
was sustained but the flrst petition was
amended and the adjudication had thereon,

held attorney filing second petition was not
entitled to the allowance of a fee from the
estate. Frank v. Dickey [C. C. A.] 139 F.

744.

98. In re Black Diamond Copper Min. Co.

[Ariz.] 85 P. 653.

99. 1, 2, 3. In re Felson, 139 F. 275.

4. In re Castleberry, 143 F. 1021.

5. A trustee is entitled to commissions on
money realized by him from the sale of
property of the bankrupt, which is claimed

by the latter as exempt, and also claimed by
a creditor, and which has been paid over by
the trustee to the receiver of a state court
in which s-uch claims are being litigated
where no objection to such commissions is
made by the bankrupt. In re Castleberry,
143 F. 1021. Where the only sum received
by the trustee was that received by way of
compromise of a suit brought by him against
a mortgagee of the bankrupt and the latter
did not participate in the bankruptcy pro-
ceedings nor avail itself of the services of
the bankruptcy court or its officers to real-
ize on its securities, the commissions of the
referee are to be computed only on the sum
actually disbursed by the trustee to credit-
ors and not on the value of the mortgaged
property. In re Iowa Falls Mfg. Co., 140 F.
527.

6, 7, 8, 0. In re Lacov [C. C. A.] 142 F.
960.

10. See 5 C. L. 399.
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but not those previously made/^ nor should the trustee be obliged to pay for "dis-

counts" which the assignee, though able, failed to take advaaitage of." The fact

that attorneys were employed by a receiver, appointed by a state court for a corpora-

tion subsequently adjudged a bankrupt and rendered useful services creates no

legal claim for the allowance of their fees out of the estate in bankruptc}', such

claim is allowable only on equitable considerations for services from which the es-

tate in bankruptcy has derived benefit and to the extent only that they were bene-

f].eial in fact.^*

§ 15. Distribution of assets, dividends.'^" •

§ 16. Exemptions.^''—The bankrupt's right to an exemption is governed by

state laws.'^^ 'T'he bankruptcy court can only ascertain exempt character of prop-

erty and set it aside.''* A court of bankru])tcY cannot allot to a bankrupt domiciled

within its district, a homestead in lands situated in another district.^" "Wtiile in

order to be entitled to his exemptions the bankrupt must comply with the state

laws, still such exemptions can be made available only in the manner prescribed b>-

the bankruptcy act and hence failure to follow such prescribed procedure is gen-

erally deemed a waiver of the right -" though in a few cases, when guilty of no

wrong doing or neglect, the failure has been held excusable.-^ As a general rule

an exemption caimot be claimed in goods obtained by fraud,-- but a fraudulent con-

^•eyance of land does not deprive a bankrupt from claiming a homestead exemption

therein where the land has been reconveyed to or recovered by the trustee.-'

§ 17. Death of hanl-rupt pending proceedings.-*—Proceedings in bankruptcy

do not abate by the death of the alleged bankrupt after the filing of the petition

and before adjudication.-^ Where the bankrupt dies pending the bankruptcy pro-

ceedings, the widow's right to dower is governed entirely by the local law,-" and.

11, 13. In re Pattee, 143 F. 994.

13. Pailed to pay light bill in time to get
discount. In re Pattee, 143 F. 994,

14. In re Zler & Co. [C. C. A.] 142 P. 102.

Attorneys held not entitled to any fee "where
by antagonizing bankruptcy proceedings
they caused as much detriment as they had
previous good, and their belief that they
were within their legal rights and that the
state court had priority of jurisdiction is

immaterial. Id.

15, 16. See 5 C. L. 399.

17. Facts held to show that bankrupt had
concealed property, and under law of Penn-
sylvania was pot entitled to exemption. In
re Alex, 141 P. 483. The good faith required
of a debtor by Code Ga. 1395, § 2830, to en-
title him to his homestead exemption is in

making a full and fair disclosure of his
property, and a court of bankruptcy is not
justified in denying his exemption because
of his fraud in other respects. In re Castle-
berry, 143 F. 1018. The intention of congress
portrayed and the public policy embodied
in the bankruptcy law is to divide the estate
of the bankrupt bet-ween him, his "wife and
children on the one hand, and his creditors
on the other in the same way that the laws
of the state permitted its division under sim-
ilar circumstances. In re McKenzie [C. C.

A.] 142 F. 383.

As to what property is exempt, see Ex-
emptions, 5 C. L. 1400; Homesteads, 5 C. L.

1689.

18. In re Hartsell & Son, 140 F. 30; In re

Castleberry, 143 F. lOliS. Where the exemp-
tion is claimed in money in the hands of the

trustee, upon which a creditor claims an
equitable lien superior to the exemption right,

the bankruptcy court can merely set aside
the exemption and direct the trustee to
withhold the fund until proceedings to de-
termine the right thereto can be instituted
in a court of cdmpetent jurisdiction. In re
Castleberry, 143 P. 1018. Has no authority
to hold it in custody to await determination
of action in tort brought against bankrupt
in a state court. In re Hartsell & Son, 140
P. 30-.

19. In re O'.vings, 140 P. 739.

20. In re Kaufmann. 142 P. 898.

31. May be permitted to amend his sched-
ules and claim his exemption from the pro-
ceeds of the estate. In re Berman, 140 P.
761. So held where bankrupt asked his at-
torney who said nothing, and bankrupt was
ignorant of the law. In re Kaufmann, 142
F. 898. A claim of exemption may be al-
lowed if perfected after the adjudication and
within the time allowed by the state law,
and the court, in its discretion, may allow the
claim to be made by amendment after the
original schedule has been filed. In re
Fisher, 142 F. 205, Homestead exemption
under Code ^Va. 1904, § 3642, where deed was
made and recorded after filing of schedules.
Id.

33. North Carolina. Property acquired by
bankrupt falsely representing himself as
agent for another. In re "Woolcott, 140 P.
460.

33. In re Thompson, 140 F. 257.
24. See 5 C. L. 400.
2.-). In re Spalding [C. C. A.'\ 139 F.
26. In re McKenzie [C. C. A.] 142

Widow held entitled to dower rights

44.

P. 3S3.

n pro-
ceeds of sales of realty made without her
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in those states where dower is limited to property whereof the husband died seized

and possessed, the widow of a bankrupt who dies after the adjudication, election of

trustee, and the taking possession by the latter, is not entitled to dower in the

property passing to the trustee.^''

§ 18. Referees, proceedings before them, and review thereof?^—The word

"herein" as used in the Act of 1898, § 38a, cl. 4, which, Avith stated exceptions, au-

thorizes referees to perform such part of the duties conferred on courts of bank-

ruptcy as shall be prescribed by their rules and orders "except as herein otherwise

provided, refers to the entire act including the general orders -^ and consequently

a referee has no jurisdiction to grant an injunction staying proceedings of a court

or officer of the L'nited States or of a state,'"' though it wbuld seem that he has

authority to issue injunctions to any party not an officer of the United States or of

a state, unless the injunction stays the proceedings of the court; ^^ but where, in

an application for an injunction, the parties submit the issue between them to the

)-eferee, it may be regarded as having been referred to him by the court in the first

instance.^- A referee may set aside an adjudication of bankruptcy and dismiss

the petition.'^ Hearings before a referee in bankruptcy are within the rule that

a party may attend a judicial hearing away from the place of his residence with-

out being subjected to the service of process.^* The referee, in taking testimony,

is required to have it taken down, preferably in narrative form, and an objection

being raised, to require the question, the objection and the reason thereof, to be

clearly but briefly noted; then enter his rrding thereon, and then though he rule

the question to be improper, allow it to be answered.''^ He is not required to stop

the proceedings before \\ira. and to certify to the court for decision questions raised

on objections to evidence.''^ In a case where a referee believes a witness to be in

contempt for any reason, it is his duty to set forth the contempt upon his record,

certifying the facts to the district judge who will then deal with the question as

if the contempt had originally arisen in his court.
^''

Beferees in their hearings within the scope of theif power are clothed with the

authority of judges, and their orders and decrees are to be reviewed, reversed, or an-

nulled under the same rules and conditions as to those governing other courts of

equit}^, subject always to the express provisions of the bankruptcy aet.^^ Conse-

quently a petition filed before a referee to review an order previously entered by

him after a hearing is in the nature of a bill of review in equity and governed by

the same rules of procedure.'" It can only be filed for error at law upon the face

of the decree or because of the discovery of some new evidence since the hearing,

and when on the latter ground, it can only be filed by express leave, and the evi-

dence relied on must be relevant, material and such as would have produced a dif-

ferent result, and it must have been unloiown to the petitioner at the time of the

consent where bankrupt died after adjudi-
cation but before distribution. Kirby's Ark.
Dig. § 2687, Id.

27. So lield as to personalty under Kirby's
Dig-. Ark. § 2708. In re i^cKenzie [C. C. A.]
142 F. 383.

28. See 5 C. L. 400.

29. SO. In re Berkowitz, 143 F. 598.

31. See In re Stener, 5 Am. Bankr. Rep.
214, 104 F. 980; In re Berkowitz, 143 F. 598
CDicta in both cases). It is doubtful whether
a referee can award an injunction. In re
Benjamin, 140 F. 320 [dicta].

SS. In re Benjamin, 140 F. 320.

33. Texas & P. R. Co. v. McNairy [Tex.
Civ. App ] 15 Tex. Ct. Rep. 666, 94 S W. 111.

34. Morrow v. Dudley & Co., 144 F. 441.

STs. Bank of Ravenswood v. Johnson [C.
C. A.] 143 F. 463. It is the duty of the ref-
eree to receive all evidence which is of-
fered, to note objection and to record the
evidence; it immaterial or irrelevant testi-
mony is introduced, the remedy of the other
party is by applying to the court to deal
with the same. Gen. Order No. 22 consid-
ered. In re Sturg-eon [C. C. A.] 139 F. S"CS.

36, 37. Bank of Ravenswood v. Johnson
[C. C. A,] 143 F. 463.
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hearing and sucli as he could not have knovii hj the exercise of due diligence. '"

In the absence of a rule of court on the subject, a petition for review need) only be

filed within a reasonable time.*^ A district court in reviewing an order or report

of a referee may properly consider any point presented by the record before it,

whether such point was or was not discussed before or by the referee ;
*" but where

an order is certified for review by the referee, the court cannot review subsequent

orders on the same motion.*^ A defect in the petitioners to an application to re-

view an order of a referee may be removed by a preliminary order adding other

and qualified persons.** Proceedings before and by a referee are presumed to have

been in accordance with the orders prescribed by the court of bankruptcy in the

district/'' and the referee's findings are presumptivelj'" correct and are re^-iewable

only when there has been manifest error in tlie consideration given the evidence

or in the application of the law.*®

§ 19. Modification and vacation of orders of hanhruptcy court."

§ 20. Appeal and review in hanl-ruptcij cases.^^—Bankruptcy proceedings are

equitable in their nature.*" While there are many decisions holding the contrary,^"

fhe trend of the decisions seems to be that the grant of jurisdiction to the circuit

courts of appeals to review by appeal the final decision of a controversy arising in

bankruptcy proceedings of which the court would have had appellate jurisdiction

if it had arisen in any other case in a Federal court and the grant of jurisdiction

to revise and superintend in matter of law the proceedings of inferior courts of

bankruptcy are cumulative and concurrent grants, the former of jurisdiction to re-

view questions of law and of fact, the latter of jurisdiction to review questions of

law only,'*^ unless tlie finding of the lower court is so wholly imjustified on the

proofs as would require the appellate court, on a writ of error, to set aside a ver-

dict of a jury for want of any evidence whatever to sustain it, or for some other

reason kindred thereto,^^ and the opinion of the trial court may be looked to for the

purpose of ascertaining what propositions of law were determined.^^ Tn a proper

case an aggrieved party has the option to review the controverted facts and the

law which condition an order by appeal, or to review the law only by petition for

revision."* Ko matter which view is talcen, the distinction between "proceedings

38, 30, 40. In re Mclntire, 142 F. 593.

41. Three months' delay held unreason-
able. In re Grant, 143 P. 661.

42. In re Samuel Wilde's Sons [C. C. A,]

144 F. 972,

43. Bills V, Krulewitch [C. C. A.] 141 F.

954.

44. So held where preliminary order was
made hy consent of all parties in interest.
Allgair V. Fisher & Co. [C. C. A.] 143 F. 962.

45. Texas & P. R. Co. v, McNairy [Tex.
Civ. App.] 15 Tex. Ct. Rep. 66.6, 94 S. W. Ill,

46. Chicago Motor Vehicle Co, v. Ameri-
can Oak Leather Co. [C. C. A.] 141 F. 518.
Finding's of fact made by a referee upon the
conflicting testimony of witnesses examined
before him have every reasonable presump-
In their favor, and should not be set aside
or modified unless, it clearly appears that
there was error or mistake on his part.
Southern Pine Co. v. Savannah Trust Co.
[C. C. A.] 141 F. 802.

47. See 5 C, L. 402.

48. See 5 C. L. 402.

Revle-w of referee's report, see, also, ante,

5 18.

40. Ellis V. Krulewitch [C. C. A.] 141 F.

954; In re Holmes [C. C. A.] 142 F. 391.

50. The remedies for reviewing matters

in bankruptcy by appeal and petition for re-
vision are mutually exclusive, and an appeal
erroneously taken cannot be treated as a
petition for review. Dickas v. Barnes [C.

C. A,] 140 F. 849. See, also. In re Mertens
[C. C. A.] 142 F. 445: Davidson & Co, v.

Friedman [C. C. A.] 140 F. 853,

51. In re McKenzie [C. C. A] 142 F. 383;
In re Holmes [C. C. A.] 142 F, 391. On pe-
tition to superintend and revise only ques-
tions of law can be reviewed. Samel v. Docld
[C. C. A,] 143 F. 68; Ellis v, Krulewitch [C.

C. A.] 141 P. 954.

52. In re Cole [O. , C. A.] 144 P. 392,

as. Samel .v Dodd [C, C, A.] 142 P. 68.

54. In re Holmes [C, C, A.] 142 P. 391;
In re McKenzie [C, C. A,] 142 P, 383. A de-
cision of a controversy in bankruptcy pro-
ceedings which involves a widow's right of
dower in the estate of the bankrupt pre-
sents a case of this character. Id. Con-
troversy over the title and property of the
estate of the bankrupt between the trustee
and mortgagee. In re Holmes [C. C, A.] 142
P, 391. A secured creditor selling his se-
curity and filing a claim for the balance due,
an order disallowing such claim and direct-
ing a resale at public auction is one reject-
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in bankruptcy"^^ and "controversies at law or in equity in the course of bankruptc}<

proceedings"^" is still important. An adjudication in bankruptcy may be reviewed

on appeal though only questions of law are presented for revic.v.-'' An order set-

ting aside a sale and ordering a resale is not reviewable on petition to superintend

and revise until after the resale has been made and confirmed.^** An appeal from
a territorial district court, in a matter of bankruptcy, will lie to the territorial su-

preme covirt only: (1) Prom a judgment adjudging or refusing to adjudge the de-

fendant a bankrupt; (2) from a judgment granting or denying a discharge; and

(3) from a judgment allowing or rejecting a debt of $500 or over."^ An appeal

from an adjudication of banlcruptcy must be taken within ten days after the order

is filed with the clerk,"" and the time cannot be extended by the subsequent entry

of an alias adjiidication."^ In the absence of a rule of court on the subject, a pe-

tition of review need only be filed within a reasonable time,"' but a petition for the

revision in matter of law of an appealable order or judgment must be presented

Avithin the time fixed by the bankruptcy law for the appeal."'' While the court has

power to grant a rehearing after the expiration of the time for appeal and for the

purjjose of reviving the right of appeal it should not do so unless clearly warranted

by the facts in the case.°* An appeal must be allowed by the judge of the court

appealed from or by the court appealed to,"^ and the bond must be approved by the

judge, and authority to approve it cannot be delegated to the clerk of the court.""

It is the duty of the circuit court of appeals, sua sponte, to take notice of want of

jurisdiction if the same appears by the record."'' The assignment of errors must
point out the particiilar errors complained of ;

"* but failing to so do it may be

amended."^ A petition to review proceedings in matters of law must set out the

facts or findings of fact on which the matters of law sought to be reviewed arise.'"

The failure to incorporate any evidetnce in the record on appeal from the adjudica-

ing' the claim and is appealable under § 25,

and reviewable under § 24. In re Martens
[C. C. A.] 144 F. 818.

Note: In some cases the party supposing
himself aggrieved has both appealed and
filed a petition for review and it has been
held that an appeal may be treated as a
petition for revievr when only a question
of law is presented (Chesapeake Shoe Co.
V. Seidner [C. C. A.] 122 F. 593); but this
cannot be done where questions of fact and
la"w are both involved in the appeal (In Ve
Whitener [C. C. A.] lOB F. 180).—From
Steiner v. Marshall [C. C. A.] 140 F. 710.

55. An order of the bankruptcy court re-
quiring a bankrupt to assign and turn over
to his trustee certain life insurance policies
as property of his estate is a mere step in
the bankruptcy proceedings proper and re-
viewable only on petition for revision in
matter of law. In re Mertens [C. C. A.] 142
F. 445. Orders requiring members of a
bankrupt partnership to schedule and sur-
render their individual property are made
in the course of the administration of the es-
tate and are reviewable only on petition to
revise. Dickas v. Barnes [C. C. A.] 140 F.

849. An order allowing counsel fees to the
trustee is an administrative order and can
be reviewed only by a petition to superintend
and revise. Appeal dismissed. Davidson &
Co. V. Friedman [C. C. A.] 140 F. 853.

58. Controversy arising over the title and
property of the estate of the bankrupt be-
tween the trustee and a mortgagee, a party

adverse to the trustee and the bankrupt. In
re Holmes [C. C. A.] 142 F. 391. A petition
filed in the court of bankruptcy in the na-
ture of a bill in equity to establish the right
of the petitioner to the possession of cer-
tain property claimed by the trustee and to
enjoin the trustee from interfering .with
such possession presents a controversy aris-
ing in the course of bankruptcy proceedings.
Security Warehousing Co. v. Hand [C. C. A.]
143 F. 32.

57. Taft Co. V. Century Sav. Bank [C. C.
A.] 141 F. 369.

58. West Virginia practice considered.
Sturgiss V. Corbin [C. C. A.] 141 F. 1.

59. In re McCasland & Leftwich [Okl.]
85 P. 1118.

60. ei. In re Berkebile [C. C. A.] 144 F.
577.

G3. Three months' delay held unreason-
able. In re Grant, 143 F. 661.

63. In re Holmes [C.'C. A.] 142 F. 391.
64. In re Hudson Clothing Co., 140 F. 49.

Rehearing of adjudication denied where
there was no ground for a rehearing on the
merits and counsel had failed to liave testi-
mony reported though warned by the court
on the hearing. Id.

65,60. In re Black Diamond Copper Min.
Co. [Ariz.] 85 P. 656.

67. Taft Co. V. Century Sav. Bank [C. C.

A.] 141 F. 369.

68, 69. Flickinger v. First Nat. Bank [C.

C. A.] 145 F. 162.
70. Steiner v. Marshall [C. C. A.] 140 F.

710.
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tion in bankruptcy, is not ground for dismissal where it does' not appear from the

record that any evidence was taken.'^ The fact that the bankrupt's appeal bond

runs only to the original petitioners, and does not name other creditors who by

intervention joined in the petitiop., does not affect its sufficiency.^^ The certificate

of a state court of last resort may serve to elucidate the determination whether a

Federal question exists.'^ The bankruptcy court deciding a question over which

it and the state courts hare concurrent jurisdiction, an aggrieved party's remedy

is by appeal.'* The general rules as to the conclusiveness of the findings of a spe-

cial master ''^ and against the urging of matters for the first time on appeal ^^ apply.

§ 21. Trustee's bonds; actions thereon.''''

§ 23. Discharge of laiikrupt; its effect and how availed of. A. Procedure to

obtain discharge and vacation thereof.''^—A petition for a discharge being dismissed

for want of prosecution and a inotion to reinstate the same being overruled, the

bankrupt is in the same position as if the petition had not been filed in time,"" and

hence the matter becomes res judicata and he cannot by any subsequent proceed-

ings secure a discharge from the debts provable in the former proceedings.^"

The specifications of objection *^ should distinctly allege the particiilar grounds

relied upon to defeat the discharge so as to advise the bankrupt of the grounds re-

lied upon, in order that he may be prepared to meet the same, and the court of the

issue to be tried,*- and should also allege facts showing that the pai'ty filing the

specification will be affected bj' the discharge and is therefore interested in defeat-

ing the same.*" An objection to a bankrupt's discharge is a proceeding analogous

to that of collecting a debt,** hence all the joint owners of a; claim must join in •?.

specification of objection.*^ The specification of objections must be sworn to,**'

but an omission to verify it may be cured by amendment.*^

Evidence and burden of proof.^^—The l)ankrupt is entitled to his discharge un-

less his commission of one of the specified offenses is established' by due proof,*" the

burden of proof resting on the objector.""

(§22) B. Grounds for a refusal.^'^—A discharge in bankruptcy is an act of

grace and there is nothing analogous between a lave preventing a discharge because

of an act done before the law was passed and an ex post facto law."- A discharge

71. Taft CO. V. Century Say. Bank [C. C.

A.] 141 F. 369.

T2. Flicking-er v. First Nat. Bank [C. C.

A.] 145 F. 162.

73. So held suit by trustee to recover an
alleged preference. Rector v. City Deposit
Bank Co., 200 U. S. 405, 60 Law. Ed. .

74. And not by motion in the state court.
Fees ot sheriff levying on property of a
debtor of one who is afterwards declared
a bankrupt. Johnson v. Woodend, 44 Misc.
524, 90 N. T. S. 43.

7."i. The flndings ot a special master while
not as conclusive as the findings of a .lury
or trial judge sitting as a jury are very per-
suasive and will not be disturbed by the
court if there is substantial testimony to
sustain them and they do not appear to be
influenced by any mistaken conclusions of
law. In re Harr, 143 F. 421.

75. A bankrupt's trustee held not enti-
tled to urge for the first time on appeal an
absence of the bankrupt's liability on cer-

tain notes indorsed by it, because of the ab-
sence of proof of presentment for payment
at maturity and protest. Love v. Export
Storage Co. [C. C. A.] 143 F. 1.

77. See 3 C. L. 487.

7S. See 5 C. L. 405.

79,80. In re Kufller, 144 F. 445.
81. See 5 C. L. 406.
S2. In re Servis, 140 F. 222.

SS. In re Servis, 140 F. 222. Specification
showing that ba,nkrupt obtained property
from ob.1ector by false pretenses and false
representations held insufficient as the dis-
charge would not release the bankrupt from
liability therefor. Id.

54. In re Hendrick, 143 P. 647.
85. Where a partnership which had

proved a claim against a bankrupt estate
was dissolved pendin.g the prooeedirs^s. with-
out any disposition of the claim being made
as between the partners, no one of tiiem can
thereafter maintain objections to the bank-
rupt's discharge without showing affirma-
tively that all assented to the action. In
re Hendrick, 143 F. 647.

86,87. In re Meurer, 144 F. 445.
55. See 5 C. L. 406.
89. In re Eades [C. C. A.] 143 F. 293.
90. In re Eades [C. C. A.] 143 F. 233;

In re Jacobs, 144 F. 868.
»1. See 5 C. L. 406.
93. Amendment of Feb. 5. 1903, making

the obtaining of property on credit upon a
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will not be witliheld at the instance of a creditor whose claim will not be barred."*

In order that a former discharge should be "within six years" so as to defeat the

right to a second discharge in subseqnent proceedings, it must have been granted

within six years before the time when the second decree is under consideration and

about to be entered. °*

Commission of an offense.''''—The verification by a bankrupt of an answer con-

taining a false statement of fact does not constitute the making of a false oath in

the proceeding, which deprives him of the right to a discharge, where the answer

was filed after the time allowed by the bankruptcy act and was not considered.''"

Cases dealing Avith tlie sufficiency of the evidence are shown in the notes."''

Dcsiruction of or failure to leep books of account."^—Cases dealing with the

sufficiency of the evidence are shown in the notes.""

Ohiaining property upon false statements.^—Since the amendment of 1903,

the fact that the bankrupt obtained property on credit by means of false statements

is ground for denying him a discharge,- and the law applies to all cases where ap-

plication for discharge is made after the amendment took effect although the false

statements may have been made before.' And the rule applies where by means

of the statement credit is obtained by a corporation of which the bankrupt owned

a majority of the stock.* The statement must be the basis of 'the credit,^ but it

is not essential that the person to whom the statements were made be a creditor at

the time of the institution of the bankruptcy proceedings." The statement being

made by a partner in the course of the! partnership business, it affects all the part-

ners.' The right to oppose the discharge on this ground is not limited to the

creditor defrauded, but may be properly pleaded by any creditor of the bankrupt."

Cases dealing with the sufficiency of the evidence ' axe shown in the notes."

Concealment or transfer of property.^"—One transferring his property within

four months of the filing of the petition, wiiih intent to hinder, delay, or defraud

any of his creditors, is not entitled to a discharge. ^^ The fraud must be actual as

materiaUy false statement in writing: ground
for refusing a discharge construed. In re

Desser & Co., 144 F. 318.

93. In re Hartsell & Son, 140 P. 30.

Where a judgment obtained within four
months of the filing of the petition in bank-
ruptcy may be enforced on property set
aside by the bankruptcy court as exempt
regardless of the bankruptcy proceeding-s.

the bankrupt's discharge will not be witli-

helJ until the enforcement, of such judg^
inent. Georgia rule considered. In re

"Weaver, 144 F. 229.

04. jin re Jordan, 142 F. 292.

S.T.. See 5 C. L. 407.

ae. In re Young, 140 F. 728.

97. Evidence held to show that bankrupt
had committed an offense punishable by im-
prisonment in the making of a false oath
in the verification of a motion filed in bank-
ruptcy proceedings. In re Young, 140 F. 728.

98. See 5 C. L. 407.

Sn. Evidence held insufficient to show
that bankrupt concealed certain books of

account with intent to conceal his financial

condition, where uncontradicted testimony
of bankrupt showed that he left such books
in his office subject to the trustee's control
and that they were not material to the as-

certainment of his financial condition. In
re Eades [C. C. A.] 143 F. 293.

1. See 5 C. L. 407.

2. See 5 C. L. 407, n. ST.

3,4. In re Dresser & Co, 144 F. 318.

5. Discharge granted where credit was
refused on the statement but was subse-
quently given on other security. In re Kap-
lan, 141 F.. 463.

6. In re Harr, 143 f! 421.

7. A materially false statement in writ-
ing made by a partner in the ordlnarj
course of business of the partnership in

buying merchandise, for the purpose of ob-
taining goods on credit and upon which they
were obtained by the firm affects all the
partners and bars another partner from a
discharge although he liad no knowledge of
the fraud. In re Hardie & Co , 143 F. 607,
distinguished In re Schultz, 109 F. 264.

8. In re Harr, 143 F, 421.

9. Evidence held sufficient to show that
bankrupt obtained property on credit from
the seller on a materially false statement
in writing made for the purpose of obtain-
ing property on credit. In re Harr, 143 P.
421.

10. See 5 C. L. 407.

11. See 5 C. L. 407, n. 91. A mere attempt
to hinder and delay creditors, by a convey-
ance of property made some years before
the bankruptcy of the grantor, is not suffi-

cient to sustain an objection to his dis-

charge based or the ground of his conceal-

ment of the property. In re Jacobs, 144 F.

S68.
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distinguished from constructive/^ consequently a mere preferential payment made
by the bankru.pt with intent- to prefer, but fraudulent in no other sense/^ is insuffi-

cient to bar the discharge.^* The transfer must have been a valid one.^" Cases

dealing with the sufficiency of the evidence are shown in the notes.^"

(§ 22) C. Liabilities released, and iise of discharge."—A discharge in bank-'

ruptcy releases a bankrupt from all his provable debts except, among others, lia-

bilities for willfu.1 and malicious injuries to the person or property of another,^''

or for obtaining property by false pretenses or false representations,^^ or for main-

tenance or support of wife or child, ^° or were created hj his fraud, embezzlement,

misappropriation or defalcation while acting as an officer or in any fiduciary ca-

pacitj',-^ or were not duly scheduled in time for proof and allowance,-^ with the

name of the creditor if known to the bankrupt, unless such creditor had notice or

12. In re Maher, 144 F. 503.

13. Payments made for the purpose of
inducing- the creditor to supply material
with -which to enable the bankrupts to con-
tinue their business held not fraudulent
they not reducing the assets available to

creditors but operating to prevent an earlier
withdrawal of credit on -which the ba^k-
jupts -were relying. In re Maher, 144 F. 503.

14. In re Maher, 144 F. 503.

15. Ag-reement by bankrupt to transfer
property to -wife to defraud creditorR held
not to bar discharge, such contrac-u being
void by reason of lack of po-wer to contract
with each other, under the state law and not
being accompanied by any actual transfer
or rei-noval of the property. In re Brown,
140 F. 383.

16. Evidence held to sho-w a transfer
while insolvent, and -within four months
prior to the filing of the petition, with in-
tent to hinder, delay, and defraud creditors.
In re Young, 140 F. 728. Evidence held in-
sufficient to establish concealment of prop-
erty the proof sho-wing a conveyance of
heavily incumbered property by the bank-
rupt to his sons some three years prior to
his. bankruptcy, the conveyance having been
duly recorded and it not appearing that the
bankrupt retained any beneficial interest in

the property. In re Jacobs, 144 F. 868.

17. See 5 C. L. 408.

18. No release from a judgment for as-
sault and battery, false imprisonment, and
malicious prosecution, though the acts vsrhifch

were the basis of such judgment -were not
malevolent in fact, they being willful and
malicious In la-w. McChristal v. Clisbee
[Mass.] 76 N. E 511. A judgment against
a landlord for a personal injury inflicted by
a vicious dog ov/ned by a tenant and' kept
on the leased premises is not one for a
"-willful and malicious Injury to the person,"
but is based on negligence only and the
debt is released by defendant's discharge.
In re Lorde, 144 P. 320.

19. An obligation created by obtaining
property by oral false pretenses is not re-
leased. Katzens'tein v. Reid, Murdock &
Co. [Tex. Civ. App.] 91 S. W. 360.

20. This clause refers only to the invol-
untaty liability under the common la-w for
support of -wife and children, and to any
one who relieves their want: it does not re-

fer to liabilities for goods purchased by a
husband or parent and used by wife or child.

Schellenberg v. Mullaney, 98 N. T. S. 432.

The provision of the act excepting from the
debts released by the discharge "liabilities
* * * for ma.intenance or support of wife
or child" does not apply to a debt for med-
ical attendance furnished to the "wife or
child of the bankrupt at his request and
while the normal, family relations subsist
between him and the recipient of his serv-
ices. In re Ostrander, 139 F. 592. The court
says: "Tlie provision" (Act 1898, § 17a, as
amended by Act 1903) "has probable appli-
cation to cases where the person applying^
for discharge from his debts had so be-
trayed his moral and legal duty as a hus-
band or parent that another was justified in
providing the maintenance and support de-
nied by the one upon whom the law places
the primary duty." Id.

21. A debt created by the fraud of a
bankrupt acting In his individual capacity
not having been reduced to judgment i?;

released by his discharge. Jewett Bros. &
Jewett V. Bentson [S. D.] 105 N. W. 173. In-
debtedness created by the embezzlement and
misappropriation of the funds of a bank by
its vice-president held created while acting
in a fiduciary capacity. Harper v. Rankin
[C. C. A.] 141 P. 626. Mere confidence re-
posed In the punctuality and integrity of a
person with whom, one has commercial
transactions is not the fiduciary relation
covered by the excepting portion of the
bankruptcy act. Stockbroker embezzling
stock placed in his hands for sale. Barrett
V. Prince [C. C. A.] 143 F. 302. A creditor
of an insolvent receiving security by a
transaction constructively fraudulent, his
indebtedness to the other judgment creditors
of his debtor, evidenced by a judgment
against him in a creditors' suit is not one

,

created by his fraud while acting In a fidu-
ciary capacity. In re Adler [C. C. A.] 144 F.
659.

Unreversed judgment by a court having
jurisdiction that defendant while an officer
of a bank embezzled Its funds is conclusive
of the character of the indebtedness upon an
issue as to whether the debt is one from
which such defendant would be released by
a discharge In bankruptcy. Harper v. Ran-
kin [C. C. A.] 141 F. 626.

2a. In re Boom, 48 Misc. 632, 96 N. T. S.

215; In re Boom, 48 Misc. 632, 96 N. T. S.
204. Where creditor, whose name was J.
J. H. had no knowledge of proceedings held
a schedule referring to the creditor as J. H.
& "Wife and using ditto marks when refer-
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actual knowledge of the proceedings in banlvruptcy.^^ Under the express provision

of the banliTiTptey act the liability of a person who is a co-debtor with, or a guar-

antor or a surety for, the bankrupt is not altered by the discharge,^* but the dis-

charge releases debtor's sureties on bail bond given to secure judgment discharged

by the bankruptcy discharge.-'^ The discharge does not release property owned by

the bankrupt, and standing in the name of a third person, at the time of the bank-

ruptcy proceedings.-" A suit by a judgment creditor to set aside a fraudulent con-

veyance is not barred by the debtor's discharge in bankruptcy daring the pendency

of the suit.-^ A discharge in bankruptcy is prima facie evidence of a release from

all provable debts,-' and the burden is on one attacking the discharge to show cause

why he should not be bound by it.^" As regards debts not released by the discharge,

the right is not limited to creditors who have not proved their claims nor accepted

the dividends paid by the bankruptcy court,'" hence the fact that the claimant proves

his claim will not bar a subsequent recovery upon his claim is not being released by

the dischai-ge.-^^ The discharge to be available as a defense must be pleaded ^- to-

gether with the facts showing jurisdiction in the bankruptcy court of the parties and

the subject-matter '^ or there must be some equivalent allegation ^* such as defendant

was "duly adjudged" as bankrupt.'^ The eHect of a discharge is generally left to

be determined by the court where it is pleaded.^" Where a- creditor proves his

claim and successfully resists a discharge but upon notice fails to intervene in sub-

sequent bankruptcy proceedings wherein the debtor is given a discharge from all

his debts, a state court will not enforce such creditor's claim.'' One filing a peti-

tion in bankruptcy during the pendency of an action against him does not lose

ring to the residence held claim not barred.
Haack v. Theise, 99 N. T. S. 905.

23. There must he actual nO'tice or actual
kno"wledg:e either by the creditor or his duly
authorized agent in the bankruptcy proceed-
ings. Strickland v. Capital City Mills [S.

C] 54 S. E. 220. Notice to attorney em-
ployed to represent creditor in a suit or a
claim in a state court held insufficient. Id.

Notice to one of two owners of a Judgment
is not notice to his co-owner. Id. Before
a creditor can be deprived of his remedy to

enforce his debt by tlie discharge, he should
receive notice of some kind or have actual
knowledge of the proceedings in time to

participate therein. Broadway Trust Co. V.

Manheim, 47 Misc. 415, 95 N. T. S. 93. The
fact that a bankrupt inadvertently failed to
include in the schedule of his" liabilities a
certairi creditor as the owner of a note, but
listed tile note in the name of the original
payee, will not prevent the bankrupt's dis-

charge from operating against such creditor,
if he had notice or actual knowledge of the
bankruptcy .proceedings. Id. The creditor
liaving actual notice, he is bound by the dis-

charge though the notice was sent him at
an address where he did not reside or have
a place of business. Kaufman v. Schreier,

108 App. Div. 298, 95 N. T. S. 729. Held er-

ror to> exclude evidence of knowledge. Ai-
ling V. Straka, 118 111.- App. 184.

24. Act 1S9'8, § 16. A surety on a -poor
debtor's recognizance is not discharged by
the subsequent adjudication of the debtor
as a bankrupt. Carpenter v. Goddard
[Mass.] 76 N. E. 953. The liability of a
surety on a poor debtor's recognizance as
fixed by Rev. Laws, c. 168, § 66, providing
that the execution in an action on a poor

debtor's recognizance shall not issue for less
than the amount due on the original Judg-
ment, "With cost and damages cannot be re-
duced to nominal damages by reason of the
debtor's subsequent discharge as a bank-
rupt. Id. A wife is not discharged from
liability on a Judgment rendered against
herself and her husband by the latter's dis-
charge in bankruptcy. Love v. McGill [Tex.
Civ. App.] 91 S. W. 246. Discharge of a
lessee held not to release from liability per-
sons who contracted to pay rent in con-
sideration of lease to bankrupt. Dersch v.
Walker [Ky.] 89 S. W. 233.

25. Kurd's Sev. St. 1901, § 24, c. 16, con-
strued. Keyes v. Bennett, 218 111. 625, 75
N. E. 1075. Issuance and return of a ca. so.
on the judgment after the discharge does
not fix the liability of bail to^ the action. Id.

26. MoLeod's Trustee v. McLeod [Ky ]
89 S. W. 199.

27. Bunch V. Smith [Tenn.] 93 S. W. 80.

28. Hence not necessary for defendant
to show that debt sued on was scheduled in
bankruptcy. Ailing v. Straka, 118 111. App.
184.

29. Broadway Trust Co. v. Manheim 47
Misc. 415, 95 N. Y, S. 93. Claim that debt
was not scheduled. Ailing v. Straka, 118
111. App. 184.

30, 31. Katzenstein v. Reid, Murdook &
Co. [Tex. Civ. App.] 91 S. W. 360.

32. Broadway Trust Co. v. Manheim, 47
Misc. 415, 95 N. Y. S. 93; Lovell & Co. v.
Sneed [Ark] 95 S. W. 157.

33,34,35. Broadway Trust Co. v. Man-
heim, 47 Misc. 415, 95 N. Y. S. 93.

38,37. Bluthenthal v. Jones [Fla.] 41 So.

533.
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his right to plead his discharge by failing to ask- for a stay of proceedings in the

action, pending the result of such petition,^* and the action being dismissed prior

to his discharge he is entttled to notice, in order to give him an opportunity to plead

his discharge, on the setting aside of the dismissal and the prosecution of the action

to Judgment,^" and an action brought on such judgment in a foreign jurisdiction

will not, under such circumstances, be maintainable.*"

If, subsequent to the discharge, the former bankrupt promises to pay a released

debt as soon as he is able, such promise is enforceable,*^ but in order to recover

thereon it is necessary for plaintiff to show that defendant is able to paj^.*- And
in such a case, defendant is entitled to show what portion of his earnings is neces-

sary for the support of himself and family, and if the residue is insuiScient to pay

the debt, ability to pay is not established.*^

§ 23. Amendment, reopening, grounds, and effect.*^—Where a petition for

revocation of a bankrupt's discharge is answered and the matter referred to a ref-

eree, the latter maj^ refuse to proceed until the petitioners advance the costs of

the hearing and if they refuse to so do the petition will be dismissed for ^Yant of

prosecution at the cost of the petitioners.*^

§ SI. Crimes and offenses against the Tjanlritptcy law^^

BASTARDS.

§ 1. IjCgnl Elements and Evidence of II-

Ies:ltlmacy (430).
§ 2. Rights and Duties of aud in Respect

to Bastards (430).
g 3. Procedure to Ascertain Paternity

and Compel Support (431). Judgment and

SBond (433). An Indictment for Failure to
Support (434). Contracts and Bonds for Sup-
port (434).

g 4. Legitimation, Recognition, Adop-
tion (434).

§ L Legal elements and evidence of illegitimacy.^^—The law presumes every

child to be legitimate ** and the burden of disproving it rests upon the party at-

tacking.*" Declarations of the mother's family as to the legitimacy of children

are admissible upon the issue.^° Where the establishment of a marriage will bas-

tardize the issue of a subsequent marriage, it must be established to a moral cer-

tainty. '^'^ On an issue of legitimation by subsequent marriage, every fact relevant

to the existence and validity of such marriage is proper evidence.^-

§ 2. Rights and duties of and in respect to hastards.^^—While the father of

an illegitimate child is not entitled in law to his services,"* it seems that where ho

assumes and discharges the duties of a parent, he becomes entitled thereto while

the relation continues,^^ and where the chiid lives with tlae father in ignorance

of its true relation, all services rendered will be presumed to be gratuitous.'^^ The
right to recover for the -nTongful killing of a bastard is disputed.^'

38,30,40. Karrlck v. Wetmore, 25 App.
D. C. 415.

41. Kraus v. Torry [Ala.] 40 So. 956.

42. Proof of ability to borrow the money
is insufficient. Kraus v. Torry [Ala.] 40 So.

956.
, Kraus v. Torry [Ala.] 40 So. 956.

See 5 C. L. 411.

So held where referee required a de-
of $100. In re Lasch, 142 F. 277.

See 5 C. L. 412.

See 5 C. L. 412.

Bowman v. Little, 101 Md. 273, 61 A.

43.

44.

45.

posit
46.

47.

48.

ID'S 4.

49.
come
tate.

Evidence held insufflcient to over-
the presumption. In re Kelly's Es-

46 Misc. 541, 95 N. T. S. 67.

.50. In re Kelly's Estate, 46 Misc. 541, 95

N. T. S. 57.

51. Bowman v. Little, 101 Md. 273, 61 A.
10S4.

52. See Nelson v. Hunter [N. C] 53 S. E.
439. See, also. Marriage, 6 C. L. 515.

53. See 5 C. L. 412.

54,55,56. Williams v. Halford [S. C] 53

S. E. SS.

57. Note; It has several times been held
that because in the eye of the law he had no
kin no recovery for the "wrongful killing:
of an illeg^itimate child could be had under
the Lord Campbell's acts. Dickinson v.

Railroad, 2 H. & C. 734; McDonald v. Rail-
road Co., 144 Ind. 469, 56 Am. St. Rep. 186, 32
L. R. A. 309. See, also, McDonald v. South-
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At common law an illegitimate child was incapable of being the heir to any; one/*

nor could a legitimate child inherit from an illegitimate brother.'''' In North

Carolina the statute merely legitimatizes slave children "" enabling them to inherit

from both parents/^ ' but not from collaterals/^ nor can a legitimatized child in-

herit through an illegitimate mother from lineals or collaterals."'' The provision

that illegitimates shall be considered legitimates as between themselves and rep-

resentatives and their estates shall descend accordingly does not apply except where

they have the same mother."" By statute in Indiana the children of a deceased il-

legitimate child who has been aclaiowledged, inherit from the grand parent if he

leaves np legitimate issue. "^ In many states legitimated children inherit from their

parents,"" but in others, the child must be acknowledged."'' Where an acknowledg-.

ment is essential to the capacity to inherit, usually the acknowledgment of the re-

lation merely and not of the right to inherit is meant."' and it must be unequivo-

cal and direct."^ While it is for the jury to determine whether there was an ac-

knowledgment, an instruction stating what acts and words would constitute an ac-

knowledgment is proper.'" On application of one of the parents, the court shO'Uld

designate an institution to receive a bastard child in lieu of the institution pre-

viouslj' judicially designated pui'suant to an agreement.''^

§ 3. Procedure to ascertain paternity and compel supportJ-—In some states

bastardy proceedings is said to be a civil action ^^ and not criminal,'* but must be

prosecuted in the name of the state '^ and for the benefit of the illegitimate child.'"

Jurisdiction.''''—All proseciitions for bastardy must, in Indiana, originate be-

fore a justice of the peace.'*

Abatement.''^

ern R. Co. [S. C] 51 S. B. 138. Other cases
hold the afRrmative (Muhl v. Railroad Co.,

10 Ohio St. 272), especially where the stat-
utes confer inheritable capacity on bastards
or their natural kin. Marshall v. Railroad
Co., 120 Mo. 275; Security, etc., Co. v. Rail-
way Co., 91 111. App. 332. But see Robinson
V. Railroad Co., 117 G-a. 168, 97 Am. St. Rep.
156, 60 L. R. A. 555. Since the parents are
preferably to third persons entitled to cus-
tody of bastards and since because of the
obligation to support a bastard may sue
under the Civil Damage acts (See 3 C. L.

498, n. 50, 51) it would seem that the right
to sue for the bastard's death ought to be
recognized unless the "wrongful death stat-
utes will clearly admit of no such construc-
tion.

58. Miller v. Pennington, 218 111. 220, 75

N. E. 919.

591. Applied to the distribution of the es-

tate of an illegitimate slave child as against
a subsequent legitimate child of the father
by another woman. Johnson v. Shepherd
[Ala.] 39 So. 223.

60,61,62,63. Bettis V. Avery [N. C] 52

S. B. 5S4.

64. Code § 1281, rules 9, 10', 13. Legiti-
mate child held not to inherit from the son
of her father's Illegitimate slave sister.

Bettis V. Avery [N. C] 52- S. E. 584.

eS. The words "illegitimate child or chil-

dren" as used in Burns' Ann. St. 1901,

§ 2630'a, construed to include grandchildren.
Morin v. Holliday [Ind. App.] 77 N. E. 861.

66. Rev. St. § 2173. Davenport v. Daven-
port [la.] 41 So. 240.

67. Kurd's Rev. St. 1899, c. 39, § 3. p. 653.

Oral acknowledgment is sufficient. Miller v.

Pennington, 218 111. 220, 75 N. ' B. 919. Im-
material that the child was the result of
adulterous intercourse. Id. The purpose of
the acknowledgment is immaterial, nor is

the right of inheritance affected by subse-
quent declarations. Id.

68. Hence under Burns' Ann. St. 1901,
§ 2630, it is Immaterial that the statute was
passed subsequent to the acknowledgment.
Townsend v. Meneley [Ind. App.] '76 N. E.
321; Daggy v. Wells [Ind. App.] 76 N. E.
524.

69. A note containing the following
words: "Take good .care of our boy, and
call him Thomas Moore, and I will give him
a good start some day," is insufficient un-
der § 31, c. 23, Comp. St. 1903 (Cobbey's
Ann. St. 1903, § 4931). Moore v. Flack
[Neb.] 108 N. W. 143.

70. Daggy v. Wells [Ind. App.] 76 N. E.
524.

71. Especially where the designated in-
stitution refused to receive the child and
the other parent makes no objection to the
one named in the application. People v.
Stringer, 97 N. Y. S. 40.

72. See 5 C. L,. 413.

73. Gooding v. State [Ind. App.] 78 N. B.
257.

74. State V. Morgan [N. C] 53 S. E. 142.
See 5 C. L. 413, n. 17, that it is neither

civil nor criminal.

75,76. Gooding v. State [Ind. App.] 78

N. B. 257.

77. See 5 C. L. 414.

78. Gooding v. State [Ind. App.] 78 N. E.

257.

79. See 5 C. L. 414.
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Dismissal and new action.—In Indiana while the state is a party to the pro-

ceeding, the prosecuting witness, if an adnlt, may under the statute dismiss the

action,^" and such a dismissal and a judgment rendered thereon constitute- a com-

plete bar to another aetion.^^ But to be a defense,' the state must have been a

bona fide party to the action, ^^ and evidence that the prosecuting attorney had no

knowledge of such proceeding is admissible to disprove that the state was a party.*'

Where a dismissal was fraudulently obtained,**^ a return of money given in consid-

eration thereof is not a condition precedent to a new action.*"

Trial procedure; pleading; indictments^—Where the complaint is made before

the birth of the alleged bastard child, the mother must be unmarried at the.time of

making it ;
^

' but if made after delivery, she must have been unmarried at the time

of birth.** While in Maine it is primarily for the court to determine whether the

preliminary statutory requirements have been complied with, by practice it has

been left to the jury.*" Where the relatrix testified in chief tliat she went to a

certain place where her child was born, it is proper on cross-examination to inquire

how and with whom she went."" The admission of evidence of access in rebuttal

is within the discretion of the court where a denial on defendant's part could not

reasonably ha-\'e been anticipated.""^ It is not error to allow prosecutrix to carry

the child s^'ith her to the witness stand."^

Evidence; presumptions; sufficiency of proof

P

—The original complaint and

the magistrate's record is admissible to show coanpliance with the preliminary statu-

tory requirements in Maine."* The alleged bastard child is admissible in evidence

to show the resemblance between it and the defendant."^ Under statute in some

states a married woman is a competent witness to prove nonaceess of the husband,""

and while she need not be corroborated,"'' the credibility to be given to her testimony

is for the jury."* Acts of relatrix inconsistent with her testimony that defendant

80. Burns' Ann. St. 1901, § 1006. Good-
ing V. State [Ind. App.] 78 N. E. 257.

81. Gooding v. State [Ind App.] 78 N. E.

257.
83. "^^'here a dismissal is executed in a

suit fraudulently commenced by defendant
v/ithout the knowledge of the state, it is

void and no defense. Gooding v. State [Ind.

App. 78 N. E. 257.

83. Gooding v. State [Ind. App.] 78 N. B.
257.

84. "Where fraud is alleged, evidence of

the relationship of the parties is admissihle.
Gooding v. State [Ind. App.] 78 N. E. 257.

sr;. Especially where such dismissal was
obtained in an action to which the state was
not a party.' Gooding v. State [Ind. App.]
78 N. E. 257.

86. See 5 C. L. 414.
RT, 88. Alminowicz v. People, 117 111. App.

416.
80. Proper accusation has been filed, etc.

Mcl..aughljn v. Joy, 100 Me. 517, 62 A. 348.

00. But not as to who made arrange-
ments, paid the expenses, etc. Zimmerman
V. People, 117 111. App. 54.

01. As where defendant denied that he
was present at relatrix's home when the in-
tercourse was alleged to have taken place.
Eckhardt v. People, 116 III. App. 408.

OS. Benes v. People, 121 111 App. 103.

»3. See 5 C. L. 415.

94. McLaughlin v. Joy, 100 Me. B17, 62 A.

348.

OS A child nearly a year old. Higley v.

Bostick [Conn.] 63 A. 786.

Jfote: The admissibility of the child to
inspect resemblance has been often allowed.
Gilmanton v. Haw, 38 N. H. 108; Scott v.
Donovan, 153 Mass. 378; State v. Woodruff,
67 N. C. 89; Sha'iler v. Bullock [Conn] 61 A.
65. But there are cases tO' the contrary
(Esch V. Graue [Neb.] 101 N. W. 978; Clark
V. Bradstreet, SO Me. 454, 6 Am. St. Rep. 221;
Hanawalt v. State, 64 Wis. 84). Especially
where the child is very young and the re-
semblance not developed. Esch v. Graue
[Neb.] 101 N. W. 978; State v. Smith, 54
Iowa, 104, 37 Am. Rep. 192; State v. Dan-
forth, 48 Iowa, 331. And see Johnson v.

Walker, 86 Miss. 757, 39 So. 49. The ad-
missibility of the child to show facial char-
acteristics is said to be settled. Danford v.

Guy, 23 Ark. 50; Bryan v. Walton, 20 Ga.
480; Warlick v. U'hite, 7 6 N. C. 175. A wit-
ness cannot testify that there is ' a resem-
blance. McCalman v. State, 121 Ga. 491, 49
S. B. 609.

06. Burns' Ann. St. 1901, §§ 990, 992.
Evans v. State [Ind.] 75 N. E. 651. The
legislature by carrying Rev. St. 1852, p. 485,
pt. 4, c. 3, §§ 1, 3, after it had been con-
strued as making a married woman a com-
petent witness to testify to the nonaceess
of the husband, over into Rev. St. 1881,
§§ 978, 980, held to have adopted such con-
struction. Id.

07. Evans v. State [Ind.] 75 N. E. 651.

OS. Evans v. State [Ind.] 75 N. E. 651.
Evidence held sufficient to prove nonaceess
of the husband. Id.
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is the father of the child are admissible.^^ Evidence of intercourse with other

men not within the period when conception must have taken place is inadmissible,*

and where defendant has shown facts which might raise an inference of intercourse

with a third person^ evidence tending to rebut such inference is admissible.' While

an offer by way of compromise is not admissible against the defendant, admissions

of independent facts made in an effort to settle may be shown.' Evidence which

tends to prove that defendant could not have had intercourse with the relatrix st

the time and place charged is admissible.* In weighing defendant's testimony, the

jury may consider his Interest." The fact that relatrix was unmarried at the tima

of making the complaint need not be proven directly." In most states only a pr&-

ponderance of the evidence is necessary in bastardy proceedings to esitablish guilt.'

Where defendant's paternity must be established beyond a reasonable doubt, proof

of intercourse with a third party during the period when conception may have

taken place is fatal to a prosecution.* Instructions should conform to the evidenci^*

and not be misleading.^"

Judgment and bond.^^ Commitment and discharge.—^Where an order re-

quired the father to support an illegitimate child at an institution designated by

the court, the court in selecting tha institution could not require the father to gisse

securities for such support.^^

Where defendant is discharged on appeal from an order of filiation because tlie

child is still-born, costs incurred below cannot be assessed against the appellee."

By statute, a judgment for costs on appeal should be rendered against the appellant

and her sureties jointly, where the appeal terminates in favor of appellee.^* Ih

some states the adjudged father of a bastard child may be imprisoned for noncom-

pliance with a judgment requiring him to pay costs, support the child, and give

loond therefor,^'* and a statute authorizing such imprisonment is not unconstitu-

tional as imprisoning for debt.^" Being a civU action, a putative father committed

for nonpayment of costs is not subject to the same provisions as those committed

in criminal actions,'^^ and though the discharge of putative fathers from imprison-

so. As that another man took her to an-
other city and made arrangements for her
to remain until the birth of her child, pay-
ing her expenses, etc. Zimmerman v. Peo-
ple, 117 111. App. 54.

1. Zimmerman v. People, 117 111. App. 54.

SS. As a gift of underwear to the re-

latrix, raising the inference that he had dis-

covered her need while unlawfully familiar,

may be rebutted by proof of similar gifts

to other members of the family. Leek v.

People, 118 111. App. 514.

3. Alminowicz v. People, 117 111. App. 415,

4. As evidence that defendant was con-

fined to his bed with Illness when the child

must have been begotten. Commonwealth
V. Pearl, 29 Pa, Super. Ct. 307; Jones v. Peo-
ple, 116 111. App. 64. Evidence held to be
insufficient to establish an alibi. Eckhardt
V. People, 116 111. App. 408.

5. Eckhardt v. People, 116 111. App. 408.

6. May be Inferred from facts in evi-

dence. Alminowicz V. People, 117 111. App.
415.

7. Preponderance Is not necessarily de-

termined by the number of witnesses on
each side. Alminowicz v. People, 117 111.

App. 415. Evidence held insufficient to show
defendant's paternity as the birth of the

child occurred within too short a period
after his only opportunity of access. Mat-
teson V. People, 122 111. App. 66.

7 Curr. Law— C.

8. Evidence held to show such Inter-
course. Busse V. State [Wis.] 108 N. W. S4.
Evidence insufficient to sustain a conviction.
Id.

9. Not error to refuse an instruction
where there is no evidence calling for such
an instruction. Eckhardt v. People, 116 IlL
App. 408.

10. An instruction that if the evidence
of relatrix and defendant are in direct con-
flict, you are not to say that it is evenly
balanced, is misleading as it might be e«
balanced. Leek v. People, 118 111. App. 514.
An instruction to the general effect that If

the testimony of relatrix and defendant are
in direct conflict and both are equally cred-
ible and neither was corroborated more than
the other, the evidence is balanced, held not
proper. Id.

,

11. See 5 C. L, 415.
12. People V. Stringer, 97 N. T. S. 40.
13. Code Cr. Proo. § 873, relating to costs

when the appeal terminates in appellant's
favor, has no application. Burnham t.
Tryon, 98 N. T. S. 600.

14. Code 1892, §§ 250, 86. Norton v.

Wicker [Miss.] 39 So. 809.
15. Revisal 1905, § 262. State v. Morgan

[N. C] 53 S. E. 142.
16. State V. Morgan [N. C: 53 S. E. Hi.
17. Cannot be compelled to work on th»

public roads under Revisal 1905, §5 1352,
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ment be regulated by a statute embracing also imprisonment for nonpayment of

fines and criminal costs, 3-et conditions attached only to the latter classes do not

iifpply to the former.^* And it seems where such commitment is wrongfully contin-

iled, a habeias corpus proceeding is more appropriate than a petition to be dis-

charged.^^ Where the court erroneously dischargesi defendant from an undertaking

which as a fact lie never ga\'e, it may vacate its order,^° though an appeal has been

taken.^^

An indictment for failure to support an illegitimate child need not allege a

prior adjudication of the paternity,-^ nor is such record admissible ^^ or essential to

a valid conviction.^'*

Contracia and bonds for support.^^

§ 4. Legitimation, recognition, adoption.^^—In Illinois the marriage of the

parents legitimatizes the issue.-' By statute in North Carolina, children born be-

fore January 1st, 1868, of negro parents living together as husband and wife are

legitimate though they were illegitimate when born.^* ^V^lere a child has once

Ijeen legitimatized by the marriage of the parents, subsequent acts of the parents

do not affect the status of the child. -^ Slave marriages legalized under the acts

relating thereto became legal ab initio, and acting retrospectively, legitimated all

offspring.^" In some states legitimation may be affected, except in certain cases,

by an acloiowledgment before a notary,^^ and it is not necessary that the act of

aclcnowledgment show that the case is not one of the excepted.^^ Whether the act

was one of legitimation or a mere acknowledgment is determined by the intent as

manifested by the aet.^'

Beneficial Associatioxs; Bexeficiaeies; Betterments, see latest topical index.
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(434).
A.

Oifcni^e nnf! Criminal Prosecution

The Offense (434). Validity of Reg-
ulations (435). Cards and Other
Table Games (435). Racing and
Race Tracks (436). Slot Machines
(436). Dealing- in Futures (436).
Guessing Contests (436). Gaming

at Public Place (436). Keeping a
Gaming Place (437).

B. Indictment or Information and Trial
Procedure (438).

§ 2. Penalties and Seizure of Imple-
ments; Injunction (439).

§ 3. RecoTery Back of Money Lost (440).

Gambling contracts ^'^ and lotteries ^^ are treated elsewhere.

§ 1. The offense and criminal prosecutions. A. The offense}^—Gambling

is the playing of a game of chance or skill for money or other stakes, or betting on

1355, which is applicable only to criminal
actions. State v. Morgan [N. C] 53 S. E.

142.

18, 1». State V. Morgan [N. C] 53 S. B. 142.

20,21. Burnham v. Tryon, 98 N. T. S. 600.

22. Rev. St. 3140—2, does not require
such an adjudication as a condition of guilt.

Ogg V. State [Ohio] 75 N. B. 943.

23, 24. Ogg V. State [Ohio] 75 N. E. 943.

23,26. See 5 C. L. 416.

27. Hurd's Rev. St. 1899, p. 205, c. 17,

§ 15. Miller v. Pennington, 218 111. 220, 76

N. E. 919.

28. Code § 1281, rule 13. Bettis v. Avery
[N. C] 52 S. E. 584.

29. Where a slave marriage became le-

galized by virtue of the relation continuing
until the Act of March 10, 1866 (Laws 1866,

p 99, c. 401), went into effect, the subse-
quent abandonment of the wife did not af-

fect the status of the children. Nelson v.

Hunter [N. C] 63 S. E. 439.

30. Act of March 10, 1866 (Laws 1866,
p. 99, c. 40). Nelson v. Hunter IN. C] 53
S. E. 439.

31. Civ. Code 190'0, art 200. Davenport v.

Davenport [La.] 41 So. 240.

32. Burden of proving such fact-, rests
upon the party attacking the legitimation.
Davenport v. Davenport [La.] 41 So. 240.

33. Where a father declares that he ac-
knowledges the child and "does hereby
legitimate him," and further that he wishes
him to inherit as if born in lawful wedlock,
the act is one of legitimation, though he
further declares that he does "hereby legiti-

mate said child" as is contemplated by a
certain statute, which statute relates solely
to acknowledgments. Davenport v. Daven-
port [La.] 41 So. 240.

34. See Gambling Contracts, 5 C. L. 1571,

35. See Lotteries, 6 C. L. 487.

36. See 5 C. L. 417.
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t&e result of a game.^'' One who bets on the result of a game maj- he guilty of

gaming though he be not a player.-''* An ordinance reading "whoever shall gamble"
is broad enough to cover la^y as well as professional gamblers.^' Under statutes pro-

hibiting gambling with minors it is no defense that the accused was ignorant that

the gaming party was a minor.^* A statute authorizing a civil action for the re-

covery of property lost at gaming does not affect the criminal remedy of the state

though it provides that such civil action shall constittite the exclusive penalty for

the acts specified.^^

Validity of regulations/^—The legislature may confer upon municipalities

power to pass ordinances for the suppression of gambling games of all kinds, in-

eluding those not specially penalized by the statutes of the state.*'* Municipalities

authorized to pass ordinances for the suppression of immoral behavior or conduct

calculated to disturb the peace and dignity of the place may pass oidinanees for

the punishment of gambling.** A statute empowering cities to suppress billiard

tables passed at a time when that term included pool tables authorizes the suppres-

sion of the latter.*^ Licenses authorizing gaming confer no such vested contract or

l)ro])erty rights as equity will protect by enjoining prosecutions under the gambling

law*" but may be modified, revoked, or continued at the pleasure of the state.*'

Cards and other table games/^—Draw poker is gambling.*" Statutes in some
states prohibit card playing at any place except a private residence occupied by a

family,''" and card playing accompanied by a bet or wager at such a residence which

is commonly resorted to for the purpose of gaming.^^ In Texas it is no offense to

play a game of dice at a private residence.^^

37. Card playing without evidence of bet-
ting for money or otlier valuable thing
did not authorize conviction for gambling,
ineming v. State [Ga.] 53 S. E. 579. That wit-
ness called it "gambling" "was a mere con-
clusion. Id. That defendant was caught in
p-ct of playing by three officers who saw him
engage in play and take and put down stakes
held sufficient to establish offense of engag-
ing in gaTne of chance and hazard, Goslin v.

Com. [Ky.] 90 S. W. 223. To gamble is "to
play or game for money or other stakes."
City of Shreveport v. Bowen [La.] 40 So.
S59.

38. Instruction that if defendant played
or bet for money contrary to the state law he
would be guilty held not erroneous. Groves
V. State, 123 Ga. 570, 51 S. E. 627.

30. City of Lake Charles v. Roy [La.] 40
So. 362.

40. Rev. St. 1899, § 2193. Quo warranto
against corporation. State v. Delmar Jockey
Club [Mo.] 92 S. W. 185. But under Ky. St.

1903, § 1972, prohibiting one from knowingly
allowing a minor to play a game on a bil-
liard table owned or controlled by him, it

must appear that accused knew that the
player was a minor. Commonwealth v. Wills
[Ky.] 89 S. W. 144.

41. In re Opinion of the Justices [N. H.]
63 A. 505. Laws 1905, p. 648, c. 232, creating
the "New England Breeders' Club" and au-
thorizing it to hold races, offer purses, etc.,

but requiring it to prohibit betting on races
and authorizing a civil action for the recov-
ery of money or property wagered, did not
authorize the corporation to allow betting on
horse races on its grounds, though the act
provided that such action should be the ex-
clusive penalty for the acts specified, but
such acts still remained criminal. Id. , I

42. See 5 C. L. 418.
43. Such as poker. City of Lake Charles

V. Roy [La.] 40 So. 362.
44. In Kentucky cities of the fourth class

so authorized may suppress gaming. White
V. Com. [Ky.] 92 S. W. 285.

45. Gen. St. 1901, § 1129, empowering
cities to suppress billiard tables enacted
while that term included tables substantially
the same as pool tables at the present time.
City of Clearwater v. Bowman [Kan.] 82 P.
526. Must be construed in light of the ap-
proved usage of words at the time of its en-
actment. Id.

46. 47. Littleton v. Burgess [Wyo.] 82 P.
864.

48. See 5 C. L. 418.

49. City of Shreveport v. Bowen [La.] 40
So. 859.

50. Where a house was occupied only by
two boys, 17 and 15 years old, the rest of the
family having moved away, gaming was not
a.uthorized there as at a private residence oc-
cupied by a family. McCollum v. State [Tex.
Cr. App.] 92 S. W. 848. Evidence insufficient
to sustain conviction of playing game of
cards. Hale v. State [Tex. Cr. App.] 90 S. W.
654. Evidence insufficient to support convic-
tion for card playing or betting. Abies v.

State [Tex. Cr. App.] 92 S. W. 414. Evi-
dence insuflloient to support conviction of
gaming with cards. Berry v. State [Tex. Cr.
App.] 85 S. W. 14.

51. The playing of cards at a private resi-
dence occupied by a family and commonly
resorted to for the purpose of gaming is not
an offense unless accompanied by a bet or
wager. Under 'Pen. Code, arts. 379, 381, as
amended by Acts 27th Leg. p. 26, c. 22. Gal-
legos V. State [Tex. Cr. App.] 95 S. W. 123.

To sustain a conviction for playing cards at
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Racing and race tracTcs.^^—Gaining includes horse racing;"* and pool selling,

book making, or betting upon horse races, is generally considered gambling.^'

Pool selling and book making" and the operation of pool rooms °' are generally

prohibited. "Where offers aje made and bets received and paid within the state, it

is no defense to a prosecution for operating a pool room, that they are telegraphed

to a confederate out of the state."* Authority to> conduct the business of pool sell-

ing and bookmaking does not include the right to transact such business with

minors contrary to statute.""

Slot machines."''—The operation of slot machines is gambling though the opera-

tor cannot lose, provided the element of chance is still present.^^

Dealing in futures where delivery is not intended is ganibling.'^

Chj-essing contests are generally considered within the statutes prohibiting lot-

teries and schemes of chance.'*

Gaming at public place.^*—An ordinance imposing a penalty on inmates or fre-

quenters of gambling houses is a reasonable exercise of the police power and valid.'"

Any place made public by the assemblage of people is a public place within the

meaning of statutes prohibiting gaming at public places." Thus any place is a

a private residence It must be shown that the
place was commonly resorted to for that pur-
pose. Handy v. State [Tex. Cr. App.] 92 S. "W.

848. Defendant could not be convicted for
gaming in his private residence on proof of
only one playing and no evidence that the
place was commonly resorted to for the pur-
pose of gaming. Spencer v. State [Tex. Cr.

App.] 92 S. W. 847. Perjury could not be
predicated on false testimony given before
grand jury, where indictment therefor did
not allege that there was any bet or Tvager
in the offense Investigated. Gallegos v. State
[Tex. Cr. App.l 95 S. W. 123. "Whether ac-
cused had seen certain parties play was not
the material Inquiry before the grand jury
as it was no offense to see them play. Id.

52. Waggoner v. State [Tex. Cr. App.] 92

S. W. 38.

53. See 5 C. L,. 419.

54. In re Opinion of the Justices [N. H.]
63 A. B05.

55. Within Pub. St. 1901, o. 270, § 6, pro-
hibiting gambling places. In re Opinion of
the Justices [N. H.] 63 A. 505.

56. Act March 21, 1905 (Laws 1905, p. 131),
"prohibiting book-making and pool-selling"
not unconstitutional in that title contains
more than one subject. State v. Delmar
Jockey Club [Mo.] 92 S. W. 185.

57. Act No. 128, p. 292, of 1904, providing
for the suppression of "pool rooms," de-
claring their operation to be gambling and
providing punishment, is not unconstitu-
tional or inoperative for failing to define the
crime denounced. State v. Rhodes [La.] 39
So. 972; State v. Rabb [La.] 39 So. 971. Not
unconstitutional or inoperative for obscurity
in defining "pool room." State v. Ma-
loney [La.] 39 So. 539. Statutes must be
construed with reference to the evil sought
to be remedied and the popular signification
of terms of whose meaning the court will
take notice. Id. The words "pool room"
and "turf exchange" are used synonymously.
State V. Rabb [La.] 39 So. 971. "Pool room"
in Act 128, p. 292, of 1904, and "turf ex-
changes" in Act 127, p. 291, of 1904, held to

mean rooms or places Trhere gambling or
betting on horse races is carried on. State
V. Maloney [La.] 39 So. 539. That the of-
fense was committed at a cigar store was
not incomi)atlble with the idea that the pool
room was kept in that cigar store, the ques-
tion being one of fact. State v. Rabb [La.]
39 So. 971.

58. Pool room away from tracks within
state. State v. Maloney [La.] 39 So. 539.

59. State v. Delmar Jockey Club [Mo.] 92
S. W. 185.

60. See 5 C. L. 419.
61. Maintenance and operation of slot ma-

chine giving at least five cents, and possibly
more, in trade for a nickel, violated Liquor
Law 1896, p. 66, c 112, § 23, subd. 7, prohibit-
ing gambling in a saloon. In re Cullinan,
99 N. Y. S. 1097. Criticizing and comparing
Cullinan v. Hosmer, 100 App. Div. 148, 91
N. Y. S. 607.

62. Evidence sufficient to sustain convic-
tion of gambling in cotton futures. Barnes
V. State [Ark.] 91 S. W. 10. See, also. Gam-
bling Contracts, 5 C. L. 1571.

63. See, also, Lotteries, 6 C. L. 487. A con-
test by which part of a newspaper subscrip-
tion Tvas paid for the privilege of guessing
on votes cast at an election, the nearest
guesser to receive a portion of the fund cre-
ated by the contributions was unlawful
within" the statute of Ohio prohibiting lot-
teries and schemes of chance. Stevens v.
Cincinnati Times-Star Co., 72 Ohio St. 112,
73 N. E. 1058.

64. See 5 C. L. 419.
65. Lane v. Springfield, 120 111. App. 5.

Ordinance imposing penalty on one "found"
in such house is not unreasonable. Flynn v.
Springfield, 120 111. App. 266.

66. Ferrell v. Opelika [Ala.] 39 So. 249.
The word "public" in requested instruction
as to what would constitute a public place,
held confusing and authorized refusal of
charge. Id. Gambling ordinance remained
in force after change from district to city of
Opelika and adoption of new charter Feb. 20,
21, 1899. Id.
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public one where the parties can. be seen from the highway/^ though only by careful

observers/^ but to make the place a private one it is not necessary that it should be

entirely shut ofE from all view.''' A boarding house is not per se a public place.'"'

When the evidence tends to show that a dwelling is used for other than private pur-

poses and as a resort by those who would indulge in gaming, the question of its

being a public place is for the jury.'^

Keeping a gaming place.''^—Statutes generally prohibit the keeping of gaming

places,!^ and all persons concerned therein are hold equally guilty.'* The offenses

of keeping and maintaining a gambling house and of being an inmate or frequenter

of such a house are separate and distinct and seiparate penalties imposed by ordinance

for each may be collected in the same action from one person.'^" The setting up '"

or exhibiting," of gambling devices ''^ or permitting gambling to be conducted ''

on one's premises,*" or on premises under one's control *^ or in his possession,'^ is

generally prohibited by statute. ICnowingly renting premises for gaming purposes

67. Error to charge that if the place
where cards were played was within seventy-
five yards from a certain public road and
could be seen therefrom, it was a public
place. The question was whether the parties
who were playing cards and not the place
where they played could be seen from the
highway. Brannon v. State [Ala.] 39 So. 983.

6S. Where accused bet on a game of cards
In the daytime within fifteen steps from pub-
lic road and the game and betting were seen
from the road, the place was public though
the playing and betting might have been
seen only by careful observers. Davis v.

State [Ala.] 41 So. 404.

60. A place in a private yard shut out of
view from the public higliway was not a
public place. "Walker v. State [Ala.] 41 So.

176. It was not necessary that the place
should be completely surrounded by obstruc-
tions. It was sufficient that the view was
shut off from the public road. Id.

70. Walker v. State [Ala.] 41 So. 176. That
place where cards were played was in yard
of a boarding house did not make it public
in absence of proof that any other game had
ever been played there. Id.

71. Ferrell v. Opelika [Ala.] 39 So. 249.

72. See 5 C. L. 419.

73. Evidence held sufficient to support a
general verdict of guilty on three counts,
viz., keeping a gaming house, keeping a
gaming table, and gaming. Groves v. State,

123 Ga. 570, 51 S. E. 627. Evidence held suf-
ficient to sustain a conviction for unlawfully
keeping a gambling house. State v. Hoyle
[Minn.] 107 N. W. 1130.

74. Held not error to instruct that if ac-

cused loaned money to another for purpose
of maintaining gaming house and thereafter
visited the house and did anything toward
keeping and maintaining such house so kept
and maintained for gaming he would be
guilty equally with such other person "Inas-

much as keeping and maintaining a gaming
house in Georgia is a misdemeanor and all

persons concerned in such keeping and main-
taining are principals." Groves v. State, 123

Ga. 570, 51 S. B. 627. '

75. Lane v. Springfield, 120 111. App. 5.

7fi. Conviction for setting up gambling
devices held proper on the evidence. City of

Mexico V. Harris, 115 Mo. App. 707, 92 S. W.
505.

77. Evidence held to sustain conviction
for exhibiting gaming table though there
was no positive testimony that defendant
knew that games of chance were being
played upon the pool table. Moore v. State
[Tex. Cr. App.] 92 S. W. 1083. Evidence in-
sufficient to sustain conviction for exhibit-
ing a gaming table in that accused was not
in charge of the pool table or pool hall.

Moore v. State [Tex. Cr. App.] 92 S. W. 1082.

One who conducts a pool room does not ex-
hibit a gaming table and bank merely be-
cause certain parties frequent the room and
bet the table fees unless he knows of the
custom and permits it. Berry v. State [Tex.
Cr. App.] 92 S. W. 1081.

78. Dice is a gambling devise within
Burns' Ann. St. 1901, § 2181, prohibiting the
keeping or exhibiting for gain of any gam-
bling device, etc., "of any kind or descrip-
tion under any name or denomination what-
ever," and is not excluded by the rule ejus-
dem generis. White v. State [Ind. App.] 76
N. E. 554.

79. Under Ky. St. 1903, § 1967, prohibiting
one from permitting the games mentioned
in section 1960, to be conducted on one's
premises, one may be indicted for permit-
ting the game of craps to be conducted, and
the indictment need not state that the game
was permitted for compensation, percentage,
or commission. Herr v. Com. [Ky.] 91 S. W.
666.

80. Evidence sufficient to support convic-
tion for permitting game of craps to be con-
ducted on defendant's premises contrary to

Ky. St. 1903, § 1967. Herr v. Com. [Ky.] 91

S. W. 666.

81. Where defendant rented the third
floor of a house to others for bed rooms,
evidence of gaming on that floor on only one
occasion held insufficient to convict for per-
mitting gaming in liouse under his control,

his testimony excluding tlie idea that he was
aware of such gaming. Brown v. State [Tex.
Cr. App.] 93 d. W. 723.

82. An ordinance against any person set-

ting up or permitting to be set up, gambling
devices in premises owned by him or in his

possession is directed not only against an
owner or proprietor but also against a mere
occupant. City of Mexico v. Harris, 115 Mo.

App. 707, 92 S. W. 505.
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is also frequently prohibited/' but one who does not rent premises for gaming pur-

poses is under no obligation to discover the use to which they are subsequently put.**

(§1) B. Tndiclment or information and trial procedure}^—The language of

the statute sufficiently states the offense charged though other matters are neces-

sarily included.^" An indictment charging different ways of committing the same

offense is not objectionable as a misjoinder of distuict causes."' An accusation of

playing and betting "at a game played with cards" need not set out the name of

the game.^* A charge that defendant bet and wagered need not aver that -money

or something of value was bet or wagered,^' and an indictment for renting a house

for gaming need not state the name of the tenant."" Indictments in the alternative

are generally held bad."^ On an indictment charging defendants with having played

a game togetlier, evidence of a joint game is necessary for conviction.^^ An in-

dictment charging betting at a game of dice and permitting dice to be played on

one's premises does not justify a conviction for exhibiting a banking game.°^ Where
a case is tried on affidavit, the state is not bound to rely for conviction on the game
the witness had in mind when he made the affidavit."*

That a certain place is maintained as a gambling house may be sho\vn by the

general reputation of the place,"" by the reputation of its inmates and frequenters

as professional gamblers,"" and by gambling paraphernalia found at the place."'

A place not being per se a public one, proof of other games plaj'ed there is admissi-

ble to show that it was a public place."^ Where guilty knowledge is the gist of

the offense anything showing the existence of such knowledge is admissible in evi-

dence, it being immaterial when or from what source such knowledge was acquired.""

The court will take judicial notice of the meaning of the term pool room.^ Other

applications of the ordinary rules of evidence ^ and instructions ^ in criminal cases

are given in the notes.

83. Bashinski v. State, 123 Ga. 508, 51 S. E.

499. But if, at the time of renting-, the cir-

cumstances "were such as to charge him
with notice that the premises were being or
would be used for g-aming the jury is au-
tliorized to find that he had knowledge that
the premises would be so used. Id.

84. Instruction criticized. Bashinski v.

State, 123 Ga. 508, 51 S. B. 499.

85. See 5 C. U 420.

86. Information under Rev. St. 1899, § 439,

for permitting minor to play on gaining
table was sufficient, tliough name of defend-
ant had to be stated therein. State v. Bell,

115 Mo. App. 13, 90 S. W. 757.

87. Penal Code 1895, § 398, penalizing the
keeping of a gaming house or renting a
house for gaming defines but a single of-
fense committable in any of the three ways
therein designated so that an Indictment of
two counts, one charging the keeping of a
gaming house and the otlier a renting for
gaming did not misjoin distinct offenses.
Bashinski v. State, 123 Ga. 508, 51 S. E. 499.

88. Demurrer without merit. Slade v.
State [Ga.] 54 S. E. 750.

89. Handy v. State [Tex. Cr. App.] 92 S.

W. 848.

90. Bashinski v. State, 123 Ga. 508, 51
S. E. 499.

91. Accusation charging that accused did
"unlawfully play and bet for money or other
valuable thing at a game of skin or other
game played with cards," bad as against
special demurrer. Haley V. State [Ga.] 52

S. E. 159. Statement of court that,lift5jjvould

confine state to proof of bet of money at
game of skin did not cure. Id. Indictment
that accused bet at a "gaming table or bank"
held bad though the "words "to wit, a pool
table" followed. Taylor v. State [Tex. Cr.
App.] 95 S. W. 119.

92. Reno V. State [Miss.] 41 So. 7.

93. Waggoner v. State [Tex. Cr. App.] 92
S. W. 38.

94. Winston v. State [Ala.] 41 So. 174.
9.-., 96. State V. Hoyle [Minn.] 107 N. W.

1130.

, 97. Not inadmissible because officers
forced their way into room. State v. Hoyle
[Minn.] 107 N. W. 1130.

95. Boarding house. Winston v. State
[Ala.] 41 So. 174.

99. In prosecution for renting premises
tor gaming, evidence that defendants' al-
leged tenant had been a professional gam-
bler for longer than period of limitations,
lield admissible. Bashinski v. State, 123 Ga.
508, 51 S. B. 499.

1. State V. Maloney [La.] 39 So. 539.
2. Testimony that defendant was lessee

of the premises during period within which
it was alleged gaming was carried on in the
house, admissible to show his control over
the premises. Bashinski v. State, 123 Ga.
508, 51 S. B. 499. Evidence of prior convic-
tion of similar offense or pendency of a like
indictment, offered by state, was incompe-
tent and hurtful. Id. In prosecution for
setting up gambling devices, evidence of
complaint against, and plea of guilty by, de-
fendant in a previous prosecution for gam-
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A conviction for gaming is not a bar to a subsequent prosecution for setting up
a gambling device;'' A constitutional provision making a conviction under a mu-
nicipal ordinance a bar to further prosecution for the same offense, applies to con-

victions for gaming.^ The minimum punishment for gaming may be fixed by one

statute and the maximum by another." Where the statute authorizes a city to

punish the violation of its ordinances by fine only, a clause in an ordinance provid-

ing either a fine or imprisonment for gambling is not entirely void, but the part

relating to imprisonment may be treated as surplusage.'

§ 2. Penalties and seizure of implementsj injunction.'^—The complaint in a

civil action to recover a penalty for violating a municipal ordinance prohibiting the

setting up and keeping of gaming devices is sufficient if it notifies defendant of the

ordinance violated, and is definite enough to bar another prosecution for the same

offense.' The continuous operation of a gambling house authorizes the imposition

of but one penalty under an ordinance imposing a penalty upon any one setting up,

keeping, or maintaining such a house. ^^ Statutes authorizing the seizure and de-

struction of gaming devices are generally considered constitutional and embrace

devices which may be used for other than gaming purposes." A state recognizing

bling based on the same transaction, held
competent to show that a certain table pro-
duced in evidence was used- as a gambling
device. City of Mexico v. Harris, 115 Mo.
App. 707, 92 S. W. 505. IndeHniteness of

question as to other games played cured by
ans'wer of witness sho"wing time within
which they must have been played, Wins-
ton V. State [Ala.] 41 So. 174. "This gam-
bling took place the same night B. was
killed at C.'s" was prejudicial where not ad-
mitted for purpose of showing when alleged
gambling occurred. Fleming v. State [Ga.]

53 S. B. 579.

3. Defendant was not prejudiced by the
omission of the word "with" in the instruc-
tion. "This is a prosecution charging de-
fendant—keeping and exhibiting a gambling
device." White v. State [Ind. App.] 76 N. E.

554.

4. City of Mexico v. Harris, 115 Mo. App.
707, 93 S. W. 505.

5. Under Const. § 168, there could be no
prosecution in the circuit court for an of-

fense of gaming for which defendant had
been convicted in the police court of a city

of the fourth class. White v. Com. [Ky.] 92

S. W. 285.

6. In Idaho the Anti-Gambling Act (Sess.

Laws 1899, p. 389), merely fixes the mini-
mum punishment for gambling at a fine of

not less than $200 or imprisonment in the
county jail for not less than four months,
the maximum being fixed by § 6313, Rev. St.

1887, at ?300 fine and six months imprison-
ment, so that upon a conviction under the
Anti-Gambling Act, the court could impose
both a fine of $250 and imprisonment for
three months. In re Burgess [Idaho] 84 P.

1059.
7. City of Clearwater v. Bowman [Kan.]

82 P. 526.

8. See 3 C. L. 505.

9. Sufficient. City of Mexico v. Harris,
115 M* App. 707, 92 S. W. 505. Immaterial
whether complaint conformed to afiidavit on
which it purported to be based as statute did
not require it to be supported by afiidavit.

Id.

10. Lane v. Springfield, 120 III. App. 5.

11. Furth V. State, 72 Ark. 161, 78 S. W.
759. Sand. & H. Dig. §§ 1618, 1619, not void
for uncertainty or ambiguity. Id. Willson
Act 1901, p. 114, did not repeal it. Id.

NOTE, Right to seize gambling; devices:
Gambling apparatus is subject to summary
seizure and detention or destruction under
the police power: Board of Police Com'rs v.

Wagner, 93 Md. 182, 86 Am. St. Rep. 423, 52
L. R. A. 775; Frost v. People, 193 111. 635, 86
Am. St. Rep. 352. However, if property may
be used for legal as well as for gambling
purposes, it seems that the police have no
authority to seize it as a preventive meas-
ure, unless it is first established that the
property was procured or held for an illegal
purpose: Wagner v. Upshur, 95 Md. 519, 93
Am. St. Rep. 412. In Kite . v. People, 32
Colo. 5, 74 P. 886, a statute providing for the
summary seizure and destruction of gam-
bling devices is upheld as constitutional.
The opinion of the court reads, in part, as
follows: "The specific objections now urged
are, first, that the foregoing statute is un-
constitutional in that it violates section 25
of aricle 2 of our constitution, which pro-
vides that no person shall be deprived of
life, liberty, or property without due process
of law in the respect that no provision for
a jury trial is made; and, second, that, in-
asmuch as this wheel might have been used
for some other purpose than for gambling,
and the intervener Assmussen, as the mort-
gagee, though leaving it in the possession
of the mortgagor, was not aware of its use
for an illegal purpose, and did not know-
ingly permit of, or give his consent to, such
use, the destruction as to him is illegal.
Since the defendant made no demand for a
jury, but consented to a hearing by the
judge, we might very properly hold that he
cannot be heard here to say that he was de-
prived of the right to a jury trial. But
there is a much more satisfactory way to
decide the point. The right of trial by jury
does not apply to this proceeding. As was
said in Mclnerney v. Denver, 17 Colo. 302,

313, 29 P. 516: 'Though a particular offense
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ihe validity of a statute authorizing pool selling by a corporation is estopped to

forfeit its franchise for so doing.^^

In Texas the habitual use, actual or threatened, of any premises for the purpose

of gaming, may be restrained by injunction at the suit of the state or any citizen

thereof.^'

§ 3. Recovery tack of money lost}'^—In the absence of statute, money ad-

Tanced for the purpose of gaming cannot ba recovered,^' but one who does not par-

ticipate in a gambling transaction may recover money advanced to the loser after

ihe gambling has taken place for the purpose of enabling him to pay the gambling

debt.^° So, too, one may recover money lost on a pretended wager where the loss

is due to a fraudulent conspiracy on the part of the other participants.^^ Sta:tutes

have been passed in most jurisdictions authorizing a civil action in the name of the

may have been unknown to the common or
statutory law before the adoption of our con-
stitution, yet if it clearly belongs to a class
of offenses that were theretofore not triable
by jury, the constitutional guaranties re-

lating to jury trials do not apply.'
^
Under

similar statutes in other states the doctrine
has been firmly established that the pro-
ceeding provided for in the foregoing sec-
tion is in rem, that it is summary, and the
constitutional right to a jury trial does not
•list: Qlennon v. Britton, 155 111. 232, 40

N. E. 594; Frost v. People, 193 111. 635, 86

Am. St. Rep. 352; Oppenheimer v. Lalor, 36

Misc. Rep. 546, 73 N. Y. S. 948; Commercial
Ins. Co. V. Scammon, 123 111. 601, 14 N. B.
«66; Davidson v. New Orleans, 96 U. S. 97,

: I Law. Ed. 616; Waples' Proceedings In

Rem, l§ 23, 24, 65, 68, 72, 110, 140, 231, 238;
lawton v. Steele, 162 U. S. 133, 38 Law. Ed.
385; 2 State and Federal Control of Persons
and Prop. p. 826. In Frost v. People, 193 111.

S35, 86 Am. St. Rep. 352, speaking of a stat-

ute much like ours, the court said: 'Trial by
Jury was never a right in summary pro-
ceedings, and the legislature did not violate
the constitution by providing that gaming
Implements and apparatus should be de-
stroyed, after a hearing, under the direction
of the judge, justice or court.' This observa-
tion has our approval. The record shows
that this wheel was not only used for gam-
Wing purposes, but such -was the only use
to which it could reasonably be devoted. It

was purchased with that distinct object in
view, was so used, and for no other purpose.
When it was left by the mortgagee in the
possession of the mortgagor, it "was knoivn
that the latter might, if he saw fit, con-
tinue to use it, as he had theretofore, for the
purposes inhibited by the statute. 'I'he fact
that Assmussen, the mortgagee, did not ex-
pressly, or otherwise, give his consent that
the mortgagor might use it for gambling
purposes, and that the mortgagee did not
permit, or know of, such use, is not mate-
rial. According to the deiided weight of
authority, it is held to be the duty of the
person owning or having property that
might be put to illegal uses to see that it

fs not done: Commonwealth v. Gaming Im-
plements, 155 Mass. 165, 29 N. E. 468; Op-
penheimer V. Lalor, 36 Misc. 546, 73 N. T. S.

948; State v. Souoie's Hotel, 95 Me. 518, 50

A. 709. In the case from Maine, the supreme
eourt of that state well says: 'Gambling ap-
paratus and implements are treated by the
statute as noxious per se, and they are or-

dered destroyed to remove a danger immi-
nent from their very existence not merely
to punish the owner for an unlawful use.
The statute by its terms strikes at the thing
itself, and not at any act or intent of its

owner. The owner oi this particular gam-
bling apparatus did not effeotjially keep it

harmless. It escaped from him to the hurt
of society. It can, therefore, be lawfully de-
stroyed in the manner provided by statute."

In a recent Ohio case a statute declaring
that any net or any other means or device
for catching fish in violation of the law for
their protection to be a public nuisance, and
making it the duty of certain public officers
Xo destroy such nets and devices, is pro-
nounced constitutional. State v. French, 71
Ohio St 186, 104 Am. St. 770, ante, p. 770.

—

From note to Woods v. Cottrell [W. Va.] 104
Am. St. Rep. 1011.

12. State by receiving and appropriating
the money obtained under Rev. St. 1899,
§ 7419, authorizing book making and pool-
selling recognized its validity and could not
demand forfeiture of corporation franchise
where such business was authorized by its

charter. State v. Delmar Jockey Club [Mo.]
92 S. -W. 185.

13. Gen. Laws 29th Leg. p. 372, c. 153. Ex
parte Allison [Tex. Cr. App.] 90 S. W. 492.
District court could grant injunction though
county court might have had concurrent ju-
risdiction. Id. Statute is not unconstitu-
tional as depriving a party of a trial by
jury, or denying him due process of law
(Ex parte Allison [Tex. Cr. App.] 90 S. W.
492; Bx parte Allison [Tex.] 90 S. W. 870),
but is valid as a remedy for enjoining a pub-
lic nuisance though it may also prevent the
commission of a crime (Id.). Constitutional
as to title. Id. Not invalid because gives
right of action to state or a citizen. Id. Does
not put twice in jeopardy for same offense.
Id.; Ex parte Allison [Tex. Cr. App.] 90 S. W.
492.

14. See 5 C. L. 421.

15. Cooley v. Allen [Ky.] 90 S. W. 1048.

le. Payee did not know that note was ex-
ecuted for gambling debt and did not par-
ticipate in gambling transaction. Note valid.
Cooley V. Allen [Ky.] 90 S. "W. 1048.

17. Plaintiff could recover large sums of
money which he was induced to put*up on
pretended foot race on representations that
a certain party was sure to win, where race
was not bona fide. Loekman v. Cobb [Ark.]
91 S. W. 546.
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loser, his legal representatives," or of the state," against the winner for the recov-

ery of money or property lost in gambling or speculation in "futures."^" But a

statutory provision allowing a recovery of money lost at any wager whatever fol-

lowed by one rendering unenforceable any contract for dealing in futures does not

authorize recovery of money lost in dealing in futures,^^ and one licensed by the

legislature to deal in futures is not subject to the penalty imposed by statutes al-

lowing a recovery of money lost at gaming. ^^ A statute subjecting property which

an owner knowingly permits to be used for gaming purposes to the payment of

judgments against the winner for money lost is constitutional.^^ In the absence

of a conspiracy ^^ or a statutory provision to the contrary, one of several winners

IS liable to the loser only for the proportion ^of the winnings actually received by

him,^^ and a judgment against the contributors jointly is erroneous. ^° One of

numerous "guessers" in a newspaper guessing contest on the votes cast at an elec-

tion has no standing in equity for an injunction and receiver on a claim that the

fund created belongs to the contributors, that their names are unknown, and that

thej' caimot be brought into eourt.^^

18. The right of action given by Rev.
t.aws, c. 99, § 4, for the recovery of money
paid on account of contracts to buy or sell

securities on margin survives to the legal
representatives of the payor. Anderson v.

Metropolitan Stock Exch. [Mass.] 77 N. E.
706.

19. Under Burns' Ann. St. 1894, §§ 251,

252, 273, 6678, the wife of a loser at gam-
bling may be substituted for the state as
plaintiff after recovery of judgment by the
state for the money lost, so that the wife
may enforce the Judgment. Tyler v. Davis
find. App.] 75 N. E. 3.

20. Rev. Laws, c. 99, § 4, constitutional.
Anderson v. Metropolitan Stock Exchange
IMass.] 77 N. B. 706. Under Rev. Laws,
e. 99, § 4, providing that one who contracts
to buy or sell securities intending at the
time that there shall be no actual purchase
or sale may recover from the other party
any payments made if the other party had
reasonable cause to believe that such inten-
tion existed, evidence of defendant's deal-
ings with other parties is inadmissible to
show the intention of a plaintiff who has no
knowledge of such dealings. Id. Evidence
of defendant's undisclosed intention to de-
liver stock is not admissible in an action
under Rev. Laws, c. 99, § 4, to show that
defendant did not have reasonable grounds
to believe that plaintiff did not intend to
actually buy and sell. Id. The voluntary
release by an insolvent of his right to re-
cover, under Rev. Laws, c. 99, § 4, payments
made on margin contracts was fraudulent as
to creditors and did not bar recovery. Id.

An action to recover property pledged to
make good marginal accounts in stock spec-
ulations brought under section 5 of the "Act
to Prevent Gaming" (2 Gen. St. p. 1606),
must be brought within six months from the
time of delivery of the property. Myers v.

Pridenberg [N. J. Eq.] 62 A. 532. Relief in
equity to recover stock pledged to secure
margins in stock speculations cannot be
had under § 2 of 2 Gen. St. p. 1606, where
there is an adequate remedy at law by con-
version. Id.

21. Sections 2116, 2117, Code 1892. Isaacs
V. Silverberg, Parry & Co. [Miss.] 39 So.
420.

22. Not subject to Civ. Code 1895, § 3671,
where license tax was paid. Miller & Co.
V. Shropshire [Ga.] 53 S. E. 335.

23. Does not deprive owner of his prop-
erty without due process of law. Ohio Rev.
St. § 4275. Marvin v. Trout, 199 U. S. 212,
50 Law. Ed. . Ohio Rev. St. § 4275, does
not violate federal constitution in not per-
mitting or providing for trial by jury. Id.
Defendant could not raise objection that
statute was void in making the judgment
against the winner conclusive evidence of
the amount lost where other proof as to
amount was given over his objection that
the fact was not in issue. Id.

24. No conspiracy where contributor did
not know with whom bet was to be made
and loser did not know that contributor was
interested. Motlow v. Johnson [Ala.] 39 So.
710. Where several conspire together to in-
duce one to become intoxicated and then to
obtain his money under pretext of a game
of cards, all are jointly and severally liable
for all the damages sustained. Not neces-
sary to show that each and every defendant
actually won something from plaiptiff, nor
to establish the respective relations of the
defendants. Batman v. Cook, 120 111. App.
203. Evidence held to warrant finding of
conspiracy. Id.

25. One who contributes to a fund bet
against another party. Code 1896, § 2263.
Motlow V. Johnson [Ala.] 39 So. 710. 'U'here
declaration relies on the statute and is in
trover plaintiff must establish that he lost
and that some defendant or defendants won
some definite, fixed sum or sums. Batman
V. Cook, 120 111. App. 203.

28. Motlow V. Johnson [Ala.] 39 So. 710.

27. Action dismissed, the court not having
jurisdiction at law in actions to recover
fifty cents. Stevens v. Cincinnati Times-
Star Co., 72 Ohio St. 112, 73 N. E. 1058.
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DIGAMY.2S

The. offense}^—Statutes including within the definition of bigamy the contin-

ued cohabitation within a state under a bigamous marriage contracted without the

state are generally considered constitutional,^" being leveled not at the bigamous

marriage itself but at the offense of cohabitation committed within the state.-'''

The prohibitory words "shall marry another person" as jised in statutes directed

against bigamy mean "shall go through the form and ceremony of marriage with

another person.'"^ A common-law marriage will sustain a conviction for bigamy

in jurisdictions where such a marriage is valid.^^ A subsequent repudiation of the

marriage by the alleged second wife is no defense.'*

Tha indictment in Alabama need not allege where the offense was committed.^'

In the proof of names the rule of idem sonans applies.'^

Evidence and instructions.
^'^—The record of a prior divorce suit showing that

a divorce was granted to prosecuting witness on the ground that at the time of her

marriage with the accused he had another wife living, cannot be used in a criminal

prosecution for bigamy.'*' The acts, declarations, or admissions of the accused in

recognition of his alleged first wife as his legal spouse are admissible to supplement

other evidence of the prior marriage.'" Evidence that the alleged second wife kuew
that defendant was already married is irrelevant.*" The testimony of .•defendants

alleged legal wife is admissible to prove that she was married to defendant,*' and

in some jurisdictions the wife is a competent witness against her husband to prove

the crime.*^ Prosecuting witness cannot be impeached by particular acts of dis-

honesty or unchastity.*'

Sufficiency of evidence.'^*

Bill or Discoveey; Bills and Notes; Bills in Equity; Bills of Lading; Bills' of
Sale; Bieth Reqistebs, see latest topical Index.

bIjAckmah.."

It is not necessary to charge crime directly,*" nor is demand in formal language

necessary, if there is an intent by threat to extort or gain money. *^ It is no de-

! 28. See 5 C. L. 421. See, also, Clark & M.
Crimes [M Ed.], TOO.

89. See 3 C. L. 506; 6 C. L. 421.

30. Rev. St. 1899, § 2169, valid, though the
offense therein denounced "would not have
constituted bigamy as that term is used in
Rev. St. 1899, § 2167, prohibiting a second
marriage by a person having a husband or
wife living. State V. Stewart, 194 Mo. 345,
92 S. W. 878.

31. State V. Stewart, 194 Mo. 345, 92 S. W.
878. Indictment held sufHcient and not
merely to charge adultery. Id.

32. Rev. St. 1899, § 2169. State v. Stew-
art, 194 Mo. 345, 92 S. W. 878.

33. 34. Burks v. State [Tex. Civ. App.] 94
S. W. 1040.

35. Under Cr. Code 1896, § 4902, it was
not necessary to allege that the bigamous
cohabitation occurred in the state or within
the county. Caldwell v. State [Ala.] 41 So.
473.

36. Name of alleged second wife "Lydia
E.," proof "Liiddie E." no variance. Cald'weil
V. State [Ala.] 41 So. 473.

37. See 3, C. L. 506; 5 C. L. 421.

38. State v. Sharkey [N. J. Law] 63 A.
see.

39. A letter by defendant to the alleged
first wife wherein he called her his wife and
subscribed himself as her loving husband,
but containing nothing confidential held ad-
missible. Caldwell v. State [Ala.] 41 So.
473.

40, 41. Richardson v. State [Md.] 63 A.
317.

42. Under Code Pub. Gen. Laws 1904, art.
35, § 4, providing that in all proceedings the
husband or wife of accused shall be compe-
tent to testify. Richardson v. State [Md.]
63 A. 317.

4H. Richardson v. State [Md.] 63 A. 317.
44. Evidence sufflcient to support convic-

tion as against evidence that defendant was
tricked into the second marriage while in-
toxicated. Richardson v. State [Md.] 63 A.
317.

45. See 5 C. L. 422.
46. People v. Wickes, 98 N. T. S. 163. Try-

ing to obtain a -settlement of a civil suit in
order to realize a contingent fee, by prac-
ticing on the fears of a person by innuendo,
suggestion, and threat of a prosecution for
perjury, is sufficient. Id.

47. Suggesting settlement of a suit by
which the writer of the letter would obtain
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fense that the same acts also constitute robbery/* nor that the crime threatened to

be charged has been perpetrated, nor that the defendant had cause to believe it had
been, or did believe it,*" nor does the privilege of an attorney in attempting to col-

lect a just debt authorize the malicious threatening to accuse the debtor of a crime. ^^

An indictment which alleges that the defendant with intent to extort money from
a named person did accuse him of a particular crime and compel him to do certain

acts against his will is sufficient," and it is not necessary to describe the check ex-

torted.^-

Bi.ENDED Peopeeties; Boakd or Health; Boaeds; Body Execution; BoisrA Fides, seo
latest topical index.

BONDS.

§ 1. Tlie Tnatruiiient; Essentials and Va-
lidity (443). Consideration (444). Execu-
tion (444). Delivery (444).

§ 2. Rights and Parties and Transferees
(444).

§ 3. The Terras and Conditions In Gen-
eral; Interpretation and Legal Ei¥ect (444) <

§ 4. Remedies and Procedure (445).

Scope of title.—Questions relating to negotiable bonds and the like,°' to in-

demnity ^* and to suretyship,^^ are treated elsewhere. Matters concerning bonds in

particular actions and proceedings,'* and bonds of particular officers,'*'' will be found

in the appropriate titles.

§ 1. The instrument; essentials and validity}^—A bond is an obligation in

writing, under seal, binding the obligor to pay a sura of money to the obligee.^* An
instriunent may be valid as a common-law obligation though not good as a statutory

bond,"" especially where it is executed at the request of the obligors and they have

derived a benefit therefrom."^ But a bond void under the statute for want of au-

thority to execute it cannot be enforced as a common-law obligation.^^ In this

connection it has been held that while a statute may be unconstitutional when its

purpose is to make surety companies' bonds the exclusive security to be given by

as conting-ent fee one-fourth of the settle-
ment. People V. "Wickes, 98 N. T. S. 16.3.

On a showing" that an attorney at law em-
ployed as counsel in an action for false ar-
rest upon a contingent fee wrote several
letters to defendant under an assumed
name, with suggestions of perjury, contin-
ued unpleasant notoriety and increased ex-
pense, repeatedly urging the defendant
against whom he is conducting the litiga-
tion to make settlement, insuring himself
one-fourth the amount paid, held that
knowledge, threat and intent were suffi-

ciently proved to sustain verdict of black-
mail. Id.

48. Chunn v. State [Ga.] 54 S. E. 751.

49. People V. Wickes, 98 N. Y. S. 163.

50. "Writing to defendant, warning him
of a possible prosecution for perjury unless
settlement is made. People v. Wi<;kes, 98
N. Y. S. 163.

51. To set forth offense of blackmail ac-
cording to Pen. Code 1895, § 116. Chunn v.

State [Ga.] 54 S. E. 751.

Ba. Chunn v. State [Ga.] 54 S. B. 751.
53. See Corporations, 5 C. L. 764; Munici-

pal Bonds, 6 C. L. 704; Negotiable Instru-
ments, 6 C. L. 777; Non-heg-otiable Paper, 6

C. L. 812; Railroads, 6 C. L. 1194.

54. See Indemnity, 5 C. L. 1777.
55. See Suretyship, 6 C. L. 1590.
66. See Appeal and Review, 5 C. L. 121;

{Attachment, 5 C. L. 302; Replevin, 6 C. L.
1301; and like titles.

57. See Estates of Decedents, 5 C. L. 1183;
Guardianship, 5 C. L. 1603; Officers and Pub-
lic Employes, 6 C. L, 841; Receivers, 6 C. L.
1250; and other like titles.

58. See 5 C. L. 422.

59. Addition to complaint of allegation
that bond was under seal did not require a
refiling of special pleas, "where complaint
otherwise remained the same. Gutta Percha
& Rubber Mfg. Co. v. Attalia [Ala.] 39 So.
719.

60. Locke v. Skow [Neb.] 106 N. W. 1013;
Hummel v. Del Greco [Tex. Civ. App.] 14
Tex. Ct. Rep. 246, 90 S. W. 339.

61. Where a bond for the payment of a
legacy was executed at the request of the
obligors in consideration that the legatee
surrendered her right to. have an adminis-
trator appointed and the legacy paid in due
course of administration, the obligors could
not complain that the bond was not a stat-
utory one or that it contravened public pol-
icy. Hummel v. Del Greco [Tex. Civ. App.]
14 Tex. Ct. Rep. 246, 90 S. W. 339.

62. Territory v. Woodring [Ohio] 82 P.

572; Territory v. Reynolds [Okl.] 82 P. 574.

A bail bond allowed without authority is

wholly void and cannot be enforced as a
common-law obligation. City and County
of San Francisco v. Hartnett [Cal. App.] 82
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depositaries of public monej^s, it is valid when the provision as to such security is

merely incidental to another primary purpose. °^

Consideration.^*—One who executes a bond under circumstances that would

estop him to assert its invalidity for a want of consideration cannot avoid liability

on the ground that plaintiff is estopped to assert that there was a consideration."^

Execution.'^"—The obligors may estop themselves by recitals "^ or conduct "^

from questioning the proper execution of a bond. Where it is provided hj statute

that the validity of official bonds shall not be affected by informalities, misrecitals,

or failure to insert the proper penalty, upon the signing of what purports and is

intended to be an official bond, the law -writes into it all necessary recitals includ-

ing the proper penalty."^ Power to execute a ^ote does not authorize the execution

of a bond.'"'

Delivery.'''^—The qiiestion of delivery is one of intention.''^ Where a bond

which is clearly incomplete is delivered by the principal before the signatures of all

the sureties are obtained, the liability of the sureties who sign depends upon the

authority of the principal to deliver,^' and this may be implied from the conduct

of the sureties.''*

§ 2. Rights and parties and transfereesJ^

§ 3. The terms and conditions in general; interpretation and legal effect.'^—
A bond like other legal documents should be construed as a whole. ''^ Obligors in a

bond executed pursuant to the requirement of a statute are presumed to have known
the terms of the statute and to have bound themselves with reference thereto,''^ and

where it appears by the language of a bond that it is intended to be retrospective

as well as prospective, such affect must be given to it.''"

p. 1064; Territory v. 'Woodring [Okl.l 82 P.

572; Territory v. Reynolds [Okl.] 82 P. 574.

63. Inasmucli as the primary purpose of
Rev. St. § 3968, providing for the designa-
tion of an ofBcial depositary for school
funds, is to obtain a revenue from the idle

moneys of school boards, the provision of

the act that the depositary shall give a good
and sufficient bond "of some approved surety
company" is incidental merely, and indicates
a purpose to require a good and sufficient

laTvful bond, and nothing more, and the act
is therefore constitutional. State v. Rehfuss,
7 Ohio C. C. (N. S.) 179.

64. See 5 C, L. 424.

65. Locke V. Skow [Neb.] 106 N. "W. 1013.

68. See 5 C. L. 424.

67. A surety was estopped to deny that
the principal -was plaintiff's treasurer at the
time of the execution and delivery of the
bond where this was admitted in the bond.
Spreyne v. Garfield Lodge No. 1, 117 111. App.
253. Where a bond for the observance of
the revenue laws recited that it was given
in compromise of a pending prosecution, the
obligor and his surety v/ere estopped to ques-
tion the regularity and validity of proceed-
ings resulting in its execution. Anderson
V. Com. [Va.] 54 S. E. 305.

68. A bonding company accepting and re-
taining premiums with full knov^ledge that
its authorized agents did not sign the bond
thereby estopped itself from asserting in-
formalities in its execution. Farmers' &
Merchants' Irr. Co. v. U. S. Fidelity & Guar-
anty Co. [Neb.] 108 N. W. 166.

60. So held in quo warranto against mem-
ber of board of supervisors on ground of in-

validity of his bond. State v. Smith [Miss.]
40 So. 22.

70. Suit on a bond IntroSuced in evidence
but plaintiff's evidence showed that mayor
of city had authority only to execute a note.
Gutta Percha & Rubber Mfg. Co. v. Attalia
[Ala.] 39 So. 719.

71. See 5 C. L. 424.
72. Appeal bond. Locke v. Skow [Neb.]

106 N. W. 1013. That appeal bond on which
action was brought was found among the
papers In the proper action, and produced
by the clerk at the trial, the docket entries
showing that it had been filed, justified find-
ing that it had been delivered. Nolan v.

Fidelity & Deposit Co. [Cal. App.] 82 P. 1119.
73. Not upon any express restriction by

the sureties against delivery. Baker County
V. Huntington [Or.] 83 P. 532.

74. Baker County v. Huntington [Or.] 83
P. 532. Where sureties attempted to limit
their liability by placing sums before their
names, their mere act of signing and leaving
bond with principal without express restric-
tion as to delivery did not show authority
as a matter of law. Id.

75. See 5 C. L. 425. And see post, § 3.

76. See 5 C. L. 425.
77. The obligation and condition of a

county IiiBliTs-ay bond construed togetlier and
bond held to require payment of a specific
sum of money at a certain time with interest
and not to be insufficient in that it was not
an unconditional promise to pay. Ontario
County V. Shepard, 100 App. Div. 200, 91 N.
T. S. 611.

78. United States Fidelity & Guaranty Co.
V. Fultz [Ark.] 89 S. W. 93.

79. Bond of insurance company covered
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' A bond maj'' have separate and distinct conditions making it one of indemnity

or of guaranty, or both,*" and in the latter case failure to perform the obligation

imposed by the contract of guaranty is a breach of the condition of the bond and

gives rise to a cause of action.^^ A bond required to be given for the performance

of an obligation until the further order of the court but in fact given for a definite

period, is binding on the sureties for the entire period though the court requires the

principal to file a new bond on or before a date anterior to the expiration of the

period.^^ A bond being silent as to interest, a mortgage securing it may- be referred

to for the purpose of ascertaining the rate,^' but when the bond is wholly silent

and there is neither fraud, mistake, or accidental omission, extrinsic evidence of

the violation of a collateral agreement is inadmissible.** A coupon being a separate

obligation draws interest after maturity though still in the possession of the holder

of the bond and attached thereto.^'

§ 4. Remedies and procedure}^—That a statute prescribes a remedy for the

breach of a bond does not necessarily exclude other remedies.*^ An action will lie

for the breach of any one of several independent conditions.^*

A stranger to a private as distinguished from a public bond is not entitled to

its benefits,*^ and an obligee whose wrongful act caused a breach has no cause of

action."" That a corporation fails to file annual reports with the secretary of state

pursuant to sttatute is no defense to an action by it on the bond of its treasurer."^

Pleading and evidence.^^—In an action on a bond it is necessary to plead the

existence °* and breach of a condition ;
'* mere legal conclusions will not suffice."'*

The plea of nul tiel record is improper where an action is upon a bond given in

judicial proceedings and not upon the record.'^

losses occurring prior to its delivery to and
approval by state auditor. United States
Fidelity & Guaranty C<5. v. Fultz [Ark.] 89

S. W. 93.

80. Equitable Trust Co. v. National Surety
Co. [Pa.] 63 A. 699.

81. First clause of condition ip building
contractor's bond, a contract of indemnity;
second clause one of guaranty to furnish
material, failure to do which gave rise to

action. Equitable Trust Co. v. National
Surety Co. [Pa.] 63 A. 699.

83. Bond approved but indorsement by
court required principal to file new bond.
Keefer v. Keefer, 28 Pa. Super. Ct. 256.

83. Where executed as part of same trans-
action. Question between obligee in bond
and one who had assumed payment by pledge
of collateral. Ex parte Powell [S. C] 54 S.

B.- 236.
84. McGuire v. Gerstley, 26 App. D. C. 193.

Rice V. Shealy, 71 S. C. 161, 50 S. E.85.

868.

86.
87.

See 5 C. L. 427.

That the statute provided that upon
the forfeiture of a bond for the observance
of the revenue laws scire facias should be
issued thereon by the clerk of the court, did
not exclude other remedies or forms of ac-
tion by the commonwealth to collect the
penalty on the bond. Anderson v. Common-
wealth [Va.] 54 S. E. 305.

88. Petition not demurrable because did
not show breach of condition to pay a Judg-
ment on appeal where another condition was
broken. Locke v. Skow [Neb.] 106 N. W.
1013.

89. Materialman could not avail himself

of bond given solely for benefit of owner.
Herpolsheimer v. Hansell-Elcock, Co. [Mich.]
12 Det. Leg. N. 485, 104 N. W. 671

90. Contractor rendered impossible per-
formance of condition of bond given by sub-
contractor. Brock V. Williams [Okl.] 82 P.
922.

91. Spreyne v. Garfield Lodge No. 1, 117
111. App. 253.

92. See 5 C. L. 428.

93. Complaint alleging that a bond was
conditional in the payment of a sum of
money and that there was a breach of con-
dition in failure of the maker of a note to
make payment but not stating that the bond
was conditional on payment by him, held
insufficient. Gansevoort Bank v. Empire
State Surety Co., 98 N. T. S. 382.

94. Petition on appeal bond held subject
to demurrer where there was no allegation
that the appealing party had not satisfied
the judgment. Moriarty v. Cochran [Neb.]
106 N. W. 1011. No allegation of breach of
condition that it should be decreed that
certain taxes were a Hen on property and
that the same should be paid. Lancaster
County V. Fitzgerald [Neb.] 104 N. W. 875.

95. That all conditions were fulfilled, all
things happened, and all times elapsed nec-
essary for recovery, held mere conclusions.
Gansevoort Bank v. Empire State Surety
Co., 98 N. X. S. 382. That "there is now due"
a certain sum on the undertaking was in-
sufficient to show breach of condition of
appeal bond. Moriarty v. Cochran [Neb.]
106 N. W. 1011.

96. Rogers v. Barth, 117 111. App. 323.
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An action on a bond is not maintained by proof of an unsealed instrument.''

The usual rules of pleading °^ and evidence " obtain.

Judgment and dam,ages}—The judgment may properly order execution against

the principal first and thereafter against the sureties.^

"Bottle" atsd "Can" Laws; Bottomet and Respondentia; Bought and Sold Notes,
see latest topical index.

BOUNDARIES.

§ 1. Rules for Locating and Identifying
<446). Monuments, Courses, Distances, and
Quantity (449). Government Surveys (450).
Highways, Streets, or "Ways as Boundaries
(451).

g 2. Riparian or Littoral Boundaries
(453).

g 3. Establisbment by Agreement of Ad-
joiners (453).

§ 4. Establisliiuent by Acou'escence^ Es-
toppel, or Adverse- Possession (454).

§ 5. Establisliiuent by Arbitration, Ac-
tion or Statutory Mode (455).

§ 1. Rules for locating and identifying.^—In locating a boundary the lines

should be run with the calls in regular order from a known beginning,'' but may
be reversed where necessary because of insurmountable diflSculty in running them

in their direct order/ or when in so doing the quantity o£ land embraced will more
nearly harmonize with that called for in the grant/ or when the terminus of a call

cannot be ascertained by running it forward but can by running reversely from

the next succeeding line.'^ In reversing the calls it is not permissible to disregard

natural objects called for either as corners or lines/ and the method should be

adopted only to the extent necessary." In determining the location of a boundary

from a description in a deed, the general rules as to the construction of deeds '"

97. Gutta Percha & Rubber Mfg. Co. v.

Attalia [Ala.] 39 So. 719.

98. That a paragraph of the complaint
did not repeat matters of inducement neces-
sary to state a complete cause of action on
a county commissioner's bond "was not fatal
though the paragraph was mistakenly called

a cause of action by the pleader. Patterson
V. Watson [Colo.] 83 P. 958.

99. A statement of a shortage found
against the principal in an accounting be-
tween him and the obligee in the presence
of the surety was admissible in evidence in

an action on tlie bond where all the parties
had concurred in the statement. Keene v.

Newark Watch Case Material Co., 98 N. Y.

S. 68.

1. See 5 C. L. 429.

2. Held proper in an action on a bond for
the payment of a legacy where obligee as-
serted no claim against the estate. Hum-
mel V. Del Greco [Tex. Civ. App.] 14 Tex. Ct.
Rep. 246, 90 S. W. 393.

3. See 5 C. L. 430.

4. Lindsay v. Austin, 139 N. C. 463, 51 S.

E. 990.
5. Davis V. Com. Land & Lumber Co., 141

F. 711. In Kentucky intervening lines con-
necting extant and nonextant corners should
be located by running the lines according
to the courses called for whenever it is pos-
sible to do so unless there is some circum-
stance bringing to the mind a contrary con-
clusion. Circumstances held to warrant a
departure from this method. Davis v. Com.
Land & Lumber Co., 141 F. 740.

6. Morgan v. Lewis [Ky.] 92 S. W. 970.
Courses and distances as given in the sur-
vey should be follO"wed when reversing the
calls "Will not have that effect. Id.

7. Lindsay v. Austin, 139 N. C. 463, 51 S.

B. 990. Where the first two corners could
not be found but the last two could be it

was permissible to reverse the calls from
the last corner. Id. The rule for finding
the location of a lost corner where there are
two known corners, one preceding and one
following the lost one is to run a line from
the preceding known corner according to
course and distance called for, then reverse
the call from the last known corner until the
two lines intersect and locate the lost cor-
ner at the point of intersection. Chambers
V. Thorp [Ky.] 93 S. W. 627. Where the de-
scription in a deed if literally read would
not close but it gave courses and distances
and referred to monuments, if by reversing
the survey and applying it to the monuments
the land can be located sucli course should
be followed. Calatro v. Chabut [N. J. Err.
& App.] 63 A. 272.

8. Davis V. Com. Land & Lumber Co., 141
F. 711.

9. In Kentucky calls may be reversed only
when it is necessary to locate such portion
of the boundary in accordance with the
courses called for and they cannot be other-
wise determined and the method should be
resorted to only to the extent necessary to
accomplish such purpose. Davis v. Com.
Land & Lumber Co., 141 F. 740.

10. See Deeds, 6 C. L. 964.
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should be applied ^^ and the intention of the parties, ascertained.^^ A grant by

metes and bounds carries lands under water within such bounds." Tide flats pass

by a grant of the upland unless excluded by the terras of the grant." The actual

location of a disputed boundarj' is generally a question of fact ^^ to be ascertained

by the application of established rules,^° but when certain principles of law are

11. Where a, deed divided a house accord-
ing to certain partitions running thnough it

the land adjoining the house was held to be
divided by the same partition that divided
the house and extended in a straight course
to the end of the boundary lines. Jeffrey v.

Winter [Mass.] 76 N. B. 282. Deed held to

convey tQ the grantee that part of a house
southerly of the line of partition in each
story. Id. Where uncertainty is introduced
in the language of a deed by the word "pro-
longation" It means a continual line though
consisting of several angles where such
meaning would be consistent with the other
words of description, rather than a direct
line which "would render the next course
in the deed inconsistent with the direction
and monuments by which it is described.
Chapman v. Hamblet, 100 Me. 454, 62 A. 215.

The expression in a grant "to the head of
the cove thence around the "western side of
the cove" excludes the cove and flats. Whit-
more v. Brown, -100 Me. 410, 61 A. 985. The
expression in a grant "to the shore thence
the shore around to tlie first mentioned
bounds" or "then follows the shore to the
bound first mentioned" means "to the shore,
then by the shore" to the point of beginning,
unqualified, excludes tide flats bet"ween high
and low-water mark. Id. Tliis is so though
the grant contains the words "together "with
all the privileges and appurtenances thereto
belonging. Id. Where one platted his lands
and sold them "with reference to "where
streets pointed out by him would be located,
it being impossible to locate the streets from
the unrecorded plat, lines pointed out by
him govern as to subsequent purchasers.
Haynes v, Dallas [Tex. Civ. App.] 94 S. W.
434. A tract bounded by courses and dis-

tances and described as "lying on the west
side" of a creek does not call for the creek
as a boundary. Crane v. Lynch, 27 Pa.
Super. Ct. 565.

12. Where a call for a stake was "near"
Cumberland Gap whereas if the call had
been "in" Cumberland Gap there "would have
been no difliculty and it is impossible to run
the course according to the call as stated,

it will be disregarded and the natural ob-
ject, i. e., Cumberland Gap, taken as the last

corner. The word "near" construed "at."

Davis v. Farmer, 141 F. 703; Davis' Heirs
V. Hinckley, 141 F. 708.

13. Goudert v. Underbill, 107 App. Div.

335, 95 N. Y. S. 134.

14. Whitmore v. Brown, 100 Me. 410, 61

A. 985.
15. Finding of the jury on conflicting evi-

dence as to the location of a boundary will
not be reviewed on appeal. Whitridge v.

Baltimore [Md.] 63 A. 808. Where there are
no monuments at the points in dispute and
such points cannot be located by measure-
ments from known corners of the tracts be-
tween which the line is, and to render a
verdict for either party the descriptions in

tlie deeds must be departed from, a verdict

supported by the testimony of witnesses who
testifies that he saw the monument called
for at the point fixed by the verdict as coi^
ners, and evidence of acts of recognition by
owners on both sides of the line, will not be
disturbed. Stewart v. Doak [W. Va.] 52 S.

B. 95. Where the deeds of adjoining owners
called for a straight line from corner to cor-
ner and there was no evidence that the line
was crooked an instruction that if the jury
believed that a certain line was marked they
should adopt it though it conflicted with
course and distances called for was mislead-
ing. Nicholson v. Hopper [Ky.] 92 S. W.
979. In an action to establish a controverted
section line where the trial was conducted
on the theory that the government corner
was not a lost corner, it was proper to
charge that the location of the original line
is to be determined even though evidence
was admitted that a corner had been es-
tablished by a surveyor who proceeded on
tlie theory that the original corner was lost.

Stryker v. Meagher [Neb.] 107 N. W. 792.
Finding on conflicting evidence as to the lo-
cation of beginning corner sustained. Combs
V. Stacey [Ky.] 93 S. W. 908. Instructions
in boundary dispute approved. Smith v. Cur-
tice [Neb.] 106 N. W. 460.

Qnestlun for the jury: Evidence as to the
location of a line. Moore v. McClain [N. C]
54 S. B. 382; Haynes v. Dallas [Tex. Civ.
App.] 94 S. W. 434. Evidence on an issue as
to the length of certain lines. Giddings v.

Thompson [Tex. Civ. App.] 92 S. W. 1043.
An issue concerning a boundary relative to
which there is evidence should be submit-
ted. Cla"wson v. Wilkins [Tex. CiV. App.]
93 S. W. 1086.

Evidence SufBcicnt to establish a boundary.
Camp V. League [Tex. Civ. App.] 92 S. W.
1062; Spurlin v. Hauser [Iowa] 105 N. W.
373. To sustain a finding as to the location
of a boundary. Harris County Irr. Co. v.

Hornberger [Tex. Civ. App.] 94 S. W. 145.

That a subsequent survey correctly retraced
a former one. Christenson v. Simmons [Or.]
82 P. 805. That a line mentioned in the
patent of a tract as 294 poles long was in
fact only 194 poles long. Morgan v. Lewis
[Ky.] 92 S. W. 970. The declaration of a
former 0"wner as to the boundary and the
general repute for many years is sufficient
to sustain a fiinding as to its location. Good-
son v. Fitzgerald [Tex. Civ. App.] 90 S. W.
898.

le. Method of locating lost corners and
lines. Davis v. Com. Land & Lumber Co.,

141 F. 740. Proper method of determining
location of closing line of a boundary where
the corners were ascertained, and the calls
for courses clear. Cooper v. Henderson
County [Ky.] 90 S. W. 576. Where the
boundaries of a tract as given in a patent
based on a survey made at the instance of
the patentee extend beyond the state line

that portion which lies within the state
should be ascertained by the usual methods
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to be enforced mth reference to the dispute which when applied will leave no dis-

pute, the question is one of law." An omitted line in a patent may be supplied

by reference to the original plat or survey.^' Where it is manifest that a line has

been omitted by mistake and the undisputed calls enable this mistake to be cor-

rected by supplying the line, it is the duty of the court to make the correction.^*

Where more objects are embraced in a call than are possible, that course must be

run which includes the majority of thern.^" All evidence tending to show the true

l«cation of the line is admissible.^^ Evidence of general repute is admissible-*

and the tract should not be relocated so as
to place it all within the state. Bramblet v.

Davis [C. C. A.] 141 F. 776. Where a sur-
veyor runs a line at the instance of one
party and testifies unequivocally that it is

the true line, and such testimony is not con-
tradicted nor is any other survey made by
the adjoining owner, the survey so made
will be taken as correct. Liddle v. Blake
[Iowa] 105 N. W. 649. The testimony of a
surveyor who ran a line at the instance of
one party is not conclusive. Id. The re-
ports of a surveyor who surveys at the in-
stance of disputing owners at their respect-
ive requests is not binding on the other.
Huff V. Woolsey [Ky.] 92 S. W. 572.

17. As to the location of a disputed pat-
ent. Kerr v. De Laney [Ky.] 91 S. W. 286.

18, 19, 20. Kerr v. De Laney [Ky.] 91 S.

W. 386.

21. See 5 C. L. 434. n. 29.

Held admissible: Where a surveyor who
had been ordered to make a survey stated
that he could not indicate on the map a
party's contention it was not error for the
court to direct him to plat it out and later
be examined concerning It. Bullard v. Hol-
lingsworth [N. C] 53 S. B. 441. A surveyor
who surveyed a line and to whom another
pointed out a cove where he said the line
ran may on a question of boundary testify
that the line run by him was the line of the
survey as pointed out to him. Goodson v.

Fitzgerald [Tex. Civ. App.] 90 S. W. 898. An
expert surveyor may testify that property
described in field notes -was embraced within
metes and bounds of deeds examined by him.
Camp V. League [Tex. Civ. App.] 92 S. W.
1062.
Deeds originating from the same grantor

though covering a different tract from that
in dispute are admissible as showing what
particular parcel of an entire tract formerly
held by him was intended to be conveyed by
the deed to one of the parties litigant, Lee
V. Giles [Ga.] 52 S. E. 806. On an issue as to
a disputed boundary, evidence of a deed of
adjoining land was admissible in connection
with other testimony showing that the~ land
was fenced, for the purpose of showing the
identity of fence rows found near the bound-
ary in question. Camp v. League [Tex. ,Civ.

App.] 92 S. W. 1062. Where both sets of
meanderings are in evidence, a surveyor
who made one may not testify that in his
opinion those made by him correspond with
the other set. Goodson v. Fitzgerald [Tex.
Civ. App.]- 90 S. W. 898. On an issue as to
the location of a boundary evidence of the
location of a division fence is admissible.
Ross v. Roy [Ala.] 39 So. 583. Where the
location of a county line was uncertain and
the line between owners was the county

line, it is permissible to show that fences
had been built and a line recognized for
many years and that the line run between
the lands of the parties by protfessioners
was a continuation of the line so recognized.
Ivey v. Cowart [Ga.] 52 S. B. 436. On an
issue as to a disputed boundary, a map made
many years before and produced from tha
proper custody held admissible to establish
the line in dispute. Cravath v. Baylis, 99 N.
Y. S. 973. The opinion of a surveyor as to
a certain supposed monument is a conclu-
sion. Clarke v. Case [Mich.] 13 Det. Leg. N.
193, 107 N. W. 893. Where one coterminous
owner pleads an agreement fixing a bound-
ary line, evidence of the statements of the
other as to the agreed line is competent.
Berry v. Evans [Ky.] 89 S. W. 12.

Ante litem mortem deelaratlons of a de-
ceased disinterested witness are admissible
as to the location of a corner. Bullard v.

Hollingsworth [N. C] 53 S. E. 441. Declara-
tion as to boundaries made by one since de-
ceased at a time when he was in possession
of the land are admissible. Driver v. King
[Ala.] 40 So. 315. The declaration of one in
possession when pointing out his bound-
aries at a time when he had no interest in
misrepresenting them is admissible on a
question as to location of the line. Good-
son V. Fitzgerald [Tex. Civ. App.] 90 S. W.
898.

Inadmissible: Field notes of a survey
made many years after the location of a
survey in question by a surveyor who had no
knowledge of the survey are not admissible
on the issue of boundary. Goodson v. Fitz-
gerald [Tex. Civ. App.] 90 S. W. 898. County
commissioner's court records showing that a
road was laid out vrhere a party claimed the
boundary to be held Inadmissible where it

was shown that he was in possession on
both sides of the disputed boundary. Camp
v. League [Tex. Civ. App.] 92 S. W. 1062.
When a boundary was a county line and ,

processioners ran and marked the line and
later it was in dispute between the parties
it is not permissible to show that at the time
of the processioning one of the parties pro-
posed that a line should be started at a
point where the county line was not dis-
puted and both sides Should abide by it
Ivey V. Cowart [Ga.] 52 S. B. 436. In a pro-
ceeding to establish a boundary where
plaintiff claimed under a grant one of the
calls of which was the line of a senior
grant, a aurveVor may not testify as to
whether the calls of plaintiff's grant, the
beginning point being established as it would
ever reach ' any line of the senior grant.
Hill V. Dalton [N. C] 52 S. B. 273. Where
a defendant in a suit Involving title pleaded
a boundary line agreement which was



7' Cur. Law. BOUNDAKIES § 1. 449

if the witness is qualified to testify.''' Eegularity of the acts of a surveyor in mak-

ing a survey is presumed.^*

Monuments, courses, distances, and quantity.^^—Inconsistent calls for boun-

daries are to be given prevailing effect in the following order: Natural objects,"" or

the place where they were located if destroyed ;
^^ artificial objects ;

^' metes and

bounds;^' course;^" distance; ^^ quantity."" Quantity can be considered only

traversed it is incompetent to show that the
agreement was made under a mistake as to
the true line. Berry v. Evans [Ky.] 89 S. W.
12.

22. Evidence of general repute and recog-
nition of a line is admissible to establish it.

Qoodson V. Fitzgerald [Tex. Civ. App.] 90
S. W. S98. .

~

23. He must know who the landowners
are, that they were owners at the time the
corner was recognized, or at what date rec-
ognition was made by them. Hix v. Gulley
[Ga.] 52 S. B. 890.

24. In determining a boundary where
there is no evidence as to how the survey
was made, it is presumed that the surveyor
ran out the lines of the adjoining surveys
called for in the survey in question. Steus-
off V. Jackson [Tex. Civ. App.] 89 S. W. 445.

25. See 5 C. L. 430.

2«. Chambers v. Tharp [Ky.] 93 S. W.
627; Goodson v. Fitzgerald [Tex. Civ. App.]
90 S. W. 898. The call for the line of another
grant prevails over ,a call for an artificial

object Whitaker v. Cover [N. C] 52 S. B.
581. Monuments control course and dis-
tance where there is a discrepancy in the
calls. Moore v. McClain [N. C] 54 S. B. 283;
Brockman v. Rose [Ky.] 90 S. W. 539; Thax-
ton V. "Wadsworth [Tex. Civ. App.] 95 S. W.
91. Calls for a "certain number of poles to
a well known object stop at the object
though the distance extends beyond. Bramb-
lette V. Howard [Ky.] 93 S. "W. 902. Calls
to a water course and thence up the same
are construed as stopping at the stream and
thence following the meanders of such
stream. Id. Whenever a natural boundary
is called for in' a patent or deed, the line
is to terminate at it however wide of the
course called for by it may be or however
short or beyond the distance specified. Hill
v. Dalton [N. C] 52 S. B. 273. Where a line
actually run by a surveyor is marked and
the corner made the party claiming under
the patent or deed holds accordingly not-
witlistanding a mistaken description of the
land. Id. Where the lines or corners of an
adjoining tract are called for the linef shall
be extended to them without regard to dis-
tance if they be established and no other de-
parture be permitted from the words of the
grant than such as necessity enforces or a
true constriiction renders necessary. Call
for the corner of an adjoining tract held to
prevail over a call for a monument. Fin-
cannon V. Sudderth [N. C] 52 S. E. 579.

Monuments, natural or artificial, prevail
over courses and distances. Kendrick v.

Eurchett [Ky.] 89 S. W. 239. Instruction
held not misleading. Giddings v. Thompson
[Tex. Civ. App.] 92 S. W. 1043; Morgan v.

Lewis [Ky.] 92 S. W. 970.

27. In determining the location of a
boundary the best evidence is the monu-
ments or stakes set by the surveyor, or the
testimony of eyewitnesses who saw the lines

7 Curr. Law— 29.

run on the ground. Pereles v. Gross [Wia.J
105 N. W. 217. Next is the occupation com-
menced by persons having knowledge as to

the place of tlie original location or at a
time when the original stakes were still In

place. Id.

2S. Goodson v. Fitzgerald [Tex. Civ. App.]
90 S. W. 898. A boundary line fixed by a
building has no greater dignity than one
fixed by a fence. Laughlin v. Francis [lowaj
105 N. W. 360. A call for a railroad right of
way if unexplained will be treated as a call

for another tract of land and prevails over
a call for distance. Couch v. Texas & P.

R. Co. [Tex.] 90 S. W. 860. Where unmarked
lines of adjacent surveys are called and can
be ascertained with accuracy they are given
the dignity of an artificial monument wlieni
there arises a question as to whether the
course or distance or tlie unmarked line at
another survey shall prevail. SteusofE v.

Jackson [Tex. Civ. App.] 89 S. W. 445. A
boundary line is a monument and would by
the general rule of construction govern the
course of a deed unless the intention of the
parties would be defeated by its adoption.
Chapman v. Hamblet, 100 Me. 454, 62 A- 21S.
Well known corners prevail over course*
and "distances. Huff v. Woosley [Ky.] 92 S.

W. 572. Map referred to In a description
held to have the dignity of an artificial
monument. Wilson v. Chicago Lumber &
Timber Co. [C. C. A.] 143 F. 705. Addition
of "as per survey" of a certain person con-
strued as intended only to identify the map
and not to render It impeachable by the field

notes of the survey. Id. A corner called for
will, if identified, be accorded the dignity
of a marked line. Will overcome a call tor
a course and distance unless shown to be a
mistaken call. Goodson v. Fitzgerald [Tex.
Civ. App.] 90 S. W. 898. That a call for a
marked line may overcome a call for course
and distance it must be indentifled on the
ground. If this is done, however, it is Im-
material that the marked corner has been
destroyed. Id. Call for a marked line held
to prevail over a call for beginning corner.
Jacoby v. Norton [Tex. Civ. App.] 90 S. W.
524. The lines run by a surveyor who tes-
tifies that he started from a point which was
not a corner will not control a call for the
actual corner. Flncannon v. Suddertli [N
C] 52 S. B. 579.

29. Whitridge v. Baltimore [Md.] 63 A.
808.

30. Next courses and distances. Goodson
V. Fitzgerald [Tex. Civ. App.] 90 S. W. 898.
Courses and distances prevail over quantity.
Kendrick v. Burchett [Ky.] 89 S. W. 239.
Course prevails over distance where ono -

must be sacrificed. Kerr v. De Laney [Ky.l
91 S. W. 286; Chambers v. Tharp [Ky.] 93 S.
W. 627. Next is the courses and distance*
declared in the plat as connecting the point
in question with some other point, the act-
ual location of which can be ascertiiinr.!.



450 BOUN^DAKIES § 1. 7 Cur. Law.

where monuments and courses and distances fail/' or where it is necessary in order

to close lines to run some of them backward and the number of unlocated corners

and lines be such that there are alternative waj's of closing."* This, however, is

only their relative force as evidence and the weakest by the aid of other facts may
in a given ease overcome a call of the highest dignity.'" A conflict between calls

may be explained by evidence of the intention of the parties,'" and for this purpose

the field notes may be looked to.'^ The question as to which is the controlling call

may be one of fact."

Government surveys.^^—The lines of an original government survey control

maps and plats.*" Corners established by United States surveyors in surveying the

public lands,*^ or the places where they were established if they can be determined,*^

are conclusive as to the aetual location of the boundary lines of sections and such

subdivisions thereof as are authorized by the laws of the United States.*' Field

notes of United States surveys of public lands will control in ascertaining locations,

even though the monuments established by the sua'veyor cannot be found.** WlieJi

a deputy United States surveyor who made an original survey cannot explain a

discrepancy between the field notes retained by him and those returned to the sur-

Pereles v. Gross [Wis.] 105 N. W. 217.

Though a call for course and distance pre-
vails over one for an unmarked prairie line
yet if it appears that the surveyor ascer-
tained such line and intended to include the
land thus bounded the distance will be ex-
tended. Goodson V. Fitzgerald [Tex. Civ.
App.] 90 S. W. 89S.

31. Kerr v. De Laney [Ky.] 91 S. W. 286;
Chambers v. Tharp [Ky.] 93 S. "W. 627.

32. Lines must be run according to the
primary calls of a deed though it is in con-
flict with the quantity of land mentioned.
Whitaker v. Cover [N. C] 52 S. B. 581. A
statement in a deed that the land conveyed
contains a certain number of acres will not
control against a description by metes and
bounds. Sherwin v. Bitzer [Minn.] 106 N.
W. 1046.

33. Davis V. Com. Land & Lumber Co., Ill
P. 711. The statement of quantity will be
rejected if it is inconsistent with the actual
area when the same is capable of ascei'taln-
ment by monuments and boundaries. Sher-
win V. Bitzer [Minn.] 106 N. W. lOlS. De-
scription "running along the center of a
wagon road, to be 20 feet wide'* Is sufficiently
definite and quantity need not be resorted
to. Whitridge v. Baltimore [Md.] 63 A.
808. Quantity aids in ascertaining the prem-
ises when they are not described by known
or established boundaries. Morgan v. Lewis
[Ky.] 92 S. W. 970.

34. Davis "v. Com. Land & Lumber Co., 141
F. 711.

35. Goodson v. Fitzgerald [Tex. Civ. App.]
90 S. W. 898. Where there is conflict be-
tween monuments and courses and distances
the former prevail but if it appears that
there is a mistake In the calls for the for-
mer and not in those of the latter, the rule
is the reverse. Christenson v. Simmons [Or.]
82 P. 805. Quantity is the least certain ele-
ment of description but in the absence of
some more definite description it may be
controlling. O'Brien v. Clark [Md.] 64 A.
63. Evidence sufficient to sustain a finding
of fact as to which of two points should con-
trol in locating a line. Jacoby v. Norton
[Tex. Civ. App.] 90 S. W. 524. A call for a

well marked and defined line prevails over
a call for a beginning corner evidently not
the true line but probably located after the
surveys of the land. Deaton v. Feazle [Tex.
Civ. App.] 13 Tex. Ct. Rep. 1017, 90 S. W.
534.

36. A conflict between a call for a rail-
road right of way and a call for distances
may be explained to show the Intention of
the parties. Couch v. Texas & P. R. Co.
[Tex.] 90 S. W. 860.

37. Where two calls of a survey are in-
consistent and there is nothing on the ground
connecting itself with the original survey
to explain the variance, the field notes may
be looked to. Giddings v. Thompson [Tex.
Civ. App.] 92 S. W. 1043.

38. Whether a call for an unmarked
prairie line would control course and dis-
tance held a question of fact. Clawson v.

Wllkins [Tex. Civ. App.] 93 S. W. 1086.
39. See 5 C. L. 432.

40. Llddle V. Blake [Iowa] 105 N. W. 649.
41. Frederltzie v. Boeker, 193 Mo. 228, 92

S. W. 227. The monuments established by
the United States surveyor at a corner is

the best evidence of Its true location and
controls field notes or any other class of
proof. Stangalr v. Roads, 41 Wash. 583, 84
P. 405. A government corner prevails over
a monument set to flx the boundary of a lot
in the same section. Kitchen v. Chantland
[Iowa] 105 N. W. 367.

4a. When a government corner, being
the corner between adjoining owners, has
been obliterated, its location may be estab-
lished by the testimony of witnesses ac-
quainted therewith. Reed v. Burrell [Neb.]
108 N. W. 155.

43. Frederitzie v. Boeker, 193 Mo. 228, 92
S. W. 227.

44 Bradshaw v. Bdelen, 194 Mo. 640, 92
S. W. 691. Where marks of a government
surveyor are obliterated and corners cannot
be established by witnesses, the field notes
of the survey control. Stangalr v. Roads,
41 Wash. 583, 84 P. 405. Evidence to show
that field notes returned to the land com-
missioner's office were often changed to con-
form to the maps in the office held inad-
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veyor general, the former do not prevail over the latter which are tlie official record

of the survey.^" The plat filed with the original survey is of equal dignity with the

survey itself, and, where it shows on its face that the surveyor miist have made a

mistake in putting down the distance of one line, the plat will control.** IJnes as

laid out on the ground govern the field notes of the survey.*' A prior survey pre-

vails over a subsequent one.*' The elder grant prevails where there is a lap in

lands granted by the state.*"

Highways, streets, or ways as boundaries.^"—A boundary on a way includes the

fee to the center thereof unless the terms of the grant indicate the limitation of its

mlssible to show a change in the field notes
In question. Clawson v. Wilklns [Tex. Civ.
App.] 93 S. W. 1086.

45. Stangair v. Roads, 41 Wash. 583, 84
P. 405.

46. Morgan v. Lewis [Ky.] 92 S. W. 970.

47. Tinnea v. Piel, 122 111. App. 304.
48. Atascosa County v. Alderman [Tex.

Civ. App.] 91 S. W. 846. Instructions in a
suit to determine a boundary should not give
undue weight to a subsequent survey. Gid-
dings v. Thompson [Tex. Civ. App.] 92 S. W.
1043. Where a subsequent patent calls for
a prior one the lines of the junior one can-
not be determined until those of the senior
have been. Burt & B. Lumber Co. v. Wilson
[Ky.] 93 S. W. 906. Evidence sufficient to
establish a boundary according to certain
official surveys. Taulbee v. Buckner's Adm'r
[Ky.] 91 S. W. 734.

40. Kerr v. De Laney [Ky.] 91 S. W. 286.

50. See 5 C. L. 432.

Note; A conveyance of land as bounded
"on" or "by" or as running "along" a high-
way will convey to the center line of the
highway if the grantor owns thereto, unless
a contrary intention appears from the con-
veyance. Paul V. Carver, 26 Pa. 223, 3 Gray's
Cas. 356, 67 Am. Dec. 413; White v. Godfrey,
97 Mass. 472, 3 Gray's Case; Hamlin v. Pair-
point Mfg. Co., 141 Mass. 51; Columbus &
W, R. Co. V. Witherow, 82 Ala. 190; Kittle
V. PfeifCer, 22 Cal. 484; Silvey v. McCool, 86

Ga 1; City of Dubuque v. Maloney, 9 Iowa,
451, 74 Am. Dec. 358; Thomas v. Hunt, 134
Mo. 392; In re Ladue, 118 N. Y. 213; Elphin

-

stone. Interpret, of Deeds, 179. And so a con-
veyance of land "south of the road" has been
held to convey a part of the highway. Hel-
raer v. Castle, 109 111. 664 So, when land
abutting on a highway is conveyed by terms
of description which make no mention of the
highway, as when it is conveyed by a num-
ber on a plat, the grantor's interest in the
land within the highway limits presumably
passes. Berridge v. Ward, 10 C. B. (N. S.)

400, 3 Gray's Cas. 334; Champlin v. Pendle-
ton, 13 Conn. 23, 3 Gray's Cas. 342; Gear v.

Barnum, 37 Conn. 229; White's Bank of Buf-
falo V. Nichols, 64 N. T. 65, 3 Gray's Cas.
373; Florida Southern R. Co. v. Brown, 23

Fla. 104; Anthony v. City of Providence, 18

R, I. 699; Cox v. Louisville, N. A. & C. R. Co.,

48 Ind. 178; -City of Dubuque v. Maloney, 9

Iowa, 450, 74 Am. Dec. 358; Kneeland v. Val-
kenburgh, 46 Wis. 434, 32 Am. Rep. 719.

Comtrn. Sutherland v. Jackson, 32 Me. 80;

Hanson v. Campbell's Lessee, ^20 Md. 223;
Grant v. Moon, 128 Mo. 43. Compare Ho-
boken Land & Improvement Co. v. Kerrigan,
31 N. J. Law, 13.

And this is so, even though the length

of the boundary lines running towards the
highway, as given, would carry them only
so far as the edge of the highway. Oxton
v. Groves, 68 Me. 371, 28 Am. Rep. 75;

Paul V. Carver", 26 Pa. 223, 3 Gray's Cas. 356;

Newhall v. Ireson, 8 Cush. [Mass.] 595, 54
Am. Dec. 790; Gould v. Eastern R. Co., 142
Mass. 85; Moody v. Palmer, 50 Cal. 31. But
see, to the contrary. City of Chicago v. Rum-
sey, 87 111. 348. On the other hand, a de-
scription of the land as bounded by or on
the "side," "margin," or "edge" of the high-
way is usually regarded as showing an in-
tention to exclude the land within the high-
way limits from the operation of the con-
veyance (Buck V. Squires, 22 Vt. 484, 3 Gray's
Cas. 345; Jackson v, Hathaway, is Johns.
[N. T.] 447; Blackman v. Riley, 138 N. i.

318; Tyler v. Hammond, 11 Pick. [Mass.]
193; Holmes v. Turner's Falls Co., 142 Mass.
590; Hughes v. Providence & W. R. Co., 2

R. I. 508; Grand Rapids & L R. Co. v. Heisel,
38 Mich. 62. So in the case of a reference
to "the line" of the highway. Hamlin v.

Pairpoint Mfg. Co., 141 Mass. 51; Cole v.
Haynes, 22 Vt. 588. Contra. Kneeland v.

"Van Valkenburgh, 46 Wis. 434, 32 Am. Rep.
719), though in some states a different view
is taken (Paul v. Carver, 26 Pa. 223, 3 Gray's
Cas. 356, 67 Am. Dec. 413; Cox v. Freedley,
33 Pa. 124, 3 Gray's Cas. ,361; Woodman v.

Spencer, 54 N. H. 507; Johnson v. Anderson,
18 Me. 76 (serable) ; Salter v. Jonas, 39 N. J.

Law, 469, 23 Am. Rep. 229; Anthony v. City
of Providence, 18 R. I. 699. Compare Hobson
V. Philadelphia, 150 Pa. 595). By analogy to
the rule applied in the case of boundaries on
streams, it would seem that a monument at
the side or edge of the highway, when re-
ferred to as a starting point for a line run-
ning along the highway, should not ex-
clude the soil within the highway limits,
but that it might well be regarded as merely
showing the point at which the boundary
strikes the highway, since it is not usually
practicable to place a monument in the cen-
ter of the highway. This view has been
adopted in at least one state (Cottle v.
Young, 59 Me. 105; Low v. Tibbetts, 72 Me.
92), but usually the naming of a monu-
ment at the side or edge of tlie highway,
from which the line is to run along the
highway, has been regarded as sufficient to
exclude the land within the highway limits
(Sibley v. Holden, 10 Pick. [Mass.] 249, 3

Gray's Cas. 340; King's County Fire Ins. Co.
v. Stevens, 87 N. Y. 287, 3 Gray's Cas. 376;
Smith V. Slocomb, 9 Gray [Mass.] 36; Pea-
body Heights Co. v. Sadtler, 63 Md. 533:
Hunt V. Brown, 75 Md. 481. And see Chad-
wick V. Davis, 143 Mass. 7; Peck v. Dennis-
ton, 121 Mass. 17; Hoboken Land & Improve-
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extent to the exterior line of the way,°^ but a deed which calls for a private road

as a boundary but gives the grantee no right to open and use such road does not

ment Co. v. Kerrigan, 31 N. J. Law, 13).

Where the latter view prevails, the same re-

sult would necessarily follow when, as the
starting point of such line, there is named,
not a monument on the side of the highway,
but an imaginary point such as the intersec-
tion of the side line with another line.

White's Bank of Builalo v. Nichols, 64 N. T.
65, 3 Gray's Cas. 373. Contra, Low v. Tib-
betts, 72 Me. 92, 39 Am. Rep. 303. The words
"beginning on the southerly side of" the
road, or "at a point" on such side, and like
expressions, have been in one state con-
strued as merely indicating the side of the
road on which the land lies, and not as lo-
cating a corner of the land at the edge of
the road. O'Connell v. Bryant, 121 Mass. 557,

and see Kneeland v. "Van Valkenburgh, 46
Wis. 434. And more usually a contrary view
is taken. King's County Fire Ins. Co. v.

Stevens, 87 N. T. 287, 3 Gray's Cas. 376; Ho-
boken Land & Improvement Co. v. Kerrigan,
31 N. J. Law, 13; Walker v. Pearson, 40 Me.
152. In applying the foregoing rules, the
highway or street referred to is the highway
as opened or defined by use, rather than
the highway as platted or recorded. Falls
Village Water Power Co. v. Tibbetts, 31

Conn. 165; Cleveland v. Obenchain, 107 Ind.
591; Brown v. Heard, 85 Me. 294; O'Brien v.

King, 49 N. J. Law, 79; Blaokman v. Riley,
138 N. T. 318; Winter v. Payne, 33 Fla. 470;
Orena v. Santa Barbara, 91 Cal. 621. But see
Reid V. Klein, 138 Ind. 484. A change in the
location or limits of the highway after the
making of the conveyance in no way affects
the boundaries of the abutting land. White's
Bank of Buffalo V. Nichols, 64 N. T. 65, 3

Gray's Cas, 373; Brantly v. Huff, 62 Ga. 532.

In some Jurisdictions a conveyance is not
regarded as Including land which is merely
intended to be dedicated as a highway in

the future, or which is merely marked on a
plat as such, although the land conveyed is

described as bounded on such intended high-
way as if it actually existed. Leigh v. Jack,
5 Bxch. Div. 264, 3 Gray's Cas. 336; Bangor
House Proprietary v. Brown, 33 Me. 309, 3

Gray's Cas. 354; Palmer v. Dougherty, 33

Me. 502, 54 Am. Deo. 636; O'Linda v. Lothrop,
21 Pick. [Mass.] 292; Robinson v. Myers, 67
Pa. 9; Spackman v. Steidel, 88 Pa. 453. But
as to the Pennsylvania rule see Bliem v.

Daubenspreck, 169 Pa. 282; Hancock v. Phil-
adelphia, 175 Pa. 124. In other jurisdictions
it is considered that such a reference to land
as a highway raises the same presumption
of an intention to convey the land to the
center of the proposed highway as if the
highway actually existed. Bissell v. New
York Cent. R. Co., 23 N. Y. 61, 3 Gray's Cas.
367; In re Ladue, 118 N. Y. 213; Anthony v.

City of Providence, 18 R. I. 699; Johnson v.

Arnold, 91 Ga. 659. See Peck v. Dennison, 121
Mass. i7. If the owner owns the whole of
the bed of the highway, and no land on the
other side thereof, his conveyance of land
on the highway will, it has been held, con-
vey all the land within the highway limits.
In re Robbins, 34 Minn. 99, 57 Am. Rep. 40,

3 Gray's Cas. 382; Johnson v. Arnold, 91 Ga.
659. When the land conveyed is described as
extending a certain distance from the high-

way, without other means of determining its

location, the line is to be measured, it has
been decided, from the center line of the
highway. Dodd v. Witt, 139 Mass. 63, 3

Gray's Cas. 380, 52 Am. Rep. 700. Whether,
when the land is described as bounded on a
private way the same rule applies as in the
case of a public way, so as to give to the
grantee the land to the center line thereof,
in the absence of a contrary intention, it Is

a question on which the cases are not in
accord. In Massachusetts it is held that the
same rule applies to private as to public
ivays. Fisher v. Smith, 9 Gray [Mass.] 441,

3 Gray's Cas. 360; Gould v. Eastern R. Co.,

142 Mass. 85. See, also. Witter v. Harvey, 1

McCord [S. C] 67, 10 Am. Dec. 650. But a
contrary intention may, of course, appear
from the terms of the conveyance. Codman
V. Evans, 1 Allen [Mass.] 443; Crocker v.

Cotting, 166 Mass. 183. And see Cushing v.

Hathaway. 10 R. I. 514. In Maine tne same
rule does not apply to private ways. Bangor
House Proprietary v. Brown, 33 Me. 309, 3

Gray's Cas. 354; Ames v. Hilton, 70 Me. 36.

As to the law in New York, see Mott v. Mott,
68 N. Y. 246.—From Tiffany on Real Prop-
erty, p. 893.

51. Boundary on street goes to the mid-
dle. Barnes v. Philadelphia, etc. R, Co., 27
Pa. Super. Ct. 84. A deed conveying lots
bounded on a street by legal presumption
embraces the street to Its center. Young v.

Pennsylvania R. Co. [N. J. Law] 62 A. 529.
A grantee of land described as situated on
the side of a contemplated street takes title

to the middle of the street. Everett v. Fall
River, 189 Mass. 513, 75 N. B. 946. The
owner of a lot bounded by a public street
takes title to the center of the street. Lins
V. Seefleld [Wis.] 105 N. W. 917. Where land
is conveyed by course and distance without
mention of a street by which It Is bounded,
the fee to the center of the street is deemed
included. Van Winkle v. Van Winkle [N. Y.]
77 N. E. 33. A conveyance of lots and blocks
in platted property describing them by num-
ber only carries the fee to the center of the
street and alley on which they abut subject
to the easement of the public. Dickinson v.

Arkansas City Imp. Co. [Ark,] 92 S. W. 21.

Where a lot portrayed upon a map is sold in
recognition of the map, and a street is de-
termined thereon but not referred to, the
grantee takes a fee to the center thereof,
though the road be a private one or an alley
used in connection with the premises con-
veyed. Johnson v. Grenell, 98 N. Y. S. 629.

Deed to portion of lot abutting on B. street
"aside from B. street vacated," held not to
convey any portion of the land constituting
half of B. street abutting on the property
conveyed. Lins v. SeefEeld [Wis.] 105 N. W.
917. If the Intent of a grantor Is to make
the center of a road the boundary and such
intent can be gratified only by adopting the
center of the road then existing when the
same did not conform to courses and dis-
tances set out, courses and distances not con-
forming to* the road should be disregarded,
and the center of the road adopted. Whit-
ridge V. Baltimore [Md.] 63 A. 808. A deed
of land bounded by a public road passes title
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pass the fee to any part of the road/^ and the presumption that the owner of land

abutting on a Mgliway owns to the center thereof may be rebutted by the deed to

him showing that the fee to the highway was not intended to be conveyed.^'

§ 2. Ripwrian or littoral boundaries.''*—As a general rule where land is de-

scribed as bounding on a nonnavigable stream the boundary is the thread of such

Etream,"^ but if the stream is a navigable one the boundary is low-water mark.^"

This, however, is only a rule of evidence and may be rebutted."'' This line changes

with the gradual changes of the streani.'^^ This is the rule as to a navigable river

between states."® The rule that where a stream is called the line is' the center

thereof does not apply where a reservoifr is called. "'' • When a government lot abuts

on a lake, the shifting water line and not the meander line is the boundary of the

lot."^ The transfer of such lot by number according to the government survey,

without words of restriction, conveys all the land which has become a part of the

lot by recession of the lake,°^ but when a morass or swamp is named as the boimd-

ary and thesale is by the acre, the purchaser does not take to a stream lying beyond

such swamp."^ The state holds the title to the body of a natural lake meandered

by the government in trust for the public and a grant bounded thereon extends to

the water's edge in its natural condition.**

§ 3. Establishment by agreement of adjoiners.^'^—Agreements between adjoin-

ing owners establishing a line where the true one is in dispute are favored by the

to the middle of the road if such title was
In the grantor. Neely v. Philadelphia, 212
Pa. 551, 61 A. 1096. A description to an ob-
ject upon the side of the highway, thence
along the highway, carries title to the cen-
ter of the highway. "Van Winkle v. Van
Winkle [N. Y.] 77 N. E. 33.

The right of way of a railroad is not a
public highway in the sense of a road or
street, and the rule of construction of deeds
to land bounded by a highway does not ap-
ply so as to make a call for a right of way
carry the grantor's interest between the
boundary of the right of way and the rail-

road track. Couch v. Texas & P. R. Co.
[Tex.] 90 S. V/. 860.

52. Clayton v. Gilmer County Court [W.
Va.] 62 S. E. 103.

53. Van Winkle v. Van Winkle [N. T.] 77
N. B. 33.

54. See 5 C. L. 432.

55. Spurrier v. Hodges [Ky.] 90 S. W. 559.

When a riparian owner sells- lots delineated
upon a map, fronting upon a street extend-
ing along the bank of a navigable river, the
title conveyed reaches across the street to

the water's edge transferring all riparian
rights. Evidence insufficient to overcome
this presumption. Johnson v. Grenell, 98

N. T. S. 629.

56. A riparian owner on a navigable
stream owns to low-wafer mark only. Frank
V. Goddin, 193 iVIo. 390, 91 S. W. 1057. Where
land between high and low-water mark is

held in trust for the public, a conveyance by
the trustee bounded on the stream is pre-
sumed to carry title only to low-water
mark. In re City of New York, 182 N. Y.

361; 75 N. B. 156.

57. When the two ends of a line by the
shore are at high-water mark, in the ab-
sence of other calls or circumstances show-
ing a contrary Intention the boundary will
be construed as excluding the shore. Whit-
more V. Brown, 100 Me. 410, 61 A. 985.

58. Where a navigable stream forms a
boundary it shifts with the water line either
by accretion or recession. Prank v. Goddin,
193 IMo. 390, 91 S. W. 1057. When a stream
constituting a boundary gradually changes
its course, the boundary of the respective
tracts changes. Spurrier v. Hodges [Ky.] 90
S. W. 559. A deed conveying land bounded
on one side by a river passes title to accre-
tions. Perry v. Sadler [Ark.] 88 S. W. 832.
Where a navigable river gradually changes
its course, land formed by accretion belongs
to the owner of the shore land to which it

is added. McBride v. Steinweden [Kan.] 83
P. 822.

59. MoBride v. Steinweden [Kan.] 83 P.
822.

60. Where the reservoir is abandoned the
grantee does not take to the center thereof.
Dillon V. Burke [N. H.] 63 A. 927.

61. Sherwin V. Bitzer [Minn.] 106 N. W.
1046. By force of Colonial Ordinance of
Massachusetts of 1841-47 the owner of up-
land adjoining tide water prima facie owns
to low-water mark. Whitmore v. Brown, 100

'

Me. 410, 61 A. 985.

62. Sherwin v. Bitzer [Minn.] 106 N. W.
1046. One who owns land bounded by a
meandered lake takes title to accretions and
loses title where his land is gradually en-
croached upon, but not to lands submerged
by sudden change. Schulte v. Warren, 218
111. 108, 75 N. B. 783. A surveyor who has
made a survey may testify that the mean-
derings of a stream as shown by a former
survey would fit only one particular part
of the stream. Camp v. League [Tex. Civ.
App.] 92 S. W. 1062.

63. Sale by the state of swamp lands held
to pass title only to the meander line. Tol-
leston Club v. Llndgren [Ind. App.] 77 N. B.
818 '

64. Schulte V. Warren, 218 111. 108, 75 N.
B. 783.

65. See 5 C. L. 433.
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courts.*® Such an agreement may be oral,®'' and if carried into effect and acted

upon is binding without other consideration than the settlement of the dispute,'''

especially after a long lapse of time/" unless an erroneous line is agreed upon by

accident.'" But it must be immediately executed by taking possession up to it.'"^

A parol boundary agreement cannot operate to transfer title of record in one party.''-

A boundary agreement by which a county is divested of school lands must be made
by a commissioner's court and recorded."

§ 4. Establishment iy acquiescence, estoppel, or adverse possession.''*—The
location of a boundary may be established by estoppel,'" and if recognized for a

long period of years may be established by acquiescence ; '" but to establish a line

66. HoUingsworth v. Barrett [Ky.] 89 S.

W. 107. To make a valid oral agreement
between contiguous owners there must be
doubt as to the true line. "Wade v. McDougle
[W. Va.] 52 S. E. 1026. Contract by which
one's predecessor in title conveyed to a con-
tiguous owner the right to use a 'v^^all lo-

cated over the line, held not to constitute an
agreement that such yraW should constitute
tlie boundary. Crane v. Judge [Utah] 83 P.

566. Recitals in a party wall agreement and
evidence showing actual location of tlie wall
acquiescence in such line for sixteen years,
held to show that a line was established in

the center of a party wall. Roberts v. Fell-
man Dry Goods Co. [Tex. Civ. App.] 92 S. W.
1060.

67. A disputed line may be establislied by
parol. Kitchen v. Chantland [Iowa] 105 N.

W. 367. A boundary agreement between ad-
jacent owners who are in doubt as to the
true Ic ;ation of the line may be oral. Berry
v. Ev!ns [Ky.] 89 b. W. 12.

68. The settlement of a disputed boundary
is a sufficient consideration to sustain the
agreement by which it is settled. Kitchen
V. Chantland [Iowa] 105 N. W. 367. It there
is such doubt and uncertainty, an oral agree-
ment, if carried into execution, is valid
without other consideration than tlie set-

tlement of the dispute. Wade v. McDougle
[W. Va.] 52 S. E. 1026. An oral agreement
followed by possession in pursuance thereof
is binding on the parties. Sonnenmann v.

Mertz [111.] 77 N. E. 550.

ey. Where an oral agreement establish-
ing a boundary is recognized for forty years
it will be upheld. Lost Creek Coal Co. v.

Napier's Heirs [Ky.] 89 S. W. 264. A parol
boundary agreement acquiesced in for many
years (twenty) is beyond question, because
of tlie statute of limitations. Ivincaid v.

Vickers, 217 111. 423, 75 N. E. 527. Fifteen
years' recognition of a boundary line fixed
by oral agreement establishes it beyond dis-
pute. Berry v. Evans [Ky.] 89 S. W. 12.

Where adjoining OTvners established a line
v/hich is believed to be the true one and for
twenty-four years exercised dominion up to
it, it is conclusive upon them though not the
true boundary. Lindley v. Johnston [Wash.]
84 P. 822. Parol agreement acquiesced in for
sixteen years Is not within the statute of
frauds. Roberts v. Fellman Dry Goods Co.
[Tex. Civ. App.J 92 S. W. 1060.

70. Sonnenmann v. Mertz [111.] 77 N. E.
550.

71. Wade v. McDougle [W. Ya.] 52 S. E.

1026. A parol agreement establishing a line

so as to give one owner land included in the

deeds of another unaccompanied by posses-
sion up to the agreed line is within the stat-
ute of frauds. Clarke v. Clarke [Ky.] 90
S. W. -244. An unexecuted parol agreement is

insufficient to establish a boundary. Where
not followed by possession or improvements
up to or relative to such line. Uker v. Thie-
man [Iowa] 107 N. W. 167.

72. McMurray v. Dixon [Va.] 54 S. B. 481.

73. Atascosa County v. Alderman [Tex.
Civ. App.] 91 S. W. 846.

74. See 5 C. L. 433.
75. When a line had been recognized for

forty years and after one owner had notice
that it was not the true line permitted ex-
tensive improvements to be made with ref-
erence to it. Cleveland-Cliffs Iron Co. v.

Gauthier [Mich.] 12 Det. Leg. N. 976, 106 N.
W. 862. That an abutting owner builds a
fence and plants trees on a line claimed by
him as the street line does not estop a mu-
nicipality from establishing the true bound-
ary. City of Eldora v. Edgington [Iowa]
106 N. W. 503.

76. A boundary acquiesced in for ten
years prevails over one divergent therefrom
established by survey. Laughlin v. Francis
[Iowa] 105 N. W. 360. Adjoining owners
who recognize a certain line for twenty-flve
years cannot thereafter question it. Wat-
son v. Hogan [Iowa] 106 N. W. 759. After
such period it cannot be shown that the
party who set the hedge purposely avoided
the true line when the other believed it to
be on the correct line. Id. That the descrip-
tion in a deed under which a party claims
calls for a straight line does not defeat a
line acquiesced ' in by the owners for ten
years. iLaughlin v. Francis [Iowa] 105 N. W.
360. A line acquiesced in by adjoining own-
ers for fifteen years cannot be abrogated by
a mere oral agreement to have a survey
made to establish the true line. Uker v.
Thieman [Iowa] 107 N. W. 167. Acquiesence
for seven years by acts or declarations of
adjoining owners will establish a line. Ivey
V. Cowart [Ga.] 52 S. E. 436. Acquiescence
by a municipality for forty years in a street
line is in tlie absence of mistake some evi-
dence of the true location of the line. City
of Eldora v. Edgington [Iowa] 106 N. W. 503.
Wliere one occupied and claimed property
down to a certain line for forty years and
liis claim was based on a survey made by
the county surveyor, a city which claims
that it is not the correct line of the street
has the burden to establish the correct line
by clear evidence. Id. A survey made- by a
surveyor who accepted as the correct corner
a stone found at the corner of a section
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by acquiescence and recognition there must be possession up to it for the period

prescribed by the statute of limitations acquiesced in by the other party/^ and gen-

eral reputation and long acquiescence in a line 'While tending strongly to show its

location is not conclusiye unless it amounts to an estoppel or contract.'^' Long ac-

quiescence in a line raises no presumption of law that the line is a properly deter-

mined one.^^ Acquiescence by landowners whose lands are bounded by a county

line will not bind others not holding under them and whose lands touch the county

line at another place.^" That one assists in constructing a fence along a highway

does not estop him to assert that it is in the highway where he subsequently becomes

owner of land across the way, a contract for the purchase of which he then had.""^

Occupancy under a claim of ownership up to a certain line for the period nec-

essary to give title by limitations establishes a boundaxy by adverse possession.^^

§ 5. Establishment hy ariitration, action, or statvAory mode.^'^—Chancery

has not independent or original jurisdiction to settle disputed boundaries which

are obscure or confused/* but will assume jurisdiction if some equity is superin-

duced by the act of the parties or those under whom they claim.*^ In an action to

enjoin a trespass the defendant may, as a counterclaim, plead and prove that the

alleged claim of trespass rests upon a disputed boundary, and have the true line

determined and established by the judgment of the court.*" Statutory methods for

establishing boundaries are prescribed in many states. The procedure in such pro-

ceeding is governed by the provisions of the statute.*' In ISTorth Carolina the plaint-

iff has the burden to establish the line asserted by him to be the correct one.** It

is generally provided that a boundary so established is prima facie the true one,*"

which was not a government monument but
was pointed out to him by persons living in

the vicinity who never saw the original cor-
ner, held insufficient to overcome the owner's
showing as to the true line. Id.

Evidence sufficient to show a boundary es-

tablislied by acquiescence. Kitchen v. Chant-
land [Iowa] 105 N. W. 367.

77. Wade v. McDougle [W. Va.] B2 S. E.
1026.
Evidence Insufficient to show a boundary

eS'tablished by acquiescence. Brikson v. Slate
[Iowa] 106 N. W. 621.

78. Camp V. League [Tex. Civ. App.] 92

S. W. 1062.
79. Atascosa County v. Alderman [Tex.

Civ. App.] 91 S. W. 846.

80. Ivey V. Cowart [Ga.] 52 S. E. 436.

81. Christenson v. Simmons [Or.] 82 P.
805.

82. Evidence held admissible on the ques-
tion of an agreement whereby adjoining
owners established a line divergent from
the description in their deeds as forming a
basis for acquisition of title up to such line

by adverse possession. Gray v. Kelley
[Mass.] 76 N. E. 724.

Evidence Insufficient to show a line estab-
lished by adverse possession. Chambers v.

Tharp [Ky.] 93 S. W. 627.

83. See 5 C. L. 434.

84., Hays v. Bouohelle [Ala.] 41 So. 518.

A bill to quiet title will not lie to settle a
boundary dispute. Livingston County Bldg.
& Loan Ass'n v. Keach, 219 111. 9, 76 N. B. 72.

85. Facts held to warrant the assumption
of such Jurisdiction. Hays v. Bouchelle
[Ala.] 41 So. 518.

SO. Hackett v. Kanne [Minn.] 107 N. W.
1131. Where an issue as to the location of a
boundary arises in an action of trespass and

there is no question of boundary established
by acquiescence, agreement or adverse pos-
session, the plaintiff has the burden to es-
tablish the trespass. Clarke v. Case [Mich.]
13 Det. Leg. N. 193, 107 N. W. 893.

87. Written notice is required by Ky. St.

1903, % 2372, requiring one desiring to have
his land processioned to give notice to any
person interested. Crouch v. Wainscott
[Ky.] 91 S. W. 289. A parol notice, however,
is sufficient as to a person who was present
and participated in the processioning. Id.
Under Acts 1893, p. 44, u. 22, providing for
the establishment of a disputed boundary
and declaring occupancy of land by the peti-
tioner sufficient evidence of ownership, a de-
nial of his ownership does not entitle the
defendant to have the proceeding dismissed
because an issue of title was raised which
could not be tried in such proceeding. Stan-
aland v. Rabon [N. C] 52 S. E. 417. Pub.
Acts 1899, p. 388, No. 248, amending Comp.
Laws, § 2627, relative to the assessment of
cost of making a survey against the prop-
erty surveyed, does not apply to lands situ-
ated within the limits of an incorporated
city. Paldi v. Cady [Mich.] 12 Det. Leg. N.
928, 106 N. W. 709.

88. In a proceeding under L. 1893, p. 44,
c. 22, to establish a disputed boundary
plaintiff may not, where there is a call for
course and distance to a natural object, stop
in his proof at the end of the course and
distance, but must show the location of the
natural object or that there never was such
object or that at the time his line was sur-
veyed a line was run and another corner
marked. Hill v. Dalton [N. C] 52 S. E. 273.

89. The report of the processioners made
pursuant to Ky. St. 1903, § 2374, is prima
facie evidence of the boundaries. Crouch \.
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and is conelnsive unless appealed from."" Such statutes often provide for the ap-

pointment of commissioners ^^ or surveyors.'^ In Kentucky it is a statutory of-

fense to destroy comer monuments."^

BOUNTIES

A state may enact a law appropriating money for the recognition of the valu-

able services of persons who served to its credit during the Civil War, and the money
may be paid to such persons or expended for statues, medals, or other badges of

honor; ^^ but a statute for the mere equalization of the bounties of soldiers with

larger amounts received by other soldiers would be unconstitutional, it not being

founded upon any difference in the nature of the services or in the merit of the

soldiers; and it would be invalid even though it should recite that the payments
were made in recognition of valuable services. ''^

Sugar bounties.^^—A former holding that the ISTebraska Act of 1895 for the

encouragement of the manufacture of sugar and chicory was invalid as embracing

more than one subject has been reversed."" The act is, however, unconstitutional

as an appropriation or pledgfe of public money for private purposes,^' and the legis-

lature not having had the power to expend money for such purposes, the fact that

the manufacturers paid larger prices to the producers of beets relying upon this

statute for remuneration did not create any obligation against the state in favor

of the manufacturers.""

Wild animals.^—The Pennsylvania act of 1897 providing for the payment of

bounties for the destruction of vnli cats, foxes, and minks, is unconstitutional in

that its title does not state that the bounties are to be paid by the counties as pro-

Tided in its body,^ and was not validated by a subsequent statute attempting to

Te-enaet it by amending its title, but the title of which contained no intimation that

the duty of paying the bounties was imposed upon the counties.^ Tlie Montana
act of 1895 relating to bounties on stock-destroying animals, and its amendatory

act of 1903, are valid.* The legislature had authority under the constitution to

Walnscott [Ky.] 91 S. W. 2S9. In an ac-
tion under Gen. Laws, 1893, o. 68, p. 185, to

determine and establish a boundary line evi-

dence held sufficient to sustain the verdict of
the jury establishing the line. Kistner v.

Beseke [Minn.] 104 N. "W. 759. A boundary
established by the county surveyor after due
notice to the owners which is accepted and
acted upon and not appealed from is prima
facie evidence of the correct line. Korporal
T. Robinson [Ind. App.] 78 N. E. 84. A party
•who appeals from a survey regularly made
l>y the county surveyor has the burden to
show that it is incorrect. Christ v. Fent
[Okl.] 84 P. 1074.

90. Under Burns' Ann. St. 1901, §§ 8024,
8030, a boundary established as therein pro-
vided and not appealed from within the stat-
Mtory period is conclusive and a subsequent
survey can be had only to determine the
Hues previously fixed. Wilson v. Powell
Ilnd. App.] 76 N. E. 611.

91. The appointment of commissioners
provided for in Ball. Ann. Codes & St. § 5668,

fn proceedings to establish a boundary is in

the discretion of the court. Stangair v.

Koads, 41 Wash. 583, 84 P. 405.

92. Under Rev. St. art. 5264, authorizing
the coort to appoint a surveyor in case3 in-

volTing boundary dispute, allowance of J20
per day to such surveyor held not an abuse

of discretion. Harris County Irr. Co. v.

Hornberger [Tex. Civ. App.] 94 S. W. 146.

Where a surveyor was appointed by the
court in a boundary dispute and his report
and map used by the parties on the trial, the
fact that it "was not introduced in evidence
does not preclude him from recovering com-
pensation. Id.

93. Indictment under Ky. St. § 1256, for
destroying a corner tree in a survey held to

state a cause of action. Commonwealth v.

Gregory [Ky.] 89 S. W. 477.

94, 95. In re Opinion of the Justices [Mass.]
77 N. B. 820.

96. See 5 C. L. 435, n. 33.

97. Laws 1895, c. 1, p. 57. Oxnard Beet
Sugar Co. v. State [Neb.] 105 N. W. 716.

08, 09. Oxnard Beet Sugar Co. v. State
[Neb.] 105 N. W. 716.

1. See 5 C. L. 435.
2. Act July 9, 1897 (P. L. 233). Bennett

V. Sullivan County, 29 Pa. Super. Ct. 120,

dist'g Hays v. Cumberland County, 5 Pa. Su-
per. Ct. 159; 186 Pa. 109.

3. Act April 11, 1899. Bennett v. Sullivan
County, 29 Pa. Super. Ct. 120.

4. In re Terrett [Mont.] 86 P. 266. Act
Feb. 26, 1895 (Pol. Code, §§ 3070-S080), and
Sess. Laws 1903, p. 166, are constitutional aa
to their titles. In re Terrett [Mont.] 86 P.
266. Act of 1903 not invalid because lt>
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impose upon the district judges the duty of appointing persons to select bounty

inspectors," but if this were not so, a person appointed inspector under the act of

1903 and charged with a yiolation of the bounty law is not entitled to raise! the ob-

jection that the duties imposed are not judicial in their chaxacter."

False daimsJ^Aa information charging, substantially, that the accused while

acting as bounty inspector issued a bounty certificate to a certain person, and in the

certificate certified that skins had been exhibited and marked and the necessary affi-

davits filed, while in fact such recitals were false and known to be such by the ac-

cused, charges a public offense under a statute making it forgery to falsely make,

alter, or forge, a certificate, and does not merely charge the making of a false cer-

tificate, since the crime is not committed by making the false statements of fact

but by making the certificate when the precedent conditions of exhibiting, examin-

ing, and marking the hides and filing the necessary afiidavits, have not been ful-

filled.^

Boycott; Brands, see latest topical index.

BREACH OP MARRIAGE PROMISE.

The essentials of the right of action are a contract formed by an unconditional

offer of marriage,' and an acceptance thereof,^" and a breach or repudiation or fail-

ure to perform.'^^

Form of aclion.^^—Damages for breach of promise to marry are recoverable

in assumpsit.^'.

Evidence and instructions}^—In an action for breach of promise of marriage

it is permissible to allege and prove circumstances antecedent to the promise tending

to show the relations of the parties and the state of feeling existing betAveen them

at the time of the alleged promise." Testimony that defendant seduced plaintiff

scope is broader than that of 1895, which it

amended, in that it provided for a new set

of officers to examine the hides and issue the
bounty certificates. Id. Not invalid because
Pen. code, § 1124, which it amends, refers to

Pol. Code, § 2070, which as numbered in tlie

published volume of the Political Code re-

fers to the militia but as originally passed
refers to bounties on wild animals. Id. Not
invalid because it amends Pen. Code, § 1124.

by prescribing a penalty for violation of

Pen. Code, § 3070, which relates to the state
reform school, where Pol. Code, 5 3070, deals
with bounties, and the word "Political" will

be substituted for the word "Penal." Id.

6. 6. In re Terrett [Mont] 86 P. 266.

7. See 5 C. L. 436.

8. In re Terrett [Mont] 86 P. 266, §§ 3078,

3079, together constitute the penalty clause
of Act Feb. 26, 1895, so as to render one lia-

ble for forgery under section 3078 for

falsely making a certificate. Id.

9. A promise by a defendant to marry "as
soon as his mother got well" is not a con-
ditional but an absolute promise to marry
at an uncertain time in the future. Not con-
tingent upon recovery of mother. Anderson
V. Kirby [Ga.] 54 S. E. 197.

10. Acceptance of an offer of marriage
may be Implied from the acts of the parties

and from the relations assumed by them at

the time of and subsequent to the otter. Mc-
Kee V. Mouser [Iowa] 1J)8 N. "W. 228. Evi-
dence that after plaintiff had dismissed de-
fendant as a suitor their differences were

disposed of and a marriage was proposed by
defendant; that he stated they had had one
of their good old times, and had a clear un-
derstanding; that she assented and said that
everything was straightened up and that
there would be no more misunderstanding
between them, and that he said he was glad
and kissed her good-by at the door, held suf-
ficient to show acceptance. Id.

11. Upon the repudiation of a promise to
marry at some future time, the injured party
may bring an action tor a breach without
waiting for the arrival of the time of per-
formance. Renunciation of promise to marry
"as soon as defendant's mother got well" en-
titled plaintiff to sue while the mother was
still ill. Anderson v. Kirby [Ga.] 54 S. B. 197.

la. See 5 C. L. 436.
13. Were so recoverable prior to Act of

May 25, 1887, P. L. 271, and action is still as-
sumpsit and not trespass. Keim v. Brum-
baugh, 29 Pa. Super. Ct. 557. Defendant was
entitled to benefit of the $300 exemption al-
lowed by Act of April 9, 1849, P. L. 533. Id.

14. See 5 C. L. 437.

15. That petitioner and her sister cared
for defendant's sick "mother where defend-
ant lived, etc. Anderson v. Kirby [Ga.] 54
S. E. 197. Where plaintiff relies on a re-
newal of a previous contract of marriage
and defendant denies both the original and
the renewal. It Is competent for plaintiff to

show the former engagement and the rela-

tion between the parties prior to the re-

newal, for the purpose of proving the re-
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is not admissible to show a promise of marriage/" nor is such evidence admissible

to show a breach of the contract of marriage though by consenting the female may
invite a repudiation of the promise.^' Evidence that an invalid ceremony was per-

formed and a further ceremony promised is admissible,^* The jury being plainly

advised that a mutual engagement must be shown, an instruction that in determin-

ing whether defendant had made a promise the jury may consider all the facts

and circumstances of the case is not objectionable as an intimation that an ac-

ceptance is unnecessary.^''

Damages; aggravation and mitigation.-''—Both the actual and reputed wealth

of the defendant may be considered in determining the amount.^^ The jury may
also properly consider the duration of the courtship, renewed promises of marriage,

and all other circumstances placing plaintiff in a worse position, or debarring her

from other opportunities of marriage, by reason of the contract with defendant.^*

Seduction is usually considered in aggravation of damages,^^ but in Ehode Island

such evidence -* is not admissible. It is within the discretion of the court to strike

or retain evidential facts forming no part of the cause of action but pleaded in ag-

grElvation of damages even if such facts are redundant and could be proven without

being pleaded. ^^

Liability of third person inducing breach.'"

Breach of the Peace, see latest topical index.

BRIBERY.

Nature and Elements of Offense (458).
Indictment (439).

Evidence (459),
Trial and InstructifOns (460).

Nature and elements of offense."—It is necessary that the gift or gratuity be

given to influence the action of the officer in some matter wherein he has lawful

authority to act,^' or in which he might or may be required to act officially.^" It

newal aUleged to have been made. McKee
V. Mouser [Iowa] 108 N. "W. 228.

16, 17. Wrynn v. Downey [R. I.] 63 A. 401.

IS. Where the parties had been married in
Italy by a religious ceremony which did not
bring about a valid marriage, held not error
to permit plaintiff to testily tnat defendant
told lier that a civil marriage was also nec-
essary on account of the property, and that
marriage by church alone was not so strong
as marriage by both church and civil au-
thority. Massuoco v. Tomassi [Vt.] 62 A. 57.

Plaintiff's testimony that defendant asked
the priest whether plaintiff could marry and
that the priest said she could as she was
twenty-one years old, held admissible. Id.
Not error to permit plaintiff to testify that
no marriage ceremony was ever performed
except a foreign one shown to have been in-
valid. Id. Not error to allow Italian priest
to testify that a marriage by religious cere-
mony alone did not constitute a legal mar-
riage In Italy, witness being qualified. Id.
Not error to allow plaintiff to testify on re-
examination after having testified that she
considered herself defendant's -wife, that she
did not claim to be his legal wife, having
been married only In church. Id.

19. McKee v. Mouser [Iowa] 108 N. W.
228.

20. See 5 C. L. 436.

21. Proper to so authorize jury. McKee

V. Mouser [Iowa] 108 N. W. 228. Not error
to permit plaintiff to testify that when de-
fendant proposed marriage he stated tliat he
was worth a certain sum. Massucco v, To-
massi [Vt.] 62 A. 57.

22. Sramek v. Sklenar [Kan.] 85 P. 566.
Instruction that in determining damages
jury could consider the fact that the parties
had lived together under an in-ralid foreign
marriage, held proper. Massucco v. Tomassi
[Vt] 62 A. 57.

23. Sramek v. Sklenar [Kan.] 85 P. 566;
Anderson v. Kirby [Ga.] 54 S. B. 197.

24. Wrynn v. Downey [R. I.] 63 A. 401,
reviewing the decisions at length.

25. Sramek v. Sklenar [Kan.] 85 P. 666.
26. See 3 C. L. 527.
27. See 5 C. L. 437.
28. Pen. Code, § 72. A coroner cannot be

convicted of asking a bribe, to influence his
action in the matter of the death of a person
outside of his jurisdiction. People v. Jack-
son, 47 Misc. 60, 95 N. T. S. 286. A member
of a school board was guilty of bribery un-
der Gen. St. 1901, § 2212, in accepting money
to Influence him m letting a contract to
clean school buildings, although the board
had previously let the contract to another,
where the member let the contract with such
other party's approval. State v. Campbell
[Kan.] 85 P. 784.

29. People v. Bunkers [Cal. App.] Bi T".
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is a breach of "lawful duty" for an official to disclose what discreet administration

of his office holds secret.^" The guilt of a party receiving a bribe on the under-

standing that his official action is to be influenced is not lessened by the absence of

intent to bribe on the part of the parties furnishing the money given him."' A
police officer of a city is an "executive officer," within a statute punishing the giving

of a gift or gratuity to such an officer to influence his action.^^

An attempt to bribe is the same as an ofl'e'r to bribe; ^^ but where.the defendant

in custody of an officer said to hira, "'How, much will you take to turn me loose and

let me go?", and the officer replied that he must not talk so, there was no offer to

bribe sho-«Ti.'*

Solicitation of a bribe is an offense in most states.^^ The office held by the

person asking a bribe to influence his official proceedings must be a public one.^"

An investigation by special agents of the government is a "pending proceeding"

within the Federal statute before the filing of their report.^^

Indlctment.^^—Where the act charged is not pleaded as a common-law misde-

meanor, but as a statutory felony, every ingredient of the offense required by the

statute must be set forth.^' Different bribes to the same person for the same pur-

pose'"' or to him and a different person pursuant to the same intent*^ may be

joined under the Federal statutes. The duty to be violated and the intent may be

charged by reference to another count.*^ An offer need not be proved, in the exact

words charged if the import is exactly the same.*^

Evidenced*—An overt act may be proved by the solicitation made.*" Intent

may be shown by the excessiveness of the consideration in a contract obtained by

alleged bribery,*" the receipt of the bribe by the cashing of a check.*^ It is admis-

sible on a charge for solicitation that a delivery of the bribe was made though but

S64. A breach of official duty is involved in

a bribe to officers to reveal the contents of
a report to the end that a public investiga-
tion be defeated, though the report is not in

their possession and may never be. Rev. St.

§ 5451. Investigation as to public land
frauds. Benson v. U. S., 27 App. D. C. 331.

30. Though not enjoined by positive law.
Benson v. U. S., 27 App. D. C. 331.

31. People V. Bunkers [Cal. App.] 84 P.

364.
32. code, § 3744. Haynes v. Com. [Va.]

52 S. B. 358.

33. Johnson v. State [Tex. Cr. App.] 92

S. W. 257.

34. Evans v. State [Tex. Cr. App.] 89 S.

"W. 1080,
35. Under Laws 1901, p. 38, c. 34, making

it criminal to advise the commission of or
attempt to commit any felony, that fails of

commission, the solicitation of a bribe to In-

fluence official action is an offense, though
the person solicited refuses to give the bribe.

Rudolph V. State [Wis.] 107 N. W. 466. Ap-
pellant was guilty of a crime when he asked
for or offered to receive the bribe, and his

acceptance of it neither added to his guilt

nor to the penalty already entailed. Pen.
Code, § 86. People v. Bunkers [Cal. App.] 84

P. 364.

36. Pen. Code, § 72. People v. Jackson, 47

Misc. 60, 95 N. Y. S. 286.

37. Rev. St. § 5451. Benson v. U. S., 27

App. D. C. 331.

38. See 5 C. L. 438.

39. Indictment failed to allege that the

action sought to be Influenced was an offi-

cial one. People v. Jackson, 47 Misc. 60, 95
N. Y. S. 286.

40, 41. Bribery to frustrate an investiga-
tion of land fraud investigation. Benson v.

U. S., 27 App. D. C. 331.
42. Benson v. U. S., 27 App. D. C. 331.
43. The indictment charged that defend-

ant said to the officer "How much "will you
take to turn me loose and let me go and get
away," and the words proved were "How
much will you take to turn me loose and let
me go." Held no variance. Evans v. State
[Tex. Cr. App.] 89 S. W. 1080.

44. See 5 C. L. 438.

45. Evidence tending to show that defend-
ant asked for $100 as a condition for voting
for the allowance of a claim and urged pay-
ment of a like sum to other members of
council committee before whom the claim
was pending, held sufficient to show overt
acts. Rudolph v. State [Wis.] 107 N. W. 466.

46. Where it was charged that a member
of a board of education had taken money to
influence his action in letting a certain con-
tract, evidence that the contractor had taken
a similar contract with an individual at a
much lower price was admissible to show the
intent with which the money was received.
State v, Campbell [Kan.] 85 P. 784.

47. A check drawn for the amount charged
to have been received as a bribe, by the
party charged with giving it, and cashed by
the defendant, was competent evidence to
show receipt of the money: State v. Camp-
bell [Kan.] 85 P. 784.
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a trap.** On the issue whether the bribe was to an arresting or detaining officer,

it may be shown that defendant had become subject to arrest without warrant ^^ and

the crime charged may be shown.'''"'

Trial and instructions.^^—^Where defendant was charged with asking for and

receiving a bribe, and was found guilty as charged, an instruction that asldng for

or receiving a bribe justified a conviction was not prejudicial.'^^ A judgment find-

ing "an offer" conforms to a verdict finding "an attempt."^^

BRIDGBS.

§ 1. Regulation and Control (460).
§ 2. ICstaE»Iishment and Location by Pub-

lic Agencies 460).
g 3. Contracts and Constmction (461).
§ 4. Public Liability for Costs and Main-

tenance (462).

g 5. Establlslimcnt, Construction and
Maintenance by Private Enterprise (463).

g 6. Injuries From Defective Bridges
(464).

§ 7. Injuries to Bridges (465),

§ 1. Regulation and control.^*—If a bridge is public it is controllable by the

public though a public contract to pay its cost is void.'° Driving over bridges may
be regulated vnthin municipal limits by ordinance.^" Underlying fee ownerships

may not be unnecessarily invaded by use of a bridge.^' The public authorities have

the right to restrain by injunction the operation of a free ferry or bridge within

the prohibited distance from a public toll bridge prescribed by statute or ordinance,'^*

and need not join its co-owner, a municipal corporation, in the injunction procetd-

ings.^'

§ 2. Estallislimcnt and location hy public agencies.'^''—A bridge may be lo-

cated by implication from the laying of a highway across a stream."^ In Louisiana,

police juries have plenary powers as to the establishment of public ferries, bridges

48. Since the asking- or offering to take a
bribe by a public ofRcer is in itself crim-
inal and the subsequent acceptance of the
bribe adds nothing to his guilt or punish-
ment, a plan to entrap him by delivering
him the bribe is admissible in evidence.
People V. Bunkers [Cal. App.] 84 P. 364.

49. Johnson v. State [Tex. Cr. App.] 92
S. "W. 257.

50. And where the indictment for offer-
ing a bribe to the officer did not show what
the prisoner was charged with, but merely
alleged that the officer had her in legal cus-
tody, the prosecution could snow what the
prisoner was charged with to show the legal
custody. Johnson v. State [Tex. Cr. App.]
92 S. W. 257.

51. See 5 C. L. 439.
52. People V. Bunkers [Cal. App.] 84 P.

364.

53. That the verdict found defendant
guilty of "an attempt," instead of "an offer"
to bribe as found by the judgment was im-
material. Johnson v. State [Tex. Cr. App.]
92 S. W. 257.

54. See 5 C. L,. 439.
55. Where the owner of lands on both

sides of the stream opened public roads
through his lands and built a bridge, the
county paying a portion and contracting
with him to maintain the bridge as a public
one, though the commissioners could not
make such a contract, the bridge was sub-
ject to their control and they could discon-
tinue it at any time. Code, c. 17, § 707, sub-
sec. 15. Gl^nn v. Moore County Com'rs, 139
N. C. 412, 52 S. E. 58.

56. Piatt v. Toledo, 6 Ohio C. C. (N. S.)
403.

57. "Where the fee to a street is in the
abutting lot owners and excavations are
made in the street and a bridge erected
thereover, such owners may use the surface
of the street beneath the bridge in any way
not inconsistent with the right of the pub-
lic. Adair v. Atlanta [Ga.] 52 S. E. 739.

58. Police Jury of Lafourche v. Robichaux
[La.] 40 So. 705. A free pontoon bridge, con-
structed and maintained by individuals,
without warrant of law, within a short dis-
tance of a public toll bridge, cannot be con-
sidered in the light of a private ferry. Po-
lice Jury of Lafourche v. Robichaux [La.] 40
So. 705, reaffirming Blanchard v. Abraham,
115 La. 989, 40 So. 379. See, also. Toll Roads
and Bridges,. 6 C. L. 1698.

50. Police Jury of Lafourche v. Robichaux
[La.] 40 So. 705. Act 67, p. 61, Acts 1855, au-
thorizing police jury of Lafourche parish and
municipal authorities of town of Thibodaux
to construct and maintain a draw bridge
across the bayou Lafourche, has never been
repealed, directly or by implication. Id.

60. See 5 C. L. 439.

61. Where a highway was duly laid out
so as to cross a mill pond, though no refer-
ence was made to the erection of a bridge,
the construction of one was implied. An-
drews V. Wekenman [Mich.] 13 Det. Leg. N.
163, 107 N. W. 870.

62. Police Jury of Lafourche v. Robichaux
[La.] 40 So. 705; Blanchard v. Abraham, 115
La. 989, 40 So. 379.
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and roads,"^ as well as their abandonment or discontinuance, and may convert a free

bridge or road into a toll bridge or road and vice versa, and may operate a toll

ferry or road directly or through lessees. °* When a city erects and maintains a

bridge, in the exercise of governmental powers and under legislative authority, it

incurs no liability for injuries to others, unless it takes private property therefor,

or unless by negligence or lack of care in the performance of the work of construc-

tion, or in the maintenance of the bridge, some one is directly injured."* The con-

struction and maintenance of a bridge with a terminus almost immediately in front

.

of property and the grading of the street adjacent so as to make it a thorough-

fare, furnishing access from such property to the business portions of the city, is

a special benefit to be considered in assessing damages to the property."" Where a

railway company constructed a bridge and graded the street to make the approaches,

under the direction, authority and supervision of the city and for the benefit of both

city and company, it was the same as if the work was done by the city through a

contractor and benefits could be set off against damages.""

§ 3. Contracts and construction.^''—The erection of county bridges is regu-

lated by statute, and all the statutory provisions must be strictly complied with in

order to make the proceeding effective and place the burden on the county."' Where

the statute provided for the construction of a bridge, when necessary, at the cost

of the county, under contract let by the town supervisors, with concurrence of the

county commissioners, and the commissioners had acted in good faith for the erec-

tion of a bridge, a taxpayer could not maintain a suit to enjoin its erection ; "" and

prohibition does not lie to restrain the commissioners' court from proceeding with

the construction of a bridge, after it has let the contract therefor, the allowance of

the claim and issue of a warrant therefor being- a ministerial act.^° A city may, in

the exercise of its discretionary power as to public improvements, authorize a rail-

road company to build a bridge for the benefit of the city and give it power to close

the street for a reasonable time therefor ;
'^ but in constructing approaches to a

bridge over a canal, according to a contract with a corporation as to use of the canal,

they being constructed above the grade while for mere street purposes they might

have been constructed at or near grade, a city was not acting under its charter

powers.''" There is no statute in New Jersey limiting the power of the board of

freeholders in the letting of contracts for bridge construction, and it is therefore

limited only by the rule that its acts must be in good faith and as the .result of an

honest exercise of discretion.''^ Hence, where expedition in the construction of a

bridge was necessary and the original plan was not feasible, it was no abuse of dis-

cretion to award a contract on a plan submitted, without competitive bidding.'*

03. Police Jury of Lafourche v. Robichaux
[La.] 40 So. 705, reaffirming Plank Road v.

Kline, 106 La. 325, 30 So. 854.

C4. Defendant not liable for water and
snow, mingled with splinters and pulverized
wood, falling from the New York and Brook-
lyn bridge upon plaintiif's building, the in-

iury being consequential. Sadlier v. New
York [N. Y.] 78 N. E. 272, afg., 104 App. Div.
82, 93 N, Y. S. 579. . See 5 C. L. 439, n. 4.

65. Spokane Traction Co. v. Granath
[Wash.] 85 P. 261.

66. Spokane Traction Co. v. Granath
[Wash.] 85 P. 261. As to taking private
property for bridges, see Eminent Domain,
5 C. L. 1097.

67. See 5 C. L. 440.

68. In proceedings under Act June 13,

1836 (P. L. 551), for constructing bridges
across rivers or creeks, there must be a rea-
sonably continuous concurrence of the grand
Jury, the court and the county commission-
ers. Commonwealth v. Baker, 212 Pa. 230,
61 A. 910. After an interval of four years
from the filing of the petition to the concur-
rence of the county commissioners, manda-
mus to compel the board to construct a
bridge was denied. Id.

69. Code, § 2034. Glenn v. Moore Countv
Com'rs, 139 N. C. 412, 52 S. E. 58.

70. Goodwin v. State [Ala.] 40 So. 122.
71. Adair v. Atlanta [Ga.] 52 S. B. 739.

73. Ranson v. Sault Ste. Marie [Mich.] 13

Det. Leg. N. 113, 107 N. W. 439.

73,74. Bloomfleld v. Board of Chosen Free-
holders of Middlesex [N. J. Law] 62 A. 116.
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A mere citizen and resident of a town and parish cannot maintain an action to

compel the authorities to invest, the surplus revenues from a toll bridge and use the

interest thereof to maintain and operate the structure as a free bridge, it not being

even alleged that he! had ever used the bridge, or expected to do so, or had been or

would be injured by the collection of tolls.
^^

§ 4. Public liability for costs and maintenance.''^—^Where it is made by stat-

ute the duty of the county commissioners to open and discontinue highways and

bridges, and a willful failure of duty is made a misdemeanor and penalties are im-

posed, a taxpayer of a county cannot maintain mandamus to compel the commis-

sioners to repair a bridge.'"' While it is the duty of county commissioners to keep

bridges in reasonably safe condition, they are not justified in ignoring statutory

provisions as to repair or new construction.'* In New York, the town board is not

called upon to repair a bridge in an emergency, until a request has been made by

the highway commissioner ;
''^ and the highway commissioner and town board can-

not contract for the rebuilding of bridges which have been destroyed or damaged

by natural wear.*" A highway commission cannot be compelled to incur any ex-

pense in repairing a bridge when there are no available funds for the purpose.*^

The legislature may impose upon municipalities the duty of maintaining in part

bridges not located within their boundaries,^'' and a bridge across a navigable river,

on a town road so intersected by a village plat as to include the bridge within the

village, may be properly made by law in part a town bridge.*^ Where two munici-

pal corporations are jointly required to maintain a bridge and one unreasonably

neglects or refuses to act, the other may carry the whole burden for a time and re-

cover from the delinquent municipality its just share of the expense.'* The ex-

pense of the repair of a bridge over a stream between two tovms will be( divided

equally, where it is jointly usd, the traffic each way is about equal and access is

equally important to both.*' In Iowa, where adjoining counties, acting jointly or

concurrently, have provided for the construction of a bridge over a stream forming

their boundary line, neither county can withdraw without consent of the other.*°

75. Laforest v. Thibodaux [La.] 41 So.

76. See 5 C. L. 440.

77. Code. c. 17, § 707, subsec. 15; § 711, and
§ 1090. Glenn v. Moore County Com'rs, 139

N. C. 412, 52 S. E. 58.

78. Hunt V. Fronizer, 3 Ohio N. P. (N. S.)

303.
79. Under Hig-hway Law, § 10 (Laws

1890, p. 1179, c. 568), providing- for the im-
mediate repair or rebuilding of a bridge,

where damaged or destroyed, by the high-
way commissioner with consent of the town-
ship board. People v. Early, 106 App. Div.
269, 94 N. T. S. 640.

80. Under Laws 1890, p. 1179, c. 568, § 10,

as amd. La-ws 1895, p. 408, c. 606, and La"w^s

1899, p. 108, c. 84, for immediate repair of
bridges destroyed or damaged by the ele-
ments. People V, Voorhies, 99 N. T. S. 918.
Where the board contracted for new bridges,
in such case, but did not receive or use
them, and the contract did not recite facts
showing the board's authority, and it did
not appe.ar that the seller of the bridges
was ignorant of the facts or misled, the
board was not estopped to deny the validity
of the contTact. Id.

81. People V. Early, 106 App. Div. 269, 94

N. T. S. 640.

83. The maintenance of a bridge across

a large stream, requiring a greater expendi-
ture than is just to impose alone on the mu-
nicipality in which it lies, is not a purely
local affair (Village of Bloomer v. Bloomer
[Wis.] 107 N. W. 974), and the requiring of
other municipalities to assist in maintain-
ing it does not violate the principles of local
self-government (Id.). Nor does the main-
tenance of such a bridge, under the super-
vision of the officers of the two municipali-
ties pursuant -to law, violate the constitu-
ti6nal prohibition of the state's engaging in
works of internal improvement. Id.

83. Village of Bloomer v. Bloomer [Wis.]
107 N. W. 974.

84. The proper remedy is an action at
law and not mandamus. Village of Bloomer
v. Bloomer [Wis.] 107 N. W. 974. Where the
delinquent municipality had repudiated all
liability for the maintenance of the bridge,
it could not escape Its liability for its share
of the expense, on the ground that the no-
tice given to the town board referred to re-
pairs on the bridge and not to the construc-
tion of a new one. Id.

85. 'town of Bast Fishkill v. Wappinger,
107 App. Div. 622, 95 N. T. S. 92.

86. Code, §§ 424, 1510. Bremer County v.
Walstead [Iowa] 106 N. W. 352. Where the
flrst county adopted a resolution for such_
bridge and appropriated a sum to pay half
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In ISTebraska, an action of mandamus to compel the repair of a county bridge over

a stream forming the boundary between two counties cannot be maintained without
notice to both counties.^^ Tnder the statute of Illinois for the construction of

necessary bridges across public highways by the commissioners of drainage dis-

tricts, the highway commissioners of two towns, between which a drainage ditch is

constructed, are not Jointly liable for the whole cost of the bridge constructed, and
cannot be jointly sued therefor.^*'

§ 5. Establishment, construction and maintenance by private enterprise '• is

more fully treated elsewhere. '"' No one has a legal right to construct a pontoon

bridge across a navigable water without special legislative authority, state or Ped-

eral.°^ A bridge built across a navigable stream under state authority, prior to the

enactment of Federal legislation on the subject, is a lawful structure."'' The right

to repair or alter, or to improve a bridge, for the safety of the public, is incident

to the power to build it ;
^^ and also the right to build temporary structures in the

stream to prevent the interruption of the operation of a railroad during the repair

or rebuilding of the bridge."* Where a railroad company was authorized to pur-

chase the franchises and property of a waterway company, on condition of furnish-

ing equal transportation facilities,*"* and its dams were subsequently removed for

sanitary reasons, under an express act of the legislature,"" the railroad company
was relieved from liability for damages and was not required to furnish a bridge

or other means of transportation across the river."' The Union Pacific Eailroad

company being required, by act of congress, to permit the joint use of its bridge

at Omaha, to other railroads terminating there,"^ its successor, by purchase under a

foreclosure sale, did not take the property free from that obligation, enacted by con-

the cost, provided the other county would
do the same, and the other county adopted
a like resolution, providing for paying one-
half the cost, although the second resolution
did not refer to the first, yet the two con-
stituted concurrent action by the two coun-
ties Id.

87. Under Comp. St. 1903, § 116, c. 78

(Cobbey's Ann. St. 1903, § 6134). State v.

Smith [Neb.] 108 N. MV. 173. Repairs of

county bridges contemplated by Comp. St.

1903, §§ 114, 115, c. 78 (Cobbey's Ann. St.

1903, §§ 6132, 6133) are such as may be made
at once and without considerable cost. Id.

88. Kurd's Rev. St 1903, c. 42, § 115. Com-
missioners of Union Drainage Dist. No. 3 v.

Commissioners of Highways [111.] 77 N. E. 71.

89. See 5 C. L. 441.

90. See Railroads, 6 C. L. 1194; Toll Roads
and Bridges, 6 C. L. 1698.

91. Blanchard v. Abraham, 115 La. 989, 40

So. 379.

92. Rogers Sand Co. v. Pittsburgh, etc. R.

Co. [C. C. A.] 139 F. 7. The secretary of war
has no authority to order and compel the
commissioners of a county to remove an
established bridge over a navigable river

wholly within the limits of the state, and
rebuild it in such a manner as to change the

course of the river by straightening the

same at the point in question, thereby
throwing the channel fifty feet to the east.

State V. Ashtabula County Com'rs, 7 Ohio
C. C. (N. S.) 469. Nor can he require them
to tear down such bridge upon the ground
that it is an unreasonable obstruction to the

free navigation of such river without ten-

dering compensation therefor. Id. Taxpayer
can enjoin county commissioners from carry-
ing out an order of the secretary of war or-
dering a bridge over a navigable stream re-
constructed, the bridge being wholly within
the county and having been constructed be-
fore congress attempted to confer authority
on the secretary. Id.

93. Rogers Sand Co. v. Pittsburgh, etc. R.
Co. [C. C. A.] 139 P. 7. A state grant to a
railroad company of authority to build and
maintain a bridge, without restriction as to
time or materials, authorizes the company to
renew parts of the bridge, from time to
time, without substantial change, with the
same or other suitable material. United
States V. Cincinnati & M. V. R. Co. [C. C. A.]
134 F. 353. Such "bridge" was not confined
to the span or roadway, but included the
abutments and piers supporting it; and the
replacing of a wooden superstructure by an
iron one did not constitute the erection of a
new bridge, so as to bring it within Act
Cong. April 2, 1888, c. 53, 25 Stats. 74. Id.

94. Rogers Sand Co. v. Pittsburgh, etc., R.
Co. [C. C. A.] 139 F. 7.

95 Under Act Feb. 27, 1879. Chesapeake
& O. R. Co. V. Com. [Va.] 54 S. E. 331.

96. Act May 20, 1887 (Acts 1887, Ex. Sess.
p. 422, c. 329). Chesapeake & O. R. Co. v.
Com. [Va.] 54 S. E. 331.

97. Chesapeake & O. R. Co. v. Com. [Va.]
54 S. B. 331.

98. Act Feb. 24, 1872 (16 Stat at L. 430,
c. 67). Union Pac. R. Co. v. Mason City, etc.,

R. Co., 199 U. S. 160, 50 Law. Ed. .
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gress under its reserved right to alter the act of incorporation after the exeeutioa

of the mortgage.*"

§ 6. Injuries from defective bridges.'^—Municipalities having control of high-

ways and bridges are generally required to keep them reasonably safe for ordinary

travel." The authorities in charge must have had at least constructive notice of

the defects.' Primarily it is the duty of township authorities to maintain a bridge,

being part of a public highway/ and to recover against a street railway company
for injuries from a collision caused by a defect in such a bridge, plaintiff must
show that the company and not the tovniship was responsible for the repair of the

bridge.^ The statute of Nebraska pertaining to the liability of counties is still in

force." Where the county has exercised reasonable care and prudence in keeping

its bridges in repair and suitable for the ordinary necessities of travel, it has ful-

filled its duty, and cannot be held responsible ; ^ but if persons in the exercise of

ordinary care are injured through defects which might have been obviated by rea-

sonable care on the part of the county, then the county is liable.^ In Iowa the

county is liable for damages resulting from negligence in building or failing to

repair bridges.' The municipal liability imposed by the bHdge act of N'ew Jersey,

applies only in cases where damage has been sustained through neglect of duties

owed to the general public,^" and not to damage caused by water backing up on

private property on account of the smallness of a culvert under a bridge.^^

Defective construction.^^—^Where the bridge, by whose fall plaintifE was in-

jured, was so defectively constructed as to be essentially and imminently danger-

ous to the safety of others, the defects being so concealed as not to be disclosed by

a reasonably careful inspection and being laiown to the contractor but not to the

commissioners who accepted the bridge, the contractor was liable for negligence,

though the bridge did not fall until after acceptance; ^^ but where a bridge was

ordered and contracted for, by the commissioners in the manner provided by law,

plaintiff could not recover agaiast the contractor who built it, on the theory that,

by reason of its negligent and improper construction it constituted a nuisance.'*

Proximate cause of injury}'^

Contributory negligences^—The traveler must exercise only reasonable care in

the use of a bridge,'^ and one attempting to cross a bridge which is part of a high-

way, in the absence of notice to the contrary or of facts sufEcient to put him on

99. Union Pac. R. Co. V. Mason City, etc.,

R. Co., 199 U. S. 160, 50 Law. Ed. .

1. See 5 C. L. 442.

a. Brassington V. Mt. Carmel Borough, 24

Pa. Super. Ct. 318. A town is not liable for
injuries caused by a liorse getting fright-
ened at a hole in a bridge and bacliing
plaintiff's vehicle off the bridge, when the
hole does not necessarily interfere with the
passage of vehicles. Wallace v. New Albion,
107 App. Div. 172, 94 N. T. S. 793.

3. Evidence sufficient to sustain a finding
of constructive notice of defective condition.
Central City v. Morquis [Neb.] 106 N. W. 221.

4, 5. "U'agner v. Lehigh Traction Co., 212
Pa. 132, 61 A. 814.

e. Cobbey's Ann. St. 1903, being Laws
1887, c. 72, p. 587, did not operate as a re-

peal of § 8756, relative to such liability.

Central City v. Morquls [Neb.] 106 N. T/.

221. The term "liriilscs" in said § 8756 does
not include the approaches thereto. Id.

7, 8. Clingan v. Dixon County [Neb.] 105

N. W. 710.

9. Under Code, § 422, subd. IS, authorizing
the supervisors of each county to provide
for the erection of all bridges in the county
and to keep them in repair. Wilson v. Wa-
pello County [Iowa] 105 N. W. 363.

10. Supplement of Mar. 15, 1860, to "An
act respectihg bridges," (Gen. . Stp. 307).
Maguth v. Passaic County Chosen Freehold-
ers [N. J. Err. & App.] 62 A. 679.

11. Maguth V. Passaic County Freehold-
ers [N. J. Err. & App.] 62 A. 679.

12. See 5 C. L. 443.
IS. 14. Casey v. Wrought Iron Bridge Co.,

114 Mo. App. 47, 89 S. W. 330.

15. See 5 C .L. 443.

16. See 5 C. L. 444.

17. Brassington v. Mt. Carmel Borough,
24 Pa. Super. Ct. 318. Where a bridge stood
on an embankment nine feet high, much
narrower than the highway and narrowing
as it approached the bridge, and deceased
was a man of intelligence who had lived
near the bridge for 25 years and was well
acquainted with the surroundings, It was
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inquiry, lias a right to assume that the bijdge is reasonably safe.^* In estimating

whether a bridge was overloaded, under the statute of New York, when it broke, the

weight of another vehicle attached to the loaded one and partly on the bridge at

the time was included ''"

li&medi6s.^°—The statutes of Louisiana give no remedy against a parish for a

private injury caused by the neglect of the police jury or highway officers to keep a

public bridge in proper repair,^^ and if .a highway olficer be responsible in such a

eas, it is only where he had the requisite funds in hand or under control to make
the repairs.-

-

Pleading and evidenced—In some states it must be shown that notice, as pre-

scribed by statute, has been given the municipality.''*

Questions for jury.^^—The question of defendant's negligence is one for the

jury.** It is error to charge on contributory negligence ^'' or cause of accident '*

when there is no evidence of such things.

I 7. Injuries to bridges.-^

BROKMRS.

g 1. E^mployment and Relation tn Gen-
eral (465). Definition (465>. A Ucense
(466). Creation of Relation (467). Neces-
sity- of Contract Being In Writing (461).
Termination of the Relation (468). Scope
of Broker's Authority (469).
g 2. Mutual Rlsbts, Duttea, tma UabiH-

tles (470).
§ 3. Rights and UabUitles as to Third

Fexsons (471).

S 4. Conipensatlon and Uen (^1). Ne-

cessity of Contract (471). Substantial Per-
formance of his Contract (472). Lien (473).
Broker Must be Efficient Producing Cause of
Sale (473). Customer Produced Must ba
Ready, WiUing, and Able to Purchase (474).
Broker Must Act in Good Faith Towards
Principal (476). Procuring Lioan (477>.
Necessity of Broker's Contract Being in
Writing (477). Amount of Commissions and
Measure of Recovery lor Serrices (477). Ac-
tions to Recover Commissions (477).

§ 1. Employment and relation in general. Definition.^"—^A real estate bro-

ker is one who negotiates the sale of real property.^' The difference between a

factor or commission merchant and a broker is this : A factor may buy and sell in

his own name and he has the goods in his own possession; whUe a broker, as such,

cannot ordinarily buy and sell in his own name and has no possession of the goods."

held that he must have been guilty of con-
tributory negligence. Farrel v. North Elba,
97 N. Y. S. 1110.

IS. Central City v. Morquis [Neb.J 106
N. W. 221.

19. Under Highway Law, Laws 1890,

p. 120S, c. 568, f 154, relieving the town from
responsibility for the breaking of a bridge
under a load of 4 tons or more. Evidence
held to show such a weight on the bridge
when it broke. Kelly v. Saugerties, 110 App.
Div. 561, 97 N. Y. S. 177.

20. See 5 C. L. 444.

2J, 22. Banklns v. Police Jury of Cal-
casieu Parish [La.] 40 So. 925.

23. See 5 C. L. 444.

24. Under V. S. S492, no action can be
maintained against a town for injuries re-

sulting from a defective bridge, unless writ-
ten notice Is first given stating how the
bridge was insuiBcient, etc. Skinner v.

Weathersfleld [Vt] 63 A 142. Notice that the
bridge was "upon said highway," and giv-
ing its location, sufBciently showed it to be
part of the highway mentioned and was not
insufllcient In failing to denominate the
highway a "public highway." Id.

23. See 5 G. L. 445.

2G, Plaintiff going over highway bridge

7 Curr. Law— 30.

which was most direct route though not
familiar to him stepped into hole caused by
plank being allowed to remain defective for
three years. Brasslngton v. Mt. Carmel
Borough, 24 Pa. Super. Ct. 318. Verdict for
plaintiff sustained. Id.

27. An instruction as to contributory
negligence, when there was absolutely no
evidence of such negligence on plaintiff's
part, held prejudicial error. Clingaji v.

Dixon County [Neb.] 105 N. W. 710.
2S. An instruction as to what caused the

horse's fright, which occasioned the pre-
cipitation of team, vehicle and plaintiff off
of the bridge was properly refused, where
there was no evidence from which the jury
could determine the cause of the fright.
Wilson V. Wapello County Clowa] 105 N. W.
363.

2». See 5 C. L. 445.

30. See 5 C. L. 445. See, also, Clark *
Sfeyles. Agency, 1619.

31. Larson v. O'Hara [Minn.] 107 N. W.
821.

32. Green v. U. S., 25 App. D. C. 549. A
person having possession and absolute con-
trol of merchandise shipped to him to sell

and collect the price is a commission mer-
chant and not a broker. T. M. Sinclair &
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One may be both a factor and a broker and may serve his employers in both ca-

pacities/^ and his rights and liabilities are governed by the law applicable to the

capacity in which he acts for the time being.'* Eeal estate brokers are governed

by the same rules of law as other agents.^^

A license ^^ to carry on the biisiness of real estate broker is sometimes, re-

quired.^'' Where a law requiring a license to carry on the business of a real estate

broker is a mere revenue measure, the broker's failure to procure such license is no

ground for denying his right to commissions ; '' and where the broker was duly li-

censed when the negotiations were completed, the fact that he was not so when the

Co. V. National Surety Co. [Iowa] 107 N. "W.

184. But where a contract between princi-
pals, and agents provided that they should
have possession of goods as "brokers or
commission merchants," representation of
them to a surety company as "brokers" was
not a fraud vitiating tlie bond (Id.), and
where the surety company, "with knowledge
of the capacity in which the agents were
employed, described them as "brokers" in

their bond, it could, not, in a suit on the
bond, allege that they were commission mer-
chants and not brokers (Id.).

33. Green v. U. S., 25 App. D. C. 549.

34. One who receives and takes actual
possession, or by bill of lading, of farm
produce shipped to him as agent of the
shipper, to sell, is a factor or commission
merchants within the meaning of D. C.

Code, § 838, punishing embezzlement, al-

though he has no store and his general busi-
ness is that of a broker. Green v. U. S., 25
App. D. C. 549.

35. A real estate agent enjoys no exemp-
tion from the ordinary rules governing the
relationship of principal and agent. Kings-
ley V. Wheeler [Minn.] 104 N. W. 543. A
charge that where a sale is effected through
the efforts ot a real estate agent "his serv-
ices are regarded in la"n^ as highly meritori-
ous and beneflcial" was improper as suggest-
ing to the jury that such agents are more
meritorious or entitled to more favors than
people in other walks ot life. Bowe v. Gage
[Wis.] 106 N. W. 1074.

30. See 5 C. L. 449, n. 17.

37. Code Pub. Loc. Laws, art. 4, § 658,

provides for such licenses in the city of
Baltimore, and § 659 makes it a misde-
meanor to carry on such business without
a license. Coates v. Locust Point Co., 102
Md. 291, 62 A. 625. The power conferred on
cities by 2 Mills' Ann. St. § 4403, subd. 4,

"to tax, license and regulate brokers," being
general and its mode of exercise not pre-
scribed, the reasonableness and constitu-
tionality of an ordinance passed thereunder
is subject to judicial consideration. Munson
V. Colorado Springs [Colo.] 84 P. 683. City
ordinance, requiring as a condition precedent
to license, the presentation of a certiflcate of
membership in some reputable ticket bro-
kers' association, held void for unreason-
ableness and as an unwarranted abandon-
ment by the city of its delegated power. Id.

38. Code Pub. Loc. Laws, art. 4, § 658.
Coates V. Locust Point Co., 102 Md. 291, 62
A. 625.

Note! Where a statute, national or state,
or a city ordinance, provides that a broker
of any particular class shall not do business
without first having taken out a license, and

declaring it an offense to engage in such
business without the prescribed license, a
broker who renders services in violation of
such statute is not entitled to recover com-
pensation therefor, although the transaction
be in all other respects regularly negotiated
by him. Douthart v. Congdon, 197 111. 349,
90 Am. St. Rep. 167; Hustis v. Pickands, 27
111. App. 270; Whitfield v. Huling, 50 111. App.
179; Bckert v. Collot, 46 111. App. 361; Rich-
ardson v. Brix, 94 Iowa, 626; Young v. Den-
ning, 52 Kan. 629; Pratt v. Burdon, 168 Mass.
596; Buckley v. Humason, 50 Minn. 195,^36
Am. St. Rep. 637; Holt v. Green, 73 Pa. 198,
13 Am. Rep. 737; Johnson v. Hulings, 103 Pa.
498. 49 Am. Rep. 131; Costello v. Goldbeck,
9 Phila. [Pa.] 158; Coles v. Meade, 5 Pa. Super.
Ct. 334 (without a contract as to a speciflc
amount); Stevenson v.' Bwing, 87 Tenn. 46;
Saule V. Ryan [Tenn.] 53 S. W. 977; Stook-
ard V. Morgan, 105 Tenn, 412. But see Amato
V. Dreyfus ]Tex. Civ. App.] 34 S. W. 450;
Houston V. Boagni, 1 McGloin [La.] 164. And
if, in such a case, the broker's charges for
services form part of the entire considera-
tion for notes given by him by his customer,
the notes are not enforceable. Douthart v.

Congdon, 197 111. 349, 90 Am. St. Rep. 167.
But the presumption is that the broker has
complied with the statute and has taken out
license, and where one alleges the contrary
the burden of proof is on him to show it.

Shelper v. Scott, 85 Pa. 329; Munson v. Fenno,
87 111. App. 655. These statutes, however,
ordinarily only apply to those who carry on
the business of brokers regularly; and a
private individual who conducts negotia-
tions only in a single or occasional sale may
recover his commission, agreed upon, al-
though he had no license. O'Neil v. Sinclair,
153 111. 525; Johnson v. "Williams, 8 Ind. App.
677; Pope v. Beals, 108 Mass. 561; Chadwick
V. Collins, 26 Pa. 138; Shepler v. Scott, 85
Pa. 329; Tedinskey v. Strouse, 6 Pa. Super.
Ct. 587; Raeder v. Butler, 19 Pa. Super. Ct.
604; Jackson v. Hough, 38 W. Va. 236. One
who sells real estate for another under a
special contract, without holding himself
out as a real estate broker, may recover his
commissions although he has not complied
with the act requiring real estate brokers to
take out a license (Black v. Snook, 204 Pa.
119), nor do they apply to one employed on
a salary (Portland v. O'Neill, 1 Or. 218). It
has been held that the sole object of these
acts being to raise revenue, and not to de-
clare the acts of an unlicensed broker illegal,
the fact that a broker has not taken out
such a license does not affect his right, to
recover on an express contract for a fixed
commission. Ruckman v. Bergholz, 37 N.' J.
Law, 437; Woodward v. Stearns, 10 Abb. Pr.
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purchaser elected to exercise his option of purchase, was no defeuse to the claim

for commissions.^^

Creation of relation.^°—The relation of principal and broker is created by con-

tract,*^ the sufficiency of which is determined by the rules of law applicable to all

other contracts,*^ and the usual rules relative to the conflict of laws prevail.*" A
mere promise to pay commissions is lacking in mutuality;** but the performance

of work by a broker in pursuance of an employment to sell land, when at once

brought to the knowledge of the employer, is an acceptance of the contract of em-
ployment, and creates mutuality in such contract.*^ Employment as a broker, be-

gun under a formal contract, may be continued after its expiration by act of the

parties.*" A married women may bind herself for the payment of broker's services

rendered in the sale of her real estate

;

" and her contract, executed through a

broker, to convey her separate real estate will bind the proposing purchaser, though

she cannot convey the land without her husband Joining in the conveyance.**

Necessity of contract 'being in writing.*^—In the absence of statute the contract

between the broker and his principal need not be in writing.^" In some jurisdic-

tions the statutes require that the broker's authority to sell land must be in writ-

[N. S.; N. T.] 395; Fairly v. Wappoo Mills,
44 S. C. 227; Prince v. Eighth St. Baptist
Church, -20 Mo. App. 332. But the mere fact
that a broiler has acted "without a license
in violation of a city ordinance does not
make the contract, which he has negotiated,
invalid. He may he prosecuted and fined for
so acting, but this does not invalidate his
contracts or affect their character as evi-
dence. Murray v. Doud, 167 111. 368, 59 Am.
St. Rep. 297. Hence, the rule that an ac-
tion cannot be maintained "which is predi-
cated on a transaction prohibited by statute
has no application to such contracts. Id.

The purchase of a bill of exchange by such
a broker is valid, and he may recover there-
on, though he may have incurred the pen-
alty prescribed by the statute. Llndsey v.

Rutherford, 17 B. Mon. [Ky.] 245.—From
Clark & Skyles Agency, 1684.

39. Coates v. Locust Point Co., 102 Md.
291, 62 A. 625. Baltimore City Charter
(Acts 1893, pp. 507, 508, c. 123), §§ 695-700,
making it a misdemeanor to carry on the
business of a real estate broker "without a
license is a mere revenue measure and a
broker who had no license when he con-
tracted to render services was nevertheless
entitled to recover on the contract. Walker
v. Baldwin [Md.] 63 A. 362.

40. See 5 C. L. 445. See, also, Clark &
Skyles, Ascncy, 1624.

41. An option for four months for the
sale of real estate at a net price was a con-
tract of employment to find a purchaser and
not a sale of real estate to plaintiffs, and
was a promise of exclusive agency. Arnold
v. National Bank of Waupaca [Wis.] 105

N. W. 828. Where a broker wrote and asked
the owner of land if he was still willing to

sell on the terms offered two years before,

and the owner replied that he did not re-

member those terms but would sell at a cer-

tain price and would try to make terms sat-

isfactory to the purchaser, held that the
latter superseded the former contract. De
Kremen v. Clothier, 109 App. Div. 481, 96 N.

Y. S. 525.

42. Where, with knowledge of its agent's
promise to pay plaintiff a commission on the

sale -of a machine, defendant agreed to do
so, the terms of its contract with its agent
were immaterial. Nelson v. National Drill
Mfg. Co. [S. D.] 105 N. W. 630. Where
plaintiff had been engaged in investigating
mining properties for a newspaper and de-
fendant offered to pay plaintiff a commission
for good prospects looked up by him, in case
of purchase, such contract was not unen-
forceable as founded on a past consideration.
Friedman v. Suttle [Ariz.] 85 P. 726. Held
that under the articles of association, the
vice-president or secretary of an association
had no authority to list the association's real
estate with brokers for sale. Spotswood v.
Morris [Idaho] 85 P. 1094.

4i{. Such a contract is to be interpreted
according to the law of the place where it is

made, unless it appears it was to be exe-
cuted elsewhere, when the law of the place
of execution governs. Douglass v. Paine
[Mich.] 12 Det. Leg. N. 627, 104 N. W. 781.
Contract made in Michigan held to be g )v-
erned by law of Massachusetts. Id. The
validity of a contract affecting the sale of
veal property is determined by the law of
the state where the property is situated, not
"Where the contract is executed. Dal v.

Fischer [S. D.] 107 N. W. 534.

44. Jayne v. Drake [Miss.] 41 So. 372.

45. Arnold v. National Bank of Waupaca
[Wis.] 105 N. W. 828. And see McCray v.

Pfost [Mo. App.] 94 S. W. 998.

46. A contract was made in 1899 for the
sale of salt which expired in 1900. The
brdkers were authorized in 1900 to continue
on the same terms. On Dec. 19, 1903, they
were notified of a termination of the em-
ployment Dec. 31, 1903. Held that they were
entitled to commissions on orders already
procured to be filled in 1904. Brown v.
Retsof Min. Co., 109 App. Div. 150, 95 N. T. S.

815.

47. Burns' Ann. St. 1901, § 6960. Isphord-
ing V. Wolf [Ind. App.] 75 N. E. 598.

48. Isphording v. Wolf [Ind. App.] 75 N.
B. 598.

49. See B C. L. 446.

50. Friedman v. Suttle [Ariz.] 85 P. 726.
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ing/^ and in such cases, witiiout a written, contract, the hroker cannot recover on a

quantum mruit for services rendered ;
^^ but in Montana a broker can recover

on a quantum meruit, in case of an oral contract completely performed,^' and the

statute of 'New York cannot be invoked as a defense where the contract has been

fully executed and defendant has reaped the benefit thereof and acknowledged in

writing plaintiff's agency and performance.^* No particular form of written con-

tract is required,^^ and such authority may be shown by the correspondence between

the principal and broker *° if specific and certain in its terms.*'

Termination of the relation.^^—Authority for a definite time terminates with

the expiration thereof.** Where no time limit is fixed for the broker's authority to

sell real estate, it continues for a time reasonable in view of the circumstances,'"' and

51. Acts 1901, p. 104, c. 67. laphordlng v.

Wolf [Ind. App.] 75 N. E. 598. Comp. St.

1903, § 74, c. 73 (Cobbey's Ann. St. 1903,
§ 10,258). Barney v. Lasbury [Neb.] 107 N.
"W. 989. Under Rev. Civ. Code, § 1238, an
agreement for the sale of real estate made
by an agent is invalid unless the agent's au-
thority is in writing subscribed by the party
sought to be charged. Dal v. Fischer [S. D.]
107 N. "W. 534. So also in Montana under
Civ. Code, § 2185. Blankenship v. Decker
[Mont.] 85 P. 1035. "Where a husband, with-
out authority of his wife, employed a broker
to procure a purchaser for her land, but
gave him no written authority as prescribed
by liaws 1901, p. 312, c. 128, and the broker
found a purchaser, the husband was not lia-

ble for breach of an implied warranty of his
authority to employ a broker, since there
could have been no recovery against the
wife. Bloodgood V. Short, 98 N. T. S. 775.
Where defendant In an action for commis-
sions admitted in his answer the employ-
ment of plaintiff as a broker and the con-
tract of exchange was actually signed
through his efforts, the case was thus taken
out of the purview of Laws 1901, p. 312,

e. 128, Pen. Code, I 640d. Hough v. Baldwin,
99 N. T. S. 545. Laws 1901, p. 312, c. 128,
making it a misdemeanor, in first or second
class cities, to offer for sale any real prop-
erty vrithout written authority, etc., has no
application to leases for not exceeding three
years. Lovejoy v. Weil, 95 N. T. S. 552.

This statute is highly penal and was enacted
to protect property OTvners from the an-
noyance of having their property hawked
about the market without their consent or
knowledge. Id.; Cox v. Hawke, 96 N. Y. S.

433.
52. Rodenbrock v. Gress [Neb.] 104 N. W.

758, following and approving Blair v. Austin
[Neb.] 98 N. W. 1040; Barney v. Lasbury
[Neb.] 107 N. W. 989.

53. Blankenship v. Decker [Mont.] 85 P.
1036.

54. Laws 1901, p. 312, c. 128 (Pen. Code,
§ 640). Smyth v. Sichel, 97 N. T. S. 1008.

55. "I hereby authorize H., as broker, to
bargain for the sale of 47 acres (known as
the Abbey ranch) • • • valued at
$10,000—for which I agree to pay H. 5 per
cent, on the above mentioned sum or any
less amount I may accept," held sufficient
under statute of frauds. Civ. Code, § 1624,
subd. 6. Hill V. McCoy [Cal. App.] SI P.
1015. Where, in a broker's contract for sale
of land, the premises were referred to as the
"Abbey Ranch," parol evidence was admis-

sible to Identify it, under Code Civ. Proc,
§ 1860. Id. A written authority to one mem-
ber of a firm of brokers, by one who knew
of the partnership, was sufBclent authority
under the statute. Pen. Code, § 640d. Cox
V. Hawke, 96 N. T. S. 433.

56. Isphording v. Wolf [Ind. App.] 75 N.
B. 598. The written contract required by
Cobbey's Ann. St. 1903, § 10,258, may be evi-
denced by letters passing between the par-
ties. HoUiday v. McWilliams [Neb.J 107 N.
E. 578.

57. A mere inquiry by an owner, addressed
to a broker as to whether a certain price
could be obtained is not sufficient to create
the latter an agent of the owner so as to
empower him to sell, or make a valid con-
tract for its sale enforceable by specific per-
formance. Fay V. Sullens [Okl.] 81 P. 426.

Where such letters contain data from which
a description of the land placed with the
agent can be ascertained with certainty, the
contract may be enforced. Holliday v. Mc-
Williams [Neb.] 107 N. W. 578. A letter
from defendant to plaintiff. In reference to a
conversation in regard to the purchase of
property, requesting plaintiff to call and dis-
cuss the matter, was sufficient authority, in
connection with evidence that plaintiff had
already uudertsiken to find a purchaser.
Getzelsohn v. Donnelly, 98 N. T. S. 213.

58. See 5 C. L. 446. See, also, Clark &
Skyles, Agency, 1626.

59. Where an exclusive contract for the
sale of land, conditioned to remain In full
force for 10 days and "thereafter until with-
drawn" in writing, was extended by mem-
orandum thereon to a specific date, such
memorandum did not terminate the contract
at iftich date, nor until the property was
withdrawn in writing as originally pro-
vided. Clark V. Dalziel [Cal. App.] 84 P. 429.

eo. Staehlin v. Kramer [Mo. App.] 94 S.

W. 785; Grieb v. Koeffler [W^is.] 106 N. W.
113. Where plaintiff alleged a contract to
pay for procuring information relating to
the prospective purchase of a railroad, in
case defendant purchased it or became in-
terested in its purchase, such contract could
not be construed to restrain defendant from
such purchase for all time, on pain of being
liable for the payment, but only for a rea-
sonable time. Mengis v. Fitzgerald, 108
App. Div. 24, 95 N. T. S. 436. A delay of
four months before the completion of the
sale, where plaintiff furnished at once the
name of the person who finally purchased,
did not deprive plaintiff of the right to
compensation. Burd v. Webster [Wis.] 107
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where the owner conveys the premises to the purchaser pursuant to the arrangement

made by the broker, the latter is entitled to hJB commission, though the transfer was

made later than the time originally fixed. °^ The contract cannot be r&voked or

modified during its term without the consent of the broker."- But a contract with-

out consideration, me3'ely giving one the exclusive agency for the sale of land

on commission, for one year, may be revoked prior to a sale, being without mutu-
ality."' There can be no revocation of a broker's authority after he has procured

a customer,"* and after labor is performed or money expended the authority of the

broker becomes a power coupled with an interest and cannot be revoked. "^ Where
a power by its terms irrevocable is not coupled with an interest, a revocation ter-

minates the power though it malies the principal liable in damages."® The broker's

agency may be terminated bj'' his employer for fraud,"' but where the employer ac-

cepts the services of the broker, he cannot rescind his agreement with him, without

paying him the value of such services."'

Scope of broker's authority.'"'—A broker employed to find a purchaser for

land, or with whom land is listed for sale at a specified price, has no implied au-

thority to execute a contract of sale,'" nor to contract for the annulment of a sale

which he has made.'^ A broker, authorized to buy or lease premises, presumptively

is not axithorized to employ a subbroker or subagent.'^ Stockbrokers are justified,

in an emergency, in exercising their beet judgment in the sale of stocks held on

margins.'^ The principal may ratify the unauthorized acts of one purporting to

act for him so as to be bound thereby.'*

N. W. 23. Where a broker was engaged
more than a year in finding a purchaser,
with defendant's knowledge and no revoca-
tion of his authority, and finally secured a
purchaser to whom the land was sold, plaint-

iff was entitled to his commissions, though
the land was sold for less than at first au-
thorized and was sold by defendant or

through another agent. Staehlin v. Kramer
[Mo. App.3 94 S. W. 785.

61. Southwick V. Swavienskl, 99 N. T. S.

1079.
62. An agreement to pay a certain amount

for furnishing a purchaser was not revoked
by defendant's statement to plaintiff that
he TFOuld pay no commission unless a cer-
tain price was obtained, plaintiff not having
assented to the modification. Burd v. Web-
ster [Wis.] 107 N. W. 23.

63. Jayne v. Drake [Miss.] 41 So. 372.

After a broker had made several attempts
through the owner's attorney to secure the
premises for tenants he had secured, he saw
the owner and she said she would do noth-
ing but sell and he might find a customer.
Held that the broker's authority to lease

was thereby revoked. Cadigan v. Crabtree
[Mass.] 78 N. B. 412.

64. Finck v. Schmitt, 48 Misc. 503, 96 N.
Y. S. 197. Evidence held insufficient to show
revocation prior to sale. Kilpatrick v. Wiley
[Mo.] 95 S. W. 213.

es. J. C. McCray & Son v. Pfost [Mo. App.]
94 S. W. 998.

66. Kilpatrick v. Wiley [Mo.] 95 S. W.
213.

67. Agreement for a commission from the
Hanna v. Haynes IWash.] 84other party.

P. 861.

68. Where a broker, employed to pur-
chase lands under an agreement for an equal
division of the profits on a resale, was guilty

of a constructive fraud because of an agree-
ment with the vendor for a commission on
making a sale, and the purchaser accepted
the benefits of the broker's services. Hanna
V. Haynes [Wash.] 84 P. 861.

69. See 5 C. L. 446. See, also, Clark &
Styles, ABcncy, 1628.

70. lyarson v. O'Hara [Minn.] 107 N. W.
821. Provisions in a contract by a broker
making time of the essence and binding the
seller to pay for examination of the abstract
held within broker's authority. Kilpatrick
V. Wiley [Mo.] 95 S. W. 213.

71. Jones v. Bloomgarden [Mich.] 12 Det.
Leg. N. 1019, 106 N. W. 891.

7a. Southack v. Ireland, 109 App. Div. 45,
95 N. T. S. 621.

73. Stockbrokers held certain stocks for
a customer, on margins which became ex-
hausted during a panic in the stock market,
and were unable to get a reply to letters,
or telephone or telegraph messages sent to
his New York and Chlcaga ofiices. Leiter v.
Thomas, 97 N. T. S. 121. An instruction to
a cotton broker to "hedge when margin
about exhausted" covered not only the par-
ticular margin at the time, but any margin
in the hands of the brokers at any time be-
fore the close of the trades. Winston v.
F. A. LiOngshore & Co. [I-a.] 40 So. 617.

74. Acquiescence in the accounts and ac-
ceptance of the statements, by one who sold
short throusb a broker, was a ratification
of his act In buying shares on her account
on a rising market, where she made arrange-
ments for the liquidation of the indebtedness
shown and ultimately discharged it Buck v.

Houghtaling, 110 App. Div. 52, 96 N. T. S.

1034. A brother and eister being tenant's in
common, the brother employed a broker to
sell the land. He wrote the terras of the
contract to tbs brother who showed the let-
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§ 2. Mutual rights, duties, and liabilities.''^—The relation between a broker

and his customer, though it involves a certain amount of trust and confidence in

the broker on the part of the customer, is not a fiduciary relation, but a relation

as debtor and creditor ;
'^ and to enable thei principal to maintain a bill against a

broker for an accounting for the money intrusted to him to purchase stocks, it

must appear that there was a fiduciary relation between them,''^ or that the account

was so complicated that it could not conveniently he taken at law.''* The principal

can recover any damages which are proximately the result of the broker's breach

of contract/' or bad faith,*" or want of ordinary care and skill in transacting the

ter to the sister and notified tlie agent that
the sale was accepted. After the brother's
death the sister wrote to the agent with
reference to the sale and received and cashed
a check given as part payment, afterward
orally agreeing to the conveyance of the
land. Held that she ratified the contract
of sale. Stuart v. Mattern [Mich.] 12 Det.
Leg. N. 616, 105 N. W. 35.

73. See 5 C. L. 447. See, also, Ciark i-

Skylcs, Agency, 1637.
76. Brown v. Corey [Mass.] 77 N. E. 838.

77. Brown v. Corey [Mass.] 77 N. B. 838.

Where a client intrusts sums of money to

a broker to purchase and sell securities,

such a fiduciary relation exists between
them as entitles the client to an accounting
in equity. Haight v. Haight & Freese Co.,

98 N. Y. S. 471.

NOTE. Duty to account: It is the duty
of a broker to keep an accurate record of
all transactions and proceedings entered
into by him in behalf of his principal; and
within a reasonable time or on demand, to

account for all profits, after deducting his
commissions, and charges, made by him in

contracts entered into for his principal.

Payne v. Waterston, 16 La. Ann. 239; Haas
V. Damon, 9 Iowa, 589; Bate v. McDowell,
49 N. T. Super. Ct. 106. He cannot deal with
the subject-matter of his employment to

his own advantage, as has been seen here-
tofore, but must account to his principal for
any profit that is made in the transaction.
Thus, if he sells for more (Love v. Hoss, 62

Ind. 255; De Bussche v. Alt, 8 Ch. Dlv. 286;

Collins V. McClurg, 1 Colo. App. 348; Lewis
V. Denison, 2 App. D. C. 387; Kellogg v.

Keeler, 27 111. App. 244; Merryman v. David,
31 111. 404; Stoner v. Weiser, 24 Iowa,
434; Tilleny v. Wolverton, 46 Minn. 256),

or buys for less (Morison v. Thompson,
L. R. 9 Q. B. 480; Thompson v. Meade, 7

Times Law R. 698; Cottom v. Holliday, 59

111. 179; Stoner v. Weiser, 24 Iowa, 434; Mor-
rison V. Odgensburgh & L. C. R. Co., 52 Barb.
[N. Y.] 173) than the stipulated price, he
must account to his principal for the dif-
ference. And he cannot set up as a defense,
to an action for the proceeds, the fact that
the transaction in wliich he was employed
was an illegal one (Pearce v. Foote, 113 111.

229, 55 Am. Rep. 414; Pointer v. Smith, 7

Heisk [Tenn.] 137; Tenant v. Elliott, 1 Bos.
& P. 3). When a stockholder makes entries,
in his books, of purchases, of stocks for his
customers, and renders to them statements
showing that he has bought and holds for
them certain stocks, giving names, prices,

and the standing of the account, the cus-
tomers, believing and acting upon such
statements, may treat them as true, and the

broker is estopped to deny them. In re
Pearson's Estate, 19 App. Div. [N. Y.] 478.

—

From Clark & Skyles' Agency, 1650.
78. Held that the allegations of the bill

did not show a fiduciary relation, or such a
complication of accounts that they could not
be adjusted at law. Brown v. Corey [Mass.]
77 N. E. 838.

79. Where brokers agreed to sell certain
securities "within a fixed time and that
plaintiff should receive thei-etor a named
sum of money, upon breach of such contract
plaintiff could not recover the amount agreed
that he should receive, but damages lor
breach of the covenant. Gause v. Common-
wealth Trust Co., 100 App. Div. 427, 91 N.
Y. S. 847. Complaint demurrable for failure
to allege breach of covenant. Id. Where a
broker fails to sell stocks by a certain time,
at a fixed minimum price as agreed, the
measure of damages is the difference be-
tween such minimum price and the value of
the stocks at the expiration of the time
fl-xed. Gause v. Commonwealth Trust Co.,
97 N. Y. S. 1091. And where the contract
contained a further stipulation that the
agreement should become "null and void"
at the expiration of the time limit or on the
sale of the stocks and an accounting before,
such provision did not relieve the broker
from obligation to compensate the owner
for failure to sell the stocks as agreed. Id.

Where in pursuance of the agreement witli
his brokers plaintiff usually deposited mar-
gins within an hour of the receipt of noti-
fication, but the brokers closed out a trans-
action within a few minutes after notifying
plaintiff, they were liable to him for the loss
sustained in restoring the contracts. Sanger
V. Price, 99 N. Y. S. 513. Where a client en-
trusted to brokers a sum of money as mar-
gin for- the purchase and sale of securities,
but the broker did no more than to offset
orders to purchase and sell against similar
orders from other clients, that did not ful-
fill the plaintiff's orders and he could re-
cover the amount deposited, with interest,
although it was provided that any other
client might be the purchaser and the broker
should not be required to disclose the name
of any client. Haight v. Haight & Freese
Co., 98 N. Y. S. 471. Brokers purchased
stock on margin for a customer, charging
him with the price at the time of purchase.
This stock was credited on- other transac-
tions and v^hen the customer desired to take
up his stock, the brokers substituted other
similar stock obtained at a smaller price.
The customer retained the stock and it did
not appear that the stock fluctuated between
its purchase and delivery. Held that as he
was not entitled to the identical stock pur-
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principal's business ;
*^ but not where the principal ratifies or accepts the broker's

fraudulent transaction.*^ The rule that an agent is responsible for profits fraudu-

lently obtained at his principal's expense, applies only when the agency is estab-

lished.*^

§ 3. Rights and liabilities as to third persons.^*—Bvokers purchasing bonds

for customers may transfer an ownership in common in a mass of bonds purchased

by them, to their individual customers and treat them as owners and are bound

thereby.*^

§ 4. Compensation and lien. Necessity of cj.Jract.^"—A broker is entitled

to compensation only when there is a contract of employment, either express or

implied.*' Authority to find a purchaser at a certain net price to the seller is an

chased, he was not damaged by the substitu-

tion and could not recover the difference in

price. Helm v. Bnnis, 109 App. Div. 42, 95

N. T. S. 1040.

80. If he purchases land from his prin-

cipal, without disclosing the -fact that he
has contracted to sell it to a third party at

an advanced price, and completes such sale,

he renders himself liable to his principal in

damages. Kingsley v. Wheeler [Minn.] 104

N. W. 543. "Where a broker's agent, author-

ized to indorse customers' checks to his

principal and deposit them in bank for col-

lection, deposited them with another broker
as margins in his speculative stock ac-

count, the latter broker was responsible to

the agent's principal, because he knew of

the agent's wrongdoing. Salen v. Bank of

State of New York, 110 App. Div. 636, 97

N. T. S. 361. Where a broker obtained au-
thority to sell timber for ? 2,000 and did so,

but represented that he could get only $1,250

of which he was to retain $50 for his serv-

ices, and intended by collusion with the pur-
chasers to appropriate the balance of the
purchase price, the transaction was a fraud
on the owner and he was entitled to equi-

table relief, Lee v. Patillo [Va.] 52 S. B. 896.

In such case, the purchasers having offered

to stand by their agreement and to pay the

$2,000 as the court might decree, in a suit

for rescission of the contract, the court
would direct the payment of $1,950 to the
principal and of $50 to the broker. Id.

81. A broker who contracted for his prin-
cipal to purchase land and assume certain
incumbrances was guilty of negligence in

not discovering certain unpaid taxes and
not ascertaining that certain overdue notes
drew increased interest, whereby he over-
paid the vendor, and was liable for such
overpayment. Henricks v. Brady [S. D.] 108

N. W. 332. The taxes being prima facie
legal and not disputed by the vendor, plaint-

iff's failure to prove by the records that the
taxes had been legally assessed did not pre-
vent a recovery. Id.

82. Where the principal had reason to
suspect the broker's connivance in a resale
of the land at an advanced price but re-

fused, while the sale was still executory, to

avail himself of easy means of learning the
truth, but executed the contract. Bartleson
V. Vanderhoff [Minn.] 104 N. W. 820.

83. Bartleson v. Vanderhoff [Minn.] 104
N. W. 820.

84. See 5 C. L. 449. See, also, Clark &
Skyl«s, A§rcncT, 1706.

KOTB. Liability of buoker to third per-
sons s It is well established that a broker,

like all other agents, cannot be held per-
sonally liable, to a third party, upon an
authorized contract made by him for a dis-
closed principal. Deslandes v. Gregory, 2

Bl. & El. 602; Gadd v. Houghton, 1 Bxch. Div.
357; Damora v. Craig, 48 F. 736; Tiller v.
Spradley, 39 Ga. 35; Wright v. Cabot, 89 N.
T. 570; Bailey v. Galbreath, 100 Tenn. 599;
Bettle v. Anderson, 98 Wis. 5. If, however,
the broker makes the contract in his own
name, without disclosing his principal, lie

thereby becomes personally liable upon such
contract, although the principal also may be
held liable, when disclosed, and in such case
the creditor may elect whether to sue tlie

broker or the principal. Calder v. Dobell,
L. R. 6 C. P. 486; Jones v. Littledale, 6 Adol.
& B. 486; Fleet v. Murton, L. R, 7 Q. B. 126;
Pike V. Ongley; 18 Q. B. Div. 708; Hutcheson
V. Eaton,. 13 Q. B. Div. 861; York County
Bank v. Stein, 24 Md. 447; Cobb v. Knapp,
71 N. Y. 348, 27 Am. Rep. 51; Knapp v. Simon,
96 N. Y. 284; Beebee v. Robert, 12 Wend. [N.
Y.] 413, 27 Am. Dec. 132; Beymer v. Bonsall,
79 Pa. 298; Lichten v. Verner, 8 Pa. Dist. R.
218; Falkenburg v. Clark, 11 R. I. 278; Bald-
win V. Leonard, 39 Vt. 266, 94 Am. Dec. 324.
And the broker will not be relieved from
such liability by the fact that the third
party supposed that he was acting in a rep-
resentative capacity if he did not know
whom he was representing (Cobb v. Knapp,
71 N. Y. 348, 27 Am. Rep. 51; Wilder v.
Cowles, 100 Mass. 487; Thomson v. Daven-
port, 9 Barn. & C. 78; Baldwin v. Leonard,
39 Vt. 360, 94 Am. Dev. 324), though if the
third party actually knew, or had sufficient
knowledge to create an inference, that the
broker was acting as agent for another, it

would be otherwise, although the name of
the principal is not disclosed; and the real
principal could so assert his rights as to
cut off equities which had grown up between
such third person and the broker tWright
V. Cabot, 89 N. Y. 570; Baxter v. Duren, 29
Me. 434, 50 Am. Dec. 602; Bliss v. Bliss, 7
Bosw. [N. Y.] 345; Baring, v. Corrie, 2 Barn.
& Aid. 137, 144).—From Clark & Skyles'
Agency, 1700.

85. Defendant, as assignee for the bene-
fit of the creditors of certain brokers, had
no claim on any bonds actually belonging
to customers, nor in any proceeds arising
from"their sale. Hunt v. Marquand, 109 App.
Div. 729, 96 N. Y. S. 546.

80. See 5 C. L. 449. See, also, Clark &
Skyles, Agency, 1654.

87. Where the broker sent the owner of
real estate a mere form of a purchase op-
tion, which the owner executed and under
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agreement to pay as commissions all sums secured by the broker above such net

price."*

Substantial performance *" of his contract by the broker is a condition prece-

dent to his right to recover compensation ;
^^ performance accepted by the principal

which a sale took place, the broker could not
recover comraissions as the transaction did
not amount to an employment. Davenport
V. Corbett, 98 N. T. S. 403. Where a broker,
learning that a party desired to purchase
Tessels, went to defendant's agent and sug-
gested the sale of defendant's vessel, and
the agent stated that he did not know
whether defendant wanted to sell, but di-

rected the clerk to furnish the' broker with
the particulars of the vessel, held that h2
was not employed to sell the vessel. Bur-
rows v. Standard Oil Co., 109 App. Div. 593,
96 N. T. S. 370. A contract authorizing a
broker to offer certain property for sale and
in lieu of the usual brokerage offering 10
per cent, on the excess above $60,000, entitled
the broker to 10 per cent, of the amount ac-
cepted by the owners in excess of that sum,
upon the broker's notifying the defendant
of an offler of $80,000 with an intimation that

' more could be secured. Geoghegan v. Chat-
terton, 99 N. T. S. 702. "Where a farm was
taken in part payment for a ranch sold by
a broker, bxit the owner refused to pay any
commission on the value of the farm, and
the broker accepted the commissions on the
sale of the ranch on an agreement as he
claimed, that he should have the further
commission on the sale of the farm, held
that the refusal to instruct, that if defend-
ant failed to pay all the commissions and
there was an agreement for a commission
on the sale of the farm, plaintiff could re-
cover, was error. Harrison v. Houston [Tex.
Civ. App.] 91 S. W. 647.

88. Arnold v. National Bank of Waupaca
IWis.l 105 N. W. 828.

89. See 5 C. L. 449, n. 24 et seq. See, also,

Clark & Skyles, Agency, 1656.

90. In an action for services rendered In

the purchase of property, where there was
a question as to whether plaintiff had per-
formed the services, a charge authorizing a
recovery for plaintiff without a finding of
his rendition of the services stipulated was
erroneous. St. Louts Southwestern R. Co. v.

Irvine [Tex. Civ, App.] 13 Tex. Ct. Rep. 82S,

89 S. W. 428, Where the broker was to re-
ceive all he could get for the sale of property
above a certain sum, he was entitled to the
commission only in the event of the consum-
mation of a sale and not on procuring a con-
tract of sale that was never performed.
Munroe v, Taylor [Mass.] 7S N. E. 106,
Where the broker informed the prospective
buyer that he coiljd buy the land and pre-
sented him to the owner so that the latter
anderstood Jiiw to be a buyer and a sale was
epnsumjsatefl on the owner's terms, it is Im-
BH^tgrial whether the purchaser supposed he
WRg g^ingr to meet the* owner to talk about
4ralnai^e aeross the land Jnsteaa of bnying
It. Lewis v. Susmllch [Iowa] 106 N. W. 624.

'Witer? the purjBha-ser paid for coal lands,
sold by a broker, in corporate stock, from
tU^ gaJe ot which the laoa owner was to pay
tie troher's commission of $20,000, and
jVtsr several sales cigsed out the rest of the

stock at reduced rates, held that the broker
was entitled to his balance out of the sum
paid for the last of the stock so sold. Ryon
V. Starr [Pa.] 63 A. 704. Where the contract
was that, if the owner himself,- or through
any other agent, sold the property, immedi-
ate notice thereof should be given to plaint-
iff, it contemplated either an actual sale, a
binding agreement by defendant to sell, or
the finding of a purchaser by another agent
than plaintiff ready, willing and able to buy," -

of which defendant had notice. Tuffree v.
Binford [Iowa] 107 N. W. 425. The immedi-
ate notice required by such contract meant
notice within a reasonable time, consider-
ing all the circumstances surrounding the
parties. Id.

Not sufUcient performance: A broker em-
ployed to sell land or to find a purchaser is
not entitled to a commission, where his prin-
cipal merely gives an option to purchase to
the party procured. Keach v. Bunn, 116 111.

App. 397. Where there was no showing as
to the character or business of the tenant
secured, or any showing that he was a sat-
isfactory tenant, or that the lease presented
was satisfactory to defendant, there was not
a sufficient showing of performance to re-
cover commissions. Pescia v. Haims, 99 N.
Y. S. 421. Where the purchaser agreed to
buy if his conveyancer was satisfied with
the note and mortgage offered for sale, but
the sale was not consummated because the
conveyancer was not so satisfied, the broker
could not recover commissions. Wiggin v.
Holbrook [Mass.] 76 N. E. 463. Where a
broker, on failure to sell property, directs
a prospective purchaser to trade with the
owner, who sells the property in reliance
upon the broker's abandonment of the em-
ployment, the broker cannot recover com-
missions. Enochs V. Paxton [Miss.] 40 So.
14. Persons employed to sell lots at prices
named, but only in a certain order men-
tioned in the written contract could not re-
cover commission for procuring a purchaser
of the lots in another order, though the own-
er's refusal to sell was not based on that
ground. Stearns v. Jennings [W^ls.] 107 N.
W. 327. Paper signed by proposed tenant
held to be a mere option and riot binding on
hlro, and hence not a compliance with the
broker's contract to procure a tenant of the
premises and not entitling him to commis-
sions. Benedict v. Pincus, 109 App. Div. 20,
95 N. T. S. 1042. A showing by plaintiff that
he produced a person willing to take the
property if plaintiff would furnish or pro-
cure the money necessary, and that plaintiff
had a promise of loans to enable him to do
so, did not show perfornjance by plaintiff.
McCune v. Badger [Wis.] 105 N. W. 667. A
contract between an owner of property and
a broker, for an exchange for other prop-
erty provided such other property had a net
rental value of a specified amount, contem-
plated a yield of that amount above all lia-
bilities, such as taxes, assessments, etc. Mc-
Vickar-Gaillard Realty Co. v. Garth, 97 N. Y.
S. 640.



7 Cut. Law. BEOTOmS I 4. 473

hsmg, iKiiweveT. deemed stibsitaiiitial,^^ though deviating from instructions as to in-

dTiceinents offered the purchaser ;
*^ but where the performaaee though accepted is

substantially variant from the contract, commissions as provided by the eontract;

eaniaot be reeoTered."' A broker may waive his right to oompensatioia by acqui-

esceioee in withdrawal from sak."^

LiemJ^—A broker acquires no lien for his fees upon real property, the sale or

exehamge of wldch he has negotiated-'"'

BrDher must le efficient pmdiwing cause of saJ.e.^''—The broker takes the risk

of bringing the minds of the parties together so as to effect a bargain."^ He must
briag the huyer .and seller to an actual aigreement and not a prospective or con-

teanplated one/* and until that is done his right to oommissioiis does not accrue.^

If his efforts fail, his emploj^er is not preekided from n^otiating with the pur-

chaser secured, even on the same terms.- IvTor is a broker who makes active eifoxts

to effect a purchase entitled to any commission where another broker first procured

a satisfactory offer of sale.' The broker must either produce a competent and re-

sponsible purchaser or procure from him a valid written contract.'' But it is not

essential that the broker should' bring the purchaser bodily to the owner ,^ nor that

the purchaser be made known to the owner as the brokeir's customer, if he is so in

fact; " nor that the purchaser shall have been in personal eommunieattion with ilie

broker, if the sale was effected through the latter's efforts or information.'' A
broker is entitled to his commission, if he was the procuring cause in bringing

about the sale.* Brokers are not guarantors of deferred payments or covenants.

SI. Southwlck T. Swavlensti, 99 N. T. S.

1079. "Real estate agents employed to effect

a. sale are entitled to their eommissions if

they produce a ptiTchaser to -wliom the owTier
in fact sells. Bowe v. Gage IWis.] 106 N. "W.

1074. The acceptance by the vendor of land
of an oHer actually made to a broker and the
consummation of a sale on the same terms,
is a ratification of the broker's act and en-
titles him to his commission <l.evy t. Holf
[CaZ. App.3 84 P. 313), althoiigh the salle was
actually made through another broker (Id.).

Where no time limit was imposed for malt-

ing the sale, and the brokers negotiated a

sale which was consummated by the employ-
ers, the latter could not object that the sale
was not made "within a reasonable time.
Morgan v. Keller, 194 Mo. 6S3, 93 S. "W. 75.

93. Lewis y. Susmllch tlowa] 106 N. W.
624.

»3. A written contract between the o^^mer
and a real estate broker for the "sale" of
property does not contemplate an exchange
thereof for other property. Xiucas v. County
Recorder [Neb. 3 106 N. W. 217.

94. Where brokers gave a ten-day op-
tion and the ow^ner withdrew the farm from
sale without objection on their part, they
thereby waived their right to compensation.
McGonigal v. Raughley IDel.] «3 A. 801.

S5. See Clarfe & Sfcyles, Agency, 1698.

9«, A broker who brought about an ex-
change of property, on an agreement by one
party to pay him certain sums on. the sign-
ing of the contract, the passing of the title

and the sale of the land acquired, had no
title or interest in either property. M. Lind-
heira & Co. v. Central Nat Realty & Const
Co., 97 N. T. S. 619.

97. See 5 C. L. 4E0. See, also, Clark &
Sfeyles, Apcncy, 1670.

»8. MUler v. Vining, 98 N. T, S. 466.

99. Shapiro V. Nadler, 99 N. T. S, 879.
1. No sale consummated b'scause of dis-

agreement as to when the transfer should
be made. Haase v. JSehneMer, 98 N. Y. S.

587.
2. Miller v. 'Vlning, 98 N. T. S. 466.
3. Freeman v. Polstein, 97 N. Y. S. 1032.
4. J. C. McCray & Son v. Pfost [Mo. App.J

94 S. "W. 998.

5. Grieb v. Koeffler [Wis.] 106 N. "W. 113;
McDonald v. Smith [Mlnn.1 108 N. W. 291.
It "Will suffice if he authorizes the broker to
say to the o"wner that he will purchase. J. C.
McCray & Sons v. Pfost [Mo. App.] 94 S. "W.
998.

«. Soathwick v. Swavienski, 99 N. Y. S.
1079. Immaterial that principal did not know
at tlmie of completing sale that broker had
procured the purchaser. Ro§s v. Moskowitz
[Tex. Civ. App.] 95 S. "W. 86.

7. Shannon v. Potts, 117 111. App. 80. Im-
material that broker did not personally con-
duct the negotiations. Ross v. Moskowitz
[Tex. Civ. App.] 95 S. W. 86.

8. Procuring cause: Evidence warranted
finding that the broker was the procuring
cause of the sale. Coates v. Locust Point Co.
[Md.] «2 A. 625; Grleb v. Koeffler [Wis.] 106
N, W. 113. Evidence showed that the sale
was made to the person "whose name "was
furnished by plaintiff. Burd v. 'Webster
[Wis.] 107 N. W. 23. Where it appears that
the seller, and buyer were first brought to-
gether by the broker and the sale was after-
ward consummated by the parties independ-
ently, the agency being neither abandoned
or revoked directly or indirectly, the infer-
ence is a reasonable one that the broker was
the procuring cause of the sale. Hill v. Mo-
Coy [Cal. App.] 81 P. 1015. Where a broker
showed property to a prospective purchaser
and the owner agreed to sell it at the price
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but are entitled to recover their commissions on the entire price, when they have

negotiated a sale on terms accepted by their employers, whether the price is all

paid or not."

Customer produced must le ready, willing, and able to purchase.^"—^Under a

general contract of employnaent, a broker who produces a purchaser who is ready,

mlliag, and able to purchase on the terms on which the broker was authorized to

sell, is entitled to his commission,^^ though the owner refuse to consummate th(3

sale,^^ or be unable to pass a good title," or change his mind as to terms.'* But

named by the agent if the purchaser would
pay the commission, but the purchaser said
he would decide in a few days, and mean-
while the owner sold the property to such
purchaser at an advance on the original
offer, held that the bro,ker was the procur-
ing cause of the sale. Hunton v. Marshall
[Ark.] 88 S. W. 963.

Tiot tlie procurjns cause: SpotSTVOOd y.
Morris [Idaho] 85 P. 1094. Where the pur-
chaser produced by the broker does not buy
but procures for himself a brokerage con-
tract and obtains a purchaser, the first bro-
ker is not entitled to a commission. Peek v.

Slifer, 122 111. App. 21. A retail dealer gave
to an agent of a manufacturer an order sub-
.ieet to the latter's approval for a buggy,
with intent to resell same to a customer. The
order was never forwarded and sale to the
customer was made by another agent of the
manufacturer. Held that the retailer -was
not entitled to a commission. N. L. Rood &
Sons V. Staver Carriage Co. [Iowa] 108 N. W.
464. Plaintiff, as a question of fact, held not
to have been in any way instrumental in

bringing about the sale. Macmurdo v. Mason
[La.] 41 So. 215. Evidence failed to show
what the plaintiff did to aid in making the
sale. Heyman v. Singer, 99 N. T. S. 942. Evi-
dence failed to indicate that plaintiff so-
licited, promoted, or in any "way contrib-
uted toward effecting the exchange of prop-
erty or was of any service to either party
in the transaction. Reeves & Co. v. Curlee
[Neb.] 107 N. "W. 218. Where plaintiff was in
the employ of a broker and entitled to share
In his commissions, evidence merely that de-
fendant, at the request of one acting as
agent- between the buyer and seller, pointed
out the place to the buyer and drew the deed,
was not enough to show that the sale was
effected through defendant's agency. Burd
V. Webster [Wis.] 107 N. W. 23. Where a
shipbroker approached a government agent
to sell him defendant's vessel and was told
that the government had the vessel on the
list and defendant finally sold it to the gov-
ernment agent, the broker "was not the pro-
curing cause of the sale. Burrows v. Stand-
ard Oil Co., 109 App. Div. 593, 96 N. T. S. 370.
Where plaintiff was employed to sell prop-
erty and shortly afterward it was agreed
that his authority should cease, and three

. or four years later the property was sold to
a purchaser whom plaintiff had introduced
but had had no negotiations wi.n him for
two years prior to the sale, plaintiff was not
entitled to commissions. Staehlin v. Kramer
[Mo. App.] 94 S. W. 785.

9. Morgan v. Keller, 194 Mo. 663, 92 S. W.
75. Where defendants wrote authorizing the
sale of land at a certain price per acre,
plaintiff's commission to be payable out of
the first moneys collected, but stating de-

fendant's preference that the commission be
taken out of the purchase price proportion-
ately as paid, and plaintiff replied that the
sale would be consummated according to the
letter, held that commissions were payable
out of the first moneys received and there
"vvas no contract to take commissions as pay-
ments were made. Wallace v. Shapard [Tex,
Civ. App.] 94 S. W. 151.

10. See 5 C. L,. 451. See, also, Clark A
Skyles, Agency, 1668.

11. Tebo V. Mitchell [Del.] 63 A. 327;
Moore v. Maguire, 98 N. T. S. 752; Indiana
Fruit Co. V. Sandlin [Ga.] 64 'S. E. 65; Enochs
V. Paxton [Miss.] 40 So. 14; Wood v. Broder-
son [Idaho] 85 P. 490; Long v. Thompson
[Kan.] 84 P. 552; Isphording v. Wolf [Ind.
App.] 75 N.'B. 598; Lemon v. Carter, 116 111.

App. 421; Whalen v. Gore, 116 111. App. 504;
Taylor v. Schofleld [Mass.] 77 N. E. 652; Hill
V. McCoy [Cal. App.] 81 P. 1015; Yoder v.
Randol [Okl.] 83 P. 537; Arnold v. National
Bank of Waupaca [Wis.] 105 N. W. 828. The
broker must either obtain from a proposed
purchaser able to buy a legally binding con-
tract to buy on the autliorized terms, or
produce to his principal a proposed pur-
chaser able, willing and ready to buy on the
authorized terms. McDonald v. Smith [Minn.]
108 N. W. 291. Under a contract, to pay a
commission as soon as a deal was made or
the owner was "sighted" to a buyer, the
broker was entitled to his commission on
procuring a purchaser willing and able to
buy. McDermott v. Mahoney [Iowa] 106 N.
W. 925. Where a broker sued for one-halt
the commissions on a sale, for bringing the
property to defendants' notice, and on their
agreement to co-operate with him in the sale
and to pay him one-half the commissions,
the court properly refused to charge that, if
the premises were brought to defendants' no-
tice prior to the plaintiff's doing so, then he
could not recover. Alden v. Robi-nson, 98
N. T. S. 675. In an action for brokers' cdm-
-iiissions, an instruction assuming a sale was '

not error, v/here it appeared that the brokers
procured purchasers able and willing to buy,
on terms satisfactory to the employers,
whether the sale was actually consummated
or not. Morgan v. Keller, 194 Mo. 663, 92
S. W. 75. If the purchaser procured would,
on the day fixed to carry out the trade, have
been able to carry out Its terms, it is suffi-
cient, though he was not able to do so at the
time he was procured. Ravenscroft v. Ches-
more [Iowa] 108 N. W. 465.

12. Isphording v. Wolf [Ind. App.] 75 N.
E. 598. Where the purchaser secured is able
and willing to enter into an enforceable con-
tract, the seller cannot defeat the broker's
claim to commission by refusing to Join in
the execution. Seidman v. Rauner, 99 N. T.
S. 862. Where an architect was employed to
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where a contract for exchange of property was made subject to inspection of the

land, defendant had a right to reject the land in good faith, and the broker could

not recover commission on the ground of defendant's refusal to complete the trade,^''

and in the absence of any showing of bad faith, the ground for the rejection could

not be inquired into." A broker employed to find a purchaser at a fixed price, or

at a price satisfactory to the seller when they meet, is only a middleman whose

duty is performed when the buyer and seller are brought together

;

" and where a

broker procures a purchaser who offers in good faith to buy at the owner's price,

a formal tender of the price is not necessary to entitle the broker to commissions,

until the o"\vner evinces some disposition to accept the prfce.^^ But a broker does

not produce purchasers willing to buy on the terms prescribed, where they insist on

more onerous terms than those agreed on and refuse to buy on denial thereof.^"

The broker's right to commissions is not affected by direct negotiations between the

parties, after he has introduced them,^" nor by the fact that the deed did not pass

till later, where his authority to sell was still in force when the sale took plaee.-^

The broker's right to compensation may be modified in a given case by the specific

agreement of the parties.-- But whether a written agreement by a broker to wait

for his commissions until title closed wa& signed before or after the contract of ex-

change, was immaterial where all the terms of the written contract of exchange

were agreed on the day before, such subsequent agreement to wait being unsup-

ported by consideration.^' And the fact that on the day after the oral agreement

defendant refused to sign a written agreement for exchange, unl^s plaintiff would

agree to wait for his commissions did not alter, the situation.^* After the rights

of the parties are fixed, declarations will not work an estoppel.^' A broker's right

And capitalists willing to construct a hotel
on defendant's land, on the agreement that
he should be employed as architect in the
construction, and performed his undertak-
ing, but the scheme failed through defend-
ant's refusal to perform his part, held that
the architect was entitled to the beneflt of

the contract. Lucas v. Smith, 98 N. T. S.

1037. Where the purchaser not only offered
to take the land on the terms prescribed, but
also offered to let the owner remove the
growing crops, but the owner refused to com-
plete the sale, the owner was liable for com-
missions. Carlin v. Lifur [Cal. App.] 84 P.

292. "Where the owner positively refused to

make a sale on any terms, it was not neces-
Bary for the broker to bring the purchaser
he had found into the actual presence of
the owner. Getzelsohn v. Donnelly, 98 N.
Y. S. 213. Where a memorandum of pur-
chase was made by the principal and the
purchaser, evidence of "what occurred at the
time was admissible to show that the failure

to execute the contract was due to the prin-

cipal. Seidman v. Rauner, 99 N. Y. S. 862.

13. Arnold v. National Bank of Waupaca
[Wis.] 105 N. W. 828. One who makes a con-
tract for the sale of property is liable to the

broker for his commissions for procuring
such a purchaser, whether the land belonged
to him in fact or to another. Stanton v.

Barnes [Kan.] 84 P. 116. Right to commis-
sion not defeated by failure of sale owing to

defects in title not made known to broker at

the time of his employment. Yoder v. Ran-
,-... r''-^ - "" D n- Where the principals,

being unable to furnish a perfect title to the
^. - -J -u- ..uic.i Lhe broker had found a

purchaser, consented to declare the sale off

and return the earnest money paid, the bro-
ker was entitled to commissions, in the ab-
sence of proof of his relinquishment or es-
toppel to claim them. O'Neil v. Printz, 115
Mo. App. 215, 91 S. W. 174. Sale not con-
summated through the defendant's inability
to convey, on account of a co-tenant's re-
fusal to execute deed (Whalen v. Gore, 116
111. App. 504), because the seller's wife re-
fused to join in the deed (Tebo v. Mitchell
[Del.] 63 A. 327; Staley v. Hufford [Kan.]
85 P. 763). Where the sale negotiated by
plaintiff failed because the record did not
show that defendant had acquired certain al-
leged outstanding interests of heirs, plaint-
iff's right to recover commissions was not
affected by the fact that at the time of the
purchaser's refusal to accept title, there was
an existing will giving defendant full title,

of which will none of the parties liad knowl-
edge. Weaver v. Richards [Mich.] 13 Det.
Leg. N. 327, 108 N. W. 382.

14. Martin v. Werm.ann, 107 App. Dlv. 482,
95 N. Y. S. 284.

15, 16. Slotts V. Miller [Iowa] 105 N. W.
127.

17. Johnson v. Hayward [Neb.] 107 N. W.
384.

18. Carlin v. Lifur [Cal. App.] 84 P. 292.
19. Weiss V. Rubinson, 98 N. Y. S. 429.
20. Hill v. McCoy [Cal. App.] 81 P. 1015;

Indiana Fruit Co. v. Sandlin [Ga.] 54 S. E.
65; Southwick v. Swavienski, 99 N. Y. S.

1079.

21. HiU V. McCoy [Cal. App.] 81 P. 1015.
22. Yoder v. Randol [Okl.] 83 P. 537.

23. 24. Hough V. Baldwin, 99 N. Y. S. 545.

2i5. A letter from defendants to plaintiffs
stating that they nad not yet received all
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to commissions does not accrue until he notifies his employed that he has procured

a purchaser,-" and the principal is given a full opportunity to make a binding con-

tract with him, on the authorized terms.^'

Broker must act in good faith towards principal/^'—To entitle him to compen-

sation, the broker must act in good faith towards his principal,^" at least as to mat-

ters within the scope of his employment.^" A' broker cannot represent both parties

to the transaction without their mutual consent,^^ even though no fraud was medi-

tated, it being against the policy of the law that such artifice should be successful,"^

and if he attempts to do so he forfeits all right to compensation or commission from

either.'^ But in case of their Imowledge and positive consent, or of such knowledge

coupled with proof of facts and circumstances from which consent may be reason-

ably inferred, the broker may recover commissions from both vendor and vendee.^*

the earnest money, and that they would pay
plaintiff's as soon as they received the rest,

did not estop defendants to claim that they
"were not to pay commissions until the con-
tract was fully completed. Tracy Land Co.
V. Polk County Land & Loan Co. [Iowa] 107
N. W. 1029. A statement hy the broker that
he did not claim commission made to induce
t^e principal not to call tlie sale off does not
work an estoppel where It was made after
the sale was completed beyond the power of
the principal to rescind. Ross v. Moskowitz
[Tex. Civ. App.] 95 S. W. 86.

36. Bloodg-ood V. Short, 98 N. T. S. 775.
27. McDonald v. Smith [Minn.] 108, N. W.

291.

as. See 5 C. L. 453. See, also, Clark &
Skyles, Agency, 1640.

29. McAfee v. Bending [Ind. App. 3 76 N.
B. 412; Keach v. Bunn, 116 111. App. 397; Low
V. Woodbury, 107 App. Div. 298, 95 N. Y. S.

336. A broker who sells goods for a higher
price than he reveals to his principal can-
not recover commission. Taylor v. Godbold
[Ark.] 88 S. W. 959. Where a broker is guilty
of misconduct amounting to treachery or
fails to recognize the responsibilities resting
upon him he is not entitled to compensa-
tion. Hahl v. Kellogg [Tex. Civ. App.] 94
S. W. 389. Land represented by broker as
sold for $22,000 net, when it was sold for
$29,500. Id. Agreement was to give the
broker all over $2,000 for making the sale
and he found a purchaser for ?2,100, but
represented the purchaser as offering only
$2,000, and induced the owner to agree to
pay him $20 to close the deal. The owner re-
pudiated the contract and sold the property
to the purchaser for $2,000. Plaintiff having
sued for commissions on the entire transac-
tion, held that It was indivisible and the bro-
ker's 'fraud defeated his right to recover.
Braden v. Randies [Iowa] 105 N. W. 195.
Where a broker was to receive as compensa-
tion all above a minimum sum per acre and
a fixed sum besides, and he sold the land for
an advance upon the minimum, but reported
a sale for the minimum, held that he could
not recover the axlditional sum agreed upon.
Fulton V. Walters, 28 Pa. Super. Ct. 269.
Where a broker negotiated a sale of land be-
fore the details of the sale were fully ar-
ranged between him and his principal and
then, upon the principal's repudiation of the
arrangement, prepared a written contract of
sale, signed it as agent and put it on record
to annoy his principal and cloud his title.

held that he deprived himself of all right of
compensation. Lease v. Christy, 28 Pa. Su-
per. Ct. 507.

30. The concealment by an agent of facts
which are material to his principal's inter-
ests, especially after inquiry made, amounts
in law to fraud. Low v. Woodbury, 107 App.
Div. 298, 95 N. T. S. «36. Concealment of the
facts that the third party was not the owner
of tlie property proposed to be exchanged
with defendant, and was irresponsible, and
that the broker had a contract with the real
owner for a commission on the exchange
showed lack of good- faith on the part of
the broker, and he was not entitled to com-
missions. Id. Where the broker, when the
prospective purchaser objected that the land
should sell for $2.50 per acre less than asked,
said that that was enough but the owner's
price was as stated, it was not conclusive as
showing that the broker was not honestly
endeavoring to bring about a sale. Lewis v.

Susmilch [Iowa] 106 N. W. 624.
31. Fulton V. Walters, 28 Pa. Super. Ct.

269; Shropshire v. Adams [Tex. Civ. App.] 13
Tex. Ct. Rep. 540, 89 S. W. 448. Real estate
brokers are often commissioned by purchas-
ers to buy, but they cannot act for both sides
without their consent. Davenport v. Corbett,
98 N. T. S. 403. Where a broker has acted as
agent for both vendor and vendee, in the sale
of real estate, he cannot recover commis-
sions from the vendee, without bringing his
case within one of the established exceptions
to the general rule that an agent cannot re-
cover commissions from both parties. Keach
v. Bunn, 116 IlL App. 397.

32. Fulton V. Walters, 28 Pa. Super. Ct.
269.

33. Where a broker employed to sell on
commission receives a commission from the
buyer unknown to the seller, he cannot
recover his commission from the seller.
Rauer's Law & Collection Co. v. Bradbury
[CaL App.] 84 P. 1007. Where a broker era-
ployed to sell property arranged with a pros-
pective purchaser for a commission under
certain contingencies, vrhile his principal
was urging faira to sell for a higher price, he
could not recover commissions from such
purchaser upon consummation of the sale.
Tasse v. Kindt, 125 Wis. 631, 104 N. W. 703.

84. Keach v. Bunn, 116 111. App. 397; Was-
ser V. Western Land Securities Co. [Minn.]
107 N. W. 160, citing numerous authorities.
A petition in an action on a broker's con-
tract for the sale of land, which alleged that
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Where it was apparent that plaiatiS was not a mere middleman that only brought
the parties together and let them make their own exchange of property, but was an
active broker representing the other party, he could not recover commissions from
defendaat.^^ A broker employed to purchase land, who conceals from his employer
the fact that the vendor will pay the broker a commission for making a sale, has

the burden of showing perfect fairness in the transaction, and in the absence thereof,

equity will treat him as guilty of constructive fraud.^"

Procuring loan.^''—The contract of brokerage ia the matter of a loan differs

from one with respect to real estate in that it is not regarded as fully performed,

until the prospective lender aetually makes the loan or refuses because of the fault

or miscarriage of the principal.'^ Procuring an agreement to loan, subsequently

withdrawn, is not sufiFicient.^"

Necessity of hroher's contract leing in writing.*"—The necessity of the con-

tract between the broker and his principal being in writing, as bearing on his right

to recover commissions, is discussed elsewhere.*^

Amount of commissions and measure of recovery for services.*^—Where there

is no express agreement as to the amount of compensation, the broker can recover

only on the quantum meruit; *^ but where the complaint alleged full performance,

the plaintiff could not recover on a quantum meruit, when the loan negotiated was

not made on account of defects in defendant's title to premises offered as security.**

For breach of a contract to pay a broker for finding a purchaser for real estate,

the measure of damages is the commission agreed to be paid,*' or a reasonable com-

pensation for his services. *° Where real estate agents had expended considerable

effort in obtaining a possible purchaser and were induced to accept a small sum in

settlement of their claim for services, on the representation by the owners that they

had withdrawn the property from sale, whereas they had not done so, but after-

ward sold it to the purchaser procured by the agents, the fraudulent representation

were such as to avoid the settlement.*^

Actions to recover commissions. Parties.*^—The party technically liable to

pay the commissions must be made the party defendant.*' In an action by a

after undertaking the sale for defendant
plaintiff told him he had a purchaser that
would pay him $5,000 to bring about the pur-
chase, and that defendant assented to plaint-
iff's acceptance of the joint employment, was
not demurrable as showing a forfeiture of
plaintiff's right by acceptance of an incon-
sistent employment. Shropshire v. Adams
[Tex. Civ. App.] 13 Tex. Ct. Rep. 540, 89 S. W.
448.

35. Pinch V. Morford [Mich.] 12 Det. Leg.
N. 636, 105 N. W. 22.

36. Hanna v. Haynes [Wash.] 84 P. 861.

37. See 5 C. L. 454.

38. Duckworth v. Rogers, 109 App. Div.

168,. 95 N. Y. S. 1089. Plaintiff could not re-

cover commissions on proof that he obtained
a person willing to make the loan, but who
refused to do so because of defects in de-
fendant's title to tlie property offered as se-

curity. Stone V. Goodstein, 97 N. T. S. 1035.

Where an agent was employed to secure a
loan of not less than $220,000, but secured
nothing better than $210,000 and abandoned
the matter, he was not entitled to commis-
sions when his principal afterward took a
loan of $200,000 from the same party. Stone
V. Plaut, 96 N. T. S. 1030. If a loan broker
made a contract to obtain a $1,500 loan for

a customer upon commission, but failed to

do so and so reported, and If he was then
notified that the customer needed a loan of
$1,600 and a new arrangement for the nego-
tiating of such a loan was made, which the
broker also failed to make, and thereupon
the customer procured the money elsewhere,
the broker could not recover his commis-
sion, although he may have then negotiated
so as to procure a loan of $1,500 for his cus-
tomer. Davison v. Herndon [Ga.] 54 S. E. 92.

39. Duckworth v. Rogers, 109 App. Div.
168, 95 N. Y. S. 1089.

40. See 5 C. L. 454.
41. See supra, § 1.

42. See, also, Clark & SIcyles, Agency,
1652.

43. Prior contract fixing per cent, of com-
mission superseded by a later one naming
no fixed compensation. De Kremen v. Cloth-
ier, 109 App. Div. 481, 96 N. Y. S. 525.

44. Stone v. Goodstein, 97 N. Y. S. 1035.
45. Tuffree v. Binford [Iowa] 107 N. W.

425; Dol v. Fischer [S. D.] 107 N. W. 534.
46. Dol V. Fischer [S. D.] 107 N. W. 534.

47. Bowe V. Gage [Wis.] 106 N. W. 1074.
48. See 5 C. L. 454.

49. Laws 1866, p. 500, o. 264 (continued in

force by Laws 1882, p. 297, c. 410, § 1055, and
Laws 1901, p. 484, c. 466, § 1127), organized
the College of the City of New York as a
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broker for commission on an alleged sale made for defendant, the defendant cannot

file an answer in the nature of a bill of interpleader, by alleging that another broker

also claimed commission for making the sale.^° Under a general denial defendants

cannot only deny the contract as claimed, but can also prove the contract in fact

made and not performed by the plaintiff.^^

Pleading.^^—Cases involving the sufficiency of plaintiff's pleadings are cited in

the notes.^^ The defense of fraud or collusion to an action for broker's commis-

sions must be specially pleaded,^* also the defense of invalidity of an oral contract

with a broker under the New York statute.^'*

Evidence and burden of proof.
^^—In an action for commissions the broker must

prove his employment by preponderating evidence and the performance of service

pursuant thereto ;
^^ and in case of a subagent claiming commisssions of the ovsmer

for leasing property, the burden is on him to show the broker's authority to hire

him.^^ To charge a purchaser with liability for commissions requires satisfactory

proof of a special contract to that effect, for in the usual course of business it is

the seller and not the purchaser who pays the commission.^' In order to recover

his commissions when no sale was made a broker must prove that he procured a

purchaser ready, able, and willing to buy on the terms fixed,"" and that the failure

distinct body corporate. Laws 1882, p. 297,
c. 410, § 1056, made the members of the
board of education and the college president
trustees thereof. Laws 1895, p. 200, c. 168,

authorized the trustees to acquire a site for
new buildings. Held that a broker employed
by the trustees to purchase such site could
not sue the city for his commissions. Fidel-
ity & Deposit Co. V. New York, 108 App. Div.
263, 95 N. T. S. 752. The fact that Laws 1895,

p. 200, c. 168, provided that on application
by the trustees the comptroller of the city
should Issue city bonds to pay the expenses
incurred in securing the site showed that
the city could not be sued for the commis-
sions, at least until it had been put in de-
fault by failure to issue bonds. Id.

50. Hartsook v. Chrissman, 114 Mo. App.
558, 90 S. "W. 116.

31. Tracy Land Co. v. Polk County Land
& Loan Co. [Iowa] 107 N. "W". 1029.

.tz. See 5 C. L. 454.

63. Complaint liberally construed and held
to show sufficiently a compliance by the bro-
ker witli tne requirements of the contract of

sale, to entitle him lo commissions. Bower-
sox V. J. W. Hall & Co. [Kan.] 84 P. 557. Com-
plaint in an action for breach of contract by
employer, whereby the broker was deprived
of his commission for procuring a purchaser
held good after verdict. McAfee v. Bending
[Ind. App.] 76 N. B. 412. "Where a petition
properly alleges a contract of employment to
sell real estate, and avers facts showing a
full performance of duty to the employer and
the accomplishment of all he undertook un-
der the contract, it is sufficient. Toder v.

Randol [Okl.] 83 P. 537. Complaint held bad
for failure to allege employment of broker
to effect a sale. Morris v. Poundt, 99 N. T. S.

844.
64. Answer setting forth a collusive and

fictitious proposal of purchase on the part
of plaintiff and his uncle, held to state a suf-

ficient defense in an aciion for broker's com-
missions. McAfee v. Bending [Ind. App.] 76

N. B. 412.

65. The defense of the illegality of an un-

written contract for the sale of land by a
broker, in a first or second class city, under
Laws 1901, p. 312, c. 128 (Pen. Code, § 640d)
must be pleaded and Is unavailable under a
general denial. Cox v. Hawke, 96 N. Y. S.

433.

56. See 5 C. L. 454.

57. Staehlin v. Kramer [Mo. App.] 94 S.

W. 785. Insufficient showing that defendant
had placed the property "with plaintiff for
sale. Lederer v. McElroy, 98 N. Y. S. 247.
Held that plaintiff had not established by
a preponderance of evidence that a contract
existed between him and defendant for the
sale of the property. Krug v. Hendricks, 41
Wash. 410, 83 P. 417. Where by plaintiff's
own showing it appeared that his services
were not only unsolicited but also rendered
against the wishes and interests of defend-
ant, plaintiff could not recover commissions.
Morris v. Poundt, 99 N. Y. S. 844.

58. Southack v. Ireland, 109 App. Div. 45,

95 N. Y. S. 621.
59. Freeman v. Polstein, 97 N. Y. S. 1032.
CO. Clark v. Wilson [Tex. Civ. App.] 91 S.

W. 627; Shapiro v. Nadler, 99 N. Y. S. 879.
The broker must show that the proposed
purchaser was financially able to purchase
on the terms proposed. Sherburn Land Co.
V. Sexton [Iowa] 106 N. W. 378. Where a
broker was employed to sell land at a fixed
price, or any other price below that which
was consented to by the owner, he liad the
burden of proving that he produced a pur-
chaser, with whom the owner reached an
agreement and who was able and willing
to carry out the agreement. Blackledge &
Blackledge v. Davis [Iowa] 105 N. W. 1000.
And where the purchaser was to exchange
other land for that of the broker's employer,
the broker was required to show that the
purchaser had title or could convgy the
land, though he were financially able to re-
spond in damages on a failure of title. Id.
Broker not entitled to ' commissions where
purchaser unwarrantably refused to com-
plete the purchase on account of a mortgage,
when the owner was able to perform the con-
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to sell resulted from the owner's fault.^^ A broker employed to procure a loan,

to recover his commissions, must show that the loan was actually made.''^ Where
the contract was for the exchange of real estate, "subject to inspection of land fur-

nished by each party" within 15 days or the trade to be considered closed, the broker

to recover must show a failure of defendant to inspect the land of the third person."-''

Cases discussing the admissibility "* and sufficiency °° of evidence in such actions

are referred to in the notes.

tract at the time for the passing of the title.

Shapiro v. Nadler, 99 N. Y. S. 879. Where the
evidence showed that the sale was consum-
mated on the owner's terms, it was not error
to omit to charge that plaintiff must show
that the purchaser was able; ready and will-
ing to complete the purchase on the terms
prescribed. Lewis v. Susmilch [Iowa] 106
N. W. 624.

61. Where the purchaser was unable to
pay the cash himself, but relied upon a third
person to furnish the money for the first

cash payment, it was not necessary for the
broker to show that the purchaser himself
was able to pay, but if he could have pro-
cured the money from the third person and
the sale failed through the owner's fault,
the commission was earned. Clark v. Wilson
[Tex. Civ. App.] 91 S. W. 627. But the bro-
ker must show, in addition to the pur-
chaser's readiness and willingness to buy,
that the third person was ready, willing, and
able to furnish the funds for the cash pay-
ment. Id. And it was not necessary for the
broker to show that the purchaser was of
such financial responsibility that his notes
would have been good for the balance, irre-
spective of the vendor's lien, no such stipu-
lation being contained in the contract of
sale. Id.

62. Duckw!Orth v. Rogers, 109 App. Div.
168, 95 N. Y. S. 1089.

63. Stotts V. Miller [Iowa] 105 N. W. 127.

64. Where, on a proposed contract of sale
of land, an agreement to pay a further com-
mission "at time and place of passing title,"

was indorsed, evidence of an oral agreement
making it a condition of the payment of such
commission that the purchaser should take
title was admissible. Hancox v. Appleton, 96
N. Y. S. 1029. Evidence in regard to negotia-
tions "with person claiming to act as agent
held admissible, not to bind the buyer by the
acts of an alleged agent, but to show that
through him the parties were brought to-
gether and the sale brought about. lAdiana
Fruit Co. V. Sandlin [Ga.] 54 S. E. 65. In
an action for services rendered in the pur-
chase of property, testimony that defendant's
agent solicited witness to induce plaintiff to
negotiate for the purchase of the property
and that -witness represented to plaintiff

that the agent was authorized to employ
him, was admissible to show plaintiff's em-
ployment by defendant's agent. St. Louis
S. W. R. Co. V. Irvine [Tex. Civ. App,]
89 S. W. 428. In an action by a broker
for his commissions, a release by the pur-
chaser procured, of his rights undei; the
owner's receipt binding him to sell the land,
was admissible to show that the purchaser
was then insisting on his right to complete
the sale, but not as a recognition of his right
by the owner. Clark v. Wilson [Tex. Civ.
App.] 91 S. W. 627. A letter written by

plaintiff to defendant, pending plaintiff's
negotiations with a prospective purchaser,
stating that he had interested such pur-
chaser in the land, was admissible. Lewis v.

Susmilch [Iowa] 106 N. W. 624. In an ac-
tion for a broker's commission, a letter fronri

the purchaser to plaintiff relating to the land
involved, was admissible on an issue of an
alleged settlement. Wallick v. Lynch [Iowa]
106 N. W. 617. Evidence with reference to
the sale of a residence, which "was part of the
property placed in plaintiff's hands, was ad-
missible to show the conduct of the parties
under the agreement between them as to the
sale of property. Tufflree v. Binford [Iowa]
107 N. W. 425. Testimony as to a statement
made by defendant as to when he thought
the sale of his property was complete "was
also admissible as showing his conduct with
reference to what he thought were his con-
tract obligations. Id. Evidence of conversa-
tion bet"ween the broker and purchaser in
negotiating, if the result is communicated to
the principal, is admissible. McDonald v.

Smith [Minn.] 108 N. W. 291, distinguishing
Rutherford v. Selover, 87 Minn. 495, 92 N.
W. 413. In an action for commissions, where
the broker showed that he had given a re-
ceipt for money paid on account of the price
of the land sold, such receipt was admissible
in evidence. Tebo v. Mitchell [Del.] 63 A.
327. Where plaintiff's complaint showed only
that within two yesars prior Lhereto defend-
ant became indebted to plaintiff's assignor
in a sum for services rendered, it "was com-
petent to show that even if the services were
rendered, they created no indebtedness
against defendant, and defendant's failure to
set up as a defense that assignor had re-
ceived a commission fronn the other party did
not preclude defendant from offering evi-
dence thereof. Rauer's Law & Collection Co.
V. Bradbury [Cal. App.] 84 P. 1007. The af-
firmative answer of the purchaser procured
to the question whether he was ready, will-
ing and able to comply with the terms of
sale, was not objectionable as the opinion of
the witness. Clark v. Wilson [Tex. Civ. App.]
91 S. W. 627.

65. Evidence sufficient to Justify finding
that plaintiff was agent for the sale of land.
Kingsley v. Wheeler [Minn.] 104 N. W. 543.
Evidence insufficient to establish the making
of a contract to pay plaintiff $1,000,000 for
procuring and furnishing data relating to
the prospective purchase of the securities
and control of a certain railroad. Mengis v.

Fitzgerald, 108 App. Div. 24, 95 N. Y. S. 436.
Evidence that the purchaser who offered to

buy at the price fixed and did not have in his
possession at the time sufficient funds to
make the cash payment required, could have
obtained them the next morning, was suffi-

cient to show the purchaser's ability to buy.
McDermott v. Mahoney [Iowa] 106 N. W. 926.
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Questions for jury.^^—^Where no exclusive agency has been given and more than

one broker has been engaged in leasing property, the question whether a particular

broker was the efficient cause of the completed transaction is ordinarily for the

jury; "' and whether the broker had knowledge of a minor's interest in the land,

which caused a failure of tlie sale, before he obtained the purchaser waa a question

for the jviiy."* Where an action for a broker's commission for procuring a pur-

chaser was defended on the ground that the broker was to receive' the commission

only if a sale was made to the purchaser, the question of whether such was the

agreement was properly submitted to the jury.*^

Defenses.'"'—Where two brokers are engaged jointly in negotiating a transaction,

both are bound by the acts of one of them, and subject to any defense arising there-

from.'^ Where a broker sold property under a contract of lease with an option to

purchase, his claim of commissions was not barred until three years from the date

of the exercise of the option to purchase.'^

BUILDING AND CONSTRUCTION CONTRACTS.

8 1. Tfce Contract) Sufficiency and Inter-
pretation (481).

§ 2. Performance of Contract (482), Im-
possibility of Performance (485). Destruc-
tion of Subject-Matter (485).

g 3. Modification of Contract, and
Clianges in Flans and Specifications (485).

S 4. Extra -WorkL (485).
« 5. Delay in Performance (486).

§ 6. Termination ot Cancellation of Con-
tract (488).

§ 7. Completion by OTraer or Tlilrd Per-
son (488).

§ 8. Architect's and Other Certificates of
Performance, and Arbitration of Disputes
(489).

g 9. Acceptance (491).
9 10. Payment (492).
§ 11. Snhcontracts (492).
g 12. Cionds (493).
g 13. Remedies and Procedure (496).

Finding for defendant on testimony which
was such as to warrant a finding either way,
not disturbed. Neumann v. Welkowitz, 97
N. Y. S. 980. Under the evidence, held that
a broker had no reason to complain of the
allowance to him of $300 as commission for
services in the 'exchange of properties. Lucas
V. County Recorder [Neb.] 106 N. W. 217.

Evidence held to show that defendant was
not the owner of the property, that the bro-
kers "knew it, and had released their claim
for commission as against the sellers, be-
cause of ,the receipt of commissions from
the buyers. Weiss v. Bleier, 98 N. Y. S. 539.

Where It was proved that a broker's services
were worth $1 per acre for furnishing a pur-
chaser and they were worth the same for
"selling" and, defendant admitting the "Sell-

ing." the action was tried on the theory that
services in "selling" and "furnisliing a pur-
chaser" were the ,'sam^, the court did not err
in charging that if the jury found plaintiff
entitled to a commission for "selling" they
should determine the value thereof. Walllck
V. Lynch [Iowa] 106 N. W. 617.
EiVideuce sulllcient to present question: Of

the broker's right to recover commissions,
though the sale was not completed. Clark
V. Wilson [Tex. Civ. App.] 91 S. W. 627.
Whether the failure to consummate the sale
was owing to default of the principal. Seid-
man v. Rauner, 99 N. Y. S. 862. Whether the
contract was to pay commissions when the
last payment was made by the purchasers
or when the contract was signed by them.
Tracy Land Co. v. Polk County Land & Loan
Co. [Iowa] 107 N, W. 1029. Whether commis-
sions were to be paid before title passed. De

Kremen v. (Jlothier, 109 App. Blv. 481, 96
N. Y. S. 525. W^hether there was a contract
by which plaintiff's commission did not be-
come due until there had been a lease signed
by the parties. Benedict v. Pincus, 109 App.
Div. 20, 95 N. Y. S. 1042. Evidence that de-
fendant was liable for broker's, services in
making a purchase of property held suffl-
cient to go to the jury, although the con-
tract of purchase and deed were in defend-
ant's wife's name. Bloch v. Lowe, 99 N. Y.
S. 951.

66. See 5 C. L. 455.

67. Cadigan v. Crabtree [Mass.] 78 N. E.
412.

68. O'Nell V. Printz, 115 Mo. App. 215, 91
S. W. 174.

69. An instruction that plaintiff, on find-
ing a. customer able, ready and willing to
buy for the agreed price, was entitled to his
commission without reference to whether the
sale was completed was not erroneous, as It

must have been understood to have been ap-
plicable only in case the issue was found for
plaintiff. Taylor v. Schofield [Mass.] 77 N. B.
652.

70. See 5 C. L. 455.

71. Where one undertook to show defend-
ant the land to be taken in exchange, sub-
ject to inspection, and agreed that defendant
might inspect other lands also, both brokers
werg bound by such agreement and neither
could recover commissions if the transaction
failed as the result of such inspection.
Stotts V. Miller [Iowa] 105 N. W. 127.

72. Coates v. Locust Point Co. [Md.] SI
A. 625.
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Matters common to all contracts '' or peculiar to contracts for public works ^*

are treated elsewhere.

§ 1. The contract; sufficiency and interpretation.''^—The usual rules as to tke

requisites, form, and validity of the contract, apply.''^ The terms of an oral con-

tract,^' and whether the work was doine under an oral or a written contract,'* axe

question* of fact. Where the enforceable provisions of the contract can be severed

from those unenforceable, the former will be upheld though the latter fall.'* A
contract to perform services as an architect is not invalid because made before ob-

taining an architect's certificate as required by statute.^"

Interpretation.'^'^,—As in the case of all other contracts, the intention of the

parties gathered from the entire instrument must control.^^ The ordinary rules

of construction apply, and applications thereof will be found in the note.*' The

73. See Contracts, 5 C. L. 664.

74. See Public Contracts, 6 C. L. 1109.
75. See 5 C. L. 456.

76. Evidence outside of plaintiff's testi-

mony being sufficient to show thai; archi-
tect's services were rendered at the instance
and by the direction of decedent, this raised
an implied obligation to pay for them. Buck-
ler V. Kneezell [Tex. Civ. App.] 91 S. W. 367.

As to a certain item, circumstantial evidence
held to show that the services were rendered
at decedent's request. Id.

MntnalltT-: Contract to crush and furnish
to the receivers of a railroad 100,000 cubic
yards of stone ballast "at the rate of four
hundred cubic yards per day until the com-
pletion of this contract," held mutual and
binding upon the receivers as to the full
quantity of 100,000 cubic yards, where the
receivers covenanted to furnish the "tracks
necessary for the prosecution of the work,"
to furnish transportation for men, tools, etc.,

"to be used upon the work," and it was
agreed that payment should be made upon
monthly estimates "until the completion of
the contract." Quigley v. Spencer Stone Co.
[C. C. A.] 143 F. 86. Contract not deprived
of mutuality by provision that receivers' en-
gineer should be arbiter of controversies and
that plainti:Ks should have no cause of ac-
tion except such as might be found to exist
under his final certificate. Id.

Public policy: That a member of a firm
doing railroad construction work employed
the engineer of the railroad company to do
certain work not in conflict with his duty
to the railroad company when the latter
knew of the employment, was not contrary
to public policy. Condon v. Callahan, 115
Tenn. 285, 89 S. W. 400.

77. Conflicting evidence as to contract for
drilling a well considered and held to sup-
port finding that contractor was to be paid
for whole distance drilled regardless of
whether water was found or not. Irby v.

Phillips, 40 Wash. 618, 82 P. 931.

78. Evidence held to sustain a finding
that a well was sunk by plaintiff under a
verbal contract and not under a certain
other written one. Hahl v. Deutsch [Tex.
Civ. App.] 94 S. W. 443.

79. Where provisions as to main channel
of drainage canal were Illegal for failure to
advertise and receive bids while those as to
collateral channel were not. Sanitary Dist.
V. McMahon & Montgomery Co., 110 111. App.
SIO.

7Curr. Law— 31.

80. St. 1901, p. 641, c. 212. Fltzhugli V.

Mason [Cal. App.] 83 P. 282.
81. See 5 C. L. 456.

83. Milske V. Sfeiner Mantel Co. [Md.] Si
A. 471. Where possible, due weight should
be given to all the provisions, Instruction
erroneous which in effect charged owner for
delay regardless of diligence and good faith
in procuring the right of way for a canal,
where, construed as a whole, contract re-
lieved him from liability for unavoidable de-
lay though plaintiff had contracted ta com-
plete the work within a certain time. Sani-
tary Dist. V. McMahon & Montgomery Co.,
110 111. App. 510.

83. In a contract to furnish and fit doors
and screens payment to be made "on satis-
factory completion of the work," the owner's
satisfaction related to the contractor's man-
ner of executing the contract and not to the
owner's dissatisfaction with his own selec-
tion. Higgins Mfg. Co. v. Pearson [Ala.] 40
So. 579. Contract held not to require parts
of certain buildings to be all "cabinet work."
Hart V. Carsley Mfg. Co., 116 111. App. 159.
Provision of contract that contractor should
provide piping for the condejiser for an elec-
tric light plant, the discharge from the con-
denser to run to a filter, did not require con-
tractor to furnish the flilter. Robertson v.
Grand Rafiids [Minn.] 104 N. W. 715. pro-
vision requiring contractor to maintain In-
suTSince against accidents in connection vrith.
the work "embraced in the contract," held
to require contractor to maintain the entire
insurance at his own expense, where the con-
tract called .for extra work as well as for
general work. Seretto v. Rockland Ry. Co.
[Me.] 63 A. 651. An allusion to five per cent.
fees in the letter of an architect with ref-
erence to his employment considered and'
held not to constitute a term of the contract
and defendant was bound to pay only the
regular fees. Fitzhugh v. Mason [CaL App.]
83 P. 282. Where contract provided for pay-
ment only for material actually used, there
can be no recovery for material merely
strung along line of canal. Dyer v. Middle
Kittilas Irr. Dist, 40 Wash. 238, 82 P 30L
Where contractor assigned to his surety
such "plant" as he might own In the event
of his failure to complete the contract, the
word "plant" Included lumber and other ma-
terial intended to be used in the building
and horses, carts, etc. Wood v. United
States Fidelity & Guaranty Co., 143 F. 424.
Contract to furnish and erect all structural
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contract proper and the specifications should be considered together where neces-

sary to properly understand them.** A bond given for the performance of an ab-

solute and unconditional contract is a mere collateral agreement and cannot add

t() or change the terms of the original contract.*" •

Fraud, misrepresentations, and mistake,^'^ are fully treated elsewhere.

§ 2. Performance of contract.^'—If there is no agreement as to how the work

shall be done, it is implied that it be done in a workmanlike manner.** The con-

tractor is bound to exercise the ordinary care and skill of the business and is liable

in damages for negligent injury to the property with which he deals.*' So, too,

architects engaged to draw plans impliedly represent that they have the necessary

skill, and are liable for damages resulting from their failure to possess it, or from

negligence in doing the work.^"

iron, field riveting, drilling, etc., for a ware-
house, required the contractor to do only the
iron work and did not include stone, brick
and cement work, on which it was to rest.

Hayes v. Wagner, 220 111.' 256, 77 N. E. 211.

Contract to furnish a steel tank for a school
building consisted of two letters specifying
the dimensions of the tank, and a part of the
specifications for the erection of the build-
ing which was made a part tliereof by ref-
erence in the letters. Specifications provided
that the tank should be made up in sections
"riveted and caulked." Held, the provision
requiring plaintilf to assemble the parts were
a part of the contract and -were not merely
referred to for the purpose of fixing dimen-
sions. New Jersey Boiler Co. v. Concord
Const. Co., 99 N. X. S. 316. Under the cus-
toms of the steel structural business, where
an iron company contracts to construct a
steel building, the steel to be paid for by
the ton, the iron company is not required to
make a deduction for rivet holes and cuttings

) in making parts to fit. Commercial Tribune
. Bldg. Co. V. PotthofE & Frey Iron Co., 7 Ohio

C. C. (N. S.) 432. A contract reciting that it

was entered into for the purpose of tooriiEg

one -weU, but stating that plaintiff should re-
ceive a certain price per foot "for each and
every v/ell v,^hen completed," "^vas not an un-
dertaking to sink more than one well. Hahl
v. Deutsch [Te.x. Civ. App.] 94 S. "W. 443.

Where contract made its own construction
by the owner final, and provided for two
coats of plaster and "carpet float for cal-
clmining walls," owner could construe pro-
vision as requiring three "walls. Sweatt v.

Hunt [Wash.] 84 P. 1. Where it was provided
that if defects in a well could not be reme-
died within one year and the well made to
do good work, defendant would repay the
contract price, it was error, in an action
for the price, for the court to add to the
contract "and to furnish sufficient water as
contemplated and understood by the par-
ties." Pilot Point Waterworks v. Fisher
[Tex. Civ. App.] 93 S. W. 529. Where a con-
tract with a city to construct a tunnel pro-
vided that no allowance would be made the
contractor for "quicksand, haTiIpnn or
bfoulders," but that additional compensation
would be made for rock excavation where
the tunnel was partly in earth and partly
in rock, the contractor was not entitled to
allowance for removing boulders under the
designation of "rock excavated partly in
earth," nor for hardpan under the name of
"conglomerate" found in the eartli section

of the tunnel. City of Chicago v. Duffy, 117
111. App. 261. Question of scope of di-edging
contract held one for the jury "where con-
tract itself did not specify the extent of the
work and evidence was conflicting. Monon-
gahela & W. Dredging Co. s'. Jones & Laugh-
lins Steel Co., 144 F. 312. Provision in rail-
road construction contract that "solid rock"
shall include material which in the judg-
nient of tlie engineer "cannot be moved
without blasting" has reference to such ma-
terial as cannot be so removed without
blasting consistent with practical railroad
construction, and may include material
which can be moved without blasting but
only in an impractical way. Fruin-Bambrick
Const. Co. V. Ft. Smith & "W". E. Co., 140 F.
465. A provision for stipulated damages for
delay considered and held too indefinite for
enforcement and no specific amount was
stated on which the percentage of deduc-
tion ]night be computed. Robertson v. Grand
Rapids [Minn.] 104 N. "W. 715.

84. Where specifications were attached to
contract and the t"W"o contained references
to each other. Central Bitulithic Pav. Co. v.

Mt. Clemens [Mich.] 12 Det. Leg. N. 996, 106
N. W. 888.

S5. Plaintiff having .entered into an abso-
lute and unconditional contract to construct
and' complete a building within a specified
time could not be relieved from the loss
caused by the blowing down of the building
by an unusual storm because of a provision
in the bond that neither principal nor surety
should be liable for any damage caused by
act of God. Milske v Steiner Mantel Co.
[Md.] 63 A. 471.

86. See Fraud and Undue Influence, 5 C. L.
1541; Mistake and Accident, 6 C L. 678.

87. See 5 C. L. 459.
88. Schindler v. Green [Cal. App.] 82 P.

631. Where there was no provision as to
how windows should be placed it was im-
plied that they should be placed in a work-
manlike manner. Id.

89. Liable for destruction of well. Don-
nan V. Pennsylvania Torpedo Co., 26 Pa. Su-
per. Ct. 324. Where petition in action for
failure to install a heating plant stated a
cause of action for injuries to the building
and was sustained by proof of expenditure
of money for repairing the floor where de-
fendant had cut openings, a motion in ar-
rest of judgment -for plaintiff was properly
denied. Olson v. Brison [Io"wa] 106 N, W. 14.

ftO. Instruction that certain architects en-
gaged to draw plans for and superintend
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Whether the contract has been performed is ordinaril)' a question of fact."'- A
literal, compliance with the teitris of the contract is not necessary, but a substantial

performance in good faith authorizes a recovery of the contract price "^ less a rea-

sonable allowance for inadvertent and trivial errors and omissions.""

A contractor who undertakes to furnish the material and perform the work to

the satisfaction of the owner/* or the architect,^' is bound to do so, and an honest,

reasonable objection on his part is a good defense to an action for the price."" A

plaintiff's building and tliereby guaranteed
that they had the necessary skill and would
use -roper care In drawing said plans, and
if tliey did not possess such skill or if they
were negligent causing loss to plaintiff in
the particulars complained of they were lia-

ble, "w^as not vague or uncertain. Dysart-
Cook Mule Co. v. Reed, 114 Mo. App. 296, «9
a. W. 591. Not error to fail to present to
jury allegation of petition that the archi-
tects misrepresented the plans where there
^vas no evidence of that fact. Id.

01. On the evidence held not error to re-
fuse to instruct verdict for defendant in ac-
tion for boring a well. J. M. Guffey Petro-
leum Co. V. Hamill [Tex. Civ. App.] 94 S. W.
45S.

93. Bergfors v. Caron [Mass.] 76 N. E. 655;
Ramstedt v. Brooker, 98 N. Y. S. 1044. Evi-
dence held to show substantial performance
of contract for concrete work where de-
fendant contended that the work did not
comply with the contract and specification
but furnished no copy of either. Camp v.

Behlow [Cal. App.] 84 P. 251. Evidence held
to justify finding that contractor substan-
tially performed contract so far as related to
character of the work. Hart v. Carsley Mfg.
Co., 116 111. App. 159. Finding that petitioner
did not fully perform and that $25 should be
deducted from contract price held consistent
with finding that petitioner acted in good
faith and substantially performed. Berg-
fors V. Caron [Mass.] 76 N. E. 655. Where
an architect contracted to draft plans for a
building which could be constructed within
the cost of $450,000, but the plans drafted
were for a building "which "would cost nearly
$200,000 more, 'there was no substantial per-
formance. Horgan & Slattery v. New York,
100 N. Y. S. 68. That certain clothes closets
did not have three coats of plaster was not
as a matter of la"w" such nonperformance as
to defeat recovery on the contract, and the
question should have been left to the j.ury.

Ramstedt v. Brooker, 98 N. Y. S. 1044. Con-
tract for $1,400; defects could be remedied
for $177. Recovery for difference. Burgi v.

Rudgers [S. D.] 108 N. "W. 253. Rule covers
only inconsiderable details and cannot be
extended to material parts entering into the
substance of the contract. Bush v. Jones
[C. C. A.] 144 F. 942. Waterproofing cellar

where it was deemed of sufficient importance
to require a guaranty. Id. Where contract
required screens of bronze wire fitted with
"Laramir checks" and such checks were not
used ~and the wire was merely "bronzed,"
there was no performance allowing recov-
ery on the contract. Higgins Mfg. Co. v.

Pearson [Ala.] 40 So. 579. Evidence insufH-
cient to support finding .that misplacing
windows was a trivial imperfection. Schin-
dler V. Green [Cal. App.] 82 P. 631. De-
fendant's contention that the interior of cer-

tain parts of his buildings were all to be

"cabinet work" held not sustained by the
contract and evidence. Hart v. Carsley Mfg.
Co., 116 111. App. 159. Evidence held to show
'failure to perform items amounting to some
25 per cent, of the work so that a Judgment
as for substantial performance could not be
sustained. Lashinsky v, Silverman, 48 Misc.
501, 96 N. Y. S. 135. Even where there is

only a trivial variance the contractor must
have acted in good faith and lionestly^ have
endeavored to coi"nplete the work properly
before recovery can be had, if the variance
is such as to entitle the 0"wner to recover
damages to enable him to complete it.

Schindler v. Green [Cal. App.] 82 P. 631.

Plaintiff not entitled to a lien where he re-
fused to properly place certain 'W"indO"ws and
the cost to properly change exceeded $10. Id.

93. Where part of the work which a sub-
contractor agreed to do consisted in digging
a trench, but he did not dig the trench, he
could not recover the full contract price
though the omission was excusable and
though the principal contract made it the
duty of the contractor to dig the trench.
Scanlon v. Muller, 98 N. Y. S. 662. Instruc-
tion that jury should not deduct any sum on
account of unfinished work held erroneous
where there had been no previous deduction.
Wood V. Robertson, 85 N. Y. S. 338. De-
fendant should have been allowed a deduc-
tion from the contract price by reason of

-

contractor's failure to deliver certain vases
in a perfect condition. Moore v. Milwaukee
Monument Co. [Wis.] 104 N. W. 1013. Where
contractor failed to deliver prei-nises .free
from liens as agreed, but the amount thereof
was properly allowed the owner in an ac-
tion for the contract price, a lien "was no
longer a bar to a recovery of the balance
in the absence of agreement to that effect.
Wyman v. Hooker [Cal. App.] S3 P. 79.

94. Meacham v. Gardner, 27 Pa. Super. Ct.
296. It was error for the court to admit
evidence of a custom in regard to acceptance
of walls "where the contract required work
and material to be satisfactory to the owner.
Id.

95. A provision that if labor or material
is not satisfactory to the architect, the con-
tractor will supply others that will be sat-
isfa,ctory to him, binds the contractor to sat-
isfy the architect. Payne v. Roberts [Pa.]
64 A. 86.

96. Owner is bound to exercise good faith
and cannot avoid liability for compensation
by a mere arbitrary claim of dissatisfaction.
Higgins Mfg. Co. v. Pearson [Ala.] 40 So.
579. Hold error to affirm the point that if

jury believed plaintiff's evidence they should
find that owner was satisfied with plaintiff's

work at time it was done, as jury should de-
termine from all the evidence -whether owner
was in fact satisfied. Meacham v. Gardner,
27 Pa. Super. Ct. 296. Court should not have
told jury that if owner's words and actions
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guarantee of results where the kind of material and manner of construction is pre-

scribed by the owTier refers only to a compliance with directions and to work about

which the contractor has discretion.^^ Performance according to contract may be

waived by the conduct of the parties.^' An oral notice of defects, to the contractor

is not sufficient where the contract requires a written one.'*" The contractor is not

liable for errors in plans of the architect not patent on their face, or for errors

not easily detected.^ If he voluntarily abandons the work unfinished, he cannot

recover for services performed but not of value to the owner.^ Neither the con-

tractor nor his surety can escape liability for failure to comply with the terms of

the contract by getting possession of a mortgage on the property and bidding it in

at foreclosure sale.*

The owner cannot predicate rights on nonperformance due to his own default.*

He is not excused from liability for a breach because of his failure to secure fvmds

under a collateral agreement with a third person, in the absence of a provision to the

contrary." The full contract price cannot Ije recovered for only partial perform-

ance, though full performance is prevented by the owner.*

at the time Indicated that the job was sat-
isfactory he could not In a subsequent year
defeat plaintiff's claim by claiming that it

was unsatisfactory since owner might have
discovered defects later which justitted him
in deciding against plaintiff. Id.

07. A clause in the specifications with
reference to the concrete work and water-
proofing of a cellar that the whole should
be made "perfectly watertight and guaran-
teed" was not a guarantee that the cellar
should be watertight where the manner of
construction and material were prescribed
in detail, but a guaranty only of compliance
with the specifications and the effectiveness
of work about which the contractor had dis-
cretion. Bush V. Jones [C. C. A.] 144 P. 942.

98. Where part of a tunnel was con-
structed with only two rings of brick instead
of three as called for by the contract but
the city required the contractor to put a
third ring inside the others, which he did at
his 0"wn expense thereby reducing the inside
diameter tlie city could not thereafter re-
quire him to rebuild with the required di-

ameter or charge him with the cost to so. re-
build. City of Chicago v. Duffy, 117 111. App.
261. Provision in a contract for convict
labor, allowing, plaintiff the use of a. certain
kiln in process of construction by defend-
ant held waived by failure to complain and
by the substitution, of an agreement for an-
other kiln. P. H. Mills Co. v. State, 110
App. Div. 843, 97 N. T. S. 676.

90. Sweatt v. Hunt [Wash.] 84 P. 1.

1. Herbert v. Weil, 115 La. 424, 39 So. 389.

2. Where contract made completion and
acceptance of work a condition to payment
for digging well. Miller v. Mason City &
Ft. D. R. Co. [Iowa] 108 N. W. 302.

3. Mercantile Trust Co. v. Hensey, 27
App. D. C. 210.

4. Instruction that it Is Implied in all
building contracts that owner 'will keep
work which necessarily precedes that cov-
ered by the contract so far advanced that
the contract work may be done held justi-
fied by the evidence. Hart v. Carsley Mfg.
Co., 116 111. App. 159 Where a contract to

drill a well provided that no charge should

be made until the well had been tested and
found to produce 20 barrels of water daily,
required the owner to make a test within
30 days from completion, and plaintiff to
"come back and drill deeper" if the well was
not accepted, but the OTvner failed to make
the test, he could not avoid liability for the
contract price, because the well did not
produce 20 barrels. Hagadorn v. McNair, 109
App. Div. 759, 96 N. T. S. 417. Where a con-
tract to repair a well provided that in case
defendant could not make the well do good
work within one year he would repay the
contract price and there was no evidence
that during that time defendant had con-
trol of the well, but the evidence tended to
shdw that plaintiff's negligence prevented
defendant from remedying the defects it

was error to submit to the jury the ques-
tion whether the well was under the con-
trol of defendant Pilot Point .Waterworks
V. Fisher [Tex. Civ. App.] 93 S. W. 529.
Positive refusal on the part of the owner to
pay instalments unless security is furnished,
which the contractor is under no obligation
to give, relieves the contractor from fur-
ther performance on his part. Refusal to
pay an instalment due on a launch. Michi-
gan Yacht & Power Co. v. Busch [C. C. A.]
143 P. 929. As part of contract to build a
launch contractors were to loan plaintiff
free of charge another launch until delivery
of the one contracted for. Held boat loaned
was not security for performance of the
contract so that the fact that defendants
sold her would justify plaintiff in refusing
to pay an instalment until further security
was given. Id.

5. The mere fact that the owner was dis-
appointed In securing the money which was
to cover the contract price did not avoid
his liability on the contract although the
contractor knew of the plan by which it was
to be secured. Smith v. Ka.ufman, 30 Pa.
Super. Ct 265.

0. Where thus prevented, plaintiff could
not recover full pripe for only three-fourth.s
of the work there being no proof of the
reasonable value of work done or omitted,
or of prospective profits lost. Polstein v.
Miller, 97 N. T. S. 211.
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In the absence of a stipulation to the contrary, the contractor may employ
others to perform a part or all of the work.''

Impossihility of performance.^—Impossibility of performance does not prevent

liability under an absolute contract."

Desiruciion of sviject-matter}"—A loss sustained by the destruction of a build-

ing before it is completed ^^ or accepted, where acceptance is a condition precedent

to payment,^^ must be borne by the contractor in the absence of an express provi-

sion to the contrary,^" but in such case the owner is bound to permit the contractor

to complete his contract by rebuilding.^* One undertaking to erect buildings on

foundation walls already constinicted is entitled to recover the amount earned under

the contract iipon the collapse of the foundations prior to the completion of the

work, where there was nothing to indicate to him, upon a proper inspection, that

they were defective.^^ And this is true though the other party was also ignorant

of the incompetency of the person who built them."

§ 3. Modification of contract, and changes in plans and specifications}''—

-

A provision giving the owner's engineer power to direct and superintend the exe-

cution of the contract does not give him general power to change its terms or to

extend the time for eompletion.^^ An owner who' repudiates the entire contract

cannot claim the benefit of a provision therein that changes shall be made without

increase in the total cost.^*

§ 4. Extra worTc^"—The contract, plans, and specifications, must control in

the absence of fraud or mistake, and the contractor cannot recover extra for labor

or material en^braced therein.^'- The owner is, however, bound to pay for work per-

7. Contract with member of a Arm of
architects to construct a house which firm
had planned authorized member to employ
others so as to entitle the latter to a lien.

Vickery v. Richardson, 187 Mass. 53, 75 M.
E. 136.

8. See 5 C. L. 461.

9. Where contract was absolute to drill a
certain well, owner was not guilty of breach
because he refused to allow contractor to

drill another. T. B. Law & Co. v. Paxton
[Mo. App.] 93 S. W. 354.

10. See 5 C. L. 462.

H. By act of God. Milske v. Steiner
Mantel Co. [Md.] 63 A. 471.

12. Destruction of the property before ac-
ceptance and before the owner derives any
benefit therefrom bars a recovery of com-
pensation under a contract providing for
payment upon acceptance. Louisville Foun-
dry & Machine Co. v. Patterson [Ky.] 93

S. W. 22. Where an elevator was to be paid
for when accepted by the architect, the fact
that the tenants of the building were per-
mitted to use the elevator was not suffi-

cient to show an acceptance by the archi-

tect before the building was destroyed by
fire. Id.

13. Storm when building nearly com-
pleted. Milske V. Steiner Mantel Co. [Md.]
63 A. 471.

14. Where building was blown down by
storm. Milske V. Steiner Mantel Co. [Md.]
63 A. 471.

15. In an action by a subcontractor
against the contractor, the question whether
the collapse of a wall was due to plaintiff's

negligence or to defects in the cellar walls
built by a third person was for the jury.

Colgan V. O'Rourke [Pa.] 64 A. 629.

18. Colgan V. O'Rourke [Pa.] 64 A. 529.

17. See 5 C. L. 4C2.

18. Sanitary Dist. v. McMahon & Mont-
gomery Co., 110 111. App. 510. Statement by
president of defendant railroad company that
whatever its chief engineer agreed to do
with reference to the work under a contract
with plaintiff for drilling wells would be
satisfactory to the company did not author-
ize engineer to modify the terms of the "writ-
ten contract which provided that plaintiff
should have no compensation for delay. Mil-
ler V. Mason City & Ft. D. R. Co. [Iowa] 108
N. W. 302. Modification of a contract to drill
wells for a railroad company, made by its

engineer to the eifect that plaintiff should
have compensation for delay, even if au-
thorized, could have reference only to well
on which plaintiff was then working. Id.

19. Lien could be maintained. Vickery
V. Richardson, 189 Mass. 53, 75 N. E. 136.

, 20. See 5 C. L. 463.

21. Though contractor failed to notice the
marking "granite floor" on the blueprints,
he could not recover extra for the granite.
Moore v. Milwaukee Monument Co. [Wis.]
104 N. W. 1013. Where the general character
of the carving to be done o'n certain stones
was indicated by the blueprints, and the
working models and drawings thereafter
furnished according to the contract were in
accord with the general character of the
carving Indicated by the blueprints, plaint-
iff could not. recover extra compensation for
the elaborateness of the carving required
by the models. Id. Where an offer to fur-
nish lumber at a certain price with an ad-
ditional charge for extras was accepted with
the proviso that the price named should in-

clude all extras and thereupon the lumber
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formed by his consent and accepted by liim though not covered by the contract,^^

and for extra work rendered necessary, by his acts or omissions ^^ or those of his

agents.^* The contractor may ordinarily recover as for a breach of the contract

for extra work and materia' rendered necessarj' hj erroneous representations in the

plans -and specifications as rt> existing' conditions, which cannot be ascertained by

inspection, where he is not required, or given an opportunity, to make the neces-

sary investigations.-^

Provisions that no claim shall be made for extra work unless the same shall

bave been furnished on the written order of the architect or other person in charge

of the work -^ are reasonable, and will be enforced.- They maj' be waived by act

of the parties,^'' but not by the architect.-"^

§ 5. Delay in performance}"—Unless delay is waived by act or agreement,'"

was furnished "without objection there could
be no charge for extras. Littell v. Sauls-
berry, 40 "Wash. 559, 82 P. 909. Where con-
tractor engaged to plaster a building he "was
not entitled to extras for a scaffold necessary
for that purpose. Gates v. O'Gara [Ala.] .39
So. 729. Architect employed to draw plans
and specifications for and superintend the
construction of a cold storage house, could
not charge extra for making drawings for
different styles of insulation after consulta-
tion with an expert or for empioying an
extra superintendent. Bspert v. Ahlschlager,
117 III. App. 484. Custom to hire extra help
at expense of owner could not control ex-
press contract. Id. Where the contract re-
quired plaintiff to provide all the material
and "do all the carpenter -work to be done"
on alterations of defendant's buildings,
plaintiff could not recover for certain extra
work. Lashinsky v. Silverman, 48 Misc. 501,
96 N. T. S. 135. Where plaintiff contracted
to furnish the mill work for a certain build-
ing it was not entitled to recover extra for
mill work in excess of that estimated by it

when tlie contract was made. Otis v. Cot-
tage Grove Mfg. Co., 131 111. App. 233.

22. Evidence held to show that certain
extra work was performed by consent of
owner. Vickory v. Richardson. 189 Mass. 53,

75 N. E. 136. Contractor should have been
allowed for certain false work in railroad
construction as having been done under sep-
arate contract, or as extra work. Fruin-
Bambrick Const. Co. v. Ft. Smith & W. R.
Co., 140 F. 465.

23. Contractor entitled to recover for
work necessary to complete a tunnel after
it had caved in, where against his protest
the 0"wner required him to use defective ma-
terial. McConnell v. Corona City Water Co.
[Cal.] 85 P. 929.

24. Plaintiff could recover for putting in
certain "back masonry" after straightening
out a tunnel improperly constructed by rea-
son of erroneous orders of defendant's en-
gineers and inspectors. City of Chicago v.
Duffy, 117 111. App. 261.

23. Langley v. Rouse [N. T.] 77 N. B. 1168.
26. A stipulation requiring the contractor

to submit estimates of the expense of pro-
posed extra work or alterations and that
an order of the architect shall be given
therefor in writing. Langley v. Rouss [N.
T.] 77 N. E. 1168. Requirement that extra
work in railroad construction should be
done on order from engineer and claim made
within a certain time Fruin-Bambrick

Const. Co. V. Ft. Smith & W. R. Co., 140 F.
465. Claims for extra work should not have
been allowed where such work was not or-
dered by the engineer nor his certificate
given as required by the contract. Choctaw
& M. R. Co. V. jSTewton [C. C. A.] 140 F. 225.

27. Error to exclude evidence of certain
extra work on ground that contract re-
quired orders therefor to be in writing.
Greenberg.v. Mendelson, 97 N. T. S. 965.
By orally consenting to and countenancing
extra work defendant waived a stipulation
that a written estimate of such work should
be submitted. Wyman v. Hooker [Cal. App.]
83 P. 79. Requirement that extra work be
done on written orders held waived by ac-
ceptance of all extras without question as
to character, quality, or price. Hart v.
Carsley Mfg. Co., 116 111. App. 159.

38. Architect has no power to waive the
provisions as to estimates and written order
thougli he is made the a,gent of the owner
for the purpose of the contract, since he can-
not enlarge his own powers by waiving the
limitations thereof. Langley v. Rouss [N.
T.] 77 N. E. 1168.

39. See 5 C. L. 464.

30. "Waived: Evidence held to show that
contractor's work was completed within a
reasonable time and that any delay caused
by contractor was waived by owner in agree-
ing to a subletting of part of the work. Hart
V. Carsley Mfg. Co., 116 111. App. 159. By
owner's failure to make payments as re-
quired by the contract. City of Chicago v.
Duffy, 117 111. App. 261. Acceptance of street
improvement without claim for delay waived
right to stipulated damages "wliere contract
provided that such damages should be paid be-
fore the work was accepted. Central Bitu-
lithic Pav. Co. v. Mt. Clemens [Mich.] 12 Det.
Leg. N. 906, 106 N. W. 888. Contract required
completion by a certain date but owner after
such date urged contractor to hasten comple-
tion by another date or he would be held lia-
ble for damages resulting from the delay.
Held waiver of defense that work was not
finished by the date first agreed upon and
owner could not resist payment. Crocker-
Wheeler V. Varick Realty Co., 104 App. Div.
568, 94 N. Y. S. 23, 88 N. T. S. 412. Railroad
company by taking possession and running
trains on road for commercial purposes,
waived right to stipulated damages for time
thereafter required by contractors to com-
plete the work. Fruin-Bambrick Const. Co.
v. Ft. Smith & W. R. Co., 140 F. 465.
Aot Tvalved: Payment by a contractor to
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or caused by the claimant himself/^ the contractor is liable for failure to perform,"^

and the owner for preventing performance "' within contract time.'" A provision

exempting the contractor from liability for unavoidable delay does not include

delay caused by conditions known at the time of contracting and supposedly guarded

a subcontractor on condition that losses sus-
tained by the latter's delay in furnishing
material should be adjusted thereafter "was
not a waiver of a claim for damages for
such delay. Modern Steel Structural Co. v.

English Const. Co. [Wis.] 108 N. W. 70. Pro-
vision for liquidated damages for delay was
not waived by failure of owner to ans"wer
a letter by contractor explaining a cause of
delay "v\''here there was no request for any
extension or modification of the contract.
Stephens v. Essex County Park Commission
[C. C. A.] 143 F. S44. That architect testi-
fied that upon his visit to a quarry, after the
time for completing tlae contract, he sup-
posed that certain stone could be taken out
"within tlie time required" did not justify
a presumption that he had extended the time
for performance where he was under an er-
roneous iinpression that the contract ex-
tended eight days longer than it did. Id.

That the architect urged contractor to
"hurry up" certain materialmen did not
show a consent on his part to a suspension
of work upon certain subways so as to de-
feat a claim for liquidated damages for
delay. Id. Where contract provided for
stipulated damages for delay after a fixed
time, and authorized the owner to deduct
such damages from moneys due the con-
tractor, except wliere work was suspended
by order of the architect, the issuance of
certificates by the architect for ^vork done
after the time fixed did not admit that the
delay was by his direction and consent. Id.

Payment by owner after such time of or-
ders given to subcontractors was not in it-

self a waiver of the right to liquidated dam-
ages. Id. Error to charge that if architect
extended the time for performance there
could be no finding for the owner for the
days extended, "nrhen there was no proof of
such extension. Neblett v. McGraw [Tex.
Civ. App.] 91 S. W. 309.

31. Contractor not liable for delay caused
by owner. Evidence considered and some
days allowed and some disallowed as delay
caused by the owner. Hebert v. Weil, 115
La. 424, 39 So. 389. Owner not entitled to
allowance for delay which architect ad-
mitted was due to his fault. Curry v. Olm-
stead, 26 R. I. 462, 59 A. 392. Where the un-
disputed evidence showed that a contTact
to furnish brick was made by the contractors
with the brick company and the contract
with the owner provided that tlie contract-
ors were to furnish all the material, and the
contractors contended that delay was caused
because of the failure of the brick company
to furnish the brick it was error to submit to
the Jury the question wliether the brick
company was the agent of the owner. Neb-
lett V. McGraw [Tex. Civ. App.] 91 S. W.
309. W^here the contractors were to furnish
all material, and be liable for delay except
that caused by the owner, evidence that the
contractors were delayed by failure of a
brick company to furnish brick was inadmiss-

ible where the undisputed evidence showed
that tlie order for brick was made by the
contractors. Id. Charge whether certain
delays were not with the approval of the
architect, properly refused where there was
no evidence as to any sucli consent. Ste-
phens V. Essex County Park Commission
[C. C. A.] 143 F. 844.

32. Failure to deliver building. Hebert
V. Weil, 115 La. 424, 39 So. 389. Evidenc^
held tcf sliow that building was not wholly
completed as required and to entitle owner
to $10 per day for delay as per contract, the
contractor having remained in possession.
Piianeuf v. Corey [Mass.] 76 N. E. 718. On
a plea of general issue, and where there was
nothing in the record to indicate that de-
fendant did not desire to recoup damages
for alleged delay on the part of plaintiff con-
tractor but defendant's instructions fairly
inferred that recoupment was sought, an
instruction that if plaintiff performed within
a rea^ionable time tiiere could be no recoup-
ment, was not erroneous on the ground that
there was no attempt to recoup damages but
they were proven only to- show good faith
on the part of the architect in withholding
the certificate. Hart v. Carsley Mfg. Co., 116
111. App. 159.

3,1. It is the duty of the owner to fur-
nish tlie work to be done so as to enable the
contractor to perform and in default thereof
he is responsible for the delay. Failure tO'
furnish right of way to enable contractor
to dig drainage canal. Sanitary Dist. v. Mc-
Mahon & Montgomery Co., 110 111. App. 510.
Evidence as to plaintiff's knowledge of ob-
stacles at time of making contract properly
excluded where contract was plain. Id.
Error in instruction in permitting plaintiff
to recover for his own delay held not so
patent that jury could not have been mis-
led. Havens v. Robertson [Neb.] 106 N. W.
335. Instruction directing jury to find dam-
ages for material delay held erroneous
where it was denied that the delay was ma-
terial. Id. The owner cannot be cliarged
for delay while waiting for bric> because
of a refusal to allow the use of unsuitable
brick from a place other than that where
the contractors first contracted for it. Neb-
lett V. McGraw [Tex. Civ. App.] 91 S. W. 309.
Where the contract provided for liquidated
damages for delay with an extension of time
if delay wa-s caused by the owner, an in-
struction which required a finding against
the owner if delay w^ caused by him, was
erroneous as requiring a finding against hiin
on the whole case while he should be
charged only pro tanto for such delay. Id.

34. Question as to when contract was
performed was for Jury. Fitzgerald v. Ben-
ner, 219 111. 485, 76 N. E. 709. No time being
specified in a contract to furnish material,
they must be furnished within a reasonable
time, in the course of the contractor's busi-
ness. Long v. Abeles & Co. [Ark.] 91 S. W.
29.
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against.'"' A stipulation requiring the contractor to make written applications for

extensions of time must be complied with ^^ unless waived.'^

The contractor cannot recover damages in excess of interest for suspension of

the work due to failure of the owner to make prompt pajrments as required by the

contract.''* The effect of provisions for stipulated damages is treated elsewhere.'"

§ 6. Termination or cancellation of contract.^"—The contract may, of course,

be abandoned by mutual consent.^'^ Where the contract provides for its termina-

tion by the owner upon certificate of the architect that sufficient grounds exist

therefor, the owner is entitled to terminate it absolutely upon the proper certificate

being given. *^ If the ovmer has a statutory right to terminate the contract there

can be no recovery as for a breach,*' but only for such amount as the contract in-

eluding the statute, allows.** In the absence of agreement to the contrary, one who
employs another to act as architect in the erection of a building may discontinue

the employment at his option upon paying for services rendered and expenses in-

enrred.*'' So, too, if the architect fails to properly perform, the owner may termi-

nate the contract with him without being liable for a breach.*^

§ 7. Completion hy owner or third person."—-The contract usually contains

a provision authorizing the owner to take charge of the work upon default of the

contractor, and deduct the expense incurred thereby from the contract price."

In sach case the contractor is entitled to recover the contract price less such expense;

especially where the terms of the contract relative to imfinished work are doubtful.*'

Bonds frequently provide that in case of default by the contractor the sureties

36. "Where contractor knew that the con-
gested condition of steel market would cause
delay and make time for completion much
longer than would ordinarily have been re-

quired. Link Belt Engineering Co. v. U. S.,

142 F. 243.
SO. Where building contract provides that

no allowance shall be made for delay unless
claim therefor is presented in writing, the
contractor is not entitled to an allowance
for which no such claim Is made. Curry v.

Olmstead, 26 R. I. 462, 59 A. 392.

37. Error to exclude evidence of waiver
where delays were caused by owner and she
led contractor to believe that written appli-
cation would not be insisted upon. Huber
V. St. Joseph's HospitaJ [Idaho] 83 P. 768.

Certificate of architect not conclusive in such
case. Id.

38. City of Chicago v. Duffy. 117 111. App.
261. Such failure, however, excuses delay
on the part of the contractor. Id.

39. See Damages, 5 C. L. 904.

40. See 5 C. L. 466.
41. "Where contractor's evidence went to

show that the original scheme for wiring a
theatre had been radically extended since
the execution of the written contract so as
to Increase the cost t^ three times the orig-
inal price by consent of the owner, and that
an changes had been approved by him, the
question of whether the original contract
had been abandoned by mutual consent was
one for the jury. Reber v. Brownback, 27
Pa. Super. Ct. 471.

42. Davis V. State [Ala.] 41 So. 681.

43. Contractor could not recover for in-

jury to reputation. Art. 2765, Civ. Code,
Cnsachs & Co. v. Sewerage & "Water Board
of New Orleans [La.] 40 So. 856.

44. Amount of expenses up to date plus
yro&ts if contract had been completed. Art

2765, Civ. Code. Cusachs & Co. v. Sewerage
& "Water Board of New Orleans [La.] 40 So.
855. '

45. Pltzhugh V. Mason [Cal. App.] 83 P.
282.

46. "Where an architect failed to furnish
plans for a. building costing within $460,000
as required by the contract by which he w^as
also to supervise the building, and did not
conform to plans already made for one cost-
ing within that sum, the employers could
terminate the contract, and it was not nec-
essary for them to request that the plans
be altered so that the cost would come with-
in the stipulated amount. Horgan & Slat-
tery v. New York, 100 N. T. S. 68.

47. See 5 C. L. 467.
48. Held nothing due plaintiff at the time

of filing his lien, for furnishing material and
doing mason "work for a church, after de-
ducting amount paid and cost of completion.
Condon v. Church of St. Augustine, 98 N. T.
S. 253. Evidence in action for price of con-
structing a system of machinery for ice
making held insufficient to show a new
agreement that defendant should make re-
pairs, additions, and changes at plaintiff's
expense. Callahan v. O'Rourke, 96 N. Y. S.

1010. "Where the obligor of the bond con-
tended that the collapse of a building was
due to defective plans, and the owner recon-
structed the building at a less cost than the
original plans called for an erroneous in-
struction that the measure of damages was
the difference bet"ween "what it cost to com-
plete it and the original contract price was
not harmless. Thompson v. Chaffee [Tex.
Civ. App.] 13 Tex. Ct. Rep. 167, 89 S. "W. 285.

49. "Where owner was slow in making ob-
jection and it was doubtful whether contract
required three coats of plaster. Sweatt v.
Hunt ["Wash.] 84 P. 1.
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may assume the contract and complete the work."" Ifthe contractor's surety di-

rects the owner to complete abandoned work, the owner is entitled to a reasonable

compensation for supervising the work of completion.''^

§ 8. Architect's and other certificates of performance, and arbitration of dis-

putes.^"—The effect of the certificate of the architect or other person in charge of

the work as to the completion of the work, or as to the work done or material fur-

nishedy is a question of intention to be derived from terms of the contract."" Where

it is stipulated that pajTnents shall be made only upon his certificate, its production

is a condition precedent to the contractor's right of recovery,^* in the absence of a

showing that it is arbitrarily or fraudulently withheld,''^ or unless waived.^" Pro-

50. Error to exclude testimony of one of

the sureties on the bond that if tlie other
sureties had assumed to complete a building
abandoned by the contractor, he had no part
in such action. Bartley v. Comer [Tex. Civ.

App.] 13 Tex. Ct. Rep. 816, 89 S. W. 82. It

being contended that the sureties had en-
gaged to pay for certain materials and the
bond being Introduced for the purpose of
showing who the sureties were, it was not
reversible error to refuse to charge that the
bond was introduced only to show who the
sureties were. Id.

51. Donlan v. American Bonding & Trust
Co., 139 N. C. 212, 51 S. B. 924. But was not
entitled to a preference of his claim against
laborers and materialmen, and so could not
deduct it from amount in his hands due
contractor, before paying for labor and ma-
terial. Id.

52. See 5 C. L. 467.

53. Where contract for railroad construc-
tion provided that pro'gress estimates were
only approximate and should not govern the
chief engineer's final estimate, and the en-
gineer died before the completion of the con-
tract, his successor had full power to change
estimates already made though some of them
w^ere marked final. Fruin-Bambrick Const.
Co. V. Ft. Smith & W. R. Co., 140 F. 465. The
architect's certificate, in the absence of ex-
press language, is not conclusive to the ex-
tent of precluding the owner from showing
that the materials were inferior or the work
poorly done or from showing other viola-
tions of the contract. Mercantile Trust Co.
V. Hensey, 27 A.pp. D. C. 210. Provision that
his decision as to meaning of plans and
specifications should be final referred only
to doubtful terms of contract. Dyer v. Mid-
dle Kittitas Irr. Dist., 40 Wash. 238, 82 P.
301. Under contract providing for payment
In Instalment's on the certificate of the archi-
tect, but that certificate should not lessen
the final responsibility of the contractor nor
exempt him from liability to make good de-
fective work, where plaintiff had not sub-
stantially performed he could not recover
final payment though he had procured the
certificate. Olsen v. Schwarzwaelder, 109
App. Div. 282, 95 N. T. S. 651. In such case
certificate is conclusive as to matters within
the knowledge of the architect a!t the time
he made it. Hebert v. Dewey [Mass.] 77 N.

B. 822.

64. Provision that payments intermediate
or final shall be made only upon certificates

as to the extent and value of work done or
materials furnished Is valid and binding.
Bush V. Jones [C. C. A.J 144 F. 942. Though
certificate should have been given and work

was properly done, honest refusal to give
bars recovery. Hebert v. Dewey [Mass.]
77 N. B, 822. Action properly dismissed
where there was no proof of waiver of cer-
tificate or thfeit it was unreasonably refused,
but affirmative proof of nonperformance.
Greenberg v. Mendelson, 97 N. Y. S. 765.

55. The right of the contractor to re-
cover his final payment cannot be defeated
by a mere arbitrary refusal on the part of
the owner's architect to furnish the certifi-

cate where the contract is fully performed.
Wyman v. Hooker [Cal. App.] .83 P. 79. Cer-
tificate was not required where architect
did not exercise his honest judgment in
withliolding it from plaintiff. Hart v. Cars-
ley Mfg. Co., 116 111. App. 159. Evidence con-
sidered and held to show bad faith on part
of architect in withholding certificate. Id.

Architect may testify as to his intent in
withholding a certificate where the question
is as to his honest judgment. Id. Owner's
instructions in regard to plaintiff's charge
of collusion properly refused on the ground
that it was not necessary to specially define
collusion and that undue prominence was
given to certain matters touching the bad
faith of the architect to the exclusion
of more important evidence on the same
question. Id. Instruction as to the right of
plaintiff to recover without a certificate if

the architect acted in bad faith and withheld
the certificate, held not objectionable. Fitz-
gerald V. Benner, 120 111. App. 447. Instruc-
tion as to necessity for production of cer-
tificate did not assume that owner directed
the architect to withhold the certificate;
nor tell the Jury to disregard the decision
of the architect if the work was com-
pleted; nor that plaintiff could recover
though damages for delay might exceed the
balance due. Id. Instruction held not to
assume as a fact that defendant directed his
architect to withfiold the final certificate
from plaintiff. Fitzgerald v. Benner, 219 111.

485, 76 N. B. 709. Instruction held to inform
jury as to what would be bad faith and ab-
sence of just cause in failure of architect
to deliver certificate to contractor. Id. Re-
covery may be had without certificate if ar-
chitect willfully or arbitrarily refuses to
give it. Hebert v. Dewey [Mass.] 77 N. E.
822. The fact that when the contractor ap-
plied for the certificate the architect re-
quired certain additional work as a condi-
tion to granting it and that such . work
was done, but the certificate still refused,
was not srufficient as a matter of law to

show excuse for not obtaining the certifi-

cate, since the architect might have dis-

covered other things in the meantime which
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visions making lym the final arbitsr of questions arising under the contract are

generally held to be valid, and make his decision conclusive and binding upon the

parties/'' 'in the absence of fraud or mistake/' but this rule does not, of course, ap-

ply where it is subsequently agreed that his decision shall not be relied on.''^ 'O^here

it is agreed that instalments shall be determined by a person named but another

justified a refusal. Id. Where certificate
was fraudulently withheld interest was al-
lowed contractor from the time it should
reasonahly have ,been griven. Fruin-Bam-
hrick Const. Co. v. Ft. Smith & W. R.
Co., 140 F. 465. Substantial compliance
with the contract, while essential to such
showing', is not alone sufficient. Would
substitute judgment of jury for that of arch-
itect. Bush V. Jones [C. C. A.] 144 F. 942.

Instruction that honest substantial perform-
ance would justify recovery held not sub-
ject to objection that it ignored plaintiff's
obligation to show excuse for not obtain-
ing a certificate in view of jury's special
findings of bad faith on the part of archi-
tect and of other instructions. Hart v. Cars-
ley Mfg. Co., 116 ni. App. 159.

5G. A provision requiring a certificate from
the architect to be obtained ten days prior
to payment for the work, held waived by re-
fusal to pay, on other grounds than failure
to obtain the certificate. Andrew Lohr Bot-
tling Co. V. Ferguson, 122 111. App. 270.

67. Robertson v. Grand Rapids [Minn.]
104 N. W. 715. Where contract provides that
certificate shall be conclusive. Barbee v.

Findlay [111.] 77 N. B. 590. Contract held to
make architects' decision final as to fulfill-

ment of co'ntract so that their acceptance
of building as a substantial compliance was
binding on owner, and their acceptance
would be regarded as his acceptance. An-
drew Lohr Bottling Go. v. Ferguson, 122
111. App. 270. City engineer's certificate for
payment held conclusive as to amount of
lumber properly left in a tunnel in absence
of evidence that he included material im-
properly left there. City of Chicago v. Duffy,
117 111. App. 261. It was very doubtful
whether certain language in tlie contract in
question made the architect the final arbiter
of damages for delay. Fitzgerald v. Ben-
ner, 120 111. App. 447. Where contract pro-
vides that instalments of contract price to
be paid by defendant shall be determined
by its named engineer his estimate and cer-
tificate are binding on both parties in ab-
sence of fraud while he continues to act in
capacity of engineer. Seretto v. Rockland,
etc. R. Co. [Me.] 63 A. 651. If the contract
gives the owner the riglit to himself com-
plete the work upon failure of the contractor
to make it satisfactory to the architect
(Payne v. Roberts [Pa.] 64 A. S6), the de-
cision of the latter that the work is not sat-
isfactory entitles the owner to take charge
of the work regardless of mistaken judg-
ment or dishonest purpose on the part of the
architect if there is no collusion between
him and the owner (Id.). Evidence held not
to show collusion. Id. Decision of engineer
in railroad construction. Fruin-Bambrick
Const. Co. V. Ft. Smith & W. R. Co., 140 F.
465; Choctaw & M. R. Co. v. Newton [C. C.
A.] 140 F. 225. Decision of board as to de-
crease in cost due to change omitting the
fireprooflng of wood in the construction of

a foundry held binding. Conners v. U. S'.

[C. C. A.] 141 F. 16.. A provision that the
engineer of the contractor shall make esti-
mates of work done as a basis for pay-
ment of subcontractor and that his decision
on disputed questions sliall be conclusive is

valid and his determination is prima facie
conclusive as to matters fairly and honestly
decided. Contract with subcontractor. Ed-
wards V. Hartshorn [Kan.] 82 P. 520..

58. In case of fraud or mistake sufficient
to imply bad faith, his decision is not bind-
ing. Instruction proper. Edwards v. Harts-
horn [Kan.] 82 P. 520. Evidence held to
show that final estirnates by engineer of con-
tractor were not honestly made and discrep-
ancies showed palpable mistake. Id. That
the chosen umpire was defendant's employee
did not itself weaken the decision, but the
law requires of a person so situated the ut-
most diligence and good faith. Id. Though
tlie engineer was not required to personally
do all the v/ork, the mistakes of his subordi-
nates became his if he adopted them in mak-
ing up his final estimates. Id. Contractor
cannot recover any sum in excess of that
allowed by the engineer unless the con-
tractor shows that the former was guilty of
collusion or fraud or showed such arbitrary
and wanton disregard of complainant's plain
rights under the contract as to be equivalent
to fraud, or committed errors or mistakes
to the complainant's prejudice so gross and -

palpable as to leave no doubt in the mind
of the court that grave injustice was done.
Fruin-Bambrick Const. Co. v. Ft. Smith &
W. R. Co., 140 F. 465; Choctaw & M. R. Co.
V. .Newton [C. C. A.] 140 P. 225. The evi-
dence must be "overwhelming," "beyond a
reasonable doubt" or "free from all doubt
and convincing" and a direction to a master
that to set aside the award the evidence
must be "reasonably convincing" did not
give a sufficient measure of pijoof. Id. Evi-
dence regarding amount and proper classifi-
cation of work and material for railroad
construction held insufficient to show fraud
or bad faitii on the part of the chief en-
gineer in making final estimates so as to
warrant setting aside or increasing such
estimates. Id. Evidence held to show bad
faith in the examination on whicli was based
a reclassification of certain sections in rail-
road construction, and that the final esti-
mate should be disregarded as collusive, dis-
honest, grossly erroneous, and unjust and
the first classification restored. Fruin-Bam-
brick Const Co. V. Ft. Smith & W. R. Co.,
140 F. 465. Engineer's disallowance of claim
for grubbing, in railroad construction, held
grossly unjust and his construction of the
contract in this respect palpably wrong. Id.

50. Petition stated cause of action for
balance of compensation for railroad work
though it stated that the decision of an um-
pire should be final and that a decision was
made, where it also stated that it had been
set aside by agreement as incorrect and de-
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person is substituted by the owner and the appointment acquiesced in hj the par-

ties, his determination is binding, and the owner is estopped from denying his au-

thority."" In the absence of a provision to the contrary, no particular form of cer-

tificate is necessary ."'
.

There is a conflict of authority as to the vaJidity of provisions making final the

decision of arbitrators as to disputed questions, some courts holding them to be

valid,"^ M'hile others regard them as being contrary to public policy."' They are ex-

pressly forbidden by statute in some states."* What questions are to be submitted

depends on the terms of the contract."^ Such, provisions do not maJce arbitration a

condition precedent to suit in the absence of a stipulation to that effect.""

§ 9. AcceiJtance.^''—As a general rule the acceptance and appropriation of

the work by the owner,"* -vnth knowledge of all the facts and circumstances,"' and in

the absence of an agreement to the contrary,''" is a waiver of defects,''^ though in

some states it only operates to render him liable for the contract price, less any

damages he may have suffered by reason of a failure to strictly comply with the

contract.'^ The owner may show that the acceptance was conditional and that the

fendant had promised to make correct esti-

mates but had failed. Edwards v. Harts-
horn [Kan.l 83 P. 520.

60. Substituted engrineer in railroad con-
struction. Seretto v. Rockland, etc. R. Co.
[Me.] 63 A. 651.

61. Written reports of engineers of their
estimates of work done held sufficiently ex-
plicit to comply with terms of contract.
Seretto v. Rockland, etc. R. Co. [Me.] 63 A.
651. Is sufficient if certificate gives data
required by contract. Id.

62. Provision held not ineffectual as de-
priving the court of Jurisdiction over a con-
troversy. Conners v. U. S. [C. C. A.] 141 F.
16.

63. Clause to submit legal question as to
duty of defendant to obtain right of way for
contractor, held void as depriving a party of
his right to appeal to the courts. Sanitary
Dist. v. McMahon & Montgomery Co., 110 111.

App. 510. Provision assuming to make final

decision of architect or arbitrator on dis-

puted questions held void. Maitland v. Reed
[Ind. App.] 77 N. E. 290. In action by con-
tractor for delay, defense that such claims
should be arbitrated was bad, as court "would
not recognize unexecuted agreements to ar-
bitrate. Havens v. Robertson [Neb.] 106 N.
W. 335.

64. Under Rev. St. § 3229, declaring void
stipulations disabling a party from enforc-
ing contract rights in ordinary tribunals.
Huber v. St. Joseph's Hospital [Idaho] 83

P. 768.

65. Provisions requiring a submission of
disputed questions to the architect held to

apply only to questions between the con-
tracting parties, and not to affect the rights
of the owner and the architect under their
contract. Attempt to invoke provision in
garnishment of amount due architect. East-
ham Bros. V. Blanchette [Tex. Civ. App.] 94
S. W. 441. Clause to submit questions rela-
tive to execution of contract did not include
question whether owner was liable for delay.
Sanitary Dist. v. McMahon & Montgomery
Co., 110 111. App. 510. Question whether ar-
chitect was honestly dissatisfied with con-
tractor's work could not be referred to ar-
chitect with right of appeal to arbitrators.
Payne v. Roberts [Pa.] 64 A. 86. Where con-

tract required the wood for a foundry to be
flreproofed. but it was decided not to fire-

proof it, the change was within the provis-
ion of the contract requiring a board to de-
cide as to increase or decrease of cost due to
changes and the a.ward was binding. Con-
ners V. tr. S. [C. C. A.] 141 P. 16.

66, An agreement to submit questions as
to damage for delay will not prevent a suit
in the first instance for such damages un-
less it is unequivocably provided that arbi-
tration shall be either a condition precedent
to suit, or- the only mode of assessing the
damages. Adams v. Haigler, 123 Ga. 659, 51
S. E. 638. Where contract provided that dis-
puted questions should be settled by the a.r-

chitect, but that the parties might appeal to
an arbitrator in certain cases, an appeal was
not a prerequisite to an action. Maitland v.

Reed [Ind. App.] 77 N. E. 290. Clause that
arbiter should decide 'all questions arising-
under the contract w-as not a condition prec-
edent to an action on the contract. Sanitary
Dist. V. McMahon & Montgomery Co., 110 111.

App. 510.

67. See 5 C. L. 470.

es. Where screens furnished and fitted
did not comply witli the contract and defencj-
ant requested contractor to remove them, de-
fendant's failure to remove them was not an
acceptance. Higgins Mfg. Co. v. Pearson
[Ala.] 40 So. 579.

69. But settlement and taking possession
of a building in excusable ignorance of de-
fects does not preclude recovery for defec-
tive construction. Inexperienced widow- re-
lying on contractor. Bkstrand v. Barth, 41
Wash. 321, 83 P. 305.

70. Taking possession under agreement
that the occupancy shall not waive defects
is not an acceptance so as to render the
owner liable for the contract price. East-
ham Bros. V. 'Blanchette [Tex. Civ. App.] 94
S. W. 441.

71. Acceptance of system of machinery for
ice making shown by use until the end of
the season and request for indulgence as to
payments though defendant complained of

the work. Callahan v. O'Rourke, 96 N. Y. S.

1010.

73. Where the work is accepted and ap-

propriated by the owner he is liable for the
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conditions Lave not been complied with.''^ Whether the work has been accepted

is a question of fact.'* A failure to accept or reject the work within the time fixed

by the contract amounts to an acceptance.''^ Mere use is not necessarily an accept-

ance.'" An agent of the architect employed to see that the contractor performs

his work has no authority to accept the work of the architect."

§ 10. Payment."'^—No time being fixed for payment, the law pro^ddes that it

be made upon completion of the contract.'" Where the contract provides for the

payment of instalments during the progress of the work, the owner's obligation to

pay the sums stated becomes fixed when the building reaches the stage required/"

and suit may be brought therefor though the contract is entire and has not been

fully performed.^^ A demand by the contractor for additional security for the

payment of future instalments does not justify a refusal by the owner to pay in-

stalments already due.^^ The contractor may conclude himself by agreement not

to request further payment until a part of the work is completed.^' An order on

a fictitious drawee is not payment, and a tender back of the order is not a pre-

requisite to an aciion to recover the amount due thereon.^*

§ 11. Suh contracts. ^^—A provision in the principal contract that a superin-

tendent shall determine all damages arising from any cause and that his decision

shall be binding on the parties does not bind the subcontractor in the absence of

any indication that it shall apply to him.^'' It is sometimes provided that the sub-

contractors have free transportation for machinery or tools.*' Where a substitu-

tion of work is made by the authorized agent of the contractor, and fully performed

contract price, less any damages he may
have suffered by reason of failure on the
part of the contractor to strictly comply with
the contract. Hart v. Carsley Mfg. Co., 116
111. App. 159. The mere fact that he receives
the work without objection does not bar his
right to damages for failure to properly per-
form. MaGirl v. Hastings, 120 111. App. 276.

73. In an action for the balance due on
a building contract, an affidavit of defense
which stated that th6 work had not been
completed according to the terms of a condi-
tional acceptance, held sufficient. Rose v.

Independent Chevra Kadisho [Pa.] 64 A. 401.

74. Finding that contract was fully com-
pleted and accepted by architect that he is-

sued certificate of final payment and that
owner took possession held responsive to is-

sue as to performance of contract. "Wyman
V. Hooker [Cal. App.] 83 P. 79.

75. Under contract providing that no
charge was to be made for well unless it

produced certain amount of water, that de-
fendant was to test it and accept or reject it

within specified time, and that if rejected,
plaintiff should have opportunity to dig it

deeper. Hagadorn v. McNair, 109 App. Div.
759, 96 N. T. S. 417.

76. Use of well which was on defendant's
land and for -which he furnished casing held
not to constitute acceptance. Hahl v. Deutsch
[Tex. Civ. App.] 94 S. W. 443.
77. "Where price for erecting an elevator

was to be paid when elevator was accepted
by the architect. Louisville Foundry & Ma-
chine Co. v. Patterson [Ky.] 93 S. W. 22.

78. See 5 C. L. 471.

79. Gurskl V. Dosoher, 98 N. T. S. 588.

80. Milske v. Steiner [Md.] 63 A. 471.

81. Suit for instalment after uncompleted
building blown down. Milske v. Steiner
rMd.] 63 A. 471.

82. Refusal justified discontinuance of
work. Seretto v. Rockland, etc., R. Co. [Md.]
63 A. 651.

83. Plaintiff during the progress of the
work signed a memorandum by which he
agreed to ask for no more money until all

the plastering was completed provided he re-,

ceived $2,000, which he did. Held the plaster-
ing never having been completed, plaintiff

was not justified in refusing to continue the
work because of failure to pay him for extra
work. Condon v. Church of St. Augustine,
98 N. Y. S. 253.

84. Where, in awarding a contract for the
construction of a factory, the owners specify
that the contractors shall accept in part pay-
ment an order on a citizens' committee for
a sum supposed to have been subscribed to
secure the location of the factory at that
place and the contractor marks the letter
embodying the contract "accepted," but it

afterward develops that no citizens' commit-
tee was appointed and no money was raised,
the order cannot be considered as absolute
payment, and the tender back of the order
not a prerequisite to the bringing of suit for
the amount due thereon. Weller Co. v. "Wash-
ington, Gordon & Co., 7 Ohio C. C. (N. S.) 303.

85. See 5 C. L. 471.

88. So as to conclude him by superintend-
ent's certificate that the contractor was en-
titled to recover of him $3,000 for delay in
furnishing material. Modern Steel Structural
Co. V. English Const. Co. ["Wis.] 108 N. "W. 70.

87. "Where subcontract to do grading pro-
vided that plaintiff should have free trans-
portation for his tools to a certain place he
was entitled to recover what it cost him to
freight the tools to a different point for
which the freight was less. Snyder v. Patton
& Gibson Co. [Mich.] 12 Det. Leg. N. 1041, 106
N. W. 1106.
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by the subcontractor, the latter is entitled to recover the amount certified to be due

by such agent as per contract though the work is not completed as originally con-

templated.** Failure on the part of the contractor to make estimates and payments
as required by the contract Jiistifies an abandonment of the work by the subcon-

tractor.^" •

The su.bcontractor is liable to the contractor for failure to make seasonable

delivery of material according to contract, making it impossible for the contractor

to proceed with his work,°° and the fact that the failure to deliver is unavoidable

because of delay in manufacturing or forwarding the material is no defense in the

absence of a contract stipulation to that effect."^ That a subcontractor buys ma-
terials for the purpose of performing his contract with the. principal contractor does

not render the latter liable to the seller."^

The contractor is entitled to deduct from the subcontract price the value of

work not finished by the subcontractor."' A provision that the subcontractor shall

not be paid until the principal contractor has been paid by the owner is valid and

prevents a recovery by the subcontractor before such payment is made."* The
rights of subcontractors ajre fixed and determined at the death of the principal con-

tractor, unless the personal representative undertakes to complete the work.""

§ 13. Bonds.^^—A private bond given by the contractor for the sole benefit

of the o^?ner cannot be enforced for the benefit of materialmen having claims

against the contT«ctor."^ In Louisiana the o"mier is required to exact a bond for

the protection of laborers and materialmen, and in default thereof he becomes per-

sonally liable to them."* Where a bond is given to secure the owner against suits

S8. VT^here Instead of grading, subcon-
tractor by direction of contractor's engi-
neer did work to enable a railroad to run
its first train by a given date In order to re-

ceive certain taxes. W. O. Johnson & Sons v.

Des Moines, etc., R. Co. [Iowa] 105 N. "W.

509. It was immaterial whether the subcon-
tractor served notice on the railroad of its

claim against the contractor, within thirty

days after completing the work, or whether
anything was then due, where at the time of

bringing suit against the railroad to enforce
the lien the (railroad was indebted to the
contractor in an amount greatly in excess of
the subcontractor's clairi% Id.

89. Neither subcontractor nor bondsmen
liable to original contractor where perform-
ance was prevented by such failure. Brock v.

"Williams [Okl.] 32 P. 922.

90. Subcontractor liable for all valid
claims necessarily paid by contractor to em-
ployes and other subcontractors by reason of
the delay. Modern Steel Structural Co. v.

English Const. Co. [Wis.] 108 N. W. 70. Sal-

ary of superintendent paid during the delay
held proper Item. Id. Certain other items
considered and allowed. Id. That the con-
tractor paid his employes and' subcontractors
the amounts they lost by reason of the sub-
contractor's failure to furnish material In
time, without giving notice to the subcon-
tractor, did not preclude recovery by con-
tractor from subcontractor of such losses. Id.

Where after the subcontractor's default the
principal contract was made to include addi-
tional work, the subcontractor was liable

only for time shown to have been lost by the
contractor in completing the work covered
by the original contract. Id.

91. Modern Steel Structural Co. v. English
Const. Co. [Wis.] 108 N. W. 70.

92. Kruse V. Wilson [Cal. App.] 84 P. 442.
93. A subcontractor who engaged to do

certain work, which included the digging of
a trench, but did not in fact dig the trench,
could not recover the full contract price
though the omission was excusable, and
though the principal contract placed upon the
contractor the duty of digging the trench,
but the item shouid be deducted from the
contract price. Scanlon v. Muller, 98 N. Y.
S. 662. In action by subcontractor against
contractor for an unpaid balance for doing
grading the question whether a certain sum
should have been allowed defendant for
plaintiff's failure to finish his job was for
the jury. • Snyder v. Patton & Gibson Co.
[Mich.] 12 Det. Leg. N. 1041, 106 N. W. 1106.

04. There is no debt aj^ainst the con-
tractor until he has been so paid and no re-
covery can be had by the subcontractor. No
claim provable in bankruptcy. Debt did not
arise when material was furnished. Provis-
ions did not merely defer payment. In re
Ellis [C. C. A.] 143 F. 103. An affidavit of
defense that payment to a subcontractor was
not to be made until the work had been paid
for by the city was sufficient without aver-
ment that the contractor had fully performed
and that the refusal of the city to pay was
unwarranted. Vulcanite Paving Co. v. Mc-
Nichol [Pa.] 64 A. 325.

95. Bergin v. Braun, 3 Ohio N. P. (N. S.)
150.

9«. See 5 C. L. 472.

97. For which neither the owner nor his
property is liable. Herpolsheimer v. Hansell-
Elcock Co. [Mich.] 12 Det. Leg. N, 485, 104
N. W. 671.

98. Bond payable to owner for faithful

performance of contract to satisfaction of

owner is not such bond as is riiguiied by Act
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growing out of the contract, he has a right to retain it until the suits are barred,

by limitations."* There can be no recovery on a bond for the performance of a

building contract void as against public policy, by one who had knowledge of its

character.^

A breach of a covenant by the owner will not release the surety but a breach of

a condition will.^ An unauthorized payment by the owner to the contractor ^ or a

material change in the contract or in the plans * will release the surety either in

toto or pro tanto unless made with his knowledge and consent,'^ or authorized by

the terms of his undertaking." Whether the surety is released by the owner's de-

lay in notifying him of the principal's default may depend upon the terms of the

No. 180, p. 223, of 1S94. Lhote Lumber Mfg'.

Co. V. Dugue, 115 La. 669, 39 So. 803; Hughes
V. Smith, 114 La. 297, 38 So. 175, reaffirmed.
Stipulation binding contractor to complete
building "at his own cost and expense for
labor, material," etc., simply meant that con-
tractor and not owner was to pay cost of
construction. Id. Where an owner sued by
a materialman to enforce the personal lia-

bility under Act No. 180, p. 223, of 1894. for
failure to exact the security required by
statute, calls in warranty the surety on the
contractor's bond conditioned merely on the
faithful performance of the contract, the de-
mand is premature, there having been no
settlement between the owner and the con-
tractor. Id.

99. Cusachs & Co. v. Sewerage & Water
Board [La.] 40 So. 855. The fact that the
owner was indebted to thf contractor was no
reason for compelling him to give up the
bond. Id.

1. Paving contract without competition.
National Surety Co. v. Kansas City Hydrau-
lic Press Brick Co. [Kan.] 84 P. 1034.

2. A demurrer to a plea in bar to a dec-
laration on the contractor's bond held prop-
erly sustained where the plea was based
upon the failure of the contractor to per-
form certain agreements which were merely
covenants and not conditions. Mercantile
Trust Co. V. Hensey, 27 App. D. C. 210.

3. Surety released in toto Tvhere con-
tractor was permitted to overdraw in con-
siderable amounts without certificates. First
Nat, Bank v. Fidelity & Deposit Co. [Ala.] 40

So. 415. Bond construed and held that pro-
vision "and to pay claims of mechanics,"
etc., was an obligation of the surety and did
not authorize the owner to pay such claims
without regard to certificates or estimates.
Id. Where there was only one general ac-
count bet"ween the OTvner bank and the con-
tractor, certain transactions considered and
held not to be a mere loan of money to the
contractor but payments in violation of the
provision requiring a reserve and estimates
and certificates. Id. Proviso in the bond per-
mitting the o^vner to retain and pay sums
due materialmen if he wished, but stating
that the surety obligated itself to save him
harmless from such demands and to relieve
him from Inquiring Into them was not a
waiver by the surety of the requirement that
payments should be made on certificates and
estimates of the architect, and that a certain
per cent, should be reserved. Id. A pro-
vision retaining a certain percentage is not
a mere collateral security for the payment
of the money so as to release the sureties
oaily pro tanto but is a condition of the con-

tract designed as much to insure completion
as to secure payment. First Nat. Bank v.

Fidelity & Deposit Co. [Ala.] 40 So. 415. The
acceptance by the owner, of an order front
the contractor to pay a sum of money after
final completion an^ acceptance of the build-
ing does not constitute a payment by the
owner prior to the completion of the build-
ing or an assignment of the contract so as
to release the sureties. Hipwell v. National
Surety Co. [Iowa] 105 N. W. 318.

4. Under Civ. Code, § 2819, exonerating
a guarantor if by any act of the creditor the
original obligation Is altered, the surety was
released where the contract price was $16,300
and the OTvner and contractor changed the
plans and increased the cost $315. Alcatraz

j
Masonic Hall Ass'n v. United States Fidelity
& Guaranty Co. [Cal. App.] 85 P. 156. Sure-
ties on a bond for the construction of a
building according to certain plans are re-
leased If without their consent the plans are
subsequently materially changed. Thomp-
son v. Chaffee [Tex. Civ. App.] 13 Tex. Ct.
Rep. 167, 89 S. W. 285. In an action on a
bond conditioned on the construction of a
building according to certain plan", it being
shown that the plans were in Cac. changed,
evidence that the plans exhibited to the
sureties by the principal were not the same
as those by which the building was erected,
though not admissible as binding the owner
in his absence or to show a change of plans,
was admissible to show that the sureties
signed the bond ^ich reference to the first

set of plans rather than the second. Id.
5. Rule that sureties are discharged at

least pro tanto by premature payment to the
contractor from the reserve fund does not
apply where payment is made with the
knowledge and consent of thfe sureties. En-
terprise Hotel Co. V, Book [Or.] 85 P. 333.

6. Where the bond provided that any
change in the time or manner of payments
shall not release the sureties they could not
complain of such change. Enterprise Hotel
Co. V. Book [Or.] 85 P. 333. The premature
payment of the cost of extra work did not
release the sureties where the bond pro-
vided that payments made at other than the
stipulated times should not affect their ob-
ligation. Id. A provision that alterations
may be made upon the owner's written re-
quest therefor is Intended for the benefit of
the contractor, and sureties on the bond are
not released because of cliang^s made with-
out a written demand. Where bond also pro-
vided that any alterations should not make
void the bond. Id. The surety is not dis-
charged because of changes made In thp con-
tract between the owner and the contractor
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bond.^ Under a provision that upon default of joint contractors tlie owner may,

on certain conditions, take up the work by a third person, a continuation of the work

by one of the contractors after default of the others is not such a novation of the

contract as to release the surety for failure on the part of the owner to comply with

the conditions prescribed.*

A surety who guarantees complete performance is liable to the owner for loss of

rent dire to nonperformance within the time specified." A surety on a bond condi-

tioned on the faithful performance of a contract which provides that the building

shall be delivered free from all liens is liable only for such lieas as are valid and

enforceable against the building.^" Where the bond is one of indemnity damages

must be sustained before a recovery can be had.^^ A surety agreeing to protect

the owner from all loss resulting from nonfulfillment of the covenants of the con-

tract is liable for liquidated damages fixed by the contract for delay, without proof

of actual loss.'^^

It is the duty of the owner to satisfy claims out of the sum retained by him

from the contract price for the benefit of himself and the sureties for that purpose

and ordinarily the surety does not engage to stand any expense or trouble incurred

by him in so doing, or in defending unfounded claims.^*' Where the contract pro-

vides that the owner retain a certain per cent intended as security for the comple-

tion of the work but to be paid on such completion, and the work is completed and

the reserve fund paid, the sureties cannot have subrogation on account of judg-

ments against them in favor of laborers and materialmen, nothing remaining due

the contractor.^* L'^nder a statute exempting the owner from liability to laborers

and materialmen beyond the balance found due the contractor, where the latter

accepts drafts for a greater amo'unt, the surety is not liable for the exeess.^^ The

where the contract expressly provides that

the changes may be made. Commonwealth
Bldg. & Loan Ass'n v. Steele, 23 Pa. Super.

Ct. 19.

7. Where a bond conditioned on the com-
pletion of certain buildings without unrea-
sonable delay required immediate notice to

the surety upon khowledge by the owner of

any act of the contractor which would in-

volve a loss to him, mere delay on the part
of the principal did not entitle the surety to

notice but the bond required notice only
when it appeared that the principal had vio-

lated his agreement to complete the build-

ings without unreasonable delay. Burr v.

Union Surety & Guaranty Co., 107 App. Div.

315, 95 N. T. S. 114. Delay held not unrea-
s^onable as a matter of la"w where the con-
tractor who had purcha.sed the property took
possession November 13, under agreement to

proceed within one week, and the obligee
had knowledge of his failure to' proceed De-
cember 14, and gave notice on the 20th. Id.

8. Risk not increased. Surety liable for

breach on the part of the second joint con-
tractor. Adams v. Haigler, 123 Ga. 659, 61

S. E. 638.

9. Donlan v. American Bonding & Trust
Co., 139 N. C. -22, 51 S. E. 924.

10. Liable only for enforceable liens.

Alcatraz Masonic Hall Ass'n v. U. S. Fidelity
& Guaranty Co. [Cal. App.] 85 P. 156.

11. Burr V. Union Surety & Guaranty Co.,

107 App. Div. 315, 95 N. Y. S. 114.

12. Where the contractor agreed to com-

plete the work by a given day or pay a fixed
sum as liquidated damages and tlae surety
agreed to protect the obligee from all loss
resulting from nonfulfllment of the cove-
nants of the contractor and there "was delay,
the surety "was bound to pay the liquidated
damages without proof of actual loss. Mer-
cantile Trust Co. V. Hensey, 27 App. D. C.
210.

13. The owner cannot recover from the
surety on a bond conditioned on the delivery
of a building free from liens sums expended
by him in defense of suits to enforce liens
where under the contract he retains an
amount of the contract price sufficient to pay
all valid liens and is given ample time in
which to ascertain and discharge , them.
Alcatraz Masonic Hall Ass'n v. U. S. Fidelity
& Guaranty Co. [Cal. App.] 85 P. 156. Where
under the contract the owner retained $4,075
after the acceptance of the work, the surety
on the bond conditioned on the delivery of
the building free from liens was not liable
unless the owner was compelled to pay more
than $4,075 to free the building from valid
liens. Id.

14. Hipwell V. National Surety Co. [Iowa]
105 N. W. 318.

15. Where the statute exempted the owner
from liability to laborers and materialmen
beyond the balance found due the contractor,
the owner who had accepted drafts for a
greater amount could not recover the excess
from the surety. Donlan v. American Bond-
ing & Trust Co., 139 N. C. 212, 51 S. E. 924.
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contractor may assign propertj' to his surety for his protection in the event of the

former being unable to complete the contract.^"

§ 13. Remedies and procedure}''—In case of a breach or repudiation of the

contract, the innocent party may either treat the contract as rescinded and recover

upon a quantum meruit so far as he has performed/* or treat it as at an end for

purposes of performance, and sue for the profits he would have made if he had not

been prevented from performing.^^ A renunciation must be a distinct repudiation

of the contract obligations in order to justify the 6ther party in treating it as a

breach.^" The o\vner may recover damages for defective performance,^^ and this

is so although he sells the property before commencing his action and without mak-
ing repairs.^- An action for a breach cannot be based on a demand made after its

commencement.^'

The contractor may maintain an action against the owner's grantee who has

assumed all claims in connection with the building though the former is not a

party to the contract.-* An agreement with the contractor that the owner pay

for labor and material to the parties furnishing them inures to the benefit of sub-

contractors and laborers and they may sue thereon in their own names.-' A statute

authorizing a materialman to intercept money due from the owner to the contractor

does not authorize the interception of money due from the contractor to a subeon-

tractor.^" In an action of assumpsit, the contract though void as against subcon-

tractors and materialmen because not recorded, nevertheless constitutes the test of

the light of the contractor to recover,-'' and the measure of his compensation.'*

IC. Where a plant was assigned, the word
"plant" included lumber and other material
for use in the building together with horses,

carts, etc. Wood v. United States Fidelity &
Guaranty Co., 143 F. 424. Surety's right to

the property attached when agreement was
made. Id. The amount of the surety's claim
against the contractor in case of his fail-

ure to perform was the loss he might sus-
tain in completing the contract by the aid of

the plant and not his. liability on the bond
independently of benefit from the plant and
its use. Id.

17. See 5 C. L. 475.

18. Where the contractor elects to rescind
the contract he cannot recover prospective
profits. Rescission for nonpayment. Con-
tractor could recover only the value of work
and material furnished. Meachan v. Gard-
ner, 27 Pa. Super. Ct. 296.

19. Where plaintiff was receiving a cer-

tain profit per foot for constructing a tunnel
and the number of feet remaining to be dug
was shown, the prospective profits were not
too speculative. McConnell v. Corona City
Water Co. [Cal.] 85 P, 929.

20. National Contracting Co. v. Hudson
River Water Power Co., 110 App. Div. 133;
97 N. T. S. 92. T^Hiere defendant maintained
and plaintiff denied defendant's right under
the contract to make a proposed change in
the plans for a dam, but defendant had not
yet determined to make the change, but
made a reasonable request for time in "which
to determine the necessity therefor owing
to newly discovered conditions, and requested
plaintiff to continue work on other portions
of the dam, there was not a breach on the
part of defendant. Id.

21. May recover costs and expenses rea-
sonably necessary to make work conform to

requirements of the contract. Ekstrand v.

Earth, 41 Wash. 321, 83 P. 305.

22. Ekstrand v. Earth, 41 Wash, 321, 83
P. 305. And in such case it is not necessary
to show that owner was compelled to sell for
less than he would otherwise have realized
or that there was any loss of rent. Id.

23. Action before demand upon engineer
to make estimate for monthly i)ayment. Na-
tional Contracting Co. v. Hudson River Water
Power Co., 110 App. Div. 133, 97 N. T. S. 92.

24. Where plaintiff contracted to do the
plumbing but the general contractor in-
dorsed his contract at a certain price merely
to show the proper deduction on the general
contract on final settlement, plaintiff could
explain this transaction so as to show that
his contract was entered into directly with
the general contractor. Eruce v. Howley, 29
Pa. Super. Ct. 169.

25. A. B. Shorthill Co. v. Bartlett [Iowa]
108 N. W. 308. Where o"wner directed archi-
tect to order iron columns and assured man-
ufacturer that he would pay for them he was
Estopped to deny his liability. Id. Claim of
misunderstanding as to cost not well
founded. Id. Evidence did not show con-
spiracy between plaintiff and contractor in
raising the price. Id.

26. Code Civ. Proc. § 1184. Kruse v. Wil-
son [Cal. App.] 84 P. 442. To aifect inter-
ception by materialman of money due by
owner to contractor, under Code Civ. Proc.
§ 1184, notice to the owner must be alleged.
Id.

27. He must show substantial compliance
with its terms. Camp v. Eehlow [Cal. App.]
84 P. 251.

2S. The contract being valid as between
the parties, the contractor was not restricted
to the amounts actually paid by him for the
labor and material. Camp v. Eehlow [Cal.
App.] 84 P. 251. Evidence of reasonable
value of concrete work held competent.^ Id.
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BUILDING AND CONSTRUCTION CONTRACTS—Cont'd.

A eontraet limitation within which to commence action on an indemnity bond
does not begin to run until it is determined that the obligee has suffered pecuniary

loss.^^

Form of aclion.^"—In order to recover on the common counts a balance due on

the contract price, plaintifE must show substantial performance or an excuse for

nonperformance. Though the contract is not complied with, quantum meruit will

lie for labor and material beneficial to the owner and accepted by him '^ even though

a recovery on the contract would not be justified,'^ but M'here the contract requires

acceptance of the work before payment there can be no recovery on a quantum
meruit without an acceptance if the owner derives no benefits.^^ Nor will quantum
meruit lie if the contract itself provides for the rights of the parties in case of a

breach,'*'' and hence in such case the burden is upon the contractor to show perform-

ance or excuse according to its terms.'' An owner who himself is guilty of a breach,

though he cannot recover on the contract, may recover under the common counts

the money paid by him to the extent that such payment was beneficial to the con-

tractor and in excess of damages sustained by the latter by reason of the breach.^''

If the contractor is prevented from completing the work by act of the owner, he

may recover ratably the contract price for work actually completed and is not boimd

to sue on a quantum meruit.'^

Debt will lie to recover on a quantum meruit or a quantum valebat under an

imcompleted contract,^* and in such case if plaintiff's failure to fulfill the contract

is not caused by fault of the owner, any damages resulting therefrom may be set

29. Plaintiff sold unfinished buildings on
which he held second mortgages to make
good the security of which the vendee gave
a bond to complete the buildings without
unreasonable delay, which bond required ac-
tion to be brought thereon within six months
from the first breach of the building con-
tract. Default occurred in December, 1901,

but no deficiency having resulted from fore-

closure of the first mortgage until July, 1902,

an action brought in August following was
not barred. Burr v. Union Surety & Guar-
anty Co., 107 App. Div. 315, 95 N. T. S. 114.

30. See 5 C. li 475. MaGirl V. Hastings,
120 111. App. 276.

31. Where plaintiffs failed to complete a
viaduct within the time specified, but full

performance was subsequently made and ac-

cepted he could maintain an action: on a
quantum meruit for the work and material
furnished under the contract, subject to de-

fendant's right to set up the contract to

limit the amount of recovery. Stephens v.

Phoenix Bridge Co. [C. C. A.] 139 F. 248.

Recovery could be had under the common
counts where defendant accepted the work
as a substantial compliance with the con-
tract and the architect's certificate was with-
held arbitrarily or coUusively. Hart v. Cars-
ley Mfg. Co., 116 111. App. 159. But where
the work done does not amount to perform-
ance, there can be no recovery on implied
contract unless it is accepted by the owner,
though there was no unwarranted abandon-
ment. Not accepted. Higgins Mfg. Co. v.

Pearson [Ala.] 40 So. 579.

7 Curr. Law— 33.

32. Where architect failed to furnish plans
for a building costing within a certain sum
but the armory board derived benefits from
his work. Horgan- & Slattery v. New York,
100 N. T. S. 68.

33. Building destroyed before completion
or acceptance of an elevator. Louisville
Foundry & Machine Co. v. Patterson [Ky.]
93 S. W. 22. Where contract required a well
to be completed and approved of before pay-
ment but the contractor voluntarily aban-
doned it unfinished and did not procure a
certificate from the owner's engineer. Mil-
ler V. Mason City, etc., R. Co. [Iowa] 108 N.
W. 302.

34. Where contract provided for an ex-
tension of time in case of delay caused by
the owner. Neblett v. McGraw [Tex. Civ.
App.] 91 S. W. 309.

35. Where contract stipulated for liqui-
dated damages in case of delay, but for an
extension of time on demand in case of delay
caused by the owner, and a general denial
was interposed, it was error to require de-
fendant to establish his claim for liquidated
damages. Neblett v. McGraw [Tex. Civ.
App.] 91 S. W. 309.

36. Plaintiff refused to pay an instalment
unless further security was given and thus
justified the contractor in refusing to per-
form on his part a contract to build a launch.
Held as above. Michigan Yacht & Power
Co. v. Busch [C. C. A.] 143 F. 929.

37. Could recover at contract rate for

footage completed in sinking a well. Hahl
V. Deutsch [Tex. Civ. App.] 94 S. W. 443
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lip by ^\a_y of recoupment ;
^^ but if performance was prevented by the owner, the

contractor is entitled to such sums as had become due at tlie date of the writ ac-

cording to his account properly specified.'"' In Louisiana, where the contractor has

used material inferior to that contracted for and settlement is made by the owner in

ignorance of the substitution, the proper action is one in damages on the contract,

and not an action ex quasi contractu or in repetition." In case of fraud or mistake

in the estimate of .a referee as to work done, a proceeding in equity to set aside his

decision is not a condition precedent,to recovery of the amount due under the con-

tract.''- An action of assumpsit by a railroad contractor to recover for construction

work will not be enjoined at the instance of the company merely because a number
of the contractor's creditors have garnished the company.*^ If the liability of the

©mier to pay laborers and materialmen is clear under the statute, a bill of inter-

pleader filed by the owner to determine the disposition of the fund due the con-

tractor will be dismissed.**

Pleading.^'—The usual rules of pleading apply,** including those relative to

the joinder of causes of action " and amendments.*' In an action on the contract,

48, 39. Seretto v. Rockland, etc., R. Co.

L~iO!.] 63 A. 651.

40. Seretto v. Rockland, etc., R. Co. [Me.]
63 A. 651. Could recover for enforced idle-

ness oj" -workmen where Included in the con-
tract. Id.

41. Should he brought as provided in Rev.
Code La. arts. 1930, 2769, and not under Rev.
Code La. art. 2293 et seq. National Con-
tracting Co. V. Sewerage & 'W'ater Board of
New Orleans [C. C. A.] 141 F. 325.

42. 'W^here "work was completed and ac-
cepted. Edwards v. Hartshorn [Kan.] 82 P.

520.

43. Deepwater R. Co. v. D. H. Hotter &
Co. [W. Va.] 53 S. E. 705.

44. 'Where the contract was filed and no-
tice of claims against the contractor was
given the owner as provided by statute and
the contractor after notice did not dispute
the same it became the duty of the o"wner to
pay the claims there being no doubt about
them, and the bill of interpleader was use-
less. Turner v. Miller [N. J. Eq.] 61 A. 741.

45. See 5 C. L. 477.

48. Complaint held sufficient to show em-
ployment of plaintiff as architect. Fitzhugh
v. Mason [Cal. App.] 83 P. 282. Petition al-
leging verbal contract and partial perform-
ance by plaintiff and claiming damages for
defendant's failure to perform was not de-
murrable for failure to allege time within
which contract was to be performed. Stans-
bury V. Storer [Neb.] 108 N. 'W. 162. 'Where
complaint alleged that plaintiff prepared
plans for a building "the estimated cost of
which was $40,000" the statement as to cost
was a mere allegation of the estimate of the
cost and not an allegation that the building
w^hich plaintiff was employed to make plans
for was one that Tvas to cost such sum.
Buckler v. Kneezell [Tex. Civ. App.] 91 S. W.
367. Not error to refuse to require contract
to be set out in complaint and to make para-
graphs more certain Tvhere the complaint
contained a copy of the specifications in full
and set out the substance of the contract.
Ekstrand v. Barth, 41 "Wash. 321, 83 P. 305.

'Where in action on the contractor's bond
the answer set up the making of the con-
tract and pleaded a breach, there was no

issue on the existence of the contract. En-
terprise Hotel Co. V. Book [Or.] 85 P. 333.
Affidavit of defense admitting that the prin-
cipal "defaulted on the said contract" but
stating that the obligees did not give de-
fendant surety "notice of said default within
twenty days" as provided in the bond, had
reference to the default mentioned in the
complaint and "was sufficient. Union Surety
Co. v. Stevenson, 27 Pa. Super. Ct. 324.
'W^here defendant pleaded delay, defective
material, and unpaid claims, replication to
the whole plea that he accepted the material
furnished and work performed was no an-
swer thereto. Gates v. O'Gara [Ala.] 39 So.
729. "Where plea was failure to perform in
workmanlike manner but not failure to com-
plete the building, it was no answer that de-
fendant refused to permit plaintiff to finish
a certain portion of the building. Id. Repli-
cations admitting that a house was not com-
pleted within the time specified but alleging
delay caused by defendant held demurrable
for failure to allege that plaintiff ever com-
pleted the house. Id. Replication that
plaintiff's failure to complete a house in
time was due to defendant's failure to fur-
nish materials was insufficient for failure to
aver that it was defenda,nt's duty to furnish
the materials. Id.

47. Count combining cause of action for
unpaid instalments and action for damages
for refusing to permit performance of con-
tract held bad for duplicity. Milske v. Steiner
Mantel Co. [Md.] 63 A. 471. Petition joining
cause of action for breach of building con-
tract with cause of action on injunction bond
given by owner in effort to restrain perform-
ance by plaintiff held not demurrable for
misjoinder, the two causes being connected
with the same subject-matter. Id.

48. Plaintiff was entitled to amend com-
plaint to correspond with proof of lower con-
tract price for drilling a well than that al-
leged. Irby V. Phillips, 40 'Wash. 618, 82 P.
931. In action on the bond to recover the
cost of completing a building, where the
complaint showed a breach of the condition
that the principals should find all material,
labor, etc., and claimed a certain sum as ex-
pended by plaintiff for materials, etc., neees-
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plaintiff must allege performance *° but need not plead matters of -defense ^^ or evi-

dence.'^^ The pleading and proof must correspond.''^ Where the architect's cer-

tificate is wrongfully withheld after completion of the work it is not necessary for

the contractor in an action to recover the balance due to allege any excuse for failure

to obtain the certificate, but he may allege and prove full performance and show

that the certificate is wrongfully withheld. ^^ Upon a refusal by the owner to allow

performance, the breach of contract consists not only in such refusal but primarily

in tlie failure to pay the agreed compensation, and nonpayment must, therefore, be

alleged and proved.'**

Evidence.^^—The ordinary rules of evidence apply.^^ Parol evidence is, of

course, inadmissible to vary the terms of a written contract.^'' The vn-itten con-

tract when pleaded by either party is admissible.'** The architect may testify as to

his intention in withholding a certificate where the question is as to his honest Judg-

ment.^" In an action on an order by a subcontractor on the contractor in favor of a

materialman, consideration for the order may be shown by evidence of material fur-

nished by plaintiff to the houses defendant was engaged in building as contractor."''

sary to complete the buUding, an amend-
ment aUeg-ing among other things that such
sum was necessarily expended was germane
to the petition, did not state a new cause of
action, and should have been allowed.
Adams v. Haigler, 123 Ga. 659, 51 S. E. 638.

49. In absence of special demurrer, the
complaint was not defective for failure to

state that the work was performed to the
satisfaction of the architect or that the arch-
itect gave his final certificate, where it did
state that the contract was fully performed
and the contract was attached to it as an
exhibit. Wyman v. Hooker [Cal. App.] 83
P. 79.

50. "Where the contract provided that the
contractors should not be liable for delay
caused by alterations and additions, the pe-
tition was not demurrable for failure to

state that the delay was not caused by alter-
ations or additions this being matter of de-
fense. Adams v. Haigler, 123 Ga. 659, 51 S.

E. 638.
51. Complaint for boring well held suffi-

cient without details as to size of hole or as
to whether it was a cable well. J. M, Guffy
Petroleum Co. v. Hamill [Tex. Civ. App.]
94 S. W. 458.

52. Evidence showing lower contract
price for digging a "well than that alleged
was not it fatal variance. Irby v. Phillips,
40 Wash. 618, 82 P. 931. Evidence held to
show that architect made two plans so that
there was no variance bet"ween the pleading
and proof. Buckler v. Kneezell [Tex. Civ.

App.] 91 S. W. 367. There can be no recovery
upon an allegation of full performance of
the contract if any material part of it re-

mains unfinished. Instruction proper. Gates
v. O'Gara [Ala.] 39 So. 729.

53. Wyman v. Hooker [Cal. App.] 83 P.

79.

54. An action on contract and to enforce
lien. McPherson v. Hattich [Ariz.] 85 P. 731.

Even if a statement in the notice of lien

made a part of the complaint that a cer-
tain sum was due be considered as an alle-

gation of the complaint it was insufflcient

as an allegation of nonpayment it referring
only to the time of filing the lien. Id.

55. See 5 C. L. 477.

56. In an action to recover the contract
price held not error to allow testimony of
contractors as to what the workmen told
them about the owner's interferring with
the work where the statements were so
nearly contemporaneous with the interfer-
ence as to be a part of the res gestae. Keb-
lett V. McGraw [Tex. Civ. App.] 91 S. W. 309.
Where architect testified that a fioor in tlie
building was defective, the contractor was
properly permitted to testify in rebuttal that
he did not pay his subcontractor for the floor
until the architect approved and accepted it.

Wyman v. Hooker [Cal. App.] 83 P. 79.
Where in an action against the contractor it

was admitted that the building encroached
upon the street, evidence that the plans were
filed with the building inspector and that he
approved the building was immaterial, the
owner being entitled to have the building
placed upon her lots. Ekstrand v. Earth.
41 Wash. 321, 83 P. 305. In action by con-
tractor evidence of a suggestion by him to
a materialman to go in with him and they
would make some money out of the owner
was admissible being relevant to the subject-
matter of the suit. Gates v. O'Gara [Ala.]
39 So. 729.

57. Where the contract required the con-
tractor to furnish the lumber, evidence that
he verbally agreed to furnish it did not con-
tradict the written contract. Gates v. O'Gara
[Ala.] 39 So. 729. Held error to admit evi-
dence of custom in regard to acceptance of
walls where contract, required work te be
entirely satisfactory to owner. Meachara
V. Gardner, 27 Pa. Super. Ct. 296. Custom of
architects to hire extra help in superintend-
ing construction of buildings could not con-
trol the contract. Espert v. Ahlschlager, 117
111. App, 484.

58. Pleaded by appellant and Introduced
by plaintiff appellee. Neblett v. McGraw
[Tex. Civ. App.] 91 S. W. 309.

50. Hart V. Carsley Mfg. Co., 116 lU. App.
159.

00. Meserole v. Zimmerman, 48 Misc. 636,

96 N. T. S. 135.



500 BUILDING AND LOAN ASSOCIATIONS § 1. 7 Cur. Law.

The contractor's "bond is admissible against the sureties to show consideration for

tlie purchase by them of materials to complete the building on the default of the

contractor.'^

BUILDING AND LOAN ASSOCIATIONS.

g 1. Definition and Statutory Regulation
(500).

§ 2. Slemlierslilp and Stock (500). Char-
ters and By-Laws (500). Kinds of Stock
(501). Payments of Dues (501). Maturity
of Stock and Rights of Holders of Matured
Stock (501).

§ 3. Lonns and Mortgages (502).
A. In General (502).

B. Applicability of, and Exemption from.
Usury Laws (503).

C. Accounting with Borrower While Sol-
vent (504.)

D. Accounting After Insolvency (505).

§ 4. Termination and Insolvency (506).

§ 5. Rights of WithdraTvlng SharehoIderN
(soe).

§ 1. Definition and statutory regulation.^''—An association that issues paid-

up stock and receives deposits is not recognized in Illinois as a building and loan

association.'^^ The businessi of building and loan associations is very generally regu-

lated by statute, and compliance with statutory requirements is necessary to entitle

an association to the special privileges granted. Foreign associations must comply

with requirements applicable to foreign corporations generally.^* Noncompliance

with statutory requirements is not usually held to render contracts of an association

wholly void.^^ A contract with a foreign association authorized to transact business

in the state at the time the contract is made, does not become unenforceable by rea-

son of the failure of the association to renew its authority to do business in the state.""

In South Carolina, the failure of a foreign association to file the required informa-

tion in the office of the secretary of state does not render contracts of the association

void before conviction of the association.'^

In Colorado one who makes a false representation as to the financial condition

of a building and loan association is guilty of a felony.'^

§ 2. Membership and stock.^"—One who applies for and receives stock is a

member entitled to receive a loan ;
"' and one who bids for, and is awarded, a loan,

becomes a stockholder and cannot thereafter urge that he was not competent to bid.

and that this irregularity taints his loan with usury.''^ The relation of members to

each other is like that of partners.''*

Charters and by-lawsP—By-laws may be passed or amended only in the maxmer

allowed by the charter and the statutes.'^* The power in Illinois rests only in thtj

61. Hartley v. Comer [Tex. Civ. App.] 13

Tex. Ct. Rep. 816, 89 S. W. 82.

62. See 5. C. L. 478.

GS. It is a hank or loaning company. As-
sets Realization Co. v. Helden, 117 111. App.
458.

64. Failure of foreign association to file

articles and by-laws as required by Code
1899, c. 54, § 30, held not to deprive it of
right to do business in the state but only
subject it to statutory penalty. Burkheimer
V. National Mut. Bldg. & Loan Ass'n [W. Va.]
.63 S. W. 372.

63. A contract for stock in a foreign as-
sociation which has not complied with Ball.
Ann. Codes & St § 4403, is not void, though
§ 4417, makes an officer who solicits sub-
scriptions, before compliance with § 4403,
guilty of a misdemeanor. Horrill v. Cali-
fdrnia, Oregon & "Washington Homebuilders'
Ass'n, 40 Wash. 531, 82 P. 889. But see 5 C.

L. 479, n. 97.

66. Eastern Bldg. & L. Ass'n V. Tomkinson
[Neb.] 107 N. W. 762.

67. Construing Civ. Code 1902, §§ 1780,
1781, making noncompliance punishable by
fine. Gallettey v. Strickland [S. C] 54 S. E.
576.

68. Johnson v. People [Colo.] 84 P. 819.

Variance between Indictment and proof held
immaterial, on trial of president of an asso-
ciation charged with offense under 3 Mills'
Ann. St. Rev. Supp. %% 12, 13. Id.

«9. See 5 C. L. 479.
70. Proof that borrower applied for mem-

bership and received 16 shares of stock, suffi-

cient to show him a member at time of se-
curing loan. Beckley v. United States Sav.
& L. Co. [Ala.] 40 So. 655.

71. Home Bldg. & L. Ass'n v. McKay, 217
111. 551, 75 N. E. 569.

72. Broch V. French, 116 111. App. 15.
73. See 5 C. L. 479.
74. Garlick v. Mutual Loan & Bldg. Ass'n,

116 111. App. 311.
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stockholders." The articles and by-laws are usually made a part of the contract

with members^®
Kinds of stock.—The issue of "dividend bearing stock" or "prepaid stock"

which is not a paid-up stock and not a cloak for usury is legal in Illinois." A stat-

ute of Iowa prohibits the issuance of fixed dividend stock.'* Where an association

which had issued such stock prior to the statute fails to retire it within the time

required by law but agrees with a stockhkolder to retire it at a later date, and the

stockholder gives notice of withdrawal and deposits his certificate, he is thereafter

entitled to interest at the legal rate until payment of the amount due him.'° By such

agreement the association waives a provision of its articles that a certain per cent

should be deducted from stockholders' profits for expenses.*" In Pennsylvania, asso-

ciations may issue full-paid stock, the dividends of which are not guaranteed, but are

limited in amoimt and payable only out of profits, and the holders of which are enti-

tled to no preference and have no advantage over other stockholders upon distribu-'

tion in case of loss or insolvency,'^ provided tihat the issue is incidental to the main
business of the association and is intended to provide a fund from which loans may
be made to the holders of instalment stock.*^ Shares issued to mature at a fixed

period contrary to law are not validated by a subsequent act authorizing the loan

of funds on a level premium without bids.** A shareholder of reissued shares may
]iot say they were illegally reisssued where not the power but only mode of reissue

was challenged.**

Payments of dues must be made to the officer authorized to receive them.*' A
subscriber for stock in a savings and loan association is, by the act of subscribing,

estopped from defending a suit on the subscription by showing that the company
began to do business before its entire capital stock was subscribed, or because of a

failure to give notice of a meeting for the election of directors.*'

Maturity of stock and rights of holders of matured stock.^''—In the absence of

any special agreement, stock matures only when the dues paid and earnings ap-

portioned to it amount to its par value.** Where the by-laws provide that shares

shall mature when payments, less expense, and earnings bring their value to par,

and also provide that not more than a fixed number of payments shall be required,

the shares are not necessarily matured when the required number of payments have

been made; though further payments need not be made, future earnings may be

necessary to bring the shares to par.*^ Where the articles and the provisions of the

stock certificate are inconsistent as to the maturity of stock and the time of pay-

ment, the provisions of the certificate will prevail."" A mere estimate of the timo

75. Not in directors. Garliek v. Mutual
Loan & Bldg. Ass'n, 116 111. App. 311.

70. Stock certificate recited that it was
subject to articles and by-laws printed "on
the back hereof" but they did not appear on
the back. Held, they were nevertheless a
part of the contract. Tautphoeus v. Harbor
& Suburban Bldg. & Sav. Ass'n [N. T.] 78

N. B. 69.

77. Broch v. French, 116 111. App. 15.

78. Acts 1900, p. 61, c. 69. The act re-

quires previously issued stock of that char-
acter to be retired by Jan. 1, 1901. Kellen-
berger v. Oskaloosa Nat. Bldg-. & Loan Inv.

Ass'n [Iowa] 105 N. W. 836.

79. 80. Kellenberger v. Oskaloosa Nat.
Bldg. Loan & Inv. Ass'n [Iowa] 105 N. W.
S36.

81, 82. Folk V. State Capital Sav. & Loan
Ass'n [Pa.] 63 A. 1013.

83. Assets Realization Co. v. Heiden, 117
111. App. 458.

84. Foresters' Bldg. & Loan Ass'n v.
Quinn, 119 111. App. 572

85. "Where by-laws provided for payrtient
of dues to the secretary, a payment to the
president which included back dues, and with
which the president absconded was not pay-
ment to the association. Manchester Bldg.
& Loan Ass'n v. Geyers [N. J. Bq,] 63 A. 545.

80. Dickason v. Grafton Savings Bank Co.,
6 Ohio C. C. (N. S.) 329.

87, 88. See 5 C. L. 479.
89. Le Mars Bldg. & Loan Ass'n v. Bur-

gess [Iowa] 105 N. W. 641. See, also, 5 C. L.

479, n. 16-21.

90. Certificate made principal payable
after 72 months, and articles provided for
payments in order of application for with-
drawal and prohibited payment of more than
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• within wliicli stock will mature cannot be considered a guaranty of maturity within

that time."" One claiming that an association, by its agent, guaranteed maturity

of stock within a certain jjeriod, has the burden of proof of agency and of the mak-

ing of the guaranty.'-

Where the law pennits the issuance of stock in different series, and provides

that the manner of maturity of any series may be designated by the constitution

and by-laws of the association,'"' and a given series has been declared mature by the

directors in accordance with the association's scheme, the holder of shares of the

series so declard mature ceases to be a member and becomes a creditor of the asso-

ciation,"'^ and may maintain an action at law to recover the declared value of the

matured shares."'' Where the association has agreed to buy matured stock of a

particular series in preference to stock of any subsequent series, the holder of such

matured stock becomes a creditor of the association to the extent of payments due

him, with interest on the claim from the time it was dxie."° A debt to an associa-

tion is paid by maturing the stock pledged,"' and when stock of a borrowing mem-
ber has matured,, and its par value equals the amount of his loan, he is entitled

to have a deed of trust given as security, canceled."*

§ 3. Loans and mortgages. A. In general."^—A loan is equivalent to an

advance pajrment of shares on certain conditions of repayment.^ One who makes

a bid and receives a loan is estopped to deny its validity as not having been

awarded on competitive bidding.^ In Illinois an association has no power to issue

"borrowers' certificates" whereby a loan is made before the funds are paid in.^

Building and loan contracts are to be construed and their validity determined

'with reference to the law of the place where they are to be performed, and this is

usually the place where the home office of the association,* or a branch agency,

fully authorized to accept payments,^ is located. The parties may, however, stipu-

late that the laws of a particular state shall control." A solvent association has

no power to transfer a mortgage loan to another association.' ]\Iortgages must be

one-half the amount received from dues and
stock payments in any one month. Cerfifl-

cate held to constitute enforceable contract.
Tautphoeus v. Harhor & Suburban Bldg. H
Sav. Ass'n [N. Y.] 78 N. E. 69.

91, 02. Ebersole v. Southern Bldg. & Loan
Ass'n [Ala.] 41 So. 150.

93. Rev. St. 1875, p. 64, and P. L. 1887,

p. 62, so provided. Cunningham v. Mutual
Loan & Bldg. Ass'n [N. J. Err. & App.] 62 A.
307.

94. Cunningham v. Mutual Loan & Bldg.
Ass'n [N. J. Err. & App.] 62 A. 307.

95. A suit in equity would be the proper
remedy only if an accounting "were neces-
sary. Cunningham v. Mut. Loan & Bldg.
Ass'n [N. J. Err. & App.] 62 A. 307.

06. Rogers v. Ogden Bldg. & Sav. Ass'n
[Utah] 83 P. 754,

97. Butson V. Home Sav. & Trust Co.
[Iowa] 105 N. W. 645.

98. A deed of trust by a borrowing mem-
ber should be canceled when it appears that
the stock of nonborrowing members of the
same series, has fully matured, and hence
the stock of borrowing member has also
matured, and the value of the matured stock
equals the loan. Wlielpley v. Ross, 25 App.
D. C. 207.

99. See 5 C. L. 480.

1, a. Broch V. French, 916 111. App. 15.

3. Wineman v. First Mortgage Loan Co.,
117 111. App. 302.

4. Contract with Maryland association,
loan being secured by bond and mortgage on
Virginia realty, held a Maryland contract.
Middle States Loan, Bldg. & Const. Co. v.

Miller's Adm'r [Va.] 51 S. E. 846. Loan in
Alabama by Minnesota association held a
Minnesota contract. Beckley v. United
States Sav. & Loan Co. [Ala.] 40 So. 655.

5. Where a contract is made with a
branch association, provided for by the as-
sociation's by-laws, which collects dues and
receives applications for loans and payments
thereon, the contract is governed by the laws
of the state where the branch is located,
though a bond for the loan is made payable
at the home office of the association. Gal-
lettey v. Strickland [S. C] 54 S. E. 576.
Contract with foreign association made
through Michigan agent who had power to
receive payments on loan and on stock, loan
being secured by mortgage on Michigan
realty, held Michigan contract. Cobe v. Sum-
mers [Mich.] 12 Det. Leg. N. 965, 106 N. W.
707.

6. Where bond provided that Georgia laws
should govern contract made in South Caro-
lina with Georgia association, it was con-
strued with reference to Georgia laws. Equi-
table Bldg. & Loan Ass'n v. Gorley [S. C.I 53
S. B. 48.

7.' Cobe V. Lovan, 193 Mo. 235, 92 S. W. 93.
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foreclosed by duly authorized officers of the association.' A contract which pro-

vides that upon default by the borrower the company may re-enter and repossess

the premises, that the sum advanced shall become due and payable, and that the

company may sell the premises for the debt, is in the nature of a mortgage and
may be foreclosed as such." As to insolvent associations there is a default whenever

a borrowing member fails to pay his loan within the time fixed by the court.^" In

Louisiana a proceeding via executiva is the vrrong remedy where an adjustment of

accounts is, necessary and the evidence is not authentic.^^ Where an association

purchasing property for a borrowing member assumes a mortgage thereon which

bears interest at a lower rate than that charged the borrower on his entire loan, the

borrower is not entitled to credit for the excess of interest paid by him.'^

(§3) B. Applicability of, and exemption from, usury laws.^^—In many states

Imilding and loan contracts requiring the payment of dues, fines, premiums, and

interest, are expressly authorized by law and exempted from the operation of the

general interest *Laws,^* and the validity of such contracts is to be determined by

reference to rules different from those applied to ordinary loans. Thus in deter-

mining whether such a contract is usurious, only such payments contracted for as

are in the nature of interest and premiums on the loan should bei considered,'^ and

a loan is not necessarily usurious because a larger sum is reserved to be paid than

the principal and legal interest.'-^ The usury laws operate as to all contracts save

loans made according to the building and loan association statutes.'^ It is held

that if the promise to pay the sum above legal interest depends upon a contingency,

and not upon the happening of a certain event, the loan is not usurious. '^ In West

Virginia, the rule is that the amount of premium to be paid must be definite and'

certain. In applying this rule, it has been held that a loan contract which, without

naming a lump sum of premiums, provides that monthly premiums of fixed sums

shall be paid for a fixed number of months, fixes the amount and duration of pre-

mium payments with certainty ; '° and that contracts which provide for the puy-

8. By Rev. St. 1889, §2813, foreclosure of

mortgages is placed under supervision of di-

rectors, and a foreclosure by the president
is void. Cobe v. Lovan, 193 Mo. 235, 92 S. W.
93.

9. Preston v. D'Ambrosio, 46 Misc. 523, 95

N. T. S. 70.

10. Broch V. French, 116 111. App. 15.

11. Teutonia Loan & Bldg. Co. v. Cronan
[La.] 39 So. 551.

12. Preston v. Hockey [N. Y.] 77 N. E.
1156; Preston v. Reinhart, 109 App. Div. 781,

96 N. Y. S. 851.

13. See 5 C. L. 481.

14. Code, § 1898, excepts building and loan
contracts from the operation of general in-

terest laws. Le Mars Bldg. & Loan Ass'n
V, Burgess [Iowa] 105 N. W. 641. Building
and loan contracts are rendered nonusurious
by Acts 27th Gen. Assem. c. 48, p. 32. Co-
operative Bang v. Meldrum [Iowa] 105 N. W.
206. An association which has complied with
statutory provisions controlling the making
of loans may lawfully receive greater com-
pensation, by way of interest and premiums,
for the use of its money, than is allowed by
the general interest laws. 1 Starr & C. Ann.
St.' 1896, c. 32, p. 118. Home Bldg. & Loan
Ass'n, 217 111. 551, 75 N. E. 569. Contract of
association organized under Xaws 1851,

p. 234, c. 122, Is not usurious because pro-
viding for fines, monthly dues, and pre-

miums. Preston v. Rockey [N. Y.] 77 N. E.
1156. By express provisions of Minn. Gen.
St. 1894, § 2794, the fact that a premium is
charged for a loan does not make it usurious.
Beokley v. United States Sav. & Loan Co.
[Ala.] 40 So. 655. A borrowing member paid
6 per cent, on his loan, and taxes and insur-
ance premiums on property conveyed to se-
cure repayment of the loan, in addition to
payments made a stockholder to mature his
stock. Held, his contract was not usurious,
under Maryland decisions. Middle States
Loan Bldg. & Const. Co, v. Miller's Adm'r
[Va.] 51 S. B. 846. Borrowing member took
27 shares, par value $100 each, to' secure loan
of $2,700, and agreed to pay, until stock was
paid up, quarterly instalments of interest of
$40.50, and quarterly dues of $225 each. The
contract was held nonusurious under Acts
1893-94, p. 560, c. 516. Bryan v. Augusta
Perpetual Bldg. & Loan Co. [Va.] 52 S. E,
357.

15. Eastern Bldg. & Loan Ass'n v. Tom-
kinson [Neb.] 107 N. "W. 762.

1t(. Whelpley v. Ross, 25 App. D. C. 207.
17. Garlick v. Mutual Loan & Bldg. Ass'n,

116 III. App. 311.
18. "Whelpley v. Ross, 25 App. D. C. 207.
19. Tahaney v. Washington Nat. Bldg. &

Loan Ass'n [W. Va.] 53 S. E. 791. Where a

contract stipulates for monthly premiums
for a certaii) number of months, it does not
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ment of a fixed monthly premium for a certain stated number of years, or until the

earlier maturity of the stock,^" or which require continuance of payment of lawful

interest on the sum advanced after cessation of dues and premiums, until the stock

matures, unless it sooner matures,"^ are not usurious.

Where the statute requires competitive bidding, a loan made without an op-

portunity for such bidding, on which interest at more than the legal rate is charged,

is usurious.^^ Statutes requiring competitive bidding do not require that there

shall be more than one bidder present at the meeting at which a loan is made,^'

but only that opportunity shall be given for competitive bidding, and that the pri-

ority or preference of a loan shall be awarded to the highest bidder.^* In some

jurisdictions the loan need not be awarded to the highest bidder.^^ If the associa-

tion purchase for the member, a sale to him at a higher rate in consideration of the

deferring of payments is not usurious "'^ and such a transaction cannot in Peniisyl-

vania be regarded as a mortgage unless there is a written defeasance. ^^ ~ If instead

of money in the treasury certificates be isssued against future aSsets, the loan is

usurious.^'

(§3) C. Accounting with borrower while solvent.^^—In accounting with a

borrowing member while the association is solvent, payments referable to the loan

are credited thereon, and payments on the stock are credited theretoi in determining

its withdrawal value. The amount due the association wUl then be the amount re-

maining unpaid on the loan, less the withdrawal . value of the stock.^° In some

states it is held that since a debt to an association is paid by maturing the stock

pledged,^^ all payments which advance or accelerate the maturing of the stock are

. to be considered payments on the debt,^^ though' credit therefor may not be extended

on the note im^til final settlement, and may then be increased or decreased by profits

or losses on the stock.^^ In Pennsylvania payments must be credited on stock un-

violate Code 1S96, c. 54, § 30, relating to such
contracts. Burkheimer v. National Mut. Bldg.
& Loan Ass'n [W. Va.] 53 S. B. 372.

ao. Brown V. Rockey [W. Va.] 54 S. E.

343.

ai. Tahaney v. "Washington Nat. Bldg. &
Loan Ass'n [W. Va.] 53 S. B. 791.

a2. Cobe V. Summers [Mich.] 12 Det. Leg.

N. 975, 106 N. AV. 707; Assets Realization Co.

V. Heiden, 117 ni. App. 458. Where borrower
was made to believe that he must pay a cer-

tain premium to secure a loan, and the sec-

retary bid the premium, and there was no
open or competitive bidding, the loan was
held usurious, the interest charged being
over the legal rate. Bechtel v. Saginaw Bldg.

& Loan Ass'n [Mich.] 13 Det. Leg. N. 117,

107 N. W. 695.

Held not usurious; Where an application

for a loan on stock makes a bid of premium,
and it is accepted, and the deed of trust
given as security states that a certain pre-
mium was bid for the advance, the loan is

not illegal as not being upon a competitive
bid. Tahaney v. Washington Nat. Bldg. &
Loan Ass'n [W. Va.] 53 S. E. 791. .

23, 24. Home Bldg. & Loan Ass'n v. Mc-
Kay, 217 111. 651, 75 N. E. 569.

25. In Minnesota, a loan is not usurious
because the money is not put up to the high-
est bidder. Beckley v. United States Sav. &
Loan Co. [Ala.] 40 So. 665, citing Zenith

Bldg. Ass'n V. Heimbach, 77 Minn. 97, 79

N. W. 609.

28, 27. Sterck v. Germantown Homestead
Co., 27 Pa. Super. Ct. 336.

28. Wineman v. First Mortgage Loan Co.,

117 111. App. 302.
29. See 5 C. L. 483.

30. On death of a borrowing member the
amount of the claim against his estate was
held to be the amount of his loan, wifli six
per cent, (contract rate) interest, less pay-
ments of principal and Interest, and less the
withdrawal value of his shares; interest on
such balance from his death; and unpaid
fines, and taxes paid by company. Middle
States Loan, Bldg. & Const. Co. v. Miller's
Adm'r [Va.] 51 S. B. 846. In Georgia, pay-
ments by a borrowing member are not all

credited on the loan and interest, but in part
on expenses and premiums due tlie associa-
tion, according to the terms of the contract.
Equitable Bldg. & Loan Ass'n v. Carley [S. C]
52 S. E. 48. An association advanced $500 to

a member, and agreed to assume his note for
$1,500. It took a note for $2,000 with inter-
est at twelve per cent., secured by mort-
gage. The member made payments amount-
ing to $884.52 and then defaulted, and the
association repudiated its assumption of his
$1,B00 note. Held proper to allow associa-
tion its $500 advancement, and other pay-
ments made by it with interest, and to credit
member with monthly payments on amounts
due at time of such payments. Cain v. Reeve
[Utah] 83 P. 568.

31. 32, 33. -Butson v. Home Sav. & Trust
Co. [Iowa] 105 N. W. 645.
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less a dear assent of botli parties to credit them on the loan be shown,'* and having
permitted credit to stock the other cannot be claimed.^' In South Carolina, all

sums paid by a borrowing member are to be applied on the sum borrowed and in-

terest thereon.'" In Iowa, it is provided by statute that in computing the amount
due from a borrowing member, only the amount actually received can be consid-

ered,"'' and interest on this amount cannot exceed twelve per cent.'* Under this

statute the value of shares held by the borrower is to be computed in the same
manner as if he had voluntarily withdrawn them.'" The manner of computing the

withdrawal value may be fixed by by-laws of the association.*" This statute is

held applicable after as well as before insolvency of the association.*^ The with-

drawal value of shares reisssued is not enhanced over others by the payment in of

accrued increment in addition to the total of regular dues.*^

(§ 3) D. Accounting after insolvency.*^—Insolvency of an association worts.

a rescission of its contracts with borrowing members, since the association cannot

then perform.** An equitable adjustment should be made with borrowing mem-
bers, as of the date of receivership.*" After insolvency, all classes of shareholders

are to be treated alike.*" Thus, a member who paid his dues in advance in full,

and received a discount, does not upon insolvency of the association, become a cred-

itor, but stands in the same position as other stockholders.*'' Holders of matured

stock do not become creditors in case of insolvency, but share equally with holders

of unmatured stock.*' Debts and expenses are to be first paid, and then each share-

holder is entitled to a dividend pro rata upon the amoimt which he has paid upon
his stock,*" but a borrowing member who elects to treat all payments as upon the

debt is not entitled to dividends on the stock.^" Where an association becomes in-

solvent before it has advanced any money to a member or has performed an agree-

ment to pay off a mortgage on his property, the member does not occupy the posi-

34, 35. Globe Mutual Bldg. & Loan Ass'n
V. Schutte, 29 Pa. Super. Ct. 265.

36. Equitable Bldg. & Loan Ass'n v. Cor-
ley [S. C] 52 S. E. 48.

37. Under Code § 1898, the fact that two
monthly payments had been exacted In ad-
vance should be considered in computing
actual amount of loan. Oskaloosa Nat. Bldg.,
Loan & Inv. Ass'n v. Bailey [Iowa] 105 N. W.
417. A borrower from one association took
stock in another which paid the first the dif-

ference between the amount due on the first

loan and the withdrawal value of the stock."
Held, the amount of the loan from the sec-
ond association was only the amount of cash
paid the first; not the entire amount of the
original loan. Butson v. Home Sav. & Trust
Co. [Iowa] 105 N. W. 645.

38. Code, § 1898. Oskaloosa Nat. Bldg.,
Loan & Inv. Ass'n v. Bailey [Iowa] 105 N. W.
417. Acts 28th Gen. Assem., p. 51, c. 69, mak-
ing maximum rate collectible eight per cent,

does not affect contracts made prior to its

enactment. Twelve per cent, may be recov-
_ered uAder such contracts. Le Mars Bldg. &
Loan Ass'n v. Burgess [Iowa] 105 N. "W. 641.

39. Code, § 1898. Le Mars Bldg. & Loan
Ass'n V. Burgess [Iowa] 105 N. W. 641.

40. Where by-law fixed withdrawal value
at amount paid, with interest at not less than
eight per cent., less fifty cents withdrawal
fee, the withdrawal value was not total
amount paid on stock and loan, but amount
paid on stock with interest or dividends.

Le Mars Bldg. & Loan Ass'n v. Burgess
[Iowa] 105 N. W. 641.

41. Butson V. Home Sav. & Trust Co.
[Iowa] 105 N. W. 645.

42. Such payment represents the value of
the use of the money which would have been
required had the dues been paid in the reg-
ular way. Foresters' Bldg. & Loan Ass'n v.

Quinn, 119 111. App. 572.
43. See 5 C. L. 484, and n. 76.

44. Preston v. Rockey [N. T.] 77 N. B.
1156; People v. New York Bldg. & Loan
Banking Co., 110 App. Div. 554, 97 N. T. S. 81.

The winding up should be as near as possible
to a rescission paying each member what he
put in or his share of the assets and charg-
ing each borrower what he got and the value
of the use of it. Broch v. French, 116 111.

App. 15.

45. Preston v. Rockey [N. T.] 77 N. E.
1156.

48, 47. People v. New York Bldg. & Loan
Banking Co., 110 App. Div. 554, 97 N. Y.
S. 81.

48. RogeY-s v. Ogden Bldg. & Sav. Ass'n
[Utah] 83 P. 754. When notices of with-
drawal are given when an association is in-
solvent, shareholders giving such notices are
not creditors but stand on a parity with other
shareholders. Id.

49. People V. New York Bldg. & Loan
Banking Co., 110 App. Div. 554, 97 N. Y. S. 81.

50. Norman v. Warsaw Bldg. & Loan Ass'n
[Ky.] 91 S. W. 695.
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tion of a creditor of the association by reason of having made payments of dues or

interest on a bond given the association as security.^^

Upon settlement with borrowing members, after insolvency, premium pay-

ments,'^^ and other payments referable to the loan, are credited thereon,'^ and if the

contract provides that upon final settlement, only the sum advanced, with interest

at a certain rate, would be retained, all payments, including dues, are credited on

the debt.^* Usually stock payments are not credited on the loan, but credit there-

for is given only upon the final distribution of assets.^^ So, it has been held in

Ivew York that a building and loan association is a membership and not a stock

corporation and that each member must perform his contract so long as the corpora-

tion manages its own affairs.^" Hence, in case~ of insolvency, each member must

be held to his contract up to the date of the receivership, and cannot be treated

• as a mere debtor and given credit on his loan for all sums paid.^^ Thus, a borrow-

ing shareholder must pay all instalments agreed to be paid for premiums down to

the date of the receivership,^^ and cannot be credited with such payments upon the

amount advanced upon his bond and mortgage.^"

§ 4. ^Termination and insolvency.'"'

§ 5. Rights of witlidrawlng shareholders^^—^Where a stock certificate recites

that the holder is a stockholder, and provides for withdrawal, upon the giving of

due notice, and the repayment of the amount paid in, the holder of such certificate

is, prior to notice of withdrawal, a stockholder and not a creditor of the association,

even though the certificate also provides for the payment of interest annuallj'' on

the amount paid in."- Suspension of stock payments by members for an unreason-

able time, so as to cause a material departure from its general plan of satisfying

loans by maturing stock affords ground for dissolution of the contractual relation's

lietween the association and a borrowing member,"^ and such meniber is not es-

topj)ed to demand such dissolution by having voted for an amendment to the bj'-

laws giving directors power to suspend payments in such manner."* A member who
thus A\ithdraws is to be charged with the amount of his loan with, legal interest from

the date of his receipt of the money, and credited with interest and premium paid,

and the withdrawal value of his stock at the time his right to withdraw accrued ;
"^

on the balance thus found due he is to be charged with interest, and credited with

all payments of whatever character, thereafter made."" In applying credits before,

on, and after, the date of accrual of his right to withdraw, the rule governing par-

tial payments is to be followed."'

51. People V, New York Bldg. & Lioan
Banking Co., 110 App. Div. 554, 98 N. Y. S.

898.

52. Where a mortgage became due and
payable by reason of the Insolvency ot the
association, the borrowing member was en-
titled to have all premium payments cred-
ited on the loan. Harris v. Nevins [N. J.

Err. & App.] 63 A. 172.

53. See 5 C. L. 484, n. 80-83. .

54. A bond given by a borrowing member
provided that the association would not re-
tain, upon final settlement, a sum greater
than that advanced with interest at eight per
cent. Held, on settlement with receiver, bor-
rowers would be credited with all payments
whether made as dues, interest or premium.
Flinn v. Interstate Bldg. & Loan Ass'n, 141
I^. 672.

35. See 5 C. L. 484, ii. 84-87.

66, 57. Preston v. Reinhart, 109 App. Div.
781, 96 N. Y. S. 851.

58. Preston v. Hockey [N. Y.] 77 N. B.
1156.

59, Dues and interest therein cannot be
credited on debt. Preston v. Rockey [N. Y.]
77 N. E. 1156.

eo. See 5 C. L. 486.
ei. See 5 C. L. 486. Computation of with-

drawal values, see, ante, § 3c.

62. Harrison v. Fleischman [N. J, Eq.] 61
A. 1085.

63, 64. Burkheiraer v. National Mut. Bldg.
& Loan Ass'n [W. Va.] 53 S. B. 372.

65. Making proper deductions for the
member's share of expenses and losses.
Burkheimer v. National Mut. Bldg. & Loan
Ass'n [W. Va.] 53 S. B. 372.

66, 67. Burkheimer v. National Mut. Bldg.
& Loan Ass'n ("W. Va.] 53 S. B. 372.
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Recovery of money paid for shares cannot be had as on an implied contract

unless by reason of mistake or the like it is equity and good coneience to repay."-'

BUILDINGS AND BUILDING RESTRICTIONS.

§ 1. Public Regulation (507).
§ 2. Private Rei^ulatiou (509).
S 3. Liability for Unsafe Condition of

Premises (510).

9 4. Liability for Negligent Operation of
Elevators (511).

§ 1. Public regulation.'^''—In the exercise of the police power it is generally

provided by statute or ordinance that certain regulations must be complied with in

the construction of buildings in cities," and specified precautions must be taken

6S. Foresters' Bldg. & Loan Ass'n v.

Quinn, 119 111. App. 572. See, also, Implied
Contracts, 5 C. L. 1756.

69. See 5 C. L. 487.
70. Failure to file specifications of modi-

fications of plans, wfiich had been filed in tlie

building department will not defeat a claim
for work performed thereunder, where the
modifications were thereafter approved and
the defendant enjoyed the benefit of the
work done. Zwerdling v, Congregation Adas
Le Israel, 46 Misc. 423, 92 N. Y. S. 360. Un-
less the contrary appears it is presumed that
the owner in the erection of a building ob-
served the requirement of filing "with the
proper officials the necessary plans and that
the building was erected with the consent of
the city after approval of such plans. Em-
pire Realty Corp. v. Sayre, 107 App. Div. 415,
95 N. Y. S. 371. In the absence of steps by
either lessor or lessee to obtain a review, by
the board provided for that purpose, of an
order by a building inspector of a municipal
corporation for the removal of a building
on account of its dangerous condition, and
his refusal to issue a permit for its repair,
are equivalent to a specific order to tear the
building down. Liebschutz v. Black, 3 Ohio
N. P. (N. S.) 393.

Note: Exercise of the police power in the
adoption of rules and regulations with
regard to the construction and occupa-
tion of buildings is ordinarily sustained.
Easton Com'rs v. Covey, 74 Md. 262, 22 A.
266. It is a discretionary power on the part
of commissioners having the construction of
buildings in charge to refuse a desired per-
mit. Tlie court say: "We think It very clear
that under a general power to pass such or-
dinance as the commissioners may deem nec-
essary and beneficial to the town the com-
missioners may pass any ordinance which
they may judge necessary and beneficial, and
it will be valid provided it be reasonable and
consonant with the general powers and pur-
poses of the corporation and not inconsist-
ent with the laws and policy of the state."

Sprigg V. Town of Garrett Park, 89 Md. 406,

43 A. 813; City of Salem v. Maynes, 123 Mass.
372, holds that such an ordinance applied to

one who had already constructed cellar for
contemplated building, but see State v. 'Ten-
ant, 110 N. C. 609, 28 Am. St. Rep. 715, 15

L. E. A. 423. See City of Hudson v. Thorne,
7 Paige [N. Y.] 261, for limitations upon
right to prohibit erection of wooden build-

ings. City of Troy v. Winters, 2 Hun [N. Y.]

63; Hawke v. Brown, 28 App. Div. 37, 50 N,

Y. S. 1032; Signell v. Wallace, 38 Misc. 656,

72 jsr. Y. S. 348, construing New York Laws
of 1901, c. 334, known as the tenement house
ict as amended by Laws of 1901, c. 555; fol-'

lowed and further construed in City of New
York V. Herdje, 68 App. Div. 370, 74 N. Y. S.

104.

State V. Tenant, 110 N. C. 609, 28 Am. St.

Rep. 715, 15 L. R. A. 423. An ordinance pro-
hibiting th eerection of a building without
permit after a contractor had commenced the
construction of a building, as to such build-
ing, is void.

City of Philadelphia v. Wall, 184 Pa.
557; City of Sioux Falls v. Kirby, 6 S. D. 62,

60 N. W. 156, 25 L. R. A. 621. The legality
of an ordinance requiring permit from build-
ing inspector considered, with citation of
many cases sustaining the position taken..
See McQuillin. Mun. Ord., §§ 470, 471, with
many cases cited; Horr. -& Bemis, Mun. Ord.
§§ 222, 223, and Parker & W. Pub. Health,
cc. 19, 20.

These regulations have for their direct
purpose not only the protection of life,

limb, and property, but also the preservation
of the public health. The use to which cer-
tain buildings can be put may result in a
condition exceedingly deleterious to the
health and safety not only of_ the occupants
of the buildings themselves but of persons in
the immediate vicinity (Inhabitant of Brook-
line V. Hatch, 167 Mass. 380, 38 L. R. A. 495;
People V. Bennett, 83 Mich. 457; Com. v. Char-
ity Hospital of Pittsburg, 198 Pa. 270. See,
also, 18 Am. Rep. 407), and the state in such
case has the unquestioned right of regula-
tion. Through the cupidity or negligence of
property owners, buildings may become un-
safe for use, and the proper exercise of the
police po"wer by the state includes the pass-
ing of regulations remedying such condition
(Woodruff v. Bowen, 136 Ind. 431, 34 N. B.
1113, 22 L. R. A. 198; Town of Portsmouth v.

Snell, 8 N. H. 338). It also includes the right
to control or regulate in the first instance,
having as a purpose the protection of life,

health and property, either the dimensions
(Attorney General v. Williams, 178 Mass. 330,
59 N. B. 812. See, also, Id., 174 Mass. 476, 55
N. E. 77, 47 L. R. A. 314; People v. D'Oench,
111 N. Y. 359; City of Cleveland v. Lenze, 27
Ohio St. 383), the manner (see cases collected
in 43 Alb. Law J. 349, note by W. S. Gordon,
Hall V. Nixon, L. R. 10 Q. B. 152; United
States V. Cole, 7 Mackey [D. C] 504, and
cases cited in opinion; McCulloch v. Ayer, 96
F. 178,—fire escapes; Ex parte White, 67 Cal.
102; Diamond State Iron Co. v. Giles, 7 Houst.
[Del.] 11 A. 189; Arms v. Ayer, 192 111. 601,
85 Am. St. Rep. 357, 58 L. R. A. 277,—fire es-
cape regulation held valid; Ward v. City of
Murphysboro, 77 111. App. 549; Inhabitants of
Winthrop v. New England Chocolate Co., 180
Mass. 464, 62 N. B. 969; Hubbard v. City of

Paterson, 45 N. J. Law, 310; Morford v. Board
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against fire.''^ The construction of tenement houses '* and hotels '^ is subject to

of Health of Asbury Park, 61 N. J. Law, 386,

39 A. 706, construing powers of boards of
health as to manner of construction of build-
ings; Stewart v. Com., 10 Watts [Pa.] 307;
Barter v. Com., 3 Pen. & W. [Pa.] 253; Kneed-
ler V. Borough of Norristown, 100 Pa. 368.

But in this case it was held that a borough
did not have the authority to forbid under
penalty the erection of wooden buildings
within certain limits. Smith v. Milwaukee
Builders' & Traders' Exch., 91 Wis. 360, 51

Am. St. Rep. 912, 30 L. R. A. 504. See, also,

McQuillin, Mun. Ord., 5 471, with many cases
cited), or the place of construction (Phillips
V. City of Denver, 19 Colo. 179, 34 P. 902, 41
Am. St. Rep. 230. An ordinance prohibiting
the construction of a livery stable in any
block in which a school building Is situated
or adjacent without other conditions held
unreasonable and void. Village of Louisville
V. Webster, 108 111. 414; City of Abilene v.

Cowperthwait, 52 Kan. 324, 34 P. 796; City of
Monroe v. Hoffman, 29 La. Ann. 651. The
power to prohibit the erection of a building
composed of combustible materials in densely
built part of town an inherent power in mu-
nicipal corporations. But State v. Schuch-
ardt, 42 La. Ann. 49, 7 So. 67, holds that a
municipal corporation in the absence of leg-
islative authority has no such control over
the construction of buildings. See, also,

Pratt v. Borough of Litchfleld, 62 Conn. 112;
Easton Com'rs v. Covey, 74 Md. 262, 22 A.
266; City of Baltimore v. Radecke, 49 Md.
£28; Hume v. New York, 74 N. T. 264; City of
Buffalo v. Chadeayne, 134 N. T. 165; Livings-
ton V. Wolf, 136 Pa. 519, 20 Am. St Rep. 936;

Corporation of Knoxville v. Bird, 80 Tenn.
[12 Lea] 121, 47 Am. Rep. 326; Beall V. City
of Seattle, 28 Wash. 593, 69 P. 12, 92 Am. St.

Rep. 892, 61 L. R. A. 583). This right to regu-
late the construction of buildings extends to
repairs (Borough of Stamford v. Studwell, 60

Conn. 85, 21 A. 101; First Nat Bank of Mt
Vernon v. Sarlls, 129 Ind. 201, 28 Am. St Rep.
185, 13 L. R. A. 481,—^validity of repair ordi-
nance determined; City of Newton v. Belger,
143 Mass. 598—building ordinance held In-
valid in this case; Donohue v. Kendall, 50
N. T. Super. Ct 386; Quigley v. H. W.
Johns Mfg. Co., 26 App. Div. 434, 60 N. T.
S. 98,—permit not necessary for minor re-

pairs; Brennan v. Lachat, 14 Daly [N, Y.]
197; Willy v. Mulledy, 78 N. Y. 310; Douglass
V. Com., 2 Rawle [Pa.] 262. See article by
W. S. Gordon in 43 Alb. Law J. 349), as well
as alterations or additions (City Council of
Montgomery v. Louisville & N. R. Co., 84 Ala.
127; Tuttle v. State, 4 Conn. 68; Greene v.

Dumrell, 175 Mass. 394; Fire Dept. of New
York V. Wendell, 13 Daly [N. Y.] 430; City of
Philadelphia v. Coulston, 13 Phila. [Pa.] 182;
Appeal of Brice, 89 Pa. 85; Carroll v. Lynch-
burg, 84 Va. 803), and ornaments or appur-
tenances (State V. Clarke, 69 Conn. 371, 61
Am. St Rep. 45, 39 L. R. A. 670,—awning;
Attorney General v. Williams, 174 Mass. 476,
and same case again in 178 Mass. 330, 69 N.
E. 812; City of New York v. Wood, 15 Daly,
341, 6 N. Y. S. 657; Bowers v. Coulston, 11
Phila. [Pa.] 182). The exercise of" the power
In this respect goes further and includes the
right of Inspection of buildings used for cer-
tain purposes or. by certain classes of people.

The right to exercise the power also carries
with it the right to enforce orders or regula-
tions of the state or municipal authorities
looking to the demolition or the purification
of unwholesome, unsafe or infected prem-
ises (Dupree v. City of Brunswick, 82 Ga.
727; O'Rourke v. City of New Orleans, 106 La.
313; City of St Paul v. Clark, 84 Minn. 138,

86 N. W. 893; Egan v. Health Dept of City
of New York, 9 App. Div. 431, 41 N. Y. S.

352; Health Dept of City of New York v.

Dassori, 21 App. Div. 348, 47 N. Y. Supp. 641.
The court here held the fact that buildings
w^ere unfit for habitation did not necessarily
involve the conclusion that they could not be
made so. "If they ceased to be In such a con-
dition as to breed pestilence and spread dis-
ease and were rendered innoxious the owner
of them had a right to have them remain
upon the premises even though he might not
be permitted to use them as a tenement
house. There are many other uses to which
he might lawfully put them, and the un-
doubted power of the public to refuse him
permission to rent them to be used for hu-
man habitation did not necessarily involve
the right to destroy them if they were not
fit for that purpose." Golden v. Health Dept.
of City of New York, 21 App. Div. 420, 47

N. Y. S. 623, -where the owner's remedy Is dis-
cus.sed. Smith v. Irish, 37 App. Div. 220, 55
N. Y. S. 837. See, also, People v. Board of
Health of City of Yonkers, 140 N. Y. 1, 37
Am. St Rep. 522, 23 L. R. A. 481; Health Dept
of City of New York v. Trinity Church, 145
N. Y. 32, 45 Am. St Rep. B79, 27 D. R. A. 710;
Board of Health of City of Yonkers v. Cop-
cutt 140 N. Y. 12, 35 N. B. 443, 23 L. R. A.
485. But see Earp v. Lee, 71 111. 193; Bush-
nell v. Robeson, 62 Iowa, 540; Brightman v.

Inhabitants of Bristol, 65 Me. 426; Brown v.

Perkins, 78 Mass. [12 Gray] 89; W^elch v. Sto-
well, 2 Doug. [Mich.] 332; Clark v. City of
Syracuse, 13 Barb. [N. Y.] 32, and Miller v.

Burch, 32 Tex. 208), and the enforcement of
ordinances having for their purpose the ex-
ercise of rights enumerated In this and other
sections. It has been held that in the ex-
ercise of the power possessed, the state or
the municipal authorities can pass rules, reg-
ulations, ordinances or laws capable of en-
forcement through the imposition of penal-
ties for their violation (State v. Bright, 38
La. Ann. 4; State v. Zurich, 49 La. Ann. 447)
consisting either of a fine or Imprisonment,
or both (City of New Orleans v. Danneman,
51 La. Ann. 1093; following State v. Zurich,
49 La. Ann. 447).—From Abbott, Mun. Corp.
23S.

71. "Interior finish" in New York Building
Code, section 105, requiring certain parts of
fireproof buildings to be treated with Are
proofing process does not Include trade fix-

tures. City of New York v. A. T. Stewart
Realty Co., 109 App. Div. 702, 96 N. Y. S. 513.

A municipal ordinance requiring certain
buildings to be fireproofed in certain re-
spects and prescribing a penalty for viola-
tion applies to all buildings whether erected
before or after Its enactment Such act Is not
unconstitutional nor in violation of vested
rights of persons who own buildings previ-
ously erected. City of Seattle v. Hinckley, 40
Wash. 468, 82 P. 747. Under Greater New
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statutory regulation, as is also the maintenance of swinging signs.''* The action of

a city council in refusing a permit to build a house is administrative and no appeal

lies therefrom to the circuit court.'" The legislature may regulate the construction

of buildings along pathways-'^ For injury caused thereby to buildings in course

of construction, damages may be recovered.''

§ 2. Private regulation. Restrictive covenants.''^—The owner of an estate

may on conveying it bind it by any reasonable restriction." Such restriction will

remain,in force according to its terms *° or unless by reason of change in the neigh-

borhood enforcement becomes inequitable.'^ Building restrictions are incum-
brances '^ if they affect the marketable quality of the title *' or prevent the use of

the premises for any lawful purpose.** Such covenants run with the land.*^ Build-

ing restrictions are construed strictly against the grantor,'* and nothing is to be

regarded as a violation that is not in disregard of express terms."

York Charter Laws 1897, p. 263, c. 378, § 762,
rfilative to providing means for communicat-
ing fire alarms, tlie order of the flre commis-
sioner directing one to adopt "direct means"
without specifying the means is insufficient

to enable the recovery of a penalty for fail-

ure to comply with' the orders. Hayes v.

Brennan, 45 Misc. 413, 90 N. T. S. 453.

72. Under the tenement house act of New
York, there must be a yard in the rear of
ev^ery tenement house.' People v. Grain, 47
Misc. 281, 95 N. Y. S. 906. ConstTuction of
New York tenement house act as to courts
and passage ways. Gutting v. Brennan, 97
App. Div. 23, 89 N. Y. S. 574.

73. Laws 1905, p. 1862, c. 697, relative to
the examinations of hotels in which a galoon
is operated and if it does not comply with
the law regulating hotels the liquor tax may
be cancelled and the partitions forming bed-
rooms caused to be removed within thirty
days does not authorize the building depart-
ment to destroy partitions in a building in
which the liquor tax certificate has been can-
celed without a judgment or order of court.
Born V. Hopper, 110 App. Div. 218, 96 N. Y. S.

671. Under Greater New York Charter Laws
1901, p. 183', c. 466, § 411, giving the building
superintendent authority to pass on ques-
tions relative to the construction of build-
ings does not authorize him to determine
that trade fixtures must conform to the re-
quirements of the building code. City of New
York V. A. T. Stewart Realty Co., 109 App.
Div. 702, 96 N. Y. S. 513.

74. Municipal ordinance prohibiting the
placing of signs above the street held vio-
lated by an electric sign fourteen feet above
the sidewalk extending six feet over the
street. Loth v. Columbia Theater Co. [Mo.]
94 S. W. 847.

75. Ex parte Evans [S. C] 52 S. E. 419.

76. St. 1896, p. 261, c. 313, and St. 1897,

p. 363, c. 379, providing for the establishment
of a building line and other regulations along
a parkway does not apply to a parkway
along which no building line has been es-

^ tablished. Williams v. Boston [Mass.] 77 N.
E. 509.

77. Method of determining measure of
compensation to one whose building. In
course of construction when the building or-
dinance w^as passed was injured. Williams v.

Boston [Mass.] 77 N. B. 509. Certain evidence
as to rental value before and after the pas-

.

sage of a building ordinance held admissible
on the question of damage to a building in
course of construction when the ordinance
was passed. Id. "Violation of a building or-
dinance when done in good faith and on ad-
vice of counsel, held not to preclude the
builder from recovering damages occasioned
to a building in cpurse of construction when
the ordinance was passed. Id.

78. See 5 C. L. 488.
79. A restriction that no structure except

dwellings costing not less than $2,500 to be
built fifteen feet from the sidewalk, shall be
erected on the land is valid. James v. Irvine
[Mich.] 12 Det. Leg. N. 454, 104 N. W. 631.

80. A grantee in a deed binding him not
to use the premises for any except certain
purposes without the consent of the owner
or his successors is bound by the restriction
so long as the owner or his successors see
fit to hold it in force. Island Heights Ass'n
v. Island Heights Water Power, Gas & Sewer
Co. [N. J. Bq.] 62 A. 773.

81. A restrictive covenant will not be en-
forced by injunction where it has nearly ex-
pired and the character of the neighborhood
had so changed that the enforcement of the
covenant would have little effect. Covenant
against erection of apartment houses. Mc-
Clure V. Leaycraft, 183 N. Y. 36, 75 N. B. 961.

Where there has been no such change in the
neighborhood as renders the enforcement of
a covenant inequitable. It will be enforced.
De Lima- v. Mitchell, 49 Misc. 171, 98 N. Y. S.

811.

82. Whelan v. Rosseter [Cal. App.] 82 P.
1082.

83. Ordinary building restrictions appli-
cable to all the property In the neighborhood,
of which a proposed purchaser has knowl-
edge, cannot be classed as an Incumbrance
unless they affect the marketable quality of
the title, and the presumption is that they
are a benefit rather than a detriment to the
property. Egle v. Morrison, 6 Ohio C. C.
(N. S.) 609.

84. Restriction against the carrying on of
any noxious, offensive, or dangerous trade or
business is. Deiterlen v. Miller, 99 N. Y. S.

699.

85. Deiterlen v. Miller, 99 N. Y. S. 699.
86. James v. Irvine [Mich.] 12 Det. Leg.

N, 454, 104 N. W. 631.
87. Not Tlolated: A restriction that no

building costing less than a certain amount
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Equitable relief for breach of a restrictive covenant must be promptly sought.'"^

Infrequent violations of a restrictive covenant not generally known in the neigh-

borhood nor acquiesced in by the common grantor will not prevent enforcement of

such restriction.**" They must be enforced by the real party in interest."" A pur-

chaser by deed from a prior o'wner is a proper party though he testified that he was

a straw man in the transaction and did not know who the real owner was,"^ but a

contractor erecting a building on the premises is not."^ If a structure can be re-

modeled to conform to the covenant, permission should be given to do so,"^ and

where the covenant lapses pending suit for its violation, an alteration of the struc-

ture cannot be ordered but damagea for violation of the covenant may be recovered."*

§ 3. Liability for unsafe condition of premises.
'^'^—The ov/ner of premises

must exercise ordinary care to keep them reasonably safe,"" but he is not, as to tho

public, an insurer of their safe condition"'' and is liable only for negligence,"^

shall be erected is not a restriction on the
kind of building. A stable may be erected.
Peck V. Hartshorn, 189 Mass. 110, '16 N. B.
133. Six story apartment house of dignified
appearance and elegantly appointed' apart-
ments is not a tenement house -within a cov-
enant against the construction of such a
building. Marx v. Brogan, 111 App. Div. 480,

98 N. Y. S. 88. A restriction»against the erec-
tion of anything except a dwelling house
held not a restriction against a double house
where several had been built. James v. Ir-

vine [Mich.] 12 Det. Leg. N. 454, 104 N. W.
631. A double two story building comprising
four flats is not "one dwelling" within such
a restrictive covenant. Sanders v. Dixon, 114
Mo. App. 229, 89 S. W. 577. The erection of

a house or flat two stories high planned for
the occupancy of two families does not vio-
late a restriction against niore than "one
house." Pank v. Baton [Mo. App.] 89 S. W.
686.

Violated: A board fence eight or more feet
in height, extending the entire length of the
grantor's premises to the sidewalk, which
shuts off the view from the grantor's remain-
ing ground and dwelling house, diminishes
the air and light formerly enjoyed by him,
and which is contrary to the intention of the
parties as evidenced by the stipulations in

the deed and the circumstances and condi-
tion of the property at the time of the con-
veyance is a "building" within the meaning
of a deed providing against the erection of
certain buildings. MacGregor v. Linney, 6

Ohio C. C. (N. S.) 524. A covenant prohibit-
ing barrooms, saloons or any other business
establishment on the premises is violated by
the maintenance of a restaurant and saloon.
De Lima v. MitcheU, 49 Misc. 171, 98 N. T. S.

811.
' 88. A party beneficially interested in the
enforcement of a restrictive covenant must
come into court promptly in order to obtain
equitable relief. One held barred by laches
after three years when it did not appear that
property owners would be injured. Island
Heights Ass'n v. Island Heights "Water P., G.
& S. Co. [N. J. Eq.] 62 A. 773.

89. De Lima v. Mitchell, 49 Misc. 171, 98

N. Y. S. 811.

90. Where one assumed to act as owner
and declared his intention of disregarding
the covenant, a finding that he was the real

party In Interest was Justified. Sanders v.

Dixon, 114 Mo. App. 229, 89 S. W. 577. Where
lots are sold under restrictive covenants by
a common grantor, one purchaser is entitled
to enforce the covenant as against a subse-
quent mortgagee of a neighboring lot. De
Lima v. Mitchell, 49 Misc. 171, 98 N. Y. S. 811.

91, 9a. Sanders v. Dixon, 114 Mo. App. 229,
89 S. W. 577.

93. A structure which violates a restric-
tive covenant should not be ordered removed
without permission given to remodel where
it could be remodeled at slight expense to
conform to the covenant. Sanders v. Dixo'n,
114 Mo. App. 229, 89 S. W. 577.

94. Sanders v. Dixon, 114 Mo. App. 229, 89
S. W. 577.

95. See 5 C. L. 491.

96. .Wliere a pedestrian was killed by the
fall of a window sill from a building in
course of construction, the question of the
owner's negligence and of the deceased's con-
tributory negligence were held questions of
fact. Riegert v. Thackery, 212 Pa. 86, 61 A.
614. Where a pedestrian was injured by a
brick falling to the sidewalk from a building
in course of construction evidence of the
builder's negligence held for the jury. De-
cola v. Cowan, 102 Md. 551, 62 A. 1026. The
violation of an ordinance requiring sheds to
be erected over sidewalks where building
operations were going on is not negligence'
if a reasonably prudent person would not
have erected sheds or given warning. Rie-
gert V. Thackery, 212 Pa. 86, 61 A. 614. The
maintenance of a stairway leading to a base-
ment the top of which is four and one-half
feet from the sidewalk in an alley is not
a nuisance. Sheehan v. Bailey Bldg. Co.
[Wash.] 85 P. 44.

97. Is held to the exercise of reasonable
care and skill only. Connolly v. Des Moines
Inv. Co. [Iowa] 105 N. W. 400.

98. Instruction as to the burden of proof
to show negligence approved. Connolly v.

Des Moines Inv. Co. [Iowa] 105 N. W. 400.
Where one was injured while approaching a
store by a private passageway by being
struck by a bale of oakum let fall from a
floor suspended over such passage, the ques-
tion of negligence In handling the bale was
for the jury. Burns v. Dunham, Carrigan &
Hayden Co. [Cal.] 82 P. 959. Where an ad-
jacent owner was injured by reason of Ice
falling from a building, the question of neg-
ligence was held for the j'ury. Richardson
v. Nelson [111.] 77 N. B. 583.
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which is the proximate cause of an injury. "^ He owes no duty to trespassers or

mere licensees.^ The owner of a building so situated as to become a menace to

travel on a public street if it become dangerous from faulty construction or other

cause is held to a reasonable inspection from time to titae only.- This duty is an

absolute one and if he delegates it to an agent or servant the doctrine of respond-

eat superior applies.^

§ 4. Liability for negligent operation of elevators'.*—Owners and operators

of passenger elevators owe to their passengers the duty to exercise the highest degree

of care for their safe transportation,' and are liable in damages for injuries sustained

as a result of their negligence/ but they are not strictly common carriers.' One

operating an elevator must use due care before he starts the car to ascertain whether

passengers are in the act of alighting and will be endangered by starting.' The
operation of an automatic push button electrical passenger elevator is not negligence

which is actionable by any person except a child of such tender years that it cannot

appreciate the danger of contact with the side of the door or shaft when the car is

moving." There is no liability for an injury which is the result of contributory neg-

ligence.'-'' It is the duty of the owaerc of a building to properly guard elevator

09. Facts that one entered defective prem-
ises and was next found injured by a punc-
tured wound in leg and that there -was a
hole in floor and signs of blood does not
show that injury occurred there. Btirke v.

Hulett, 216 111. 545, 75 N. E. 240. A tenant of

one floor of a building is liable for negli-
gence relative to the injury only in case an
accident occurs on his floor. Complaint not
alleging that the accident occurred on the
defendant's floor held demurrable. Detviller
V. Rolled Plate Metal Co., 110 App. Div. 773,

97 N. Y. S. 419.

1. A trespasser or mere licensee cannot
recover for injuries sustained by falling

through an open hatchway. "Whether one
"was on premises by invitation or was a li-

censee or trespasser held a ijuestion of fact.

Mallock V. Derby [Mass.] 76 N. E. 721.

2. Not liable for injury caused bv a de-
fect not disooTo'-pd in ti^^ t^ rerif It -+ r<«-._

noHy V. Des Moines Inv. Co. [Iowa] 105 N. W.
400.

3. Connolly v. Des Moines Inv. Co. [Iowa]
105 N. W. 400.

4. See 5 C. L. 492.

5. Shellaberger v. Fisher [C. C. A.] 143 F.

937; Anderson Art Co. v. Greenburg, 118 111.

App. 220. Highest degree of care in every-
thing calculated to insure the safety of pas-
sengers is required. Becker v. Lincoln Real
Estate & Bldg. Co. [Mo. App.] 93 S. W. 291.

Highest degree by a merchant who maintains
an elevator for the use of his customers.
H. B. Phillips Co. v. Pruitt, 26 Ky. L. R. 831,

82 S. W. 628.

6. It cannot be concluded as a matter of

law that due diligence has been employed in

making an elevator reasonably safe because
the elevator is such as is generally used for
like purposes. Usage of others not the sole
criterion. National Biscuit Co. v. Wilson
[Ind. App.] 78 N. E. 251. Evidence of the
customary manner of constructing an ele-
vator is admissible on the question of negli-
gence in failing to provide the same with
safety devices. Id. The fall of a loaded ele-
vator is prima facie evidence of negligence
in the person charged with the duty of oper-

ating it. Edwards v. Manufacturers' Bldg.
Co. [R. I.] 61 A. 646. Where there was no
evidence to show what caused an elevator to
fall it was error to exclude evidence that it

had previously been working in a spasmodic
and uncertain manner. Casterton v. Ameri-
can Blower Co. [Mich.] 12 Det. Leg. N. 751,
106 N. W. 61.

7. A landlord who maintains in his pri-
vate building an elevator for the use of liis

tenants and their customers is not a common
carrier. Is bound to exercise only reason-
able care. Edwards v. Manufacturers' Bldg,
Co. [R. L] 61 A. 646. See* 5 C. L. 492, n. 89.

8. Becker v. Lincoln Real Estate & Bldg.
Co. [Mo. App.] 93 S. W. 291. Operator's neg-
ligence in prematurely starting the car
where a passenger following directly after
another in leaving the car was injured be-
cause of such start, held for the jury. Id.
Negligent act of operator in prematurely
starting the car held the proximate cause of
an injury, and not the act of the operator in
pushing the party injured backward after the
car had started. Id.

!). One of sufiioient maturity would be con-
tributorily negligent if he permitted himself
to suffer such risk. Shellaberger v. Fisher
[C. C. A.] 143 F. 937. The operation of such
an elevator without an operator in an apart-
ment house where several children of tender
age used it, a duty to employ an operator be-
ing imposed by statute, is sufficient evidence
of negligence where a child of tender years
was injured while running the elevator and
whether it was the proximate cause of the
injury to take the case to the Jury. Id.

10. Questions of negligence and of con-
tributory negligence where a customer was
injured by falling into an elevator shaft in a
store building held for the Jury. H. B. Phil-
lips Co. V. Pruitt, 26 Ky. L. R. 831, 82 S.

W. 628. Question of contributory negligence
where servant was injured because his em-
ployer had left elevator shaft insufficiently
guarded in violation of Laws 1897, p. 468,
c. 415, art. 1, § 20, amended by Laws 1899,
p. 351, c. 192, held for the jury. Kiernan v.

Bidlitz, 109 App. Div. 726, 96 N. Y. S. 387. It
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shafts.^^ One suing for injuries sustained by falling through, an open elevator

shaft has the burden to prove defendant's negligenee.^^ The defendant has the

burden of proving contributory negligence.^^

Burden of Pkoof, see latest topical index.

BURGIiARY."

§ 1. What Constitutes (512). Breaking-
and Entry (512). Accomplices (513). Na-
ture and Situation ot Building (513). To
Constitute the Offense of Having- Burglar.'s
Tools in Possession (513).

§ 2.

8 3.

§ 4.

Indictment (513).
Bvidence (514).
Instructions and verdict (515).

§ 1. What constitutes.^'^—Statutes have been enacted in most states extend-

ing the common-law definition by punishing as burglary breaking and entry in the

day time ^^ or by making subject of burglary preimises which were not so at com-

mon law,^' and in some cases distinct offenses have been made of acts included

within the common-law crime or closely related theretoj^' In some states it is

held that the common law remains in force except as covered by the statutes.'-'

Breahing and entry}"—Where the owner of the building consents to the entry

thereof there is no burglary ;
^^ but where the owner is not connected -with the origi-

nal design, but^ on discovering the design, joined in it sufficiently to bring about

detection, he does not consent so far as to bar a conviction for burglary.^^ Where
an employe agreed with a third person that the latter should enter his employer's

closed house and take goods therefrom, and was present when such entry was made

has been repeatedly held that as a matter of

law an elevator is not a place of danger, and
to give a special charge to the contrary
would be error. Breuer V. Frank, 3 Ohio
N. P. (N. S.) 581. It is not error to leave it

to the Jury to say -whether the facts and cir-

cumstances under "which the plaintiff stepped
into the open elevator shaft -were such as to

lull him into a sense of security, by leading
him to think the cab was there to receive
him. Id. One who seeks to enter a moving
elevator is guilty of contributory negligence.
A. M. Rothschild & Co. v. Levy, 118 111.

App. 78.

11. B. Shoninger Co. v. Mann, 121 111. App.
27S.

12. Evidence sufficient to show negligence
where the hall leading to the elevator was
dark. Fletcher v. Kelly [Ind. App.] 76 N. E.
813. Where it is not shown what caused an
elevator to fall, a servant cannot recover
from his master for injury sustained. Cas-
terton v. American Blower Co. [Mich.] 12
Det. Leg. N. 751, 106 N. W. 61. The owner of
a freight elevator is not guilty of negligenc.e
in permitting a small break in the wall of
the shaft which caused an injury to a serv-
ant who allowed his foot to project over the
edge of the elevator platform. McDonald v.
Button [Mass.] 76 N. E. 1055.

13. Fletcher v. Kelly -[Ind. App.] 76 N. E.
813.

14. See Clark & 91. Crimes [2d ed.] 595.
15. See 5 C. L. 493.

16. Commonwealth v. "Woolfolk [Ky.] 89
S. W. 110; State v. Curtis [La.] 41 So. 58.

17. Pen. Code 1895, art. 838, defines bur-
glary; art. 849, provides a penalty for an at-

tempt to commit burglary; art. 851 makes It

a penal offense under certain conditions to

enter a railroad car, etc., but does not define
it as burglary, and makes no provision as to
attempts. Summers v. State [Tex. Cr. App.]
90 S. "W. 310.

18. The stat-ute of South Carolina defining
and punishing safe cracking is not defective
for failure to express its subject matter in
the title. Act F-eb. 19, 1904, 24 St. at Large,
p. 396; Const, art. 3. § 17. State v. O'Day
[S. C] 54 S. B. 607. One who enters a dwel-
ling house In the day time with intent to
steal is guilty of a distinct and substantive
offense, denounced by statute in Louisiana.
Rev. St. § 854. It is a distinct offense from
that contemplated In Act 107, p. 161, of 1902,
which relates to vagabondage, and is not re-
pealed by the latter. State v. Curtis [La.]
41 So. 58.

19. In Kentucky burglary is still a crime
and punishable as such according to the pro-
visions of the common law (Commonwealth
v. Woolfolk [Ky.] 89 S. W. 110); but the sec-
tions of the statute against housebreaking
abrogate in large measure the technical rules
of the common la'w, which punished house-
breaking only when committed at night and
by breaking and entering a dwelling house
or church (Id.).

20. See 5 C. L. 493.
21. One who enters a house together with,

or having the consent of, another who has,
or whom he believes to have, authority to
enter, is not guilty of burglary. Bird v. State
[Tex. Cr. App.] 90 S. W. 651. Where the
owner of the house left the key- thereof at
a designated place, to enable his confeder-
ates to induce accused, to enter, an acquittal
was authorized. Id.

22. Bird V. State [Tex. Cr. App.] 90 S. W.
651.
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and goods stolen therein, he was guilty of an entry by breaking sufficient to consti-

tute burglary.^*

A ccompUces.^*—One who advises another to commit a burglary, but is himself

at another place at the time it is committed, is not a principal, but an accomplice.^'

Nature and situation of building."^—A dwelling house is a building which, by

the mode of its construction or reconstruction, is suitable for a habitation.^^ An
inhabited dwelling house is such a house itsed as "a habitation,^^ and the ordinary

use of a habitation embraces the protection and shelter of household goods and

wearing apparel, whether the inhabitants are present or absent.^" It is not neces-

sary that a dwelling house, to remain such, be continuously occupied; having been

designed for and used as a dwelling house, it remains such, though temporarily un-

occupied, until converted to some other use.^° Where a building is divided into

apartments, only one of which is occupied by a bank and the others by tenants, the

whole building cannot be defined as a banking house; ^'^ and the breaking into and

entering with felonious intent of any portion of the building not occupied by the

bank for banking purposes, cannot be said to be the breaking and entering of a

banldng house.^^ But the word "building" as used in the Ohio statute, defining

the crime of burglary, has reference to a structure of some permanence.'^

To constitute the offense of having burglar's tools in possession it is not essential

that they bo in the manual custody of accused.'*

§ 2. Indictm^ntP—The indictment must describe the premises broken '' and

lay the ownership thereof,'' but where larceny of goods therein is not essential owner-

ship of such goods need not be laid.'^ Intent must be charged,''' but an indict-

23. Alexander v. State [Tex. Cr. App.] 13

Tex. Ct. Rep. 936, 89 S. "W. 642.

24. See 3 C. L. 579.

25. Holmes v. State [Tex. Cr. App.] 91 S.

W. 588.

28. See 5 C. L. 494.

27. State V. Mason [Ohio] 77 N. E 283. A
building erected for a dwelling house and
occupied as such for some time by a tenant
and which after the tenant's removal his son
continued to claim as his residence, leaving
his wearing apparel, etc., therein, the tenant
retaining the keys, was a dwelling house the
day after the tenant's removal, within Ky. St.

1903, § 1162, relative to feloniously breaking
into any dwelling house, etc. Commonwealth
V. Woolfolk [Ky.] 89 S. "W. 110.

2S. Within the meaning of Rev. St. 1906,

I 6835, a dwelling house is inhabited where
the family has gone for a vacation, leaving
servants in charge, though the servants may
be temporarily absent when it Is burglari-
ously entered. State v. Mason [Ohio] 77 N.
E. 283.

29. State V. Mason [Ohio] 77 N. B. 283.

30. Commonwealth v. "Woolfolk [Ky.] 89

S. W. 110.

31. 32. Greenwood v. People [Colo.] 83 P.

646.
33. Entry of movable chicken coop thirty-

eight Inches square not burglary. Bailey v.

State, 7 Ohio C. C. (N. S.) 28.

34. Tools in grip carried by defendant's
companion. State v. Layton, 191 Mo. 613, 90

S. W. 724.

35. See 5 C. L. 494.

36. Buildings constructed for a special pur-
pose, and being of a temporary character,
must be so described (liUcas v. State [Ala.]

39 So. 821) ; but a chicken or hen house, be-

7Curr. Law—[33.

ing well known in communities where poul-
try is raised, need not be so specially de-
scribed (Id.).

37. Davis v. State [Pla.] 40 So. 179; State
V. James, 194 Mo. 268, 92 S. W. 679. The rea-
sons for requiring this are: (1) For the pur-
pose of showing that the building alleged to
have been broken into was not the property
of the accused, inasmuch as one cannot com-
mit the offense of breaking and entering his
own building; (2) for the purpose of so iden-
tifying the offense as to protect the accused
from a second prosecution for the same of-
fense. Davis V. State [Fla.] 40 So. 179. The
words "that certain building commonly
known as and called the storehouse of one
B. F. Pope," are merely descriptive of the
building, ahd do not constitute an allegation
of ownership. Id.

38. State v. Goehler, 193 Mo. 177, 91 S. "W.
947.

39. Indictment under Rev. St. § 854, held
to properly charge that defendant entered
with intent to steal. State v. Curtis [La.] 41
So. 58. Charging the breaking "with the in-
tent to commit a felony therein, to wit,
grand larceny," was sufficient without set-
ting forthf the facts constituting the felony.
Radley v. Commonwealth [Ky.] 89 S. "W. 519.
An indictment does not charge an offense
undejr Rev. St. § 5478 [U. S. Comp. St. 1901,
p. 3696], where it charges the breaking into
a building used partly as a post office with
intent to commit larceny but fails to charge
an intent to commit larceny in that part
usqd as a post office, to which part only the
statute refers. United States v. Martin, 140
F. 256. In "Washington an information for

burglary, alleging in the alternative that de-

fendant entered the building with intent to
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ment alleging in the laaiguage of the statute intent to steal goods, wares, aJid nifr-

chandise kept in the building broken, is sufficient without description of such

goods.*" Where entry in the nighttime is essential, it must be charged.*^ An al-

legation that the burglary was committed by force, threats, and fraud will Support

a conviction of either a nighttime or daytime burglary.*^ Burglary and grand

larceny may be joined in the same indictment;*^ and several indictments against

the same person for grand larceny and burglary may be consolidated by the consent

and at the instance and request of the defendant.** Where the indictment alleged

ownership of the house in "W. F. Y." and the proof showed "F. W. E. Y.," the vari-

ance was fatal ;
*° and evidence of a breaking into a bank building by way of apart-

ments occupied by the bank's tenants, and not by the bank itself, is a fatal variance

from an information for burglariously entering "into the banking house." *"

§ 3. Evidence."—The breaking and entering maj^ be shovsii by circumstantial

evidence,*' and where the owner of the property is dead at the time of the trial,

his want of consent may be so proved ;
*^ but where the owner of the premises is a

witness, his want of consent to the taking of the property must be proved by him.'"

Evidence that witness went to the building the night prior to the burglary, carefully

examined the lock and tried the door to see if it was securely fastened,^^ as well as

evidence of circumstances and occurrences when defendant was caught almost in the

very act of burglary, was admissible; ^^ but on the trial of one of three persons for

burglary, evidence that on the morning after the night of the burglary two others

built a fire in a field, about a quarter of a mile from the place where the stolen

goods w^ere found, was inadmissible.^^ The evidence must show the breaking and

entry "* in the nighttime, if that be an essential of tlie ofEense,^^ the criminal in-

tent,'^* and the ownership of the premises,^^ and must identify defendant as partici-

pant '*' or accessory.^' While possession of stolen goods unaccompanied bj^ other

commit "a misdemeanor or felony," is suffi-

cient. Under Ballinger's Ann. Codes & St.

3 7104, defining burglary; § 7105, making ttie

unlawful entry presumptive of the attempt
to commit a misdemeanor or felony unless
explained; and §§ 6844; 6851, providing for in-

dictments in the alternative, when a crime
may be committed by different means. State
V. Lewis [Wash.] 85 P. 668.

40. State V. McGuire, 193 Mo. 215, 91 S. W.
939.

41. An. Indictment charging the commis-
sion of a burglary on a certain day, "in the
night time of said day or thereabouts," was
not defective because of the phrase "or
thereabouts." State v. Lovelace [Nev.] 83 P.
330.

42. True V. State [Tex. Cr. App.] 14 Tex.
Ct. Rep. 106, 89 S. W. 1066.

43. 44. Lucas V. State [Ala.] 39 So. 821.
45. Williams v. State [Tex. Cr. App.] 90

S. W. 876.

46. Greenwood v. People [Colo.} 83 P. 646.
47. See 5 C. L. 495.
48. Winsky v. State [Wis.] 105 N. W. 480.
49. Jackson v. State [Tex. Cr. App.] 91 S.

W. 788.

50. Caddell v. State [Tex. Cr. App.] 90 S.
W. 1013.

51. Tally v. State [Tex. Cr. App.] 90 S. W.
1113.

52. Smith V. State [Tex. Cr. App.] 90 S."W.
638.

53. Eaton v. Commonwealth [Ky.] 90 S.

W. 972.

54. Evidence of breaking by opening
closed door sufficient. Berry v. State [Tex.
Cr. App.] 91 S. W. 579.

55. Where defendant testified that he was
near the burglarized premises about one
o'clock in the morning and picked up the
property taken from the building where it

was dropped by a person he met carrying it,

there was sufficient evidence of the commis-
sion of the crime in the night time. Winsky
V. State [Wis.] 105 N. W. 480.

53, The prosecution must prove beyond a
reasonable doubt that the accused entered
the house only with the intent of committing
the felony charged. Bird v. State [Tex. Cr.
App.] 90 S. W. 651. Prom the verdict it is

implied that the intent was proved under
Rev. St. § 854. State v. Curtis [La.] 41 So. 58.

57. Evidence that prosecutor was in act-
ual possession of the henhouse as alleged at
the time of the burglary, was a sufficient
showing of his ownership. State v. McGuire,
193 Mo. 215, 91 S. W. 939.

58. Appellant seen to enter and leave
premises. Smith v. State [Tex.- Cr. App.] 90
S. W. 638. Vague identification and admis-
sion denied by defendant held insufficient.
State V. Hutohings [Utah] 84 P. 893. Identi-
fication by eye witnesses of man seen by
poor light held insufficient. People v. Mullen,
99 N. Y. S. 227. Evidence that defendant
owned burglar's tools in a grip carried by
defendant's companion held to sustain a con-
viction of having such tools In possession.
State v. Layton, 191 Mo. 613, 90 S. W.
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suspicious circumstances is not sufiBeient to make a prima facie case,"" it is suffi-

cient where other facts and circumstances are proved, indicative of guilt/* especially

when the accused fails to give any satisfactory account of his possession."^ To bs

within this rule the property must be clearly identified as that stolen,*' and it must

have been found in defendant's possession or in a place under his exclusive control/''

In explaining his possession of stolen goods, defendant is not obliged to show that

he acquired the goods honestly,'"' it is sufficient to show that they came into his cus-

tody in any other way tban by burglary."" Corroboration of the testimony of an

accomplice is required in most states.*"

§ 4. Instructions and verdict.''^—Instructions must submit all issues raised by

the evidence,"* but need not embrace qualifications as to which there is no proof,'"

nor is it error to define an element of the. crime as 'to which there is no issue,''

nor need a charge on circumstantial evidence be given where there is direct evi-

dence.'^ ^ TJncontroverted matters may be asssumed.''' Terms of ordinary usage

724. Flight, confession and injury appar-
ently caiused by breaking glass sufficient.

Jackson v. State [Tex. Cr. App.] 91 S. "W.

788.

59. Evidence that one not present was ac-
cessory held insufficient. State v. De "Witt,

191 Mo. 61, 90 S. W. 77.

60. Winsky v. State [Wis.] 105 N. "W. 480.

61. Winsky v. State [Wis.] 105 N. W. 480.

Unexplained possession of stolen money held
sufficient. Lamps v. State [Fla.] 40 So. 180.

Finding of property on premises not under
defendant's exclusive control insufficient.

State V. Burke [Idaho] 83 P. 228. Flight,
confession, and unexplained possession of
goods. Stone v. State [Tex. Cr. App.] 90 S.

W. 884. Hiring of buggy under false pre-
text, feathers near defendant's house and
unexplained possession .of fowls similar to

those stolen held to sustain conviction of
burglary of chicken house. State v. McGuire,
193 Mo. 215, 91 S. W. 939.

62. Winsky v. State [Wis.] 105 N. W. 480.

The person in whose possession the recently
stolen property is found is presumed to have
used all means necessary to have secured ac-
cess to and possession of such property, and
if he fails to account for his possession in a
manner consistent with innocence, or to
overcome the presumption by direct or cir-
cumstantial evidence, a verdict of larceny
and burglary is authorized. State v. James,
194 Mo. 268, 92 S. W. 679.

83. Money not identified. Eaton V. Com-
monwealth [Ky.] 90 S. W. 972. Money held
identified. Lamps v. State [Fla.] 40 So. 180.

64. Eaton v. Commonwealth [Ky.] 90 So,
972. And see State v. Burke [Idaho] 83 P.

228. It was error to admit evidence of find-

ing several pounds of tobacco between the
mattresses of defendant's bed, he being a
man that used tobacco and there being no
evidence that tti s tobacco belonged to any
of the brands sloSen. Caddell v. State [Tex.
Cr. App.] 90 S. W. 1013.

65. Williams v. Slate [Ga.] 54 S. E. 166.

66. The possession being sufficiently ex-
plained and there being no other evidence to

connect defendant with the burglary, there
was not sufficient evidence to authorize a
conviction. Williams v. State [Ga.] 54 S. E.
166.

67. The owner of the premises does not
become an accomplice within the law of evi-

dence, by merely telling the burglar that he
will not prosecute him if he will return the
goods, where he lyakes no promise to tes-
tify falsely or conceal or suppress the crime.
Holley V. State. [Tex. Cr. App.] 92 S. W. 422.
Where an accomplice testified that he and
defendant burglarized the store, stole a lot
of amalgam and burled it, his testimony was
sufficiently corroborated by another witness
who testified that defendant asked him to
assist and told him he would have got the
amalgam if something had not happened and
that he was trying to dispose of it and asked
witness what he was to do about it. State v.
Lovelace [Nev.] 83 P. 330. Necessity and suf-
ficiency of corroboration Is more fully 'con-
sidered in the topic Indictment and Prosecu-
tion, 5 C. L. 1790.

68. See 5 C. L. 496.
69. Evidence that at the time of the bur-

glary defendant's co-defendant was in the
house and defendant was on the outside and
ran away as the officers approached, was
sufficient to authorize an instruction defining
a principal. Tally V. State [Tex. Cr. App.] 90
S. W. 1113.

70. Where it appeared that the burglary
was committed in the night time. It was not
reversible error to insert the general statu-
tory definition of burglary in the charge,
without limiting the entry to one at night.
Jackson v. State [Tex. Cr. App.] 91 S. W. 788.

71. Where uncontradicted evidence showed
a breaking and the defense was an alibi. It

was not error to fail to define what consti-
tutes an unlawful breaking. Radley v. Com-
monwealth [Ky.] 89 S. W. 519. It was not
necessary for the court in charging the jury
to differentiate between the force used in a
daytime and night time burglary. Wright v.
State [Tex. Cr. App.] 93 S. W. 548.

72. Where defendant was seen to enter
the house, was found in the room alleged to
have been burglarized, the door of which had
been previously closed, and was seen run-
ning out of the room, it was a case of direct
evidence and a charge on circumstantial evi-
dence was unnecessary. Smith v. State [Tex.
Cr. App.] 90 S. W. 638,

73. Where the fact of the house being the
private residence of A., as alleged, was not
controverted, the court could assume it to be
true, and was not required to charge on it,

Wright V. State [Tex, Cr, App,] 93 S, W. 548.
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need not be defined.''* An instruction, so worded asi to place the burden of proof

on defendant/' or so as to permit acquittal only on the conjunction of two facts

either of which is sufficient,'" or which states too narrowly an exculpatory theory,'^'

is erroneous.

BuENT Recoeds; By-Laws; Calenbaks, see latest topical index.

CAlVAIiS.™

The United States, having authority to construct a canal in territory over

which it is sovereign and has exclusive jurisdietion,'^ derived not from the com-

merce clause but from its inherent rights as a sovereign,^".may construct the Panama
Canal, since by treaty its right of way over tha Isthmus is equivalent to ownership

of the soil, and the extent of its control the substance, if not the name of sover-

eignty ;
*^ hence, the act of Congress appropriating $50,000,000 in connection with

the construction of said canal is constitutional.^^

The law of Ohia relating to the canals and to the state board of public works is

distinct from and independent of the provisions which in the Bevised Statutes are

grouped under the caption of "Public Buildings," and concerning the letting of

contracts for work on the canals there is a discretion which is not allowed under

the public building code.^' The state is liable for the negligence of its employes

in discharging surplus water from a canal in a manner necessarily causing damage,

even though it have an easement in the stream w>i"Se banks were overflowed, for the

purpose of discharging waters through it.** In -i 'irth Carolina, damages resulting

from the improvement of a canal are barred in ^ ->« years. ^"^

74. "Goods, wares, and merchandise," and
"other valuable thing, kept and deposited."
State V. McGuire, 193 Mo. 215, 91 S. "W. 939.

75. In a prosecution for burglary com-
mitted by breaking and entering a house to
kidnap a person therein, an instruction that
if the jury believed that when defendant
broke and entered, if he did do so, he did
not intend to kidnap the person there, he
would not be guilty, was erroneous as plac-
ing the burden of proof on defendant. Cpoper
V. State [Tex. Cr. App.] 14 Tex. Ct. Rep. 115,

89 S. W. 816.

78. In a prosecution for burglarizing a car,
an Instruction to acquit, if defendant entered
the car for the purpose of sleeping therein
and not with intent to commit theft, was er-
roneous, as both contingencies were not nec-
essary to relieve defendant from the charge
of burglary; True v. State [Tex. Cr. App.] 14
Tex. Ct. Rep. 106, 89 S. W. 1066.

77. An instruction that, if defendant en-
tered the house on the invitation of another
only to sleep there, he would not be guilty,-
was erroneous, as the court should have
charged that, if he entered for any other
than a fraudulent intent to steal, the jury
must acquit. Bird v. State [Tex. Cr. App.]
90 S. W. 651.

78. See 5 C. L. 500. For Irrigation Canals,
see "Water and Water Supply, 6 C. L. 1840.

79. 80, 81, 82. Wilson v. Shaw, 25 App.
D. C. 510.

83. Carmlchael & Co. v. McCourt, 6 Ohio
C. C. (N. S.) 561.

84. Permitting the canal to become sur-
charged with wafer then suddenly opening
five or six paddles discharging the surplus
Into a small stream, overflowing its banks
and damaging the plaintiff, where with care

the surplus might have been discharged
through the stream without such overflow
and damage. Adkinson y. State, 99 N. T. S.

792.

NOTE. Injury by Tvaste weir: The flow-
age of land by the discharge of -water from
the waste weir of a canal constructed unde'r
and in accordance with legislative authority
amounts to a taking of .property for public
purposes without compensation. Hooker v.

New Haven & N. Co., 14 Conn. 146, 36 Am.
Dec. 477, reaffirmed in 15 Conn. 312. A pre-
scriptive right to the overflow of watei
through an opening in a canal, maintained
more than twenty years for the purpose of
supplying the canal with water as a re-
serve, into a swamp and from it over the
adjoining lands, confers no right to increase
such outflow, either intentionally or by neg-
ligence, so that it will cause the water to
escape from the swamp in such quantity as
to submerge the land of an adjacent pro-
prietor, which had not been theretofore over-
flowed. Savannah & O. Canal Co. v. Bour-
quin, '51 Ga. 378. Where the water dis-
charged from one of the waste weirs of a
canal constructed under and in accordance
with legislative authority flowed upon the
land of another, the canal company is not
relieved from liability for the injury by rea-
son of the fact that the waste weirs had
been approved by the canal commissioners,
and operated with prudence and care by the
canal company. Hooker v. New Haven & N.
Co., 14 Conn. 146, 46 Am. Dec. 477, reafllrmea
in 15 Conn. 312.—From note to Mullen v,
Lake Drummond C. & W. Co. [N. C 1 61 L
R. A. 861.

85. Rev. 1!)05, § 395, subs. 3. Cherry v.
Lake Drummond Canal & Water Co. [N. C]
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CANCELLATION OP INSTRUMENTS.

§ 1, Nature of Remedy (517). Adequacy
of Remedy at Law (517). Relief Obtainable
and Conditions Precedent Thereto (518).
Laches and Limitations (519).

§ a. Cause of Action and Ground* for Re-
lief (S19).

§ 3. Frocediire (521). Parties (521). ISv-
Idence and Proof (521).

Scope of iitle.—On the nature of remedy of cancellation, the grounds

therefor, and questions of procedure, are here treated. The question, what consti-

tutes mistalie, accident, fraud, duress, or undue influence, for which relief may be

had in a court of equity, is elsewhere treated.^* The law relating to conveyances

in fraud of creditors is also given separate treatment.^''
'

§ 1. Nature of remedj/.^^^Cancellation is a purely equitable remedy,'^ and

jurisdiction to grant relief by way of cancellation pertains wholly to couiis of

equity."" Courts of law have Jurisdiction and power to afford relief in such cases

by Judgment for money or property, imder same circumstances, where a right to

rescind exists and has been properly claimed'; but the legal remedy is incomplete

and inadequate because of lack: of power to effect a rescission by a direct adjudica-

tion thereof."^ A court of equity will not entertain a suit which is essentially one

to recover for false representations, or for money had and received, though, in form,

the suit is for cancellation.^^

Adequacy of remedy at law.^^—One who has a good legal defense to a purely

legal demand will not be given relief in a court of equity by way of cancellation."^

even though the instrument is ostensibly valid,"" unless he can allege and prove

some other special ground of equitable iatervention, such as that he mil suffer ir-

reparable injury without the relief desired,"^ or will be subjected to a multiplicity

of suits."'' A remedy at law is not adequate, within the meaning of this rule, un-

less it is certain, prompt, and as efficient to the ends of Justice as the remedy in

equity."' Equity may, however, intervene to cancel instruments procured by fraud

which, until their invalidity is determined, may anijoy and hairass one's business

and impair his credit,"" though a court of law would have concurrent Jurisdiction

53 S. B. 138. Rev. 1905, § 394, extending pe-
riod of limitation to five years applies to

railroads only. Id. Although the rule of

permanent damages applied to railroads and
telegraph companies has been applied to

canals, not so in case of period of limitations
established by § 394. Id. Evidence consid-
ered and held question for jury whether
there was permanent injury to premises from
throwing of sand and mud upon it in deepen-
ing and widening a canal. Id.

se. See Duress, 5 C. L. 1047; Fraud and
Undue Influence, 5 C. L. 1541; Mistake and
Accident, 6 C. L. 678.

S7. See Fraudulent Conveyances, 5 C. L.

1556.
. 88. See 5 C. L. 501.

89. See 5 C. L. 501, n. 80.

90. Rescission of contracts affecting any
estate or interest in land on the ground of

fraud in the procurement thereof, or mutual
mistake of the parties in effecting the same,
belongs to the exclusive Jurisdiction of courts
of equity. Bruner v. Miller [W. Va.] 52 S.

B. 995. Probate court cannot in its Incidental
chancery powers entertain a suit to cancel
an agreement between heirs. Teel v. Mills,

117 111. App. 97.

91. Bruner v. Miller [W. 'Va.] 52 S. E.
995.

92. Suit for cancellation of. trust deed and
recovery of amount of water fund certificates

for alleged misrepresentations. Powell v.

Louisville [C. C. A.] 141 P. 960.
93. See 5 C. L. 501.
94. Makers of non-negotiable note pro-

cured by fraud have good legal defense and
cannot have note canceled. Johnson v.

Swanke [Wis.] 107 N. "W. 481. Where an ac-
tion of ejectment has been commenced', a
court of equity will not cancel the deed under
which plaintiff claims on grounds which
could be set up as a defense in the action
at law. As on ground that deed and record
had been fraudulently altered. Wilson v.
Miller, 143 Ala. 264, 39 So. 178.

95. Note, apparently valid, in fact void,
and non-negotiable. - Johnson v. Swanke
[Wis.] 107 N. W. 481.

9S. Where non-negotiable note was given
for sale of horse procured by fraud, buyers
could rescind contract and sell the horse;
they could not be Injured by a refusal to
grant cancellation of note. Johnson v.

Swanke [Wis.] 107 N. W. 481.
97. That several makers of a non-nego-

tiable note, to which there was a legal de-
fense, could be sued independently, held not
a ground for equitable intervention. John-
son V. Swanke [Wis.] 107 N. W. 481.

98. Brewster v. Lanyon Zinc Co. [C. C.

A.] 140 P. 801.

99. Agreement for royalties procured by
promoter of corporation, set aside at In-
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to give relief as against the fraud.^ In New York an action at law to set aside a

will does not lie until tlie will has been admitted to probate; hence a suit in equity

for such relief lies before probate of the will.^

Relief obtainable and conditions precedent thereto.^—Where all the heirs make
quitclaim deeds of their interests, one of them, claiming that his deed was unlaw-

fully delivered, is not entitled to have the entire transaction with all the heirs can-

celed, but may proceed only for the protection of his own interests.*

On rescinding a contract, the court should, by its decree, put the parties in

statu quo by requiring each to restore to the other what he obtained by virtue of

the contract.* If rights of innocent third parties have intervened, cancellation

cannot be had." An offer to do equity, or a tender back of what he has received

under the contract, is required of a complainant as a condition precedent to relief.^

Thus, in the absence of bad faith, fraud, or undue influence on the part of the

grantee, a conveyance will be set aside only on return of the consideration,* and if

the grantee lias not received rents from the land, interest on the sum paid should

also be allowed." An actual tender of property received is not a condition prece-

dent to the right to maintain a suit for cancellation, where complainant offers, in

his petition, to do complete equity,^" or where the ease is such that the equities of

the' parties can be protected by the chancellor without it.^'^ Eelief is sometimes

granted against one who has been guilty of fraud or bad faith vrithout requiring

complete restoration of property received by the party seeking relief,^^ and if no

stance of corporation. Fred Macey Co. v.

Macey [Mich.] 12 Det. Leg. N. 948, 106 N. "W.

722.

1. Fred Macey Co. v. Macey [Mich.] 12

Det. Leg. N. 948, 106 N. W. 722.

2. Irving V. Bruen, 110 App. Div. 558, 97

N. Y. S. 180.

3. See 5 C. L. 501.

4. Anderson v. Goodwin [Ga.] 54 S. B. 679.

5. Where lease gave right to pay rental
of land in lieu of drilling for oil and gas,

rental paid may be recovered on rescission
of the contract, the lessee not being abso-
lutely required to drill. Bruner v. Miller
[W. Va.] 52 S. B. 995. Held proper, in re-

scinding exchange of lands, to give defendant
a lien for money advanced to pay mortgage
on' land received by him, in order to place
parties in statu quo. Smith v. Redmond
[Iowa] 108 N. W. 461. Where administrator
sold lands for as much as he paid the heir
for them, tender by the heir of the amount
received was not essential to entitle him to

a rescission of the deed. Reeder v. Meredith
[Ark.] 93 S. W. 558. Administrator bought
lands from heir, falsely representing that the
deed would not affect the heir's reversionary
interest in the dower and homestead. With-
out such interest, the heir would have sold
for the price received. Held, on setting aside
deed as to such reversionary interest, heir
was not entitled to recover excgss of what
administrator received for the land over
what he paid the heir. Id.

«. A decree of cancellation of a deed
for land for fraud, duress, or want of con-
sideration, cannot be made against a pur-
chaser, for valuable consideration, without
notice of the facts tainting the deed with
fraud, duress, or want of consideration.
Dunfee v. Childs [W. Va.] 53 S. B. 209.

7. Repayment or return or a tender of the
consideration received is a condition prece-

dent to relief in equity by cancellation of a
contract. Pierson v. Fisher [Or.] 85 P. 621.
To- rescind a contract for sale of land, and
to cancel the deed, plaintiff should have of-
fered to do equity and should have tendered
back the amount paid. Cecil v. Henry [Tex.
Civ. App.] 93 S. W., 216.

8. Return of consideration required where
deed was set aside on ground of grantor's
mental incapacity, there being no fraud or
bad faith, and grantor not having been judi-
cially declared insane or incompetent. Peck
V. Bartelme, 220 111. 199, 77 N. B. 216.

9. Peck V. Bartelme, 220 111. 199, 77 N. E.
216.

10. If a petition for cancellation of a
compromise offers to do equity by asking to
have credited to defendant on the judgment
all sums paid out by him under the contract,
a restoration of the consideration received
is not a condition precedent to the right' to
maintain the suit. Haydon v. St. Louis, etc.,

R. Co. [Mo. App.] 93 S. W. 833.
11. Thus, no tender or bond was held nec-

essary in a suit to cancel a deed on the
ground of fraud, where the land on which
plaintiff's vendor's dien note was a lien, af-
forded ample security. Romine v. Howard
[Tex. Civ. App.] 93 S. W. 690.

12. One who purchases land in bad faith
is not entitled to the value of improvements
when the deed is set aside. Administrator's
purchase from heirs set aside. Reeder v.

Meredith [Ark.] 93 S. W. 558. Where tract
of land was conveyed as part consideration
for assignment of a part of a cause of ac-
tion, and the assignment was fraudulently
made to include the entire cause of action,
restoration of the land was not a condition
precedent t« relief by setting aside the part
of the assignrnent not intended to be made.
Bush V. Prescott & N. W. R. Co. [Ark.] 89
S. W. 86. A person in whose favor a note
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contract is consummated, and there has been no acceptance of any consideration,

no tender of property left with plaintiff is necessary in order that cancellation of

existing evidence of a contract may be had.^^ A wholly futile cancellation will not

be decreed.^*

Laches and limitations}^—A suit for cancellation must be brought within

a reasonable time 'after the discovery of the fraud or other ground relied on for

relief.^' An unreasonable delay will bar relief/^ especially where there has been

a change in the position of the parties or the subject-matter of the contract/' or

the rights of third persons have intervened.^*

§ 2. Cause of action and grounds for relief.
^°—Belief will be granted where

it appears that the instrument or contract sought to be canceled was procured by

means of fraudulent misrepresentations/^ or other fraud/^ or by duress or undue

and trust deed were q;ceouted knew that the
person executing them was insane. The
money advanced was squandered or lost by
the insane person. Held, in suit by conserva-
tor of insane person to set aside note and
deed, that a return of the money was not
necessary. Amos v. American Trust & Sav.

Bank [111.] 77 N. B. 462.

13. Deed was never in fact delivered, but
was obtained by grantee, ivho left a note and
stock with grantor, which was not accepted.
Held, return of note and rtock not essential
to entitle plaintiff to cancellation of deed.
Plerson v. Fisher [Or.] 85 P. 621.

14. A bill to set aside a release of an al-

leged cause of action at law will not be en-
tertained if such cause of action is not valid.

Madison Coal Co. v. Caveglia, 122 111. App.
415.

1.5. See 5 C. L. 502.

16. Where defendants procured a trans-
fer of desired property to a third person and
then to themselves, by means of certain false

representations as to use of property for

mill purposes by first grantee, it was held
the first grantee and plaintiff were not at

fault in not discovering the fraud before
making the transfer. McMuUen v. Rousseau,
40 "Wash. 497, 82 P. 883. Where corporation
protested as soon as it discovered fraud of

promoter in procuring an agreement for

royalties, and then entered negotiations for

settlement, which lasted two years, and on
their failure filed bill for cancellation, the

.suit was held not barred by laches. Fred
Macey Co. v. Macey [Mich.] 12 Det. Leg. N.

948, 106 N. W. 722.

17. Right to rescind sale for fraud must
be exercised as soon as fraud is discovered.

Rose V. Merchants' Trust Co., 96 N. Y. S. 946.

Petition for cancellation of deed for fraud
having been held to show the demand stale,

an amendment which did not cure the peti-

tion in this respect was properly refused.

Cheney v. McWhorter [Ga.] 53 S. B. 1003.

18. Delay of 7 years in bringing suit for

cancellation of deed on ground that grantor
was intoxicated at the time held unreason-
able, whpre land had meantime increased in

value. Spoonheim v. Spoonheim [N. D.] 104

N. W. 845.

19. To set aside a deed for fraud, suit must
be brought within a reasonable time, under
the particular circumstances, and delay, es-

pecially when it affects third persons, will

bar relief. Dunfee v. Childs [W. Va.] 53 S.

E. 209.

20. See 5 C. L. 503.

21. One induced to buy bonds by fraudu-
lent misrepresentations may rescind without
showing damage. Rose v. Merchants' Trust
Co., 96 N. T. S. 946. Fraudulent representa-
tions by brother to sister, who was ignorant
of effect of deed, that it would not pass pres-
ent title, but that she could still dispose of
it, • held feround for cancellation of deed.
Busiere v. Reilly, 1S9 Mass. 518, 75 N. E. 958.

'

Lease of state lands under water canceled on
account of false representations by lessee
that it owned the shore front, lease being
conditioned on such 0"wnership. Grey v. Mor-
ris & Cummings Dredging Co. [N. J. Err. &
App.] 63 A. 985. Where execution and de-
livery of deed were procured by improper
means and by false and fraudulent represen-
tations of the grantees, the grantors, who re-
scinded as soon as they discovered the fraud,
were entitled to liave the deed declared void.
Reynolds v. Rickgauer [Neb.] 106 N. W. 175.
A gross misrepresentation as to the quantity
or location of oil or gas in certain lands is

ground for rescission of a contract for the
sale of a lease of such lands, since it goes
to the essence of the contract. Bruner v.
Miller [W. Va.] 52 S. E. 995. Plaintiff's land
had been prospected for coal but it appeared
doubtful if the amount found was suflicient
to warrant working for. Her vendee repre-
sented to her that coal was not present in
workable quantities, but it was afterwards
worked. Held, only an expression of opinion
by vendee, and not ground for cancellation.
Garrett v. Slavens [Iowa] 105 N. W. 369.

22. Contract for exchange of lands re-
scinded where fraud and misrepresentation
were made to appear. Smith v. Redmond
[Iowa] 108 N. W. 461. Deed, not voluntarily
delivered, but obtained by deception and
fraud, set aside when application for such
relief was promptly made. Bryson v. Bridges
[Pla.] 41 So. 28. Bill seeking cancellation
of agreement procured by corporation pro-
moter for payment of royalties to him held
to state cause of action for fraud. Fred
Macey Co. v. Macey [Mich.] 12 Det. Leg. N.
948, 106 N. W. 722. Fraud consisting in re-
fusal to pay agreed price for land held
ground for rescission of sale as against' im-
mediate vendee and a subsequent purchaser
who had knowledge of the fraud. Cecil v.

Henry [Tex. Civ. App.] 93 S. W. 216. Fraud
and deceit of attorney whereby an illiterate

woman was induced to assign an entire

cause of action owned by her, whereas she
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influence; ^^ or that the grantor or party executing the contract was incompetent

at the time.^* A mutual mistake as to a material matter is also ground for can-

cellation,^^ and under some circumstances, the relief will be -granted where the

mistake is unilateral ;
^^ but, usually, equity will not rescind a contract for a uni-

lateral mistake imless the other party has contributed to or induced the mistake,

and will obtain an unconscionable advantage if relief be not granted.^^ Thus, where

a grantor gives a warranty deed of land which he does not own under the mistaken

belief that he does own it, the deed will not be canceled, when no fraud, falsehood,

misrepresentation, or concealment on the part of ihe frantee is shown.^* Where a

contract is unconscionable and gives one party an unjust advantage which it would

be inequitable to enforce, the contract should be set aside ^^ even though the party

seeking relief has been careless.^" Mere inadequacy '^ or failure of consideration ''^

is not alone ground for cancellation, but may be considered witii other causes for

equitable intervention.^^ A negotiable instrument, apparently valid but in fact

void, may be canceled,^* and a conveyance, valid on its face but iu fact void, may
be set aside as a cloud on title.^^ Where there is an entire want of consideration

Intended to assig-n only a portion of it, held
ground for setting aside the assignment, so
far as it was fraudulent. Bush v. Prescott
& N. "W. R. Co. [Ark.] 89 S. W. 86. Woman,
estranged from husband, and sustaining im-
proper relations with another man, agreed

" to move to another town and resume marital
relations with him if he would transfer cer-
tain property to her. She never intended to

keep her promise, and did not do so. Held,
ground for cancellation. Jennings v. Jen-
nings [Or.] 85 P. 6o. Bill alleged that plaint-
iff employed defendant to buy an outstand-
ing title to land of which he had given a
warranty deed, that defendant procured, by
fraud, the transfer of the title to a third
person, who transfered it to defendant's
partner, who in turn transferred to plaintiff

at an excessive price. Bill held to allege
cause for cancellation of note given by
plaintiff for the last transfer. Roberts v.

Sholes [Mich.] 13 Det. Leg. N. 225, 107 N. W.
904.

23. Deed procured from grantor while he
w^as very sick and in bed, held not grantor's
conscious, intelligent, and free act. Bggert
v. Bggert [Mich.] 13 Det. Leg. N. 219, 107
N. W. 920.. Evidence in suit to set aside
deed held to show deed was not grantor's
voluntary act but was Induced by influence
of those standing in confidential relations.
Horner v. Bell, 102 Md. 435, 62 A. 736. Bill
held to state a cause of action for cancella-
tion of deed by showing mfental incompe-
tency of grantor as well as physical weak-
ness, and undue influence by grantee. Stohr
V. Stohr [Cal.] 82 P. 777.

24. Intoxication of grantor which made
him Incapable of understanding the nature
and effect of deed, held ground for its avoid-
ance by him. Spoonheim v. Spoonheim [N.
D.] 104 N. W. 845. Note and trust deed can-
celed where maker was insane to the knowl-
edge of the payee. Amos v. American Trust
& Sav. Bank [111.] 77 N. E. 462.

25. Deed which by mutual mistake in-
cluded land not intended to be conveyed, can-
celed. CuUison v. Connor [111.] 78 N. B. 14.

Mutual mistake of law. Dolvin v. American
Harrow Co. [Ga.] 54 S. E. 706.

28. Where a release was executed with-

out knowledge of a junior lien which was
thereby made a prior lien, the person exe-
cuting the release was entitled to have it

canceled on the ground of mistake. Troll v.

Sauerbrun, 114 Mo. App. 323, 89 S. W. 364.

27, 28. Bibber y. Carville [Me.] 63 A. 303.
29. As where contract for sale of land on

instalment plan contained jjrovision that
vendor should accept similar contracts pro-
cured by vendee as cash payments. Stone v.

Moody, 41 Wash. 680, 84 P. 617. A deed
may be canceled .when it "would be uncon-
scionable in the grantee to demand delivery
and enforcement of its terms. As where deed
of lands was executed without knowledge of
their value, owing to recent oil disaoveries,
the grantors residing at a distance. Hyde
v. MoFaddin [C. C. A.] 140 F. 433.

30. As where party seeking cancellation
of contract for sale of realty ought, perhaps,
to have known of presence of unjust provis-
ion. Stone V. Moody, 41 Wash. 680, 84 P. 617.

31. Mere inadequacy of consideration or
other inequality in the terms of a lease does
not in itself constitute a ground to avoid it
in equity. Brewster v. Lanyon Zinc Co. [C.
G. A.] 140 F. 801.

32. Cancellation of deed refused where no
undue influence or incapacity of grantor was
shown, only failure to pay rent as agreed
being made to appear. Parsons v. Crocker
[Iowa] ,105 N. W. 162.

S3. Evidence held insufficient to show
nndne Influence and inadequate consideration
and deed set aside. Ladensack v. Johnson
[Mich.] 13 Det. Leg. N. 63, 107 N. W. 267.
Conveyance by aged widow to son and
daughter-in-law, upon express promise to
support her, canceled where the widow was
ejected from the home and compelled to look
elsewhere for support. Mclntire v. Mclntire
[Neb.] 106 N. W. 29.

34. Notes given by one township to an-
other were prima facie valid, and where re-
tained by second township, but were in fact
invalid. Held, equity would cancel notes.
North AUis Tp. v. Allis Tp. [Mich.] 12 Det.
Leg. N. 657, 105 N. W. 139.

36. A person agreed, without considera-
tion, to make a deed to be held in escrow by
a third person, and executed It and gave It
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for a note and mortgage, and the recorded mortgage constitutes a cloud on title,

and there is evidence of fraud in the transaction, equity will cancel the note and.

mortgage ^° irrespective of any question of other remedies at law.'^ The transfer

of a note received for land, before the disicovery of fraud in the transaction is not

a ratification of the fraudulent transaction so as to bar a suit for its rescission.'*

The mere fact that the statute of limitations is available as a defense against the

foreclosure of a mortgage is not a ground for cancellation of the mortgage when
the debt secured by it has not been paid.''

§ 3. Procedure. Pleading.*"—A petition for cancellation should ofEer to do

complete equity or should state all the facts so that the chancellor may do complete

equity between the parties.*^ But failure of the petition to contain such a com-

plete offer of equity, does not go to its sufficiency to state a cause of action.*^ Mere

general allegations of fraud are insufficient.*' 'A petition for cancellation of a

note for fraudulent misrepresentations in the procurement of it, containing a gen-

eral allegation of the materiality of such representations, and also setting -out facts

from which their materiality may be inferred, is sufficient as against a general

demurrer.** The defense that there is an adequate remedy at law must be spe-

cially pleaded.*''

A suit to set aside a deed may be joined with a suit to set aside a will before pro-

bate where both papers were executed as a part of a single scheme to obtain the

property of decedent.*" A suit to set aside an agreement with a surviving partner

and for an accounting is not an improper Joinder of causes of action where no ac-

counting can be had until the agreement has been set aside.*'' A complaint for

the annulment of a deed alleged to have been fraudulently procured, for the appoint-

ment pf a receiver, for partition, and for -an accounting, states but one cause of

action.** When a cancellation is sought for fraud on creditors, the fraud may be

traversed and as alternative thereto a claim and selection of the land as homestead

may be made.*"

Parties.^"—Persons interested in the subject-matter, who will be affected by

the decree, should be made parties."

Evidence and proof.
^^—The burden is upon the party alleging mistake, fraud.

to the grantee to deliver to the third per-
son. The grantee died with the deed in his

possession. Held, the deed should he can-
celled. Hobson V. Anderson [Colo.] 83 P. 634.

Paragraph in complaint to cancel deed which
alleged that the deed was in fact a mortgage
given to indemnify certain parties, and was
therefore void, being given by a married
woman, held to state a cause of action. War-
ner V. Jennings [Ind. App.] 76 N. E. 1013.

Where a bill to quiet title and set aside a
deed alleged that the deed under which de-

fendant claimed was lorged, and that plaint-

iff had' nothing to do with its execution, it

stated a cause of action for cancellation, and
was not objectionable as not setting out with
fullness facts constituting fraud. Cutler v.

Fitzgibbons [Cal.] 83 P. 1075.,

36, 37. Garretson v. Witherspoon [Okl.]

83 P. 415.

38. Romlne v. Howard [Tex. Civ. App.] 93

S. W. 690.

39. Tracy V. Wheeler [N. D.] 107 N. W.
68. Engerud, J., dissenting.

40. See 5 C. L. 505.

41. 438. Haydon v. St. Louis, etc., R. Co.

[Mo. App.l 93 S. W. 833,

43. Anderson v. Goodwin [Ga.] 54 S. E.
679.

44. Karner v. Ross [Tex. Civ. App.] 95
S. W. 46.

45. Rose V. Merchants' Trust Co., 96 N. T.
S. 946; Irving v. Bruen, 110 App. Div. 558, 37
N. Y. S. 180.

46. Irving V. Bruen, 110 App. Div. 558, 97
N. Y. S. 180.

47. Smith v. -Irvln, 108 App. Div. 218, 95
N. Y. S. 731.

48. There is but one primary right sought
to be protected-—plaintiff's ownership of -an
interest in land. Du Bose v. Kell [S. C]
51 S. E. 692.

49. Wilks V. Vaughn, 73 Ark. 174, 83 S.

W. 913.

50. See 5 C. L. 506.

51. In action by vendor to cancel his deed
and the deed by his vendee, such vendee was
a proper party. McMullen v. Rousseau, 40
Wash. 497, 82 P. 883. In a suit to set aside
an agreement, all the parties who executed it

are necessary parties. Smith v. Irvin, 108
App. Div. 218, 95 N. Y. S. 731.

52. See 6 C. L. 506.
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or unconscionable conduct, or other cause for equitable intervention, to prove the

same as alleged,^^ and such proof must be full, clear, and convincing.^* But where

a confidential relation exists, the burden of proof may shift to the one in whom
confidence was reposed to disprove an alleged breach thereof.""* The rule exclud-

ing parol evidence tending to vary, add to, or contradict a written instrument, does

not apply in a suit to cancel an instrument procured by means of fraudident mis-

representations.^^
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53. Burden of proving fraud is on party
alleging it. Patnode v. Deschenes [N. D.]
lOS N. "W. 573. One seeking to have a deed
set aside on the ground of the grantor's in-

capacity to execute it, has burden of proving
such incapacity. Chadwell v. Reed [Mo.] 95

S. \Y. 227; Peck v. Bartelme, 220 111. 199, 77

N. B. 216..

54. To cancel a note and deed of trust to

secure it on the ground that they were given
for a contemplated loan which was never

made, the proof must be very full, clear, and
convincing. Brown v. Click [W. Va.] 53 S. E.
16.

Evidence held Insufficient to show fraud
warranting cancellation of conveyance.
Ladensaclc v. Johnson [Mich.] 13 Det. Le?.
N. 63, 107 N. W. 267. Evidence insufficient
to show fraud in contract for assignment of
patent so as to warrant cancellation. Marsh
v. Cortis, 144 F. 132. Evidence insufficient to
prove fraud alleged in suit to cancel deed.
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Part I. General Principles.

§ 1. Definition and distinction.''^—A common carrier of goods is one who
undertakes to transport chattels for hire for all who may choose to employ him,

whether nsiially or occasionally, as a principal or as an incident and subordinate

occupation,^' and it is immaterial whether such person owns the means of trans-

portation or not."" A messenger company which merely undertakes to furnish mes-

sengers, who after being furnished are under the control of the person 'sending the

message, is not a common carrier,"^ except in the sense that it must serve the pub-

lic impartially."^ A common carrier of packages and parcels generally is not a

common carrier in respect to money in the absence of a special undertaking to

carry."^ Persons operating passenger elevators in public buildings are common
carriers,"^ but not those operating them in private buildings."^ A railroad com-

pany as a common carrier .is a public institution only in a qualified sense.""

§ 3. Public duty, control, and regulation. A. In general."''—The principal

object of the interstate commerce act is to secure Just and reasonable rates; to pro-

hibit unjust discriminations in the rendition of like service under substantially

similar circumstances; to prevent undue or unreasonable preference to persons or

localities; to inhibit greater compensation for a shorter than for a longer distance

over the same road ; and to abolish combinations for the pooling of freight ;
"* but

not to prevent competition between different roads."^ Where a violation of the

interstate commerce act has been proven, an injunction will issue against further

Patnode v. Deschenes [N. D.] 106 N. W. 573.
Evidence insufficient to show that deed,
sought to be canceled, was executed by mis-
take, a power of attorney only being in-
tended. Ziobro V. Bialos [N. J. Eq.] 63 A.
346. In suit to cancel mortgage on ground
that it "vras given for stock which mortgagor
was induced to take by false representations
pursuant to a conspiracy, evidence held in-
sufficient to show conspiracy or false repre-
sentations. Smith V. Krueger [N. J. Eq.]
63 A. 8.50. Evidence insufficient to show con-
spiracy to defraud plaintiff of land; hence
cancellation of deed of sale could not be had.
Wood V. Noel [La.] 40 So. 857.

So. In an action by a sister to set aside
for want of consideration, fraud and breach
of confidential relatiojis, a paper "writing
wherein she agrees to convey certain prop-
erty to her brother, the burden of proof is

upon the brother. Goodhue v. Goodhue, 3

Ohio N. P. (N. S.) 225.
5fi. Karner v. Ross [Tex. Civ. App.] 95

S. W. 46.

57. This topic treats only of the laws re-
lating to common carriage of persons or
goods. That relating to corporations en-
gaged in carriage (See Railroads, 6 C. L.

1194; Shipping and "Water Traffic, 6 C. L.

1465) is pertinent to other topics speciflcially

devoted to it. Likewise the relations be-
tween the carrier and its employes are those
of Master and Servant, 6 C. L. 521. The rules
peculiar to water carriage are treated in

shipping and Water Traffic, 6 C. L. 1465.

58. See 5 C. L. 507.

59. Owner of schooner held common car-
rier. Hahl V. Laux [Tex. Civ. App.] 93 S.

W. lOSO. A common carrier of goods which
transports live stock is as to the latter prop-
erty a common carrier. Central of Georgia
R. Co. V. Hall [Ga.] 52 S. E. 679.

(iO. Lines over which such service ex-
tends may be owned by others. Cownie

Glove Co. V. Merchants' Dispatch Transp. Co.
[Iowa] 106 N. W. 749.

61. Haskell v. Bfiston Dist. Messenger Co.
[Mass.] 76 N. B. 215.

62. White V. Postal Tel. & Cable Co., 25
App. D. G. 364.

63. Hence where money is sent in a pack-
age and its nature is not made known, no
liability as carrier exists. Oilman v. Postal
Tel. Co., 48 Misc. 372, 95 N. Y. S. 564. The
presumption is that a messenger company
does not act as a common carrier to carry
money (White v. Postal Tel. & Cable Co., 25
App. D. C. 364), and hence one seeking to
recover for money loss must prove that it

has undertaken to carry money (Id.). Lower
court properly directed a verdict, there be-
ing no evidence of such undertaking. Id.
Entry of service fees in account book and
collection thereof with many other items
does not amount to a ratification of the un-
dertaking of its messenger to carry money.
White V. Postal Tel. & Cable Co., 25 App.
D. C. 364.

64. Anderson Art Co. v. Greenburg, 118
111. App. 220.

65. Edwards v. Manufacturers' Bldg. Co.
[R. L] 61 A. 646. Liability for negligent
operation of elevators is treated in the topic
Buildings and Building Restrictions, 7 C. L.
507.

66. Until demand is made for transporta-
tion by some member of the public, it is

merely a private corporation. Atlantic Ter-
minal Co. V. American Baggage & Transfer
Co. [Ga.] 54 S. E. 711.

07. See 5 G. L. 508.

68. Act Feb. 4, 1887, c. 104, 24 Stat. 379

(U. S. Comp. St. 1901, p. 3154). Interstate
C^ommerce Commission v. Chicago Great
Western R. Co., 141 P. 1003.

69. Interstate Commerce Commission v.

Chicago Great AVestern B. Co., 141 F. 1003.
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like violation, but not against violations genea-ally/" and nonobservance of such

injunction constitutes contempt ''^ to be prosecuted according to the rules relating

to contempt proceedings generally." The Federal circuit courts may sustain

and enforce an order of the interstate commerce commission on a different ground

than that assigned by the commission/^ but prior to the Bljrins Act such courts

had no original equitable jurisdiction to restrain violations of the interstate com-

merce act/* nor is the Bllrins Law retroactive." Neither have they original juris-

diction to issue a mandamus to compel railroads to give information demanded

under the act.'^'^

The state statutes usually provide for a more or less limited review of the pro-

ceedings and orders of local railroad commissions.''^

By statute in Georgia common carriers must furnish passengers with pure

drinlving water.'^ Municipalities have ordinarily no power to make" common car-

riers liable to liquor license regulations.'"

(§2) B. Duty to undertake and provide carriage.^"—^In many states statutes

have been enacted supplementing the common-law duty of carriers to receive '^ and

carry passengers '^ and goods, "^ which may be enforced by any person having a

70. A carrier adjudged guilty of discrim-
ination by contracting to sell and deliver at
an insufBoient price to yield tlie publislied
rate after deducting the purchase price may
be enjoined from continuing such contracts,
but not from discrimination in general. New
York, etc. R. Co. v. Interstate Commerce
Coijimission, 200 U. S. 361, 50 Law. Ed. .

71. An order prohibiting rebates on grain;
packing-house products, or "any other in-

terstate traffic" under the doctrines of ejus-
dem generis and noscitur a sociis does not
Include rebates on salt. United States v.

Atchison, etc. R. Co., 142 P. 176.

72.. Contempt proceedings for violation of
an order enjoining rebates is criminal in

character and defendant is entitled to every
reasonable doubt as to the obligatory force
of the order. United States v. Atchison, etc.,

R. Co., 142 P. 176.

73. Hence where the commission ordered
certain conditioned rates discontinued as
constituting a pooling within the interstate
commerce act, the court may sustain the
order if the rates violate the act in any re-
spect. Southern Pac. Co. v. Interstate Com-
merce Commission, 200 U. S. 636, 50 Law. Ed.

74. United States v. Atchison, etc. R. Co.,
142 P. 176. Nor had it jurisdiction on the
ground that the acts constitute a monopoly
witliin the Sherman Anti-Trust Act (Act
July 2, 1890, c. 647, 26 Stats. 209 [U. S. Comp.
St. 1901, p. 3200]). Id.

75. Hence no proceeding for contempt can
be maintained for violation of an order is-
sued by the circuit court prior to the act.
United States v. Atchison, etc. E, Co., 142 F.
176. Especially where nothing is done to re-
vive the order under the act. Id.

76. Such jurisdiction cannot be inferred
from giving of the right to the commission
to demand such information nor from the di-
rection to the district attorneys to institute
proper proceedings to enforce the orders of
the commission. United States v. Lake Shore,
etc. R. Co., 197 U. S. B36, 49 Law. Ed. .

77. The appellate court of Indiana has
Jurisdiction to entertain appeals from the

railroad commission to determine whether
a rat« fixed Is reasonable (Chicago R. Co. v.

Railroad Commission [Ind. App.] 78 N. E.

338), also constitutional questions concern-
ing its powers (Id.), but the constitutional-
ity of the statute creating the commission
cannot be raised on a motion to dismiss the
petition filed before the commission (Id.).

78. Pen. Code 1897, § 522, making it a
crime for common carriers to fail to provide
pure drinking water for passengers has
been held constitutional. The legislature has
power to impose a duty upon a carrier and
make failure of performance a crime. South-
ern R. Co. v. State [Ga.] 54 S. E. 160. Nor
is such act void as being special in its na-
ture in that a part of the punishment pre-
scribed for its violation is not applicable to
corporations. Id.

79. The charter of Lawrenceville, Ga., held
not to confer power upon the mayor and
council to enact an ordinance prohibiting
any common carrier from delivering intoxi-
cating liquors without payment of license.
Southern Exp. Co. v. Rose Co. [Ga.] 53 S. E.
185.

80. See 5 C. L. 509.
81. A carrier is liable under Reyisal 1905,

§ 2631, where its agent refused to accept or
issue a bill of lading on the ground that he
did not have time to look up the rate, al-
though the goods are put in the warehouse.
Twitty V. Southern R. Co. [N. C] 53 S. E.
957.

82. An ordinance requiring omnibus driv-
ers to accept "all" persons offering to be-
come passengers is void only so far as it re-
quires acceptance of passengers not entitled
to ride. Atlantic City v. Brown [N. J. Err.
& App.] 62 A. 428. No circumstances shown
to justify refusal. Id. Under Comp. Laws,
§ 6235, imposing a penalty for refusing to
carry a passenger without legal excuse, a
carrier is not liable for failure to carry on
a particular train which had been discontin-
ued, providing the mistake in selling a
ticket for use on such train is the mistake
of tlve local agent. Geers v. Michigan Cent.
R. Co. [Mich.] 12 Det. Leg. N. 795, 106 N. "W.
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ppecial interest,"* by mandamus," if the carrier refuses without legal excuse.'"

Such states must prescribe reasonable penalties,*^ and must not impose a burden

iTpon interstate commerce.'' State railroad commissioners, however, have no power

to compel carriers to transport beyond the state line." Pleadings under a statute

prohibiting combination among carriers to prevent continuous passage must bring

the case within the letter of the statute.'-"'

The duty to furnish cars °^ upon demand is imposed in some states by statute

under penalty, and such statutes being penal in their nature, are strictly construed.'*'

Under such statutes unusual and unexpected pressure of business constitutes a

valid excuse for failure to furnish cars."' State statutes requiring carriers to fur-

nish cars m\ist not impose a burden upon interstate traffic."* An agreement among
shippers and carriers as to what shall be an equitable distribution of cars under the

Federal statutes °° may be enforced by mandamus.""

(§3) C. Charges.^''—The interstate commerce act provides that all charges

on interstate shipments shall be reasonable, and in determining whether a rate is

reasonable the following factors may be considered, viz : the value of the service to

72. If a change of schedule was actually
communicated to the local agent tefore a
sale was made, the company was relieved.
Id. Not liable although plaintiff may have
been led to believe that such train was still'

running from information from a working
time-table either directly or through de-
fendant's local agent, such table not being,
intended for the benefit of the public and
subject to change at will. Id.

83. In Pennsylvania a mine owner may
connect his side track with a carrier's line
as a matter of right. Olanta Coal Min. Co.
V. Beech Creek R. Co., 144 F. 150. Nor
is the right affected by the fact that the coal
to be shipped is Inferior in quality to the
other coal carried on the line. Id.

84. A merchant accustomed to flU orders
in a neighboring city and send the goods by
express, has a sufficient special interest.

Southern Express Co. v. Rose Co. [Ga.] 53

S. B. 185.

85. Civ. Code 1905, § 4869. Southern Ex-
press Co. V. Rose Co. [Ga.] 53 S. E. 185.

SO. An invalid municipal ordinance pro-
hibiting a carrier from delivering intoxicat-
ing liquors does not justify a refusal to ac-
cept shipment to that destination. Southern
Exp. Co. V. Rose Co. [Ga.] 53 S. E. 185. A
common carrier is not obliged to transport
"goods offered in prosecution of an Illegal

business. As lottery goods. State v. U. S.

Bxp. Co. [Minn.] 104 N. W. 556. Nor will
mandamus lie to enforce carriage. Id.

87. A penalty of twenty dollars imposed
by an ordinance on omnibus drivers for the
refusal* to carry a passenger Is not ex-
cessive. Atlantic City v. Brown [N. J. Err.
& App.] 62 A. 428.

88. Where there are Inadequate train fa-

cilities, an order of the railroad commission-
ers requiring certain interstate mail trains

to stop is not void as imposing a burden
upon interstate commerce (Railroad Com'rs
V. Atlantic Coast Line R. Co. tS. C] 54 S. B.

224), and a writ of mandamus will lie to

compel compliance (Id.).

89. State V. Louisville & N. R. Co. [Pla.]

40 So. 885. No power to Impose a penalty
for violation of such an order. Id.

90. A petition under Code, §§ 2125, 2129,

2130, failing to allege any combination, con-
tract, or agreement, is insufiioient. Clark
V. American Bxp. Co. [Iowa] 106 N. W. 642.

91. See 5 C. L. 510.
9a. Rev. St. 1895, arts. 4498, 4499. Houston

& T. C. R. Co. V. Buchanan [Tex. Civ. App.]
94 S. W. 189. Does not require companies to

furnish cars to be used beyond their lines,
especially where there is no partnership or
traffic agreement. Id. "Written demand con-
strued to request cars for through shipment.
Id. See, also, Texas & P. R Co. v. Barrow
[Tex. Civ. App.] 94 S. "W". 176. A demand for
oars "as soon as possible," held insufficient.

Texas & P. R. Co. v. Hughes [Tex.] 91 S. "W.
567.

93. An unprecedented demand for cars is

a sufficient excuse for failure to furnish as
required by Kirby's Dig. § 6804. St. Louis S.

W. R. Co. V. Clay Gin Co. [Ark.] 92 S. W. 531.

St. Louis S. "W. R. Co. v. Leder Bros. [Ark.]
95 S. W. 170. "Where carrier's evidence
tended to show an unprecedented demand
while that of plaintiff that many of defend-
ant's cars were let out to other roads, it was
for the jury to determine whether defendant
was properly equipped to meet ordinary de-
mands and whether defejidant permitted Its

cars to be in the service of other roads or
it unavoidably so happened. Id. Evidence
that the failure to furnish oars was due to
an extraordinary acccunuilation of freight;
that the company had seven cars for each
mile of its line, which compared favorably
with other carriers In that region, held suf-
ficient to relieve from "liability. St. Louis
S. W. R. Co. V. Clay Gin Co. [Ark.] 92 S. W.
531.

94. Rev. St. arts. 4497-4500, admitting no
excuse except as arise from "strikes or
other public calamities" Is unconstitutional
as applied to interstate commerce as im-
posing a burden thereon. Houston & T. C. R.
Co. V. Mayes, 201 U. S. 321, 50 Law. Bd.—

.

95. . Act Feb. 4, 1887 (24 Stats. 380, c. 104
[U. S. Comp. St. 1901, p. 3155]).

96. As provided by Act Mar. 2, 1889 (25
Stat. 862, c. 382, 5 10 [U. S. Comp. St. 1901,

p. 3172]). United States v. Norfolk & W. R.

Co. [C. C. A.] 143 F. 266.

97. See 5 C. L. 511.
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the shipper/^ the cost of service to the carrier,"" the weight, bulk, and convenience

of the property to be transported,^ the amount, the number shipping, and the regu-

larity of shipinents,^ tlie general public good,^ and the competition.* But none of the

above factors alone are necessarily controlling, nor are they all as a matter of law."

A carrier may exact the rate duly established under the interstate commerce act

notwithstanding a contract with the shipper to carry at a lower rate.^

The states have power to regulate charges on intra-state shipments, and this

power is not alienated by a general grant to carriers of power to fix rates.'' State

]-ailroad comTiiissioners have only such powers as- are expressly or impliedly con-

ferred by statute upon ihem,* and may make general rates but not for particular

individuals." Under a penal statute excusing overcharges due to mistake not

amounting to gross negligence,^" a mistake of law will suffice. ^^ In South Carolina

no penalty for failure to post a schedule of rates established by the commission can

be inflicted unless such schedule is valid,^^ and a reasonable notice thereof has been

given to the railroad,^^ and the petition must allege all facts necessary to show a duty

to post.^* Such action need not be prosecuted in the name of the state.
'^

By statute ^° and ordinance,^' reduced rates on street cars for school children

98. Interstate Commerce Com. v. Chicago
G. "W. R. Co., 141 P. 1003, citing Interstate
Commerce Com. v. B. & O. R. Co., 43 F. 37, 53;
Noyes, Am. R. R. Rates, 53.

09. Interstate Commerce Com. v. Chicago
G. W. R. Co., 141 P. 1003, citing Interstate
Commerce Com. v. B. & O. R. Co., 43 P. 37, 53;

Ransome v. Eastern R. Co. [1857] 1 C. B.
*

437, 26 Law J. C. P. 91; Judson on Interstate
Commerce, §§ 148, 149; Western Union Tel.

Co. V. Call Pub. Co., 181 U. S. 92, 45 Law. Ed.
765; Interstate Commerce Com. v. Detroit,
etc. R. Co., 167 U. S. 633, 42 Law. Ed. 306.

1. Interstate Commerce Com. v. Chicago
G. W. R. Co., 141 P. 1003.

2. Interstate Commerce Com. v. Chicago
G. W. R. Co., 141 P. 1003, citing Interstate
Commerce Com. v. B. & O. R. Co., 145 U. S.

263, 36 Law. Ed. 699.

3. Including the good to the shipper, the
railroad company arid the different localities.

Interstate Commerce Com. v. Chicago G. W.
R. Co., 141 P. 1003, citing Interstate Com-
merce Com. V. B. & O. R. Co., 145 U. S. 263,

36 Law. Ed. 699.

4. Interstate Commerce Com. v. Chicago
G. W. R. Co., 141 P. 1003, citing Pickering
Phipps V. London & Northwestern R. Co., 2

Q. B. D. (construes § 2 of the English Act
of 1854, very similar to § 3 of our act); In-
terstate Commerce Com. v. B. & O. R. Co.,

145 U. S. 263, 36 Law. Ed. 699; Cincinnati,
etc., R. Co. v. Interstate Commerce Com., 162
U. S. 184, 40 Law. Ed. 935; Interstate Com-
merce Com. V. Alabama Midland R. Co., 168
U. S. 14-4, 42 Law. Ed. 414; Louisville & N.
R. Co. v. Behlmer, 175 U. S. 648, 44 Law. Ed.
309; East Tennessee, etc., R. Co. v. Interstate
Commerce Com., 181 U. S. 1, 45 Law. Ed. 719;
Texas & P. R. Co. v. Interstate Commerce
Com., 162 U. S. 197, 40 Law. Ed. 940; Inter-
state Commerce Com. v. Louisville & N. R.
Co., 190 U. S. 273, 47 Law. Ed. 1047.

5. The reasonableness of a rate is a ques-
tion of fact to be determined by the circum-
stances of the case. Interstate Commerce
Cora. V. Chicago G. "W. R. Co., 141 P. 1003.

6. Texas & P. R. Co. v. Mugg, 202 U. S.

242, 60 Law. Ed. .

7. Legislature may regulate and fix rates

notwithstanding Burns' Ann. St. 1901, § 5153,

giving to the railroads the right to flx them.
Chicago, etc. R. Co. v. Railroad Com. [Ind
App.] 78 N. B. 338.

8. State v. Atlantic Coast Line R. Co.

[Fla.] 40 So. 875.
9. An order requiring the railroad to give

the same rates to the Postal Cable Telegraph
Co. as to the Western Union Telegraph Co.
is Invalid. State v. Atlantic Coast Line R.
Co. [Pla.] 40 So. 875. Rates general in their
terms are valid though applicable only to
one shipper and will be enforced by man-
damus. Id.

10. A mistake which an ordinarily pru-
dent person might make excuses under Laws
1890, p. 1095, 0. 565, § 37, as amended i)y
Laws 1892, p. 1392, c. 676. Goodspeed v.

Ithaca St. R. Co. [N. T.] 77 N. E. 392.

11. As the misconstruction of a statute.
Goodspeed v. Ithaca St. R. Co. [N. T.] 77 N.
B. 392.

12. But it is not necessary under Civ. Code
1902, § 2093, that the commission shall have
established a schedule for all roads within
the state. Johnson v. Seaboard Air Line R.
Co. [S. C] 52 S. E. 644.

13. Under Civ. Code 1902, § 2093, a notice
of 30 days by the railroad commissioners to

the railroads of a schedule of rates held rea-
sonable. Johnson v. Seaboard Air Line R.
Co. [S. C] 52 S. B. 644.

14. Johnson v. Seaboard Air Line R. Co.
[S. C] 52 S. S. 644. A prosecution under
Civ. Code 1902, §§ 2092, 2093, must allege
that the rates are reasonable; that the com-
mission delivered a schedule to defendant;
that the schedule included charges for trans-
portation of cars. Id.

15. Not a "prosecution" within the con-
stitution. Johnson v. Seaboard Air Line
R. Co. [S. C] 52 S. B. 644.

16. Tex. Act April 10, 1903, § providing
for half fare for school children on street
cars, is not void as impairing the obligations
of contracts where such contracts have been
entered into between a municipality and a
company since the adoption of Tex. Const.
1876, making such contracts revocable. San
Antonio Traction Co. v. Altgelt, 200 U. S.



7 Cur. Law. CAERIBRS [IN GENERAL] § 2D. 537

have been established in some cities. In New York street railway companies must

issue transfers for continuonis passage over any portion of their lines/' or of lines

under their control/" under pain of penalty.^" Under the power of regulation a city

cannot compel a street ear company to accept transfers from other independent

lines.^^ Cities may fix reasonable charges for licensed omnibus drivers. ^^

(§2) D. Discriminations and preferences.^^—Under the interstate commerce
clause, congress has power to require that freight rates ^* shall be uniform to all

shippers/^ and by the interstate commerce act has prohibited undue preference or

advantage ^^ to persons, localities, or particular- classes of trafBe.^'' But inequality

of charge does not constitute an undue preference or advantage.^' and is not pro-

304, 50 Law. Ed. . Nor where the contract
was made prior thereto if there has been a
foreclosure sale since, notwithstanding ^n
ordinance expressly conferring upon the pur-
chaser all "contract rights" of the defunct
corporation. Id.

17. An ordinance requiring a street rail-

way company to sell ticliets to pupils pre-
senting a certificate of enrollment in soii'e

school at the rate of two lor five cents in

eludes students going to a business college.
Especially in view of the fact that the road
was accustomed to issue tickets to them.
Northrop v. Richmond [Va.] 53 S. E. 962;

Id. [Va.] 53 3. B. 963.

18. A statute making it a penal offense
for a street railway company to refuse a
transfer for a continuous l^lp over any por-
tion of its road does not apply to independ-
ent lines not intersecting. Immaterial under
Laws 1892, p. 1406, c. 676, § 104, that the lines
come within thirty feet of each other. Ketch-
am v. New York City R. Co., 48 Misc. 367, 95
N. T. S. 553. Under a statute providing that
street surface railroads shall issue transfers
to Its own connecting lines, a carrier cannot
make any rule limiting the effect of the stat-

ute. As a rule requiring a passenger to ask
for transfer at the time of paying fare. Le-
vine v. Nassau Elec. R. Co., 99 N. T. S. 422.

Under a statute compelling street car compa-
nies to issue transfers to its own conn^ict-

ing lines under pain of a penalty, a carrier
Is not liable where it has provided for such
transfers and the failure to give was due to

misjudgment or negligence of the conductor
Laws 1890, p. 1114, c. 565, § 105. Schwartz-
man V. Brooklyn Heights R. Co., 98 N. T. S.

941.

19. The word "control" in a statute pro-
hibiting any street railroad to charge more
than a specific amount for a continuous ride
from one point on its road to another point
on any line "under its control" means con-
trol <it the operation of such line. Not merely
control of a majority of its shares of stocks.

Railroad Law, Laws 1890, p. 1113, c. 565,

§ 101, as amended by Laws 1897, p. 776, c. 688.

Senior v. New York City R. Co., 97 N. Y. S.

645.

^0. Where a passenger actually desired to

transfer, it is Immaterial that one of the ob-

jects of the trip was to recover the penalty,

or that she has other suits pending. Fitz-

martin v. i.ew York City R. Co, 99 N. Y. S.

765. No liability unless there has been strict

proof of a violation of che statute. Proof
that plaintiff asked for a transfer to "Ams-
terdam Ave." and is given one good only one
way, does not show such violation. Gasper
V. New York City R. Co., 99 N. Y. S. 904.

SI. Not a regulation but the taking of
property without dvie process of law. Chi-
cago City R. Co. V. Chicago, 142 F. 844. Nor
is it material that the obligation is recip-
rocal and would not injure the company
financially. Id.

22. An ordinance fixing the fare at ten
cents for omnibus drivers for points within
the city limits is reasonable. Atlantic City
V. Brown [N. J. Err. & App.] 62 A. 428.

23. See 5 C. L. 512.

24. The term "freight rates" as so used
means the net cost of the transportation
of his property, not necessarily the' amount
originally paid lO the carrier. Interstate
Commerce Commission v. Reiohmann, 145 F.
235.

25. Interstate Commerce Commission v.

Reichmann, 145 F. 235. The power of con-
gress to require uniform rates for all ship-
pers applies not only to common carriers but
to all persons occupying such relation to
transportation that the conduct of their busi-
ness may affect the uniformity of tlie rates.
Id. As to private car companies leasing cars
for a mileage rental. Id.

26. The phrase "undue or unreasonable
preference or advantage" as applied to

classes of traffic has same meaning as when
applied to persons. Interstate Commerce
Com. v. Reiclimann, 145 F. 235. Hence re-
duction of rates on dressed meats due to

competition need not be followed by reduc-
tion of live stock rates. Interstate Commerce
Com. V. Chicago G. W. R. Co., 141 F. 1003. A
carrier is guilty of giving undue preference
if it contracts to sell and transport a com-
modity at a price insuflicient to yield the
published rate after deducting the cost of
purchase, unless by charter or legislation ex-
isting at the time of the acJoption of tlie act,

it was authorized to buy and sell, (New York
etc., R. Co. V. Interstate Commerce Com., 200
U. S. 361, 50 Law. Ed. ), and it is im-
material that the contract price may have
been suflloient to yield the published rates
when made. (Id.) A carrier, cannot give one
mill operator a lower rate on logs merely be-
cause such person ships the finished product
over its line. Hilton Lumber Co. v. Atlantic
Coast Line R. Co. [N. C] 53 S. B. 823.

27. Interstate Commerce Com. v. Chicago
G. W. R. Co., 141 F. 1003.

28. Railroads are only. bound to give the
same terms to all persons alike, under the
same conditions and circumstances. Inter-

state Commerce Com. v. Chicago G. W. R.

Co., 141 F. 1003, vKiiis Interstate Commerce
Com. V. B. & O. R. Co., 145 U. S. 272, 36 Law.
Ed. 699.
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hibited.^^ In determining -whether a preference is undue and unreasonable, it is

proper to consider various elements, such as the convenience of the public, the fair

interest of the carrier, the relative quantity of traffic involved, the relative cost of

the services and profit to the company, the situation and circumstances of the re-

spective customers with reference to each other, as competitive or not,^" and the

competition.^^ The adoption of a through rate conditioned that the initial carrier

may route the shipment beyond its terminal is not violative of the interstate com-

merce act.'^ The Elkins Act also prohibits rebates and discrimiaation,^' and an

action may be brought under it for any discrimination prohibited by law.'*

Some states have enacted statutes prohibiting discrimination on iutra-state

trafGc.^'* In Mississippi an express company is liable for actual damages for un-

intentional discrimuiation,'^ and for double damages if deliberate.'^ In the case

of a shortage of facilities, in Arkansas a carrier must distribute such cars as it has

without discrimination.'^ But independent of statute a common carrier is bound

to serve all members of the public alike who apply under similar conditions.'*

A petition under the Elkius Act to enjota the giving and receiving of rebates

must show illegal payment and unlawful intent.*" An action by an iudividual to

29. Interstate Commerce Com. v. Chicago
G. W. R. Co., 141 F. 1003, citing Interstate
Commerce Com. v. Alabama Midland R. Co.,

168 U. S. 144, 42 Law. Ed. 414; Cincinnati,
etc., R. Co. V. Interstate Commerce Com., 162
U. S. 184, 40 Law. Ed. 935.

30. Interstate Commerce Com. v. Chiicago
G. W. R. Co., 141 F. 1003, citing Interstate
Commerce Com. v. B. & O. R. Co., 43 F. 37,

afd. 145 U. S. 263, 36 Law. Ed. 699.

31. Interstate Commerce Com, v. Chicago
G. W. R. Co., 141 F. 1003, citing East Ten-
nessee, etc., R. Co. V. Interstate Commerce
Com., 181 U. S. 1, 45 Law. Ed. 719; Interstate
Commerce Com. v. Alabama Midland R. Co.,

168 U. S. 144, 42 Law. Ed. 414; Judson on In-
terstate Commerce Law, §§ 175-183; Inter-
state Commerce Com. v. Clyde S. S. Co. [C C.

A.] 93 F. 83. And it is immaterial that de-
fendant conimenced the competition. Id. But
the reduction must have been necessary to

successfully compete for the business. Id.

32. As subjecting the shippers to unrea-
sonable prejudice and disadvantage as pro-
hibited by section 3. Southern Pac Co. v.

Interstate Commerce Com., 200 U. S. 536, GO

Law. Ed. . As discriminating against the
fruit traffic, as prohibited by section 3. Id.

As constituting a pooling, within section 5.

Id. Nor is it offensive to the clause requir-
ing publication of'rates within section 6. Id.

S3. Where a corporation is formed and
given the right to handle the freight of a
shipper and at the same time is given a com-
mission by the carrier for getting freight,
the government may look behind the corpo-
rate entity to determine whether it, is a
dummy for receiving rebates. The habitual
receipt of rebates by the shipper prior to its

Incorporation may be shewn on the issue of
Intent. United States v. Milwaukee Refrig-
erator Transit Co., 142 P. 247. The Elkins
Act, making it unlawful for any "person or
corporation to offer, grant, or give » • •

any rebate, concession, or discrimination In
respect to the transportation of property,"
renders it unlawful for a private oar com-
pany to furnish cars to carriers for a mile-
age rental to give rebates to shippers using
its cars. Interstate Commerce Com. v. Reich-
mann, 145 F. 235.

34. Sec. 3 of the Elkins Act .(Act Feb. 19,

1903, c. 708, 32 Stat. 848 [U. S. Comp. St. Supp.
1905, p. 600]) authorizes actions for discrim-
inations under interstate commerce act. In-
terstate Commerce Com. v. Chicago G. W. R.
Co., 141 F. 1003.

35. Under Rev. St. 1895, art. 4574, subd. 2,

a carrier is guilty of discrimination In rout-
ing goods contrary to the contract of ship-
ment. San Antonio & A. P. R. Co. v. Strib-
ling [Tex.] 14 Tex. Ct. Rep. 38, 89 S. W. 963.
But not In refusing to allow the shipper to
select the route in the first instance. Id. Evi-
dence of discriminatory charges held suffi-

cient to go to the jury. Hilton Lumber
Co. V. Atlantic Coast Line R. Co. [N. C] 53
S. B. 823. Under a statute prohibiting any
carrier to charge one shipper a greater com-
pensation for transportation than it receives
from another for similar and "contemporane-
ous" service, the word contemporaneous,
means a period of time through which ship-
ments are made by plaintiff at the one rate
and by other shippers at another. Revlsal
1905, § 3749. Id.

36. Ann. Code 1892, § 4291. American Ex-
press Co. v. Crawley [Miss.] 41 So. 261.

37. Ann. Code 1892, § 4288. American Exp.
Co. V. Crawley [Miss.] 41 So. 261.

3S. St. Louis S. W. R. Co. v. Clay Gin
Co. [Ark.] 92 S. W. 531. Evidence that de-
fendant furnished plaintiff five cars one
month, his rival six; that in another they
were each furnished seventeen; and later
the plaintiff was given ten while his rival
received only seven, shows no discrimina-
tion under Kirby's Dig. § 6804, although
between certain specific dates the rival com-
pany received six to plaintiff's three. Id.

30. State V. Atlantic Coast Line R. Co.
[Fla.] 41 So. 529. Where it voluntarily un-
dertakes to distribute poles and men be-
tween stations for one telegraph company. It

must render like service for all telegraph
companies applying. Id.

40. Petition held sufficient. United States
v. Milwaukee Refrigerator Transit Co., 142
F. 247.
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recover damages for discriminations in violation of the interstate commerce act

does not come within the state statutes of limitations,*^ but is controlled by Federal

statute.*- In actions to recover discriminatory overcharges, the failure to allege

the exact date of plaintiff's shipment or of the shipments by others at a lower

rate is not a ground for dismissal ;
*^ and in such actions the burden is on plaintiff

to prove the charges by a preponderance of the evidence.** To establish such dis-

criminatory charges, evidence of rates over other portions of the line under sub-

stantially the same conditions is admissible.*"

§ 3. Connecting carriers, draymen, and iransfermen.^^—Ordinarily the ini-

tial carrier*^ and each succeeding carrier is liable only for the damages proxi-

mately resulting from their respective negligence,** and its responsibility termi-

41. Carter v. New Orleans & N. E. E. Co.
[C. C. A.] 143 F. 99.

42. Rev. St. § 1047 (U. S. Comp. St. 1901)
applies. Carter v. New Orleans & N. B. R.
Co. [C. C. A.] 143 P. 99.

43. Especially where no demand for a bill

of particulars under Revlsal 1905, § 494, is

made. Hilton Lumber Co. v. Atlantic Coast
Line R. Co. [N. C] 53 S. B. 823.

44. Hilton Lumber Co. v. Atlantic Coast
Line R. Co. [N. C] 53 S. E. 823.

45. Hilton Lumber Co. v. Atlantic Coast
Line R. Co. [N. C] 53 S. E. 823. Testimony
of charges on shipments from without the
state is not rendered inadmissible by its in-
terstate character. Id.

46. See 5 C. L. 512.
47. In the absence of evijjence to the con-

trary, it will be presumed that one operatinir
the machinery of a carriage is a servant and
not a tenant. "Wilson v. Alexander, 115 Tenn.
125, 88 S. W. 935. Evidence held to show that
defendant was liable as a ferryman. Id. The
initial carrier is not liable for delay after de-
livery to connecting carrier. Texas & P. R.
Co. V. Scoggin [Tex. Civ. App.] 14 Tex. Ct.
Rep. 297, 90 S. W. 521. Instruction held er-
roneous as relieving the initial carrier from
liability for injuries occurring on its line.

Walter v. Alabama Great Southern R. Co., 142
Ala. 474^ 39 So. 87. In an action against con-
necting carriers for delay in transporting
livestock, where contracts were not joint for
through carriage, and evidence did not show
delay by initial carrier, instruction making
latter's liability depend solely upon finding
that its agent agreed to ship cattle by spe-
cial train held proper. Rogers v. Texas &
P. R. Co. [Tex. Civ. App.] 94 S. W. 158. Evi-
dence held to justify finding that damage to
goods was proximate result of nesligenoB of
initial carrier in transporting them, Texas &
P. R, Co. V. Warner [Tex. Civ. App.] 93 S. W.
489. Evidence held sufficient to show that the
railroads were not separate organizations
but that one was simply a division of the
other. Southern R. Co. v. Thomas [Ky.] 90
S. W. 1043. A receipt reciting "Received
from the National Motor "Vehicle Co., by the
Panhandle R. R. Co.," etc., is insuffinient to
show that the receiptor was not the first

carrier. Hoye v. Pennsylvania R. Co., 100
N. T. S. 190. Where defendant sold a ticket
for a journey to be made partly by rail and
partly by ferry and there was nothing to
indicate that the defendant did not' operate
the ferry, defendant is charged prima facie
with operating it. Prethrow v. West Jersey
& S. R. Co. [Pa.] 63 A. 415. Initial carrier is

7 Curr. Law— 34.
'

not liable for torts of connecting carrier.
McDonald v. Central B. Co. [N. J. Err. &
App.] 62 A. 405. In an action against initial

carrier for delay in transporting live stock,
instruction held not erroneous as authorizing
Jury to find against defendant for damages
sustained by stock on line of connecting car-
rier, particularly in view of the entire
charge. Texas & P. R. Co. v. McNalry [Tex.
Civ. App.] 94 S. W. 111. A carrier misdirect-
ing a passenger is not liable for delays and
injuries due to the negligence of the con-
necting carrier. St. Louis S. W. R. Co. v.

White [Tex.] 14 Tex. Ct. Rep. 168, 89 S. W.
746.

48. Charge taken as a whole held to fairly
and correctly state the law, as applicable to
the facts, as to the liability of initial and
connecting carriers to the shipper and to
each other. Texas & P. R. Co. v. Warner
[Tex. Civ. App.] 93 S W. 489. Charge held
not erroneous as allowing the jury to find
against each defendant for the damage
caused by their combined negligence. Atchi-
son, etc., R. Co. V. Nation [Tex. Civ. App.]
92 S. W. 823. Neither of two connecting car-
riers held liable for damages to cattle on
line of the other. International & G. N. R.
Co. v. Startz [Tex. Civ. App.] 94 S. W. 207.
Plaintiff's evidence held to show that the
goods were damaged before defendant's con-
necting line and hence nonsuit was proper.
Bell Bros. v. Western & A. R. Co. [Ga.] 54
S. E. 532. In action against connecting car-
riers for damages due to delay and rough
handling, failure to submit to jury ques-
tion of delay on the part of one, held not
error where the only delay pro\ ed on its part
was of such short duration that it could not.
have caused the injuries complained of. St.
Louis, etc., R. Co. v. Berry [Tex. Civ. App.]
93 S. W. 1107. The terminal carrier cannot
be held liable for defaults by previous car-
riers in the performance of the contract of
carriage in the absence of proof that it car-
ried as a connecting carrier under the orig-
inal contract of affreightment. Berry Coal &
Coke Co. V. Chicago, etc., R. Co., 116 Mo. App.
214, 92 S. W. 714. A carrier on whose line
an injury occurs is liable for the entire dam-
age in the absence of evidence that the in-
jury was aggravated by the delay on the
connecting line. St. Louis S. W. R. Co. v.
Buckner [Tex. Civ. App.] 90 S. W. 664.
Where goods are shipped over several con-
necting lines, each ca»rier is liable for dam-
age occurring on its line. Southern R. Co. v.

Waters & Co. [Ga.] 54 S. E. 620. The ques-
tion whether the goods were damaged on the
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nates upon delivery to its connecting line.** As to the consignee, there arises a

conclusive presumption that the shipment was in good order when received by a

connecting carrier if its receipt so recites,"" a rebuttable presumption if it is silent,"

and no presumption if it negatives such condition.^^ Where goods are shipped

line of the initial carrier or on that of the
connecting carrier was under the facts for
the jury. International & G. N. R. Co. V. Bing-
ham [Tex. Civ. App.] 89 S. "W. 1113. Where
connecting carriers are severally liable for

damage occurring on their respective roads,

evidence of the amount paid by one in dis-

charge of its liability is not admissible in an
action against the other. Atchison, etc., R.
Co. V. Nation [Tex. Civ. App.] 92 S. W. 823.

49. Cincinnati, etc., R. Co. V. Stout [Ky.]
90 S. W. 258. An assumption of control of

cattle by a connecting carrier operates as a
delivery of the cattle to it. Texas & P. R.

Co. V. Scoggin [Tex. Civ. App.] 14 Tex. Ct.

Rep. 297, 90 S. W. 521. A railway selected
as an agency by Initial carrier to deliver
cattle at yards where connecting carrier re-
ceives them is not itself a connecting carrier
and delivery to it is not a delivery to a con-
necting line. Id. Initial carrier is liable
for injuries to stock in transfer pens only
until delivery to connecting carrier. Texas &
P. R. Co. V. Felker [Tex. Civ. App.] 14 Tex.
Ct. Rep. 308, 90 S. W. 530. Evidence that the
goods were brought to their destination by a
steamer of the line designated by the mark-
ings as the connecting carrier, held suffi-

cient to show delivery by initial carrier.
Fairfield v. Pacific Coast S. S. Co. [Cal. App.]
84 P. 438. Where a bill of lading limits the
carrier's liability to its own line, a deliv-
ery to the designated connecting carrier or,

if none is designated, to a proper carrier on
the route "in the usual and proper way," ends
the carrier's responsibility. Southern R. Co.
V. Goldstein Bros. [Ala.] 41 So. 173. In the
absence of a special contract or course of
business to the conLrary, a carrier is bound
to safely carry and deliver to connecting car-
rier. Gulf, etc., R. Co. V. Jackson [Tex.] 14
Tex. Ct. Rep. 100, 89 S. W. 968.
note:. American rule ns to liability of In-

itial carrier In absence of special contracts
"There seems to be both policy and reason
for the English rule (that an initial carrier,
accepting goods directed to a place beyond
Its terminus, "without limiting its liability by
express contract, becomes liable for their
safe delivery at destination), and it has been
followed in a number of the American Com-
monwealths: See the monographic, note to
Wells V. Thomas, 72 Am. Deo. 234-236; Kan-
sas City, etc., R. Co. v. Washington [Ark.] 85
S. W. 406; Chicago, etc., R. Co. v. Simon, 160
111. 648, 43 N. B. 596; Beard v. St. Louis, etc.,
R. Co., 79 Iowa, 527, 44 N. W. 803; Western
Sash, etc., Co. v. Chicago, etc., R. Co., 177
Mo. 641, 76 S. W. 998. The majority of our
courts, however, both state and federal, have
repudiated the English rule, and have held
that where a carrier receives goods con-
signed to a point beyond the terminus of its
own line, it is not liable for their loss or in-
jury caused by the negligence of a connect-
ing carrier, in the absence of a special agree-
ment, express or implied to transfort the
goods through to their destination. If there
is no such contract, the initial carrier is lia-

ble only to the extent of its own route and
for the safe delivery of the goods to the
next carrier in the line of transportation.
And the acceptance by a carrier of goods
marked for a place beyond its own terminus
does not import an undertaking to cari-y to

the destination named: See the monographic
note to Wells v. Thomas, 72 Am. Dec. 236;

Hewitt V. Chicago, etc., R. Co., 63 Iowa, 611,

19 N. W. 790; Hoffman v. Union Pac. R. Co.,

8 Kan. App. 379, 56 P. 331; Louisville, etc.,

R. R. v. Chestnut, 115 Ky. 43, 24 Ky. L. R.
1846, 72 S. W. 351; Thomas v. Frankfort, etc.,

R. Co., 25 Ky. L. R. 1051, 76 S. W. 1093; Tay-
lor V. Maine Cent. R. Co., 87 Me. 299, 32 A.

905; Hoffman v. Cumberland, etc., R. Co., 85

Md. 391, 37 A. 214; Rickerson Roller Mill Co.
v. Grand Rapids, etc., R. Co., 67 Mich. 110, 34
N. W. 269; Ortt v. Minneapolis, etc. R. Co., 36
Minn. 396, 31 N. W. 519; Crawford v. South-
ern R. Ass'n, 51 Miss. 222, 24 Am. Rep. 626;
Southern R. Co. v. Vaugh [Miss.] 38 So. 500;
Hubbard v. Mobile, etc., R. Co. [Mo. App.] 87

S. W. 52; Fremont, etc., R. Co. v. Waters, 50
Neb. 592, 70 N. W. 225; Bishawaiti v. Penn-
sylvania R. Co., 92 N. T. Supp. 783; Wilson v.

Louisville, etc., R. Co., 103 App. Div. 203, 92
"

N. T. Supp. 1091; Knott v. Raleigh, etc. R. Co..

98 N. C. 73, 3 S. E. 735, 2 Am. St. Rep. 321;
Meredith v. Seaboard, etc., R. Co. [N. C] 50

S. B. 1; Knight v. Providence, etc, R. Co., 13
R. I. 572, 43 Am. Rep. 46; Harris v. Grand
Trunk R. Co., 15 R. I. 371, 5 A. 307; Hill v.

Georgia, etc., R. Co., 43 S. C. 461, 21 S. E.
337; Hunter v. Southern Pac. R. Co., 76 Tex.
195, 13 S. W. 190; McConnell v. Norfolk, etc.,

R. Co., 86 Va. 248, 9 S. E. 1006; Stewart v.

Terre Haute, etc., R. Co., 3 F. 768; Cincinnati,
etc., R. Co. V. Fairbanks [C. C. A.] 90 F. 467;
Railroad Co. v. Pratt, 22 Wall. [U. S.] 123, 22
Law. Ed. 827; Insurance Co. v. Railroad Co.,
104 U. S. 146, 26 Law. Ed. 679. The statutes
of some of the states declare that "the lia-

bility of a carrier who accepts freight for a
place beyond its usual route ceases when it

delivers the freight to the connecting car-
rier, unless there is a stipulation to the con-
trary: Colfax, etc.. Fruit Co. v. Southern Pac.
Co. [Cal.] 46 P. 668; Felton v. Central of
Georgia R. Co., 114 Ga. 609, 40 S. E. 748; Sut-
ton v. Chicago, etc., R. Co., 14 S. D. Ill, 84

N. W. S96."—From monographic note "Lia-
bility of Initial Carrier," etc., 106 Am. St.

Rep. 604.

60. Southern R. Co. v. Waters & Co. [Ga.]
54 S. B. 620. Held not conclusive, but evi-
dence of the condition. International, etc.,

R. Co. V. Shands [Tex. Civ. App.] 93 S. W.
1105. Evidence held to sustain finding that
goods were damaged after they were re-
ceived by connecting carrier. International,
etc., R. Co. V. Shands [Tex. Civ. App.] 93 S.

W. 1105.
61. Southern R. Co. v. Waters & Co. [Ga.]

54 S. E. 620.
52. Southern R. Co. v. Waters & Co-. [Ga.]

.54 S. E. 620. A recital that the barrels were
leaking negatives the presumption even as to
the condition of the contents. Id.
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over several lines under a tkrough contract of shipment, each carrier is liable irre-

spective of where the loss occurs,'' or if there is a partnership arrangement between

t/iem.°* But, however, a carrier undertaking by special contract to transport goods

to their destination beyond its line,^'' must do so, and is liable for the acts of the

connecting carriers.^* An agent's authority to contract for carriage beyond the

terminus of his principal's line cannot be implied from his general authority to

receive goods for shipment."' Where the concurrent negligence of connecting lines

results in damage, they are jointly liable,"^ and hence a carrier is liable for the entire

damage resulting from its negligence although the loss would not have been so great

53. Evidence held to show that contracts
of connectingr carriers for transportation
of live stock were not joint contracts for
through' shipment so as to render them lia-
ble for delay without regard to question on
which line delay occurred. Rogers v. Texas
& P. R. Co. [Tex. Civ. App.] 94 S. W. 158.

Where the original destination is changed by
agreement so as to necessitate shipment over
another line the initial carrier is liable un-
der Rev. St. 1899, § 5222, the contract being
for through shipment. Hurst v. St. Louis,
etc., R. Co. [Mo. App.] 94 S. W. 794. Instruc-
tion approved, and another one held in con-
flict therewith. Id. Sayles' Ann. Civ. St.

1897, arts. 331a, 331b, provides for an action
against all the carriers, in the case of do-
mestic shipments, where the shipment is

under a through contract of carriage
which is acquiesced in and acted upon by
all of them. San Antonio & A. P. R. Co.
V. Turner [Tex. Civ. App.] 94 S. W. 214. It

is not the purpose of this statute to deny the
right of one or more of such carriers to ex-
ecute a separate contract limiting its lia-

bility to its own line, but it will be applied
where it does not appear that the connect-
ing carrier acted under a separate contract.
Id. Where a bill of lading issued by an in-
itial carrier shows a contract for a through
shipment, and the property is delivered, to,

and carried by, a connecting carrier under
the original bill, such carrier becomes a
party to the contract by adoption and ratifi-

cation. Chicago & E. I. R. Co. v. Chestnut
Bros. [Ky.] 89 S. W. 298.

54. Evidence that two lines maintained
a common freight agent and dispatcher at
junction and that the two lines are under
the supervision of one traveling freight
agent is sufficient to go to the jury on the
question of partnership. Illinois Cent. R. Co.
V. Jones [Miss.] 39 So. 493.

55. W^here a bill of lading, following the
description of the goods, recites "to be car-
ried to the port of Boston," etc., tiie initial

carrier is liable for losses occurring beyond
its line and before reaching Boston. John-
son V. Missouri, K. ^ T. R. Co., 107 App. Dlv.
374, 95 N. T. S. 182. No contract can be Im-
plied from the mere receipt of the goods,
though marked for a point beyond. Pitts-
burg, etc., R. Co. V. Bryant [Ind. App.] 75
N. E. 829. The receipt of freight and the Is-

suance of a bill of lading to a destination be-
yond its line is prima facie an agreement to

carry to such point. Lee v. Wabash R. Co.
[Mo. App.] 94 S. W. 991;' Allen & Gllbert-Ra-

.maker Co. v. Canadian Pao. R. Co. [Wash.]
84 P. 620. Unless it expressly limits its lia-

bility to its own line. Southern R. Co. v.

Levy [Ala.] 39 So. 95. A mere statement of

a receiving clerk that the goods would be
sent to the place of destination does not con-
stitute a special contract to carry beyond the
company's line. Weis v. St. Louis, etc., R.
Co., 97 N. Y. S. 993. A contract of shipment
one clause of which undertook to deliver at
destination, follo'wed by a clause providing
that if the destination was bey(jnd its line
it "would deliver to connecting carrier, con-
strued as a through shipment contract. Ing-
wersen v. St. Louis & H. R. Co., 116 Mo. App.
139, 92 S. W. 357. Evidence that defendant's
agent collected freight to a point beyond its

line and did nothing to indicate that it did
not undertake to deliver at that point is

sufficient to go to the jury as to whether
there was a special contract. Pittsburg, etc.,

R. Co. V. Bryant [Ind. App.] 75 N. B. 829.
Bill of lading construed not to constitute a
special contract to carry to destination with-
in Civ. Code, § 2201. Fairfield v. Pacific
Coast S. S. Co. [Cal. App.] 84 P. 438. Notice
oontainei^ in the bill of lading that the con-
signee was at Nome, Alaska, was sufficient
to notify defendant to deliver to connecting
carrier. Id.

Bvidence held not to sustain finding that
initial carrier undertook to transport stock
to point beyond its own line. Texas & P. R.
Co. v. Arnett [Tex. Civ. App.] 92 S. W. 57.

Evidence held sufficient to sustain a finding
that defendant only undertook to carry to
end of its line. Ta.lcott v. Wabash R. Co., 109
App. Div. 491, 96 N. Y. S. 548. Evidence held
to show the intilal carrier's relation as car-
rier ceased with its line of road as it was
acting, with plaintiff's knowledge, as agent
in selling tickets beyond. McDonald v. Cen-
tral R. Co. [N. J. Err. & App.] 62 A. 405.

56. Johnson v. Missouri, etc., R. Co., 107
App. Div. 374, 95 N. Y. S. 182; Isham v. Erie
R. Co., 98 N. Y. S. 609; Lee v. Wabash R. Co.
[Mo. App.] 94 S. W. 991; Allen & Gilbert-Ra-
maker Co. v. Canadian Pac. R. Co. [AVash.]
84 P. 620. Where a connecting carrier does
not recognize the contract of the initial car-
rier wherein each connecting road's liability
is limited to its own line, but makes a new
contract whereby it undertakes to carry be-
yond its terminus, it is liable for negligence
of the last connecting carrier. Southern Pac.
Co. V. Pruitt [Tex. Civ. App.] 90 S. W. 691.

57. Pittsburg, etc., R. Co. v. Bryant [Ind.
App.] 75 N. B. 829.

58. Connecting carriers are jointly liable
for the negligence of their common agent.
Kansas City Southern R. Co. v. Bmbrey
[Ark.] 90 S. W. 15. Where one connecting
carrier's negligence concurred with another's
in producing loss, It is liable therefor. Gulf,
etc., R. Co. V. Terry [Tex. Civ. App.] 13 Tex.

Ct. Rep. 991, 89 S. W. 792.,
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Had the subsequent carrier used due care.°° As between coimecting carriers, the

carrier whose negligence causes the loss is liable to the carriers held liable by the

shipper.*" The delivery of goods by a connecting carrier to a wrong person with-

out requiring the production of the bill of lading constitutes such laches as precludes

a recovery over by it from the initial carrier of damages recovered by the party

aggrieved.""^

A raUroad company which has made arrangements with a transfer line for

ample service to accommodate the public, may exclude other' hackmen from its

grounds/^ and may also prevent their congregating and soliciting in front of the

• depot in such manner as to interfere with the ingress and egress of passengers."'

A common carrier may contract with a particular transfer line for a claim check

service to the exclusion of others ; "" but it must not discriminate in favor of pas-

sejigers patronizing such line.°^ Other transfer lines, however, cannot complain of

such discriminations."'®

59. Where a connecting carrier negligently
permitted cotton to become wet It is liable
for the whole damage notwithstanding the
damage would have been less if the subse-
quent carrier had exercised reasonable care.
Houston & T. C. R. Co. v. Bath [Tex. Civ.
App.] 14 Tex. Ct. Rep. 117, 90 S. W. 55. And
hence no defense that the subsequent carrier
could have prevented the injury by the ex-
ercise of due care. Id.

60. In a suit against connecting carriers
an admission by plaintiff that the damages
complained of did not occur on the line of
one of them does not authorize the direction
of a verdict in favor of the latter as between
it and the other carrier. Ft. Worth & D. C.

R. Co. V. Garlington [Tex. Civ. App.] 92 S. W.
270.

81. Nashville, etc., R. Co. v. Grayson
County Nat. Bank [Tex. Civ. App.] 91 S. W.
1106.

62. Donovan v. Pennsylvania Co., 199 IT. S.

279, 50 Law. Ed. .

Note; "The point decided in the case of
Donovan v. Pennsylvania Co. is one to which
there is some conflict of- authority. In ac-
cord with the case are: New York, etc., R.
Co. V. Scovill, 71 Conn. 136; Kates v. Ala-
bama Baggage & Cab Co., 107 Ga. 636; Old
Colony R. Co. v. Tripp, 147 Mass. 35; Bos-
ton, etc., R. Co. V. Brown, 177 Mass. 65; God-
bout v. St. Paul Union Depot Co., 79 Minn.
188; Hedding v. Gallagher, 72 N. H. 377; New
York Cent, etc., R. Co. v. Flynn, 74 Hun,
124; Brown v. New York Cent, etc., R. Co.,

74 Hun [N. Y.] 355; State" v. Union Depot Co.,

71 Ohio St. 379; N^ew York, etc., R. Co. v.

Bork, 23 R. I. 218; Lewis v. Weather-ford, etc.,

R. Co. [Tex. Civ. App.] 81 S. W. Ill; Nor-
folk, etc., R. Co. V. Old Dominion Baggage
Transfer Co., 99 Va. Ill; St. Louis Drayage
Co. V. Louisville, etc., R. Co., 65 F. 39. Op-
posed to the case are: Indianapolis Union R.
Co. V. Dohn, 153 Ind. 10; MoConnell v. Pedigo,
92 Ky. 479; Bus Co. v. Sootsma, 84 Mich. 194;
Cravens v. Rodgers, 101 Mo. 247; Montana
Union R. Co. v. Langlois, 9 Mont. 419. The
principal oase and those in agreement adopt
the view tliat such arrangements, though ex-
clusive, are reasonable and proper, provided
adequate accommodatioiis are furnished to
passengers at a reasonable price; even if the
accommodations are inadequate, or the price

too high, excluded hackmen do not "repre-

sent" the passengers in this regard. . The
fact that the railway company derives a
profit from the arrangement does not ren-
der the agreement illegal. According to the
opposing view such exclusive arrangements
are held void as creating illegal monopolies,
or as in 'violation of the common carrier's
duty not to discriminate. It is to be noted
that the Illinois Supreme Court ishowed a
strong leaning toward the opposing view In
Pennsylvania Co. v. Chicago, 181 111. 289,
though, as is stated in the principal sase,
the point was not involved. It would seem
that the weight of reason and authority fa-
vors the views adopted in the principal sase.
It is believed that such arrangements gen-
erally tend to protect the passenger from ex-
tortion and do not, in fact, prevent reason-
able competition. It may be worth while to
note one or two incidental matters. First it

is conceded by all the authorities that the
railroad company may not exclude from its

station or grounds a haokman or expressman
wlio has been employed by a passenger or
prospective passenger to take him from or
to the station. In such case the liackman
"represents" the passenger. Griswold v.

Webb, 16 R. I. 649. Second, it is conceded
that as to matters not incidental to the car-
riage of goods or passengers (as, for in-
stance, for news stands, restaurants, barber
shops, etc.) the common carrier may grant,
exclusive privileges. Fluke v. Georgia R. &
Bkg., 81 Ga. 46J."—From 1 ni. Law. Rev. 48.

63. Donovan v. Pennsylvania Co., 199 U. S.

,279, 50 Law. Ed. •

. Injunction will lie to
prevent such congregating and soliciting. Id.

64. Atlantic Terminal Co. v, American
Baggage & Transfer Co. [Ga.] 54 S. E. 711.

Error to issue a temporary injunction re-
straining the giving of such exclusive serv-
ice. Id. In an action- by another line to

compel like privileges, evidence that such
privilege is given, that it affects plaintiff's
business, that it amounts to a discrimina-
tion, that while plaintiff enjoyed such privi-
lege, it greatly facilitates its business, is im-
material. Id.

65. Atlantic Terminal Co. v. American
Baggage & Transfer Co. [Ga.] 54 S. B. 711.
Cannot check the parcels of those having
claim checks upon presentation of such
checks at baggage room window together
with evidence of right to transportation, and
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Part II. Carriage of Goods.

§ -1. Delivery to carrier and inception of liability.^''—A common carrier's lia-

bility as such does not begin until there has been a complete delivery of the goods

to it for immediate transportation."*

§ 5. Bills of lading and other contracts of carriage.""—A written contract of

shipment eontaiQing a release of all claims in consideration of a reduced rate,

releases the carrier from liability for failure to provide cars as orally agreed.'"

Contracts for the shipment of goods may be oral/^ and the issuing of a written

contract after breach of an oral one does not precliide a recovery on the latter.'^

A bill of lading as a contract of affreightment cannot be varied by prior parol agree-

ments.'^ In some states the written contract need not state the consideration.'*

Upon a constructive delivery of goods to a carrier,'^ it must deliver a receipt to the

consignor notwithstanding it has issued one to a person not entitled thereto."

Statutes in some states prohibit the issuing of bills of lading until actual receipt

of the goods."

A local agent with power to mate contracts of afCreightment is a general agent

within the range of such business and binds the carrier as to all necessary and ordi-

compel other passengers to go outside the
building' to identify their parcels. Id.

08. No ground for compelling like serv-
ice to other lines in an action by them. At-
lantic Terminal Co. v. American Baggage &
Transfer Co. [Ga.] 54 S. E. 711.

er. See 5 C. L. 514.
68. Ames v. Fargo, 99 N. T. S. 994. De-

livery of cotton to a compress company and
the issuing of a bill of lading upon the com-
pressor's receipt as required by law does not
amount to a delivery to the carrier. Arthur
V. Texas & P. R. Co. [C. C. A.] 139 F. 127.
The liability of a ferryman for property pro-
posed to be carried attaches as soon as the
operator of the ferry directs the entry upon
the ferryboat. "Wilson v. Alexander, 115
Tenn. 125, 88 S. W. 935. Where by its meth-
ods of doing business an express company
holds out persons who drive wagons marked
with its name, and are uniformed with caps
also bearing its name, as authorized to re-
ceive goods, a delivery to such person is a
delivery to the company. Reel v. Adams Exp.
Co., 27 Pa. Super. Ct. 77. Delivery of goods
to a man whose cap bore defendant's name is

insufficient to show delivery to defendant
where it appears that defendant had no of-
fice, agent, or servant at that point. Rosen-
feld v. Central Vermont R. Co., 97 N. Y. S.

905. A bill of lading reciting receipt of a
case of goods, contents unknown, together
with an invoice of the clothing purchased,
it appearing that only a part was consigned,
is insufficient to show delivery to the car-
rier, of the overcoats alleged. Gulf, etc., R.
Co. V. Massenburg-Bankhead Dry Goods Co.
[Tex. Civ. App.] 14 Tex. Ct. Rep. 180, 90 S.

W. 68. In an action against an express com-
pany it is error to refuse to allow defendant
to ask plaintiff if he had not checked his
trunk to another depot, where it was shown
that a similar trunk was received. Wells-
Fargo & Co. v. Hanson [Tex. Civ. App.] 91
S. W. 321.

69. See 5 C. Xi. 515.

70. Fountain v. Wabash R. Co., 114 Mo.

App. 676, 90 S. W. 393. There must be an
actual reduction of rates. Id.

71. Missouri, etc., R. Co. v. Patrick [C. C.

A.] 144 F. 632. Where a shipper enters into
a verbal contract of shipment whereby the
carrier agreed to deliver at destination in
time for a particular market, a writing sub-
sequently signed which stipulated for a rea-
sonable delivery, is not binding where its

terms were unknown and the shipper had no
knowledge when he 'made the verbal contract
that he would be required to make a writ-
ten one. Gulf, etc, R. Co. v. Funk [Tex. Civ.
App.] 92 S. W. 1032. Modification of a writ--
ten contract by parol so as to allow attend-
ant of shipment to accompany it, is proper.
Southern Kansas R. Co. v. Burgess Co. [Tex.
Civ. App.] 14 Tex. Ct. Rep. 191, 90 S. W. 189.

72. Defendant's liability for failure to
furnish cars as per oral contract is not
avoided by a written contract subsequently
made containing no consideration for a re-
lease. Gulf, etc., R. Co. V. House [Tex. Civ.
App.] 13 Tex. Ct. Rep., 88 S. W. 1110.

73. The Presque Isle, 140 F. -202.

74. Under Ky. St. 1903, § 470, providing
that the consideration in written agree-
ments need not be stated, a carrier Is liable
for breach of a written contract of shipment
though the contract does not state the con-
sideration. Chicago & E. I. R. Co. v. Chest-
nut Bros. [Ky.] 89 S. W. 298.

75. As where by custom the carrier ac-
cepts' loaded cars at a non-agency station
and issues receipts at the next station. At-
lantic & B. R. Co. V. Howard Supply Co.
[Ga.] 54 S. B. 530.

76. Atlantic & B. R. Co. v. Howard Sup-
ply Co. [Ga.] 54 S. E. 530.

77. Rev. St. 1899, § 5052. Watkins Nat.
Bank v. Cleveland, etc., R. Co. [Mo. App. 93
S. W. 846. Bills of lading issued in violation
of this statute are void. Id. Liability of car-
rier is not changed by subsequent receipt of

goods after they have been damaged. Id.

Nor because the contract is one for through
shipment. Id.
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nary details/' but cannot contract to carry beyond his principal's line," nor to

deliver at such destination within a specified time/" nor as to the operation of the

train. "^"^

Interpretation.^-—Any reasonable doubt as to the proper construction of the

printed portions of a bill of lading is resolved against the carrier.'^ It is presumed

that a failure to fill blanks in a bill of lading was intentional/* and hence it is

proper to look elsewhere on the bill to ascertain why they were not filled in.*' A
contract of shipment must be construed according to the laws of the state where

issued.^"

Indorsement and transfer.^''—The assignment of a bill of lading.is a symboli-

cal delivery of the property represented thereby/* and passes such title as the

assignor may have/' and the carrier, upon notice of the assignmeait, must deliver

78. Gulf, etc. R. Co. V. Jackson [Tex.] 14
Tex. Ct. Rep. 100, 89 S. "W". 968,

79 Unless by course of business the car-
rier is accustomed to so carry. Gulf, etc.,

R. Co. V. Jackson [Tex.] 14 Tex. Ct. Rep. 100,

89 S. 'W. 968.

80. In the absence of power to bind his
principal for a through shipment. Gulf, etc.,

R. Co. V. Jackson [Tex.] 14 Tex. Ct. Rep. 100,
89 S. W. 968.

81. Cannot contract to ship direct to des-
tination without switching cars along the
line. Gulf, etc., R. Co. v. Jackson [Tex.] 14
Tex. Ct. Rep. 100, 89 S. W. 968. Nor to haul
with a single engine. Id.

52. See 5 C. L. 515.

53. Baltimore & O. R. Co. v. Doyle [C. C.

A.] 112 F. 669.

84. Nashville, etc., R. Co. v. Grayson
County Nat. Bank [Tex.] 93 S. W. 431.

.S5. Nashville, etc., R. Co. v. Grayson
County Nat. Bank [Tex.] 93 S. W. 431. Bill

of lading held one for delivery of goods to

consignee named in margin, though blanks
for consignee's name and address in the body
of the instrument were not filled in. Id.

88. Fraiser v. Charleston, etc., R. Co. [S.

C] 52 S. B. 964. Contract made in Missouri
whereby carrier agreed to divert shipment to
different destination in another state, neces-
sitating transportation over line of connect-
ing carrier, held governed by laws of Mis-
souri. Hurst V. St. Louis & S. F. R. Co. [Mo.
App,] 94 S. TS'. 794.

sr. See 5 C. L. 516.
ss. Kentucky Refining Co. v. Bank of

Morilton [Ky.] 89 S. W. 492. When a bill of
lading is assigned to a bank and it under-
takes to carry out the assignor's contract of
sale, the bank becomes liable for shortage.
Haas & Co. v. Citizens' Bank [Ala.] 39 So.
129. Where it was the regular custom to
draw drafts with bills of lading attached
defendant could not contend that it could not
iinticipate the issuance by the initial carrier
of a bill of lading. Nashville, etc., R. Co.
V. Grayson County Nat. Bank [Tex. Civ.
App.] 91 S. W. 1106. Where a bill of lading
is attached to a discounted draft and held
as security, the title to the goods passes to
the bank. Fishomingo Sav. Inst. v. John-
son, Nesbitt & Co. [Ala.] 40 So. 503.

89. Haas & Co. v. Citizens' Bank [Ala.] 39
So. 129; Nashville, etc., R. Co. v. Grayson
County Nat. Bank [Tex. Civ. App.] 91 S. W.
1106. The assignment of a bill of lading
passes only the assignor's title, and where

a shipment was tortiously made, an assign-
ment of the bill of lading does not pass title

as against the owner. Merchants' Nat.
Bank v. Bales [Ala.] 41 So. 516.

IVOTE:. Asslg:nment _ of bills of lading
Trlicn issued In duplicate or triplicate:
"Where the bill of lading is drawn in tripli-

cate, the indorsee or transferee of the first

set obtains the title as against a subsequent
indorsee of the others, and the master is jus-
tified in delivering the goods to the first in-

dorsee. Glyn V. Bast & West India Docks,
Li. R. 5 Q. B. D. 129; Meyerstein v. Barber,
L. R. 2 C. P. 38, L. R. 4 Eng. & Ir. App. 317;
The Tigress, Browne & L. 38. And if the hold-
ers of one of the other copies obtain posses-
sion of the goods and convert them to their
own use, they are liable to the prior indorsee
in trover. Glyn v. Bast & West India Docks,
L. R. 5 Q. B. D. 129." Monographic note to
Chandler v. Sprague, 38 Am. Dec. 421. But
where the carrier issues duplicate bills of
lading without making them duplicates, the
carrier Is liable. Wichita Sav. Bank v.

Atchison, etc., R. Co., 20 Kan. 519. "And
where a bill of lading was executed in dupli-.
cate, one of the papers being signed by the
agent of the carrier and accepted by the
shipper, and the other being signed by the
shipper and retained by the agent, the two
parts are to be treated as one and the same
writing. Richmond, etc., Co. v. Shomo, 90

Ga. 496, 16 S. B. 220. But where two bills of
lading, one marked "original" and. the other
"duplicate," are issued by the railroad com-
pany for the same goods, they are of equal
value and the transfer by indorsement of the
one marked "d.uplicate" by the consignee,
who holds the legal title, to a bona fide as-
signee for value as collateral security, trans-
fers the title to the goods and defeats the
seller's right of stoppage in transitu. Mis-
souri Pacific Ry. v. Heidenheimer,- 82 Tex.
195, 17 S. W. 608, 27 Am. St. Rep. 861. The
first transferee of a bill of lading, though it

be only one of a set of three bills, acquires
the property, and the subsequent transfers
of the bills are subject to the first transfer.
First Nat. Bank v. Ege, 109 N. Y. 120, 16 N.
,E. 317, 4 Am. St. Rep. 431. And in Midland
Nat. Bank v. Missouri Pac. Ry;, 132 Mo. 492,
33 S. W. 521, 53 Am. St. Rep. 505, it was held
that the carrier cannot escape liability to the
indorsee of the original bill of lading where
It turned over the goods to the consignee on
the simple surrender of its duplicate bills,
or rebllled the goods to other points without
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to the assignee.'" Bills of lading have been made negotiable by statute in some

states/^ but such negotiability may be destroyed by restrictive statements in the

bill."^ Statutes providing that the indorsee of bills of lading shall be_deemed the

true owner of the goods represented thereby and making it a criminal offense to

deliver to any other person, are not in conflict with the interstate commerce clause

of the Federal constitution."^ A carrier negligently failing to talce up a bill of

lading upon delivery of the goods, according to the terms thereof, is liable to a

bona Jide holder,"* and such party may sue in tort in his own name."^ But the car-

rier is not liable to one acquiring such bill of lading after it has been fraudulently

altered in a material respect.'^ Nonreceipt of goods is a good defense against a

bona fide indorsee of a bill of lading,"' unless by the usual mode of doing business

it has authorized its agents to deliver bills without receiving the goods."' Actual

notice of a mistake in a bilt of lading exists when knowledge is actually brought

liome to the party to be affected by it, or when he might, by the exercise of reason-

able diligence, have informed himself of the existence of the facts.""

§ 6. Tlie duty to furnish cars.^—Carriers must furnish sufiicient cars to care

J!or the ordinary traffic ^ within a reasonable time •' upon proper demand,* and are

the production, surrender or canoeHation of
the orig-inal bUl of lading, merely on the
ground that the assignee did not present its

bills in a reasonable time.'-"—Prom note
"Rights and Liabilities of assignees of bills

of lading." National Bank v. Baltimore &
Ohio R. Co. [Md.] 105 Am. St. Rep. 3.^2.

!>0. Arkansas Southern R. Co. v. German
Nat. Ban.k [Ark.] 92 S. W. 522.

91. Act No. 150, p. 193, 1868, makes nego-
tiable only bills of lading and receipts is-

sued for goods actually received. Henderson
r. Louisville & N. R. Co. [La.] 41 So. 252.

82. A bill of lading with the words "not
negotiable" stamped upon it is non-negotia-
ble under art. 14, § 1, Code Pub. Gen. Laws.
Merchants' Na-t. Bank v. Baltimore, C. & R.
Steamboat Co. [Md.] 63 A. 108.

i>3. Especially in the absence of congres-
sional legislation thereon. Kirby's Dig.
§ 530. Arkansas Southern R. Co. v. German
Nat. Bank [Ark.] 92 S. W. 522.

94. Merchants' Nat. Bank v. Baltimore,
C. & R. Steamboat Co. [Md.] 63 A. 108; Chesa-
peake S. S. Co. V. Merchants' Nat. Bank [Md. ]

63 A. 113. Where the bills are pledged, either
for loans presently made or in exchange for
collaterals previously pledged, there is a
sufficient consideration. Chesapeake S. S. Co.
V. Merchants' Nat. Bank [Md.] 63 A. 113.

9H. , Chesapeake S .S. Co. v. Merchants'
Nat. Bank [Md.] 63 A. 113.

9(J. Merchants' Nat. Bank v. Baltimore,
C. & R. Steamboat Co. [Md.] 63 A. 108. Any
material alteration In a negotiable bill of
lading invalidates it, as a change of date.

Id. The custom of altering the dates of bills

of lading at and prior to the issuance to

make them conform to the true date does
not authorize a fraudulent alteration of a
spent bill Id. And evidence of such custom
Is Inadmissible. Id. A provision in a bill of

lading providing that all alterations unless
made with the consent of the company are
void does not prevent a fraudulent altera-

tion from rendering the bill void. Id.

07. Swedish-American Nat. Bank v. Chi-
cago, B. & Q. R. Co. [Minn.] 105 N. T/. 69;

Roy V. Northern Pao. R. Co. [Wash.] 85 P.

53; Henderson v. Louisville & N. R. Co.
[La.] 41 So. 252. Not affected by Act No.
150, p. 193, of 1868, making it a felony to
issue a bill of lading or receipt for property
not actually received. Id. May show non-
receipt notwithstanding Ballinger's Ann.
Codes & St. § 3598, making bills negotiable.
Roy V. Northern Pac. R. Co. [Wash.] 85 P.
53.

Contra? Under Code 1892, § 4299, a carrier
cannot show that it never received the full
amount recited as against a bona fide holder.
Loyd v, Kansas City, M. & B. R. Co. [Miss.]
40 So. 1005.

98. Swedish-American Nat. Bank v. Chi-
cago, B & Q. R.- Co. [Minn.] 105 N. W. 69.

Evidence insufficient to show that defendant
had authorized its agents to issue bills of
lading without receiving the goods. Id.

99. Missouri, etc., R. Co. v. Levine [Tex.
Civ. App.] 93 S. W. 1095. In action for fail-
ure to deliver the number of bales of cotton
called for by bill of lading, where defendant
claimed that there was a mistake in the
number so specified and that plaintiff had
knowledge of it, held error to refuse to
charge that if plaintiff failed to exercise or-
dinary care before paying draft attached -to

bill, and would have discovered mistake had
he done so, he had knowledge. Id. Whether
the consignee had any information which
was sufficient to put a prudent man upon in-
quiry as to a mistake in a bill of lading, and
whether, if so, he used the proper diligence
to ascertain the facts, is a question for the
Jury. Id.

1. See 3 C. L. 596, n. 21-26.
2. Texas & P. R. Co. v. Barro<iv [Tex. Civ.

App.] 94 S. W. 176; Hoffman Heading &
Stave Co. v. St. Louis, etc. R.' Co. [Mo. App.]
94 S. W. 597. Where carrier fails to furnish
facilities for transportation within a rea-
sonable time, the shipper need not tender
charges in order to maintain an action.
Evans v. Mobile & O. R. Co. [Ky.] 90 S. W.
588.

3. In determining what is a reasonable
time, the jury may consider the weather and
the unusual rush of business. Pecas & N. T.
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liable for the damages proximately resulting" if they fail without legal excuse."

A carrier undertaking to furnish ears must furnish accordiag to contract.' Where

a shipper accepts the cars furnished he cannot recover for the deterioration of

propertj' which might have been shipped therein.*

§ 7. Forwarding and transporting goods."—A carrier is bound to route through

shipments only over Itaes with which it has made through traffic arrangements.'^"'

Delay in transportation.'^''-—It is the duty of a common carrier to transport

goods with reasonable promptness/^ and it is liable for damages proximately caused

by negligent '•^ and inexcusable delays.'^*- While mere proof of delay will not raise

R. Co. V. Bvans-Snider-Buel Co. [Tex. Civ.
App.] 93 S. W. 1024.

4. In an action for damages for failure
to furnish cars, requested instruction that
defendg-nt would not be liable unless plaint-
iff notified its superintendent that logs were
ready for shipment held properly refused as
ignoring usage, recognized by defendant,
to notify train conductors. Hoffman Head-
ing & Stave Co. v. St. Louis, etc., R. Co.
[Mo. App.] 94 S. W. 597. In order to recover
for failure to furnish cars, plaintiff must
show that his goods were offered for ship-
ment to some person having authority to
act for the carrier in shipment matters. Id.

Evidence held to justify finding that demand
made to commercial freight agent was bind-
ing on company as within the apparent
scope of his authority. Id. There being
evidence to prove that the agent had author-
ity, and evidence that requests were also
miade to others, the only way to question
his authority was by an instruction sub-
mitting an issue of fact regarding it, since
a general direction to And for defendant
would have been improper even if such agent
had no authority. Id.

5. Hoffman Heading & Stave Co. v. St.

Louis, etc., R. Co. [Mo. App.] 94 S. W. 597.
Not necessary to give the carrier notice of
the probable loss, if it fails without lawful
excuse. Id. Question as to whether logs
became sour before demand was made for
cars held for the jury. Id.

6. Company may allow use of Its cars on
other lines so as to facilitate through ship-
ments of live-stock, but the fact that it does
so does not excuse it from furnishing suffi-

cient cars to meet ordinary and reasonable
demand of shippers along its own line. Texas
& P. R. Co. V. Barrow [Tex. Civ. App.] 94
S. W. 176. Fact that other companies are
derelict in returning defendant's cars held
no excuse for delay of twenty days in fur-
nishing stock cars to plaintiff. Id. General
allegation of scarcity or famine of stock cars
in the southwest, without disclosing the
cause thereof held not to state a defense to
action for damages for failure to furnish
cars. Id. Unusual and sudden press of busi-
ness is a defense to a claim for punitive
damages for failure to furnish cars (Mauldin
V. Seaboard Air Jjine R. Co. [S. C] 52 S. B.
677), and in the absence of a special con-
tract to furnish, relieves from all liability
(Id.).

7. In an action for failure to furnish cars
for the shipment of cattle, evidence that
cars were ordered at a station from tlie

agent there who stated that the cars could
be had through the agent at another place
was admissible as showing that the carrier

had engaged to furnish the cars. Gulf, etc.,

R. Co. V. House [Tex. Civ. App.] 13 Tex. Ct.

Rep. 752, 88 S. W. 1110.
8. Carriei^failed to provide double decked

cars and cars furnished "would not accom-
modate entire shipment of sheep. Plaintiff,

when he found that all could not be carried,
took out from cars furnished 50 more than
was necessary to prevent overloading though
he knew that they would deteriorate before
another car could arrive.^ Held that he could
not recover for such deterioration. Ficklin
& Sons V. Wabash R. Co. [Mo. App.] 92 S. W.
347.

9. See 5 C. L. B16.
10. If shipper is informed that there can

be no through shipment except by a certain
route, he cannot select a different route and
exact a through billing when the carrier is

not prepared to give it under its traffic

agreements with connecting carriers. Hous-
ton, etc., R. Co. V. Buchanan [Tex. Civ. App.]
94 S. W. 199. Where a shipper demands a
through shipment knowing that it can be
given only over a certain route he cannot re-
cover damages for such routing although he
requested shipment over a different route.
Houston, etc. R. Co. v. Everett [Tex.] 13
Tex. Ct. Rep. 930, 89 S. W. 761, approved
Houston, etc, R. Co. v. Scott [Tex.] 13 Tex.
Ct. Rep. 1007, 89 S. W. 763.

11. See 5 C. L. 517.
la. Yazoo, etc., R. Co. v. Blum Co. [Miss.]

40 So. 748. A carrier undertaking to return
goods under contract is liable for negligent
delay. Murray v. New York, etc., R. Co., 99
N. T. S. 477.

13. Where a carrier negligently delayed
shipment, it cannot relieve itself by show-
ing that it could not ship until inspected,
that not being the cause of delay. Gulf, etc.,

R. Co. V. Terry [Tex. Civ. App.] 13 Tex. Ct.

Rep. 991, 89 S. W. 792. The carrier is liable
for damages due to delay caused by the
blocking of the track through its negli-
gence. McPall V. Wabash R. Co. [Mo. App.]
94 S. W. 570. The occurrence of a wreck is

prima facie the result of the carrier's negli-
gence and, when it is made to appear that
a wreck is the producing cause of delay, the
burden is on It to show that it could not
have been avoided by the exercise of reason-
able care. Id. Whether it is negligence to
await a train on another line from which a
through stock train is made up, knowing
that it will be late, is a question for the
jury. Fulbrlght v. Wabash R. Co. [Mo. App.]
94 S. W. 992. Where carrier makes contract
foi- transportation of goods In refrigerator
car it is liable for relay in furnishing it

due to its negligence. American Refriger-
ator Transit Co. v. Chandler [Tex. Civ. App.]
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an inference of negligence,^" yet very slight evidence of negligence will suffice.^'

An extraordinary pressure of business is no excuse for delay where the facilities are

insufficient to meet the usual demand," nor will any excuse prevail where the

carrier accepts goods with knowledge of its inability to deliver promptly, without

notice to the shipper.^' A carrier is liable for delay due to shipment by a longer

route than that designated by the shipper.^" Negligence of the shipper relieves the

carrier.^" In Mississippi a carrier is liable irrespective of negligence unless the

delay is due to an act of God, the public enemy or acts of the shipper.^'- In an

action ex contractu for delay, the negligence which is the gravamen of an action ex

delicto is not in issue.^^

93 S. W. 243. Facts held not to show co-
partnership between carrier and refrigerator
company which merely furnished refriger-
ator cars to it on order. Id. That delay
was due to negligence may be inferred from
facts and circumstanceg in the absence of
direct proof. Ficklin v. Wabash R. Co. [Mo.
App.] 93 S. W. 861. Inference of negligence
held to arise from fact that the usual time
of transportation was six hours, where evi-
dence showed that transportation of plaint-
iff's cattle took twenty hours, id.

14. A request to hold by the party di-

rected to be notified of the arrival does not
excuse a delay where the carrier has notice
that he is not the owner nor consignee.
Isham V. Brie R. Co., 98 N. T. S. 609. Where
a carrier recognised the transfer of goods
and subsequently delivered to the buyer, it

cannot excuse delay on the ground that the
bill of lading was not assigned. Russell
Grain Co. v. Wabash R. Co., 114 Mo. App. 488,
89 S. W. 908.
HTldence of delay: Evidence that another

shipper's cattle which entered a certain
point with plaintiff's, preceded them to des-
lination is admissible. Texas & P. R. Co. v.

Scoggin [Tex. Civ. App.] 14 Tex. Ct. Rep.
297, 90 S. W. 521. A telegram by the local
agent at one point to the chief dispatcher
at another point, in regard to moving cattle
held admissible as res gestae, not'withstand-
ing any want of authority in the local agent
or dispatcher, where the yard master at the
point to which the telegram was sent saw
and acted upon it. Id. Evidence that other
stock trains passed plaintiff's train while
it was held for 24 hours .at an intermediate
station is admissible to show condition of
the line. Gulf, etc., R. Co. v. House [Tex.
Civ. App.] 13 Tex. Ct. Rep. 752, 88 S. W. 1110.

15. Bushnell v. Wabash R. Co. [Mo. App.]
94 S. W. 1001. Mere delay is not 'evidence
of negligence in transportation, yet where
the fact of delay Is supplemented by evidence
of the cause it may show that It was negli-
gence. Wright V. Chicago, etc., R. Co. [Mo.
App.] 94 S. W. 555.

IG. Bushnell v. Wabash R. Co. [Mo. App.]
94 S. W. 1001. Evidence of various stops to

await the arrival of other trains and of

trouble with the engine is sufficient to go
to the jury. Id.

17. The fact that the quantity of cotton
presented for shipment is unusually large

does not relieve the carrier where its facili-

ties are inadequate to meet the usual de-

mand. Tazoo, etc., R. Co. v. Blum Co. [Miss.]

40 So. 748. Fact that facilities are ample ex-

cept during the cotton season does not re-

lieve the carrier. Id.

18. Demoralized condition of traffic In Its

yards. Russell Grain Co. v. Wabash R. Co.,

114 Mo. App. 488, 89 S. W. 908. Unusual pres-
sure of business. Tazoo, etc. R. Co. v. Blum
Co. [Miss.] 40 So. 748.

19. Where an agent of a carrier by duress
compels a shipper to ship by a longer route
than the one designated and loss insults
therefrom, the carrier and agent are jointly
and severally liable. Eastin v. Texas & P. R.
Co. [Tex.] 92 S. W. 838. Hence, if joined,
prevents removal to Federal courti one being
a resident the other a nonresident. Id. If

the shipper of live stock requests of the
initial carrier a through billing by a shorter
route and it is wrongfully denied him, when
it has, under Its traffic agreements with con-
necting lines, the right and authority to
grant It, the initial carrier is liable for any
damages resulting rom the use of a longer
route. Houston, etc., R. Co. v. Buchanan
[Tex. Civ. App.] 94 S. W. 199. The carrier
is not liable if it gives Him a through billing
over the shortest route possible under its

traffic agreements with connecting carriers,
and informs him that it cannot give him a
shorter one. Instructions approved. Id.
Nor if the shipper voluntarily agrees to the
shipment by the longer route, or waives his
previous demand. Id. An acceptance of a
longer route after a demand for a shorter
one does not relieve the carrier if the car-
rier was guilty of false representations. Id.

20. It is the duty of consignees to provide
for the prompt reception of the goods on
their arrival at destination, especially when
they know that prevailing weather condi-
tions subject the corn shipped to risk of in-
jury even when carried with due care. Free-
man v. Kansas City Southern R. Co. [Mo.
App.] 93 S. W. 302. Carrier Is not liable for
loss which might have been prevented by due
diligence on the part of the consignee, al-
though such damage w^ould not have re-
sulted but for the carrier's delay. Chicago,
etc., R. Co. V. Chestnut Bros. [Ky.] 89 S. W.
298. Where cars of stock were delivered at
the usual and customary unloading platform,
the carrier Is not liable for delay of the
stockyards company in unloading. Ratlift
V. Quincy, etc., R. Co. [Mo. App.] 94 S. W.
1005 Where initial carrier agreed to convey
apples to their destination, plaintiff was not
bound to take charge of cat at point where
it was to be transferred to connecting car-
rier while carriage was still unfinished and
to dispose of them In order to avoid loss
from delay. Hurst v. St. Louis & S. F. R. Co.

[Mo. App.] 94 S. W. 794.

21. Tazoo, etc., R. Co. v. Blum t3o. [Miss.]

40 So. 748.

22. Hence not error to refuse to submit



538 CAEEIBES [OF GOODS] § 8. 7 Cur, Law,

Delivery to succeeding, carrier.
^^—In the absence of a statute. or commission

regulation, the transfer of freight from one carrier to the connecting carrier must

be left to the carriers theniselves provided the method be reasonable.^* "Where a

carrier could only deliver to a connecting carrier through certain joint stock yards, a

shipper cannot demand delivery to such carrier and insist upon delivery at the initial

carrier's o-mi yards.-^

§ 8. Loss Of injury to goods/"—At common law,^^ a carrier is liable for loss

or injury to goods irrespective of negligence ^^ unless directly traceable to an act of

God, tlie public enemy, or the shipper's negligence.^" An act of God to constitute

a defense must be the proximate cause of the loss/" and the carrier must be free

from contributory negligenee.^"^ But in some states the loss must have been the

probable consequences of the negligent act to defeat the defense.^- The burden is

to the jury. Chicago, etc., R. Co. v. Chestnut
Bros. [Ky.] 89 S. W. 298.

23. • See 5 C. L. 517. And see, also, ante,
§ 3.

24. Hence may transfer stock through the
Union Stockyards. Texas & P. R. Co. v.

Scott [Tex. Civ. App.] 90 S. W. 532.
25. Texas & P. R. Co. v. Felker [Tex. Civ.

App.] 14 Tex. Ct. Rep. 308, 90 S. "W. 530.

26. See 5 C. L. 518.

27. The common-law liabilities of car-
riers apply to interstate shipments. Ficklin
V. VS^abash R. Co. [Mo. App.] 93 S. "W. 847.

28. Evidence that the driver of a cab was
competent and had a good reputation as a
competent driver is immaterial. Lewark v.

Parkinson [Kan.] 85 P. 601. "Where the re-
lation of common carrier still continued as
to goods placed upon a dock, the carrier is

liable for damage to goods due to a collapse
of the dock, irrespective of negligence.
Rosenstein v. Vogemann [N. T.] 77 N. E. 625.

Unusual rush of business is no defense for
failure to transport cattle with care. Texas
& P. R. Co. V. Felker [Tex. Civ. App.] 14 Tex.
Ct. Rep. 308, 90 S. W. 630. "Where a' carrier
accepts goods and undertakes to deliver
them, there is an implied promise to carry
safely and to do. so without delay. Indiana,
etc., R. Co. V. Empire Rubber Mfg. Co., 118
111. App. 652.

28. Southern R. Co. v. Levy [Ala.] 39 So.

95; Wabash R. Co. v. Sharpe [Neb.] 107 N.

"W. 73S. Liable for damage to goods while
detained by custom-house officials where it

had contracted to deliver imported goods
in bond at an internal part of entry. Cownie
Glove Co. V. Merchants' Dispateli Transp.
Co. [Iowa] 106 N. W. 749.

jVegligenee of shipper: Horse tied too
long. Ames v. Fargo, 99 N. T. S. 994. Over-
loaded stock cars resulting in suffocation.
Ficklin & Son v. "Wabash R. Co. [Mo. App.]
92 S. "W. 347. Stock negligently confined in
pens longer than was necessary. Illinois
Cent. R. Co. v. Holt [Ky.] 92 S. W. 540.
Where fruit car is iced by shipper it will be
presumed that heating was due to his neg-
ligence in absence of evidence to the con-
trary. Chicago, I. & L. R. Co. v. Reyman
[Ind.] 76 N. B. 970. In an action for loss of
horse by fire, shipper held not negligent in
bedding with straw and in leaving the door
partially open. Trexler v. Baltimore & O.

R. Co., 28 Pa. Super. ,Ct. 198. An instruction
for defendant if stock car was improperly
bedded properly refused where evidence did

not show that shipper bedded it. Texas &
P. R. Co. v. Dishman [Tex. Civ. App.] 91 S.

W. 828. Proof of condition of pens is not
material where the shipp'er unnecessarily
confined his stock therein. Illinois Cent.
R. Co. V. Holt [Ky.] 92 S. "W. 540. Burden is

on carrier to prove negligence of the ship-
per. St. Louis, etc., R. Co. v. Berry [Tex.
Civ. App.] 93 S. "W. 1107. Negligence of ship-
per is a good defense although the carrier is

also negligent. Houston, etc., R. Co. v
Burns [Tex. Civ. App.] 14 Tex. Ct. Rep. 181,
90 S. W. 688; Ficklin & Son v. Wabash B.
Co. [Mo. App.] 92 S. "W. 347. Contra. "Walter
V. Alabama Great So. R. Co., 142 Ala. 474.
39 'So. 87.

30. If insanity be regarded as an act of
God, yet where it merely rendered the en-
gineer reckless and heedless, it does not re-
lieve the carrier. Central of Georgia R. Co.
V. Hall, 124 Ga. 322, 52 S. E. 679.

31. Pinkerton v. Missouri Pac. R. Co. [Mo.
App.] 93 S. "W. 849. Negligent delay sub-
jected goods to a cycloiie. Alabama Great So.
R. Co. V. Quarles [Ala.] 40 So. 120. Delayed
shipment overtaken by flood. Green-"Wheeler
Shoe Co. V. Chicago, etc. R. Co. [Iowa] 106
N. "W. 498; "Wabash R. Co. v. Sharpe [Neb.]
107 N. "W. 758. Stock negligently exposed to
inclement weather. Atchison, etc., R. Co. v.

Nation [Tex. Civ. App.] 92 S. "W. 823. Delay
is not excused by the freezing of "water
tanks where carrier was negligent. Rogers
V. Texas & P. R. Co. [Tex. Civ. App.] 94 S. "W.
158. "Where carrier has warning of ap-
proaching flood it must exercise care com-
mensurate with the situation. Blam v. St.

Louis, etc., R. Co. [Mo. App.] 93 S. "TV. 851.
Evidence held sufficient to take to the jury
the question whether defendant was negli-
gent in failing to remove cars containing
goods to a place of safety after It knew of
the approach of the flood which injured
them. Pinkerton v. Missouri Pac. R. Co. [Mo.
App.] 93 S. W. 849.

32. If negligence of the carrier mingles
ji^ith the act as a co-operative cause, tiie

carrier is liable provided the resulting loss
is within the probable consequences of the
negligent act. Pinkerton v. Missouri Pac.
R. Co. [Mo. App.] 93 S. "W. 849. Strike held
no excuse for failure to remove cars con-
taining goods to a place of safety after de-
fendant learned of the approach of the flood
which damaged them. I5I. Negligent delay
does not render a carrier liable for loss by
flood which could not be anticipated. Elam



7 Cur. Law. CAKEIERS [OF GOODS] § 9. 539

upon the carrier to show that the loss was due to act of God,^' and, in the absence of

!=tatutt>,^* it then devolves upoii the plaintiff to show concurrent negligence on the

part of the carrier.^^ A carrier is liable for misrouting ^* and for misdelivery.^^

\Vhere goods are shipped by the consignor as an inferior class-, Avithout fraudulent

intent, recovery can be had as for that class,'* but if the value be concealed by arti-

fice, no recovery can be had.'"

§ 9. Delivery hy carrier and storage at destination.*"—A carrier's liability

dot's not end upon the arrival of the goods at their destination,''^ but continues until

they have been accepted by,*^ or tendered to,*' the consignee, or have been placed

in the usual and convenient place for delivery,** aJid the consignee has had a reason-

able time to remove them.*^ In some states the liability continues until notice of

arrival has been given,*" and the consignee has had reasonable time thereafter

V. St, Louis, etc. R. Co. [Mo. App.] gS S. "W.
S51,

S3. Elam V. St. Louis & S. F. R. Co. [Mo.
App.] 93 S. W. 851. Carrier is not required
to go further and show afHrniatively that
it was guilty of no neglig^enoe. Id..

34. Under Civ. Code 1895, § 2265, carrier
must disprove contributory negligence. Cen-
tral of Georgia R. Co. v. HaU, 124 Ga. 322, 52
S. E. 679.

35. Elam V. St. Louis, etc., R. Co. [Mo.
App.] 93 S. W. 851. Evidence that day before
injury to plaintiff's goods by flood the water
had reached an abnormal stage held insuffi-
cient to authorize finding of negligence. Id.

36. Carrier is liable for damages result-
ing from deviation from the contract of ship-
ment as where delivered to another carrier
instead of transporting by own route. Allen
V. WeUs,' Fargo & Co., 95 N. Y. S. 597.

37. Failure of shipper to accompany and
unload as per contract does not relieve a
carrier for misdelivery. Southern R. Co. v.

Webb, 143 AJa. 304, 3a So. 262. The right of
carrier to retain goods until the freight is

paid is no defense for misdelivery. Id. An
a,lteration in contract of shipment by an un-
authorized agent of shipper is no excuse for
misdelivery. Id.

38. Where a box of pictures is billed and
rated as glass and shipped with household
effects, in the absence of actual fraud, the
carrier is liable as for a box of household
glass. Bottum v. Charrleston, etc., R. Co.
[S. C] 51 S. E. 985. Carrier was under no
obligation to inquire further as to the con-
tents. Id. In an action to recover for the
loss of u box of pictures shipped as glass,
e^'idence of the actual contents is admissible
although recovery can be had only as for
glass. Id..

39. Not liable for loss of a package con-
taining money where it is so wrapped in old
newspaper as to conceal its value. Gilman v.

Postal Tel. Co., 48 Misc. 372, 95 N. Y. S. 564.

40. See 5 C. L. 518.

41. Where contract failed to designate the
destination, but preceding the agreement a
tender for shipment to a certain place is re-

cited, which place is endorsed on the back
as the destination, such point construed as
the destination. Lee v. Wabash R. Co. [Mo.
App.] 94 S. W. 991 Bushnell v. Wabash R.

Co. [Mo. App.] 94 S. W. 1001.

42. Where cars were placed on consignee's
spur track and he had assumed dominion
over them by removing a part of the con-

tents and placing locks on the cars, there
was a delivery, and carrier is not liable as
warehouseman. Vaughn v. New York, etc.,

R. Co. [R. I.] 61 A. 695. An instruction mak-
ing defendant liable for loss occurring dur-
ing a rcshlpment after they had reached
destination and been delivered is erroneous.
Illinois Cent. R. Co. v. Holt [Ky.] 92 S. W.
540.

43. Upon tender of the goods to the con-
signee, the relation of carrier ceases. Adler
v. Weir, 96 N. Y. S. 736 The fact that the
goods are in a damaged condition or some
are missing does not justify the consignee
in rejecting the entire shipment. Central
of Georgia R. Co. v. Montmollen [Ala.] 39 So.
820. But where goods are permitted to re-
main for nearly a year in possession of the
terminal carrier and was greatly damaged,
the shipper need not accept an offered re-
turn. Cincinnati, etc., P. R. Co. v. Stout [Ky.]
90 S. W. 258. Where an offer to deliver has
been proven, the consignee can only recover
for damage done or for the goods lost, and
must prove such damage or value of the lost
goods. Central of Georgia R. Co. v. Mont-
mollen [Ala.] 39 So. 820.

44. It is the duty of the common carrier,
not only to safely carry property to its des-
tination, but to take it to the place pro-
vided at that point for delivery of similar
property and there place it in a position of
accessibility. Russell Grain Co. v. Wabash
R. Co., 114 Mo. App. 488, 89 S. W. 908. Sale
of goods before delivery does not relieve the
carrier from the duty to place goods in a
position of accessibility. Id. An unqualified
refusal by consignee to accept delivery is a
waiver of the right to insist on delivery at
the usual place of delivery. Central of
Georgia R. Co. v. Montmollen [Ala.] 39 So.
820.

45. A carrier's liability as such ceases
when the goods arrive at their destination
and the consignee has had a reasonable time
to. remove. Bowdon v. Atlantic Coast Line
R. Co. [Ala.] 41 So. 294; Arkansas So. R. Co.
V. German Nat. Bank [Ark.] 92 S. W. 523..

40. Whether defendant attempted to give
notice to consignee of arrival of goods held
Immaterial where the goods were destroyed
within a few hours after arrival and it ap-
peared the consignee was out of town.
Braunton v. Southern Pac. Co. [Cal. App.] 83

P. 265. The duty of a common carrier by
water to give notice held not relieved by
contract requiring the consignee to imme-
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to remove the goods. After whieli time the carrier becomes liable as warehouseman

only.*^ A shipper need not accept a ddivea-y before the shipment reaches its

destination to lessen the damages.** A wrongful refusal to deliver/' or a misde-

livery/" renders the. carrier liable, and hence it may take all necessary and reason-

able precaution to protect itself.^^ A vendor as against the carrier may stop the

shipment in transitu upon notice, without regard to the solvency of the consignee.^^

diately take goods from the ship and pro-
viding that they might be landed at his risk
if he failed. Rosenstein v. "Vogemann [N.
T.] 77 N. B. 625. Where a box is addressed
"Wm. Wood & Co., New York" and the ship-
ping ticket read "W. Wood, N. T.," a notice
sent to a "W. Wood" selected at random from
among forty such names in the directory is

Insufllcient. Wood v. Baltimore & O. R. Co.,

48 Misc. 642, 96 N. T. S. 184.
47. Where goods are to be delivered sub-

ject to sliipper's order and the legal holder
of the bill of lading does not appear, the
carrier may store with the designated com-
pany with directions to deliver subject to
shipper^s order. Arkansas Southern R. Co.
V. Gllman Nat. Bank [Ark.] 92 S. W. 522.

Where the carrier has no depot or ware-
house at the place of destination,- it may
warehouse the freight in cars on the side
track. Gratiot St. Warehouse Co. v. St.

Louis, etc., R. Co. [111.] 77 N. E. 675. Not
liable as a common carrier after notice of
arrival has been given and the consignee
has liad reasonable time to remove, but as
warehouseman. Becker v. Pennsylvania R.
Co., 109 App. Div. 230, 96 N. Y. S. 1.

48. A shipper is not obliged to receive
stock before they reach their distination al-
though notified that some are sick. Hous-
ton, etc., R. Co. V. Burns [Tex. Civ. App.]
14 Tex. et. Rep. 181, 90 S. W. 688.

49. A provision that the carrier should
not be liable for damages on account of any
demand for greater freight rate than con-
tracted for, but should refund upon notice,

does not relieve from liability for damages
for wrongful withholding for refusal to pay
excessive rate demanded. Southern Kansas
R. Co. V. Burgess Co. [Tex. Civ. App.] 14

Tex. Ct. Rep. 191, 90 S. W. 189. A carrier
failing to deliver goods to the legal holder
of a negotiable bill of lading upon the pro-
duction thereof is liable for the damage sus-
tained. Kirby's Dig. §§ 530, 531. Arkansas
So. R. Co. V. German Nat. Bank [Ark.] 92 S.

W. 522. The fact that the terminal carrier
has not received the way bill from the con-
necting carrier constitutes no ground for re-
fusing to deliver to consignee. Bowdon V.

Atlantic Coast Line R. Co. [Ala.] 41 So. 294.

50. Liable for delivery of goods sent C.

O. D. without receiving the money. Golightly
V. State [Tex. Cr. App.] 90 S. W. 26. De-
livery of goods to a person of the same name
as the consignee without notice of the true
consignee is not an actionable misdelivery.
Singer v. Merchants' Dispatch Transp. Co.
[Mass.] 77 N. E. 882. Mere fact that the
names of the consignor and consignee are the
same does not charge the carrier that they
are the same person. Id. An agent deliver-

ing goods to one whose name corresponds to

thait of the consignee is not charged with the
knowledge that consignor has been sending
goods so addressed to one of a different

name. Id. The consignee Is presumably the
owner of the goods, and the carrier may de-
liver them to him in the absence of notice
of a limitation of his right to them in favor
of an adverse claimant. Nashville, etc., R. Co.
V. Grayson Co. Nat. Bank [Tex.] 93 S. W. 431.
In the absence of a stipulation therein to the
contrary, the carrier may deliver the goods
to the consignee without requiring him to
produce the 'bill of lading. Id. A carrier is

liable to a bona fide holder of the bill of lad-
ing where, without the production of the
bill, it delivers the goods to one not en-
titled thereto. Nashville, etc., R. Co. v. Gray-
son County Nat. Bank [Tex. Civ. App.] 91
S. W. 1106. Where receipt provides for de-
livery without the production of a receipt
or bill of lading, the shipper cannot com-
plain of a delivery so made. Singer v. Mer-
chants' Dispatch Transp. Co. [Mass.] 77 N.
B. 882. Where a shipment is under a bill of
lading to be delivered "to the order of the
shipper" a delivery to the person "notified"
without order renders carrier liable. Gen-
eral Elec. Co. V. Southern R. Co. [S. C;] 51
S. E. 695. To constitute an unlawful deliv-
ery, the carrier must part with possession,
and permitting an unauthorized inspection
by a third person does not render the carrier
liable in conversion. Dudeey v. Chicago, etc.,

P. R. Co., 58 W. Va. 604, 62 S. E. 718. A car-
rier is liable for delivery to one other than
.the consignee unless such person is the true
owner and makes tirtlely demand. Atlantic
& B. R. Co. v. Howard Supply Co. [Ga.] 54
S. E. 530. Liable for delivery of hogs con-
trary to contract of shipment. Southern R.
Co. 'v. Webb [Ala.] 41 So; 420. In an action
for delivery of goods without an order from
the shipper as provided in bill of lading, a
contract between the shipper and the per-
son to whom the goods were delivered
whereby such person would have become the
owner by accepting the rejected draft is im-
material. General Electric Co. V. Southern
R. Co. [S. C] 51 S. E. 695.

51. May require the production of the bill
of lading. Nashville, etc. R. Co. v. Grayson
County Nat. Bank [Tex. Civ. App.] 91 S. W.
1106. Where a shipment was consigned to
a certain city to be delivered at a port, the
carrier, in the absence of special contract,
has no right to demand the bill of lading
until delivered at the port. George & Co. v.
Louisville & N. R. Co. [Miss.] 40 So. 486.
Where a bill of lading, providing that unless
signed the goods would be carried under
common-law liability, was unsigned, a pro-
vision therein for surrender of bill of lad-
ing, was not binding. Id.

52. Carrier held liable for delivery ac-
cording to original order. Paust v. Southern
R. Co. [S. C] 54 S. B. 566. Notice to stop
goods In transitu given to one authorized to
accept freight charges and issue yard or-
ders is suflacient to bind the carrier. Id.
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.
Liability for conversion.^^—^Where there is a refusal to deliver -without legal

excuse/* or a misdelivery, the carrier is liable in conversion.^" To constitute a mis-

delivery there must be an actual or constructive delivery to another."" Delay is not

a conversion."' The sale of perishable property upon refusal of the consignee to

accept delivery,"* if made according to statute,"" is not a conversion. Where a sale

has been legally rescinded, a carrier is not liable in conversion to the consignee in

returniug the goods."" In the absence of a tortious dealing with the goods,^^ a

carrier is not guilty of conversion until a demand is made and refused."^ Con-

version not being predicated upon the contract of shipment, a provision therein

that claims for losses must be presented within a specified time does not control.'^

§ 10. Liability of carrier or connecting carrier.''*

§ 11. Limitation of liability.'^—A shipper has a right to have his goods car-

ried without any restrictions whatever.*" But in the absence of constitutional,"'

Federal,"* or state statutory restrictions,"* in most states, a carrier may restrict its

53. See 5 C. L. 519.

54. A reasonable qualified refusal to de-
liver does not constitute conversion. Louis-
ville & N. R. Co. V. Britton [Ala.] 39 So. 585.

The reasonableness of a refusal to deliver
goods without the production of a bill of
lading is for the jury. Id. The failure of a
carrier to deliver goods according to con-
tract, in the absence of a lawful excuse, con-
stitutes conversion. Atchison, etc., R. Co. v.

Schriver [Kan.] 84 P. 119. The fact that the
party notified of its arrival removes the
goods without carrier's iinowledge, is not a
lawful excuse. Id. Nor is an illegal claim

; to the property by a third party. Id. Nor
the representation of such person that he ex-
pects to be able to settle with the shipper in
a few days. Id. A. refusal to deliver with-
out payment of freight charges constitutes
conversion where the damages caused by
negligent delay exceeds the freight due.
Missouri Pac. R. Co. v. Peru-Van Zandt Im-
plement Co.. [Kan.] 85 P. 408. M^re proof of
failure to deliver does not constitute con-
version. Rosenfeld v. Central Vermont R.
Co., 97 N. T. S. 905.

55. A carrier is liable in conversion for
misdelivery of goods irrespective of good
faith, and it is no defense that the goods
were delivered in accordance with way-bill
received from connecting carrier. Mer-
chants' & Miners' Transp. Co. v Moore & Co.,

124 Ga. 482, 52 S. E. 802. The delivery of
goods to one other than an indorsee of the
bill of lading is conversion. Pishomingo Sav.
Inst. V. Johnson, Nesbitt & Co. [Ala.] 40 So.

503. Where there has been a misdelivery
amounting to conversion, an action will lie

against the carrier or the party receiving.
Id. An interposition of claim 'in a suit

against the seller in which the goods were
attached is an election. Id.

56. Evidence insuflScient. Conrad Schopp
Fruit Co. V. Missouri Pac. R. Co., 115 Mo. App.
353, 91 S. W. 402.

57. Failure of a carrier to deliver goods
within the time specified in the contract of
carriage does not amount to a conversion.
Clark V. American Exp. Co. [Iowa] 106 N. W.
642. A demand and refusal thereof on the
day when the goods should have arrived
does not constitute a conversion. Id. Where
a trunk was lost but later found and ten-
dered plaintiff by an express company there

was no conversion and the latter was liable
only for delay. Wells, Fargo & Co. v. Han-
son [Tex. Civ. App.] 91 S. W. 321. The con-
signee cannot, by declining to accept a de-
layed shipment from the carrier, convert him
into a tort-feasor, and hold him liable in
trover for the value of the property. Illinois
Cent. R. Co. v. Johnson [Tenn.] 94 S. W. GOO.

BS. Where the owner of perishable goods
notifies the carrier that he renounces all
claim to them and will hold the company for
& conversion, a sale by the carrier to pre-
vent a total loss does not constitute a con-
version. Dudley v. Chicago, etc., R. Co., 58
W. Va. 604, 52 S. E. 718.

59. Carrier failing to comply with Rev. St.

1895, §§ 328, 331, authorizing sale of perish-
able property, remaining after its arrival un»
til in danger of depreciation, at public auu
tion after five days' notice is guilty of con-
version. Carter & Corey v. International,
etc., R. Co. [Tex. Civ. App.] 93 S. W. 681.

60. Stafsky v. Southern R. Co., 143 Ala.
372, 39 So. 132. Especially is the consignee
estopped to claim conversion where he re-
fused to accept delivery. Id.

61. In case of misdelivery no demand is

necessary. Merchants' & Miners' Transp. Co.
V. Moore & Co., 124 Ga. 482, 62 S. E. 802.

62. Louisville & N. R. Co. v. Britton
[Ala.] 39 So. 585. Where goods are subject
to shipper's order, an order duly accepted by
the carrier directing a diversion constitutes
a demand. Atchison, etc., R. Co. v. Schriver
[Kan.] 84 P. 119.

63. Merchants' & Miners' Transp. Co. v.
Moore & Co., 124 Ga. 482, 52 S. E. 802.

64. See ante, § 3.

65. See 5 C. L. 520.
66. Picklin v. Wabash R. Co. [Mo. App.]

93 S. W. 847.
67. Nebraska constitution forbids limita-

tion of liability. Wabash R. Co. v. Sharpe
[Neb.] 107 N. W. 758.

68. A provision in a contract of interstate
shipment of stock relieving the company
from liability for failure to unload and feed
according to Rev. St. U. S. § 4386 [U. S. Comp.
St. 1901, p. 2995]. Reynolds v. Great Northern
R. Co, 40 Wash. 163, 82 P. 161. A provision
in a contract of interstate shipment of stock
that the shipper shall unload the stock at his

own risk does not relieve the carrier from
liability for confining the cattle contrary to
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ooiiimon-law liability by special contract.'" Generally a carrier is not permitted to

contract against losses due to its negligence/^ although a few states permit contracts

except as against "gross" negligence.'^ Such special contract may be contained in

the bill of Jading '^ or the receipt,'* and generally such contract, in the absence of

Rev. St. U. S. § 4386 [U. S. Comp. St. 1901,

p. 2995]. Id.

69. Under Code, § 2074, carriers cannot re-
lieve themselves from their common-law lia^

bility. Powers v. Chicago, etc., R. Co. [Iowa]
106 N. W. 345.

70. Evidence held Insufficient to show that
plaintiff agreed to the limitation of liability
contained in the bill of lading and also to
show "What the limitation was. Jenkins v.

Southern R. Co. [S. C] 53 S. B. 480. A con-
signee is not precluded from recovering un-
der common-law liability by a special con-
tract limiting liability made after loss and
with the understanding that it was not to
affect the consignee. Frazier v. Charleston &
W. C. R. Co. [S. C,] 52 S. E. 9'64.

71. Ficklin v. Wabash R. Co. [Mo. App.]
93 S. W. 861; Jones v. Quincy, etc., R. Co.
[Mo. App.] 94 Si W. 735; Jones v. St. Louis &
S. F. R. Co., 115 Mo. App. 232, 91 S. W. 158.

Hog shipment. Griffln v. Wabash R. Co., 115
Mo. App. 549, 91 S. W. 1015; Ratliff v. Quincy,
etc., R. Co. [Mo. App.] 94 S. W. 1005; South-
ern Kan. R. Co. v. Burgess Co. [Tex. Civ.
App.] 14 Tex. Ct. Rep. 191, 90 S. W. 189;
Louisville & N. R. Co. v. Smitha [Ala.] 40 So.

117; Southern R. Co. v. Levy [Ala.] 39 So.

95; Central of Georgia R. Co. v. Hall, 12f4

Ga. 322, 52 S. B. 679; Ames v. Fargo, 99 N.
Y. S. 994. A carrier liable for the escape of
animals beyond the terminus of its line due
to failure to furnish sufficient cars notwith-
standing a special contract limiting its lia-

bility to the end of its road. Jones v. St.

Louis & S. F. R. Co., 115 Mo. App. 232, 91 S.

W. 158. And though the shipper undertook
to inspect the car. Id. A carrier is liable for
losses due to negligence in providing a safe
car as contracted, although loss occurs be-
yond the line against which it has limited
its liability. Kibby v. Michigan Cent. R. Co.
[Mich.] 12 Det. Leg. N. 717, 105 N. W. 769.

It is negligence for a carrier to unload coal
so near to a shipment of apples as to injure
them by the dust. Hurst v. St. Louis & S. F.
R. Co. [Mo. App.] 94 S. W. 794. A contract
limiting defendant's liability to the value of
the goods at the place of shipment is invalid
as against negligence. Entitled to recover
the value at place of delivery. Rhymer v.

Delaware, L. & W. R. Co., 27 Pa. Super. Ct.
345. A contract limiting liability for delay
to the extra expense of feeding the stock Is

void where such delay was caused by negli-
gence. Fulbright v. Wabash R. Co. [Mo.
App.] 94 S. W. 992; Bushnell v. Wabash R.
Co. [Mo. App.] 94 S. W. 1001. A contract re-
lieving a carrier from liability for delays
will be enforced only as to delays not due
to negligence. Bushnell v. Wabash R. Co.
[Mo. App.] 94 S. W. 1001. Exemption from
liability for loss in consequence of escape of
stock through doors or openings in cars held
not to apply where escape is due to carrier's
negUgrence. McFall v. Wabash R. Co. [Mo.
App.] 94 S. W. 570. A provision that car-
rier will not be liable for damages resulting
from the suffocation of animals In transit

does not release It from liability where suf-

focation is directly caused by its own neg-
ligence, as where it is due to delay. Id. Held
not negligence for the carrier not to fur-
nish an attendant with a valuable horse be-
ing shipped. Ames v. Fargo, 99 N. T. S. 994.

Evidence held insufficient to show that the
injury was due to defeci in car. Tazoo & M.
V. R. Co. V. Cox [Miss.] 40 So. 547. Evidence
that the car had been jerked, that the horse
was injured by a blow on the head and that
an overhead hayrack was found down, is

sufficient to sustain a finding of negligence.
Texas & P. R. Co. v. Lusk [Tex. Civ. App.]
13 Tex. Ct. Rep. 980, 89 S. W. 798. Where in-

Jury occurs from an excepted cause, plaint-
iff may show negligence of carrier. Hurst
V. St. Louis & S. F. R. Co. [Mo. App.] 94
S. W. 794.

72. A common carrier of stock in Georgia
may limit its liability to gross negligence.
Central of Georgia R. Co. v. Hall, 124 Ga. 322,

52 S. E. 679. In West Virginia carriers may
by special contract, fairly and reasonably
made, fix the value of horses shipped, upon
the consideration that the rates be based
thereon, except as against gross negligence.
Trexler v. Baltimore & O. R. Co., 28 Pa. Su-
per. Ct. 207. And where shipper accepts the
benefit of rates, he cannot claim a greater
amount. Id. Where, by special contract, a
carrier is liable only for gross negligence,
sudden insanity which by the exercise of
proper care could not have been foreseen, is

a defense. Central of Georgia R. Co. v. Hall,
124 Ga. 822, 52 S. B. 679. It iS a question for
the jury whether the carrier by the exercise
of due care could have foreseen the insanity.
Id.

73. An aicceptance of a bill of lading lim-
iting liability, in consideration of a lower
rate, binds the shipper. Trexler v. Baltimore
& O. R. Co., 28 Pa. Super. Ct. 207. Immate-
rial that he did not know that the rate was
lower or that the carrier would assume a
common-law liability if requested. Arthur
V. Texas & P. R. Co. [C. C. A.] 139 F. 127.

Where a shipper accepted a bill of lading
given to this agent and sued upon it as the
contract of shipment he cannot relieve him-
self from the clause limiting the carrier's
liability on the ground_ that his agent was
unable to read. Missouri, etc., R. Co. v. Pat-
rick [C. C. A.] 144 F. 632. A bill of lading
not signed by the shipper and not otherwise
shown to constitute a contract, cannot limit
the carrier's liability. Rev. St. o. 114, I 33.

Indiana, etc., R. Co. v. Empire Rubber Mfg.
Co., 118 111. App. 652. The consignee is bound
by valid provisions of the bill of lading lim-
iting the carrier's liability notwithstanding
the consignor had no authority to make
such provision. Bell Bros. v. Western & A.
R. Co. [Ga.] 54 S. B. 532.

74. A receipt, stating that the goods are
to be shipped according to the "conditions
and exceptions of the company's bill of lad-
ing," does not make the company's uniform
bill of lading a part of the contract, no bill
being executed. Pittsburg, etc., R. Co. v.
Bryant [Ind. App.] 76 N. B. 829. A contract
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fraud or concealment, is binding notwithstanding the sliipper did not read it,"

although some states require actual kno^vledge '" and assent.'' Contracts limiting

liability must be based upon a sufficient consideration, '* although not necessarily

independent of that supporting the general contract of shipment.'" A carrier may
contract against losses occurring on connecting lines, **" imless it has undertaken to

releasing a carrier from liability in consid-
eration of reduced rates must be accepted by
the shipper or his agent. Hailparn v. Joy
S. S. Co., 99 N. Y. S. 464. Where the truck-
man who delivered the goods was only au-
thorized to receive a receipt and the carrier
knew he was merely a truckman, he was not

• an agent to sign a release. Id.

75. Ames v. Fargo, 99 N. Y. S. 994. Im-
material that the shipper did not know of
the provision. Atlantic Coast Line R. Co. v.

Dexter [Fla.] 39 So. 634.' A provision in a
bill of lading exempting the initial carrier
from liability for negligence of connecting
carrier, held not binding where it'was in fine I

print and partly concealed by stamps. Allen
& Gilbert-Ramaker Co. v. Canadian Pac. R.
Co. [Wash.] 84 P. 620. A limitation of lia-

bility contained in a receipt is binding upon
the shipper in the absence of fraud, misrep-
resentation or concealment, irrespective of
knowledge.' Hoffman v. Metropolitan Exp.
Co., 97 N. Y. S. 838. Immaterial whether
shipper was not guilty of contributory negli-
gence in not reading. Id.

76. Baltimor.e & O. R. Co. v. Doyle [C. C.

A.] 142 F. 669. Must be specifically brought
to the shipper's knowledge unless there are
such exceptional circumstances, as type,
color, etc., that he must see. Id. Held that
where the blank book furnished and used by
plaintiff for two years clearly set out the
stipulation limiting the liability, he is

charged with notice. Gerry v. American
Exp. Co., 100 Me. 519, 62 A. 498. Shipper
must have knowledge of the stipulations in

an accepted voucher limiting the carrier's

liability before he is bound thereby. Hayes
V. Adams Exp. Co. [N. J. Law] 62 A. 284. The
knowledge that the rates depend upon the
value does not charge him v/ith knowledge
of the limitation. Id.

77. Baltimore & O. R. Co. v. Doyle [C. C.

A.] 142 F. 669. Immaterial whether shipper
was negligent in not reading. Id. Under
Civ. Code 1895, § 2276, a carrier cannot limit

liability unless expressly assented to by the
shipper. Frasier v. Charleston & W. C. R.

Co. [S. C] 52 S. E. 964. A mere provision in

the bill of lading is insufRcient. Id. Under
Civ. Code 1895, § 2264, a carrier is prohibited
from limiting its liability by notice either

published or by entry on receipts given. Cen-
tral of Georgia R. Co. v. Hall, 124 Ga. 322, 52

S. B. 679. Limitation in carrier's receipt is

not binding unless assented to. John Hood
Co. V. American Pneumatic Service Co.

[Mass.] 77 N. E. 638. Such assent may be
presumed from the fact that he accepted the
receipt without dissenting. Id.

78. Where the recited consideration is re-

duced rates it will be presumed that tha,t

was the consideration which induced the
shipper to release. Ficklin v. Wabash R.

Co. [Mo. App.] 92 S. W. 347. Where the
consideration is reduced rates there must be
a different rate for the release and nonre-
lease contract. Ficklin v. Wabash R. Co.

[Mo. App.] 93 S. W. 847; Ficklin v. Wa-
bash R. Co. [Mo. App.] 92 S. W. 347; Jones
V. Quincy, etc., R. Co. [Mo. App,] 94 S. W.
735. Althougli such rates need not be ex-
pressly offered to the shipper. Ficklin v.

Wabash R. Co. [Mo. App.] 93 S. W. 847. Con-
tract held invalid as the rate was the reg-
ular and only one for that class of cattle, al-
though there was a higher rate for greater
value. Id. Contract invalid as defendant
had only one rate regardless of number and
value of animals. Ficklin v. Wabash R.
Co. [Mo. App.] 92 S. W. 347. See, also, Mr-
Fall V. Wabash R. Co. [Mo. App.] 94 S. W.
570. A contract of carriage containing the
clause "Tariff rates on this shipment » • •

is thirty per cent, higher than the rates
lierein named if sliipment is not made under
this contract," is not on its face within the
interstate commerce act as' not offering a
choice of rates. Cliicago, etc., R. Co. v. Hare
[Ind. App.] 75 N. B. 867. Where no rate is

mentioned, the mere recital in contract of
carriage of a limitation of liability coupled
with the fact that a smaller rate is always
charged under such limitation, as published
pursuant to the interstate commerce act,
raises no presumption that the shipper kne"^v
of such reduced rate. Phoenix Powder Mfg.
Co. V. Wabash R. Co. [Mo.] 94 S. W. 235. In-
terstate commerce act held to have nothing
to do witli action for damages for loss of
explosives, and no Federal question involved.
Id. A contract limiting a carrier's liability
must have a consideration other than the de-
livery of the goods and the agreement to
transport. Chicago, etc., R. Co. v. Hare [Ind.
App.] 75 N. E. 867. A clause in a contract
of sliipment, "Tariff rate on this shipment is

thirty per cent, higher than herein named, if

shipment is not made under this contract"
shows prima facie a consideration. Id. A
contract limiting the carrier's liability for
loss in consideration of reduced rates is

binding. • Missouri, etc., R. Co. v. Patrick
[C. C. A.] 144 F. 632. Where there is only
one posted rate under the interstate com-
merce act, a contract based on reduced rates
is void. Griflin v. Wabash R. Co., 115 Mo.
App. 549, 91 S. W. 1015. A rate posted and
torn down is not an established rate under
the act. Id. A reduced rate is sufHcient to
support a limitation of liability for delay to
the expense of food for stock during such
delay. Fulbright v. Wabash R. Co. [Mo.
App,] 94 S. W. 992.

79, Hatch v. Minneapolis, etc., R. Co. [N.
D.] 107 N. W. 1087. Where the contract lim-
iting the carrier's liability is a part of the
general contract of carriage there need be
no separate consideration. Arthur v. Texas
& P. R. Co. [C. C. A.] 139 F. 127.

80. Pittsburg, etc., R. Co. v. Brayant [Ind.
App.] 75 N. E. 829; Kibby v. Michigan Cent.
R. Co. [Mich.] 12 Det. Leg. N. 717, 105 N. W.
769. The right of connecting carriers to

limit liability to damages occurring on re-

spective lines is not affected by Acts ]S99,
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carry to destination, in which case it caimot limit its liability for negligence.*^ In

some states a carrier may limit the amount of recovery in case of loss/" and espe-

cially where such limit is a bona fide agreement of value for rating purposes.*^ The
ease, however, musit be brought clearly within the limitation or the common-law
liability applies.'* The limitation of liability may be waived." In Mississippi an

express company cannot relieve itself from liability for negligence of the railroad

company.^^ The validity of a contract limiting liability is determined by the laws

of the state where made,'^ unless the limitation is against the public policy of the

p. 214, § 125, providing that a recovery
against carriers severally liable for a part
shall be proportioned by the jury. Mis-
souri, K. & T. R. Co. V. Elliott [Tex.] 13 Tex.

' Ct. Rep. 998, 89 S. "W. 767. Where petition
failed to allege a through shipment within
Rev. St. 1895, art. 331a, and answer denied
such contract, it is error to strilie out an an-
s^ver setting up contract limiting: its liability
to defendant's line, though intrastate ship-
ment. Texas & P. B. Co. v. Arnett [Tex. Civ.
App.] 92 S. "W. 57. Where the contract of
shipment limits the carrier's liability to its

own line it is not liable for injuries to horses
after their delivery to a connecting carrier.
Refusal of requested instruction held error.
International & G. N. R. Co. v. Heittner [Tex.
Civ. App.] 94 S. W. 189. A shipper is not
bound by a bill of lading limiting liability
of initial carrier to damages occurring on its

own line where such bill was not delivered
contemporaneously with the goods. South-
ern R. Co. V. Levy [Ala.] 39 So. 95. But con-
temporaneous delivery is presumed in the
absence of showing to the contrary. Id.

81. Ratliff .V Quincy, etc., R. Co. [Mo. App.]
94 S. W. 1005; Lee v. Wabash R. Co. [Mo.
App.] 94 S. W. 991. In Texas connecting car-

, Tiers of a through domestic shipment cannot
limit tlieir liability to losses on their own
lines. Rev. St. 1895, art. 331b. Gulf, etc., R.
Co. V. Terry [Tex. Civ. App.] 13 Tex. Ct. Rep.
991, 89 S. W. 792.

82. Especially in respect to live stock.
Atlantic Coast Line R. Co. v. Dexter [Fla.]
39 So. 634. The characters "Rel. Val. Lts. [or
Ltd.] 5 cwt." in a bill of lading will not be
construed as a contract limiting recovery to

$5 per cwt., especially where a different value
is elsewhere placed on sliipment. Norfolli &
TV. R. Co. V. Harman [Va.] 52 S. E. 368. "Rel.
Val. ?5.00 Cwt." indorsed on a bill of lading
and unexplained will not be presumed as an
agreement limiting liability, where another
clause stipulates that value at place of ship-
ment shall control in case of loss. Kansas
City So. R. Co. v. Embrey [Ark.] 90 S. W. 15.

A limitation of liability in a carrier's re-
cpipt to tile value disclosed is valid. John
Hood Co. V. American Pneumatic Service Co.
[Mass.] 77 N. B. 638. A stipulation that de-
fendant will not be liable for goods except
to the value of $50, unless the shipper dis-
closes the true value, is reasonable and valid.
Gerry v. American Exp. Co., 100 Me. 519, 62
A. 498. Especially where stamped "value
asked and refused" in the presence of the
shipper and is accepted. Royal Costume Co.
V. Weir, 48 Misc. 376, 95 N. T. S. 575.

Contra: A provision in a contract of an
express company limiting recovery to $50 ir-

respective Qf actual value is void as against

public policy. Southern Exp. Co. v. Marks,
Rothenberg & Co. [Miss.] 40 So. 65.

S3. A common carrier may, as a basis for
fixing its charges, make an actual and bona
fide agreement as to the value of property
to be transported and will be liable only for
that value. Central of Georgia R. Co. v. Hall,
124 Ga. 322, 52 S. B. 679. But a mere arbi-
trary and general limitation of liability In
the bill of lading does not amount to such an
agreement. Id. Where there is an issue of
fact as to whether there was a bona fide val-
uation or an arbitrary effort to limit liabil-
ity, the question Is for the jury (Id.), but
where the w^ritten contract shows that it

falls within the latter and there is no issue
of fact, the court may construe the contract
(Id.).

84. Clause releasing carrier from liability
for loss or damage on the lines of succeeding
carriers held not to cover delays. Johnson
V. Missouri, etc., R. Co., 107 App. Div. 374, 95
N. T. S. 182. Shipper's statement of value of
cattle in contract held merely intended to
limit the amount of the recoverable dam-
ages to the stipulated value, and the fact
that they brought more per head than such
value did not preclude a recovery for loss
due to a decline in their market value while
their transportation was delayed because of
the carrier's negligence. Ficklin v. Wabash
R. Co [Mo. App.] 93 S. W. 861. A provision
in a contract of shipment that in case of
damage the price at point of shipment should
control and limiting the amount of recovery
does not apply to damages for misdelivery.
Southern R. Co. v. Webb, 143 Ala. 304, 39 So.
262. A carrier accepting hogs under a con-
tract exempting it from liability for injuries
to one another, from heat and suffocation
and imposing the duty on the shipper to care
for them, it is not liable for loss by suffoca-
tion due to overcrowding, or for death from
eating cockle burs or for injuries inflicted by
one another. Illinois Cent. R. Co. v. Holt
[Ky.] 92 S. W. 540.

85. Evidence held sufficient to show a
waiver by the carrier of its contract limit-
ing its liability. John Hood Co. v. American
Pneumatic Service Co. [Mass.] 77 N. B. 638.

86. Stipulation in a contract of an express
company that the negligence of the railroad
company shall not be imputed to it, is void
as against public policy. Southern Exp. Co.
V. Marks, Rothenberg & Co. [Miss.] 40 So. 65.

87. In the absence of proof it will be pre-
sdmed that the laws of the state where a
contract limiting liability was made are thfe
same with respect to its validity as those of
the state where the action is brought. South-
ern Kan. R. Co. v. Burgess Co. [Tex. Civ.
App.] 14 Tex. Ct. Rep. 191, 90 S. W. 189.
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state where invoked ^^ or relates to the time -within which to sue."* The effect of a

receipt in limiting a carrier's liability is determined by the general conimercial

law.°o

Provisions for notice of inquiry.^^—^Unless expressly prohibited,"^ a carrier

may contract with the shipper for notice of injuries to shipment within a specified

time,*^ and. If reasonable,®* such contract will be enforced."' But the giving of

notice °® or defects therein may be waived."' A notice given after expiration of the

prescribed time is sufficient if the delay was due to acts of the carrier."'

88. If against the public policy of the
state wliere the action is brought, it is im-
material that it is valid where made. Lake
Shore & M, S. R. Co. v. Teeters [Ind.] 77 N. E.
699.

89. The validity of a clause in a contract
of shipment requiring suit to be brought
within a specified time is determined by the
lex forum. Southern Kan. R. Co. v. Burgess
Co. [Tex. Civ. App.] 14 Tex. Ct. Rep. 191, 90
S. W. 189. Provision requiring suit to be
brought within six months is void in Texas.
Id.

90. Hence a Federal court sitting in
Pennsylvania was not bound by the state
decisions. Macfarlane v. Adams Exp. Co.,

137 F. 982.
91. See 5 C. L. -522.

92. A provision requiring the shipper of
live stock to report loss within ten days
from the time of unloading is within the
prohibition Const. § 4, art. 11. Union Pao. R.
Co. v. Thompson [Neb.] 106 N. W. 598.

93. Freeman v. Kansas City So. R. Co.
[Mo. App.] 93 S. W. 302. Provision that car-
riers should not be liable for loss unless
claim therefor in writing was made within
Ave days after arrival of goods, held sup-
ported by sufficient consideration. Id. Pro-
vision that no loss or damage to stock should
be allowed unless claim was made within
ten days after cattle left cars held to refer
only to damage before they left cars so that
failure to give it did not preclude recovery
for loss of market and expenses consequent
upon delay. Wright v. Chicago, etc. R. Co.
[Mo. App.] 94 S. W. 555. A provision that
the shipper shall give notice of his claim for
damages before the stock is removed or in-
termingled with other stock, does not apply
to damages from misdelivery. Southern R.
Co. V. Webb, 143 Ala. 304, 39 So. 262. Such
provisions should be applied reasonably
rather than strictly, where latter would do
an injustice to the shipper. Jones v. Quincy,
etc., R. Co. [Mo. App.] 94 S. W. .735. Pro-
vision requiring notice to be given to a gen-
eral officer of the company held unreason-
able and notice to general claim agent was
sufficient. Id. Letters held to contain an ad-
mission that due notice was served within
the tin!te required. McFall v. Wabash R. Co.
[Mo. App.] 94 S. W. 570. -The words "place
of destination" as used in a stipulation for
notice of injury to stock before removal, has
reference to the town, village or city to

which the shipment is made. Not to the
station itself. Hatch v. Minneapolis, etc., R.

Co. [N. D.] 107 N. W. 1087. A notice that
there was a very heavy shrinkage, that the
cattle were knocked down by rough hand-
ling and did not reach destination in time
for a, certain market, is sufficient to allow

7 Curr. Law — 35.

recovery for shrinkage. Injury to quality
and decline in market. Ratliff v. Quincy, etc.,

R. Co. [Mo. App.] 94 S. W. 1005. A claim
demanding directly $490 as known loss and
stating that there were still thirty-flve head
of cattle at large, Is sufficient to authorize
damages for injuries to the latter. Reynolds
V. Great Northern R. Co., 40 Wash. 163, 82

P. 161. Evidence held to show that notice

of claim of damages for delay was given
within the required time. Rati.if v. Quincy,
etc., R. Co. [Mo. App.] 94 S. W. 1005.

5

94. Requirements of contract as to writ-
ten notice of claim for damages held to be
so interdependent as to become inseparable,
and as a whole to be unreasonable and void.
Pecos & N. T. R. Co. V. Bvans-Snider-Buel Co.
[Tex. Civ. App.] 96 S. W. 1024. A stipulation
requiring written notice of claim within
ninety-one days held reasonable. Interna-
tional & G. N. R. Co. V. Heittner [Tex. Civ.
App.] 94 S. W 189. Provision requiring writ-
ten claim within ten days after stock was
removed from cars held reasonable and valid,
and failure to comply therewith precluded
recovery. Bellows v. Wabash R. Co. [Mo.
App.] 94 S. W. 557. A stipulation in-a con-
tract of shipment requiring the shipper to
give notice of injury to stock before re-
moval from place of destination is a reason-
able stipulation and binding. Hatch v. Min-
neapolis, etc., R. Co. [N. D.] 107 N. W. 1087.

i 9B. Such a provision is valid and binding
when It is reasonable, necessary tothe ac-
complishment of its object, and affords the
shipper under the circumstances of the par-
ticular case a fair opportunity, by the exer-
cise of ordinary diligence, to learn of his loss
and give the notice within the required time.
Freeman v. Kansas City So. R. Co. [Mo. App.]
93 S. W. 302. Will not be enforced if un-
reasonable or harsh or if its purpose has

i
been fully accomplished by actual notice or
otherwise. Id. Fact that plaintiffs Informed
carrier of loss as soon as they discovered
it, held not to excuse failure to comply with
provision for written notice within Ave days
after arrival, where it appeared that their
own neglect to provide for prompt inspec-
tion of corn on its arrival at its destination
was the sole cause of failure. Id.

9a. In order to establish a waiver, plaint-
iff must show that carrier or one of its
agents did something calculated to induce
him to believe that It would not insist on
performance. International & G. N. R. Co.
v. Heittner [Tex. Civ. App.] 94 S W. 189. Evi-
dence held Insufficient to show waiver. Id.

Evidence insufficient to show waiver of com-
pliance. Freeman v. Kansas City So. R. Co.
[Mo. App.] 93 S. W. 302. Notice held waived
by Investigating plaintiff's loss, though con-
tract required such waiver to be made In
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§ 13. Public records of trafjic.^^^

§ 13. Remedies and procedure.^^ Timely notice of suit.''-

Persons who may swe.^—The owner " of a shipment can maintain an action

for injury thereto, though shipped in another's name,* but where goods are destroyed

he cannot subsequently acquire title and sue.° A shipper who has sold the goods

during transit cannot maintain convejrsion in his own right," nor as trustee of an

express trust for the benefit of the assignee,' nor can he sue upon the contract.'

A consignee who has a special interest,' and in some states, no interest, may main-

tain an action for loss or damage to the shipment.^" Where the title has passed to

the consignee and he contracts for a further shipment, the consignor cannot recover

for loss during the shipment. '^'

Particular remedies available}'^—An action to recover overcharges is for money
had and received and not upon contract. '^'- In an action of conversion for selling

goods for unlawful demurrage charges, a judgment for the surplus may be rendered

though the charge was valid.'^*

Venue?^—A statute providing that where goods "have been transported" over

two or more lines operating within the state, an action may be brought in any

county where either line extends, does not apply unless the goods have been actually

writing by a general officer of the company.
Jones V. Quincy, etc., R. Co. [Mo. App.] 94
S. W. 735. Conversation between defendant's
live stock agent and plaintiffs wiiile attempt-
ing to adjust tile loss, held admissible as
tending to show waiver of notice of loss,

though not to prove plaintiffs* loss. Id.

97. A claim for damages accepted with-
out objection to its sufficiency and consid-
ered on its merits, constitutes a full per-
formance of the condition. Ratliff v. Quincy,
etc., R. Co. [Mo. App.] 94 S. W. 1005. Taking
up of case on its merits waives lack of veri-
fication and tardiness. Ingwersen v. St. Louis
& H. R. Co., 116 Mo. App. 139, 92 S. W. 357;
Bushnell v Wabash R. Co. [Mo. App.] 94 S.

W. 1001. A failure to give notice of the loss
within the specified time is waived by a dis-
allowance of the claim on the merits. Isham
V. Erie R. Co., 98 N. Y. S. 609.

08. Where plaintiff went to an agent of
defendant and informed him that he wished
to make a claim for loss, but was referred
to an agent in another city, "who, in turn, di-

rected him to write to another, which was
done, taut after the expiration of the period,
held notice sufficient. Reynolds v. Great
Northern R. Co., 40 Wash. 163, 82 P. 161.

98a. See 3 C. L. 603, § 12.

99. What goods in the possession of car-
rier are subject to garnishment, see note
Liability of carriers to garnishment, 5 C.

L, 1576.

1, 2. See 5 C. L. 522.

3. One may recover for calves lost during
shipment although they were thrown in
without charge with the cattle sold, and
plaintiff was to pay only for such "cattle" as
arrived. International & G. N. R. Co. v. Jones
[Tex. Civ. App.] 91 S. W. 611. In an action
by "B. F. Dawson" for injuries to a ship-
ment of stock, evidence of a shipment by
"Dawson & Co." is insufficient to show
ownersliip of the cattle. Atchinson, etc., R,
Co. V. Dawson [Tex. Civ App.] 14 Tex. Ct.

Rep. 139, 90 S. W. 65. A sale bill reciting
purchase of goods by plaintiff together witli

evidence of its payment is sufficient evidence

of title in plaintiff to sustain an action of
conversion by the carrier. Louisville & N. R.
Co. V. Britton [Ala.] 39 So."585.

4. Under Rev. St. 1899, § 54.0, requiring ac-
tions to be prosecuted in the name of the
real party in interest, the owner may sue,
though shipment was made in the name of
another. Bushnell v. Wabash R. Co. [Mo.
App.] 94 S. W. 1001. No assignment of the
contract is necessary. Id. The principal, as
the real party in interest, may recover for
injury to property shipped in the name of
his agent. Griffin v. Wabash R. Co., 115 Mo.
App. 649, 91 S. W. 1015.

5. Where goods are shipped under an
agreement that title was not to pass until
the draft attached to the bill of lading was
paid by the consignee, a payment after de-
struction does not give right to sue. Vaughn
v. New York, etc., R. Co. [R. I.] 61 A. 695.

e. Sweeney v. Prank Waterhouse & Co.,
39 Wash. 607, 81 P. 1005. Carrier held not
estopped to deny shipper's title in view of
the fact that a partial delivery had been
made to the assignee. Id.

7, 8. Sweeney v. Frank Waterhouse & Co.,

39 Wash. 507, .81 P. 1005.

9. As a factor. Missouri Pac. R. Co. v.

Peru-Van Zandt Implement Co. [Kan.] 85
P. 408.

10. A husband may maintain an action
for injury to household goods consigned to

him, though owned in part by the wife.
Walter v. Alabama Great So. R. Co., 142 Ala
474, 39 So. 87.

11. Where the title to goods have passed
to the consignee and he contracts for a fur-
ther shipment, the consignor cannot recover
for loss during the last shipment. Interna-
tional & G. N. R. Co. V. Bingham [Tex. Civ.
App.] 89 S. W. 1113.

12. See 5 C. L. 522.

13. Southwestern Ala. R. Co. v. Maddox
& Son [Ala.] 41 So. 9.

14. Spurlock V. Missouri, etc., R. Co. [Tex.
Civ. App.] 90 at W. 1124.

I
15. See 5 C. L. 523.
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transported,^" nor can a foreign carrier be sued imder a statute authorizing suit in

any county where one of several defendants resides unless the action is brought at

the legal domicile of the domestic corporation.^' A foreign corporation, operating

no line within a state, cannot be sued therein.^'

Pleading, proofs, and evidence.^^—A complaint substantially in the code form

is sufficient.^" The petition must show plaintiff's right to sue,^^ and that defendant

accepted the shipment as a common carrier,^^ but the declaration need not be based

specifically upon the contract of carriage. ^^ As in other actions, the pleas must bo

consistent^* and free from conclusions of law.^" Petition need not allege due

notice of the jury,^° nor the specific damage occurring on the respective connecting

lines.^' Foreign law need not be pleaded ^to prove the invalidity of a contract limit-

ing liability made thereunder.-^ In actions for failure to deliver, defendant may
prove oft'er to deliver under the general issue.^" Plaintiff need not allege the legality

of the contract freight rate in an action for wrongful withholding to enforce addi-

tional charges.'" Failure to allege demand for goods is waived by an answer

alleging delivery.'^ Where a written contract of shipment has been pleaded, such

contract must be impeached by proper pleading before parol evidence of a different

contract is admissible."^ There must be no variance between the proof and th(5

16. Laws 1899, p. 214, c. 125. St. Louis
S. W. E. Co. V. McKnight [Tex.] 13 Tex. Ct.

Rep. 1003, 89 S. W. 755.

17. Rev. St. 1895, art. 1194, subd. 4. St.

Louis S. "W. R. Co. V. McKnight [Tex.] 13 Tex.
Ct. Rep. 1003, 89 S. W. 755. Under Rev. St.

1895, art. 4378, the public ofHce of a domestic
railroad is its domicile. Id. Rev. St. 1895,

art. 1208, authorizing joinder of necessary or
proper parties after conamencement of suit,

does not permit the joinder of a railroad
company which is not subject to suit in that
county. Id.

18. American Refrigerator Transit Co. v.

Chandler [Tex. Civ. App.] 93 S. W. 243. In
an action for damages to shipment of to-

matoes brought against initial carrier, plea
of privilege by connecting carrier which de-
fendant sought to make a party held prop-
erly sustp-ined, no part of its road being
within the state. Id.

19. See 5 C. L. 523.

SO. Complaint substantially in the form
of Code 1896, p. 946, No. 15, held sufficient.

Walter v. Alabama Great So. R. Co., 142 Ala.
474, 39 So. 87. A complaint in the Code form
for breach of contract of shipment is broad
enough to cover bills of lading containing
special stipulations. Southern R. Co. v.

Webb, 143 Ala. 304, 39 So. 262. Ainentleil
complaint held sufficient to state a cause of

action for failure to deliver stock. Norfolk
& W. R. Co. V. Sutherland [Va.] 54 S. B. 465.

21. A complaint alleging that defendant
had agreed to safely carry certain "goods
and property of plaintiff" sufficiently alleges
title in plaintiff as against a motion to dis-
miss. Zalk V. Great Northern R. Co, [Minn,]
107 N. W. 814.

22. Need not be alleged directly if fairly
inferable from other facts alleged, espe-
cially where the answer sets out the con-
tract showing the fact. Picklin v. Wabash
R. Co. [Mo. App.] 93 S. W. 861. A complaint
alleging that a box was delivered to defend-
ant "to be carried by it as a common car-
rier of freight," sufficiently alleges that it

was delivered to defendant as a common

carrier. Kansas City, M. & B. R. Co. v,

Spann [Ala.] 40 So. 83.

23. Petition alleging that defendant was
a common carrier of freight and fully set-
ting out facts constituting cause of action
for injuries to live stock shipped, and charg-
ing a breach of duty imposed on the carrier
by law, held sufficient without an express
declaration upon any bill of lading or con-
tract of carriage. St. Louis, etc, R. Co. v.

Berry [Tex. Civ. App.] 93 S. W. 1107.

24. A plea that the shipper's negligence
contributed to the injury admits negligence,
and hence an atmendment alleging that de-
fendant was not guilty of negligence is in-
consistent. Walter v. Alabama Great So. R.
Co., 142 Ala. 474, 39 So. 87.

25. An allegation that defendant was in
possession of certain goods as a "common
carrier" is not objectionable as a conclusion
of law. Russell Grain Co. v. Wabash R. Co.,
114 Mo. App. 488, 89 S. W. 908.

26. The giving of notice of injury is not
strictly a condition precedent to the bringing
of an action, but the noncompliance is a mat-
ter of defense. Hatch V.Minneapolis, etc., R.
Co. [N. D.] 107 N. W. 1087. Hence compli-
ance need not be alleged in the complaint.
Id.

27. An allegation of the amount against
all being sufficiently particular in the ab-
sence of special exception. Atchison R. Co.
v, Stribling [Tex. Civ. App,] 94 S. W, 436.

28. Frasier v, Charleston & W. Co, R. Co.
[S, C] 52 S. B, 964.

29. Central of Georgia R, Co. v. Mont-
mollen [Ala,] 39 So, 820.

30. The burden is upon the defendant to
show an established rate under the interstate
commerce act and that the contract rate
was illegal. Southern Kansas R, Co, v, J. "W,
Burgess Co. [Tex. Civ. App.] 14 Tex. Ct, Rep,
191, 90 S. W. 189,

31. Zalk V, Great Northern R. Co. [Minn,]
107 N, W. 814.

32. Gulf, etc, R. Co. v. Batte [Tex. Civ.

App.] 94 S. W. 345.
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allegations;^* A carrier cannot be awarded property in a judgment against it for

the full value thereof, in the absence of proper pleadings.^' The actual contract of

carriage is admissible under a general denial of a complaint pleading the purport

of the agreement.^' Where connecting carriers are only liable for losses occurring

on their respective lines, an answer of one denying any loss on its line is sufficient.
°''

Pacts admitted by the pleadings need not be proven, as the connecting character

of the lines.^^ Where complaint alleges the amoimt of the injury, it need not specify

to what class the goods belonged.^* Where plaintiff pleads a written contract,

defendant may allege mistake and pray for reformation.^" Where a single plea

contains two defenses, both must be established.*"

Proof that the shipment was delivered to the carrier in good condition *^ and is

not redelivered,*^ or is not delivered within a reasonable time,** or is redelivered

in a damaged state,** raises a presumption of negligence. Condition of goods when

33. Instructions held erroneous for fail-

ure to require jury to find that damage
counted on in first and second paragraphs
of petition was caused by acts of negligence
stated therein. Hurst v. St. Louis & S. F. R.
Co. [Mo. App.] 94 S. W. 794. No variance be-
tween allegation that logs were at a station

for shipment in July, and evidence showing
that they remained there until November
while plaintiff was vainly requesting cars.

Hoffman Heading & Stave Co. v. St. Louis,
etc,. R. Co. [Mo. App.] 94 S. W. 597. Date
laid in the petition as to when plaintiff had
logs at station for shipment and demanded
cars held immaterial. Id. In an action pred-
icated upon negligence as a carrier, recov-
ery cannot be had upon negligence as a
warehouseman. Gratiot St. Warehouse Co.
v. St. Louis, eto\ R. Co. [111.] 77 N. E. 675.

Proof of a special contract under a com-
plaint charging a common cjirrier's liability

is a fatal variance. Braunton & Robertson
v. Southern Pao. R. Co. [Cal. App.] 83 P. 265.

Where the complaint and bill of particulars
base the right of recovery upon a special

contract, a recovery cannot be had upon lia-

bility as a forwarder. Rosenfeld v. Central
"Vermont R. Co., 97 N. T. S. 905. Must re-

cover on the cause of action pleaded, and
when based upon delay in furnishing cars
such negligence must be establislied as the
proximate cause. Ficklin v. Wabash R. Co.
[Mo. App.] 93 S. W. 861. Must establish the
particular negligence alleged, and plaintiff

cannot plead loss due to rough handling of
trains and recover for loss from pens. Fick-
lin & Sons V. Wabash R. Co. [Mo. App.] 92

S. W. 347. Where plaintiff particularized
the negligence, an instruction authorizing
recovery if the shipment was not delivered
is erroneous. Id.

34. Missouri, etc., R. Co. v. Kahn [Tex.
Civ. App.] 91 S. W. 816.

35. Quinn v. Pennsylvania R. Co., 99 N.
T. S. 980.

36. Walter v. Alabama Great So. R. Co.,

142 Ala. 474, 39 So. 87.

37. Pleadings held to admit that defend-
ants were connecting carriers and that the
goods were delivered by one to the other.
Berkowitz v. Chicago, etc., R. Co., 109 App.
Div. 878, 96 N. Y. S. 825.

38. Where a shipment consisted of stock
of different classes, an allegation that the
cattle killed would have been worth $15 per

head at destination, is sufficient without
specifying to what class they belonged.
Texas & P. R. Co. v. Sherrod [Tex.] 14 Tex.
Ct. Rep. 216, 89 S. W. 956.

39. Turner v. Wabash R. Co., 114 Mo. App.
539, 90 S. W. 391.

40. Wher-e a carrier alleges contributory
negligence of the shipper and also that no
loss occurred on its line for which alone it

would be liable, being in a single plea, it

must sustain both. Walter v. Alabama Great
So. R. Co., 142 Ala. 474, 39 So. 87.

41. Evidence held sufficient to show that
cabbages were received by carrier in frozen
condition. Foley v. Lehigh Valley R. Co.,
96 N. T. S. 182. In action for injuries to cat-
tle, a witness could testify as to their con-
dition before shipment though he did not
identify them as plaintiff's cattle where his
evidence tended that' way. Texas & P. R. Co.
V. Coggin [Tex. Civ. App.] 14 Tex. Ct. Rep.
295, 90 S. W. 523. Error in excluding was
not cured by fact that witness was not a
stockman, where the only objection was that
he had not identified the cattle. Id.

42. Evidence held sufficient to sustain a
finding that trunk was never delivered. Sum-
mers V. Pratt's Exp. [Minn.] 107 N. W. 1135.

43. Where plaintiff proves delivery of
stock in good condition and that they were
not delivered safely or within reasonable
time the burden is on the carrier to excuse
itself from negligence. Louisville & N. R.
Co. V. Smitha [Ala.] 40 So. 117.

44. Elam V. St. Louis & S. F R. Co. [Mo.
App.] 93 S. W. 851. Especially where there
was no inherent property likely to produce
such result. Rhymer v. Delaware, etc., R.
Co., 27 Pa. Super. Ct., 345. Where it was
shown that serious injuries were received
by horses in transitu, a presumption of neg-
ligence arises. Louisville & N. R. Co. v.
Brown [Ky.] 90 S. W. 567. And the burden
of accounting for the injuries is on the car-
rier. Id. Where the petition seeks a recov-
ery for certain specific acts of negligence,
plaintiff cannot make out a prima facie case
by merely proving that the goods were sound
when delivered and damaged when redeliv-
ered. Hurst V. St. Louis & S. F. R. Co. [Mo.
App.] 94 S. W. 794. Evidence that apples
were sound when delivered to carrier and
damaged when redelivered, and ventilators
were open when train started and closed
when destination was reached held to make
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received may be shown by recitals in the bill of lading*^ or receipt.*^ Where a

carrier seeks to relieve itself from, liability under a special contract, it has the

burden of proving such contract,*' and that the loss was due to one of the excepted

causes,** unless by the contract it is only liable fbr negligence, in which case the

plaintiff must prove negligence,*' excejpt in California.^'' Where goods shipped

over the lines of several connecting carriers are injured in transitu, the presump-

tion is that it occurred on the line of the last carrier,^^ unless the shipper accompa-

nies the goods, in which case no presumption arises ;
^^ and hence, if the shipper

sues the initial carrier °^ or any succeeding carrier save the terminal, he must prove

that the loss occurred on its line; °* while if the action be against the last carrier,

the burden is upon it to disprove 'the presumption that the loss occurred on its

line.^'' This burden may be discharged by a fair preponderance of the evidence.''"

prima facie case without proof that ventila-
tors were closed by defendant's employes.
Id.

45. A reciting in a bill of lading as to the
condition of the goods when received is

prima facie evidence of their condition at
that time (Rhymer v. Delaware, etc., R. Co.,

27 Pa. Super. Ct. 345; The Presque Isle, 140
F. 202.; Foley v. Lehigh Valley R. Co., 96 N.
T. S. 182), -but may be rebutted by parol evi-

dence (Id.).

46. A freight receipt reciting the condi-
tion of the goods signed by stencil is not ad-
missible without proof of execution. Bell
Bros. v. "Western & A. R. Co. [Ga.] 54 S. E.
532.

47. Jenkins v. Southern R. Co. [S. C] 53
S. E. 480.

48. The Presque Isle, 140 F. 202; Louis-
ville & N, R. Co. v. Smitha [Ala.] 40 So. 117;
Hurst V. St. Louis & S. F. R. Co. [Mo. App.]
94 S. "W. 794'; Southern R. Co. v. Levy [Ala.]
39 So. 95. .Evidence insufBcient to show that
loss was due to defective car or that .the

stock escaped through the doors of the car.

Kansas City, etc., R. Co. v. Heard [Miss.] 39

So. 1011. Where a carrier seeks to exempt
itself from liability under a special contract,
the burden is upon it to show that the case
comes within the exempting clause and that
it was not guilty of negligence. Southern
R. Co. V. Levy [Ala.] 39 So. 95. Provisions
releasing it from liability for stock escaping
through car doors. McPall v. Wabash R. Co.
[Mo. App.] 94 S. W. 570. Where a carrier
stipulates by express contract that it will

not be liable for injuries "by causes beyond
its control," the burden Is upon It to show
that the damage was the result of such a
cause.' Rhymer v. Delaware, etc., R. Co., 27

Pa. Super. Ct. 345.'

49. Where by special contract liability Is

limited to negligence of the carrier, the bur-
den is on the plaintiff to prove negligence.
Ratliif v. Quincy, etc., R. Co. [Mo. App.] 94

S. W. 1005; Fulbright v. Wabash R. Co. [Mo.

App.] 94 S. W. 992. Must prove that delay

was due to negligence. Bushnell v. Wabash
R. Co. [Mo. App.] 94 S.-W. 1001. Where facts

are shown which raise an inference of neg-
ligence the defendant must disprove negli-

gence. Rhymer v. Delaware, etc., R. Co., 27

Pa. Super. Ct. 345. The burden was on de-

fendant to prove due care, where the condi-

tion of potatoes shipped clearly Indicated

rough handling. Id.

50. The burden is on the carrier to dis-

prove negligence. Braunton v. Southern Pac.
Co. [Cal. App.] 83 P. 265,

51. Jones v. St Louis & S. F. R. Co., 115
Mo. App. 232, 91 S. W. 158; Hurst v. St, Louis
& S. P. R. Co. [Mo. App.] 94 S. W. 794; Berko-
witz V. Chicago, etc., R. Co., 109 App. Div.
878, 96 N. T. S. 825; Kansas City So. R. Co.
V. Embrey [Ark.] 90 S. W. 15. Where the
loss occurs at the station maintained in com-
mon, presumption arises that it occurred
after delivery to terminal carrier. Id. Ap-
plicable to live stock shipment as well as to
dead freight. St. Louis & S. F. R. Co. v.

Byers Bros. [Tex. Civ. 'App.] 90 S. W. 720.

Proof of delivery to the initial carrier in
good condition and redelivery in damaged
state, makes a prima facie case. Berkowitz
V. Chicago, etc., R. Co., 109' App. Div. 878,
96 N. T. S. 825.

53. Texas & P. R. Co. v. Scoggin [Tex.
Civ. App.] 14 Tex. Ct Rep. 297, 90 S. W. 521.

Hence an instruction authorizing recovery
against the last carrier if the jury were un-
able to determine where the injury occurred,
is erroneous. Id.

53. Evidence held insufficient to show that
goods were damaged while in the possession
of the initial carrier. Hirsch v. New York,
etc., R. Co., 99 N. Y. S. 431. If .the initial car-
rier is not liable for losses occurring beyond
its own line, plaintiff must prove, in order
to recover against it, that the goods were
damaged on its line. Hurst v. St. Louis cfe

S. P. R. Co. [Mo. App.] 94 S. W. 794. Suit
properly dismissed as to the initial carrier
where there is not direct proof of negligence.
Berkowitz v. Chicago, etc., R. Co., 109 App.
Div. 878, 96 N. T. S. 825.

• 54. Where plaintiff shows that injury oc-
curred to cotton while in the possession of
any one of the connecting carriers, the bur-
den is on that carrier to exempt itself.

Houston, etc., R. Co. v. Bath [Tex. Civ. App.]
14 Tex. Ct. Rep. 117, 90 S. W. 55. Evidence
insufficient to show that shipment was dam-
aged in possession of defendant connecting
carrier. Southern ' R. Co. v. Waters & Co.
[Ga.] 54" S. B. 620.

55. Evidence held sufficient to rebut pre-
sumption of liability on part of final carrier
on whose road the damage to the goods was
first discovered. Texas & P. R. Co. v. War-
ner [Tex. Civ. App.] 93 S. W. 489. Prima
facie case is made by proof that goods were
injured during transit. Walter v. Alabama
Great So. R. Co., 142 Ala. 474, 39 So. 87. Ab-
sence of evidence of negligence on the part
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When the terminal earner has proven that the loss did not occur on its line the

burden shifts to the next last carrier." In some jurisdictions the terminal carrier

is not relieved from any liability by showing that a part of the damage occurred on a

prior line, unless the extent thereof is also proven.^^ In Mississippi if the terminal

carrier fails to furnish a copy of all records and memoranda entered on the books of

each carrier touching the receipt, transfer and handling of the goods, within

thirty days, the damage will be conclusively presumed to have occurred on its line."'

In the admission of evidence the ordiaary rules respecting admissibility of writings,""

statements of employes, ""^ correspondence,"^ hearsay evidence,"^ expert opinions,"*

of the terminal carrier with evidence which
reasonably tended to show negligence on the
part of a precedent carrier held sufficient to

overcome the presumption against the ter-
minal carrier. Texas & P. R. Co. v. [Tex. Civ.

App.3 13 Tex. Ct. R^. 980, 89 S. W. 798. The
presumption that a loss occurring at a com-
mon station occurred while in the possession
of the terminal carrier, cannot be overcome
by proof of a custom to treat goods as de-
livered when entry is made on books. Kan-
sas City So. R. Co. v. Bmbrey [Ark.] 90 S. W.
15.

Contra; In Michigan plaintiff must prove
that goods came into possession of the ter-
minal carrier in good condition in order to
recover. Rolfe v. Lake Shore, etc., R. Co.
[Mich.] 12 Det. Leg. N. 235, 107 N. W. 899.

Evidence held insufficient. Id.

5G. An instruction that the last connect-
ing carrier is liable for the loss unless it

"should satisfy" the jury that the damage
occurred on a prior line imposes too great
a burden. Houston, etc., R. Co. v. Everett
[Tex.] 13 Tex Ct. Rep. 930, 89 S. W. 761.

57. Houston, etc., R. Co. v. Bath [Tex. Civ.

App.] 14 Tex. Ct. Rep. 117, 90 S. W. 55.

58. Does not apply where exact damage
is difficult of proof as the run-down condi-
tion of stock from delays. Houston, etc., R.
Co. [Tex.] 13 Tex. Ct. Rep. 1007, 89 S. W. 763.

Not applicable where no injury occurs on
the terminal line. Id.

5D. Except in the case of the destruction
of perishable goods by reason of their nature
and damage not discoverable by outward
inspection. Code 1892, § 4301. Russell v.

Mobilfe & O. R. Co. [Miss.] 40 So. 1015.

60. Notation of commission merchant on
bill of sale that nine hogs were dead, is not
admissible. Illinois Cent. R. Co. v. Holt
[Ky.] 92 S. W. 540. The car record made
in the usual course of business and under
circumstances precluding any motive for
misrepresentation is admissible to prove re-
ceipt of goods. Swedish-American Nat. Bank
V. Chicago, etc., R. Co. [Minn.] 105 N. W. 69.

Report of yardmaster as to the quantity of
ice in a certain car is admissible upon the
issue of negligence in providing ice, where
it was made in the regular course of busi-
ness although the yardmaster did not dis-
tinctly state that he had no independent rec-
ollection. Maas V. Chicago, etc. R. Co.
[Minn.] 104 N. W. 717. A written report of
tlie government inspector of stock, proved
by him to be correct, is admissible to show
condition of stock on arrival. Illinois Cent.
R. Co. V. Holt [Ky.] 92 S. W. 640. An un-
signed bill of lading may be admitted in evi-

dence to prove the terras of the contract
actually made. Missouri, etc., R. Co. v. Pat-

rick [C. C. A.] 144 F. 632. A paid bill recit-

ing tlie purchase of goods by plaintiff is ad-
missible to prove ownership although it is

not shown what particular agent of the seller

executed it Louisville & N. R. Co. v. Brit-
ton [Ala.] 39 So. 585.

61. Statements as to the cause of delay
are admissible if made voluntarily and
spontaneously under the immediate influence
of the transaction and so connected with it

as to characterize or explain it. Gulf, etc.,

R. Co. v. Batte [Tex. Civ App.] 94 S. "W. 345.

In action for damages for delay in trans-
porting and injuries to cattle, adjnission of
testimony of plaintiff that conductor told him
that carrier did not want to carry cattle be-
cause there was so much other freight and
merchandise that paid better, held prejudicial
error it not being shown that conductor
had authority to makef such stalteiment,
St. Louis, etc.. R. Co. v. Easley, McAdams
& Co. [Tex. Civ. App.] 94 S. W. 206. State-
ments made after delivery by employe that
the goods were not in a good condition
when delivered are not admissible against
master. Hoffman v. Metropolitan Exp. Co.,

97 N. Y. S. 838. In an action for unrea-
sonable delay, representation of the car-
rier's live stock agent as to the time re-
quired for shipment is admissible. Missouri,
etc., R. Co. V. Stanfleld Bros. [Tex. Civ. App.]
14 Tex. Ct. Rep. 301, 90 S. W. 517. Also, the
declaration of the conductor while the train
was stalled, that it had been over-loaded,
is admissible as res gestae in respect to the
stalling of the train. Id. A statement made
by a carrier's chief freight agent in response
to a request by shipper for a missing horse,
that it had been caught in a death trap and
killed, is admissible upon the issue of de-
livery. Louisville & N. R. Co. v. Brown
[Ky.] 90 S. W. 567.

62. Correspondence with the agent of the
initial carrier is admissible as against the
terminal carrier, if acting as its agent.
Southern Kansas R. Co. v. Burgess Co. [Tex.
Civ. App] 14 Tex. Ct. Rep. 191, 90 S. W.
189. In an action for recovery of over-
charges, correspondence between the treas-
urer of the shipper and defendant are ad-
missible after the bill of lading has been
put in issue. Southwestern Ala. R. Co.
V. Maddox & Son [Ala.] 41 So. 9. Where
there was prima facie proof that an agent
had authority to act on demands for cars,
his letters and conversations with ref-
erence to furnishing cars to plaintiff held
competent. Hoffman Heading & Stave Co. v.
St. Louis, etc., R. Co. [Mo. App.] 94 S. W.
597.

63. Telegraphic correspondence between
defendant's agent and train dispatcher held
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and conclusions of witnesses,'^ are applicable. Evidence of similar prior contracts

by agent is admissible to show authority to execute such contracts."" The receipt

of the connecting -cai-rier reciting the condition of the goods when received from

the initial carrier is not admissible as against the latter where not brought home
to him."'

Trial and instructions.^^—Where the petition alleged specific acts of negligence

on the part of two carriers and in substance negatived negligence on the part of "a

third, it was not prejudicial error to refuse to make such third carrier a party."'

Connecting carriers when sued for injury to shipment cannot malie a local belt line

which acted as their agent, and which was not a connecting carrier, party defendant.'"

It is not error to refuse to allow immaterial amendments.'^ Where the initial

carrier is liable for negligence of the connecting lines, an amendment alleging

that the negligence occurred on the connecting line does not state a new cause of

action.'^ In California where the facts are undisputed, the question of negligence

is one of law.''' Whether one signed a bill of lading as agent of the carrier when
dependent upon intention is -a question for the jury.'* Instructions must conform

to the pleadings '" and evidence,'" must not assume facts in dispute," be mislead-

hearsay. Pecos & N. T. R. Co. v. Bvans-
Snider-Buel Co. [Tex. 'Civ. App.] 93 S. W.
1024. Statement of the engineer that it was
his first trip over the road is not admissible
on a claim that the unusual jerking was due
to the unfamiliar!ty of the engineer, it being
hearsay. Ft. Worth & D. C. R. Co. v. Snyder
[Tex. Civ. App.] 89 S. W. 1119. Testimony
of a witness as to the schedule' time of a
train is not objectionable as hearsay in the
absence of proof that he does not speak from
personal knowledge Gulf, etc., R. Co. v.

Funk [Tex. Civ. App.] 92 S. W. 1032.
64. In an action for damages to a ship-

ment experts may testify that in their opin-
ion the cotton was damaged by fresh and
not by salt water. Houston & T. C. R. Co. v.

Bath [Tex. Civ. App.] 14 Tex. Ct. Rep. 117,
90 S. W. 55.

65. Testimony that claim for damages
could not have been made without coming to
witness' attention held conclusion. Pecos
& N. Co. V. Evans^Snider-Buel Co. [Tex. Civ.
App.] 93 S. W. 1024. Testimony that time
within which cars were furnished was rea-
sonable held inadmissible as a conclusion to
be drawn by the jury from all the facts and
circumstances. Id. Testimony that the con-
dition . of the cattle was due to improper
handling, being tantamount to an opinion
that the carrier was negligent, is inadmis-
sible. Texas & P. R. Co. v. Felker [Tex.
Civ. App.] 14 Tex. Ct. Rep. 308, 90 S. W. 630.

66. Where driver of an express company
contracted to deliver at a specified time, evi-
dence of similar prior contracts is admissible
to show authority to make such contracts.
Pacific Exp. Co. v. Needham [Tex. Civ. App.]
94 S. W. 1070. Also admissible as res gestae.
Id.

67. Hirsch V. New Tork, etc., R. Co., 99
N. Y. S. 431.

88 See 5 C. L. 524.

89. Especially where the court limited re-
covery against the two to negligence oc-
curring on their lines. Gulf, etc., R. Co. v.

Batte [Tex. Civ. App.] 94 S. W. 345.

70. Texas & Pao. R. Co. v. Scoggin [Tex.
Civ. App.] 14 Tex. Ct. Rep. 297, 90 S. W. 521.

71. Not error to refuse to allow defendant
to amend answer so as to allege failure to
give notice of loss where the evidence of the
contract does not show an agreement to
notify. Kaplan v. Metrop©litan Exp. Co., 98
N. Y. S. 228.

72. Within Rev. St. 1899, § 655. Ingwer-
sen V. St Louis & H. R. Co., 116 Mo. App.
139, 92 S. W. 357.

73. Burning of goods at depot. Braun-
ton V. Southern Pac. R. [Cal. App.] 83 P. 265.

74. Tisliomingo Sav. Inst. v. Johnson, Nes-
bitt & Co. [Ala.] 40 So. 503.

75. Instruction held erroneous as submit-
ting questions of negligence not alleged.
Southern R. Co. v. Forgey [Va.] 54 S. B. 477,

76. An instruction submitting the ques-
tion to the jury whether stock had been con-
fined for more than 28 hours contrary to Rev.
St. of U. S. [U. S. Comp. St. 1901, p. 2995], is

erroneous where it is admitted that they
were only confined for 15 hours. Southern
R. Co. V. Forgey [Va.] 54 S. B. 477. An issue
being raised as to removal of a part of the
goods before the delivery of the car to the
initial carrier for shipment, the charge sub-
mitting the issue should have been given.
International & G. W. R. Co. v. Bingham
[Tex. Civ. App.] 89 S. W. 1113. Charge er-
roneously submitted the issue of damage
resulting from feeding at certain point, there
being no evidence of any damage. Texas &
P. R. Co. V. Scoggin [Tex. Civ. App.] 14 Tex.
Ct. Rep. 297, 90 S. W. 521.

77. An instruction that plaintiff may re-
cover for the Injury to all the goods, though
a part belonged to his wife, properly refused
as assuming that all the goods were injured.
Walter v. Alabama Great So. R. Co., 142 Ala.
474, 39 So. 87. Refusal to give special charge
assuming that cattle were shipped under
written contract held proper, that being a
question for the jury. Gulf, etc., R. Co. v.

Batte [Tex. Civ. App.] 94 S. W. 345. An in-
struction that if the jury believe that the
calves died of pneumonia and that "the neg-
gence or rough handling of defendant con-
tributed thereto," etc., held erroneous as as-

suming the fact of rough and negligent
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ing" or argumentative in form/^ or charge upon the weight of the evidence.*" An
instruction must not ignore any issue of the case.*^ The charges must be considered

togetlier.*^

Damages and penalties}^—^Where connecting carriers are liable only for dam-

age occurring on their respective lines, it is improper for the Jury to find the total

damage and apportion it among the carriers on an estimated basis.** Jfotice to any

agent of a carrier authorized to execute contracts of shipment that special damages

will residt from delay in transportation, is sufficient *°

Penalties.^^—In JSTorth Carolina a carrier is subject to a penalty if it does not

refund overcharges within a specified time after claim therefor.*'^ The South

Carolina statute imposing a penalty for failure to adjust and pay claims within a

specified time after notice thereof,** providirig the consignee recovers the amount

claimed ia a suit,*" is not unconstitutional as violating the equality clause of the

Federal or state constitution. °° In an action for damage to freight and for penalty

for failure to settle within the statutory time, in which no interest is asked, the

magistrate cannot add interest and penalty upon return of a verdict for the amount

of the claim. '^

§ 14. Freight and other charges.^'—A carrier may exact the rate didy estab-

lished under the interstate commerce act notwithstanding a special contract with the

shipper to carry at a lower rate,°^ unless it is a through rate and the shipper was

ignorant of its illegality,^* but cannot acquire any right to impose an unlawful rate

from any approving act of the board of railroad and warehouse commissioners.'"

handling. Houston & T. C. R. Co. v. Burns
[Tex. Civ. App.] 14 Tex. Ct. Rep. 181, 90 S.

W. 688.

78. An instruction respecting' plaintiff's

negligence in giving directions over the tele-

phone resulting in a misunderstanding, held
correct and the requested one properly re-
fused as misleading. Southern R. Co. v. For-
gey [Va.] 54 S. E. 477.

79. Instructions in regard to oral con-
tract to furnish cars held properly refused
as argumentative and otherwise sufficiently

embraced in main charge. Pecos & N. T. R.
Co. V. Evans-Snider-Buel Co. [Tex. Civ. App.]
93 S. W. 1024.

SO. An instruction that if they believed
that plaintiff delivered flfty-elght and not
fifty barrels of syrup to the initial carrier
she Tfas entitled to recover, held erroneous
as a charge on the weight of the evidence
under the facts of the case. International &
G. N. R. Co. V. Bingham [Tex. Civ. App.] 89
S. "W. 1113. Instruction as to damages held
on the weight of evidence in assuming im-
proper handling. International, etc., R. Co.
V. Startz [Tex. Civ. App.] 94 S. "W. 207.

81. An instruction that carriers are not
liable for mistaken judgments of their serv-
ants in emergencies properly refused -where
it ignores their negligence in permitting
the emergencies to arise. Lewark v. Parkin-
son [Kan.] 85 P. 601.

82. In action for damages for injuries to
cattle, refusal to give peremptory instruc-
tion for defendants held proper in view of
other rulings. Gulf, etc., R. Co. v. Batte [Tex.
Giv. App.] 94 S. W. 345.

, 83. See 5 C. L. 525. See, also. Damages,
6 C. Ii. 904.

84. Atchison, etc., R. Co. v. Nation [Tex.
Civ. App.] 92 S. W. 823.

85. Notice to agent at destination that

consignee is depending on a shipment for
feed is sufficient without notice to the bill

of lading clerk at inltjal point. Illinois Cent.
R. Co. V. Mossbarger [Ky.] 91 S. W. 1121.

86. See 5 C. L. 526, n. 95.

87. Revisal 1905, §§ 2642, 2644. Cottrell v.
Carolina & N. "W. R. Co. [N.' C] 54 S. E. 288.

88. A statement which shows the nature
of the claim, the amount of the loss, and on
whose behalf it is presented, is sufficient
under 24 St. -at Large, p. 81. Hawes v. South-
ern R. Co. [S. C] 53 S. E. 285. Need not be
attested or accompanied with proof of valid-
ity. Id. Claimant need not attack the bill
of lading or receipt. Id.

89. Act Feb. 23, 1903 (24 St. at Large,
p. 81), does not apply to claims settled out
of court, feest v. Seaboard Air Line R. Co.
[S. C] 52 S. B. 223.

90. 24 St. at Large, p. 81, § 2, does not
violate 14th Amend. U. S. Const, or S. C.
Const, art. 1, § 5. Seegers Bros. v. Seaboard
Air Line R. Co. [S. C] 62 S. E. 797; Frasier
V. Charleston & "W. C. R. Co. [S. C] 52 S. E.
964.

91. Abrahams v. Columbia, etc., R. Co.
[S. C] 53 S. E. 819.

92. See 5 C. L. 526.
93. Texas & P. R. Co. v. Mugg, 202 U. S.

242, 50 Law. Ed. .

94. Southern Kansas R. Co. v. Burgess Co.
[Tex. Civ. App.] 14 Tex. Ct. Rep. 191, 90 S. W.
189. Terminal carrier cannot demand the
difference between the sum of the rates
from the initial station to an intermediate
and from such point to the destination, there
being no fixed through rate, and the rate
charged. Id.

95. Commission has no authority to au-
thorize violations of positive law. McGrew
v., Missouri Pac. R. Co. [Mo. App.] 94 S. W.
719.
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Contracts of shipment are governed by the classification sheets filed with the inter-

state commerce commission,'^ and in construing such sheets the intention of the

framers as to the meaning of words used control, regardless of local usage or custom

or construction placed thereon by the shipper."^ A terminal carrier which has no

contractual relations with the initial carriei- respecting rates may charge tlie usual

rate notwithstandiag a lower through rate was agreed upon by the initial, carrier of

which it had no knowledge.*' A carrier m.ay establish a rule fijcing a demurrage

charge without notice to shippers. °° In Ohio a carrier may deny a shipper private

switching facilities if he refuses to pay demurrage.^

A common carrier has a lien for his lawful charges,^ including demurrage,^

which continues imtil payment of the charges,'' or delivery of the property.^ Lien

exists only for charges on the particular shipment.' A final carrier can assert a lien

for a prior canier 'only when it is for a charge wliich a carrier may malce,'' and

while it must act in good faith towards the consignee,' it need not investigate the

legality of the particular charge if apparently just.* A shipper by boat has a lien

96. Burlap horse covers held properly-
scheduled as first class freight under the
term "blankets" as contained in the classi-

fication. Smith V. Great Northern E. Co.
[N. D.] 107 N. W. 56.

97. Smith V. Great Northern R. Co. [N. D.]
107 N. W. 56.

98. Goodin v. Southern R. Co. [Ga.] 54 S.

E. 720. Nor does it render itself liable for
holding such shipment when it subsequently
accepts the agreed rate. Id.

99. And it is no defense that the shipper
has insufficient facilities to' unload the cars
within the specified time. Baltimore & O. R.
Co. V. Gray's Ferry Abattoir Co., 27 Pa. Su-
per. Ct. 511. Carrier may make a reasonable
charge for demurrage upon the failure of
the consignee to remo-ve freight* fimm its cars
within a reasonable time (Thomas Phillips

Co. V. Erie R. Co., 6 Ohio C. C. (N. S.) 505),

and Is justified in refusing to deliver cars of

freight upon the private siding of the con-
signee until he pays the demurrage charged
on former cars placed upon his siding (Id.).

Evidence held insufficient to show the
amount due as demurrage. Clegg Lumber
Co. V. Atlantic & B. R. Co., 123 Ga. 603, 51

S. B. 575. A rule requiring the consignee to

pay demurrage if the car is kept for more
than iCorty-eight hours ^vhile unloading is

reasonable. Troy Wagon Works Co. v. C,
H. & D. R. Co., 3 Ohio N. P. (N. S.) 421. Con-
signee cannot be charged demurrage where
he is prevented from unloading by the car-

rier nor swtching facilities be denied for re-

fusal to pay. Id.

1. Where carrier presents a bill for de-
murrage and demands payment of the whole,
a large part of which is bona fidely disputed,

a refusal to pay does not justify a discon-

tinuance of the switching facilities. Troy
Wagon Works Co. v. C, H. & D. R. Co., 3

Ohio N. P. (N. S.) 421. In an action to com-
pel carrier to deliver cars of freight upon
a private siding, an answer alleging plaint-

iff's refusal to pay demurrage upon cars de-

liberately detained states a defense. Thomas
Phillips Co. V. Brie B. Co., 6 Ohio G. C. (N. S.)

505.
a. A carrier has a lien upon goods ship-

ped by an agent clothed by the principal

with apparent authority to so act notwith-

standing he has no authority. Hahl v. Laux
[Tex. Civ. App.] 93 S. W. 1080.

3. A railroad company nas a common-law
lien upon the property in a car, for its proper
demurrage charges against such car, and
may enforce the same by refusing to de-
liver such property until payment of the de-
murrage charges has been made. Pittsburgh,
etc., R. Co. V. Mooar Lumber Co., 6 Ohio C. C.

(N. S.) 638. Lien for demurrage exists inde-
pendently of any stipulation therefor in the
contract of shipment, and, in an action to
enforce the same, it is not necessary to aver
or prove a special contract with reference
thereto. Id.

Contra: A common carrier has no lien
upon goods for demurrage. Nicolette Lum-
ber Co. V. People's Coal Co. [Pa.] 62 A. 1060.

4. Payment of freight charges to an
agent holding the property for a carrier un-
der its lien discharges tlie lien. Lembeck v.

Jarvis Terminal Cold Storage Co. [N. J. Err.
& App.] 63 A. 257.

5. A common carrier's lien for his rea-
sonable charges is inseparably associated
with, and dependent upon, the possession of
the goods, and hence is lost by their uncon-
ditional delivery. Hahl v. Laux [Tex. Civ.
App.] 93 S. W. 1080. Not lost where owner
takes them from carrier without its consent.
Id. Lien lost by delivery to the consignee
as agent for the consignor though he agreed
to hold the property until charges were paid.
Lembeck v. Jarvis Terminal Cold Storage Co.
[N. J. Err. & App.] 63 A. 257.

C. No lien for charges due on a prior
shipment of the same goods. Atchison, etc.

R. Co. V. Bourdett [Kan.] 85 P. 820.

7. Must be connected with the transpor-
tation of the property. Berry Coal & Coke
Co. V. Chicago, etc., R. Co., 116 Mo. App. 214,
92 S. W. 714.

8. Cannot assert a lien for a knoTvn un-
lawful charge. Berry Coal & Coke Co. v.

Chicago, etc., E, Co., 116 Mo. App. 214, 92 S.

W. 714.

9. A final carrier directed to hold goods
until an average bond is given need not pass
upon validity of the claim. Berry Coal &
Coke Co. v. Chicago, etc., R. Co., 116 Mo.
App. 214, 92 S. .W. 714.
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upon the vessel for damages growing out of the contract of shipment.^" A shipper

can recover unreasonable overcharges ^^ involuntarily paid." In an action to recover

overcharges, plaintiff need only prove his case by a fair preponderance of the evi-

denced^ Where under a written contract a carrier was to accept and ship freight

according to shipper's scale of weights, with the right to inspect the shipper's book

from time to time and collect undercharges, the iss.uing of bills of lading with

knowledge of undercharges do^ not preclude a recovery.^*

Part III. Caekieks of Live Stock.

§ 15. Duty to carry and contract of carriage generally.^'—A shipping con-

tract prepared whoUy by the carrier should be construed most strongly against it.^'

A reasonable construction should be adopted.'''

§ 16. Care required of carrier}'^—It is the duty of a carrier to transport stock

with reasonable promptness, according to the usual course of business, considering

the connections to be made and the way they are carried/" and by contract special

10. True though he In turn is shipping i

for another. The Presque Isle, 140 P. 202.

11. An opinion of the railroad commission
Is prima facie evidence as to the reasonable-
ness of charges made subsequent thereto.
Code 1896, § 3496, Anniston Mfg. Co. v.

Southern R. Co. [Ala.] 40 So. 965. The
fact that the complaint contains counts for
prior charges does not rendeir it inad-
missible. Id. Evidence of rates charged
by the siame road in another state is not
admissible, especially in absence of proof
that tlie conditions are the same. Id. Nor
evidence of charges by another road be-
tween different points. Id. A question as
to "What "was considered a reasonable rate
when not limited to the rate bet-ween the
points in issue properly refused. Id. Evi-
dence held to support finding for recov-
ery of overcharges of freight on lumber, due
to excessive weight. Chicago Lumber &
Coal Co. V. Georgia So. & F. R. Co., 114 Mo.
App. 327, 89 S. "W. 576.

12. V\'here delivery of goods was made
only upon payment of excessive freight, the
payment was not voluntary. Southwestern
Ala. R. Co. V. Maddox & Son [Ala.] 41 So. 9.

t3. An instruction requiring him to prove
his case to "a reasonable certainty" errone-
ous. Anniston Mfg. Co. v. Southern R. Co.
[Ala.] 40 So. 965.

14. Belton Oil Co. v. Gulf, etc., R. Co.
[Tex. Civ. App.] 92 S. W. 411.

15. See 5 C. L.. 526.

16. Pecos & N. T. R. Co. v. Evans-Snider-
Buel Co. [Tex. Civ. App.] 93 S. AV. 1024.

17. Pecos & N. T. R. Co. v. Evans-Snider-
Buel Co. [Tex. Civ. App.] 93 S. W. 1024. Stip-
ulation that company agreed to stop cars at
any station for watering and feeding stock
where it had facilities for so doing, "when-
ever requested in writing by the owner to
do so, held to mean that company should
make known to shipper in a reasonable "way
and time "where such facilities "were to be
had. Id.

18. See 5 C. L. 527.

19. Illinois Cent. R. Co. v. Holt [Ky.] 92

S. W. 540. The carrier must exercise ordi-

nary care to transport the .goods within a

reasonable time. Live stock. San Antonio &
A. P. R. Co. V. Turner [Tex. Civ. App.] 94

S. W. 214. In the absence of a contract re-
quiring it, the carrier is not obliged to de-
lay its regular freight trains to handle ship-
ments of cattle. Id. The carrier is bound
to use that degree of care and diligence
"Which a person of ordinary prudence "would
have used under the same or similar cir-

cumstances to transport cattle to their des-
tination without unreasonable delay. Con-
necting carrier' receiving live stock from
initial carrier. Rogers v. Texas & P. R. Co.
[Tex. Civ. App.] 94 S. W. 158. Charge re-
quiring jury to find that delay "was both un-
reasonable and unnecessary held erroneous,
the test being merely whether it was un-
reasonable. Id. Delay due to unexplained
breaking down of passenger engine (Id.),

and to freezing of water tanks, "where "water
could have been obtained else"where, held un-
reasonable (Id.). Delay in shipment of cat-
tle by connecting carrier held unreasonable.
Id. A common carrier is required to exer-
cise reasonable diligence to transport stock
"Without delays "which can be avoided, espe-
cially where such stock is shipped for mar-
ket. RaflifE V. Quincy, etc., R. Co. [Mo. App.]
94 S. W. 1005. Where the carrier knows that
cattle offered to it for transportation are fat
and marketable, and that loss will follow de-
lay, it is bound to use reasonable diligence
to avoid detaining them. Ficklin v. Wabash
R. Co. [Mo. App.] 93 S. W. 861. Evidence
held to sustain finding that defendant did
not exercise reasonable diligence in furnish-
ing cars to transport cattle to market. Id.

The duty to transport stock "without unrea-
sonable delay imposes the obligation to pro-
vide a sufficient number of trains to meet
ordinary business demands, and the carrier
is liable for delays due to overloaded trains.
RatlifE v. Quincy, etc., R. Co. [Mo. App.] 94
S. W. 1005. Evidence that a freight train,
leaving the shipping point six hours later
than the one carrying the stock, reached the
destination first, together with the fact that
the latter had to double to make several
grades, is sufficient to show negligence. Id.
Evidence held sufficient to sustain a finding
of negligent delay in shipment. Union Pac.
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dispatch may be required.^" Except that it is not liable for loss or injury caused

by the natural vice or propensities of the animals,^^ the carrier of live stock is, as in

other cases, an insurer,"^ unless special contract relaxes the liability,^" and all that

is required of the shipper in order to make out a prima facie case is to show delivery

to the carrier and its failure to deliver at the destination.^* Eesults of the ship-

per's negligence in packing are not to be attributed to the carrier.^" While false

statements by the shipper may relieve the carrier, mere error in an estimate does

not.=»

Restj feeding, and watering" are usually required,^' and to that end suitable

pons must be maintained.^" Unavoidable delay in shipment does not relieve the

carrier.'" A failure of the shipper to accompany and care for stock as agreed does

not relieve the carrier from its responsibility to do so, where it proceeds with the

shipment knowing the shipper is not on the train.^^

R. Co. V. Thompson [Neb.] 106 N. W. 598;
Union Pao. R. Co. v. Nelson [Neb.] 106 N. W.
1036.

20. Evidence held to support finding that
agent of initial carrier did not agree to
transport stock by special train so as to
catch fast train of connecting carrier. Rog-
ers V. Texas & P. R. Co. [Tex. Civ. App.] 94
S. W. 158.

21. MoFall V. Wabash R. Co. [Mo. App.]
91 S. W. 570. A carrier assumes the same
responsibility for the carriage and deliv-
ery of live stock as in the carriage of other
property, except injuries resulting from the
nature, habits and propensities of the ani-
mals. Louisville & N. R. Co. v. Smitha [Ala.]
40 So. 117. The same standard of care is re-
quired of carriers of live stock as of dead
freight. But the standard as applied to the
differing circumstances requires more care
in the carriage of live stock. Waggoner v.

Missouri, etc., R. Co. [Tex. Civ. App.] 92 S.

W. 1028. Evidence in action for damages for
injury to horses due to delay and careless
handling held sufficient to support verdict
for plaintiff. St. Louis, etc., R. Co. v. Berry
[Tex. Civ. App.] 93 S. W. 1107.

aa. McFall v. Wabash R. Co. [Mo. App..]

94 S. W. 570. A common carrier of live stock
is generally an insurer of their safe deliv-
ery without loss or damage. Chicago, etc.,

R. Co. V. Slattery [Neb.] 107 N. W. 1045.
23. When liable only for negligence, a car-

rier accepting stock for shipment is bound
to use reasonable care in handling and car-
ing for them on the journey according to the
usual course of business in such shipments.
Illinois Cent. R. Co. v. Holt [Ky.] 92 S. W.
540.

24. McFall V. Wabash R. Co. [Mo. App.]
94 S. W. 570.

25. Cohn V. Piatt, 48 Misc. 378, 95 N. T. S.

535. Evidence held to show that the death
of the chickens was due to overcrowding by
the shipper rather than to negligence of car-
rier. Id.

26. "Estimated" weight of cattle as
stated in contract held not conclusive on
shipper, and fact that their actual weight
was greater did not preclude a recovery for
shrinkage in weight due to delay. Ficklin v.

Wabash R. Co. [Mo. App.] 93 S. W. 861. Evi-
dence held insufficient to show fraud on the
part of- the shipper in concealing the value
of the animals shipped. Central of Georgia
R. Co. v. Hall, 124 Ga. 322, 52 S. E. 679.

2T. See 5 C. L. 527.
as. The leaving of a horse In a well felted

and ventilated car over night is not negli-
gence per se. Fuller v. Atlantic Coast Line
R. Co. [N C] 53 S. E. 297. Where a cattle
shipper did not feed and water cattle while
awaiting the arrival of cars because of the
carrier's representations that the cars would
soon be there, the carrier was liable for the
injury resulting from such failure. Gulf, *to.,

R. Co. v.. House [Tex. Civ. App.] 13 Tex. Ct.
Rep. 752, 88 S. W. 1110. Where a carrier un-
lawfully withholds delivery of stock, it must
feed, water, and care for the same. South-
ern Kansas R. Co. v. Burgess Co. [Tex. Civ.
App.] 14 Tex. Ct. Rep. 191, 90 S. W. 189. No
defense that shipper might have done so.. Id.

29. It is the duty of a live stock carrier
to provide inclosed yards for receiving ship-
ments at destination (Reynolds v. Great
Northern R. Co., 40 Wash. 163, 82 P. 161), and
it is liable for loss occasioned by straying
because of the lack of such facilities al-
though the shipper contract to unload at
his own risk, especially where he did not
know that there were no yards at the time
he contracted (Id.). An initial carrier us-
ing stock pens jointly with a connecting
one is bound to use ordinary care to main-
tain them in a suitable condition for de-
livery of cattle by it to the connecting car-
rier." Texas & P. R. Co. v. Felker [Tex. Civ.
App.] 14 Tex. Ct. Rep. 308, 90 S. W. 530.
Pacts held insufficient to show that the cat-
tle escaped because of improper and defec-
tive pens, but rather because the gates were
not properly secured by shipper. Gulf, etc.,

R. Co. V. Taliaferro [Tex. Civ. App.] 14 Tex.
Ct. Rep. 122, 89 S. W. 1120.

30. Sections 4386, 4387, Rev. St. U. S. (U. S.
Comp. St. 1901, pp. 2995, 2996), do not relieve
a carrier, transporting stock from one state
to another, from liability for failure to care
for, feed, and water, while delayed through
an act of God. Chicago, etc., R. Co. v. Slat-
tery [Neb.] 107 N. W. 1045.

31. Chicago, etc., R. Co. v. Slattery [Neb.]
107 N. W. 1045. Although the contract of
shipment provides the shipper shall bear the
risk and expense of caring for the stock dur-
ing transportation, the provision may be
waived. An Indorsement on the bill of lad-
ing, "To be fed and watered at the expense
of the shipper. Loaded at 4 p. m. No one in

charge," held to constitute a waiver. Nor-
fold & W. R. Co. V. Sutherland [Va.] 54 S. E.
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§ 17. Delivery}^

§ 18. Liability of carrier or connecting carrier.^^

§ 19. Limitation of liability.^*

§ 20. Procedure in actions relating to carriage of stoch.^^—In Georgia in an

action ex contractu for failure to deliver stock in good condition, the action may be

brought either in the county where the contract was entered into or in the county

where delivery was to be made.^* In an action on a statute, negligence may be averred

generally.^'' A petition against several carriers for injuries to cattle which charged

negligence in tr-ansportation held sufficient without alleging the effect of the negli-

gence of each carrier.'^ A petition alleging negligent delay in shipment between

the termini is sustained by proof of delay at any intermediate point. ^' Where
stock is injured in transit, the burden is on the carrier to exculpate itself from
blame,*" except when the shipper accompanies the stock imder a special contract

to care for it,*^ and where the healthy condition of stock is once shown, it is pre-

sumed to continue until the contrary is shown.*^ Under a special contract limiting

defendant's liability to gross negligence, the burden is on pl|iintiii to show such

negligence."^ Where the burden is upon plaintiff to prove negligence, it is only

necessary to furnish circumstantial evidence from which, if the loss be unexplained,

the jury can reasonably infer that the loss was due to defendant's negligence.**

l^elivery of stock maj' be shown by parol evidence notwithstanding a written

reeeipt was given.*^
.
Instructions axe governed by the rules applicable in other

465. Failure of shipper to accompany stock
as agreed is no defense unless the injury
sued for was caused by such failure. Louis-
ville & N. R. Co. V. Smitha [Ala.] 40 So. 117.
Where a carrier has knowledge that the
shipper is not accompanying stock as agreed,
it must feed, water, and care lor them as if

no contract had been entered into. Id.

33. See 3 C. L. 610. See, also, ante, § 9.

33. See 3 C. L. 610. See, also, ante, § 3.

34. See 3 C. L. 610. Application of g-en-
eral rules. See ante, § 11.

35. See 5 G. L. 527.

36. Civ. Code 1895, § 2334. Friedman v.

Seaboard Air Line R. Co., 124 Ga. 472, 52 S.

B. 763.
37. A complaint alleging that the stock

was confined for more than twenty-eight
consecutive- hours contrary to section ^SSe,
Rev. St. U. S. [U. S. Comp. St. 1901, p. 2995],
sufficiently alleges negligence, it being neg-
ligence per se to fail to comply "writh the
statute. Reynolds v. Great Northern E. Co.,

40 Wash. 163, 82 P. 161.
38. International & G. N. R. Co. v. Jones

[Tex. Civ. App.] 91 S. W. 611. Where a con-
tract was made for the shipment of hogs
over the lines of connecting carriers, it was
not necessary to allege the particular
amount of damage caused by each defend-
ant on its line. It was sufficient to allege
the damages as being caused by both de-
fendants. Missouri, K. & T. R. Co. v. Phil-
lips [Tex. Civ. App.] 91 g. W 242. It ap-
pearing that all damages occurred on the
line of one carrier, all the damages were
recoverable from it. Id.

39. Union Pac. R. Co. V. Nelson [Neb.] 106
V. W. 1036.

40. Powers v. Chicago, etc., R. Co. [Iowa]
105 N. W. 345. Proof of delivery of stock
to carrier in good condition and arrival at

place of destination in a damaged condition,
makes a prima facie case (Ciiicago, etc., R.
Co. V. Slattery [Neb.] 107 N. W. 1045), and
the burden is on the defendant to prove loss
due to an exception (Id.).

41. Not sufficient to show delivery to car-
rier in good condition and redelivery in dam-
aged state. Atlantic Coast Line R. Co. v.
Dexter [Fla.] 39 So. 634. Rule not changed
by Laws 1891, c. 4071, p. 113. Id. Where a
car was in the yards but a shipper was for-
bidden to load for an unreasonable time, the
burden of pleading and proving a legal ex-
cuse is on the carrier. Evans v. Mobile & O.
R. Co. [Ky.] 90 S. W. 588.

43. Powers V. Chicago, etc,, R. Co. [Iowa]
105 N. W. 345. Hence when the condition of
horses is shown at a certain point in tran-
sit, they will be presumed to have been in
the same condition when received by a con-
necting carrier at a subsequent point. Id.
Evidence held sufficient to show that the
horses were delivered to the carrier in good
condition. Id.

43. Trexler v. Baltimore & O. R. Co., 28
Pa. Super. Ct. 207.

44. Proof that one of defendant's inspect-
ors passed the car with an unguarded torch
a few minutes before the fire is sufficient.
Trexler v. Baltimore & O. E. Co., 28 Pa. Su-
per. Ct. 198. Though a shipper in order to
recover for injury to live stock must show
the intervention of some human agency in
causing the injury, such intervention may
be established by circumstantial evidence.
Fourteen out of seventy-nine hogs appar-
ently sound when shipped found dead after
short transit. Griffin v. Wabash E. Co.', 115
Mo. App. 549, 91 S. W. 1015.

45. Atlantic Coast Line R. Co. v. Dexter
[Fla.] 39 So. 634.
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cases, as that they must -not ignore issues *" or comment on the weight of the evi-

daice.*'

§ 31. Damages.*^—The elements and measure of damages and pleading and

proof thereof are elsewhere treated.**

Part IV. Carriage of Passengers.

§ 32. Who are passengers.^"—The word includes those who for hire are riding

on public conveyances.^^ It is said the relation is based upon a contract of carriage,

expressed or implied/^ but neither payment of fare "' or notice to the conductor and

offer to pay is essential,^* and where children are permitted by custom to ride with

parents without payment of fare, such children are passengers."" In the absence of

a notice to the contrary the stopping of a car at a customary place to receive passen-

gers is an invitation to take passage,"" and one in good faith attempting to board

becomes a passenger."'' One is not a passenger when voluntarily in an improper or

dangerous place,"^ or when attempting to board a car between stops or stations,"'

46. An instruction that If defendant fur-
nished a safe, means of unloading the horse,
it is not liable, is 'erroneous as igrj.oring neg-
ligent use of such means. Frasier v. Charles-
ton & "W. C. R. Co. [S. C] 52 S. B. 964. Where
the legality of a special contract limiting
liability was in issue, it is not error to re-

fuse an instruction that if plaintiff accepted
the reduced rates he ratified the contract.
Id. An instruction that defendant was un-
der no duty to guard animals against fever
properly refused as exempting the carrier
from liability for fever due to negligence.
Louisville & N. R. Co. v. Smitha [Ala.] 40

So. 117. A.n Instruction that if the stock
was transported without any unnecessary
jar or rough handling the defendant is not
liable properly refused as carrier may have
been negligent in other respects. Id. Where
stock was in transit nearly twenty-four
hours longer than scheduled, an instruction
that the carrier was not bound to transport
the stock on its fast train, properly re-
fused as misleading. Id.

47. In an action for delay in shipment of
live stock, instruction that it was defend-
ant's duty to unload stock at a certain sta-
tion to feed and water them, and that it

would not be liable for shrinkage in weight
caused by stopping them there for a suffi-

cient and reasonable length of time for that
purpose "not exceeding five hours," held ob-
jectionable as on the weight of the evi-
dence. Fort Worth & D. C. R. Co. v. Hamm
[Tex. Civ. App.] 93 S. W. 215. A charge
that a higher degree of care is required in

the carriage of live stock than in the trans-
portation of dead freight rightfully refused
as a charge on the weight of the evidence.
Waggoner v. Missouri R. Co. [Tex. Civ.

App.] 92 S. W. 1028.
48. See 5 C. L. 528.

49. See Damages, 5 C. X.. 904.

50. See 5 C. L. 529.

51. Evidence held sufficient to show that
plaintiff boarded the car as a passenger. Chi-
cago Union Traction Co. v. O'Brien, 117 111.

App. 183.

52. Hence a newsboy, who boards a train
to sell papers under a custom which permit-
ted such sale, but did not contemplate con-
tinuance upon the train while in motion, is

not a passenger (Chicago, etc., R. Co. v.

Moran, 117 111. App. 42), nor was it material
that he had sufficient money to pay his fare
to the next stopping place so long as he did
not disclose an intention to so pay (Id.).

53. Payment of fare is not essential to
make one a passenger. Hall v. Terre Haute
Elec. Co. [Ind. App.] 76 N. E. 334. A street
car company voluntarily giving a free ex-
cursion to a body of delegates sustains the
relation of carrier and passenger to them.
Indianapolis Traction & Terminal Co. v. Law-
son [C. C. A.] 143- F. 834.

54. Continuing beyond destination: One
who has paid his fare to a certain point and
subsequently determines to continue his
journey beyond it is not required in order
to maintain his status as a passenger to
leave the train at such point and then re-
enter It, or to expressly notify the conductor
of his Intention, but may remain in the car
and pay his fare to the place of destination
when it is demanded of him. Anderson v.
Missouri P. R. Co. [Mo.] 93 S. W. 394.

Instruction requiring passenger in such
case to notify conductor of his intention held
properly refused. Anderson v. Missouri P.
R. Co. [Mo.] 93 S. W. 394.

55. Ball V. Mobile Light & R. Co. [Ala.]* 39
So. 584.

56. Hall V. Terre Haute Elec. Co. [Ind.
App.] 76 N. E. 334.

57. Liable to one who attempts to board
although the stop was merely to discharge
passengers. Hall v. Terre Haute Elec. Co.
[Ind. App.] 76 N. B. 334.

58. One riding in a place not Intended for
passengers and which is manifestly danger-
ous is not a passenger, as on the bumper of
a street car. Columbus R. Co. v. Muns, 6
Ohio C. C. (N. S.) 236. Where one who in-
tends to take a train boards It as it moves
out of the station and is obliged to stand on
the steps because the ve'stibule is closed, he
is a trespasser. Graham v. Chicago, etc., R.
Co. [Iowa] 107 N. W. 595.

59. Evidence of plaintiff againt five unin-
terested witnesses that he attempted to
board the moving car held insufficient to sus-
tain a finding that he was a passenger. Leh-
nick V. Metropolitan St. R. Co. [Mo. App.] 94

S. W. 996.
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or after it is iinder way."" One on the -wvong car by mistake may be a passengcr,""^

but where one on a ear, upon being told that he was on the wrong car, attempts to

leave, he is not a passenger."^ A contract or permit to ride does not make one a pas-

senger if made with an employe of the carrier having no such authority,"' or if pro-

cured of the carrier by frand.^*

The duty owing passengers applies to postal clerks "^ and to railroad employes

riding at the master's direction.'^" An employe unnecessarily using a freight eleva-

tor in his employer's building in going to and from his work is not a passenger.*"

The construction given by the highest court of a state to a local statute regulating

the liability of carriers is binding upon the Federal courts.
°'

Trains other than passenger trains.^^—A person riding on freight trains as a

caretaker for the shipper's goods is a passenger,'" and he may ride in the engine

without losing such character, there being no other place. '^ The company is a com-

mon carrier of passengers on freight trains as to one whom it agrees to convey on

such trains at any and all times wlien he may desire to travel thereon, notwithstand-

ing the fact that it refuses to ca.rry on such trains the public generally or any other

.

person.'^

The relation hegins'^ when an intending passenger in reasonable proximity to

the time of departure enters or is directed to places of* waiting,'* or when boarding a

street car."

60. One who does not come upon the prem-
ises until tlie train is moving out and then
attempts to board it without an invitation is

not a passenger. Southern R. Co. v. Johnson
[Ala.] 39 So. 376.

01. One who has procured a ticket and by
mistake attempts to board the wrong train is

still a passenger. Chicago Terminal Trans-
fer R. Co. v. Young, 118 111. App. 226.

02. Hence, company owes only ordinary
care. Robertson v. Boston & N. St. R. Co.,

190 Mass. 108, 76 N. B. 513.

03. Brakeman. O'Donnell v. Kansas City,

etc., R. Co. [Mo.] 95 S. "W. 196. Ticket agent.
St. Louis S. W. R. Co. v. Fowler [Tex. Civ.

App.] 93 S. "W. 484. Conductor. Id.

G4. As one riding on a reduced rate ticket

procured by false representation that she
was a student. Pitzmaurice v. New York,
etc., R. Co. [Mass.] 78 N. B. 418.

65. A railway postal clerk in the discharge
of his duties on the train is a passenger. Illi-

nois Cent. R. Co. v. Porter [Tenn.] 94 S. 'W.

666; Southern Pac. Co. v. Gavin [C. C. A.] 144
P. 348.

In Pennsylvania a mail clerk is not a pas-
scisger fvitliin statute regulating a carrier's
liability for injuries to person employed
about the road [Act April 4, 1868 (P. L. 5S)]
(Yarrington v. Delaware & Hudson Co., 143
P. 565), but where the track is used by two
companies the mail clerk only sustains the
limited liability toTvard the company on
whose train he Is riding if such train has
the right of way (Id.).

60. A railroad company owes the same
detjree of care to an employe riding on its

train pursuant to its direction and command
as to a passenger. Johnson v. Texas Cent. R.
Co. [Tex. Civ. App.] 15 Tex. Ct. Rep. 807, 93

S. "W. 433. An employe on the tracks of a
street car company, who travels on the com-
pany's car on a laborer's pass to the place
where he is ordered to work, is a passenger
and not a fellow-servant. Not fellow-servant

of motorman so as to defeat recovery for
negligence in running car. Haas v. St. Louis
& S. R. Co. [Mo. App.] 90 S. W. 1155. Ex-
haustively collating cases.

67. Employer's duty is ordinary care only.
Kappes V. Brown Shoe Co., 116 Mo. App. 154,
90 S. W. 1158.

08. Interpretation of a statute holding a
mail clerk not a passenger. Act April 4, 1S6S
(P. L. 58). Yarrington v. Delaware & Hud-
son Co., 143 P. 565.

69. See 5 C. L. 529.
TO. Southern R. Co. v. Roach [Ind. App.]

77 N. B. 606; Id. [Ind. App.] 78 N. E. 201.
Hence a complaint setting out such facts
sufficiently alleges the relation of carrier
and passenger. Evansville, etc., R. Co. v.

Mills [Ind. App.] 77 N. E. 608. A drover
traveling on a free pass to care for his
stock is a passenger. Lake Shore & M.
S. R. Co. V. Teeters [Ind.] 77 N. E. 599.
Where a shipper, accompanying stock to
care for the same, is in the car feeding
them, he is a passenger, although they
had_ substantially reached their destination,
but 'were to be hauled to a point a half mile
away for unloading. Ft. Worth & D. C. R-
Co. V. Hardin [Tex. Civ. App.] 14 Tex. Ct.

Rep. 302, 90 S. W. 679.
71. There was no caboose. Southern R.

Co. V. Cullen [111.] 77 N. B. 470.
72. As to one having permit. Gardner v.

St. Louis & S. P. R. Co. [Mo. App.] 93 S. W.
917.

7.S. See 5 C. L. 530.

74. Persons directed to take a car o.i the
track to await the train to which it is to be
attached are passengers, although the train
is not due for several hours. Missouri, etc.,

R. Co. v. Byrd [Tex. Civ. App.] 14 Tex. Ct.
Rep. 65, 89 S. W. 991. One who is upon a
carrier's premises with the bona flde inten-
tion of taking passage under circumstances
sufficient to notify defendant of that pur-
pose is a passenger. Need not have pur-
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The relation ceases or is interrupted "when destination is reached and a reason-

able time has elapsed in which to alight " and to get clear of the car ''^ and quit the

station/" unless the passenger continues on the train to a farther point.'" AVhere a

passenger is sleeping when the train arrives at his destination, which fact is known
to the carrier, but he is not awakened, his failure to leave the train immediately

does not terminate the relation. ^^

Departure from the station to cheek baggage *^ or to cross tracks to his train ^'

does not interrupt the relation. A passenger transferring from one street car to

another continues to be a passenger." It has been held that a passenger who steps

oft' a street ear to stop a fight between the conductor and another passenger does not

cease to be a passenger.^'

§ 23. Duty to receive and carry passengers.^"—Passengers must be accommo-
dated in the order of their application,*' and if the carrjdng capacity be exhausted

the passenger must be notified when purchasing his ticket.*' A common carrier is

not obliged to receive a person physically unfit to travel *" without an attendant. "^

chased a ticket. MacFeat v. Philadelphia,
etc., R. Co. [Del.] 62 A. 898. One who has
purchased a ticket and deposited it in the
box provided for that purpose as he passed
upon the platform is a passenger. Busch v.

Interlaorough Rapid Transit Co., 96 N. Y. S.

747.

7S. H., when about to step upon a car
which had stopped for passengers, was in-

jured by the fall from the root of the car
of a broken trolley pole. Held that, so fai

as the liability of the company was con-
cerned, EL had become a passenger. Cincin-
nati Traction Co. v. Holzenkamp, 3 Ohio N. P.

(N, S.) 537. A person, w'ho had taken hold
of a hand rail and placed one foot on the step
in attempting to board a car which had
stopped to receive passengers held a pas-
senger. Waller v. Wilmington City R. Co.
[Del.] 61 A. 874. An attempt to enter a car
by placing a foot on the steps in response
to an invitation implied by stopping at
signal establishes the relation of passenger
and carrier (Devoy v. St. Louis Transit Co.,

192 Mo. 197, 91 S. W. 140), though the pas-
senger saw no conductor or motorman on
the car (Id.). Where plaintiff was in the act
of getting on defendant's car, and before she
had got entirely into it, she "was a passen-
ger, and it was error to charge that negli-
gence was the failure to use ordinary care
under the circumstances. Green v. Houston
Elec. Co. [Tex. Civ. App.] 13 Tex. Ct. Rep.
790, 89 S. W. 442.

78. See 5 C. L. 530.

77. Kaase v. Gulf, etc., R. Co. [Tex. Civ.
App.] 14 Tex. Ct. Rep. 564, 92 S. W. 444.

Error to refuse to instruct that if the train
stopped a reasonable time and a passenger
delayed in getting off, which fact was un-
known to the carrier, the contract relation

had ceased. St. Louis S. W. R. Co. v. Bryant
[Tex. Civ. App.] 15 Tex. Ct. Rep. 239, 92 S. W.
813.

78. Where a passenger had alighted from
a street car and was injured while passing
in front of it, held no longer a passenger.
Poland V. United Traction Co., 107 App. Div.
'561, 95 N. Y. S. 498. Evidence held sufficient

to go to the jury as to whether plaintiff had
fully left the car at the time of the acci-

dent and thus terminated his relation as

passenger. Chicago Union Traction Co. v.

Rosenthal, 217 111. 458, 75 N. B. 578. While
as a rule the relation of carrier and pas-
senger ends as soon as a passenger on a
street cnr steps clear of the car, yet this is

not true where he turns immediately to aid
an infirm person in his charge to alight,
hence a parent who steps from a car and im-
mediately turns to help his four-year-old
child to alight is still a passenger. Id., 118
HI. App. 278.

79. An action based upon the relation of
carrier and passenger properly dismissed
where it appears that plaintiff loitered for
ten or fifteen minutes with friends before
receiving the injury. Glenn v. Lake Brie &
W. R. Co., 165 Ind. 659, 75 N. B. 282, One
leaving the depot after completion of jour-
ney held not a passenger. Green v. Balti-
more & O. R. Co. [Pa.] 63 A. 603.

80. Anderson v. Missouri Pac. R. Co.
[Mo.] 93 S. W. 394..

81. Bass v. Cleveland, etc., R. Co. [Mich.]
12 Det. Leg. N. 694, 105 N. W. 151.

82. One who is about to take a train and
is returning along the platform from the
freight house where he had been to check
baggage is a passenger. Pineus v. Atlantic
Coast Line R. Co., 140 N. C. 450, 53 S. E. 297.

83. One crossing from^ the depot to the
platform to take a train is a passenger,
though he does not cross by the most direct
way. Illinois Cent. R Co. v. Proctor [Ky.]
89 S. W. 714.

84. Colorado Springs, etc., R. Co. v. Petit
[Colo.] 86 P. 121.

85. Zeccardi v. Tonkers R. Co., 99 N. T. S.

936.

86. See 5 C. L. 531.

87. A common carrier must sell its berths
in the order of application and without dis-
crimination. Patterson v. Old Dominion S. S.

Co., 140 N. C. 412, 53 S. E. 224.

88. A steamship company is liable for
failure to furnish a berth on a night run
where it did not notify the passenger of its

inability to do so when he applied therefor
when purchasing his ticket. Patterson v.

Old Dominion S. S. Co., 140 N. C. 412, 53 S. B.
224.

SO, 90. Not bound to accept old blind man
for journey of one hundred and forty miles
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This is true as matter of law regardless of the carrier's rnles."^ A carrier of both

freight and passengers may use separate trains for each and may exclude freight from
one and passengers from the other.'" It may entirely exclude passengers from its

freight trains or permit them to ride thereon only upon condition that they are

provided with tickets and prohibit the conductors of such trains from collecting cash

fares.'^ In such case, however, it must afford a reasonable opportunity to obtain

tickets.^* A sleeping car company may prescribe reasonable rules as to who shall

be accommodated.*" While a passenger must ascertain whether his ticket is good

upon the train he boards, yet he may rely upon a known custom to carry on such

ticket in the absence of notice.®* Where it was the custom to lock the caboose

when the train was not going to stop at certain points, to which places it was the

custom to accept passengers, one familiar with such custom may rely upon it."''

The passengers must obey all reasonable rules for safety, convenience, and com-

fort of others.''*

For failure to carry as contracted the carrier is liable, unless the passenger

has voluntarily '^ left the car, or has otherwise forfeited or waived^ his rights,

and it has been held that one prevented by the carrier from boarding the street car

to which he had transferred may recover for ejection from another car." A pas-

senger who is wrongfully carried beyond his stopping place has no right to remain

on the car until it reaches his destination on its return trip.^ Breach of a contract

to furnish sleeping car accommodations is not excused by lack of cars or incon-

venience in traffic* A carrier failing to stop its train at a regular stopping place to

involving two or three changes of vehicles.

Illinois Cent. R. Co. v. Allen [Ky.] 89 S. W.
150.

91. Hence a rule to refuse blind persons
is immaterial in an action by a rejected per-
son. Illinois Cent. R. Co. v. Allen [Ky.] 89

S. W. 150.

92, 93. Gardner v. St. Louis & S. F. E. Co.
[Mo. App.] 93 S. W. 917.

94. Ejection of one who was unable to ob-
tain a ticket because the agent had none and
who offered to pay cash fare, held wrongful.
Gardner v. St. Louis & S. F. R. Co. [Mo. App.]
93 S. W. 917.

05. Pullman Co. v. Krauss [Ala.] 40 So.

398. A rule excluding persons infected with
contagious diseases is reasonable. Id. Not
liable for ejecting a passenger Infected with
contagious disease. Id.

96. Delmonte v. Southern Pao. Co. [Cal.

App.] 83 P. 269.

97. "Weiland v. Southern Pac. Co. [Cal.
App.] 82 P. 226. Not required to make spe-
cial inquiries. Id.

98. Smoking in street cars. McQuerry v.

Metropolitan St. R. Co. [Mo. App.] 92 S. W.
912. See, also, post. Ejection.

99. A passenger who leaves the car vol-
untarily cannot recover for breach of con-
tract for failure to carry her therein to her
destination. Passenger on sleeping car. Pull-
man Palace Car Co. v. Hocker [Tex. Civ.
App.] 15 Tex. Ct. Rep. 330, 93 S. W. 1009.

If any coercion is applied it cannot be said
that one voluntarily quit the train. Evidence
that the conductor told plaintiff's wife that
it would be dangerous for her and her in-
fant children to remain on the train, thereby
inducfng her to alight, is evidence of coercion
sufficient to go to the jury. Louisville & N.
R. Co. V. Quinn [Ala.] 39 So. 616. Employes
of Pullman company had a right to approach

passenger and try to induce her to leave-
sleeper, but not to threaten to carry her
back unless she did so. Pullman Palace Car
Co. V. Hocker [Tex. Civ. App.] 15 Tex. Ct.
Rep. 330, 93 S. "W. 1009. Instruction that if
plaintiff left car to avoid being carried baclc
in the opposite direction her action would
not be voluntary, but that if she left it in
order to accommodate certain persons in
order that they might have a sleeper it

would be voluntary, approved. Id. That
plaintiff withdrew from the car as ordered
and without offering violence does not af-
fect his right of recovery. Golden v. Pitts-
burg R. Co., 28 Pa. Super. Ct. 313.

1. The fact that the plaintiff demanded his
ticket from the conductor upon learning
that he could not be given the accommoda-
tions for which he had contracted, wliich de-
mand was refused, does not constitute such
a waiver of his rights as will relieve the
company from liability. Pullman Co. v. Wil-
lett, 7 Ohio C. C. (N. S.) 173.

2. If one is given a transfer entitling
him to ride on a certain car, which car he
is prevented from taking by the conductor,
he may recover for an ejection from a car
subsequently taken, though his ticket ex-
pressly states that it is not good on such
car. Golden v. Pittsburg R. Co., 28 Pa. Su-
per. Ct. 313.

3. Powell V. Wiley [Ga.] 54 S. E. 732.
4. A sleeping car company contracting to

furnish sleeping car acccmmodations to a
passenger from one point to another is not
relieved from liability for a breach because
the railroad company fails to haul the oar
to the latter point, there being no provis-
ion in the contract relieving it under such
circumstances, and the passenger not being
bound by the contract between the railroad
and sleeping car companies. Pullman Palace
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take on a passenger is liable for injuries received by him wiile proceeding to his

destination,' independent of any knowledge imputable to the carrier as to the im-

mediate urgency of the journey.* For a servant's act in misrouting a passenger the

carrier must answer,'

Through trains.^—A regulation that certain trains shall stop only at designated

stations is reasonable, providing there are enough trains to serve the local travel. ° A
statute providing that traius shall stop at all stations advertised as a place for re-

ceiving passengers has no application to flag stations.^" Where a passenger without

negligence on his part 6r by the carrier's direction is permitted to board a traiu

not scheduled to stop at the station named in his ticket, the carrier must carry him
to ^^ and. stop at his destination.^^

Ejection of passenger}'^—A threat to expel a passenger ^* or his wrongful ejec-

tion from the train renders the caiTier liable absolutely,^" the good faith of its

"Car Co. V. Hooker [Tex. Civ. App.l 15 Tex.
Ct. Rep. 330, 93 S. W. 1009. Railroad com-
pany held not relieved from liability because
sleeper on one of Its trains running in op-
posite direction had become disabled and car
in which plaintiff was riding was needed to
transport passengers, some of whom were ill

and some of whom Intended to ride all

night, and that no one in the car was going
in plaintiff's direction farther than her des-
tination. Id.

5. Where it fails to stop train at station
where train stopped- on signal or notification
of the agent, and plaintiff informed agent
that he desired to take it. International &
G. N. R. Co. V. Addison [Tex. Civ. App.] 15
Tex. Ct. Rep. 675, 93 S. W. 1081.

6. Refusal of instruction that company
would not be liable unless agent knew that
it was necessary for plaintiff to reach his
destination that night, held proper. Inter-
national & G. N. R. Co. V. Addison [Tex. Civ.
App.] 15 Tex. Ct. Rep. 675, 93 S. W. 1081.
Plaintiff was entitled to choose any reason-
able means of transportation if he desired
to prosecute his journey that night, and it

was not a condition precedent to his right
to recover that he should have been com-
pelled to go that Jiight, nor that he should
be compelled to go by means of a buggy. In-
structions approved. Id.

7. A servant who has authority to sell

tickets has authority to furnish information
as to the best route, and the carrier is liable
for his misrouting. St. Louis & S. "W. R. Co.
v. White [Tex.] 14 Tex. Ct. Rep. 163, 89 S. W.
746.

S. See 5 C. L. 531.

9. Hutchinson v. Southern R. Co., 140 N. C.

123, 52 S. E. 263.

10. Code of Laws 1902, § 2134. Milhous
v. Southern R. Co., 72 S. C. 442, 52 S. B. 41;
Rountree v. Atlantic Coast Line R. Co. [S. C]
53 S. B. 424.

11. Where a passenger boards a through
train at the direction of an employe provided
for the purpose of directing passengers, held
liable for ejecting him at another place. In-
ternational, etc., R. Co. V. Smith [Tex. Civ.
App.] 90 S. W. 709.

12. Hutchinson v. Southern R. Co., 140 N.
C. 123, 52 S. E. 263.

13. See 5 C. L. 532.

14. Immaterial that It was done In a
gentlemanly manner as far as the right of

7 Curr. Law —36.

action is concerned. Georgia R. & Blee. Co,

,

V. Baker [Ga.] 54 S. E. 639.
15. Seaboard Air-Line R. Co. v. O'Quin, 124

Ga. 357, 52 S. B. 427. Immaterial what de-
gree of oate the servants used to ascertain
whether plaintiff was the party using pro-
fane language. Id. In an action for ejection
in a wrongful manner it is not necessary to
prove that the defendant's SM'vant acted wil-
fully, it being sufficient that he did what an
ordinarily prudent person would not have
done under the circumstances. Bettls v. Chi-
cago, etc., R. Co. [Iowa] 108 N. W. 103.
Where plaintiff asked the agent if a certain
train stopped at Chester, and also con-
sulted a time table, and was informed by
both that it did stop, a ticket purchased to
such' city obligated the defendant to stop
there and it is liable for ejecting plaintiff
at the preceding station. McDonald v. Cen-
tral R. Co., 72. N. J. Law, 280, 62 A. 405.
NOTE. lilablUty of carrier for ejecting

passenger through mistaken identity: In
the case of Seaboard Air-Line R. Co. v.
O'Quin, 124 Ga. 357, 52 S. B. 427, it is held
that a carrier determines the Identity of a
passenger at its risk and is liable for eject-
ing a person through mistaken identity. "Di-
rectly supporting the decision in the above
case are Higgins v. Watervliet Turnpike &
R. Co., 46 N. T. 23; Cooley, Torts, 631; Cole-
man V. N. T. etc., R, Co., 106 Mass. 160; Cin-
cinnati, etc., R. Co. V. Cole, 29 Ohio (N. S.)
126. A street railway company will be held
liable for conductor's wrongful ejection of
a passenger from the car under a mistaken
idea that the latter was about to violate the
rules of the company. Denver Tran. Co. v.
Reed, 4 Colo. App. 500. So it is liable,
though the conductor actually is forbidden
to act as he did. Turner v. North Beach &
M. R. Co., 34 Cal. 594. Such acts of ejection
are within the scope of his agency. Terre
Haute & I. R. Co. v. Fitzgerald, 47 Ind. 791.
The reason for these decisions is well stated
in Passenger R. Co. v. Young, 21 Ohio St.
518. Goffi V. Great Northern R. Co., 30 L. J. Q.
148, states that since the masters must act
through servants and they put persons of
their own selection in positions requiring the
exercise of discretionary authority and with
the means of doing the injury, they have,
really caused it to be done and should be
held liable. It is their misfortune that they
have trusted servants who have ventured to
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servants being material only as bearing upon punitive dajnages.'^' A passenger may
be expelled for failure to produce a ticket or pay fare, or for disorderly conduct

despite Ms paying," or breach of reasonable rules for the safety, convenience, and

comfort of other passengers, '^^ but no unnecessary force or insults may be used,'^' nor

can ejection be made under circumstances likely to cause injury.^" Such- force may
be used as is necessary to prevent him from again boarding the train.^^ A person

boarding a freight train with Icnowledge that the custom of carrying passengers has

been discontinued may be ejected,^^ and so may one entering a train vnth the pur-

pose of asserting a right to ride on a ticket which he knows to be invalid and refusing

to pay fare when demanded.^^ In such case he cannot again take passage on the

same train and compel the carrier to transport him on payment of fare from that

point to his destination, but he may be again ejected if he refuses to pay fare from

the place he first entered the train.^* In Ohio, a passenger who accepts without

negligence on his part an erroneously punched transfer ticket over the line of the

same company is entitled to ride without the payment of another 'fare.^^ In Con--

necticut, however, a rule requiring the ejection of passengers who refuse to pay

fare or produce a proper transfer ticket is reasonable and valid,^" and hence a trans-

fer invalidly punched through the negligence of the conductor issuing it does not

entitle the holder to a ride on. the connecting line.^^ The passenger's remedy then

is to sue for breach of contract.^* The right to tender fare for the purpose of

avoiding ejection depends on the passenger's good faith and freedom from fault in

being on the train without acceptable tickets or fares,^° and if the right exists a

disobey instructions, but it ought not also to

be the misfortune of others who had no voice
in their selection. Again by relegating the
responsibility to the master it will tenfl to

make the latter more careful in his selec-
tion of servants, thus safeguarding the in-

terests of the passengers. The great weight
of authority is in support of these cases, but
some few cases hold to the contrary. So it

has been held that the company is not liable

when the servant exceeds his authority. Hlb-
bard v. N. Y. & E. R. Co., 15 N. T. 455; 111.

Cent. R, Co. v. Downey, 18 111. 259."—Prom
15.Tale L,. Jr. 373.

16. Seaboard Air-Line R. Co. v. O'Quin, 124
Ga. 357, 52 S. E. 427.

17. Though a passenger has paid his fare
he cannot recover for ejection and arrest for
disturbing the peace if he was guilty of such
disturbance. Leonard v. St. Louis Transit Co.,

115 Mo. App. 349, 91 S. "W. 462. Using vulgar
and indecent language. • Ejection of an old
man in a rough manner. Tri-City R. Co. v.

Gould, 118 111. App. 602.
18. Prohibition of smoking on a street car

Is a reasonable rule. McQuerry v. Metropoli-
tan St. R. Co. [Mo. App.] 92 S. W. 912.

19. McQuerry v. Metropolitan St. R. Co.
[Mo. App.] 92 S. "W. 912. If a conductor be-
lieves it to be his duty To reject a ticket be-
cause of invalidity, and the passenger fails
to pay the fare demanded, there is no tort in
expelling him unless he does so with unrea-
sonable or unnecessary force or insult.
Southern R. Co. v. Hawkins [Ky.] 89 S. W.
258.

20. As from a moving car. Tri-City R.
Co. V. Gould, 118 111. App. 602; Hirte v. East-
ern Wisconsin R. & Light Co. [Wis.] 106 N.
W. 1068.

21. Held justified In striking plaintiff in
the face where he attempted to board the

moving train. Lindsay v. Wabash R. Co.
[Minn.] 12 Det. Leg. N. 430, 104 N. W. 656.

22. Civ. Code, §§ 484, 487. Wieland v.
Southern Pac. Co. [Cal. App.] 82 P. 226.

23. la an intruder. Gulf, etc., R. Co. v.
Riney [Tex. Civ. App.] 14 Tex. Ct. Rep. 804,
92 S. W. 54.

24. Plaintiff entered train at G. and ten-
dered special limited ticket, which had
expired, for transportation to S. He was
ejected at V. Held that conductor was au-
thorized to again eject him w^here he again
boarded train at V., though he tendered fare
from V. to S. Gulf, etc., R. Co. v. Riney
[Tex. Civ. App.] 14 Tex. Ct. Rep. 804, 92
S. W. 54.

25. Hence can recover for a wrongful
ejectment. Cleveland City R. Co. v. Connor
[Ohio] 78 N. E. 376. The fact that a pas-
senger who has received an erroneously
punched transfer ticket makes no statement
or explanation before he is put off does not
affect his right of action. Id.

26. Norton v. Consolidated R. Co. [Conn.]
63 A. 1087.

27. Norton v. Consolidated R. Co. [Conn.]
63 A. 1087. Properly ejected upon refusal to
pay fare. Id. The ticket as punched is con-
clusive as between him and the second con-
ductor, and an ample explanation does not
affect the right of ejectment. Id.

28. He cannot insist upon riding and sue
in tort for wrongful ejection. Norton v. Con-
solidated R. Co. [Conn.] 63 A. 1087.

29. The weight of authority, however, es-
tablishes the principle that where a passen-
ger has been unable to procure, or, after
procuring, has. been deprived of his ticket
through the fault or negligence of the car-
rier, he has the right at any time before
actual eviction to tender and the company
must accept his fare, but if one enter a rail-
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tender by another passenger is good.'" If expulsion is unauthorized, or is maH-
eious ^^ or needlessly forcible and violent,'^ exemplary or punitiye as well as com-
pensatory damages may be given, though expulsion might have been avoided by pay-

ment of another fare.'*

If they unite in forcing a passenger from a sleeping car where he rightfully ia,

both the carrier and tlie proprietor of the sleeping car are liable,^* and this may
be though the conductor directs the other's servants.'"

Delay and misrouling?'—A carrier misdirecting a passenger is liable for in-

juries and inconvenience caused by the increased number of changes and for de-

lay."

§ 34. Bates and fares, tickets and special contracts}^—A ticket is good only on

the line °° and the trains *° which it covers. A passenger is bound to know the con-

tents and legal efEect of his ticket.^^ The omission to do all the steps necessary to

put a rate into legal effect is not destructive of the contract already made at that

rate with a passenger.*^ A rule that prepayment will be required before admission

way car without the means of transporta-
tion, with the intention of avoiding the' pay-
ment of fare, and wilfully refuse on proper
demand to do so, he may be ejected, and
after steps have been taken looking towards
his removal, no tender of fare will be suffi-

cient to render the conipany liable for his
eviction. Where, however, a passenger in

good faith tenders transportation which Is

void, and there has been no negligence on
the part of the carrier and there Is no wil-
ful or captious refusal on the part of the
passenger to comply with the lawful de-
ma.nd of the conductor for the payment of
fare, the passenger may at any time before
actual eviction or some one tor him, tender,
and the company must accept the fare. Mis-
souri, etc., R. Co. V. Smith [Ind. T.] 89 R. W.
668.

30. Where plaintiff, who had been left at
an Intervening station at "which he had vol-
untarily alighted, took the next train and in

good faith tendered his hat check received
on the first train as per advice from the sta-
tion agent, and upon being told he could not
ride on it quietly started to comply with the
conductor's demand to leave the train after
the bell had been rung for a stop, but a
friend tendered his fare before the car had
stopped, the refusal of the tender was un-
justified and the eviction wrongful. Mis-
souri, etc., R. Co. v. Smith [Ind T.] 89 S. W.
668.

31. Evidence held to warrant finding that
conductor "was actuated by malice in ex-
pelling passenger from freight train so as
to entitle latter to exemplary damages.
Gardner v. St. Louis & S. F. R. Co. [Mo.
App.] 93 S. W. 917.

12. Where the conductor used excessive
force in ejecting a passenger and then fol-
loTved him from the car and asNaulted him
again, there was a continuous assault, all of
which was included In the exercise of ex-
cessive force in ejecting. McQuerry v. Met-
ropolitan St. R. Co. [Mo. App.] 92 S. W. 912.

33. A passenger who is being ejected for
refusing to pay a fare wrongfully demanded
need not pay such fare to reduce the dam-
age that might result from ejectment. Gulf,
etc., R. Co. V. Dyer [Tex. Civ. App.] 15 Tex.
Ct. Rep. 632, 95 S. W. 12. Where a conductor
refuses a valid ticket, the passenger is un-

der no obligation to pay his fare to a.void
ejectment. McGhee & Fink v. Cashin [Ala.]
40 So. 63.

34. Where sleeping car company con-
tracted to furnish plaintiff with sleeping car
accommodations to a certain point, but
sleeping car was cut off before reaching it,

and the employes of both the sleeping car
company and the railroad company united in
forcing plaintMf to leave the sleeper and to
ride In the chair car, held that the two com-
panies were jointly liable. Pullman Palace
Car Co. V. Hocker [Tex. Civ. App.] 15 Tey.
Ct Rep. 330, 93 S. W. 1009.

35. Sleeping car company held not re-
lieved from liability because its employes
acted under orders from train conductor
where they did not inform passenger of that
fact but assisted such conductor in com-
pelling her to leave sleeping car. Pullman
Palace Car Co. v. Hocker [Tex. Civ. App.] 15
Tex. Ct. Rep. 330, 93 S. W 1009.

3«. See 5 C. L. 533.
37. But not for delay due to negligence of

connecting carrier. St. Louis & S. W. R. Co.
V. White [Tex.] 14 Tex. Ct Rep. 163, 89 S W.
746.

,S8. See 5 C. L. 533.

39. A ticket calling for transportation
over a carrier's main line does not entitle a
passenger to transportation on branch inter-
secting lines. Whitham v, Chicago, B. & Q.
R. Co. [Wash.] 85 P. 852.

40. Extraneous evidence as to the m«an-
Ingr of an ambiguous ticket held sufficient to
sustain a finding that plaintiff was entitled
to ride on the train from which he was

;ted. Wood v
Law] 63 A. 867.

41. That it is a special limited ticket
which has expired by its terms. . Gulf, etc.,

R. Co. V. Riney [Tex. Civ. App.] 14 Tex. Ct.
Rep. 804, 92 S. W. 54.

42. Where a carrier authorizes Its agents
to sell tickets with a sixty-day limit, it can-
not refuse to accept a ticket sold because it

has not filed its acceptance of a rate with the
Interstate Commerce Commission and thus
bound itself to make such rates. Cherry v.

Chicago & A. R. Co., 191 Mo. 489, 90 S. W. 381.

Where an association of roads is about to
vote upon allowing a sixty-day return limit
upon excursion tickets, and defendant au-
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to a waiting station may be enforced against one who has paid, passed out, and seeks

re-entry.*^ Under a statute authorizing a railroad to collect extra fare from pas-

sengers who do not procure tickets, provided the ticket office shall be kept open a

specified time before the departure of the train,^* such fare cannot be collected

where the office was not so kept constantly open, although the passenger did not

attempt to get a ticket.*^ Under a statute requiring all 'railroads to "provide for

.redemption of tickets at the place o'f purchase," the person in charge of the ticket

window must be authorized to redeem.*' A carrier is bound by the representations

of its agents as to the validity of tickets.*' Where a ticket does not purpart to be

the complete agreement between the carrier and the passenger, supplementary evi-

dence is competent to show what was the real contract indicated by the ticket.*' The
actual contract, of which the ticket is but evidence, controls.*" Where a sleeping car

company had contracted to carry a passenger, it cannot rescind the contract without

returning the purchase price of the ticket.^"

Conditions and limits/^ if reasonably brought to the passenger's notice so as to

be actually or by implication part of his contract, are binding '^^ unless they are

unreasonable in their terms."' Among the usual ones are time limits,"* conditions

requiring signature of passenger "° or identification."' A passenger who has agreed

thorlzed the secretary of the association to
BASt Its vote with the majority and the ma-
jority voted in favor thereof, the defendant
Will be deemed to have accepted such terms,
notwithstanding It is the usual custom to file

an acceptance with the association and with
the Interstate Commerce Commission. Id.

43. "Where a reasonable rule has been
adopted reguiring all who passed through a
turnstile at an elevated station to pay a fare,

one who has passed out must pay on re-
entering, irrespective of the fact that the
servant knows that he has paid one fare.
Sickels V. Brooklyn Heights R. Co., 99 N. T
S. 953.

44. Sayles' Ann. Civ. St. 1897, art. 4542, ts

not complied with where It appears that on
two occasions during the prescribed time the
agent was out of the office attending to
©ther business. Gulf, etc., R. Co. v. Dyer
[Tex. Civ App,] 15 Tex. Ct. Rep. 632, 9P

S. W. 12.

45. Gulf, etc., R. Co. V. Dyer [Tex. Civ.
App.] 15 Tex. Ct. Rep. 632, 95 S. W. 12.

40. It Is no defense In a prosecution un-
der Code Supp. 1902, §§ 2128a, 212SC, that the
regular station agent who was not at the'
window was authorized to make redemption.
Rohrlng v. Chicago, etc., R. Co. [Iowa] 106
N. W. 935.

47. "Where defendant's ticket agent sold a
ticket to plaintiff's daughter representing
that It could be used by plaintiff, and that
it was not necessary that plaintiff herself
sign It or that It be made to suit her de-
scription, defendant was liable for the refusal
of its train employes to honor the ticket.
Southern Pac. Co. v. Bailey [Tex. Civ. App.]
14 Tex. Ct. Rep. 921, 91 S. "W. 820. An agency
is sufficiently proved If it be shown that the
principal has led the public to believe that

' it exists by a continued course of business
transactions; and authority of a railroad
tloket agent to reserve berths of a sleeping
car oomjpany for passengers on a train may
be proved by showing prior ratiflcatlon of
reservations made under similar clrcum-

stance.s by such agent. Pullman Co. v. "WIl-
lett, 7 Ohio C. C. (N. S.) 173. See, also, post,
this section. Conditions.

48. Southern R. Co. v. Hawkins [Ky.] 89
S. W. 25:!.

49. "Where, by the negligence of defend-
ant's agent, plaintiff was unable to procure
a tloket on her order from the Initial car-
rier, she was still a passenger on defend-
ant's line and entitled to protection from
Indignities offered by the conductor. Cin-
cinnati, etc., P. R. Co. T. Harris [Tenn.] 91
S. "W. 211.

."50. Pullman Co. v. Krauss [Ala.] 40 So.
398.

51. See 5 C. li. 534.
Ba. Conditions In a ticket are only bind-

ing upon a passenger when accepted with
knowledge thereof or under circumstances
charging knowledge. Condition in small
type. Aplington v. Pullman Co., 110 App.
Dlv. 250, 97 N. T. S. 329.

53. Condition that In case of dispute as
to right to ride thereon the passenger must
pay his fare and present claim to the gen-
eral passenger agent Is void. Cherry v. Chi-
cago & A. R. Co., 191 Mo. 489, 90 S. "W. 3S1.

54. A passenger accepting a ticket ex
pressly stating when it shall become void Is
bound thereby, though misled to believe that
it was good for a longer period. Maxsoi; v.

Pennsylvania R. Co., 97 N. T. S. 962. One has
no right to be transported on a special lim-
ited ticket sold to him at a reduced rate
after it has expired by Its terms. Gulf, etc.,
R. Co. V. Riney [Tex. Civ. App.] 14 Tex. Ct.
Rep. 804, 92 S. "W. 54.

55. Evidence held to sustain a finding that
the defendant's agent wrongfully refused to
validate a return ticket, although there was
some dissimilarity in the signatures. Bal-
timore & O. S. "W. R. Co. V. Hudson [Ky ]

92 S. W. 947.
Shipper's ticket: Return ticket Issued to

shipper without requiring him to sign en-
titles him to ride, especially where he has
no knowledge of the regulation that ship-
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to identify himself as the wiginal purchaser of his ticket need only produce evidence

reasonably sufficient to satisfy," and must be given a reasonable opportunity to do

so.""'^. A time limit' "going" does not apply to a return trip,"" and violation of a

condition against stop overs on one part of a trip has been held not to forfeit the

right to finish the trip."" A contract on terms differing from tickets or fares exacted

of the public generally is not binding if outside the scope of the agent's or trainman's

authority/^ and by course of dealing it may clothe a connecting line with authority

to fix terms,^- or authorize its agents to waive conditions, even though a rule against

so doing be abrogated.*^

Transfers.—Although a street car company be under no legal obligation to

issue transfers, yet if it represents that it will do so and a passenger pays his fare,

he becomes entitled thereto and the fare paid becomes a consideration for both rides

giving rise to a contract duty.°* A ticket as made out and punched is evidence of

the contract, and if it fails to disclose the true contract the carrier is liable.^" A
street car company can not relieve itself from a penalty for refusing a transfer by

a rule controlling the issuance, though reasonable, if no notice of such rule has been

given to the public."" Reasonable conditions may be put on the granting and use of

per's passes must be signed. Texas & P. ".

Co V. Lynch [Tex. Civ. App.] 16 Tex. Ct.

Rpp. 201. 94 S. W. 1093.

.56. A condition in a ticket that the re-

turn portion shall not be valid unless the
user is identified is reasonable and valid.

Pittsburgh, etc., R. Co. v. Coll tind. App.] 76

N. E. 876.

57. Brigham v. Southern Pao. Co. [Cal.

App.] 84 P. 306. Not error to refuse an in-

struction that plaintiff must Identify himself
"to the satisfaction of the train agent." Id.

A condition in a ticket requiring the pas-
senger to identify himself as the original
purchaser thereof to the satisfaction of the
company's agents only requires identifica-

tion by such proof as would satisfy the mind
of a reasonable, conscientious, and prudent
raian selected by the parties to pass upon the
question. Contract, properly construed, does
not require him to satisfy conductor. In-
struction approved. Southern R. Co. v. Cas-
sell [Ky.] 92 S. W. 281.

5S. As where he is not permitted to pass
out into the train shed to get an employe
who was acquainted. Pittsburgh, etc., R. Co.

V. Coll [Ind. App.] 76 N. B. 816.

59. Where a ticket provided for a continu-
ous trip "going," and that the passenger on
returning must arrive at place of starting
not later than a certain date, does not re-

quire a continuous return trip. Cherry v.

Chicago & A. R. Co., 191 Mo. 489, 90 S. W
381,

60. Where a passenger's ticket does not
require him to make a continuous trip from
Philadelphia to California, but does as far as
St. Louis, a breach in the latter provision
does not forfeit his right to ride from St.

Louis to destination. Cherry v. Chicago & A.

R. Co., 191 Mo. 489, 90 S. W. 381.

61. One riding on a freight train by virtue

of an agreement with the brakeman to pay
his fare by helping is not a passenger, the
brakeman having no power to so contract.

O'Donnell v. Kansas City, etc., R. Co, [Mo.]
95 S. W. 196. An arrangement made by the
conductor with respect to the transportation
of a person found on his train, or permission
given by him to such person to ride upon

his train, is within the apparent scope of his
authority and is binding on the company and
confers upon such person the rights of a
passenger. St. Louis S. W. R. Co. v. Fowler
[Tex. Civ. App.] 93 S. W. 484. Failure to so
cliarge hpld not error, there being no request
for a special charge on that subject, and
charge as given not being affirmatively er>

roneous. Id. In the absence of direct proof
of authority on the part of a ticket agent to
bind the company, he has no authority to al-
low one to ride on a train without a ticket
or the payment of fare. Id. Under ordinary
circumstances a conductor has no implied au-
thority to waive a provision in a passenger's
contract requiring him to ride in the caboose
and to permit him to ride on the engine. Illi-

nois Cent. R. Co. v. Jennings, 217 111. 140, 75
N. E. 457.

62. Where a connecting line had been ac-
customed to accept tickets and accede to
their terms, issued by an agent of another
line, and has accepted and retained its por-
tion of the fare for a particular ticket, it

was bound by the act of the issuing agent,
whether general or special. Cherry v. Chi-
cago & A. R. Co., 191 Mo. 489, 90 S. W. 381

63. Evidence of the custom of stock ship-
pers to ride on the engine is admissible to
show the conductor's authority to waive a
contract stipulation forbidding it. Where
contract made it prima facie negligence for
shipper not to remain in the caboose. Mis-
souri, etc., R. Co. V. Avis [Tex. Civ. App.] 14
Tex. Ct, jcep. 519, 91 S. W. 877. Not rendered
inadmissible because the court refused a
continuance to enable defendant to contro-
vert an allegation that a rule forbidding pas-
sengers to ride on the engine was not ob-
served. Id.

64. Georgia R. & Blec. Co. v. Baker [Ga ]

i
54 S. E. 639.

65. Street car company held liable for not
permitting plaintiff to ride according to his
ticket. Golden v. Pittsburg R. Co., 28 Pa.
Super. Ct. 313. If issued at a time when it

was of no use, the company Is liable. Id.

66. As by a rule adopting variously col-

ored tickets, some of which are good only
one way. Gasper v. New Tork City R. Co.,
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transfers."'^ The fact that one's health and comfort caused him to leave his comer

and present his transfer at the wrong comer *° does not excuse him. A street railway

company may refuse a transfer ticket mutilated after delivery."" If the transfer be

wrong by mistake of the issuing conductor, one may nevertheless ride.'"'

Regulation of sale of tickets; broTcerageJ^—A statute requiring railroads to issue

a certificate, of authority to their agents authorized to sell tickets, and prohibiting

persons not possessed of such certificate from dealing in tickets, prohibits the ticket

brokerage business,'"' which as a police power the state may do,'^ and such laws are

valid.^* In a suit by a carrier to enjoin the sale by ticket scalpers of nontransferable

reduced rate'tickets, the value of the business to be protected determines the amount
in controversy for Federal Jurisdictional purposes.''^ There being no complete and

sufficient remedy at law,''" an injunction restraining the sale of nontransferable

reduced rate tickets by scalpers will issue, and it should be permanent.'''' The Min-
nesota law regulating the sale and redemption of transportation tickets is con-

stitutional.''^

§ S5. General rules of liability for personal injuries. A. Nature and extent

of liability.''^—^Aside from special contract dutips and the duty of protection,'" the

basis of liability is negligence *^ in respect of a duty owed to the plaintiff,*^ and it

must have been the negligence of defendant or attributable to him.*^ Thus, a com-
mon carrier is liable for the torts committed b}'^ the lessee of its road,'* or by its own
agents ia violation of rules.'" The liability extends to injirries resulting from con-

current negligent acts, though none of them alone is sufficient to cause the in-

Juries.'"- Where the concurrent negligence of the carrier and another results in in-

99 N. T. S. 902; MoGowan v. New York City
R. Co., 99 N. T. S. 835.

67. Condition that If any dispute arises as
to its validity the holder wlU pay his fare
and present his claim is void. Georgia R. &
Blec. Co. V. Baker CGa.] 54 S. B. 639.

88, The passenger walked only one block
to get out of the cold, being convalescent.
Hanley v. Brooklyn Heights R. Co., 96 N. Y.
S. 249.

69. Koch V. New York City R. Co., 95 N.
Y. S. 559.

70. Transfer did not on its face entitle the
holder to a ride. Georgia R. & Blec. Co. v.

Baker [Ga.] 54 S. B. 639.

71. See 5 C. L. 534, n. 12.

72. Laws 1905, p. 422. State v. Thompson
[Or.] 84 P. 476.

73. State V. Thompson [Or.] 84 P. 476; In
re O'Neill, 41 Wash. 174, 83 P. 104.

74. Not unconstitutional as denying due
process of law. State v. Thompson [Dr.] 84
P. 476; In re O'Neill, 41 Wash. 174, 83 P. 104.
Do not impair obligation of a contract (State
V. Thompson [Or.] 84 P. 476), or grant special
privileges (Id.), or trench on the commerce
clause of the Federal constitution (Id.). A
statute permitting only railway companies
and their agents to sell tickets is not void as
denying to brokers equal protection of the
laws. Sess. Laws 1905, p. 376, c. 180. In re
O'Neill, 41 Wash. 174, 83 P. 104. Do not put
it within the power of the railway compa-
nies to create crimes and determine who are
criminals. Id.

Title of Sess. Laws 1905, p. 376, c. 180, held
to sufflolently state the object of the act. In
Te O'Neill, 41 Wash. 174, 83 P. 104.

75. Not the specific amount that might be
recovered in a suit upon the contract. Louis-

|

ville & N. R. Co. v. Bitterman [C. C. A.] 144
P. 34.

76. 'The difficulty In detecting the offenses
and the annoyances, extra expense and out-
lays, held to render the remedy at law in-
sufficient. Louisville & N. E. Co. v. Bitter-
man ["C. C. A.] 144 F. 34.

77. Company should not be compelled to
secure an injunction to protect it each time
that it contemplates issuing such tickets.
Louisville & N. R. Co. v. Bitterman [C. C. A.]
144 F. 34.

78. Laws 1893, c. 66, p. 182. State v. Man-
ford [Minn.] 106 N. W. 907.

79. See 5 C. L. 534.
SO. See post, § 29.

81. Carrier is not liable for Injuries to
passenger unless negligent. Sweet v. Bir-
mingham R. & Blec. Co. [Ala.] 39 So. 767;
Graf V. West Jersey & S. R. Co. [N. J. Law]
62 A. 333.

82. Immaterial whether the conductor neg-
ligently started a car as to another passen-
ger. Weeks v. Boston El. R. Co., 190 Mass.
563, 77 N. B.'654.

83. Testimony of a witness that he was in
the employ of defendant and in charge of
the car upon a certain run, upon which run
plaintiff was injured, is sufficient to sustain
a finding that the car was operated by de-
fendant. Indiana Union Traction Co. v. Ja-
cobs [Ind.] 78 N. E. 325.

84. Liable for the Indignities inflicted by
a fellow passenger. Franklin v. Atlantic &
C. Air-Line R. Co. [S. C] 54 S. E. 578.

85. A carrier cannot relieve itself from
liability for acts of the conductor within the
legal scope of his duty and power by in-
structions and prohibitory orders. Schmidt
V. New Orleans R. Co. [La.] 40 So. 714.

88. Sproule v. St. Louis & S. F. R. Co.
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Jury to a passenger, each is liable therefor, and the negligence of one is no excuse

for that of the other.*' So a carrier is liable, although the negligence of a fellow

passenger concurs in producing injury,'* but is not liable for injuries occurring as

the direct result of a third person's or another passenger's act which it could not

foresee.** The relation of a passenger to the carrier does not impute the latter's

negligence to him so tba;t he is barred of recovery from another carrier for a neg-

ligent collision."" A sleeping car company and the carrier are jointly liable to a

passenger injured by the negligence of the car company."^ The carrier is entitled

to indemnity against a negligent sleeping car company when it has assumed the

sole duty of keeping cars safe.""

Por effects due to vis major or acts of God there is no liability,"* sincei the

carrier is not an insurer."* The highest, or at least a very high, degree of care is

required of the carrier,"" or care commensurate with the imdertaking and the cir-

[Tex. Civ. App.] 15 Tex. Ct. Rep. 16, 91 S. W.
657. Under a pleading that defendant's neg-
ligence caused plaintiff's iiljuries, plaintiff

could recover if defendant's negligence con-
tributed witli the negligence of a third per-
son, defendant being liable to the same ex-
tent as though solely negligent. Bragg v.

Metropolitan St. R. Co., 192 Mo. 331, 91 S. "W.

527. Evidence held to require a charge that
If negligence in operating the train and neg-
ligence in falling to furnish a safe road bed
both caused the injury, defendant was liable,

though each act separately was not the prox-
imate cause. Sproule V. St. Louis, etc., R. Co.
[Tex. Civ. App.] 15 Tex. Ct. Rep. 16, 91 S. W.
657.

87. Threatened collision between street

car and train. Galveston, etc., R. Co. v. VoU-
rath [Tex. Civ. App.] 13 Tex. Ct. Rep. 777, 89

S. W. 279. Evidence held to show concurrent
negligence. Louisville R. Co. v. Blum [Ky.]
89 S. W. 186. In an action for causing the
death of an employe while being carried
by one company from work on a road con-
structed by another. It appeared that there
was only one train and that the company
operating it was employed by the one con-
structing the road. It was immaterial which
of the defendant companies actually owned
the work train. Chicago, etc., R. Co. v. Hol-
lis' Adm'r [Ky.] 91 S. "W. 258. Carrier must
be guilty of negligence either alone or in

conjunction with some third person. Bevard
V. Lincoln Traction Co. [Neb.] 105 N. W. 635.

If defendant's negligence contributed to the
injury, it is Immaterial that another's negli-.

gence also contributed. Where a conduotoi
negligently signaled the motorman to cross
the track, the company is not relieved by the
fact that the car would have safely crossed
had not the flagman signaled to stop after It

had started across. Chicago City R. Co. v.

Shaw, 220 111. 532, 77 N. E. 139.

88. Missouri, etc., R. Co. v. Wolf [Tex. Ct.

Rep.] 89 S. W. 778.

80. Where plaintiff was suddenly pushed
from the ear by a passenger who became
angry from being pushed about In a crowded
car, company is not liable. Snyder v. Colo-
rado Springs, etc., R. Co. [Colo.] 85 P. 686.

Where intending passenger was injured by
negligent act of two men in jumping on car
which was backing down to receive passen-
gers, evidence held not to show any negli-
gence on part of carrier. Brioe v. South Cov-
ington & C. St. R. Co. [Ky.] 93 S. W. 37. Held

that company was not liable for injuries due
to explosives placed on the track by boys.
Bevard v. Lincoln Traction Co. [Neb.] 105 N.
W. 635.

90. Chicago City R. Co. v. Shaw, 220 111.

532, 77 N. E. 139.
91. Fingers caught between edges of ves-

tibules. Pullman Co. v. Norton [Tex. Civ.
App.] 14 Tex. Ct. Rep. 869, 91 S. W. 841.

92. Though both are wrongdoers. Pull-
man Co. V. Norton [Tex. Civ. App.] 14 Tex.
Ct. Rep. 869, 91 S. W. 841.

93. Western Maryland R. Co. v. Shivers,
101 Md. 391, 61 A. 618. The wrongful act
of employes cannot be considered as a vis
major. Id.

94. Western Maryland R. Co. v. Shivers,
101 Md. 391, 61 A. 618; Edwards v. Manufac-
turers' Bldg. Co. [R. I.] 61 A. 646. A com-
mon carrier, though not an insurer of the
safety of its passengers, must use the high-
est degree of care. Hamilton v. Metropolitan
St. R. Co., 114 Mo. App. 504, 89 S. W. 893.
That degree of care that a very cautious and
prudent person would exercise under the
same circumstances. Missouri, etc., R. Co. v.
Byrd [Tex. Civ. App.] 14 Tex. Ct. Rep. 65, 89
S. W. 991.

Instruction that carrier could not be held
liable for consequences of an accident
against which it could not have guarded by
the exercise of that high degree of care and
foresight, which very prudent persons would
have exercised under the same circumstances,
approved. Davis v. Galveston, etc., R. Co.
[Tex, Civ, App.] 14 Tex. Ct. Rep. 989, 93 S. W.
222. Carrier by water. Instruction making
defendant an insurer held erroneous. Evers
V. Wiggins Ferry Co., 116 Mo. App. 130, 92
S. W. 118. Though a carrier of pasaeugera
by elevator Is not an insurer of their safety,
he Is required to exercise the highest degree
of care in everything calculated to insure
their safety. Instruction approved. Becker v.
Lincoln Real Estate & Bldg. Co. [Mo. App.]
93 S. W. 291.

95. Although, technically, carriers are
only required to use "ordinary care," an in-
struction requiring them to use a "high de-
gree of care", held harmless in view of the
meaning of ordinary care as applied to car-
riers of passengers. Whittacker v. Brooklyn,
etc., R. Co., 110 App. Div. 767, 97 N. Y. S. 414.

In the performance of the duties imposed by
its contracts with passengers, a carrier is

held to the exercise of the highest degree of
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cumstanees " and consistent with the practical conduct of the business of carriage."^

Where not even ordinary care was used the degree is immaterial.** Knowledge of

the particular danger which caused an accident is not required as a predicate for

negligence in suffering a generally defective thing.'* The violation of regulative

statutes is rebuttable evidence but is not negligence per se.^ The negligence com-

plained of must be the proximate cause of the injury.^

3are. Laub v. Chicago, B. & Q. R. Co. [Mo.
App.] 94 S. W. 550. Applied to passenger
elevator. Shellaberger v. Fisher [C. C. A.]
143 P. 937. Extraordinary care. Anderson
Art Co. V. Greenburg, 118 111. App. 220.
Slight negligence is sufficient to render a
carrier liable for a personal injury resulting
therefrom. Cincinnati, etc., R. Co. v. Bravard
tind. App,] 76 N. B. S99; Chicago City R. Co.
V. Shaw, 220 111. 532, 77 N. E. 139; Brod v.

St. Louis Transit Co., 115 Mo. App. 302, 91
S. W. 993.
Instruction defining degree of ^are to

which carrier is bound held not objection-
able as imposing on defendant a higher duty
than law requires. San Antonio Traction Co.
V. Parks [Tex. Civ. App.] 15 Tex. Ct. Rep.
171, 93 S. "W. 130. An Instr-aotion that de-
fendant is liable if It failed to use ordinary
care is favorable to defendant and it cannot
complain. Indianapolis Traction & Terminal
Co. V. Lawson [C. C. A.] 143 F. 834. An in-
struction that If plaintiff s,cted as a reason-
ably prudent man would under the alrcum-
stance, and the motorman was heedless, care-
less, actedso negligently as to injure plaint-
iff, a verdict should be returned for plaintiff.
Is not prejudicial to defendant. Fischel v.
Metropolitan St. R. Co., 99 N. T. S. 90.

96. That degree which a very prudent per-
son would sxeroise under similar olroum-
stances. O-ilroy v. St. Louis Transit Co. [Mo.
App.] 92 S. "W, 1152. That high degree »)f

prudence as against possible dangers as
would be used by, very caiitious, prudent, and
competent persons under the same or similar
circumstances. St. Louis S. W. R. Co. v.

Parks [Tex. Civ. App.] 14 Tex. Ct. Rep. 232,
90 S. "W. 343; Sreen v. Houston Elec. Co.
[Tex. Civ. App.] 13 Tex. Ct. Rep. 790, 89 S.

W. 442. Which a reasonable man would ex-
-grcise under the circumstances. MacFeat v.

Philadelphia, etc., R. Co. [Del.] 62 A. 898.
97. Paul V. Salt Lake City K. Co. [Utah]

83 P. 563; Illinois Cent. R. Co. v. Johnson
[111.] 77 N. B. 592; Omaha St. R. Co. V. Boe-
sen [Neb.] 105 N. W. 303. Applicable to
street cars. Chicago Union Traction Co. v.

Mee, 119 111. App. 332. Carriers are required
to use the highest degree of care consistent
with the nature of their undertaking. United
R. & Elec. Co. V. Weir, 102 Md. 286, 62 A. 588.

InstrnctlfDn that defendant was required to
do all that human foresight, vigilance, and
eare could reasonably do, in view of the
mode of conveyance adopted to insure safety,
imposes an Impracticable degree of care.
Tri-City R. Co. v. Gould, 217 111. 317, 75 N. E.
493. An Instruction as to the care required,
as "all that human care, diligence and' fore-
sight could reasonably do under the circum-
stances and in view of the character of the
mode of conveyance adopted, held to state
too high a degree of care, as it might be in-
consistent with the practical operation. Tri-
City R. Co. V. Wiedenhoeft, 118 111. App. 581.

98. Where It was shown that a sleeping

I

car company had not exerc.sed ordinary care,
error in imposing upon it too high a degree
of care was not prejudicial. Pullman Co. v.

Norton [Tex. Civ. App.] 14 Tex. Ct. Rep. 869,
31 S. W. 841.

09, Where a passenger was injured by
tripping over a mat, and there was evidence
showing that the mat was practically worn
out, it is error to instruct that plaintiff must
prove that the particular loop had been in a
dangerous condition sufficiently long to
charge defendant with constructive notice.
Spaeth V. Manhattan R. Co., 109 App. Div.
819, 96 N. T. S. 861.

1. Duty imposed by ordinance. Shella-
isrger V. Fisher [C. C. A.] 143 P. 937.

2. No liability can be predi.-iated upon the
absence of a guard rail where the person
irjared deliberately stepped oft and was in-
jured by an opposite going car. North Chi-
cago St. R. Co. V. Canfleld, 118 lU. App. S53.
Crowded 'Condition held not the j)rDxl,tnate
cause, a third person's act tatervening. Mc-
Vay V. Brooklyn, ®tc.,.R. Co., 99 N. T, 3. JJ6.
Where a car Is switched by a "kiekiag"
switch, and, the brake bar breaking, lollldes
with a baggage oar, the !a»,king of the
switch was the proximate cause of the snoi-
dent. Tazoo & M. V. R, Co. v. Roberts UMlia.]
40 So. 481. Failure to furnish a th-oagh
sleeper as per contract is not the proxiir.ate
:ause of an injury received from a fall on
the depot platform while tra-asferrtag. Pall-
man Co. v. Steam [Miss.] 41 So. 383. Failure
to provide vestibuled coa-ihes held not the
proximate cause of injuries of one thrown
from the car where the doors is'suld have
been open If vestibuled. Latimer v. St. Louis
S. W. R. Co. [Tex. Civ. App.] 14 Tex. Ct.
Rep. 542, 90 S. W. 665. Omission to use care
before starting elevator to ascertain whether
passengers are In the act of alighting does
not entitle plaintiff to recover unless it is
proximate cause of injury. Becker v. Lin-
coln Real Estate & Bldg. Co. [Mo. App.] 93
S. W. 291. Negligent act of starting elevator
'held to be proximate cause of injury where
it caused plaintiff to be in danger and in-
duced operator to push her backward, though
such push may have been Immediate cause of
her foot getting caught. Id. Submission of
issue of negligent starting held proper under
the evidence. Id.

Evidence considered: Held Insufficient to
show that the unevenness of the ground was
the proximate cause of plaintiff's injuries.
Truesdell v. Brie R. Co., 99 N. T. S. 694. The
starting of the car berore plaintiff had time
to get Into position held not to be the proxi-
mate cause. Cumberland & W. Elec. R, Co.
V. Thompson, 102 Md. 193, 62 A. 243. Held
sufficient to show that injuries were proxi-
mate result of defendant's negligence in fall-
ing to stop thus compelling passenger to
drive, so that refusal to direct verdict for
defendant was proper. International & G. N.
R. Co. v. Addison [Tex. Civ. App.] 15 Tex. Ct.
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In actions in the Federal courts for injuries. received through the negligence of

a carrier, the law of the supreme court, respecting the degree of care required, con-

trols.* Under a statute making a common carrier liable for the death of a passenger

because of gross negligence of its servants, the term "gross negligence" is satisfied

by proof of willful or reckless disregard of consequences.* Under a statute making

railroad companies insurers of the safety of passengers while "being transported,"

they are under the common-law liability until the "act of journeying" begins.^ The

Nebraska statute so providing does not apply to street car companies,'' nor to one

who has neither come under the carrier's control or indicated an intention to do so.''

In Indiana the carrier cannot relieve itself by Contract from liability for negligence

of its servants.* A person riding with freight on a contract of carriage relieving

the company from all liability is bound thereby,'' but the statutory liability to widow

or children is not thus released.^"

Criminal liability.—Under a statute providing a fi.ne for "gross negligence"

resulting in the death of a passenger, there are degrees of negligence,^^ and the term

"gross negligence" means a gross failure to exercise the high degree of care required

of a carrier.^^

(§ 25). B. Contribuiory negligence}^—The passenger's contributory negli-

gence in failing to use his natural faculties for his own safety absolves the carrier

as to injuries proximately caused ^* but not as to those inflicted in wanton or negli-

Rep. 675, 93 S. W. 1081. Leaving a eliding
door of a car partly closed held not the
proximate cause of plaintiff's injury where,
being crowded, he placed his hand upon It to
protect himself and It was crushed by slid-
ing open. Maillefert v. Interborough Rapid
Transit Co., 98 N. T. S. 207. Held insuffi-
cient to show that plaintiff's condition might
have resulted from a previous accident. Nix
V. San Antonio Traction Co. [Tex. Civ. App.]
15 Tex. Ct. Rep. 592, 94 S. W. 335. Negligence
In permitting a passenger to smoke'wlthin
the car contrary to rules held not the proxi-
mate cause of the injury where it appeared
that plaintiff was Injured by being pushed
from the car during a panic resulting from
the dress of a passenger becoming ignited
by a match carelessly thrown down by the
smoker. Franlzzl v. New York & Q. C. R. Co.,
99 N. Y. S. 281.
Instractlons defining proximate and re-

mote cause, approved. International & G. N.
R. Co. V. Bllyson CTex. Civ. App.] 15 Tex. Ct.

Rep. 580, 94 S. W. 910. Charge held to debar
recovery for suffering due to prior disease.
St. Louis S. W. R. Co. v. Haney [Tex. Civ.
App.] 16 Tex. Ct..Rep. 19, 94 S. W. 386.

3. Not that of the individual state. South-
ern Pac. Co. v. Cavin [C. C. A.] 144 P. 348.

4. Rev. Laws, c. Ill, § 267. Spooner v. Old
Colony St. R. Co., 190 Mass. 132, 76 N. E. 660.

Evidence held sufficient to show gross negli-
gence in operating the car. Id.

5. Not insurers under 5 10,039, c. 47,

p. 2876, Cobbey's Ann. St. 1903, from the time
the passenger places himself within the
charge of the carrier, as held in former opin-
ion, 101 N. W. 1033. Fremont, B. & M. V. R.
Co. V. Hagblad [Neb.] 106 N. "W. 1041.

6. Comp. St. 1903, § 3, art. 1, o. 72. Omaha
St. R. Co. V. Boesen [Neb.] 105 N. W. 303.

7. Hicks V. Union Pac. R. Co. [Neb.] 107

N. W. 798.

8. Pittsburgh, etc., R. Co. v. Higgs, 165
Ind. 694, 76 N. E. 299.

». Hodge V. Rurland R. Co., 97 N. T. S.

1107,
10. A provision in a pass exempting com-

pany from liability for injuries due to the
negligence of its servants does not affect the
statutory act giving the widow and next of
kin a cause of action. Tingley v. Long Island
R. Co., 109 App. Dlv. 793, 96 N. Y. S. 865.

11. Rev. Laws, ,c. Ill, § 267. Dolphin v.

Worcester Consol. St. R. Co., 189 Mass. 270,
75 N. E. 635.

la. An instruction that any failure to use
high degree of care amounts to gross neg-
ligence, properly refused. Dolphin v. "Wor-
cester Consol. St. R. Co., 189 Mass. 270, 75
N. B. 635.

13. See 5 C. L. 537. Consult general law
of Negligence, 6 C. L. 748.

14. Carrier not liable where the passen-
ger could have escaped the. injury by using
ordinary care. MacFeat v. Philadelphia, etc.,

R. Co. [Del.] 62 A. 898. Instruction defining
negligence approved. St. Louis S. W. R. Co.
V. Johnson [Tex. Civ. App.] 15 Tex. Ct. Rep.
813, 94 S. W. 162. Evidence held to sustain
finding that passenger was not guilty of con-
tributory negligence while making journey
necessitated by failure to stop. International
& G. N. R. Co. V. Addison [Tex. Civ. App.] 15
Tex. Ct. Rep. 675, 93 S. W. 1081.
Froxlmatc cause: Riding in cupola of ca-

boose instead of on seats and leaving before
train stopped held not jfroxlmate to Injury
resulting from derailment of other cars.
Southern R. Co. v. Roach [Ind. App.] 78 N. E.
201. When a passenger on an interurban
railway car was thrown therefrom and
killed by the derailing of the car while run-
ning through the open country, the fact that
he was standing on the platform at the time
cannot be held to be the proximate cause of

his death when the evidence does not dis-

close that there was available or reasonably
convenient room on the inside of the car;

that the injury would not have happened had
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gent disregard of the peril into which, his own negligence has brought the passen-

ger," or as to which his negligence had no efficiency " whatsoever." A passenger

must exercise ordinary care for his own safety/' and may assume that conveyances,

stations, and approaches are reasonably safe." He must not assume such fact when

reasonable inquiry would set him right,^" or heedlessly put himself in danger. ^^ In

riding on freight trains.the passenger is said to assume the incidental risks.^^

The foregoing rules are applied in the cases which follow.

Acts done at direction of employes ^^ are not negligent if one of ordinary pru-

dence would rely on such directions under the circumstances.^*

Acts due to impulse of sudden danger ^'^ are not negligent unless devoid of the

common prudence dictated by the situation.^* The carrier is liable for injuries to

a passenger who is induced to jump from a cap by reason of the negligent and terri-

fying acts of its servants from which he may reasonably infer that a wreck is im-

minent.^^

he been on the inside; that he had notice of

a sign prohibiting passengrers from standing
on the platform; or that he was ordered in-

side the car by the company's servants and
refused to go. Cincinnati, etc., R. Co. v.

, Lohe, 6 Ohio C. C. (N, S.) 144.

NOTE. Assumed risk; The courts of some
states use the words "contributory negli-
gence" and "assumed risks" as synonymous,
and the words are so used in this article ex-
cept where noted.

15. Previous negligence of deceased is no
defense where defendant could have pre-
vented the injury by exercising reasonable
care. MacFeat V. Phlla,delphla, etc., R. Co.
[Del.] 62 A. 898. Though a passenger is neg-
ligent in getting into a perilous position, if

the direct cause of his injury is the omls-
Bion of the carrier to use proper care to pro-
tect him after becoming aware of his peril,

the carrier is liable. Evidence sufficient to

go to jury on question of conductor's negli-
gence. Rodgers v. Choctaw, etc., R. Co.
[Ark.] 89 S. W. 468. A passenger who has
placed himself in a dangerous position may
nevertheless recover if the carrier Is guilty
of gross negligence after discovering his
perilous position, hence, not error to refuse
to direct a verdict for defendant where it

appears that the motorman on the rear car
saw plaintiff riding on the bumper consider-
able time before the collision. Chicago City

R. Co. V. Schmidt, 117 111. App. 213. The fact

that one is negligent in attempting to board
a moving car does not license the carrier to

either wantonly or negligently Injure him,
but it must exercise ordinary care to avoid
such injury. Instructions in action against
street railway held erroneous as precluding
recovery if defendant's agents made no ef-
fort to avoid injuring plaintiff after discov-
ering him in a position of peril. Coleman v.

St. Louis Transit Co. [Mo. App.] 93 S. "W. 920.
18. MacPeat v. Philadelphia, etc., R. Co.

[Del,] 62 A. 898. Intoxication does not affect
a passenger's right of recovery unless he
fails to use such care as could be expected
of a sober person under similar conditions.
Illinois Cent. R. Co. v. Proctor [Ky.] 89 S. W.
714; St. Louis S. W. R. Co. v. Parks [Tex. Civ.

App.] 14 Tex. Ct. Rep. 232, 90 S. W. 343.

17. If plaintiff's negligence contributed
proximately in the slightest degree to the
Injury, no recovery can be had. Sweet v.

Birmingham Ry. & Blec. Co. fAIa.] 39 So.
767.

18. Pendelton's Adm'r v. Richmond, etc.,

R. Co., 104 Va. 813, 52 S. B. 574. An instruc-
tion that negligence is the failure of a pas-
senger to use ordinary care for his safety

—

'

that is, such care as an "ordinarily prudent
person" would exercise under similar cir-
cumstances, held correct. St. Louis S. "W. R.
Co. v. Parks [Tex. Civ. App.] 14 Tex. Ct. Rep.
232, 90 S. W. 343.

19. Brettner v. Westchester Eleo. R. Co.,
98 N. T. S. 857; Illinois Cent. R. Co. v. Proc-
tor [Ky.] 89 S. W. 714.

20. Van Ostrand v. Delaware & H. Co., 99
N. T. S. 548; Hunter v. Atlantic Coast Line
R. Co., 72 S. C. 336, 51 S. E. 860.

21. Dieokmann v. Chicago & N. W. R. Co.
[Iowa] 105 N. W. 526; Illinois Cent. R. Co,
V. Proctor [Ky.] 89 S. W. 714; Pendelton's
Adm'r -V. Richmond, P. & P. R. Co., 104 Va.
813, 52 S. B. 574.

22. See post, § 27.

See 5 C. L. 538.
See particular cases in succeeding

23.

24.
notes,

25.
26.

See 5 C. L. 538.
Where a person Is placed In a posi-

tion of danger without fault on his part, he
will not be held guilty of contributory neg-
ligence for failure to use all possible means
for his safety, but only for failure to use
ordinary prudence. Passenger not necessa-
rily guilty of contributory negligence in not
leaving a car Immediately upon discovering
Are Instead of trying to extinguish It. Hess
V. Baltimore & O. R. Co., 28 Pa. Super. Ct.
220. One Is not guilty of contributory neg-
ligence who, in an effort to avoid Immediate
danger, and without fault, puts himself in
the way of another peril, especially where
defendant produced the first perilous condl-
-tion. MacFeat v. Philadelphia, etc., R. Co.
[Del.] 62 A. 898.

27. In action for Injuries to passenger,
who jumped from moving street car because
of fear of impending collision with obstruc-
tion on track, evidence held to require sub-
mission to jury of issue of defendant's neg-
ligence, even though obstruction was so lo-
cated that it would not have endangered car.
McManus v. Metropolitan St. R. Co., 116 Mo.
App. 110, 92 S. W. 176. Instruction allowing
recovery without proof that obstruction was
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Going about siaiions, platforms, trades, or standing cars.^^—A passenger going

upon an obviously defective platform must use care commensurate with the known
or apparent risk.^° It is negligence to stand too near the track to clear the car.^"

To fail to use hand rails is not of itself negligent." One has as much right to go

upon a station platform to signal a train to stop as to board a train.'^ A passenger

killed while standing on the track beside a standing car was not guilty of contribu-

tory negligence as matter of law.*' One crossing tracks to reach a station to take

a train need not exercise the same degree of care as a traveler upon the highway or

a trespasser.'* Crossing tracks without looking or listening may or may not be

negligence, and is a question of fact depending on such circumstances as necessity/''

invitation/' or heedlessness of obvious danger.''' An intending passenger must act

as a person of ordinary prudence would act luider the same circumstances to avoid

injury by waiting in a cold depot/' or where there is no depot.'*

-Boarding the car or veJiicle of transit.—The safety of boarding a street car ap-

parently ready may be assumed.*" It is not negligence to board at the schedule

In plain view of defendant's servants as al-
leged in petition held harmless, even if er-
roneous, the uncontradicted evidence being- to
the effect' that they knew of It. Id. Samfe
held true as to issue of plaintiff having seen
wreck. Id. Fact that actions of persons on
the street giving the alarm and of other pas-
sengers added to plaintiff's alarm, held not
to excuse negligence of defendant's servants.
Requested instruction properly refused. Id.

Not error to submit to jury the circum-
stances which made it reasonably appear to
plaintiff that defendant's train would crash

. into codefendant's street car. Id. Galveston,
etc., R. Co. V. VoUrath [Tex. Civ. App.] 13
Tex. Ct. Rep. 777, 89 S. W. 279.

28. See 5 C. L. 637 et seq.
29. Houston, etc., R. Co. v. McCarty [Tex.

Civ. App.] 89 S. W. 805. An instruction,
that if plaintiff negligently moved about on
an obviously defective platform and was in-
jured thereby he cannot recover, erroneously
refused. Id. There being no evidence that
the platform was so defective as to be dan-
gerous to go upon, an instruction that
plaintiff assumed the risk Incident thereto
properly refused. Id.

30. One is guilty of contributory negli-
gence in standing so near the track as to
be struck by the car which he Is waiting to
take. Neale v. Springfield St. R Co., 189
Mass. 351, 75 N. E. 702.

31. One going down steps leading to an
entrance to a depot is not guilty of contrib-
utory negligence as a matter of law in not
taking hold of a hand railing. Illinois Cent.
R. Co. V. Keegan, 112 111. App. 28.

32. Houston, etc., R. Co. v. McCarty [Tex.
Civ. App.] 89 S. "W. 805.

33. Especially where the car ran by a
switch where it was supposed to stop, Abel
v. Northampton Traction Co., 212 Pa. 329, 61
A. 915.

34. Cranch v. Brooklyn Heights R. Co., 107
App. Div. 341, 95 N. T. S. 169.

35. Where tracks are so arranged that a
passenger must cross intervening tracks to
reach his train, it is not negligence of itself
not to look and listen for approaching
trains, having a right to assume that it was
safe. Illinois Cent. R. Co. v. Proctor [Ky.]
89 S. W. 714. Negligence of a passenger In
walking up the track without looking for an

approaching train. In crossing from depot to
take his train, held for the Jury. Id.

36. Instruction that the fact alone that
decedent pulled his cape over his head in
such manner as only partially to obstruct
his ability to see or hear an approaching
train did not necessarily render him guilty
of contributory negligence, but that the
question was one for the jury, held not erro-
neous when taken m connection with other
instructions given for defendant. St. Louis,
etc., R. Co. V. Cleere [Ark.] 88 S. W. 995.

37. A young man in full possession of his
faculties who attempts to cross the track
ahead of an approaching train with full
knowledge of its approach is guilty of con-
tributory negligence. Dieckmann v. Chicago
& N. W. R. Co. [Iowa] 105 N. W. 526. Evi-
dence that plaintiff, knowing of the ap-
proaching train, attempted to cross the
tracks in a" heedless manner, held sufficient
to sustain a finding of contributory negli-
gence. Pendelton's Adm'r v. Richmond, F.
& P. R. Co., 104 Va. 813, 52 S. E." 574. De-
ceased held guilty of contributory negli-
gence in attempting to pass between freight
cars in search of his passenger train without
making inquiries. Van Ostrand v. Delaware
& H. Co., 99 N. T. S. 548.

38. Gulf, etc., R. Co. v. Turner [Tex. Civ.
App.] 15 Tex. Ct. Rep. 224, 93 S. W. 195. In-
struction that plaintiff would not be required
to use ordinary care to avoid injury by wait-
ing in cold depot, if it was necessary to take
train for which he waited in order to avoid
loss of his ticket, held erroneous. Id.

39. There could be no recovery for the
death of a child from exposure while wait-
ing at a flag station for a night train where
those in charge of the child knew that the
station was not open in the night time and
there were places of shelter near the sta-
tion. Sandifer's Adm'r v. Louisville & N. R.
Co. [Ky.] 89 S. W. 528. Ky. St. 1903, § 784,
does not require railroads to maintain depots
at flag stations during the night time. Id.
Evidence held to sustain finding that plaint-
iff was not guilty of contributory negligence
in protecting himself from cold depot. In-
ternational & G. N. R. Co. V. Addison [Tex.
Civ. App.] 15 Tex. Ct. Rep. 675, 93 S. W. 1081.

40. Boarding an open car on the side next
the waiting place and when the step was
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time, though before readiness to depart," but loitering in a poised position is neg-

ligence.*^ If one who enters a car as a passenger knows or should know from the

circumstance, that it is to be attached to other cars, he assumes the risk ordinarily -

incident to the coupling of the cars.** It was not contributory negligence for a

driver to go upon a ferry boat at the invitation of the ferryman, though hei knew

the boat was not fastened to the bank;**

Boarding at wrong place is negligent, if voluntary or without inquiry,*" unless

invited.*"

Boarding moving train or car." It is not negligence per se for a passenger to

attempt to board a moving street car.*'

Biding or being in dangerous position or placed"—It is not negligence per se

to pass by the first vacaat seat in a street car just starting,^" or to stand without

holding,^^ or to ride in a rear facing seat provided for passengers."^ Where a pas-

senger is in an unauthorized place he is not entitled to the high degree of care due

from a carrier to a passenger,"^ if he knows of the danger,"* otherwise, where under

necessity and with the consent of the conductor he places himself in a place more dan-

gerous than usual."" Though a caboose be provided for shippers of stock, it is not

negligence as a matter of law for them to ride on the engine."" When it is stipu-

lated that riding in certain places is prima facie negligence, a mere rule of evidence.

lowered and bar raised, held within the rule

as to assuming safety so that carrier was
liable for dropping the bar. Brettner v.

Westchester Blec. R. Co., 98 N. T. S. 857.

41. It Is not contributory negligence for

a passenger to take his train standing at

the station, the time of departure having ar-
rived, although as a fact the train was not
ready to start. Tazoo & M. V. K. Co. v.

Roberts [Miss.] 40 So. 481.

42. Where decedent stood with one foot
on the step of the car and the other on the
platform conversing for a few minutes, and
was suddenly thrown under the car, an in-

struction that If decedent's position contrib-
uted to his death he could not recover "un-
less defendant discovered, or ought to have
discovered, his dangerous position" was
prejudicial to defendant. Kansas City South-
ern R. Co. V. MoGInty [Ark.] 88 S. W. 1001.

4S. Not error to Instruct that he assumed
risks "usually" Incident to coupling, that
word being synonymous with "ordinarily."

Kt. Louis S. W. R. Co. v. Morrow [Tex. Civ.

App.] 93 S. W. 162. Facts held not to call for
charge on assumed risk. Id. Requested
charge properly refused. Id.

44. Wilson V. Alexander, 115 Tenn. 125, 88

S. W. 935.

45. One who attempts to board at an un-
usual place cannot recover. Smith v. Bir-
mingham R., Light & Power Co. [Ala.] 11 So.
307.

46. One who attempts to board at an un-
usual place without knowledge or Invita-
tation of carrier cannot recover for injuries
due to jerk of car. Smith v. Birmingham
R., Light & Power Co. [Ala.] 41 So. 307.

47. See 5 C. L. 538.

48. An absolute Instruction for defend-
ant, therefore, error where plaintiff has not
abandoned the count to which It Is appli-

cable. Pope V. Chicago City R. Co., 113 111.

App. 503. One attempting in the night to

board a car running Ave or six miles per
hour while Incumbered with a bundle Is

guilty of contributory negligence. Smith v.

Birmingham R., Light & Power Co, [Ala.] 41
So. 307; Schmltt v. St. Louis Transit Co., 115
Mo. App. 445, 90 S. W. 421. An absolute in-
struction that It Is negligence Is not preju-
dicial to defendant. Id.

49. See 5 C. L, 539.
50. The fact that a passenger on a street

car passed an empty seat and proceeded up
the aiale does not amount to negligence per
se so as to preclude a recovery for injuries
received from negligently starting the oar.
Weeks v. Boston Bl. R. Co., 190 Mass. 563, 77
N. B. 654.

61. Whether a passenger standing in a
crowded street car without holding onto a
strap Is guilty of contributory negligence Is

question of fact. Error to Instruct that he
was not guilty as a matter of law. Butler
v. New York City R. Co., 109 App. Div. 658,
96 N. Y. S. 254.

52. Spooner v. Old Colony St. B. Co., 190
Mass. 132, 76 N. B. 660.

53. As where walking up the side track
to take train instead of crossing directly
over. Illinois Cent. R. Co. v. Proctor [Ky.]
89 S. W. 714.

64. Plaintiff held not negligent In re-
maining on hurricane deck of boat after cap-
tain had given verbal orders to passengers to

go below, where he did not hear the order or
know that It had been given. Instruction
held erroneous. Bvers v. Wiggins Ferry Co.,

116 Mo. App. 130, 92 S. W. 118.

65. Company is liable for injury received
by a passenger standing on the footboard
coming in contact with a pole, where he was
standing there because of the crowded con-
dition of the car and with the conductor's
consent. Brennan v. Traction Co., 27 Pa.
Super. Ct. 188. A passenger who enters the
baggage compartment of a double car at the
conductor's Invitation to warm, is entitled to
the same protection as If riding In the pas-
senger compartment. Wood v. New York,
etc., R. Co., 109 App. Dlv. 770, 96 N. Y. S. 419.

66. Missouri, etc, R. Co. v. Avis [Tex. Civ.
App.] 14 Tex. Ct. Rep. 519, 91 S. W. 877.
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not -of liability, is created."^ Where the contract of carriage requires the shipper

to assume the entire charge of the stock, he is authorized to ride in the car with the

stock, unless the contract negatives such right."*

Biding on the platform "' or on the running hoard "^ of a street car is not neg-

ligence per se but depends on the circumstances. Some states hold that he "assumes

the risk," °^ at least if he knows of a rule against so doing,"'* or needlessly does so.°^

Unusual risks are hot assumed.'* One riding on the running board must exercise

reasonable care to avoid known dangers.®' The fact that there is or is not room
in the car may be important.'* If a carrier accepts a passenger who is obliged to

57. A provision In the contract for ship-
ment of cattle that the person In charge of
them will only be carried In accordance with
the rules printed on the back thereof, and
that a failure to observe such rules shall be
prima facie evidence of negligence on his
part, does not necessarily preclude a recov-
ery because of such a violation, but merely
shifts the burden of proof on the question of
lontrlbutory negligence; Missouri, etc., R.
Co. V. Avis [Tex.] 15 Tex. Ct. Rep. 756, 93

S. W. 424. Rule that such person shall ride
only In the caboose. Id.

68. Hence not guilty of negligence in so
doing. Lake Shore & M. S. R. Co. v. Teeters
[Ind.] 77 N. B. 599. Where the contract of
carriage requires a shipper to ride "on the
train svitli the animals," and he is charged
with such duties as require him to be in the
car with them, he is not preoludeM from re-

covery for negligence on the ground of con-
tributory negligence or assumption of risk.

Evansville S; T. H. R, Co. v; Mills [Ind. App.]
77 N. E. 60S.

59. See 5 C .L. 539. Chicago Union Trac-
tion Co. V. Lawrence, 113 111. App. 269. Evl-
aence that plaintiff went to the platform to
see why the car did not stop according to
her signal and remained there after the con-
ductor gave another signal is insufficient to
authorize a binding instruction. Alton R.,

Gas & Blec. Co. v. Webb, 219 111. 563, 76 N. B.
687. One Is not guilty of negligence per se
in stepping apon the bumper of a standing
street 2ar to make way for alighting pas-
sengers, sspecially where he did not know
that another car was following. Chicago
City R. Co. V. Schmidt, 217 111. 396, 75 N. B.
383, afg. 117 111. App. 213. Standing on
platform of interurban car when running
through the open country not proximate
cause of injury resulting from the derailing
of the car. Cincinnati, etc., R. Co. v. Lohe, 6

Ohio C. C. (N. S.) 144.

60. See 5 C. L. 539. Mason v. Boston & N.
St. R. Co., 190 Mass. 255, 76 N. B. 717. Where
it appears that plaintiff was struck by wagon
while on the running board, but before he
had been given reasonable opportunity to
enter the car, he is not guilty of contribu-
tory negligence as a matter of law. Walsh
V. Interurban St. R. Co., 98 N. Y.. S. 656. Evi-
dence held to show contributory negligence
in boarding a car so crowded that it was
necessary to stand on the running board.
Mullane v. New York City R. Co., 99 N. T. S.

798. A boy, riding on the running board of
a street car, and putting one foot to the
ground and jerking it up again for amuse-
ment, is guilty of negligence if of sufficient
discretion to understand the danger. El
Paso Blec. R. Co. v. Kltt [Tex. Glv. App.] 14
Tex. Ct. Rep. 344, 90 S. W. 678.

01. Rice v. Philadelphia Rapid Transit
Co. [Pa.] 63 A. 419. Hence no recovery,
though thrown off by a sudden jerk. Id. A
person standing on the platform of a street
car assumes the risks ordinarily incident to
the position. Keefer v. Brooklyn Heights R.
Co., 97 N. Y. S. 841.

62. The fact that a carrier habitually per-
mitted passengers to ride upon the platform
did not amount to a waiver of the rule re-
quiring them to assume the risk. McDon-
ough V. Boston Bl. R. Co. [Mass.] 78 N. B.
141. A passenger riding on the front plat-
form of a street car with knowledge of a
rule requiring passengers so riding to as-
sume all risks cannot recover for an injury
received while so riding. Id. If a passen-
ger has knowledge of a rule r2q'.iiring all
who ride upon the front platform of the
car to assume the risks. It Is immaterial
whether he saw the sign on the particu-
lar car upon which he was Injured. Id.

A passenger riding on the platform of a oar
with knowledge of a rule that passengers so
riding did so at their risk liannot recover for
injuries received, especially if there is room
within the car iPike v. Boston EI. R. Co.
[Mass.] 78 N. B. 497), anless such rule has
been waived by the company (Id.). Proof
that passengers frequently ride thereon does
not show waiver. Id. Collection of fare with-
out objecting to passenger's presence there-
on does not constitute a waiver. Id.

63. A passenger standing on the run-
ning board of a street oar when there is

room inside assumes the risks of the posi-
tion. Burns v. Johnstown Pass. R. Co., 213
Pa. 143, 62 A. 564.

64. A person standing on a running board
of a street car assumes the ordinary risks In-
cident to the position. Does not assume the
risks arising from unusual jerking, etc. Ver-
rone V. Rhode Island. Suburban R. Co. [R. I.]

62 A. 512.

05. Held that by the exercise of reason-
able care plaintiff would not have been hit
by the pole. Burns v. .Tohnstown Pass. R.
Co., 213 Pa. 143, 62 A. 564. Care commensu-
rate with the dangers of his position. Depew
V. New York City R. Co., 98 N. Y. S. 276.

66. A person standing on the step of a
street car when there is room Inside the car
IS guilty of contributory negligence and can-
not recover for an injury resulting unless
the'carrier Is guilty of wanton negligence.
Chicago City R. Co. v. Albrecht, 114 111. App.
474. On running board. No seat within.
Horan v. Rockwell, 96 N. Y. S. 973; Abel v.

Northampton Traction Co., 212 Pa. 329, 61 A.
916. , It la not negligence per se to stand on
the platform of a crowded street car, espe-
cially where invited to board by the con-
ductor. Alton Light & Traction Co. v. Oliver,
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stand on the running board/' or knowingly permits a passenger to ride in such

places, it must use extraordinary care to protect him,"' but if such is a place not

intended for passengers and manifestly dangerous, it is negligence to ride there,*'

although by custom passengers do so.'" It may be inferred from a failure to hold

or brace one's self.'^

Ridiru/ on platform of railroad trainJ^

Going about on cars or from car to car is negligent when done in. a dangerous

way and without necessity,^' but not when invited.''*

Allovnng body to project ''^
is negligence if there is no reason or occasion for

so doing,''* and it is projected far enough,''' or for a time long enough,'"' to be dan-

gerous, it being dependent on the circumstances.''^ Projecting an arm beyond the

seat is not necessarily negligent.*"

Acts attendant on alighting and departing.
^'^—A passenger must use reasonable

care in alighting *^ doing so with reasonable expedition,*' and has a right to assume

217 111. 15, 75 N. B. 419. Not when the car is

crowded. Verroiie v. Rhode Island Suburban
R. Co. [R. I.] 62 A. 512.

67. Verrone v. Rhode Island Suburban R.
Co. [R. I.] 62 A. 512.

68. Horan v. Rockwell, 96 N. T. S. 973.

Liable for permitting trolley poles to be so
near the track as to endanger passengers on
passing cars. Salmon v. City Elec. R. Co.,

124 Ga. 1056, 53 S. E. 575.
69. Columbus R. Co. V. Muns, 6 Ohio C. C.

(N. S.) 236.

70. Custom does not excuse where the
danger is manifest. Columbus R. Co. v.

Muns, 6 Ohio C. C. (N. S.) 236.

71. Evidence held insufBcient to show that
plaintiff's intestate was free from contribu-
tory negligence where it appears that he
was on platform, and nothing to show how
he was holding or bracing himself. Depew
V. New York City R. Co., 98 N. T. S. 276.

Evidence that plaintiff stood upon the plat-
form, knowing the car was about to round a
curve, and made no effort to protect himself,
held sufficient to show contributory negli-
gence. Keefer v. Brooklyn Heights R. Co., 97
N. Y. S. 841. Passenger thrown from plat-
form of street car held guilty of contribu-
tory negligence in releasing his hold on
handhold for purpose of paying his fare.
South Covington & C. St. R. Co. V. Physioc
[Ky.] 92 S. "W. 305.

72. See 5 C. L. 539.

73. A passenger is guilty of contributory
negligence who deliberately swings out
from the step of a car for the purpose of
going into one in front while the car is in
motion. Court properly directed verdict for
defendant. Hewes v. Chicago, etc., R. Co.,
217 111. 500, 75 N. E. 515, afg. 119 111. App. 393.
Plaintiff held guilty of contributory negli-
gence in not discovering that there was no
car attached before stepping off the rear
coach. Hunter v. Atlantic Coast Line R. CO.,
72 S. C. 336, 51 S. E. 860.

74. Evidence that plaintiff attempted to
cross from the grip car to the trailer at the
invitation of the conductor in ignorance that
the cars were about to make a turn is suffi-
cient to sustain a ilnding against contribu-
tory negligence. Chicago City R. Co. v. Mo-
Caughna, 117 111. App. 638.

75. See 5 C. L. 540.

76. Evidence held conclusive of contribu-
tory negligence in leaning out of the car,
there being no occasion for such act. Wichita
R. & Light Co. V. Curamings [Kan.] 84 P. 121.

77. Evidence that plaintiff's arm projected
out of the window without proof of the ex-
tent does not show contributory negligence
as a matter of law. Goller v. Fonda, etc., R.
Co., 96 N. Y. S. 483.

78. A passenger smoking on the rear plat-
form of a 'street oar is not guilty of contrib-
utory negligence as a matter of law in mo-
mentarily projecting his head beyond the car
to spit. Salmon v. City Elec. R. Co., 124 Ga.
1056, 53 S. E. 575.

79. Permitting his arm to protrude be-
yond the edge of the car. George & T. R.
Co. V. Smith, 25 App. D. C. 259.

80. A passenger is not guilty of contribu-
tory negligence as a matter of law in per-
mitting his arm to project between the slats
back of his seat so as to be injured by slid-
ing door. Wood v. New York, etc., R. Co., 109
App. Div 770, 96 N. Y. S. 419.

81. See 5 C. L. 540, n. 68.

82. Truesdell v. Erie R. Co., 99 N. Y. S.

694. Instructions approved, and requested in-
structions held covered by main charge. St.

Louis S. W. R. Co. v. Johnson [Tex. Civ. App.]
15 Tex. Ct. Rep. 813, 94 S. W. 162. It is not
negligence to alight from a standing car
facing the rear. Birmingham R., Light &
Power Co. v. Handy [Ala.] 39 So. 917.

83. In considering whether a passenger
used due diligence in alighting, the jury
may consider the fact that she was accom-
panied by three small children and had a
heavy valise. St. Louis, etc., R. Co. v. Ross
[Tex. Civ. App.] 14 Tex. Ct. Rep. 89, 89 S. W.
1105. An instruction basing plalntifE's right
to recover upon whether she told coniiuctor

'

that she had three children and- a valise
with her properly refused where the fact
was known. Id. An allegation of negli-
gence for failure to stop a sufficient length
of time to permit plaintiff to_ alight is not
sustained where it appears that after plaint-
iff reached the steps she returned to tlie car
after her umbrella and the train started in
the meantime. Dunning v. Lake Erie & W.
R. Co. [Ind. App.] 77 N. B. 1049. Nor by evi-
dence that it did not stop sufficient time to
allow others to alight. Id.
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that the place to alight is safe, unless it is obviously dsjigerous,** the rule being that

the passenger should be careful in stepping to the platform f^ or alighting from a

high step ** and should look where he steps. '^ , Notice of intention to alight at a

regular station need not be given.** x4.rising from the seat and walking to the steps

or door,*** descending to the lower step/" jumping down to the platform,"^ walking

around the rear of a street car,'- or crossing over a standing train,'"* have been held

not negligent. Care in alighting is for the jury upon the circumstances."* Acts

otherwise negligent may be prudent if done pursuant to invitation or direction of

the carrier's servants.""

84. MobUe Light & R. Co. v. Walsh [Ala.]
40 So. 559-. A passenger has a right to as-
sume from the stopping of the car for him
to alight that it has been stopped at a plpce
where he can alight safely by using due
care. .Indiana Union Traction Co. v. Jacobs
[Ind.] 78 N. E. 325. Instruction held errone-
ous as charging an alighting passenger with
contributory negligence as a matter of law
Irrespective of whether the place was obvi-
ously dangerous. Mobile Light & R. Co. v.

"Walsh [Ala.] 40 So. 560. An instruction that
if plaintiff alighted on one side and injured
could have alighted on the other side In

safety, she cannot recover, properly re-

fused as Ignoring knowledge that It was
dangerous to alight as she did. ' Id. If an or-

dinarily prudent person would have alighted

where plaintiff alighted she was not guilty of

negligence. Id.

85. For Jury whether stepping between
car and platform in a crowd was negligence.

Windels v. Interborough Rapid Tra.nsit Co.,

98 N. T. S. 854. Contributory negligence in

alighting upon a defective platform held un-

der the evidence for the jury. Crowe v.

Michigan Cent. R. Co. [Mich.] 12 Det. Leg.

N. 893, 106 N. "W. 395. Whether plaintiff was
guilty of contributory negligence in alight-

ing at the place where she did, held, under
all the facts, to be for the jury. Indiana
Union Traction Co. v. Jacobs [Ind.] 78 N. B.

325.
80. Evidence held insufBclent to show

plaintiff's freedom from negligence in alight-
ing from high step of car without assist-

ance. Truesdell v. Erie R. Co., 99 N. T. S.

694. Where a passenger knowingly attempts
to alight at a place where the street is

nearly three feet below the step, or by look-
ing would know, he is guilty of contributory
negligence. Indianapolis Traction & T. Co.
V. Pressell [Ind. App.] 77 N. B. 357.

87. Plaintiff held guilty of contributory
negligence in alighting without looking
where she was going to step. Quinlan v.

Newton& B. St. R. Co. [Mass.] 77 N. E. 486.

88. A passenger Is not guilty of contrib-

utory negligence as a matter of law in at-

tempting to get off at a regular station with-
out giving notice. O'Dea v. Michigan Cent.
R. Co. [Mich.] 12 Det. Leg. N. 718, 105 N. W.
746.

89. Grifiln v. Pacific Blec. R. Co. [Cal.

App.] 82 P. 1084. It is not negligence per se

to arise from a seat and step to the side of
a slowly moving car for the purpose of get-
ting upon the running board to alight when
the car stopped. Davis v. Camden, etc., R.
Co. [N. J. Law] 63 A. 843.

90. A passenger is not guilty of contribu-
tory negligence as a matter of law in de-

soendilng to the lower step of a car prepara-
tory to alighting. Especially where such
person had been standing in the vestibule
because of the crowded condition of the car,
and where the car Is moving slowly. Wabash
Kiver Traction Co. v. Baker [Ind.] 78 N. E.
196.

01. An instruction that if the injured per-
son in jumping from the car steps to the
platform did what an ordinarily careful and
cautious person would' not have done, etc.,

sufficiently submits the question of negli-
gence. Missouri, K. & T. R. Co. v. Wolf
[Tex. Civ. App.] 14 Tex. Ct. Rep. 52, 89 S. W.
778. A passenger is not guilty of contribu-
tory negligence as a matter of law in jump-
ing Instead of stepping from a car. Trues-
dell V. Erie R. Co., 99 N. T. S. 694.

92. One who has just alighted from a
street car held negligent in passing around
the rear end without waiting to see whether
there was an approaching car. Hornstein v.

United R. Co. [Mo.] 92 S. W. 884.

03. A passenger who on alighting finds her
way blocked by another train and followed
other passengers who crossed the platform
of the standing train is not guilty of con-
tributory negligence as a matter of law,
especially where it appears that conductor
told her to "come on." O'Brien v. Brooklyn
Heights R. Co., 109 App. Div. 833, 96 N. Y. S.

857.

94. Evidence held to warrant submission
of issue of contributory negligence in alight-
ing from car to jury. Mix v. San Antonio
Traction Co. [Tex. Civ. App.] 16 Tex. Ct.
Rep. 592, 94 S. W. 335. Evidence held to re-
quire the submission of the question of con-
tributory negligence In alighting to the jury.
Mobile Light & R. Co. v. Walsh [Ala.] 40 So.
559.

OS. See, also, cases cited to paragraph fol-*
lowing. An instruction using the words "that
defendant' did issue such an invitation" to
alight held misleading. Mobile Light & R.
Co. V. Walsh [Ala.] 40 So. 560. Instruction
held erroneous as ignoring right of passen-
ger to rely upon implied assurance of aris-
ing from implied invitation to alight. Id.

Bvldenoe held to require the submission of
the question of invitation to alight to the
jury. Id.

Stopping; of car at or near place signalled
for is an invitation to alight. Mobile Light
& R. Co. V. Walsh [Ala.] 40 So. 560. A
standing trolley car is an invitation for a
passenger to alight and he has a right to

assume that the car will not move while he
is openly and expeditiously so doing. Davis
V. Camden, etc., R. Co. [N. J. Law] 63 A. 843.

The calllngr of "Butler Hospital" was an in-

vitation to alight and justified plaintiff in
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Leaving moving train or car " is not negligence as a matter of laV It de-

pends upon the circumstances of the case,"^ even when done at direction or invita*

tionj^" or after warning.^ When done against wamiag " or voluntarily,^ or heedlessly

vnthout common prudence,* it is negligence. An invitation to alight or a reasonable

appearance of safety warrants an assumption of safeiy," but a custom not known

supports no such dssumption,^ and one must use his own knowledge and Judgment.'

Neither slowing up,* nor calling the station and opening the door,* is an invitation

to alight.

Alighting at wrong station or unusual place.^" Whether this be negligence de-

pends on the circimistances.'-'^ It is not the duty of carriers to prevent passengers

from alighting at tmusual stops.*^ One put down at the wrong station must exercise

ordinary care in choose his means of transportation and in the prosecution of a jour-

ney to his destination necessitated by failure to stop.^'

believing she could alight safely. Tilden v.

Rhode Island Co. [R. I.] 63 A. 675.

86. See 5 C. li. 640.

97. Southern R. Co. V. Clariday, 124 Ga.
958, 53 S. B. 461; Wabash River Traction Co.
V. Baker [Ind.] 78 N. B. 196. Slowly moving
train. King v. Tazoo & M. V. R. Co. [Miss.]
39 So. 810; Paul V. Salt Lake City R. Go.
[Utah] 83 P. 563.
Contra: A passenger attempting to board

or alight from a car must see that the car
has stopped, and must use care to avoid dan-
ger. Waller v. Wilmington City R. Co. [Del.]
61 A. 874.

98. United R. & Bleo. Co. V. Weir, 102 Md.
286, 62 A. 588. Whether plaintiff was guilty
of contributory negligence in attempting to

alight from a slowly moving car properly
left to the Jury. Id. Evidence held insufH-
oient to show contributory negligence as a
matter of law. Hoyt v. New York, etc., R.
Co. [Conn.] 63 A. 393. Evidence held insuffi-

cient to show negligence. Margo v. Pennsyl-
vania R. Co., 213 Pa. 463, 62 A. 1079.

S9. Whether a boy was guilty of negli-
gence in attempting to alight from a slowly
moving train at the order of the conductor is

a question of fact for the jury. Court erred
in giving a peremptory instruction for de-
fendant. Fore V. Alabama & V. R. Co.

.
[Miss.] 39 So. 493. Whether plaintiff was
guilty of contributory negligence in attempt-
ing to alight from a slowly moving train,

having been invited to do so by a porter and
to prevent being carried by. Is for the jury.
King V. Tazoo, etc., R. Co. [Miss.] 39 So. 810.

1. It is not negligence as a matter of law
to step from a slowly moving train in the
night time onto a dark platform (Kansas
City, etc., R. Co. v. Matthews, 142 Ala. 298, 39
So. 207), nor to step off on the left foot the
train moving to the left (Id.), even if warned
(Id.).

2. A passenger in stepping from a moving
train after warning held guilty of contribu-
tory negligence. Harvey v. Chicago & A. R.
Co. [111.] 77 N. B. 569.

3. A passenger is guilty of negligence In
voluntarily alighting from a moving car.
Joyce V. Los Angeles R. Co., 147 Cal. 274, 82
P. 204.

4. Where It appears that plaintiff know-
ingly stepped from a moving train without
effort to ascertain its speed and at the same
time holding a parcel In one hand and her
skirts In the other, she was guilty of con-
tributory negligence as a matter of law.

Dunning v. Lake Brie & W. R. Co. [Ind.
App.] 77 N. B. 1049. It Is negligence for one
to step from a moving car upon the track of
opposite bound cars without looking for such
cars. North Chicago St. R. Co. v. Ganfleld,
118 111. App. 853. A passenger is guilty of
contributory negligence In attempting to
alight from a moving train at a time when
an ordinarily prudent person similarly situ-
ated would not attempt to alight. Sweet v.

Birmingham R. & Blec. Co. [Ala.] 39 So. 767.
6. Jury may consider the fact that it was

dark, that the plaintiff felt no motion and
believed it was stopped, that he got off at a
point indicated as the depot by the officials.

Baltimore, etc., R. Co. v. Mullen, 217 111. 203,
75 N. E. i74. It is not negligence per se to
alight from a moving train in the darkness
at the direction of an official or in the be-
lief that it has stopped. Id.

6. Evidence of a custom for passengers to
alight at a particular stop, not a general
alighting station, is not admissible where the
one injured while alighting knew nothing of
the custom and was not misled. Margo v.

Pennsylvania R. Co., 213 Pa, 463, 62 A. 1079.
7. One who steps from a moving train is

guilty of contributory negligence though he
was led to believe that the train had stopped
from the calling of the station and the open-
ing of the vestibule door. Mearns v. Central
R. Co. [C. C. A.] 139 P. 543.

8. The slowing up of a train for a sta-
tion Is not an invitation to passengers to
alight while it is moving or to place them-
selves In a dangerous position. Sweet v. Bir-
mingham R. & Elec. Co. [Ala.] 39 So. 767.

9. The calling out of the station and the
opening of the vestibule door do not consti-
tute an invitation to alight while the train
is in motion or an assurance that the train
has stopped. Mearns v. Central R. Co. [C. C.
A.] 139 F. 543.

10. See 5 C. L. 541.
11. Evidence held sufficient to sustain a

verdict that plaintiff was not guilty of con-
tributory negligence in alighting on the side
opposite the station. Murphey v. Southern
Pac. Co. [Cal. App.] 83 P. 299. Whether pas-
senger, in leaving train at wrong platform
and in hiS subsequent movements in attempt-
ing to regain it, exercised reasonable care,
held for the jury. Daub v. Chicago, etc., R.
Co. [Mo. App.] 94 S. W. 550.

18. Margo V. Pennsylvania R. Co., 213 Pa.
463, 62 A. 1079.

13. Injuries naturally received by him
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Leaving train en route.—Ordinarily a passenger's place is in the, cars provided

for his carriage and the cases in which he may temporarily leave the cars at inter-

mediate points without being guilty of negligence are exceptions to the general

ruJe.^* When invited by the carrier he may leave the train at a meal station to obtain

a meal, and may on such occasion walk along the platform for exercise, and if he

is injured while in the exercise of reasonable care, by a negligent defect existing at

a place which the carrier should have anticipated would be used for such a purpose,

the carrier is liable.'-'

§ 36. Care and condition of premises.^"—Eeasonable care in the maintenance

of their station and platform is due from the carrier,'^ or, as sometimes said, the

same degree of care in providing for their safety, when engaged in proper acts, in

the effort to board trains, as when upon the train,'^ to which end it must not omit'

reasonably safe and comfortable stations,'" approaches thereto,^" platforms or places

for taking up and setting down passengers,^' and is not absolved by the fact that it

has merely the use of such facilities.^^ The decree of care becomes imimportajit

whUe pursuing such a course are within the
contemplation of the parties as a result of
the rjarrier's failure of duty and are the
proximate result of such failure. Interna-
tional & G. N. R. Co. V. Addison [Tex. Civ.

4.PP.] 15 Tex. Ct. Rep. 675, 93 S. W. 1081.
Failure to stop train held proximate cause
of injuries to plaintiff resulting from ex-
posure to «old weather while driving to his
dsstinatlbn. Id. He did not assume risk by
Srivtng to destination. Id.

^neatlon for jury: Under the evidence, the
lu«st.lon whether plaintiff, fifteen years old,
wbo Tsralked back after being carried beyond
her destination, acted reasonably for her sit-
uation and age, was for the Jury. Chesa-
peake & O. R. Co. V. Liynch [Ky.] 89 S. W.
517.

14. Laub V. Chicago, etc., R. Co. [Mo.
App.] 94 S. W. 650. A passenger voluntarily
and from curiosity or caprice leaving the
train at a way station on a dark night, with
knowledge that it will pull down to another
platform, is guilty of contributory negli-
gence barring a recovery for injuries sus-
talnsd In attempting to regain it. Instruc-
t!on held erroneous. Id.

15. Laub V. Chicago, etc., R. Co. [Mo. App.]
}4 S. W. 550.

le. See 5 C. li. 541.

17. Due regard being had for the probable
langers arising from the use to which they
are put. Crowe v. Michigan Cent. R. Co.
[Mich.] 12 Det. Leg. N. 893, 106 N. W. 395.
Carrier must use reasonable care In main-
taining its station in a safe condition.
Scholtz V. Interborough Rapid Transit Co., 95
N. T. S. 657. An instruction imposing highest
degree of care held erroneous. Pittsburg,
etc., R. Co. V. Harris [Ind. App.] 77 N. E.
1051.

18. Injured on station platfornr where he
had alighted to procure ticket at direction of
conductor. Johnson v. Texas Cent. R. Co.

[Tex. Civ. App.] 15 Tex. Ct. Rep. 807, 93 S.

W. 433.

19. A passenger may recover for Injuries

sustained by him resulting from the car-
rier's failure to warm the waiting room, pro-
vided he uses reasonable care to protect him-
self from cold while there. Instruction held
not objectionable for failure to reciuire pas-

7Curr. Law— 87.

senger to exercise such care where court
charged fully on that subject. International
& G. N. R. Co. V. .4.d(iison [Tex. Civ. App.] 15
Tex. Ct. Rep. 675, 93 S. W. 1081. Refusal to
direct verdict for defendant held proper. Id.

A railroad company must furnish a suitable
waiting room for passengers and keep It

open for all trains which receive pass^engers.
Chicago & A. R. Co. v. Walker, 217 111. 505,
75 N. B. 520, 118 IH. App. 337.

20. Carriers must exercise reasonable care
to provide safe approaches to the station.
Schlessinger v. Manhattan R. Co., 98 N. T. S.

840. "Whether a carrier has exercised rea-
sonable care In keeping the steps laading -to

the depot free from ice and snow ia for the
jury. Illinois Cent. R. Co. v. IC«egan, 112 111.

App. 28. The duty required of a carrier to
keep the entrance to Its depot free from
snow and Ice Is greater than that of a mu-
nicipality In regard to the streets, though
both are expressed by the term "reasonable
diligence." Id.

21. Carrier must provide a safe platform
at a flag station as well as at a regular sta-
tion. Pineus v. Atlantic Coast .Line R. Co.,
140 N. C. 450, 53 S. E. 297. Question of lights
on platform and their sufficiency held, under
the evidence, to be for the jury. Laub v. Chi-
cago, etc., R. Co. [Mo. App.] 94 S. W. 550. A
hole six inches deep and containing a loose
object, In a platform where passengers are
obliged to alight Is a negligent defect. Crowe
V. Michigan Cent. R. Co. [Mich.] 12 Det. Leg.
N. 893, 106 N. W. 395. It is not negligence
for a street car company to construct a cross-
ing level with Its rails where the street is
level except for the rails. Sweet v. Detroit
United R. Co. [Mich.] 12 Det. Leg. N. 575, 105
N. W. 132.

22. A carrier must use ordinary care to
keep and maintain a platform used for re-
ceiving and discharging passengers In a rea-
sonably safe condition (Houston, etc., R. Co.
V. McCarty [Tex. Civ. App.] 89 S. W. 805),
though built and controUed by a stranger
(Id.), and this applies to approaches con-
structed by others If constantly and notori-
ously used by patrons (Id.). As where built
by the city. Schlessinger v. Manhattan B.
Co., 98 N. T. S. 840. Especially where they
take no steps to warn passengers. Id.
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when there is a breach of an absolute duty.^' It is not negligence per se to so ar-

range the railroad station that passengers must cross the tracks to take their train.^*

Where the space between the platform and train is such as requires warning to be

given, the warning need not be a personal one but such as would ordinarily be heard

by passengers paying ordinary attention to whalt is going on around them.^° The

mere existence of defects in platforms '" or passways,^^ or of holes beside a place for

alighting,^* is not negligence. It is a question of fact.^° The carrier either must or

should have known of them.'°

Penal regulations.—The Georgia statute making it a crune for a carrier to fail

to provide pure drinking water for passengers is within'the police power.'^ An in-

dictment under a statute for failing to provide a suitable and convenient waiting

room is not bad for specifiying the particulars of insufficiency.'^ Conditions remote

in time cannot be shown in such a prosecution.^' The sufficiency of accommodations

under such a statute is a question dependent on the magnitude of traffic.'* But
it need not accommodate any but passengers.''

§ 37. Means and facilities of transportation '® such as depots/^ cars '* and

23. An instruction that If defendant pro-
vides a safe means of egress and a conveni-
ent place to alight it discharges its duty is

not open to the objection that it requires the
defendant to use only ordinary care, since
if as a fact it is safe no question as to de-
gree of care can arise. Moody v. Boston, etc.,

R. Co., 189 Mass. 277, 75 N. E. 631.

24. Diecltmann v. Chicago. & N. W. R. Co.
[Iowa] 105 N. W. 526.

25. Coogan v. Interborough Rapid Transit
Co., 99 N. Y. S. 882.

26. The mere existence of a space bet^veen
a platform, constructed according to law, and
the car, such space being reasonably neces-
sary for safe passage of the train, is insuffi-

cient to show negligence. Coogan v. Inter-
borough Rapid Transit Co., 99 N. T. S. 382.

Mere presence of an obstruction upon a sta-
tion platform is insufficient to show negli-
gence. Scholtz V. Interborough Rapid Tran-
sit Co., 95 N. T. S. 557.
. 27. Evidence of a cuspidor in a passage-
way to a depot, where it is not shown that
the employes' knew of its position, is insuffi-
cient to establish negligence. Green v. Bal-
timore & O. R. Co. [Pa.] 63 A. 603.

28. Evidence that defendant was operat-
ing an electric railway and that a hole be-
side the track was for a trolley pole is suffi-

cient to sustain a finding that defendant dug
the hole. Colorado Springs, etc., R. Co. v.

Petit [Colo.] 86 P. 121.
29. Safe or unsafe is not a question «or

expert opinion. MacFeat v. Philadelphia, etc..

R. Co. [Del.] 52 A. 898.
30. Evidence that defendant knew of a

hole in the path used by passengers in trans-
ferring from one car to another and that it
was left unguarded is sufficient to sustain a
finding of negligence. Colorado Springs, etc.,
R. Co. V. Petit [Colo.] 86 P. 121.

31. Southern R. Co. v. State [Ga.] 54 S. B.
160.

33. Although such specifications are un-
necessary under Ky. St. 1903, § 722. Illinois
Cent. R. Co. v. Com. [Ky.] 90 S. W. 602.

33. In a prosecution under Ky. St. 1903,
section 772, evidence as to ventilation and
heating should be confined to a period of
thirty minutes immediately prior to arrival

of trains. Illinois Cent. R. Co. v. Com. [Ky.]
90 S. "W. 602.

34, Whether waiting room facilities are
sufficient is a question of fact dependent
upon the size of city and the number of per-
sons arriving and departing therefrom. Illi-
nois Cent. R. Co. v. Com. [Ky.] 90 S. W. 602.

35. Under an indictment for maintaining
insufficient waiting room facilities, an in-
struction using the words "for the accommo-
dation of the passengers and the public trav-
eling on said road" is misleading as requir-
ing accommodations for those not boarding
or alighting at such station. Illinois Cent.
R. Co. V. Com. [Ky.] 90 S. W. 602.

36. See 5 C. L. 542.
37, It is the duty of a carrier to keep Its

depot in a reasonably safe condition. Held
liable for permitting a hole to remain in the
floor causing a passenger to fall. Chicago &
A. R. Co. v. Walker, 118 111. App. 397. A pas-
senger who enters a waiting room is not a
trespasser, though opened by one not an em-
ploye of the company. May recover for an
injury received therein. Chicago & A. R. Co.
v. Walker, 217 111. 605, 75 N. E. 520, afg. 118
111. App. 397. Evidence as to the negligence
of defendant- in the care of its depot, suffi-
cient to go to the jury. Chicago & A. R. Co.
v. Walker, 217 111. 605, 75 N. E. 520. Charge
respecting degree of care required in the
construction of the road bed, and when re-
lieved from liability for damages resulting
from floods, approved. Cain v. Atlantic Coast
Line R. Co. [S. C] 54 S. E. 244. That a motor-
man was unable to control a car that ran
into the car on which plaintiff was a passen-
ger, on account of the slippery condition of
the track, due to leaves thereon, showed neg-
ligence in failing to keep the track in a safe
condition. Haas v. St. Louis & S. R. Co. [Mo.
App.] 90 S. W. 1155. Evidence that the jerk
was caused by a piece of a liorse shoe be-
coming wedged in the slot where the plow
of the car runs and that the car just ahead
had passed safely, held to show that the ac-
cident was not due to negligence. Miller v.
New York City R. Co., 99 N. Y. S. 867. An in-
struction that there was no evidence that the
road bed was in bad repair properly refused
where it was shown that broken rail had
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their platforms ^^ and appliances,*" must be maintained at the highest degree of ef-

ficiency obtaiuable by extraordinary diligence.*^ And like rules apply to other than

railroad carriers.*^ Where, however, one takes passage on a train not designed for

the use of passengers, while the carrier owes him the same degree of care,*' the acts

which will satisfy such requirement are judged by a different standard, the carrier

not being liable for any of the inconvenience or danger necessarily attending that

mode of travel.** A tort of a third party does not relieve the carrier from liability

been In use for a long period and was badly
worn. Western Maryland R. Co. v. Shivers,
101 Md. 391, 61 A. 618.

38. A sleeping car company Is liable to a
passenger for failure to keep cars in repair
as required by its contract with the carrier.
Vestibule curtain was part of the car within
the contract. Pullman Co. v. Norton [Tex.
Civ. App.] 14 Tex. Ct. Rep. 869, 91 S. W. 841.
And this without reference to the question
for whom it acts, though it may be only a
servant of the carrier. Id. Question whether
it was negligence to operate an open car
with a rail in such a position as to render
it probable that passengers would allow
their arms to protrude, held under the facts
for the jury. Georgetown & T. R. Co. v.

Smith, 25 App. D. C. 259. It is gross negli-
gence for a street railway company to use
cars which come within two and one-half or
three inches of each other, especially where
the panels are out and the cars pass without
one stopping. Id. The question whether an
unguarded oiling box on the running board
is an Improper construction of a car Is for
the jury. McNerney v. Philadelphia Rapid
Transit Co., 27 Pa. Super. Ct. 168. A railroad
company is under no legal obligation to pro^
vide vestibuled trains. Wagoner v. Wabash
R. Co. [Mo. App.] 94 S. W. 293. Not guilty
of negligence in leaving space between cars,
such space being no greater than necessary
and there being no practical way of cover-
ing it (Hawes v. Boston El. R. Co. [Mass.] 78
N. E. 480), but, having done so, it thereby
Impliedly invites its passengers to use the
vestibules and to pass to and fro in such por-
tions of the train as they are entitled to oc-
cupy. Presence of vestibule is an invitation
to passenger to use it as his convenience or
necessity may require. Instruction approved
(Wagoner v. Wabash R. Co. [Mo. App.] 94
S, W. 293), and is bound to maintain them in
a reasonably safe condition <Id.), and is not
only answerable for the negligent acts of its
servants In opening the vestibule doors and
permitting them to remain open after having
been opened by them, but is also responsible
for its failure to exercise a high degree of
care to the end that the same are closed and
the vestibule reasonably safe for use, though
they are opened by others than its servants
(Id.).

39. Evidence held insufficient to show neg-
ligence either In the construction of the car
or platform or in failing to give warning of
the intervening space. Hilborn v. Boston &
N. St. R. Co. [Mass.] 77 N. E. 646. The use
of an ordinary three-step car such as are in

common use upon railroads is not negligence,
though some roads use a four-step car,

bringing the lower step eight inches nearer
the ground. Crowe v. Michigan Cent. R. Co.
[Mich.] 12 Det. Leg. N. 893, 106 N. W. 395.

. 40. Evidence held sufficient to show negli-
gence in inspecting the support to the cash

register. Weir v. Union R. Co., 98 N. T. S.

268. A finding of negligence sustained -by

evidence that tlie break in a metallic arm to
a seat was rusty, indicating an old crack.
Gould V. Boston El. R. Co. [Mass.] 77 N. E.
712. Door slammed shut by a jerk, it hav-
ing been left open, does not show that it was
negligently left unfastened in open position.
Weinschenck v. New York, etc., R. Co., 190
Mass. 2.60, 76 N. E. 662. Evidence held suffi-

cient to sustain a finding that the latch hold-
ing open the car door was defective. Mis-
souri, etc., R. Co. V. Perry [Tex. Civ. App.]
15 Tex. Ct. Rep. 715, 95 S. W. 42. Evidence
of an unusual explosion in the controller box
of a passing car held sufficient evidence of
negligence to go to the jury. German v.

Brooklyn Heights R. Co., 107 App. Div. 354,
95 N. T. S. 112. There being evidence' that
too much power was applied in starting a
street car, and tliat in such case there is

more danger of an explosion such as occur.'
red, it was proper to call the jury's atten-
tion to the management of the car. Brod v.

St. Louis Transit Co., 115 Mo. App. 202, 91
S. W. 993.

41. The carrier is not an insurer of the
safety of passengers but is only bound to use
toward them that high .degree of care which
very careful, prudent, and competent persons
would use and exercise under the same or
similar circumstances. Must use such care to
provide safe appliances in the way of the
train and its equipment, and a safe and se-
cure track. Davis v. Galveston, etc., R. Co.
[Tex. Civ. App.] 14 Tex. Ct. Rep. 989, 93 S. W.
222.

4a. The same rules of law apply in respect
to the equipment a carrier provides for the
carriage of its passengers as to its manage-
ment of that equipment when carrying them.
Evers v. Wiggins Perry Co., 116 Mo. App. 130,
92 S. W. 118. Proprietors of hacks carrying
passengers for hire are liable for all injuries
caused by failure to provide suitable ve-
hicles, safe horses, and a competent driver.
Lewark v. Parkinson [Kan.] 85 P. 601.

43. Mullen v. Galveston, etc., R. Co. [Tex.
Civ. App.] 14 Tex. Ct. Rep. 963, 92 S. W. 1000.
Liable for injuries received in a wreck
through the careless operation of the train.
Lake Shore, etc., R. Co. v. Teeters [Ind.] 77
N. E. 599.

44. Hedrick v. Missouri Pac. R. Co., 195
Mo. 104, 93 S. W. 268; Lake Shore & M. S. R,
Co. V. Teeters [Ind.] 77 N. E. 599. The pas-
senger acquiesces in the usual Jerks and jars
Incident to the management of the train.
Mullen V. Galveston, etc.; R. Co. [Tex. Civ.
App.] 14 Tex. Ct. Rep. 963, 92 S. W. 1000. A
carrier Is not required to equip a freight
train with conveniences for passengers. Rod-
gers v, Choctaw, etc, R. Co. [Ark.] 89 S. W.
468. The doctrine of assumption of risk
by a passenger on a freight train obtains
equally in the case of a freight elevator. -Em-
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for failure to use due care, which gave such person an opportunity to commit such

act.«

Separate accommodations for white and colored passengers *° ar^ provided by

statute or ordinance in many states, and such acts are valid " unless they contaia

unreasonable exceptions,*' or confer too broad a discretion on the carrier.^" Where

the legislature has prescribed the maximum penalty to be imposed, any penalty im-

posed for violation of race separation ordinance withia the prescribed limit is rea-

sonable."" A carrier which has on its part complied with the act °^ is not liable to

a passenger for a mistake in enforcing it.°^

§ 28. Operation and management of trains and other vehicles.^^—The same

degree of care as is imposed in respect to other duties "* must be observed ia all the

operations of a train, as in crossing the tracks of another railroad, '^^ and in passing

platforms where passengers alight or disembark,** in preventing collisions,"'' in

ployer not bound to provide safety appliances
necessary for passenger elevator. Kappes v.

Brown Shoe Co., 116 Mo. App. 154, 90 S. W.
1158.
Instructions as to the risk assumed by a

passenger on a freight train held sufficient,
and hence not error to refuse a requested

, charge! ^exas & P. R. Co. v. Bump [Tex. Civ.
Afjp.] 16 Tex. Ct. Rep. 577, 95 S. "W. 29. A
failure to instruct that one riding on a
freight train assumed only the risks known
to him Is not prejudicial where it appears
that he was familiar with all risks and noth-
ing unusual occurred. Mullen v. Galveston,
etc., R. Co. [Tex. Civ. App.] 14 Tex. Ct. Rep.
963, 92 S. W. 1000.

45. Liable where It negligently left a
switch unlocked which was thrown by a boy.
Elgin, A. & S. Traction Co. v. Wilson, 217 111.

47, 75 N. E. 436.

46. See 5 C. L. 542.
47. Enactment of ordinances requiring sep-

aration of races on street cars comes within
the police powers of municipalities (Patter-
son v. Taylor [Fla.I 40 So. 493), and also
within the general welfare clause (Id.). City
of Jacksonville held to have authority under
clause granting power "to pass all ordi-
nances necessary for the health, convenience
and safety of the citizens." ,Id. A regula-
tion pursuant to an ordinance requiring the
negro race to occupy the rear end of a street
car and the white race the front end is not
an unlawful discrimination between the
races. Id.

48. An act requiring white and black per-
sons to occupy the respective compartments
on cars assigned to them, but providing that
a colored nurse of white children and of
white Invalid persons may occupy the com-
partments set aside for white people, is un-
constitutional in that it discrlmlnately
abridges the privileges and Immunities of
one. class of citizens given to another. Acts
1905, G. 5420, held void under i 1 of 14th
amend. U. S. Const. State v. Patterson [Fla.]
39 So. 398.

40. An ordinance leaving It optional with
the street car companies to provide separate
cars or separate compartments In same car
for the white and colored passengers is not
void as delegating authority. Patterson v.

Taylor [Fla.] 40 So. 493.

SO. Penalty of $500 for failure to observe
the ordinance, held reasonable. Patterson v.

Taylor [Fla.] 40 So. 493.

51. A street car company cannot eject a
passenger for failure to occupy compartment
set aside for his race unless it has itself com-
plied with the law. Waldauer v. Vlcksburg
R. & Light Co. [Miss.] 40 So. 751. No right
to eject where it had not separated the com-
partments by partition or screen as required
by Laws 1904, p. 140, c. 99. Id. Evidence
that by custom the platform was used by
both races is admissible where a passenger
was ejected for refusing to occupy compart-
ment set aside for his race. Id.

52. Where the law requires separate
Coaches for the races, a passenger who is
required to go Into the coach assigned to
the other race, because of a bona flde mis-
take of the carrier as to his race, if not dona
in an Insulting manner, has no cause of ac-
tion. Southern R. Co. v. Thurman [Ky.] 90
S. W. 240.

53. See 5 C. L. 542.
54. See ante, § 25.
65. Evidence of negligence In failing to

ascertain the approach of a train before at-
tempting to run the street car across the
track held suflBcient to go to the Jury. Ren-
ders V. (Jrand Trunk R. Co. [Mich.] 13 Det.
Leg. N. 314, 108 N. W. 368. Ordinance requir-
ing street cars to stop before crossing anv
railroad track includes any track, main or
spur. Galveston, etc., R. Co. v. Vollrath
[Tex. Civ. App.] 73 Tex. Ct. Rep. 777, 89 S. W.
279. Negligence in the street car company to
fail to stop before crossing as required by a
city ordinance, where it was also charged
that the companies were not liable If the
negligence was not the proximate cause of
the Injury. Galveston, etc., R. Co v Voll-
rath [Tex. Civ. App.] 13 Tex. Ct. Rep. 777,
89 S. W. 279. Statute requiring street car
companies to stop oars at railroad crossings
and to send an employe forward to look for
trains applies, though view is unobstructed
and though railroad company maintains
gates at crossing. Mulderig v. St. Louis, etc.,
R. Co., 116 Mo. App. 655, 94 S. W. 801. In-
struction held proper In view of the evidence.
Id. Evidence of negligence in trying to run
a street car across car tracks held sufficient
to sustain a verdict. Chicago City R. Co. v.
Shaw, 220 111. 632, 77 N. E. 139.

88. Instruction withdrawing from the jury
the question whether tliere should have been
lights upon the engine was properly refused,
there being testimony tending to show that
It was dark enough to require lights. St.
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avoiding such jerkg and jars as will endanger passengers/* and in runnitig trains

Louis, etc., R. Co. V. Cleere [Ark.] 88 S. W.
995. Evidence sufficient to sustain a finding
of negligence in backing engine between
station and train receiving passengers, and
also that intestate was not negligent. Id.

Evidence insufficient to show negligence in
switching a freight train on the tracks in
front of the depot, there being no passenger
train due at the time. Van Ostrand v. Dela-
ware & H. Co., 99 N. T. S. 548. Not negli-
gence to pass an approaching car without
slacking speed or sounding the gong where
there is no reason to anticipate that one is

going to step from the moving car onto the
track. North Chicago St. R. Co. v. Canfield,
118 111. App. 353. Negligent in not allowing
for the slippery condition of the rails and in
falling to give warning after discovering
that the car could not be stopped. Chicago
City R. Co. V. Schmidt, 217 111. 396, 75 N. E.
383. Allowance roust be made for the condi-
tions under which the train is operated. Id.
An instruction for defendant if the motor-
man employed the usual means to stop the
car and failed, properly refused, as he was
obliged to allow for the slippery condition of
the rails. Id., 217 111. 396, 75 N. B. 383, afg.
117 111. App. 213.

57. A brakeman sent back to flag a follow-
ing train is a servant engaged with bthers In
the operation of the train within the mean-
ing of Rev. St. 1899, § 2864, providing for the
recovery of $5,000 from railroad companies
for every passenger who shall die by reason
of injuries resulting from negligence, etc., of
any officer, agent, servant, or employe, run-
ning or managing any train, etc. Anderson
V. Missouri Pac. R. Co. [Mo.] 93 S. W. 394.
Where petition in action under such section
proceeded solely on theory that death was
due solely to such negligence and unsklUful-
ness, and evidence showed that injuries re-
sulted from collision, and that brakeman had
been sent back to flag following train, but It

did not appear that he did so, held that it

was proper to confine the recovery to the
penalty provided for by that section. Id.

58. Whether the duty imposed upon a car-
rier about to couple cars required it to use
the utmost care to ascertain the presence of
a passenger in a car, held, under the cir-
cumstances, for the jury. Ft. Worth & D. C
R. Co. V. Hardin [Tex. Civ. App.] 14 Tex. Ct.
Rep. 302, 90 S. W. .679. A jerk of a street car
Is not of itself negligence. Testimony that
the car started with a "sudden jerk" and a
"violent Jerk" held Insufficient to show neg-
ligence (Bollinger v. Interurban St. R. Co.,
98 N. T. S. «41), even If plaintiff was on the
running board. Proof that plaintiff was
thrown from the running board by a jerk is

not sufficient to show negligence. Molloy v.

New York City R. Co., 98 N. Y. S. 211. The
operatives of a street car are not bound to'

keep the car stationary until a passenger has
seated himself in the absence of conditions
making it reasonably apparent that the pas-
senger needs unusual care. That plaintiff was
large and fleshy, not such condition. Bennett
V. I/ouisville R. Co. [Ky.] 90 S. W. 1052. In
action against a street railway for injuries
received in consequence of a sudden jerk of
a car, plaintiff is not required to show af-
flrraatively the immediate connection be-

tween the Injury and the misconduct of the
carrier, it appearing that the car was under
the control of the carrier or its servants and
that the accident was such as, under the or-
dinary course of things, would not have oc-
curred had those who had the management
of the car used proper care. Chadwick v. St.

Louis Transit Co., 195 Mo. 517, 93 S. W. 798.

Where petition alleged that car was caused
and permitted to run upon a curve at an ex-
cessive and dangerous rate of speed, and also
that It was negligently caused and permit-
ted to strike the curve with sudden violence
and unusual force, held that an Instruction
for plaintiff that she was entitled to recover
if oar struck curve with sudden, violent, and
unusual force was not objectionable because
it did not in totidera verbis require a finding
that car was being run at a rapid, excessive,
and dangerous rate of speed, particularly
Where they were expressly so required to

find In an instruction given for defendant.
Id. Evidence of a jerk held not to show neg-
ligence in operating train. Flynn v. Inter-
borough Rapid Transit Co., 48 Misc. 529, 96

N. T. S. 259. Proof that plaintift while
standing in the aisle was thrown by a sud-
den jerk is insufficient to show negligence.
Normlnton v. Interborough Rapid Transit Co.,

48 Misc. 526, 96 N. T. S. 261. Proof that the
door of the car was slammed shut by a "sud-
den" jerk as the car was stopping is no
proof of negligence. Muller v. Manhattan R.
Co., 48 Migq. 524, 96 N. T. S. 270. Evidence
that train came to a "sudden stop" while
plaintiff was walking towards the door is no
proof of negligence. Needham v. Interbor-
ough Rapid Transit Co., 95 N. T. S. 561. Evi-
dence held sufficient to sustain a finding of
negligence in running car at high speed over
depressions due to repairing. Depew v.

New York City R. Co., 98 N. Y. S. 276. Mere
increase of speed in the absence of knowl-
edge that plaintiff had placed himself in a
dangerous position Is not negligence. Law
V. New York City R Co., 96 N. Y. S. 1019.
Where in an action for an injury received by
the rear and forward cars coming into con-
tact there is no proof of improper construc-
tion of the cars or of such happening be-
fore or that any accident had occurred from
that cause, the mere use of the cars did not
justify an imputation of negligence (Gott v.

Brooklyn Heights R. Co., 96 N. Y. S. 945),
nor justify a finding that the Injury was the
natural result and should have been foreseen
(Id.). Proof of negligence insufficient to sus-
iain a verdict for plaintiff. Id. A carrier is

charged with knowledge of the positions of
passengers when the means of ascertaining
such knowledge lies within Its reach. As
that a passenger has left his seat prepara-
tory to alighting. <Jriffln v. Pacific Eleo. R.
Co. [Cal. App.] 82 P. 1084. Testimony of
plaintiff that the oar started with a "very
strong jerk" and of another witness that
"the car jerked" is insufficient to prove neg-
ligence. Hlrsch V. Union R. Co., 48 Misc. 527,

96 N. y. S. 333. Proof that the engine was
detached from the train, that a violent jar
occurred and the engine was found soon after
to be attached, is sufficient to sustain a find-

ing that the jar was caused by the engine In

attempting to couple. Bvansvllle, etc., R.
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at such rate of speed as is uader all the circumstances safe and proper."' In like

manner cars must be kept in a safe condition °° and properly heated,"^ provided with

drioking water/^ and not so overcrowded as to endanger passengers."^ Competent

Co. V. Mills [Ind. App.] 77 N. E. 608. As to
freight trains, negligence cannot be inferred
from the mere fact that a passenger is in-
jured by a jar occasioned by the stopping of
the train. Matter of common knowledge that
jolting and jarring are necessarily Incident
to operation of such trains. Hedriok v. Mis-
souri Pac. R. Co., 195 Mo. 104, 93 S. W. 268.
Evidence held insufficient to show negli-
gence. Id. Jerk complained of held to be in-
cident to stopping and not negligence. Graf
V. West Jersey & S. R. Co. [N. J. Law] 62
A. 333. Evidence held sufficient to support a
finding that plaintiff was injured by being
thrown from his seat by the sudden stopping
of the train. Texas & P. R. Co. v. Bump [Tex.
Civ. App.] 16 Tex. Ct. Rep. 577, 95 S. W. 29.

Question whether plaintiff was injured by
being thrown by sudden stopping of car upon
an iron projecting up through the seat, under
the evidence, held properly left to the jury.
Hebblethwaite v. Old Colony St. R. Co.
[Mass.] 78 N. E. 477. Conductor need not
notify a passenger walking up the aisle to
a seat in the forward part of the car before
starting. Weeks v. Boston El. R. Co., 190
Mass. 563, 77 N. E. 654. It is not negligence
to start a street car before a passenger walk-
ing up the aisle is seated, especially where
there is nothing to indicate physical or men-
tal weakness. Id. Evidence that the car
was stopped with a sudden jerk, whereby
plaintiff was thrown and injured, is sufficient
to go to the jury upon the question of negli-
gence. Ball V. Mobile Light & R. Co. [Ala.]
39 So. 584.

59. The protection of a speed ordinanoa
extends only to person lawfully upon the
tracks, not to one attempting to board a
moving train at a station. Houston & T. C.
R. Co. v. Schuttee [Tex. Civ. App.] 14 Tex.
Ct. Rep. 725, 91 S. W. 806. Evidence that the
speed while rounding a curve was "pret-.y
swift," "about nine miles an hour," and that
the movement which threw plaintiff was not
"an ordinary jerk," was insufficient to show
negligence. Kiefer v. Brooklyn Heights R.
Co., 97 N. T. S. 841. The mere fact that a
train Is run at a high rate of speed is not
negligence (Illinois Cent. R. Co. v. Porter
[Tenn.] 94 S. W. 666), but the question is

whether the carrier exercised reasonable
prudence in operating its train at such«a rate
of speed at the particular locality where
the accident occurred and under the circum-
stances (Id.). Not negligence if condition of
track and road bed, and the character of the
engine and equipment are such that spead
may be safely maintained. Instruction ap-
proved. Id. Evidence held to support find-
ing of negligence. Id. Where overwhelming
weight of evidence was that street railway's
servants ran it on to a curve at a rapid,
dangerous, and excessive rate of speed, .and
caused it to strike said curve with sudden,
violent, and unusual force," whereby plaintiff
was injured as alleged in the petition, hisld
that there was no error in overruling de-
murrers to the evidence. Chadwick v. St.
Louis Transit Co., 195 Mo. 517, 93 S. W. 798.
A witness who is unfamiliar with the ordi-
nary speed of a car on a particular route Is

incompetent to testify that the car on a par-
ticular occasion was going at an unusual
rate. Terrene v. Rhode Island S. R. Co. [R.
I.] 62 A. 512. The violation of a speed ordi-
nance is negligence per se. MacFeat v. Phil-
adelphia, etc., R Co. [Del.] 62 A. 898. Run-
ning of a street car at the rate of seven
miles per hour between streets at night held
not negligence when there was no reason to
anticipate that a person was going to step
from a moving car on to the track. North
Chicago St. R. Co. v. Canfleld, 118 111. App.
353.

60. Evidence held sufficient to show neg-
ligence in lowering the upper rail. Brettner
v. Westchester Blec. R. Co., 98 N. T. S. 857.
Carrier is not required to lower the rail on the
outside of a car going around a curve at the
rate of three miles per hour, such rail being
merely to prevent passengers from alighting
on the wrong side. Dolphin v. Worcester
Consol. St. R. Co., 189 Mass. 270, 75 N. E. 635.

lueaviiig doora open: Company is not
obliged to prevent an open door on a car
from closing when the train is in motion.
Weinschenck v. New York, etc., R. Co., 190
Mass. 250, 76 N. E. 687. Opening of door by
the guard does not show negligence where
it does not appear that he had knowledge
of plaintiff's position, whereby the opening
crushed his hand. Maillefert v. Interborough
Rapid Transit Co., 98 N. T. S. 207. It is

not negligence for a carrier to open the
doors of a vestibuled coach after announcing
the stop. Union Pac. R. Co. v. Brown [Kan.]
84 P. 1026. A common carrier leading a pas-
senger to believe that the doors of tiie ves-
tibuled ear would be kept closed is liable for
negligently leaving them open. Crandall v.

Minneapolis, etc., R. Co. [Minn.] 105 N. W.
185. Evidence held sufficient to sustain a ver-
dict that defendant was negligent. Id.

61. Where passengers are directed to take
a car to await train due several hours later,

the carrier is duly bound to use the utmost
care of a very prudent person to keep it

properly heated. Missouri, etc., R, Co. v.

Byrd [Tex. Civ. App.] 14 Tex. Ct. Rep. 65, 89
S. W. 991. Instructions in action for dam-
ages for injuries resulting from failure to
properly heat cars held not erroneous as
permitting recovery without regard to
w^hether exposure occurred on defendant's
road or that of a connecting carrier. St.

Louis S. W. R. Co. v. Haney [Tex. Civ. App.]
16 Tex. Ct. Rep. 19, 94 S. W. 386.

ii2. Whether plaintiff, while a passenger,
suffered from thirst was for the jury. Peck
V. Atchison, etc., R. Co. [Tex. Civ. App.] 14
Tex. Ct. Rep. 534, 91 S. W. 323.

es. Overcrowding of a car is not negli-
gence as a matter of law. Failure to so in-
struct is not cured by reading an excerpt
from an opinion which, severed from the
text, is calculated to mislead. Schmidt v. In-
terborough Rapid Transit Co., 97 N. T. S. 390.
Where a carrier permits a car to become so
crowded that the conductor must swing
around persons standing on the running
board in collecting fares, and in so doing is
struck by a pole and knocked against a pas-
senger causing injury, the carrier is liable.
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employes must be provided °* who shall give proper orders,"" warn passengers so far

as possible of the dangers of any improper acts,*'^ and give such directions and an-

nouncements as may be proper."^ The person in charge of a train has considerable

discretion in the control of passengers so as to provide for their safety."*

§ 39. The duty to protect passengers "" renders the carrier liable absolutely,'"

on principles of contract rather than by the doctrine of respondeat superior,'^ for

all assaults and indignities upon the passenger by its employes '^ or those of any

company to which it commits the operation of its tratu,'' or persons whom employes

call to 'their assistance,'* unless justified by the conduct of the passenger ; '° the

Horan v. Rockwell, 96 N. T. S. 973. Carriers
are liable for injuries caused by the over-
crowded condition of the ears. Not relieved
by the fact that one of the other passengers
crowded plaintiff off while attempting to
alight. Morris v. Chicago Union Traction Co.,
119 111. App. 527. In the operation of cars re-
gard must be liad for the particular condi-
tions under which the run is being made.
"Where the aisles and platform of a street
car are crowded, the company should regu-
late the speed accordingly and it may be
negligence to run at the usual rate. Alton
Light & Traction Co. v. Oliver, 217 111. 15, 75
N. E. 419.

64. Carrier Is guilty of negligence in hir-
ing incompetent servants. Where the con-
ductor Jumped from the car upon certain
electrical disturbances taking place In the
fore end of the car, the fact may be shown
as indicating his incompetency. Blumenthal
V. Union Elec. Co. [Iowa] 105 N. "W. 588.

65. Evidence that the watchman and
switchman gave contradictory orders to a
street car approaching a railroad track held,
under the circumstances, sufficient to go to
the Jury upon the issue of negligence. Ham-
ilton V. Metropolitan St. R. Co., 114 Mo. App.
504, 89 S. W. 893.

66. Carrier need not warn a Tiroman about
to cross from one car to another of the
space between the cars or assist in crossing.
Hawes v. Boston El. R. Co. [Mass.] 78 N. E.
480.

67. In making announcements during the
transportation that are Intended to influ-
ence the actions of passengers, care should
be observed to make them intelligible to the
different classes of people usually to be
found in such public conveyances and to
guard against possible misunderstanding.
Laub V. Chicago, etc., R. Co. [Mo. App.] 94
S. W. 550. Question whether in calling the
station in the manner in which it did and
leaving passengers to shift for themselves,
defendant exhibited care to be expected un-
der the circumstances, held for the Jury. Id.

If a passenger is induced to leave the torain

by the negligent direction of the carrier, and
is injured while exercising ordinary care in

endeavoring to regain it, the carrier is liable,

regardless of what other negligent cause co-

operates in producing the injury. Id. Neg-
ligence of carrier in permitting passenger to

leave train at depot platform instead of at
eating house, in failing to provide some one
to direct him how to proceed to regain the
train, held proximate cause of injury result-

ing from his falling into a dangerous pitfall

on land of another carrier while attempting
to regain train. Id.

68. Whether a high degree of care au-

thorized defendant's conductor to lock, over
night, against the desire of passengers, a
car in which were transported seventeen
school children in charge of an Indian agent,
was for the Jury. Peck v. Atchison, etc., R.
Co. [Tex. Civ. App.] 14 Tex. Ct. Rep. 534, 91

S. W. 323.
69. See 5 C. L. 544. Consult special article.

Assaults by Employes, 5 C L. 275.
70. A carrier is absolutely liable for In-

juries to passengers caused by the miscon-
duct of its servants (Hayne v. Union St. R.
Co., 189 Mass. 551, 76 N. E. 219), and it is

immaterial that the particular servant owed
no special duty to protect the passenger
(Id.). Liable for injuries caused by an ob-
ject thrown in sport at the motorman by a
servant on another car. Id. A carrier is an
insurer against assaults of its servants. Mc-
Querry v. Metropolitan St. R. Co. [Mo. App.]
92 S. W. 912.

71. Artherholt v. Brie Elec. Motor Co., 27

Pa. Super. Ct. 141. Irrespective of negligence
in employing servant or "whether done within
the scope of their authority. Negro waitress
used abusive and insulting language towards
plaintiff. Gulf, etc., R. Co. v. Luther [Tex.
Civ. App.] 14 Tex. Ct. Rep. 195, 90 S. W. 44.

72. A carrier is liable civilly for rape com-
mitted upon a passenger by a brakeman.
Garvik v. Burlington, etc., R. Co. [Iowa] 108
N. W. 327. A carrier is liable for injury to
the feelings of a passenger by indecent and
insulting language of its employes. Cin-
cinnati, etc., R. Co. V. Harris, 115 Tenn. 501,
91 S. W. 2li. Evidence sufficient to sustain
verdict for personal indignities to passen-
ger for failure to produce ticket. Id. A pas-
senger may recover punitive damages for a
malicious assault by a conductor. Madigan v.

St. Louis Transit Co. [Mo. App.] 93 S. W. 316.
Cannot recover such damages where con-
ductor ejects plaintiff in good faith, believ-
ing that he has not paid his fare and uses no
more force than is necessary to eject him.
Id. -Evidence as to amount of force used by
conductor, and amount of resistance offered
by passenger held to render it proper to sub-
mit question of punitive damages to Jury. Id.

73. Where plaintiff "was a passenger of de-
fendant, it is liable for assaults of the serv-
ants of the operating company. Chicago Ter-
minal Transfer R. Co. v. Young, 118 111. App.
226<

74. A carrier Is liable for a wrongful as-
sault committed in an attempt to arrest an
ejected disorderly passenger. McQuerry v.

Metropolitan St. R. Co. [Mo. App.] 92 S. W.
912. A carrier is liable, Civ. Code, art. 2324,

for the erroneous arrest of a passenger al-

though' made by a police officer, if done at

the instance of the conductor. Schmidt v.
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Taost common ]\istification being the refusal to pay fare, which is ordinarily held to

warrant ejection.^" While not an insurer, a carrier of passengers must exercise a

high, if not the highest, degree of vigilance to protect his passengers from fellow

passengers and strangers,'^ being liable for assaults committed by third persons upon

a passenger which by the exercise of such care it could have anticipated and pre-

vented.''^ A sleeping car company, on the other hand, is only required to exercise

ordinary and reasonable care and diligence in watching over its passengers to pro-

tect them from assault and injury.'" A carrier is liable for damages done by a dog

permitted upon a car for the carriage of passengers.^"

§ 30. Taking up and setting down passengers. Generally.^'^—The duty pre-

viously defined in general *^ continues during the acts of taking up and setting

down passengers,^^ and due care must be taken _not to suddenly stop or start ^* or

accelerate after slowing down *° cars so as to throw the passenger off his equilibrium.

New Orleans R. Co. [La.] 40 So. 714. A street
car company is liable for the erroneous ar-
rest of a passenger at the instance of the
conductor in the discharge of his duties. Id.

75. The fact that plaintiff negligently-
pulled the cord registering fares instead of
the bell rope, is so disconnected with the as-
sault which followed that it does not amount
to contributory negligence. Artherholt v.

Erie Elec. Motor Co., 27 Pa. Super. Ct. 141.

Where on arriving at the terminus of a line,

a passenger remains on the car, sleeping, em-
ployes may use all force reasonably neces-
sary to awake him. Kaase v. Gulf, etc., R.
Co. [Tex. Civ. App.] 14 Tex. Ct. Rep. 564, 92

S. W. 444. Evidence held to justify a finding
that only reasonable force was used. Id.

When the defense of consent to an assault
by an employe has been given to the jury
that of contributory negligence, if ever ap-
propriate, should be refused unless there is

evidence of it. Garvik v. Burlington, etc., R.

Co. [Iowa] lOS N. W. 327.

76. See ante, § 23.

. 77. St. Louis, etc., R. Co. v. Hatch [Tenn.]
94 S. W. 671; Louisville & N. R Co. v. Board
[Ky.] 90 S. W. 944.

78. Not liable for an injury to a passenger
resulting from a stone hurled through the
window by an ejected passenger. Brown v.

Chicago, etc., R Co. [C. C. A.] 139 F. 972.

A carrier is iiable for assault committed by
a fellow passenger only when ii has knowl-
edge or reason to anticipate such an attack.
Franklin v. Atlanta & C. Air Line R. Co.
[S. C] 64 S. E. 578. Evidence in action
against railroad company and sleeping car
company for damages for assault by outsid-
ers on passenger held sufficient to support
verdict for plaintiff, both as to the extent of
the outrage, the conditions under which it

was perpetrated, and the absence of defend-
ant's employes. St. Louis, etc., R. Co. v.
Hatch [Tenn.] 94 S. W. 671. If there is noth-
ing on the part of the passengers or other-
wise to create in the minds of any reason-
able person any apprehension of danger, the
carrier cannot be charged with negligence,
or held liable for injuries resulting there-
from. Id. This rule, however, applies only
when the carrier is not guilty of negligence.
Railroad and sleeping car companies cannot
escape liability on that ground for Indigni-
ties offered passenger, where they have been
negligent in leaving the car for a long pe-
riod and failing to answer bells. Id.

79. St. Louis, etc., R. Co. v. Hatch [Tenn.]
94 S. W. 671. Evidence that plaintiff was In-

jured by being pushed from the car during a
panic resulting from the dress of a passen-
ger becoming ignited by a match carelessly
thrown away by another passenger, held In-

sufficient to show negligence. Fanizi v. New
York, etc., R. Co., 99 N. T. S. 281.

80. Westcott V. Seattle, etc., R. Co., 41

Wash. 618, 84 P. 588.

81. See 5 C. L. 545.

82. See ante, § 25a.

83. A passenger while alighting from a
car is entitled to the degree of care from the
carrier as every prudent, careful person
would exercise under the circumstance. Mis-
souri, etc., R. Co. V. Wolf [Tex. Civ. App.] 14

Tex. Ct. Rep. 52, 89 S. W. 778. The care owed
to an alighting passenger is the same as upon
the train, that Is the highest degree which
Is reasonably practicable. Chicago, etc., R.
Co. V. Wimmer [Kan.] 84 P. 378. A street
railway company is bound to exercise the
same high degree of care toward an intend-
ing passenger as toward one who has en-
tered a car and paid his fare, where such in-

tending passenger, having taken his place at
a point designated for receiving passengers,
is injured after coming within the sphere of

peril from the car, but before actual con-
tact with It. Cincinnati Traction Co. v.

Holzenkamp, 3 Ohio N. P. (N. S.) 637.

84. Carrier is liable for injuries resulting
from suddenly starting the car while a pas-
senger is boarding. Waller v. Wilmington
City R. Co. [Del. Super.] 61 A. 874. Evi-
dence as to negligence in suddenly starting
car while plaintiff was aboard held sufficient

to go to the jury. Chicago Union Traction
Co. v. May [111.] 77 N. B. 933. Where plaint-
iff's evidence tends to show that the car
was started before she had .a reasonable op-
portunity to get on and there is no evidence
of contributory negligence, it is error to dis-
miss. Silber v. New York City R. Co., 99
N. Y. S. 837. Evidence as to whether the
sudden starting of the train caused plaintiff
to be thrown therefrom held so conflicting as
to require submission to the jury. Lattimer
v. St. Louis S. W. R. Co. [Tex. Civ. App.] 14
Tex. Ct. Rep. 242, 90 S. W. 665.

85. Where the speed of the car has been
diminished in response to a passenger's no-
tice to alight to such an extent that It would
not be negligence to attempt to alight, com-
pany would be liable for an injury resulting
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or to subject him. to other dangers before he has time to reach a place of safety,^"

provided the carrier knows of the intention to alight." Where a signal to start is

given by an unauthorized person and the men in charge could not have prevented the

accident by the exercise of reasonable care, there is no liability.^* The startiag of a

car without warning after a passenger is upon the car but not seated is not negli-

gence per se.^^ A carrier is not bound to furnish a passenger who is ia full posses-

sion of his mental facilities and bodily vigor an escort across the tracks,"'' or to as-

sist passengers to alight.^^

Particular duties.^^—In the absence of a request for information, a carrier need

not inform a passenger of the time of the departure of its trains.'^ It is not neg-

ligence for a railroad company to fail to have a ticket agent at the window after the

train arrives whereby a passenger became tardy in boarding.'* Eeasonable time to

board must be given.°° As to those attempting to board after the signal is given

to start and of which the carrier had no notice, there is no negligence in starting.^'

The law only requires the conductor to use reasonable care to find out who wishes to

alight."' The carrier must use the highest degree of care to provide a safe place for

alighting passengers,"' and it is his duty to know that the place is reasonably safe,""

from a sudden increase of speed. Paul v.

Salt Lake City R. Co. [Utah] 83 P. 563. Evi-
dence that the conductor gave the stopping
signal as the car was slowly crossing the
street and relying thereon plaintiff stepped
down onto the step and was thrown off by
the increasing speed held sufficient, on the
question of negligence in leading a passen-
ger into a place "of danger, to go to the jury.
Weir V. Seattle Blec. Co., 41 Wash. 657, 84
P. 597. Evidence held sufficient to go to the
Jury as to whether there was negligence in
stopping to permit plaintiff to alight. Gott-
lob V. North Jersey St. K. Co. [N. J. Law] 62

A. 1003.
86. Evidence that plaintiff was struck by

a foot board of a wagon standing near the
tracks before he had had time to leave the
running board for a safe place within, was
sufficient to go to the jury as to negligence
in starting the car prematurely. Walsh v.

Interurban St. R. Co., 98 N. T. S. 656.

87. One cannot recover for Injuries re-
ceived by a sudden start of the car while he
was attempting to alight where the motor-
man had no notice that he was attempting
to alight while the car was moving slowly.
Chicago & J. Elec. R. Co. v. Dice, 113 111.

App. 74.

88. Moore v. Woonsocket St. Co. [R. I.] 63
A. 313.

89. Metropolitan St. R. Co, v. Warren
CKan.: 86 P. 131.

80. Especially where he Is familiar wilh
the station grounds and has knowledge of
the approaching train. Dieckmann v. Chi-
cago & N. W. R. Co. [Iowa] 105 N. W. 526.

Evidence held sufficient to show that defend-
ant's agent was not escorting plaintiff's in-
testate. Id.

91. Indianapolis Traction & Terminal Co.
V. Pressell [Ind. App.] 77 N. E. 357. The fact
that a female passenger is fifty years old
and weighs two hundred pounds does not as
a matter of law show that she needs assist-
ance. Id.

»2. See 5 C. L. E45, 646.

93. Lattlmer v. St. Louis S. W. R. Co,
[Tex. Civ. App.] 14 Tex. CL Rep. 242, 90 S.

W. 665.

94. Talbert v. Charleston & W. C. R. Co.,
72 S. C. 137, 51 S. B. 564.

95. Where a car has stopped to receive
passengers, the conductor must see that they
are on before starting the car. Kohr v. Met-
ropolitan St. R. Co. [Mo. App.] 92 S. W. 1145.

96. Evidence that plaintiff reached the car
after the signal had been given to start and
was injured while attempting to board, in
the absence of evidence that the conductor
should have seen that he intended to take
the car is insufficient to show negligence.
Woodman v. Seattle Blec. Co. [Wash.] 85
P. 23.

97. An Instruction that he must use "great
care" held erroneous. Raymond v. Portland
R. Co., 100 Me. 529, 62 A. 602.

98. Mobile Light & R. Co. v. Walsh [Ala.]
40 So. 560; Macon R. & Light Co. v. Vinlng,
123 Ga. 770, 51 S. B. 719. Company held not
negligent in omitting to put up a chain to
prevent passengers from alighting at a par-
ticular point of the running board where the
ground was uneven. Mahoney v. Philadel-
phia Rapid Transit Co. [Pa.] 63 A. 429.

Moving trains tlirongli or past stations:
An engineer of an approaching train may as-
sume that a passenger crossing the track to
take a train will continue to cross and is not
required to check speed or give warning un-
til notice to the contrary. Illinois Cent. R.
Co. V. Proctor [Ky.] 89 S. W. 714. Negligence
in running a freight train In upon a track as
passengers were crossing to take a passen-
ger train held under the facts for the jury.
Id.

99. Mobile Light & R. Co. v. Walsh [Ala.]
40 So. 559. Not necessary that defendant had
knowledge of the condition of the street. In-
diana Union Traction Co. v. Jacobs [Ind.] 78
N. E. 325. Where there is evidence to show
that the place of alighting was dangerous
because of a depression, which fact was
known to defendant but was concealed from
plaintiff, and was the cause of plaintiff's in-

Jury, a directed verdict for defendant is

error. Tilden v. Rhode Island Co. [R. I.] 63

A. 676.
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or to afford safety by -warning and aiding in thS alighting.^ A stop at his station ^

or stopping place of a street car ' and reasonable time to alight or board or to in-

dicate an intention so to do must be given * to passengers exercising due diligence

on their part ° if the carrier knows or should know that the passenger is alighting

or boarding or intends to do so.° There is no duty to know this with respect to un-

usual places/ but a custom to use a place may establish the duty.^ It is the duty

of a railway company to hold a train at a station a reasonably sufficient length of

time to allow a passenger, who has been instructed so to do by its conductor in

charge of the train, to procure a ticket and board the train before it is started."

Whether the stop was reasonably sufficient is a question for the jury from the cir-

cumstances of the particular case.*" A conductor who undertakes to assist a pas-

senger, who does not need such assistance, to alight, need use only ordinary care.**

1. Truesdell v. Brie R. Co., 93 N. T. S: 694.

Where a passenger stepped through a space
between the car and platform while alight-
ing, there being such a crowd that he could
not see, and no guard or warning, the ques-
tion of negligence was for the jury. Windels
V. Interborough Rapid Transit Co., 98 N. Y.
S. 854. An instruction that failure to give
warning of the dangers incident to alighting
at a certain place was negligence held erro-
neous. Macon R. & Light Co. v. Vining, 123
Ga. 770, 51 S. E. 719.

2. Mere incouTenience or difficulty ttUI not
exeiisc a failure to stop at a station where
a passenger has a right to have it stop to

allow him to alight. Harlan v. Wabash R.

Co. [Mo. App.: 94 S. W. 737. A carrier is not
free from negligence as a matter of law in

making a short stop even though it appears
that it had no knowledge that any passen-
ger was about to alight. O'Dea v. Michigan
Cent. R. Co. [Mich.] 12 Det. Leg. N. 718, 105
N. W. 746. Instruction held erroneous as as-
suming that it was negligence to run the
train past the depot platform. Illinois Cent.
R. Co. V. Johnson [111.] 77 N. B. 592.

3. It is the duty of a street railway com-
pany, as a common carrier, not only to carry
a passenger safely, but to hold the car sta-
tionary while he alights at his destination
(Nelson v. Metropolitan St. R. Co., 113 Mo.
App. 702, 88 S. "W. 1119), and however long
a stop may be, due care requires a street
car conductor to look to his car to see if

any one is in the act of alighting before
giving the signal to start (Id.). In an ac-
tion for injuries from starting a street car
while plaintiff was alighting, that plaintiff
failed to prove the manner of starting was
not essential to her cause of action, it being
negligent for defendant to make any kind of
a start while passengers were leaving the
car at the proper place. Id.

4. Time to alight. Baltimore & O. S. W.
E. Co. V. Mullen, 217 111. 203, 75 N. B. 474.
Liable if it does not. United R. & Blec. Co.
V. Weir, 102 Md. 286, 62 A. 588. He must use
care to ascertain before starting whether or
not passengers are in the act of alighting
and will be endangered by starting. Becker
V. Lincoln Real Estate & Bldg. Co. [Mo. App.]
93 S. W. 291. Defendant is only bound to
show that the train stopped a reasonably
sufficient time for plaintiff, by the use of or-
dinary care to have alighted in safety. In-
struction requiring It to further show that
plaintiff's failure to alight was due to a fail-

ure on her part to use reasonable dispatch to

so alight, held error. St. Louis S. W. R. Co.
V. Rose [Tex. Civ. App.] 15 Tex. Ct. Rep. 604,

93 S. W. 1105. A street car company in tak-
ing on passengers must stop its cars at the
usual places and wait a reasonable time for
passengers to alight, and must exercise rea-
sonable care to secure safety. Waller v.

Wilmington City R. Co. [Del. Super.] 61 A.
874. Proof that the usual signal to start a
car was given raises a presumption that it

was g:iven by the conductor. Kohr v. Met-
ropolitan St. R. Co. [Mo. App.] 92 S. W. 114-6.

An elevator operator is bound to hold the car
a reasonable time for passengers to alight or
indicate their intention to do so. Instruction
held erroneous as Imposing too high a duty.
Becker v. Lincoln Real Estate & Bldg. Co.
[Mo. App.] 93 S. W. 291. Evidence as to neg-
ligence in prematurely starting elevator held
sufficient to go to the jury. Id.

5. Chicago, etc., R. Co. v. Wimmer [Kan.]
84 P. 378.

6. Under a charge that defendant negli-
gently started the car while plaintiff was
alighting, _an Instruction as to "reasonable
opportunity to alight" ignoring negligence in

starting with knowledge that she was alight-
ing, properly refused. West Chicago St. R.
Co. V. McCafferty, 220 111. 476, 77 N. B. 153.

7. Proof of starting of the car while a
passenger is alighting at an unusual place,
in the absence of proof that the conductor or
motorman had knowledge of the fact, does
not show negligence. Laverty v. Interurban
St. R. Co., 98 N. T. S. 846.

8. Evidence held sufficient that defendant
was guilty of negligence in starting train
without looking to see if passengers were
alighting on the side opposite the station,
passengers being accustomed so to do. Mur-
phey V. Southern Pac. Co.- [Cal. App.] 83 P.

299. Where a street car company by custom
receive and discharge passengers at a place
not designated by ordinance it must use the
same degree of care for the safety as at a
designated stop. Gilroy v. St. Louis Transit
Co. [Mo. App.] 92 S. W. 1152.

». Johnson v. Texas Cent. R. Co. [Tex. Civ.
App.] 15 Tex. Ct. Rep. 807, 93 S. W. 433.

10. The fact that the jury found that the
train stopped the usual length of time does
not conflict with a general finding that the
stop was insufficient in the particular case.
Chicago, etc., R. Co. v. Wimmer [Kan.] 84 P.
378. Court cannot say as a matter of law
that a stop of a minute is sufficient. Id.
H. Moody v. Boston & M. R. Co., 189 Mass.

277, 75 N. E. 631.
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A carrier must deliver a passenger at the usual station platform.^^ One com-

pelled to alight elsewhere may recover for injuries if the carrier was negligent.*'

While ordinarily a carrier does not owe a duty to extend personal assistance to a

passenger in alighting from a car, such duty may exist under special conditions.**

§ 31. Dtdy to persons other than passengers}^—These usually fall within the

category of employes *° or licensees, trespassers and strangers.*' Where one boards

the train to assist a passenger with the knowledge of the conductor, the carrier must
use ordinary care for his safety,** and to allow him a reasonable time to get off,**

but if his purpose it not known to the men in charge of the train, no duty to hold

arises,^" nor is the carrier reqiiired to exercise ordinary care to ascertain such pur-

pose.^* A carrier owes at least as high a degree of care to an express messenger as

to its employes,^^ and a contract between a carrier and an express messenger exempt-

ing the former from all liability is void under a statute prohibiting common car-

riers from contracting against their negligence.^'

§ 33. Remedies and procedure.'^''—A state court has jurisdiction of an action

to recover a fare agreed to be refunded if certain shipments were made.^° Where
the basis of plaintiff's cause of action is the violation of the duty imposed by law
upon common carriers, the action is in tort.^' Thus, a passenger wrongfully ejected

may recover ia tort," though he may also sue on the contract.^' The action for re-

fusal to carry is not local in Kentucky. ^° A claimant need not demand interest in

his claim filed, and where he recovers the amoimt of his claim excluding interest,

12. A passenger compelled to alight some
three hundred yards from the usual alight-
ing- platform has a cause of action. Kinney
V. Yazoo & M. V. R. Co. [Tenn.] 92 S. W. 1116.
Evidence held sufficient to go to the Jury
upon the issue whether plaintiff was com-
pelled to alight at an unusual place. Id.

13. Evidence in action for injuries to pas-
senger by being compelled to alight else-
where than at station held not to support
verdict for plaintiff. St. Louis S. W. R. Co.
V. Black [Tex. Civ. App.] 15 Tex. Ct. Rep.
553, 93 S. W. 1071. In action for injuries
consequent upon being carried beyond plaint-
iff's destination, evidence of the undisclosed
intention of the conductor to hire a convey-
ance was inadmissible. Chesapeake & O. R.
Co. v. Lynch [Ky.] 89 S. W. 517.

14. Wet, muddy, and slippery car platform
and steps. Plory v. San Antonio Traction
Co. [Tex. Civ. App.] 13 Tex. Ct. Rep. 132, 89
S. W. 278.

15. See 5 C. L. 547.

16. See Master and Servant, 6 C. L. 521.
17. See Railroads, 6 C. L. 1194; Street

Railways, 6 C. L. 1556.
IS. Seaboard Air Line R. Co. v. Bradley

[Ga.] 54 S. B. 69. The negligence in starting
the train before one who is assisting pas-
sengers to board has had time to alight is
not the proximate cause of an Injury re-
ceived while subsequently attempting to
alight from- the moving train. Hill v. Louis-
ville & N. R. Co., 124 Ga. 243, 52 S. E. 651.

19, 20. Seaboard Air Line R. Co. v. Brad-
ley [Ga.] 54 S. B. 69.

21. Seaboard Air Line R. Co. v. Bradley
[Ga.] 54 S. B. 69. Instruction imposing such
duty held erroneous. Id.

22. Shannon's Adm'r v. Chesapeake & O.
R. Co., 104 Va. 645, 52 S. B. 376.

23. As under Code 1904, p. 668, § 1294c

(25). Shannon's Adm'r v. Chesapeake & O.
R. Co., 104 Va. 645, 52 S. E. 376.

24. See 5 C. L. 548.
25. Action on contract and not an attempt

to obtain a remedy for unjust discrimina-
tion within the interstate commerce act. St.

Louis & S. R. Co. V. Puterbaugh, 117 111. Ai)p.
569.

26. The fact that he alleges a contract
when merely for the purpose of establishing
the relation of carrier and passenger does
not make it a contract action. Pittsburgh,
etc., R. Co. V. Higgs, 165 Ind. 694, 76 N. B.
299.

27. Delmonte V. Southern Pac. Co. [Cal.
App.] 83 P. 269. A complaint charging de-
fendant with refusing to permit him to ride
on a certain ticket, construed as sounding
in tort and not in contract. Pittsburgh, etc.,

R. Co. V. Coll [Ind. App.] 76 N. E. 876.
28. A complaint alleging payment of fare

and a promise by defendant to carry and to
treat him properly, following with allega-
tions of facts amounting to an assault, con-
strued to state action on contract. Busch v.
Interborough Rapid Transit Co., 96 N. Y. S.

747.
29. Civ. Code Prac. § 73, localizing certain

actions against common carriers, does not
Include actions upon contracts to carry pas-
sengers. Southern R. Co. v. Cassell [Ky.] 92
S. W. 281. Civ. Code Prac. § 72, providing
that actions against corporations on contract
may be brought in the county in which the
contract was made, applies to an action
against a railroad company for breach of a
contract for the carriage of a passenger. Id.

Action against connecting carriers for
breach of contract, made by initial carrier
and subsequently ratified by connecting car-
rier, to carry passenger over both lines, held
properly brought In county in which such
contract was made by the initial carrier. Id.
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he may recover the penalty under 24 St. at L. p. 1.'° By statute in Alabama a con-

solidated street railway corporation becomes liable for the obligation of the con-

stituent corporations," and if there be no ebauge of name, the consolidation does

not affect a pending action.'^

Pleading?''—l-o. South Carolina a plaiatifl need not elect between two causes

of actions, one for negligence under the common law, and the other for statutory

negligence alleged jointly." The relation of carrier and passenger must appear,^-'

but the relation being alleged, it need not be averred that defendant owed plaintiff

any duty."" A compkint must' specify in what the negligence of the defendant con-

sisted," but need not specify the negligent acts which caused the injury,^' nor al-

so. Abrahams v. Columbia, etc., R. Co.
[S. C] 53 S. B. 879.

31. Code 1896, I 1204. Birmingham R.,

Light & Power Co. v. Bnslen [Ala.] 39 So. 74.

32. Birmingham R., Light & Power Co. v.

Enslen [Ala.] 89 So. 74. If a diiferent corpo-
rate name be assumed, then the pending ac-
tion must be prosecuted in the new name. Id.

33. See 5 C. L. 548.
34. Rountree v. Atlantic Coast Line R. Co.

IS. C] 53 S. E. 424.

35. A complaint, alleging that plaintiff

took passage at a certain place to be car-

ried to another designated point, sufficiently

charges the relation of carrier and passen-
ger. Indiana Union Traction Co. v. McKin-
ney [Ind. App.] 78 N. B. 203. A complaint
alleging that plaintiff was a passenger on
the train at the time of the accident is not
bad for failing to state where he was at the
time, though probably subject to a motion
to make more specific. Southern R. Co. v.

Roach [Ind. App.] 78 Iv. E. 201. A complaint
alleging that the injury was received while
boarding, but failing to state that it was at
a usual or customary place for receiving
passengers, or that decedent was Invited or
knowingly permitted to board, does not show
the relation of carrier and passenger. Smith
V. Birmingham R., Light & Power Co. [Ala.]

41 So. 307. Sufficient if it alleges facts from
which the conclusion that petitioner was a
passenger may be drawn. Chicago Union
Traction Co. v. O'Brien, 117 111. App. 183. An
allegation that plaintiff was "a passenger on
defendant's railway" sufficiently shows the
relation of carrier and passenger. Birming-
ham R., Light & Power Co. v. Adams [Ala.]
40 So. 385.

3«. Properly inferred from the facts al-
leged. Birmingham R., Light & Power Co. v,

Adams [Ala.] 40 So. 385.
37. An allegation that there were certain

apertures, projections, and defects In the
step, the nature whereof Is unknown to
plaintiff, etc., amounts merely to a general
all(5gation of negligence and is insufficient.
Wilbur V. Rhode Island Co. [R. I.] 61 A. 601.

38. Hamilton v. Metropolitan St, R. Co.,

114 Mo. App. 504, 89 S. W. 893. An allegation
that defendant negligently "left" a banana
peeling on the car floor Is sufficient without
an allegation that It was negligently per-
mitted to remain for a certain time, as
would have been necessary if some one else
had thrown it there. Dallas Consol. Elec. St.

R. Co. V. Black [Tex. Civ. App.] 13 Tex. Ct.
Rep. 897, 89 S. W. 1087. In an action under
Rev. St. 1899, I 2864, providing that railroad
shall pay $5,000 for every passenger who

shall die from any Injury resulting from or

occasioned by the negligence, etc., of any of-

ficer, agent, servant, or employe running or

managing any train, etc., it Is only necessary

to allege generally the collision in which de-

ceased was killed, and that such collision

was occasioned by reason of the negligence
and unskilfulness of those operating and
managing the train, and that the injuries

and death were caused thereby, and it is not
essential to allege the particular acts of any
particular servant or employe which occa-
sioned the collision. Anderson v. Missouri
Pac. R. Co. [Mo.] 93 S. W. 394.

Sufficiency of particular averments of neg-
ligence: Complaint held insufficient to charge
negligence in the maintenance of the plat-
form or in the stopping of the car beyond the
platform, but the other allegations of negli-
gence held sufficient. Indiana Union Trac-
tion Co. v. Jacobs [Ind.] 78 N. B. 325. Alle-
gations that the platform upon which plaint-
iff attempted to alight "was • • • located
too far from the step of * • • the coach"
and that "the distance • • • was more
than an ordinary step," held mere conclu-
sions. Seaboard Air-Line R Co. v. Olsen, 123

Ga. 612, 51 S. E. 591. A complaint charging
that defendant negligently approaclied a
switch at n dangerous rate of speed and neg-
ligently ran into such switch at such dan-
gerous rate of speed, whereby the car left the
track, sufficiently alleges negligence (Indi-
ana Union Traction Co. v. McKinney [Ind.
App.] 78 N. E. 203), and it also sufficiently
alleges the negligent derailment of the car
(Id.). A complaint charging that defend-
ant kept a car inspector at a certain place,
who^ duty It was to inspect the cars, is not
fatally defective in failing to allege that the
car was ever at such place. Southern R. Co.
v. Roach [Ind. App.] 77 N. E, 606; Id. [Ind.
App.] 78 N. B. 201. A complaint alleging
wanton negligence in that the car was sud-
denly started while plaintiff was alighting,
which fact was known to defendant's agents
or some of them, is insufficient In that it

does not allege that the agents who started
the car had knowledge. Birmingham R.,
Light & Power Co. v. Bennett [Ala.] 39 So.
565. A complaint in justice court alleging
that plaintiff was thrown and Injured by
reason of the starting of defendant's car
while he was attempting to board with In-
tent to become a passenger is sufficient, Barr
V. St. Louis & S. R. Co., 114 Mo. App. 425, 90
S. W. 107. A complaint alleging that the
conductor bade plaintiff to get upon the
train and then, although he knew that
plaintiff was a one-armed man, gave the
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lege in detail the manner in -which the accident happened."* A general averment

of negligence is usually deemed sufficient,*" and on the other hand, averment of facts

raising a presumption of negligence has been held good without a general averment

of negligence,*^ but an averment of facts not amounting to negligence in law is bad

without a general averment.*^ Where the negligence charged is the ejection of a

helpless passenger iu a dangerous place, the complaint need not allege cause of the

helpless condition,** nor must the motive of the ejectors be alleged.^* The place of

the accident must be alleged,*^ but an amendment in respect thereto does not change

the cause of action.*" The negligent servant need not be particularly designated.*'

A petition seeking to recover for being required to ride in the negro compartment

must allege that plaintifE was not a negro.*' Inconsistent allegations as to cause of

accident has been held not fatal where either alleged cause would support the ac-

tion.*' A contract limiting the defendant's liability must be specially pleaded unless

signal to start, sufficiently alleges negrll-
gence as against a demurrer. Talbert v.

Charleston & "W. C. R. Co., 72 S. C. 137, 51
S. E. 664. A.n atnendment charging that the
car was started lirith a sudden and violent
Jerk as pl&intife ivas transferring is not ob-
jectionable as not alleging the cause of the
jerk. Georgia R. & JBlec. Co. v. Reeves, 123
Ga. 597, 51 S. E. 810. An allegation that "•aid
jerk of said car was caused by aefendant's
servants and agents in charge sf «aid car"
Is not objectionable as not conH*cting de-
fendant with the negligence. Id. A com-
plaint alleging that plaintifC, who Had en-
tered the train to assist a passenger, was in-
jured by a ludden jerk while attempttng to
alight doss not charge negligence In absence
of an allegation that defendant had knowl-
edge that he was alighting. Hill v. Louis-
ville & N. R. Co., 124 Ua. 243, B2 S. E. «51.

Complaint held good as against objections
that It failed to allege negligence, that the
car was started while plaintifE was alighting,
that the car stopped to discharge passengers,
that the place was a regular stopping place
for discharging passengers, and that defend-
ant's servants had notice that plaintiff was
alighting. Birmingham R., Light & Power
Co. V. Handy [Ala.] 39 So. 917. A complaint
charging «v7ongtiiI electment of plaintiff's

intestate from a moving train and not wan-
ton and wilful ejectment, need not allege
consciousness of results. Louisville & N. R.
Co. V. Perkins [Ala.] 39 So. 305. An amend-
ment charging an additional act of negli-
gence, when construed with the amended
pleading, held to sufficiently show the rela-
tion of the nesligence to tlie Injury. Georgia
R. & Elec. Co. V. Reeves, 123 Ga. 697, 61 S. B.
610.

39. A petition alleging that defendant per-
mitted a live wire to be suspended from the
roof, and continuing, "believing such wire to

be a rope, plaintiff's hand came in contact
therewith," is not defective for failing to al-

lege how and why plaintiff's hand came in

touch with It. Hopkins v. Michigan Traction
Co. [Mich.] 13 Det. Leg. N. 254, 107 N. W. 909.

A declaration alleging that defendant negli-
gently and unskillfully conducted Itself In

managing the said railroad and the car and
train," etc., sufficiently particularizes the
negligence, Specially In view of Code Pub.
Gen. Laws 1904, art. 75, S 24, BUbd. 36. Phila-

aelpMa, B. & W. R. Co. v. Allen, 102 Md. 110,

62 A. 245.
40. Hamilton v. Metropolitan St. R. Co.,

114 Mo. App. 504, 89 S. W. 893.

41. A petition alleging facts which war-
rant the presumption of negligence Is suffi-

cient, at least to sustain an am_«ndment in-
aerting a direct charge of negligence. Keeton
V. St. Louis, etc., R. Co., 116 Mo. App. 281, 92
S. W. B12.

42. An allegation that the track w^as a
foot higher than the surface of the street is

not an allegation that the track was not
even with lever of the street mi required by
Burn's Ann. St. 1901, J 54E4. Indianapolis
Traction & Terminal Co. v. I'Tiisell [Ind.
App.] 77 N. E. 357. An all««-ation that, al-
though It was three feet froai the lower step
to the ground, defendant (nrotshed no extra
step does not allege negligence. Id.

43. 44. Macon, etc., R. Co. v. Moore [Ga.]
54 S, B. 700.

45. A complaint alleging that plaintiff's

intestate was ejected "near a trestle and al-

most In the yards of the said railroad com-
pany • • • in or near a swamp in the city
of Macon," sufficiently identifies the place of
expulsion. Macon, etc., R. Co. v. Moore [Ga.]
54 S. B. 700.

40. An amendment changing the location
of the accident to conform to the proof Is not
objectionable as changing the cause of ac-
tion. Georgia R. & Elec. Co. v. Reeves, 123
Ga. 697, 51 S. E. 610.

47. An allegation that before entering the
train plaintiff asked the employes in charge
thereof if it would stop at Buda, sufficiently
designates the employes. International & G.
N. R. Co. v. Hessler [Tex. Civ. App.] 95 S. W.
40. A complaint alleging that plaintiff's In-
testate was killed through the negligence of
defendant's servants Is sufficient without al-
leging what particular servants were negli-
gent (Kansas City, etc., R. Co. v. Matthews,
142 Ala. 298, 39 So. 207), or what their duties
wera (Id.).

48. Wolfe V. Georgia R. & Elec. Co., 124
Ga. 693, 53 S. E. 239.

49. An averment that the wreck was
caused by defective ties followed by an aver-
ment that the train left the track because of

a broken wheel, while Inconsistent, do not

make the complaint bad. Southern R. Co. v.
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plaintiff's complaint shows that he assumed' the risk."" Contributory negligence

must be alleged with the same particularity as is required of allegations of negli-

gence."'^

Issues, proof, and variance.^'—Where several grounds of negligence are alleged

it is not necessary that plaintiff prove them all."' As in other cases all material

averments of the complaint "* must be proved substantially as alleged,"" but slight

variance may be disregarded "° or cured by amendment." The better rule is that the

Roach [Ind. App.] 77 N. E. 606; Id. [Ind.
App.] 78 N. E. 201.

50. Pittsburgh, etc., R. Co. v. Higg-s, 165
Ind. 694, 76 N. E. 299.

51. In an action for the death of a pas-
senger, a plea that the decedent was guilty
of contributory negligence in that he alighted
from a moving train in the night time with-
out requesting it to stop is bad as it does
not charge negligence. Kansas City, etc., R.
Co. V Matthew, 142 Ala. 298, 39 So. 207. Al-
legation in answer that defendant "promul-
gateil a rule" prohibiting passengers from
riding on the engine held, in the absence of
a special exception, to be equivalent to an
allegation that rule was promulgated and
was enforced, and hence to raise issue as to
whether rule was in existence when accident
occurred, rendering admissible evidence tend-
ing to show that rule was not in force, in
view of Rev. St. 1895, art. 1193, providing
that it shall not be necessary for plaintiff to

deny special defenses. Missouri, etc., R. Co.

v„ Avis [Tex.] 15 Tex. Ct. Rep. 756, 93 S. W.
424.

52. See 5 C. L. 549.

53. Cain V. Atlantic Coast Line R. Co. [S.

C] 54 S. B. 244. Proof of the spreading of
the rails from any one cause alleged is .suffi-

cient. Whipple V. Michigan Cent. R. Co.
[Mich.] 12 Det. Leg. N. 905, 106 N. W. 690.

54. One riding on a through ticket need
not prove the exact amount received by the
road sued for injuries, even though a specific
amount is alleged. Pittsburgh, etc., R. Co.
v. Higgs, 165 Ind. 694, 76 N. B. 299. Although
the petition alleged that plaintiff was injured
by cinders negligently emitted from the en-
gine "coming through a door opened by the
conductor," the allegation as to the opening
of the door is mere inducement and need not
be submitted. St. Louis S. W. R. Co. v. Parks
[Tex. Civ. App.] 14 Tex. Ct. Rep. 232, 90 S. W.
343. An allegation that the car had stopped
when plaintiff attempted to board was mere
matter of inducement, the negligence being
in starting the car (Forrester v. Metropoli-
tan St. R. Co., 116 Mo. App. 37, 91 S. "W. 401).

55. Hamilton v. Metropolitan St. R. Co.,

114 Mo. App. 504, 89 S. W. 893; WaUer v.

Wilmington City R. Co. [Del. Super.] 61 A.
874. Under a complaint pleaded on the theory
that plaintiff was injured by the sudden
starting of the car after it has come to a
stop, recovery cannot, be had where the proof
shows that she attempted to alight from the
moving car. Goldstein v. Metropolitan St. R.
Co.; 98 N. T. S. 862. In action for injuries to
passenger who jumped from car to avoid im-
pending collision, held no variance between
allegation that wreck was in plain view of
plaintiff and of defendant's servants, and
proof that they had knowledge of it. Mc-
Manus v. Metropolitan St. R. Co., 116 Mo.
App. 110, 92 S. W. 176. Where plaintiff al-

leges entry on the train at V. In good faith
as a passenger, with the tender of the proper
fare, and his subsequent ejection, he cannot
recover on the theory that he was a pur-
chaser and holder of a ticket which he in
good faith believed entitled him to transpor-
tation from an earlier station to his destina-
tion. Gulf, etc., R. Co. V. Riney [Tex. Civ.

App.] 14 Tex. Ct. Rep. 804, 92 S. W. 54. Proof
that plaintiff was injured while attempting
to alight constitutes a fatal variance where
the complaint alleges that she was hurled
from her seat by running the car around a
curve at negligent rate of speed. Scheu v.

Union R. Co., 98 N. T. S. 278. Where plaintiff
alleges that the car had come to a' standstill,
and the proof shows that he attempted to
board while it was still moving, there is a
fatal variance. Wainwright v. Interurban
St. R. Co., 48 Misc. 645, 96 N. Y. S. 114. Where
the petition alleges negligence in starting
the car after it had come to a stop and while
plaintiff was alighting, and the proof shows
that injury was received while attempting to
alight while the car was still in motion, there
is a fatal variance. Edelman v. Interurban
St. R. Co., 95 N. T. S. 527. Where in an ac-
tion the wrong complained of was causing
plaintiff to get off before reaching his desti-
nation, proof that plaintiff was a passenger
and entitled to be carrier to a certain sta-
tion and was wrongfully put off before
reaching his destination, is not a fatal vari-
ance. Louisville & N. R. Co. v. Quinn [Ala.]
39 So. 756. Proof of a defective axle will not
sustain a verdict where the negligence al-
leged was a broken wheel. Southern R. Co. v.

Roach [Ind. App.] 77 N. B. 606.

56. The proving of a contract in an action
sounding In tort is not a variance where its

purpose is to establish the relation of carrier
and passenger. Lake Shore & M. S. R. Co. v.

Teeters [Ind.] 77 N. E. 599. Since a petition,
alleging the purchase of a ticket, but that
defendant's conductor in violation of plaint-
iff's rights as a passenger forced him to

leave the train, set up a cause of action in
contract and not in tort, there was no fatal
variance between the pleading and proof
that through the negligence of a prior con-
ductor the ticket had been so punched as to
render it useless at the time plaintiff was
ejected, and tnat the conductor believed it to
be his duty to reject the ticket. Southern R.
Co. v. Hawkins [Ky.] 89 S. W. 258. There
was no material variance where the petition
stated the place of an accident to a passen-
ger to be "at or near" a certain point and
the evidence showed It to be fifteen or more
feet west of that point. McCaffiery v. St.

Louis & M. R. Co., 192 Mo. 144, 90 S. W. 816.

Where the complaint stated that a street car
stopped at the east side of a crossing, and
that by reason of defendant's negligence
plaintiff was injured while attempting to
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contract of carriage need not be proved strictly as laid when pleaded in a tort wise ac-

tion only to show that plaintiff was a passenger, but the contrary has recently been

held.''*

Presumptions and burden of proof,
^^—The burden of proving negligence is on

the plaintiff "" and the burden of proving contributory negligence is generally on de-

fendant.. Contributory negligence must be established by a preponderance of the

evidence,"^ and such burden does not shift on proof ot facts raising a presumption."^

Proof of an accident raising a presumption of negligence imposes upon the carrier

the burden of rebutting it, and he may do so by plaintiff's evidence or by affirmative

evidence."' Defendant may meet a presumtion with evidence only sufficient to

make it equally probable that it was not due to negligence."* The burden of prov-

ing negligence rests upon plaintiff throughout the trial."" By application of the

doctrine of res ipsa loquitur a presumption of negligence arises from the fact of col-

lision,"" or derailment,"' or from any extraordinary act in the operation of the car,"'

alight, it was Immaterial whether the evi-

dence showed that the car stopped at the
east or west side of the crossing. Paris
Transit Co. v. Alexander [Tex. Civ. App.] 14

Tex. Ct. Rep. 392, 90 S. W. 1119. There is no
fatal variance between a complaint alleging
that the decedent was violently thrown from
the train and injured, and proof that he vol-
untarily stepped from the moving train and
lost his footing and was thrown down.
Kansas City, etc., R. Co. v. Matthews, 142
Ala. 298, 39 So. 207. There is no variance be-
tween a declaration charging that the train

was operated by servants of defendant and
proof that it was controlled by servants of

another company, which is an 'agent of de-
fendant. Chicago Terminal Transfer R. Co.

V. Young, 118 111. App. 226. Proof held not to
make a case within the averments of the
complaint. Dolbee v. Detroit, etc., R. Co.
[Mich.] 108 N. W. 99. There Is no variance
between an allegation that after the train
had stopped and while plaintiff was alight-

ing it was suddenly and negligently started

with a jerk, and proof that the sudden jerk
occurred before the train had come to a full

stop, the gist of the negligence being the
sudden jerking. Hopkins v. Chicago, etc., B:

Co. [Wis.] 107 N. W. 330.

57. Where plaintiff alleged negligence in

starting the train With a sudden jerk after it

had come to a stop, and the proof showed
that the jerk occurred before coming to a
standstill, plaintiff was entitled to amend to

conform to the proof, the latter issije being
fully litigated. Hopkins v. Chicago, etc., R.
Co. [Wis.] 107 N. W. 330.

58. Allegation of passage on street car be-
tween certain streets, and proof that it be-
gan and ended one block later, the place of
the tort being included in either case. Lake
St. El. R. Co. V. Collins, 118 111. App. 270.

59. See 5 C. L. 54«.

BO. The burden of proving negligence rests

upon the plaintiff throughout the case. Lin-
coln Traction Co. v. Shepherd [Neb.] 107 N.

W. 764. The fact that the opening of the
gate raised a presumption of negligence did
not shift the burden from plaintiff to prove
negligence. Greer v. Union R. Co., 99 N. Y. "S.

428. Plaintiff in personal infury action must
make out his case by a preponderance of the
evidence. Domenico v. Bl Paso Elec. R. Co.
[Tex. Civ. App.] 14 Tex. Ct. Rep. 154, 90 S.

W. 60. One relying upon the existence of cer-
tain facts to raise a presumption of negli-
gence has the burden of establishing those
facts. Lincoln Traction Co. v. Shepherd
[Neb.] 107 N. W. 764. Where the issue is
whether or not the car was negligently
started while plaintiff was alighting, the
burden is upon plaintiff. Id. Plaintiff must
prove negligence by a preponderance of evi-
dence where the accident does not raise a
presumption of negligence. Chicago Union
Traction Co. v. Mee, 218 111. 9, 75 N. E. 800.

61. Bl Paso Elec. R. Co. v. Kitt [Tex. Civ.
App.] 14 Tex. Ct. Rep. 344, 90 S. W. 678. Not
by a "preponderance of the evidence to the
satisfaction of the jury" Id.

Note: The rule as to the burden of proving
contributory negligence varies in the several
states, and this conflict, which is in no man-
ner peculiar to actions against carriers, is
more fully illustrated in the cases cited in
the topic. Negligence, 6 C. L. 773 [Bd.].

62. Dean v. Tarrytown, etc., R. Co., 99
N. Y. S. 250.

63. Metropolitan St. R. Co. v. Warren
[Kan.] 86 P. 131.

64. Omaha St. R. Co. v. Boesen [Neb.] 105
N. W. 303.

65. Does not shift upon proof of derail-
ment. Omaha St. R. Co. v. Boesen [Neb.] 105
N. W. 303. Proof of a derailment raises a
presumption of negligence. Id.

66. Proof of a collision raises a presump-
tion of negligence.' Elgin, A. & S. Traction
Co. V. Wilson, 217 lU. 47, 75 N. B. 436. That
a car was allowed to run into the one on
which plaintiff was a passenger, held prima
facie proof of negligence. Haas v. St. Louis,
etc., R. Co. [Mo. App.] 90 S. W. 1155. One
who is killed while riding on the running
board may invoke the presumption. Abel v.
Northampton Traction Co., 212 Pa. 329, 61
A. 915. Evidence of collision of two cars
controlled by defendant casts upon it the
burden of disproving negligence. O'Clair v.

Rhode Island Co. [R. I.] 63 A. 238.

Collision with vehicle of third person: No
presumption of negligence where street car
collides with a wagon. Chicago Union Trac-
tion Co. V. Mee, 218 111. 9, 75 N. E. 800. No
presumption where car collided with a Are
engine. Wolf v. Chicago Union Traction Co.,

119 111. App. 481. Proof of collision between
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or from any defect in the carrier's facilities °' when shown to have proximately caused

the accident/" and, generally, the happening of an injurious accident raises a pre-

Btreet car and truck raises a presumption of

negligence on the part of tlie caiTler.

Houghton V. Market St. R. Co. [Cal. App.] 82

P. 9Y2.

67. Davis V. Galveston, etc., R. Co. [Tex.
Civ. App.] 14 Tex. Ct. Rep. 989, 93 S. W. 222;
Western Maryland R. Co v Shivers, 101 Md.
391, 61 A. 618. In the absence of any ex-
planation of the cause of a derailment
wherein a passenger Is injured, it Is pre-
sumed that it was caused by the negligence
of the carrier. Galveston, etc., R. Co. v.

Green [Tex. Civ. App.] 14 Tex. Ct. Rep. 611,

91 S. W. 380. A passenger establishes a
prima facie case by showing that the in-

juries sued for were caused by the derail-
ment and overturning of the train in which
he was a passenger. Illinois Cent. R. Co. v.

Porter [Tenn.] 94 S. W. 666. The presump-
tion of negligence arising from such a show-
ing is not conclusive, but may be rebutted
by showing that the Injury arose from an
unavoidable accident, or an occurrence which
could not have been prevented by the high-
est applicable degree of care and foresight.
Id. Proof of derailment raises a presump-
tion of negligence. Indiana Union Traction
Co. V. McKinney [Ind. App.] 78 N. B. 203.

The happening of a wreck raises a presump-
tion of negligence (Southern Pac. Co. v. Cavin
[C. C. A.] 144 F. 348), and places the burden
on the defendant to disprove negligence
(Id.). Derailment raises a presumption of
negligence. Cincinnati, I. & W. R. Co. v. Bra-
vard [Ind. App.] 76 N. E. 899. Proof of de-
railment makes prima facie case of negli-
gence. Brown v. Tazoo & M. V. R. Co. [Miss.]
41 So. 383.

68. Proof that plaintiff was thrown by a
"sudden" jerk raises a presumption of negli-
gence. Iiomas v New York City R. Co., 97
N. T. S. 658. Proof of premature starting of
a car raises a presumption of negligence,
even though it is not shown that the con-
ductor gave the signal to start. Gregorio v.

New York City R. Co., 97 N. Y. S. 373. Proof
that the car was started with a jerk while
plaintiff was alighting makes a prima facie
case and imposes the burden upon defendant
to disprove neglig'ence. Joyce v. Los Angeles
R. Co., 147 Cal. 274, 82 P. 204. Proof that
plaintiff was injured while alighting from
the car by a sudden forward jerk Is sufficient
to raise a presumption of negligence with-
out proof of cause of such Jerk. Renfro v.

Fresno City R. Co. [Cal. App.] 84 P. 357. Evi-
dence that cinders from the size of a pin
head to that of a pea escaped from the en-
gine and Injured a passenger on the tenth
car makes a prima facie case of negligence,
either in not having a suitable spark ar-
rester or in handling the engine. St. Louis
S. W. R. Co. V. Parks [Tex. Civ. App.] 14 Tex.
Ct. Rep. 232, 90 S. W. 343. Proof of sudden
starting of the car while a passenger Is
alighting, resulting in Injury, raises a pre-
sumption of negligence. Paul v. Salt Lake
City R. Co. [Utah] S3 P. 563. Where a stop-
ping car Is started with a sudden Jerk throw-
ing a passenger, a presumption of negligence
arises. Griffin v. Paclflc Elee. R. Co. [Cal.
App.] 82 P. 1084. Proof of a premature
starting of the car while a passenger Is
alighting raises a presumption of negli-

gence. Cody V. Market St. R. Co. [Cal.] 82
P. 666. The sudden starting with a Jerk of
the car will raise a presumption of negli-
gence. Lincoln Traction Co. v. Shepherd
[Neb.] 107 N. W. 764. Proof of an unusual
explosion in the controller box of a street
car raises a presumption of negligence. Ger-
man v. Brooklyn Heights R. Co., 107 App.
Div. 354, 95 N. Y. S. 112. Proof of a sudden
jerk of the car does not of itself raise a pre-
sumption of negligence. Flynn v. Interbor-
ough Rapid Transit Co., 48 Misc. 529, 96 N.
Y. S. 259. Mere falling of a window In a
street car raises no pre.=iumption of negli-
gence. Strembel v. Brooklyn Heights R. Co.,
110 App. Div. 23, 96 N. Y. S. 903. The fact
that plaintiff was injured by a sudden jolt
of the train makes a prima facie case.
Evansville & T. H. R. v. Mills [Ind. App.] 77
N. E. 608. Turning out of the lights while a
passenger is alighting resulting in an injury,
raises the statutory presumption of negli-
gence. As an injury resulting from the run-
ning of the cars within Civ. Code 1895,
§ 2321, and also damage done by an agent
within same act. Georgia R. & Elec. Co. v.
Reeves, 123 Ga. 697, 51 S. B. 610. Evidence
that the car came to a sudden stop and an
iron came up through the seat, injuring the
plaintiff, raises a presumption of negligence.
Hebblethwaite v. Old Colony St. R. Co.
[Mass.] 78 N. B. 477.

69. Proof that plaintiff was Injured by
stepping into an unguarded trolley pole hole
in the path used by passengers transferring
establishes a prima facie case. Colorado
Springs, etc., R. Co. v. Petit [Colo.] 86 P. 121.
Falling of a device to register fares raises a
presumption of negligence. Weir v. Union
R. Co., 98 N. Y. S. 268. Blowing out of the
controller of a street car raises a presump-
tion of negligence. Firebaugh v. Seattle
Elec. Co., 40 Wash. 658, 82 P. 995. Where the
deck of a boat falls while a passenger Is
rightfully upon it, the law presumes negli-
gence. Instruction approved. Bvers v. Wig-
gins Ferry Co., 116 Mo. App. 130, 92 S. W. 118.
Passenger directed by collector of fares to
go on hurricane deck, and who finds other
passengers there and who is not ordered to
go below and does not hear or know of gen-
eral order to passengers to do so. Is right-
fully there, though it Is not designed for ac-
commodation of passengers (Id.), but this
presumjttion is not conclusive and may be
rebutted or explained away by proof that the
carrier exercised proper care. Id. Instruc-
tion that falling was conclusive, that it was
not

.
built with that degree of care and

strength which It was defendant's duty to
exercise, held erroneous. Id. Proof that the
accident was caused by the fender coming
loose raises a presumption of negligence.
Winter v. Interurban St. R. Co., 96 N. Y. S.
1009. Where an injury to a passenger is
caused by a defect in the means of trans-
portation, there Is a presumption of negli-
gence. Dougherty v. Pittsburgh R. Co., 213
Pa. 346, 62 A, 926. Not overcome by show-
ing that the defective brake worked on a
previous trip while In the same condition.
Id.

TO, The doctrine of res ipsa loquitur does
not raise a presumption of negligence from
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sumption of negligence and places the burden upon defendant to disprove negli-

gence.'^ The fact that a passenger's injuries were received as the result of jumping

from the car does not deprive him of the benefit of the doctrine of res ipsa loquitur

where the eirciimstances justified him in jumping.'^ One who is on a train used for

carrying passengers, in the absence of evidence to the contrary, presumed to be right-

fully there as a passenger,''^ but one riding in a place not designed for the use of pas-

sengers has the burden of showing that he was rightfully there.''* Likewise, one

paying fare to an employe not ordinarily authorized to accept must prove the latter'a

authority.'"

Admissibility of evidence '"
is governed by general rules.'^

the fact of injury, but only when the facta
causing the injury are known. The fact that
a passenger caught her heel in the step while
alighting and was injured does not come
within the rule res ipsa loquitur so as to
render it unnecessary to show negligence.
Wilbur V. Rhode Island Co. [R. I.] 61 A. 601.

71. North Jersey St. R. Co. v. Purdy [C. C.

A.] 142 F. 955. The fact that an unusual ac-
cident occurs without the fault of a passen-
ger establishes a prima facie case against the
carrier. Street car explosion. Brod V. St.

Louis Transit Co., 115 Mo. App. 202, 91 S. W.
J93. A showing of injury to a passenger
without fault on his part while under the
care of the carrier, and under circumstances
which unexplained shows failure on its part
to fully discharge its duty, raises a presump-
tion of negligence which the carrier must
overcome by proof satisfying the jury. That
plaintiff, a passenger on a freight train, was
thrown therefrom by unknown persons.
Louisville & N. R. Co. v. Board [Ky.] 90 S.

W. 944. Whether the presumption of negli-

gence on the part of the carrier was over-
come by the testimony of the conductor and
brakeman on a freight train that they had
nothing to do with plaintiff's being thrown
ott was for the Jury. Id. The right of ac-
tion that accrues to an injured passenger is

founded in negligence, but from the char-
acter of the relation a presumption of negli-

gence arises from the fact of injury that
throws the burden on the carrier to show
that it used the high degree of care required.
Hamilton v. Metropolitan St. R. Co., 114 Mo.
App. 504, 89 S. W. 893.

72. Firebaugh v. Seattle Elec. Co., 40
Wash. 658, 82 P. 995.

73. Anderson v. Missouri Pac. R. Co. [Mo.]
93 S. W. 394. Where it appeared that one
killed in a collision, upon reaching the point
to which he had purchased a ticket, remained
in the coach, and that collision occurred
while train was proceeding in direction of
his home, held tliat it was not necessary, in

order to Justify submission of case to Jury,

to show by positive or direct evidence that
he was a passenger, or that he intended to

continue his Journey beyond his original des-
tination, but Jury was Justified in inferring
that such was the fact. Id. Instruction held
to require Jury to find that deceased was a
passenger as well as all the essential facts
necessary to constitute him one, so that this
question having been fairly submitted, it

was no error to refuse requested instruction
to same effect. Id.

74. The burden is on the shipper to show
that the conductor had apparent authority to

|

7 Curr. Law— 38.

permit him to ride in the engine, and that
he was ignorant that he was exceeding his

authority. Illinois Cent. R. Co. v. Jennings,
217 111. 140, 75 N. B. 457.

75. Under a statute providing that no col-
lector or conductor without a badge Is au-
thorized to accept fares, one paying to a
brakeman without such badge must prove his
authority to accept fares. Civ. Code, § 488.
Wieland v. Southern Pac. Co. [Cal. App.] 82
P. 226.

76. See 5 C. L. 550.

77* Rules and ordSnances; Where there is

no evidence to show that the conductor of a
street car was misled in signaling the motor-
man to cross railroad tracks by assuming
that the train was running at the regulated
rate, an ordinance limiting speed of train is

immaterial. Chicago City R. Co. v. Shaw, 220
111. 532, 77 N. E. 139. On the issue of the neg-
ligence of a cross line, a speed ordinance,
though repealed, is admissible if otherwise
competent (Bragg v. Metropolitan St. R. Co.,
192 Mo. 331, 91 S. W. 527), but cannot be in-
voked if no reliance was placed upon Its be-
ing observed by the cross line (Id.). A rule
of a street car company requiring the motor-
man "to see that no person is alighting" be-
fore starting his car to cross a railroad is
admissible as bearing upon negligence in
starting a car which had stopped at a cross-
ing while plaintiff was alighting. Chicago
City R. Co. V. Lowitz, 218 III. 24, 75 N. E. 755.
Where defendant denied the happening of the
accident and was permitted to prove that the
conductor made no report, evidence of a rule
requiring conductors to report accidents is

admissible to strengthen the conductor's tes-
timony. Field V. New York City R. Co., 109
App. Div. 831, 96 N. Y. S. 457. Where by spe-
cial orders a freight train was given the
right of way over a passenger train, and in
passing injured, a passenger, the general
rule requiring the freight to take the side
track is inadmissible as showing negligence
in not doing so. Illinois Cent. R. Co. v. Proc-
tor [Ky.] 89 S. W. 714.

Custom: Where plaintiff was injured while
alighting at a stop not intended for that pur-
pose, evidence of a custom for passengers to
alight there is admissible to charge defend-
ant with care in regard to plaintiff. Chicago
City R. Co. V. Lowitz, 218 111. 24, 75 N. E. 755.
Evidence of a custom to carry children ac-
companied by parents free is admissible to
establish the relation of carrier and passen-
ger in favor of a child so traveling. Ball v.

Mobile Light & R. Co. [Ala.] 39 So. 584. In
an action for injuries received while alight-
ing, evidence of a regular custom to stop at
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that point for receiving and discharging pas-
sengers is material. Birmingham R., Light
& Power Co. v. Bnslen [Ala.] 39 So. 74.

Where a carrier shows a custom of taking up
tickets for the purpose of showing that the
inista.ke could not have been made, specific

instances of a similar mistake are admissi-
ble in rebuttal. Parrott v. Atlantic & N. C.

R. Co., 140 N. C. 546, 53 S. E. 432.

Res g-estae: In an action for wrongful ejec-
tion, a remark by the brakeman that "she
was a whore off Dewees street," after the
passenger had left the car, is not admissible
as res gestae. Southern R. Co. v. Thurman
{Ky.] 90 S. W. 240. Where a passenger was
insulted by the carrier's servants, 'an ex-
clamation "Mamma, let's get out of here,"
made by one of her children at the time, is

admissible as a part of the res gestae and
as indicative of the acts. Gulf, etc., R. Co. v.

liuther [Tex. Civ. App.] 14 Tex. Ct. Rep. 195,

&0 S. W^. 44. In an action to recover for a
refusal to validate a ticket, evidence that
plaintiff consulted her kinsman, and the cir-
cumstances under which she did so, after the
refusal, is admissible. Baltimore, etc., R. Co.
V. Hudson [Ky.] 92 S. W. 947. The failure of
a passenger, ejected because of an errone-
ously punched transfer ticket, to make ex-
planation may be considered as res gestae
hearing upon his good faith in accepting and
using the ticket. Cleveland City R. Co. v.

Connor [Ohio] 78 N. E. 376. Evidence of
abusive language by the conductor while
ejecting a passenger is admissible. McGhee
V. Cashin [Ala.] 40 So. 63. It is not error to
permit a witness to testify as to the in-
juries he received in the wreck which caused
the death for which suit is brought if such
testimony is merely descriptive of the wreck.
Neckles v. Seaboard Air Line R. Co. [S. C]
54 S. E. 255.

Prior and suhsequcnt acts and conditions:
In an action for wrongful ejectment before
reaching destination, evidence that the en-
gine proceeded to a "water tank near the des-
tination is immaterial. Louisville & N. R.
Co. V. Quinn [Ala.] 39 So. 766. Where in an
action for injuries by cinders, the defendant
offers evidence that the engines never
worked steani and hence did not emit cin-
ders at the place of accidtnt, evidence that
a. witness on a similar train caught cinders
In his hat was admissible. St. Louis S. W.
R. Co. V. Parks [Tex. Civ. App,] 14 Tex. Ct.

Rep. 232, 90 S. W. 343. Evidence that de-
fendant has settled with another person for
Injuries received in the same wj-eck is ad-
missible as showing that it recognizes its
liability. Nickles v. Seaboard Air Line R. Co.
[S. C] 54 S. B. 253. It is not error to admit
testimony of a second train running over the
trestle into the wrecked train, although not
alleged where it is clear that it did not con-
tribute to the injury but was merely to show
the effect upon the trestle. Id. In an action
lor damages for injuries received from ex-
posure to cold while plaintiff was driving to
his destination after train had failed to stop
lor him, plaintiff's testimony that he had
been in the habit of driving around at night
held admissible. International & O. N. R. Co.
V. Addison [Tex. Civ. App.] 15 Tex. Ct. Rep.
675, 93 S. W. 1081. Absence of accidents at
similar places is not admissible to disprove
that a particular place was dangerous. Mo-
tile Light & R. Co. V. Walsh [Ala.] 40 So.

£60 Evidence that people pass and repass at

a certain point Is Irrelevant on the issue
whether it was a place for receiving p&,ssen-
gers. Smith v. Birmingham R., Light &
Power Co. [Ala.] 41 So. 307. In a suit for
injuries received while alighting from a car,
where the evidence is conflicting as to the
cause of the accident, evidence as to regular
stopping places and their relation to the
rules of the company in stopping and start-
ing is admissible. Moore v. Woonsoclcet St.

R. Co. [R. I.] 63 A. 313. Where in an action
for injuries received while alighting defend-
ant has introduced plans showing the dis-
tances between certain "white poles," evi-
dence is admissible to show that these poles
were regular stopping places. Id. Condition
of the cars after the collision may be shown
as bearing upon the speed of the train. El-
gin, A. & S. Traction Co. v. Wilson, 217 111.

47, 75 N. E. 436.
Acts and declarations of pas.senger: State-

ments made by plaintiff of the manner in
which the accident happened, made several
minutes afterwards and after she had walked
to her destination some two hundred or three
hundred yards, are not admissible as res
gestae. McBride v. Georgia R. & Elec. Co.
[Ga.] 54 S. E. 674. A statement made by a
passenger just injured that her foot slipped
is not rendered inadmissible by a subsequent
proposal to compromise. Id.

Acts and declarations of carrier's em-
ployes: Proof that the mortorman stated im-
mediately after the accident that he was un-
der the Impression that plaintiff had pre-
viously alighted is admissible in proof of
plaintiff's claim that he was thrown off by
a jerk of the car. McDonough v. Boston El.
R. Co. [Mass.] 78 N. E. 141. Statements of
the conductor made the next day as to con-
dition of an ejected passenger and as to pay-
ment of fare is not admissible. Weiland v.

Southern Pac. R. Co. [C^l. App.] 82 P. 226.

Held not harmless. Id. Where, in an action
against a carrier for carrying past destina-
tion, it Is shown that plaintiff boarded a
train not scheduled to stop at that point
plaintiff may show that he was directed tt>

take such train by an agent of defendant.
Trapp v. Southern R. Co., 72 S. C. 343, 51
S. E. 919. In an action for injuries due to the
drunken condition of the engineer, a state-
ment by the conductor that it was danger-
ous to go in the car was not too uncertain
as to the source of danger and was admissi-
ble. Puett V. Caldwell & N. R. Co. [N. C] 53
S, B. 852. Evidence that when defendant's in-
spector ordered plaintiff off he was gruff and
insulting, and of certain language used by
him to another passenger, held admissible as
characterizing the conduct of the inspector
and showing that the language was used in
the presence of other passengers. Southern
Pac. Co. V. Bailey [Tex. Civ. App.] 14 Tex.
Ct. Rep. 921, 91 S. W. 820.
Evidence as to ticlcet ror contract: In a suit

for wrongful ejectment for failure to iden-
tify as the original purchaser of the ticket,
evidence of conductor's knowledge that it

had been offered for sale is admissible upon
the issue whether he ought to have been sat-
isfied with the identification made. Brigham
V. Southern Pac. Co. [Cal. App.] 84 P. 306.
Although it is indorsed upon a ticket that it

is a free pass, parol evidence is admissible to
show a valuable consideration. Nickles v.
Seaboard Air Line R. Co. [S. C] 54 S. B. 255.
Where a conductor refused to accept a ticket.
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Sufficiency of evidence.''^—Plaintiff's case being usually made out by the pre-

sumption arising from the fact of accident/" the suflficieney of evidence in actions

for injury is usually determined by the adequacy of the proof offered to rebu.t such

presumption,*" or by a consideration of physical probabilities tending to discredit

evidence that plaintiff showed the ticket to
others upon being ejected, and their descrip-
tion thereof Tvhen taken with other evidence
tending to identify it, is admissible. McGhee
V. Cashin [Ala.] 40 So. 63. Evidence as to
where a ticket has been since the alleged
wrongful ejectment is admissible where its
identity is in issue. Id. Evidence that de-
ceased had money with which to pay fare is
admissible as tending to show that he had an
intention of becoming a passenger. Chicago
Union Traction Co. v. Lundahl, 117 111. App.
220. Where the question was whether a boy
was trying to become a passenger or trying
to "flip" a car, it was material to show the
possession of car fare. Id.

Opinions and conclusions: Conclusion that
a train stopped a sufficient length of time
for passengers to board, properly excluded.
Houston, etc., R. Co. v. Schuttee [Tex. Civ.
App.] 14 Tex. Ct. Rep. 725, 91 S. W. S06.
Railway conductor of fourteen years' ex-
perience could testify that he had nothing to
do with looking after the sleeping cars,

where it was sought to hold the sleeping car
company liable over to the railroad company
for injury to a passenger. Pullman Co. v.

Norton [Tex. Civ. App.] 14 Tex. Ct. Rep. 869,
91 S. W. 841. A person who has been in the
service -as a brakeman and conductor for
twelve years was qualified to testify that the
jar resulting from the alleged negligent
coupling was not unusual. Mullen v. Galves-
ton, etc., R. Co. [Tex. Civ. App.] 14 Tex. Ct.
Rep. 963, 92 S. "W. 1000. Testimony that it

was the starting bell and not the gripman's
gong that was sounded is not objectionable
as being a conclusion, the witness being fa-

miliar with the two. Kohr v. Metropolitan
St. R. Co. [Mo. App.] 92 S. "W. 1145. Whether
a waiting room was suitable and convenient
is not a subject of opinion evidence. Illinois

Cent. R. Co. v. Com. [Ky.] 90 S. W. 602. An
expert may testify as to the efnciency of a
spark arrester in use at the time of an al-
leged injury from cinders. St. Louis S. W.
R. Co. V. Parks [Tex. Civ. App.] 14 Tex, Ct.

Rep. 232, 90 S. W. 343. Evidence of plaint-
iff's appearance, as to whether he seemed to

be suffering and "what lie "was doing is ad-
missible and not objectionable as opinion or
conclusion. Mullen v. Galveston, etc., R. Co.
[Tex. Civ. App.] 14 Tex. Ct. Rep. 963, 92 S. "W.
1000. A question whether it was physically
possible in the night time for the motorman
to see a passenger alighting, as bearing upon
negligence in so starting the car, is objec-
tionable as opinion. Chicago City R. Co. v.

Lowitz, 218 111. 24, 75 N. E. 765. Testimony
that deceased was not thrown off by a jerk
is not objectionable as a conclusion when fol-

lowing testimony that the car was running
smoothly. Smith v. Birmingham R,, Light &
Power Co. [Ala.] 41 So. 307. When there is

evidence that the two passengers on the
train were thrown down by a jerk, and a
witness had testified that there was no un-
usual :erk, it is not error to permit a ques-
tion whether he considered a jeTk sufficient
to throw all the passengers an ordinary one.
Southern R. Co. v. Branyon [Ala.] 39 So. 675.

A statement as to speed of a car, "Well, it

would be hard to judge that, because it was
just started and could not have been running
fast," is inadmissible, being vague and a
conclusion of fact from another fact. Bir-
mingham R., Light & Power Co. v. Rutledge,
142 Ala. 19B, 39 So. 338. Where a wreck was
caused by the giving way of a trestle, an ex-
pert may testify as to the condition of the
trestle but cannot give his opinion as to the
cause of the wreck. Nickles v. Seaboard Air
Line R. Co. [S. C] 54 S. B. 255. A conductor
may testify as an expert as to how long it

would ordinarily take for a passenger to

board a train, and questions of a similar
nature. Seaboard Air Line R. Co. v. Bradley
[Ga.] 54 S. B. 69. The opinion of a nonexpert
witness as to the safety of a described em-
bankment is not permissible in an action for
injuries due to a wreck caused by caving of
a bank. Cain v. Atlantic Coast Line R. Co.
[S. C] 54 S. E. 244.

78. See 5 C. L. 551.

79. See ante this section.
SO. Evidence held insufficient to overcome

the presumption of negligence arising from
the nature of the accident. Cincinnati, I. &
W. R. Co. V. Bravord [Ind. App.] 76 N. E. 899.

Evidence in an action for personal injuries
received while boarding a oar held sufficient
to sustain a 'finding of actionable negligence.
Schmitt V. St. Louis Transit Co., 115 Mo. App.
445, 90 -S. W. 421. Where evidence of de-
fendant failed to explain the cause of ex-
plosion of controller, and plaintiffs sho^ved
several possible causes which might have
been controlled, it is insufficient to overcome
presumption of negligence. Firebaugh v.

Seattle Elec. Co., 40 Wash. 668, 82 P. 996.
Verdict not disturbed as against physical
facts because a passenger alleged to have
been thrown off a car by a quick curve
from north to west was found lying six
feet to the east of the track. Neumann v.

St. Louis Transit Co., 116 Mo. App. 269, 90 S.

W. 1165. Evidence based upon actual meas-
urement held sufficient to show that step of
the car was not over fourteen or fifteen In-
ches as against estimates that it was two
or two and one-half feet high. Truesdell v.

Erie R. Co., 99 N. Y. S. 694. Evidence held
insufficient to show that the door of the car
closed upon plaintiff through any negligence
of defendant. Masesco v. Interborough Rapid
Transit Co., 99 N. Y. S. 345. Evidence of neg-
ligence in maintaining platform insufficient
to sustain the verdict. Crowe v. Michigan
Cent. R. Co. [Mich.] 12 Det. Leg. N. 893, 106
N. W. 396. Evidence held to show no neg-
ligence in the construction of the car, opera-
tion of the train, or in care of the premises.
Ware v. Illinois C. R. Co., 119 111. App. 456.
Evidence held insufficient to show that warn-
ing as to space between platform and train
was not given. Coogan v. Interborough
Rapid Transit Co., 99 N. Y. S. 382.

,
Under the

evidence question of whether collision was
due to gross negligence of defendant's em-
ployes, lield for the jury. St. Louis S. W. R.

Co. V. Fowler [Tex. Civ. App.] 93 S. W. 484.

Snililen ."itarting ol car: Evidence held In-
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plaintiff's account of the accident." On issues not raising any presumption, such

as ejection of passenger,^^ refusal to cary/" failure to heat cars, " assaults by em-

ployes,^° or collision with the yehicles of others,^" sufficiency of evidence is deter-

mined according to the presence of a fair preponderance, and a like rule obtains as

to proof of contributory negligence." A palpable mistake in plaintiff's testimony

will not support a finding of contributory negligence, though if true it showed that

the act of tlie carrier could not have caused the particular injury.'^

Questions for jury.—^Whether, under facts leading to different inference, one

M^as a passenger '° or had quit that relation '" is a question of fact, but the evidence

sufficient. Lilllenthal v. New York City R.
Co., 95 N. T. S. 593; Southern R. Co. v. John-
son [Ala.] 39 So. 376; Tyrrell v. Metropolitan
St. R. Co., 96 N. T. S. 490; Chicago Union
Traction Co. v. Straud, 114 111. App. 479;
Quick V. Wyandotte & D. R„ R. Co. [Mich.]
13 Det. Leg. N. 21, 107 N. W. 104; Greehy v.

Metropolitan St. R. Co., 98 N. T. S. 274;
Maurer v. Brooklyn Heights R. Co., 96 N. T.
S. 1065; Gionella v. New York City R. Co., 96
N.- T. S. 1030; Vonderahe v. Metropolitan St.

R. Co., 109 App. Div. 28, 95 N. T. S. 1048;
Joyce V. Los Angeles R. Co., 147 Cal. 274, 82
P. 204. Evidence held sufficient. Lincoln
Traction Co. v. McCarty [Neb.] 107 N. W.
1021; Kitler v. People's St. R. Co., 27 Pa.
Super. Ct. 602.

81. Testimony of plaintiff that he was
thrown ten feet by the starting of the
standing car held not so physically impos-
sible as to show that he must have been at-
tempting to board the car while moving, es-
pecially where other evidence tends to show
that he was not thrown ten feet. Schmitt v.

St. Louis Transit Co., 115 Mo. App. 445, 90 S.

V\^ 421. Evidence of plaintiff as to the man-
ner in which the injury was received held
not so improbable as to authorize the court
to direct a verdict. Chicago City R. Co. v.

Henry, 218 111. 92, 75 N. E. 758. Plaintiff's
evidence as to the manner in which he re-
ceived his injuries held so against physical
facts as to be insufficient to sustain a ver-
dict. Peat V. Chicago, etc., R. Co. [Wis.] 107
N. W. 355. Evidence of plaintiff that he was
injured by a large stone rolling down the
embankment and striking his arm Inside the
car and bounding out again is not Impossi-
ble as a matter of law, but is for the jury.
GoUer v. Tonda, J. & G. R. Co., 96 N. Y. S.

483. Where in an action for injuries to a
passenger the evidence was conflicting as to
whether plaintiff fell in the same direction
the car was moving, the physical facts did
not, as a matter of law, disprove plaintiff's
contention that she was thrown off by a sud-
den start. Gharst v. St. Louis Transit Co.,
115 Mo. App. 403, 91 S. W. 453. Evidence that
plaintiff was injured by sudden stopping of
train, contradicted by the physical fact that
plaintiff was thrown perpendicular to the
line of motion held InsufBoient. Southern R.
Co. V. Hill [Ala.] 39 So. 987.

82. Evidence held sufficient to go to the
jury upon the question of whether deceased
was ejected or accidentally fell from train.
Louisville & N. R. Co. v. Perkins [Ala.] 39
So. 305. Finding for plaintiff upheld. Id.

Evidence held sufficient to show that plaint-
iff was ejected from moving car. Hirte v.

Eastern Wis. R. & Light Co. [Wis.] 106 N. W.
106S.

83. Where there is evidence that berths
were sold to others after plaintiff was re-

fused, and that he was obliged to sit up all

night, it is error to grant a nonsuit. Pat-
terson V. Old Dominion S. S. Co.. 140 N. C.

412, 53 S. B. 224.
84. Evidence held sufficient to support a

finding that the car was not properly heated
and that it was the proximate cause of
plaintiff's condition. Missouri, etc., R. Co. v.

Byrd [Tex. Civ. App.] 14 Tex. Ct. Rep. 65, 89

S. W. 991.

85. Evidence held sufficient to sustain a
finding of rape upon a passenger by brake-
man. Garvik v. Burlington, etc., R. Co.
[Iowa] 108 N. W. 327.

88. Evidence held sufficient to show neg-
ligence 'n attempting to run car by a truck
and co'iiding therewith. Houghton v. Mar-
ket St. Tl. Co. [Cal. App.] 82 P. 972; Cicero
& P. £t. R. Co. V. Reiser, 115 111. App. 146.
Evidenca held insufficient to show -that the
collision with the wagon was due to negli-
gent operation of the' car. Preeland v.

Brooklyn Heights R. Co., 109 App. Div. 651,
96 N. T. S. 251.

87. Evidence held sufficient to show con-
tributory negligence in alighting from mov-
ing car. Vonderahe v. Metropolitan St. R.
Co., 109 App. Div. 28, 95 N. T. S. 1048. Evi-
dence held sufficient to sustain a finding that
plaintiff was not guilty of contributory neg-
ligence in crossing tracks to reach the sta-
tion where the approaching train was ac-
customed to stop before reaching the cross-
ing. Cranch v. Brooklyn Heights R. Co., 107
App. Div. 341, 95 N. Y. S. 169. Evidence held
sufficient to sustain a finding that plaintiff
was not guilty of contributory negligence in
alighting. Lincoln Traction Co. v. McCarty
[Neb.] 107 N. W. 1021.

88. Evidence held to show that plaintiff
was mistaken in saying that she was not
thrown off her balance when the car started,
and such testimony could not be relied upon
to show contributory negligence in boarding.
New V. St. Louis & S. R. Co., 114 Mo. App.
379, 89 S. W. 1043.

89. Question whether or not one claiming
to have made arrangements with conductor
to be carried free was a passenger, held un-
der the evidence to be one of fact for the
jury. St. Louis S. W. R. Co. v. Fowler [Tex.
Civ. App.] 93 S. W. 484. Where there is tes-
timony that "there were about seven or
eight passengers on the car, and plaintiff was
one," it is sufficient to go to the jury whether
plaintiff, a child with his mother for whom
no fare had been paid, was a passenger. Ball
v. Mobile Light & R. Co. [Ala.] 39 So. 584.

90. Court may declare the relation ended
as a matter of law where it clearly appears
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may present a question of law. Whether a rule excluding passengers is reasonable

is a question for the court/^ but whether circumstances existed, such as to authorize

the conductor to waive the condition that a passenger must ride on a caboose, was

for the jurj^i^ The question whether a provision that transfers shall be good only

at poiat of intersection is reasonable is one of law."' Questions of negligence de-

pendent on evidence are for the jury,"* except iu cases where there is no conflict

and no ro"om for different minds to draw different conclusions."^ Whether the con-

ductor's words "I am going
; you had better get on the train" were a warning or an

iavitation is a question for the jury.°^

Instructions *' must conform to the issues made by the pleadings "' and be based

on the evidence," and must not ignore any issue or theory raised by the pleadings

that plaintiff loitered for ten or fifteen min-
utes talking with friends. Glenn v. Lake
Erie & W. R. Co., 165 Ind. 659, 75 N. E. 282.

91. Pullman Co. v. Krauss [Ala.] 40 So.
398.

oa. Error to Instruct as a matter of law.
Illinois Cent. R. Co. v. Jennings, 217 111. 140,
75 N. E. 457.

93. Hanley v. Brooklyn Heights R. 'Co., 96
N. Y. S. 249. Where it is undisputed that a
passenger boarded the car a block from the
point of intersection with the line issuing
her transfer, it is error to submit the ques-
tion to the jury whether there was a sub-
stantial variation from the rule. Id.; Han-
ley V. Brooklyn Heights R. Co., 96 N. Y. S.

249.

94. "Whether defendant's servants were
guilty of negligence In failing to hold train
long enough to enable one who had been
directed by conductor to obtain a ticket or
pass at a certain station to do so, held for
the jury. Johnson v. Texas Cent. R. Co. [Tex.
Civ. App.] 15 Tex. Ct. Rep. 807, 93 S. W. 433.
Whether defendant was guilty of negligence
in maintaining a platform or walk con-
structed of loose gravel and stone, held for
the jury. Id. Whether the failure to keep
a switch locked or guarded is negligence is

a question for the jury. Elgin, A. & S. Trac-
tion CD. v. Wilson, 217 111. 47, 75 N. E. 436.

Whether it was negligence for the conductor
not to aid a one-armed man aboard the train
is a question for the jury. Talbert v. Charles-
ton & W. C. R. Co., 72 S. C. 137, 51 S. E. 564.
Where plaintiff's evidence tends to over-
come the presumption of negligence on the
part of defendant arising from the collision
with the bulkhead, negligence becomes a
question for tlie jury. Pretlirow v. West
Jersey & S. R. Co. [Pa.] 63 A. 415. Where a
ticket contained a provision in small typ,e
that the local ticket agent should not des-
ignate whether the berth sold was upper or
lower, but he contracted .for a lower, it was
for the jury to say whether plaintiff was
negligent in not discovering the condition.
Aplington v. Pullman Co., 110 App. Div. 250,
97 N. Y. S. 329. In an action for personal
injuries from Are, the question whether
plaintiff was guilty of contributory negli-
gence in remaining in the car to rescue
property is for the jury. Hess v. Baltimore
& O. R. Co., 28 Pa. Super. Ct. 220.

85. Johnson v. Texas Cent. R. Co. [Tex.
Civ. App.] 15 Tex. Ct. Rep. 807, 93 S. W. 433.

98. Talbert v. Charleston & W. C. R. Co.,

72 S. C. 137, 51 S. E. 564.

97, See 5 C. L. 553.

98. Where the complaint alleged that the
car had fully stopped before plaintiff at-
tempted to board, and the only evidence that
it was not stopped -was plaintiff's statement
on cross-examination that "it might have
been moving a little bit," an instruction on
contributory negligence "was error. Wain-
Wright v. Interurban St. R. Co., 48 Misc. 645,
96 N. Y. S. 114. Where petition charged that
no precaution was taken by the street car
company to ascertain the coming of a train,
it was not error to submit the question
"Whether the company kept a lookout. Gal-
veston, etc., R. Co. V. Vollrath [Tex. Civ.
App.] 13 Tex. Ct. Rep. 777, 89 S. W. 279. By
submitting the question whether there was
reasonable ground for leaving the street car
after it had moved off the railroad track, the
court did not assume that plaintiff had rea-
sonable ground for leaving the car while
on the track. Id. The givingr of an instruc-
tion that the fact that a common carrier is

not an insurer does not relieve it from ex-
.ercising the highest degree of care, etc., is

error when not related to the issues. Chi-
cago Union Traction Co. v. O'Brien, 219 111.

303, 76 N. B. 341. Instructions held errone-
ous as not limiting, the findings of negli-
gence to that alleged in tlie petition. Ham-
ilton V. Metropolitan ol. R. Co., 114 Mo. App.
504, 89 S. W. 893. Where the complaint al-
leges that the conductor was acting within
the scope of his authority when he failed to
stop for plaintiff, an instruction that it was
not his duty to Tvatch for stopping signals is

inapplicable. Milhouse v. Southern R. Co., 72
S. C. 442, 52 S. !E. 41. An instruction as to
the obligation of a. passenger to produce a
ticket within a reasonable time after de-
mand by the conductor, and the right of the
carrier to eject him upon failure so to do,
held to be justifled by the pleadings and
evidence. Terre Haute & I. R. Co. v. Pritch-
ard [Ind. App.] 76 N. B. 1070. Not error to
refuse to instruct that failure to stop at a
certain street could not be considered the
proximate cause of the injury where neither
the pleadings or evidence tended to raise
such a claim, and other instructions fully
cover the point. Cody v. Market St. R. Co.
[Cal.] 82 P. 666. Where the petition alleges
a continuous assault committed upon liim
while being ejected, an instruction authoriz-
ing a recovery for an independent assault
after ejectment is erroneous. McQuerry v.

Metropolitan St. R. Co. [Mo. App.] 92 S. "W.

912.
90. An instruction that if deceased had

frequently passed over the road it would
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and evidence.^ Issues which the evidence. excludes should be excluded by an appro-

priate instruction.^ Instructions should not be misleading,^ iaconsistent,* or argu-

justify an Inference that he was aware of

the space between the cars held properly re-

fused where there was nothing to show how
frequently he had passed. Georgetown & T.

R. Co. V. Smith, 25 App. D. C. 259. Evidence
that the motorman on an approaching oar
gave warning to a passenger on the other to
witlidraw his arm Is sufficient to authorize
an instruction on liability after discovering
tlje perilous position of another due to his

negligence. Id. Witnesses having testified

that they saw plaintiff fall from the train, an
instruction that if plaintiff fell without fault
of either himself or defendant, no recovery
can be had, was proper. Harvey v. Chicago
& A. R. Co. [111.] 77 N. B. 569. Where the
petition alleges specifically that plaintiff was
thrown from the car, an instruction on the
theory that he was compelled to jump is er-
roneous. Pensacola Blec. T. R. Co. v. Hauss-
man [Fla.] 40 So. 196. Where the evidence
shows that the conductor told a passenger
tliat he would rather she would get off at a
certain point, an instruction that if the con-
ductor told the wife that lie Tvould rather
she would get off; and she was induced by
the staterrient to get off, there could be no
recovery, is not objectionable as being ab-
stract or as singling out parts of the testi-
mony. Louisville & N. R. Co. v. Quinn [Ala.]
39 So. 616. Where the evidence shows a di-
rect wrong on the part of the conductor, an
instruction predicating a recovery upon his
negligence is properly refused. LdOuisville &
N. R. Co. V. Quinn [Ala.] 39 So. 617. An in-
struction respecting liability where a passen-
ger was Injured by a fall due to catching her
foot in her skirt, properly refused Where
there was no evidence of such fact. Mobile
Light & R. Co. V. Walsh [Ala.] 40 So. 560.

An instruction as to negligence in running
by the usual place erroneous as ignoring evi-
dence, of a request by passenger to back up
to the usual place. Id. An instruction that
the jury must find for defendant if they be-
lieve that intestate was not thro"wn off by
the conductor is properly refused where the
evidence tended to show that the ejection
was not by conductor alone. Louisville & N.
R. Co. V. Perkins [Ala.] 39 So. 305. Evidence
tliat plaintiff was a passenger held sufficient
to justify an instruction as to the duty
owed a passenger. Chicago Union Traction
Co. v. O'Brien, 219 111. 303, 76 Is. E. 341. In-
struction tliat neither of the companies had
a right to tender back the amount paid by
plaintiff for her berth and then compel her
to transfer to a chair car, held not objection-
able on ground that there was no evidence
that sleeping car company ever made such
a tender, where evidence showed- that tender
was made by train conductor in presence of
Pullman conductor, and that the two were
acting in concert. Pullman Palace Car Co.
V. Hocker [Tex. Civ. App.] 15 Tex. Ct. Rep.
830, 93 S. W. 1009. When the evidence does
not show any physical fact rendering it im-
possible 'for the accident to have occurred
from defendant's negligence, it is not error
to refuse an instruction that the finding
must be in accordance with the physical
facts. Schmitt v. St. Louis Transit Co., 115
Mo. App. 446, 90 S. W. 421. Not error to in-

struct as to contributory negligence where

the Jury might infer it from the plaintiff's

evidence. Weaver v. Pennsylvania K. Co., 212
Pa. 632, 61 A. 1117.

1. Where plaintiff was injured by being
thrown from an open car and there is evi-

dence of considerable unevenness in track,
it is error not to instruct as to the duty of
the carrier in respect to roadbed. Ball v. In-
terurban St. R. Co., 96 N. Y. S. 739. An in-
struction ignoring a count charging negli-
gent speed properly refused where there is

evidence tending to support such count. Al-
ton Light & Traction Co. v. Oiler, 217 111. 15,

75 N. E. 419. Proper to instruct as to all es-
sential elements of plaintiff's right of recov-
ery. An instruction that plaintiff cannot re-
cover "unless he establishes that he was a
passenger by a preponderance of evidence"
is erroneous where lie might recover with-
out such relation existing. Morris v. Chicago
Union Traction Co., 119 111. App. 527. Where
plaintiff claims that she was injured while
boarding a train by a sudden Jerking, it is

riot error to instruct as to the care she
should have used, though the only defense is

that no accident "whatever occurred. Weaver
V. Pennsylvania R. Co., 212 Pa. 632, 61 A.
1117. Where a declaration sets out two
counts, one charging negligence in running
at a high rate of speed, and instruction ig-
noring such count, properly refused. Alton
Light & Traction Co. v. Oiler, 119 111. App.
181. Instruction held not objectionable as
ignoring issue that if plaintiff made ar-
rangement with conductor that he should be
carried free, it was induced by false repre-
sentations. St. Louis S. W. R. Co. v. Fowler
[Tex. Civ. App.] 93 S. W. 484. An instruction
held not erroneous as precluding defendant
from showing that no injury was received,
or if received was due to contributory neg-
ligence, special when considered with the
whole charge. Atlantic & B. R. Co. v. John-
son [Ga.] 54 S. E. 91. Nor as leaving the de-
termination of the issues to the enlightened
consciences of the Jury. Id. Where defend-
ant's train overshot plaintiff's station half a
mile, and he voluntarily left the train and
walked back, there "was nothing to indicate
that plaintiff was humiliated, and an instruc-
tion authorizing the jury to award damages
for humiliation was erroneous. St. Louis S.

"SV. R. Co. v. Knight [Ark.] 88 S. W. 1035.
Evidence held not to raise issue that plaint-
iff's suffering resulted from a previous in-
jury so as to require special charge on that
subject. St. Louis S. W. R. Co. v. Johnson
[Tex. Civ. App.] 15 Tex. Ct. Rep. 813, 94 S. W.
162. An instruction as to burden of proof
and presumptions of negligence held not er-
roneous as withdrawing the issue whether
plaintiff was injured by starting of car or
by attempting to alight from the moving
car, especially in view of other instructions
given. French v. Pacific Elec. R. Co. [Cal.
App.] 82 P. 395.

2. Where the complaint alleges the use of
a defective car, but there is no evidence of
any defect and the accident was shown "to

have been caused by a wire overhead, it is
error to refuse a charge that there was no
evidence of a defective car. Dean v. Tarry-
town, etc., R. Co., 99 N. Y. S. 250.

3. An instruction that the fact that a car-
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mentative in form," and must not invade the province, of the jui'y ' or assume the

truth of matters in dispute/ or single out and give undue prominence to particular

matters.' The charge is to be construed as a whole, and defects and omissions in

rler is bound to exercise a high degree of
care does not "in any degree" relieve a pas-
seng'er from the duty to use ordinary care, is

not objectionable as tending to mislead the
jury in believing that a passenger must use
a high degree of care. Harvey v. Chicago & A.
R. Co. [ni.] 77 N. B. 569. Instruction that it

was the ' duty of sleeping car company to fur-
nish transportation to point named held not
erroneous, the use of the word "transporta-
tion" not being misleading. Pullman Palace
Car Co. V. Hocker [Tex. Civ. App.] 15 Tex.
Ct. Rep. 330, 93 S. "W". 1009. An instruction
that a passenger carried beyond his destina-
tion has no right to remain on the car until
its return trip is not misleading as justify-
ing the use of the dangerous weapon era-

ployed in ejecting him. Powell v. Wiley
[Ga.] 54 S. E. 732. Instruction defining prox-
imate cause held misleading as not being the
law applicable to the facts. Gulf, etc., R. Co.
V. Turner [Tex. Civ. App.] 15 Tex. Ct. Rep.
224, 93 S. W. 195.

4. A charge declaring valid a contract re-
quiring a shipper of stock to ride in the ca-
boose, and making its violation prima facie
negligence in case of injury, and a further
charge to find for plaintiff if he acted pru-
dently in riding upon the engine, held not
inconsistent. Missouri, etc., R. Co. v. Avis
[Tex. Civ. App.] 14 Tex. Ct. Rep. 513, 91 S. W.
877.

5. An instruction that an alighting pas-
senger must be observant, heed what was
going ou about her, notice whether or not
the train was standing, observe when it

started and to protect herself by the hand
railing, objectionable* as argumentative.
O'Dea V. Michigan - Cent. R. Co. [Mich.] 12

Det'Leg. N. 718, 105 N. W. 746. An instruc-
tion that no one has a right to leap from a
moving train in the night time at an un-
lighted place, because he is being carried be-
yond his destination with expectation of re-
covering for the injuries received, properly
refused as argumentative and abstract. Kan-
sas City, etc., R. Co. v. Matthews, 143 Ala.
298, 39 So. 207. An instruction that if the
intestate failed to do what a reasonably pru-
dent man would have done under the cir-

cumstance • * • he cannot recover, prop-
erly refused as failing to hypothesis that his
negligence contributed to his injuries. Id.

An instruction that there was no evidence
tending to show any negligence on the part
of the motorman.swhich was the proximate
cause of plaintiff's injury, properly refused
as stating no principle of law and as argu-
mentative. Mobile Light & R. Co. v. Walsh
[Ala.] 40 So. 560.

6. Plaintiff's intestate was killed while
passing from a coach placed on a side track
to the station across from it. Held, an in-

struction that if defendant backed an en-
gine between the coach and the platform
without guard or lookout, and without giv-

ing signals o'r warnings such as would at-

tract the attention of a man of ordinary pru-
dence rightfully passing between the coaches
and the platform, defendant would be guilty
of negligence, was not erroneous in that the

word "guard" was used, though the stat-
ute only requires a look out to be kept, nor
as assuming that decedent was rightfully on
the track, when taken in connection witli
otlier instructions. St. Louis, etc., R. Co. v.

Cleere [Ark.] 88 S. W. 995. Court should not
charge that a specific act is or is not a dis-
charge of the duty imposed by law. An in-
struction that it was not the duty of the
conductor to see that the platforms of the
coaches were clear before starting, properly
refused. Seaboard Air Lme R. Co. v. Brad-
ley [Ga.] 54 S. E. 69. Court should not in-

struct that certain facts constitute negli-
gence, such facts not constituting negli-
gence per se. Macon R. & L. Co. v. Vining,
123 Ga. 770, 51 S. E. 719. Instructions con-
strued as charging negligence as a matter
of law in attempting to alight from a mov-
ing car. Paul v. Salt Lake City R. Co.
[Utah] 83 P. 563. An instruction that it was
the duty of the defendant street car com-
pany to provide a reasonably safe place for
passengers is not objectionable as taking
the question whether the place was reason-
ably safe from the jury. Macon R. & Light
Co. V. Vining, 123 Ga. 770, 51 S. B. 719. In-
struction that the conductor had no author-
ity to waive the contract requiring the ship-
per of stock to remain in the caboose was
properly refused where the question was
controverted in the evidence. Missouri, etc.,

R. Co. V. Avis [Tex. Civ. App.] 14 Tex. Ct.
Rep. 519, 91 S. W. 877. Requested instruc-
tion as to showing necessary to rebut pre-
sumption arising from derailment held prop-
erly refused as on the weight of the evi-
dence. Davis V. Galveston, etc., R. Go. [Tex.
Civ. App.] 14 Tex. Ct. Rep. 989, 93 S. W. 222.
Instructions in action for injuries received by
passenger through negligent coupling of cars
held not on the weight of the evidence as
leading jury to believe that in court's opin-
ion certain issuable facts had been proved.
St. Louis S. W. R. Co. v. Morrow [Tex. Civ.
App.] 93 S. W. 162. Circumstances proved
not constituting any legal excuse for fail-
ure to furnish plaintiff accommodations in
sleeper to her destination according to con-
tract, a charge that if north-bound train
started without a sleeper intending to get
the one on the south-bound train and leave
the latter without one, such facts would not
justify the breach, held not objectionable a3
a charge on the facts. Pullman Palace Car
Co. v. Hocker [Tex. Civ. App.] 15 Tex. Ct
Rep. 330, 93 S. W. 1009.

7. A series of instructions held erroneous
as assuming that carrier failed to provide a
step-box for alighting passengers, and that
conductor failed to assist them in alighting.
Missouri, etc., R. Co. v. Wolf [Tex. Civ. App.]
14 Tex. Ct. Rep. 52, 89 S. W. 778.

8. Under an indictment alleging that a
waiting room was too small, improperly
ventilated and lighted, an instruction au-
thorizing a conviction if it was too small or
insufficiently ventilated or lighted is not ob-
jectionable as pointing out the evidence. II-

liMois Cent. R. Co. v. Com. [Ky.] 90 S. W. 602.

An instruction setting out defendant's theory
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one instruction may be cured by others.' The nature of the care required of both

parties ^^ and the presumptions in respect thereto should be fully stated.^^

Part V. Caeeiees of Baggage and Passengers' Effects.

§ 33. Rights, duties and Uahilities.'^'—The-contract of carriage implies a duty

to carry personal effects of the passenger reasonably necessary for use on the jour-

of the cause of the accident held not objec-
tionable as giving' undue prominence to such
theory. Chicago City R. Co, v. Math, 114 111.

App. 350. An instruction that if there was
sufficient light where plaintiff alighted it

was immaterial that the rest of the platform
was insufficiently lighted is not erroneous as
singling out one of the causes of alleged
negligence (Harvey v. Chicago & A. E. Co.
[111.] 77 N. E. 569), or as charging that if

the conductor and brakeman had lanterns
the company was relieved from lighting its

platform (Id.).

9. A charge that if plaintiff established
any of the acts of negligence alleged, one of
which was that the train started before she
had reached her seat, they should find for
plaintiff, is not erroneous as charging that
such act was negligence as a matter of law,
when considered with subsequent charges.
Georgia R. & Banking Co. v. Tice, 124 Ga. 459,

B2 S. B. 916. Charge construed as a whole and
jury held fairly instructed as to degree of
care of a street railway company to a passen-
ger. Cincinnati Traction Co. v. Baron, 3 Ohio
N. P. (N. S.) 633. An instruction as to the
presumption of negligence not limited to the
specific acts charged is not erroneous where
the court in its general charge limited the
consideration of the jury to two specific acts
of alleged negligence. Georgia R. & Elec.

Co. V. Reeves, 123 Ga. 697, 51 S. B. 610. In an
action for injuries, where the court clearly
required the jury to find all the facts going
to -make up the negligence charged, the fail-

ure to use the word "negligently" in an in-

struction did not render it erroneous. Mo-
Ca,ffery v. St. Louis & M. R. Co., 192 Mo. 144,

90 S. W. 816. A certain instruction on con-
tributory negligence held to cover one re-

fused and to correctly state the law. Gharst
V. St. Louis Transit Co., 115 Mo. App. 403, 91

S. "W. 453. An Instruction ignoring the issue
of contributory negligence is not error where
the jury were clearly and distinctly charged
by other instructions that contributory neg-
li2;ence, if found, would be fatal to plaintiff's

recovery. Indiana Union Traction Co. v. Jac-
obs [Ind.] 78 N. B. 325. An Instruction that
uereiiaant was bound to carry plaintiff
"safely" is cured by subsequent instructions
specifloally stating its duty. Blunienthal v.
Union Elec. Co. [Iowa] 105 N. W. 588. An
Instruction that if the conductor knew that
plaintiff was attempting to board the car
and started the car before she had a rea-
sonable opportunity to do so the defendant
is liable is not erroneous as omitting the
theory of contributory negligence where
such theory is covered elsewhere. Coles v.

Interurban St. R. Co., 97 N. T. S. 289. Held
not error to refuse an instruction as to the
burden of proof In view of the instructions
given. French v. Paoiflc Elec. R. Co. [Cal.

App.] 82 P. 395. Where the court has given

full and explicit charges as to the degree of

care required of a carrier, subsequent
charges using the term "proper care" are not
erroneous as being indefinite. St. Louis S. W.
R. Co. V. Parks [Tex. Civ. App.] 14 Tex. Rep.
232, 90 S. W. 343. An instruction charging a
carrier's -duty to stop a reasonable time to al-

low r--ssengers to alight need not negative
the defenses of the carrier. Alabama & V.
R. Co. v. Dear [Miss.] S9 So. 812. An instruc-
tion as to defendant's liability, notwith-
standing negligence of deceased in allowing
his arm to protrude' from the car, held not
erroneous in view of the binding instruction
on contributory negligence. Georgetown &
T. R. Co. v. Smith, 25 App. D. C. 259.

10. Instruction that if jury believed that
plaintiff was guilty of negligence in alight-
ing from the car "and that such negligence,
if any, proximately caused or contributed to"
his injuries, they should find for defendant,
held not affirmative error as submitting as an
issue the question whether plaintiS's negli-
gence, if established, contributed to his in-
juries, when there was no controversy on
that question. If defendant desired a fuller
or more pointed instruction he should have
asked for it. Parks v. San Antonio Traction
Co. [Tex.] 16 Tex. Ct. Rep. 186, 94 S. W. 331.

An instruction that "if plaintiff was injured
while using dn.e care," etc., is not objection-
able as confining his Exercise of due care, to

the precise moment of the accident. Chicago
Union Traction Co. v. Lawrence, 113 111. App.
269. It is not necessary to characterize the
starting of a, car as "negligent" if the fa-cts

as submitted in the charge constitute negli-
gence in law. Barr v. St. Louis & S. R. Co.,

114 Mo. App. 425, 90 S. "W. 107. Where negli-
gence was predicated on defective appliances
and excessive speed, but the grade of the
track and size of the load of passengers were
proved to show the degree of care required
a reference by the court in its charge to the
heavy load and steep grade was proper.
Citizens' R. Co. v. Wade [Tex. Civ. App.] 14
Tex. Ct. Rep. 29, 91 S. W. 645. An instruc-
tion that defendant was liable if it failed to
use ordinary care and that the burden was
upon plaintiff to prove negligence wa.s favor-
able to defendant. Indianapolis Traction &
Terminal Co. v. Lawson [C. C. A.] 143 P. 834.

11. An instruction that the occurrence of
a collision raises a presumption of negli-
gence, and the burden is on defendant to re-
but such presumption, is not objectionable as
charging that the happening of the accident
is negligence per se. Pittsburgh, etc., R. Co.
V. Higgs, 165 Ind. 694, 76 N. E. 299. An In-
struction as to presumption of negligence
from certain proven facts held not errone-
ous as imposing the burden of disproving
negligence on defendant. Cody v. Market St.
R. Co. [Cal.] 82 P. 666.

12. See 6 C. L. 553.
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ney/' including siicli a sum in money as is reasonably necessary for the journey/*

and such diity is sometimes declared by statute ^' under penalty.^*" The duty to

carry baggage is incidental to and grows out of the contract to carry one as a pas-

senger, and hence does not arise until the person tendering such parcel has procured

tlie right of transportation as a passenger/' and not then until the baggage has been

properly delivered to the carrier ^^ and properly checked, unless the failure to check

is by the carrier's fault.^° A common carrier as a private enterprise may receive and

13. Generally, whatever a passenger takes
with him (or his personal use and comfort,
either -nrith reference to his immediate neces-
sities or the ultimate purpose of his journey,
must be considered baggage. Does not in-
clude merchandise carried for sale. Kast v.
Philadelphia & R. R. Co., 28 Pa. Super. Gt.
107. "Watch held reasonably necessary for
.iourney. Knieriem v. New Torlc, etc., R. Co.,
109 App. Div. 709, 96 N. T. S. 602. Articles
carried by a passenger for sale are not bag-
gage. Samples of stationery. Rossier v. "Wa-
bash R. Co., 115 Mo. App. 515, 91 S. W. 1018.

IVote: The rule has been considered flexible
enoug-h to embrace valuable laces for per-
sonal adornment (Railroad Co. v. FralofE, 100
U. S. 24, 25 La^w. Ed. 531; Saleeby v. Cent. R.
Co., 99 App. Div. 163, 90 N. T. S. 1042); cloth
and material intended for use as clothing
(Mauritz v. N. T., etc., R. R Co., 21 Am. &
Eng. R. R. Gas. 286; Id., 23 P. 765); tools, in
reasonable quantities, of a mechanic while
plying his trade as such (Porter v. Hilde-
brand, 14 Pa. 129; Kansas City, etc., R. R. Co.
V. Morrison, 23 Am. & Eng. R. R. Gas. 481);
watches and jewelry of husband and wife
when intended to be worn by the passengers
(McGill V. Rowand, 3 Pa. 451; Torpey v "Wil-
liams, 3 Daly [N. Y.] 162; Bomar v. Maxwell,
9 Humph. [Tenn.] 620, 51 Am. Dec. 682);
guns and fishing tackle when intended for

the personal use of the traveler (Hawkins v.

Hoffman, 6 Hill [N. T.] 586, 41 Am. Dec. 7ii7;

Jordan v. Fall River R Co., 5 Cush. [Mass.j

69, 51 Am. Dec. 44). Bullion, samples of

traveling salesmen, papers and documents of
employer of traveler, deeds, works of art,

plate, merchandise, medicines, presents in-

tended for sale or delivery, have been ex-
cluded from the class of personal baggaije.
Contract Co. V. Cross, 8 Am. Rep. 471; Penn-
sj'lvania Co. v. Miller, 35 Ohio St. 541, 35 Am.
Rep. 620; 2 Pepper & Lewis Dig. of Dec,
cols. 2488,. 2489; Mauritz v. N. T., etc., R. Co.,

.23 F. 765; Jacobs v. Gent. R. Co., 19 Pa. Su-
per. Ct. 13;. Id., 208 Pa. 535; Bullard v. Del.
Lack. & W. R. R. Co., 21 Pa. Super. Gt. 583.

14. "Whether ?1,189 was reasonably neces-
sary for the journey is one fact, taking Into

consideration the length of the journey, al-

lowing for Illness, etc. Knieriem "v. New
York, etc., R. Co., 109 App. Div. 709, 96 N.

Y. S. 602.

NOTE. lilajjjlity ot carrier for money car-

ried by passenger: "In a case decided in New
York in 1850, it was held that carriers were
not liable for money carried by passengers in

their trunks, even though the amount was
only sufficient for traveling expenses. Grant
V. Newton, 1 B. D. Smith, 95. Similarly in

Doyle V. Kiser, 6 Ind. 242, the passenger was
allowed to recover value of clothing lost In

a bag, but not money. These cases have gen-
erally been overruled and it is held that pas-

.sengers may recover for money lost to the
extent of that which is necessary, etc., for
the journey. Johnston v. Stone, 30 Tenn. 419;
Missouri Pac. R. Co. v. York, 2 Wilson, Civ.
Gas. Ct. App. [Tex.] 639; Merrill v. Grinnell,
30 N. Y. 594. The last case holds that the
amount of money to be recovered is to be
governed by the requirements of the entire
proposed Journey and not for a particular
portion thereof. In cases of gross negli-
gence even more may be recovered. Jordan
V, Fall i^iver R. Co., 59 Mass. 69, SI Am. Dec.
44. The carrier's liability does not extend to
money carried for the purpose of making
purchases (Hickox v. Na'igatuck R. Co., 31
Conn. 281, 83 Am. Dec. 143) ; nor to large
sums not expressly put In charge with ao-
tice (Hutchings v. Western, aX2., R. Oo., 25
Ga. 61, 71 Am. Dec. 156; Orange Co. Baak v.

Brown, 9 "Wend. [N. Y.] S6)."—From 15 "Tale
ti. J. 372.

15. In South Carolina, when a carrier Is-

sues a ticket to a passenger for a destina-
tion beyond its own line, it must chsck bag-
gage to such point. Code 1302, § 2186. Can-
not require the passenger to recfcsck at the
Junctional point. -S'yll'van v. Sisathern R. Co.
[S. C] 54 S. B. 586.

18. A statute ^snsll^iag a refusal to check
baggage "taken for transportation" applies
only when the baggage is so taken. No tak-
ing, but ff'ifusal to take fee^ause there was an
attaoSinient out for tiie trunk. Mitchell v.

Kansas City, stc, R. Co 116 Mo. App. 116, 90
S. "W. 1"164.

17. Until SQch T/'sSit has been procured
the carrier is tr.ier no 3'aty to receive par-
cels for traasportatijsn as taggs-ge. Atlanta
Termlaal Co. v. American 'Hii.ggage & Trans-
fer Co. CGa.] 54 S. E. 711.

18. The mere placing of a trunk in the
entrance to the baggage room without any
notice to the servants is not a delivery to
the company. Gregory v. "Webb [Tex. Civ.
App.] 13 Tex. Ct. Rep. 1016, 14 Tex. Ct. Rep.
277, 89 S. W. 1109.

19. "Where company receives baggage and
undertakes to transport it, and passenger's
failure to secure checks is due to carrier's
direction, failure to check it is no defense in
action for its loss. Texas & P. R. Co. v.
Weatherby [Tex. Giv. App.] 14 Tex. Gt. Rep.
809, 92 S. "W. 58. Requested instruction prop-
erly refused in view of conflicting evidence.
Id. "Where passenger placed package in
hands of company's agent with request that
it be checked, and agent informed her that
he would not have time to check it before
train left but would send it by express the
next day, but it was put on train by some
one before train left without being checked
and was lost, railroad company held liable

for its value. Ft. Worth & R. G. R. Co. v.

McCarty [Tex. Civ. App.] 16 Tex, Ct. Rep. 44,
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store parcels of prospective passengers until checked out as baggage.^" but such

operations must be subordinate to its service to passengers presenting parcels to be

checked as baggage, duly accompanied by evidence of right of transportation." Car-

riei* is not obliged to carry a passenger's baggage on the same train as the passenger,

provided it is delivered at the time the passenger reaches his destination.^^

§ 34. Care of haggage and effects^—If a carrier knowingly accepts goods and

chattels as baggage, it becomes liable therefor as baggage ;
^* but it is not liable for

statutory penalties.^^ A steamship company is liable for the loss of the personal

baggage of a passenger unless the loss was due to the act of God or the public

enemy.^' A carrier is liable without proof of negligence for personal effects and

money reasonably necessary for the journey where loss occurs while in the possession

of the carrier,^' but if kept in the possession of the passenger, the carrier is not lia-

ble except for negligence.^^ When baggage has arrived at its destination and has

been deposited in a suitable place for delivery and kept there a sufficient time to

allow a passenger to claim and remove it, its liability as carrier ceases.^" Where a

passenger fails to remove his baggage within a reasonable time, the carrier's duty

becomes that of a warehouseman,^" and requires the carrier to use the care of a per-

son of ordinary prudence in caring for his own property in similar circumstances.'^

By statute in Mississippi the liability of the carrier for baggage continues absolute

until the passenger has had a reasonable time within which to remove it,'^ and what
constitutes a reasonable time is a question of fact for the jury under the circum-

stances of tlie case."^ A carrier is not liable for loss of baggage occurring beyond

its line in the absence of a special undertaking to carry to destination.^*

§ So. Limitation of liability^—Liability for loss of baggage may be limited

by stipulations contained in the ticket as to amount of loss,"'" or to loss occurring

on the carrier's own line.^''

94 S. W. 17S. Passe'nger may testify as to
value of g-opds lost, the strict rule of market
value not being applicable. Id.

20, 21. Atlanta Terminal Co. v. American
Bag-g-age & Transfer Co, [Ga.] 54 S. B. 711.

22. Sullivan v. Southern E. Co. [S. C.J 54
S. B. 586.

S3. See 5 C. L. 554.

24. Nevr Orleans, etc., R. Co. v. Shackle-
ford [Miss.] 40 So. 427; Charlotte Trouser Co.
v. Seaboard Air Line R. Co., 139 N, G. 382, 51

S. B. 973; Dahrooge v. Pere Marquette R. Co.
[Mich.] 108 N. W. 283. That goods were car-
ried in sample cases "was not conclusive that
the carrier knew they were merchandise.
Rossier v. Wabash R. Co., 115 Mo. App. 515,

91 S. "W. 1018.
25. Nor liable for double dama§:e under

section 3569, Rev. Code 1892. New Orleans &
N. B. R. Co. v. Shackleford [Miss.] 40 So. 427.

28. Hart v. North German Lloyd S. S. Co.,

108 App. Dlv. 279, 95 N. Y. S. 733. A passen-
ger's negligence in leaving the door and port-
hold of his stateroom open does not relieve
the steamship company where the stewa,rd
knew of the facts and did not close and lock.

Id.

27. Knieriem v. New York, etc., R. Co., 109
App. Div. 709, 96 N. Y. S. 602. Where bag-
gage is accepted for shipment and is never
deliveredr the carrier is liable. Haas v.

Louisiana & A. R. Co. [Ark.] 89 S. W. 1001.

Evidence held sufficient to show negligence
in permitting grease to remain on a gate,

thereby soiling a passenger's dress. Driggs
V. Interborough Rapid Transit Co., 96 N. Y.

S. 1031. Evidence held sufficient to sustain a
finding that a sleeping car company was neg-
ligent in protecting personal effects of one
of its patrons. Pullman Palace Car Co. v.

Woods [Neb.] 107 N. W. 858.
2S. knieriem v. New York, etc., R. Co., 109

App. Div. 709, 9 6 N. Y. S. 602. Where hus-
band and wife are passengers together, pos-
session of wife is possession of husband. Id.

29. Charlotte Trouser Co. v. Seaboard Air
Line R. Co., 139 N. C. 382, 51 S. E. 973.

30, Not gratuitous bailee. Rossier v. Wa-
bash R. Co., 115 Mo. App. 515, 91 S. W. 1018.

31. Rossier v. Wabash R. Co., 115 Mo. App.
515, 91 S. W. 1018.

32, 33. Code 1892, §§ 3568, 3569. Zeigler
Bros. v. Mobile & O. R. Co. [Miss.] 39 So. 811.-

34. Griffith v. Atchison, eto.,.R. Co., 114
Mo. App. 591, 90 S. W. 408. The issuing of a
through ticket does not amount to an under-
taking to deliver at destination where there
is an express provision limiting liability to
own line. Id. Rev. St. 1899, § 5222, ren-
dering the carrier issuing bills of lading lia-
ble for negligence of connecting carriers has
no application to baggage. Id.

35. See 5 C. L. 564.
38. A stipulation contained In a mileage

book that company would be liable only for
wearing apparel to the extent of $100 in case
of loss of baggage is valid. Kast v. Philadel-
phia & R. R. Co., 28 Pa. Super. Ct. 107. A
condition in a steamship ticket that the com-
pany shall not be liable for luggage and per-
sonal effects in excess of $100, unless the
value thereof is disclosed does not apply to
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§ 36. Damages?^

% ST. Remedies and procedure.^"—Production of check for baggage and proof

that t]ie baggage has not been delivered makes a prima facie case.*" A parent travel-

ing vith a child of such tender years that no fare is required may recover for arti-

cles intended for the exclusive use of the child where such articles are packed with

his baggage,*^ and husband traveling with his wife may recover on contract for bag-

gage belonging exclusively to the wife.*^ A statute providing a penalty to be recov-

ered by the state for refusing to check baggage does not preclude a passenger from

recovering damage caused by such refusal.^^

Caekying Wbapons; Cab Trusts, see latest topical index.

CASE, ACTION ON."

Case will lie for damages resulting from breach of a contract/' and in that case

is barred in the period for ex contractu actions.''®

Case Ageeed; Case Certified; Case Settled; Cash; Catching Bargain, see latest

topical index.

CAUSES OF ACTION AND DEFENSES."

Where a statute creates a new right and prescribes an adequate remedy for its

violation, such remedy is exchisive,*^ but where the right previously existed and the

statute merely provides a new remedy it is cumulative.*' The gist of an action is

the essential ground or prmcipal subject-matter without which the action could not

be maintained.'" To sustain a cause of action, the duty violated must be owed to

plain tiff. '" AVhere a party is entitled to time in which to make payment on execut-

ing a note, a refusal to execute such note gives an immediate cause of action for the

money.'^ An action must not be prematurely commenced,'' but an objection thereto

personal effects directed to be carried to the
passenger's state room for personal use.
Holmes v. North German Lloyd S.' S. Co. [N.
T.] 77 N. E. 21. The fact that the stipulation
was printed in small type and partly con-
cealed does not affect its validity where it

was followed by a notice in large type
specifically referring the purchaser to it.

Kast V. Philadelphia & R. R. Co., 28 Pa. Su-
per. Ct. 107.

37. Grifnth v. Atchison, etc., R. Co., 114
Mo. App. 591, 90 S. W. 408.

38. See 5 C. L.. 555. See, also Damages, 5

C. L. 904.

39. See 5 C. L. 555.

40. Zeigler Bros. v. Mobile & O. R. Co.

[Miss.] 39 So. 811. Baggage check is prima
facie evidence of receipt of the baggage.
Graham & M. Transp. Co. v. Young, 117 111.

App. 257. A custom of issuing a check for

baggage in exchange for a check, issued by
a connecting road, without seeing whether
the baggage was actually received, cannot
be shown to overcome the prima facie re-

ceipt established by the check. Id.

• 41, 42. M^ithey v. Pere Marquette R. Co.

[Mich.] 12 Det. Leg. N. 511, 104 N. W. 773.

43. Code 1902, § 2166. Sullivan V. South-

ern R. Co. [S. C] 54 S. E. 586.

44. See 5 C. L. 555.

45. 46. Bates V. Bates Mach. Co., 120 111.

App. 563.

47. See 5 C. L. 555.
Scope of this title: None except cases de-

fining or illustrating the most general and
abstract principles are trefWied here. Most of
the questions involving the terms ''cause of
action" or "defense" are referable to the
identity or tlie joinder, severance or splitting
of them. See Pleading, 6 C. L. 1008; Abate-
ment and Revival, 7 C. D. 1; Former Adjudir
cation, 5 C. L. 1502.
Other topics dealing with kindred abstract

principles are Actions, 7 C. L. 28; Forms of
Actions, 5 C. L. 1517.

48. Pdchardson v. People's Life & Aoc. Ins.
Co. [Ky.] 92 S. W. 284.

49. Richardson v. People's Life & Aoc. Ins.
Co. [Ky.] 92 S. W. 284. Creditors of an In-
solvent insurance company being entitled to
an appointment of receivers, the enactment
of Ky. St. 1903, § 677, authorizing appoint-
ment at the instance of the attorney general,
did not deprive them of their right. Id.

50. Petition of Mansfield, 120 111. App. 511.
Malice is not the gist of an action in trover.
Id.

51. Immaterial that defendant owed the
duty to someone else. Western Union Tel. Co.
V. Sohriver [C. C. A.] 141 P. 538.

as. Migatz V. Stieglitz [Ind.] 77 N. B. 400.

53. Where a claim against the county Tvas
wholly rejected when presented to the board
of supervisors, an action may be maintained
without another presentation. Millard v.
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is waived by pleading to the merits." One cannot bring an action when he has no

longer a litigable interest,== nor will the courts entertain profitless suits/' nor de-

termine abstract propositions of law." No cause of action can exist without a sub-

ject-matter.'^ A single cause of action ^' cannot be severed/" and if severed, a suit

on a part of the cause of action is a bar to a recovery on the remainder.*^ Dissimilar

separate causes of action cannot be united at law, espeeialy where to do so would ne-

cessitate violation of some of the rules of pleading or fustrate the rendition of a

single judgment in the case.'^ The giving of a statutory or contract notice of claim

may be made a prerequisite of the right to sue.°^ An action is at law or in equity,

depending in the code states upon the nature of the relief sought.^* A cause of ac-

tion may be ex contractu, though a tort action be also alleged."" The absence of

precedents establishing a liability for a given set of facts raises a presumption that

no liability exists.'^

Defenses.'^''—In the absence of a statute so providing, an equitable defense can-

not be interposed in a law action, though the judge has both law and equity juris-

diction,** but by statute in many states, such defenses are allowed,*' and hence a

Kern County, 147 Cal. 683, 82 P. 329. Under
Gen. Laws 1896, o. 279, § 16, where an act
gives rise to a civil and a criminal liability,

no action can be maintained on the former
until complaint is made and process is issued
on the latter. Brady v. Messier [R. I.] 62 A.
511.

54. A defense that an action to recover
possession of land was prematurely brought,
because the notice was Insumcient to ter-
minate the tenancy, Is waived by pleading
to the merits. McClung v. McPherson [Or.]
82 P. 13.

55. As for injury to stock which he has
sold. Sweeney v. Frank Waterhouse & Co.,

39 "Wash. 507, 81 P. 1005.
.*:(!. Where a trustee leaves all her prop-

erty to the cestui que trust by will, an ac-
tion to charge the estate with misappropria-
tion of trust funds will not He. Sprigs v.

Spring's Trustee [Ky.] 90 S. "W. 985.

57. Hence a court will not consider a pe-
tition for a writ of prohibition to prevent a
board of election commissioners from select-
ing election officials after they have been ap-
pointed and the election held. Kalbfell v.

Wood, 193 Mo. 675, 92 S. W. 230. A court
is not deprived of its authority, however,
merely because the thing sought to be re-
strained has been done where it is possible
to give relief. Id. See, also, Appeal and Re-
view, 7 C. L. 128, as to appeal Involving moot
questions.

58. Status of a dental school and its grad-
uates as such is a SLufflcient subject-matter.
State V. Chittenden [Wis.] 107 N. W. 500.

59. Where a collision results in an injury
to the person and to personal property, there
Is but one cause of action. Mobile & O. R.
Co. V. Matthews, 115 Tenn. 172, 91 S. W. 194.
A complaint alleging fraud and praying for
the rescission of a note and mortgage for a
return of the money loaned, and for a lien
on land purchased with a part of the money,
states but a single cause of action. Matteson
V. Wagoner,. 147 Cal. 739, 82 P. 43fi. The non-
payment of a debt secured by a mortgage
gives rise to a single cause of action, though
enforceable by two remedies. Colonial & U.
S. Mortg. Co. V. Northwestern Thresher Co.
[N. D.] 103 N. W. 915. The double liability of

a stockholder Is based upon his contract to
pay the debts of the corporation, and there
is but one cause of action, irrespective of tlie

number of shares owned. Harrison v. Rem-
ington Paper Co. [C. C. A.] 140 F. 385.

CO. Where plaintiff agreed to sell auto-
mobile tops for a year and was to receive all

that he got above $50 per top, he cannot sue
for each sale made. Howard v. Hunter, 99
N. T. S. 542.

61. Mobile & O. R. Co, v. Matthews, 115
Tenn. 172, 91 S. W. 194. Where a building
contract provided for the compensation to

be allowed for extra work, a recovery for the
extra work done Is a bar to a suit for the
compensation on the principle job. Maeder v.

Wexler, 98 App. Div. 68, 90 N. T. S. 598. See,

also. Former Adjudication, 5 C. L. 1502.

ea. See Pleading, 6 C. L,. 1024.
63. See, also, Highways and Streets, 5 C.

L. 1683; Municipal Corporations, 6 C. L. 737;
Carriers, 5 C. L. 522, 548; Railroads, 6 C. L.

1194, and like topics. Laws 1897, p. 678,

c. 304 (Rev. St. 1898, § 4222, subd. 6), re-
quiring a notice to be given within a year
from the accrual of a cause of action for per-
sonal Injuries, held constitutional under 14th
Amend. U. S. Const, and under" art. 1, § 9,

Const. Hoffman v. Milwaukee Elect. R. &
Light Co. [Wis.] 106 N. W. 808.

64. The filing of an answer setting up
equitable matter In pais, entitling defendant
to affirmative equitable relief and praying
for such relief, changes the case from one in
law to one in equity. Bouton V. Peppin, 192
Mo. 469, 91 S. W. 149.

65. A complaint alleging that defendant,
a common carrier, agreed to carry plaintiff
safely, followed by an allegation of facts
constituting an assault, is an action ex con-
tractu. Busch v. Interborough Rapid Tran-
sit Co., 96 N. T. S. 747.

66. Applied where a telegraph company
was sought to be held by an undisclosed
principal of the addressee of a fraiidulent
message. Western Union Tel. Co. v. Shriver
[C. C. A.] 141 F. 538.

67. See 5 C. L. 556.
68. B. & C. Comp., section 74, permitting

the defendant to plead as many defenses as
he has, does not authorize equitable defenses
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defendant may allege facts which would formerly have entitled him to an injunction

restraining the action at law.'° It is no defense to one whose wrong has resulted in

injury that another was also in the wrong.'^

CEMETERIES."

Statutes providing for condemnation for the enlargement of public cemeteries,

and of lands which have been used as burial grounds, do not contemplate the con-

demnation of already existing cemeteries platted and used as directed by statute. ''

A religious body, though not entitled to take for graveyard purposes, may acquire

title if it enters and holds for the period of adverse possession.''* Mere cessation of

use does not show disuse and abandonment.^" A cemetery is not per se a nuisance,''"

and municipal authorities cannot, under the guise of police regulation, arbitrarily

prohibit the use of cemeteries which have never been and will not become nuisances

or detrimental to the public health.''' To justify the vacation of an injunction re-

straining the use of property for cemetery purposes on the ground of danger to

health, it must be shown that the threatened injury has been overcome, and not that

it possibly may be.''* Alleys and roadways in a cemetery having been dedicated to

the public,'" an heir of a deceased owner of a burying lot adjoining thereon, in which
lot are buried members of the family, has a special interest such as will enable him
to maintain a bill to reiiiove obstructions therein,*" and limitations is no defense in

such case.^^ Trespass quare clausum cannot be maintained against one hired by
plaintifE to prepare a grave for the body of a relative but who, in the course of his

employment, injures the body of another relative.*^ To justify an action of trespass

in an action at law (Cohn v. Wemme [Or.]
81 P. 9S1), hence an award of arbitrators
cannot be impeached or set aside in an ac-
tion for judg-ment thereon (Id.).

69. Civ. Code Prac. § 113. Davis v. Fer-
guson [Ky.] 92 S. W. 968.

70. Under Rev. St. 1898, § 2657, in an ac-
tion against sureties on a treasurer's bond
for money illegally expended, the sureties
may restrain the action until the remedy
against the persons receiving it has been ex-
hausted. Town of Washburn v. Lee [Wis.]
107 N. W. 649.

71. In an action against a railroad com-
pany for negligently discharging water upon
plaintiff's land, it is no defense that the bor-
ough failed to keep open a ditch which might
have prevented the damage. Toole v. Dela-
ware, L. & W. R. Co., 27 Pa. Super. Ct. 577.

72. See 5 C. L. 557. See related topic.

Corpses and Burial, 5 C. D. 841.

73. Rev. St. 1899, § 5217; Sess. Acts 1901,

p. 54, § 5217a. Shiel v. Walker, 114 Mo. App.
521, 90 S. W. 124. In a proceeding to con-
demn an existing burying ground and ad-
Joining land under Rev. St. 1899, § 5217, and
Sess. Acts 1901, p. 54, § 5217a, all persons to
whom the original owner has sold lots are
necessary parties. Id.

74. Dangerfield v. Williams, 26 App. D. C.

508.
75. Partial use for street. Dangerfield v.

Williams, 26 App. D, C. 508.

76. Hume v. Laurel Hill Cemetery, 142 P.

552. .

77. An ordinance which arbitrarily prohib-
its the burial of bodies within an entire
county embracing large tracts of land, un-
occupied and remote from human habitation,
where the public health and safety cannot

possibly be endangered. Is unreasonable and
void. Hume v. Laurel Hill Cemetery, 142 P.
552. Such ordinance Is an unjustified re-
straint upon the lawful use of property. Id.

Plaintiff, sole heir, could maintain an action
to restrain the enforcement of an ordinance
prohibiting interments in a cemetery lot of
her ancestor, though there had been no set-
tlement of the estate or decree of distribu-
tion. Id.

78. Evidence held not to show change of
circumstances authorizing order vacating in-
junction restraining defendants from using
certain ground for interment purposes be-
cause of danger to plaintiff's wells. Lowe v.
Prospect Hill Cemetery Ass'n [Neb.] 106 N.
W. 429. Where in a suit to enjoin the use of
certain land for interment purposes the vital
issue as to whether such land was a part of
an established cemetery was determined in
the negative, a subsequent resolution by the
city councU that such ground was a part of
the cemetery did not effect the question as
litigated and determined or authorize a vaca-
tion of the injunction granted. Id. The pas-
sage of an ordinance making it discretionary
with certain officers to require the cement-
ing of the walls and bottom of graves did
not obviate the threatened invasion of
plaintiff's rights. Id.

79. Where land was dedicated to city for
cemetery and city sold lots according to its

own map and plat, which showed the land to
be laid off with alleys and roadways. Weiss
V Taylor [Ala.] 39 So. 519.

SO. Weiss V. Taylor [Ala.] 39 So. 519. Ob-
struction of public nuisance abateable in
equity. Id.

81. Weiss V. Taylor [Ala.] 39 So. 519.

82. Defendant hired to prepare gave for
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or for negligence in disturbing a grave, it roust appear that plaintiff liad an ease-

ment in the land as distinguished from a mere license,^^ and a mere receipt for

a grave is not sufficient to show an easement.^* A general devise of an estate does

not, upon the death of the testator, pass title to a burial lot owned by him,*= and

the fact that after his death a lot is acquired bj' his executor with money of the es-

tate does not briag the property within the provisions of the will.'"

CENSUS AND STATISTICS."

Mere enumeration, although completed and placed in hands of the superintend-

ent of the census, is not the census,** but goes into effect as the legal census only on

its compilation and publication by the superintendent,** until which publication,

municipal corporations are governed by the laws applicable to cities of the class in

which they are placed by the preceding census.""

A certified copy of a certificate of death, duly filed and recorded, is competent

to prove the cause of the death of the person therein sjjecified, and its exclusion con-

stitutes reversible error."^

Ceetificate of Doubt; Ceetificates of Deposit, see latest topical Index.

CERTIORARI.

g 1. Nature, Oecnsion and Propriety of
Remedy (606). Ancillary Certiorari (611).
Prerogative Writ (611).

§ 2. Hlgfht to Certiorari; Parties (612).
g 3. Proeediire for Writ; AVrit, Service

and Hetiim (614). The Statutory Bond
(615). The Writ (615). Notice of the Writ
(615). Service of the Writ (616). The Re-

turn (616). Objections and Amendments
(6;6). Quashal or Dismissal (616).

§ 4. Hearing and Questions 'U'liicli May
be Raised and Settled (617).

§ S. Judgment (619).
§ e. Costs (620).
§ 7. Review of Certiorari (620).

§ 1. Nature, occasion and propriety of remedy."^—Certiorari,"^ in some states

designated by statute as a writ of review,"* lies from a superior court "'^ to review the

body of father injured body of anpther.
Feeley v. Andrews [Mass.] 77 N. E. 766.

83. Feeley v. Andrews [Mass.] 77 N. E.

766.

84. Feeley v. Andrews [Mass.] 77 N. B.
766. Where it was shown t-at the cemetery
v^^as owned and managed by the Roman Cath-
olic Archbishop of Boston, plaintiff did not
have such possessory title to a lot as would
enable him to inaintain trespass, thoug^h the
lot had been used for the burial of mem-
bers of^ the family for forty years. Id.

.S.";. Robertson v. Mt. Olivet Cemetery Co.
[Tenn.] 93 S. W. 574. A mere certificate for
the purchase of a burial lot taken by exec-
utor and showing- that the purchase is for
the benefit of the estate does not transfer
such title to the lot as will pass by a gen-
eral devise of the estate by the testator. Id.

S6. Widow did not acquire title through
will such as could descend to her sons by
a former marriage, and only testator, his
widow, children, and descendants, were en-
titled to sepulcher. Robertson v. Mt. Olivet
Cemetery Co. [Tenn.] 93 S. W. 574.

87. See 5 C. L. 558.

88, 89. Wolfe V. Moorhea-d [Minn.] 107 N
W. 728.

90. An enumeration completed in July giv-
ing city more than four thousand inhabit-
ants, but not officially completed as a cen-

sus until after a city election, held that such
election was governed by provisions for
cities with less than four thousand inhabit-
ants as shown by previous census. Wolfe v.

Moorhead [Minn.] 107 N. W. 72S.
91. In a suit on an insurance policy to

prove that deceased misrepresented the cause
of the death of a sister. National Council of
the Knights & Ladies of Security v. O'Brien,
112 111. App. 40.

92. See 5 C. L. 669.

93. An independent proceeding commenced
by original writ such as certiorari is an ac-
tion within Rev. St, 1898, s 2559. State v.

Chittenden [Wis.] 107 N. W. 500.
94. State V. Superior Court [Wash.] 86 P.

206
-, Sweeney v. San Juan County Com'rs

[Wash.] 86 P. 200; State v, Superior Court of
King County [Wash.] 85 P. 989; Dahlstrom
V. Portland Min. Co. [Idaho] 85 P. 916; Arm-
antage v, Superior Court [Cal. App.] 81 P.
1033. A writ of review is an action within
2 Ballingers' Ann. Codes and St., section 4793,
providing that there shall be in this state
hereafter but one form of action for the en-
forcement and protection .of private 'rights
and the redress of private wrongs which
shall be called a civil action. State v. Su-
perior Ct., 40 Wash. 453, 82 P. 87S.

95. Circuit and superior courts. Powell v.
Bullis [111,] 77 N. B. 575. The supreme court
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proceedings of inferior courts,"" tribunals,''^ boards/* and public officers '"' exercising

Judicial ^ or quasi judicial functions ^ where the ordinary methods of review are un-

is Justified in taking jurisdiction of original
certiorari proceedings upon a petition com-
plaining that the Judgment sought to be re-
viewed deprived the. judge of the political
party which the petitioners represent of the
Joint custody of the registration lists and of
his share of the ofllcial ballots. People v.

District Ct. [Colo.] 84 P. 694.
96. In re Leverant, 110 App. Div. 371, 97

N. Y. S. 272; Greenough v. School Committee
[R. I.] 62 A. 978; Aetna Life Ins. Co. v. Stry-
Icer [Ind. App.] 76 N. E. 822. Court of city
recorder. Wong Sing v. Independence [Or.]

83 P. 387. A Judgment of a city court not
created under the provisions of Const, art. 6,

§ 2, par. 5, can be reviewed only by certiorari.
Crosson v. State, 124 Ga. 651, 52 S. E. 880.

On appeal cases in Justice's courts, certiorari
lies to the verdict of the Jury and not to the
judgment of the court, but where, upon the
trial of a case before a jury in a justice's

court, the jury renders a verdict against the
defendant and requests the magistrate to de-
cide which party shall bear the costs and no
exception is taken to such request, the party
against whom the costs are taxed may re-
view the Judgment of the magistrate by writ

• of certiorari. Hewett v. Robertson, 124 Ga.
920, 53 S. E. 456.

87. McKenzie v. Board of Education [Cal.
App.] 82 P. 392; Dahlstrom v. Portland Min.
Co. [Idaho] 85 P. 916; Bremer County v. Wal-
stead [Iowa] 106 N. W. 352. Civil service
commission of city of Chicago. Powell v.

Bullis [111.] 77 N. E. 575. City council pro-
ceeding under Its charter power to declare
vacant the seat of one of its members.
Meachem v. Common Council [N. J. Law] 62
A. 303.

98. McKenzie v. Board of Education [Cal.

App.] 82 P. 392; Dahlstrom v. Portland Min.
Co. [Idaho] 85 P. 916; Aetna Life Ins. Co. v.

Stryker [Ind.] 76 N. E. 822; Bremer County
V. Walstead [Iowa] 106 N. W. 352; Greenough
V. School Committee [R. I.] 62 A. 978. Board
of police commissioners. Tibbs v. Atlanta
[Ga.] 53 S. E. 811. Certiorari lies to review
the proceedings of the board of supervisors
with reference to the reconstruction of a
court house. Attorney General v. Montcalm
County Sup'rs [Mich.] 12 Det. Leg. N. 662,

104 N. W. 792.
09. McKenzie v. Board of Education [Cal.

App.] 82 P. 392; Dahlstrom v. Portland Min.
Co. [Idaho] 85 P. 916; Aetna Life Ins. Co. v.

Stryker [Ind. App.] 76 N. E. 822; Bremer
County V. Walstead [Iowa] 106 W. W. 352;
In re Leverant, 110 App. Div. 371, 97 N. Y. S.

272; Greenough v. School Committee [R. I.]

62 A. 978.

1. People V. Woodbury, 99 N. Y. S. 573;

People v. McWilliams [N. Y.] 77 N. B. 785;

In re Leverant, 110 App. Div. 371, 97 N. Y. S.

272; McKenzie v. Board of Education [Cal.

App.] 82 P. 392; Powell v. Bullis [111.] 77

N. E. 575; Dahlstrom v. Portland Min. Co.
[Idaho] 85 P. 916; Aetna Life Ins. Co. v. Stry-
ker [Ind. App.] 76 N. jii. 822; Greenough v.

School Committee [R. I.] 62 A. 978; Sweeney
V. San Juan County Com'rs [Wash.] 86 P.

200; Wheeling, etc., R. Co. v. Triadelphia, 58
W. Va. 497, 52 S. E. 499. Certiorari does not
lie to review ministerial acts (McKenzie v.

Board of Education [Cal. App.] 82 P. 392;

Carr v. City Council, 124 Ga, 116, 52 S. E. 300;
State V. Alexander [Iowa] 106 N. W. 1021;
State V. Reynolds, 190 Mo. 578, 89 S. W. 877;
In re Leverant, 110 App. Div. 371, 97 N. Y. S.

272; Greenough v. School Committee [R. I.]

62 A. 978), nor to review the exercise of leg-
islative functions (State v. Alexander [Iowa]
105 N. W. 1021; Carr v. City Council, 124 Ga.
116, 52 S. B. 300; State v. Chittenden [Wis,]
107 N. W. 500; People v. Westchester County
Sup'rs, 99 N. Y, S. 348; Greenough v. School
Committee of Pawtucket [R. L] 63 A. 978);
nor to review executive acts (Carr v. City
Council, 124 Ga. 116, 52 S. E. 300). Removal
from ofEce by civil service commission.
Kusel V. Chicago, 121 111. App. 469.

Proceedlngx of iniblie offlicers: Action of
superintendent of buildings and the special
commissioner of excise in revoking a liquor
tax, under laws 1905, p. 1862, c. 697, was
purely administrative and hence not review-
able by certiorari. In re Leverant, 110 App.
Div. 371, 97 N. Y. S. 272.

Proceeding's of miEiiicipai co^meils are re-
viewable by certiorari when such proceed-
ings are Judicialr (Carr v. City Council, 124
Ga. 116, 52 S. E. 300), and in determining
whether the evidence submitted is sufficient
to authorize the revocation of a license under
an ordinance, the council acts in a Judicial
capacity (Id.), but when a municipal council
acts in a legislative, executive, or ministerial
capacity, its action is not subject to review
on certiorari (Id.). Thus when the authori-
ties of a municipality have the right to re-
voke a license to sell liquor granted by them
at any time without trial or notice, a revoca-
tion of such license thus accomplished is in
the exercise of the executive powers of the
municipality, and the action is not subject to
revietv on certiorari. Id.

Proceedings of lifoards and commissioners:
Certiorari will not lie to review an order of
the board of education of a city and county
dismissing the petitioner from his position
as teacher in the school department of the
public schools of such city and county, the
action of the board being ministerial. Mc-
Kenzie V. Board of Education [Cal. App.] 83
P. 392. Certiorari will not lie to review the
action of a school board in creating a school
district. State v. Alexander [Iowa] 105 N.
W. 1021. The selection of text books by a
school committee is not reviewable by cer-
tiorari. While, like most administrative du-
ties, the selection of such books involves
judgment and discretion, it does not involve
a judicial determination of a right or of con-
tested issues such as constitutes a judgment
of court. Greenough v. School Committee
[R. I.] 62 A. 978. Acts of the board of coUnty
supervisors, adopting a resolution reviving
the distinction between town and county
poor pursuant to Laws 1896, p. 176, c. 226,
§ 134, and the levy and assessment iipon a
town of taxes for the support of the poor of
such town pursuant to sections 9 and 10, were
legislative and not judicial acts. People v.

Westchester County Sup'rs, 99 N. Y. S. 348.
A. Judgment of a board of police commis-
sioners discharging a policeman, after a trial

in the manner prescribed by the law creating
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available or inappropriate,' and there is no other adequate remedy ;
* but the mere

the board, is subject to review on certiorari.

Tibbs V. Atlanta [Ga.] 53 S. B. 811. Pro-
ceedings before the commissioner of street
cleaning, under Laws 1901, p. 242, c. 466,

§ 537, providing that any member of the
clerical or uniformed force must be Informed
of the cause of his proposed removal and
given an opportunity to make an explana-
tion, and that if removed the true cause of
his removal must be entered upon the rec-
ords of the commissioner, are not judicial so
as to be reviewable by certiorari. People v.

Woodbury, 98 N. T. S 142. The last clause
of this section providing that "in the event
of the removal of any member of the clerical
or uniformed force, ne shall nave' the right
to sue out a writ of certiorari or other ap-
propriate remedy for the purposes of re-
viewing the action of the commissioner or
his deputy," does not give the right to cer-
tiorari, certiorari not being the appropriate
remedy. Id.

Acts of civil service commissiioiit In New
York, certiorari will not lie to review the ac-
tion of the civil service commission In re-
gard to the classification of the position of
battalion chief of a fire department (People
V. McWilliams [N. T.] 77 N. E. 785), but in
Illinois the writ will lie to review the ac-
tion of the civil service commission In re-
moving a classified employe without notice
(Powell V. Bullis [111.] 77 N. B. 575; Kam-
mann v. Chicago [111.] 78 N. B. 16).
Habeas corpus proceedings may be re-

viewed by certiorari. In re Brock [Mich.] 107
N. W. 446.

Discretionary acts, even though Judicial,
are not reviewable by certiorari. State v.

Chittenden [Wis.] 107 N. W. 600. See Appeal
and ReView, 7 C. L. 128.

2. Powell V. Bullis [111.] 77 N. B. 575;
People V. McWilliams [N. T.] 77 N. B. 785;
Greenough v. School Committee [R. I.] 62
A. 978. The writ of certiorari on behalf of
a proper applicant is a proper means of test-
ing, for Jurisdictional error, the decision of a
quasi-Judicial tribunal having authority, un-
der some circumstances, to deal with the
subject involved, or of a tribunal of such
dignity that its action in the matter might
probably be injurious to such applicant if

allowed to stand unchallenged. State v. Chit-
tenden [Wis.] 107 N. W. 500. The authority
of the board, under the law regulating den-
tistry, to pass upon the reputability of col-
leges, is neither legislative nor Judicial, but
is quasi-Judicial, that species of authority
commonly intrusted co individuals, boards or
commissions, to determine matters of fact
when that is essential to the performance of
administrative duties. Id.

3. Certiorari lies and lies only where
there is no remedy by appeal. Powell v. Bul-
lis [111.] 77 N. E. 575; McKenzie v. Board of
Education [Cal. App.] 82 P. 392; Dahlstrom
V. Portland Min. Co. [Idaho] 85 P. 916; State
V. Ayres, 116 Mo. App. 90, 91 S. W. 398. A
circuit court of appeals cannot issue an in-
dependent writ of certiorari in a criminal
case where error will lie. Whitney v. Dick,
202 U. S. 132, 50 Law. Ed. . The legality
of the impaneling of the Jury In condemna-
tion proceedings is reviewable, under Bal-
linger's Ann. Codes and St. § 5645, on an ap-
peal from the award of damages, and hence

I

a writ of review will not lie for the purpose
of reaching the question of such legality.
State v. Superior Ct. [Wash.J 86 P. 205. Will
not lie from court of probate to circuit court,
on appeal being given and the word "appeal"
in the statute ijot meaning to Include appeal
by certiorari. SchaefEer v. Burnett, 120 111.

App. 79. Where the defendant in condemna-
tion proceedings moved to have what pur-
ported to be a Judgment by default declared
void for lack of service of the summons, aijd
the court adjudged the service suflScient and
the Judgment valid, the defendant's remedy
was by appeal and not by certiorari. Ex
parte Postal Tel. Cable Co., 72 S. C. 552, 52
S. E. 676. Certiorari will not lie to review
the proceedings of a circuit court in special
proceedings for the Incorporation of a village
under Rev. 1898, §§ 854, 866, the remedy be-
ing by appeal. In re Salter [Wis.] 106 N. W.
684. Certiorari will not lie to review pro-
ceedings to review the action of the lower
court in granting a temporary injunction in
a liquor nuisance case, an adequate remedy
by appeal being, provided by statute. See
Code, §§ 4101, 4102, 4154. Young v. Preston
[Iowa] 108 N. W. 463. Certiorari does not
He to review the action of the board of edu-
cation of a city coming within the class com-
prehended by Laws 1902, p. 1543, c. 560, in
removing the relator from his srpsition as
principal of the high school in such city, the
relator having an adequate remedy under
Laws 1894, p. 1278, c. 656, and Laws 1904,

p. 94, c. 48, by appeal to the commissioner of
education, and the case thus being within
Code Civ. Proc. § 2122, providing that ex-
cept as otherwise expressly prescribed by
statute, a writ of certiorari cannot be Issued
where the determination can be adequately
reviewed by an appeal to a court or to some
body or officer. People v. O'Brien, 97 N. Y.
S. 1116. Where, in an action in a county
court upon a promissory note for the prin-
cipal sum of $60, besides interest and ten per
cent, attorney's fees, the party carries the
cause to the superior court 'for review by
writ of certiorari, complaining of errors In-
volving both questions of law and issues of
tact, it is proper for tne court to dismiss the
writ upon motion of tlie respondent, appeal,
and not certiorari, being the proper proced-
ure. Cook v. Exom [Ga.] 54 S. E. 147. The
writ does not lie to review the action of the
board of county commissioners in awarding
a lease of county property, the remedy being
by appeal under Ballinger's Ann. Codes and
St. § 359. Sweeney v. San Juan County
Com'rs [Wash.] 86 P. 200. Contempt pro-
ceedings against a witness in criminal pro-
ceedings for refusing to answer questions are
reviewable by certiorari. Ex parte Butt
[Ark.] 93 S. W. 992. Acts 1899, p. 291, No.
158, entitled "An act to permit defendants
in felony cases to give bond after conviction
in the circuit court," did not confer the right
of appeal but merely regulates the manner
in which it shall be taken, and did not
change the rule that appeal or error will
not lie to review contempt proceedings. Id.
An adjudication as to public use and neces-
sity for which property, is sought to be taken
cannot be reviewed under Ballinger's Ann.
Codes and St., § 5645, the remedy be-
ing by certiorari, which under the Washing-
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fact that there is no other remedy will not alone authorize the issue of the writ of

certiorari/ and even where there, is no other remedy, the writ of certiorari cannot
Berve the office of an appeal or writ of error,' for though the office of the writ has
been broadened to some extent ia some states,^ the common-law rule ^ still prevails

ton statutes is called a writ of review.
State V. Superior Ct. [Wash.] 86 P. 205. In
Illinois the statutory writ does not lie to re-
view the proceedings of a county court sit-
ting in prohate. 1 Starr & C. Ann. St. 1896
t2d ed.], c. 3, par. 68, authorizing an "appeal"

' in the same manner as appeals are taken
from justices of the peace by making ex-
press provision for an "appeal," impliedly
excludes the right to certiorari lo review
judgments of county courts given by Laws
1849, p. 62, and to review judgments of the
probate justices given by the statute of 1849,
though 1 Starr & C. Ann. St. 1896, c. 79, pars.
115, 177, provide for both appeals and cer-
tiorari to review the judgments of Justices
of the peace. Schaefter v. Burnett [111.] 77
N. B. 546. Where the board of supervisors of
each of two adjoining counties adopted reso-
lutions for a bridge across a river between
the _ two counties, and. one of such boards
thereafter rescinded its resolution, the rem-
edy of the other county was by certiorari.
Bremer County v. Walstead [Iowa] 106 N. W.
352. Condemnation of stock by commission-
ers, under Acts 1901, p. 283, c. 156, Is review-
able by certiorari, no other method of re-
view being provided for by the statute.
Lewis V. Shelby County [Tenn.] 92 S. W. 1098.
No appeal lies from an order of a circuit
court of appeals discharging, on writ of cer-
tiorari issued on a petition for habeas corpus
and certiorari, a person convicted In a dis-
trict court of introducing intoxicating liquors
into an Indian reservation, there being no
amount in controversy, but such an order Is

reviewable by the supreme court on certi-
orari. W^hitney v. Dick, 202 U. S. 132, 50
Law. Ed. . No provision having been
made for an appeal from the judgment of the
court of a city recorder, a writ of review
will lie. Wong Sing v. Independence [Or.]
83 P. 387. Certiorari lies to review an order
of the commissioners' court prohibiting stock
from running at large, though there is stat-
utory provision for a contest of the election
pursuant to which the order was made, no
provision having been made for the review
of the election. Commissioners' Ct. v. John-
son [Ala.] 39 So. 910. Where a court of ap-
peal erroneously declines jurisdiction of a
cause on appeal and orders the cause to be
transferred to the supreme court, the remedy
is by application to the^ supreme court for
certiorari, under Const." art. 101, since to
send the case back to the court of appeal
would be In effect the originating of a
method of reviewing the judgment of that
court for which there is no authority of law.
State V. Yazoo & M. V. R. Co. [La.] 40 So.

630.

4. McKenzle v. Board of Education [Cal.

App.] 82 P. 392; Dahlstrom v. Portland Min.
Co. [Idaho] 85 P. 916; Powell v. Bullis [111.]

77 N. E. 575; State v. Ayres, 116 Mo. App. 90,

91 S. W. 398. Certiorari has several offices,

among which is that of supplying defects of
j\jfstice In cases obviously entitled to redress,
and yet unprovided for by the ordinary
forms of proceedings. Bremer County v. I

Walstead [Iowa] 106 N. W. 352.

7 Curr Law— '39.

Wot Tvhere <nio warranto lies: Not to re-
view an order under a statutory proceeding,
which merely determines the prima facie
right to office In awarding custody of books,
etc. Murta v. Carr [Mich.] 12 Det. Leg. N.
289, 104 N. W. 27.

B. Ballinger's Ann. Codes and St. § 6500,
subd. 3, providing for an appeal from an
order vacating a temporary injunction
where the defendant is insolvent, does not
authorize a review by writ of review where
there is no finding as to the defendant's in-
solvency, but, on the contrary, indicates that
the legislature intended an appeal from the
final judgment or an action at law for dam-
ages an adequate remedy in such cases, and
that such order should not be reviewed ex-
cept on appeal from the final judgment.
State V. Superior Ct. [Wash.] 85 P. 989.

6. Armantage V. Superior Ct. [Cal. App.]
81 P. 1033; Wetzel v. Superior Ct. [Cal. App.]
85 P. 858; McKenzle v. Board of Education
[Cal. App.] 82 P. 392; State v. Reynolds, 190
Mo. 578, 89 S. W. 877. Its purpose is not to
consider errors or irregularities committed in
the exercise of an admitted jurisdiction, nor
to correct mistakes of law in conducting a
proceeding of which the inferior tribunal,
board, or oificer had jurisdiction (McKenzle
V. Board of Education [Cal. App.] 82 P. 392),
nor can It be used for the purpose of deter-
mining whether or not the evidence was suf-
ficient to support the particular order, reso-
lution, or matter complained of, provided the
law and the machinery employed were such
as to give the inferior tribunal jurisdiction
(Id.; Pool v. Superior Ct. [Cal. App.] 84 P.
53). Erroneous failure to decide plea of res
adjudicata. People v. Lawrence, 94 N. T. S.
820. Error in deciding that an appeal was
solely on questions of law. Smith v. Supe-
rior Ct. [Cal. App.] 84 P. 54.

7. Where the lower tribunal in reaching
its determination violates the rights of the
relator to his prejudice, such determination
is reviewable by certiorari, under Code Civ.
Proc. § 4148. People v. Common Council of
Troy, 99 N. Y. S. 1045. The determination of
the common council of the city designating
official newspapers for such city, pursuant
to Laws 1903, p. 435, c. 182, § 1, subsec. 29,
is reviewable by certiorari. Id. In Georgia,
certiorari is the proper remedy to review a
judgment of the county court where ques-
tions of law only are presented, and in a suit
In a county court, where the amount Involved
in the case exceeds $oO and there is no con-
flict of evidence, nor any question Involved
upon which the judge of the superior court
could not direct a verdict one way or the
other, a question of law only is presented,
and the writ of certiorari is the proper rem-
edy for reviewing the judgment of the court.
Harwell v. Marshall [Ga.] 54 S. E. 93.

8. The common-law writ lies to review a
judgment nisi against a garnishee where
such judgment Is void for lack of proof of
service.' Ex parte Nat. Lumber Mfg. Co.
[Ala.] 41 So. 10.
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in most of the states, and this rule is that the writ of certiorari will issue only where

the lower court or tribunal has acted without jurisdiction " or in excess of jurisdic-

tion," or proceeds in a cause after having lost jurisdiction thereof," or has other-

wise proceeded in an unlawful manner." But the writ cannot issue to reverse a de-

9. California; See Code Civ. Proc. § 1068.

In re Tinn [Cal.] 84 P. 152. -The writ will not
lie to annul an order of the superior court
canceling a previous order of such court ad-
mitting the relator as a citizen of the
United States, although such order may have
teen rendered upon insufBoient evidence or
in some irregular method of procedure not
going to the jurisdiction. Id. The writ can-
not be extended further than to determine
whether the inferior tribunal, board, or offi-

cer, has regularly pursued cne authority of

such tribunal, board, or officer. IMcKenzie v.

Board of Education [Cal. App.] 82 P. 392.

Certiorari held not the proper remedy to re-
view the determination of the superior court
on appeal from a justice of the peace, al-

though the notice that the case had been
set for trial was not served like a summons
as required by Code Civ. Proc. section 850,

but was served by mail only. Armantage v.

Superior Ct. [Cal. App.] 81 P. 1033.
Colorado: Certiorari affords no remedy for

irregularities in the proceedings of county
commissioner^ in establishing a highway
where the record of such proceedings show
a compliance with the statutory requirement
conferring jurisdiction upon the board, and
there being no provision for an appeal in
such case, parties aggrieved by such irregu-
larities are without remedy at law and may
invoice the aid of equity. "Williams v. Routt
County Com'rs [Colo.] 84 P. 1109.
Idaho: Under the provisions of section

4962, Rev. St. 1887, a writ of review will be
issued upon proper application when an in-

ferior tribunal, board, or officer, exercising
judicial functions, has exceeded the jurisdic-
tion of such tribunal) board, or officer, and
there is no appeal nor, in the judgment of
the court, any plain, speedy, and adequate
remedy. Dahlstrom v. Portl*,nd Min. Co.
[Idaho] 85 P. 916. Under the provisions of
said section 4968, the review upon said writ
cannot extend further than to determine
whether the inferior tribunal, board, or of-
ficer has regularly pursued the authority
given such tribunal, board, or officer by the
law. If sucli "were done it would amount
primarily to an inquiry as to the authority
of a tribunal, board, or officer to act under
a statute which has all the appearance and
semblance of a valid law. McConnell v.
State Board of Eeiualization [Idaho] 83 P.
494. Under a -writ of review, errors and
mistakes of judgment of a board as to the
value of property that it is authorized to
assess cannot be reviewed, neither can such
writ be invoked for the purpose of review-
ing the facts upon which the inferior tri-
bunal, board, or officer acted, except for the
purpose of ascertaining the fact of jurisdic-
tion. Id.

Micliigan: Public acts 1905, p. 484, § 310,
provides that, whenever in any action at
law in a circuit court a motion to quash
the writ or declaration upon jurisdictional
grounds, or the issue raised on demurrer,
plea to the jurisdiction or other dilatory
plea, shall be decided adversely to the party

filing such motion, demurrer, or plea, the
decision may be reviewed by writ of cer-

tiorari forthwith. Moinet V. Burnham,
Stoepel & Co. [Mich.] 13 Det. Leg. N. 38,

106 N. W. 1126. This statute does not apply
to contempt proceedings. In re Smith [Mich.]

107 N. W. 724.

Missouri: The office of the writ of cer-

tiorari is to give relief to an injured party
wliere the trial court has acted without ju-
risdiction. State V. Reynolds, 190 Mo. 578,

89 N. W. 877. Sess. .«.cts 1901, p. 162, § 23,

relating to review of acts of political con-
ventions, election officers, etc., did not en-

large the scope of the writ of certiorari be-

yond its common-law limitations. Id.

West Virginia: The scope of the writ of

certiorari is not altered by Code 1899, c. 110,

§§ 2, 3, in respect to the nature of the pro-
ceedings for the review of which it made
issue. In this respect the writ remains the
same as at common law. Wheeling, etc., R.

Co. V. Triadelphia, 58 W. Va. 487, 52 S. E.

499.

Wisconsin: The writ of certiorari w^as,

by the Constitution, made an appurtenance,
as before, to the jurisdiction of superintend-
ing control, with its common-law function
in that regard and that only. Such functions
extend wholly to matters of jurisdiction as
regards independent proceedings. State v.

Chittenden fWis.] 107 N. "W. 500.

10. Dahlstrom v. Portland Min. Co. [Idaho]
86 P. 916; Powell v. Bullis [111.] 77 N. E. 575;
State V. Reynolds, 190 Mo. 578, 89 S. "W. 877.

Certiorari lies to review the decision of a
district court on appeal from a justice where
the district court exceeds its jurisdiction,

and the fact that no appeal lies to the su-
preme court in such case will not prevent
the supreme court from revie"wing such de-
cision on certiorari where the district court
has exceeded its jurisdiction. Oregon Snort
Line R. Co. v. District Ct. [Utah] 85 P. 360.

The supreme court, in the exercise of its

original jurisdiction, has power by certiorari
to review the final judgments of inferior
courts "Which are beyond the jurisdiction of
those tribunals to render. Martin v. District
Ct. [Colo.] 86 P. 82. "Where the judgment
In habeas corpus proceedings discharging
the prisoner is in exceSs of the court's ju-
risdiction, such jddgment may be reviewed
by- certiorari. Id.

11. "Where the plaintiff, in an action to

set aside the probate of a will, dismissed
his action as authorized by Code, § 3164, but
the court nevertheless proceeded to try the
cause, although there was no counterclaim
or cross petition. Davis v. Preston [Iowa]
106 N. "W. 161. The action of counsel for the
plaintiff in remaining in the case and taking
exceptions to the final judgment, and waiting
until the time for appeal had expired before
instituting proceedings by certiorari, did not
bar the plaintiff from questioning the juris-
diction of the court to render the judgment.
Id.

12. Powell V. Bullis [111.] 77 N. B. 675.
Where it appears on the face of the record
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termination wl>ich is strictly a .usurpation in that it was pronounced by one having no

authority or semblance thereof,^^ nor can it issue until there has been a judgment or

decision in the proceedings sought to be reviewed," but the fact that the judgment

or order of the lower court has been suspended will not prevent the review of such

judgment or order by certiorari.^^ Certiorari is not a proper or adequate remedy

where the return would not show the true state of facts.^° The United States su-

preme court will on certiorari review a reversal of the grant of a temporary injunc-

tion where the records presents the entire case and the merits may be decided.^^ It

must appear that wrong and injustice will be done but for the writ.^*

AnciUary certiomii?^—A writ of certiorari may issue in aid of an appeal,^" but

after decision of the questions arising upon alleged errors occurring during or p'rior

to the trial or in the rendition of the judgment by an appellate tribunal, the com-

plaining party has no riglit to supplement the origmal record by new matter,^^ or

to contradict the agreed statement of facts,^^ and therefore a writ of certiorari will

not issue for the purpose of aiding a petition for a rehearing, or for the purpose of

correcting the record in any manner or form after decision of appeal.-' An appel-

lant will not be granted a writ of certiorari to bring up matters which are not in

the record through the negligence of his counsel.^'

Prerogative writ.^^—In New Jersey the constitutional and prerogative power

proper that a Judgment has been rendered
which the court had no right to render, cer-

tiorari will lie. State v. Reynolds, 190 Mo.
578, 89 S. W. 877. Where the supreme court
merely decided that a petition stated a caus'e

of action in mandamus, a decision of the
court of appeals that from the facts estab-
lished mandamus was not the appropriate
remedy was not reviewable by certiorari,

though erroneous, the error being in the
construction of the facts and pleadings and
not because the court of appeals was con-
trary to the previous decision of the supreme
court. People v. Court of Appeals [Colo.]

S2 P. 483. A default Judement rendered In

(rand of defendant by persuading him that

the case would be held for filing of a bill of

particulars, the justice's clerk assisting in

the deception, will be reviewed. Fisher v.

Pennsylvania Co., 118 111, App. 662.

13. State V. Chittenden [Wis.] 107 N. W.
500.

14. Where, in proceedings to review the

judgment of a Justice upon the report of ref-

erees, the record discloses that no Judgment
was entered upon the report. Ruhl v. Cooper
[Del.] 63 A. 575. The rights of the relator

must have been finally adjudicated or deter-

mined by the inferior tribunal. People v.

Cullinan, 97 N. T. S. 194. When an answer
to a petition for certiorari does not verify

an allegation In the petition that there was
a final Judgment rendered, and no steps are

taken to perfect the answer, neither the in-

ferior court nor the supreme court can prop-
erly undertake to pass on the merits of the
assignments of error made in the petition.

Brown v. Gainesville [Ga.] 53 S. E. 1002.

Certiorari to review a complaint against the
applicant, charging him with violation of

an ordinance of the board of excise commis-
sioners of a city, dismissed. Almindie v.

Camden Com'rs [N. J. Law] 63 A. 867. Cer-
tiorari does not lie to review a motion to

quash contempt proceedings prior to the
final determination of such proceedings in

the circuit court. In re Smith [Mich.] 107
N. W. 724.

15. In contempt proceedings. State v.

District Court [Mont.] 82 P. 789.

16. Where the process was served on the
defendant's daughter, but the return of the
constable showed service on the defendant,
it was held that certiorari would not have
been an appropriate remedy so as to pre-
clude the defendant from equitable relief.

Wilcke 'v. Duross [Mich.] 13 Det. Leg. N.
227, 107 N. Y. 907.

17. Harriman v. Northern Securities Co.,

197 U. S. 244, 49 Law. Bd. 739.

18. Guy V. District of Columbia, 25 App.
D. C. 117. Denial in case of alleged illegal
tax sale had 16 years before a certificate en-
titling to deed, being outstanding in one not
party to the certiorari. Guy v. District of
Columbia, 25 App. D. C. 117.

19. See 5 C. L. 560.

20. Burns' Ann. St. § 1901. Aetna Life
Ins. Co. V. Stryker [Ind. App.] 76 N. B. 822.

21. Aetna Life Ins. Co. v. Stryker [Ind.
App.] 76 N. E. 822.

22. Williams v. Young [Tex. Civ. App.]
14 Tex. Ct. Rep. 563, 90 S. W. 940.

23. Appellants, on motion for rehearing,
sought to bring up proceedings on motion for

new trial made after &,ppeal but before
Judgment thereon and determined after such
Judgment had been rendered. Aetna Life
Ins. Co. V. Stryker [Ind. App.] 76 N. E. 822.

24. Where counsel for the defendant in
a criminal case prepared a statement of
facts and presented the same to tlie county
Judge, who promised to sign the same, and
some time thereafter counsel took the state-
ment from the judge's desk and had it filed

in the cause without ascertaining whether
or not it was signed by the Judge, certiorari
to bring up the statement of facts was re-

fused. Haskell v. State [Tex, Cr. App.] 15

Tex. Ct. Rep. 324, 92 S. W. 36.

25. See 3 C. L. 670.
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of the supreme court to review the proceedings of all special statutory tribunals can-

not be taken away or abridged by the legislature.^"

§ 3. Right to certiorari; parties."—^An application for a writ of certiorari

must be made by a person affected by the determination to be reviewed.^* The ap-

plicant, however, need not always be a party to the proceedings below,^° the test of

the right to certiorari, so far as parties are concerned, being whether the person seek-

ing the writ was a party in form or in substance, so as to be concluded by the deter-

mination of the matters in controversy,-'"' and if in the exercise of sound judicial

discretion an injured person ought to be accorded an original writ of certiorari, it.

is a:g. abuse of authority to refuse it ;
''^ but persons not parties of record in the orig-

inal proceedings, though interested directly, are not always necessary parties to cer-

tiorari to review such proceedings,'^ nor is the party in whose favor the judgment

26. The common council of the city of New
Brunswick, in declaring vacant a seat of one
of its members under the provision of the
charter that the common council shall be the
sole Judge of election, return, and qualifica-
tion of its own members, is subject to the su-
pervisory Jurisdiction of the supreme court
by certiorari. Meachem v. Common Council
[N. J. Law] 62 A. 303.

27. See 5 C. L. 5S1.
28. Code Civ. Proc. § 2127. People v. Com-

mon Council of Troy, 99 N. T. S. 1048. A mu-
nicipal ordinance which is not entirely void
cannot be questioned on certiorari by a per-
son who is not shown to be affected by any
of its provisions. Morwitz v. Atlantic City
[N. J. Law] 62 A. 996. An official newspaper
for a town is interested in having the des-
ignation of another newspaper reviewed
(People v. Common Council of Troy, 99 N. Y.
S. 1045), but a newspaper which is not an of-
ficial newspaper cannot maintain certiorari
to review the determination of a city coun-
cil designating official newspapers pursuant
to Laws 1903, p. 435, c. 182, § 1, subsec. 29,

upon an allegation that the relator Is one of
tlae two daily papers published in the city
having the largest circulation, there being
nothing to show that these two papers are of
opposite political faith, and an allegation in
relator's unverified petition that it was the
republican newspaper having the largest cir-
culation was insufficient (Id.). Resident
electors and landowners in a precinct af-
fected by a stock law election are suffi-
ciently interested to be entitled to maintain
certiorari to review an order of the commis-
sioners' court pursuant to such election pro-
hibiting stock from running at large. Com-
missioners' Ct. V. Johnson [Ala.] 39 So. 910.
Any taxpayer may prosecute certiorari to
prevent the unlawful expenditure of public
funds, as where a municipal corporation by
action ultra vires or otherwise embarks in a
scheme which will result In an unlawful ex--
pendlture of public funds, any ordinary tax-
payer may be admitted to prosecute a cer-
tiorari to review such action. Rehill v. Bast
Newark [N. J. Law] 63 A. 81. • In such case
no special Interest, distinct from the inter-
est of other taxpayer, is necessary. Id. In
matters affecting a county, as proceedings
relating to the reconstruction of a court
house, certiorari may be Instituted by the at-
torney general. Attorney General v. IMont-
calm County Sup'rs [Mich.] 12 Det. Leg. N.
562, 104 N. W. 792.

29. Where a decision by a quasi Judicial
tribunal affects injuriously and with sub-
stantial directness" one not a party to the
record and having no other efficient remedy,
such party may, in the discretion of the
court having Jurisdiction, maintain cer-
tiorari to remedy the wrong as_ to jurisdic-
tional matters. State v. Chittenden [Wis.]
107 N. W. 500. The rule that no one but a
party is entitled to use the remedy of cer-
tiorari is to be regarded as using the term
"party" in its broad sense, that of including
all persons injuriously affected with sub-
stantial directness and having no other ef-
ficient legal remedy, whether they are parties
to the record or might properly be such. Id,

When the proceeding to be reviewed was di-
rectly against person or property, the per-
sonal right being the only one involved or
being one coupled with another primary
right, such person is a necessary party and,
if not brought in by proper citation, a writ
of certiorari in his behalf will reach Juris-
dictional error as to proceeding at all in the
matter and excess of jurisdiction as well.
W. A decision as to the status of a dental
college, incidental to passing upon an appli-
cation for a license to practice dentistry,
based on a diploma issued thereby, is within
the rule stated as regards discretionary au-
thority to permit the use of the writ of cer-
tiorari to correct Jurisdictional errors upon
the application of a person not a party to
the original proceedings (Id.). If the status
of a dental college is adjudicated in an ac-
tion in rem, whether the proceeding is solely
against the res or one to pass upon an appli-
cation for a license and against the res as
well, such college may properly be accorded
certiorari to test the decision for Jurisdic-
tional error, either as to the subject-matter
or excess of Jurisdiction. Id.
Coutra: Under Code Civ. Proc. §§ 938,

1069, only a party to the record can sue out
certiorari. Elliott v. Superior Ct., 144 Cal.
501, 77 P. 1109.

30. In re Public Ditch in Insanti County
[Minn.] 107 N. W. 730.

31. State V. Chittenden [Wis.] 107 N. W.
boo.

32. A writ of certiorari sued out by a
party against whom a Judgment had loeen
obtained in a municipal court, ordering the
abatement of a public nuisance alleged to
have specially injured the defendant in cer-
tiorari, the abatement proceedings having
been brought by the latter in his own behalf,
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sought to be reviewed was rendered always a necessary party to the certiorari pro-

ceedings.^^ Where it appears that interested parties are not before the court, the

proceedings may be stayed until such parties are brought in/* but the status of the

prosecutor must be challenged in due time.''^

A party may lose his right to a wrrit of certiorari by delay in applying there-

for/" or by failure to comply with statutory conditions/' but appearance before the

lower tribunal and objection to its action is not a condition precedent to the right

to assail such action upon jurisdictional grounds/^ and where the applicant shows

a good excuse for failure to apply for the writ withia the time required by law, the

writ may be allowed, notwithstanding that the time limit has expired.'" The com-
mon-law writ may issue even though only personal rights are involved.*"

should not be dismissed on the ground that
the municipality was not a party respondent
to the writ. Trust Co. v. Ray [Ga.] 54 S. B.
145.

33. The party in interest has an oppor-
tunity to appear by counsel if he sees fit,

and it "will be presumed that counsel ap-
pearing technically for the defendant judge
is in reality representing the real party in
interest. Davis v. Preston [Iowa] 106 N. W.
151.

34. Livermore v. Millville, 72 N. J. Law,
221, 62 A. 408. Or the writ may be dismissed.
Id See post, § 3, Quashal or Dismissal.

35. Where respondent in certiorari does
not challenge the status of the prosecutor
until the argument of the cause, matters of
fact upon which such status depends will be
taken as admitted for purposes of a motion
then made for dismissal of the writ. Rehill
V. Bast Newark [N. J. Law] 63 A. 81.

36. Certiorari to review ah assessment
of the benefits of a street improvement made
under P. L. 1897, p. 79, will be dismissed
where it is allowed after sixty days . from
the confirmation of the assessment has
elapsed, under | 65 of the act. Tusting v.

Ashbury Park [N. J. Law] 62 A. 183. A mo-
tion for a new trial will not cut off the mov-
ant's right to certiorari where he voluntarily
dismisses such motion and applies for the
writ within the time prescribed by the stat-
ute, but he cannot pursue this remedy after
the expiration ol thirty days from the date
of the Judgment against him. Crosson v.
State, 124 Ga. 651, 62 S. B. 880.

Statute of limitations: "Where the statute
does not fix the time within which an appli-
cation for a writ of review may be made, the
courts, by analogy, will apply the limitation
fixed by law for the prosecution of an ap-
peal.. State v. Superior Ct., 41 Wash. 450,
83 P. 726. Certiorari to review the award of
damages in condemnation proceedings re-
fused because not applied for within thirty
days, as required in cases of appeal by Bal-
linger's Ann. Codes & St., § 5645. State v.

Superior Ct. [Wash.] 85 P. 673. In appeal
cases in justices' courts, the statute runs
against certiorari from the date of the ver-
dict and not from the date of the judgment.
Hewett V. Robertson, 124 v5a. 920, 53 S. B. 456.

Where a city court judge was without power
to entertain a motion for a new trial, such
a motion was a mere nullity, and the filing

thereof could not operate to extend the ju-
risdiction of the court over the case beyond
the date of its final judgment so as to save
the right to certiorari fro'hi the bar of lim-

itations. Crossen v. State, 124 Ga. 651, 52 S.

B. 880.

37. The filing of the affidavit provided
for by Pen. Code 1895, § 765, that the ac-
cused has not had a fair trial and has been
wrongfully and Illegally convicted, is a con-
dition precedent to the sanction of a petition
for certiorari to review a judgment of con-
viction in a county court, and failure to com-
ply with this condition is not cured by the
sanction of the petition or the answer of the
county judge. Blassingame v. State [Ga.]
54 S. B. 180. Code of Civ. Proc. § 2125, Is not
solely a statute of limitations, but by Im-
plication it grants the relator four months
in which to procure the writ in cases in
which, although the determining body has
finally adjourned after disposition made of
the matter, it or its successor at its next
authorized meeting can obey the order made
by the court. Under this rule it was held
that certiorari would lie to correct the ac-
tion of a town board of audit in reducing
the compensation of the relator as a health
officer, although the claim had passed from
the town board of audit to the board of su-
pervisors. People V. Sipple, 109 App. Div.
788, 96 N. T. S. 897. Certiorari will not lie
to correct an assessment complained of as
erroneous, -as distinguished from void, be-
cause made without jurisdiction of the per-
son assessed, unless an appllcatlort was made
"in due time to the proper officers to correct
such assessment." And no excuse can take
the place of the application, which is a con-
dition of the court's jurisdiction to correct
assessments. See Laws 1896, p. 882, c. 908,

§ 250. See, also, New York City Charter,
Laws 1901, p. 831, c. 466, §§ 895, 906, and
p. 382, § 897, as amended by Laws 1902,
p. 486, o. 192. People v. Wells, 110 App. Div.
336, 97 N. T. S. 333. Under these statutory
provisions, where the board of taxes and
assessments refused to act upon an applica-
tion for reduction "of taxes on the ground
that it was too late, the remedy was by man-
damus to complete such action and not by
certiorari, but after the board had been com-
pelled, by mandamus, to act, their decision
would then have been reviewable by cer-
tiorari. Id.

38. Where an assessment of personal
taxes was assailed on the ground that the
applicant was a nonresident, his failure to

object to the assessment before the commis-
sioners did not preclude him from assailing
the assessment by certiorari. People v.

O'Donnel, 47 Misc. 226, 95 N. T. S. 889.

39. Ordinarily the supreme court will not
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The writ should be directed to the body which has custody of the record to be

examined,*^ and their clerk is not a proper party.*^ One who in any event will be

bound is not a proper party to a statutory writ, the respondents to which the stat-

ute names.*^

§ 3. Procedure for icrit; writ, service and return. Application}*—Whenever

possible an application for a writ of certiorari will be liberally construedj*^ but the

application must disclose some apparent error or lack of jurisdiction in the pro-

ceedings below '"' operating to the prejudice of the applicant/' and error must be

assigned so specifically and distinctly that the reviewing court may understand the

grounds relied on.*^ It suffices if facts, that being true constitute fraud in the

judgment, are alleged.*" The applicant, furthermore, must show compliance with

statutory conditions and formalities,'" and the application must be properly veri-

lied.°^ Exhibits should not be attached to the petition and treated as the record

of the proceedings to be reviewed.^^

entertain jurisdiction of an application of
this kind after the time limited by law for
prosecuting- an appeal has expired, but
Tvhere it appeared from the application that
the relator was in ill health and was de-
prived of her property by the order com-
plained of, and was thus without means to

give bond or employ counsel to prosecute an
appeal, and, in addition to this, the respond-
ent charged and the court found that she
was incompetent to manage her affairs, and
the respondent who preferred the charge will
not be heard to gainsay it, the supreme
court will therefore assume, for the purpose
of protecting her rights, that the relator was
in fact incompetent and that the application
was timely made. State v. Superior Ct., 41

VV^ash. 450, 83 P. 726.

40. Removal of an employee In classified

civil service without notice required by civil

service act. Kurd's Rev. St. 1903, c. 24,

§ 457. Powell V. Bullis [111.] 77 N. B. 575.

41, 4a. In county seat removal proceed-
ings to the county board omitting the audi-
tor who is their clerk. State v. Boyden, 18

S. D. 379, 100 N. W. 761.

43. In certiorari to revie-w the assessment
by the state board of tax commissioners the
local authorities are bound, though not par-
ties, hence a municipal corporation cannot
be made a party. Laws 1900, p. 510, c. 254.

People V. Priest, 95 App. Div. 44, 88 N. T. S.

11.

44. See 5 C. L. 561.

45. On motion to dismiss. In re Public
Ditch in Insanti County [Minn.] 107 N. W.
730.

46. It is not sufficient merely to show that
there had been an adjudication upon the sub-
ject of public use and necessity for the prop-
erty sought to be taken in order to authorize
a writ of review. The relator must allege
the distinct ground of claim of error per-
taining to the subject. State v. Superior Ct.
[Wash.] 86 P. 205. An averment that no
personal service was made upon the relator
before the adjudication, that he was a resi-
dent of another county in the state and had
no actual notice prior to the adjudication,
but that notice of a hearing was published
and the affidavit failed to disclose that there
was no aflldavlt filed in support of the pub-
lished notice, as provided by Ballinger's Ann.
Codes and St., § 5683, it was held that it

would be presumed that the necessary affi-

davit to support the publication was filed

and that the affidavit for the writ of review
therefore failed to disclose the error or lack
of jurisdiction. Id. Neither the supreme
court nor any other court than the munici-
pal court can take Judicial cognizance of a
municipal ordinance, and hence a petition for
certiorari to review a conviction for viola-
tion of a city ordinance must set out the .

provisions of the ordinance. Hill v. Atlanta
[Ga.] 54 S. E. 354. Certiorari to set aside an
order revoking a liquor license dismissed,
because the petition did not show the agree-
ment between the county court whereby the
license was granted and upon which the ju-
risdiction of the court to revoke the license
depended. Stevenson v. McDonald [Ark.]
91 S. W. 300.

47. Blodgett V. McVey [Iowa] 108 N. W.
239.

48. A petition setting forth all the evi-
dence submitted on trial before a Jury in a
justice's court, and alleging that the verdict
is against the weight of the evidence, suffi-

ciently complies with this rule. Mathews
V. Parker, 124 Ga. 144, 52 S. B. 322. In a pe-
tition for certiorari, where- all the evidence
and all the record, including the Judgment
of the trial court, are set ft^th, it is a suffi-

cient assignment of error to allege that the
plaintiff excepts to the Judgment and as-
signs error upon the same "because the same
is contrary to law and the evidence and
without either to support it." Harwell v.

Marshall [Ga.] 54 S. B. 93. The Jurisdictional
defects relied on must be averred to the end
the court may act advisedly in allo"wing the
writ. Tourville v. Seavey Co., 124 Wis., 56,

102 N. W. 352.
49. Fisher v. Pennsylvania Co., 118 111.

App. 662.

50. Where the petition alleged that the
bond required by law had been filed with the
clerk and approved by him, and that said
bond was accepted by the clerk, which pe-
tition was verified by the affidavit of the
petitioner, was sanctioned and the writ was
ordered to be issued, it was error to dismiss
the writ on the ground that it did not af-
firmatively appear that a bond approved by
the clerk had been filed as required by law.
Stallworth v. Macon [Ga.] 54 S. B. 142.

51. A petition for certiorari filed by two
persons, one of whom was an attorney at
law, was properly verified by the affidavit of
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The statutory bond.""—The applicant of a writ of certiorari must file a bond "*'

conditioned,^^ and in amount fixed by statute."

The writ.^''—^Whenever possible the allegations of a writ of certiorari will be

liberallj^ coDstrued/^ and the command of the writ is not to be limited by the re-

citah of the writ where it is so definite that no misunderstanding can arise."' In

]\Iichigan the writ may be allowed by a circuit court commissioner.""

Notice of the writ."^—Such notice must be given as is required by statute."*

the attorney made individually as an attor-
ney for his co-plaintiff. American Bonding
& Surety Co. v. Adams, 124 Ga. 510, 52 S. B.
C22.

sa. Gaston v. Portland [Or.] 84 P. 1040.
53. See 5 C. L. 5G2.
64. Code, I 482. Giddens & Co. v. Rut-

ledge CAla.] 40 So! 759. Acts 1902, p. 105,
relating to certiorari to municipal courts.
Stallworth v. Macon [Ga.] 54 S. E. 142. The
filing of the bond or making of the pauper
affidavit is a condition precedent to the ap-
plication for certiorari, and the filing of the
bond together with the approval of the clerk
or Judge, or the making of the pauper affi-

davit, must affirmatively appear in the ap-
plication for the writ. Id, In a nonsevera-
ble cause of action where two persons indi-

vidually, as co-plaintiffs, sue and as such,
after judgment against them, sue out a writ
of certiorari, the bond to be given should be
signed by both, either in person or by attor-
ney at law, or by a duly constituted agent,
and if it is executed by one as the agent of
the other, the power so to sign must ex-
pressly apptar. Harwell v. Marshall [Ga.]
54 S. E. 93. On certiorari to review the judg-
ment of the county court in a criminal case,

the bond required by Pen. Code 1895, section
765, must be approved, and an approval
thereof by the county court judge is in con-
formity with the law, and when the judge
sends up, as a part of the proceedings in the
case, a Ijond of this character, this, under
the decision in Watson v. State, 11 S. E. 610.

85 Ga. 237, is ectuivalent to an approval by
him. Brown v. State, 124 Ga. 411, 52 S. E.

745. Under Acts 1902, p. 105, relating to
writs of certiorari, the filing of the bond is

a condition precedent to the application for
the writ. Johns v. Tifton, 122 Ga. 734, 50 S.

E. 941. Under Acts 1902, p. 105, relating to

writs of certiorari, the making of the pauper
affidavit, in the absence of a bond, is a con-
dition precedent to the application for the
writ. Id.

55. Under Acts 1902, p. 105, the bond on
certiorari to a municipal court must be con-
ditioned for the personal appearance of the
applicant to abide the final judgment of the
court. Stallworth v. Macon [Ga.] 54 S. E.

142. On certiorari to review the judgment of

the county court in a criminal case, the bond
required by Pen. Code 1895, section 765, un-
less the applicant makes a pauper affidavit in

lieu thereof, must be conditioned for the ap-
pearance of the applicant to abide the final

judgment of the court. Brown v. State, 124

Ga. 411, 52 S. B. 745. Under Acts 1902, p. 105,

relating to writs of certiorari, a bond con-
ditioned to pay the eventual condemnation
money "is not sufficient. Johns v. Tifton, 122

Ga. 734, 50 S. E, 941.

56. Code, section 482; requires the bond on
|

certiorari to review a justice's judgment to
be in double the amount of the judgment, in-
cluding costs. Giddens & Co. v. Rutledge
[Ala.] 40 So. 759. Where the plaintiff had
obtained possession of the property sued for.

and the only money judgment against the
defendant was for $32.35 costs, a bond for
$100 was sufficient. Id. Under Acts 1902, on
certiorari to a municipal court, the bond
must be acceptable to and approved by the
clerk or judge of such court. Stallwortli v.

Macon [Ga.] 54 S. E. 142.
57. See 5 C. L. 562.

58. Where there is no especial occasion
for the application of strict technical rules
to statements in a petition for certiorari and
in the writ issued, and where no prejudice
has resulted from informalities, the writ will
be liberally construed and not held to the
standard of deflniteness and precision of
formal pleadings in actions at law and suits
in equity. In re Public Ditch in Insantl
County [Minn.] 107 N. W. 730.

50. The writ recited the refusal of the
common pleas to reinstate an appeal, and
commanded the common pleas to certify the
proceedings on file with all things touching
and concerning the same. It was held that
this "was sufficient to bring up tlie question
of the propriety of the order dismissing the
appeal and not merely the refusal to rein-
state the appeal. Danenho"wer v. Li'ppincott
[N. J. Law] 63 A. 868.

60. Attorney General v. Montcalm County
Sup'rs [Mich.] 12 Det. Leg. N. 562, 104 N. W.
792.

81. See 5 C. L. 562.

62. A notice that the defendant has ap-
plied for and obtained a writ of certiorari in
the cause, and that the writ is returnable on
a certain date, etc., is not a sufficient com-
pliance with Civ. Code 1895, section 4644, pro-
viding that notice of the sanction of the writ
must be given. International Text Book Co.
V. Fiel [Ga.] 54 S. E. 360. The designation of
the district in which "was situated the jus-
tice's court in which the case was tried, to-
gether ^vith the recital that the writ of cer-
tiorari was to be heard at the court house
"in said county," was sufficient notice to the
defendant as to the county in which the writ
would be heard. American Bonding & Surety
Co. V. Adams, 124 Ga. 510, 52 S. 'E. 622. The
defendant was bound to know when the
"next term" of the superior court of his
county would be held, and the fact that
the notice incorrectly named the date of the
term did not render it invalid. Id. If the
defendant desired to take advantage of th«
discrepancy between the copy of the notice
attached to the petition and the notice served
upon his attorney, he should have traversed
the return of the sheriff. This was not a
ground for dismissal of the certiorari. Id.
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Service of the writ."'

The return "'' to the writ of certiorari comprises only the record proceedings in

the cause sought to be reviewed."^ And a voluntary return of matters not- called for

by the writ form no part of the return/" nor will mere conclusions stated in the re-

turn constitute a sufficient return to positive allegations of the petition for the

writ/'' The return to the writ is conclusive,"^ but where the relator is not satisfied

with the return he may move for a further return."* Where it is conceded on the

hearing that the return is not consistent with the facts, a further return will be

ordered,'" though it is improper on a suggestion of dimiuution of the record to

order the certification of the alleged omitted matter.'"- Exhibits should not be at-

tached to the petition and treated as the record of the proceedings to be reviewed.'^

Certiorari- cannot prevail upon a doubtful record,'^ but a reasonable presump-
tion will be indulged in favor of the decision under review.'*

Objections and amendments.''^

Quashal or dismissal.''^—Some of the grounds for quashing or dismissing a

63, «4. See 5 C. L. 562.

65. All that Is required concerning affi-

davits, writingrs, exhibits, and documents, is

the production of such as were used upon
the trial of the Investigation. Where, there-
fore, on certiorari to review a second trial of

a police officer by a commissioner, it ap-
peared by the affidavit of the respondent
that the original charges in the first trial

were not produced on the second trial and
were not offered in evidence therein, it was
held that the relator was not entitled to a
further return to bring up such charges.
People v. McAdoo, 98 N. T. S. 40.

8e. Spencer v. Bartime [N. J. Law] 63 A.
870. Upon certiorari to review a judgment
of the court of common pleas, a voluntary
statement of facts not a part of the record,
though signed and sealed by the Judge of the
common pleas, forms no part of the return
(Id.). If more than the record Is required
to be certified, the party desiring such addi-
tional return must obtain a rule specifying
the particulars in respect to which the addi-
tional return is required. Id. Where no
v,r. tten finding was made, it appearing by
the affidavit read In opposition to the motion
for a further return that the finding was
oral, the relator was not entitled to a fur-
ther return In order to bring up a written
finding. People v. MoAdoo, 98 N. Y. S. 40.

67. On certiorari to review the action of
the common council of a city designating
official newspapers, pursuant to Laws 1903,

p. 435, c. 182, § 1, subsec. 29, where the peti-
tion contained positive allegations as to the
independent character of one of the ap-
pointees, a return alleging generally, upon
the information and belief, that the two ap-
pointees were of opposite political faith was
a mer.e conclusion and was insufficient. Peo-
ple V. Common Council, 99 N. Y. S. 1045.
Where the jurisdiction of the interior tri-
bunal depends upon the giving of certain no-
tices, the record returned must recite the
facts showing the giving of such notices. A
mere recital of notice is insufficient to sus-
tain the jurisdiction of the inferior tribunal.
Commissioners of Highways v. Smith, 217 111.

250, 75 N. B. 396.

88. Williams v. Routt County Com'rs
[Colo.] 84 P. 1109.

68. As where the relator attacked the Ju-

risdiction of a police commissioner to dis-
miss the relator from the police force, and
the return showed that the commissioner
had jurisdiction to hear and determine the
charges upon which the relator was dis-
missed. People V. Greene, 97 N. Y. S. 748.
The right of the relator to a second return
is regulated by statute, and is only allowed
where the return already made does not
comply with the writ. People v. McAdoo, 98
N. Y. S. 40.

70. Under authority of Code Civ. Proe.
section 3125. In re Melody, 97 N. Y. S. 700.

71. The remedy is mandamus In aid. State
V. Mulvihill, 113 Mo. App. 324, 88 S. W. 773.

7a. B. & C. Comp. section 596, clearly Joes
not intend that the petition shall do more
than describe with convenient certainty the
decision or determination sought to be re-
viewed, and sets forth the errors alleged to
have been committed therein. Section 596
provides that before allowing the writ an
undertaking with one or more sureties, to
be approved by the court, must be filed by
the plaintiff, and the statutory amount of
such undertaking is sufficient to protect the
defendant in such a proceeding against all

reasonable pecuniary expenses, and the fol-
lowing section provides for the return of the
writ with a copy of the record or proceed-
ings in question annexed, certified to by the
clerk or other person having the custody of
such record or proceedings. Gaston v. Port-
land [Or.] 84 P. 10 40.

73. Beam v. Reynolds [Mich.] 13 Det. Leg.
N. 257, 108 N. W. 83.

74. See post, section 4, Hearing and Ques-
tions Which May be Raised and Settled.
Where the return of a justice shows that a
second adjournment was against objection,
this implies the presence of the defendant at
the time of such adjournment. Beam v. Rey-
nolds [Mich.] 13 Det. Leg. N. 257, 108 N. W.
83. It is not error to overrule exceptions to
the answer of a justice of the peace to a writ
of certiorari where the evidence alleged in
such exceptions to have been omitted was
immaterial, and where the answer contained
substantially all of the evidence introduced
on the trial that was favorable to the party
excepting. Baird v. Smith, 124 Ga. 251, 62
S. E. 655.

76, 78. See 5 C. L.-563.
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writ' of certiorari are, that there was no judgment or decision by the lower tribunal/^

that the relator has mistaken his remedy,'* that the act sought to be reviewed was
not judicial,'" that the interested parties have not been made parties to the writ/"

that the application is too late," that the relator can obtain no effective relief,*^

failure to file sufficient briefs,*' but a writ of certiorari will not be dismissed for

formal objections which are raised for the first time in the objector's brief.** Dis-

crepancy between the notice of the writ attached to the petition and the notice

served is not ground for dismissal.*^ Quashal or dismissal may be on motion,**

which should be filed on the return day *' or before,** and if postponed is waived.®"

Upon a motion to dismiss, the allegations of the petition are taken as true,"" and the

writ will, if possible, be liberally construed."^

§ 4. Hearing and questions which may he raised and settle^.''—The review

upon a writ of certiorari is confined to the record "^ as disclosed by the return,'* and

77. Where, In proceedings to review the
judgment of a justice upon the report of ref-
erees, the record disclosed that no judgment
was entered upon the report of the referees.
Ruhl V. Cooper [Del.] 63 A. 575. Certiorari
to review a complaint against the applicant
charging him with violation of an ordinance
of the board of excise commissioners of a
city, prematurely brought. Almindle v. Cam-
den Com'rs [N. J. Law] 63 A. 867. Where the
answer did not verify the statement In the
petition that a verdict had been rendered
against the petitioner nor disclose what, If

any, disposition had been made of the case,
and where no steps were taken to have the
answer perfected, it w^as not reversible error
to overrule the petition. Williams v. Brad-
fleld, 124 Ga. 1003, 53 S. B. 312. Enumeration
by state commissioner of excise upon which
the tax paid by the relators was levied, and
a certificate thereof made by the commis-
sioner to the county treasurer, w^ere not such
a final determination of the rights of the re-
lators as to entitle them to a common-law
writ of certiorari. People v. Culllnan, 97 N.
Y. S. 194.

78. Remedy being by appeal. Cook v.

Exom [Ga.] 54 S. B. 147; Dahlstrom v. Port-
land Min. Co. [Idaho] 85 P. 916.

79. In re Leverant, 110 App. Dlv. 371, 97
N. Y. S. 272.

80. The court may. In Its discretion, dis-
miss the "writ where it appears that inter-
ested parties have not been made parties to
the proceedings. Livermore'v. Millvllle, 72
N. J. Law, 221, 62 A. 408.

81. Crosson v. State, 124 Ga, 651, 52 S. B.
880.

82. Where the only purpose of the writ
was that if the relators could get an expres-
sion of the court as to the right of the state
commissioner of excise to make a certain
enumeration of a city so as to make the ex-
cise liquor tax exceed that formerly levied
for such city, the relators might possibly ob-
tain some legislation by which a claim could
be presented against the state for the ex-
cess of liquor taxes paid under such enumer-
ation, it was held that the question pre-
sented by the writ was purely academic, and
hence the writ would be dismissed. People
V. CuUinan, 97 N. Y. S. 194.

83. Where the relator files no brief and
leaves the court the task of examining the
authorities to ascertain whether or not his

complaint is well founded, the court may dis-

miss the writ as having been abandoned, or
may, in its discretion, examine the merits,
notwithstanding the relator's neglect. State
V. Summerlln [La.] 40 So. 792.

84. Objection that a motion to vacate the
return of service In the action was not a mo-
tion to quash the writ, within Pub. Acts 1905,
p. 484, § 310, providing that whenever in any
action at law in a circuit court, a motion to
quash the writ or declaration upon jurisdic-
tional grounds is decided adversely to the
party filing such motion, the decision may be
reviewed by writ of certiorari forthwith.
Moinet V. Burnham, Stoepel & Co. [Mich.] 13
Det. Leg. N. 38, 106 N. W. 1126.

85. American Bonding & Surety Co. v.

Adams, 124 Ga. 510, 52 S. B. 622. See ante,
§ 3, Notice of the Writ.

86. Cook v. Bxom [Ga.] 54 S. E. 147;
Dahlstrom v. Portland Min. Co. [Idaho] 85
P. 916. Where there Is no return to the writ,
demurrers Interposed thereto will be treated
as motions to dismiss the petition for insuffi-

olency of facts. Gaston v. Portland [Or.] 84
P. 1040.
In Oregion It seems that a motion to quash

a writ of certiorari will not be entertained,
the practice under B. & C. Comp. section
603, being either to affirm, modify, reverse, or
annul the decision under review, or by man-
date to the inferior court to proceed in the
matter according to the decision of the re-
viewing court. Gaston v. Portland [Or.] 84
P. 1040.

87. After the return of the writ. Gaston
V. Portland [Dr.] 84 P. 1040.

88. A motion to quash the writ should be
made before return. Kusel v. Chicago, 121
111. App. 469.

8». Kusel v. Chicago, 121 111. App. 469.
90. Gaston v. Portland [Or.] 84 P. 1040.

On a motion to dismiss for want of interest
on the part of the prosecutor, matters of tact
upon which the status of the prosecutor de-
pends shall be taken as confessed where the
status of the prosecutor is not questioned
until the argument. Rehill v. East Newark
[N. J. Law] B3 A. 81.

91. Such a motion is in effect a. general
demurrer, and the allegations of the writ
need not have the definiteness and certainty
of a formal pleading. In re Public Ditch in

Insantl County [Minn.] 107 N. W. 730.

92. See 6 C. L. 564.

93. Commissioners of Highway v. Smith,

217 111. 250, 75 N. E. 396. On certiorari to re-
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only such questions as were raised below will be considered."' As has already been

stated, certiorari cannot serve the office of an appeal or writ of error/" and the only

question to be determined thereon is the jurisdiction of the inferior tribunal or its

authority to render the decision sought to be reviewed,"^ and allegations of jurisdic-

tion in the return are prima facie true."' Questions of fact "" will not be reviewed

where there is legal evidence to support the decision complained of/ nor can the

constitutionality of the statute under which the proceedings below were had be in-

quired into.^ The scope of the review may be circumstanced or limited by the delay

view an order adjudging tlie relator guilty
of contempt. State v. District Ct. [Mont.] 85
P. 870. The writ brings up only the record
proper. It does not bring up the evidence.
State V. Reynolds,- 190 Mo. 578, 89 S. "W. 877.
Ballot boxes and keys thereto and the report
of election officers are not judicial records to
be reviewed on certiorari. Id.

94. And not upon the allegations of the
petition or upon any issue of fact. Kam-
mann v. Chicago [111.] 78 N. B. 16. The de-
termination must proceed upon the return,
and allegations in the petition denied by the
return cannot be considered. People v. Kel-
sey, 96 N. Y. S. 745. The reviewing court
cannot look back of the return into the peti-

ti<jn and the accompanying papers. In re
Melody, 97 N. Y. S. 700; Commissioners of
Highways v. Smith, 217 111. 250, 75 N. B. 396.

Points made in a petition for certiorari, not
verified by the answer of the trial judge,
present nothing for determination, either by
the superior or the supreme court. Brown
V. Gainesville [Ga.] 53 S. B. 1002. When the
answer to a petition for certiorari does not
verify an allegation in the petition that
there was a final judgment rendered, and no
steps are taken to perfect the answer, neither
the superior court nor the supreme court can
properly undertake to pass on the merits of

the assignments of error made in the peti-

tion. Id.

In Iowa the reviewing court, in determin-
ing questions of jurisdiction, is not limited
to the petition and answer, but may consider
other evidence. Blodgett v. McVey [Iowa]
108 N. W. 239.

95. Neither the superior nor the supreme
court can consider questions raised in a peti-

tion for certiorari that were not before the
trial judicatory. Duren v. Thomasville [Ga.]
53 S. E. 814.

96. See ante, § 1. Nature, Occasion and
Propriety of the Remedy.

97. Wetzel V. Superior Court [Cal. App.]
85 P. 858; Commissioners of Highway v.

Smith, 217 111. 250, 75 N. B. 396. The judg-
ment of a court will not, on certiorari, be
reversed for mere error committed in the ex-
ercise of Its rightful jurisdiction. Wetzel v.

Superior Ct. [Cal. App,] 85 P. 858. Errors
of the drainage commissioners in including
or excluding lands from the graduated scale,
which they were authorized tj make, were
not reviewable on certiorari. Barnes v.

Drainage Com'rs [111.] 77 N. B. 1124. When
the writ of certiorari is granted to one
neither a party to the record nor necessary
thereto, the tribunal in the proceeding
soughfto be reviewed having jurisdiction of
the party or parties and of the subject- mat-
ter, such writ reaches only jurisdictional er-

rors committed in deciding a matter within

its jurisdiction to decide, proceeding prop-
erly. State V. Chittenden [Wis.] 107 N. W.
500. The constitutional grant of appellate
Jurisdiction given to circuit courts does not
include authority to review the proceedings
of an inferior tribunal on the merits by the
use of a writ of certiorari. The use thereof
to commence an action relates to judicial au-
thority to supervise inferior courts and juris-
dictions. Id. Action of district court in
treating allegations and prayer of an an-
swer to a petition to set aside the probate
of a will as a counterclaim of cross petition,
and In awarding affirmative relief thereon,
not considered. Davis v. Preston [Iowa] 106
N. W. 151.

Jurisdictional error as to a court proceed-
ing according to the course of the common
law relates to the person or the subject mat-
ter. Such error as to other tribunals extends
to clear errors of law, such as deciding an
issue of fact one way when the reasonable
inferences from the evidence so strongly
point the other way as to leave no reason-
able basis for the decision. State v. Chitten-
den [Wis.] 107 N. W. 500.

98. If the relator is not satisfied with such
allegations, he should not go to hearing
thereon, but should move for an additional
return. People v. Greene, 97 N. Y. S. 748.

99. The judge should have required the
municipal council to file an answer to. the
allegation In the petition for certiorari that
there was no evidence before it as to the con-
viction of the parties whose licenses were re-
voked. Upon the coming in of such answer
he should have determined whether the evi-
dence before it, if there was such, was suffi-
cient to authorize the passage of the resolu-
tion, the resolution being in the nature of
a judgment declaring the license forfeited.
Carr v. City Council, 124 Ga. 116, 52 S. E. 300.

1. On a certiorari to review a conviction
In a municipal court for violation of an ordi-
nance, the supreme court will not disturb the
decision of the lower court upon a question
of fact when it is supported by legal evi-
dence. Harris v. Atlantic City [N. J. Law]
62 A. 995. Where, in an action for wages,
the amount of wages earned by the plaintiff
was not disputed by the defendant and there
was no evidence to support the defense, the
verdict for the plaintiff fqr the full amount
sued for was tlierefore demanded, and the
court, upon the petition for certiorari, erred
in disturbing the verdict. Usher v. Seaboard
Alr-LIne R. Co. [Ga.] 54 S. E. 704.

2. Validity of Drainage Act, section 76, as
amended by Laws 1901, page 157. Barnes v.
Drainage Com'rs [111.] 77 N. E. 1124. Where
a writ of certiorari is asked for on the
ground of failure to comply with the stat-
ute relating to the proceedings sought to be
reviewed, the question of the validity of the
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in applying for the writ.^ The questions considered upon the hearing of the statii-

tory writ of certiorari or review depends, of course, entirely upon the statute.*

Questions of venue also depend upon the practice statutes of the various states.'

Presumptions are indulged in favor of the decision below."

§ 5. Judgment.''—The cause may be remanded for further proceedings,' but

the Judgment of the inferior tribunal will not be annulled unless it be shown that

error complained of was prejudicial to the applicant." The Judgment may be for

one of two Joint applicants and against the other.^" In Georgia the power of tlie

superior court to remand or to render final Judgment depends upon special statute."

statute cannot be considered, being conceded
by tlie allegations of the petition for the
writ. .Id.

3. When a landowner had notice of the
proceedings for making a street improve-
ment in front of his property, for which the
law authorized an assessment thereon to be
levied, and refrained from applying for a
writ of certiorari to review the proceedings
until the improvement was completed and
an assessment levied, he was allowed to
juestion on certiorari only the legality of
the assessment. Tusting v. Ashbury Park
[N. J. Law] 62 A. 183.

4. This court cannot inquire into the con-
stitutionality of the revenue law of this state
upon a writ of review on the application of
a private citizen in a matter involving his
private rights. McConnell v. State Board
[Idaho] S3 P. 494. Under the provisions of
Rev. St. sections 4962, 4968, the supreme
court is not authorized by certiorari to pass
upon the constitutionality of an act upon the
application or petition of a private person to
protect his private property rights. Id. The
writ is limited to a review of questions of
law involved in the matter, and the court
must confine its inquiry to the question as to
whether or not the action complained of was
beyond and in excess of the jurisdiction con-
ferred on the tribunal, board, or ofHcer. On
such writ this court cannot review the ques-
tion of fact as to whether said board in its

judgment or opinion has valued the railway,
telephone, and telegraph lines at less than
their cash value. Id. Upon certiorari to re-
view the proceedings of village trustees in
levying an assessment for improving a street,

under the limitations prescribed by Code Civ.
Proc. section 2140, the point raised that the
premises were not benefited at all does not
present a question of law, unless the deter-
mination of the trustees was without compe-
tent proof to support it or was opposed by a
decided and strong preponderance of evi-
dence. In re Phelps, lia App. Div. 69, 96 N. T.

S. 862. "W^he're, upon a certiorari to review the
action of the assessing officer, it appears from
the record that as a matter of fact the asr

sessment of the relator's property is unequal
as compared with the assessment of other
similar property similarly situated and is

unjust,, the supreme court is at liberty to

correct such assessment, even though the

rule or general principle upon which the as-

sessment was made is not an illegal or erro-

neous one. Code Civ. Proc. § 2140. People v.

Reis, 109 App. Div. 748, 96 N. T. S. 597. On
certiorari to review the actions of political

conventions and election committees and of-

ficers, under Sess. Acts 1901, p. 162, § 23, the
court cannot make a recount or review the

entire election proceedings, the remedy being
con<ined to the review of acts denying the
right to participate in a primary election or
to vote, or any of the specific rights confer-
red by the statute. State v. Reynolds, 190
Mo. 578, 89 S. W. 877. On certiorari under
this statute, the court cannot take the bal-
lot boxes out of the hands of the commis-
sioners of election and turn them over to
referees appointed by the coiirt to count the
votes and report the result to the end that
the court may declare who was elected. Id.

5. A writ of certiorari to review the de-
:;ision of the police commissioner dismissing
the relator from the police force must be
heard by the appellate decision of the su-
preme court held within the judicial depart-
ment embracing the county where the writ
is returnable. People v. Greene, S9 N. Y. S.

679.

6. The result of a trial before a board of
police commissioners as expressed in its

findings, like a verdict in an ordinary case,
Is to have a reasonable intendment, and a
reasonable construction, and is not to be set
aside except for necessity. Tibbs v. Atlanta
[Ga.] 53 S. E. 811. Where a petition for cer-
tiorari to review the proceedings of the ter-
ritorial board of equalization disclosed that
the board treated patented mines as a dis-
tinct class of lands, It was held that the
court must assume, in the absence of a con-
trary averment, that the assessment rolls of
the various counties furnished the necessary
information, and that the board of supervis-
ors, from the information thus afforded, re-
turned to the territorial board patented
mines as a distinct class of real estate. Cop-
per Queen Consol. Min. Co. v. Territorial
Board [Ariz.] 84 P. 511.

7. See 5 C. L. 565.

8. When the record of a cause removed
from the common pleas to the supreme court
by certiorari has been actually remitted by
the proceedings, the latter cour.t has author-
ity to proceed therein, even though the for-
mal order to remit has not been filed with
its clerk. Stokes v. Hardy [N. J. Law] 62 A.
1002. Where the determination of the state
comptroller assessing a franchise tax and li-

cense fee against a foreign corporation is re-
versed on certiorari, the case will be remit-
ted to the comptroller. People v. Miller, 98
N. Y. S. 751.

9. Docketing case for violation of city or-
dinance in name of state held not prejudicial
under the circumstances of the case. Blod-
gett V. McVey [Iowa] 108 N. W. 239.

10. Walker v. Hillyer, 124 Ga. 857, 53 S.

E. 313.

11. The judge of the superior court upon
reversing the decision of the ordinary on the
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§ 6. Costs}^—Costs on certiorari are granted or withheld upon the writ and

not by virtue of the original trial or hearing.^^ Statutes relating to costs on cer-

tiorari are considered in the notes.^* If costs on certiorari have gone against all

defendants, including one improperly sued, he should appJy for relief to the court

which heard the case.'^^

§ 7. Review of certiorari.'^''—One who is not a proper respondent is not ag-

grieved and cannot appeal.^' The judgment of the eircait court of appeals in cer-

tiorari to a district court on a conviction of carrying liquor into an Indian reserva-

tion involves no money value sufficient to support appeal to the supreme court.^'

Where the evidence is conflicting, the grant of the writ will not be reviewed so far

as the facts are concerned,^' but where the court manifestly errs in disturbing the

verdict below, its judgment will be reversed.^" The action of the lower court in re-

fusing the writ because of failure to comply with statutory conditions will not be

facts presented by a petition for certiorari
cannot enter final judgment. "Weathersby v,

Jordan, 124 Ga. 68, 52 S. B. 83. The error
complained of in the writ of certiorari being
an error of la"w "which governs the case, it

was proper for the judge of the superior
•court to render final judgment thereon. Hew-
ett V. Robertson, 124 Ga. 920, 53 S. E. 456.
The power conferred upon the judge of the
superior court, upon the hearing of a certi-
orari from the ruling of a magistrate in a
possessory warrant case, to renaand the case
or give final judgment and direction therein
as he may see fit (Civ. Code 1895, § 4807), has
no application to a case in which possessory
warrant is not the proper remedy. Brown
V. Todd, 124 Ga. 939, 53 S. B. 678. Where the
superior court upon certiorari reverses the
findings ordinary. It is error to render a final
judgment. Weathersby v. Jordan, 124 Ga. 68,
52 S. E. 83.

12. See 3 C. L. 676.
13. Where an order dismissing a writ of

certiorari was reversed on appeal, the costs
to abide the event, the event referred to was
the final event of the writ of certiorari. Peo-
ple v. Greene, 99 N. T. S. 679.

14. In an original proceeding for a writ to
review, attorney's fees may be taxed as a
part of the cost, and in such case an attor-
ney's fee of $15 is allowable under Code 1881,
§ 512, subs. 4 and 5 (Hills' Ann. St. and
Codes, § 829), where judgment is rendered in
the supreme court after argument. State v
Superior Court, 40 Wash. 453, 82 P. 878.
These subdivisions were omitted when the
section was brought forward in Ballinger's
Ann. Codes and St. section 5172, but were not
affected by 2 Ballingers' Ann. Codes and St.
section 6528, relating to appeals to the su-
preme court, the writ of review being an "ac-
tion" within section 5, which provides that,
in all "actions" where the judgment is ren-
dered In the supreme court after argument,
an attorney's fee of $15 shall be allowed. Id.
On appeal to the court of appeals from an
order dismissing a writ of certiorari, the
court may withhold costs from the relator,
even though it should be determined that he
successfully 'prosecuted the writ, the costs
being discretionary. Code Civ. Proc. § 2143.
People V. Greene, 99 N. T. S. 679. Comp.
Laws 1897, section 4329, providing that the
judge of probate shall receive a certain fee

for making exemplified copies of any pro-
ceedings had in the probate court, does not
apply to copies of proceedings in the pro-
bate court required by law to be set forth by
the return to the writ of certiorari, but only
to copies furnished prior to the issuance of
the writ. Patterson v. Calhoun Circuit Ct.

Judge [lyiioh.] 13 Det. Leg. N. 269, 108 N. W.
351.

15. Appeal not remedy. State v. Hoyden,
18 S. T>. 379, 100 N. W. 761.

16.. See 5 C. L. 565.

17. State V. Boyden, 18 S. D. 379, 100 N. W.
761.

18. Whitney v. Dick, 202 U. S. 132, 50 Law.
Bd. .

19. The evidence being conflicting as to
whether an alleged nuisance was such or not,
the judgment of the court below in granting
the certiorari and remanding the case for a
new trial will not be disturbed. Trust Co. v.

Ray [Ga.] 54 S. B. 145. A judge of the su-
perior court, in passing on a certiorari where
questions of fact are Involved and the evi-
dence is conflicting, has a discretion to sus-
tain the certiorari similar to the discretion
allowed him in passing upon a first new
trial, and the discretion will not be con-
trolled unless it has been manifestly abused.
Weathersby v. Jordan, 124 Ga. 68, 52 S. B. 83.

The discretion of the judge of the superior
court in reversing the ordinary's finding on
the facts presented by the petition for certi-

orari will not be controlled. Id. The su-
preme court will not disturb the first grant
of a new trial upon certiorari when the ver-
dict was not demanded by the i-.vidence. Mat-
hews V. Parker, 124 Ga. 144, 52 S. B. 322.

Bvidence on certiorari held suflScient to sus-
tain the action of a board of review of a
city in increasing certain assessments of
property for taxation. State v. Fisher [Wis.]
108 N. W. 206.

20. Where In an action for wages the
amount of wages earned by the plaintiff was
not disputed by the defendant, and there was
no evidence to support the defense, the ver-
dict for the plaintiff for the full amount
sued for was therefore demanded, and the
court, upon the petition for certiorari, erred
in disturbing the verdict. Usher v. Seaboard
Air-Line R. Co. [Ga,] 54 S. E. 704.
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disturbed.** Questions must be saved '^ and errors must be assigned as in other

cases of appellate review.^'

Challenges; Chambebs and Vacation, see latest topical index.

CHAMPERTY AND MAINTENANCE."

A Grant of liUnd Held Adversely (621).
Agreements as to Contingent Fees and

Payment of Expenses at Trial (622).

of Chose In Action (623).
Champerty as a Defense (624).
Maintenance (624).
Assignment to or Purchase by Attorney

A grant of land held adversely ^° to the grantor is in some states void.^* Some
require actual possession by the disseisor to void such a gi-ant.^^ In Massachusetts

a deed to land of which the grantor was disseised, not shown to have been delivered

upon the premises, was inoperative prior to 1891.^' The champerty statute does

not operate upon involuntary conveyances made by a party not in possession of land

but operating through a commissioner of the court.^' The fact that the disseisin is

21. For the want of the requisite affidavit
this case comes within the ruling in the case
of King V. State, 50 S. B. 64, 122 Ga. 153,

wherein it was held that "this court will not
interfere with the order of the Judge of the
superior court refusing to sanction a writ of
certiorari from a judgment of conviction in
a county court, where the record fails to
show that the petitioner filed the affidavit re-

quired by Pen. Code 1895, section 765." Ben-
nett V. State [Ga.] 53 S. E. 815.

22. The question as to whether the Judge
of one district may grant certiorari to re-

view the judgment of a justice of another
district in the absence of an appointment as
provided for by Sayles' Ann. Civ. St. 1897,

was not raised by a bill of exceptions show-
ing merely that the writ was issued by a
judge of another district, there being noth-
ing to show that the Judge was not ap-
pointed to try the case as provided by the
statute. Seiber v. Johnson Mercantile Co.

[Tex. Civ. App.] 14 Tex. Ct. Rep. 293, 90 S. "W.

516. See Appeal and Review, 7 C. L. 128; Sav-
ing Questions for Review, 6 C. L. 1385.

23. An assignment of error on appeal in

certiorari proceedings that an interrogatory
and answer were objected to by the appellee

only on the ground that they were not re-

sponsive, and that the objection was not
made in writing before announcing ready for

trial, and that no notice was given of the ob-
jection until the interrogatory and answer
were tendered, did not show error, in the ab-
sence of any showing as to the length of

time the objection had been on file. Seiber v.

Johnson Mercantile Co. [Tex. Civ, App.] 14

Tex. Ct. Rep. 293, 90 S. W. 516. See Appeal
and Review, 7 C. L. 128.

24. 25. See 5 C. Li. 565.

26. Anniston City Land Co. v. Bdmondson
[Ala.] 40 So. 505. In the District of Colum-
bia a conveyance by a disseisee is valid.

Chesapeake Beach R. Co. v. Washington, etc.,

R. Co., 199 U. S. 247, 50 Law. Ed. . See

5 C. L. 565, n. 8.

NOTE. As to vrhom and for vrhat pnrpose
void! While it is sometimes said that such a
deed is "absolutely void" (Oilman v. Dolan,
too N. T. S. 186, citing, Laws 1896, c. 547,

p. 603, which uses the exact words as quoted
and without qualification as respects third

persons. The mass of New York decisions

hold such a conveyance to be good as be-
tween the parties on contract or estoppel
grounds, although the statutes appear al-
ways to have had the same wording. See
cases cited In Bernstein v. Humes, 60 Ala.
582, 31 Am. Rep. 52, and in 5 Am. & Eng. Enc.
Law [2d ed.] 844, n. 2), such words are in a
leading case (Bernstein v. Humes, 60 Ala.
582, 31 Am. Rep. 52), rejected as too broad
for the reason that the deed may be efCective
as a contract or by way of estoppel. It must
be remembered that it is the conveyance
which is avoided. Other things which the
deed may effect besides the conveyance may
be of full force. Thus one case states that
what is meant in saying the deed is void is

that it is Inoperative to convey legal title,

seisin, or right of entry on which the grantee
may found an action to assert his right
against one who is seised. Farnum v. Peter-
son, 111 Mass. 148, cited 5 A. & E. Enc. Law
[2d ed.] 844.

27. Bridgewater v. Byassee [Ky.] 93 S.

W. 35. Real Property Law, § 225. Gllman v.

Dolan, 100 N. Y. S. 186. A deed to land in the
actual possession of another for more than
twenty years under claim of title is cham-
pertous. Lost Creek Coal Co. v. Napier's
Heirs [Ky.] 89 S. W. 264. The character of
the adverse possession, in order to constitute
a deed chapertuos, must be an actual, ad-
verse possession, asserting and exercising
dominion and control over the premises in
such a manner as to exclude all others, as
by residence upon, or cultivation, or inclos-
ure of the premises claimed, and so open and
notorious that the ousted claimant may have
notice thereby that he is disseised. Ky. St.

1903, § 210. Interstate Inv. Co. v. Bailey [Ky.]
93 S. W.- 578.

28. Changed by St. 1891, p. 919, c. 354.
Joyce V. Dyer, 189 Mass. 64, 75 N. B. 81. A co-
tenant entering premises under a deed and
claim to the whole fee, having long uninter-
rupted and exclusive possession enjoying the
profits of the premises, and making radical
changes with the knowledge and without the
objection of his co-tenant, was such disseisin

as would render the deed of the disseisee in-

operative. Id.

29. Woodward v. Johnson [Ky.] 90 S. W.
1076. In Kentucky has not so operated since

at least 1824. Id. A sale under order of
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of shorter duration than elauned is immateriah^" Land o^vned by the wife and cliil-

dren is not held adversely by them rendering the husband's deed- void for champerty
when they and he occupy the premises jointly.^^ One cannot obtain adverse posses-

sion of lands in the possession of the courts, by an unauthorized and private ar-

rangement with the assignees of a debtor, so as to set in motion the statute of

champerty.''^ The right of the grantee under the Few York statute to cause eject-

ment to be begun for his use by and in the name of grantor is founded solely on the

conveyance and the interest remaining in the grantor,^' and if by any means the in-

validity of the deed is cured so that legal title comes to the grantee, that statute

does not apply,^* and no title coming to grantee from an extraneous source will avail

to support such action.^" The effect of a charapertous deed is for the court,'" while
the existence of an actual possession is for the Jury.^'

Agreements as to contingent fees and payment of expenses of trial^^—A con-

tract for a contingent fee is not champertous in Indiana ^^ or in most states,*" but
an agreement of attorneys to carry on a litigation for a share of the amount to be

court of a lot with an easement in an alley-
way is not champertous because another may
claim adverse possession of such alleyway.
Cook V. Burton [Ky.] 92 S. W. 322. Where in
a' suit for the recovery of rea.lty sold under
and by direction of a consent decree as the
property of the parties to the cause wherein
such decree was rendered, the fact that the
receiver was not in possession of all of such
property does not render such deed inadmis-
sible in evidence in a suit to recover the
realty. Phillips v. Collinsville Granite Co.,

123 Ga. 830, 51 S. B. 666.

30. Anniston City Land Co. v. Bdmondson
[Ala.] 40 So. 505. In a county broken by
streams and mountain ranges and covered by
uninclosed forests, the fact that an adverse
claimant, through tenants, occupied and cul-
tivated a part of a tract of land six thou-
sand or seven thousand acres in extent, his
cattle in common with other cattle roaming
over the remainder, but doing nothing, by
clearing it of its forest or fencing it in, upon
the particular parcel in dispute to direct
anybody's attention to the fact that the ad-
verse claimant was exercising control or do-
minion over It hostile to the legal title

holder, is not such adverse possession as to
make a deed by the legal title holder cham-
pertous. Id.; Interstate Inv. Co. v. Bailey
[Ky.] 93 S.'W. 578.

31. Barnes v. F. Weikey Chair Co. [Ky.]
89 S. W. 222.

3a. The sale of a parcel of land by an as-
signee under authority of the court, not di-
recting or authorizing sale of an adjoining
alleyway, could give vendee no rights there-
in under which he could, through private ar-
rangement with assignee, acquire title by
adverse possession of such alleyway. Cook
V. Burton [Ky.] 92 S. W. 322.

33. Code Civ. Proo. § 1601. Flagler v. Dev-
lin, 109 App. Div. 904, 95 N. Y. S. 801.

34. Grantee purchased at subsequent par-
tition sale, the land grantors having been
parties. Flagler v. Devlin, 109 App. Div. 904,
95 N. T. S. 801.

35. Title of a paramount claimant who
was made party in the partition suit men-
tioned in preceding note. Flagler v. Devlin,
109 App. Div. 904, 95 N. Y. S. 801.

3«. Anniston City Land Co. v. Bdmondson
[Ala.] 40 So. 505. It being in evidence that

a grantor had conveyed prior to suit, also
without dispute that a stranger was in ad-
verse possession, it is a question of law what
title passed, if any, and should not be sub-
mitted to tile jury to say whether he "con-
veyed his whole title" at that time. Id.

37. Gilman v. Dolan, 100 N. Y. S. 186.

38. See 5 C. L. 566; 3 C. L. 677.

39. Whinery v. Brown [Ind. App.] 75 N.
E. 605.

40. See note in 5 C. L. 566, n. 9.

]Vote: While tlie propriety of contracts for
contingent fees has been vehemently debated,
yet, when such contracts are fairly made be-
tween counsel and clients, made in good
faith and free from fraud and imposition,
they are not illegal and are as obligatory
as between other parties. It may and does
happen that persons who have rights, but no
means to pursue them, are obliged to resort
to this means of procuring legal redress.
And it is the duty of the courts to carefully
scrutinize such contracts to see that no im-
proper advantage is taken either of the ig-

norance or necessity of those who enter into
them, and if it appears that they are ob-
tained by any undue influence of the attor-
ney over the client, or by fraud or imposi-
tion, or that the compensation Is clearly ex-
cessive, the party aggrieved will be pro-
tected. The fact that the practice of stipu-
lating beforehand for professional fees, con-
tingent on the result of the litigation, is

sometimes abused, and exposes the profes-
sion to misapprehension, and illiberal remark
is not sufficient excuse for refusing to en-
force such a contract when characterized
throughout by "all good fidelity to the
client." .See Taylor v. Bemiss, 110 U. S. 42,

28 Law. Ed. 64; Dockery v. McLellan, 93
Wis. 381, 67 N. W. 733; Perry v. Dicken, 105
Pa. 83, 51 Am. Rep. 181; Stanton v. Bmbrey,
93 U. S. 548, 23 Law. Ed. 983; 3 Am. & Bng.
Bncy. L. [2d ed.] 440; Newkirk v. Cook, 17

111. 449; Winslow v. Central Iowa R. Co., 71
Iowa, 197, 32 N. W. 330; Christie v. Sawyer,
44 N. H. 303; Clay v. BaUard, 9 Rob. [La.]
308, 41 Am. Dec. 328; Weeks on Attorneys
[2d ed.] 726; Tron v. Lewis, 31 Ind. App. 178,
66 N. B. 490.—From Opinion In Whinery v.
Brown [Ind. App.] 75 N. B. 605. See, also,
notes 3 C. L. 382, 383.
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reeovei-ed at their own costs and expense is bad.^' However, it is not champerty if

the attorney is to receive of his portion only such as remains after the expenses are

paid/^ especially where tlie litigant voluntarily solicited such services and made
the contract to secure them.*^ A contract between a husband and an attorney and a

detective, whereby the latter were to procure a divorce for the former and pay the

husband's witnesses out of the fee received, is champertous.*'' No recovery can be

had upon the oral negotiations which preceded but were inseverably merged into

the champertous written contract,*^ or upon quantum meruit for the services ren-

dered under the illegal agreement.*"

Assignment to or purchase hy attorney of chose in action.'^''—An attorney may
buy choses in action for purposes of profit, speculation, or protection of other in-

terests, even though he tutends at the time to sue thereon if necessary.*' However,

in suing upon a chose in action legitimately received under the statutory excep-

tions,** the biirden rests upon him to bring himself within them.°° Concerted ac-

tion, for facilitating the collection of a just claim, by assignment, does not consti-

tute the buying of a thing in action for the purpose of suing thereon." In New
York a contract between an attorney and another, whereby the latter procured claims

for the former for the purpose of suing thereon and the "proceeds" whether costs or

bonuses paid by defendant or percentages paid by the clients on the amouuts recov-

ered for them were to be divided equally, is champertous,^^ and an understanding

that the attorney is to pay the expenses of litigation would render such a contract

Ulegal.'^ Where the attorney for the defendants in an action to quiet title pur-

chases his clients' interests in the land in litigation and then interposes a defense on

41. Moreland v. Devenney [Kan.] 83 P.

1097.
42.' An agreement that in case judgment

Is obtained the expenses of the case shall be
paid out of the share contingently fixed as
compensation is not an agreement that the
attorney shall champertously "bear" the ex-
pense. It is equivalent to fixing compensa-
tion at the agreed proportion less the costs.

Grant v. Kruse, 114 111. App. 488.

43. Fact that attorneys were not to call

upon litigant to pay the expense of the pro-
ceeding would not make such agreement bad
on its face, even though it be fairly Inferable
that they were to pay them when the legal
effect would be that counsel were to have
their ten per cent, fee after deducting there-
from expenses incurred. Ransom v. Cutting,
98 N. T. S. 282.

44. Barngrover v. Pettigrew, 128 Iowa, 533,

104 N. W. 904.

45. Testimony held to show that there
were not two contracts, one oral and one
written. Moreland v. Devenney [Kan.] 83

P. 1097.
46. Moreland v. Devenney [Kan.] 83 P.

1097.
47. See 3 C. L. 678.

48. Where a lessee was given ample notice
that a just claim for rent if not paid by a
certain date would be sued on, the alleged
purchase of said claim by the attorney of the

lessor for mere purposes of profit, and sub-

sequent suit thereon, would not have been
champertous under Code Giv. Proo. section 73.

Wightman v. Catlin, 98 N. T.- S. 1071.

49. Code Civ. Proc. section 76, providing
that an attorney may take a chose in action

with the intent of suing in payment for prop-

erty sold, services rendered, or an antecedent
debt. Lieberman v. Mandel, 98 N. T. S. 201.

50. Suit upon a note taken with evident
intent of suing thereon. Lieberman v. Man-
del, 98 N. T. S.' 201.

51. Wightman v. Catlin, 98 N. Y. S. 1071.
A landlord may not be asked whether attor-
ney for plaintiff had advised him to assign
his claim for rent to plaintiff in order to
show that such attorney "was interested in

the claim in violation of Code Civ. Proc. sec-
tion 73, forbidding attorneys to buy or be in-

terested in buying things in action for the
purpose of bringing action thereon, on the
ground that even if the advice and concerted
action was shown as desired, the defense of
champerty would not be established. Id. On
same reasoning, a question of an attorney
whether an assignment had been made to his
client at his request Is properly excluded.
Id. The fact that the attorney for the as-
signee of a claim for rent was the same per-
son as the one formerly employed by the
assignor is not sufficient to bring the action
within the letter or spirit of section 73, Code
Civ. Proc. Id. It was not error to exclude a
question as to what conversation an assignee
had with an assignor prior to an assignment
as too general and not material to the issue
of champerty and maintenance set up by the
defense. Id.

62. In re Clark, 108 App. Dlv. 150, 95 N.
Y. S. 388. Under statutes prohibiting^ attor-
neys from being in any manner interested in

buying a thing in action for the purpose of
bringing action thereon, and from offering
a valuable consideration as an inducement
for placing demands in his hands for the.

purpose of bringing an action. Code Civ.

Proc. §§ 73, 74, 75. Id.

53. Within Code Civ. Proc. § 73. In re

Clark, 10* App. Div. 150, 95 N. Y. S. 388.
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his own behalf without their authority or participation, such defense is properly

stricken, however meritorious, and the defendants adjudged in default,^* and an

agreement whereby such attorney deposited money under the champertous contract

on his own responsibility and for his own benefit, with plaintiffs' attorneys to re-

deem the title, could not be ratified by the plaintiffs.^^

Champerty as a defense.^^—The defense of champerty must be pleaded.^^

Maintenance.^^—An agreement between a party to a legal controversy and a

third person wholly withotit interest in the matter, whereby the latter agrees to get

up evidence, hire lawyers, and conduct the litigation wholly at his own expense,

is maintenance.^"* A contract for a contingent fee is not void for maintenance.'^'' A
clause that the client shall not settle or compromise the suit without consent of coun-

sel retained on a contingent fee, though itself void, is held in Illinois to be sever-

able from the contract."^

Change of Venue; Chaeactee EVroENCE; Chamtable and CoEBECTioisrAi, Institutions,

see latest topical index.

CHARITABLE GIFTS.

§1. Nature and Essentials; Validity (624).
I

§4. Adminlstratl'On and Enfoarfflemcnt

§ 2. Capacity of Donee or Trustee (638). (630).
g 3. Interpretation and Construction

(629). I

Scope of topic.—Matters applicable to trusts in general °^ and to religious so-

cieties,^^ hospitals,"* schools, ""^ and the care of paupers in particular,"" and to the

taxation of the property of charitable institutions,"^ and their liability for the torts

of their agents and servants, are treated elsewhere."* Eeference should also be had

to the topics dealing with the interpretation of deeds "° and wills.'"

§ 1. Nature and essentials; validity.''^—A charity in its legal sense is a gift

to be applied consistently with existing laws for the benefit of an indefinite number
of persons, either by bringing their minds or hearts under the influence of educa-

tion or religion, by relieving their bodies from disease, suffering, or constraint, by

assisting them to establish themselves in life, or by erecting or maintaining public

buildings or works, or otherwise lessening the burdens of government.''^ To give an

institution the character of a public charity there must appear to be some benefit

54. Emerson v. MoDormell [Wis.] 107 N.
^V. 1037. An affidavit by an attorney that he
was retained by defense as counsel, that he
accepted such employment and had given no-
tice thereof to plaintifE's attorneys, and un-
der it secured an extension of time to an-
swer, held evidence tending to support and
sufficiently clear to sustain court's conclu-
sion that said attorney was acting as coun-
sel for the defense at the time he purchased
the defendant's interest in the lands in liti-

gation. Id. The fact that the attorney re-
ceived no compensation for his services is

not of controlling signiflcanoe as showing
that his relation to the ease was merely
formal, and an accommodation to the regular
attorneys, where such a claim -would nat-
urally be included and discharged in the
transactions for the transfer of the land. Id.

55. Emerson v. McDonnell [Wis.] 107 N.
W. 1037.

66. See 5 C. L. 566.

57. Set up in an action on contract for
sale of timber. Barnes v. F. Welkel Chair
Co. [Ky.] 89 S. W. 222.

58. See 6 C. L. 566.

59.
221.

60.
605.

61.
63.

63.
64.

297.

65.

1415.
66.

67.

68.

Phelps V. Manicko [Mo. App.] 96 S. W.

Whinery v. Brown [Ind. App.] 75 N. B.

Granat v. Kruse, 114 111. App. 488.
See Trusts, 6 C. L. 1736.
See Religious Societies, 6 C. L. 1289.

See Asylums and Hospitals, 7 C. L.

See Schools and Education, 6 C. L.

See Paupers, 6 C. L. 985.
See Taxes, 6 C. L. 1602.

See topics dealing with the particu-
lar institutions involved, as Asylums and
Hospitals, 7 C. L. 297; Schools and Educa-
tion, 6 C. L. 1415, etc.

69. See Deeds of Conveyance, 5 C. L. 964.

70. See Wills, 6 C. L,. 1880.
71. See 5 C. L. B66.
72. McKenzie v. Trustees of Presbytery,

67 N. J. Eq. 652, 61 A. 1027; Crow v. Clay
County [Mo.] 95 S. W. 369. Deeds to church
held to create valid charitable trusts. Mac-
Kenzie v. Trustees of Presbytery, 67 N. J.
Eq. 652, 61 A. 1027.
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to be conferred upon, or duty to be perforraed towards, either the public at large

or some part thereof or an indefinite class of persons.'^ No special technical words

are necessary to establish a charitable use or trust, but it is sufficient if the words

of donation specify some definite or general purpose which the law regards as char-

itable.'* Schools " and free public libraries are charities.'" The validity of charita-

ble trusts depends largely on the statutes of the various states." As a rule the pur-

pose of the trust must be wholly charitable.'^ The property donated," the bene-

ficiaries," the object and purposes to be accomplished,^^ and the manner in which

73. Fordyce v. Woman's Christian Nat.
Library Ass'n [Ark.] 96 S. W. 156. Where
purposes of organization "was "to organ-
ize a readin's room and library for our own
benefit" and for that of visitors to the city,

held that clause quoted designated an in-
definite class of persons, " for our O'wn bene-
fit" not being intended to refer only to orig-
inal incorporators, but to all persons who
might thereafter become members of the as-
sociation. Id. Devise to trustees of incor-
porated church 'for the benefit and support
of the poor, helpless, and dependent mem-
bers and orphan children of said church,"
with furtlier provision that land shall never
be sold "but that the said church," shall
distribute the yearly income of the same" to
the beneficiaries, held not to necessarily
authorize the members of the church to ad-
minister for the trust but to be properly
construed as meaning that church trustees
should make distribution, it not appearing
that church affairs were not managed' by
trustees as provided- by Rev. St. 1895, art.

860, and hence trust was not private one on
theory that each member might vote for
liimself as beneficiary. Banner v. Rolf [Tex.
Civ. App.] 15 Tex. Ct. Rep. 636, 94 S. W. 1125.

Trust not void on theory that church trus-
tees might declare themselves beneficiaries.

Id.

74. Board of Trustees v. Hoboken [N. J.

Eq.] 62 A. 1. It is immaterial whether the
purpose is called charitable in the gift it-

self, if it be so described as to show that
it is charitable in its nature. IWacKenzie v.

Trustees of Presbytery, 67 N. J. Bq. 652, 61

A. 1027. Where offer to contribute funds
for erection of library building on certain
conditions was accepted by city, and donors
thereafter purchased a site and conveyed it

to the city, held that city took title on the
trusts specified in the offer, though the deed
was a plain bargain and sale one without
conditions or restrictions. Board of Trustees
V. Hoboken [N. J. Eq.] 62 A. 1. If from the
words employed in a will the sole intention
of the testator to establish a charitable trust

clearly appears, the form of language used
is immaterial. Minot v. Attorney General,
189 Mass. 176, 75 N. E. 149.

75. University chartered by Priv. Laws
1851, p. 20, though it requires its students to

pay tuition. Parks v. Northwestern Univer-
sity, 218 111. 381, 75 N. E. 991, afg. 121 111.

App. 512. Provision in will for free edu-
cation of young men to fit them for admis-
sion to U. S. Navel Academy, and making
a devise therefor in trust to an unincorpor-
ated institution of learning, held to create
special charitable trust. Columbian Univer-
sity V. Taylor, 25 App. D. C. 124. Convey-
ance of lot to named persons and their suc-
cessors in trust to have and to hold to them

7 Cure. Law— 40.

"and their successors in office forever. In
trust" to build two academies and a church
thereon, and providing for filling of vacan-
cies in ofBce of trustee, held to create a con-
tinuing trust for educational and religious
purposes. Harris v. Brown, 124 Ga. 310, 52 S.

E. 610. Bequest for the tuition or education
of poor children under sixteen years of age
held to create a charity. Crow v. Clay Coun-
ty [Mo.] 95 S. W. 369.

78. Fordyce & McKee v. Woman's Christ-
ian Library Ass'n [Ark.] 96 S. W. 155. Gift
to city for purpose of erecting building for
library and industrial education department.
Board of Trustees v. Hoboken [N. J. Eq.]
62 A. 1.

77. Devise and bequest of remainder of
testator's estate to executors in trust to use
income for establishment of a home for in-
digent orphans and widows in Oregon and
Washington, held valid under laws of both
states. Rader v. Stubblefleld [Wash.] S6 P.
560.

78. Testamentary trust for charitable
purposes. Minot v. Attorney General, 189
Mass. 176, 75 N. E. 149. Bequest to executors
to be devoted to charitable a.nd worthy ob-
jects, giving them discretionary power to use
property for benefit of such persons or cor-
porations as might be selected by them or
designated by testator during his lifetime,
and providing that it was particularly for
purpose of giving to any of testator's rel-
atives whom he might 'lave overlooked with-
out apparent reason such sum a,s they might
think proper, held lot to create valid chari-
table trust. Id.

70. Alternative baquest of sum not to «x-
ceed $5,000 to be divided squally between
two orphan asylums (Spsor v. Colbert, 200
U. S. 130, 50 Law. Ed. , afg. 24 App. D.
C. 187), bequest of " sufficient sum, not to
exceed ?3,000," for establishment of scholar-
ship (Id.), and legacy to a charitable insti-
tution of a sufficient sum to produce an an-
nuity of ?50, held not void for uncertainty
(Crawford v. Mound Grove Cemetery Ass'n,
218 111. 399, 75 N. E. 998).

80. Beneficiaries must be named or ao de-
scribed as to be identified with certainty.
Bequest of sum not to exceed $5,000, to be
expended under personal supervision of trus-
tees in purchase and erection of chime of
bells, etc., in church in District of Col«mbia
to be designated by testator's mother, or it'

she fails to designate one, then in one to bo
designated by trustees, held void for uncer-
tainty, no particular church being named
and mother having died without naming one.
Speer v. Colbert, 200 U. S. 130, 50 Law. Ed.

, afg. 24 App. D. C. 187. Bequest to ap-
ply income "to maintain a scholarship in tha
study of medicine, preferably in Georgetown
University; otherise in some medical insti-



62G CHARITABLE GIFTS 7 Cur. Law.

the trust is to be executed; must ordinarily be designated with reasonable certainty,^^

though most courts do not require the same degree of definiteness and certainty as

is necessary in the creation of private trusts,"*^ and will hold the trust valid if pos-

sible.** Statutes in some states provide that such trusts shall not be deemed in-

\'a]id because of ijideiiniteness or uncertainty as to the persons designated as bene-

ficiaries.^'^ A mere misnomer of a corporate beneficiary^ is not an uncertainty.*"

tutlon In the District of Columbia," held not
void for uncertainty because of discretion to
be exercised by trustees in selecting college.
Id. Devise to trustees of a certain incorpor-
ated-church "for the benefit and support of
the poor, helpless and dependent members
and orphan children of said church," held
to sufficiently describe the beneficiaries.
Banner v. Rolf [Tex. Civ. App.] 15 Tex. Ct.
Rep. 636, 94 S. W. 1125. A bequest to one for
the purpose of making distribution among
such religious, benevolent, or charitable in-

stitutions as he may select is void as being
too vague and indefinite to be enforced.
Hegman's Ex'rs v. Roome [N. J. Eq.] 62 A.
392. Character of objects virhich trustee was
to select in making distribution held not
controlled by other charitable trusts. Id.

note:. Description of beneficiaries: From
the very nature of a gift for cliarity, the in-
dividuals ultimately to receive the benefit
thereof cannot be ascertained or named in
the gift (2 Pomeroy Eq. Jur. § 1018; Russell
V. Allen, 107 U. S. 163, 27 Law. Ed. 397; Going
v. Emery, 16 Pick. [Mass.] 107, 26 Am. Dec.
645; Sowers v. Cyrenius, 39 Ohio St. 29, 48 Am.
Rep. 418), and, if the individuals to be benefit-
ed are so named, it cannot be supported as a
cliarity (1 Perry, Trusts § 710. See, however,
as to cases in which there is an element of
definiteness in the ben'eficiaries of the chari-
ty. Gray, Perpetuities, Appendix A). Accord-
ing to the rule more generally prevailing in

this country, ,a gift to a charity is not void be-
cause the charitable purposes to be subserv-
ed are indefinite, and consequently the bene-
ficiaries cannot be determined from the in-
strument itself, provided there is a trustee
or other person named by the testator who
is empowered to designate the beneficiaries
or distribute the fund. Hinckley's Estate,
58 Cal. 457; Treat's Appeal, 30 Conn. 116;
GuUfoil V. Arthur, 158 111. 600; Bartlett v.

King, 12 Mass. 536, 7 Am. Dec. 99; Simpson
V. Welcome, 72 Me. 496, 39 Am. Rep. 349;
Martin v. McCord, 6 Watts [Pa.] 494, 30 Am.
Dec. 342. If there is no such person named
or he refuses to act, or dies before acting,
then the trust fails unless the object is speci-
fically named, as in the case of a gift to a
particular institution already in existence.
Pontain v. Ravenel, 17 How. [U. S.] 382, 15
Law. Ed. 85; Jackson v. Phillips, 14 Allen
[Mass.] 539, 574. In a few states, however,
it is held that, even though a trustee is nam-
ed with power to appoint or distribute, and
he is willing to carry out the trust, if the
beneficiary is not designated with the same
certainty as in the case of a private trust,
the gift, if not to a particular institution.
Is void. Gambell v. Trippe, 76 Md. 252, 32
Am. St. Rep. 388, 15 L. R. A. 235; Trustees
for First Soc. of M. E. Church v. Clark, 41
Mich. 730; Little v. WUlford, 31 Minn. 173;
Bible Soc. v. Pendleton, 7. W. Va. 79. iFor

a criticism of these decisions see an article

by Prof. J. B. Ames, in 5 Harv. L. R. 389. In

New York a statute was passed in 1893 al-

lowing indeflniteness in the beneficiaries, al-
tering the previous law. Chaplin, Exp. Pow-
ers, c. 10; Dammert v. Osborn, 140 N. Y. 43;
Allen V. Stevens, 161 N. Y. 122.—From Tiff-
any on Real Property, p. 249.

81. Devise of property to trustees to es-
tablish and maintain school for education in
common school branches of poor white child-
ren of certain county, and providing for
erection of building in certain town, etc.,

held to create valid charitable trust. In re

Murray's Will [N. C] 54 S. B. 435. Donation
for establishment and maintenance of school
for education of female children held suffi-

ciently definite and certain to be enforced as
a charity, the beneficiaries being distinctly
named, a trustee being appointed, and the
uses and purposes to which the gift was to
be applied being clearly and definitely stated.
Inglish v. Johnson [Tex. Civ. App.] 15 Tex.
Ct. Rep. 316, 95 S. W. 558.

82. Testator devised land to trustees of
certain "incorporated church "for the bene-
fit and support of the poor, helpless, and de-
pendent members and orphan children of
said church," directed that a certain part of
the land should be set aside for use as a
building site for school purposes, and gave
remainder of his estate to same trustees to
be used in maintaining such school. Held
that provisions in regard to school were not
void for uncertainty, they being intended for
the benefit of the orphan ciiildren of the
church, and a large discretion in regard to
its management was properly left to the
trustees. Banner v. Rolf [Tex. Civ. App.]
15 Tex. Ct. Rep. 636, 94 S. W. 1125.

83. If the donor of a charitable trust suf-
ficiently sho'ws his intention to create a
charity and indicates its general nature and
purpose, and describes in general terms the
class of the beneficiaries, the trust will be
sustained and enforced, though there may
be indeflniteness in the declaration and de-
scription, and though much may be left to
the discretion of the trustees. Columbian
University v. Taylor, 25 App. D. C. 124.
Where will provided for free education of
young men to fit them for admission to U.
S. Navel Academy, and made a devise there-
of in trust to an unincorporated institution
of learning, held that trust was not void for
uncertainty or incapacity of execution ap-
parent on its face. Id.

84. Charitable bequests will not be held
void for uncertainty unless absolutely neces-
sary. Speer v. Colbert, 200 U. S. 130, 50 Law.
Ed. , afg. 24 App. D. C. 187.

85. Daws 1893, c. 701, p. 1748, provides that
no gift, grant, bequest, or devise to religious,
educational, charitable, or benevolent uses,
otherwise valid shall be deemed invalid by
reason of the indeflniteness or uncertainty
o^ the persons designated as beneficiaries,
and that the legal title to the property shall
vest in the trustee named, or, if none is
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The validity of a trust to acquire lands in a foreign state for charitable purposes

depends upon the laws of such state.*'

By statute in some states, charitable gifts made within a specified time before

the death of the grantor or testator are void.^*

The rule against perpetuities does not apply to charitable gifts.*'

named, then in the supreme court. Bow-
man V. Domestic & Foreign Missionary Soc,
182 N. Y. 494, 75 N. E. 535, afgj 100 App. Div.
29, 90 N. Y. S. 898. Testatrix bequeathed
certain sum to be divided equally "between
the Indian Missions and Domestic Missions
of the U. S." Held that clause was too in-
definite to be construed as a direct bequest
to any beneficiary, even when taken in con-
nection with evidence showing that defend-
ant was the only missionary society connect-
ed witli Episcopal church of which testatrix
was 'a lifelong and active member, but, lier

charitable purpose being clearly indicated,
supreme court could administer trust
through appointment of a trustee and could
properly appoint defendant. Bo'wman v.

Domestic & Foreign Missionary Soc, 182 N.
Y. 494, 75 N. E. 635. Statute does not
authorize courts to modify directions of a
testator, and hence gift in trust to erect
church buildings to become property of a
church whicli cannot take because not in-
corporated cannot be enforced by directing
trustees to organize corporation and convey
property to it. Mount v. Tuttle, 183 N. Y.
358, 76 N. E. 873, afg. 99 App. Div. 433, 91
N. Y. S. 195. Wliere testatrix devised prop-
erty to "corporation of the Diocese of Cen-
tral New York" and tliere was no such cor-
poration, held that supreme court should ad-
minister trust and appoint as trustee cor-
poration known as the "Trustees for the
Management and Care of the Fund for the
Support of the Episcopate of the Diocese of

Central New York," it being the medium best
adapted to accomplish the end sought.
Kingsbury v. Brandegee, 100 N. Y, S. 353.

Statute applies only to gifts in trust for the
purposes stated, and not to an absolute gift

to an unincorporated religious society, Fra-
lick V. Lyford, 107 App. Div. 543, 95 N. Y. S.

433.
86. Corporation' known as "The President

and Directors of Georgetown College" held
entitled to bequest to "Georgetown Univer-
sity in the District of Columbta," there be-
ing no corporation by the latter name and
the charter of the former corporation pro-
viding that no misnomer shall defeat dona-
tions to it. Speer v. Colbert, 200 U. S. 130,
50 Law. Ed. , afg. 24 App. D. C. 187. Be-
quest of certain sum "to be equally divided
between St. Vincent's and St. Joseph's Catho-
lic Orphan Asylums in the city of Washing-
ton" held to belong to corporations known
as "St. Vincent's Orphan Asylum" and "St.

Joseph's Male Orphan Asylum in the city of
Washington." Id. Bequest to trustees of St.

Francis Hospital, there being no corporation
of that name, held to be intended for the Sis-

ters of the Poor of St. Francis which main-
tained a St. Francis Hospital. Johnston v.

Sisters of the Poor of St. Francis, 98 N. Y.

S. 525. Devise of house and lot "to the cor-
poration of the Diocese of Central New York
to be used as the bishop's residence of said
diocese," and providing that in case diocese

I'ihould be divided property should remain in
the name of the diocese in whicii it was em-
braced "whatever the name of such diocese
should be," held intended for corporation
known as the "Trustees for the Management
and Care of the Fund for the Support of the
Episcopate of the Diocese of Central New
York," created under Laws 1841, p. 109, c. 134,
and Laws 1868, p. 853, c. 429, there being no
corporation known as the "Diocese of Cen-
tral New York." Kingsbury v. Bi-andegee,
100 N. Y. S. 353.

Sr. Mount V. Tuttle, 183 N. Y. 358, 76 N. E.
873, afg. 99 App. Div. 433, 91 N. Y. S. 195.

S8. Under Rev. St. D. C. § 457, and Md.
Bill of Rights § 34, gifts and devises for
religious purposes are void unless made at
least one month before death. Speer v. Col-
bert, 200 U. S. 130, 50 Law. Ed. —, afg. 24
App. D. C. 187. Fact that a college is or
may be under the control of a religious or-
der does not make it a sectarian institution
within the meaning of the act where it is

not made sectarian by its charter but is

an institution of learning for the admission
and education of students of all denomina-
tions of religious faith. Id. Orphan asyl-
ums held not to be sectarian institutions.
Id. Under Act April 26, 1855 (P. L, 328), are
void unless made at least one .calendar
month before death of testator or alienor.
In re Gregg's Estate, 213 Pa. 260, 62 A. 856.
Calendar month within the meaning of this
statute is not one of any given number of
days throughout the. entire year but varies
in length according to the Gregorian calen-
dar. Id. Bequest in will executed Oct. 8,

1899, between b and 5 o'clock P. M., held
void where testator died Nov. 8, between
7 and 8 P. M. Id. Day on which act is done
must be excluded. Id.

89. Gift to church in trust, and if condi-
tions of the trust were not complied "with,

then over to a religious society, held valid.
MacKenzle v. Trustees of Presbyterv, 67 N.
J. Eq. 652, 61 A. 1027.

jVOTE. Applicatlion of rule against per-
petuities: When it is said, as is frequently
done, that the rule against perpetuities does
not apply to charitable trusts, the word
"perpetuity" is used in its primary sense,
and the statement merely means that the
trust is not invalid, though it is indestruct-
ible, and though, since there are usuaUy no
definite cestuls que trust to alien it, it is in-
alienable. Gray, Perpetuities, §§ 689, 590;
Brooks V. City of Belfast, 90 Me. 318; See
Russell V. Allen, 107 U. S. 163, 27 Law. Ed.
397; Jackson v. Phillips, 14 Allen [Mass.]
539; Hartson v. Elde.n, 50 N. J. Eq. 522; Alden
V. St. Peter's Parish, 158 111. 631; Troutman,
v. De Boissiere Odd Fellows' Orphans' Home
& Industrial School Ass'n [Kan,] 64 P. 33;
Yeap Cheah Neo v. Ong Cheng Neo, L. R. 6 P.
C. 381. A charitable_ trust may, however, be
invalid under the rule against remotenpss.
If, after a gift to A., there is a limitation
over to B. in trust for a charity on a cer7



628 CHAEITABLE GIFTS § 2. 7 Cur. Law.

§ 2. Capacity of donee or tnistoe.^"—In order that a gift to a charitable cor-

poration may take effect as an absolute one, it must be for some or all of the pur-

poses for which the corporation was created."^ As a general rule a corporation may
execute a trust not expressly forbidden by its charter if its purposes are germane

to the objects stated ia the act of incorporation.'^ Municipal and public corpora-

tions have power to take property for charitable uses unless disenabled by positive

legislation."' There is a conflict of authority as to the right of voluntary uniricof-

tain event, the limitation over is void if

this event may occur beyond the statutory
period. Gray, Perpetuities §§ 594-596; At-
torney General v. Gill, 2 P. "Wms. 369; Com-
missioners of Charitable Donations and Be-
quests v. De Clifford, 1 Dru. & "War. 245, 5

Gray's Cas. 740; Smith v. Townsend, 32 Pa.
St. 434; Leonard v. Burr, 18 N. T. 96; Merritt
v, Bucknam, 77 Me. 253; Brattle Square
Church V. Grant, 3 Gray [Mass.] 154; Vil-
lage of Brattleboro v. Mead, 43 Vt. 556.
Likewise, if, after a gift in trust for a chari-
ty, there is a limitation over to an individ-
ual, the limitation over is void if on a remote
contingency. Phillips v. Davis [1893] 2 Ch.
491; First Universalist Soc. v. Boland, 155
Mass. 171, Finch's Cas. 525; Society for
Promotion of Theological Education v. At-
torney General, 135 Mass. 285; Hopkins v.

Grimshaw, 165 U. S. 342, 41 Law. Ed. 739;
Rolfe & Rumford Asylum v. Lefebre, 69 N.
H. 238; In re Bowen [1893] 2 Ch. 491; Palm-
er V. Union Bank, 17 R. I. 627. If, however,
there is a gift to a charity with a limitation
over to another charity, the limitation over
is not invalid, even though it is to vest at
a period beyond that named In the rule.
Christ's Hospital v. Grainger, 1 Maon. & G.
460, 5 Oray's Cas. 745; "Webster v. Wiggin, 19
R. I. 73; In re John's "Will, 30 Or. 494; Len-
nig's Estate, 154 Pa. 209; Hopkins v. Grim-
shaw, 165 U. S. 342, 41 Law. Ed. 739; Odell
v. Odell, 10 Allen [Mass.] 1; In re Tyler
[1891] 3 Ch. 252. See Gray, Perpetuities, §§
599-602, for a criticism of this rule. In
the case of a gift to a charity which is not
to take effect until the happening of a con-
tingency which may not occur within the
period of the rule, if there Is no preceding
gift to another donee, the gift is void, as in
the case of a gift to an individual. Gray,
Perpetuities §§ 605, 606; Cherry v. Mott, 1
Mylne & C. 123; Chamberlayne v. Brockett,
8 Ch. App. 206, 5 Gray's Cas. 751; Jocelyn v.

Mott, 44 Conn. 55. But an immediate gift
Is not regarded as conditional, and so void,
under the rule, merely because the particular
application of the fund may not take place
within the period fixed by the rule. Cham-
berlayne v. Brockett, 8 Ch. App. 206, 5
Oray's Cas, 751; Russell v. Allen, 107 U. S.

163, 27 Law. Ed. 397; Sinnett v. Herbert, 7
Ch. App. 232, 5 Gray's Cas. 749; Odell v. Odell,
10 Allen [Mass.] 1; Almy v. Jones, 17 R. I.

265; "Webster v. Wiggin, 19 R. I. 73; Ingra-
ham V. Ingraham, 169 111. 432; In re John's
"Will, 30 Or. 494. This principle is frequently
applied in the case of a gift for charitable
purposes to a corporation or association not
yet formed, in which case the gift is regard-
ed as immediately complete, and so valid,
though the corporation- or association may
not be formed till a period ind-eflnitely re-

mote, the theory being that, if the corpora-
tion is never formed, the charitable purpose

will be otherwise carried out under the doc-
trine of cy pres. Gray Perpetuities § 607;
Attorney General v. Bowyer, 33 Ves. Jr. 714,

727, 728; Inglis v. Trustees of Sailors' Snug
Harbour, 3 Pet. [U. S.] 99, 7 Law. Ed. 617;
Ould V. "Washington Hospital for Foundlings,
95 U. S. 303, 24 Law. Ed. 460; Russell v. Allen,
107 IT. S. 163, 27 Law. Ed. 397; Cummingv.
Trustees of Reid Memorial Church, 64. Ga.
105; Swasey v. American Bible Soc, 57 Me.
523. Though gifts to a corporation or as-
sociation not yet formed are generally sup-
ported on the doctrine of cy pres, such gifts
are, as shown by Mr. Gray, sustained in a
few states in which the cy pres doctrine is

repudiated. Gray, Perpetuities §§ 615-625.

—

From Tiffany on Real Property, § 158.

90. See 5 C. L. 570.
91. Johnston v. Sisters of the_Poor of St.

Francis, 98 N. T. S. 525. Bequest to trustees
of hospital maintained" for the gratuitous
care of the sick, aged, infirm and poor, "for
the benefit and use of the Blessed Virgin
Mary Purgatorial Fund of said hospital,"
held invalid, there being no such fund and
the sole purpose of such a fund being the
saying of masses for the souls of the dead,
which was not one of the purposes for which
the corporation was organized. Id. Gift
cannot take effect under supposition that
testator Intended to create such a fund but
must rest upon proposition that bequest
would go to appellant absolutely as a gener-
al gift, if same was donated for an object
within any of its corporate purposes. Id.

92. Scope of act establishing public chari-
ty is not to be so constrained by construc-
tion of its words as to forbid the action of
the corporation in ways germane to those
specified in charter. Stearns v. Newport
Hospital [R. I.] 62 A. 132. Hospital whose
charter authorizes it to care for the sick
and hurt held to have authority to take and
administer testamentary gift for the benefit
of the sick, hurt, injured and infirm. Id.

A corporation may hold and execute a trust
for charitable objects in accord with or tend-
ing to promote the purposes of its creation,
although such as it might not, by its char-
ter or by general laws, have authority itself
to establish or to spend its corporate funds
for. Bequest in trust to be used and held as
endO"wment for prosecution of research in

colonial history held germane to objects of

Georgetown College so that latter had
authority to take it. Speer v. Colbert, 200
U. S. 130, 50 Law. Ed. , afg. 24 App. D. C.

187.
93. City, board of school trustees, and

free library board, held to have capacity to
take gift for erection of building to be used
for library and industrial school. Board of
Trustees v. Hoboken [N. J. Eq.] 62 A. 1.

Under Gen. Laws 1896, c. 36, § 2, towns may
take, hold and manage realty and personalty
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porated religious or charitable associations to take and hold property."* The com-
petency of a beneficiary to take, under a trust to acquire lands in a foreign state for

charitable purposes, depends upon the laws of such foreign state.'"

§ 3. Interpretation and construction.^^—Charitable gifts " and trusts are

highly favored, and a liberal construction wUl be adopted in order to render them
effectual."* The law also raises every intendment in favor of a charity against the

grantor or those claiming under him."" The beneficiaries,^ and the terms, limita-

tions, conditions,^ and duration of the trust," depend largely on the terms of the

in trust for any charitable, other than re-
ligious, uses. Stearns v. Newport Hospital
[R. I.] 62 A. 132.

94. A conveyance to the trustees of an
unincorporated religious congregation is not
void for "want of a grantee but , is in the
nature of a charitable trust, all the members
of the congregation being the beneficiaries.
Christian Church of Sand Creek v. Church
of Christ of Sand Creek, 219 111. 503, 76 N. B.
703,' On the incorporation of the congregation
the property vests in the corporation. Id.

Trusts in aid of religious, charitable, or edu-
cational enterprises, which are otherwise
valid, will not be held void because of lack
of corporate capacity in the beneficiary.

Lewis V. Curnutt [Iowa] 106 N. "W. 914. Be-
quest in trust to officer of church to acquire
lands and erect buildings thereon, and to

convey same to unincorporated church, held
void even under doctrine of charitable uses.
Mount V. Tuttle, 183 N. Y. 358, 76 N. B. 873,

afg. 99 App. Div. 433, 91 N.'Y. S. 195. An
unincorporated voluntary spiritualistic asso-
ciation or society Is incapable of taking a
direct bequest either absolutely or as trus-
tee, and this rule is not changed by Laws
-1893, c. 701, p. 1748, relating to gifts for re-
ligious, charitable, and benevolent uses.
Fralick v. Lyford, 107 App. Div. 543, 95 N. Y.
S. 433.

95. Bequest to church ofilcer to acquire
lands in foreign state for church. Mount v.

Tuttle, 183 N. Y. 358, 76 N. E. 873, afg. 99
App. Div. 433, 91 N. Y. S. 195. Where testa-
trix bequeathed certain sum to bishop of
Protestant Episcopal church in Utah and
Idaho in his corporate capacity in trust to
purchase property in his Jurisdiction and to
erect church thereon, which was to become
tlie property of such jurisdiction, and there
was no such church corporation, held that,
there being nothing to show that in Idaho and
Utah an unincorporated religious society
could hold the property, a finding that grantee
had no such capacity was sustained by evi-
dence and presumptions. Id. Where the com-
mon law is shown to prevail in such foreign
state, the court of the forum will, in the ab-
sence of evidence to the contrary, presume
that their own interpretation of the common
law is correct and that it is accepted In the
foreign state. Id.

96. See 5 C. L. 570.

»7. Will be sustain,ed If possible, and the
courts will favor any legal construction of

the instruments creating them leading to the
carrying out of the purpose of the grantor
or donor. Trenton Soc. for Organizing
Charity v. Howell [N. J. Bq.] 63 A. 1110.

Testamentary gifts to charitable institutions

will be liberally construed. Crawford v.

Mound Grove Cemetery Ass'n-, 218 111, 399,

75 N. E. 998.

98. Crow V. Clay County [Mo.] 95 S. W.
369.

99. Birmingham Public School Dist. v.

Sharpless, 27 Pa. Super. Ct. 630. Provision
in deed giving right or re-entry for breach
of condition subsequent to the grantor, "his
heirs or legal representatives if they be so
minded and deem the same expedient," held
not to give the right to one acquiring gran-
tor's title through sheriff's sale. Id.

1. Gift of library and fund for its main-
tenance, etc., held to be a gift to the town in

its corporate capacity, subject to certain re-
strictions and limitations as to use of fund.
Nelson v. Georgetown, 190 Mass. 225, 76 N.
B. 606. Bequest to pay for the education
of poor children "at or within two miles of
the county seat of" a certain county held to
refer to the county seat as It existed terrl-

torily at the time of the execution of the
will, and not as it might thereafter be con-
stituted. Crow V. Clay County [Mo.] 95 S.

W. 369. Bequest "to pay the tuition or edu-
cation of orphans or poor' children" held to
refer to orphans without the estate or
means to pay for such instruction, and child-
ren whose parents are living but are too
poor to pay for the same. Id.

2. Legacy to charitable institution of a
sufficient sum to produce an annuity of $50
held not a specific legacy, and legatee was
not within provision giving property not dis-
posed of to "legatees hereinbefore named."
Crawford v. Mound Grove Cem. Ass'n, 218 111.

399, 75 N. E. 998. Provision in gift of library
building and fund for maintenance, etc.,

with respect to erection of new building aft-
er 20 years on a two-thirds vote of legal
voters of the town, held to authorize town
by such vote to select site and fix cost, of
such new building. Nelson v. Georgetown,
190 Mass. 225, 76 N. B. 606. The terms, limi-
tations, and conditions of a charitable trust
are to be determined from the Instruments
creating it and the joint and mutual actions
of the parf ies. "Assembly room" in building
erected by city with proceeds of gift held
Intended to be used by both library board
and school trustees, while "class room" was
for exclusive use of the latter. Board of
Trustees v. Hoboken [N. J. Bq.] 62. A. 1.

Bequest to Dorcas Society to apply Interest
"to relieving the deserving poor of the -city
of Trenton as they have been accustomed to
do," held to give society power to designate
or select beneficiaries and decide who "were
deserving. Trenton Soc. for Organizing
Charity v. Howell [N. J. Eq.] 63 A. 1110. Be-
quest "to the benevolent society of ladies
known as the Dorcas Society of Trenton
whenever the ladles comprising the same at

the time this bequest takes effect become
incorporated," held not to require that such
corporation should adopt any particular name.
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instrument creating it. So, too, whether, the gift is ahsolute or in trust is a ques-

tion of intention.* In order to determine whether a clause in a conveyance creates

a covenant, condition, or trust, the whole clause must be considered." Letters writ-

ten by the grantor named in deeds creating charitable trusts, addressed to the

grantee and delivered with the earlier deed, and which do not alter or contradict

the terms of the deeds, may be considered in determining the purposes of the trust."

§ 4. Administration and enforcement.''—A municipal corporation itself, rather

than its library board, should build a library building when funds for that purpose

are donated to it in its corporate capacity.* So, too, the fund should be in its cus-

tody." Leases or conveyances contrary to the terms of the instrument creating the

trust are, of course, void." Deeds conveying land for chai-itable purposes frequently

provide for re-entry by the grantor or his heirs for breach of condition.^^ An er-

roneous decision- of a matter left to the discretion of the trustee is not a breach of

Id. Use by trustees of hospital of a part of
the principal of a charitable bequest for erec-
tion of hospital buildings held to be directly
in pursuance of the conditions of the trust.
Stearns v. Newport Hospital [R. I.] 62 A. 132.

Will held not to make it the imperative duty
of liospital to maintain hospital for care of
persons having contagious diseases, but
question "whether or not the terms of the
will could be best attained by so doing was
one for the trustees to decide. Id. Testa-
mentary gift to hospital held to leave it to

judgment of the trustees in the first instance
whether principal should be used to pay
current expenses, and propriety of their ac-
tion in a particular case would depend on
circumstances. Id.

3. The fact that trust empowers the trus-
tees to select the beneflciaries is no indica-
tion whatever that the charity was intended
to be limited by their lifetime, since such a
powen appertains to the office of trustee.
Woodruff V. Hundley [Ala.] 39 So. 907. De-
vise to trustees to apply proceeds to main-
tenance and education of young men prepar-
ing for the ministry, to be selected by the
trustees or any two of them, held to create
a permanent charity. Id. Bequest for the
tuition or education of poor children under
sixteen years of age in a certain district held
to create a perpetual trust so that property
could in no event revert to testator's heirs,

and hence the latter were not necessary
parties to a suit relating to the administra-
tion of the trust. Crow v. Clay County
[Mo.] 95 S. W. 369.

4. Bequest to an unincorporated spirit-
ualistic society to be used in such manner as
it may deem expedient for the development
and advancement of spiritualism in a cer-
tain city, but not naming any cestuis que
trust, held an absolute gift and not a trust.
Fralick v. Lyford, 107 App. Div. 543, 95 N. Y.
S. 483.

5. Deeds to church "on condition that" It

do certain things, held to create trust.
MacKenzie v. Trustees of Presbytery, 67 N.
J. Bq. 652, 61 A. 1027.

6. MacKenzie v. Trustees of Presbytery,
67 N. J. Eq. 652, 61 A. 1027.

7. See 5 C. L. 571.

8. Where money is given to a city for the
purpose of erecting a public library building,

and city has authority to erect buildings for

such purpose (St. 1883, p. 269, c. 49 as amend-

ed by St. 1903, p. 93, c. 86), the city, and. not
the library trustees, has authority to erect
the building unless the gift provides to the
contrary. Board of Library Trustees v. Han-
ford Trustees [Cal. App.] 84 P. 227. St. 1901,
p. 557, c. 170, providing for establishment of
public libraries and for appointment of li-

brary trustees who are authorized to. erect
and manage library buildings, does not ap-
ply to or include library building to be erect-
ed with funds donated to a city, or give li-

brary trustees control thereof unless the
gift so provides. Id.

0. A fund donated to a town in its cor-
porate capacity for the purpose of erecting
a library should be in the custody of the
town to be drawn upon by the action of the
trustees having the library in charge as
needed from time to time. Nelson v. George-
town, 190 Mass. 225, 76 N. B. 606. Action of
to'wn at annual meeting in accepting and
approving report of trustees with knowledge
of facts held a ratification of their unauthor-
ized acts in executing contracts for library
building and making payment thereon. Id.

Where library trustees in good faith entered
into unauthorized contracts for erection of
library, which were afterwards ratified by
the town, held that, on court ordering library
fund to be paid over to the town, it would
be impressed with a trust in favor of trus-
tees to the extent necessary to indemnify
them against any loss by reason of any per-
sonal liability arising from such contracts.
Id.

10. Where deed conveyed property in
trust for a site for a school house "for the
education of freedmen and children irre-
spective of race," held that trustees had no
authority to lease property for 200 years for
$20 "to be used as a Baptist church and for
the education of the youths of the colored
race," and such lease was void. Thornton
v. Harris, 140 N. C. 498, 53 S. E. 341.

11. Land was conveyed to school district
upon condition that it be used for school pur-
poses only with discretionary right of re-
entry for condition broken. Held that there
was no breach where school board voted to
remove school "temporarily" to another
school house, but vote was not taken ac-
cording to law and removal had not been
approved by citizens as required by statute.
Birmingham Public School Dist. v. Sharp-
less, 27 Pa. Super. Ct. 630.
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trust.^^ In the absence of conditions, breach of trust will not generally work a for-

feiture/^ On the death of one of several trustees, the trust ordinarily devolves on

the survivors/* A statute authorizing churches to appoint trustees to hold its

property and to fill vacancies and remove trustees at will applies only to property

held exchisively for church purposes/"

Gifts for charitable purposes which either originally or in the course of time.

cannot be literally executed will, in most states, be administered as nearly as may
be according to the donor's purpose under general rules of law,^" though there is

some conflict of authority in this regard/^ The trust must, however, be adminis-

la. An erroneous decision as to whetlier
tlie terms of a testamentary trust can be
best attained by the maintenance of a ward
for contagious diseases in hospitals does
not constitute a breach of trust wliere will
does not imperatively require its mainten-
ance. Stearns v. Newport Hospital [R. I.]

62 A. 132. Effect of action of trustees in
refusing to do so, on performance by city
of itg duty to care for .persons suffering
from such diseases, held immaterial. Id.

IS. MacKenzie v. Trustees of Presbytery,
67 N. J, Eq. 652, 61 A. 1027.

14. Where deed conveyed property in trust
for site for school house, held that, on death
of one or more of the trustees, the trust de-
volved on the survivors, and on death of last
survivor, successors would be appointed by
clerk of court under Revival 1905, § 1037.
Thornton v. Harris, 140 N. C. 498, 53 S. E. 341.

13. Revisal of 1905, §§ 2670, 2671, con-
ferring upon any church the right to ap-
point trustees to hold its property and to fill

vacancies and remove trustees at will, ap-
plies only to property held exclusively for
church purposes, and not to property held in
trust "'for the Baptist church and for the
education of the youths of the colored race,"
the trustees appointed by the conveyance
creating- the trust being entitled to hold the
property for such purposes. Thornton v.

Harris, 140 N. C. 498, 53 S. B. 341.

IG. MacKenzie v. Trustees of Presbytery,
67 N. J. Bq. 652, 61 A. 1027. Doctrine does
not depend on statute of uses and is not to

be rejected because that statute is not in

force in the state. Id. If the trust cannot
be literally performed, the court itself will
apply the property as nearly as possible ac-
cording to the donor's intentions. Nichols
V. Newark Hospital [N. J. Bq.] 63 A. 621.

"Where testator devised property to hospital
association organized for purpose of erect-
ing hospital and caring for the sick and dis-
abled, but which had never done anything
but organize and was incapable of doing
anything, held that court would effectuate
donor's intention under cy pres doctrine and
give fund to another hospital having same
object. Id. Where devisee's charter pro-
vided that there should be no discrimination
between patients on account of religion,

birthplace, or parentage, held that designat-
ed hospital must be in position to comply
with such proviso. Id. Where an apparent
charitable intention has failed, whether by
incomplete disposition at the outset or by
subsequent inadequacy of the original ob-
ject, effect will be given to it by a cy pres
or approximation of application. Crow v.

Clay County [Mo.] 95 S. W. 369. Authority
granted courts by Laws 1901, c. 291, p. 751,

when literal compliance with the terms of
a gift to charity becomes impracticable or
impossible to administer gift in such a
manner as will most effectually accomplish
the will of the donor, can be exercised only
after the lapse of 25 years from the time of
the gift. Mount v. Tuttle, 183 N. Y. 358, 76'

N. E. 873, afg. 99 App. Div. 433. 91 N. T. S.

195. Does not apply to testamentary gifts
where testator died before its enactment. Id.

Where a fund is given to trustees -for a
specified charitable purpose, lawful and val-
id In its inception, and no intention is ex-
pressed to limit it to a particular institution
or mode of application, and after having
vested as a charity, the scheme becomes im-
practicable, the court of chancery "will apply
the fund as near to the donor's particular in-
tention as possible. Inglish v. Johnson [Tex.
Civ. App.] 15 Tex. Ct. Rep. 376, 95 S. W. 558.

NOTEJ. Cy pro.-) floptrinc: By what is

known as the cy pres doctrine, "which is

adopted in quite a nunaber of the states, if

the general nature of the charitable purpose
is pointed out, and it is lawful and valid at
the time of the testator's death, and no in-
tention is expressed to limit it to a particu-
lar institution or mode of application, and
the scheme of the testator afterwards be-
comes illegal from a change in the law, or
becomes impracticable from a change of cir-

cumstances, the fund, having once vested as
a charity, will be applied by a court of
equity in a way as near to the testator's
particular intention as possible. Russell v.

Allen, 107 U. S. 163, 27 Law. Ed. 397; Jack-
son V. Phillips, 14 Allen [Mass.] 539, 580;
Hinckley's Estate, 58 Cal. 457; Adams Fe-
male Academy v. Adams, 65 N. H. 225; Doyle
V. Whalen, 87 Me. 414; Barnard v. Adams, 58
P. 313. So. in the case of a trust for the
purpose of promoting a sentiment in favor of
slavery and aiding fugitive slaves, the fund
was, after the abolition of slavery, applied to
the education and support of former slaves.
Jackson v. Phillips, 14 Allen [Mass.] 539.
And in the case of a trust for establishing
beds in a hospital for insane patients, in case
arrangements could not be made with the
hospital management, the fund should, it was
said, be applie'd in aid of insane persons in
some other way. Hayden v. Connecticut
Hospital, 64 Conn. 320. In those states where
this doctrine does not prevail, the trust will
in such case fail and the fund will revert to
the donor's heirs or representatives. Tilden
V. Green, 130 N. Y. 29, 27 Am. St. Rep. 487, 14
L. R. A. 33; Webster v. Morris, 66 Wis. 366,

57 Am. Rep. 278.—From Tiffany on Real
Property, p. 251.

17. The doctrine of cy pres, as recognized
and administered by the English court of
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tered so as to effectuate, as near as possible, the intent and purpose of the donor,

and the court has no right to ignore or violate its controlling purpose or spirit.^^

Thus there is no room for the application of the doctrine if by any means the trusts

may be performed with exactness/^ nor will it be applied so as to substitute an en-

tirisly different charity for the one intended by the donor in case it fails.-" In the

absence of any scheme Judicially approved, the trustees may not make a cy pres ap-

plication of the estate on their ovm authority, even though it be desirable.^"^ A tes-

tamentary charitable gift lapses where the conditions existing at the time of the

testator's death malvc his actual charitable purpose impossible of performance,^^

and where a testamentary trust, expressly limited to the purposes expressed and no

others, fails of its object and thereby comes to an end, a resulting trust at once

arises in favor of testator's heirs at law, which is enforceable by a- suit in equity for

that purpose.^^

If a charity rests upon a private endowment, the founder and his heirs become,

by the donation, the legal visitors.^* The founder may, however, delegate his pow-

ers of visitation either generally or specially,^" no technical or precise form of wordi^

being necessary for that purpose.^* Where the appointment is made in general

terms the whole power of visitation vests in the appointee.^'' In case the functions

of a general visitor so appointed become suspended, the power of visitation does

not ipso facto return to the founder or his heirs, but is exercised through the eourtb,

properly invoked. ^^ The same person cannot be both visitor and visited.-' The

chancery, being based upon prerogative
power of the king, is not recognized in Ala-
bama. Universalist Convention v. May [Ala.]
41 So. 515.

18. Crow V. Clay County [Mo.] 95 S. W.
869. Where testator made bequest for. educa-
tion of poor children under sixteen years of

age in a certain district, held that court was
not authorized to remove restrictions as to

age and residence and permit money to be
devoted to collegiate education of older per-

sons. Id. Permitting use of fund bequeathed
In trust for education of poor children under
the age of sixteen In a certain district to be
used in whole or in part for support of pub-
lic school held not objectionable on ground
that it will lessen burdens of taxation upon
the sick as well as the- poor. Id. Purpose
of testator in bequeathing sum for education
of poor children under sixteen in a certain

district held not so met by state laws for es-

tablishment of free public schools as to au-
thorize the court to remove the restrictions

as to age and territory. Id. In applying the
doctrine the court will read the whole in-

strument creating the trust for the purpose
of ascertaining the donor's or the testator's
intention in order to effectuate it as near as
possible. Inglish v. Johnson [Tex. Civ. App.]
15 Tex. Ct. Rep. 370, 95 S. W. 558. Convey-
ance of land for establishment and mainte-
nance of school for education of female chil-
dren of city held not to express an intention
to limit and restrict its use to education of
female children exclusively, and the author-
ization by the court of a mixed school on the
land was proper "when necessary to prevent
a failure of the charity, it appearing that the
maintenance of a separate school for females
had become impracticable. Id.

19. MacKenzie v. Trustees of Presbytery,
67 N. J. Eq. 662, 61 A. 1027. Courts will not
apply doctrine unless intent In the original

mode cannot be literally carried out will pre-

serve the substance, though the mode be de-

parted from, and will not presume an inten-
tion which the donor or testator has not
fairly indicated. Id.

20. Brown v. Condit [N. J. Eq.] 61 A. 1055.
Testatrix gave residue of estate to "the hos-
pital fund for sick seamen" at a certain
navy yard, "care of W., chaplain." W. was
not chaplain of such navy yard and died be-
fore testatrix, and there was no fund for the
benefit of such seamen. Held that equity
could not, under such doctrine, give bequest
to another institution conducting religious
and charitable work among sailors of a
larger scope than that conducted by W. Id.

21. MacKenzie v. Trustees of Presbytery,
67 N. J. Eq. 652, 61 A. 1027.

22. Immaterial whether impossibility ex-
isted when will was made or arises subse-
quently, but before testator's death. Brown
v. Condit [N. J. Eq.] 61 A. 1055.

23. Demurrer to bill seeking to avoid tes-
tamentary trust on ground of laches held
properly overruled, it not appearing with
certainty when trust came to an end. Colum-
bian University v. Taylor, 25 App. D. C. 124.

24, 25. MacKenzie v. Trustees of Presby-
tery, 67 N. J. Eq. 652, 61 A. 1027.

as. Is sufficient if, from nature of the du-
ties to be performed. It can be inferred that
founder intended to part with the right of
visitation. MacKenzie v. Trustees of Presby-
tery, 67 N. J. Eq. 652, 61 A. 1027. Deeds to
trustees of Scotch Presbyterian church held
to have conferred power of visitation on
presbytery and its cuccessors. Id.

27. MacKenzie v. Trustees of Presbytery,
67 N. J. Eq. 652, 61 A. 1027.

28. As where rights and powers become
so centered in same person that he is both
visitor and visited. MacKenzie v. Trustees of
Presbytery, 67 N. J. Eq. 652, 61 A. 1027. Heirs
of grantor held to have no power to compel
administration of trust. Id.

29. MacKenzie v. Trustees of Presbytery,
67 N. J. Eq. 652, 61 A. 1027.
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fact that a city has statutory authority to become trustee of charities upon appoint-

ment gives it no supervisory jurisdiction over funds intrusted to other trustees,

though such funds may be. so administered as to help or hinder the performance of

the duties of the municipality.^" The attorney general is the proper party to repre-

sent the public in any judicial inquiry into the conduct of the trustee in administer-

ing a public charitable trust." Beneficiaries of a trust for educational and religious

purposes may institute a proceeding for the appointment of trustees and the pro-

tection of the trust.^2 The trustee of a public charity cannot appear in equity as

complainant against himself and his co-trustees, seeking their removal for breach of

trust.'"

A charity once inaugurated is always subject to the supervision and direction

of a court .of equity to render effectual its purpose and object,^'* and it cannot dele-

gate its authority in this regard.''^ Equity has jurisdiction of suits to establish and
enforce charitable uses,'" will restrain by injunction breaches that are shown to be

in contemplation,^^ and will give direction for future administration of the trusts.'*

An otherwise valid charitable trust will not be allowed to fail for want of a trustee,

but the court will appoint one to take the trust property and carry out the charita-

ble intent of the donor,'^ provided there is nothing to show that the latter reposed

30. Hospital held not accountable to city
for its administration of trust fund, and
mayor of city, who was ex officio a trustee
of the hospital, should exercise his own judg-
ment in the performance of his duties as
trustee without dictation from any other
branch of the city government. Stearns v.

Newport Hospital [R. I.] 62 A. 132.

31. Citizen and taxpayer held to have no
standing to maintain suit to correct abuses
in administration of trust for benefit of all

poor persons by trustees of hospital. Stearns
V. Newport Hospital [R. I.] 62 A. 132. Pro-
ceedings to compel the due administration of

trusts for the benefit of an indefinite or fluct-

uating body are properly instituted in the
name of the attorney general. MacKenzie v.

Trustees of Presbytery, 67 N. J. Eq. 652, 61

A. 1027. Where heirs of donor had no stand-

ing by right «f reverter or as possible bene-

ficiaries or under doctrine of visitation, held

that only the attorney general, by way of

information, or the beneficiary, by bill ex-

hibited by and through the body charged
with the duties of trustee, can properly in-

voke the superintending power of the courts

over the administration of the trust. 'Id. Bill

by charitable corporation to compel payment
to it of bequest will not be dismissed for

failure to make the attorney general a party

where objection to his nonjoinder was first

made after all the testimony had been taken,

but complainant will be permitted to bring

him in and give him an opportunity to be

heard, the case being opened to permit the

Introduction of additional evidence if he

deems it necessary. Trenton Soc. for Or-

ganizing Charity v. HoweU [N. J, Bq.] 63 A.

32 Harris v. Brown, 124 Ga. 310, 52 S. E.

€10
'

One owning a residence lot abutting an

land conveyed in trust for the erection there-

on of a church and two academies is not, for

that reason, a beneficiary of the trust with-

in this rule (Id.), nor is one merely aUeging

that he is a citizen and a taxpayer (Id.). A
member of the church for the benefit of

which the church building was erected, and

which used such building, is a beneficiary
and may file a bill to have trustees appointed
and to enjoin an unauthorized sale of the
property by the church authorities. Id.

S3. Stearns v. Newport Hospital [R. I.] 62
A. 132.

34. Civ. Code 1895, § 4009. Harris v. Brown,
124 Ga. 310, 52 S. B. 610.

35. Decree authorizing county court to co-
operate with school district in administra-
tion and management of trust fund held not
a delegation of its trust to such district.

Crow V. Clay County [Mo.] 95 S. W. 369.

36. To determine rights of library board
and school trustees in building erected from
proceeds of gift for that purpose. Board of
Trustees v. Hoboken [N. J. Eq.] 62 A. 1.

37, 38. MacKenzie v. Trustees of Presby-
tery, 67 N. J. Eq. 652, 61 A. 1027.

39. Civ. Code 1S95, § 3157. Harris v. Brown,
124 Ga. 310, 52 S. E. 610. Continuing trust
for educational and religious purposes is the
subject of equitable Jurisdiction, and where
trustees named in deed creating it cease to
exist, superior court will appoint their suc-
cessors upon application- of any person au-
thorized to bring the action. Id. The law
will not permit a charitable trust, capable of
execution, to remain unexecuted for want of
a competent trustee. Nichols v. Newark Hos-
pital [N. J. Eq.] 63 A. 621. "WUl not let a law-
ful charitable gift fail for want of a trustee,
but the court will appoint one to receive the
fund and execute the trust. Trenton Soc. for
Organizing Charity v. Howell [N. J. Bq.] 63
A. 1110. Testator.bequeathed certain sum in
remainder "to the benevolent society of
ladies known as the Dorcas Society of Tren-
ton whenever the ladies comprising the same
at the time this bequest takes effect become
incorporated" to use interest for relief of
deserving poor. Association disbanded, but
thereafter a new corporation was organized
for carrying on charitable work along sub-
stantially the same lines, four of the incor-
porators being members of the old associa-
tion, the other members of the latter being
dead. Held that the corporation was en»
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special trust and confidence in the persons he himself appointed."" Unless such

power is conferred by the instrument creating the trust, the court has no jurisdiction

to investigate the management of the trust of its own motion, but suit for that pur-

pose must be instituted in the proper manner by some authorized person.*^ While

the courts are reluctant to interpose in questions affecting the management of the

temporalities of a church, yet, if property is devoted to a specific doctrine or purpose,

the courts will prevent it from being diverted from the trust.*^ There being no

trustees in existence, trust property cannot be sold except through a court of equity.***

Where it is sought in equity to avoid a devise creating a charitable trust as void, the

rule of the statute of limtiations will be applied by analogy.**

Charter Pakty, see latest topical Index.
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§ 1. AVIint Constitutes a Chattel Mort-
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titled to the bequest. Id. A legal and valid
trust will not be allowed to fail for want of
a trustee, but the court will appoint one.
Where trustee of trust for educational pur-
poses became incapable of carrying it out be-
cause of its inability to raise funds for the
purpose, owing to changed methods, etc.,

held proper for court to vest title to land in

city and school trustees. Inglish v. Johnson
[Tex. Civ. App.] 15 Tex. Ct. Rep. 376, 95 S. W.
558.

40. Death or resignation of trustees di-

rected to pay and see to application of b,e-

quest to college to be used as endowment for
purposes of colonial research, held not to

cause failure of trust, there being no per-
sonal trust, but court would appoint suc-
cessors. Speer v. Colbert, 200 U. S. 130, 50

Law. Ed. , afg. 24 App. D. C. 187. The
selection of the particular objects of the des-
ignated class to be benefited by a charitable
trust is a mere administrative detail which
belongs to the office of trustee, unless spe-
cially otherwise provided (Woodruff v.

Hundley [Ala.] 39 So. 907), and when not
specially otherwise provided will be exer-
cised by the court or attached to the office

of trustee on failure of the particular plan
(Id.). Fact that "will creating trust leaves
selection of beneficiaries to discretion of

trustees does not cause trust to terminate on
tlieir death on theory that special trust and
confidence was reposed in them by testator.

Id. Bequest to benevolent society of ladies,

known as the Dorcas society whenever ladies

comprising same became incorporated, held

not to repose special trust and confidence in

any particular persons. Trenton Soc. for Or-

ganizing Charity v. Howell [N. J. Eq.] 63 A.

1110.

41. Provision in will requiring trustees to
make annual reports to court does not au-
thorize a judge thereof to himself arbitrarily
institute a proceeding to compel trustee to
make annual settlements or proper reports,
or in the absence of tlie bringing of such an
action .by the proper persons to himself pro-
ceed against them and undertake an investi-

gation of their management of the funds in-

trusted to them. Jenkins v. Berry [Ky.] 92

S. W. 10. Suit for that purpose should be
brought by attorney general. Id. Fact that
some of the patients received in tlie hospital,
for the maintenance of which the trust Tvay
created, are treated and cared for at the
expense of a city or other districts of the
county does not change the rule. Id.

42. Harris v. Brown, 124 Ga. 310. 52 S. E.
610.

43. Harris v. Brown, 124. Ga. 310, 52 S. B.
610. Neither trustees of church erected on
land conveyed, nor trustees of a certain
academy having control of school building,
held to have been shown to be the succes-
sors, lawfully appointed, of the original trus-
tees, and hence neither body had authority
to sell property. Id.

44. Relief will be denied when there has
been a delay of more than the statutory pe-
riod in bringing suit, Columbian University
V. Taylor, 25 App. D. C. 124. Where, if heirs
of testator have any right of action to re-
cover realty which is tlie subject of a spe-
cial charitable trust, it is because the trust
has been demonstrated to be incapable of
execution; demurrer on ground of laches js
properly overruled where it does not appear
with certainty when trust came to an end.
Id.
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This topic deals exclusively with chattel mortgages," and does not treat of gen-

eral trust deeds upon the property of corporations,'"' such as railroads,*' street rail-

ways,''^ and water companies.*" The efEect of the mortgage as a preference or fraud-

ulent transfer is treated elsewhere,'^" as is the operation of limitations upon actions

to enforce it.'^ Questions relating to interest are treated elsewhere.^^

§ 1. What constitutes a chattel mortgage:'^—The essential elements of a chat-

tel mortgage is a transfer of property by a debtor to a creditor to secure the pay-

ment of the indebtedness.^'' Every chattel mortgage involves in terms an absolute

transfer of title, and in contemplation of law the title does pass to the mortgagee

fubjeet to being divested by the performance by the mortgagor of the condition of

the mortgage.^' It is this condition which distinguishes a chattel mortgage from
an absolute bill of sale.^" The intention of the parties governs. Thus, bills of

sale
'"'' and conditional sales ^^ have been held chattel mortgages and vice versa."'

That an instrument absolute on its face is in fact a chattel mortgage may be shown

by parol,^" though the complaint contains no allegation of fraud in the making of

the bill of sale,"' or, as it has been stated, so far as the instrument partakes of the

nature of a receipt or is simply declaratory of a fact, it may be explained or con-

tradicted, but to the extent that it expresses the contract between the parties and

defines their rights and liabilities, it is subject to the same rule as other contracts."'

4.'>. Real estate mortgages, see Mortgages,
C. L, 681, and Foreclosure of Mortgages on

5 C. L. 1441
6ee Corporations, 5 C. L. 764.

See Railroads, 6 C. L. 1194.
See Street Railways, 6 C. L, 1556.

See Waters and Water Supply, 6 C. L.

Land,
tfi.

«7.

4,S.

49.
1840.

50. See Bankruptcy, 7 C. L. 387; Assign-
ments for Benefit of Creditors, 7 C. L. 286;
Fraudulent Conveyances, 5 C L. 1556.

51. See Limitation of Actions. 6 C. L. 465.

See Interest, 6 C. L. 157; Usury, 6 C. L..>2,

1774.
53,

54.

See 5 C. L. 574.

Assignment and transfer of all rents,

arising frum a certain farm to secure pay-
ment of a note, held a mortgage. Thatcher
V. Jeffries [Tex. Civ. App.] 14 Tex. Ct. Rep.
33, 91 S. W^. 1091. Contract conveying per-
sonal property to another for the purpose of
securing the payment of a debt is a chattel
mortgage. Thompson v. Crosby [Okl.] 82 P.
643.

55, 56. Gore v. Glover, 97 N. T. S. 969.

57. Bill of sale, absolute in form, given to

secure a note, held a mortgage. Greeson v.

J^erman Nat. Bank [Ark.J 95 S. W. 439.

Value of • property largely exceeding In-

debtedness, evidence that creditor agreed to

accept payment and rtturn property held
competent to show bill of sale a mortgage.
Harris v. Staples [Tex. Civ. App.] 13 Tex.

Ct. Rep. 988, 89 S. W. 801. Instrument re-

citing sale of certain drug stock and reten-

tion of vendor's lien, and if notes were not

paid vendor might take possession and sell

sufficient of the stock to pay the notes, held

a chattel mortg-age. Fleisher v. Hinde [Mo.

App.] 93 S. W. 1126.

58. In Texas! A sale of goods with reser-

vation of title until purchase money is paid
constitutes a chattel mortgage to secure the
unpaid purchase price. Cameron & Co. V.

Jones [Tox. Civ. App.] 90 S. W. 1129. Rev.
St. 1895, art. 3327, construed. Wright v. Texas

Moline Plow Co. [Tex. Civ. App.] 13 Tex. Ct.

Rep. 934, 90 S. W. 905. Where buyer faUed
to comply with condition to pay part in cash
and give notes for the balance, but remained
in possession for two years, held question
whether transaction was a "conditional sale"
or whether ithe seller sold the property and
reserved title as security for payment of the
price was for the jury. Slayton & Co. v.

Horsey [Tex. Civ. App.] 91 S. W. 799.

Notei Court apparently does not mean
"conditional sale" as that term is ordinarily
used but rather what is more frequently
spoken of as "sale upon condition."—Ed.

59. A note reciting that it is for purchase
price and providing that title shall remain
in the seller, and that on nonpayment he may
take and sell the property and apply the pro-
ceeds to the price, is a conditional sale, not
a mortgage. Tweedie v. Clark, 99 N. Y. S.

856.

60. Smith V. Hope [Fla.] 41 So. 69; Gore v.

Qlover, 97 N. Y. S. 969. Bill of sale absolute
in form held mortgage where given under
oral agreement that it was for security.
Clark V. Williams, 190 Mass. 219, 7fi N. E. 723.

Recital in alleged bill of sale that it was
given in consideration of the surrender and
cancellation of a note of the seller, held not
conclusive that it was not intended as a
mortgage. Gibbons v. Joseph Gibbons Con-
sol. Min. & Mill. Co. [Colo.] 86 P. 94.

01. Gibbons v. Joseph Gibbons Consol.
Min. & Mill. Co. [Colo.] 86 P. 94.

62. Gibbons v. Joseph Gibbons Consol.
Min. & Mill. Co. [Colo.] 86 P. 94. In an ac-
tion to have- a bill of sale of shares of stock
declared a mortgage, parol evidence Is ad-
missible to deny recitals that the plaintiff
was afraid that a sale of the stock pursu-
ant to authority given by a previous assign-
ment by him would not produce enough to
pay the debt and that he feared a deficiency
Judgment, and also to deny receipt of a cash
consideration recited in the bill of sale. Id.
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In this connection, evidence of the value of the property as compared with the

amount of the indebtedness is admissible and is frequently a controlling factor.''^

Kinds.—A mortgage executed for money borrowed to pay a mortgage for the

purchase price of the property, and to procure additional material after the property

was acquired, is not a purchase-money mortgage,"''

§ 2. Subject-matter. What may le mortgaged.^^—In many states crops to

be grown in the future are mortgageable,"* providing the parties have in mind the

particular land upon which the crops are to be grown."^ So also, future earnings

may be mortgaged."^ In New York a mortgage of after-acquired property is void "°

in so far as it professes to cover such property,'" as to general creditors.

Title and interest of mortgagor.'''^—The mortgagor must have some title or in-

terest in the property mortgaged '^ other than that of a mere bailee ''^ or lessee.'"*

One raising crops upon another's land upon shares has a mortgageable interest in

the crop.'^ A married woman may generally mortgage her separate statutory prop-

erty.'" A mortgagor may become estopped to. deny his title."

63. In determining question of sale or
mortgage, evidence of offers of third per-
sons to purcliase at a price in excess of that
stated in the "bill of sale" is admissible.
Gibbons v. Joseph Gibbons Con sol. Min. &
Mill. Co. [Colo.] 86 P. 94, Where stock worth
$27,800 was given in satisfaction of indebted-
ness of $3,500, held a mortgage. Collins v.

Denny Clay Co., 41 Wash. 136, 82 P. 1012. See,

also, Harris v. Staples [Tex. Civ. App.] 13
Tex. Ct. Rep. 988, 89 S. W. 801.

64. Nicholson V. Aney, 127 Iowa, 278, 103
N. W. 201.

05. See 5 C. L. 575.

ee. Mortgage upon crops to be grown in
the future may be valid. Reeves & Co. v.

Sheets [Okl.] 82 P. 487. A mortgage on crops
to be raised on the mortgagor's lands during
a specified yea.r and "each succeeding year,"
and duly recorded in the county in which the
mortgagor resides and where the crops are
to be raised, is valid. Winston v. Farrow
[Ala.] 40 eo. 53.

67. McDavid v. Phillips [Tex.] 15 Tex. Ct.
Rep. 962, 94 S. W. 1131; afg. 15 Tex. Ct. Rep.
488, 94 S. W. 1129. Mortgage covering suc-
ceeding crops of succeeding years, it being
agreed that if the mortgagor failed to cul-
tivate described land, mortgage should cover
land cultivated by him, held void as to cred-
itors. Id.

68. Under the Iowa Code the owner of a
threshing machine may mortgage the future
earnings of the same and the mortgagee
may hold such earnings as against the la-
borers employed in running such machine,
provided the intention of the mortgagor to
mortgage all the earnings of the machine.
Including the wages of the employes, is
clearly shown by the chattel mortgage, and
the description of the machine is sufficiently
definite, and the time and place within
which the earnings are to accrue are suffi-
ciently specific to give subsequent purchasers
or claimants notice that the same are so
mortgaged. Flanders v. French [S. D.] 106
N. W. 54.

69. New York law. In re Marine Const.
& Dry Docks Co. [C. C. A.] 144 F. 649.

70. A chattel mortgage otherwise valid is
not rendered void because it professes to in-
clude property that may be subsequently ac-
quired. Skilton V. Codington [N. T.] 77 N. B.
790, rvg. 105 App. Div. 617, 93 N. T. S. 460.

71. See 5 C. L. 575.
NOTE. A cliattel mortgage may l>e given

to a trustee In trust for l>eneficiary credit-
orsi Instead of the mortgage being given di-
rectly to the beneficiaries, it may be made to
a trustee to secure obligations not held by
the trustee. Bagg v. Jerome, 7 Mich. 145;
Adams v. Niemann, 46 Mich. 135; Walker v.

White, 60 Mich. 427; Warner v. Littlefield,
S9 Mich. 329; Krements v. Howard, 109 Mich.
466. "W^hen each creditor's debt is specified in
a mortgage running to a mortgagee trustee,
each creditor may enforce his claim under
such a mortgage, and the transfer may be
treated the same as separate simultaneous
mortgages of the different creditors. Walker
V. White, 60 Mich. 427. A chattel mortgage
given to a trustee for the benefit of several
creditors is valid, although the mortgage did
not state it was so given, but this was shown
by a separate written -agreement. Gore v.

Ray, 73 Mich. 385.—From Hammon's Mich.
Chattel Mortgages, p. 92.

72. A mortgagor cannot create a lien upon
property which he does not own at the time
and in which he afterwards acquires no in-
terest. Reeves & Co. v. Sheets [Okl.] 82 P.
487. Evidence held suflScient to warrant sub-
mission to the jury of question whether orig-
inal owner made title of sale to mortgagor
and whether he authorized mortgage. Car-
son V. Dewar, 115 Mo. App. 673, 92 S. W. 723.

73. First Nat. Bank v. Mcintosh & P. Live
Stock & Commission Co. [Kan.] 84 P. 535;
Gilbert Book Co. v. Sheridan, 114 Mo. App.
332, 89 S. W. 555.

74. Wetzel v. Deseret Nat. Ba-nk [Utah]
83 P. 570.

75. Bourland v. McKnight & Bro. [Ark.]
96 S. W. 179. The interest of a cropper in
his share of the crops, which under the con-
tract should be the property of the landlord
until the conditions of the lease were com-
plied with, may be mortgaged. Lyon v. Phil-
lips [S. D.] 108 N. W. 554.

76. So held in Florida where mortgage
was given to secure the payment of money
used for the benefit of such property and her
husband joined in the mortgage and bound
himself personally to pay. Mercantile Bxch.
Bank v. Taylor [Fla.] 41 So. 22.

77. Mortgagor held estopped to deny that
he held title at time of execution of mort-
gage; tried to claim transaction whereby he
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Description of propertyj^—^If at the time of the execution of the mortgage the

]5arties tliereto linderstood what property it covered,'" a faulty description can only

be taken advantage of by innocent third persons,*" and even as against thera a faulty

description is sufficient if the mortgage contains such description as would lead to

the identification of the chattels intended to be mortgaged on reasonable inquiry,*^

and a subsequent piirchaser attempting to take advantage of a faulty description

must prove his good faith.*= Actual delivery of the chattels to the mortgagee ^'^ or

his agent ** will cure a defective description as against third parties subsequently

acquiring rights in the property.

The qiiestion o'f what is covered by the description is largely one of intent.""

To be construed to cover after-acquired property, the language of the mortgage must
aptly and clearly indicate such a purpose/" and beiag so intended, the mortgagee
may waive his rights thereunder.*'

acquired possession was a conditional sale.
American Soda Fountain Co. v. Blue [Ala.]
40 So. 21S. See Estoppel, 5 C. ft. 1285.

78. See 5 C. L. 575.
70. Rudisell v. Jennings [Ind. App.] 77 N.

E. 959, rehearing denied, 78 N. B. 263. De-
scription, "Two Jersey cows, three and Ave
years old; three work horses, age eight and
nine years; one farm wagon," sustained. Id.

Complaint held to warrant foreclosure sale
of work horses. Id. See, also. South Omaha
Nat. Bank v. Stewart [Neb.] 106 N. W. 969.

IllnHtratlons ; As bet^veen parties or as
against one having notice of mortgage de-
scription: "One bald-faced mare five years
old, weight about 1,400 pounds, and one
black mare seven years old, weight 1,200
pounds, in possession of the mortgagor, held
sufficient. Longerbeam v. Huston [S. D.] 105
N. "W. 743. Mortgage on part of herd of cat-
tle held not void between parties, though
there had been no selection or delivery.
South Omaha Nat. Bank v. McGillin [Neb.]
108 N. W. 257.

SO. South Omaha Nat. Bank v. Stewart
[Neb.] 106 N. W. 969.

81. South Omaha Nat. Bank v. Stewart
[Neb.] 106 N. W. 969. It Is suflicient if it

contains enough to so direct the mind of the
searcher of the record to facts from which
he was to" ascertain the property with rea-
sonable certainty. Westinghouse Co. v. Mo-
Grath [Iowa] 108 N. W. 449. Mortgage must
disclose property in existence which is the
proper subject of contract, or give a descrip-
tion by which the thing in contemplation of

the parties could be identified at that time.
McDavid v. Phillips [Tex.] 15 Tex. Ct. Rep.
962, 94 S. W. 1131, afg. 15 Tex. Ct. Rep. 488,

94 S. W. 1129.
Illustrations: Description, "Fifty head of

registered Hereford cows and heifers; four
head of registered Hereford bulls—all located
on my farm about fifteen miles north of

Vernon. In Wilbarge County, Texas," held

sufficient. Bank of America v. Waggoner [C.

C. A.] 143 F. 53. Mortgage of future earn-

ings of threshing machine. Description held

sufficiently definite. Flanders v. French [S.

D.] 106 N. W. 54. A mortgage on "twelve
acres of cotton" held insufficient. Hampton
v. State, 124 Ga. 3, 52 S. E. 19. In a prosecu-

tion for fraudulent sale by mortgagor in

such a mortgage, held demurrer to indict-

ment should have been sustained. Id. As
against a third person a description as fol-

lows: "Twelve train cars, five tons of train-

car rails, six hundred train car ties, one
thousand pounds of spikes, five hundred min-
ing timbers, and one tipple," held fatally in-
definite. "Wood V. West Pratt Coal Co. [Ala.]
40 So. 959. Mortgage on specified number of
cattle, describing them by age and brands,
and reciting "the above described stock are
in my undisputed possession, free from all

liens and incumbrances, and kept on my
premises," describing them is not void on its

face for uncertainty of description. South
Omaha Nat. Bank v. McGillin [Neb.] 108 N.
W. 257. If it is made to appear, however,
that such mortgage was in fact given nn a
part only of a herd of cattle of the same de-
scription, it is void as to third persons, un-
less there has been a separation or a deliv-
ery of the cattle mortgaged to the mort-
gagee. Id. Mortgage, after reciting that
mortgagors resided in a certain county, de-
scribed property as folloTvs: "Fifteen H. P.
traction engine, Westinghouse make; one
Woods self-feeder main drive belt wagon box
elevator tank pump and hose." Mortgage
further provided that if mortgagor attempted
to remove it from "said county" the mort-
gagee might take possession, the mortgage
was signed by several persons, held insuffi-
cient to impart constructive notice to subse-
quent purchasers. Westinghouse Co. v. Mc-
Grath [Iowa] 108 N. W. 449. Mortgage cov-
ering succeeding crop of succeeding years, it

being agreed that if mortgagor failed to
cultivate described lands mortgage should
cover land cultivated by him, held void as to
creditors. McDavid v. Phillips [Tex.] 15 Tex.
Ct. Rep. 962, 94 S. W. 1131, afg. 15 Tex. Ct.
Rep. 488, 94 S. W. 1129.

82. South Omaha Nat. Bank v. Stewart
[Neb.] 106 N. W. 969.

83. As against attaching creditors. Ot-
tumwa Nat. Bank v. Totten, 114 Mo. App. 97,

89 S. W. 65. The mortgaged property being
in the possession of the mortgagee, a slight
misdescription is not prejudicial. Misde-
scription of brands of cattle. Beaman v. In-
terstate Nat. Bank [Colo.] 85 P. 426.

S4. See Ottumwa Nat. Bank v. Totten, 114
Mo. App. 97, 89 S. W. 65.

85. Mortgage on herd of cattle, descrip-
tion: "Those branded 7X on left side," held
to include those branded 7X on left hip.
Scott V. Llano County Bank [Tex.] 13 Tex.
Ct. Rep. 808, 89 S. W. 749, rvg. [Tex. Civ.
App.] 85 S. W. 301.

86. First Nat. Bank v. Mcintosh & P. I J

Stock & Commission Co. [Kan] 84 P. 535;
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§ 3. Consideration.^^—Like other contracts, a chattel mortgage must be sup-

ported by a consideration,^^ and in this connection an extension of the time for the

paj'ment of the debt,^" or a moral obligation,""^ is sufficient. A mortgage is security

only for such demands as are in the contemplation of the parties at the time,"^ and

to secure future advances it need not specify any particular sum which it is to secure,

but it is sufficient if it contains enough to show that it is to stand as security for

such indebtedness as may arise from future dealings between the parties."^ A mort-

gage to cover future advances includes only such as the parties had in contempla-

tion."' It cannot by subsequent agreement be made to cover advances not originally

contemplated, unless such agreement amounts to a new mortgage.''^ Where a chat-

tel mortgage is executed as collateral security for a balance due on a prior mort-

gage, the prior mortgage is competent evidence to show the consideration for the

subsequent mortgage.""

§ 4. Fraudulent conveyances.^''—In the absence of circumstances raising a

liresumption of fraud, a fraudulent intent must appear."* A mortgage permitting

the mortgagor to retain and sell the property in the ordinary course of trade "" is

Kastnpr v. Fashion Livery Co. [Ariz.] 85 P.
120. Phrase "all the property now used and
hereafter being used in the business," held
insufficient to indicate such a purpose. Id. In
order that a.mortgag-e securing a note should
stand as security for subsequent debts, there
must be an unequivocal agreement to that
effect. Greeson v. German Nat. Bank [Ark.j
95 S. "W. 439. The lien does not cover prop-
erty not in esse or not O'wned by the mort-
"gagor at the date of the contract, unless it

is clear that at such date the parties antici-
pated the acquisition by the grantor of the
very property upon which the lien is sought
to be fixed and foreclosed, and intended that
it should be subject thereto. Mortgage upon
present and future crops held not to cover
crops on lands'not owned or held by him at
tlie time of the mortgage and which he did
not contemplate cultivating. McDavid v.

Phillips [Tex.] 15 Tex. Ct. Rep. 962, 94 S. W.
1131, afg. 15 Tex. Ct. Rep. 488, 94 S. W. 1129.

87. "Where a note pledged certain prop-
erty as security, and provided that, if the
note was not paid and the property sold, the
payee might at its election apply the surplus
over the amount required to pay the note to

any other indebtedness. The property was
sold by the trustee in bankruptcy of the
maker of the note and the purchaser paid
the note and received it from the payee
marked paid. Held the payee in the note
waived any lien it riiight have otherwise
lia.d on the property as security for an in-
debtedness of the maker contracted after the
note was made. Greeson v. German Nat.
Bank [Ark.] 95 S. W. 439.

SS. See 5 C. L. 676.

S9. Mortgage by married woman on sep-
arate property held supported by a sufficient
consideration, it securing her husband's ob-
ligation to pay the debt and the mortgagee
being given possession of the property. Mer-
cantile Exch. Bank v. Taylor [Fla.] 41 So. 22.

90. Martin Bros. & Co. v. Lesan [Iowa]
105 N. W. 996.

91. Mortgage given to secure payment of
dormant and unenforceable Judgment, held
valid. Brown v. Akeson [Kan.] 86 P. 299.

92. Winston V. Farrow [Ala.] 40 So. 53.

93. Winston v. Farrow [Ala.] 40 So. 53.

Mortgage reciting that it was given to se-
cure a certain sum and "and all other sums
due [the mortgagee] prior to the payment
hereof," sums due tlie mortgagee at any time
before the payment of the particular debt
mentioned will be construed as within the
terms and protection of the mortgage, but
debts accruing to the mortgagee after the
payment of the particular debt are not
within the provisions of the mortgage. Id.

04, 95. Wright v. Voorhees [Iowa] 108 N.
W. 758.

98. Winston v. Farrow [Ala.] 40 So. 53.

97. See 5 C. L. 576, also Fraudulent Con-
veyances, 5 C. Li. 1556.

98. The fact that a mortgage is made on
$18,000 worth of property, to secure a debt
of $4,400, is not of itself sufficient to estab-
lish a fraudulent intent in the execution of
the mortgage. Mercantile Exch. Bank v.

Taylor [Fla.] 41 So. 22. Mortgage by mar-
ried woman of separate property held not
fraudulent, it not appearing what was the
extent of the indebtedness of the married
woman "vvhicli could be charged in equity
upon her separate statutory property, nor how
Wright V. Texas Moline Plow Co. [Tex. Civ.
App. Div. 617, 93 N. Y. S. 460. Mortgage giv-
taken subject to rights of first mortgagee,

99. Rev. St. 1895, art. 2548, construed.
Wright V. Texas Moline Plow Co. [Tex. Civ.

App.] 13 Tex. Ct. Rep. 924, 90 S. W. 905;
Fleisher v. Hinde [Mo. App.] 93 S. W. 1126;
Fourth Nat. Bank v. Camden Lumber Co., 142
F. 257; Locke v. New England Brick Co. [N.
H.] 63 A. 178. Rule applies to a mortgage
of after-acquired property. Laws 1901, p. 554,
c. 66, authorizing a corporation to mortgage
after-acquired property, construed. Id. Re-
cital that mortgagor was doing a general
manufacturing business and that the mort-
gage was given to secure money borrowed
for the purposes of its business, held not to
authorize mortgagor to sell or use property
and apply proceeds to its general use. In re
Marine Const. & Dry Dock Co. [C. C. A.] 144
F. 649. "Immediate possession" means as
soon as may be with reasonable dispatch un-
der the circumstances. B>-ockhurst v. Cox
[N. J. Eq.] 64 A. 182.
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generally held to be fraudulent as to creditors, unless the gross proceeds of the sale ^

are to be applied to the payment of the mortgage debt,° or some prior lien on the

property,^ or to the acquisition of property to take tlie place of that sold,* and, not

being expressed, it would seem that a provision for an accounting might be pre-

sumed.^ A mortgage being void as against the mortgagor's creditors, the latter may
compel the mortgagee to account for the value of the goods taken by him under the

mortgage, though the goods were taken before the creditors could enforce their

claims."

§ 5. The bisirnment. Form, execution, and dclivfrj/.''—In most states the

mortgagor's wife must sign mortgages of exem.pt property,' and failing to do so, a

• ratification by her will not be allowed to relate back so as to prejudice the rights of

intervening creditors, lienholders, or purchasers." A delivery to the party bene-

ficially interested is sufficient, at least in equity, as between the parties.'^" In some

states it must aj^pear from the mortgage that a full, true, perfect, and complete copy

of the mortgage was delivered to the mortgagor,^^ and the fact of such delivery being

stated in the mortgagor's acknowledgment, it is deemed prima facie evidence of such

delivery.^2 The facts being undisputed, the question of delivery becomes one of

law for the court. ^^ Under laws of Arkansas, omission of a seal from a mortgage

made by a business corporation is not fatal to its validity.'-* Mortgage claims against

an insolvent corporation should be evidenced, not only by acts of mortgage signed

by the president, but by proof that such otiieer was duly authorized by the board

of directors to execiite the instrument.'-^

Alteration, reformation, and construction.^^—The general rules as to the re-

formation and alteration of instruments apply. '^'^ In construing a mortgage, the in-

tention of the parties as expressed in the mortgage governs, but, in ascertaining that

intention, the situation of the parties at the time of the execution of the mortgage

t. Mortgage of retail stock, mortgagor be-
ing permitted to seH and use surplus after
deducting expenses of carrying on business
in replenishing stock, lield void. Skilton v.

Codington [N. T.] 77 N. E. 790, rvg. 105 App.
Div. 617, 93 N. Y. S. 460. Mortgagor being
authorized to sell and account to mortgagee
for such part of the sale price as represents
purchase price at -which stock -was sold to

mortgagor by mortgagee, -which price ap-
pears only in an inventory not filed nor at-

tached to the mortgage, is void as to credit-

ors. PfeifCer v. Roe, 108 App. Div. 54, 95 N.

Y. S. 1014.
a. In re Marine Const. & Dry Dock Co. [C.

C. A.] 144 F. 649; Pritchard v. Hooker, 114

Mo. App. 605, 90 S. W. 415. Must account for

the proceeds. Fleisher v. Hinde [Mo. App.]
93 S. W. 1126. Nor does permission given the

mortgagor to sell the mortgaged chattels,

the proceeds thereof to be applied in pay-
ment of the mortgage, render the mortgage
void, because in such case the proceeds of

the sales must be treated as reducing the

amount due on the mortgage, even though
the mortgagor should misapply them or re-

fuse to pay them to the mortgagee. Skilton

V. Codington [N. Y.] 77 N. E. 790, rvg. 105

App. Div. 617, 93 N. Y. S. 460. Mortgage giv-

ing mortgagor right to use and sell, provis-

ion: "provided always that the security of

said bonds shall not thereby be In any wise
reduced or impaired," held insufficient to

render mortgage valid. In re Marine Const.

& Dry Dock Co. [C. C. A.] 144 P. 649.

3. In re Marine Const. & Dry Dock Co.
[C. C. A.] 144 F. 649.

4. In re Marine Const. & Dry Dock Co.
[C. C. A.] 144 F. 649. Ne-w York la-iv consid-
ered. In re Burnham, 140 F. 926.

5. So held -where there -was a provision
requiring the mortgagor "to keep the stock
up to its present standard and not permit
the same to run down. Fleisher v. Hinde
[Mo. App.] 93 S. W. 1126.

0. Pfeiffer v. Roe, 108 App. Div. 54, 95 N.
Y. S. 1014.

7. See 5 C. L. 577.

8, ». Nicholson v. Aney, 127 lovifa, 278, 103
N. W. 201.

10. Wells V. German Ins. Co., 128 lovra, 649,
105 N. W. 123. -Where mortgage given to se-
cure indebtedness to bank -was .made out tc

the cashier's father, but -was delivered to the
bank, held delivery -was sufficient. Id.

11, 12. Foss V. Van Wagenen [S. D.] 104
N. W. 605.

13. Wells V. German Ins. Co., 128 lo-wa,
649, 105 N. W. 123.

14. Fourth Nat. Bank v. Camden Lumber
Co., 142 F. 257.

ir>. In re Red River Line, 115 La. 867, 40
So. 250.

16. See 5 C. L. 578.
17. Where second mortgage -was advisedly

taken subject to rights of first mortgagee,
held evidence being conflicting the court
would not reform the mortgage so as to

make it absolutely subject to first mortgage.
Nicholson v. Aney, 127 Iowa, 278, 103 N. W.
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and the purpose thereof may be considered if the language is ambiguous.^' So also,

a practical construction placed upon the contract by the parties will be followed.^*

A power to exchange does not embrace a power to sell.^" Express provisions of the

mortgage cannot be altered by parol.^^

Reneival affidavits.^^—As a general rule an affidavit by an agent must swear to

the fact of his agency.^* Only creditors holding legal process authorizing a seizure

of the debtor's property can take advantage of the failure of the holder of a chat-

tel mortgage to strictly comply with the New York statute requiring statements in

renewal to be filed before the expiration of each year.^* The Illinois statute provid-

ing for the extension of chattel mortgages for more than one year applies to mort-

gages in force at its passage,^' and under such statute, extensions for more than a

year are ineffective even for a year as against third persons.^''

§ 6. Filing or recording and notice of title or rights."''—The recording of a

chattel mortgage and the effect thereof are governed by the law of the state where

the property is situated.^^ Where a mortgage is executed upon personal property

between parties residing in one state or territory upon property there situated at the

time of the execution of the mortgage and it is executed, filed or reecrdsd according

to the laws of such state or territory, so that it becomes a valid lien upon the mort-

gaged property in that state or territory as against creditors or purchasers, and the

property is afterwards removed by the mortgagor, without the knowledge or consent

of the mortgagee or the holder of the mortgage, to another state or territory, the

mortgage remains a valid lien upon the property which will be enforced against

creditors of or purchasers from the mortgagor by the courts of the state or territory,

to which the property has been removed, although not filed in the latter state or ter-

ritory, unless the statutes of the latter require foreign mortgages to be filed.** But
where recordation is required to be made in the county where the property is situated,

a recordation there made after the removal of the property to a foreign state is of

201. See Alteration of Instruments, 7 C. L.

115; Reformation of Instruments, 6 C. L. 1279.
l.S. Winston v. Farrow [Ala.] 40 So. 53.

19. "Where chattel mortgagor was to give
mortgagee a real estate mortgage, and upon
the latter being given on less land than
agreed the chattel mortgage was recognized
as an existing liability, held real estate
mortgage was not in fact substituted for
chattel mortgage. Shaw v. Cooke, 97 N. T. S.

235.

20. Cooper v. McKee [Ky.] 89 S. "W. 203.

21. That mortgage was to secure future
advances. Davis v. Carlisle [C. C. A.] 142 F.
106, rvg. 5 Ind. T. 83, 82 S. W. 682.

23. See 5 C. L. 578.
23. Under Rev. St. 1898, § 2315, providing

that a chattel mortgage shall cease to be
valid as against creditors, etc., after the ex-
piration of two years, unless the mortgagee,
his agent, or attorney shall make and file an
affidavit setting forth the mortgagee's inter-
est in the property, the affiant must swear
to the fact of his agency for the mortgagee
and a mere averment describing him as "of
and for" the mortgagee is insufficient. Chick-
ering-Chase Bros. Co. v. "White & Co. [Wis.]
106 N. W. 797.

24. In re Burnham, 140 F. 926.

25. 26. Aultman & T. Maoh. Co. v. Fish,
120 111. App. 314.

ar. See 5 C. L. 578.

28. Oklahoma: To be valid as against ex-
ecution creditors, mortgage must be signed

by two witnesses and filed In the office et
the register of deeds in the county -wH^re
the property at the time is situated. Thaasp-
son V. Crosby [Okl.] 82 P. 643. Under S^se.
Laws Okl. 1897, p. 215, c. 24, § 1, amending
St. 1893, c. 51, § 18, the mortgage must be
filed in the county in which the property
was situated at the time of the eisoutlon of
the mortgage. Tund V. First Nat. Bank
[Wyo.] 82 P. 6.

29. Yund V. First Nat Bank JWyo.] »2
P. 6.

IVote; The majority of decisions take the
View that a chattel mortgage validly exe-
cuted and recorded according to the require-
ments of the state where made is valid in
every state into which the property may be
brought against purchasers or attaching
creditors, unless contrary to some rule of
statutory or common-law policy. ,Parr v.

Brady, 37 N. J. X,aw, 201. Against this view
it may be urged that a recording statute can
have no force outside of the Jurisdiction en-
acting it' and that creditors of a foreign state
having no access to the record cannot be
charged with notice. See Snyder v. Yates,
112 Tenn. 309, 79 S. W. 796. [But see Bank
V. Hill, 99 Tenn. 42] ; Corbett v. Littlefleld, 84
Mich. 30. The answer to this would seem
to be that since by the statute of the state
having jurisdiction of the res the chattel
mortgage passed title good against third
parties, and title should be protected wher-
ever found.—18 Harv. L. R. 145.
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no effect." As a general rule, except as to between the parties thereto,'^ a mort-

gage, so long as it remains unrecorded,'^ is invalid as to subsequent bona Me pur-

chasers, creditors, or lienors,''- '* unless the mortgagee takes possession of the prop-

erty.'' The delivery required is the same as is required in an absolute sale to pass

title as against attackiag creditors." In some states a change of possession is re-

quired in addition to recordation.'^ The New Jersey recording act does not remove

the imputation of fraud which the common law attaches to a chattel mortgage un-

accompanied by change of possession, and while such mortgage may not be void as

to a purchaser with notice, such notice is not chargeable to the purchaser's creditors."

It is not essential that the note secured be recorded." There is a conflict as to

whether the protection of the statutes extends to simple contract creditors.*" Within

the meaning of the recording acts, a purchaser of the mortgaged property subject to

the mortgage becomes a mortgagor.*^ That a creditor did not extend credit on the

faith of property covered by a prior mortgage, which was not recorded tUl after the

credit was extended, does not make the chattel mortgage a valid lien as against the

creditor.** The recordation of the mortgage protects the mortgagee as against sul>

30. Tund V. First Nat. Bank [Wyo.] 82
P. 6.

31. Trustee of bankrupt mortgag-or is not
a party to the mortgage. Clark v. WlUlama,
190 Mass. 219, 76 N. B. 723. Purchase-money
mortgage. Wm. Cameron & Co. v. Jones
[Tex. Civ. App.] 90 S. W. 1129.

33. Rev. Laws, o. 198, § 1, construed. Clark
V. Williams, 190 Mass. 219, 76 N. B. 723. Un-
der Gen. St. 1901, § 4244, there being no
change In possession, an unrecorded mort-
gage is void only while withheld from rec-
ord, and whenever recorded will from and
after that time be valid. Toungberg v.

Walsh [Kan.] 83 P. 972. First to receive
and record a valid mortgage is entitled to
priority. Nicholson v. Aney, 127 Iowa, 278,
103 N. W. 201. "Immediate recording" means
as soon as may be with reasonable dispatch
under the circumstances. Unexplained delay
for sixteen days fatal. Brockhurst v. Cox
[N. J. Bq.] 64 A. 182.

33, 34. Code 1896, 5 1009. Grimmer v.

Nolen [Ala.] 40 So. 97. One extending credit
to a debtor before the recordation of the
mortgage takes prior thereto. American
Book Co. V. Baker [Mo. App.] 95 S. W. 957.
Garnishment lien held superior to that of
unrecorded mortgage. Thatcher v. Jeffries
[Tex. Civ. App.] 14 Tex. Ct. Rep. 33, 91 S.

W. 1091. Subsequent mortgagee having no
notice or knowledge of prior mortgage at
time of execution of his mortgage Is not
liable to prior mortgagee for conversion,
though he had knowledge of prior mortgage
at the time of taking possession. Grimmer v.

Nolen [Ala.] 40, So. 97. Pledgee held to have
prior lien over mortgage of which he had
neither actual nor constructive notice. Swee-
ney V. Taylor Bros. [Tex. Civ. App.] 14 Tex.
Ct. Rep. 696, 92 S. W. 442. Registration is

constructive notice to subsequent purchaser
at execution sale. Howard v. Deens, 143 Ala.
423, 39 So. 346.

3.'>. Rev. Laws. c. 198, § 1, construed. Clark
V. Williams. IflO Mas-s. 219, 76 N. B. 723. Mis-
souri law. First Nat. Bank v. Connett [C. C.
A.] 143 f; 33. The taking of immediate pos-
session is made a prerequisite to the valida-
tion of an unrecorded chattel mortgage. Five
months' delay held fatal. Pryor v. Gray [N.
J. Eq.] 62 A. 439.

7 CuiT. Law— 41,

36. Clark v. Williams, 190 Mass. 219, 76
N. B. 723. Where chattels were in the pos-
session of a third person, mere delivery of
mortgage without more does not constitute
a constructive delivery of the property. Id.

37. There being no change of possession
In a purchase of cattle, a mortgage given by
the buyer Is not, even though recorded, con-
structive notice to purchaser or subsequent
Incumbrancers of the cattle covered thereby.
Martin Bros. & Co. v. Lesan [Iowa] 105 N. W.
996.

38. Fidelity Trust Co. v. Staten Island Clay
Co. [N. J. Eq.] 62 A. 441.

39. A note being secured by a recorded
bill of sale, absolute in form, it is not nec-
essary that the note be recorded. Greeson v.
German Nat. Bank [Ark.] 95 S. W. 439.

40. Kansas: "Creditors" include only
those who have some specific lien upon or
right to the mortgaged property and do not
embrace mere general creditors. Gen. St.

1901, § 4244, construed. Toungberg v. Walsh
[Kan.] 83 P. 972.

Mi.ssoiiTl: A chattel mortgage first comes
Into existence, as a mortgage, as to general
creditors when it is recorded or when the
mortgagee takes possession. First Nat.
Bank v. Connett [C. C. A.] 142 F. 33.

New York: Failure to record renders the
mortgage void as to simple contract credit-
ors whose claims accrued prior to record-
ation. [Laws 1897, p. 536, c. 418, § 90] (Skll-
ton V. Codington [N. Y.] 77 N. B. 790, rvg.
105 App. Div. 617, 93 N. T. S. 460), though
such creditors may not be entitled to attack
the mortgage for fraud until they have re-
duced their claims to Judgment (Id.). A
creditor whose claim existed at the time the
mortgage was given Is, on subsequently, ob-
taining judgment, entitled to attack the
mortgage for failure to record. -Brockhurst
V. Cox [N. J. Bq.] 64 A. 182.

41. Provision, providing that unrecorded
mortgage shall be void as against creditors
of mortgagor, construed. Fidelity Trust Co.
V. Staten Island Clay Co. [N. J. Bq.] 62 A.
441.

42. Wardlaw v. Troy Oil Mill [S. C] 54

S. E. 658.



643 CHATTEL MOETGAGBS § 7. 7 Cur. Law.

B'equent purchasers, creditors, or lienors.** Eeeordation not being required, it is not

negligence not to record, though an opportunity is afrcyded to so do.**

Notice of title or rights.*^—Valid recordation *" of a valid mortgage *^ is equiva-

lent to actual notice.** In most,*^ but not all,^" states, actual, open, and notorious

possession by the mortgagee is Just as efficacious as filing. So also, where there are

circumstances sufficient to put one on inquiry, he is bound by the facts -which such

inquiry would have disclosed.^^ The doctrine of caveat emptor applies to purchasers

in open market.^^ A chattel mortgagee relying on actual notice has the burden of

proving such notice.'^'

Where issue was whether buyer had notice of mortgage, evidence of state-

ments made by the seller to the buyer at the time of sale, showing that the third

person had a mortgage on the property, is admissible,^* while evidence of state-

ments by the seller to others not in the presence of the buyer are inadmissible.^"

railure to renew by iiling a copy with statement of mortgagee's present interest

does not invalidate between the parties or as to general creditors.^"

§ 7. Title and ownership.^''—The general rule, following the common law, is

tliat the mortgagee takes the legal title subject to be defeated upon the performance

of the eonditions,^^ but the courts are not all in harmony with this rule.''^ Upon
default of the mortgagor, the legal title to the mortgaged chattels vests absolutely

in the mortgagee,"" and a subsequent tender of the amount due does not operate to

revest title ia the mortgagor,"^ the latter's sole remedy being a bill in equity to re-

43. Lien of duly recorded mortgage Is

Buperior to that of a purchaser at execution
sale against the mortgagor, under an exe-
cution issued after the registration of the
mortgage. Howard v. Deens, 143 Ala. 423,

39 So. 346. Recorded trust deed on crop to
be raised on rented farm held superior to a
subsequent arrangement between the land-
lord and the mortgagor's wife, whereby the
rent contract was changed without the mort-
gagee's knowledge, so that part of the land
leased to the mortgagor was leased to his
wife. Brown v. Matthews [Miss.] 40 So. 66.

Chattel mortgage being duly filed, rights of

assignee cannot be affected by any subse-
quent act of the mortgagor or mortgagee or
by clerk's failure to make proper entries or
keep paper in its proper place. Texas law
considered. Bank of America v. Waggoner
[C. C. A.] 143 F. 53.

44. First Nat. Bank v. Baird [C. C. A.]
141 P. 862.

45. See 5 C. L. 580.

40. An unauthorized registration of the
mortgage is not constructive notice of its

existence. So held where affidavit of good
faith was not signed and sworn to by mort-
gagee. Pub. St. 1901, c. 140, § 6, construed.
Tisdale v. John H. Pray Sons Co. [N. H.] 62
A. 168.

47. Recordation of mortgage executed by
married woman alone held not constructive
notice in the absence of a showing of facts
authorizing its execution by the wife alone.
Sweeney v. Taylor Bros. [Tex. Civ. App.] 14
Tex. Ct. Rep. 696, 92 S. W. 442.

48. Hirsch & Co. v. Beverly [Ga.] 54 S. B.
678.

49. Beaman v. Interstate Nat. Bank
[Colo.] 85 P. 426. Where mortgagee of
cattle notified owner of pasture that cattle
were not to be removed without instructions
from the mortgagee, held mortgagee was in
actual possession. Id.

50. Under a trust deed to secure creditors,
fact that trustee was in possession held in-
sufficient to protect him against creditors
of mortgagor. Thompson v. Crosby [Okl.]
82 P. 643.

61. Where mortgagor was equally well
known by two names, held recordation of -

mortgage executed by him in one name was
notice to a subsequent mortgagee in a mort-
gage executed by the mortgagor in his other
name. Brayton v. Beall [S. C] 53 S. E. 641.

52. Schmidt v. Rankin, 193 Mo. 254, 91
S. W. 78. One purchasing in the open mar-
ket cattle mortgaged by an instrument duly
recorded, and describing the cattle only by

]
brand and location in a certain pasture,
takes subject to the mortgage, though there
were other cattle having the same brand in
existence at the time the mortgage was exe-
cuted, and the mortgagee took no steps to
have the mortgaged cattle further branded.
Id. The fact that a purchaser of horses sub-
ject to a chattel mortgage bought them at
a sale stable does not add anything to his
title.. Cooper v. McKee [Ky.] 89 S. W. 203.

53. Code 1897, § 2906, construed. Martin
Bros. & Co. V. Lesan [Iowa] 105 N. W. 996.

54. 55. Ard V. Crittenden [Ala.] 39 So. 675.

66. In re Cutting, 145 F. 388.

6T. See 5 C. L. 580.
68. Gore v. Glover, 97 N. T. S. 969; Schaf-

fer V. Castle [Ind. T.] 91 S. W. 35.

69. In Oklahoma a chattel mortgage does
not convey title to the mortgaged property,
but only creates a lien thereon. Litz v.
Exchange Bank [Okl.] 83 P. 790.

eo. Schaffer v. Castle [Inl. T.] 91 S. W.
35; Cartier v. Pabst Brewing Co., 98 N. T.
S. 516.

61. Most of the states hold that a tender
after default and possession by the mort-
gagee is not sufficient to divest title. Schaf-
fer V. Castle [Ind. T.] 91 S. W. 35
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doem/^ though this rule does not apply in those states where the legal title does not

pass to the mortgagee."^ Where a chattel mortgage creates no lien upon after-

acquired property, it may contain an executory contract that title to such after-

acquired property shall pass to the mortgagee, and where a mortgage contains such

a provision, title passes to the mortgagee when the after-acquired property is deliv-

ered to him by the mortgagor, and not until such delivery is made.** As a general

rule the mortgagee takes the same and no better title than the mortgagor had,"'' and

.

takes subject to prior liens of which he had notice or knowledge.""

§ 8. Right of possession.^''—In order to protect his rights after default, mort-

gagee must take actual possession of the property.*^* A provision authorizing the

mortgagee to take possession of the mortgaged property on condition broken suffi-

ciently empowers the mortgagee to enter the mortgagor's preniises and take the

property, providing that he does so without committing a breach of the peace,"" and

he may, under such a provision, upon condition broken, lawfully enter the mort-

gagor's home, although he has been forbidden so to do, and remove the propei-ty,

providing no resistance is made and the entry is peaceable,^" but, in order to render

the entry and taking unlawful, it is not necessary that physical force he used."- A
mortgagee taking possession of the property under a stipulation making it lawful

for him to do so when he shall deem tlie security unsafe must show that he acted

in good faith where that fact is in issue. '^ The mortgagor voluntarily surrendering

possession to the mortgagee, taking a receipt reciting that the chattels wore taken

for storage, cannot obtain repossession without tendering the amount of the indebt-

edness in an equitable action.'* It is verj'' generally held that where a mortgagor of

a chattel has been left and continiies in the possession and control of the chattel, and

has done nothing to question or jeopardize the mortgagee's right, a demand is nec-

essary before an action to recover the property can be maintained at the mortgagor's

expense.''* This right to a demand, however, may be waived or forfeited, and is not

required where defendant has acted inconsistent with the mortgagee's rights or Ijy

his actions shown that a demand would be futile.'^ While property acquired after

a mortgage is delivered does not pass to the mortgagee as against attaching creditors

and subsequent vendees and mortgagees, yet a provision in a mortgage that it shall

cover after-acquired goods operates as an executory agreement that such goods shall

be holden by the mortgagee as security, when acquired by the mortgagor, and the

mortgagee may take possession before the rights of third persons intervene.^"

62. Schaffer v. Castle [Ind. T,] 91 S. W.
35.

63. In Oklahoma a mortgagor has the
right to pay the indebtedness secured by the
mortgage and extinguish the lien at any
time before the property is sold by the
mortgagee. Litz v. Exchange Bank [Okl.]

83 P. 790.

64. Netzorg v. National Supply Co., 7

Ohio C. C. (N. S.) 461.

65. Bourland v. McKnight & Bro. [Ark.]

96 S. W. 179.

66. See post, § 9,. Liens and Priorities.

67. See 5 C. L. 580.

6S. Mortgage evidenced by bills of sale

duly recorded. After default, mortgagee
took possession of room containing' mort-
gaged goods, paid rent, etc., held in actual
possession. Sloan v. National Surety Co., 97

N. Y. S. 561.

69, 70. Bordeaux v. Hartman Furniture
& Carpet Co., 115 Mo. App. 556, 91 S. W. 1020.

71. Where mortgagor rorbade mortgagee
to enter, but latter did so while mortgagor
v/as absent and removed the property

against the protest of mortgagor's wife, held
an unlawful trespass. Bordeaux v. Hartman
Furniture & Carpet Co., 115 Mo. App. 556,
91 S. W. 1020.

72. Oppenheimer v. Moore, 107 App. Dlv.
301, 95 N. Y. S. 138. That the proprietor of
a lodging house is about to be ejected for
nonpayment of rent warrants the mortgagee
of his furniture in deeming himself unsafe.
Slyfleld V, "Willard [Trash,] S6 P. ZS2.

73. De Luca v. Archer Mfg. Co., 97 N. Y.
S. 1026. And consequently, one of which the
municipal court of New York City has no
Jurisdiction. Id.

74. Smith & Co. v. French [N. C] 53 S.

B. 435.

75. Smith & Co. v. French [N. C] 53 S. E.
435. So held where mortgagee told mort-
gagor he would have to have some money
or the property and the mortgagor replied,

"If you get it you will have to get it by the
law." Id.

76. V,"a3Serman v. McDonnell, 190 Mass.

326, 76 X. B. 959.



64-1 CHATTEL MOETCxAGES § 9. 7 Cut. Law.

§ 9. Liens and priorities; waiver.''''—Except as between the parties and as

against general creditors,'* the lien of a mortgage upon after-acquired property dates

from the taking of possession by the mortgagee.'* A mortgage on part of a herd

of cattle of the same kind and description gives the mortgagee the right of selec-

tion/" and, when he has exercised that right, the lien of the mortgage attaches and

will prevail over all after-acquired interests in the mortgaged property." When two

mortgages are executed on parts of the same herd of cattle, the mortgagees have an

equal right of selection, and the one first exercising that right is entitled to the pos-

session of the cattle so selected by him to the exclusion of the rights of the other, if

need be.^^ If, however, the mortgagee in such mortgage transfers the same to a

third party, and afterwards takes a second mortgage on the same description of prop-

ert)', he takes his -right of selection subject to the right so transferred to the first

assignee.*^

Duration of the mortgage lien.^*—Where the mortgaged property remains in

the possession of the mortgagor, the latter cannot destroj' the mortgagee's lien, as

between themselves, by attaching the mortgaged property to real estate.*" In some

states the duration of the mortgage lien is limited b}'' statute.*"

Oonflicting Kens.^''—The mortgagee takes subject to liens given priority by law

and of which he has notice or knowledge.** The lien of a purchase-money mortgage

given by a tenant on property taken onto the leased premises is prior to the land-

lord's lien for subsequently accruing rent.** The mortgagor being permitted to retain

possession and use the chattels, authority is imp'i2dly conferred upon him to have

necessary repairs done upon the chattels,*" and llie lien of an artificer for repairs

77. See 5 C. L. BSl.
78. The mere fact that a person Is a

creditor Is not enough. He must have a
claim upon the goods before the mortgagee
takes possession, either by attachment or by
a seizure upon an execution. "Wasserman v.

McDonnell, 190 Mass. 326, 76 N. E. 959.

79. Under the law of Ohio. In re Nat.
Valve Co., 140 P. 679; First Nat. Bank v.

Mcintosh & Peters Live Stock Com. Co.

[Kan.] 84 P. 535.

80. 81, 82, 83. South Omaha Nat. Bank v.

McGillin [Neb.] 108 N. "W. 257.

84. See 5 C. L. 581.

P.'. "Wm. Cameron & Co. v. Jones [Tex.
Civ. App.] 90 S. "W. 1129.

S6. Under Civ. Code, § 3865-3867, as
against creditors of the mortgagor, the time
fixed in an extension affidavit for the matur-
ity of the debt, as required by § 3866, makes
the utmost limit for the operation of the
mortgage lien, and the mortgagee is not en-
titled to 60 days thereafter in which to fore-
close. Rosenbaum Bros. & Co. v. Ryan Bros.
Cattle Co. [Mont.] 84 P. 1120.

87. See 5 C. L. 581.
88. Landlord's lien or the lien of a seller

under a contract to sell, the contract pro-
viding that if the buyer defaulted he should
be deemed a tenant, held superior to lien of
mortgagee on crops of tenant, the mortgage
being given to secure advances of supplies
made during the tenancy. Bedford v. Gar-
trell [Miss.] 40 So. 801. The tact that the
mortgaged property was in the possession of
a third person at the time of the execution
of the mortgage renders mortgage lien in-

ferior to such possessor's rights. 'Wood v.

West Pratt Coal Co. [Ala.] 40 So. 959. Mort-
gagee takes subject to rights of pledgee in

possession. Ottumwa Nat. Bank v. Totten,
114 Mo. App. 97, 89 S. W. 65. Rights of
pledgee not In possession are subordinate
to those of a subsequent mortgagee. Cotton
V. Arnold [Mo. App.] 95 S. "W. 280. See
Pledges, 6 C. L. 1065. Where defendant pur-
chased a portion of a cotton crop covered
by a chattel mortgage, and the cotton pur-
chased was evidenced by warehouse receipts
issued to the mortgagor, such receipts and
the registration thereof were sufficient to

charge defendant with notice that the cotton
had been raised by the mortgagor and his
tenants, and was subject to the lien. D. P.

Haynes & Bro. v. Gray [Ala.] 41 So. 615.

Mortgagee held to take subject to condition-
al vendor's rights. Rev. St. 1899, § 3412,

construed, and words "good faith" held not
to apply to subsequent chattel mortgagees.
Gilbert Book Co. v. Sheridan, 114 Mo. App.
332, 89 S. W. 555. When, under a mortgage
providing for future advances, but leaving
it optional "with the mortgagee whether he
shall make them, they are made after he has
been advised that a subsequent mortgage
has been given upon the property, his lien
for such advances will be postponed to that
of the Junior incumbrance. Davis v. Carlisle
[C. C. A.] 142 F. 106, rvg. 5 Ind. T. S3, 82 S.

W. 682. Evidence held sufficient to show
that mortgagees had actual notice of prior
lien. Agne v. Skewis-Moen Co. [Minn.] 107
N. W. 415. Evidence held sufficient to show
that mortgage lien was superior to that of
defendant. Bank of America v. Waggoner
[C. C. A.] 143 F. 53. Mortgage lien held
superior to that of subsequent purchaser.
Rose & Co. V. Woods [Ala.] 39 So^ 581.

89. Arnold v. Hewitt, 128 Iowa 671, 104
N. W. 843.
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done under employment by the mortgagor will have priority over the lien of the

mortgage, although the latter be duly recorded.'^ Where a mortgage is taken sub-

ject to any rights of a first mortgagee, and the first mortgage is invalid, the second

moiigagee is not estopped from asserting its validity."^ In a dispute between two

mortgagees, the statements and recitals in one of the mortgages are not blading upon
the holder of the other, nor admissible in evidence against him."' In order to in-

voke the equitable doctrine of marshalling assets, a junior mortgagee's, or those

claiming under him, hands must be clean."

'Waiver.^^—A mortgagee consenting to a sale by the mortgagor, the purchaser

takes the mortgage divested of the lien of the mortgage,"" also the mortgagee cannot

be heard to claim a lien on the proceeds,"^ consequently, there being no lien, a third

party who has received and applied the proceeds of such sale, acting in good faith

and in the ordinary course of business, will be protected."^ A mortgagee does not

waive his lieu where he consents to a sale of the mortgaged property subject to the

mortgage,"" but a mortgagee authorizing a sale by the mortgagor upon the condition

that the mortgagor turn the proceeds ever to him, a purchaser, having no Icnowledge

of the conditions, is not responsible if they are not complied with.^ Where the mort-

gage has been filed, a purchaser of the property with knowledge of the mortgage and
who agrees to pay the mortgage debt is liable therefor.^ A mortgagee consenting to

the removal of chattels from the state where the mortgage was executed and recorded,

and where the chattels were situated, waives his mortgage lien as against subsequent

lienors.^ Mere acceptance by the mortgagee of property other than that mortgaged
and crediting the same at an agreed price on the mortgage does not show an agree-

ment to release the mortgaged property.* The mortgagee may by an agreement

based upon a consideration waive his lien,' and such an agreement being executed,

the mortgagee cannot repudiate it.* In California the lien of a mortgage on a grow-

ing crop ceases on the removal of the crop from the land on which it grew, unless the

removal is tortious.' The mortgage lien being lost, the mortgagee has no more claim

upon the property than a general creditor.*

90, 91. Ruppert v. Zang [N. J. Law] 62 A-

998.
Note: The distinction between the com-

mon-law lien for repairs and a statutory or
conventional lien for agistment or the like

Is pointed out in Sullivan v. Clifton, 55 N. J.

Law 324, 26 A. 964, 39 Am. St. Rep. 652, 20

L. R. A. 719.—Prom Ruppert v. Zang [N. J.

Law] 62 A. 998.

92. Nicholson V. Aney, 127 Iowa, 278, 103
N. W. 201.

93. Judy v. Buck [Kan.] 82 P. 1104.

94. Purchaser at junior mortgage sale

having actual knowledge of prior mortgage,
and that junior mortgagee obtained posses-
sion by fraud anil deceit, held not entitled

to invoke doctrine. Toungberg v. Walsh
[Kan.] 83 P. 972.

95. See 5 C. L. 681.

oe. Farmer v. Graettlnger [Iowa] 107 N.

W. 170. Mortgage on cattle. Held request
that two notes of mortgagor, one of which
was secured by mortgage, be sent for collec-

tion, that mortgagor was going to ship hlB

cattle about a certain date and would then
pay the notes, held not sufficient to charge
holder of mortgage that cattle to be shipped
were those covered by the mortgage. Id.

97, 98. Farmer v. Graettinger [Iowa] 107
N. W. 170.

99. Trabue v. "Wade [Tex. Civ. App.] 15
Tex. Ct. Rep. 691, 95 S. W. 618.

1. Tucker v. Mann, 124 Ga. 1003, 53 S. B.
504.

2. Trabue v. Wade [Tex. Civ. App.] 15
Tex. Ct. Rep. 591, 95 S. W. 616.

3. As against laborer's lien claimants.
Jones V. Northern Pacific Pish & Oil Co.
[Wash.] 84 P. 1122.

4. Brannen v. Harris [Ala.] 39 So. 721.
Where a mortgagee accepted property from
the mortgagor and credited the same at an
agreed price on the mortgage, proof that a
third person, who had delivered the property
to the mortgagor in a trade for the mort-
gaged chattel, informed the mortgagee that
if he would turn over the property to him
he would surrender the mortgaged chattel
and that the mortgagee refused, did not
show an agreement to release the mortgaged
chattel or to hold the property accepted in
lieu thereof. Id.

B. Agreement between mortgagee of
house and lienor on oxen to transfer their
liens, etc., held mutual promises were a suffi-
cient consideration. Holden & Martin v. Gil-
feather [Vt.] 63 A. 144.

6. Executed agreement as to waiver of
conflicting claims held not affected by at-
tempted repudiation by one of the parties.
Holden v. Gilfeather [Vt.] 63 A. 144.

7. Gates v. Quong [Cal. App.] 85 P. 662.

Removal by virtue of a sale by a landlord
under a power in a lease made part of the
mortgage is not tortious. Id.
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§ 10. Disposal and use of the property lij the rnortgagor.^—A provision-in a

mortgage of a stock of goods that the mortgagor might, until condition broken, "use

and enjoy" the same does not import permission to sell at retail without leave, par-

ticularly where a further provision prohibits sale or removal.^" Permission to the

mortgagor to sell in the ordinary course of retail trade does not of itself invalidate

the mortgage as to subsequent creditors but is evidence of fraud. ^^ Sale of part of

jiroperty by mortgagor does not invalidate mortgage, unless it appears that such

sale ^ras for the Ijeneflt of the mortgagor and was permitted by the mortgagee.^^

The making of a written contract, wherein the mortgagor agrees to sell and deliver

the mortgaged chattels at a future time, and in which the mortgage is contemplated

and the payment or satisfaction thereof provided, is neither malum in se nor mahmi
in prohibitum.^" A person receiving the proceeds of a wrongful sale of mortgaged

chattels is guilty of conversion, though he acted in good faith,^* and the holder of

the mortgage is not barred from proceeding against him by receiving and retaining

a part of such proceeds.'" In a pj-osecution against a mortgagor for selling the

mortgaged property, the defendant may show the illegality of the mortgage. '°

§ 11. Assigninent of the mortgage.'^''—An assignment of the debt carries the

mortgage with it,'^ but does not constitute the transferee the o'wuer of the mort-

gaged property.'" A second mortgagee assigning his mortgage to the first mortgagee

for foreclosure, both mortgages to be paid from the proceeds of the sale, the second

mortgagee has the right to a judicial sale before he can be deprived of his security

without payment of the amount due him,^° and the first mortgagee selling the prop-

erty and taking notes and mortgages for part of the purchase price, he is responsible

to the second mortgagee for money had and received,^' and, as against him, is es-

topped from saying that such notes and mortgages were not money.^^ An assignee

takes only the rights of his assignor,^' and to be protected must notify the mort-

gagor of the assignment.-* An equitable assignee has the right to use the name of

the holder of the legal title to enforce the mortgage at law.^^ An equitable assignee

obtaining possession of the mortgaged property from the holder of the legal title

can set up as a defense to an action of detinue by the mortgagor the outstanding

legal title with ^vhich it connected itself.^" The statutes of Wyoming do not require

the recordation of an assignment in order that it may be valid against subsequent

purchasers or incumbrancers.^^

S. Attaching creditor held entitled to
priority. Gates v. Quong [Cal. App.] 85 P.

6G?.

9. See 5 C. L. 582. As a. fraudulent con-
veyance see ante. § 4.

10, 11. First Nat, Bank v. Stewart [N. M.]
86 P. 622.

IS. In re Cutting. 145 F. 388.

13. Morris v. Persing [Neb.] 107 N. W.
21S.

14, l.T. Farmer v. Graettinger [Iowa] 107
N. W. 170.

18. May show that althougli fair on its

face, was void by reason of being based in

part upon a consideration made illegal by
the anti-trust statute. State v. VS'ilson

[Kan.] 84 P. 737.

17. See 5 C. L. 5S2.

18. An indorsement of unmatured nego-
tiable notes, secured by a duly recorded
mortgage, carries the mortgage with It,

though no assignment is made. First Nat.

Bank v. Baird [C. C. A.] 141 P. 862. The as-

signment of a note secured by a mortgage
operates as an equitable assignment of the

mortgage. Dumas v. People's Bank [Ala.]
40" So. 964. Transfer of notes secured passes
interest in mortgage without formal assign-
ment tliereof. ChanSless v. Globe storage
& Carpet Cleaning Co., 98 N. T. S. 511.

19. Roche V. Dale [Tex. Civ. App.] 15
Tex. Ct, Rep. 832, 95 S. W. 1100.

20, 31, 23. "Wagner v. Wedell [Cal. App.]
85 P. 126.

23. Mortgage on part of herd of cattle,
right to make selection. South Omaha Nat.
Bank v. McGillin [Neb.] 108 N. W. 257.
Under a statute providing that a mortgage
given to secure notes which do not on the
face sliow the fact of such security is ab-
solutely void, the assignee of such, a mort-
gage acquires no rights by taking posses-
sion under it as against mortgagor's as-
signee in bankruptcy. In re Birck & Co.
[C. C. A.] 142 F. 438.

24. Farmer v. Graettinger [Iowa] 107
N. W. 170.

25. 20. Dumas v. People's Bank [Ala.]
40 So. 964.

27. First Nat. Bank v. Baird [C. C. A.]
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§ 12. Payment and discharge."^—As a general rule, a mortgagee seizing the

property and failing to properly conduct the sale, it operates as a Satisfaction of the

debt, but if only a portion of the property is seized, the mortgagor is only entitled

to credit on the mortgage debt to the proportion in value that the property taken

bears to the entire property mortgaged.^" The general rule above mentioned does not

apply, however, where the mortgagee purchases the property under a written consent

of the mortgagor.'" The mortgagor tendering the amount due, he has a right to

demand surrender of the note and mortgage, but the mortgagee has a reasonable

time in which to procure them, and, where the mortgagor then gives notice that he

will not pay, it is unnecessary for the mortgagee to proceed further.'^ Whether a

chattel mortgage given in renewal "or substitution of a prior chattel mortgage op-

erates as a payment and satisfaction of the prior mortgage is a question of fact de-

pending on the intention of the parties.^^ A prior mortgage having been extin-

guished by payment by a subsequent mortgagee, the latter is not entitled to be

subrogated to the rights of the prior mortgagee.^' Where a mortgage given partly

to secure future advances is, as to such advances, subordinate to another mortgage,

payments made by the mortgagor should be applied on the indebtedness superior to

the second mortgage.'*

§ 13. Redemption.''^—After default, neither the mortgagor nor any of his

creditors can maintain an action at law against the mortgagor.'" All that remains

in them is a mere naked equity of redemption which can only be enforced in an

equitable action.'^ In order to avail themselves of this right they must allege and

prove that they were willing and able to pay such amount, or else must prove facts

warrantiug a direction of such payment as a condition of redemption," or that the

mortgagee had by his own act so dealt with the property that it cannot be restored,'"

in which case a personal judgment might be directed against him for the difference

between the amount due and its value.*" All the authorities agree that a mortgagor

cannot, through any device, bargain away his right of redemption at the time of

giving the mortgaoe,*^ and while a mortgagor may release his equity of redemption

to the mortgagee by a subsequent agreement, yet the courts view such agreements

with disfavor, and, if it appear that the mortgagee has taken advantage of the ne-

cessities of the mortgagor, or that the consideration is grossly inadequate, the relea,se

may be disregarded and the original relation held to continue.*^ In an action to re-

deem corporate stock the burden was on defendants to account for dividends paid

141 F. 862. Payment to mortg-agee without
demanding notes, held no protection. Id.

as. See 5 C. L. 582.

39. Green v. Scruggs [S. C] 53 S. B. 612.

SO. Civ. Code 1902, § 3004, construed.
Workingmen'^ Bldg. & Loan Ass'n v. Bp-
stin [S. C] 53 S. B. 952. A receipt exe-
cuted by the mortgagor acknowledging pay-
ment of a certain sum by the mortgagee on
account of the purchase of mortgaged stock
as per inventory, held a sufficient consent in

writing to such a sale. Id.

.31. Spears v. Fields, 72 S. C. 395, 52 S.

E. 44.

32. Daniel Bros. v. Jordan [Ala.] 40 So.

940. Bvidence held insufficient to show that
mortgage on other chattels was taken 'in

satisfaction of other mortgage. Holden v.

Gilfeather [Vt.] 63 A. 144.

33. Nicholson v. Aney, 127 Iowa, 278, 10.?

N. W. 201.

34. Davis v. Carlisle [C. C. A.] 142 F. 106,
rvg. 5 Ind. T. 83, 82 S. W. 682.

35. See 5 C. L. 583.

36. 37, 38, 39. Cartier v. Pabst Brewing-
Co., 98 N. Y. S. 516.

40. Cartier v. Pabst Brewing Co., 98 N.
T. S. 516. Where mortgagee purchased at
foreclosure sale for less than value of prop-
erty, held personal judgment against mort-
gagee and in favor of a'judgment creditor of
the mortgagor for the difference between the
amount of the mortgage indebtedness and
the value of the property was unwarranted.
Id.

41. Collins V. Denny Clay Co., 41 Wash.
136, 82 P. 1012.

42. Collins v. Denny Clay Co., 41 Wash.
136, 82 P. 1013. Where stock worth $27,800
was given in satisfaction of an indebtedness
of $3,500, and only four months was allowed
for redemption, held right of redemption
was not lost. Id.
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on the stock after the transfer, and to establish any disbursements made on account

of it.«

§ 14. , Enforcement, foreclosure, sale.*'''—In the absence of a waiver by the

mortgagor, the mortgagee taking possession by virtue of a power of sale, public no-

tice of the sale is generally required,^^ and the fact that at the time of the sale the

chattels are in the hands of a receiver does not authorize a sale by him without such

notice.*" The taking and sale under statutes requiring such notice means a hostile

taking by virtue of the right to dispossess the mortgagor of his possession and prop-

erty under the power given in the mortgage.*^ Such statutes when providing for a

forfeiture, if not observed, should be strictly construed.''^ Failure of the mortgagee

to sell within a reasonable time,*" and negligence in caring for the property while

in possession,"" does not constitute conversion but merely renders him liable for such

damages as result therefrom, but all parties acquiescing in the failure to sell for a

reasonable time and the mortgagee finally selling, he is only liable for the amount
received at such sale.°^ The mortgagee is not required to sell the mortgaged goods at

the place of seizure.^^ A sale by the mojtgagee on credit does not constitute a con-

version,''^ but only renders him accountable to the mortgagor on the same basis as

if he had received cash."* A sale under a power of sale is not invalidated as against

a purchaser for value by an irregularity in the execution of the power."" A valid

43. Collins v. Denny Clay Co., 41 Wash.
136, 82 P. 1012.

44. See 5 C. X.. B84.
45. Rev. St. 1898, % 2316a, construed.

Bekkedal v. Johnson [Wis.] 107 N. W. 5.

Answer alleging sale without public notice
held to state a defense, it not showing that
the mortgagor had waived the requirement.
Id. Rev. St. 1898, § 2316a, construed, and
held that clause as to selling without notice
was not limited to five day period. Id.

That the clause authorizing a recovery of
$25 as liquidated damages relates only to
sales made within five days after taking
possession without the mortgagor's consent.
Id.

46. Bekkedal v. Johnson [Wis.] 107 N.
W. 5.

47. "Voluntary delivery by mortgagor to
mortgagee is not a "taking" within the
meaning of Laws 1903, p. 172, c. 122. Ham-
mel V. Cairnes [Wis.] 107 N. W. 1089.

48. Laws 1903, p. 172, c. 122, so construed.
Hammel v. Cairnes [Wis.] 107 N. W. 1089.

49. Croze v. St. Mary's Canal Mineral
Land Co. [Mich.] 13 Det. Leg. N. 47, 107 N.
W. 92.

50. Croze v. St. Mary's Canal Mineral
Land Co. [Mich.] 13 Det. Leg. N. 47, 107 N.
W. 92.

Evidence of dnmnge.s: Where logs cov-
ered by a mortgage were mingled with logs
belonging to another, and there was no evi-
dence by which it could be determined what
portion of the logs, which were permitted by
the mortgage to remain on the railways
until they deteriorated In value, were not
covered by the mortgage, and no evidence as
to the amount of certain liens which existed
thereon, the mortgagor's assignee was not
entitled to recover for such alleged deterio-
ration. Croze v. St. Mary's Canal Mineral
Land Co. [Mich.] 13 Det. Leg. N. 47, 107 N.
W. 92.

61. "In the absence of fraud or bad faith,
when the holder of a chattel mortgage.

after default, takes possession of the mort-
gaged property, and without any demand
for an earlier sale from the mortgagor or
subsequent mortgagee, but with the appar-
ent acquiescence of all parties interested,
holds it for several months and then sells
it in accordance with the provisions of the
mortgage, he is accountable for the amount
received therefor at such sale, and is not
accountable for the market value of the
property when taken if such price should
prove to be greater than the price obtained."
Harrison Nat. Bank v. Leslie [Kan.] S3 P.
984.

Note: The above Is copied from the sylla-
bus and is written by the court, the opinion
however shows that there was no allega-
tion in the answer that the property was
held an unreasonable time, no allegation of
fraud or bad faith in holding it and no al-
legation that the mortgagor, or subsequent
mortgagee, ever demanded an earlier sale
under Gen. St. 1901, § 4253. The court says:
"If defendant" [the subsequent mortgagee],
"desired an earlier sale, he could have paid
the debt and have been subrogated to all
the rights of the plaintiff under the mort-
gage, including possession of the property."—See Harrison Nat. Bank v. Leslie [Kan.]
83 P. 984.

52. Where mortgaged logs were mingled
with logs belonging to another, and it would
have been Impossible to have sorted the
logs at the place of seizure, held the mort-
gagee was not guilty of conversion In re-
moving the logs to a lake in the direction
of the market for tne purpose of sorting
and selling them. Croze v. St. Mary's Canal
Mineral Land Co. [Mich.] 13 Det. Leg N.
47, 107 N. W. 92.

53, 64. Croze v. St. Mary's Canal Mineral
Land Co. [Mich.] 13 Det. Leg. N. 47, 107 N.
W. 92.

55. Wasserman
326, 76 N. E. 959.

V. McDonnell, 190 Mass.
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sale being had,' the mortgagor is only entitled to be credited with the net proceeda

thereof.^" In some states, the filing of an afRdaTit " or notice of foreclosure " is

required. Statutes concerning fraudulent conveyances do not apply to sales under

a power in the mortgage."* After default the mortgagee may bring replevin instead

of foreclosing.*"

The legal remedy being inadequate one may foreclose in equity,"^ and while one

of the recognized limitations upon equitable jurisdiction in such actions is that there

can be no litigation of title paramount or hostile to the mortgage,"" still there may
be instances in which the very question to be decided is whether the rights of a de-

fendant are superior or subordinate to those of the mortgagee, and in such cases a

court of equity must logically have the right to decide the question upon- which its

jurisdiction depends."* In some states, foreclosure must be by suit in a court of rec-

ord.'* The legal title remaining ia the mortgagor, the mortgagee upon the mort-

gagor's death, if he has reasonable grounds to apprehend, and in good faith believes,

that the security is about to be lost or materially unpaired, has a right to take pos-

session of the property for the purpose of preserving it, but has no right to sell or

alienate the same until a special or general administrator has been appointed whose

duty it is to protect the interests and rights of the estate.'' In a suit to enforce the

mortgage, the mortgage should be copied in the petition or the effect of the instru-

ment should be set out as in the case of a note.'" As against a demurrer not directed

against this point, it is sufficient if the bUl alleges by inference merely that the

property was within the jurisdiction of the court at the commencement of the suit."

The mortgagor's ownership of the property must be proved."* In Florida, where

the answer sets up a failure of eotisideration, the burden of proving the considera-

56. Where In detinue by a mortgagee
In a mortgage providing for "holding, re-
covery and selling" the mortgaged property,
as well as for attorney's fees, it was shown
that the mortgaged property not sued for

had been sold and applied to the debt, th6
mortgagor was entitled only to be credited
with the net proceeds of the sale, under the
statutory suggestion as provided by Code
1896, § 1477. McDanlel v. Sullivan [Ala.]

39 So. 355.

57. Laws 1903, p. 172, c. 122, requiring

person conducting sale to file In clerk's office

an affidavit containing a description of the
property, the date of sale, etc., held not-

retroactive. Bekkedal v. Johnson [Wis.] 107

N. W. 5; Hammel v. Cairnes [Wis.] 107 N.

W. 1089.
58. Rev. Laws c. 198, 5§ 4-7, requiring a

recordation of the notice of foreclosure, has
no relation to a foreclosure under a power
of sale in the mortgage. Wasserman v. Mc-
Donnell, 190 Mass. 326, 76 N. B. 959.

59. St. 1903, p. 389, c. 415, prohibiting the

sale of merchandise in bulk In fraud of

creditors, has no application to a sale of a
stock of goods under a duly recorded mort-
gage of the stock given for a valuable con-

sideration and free from fraud. Wasserman
V. MoDonneU, 190 Mass. 326, 76 N. B. 959.

60. Municipal Court Act Laws 1902, p.

1533, c. 580, § 139, does not prohibit this

proceeding. Fidelity Loan Ass'n v. Connol-

ly, 95 N. T. S. 576.

61. 62. Lembeck & B. Eagle Brewing Co.

V. Sexton [N. Y.] 77 N. B. 38.

63. Lembeck & B. Eagle Brewing Co. v.

Sexton [N. T.] 77 N. B. 38. Where alleged

hostile title was not in fact so, and claim-

ant claimed that part of the chattels claimed
by the mortgagee was delivered to him after
the mortgage was executed, held, in^view
of the evidence, complaint should not have
been dismissed absolutely; new trial order-
ed. Id.

64. Rev. St. Ohio § 4156-1, requiring chat-
tel mortgages on household goods, wearing
apparel, or mechanics' tools, to be foreclosed
by suit in a court of record, does not apply
where such property Included in a mortgage
Is Insignificant Jn amount as compared with
the value of other property Included there-
in. In re Chadwick, 140 F. 674. The bene-
fits of § 4155-1 of the Revised Statutes, reg-
ulating procedure in the foreclosure of a
chattel mortgage on the necessary house-
hold goods, wearing apparel, and mechanics'
tools of any person or family, are not limited
to married persons or heads of families.
Economy Bldg. & Loan Co. v. Newman, 3
Ohio C. C. (N. S.) 213. Household goods
formerly used by the owner, but temporarily
stored by him with the intention of resum-
ing their use within a reasonable time, do
not lose their character as necessary house-
hold goods within the purview of § 4155-1
of the Revised Statutes. Id.

65. Lltz V. Exchange Bank [Okl.] 83 P.
790. If he sells the property he Is liable
under Wilson's Rev. & Am. St. Okl. 1903, for
double the value of the property. Id.

66. Cooper V. McKee [Ky.] 89 S. W. 203.
67. Tyler v. Toph [Pla.] 40 So. 624.
68. Proof of a sheep owners customary

crop and brand Is prima facie sufficient of
his ownership of sheep bearing the sama
and described thereby in the mortgage.
Manti City Sav. Bank v. Peterson [Utah]
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tion is on the complainant in the bill."' Under Arizona practice a mortgagee may,

in a foreclosure suit, join as party defendant a grantee of the mortgagor, yfho has

assumed payment of the mortgage debt, and recover a deficiency judgment against

him."" In many states a stipulation for attorney's fees for foreclosure is invalid,'^

and even in those states, where such a provision is valid, it cannot be taken advantage

of by a mortgagee whose own neglect has rendered foreclosure necessary.^^ A find-

ing of the execution of "a mortgage of the personal property described in the com-

plaint" sufficiently indicates that the mortgage referred to is the one alleged.'^ The

mortgagor cannot complain of an indefinite description of the mortgaged property

in findings which follow the mortgage.^* Where in foreclosure proceedings the jury

find in favor of the mortgagee without specifically stating the amoimt of the debt

secured by the mortgage, but the uncontradicted evidence showed such debt, the

court may render Judgment for that amount.'" A claimant interposing in fi. fa.

based on foreclosure proceedings has the burden of establishing an affirmative plea

that the property had been freed from the mortgage lien.'" Where property con-

ditionally sold is merged in mortgaged property, and on foreclosure the conditional

vendor, intervening, was allowed the amount of the purchase price, payment of the

mortgage debt will not, as against such intervener, stay foreclosure sale.''

Where equitable, the foreclosure of a mortgage will be restrained,'* and, the facts

warranting the relief, it may be granted, though the bill fails to contain specific al-

legations of fraud." The mortgagee dying prior to the foreclosure of the mortgage,

the appointment of an administrator or executor is not necessary to the maintenance

of a suit to restrain such foreclosure,*" and. the mortgagee's heirs are the only nec-

essary and proper parties to such suit.*"-
'

A mortgagee seizing the property and refusing to return it or foreclose is guilty

of conversion.*^ There is a line of authorities holding that if a chattel mortgage

is irregularly foreclosed in good faith and the property sold to another than the

mortgagee, the.mortgagor may treat the transaction as a conversion of the property

by the mortgagee and sue accordingly, and in such case the measure of damages is

the difference between the value of the property at the time of the conversion and the

8S p. 414. Evidence held sufRcient to iden-
tify sheep described in tiie mortgage by crop
and brand. Id.

69. Foreclosure suit in chancery. Brax-
ton V. Liddon [Pla.] 38 So. 717. In such a
case judgment for coinplainant on the plead-
ings is erroneous. Id.

70. Kastner v. Fashion Livery Co. [Ariz.]
85 P. 120, following Johns v. "Wilson, 6 Ariz.
125, 53 P. 583 same case, afd. 180 U. S. 440,
46 Law. Ed. 613.

71. Act Ohio 1902, construed. In re Chad-
wick, 140 F. 674.

72. Tlie failure of the mortgagee to ren-
der an account being the reason for the
mortgagor's failure to pay, the mortgagee
cannot talie advantage of a provision in the
mortgage providing for an attorney's fee in
case of foreclosure. Peebles v. Yates [Miss.]
40 So. 996.

73. Brenneke v. Smallman [Cal. App.] 83
P. 302.

74. Finding, describing property in lan-
guage of mortgage, sustained. Brenneke v.
Smallman [Cal. App.] 83 P. 302.

73. Roche v. Dale [Tex. Civ. App.] 15 Tex.
Ct. Rep. 832, 95 S. W. 1100.

76. Hlrsch & Co. V. Beverly roa.] 54 S.

E. 678.

77. Washington Trust Co. v. Morse Iron
Works & Dry Dock Co., 100 N. T. S. 254.

78. Where, in a suit to restrain foreclos-
ure of a mortgage, complainants offered to
pay whatever might be found due, if any-
thing remained unpaid after the account was
restated, and the bill charged that it was
impossible for complainants to make any
further tender because they did ndt know
what amount was due, resulting from de-
feildant's willful refusal to render a state-
ment of the account, no further tender was
necessary to entitle complainants to an in-
junction. Peebles v. Yates [Miss.] 40 So
996.

79. Where a bill to restrain foreclosure
of a mortgage charged that defendants were
undertaking to enforce the same and to sell
the property embraced therein for an amount
largely in excess of what was due thereon,
and for an unlawful and usurious debt, com-
plainants Were entitled to an injunction
without a specific allegation of fraud.
Peebles v. Yates [Miss.] 40 So. 996.

80. 81. Peebles v. Yates [MlSs.] 40 So. 996.
S3. Finding of conversion held supported

by evidence that mortgagee, after taking
possession of the property, refused to return
it to the mortgagor or to foreclose his mort-
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amount of the mortgage debt.*' However, in those states where statutes have

changed the common-law rule and substituted for the general issue an answer which

must contain a, general or specific denial of the material allegations of the complaint

intended to be controverted, and a statement of any new matter constituting a defense

or counterclaim, the mortgagee cannot invoke this rule unless he pleads the amount
due on the mortgage in mitigation of damages.** In Georgia, in an affidavit of ille-

gality to the foreclosure of a chattel mortgage, the mortgagor may avail himself of

the defense of recoupment, but he cannot plead set-ofE in such a pleading, nor can

he have the foreclosure enjoined in order to avail himself of a set-off in equity, plaint-

iff being neither insolvent nor a nonresident.*^

Under the statutes of most states, it appearing that defendant is personally liable

for the mortgage debt, personal Judgment should be entered agaiast him, the court

having Jurisdiction to enter such a Judgment. *° In Arizona such a personal Judg-

ment may be rendered under a prayer for foreclosure and such further relief as may
be meet and proper in the premises.*' A mortgagor promising in the instrument that

if the property fails to satisfy the debt he will pay the deficiency, it constitutes sucli

an assumption of a personal obligation on his part as will support an action against

him for the amount of sucli deficiency.** A finding that "defendant assumed the

mortgage" is to be construed as meaning that defendant assumed payment of the

mortgage.*" In an action for a deficiency Judgment, the mortgage having been given

to secure the payment of an unenforceable Judgment, such Judgment may be looked

to for the purpose of ascertaining the amount of the indebtedness so assumed."" The
defense in an action to recover a deficiency Judgment, that it was understood at the

time of the execution of the mortgage that it was to have no effect, is one at common
law."i

§ 15. Remedies as detween the parties.^^—In the Code states a mortgagor may
counterclaim for the conversion of the goods by the mortgagee when sued upon the

note secured by the mortgage."^ An accounting for any excess in the value of the

property over the amount of the debt may be had in an action by the mortgagee to

recover possession of the property."* In Ohio, where a mortgagor in possession dies,

and his administrator proceeds to admiaister the property ia accordance with the

statute regulating the administration of estates, the mortgagee cannot maintain

an action of replevin against the administrator for the possession of the mortgaged

property, even though the condition in the mortgage was broken at the time of the

death of the mortgagor. In such case his interest in the property, under his mort-

gage, is transferred to the fund arising from the sale by the administrator."^ In

Alabama, in detinue by a mortgagee, the court, in ascertaining the amount due, can

gage, but used the property as his own.
Hanson v. Skogman [N. D.] 105 N. W. 90.

S3. See Springer v. Jenkins [Or.] 84 P. 479

and cases cited.

84. Springer v. Jenkins [Or.] 84 P. 479.

Such a defense is In effect a plea of con-

fession and avoidance. Id.

85. Arnold v. Carter [Ga.] 54 S. B. 177.

86. Rev. St. 1901, §§ 3275, 3277, and 1428,

considered. Kastner v. Fashion Livery Co.

[Ariz.] 85 P. 120. In tlie absence of a show-
ing of personal liability a personal judg-
ment would be without the issues. Id.

87. Kastner v. Fashion Livery Co. [Ariz.]

85 P. 120.

88. Brown v. Akeson [Kan.] 86 P. 299.

89. Kastner V. Fashion Livery Co. [Ariz,]

85 P. 120.

80. Brown V. Akeson [Kan.] 86 P. 299.

91. Does not call for the exercise of
equitable jurisdiction. Koehler & Co. v.

Duggan, 96 N. Y. S. 1025.

92. See 5 C. L. 585.

93. So held under Rev. Codes 1899, § 5274,
subd. 1, authorizing the use of a cause of
action, arising out of the transaction set
forth in the complaint as the foundation of
plaintiff's claim, as a counterclaim. Han-
son V. Skogman [N. D.] 105 N. W. 90.

94. Smith & Co. v. French [N. C] 53 S.

E. 435. Such an issue held tendered by
an answer admitting plaintiff's right to
possession under a mortgage to secure a
debt of $150, but stated that the property
seized was worth $700, and that it had been
converted and wasted by plaintiff, in.

95. Linghler v. Kraft, 3 Ohio N. P. (N. S.)

653.
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only consider the amount due on the mortgage on which the action is based and can-

not include a debt not due on a separate instrument."" In such an action the de-

fendant cannot recover an affirmative judgment against the mortgagee."^

§ 16. Remedies against third persons."^—The mortgagor and mortgagee may
join ia maintaining an action of replevin."" In replevin by mortgagee the burden

is on him to show that mortgagor had title to. mortgaged property/ and that the

property bought by defendant was covered by the mortgage ; ^ and also plaintifE has

the further burden of furiiishiag the jury with evidence of facts from which the

jury may determine the exact quantity of the property, covered by the mortgage,

that defendant purchased.' The petition or complaint should show that at the time

of the execution of the mortgage the mortgagor was the ovmer of the chattels.* Any
person who converts mortgaged property to his own use, with actual or constructive

notice of the lien, is liable to the mortgagee " ia an action on the case." In a suit

by the mortgagee for conversion, the burden is upon plaintiff to establish the facts

constituting his cause of action, including the wrongfulness of defendant's posses-

sion of the property,'' and that the mortgaged property was in fact taken.^ The
mortgage authorizing the mortgagor to sell, the mere fact that a third person is in

possession of the property claiming ownership does not show that his possession is

^vrongful, in the absence of proof that he did not acquire possession from the mort-

gagor or his vendee." In an action by a mortgagee, or those claiming under him,

for a conversion of the chattels, the defendant being a stranger to the title, the

plaintiff may recover the full value of the property.^" Where a chattel mortgagee

obtained possession of the mortgaged chattels in detinue against a third person, to

which suit the mortgagor became a party as claimant, the mortgagee was not a tres-

passer in possession as against the holder of a subsequent chattel mortgage on the

property.^^ The evidence must sufficiently identify the property.^^ A judgment re-

98. MoDanlel v. SuUivan [Ala.] 39 So. 355.

97. Under Code 1896, § 1478, defendant In

detinue by a mortgagee in a purchase-money
mortgage may set up breach of warranty in
the sale or false representations made by
the mortgagee which induced defendant to

buy for the purpose of defeating the action,
but he cannot ask for judgment against the
mortgagee. McDaniel v. Sullivan [Ala.] 39
So. 355.

98. See 5 C. L. 586.
09. Longerbeam v. Huston [S. D.] 105 N.

"W. 743.
1. Martin Bros. & Co. v. Lesan [Iowa] 105

N. W. 996.

2, 3. Schmidt v. Rankin, 193 Mo. 254, 91 S.

W. 78.

4. A petition in replevin by a mortgagee,
alleging that at the time of the wrongful
taking plaintiff, by virtue of a chattel mort-
gage, was in possession and was the abso-
lute owner and lawfully entitled to the pos-
session of the chattels, sufflciently shows
that the mortgagor at the time of the exe-
cution of the mortgage was the owner of
the chattels. Cotton v. Arnold [Mo. App.]
95 S. W. 280.

5. Haynes v. Gray [Ala.] 41 So. 615. An
indemnitor Is liable to a mortgagee as for a
conveVsion where the mortgaged chattels in
the possession of the mortgagee are levied
on and sold under execution against the
mortgagor, the sheriff requiring an indem-
nity bond before he would make the levy
and another before he would make the sale.

Sloan V. National Surety Co., 97 N. T. S. 561.

Where mortgagor's landlord participated In
sale of mortgaged property and testified
that he considered the n:iortgagor's chattels
practically his own, that he controlled them,^
and that he considered he had a right to
hold them and would not permit them to
be sold without his consent, the landlord
was liable for the conversion of the chattels,
though he applied the proceeds to a debt
owing him by the mortgagor, Roche v.
Dale [Tex. Civ. App.] 15 Tex. Ct. Rep. 832,
95 S. W. 1100.

e. Haynes v. Gray & Co. [Ala.] 41 So. 615.
7. Pritchard v. Hooker, 115 Mo. App. 605.

90 S. W. 415.
8. Haynes v. Gray & Co. [Ala.] 41 So. 615.
9. Pritchard v. Hooker, 115 Mo. App. 605,

90 S. W. 415.
10. Jones V. Minnesota & M. R, Co

[Minn.] 106 N. W. 1048; Agne v. Skewis-
Moen Co. [Minn.] 107 N. W. 415.

Note: If the action is against the mort-
gagor or those claiming under him, the re-
covery is limited to the amount due on the
mortgage not exceeding the value of the
property. Becker v. Dunham, 27 Minn 32
6 N. W. 406.

11. Daniel Bros. v. Jordon [Ala.] 40 So
940.

12. In replevin by mortgagee, evidence
held insufficient to identify cattle talcen asmortgaged cattle. Martin Bros. & Co vLesan [Iowa] 105 N. W. 996. Action bymortgagee against third person purchasing
cattle in open market. Evidence held
sufficient to justify submission to the jury
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quiring a subsequent puichaser to surrender the property or, if that is impossible,

pay its value, the latter being fixed, is not substantially prejudicial to him.^'

Cha-ttkls; Cheats; Checks; Children; Chinese; Citations, see latest topical Index,

CITIZENS."

Tlie one challenging the eligibility to office of another on the ground of his

alienage has the burden of proof. ^° One residing in the United States is presumed

to be a citizen thereof ^° and of the state wherein he resides."^' The foreign born

son of a resident citizen is a citizen of the United States,^* the fourteenth amend-

ment not being regarded as an exclusive definition of the right to citizenship," and

on naturalization of an alien, his wife and minor children become citizens.^" A
county has no citizen in a legal sense,^^ and the term as used in statutes relating to

counties will ordinarily be construed to mean resident.^^ When lands composing an

Indian reservation have been allotted and patented in severalty among the members

of the tribe occupying them, each allottee becomes a citizen of the state wherein such

reservation is located, and subject to the laws thereef.'*

CIVIL ARREST.

§ 1. PrSvtIese from Arrest (653).

g 2. Arrest on Mesne Process (653).

§ 3. liXecutiOB Against the- Body (051).

§ 4. Supersedeas Ball or Discharge from
Arrest (655).
§ 6. Llaltllity for False Imprisonment

(655).

§ 1. Privilege from arrest.'^*—One seeking to avail himself of a statutory ex-

crnption must show himself clearly within the statute.^'

§ 2. Arrest on mesne process. When allowable."^—The right of arrest in a

civil action is a remedial right governed by the lex fori.^' Abolition of imprison-

ment for debt does not extend to a putative father for nonsupport of his bastard

child,^^ or for nonpayment of fines and costs in criminal actions.^' In case of fraud

within the statute,*" the right of arrest exists in an action at law between partners."

of the question whether any of the cattle

purchased were covered by tlie mortgage,
and, if so, how many. Schmidt v. Rankin,
193 Mo. 254, 91 S. W. 78.

13. Cooper v. McKee [Ky.] 89 S. W. 203.

14. See 5 C. L. 586. This topic deals only

with the question of who are citizens. The
naturalization of aliens (see Aliens, 7 C. L.

98), and the rights, privileges, and duties of

citizens (see Constitutional Law, 5 C. L. 619,

and various specific subjects such as Com-
merce, 5 C. Li. 599; intoxicating Liquors, 6

C. L. 165, etc.), beinar treated elsewhere.

15. Buckley v. McDonald [Mont.] 84 P.

1114. „
16. Buckley v. McDonald [Mont.] 84 P.

1114.' Which is strengthenc 1 by the fact

that such person is captain in the mer-

chant marine service. Rev. St. U. S., § 4131,

requires citizenship as qualification of such

officer Id.
. , ,

17. Devanney v. Hanson [W. Va.] 53 S.

E. 603.
• 18. Rev. St. U, S., § 1993. Buckley v. Mc-
Donald [Mont.] 84 P. 1114.

19. Buckley v. McDonald [Mont.] 84 P.

114.
20. Citizenship by naturalization of step-

father. United States v. Rodgers, 144 F. 711.

See Aliens, 7 C. L. 98.

21. Devanney v. Hanson [W. Va.] 53 S.

E. 603.

22. Acts 1905, c. 36, p. 350, § 24, providing
that any "citizen" may bring suit to abate
as a public nuisance any place where liquors
are sold contrary to law, means a resident
of a county. Devanney v. Hanson [W. Va.]
53 S. E. 603.

23. 24 Stat. 388, c. 119, I 6. Moore v. "Wa-
me-go [Kan.] 83 P. 400.

24. See 5 C. L. 687.

25. Not suflBciently shown by proof of
the filing of a petition in bankruptcy where
it does not appear when It was filed. Gib-
son V. Holmes [Vt.] 62 A. 11.

23. See 5 C. L. 588.

27. Arrest In action In California allowed,
though cause of action arose in China.
Fraudulent acts relied upon to warrant ar-
rest were committed there and neither of
the litigants were citizens or residents of
California. Ex parte Horwitz [Cal. App.]
84 P. 229.

28. Held imprisonment for failure to per-
form a public duty. State v. Morgan [N. C]
53 S. E. 142.

29. State V. Morgan [N. C] 63 S. E. 142.

30. Fraud in Initiation and conduct of

joint adventure, culminating in concealment
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Procedure to oltain order of arrest.^^—The affidavit must set forth the facts

constituting the ground for arrest ^^ specifically,^^ and if possible upon the personal

knowledge of the affiant/' though an averment in terms of personal knowledge is

unnecessary.'^ Where defendant admits the truth of the f-acts averred contesting

only affiant's conclusions, mandamus will not issue to quash the writ because thf

affidavit does not sufficiently aver the facts as of personal knowledge." Lack of

verification of the complaint may be supplied by the affidavits,'''*' and on application

for mesne process it is not essential that the cause of arrest be alleged in the com-

jilaint,'" though no judgment for arrest can enter unless there be such averments.'"'

An afiidavit may set forth a cause of action by annexing the complaint with apt

words of reference and averments on oath that the allegations therein are true.*^

Writ and proceedings thereon.—The Vermont statute has changed the rule at

common law in civil arrest on mesne process by making -the officer's authority only

special, notwithstanding the language of the writ remains the same, and accordingly

he is bound to commit the defendant to the jail of the county where the arrest was

made if there is one,*^ and the commitment of the debtor in accordance with the

statute does not put it out of the power of the arresting officer to produce him at

the time and place of trial.*^ Although the officer, by taking the defendant out of

jail for production in court, would be incapacitated to recommit him on the oi-iginal

writ because that, being returned into court, could not be taken out for that pur-

pose, yet the court, especially as it is a court of record, would have ample authority

to order him committed for want of bail, and such coinmitment would be deemed

to be on the original writ.**

§ 3. Execution against the tody: Occasion and propriety.*^—Where the na-

ture of the action warrants body execution on the cost judgment, such execution

may be had when the cost judgment becomes final, though the merits have not been

determined,*" and a cost judgment on reversal of a judgment for defendant is final .*^

and withholding of profits. Ledford v. Em-
erson, 140 N. C. 288, 52 S. B. 641.

31. Whether it would exist where the
state of firm affairs required a bill for ac-
counting-, not decided. Ledford v. Emerson,
140 N. C. 288, 52 S. E. 641.

32. See 5 C. L. 688.

33. General aven-nents of alienation of
affections of plaintiff's wife held mere con-
clusions. Conrad v. Van Buren Circuit
Judge [Mich.] 13 Det. Leg. N. 271, 108 N. W.
347.

34. In an action for malicious prosecu-
tion, an afiidavit for an order of arrest is

insufficient which alleges only in general
terms the existence of malice and the want
of probable cause. Diab v. Shibley, 49 Misc.
215, 99 N. Y. S. 188. An order of arrest not
sustained by an affidavit and complaint al-

leging that defendants maliciously and -w-ith-

out probable cause charged plaintiff with a
crime, procured his arrest, detention, and
trial, that the action was dismissed and that
plaintiff was injured. Id.

35. Affidavit charging official misconduct
as shown by public records, no one being
able to testify personally to the making of
them or their truth. Robinson v. Branch
Circuit Judge [Mich.] 12 Det. Leg. N. 633,

105 N, W. 25. Affidavit held in compliance
with law as to source of information, al-

though stating facts on information and
belief. Ex parte Horwitz [Cal. App.] 84 P.

229.

38. Conrad V. "Van Buren Circuit Judge
[Mich.] 13 Det. Leg. N. 271, 108 N. W. 347.

37. Affidavit by president of village charg-
ing defendant and relator -with \vrongfully
executing and cashing a warrant in his own
favor while acting as village clerk, as shown
by the records, to the damage of the village
as affiant believes. Robinson v. Branch Cir-
cuit Judge [Mich.] 12 Det. Leg. N. 623, 105
N. W. 25.

38. Vorhees Rubber Mfg. Co. v. McEwen,
97 N. Y. S. 942.

39. An order of arrest is not void because
the complaint docs not charge the fraud re-
lied on in the affidavit where the jurisdiction
to issue the order depends on the statutory
affidavit. Ex parte Horwitz [Cal. App.] 84

P. 229.

40. Ex parte Horwitz [Cal. App.] 84 P.
229.
"41. Sufficient compliance with Code Civ.

Proc. § 481. Ex parte Horwitz [Cal. App.]
84 P. 229. It appearing from affidavit that
defendant presented a forged check to plain-
tiff in China on which he received $6,260, and
shortly afterwards took passage under an
assumed name for America, sufficiently
showed fraud, under Code Civ. Proc. § 479,
subd. 4. Id.

42, 43, 44. Gibson v. Holmes [Vt,] 62 A.
11.

45. See 5 C. L. 588.
46, 47. Losaw V. Smith, 109 App. Div. 754,

96 N. T. S. 191.
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The order and writ.^^—If the facts giving the right to body execution are in

issue *" and proven, plaintifE is entitled to a recital in his judgment that defendant

is subject to arrest and imprisonment/" but on a motion to set aside an execntion

against the person, it is competent to show that the theory upon which the action

was tried excluded ground for such execution."^ In Illinois, a creditor electing to

issue execution against the goods and chattels of a deljtor is not thereafter entitled

to a capias.^^

§ 4. Supersedeas hail or discharge from arrest.^^ Final process.^*—Discharge

under the Insolvent Debtors Act is not allowed in Illinois where malice was of

the gist of the action in which the judgment was had." Upon the default of a

judgment debtor for failing to appear at the time to which the hearing had been

adjourned the judge did not have jurisdiction to refuse the oath for the relief of

poor debtorSj^" therefore a discharge upon a second notice duly issued was valid, and
there was no breach of the conditions of the recognizance."'' An ssction cannot be

maintained or a bond given under an insolvency statute, if the discharge of the

debtor under the same statute is null and void on the ground that such statute has

been repealed, as then such bond is also void."* Sureties on a bond are not released

by a casual remark of plaintiff's counsel that defendant need not surrender himself.""

An appeal from an order of the county court remanding to the custody of the

sheriffi a debtor, arrested on a capias and seeking to be released under the Insolvent

Debtors Act, should be to the appellate and not to the circuit court.'"

§ 5. Liability for false imprisonment.^^—In an action for false imprisonment,

the plaintiff's discharge from custody in habeas corpus proceedings is not res ad-

judicata against the defendant as to the wrongfulness of the restraint on an execu-

tion against the body."^ There being a legal jail in the county where a debtor is ar-

rested on a capias, his confinement in a jail in another county, without his consent.

4S. See 5 C. L. 589.

49. Ex parte Hol-witz [Cal. App.] 84 P.
229.

50. Conversion of funds received in fidu-

ciary capacity. Goddin v. Butler, 96 N. T. S.

839.

51. Booth V. Englert, 105 App. Dlv. 284,
94 N. Y. S. 700.

52. Scliwarzscliild & Sulzberger v. Gold-
stein, 121 111. App. 1.

53. See, also. Bail, Civil, 7 C. L. 348.
54. See 5 C. L. 589.
55. Where the verdict and judgment

sho"w conclusively that the action in which
recovery was had was trover and therefor
not an action of which malice was the gist,

the judgment debtor* is entitled to be re-
leased under the Insolvent Debtor's Act.
Petition of Wm. H. Mansfield, 120 111. App.
511. A verdict in a justice' court, that de-
fendant was "guilty of wrongfully con-
verting to his own use the goods of the
plaintiff," amounts to a finding that malice
is not the gist of the aotion^and character-
izes the tort as trover. Id. 'Malice as used
in the Insolvent Debtor's Act, providing for

the release of a judgment debtor from ar-
rest in all civil actions, when malice is not
the gist of the action, applies to that class

of wrongs which are inflicted with an evil

intent, design, or purpose. Id. Admission
of evidence to show the presence of malice
in a transaction harmless where the peti-

tioner was entitled to a release in any event

on the transcript. Id. In a court of a jus-
tice of the peace the action is what the evi-
dence makes it. Wliether malice was gist
of action not determinable trom transcript
of proceedings in justice' court. Schwarz-
child V. Goldstein, 121 111. App. 1.

58, 57. Radovsky v. Sperling, 189 Mass,
507, 75 N. B. 949.

5S. Where, on a judgment for slander and
capias ad sat. issued, defendant was releas-
ed on a bond given under the Insolvency
Law of 1836 and later was discharged from
his obligations under the same law, the
plaintifE cannot sue on such bond alleging
that the Insolvency Law of 1901 repealed the
law of 1836 and the decree of discharge was
therefore invalid, since in such case the
bond sued on would also be invalid. Man-
key V. Stocking, 213 Pa. 299, 62 A. 913.

69. Remark that a bond in a capias pro-
ceeding conditioned on defendant present-
ing his petition for benefit of the insolvent
laws and his surrender to jail if h,e failed
to secure his discharge, had already been
forfeited and defendant need not present
himself for arrest in case he failed to ob-
tain his discharge. Irwin v. Hudson, 24 Pa.
Super. Ct. 72.

60. Groszglass v. Von Bergen, 121 111.

App. 212.

ei. See 5 C. L. 589.

62. Losaw V. Smith, 109 App. Div. 754,

96 N. Y. S. 191.
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constitutes the arresting ofBeer " and the creditor, whose attorney orders the im-

proper detention, trespassers ab initio.**

Civil Damage Acts; Crra. Death, see latest topical Index.

civiIj rights."

Separation of races in public schools °° and ia the conveyances of common car-

riers '^ is elsewhere treated. The civil rights statutes being penal, personal delictum

is essential.** To warrant recovery under a statute forbidding denial of equal ac-

commodations in eating houses, there must be a refusal not justified on grounds

apart from discrimination.** The test of what is an eating house within such stat-

utes is whether meals are served to all comers or only in pursuance of previous agree-

ment.^" Prohibition of discrimination at places of public amusement is not an in-

fringement of the civil rights of the proprietors thereof.''*

Civil. Seevice; CuiiaiNo Houses, see latest topical Index.

CliBRKS OF COURT.

D 1. The Office, General FotreTs and Du-
ties (CSG).

8 2.

§ 3.

Fees and Compensation (657).
Liability on Rond (657).

§ 1. The office, general powers and duties.''^—A clerk of court cannot be sus-

pended from office pending trial of a charge of felony against him entirely discon-

nected with his official duties,''* but the court may appoint a clerk pro tempore to

qualify and act in that particular prosecution, especially where the accused requests

it.''* In Massachusetts, a clerk appointed by the justices to fill a vacancy holds only

until the next annual election for which precepts can be seasonably issued.'" The
board controlling the public buildings may assign offices to the clerk and change the

assignment at wiU, and it is the duty of the clerk to conform thereto,''* and the dis-

cretion of such board Will not be controlled by injunction,'" nor will forcible entry

lie by a clerk ejected on refusal to obey the order of the board.''* The file marks of

the clerk are part of the record ''" to which he may thereafter certify,** and he may,

63. Under U. S. 1701, 1703. Gibson v.

Holmes [Vt.] 62 A. 11.

64. Gibson V. Holmes [Vt.] 62 A. 11.

65. See 5 C. L. 589.

66. See Schools and Education, 6 C. L.
1418. 1430.

67. See Carriers, 7 C. L. 522.

68. Evidence that the defendant was ab-
sent at the time the plaintiff, a negress, was
excluded from his theatre by an employe,
that he had not authorized her exclusion,
had made rules to the contrary, and custom-
arily permitted negroes to enjoy the privi-
leges and accommodations of his place of
amusement, is admissible. Laws 1895, c.

1042, p. 974. Thomas v. Williams, 95 N. T.
S. 592.

69. Instruction authorizing recovery on
"failure" to furnish accommodations con-
.demned. Grace v. Moseley, 112 111. App. 100.

70. Under a similar law in Iowa. Hum-
,
burd v. Crawford, 128 Iowa, 743, 105 N. "W.

330.
" 71. Greenberg v. Western Turf Ass'n

[Cal.] 82 P. 684.

72. See 5 C. L. 590.

73. Rev. St. 1899, §§ 528, 529, 530, 536, 8853,

8854, providing for removal for "misde-

meanor in office," did not authorize sus-
pension by Judge for any other than official

misconduct or neglect. State v. Sheppard,
192 Mo. 497, 91 S. W. 477.

74. State v. Sheppard, 192 Mo. 497, 91 S. W.
477, discussing at some length the status of
the clerk and his relation to the court.

76. The statutes relating to the filling of
vacancies apply to thf clerk of the supe-
rior court of Suffolk county. Attorney Gen-
eral V. Campbell [Mass.] 78 N. B. 133.

76. Watson v. Scarbrough [Ala.] 40 So.
672.

Note: While the original opinion contained
some expressions inconsistent with the above
statement, and the decision on rehearing
went off apparently on the question of rem-
edy, the decision in the cited case of White
V. Hewlett [Ala.] 42 So. 78, indicates an en-
tire overruling of the original opinion in
Watson V. Scarbrough [Ala.] 40 So. 672.

—

[Ed.]

77. White V. Hewlett [Ala.] 42 So. 78.

78. Watson v. Scarbrough [Ala.] 40 So.
672.

79. 80. Mansfield v. Johnson [Fla.] 40 So.
196.
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CLERKS OF COURT—Cont'i
under permission of the court, correct his file marks as to the date.'^ A statutory

duty to make and transmit a transcript "immediately" on allowance of a change of

.venue means in such convenient time as is reasonably necessary, but not instantly.*^

Deputies.—A deputy should act in his own name as deputy, not in that of the

clerk,,"" and general parol authority from the clerk will not authorize signature in

the latter's name._** The clerks appointed for the several parts of the supreme court

of Kew York are deputies of the county clerk of the county in which the court sits.*''

and hence a filing with the clerk of the court in which the proceeding was had satis-

fies a requirement of filing with the county clerk.""

§ 2. Fees and compensation."—Fees may be made to vary with future changes

of population,^^ and such changes may be made ascertainable by the Federal rather

than the state census."" Clerks are entitled to fees per copies furnished and cer-

tified by them,"" but where the litigant furnishes the copy, the clerk is entitled only

to fees for comparison and certification.""^

Duty to account for fees.—While, by agreement between a clerk and a coaniy

a suit is being prosecuted to determine the right to certain fees collected by and in

the possession of the clerk, a refusal to turn such fees over to the county on demand
by the comptroller prior to the conclusion of such suit, does not constitute the crime

of failing to pay over public funds, though it is afterwards determined that such

fees belong to the county."- A county cannot recover of a clerk and his sureties the

amount of the illegal and excess fees charged and collected by him as clerk,"^ even

though action by the injured parties is barred by the statute of limitations."*

United States courts.^^—The clerk of the circuit court is entitled to tax fifteen

cents per folio for a return to a writ of error/'"

§ 3. Liability on hond.^''

Cloud ox Title; Clubs; Codicils; Cognovit, see latest topical Index.

COLLEGES AND ACADEMIES."

Nature, E.sfal>H»hineiit, and Public Regu-
lation (t5.S).

Heanest.i I'ntl Private Aid (65S).
PuWlc Aid (€59).

Consnlldatinn (660).
Actions (660).
Officers and Instructors (661).

81. Newman v. State [Ala.] 39 So. 648.

82. Rev. St. 1899, § 825, prescribing clerk's
duty and penalty for delay, is designed to

prevent unreasonable delay. Llewellyn v.

Ppangler, 109 Mo. App. 396, 88 S. "W. 1021.

Held not such delay to keep transcript at re-

quest of attorney of record on representation
of pending negotiations for settlement and
to turn it over to successor in oflxce in ample
time to have been filed at term to which case
should have gone. Id. Negligence of succes-
sor not asCribable to predecessor. Id.

83. 84. Biggers v. "Winkles, 124 Ga. 990, 53

S. B. 397.

85. The Act of 1895, amending- Laws 1847,

p. 338, c. 280, by giving the power of appoint-
ment to the judges of the several parts in-

stead of to the county clerk, did not change
their status. Fink v. "Wallach, 109 App. Div.

718, 96 N. Y. S. 543.
Wallach, 109 App. Div. 718, 9686.

N. Y.
87.

SS.
80.

clerk

Fink V.

S. 543.

See 5 C.

State V.

Laws 19

L. 591.

Rogers [Minn.] 106 >*. W. 345.

03, c. 333, regulating fees of

of court of Ramsey county, upheld.

State V. Rogers [Minn.] 106 N. W. 345.

00. In Montana, the clerk of the supreme
court may charge a fee for the opinion at-

7 Curr. Law — 43.

tached to the remittitur. Rule 19, requiring
^

an opinion to be attached to the remittitur
'

when judgment or order of trial court is re-
versed or modified, and Pol. Code, § 873, mak-
ing it his duty to make copies of papers when
demanded by the rules of the court, and sec-
tion 872, authorizing him to charge a fee
therefor. Montana Ore Purchasing Co. v. Bos-
ton & M, Consol. Copper& Silver Min. Co.
[Mont.] 84 P. 706.

!)1. Transcript made up of copies of evi-
deace obtained from the stenographer, and
copies of the pleadings and findings prepared
by a copyist hired by a party. Pol. Code,
§ 4636. Montana Ore Purchasing Co. v. Bos-
ton & M. Consol. Copper & Silver Min. Co.
[Mont.] 84 P. 706.

B2. Commonwealth v. Shoener, 212 Pa. 527,
61 A. 1093. The mere bringing of the civil
suit could not be construed a demand in the
criminal prosecution. Id. Act March 31, 1860,
§ 65, does not apply. Id.

93, 94. State V- Williams [Ind. App.] 77
N. E. 1137.

95. See 5 C. L. 593.
06. Under Rev. St. § 828. Mohrstadt v. Mut-

ual Life Ins. Co., 145 F. 751.
07. See 5 C. L. 593.

98. See 5 C. L. 593.
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Nature, estdblisliment, and public regulation.—A university existing solely for

disseminating education and professional learning, although a private corporation

requiring students to pay tuition, is a charitable institution,"" and colleges established

by the state are usually regarded as public eleemosynary corporations.^

A constitutional mandate requiring the legislature to establish not to exceed

two normal schools is not violated by the disestablishment of two existing normal

schools and providing for a colored normal school, a normal department at the state

university, and one at a female seminary.^ An amendment to the. charter of a uni-

versity permitting the establishment of a college of liberal arts is auxiliary merely,

and requires application and consent of only a majority of the trustees.^ An act

creating. a state board of control, changing the organization of certain educational

and charitable institutions and placing them under the jurisdiction of such board,

does not violate a constitutional prohibition of special laws "incorporating" edu-

cational institutions,* or if so would come -within the constitutional exception in

favor of "-public schools." °

The property of a state agricultural college is at the disposal of the legislature."

An agricultural college is not "established" by the people because under a constitu-

tional provision, they "locate" it by popular vote,' and the act repealing its estab-

lishment is not obnoxious to such a provision.' The acceptance of a private donation

by a public educational institution creates no inviolable contract * rendering an act

repealing the establishment/" or changing the location of an agricultural college,

unconstitutional.^'^ Authorizing a state board to select the location of a state uni-

versity is pot an unconstitutional delegation of legislative pov/er.^^ The existence .of

a college may be t'enninated by abandonment of its franchises,^^ and it is thereby dis-

abled to sue,^* but consolidation with another similar institution does not amount'

to such an abandonment.^^

Bequests and private aid.—The Georgetovra. College is not a sectarian institu-

tion within the Maryland bill of rights.^' It is within the corporate powers of a

college to accept a bequest conditioned on its application to research in colonial his-

09. Not liable for neg-ligence of instructor.
Parks V. Northwestern University, 218 111.

381, 75 N. E. 991.

1. Medical College v. Rushing, 124 Ga. 239,
52 S. E, 33-3.

2. State V. Bryan [Fla.] 39 So. 929.

3. Thirteen out of twenty-one trustees ap-
plying for the amendment. State v. U. S.

Grant University, 115 Tenn. 238, 90 S. W. 294.

4. State V. Bryan [Pla.] 39 So. 929.

!i. Legislation concerning the Florida Fe-
male College, the Colored Normal School, and
other similar institutions. State v. Bryan
[Fla.] 39 So. 929. '

«. State V. Bryan [Fla.] 39 So. 929.
7. State V. Irvine [Wyo.] 84 P. 90.

.S. Repeal of the. act establishing Wyoming
Agricultural College, located by subsequent
popular vote at Lander, was not a removal of
location in the constitutional sense (art. 7,

§ 23), transferring the college to Laramie,
the situs of the University of Wyoming,
where a department or college of agriculture
had previously existed. State v. Irvine
[Wyo.] 84 P. 90.

9, 10. State v. Irvine [Wyo.] 84 P. 90.

11. State V. Bryan [Fla.] 39 So. 929. A
statute changing its location not void as im-
pairing the obligation of a contract, because
$15,000 and 100 acres of land were accepted

on condition the college should be perma-

nently located at Lake City. Id. However, if

such an agreement is a valid contract, then
purely private rights are involved and quo
warranto is not the proper remedy. Id.

12. Although a prior statute provided that
the Florida Agricultural College shall re-
main at its present (its former) location, un-
less the same be changed by statute. Rev. St.

1892, § 289. State v. Bryan [Fla.] 39 So. 929.

13. State v. U. S. Grant University, 115
Tenn. 238, 90 S. W. 294. A university which
has transferred its property to a charitable
corporation to hold in trust for another
university, which trust has been executed,
should make the charitable organization a
party to a suit for the recovery of the prop-
erty. Id.

14. See post, this topic, Actions.
15. Central University v. Walter's Ex'rs

[Ky.] 90 S. -W. 1066. And see post, this topic,

Consolidation.
16. Character of institution taken from

charter. Speer v. Colbert, 200 U. S. 130, 50
Law Ed. . A devise not invalid as being
made for religious purposes because made
less than a month before death of testator.
Id. Held that persons claiming as president
and directors of the college are the legal
successors of the original incorporators, that
there has been no dissolution of the corpo-
ration or failure to elect trustees. Id.
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lory and obtaining and preserving archives in relation thereto.^^ The use of the

word "university" in the designation of a devisee instead of "college," being merely

a misnomer/^ will not invalidate a devise.^^ A bequest fOr a scholarship at a med-
ical college is not invalid because it is for a "suffipient sum, not to exceed three thou-

sand dollars," .as being uncertain in amount,^" nor because it leaves the selection of

the institution to the direction of the trustee. ^^ Acceptance of donations does not

create a contract with the donors as to continued location which is beyond legislative

inipairment.^^

Pullic aid.—A university may^not denude a forest under a deed to land con-

veyed to promote education in forestry.^' And the cooperage company with whicli

it may contract in regard thereto has no more rights than had the university,^* but

the state, having paid the consideration and being entitled at the end of thirty years

to the fee, retains such a legal or equitable interest therein that it may prevent the

improper devastation of the forest.^" Equitable restrictions on the use of a grant

of land from a state to an educational institution cannot be altered by subsequent

legislative enactment, to the injury of surrounding property owners, who purchased

in reliance on such restrictions.^" The Congressional grants of 1863 " and 1890,^*

appropriating funds to state agricultural colleges, run to the state as such and not

merely as a conduit for the college,^" and ft is the right as well as the duty of the

state to name the beneficiary.^" A state treasurer having been directed to pay the

fund to one institution is not authorized to pay it to another institution without ad-

ditional legislation.^^ The University of Wyoming fulfills the prescribed conditions

upon which the funds are donated by the government,''^ since it is sufficient if the

aided institution maiatains a college or department whose "leading object" is in-

struction in agricultural or mechanic arts and applies the fund exclusively to the

support of such college or department.^^ Colleges or universities founded and incor-

porated by the state to receive aid from the national government in giving instruc-

17. Speer v. Colbert, 200 U. S'. 130, 50 Law.
Bd. .

18. Bequest to "Georgetown University in

the District of Columbia," there being- no
such institution, but there being a "George-
town College" popularly called "Georgetown
University." Speer v. Colbert, 200 U. S. 130,

50 Law. Bd. . Evidence held not to show
that there were two institutions, one a
"Georgetown University" and the other a
"Georgetown College." Id.

19. "The President and Directors of

Georgetown College" incorporated by Act of
Congress, June 10, 1844, which act expressly
provides that no misnomer of the corpora-
tion shall defeat a donation. Speer v. Col-
bert, 200 U. S. 130, 50 Law. Ed. .

20. 21, Speer v. Colbert, 200 U. S. 130, 50

Law. Ed. .

22. State V. Irvine [Wyo.] 84 P. 90.

23. Grant of land for use in connection
with a college of forestry, the proceeds from
the land to be used for the benefit of such
college, wUl not permit a contract with a
cooperage company whereby large quanti-

ties of timber are cut without profit to the

college, which was suspended for lack of

funds, after which the cutting of the timber
still continued. People v. Brooklyn Cooper-
age Co., 100 N. T. S. 19.

24. Contract to cut and deliver to cooper-
age company and permit it to cut and use
a certain amount of timber in violation of

the conditions of the grant of the land to the

university. People v. Brooklyn Cooperage
Co., 100 N. T. S. 19.

25. People v. Brooklyn Cooperage Co., 100
N. Y. S. 19.

28. Grant of open space to Massachusetts
Institute of Technology on condition that no
part of said space shall ever be sold or more
than one-third ever built over (St. 1861,
p. 492, c. 183, §§ 3, 7), on faith of which sur-
rounding lots were purchased at enhanced
prices, not abrogated by St. 1903, p. 456,
c. 438, though in terms so intended on objec-
tion by adjoining lot owners. "Wilson v.

Massachusetts Institute of Technology, 188
Mass. 565, 75 N. B. 128.

27. Act July 2, 1862, i;. 130.
28. Act Aug. 30, 1890, c. 841.
29. State V. Irvine [Wyo.] 84 P. 90.

30. Mere establishment, location, and com-
mencement of operations do not ip^o facto
entitle a college to the appropriations. State
V. Irvine [Wyo.] 84 P. 90.

31. Although Laws 1890-1S91, p. 321, c. 74,
and p. 326, c. 75, provided that the Univer-
sity of Wyoming should receive' this fund
only until an agricultural college was es-
tablished, it was not provided that upon the
establishment of a separate agricultural col-
lege it should become the beneficiary. State
V. Irvine [Wyo.] 84 P. 90.

32. State V. Irvine [Wyo.] 84 P. 90.

33. State V. Irvine [Wyo.] 84 P. 90. Al-
tfiough as in case of a "university," the
"leading object" of the institution as a
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tion in agriculture and the mechanic arts are usually considered public corpora-

tions,^* although incidentally receiving private assistance/' and although the trustees

are required to conform to the will and direction of the donors of any property

granted,- devised, or bequeathed to the institution.^" A statute providing proper edu-

cational qualifications for admission to an agricultural college is. not void as con-

flicting with the Congressional Act giving national aid to such institutions.^'' An
act establishing a state agricultural college and accepting national aid under the

Act of Congress is not unconstitutional because it declares that military tactics shall

be taught therein only in case the governing board so determines, whereas the Con-

gressional Act makes it mandatory.'^

A legislative appropriation need not be drawn during the year for which it is

made,'" even though the appropriations are annual and the first payments were di-

rected to be made during the fiscal years named.*"

Consolidation.—A college and a tmiversity may consolidate m Kentujcky,*'- work-

ing thereby, hot the annihilation of the constituent institutions, but merely their

continuance ia the amalgamated form,*^ and the acquisition of all the property rights

of the former schools by the new university subject to the terms on which they had

acquired it.*' Hence a promissory note to a university having been accepted with the

condition tliat it be applied to a particular professorship, which is a sufficient con-

sideration,*' will not be cancelled for failure of consideration by the consolidation

of the donee with a college, either on the ground that the donee has ceased to exist,

and is therefore unable to perform,*" or that there is a diversion of the money to a

purpose entirely foreign to the intention of the donor.*"

Actions.—A university having terminated its existence for more than five years

by the transfer of all its corporate property, franchises, and good will, and the pay-

ment of its debts, cannot maintain a suit in Tennessee either by common or statu-

tory law,*' nor can a trustee sue on its behalf,*' nor can the trustee of an existing

whole is otherwise. Id. Statutes construed
as aptly assenting: to the prescribed condi-
tions of the appropriations by directing- its

application solely to the Agricultural Col-
lege at the University of "Wyoming. Id.

34. "Wyoming Agricultural College, a pub-
lic corporation in view of Const, art. 7, § 1,

art. 3, § 36, and La-tvs 1890-1891, p. 373, c. 92.

State V. Irvine ["Wyo.] 84 P. 90.

35, 38. State v. Irvine ["VS''yo.] 84 P. 90. .

37. An act requiring students to have
passed a higli school examination and to

have passed through the twelfth grade or
its equivalent. State v. Bryan [Fla.] 39 So.

929. Not void as violating any contract be-
tween the national government and the state
In accepting the appropriations under such
act. Id. Such a provision even If improper
would not render the entire act unconstitu-
tional. Id.

38. State V. Bryan [Pla.] 39 So. 929.

Even though unconstitutional, It would not
affect the validity of the entire act. Id. But
even if the board should exclude military
tactics from the curriculum, it is not seen
how the state could raise the question, es-.

pecially in a quo warranto proceeding. Id.

The duty of teaching military tactics if ex-
isting may be enforced by a prospective stu-
dent in appropriate proceedings. Id.

39. Sums of $5,000 under Acts 1902, .p. 912,
o. 625, § 5, 6, and $2,000 under Acts 1904, p.

951, 0. 557, § 4, not paid after expiration of
fiscal year for which donation was made,
construed not to have been forfeited. Mary-

land Agricultural College v. Atkinson, 102
Md. 557, 62 A. 1035.

40. Maryland Agricultural College v. At-
kinson, 102 Md. 557, 62 A. 1035.

41. Two Institutions at different cities in-
corporated by hostile branches of the same
church, which later became reconciled.
Centrai "University of Kentucky v. "Walters'
Bx'rs [Ky.] 90 S. "W. 1066.

42. Central University of Kentucky v.
Walters' Bx'rs [Ky.] 90 S. "W. 1066.

43. Donations to be applied to particular
professorships acquired "with the necessity
of continuing the chair. Central University
of Kentucky v. "Walters' Ex'rs [Ky.] 90 "S.

"W. 1066.
44. Central University of Kentucky v.

"Walters' Ex'rs [Ky.] 90 S. "W. 1066.
45. The new university continuing the

chair of mathematics established by the
preceding one to which the proceeds of the
note were to be applied. Central University
of Kentucky v. "Walters' Ex'rs [Ky.] 90 S.

W. 1066.-

46. Even though as a result of the con-
solidation the fund will be used at a differ-
ent town and under the auspices of another
branch of the same church, contrary to the
intention of the donor. Central University
of Kentucky v. "Walters' Ex'rs [Ky.] 90 S.

"W. 1066.
47. Shannon's Code §§ 2525, 2070, 2071.

State V. U. S. Grant University, 115 Tenn. 238,

90 S. "W. 294. Bill held to charge a union or
merger of the Grant Memorial University
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university sue on its behalf unless he has first asked the corporation to sue and it

has refused, or tinless such a request would be useless/" and ia a suit by a trustee

without such a request on the ground that it would be useless, the facts showing the

useleasness must be set forth.'"'

Officers and instructors.—^Requiring certain qualifications as to length and place

of residence from members of the board of control of a state university is not un-

constitutional.^^ The mode of compensating an instructor ia a college cannot affect

the character of his employment,"^ hence, although the faculty were to defray the

expenses of operating a college, they were not. thereby made such officers that serv-

ice upon the dean was service upon the corporation."* Even a private college is not

liable for the negligence of its employes."*

Collision; Coloe cm Title, see latest topical index.

COMBINATIONS AND MONGPOIilES.

§ 1. Combinations VloIatlTe of the Fed-
eral Antl-Trnst Act (661).

§ 2: Combinations Violative of State Anti-
Trust Acts and of the Sherman Law (663).

g 3. Grants of PrlTlIeges by Statute, Or-
dinance, and Contracts with Municipalities
Tending to Create Monopolies (667).

§ 1. Comlinations violative of the Federal anti-trust act.^"—The Sherman
anti-trust law declares illegal every contract, combination, or conspiracy in restraint

of trade or commerce amongst the several states or with foreign nations."" To

and the Chattanooga TTniversity into the U.
5. Grant University. Id. Bill held to show
not a nonuser but a transfer of all its prop-
erty, franchises, power, etc. Id. Held that
general assembly reserved right to amend
charters of the Bast Tennessee Wesleyan
University and its successors, and of the
Chattanooga University and its successor,
the U. S. Grant University, Id. Held that
the transfer of its property and franchises
by the Grant Memorial University in 1892
was authorized by statute and binding. Id.

Held that claim in appellant's brief that
property was transferred by the Grant Mem-
orial University to be held In trust for itself

and not for the U. S. Grant University is not
sustained by appellant's bill. Id.

48, 49, 50. State v. U. S. Grant University,
115 Tenn. 238, 90 S. W. 294.

51. A statute requiring that members be
appointed from certain portions 6f the state
after a residence of at least 10 years there-
in, not violative of Const, art. 3, § 27, or art.

6, § 5. State v. Bryan [Fla.] 39 So. 929. Act
held not violative of Const, art. 4, § 15, be-
cause it permits governor to remove mem-
bers of board, as it will presumably- be done
in the constitutional way. Id.

53. Although compensation of instructors
was to be derived out of the tuition fees.

Medical College v. Rushing, 124 Ga. 239, 52

S. B. 333.

53. Medical College v. Rushing, 124 Ga.
239, 52 S. B. 333. Neither by its charter or

by-laws is a member of its faculty of the
Medical College of Georgia or its dean an
officer or agent of the corporation for the
purposes of- service. Id.

54. Exempt as charitable institutions.

Parks v. Northwestern University, .218 111.

3S1, 75 N. E. 991.

55. See 5 C. L. 594.

56. Act Cong. July 2, 1890, c. 647. (26 St.

209 [U. S. Comp. St. 1901, p. 3200]). A com-
bination of manufacturers, wholesalers, and
retailers, to arbitrarily fix the minimum re-
tail price of drugs and exclude "aggressive
cutters" of such prices, and those who deal
with them, violated the Sherman act pro-
hibiting restraint of interstate trade. Loder
V. Jayne, 142 P. 1010. Evidence sufficient to
show that certain of the defendants partici-
pated in the combination. Id. The question
as to the existence of a conspiracy was for
the jury" where resolutions, etc., were lawful
upon their face, but taken in connection
with other matters appeared unlawful. Id.

A combination of Independent steamship
lines for the purpose of monopolizing the
traffic between points in different states, and
by which earnings are pooled and divided in
stated proportions,was unlawful and invalid
under the Sherman act. "White Star Line v.

Star Line of Steamers [Mich.] 12 Det. Leg.
N. 586, 105 N. "W. 13&. That the contract
might be valid as to traffic between points
in one of the states did not save it from
the Federal Statute. Id. Combination of
brewing companies to prevent competition
and control the price of. their products by al-
lotting the business, prohibiting any mem-
ber from selling to customers allotted to the
others, and requiring members not to sell
below a certain price, violated § 3 of the
Sherman law, and also the common law.
Leonard v. Abner-Drury Brewing Co., 25
App. D. C. 161. Complaint for injury to
plaintiff's hat trade, in violation of the anti-
trust act, because of plaintiff's opposition to

the closed-shop policy, hfld sufficient on
motion for its correction. Loewe v. Lawlor,
142 F. 216.
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avoid a contract^' as violative of this aOt, it must be directly connected with the

jmrpose of restraining trade. ''^ A mere partial and incidental restraint is not snfB-

cient.^" An agreement for the sale of a business and good will cannot be repudiated

on the ground that the purchaser acquired the property for the purpose of obtain-

ing a monopoly and in pursuance of an illegal combination in restraint of trade/"

nor does the act invalidate or prevent a recovery for the breach of a collateral con-

tract for the manufacture and sale of goods by a member of a combination formed

for the purpose of restraining interstate trade in such goods.""-

A combination of manufacturers, obnoxious to the Sherman act, cannot be

annuled in equity at the suit of retail dealers doing business with a company sought

to be coerced into the association, but having no contract with such company for the

purchase of its product; "^ but injunction will lie to prevent the -doing or continu-

ing of the unlawful acts where the involuntary entry of the company into the trust

would work irreparable injur}' to the bixsiness of the dealers,"^ and the fact that

the Slierman act makes the conspiracy a crime docs not necessarily impair equity

jurisdiction."* In a suit by the United States to enjoin a conspiracy violating the

>Sherman act by creating a general distributing agent, evidence is material which

tends to establish the manner in which the agent executed its functions."^ A de-

fense that a contract is void as violative of this act is not available unless pleaded.""

Compulsory te-itimony and immunity of witnesses is strictly pertinent to an-

other topic."^ For convenience some of the later cases are here repeated. The
privilege of witnesses does not extend to corporations,"* and a witness cannot claim

that his testimony would incriminate the corporation of which he is part."' The
possibility of state prosecutions does not justify refusal to answer what by grant

of immunity has lost its incriminating quality as to Federal crimes,''" the immuniz-

ing of the witness as to Federal crimes being a sufficient satisfaction of the consti-

tutional' guaranty.'" The possible forgetfidness of all grand jurors and of a lack

57. See Contracts, 5 C. L. 664.

58. And not merely CO.lateral thereto.
Camors-McConnell Co. v. MoConnell, 140 F.
412.

50. A contract lor the sale of river craft,
whereby the instalments -were suspended in

ease of serious competition in traffic be-
tween two ports of a state, and tlie vendee
required to withdraw from such competition
for Ave years, was not a sufficient, if any,
restraint of interstate commerce to violate
the Sherman act. Cincinnati, P., B. S. & P.
Packet Co. v. Bay, 200 U. S. 179, 50 Law. Ed.

. Purchaser could not escape payment
by invoking the Sherman act because of a
covenant by him to maintain the present
rates not declared to enter into the consid-
eration of the sale, especially where the
rates related primarily, if not exclusively,
to domestic business. Id. An agreement as
incidental to the sale of property as a busi-
ness, that the seller will not enter into a
competing- business, -is valid, though in par-
tial restraint of trade (Camors-McConnell
Co. v. McConnell, 140 P. 412), though inci-
dentally it may possibly interfere with in-
terstate commerce (Cincinnati, P., B. S. & P.
Packet Co. v. Bay, 200 U. S. 179, 50 Law. Ed.

). A contract obligating one corporation
to iDuy all its raw material from, and to sell

all its manufactured products to, another
corporation does not violate the Sherman
act or the anti-t'rust law of Illinois. Heim-
buecher v. -Golf, Horner & Co., 119 111. App.
373.

60. Remedy being by direct proceeding
against the combination. Camors-McConnell
Co. V. McConiieli;' 1'40 P. 412.

61. Recovery by member of combination
against veridee of glass. Hadley-Dean Plate
Glass Go. V. Highland Glass Co. [C. C. A.]
143 P. 242.

62. Can be only at suit of United States.
Leonard v. Abner-Drury Brew. Co., 25 App.
D. C. 161.

63. Officers of a labor union attempting
to procure its members to leave the employ
of the company, unless it join the associa-
tion, are equally within the scope of the
remedy. Leonard v. Abner-Drury Brew. Co.,
25 App. D. C. 161.

64. Leonard v. Abner-Drury Brew. Co.,
25 App. D. C. 161.

65. To the charge of a combination or
conspiracy by means of a joint selling
agency, the books and papers of the mem-
bers showing the amount, price, and value
of product, and manner of selling the same,
is material. Nelson v. U. S., 201 U. S. 92, 50
Law. Ed. .

66. New York Bank Note Co. v. Kidder
Press Mfg. Co. [Mass.] 78 N. E. 463.

67. See Witnesses, 6 C. L. 2007.
68,69. Hale v. Henkel, 201 U. S. 43, 50

La"w. Ed. .

70. Nelson v. U. S., 201 U. S. 92, 50 Law.
Ed. .

71. Hale v. Henkel, 201 U. S. 43, 50 Law.
Ed. —r. See the converse stated in Jack
V. State of Kansas, 26 S. Ct. 73.
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of all memoranda of what incriminating testimony was given does not make the

granted immunity insufficient.''^ The immunity bestowed extends to testimony be-

fore a grand jury prior to presentment.''^ The immateriality of questions cannot

be challenged by witnesses as ground for refusing to answer/^ nor is non produc-

tion of papers excused because witness holds them as a corporate functionary.^'' To
compel production of books and papers by subpoena duces tecum is not an unreason-

able search and seizure/^ unless more than in reason will probably be necessarj'

are required.'^

§ 3. ' Comlinations violative of state anti-trust actg and of the Sherman
iaw.''^—Combinations having for their purpose the stifling of general competition

and the control of trade and prices are unlawful, both at common law and by some

sLatutes.''' It is not essential that they do in fact create a monopoly, provided they

tend to that end and interfere with free competition,^" but combinations between

firms or individuals for the regulation of prices and of competition ia business are

not unlawful so long as they are reasonable and do not include all of a commodity

or trade, or create such restrictions as to materially affect the freedom of com^-

merce.^^ An organization of employers for the purpose of securing stability in the

building trades, by requiring members to exact from employes agreements pro-

viding for the arbitration of disputes, is not unlawful as in restraint of trade.*^

Contracts in restraint of trade are treated elsewhere.*'

Statutes directed against trusts and monopolies are generally held valid as being

within the police power of the state, if they do not infringe some of the guaranteed

rights or trench on the Federal power,** and the fact that they apply to combina-

72,73. Hale v. Henkel, 201 U. S. 43, 50

Law. Ed. .

74,75. Nelson V. U. S., 201 U. S. 92, 50

L.aw. Ed. .

76, 77. Hale v. Henkel, 201 U. S. 43, 50

Law. Ed. .

78. See 5 C. L. 595.

79. Organization of retail coal dealers
seeking to compel wholesalers to furnish
coal only to designated dealers, and pledg-
ing its members not to buy from wholesalers
who sold to others except on payment of a
penalty, violated the common law, the con-
spiracy act of 1874 and that of 1891, against
trusts, pools, and monopolies. Sanford v.

People, 121 in. App. 619.

SO. No defense that there was only a
partial restraint of trade and that outsiders
could deal in coal by paying a tribute to
the members. Sandford v. People, 121 111.

App. 619.
81. Contract to buy all sash weights

plaintiff might make during a certain period
not void at common law. Over v. Byram
Foundry Co. [Ind., App.] 77 N. E. 302.

S3. Defendant held liable for violating a
rule against employing men who refused to

sign such agreements. City Trust Safe De-
posit & Surety Co. v. Waldhauer, 47 Misc. 7,

95 N. T. S. 222.

83. See Contracts, 5 C. L. 664.

84. Rev. Laws c. 56, § 1, prohibiting ven-
dors from making it a condition of the sale

of goods that purchaser shall not deal in

the goods of any other person, is within the
police power of the state and not contrary
to U. S. Const. Am. 14, or to art. 1, § 8

thereof, as interfering with interstate com-
merce, or to Mass. Const, art. 1, 10. Com-
monwealth V. Strauss [Mass.] 78 N. E. 136.

Sherman Act did not affect iiis validity, as

that act does not touch contracts affecting
interstate commerce only indirectly. Id.

Laws 1899, p. 409, No. 255, to prevent trusts,
etc., for certain purposes and providing for
the revocation of the certificate of any for-
eign corporation violating the act, does not
offend U. S. Const. Am. 14, § 1. Attorney
General v. A. Booth & Co. [Mich.] 12 Det.
Leg. N. 991, 106 N. W. 868. "The Anti-Trust
Statute," Acts 1903, c. 140, p. 268, held valid
and constitutional. State v. Witherspoon,
115 Tenn. 138, 90 S. AV. 852.
Held void: Penal Code § 321, prohibiting

combinations for the purpose of fixing the
price or regulating the production of any
article of commerce, by reason of § 325, ex-
empting agriculturists, etc., violates U. S.

Const. Am. 14, by denying the equal protec-
tion of the laws, both sections being inter-
dependent. State V. Cudahy Packing Co.
[Mont.] 82 P. 833.
BTOTB. Validity, scope, actual restrnlnt:

Action was brought by the state agaihst cer-
tain corporations charging them with a vio-
lation of the state statute declaring null and
void all combinations made with a view to
lessen, or which tend to lessen, competition
in the manufacture or sale, or to control
tlie prices of articles of domestic growth or
of domestic raw material. On demurrer,
held: (1) That the act is constitutional; (2)
That it applies only to unreasonable re-
straint of trade; (3) That it is unnecessary
to allege that tlie acts charged actually did
.restrain trade. State v. Virginia-Carolina
Chemical Co. et al 71 S. C. 544, 61 S. E. 455.

(1) Where the state anti-trust laws ex-
empt from their operation certain classes of
combinations, they have been held invalid
as denying the equal protection of the laws.
Connolly v. Union Sewer Pipe Co., 184 U. S.
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tions formed prior to their enactment does not render them unconstitutional.^" A
state may prohibit the doiag of business withia its borders by a foreign corporation

belonging to any trust or pool entered into outside the state for the purpose of af-

fecting prices outside the state.,^" A statute forbidding combinations or agreements

by insurance companies is valid, though the general anti-trust law of a state also

applies to such companies.^'

To constitute a violation of anti-trust laws, it is not essential that there exist

between the parties any formal contract.'^ A statute declaring Ulegal and pro-

l.iibitiag trusts applies to the existence and carrying on of all trusts after it takes

affect, including those formed prior thereto.^" Eailroad and express companies are

not exempt from the operation of anti-trust laws because of the existence of prior

Liws empowering the state railroad commission to regulate rates.*" The provisions

of the anti-trust act of Arkansas, directiug the institution of proceedings against

corporations faUing to file the affidavit of freedom from combinations required by

the secretary of state, does not create an offense, and failure to file the affidavit does

not violate the statute.'^ The validity under various statutes of particular com-

540, 46 Law. Ed. 679. Contra, State v. Schlitz

Brewing Co., 104 Tenn. 715, 59 S. "W. 1033, 78

Am. St. Rep. 941. But where the statutes
ar& general in their terms, embracing all

classes, they are upheld as a valid exercise
of the police power. State v. Buckeye Pipe'

Line Co., 61 Ohio St. 520, 56 N. E. 464; Smi-
ley V. Kansas, 196 TJ. S. 447, 49 Law. Ed. 546,

Houck V. Anheuser-Busch Brewing Ass'n,
88 Tex. 184, 30 S. W. 869; In re Davies, 168

N. T. 89, 61 N. E. 118. (2) In holding that
the act applied only to unreasonable re-

straints of trade the court adopted the views
of Justice Brewer in Northern Securities Co.

V. United States, 193 U. S. 197, 48 Law. Bd.
679, declining to follow the decision of Jus-
tice Harlan therein. The contrary was di-

rectly held in United States v. Trans-Missouri
Freight Ass'n, 166 U. S. 290, 41 Law. Ed.
1007; United States v. Coal Dealers' Ass'n,

85 F. 262. (3) The defendants contended
that as the only acts charged in the com-
plaint were lawful, and as there was no al-

legation that they actually did lessen compe-
tition, no unlawful intent would be inferred.

But the court was of the opinion that a re-

straint of trade would reasonably be the re-

sult of the acts alleged, and therefore the
law would presume that such a .result was
intended. United States v. The Paul Sher-
.man Pet. (C. C.) 98, 27 Fed. Cas. No. 16,012.

And where such an intent exists, producing
a dangerous probability that the acts con-
templated will occcur, there the statute di-

rects itself against that dangerous probabil-
ity as well as against the completed result.

Swift & Co. V. United States, 196 U. S. 375,

49 Law. Ed. 518; Harding v. American Glu-
cose Co., 182 111. 551, 55 N. E. 577, 74 Am.
St. Rep. 189, 64. L. R. A. 738 and Note Cf.
MacGinnis v. Boston & Mont. Consol. Copper
& Silver Min. Co., 29 Mont. 428, 75 P. 89,

holding that a specific intent or necessary
tendency to restrain trade must be shown.

—

4 Mich. L. R. 226.

S5. Acts 1903, p. 119, c. 94, declaring ille-

fral and prohibiting trusts, does not im-
pair the obligation of contract because it

includes trusts formed before it went into
effect. State v. Missouri R. Co. [Tex.] 14

Tex. Ct. Rep. 906, 91 S. W. 214.

86. Act January 23, 1903, prohibiting any
corporation, foreign or domestic, engaged
in any trust agreement from doing business
within the state, was within the power of
the legislature "with reference to foreign in-
surance companies. Hartford Fire Ins. Co. v.

State [Ark.: 89 S. W. 42. Act Jan. '23, 1905,
to the effect that any corporation connected
with any trust agreement made in Arkansas '

OY elsewhere, to regulate in Arkansas or
elsewhere, the premiums for insuring prop-
erty, etc., shall be subject to certain pen-
alties, and prohibiting such corporation from
doing business within the state, prohibits
the doing of business in Arkansas by a for-
eign insurance corporation belonging to a
trust to fix insurance rates outside of Ar-
kansas. Id.

87. Iowa Code 1897, § 1754, forbidding in-
surance companies from entering into com-
binations or agreements concerning rates,
agents' commissions, or the manner of trans-
acting business, and presumably intended to
insure competition among these companies,
does not violate U. S. Const. Am. 14. Car-
roll v. Greenwich Ins. Co., 199 U. S. 401,. 50
Law. Ed. . Does not forbid the com-
panies from using each other's experience
or to employ the same person to work up
results. Id.

88. A corporation organized in pursuance
of a scheme to combine violated the anti-
trust law by carrying out the unlawful ar-
rangement and could not defend on the
ground that the wrong was done by the or-
ganizers. Attorney General v. A. Booth &
Co. [Mich.] 12 Det. Leg. N. 991, 106 N. W. 86.'!.

89. Acts 1903, p. 119, o. 94. State v.

Missouri, etc., R. Co. [Tex.] 14 Tex. Ct. Rep.
906, 91 S. W. 214.

»0. Acts 1903, p. 119, c. 94, not inappli-
cable to contract between a railroad com-
pany and an express company granting ex-
clusive privileges to the express company.
State V. Missouri, etc., R. Co. [Tex.] 14 Tex.
Ct. Rep. 906, 91 S. W. 214.

91. Prosecution required is for violation
of the other sections prohibiting trusts, etc.
Act Jan. 23, 1905 (Acts 1905, p. 6, § 7).
State V. International Harvester Co. [Ark.]
96 S. "W. 119.
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binations;^^ the scope of such statutes,"' and the effect to be given specific laws in

view of other legislation on the subject,"* depend on the statutes themselves and are

not susceptible of reduction to rule.

92. violated: Rev. St. 1895, art. 4540, re-
quires railroad companies to furnish equal
facilities and equal rates to all express com-
panies. Held, a contract between a railroad
company and an express company giving tlie

latter "exclusive privileges," binding the
railroad not to allow others to do an expres.-?

business on the road, and giving the express
company credit for any sums paid by other
express companies in case privileges shouM
be accorded them by legislation or judicial
proceedings, violated Acts 1903, p. 119, c. 94,

defining a trust as a combination of capital
skill, or acts of two or more persons to

create or carry out restrictions in the free
pursuit of any business authorized by the
laws of the state, or to pre\ent or lessen
competition in the transportation of rner-

charidise, and making a trust unlawful.
State V. Missouri, etc., R. Co. [Tex.] 14 Tex.
Ct. Rep. 906, 91 S. W. 214. Held to be a
combination of capital skill and acts of the
railroad and the express companies. Id.

An association of persons and corporations
engaged in the business of buying and sell-

ing live stock and practically controlling
tha.t business at the place of operation,
which has a by-law forbidding its members
to buy or sell live stock for others without
charging a commission of at least 50 cents
a head, is a combination to carry out re-

strictions in the full and free pursuit of a
lawful business, and in virtue of that fact is

a trust within the terms of c. 265, p. 481.

Laws 1897. State v. Wilson [Kan.] 84 P.

737. The charging of a commission for serv-
ices in the purchase of live stock for anoth-
er, by a member of such a trust in pursu-
ance of the by-law referred to is a misde-
meanor by that statute, and a contract to

pay commissions exacted under such circum.-

stances is void. Id. A contract that a pur-
chaser shall sell the goods of the vendor
but not the goods of any other person vio-
lates Rev. Laws c. 56, § 1, against making it

a condition of the sale of goods that the
buyer shall -not deal in the goods of any
other person, but permitting the making of
contracts for the exclusive sale of goods,
and is not a contract for the exclusive sale
of goods. Commonwealth v. Strauss [Mass.]
78 N. E. 136. A ruling that if defendant
named a price at which he would sell his

employer's tobacco, and then stated that if

the purchaser dealt in no other tobacco de-
fendant would return a rebate of 6 per cent,

it would not be a sale on condition that
the purchaser would not sell the goods of

any other person, was properly refused
where the jury might have found that the
price and rebate were understood to be a
practical refusal to sell except upon the con-
dition which would entitle the purchaser to

the rebate. Id.

Not violated: An agreement by a seller of

whisky not to sell the same kind of whisky
in the places where the buyer was engaged
in business until the latter had disjposed of

the quantity purchased did not violate Acts
1899, p. 246, c. 146, against fixing prices, lim-
iting quantity, refusing to deal w'th those
not members of a combination, etc, Norton

V. "W. H. Thomas & Sons Co. [Tex.] 15 Tex.
Ct. Rep. 126, 91 S. W. 780. Norton V. W. H.
Thomas & Sons Co. [Tex. Civ. App.] 15 Tex.
Ct. Rep. 618, 93 S. W. 711. A contract bind-
ing a corporation to purchase all its raw ma-
terial from another corporation and to sell
to it all its manufactured products does not
offend the Illinois anti-trust law, nor the
Sherman act. Heimbueoher v. GofC, Horner
& Co., 119 111. App. 373. A live stock ex-
change established for the mutual benefit
of its members and to inculcate and enforce
correct principles in business transactions,
and providing for the expulsion of members
found guilty of misconduct or business dis-
honesty, and that no member should do busi-
ness with one expelled, was not an illegal
combination in restraint of trade within Rev.
St. 1899, § 8978, prohibiting the limiting of
competition by refusing to deal with anotlier
person because not a member. Gladish v.

Kansas City Live Stock Exch., 113 Mo, App.
726, 89 S. W. 77. One expelled could not re-
strain association or its members from re-
fusing to deal with him on the ground that
such refusal was an illegal boycott. Id.

93. The anti-trust statute of Missouri
(Rev. St. Mo. 1899, §§ 8965-8970), does not
apply to a contract for the sale of goods to
be manufactured by the vendor in another
state and delivered to the vendee in Missouri,
the re,gulation of interstate commerce being
within the exclusive authority of Congress.
Hadley-Dean Plate Glass Co. v. Highland
Glass Co. [C. C. A.] 143 F. 242. Act Cong.
August 27, 1894, was not applicable, being
confined to combinations where either of
the parties is importing any article from a
foreign country. Id. Burn's Ann. St. 1901,
§ 3312g, declaring void contracts between
persons or corporations who control the
output of certain articles of merchandise,
designed to affect prices, applies only to con-
tracts between parties who control the out-
put, and so a contract for the sale of the en-
tire output of a particular foundry for a
certain period "was not void. Over v. Byram
Foundry Co. [Ind. App.] 77 N. B. 302.

94. Ch. 158, p. 2S4, Laws 1891 (Gen. St.

1901, §§ 2439-2441) prohibiting combinations
to prevent competition among persons en-
gaged in buying and selling live stock, is

superseded by the general anti-trust law of
1897- (Laws 1897, p. 481, o. 265; Gen. St. 1901,
§§ 7864-7874)', and is no longer in force.
State v. Wilson [Kan.] 84 P. 737. Act of
1897, constitutional. Id. The"Gondering
Act" (Sess. Laws 1897, p. 347, c. 79), was
repealed by implication by the "Junkin Act"
(Sess. L3.WS 1905, p. 636, c, 162), except as
to the first section defining "trusts." State
V. Omaha Elevator Co. [Neb.] 106 N. W. 979.
The acts of 1887 (Sess. Laws 1887, p. 675, c.

114), and 1897 (Sess. Laws 1897, p. 352, c.

80), .prohibiting combinations by grain deal-
ers and others to fix the price of grain, etc.,

do not except such dealers from the opera-
tion of the later general anti-trust acts of
1897 (Sess. Laws 1897, p. 347, c. 79), and 1905
(Sess. Laws 1905, p. 636, c. 132), applying to

illegal combinations to fix prices, etc., and
the attorney general was authorized to pro-
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I'arties to illegal combinations are amenable to the law, though co-contractors

cannot be reached."^ In quo warranto against a foreign corporation for violating

the anti-trust law of Michigan, a precedent suit in a lower court is not necessary

before proceeding in the supreme court."" The consent of the railroad commission

is not a condition precedent to a proceeding by the attorney general of Texas against

railroad and express companies for violation of the anti-trust act of that state."

The usual rules of pleading apply."* While an indictment is sufficient which

charges the existence and object of a conspiracy without a statement of the means

intended to be used or the evidence tending to prove the unlawful agreement,"" yet

it must be sufficiently specific to apprise the accused of the particular offense in-

tended.^

The general statutory power to compel production of books and papers by a

party extends to a suit against a corporation for illegally combining or conspiring.^

The examination provided by the Kansas anti-trust act has no substantial tendency

to subject a witness to punishment under the Federal laws.^ A law providing for

an order of the court, requiring the attorney of a corporation prosecuted for vio-

hding an anti-trust law to produce nonresident witnesses, is valid as merely pro-

viding a means of notifying the corporation through its attorney.* A foreign cor-

poration, upon entering a state in which such a law is in force, impliedly agrees that

notice to his attorney shall be notice to it,'' and no unfair burden is placed upon it

by requiring it to produce its officers to give testimony at a suitable time and place

within the gtate." On the issue that a pretended competition was fictitious, the

ownership of the stock of one of the competing corporations is relevant,'' and pro-

duction of its books may be compelled for this purpose.* Rulings on evidence by a

special commissioner to take and report evidence in an original proceeding against

an alleged combination will not be reviewed before his report is heard." The pen-

alty for violating an anti-trust law ceases when the offense ceases.'"

ceed by injunction under the law of 1905.

Id.', The General Conspiracy Statute of 1874
did not supersede all common-laTV offenses
in relation to Injuring the public trade,
eanford v. People, 121 111. App. 619. The act
of 1891 did not repeal so much of the Con-
spiracy Statute of 1874, not repugnant there-
to as provided punishment for conspiring to

injure the public trade. Id.

95. In quo warranto against a corpora-
tion for violating Pub. Acts 1899, p. 409, No.

255, by monopolizing the business of catch-
ing and selling flsh, defendant was amen-
able to the law, whether its co-contractors
could be reached or not, and could not ob-
ject that they vi^ere not made defendants.
Attorney General v. A. Booth & Co. [Mich.]
12 Det. Leg. N. 991, 106 N. W. 868.

93. For violation of Pub. Acts 1899, p. 409,

No. 255. Attorney General v. A. Booth & Co.
[Mich.] 12 Det. Leg. N. 991, 106 N. W. 868.

Quo warranto proper. Id.

97. To recover penalties under Acts 1903,

p. 119, c. 94. State v. Missouri, etc., R. Co.
[Tex.] 14 Tex. Ct. Rep. 906, 91 S. W. 214.

98. In action to recover penalties for vio-
lating the anti-trust act (Acts 1903, p.- 119,,

c. 94), an allegation that after the passage
of the act defendants "continued to treat
such contract as valid, and executed and
carried it out," sufficiently stated that the
unlawful features of the contract were car-

ried out after the statute went into effect.

St;ate v. Missouri, etc., R. Co. [Tex.] 14 Tex.
Ct. Rep. 906, 91 S. W. 214.

99. Indictment und6r Anti-Trust Act 1903,
c. 140, p. 268. State v. Witherspoon, 115
Tenn. 138, 90 S. "W. 852.

1. An indictment for violating the Acts
1903, c. 140, p. 268, which fails to state the
terms of the agreement or arrangement en-
tered into by the parties, and the particular
articles imported or of domestic manufact-
ure or growth,—the price of which s6ch
agreement tended to control and lessen or
advance, was insuffloient. State v. Wither-
spoon, 115 Tenn. 138, 90 S. W. 852.

2. Rev. St. 1899, § 737. State v. Standard
Oil Co., 194 Mo. 124, 91 S. W. 1062.

3. The act being directed to proceedings
under state laws would not probably un-
cover testimony relevant to a Federal in-

dictment. Jack V. Kansas, 199 U. S. 373, 60
Law. Ed. .

4. Rev. St. 189J, § 8983. State v. Stand-
ard Oil Co., 194 Mo. 124, 91 S. "W. 1062.

5. «, 7, 8. State v. Standard Oil Co., 194
Mo. 12'4, 91 S. W. 1062.

9. Not on motion to vacate an order to
attorneys to produce witnesses, books, etc.

State V. Standard Oil Co., 194 Mo. 124, 91
S. W. 1062.

10. An agreement between rival gas com-
panies in violation of the anti-trust act of
June 11, 1891 (111. Laws 1891, p. 206), did
not, after tliey ceased to act under it, de-
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§ 3. Grants of privileges by statute, ordinance, and contracts with municipali-

ties tending to create monopolies.^'-—Municipal ordinances granting exclusive priv-

ileges for a given number of j'ears to dispose of garbage and refuse matter are gen-

erally held valid. "^^

COMMERCE.

g 1. Nature o£ Commerce^ Domestic, In-
terstate, or Foi'eign (667).

§ 2. Regulntion of Commerce (667).
A. The "Commerce Clause" and Its Ap-

lication to Particular Regulatory
Measures (667). Regulation of
Traffic in Intoxicating Liquors
(66S). Inspection Laws (669).
State Burdens on Foreign Com-
merce (6G9). Regulation of Rail-
roads and Other Carriers (671).

The Safety Appliance Act (671).
Discrimination in Rates (672).

B. Regulation of Trade and Commerce
Within a State (673).

§ 3. The InferMtate Commerce Commis-
Hfran; Its Functions and Proceeding's Before
;t (673).

§ 4. Tlie Department of Commerce and
Labor; Its Functions (673).

§ 5. State Railroad and Corporation Com-
mission (673).

§ 1. Nature of commerce; domestic, interstate, or foreign.'-^ Original pach-

ages.'-*—The definitions^ of commerce includes a shipment from one state to. an-

other by a continuous carriage. s" A sale of property in one state for delivery in

another is interstate commerce,'^'' but a contract for work to be done in a state fur-

nishing materials from \\ithout is not."^* Goods shipped from one state into an-

other and sold in original packages in the latter are subjects of interstate commerco

and not liable to state legislation, except in case of intoxicating liquors, which under

the Wilson act become subject to state authority immediately upon arrival ^therein.^-'

j\Iere stoppage does not deprive an interstate shipment of its continuity.^"

§ 8. Regulation of commerce. A. The "commerce clause" and its applica-

tion to particular regulatory measures.'^'-—Congress has exclusive power to regulate

commerce between the several states. ^^ The power of congress to regulate commerce

among the several states, when the subject of that power are national in their na-

ture, is exclusive. The faikire to exercise this exclusive power is an expression that

prive the companies of the right to invoke
the due process of law clause of the Feder-
al Constitution against an ordinance fixing

unremunerative rates. Peoria Gas & Elect.

Co. V. Peoria, 200 U. S. 48, 50 Law. Ed. .

11. See 5 C. L. 598. See, also. Franchises,

5 C. L. 1518.

12. Board of supervisors of San Francisco

could grant 50 year privilege of cremating

refuse matter, etc. California Reduction Co.

V. Sanitary Reduction Works, 199 U. S. 306,

50 Law. Ed. .

13. See 5 C. L. 599.

14. See 5 C. L. 600.

15. See 5 C. L. 599, n. 64.

16. Porter v. St. Louis S. W. R. Co. [Ark.]

95 S. W. 453; Berry Coal & Coke Co. v. Chi-

cago, etc., R. Co., 116 Mo. App. 214, 92 S.

W. 714.

17. Globe Elevator Co. v. Andrew, 144 F.

871.

18. Contract contemplated the erection of

a building in Michigan and installing therein

the articles so purchased, and it was neces-

sary to buy materials and hire men in Mich-

igan. Hastings Industrial Co. v. Moran
[Mich.] 13 Uet. Leg. N. 131, 107 N. W. 706.

A contract by a foreign corporation to con-

struct and equip a factory in Michigan, in

the performance of which labor was done,

and materials furnished in the state, though

all the machinery was shipped into the state,

and the corporation had no office or agent

therein, did not relate to interstate com-
merce so that it was not governed by Pub.
Acts 1901, p. 317, No. 206, imposing on for-
eign corporations conditions precedent to the
right to sue on contracts made in the state.
Id.

10. Hart V. State [Miss.] 29 So. 523. The
importation of cigarettes in original pack-
ages for personal consuniption is a transac-
tion involving interstate commerce and not
subject to state legislation. State v. Lowry
[Ind.] 77 N. E. 728.

20. Cannot be interrupted inside the state
for the sole purpose of evading the inter-

i state rate. Porter v. St. Louis S. W. R. Co.
[Ark.] 95 S. W. 453.

21. See 5 C. L. 601.

22. Hadley-Dean Glass Co. v. Highland
Glass Co. [C. C. A.] 143 F. 242. A state anti-
trust statute has no application to a con-
tract for the sale of goods to be manfac-
tured by the vendor in another state and de-
livered to the vendee in the former. Id. St.

Mass. 1903, p. 155, c. 195, § 1, forbidding the
use of arms or the great seal of the Com-
monwealth for advertising or commercial
purposes, is not in conflict "with the pro-
vision of the Federal Constitution invest-

ing congress with tlie power to regula.te

commerce among the states. Commonweal tli

V. R. I. Sherman Mfg. Co., 189 Mass. 76, 75

N. E. 71.
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the subject shall be free from restrictions or impositions upon it by the state*."' It

includes the power to determiae what shall or shall not be deemed ia the judgment

of the law an obstruction to navigation in any waterway used in carrying on such

commerce. Such power is without limitation as to the means "* and manner in

which it shall be exercised, and congress may pass legislation requiring the removal

of obstructions and commit the enforcement of such law to one of the adminis-

trative departments.^^ The right of the state to preserve the common property,

such as water, cannot be destroyed merely because the unlawful obstructer of the

water intends to transport it into another state for use thereia, and statutes makiag
it unlawful to so transport water are not void as a violation of the interstate com-

merce clause of the Federal constitution,'^ and may- lawfully authorize the building

of a structure in the navigable waters within its limits, but the right so granted

is held subject to the right of congress at any time to require the removal."^ In the

absence of legislation by congress, a state may improve its lands and promote the

general health by authorizing a dam to be buUt across its interior streams, though

they were previously navigable to the sea by vessels engaged in coastwise trade.'^

I'he act of congress regulating interstate commerce has no application in an action

in one state against a railroad company for negligence ia causing the death of a

servant in another.^^ The Sherman anti-trust law forbids contracts in. restraint of

interstate commerce, but a contract made as part of the sale of a business and not

as a device to control commerce does not fall within the act.'" The business of in-

surance iiS not commerce.'^

Regulation of traffic in inioxicating Kqu-ors.^^—^Under the Wilson act, original

packages containing liquor become subject to state authority upon arrival in the

state,'' but in case of an unsolicited shipment, not until delivery by the consignee.'*

The state may exact license for sale of liquor on an interstate ferry,"' or in original

23. Jewett Bros. & Jewett v. Small [S. D.]

105 N. W. 738.

24. 25. United States v. Union Bridge Co.,

143 F. 377.

28. McCarter v. Hudson County Water Co.

[N. J. Eq.] 61 A. 710.

27. United States v. Union Bridge Co.,

143 F. 377.

25. Manlgault v. Springs, 199 U. S. 473, 50

Law. Ed.
29. MoManus v. Oregon Short Line R. Co.

[Mo. App.] 94 S. W. 743.

.<iO. Cincinnati, etc., Packet Co. v. Bay, 200

U. S. 179, 50 Law. Ed. . The Interference,

if any, with interstate commerce, contem-
plated by a contract for the sale of certain
river craft, which permits a suspension of

payment of instalments of the purchase price

in case of serious competition in freight and
passenger traffic over a route between two
named Ohio points on the Ohio river, and re-

quires the vendors to withdraw from such
competition for five years. Is too insignifi-

cant to render the contract invalid under act
of July 2, 1890 (Comp. Stat, 1901, n. 3200),
as imposing a restraint upon interstate com-
merce. Id.

31. State V. Insurance Co. [Neb.] 106 N.

W. 767; Commonwealth v. Gregory [Ky.] 89

S. W. 168.

32. See 5 C. L. 603.

33. Hart v. State [Miss.] 39 So. 623.

Note; Under Brown v. Maryland, 12

Wheat. [U. S.] 419, 6 Law. Ed. 678, Federal
control of interstate commerce Is exclusive

until a sale in the original package. By
the Wilson Act (1890-26 Stat. 313, c. 728),
states have equal police powers over import-
ed and domestic liquors. In re Rahrer, 140
U. S. 545, 35 Law. Ed. 572. As, by its terms,
the act effects only the exercise of the police
power, the decision In Brown v. Maryland, 12
Wheat. (U. S.) 419. 6 Law. Ed. 678 is, in

other respects, still controlling, hence the
validity of a statute will depend upon its

purpose. If it was designed to tax inter-
state commerce it obviously Is not a police
measure, see Postal Tel. v. Taylor, 192 U. S.

64, 48 Law. Ed. 342, but if bona fide a police
measure, the revenue, being ancillary to the
purpose of the statute, is of no importance,
however large it may be. Courts have al-
ways distinguished between the direct and
indirect regulation of commerce by the state.—5 Columbia L. R. 298, 546.

34. Adams Rx^ress Co. v. Com. [Ky.] 92

S. W. 932. Where a liquor dealer outside
the state ships by express whisky C. O. D.
into the state to one who has not ordered it,

and the express company notifies the con-
signee and he pays them, the transaction
comes within the Wilson Act and is not in-
terstate commerce. Id.

35. The exaction by a state of a license
fee from a person enga.ged in selling intoxi-
cating liquors within the state, over a bar,

on board a ferry boat engaged in interstate
commerce, is authorized by the Wilson Act.
Tfoppiano v. Speed, 199 U. S. 501, 50 Law.
Ed. ,
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Ijackages.'' There is a conflict of authority as to whether under this act a state

may regulate the soliciting of orders for liquor to be transported from another state.

In South Dakota it has been held that such regulation is proper/' while in Ala-

bama ^^ and Texas,'" it is held that it is a violation of the interstate- .commerce

clause of the Federal constitution.

Inspection laws.^"—A state may lawfully make local regulations and inspec-

tion laws, affecting interstate commerce, having for their object the protection of

property *^ and protection of the public from fraud and imposition, but a law which

directly obstructs commerce between the states is void.*^

State burdens on foreign commeixe.*^ Such laws miist be reasonable.^*—Con-

gress can authorize an exercise of police power by a state, which without such au-

tliority would be an unconstitutional interference with commerce.*'' The iaterstate

36. A city ordinance requiring a license of
each person or firm seUing beer by the bar-
rel, half barrel, or quarter barrel, is not re-
pugnant to the commerce clause of the Con-
stitution of the United States as applied to
an individual carrying on an independent
domestic business of selling beer by the
barrel which has been brought into the state
and disposed of by him in the original pack-
ages. City of Mobile v. Phillips [Ala.] 40

So. 826.

37. State V. Delamater [S. D.] 104 N. W.
537.

38. Moog V. State [Ala.] 41 So. 166.- Stat-

ute held to apply only after transportation
into state is complete. Id.

39. Donley v. State [Tex. Cr. App.] 14
Tex. Ct. Rep. 13, 89 S. W. 553; Ex parte Mas-
sey [Tex. Cr. App.] 15 Tex, Ct. Rep. 706,

92 S. W. 1086.
40. See 5 C. L. 603.

41. Law requiring inspection of cattle

coming into the state to prevent spread of

contagious diseases, held valid. State v. As-
bell [Kan.] 86 P. 457.

42. Globe Elevator Co. v. Andrews, 144

P. 871. A matter like fixing the grades by
which grain may be sold in interstate com-
merce, and without which it cannot be sold
on a large scale, is one which admits of only
one uniform system of regulation and is

therefore within the exclusive power of con-

gress, and legislation by a state (Id.), which
attempts to impose its own inspection on

all grain sold, delivered, or stored within
its limits -to the exclusion of those of other

states, imposes a direct burden upon inter-

state commerce and is unconstitutional and
void as a regulation thereof. (Id.),

43. See 5 C. Ij. 603. A state may not di-

rectly tax or impose a burden upon inter.'state

commerce, but it may, under the exercise

of its police power, enact laws for the pro-

tection of the public within its boundaries
indirectly affecting such commerce. Com-
monwealth .V. Strauss [Mass.] 78 N. B. 136.

Bxelusive purchase and snle agreements;

Rev. Laws (Mass.), c. 568, providing that a

person, firm, corporation, or association of

persons, doing business in Massachusetts,

shall not make it a condition of the sale of

goods, wares, or merchandise that the pur-

chaser shall' not deal in those of any other

person, firm, corporation, or association of

person's, is ' not repugnant to the Federal

Constitution as a regulation of interstate

commerce, notwithstanding the enactment

of the Federal Anti-Trust Law (U. S. Comp.

St. 1901, p. 3200), prohibiting contracts di-
rectly affecting interstate or foreign com-
merce by way of restraint of trade or crea-
tion of a monopoly. Commo'nwealth v.

Strauss [Mass.] 78 N. E. 136.
Sale or {lossesslon of fish and grame; Pub.

Acts Mich. ,1899, No. 88, declaring it unlaw-
ful to market or have in possession certain
kind of fish, is not, "although applied to Hsh
lawfully caught in foreign - waters, repug-
nant to Const. U. S. art. 1, § 8, empowering
congress to regulate commerce between the
states and with foreign nations. People v.

Lassen [Mich.] 12 Det. Leg. N. 857, 106 N. W.
143. Act Cong. May 25, 1900, c. 533, 31 Stat.
187 (U. S. Comp. St. 1901, p. 290), providing
that all dead game importation of which is

prohibited, or any dead game carried into a
state or territory for use, sale, or storage
there shall, on its arrival, be subject to the
operation of the laws of such state enacted
in the exercise of the police powers, to the
same extent as if such game had been pro-
duced' in such state and shall not be exempt
therefrom by reason of being introduced
therein in original packages, confers on
any state the right to enact laws prohibit-
ing the possession of dead game within cer-

tain periods, whether taken within or with-
out the state. People v. Hesterberg [N. T.]

76 N. E. 1032.
Delivery without bill of lading: Kirby's

Dig. §§ 630 and 531, providing a. penalty for

any carrier surrendering any goods in it.s

charge without the surrender of the bill of

lading, are not, when applied to interstate

commerce and in absence of any congres-

sional legislation on the subject, in conflict

with the- commerce clause of the Federal
constitution. Arkansas Southern Ry. Co. v.

German Nat. Bank [Ark.] 92 S. W. 522.

Unclaimed goods: Congress having passed
no law regulating the disposition of freight

shipped from a point without the state to

a consignee within the state, when the con-
signee refuses to receive the shipment an<^

the consignor refuses to give directions for
the disposition of the same, a general state
statute providing for the sale of the re-
jected freight is valid, notwithstanding that
the shipment was an interstate one. St.

Louis S. W. R. Co. V. Arkansas & T. Grain
Co. [Tex, Civ. App.] 15 Tex. Ct. Rep. 372,
95 S. W. '656.

44. Jewett Bros. & Jewett v. Small [S. D.]
105 N. W. 738.

45. People V. Hesterberg [N. T.] 76 N. E.

1032, rvg. 109 App. Div. 295, 96 N. T. S. 286;
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employment of a vessel does not prevent the attachment and enforcement of liens

thereon." The gross earning tax law of Texas, imposing a tax computed on the

basis of the gross receipts of railways where part of those receipts have been earned

by interstate business, has been held not an attempt to regulate intcrestate com-

merce.*' An annual license tax imposed on the business of a foreign corporation

engaged in interstate commerce is not a tax on interstate commerce.*' A state may
impose a tax upon different occupations, and so long as tliere is no discrimination

pgaiust citizens of another state, such tax is not an iaterferenee with interstate com-

merce,*' but a tax must not injuriously discriminate against the products of another

state or foreign country.^" A state may tax property employed in interstate com-

merce the same as all other property.'^'- It can tax the privilege of transferring such

property, provided it treats nonresidents the same as residents, and subjects all trans-

fers of the same class to the same tax.^^ The franchise or intangible property of one

carrying on interstate commerce is liable to taxation in so far as it is operated within

tlie taxing district of the state seeking to subject it.°' Although the origin of prop-

erty may be in another state, nevertheless, when it is brought into a state and merged

into the mass of general property, there it becomes subject to the tax laws of that

state. ^* Thus, credits on bills receivable of a person are taxable as capital invested

state V. He&er [Mo.] 93 S. W. 252; Cameron
V. Territory [Okl.] 86 P. 68; Hart v. State
[Miss.] 39 So. 523; Wells F'argo Exp. Co. v.

State [Ark.] 96 S. "W. 189.

46. Although a vessel is enrolled and li-

censed and engaged in interstate commerce,
it can be reached in proceedings brought to

pnforce liens la"\vfully created by state au-
thority. Delaney Forge & Iron Co. v. Iro-
quois Transp. Co. [Mich.] 12 Det. Leg. N.

441, 105 N. W. 527.

47. Galveston, etc., H. Co. v. Davidson
[Tex, Civ. App.] 15 Tex. Ct. Rep. 274, 579,

93 S. W. 436; State v. Galveston, etc., R. Co.

[Tex.] 97 S. W. 71, rvg. [Tex. Civ App.] 93

,S. W. 464.

Note: The tax imposed under this law
was in addition to the property tax. This
case should not be confused with cases

which uphold the doctrine that the state has
a right to levy a tax on the property of

railroad companies and use the gross earn-
ings of the company derived from state and
interstate business in determining the

amount of property of the railroad company
within the state. [Ed.]

48. American Smelting & Refining Co, v.

People [Colo.] 82 P. 531,

49. Tax on local business of foreign meat
packing houses. Armour Packing Co. v.

Lacy, 200 U. S. 226, 50 Law. Ed. . Li-
censing vendors of domestic machinery.
Territory v. Russell [N. M.] 86 P. 551. The
tax imposed by N. C. Pub, Laws 1903, c. 247,
as construed by the state courts, upon such
local business of a foreign meat packing
house as its sales within the state of prod-
ucts already stored there, on orders received
after these products are thus stored, is not
invalid as an interference with interstate
commerce. Armour Packing Co. v. Lacy,
200 U. S. 226, 50 Law. Ed. .

50. Commonwealth v. Caldwell, 190 Mass.
355, 76 N. E. 955.

51. People v. Reardon [N. Y.] 77 N. B.
970. A tax imposed by a city on the sleep-
ing cars of a foreign corporation, engaged
In interstate commerce to the extent of the

value of the average number of cars dailv
placed in railroad yards in the city for the
purpose of preparing them for train service,
is valid. City of Covington v. Pullman Co.
[Ky,] 89 S. W. 116.

52. People V. Reardon [N. T.] 77 N. E.
970, afg. 110 App. Div. 821, 97 N. Y. S. 535.
Laws 1905 N, Y., pp. 474, 477, c. 241, §§ 315.

324, imposing a tax upon transfers of stock
in domestic and foreign corporations, applies
only to transfers made within the state and
is not in conflict with U. S. Constitution,
art. 1, § 8, par. 3, empowering congress to
regulate interstate commerce. People v.

Reardon [N. Y.] 77 N. E. 970.
53. Covington & C. Bridge Co. v. Coving-

ton [Ky.] 89 S. W. 296. A proportional statu
tax, levied under Sess. Acts 1898, p. 96, c. 38,

on the intangible property within the state
of a bridge company owning a bridge over
a river bet^veen the state and another state,

is not a tax on interstate commerce, though
the bridge is used for interstate commerce
by street cars and other vehicles, and
though, in arriving at the value, the income
is considered, and the income is derived in

whole or in part from interstate commerce.
Id. Interstate commerce is not interfered
with by a franchise tax imposed* upon a do-
mestic railway corporation by N.. T. Laws
1896, c. 908, § 182, because no deduction is

allowed from the capital stock taken as the
basis of the tax, on account of the consid-
erable proportion of its rolling stock, which
by familiar course of rail"way business is

always absent from the stater People v.

Miller, 202 U. S. 584, 60 Law. Ed. ,

.54. Darnell v. Memphis [Tenn.] 95 S. W.
816. A corporation engaged in the sale of
oil, "which brings its oil from a foreign state
into Virginia, and mingles it with the gen-
eral mass of property in the ^tate, is not,

in selling oil in Virginia, either in original
barrels or from "wagons engaged in Inter-
state commerce in such sense as to preclude
a city in Virginia from exacting a license
tax from it. Standard Oil Co. v. Fredericks-
burg [Va,] 52 S. E. 817.
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in the state, though the credits are the proceeds of sales of imported goods in orig-

inal packages, the tax not being on imports."" Property in transit from one state

to another cannot be properly subjected to local taxation in a taxing district through
which it is being transported, but if it be stored for an indefinite time during such

transit, at least other than for natural causes Or lack of facilities for immediate
transportation, it may be lawfully assessed by the local authorities."* The fact that

an indebtedness due to a nonresident railroad company arose out of the conducting

of interstate business does not exempt from garnishment under a foreign attach-

ment."''
'

Regulation of railroads and other carriers.^^—The purpose of the Interstate

Commerce Act is to place all shippers on an absolute equality. Thus railway

companies cannot discriminate in furnishing cars to shippers."" Under that act,

railroads engaged in interstate commerce must file a schedule of rates with the in-

terstate commerce commission and keep copies of its schedule of rates posted in its

depots and stations.*" A state statute requiring carriers under penalty to furnish

cars on a prescribed notice excused by nought but "strikes or other public calamity"

is void for unreasonableness.*^ A rule by an initial carrier, as part of an agreement

for a through rate, reserving to the carrier the right of routing beyond its own line,

is not violative of the Interstate Commerce Act requiring joint trafBc rates to be

filed with the interstate commerce commission, and requiring the commission to pre-

scribe forms of schedules of such rates,*^ neither is it in violation of that part of the

act forbidding pooling,*^ especially where such rule serves to break the practice of

rebating'.** Under the act of congress regvilating commerce, a carrier, unless au-

thorized by its charter or legislation existing at the time of the adoption of the act,

cannot buy a commodity and sell the same to be transported over its lines at a price

insufficient to yield its published freight rate after deducting the cost of purchase

and delivery.*" A carrier which has been adjudged to have violated the act to reg-

ulate commerce in a specific particular may be restrained from further violations

of the act, but cannot be enjoined in general terms from violating the act in the

future in any particular.** The courts have jurisdiction of actions to recover from
the carrier an unjust and unauthorized exaction demanded on an interstate ship-

ment, and collected not only in violation of the Interstate Commerce Act but in

violation of the contract made with shipper.*' An order of a state corporation com-

mission compelling a railway company engaged in interstate commerce to deliver

cars containing interstate shipments beyond its right of way to a private siding is

an unlawful interference with interstate commerce.**

The Safety Appliance Act *° applies to all cars used in moving interstate com-

merce.'"'

55. N. Y. Tax Laws 1896, p. 800, c, 908,

§ 7. People V. Wells, 107 App. Div. 15, 95 N.

T. S. 100.

56. Merchants' Transfer Co. v. Board of

Review, 128 Iowa, 732, 105 N. W. 211.

ST. Johnson v. Union Pac. R. Co., 145 P.

249.

5S. See 5 C. L. 603.

59. United States v. Norfolk & W. R. Co.

[C. C. A.] 143 F. 266.

eo. Griffin v. Wabash R. Co., 115 Mo. App.

549, 91 S. W. 1015. The posting of copies

of such schedule of rates at a railroad sta-

tion where they were afterward torn down
is not a compliance with that act. Id.

61. Houston & T. C. R. Co. v. Mayes, 201

U. §. 321, 60 Law. Ed. —

.

62, 63, 64. Southern Pac. Co. v. Intorstate
Commerce Commission, 200 U. S. 536, 50
Law. Ed. , Tvg. 132 P. 829.

65, 66. New York, etc., R. Co. v. Inter-
state Commerce Commission, . 200 U. S. 361,
50 Law. Ed. , modifying 128 P. 59.

67. Banner v. Wabash R. Co. [Iowa] 108
N. W. 759. '

68. McNeill v. Southern R. Co., 199 U. S.

543, 50 Law. Ed. .

69. See 5 C. L. 604.

70. A terminal company which receive.s
cars of coal coming from another state, and
delivers them within its yards to the en-
gines of a railroad company, is en^Rg^ed in

moving interstate traffic, within safety ap-
pliance act (U. S. Comp. St. 1901, p. 3174).
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Discrimination in ratefs.'''^—One purpose of the Interstate Commerce Act was

to secure just and reasonable rates without discrimination, favor, preference, or

inequity,'^ and to that end to encourage competition.'^ A reduction of rates, whether

it originates or is impelled by existing competition,'* does not lose its involuntary

character and become unlawful when necessitated by the competition for business.'"

The reasonableness of rates and the general law respecting discrimination is else-

where more fully treated." The constitutional power of congress to regulate com-

merce among the several states includes the power to regulate freight rates, and in

construing statutes enacted to that end, freight rates should be construed to mean
the net cost to the shipper of the transportation of his property, and such regula-

tions may lawfully apply not only to common carriers, but to all persons and cor-

porations occupying such relation to transportation that the conduct of their busi-

ness may operate to impair uniformity of rates." A rate for transportation on cer-

tain goods made applicable to one person and not to another in the same business

is a discrimination, and an order of a state railroad commission making such rate

will not be enforced by the courts.'^ Under tiie Elkins Law, it is unlavrful for any

person or corporation to solicit, accept, or receive any rebate, concession, or dis-

crimination in respect to the transportation of any property in interstate or foreign

commerce, whereby such property shall by any device whatever be transported at a

less rate than that named in the. tariffs published and filed by the carrier." It may-

be unlawful rebating to turn back to the shipper through a car line part of the

tariff rates without sxlj participation by the railway company.*" A contract of

shipment containing a clause "tariff rate on this shipment is thirty per cent.- higher

than rates herein naiaed if shipment is not made under this contract" does hot

show on the face of the contract that it was inhibited by the Interstate Commerce
Act.'^ This act applies to all persons interested or affected by the rate, regulation,

TJnitea States V. Northern Pac. T. Co., 144
JJ". 861, A railroad company, -which hauls
over its line -within a, state a car of another
company employed in moving interstate
trai^ic consigned to a point in another state
is engagred in interstate commerce -within

the meaning- of the Safety Appliance Act.

United States v. Chicago, etc., R. Co., 143 F.
353. A car received by a railroad company
from another railroad company and hauled
from one of its yards to another for the
purpose of being put in a train and for-
vi^arded to its destination in another state is

being used in interstate commerce -within
the meaning of the Safety Appliance Act.
United States v. Pittsburgh, etc., R. Co., 143
F. 360.

71. See- 5 C. L. 604. See, also, Carriers,
T C. L. 522.

72. 7H, 74, 7."). Interstate Commerce Com. v.

Chicago a. W. R. Co., 141 F. 1003.

78. See Carriers, 7 C. D. 522.

77. Interstate Commerce Com. v. Reich-
mann, 145 F. -235.

7S. State V. Atlantic Coast Line R. Co.
[Fla.] 40 So. 875.

70. U. S. Comp. St. Supp. 1905, p. 599.
United States v. Milwaukee Refrigerator
Transit Co. 145 F. 1007. Under this act it is

unla-wful for a corporation, organized to
control the interstate transportation of .a

bre-wing company, to demand and receive as
a consideration for the routing of tiie brew-
ing company's products over certain lines
of railroad a concession equal to one-eighth
or one-tenth of the published freight rate.

td. A refrigerator company -was incorpor-
ated to own and operate a private car line
and to have charge of all the interstate
transportation of the product of a brewing
company. A ma.iority of the brewing com-
pany's stock, however, was o-wned by per-
sons who had no interest in the refrigerator
company, and the stock of the latter was
bought and paid for by the holders with
their own money and in their own interest,
noiie of it being held in trust for the brew-
ing company, though the majority ot it was
owned by persons who also owned brewing
company stock. The brewing company paid
its freight in full and received no rebates,
nor was it a party to contracts between the
refrigerator company and railroad compa-
nies by which the refrigerator coi-npany re-
ceived a rebate of one-eighth to one-tenth
of all freight moneys on all interstate traf-
fic it controlled. Held, that, such facts were
insufBcient to establish that the brewing
company had received rebates in violation
of Elkins Act. Id.

80. A private car company, which deliv-
ers its cars to railroad companies to be fur-
nished indiscriminately for the use of ship-
pers, receiving pay for such use from the
railroad companies on a mileage basis, and
rendering money to shippers, is within the
provision of U. S. Comp. St. Supp. 1905, p. 599,
making it unla-wful for any person or cor-
poration to offer, grant, give, or solicit, ac-
cept or receive any rebate, etc. Interstate
Commerce Com. v. Reiohmann, 145 F. 235.

SI. Chicago, etc., R, Co. v. Hare [Ind.
App.] 75 N. E. 867.
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or practice under consideration, and equity has jurisdiction to grant an injunction

at the instance of the United States against carriers and other corporations restrain-

ing them from giving and receiving rebates.^^

(§2) B. Regulation of trade and commerce within a stated'—A state may
regulate commerce within its borders and may require certaia articles thereof to

bear certaia tags or labels before beiag sold.'* The fact that a railroad corporation

is engaged in interstate commerce does not exempt it from control by the state in re-

spect to busiaess done therein not directly connected with traffic between the states.'"

Laws wholly iavalidating sales of stocks of merchandise in bulk and out of the usual

course of business are probably in essence a domestic commerce regulation, but as

their real object is to prevent fraudulent conveyances, they are elsewhere treated."

§ 3. The interstate commerce commission; its functions and proceedings he-

fore it.^''—^Common carriers of freight, having adopted classification sheets fixing

transportation charges and having filed the same with the interstate commerce com-

mission, are, as well as the shippers, bound thereby.*' The enforcement of an order

of the interstate commerce commission directing common carriers to desist from
maintaining a rule adopted by them may be decreed by a Federal circuit court if it

finds that such rule is, for any reason, in violation of the Interstate Commerce Act,

although such reason may not be the one relied upon by the commission to inviilidate

the rule." LTnder the Elkins Law resort may be had to court without going before

the interstate commerce commission for discriminations offensive to either the

Elkins Law or the Interstate Commerce Act.*"

§ 4. The department of commerce and labor; its functions.—The primary

purpose of Commerce and Labor Act was legislation to enable cbncjress, by informa-

tion secured through the work of officers charged with the execution of that law, to

pass such remedial legislation as might be found neeessan'.'^ Lender this act the

commissioner of corporations is required to make investigations into the organiza-

tion, conduct, and management of the business of all corporations or combinations

engaged in interstate or foreign commerce other than common carriers,'- and is given

the same powers in that respect as is conferred on the interstate commerce commis-
sion with respect to carriers, including the power to subpoena and compel the at-

tendance of witnesses and to administer oaths and require the production of docu-

mentary evidence."^ This act contemplates that he shall proceed by private hear-

ings, and a person who appears before him on his demand or by his request and
gives testimony or produces documents, although not sworn,"* is entitled to the same
privileges and immunities as though his attendance was compelled by subpcena and
liis testimony given under oath."' This immunity is, however, limited to individ-

uals who as witnesses give testimony or produced evidence, and does not extend to

the corporation whose officers or agents gave the testimony.""

§ 5. State railroad and corporation commission.^''—The railroad commission

S3. United States v. Milwaukee Refrig-
erator Transit Co., IW F. 1007. Tlie attor-

ney general lias authority to institute a pro-
ceeding- to restrain rebating by Interstate
carriers of his own motion. Id.

83. See 5 C. L. 605.

84. Alabama Nat. Bank v. C. C. Parker
& Co. [Ala.] 40 So. 987; Zipperer v. Doyle.
124 Ga. 895, 53 S. E. 505.

85. Act abolishing felloiv-servant rule is

valid. McGuire v. Chicago, etc., R. Co.
[Iowa] 108 N. W. 902.

86. See Fraudulent Conveyances. 5 C L.

155o.

87. See 5 C. L. 605.

7Curr. Law— 43.

88. Smith v. Great Northern R. Co. [N.
D.] 107 N. W. 56.

8». Soutljern Pac. Co. v. Interstate Com-
merce Commission, 200 U. S. 536, 50 Law.
Ed. .

on. Interstate Commerce Com. v. Cliicago
G. W. R. Co., 141 F. 1003.

01. U. S. Comp. St. Supp. 1905, p. 63;
United States v. Armour & Co., ]42 F. 808.

92. United States v. Armour & Co., 142 F.
809.

0.3, »4, 95, 90. United States v. Armour &
Co., 142 P. 808.

87. See 5 C. L. 607.
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of Georgia is not a body corporate but an aggregate body composed of individual

commissioners."* The railroad commissioners of Florida are statutory officers whose

powers are only those conferred upon them by statute, and they are empowered to

make rates upon subjects of transportation and not to make rates for particular per-

sons or corporations."*

CoMMiTMEHTS; COMMON AND PUBLIC SCHOOLS, See latest topical index.

COMMON LAW.i

The common-law rules relating to particular subject matters are treated in the

topics appropriate thereto,- and the enforcement bj' one state of the common law of

another is also given separate treatment.^ The common law is assumed in force in

another state,* and to be the same as the law of the forum.^ In its entirety.it never

was in force in Tennessee, having never been adopted by any authority.^ The com-

mon law remains in force in Virginia, except when changed by statute or the con-

stitution, which operate prospectively only, unless an intention to the contrary is

clearly espressed.''

Community Pbopeety; Comparative Negligence; Complaint roE Abrest; Complaints

IN Pleading, see latest topical index.

COMPOSITION WITH CREDITORS.'

A purchase by a third person of all claims against an insolvent is not a com-

position," and accortlingly is not invalidated by a secret agTeement by which one

creditor was paid in full by such purchaser.^" A composition does not bind assignees

of whose rights the debtor had notice.'-'- An undertaking by one creditor to pay the

others their equitable share in consideration of a transfer to him of the debtor's

property is an arrangement in the nature of a composition, and a creditor's agree-

ment with the transferee to accept a certain per cent, of his claim, made after re-

ceipt by the other creditors of a similar, amount, being based, in part at least, upon
the composition, is supported by a sufficient consideration."' • ..-.,-...

COMPOUNDING OFFENSES."

Contributions for the purpose of making good a defalcation are not illegal so

far as the making good of the civil liability of the defaulter is concerned, and where

such contributions are made by members of a building association acting in their

individual capacity to make good the shortage of the secretary, such action is not

MS. Railroad Commission of Georgia v.

^ilmer Hardware Co., 124 Ga. 633, 53 S. E.
193.

09. State V. Atlantic Coast Line R. R. Co.
[Fla.] 40 So. 875.

1. See 5 C. L,. 607.

2. See particularly Criminal Laiiv, 5 C. L.
SS3, as to the common la-w- of crimes.

3. See- Conflict of Laws, 5 C. L. 610.

4. On a Question of mortgages. Scholten
V. Barber, 217 111. 148, 75 N. B. 460.

5. Brennan v. Electrical Installation Co.,

120 111, A.pp. 461.

6. Con-imon-law n-iarriage. Smith v. North
Memphis Sav. Bank [Tenn.] 89 S. W. 392.

Obtained in Tennessee only as part of the
laws of North Carolina in so far as it had
been adopted and was in force in that state

-w-hen this territory -was ceded by it to the
Federal government. Id.

7. Swift & Co. v. Newport News [Va.]
52 S. E. 821.

S. See 5 C. L. 608.

9, 10. Harris v. Zier [Wash.] 86 P. 928.

11. Defense that after assignment to
plaintiff the assignor had signed a compro-
mise agreement, held insufficient. Kamber
V. Becker, 27 Pa. Super. Ct. 266.

12. Williams Shoe Co. v. C. Gotzian &
Co. [Iowa] 107 N. W. 807. Evidence showed
that transferee did not agree to pay the
debtor's indebtedness in full. Id. Promise
by transferee not within statute of frauds.
Id.

13. See 5 C. L. 60S.
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in the nature of compounding a felony, in the absence of any promise or agreement
on the part of the building association not to institute or cause to be instituted crim-
inal proceedings;'* and a member so contributing cannot thereafter maintain a suit

to set aside the cancellation of his credit on the ground that the contract which he
thereby entered into was illegal because compounding a felony.^"

CoNCEAiED Weapons, see latest topical index.

CONCEALING BIRTH OR DBAl'H.i*

Condemnation Pkoceecings; Conditional Sales; CoNrEssioN and Avoidance, see lat^

est topical index.

CONFESSIOIV OF JUDGMENT."

Definition and Nature (875). The Judsiuent (67C).
The Warrant aad Authority Conferred

(675)

.

Definition and nature}^—A confession of judgment, as ordinarily employed,

means the entry of a judgment upon the admission or confession of the debtor with-

out the formality, time, or expense involved in an ordinary proceeding.'" When the

warrant runs generally to any attorney, its acceptance by one to whom it is given

serves the office of an appearance ^° without the presence of the debtor in the state.-'

Signing an answer, entering appearance, and confessing judgment upon certain

notes before suit was filed, at the solicitation of plaintiff's attorney, is equivalent to

the giving of a power of attorney to confess judgment, which is illegal and void in

Kentueky.^^

The warrant and authority conferred must be clear and explicit and must be

strictly pursvied.^^ The warrant is good duririg the time its terms intend^* and
need not be executed at term unless so intended.^" It runs to or in favor of per-

sons only who are clearly described,^' but when so provided may attach, to a renewal

or extension of the original obligation.^' A warrant to appear "at the suit" of the

14, 15. Richter v. Phoenix Bldg. & Loan
Co., 7 Ohio C. C. (N. S.) 360.

16. No cases have heen found for this
subject since the last article. See 5 C. L.

e08.

17, 18. See 5 C. L,. 60S.
19. Cuykendall v. Doe [Iowa] 105 N. W.

89S. A warrant that an attorney may ap-
pear for the debtor "at the suit" of the
creditor upon a note and confess judgment
in his favor does not require an action to

be begun. Id. Embodying a power of at-
torney in a note, authorizing an appearance
and confession of judgment on failure to

pay it at maturity, is a waiver of process.
Hutchinson v. Palmer [Ala.] 40 So. 339.

ao. On presenting a warrant running gen-
erally to any attorney for confession of

judgment, its acceptance is, within meaning
of the warrant, an appearance at the suit

of the holder. Cuykendall v. Doe [Iowa]
105 N. W. 698. .

31. Cuykendall v. Doe [Iowa] 105 N. W.
S9S.

as. Ky. St. 1903, § 416. Aultman & Tay-
lor Co. V. Meade [Ky.] 8^ S. W. 137. Judg--
ment rendered thereon without service of

process or other appearance was void. Id.

23. Rasmussen v. Hagler [N. D.] 108 N.

W. 641.

24. A provision in a, warrant for a stay

of execution until Jan. 1, 1885, being the
date the note is due, merely indicates 'that

"

if confessed before due no execution should
issue, and does not imply that the power, to
confess if exercised at all must toe exercised
before the note is due. Cuykendall v.' Doe
[Iowa] 105 N. W. 698.

25. Confession of judgment during vaca-
tion is expressly autliorlzed by a warrant
authorizing confession, "as of the last week,
or any other subsequent term or time after
the date hereof." Cuykendall v. Doe [Iowa]
105 N. W. 698.

2fl. A warrant of attorney to confess
judgment in favor of a specified person gives
no authority to confess judgment in favor
of another person, hence, a warrant author-
izing confession in favor of the Bank of
Mlnot on a note did not authorize a judg-
ment in favor of some subsequent holrter.
Rasmussen v. Hagler [N. D.] 108 N. W. 541.
A cognovit reoeiting "And the said Max
Weber defendant in the above entitled case
by Otis King Hutchinson his attorney,
comes" etc., being in the usual form, is suf-
ficient as against the objection that the
Judermgnt recites that defendant confessed
by his attorney in fact, whereas the warrant
of attorney ran to an attornev at law.
Weber v. Powers, l'-4 111. App. 411.

27. Under a holding- over in accordance
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creditor does not require the bringing of action.'' An attorney confessing judgment
has no authority to waive the statute of limitations.^'

The judgment should clearly show the appearance by attorney, the confession,

date, amount, interest, if any, and costs, and be ofificially authenticated.^" On some
classes of debts directions for computation of the amount and interest must be

filed,^^ but failure to do so is held not jurisdictional,^* nor is the officer's failure to

enter particulars of the obligation.^^ On a "note" given for money "theretofore

had" and "then due" sufficiently states the nature and circumstances of the debt.'*

Judgment by confession is as valid and binding as if rendered on regular service

of process, '° and defects not jurisdictional °° will be no ground for collateral attack.

A judgment regularly confessed according to its terms under a warrant of attorney

will be given full faith and credit in another state '' according to the law where
confessed,^^ even though judgments so confessed are invalid by its own laws.^' Courts
exercise an equitable jurisdiction over judgm.ents entered by confession under a
power of attorney or cognovit,*" and such jurisdiction should be exercised liberally

to open and let in defenses.*^ Judgment on a judgment may include principal and
interest on the original debt from the date when it began, if that was according to

proper practice excluded from the judgment sued on."

with the terms of the original lease provid-
ing for confession of judgment, such confes-
sion may be made. Weber v. Powers, 114
III. App. 411.

2S, 28. Cuykendall v. Doe [Iowa] 105 N.
W. 698.

30. Record entry of judgment by confes-
sion, though brief and informal, which shows
with clearness the appearance by attorney,
the confession by him of judgment, the date
thereof, the principal sum for which ap-
pellant was Indebted, the amount of costs,
and the date from which interest was to be
computed, and the entry attested by the of-
ficial signature of the prothonotary, is suf-
ficient. Cuyliendall v. Doe [Iowa] 105 N.
W. 698.

31. The written direction to the officer

showing the debt and time from which in-
terest is to be reckoned, required of an at-
torney confessing judgment under § 14, p.

391, c. 110, Laws Del. 1852, appears to apply
only to cases where confession is made upon
a contract providing for a penalty. Cuy-
kendall V. Doe [Iowa] 105 N. "W. 698.

33. The failure of an attorney confessing
judgment for a, penalty under a warrant to
file a written direction, setting down the
real debt and the time from which interest"

is to be calculated, is not a jurisdictional
matter and does not authorize the opening
of the judgment. Surety bond. State v.

Donahoe [Del.] 63 A. 643.
33. The real debt and the date of Inter-

est. State V. Donahoe [Del.] 63 A. 643.

34. Code Civ. Proo. § 1274, subd. 2, re-
quiring such statement to prevent fraud
upon creditors. Anderson v. Shutts, 99 N.
T. S. 893.

35. Hutchinson v. Palmer [Ala.] 40 So.

S39. The same preSTimptions -will l»e in-
«l«liE?ed in as to judgments by confession as
In the case of ordinary Jndsnients of supe-
rior courts of general jurisdiction. "Weber
V. Powers, 114 111. App. 411. A confession
for $16.68 costs is not excessive under Code
Civ. Prao. S 1276, providing that defendant

on confession of judgment shall be liable for
?15 costs plus taxable disbursements, al-
tliough the record showed no formal taxa-
tion by the clerk, as it will be assume'! that
he did tax costs and disbursements. Angler-
son V. Shutts. 99 N. Y. S. S9a. It vi'ill be
presumed that an attorney confes-ing jnag-
ment against his client on the trial of the
case ha,s authority to so act. Harniska v.

Dolph [C. C. A.] 133 F. 15S.
36. Judgment by confession will not be

held invalid because note and warrant of at-
torney were not placed and kept on file in
court where the judgment was entered.
Cuykendall v. Doe [Iowa] 105 N. W. 698.
Judgment rendered for creditor's assignee
without authority and jurisdiction, void.
Rasmussen v. Hagler [N. D.] 108 N. D. 541.
On an appeal from a motion to vacate a

judgment entered by confession, errors in
the judgment, if any, are not reviewable.
Weber v. Powers, 114 111. App. 411. By the
cognovit, wai ranted by the power of at-
torney, errors, if any have been released. Id.

37. Cuykendall v. Doe [Iowa] 105 N. W.
698.

38. Though the , debt would have been
barred in the present forum, yet the judg-
ment is good if it was still actionable when
confession was made in the place of con-
tract. Cuykendall v. Doo [Iowa] 105 N. W.

j

698.
I 39. Confession by warrant of attorney In-
' valid In Iowa. Cuykendall v. Doe [Iowa]
105 N. W. 698.

i 40, 41. Haover v. Holland, 120 111. App.
4. Notes payable in lii75, with umail pa:^-

ments indorsed thereon after the statute had
run as a bar, confessed in 1899, ten years
after death of payee, constituted good
grounds for opening judgments and allow-
ing defendants to ' make their plea and de-
fense upon the merits. Id. Court will take
notice that a certain attorney s a licensed
practicing attorney of the state. Id.

42. Cuykendall v. Doe [Iowa] 105 N. W.
698.
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Confessions; Confiscation, see latest topical Index.

677

CONFLICT OF LAWS.

§ 1. BxtraterritoTlal BiTect of Laws In
General (677).

g 2. Contracts In General (077).
g 3. ISflcct of Status or Domicile (670).
g 4. Matters Reiatlns to Personal Prop-

erty (679).
g 5. BfCect of Public Policy (67»).

g 6. Protection of Citizens In State of
Forum (679).

g 7. Contracts Respectins Realty (679).
g 8. Application of Remedies (679). Pre-

sumptions and Judicial Notlco and Pleading
of Foreign Laws (680).

g 9. Torts (6S1).

§ 1. Exitaterritorial effect of laws in general.^^—Except as to penal laws **

the statutes of foreign states will
,
generally be enforced as a matter of comity/' sub-

ject to considerations of public policy.*' With respect to lands ceded to the United

States by the states, the laws in force M'hen the cession was made continue unaf-

fected by subsequent legislation by the states.'" The Federal courts follow the state

law in matters of local concern,*' but not in matters of general law or Federal ques-

tions,*^ and the binding effect of state decisions is likewise limited.^"

§ 2. Contracts in general.^'^—All matters bearing upon the execution, inter-

pretation, and existence of a contract,"^ and the measure of damages for the breach

thereof,"'' are determined by the law of the place where the contract is made ; though

tliere are cases holding, in apparent contradiction to the above rule, that if it ap-

pears by the terms or nature of the contract that it was to be'executed or performed

in another country, the law of the place of execution governs.'* Matters connected

43. See 5 C. L. 610.

44. A statute creating a cause of action
for wrongful death is not penal (Denver,
etc., R. Co. V. "Warring [Colo.] 86 p. 305), but
one giving a fixed recovery regardless of
damage is so (Raisor v. Chicago & A. R.
rjo., 117 111. App. 488).

45. See post, § 5, Effect of Public Policy.
46. See post, § 5.

47. Repealed act giving recovery for
death by wrongful act held to remain In

force in Brooklyn navy yard. McCarthy v.

Packard Co., App. Div. 436, 94 N. T. S. 203.

48. Courts of bankruptcy follow the state
law in ascertaining the validity and priority
of liens against property of bankrupts. Me-
chanics lien. Morgan v. First Nat. Bank
[C. C. A.]' 145 F. 466. See many cases ap-
plying this rule in bankruptcy,.? C. L. 387.

49. The general law of commerce, not
the local law, controls in Federal courts.
Validity of contract limiting liability. Mao-
farlane v. Adams Exp. Co., 137 F. 983.

50. See Stare Decisis. 6 C. L. 1510.

."-.l. See 5 C. D. 611.

52. Middle States L. Bldg. &. Const. Co.

v. Miller's Adm'r, 104 Va. 464, 51 S. E. 846.

Interpretation. Douglass v. Paine [Mich.]
12 Det. Leg. N. 527, 104 N. W. 781. Exist-
ence and validity. Contract to transport
freight. Frasier v. Charleston, etc., R. Co.

[S. C] 52 S. B. 964. Validity. Trl-State
Amusement Co. v. Forest Park Highlands
Amusement Co., 192 Mo. 404, 90 S. W. 1020.

Defenses and discharge of contract. De-
fense of discharge of surety on promissory
note because of failure of payee to sue prin-

cipal debtor. Thomas v. Clarkson [Ga.]

54 S. B. 77. Contract valid where made is

valid everywhere. Studebaker Bros. Co. v.

Mau [Wyo.] 82 P. 2. Contention tht plain-

tiffs could not recover a judgment which
they could not obtain in the state in which
the contract was made is untenable. Hunter
V. "Wenatchee Land Co., 36 "Wash. 541, 79,
P. 40. Rights of the parties are to be de-
termined by the law of the place where
made. Hall v. "Western Union Tel. Co., 139
N. C. 369, 62 S. E. 50. An indorser's liability
is governed by the law of the place where
the Indorsement was made. Irrespective of
the place where the note was made.. Colon-
ial Nat. Bank v. Duerr, 108 App. Div. 215,
95 N. T. S. 810. A contract between a car-
rier and a shipper made in Missouri, by
which the carrier agreed to divert the ship-
ment to a different destination in Texas,
was govered by the laws of Missouri. Hurst
V. St. Louis & S. F. R. Co. [Mo. App.] 94
S. W. 794.

53. A contract made in Illinois for the
purchase and sale of cattle then in Mon-
tana, and to be there delivered in the ab-
sence of any provision or extrinsic circum-
stances Indicating a different Intention, Is
govered by the law of Montana with respect
to the measure of damages for its breach.
Home Land & Cattle Co. v. McNamara [C.
C. A.] 145 F. 17.

.'54. Douglass V. Paine [Mich.] 12 Det.
Leg. N. 527, 104 N. "W. 781. Where offer to
buy was made in one state and accepted in
another, held to be governed by the laws of
the latter, though payment could be made
in either state. Id. An option to sell land
being made to be performed in the state
where the land is located is governed by the
law of such state. Kirby-Carpenter Co. v.

Burnett [C. C. A.] 144 F. 635. Under Rev.
Civ. Code § 1255, negotiability of a note is

determined by law of the place of payment.
Barry v. Stover [S. D.] 107 N. "W. 672.
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with the performance and legality of the object of the contract are regulated °' by

tlic law prevailing at the place of performance, and matters respecting the remedy

depend upon tlie lex fori.'"' These rules are not changed by the taking of foreign

security.'^' Where a note or obligation is valid where made and does not there con-

I'liet with any usury law, it is valid in any state in which it is sought to be enforced.'^'

'llie intention of the parties governs in all cases, the above rules simply stating the

intent which the law presumes in the absence of facts sho'iving a contrary intention. '^^

A contract is made where one party, either by himself or his duly authorized agent,

unqualifiedly accepts the offer of the otJier."" As a general rule, where an insurance

policy must be countersigned, it is deemed to have been made in the state where it

is so countersigned."^ Where a beneficial society depends for its power to do busi-

ness on the statutes of two states, one where it is organized and the other wherein

it is permitted to do business as a foreign corporation, the statute of the latter statp

controls as to who may be beneficiaries in cases originating in such latter state."^

55. Sale of liquor made in foreign state
is valid without license in the buyer's state
"where suit "was b-rought. Shiretzki v. Ju-
lius Kessler & Co. [Ala.] 37 So. 422. See,

also Intoxicating Liquors 6 C. L. 165.

56. See post, § 7, Application of Remedies.
57. Where a loan by a- Maryland building

and loan association to a citizen of Virginia
u-as secured by a mortgage on property in

the latter state, held valid and construc-
tion "was to be determined by the la"ws of
Maryland. Middle States L. Bldg. & Const.
Co. V. Miller's Adm'r, 104 "Va. 464, 51 S. B.

846. Note valid "where made is valid every-
v,rhere though its payment is secured by a
mortgage or other security upon lands situ-
ated in another state other than that of its

execution. Bank v. Doherty [Wash.] 84 p.

872.

58. Note executed and payable in one
state. Bank v. Doherty [Wash.] 84 P. 872.

But see 5 C. L. 612, n. 49, and also extensive
note on subject on same page.

59. Home Land & Cattle Co. v. McNa-
mara [C. C. A.] 145 F. 17. Other considera-
tions being equal, the presumption is that
the la"w "Where the performance is to take
place is the la"w under "which the perform-
ance shall be governed. Id. The la"w of the
state where a note is payable and by which
the parties intend its validity and enforcea-
bility should be governed controls. Ven-
num V. Mertens [Mo. App.] 95 S. W. 292.

60. Where offer to buy was transferred by
seller's agent to the seller in another state
and there accented by him. Douglass v.

Paine [Mich.] 12 Det. Leg. N. 527, 104 N.
W. 7St. Order given traveling salesman in
one state ^subject to acceptance by sales-
r-ian's principal in another state when ac-
cepted by the principal in such other state,
l^rld a conti-act of the latter. Eo"wlin Liquor
Co. V. Brandenburg [Iowa] 106 N. W. 497.
-A. policy of insurance on property in the state
issued by a foreign insurance company, hav-
ing no agent in the state, at its home ofBce
and on application of the insured, held a
contract of the state of the domicile of the
insurer. Swing v. Brister & Co. [Miss.] 40
Fo. 146. Loan made by a foreign building
and loan association through its Michigan
agent, on Michigan real estate and the Mich-
igan agent was authorized to receive pay-

ments on the loan and on the stock sub-
scribed for by the borrower, held a Michi-
gan contract. Cobe v. Summers [Mich.] 12
Det. Leg. N. 965, 106 N. W. 707. Where
a contract made by an infant for plaint-
iff's services was executed in Ne"w York
was expected to be performed there, and
a large portion of the services ^vere per-
formed in that state, "where the agreement
was also ratiHed by the infant after she be-
came of age, held agreement "was governed
by Ne"w York laws. Parsons v. Teller, 97
N. Y. S. 808. A note dated in Ohio, payable
in Ohio, and "whose first inception as a legal
contract was when it was discounted in
Ohio, held an Ohio contract. Colonial Nat.
Bank v. Duerr, 108 App. Div. 215, 95 N. Y.
S. 810. Rights of parties under insurance
policy held governed by laws of Oliio, the
policy so stating, and it being executed and
issued in Ohio, and it being payable there,
and all premiums and assessments being also
payable there, though insured and beneiiei-
aries at all times resided in New York.
Burns v. Burns, 109 App. Div. 98, 95 N. Y. S.

797. Where foreign building and loan asso-
ciation had a local branch authorized to col-
lect dues, receive applications, and to "whose
treasurer interest and dues were payable,
held a contract entered into though the
local office was a local contract, though
mortgage was payable in foreign state.
Gallettey v. Strickland [S. C] 54 S. E. 576.
Where agreement for the taking up of cer-
tain notes was made in Massachusetts, to be
completed by the payment in Massachusetts
to the Boston correspondent of the holder of
the notes, which was a New Hampshire cor-
poration, of a sight draft drawn by it on
the plaintiff, in case defendant signed and
delivered to plaintiff in Massachusetts the
note sued on, which was signed in New
Hampshire but dated "Boston," the contract
was a Massachusetts contract, tliough the
note was mailed to plaintiff in Boston by de-
fendant in New Hampshire. Jennings v.

Moore, 189 Mass. 197, 75 N. B. 214.
See cases in Intoxicating Liquors, 6 C. L.

165, as to where "sale" was made within
regulative statutes.

61. Hardiman v. Fire Ass'n, 212 Pa. 383,
61 A. 990.

«2. Dennis v. Modern Brotherhood of
America [Mo. App.] 95 S. W. 967.
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Interest is governed by law of state where contract was made and to be executed.'^ •

The special applications of •fliese rules to contracts for carriage into other states, or

which are sued on in other states, will be found in Carriers."*

Whether a trust of realty and personalty created by a trust deed is valid or not

should be determined by the law of the state where it is to be held and administered."^

§ 3. Effect of status or domicile.^^—The personal estate of a deceased person

must be distribiited according to the law of his domicile, irrespective of the place

of administration,"'' and this governs the right to interest on legacies."^ The valid-

ity of marriage depends on the law of the domicile, not the place of marriage or of

former domicile."^

§ 4. Matters relating to personal property.'"'

§- 5. Effect of public policy.'''^—The law of comity is not a law of absolute ob-

ligation, and its principles can never be invoked in aid of the enforcement of for-

eign laws, if such enforcement would contravene the settled policy or positive law
''^

of the state of the forum.

§ 6. Protection of citizens in state of foruni.''^—Comity will not intervene

to enforce the laws of a foreign state when so to do would be prejudicial to the in-

terests of citizens of the state of tlae forum.''*

§ 7. Contracts respecting realty. ''^—The law of the situs governs in regard to

all rights, interests, and titles in and to immovable property.''"

§ 8. Application of remedies.''''—The lex fori governs as to the enforceability

of a contract,''^ including the availability of defenses,''" and as to all matters of plead-

ing and practice, including limitations ^° and exemptions, ^^ hence the validity of

stipulations in a contract limiting the time within which an action may be brought

thereon is governed by the lex fori.*^ Proceedings antecedent to and creative of the

83. The Mary B. Bourke [C. C. A.] 145 F.
909.

84. See Carriers, 7 C. L. 522.

65. Robb V. "Washington & J. College tN.
Y.] 78 N. B. 3S9.

86. See 5 C. L. 614.

In re Titterington's Estate [Iowa] 106
761.

In re Kucielski's Estate, 49 Misc. 404,

T. S. 828.

Travers v. Reinhardt, 25 App. D. C.

67.
N. W.

68.
99 N.

89.

567.
70,71. See 5 C. L. 614.

72. Swing V. Thomas, 120 111. App. 235.

Baltimore & O. R. Co. v. Chambers [Ohio]
76 N. B. 91. Studebaker Bros. Co. v. Mau
["Wj'o.] 82 P. 2. Rev. St. 1899, § 2837, re-

garding legislation of conditional sales,

does not apply to such a sale made in an-
other state of property located In that state

and not intended to be removed therefrom,
though it Is subsequently removed without
the consent of the vendor. Id. No action
can be maintained in the courts of Ohio
upon a cause of action for wrongful death
occurring in another state, except where the
person wrongfully killed was a citizen of
Ohio. Baltimore & O. R. Co. v. Chambers
[Ohio] 76 N. B. 91. Exemption of common
carrier for liability held not enforceable,
though valid under lex loci contractus.
Lake Shore & M. S. B. Co. v. Teeters [Ind.]

77 N. E. Where mortgaged chattels are re-

moved to another state without the knowl-
edge or consent of the mortgagee, the mort-
gage remains a lien and will be enforced
in the other state, though not filed there.

unless the statutes of such state require the
filing of foreign mortgages. Tund v. First
Nat. Bank [Wyo.] 82 P. 6. Foreign law
giving $5,000 for death by wrongful act re-
gardless of damage. Raisor v. Chicago &
A. R. Co., 117 111. App. 488.

73. See 5 C. L. 614.
74. Studebaker Bros. Co. v. Mau [Wyo.]

82 P 2

75. See 5 C. L. 615.
78. Mortgage and contract affecting

land. Morris v. Linton [Neb.] 104 N. W.
927. Trust to acquire lands and erect build-
ing. Held validity of trust and competency
of donee is to be determined by laws of the
state where the trust is to be administered.
Mount V. Tuttle, 183 N. T. 358, 76 N. E. 873.
Lex rei sitae controls in the construction of
a will executed in another state by a resi-
dent thereof devising lands in Ohio. Hosier
V. Haines, 7 Ohio C. C. (N. S.) 261.

77. See 5 C. L. 615.

78. Studebaker Bros. Co. v. Mau [Wyo.]
82 P. 2.

79. Suit to foreclose a mortgage securing
a note payable in another state. Barry v.

.Stover [S. D.] 107 N. D. 672.

80. Thomas v. Clarkson [Ga.] 54 S. B. 77.

81. Where a debt due from a foreign cor-
poration, having an ofhce and an agent in

this state, for labor performed in another
state, is garnished in this state, the exemp-
tion laws of the forum apply. Stone v.

Drake [Ark.] 96 S. W. 197.

82. Validity of stipulation as to limita-

tions held governed by lex fori the acts of

negligence charged against defendant car-



680 CONFLICT OF LAWS § 8. 1 Cur. Law.

cause of action like those leading up to a foreign judgment/' or the notice pre-

requisite to a liabilitjr,^* are not governed by the leK foM but by the lex loci. A sub-

sequent act cannot deny all remedy for a cause of action of foreign origin recognized

in the state.''^ The right of ancillary administrators to costs is procedure governed

by the lex fori.^° In garnishment the law of the forum so far controls that a non-

resident casually present in the state may be garnished.*'

Presumptions and judicial notice and pleading of foreign laws.^^—When neces-

sary to sustain the cause of action/" foreign laws must be pleaded and proved "^ as

a matter of fact,"^ and not being proved may, in some cases, be ground for a new
trial,"^ unless waived by neglect to enter a timely objection."^ The written law of a

foreign country must be proved by the production, duly authenticated, of the law

itself, or by the reports or other authorized publications^, duly proved, of such law.°*

Where the foreign statutes go to the validity of the contract in suit, it must be

proven that such statutes were in force at the time of the execution of the con-

tract. °° The construction of foreign laws is for the court,*" and in determining the

law of such foreign state, equal weight must be given to statutory enactments and

judicial constructions of the courts of such jurisdiction."'^ Though a court is con-

trolled by the decisions of the courts of a foreign state in determining the law of

such state, stiU it is at liberty to differ from the judgment of the foreign court as

to the application of the law to the facts."* In the absence of proof to the contrary,

the law of a foreign state is presumed to be the same as the lex fori,"" but this rule

does not apply to positive statutory enactments.^ In the absence of proof it is pre-

sumed that the common law exists in a sister state,^ unless such state was carved out

rier: having occurred after the g"oods have
reached their destination in the state of the
forum. Southern Kan. R. Co. v. Burgess Co.
[Tex. Civ. App.] 14 Tex. Ct. Rep. 191, 90 S.

W. 189.

S3. Circumstances under which husband
may sue wife in forum need not be pleaded
in action on foreign judgment for him
."^ain.=:t her. Splane v. Splane, 29 Pa. Super.
Ct. 185.

84. The Pullman Co. v. Woodfolk, 121 111.

App. 321.

85. Brennan v. Electrical Installation Co.,

120 111. App. 461.

S6. In re Kucielski's Estate, 49 Misc. 404,

99 N. T. S. 828.

87. Harris v. Balk, 198 U. S. 215, 49 Law.
Ed. 1023. This case settles In the negative
the doctrine that the debt had situs only at
the debtor's domicile, preventing garnish-
ment elsewhere.

88. See 5 C. L,. 615.

89. "Where, in an action to recover for in-
jury to freight shipped from a foreign state,
the carrier sets up a special contract, the
consignee may show that the contract was
void under the laws of the foreign state
without pleading such laws. Frasier v.
Charleston & W. C. R. Co. [S. C] 52 S. E.
964.

90. Brennan v. • Electrical Installation
Co., 120 111. App. 461; Lee v. Missouri Pao. R.
Co., 195 Mo. 400, 92 S. W. 614; Electric ire-
proofing Co. V. Smith, 99 N. Y. S. 37. Must
be pleaded. Audley v. Townsend, 96 N. Y.
S. 439. Court will not take judicial notice
thereof. Code Civ. Proc. §§ 3150, 3452, 3453.
McKnight v. Oregon Short Line R. Co.
[Mont.] 82 P. 661. That the law of the places
of contract governs must be pleaded, else the
lex fori governs. Alteration of note by pa-

rol held Ineffectual by laws of Oklahoma.
Nederman v. Bank of Cass County, 14 Okl.
417, 78 P. 382.

91. McKnight v. Oregon Short Line R. Co. '

[Mont.] 82 P. 661; Lee v. Missouri Pac. R.
Co., 195 Mo. 400, 92 S. W. 614; Robb v. Wash-
ington & J. College [N. T.] 78 N. E. 359. Ap-
pellate court can only look to evidence of-
fered on the trial. Mercantile Guaranty Co.
V. Hilton [Mass.] 77 N. B. 312.

92. Robb V. Washington & J. College [N.
T.] 78 N. B. 359.

93. So held where objection was first

made after trial had begun. Lee v. Mis-
souri Pac. R. Co., 195 Mo. 400, 92 S. W. 614.

See Pleading, 6 C. L. 100«.
94. Oral statement by counsel when not

even under oath held insufficient. People v.

Rosenzweig, 47 Misc. 584, 96 N. T. S. 103.

95. Thomas v. Clarkson [Ga.] 54 S. E. 77.

se. Frasier v. Charleston & W. C. R. Co.
[S. C] 52 S. E. 964.

97. Studebaker Bros. Co. v. Mau [Wyo.]
82 P. 2.

98. Lee v. Missouri Pac. R. Co., 195 Mo.
400, 82 S. W. 614.

99. Campbell v. Campbell [Iowa] 105 N.
W. 583; Southern Kansas R Co. v. Burgess
Co. [Tex. Civ. App.] 14 Tex. Ct. Rep. 191,
90 S. W. 189. Where defendant pleaded and
relied on local law, and there was some evi-
dence of foreign law, held he could not rely
on the presumption that, in the absence of
evidence to the contrary, foreign laws are
presumed to be the same as those of the
forum. Bowlin Liquor Co. V. Bradenburg
[Iowa] 106 N. W. 497.

1. Robb V. Washington & J. College [N.
T.] 78 N. B. 359; Wilcox v. Bergman [Minn.]
104 N. W. 955.

2. Robb V. Washington & J. Collese [N.
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of territory which was never subject to the laws of England, and in such case the

lex fori governs in the absence of proof of the foreign law,' or it is sometimes held

that identity of law is presumed.* In detennining what constitutes the common-
law rule, the decisions of the courts of the state of the forum control."

§ 9. Torts.''—A statute creating a cause of action for wrongful death is not

penal, and the cause of action being transitory, it may be enforced in any state or

country whose public policy is not opposed to the recognition and enforcement

thereof,'' or penal in its nature.* In such cases, unless contrary to the public policy

of the forum, the right of action ° and plaiatifE's legal capacity to sue ^^ depend

fsolely on the statute of the state where the wrongful act is committed. Thus, a lia-

bility by statute will be enforced only when prerequisite notices to such liability

have been given,^^ and a recovery in a jurisdiction, other than that where the liabil-

ity arises, will not justify a distribution of the fund not ia accordance with the

statute creating the right,^^ but such statute cannot follow the fund when once it has

been collected into the domicile of the beneficiary and determine whether it shaU or

shall not be there treated as exempt from the debts of the deceased.^' Such ques-

tion is purely one of local law.^* An action for mental suffering caused by failure

to deliver a telegram is ex delicto and is maintaiuable iu the state to which the tele-

gram is sent, though the cause of action is not recognized in the state from which

the telegram was sent,^° and ia such cases the lex fori governs the question of darti-

ages.^°

Confusion of Goods; Connectino Caeeieks; Consideration; Consolidation, see lat-

est topical index.

COTfSPIRACY.

g 1. Civil Liability (SSI). § 2. Criminal Lrlablllty (685).

§ 1. Civil liaMlity."—A conspiracy is defined generally as an agreement by

two or more persons to accomplish an unlawful purpose or to accomplish a lawful

purpose by unlawful means.^* Such a conspiracy is actionable if injury is commit-

ted pursuant to it.^" In Wisconsin, in order that a conspiracy create no civil liabil-

T.] 78 N. E. 359 Mortgages. Sholten v.

Barber, 217 in. 148, 75 N. E. 460; Mount v.

Tuttle, 183 N. Y. 358, 76 N. E. 873; Thomas v.

Clarkson [Ga.] 54 S. B. 77. As those states
which were carved out of territory form-
erly subject to the laws of England, pre-
sumption is that common law exists. Mc-
Manus v. Oregon Short Line R. Co. [Mo.
App.] 94 S. W. 743.

3. So held as to Idaho. McManus v.

Oregon Short Line R. Co. [Mo. App.] 94 S.

W. 743.

4. Sholton V. Barber, 119 111. App. 241.

5. Thomas v. Clarkson [Ga.] 54 S. E. 77.

See, also. Stare Decisis, 6 C. L. 1510. Com-
mon law presumed same In all states. "Wil-

cox V. Bergman [Minn.] 104 N. W. 955. In
the absence of proof of foreign law, com-
mon law of forum governs. Fallon v. Mertz,
110 App. Dlv. 55, 97 N. T. S. 417.

«. See 5 C. L. 616.

7. Denver, etc., R. Co. v. Warring [Colo.]

86 P. 305. Action under New Mexico statute
may be maintained in Colorado. Id.

S. Missouri act giving $5,000 in all cases
is penal. Raisor v. Chicago & A. R. Co., 117
111. App. 488.

9. In re Coe's Estate [Iowa] 106 N. W.
743. Governs both as to the mferits of the
case. Lee v. Missouri Pao. R. Co., 195 Mo.
400, 92 S. W. 614.

10. Lee V. Missouri Pac. R. Co., 19.'i Mo.
40Q, 92 S. "W. 614. It seems to be the rule
in most states that, unless there is some law
of the forum which will prevent the action
from being maintained by the person desig-
nated by the law of the place where the
injury occurred, it may be so maintained.
Denver, etc., R. Co. v. Wiarrlng [Colo.] 86
P 305. Action under New Mexico statute
may be maintained in Colorado. Id.

11. Right to recover for act of fellow-
servant. The Pullman Co. v. Woodfolk, 121
111. App. 321.

12. In re Coe's Estate [Iowa] 106 N. W.
743; Denver, etc., R. Co. v. Warring [Colo]
86 P. 305.

13, 14. In re William's Estate [Iowa]
107 N. W. 608.

15. Harrison v. Western Union Tel. Co.,
71 S. C. 386, 51 S. B. 119.

16. Hughes v. Western Union Tel. Co..
72 S. C. 516, 52 S. E. 107. But see Raisor
V. Chicago & A. R. Co., 117 111. App. 488.

17. See 5 C. L. 617.
18. Karges Furniture Co. v. Amalgam-

ated Wood Workers' Local Union No. 131,
165 Ind. 421, 75 N. B. 877; Franklin Union
No. 4 V. People, 220 111. 355, 77 N. B. 176.

19. MacBrlde v. Gould, 3 Ohio N. P. (N.

C.) 469. An assault and battery. Britton v.

Toung [Ind. App.] 76 N. B. 327. To ob-
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ity because the same act by an individual creates none, the conspiracy must not of-

fend the criminal law.^" Eights which one may exercise singly, many may lawfully

agree by voluntary association to exercise jointly,^^ but one man singly or any num-

ber of men jointly, having no legitimate interests to protect, may not ruin the busi-

ness of another by maliciously inducing his patrons and others not to deal with him,^^

struct and interfere with his business as
brick manufacturer. Purington v. Hinchliff,
219 111. 159, 76 N. E. 47. No damage by
writing "payment stopped" on a valueless
check, hence no recovery. Hall v. First Nat.
Bank, 120 lU. App. 441.

20. Malicious alienation of affection.
Randall v. Donstorf, 126 Wis, 147, 105 N.
W. 663. A conspiracy to interfere with the
marital rights and duties of another being
criminal, gives a cause of action. Prevent-
ing wife from living with husband, receiv-
ing support at his hands, obtaining a di-

vorce in home jurisdiction and reducing her
to penury to compel lier to allov*' her hus-
band to obtain a divorce on false and fraud-
ulent grounds in a foreign jurisdiction. Id.

SI. Jensen v. Cooks' and Waiters^ Union,
?9 Wash. 5.31, 81 P. 1069. Men under no con-
trnctual relations to the contrary may law-
fully agree to quit the service of another
fit any time and may lawfully state either
publicly or privately the grievances causing
their conduct. Co"oks and waiters jointly
quitting an "unfair" restaurant. Id. Em-
ployes under no contractual restraint may
combine to quit employment in "a body for
lawful purposes, though kno'wing that their
action will injure the business of their em-
ployer, provided the strike is carried on
lawfjilly. Karges Furniture Co. v. Amalga-
mated Wood Workers' Local Union, No. 131,

165 Ind. 421, 75 N. E. 877.

23. Jensen v. Cooks' & Waiters' Union,
39 Wash. 531, 81 P. 1069; Seattle Brewing &
Malting Co. v. HTansen, 144 P. 1011. The cir-

culation of notices by a labor organization
terming a certain make of beer "unfair" and
su-^gesting its avoidance amounts to an in-
timidation of those dealing in it and a "boy-
cott." Id. Men cannot lawfully jointly con-
gre.!?ate about the entrance of another's
place of business and there, either by per-
suasion, coercion, or force, prevent patrons
and the public from doing business with
him. Striking cooks and waiters congre-
gating about plaintiff's restaurant. Jensen
V. Cooks' & Waiters' Union, 39 Wash. 531, 81
P. 1069.
NOTE. Boycottlmg! The right of work-

ingmen to combine and organize for the
purpose of improving their conditions can-
not be questioned. They may, in order to
compel their employers to accede to their
demands, quit the service singly or in a
body, persua-de other workingmen to unite
with them in furtherance of their purpose,
p.nd refuse to allow their members to work
where nonunion men are employed. They
ina.y refuse to have any sort of dealings
with employers of nonunion labor. See
Clemmitt v. Watson, 14 Ind. App. 3S, 42 N, E.
367; National Protective Ass'n v. Cumming,
170 N. Y. 315, 63 N. B. 369, 88 Am. St, Rep.
648, 58 L. R. A. 135. Compare Lucke v.

Clothing, etc.. Assembly, 77 Md. 396, 26 A.
505, 39 Am. St. Bep. 421, 19 L. R. A. 408;
Erdman v. Mitchell, 207 Pa. 79, 56 A. 327, 99

Am. St. Rep. 783.

In carrying out their purpose employes
must refrain from violence, intimidation
and coercion, and if they do not their action
may be enjoined. Jersey City Printing Co.
V, Cassidy, 63 N. J. Eq. 759, 53 A. 230; Mur-
dock V. Walker, 152 Pa. 595, 25 A. 492, 34
Am. St. Rep. 678, AUis Chalmers Co. v. Re-
liable Lodge, 111 F. 264, 59 L. R. A. 107;
United States v. Hagerty, 116 F. 510; Knud-
sen V. Benn. 123 F. 636. We have found no
judicial expression of opinion on the prac-
tice of some employers in instigating vio-
lence with a view to having it charged to
the labor unions. The argument and per-
suasion of employes need not be eonflned to

the members of their organization or to

other workmen. They may take proper
measures to induce their persons to v/ith-

hold their patronage from their employer in

order to compel him to recognize their de-
mands. See Marx, etc.. Clothing Co. v. Wat-
son, 168 Mo. 133, 67 S. W. 391, 90 Am. St.

Rep. 440, 56 L. R. A. 951; State v. Van Pelt,

136 N. C. 633, 49 S. B. 177; opinion of Jus-
tice Holmes in Plant v. Woods, 176 Mass.
492, 57 N. B. 1011, 79 Am. St. Rep. 330, 51 L.

R. A. 339. But if in bringing such influence
to bear their conduct amounts to coercion,
they may be restrained by injunction. See
Martin v. McFall, 65 N. J. Eq. 91, 55 A. 465;
Matthews v. Shankland, 25 Misc. 604, 56 N.
T. S. 123; Beattie v. Callanan, 82 App. Div.
7, 81 N. T. S. 413; Thomas v. Cincinnati, etc.,

R. Co., 62 F. 803. What amounts to coercion
or intimidation must necessarily depend
upon the facts of each case as it arises.
Actual violence, however, is not essential to
constitute coercion. Other means may be
quite as effectual to coerce or intimidate as
physical force. See Plant v. Woods, 176
Mass. 492, 57 N. E. 1011, 79 Am. St. Rep, 330,

51 L. R. A. 339; Matthews v. Shankland, 25
Misc. 604, 56 N. Y. S. 123; Crump v. Com.,
84 Va. 927, 10 Am. St. Rep. 895, 6 S. E.
620; Thomas v. Cincinnati, etc., R. Co., 62 F.
803, 819; American Steel, etc., Co. v. Wire
Drawers', etc.. Unions, 90 F. 608. "The clear
weight of authority undoubtedly is, that a
man may be intimidated into doing or re-
fraining from doing by fear of loss of busi-
ness, property or reputation, as well as by
dread of loss of life, or injury to healtli or
limb; and the extent of his fear need not be
abject, but only such as to overcome his
judgment, or induce him not to do or to do
that which otherwise he would have done
or left undone." Barr v. Essex Trades Coun-
cil, 53 N. J. Eq. 101, 122, 30 A. 881.—From
Note to Gray v. Building Trades Council
[Minn.] 103 Am. St. Rep. 491-496.

IVoie: Boycotts have been enjoined in the
following cases: Casey v. Typographical
Union, No. 3, 45 F. 135, 12 L. R. A. 193; Barr
V. The Essex Trades Council, 53 N. J. Eq.
101, 30 A. SSI; My Maryland lodge, No. 186,
I. A. of M. .V. Adt, 100 Md. 238, 59 A. 721;
Beck V. Railway Teamsters' Protective
Union, 118 Mich. 497, 77 N. W. 13, 74 Am. St.
Rep. 421, 42 L. R. A. 407. In the following
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and a single agreement, although lawM in itself, may become a part of a series of

acts and agreements which are unlawful.^' The constitutional right of free speech

cannot be used to infringe upon the rights in property and to happiness of another

by threatening and intimidating his customers and emplo3^es.^* The maintaining

of pickets for the purpose of persuasion, visitation, and rendering reports under posi-

tive instructions to use only peaceful methods which are not departed from, is not

unlawful in some states.^' A combination formed to drive competitors out of busi-

ness and restrain trade is unlawful,^^ regardless of its form,^^ and although the acts,

if done by individuals without co-operation, might be legal. ^° Parties to a conspiracy

to commit an assault,^" or to make fraudulent use of bonds,^" are liable for all

overt acts done pursuant to it, and for the damage caused, whether they were active

participants or not. However, a combination innocent in its inception but after-

wards perverted to unlawful ends renders only those participating in the perversion

liable as conspirators,^'- and a verdict will lie against any one or more of the defend-

ants ^^ without proof of a conspiracy among them all where the tort would be action-

able if committed by one alone,^' since in such a case the allegation of conspiracy is

cases the form of action was not for an in-

junction, but was either a criminal prose-
cution for conspiracy or an action for dam-
ages, hut the same principles are involved
and the same view of boycotting is taken
as in Loewe v. California State Federation
of Labor, 1S9 F. 71; State v. Glidden, 55

Conn. 46, 8 A. 890, 3 Am. St. Rep. 23; Crump
V. Com., 84 Va. 927, 6 S. B. 620. ID Am. St.

Rep. .895; State v. Stewart, 59 Vt. 273, 9 A.

559, 59 Am. Rep. 710; State v. Donaldson,
32 N. J. Law 151, 90 Am. Dec, 649; Thomas
V. Cincinnati, N. O. & T. P. Ry. Co., 62 F.

803.—Fron. Note in 4 Mich. L. Rev. 143.

23. Purington v. Hinohliff, 120 111. App.
523.

24. Conspiracy to procure a boycott. Jor-
dahl v. Hayda [Cal. App,] 82 P. 1079. Ex-
pressions in the findings such as "threats,"

acts of "intimidation," "interfered with,"
"driven away" or "prevented," as applied to

conduct of defendants toward patrons of

plaintiff, do not necessarily imply physical
force (Id.), and are sustained by proof of

conversations and acts short of actual vio-

lence (Id.). An injunction restraining de-

fendants from interfering with plaintiff's

business, patrons, or employes, by threats
and intimidation, is sufficient without fur-

ther particularity. Id.

25. Karges Furniture Co. v. Amalgamated
Woodworkers' Local Union, No. 131, 165 Ind.
421, 75 N. E. 877.

26. Purington v. Hinchliff, 120 111. App.
523. Evidence held to su.stain averments
tlaat the object of a combination among the
brick manufacturers, dealers, and layers,
was to control prices, restrain trade, and
drive plaintiff out of business. Id. A com-
bination of brewers to raise price of beer
and force others into their association or
quit, held a conspiracy in restraint of trade
violative of § 3 of the Anti-Trust Act
(Leonard v. Abner-Drury Brewing Co., 25

App. D. C. 161), and of the common law of
the District of Columbia of which the 3d
section is declaratory (Id.), and the coercion
practiced on a stra^nger to the combination
to compel its co-operation in the conspiracy
is a palpable invasion of a private right
(Id.).

27. It Is the unlawful purpose, the meth-

ods it pursues, and the results of its opera-
tion, that determine the character of a com-
bination in the eye of the law. Purington
v. Hinchliff, 120 111. App. 523.

28. Raising price, refusing patronage to
competitors, trade discounts in favor of
members of association, inducing members
not to deal with competitors. Purington v.

Hinchliff, 120 111. App. 523.
29. Burn's Ann. St. 1901, § 577. Britton

V. Young [Ind. App.] 76 N. E. 327.
30. McElroy v. Harnack, 213 Pa. 444, 63

A. 127. Where,' pursuant to a conspiracy
among four defendants, two of them issued
bonds of a corporation greatly in excess of
the value of its property, and as stock-
brokers by fictitious sales gave the stock an
inflated market price, whereby the other two
defendants were enabled to borrow large
sums of money from plaintiffs on them,
judgment against the stockbrokers as co-
conspirators will be affirmed. Id. Verdict
held supported by evidence. Id.

31. Karges Furniture Co. v. Amalgamated
Woodworkers' Local Union. No. 131, 165
Ind. 421, 75 N. E. 877. A strike inaugurated
by a labor union carried on peacefully, with
no violence, threats, or intimidations, ex-
cept that 14 out of the 600 strikers, while
lounging about, committed acts of rowdyism,
contrary to express policy of the union, is

not sufficient to constitute union guilty of
an enjoinahle conspiracy. Id.

32. MacBride v. Gould, 3 Ohio N. P. (N. S.)

469.
33. Action by wife for conspiracy to

alienate affections of her husband by his
brother, father, and mother, proof tailing as
to father. Harvey v. Harvey [Neb.] 106 N.
W. 660.

NOTE. Conspiracy as a cause of action:
The theory of a distinct action on the case
for damages suffered from a conspiracy has-
been recognized in England (Gregory v. Duke
of Brunswick, 6 Scott (N. S.) 809), and in
this country (Brown v. Mortgage Co., 97
Tex. 599; Fisher v. Schuri, 73 Wis. 370;
Jones V. Morrison, 31 Minn. 140; Page v. Par-
ker, 43 N. H. 363). The decision of the prin-
cipal case, -overrulnig that doctrine, se-\'oral

times asserted in the lower court (Rourke v.

Drug Co., 77 N. T. S. 373; Green v. Davies,
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surplusage except as to the rules of adraissioii of evidence, making admissions and

statements of one of the conspirators binding on the rest/* and the discharge of one

or more defendants will not discharge all, unless the injury could only have been in-

flicted by a joint act and mutual co-operation of certain defendants, in which case

the disclaarge of one necessary to such joint action, of necessity, discharges all.^"

A verdict against only one of the coconspirators cannot, however, stand where the

wrong inflicted was not actionable in the absence of conspiracj^^' and such a verdict

when set aside is set aside as to both the defendants.^'

Proof that the defendants pursued by their acts the same object by the same

means, one performing one part and another another part of the same, in order to

complete it and accomplish the object, justifies the jury in the conclusion that they

were engaged in a conspiracy to effect that object.^^ Under a conspiracy to defraud

plaintiff by a pretended game of cards, it is not necessary to show that each defend-

ant actually won any money from plaintiff, nor was it necessary to establish the re-

spective relations of the defendants.^' A complaint charging conspiracy to commit
slander and malicious prosecution is demurrable for misjoinder.*" Where the allega-

tions of conspiracy merely amoimt to allegations of acting jointly, no cause of action

exists unless the alleged acts were actionable if done by defendants severally.*^ The
right to maintaiu an action jointly against several defendants, based on allegations

of a conspiracy, ceases on failure of proof of the conspiracy.*" In civil actions there

can be no recovery on a mere averment of conspiracy.*^ One is not liable in dam-
ages for a conspiracy on failure of proof of his participation therein, although by

his individual tort he may have benefited by it.** In the discretion of the court, evi-

dence of the acts and declarations of coconspirators made in the absence of some of

the defendants may be admitted for the purpose of proving the conspiracj' before

a prima facie case of conspiracy has been established and before the privity of some

of the defendants has been proven.*'' Sufficiency of evidence is considered in the

note.*»

82 N. T. S. 54; Id., 91 N. T. S. 470>, and
disregarding the attitude of the court of ap-
peals in Place v. Minister, 65 N. Y. 89, Is not
required by the authority it cites. It pro-
ceeds upon an improper conclusion dra"wn
from the doctrine that the damage done is

the gist of the action of conspiracy. Bur-
dick on Torts, p. 288. See, also, 5 Columbia
L. R. 233.—Note in 6 Columbia L. R. 62.

34, Alienation of affection of husband.
Harvey v. Harvey [Neb.] 106 N. W. 660. i

Joint motion for directed verdict properlj'
overruled, although proof against one co-
conspirator failed. Id.

35. MacBrlde v. Gould, 3 Ohio N. P. (N.
S.) 469.

.se, 3r. Evans v. Freeman, 140 P. 419.
38. Part of defendants persuading plaint-

iff to go to a saloon, part of them procuring
his intoxication, and part assisting in a pre-
tended poker game, in order to loot plaintiff
of his money. Batman v. Cook, 120 111. App.
203.

S9. "What each defendant may have won
or lost, immaterial. Batman v. Cook, 120
111. App. 203. Defendants conspiring to de-
fraud plaintiff by means of a pretended
game are liable jointly and severally for the
whole amount iost. Id. Instructions that
plaintiff was not limited in amount, that he
might recover by amount actually lost and
other instructions, that verdict should be
for amount lost only, held misleading and

Inconsistent. Id. Although plaintiff was
entitled to damages for defendants' fraudu-
lent and willful acts in fnrtherance of a
conspiracy, where jury was not fully and
properly instructed therein, they were not
permitted to stand. Id. Evidence held to
sustain 1st and 3d count of declaration. Id.

40. Real cause of action held separate
torts actually committed and not the con-
spiracy. Green v. Davies, 182 N. Y. 499, 75
N. E. 536.

41. Bilafsky v. Conveyancers' Title Ins.
Co. [Mass.] 78 N. E. 534.

4a. Sehon v. Whitt [Ky.] 92 S. "W. 280.
43. Mere averment that the defendant

conspired with another, no facts of conspir-
acy being alleged. Hall v. First Nat. Bank,
120 in. App. 441.

44. Lupinek v. "Woytisek, 110 App. Div.
688, 97 N. T. S. 471. • Alleged conspiracy to
procure false arrest and malicious prosecu-
tion, defendant not participating therein,
but on the trial fraudulently taking money
from plaintiff as an attorney for procuring
his discharge. Id. Evidence held not tq
sustain the verdict. Id.

45. Evidence held competent. Ijoder v.

Jayne, 142 F. 1010. On the whole evidence,
the combination and privity of defendants
were established by proof of facts, personal
to each, connecting him therewith. Id. An
instruction to a jury that if the combination
and conspiracy set forth In the Btatement
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§ 2. Criminal liability.^''—A conspiracy is a confederation to do something

unlawful either as a means or as an end,*^ and the unlawfulness may consist in a

Violation of the civil as well as of the criminal law.*° At common law, conspiracies

to pervert or obstruct Justice/" to create a riot/^ to create a monopoly and interfere

with free competition,^^ to obtain money from an individual or a corporation, were

indictable.''^ The crime of conspiracy still exists in South Carolina.^* In Illinois,

every conspiracy indictable at common law is still so.°° The common-law rule that

a husband and wife cannot conspire does not hold in Texas.^" Labor unions may not

coerce an employer to sign an agreement for a "closed shop" and other business re-

strictions by threats of a strike,^' nor while on a strike prevent others from taking

tlieir places by means of force, threats, intimidation, and picketing.'^* It has been

held that there can be no such thing as peaceful, "polite and gentlemanly" picketing,

and its use is unlawful coercion."" Theater managers may combine to exclude a

dramatic critic from their theaters unless done for the sole purpose of injuring the

existed it was in violation of the Sherman
act, and it was for them to say whether or
not the plaintiff had proven his case, held
correct. Id. Findings of jury that a con-
spiracy in restraint of trade existed held
based on competent eviiience. Id. Held
proper question tor jury and its Jinding' cor-
rect as to defendant corporation's connection
with the conspiracy from evidence of its

co-operation in disciplinary methods with
"aggressive cutters." Id. Evidence held to
show defendants' participation in the con-
spiracy. Id.

46. Evidence that certain persons com-
mitting an assault and battery . were seen
in the saloon of the defendants drinking and
holding whispered conferences with them,
and that the remonstrance of plaintiff to the
granting of a liquor license to defendants
furnished a motive, was sufficient to go to

the jury on the question of a conspiracy.

Quist .v. American Bonding & Trust Co.

[Neb.] 105 N. W. 255. On a charge of con-

spiracy to foist a water plant upon a town
at a fraudulently excessive price, evidence

of poor judgment in its purchase by the

selectman of the municipality, without proof
of a connecting fraudulent conduct or of an
unlawful purpose, held not to sustain

charge. Revere Water Co. v. Inhabitants of

Winthrop [Mass.] 78 N. B. 497.

47. See SCI* 618.

48. State V. Bacon [R. I.] 61 A. 653. As
has been said, conspiracy is rather described
than defined, and the description which
seems to have the widest recognition and
the approval of the authorities declares a
criminal conspiracy to consist of a combina-
tion between two or more persons for the

purpose of accomplishing a criminal or un-
lawful object or an object neither criminal

nor unlawful by criminal or unlawful means.
State V. Ameker [S. C] 53 S. B. 484. A
conspiracy is the combination of two or

more persons to do something unlawful,

either as a means or as an ultimate end. Id.

Instruction giving general definition of con-

spiracy followed by illustration and expla-

nation, held sufficient. Id.

49. State V. Bacon [R. I.] 61 A.^ 653.

50. state V. Bacon [R. I.] 61 A. 653.

Statute, E3 Bdw. I, de 'conspiratoribus, held

not to be the foundation of the English law
of conspiracy. Id. In this connection the

word "pleas,"' used in 33 Edw. I, St. 2, is

synonymous with "actions." Id.

51. Defendants attending a picnic and
conspiring to start a riot. State v. Ameker
[S. C] 53 S. B. 484. Exceptions to instruc-
tion held unsupported. Id.

52. Ev*n though act itself may not be
punishable as a crime. Sanford v. People,
121 111. App. 619. Combination of coal deal-
ers for regulating and controlling the price
and sale of coal held a common law con-
spiracy indictable in Illinois. Id.

53. State v. Bacon [R. I.] 61 A, 653.

54. Not abrogated by St. 33 Edw. I, nor
by Cr. Code 1902, § 233. State v. Ameker
[S. C] 53 S. B. 484.

55. General conspiracy Statute of 1874
did not repeal common law. Sanford v.

People, 121 111. App. 619. The general stat-
ute of 1874 in regard to conspiracies was
not repealed by the act of 1891 relating to
trusts, pools, and combinations in restraint
of trade. Id.

50. Conspiracy to commit murder. Pen.
Code 1895, Art. 953-960, inc. Smith v. State
[Tex. Cr. App.] 13 Tex. Ct. Rep. 939, 89 S.

"W. 817. A charge that if defendant con-
spired with either codefendant they might
consider the evidence of the acts and dec-
larations of the other coconspirator against
him, while subject to critioisin, was not in-

jurious under the circumstances and other
instructions. Id. Court not required to

charge further on the subject of a conspir-
acy against persons not attempting to take
possession. Id.

57. O'Brien v. People, 216 111. 354, 75 N. B.

108.

58. May be enjoined. Franklin Union No.
4 v. People, 220 111. 355, 77 N. E. !!».

59. An incorporated labor union, being
the main factor in ordering and maintaining
a strike and in picketing its former em-
ployers, may be punished for violating an
injunction restraining such picketing by a
fine, and its members by fine and imprison-
ment. Franklin Union No. 4 v. People, 121

111. App. 647. Bvldenoe, under the principles

controlling in conspiracy cases, held to show
that union participated in conspiracy, and
that overt acts of picketing were done at its

direction through its officers and strike

committees. Id.
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eaJlir.g of such critic.^" Section 5440 of tlae Eevised Federal Statutes covers all con-

spiracies to commit any offense against the United States.*^ Under it, convictions

for conspiracies may be had if ia addition to the agreement any of the parties to it

do any act to effect its object."^ A conspiracy to procure by false pretenses, with in-

tent to defraud, a .signature to a check in the District of Columbia,^^ and to obstruct

the administration of Justice in a civil litigation in the Federal courts, are con-

spiracies to commit an offense against the United States."* Any agreement by which

the title acquired by an entryman under the Stone and Timber Act inures to the

benefit of another in whole or in part is in violation of that act."^ A conspiracy does

not merge in a completed oifense when they are both misdemeanors ^^ and punished

nearly alike,*' or when the completed offense is committed abroad."^ When two or

more are found acting together with an unlawful intent in the commission of an oi-

fense, the common design and acting together makes them ipso facto conspirators."*

A conspiracy once established, each conspirator becomes responsible for means used

and acts done by any conspirator in accomplishing the purpose of the conspiracj'."

The acts of one pursuant to the unlawful eojnbination are binding on his coconspira-

tor, though absent at the time,'^^ but it is not error to refuse to grant one conspirator

a new trial and at the same time grant one to another.'^ A conspiracy to defraud

whomsoever may be ensnared is in law a conspiracy to defraud the person actually

00. People V. Flynn, 100 N. T. S. 31, rvg.
49 Misc. 328, 99 N. T. S. 198. Evidence
lield to show exclusion was actuated merely
by a dislike of complainant and disapproval
of his writings, and did not constitute crime
of conspiracy. People v. Flynn, 100 N. T. S.

31.

61. Violations of the Interstate Commerce
and Elkins Acts. United States v. Thomas,
145 F. 74. Section 3169 held not to repeal
§ 5440 of Rev. St., but both stand together
and the United States may proceed under
either. Grunberg v. U. S. [C. C. A.] 145 F.
81. In an indictment for conspiracy to de-
fraud the United States, individuals may be
joined with officers, under Rev. St. §§ 3169
and 5440. Id. Although under a well set-

tled rule of criminal law an indictment for
conspiracy will not lie where plurality of
agents is logically necessary, this rule does
not apply to an indictment charging a con-
spiracy to violate the national banking la'ws
between officers of a bank and a person hav-
ing no official connection with one. Chad-
wick V, U. S. [C. C. A.] 141 F. 225. An in-

dictment charging a conspiracy, with offi-

cers of a national bank, unlawfully and will-
fully to certify a check drawn upon a na-
.tional bank when defendant had no money
on deposit equal to amount of check, was
good, although defendant -was not an agent
or officer of the bank. Id.

«2. United States v. Cohn, 142 F. 983. An
indictment alleging as part of the conspir-
acy to conceal from the trustee property be-
iongin,g to the bankrupt estate, a plan to
bring about the filing of petitions in invol-
untary bankruptcy and adjudications there-
on, and that pursuant to the conspiracy
-property was removed and concealed before
the proceedings were taken, was intention-
ally omitted from the schedule and was kept
concealed from the trustee after his appoint-
ment and qualification, held to constitute a
criminal offense (Id.), under Rev. St. 5440,
p.nd § 29b of the bankruptcy act, although

the latter does not make any act of the
bankr.upt before the bankruptcy criminal
(Id.). Not necessary to establish every overt
act alleged or that the ultimate object was
accomplished. Olson v. U. S. [C. C. A.] 133
F. 849.

63. Geist v. U. S., 26 App. D. C. 594.
64. Rev. St. §§ 5399 and 5440. "WUder v.

U. S. [C. 0. A.] 143 F. 433.
65. Not necessary to allege or show an

agreement good under the Statute of Frauds.
Olson V. U. S. [C. C. A.] 133 F. 849.

66. United States v. Scott, 139 F. 697.
Violations of the Interstate Commerce Act of
1887 and the Elkins Act of 1903, and of Rev.
St. § 5440. United States v. Thomas, 145 F.
74. Although certain overt acts charged
were completed offenses under the statutes
sought to be circumvented, liability for the
conspiracy was not extinguished thereby.
Id.

67. Indictment for conspiracy to violate
the revenue laws as to distilled liquors.
United States v. Scott, 139 F. 697.

68. An offense of conspiracy committed
in New York does not merge in the offense
of grand larceny committed pursuant thereto
in Paris. People v. Murray, 95 N. T. S. 107;
same case reported as People v. Summerfleld,
48 Misc. 242, 96 N. T. S. 502. The crime of
conspiracy and certain overt acts havihg
been committed in a certain county, the
grand jury of that county may inquire into
the crime and find the indictment, although
consummated and accomplished elsewhere.
Id,

09. Principals in the crime for which de-
fendant was tried, held conspirators under
above rule. Smith v. State [Tex. Cr. App.]
13 Tex. Ct. Rep. 939, 89 S. W. 817.

70. Franklin Union No. 4 v. People, 121
111. App. 647.

71. People v. Murray, 95 N. T. S. 107; same
case reported as People v. Summerfleld, 48
Misc. 242. 96 N. Y.' S. 502.

'

7a. Browne v. U. S. [C. C. A.] 145 F. 1.
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ensnared." The insufficiency of the means intended to be adopted do not render the

offense incomplete.'''' Prosecutions for conspiracy to obtain money by a fraudulent

action being preventive rather than curative, it is unnecessary to await the determina-

tion of the action at law before charging conspiracy." A conspiracy to do an unlaw-

ful act may be punished by a sentence not exceeding in severity the statutory penalty

for the consummated offense.'^ A labor union guilty of complicity in an unlawful

conspiracy may be punished therefor.''^

Indictments''^—An indictment charging conspiracy in a large number of counts,

each of which must be taken to charge a distinct conspiracy, with the same means

and object against the same defendant, is not bad on demurrer "* as it lies in the dis-

cretion of the trial court, on motion., to compel election by prosecutor of the counts

he intends to rely on, if it appears that the defendant will be embarrassed by the

multiplicity of counts;*" but it has also been held that an indictment charging a

conspiracy in each of several counts, without averments to show that the unlawful

purpose sprang from one unlawful agreement, charges more than one offense,*^ and

the state should be compelled to elect on which it will proceed,'^ but indictments,

charging a defendant vsdth conspiracy with several others, which might have been

joined in one indictment under separate counts, may be consolidated ' for the pur-

pose of trial.*^ An indictment so plain that the nature of the offense charged can

he easily understood by the jury and the defendants is all that the law requ.ires.**

An indictment for conspiracy to defraud the United States of public lands need not

be any more definite and precise than the proof of the crime. *^ When the charge

is of conspiracy to commit an offense, it is not required that the offense be described

with the same precision as would be required on indictment for such offense.*" To
allege that the evidence of witnesses spirited away by the conspirators is material,*'

or an averment that the crime of conspiracy is against the form of the statute in such

73. Proof that conspiracy was to defraud
anyone who might be entrapped not a fatal

variance from an indictment charging a con-
spiracy to defraud the victim. State v. Hill-
man [Wash.] 85 P. 63.

74,75. State v. Bacon [R. I.] 61 A. 653.

76. Commonwealth v. Haun, 27 Pa. Super.
Ct. 33. Instructions held proper. Id.

77. Franklin Union No. 4 v. People, 220

111. 355, 77 N. E. 176. "Where evidence shows
labor union inaugurated and promoted a
strike by moral and financial and social sup-
port, it is not excused from participating in

an unlawful conspiracy because its officers

advised the members not to use unlawful
means, some of whom nevertheless used
force, threats, and intimidation. Id., afg.,

121 111. App. 647.

78. See 5 C. L. 618.

79. An indictment containing forty-two
counts, charging conspiracy to defraud the
United States out of large tracts of land.

Hyde v. U. S., 27 App. D. C. 362.

80. Hyde v. U. S., 27 App. D. C. 362. Sub-
sequent counts of an indictment held to con-
tain sufficient words of reference to incor-

porate the allegations of the first count. Id.

81. One count charging conspiracy to in-

flict personal injury, and another, to Injure
business and property of a corporation.

State V. Caine [Iowa] 105 N. W. 1018.

82. State v. Caine [Iowa] 105 N. "W. 1018.

83. Indictments charging defendant with
conspiring with several persons to make
fraudulent entries of land, under the stone
and timber act, for the benefit of persona
other than themselves were of the same

class of crimes and offenses, might have
been joined in one indictment under separate
counts, and it "was not error to consolidate
them for the purposes of trial. Olson v.
U. S. [C. C. A.] 133 F. 849.

84. Indictment charging conspiracy to ob-
struct and hinder the administration of jus-
tice, though not in the exact words of the
statute, substantially correct. Tedford v.
People, 219 111. 23, 76 N. E. 60.

85. Indictment need not set forth par-
ticular lands out of which the United States
is to be defrauded, since it is not essential
to the crime that, in the minds of the con-
spirators, the precise lands had already
been identified. Hyde v. U. S., 27 App. D. C.
362. On objection tliat the counts of an in-
dictment are fatally vague, uncertain, and
indefinite in stating the charge, held that
the object is sufliciently stated in alleging
a conspiracy to defraud the United States
out of ."divers large tracts of land," it not
appearing that the conspirators had any
particular tracts in mind, and that the means
are sufficiently set forth in alleging that
such frauds were to be accomplished
through the names of "fictitious persons"
and "real persons not qualified to purchase"
and other details. Id. Indictment not de-
fective in failing to set out the particulars
of fhe alleged .conspiracy. Id.

8S. Geist v. U. S., 26 App. D. C. 594. In-
dictment held sufficient to give both accused
and the court all needed information. Id.

87. Tedford v. People, 219 111. 23, 76 N. B.

60.
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case made and provided, when in fact there is none, is mere surplusage.'' It is un-

necBBsary to aver that a conspirator maliciously and with malice aforethought entered

into an agreement to bring a fraudulent suit,'' to allege or prove that a conspirator

was to be benefited by the conspiracy,"" to set forth the means by which the con-

spiracy was to be accomplished, where its object iu itself is unlawful,'^ to charge

criminal means iu an unexecuted conspiracy to cheat and defraud at common law,"^

to allege that the evidence suppressed by the conspirators is true,"^ or to set forth

overt acts in a count allegiuo; an unexecuted conspiracy."* Indictments passed on

are collected in the note."^ .

88. state v. Bacon [R. I.] 61 A. 653.

Words not necessary to an indictment for
conspiracy woiild be treated as Immaterial
and need not be stricken out. State v.

Ameker [S. C] 53 S. E. 484.

'S9, 90. State V. Bacon [R. I.] 61 A. 653.

m. state V. Messner [Wash.] 86 P. 636.

Conspiracy to procure an abortion. Means
not material ingredients of the offense.
Comnion'wealth v. Haun, 27 Pa. Super. Ct.

33. Means are only matters of evidence to
prove conspiracy, and it is not necessary to
set forth the evidence. State v. Wither-
spoon, 115 Tenn. 138. 90 S. W. 852. Applied
in a prosecution for violation of Anti-Trust
Law, Acts 1903, p. 268, c. 140. Id. Law held
valid and constitutional. Id. Stating exist-
ence and object of conspiracy so as to give
the defendant not'ce of the p-^i-r'cular crime
and its nature with which he is ciiarged is

sufficient. Id.

92. State V. Bfoon [R. I.] 61 A. 653.
03. That certain trees are in tru' 'i corner

trees. Wilder v. U. S. [C. C. A.l 143 F. 433.
94. State V. Bacon [R. I.] 61 A. .653.
ft.'t. An indictment for conspiracy to de-

fraud the United States, charging an exam-
iner %vith fraudulently passing invoices con-
taining false statements as to the weight of
the imported merchandise, is not insufficient
on the ground that as the weighing is done
by ^veighers, it was impossible for the ex-
aminer to have "passed" the documents.
Browne v. U. S. [C. C. A.] 145 P. 1. Where
the nrqt pfirt of a sentence charges a con-.
Bpiracy to defraud and another part begins
"to be effected in the following manner, that
is to say," setting forth with fullness the
necessary details, the entire sentence may
be construed as one charge rather than con-
struing the latter part as a videlicet. Id.

SuTiseQuent counts in an indictment are .not
bad because alleging overt acts without re-
peating the presentment as to conspiracy,
but containing the statement, "The grand
jurors do further present that in further
pursuance of said unlawful conspiracy -in the
first count of this indictment mentioned and
described and to effect the object thereof."
etc., etc., although omitting the words,
"which is hereby made a part of this count."
Id. An indictment charging defendants with
conspiring in Ne"w York county to defraud
by false representations a person in Paris,
and that one of the defendants from said
county sent fraudulent cablegrams and mes-
sages to Paris pursuant to such conspiracy,
charges a crime committed in New York
county. People v. Murray, 95 N. Y. S. 107;
sa.me case reported as. People v. Summer-
field, 48 Misc. 242, 96 N. T. S. 603. An in-
dictment setting forth that a conspfracy was
formed "to the end that" less duty should

be collected by the government than was le-
gally due to It sufficiently charged a frau-
dulent intent. Browne v. U. S. [C. C. A.]
145 F. 1. In indictment for conspiracy to
procure money from a corporation by a frau-
dulent action sufficiently negatives the claim
that the complainant In the action at law
had a good cause of action by denying it in
the manner and form in which It was set
forth In the action at law. State v. Bacon
[R. I.] 61 A. 653. An Indictment under Ten-
nessee Anti-Trust Act failing to state terms
of the agreement or conspiracy, the particu-
lar article affected, and how it affected the
same, is fatally defective. State v. Wlth-
erspoon, 115 Tenn. 138, 90 S. W. 852.
Indictment sufficEent: An ' indictment

charging defendants with knowingly, wick-
edly, and corruptly conspiring to defraud
the United States out of certain public lands,
and then setting forth overt acts but not
specifying that the defendants knew the
acts to be based on false and fraudulent en-
tries of land, was sufficient against a gen-
eral demurrer as Informing defendants that
they are charged with conspiracy to defraud
and with certain overt acts done to effect
its object. United States v. Mitchell, 141 F.
666. Indictment charging defendants with a
conspiracy to defraud the United States out
of title to lands by means of false, fraudu-
lent, feigned, untrue, and illegal entries, fol-
lowed by charges of overt acts, is sufficient,
Olson V. U. S. [C. C. A.] T33 F. 849. An in-
dictment charging that defendant and his
confederates with force and arms, being per-
sons of evil minds and dispositions, unlaw-
fully and wickedly did conspire to make an
assault with wicked intent upon the body of
a certain pregnant female to procure an
abortion, held sufficient. Commonwealth v.
Haun, 27 Pa. Super. Ct. 33. An indictment
which, after formally accusing defendants
of the conspiracy to defraud, states that de-
fendants with the Intention to defraud did
unlawfully conspire to get by false pretenses
a sum of money from prosecuting witness,
followed by allegations of particular acts
done for the purpose and in the carrying out
of the conspiracy. Is sufficient, under liberal
rules of construction. State v. Hlllman
[Wash.] 85 P. 63. Indictment for obstruct-
ing Justice charging that witnesses were in-
duced to "absent, keep and secrete them-
selves out of and away from the jurisdiction,
of the criminal court," etc., sufficient, the
word "jurisdiction" here being synonymous
with "state." Tedford v. People, 219 111. 23,
76 N. B. 60. An indictment charging that
one Frank Cantwell and others conspired to
induce himself, and another, being witnesses,
to secrete themselves, thus obstructing tha
aamlnistratlon of justice. Is suflloient as
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Variance.^^—Proof that a customs broker as intermediate consignee nomitially

paid the duties on imported goods is not inconsistent with an indictment charging

the ultimate consignee with conspiracy to defraud the United States of revenue."'

Under an indictment charging a conspiracy for the benefit of all the defendants,

proof of benefit to a part only is not a fatal variance."^

Evidence.^"—A. conspiracy may be proved by circumstantial evidence.^ It may
be proved to have been committed on any day prior to the finding of the bill within

the period of limitations.^ In order to show fact of conspiracy between defendant

and another it is not necessary that the other be joined in the information.' After

the formation of a conspiracy, the acts and declarations of each coconspirator, dur-

ing its progress in furtherance of its object, are admissible in evidence against all

the others.* Generally, the fact of the conspiracy nmst first be established by aprima
facie case," to set the preceding rule in operation," but it. lies within the discretion

of the court to admit the acts or declarations of a conspirator in evidence before suffi-

cient proof is given of the conspiracy.'' In that case a prima facie showing of a con-

spiracy between all must subsequently be made before such evidence wUl be permit-

ted to go to the jury.' Knowledge that the object of conspiracy is unlawful is im-

puted and need not be proven, under an indictment for a statutory conspiracy to vio-

late a penal law of the United States." Evidence of how a general paper company
executed its functions is material under an indictment charging a conspiracy in re-

straint of trade among its several constituents.^" In a prosecution for conspiracy

in restraint of trade, under the Anti-Trust Act, a witness cannot claim his constitu-

tional privilege against self-incrimination, even though the Congressional Immimity
Act does not protect him against prosecution in the state courts for the offense his

showing Cantwell's act of conspiracy as to
the other person secreted. Id. An indict-
ment charging a conspiracy to prevent, hin-
der, and deter persons hy violence, threats,
and intimidation from further engaging and
continuing in a business specified, charges a
conspiracy to do an act unlawful at com-
mon law and is good. State v. Duncan [Vt.]

G3 A. 225. Indictment held well drawn.
V,'ilder v. U. S. [C. C. A.] 143 P. 433. In-
dictment held not repugnant. Grunberg v.

U. S. [C. C. A.] 145 F. 81.

9«. See 5 C. L. 619.

97. Grunberg v. U. S. [C. C. A.] 145 F. 81.

9S. Conspiracy to defraud United States

out of title to lands. Olson v. U. S. [C. C.

A.] 133 F. 849.

99. See 5 C. L. 619.

1. Tedford v. People, 219 111. 23, 76 N. E.
60. Evidence examined and held not so in-

sufficient to warrant setting aside verdict

and judgment. Id. By facts and circum-
stances from which it may be inferred.

State V. Sykes, 191 Mo. 62, 89 S. "W. 851. By
showing the declarations, acts, and conduct
of the conspirators. Circumstantial evidence
usually necessary owing to difficulty of
showing a direct agreement. State v. Ryan
[Or.] 82 P. 703; Chapline v. State [Ark.] 95

S. W. 477. Evidence held sufficient to sus-
tain- verdict. Id.

2. Indictment found June 15, 1905, charg-
ing conspiracy on April 18, 1904, and proof
showed deffendants entrance in conspiracy
in October, 1902, not barred by three years'

limitation In Rev, St. § 100*. United States

v. Francis, 144, 520.

3. State V. Sykes, 191 Mo. 62, 89 S. "W. 851.

7 Curr. Law— 44v i

4. Lawrence v. State [Md.] 63 A. 96; Smith
V. State [Tex. Cr-. App.] 13' Tex. Ct. Rep. 939,
89 S. W. 817; State v. Ryan [Or.] 82 P. 703;
Chapline v. State [Ark.] 95 S. W. 477.

5. Lawrence v. State [Md.] 63 A. 96;
Chapline v. State [Ark.] 96 S. "W. 477.

«. Smith V. State [Tex. Cr. App.]] 13 Tex.
Ct. Rep. 939, 89 S. W. 817. Conspiracy to
use mails for fraudulent purposes. United
States V. Francis, 144 P. 520. Evidence held
admissible under above rule. Id. Objections
to charge not sustained. Id.

7. Acts and declarations of a conspirator
in Portland leading to a meeting of prose-
cutor and the other conspirators in Salem
and the execution of the conspiracy. State
V. Ryan [Or.] 82 P. 703. It, is not error to
admit evidence retevant as to one conspir-
ator, though not as to others, prior to tha
making of a prima facie case under the pro-
viso that such evidence should not affect th«
other alleged conspirators unless followfil
up by proof of their connection with the al-
leg-ed conspiracy. Lawrence v. State [Md.]
63 A. 96; Chapline v. State [Ark.] 95 S. W.
477.

8. Proof of subsequent meetings and acts
implicating all conspirators in furtherance
of the original acts and statements of one
conspirator. State v. Ryan [Or.] 82 P. 703.

9. Fraudulent certiiication of check on
national bank. Chadwick v. U. S. [C. C. A.]
141 F. 225.

10. Contempt proceedings for refusing to
produce books and papers or answering
questions thereto In a prosecution under the
Anti-Trust Act for a conspiracy In restraint
of trade. Nelson v. U. S., 201 U. S. 92, 50

Law. Ed. .
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evidence may disclose.^^ Under an indictment for a conspiracy to defraud one, evi-

dence is not admissible to show a conspiracy to defraud another,^' nor is it proper

to admit the remarks of a conspirator after the consummation of the conspiracy

charged against coconspirators, even though they were admissible against the party

making them.^^ On attempts to show by circumstantial evidence the existence of an

unlawful agreement and an unlawful motive, both may be rebutted by the direct de-

nial of the party accused.'* The motive and intent of each of the principals ia a

conspiracy to commit a homicide is competent evidence.'" Admissibility '" and suffi-

ciency of evidence appears in the notes.''

Instructions should present defendant's theory of the case."

11. Nelson v. U. S., 201 U. S. 92, 50 Law.
Ed. —

.

13. Testimony offered "to prove the con-
spiracy to unload stocks on the people here,"
in an action for conspiring to obtain money
from plaintiff by sale of worthless stock.
Lawrence v. State [Md.] 63 A. 96.

13. Lawrence v. State [Md.] 63 A. 96. Es-
pecially when admitted unqualifiedly under
objection and when not admissible under
either count of an Indictment. Id.

14. Conspiracy to make fraudulent en-
tries of land. Olson v. U. S. [C. C. A.] 133
P. 849.

15. Smith V. State [Tex. Cr. App.] 13 Tex.
Ct. Rep. 939, 89 S. W. 817.

Ifl. Admissible: Evidence of threats
made by coconspirators of deceased and
communicated to accused before the assault
is competent. State v. Clifford [W. Va.] 52
S. E. 981. Under a conspiracy to defraud the
United States out of a large tract of land,
evidence tending to establish other related
acts of the same character done at or about
the same time "were admissible to show the
motive and intent. Olson v. U. S. [C. C. A.J
133 P. 849. Hence, after the indictments
were consolidated and evidence had, it Tva.s

not prejudicial to defendant to dismiss two
of them. Id. Evidence of importation of
merchandise other than that charged in the
indictment and its entry at the custom
house at an undervaluation held to relate
entirely to intent and knowledge of parties
charged (Grunberg v. U. S. [C. C. A.] 145 P.

81), and admissible for that purpose (Id.).

Under an indictment charging defendants
v/ith conspiracy to defraud the government
of revenue by false invoices "before and on
July 30th, 1901," invoiclfe dated after July
30'th are admissible to show the guilty
knowledge of defendants. Browne v. U. S.

[C. C. A.] 145 P. 1. On a question of con-
spiracy to make entries of land for benefit
of another, evidence as to value of land is

ft'lmissible as bearing on question of good
faith. Olson v. U. S. [C C. A.] 133 F. 849.

Ijetters tending to implicate the writer in a
conspiracy are admissible, though never ac-
tually sent, if from other evidence the jury
is satisfied that a conspiracy exists (Chad-
wick V. U. S. [C. C. A.] 141 P. 225). Evi-
dence of subpacker and superintendent of
packing as to the character, number, price,

and weight of goods shipped, as far as lay
vsritliin their personal knowledge, was admis-
sible. Grunberg V. U. S. [0. C. A.] 145 P. 81.

Under an indictment charging falsification
of weight in invoices of imported goods, cal-
culation by experts based on samples is ad-
missible. Browne v. U. S.. [C. C. A.] 145 P. 1.

Evidence showing receipt of numerous false
invoices and rendering of false reports by
an examiner, it was proper to leave question
of his participation in the conspiracy to the
jury. Id. On a charge of conspiracy to
bribe, evidence of a witness that he refused
to go on as the meeting threatened to be-
come a corruption meeting held admissible
as a link in the conspiracy. Chapline v.

State [Ark.] 95 S. W. 477.
Inadmissible: In an action for conspiracy

in inducing witnesses in a burglary case to
absent themselves from state, it is incompe-
tent to show guilt of defendant in burglary
charge. Tedford v. People, 219 111. 23, 76
N. B. 60. Evidence as to what has be-
come of a coconspirator since the perpetra-
tion of the crime for which defendant is

tried is irrelevant and immaterial. Evi-
dence of his flight and that he has not been
heard from. State v. Sykes, 191 Mo. 62, 89
S. "W. 851. But not prejudicial in this in-
stance. Id. Evidence in prosecution for
conspiracy to defraud customs laws that ex-
amination of goods was as thorough as cus-
tomary held immaterial. Grunberg v. U. S.

[C. C. A.] 145 F. 81.

17. Sufficient: Evidence of conspiracy to
rape. State v. Sykes, 191 Mo.- 62, 89 S. W.
851. Evidence of conspiracy to resist exe-
cution of writ of possession even to the ex-
tent of killing. Smith v. State [Tex. Cr.
App.] 13 Tex.. Ct. Rep. 939, 89 S. W. 817.
Evidence that alleged coconspirators knew
of and participated in unlawful transactions.
United States v. Scott, 139 F. 697. Evidence
that employes had such an understanding
and agreement with their employer as to
amount to a conspiracy. Franklin Union,
No. 4, V. People, 220 111. 365, 77 N. E. 176.
Evidence, although circumstantial, held suf-
ficient to warrant jury in finding defendant
guilty. Olson v. U. S. [C. C. A.] 133 P. 849.

Held enough in the record to charge defend-
ant with knowledge of the pending conspir-
acy and its purpose. Smith v. State [Tex.
Cr. App.] 13 Tex. Ct. Rep. 939, 89 S W. 817.

18. Requested instruction should have
been given. State v. Messner [Wash.] 86 P.

636. An instruction that if a conspiracy as
alleged was shown between any two of the
accused all the defendants are to be found
guilty is erroneous.

Constable, see latest topical index.
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OONSTITUTIONAIi LAW.

§ 1. Adoption and Amendment ot Consti-
tutions (oai).

§ 3. Operative Force and Etteet (G02).
Self-executing Provisions (692).

§ 3. Interpretation and Exposition (G93).
A. When Called For (693).
B. General Rules of Interpretation (695).

§ 4. JQxecutive, Legislative, and Judicial
Functions (69i>).

A. Executive Functions (700).
B. Legislative Functions (701).
C. Judicial Functions (704).

§ 5. Relative Powers of Federal and State
or Other Subordinate Governments (705).

§ 6. Police Power in General (706).
i 7. Liberty of Contract and Right of

Property (709).
§ 8. Freedom of Speech and of the Press

Cannot be Abridged, Neither Can it be Abus-
ed Without Liability (710).

§ 9. Personal and Religious Liberty (710).
§ 10. Fqual Protection of the Law (711).
§ 11. Privileses and Immunities of Citi-

zens (714).
§ 1'2. Grants of Special Privileges and Im-

munities; Class Legislation (715).

§ 13. Laws Impairing the Obligations of
Contracts (718).

§ 14. Retroactive Legislation; Vested
Rights (721).

§ 15. Deprivation W^lthout Dne Process of
Law, or Contrary to Law of the Land (724).

§ 16. Compensation for Taking Property
(733).

§ 17. Right to Justice and Guaranty dt
Remedies (734).

§ 18. Jury Trials Preserved (735).

§ 19. Regulation of Criminal Procedure;
Rights Secured to Persons Accused of Crime
(735).

§ 20. SearQhes and Seizures (737).

§ 21. Suffrage and Elections (737).

§ 22. Frame and Organization of Gov-
ernment, Courts, Officers (737).

§ 23. Taxation and Fiscal Affairs (739).

§ 24. Schools and Education; School Funds
(743).

§ 25.

§ 28.

The Bnactment of Statutes (743).

Miscellaneous Provisions Other Than
the Foregoing (744).

This topic treats of the organic law of the nation and the states and of the dis-

tribution of power between them. Several of the clauses which relate to a specific

and indivisible subject-matter like "Commerce,"^ "Jury,"^ and "Eights of Persons

Accused of Crime/" are treated in topics which are specifically devoted to such

subjects.*

§ 1. Adoption and amendment of constitutions J^—The right to propose amend-

ments to the constitution is not the exercise of legislative power, but exists only by

the constitutional grant and must be exercised within the terms thereof." Whether

a constitutional amendment has been properly adopted is a judicial question.' If

an amendment is adopted by the requisite popular vote,* failure to comply with

mere formal regulations will not invalidate it.° A constitutional amendment re-

peals inconsistent provisions.^" The prohibition of the proposition of amendments

to more than one article of the Illinois constitution, at the same session, was in-

tended to apply to express amendments only,^^ and does not prevent implied amend-

1. See Commerce, 5 C. L. 599.

2. See Jury, 6 C. L. 316.

3. 4. See Criminal Law, 5 C. L. S83; In-

dictment and Prosecution. 5 C. L. 1790;

Search and Seizure, 6 C. L. 1437; Witnesses.

6 C. L. 1975.

5. See 5 C. L. 620.

6. City of Chicago v. Beeves, 220 111. 274,

77 N. E. 237.

7. The determination as to the adoption of

a constitutional amendment, in the house of

representatives of Arkansas, as provided by
law (Kirby's Dig. §§ 716, 717, 718, 2852),

does not constitute a determination by a

specially constituted tribunal, but such de-

termination is a judicial question reviewable

by the courts. Rice v. Palmer [Ark.] 96 S.

W. 396.

8. Kirby's Dig. 5 718, with reference to

the adoption of a constitutional amendment,
requires a vote of a majority of the electors

voting at the election, and not merely a

majority of the electors voting on the propo-
sition. Rice V. Palmer [Ark.] 96 S. W. ,'!96.

Kirby's Dig. §§ 716-718, In confining the evi-
dence as to the- adoption of an amendment
to the constitution by a majority of all tho
electors voting, as required by Const, art. 19,
§ 22, to the returns for governor and other
executive ofBcers, sent to the speaker of the
house of representatives, is reasonable and
therefore constitutional. St. Louis S. W.
R. Co. V. Kavanaugh [Ark.] 96 S. W. 409.

9. Where a proposed amendment receives
the requisite vote in each house and is sub-
mitted to the people and receives a majority
vote, it becomes a part of the organic law,
notwithstanding a failure to enter the same
at length on the journals. West v. State
[Fla.] 39 S'o. 412.

10. City of Chicago v. Reeves, 220 111.

274, 77 N. E. 237.

11. Const, art. 14, § 2. City of Chicago
V. Reeves, 220 111. 274, 77 N. E. 237.
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ments or changes which are necessarily worked in other articles by express amend-

ments of a particular amendment.'^

§ 2. Operative force and effect.^^—Constitutions, like statutes, operate pros-,

pectively only, unless there is a clearly expressed intention otherwise. '^^ Statutes

existing when a constitution is adopted, inconsistent with its provisions, are nullified

by the constitution;^^ but under the provisions of the Idaho constitution, all exist-

ing laws, not repugnant thereto, were continued in foree,^'' and the existing city

governments, under special charters, were not abolished, but were continued.^'

8elf-executing provisions}^—Constitutional provisions are self-executing when
there is a manifest iatention that they should go into immediate effect, and no an-

cillary legislation is necessary to the enjoyment of a right or the enforcement of a

duty given.^^ In the case of provisions not self-executing there is always some

indication that something is left for the legislature to do, or there is something in

the nature of the provision that renders such legislation necessary,^" but a eonstitu-

12. AU the provisions of the amendment
of 1904 to Const, art, 4, known as § 34, were
germane to the general purpose, the estab-

lishment of local municipal government In

Chicago, and not violative of Const, art, 14,

§ 2. City of Chicago v. Reeves, 220 111. 274,

77 N. B. 237.

13. See 5 C. L. 620.

14. Swift & Co. V. Newport News [Va.]

52 S. B. 821. The amendment now designated

as article 17, making the judge of probate's

term of ofHce 4 years, is not retroactive, and
terms existing at or before Its adoption are

not restricted or abolished by it. State v.

Pattison [Ohio] 76 N. B. 946.

15. Swift & Co. v. Newport News [Va.]

la'. Const, art. 21, § 2. Butler v. Lewis-

ton [Idaho] 83 P. 234.

17. Const, art. 12, § 1. Butler v. Lewiston
[Idaho] 83 P. 234.

'

18. See 5 C. L- fi'-O-

19. Taylor v. Hutchinson [Ala.] 40 So.

108. The constitution, with regard to declar-

ing what property is liable for taxation, is

self-executing. Georgia E. & Banking Co.

V. Wright, 124 Ga. 596, 53 S. E. 251.

Self-e^iecutins: Const. § 250, giving a

preference to holders of bank notes and de-

positors who have not stipulated for interest,

in case of a bank's insolvency. Taylor v.

Hutchinson [Ala.] 40 So. 108. Const. Kan.
art 12, § 2, providing that dues from cor-

porations shall be secured by the individual

liability of stockholders to an amount equal

to their stock. Harrison v. Remington Paper
Co. [C. C. A.] 140 P. 385. The amendment
of Const, art. 2, § 28, adopted Nov. 8, 1900,

authorizing a verdict by 9 jurors, was self-

executing and went into effect on the official

canvass of the vote. Kelly-Goodfellow Shoe
Co V. Sally, 114 Mo. App. 222, 89 S. "W.

,
889.

Const, art. 8, § 117 (Va. Code 1904, p.

ccxxxviii), requiring the enactment of gen-

eral laws for municipal organization

and prohibiting special laws therefor,

etc.. is self-executing so far as it

prohibits special legislation and amends
existing municipal charters. Campbell

v. Bryant, 104 Va. 509, 52 S. E. 638.

Const. § 164, providing that before

granting a franchise to use city streets

for a term of years the municipality shall

first advertise and receive bids therefor, is

self-executing and required no ordinance of
the council to make it obligatory. Merchant's
Police & District Tel. Co. v. Citizens' Tel.
Co. [Ky.] 93 S. W. 642. Hence, a franchise
granted to a telegraph company without
limit as to term, for the purpose of avoid-
ing Const. § 164, was void. Id. A constitu-
tional provision giving the legislature full
power to correct abuses and prevent unjust
discriminations and excessive charges,' so
far as it expressed a power of the legislature,
"went into effect as soon as adopted, and con-
tracts subsequently made were subject to the
possibility of its exercise. Const. Fla. art.

16, § 30; Act app. May 31, 1901, c. 5070. Tam-
pa Waterworks Co. v. Tampa, 199 U. S. 241,
50 Law. Ed. —. While the appellate juris-
diction of courts is granted by the consti-
tution, the right of appeal is a mere legis-
lative creation, hence the appellate power
of courts must remain in abeyance, except
so far as it has been, or shall be, given
vitality by legislative authority. State v.

Chittenden [Wis.] 107 N. W. 500.

20. Taylor v. Hutchinson [Ala.] 40 So.
108.

]Vot !se!f-cxcentlng : Const, art. 9, § 8, pro-
viding that the general assembly may pro-
vide for township organization by general
law, under which a countv may organize
when a majority of the voters thereof may
so determine, is not self-executing, but re-
quires legislation to put it In operation. State
V. Gibson [Mo.] 94 S. W. 513. Const, art.

12, § 17, providing that every railroad com-
pany may "intersect, connect with or cross
any other railroad," is not self-executing
in the sense that a company may cross the
tracks of another without regard to the
power granted in its articles of incorpora-
tion. Boca & L. R.- Co. v. Sierra Valleys R.
Co. [Cal. App.] 84 P. 298. Const, art. 15,

§ 14, giving the right to maintain telephone
lines and enjoining the legislature to enact
regulations to give effect to the section, is

not self-executing and the placing of tele-

phones in the highway, in the absence of
legislation permitting it, is an obstruction.
State V. Helena [Mont.] 86 P. 744. Legisla-
tion on the subject must be general so as
to give effect to the constitutional grant.
Id. Hence, Sess. Laws 1905, p. 122, c. 55,

is invalid as it provides for the maintenance
of telephone lines only outside of incorporat-
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tionaJ provision shiould never be construed as dependent for its efficacy and opera-
tion upon l^alative will, though legislation may be desirable and valuable to define

a right and aid in its enforcement^

§ 3. Interpretation and exposition. 'A. When called, for.^^—Courts refuse to

pass on the constitutionality of a statute unless absolutely necessary to a decision of

the case/* or when the case can be decided on other grounds f* and they will not
pass upon the constitutionality of a statute that has been repealed and under which'

nothing was accomplished,^" nor will the constitutionality of an act be determined
in advance of any operation under it,''* but a decision sustaining the validity of an
assessment of a drainage tax necessarily involves the constitutionality of the stat-

ute authorizing it."'' The statute of another state will not be declared unconstitu-

tional, in the absence of any such construction by the courts of that state, where
there is no question of public policy or general right involved, Imless the court is

forced to such oonclusion."* The validity of a statute cajinot be questioned by one

to whom it has no application,"' or who isi not injured by it,°* or is holding office

under it,^^ or has voluntarily complied with it,'" or has invoked its provisions;''

and where the alleged unconstitutional provisions of a penal statute are not so con-

nected with the others as to render the whole invalid, and the party prosecuted has

not been affected by such provisions, he cannot question their constitutionaEty.'*

ed cities and makes no provision for the con-
duot of the business In cities (Id.), and
Pol. Code § 4800, suhd. 43, as amd. hy Sess.

Laws 1897, p. 203, empowering- city councils
to regulate the erection of poles and the
stringing of wires within city limits, does
not remedy the defect (Id.), but after the
legislature has compiled with Const, art. 15,

§ 14, in making reasonable regulations to

give effect to the section, it may then auth-
orize cities to make such reasonable rules

for the regulation of the business as may
be necessary (Id.).

31. Swift & Co. V. Newport News [Va.]

B2 S. B. 821.
22. See 5 C. L. 621.

28. Mills Novelty Co. v. Dunbar CIdaho]
83 P 932

24.' Martin v. State tArk.] 96 S. W. 372.

25. Doss V. Mermentau Levee Com'rs [La.]

41 So. 720.
26. The validity of Laws 1905, p. 1550, c.

631, designating the board of estimate and
apportionment as the local authority to

consent to the construction of railways In
streets, and making certain provisions con-
flicting with the charter of Greater New York
passed contemporaneously therewith, could
only be determined after a consent or re-

fusal had been made and not In a suit to

restrain the board from acting on applica-
tions. Wilcox V. McClellan, 110 App. Dlv.

378, 97 N. T. S. 311.

27. Cheney v. Beverly, 188 Mass. 81, 74

N. B. 306.

28. McDowell v. Lindsay, 213 Pa. 591, 63

A. 130.

20. An officer not subject to the civil serv-

ice act (Laws 1905, p. 570, c. 363) cannot

question the constitutionality thereof, he not

being affected by Its enforcement. State v.

Sparling [Wis.l 107 N. W. 1040.

30. A person not convicted of violating

the liauor laws by the sale of either cider

or wines could not question the validity of

the license act of 1902, under which he was
convicted, on the ground of its discrimina-
tions as to those liquors. State v. Barr [Vt.]
62 A. 43.

31. An inspector appointed pursuant to
Act Mar. 6, 1903 (Laws 1903, p. 166), amend-
ing act Feb. 26, 1895, providing for a bounty
for killing stock-destroying animals, could
not object that requiring district Judges to
appoint inspectors was imposing nonjudicial
duties upon them. In re Terrett [Mont.]
86 P. 266.

32. An appellant who flies his bill of ex-
ceptions separately from the transcript of
evidence prepared by the stenographer, un-
der Laws 1905, p. 219, c. 112, cannot raise the
question of the constitutionality of the act
In respect to that matter. Routledge v.
Rambler Automobile Co. [Tex. Civ. App.] 16
Tex. Ct. Rep. 386, 95 S. W. 749. A concrete
Question as to the constitutionality of the
provision in that act, regarding the ste-
nographers' transcript being made In certain
cases the only statement of facts that can be
sent up. was not presented where appellant
had a statement prepared as formerly. Id.

33. Where a city treated a statute as
valid, and under its provisions profited by the
deduction of benefits from a property owner's
damages suffered by the regrading of a
street, the city could not' question the con-
stitutionality of the statute later iij the pro-
ceedings. Smith V. Seattle, 41 Wash. 60, 82
P. 1098. A corporation availing Itself of the
special privileges conferred by the law of
eminent domain la estopped from questioning
the constitutionality of such parts of the law
as impose special burdens upon It. Wiler v.
Logan Natural Gas & Fuel Co., 6 Ohio C. C
(N. S.) 206.

34. The search and seizure clauses of Acts
1902, p. 92, No. 90, in connection with prose-
cutions for illegal sales of liquor, could not
be questioned by one not affected by them,
they not being so connected with the other
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Since the revocation of a liquor license is not a punishment within the meaning of

the law, and the right to sell liquor is not a personal or property right, a liquor

seller cannot question the constitutionality of an act, as local or special legislation,

authorizing the revocation of a license for violation of the liquor laws.'° A foreign

corporation, in quo warranto proceedings, cannot urge the unconstitutionality of a

ststute which provides that a corporation failing to pay its license tax shall forfeit

its right to do business in the state until the tax is paid.**' A person charged with

violation of an ordinance prohibiting the business of barbering on Sunday could

not attack its constitutionality as class legislation, when by violating its provisions

he also violated the law of the statef but a wholesale grocer residing in the state,

engaged in purchasing and selling goods in that and other states, can attack the

validity of the act to prevent the adulteration, etc., of foods,°' and one who failed

to challenge the array of the grand jury that indicted him may nevertheless move

to quash the indictment on the ground of discrimination against his race in the

formation of the jury.^° An agreement between gas companies to fix the price of

gas, in violation of the Illinois anti-trust law, does not, after they cease to act under

it, defeat their right to claim due process of law under the fourteenth amendment as

against an ordinance fixing rates so low as to take private property for public use

without compensation.^"

One who asserts the unconstitutionality of a statute must point out some specific

provision of the constitution which prohibits it, either expressly or by implication,"

and show how it has been violated.*^ When a certain section of a statute is charged

in a bill to be unconstitutional on specified grounds, if such section is not found

subject to the objection, the constitutionality of another section to which the ob-

jection might have applied is not presented.** The constitutionality of a statute

defining the duty sought to be enforced may be raised by defendants in mandamus,**

but the constitutionality of the law organizing the State Agricultural Society of

Minnesota is not open to attack in a private action for damages.*"

provisions of the act as to render tlie whole
invalid. State v. Paige [Vt.] 62 A. 1017. One
who has never received a license to practice

dentistry, as required by Act July 1, 1905

(Laws 1905, p. 319), cannot raise the ques-
tion of the constitutionality of § 7 (p. 321),

when its alleged unconstitutionality would
not affect the rest of the act. Kettles v.

People [111.] 77 N. E. 472. The objection
that due process of law is not afforded an
owner of property used for gaming pur-

poses, under Ohio Kev. St. § 4275, making
such property subject to a judgment for

money lost there, cannot be raised by the

owner. Marvin v. Trout, 199 U. S. 212, 50

Law. Ed. .

35. Rev. St. 1899, § 3021. State v. See-
bold, 192 Mo. 720, 91 S. W. 491

30. Alleged invalidity of Sess. Laws 1902,

p. 73, c. 3, § 65, under Const, art. 2, % 6, pro-
viding that courts of justice shall be open
to every person and a speedy remedy afforded
for every injury. American Smelting & Re-
fining Co. V. People [Colo.] 82 P. 531.

37. Mills* Ann. St. § 1370, and Laws 1893,

p. 125, c. 73. McClelland v. Denver [Colo.]

86 P. 126.

38. Laws 1905, p. 161, c. 114. Jewett Bros.

V. Smail [S. b.] 105 N. W. 738.

39. Thomas v. State [Tex. Or. App.] 16
Tex. Ct. Rep. 535, 95 S. W. 1069.

40. Peoria Gas & Blec. Co. v. Peoria, 200
U. S. 48, 50 Law. Ed. .

41. Prudential Ins. Co. v. Hummer [Colo.]
84 P. 61; Ex parte Allison [Tex. Cr. App.]
14 Tex. Ct. Rep. 409, 90 S. W. 492. Sess. Laws
1899, p. 171, c. 91, authorizing county Judges
to exchange duties, is not unconstitutional
because Const, art. 6, § 12, expressly provides
that district court judges may do so, but §

22 grants no such privilege to county Judges.
Prudential Ins. Co. v. Hummer [Colo.] 84 P.
61.

42. One who questions the sufficiency of
the vote on the passage of a bill must show
by the legislative journals noncompliance
with the requirements of Const, art. 5, § 22.

Anderson v. Grand Valley Irr. Dist. [Colo.]
85 P. 313. He must present proper journal
evidence of the facts upon which he relies
and the court will not consider the admis-
sions of parties or stipulations of counsel as
to the contents of such journals to impeach
the validity of an act. Id.

43. Roberts v. Evanston, 218 111. 296, 75 N.
B. 923.

44. Hindman v. Boyd [Wash.] 84 P. 609.
45. Berman v. Cosgrove, 95 Minn. 353, 104

N. W. 534.
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(§3) B. General rules of interpretation. Constitutions.*'—^The established

rules of canstruction applicable to statutes also apply to constitutions."^ Their

words must be regarded as being used in their natural sense,** unless the subject indi-

cates or the text suggests that tiiey have been used in a technical sense,*' but less re-

gard is to be paid to the words used than to the policy which dictated the section of

the constitution.^" All parts relating to the same subject must be construed to-

gether, and every part, if possible, rendered efEective,"^ and effect is to be given to

the policy established by the constitution.^^ Where the constitution schedules pow-

ers, giving or taking away, it must be presumed to have scheduled all, and it only

must be looked to, with its necessary implications, for the limit of authority or

restriction.'^ While the proceedings of a constitutional conTention are sometimes

resorted to by the courts in order to find reasons for a particular action of .the con-

vention,'* they are not resorted to for the purpose of construing away any express

language of the constitution, or even for the purpose of construing what may be

doubtful."' In construing an amendment to the constitution it is proper to con-

sider the circumstances which led to its adoption.'" In case of any fair doubt as

to the constitutionality of a statute, a practical construction giveii it by the de-

partments of the state gorernment, including its legal depai'tment,'^ and especially

a legislative construction long acquiesced in, is entitled to great weight,"' but the

practice of state oiScials iS not binding upon the courts as a construction of a con-

stitutional provision."

Federal courts usually follow the state courts' interpretation of the state con-

stitution,*" and it is decisive in the absence of any question of general or commer-

46. See 6 C. L. 622.

47. State V. Bryan [Fla.] 39 So. 929.

48. Davenport v. Elrod [S. D.] 107 N. "W.

833; Swift & Co. v. Newport News [Va.] 52

S. B. 821. Const, art. 17, § 3, providing that
lands "suitable for cultivation" shall be
granted only to actual settlers, applies to
land originally unfit for cultivation, but
which were fit for cultivation at the time of
purchase. Boggs v. Ganeard [Cal.] 84 P.

195. A constitutional provision (§ 222), em-
powering the legislature to pass general
"laws" authorizing municipalities to Issue
bonds, does not require the passage of more
than one law to fully confer the authority.
Blakey v. City Council of Montgomery [Ala.]

39 So. 745.
49. Davenport v. Elrod [9. D.] 107 N. W.

S33; Swift & Co. v. Newport News [Va.] 52

S. B. 821. The term "taken" is used in the
Louisiana constitutions of 1879 and 1898 In

the sense of "expropriation," and that is its

proper signification in eminent domain leg-
islation. Amet v. Texas & P. R. Co. CLa.]

41 So. 721.

50. 51. State v. Bryan [Fla.] 39 So. 929.

52. Swift & Co. V. Newport News [Va.]

52 S. E. 821.

.53. Sitate V. Henry [Miss.] 40 So. 152.

54, 55. Starne v. People [111.] 78 N. E.

61.

56. State V. Bryan [Pla.] 39 So. 929.

57. State v. Evans [Minn.] 108 N. "W. 958;

State V. Bryan [Fla.] 39 So 929. The opin-

ions of the officers of the legislative and ex-

ecutive departments, upon the proper in-

terpretation of the laws relating to their de-

partments, while not controlline upon the

courts, are entitled to great deference and

consideration (Buster v. Wright [C. C. A.]
135 F. 947), and should not be disregarded or
overruled, unless it clearly appears that they
are erroneous (Id.).

58. Wallace v. Board of Equalization' [Or.]
86 P. 365; Victoria Lumber Co. v. Rives [La.]
40 So. 382; State v. New Orleans R. & Light
Co. [La.] 40 So. 597. A practical construction
of a constitutional provision by the legis-
lature, acquiesced in by the courts and the
profession generally for many years, should
not be departed from but accepted as correct
beyond question. State v. Stimpson [Vt.l
62 A. 14.

59. The practice of the officials of the
state prison in permitting contracts to be let
for the manefacture of brooms and whisks
in the prison is not binding on the courts
as a contemporaneous and practical con-
struction of Const, art. 18, § 3, prohibiting
the teaching of mechanical trades in the
prison. Manthey v. Vincent [Mich.] 13 Det.
Leg. N. 465, 108 N. W. 667.

60. Powers V. Detroit, etc., R. Co., 201 U.
S. 543, 50 Law. Ed. ; Jack v. State of
Kansas, 199 U. S. 372, 50 Law. Ed. ;

Michigan Cent. R. Co. v. Powers 201 U. S,
245, 50 Law. Ed. . Questions of state
constitutional law are, in a very important
sense, peculiarly local, and in every jurisdic-
tion the court of last resort must decide for
itself the meaning of the constitution under
which it exists and the validity of laws en-
acted by the legislative branch of the gov-
ernment. Wright V. Cunningham, 115 Tenn.
445, 91 S. W. 293. The decision of a state
court that a tax is uniform within the mean-
ing of the state constitution is not open to
review upon writ of error from the supreme
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dal law or of right under the Federal constitution ;°^ but the decision of the supreme

court of a state that a prisoner is not held in violation of individual rights guaranteed

by the Federal constitution is not conclusive upon a Federal court,"'' and the supreme

court of the United States will determine for itself whether a contract exists, when
it is claimed that state legislation impairs the obligation of one, notwithstanding

the fact that the state court rests its conclusion of the nonexistence of the contract

upon a construction of the state constitution and laws."' The state courts are bound
to follow the supreme court of the United States in the interpretation of the Federal

constitution."*

Statutes violative of the constitution'^ are unenforceable"" and can be the basis

of no rights;"^ but where rights under an unconstitutional law cannot be enforced,

equity will endeavor to restore everybody to his rights and his former status quo;"'

and a court of eqmty can restrain the enforcement of an tmconstitutional statute

to avoid a multiplicity of suits and because the plaintifE has no adequate remedy
at law,"" but the legislature has no power to declare that thiags done and created

under unconstitutional acts "shall continue to be and remain recognized and re-

garded as legal."^" A statute will not be declared unconstitutional unless in plain

violation of some provision of the constitution,^^ and such conflict with the constitu-

tion will not be implied.'"' The courts cannot inquire into the wisdom^* or policy^*

of a law, or the motives of the legislature,'° they being boimd to assume iiat the

legislature acted in good faith in enacting a statute."

Every presumption favors the validity of a statute,'''' a reasonable doubt as to

court of the United States to the state court.
Armour Packing Co. v. Lacy, 200 U. S. 226,

BO Law. Ed. . The decision of a state

court, construing a state 'statute so as to
remove any question of Its repugnancy to
the Federal constitution, cannot be reviewed
by the United States supreme court on writ
of error to the state court. Tampa Water-
works Co. v.- Tampa, 199 U. S. 241, 50 Law.
Ed. . A Federal court cannot Inquire
Into the legality of the detention of a state
prisoner, on habeas corpus, on the ground
tbat it Is In violation of the state constitu-
tion. Ex parte Brown, 140 P. 461. The fact

that a person convicted and sentenced in a
state court was not given a jury trial and
was not entitled to one under the state
statute will not entitle him to a discharge
on habeas corpus by «. F'ederal court, on the
ground that his conviction was without due
process of law. Id.

61. Harrison v. Eemlngton Paper Co. [C.
C. A.] 140 F. 385.

62.. Brown v. Urquhart, 139 F. 846.

63. Attorney General v. Lowrey, 199 U. S.
233, BO Law. Bd. .

64. State v. Cudahy Packing Co. [Mont.J
82 P. 833.

65. See 5 C. L. 623.

66. Swift & Co. V. Newport News [Va.]
B2 S. B. 821. An unconstitutional statute
purporting to Incorporate a town is absolute-
ly inoperative. Campbell v. Bryant, 104 Va.
B09, 52 S. E. 638. An unconstitutional act of
the legislature is not a sufficient basis for a
corporation de facto. Huber v. .Martin
[Wis.] 105 N. W. 1031.

67. Town authorities connot levy or col-

lect taxes under an unconstitutional act pur-
porting to Incorporate a town. Campbell v.

Bryant, 104 Va. 509, 52 S. E. 638.

68. Venable v. Sohafer, 7 Ohio C. C (N.
S.) 337.

69. Jewett Bros. v. Small [S. t).l 105 N.
W. 738.

70. Rev. St. 1892, § 3891, and §§ 3891,
3928, as amd. and supplemented by Act pass-
ed Apr. 25, 1904 (97 Ohio Laws, p. 334), are
void so far as they attempt to validate school
districts created under special acts. Bart-
lett v. State COhio] 75 N. B. 939.

71. Brady v. Mattern, 125 Iowa, 158, 100
N. W. 358; StiUwell v. Jackson [Ark.] 93
S. W. 71; State v. Bryan [Fla.] 39 So. 929;
Harvey Coal & Coke Co. v. Dillon [W. Va.]
63 S. B. 928; McG.uire V. Chicago, etc., R.
Co. [Iowa] 108 N. W. 902; Brown v. Tharpe
[S. C] 54 3. E. 363. Code 1892, § 1604, mak-
ing It a misdemeanor to act as agent of
either party in effecting an unlawful sale of
liquor in any territory where prohibited,
does not violate any provision of the con-
stitution. Hart V. State [Miss.] 39 So. 523.
Code Civ. Proc. § 204, for the selection of
jurors In counties of 100,000 population and
over, does not contravene Const, art. 4. §
'25, prohibiting special laws regulating
courts, in view of its being older than the
constitution and the provision of art. 22, §
11, making existing laws relating to the
judicial system applicable until changed by
legislation. People v. Richards [Cal. App.]
82 P. 091.

72. Hart V. State [Miss.] 39 So. 523;
Thomas v. Williamson [Fla,] 40 So. 831.

73. Brown v. Tharpe [S. C] 54 S. E. 363;
State V. Bryan [Fla.] 39 So. 929.

74. Rice V. Ionia Probate Judge [Mich.]
12 Det. Leg. N. 645, 105 N. W. 17.

75. People V. Gardner [Mich.] 12 Det. Leg.
N. 936, 106 N. W. 641.

76. Naganab v. Hitchcock, 25 App. D. C.
200.



t Cur. Law. COiTSTITUTION'AL LAW § 3B. 697

its constitutionality being sufficient to sustain it.''* Statutes are so construed if possi-

ble as to harmonize them with the constitution.^' If an act be capable of two con-

structions, one of which is not consistent with the constitution, while the other is,

the latter must prevail.^"

A statute containing invalid 'provisions yields only to the extent of its repug-

nancy to the constitution^'^ and a part may be unconstitutional without rendering

the whole statute bad,*^ if the invalid part is so independent of the remainder that

it may be eliminated without rendering the whole ineffective,*' imless the invalid

77. See 5 C. L. 623. Naganab v. Hitchcock,
25 App. D. C. 200; People v. Reardon, 110
App. Dlv. 821, 97 N. Y. S. 535. The legis-
lature is presumed to have had the con-
stitution in mind when passing an act
(People V. Richards [Cal. App.] 82 P. 691;
Webb V. Ritter [W. Va.] 54 S. E. 484; Chicago
& N. W. R. Co. V. State [Wis.]. 108 N. W.
557), and courts cannot impute to the legis-
lature an intention to disturb or impede the
operation of a constitutional principle
(Webb V. Ritter [W. Va.] 54 S. B. 484). The
constitutionality of a statute is presumed
until a judicial determination to the contrary.
Richman v. Consolidated Gas Co., 100 N. T. S.

SI; Harvey Coal & Coke Co. v. Dillon [W.
Va.] 53 S. B. 928; Prudential Ins. Co. v. Hum-
mer [Colo.] 84 P. 61.

78. People v. Richards [Cal. App.] 82 P.

691; State v. Chittenden [Wis.] 107 N. W.
500; State v. Bryan [Fla.] 39 So. 929; Daniels
v. Homer, 139 N. C. 219, 51 S. B. 992; Noble
V. Bragavr [Idaho] 85 P. 903; People v.

Reardon, 110 App. Div. 821, 97 N. T. S. 535;
Mobile Docks Co. v. Mobile [Ala.] 40 So.

205; State v. Henry [Miss.] 40 So. 152;

Naganab v. Hitehcock, 25 App; D. C. 200.

79. Albert v. Gibson [Mich.] 12 Det. Leg.
N. 642, 105 N. W. 19; Banks v. State, 124 Ga.
15, 52 S. E. 74; Chicago & N. W. R. Co. v.

State [Wis.] 108 N. W. 557. The legislature

is the exponent of the popular will and Its

acts roust be treated with respect, reconciled
and sustained if possible. People v. Richards
[Cal. App.] 82 P. 691. It Is obligatory upon
the courts to sustain an act if there is any
tenable ground for it. Iowa Mut. Tornado
Ins. Ass'n v. Gilbertson [Iowa] 106 N. W.
153. A legislative act, if constitutional, de-
clares in terms the policy of the state and,

is final so far as the court is concerned.
Board of Park Com'rs of Des Moines v.

Diamond Ice Co. [Iowa] 105 N. W. 203.

Lart'S 1905, p. 60, c. 21, for the organization
of towns as construed, does not attempt to

vest in the courts the legislative discretion
in determining the policy of creating a new
town. Nash v. Fries [Wis.] 108 N. W. 210.

Laws 1890, p. 318, o. 150, § 3, making the pos-
session of a tax receipt conclusive evidence
of payment of prior taxes, etc., as
construed, does not conflict with Const,
art. 11, § 7, prohibiting laws exempting prop-
erty from taxation. Harris v. Stearns [S.

D.] 108 N. W. 247, rvg. 17 S. D. 439, 97 N.
W. 361. Pub. St. 1882, c. 50, § 7 (Rev. Laws
c. 49, § 5), so construed as to require as-
sessments of drain taxes to be proportional
to benefits and held constitutional. Cheney
v. Beverly, 188 Mass. 81, 74 N. B. 306. Laws
1889, c. 22, p. 68, and amendments thereto,
providing for the issue of mineral leases
and contracts as construed, are constitution-

al. State V. Evans [Minn.] 108 N. W. 958.

Acts 1891, p. 67, c. 51, § 3 (Rev. St. 1895, art.

4562), for the correction of abuses and un-
just discriminations in rates by the railroad
commission, sustained by restricted con-
struction of title. International & G. N. R.
Co. V. Railroad Commission [Tex.] 14 Tex.
Ct. Rep. 42, 89 S. W. 961. Act of May 9,

1889, P. L. 173, relative to unused streets,

etc., ,in plats, will not be construed so as to

vacate such streets automatically and vest
them in the abutting owners, as that would
deprive the landowner of his property in

such streets without due process of law.
Barnes v. Philadelphia, etc., R. Co. 27 Pa.
Super. Ct. 84.

80. In re Burnett [Kan.] 85 P. 575; Low-
ery v. Kernersville School Trustees, 140
N. C. 33, 52 S. B. 267.

81. See 5 C. L. 624. Lowery v. Kerners-
ville School Trustees, 140 N. C. 33, 52 S. E.
267.

83. Lowery v. Kernersville School Trus-
tees, 140 N. C. 33, 52 S. E. 267; State v.

Paige [Vt.] 62 A. 1017. A statute found to
impair the obligation of a particular con-
tract may be declared unconstitutional as
to such contract without being held uncon-
stitutional in other respects. Brady v. Mat-
tern, 125 Iowa, 158, 100 N. W. 358.

S3. Lowery v. Kernersville School Trus-
tees, 140 N. C. 33, 52 S. B. 267; State v.. Bryan
[Bla.] 39 So. 929; In re O'Neill, 41 Wash. 174,

83 P. 104; Commonwealth v. Caldwell, 190
Mass. 355, 76 N. E. 955. The invalidity of
provisions in Laws N. M. 1903, p. 51, c. 33,

S., 1, does not affect § 2 (p. 52). Buttron v.

El Paso Northeastern R. Co. [Tex. Civ. App.]
15 Tex. Ct. Rep. 339, 93 S. W. 676. The un-
constitutionality of the provision of Act 1903,

p. 632, o. 258, § 25, which in effect exempts
from taxation registered Tennessee state
bonds, does not affect the validity of the
other provisions of the act. State Nat. Bank
V. Memphis [Tenn.] 94 S. W. 606. Invalid
part of § 5, Laws 1905, pp. 360-365, c. 175,

amending the Drainage Law, does not af-
fect the rest of the act. State v. Superior
Ct. [Wash.] 85 P. i264. Acts 1902, p.

98, No. 90, regulating the liquor traffic, is

not entirely void because of the discrimina-
tion in § 21 in favor of manufacturers of
cider within the state, but the same privi-
leges will be accorded to manufacturers withc-

in and without the state alike. Siate v.

Hazelton [Vt.] 63 A. SOS. Act Feb. 22, 1905

(24 St. at Large, p. 918), fixing salaries of
county officers, Is not wholly void because
of the unconstitutional local provisions of §

33, p. 927, relative to salaries of Oconee
county officers. State v. Burns [S. C] 62 S.

E. 960. Th'e Invalidity of a provision of Act

Mar. 16, 1893 (Acts 1893, p. 102), creating a
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portion was manifestly the inducement for the passage of the remainder.^* But

where tlie miconstitutional portion is essentially and inseparably connected in sub-

stance with that which ,is constitutional/^ or where the obnoxious part is of such

import that the other parts of the statute without it would cause results not con-

templated or desired by the legislature/* then the entire statute must be held in-

operative. Invalid provisions of an act, not operating to avoid the whole, cannot be

relied upon to excuse the performance of a duty enjoined by the valid parts of the

act."

Scope of Federal and state yower?^—^The government of the United States ex-

ercises only granted powers,^' while the state legislatures exercise all powers not

expressly prohibited by the PederaP" or state constitution."^ The Federal courts

levee district, which authorizes the taking
of private property without compensation,
contrary to Const, art. 2, § 22, does not in-
validate the act as a whole where it is not
necessary to take private property. Porter
v. "Waterman [Ark.] 91 S. W. 754. The un-
constitutionality of the provision of Pub.
Acts 1899, No. 237, p. 372, § 3, subd. 6, that
the board of registration shall refuse regis-
tration to any person guilty of grossly un-
professional and dishonest conduct, etc., does
not affect the validity of the provision for
revocation of certificate for certain objec-
tionable advertising. Kennedy v. State
Board of Registration [Mich.] 13 Det. Leg. N.
431, 108 N. W. 730. Even if § 3 of Pub. St.

1901, c. 124 (amd. by Laws 1905, p. 484, 0.

76), is unconstitutional as authorizing un-
reasonable searches and seizures (Bill of
Rights, art. 190), and compelling persons to

furnish evidence against themselves (Id. art.

15), It is so disconnected from the rest of the
act as not to affect its validity. State v.

Cohen [N. H.] 63 A. 928. Inasmuch as the
primary purpose of § 3968, providing for

the designation of an official depository for
school funds, is to obtain a revenue from the
Idle moneys of school boards, the provision
of the act that the depository shall give a
good and sufficient bond "of some approved
surety company" is incidental merely, and
indicates a purpose to require a good and
sufficient lawful bond and nothing more.
State V. Rehfuss. 7 Ohio C. C. (N. S.) 179.

It follows, therefore, that the objectionable
provision of the act is directory only, and
that the act is constitutional. Id.

84. Commonwealth v. Caldwell, 190 Mass.
355, 76 N. E. 955; State v. Bryan [Pla.] 39
So. 929. Acts 1904, p. 283, c. 167 (Va. Code
1904, p. 484), purporting to incorporate a
town and to exempt its residents from coun-
ty taxes, is entirely void, as the unconstitu-
tional exemption from taxation was one of
the chief inducements held out to procure
votes for the charter when submitted to
the people. Campbell v. Bryant, 104 Va. 509,
52 S. E. 638. In case of a scheme of legisla-
tion for a particular purpose, created by a
law specially enacted therefor, referring to
other laws required to complete the plan, if

the special act is the inducing consideration
and is unconstitutional, the whole is in-
efficient. Huber v. Martin [Wis.] 105 N.
W. 1031. Even though the provisions of Sess.
Laws 1905, p. 200, c. 16, §§ 12, 13, .relating to

the election of police judge, are invalid, the
rest of the act is not affected thereby, those

provisions not having been an inducement
to the passage of the act. State v. Malone
[Neb.] 105 N. VF. 893.

85. The Invalidity of the provisions of
Acts 1905, No. 70, for the appointment of
an associate Judge of the Battle Creek muni-
cipal court, renders the entire act invalid.
Attorney General v. Loomis [Mich.] 12 Det.
Leg. N. 553, 105 N. W. 4. Pen. Code, § 321,
prohibiting trade combinations, is insepara-
bly connected with § 325, which denies equal
protection of the laws by exempting pe'rsons
engaged in horticulture or agriculture, and
both are invalid. State v. Cudahy Packing
Co. [Mont.] 82 P. 833. Sess. Laws 1905, p.

336, c. 141, imposing a tax on the gross re-
ceipts of railroads and not separating state
and interstate business, is not divisible and
is wholly void on account of the taxation
of receipts from interstate commerce. Gal-
veston, etc., R. Co. v. Davidson [Tex. Civ.
App.] 15 Tex. Ct. Rep. 274, 579, 93 S. W. 436.

The invalidity of Const. Amd. 1900 (Laws
Mo. 1899, p. 381), for the levy in several
counties of additional road and bridge taxes,
involved in the exemption of several cities,

cannot be expunged and the remainder sus-
tained, and hence it is entirely void. State
V. Chicago, etc., R. Co., 195 Mo. 228, 93 S.

W. 784. That part of Pub. Acts 1905, No. 214,

p. 311, which is unconstitutional because of
providing for a suspension of imposition of
license tax on any transient trader by a
municipality, cannot be deemed unessential
and the rest of the act given effect. Brown
V. Stuart [Mich.] 108 N. "W. 717.

80. State V. Patterson [Fla.] 39 So. 398.
87. State V. Malone [Neb.] 105 N. W. 893.
88. See 5 C. L. 624.

89. Kenneweg v. Allegany County Com'rs,
102 Md. 119, 62 A. 249.

90. Kenneweg v. Allegany County Com'rs,
102 Md. 119, 62 A. 249. The state re-
tained aJl the power of legislation that It

did not part with in adopting the Federal
constitution or consenting to the amendment
thereof, and, subject to that exception, it is

as supreme as the British parliament, which
is restrained only by the custom of the
realm and the conservatism of the people.
People V. Reardon [N. T.] 77 N. B. 970. The
sovereignty of a state embraces the power
to execute its laws and the right to exer-
cise supreme dominion and authority within
the fundamental law. People v. Tool [Colo.J
86 P. 224. The state through Its attorney
general can maintain a bill in Its sovereign
capacity to enjoin a conspiracy to commit
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are charged with responsibility in the protection of individual rights according to

the principles adopted as fundamental in our government and incorporated into the

national constitution/'' and it is only where such rights, specially secured by the

Federal constitution, are invalid, that interference by the Federal courts by habeas

corpus with state administration of criminal law is warranted."' State courts are

required to give United States statutes the same force and effect as those of the

state."* The first ten amendments to the Federal constitution operate on the na-

tional government only and do not limit the powers of the states in respect to their

own people,"" and the supreme court of the nation has not made the fourteenth

amendment a weapon for assailing state power on a subject in which the stfite

power is as wide as that of taxation to support its own existence."*

The court cannot consider evidence aliunde.^''

Where the words of a statute are plain/^ no construction is necessary, and it

must be enforced to whatever evil it may apparently lead."" Every word must be

given its due force and efEect,^ and all parts construed together and harmonized^

with all other statutes in pari materia if possible.^ It is necessary to keep the

constitution constantly in view in the interpretation of statutes,* and it is always

presumed that an oifieer will exercise a power conferred in a constitutional manner."

, § 4. Executive, legislative, and judicial functions.^—Under the three-phased

form of government common to American constitutions, each branch is supreme in

its particular division,^ and persons exercising the powers of one department are

usually prohibited from exercising those of anbther,* nor can the functions of one

Illegal and fraudulent acts, which would
pollute the ballot box and pervert an elec-

tion, although the acts charged are criminal
offenses. Id.

ni. Kenneweg v. Allegany County Com'rs,
102 Md. 119, 62 A. 249; People v. Tool [Colo.]

86 P. 224.
92. Brown v. Urquhart, 139 F. 846.

93. Ex parte Rogers, 138 F'. 961. Feder-
al courts will not, by writs of habeas corpus,
undertake to reverse the proceedings of
state courts while acting within their juris-

diction, under statutes not conflicting with
the Federal constitution. Rogers v. Peck,
199 U. S. 425, 50 Law. Ed. .

94. Tandy v. Elmore-Cooper Live Stock
Commission Co., 113 Mo. App. 409, 87 S. W.
614.

95. Jack V. State of Kansas, 199 U. S.

372, 50 Law. Ed. .

90. Harvey Coal & Coke Co. V. Dillon
[W. Va.] 53 S. E. 928.

97, 98. See 5 C. L. 625.

99. State v. Henry [Miss.] 40 So. 152.

1. State v. Bryan [Fla.] 39 So. 929.

2. SItate V. Bryan [Fla.] 39 So. 929; Goode
V. State [Fla.] 39 So. 461.

3. Since by the constitution, the sub-
jects of land titles and taxation are united
some'v^hat in one scheme or plan (Const,
art. 13), all statutes relating to either sub-
ject must be interpreted and construed to-
gether and made to harmonize with the
constitutional plan. Webb v. Bitter [W. Va.]
64 S. E. 484.

4. Webb v. Ritter [W. Va.] 54 S. B. 484;
Lowery v. Kernersville School Trustees,
140 N. C. 33, 52 S. E. 267. Priv. Acts 1905,
c. 204, p 584, § 12, does not confer upon the
trustees of the school district created an
aibitrary discretion as to the disposition of

school funds, but they must be used as di-
rected and required by the constitution.
Smith V. Robersonville Graded School Trus-
tees [N. C] 53 S. E. 524, approving Lowery
V. Kernersville School Trustees, 140 N. C.
33, 52 S. E. 267.

5. If the governor should find occasion to
remove a member of the state board of con-
trol of educational institutions established
by Laws. 1905, c. 5384, it is presumed that
he will do so conformably to Const, art. 4, §

15. State v. Bryan [Fla.] 39 So. 929.
6. See 5 C. L. 626.
7. The governor's declaration under the

constitution that a state of insurrection ex-
ists in a county, preliminary to calling out
the militia to suppress it, is not subject
to review by the courts. Const, art. 4, §§
2, 5; Laws 1897, p. 204, c. 63, § 2. In re
Moyer [Colo.] 85 P. 190. While it is not
within the power of the judiciary to enjoin
the general assembly from passing a law
or to compel it by mandamus to do so, be-
cause of the independence of the tliree de-
partments [Const, art. 3] (State v. Gates, 190
Mo. 540, 89 S. W. 881),, yet a common council
is not an essential part of the legislative
department of the state, and is free from
judicial control only when exercisirfg legis-
lative power conferred upon it and then
only In respect to the exercise of such
power (Id.). And a council, when granting
the right to use streets for the laying of
pipes and the construction of works neces-
sary to supply natural gas, exercises only
ministerial or administrative powers and is

subject to judicial control. Id.

8. Const, art. 3, § 1. But nothing there-
in affects the validity of St. 1889, p. 358, c.

247, permitting territory to be annexed to

towns at the discretion of the inhabitants.
People v. Ontario [Cal.] 84 P. 205.
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department be exercised by another," and an act of the legislature, so fax as it at-

tempts to impose upon a department powers not constitutionally belonging to it,

is void.^" When the constitution does not distinctly define and distribute judicial

powers, and it is not clear whether an act is wholly the exercise of legislative,

executive, or judicial power, the legislature can determine by what department it

shall be exercised.^^ A grant of general powers to any department constitutes of

itself an implied exclusion of all other departments from the exercise of such powera,^*

but the fact that a statute confers powers or imposes duti^ upon a judicial or

executive officer which are not strictly judicial or executivej or which are of an am-
biguous or mixed character, does not render the statute void.^* Bach branch repre-

sents the people, and is the people by the intendment of the organic law, and must
be presumed to act within its powers under the constitution unless the contrary

plainly appears.^*

(§4) A. Executive functions}'^—Any inherent power that a governor may
have at common law to sue in the name of the state is superseded by the constitution-

al provisions defining executive powers.^' The general structure of our government

imposes the duty of enforcing the laws primarily upon its executive officers,^^ and

9. The Incapacity of the legislature to
execute a judicial power, or of the judiciary
to execute a legislative power, is funda-
mental to the very existence of constitu-
tional government as established in the
United States.' Appeal of Spencer [C?onn.]
61 A. 1010. The legislative branch cannot
exercise judicial powers except as express-
ly conferred in the constitution. Incorpor-
ated Village of Falrview v. Giffee [Ohio] 76
N. E. 865. The legislature cannot pass laws
declaring what the law was at any prior
time without infringing on the power of
the judiciary. Weisberg v. Weisberg, 98 N.
T. S. 260. Where the supreme court has
finally declared a tax to be invalid, the
legislature cannot validate it and make It

collectible. Chicago & B. I. R. Co. v. Peo-
ple, 219 111. 408, 76 N. E. B71. Act July 6,

1905 (Pub. Acts 1905, p. 413, c. 217), limiting
the recovery in pending actions against ad-
ministrators in certain cases, was a prop-
er exercise of leg'islative power and not an
encroachment on the judiciary. Atwood v.

Buckingham [Conn.] 62 A. 616. Cr. Code
1896, § 4730, amd. by Acts 1903, p. 345, pro-
viding that the failure or refusal of any
person entering into a contract of service,
for money previously advanced, to perform
the service or refund the money without just
cause shall be prima facie evidence of an
intent to defraud, was not an invasion of
the province of the judiciary. State v. Thom-
as [Ala.] 40 So. 271. .The penalty provided
by Laws 1903, c. 338, p. 524, for violation
of inju_nctions in liquor oases, is a part of
the prohibitory liquor law, and the legis-
lature did not trench upon the inherent
power of the courts to punish contempts in
fixing such penalty. State v. Thomas [Kan.]
86 P. 499. The provision found In 5 550, for
the filing in certain oases of affidavits of
bias and prejudice against a common pleas
jud^e, is not an abridgment by the legislature
of the powers and rights of the judiciary,
nor an interference with the proper admin-
istration, of justice, and is constitutional.
State V. Dirlam, 7 Ohio C. C. (N. S.) 457.

Act Apr. 1904, for the relief of county treas-

urers and commissioners, does not infringe
Const. § 16, art. 1, § 32, art. 2, or § 1, art.<

4, as legislative interference with the judg-
ment of a court. State of Ohio v. Gibson,
4 Ohio-C. C. (N. S.) 433.

10. To empower the supreme court to
supplant a district judge when disqualified,
and appoint anotlier, invades legislative and
executive provinces. In re "Weston, 28
Mont. 207, 72 P. 512. Gen. St. 1902, §§ 3718,
3747, so far as they attempt to confer upon
the superior court power to set aside the
action of the board of railroad commission-
ers in abolishing a grade crossing, being
purely an administrative act, is unconsti-
tutional. Appeal of Spencer [Conn.'l 61 A.
1010. Laws 1905, p. 60, o. 21, for the or-
ganization of towns, as construed, does not
attempt to vest in the courts the legislative
discretion as to the formation of new
towns. Nash v. B'ries [Wis.] 108 N. W. 210.

11. The act to provide for detaching un-
platted farm lands from cities and villages,
etc (Act Apr. 23, 1902; 95 Ohio Laws, p. 259;
Rev. St. 1905, §§ 1536-60, 1536-61), does not
confer legislative po"wer on the court of com-
n^on pleas or a judge thereof. Incorporat-
ed Village of Fairview v. Giffee [Ohio] 76 N.
E. 865.

12. Incorporated Village ot Fairview v.

Giffee [Ohio] 76 N. B. 865.
13. As within the inhibition of Const,

art. 3, § 1, prohibiting officers of one de-
partment from exercising the functions of
another. State v. Bates [Minn.] 104 N. W.
709. Gen. Laws 1905, c. 346, p. 626, rela-
tive to the liquor traffl.c, when properly
construed, does not violate this provision of
the constitution. Id.

14. State V. Henry [Miss.] 40 So. 152.

While the senate and assembly are separate
bodies, they constitute the legislature, and
their united action becomes the act of the
legislature. People v. Reardon [N. T.] 77 N.
E. 970.

16. See 5 C. L. 626.
16. Const, art. 5. Henry v. State [Miss.]

39 So. 856.
17. The levy and collection of license
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officers charged with the enforcement of mjimctive laws may lawfully interpose to

preyent their violation, without special writ or process, wherre interposition infringes

no personal or property right of those who seek to break them.^^ In Montana the

legislature can impose on district judges the duty of appoiutiag bounty inspectors,

charged with the duty of carrying out the provisions of the laws relative to destruc-

tion of -wild animals.^*

(§4) B. Legislative functions.^"—The legislative power ta the constitution is

vested in the legislature,"^ and when not restrained by the constitution, it can make
law and provide remedies for its enforcement.^" Where the legislature had powers

precedent to the constitution, it will continue to enjoy them to the full extent

as before, up to the point of restriction by that instrument,"^ but where the consti-

tution deals with a subject, it is preclusive of legislative action thereon,

except where it permits expressly or by necessary implication."* Under the

constitution of Indiana, the applicability of a general law or the necessity

of a local one is a legislative question."" State legislatures have all the powers not

expressly or by necessary implication withheld by the state or Federal constitution.""

fees , and taxes are ministerial acts ordi-
narily Intrusted to executive oflScers. Buster
V. Wright [C. C. A.] 135 F. 947.

18. Buster v. Wright [C. C. A.] 135 P. 947.

19. Under Const, art. 7, § 7, authorizing
the grovernor to appoint all officers not other-
wise provided for, and Act Mar. 6, 1903
(Laws 1903, p. 166), for the appointment of
bounty inspectors by district judges, Is

valid. In re Terrett CMont] 86 P. 266.

20. See 5 C. L. 626.

21. State V. Budge [N. D.] 105 N., "VV. 724.

The po-wer to tax is within the grant of
legislative authority (School City v. Forrest
[Ind.] 78 N. B. 187; People v. Ronner [N.
Y.] 77 N. E. 1061; Wallapai Min. & Develop-
ment Co. V. Territory [Ariz.] 84 P. 85), and
all the Incidents thereof are within the con-
trol of the legislature (People v. Reardon
[N. T.] 77 N. E. 970). The purposes for

. which a tax shall be levied, the extent of tax-
ation, the apportionment .of the tax, upon
what property or what class of persons the

1 tax shall operate, "whether the tax shall be
general or limited to a particular locality,
and in the latter case, the fixing of a dis-
trict of assessment, the method of collection,

. and whether a tax shall be a charge upon
, both person and property or only on the

land, are ma.tters "within the discretion of
the legislature and in respect to which its

determination is final. Id. The authority
to exact license fees and taxes is a legisla-

' five power (Buster v. Wright [C. C. A.] 135
F. 947), and the legislature is also vested
with the power to designate the officers

who shall collect them (Id.).. The regulation
of the matter of appeals is for the legisla-
ture alone. City of Paducah v. Ragsdale
[Ky.] 92 S. W. 13. It is a legislative pre-
rogative to deal with and dispose of the
property of tlie state without the aid of the
courts. State v. Bryan [Fla.] 39 So. 929.

Laws 1905, c. 5384, prescribing new methods
for the government of the state educational
Institutions, sustained. Id. The disposition
of lands granted by congress to the state
for public buildings at the capital is ex-
clusively with the legisla.ture, and its action
Is final, unless clearly in violation of some

constitutional principle or contrary to the
terms of the grant. State v. Budge [N. X).]

105 N. W. 724. The power of the legislature
to regulate the appointment to statutory of-
fices is absolute, unless restrained by some
constitutional provision. State v. Bryan
[Fla.] 39 So. 929. Lia.ws 1905, c. 5384, does
not violate Const, art. 3, § 27, or art. 6,

§ 5, by its provisions for the a -I'ntment of
the members of the state boa. a of control
of the educational institutions, '.[d.

23. Ex parte Allison [Tex.] 14 Tex. Ct.
Rep. 687, 90 S. W. 870, afg. [Tex. Cr. App.]
14 Tex. Ct. Rep. 409, 90 S. W. 492. A state
has the fundamental right, when not acting
in contravention of its own or the Federal
constitution, to modify the common law.
Greenberg v. Western Turf Ass'n [dal.] 82
P. 684. A large portion of legislation is in-
junctive, it forbids and prescribes a penalty
for the violation of the inhibition. Buster v.

Wright [C. C. A.] 135 F. 947. ,

23, 24. State V. Henry [Miss.] 40 So. 152.
25. Acts 1903, p. 193, c. 102 (Burns' Ann.

St. Supp. 1905, § 4983h et seq.), creating
library boards in certain cities, enacted un-
der the educational provisions of Const, art.

1, § 8, is not a local act, but comes within
a.rt. 4, § 23, making the applicability of a
general law a question for the legislature.
School City v. Forrest [Ind.] 78 N. E. 187.

26. RatclifE v. Wichita Union Stock Yards
Co. [Kan.] 86 P. 150; Bnsley Development
Co. V. Powell [Ala.] 40 So. 137; McGuire v.

Chicago, etc., R. Co. [Iowa] 108 N. W^. 902;
Wright V. Cunningham, 115 Tenn. 445, 91 S.

W. 293; State v. Sheppard, 192 Mo. 497, 91 S.

W. 477. A legislature is free from any re-
striction not found in- the state or Federal
constitution. State v. Henry [Miss.] 40 So.

152. A state constitution is a restraining
Instrument and the legislature possesses all

legislative power not prohibited thereby.
Whltlock V. Hawkins [Va.] 53 S. E. 401. The
constitution of Florida is a limitation upon
power. Thomas v. Williamson [Fla.] 40 So.
831. In Idaho, the power of the legislature
to grant, extend, change, or amend charters
of Incorporation is restricted to such muni-
cipal, charitable, educational, penal, or re-
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While constitutional prohibitions upon the legislature may be either express or im-
plied, yet the implied prohibition must result from the insertion of some express

provision, as the mere silence of the constitution cannot be construed as a prohibi-

tion,^' and the principle of "expressio unius est exclusio alterius*" must be applied

with great caution to the provisions of the organic law relative to the legislative de-

partment.^* Public policy, of itself and without having its foundation in some con-

stitutional provision, can neither circumscribe nor restrain the legislative authority.^"

The question of whether the public interests will best be served by conferring authori-

ty upon towns to supply its inhabitants with water is for the exclusive determination
of the legislature. °° A legislature canno't fetter a subsequent one," nor can a com-
mon council.^^

Legislative power cannot be delegated,'^ not even to the people,^* but only in

formatory corcoratlons as are under control
of the state. Butler v. Lewiston [Idaho] 83
P. 231. The power to charter a street rail-
way was not withdrawn from the legisla-
ture by Tex. Const. 1876. art. 10. § 7, but
such power exists, provided the consent
of the local authorities be first acquired.
San Antonio Traction Co. v. Altgelt, 200 U.
S. 304, 50 Law. Ed. .

27, 28. State v. Bryan [Pla.] 39 So. 929.
2». Kenneweg v. AjUegany Covinty

Com'rs, 103 Md. 119, 62 A. 249.
SO. St. 1905, p. 488, c. 477, held valid. Ee-

vere Water Co. v. Winthrop [Mass.] 78 N. B.
497.

31. Horton v. City Council of Newport
[R. I.] 61 A. 759.

32. Board of aldermen of the city of Wil-
ming-ton. City of Wilmington v. Bryan [N.
C] 54 S. E. 543.

S3. School City v. li'orrest [Ind.] 78 N. E.
187; State v. Chittenden [Wis.] 107 N. W.
500.
Void for delegration: Primary election law,

§ 6 (Laws 1905, p. 213), providing that the
county central committee shall determine
whether county officers shall be nominated
at the primary election or by delegates
there chosen, and whether by a majority or
plurality vote. Is invalid, as a delegation of
legislative power. People v. Chicago Elec-
tion Com'rs [111.] 77 N. E. 321. Loc. Acts
1903, p. 667, authorizing a dispensary in' the
town of Georgiana and delegating to the
commissioners the power to suspend the dis-
pensary whenever they see fit, is an un-
constitutional delegation of legislative pow-
er. Rose V. Sims [Ala.] 40 So. 951. Act
Feb. 25, 1903 (Acts 1903, p. 87), creating a
board of dispensary commissioners in Abbe-
ville, is unconstitutional as a delegation of
legislative powers to such commissioners.
Newman v. State [Ala.] 39 So. 648, afg. State
V. Gates [Ala.] 38 So. 1038; Town of Elba
V. Rhodes, 142 Ala. 689, 38 So. 807; Mitchell
V. State, 134 Ala, 392, 32 So. 687.
Not void for delegation: Laws 1905, c.

5384, is not invalid as delegating legislative
powers to the board of control of the state
educational institutions. State v. Bryan
[Fla.] 39 So. 929. Code § 2573, making neg-
lect or refusal to comply with rules and reg-
ulations of the state board of health a mis-
demeanor and punishable as provided in §

4906, does not delegate to the board the legis-
lative power of determining what acts shall
constitute a punishable offense. Pierce v.

Doolittle [Iowa] 106 N. W. 751. Acts 29th
Gen. Assem. p. 45, c. 77, regulating the con-
duct of building. and loan business by unin-
corporated associations, etc., is not a dele-
gation of legislative functions to the auditor
of state and executive council, in violation
of Const, art. 3, § 1. Brady v. Mattern, 125
Iowa, 158, 100 N. W. 358. The provisions of
Act Apr. 4, 1905 (Acts 1905, p. 321, o. 150), for
the separation of white amd colored pas-
sengers in street ears, authorizing the con-
ductor to change the line of division and as-
sign seats accordingly. Is not an unconstitu-
tional delegation of the police power. Morri-
son V. State [Tenn.] 95 S. W. 494. Legisla-
tive functions are not unlawfully delegated
by Mich. Pub. Acts 1901, act No. 173, for
the taxation of railroad and other corporate
property, because the rate of taxation is to
be asc/":tained by a state board of assessors.
Michigan Cent. R, Co. v. Powers, 201 U. S. 245,
50 Law. Ed. . Drainage Law, § 12 (Laws
1895, p. 287, c. 115), leaving to the superior
court the finding that a system of drainage
is practicable and conducive to the public
welfare and will increase the value of the
lands to be drained, does not delegate legis-
lative authority, as the court does not pro-
pose the system but acts on the system
adopted by the commissioners. State v. Su-
perior Ct. [Wash.] 85 P. 264. And the act
does not violate Const, art. 7, § 9, -authorizing
the legislature to vest in municipal authori-
ties the power to make assessments for im-
provements, by requiring the Jury in drain-
age proceedings to ascertain the damages and
benefits, and the value of the land to be tak-
en, etc. Id. Laws 1905, p. 275, c. 161, creat-
ing a board known as the "State Capitol
Commission" for the erection of a state ca.pi-

tol building, etc., is not an unconstitutional
delegation of legislative power (Davenport v.

Blrod [S. D.] 107 N. W. 833), nor is it an un-
constitutional delegation of municipal func-
tions to a special commission in conflict with
Const, art. 3. § 26 (Id.). Acts 1905, p. 873,

0. 410, prohibitine the sale of nontransfer-
able tickets by unauthorized agents, is not
an unconstitutional delegation of legislative
power to common carriers (Samuelson v.

State [Tenn.] 95 S. W. 1012), nor is Sess.

Laws, p. 376, c. 180. for a similar purpose,
subject to that objection (In re O'Neill, 41
Wash. 174. 83 P. 104).

34. Acts 1905, p. 670, c. 316, amending
small stock law (Acts 1903, p. 408, o. 177),
making it effective only in such counties as
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those special instances where the constitution itself authorizes such delegation/^ or in

cases sanctioned by immemorial usage originating anterior to the constitution and

continuing unquestioned thereunder.*^ The legislature in delegating legislative power

upon supervisors may interpose any limitations that may seem desirable.*' Where
an option is given a certain class of corporations to pay a specific tax in lieu of an

ad valorem tax, it does not constitute a delegation of legislative power.** The legis-

lature cannot by contract invest any municipal corporation v/ith an irrevocable fran-

chise of government over any part of its territory,*" nor can it alienate any part of

the legislative povrer which the constitution vests in it,*° and the same rule applies to

a municipality as to the legislative or governmental power vested in it,*^ but the

legislature ma}' delegate the power to determine some facts or state of things upon
which a statute makes or intends to make its own action depend.*^ Powers of an

administrative character can be delegated to boards, commissions, or similar agen-

The mere making of reasonable rules to be followed in performing adminis-cies.

may adopt It by a maiority vote of the elec-
tors, is unconstitutional. Wright v. Cun-
ningham, 115 Tenn. 445, 91 S. W. 293. In
California the legislature beinar nrohibited by
Const, art. 11, § 16. from creatine or provid-
ing for the organization of municipal corpor-
ations otherwise than by general laws (Peo-
ple V. Ontario [Cal.] S4 P. 205), the fixing of
boundaries of towns is not a legislative func-
tion (Id.), and hence leaving the determina-
tion of the annexation of territory to a town,
to a vote of the inhabitants thereof, is not
Invalid as a delegation of legislative power
(Id.). St. 1889, p. 358, c. 247, for annexing
n&'w territory to a town upon a favorable
vote of the people, is valid, notwithstanding
the prohibition of delegation of municipal
functions in Const, art. 11, § 13. Id. Loe.
Acts 1905, p. 1071, No. 627, § 9, to annex ter-
ritory to Detroit city, providing the act be
approved by a majority vote of the electors,

V7as not an unconstitutional delegation of
legislative power to the electors. Attorney
General v. Springwells Tp. [Mich.] 13 Det.
Leg. N. 30. 107 N. "W. 87.

35. Wright V. Cunningham, 115 Tenn. 445,

91 S. W. 293. Under Const, art. 4, § 38, au-
thor;zing the delegation of local legislative
and administrative powers upon boards of
supervisors, Pub. Acts 1903, No. 237, p. 390,

delegating to such boards power to fix and
determine additional conditions of contracts
for the construction or improvement of
drains, is valid. Albert v. Gibson [Mich.] 12
Det. Leg. N. 642, 105 N. W. 19.

36. The immemorial usage referred to has
found expression in only two forms: 1. In
the powers conferred upon municipal cor-
porations in their several charters and by
general statutes applying thereto and per-
taining to the ordering and administration
of local affairs. 2. In the powers conferred
upon the quarterly county courts for the
management of local matters. Wright v.

Cunningham, 115 Tenn. 445, 91 S. W. 293.

The legislature can create a school district,

incorporate its controlling authorities and
confer upon them certain governmental pow-
ers. Smith v. Bobersonville Graded School
Trustees [N. C] 53 S. E. 524. Chapter 204,

p. 581, Priv. Acts 1905, creating a graded
school district and authorizing the trustees
to levy a tax and issue bonds, when approved
by the qualified voters, as required by Const.

art. 7, § 7, Is a valid exercise of legislative
authority. Id. A portion of the power ot
taxation may be so delegated. School City v.
Forrest [Ind.] 78 N. B. 187. The legislature
may delegate to local administrative or legis-
lative boards its power of control over
streets of a city. Wilcox v. MeClellan, 47
Misc. 465. 95 N. T. S. 941. Laws 1892, p. 1753,
c. 686, §§ 31, 32, amd. by Laws 1899, p. 272,
c. 133, conferring authority on supervisors to
remove county seats on certain conditions, is
not an unlawful delegation of legislative
power. Stanton v. Essex County Sup'rs, 48
misc. 415, 96 N. Y. S. 840.

37. Tlie power to remove a county seat
may be conditioned upon the approval of the
people interested. Sta.nton v. Essex County
Sup'rs, 48 Misc. 415, 96 N. T. S. 840.

38. Pub. Acts 1883, p. 34, No. 39, § 14, as
amd. by Pub. Acts 1899, p. 262, No. 231, which,
as construed, grants such an option, is not
objectionable as a delegation of legislative
power. Bird v. Arnott [Mich.] 108 N. W. 646.

39. 40. Horton v. City Council of Newport
[E. I.] 61 A. 759.

41. A common council cannot delegate to
the city clerk the power to levy and assess
the cost of street improvements which has
been vested in it. City of Sedalia v. Dono-
hue, 190 Mo. 407, 89 S. W. 386. A city can-
not, by the grant of a franchise to a street
railway company, divest itself of the govern-
mental .power delegated to it to make such
reasonable changes in the grades and lines of
its streets as are necessary to protect and
promote the interests of the public. People
V. Geneva, etc.. Traction Co., 98 N. Y. S. 719.

42. State V. Southern R. Co. [N. C] 54 S.

E. 294.
43. The true distinction between delega-

tion of power to make law and delegation to
administer law is this: The former contem-
plates exercise of discretion as to what the
law shall be; the other, exercise of discretion
in the administration of law. State v. Chit-
tenden [Wis.l 107 N. W. 500. The Wisconsin
law governing the board of dental examin-
ers does not confer power to do more than
to execute the legislative will along lines
expressed by it with reasonable deflnlteness
(Id.), but the power to determine the manr ei

of the use of the land granted 'fy S 17 ol

the enabling act of North Dakota (25 Stat

681, c. 180), for public buildings, is purely
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trative duties is not the exercise of legislative authority.** The power to equalize

tazes is a quasi judicial and not a legislative power in such a sense that it cannot be

delegated to a board.*^ Extensive powers of investigation are sometimes lawfully

conferred upon administrative boards/" and authority to determine questions of

fact essential to the application of legislative discretion involves only .administrative

discretion and may be left to some other agency.*'

(§4) C. Judiddl functions.^^—Judicial duties cannot be imposed on nonju-

dicial officers,*' nor nonjudicial duties on the judiciary.^" The judicial authority, of

the constitution has power to adnvinister remedies for remedial rights, formerly

exercisable exclusively by courts, to make judicial decisions strictly so called, in ac-

tions or special proceedings, and to enforce the same."*^ To the courts only is given

the authority to determine whether the departments act within the limits of their

constitutional powers,^^ and great caution should be and always is exercised by
them in such delicate inquiries,^^ the duty to keep within the constitutional limits

of their jurisdiction being no less binding upon the courts than upon the legisla-

ture. °* Courts cannot pass on the policy, wisdom, or justice of a statute, or on the

expediency of its enactment,"" and when the purpose to be subserved by an act of

congress is a public one, the courts should not be swift to find defects in it.''® Courts

have no power to control or review the exercise of the discretion reposed by law in

legislative and cannot be delegated to a com-
mission (State V. Budge [N. D.] 105 N. W.
724). Laws 1905, c. 166, p. 297, providing for
tlie appointment of a capitol commission to
remodel and reconstruct tlie capitol building,
etc., was invalid as a delegation of legisla-
tive power. Id.

44. State V. Chittenden rwis.l 107 N. W.
600. The railroad commissioners of Florida
have the power under the constitution and
laws to make just and reasonable rules and
regulations to prevent unjust discrimina-
tions. Const, art. 16, § 30; Acts 1899, c. 4700,

p. 76. State v. Atlantic Coast Line B. Co.
CPla.] 41 So. 705. Laws 1901. p. 662, c. 479,

§ 4, subsec. b, authorizing the commissioner
of agriculture, with consent of the board,
to establish and" maintain quarantine lines,

etc., is not an unwarranted delegation ot
legislative po"wer to the board, which is a
branch of the executive department. State
V. Southern R. Co. [N.' C] 54 S. E. 294.

45. Hence Rev. St. 1898, §§ 1077a, 1077b,
for the equalization of taxes by a board of
equalization commissioners, are not unconsti-
tutional. Poster V. Rowe [Wis.] 107 N. W.
635.

4«. Laws 1899, p. 797, o. 370, I 6, grant-
ing certain powers of investigation to the
state civil service commission, is valid, al-

though the investigation authorized might
relate to acts constituting a crime and
ground for dismissal from public service.
People V. Milliken, 110 App. Div. 579, 97 N. Y.

S. 223.

47. State V. Chittenden [Wis.] 107 N. W.
BOO.

48. See 5 C. L. 627.

49. Acts 1897, p. 166, regulating the prac-
tice of dentistry, is not unconstitutional as
Investing the board of examiners with judi-

cial functions. State v. Doerring, 194 Mo.
398, 92 S. W. 489. Rev. St. 1898, § 4944c, as
amended by Laws 1899, p. 33, c. 28, authoriz-

ing the board of control to transfer con-
victs from the reformatory to the peniten-

tiary In certain cases, is not an unconstitu-
tional delegation of judicial power to the
board. In re Harrington [Wis.] 106 N. W.
861. Pub. Acts 1899, No. 237, p. 372, § 3,

subd. 6, providing for the revocation of a
certificate of registration as a practitioner
of medicine, for the publication of certain
objectionable advertisements, is not uncon-
stitutional as conferring judicial power on
the board of registration. Kennedy v. State
Board of Registration [Mich.] 13 Det. Leg. N.
431, 108 N. W. 730.

50. Rev. St. 1898, § 1077a, providing for
the appointment of equalization commission-
ers by a circuit judge, is not unconstitution-
al as Imposing nonjudicial duties on such
judge. Poster v. Rowe [Wis.] 107 N. W.
635. Const, art. 5, § 21, exempting judges
from the Imposition of nonjudicial duties,
applies only to Judges of the supreme court.
Commonwealth v. Collier, 213 Pa. 138, 62 A.
567.

51. State V. Chittenden [Wis.] 107 N. W.
500.

52. .53. State V. Henry [Miss.] 40 So. 152.

54. McGuire v. Chicago, etc., R. Co.,
[Iowa] 108 N. W. 902.

55. McGuire v. Chicago, etc., R. Co.,
[Iowa] 108 N. W. 902. The policy, wisdom,
expediency and adequacy of a statute are
legislative questions. Brown v. Tharpe
[S. C] 54 S. B. 363. Its decision as to the
necessity, reasonableness, and expediency of
the provisions of a statute to regulate the
business of junk dealers is not subject to
revision. Pub. St. 1901, c. 124, § 1, as amd.
by Laws 1905, p. 484, c. 76. State v. Cohen
[N. H.] 63 A. 928.

56. Act Cong. June 28, 1902, 32 Stat, at
L. 481, c. 1302, U. S. Comp. Stat. 1903, p. 431,
authorizing the payment of 550,000,000 to
the New Panama Canal Co., for a strip of
land across the Isthmus of Panama for the
construction of a canal, is constitutional.
Wilson V. Shaw, 25 App. D. C. 510.
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tiie legislature," nor will itliey iateriere with its diseretion' in the exercise of its;

power to provide for tlie public welfare so long as it keeps within the fair and reason-

able scope of its powers.^* Courts cannot review the exercise of the discretionary

powers reposed by law in administrative boards.^" The exercise of the police power

.

is subject to the supervision of the courts/" but police regulations may not be de-

clared void merely because deemed contrary to natural Justice and equity," but'

only because they violate some constitutional right."^ The question whether an

ordinance is a reasonable and proper exercise of the police power, or an unreason-

able and arbitrary interference with the right to hold and enjoy property, is a

judiciid one''^ and the courts can determiae it, notwithstanding the fact that a

municipal body has expressed its judgment thereon."* Whether existing or pre-

scribed rates chargeable by a public service corporation afford reasonable com-

pensation is a judicial question determinable by the coui'ts, but the power to estab-

lish and fix rates for service in the future is a legislative prerogative which the

courts cannot exercise."^ Under the constitution of Washington, the determination

of whether the proposed use of land sought to be taken is public is a judicial ques-

tion.'^ The granting or refusing of a license to practice medicine, or the revoca-

tion thereof, by the examining board, is not an exercise of judicial power."' The
power of the superior courts to punish for contempt is derived from their very

constitution without exprees statutory aid,"' and the legislature cannot restrict such

power as it existed at common law."°

§ 5. Relative powers of Federal and state or other subordinate governments.'"'

—The congress of the L^nited States cannot exercise the police power, except when
legislating for the District of Columbia and the territories, but the states must ex-

ercise it.'^^ The power to prohibit ihe use of the national flag does not belong ex-

67. state V. Bryan [Fla.] 39 So. 929; Ex
parte Weber [Cal.] 86 P. 809; In re NeweU
[Cal. App.] 84 P. 226.
58. Brady v. Mattern, 125 Iowa, 158, 100

N. W. 358.

59. The board of railroad commissioners
of Connecticut is an administrative body, and
acts purely in an administrative capacity in
abolishing a grade crossing, and so far as
Gen. St. 1902, §;§ 3718, 3747, attempt to author-
ize the superior court to set aside the
board's decision, on appeal, they are rnicom-
stJtutional. Appeal of Spencer tConn.] 61

A. 1010. The action of the board of control
of the penitentiary, relative to the working
of the convicts, where there is no charge of i

corruption or misconduct, and it is within
the scope of the authority legally conferred,
is not reviewable by the courts. Henry v.

State [Miss.] 39 So. -856. Rev. Code 1892, §

3£01, providing for the working of convicts
on a farm, do not violate Const. |§ 223, 224,
prohibiting the leasing of convicts, etc. Id.

60. Whether legislation is calculated to
promote the health, comfort, safety, and
welfare of society, is a question for the
courts, when its constitutionality is assailed
on account of it^ restriction of the liberty
of citizens of the United States. Halter v.

State rNeb.] 105 N. W. 298.

61. State V. Bichcreek [Ind.3 77 N. E.
1085.

62. Acts 1905, p. 182, c. 109, regulating
banks and banking, etc., does not violate
any of the /constitutional guaranties. State
V. Bichcreek [Ind.] 77 N. E. 1085.

7 Curr. Iiaw—45.

63. Hume v. Laurel Hill Cemetery, 142 F.
B52.

04. An ordinance which arbitrarily pro-
hibits the burial of bodies within an entire,
county, including lands unoccupied, and re-
mote from habitations, where the public
health' and safety could not possibly be en-
dangered,' Is unreasonable and void. Hume
V. Laurel Hill Cemetery, 142 F. 552. •

65. City of Madison v. Madison Gas &
Elec. Co. [Wis.] 108 N. W. 65.

66. Const, art. 1, § 16. State v. Superior
Ct. [Wash.] 85 P. 264. Drainage Law, § 12
(Laws 1895, p. 287, c. 115), in leaving to the
superior court the finding of the practica-
bility and conduciveness to public health of
a proposed drain, is valid. Id.

67. Spurgeon v. Rhodes [Ind.] 78 N. a.
228.

68. Ex parte McGown, 139 N. C. 95, 51 S.
E. 957.

69. Ex parte MoCown, 139 N. C. 95, 51 S.
E. 957. When an attorney is charged with
a contempt because of misbehavior in the
presence of the court, the judge in whose
presence the misbehavior took place has an
inherent right to try the case. The general
assembly cannot abridge this right, and the
statute giving a party the privilege of filing
an affidavit of prejudice on the part of the
judge was not intended by the legislature to
enable a defendant in a case of contempt in
the presence of the court to take the trial
of that case before another judge. State v.

Shay, 3 Ohio N. P. (N. S.) 657.
70. See 5 C. L. 628.
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clusively to the Federal congress, but may be exercised by the states."^ The con-

struction of highways is the special function and even the duty of the state, but that

function cannot be denied to the United States in the places where it is sovereign

and has exclusive jurisdiction.''^ Fedei-al courts cannot interfere by habeas corpus

with state imprisonment on a criminal conviction, where the state court had juris-

diction over the subject-matter and person and did not lose it during the trial.'*

§ 6. Police power in general.'"'—The police power is one of the inherent, sover-

eign powers of the ^tate.'" It is essential to the full accomplishment of the pur-

poses of civil government," and it may be paraphrased as society's natural right

of self-defense.''* Hence, neither the state nor a municipality can by contract, by

affirmative action or by inaction, permanently divest itself of the authority to exercise

its police powers.'" Police legislation, like all other exercise of the lawmaking

power, must bear the test of constitutional limitations,"" but the foiirteenth amend-
ment was not intended to limit or hamper the states in the exercise of their police

powers,*"^ since all property and personal rights are held subject to that power,'"

hence any statute or ordinance, the sole object and general tendency of which is to

protect the public health,*^ safety,** or morals,"^ or promote the welfare of the

71. Morrison v. State [Tenn.] 95 S. W.
494.

72. Laws 1903, c. 139, p. 644 (Cobbey's Ann.
St. 1903, § 2375g et seq.), to prevent and
punish the desecration of the United
States flaer. is constitutional. Halter v. State
[Neb.] 105 N. "W. 298.

73. Act Cong. June 28, 1903, 32 Stat, at L.

481, e. 1302, U. S. Comp. St. 1903, p. 431, for
the purchase of a strip for tlie Panama Canal,
is constitutional. Wilson v. Shaw, 25 App.
D. C. 510.

74. Jurisdiction was not lost by the mere
failure to haye the testimony read or repeat-
ed to the accused, who "was unable on ac-
count of almost total deafness to hear the
same, when he was aware of all the pro-
ceedings Und made no objections. Felts v.

Murphy. 201 U. S. 123. 60 Law. Bd. .

75. See 5 C. L. 628.

76. Morrison v. State [Tenn.] 95 S. "W. 494.

77. "state v. Chittenden [Wis.] 107 N. W.
500.

78. McGuire v. Chicago, etc., R. Co. [Iowa]
108 N. W. 902.

7». state y. St. Paul, etc., R. Co. [Minn.]
108 N. W. 261.

SO. State V. Chittenden [Wis.] 107 N. W.
500; McGuire v. Chicago, etc., R. Co. [Iowa]
lOS N. W. 902.

81. McGuire v. Chicago, etc., R. Co. [Iowa]
108 N. W. 902; Darnell v. Memphis [Tenn.]
95 S. W. 816; Morrison v. State [Tenn.] 95 S.

W. 494; Halter y. State [Neb-] 105 N. W. 298;
In re Newell [Cal. App.] 84 P. 226.

82. M'jmford v. Chicago, etc., K. Co., 128
Iowa, 685, 104 N. W. 1135; In re Newell [Cal.

App.] 84 P. 226; California Reduction Co. v.

Sanitary Beduction Works, 199 U. S. 306, 50
Law. Ed. — ; Williams y. Fourth Nat. Bank
[Okl.] 82 P. 496; California Reduction Co. v.

Sanitary Reduction Works, 199 U. S. 306, 50

Law. Ed. —. The rigrht of contract is sub-
ject to the proper exercise of the police
power. People y. Marcus [N. Y.] 77 N. B.
1073. Act.=; 27th Gen. Assem. p. 33, c. 49,

amending Code, § 2071, making railroad com-
panies liable for injuries to servants caused

ty negligence Qf fellow-seryants, regard!.

of contracts of indemnity, etc., is a proper ex-
ercise of police power. McGuire v. Chicago,
etc., R. Co. [Iowa] 108 N. W. 902. Rey. Laws,
c. 56, § 1, prohibiting the imposing, as a con-
dition of sale, that the purchaser shall not
deal in the goods, etc., of any other person,
etc., but not prohibiting the appointment of
sole agents or the making of exclusive con-
tracts of sale, is "within the police power of
the state. Commonwealth v. Strauss [Mass.]
78 N. E. 136. The Iioiits of work, in employ-
ments detrimental to health, may be regu-
lated by the legislature. State v. Muller
[Or.] 85 P. 855. Laws 1903, p. 148, prohibit-
ing the employment of any female in any
factory, etc., for more than 10 hours a day,
is valid. Id. The right of the legislature to
prescribe a maximum rate of Interest for the
forbearance, use, or loan of money has long
been recognized. State v. Carv, 126 Wis. 135,
105 N. W. 792.

83. Commonwealth v. Strauss [Mass.] 78
N. B. 136; State v. Richoreek [Ind.] 77 jST. E.
1085; People y. Warden of Prison of New
York, 183 N. Y. 223, 76 N. E. 11; Bx parte
Hayden, 147 Cal. 649, 82 P. 315; California
Reduction Co. v. Sanitary Reduction Works,
199 U. S. 306, 50 Law. Bd. — ; State v. Chit-
tenden [Wis.] 107 N. W. 500; McGuire v. Chi-
cago, etc., R. Co. [Iowa] 108 N. W. 902. An
ordinance prohibiting tiie sale of milk con-
taining a preservative may be passed, even
though a preservative not injurious to health
might be used. City of St. Louis v. Schuler,
190 Mo. 524, 89 S. W. 621. Laws 1905, p. 161,
c. 114, to create a food and dairy department
to prevent the adulteration of foods, etc., was
within the police power of the state, except
so far as it unreasonably interfered with in-
terstate commerce. Jewett Bros. v. Smail [S.
D.] 105 N. W. 738. A constitutional provi-
sion that all navigable waters shall forever

,

remain public highways does not prevent the
legislature, under its power of drainage of
low lands, from authorizing the building of a
dam across such a stream. Manigault v.
Springs, 199 U. S. 473, 60 Law. Ed. —. Laws
1903, p. 185, c. 169, § 13, prohibiting the dis-
charge of sewage Into a stream used for a
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community at large,^® as well as the public peace, quiet, and good order,^^ or public

convenience or general prosperity,** is valid and enforceable, though it may inci-

public drinking supply, without reference to
distance from the Intake, is a proper exer-
cise of the police power. City of Durham v.

Eno Cotton Mills [N. C] 54 S. E. 453. LaW3
1905, p. 130, c. 66, for licensing plumbers, etc.,

does not bear such relation to the public
health as to render it a police or sanitary
measure .lustiflable under the nolice power.
State V. Smith [Wash.1 84 P. 851. The legis-
lature can regulate trade and business in
drugs and poisons. State v. Kumpfert, WS
La. 950, 40 So. 365.
Sunday laws: The Sunday law Is justified

as a sanitary measure 'and as a legitimate ex-
ercise of police power. State v. W^eiss
[Minn.] 105 N. W. 1127. Laws 1903, c. 362,

p. 652, prohibiting public traffic on Sunday, is

constitutional. Id., following State v. Justus
91 Minn. 447, 98 N. W. 325, 103 Am. St. Rep.
521, 64 L. R. A. 510. Pen. Code §§ 263, 264,

prohibiting servile labor or work on Sunday,
does not conflict with the state or Federal
constitution. People v. Zimmerman, 48 Misc.
203, 95 N. T. S. 136.

Practice of medicine, etc.: The legislature
can regulate the practice of medicine and
surgery. State v. Davis, 194 Mo. 485, 92 S. W.
484. Statutes prescribing the qualifications

of medical practitioners and regulating the
practice of medicine are within the police
power of the state and infringe no consti-
tutional provision. . Spurgeon v. Rhodes
[Ind.] 78 N. B. 228. The police power of the
state warrants the requirement of the pos-
session of all reasonable qualifications by
those who seek to engage in the public prac-
tice of medicine (Czarra v. Medical Sup'rs,

25 App. D. C. 443), and the extension of a

wide discretion to those agencies charged
with the duty of inquiry and determination
(Id.). But so much of Act Cong. June 3,

1S96 (29 Stat, at L. 198, c. 313), as authorizes
the board of medical supervisors to revoke
a license upon conviction of "unprofessional
or dishonorable conduct," independently ol

other offenses, is void for uncertainty, it be-
ing a mere matter of opinion as to whether
an act constitutes such conduct. Id. Legis-
lation prescribing regulations for the prac-
tice of dentistry is within the police power.
Kettles v. People [111.] 77 N. E. 472.

84. Commonwealth v. Strauss [Mass.] iS

N. E. 136; State v. Richcreek [Ind.] 77 N. E.
1085; People v. Warden of Prison of New
York, 183 N. T. 223, 76 N. E. 11; McGuire v.

Chicago, etc., R. Co. [Iowa] 108 N. W. 9u2;

State v. Chittenden [Wis.] 107 N. W. 500.

When a large number of cersons are em
ployed in an extrahazardous business, it is

within the police power to regulate, or re-

quire the owner to regulate, conditions so a.s

to safeguard their lives and health. An
dricus' Adm'r v. Pineville Coal Co. [Ky.] 90

S. W. 233. A city, under Const, art. 11, § 11.

authorizing the enforcement of police regu-
lations not in conflict with general laws, can
declare It unlawful to erect or maintain any
tent or movable structure within the Are lim-

its. In re Newell [Cal. App.] 84 P. 226. Un-
der its police power the state can imposp
upon railroad companies the uncompensated

duty of constructing and maintaining all nec-
essary safety devices at lilgliway crossings
laid out after the construction of the rail-

road, and such requirement is not a taking
of private property for public use in viola
tion of tlie constitution. State v. St. Paul,
etc., R. Co. [Minn.] 108 N. W. 261.

85. Commonwealth v. Strauss [Mass.] 7?
X. E. 136; People v. Warden of Prison of New
York, 183 N. Y. 223, 76 N. E. 11; State v.

Richcreek [Ind.] 77 N. E. 1085; Ex parte
Hayden, 147 Cal. 649, 82 P. 315; McGuire v.

Chicago, etc., R. Co. [Iowa] 108 N. W. 902;
State V. Chittenden [Wis.] 107 N. W. 500.
Places of nmuNcnient: The state, in thu

exercise of its police power, has the un-
questioned right to regulate places of amuse-
ment, such as public race tracks. Greenburg
V. Western Turf Ass'n [Cal.] 82 P. 684.
Suppression of gambling: The power of

the state to enact laws to suppress gambling
nannot be doubted. Marvin v. Trout, 199 U.
S. 212, 50 Law. Bd. —. Ohio Rev. St. § 4275,
subjecting a building knowingly permitted to
be used for gjimbling purposes, to an action
to pay a judgment for the recovery of money
lost there, sustained. Id. Under the police
power of the state the legislature can auth-
orize the prevention by injunction of the
habitual use of any premises for the pr.rpose
of gaming. Ex parte Allison [Tex. Cr. App.]
14 Tex. Ct. Rep. 409, 90 S. W. 492, afd. 14 Tex.
Ct. Rep. 687, 90 S. W. 870. Gen. Laws 29t.h

Leg. p. 372, c. 153, sustained. Id.

Sale of liquors: No one has a natural right
to sell intoxicating liquor, because the tend-
ency, of its use is to deprave public morals.
State v. Seebold, 192 Mo. 720, 91 S. W. 491.

It is neither a "natural, essential and in-
herent," inalienable right, nor a constitu-
tional one.^ State v. Corron [N. H,] 62 A.
1044. It is within the police power of the
state to regulate, or to absolutely prohibit,
the sale of liquors (Borek v. State [Ala.] 39

So. 580) without violation of the fourteenth
amendment to thei B'ederal constitution (State
v. Frederiokson [Me.] 63 A. 535), and henije
it may be prohibited as tc a class that the
state does not deem fit to engage in the
business (Borck v. State [Ala.] 39 So. 580).

A liquor license may be revoked for viola-
tions of the liquor laws. Id. An ordinance
making it a misdemeanor for the proprietor
of a. saloon to permit any person other than
himself and family to enter sujn place wMle
it is required to be kept closed infrlngru^ no
ojnstitutional right, privilege, or Immunity.
State V. Galloway [Idaho] '84 P. 27. The
legislature may provide for the seizure and
condemnation, judicially determined, of in-
toxicating liquors kept for sale in violation
of law, without a deprivation of property
without due process of law. Beavers v.

Goodwin [Tex. Civ. App.] 14 Tex. Ct. Rep.
429, 90 S. W. 930. Pen. Code 1895, art. 402,
amd, by Acts 2Sth Leg. (Gen. Laws p. 65, c.

-lO), providing for a search of the place where
liquors are alleged to be sold, is a depriva-
tion of property without due process of law,
for failure to provide for any judicial deter-
mination, etc. Id. An ordinance requiring
the procuring of a license to sell liquors and
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dentally interfere with liberty^' or ptoperty;^" but personal or property riglits can-

not be arbitrarily invaded under the guise of regulation, ^^ Eegulations preventive

the payment of $500 therefor, adopted under
charter authority, is a valid police regulation
and not a revenue measure. Wells v. Torrey,
[Mich.] 13 Det. Leg. N. 378, 108 N. W. 423.
Restrictions which may he lawfully imposed
mig-ht be obnoxious as an illegal restraint
of trade when applied to other pursuits or
avocations. State v. Galloway [Idaho] 84 P.
27. The power to prohibit the sale of intox-
icating liquors during certain periods is no
longer an open question. Id. Loc. Acts 1905,
p. 1157, No. 663, prohibiting the keeping of a
saloon near any public school in a certain
county, is valid. "White v. Bracelin [Mich.]
13 Det. Leg. N. 156, 107 N. W. 1055.
Junk dealers: The temptation to children

to procure junk and sell it to junk dealers is

a moral detriment which the legislature can
remove by requiring junk dealers to be li-

censed and by prohibiting their purchasing
from young children. People v. McGuire, 99
N. T. S. 91. Pen. Code § 290, subd. 6, though
construed to prevent junk dealers from pur-
chasing goods from children under 16, re-
gardless of whether the goods were stolen,
is not unconstitutional. Id. Pub. St. 1901, c.

124, § 1, as amd. by Laws 1905, p. 484, c. 76,
for licensing junk dealers, is constitutional.
State V. Cohen [N. H.] 63 A. 928.

86. Commonwealth v. Strauss [Mass.] 78
N. E. 136; State v. Richcreek [Ind.] 77 N. B.
1085; People v. Warden of Prison of New
York, 183 N. Y. 223, 76 N. B. 11; Ex parte
Hayden, 147 Cal. 649, 82 P. 315; California
Reduction Co. v. Sanitary Reduction Works,
199 U. S. 306, 50 Law. Ed. —. The police
power Includes legislative authority to make
all regulations reasonably necessary or con-
ducive to the public welfare. State v. Chit-
tenden [Wis.] 107 N. W. 500. An act cal-
culated to foster sentiments of pfttriotisin is

not open to the objection that it is not cal-
culated to promote the welfare of society.
Halter v. State [Neb.] 105 N. W. 298.

87. Carty's Adm'r v. Winooski [Vt.] 62 A.
45; State v. Chittenden [Wis.] 107 N. W. 500.

88. Chicago, B. & Q. B. Co. V. People, 200
U. S. 561, 50 Law. Ed. —

.

89. People v. Warden of Prison of New
York, 183 N. Y. 223, 76 N. B. 11; Halter v.

State [Neb.] 105 N. W. 298; People v. Marcus
[N. Y.] 77 N. E. 1073. If it be competent for
the legislature to prescribe police regula-
tions for a particular locality, any inconven-
ience resulting to those living near the
boundary line because of such proximity
must be borne as the natural consequence of
the valid legislation. Brown v. Tharpe [S.
C] 54 S. E. 363. The provisions for state-
ments by the owner, registration and license
of motor Teliicles, are within the exercise of
the police power for the purpose of securing
the safety of the public. TJnwen v. State [N.
J. Law] 64 A. 163. Code Pub. Gen. Laws, art.
72, § 8, prohibiting the having or takins of
oysters under a certain size, etc., is a proper
police regulation. Windsor v. State [Md.]
64 A. 288. The granting of licenses to non-
resident hnntcrs to kill deer within the
state is within the proper exercise of the po-
lice power of the state, if there is no dis-

crimination In their favor and against resi-

dents without classification. State v. Niles
[Vt.] 62 A. 795.

Separation ot races: Act Apr. 4, 1905 (Acts
1905, p. 321, c. 150), requiring the separation
of white and colored passengers on street
cars, is valid. Morrison v. State [Tenn.] 95
S. W. 494. Act Mar. 22, 1904, p. 181, c. 85,

prohibiting and punishing the maintenance
of an institution of learning for the joint
teaching of white and colored persons, is

within the police power and valid (Berea
College V. Com. [Ky.] 94 S. W. 623), but in
so far as it prohibits the maintenance by in-
stitutions of learning of separate branches
for white and colored persons less than 25
miles distant from each other, is unreason-
able and not within the police power (Id.).

80. The provisions declaring that prop-
erty shall not be taken without due process
of law have no application to statutes passed
in the exercise of the police power. In re
Newell [Cal. App.] 84 P. 226. In the exercise
of the police po"wer the legislature is not re-
stricted to indictment, but may proceed by
the summary process of abatement of the
nuisance and imposing as a penalty the for-
feiture or destruction of the article illegally
used. Daniels v. Homer, 139 N. C. 219, 51 S.

E. 992. As a person whose nets are seized
for alleged violation of Acts Gen. Assem.
1905, c. 292, regulating fishing in Albemarle
and Pamlico Sounds, etc., can contest the
question in replevin, by injunction or by
action to recover the proceeds of sale and
damages, § 9 is- not unconstitutional as de-
priving him of property without due process.
Id. The right of the public to be protected
from damage by estrays is included within
the police power inherent In government.
City of Paducah v. Bagsdale [Ky.] 92 S. W.
13. A franchise granted to a street railTvay
company, though a contract between the city
and the company, is nevertheless subject to
the police power of the city to regulate the
manner of the use of the streets. People v.

Geneva, etc.. Traction Co., 98 N. Y. S. 719.

The banking bnsiness, because of its quasi
public nature and the Intimate relation it

bears to the fiscal affairs of the people and
the revenues of the state, is within the police
power. State v. Richcreek [Ind.] 77 N. E.
1085. A municipal ordinance requiring a
specified kind of fire escapes is not an in-
terference with vested rights, in case of an
owner of a building previously erected and
equipped with the fire escapes there pre-
scribed. City of Seattle v. Hinckley, 40
Wash. 468, 82 P. 747.

Disposition of garbage: A municipal or-
dinance requiring all garbage, etc., to be
delivered at a crematory to be destroyed at
the expense of the party delivering it, does
not deprive him of property without due pro-
cess of law, though some of the refuse de-
stroyed may have some value. California
Reduction Co. v. Sanitary Reduction Co., 199
U. S. 306, 50 Law. Ed. —. A city ordinance,
limiting the use of the streets for the col-
lection and distribution of garbage to the
duly authorized contractor of the city, is a
valid exercise of the police power. If passed



7 Cur. La\y. CONSTITUTIONAL LAAV § 7. 709

of fraud especially axe witliin the scope of the police power."^ The clear weight of

authority sustains the right of the legislature to control the constabulaxy.'' The leg-

isl'ature may designate any agency it sees fit within the state, reasonably calculated to

act justly in the matter, to nominate persons for appointment to administer its mere

police regulations.'* The police power may be delegated to municipalities,'" or in

the exercise of the police power, thei legislature may divide the state into as many
political divisions as it sees fit, whether counties, cities, towns, or plantations, and

impose upon them the care and support of paupers in any manner it desires.^^

§ 7. Liberty of contract cmd right of propeiHy cannot be invaded,"'' except as
' reasonably necessary for the public welfare,"^—To labor aad employ labor are in-

herent and inalienable rights and cannot be taken away in whole or in part, imless

- upon the broad ground of public good,'" but the power of a legislature ta regulate a

In good faith to safeguard the public health.

,
Atlantic City v. Abbott [N. J. Law] 62 A. 999.

91. While a creek into which tlie offs.1 of

a slaughter house, as well as sewage from
private residences, was discharged might be
abated as a nuisance, the slaughter house

. which was kept in a sanitajy condition, and
plaintiffs franchise to keep it, could not be
abolished by the United States military gov-
ernor of Cuba, O'Reilly De Camara v.

Brooke, 142 E'. 858. A statute which prohibits
an act which is Innocent in character and
which has no tendency to affect, injure, or
endanger the public health, morals, or safety,

is not a valid exercise of the police power.
Ex parte duarg [Cal.] 84 P. 766. Act Cal.

Mar. 18, 1905 (St. 1905, p. 140, c. 140), pro-
hibiting the sale of theater tickets, etc., for

a higher price than originally charged there-
for by the management. Id. If a cemetery
never has been and will not become, a nuis-

ance and is not dangerous to life or health,

a municipality cannot constitutionally pro-
hibit its use. Hume v. Laurel Hill Cemetery,
142 F. 552.

92. State v. Kichcreek [Ind.] 77 N. B. 1085;

People V. Warden of Prison of New York,
183 N. T. 223, 76 N. E. 11. Laws 1904, c, 432,

• regulating ' the keeping of emplo^pBient
agencies in first and second class, cities, is a
proper police regulation to .prevent fraud
and imposition on ignorant people seeking
employment. Id. The legislature, under its

police power, can adopt reasonable measures
for the regulation of sales of merchandise In

bulk so as to prevent fraud. In re Paulls,

144 P. 472- Conn. Pub. Acts 1905, p. 408, c.

211, regulates such sales, and is reasonable. Id.

SesB. Laws 1903, c. 30, § 1, p. 240, regulating
such sales, does not conflict with organic
act § 6, conserving property rights. Wil-
liams V. Fourth Nat. Bank [Okl.] 82 P. 496.

Act Oct. 10, 1903 (Acts 1903. p. 438), prohibit-

ing the clianeiag of names, except as pro-

vided by law, with intent to defraud, etc.,

was a proper exercise of the police power.
Morris v. State [Ala.] 39 So. 973.

Ticltct lii'olierage! Laws 1905, p. 422, in

effect prohibiting railroad ticket brokerage,

is a lawful "xeroise of the police power of

the statr-. Stat<' v. Thompson [Or.] 84 P. 476.

Sess. Laws 1905. p. 376, c. 180, prohibiting any
but regularly authorized agents from selling

railroad tickets, is, a valid enactment in pre-

vention of frauds on the public. I" re

O'Neill, 41 Wash. 174, 83 P. 104. Acts 1905,

p. 873, c. 410, prohibiting the sale of non-
transferable tickets, by unauthorized agents,
is valid. Samuelson v. State [Tenn.] 95 S.

W. 1012.
93. The right of a city to the sole control

of its police force has not been so reserved
as to bring it within Const, art. 1, | 23, or
art. 4, § 10 (Horton V. City Council of Newport
[R. I.] 61 A. 759), and the provisions of Laws
1900-1901, p. 110, c. 804, for the appointment
of police commissioners for the city of New-
port, and the payment of their salaries (§ 9)
by the city, are valid (Id.),

94. State v. Chittenden [Wis.] 107 N. W.
500.

95. Carty's Adm'r v. Winooski [Vt.] 62 A.
45. In California the police power of a city
Is derived from the constitution. Const, art.
11, I 11. In re Newell [Cal. App.] 84 P. 226.

96. Rev. St. c. 144, § 42, relative to the
expense of the care of pauper insane, held
constitutional. Inhabitants of Rockport v.
Searsmont [Me.] 63 A. 820.

97. See 5 C. L. 631. The free and un-
trammeled right to contract is a part of the
liberty guaranteed to every citizen by the
Federal and state constitutions. People v.
Marcus [N. T.] 77 N. B. 1073. The constitu-
tional provisions guaranteeing liberty
(Const. U. S. amdt. 14; Const. Cal. art. 1) pro-
hibit the legislature from interfering with
the right to make contracts touching the
acquisition, protection, management, and en-
joyment of property, when, not wrongfully
affecting the rights of others or the public
safety, health, or morals. Ex parte Drexel,
147 Cal.- 763, 82 P. 429. A trading stamp
given by a mercliant to a customer on the
purchase of goods is, not a lottery or gam-
bling device, but a contract, and the anti-
trade stamp or coupon act (St. 1905, p. 67),
attempting to prohibit it, is void. Id. Pen.
Code § 171a, prohibiting any person from
making the employment of another condi-
tional on the employe not Joining or becom-
ing a member of a labor organization, is un-
constitutional as an interference with free-
dom of contract. People v. Marcus [N. Y.]
77 N. E. 1073.

98. See 5 C. L. 631. Liberty of contract,
like all other rights, is held subject to such
reasonable restrictions and regulations as
may be imposed for the general good. Mo-
Guire V. Chicago, etc., R. Co. [Iowa] 108 N.
W. 902.

99. Heydecker's Gen. Laws, p. 2619, o. 32,
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business for the protection of the public carries with it the power to control and

regulate the right of contract in relation thereto.^

§ 8. Freedom of speech and of the press cannot he abridged, neither can it he

ahused without liability.'^—The right of free speech, does not justify members of a

labor union in inducing, by threats, intimidation, etc., prospective customers of a

person to refrain from patronizing him.'

§ 9. Personal and religious liberty, including the right to choose employment,

cannot be infringed.^ Right to choose employment}—The right to pursue any law-

ful calling in a lawful way is a fundamental right," but the right does not extend

to the pursuit of professions or avocations of such a nature as to require peculiar

skill or supervision for the public welfare.^

art. 6, § 77, prohibiting females from being
employed in factories before 6 o'clock a. m.
or after 9 p. m,, is an unconstitutional in-
fringement on their liberty to contract for
their own labor guaranteed by Const. 1894,
art. 1, § 6. People v. Williams, 100 N. Y. S.

337.

1. State V. Gary, 126 Wis. 135, 105 N. W.
792. While the legislature cannot constitu-
tionally declare that void which in its nature
is, and under all circumstances must be, en-
tirely harmless, yet it may place such rea-
sonable restrictions on the right of an owner
in relation to his property as becomes nec-
essary to conserve the interests of the pub-
lic and to prevent frauds among individuals.
Williams v. Fourth Nat. Bank [Okl.] 82 P.
496. Laws 1905, p. 419, c. 278, amending Rev.
St. 1898, § 1691, so as to regulate the loaning
of money on chattel mortgrages, is not an un-
constitutional interference -with the right of
contract. Id. Acts 1887, p. 13, § 1 (Burns'
Ann. St. 1901, § 7065), requiring payment of
employes at least once every two weeks and
in lawful money, does not abridge the right
of contract, except as to payment in money,
and that restriction is valid. Seeleyville Coal
& Min. Co. V. McGlosson [Ind.j 77 N. E. 1044.

The mechanic's lien law (P. L. 1898, p. 538)
does not interfere with the owner's right to
acquire, possess, and protect property.
Gardner & Meeks Co. v. New York, etc., R.
Co., 72 N. J. Law, 257, 62 A. 416. Code § 2071,
providing that railroad companies shall be
liable for damages caused by neglect of its

agents, and forbidding contracts restricting
liability, is not an unconstitutional inter-
ference with the liberty of contract. Mumford
v. Chicago, etc., R. Co., 128 Iowa, 685, 104 N.
W. 1135. Acts 27th Gen. Assem. p. 33, c. 49,

amending Code § 2071, making railroad com-
panies liable for injuries to servants caused
by negligence of fellow-servants, regardless
of contracts of inilemnlty, is not an unlawful
restriction of the right of contract. McGuire
V. Chicago, etc., R. Co. [Iowa] 108 N. W. 902.
Act No. 66, p. 74, 1888, known as the "Phar-
macy Law," does not prohibit the freedom
of contract. State v. Kumpfert, 115 La. 950,

40 So. 365. Acts 1905, o. 39, p. 401, in re-
quiring specified corporations to appoint the
auditor as attorney to accept service of pro-
cess and notice, does not deny freedom of
contract. State v. St. Mary's B'ranco-Amer-
ican Petroleum Co., 58 W. Va. 108, 51 S. E.

865. Laws 1905, p. 2079, c. 729, § 309, making
mortsage ohllsatioiis, which bind the mort-
gagor to pay any of the mortgage tax, usur-

ious, does not conflict with the freedom of
contract. People v. Ronner, 95 N. Y. S. 518.

2. See 5 C. L. 632.
3. Jordahl v. Hayda [Cal. App.] 82 P. 1079.
4. See 5 C. L. 632.

Involuntary servitude: Act Aug. 15, 1903
(Laws 1903, p. 90), punishing the procuring
of money, etc., by fraudulent means, does
not violate Const, art 1. § 1. par. 17, prohibit-
ing involuntary servitude, etc. Townsend v.

State, 124 Ga. 69, 52 S. E. 293. To punish an
offender by confining him at hard labor under
municipal control does not violate the pro-
hibition. Pearson v. Wimbish, 124 Ga. 701,
52 S. E. 751. One who imposes upon another
and obtains a sum of money on the repre-
sentation that he will stay and work, but
immediately leaves, if punished criminally
therefor, cannot complain of involuntary
servitude. He falls within the terms of Act
No. 50, 1892, p. 71. State v. Murray [La.] 40
So. 930.
Religious liberty: A condition in a will

that the legatee attend a certain church reg-
ularly did not conflict with Const, art. 1, §

18, guarantying religious freedom and pro-
hibiting compulsory attendance upon any
place of worship. In re Paulson's Will [Wis.]
107 N. W. 484. The fact that a person is of

the Hebrew race and observes the seventh
day of the week as a day of worship does
not affect the constitutionality of the Sunday
laws. State v. Weiss [Minn.] 105 N. W. 1127.

Gen. St. 1894, § 6514, providing that it shall

be a sufficient defense to a prosecution for
servile labor on Sunday that the accused
keeps another day as holy time and does not
labor then, does not apply to a prosecution
for publicly selling groceries on Sunday. Id.

5. See 5 C. L. 632, n. 26.

6. Shaw V. City Council of Marshalltown
[Iowa] 104 N. W. 1121.

7. The refusal of a county bar to recom-
m.end to the state bar examining committee
an applicant for admission to the bar, as

authorized by Act 1855 (Gen. St. 1902, § 458),

does not take away either liberty or prop-
erty. In re O'Brien's Petition [Conn.] 63 A.

777. Laws 1904, c. 432, regulating the keep-
ing of employment agencies in certain cities,

does not infringe the constitutional right of

a citizen to carry on a lawful business with-
out legislative interference.- People v. War-
den of Prison of New York, 183 N. Y. 223,' 76

N. B. 11. Pub. St. 1901, c. 124, § 1, os amd.
by j-.aws 1905, p. 484, c. 76, for lioensiTg Junk
<lculeiN, is not void as granting to the mayor,
aldermen and selectmen power to grant or
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"Imprisonment for debt" except in case of fraud or other wrong, is prohibited?

§ 10. Equal protection of the law, as guaranteed by the state and Federal con-
stitutions, merely requires that the law shall have equality of operation on all persons

of the same class.^—Within this rule are statutes imposing licenses/" and providing
for taxation," regulations of business, trades, and professions,^^ and the operation

refuse licenses to applicants fully qualified
to transact business thereunder. State v.
Cohen [N. H.] 63 A. 928. Laws 1905, p. 422,
In effect prohibiting railroad ticket broker-
age, does not unconstitutionally prohibit a
lawful calling. State v. Thompson [Or.] 84
P. 476.

8. See 5 C. L. 633. Where a bankrupt has
been ordered to pay over money or surrender
property forming part of his estate and is
committed for refusing to obey the order,
such commitment does not constitute im-
prisonment for debt. Samel v. Dodd [C. C.
A.] 142 P. 68. Revisal 1905, § 262, providing
for the sentence to the house of correction,
etc., of the putative father of a bastard, who
has been charged with costs or payment for
support of the child, is not .objectionable as
authorizing it. State v. Morgan [N. C] 53
S. E. 142. Acts 1903, p. 90, to punish the
illegal setting of money, etc., by fraudulent
means, is not an attempt to enforce it.

Banks v. State, 124 Ga. 15, 52 S. E. 74. Act
Oct. 10, 1903 (Acts 1903, p. 438), prohibiting
the change of names otherwise than as pro-
vided by law, with intent to defraud or
avoid the payment of debts, etc., violates the
prohibition. Morris v. State [Ala.] 39 So.
973.

9. See 5 C. L. 633. Brown v. Tharpe [S.

C] 64 S. E. 363; Kenneweg v. Allegany Coun-
ty Com'rs, 102 Md. 119, 62 A. 249. Acts 1904,
p.*870, c. 580, for primary elections, does not
by its provisions relative to nominations and
time of holding the primaries, deny to one
party equal protection of the laws in viola-
tion of the fourteenth amendment. Kenne-
weg V. Allegany County Cont'rs, 102 Md. 119,
62 A. 249. Act Dec. 22, 1892 (21 St. at Large,
p. 360), exempting a certain portion of a
county from the general stock Iotv, does not
violate Const, art. 1, § 5, and Const. U. S.

amd. 14, by denying equal protection of the
laws,- in that it requires citizens in the
exempt portion to fence cultivated lands,
when other citizens of the county are not so
required. Brown v. Tharpe [S. C] 54 S. E.
363. Pen. Code § 171a, prohibiting any em-
ployer from compelling an emnlove to agree
not to join any labor organization as a con-
dition of employment, denies equal protec-
tion of the laws, in violation of Const. U. S.

amd. 14, and Const. N. Y. art. 1, §§ 1, 6. Peo-
ple v. Marcus, 110 App. Div. 255, 97 N. T. S.

322. Laws 1905, pp. 474, 477, c. 241, %% 315,

324, imposing a tax on transfers of stock in

domestic and foreign corporations, operates
equally and uniformly upon all transfers of
the class named, when made by any person
within the state. People v. Reardon [N. Y.]
77 N. E. 970.

White and colored races: Act Mar. 22,

1904, p. 181, c. 85, prohibiting the mainte-
nance of institutions where whites and ne-
groes are to be jointly taught (Berea Col-
lege V. Commonwealth [Ky.] 94 S. W. 623),

and Act Apr. 4, 1905 (Acts 1905, p. 321, c.

150), requiring separation of white and col-

ored passengers on street cars (Morrison v.
State [Tenn.] 95 S. W. 494). are valid police
regulations and do not deny equal protec-
tion of the laws. Id. But Act May 19, 1905,
requiring separate compartments in street
cars for the Caucasian and African races, but
not applying to "colored nurses having the
care of white children or sick white per-
sons," violates Const. U. S. amd. 14 (State v.
Patterson [Pla.] 39 So. 398), and whenever,
by any action of a state, through its legis-
lature, courts, or executive or administrative
ofBcers, all persons of the African race are
excluded as grand jurors in the prosecution
of one of that race, equal protection of the
laws is denied him (Martin v. State, 200 U.
S. 316, 50 Law. Ed. ).

10. Pub. Acts 1905, No. 214, p. 311, li-
censing transient merchants, but permitting
suspension of the provisions of the act by
municipalities in specific instances, denies
equal protection of the laws, in conflict with
Const. U. S. amd. 14. Brown v. Stuart
[Mich.] 13 Det. Lesr. N. 507, 108 N. W. 717.
Statutes requiring foreign companies only to
take out licenses for insurance agents do not
deny any person equal protection of the laws.
Commonwealth v. Gregory [Ky.] 89 S. W.
168. Acts 1903, p. 344. imposing a license tax
on emigration agents, does not violate Const.
U. S. amd. 14. Kendrick v. State, 142 Ala.
43, 39 So. 203. Sess. Laws 1902, p. 74, c. 3,

§ 66, providing for the forfeiture of the right
to do business in the state by a foreign cor-
poration failing to pay the license tax, does
not conflict with Const. U. S. amd. 14, by
denying equal "protection of the laws. Amer-
ican Smelting & Refining Co. v. People
[Colo.] 82 P. 531.

11. Code Supp. 1902, § 1333d, imposing a
tax on certain insurance companies, does not
deny equal protection of the laws. Iowa
Mut. Tornado Ins. Ass'n v. Gilbertson [Iowa]
106 N. W. 153. Rev. St. 1898, §§ 1077a, 1077b,
for the e<iuaIizatIon of taxes by a board of
commissioners, do not deny the equal pro-
tection of the laws. Poster v. Rowe [Wis.]
107 N. W. 635. Acts 1905, c. 35, p. 285, in its

taxation of chattels real, does not deny equal
protection of the laws. Harvey Coal & Coke
Co. V. Dillon [W. Va.] 53 S. E. 928. Laws
1905, p. 2059, c. "729. taxing mortgages, does
not deny the equal protection of the law,
because it is applicable only to mortgages
subsequently recorded, and makes no distinc-
tion among persons in the same class or con-
dition. People V. Ronner. 95 N. Y. S. 518.
Const, amd. 1900 (Laws Mo. 1899, p. 381),
authorizing the county courts in several
counties to levy additional road and bridge
taxes, but exempting the cities of St. Louis,
Kansas City, and St. Joseph, violates, by such
exemption. Const. U. S. amd. 14, by denying
the equal protection of the laws. State v.

Chicago, etc., R. Co., 195 Mo. 228, 93 S. W.
784. Brothers and sisters of a decedent are
not denied equal protection of the laws by
subjection to the burden of the Inheritance
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of railroads/' are siastained. Criminal lavs 'and procedure/* and civil remedies and

proceedings/^ are imassaalable, unless unequally oppressive a^ to particular persons.

tax imposed by Cal. Stat. 1S93, p. 193, amd.
by Cal. Stat. 1899, p. 10, although no tax is

imposed on strangers to the blood. Campbell
V. California, 200 U. S. 87, 50 Law. Ed. •—

.

Though Const, art. 2, §§ 29, 30, and Acts 1903,
p. 632, c. 258, exempt from taxation the di-
rect products of the soil in the hands of the
producer and his immediate vendee, as arti-
cles manufactured therefrom, yet a tax on
logrs purchased and brought from another
state and the lumber manufactured there-
from is not a denial of the equal protection
of the laws. Darnell & Son Co. v. Memphis
[Tenn.] 95 S. W. 816. Tax Law, Laws 1905,
pp. 474-477, c. 241, §§ 315-324, taxlns trans-
fers of stock in corporations, does not deny
equal protection of the laws, contrary to
Const. U. S. amd. 14. People v. Reardon, 110
App. Div. 821, 97 N. T. S. 535.

13. Rev. St. 1899, § 2358, prohibiting the
receiying of more than 2 per cent per month
Interest, whereas the greneral statute allows
only 8 per cent, does not violate Const. U. S.
amd. 14, § 1, guarantying equal protection
of the laws. Ex parte Berger, 193 Mo. 16, 90
S. W. 759. Singling out the milk business In
the city of New York as a proper subject
for special regrulation does not deny equal
protection of the laws, where all milk dealers
Jn the city are treated, alike. People v. Van
de Carr, 199 U. S. 552, 50 Law. Ed. —. laws
1902, p. 1249, c. 528, making the sale of. mer-
chandise otherwise than in the. regular course
of business, without notice, fraudulent as to
creditors, etc., conflicts with Const, art. 1, §§
1, 6, and Const. U. S. amd. 14, § 1, guar-
antying equal protection of the laws.
"Wright V. Hart, 182 N. T. 330, 75 N. E. 404.
Pen. Code ^ 321, 325, prohibiting trade com-
binations, denies equal protection of the laws
by exempting persons engaged in horticul-
ture or agriculture. State v. Cudahy Pack-
ing Co. [MOnt.] 82 P. 833. Considering, the
peculiar situation of the city of Superior and
the peculiar conditions of the grain trade
and commerce there, placing it In a distinct
class by itself. Laws Wis. 1905, p. 37, c. 19,
as amd. by Laws Sp. Sess. 1905, p. 19, c. 12,

creating the Superior Grain and Warehouse
Commission and providing for Inspection and
grading: grain there, though applicable to
that city alone, does not deny equal protec-
tion of the laws. Globe Elevator Co. v. An-
drew, 144 P. 871. Act No. 66, p. 74, 1888,
known as the "Pharmacy Law," does not
deny equal protection of the laws. State v.

Kumpfert, 116 La. 950, 40 So. 365. Act July
1, 1905 (Laws 1905, p. 320, § 4), does not con-
fer arbitrary powers on the board of dental
examiners to establish unreasonable rules
and regulations. Kettles v. People tin.] 77
N. B. 472.

Sale of intoxicants: Loc. Acts 1905, p.
1157, No. 663, prohibiting the keeping of a
saloon near any public school in a certain
county, is not a violation of the right of
equal protection of the laws, under Const.
U. S. amd. 14. White v. Bracelln [Mich.] 13
Det. Leg. N. 156. 107 N. W. 1065. Liquor
sellers are not denied equal protection of the
laws, because producers of domestic wines
are exempted by Tex. Rev. Civ. Stat. 1895,

art. 5060 1, while such wines are in their
hands, from the tax and bond required by
the articles regulating the sale of intoxica-
ting liquors. Cox v. Texas, 202 U. S. 446, 50
Law. Ed. —. State statutes imposing a tax
on distilled spirits in bonded warehouse do
not deny equal protection of the law.
Thompson v. Com. [Ky.] 94 S. W. 654. Gen.
Laws 29th Leg. p. 91, c. 64, regulating the
storage of liquors in local option districts,
does not deny equal protection of the laws.
Ex parte Massey [Tex. Cr. App.l 15 Tex. Ct.
Rep. 703, 92 S. W. 1083.

IS; Equal protection of the laws is not
denied by requiring a railway company to
meet the entire expense of removing and
rebuilding a bridge and culvert, made nec-
essary by the widening and deepening of a
creek by drainage commissioners under the
Illinois farm drainage act of July 1, 1885, so
as to drain low lands. Chicago, etc., R. Co.
V. People, 200 U. S. 561, 50 Law. Ed. —. The
proviso to Minn. Gen. Stat. 1894, § 2701,
abrogatlisg the felloTv-servaat mle, is con-
strued to exempt only incomplete roads and
henee does not deny equal protection of the
laws. Minnesota Iron Co. v. Kline, 199 U. S.

593, 50 Law. Ed. —. 24 St. at Large, p. 81,

§ 2, providing that claims for loss or damage
of property in possession of common car-
riers shall be adjusted and paid within a
specified time, under penalty, does not violate
the equality clauses of Const. U. S. amd. 14
and Const. S. C. art. 1, § 5. Seegers Bros. v.

Seaboard Air Line R. Co. [S. C] 52 S. E. 797;
Prasler v. Charleston &. W. C. R. Co. [S. C]
52 S. E. 964. , .

Sale of tickets) Sesa. Laws 1905, p. 376, c.

180, prohibiting sale of tickets by any one
but an authorized agent, does not deny equal
protection of the laws to a broker previously
established in business, by granting special
privileges to railroad companies. In re
O'Neill, 41 Wash. 174. 83 P. 104. Nor is Acts
1905, p. S73, c. 410, prohibiting the sale of
nontransferable tickets in the same way,
open to that constitutional objection. Sam-
uelson V. State [Tenn.] 95 S. W. 1012.

14. Equal protection of the laws is not
denied to nonproducing venders of inilk, be-
cause they are not given the privilege ac-
corded to producing venders of defending
against prosecutions for selling adulterated
milk, by showing that the milk sold was in

the same condition as when it left the herd.
St. John V. People, 201 U. S. 633, 50 Law. Ed.—. Litigants and persons accused of crime
are not denied the equal protection of the
laws, because the jnry lists of Wayne coun-
ty are returned by a board of commissioners
appointed by the governor and confirmed by
the senate, and may include persons not on
the assessment roll, while by the general
laws the returning officers are elected and
the jurors must be of those on the assess-
ment roll. Gardner v. People, 199 U. S. 326,

50 Law. Ed. —. Equal protection of the
laws, under the 14th amendment, was not
denied by the decision of the Kentucky court
of appeals that a reversal of a conviction for
the error, if any, in dischnrs^ing a Juror, was
precluded by Ky. Crim. Code, § 281. Howard
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The foiurteenth amendment to the Federal constittition, prohibiting the denial

of the equal protection of the Ia\rs, entitles every person charged with crime in the

state courts to a trial by an impartial jury of persons having the statutory quaUfi-

cations, selected without discrimination.^* While a negro is not entitled to a negro

jury or to a mixed jury, when tried for a crime, the Federal constitution, guaranties

him against any discrimination against his race in the selection of the jury.^^ The
•equality contemplated in that amendment does not necessarily include a territorial

equ^ity and legislation which, though limited in the sphere of its operations, affects

alike all similarly situated within its sphere, is valid.^* That provision of the

Q-eorgia constitution which declares that protection to property shall be impartial

and complete is the equivalent of a guaranty of the equal protection of the laws.^*

A corporation is a "person" within the meaning of the fourteenth amendment and

cannot rightfully be denied the equal protection of the laws.^" The rules and regu-

V. Com., 200 U. S. 164, 50 Law. Ed. —. Pen.
Code § 246, inflicting' the death penalty for
assaults with a dangerous weapon, etc., by
life convicts, does not deny eqjial protection
of the laws. Ex parte FSnley [Cal. App.]
81 P. 1041.

15. The right to the equal protection of

the laws is not denied by a state when- the
same law or course of proceedings would be
applied to other persons under similar cir-

cumstances and conditions. Harvey Coal &
Coke Co. V. Dillon [W. Va.] 58- S. E. 928.

In general, direct Hen la-ws have been held
constitutional, although certain extreme laws
or provisions, seeking to protect mechanics
and materialmen, have been held unconsti-
tutional. Prince v. Neal-Millard Co., 124 Ga.
884, 53 S. E. 7&1. Civ. Code 1895, § 2801,

subsec. 2, as amd. by Acts 1897, p. 30, and
Acts 1899, p. 33, creating a lien for material-
men, does not deny impartial and complete
protection to property; Id. The require-
ment of a bond from a plaintifC seeking to.

restrain condemiiatlon proceedings, before
granting the injunction, while requiring none
from the defendant, does not deny to the plain-

tiff equal protection of the laws. Columbia
Water Power Co. v. Nunamaker [S. C] 53 S.

E. 996. Code § 2485, making a mine oper-
ator, who takes coal from adjoining land
without permission, liable in double damr
ages, does not deny equal protection of the
laws. Mier v. Phillips F'uel Co. [lowaj 107

N. "W. 621. Rev. St. 1899, | 8012, giving

additional damages and attorney fee, in case
of vexatious refusal by an insurance company
to pay a loss, does not deny equal protection

of the laws. Keller v. Home Life Ins. Co.

[Mo.] 95 S. W. 903: Williamson 'v. Liverpool
& London & Globe Ins. Co. [C; C. A.] 141 F.

54. New actions to recover penalties against
administrators in certain cases being ren-

dered impossible by the repeal of Gen. St.

1902, § 324, Act July 6, 1905 (Pub. Acts 1905,

p. 413, c. 217), limiting the recovery therein,

did not deprive, of equal protection of the

laws,, plaintiffs in pending suits under § 324.

Atwood V. Buckingham [Conn.] 62 A. 616.

Laws N. M. 1908, p. 51, c. 33, making certain

restrictions on actions for nersonal Inlnrles

or death, does not deprive any one of the

equal protection of the laws, as It affects all

alike, except in cases where the wrongdoers
cannot be reached, by process within the ter-

ritory; Buttron v. El Paso Northeastern R.

Co. [Tex. Ciy. App.] 15 Tex. Ct Rep.. 339, 98

S W 676. Municipal Court Act of
:
New York

City (Laws 1902, p. 1494, c. 580, § 12 [7]), as

amd. by Laws 1904. p. 1429. o. 598, providing
for rotation of the justices of the court, etc.,

does not deny, equal protection of the laws.
Sakolski v, Schenkel, 98 N. Y. S. 190.

16. Commonwealth of Kentucky v. Pow-
ers, 139 P. 452.

17. Held that the provisions of Code Cr.
Proc. 1895, art. 378, for the impaneling of
grand jurors, and the procefedlngs thereunder
in this case, did not show discrimination.
Thomas v. State [Tex. Cr. App.] 16 Tex. Ct.
Rep. 535, 95 S. W. 1069.

18. Laws 1904, c. 432, regulating the keep-
ing of employment agencies in first and sec-
ond class cities, does not violate Const. U. S.

amd. 14; guarantying equal protection of the
laws, because It applies only to cities of the
classes specified. People v. Warden of Pris-
on of New York, 183 N. Y. 223, 76 N. E. 11,

19. Georgia R. & Banking Co. v. Wright
[Ga.] 54 S. B. 52. The General Assembly not
being required by the constitution to tax
shares of stock in domestic corporations,
where the property of such corporations is

taxed, the failure to tax such shares while
taxing those of foreign corporations is not
a denial of Impartial and complete, protec-
tion of property or of equal protection of the
laws. Id.

20. McGuire v. Chicago, etc., R. Co. [Iowa]
108 N. W. 902. Equal protection of the laws
is not denied a foreign meat packing house
by the tax imposed on its local business
under N. C. Pub. Laws 1903, o. 247, although
persons selling meat packing house products,
hut not doing a meat packing business at the
same local points, are not taxed (Armour
Packing Co. v. Lacy, 200 U. S. 226, 50 Law. Ed.

) nor are such meat packing houses denied
equal protection because houses packing veg-
etables and the like are not included in the
same classification and subjected to the same
tax (Id.). The failure to directly tax shares
of stock in domestic corporations whose
property is located in the state, while levy-
ing a direct tax upon shares of stock in for-
eign corporations, whose property is outside
of the state, belonging to citizens of the
state,. Is not a denial to the holder of the
foreign shares of the equal protection of the
laws (Georgia R. & Banking Co. v. Wright,
124 Ga, 596, 53 S. B. 251), nor is the policy
of the state. In the administration of the
law taxing corporations, such as to deny the
plaintiff the equal protection of the laws
(Id.). Laws 1898, c. 23, § 13, p. 69 (§ 3580;

Gen. St, 1901), limiting to 60 days the time
within which fraternal beneficiary associa-
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lations made by the railroad commissioners of Florida to prevent unjnst discrimina-

tions, being deemed prima facie reasonable and just, in the absence of any showing

to the contrary, their enforcement will not, of itself, deprive any railroad company

of the equal protection of the laws.^^

§ 11. Pnvileges and immunities of citizens.^^—Those sections and amend-

ments of the Federal constitution, guaranteeing the civil rights of the citizens of the

several states and the United States, operate only on discriminations by the states

in their sovereign capacity, and not upon the acts of individuals,^^ but the mere fact

that state officials fail to do their duty and do not apply an act to some persons sub-

ject to its provisions does not make it unconstitutional as to others ;^' and the rights,

privileges, and immunities, which the fourteenth amendment and statutes for its

enforcement were designed to protect, are such as belong to citizens of the United

States as such, and not as citizens of the state.^° The right of suffrage was not

conferred by the fourteenth amendment. ^° The legislature can raise the age of

competency to contract marriage, though such enactment might deprive persons

of a privilege or right which they enjoyed before,^' and a divorce may be legally

declared to constitute a disqualification to the right to receive a license and con-

tract a second marriage within a reasonable time.^* A corporation is not a citizen

within this section, and a state may discriminate against foreign, and in favor of

domestic, corporations, in the imposition of license taxes. ^° The sale of intoxicating

liquors as a beverage is not a privilege guaranteed to citizens of the United States,^"

tions may appeal from a judgment, con-
strued and held not to deny such associa-
tions equal protection of the laws. Sons &
Daughters of Justice v. Swift [Kan.] 84 P.
984. Hence the property of a mutual insur-
ance company and the equitable interests of
its members are within the constitutional
guaranty. Huber v. Martin [Wis.] 105 N.

W. 1031.
21. State V. Atlantic Coast Line R. Co.

[Pla.] 41 So. 705.

22. See 5 C. L. 635.

23. Georgia R. & Banking Co. v. Wright,
124 Ga. 596, 53 S. E. 251.

Do not abridge privilegres, etc.: Act Apr.
4, 1905 (Acts 1905, p. 321, c. 150), requiring
the separation of white and colored passen-
gers on street cars, is a proper police regu-
lation. Morrison v. State [Tenn.] 95 S. W.
494. Daws 1903, c. 139, p. 644 (Cobbey's
Ann. St. 1903, § 2375g' et seq.), to prevent
and punish the desecration of the United
States flag. Halter v. State [Neb.] 105 N. W.
298. The refusal to appoint an applicant
named executor in a will to act as such is not
a denial of a privilege or immunity in vio-

lation of Const. U. S. art. 4, § 2. In re Mul-
ford, 217 111. 242, 75 N. E. 345. A statute
making it unlawful to refuse admission to, a
place of public amusement to persons of full

age presenting admission tickets is not a
deprivation of civil rights under Const. U. S.

amd. 14, or Const. Cal. § 1. Greenburg v.

Western Turf Ass'n [Cal.] 82 P. 684.

Abridgement of privileges, etc.: Daws
1905, p. 130, c. 66, for licensing plumbers,
violates Const. V. S. art. 14, § 1, as affecting

the privileges and Immunities of citizens.

State V. Smith [Wash.] 84 P. 851. Daws 1905,

pp. 372, 373, requiring a license tax for ped-
dling goods "after shipment to the state,"

discriminates against goods manufactured in

other states, impairing the privileges and
Immunities of citizens of the several states.

contrary to Const. U. S. art. 4, § 2. Bacon v.
Docke [Wash.] 83 P. 721.

24. Iowa Mut. Tornado Ins. Ass'n v. Gil-
bertson [Iowa] 106 N. W. 153.

25. Daws 1904, p. 8, c. 9, giving preference
In appointments in the public service to hon-
orably discharged soldiers, etc., is not vio-
lative of the fourteenth amendment. Shaw v.
City Council of Marshalltown [Iowa] 104 N.
W. 1121.

26. The provisions of Const, art. 7, § 1, as
amended in 1895 (Gen. Daws 1895, p. 7, c. 3),
limiting the right of suffrage as respects
naturalized citizens, is not in conflict with
Const. U. S. amd. 14, prohibiting the abridg-
ment of the privileges or immunities of citi-

zens of the United States. State v. Webber
[Minn.] 105 N. W. 490.
27. Olsen v. People, 219 111. 40, 76 N. E. 89.
28. May 15, 1905 (Daws 1905, p. 194), pro-

hibiting remarriage of divorcees within a
certain time, infringes no constitution.al
right. Olsen v. People, 219 111. 40, 76 N. E.
89.

29. American Smelting & Refining Co. v.

People [Colo ] 82 P. 531. Statutes requiring
foreign insurance companies only to take
out licenses for their agents to do business
in the state do not controvene Const. U. S.

art. 4, § 2, entitling citizens of one state to
all the privileges and immunities of the sev-
eral states. Commonwealth v. Gregory [Ky.]
89 S. W. 168. Daws 1899, p. 409, No. 255, to
prevent trusts, monopolies, and combinations,
and providing for the revocation of the cer-
tificate of any foreign corporation violating
the act, does not abridge the privileges and
immunities of citizens. Attorney General v.

A. Booth & Co. [Mich.] 12 Det. Deg. N. 991,
106 N. W. 868.

30. State V. Richardson [Or.] 85 P. 225.
Tex. Rev. Civ. Stat. 1895, art. 5060, I, does not
deny liquor sellers the privileges and im-
munities of citizens, because producers of
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and the right to hold a public office or to be employed by the state in any capacity

is not a privilege.'^

§ 13. Grants of spedai privileges and immunitiesj class legislation.^^—Wheth-

er or not express classifications are reasonable, or unjust and arbitrary, generally

arises with reference to whether statutes infringe the provisions against local and

special laws. This question is elsewhere treated.'^ Classification is essential to dis-

crimination.^* In enacting police regulation, if a classification made is usual, prac-

tical, and reasonable, that is sufficient." The fourteenth amendment or any similar

prorision in a state constitution, is satisfied if all persons similarly situated are

treated alike,^* and there is no manifest intent to discriminate in favor of a par-

ticular class to the exclusion of others similarly circumstanced,^^ and the provisions

domestic wines are exempted from the tax
and bond while such wines are in their

hands. Cox v. Texas, 202 U. S. 446, BO Law.
Ed. —. Code 1892, § 1604, making it a mis-
demeanor to act as agent for either party in

effecting an unlawful sale of liquor in any
territory where prohibited, does not discrim-

inate between citizens of the state and of

any other. Hart v. State [Miss.] 39 So. 523.

31. Shaw V. City Council of Marshalltown
[Iowa] 104 N. W. 1121.

32. See 5 C. L. 636.

33. See Statutes, 6 C. Li. 1520.

34. State V. Niles [Vt.] 62 A. 795. The
discrimination in favor of nonresident hunt-

ers, by Acts 1896, p. 74, No. 94, as amd. by
Acts 1898, p. 84, No. 108, in requiring li-

censes of them for killing deer, is justified

by the fact that they acquire a qualified

property in the carcass, while the resident

hunter who kills without a license acquires

no property. Id. Acts 1902, p. 98, No. 90, §

21, prohibiting the sale of intoxicating liq-

uors except as prescribed, but permitting the

sale of cider by farmers by the barrel, does

not violate Const. U. S. Amd. art. 14, nor

Const. Vt. c. 1, art. 7, prohibiting advantages

to any particular class. State v. Hazelton

[Vt.] 63 A. 305. 2 Acts 1871-72, p. 496, c.

976, S 11, providing that no person except

certain tavern keepers In the district of

Highlands should sell liquor without a li-

cense, did not confer special rights, the ex-

ception being.to protect tavern keepers oper-

ating under existing licenses. Common-
wealth V. Petri [Ky.] 90 S. W. 987. Laws
1905, vol. 23, p. 256, c. 149, for licensing per-

sons' to make small loans and charge inter-

est in excess of legal rate, is not unconsti-

tutional because it discriminates in favor of

persons making loans not exceeding $100 and

against those making larger loans (State v.

Wickenhoefer [Del.] 64 A. 273), nor because

§ 8 provides that the act shall not apply to

any national or state bank, or to any trust

company organized under the state laws

35.' State v. Calloway [Idaho] 84 P. 27.

Kev. St. 1899, § 2358, making it a misde-

meanor to' receive more than 2 per cent per

month interest, whereas the general statute

allows only 8 per cent per annum, does not

arbitrarily divide usurers into criminal and

noncriminal classes, violative of Const, art.

4 § 53 prohibiting special privileges, etc.

Ex parte Berger, 193 Mo. 16, 90 S. W. 759.

36. Acts 1887, p. 13, § 1 (Burns' Ann. St.

1901, § 7065). requiring employers engaged in

manufacturing iron, steel, lumber, etc., to
pay its employes in money once in two
weeks, operates upon all persons within the
class named, and does not violate Bill of
Rights, § 23, prohibiting special privileges,
etc. Seeleyville Coal & Min. Co. v. McGlos-
son [Ind.] 77 N. E. 1044. There is no war-
rant in the legislation providing for intra
and extra urban railways for the theory of
classification of municipal and interurban
passengers on any basis which would dis-
criminate in favor of one as against the
other with respect to rights of transfer on
railways within the city limits; on the con-
trary, within the city limits urban and inter-
urban passengers have precisely the same
rights as to transportation. City of- Cin-
cinnati V. Cincinnati St. R. Co., 3 Ohio N. P.
(N. S.) 489. Act Ark, Apr. 23, 1891 (Sand.
& H. Dig. §§ 493-496), which provides that
notes given in payment for any patented ar-
ticle be executed upon a certain printed
fprm to be valid, is an unconstitutional dis-
crimination. Ozan Lumber Co. v. Union
County Nat. Bank [C. C. A.] 145 F. 344. A
municipal ordinance which prohibits the ad-
mission of any person, other than the pro-
prietor or his family, into a place where
liquors are sold, during the time when it is

required to be kept closed, which applies to
all such places alike, is not class legislation.
State V. Calloway [Idaho] 84 P. 27.

37. State V. Richcreek [Ind.] 77 N. E. 1085.
Act 1905, to establish a graded school in
Kernersville (Laws 1905, p. 30, c. 11), con-
strued as directing the construction of one
school, in which the children of the differ-
ent races are to be taught in separate build-
ings and by separate teachers, and hence
does not discriminate, contrary to Const, art.

9, § 2 (Lowery v. Kernersville School Trus-
tees, 140 N. C. 33, 52 S. B. 267), and the erec-
tion of, a necessary school building for a
large number of white children is not a dis-
crimination against the much smaller num-
ber of colored children, for whom an ample
building has been supplied (Id.); but so far
as It is the purpose of the act to empower
the use of all public school funds for the
white school, it violates Const, art. 9, § 2,

prohibiting discrimination between the races
(Id.). Pen. Code § 272 (St. 1905, p. 759, c. 568),
making it a misdemeanor to employ, or per-
mit the use of, any child under 16, in singing,
playing musical Instruments, rope walking,
etc., but excepting their employment as sing-
ers in churches, schools, etc., is not objec-
tionable for nonuniformity and discrimina-
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of a restrictive act are open alike to all citizens who bring themselves within its

terms.'*

LiceiiseSj and p-i^vilege and occupation taxes^^ are unassailable unless raising

invidious distinctions.**

tion between children over and above that
age (Ex parte Weber [Cal.] 86 P. 809), nor
does it maice an unfair discrimination in
favor of their employment as singers or mu-
sicians in churches, schools, etc. (Id.). Act
July 1, 1905 (Laws 1905, p. 320), § 3, requir-
ing' certain qualifications to take a dental ex-
amination, does not violate Const. 1870, art. 4,

§ 22, prohibiting special privileges or immuni-
ties (Kettles V. People [111.] 77 N. B. 472), nor
does § 5 confer special privileges or immuni-
ties in providing that regular physicians or
surgeons may extract teeth, and dental stu-
dents may perform operations under the su-
pervision of competent instructors in a den-
tal school (Id.). Acts 1903, p. 255, c. 145, for
the improvement of highways at the cost of

the property benefited, as construed, does not
grant special privileges to any citizen or
class. Spaulding v. Mott [Ind.] 76 N. E. 620.

Code i 2485, making a mine operator, who
takes coal from adjoining land without per-
mission, liable in double damages, does not
violate Const, art. 1, § 6, prohibiting special

privileges or immunities. Mier v. Phillips

Fuel Co. [Iowa] 107 N. W. 621. Laws 1899i
c. 4730, p. 119, regulating the descent of

homesteads and the widow's interest there-
in, does not conflict with the state constitu-

tion or the fourteenth amendment by abridg-
ing the privileges and immunities of one
class for the benefit of another. Saxon v.

Rawls [Fla.] 41 So. 594. Laws Or. 1905, pp.

41, 47, c. 2 (local option law), as it does not
grant any special privileges or immunities,

though when put into operation it may deny
some persons the right to sell liquors for-

merely enjoyed, does not violate Const, art. 1,

§ 20, prohibiting such privileges, etc. State

V. Richardson [Or.] 85 P. 225. Acts 1905, p.

873, c. 410, prohibiting the sale of nontrans^

lerable railroad tickets by unauthorized
agents, is not a special privilege to railroad

companies, contrary to Const. -art. 11, § 8

(Samuelson v. State [Tenn.] 95 S. W. 1012),

nor is Sess. Laws 1905, p. 376, c. 180, for a
similar purpose, open to that objection (In

re O'Neill, 41 Wash. 174, 83 P. 104).

Class legislation: Laws 1905, p. 286, sub-
jecting the salaries and wages of officers of

counties, cities, etc., to garnishment, is class

legislation, as it discriminates against certain

municipalities and officers of the same class.

Badenoch v. Chicago [111.] 78 N. E. 31. The
tax imposed on the gross receipts of railroad
companies by Sess. Laws 1905, p. 336, c. 141,

if regarded as an income tax, is invalid as
class legislation. Galveston, etc., R. Co. v.

Davidson [Tex. Civ. App.] 15 Tex. Ct. Rep.
274, 579, 93 S. W. 436. Laws 1905, c. 62, § 124,

p. 122, so far as it requires the county treas-

urer to pay over to cities organized under
the general law interest and penalties on
school taxes, is an unjust and arbitrary dis-

crimination in favor of the tax payers in

such cities and against those of other taxing
districts, and invalid as class legislation.

State V. Mayo [N. D.] 108 N. W. 36.

Not class legislotion: Act Apr. 23, 1903

(P. L. 274), for the control and treatment
of dependent and delinquent children. Com-
monwealth V. Fisher, 213 Pa. 48, 62 A." 198.
Act Apr.. 23, 1903, P. L. 274, relative to trial
of juvenile offenders. Comm.onwealth v.
Fisher, 27 Pa. Super. Ct. 175. - Sess. Laws
1903,- c. 16, p. 27, forbidding the sale by an
itinerant vendor without license, excepting
certain articles, and making no distinction
between domestic and foreign made articles.
Territory v. Russell [N. M.] 86 P. 551. Gen.
Acts 1903, p. 320, § 9, authorizing an entry
on land to make a preliminary survey of a
proposed railway line, etc. State v. Simons
[Ala.] 40 So. 662. Laws 1903, c. 139, p. 644
(Cobi>ey's Ann. St. 1903, § 2375g et seq.),
to prevent the desecration of the United
States flag. Halter v. State [Neb.] 105 N. W.
298. Municipal Court Act of New York City
(Laws 1902, p. 1494, c. 580, § 12 [7]), as amd.
by Laws 1904, p. 1429, c. 598, in providing for
rotation of the justices, does not operate as
class legislation. Sakolski v. Schenkel, 98
N. T. S. 190. Pub. Acts 1883, p. 31, No. 39,
as amd. by Acts 1887, p. 102, No. 93, and Pub.
Acts 1899, p. 262, No. 231, for the organiza-
tion of water power companies, is not void aa
class legislation, because § 14 imposes a
specific tax on such corporations, though
such a privilege is not offered other similar
corporations. Bird v. Arnott [Mich.] 108 N.
W. 646. Section 6601, providing that judg-
ments either before a justice of the peace
or in the court of common pleas under the
forcible entry and detainer chapter "shall
not be a bar to any further action brought
by either party," is not class legislation and
unconstitutional because in the Interest of
landlords, and should be liberally construed.
Laver v. Canfield, 7 Ohio C. C. (N. S.) 389.
Act Apr. 4, 1905 (Acts 1905, p. 321, o. 150),
requiring the separation of white and color-
ed passengers on street cars, is a valid po-
lice regulation and not arbitrary class legis-
lation, in violation of Const, art. 11, § 8.

Morrison v. State [Tenn.] 95 S. W. 494. Acta
29th Leg. p. 128, c. 90, authorizing confisca-
tion of flsh and oysters unlawfully sold and
held, is not void as class legislation because
takers of shrimps are not included in the
forfeiture clause. Raymond v. Kibbe [Tex.
Civ. App.] 15 Tex. Ct. Rep. 988, 95 S. W. 727.

38. The provisions of Acts 1905, p. 182,
c. 109, § 2, providing that the real estate, fur-
niture and fixtures of a bank shall not con-
stitute more than one-third of Its capital,
does not conflict with Const, art. 1, § 23; pro-
hibiting privileges or immunities. State v.
Richcreek [Ind.] 77 N. E. 1085.

39. See 5 C. L. 636.
10. Acts 1904, p. 71, 0. 76, and an ordi-

nance enacted in pursuance thereof, impos-
ing privilege taxes upon persons loaning
money upon personal securities, etc., is class
legislation. Rodge v. Kelly [Miss.] 40 So.
652. Aots 1904, p. 58, c. 76, Imposing a privi-
lege tax on money lending on personal se-
curities of certain kinds,, deprives of prop-
erty without due process of law In arbitra-
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Taxation.*^—The subjects of taxation may be classified so long as the classifica-

tion is reasonable.*^

Regulations of biisiness, trades, and frofessions,^^ are upheld, unless unfairly

oppressive of particular individuals or classes.*'' In the exercise of the police power

the legislatiire may regulate and ccntrol the carrying on of business which may be

injurious to the public if not properly conducted, or may prohibit business essentially

injurious,*^ and may discriminate between classes of business, when the discrimina-

tion is based on a reasooiable distinction involving the public welfare, and the stat-

ute is made applicable to all who come within the limits of the classification.*' Con-

ditions may be imposed upon unincorporated associations which are not imposed

upon corporations engaged in the same business, unless the distinction made is uri-'

reasonable.*' The absolute prohibition of unincorporated associations and individu-

als from engaging in the building and loan business does not create a monopoly, so

long as the business is open to all corporations complying with reasonable regula-

tions.*'

Railroad companies-'' may be burdened with special duties and liabilities.""

rily fixing- the basis of the tax on the kind of,

securities. Hyland v. Sharp [Miss.] 41 So.

264.
41. See 5 C. L. 636.

4S. Darnell V. Meraphia tTenn.] 95 S. "W.

816. The fourteenth amendment was not
designed to prevent the classiflcatlon of

property for purposes of taxation. Michi-
gan Cent. R. Co. v. Powers, 201 U. S. 302, 50

Law. Ed. ; Darnell v. Memphis [Tenn.] 95

S. W. 816. The legislature may classify and
subclassify property for direct taxation, to

the extent of distinguishing differences .rea-

sonably requiring special treatment to pro-

mote the requirement of uniformity. Chicago
& N. W. R. Co. v. State [Wis.] 108 N. W. 567.

Where shares in domestic corporations are
indirectly' taxed through the taxation of

their property, and the shares of stock in

foreign corporations, -whose property cannot
be reached, are taxed directly, there is no
arbitrary classiflcatlon of shares in a foreign
corporation for taxation in the state. Geor-
gia R. & Banking Co. v. Wright, 124 Ga. 596,

53 S. E. 251. The discrimination made in

Sess. Laws 1902, p. 73, c. 3, § 65, whereby
some foreign corporations are required to

pay a higher rate per share of stock as an
annual license tax, is not invalid, the classi-

fication being reasonable. American Smelt-

ing- & Refining Co. v. People [Colo.] 82 P. 531.

43, See 5 C. L. 636.

44. Where the legislature has power to

regulate a business, It can provide against

the injurious consequences Inherent in the

cdtoduct thereof, may detennine the neces-

sary means thereto, and its action is final,

unless H Imposes such arbitrary restrictions

as are foreign to the legitimate purposes

sought to be accomplished (State v. Cary, 126

Wis. 135, 105 N. W. 792), and a large discre-

tion is vested in the legislature for these

purposes (Id.). The legislature has the right

to prescribe the charge to be made for a pub-

lic servlcs if it be a sum sufllcient to afford

a reasonable compensation. City of Madison

V. Madison Gas & Elec. Co. [Wis.] 108 N. W.
65. The state may regulate and restrain the

right to conduct a bankine- business. State

V Richcreek [led.] 77 N. E. 1T)8B. Congress

can regulate the practice of medicine and
surgery in the District of Columbia, and
Act Cong. June 3, 1896, 29 Stat, at L. 198, c.

313, creating a special tribunal and investing
it Tvith power of revocation of licenses for
sufficient cause, is valid. Czarra v. Medical
Sup'rs, 25 App. D. C. 443. The employment
of fraud or deception in passing the examina-
tions,, chronic inebriety, practice of criminal
abortion, or conviction involving moral turpi-
tude, is sufficient cause. M. A munici-
pal ordinance, prescribing that the rate of
wages for laborers on work done by contract
for the city in street improvement shall not
be less than a fixed sum for a day's work of
eight hours, is constitutional. Gies v. Broad,
41 Wash. 448, 83 P. 1025. Laws 1903, p. 68,
0. 55, prohibiting the business of barbering
on Sunday, does not violate Const, art. 1, §

12. or the fourteenth amendment, prohibiting
the granting to any citizen, etc., of privileges
or immunities. State v. Bergfeldt, 41 Wash.
234, S3 P. 177. An ordinance prohibiting the
running of any street car not provided with
an automatic fender, made by a certain com-
pany, or some other equally as good approv-
ed by the common council, was void for
nonuniformity and arbitrary discrimination
in favor of some manufacturers and against
others. City of Elkhart v. Murray, 165 Ind.
304, 75 N. E. 593.

45, 46. Brady v. Mattern, 125 Iowa, 158,
100 N. W. 358.

47.' The provisions of Acts 29th Gen. As-
sem. p. 45, c. 77, regulating the conduct of
unincorporated buUding and loan associa-
tions, and requiring a deposit with the au-
ditor of state, etc., are not unreasonable and
do not render the act repugnant as class
legislation (Brady v. Mattern, 125 Iowa, 158,
100 N. W. 358), nor does the fact that it is im-
.possible for some persons or associations
to engage In the business, under the con-
ditions, render the act unconstitutional as
conferring a monopoly (Id.).

48. Brady v. Mattern, 125 Iowa, 158, 100
N. W. 358.

49. See 5 C. L. 636.

50. Acts 27th Gen. Assem. p. 33, c. 49,

amending Code § 2071, making every railway
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Insurance.^''-

Liquor traffic.^'^—Liquor laws must not discriminate."^

Relations of master and servant.^'''

Criminal laws and procedure."'^—The legislature may classify crimes and pen-

alties according to terms of imprisonment;*"

Civil remedies and proceedings^'' may be regulated if arbitrary classes are not

created."^

§ 13. Laws impairing the obligations of contracts, including state or m,unic-

ipal contracts/" corporate charters or franchises/" and public service franchises/^

corporation liable for Injuries to a servant
caused by the negligence of a fellow-serv-
ant, etc., operates uniformly on all such cor-
porations, which constitute a proper subject
of classification. McGuire v. Chicago, etc.,

R. Co. [Iowa] 108 N. W. 902.
51. See 3 C. L. 764, n. 4-8.

62. See 5 C. L. 637.
53. Acts 1902, p. 98, No. 90, § 21, discrimi-

nating against farmers and manufacturers
of other, states as to the sale of cider, is un-
constitutional as to such provisions. State v.

Hazelton [Vt.] 63 A. 305.

54. See 5 C. L. 637.
66. See 3 C. L. 765, n. 17-21.

56. Pen. Code § 246, inflicting the death
penalty for assaults with a deadly weapon,
etc., by life convicts, is based upon a valid
classification and does not deny equality to
such convicts. Ex parte Finley [Cal. App.]
81 P. 1041.

67. See 5 C. L. 637.

58. The allowance of a reasonable attor-
ney fee in a statute for the foreclosure of
a lien against real estate for an assessment
for street improvement is valid. Acts 1901,

p. 534. c. 231, sustained in that respect.
Shirk V. Hupp [Ind.] 78 N. B. 242, afg. Dowell
v. Talbot Paving Co., 138 Ind. 675, 688, 38 N.

E. 389; Railroad Co. v. Fish, 15S Ind. 633, 535,

60 N. E. 270.

50. See 5 C. L,. 63".

State eontracts: An exemption from exe-
cution is not a contract between the state

and the judgment debtor, which the state is

prohibited from impairing by subsequent
legislation. Myers v. Moran, 99 N. Y. S. 269.

Act May 3, 1901 (Laws 1901, p. 262), providing
for a call for OTitstandiug state bonds for

payment and making them invalid if not
presented within a limited time, did not im-
pair the obligation of contracts, though there
was no authority for a peremptory call when
the bonds were issued. Tipton v. Smythe
[Ark.] 94 S. W. 678. Laws 1905, c. 5384,- pre-
scribing the powers and duties of the board
of control of the state educational Institu-
tions, etc., does not impair the obligation of

the contract of Laws 1870, o. 1766, p. 45, and
amendatory acts, in accepting congressional
grants for educational purposes. State v.

Bryan [Fla.] 39 So. 929. The charter of a
public educational institution is not such a
contract as the state' cannot impair by a
subsequent repeal of the statute under which
it was organized. State v. Irvine [Wyo.] 84

P. 90. Act No. 315, L. A. 1901, incorporating
the public school of the village of Jerome,
etc., does not impair the obligation of any
contract, by transferring to the new district

some of the property of the old ones from

which it was formed. Attorney Genera.1 v.
Lowrey, 199 U. S. 233, 50 Law. Ed. . The
Wyoming Agricultural College was incor-
porated by Act Jan. 10, 1891 (Acts 1890-91,
p. 373, c. 92), and the legislature could re-
peal that act by Act Feb. 7, 1905 (Laws 1905,
p. 8, c. 10). State v. Irvine [Wyo.] 84 P. 90.
Act July 6, 1905 (Pub. Acts 1905, p. 413, c.

217), limiting the amount recoverable in an
action to enforce a penalty against an ad-
ministrator under Gen. St. 1902, § 324, does
not impair any contract, as no one had any
contract relation with the state under that
general law. AtWood v. Buckingham
[Conn.] 62 A. 616. A statute providing for
the payment in cash of past due state bonds
which were made receivable in payment of
the purchase price of real estate bank lands,
does not impair the obligation of contracts,
since there can be no higher method of dis-
charging a past due obligation than by pay-
ment in money. Tipton v. Smythe [Ark.] 94
S. W. 678. Act May 3, 1901 (Laws 1901, p.
263), calling in for payment bonds made re-
ceivable by Kirby's Dig. § 4866, in payment
of such lands, held valid. Id. Act 27th Leg.
p. 6, c. 4, § 11, providing for suits to recover
certain lands held under Spanisli or Mexican
governntent claims, does not impair the obli-
gation of contracts as evidenced by the con-
firmation act of Feb. 10, 1852. Sullivan v.
State [Tex. Civ. App.] 15 Tex. Ct. Rep. 234,
95 S. W. 645. A contract between the state
and a railway company was created by Mich.
Laws 1855, p. 305, § 9, that the company
should pay a certain tax in lieu of all other
taxes except penalties, when accepted by the
company, which made large expenditures and
completed its road under the terms of the
act. Powers v. Detroit, etc., R. Co., 201 U. S.
543, 50 Law. Ed. . The obligation of such
contract could not be impaired by the Im-
position of any other tax. Id.
Municipal contracts; The power of the

state to alter or destroy subordinate munic-
ipalities cannot be so exercised as to impair
the obligation of a contract of such munic-
ipal corporations. Smith v. Walker [S. C.J
54 S. E. 779; Graham v. Folsom, 200 U. S.

248, 50 Law. Ed. —. Const. 1895, art. 7, |

11, as amended Feb. 23, 1903 (24 St. at
Large, p. 3), abolishing certain townships, is

void as against bonded debts previously
created, and Act Feb. 21, 1906 (25 St. at
Large, p. 309), for the adjustment and pay-
ment of such debts, is constitutional. Smith
V. Walker [S. C.] 54 S. B. 779. An act which
impairs the obligation of a county contract
is void. Fremont, etc., R. Co. v. Pennington
County [S. D.] 105 N. W. 929. Laws 1899,
p. 44, c. 41, § 3, by fixing the total county
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are void.^'^—Tlie existeD.ce of a contract is essential to its obligation, and if there

is no contract there can be no impainnent.'* The constitutional limitations which

prevent the legislature from impairing the obligation of a contract do not debar it

tax rate at 8 mills on the dollar, and au-
thorizing taxes in excess of that rate for
particular purposes, makes it impossible to
raise anything for the sinking fund to pay
its bonded indebtedness, thereby avoiding
its obligation. Id. Contract rights to use
a city street or extension thereof for

n-harfage purposes, such as are protected
from impairment, held not to have been
conferred by municipal grants to construct
wharves, as against legislative change of

street grades. Mead v. Portland, 200 U. S.

148, 60 Law. Ed. . The establishment of

municipal waterworks is not an impairment
of the obligation by a municipality to give
a water company an exclusive franchise as
against "any other person or corporation."
Ii:noxville Water Co', v. Knoxville, 200 U.

S. 22. 50 Law. Ed. .

6tt. See 5 C. L. 637. Sess. Laws 1902, p.

73, c. 3, § 65, imposing an annual state li-

cense on the stock of a foreign corporation,
does not violate Const. U. S. art. 1, § 10,

par, 1, by impairing the obligation of con-
tracts. American Smelting & Refining Co.
V. People [Colo.] 82 P. 531. The repeal of

an exemption from taxation, granted in a
special charter, does not impair the obliga-
tion of a contract, as Const. 1846, art. 8, §

1, Const. 1895, art. 8, § 1, and Rev. St. p. 600,

pt. 1, c. 18, tit. 3, § 8, provide for the re-

peal or alteration of any general or special

act creating a corporation. Pratt Institute

V. New York, 183 N. Y. 151, 75 N. B. 1119.

61. See 5 C. L. 637. Contract obligations
held not to be Impaired by compelling a
street railway company to lower, at its own
expense, a tunnel under a river, where there
was no municipal stipulation to the con-
trary, but there was a statute at the time
of the construction of the tunnel, providing
that navigation should not be unnecessarily
interrupted by such tunnel. AVest Chicago
St. R. Co. v. People, 201 U. S. 606, 50 Law.
Ed. . An act conferring power upon a
city ta change the grade and line of its

streets in making necessary improvements
dees not impair the obligation of the con-
tract between the city and a traction com-
pany having a franchise therein. People v.

Geneva, etc., Traction Co., 98 N. Y. S. 719.

The reserved right to alter, amend, or re-

peal corporate charters, given by Miss.

Const. 1890, § 178, does not authorize the
impairment of contract rights acquired by
a corporation. City of Vlcksburg v. Vicks-
burg Waterworks Co., 202 U. S. 453, 50 Law.
Ed. . The legislature could not author-

ize a city to erect and maintain a system of

v.-aterworks during the term of an exclusive
franchise granted by it to a private corpora-
tion. Id. Under an act permitting a gas
company to organize by consolidating other
companies and issuing stock to the amount
of the aggregate value of the property,

franchises and rights of the consolidated

companies, such company has no contract

right to charge a rate for gas sufficient to

pay in perpetuity a profit on the original

capitalization, regardless of a depreciation

In value of the property. In re Rebocchi,
100 N. Y. S. 335. An act regulating the
price a gas company may charge is not un-
constitutional as impairing the right of
contract, providing the rate prescribed is

not so low as to deprive stockholders of a
reasonable profit. Richman v. Consolidated
Gas Co., 100 N. Y. S. 81. A water company,
organized under state law, has no right un-
der its franchise to transport the water
from any river in the state to another state
(McCarter v. Hudson County Water Co. [N.
J. Eq.] 61 A. 710); and hence an act (P. L.

1905, p. 461) passed subsequently to its or-
ganization, making it unlawful to do so,
does not impair the obligation of a contract
(Id). A franchise granted to maintain
pipes in a city's streets to supply the city
and its inliabitants with water for a term
of years is a contract which is protected
from impairment. Farmers' Loan & Trust
Co. V. Meridian Waterworks Co., 139 P. 661.
A requirement that street railway com-
panies shall issue half-fare tickets to school
children, made by Tex. Act Apr. 10, 1903, §

2, does not impair the, obligation of any
contract with a municipality as to rates,
which was made after the adoption of Tex.
Const. 1876, Bill of Rights, § 17, making
franchises subject to legislative control.
San Antonio Traction Co. v. Altgelt, 200 U.
S. 304, 50 Law. Ed. . Contract exemp-
tion from legislative regulation of rates lost
by foreclosure sale, and acquisition By an-
other company, incorporated since the adop-
tion of Tex. Const. 1876, Bill of Rights, i

17, making all franchises and privileges
subject to legislative regulation. Id.

62. See 5 C. L. 637. The property of a
mutual insurance company and the equitable
interests of its members are within the con-
stitutional guaranty of nonimpalrment of
contracts. Huber v. Martin [Wis.] 105 N.
W. 1031.

63. Even if the trustees of , the Florida
Agricultural College made an agreement
with the municipality of Lake City or with
the donors of lands and money, for the lo-
cation of the college there, that would not
pieclude the legislature from removing it

in their discretion. Laws 1905, c. 5384,
therefore valid. Sta.te v. Bryan [Fla.l 39
So. 929.

IVhat Is a contract! Mere "understand-
ings" cannot stand in the way of the exer-
cise of legislative authority in regulating
municipal affairs, so as to substantiate a
claim of impairment of contract School
City V. Forrest [Ind.] 78 N. E. 187. Acts
1903, p. 193, c. 102 (Burns' Ann St. Supp.
1905, § 49S3h et seq.), creating a library
board in certain cities, is constitutional.
Id. A license is a mere permit to do some-
thing which would be unlawful without it,

and is not a contract and conveys no vested
right (Littleton v. Burgess [Wyo.] 82 P.
864; Borck v. State [Ala.] 39 So. 680), hence
statutes, under which licenses have been
gi anted, may be repealed without the im-
pairment of contract rights (Littleton v.
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from aJmtilling obligations due to the public."* Wliere a valid act is passed by the

legislature, it is no defense that prior to its taking effect contracts have been en-

tered into with which the law interferes.'^'^ To come within the provisions of the

Federal constitution, not only must the obligation of the contract be impaired, but

it must have been impaired by some act of tiie legislature and not by a decision of

the judicial department only,''*' a judicial decision not being a law, but merely the

evidence of what the law is."^

Burg-ess ["Wyo.] 82 P. 864), and a license to

sell liquors may be revoked for repeated
violations of the liquor law (Borck v. State
[Ala.] 39 So. 580; State v. Seebold, 192 Mo.
720, 91 S. W. 491). The board of aldermen
of a city cannot make a oontxaot for legal
serTices binding for an unlimited time and
irrevocable by their successors. City of

"Wilmington v. Bryan [N. C] 54 S. E. 543.

An assistant selected by a city attorney
in the collection of arrearages of taxes, un-
der Ivaws 1895, p. 264, c. 182, had no con-
tract that was impaired by the repeal of
that act by Laws 1897, p. 700, c. 517, rati-
fied Mar. 9, 1897. Id. The mortgagee has
no vested rig-ht in the rale ol -eirnity, plead-
ing, and practice that a borrower, seeking
relief in equity against a usurious mort-
gage, must offer to pay legal interest in ad-
dition to the principal debt (Barclift v.

Fields [Ala.] 41 So. 84), and an a<;t provid-
ing that no borrower at usurious rates sliall

be require-d to pay more than the principal
does not impair the obligation of existing
contracts [Const. 1901, § 95; Gen. Acts 1900-

01, p. 164, amending Code 1896, § 2630] (Id).

Bzemptton from taxation is a mere gratu-
ity which the state may recall at any time
without impairing the obligation of any
contract. Baltimore, etc., H. Co. v. Wi-
comico County Com'rs (Md.] 63 A. 678.

Where a railroad corporation organized un-
der the general law was exempted from
taxation (Acts 1876, p. 385, c. 242), and Code
1888, art. 23, §§ 187, 188, provided that the
purchaser of a railroad at mortgage might
organize a ne-w corporation possessing all

the immunities and privileges of the for-

mer corporation, those acts constituted no
contract with the state which was impaired
by the passage of Gen. Assessment Law
1896, p. 151, c. 120 (Code Pub. Gen. Laws,
art. 81, § 2), including such properly. Id.

The act of 1869 and Acts 1899, p. 221, c.

134, annexing territory to Memphis, but ex-
empting it from liability for the existing
debts of the city, were revocable at any
time by the general assembly. Gallo-way
V. Memphis [Tenn.] 94 S. W. 75. Held that
it T\ras the" intention of the legislature to
revoke such privileges by Acts 1905, p. 740,

c. 345, known as the "Boyle Act," provid-
ing for uniform taxation. Id. A drain com-
n-,issioner has no such contractual relations
or vested rights under the law that his du-
ties may not at any time be suspended, re-
stricted, or enlarged. Rice v. Ionia Probate
Judge [Mich.] 12 Det. Leg. N. 645, 105 N.
W. 17. Local Acts 1905, No. 364, for the lo-

cating- and establishing of drains in Ionia
county, whicli provides that it shall not ap-
jyly to any case "where a contract has been
made, does not im.pair the obligation of any
coiitract. Id.

64. C'ortelyou V. Anderson [N. J. Law] 63
A. 1095.

65. In a prosecution for violation of St.

1903, p. 155, c. 195. § 1, forbidding the use
of the arms or great seal of the common-
wealth for private advertising or commer-
cial purposes, the fact that when the act
went into effect the defendant had con-
tracts for the manufacture, sale, and de-
livery of goods bearing the prohibited device
as a trade mark, was no defense. Common-
wealth V. Sherman Mfg. Co., 189 Mass. 76,
75 N. E. 71.

66. The decision of a court changing a
prior construction of a statute does not
impair tlie obligation of a contract, contrary
to Const. U. S. art. 1, § 10. King v. Phoenix
Ins. Co. [Mo.] 92 S. W. 892. Where tax
bills were issued by a city clerk relying up-
on a decision of the Kansas City Court of
Appeals that such tax bills under Rev. St.
1889, § 1498, were valid, they did not con-
stitute contracts which were impaired by
a subsequent decision of the supreme court
holding them invalid. City of Sedalia v.
Donohue, 190 Mo. 407, 89 S. W. 386.

67. Swanson v. Ottumwa [Iowa] 106 N.
W. 9.

No Impairment! Acts 1903, p. 119, c. 94,
making trusts unlawful, etc., does not im-
pair the obligation of a contract, though
ar.plied to one formed before the enactment
of the statute, since it makes unlawful the
existence of trusts, regardless of when
formed. State v. Missouri, etc., R. Co. [Tex.]
14 Tex. Ct. Rep. 906, 91 S. W. 214. Laws
1897, p. 132, exempting beneficiary associa-
tions from the general insurance laws, did
not, as to the beneficiary of a certificate is-
sued prior thereto, violate Const, art. 3, 5
15, prohibiting the impairment of contract
obligations. W^esterman v. Supreme Lodge
K. P. [Mo.]. 94 S. W. 470. Where a mutual
benefit certificate provided that the insur-
ed should be subject to the laws of the
association subsequently adopted, a change
in the by-laws relative to payment in case
of suicide was held no impairment of con-
tract. Fraternal Union of America v. Zeig-
ler [Ala.] 39 So. 751. Laws 1905, p. 162, ;
18. prohibiting the sale of game, does not
conflict with Const, art. 2, § 15, prohibiting
the impairment of contract obligations.
State V. Heger [Mo.] 93 S. W^. 252. Contract
obligations not impaired by so much of Act
of T-'ongress Apr. 12, 1900 (SI Stat, at L.
77, 80. c. 191), f 11, as requires United States
currency at a fixed rate of exchange to be
accepted in the discharge of a certain obli-
.Eration. Serralles' Succession v. Esbri 200
U. S. 103, 50 Law. Ed. . The obllga!tIons
of an agreement to remove a dam from n
navigable Stream and to allow it to remain
open and unobstructed are not Impaired by
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Reffuhtions of remedies, merely, are enforceable,^^ provided they do not ma-

terially impair vested rights,"' but the remedies for the enforcement of a contract

are apart of its obligation/" and any repeal or change therein, which substantially

obstructs or retards the enforcement or lessens the value of the agreement, impairs

its obligation.'^ Granting a new or enlarged remedy does not impair the obliga-

tion of the contracf^

§ 14. Retroactive legislation; vested rights.''^—Save under those constitutions

a statute, enacted under the police powers
to promote drainage and autliorlzing the
construction of a dam by the very persons
making- the agreement of removal. Manl-
gault V. Springs, 199 U. S. 473, 50 I^aw.
Ed. .

Obligation Impaired : Where bonds for
the construction of a subway pledged, as
required by St. 1897, p. 498, c. 500, the tolls

for persons passing through the subway for
the payment of principal and interest, a
ccntract was created, the obligation of
which could not be impaired by a subse-
quent act reducing the tolls without violat-
ing Const. U. S. art. 1, § 10. In re Opinion
of the Justices, 190 Mass. 605, 77 N. E. 1038.

68. See 5 C. L. 638. Ky. St. 1903, § 2368,

requiring the filing of notice of an attaeli-

ment lien, is not an Impairment of the ob-
ligation of a contract, when applied to

the enforcement by attachment of a con-
tract preTiously made. Boltz v. Boaln [Ky.]
90 S. W. 593. Code 1896, § 2038, amd. by Act
Feb. 23, 1899 (Acts 1898-99, p. 37), exempt-
ing w^ges from gurnisliment to a certain
extent, is not an impairment of the obliga-
tion of contracts ma<3e after its enactment
Richardson v. Kaufman, 143 Ala. 243, 39 So.

3€8. Rev. Codes 1895, § 5848, reducing the
time for publication of notice in foreclosure
sales, applied to all subsequent foreclosures,
although the mortgage was executed before
Its enactment, and did not violate the ob-
ligation of any contract. Orvik v. Cassel-
man EN. D.] 105 N. W. 1105. The ex parte
remedy provided by Rev. Codes 1899, I 5845,,

to enjoin the foreclosure of a mortgage, did'

not impair the obligation of the contract
power of sale contained in a. mortgage exe-
cuted before its enactment. ScOtt v. Dis-
trict Ct. of Fifth Judicial Dist. [N. D.] 107
N. W. 61.

69. That the remedy may be changed at

the will of the legislature, provided the ob-
ligation of contract Is not impaired, is ele-

mentary. Gaffney v. Jones, 39 "Wash. 587,

81 P. 1058; Richardson v. Kaufman, 143 Ala.

243, 39 So. 368. A repeal or 'change of
remedies which does not substantially
diminish the value of the agreement or

seriously retard its enforcement does not
come within the constitutional Inhibition.

Harrison v. Remington Paper Co. [C. C. A.]

140 F. 385.

lilmltations : Art. 186, Const. 1898, for the
lapse of tax liens, privileges and mortgages,
securing- the payment of certain taxes, does
not violate Const. U. S. art. 1, § 10, by im-
pairment of contract obligations. Rousset
V. New Orleans, 115 La. 551, 39 Bo. 596.

Laws 1897, p. 52, c. 39, providing that after

6 years a judgment sftall cease to be a

lien or charge against the estate or person
of the judgment debtor, is not, as to a judg-

7 Curr. Law—46.

ment in tort, rendered before its passage,
an impairment of the obligation of a con-
tract. Gaftney v. Jones, 39 Wash. 587, 81 P.
1058. Act Ark. Mar. 18, 1899 (Acts 1899, p.

137, Kirby's Dig. § 5057), providing that
linimproved and uninclosed lands shall be
deemed to be in the possession of the person
paying taxes for at least 7 years, not less
than three of such payments to be subsequent
to the act, is a constitutional statute of
limitation and not objectionable as impair-
ing the obligation of contracts. Arbuckle
V. KeUey, 144 F. 276.

70. Harrison v. Remington Paper Co. [C.
C. A.] 140 F. '385.

71. G-en. St. Kan. 1889, §| 1200, 1204,
granted a creditor of a corporation an In-
dividual action against a stockholder on
suspension of business more than a year.
Laws Kan. 1898, c. 10, p. 27, repealed those
sections and substituted in place of that
action a suit in equity, which lessened the
value of contracts and rights accrued prior
thereto and tended to postpone their en-
forcement. Held an impairment of the ob-
ligation of such contracts. Harrison v.
Remington Paper Co. [C. C. A.] 140 F. 385.
The amendment by Laws 1901, p. 1326, c.

538, of Gen. Corporation Law § 15, by ex-
tendittg the provision, prohibiting a foreign
corporation not complying with the statute
from suing on a claim, to the assignee there-
of, will not apply to any action by an as-
signee, where it would operate to impair
the obligation of a contract. McNamara v.
Keene, 98 N. T. S. 860. Acts Md. 1904, p.
179, c. 101, and Acts 1904, p. 597, c. 337,
which undertake to substitute a suit In
equity in favor of all creditors and against
all stockholders for the double liability Im-
plied on stockholders by Acts Md. 1892, p.
Ib3, c. 109, and giving a direct action against
a stockholder, impair the obligations Of con-
tracts. Knickerbocker Trust Co. v. Cremen,
140 P. 973.

72. Act Mar. 2, 1903 (St. 1903, p. 67, o.

61), amending Pol. Code I 3443, so as to
provide an additional method for contest-
ing the right to purchase land, though re-
troactive, impairs no obligation of con-
tract, as it merely gives a new remedy.
Boggs V. Ganeard [C'al.] 84 P. 195. Code
Civ. Proc. § 1391, authorizing an execution
against a judgment debtor's wages, relates
to the remedy and may apply in case of
debts contracted before Its passage. Myers
V. Moran, 99 N. T. S. 269. To enlarge the
remedies of the creditors of a corporation,
or Its shareholders, impairs the obligation
of no contract. Converse v. Aetna Nat.
Bank [Conn.] 64 A. 341.

73. See 5 C. L. 638. Interpretation of
laws to determlae their retroactive character
when considered apart from questions of
validity, is trealted in Statutes, 6 C. L. 1520.
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which forbid retroactive laws/* so long as other constitutional limitations are un-

touched,'° they may be passed.'" The power to make laws recognizing the moral

claim involved in past transactions has always been recognized by the highest tri-

bunals and never held to be retroactive in the sense of constitutional inhibitions.''

Vested rights cannot be diminished.''^—There can be no such thing as a vested

right in the practice of medicine,'" and statutes authorizing a state board of medical

examiners to revoke a license to practice for felony or gross immorality violate no

constitutional provisions.*" A curative act can be effectual only to do that which

the legislature might have provided for and required to be done by prospective

legislation.*^

Taxes, licenses, and public rights.^''—The license to sell intoxicating liquors is

not a contract or vested right, but a permission which may Jje withdrawn at any

time.*^ The secretary of war has no authority to order and compel the commis-

sioners of a county to remove an established bridge over a navigable river wholly

74. Act July 6, 1905 (Pub. Acts 1905, p.

413, c. 217), providing tlie amount recover-
able in certain actions was not unconstitu-
tional because retroactive, tliere being no
inhibition of retroactive legislation in the
Connecticut constitution. Atwood v. Buck-
ingham [Conn.] 62 A. 616. Laws 1905, p.

162, § 18, prohibiting the sale of game, does
not conflict with Const, art. 2, § 15, prohib-
iting retrospective legislation. State v.

Heger [Mo.] 93 S. W. 252.

75. They must not partake of the nature
of ex post facto laws, or impair the obliga-
tion of contracts, or deprive a citizen of
property without due process of law. Whit-
lock V. Hawkins [Va.] 53 S. E. 401. As the
payment by a foreign corporation of the
fees required by Sess. Laws 1897, p. 157, c.

51, and Sess. Laws 1901, p. 116, c. 52, Is mere-
ly the bonus for the privilege of existing as
a corporation in the state, it does not re-
lieve it from subsequent taxes levied on its

business, and hence Sess. Laws 1902, p. 73,

0. 3, § 65, imposing an annual tax, is not an
ex post facto law within Const, art. 2, §

11. American Smelting & Refining Co. v.

People [Colo.] 82 P. 531. Where, at the
death of the owner of real estate, the law
gave the widow only a life estate in the
homestead, the legislature could not after-
ward pass an act giving the widow the
homestead in fee. Bailes v. Daly [Ala.] 40

So. 420. If the by-law of a corporation, in-

tended to operate retrospectively, has the
effect to annul or impair an existing ob-
ligation on the part of the corporation, it

will be held unreasonable and in contraven-
tion of law. A by-law, attempting to scale
the amount agreed to be paid to the bene-
ficiary without the member's consent, was
void. Bornstein v. District Grand LiOdge
No. 4 [Cal. App.] 84 P. 271.

76. Act 1906, providing for a general coun-
ty tax to pay bonds for the benefit of a
turnpike taxing district created under Act
1890 (Acts 1889-90, p. 674, c. 1491), is not
Invalid, though retrospective. Durrett v.

Davidson [Ky.] 93 S. W. 25. Under the Act
of 1890 no vested rights were acquired that
were violated by the act of 1896. Id.

77. Act Apr. 1904, for the relief of coun-

ty treasurers and commissioners, is not re-

troactive in violation of Const. § 28, art. 2.

State V. Gibson, 4 Ohio C. C. (N. S.) 433.

78. See 5 a L. 639. Where a right or
title has once become vested by limitation,
neither a change fixing the period of time
necessary to fix the bar, nor the repeal of
the law, can affect the rights thus vested
(Williams v. Galveston [Tex. Civ. App.] 14
Tex. Ct. Rep. 178, 90 S. W. 505), but if the
law Is repealed, or the period of time leng-
thened before the bar becomes complete, tlie

change in the rule does not Invade the prop-
erty right (Id.). Laws 1905, p. 359, curing
certain tax levies, which were defective for
not stating the purposes of the levies, does
not interfere with the vested rights of the
taxpayers, but is a valid Exercise of legisla-
tive power. People v. Wisconsin Cent. R.
Co., 219 111. 94, 76 N. B. 80. A license granted
by a board of health under Rev. Laws c.

102, §§ 69, 72, to permit one to use a build-
ing for a stable, confers no vested right of
property, and its lawful revocation does not
deprive him of any constitutional privilege.
Lowell V. Archambault, 189 Mass. 70, .75 N.
B. 65. Laws 1893, p 1387, c. 601, as amd.
by Laws 1896, p. 215, c. 272, prohibiting mar-
riage between uncles and nieces, was not
retroactive so as to invalidate a prior mar-
riage of the kind. Weisberg v. Weisberg,
98 N. y. S. 260.

79. A physician, not shown to have been
registered in Missouri, did not acquire a
vested right to practice there so as to render
him immune from punishment for violating
Acts 1901, pp. 207, 208, by merely practi-
cing there for a number of years before re-
moval to another state. State v. Davis, 194
Mo. 485, 92 S. W. 484.

80. Burns' Ann. St. 1901, § 7322, is valid.

Spurgeon v. Rhodes [Ind.] 78 N. E. 228.

81. So much of Act Mar. 17, 1906, as
amends Code, § 444, operates prospectively
only. Whitlock v. Hawkins [Va.] 53 S. B.
401. Act Apr. 18, 1899 (P. L. 57), known
as the "Curative act," and providing that
where a street has been improved by a mu-
nicipality under an invalid law or ordinance,
such improvements shall be valid, is con-
stitutional. In re Marshall Ave., 213 Pa. 516,
62 A. 1085.

82. See 5 C. L. 639.

S3. State V. Corron [N. H.] 62 A. 1044.
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within the limits of the state, and rebuild it in such a manner as to change the

course of the river by straightening the same at the point in question, thereby

throwing the channel fifty feet to the east."

Laws affecting corporations.^—The internal management of corporations,

with reference to the public and the policy of the state, may be regulated within the

reserved power to alter and repeal charters,*" although such regulations may add to

the stockholder's burden by an increase of liability, diminishing the value of the

stock, or changing the name, office, or proportion in the management of the corpora-

tion.*' In Kentucky, a university corporation organized in 1873 took its powers

subject to the right of the state, reserved under the general statute of 1856, to

alter, amend, or repeal its charter.*' In the absence of any forfeiture of a railway

company's rights, by any act or omission, congress could not derogate from its rights

in lands granted for railroad purposes after the filing of the map of definite lo-

cation.*"

Regulations of p-oce(f«7-e.'"'^There is no vested right .in a rule of evidence,"^

and the legislature can establish rules of evidence when not in conflict with the

constitution or rights guaranteed by it."^ Statutes imposing on the defendant the

burden of proving a license are constitutional."^ Acts making changes in pro-

cedure are not generally objectionable as retroactive legislation."* A party's right

84. state v. Ashtabula County Com'rs, 7

Ohio C. C. (N. S.) 469. A taxpayer can en-
join the county commissioners from car-

rying out such order, the bridge being whol-
ly within the county and having been con-
structed before congress attempted to con-
fer authority on the secretary. Id. Such
secretary cannot require the commissioners
to tear down such bridge upon the ground
that it is an unreasonable obstruction to

the free navigation of such river without
tendering compensation therefor. Id.

85. See 5 C. L. 639.

86. Hinckley v. Schwai-zschild & Sulzberg-
er Co., 107 App. Div. 470, 95 N. T. S. 357.

87. Laws 1901, p. 969. c. 354, authorizing
domestic corporations to issue preferred
stock by consent of Iwo-tliirds of the capital

stock, is valid, although when the particular
corporation was organized, authority was
given by Laws 1892, p. 1837, c. 688, § 47, to

issue such stock by unanimous consent of

the stockholders. Hinckley v. Schwarzs-
child & Sulzberger Co., 107 App. Div. 470,

95 N. Y. S. 357. Since corporations have
only, such powers as are conferred upon
them by the law-making power, and the
right to create necessarily implies the power
of regulation, the state can pass regula-
tory legislation binding on both foreign and
domestic corporations, regardless of wheth-
er the right of charter amendment was re-

served or not. McGuire v. Chicago, . etc. R.

Co. [Iowa] 108 N. W. 902. A water company
organized under St. 1882, p. 101, c. 142, en-
joyed no vested rights which gave it im-
munity from competition by a municipal
system established under St. 1905, p. 488,

c. 477. Revere Water Co. v. Winthrop [Mass.]

78 N. B. 497.

88. CarroH's Ky. St. 1903. § 555, enacted In

1893, authorizing the consolidation of cor-

porations, became, as it were, a part of the

charter of Central University as if written

therein originally. Central University of

Kentucky v. Walter's Ex'rs [Ky.3 90 S. W.
1066.

89. Walbridge V. Russell County Com'rs
[Kan.] 86 P. 473.

90. See 5 C. L. 640.
91. The legislature did not exceed its

prerogative in passing Acts 1900, p. 34, §

9, requiring proof of occupancy of settlers
on vacant public land, with the intention of
acquiring it as a homestead donation to be
filed in the land office on or before Jan. 1,

1902, as a prerequisite to the issue of a pat-
ent. Haney v. Atwood [Tex. Civ. App.] 15
Tex. Ct. Rep. 597, 93 S. W. 1093.

92. Banks v. State, 124 Ga. 15, 52 S. B.
74. Statutes giving presumptive or prima
facie weight to facts or official certificates
are valid and constitutional. Chicago Ter-
minal Transfer R. Co. v. Chicago, 217 111.

343, 75 N. B. 499. A statute providing that
the records of a county clerk's office shall
be prima facie evidence of the existence or
nonexistence of a license to practice medi-
cine is not unconstitutional as creating an
arbitrary or illogical rule of evidence. State
v. Lawson, 40 Wash. 455, 82 P. 750. The
provision of Acts 1903, p. 90, making cer-
tain acts presumptive evidence of a fraudu-
lent intent in procuring money, is not an
assumption of judicial functions by the leg-
islature. Banks v. State, 124 Ga. 15, 52 S.

E. 74.

93. State v. Lawson, 40 Wash. 455, 82 P.
750. The legislature may place the burden
of proof, by making official determinations
or certificates prima facie proof of the facts
determined or certified to, and such legisla-
tion is not a disposition of property or other
rights without a hearing. Andricus' Adm'r v.

F'lneville Coal Co. [Ky.] 90 S. W. 233. Ky.
St. 1903, § 2725, makes a certified copy of
the mine inspector's report prima facie evi-
dence Of the truth of recitals therein. Id.

94. An act making broader the right of
joinder may be made applicable to pending
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to a new trial because of the death of the presiding judge without signing a bill

ol exceptions^ under the law as it then stood, was not a vested right/^ and hence

an act aathorizing any judge of the court to allow or amend exceptions in a case

tried by the deceased judge, applied to causes pending when it took effect.
""

Statutes of limitation affecting existing rights are not invalid if a reasonable

time is given for the commencement of an action before the bar takes effect.^''

§ 15. Deprivation without due process of law, or contrary to law of the land.^^

—The fifth amendment to the Federal constitution is merely restrictive of Federal

powers, and does not apply to state legislation.'" The fourteenth amendment was

not intended to bring within Federal control everything done by the state or its

instrumentalities that is simply illegal under the state laws, but only such acts as

are violative of rights secured by the Federal constitution.^ Errors of a state court

actions In which judgment has not yet been
rendered. Gibson v. Miiler, 7 Ohio C. C.

(N. S.) 96. Act Sept. 26, 1903 .(Acts 1903,

p. 273), extending the time for registration
of judgments or decrees so as to malie them
liens on defendant's property, did not change
the rights of the parties, but gave a remedy
by execution to enforce the lien, which he
already had, and hence is not invalid as
retrospective legislation. Jefferson County
Sav. Bank v. Miller [Ala.] 40 So. 513. Laws
1903, p. 148, No. 92, providing a remedy and
procedure for collection of taxes due, even
if retrospective, is so only In validating
proceedings that might have been authorized
in advance, and does not deprive any one of

property without due process of law. Wal-
lapai Min. & Development Co. v. Teri:itory

[Ariz.] 84 P. 85.

95. Johnson V. Smith [Vt.] 62 A. 9.

06. Acts 1902, p. 44, No. 35. Johnson v.

Smith [Vt] 62 A. 9. See 19 Harv. L. R. 465.

»7. See 5 C. L. 640. Act Ark. Mar. 18,

1809 (Acts 1899, p. 117, Kirby's Dig. § 5057),

providing that unimproved and uninolosed
lands shall be deemed to be In the possession
of the person paying taxes for at least 7

years, not less than 3 of such payments to

be subsequent to the act, is a constitutional

statute of limitation and not objectionable

as retroactive. Arbuckle v. Kelley, 144 F.

276.
08. See 5 C. L. 640.

9!). Barton v. Kimmerley, 165 Ind. 609, 76

N. B. 250.

1. Owensboro Waterworks Co. v. Owens-
boro, 200 U. S. 38, 50 Law. Ed. •

. The acts

of a municipal corporation cannot be lack-
ing in the due process of law guaranteed by
the 14th amendment, if such acts would
rot be Inconsistent with such amendment.
Id. A municipal ordinance authorizing, up-
on the payment of a certain fee, the issue of
permits for the construction of ornamental
projections from btiildings into streets, con-
flicts with Const, art. 1, § 6, as it deprives ad-
joining property owners of their easements
in the streets without due process of law.
McMillan v. Klaw & Brlanger Const. Co.,

107 App. Div. 407, 95 N. Y. S. 365. While the
legislature may alter or amend the charter
of a corporation, it cannot appropriate its

property, without the consent of all its

metnbere, either to its own or to the use of

another party, even though it be a succes-

sor corporation, in the absence of some re-

served right to "do so. Huber v. Martin
[Wis.] 105 N. W. 1031. A statute enadted
durlng'the life of a mutual insurance com-
pany for the distribution of its assets, with-
out consent of its members and without any
reserved authority therefor, would offend
against constitutional limitations. Id.

t)enlal of due process] Tax Law (Laws
1897, p. 297, No. 229), % 143, as amended by
Pub. Acts 1901j p. 175, Act No. 128, aS an at-
tempt to compel one in possession to resort
to a court to restrain another from assert-
ing an unwarranted claim. O'Connor v.
Carpenter [Mich.] 13 Det. Leg. N. 231, 107
N. W. 913. The act of May 9, 18S9, P. L. 173,
relative to unused streets, etc., if fconstrued
as operating to vacate streets and vest them
in the abutting owners. Barnes v. Philadel-
phia, etc., R. Co., 27 Pa. Super. Ct. 84. Laws
1896, p. 434, 0. 246, giving the orphans' court
jurisdiction to appoint an administrator of
the estate of a person absent and unheard
of for more than 7 years. Savings Bank of
Baltimore V. Weeks [Md.] 64 A. 295. Laws
1902, p. 1249, 0. 528, making fraudulent the
sale of merchandise otherwise than in the
regular course of business, without notice,
etc. Wright v. Hart, 182 N. T. 330, 75 N.
B. 404. Laws 1902, p. 1775, c. 608, authoriz-
ing a warehouseman to refuse tp deliver
goods to the holder of the receipt, When
they are claimed by another, and exempting
him from action for conversion or in reple-
vin, unless he claims further interest-
than a storage lien. Lissner v. Cohen, 97
N. T. S. 227. Code 1887, § 3373 (Va. Code
1904, p. 1786), jmaking absence for 7 years
presumptive of death, etc., if construed With
§§ 2253, 2639 of the Code (Va. Code 1904, pp.
1160, 1352), so as to authorize administration
of the absentee's estate tn his lifetime, vi'itli-

out his knowledge and consent and without
his being a party. Selden's Bx'r v. Kennedy,
104 Va. 826, 52 S. E. 635. Laws 1905, p. 285,

authorizing the garnishment of salaries, if

construed as authorizing a judgment
against an officer in favor of a person to

whom he is not personally Indebted for the
use of another, or as reauiring the treasurer
to deposit in court the amount found due as
v.'ages, etc. Badenooh v. Chicago [111.] 78
N. B. 31. Where a person had been sentenced
to death and was placed In solitary confine-
ment for 3 months previous to execu'tion un-
der V. S. §§ 4886, 2007, but was reprieved,
and a petition for a new trial under |§ 1997,
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in the interpretation and application of the laws of the state furnish no basis for

a claim of denial of due process of law in violation of the fourteenth amendment,''

but the constitutional prohibition of the use of despotic power to deprive any per-

son of liberty without due process of law applies to the state and restrains all its

departnients.' While mere rights and privileges guaranteed by the constitution

may be waived to some extent at least,* constitutional requirements as to the mode
and manner of instituting prosecutions involving the deprivation of life and liberty,

it would seem, cannot be dispensed with by the legislature, nor waived by the ac-

cused with consent of the legislature.' The words "liberty" and "property" have

naturally and properly been given their most comprehensive signification so as to

embrace every form and phase of individual right not necessarily taken away by

some valid law for the general good." A citizen cannot be deprived of his right to

1998 vras refused -without the fixing of a
new time other than the reprieve for ex-
ecution (§ 1999), the continuance of solitary

confinement subsequent to the time first fixed

for execution was a separate severe punish-
ment to which she had not been sentenced,
and a deprivation of liberty without due
process of Jaw. Ex parte Rogers, 138 T.

961. Pierce's Wash. Code § 2208 (2 Bal-
linger's Ann. Codes & St. § 6959), providing
for the imprisonment of a dangerous insane
person acquitted of crime, is valid when con-
strued in harmony with the provisions of

the Criminal Code requiring a due conviction
before judgment, but imprisonment after ac-

quittal on the ground of insanity, without a
new arraignment and opportunity for de-

fense, is without due process of law. Brown
V. Urquhart, 139 B'. 846. Mortgage Tax Law,
Laws 1905, p.. 2059, c. 729, J 309, making
void any contract by which a mortgagor
shall agree to pay the tax, contrary to Const,

art. 1, § 6, as it interferes with the liberty

to contract. People v. Ronner, 110 App.
Div. 816, 97 N. Y. S. 550. But it does not vio-

late that provision merely because it applies

to mortgages recorded after July 1, 1905,

since all persons presenting mortgages for

•lecord thereafter are taxed. Id.

Not unconstitutional deprivation, etc.:

Burns' Ann. St. 1901, §§ 2385-2390, for the sale

of property of residents who have absented
themselves. Barton v. Kimmerley, 165 Ind.

609, 76 N. B. 250. Laws 1897, p. 1, amending
§ 18, Act 1872 (4 Starr & C. Ann. St. Supp.

1902, p. 32), prohibiting the appointment of

any nonresident as executor. In re Mulford
217 111. 242, 75 N. E. 345. St. 1903, p. 155, c.

195, I 1, prohibiting the use of the arms
or great seal of the commonwealth for pri-

vate advertising or commercial purposes.

Commonwealth v. Sherman Mfg. Co., 189

Mass. 76, 75 N. B. 71. Conn. Pub. Acts 1905,

p. 408, c. 211, regulating the sale of stocks

of merchandise in bulk. In re Paulis, 144

F. 472. Laws 1900-01, p. 110, c. 804, § 9, re-

quiring payment of the salaries of the New-
port city police commissioners out of the

city funds. Horton v. City Council of New-
port [B. I.] 61 A. 759. Gen. Acts 1903, p.

320. 5 9, authorizing an entry on land to

njafee a preliminary survey of a proposed

railway line. State v. Simons [Ala.] 40 So.

662. Laws 1901, Local Acts Mich. No. 315,

forming a new school district, did not take

the property of old districts, transferred to

it without due process of law. Attorney

General v. Lowrey, 199 U. S. 233, 50 Law,
Ed. . Laws 1900, p. 131, c. 179, giving the
park commissioners of Des Moines jurisdic-
tion for park purposes over the Des Moines
river at places when city property abuts
on the stream, etc., does not deprive other
riparian owners of property without due
process of law, contrary to Const. U. S. Amd.
14, or Const. Iowa, avt. 1, § 18. Board of Park
Com'rs of Des Moines v. Diamond Ice Co.
.[Iowa] 105 N. "W. 203, Laws 1890, p. 318,
c. 150, § 3, re-enacted In 1891, 1897 (Rev.
Pol. Code, g 2149), providing that possession
of a tax receipt shall be conclusive evi-
dence of payment of all prior taxes, con-
strued In connection with the entire act,

places the consequences of a treasurer's fail-

ure to perform his duty on him and does
not deprive the county of property without
due process of law (Const, art. 6, § 2). Har-
ris V. Stearns [S. D.] 108 N. W. 247; rvg. 17
S. D. 439, 97 N. W. 361. The construction
and operation of waterworks by a city in
competition with a company that constructed
its works under a franchise granted by the
city is not a taking of the company's prop-
erty without due process of law. City of
Meridian v. Farmers' Loan & Trust Co.,

[C. C. A.] 143 F. 67. St. 1905, p. 488, o. 477,
establishing municipal waterworks systems
in towns already supplied by private cor-
porations because of the resulting depreci-
ation in value thereof. Revere Water Co.
V. Winthrop [Mass.] 78 N. B. 497. The pro-
visions of §§ 12, 13, pp. 492, 494, that in
case of the organization of an independent
system the supplying corporation may con-
tinue in business or sell to the town, which
is required to purchase, are constitutional.
Id.

2, Accused not denied due process of law
by the holding of a state court that he
could waive his right to be present at the
trial, to the extent of consenting, through
counsel, to the private examination and dis-
charge of a juror. Howard v. Com., 200 U.
S. 164, 50'Law. Ed .

3, Brown v. Urquhart, 139 F. 846. Where
a witness who has refused to answer, on
the ground that he might thereby incrimin-
ate himself, is committed as contumacious,
the burden is upon the sheriff to show that
the commitment was legal. In re Avery C.

Low«, 3 Ohio N. P. (N. S.) 641.

4, 5. State V. Stimpson [Vt.] 62 A. 14.

6. Wright V. Hart, 182 N. Y. 330, 75 N. E.

404.
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acquire, possess, and protect property, and possess and obtain safety and happiness,

by members of a labor union inducing under claim of right of free speech, through

threats and intimidation, his customers to refrain from patronizing him.''

Due process of law.^—The fourteenth amendment to the Federal constitution

was not designed to disturb settled judicial institutions by setting up any new
criterion of what is due process of law." That is found in any kind of procedure

which is suitable and proper to the nature of the case, and sanctioned by the es-

tablished customs and usages of the courts.^" The constitutional provision avoids

all decrees operating on the rights of parties who are not given their day in court.^^'

The rules and regulations of an executive department to which the enforcement of

a law is intrusted may constitute due process of law.^'' One whose liberty or prop-

erty is interfered with in the reasonable exercise of the police power is not deprived

without due process of law.^^ The powers conferred on courts of quarter sessions

7. Jordahl- v. Hayda [Cal. App.] 82 P.
1079.

8. See 5 C. L,. 640.
9. In re O'Brien's Petition [Conn.] 63 A.

777. As to the meaning of "law of the land"
and "due process of law," all authorities
agree that they mean the same thing, and
that if they were combined to read "due
process of the law of the land," the mean-
ing would not be changed. State v. Stimp-
son [Vt.] 62 A. 14.

10. In re O'Brien's Petition [Conn.] 63 A.

777. Due process of law does not mean
merely according to the will of the legis-

lature, or of some Judicial or quasi judicial

body, upon whom it may confer authority,
but it means according to the law of the
land, including the constitution, and legislative
enactments and rules made by its authority,
so far as they are consistent with constitu-
tional limitations, and excluding all mere arbi-

trary dealings with persons or property. State
V. Chittenden [Wis.] 107 N. W. 500. Acts 1905,

c. 39, p. 401, in requiring the appointment of

the auditor by certain corporation.'* as at-

torney to accept service of process and no-
tice, does not deny due process of law. State
V. St. Mary's Franco-American Petroleum
Co., 58 W. Va. 108, 51 S. E. 865. Service by
publication upon a domestic corporation
which has failed to provide officers or agents
upon whom other service may be had con-
stitutes "due process of law." Clearwater
Mercantile Co. v. Roberts-Johnson-Rand
Shoe Co. [Fla.] 40 So. 436. Code Civ. Proc.

§ 1119, providing for serving notice of a
contested election, by a copy left at the
house where the party last resided, if he can-
not be found, is valid, such service being due
process of law. Chatham v. Mansfield [Cal.

App.] 82 P. 343. V. S. 1099, authorizing a
judgment binding on all the members of an
unincorporated association after service on
an officer, does not violate Const. U. S. Amdt.
14, as a taking of property without due pro-
cess of law. Patch Mfg. Co. v. Capeless [Vt.]

63 A. 938.

11. p'armers' Loan & Trust Co. v. Me-
ridian Waterworks Co., 139 F. 661. One of
the most familiar of the established prin-
ciples of justice involved in due process of

law is the right and opportunity for a hear-
ing to meet opposing evidence and oppose
with evidence, according to the established
principles of fair Investigation. State v.

Chittenden [Wis.] 107 N. W. 500. Where the
subject-matter involved in a judicial or quasi-
judicial proceeding is the intangible thing
denominated status, the proceedings In re-
spect thereto, requisite to a legitimate de-
termination, are the same as In a case
where the subject-matter is of a tangible
character (Id.), and in such cases the rule
applies that no one shall be condemned
In his person or property without first hav-
ing had his day in court (Id.). The im-
plied grant to the Wisconsin dental board to
determine the status of a dental college,
without any reference to notice and oppor-
tunity to be heard, does not suggest power to
proceed without notice, but implies action in
accordance with the fundamental principles
of justice. Id.

12. The regulation of the- department of
the interior that the Indian agent should
collect, under the supervision of the Indian
inspector of the Indian Territory, the per-
mits and taxes due to the Creek Nation un-
der Its laws, coixstituted due process of law
for receiving the taxes and closing the un-
lawful business of such as refused to pay
them. Buster v. Wright [C. C. A.] 135 F.
947.

13. Gen. Laws 29th Leg. p. 372, c. 153,
authorizing the prevention by injunction of
the habitual use of premises for gambling
purposes. Ex parte Allison [Tex. Cr. App.]
14 Tex. Ct. Rep. 409, 90 S. W. 492. Laws 1900,
p. 22, c. 20, amd. by Laws 1902, p. 487, c.

194, Laws 1902, p. 879, c. 317, and Laws 1904,
p. 1413, c. 588, prohibiting the possession of
game coming from without the state during
the close season. People v. Hesterberg
[N. T.] 76 N. E. 1032. Laws 1905, p. 162,
§ 18, prohibiting the sale of game. State v.

Heger [Mo.] 93 S. W. 252. Code Pub. Gen.
Laws art. 72, § 8, prohibiting the having
of oysters under a certain size, etc., though
applying to private beds. Windsor v. State
[Md.] 64 A. 288. Acts 29th Leg. p. 128, c.

90, authorizing the summary seizure and
sale of flsh sold and held without the re-
quired permit. Raymond v. Kibbe [Tex. Civ.
App.] 15 Tex. Ct. Rep. 988, 95 S. W. 727.
Acts 29th Leg. p. 128, c. 90, authorizing the
confiscation of fish sold and held without
a permit, is not void on the ground that
the flsh, when reduced to possession, are
private property. Id. Act Apr. 4, 1905 (Acts
1905, p. 321, c. 150), requiring the separation



Cur. Ijaw. CONSTITUTIONAL LAW 8 15. 721

of the peace for the disposition and care of dependent and incorrigible children

cannot be regarded as undue, processes for depriving a child of its liberty.^* The
substitution of one public use to the exclusion of other public uses is not an inva-

sion of the right of property."

Property?-^—Dominion is enjoyment, and dominion is a part of the property

right that the fourteenth amendment was intended to protect.^' A patent right is

an "exclusive right" secured by the constitution which gives it the character of

property.^' No man has any personal or property right to violate a- valid law/"

and there can be no property rights in things which cannot be put to a lawful use.""

The right to teach white and negro children together in a private school is not a

property right."^ A license is in no sense property. It is a mere temporary per-

mit to do what otherwise would be illegal/" but in New York, a liquor tax certifi-

cate issued for the purpose of carrying on the liquor traffic in connection with a

hotel, confers property rights."" A theater ticket is a mere license, subject to any

conditians appearing on the face of it, and is revocable for a violation of such

condition."* Under the California statute making a ticket of admission, when
sold, ^m irrevocable license to occupy a place in a place of amusement,"'^ such

ticket represents a right of property and is transferable, in the absence of stipula-

tions to the contrary;"" and an act prohibiting the sale thereof for a price higher

than that originally charged therefor is void as an infringement on the right of

property.^^ The right to practice the profession of medicine, once regularly ob-

tained by compliance with the law, becomes a valuable privilege or right in the

nature of property, and is safeguarded by the principles that apply in the protection

of white and colored passengers on street
cars. Morrison v. State [Tenn.] 95 S. W.
494. Sess. Laws 1905, p. 376, c. 180, prohib-
iting any one but a regularly authorized
agent to sell railroad tickets, does not de-
prive a ticket broker, previously established
In business, of property without due process
of law, but is a legitimate exercise of the
police power in prevention of frauds on
the public. In re O'Neill, 41 Wash. 174, 83

P. 104. Laws 1903, p. 185, c. 159,' S 13, pro-
hibiting the discharge of sewage into a
stream used for a public drinking supply,
without reference to distance from the in-

take, is a proper exercise of the police power.
City of Durham, v. Bno Cotton Mills [N. C]
54 S. E. 453. Inferential and consequential
damage to private property arising out of

. health laws do not violate the Federal con-
stitution. Logan v. Childs [Fla.] 41 So.

197.

14. Act Apr. as, 1903 (P. L. 274), for that
purpose, is valid. Commonwealth v. Fisher,

213 Pa. 48, 62 A. 198.

15. Board of Park Com'rs of Des Moines
V. Diamond Ice Co. [Iowa] 105 N. W. 203.

16. See 5 C. L. 641.

17. Chicago City R. Co. v. Chicago, 142

F. 844.

18. Const. U. S. art. 1, § 8. Br6ok's Case,

39 Ct. CI. 494.

19. The permit tax of the Creek Nation,

prior to the Creek agreement of Mar. 1. 1901,

was valid, and the secretary of the interior,

the Indian inspector and the Indian agent
had authority to enforce the laws provid-

ing for it, without depriving the law break-
ers of life, liberty, or property without due

process of law. Buster v. Wright [C. C. A.]
135 F'. 947.

20. Beavers v. Goodwin [Tex. Civ. App.1
14 Tex. Ct. Rep. 429, 90 S. W. 930.

21. Act Mar. 22, 1904, p. 181, c. 85, pro-
hibiting the maintenance of institutions for
such joint education, is not a deprivation
of property without due process. Berea Col-
lege V. Com. [Ky.] 94 S. W. 623.

28. State V. Seebold, 192 Mo. 720, 91 S.
W. -491.

23. Laws 1905, p 1862, c. 697, in so far
as it authorizes the' revocation of sucli a
certificate, without giving the holder an op-
portunity to be heard, is a deprivation of
property without due process of law. People
V. Flynn, 96 N. Y. S. 665, overruling 48 Misc.
169, 96 N. Y. S. 653.

24. A clause in a ticket, that, if sold by
the purchaser at the sidewalk, it would
be refused at the door, is valid and enforce-
able, where the purpose of such condition is
to prevent the traffic in such tickets by
speculators. Collister v. Hayman, 183 N.
Y. 250, 76 N. B. 20. The liberty of a pur-
chaser to sell his property is not involved
In such a condition, as the ticket may be
sold in any other place than that prohibited
by the condition, and to any other person.
Id. Laws 1895, p. 974, c. 1042, to protect
all citizens in their civil and legal rights,
does not apply to such-^a conditional sale
of a theater ticket. Id.

25 Act 1893 (St. 1893, p. 220, c. 18B).
Ex parte Quarg [Cal.] 84 P. 766.

26. Ex parte Quarg [Cal.] §4 P. 766.
27. Act Cal. Mar. 18, 1905 (St. 1905, p.

140, c. 140). Ex parte Quarg [Cal.] 84 P.
766.
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of property lawfully acquired.'^ The property of a mutual insurance company and

the equitable interests of its members are within the constitutional guaranty of

due process of law.^" One who acquired no title to pr«^rty, purporting to be

conveyed to him^ cannot be considered as deprived of his property without due

process of law by a judgment or decision declaring that he had no title.^"

lAberty^^ means the right not only of freedom from actual servitude, imprison-

ment, or restraint,*'' but the right to use one's faculties in all lawful ways,** to

live and work when he will,** to earn his livelihood in any lawful calling,*' and to

pursue any lawful trade or avocation.** The right to sell liquor is not an inherent

right of a citizen,*^ and hence to require the keeping of a saloon closed during cer-

tain hours and days does not deprive the proprietor of property \n'thout due process

of law.**

BeasonaMeness of regulations.^'

Regulations of business and occupations*" do not generally deprive of liberty or

property without due process of law,*^ but may be so restrictive of the right to

as. Czarra v. Medical Sup'rs, 25 App. D.
C. 443.

29. Huber v. Martin t"Wis.] 106 N. "W. 1031.
30. Studebaker Bros. Co. v. Mau [Wyo.] 82

P. 2.

SI. See B C. L. 642.
32. State V. Smith [Wash.] 84 P. 851; Mac-

Mullen V. Middletown, 98 N. T. S. 145; Wright
V. Hart, 182 N. T. 330, 75 N. E. 404. Act No.
50, p. 7ij 1892, which punishes criminally the
getting of money by any one In advance,
upon the representation that he will stay
and work, and leaving immediately there-
after, does not violate the provision against
Involuntary servitude. Const. U. S. amdt.
13. State v. Murray [La.] 40 So. 930. Section
7, c. 82, p. 388, Laws 1905 (§§ 9650a-9650h,
Cobbey's Supp. 1905), known as the "Dipso-
maniac liaw," imposing conditions upon the
discharge of a patient wjien cured, is an
unconstitutional restraint*" upon personal
liberty. Ex parte Schwarting [Neb.] 108
N. W. 125. A person confined under that act
until cured cannot be subjected to further re-
straint without new cause. Id. A child on
whom an assault has been committed, when
held in a charitable institution as a wit-
ness, under Pen. Code § 291, is not deprived
of her constitutional liberty. People v. So-
ciety for Prevention of Cruelty to Children,
48 Misc. 175, 95 N. Y. S. 250. Under Kan.
Laws 1897, e. 265, § 10, the witness can be
asked only questions material relating to
transactions within the state, violative of the
law, and is granted full immunity from
prosecution in state courts; hence, imprison-
ment for contempt for refusal to answer
on the ground that it might incriminate him
as a violator of the Federal anti-trust laws,
was not deprivation of liberty without due
process of law. Jack v. Kansas, 199 IT. S.
372, 50 Law. Ed. .

33. State v. Smith [Wash.] 84 P. 851;
MaeMuIlen v. Middletown, 98 N. T. S. 145;
Wright V. Hart, 182 N. T. 330, 75 N. B. 404.
One may be deprived of his liberty, and his
constitutional rights thereto may be vio-
lated, withcftit the actual Imprisonment or
restraint of his person. State v. Smith
[Wash.] 84 P. 851.

34. State v. Smith [Wash.] 84 P. 851. Laws
1903, p. 148, prohibiting the employment of

any female in any factory, etc., more than
10 hours a day, does not deprive any one
of liberty or property without due process
of law. State v. Muller [Or.] 85 P. 855. Act
Feb. 23, 1903 (St. 1903, p. 33, c. 10), regu-
lating the hours of labor in mines and ore
mills, does not deprive the miner of liberty
and property without due process of law.
Ex parte Kair [Nev.] 82 P. 453.

35. State v. Smith [W^ash.] 84 P. 851. Acts
1905, p. 873, c. 410, prohibiting the sale of
nontransferable railroad tickets by unauthor-
ized agentSj is not a deprivation of property
without due process of law. Samuelson v.
State [Tenn.] 95 S. W. 1012.

38. State V. Smith [Wash.] 84 P. 851. St.

1903, p. 338, c. 261, § 1, requiring under pen-
alties all packages of fruits for shipment
to be stamped with a designation of the
county and Immediate locality where the
fruit was grown, was not a proper exercise
of the state's police power, but an unlawful
invasion of personal liberty. Ex parte Hay-
den, 147 Cal. 649, 82 P. 315.

37, 38. State V. Calloway [Idaho] 84 P.
27.

39, 40. See 5 C. L. 642.
41. Act No. 66, p. 74, 1888, known as the

"Pljarmacy I/aw." State V. Kumpfert, 115
La. 950, 40' So. 365. Acts 1897, p. 166, regu-
lating the practice of dentistry, etc. State
V. Doerring, 194 Mo. 398, 92 S. W. 489. Acts
1905, p. 182, c. 109, regulating banlcs itnd
banking, etc. State v. Richcreek [Ind.] 77
N. E. 1085. Rev. St. 1899, § 2358, making it

a misdemeanor to receive a greater rate of
Interest than 2 per cent per month. Ex
parte Berger, 193 Mo. 16, 90 S. W. 759. Laws
1905, vol. 23, p. 256, c. 149, for licensing
persons to make small loans at a rate of
interest in excess of the legal rate, etc., but
not beyond a certain rate. State v. Wicken-
hoefer [Del.] 64 A. 273. Rev. Laws. c. 56,
§ 1, prohibiting the imposing, as a coudltton
of sale that the purchaser shall not deal
in the goods, etc., of any other person, etc.
Commonwealth v. Strauss [Mass.] 78 N. E.
136. Laws 1905, p. 422, in effect prohibiting
railroad ticket brokerage. State v. Thomp-
son [Or.] 84 P. 476. Laws 1893, c. 66, p. 182,
to regulate the sale and redemption of trans-
portation tickets. State v. Manford [Minn.]
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contract as to amount to a denial.^^ The state may license or absolutely forbid the
sale of intoxicating liquors.*^ A city ordinance requiring street railroad companiea
to recei™ for transportation transfers issued by other companies is void as depriv-
ing them, of property without due process of law," and the mere fact that the re-

quirement is reciprocal; and might so increase business that there would be no loss

is immaterial.*^

Statutes creating a liability may he valid.**

Eminent domain proceedings*'' which properly conserve the owner's rights,*'

including the right of due notice,*^ the right to be heard,=" and just compensation,"

106 N, W. 907. following State v. Corbett,
B7 Minn. 34;5, 59 N.- "W. 317, 24 L. R. 4. 408.
Laws 1903, c. 155, p. 218, § 9, forbidding the
sale of any cream containing less than 20
per cent of fat. State v. Tetu [Hinn.] 107
N. W. 953, following State v. Crescent Cream-
ery Co., 83 Minn. 284, 86 N. W. 107, 54 L.
R. A. 466, 85 Am. St. Rep. 464, Laws 1903,
c. 487, p. 735, defining and regulating charges
of i>nl>lic stockyaTdS) not shown to amount
to the taking, of private property without
due process of law. RatclifE v. "Wichita Union
Stock Yards Co. [Kan.] 86 P. 150.

42. Pen. Code § 171a, prohibiting any
employer from coercing any employe to
agree not to join any labor organiza-
tion as a condition of empjoymeat. Peo-
ple V. Marcus, 110 App. Div. 255, 97 N. Y.
S. 322. A bill to enjoin the enforcement
of a city ordinance fixing rates of tele-
phone cltaiTses, alleging that If the ordi-
nance is enforced the company cannot make
any net earnings nor sufficient to pay ex-
penses, and the company will be deprived
of its property without due process of law,
states a case under the fourteenth amend-
ment. Ozark-Bell Tel. Co. v. Springfield, 140
F. 666. Cods 1880, 5 1073, and Laws 1890, pp.
15, -16, c. 4, prescribing the conditions for
the doing of business by foreign insurance
companies, if construed to prohibit tbeir su-
ing In the state to recover premiums for in-
surance made on property in their own state,
without compliance with such laws, deny
due prooesg of law. Swing v. Brister & Co.
[Miss.] 40 So. 146. An act regulating the
price of sns does not impair the right of
contract and deny due process, provided the
rates prescribed afford the stockholders a
reasonable profit. Richman v. Consolidated
Gas Co., 100 N, T. S. 81. Insurance com-
panies in Iowa are deprived of no rights
under Const. U. S. amd. 14, by Code 1897,

§ 1754, prohibiting combinations or agree-
ments by its agents, etc., as to rates, etc.

Carroll v. Greenwich Ins. Co., 199 U. S, 401.

50 Law. Ed. . An ordinance conferring
the exclusive right to collect and dispose
of gai*age is not, as to -the refuse from hotels
a denial of due process of law in depriving
the owner of his property, under Const. U
S. amd. 14, although such refuse may be valu-
able as food for swine, or for the manufac-
ture of certain merchantable products. Gard-
ner v. People of Michigan, 199 U. S. 325, 50

Law. Ed. . The rules and regulations to.

prevent unjust discrimination, made by the

railroad commissioners of Florida, being
prima facie reasonable and' just, their en-
forcement does not, in the absence of show-
ing of unreasonableness, deprive any com-

pany of property without due process of
law. State V. Atlantic Coa-st Line R. Co.
[Fla.] 41 So. 705. A provision in the sani-
tary code Qf New York City, construed by
the state courts to confer reasonable dis-
cretionary power on the board of health to
grant or withhold permits to. sell mlik, d,oe3
not deny due process of la"w in the- absence
of any showing of arbitrary or oppressive
action. People v. Van de Carr, 199 U. Sr
552, 50 Law. Ed. . See 6 Columbia L. R.
278.

,

43. State V. Corron [N, H.] 62 A. 1044.
44, 45. Chicago City R. Co. v. Chicago, 142

F'. 844.

46. See 5 C. L. 642.. Sess- Laws 1901, p.
161, rendering employers liable for damages
to an employe resulting from the negligence
of a co-employe, is not unconstitutional as
depriving employers, of property without
due process of law. Vindicator Consol. Gold
Min. Co. V. Firstbrook [Colo.] 86 P.. 313.
The owner of premises, which he knowingly
permits to be used for gaming purposes.
Is not deprived of property without due
process of law by Ohio Rev. St. § 4275, sub-
jecting such premises to the payment of a
judgment obtained for the recovery of money
lost there. Marvin v. Trout, 199 XJ. S. 212, 50
Law. Ed. . Code § 2485, making a mine
operator, who takes coal from adjoining land
without permission, liable in double damages,
does not deny due process of law. Mier v.
Phillips Fuel Co. [Iowa] 107 N. W. 621.
Laws 1895, c. 8; p. 1,1:3, §§ 291, 293, making
the owner of premises liable for water and
light furnished by a municipality to a tenant,
are not unconstitutional as a taking of prop-
erty without due process of law by requir-
ing one person to pay the debts of another.
City of Bast Grand Forks v. Luck [Minn.]
107 N. W. 393. The owner, by connecting his
premises with the city system, binds him-
self by implied contract to pay for the serv-
ice, and the regulations are reasonable and
5uch as may be conferred by the state upon
rnuniclpalities. Id.

47. See 5 C. L. 642..

48. The act of the board of estimate and
apportionment In directing the taking of
land for a street, etc., constitutes merely an
xuthorlty to Institute proceedings for the
';ondemnatIon of land, and the act is not re-
viewable on certiorari on the ground that it

is a taking of property without due process
if law. People V. McClellan, 107 App. DIv.
272. 94 N. Y. S. 1107.

49. Where the requirement of notice to
':he landowner Is plainly implied In eminent
domain proceedings (Creedmore charter, Priv.
Acts 1905, p. 1006, c. 398, § 17), and such no-



730 CONSTITUTIONAL LAW § 15. 7 Cur. Law.

are valid.'*'' Wliere the act of taking private property for public iise is done by

legislative authority, it is clearly an exercise of the right of eminent domain. °'

Local assessments for improvements}*—It is not a deprivation of property

without due process of law, within the meaning of the 14th amendment, to as-

sess a portion or all of the costs of street improvement against the lands abutting,

or in the immediate vicinity,°° but they must be proportional to special benefits re-

ceived.'"

Drainage acts^'' providing proper safeguards are sustained."

Taxation.^"—Illegal taxation is a .deprivation of property without due process

of law."" Taxes properly assessed under authority of law,"^ after notice, actual or

tice is in fact given, there is no deprivation
of property witliout due process of law.
State V. Jones, 139 N. C. 613. 52 S. E. 240.

St. ,1861, p. 358, 0. 35,2, § 16, for tlie condem-
nation'of lands'for levies,- though' not specif-

ically requiring notice to the property own-
ers, directs the appointment of appraisers to

examine the land, and the order of appoint-
ment directed them to give notice of the time
of hearing, etc. Held that such notice was
sufficient and no one "was deprived of prop-
erty without due process of law (McCarty
V.' Southern Pac. Co. [Cal.] 82 P. 615);

but Rev. St. 1899, §§ 897-900, for the
condemnation of land for irrigation ditches,

contains no express provision for notice to

the landowner of the time and place of hear-
ing and is therefore void, under Const, art.

1, § 6, guarantying due process of law, al-

though he is required to be notified of the
appointment of appraisers (Sterritt v. Young
[Wyo.] 82 P. 946).

50. Act Feb. 27, 1905 (Acts 1905, p. 59, c.

48; 4 Burns' Supp. 1905, § 893, et seq.), pro-

vides for a hearing and determination of all

objections to the right of condemnation, etc.,

and does not deprive of property without
due process of law. Morrison v. Indian-
apolis & W. R. Co. [Ind.] 76 N. E. 961.

51. Rev. St. 1899, §§ 897-900, for the con-
demnation of land for irrigation ditches, vio-

lates Const, art. 1, i 32, providing for due
compensation for private property taken for

public use without consent of the owner.
Sterritt v. Toung [Wyo.] 82 P. 946. The fact

that a city, after taking a portion of certain

lots for widening a street and awarding com-
pensation therefor, then assessedthe rest for

benefits, did not constitute a taking without
due process of law or without just compen-
sation. In re City of Seattle [V^'^ash.] 85 P.

45. .

52. Act of Congress, July 22, 18,92, as
amended by Act Aug. 24, 1894, authorizing
proceedings in the District of Columbia to

condemn lands for alleys and minor streets,

etc., is constitutional. Brandenburg v. Dis-
trict of Columbia, 26 App. D. C. 140. Pro-
ceedings under Daws 1904, p. 141, c. 87,

known as the "Burnt District Act," to con-
demn property for additions and alterations
to the public wharves and docks, held not to

be a taking of property without due process
of law. Dyer v. Baltimore, 140 P. 880. The
Irrigation district law (Laws 1901, p. 198, c.

87), in its provisions for the construction of
ditches and canals, does not take property
without due process of law. Anderson v.

Grand Valley Irr. Dist. [Colo.] 85 P. 313.

53. Brooks' Case, 39 Ct. CI. 494.

B4. See 5 C. L. 643.

65. The provisions of the Avondale City

Charter (Acts 1894-95, p. 139), relative to

special assessments against abutting owners,
held valid under Const. 1901, % 223, limiting
such assessments. Harton v. Avondale [Ala.]
41 So. 934. Burns' Ann. St. 1901, § 3977, for
the -assessment of the cost of sidewalks on
abutting owners, does not deprive them of
property without due process of law. Dyer
V. Woods [Ind.] 76 N. E. 624.

5«. Pub. St.. 1882, c. 50, § 7 (Rev. Laws c.
49,-§-5), construed with the rest of the stat-
ute, shows an intention that the assessment
shall be proportional to the special benefit
received and is constitutional. Cheney v.
Beverly, 188 Mass. 81, 74 N. B. 306. Acts
1905, p. 585, c. 278, authorizing levy of spe-
cial assessments for municipal improvements,
is not a deprivation of landowners' property
without due process of law. Arnold v. Knox-
ville, 115 Tenn. 195, 90 S. W. 469. Laws 1905,
p. 340, authorizing every board of public park
commissioners, after submission of the ques-
tion to the voters, to issue bonds to establish,
improve, or maintain parks, does not author-
ize the taking of property without due pro-
cess of law. Kuoera v. West Chicago Park
Com'rs [111.] 77 N. E. 912.

57. See 5 C. L. 643.
68. Act Apr. 23, 1903 (Kirby's Dig. §§ 1414-

1450), for the establishment of drainage dis-
tricts, etc., does not take property without
due process, because of insufficiency of no-
tice required. Ritter v. Drainage Dist. No. 1,
Poinsett County [Ark.] 94 S. W. 711.

59. See 5 C. L. 643.
60. The taxation within the domicile of the

owner of property which lies wholly within
the taxing power of another state, to which
it owes allegiance and looks for protection,
partakes rather of the nature of an extortion
than a tax, and is a taking of property with-
out due process of law. Union Refrigerator
Transit Co. v. Com., 199 U. S. 194, 50 Law.
Ed. . Due process of law is denied a
Kentucky corporation by a tax assessed un-
der Ky. St. § 4020, upon its rolling stock per-
manently located and employed in other
states. Id.

61. State statutes taxing distilled spirits
in bonded warehouses do not take property
without due process of law. Thompson v.
Com. [Ky.] 94 S. W. 654. Acts 1904, p. 71, c.

76, and an ordinance enacted in pursuance
thereof, imposing a privilege tax on persons
loaning money on personal securities, are
violative of Const. U. S. amd. 14, § 1, as de-
priving persons of property without due
process of law. Rodge v. Kelly [Miss.] 40 So.
552. Code Supp. 1902, | 1333d, imposing a tax
on certain insurance companies, does not
deprive of property without due process of
law. Iowa Mut. Tornado Ins. Ass'n v Gil-
bertson [Iowa] 106 N. W. 153. Acts 1905, c.
35, p. 285, in its taxation of chattels real.
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ooustructive,'^ and opportunity to be heard,"' and proceedings to eaforce colJ.ection,«*

constitute due process/^ notwithstanding exemptions and inequalities."" Equity
has jurisdiction to entertain a bill to enjoin town officers from undertaking to col-

lect taxes on the ground of the unconstitutionality of the act purporting to in-

corporate the town."^

Civil remedies and proceedings.*^—Statutes of limitation are valid unless un-

reasonably restrictive.*" Statutes providing remedies and regulating procedure/"

does not deny due process of law. Harvey
Coal & Coke Co. v. Dillon [W. Va.] 53 S. E.
92«.

62. Notice of the assessment and the
amount due. Thompson v. Com. [Ky.] 94 S.

W. 654. The notice required to be given by
the purchaser at a tax sale complied witli
Laws 1897, p. 294, No. 229, § 140, but did not
refer to % 134, p. 297, as amended by Pub.
Acts 1901, p. 175, act 128, and was ineffect-

iv6 for tli3 purpose intended. O'Connor v.

Carpenter [Mich.l 13 Det. Leg. N. 231, 107
N. W. *913.

Notice not required: The duty of the state
board under Laws 1903, c. 315, p. 491, as to

determining the average rate of taxation on
general property, to be applied in railroad
taxation, is wholly ministerial, and due pro-
cess of law requires no notice to be given to
the owners of railroad property. Chicago &
N. W. B. Co. V. State [Wis.] 108 N. "W. 557.

Rev. St. 1898, §§ 1077a, 1077b, for the equali-
zation of taxes by a board of commissioners,
does not deny due process of law because no
notice to the taxpayer is provided for. Fos-
ter V. Rowe [Wis.] 107 N. W. 635.

63. Laws 1905, p. 2059, c. 729, taxing real
estate mortgages, does not deprive of prop-
erty without due process of law, the tax be-
ing based on a * fixed rate on the amount
actually due on the mortgage, and provision
being made for a correction of the list„ as to

the amount due. People v. Roiiner [N. T.] 77

N. E. 1061. So much of Act Mar. 17, 1906, as
amends Code § 444, operates prospectively
only, and one aggrieved by an assessment
under Act Dec. 10, 1903, has the right to have
it corrected as authorized by the law in force
prior to the act of 1906, and hence the latter

does not deprive any one ef property without
due process of Law. Whitlock v. Hawkins
[Va.] 53 S. E. 401. Since Const. W. Va. art.

13, §§ 3, 6, do not attempt to declare an abso-
lute and conclusive forfeiture of title for
nonpayment of taxes, except by adjudication
after hearing, they do not deny due process
of law. Webb v. Ritter [W. Va.] 54 S. E.
484. Laws 1905, p. 2059, c. 729, taxing mort-
gages, does not deprive citizens of their
property without due process of law, because
of lack of provisions for notice or opportu-
nity to be heard as to the tax wlien mort-
gages are offered for record for the first time,

or for ascertaining their actual value. Peo-
ple V. Bonner, 95 N. Y, S. 518.

64. The assessment of property and th«
subsequent distraint for taxes is not a taking
without due process if the owner has had
notice of the assessment and the amount due.
Thompson v. Com. [Ky.] 94 S. W. 654.

65. It cannot be claimed that tax laws
are not due process of law. Harvey Coal &
Coke Co. V. Dillon [W. Va.] 53 S. E. 928.

66. Laws 1905, pp. 474, 477, c. 241, §§ 315,

324, imposing a tax on transfers of stock in
domestic and foreign corporations, is not a
denial of equal protection of the laws in that
it takes only one variety of property. Peo-
ple V. Reardon [N. Y.] 77 N. E. 970. A do-
mestic railroad corporation is not deprived of
its property without due process of law be-
cause it is allowed no deduction from its

capital stock taken as the basis of the fran-
chise tax imposed by N. Y. Laws 1896, c. 90S,
§ 182, on account of much of its rolling
stock being always outside of the state.
PeOpl'e of New York v; Miller, 202 U. S. 584,
50 Law. Ed. .

67. Campbell v. Bryant, 104 Va. 509, 52 S.
E. 638.

68. See 5 C. L. 643.
69. The enactment of laws prescribing

the time within which suit shall be brought
is an exercise of sovereign power, demanded
by public policy and sanctioned by the prac-
tice of nations and the consent of mankind,
and, when the time and opportunity allowed
are reasonably suHicient, there can be no
just cause of complaint that a debarred liti-

gant is deprived of his property without due
process of law. Terry v. Heisen, 115 La. 1070,
40 So.' 461. There is no denial of due process
of law in so much of Me. Pub. Laws 1895, c.

162, as provides that certain overt acts shall
censtitute disseisin, which if continued for
20 years shall bar action for the land. Sorer
V. Lawrence Bros. Co., 201 U. S. 359, 50 Law.
Ed. -—

. Property held not to have been tak-
en without due process of law by construing
said act as barring certain actions. Id. Act
May 3, 1901 (Laws 1901, p. 262), providing
for a call by the state treasurer for state
bonds for payment, and making them invalid
if not presented within the prescribed time,
does not deprive of property without due
process, although he is required to pass upon
their validity, since his decision is not con-
clusive, but the holder has relief in the
courts. Tipton v. Smythe [Ark.] 94 S. W. 678.
The statute, when applied to bonds issued
Jan. 1, 1870, due in 30 years, merely pre-
scribes a period of limitation of 6 months,
which is not unreasonable as to length. Id.
The notice prescribed to be given for the pres-
entation of the bonds was not so inadequate
as to amount to a deprival of property with-
out due process, though the holder did not
live in the United States. Id. Laws 1892, p.
1207, c. 651, § 9, providing for the payment to
the state treasurer of any sum of money paid
into court and remaining in the county treas-
urer's hands for 20 years, does not deprive
beneficiaries interested in such money of
their property without due process of law.
People v. Keenan, 110 App. Div. 537, 97 N.
Y. S, 77.

70. The proceedings to distribute the es-
tate of a decedent "being essentially In rem.
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are sustained, unless violative of property rights," but a party cannot be deprived

of his cause of action" or all remedy for his wrong." The citizen has no prop-

erty right in a mere rule of law and he cannot complain of the change of such a

rule, so that no rights can accrue, which is made before any rights become vested.^''

The right of appeal is not an essential part of the due process of law, it being

nierely statutory.'^

Criminal offenses and procedure.''^—Statutes defining and punishing crimes,"

and regulating \;riminal procedure,^* unless violative of fundamental rights,'" are

constructive notice may be resorted to, and
the posting of notices 10 days before hearing
is not unreasonably short and constitutes due
process of law, without regard to the plaoe
of residence of parties interested. Goodrich
V. Ferris, 145 F. 844. Code Civ. Proc. § 1303,
providing for the probate of a will on 10
days' notice, does not deprive a nonresident,
"Who is unable to appear arid oppose the pro-
bate on the day of hearing, of his property
without due process. In re Davis' Estate
[Cal.] 86 P. 183. Where it appears on the
face of the record that parties are not en-
titled to resist a petition, they are not de-
nied a hearing by the striking out of their
pleading, when they have been heard on the
only question involved, viz., their interest in

the estate. Id. Local Improvement Act 1897,

§ 23 (Starr & C. Ann. St. Supp. 1904, c. 24,

par. 59), making the commissioners' report
in street condemnation prima facie evidence,
being a mere rule of procedure, is not uncon-
stitutional. Chicago Terminal Transfer R.
Co. V. Chicago, 217 111. 343, 75 N. E. 499.

Code Cr. Proc. § 392, authorizing the admis-
sion in evidence of the statement of a child
under 12 years of age in a criminal case,

under certain conditions and precautions,
was not a deprivation of life or liberty with-
out due process of law. People v. Johnson
[N. T.3 77 N. E. 1164. Allowing plaintiff in

an action on an insurance policy to prove
a waiver o'f terms, without alleging such
waiver, does not deprive defendant of due
process of law, contrary to Const, art. 2, § 30,

and Const. U. S. amd. 14. Suess v. Imperial
Life Ins. Co., 193 Mo. 564, 91 S. W. 1041. The
exclusion of lawyers, ministers, doctors, den-
tists, railway engineers, and firemen from
jury service did not deny a person convicted
of crime in a state court the due process of

law guaranteed by the 14th amendment.
Rawlins v. Georgia, 201 U. S. 638, 50 Law.
Ed. -—

.

71. The appointment of a receiver for the
propertvof an alleged bankrupt, under Act
July 1, 1898, c. 541, 5 2 (3), 30 Stat. 545 (U.

S. Comp. St. 1901, p. 3420), either with or
without notice, does not deprive defendant
of his property without due process of law.
Latimer v. McNeal [C. C. A.] 142 F. 451.
The law creating a lien for materialmen,
found in ^ 2801. subsec. 2, Civ. Code 1895, as
amd. by Acts 1897, p. 30, and Acts 1899, p. 33,

does not deprive anyone of property without
due process of law or deny impartial and com-
plete nrotection to property.. Prince v. Neal-
Mlllard Co., 124 Ga. 884, 53 S. E. 761. The
mechanic's lien law (P. L. 1898, p. 538) does
not deprive the owner of his property with-
out due process of law. Gardner & Meeks
Co. v. New York, etc., R. Co., 72 N. J. Law,
257, 62 A. 416. An act authorizing the tax-

ation of costs on a memorandum filed with-
out any notice to the party liable for them
would be depriving him of property without
due process of law, contrary to Const, art, 3,

§ 27. State v. District Ct. of Second Judicial
Dist. [Mont.] 85 P. 367. A provision, in an
ordinance against allowing cattle to run
at large, for proceedings in rem against the
property itself, does not deprive the owner
of property without due process of law
where he is given a day in court and a judi-
cial trial is provided for. City of Paducah
v. Ragsdale [Ky.] 92 S. W. 13.

72. Laws N. M. 1903, p. 61, c. 33, making
certain restrictions on actions for personal
injuries or death, does not deprive a party of
his cause of action without due process of
law, as it provides a forum, and for reason-
able notice and ample opportunity to be
heard. Buttron v. El Paso N. B, R. Co, [Tex.
Civ. App.] 15 Tex. Ct. Rep. 339, 93 S. W. 676.

73. MacMullen v. Middletown, 98 N. Y. S.

145.
74. The provision of the Galveston city

charter e^tempting the city from liability for
injuries resulting from defective streets, etc.,

does not conflict with Const, art. 1, §§ 13, 19,
guarantying due course of law, etc. Wil-
liams v. Galveston [Tex. Civ. App.] 14 Tex.
Ct. Rep. 178, 90 S. W. 505.

75. Local improvement law, § 84 (Kurd's
Rev. St. 1903, c. 24, § 590), affords due pro-
cess of law, although it provides for a con-
clusive finding and gives no right of appeal.
People V. Cohen, 219 111. 200, 76 N. E. 388.

76. See 5 C. L. 644.
77. Gen. Laws 1895, c. 163, p, 34S, declar-

ing certain trespasses on state lands a crime,
as construed, held not obnoxious to constitu-
tional principles. State v. Shevlin-Carpenter
Co. [Minn.] 108 N. W. 935.. Laws 1903, c. 139,
p. 644 (Cobbey's Ann. St. 1903, § 2375g et seq.),
to punish the desecration of the United
States flag, does not deprive one of property
without due process of la'W. Halter v. State
[Neb.] 105 N. W. 298. Pen. Code, § 246, in-
flicting the death penalty for assaults with
a deadly weapon, etc., by life convicts, does
not deprive of life or liberty without due
process of law. Ex parte Finley [Cal. App.]
81 P. 1041.

78. The legislature may simplify and mold
the lorriis of indictments at pleasure, if it

does not contravene constitutional provi-
sions. State v. Webber [Vt.] 62 A. 1018. V.
S. 1867, amd. by Acts 1898, p. 34, No. 46, and
Acts 1904, No. 64, providing for prosecution
by Information of all except capital crimes
and those punished by life imprisonment,
did not deprive persons of liberty otherwise
than by the laws of the land. State v.
Stimpson [Vt.] 62 A. 14.

79. Pen. Code 1895, art. 402, amd. Acts 28th
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sustained.'" 'Due process of law does nob require the state to adopt a particular

formof procedure,"^ so long as it appears tliat the accused has had sufficient notice

of the accusation and an adequate opportunity to defend himself in the prosecu-

tion;*^ but a provision in a municipal charter which authorizes a summary trial

by the recorder, without a jury, and a sentence to the chain gang along with the

violators of the state laws, deprives a person of liberty without due process of law

and is unconstitutional."' Due process of law would seem to require the presence

of the prisoner and an opportunity to be heard at the time of imposing sentence,

and that the time of execution be fixed by the authorized tribunal,*'' but the failure

of a court in a criminal ease to see that the testimony was read or repeated to the

accused who was almost totally deaf did not deprive him of his liberty without due

process of law.**^

§ 16. Compensation for taking property'*'^ for public use is guaranteed by all

constitutions,*' and this guaranty is invariably construed to mean that private

property shall be taken for priva:te use under nd circumstances;** but these pro-

Leg. (Gen. Laws, p. 55, c. 40), providing- for

search and seizure of intoxicating liquors,

denies due process of law in failing to pro-

vide for judicial determination, etc. Beavers
V. Goodwin [Tex. Civ. App.] 14 Tex. Ct. Eep.
429, 90 S. "W. 930. A person committed to the

New Jersey Reformatory, under Act approv-
ed Mar. '21, 1901 (P. L. 1901, p. 231), for the
management of that institution, cannot he
held until the costs are paid beyond the

maximum term prescribed. Perry v. Martin
[N. J. Law] 62 A. 1001.

80. It is within the exclusive power of the

legislature to declare what, acts shall con-
stitute a crime, to define the same and pro-

vide such punishment therefor as may be
deemed appropriate. State v. Shevlin-Car-
penter Co. [Minn.] 108 N. "W. 935. Solitary

confinement by the state authorities, pending
the execution of a death sentence, after the
day originally fixed has passed, even if un-

' warranted, is not a denial of the due process

of law guaranteed by the fourteenth amend-
ment (Rogers v. Peck, 199 U. S. i'/l^; 50 Law.

, Ed. ), nor was there such a denial in the
I execution of a death sentence, where the

highest state court in denying a motion for

new trial failed to fix a day for the execu-

^ tion, where the governor in his reprieve had
1 previously fixed it at a date not ycit passed
' (Id.).

81. Rogers v. Peck, 199 U. S. 425, 50 Law.
Ed. . The state has the right to provide

' the method of trial for its citizeua. Ex
; parte Brown, 140 V. 461.

8iS. Appellant had a right to review in the
supreme court (Vt. Stat. § 1961), but whether
the court should be .held in each county, or

at the capital for all the counties, was purely

a question of state procedure. Rogers v.

Peck, 199 U. S. 425, 50 Law. Bd. .

83. Pearson v. Wimbish, 124 Ga. 701, 52
e E 751.

84. Ex parte Rogers, 138 P. 961.

85. Felts v. Murphy, 201 U. S. 123, oO Law.
Ed. .

86. See 5 C L. 645. This subject is treat-

ed at more length in the topic Eminent
Domain, 5 C. L. 1097.

Sr. Requiring a street railway company
to lower at its own expense a tunnel under

a. river, which has become an obstruction to

navigation, held not to have been a taking
of private property for public use without
compensation. West Chicago St. R. Co. v.
People, 201 U. S. 506, 50 Law. Ed. . Acts
1901, p. 109, c. 71, authorizing an order for
the inspection of hooks to determine whether
all property has been returned for taxation,
does not conflict witli Const. TJ. s. amd. 5,

prohibiting the taking of private property
for public use without compensation, be-
cause it authorizes the inspection, without
compensation, of the books of a bank. "Wash-
ington Nat. Bank v. Daily find.] 77 N. E.
63. Act Apr. 12, 1899 (Laws 1899, p. 7"8),

authorizing second class cities to improve
streets, etc., without petition of the o-wners
and to issue special tax bills therefor, is

not a taking of private property for public
use without compensation. Hund v. Rack-
liffe, 192 Mo. 312, 91 S. W. 500. The due
process of law guaranteed by the 14th
amendment is not denied an upper riparian
owner where adequate compensation is se-
cured to such 0"wner for the resulting in-
jury to bis lands. Otis Co. v. Ludlow Mfg.
Co., 201 U. S. 140, 50 Law, Ed. . Com-
pensation held to be sufficiently secured to
satisfy the 14th amendment by the pro-
visions of Mass. Pub. Stat. c. 190„ giving
mill owners the right to flowage to de-
velop water power. Id.

88. "Where an officer of the government,
having authority to act, takes or appropriates
property to public use, admitting it to be
private property, an implied contract will
arise to make compensation. Brooks' Case,
39 Ct. CI. 494. The reservation of "wharves
and wharfing privileges," in the dedication
of land for an addition to a city, does not
give the right to taike for wharfage pur-
:pose3 a street, or an extension thereof,
without compensation, which would be a
denial of the due process of law guaranteed
by the fourteenth amendment. Mead v. Port-
land, 200 tT. S. 148, 50 Law. Ed.—-. In
Louisiana the short prescription of 2 years
applies only Where there has been a judg-
ment of expropriation and the corporation
has taken .possession of the lands before
payment of Compensation awarded. Amet
v. Texas & P. R. Co. [La,] 41 So. 721. The
term "taking," as used In Act No. 96 of
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visions are no restraint upon the exercise of the police power for the public wel-

fare,'" whereby a particular use of property, once lawful, may be forbidden, or

property wholly destroyed without compensation and vvithout the owner's , fault.""

The fact that the competition of a city waterworks plant with a private plant,

erected by a company under a franchise from the city, lessens the value of the

company's plant, does not constitute a taking of its property without just compensa-

tion."^ One whose property is damaged for a public use, in the ab.sence of any

statutory or constitutional remedy, may maintain an appropriate action at common
law for redress."' The gist of an action for such damages is a recovery of sub-

stantial damages and not an invasion of a legal right, and hence nominal damages,

as SQch, are not recoverable."'

§ 17. Bight to justice and guaranty of remedies.^*—Depriving a person of all

remedy for injuries already sustained would be the taking of property,"' and acts

which have such effect are invalid,"° but an act which denies the right of action

for damages for personal injury, unless written notice is given within a year, allows

a reasonable time and does not deprive any one of a remedy."^

1896, amending the general expropriation
statutes, must be construed to mean "ex-
propriation," as the power of the legislature
to make an unlawful appropriation of lands
the basis of a .special short prescription is

more than doubtful, the constitution requir-
ing just and adequate compensation. Id.

89. Const, art. 1, § 21. State v. Rich-
creek [Ind.] 77 N. B. 1085. Laws 1903, c.

487, p. 735, defining and regulating charges
of public stockyards not shown to amount
to the taking of private property without
just compensation. EatclilT v. Wichita
Union Stock Yards Co. [Kan.] 86 P. 150.

Act Dec. 22, 1892 C21 St. at Large, p. 360),

exempting part of a county from the general
stock law, does not violate Const. 1868, art.

1, § 23, and Const. 1895, art. 1, § 17, in tak-
ing private property for public use with-
out consent of the owner and without com-
pensation. Brown v. Tharpe [S. C] 54 S.

E. 363. Laws 1905, p. 162, § 18, prohibiting
the sale of game, does not violate Const.
U. S. amd. 5, and Const, art. 2, § 30, by tak-
ing private property for public use without
just compensation. State v. Heger [Mo.]
93 S. W. 252. The flooding of lands by the
erectiofl of a dam authorized by the leg-
islature to subserve the drainage of low
lands is not such a taking as requires com-
pensation to afford due process of law under
Const. U. S. amdt. 14, when the flooding can
be prevented by raising the dikes around
the lands. Manigault v. Springs, 199 U. S.

473, 50 Law. Ed. ), nor are the interruption
of access to such lands and the impair-
ment of the rights of navigation, consequent
upon the erection of such dam, such a tak-
ing as requires compensation (Id.).

90. The provision of Acts 1905, p. 182,
c. 109, § 2, that the real estate, bank
furniture, and fixtures of a bank shall not
constitute more than one-third of its entire
capital, does not conflict with Const, art.

1, § 21, providing for just compensation for
property taken. State v. Richcreek [Ind.j

77 N. E. 1085. Requiring a rail.way com-
pany to meet the entire cost of removing
and rebuilding a bridge and culvert, made

necessary by the widening and deepening
of the channel of a creek by drainage com-
njissioners under the Illinois farm drainage
act of July 1, 1885, is not a taking of pri-
vate property for public use that requires
compensation (Chicago, etc., R. Co. v. People
200 U. S. 561, 50 Law. Ed. ), but the
expense of removing the soil attendant up-
on the widening and deepening of such chan-
nel could not be imposed upon the railv/ay
company without denying that due proi^ess
of law which requires compensation (or
taking private property for public use
(Id.). A requirement that a railroad com-
pany shall construct and maintain without
compensation all necessary safety devices
at highway crossings laid out after the con-
struction of the railroad is not a taking
of private property for public use in violation
of the constitution. State v. St. Paul, etc.,

R. Co. [Minn.] 108 N. W. 261.
91. City of Meridian v. Farmers' Loan

& Trust Co. [C. C. A.] 143 F. 67.
93. Swift & Co. V. Newport News [Va.j

52 S. E. 821.
93. Under Const, art. 1, § 6. and art. 4,

§ 58 (Va. Code 1904, pp. 209, 222), pro-
viding for "just compensation" for private
property taken or damaged (or public use.
Swift & Co. v. Newport News [Va.] 52 S. E.
821.

94. See 5 C. L. 645.
95. MacMullen v. Middletown, 9S N. T. S.

145.

98. Section 30, charter of Middletown
(Laws 1902, p. 1367), providing that no action
shall be maintained for injuries from snow
and ice on a sidewalk, etc., unless written
notice was actually given the common
council and the snow or ice was not re-
moved within a reasonable time thereafter,
held invalid. MacMullen v. Middletown. 98
N. Y. S. 145.

97. Laws 1897, p. 678, c. 304 (Rev. St.
1898, § 4222, subd. 6), does not deprive any
one of a remedy contrary to the fourteenth
amendment or Const, art. 1, § 9. Hoffmann
v. Milwaukee Blec. R. & Light Co. [Wis.]
106 N. W. 808.
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§ 18. Jury trials p-eserved.^^—The right of trial by jury as it existed at

common law"' has been almost universally i^reserved/ but some constitutions dis-

pense with unanimity,'' and in some states juries may be dispensed with in certain

cases.* The provisions of the Federal constitution relative to trial of criminal

charges by jury apply only to the Federal courts and laws enacted by congress.*

§ 19. Regidaiion of criminal procedwe; rights secured to persons accused

of crime.^—^Under American constitutions, persons accused of crime are entitled

to a speedy and public trial,® to be informed of the nature of the accusation against

them,' to confront the witnesses against them,* to have compulsory process for the

08. See B C. L. 646. This subject is morfl
fully treated in the topic Jury, 6 C. L. 3 it.

99. The right of trial by jury which is

preserved inviolate is that which existed
prior to the adoption of the constitution
(Meriden Sav. Banjc v. McCormack [Conn.]
64 A. 338), and does not apply to issues of

fact in equity, since they were determined
by the court long before such adoption
fid.). The issues in a case being purely
equitable. It Is properly tried without a
jury under Rev. Codes 1899, § 5630. Blake-
more V. Cooper [N. D.] 106 N. W. 566. Acts
1905 (29th Leg), p. 372, c. 153, authorizing

the injunction of the habitual use of premises
for gambling purposes, does not violate the

right of trial by jury. Ex parte Allison

[Tex.] 14 Tex. Ct. Rep. 687, 90 S. W. 870,

afg. [Tex. Cr. App.] 14 Tex. Ct. Bep. 409,

90 S. W. 492. A person charged with viola-

tion of an Injunction under the prohibitory
liquor law Is not entitled to a jury trial,

as guaranteed In § 10, Bill of Rights. State

V. Thomas [Kan.] 86 P. 499.

1. If the right of trial by jury in pro-

ceedings to condemn lands is guaranteed
by the constitution. It is protected by the

Oreedmore charter (Priv. Acts 1905, p. 1006,

c. 398, § 17), authorizing an appeal from
the award of damages to the superior court,

where all issues of fact are triable by jury.

State V. Jones, 139 N. C. 613, 52 S. R. 240.

Act Apr. 23, 1903 (P. L. 274), relating to the

care of dependent and Incorrigible children,

does not deny the right of trial by jury to

a child, for there is no trial for crime under
the act, which operates only when there is

no trial and whose object is to prevent a trial.

Commonwealth v. Fisher, 213 Pa. 48, 62 A.

198, afg. 27 Pa. S'iiper. Ct. 175.

2. After the amendment of Const, art. 2,

8 28, adopted Nov. 8, 1900, authorizing a
verdict by nine jurors, a verdict by that

number, signed only by the foreman, was
good. Kelly-Goodfellow Shoe Co. v. Gaily,

114 Mo. App. 222, 89 S. W. 889.

3. The reason why Jury trials may be dis-

pensed with before justices of the peace in

Mississippi is because § 27 of the constitution

so provides. Telheard v. Bay St. Louis

[Miss.] 40 Sp. 326. The constitution of

Georgia does not guaranty trial by jury

for the violation of a valid municipal ordi-

nance (Pearson v. Wimbish, 124 Ga. 701,

52 S. B. 751), but he may be summarily tried

and convicted, without a jury, In a police

court having jurisdiction to try petty of-

fenders against the peace, good order and
security of the municipality (Id.). Upon a

review of the conditions prevailing In Rhode
Island, held that Gen. Laws 1896, c. 251, §

11, authorizing the supreme court to direct
Judgment without any further trial by jury,
is not unconstitutional. Gunn v. Union R.
Co. [R. L] 62 A. 118. Const, art. 4, § 1*.

authorizing the general assembly to exercise
the powers heretofore exercised, and art. 14,

8 3, providing that the supreme court shall
have the same jurisdiction as the former
supreme judicial court, authorize the enact-
ment of a law empowering the appellate
court to direct judgment without further jury
trial, in accordance with the former pro-
cedure. McDowell V. Lindsay, 213 Pa. 591,
63 A. 130.

4. Const. U. S. art. 3, § 2. Spurgeon v.

Rhodes [Ind.] 78 N. B. 228; Ex parte Brown,
140 P. 461. A trial by jury In suits at com-
mon law, in the state courts, is not a privi-
lege or immunity belonging to a person as
a citizen of the United States and protect-
ed by the fourteenth amendment. Gunn v.
Union R. Co. [B. I.J 62 A. 118. A Judgment
founded upon a state statute is not wanting
in due process of law under the Federal
constitution, because the statute does not
provide for or permit a trial by jury. Mar-
vin V. Trout, 199 U. S. 212, 50 Law. Ed. .

5. See 5 C. L. 646.
6. Where a party accused of crime was

subjected to only such delay, in habeas
corpus proceedings, as wa^s necessary by
reason of an appeal by the state, authorized
by Code 1896, § 4314, his constitutional right
(Const. § 14) to have justice "administered
without sale, denial or delay" was not in-
fringed. State V. Towery, 143 Ala. 48, 39
So. 309.

7. An Indictment for perjury alleged to
have been committed before the grand jury,
and which does not specify the subject-
matter of the investigation tlien being made,
violates Const, art. 10, guarantying the right
to demand the cause and nature of the ac-
cusation made. State v. Webber [Vt.] 62
A. 1018. Const. § 26, giving the accused In
all criminal prosecutions the right to de-
mand the nature of the accusation, applies to
all prosecutions before Inferior courts. Tel-
heard v. Bay St. Louis [Miss.] 40 So. 326.
An affidavit which alleges that accused, on
or about a certain date, violated an ordi-
nance designated by number and section
within the limits of a city, is insufficient to
Inform the accused of the nature of the
charge against him (Id.), but it is not
contemplated that a petty offender, who may
be tried summarily without a jury, shall be
furnished with a formal accusation or writ-
ten statement of the charge (Pearson v.

Wimbish, 124 Ga. 701, 52 S. B. 761), and It

is enougli if he be given timely information
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attendance of witnesses in their faror/ are protected from giving evidence against

themselves/" from ex post facto laws/^ from being placed twice in jeopardy for

the same offense/^ and from cruel oi* unusual punishment.'' The provisions of

the Federal constitution relative to the rights of persons accused of crime apply

of the nature of the charge and be afforded
full opportunity to present his defense
(Id.).

8. Persons jointly charged with crime
cannot, by demanding separate trials, de-
prive the state of the right to introduce
competent evidence to prove the guilt of
the one on trial, because such evidence also

tends to show the guilt of the other, he
not being present at the trial. Krens v.

State [Neb.] 106 N. W. 27.

•9. Laws 1903, 0. 5132, p. 71, prescribing
certain requisites in applications by the
accused for the procurement of witnesses
at the expense of the county, does not vio-

late Con,<3t. 1885, Dec. of Rights, §§ 11, 14.

Pittman v. State [Fla.] 41 So. 385.

]0. The privilege against self-incrimina-
tion afforded by U. S. Const, amd. 5, Is

purely personal to the witness, and he can-
rot claim the privilege of another person,
or of a corporation of which he is an officer

or employe. Hale v. Henkel, 201 U. S. 43, 50

Law. Ed. ; McAlister v. Henkel, 201 U. S.

90, 50 Law. Ed. . It is not declared that
a witness may not be compelled to testify

to facts which may impair his reputation for

probity, or even tend to disgrace him, but
the line is drawn at testimony that may
expose him to prosecution. Hale v. Henkel,
201 U. S. 43, 50 Law. Ed. . Hence if the
testimony relates to criminal acts barred by
limitation, or for which he has been par-

• doned or guaranteed an Immunity, the con-
stitutional guaranty does not apply. Id.

The rule in Ohio that a witness, refusing
to answer on the ground that the disclosure
will Incriminate him, is himself the sole

judge as to whether Such is the fact. Is

subject only to the further rule that the
party aggrieved may prove, if he can, in

an action for damages, that the reason given
was false and the refusal to testify willful.

In re Avery C. Lowe, 3 Ohio N. P. [N. S.]

641. The compulsion does not arise until

the party has been summoned and sworn,
and his Tights are not infringed on his being
required to appear before the grand Jury
by subpoena and be sworn (People v. Hum-
mel, 96 N. T. S. 878), nor can he claim his

constitutional privilege until he is sworn,
so that his claim shall be made under the
sanction of an oath (Id.).

Immunity from proseentfnn: The right of

a witness to 61aim his privilege may be taken
away by immunity from prosecution guar-
anteed to him. Nelson v. TJ. S., 201 U. S.

92, 50 Law. Ed. . The right of a witness
to claim such privilege, under Const. U. S.

arad. 5, is taken away by the proviso to Act
Feb. 25, .1903 (32 Stat, at L. 904, c. 775, U. S.

Comp. Stat. SUpp. 1905, p. 602), that no one
shall be prosecuted on account of any trans-
action, etc., testified to in proceedings under
the anti-trust laws. Id.; Hale v. Henkel,
201 XT. S. 43, 50 Law. Ed. . And such
guaranty is sufficient to satisfy the fifth

amendment, even though it may afford no
Immunity from prosecution In the state

courts for the offense disclosed. Id. The
examination of witnesses before a grand
jury concerning an alleged violation of the
anti-trust act of July 2, 1890 (26 Stat, at
L. 209, c. 647, U. S. Comp. Stat. 1901, p.
3200), Is a proceeding within the proviso
of Act Feb. 25, 1903 (32 Stat, at L. 854-904,
0. 755, U. S. Comp. Stat. Supp. 1905, p. 602),
tliat no person shall be prosecuted for any
transaction as to which he may testify, etc.
Hale V. Henkel, 201 U. S. 43, 50 Law. Ed. .

Waiver of privilege: When a witness vol-
untarily takes the stand in his own behalf,
he "waives his constitutional privilege in
so far as concerns all matters legal and
pertinent to the case before the Court. Mil-
ler V. State [Ala.] 40 So. 342.

11. Laws altering the legal rules of evi-
dence and receiving less or different testi-
mony to convict than required at the time
of the commission .of the offense, are ex
post facto. Goode v. State [Fla.] 39 So. 461.
Where the license of a physician is revoked
for violation of the medical practice act,
based upon causes arising subsequent to the
act and not for the violation of regulations
made by the board, it cannot be claimed
that he was convicted under an ex post
facto law. Czarra v. Jdedieal Sup'rs, 25 App.
D. C. 443.

IS. This guaranty applies only to criminal
prosecutions. State v. Shevlin-Carpenter Co.
[Minn.] 108 N. W. 935. Gen. Laws 1895, c.

163, p. 349, subjecting -certain trespassers
on state lands to both criminal prosecu-
tion and double or treble civil damages,
does not put them, twice in Jeopardy. Id.
Where a decision of the board of medical
examiners of the District of Columbia re- •

voking a license was reversed by the court,
because of Insufficient complaint, a new and
effective complaint could be filed based on
the same acts, without placing him twice
in Jeopardy, as the first conviction was not
final. Czarra v. Medical Sup'rs, 25 App.
D. C. 443.

13. Act Feb. 23, 1903 (Act 1903, p. 64),
punishing a person convicted tw^ice for of-
fenses against the liquor law, with for-
feiture of his license and debarment from
engaging in the liquor business for two
years, does not impose cruel or unusual
punishment. Borck v. State [Ala,] 39 So.
580. Pen. Code § 246, Inflicting the death
penalty upon any life convict who with
malice aforethought commits an assault on
another with a deadly weapon, etc., does not
inflict cruel and unusual punishment. Ex
parte Finley [Cal. App.] 81 P. 1*41. It is not
so much the extent as the nature of the
punishment that makes it cruel and unusual.
Raymond v. U. S., 25 App. D. C. 555. To be
given the full extent of the law in any
particular case may be an act of severity,
but it is not such punishment as' Is prohibit-
ed by the fundamental law. Id. A sentence
for 5 years with hard labor for criminal
libel, the maximum penalty prescribed by
D. C. Code, § 815, 31 Stat, at U 1323, c.
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only to the Federal courts and laws enacted by congress.** The statute pertoitting

amendments of indictments^ when the name of the person injared is misstated,

if the court considers that the defendant cannot be prejudiced thereby, does not

violate the provision that nO' one shall be held to answer for any crime except on
the presentment or indictment of a grand jury.*"*

§ 20. Searches and seizures.^"—Unreasonable searches and seizures are pro-

hibited."

§ 21. Suffrage and elections.^'—The right of suffrage arises and exists imder
the constitution and laws of the several states/" and was not conferred by the four-

teenth amendment.'"' The legislature can pass laws for the preservation of the

purity of elections,"* and it is its duty to make reasonable regulations to insure

free and equal elections, to guard against fraud, undue influence, or oppression, and
preserve the equal rights of all."" The constitutional provision that the general

assembly shall provide by law the mode of contesting elections, in cases not specially

provided for, has no application to elections for nominations but only to elections

for oflSce,"^ but, in the absence of constitutional restrictions, the legislature can

pass laws regulating primary elections,"* and can pass laws regulating the primaries

of the numerically stronger parties only and excluding the smiiller parties from
its provisions."^

§ 23. Frame and organisation of government, courts, ofjicersj'^—^Assistant

854, Is not a cruel and unusual punishment.
Id.

14. Const. U. S. art. 3, 5 2; Amdts. 5,

6. Spurgeon v. Rhodes [Ind.] 78 N. B. 228.

The sixth amendment to Const. U. S. has
no application to the powers exercised by
the state, but only to those of the Federal
government. Plttman v. State [Bla.] 41 So.

386.
15. State V. ToUa, 72 N. J. Law, B16, 62

A. 675.

le. See 5 C. L. 647.

IT. The protection against unreasonable
searches and seizures, guaranteed by Const.

TJ. S. Amd. 4, cannot Ordinarily be claimed to

justify a refusal by an officer of a corpora-
tion to produce its books and papers in.

obedience to a suBpoeija duces tecum, in an
Investigation by a grand jury of an alleged
violation of the anti-trust act of July 2,

1890, by such corporation (Hale v. Henkel,
201 U. S. 43, 50 Law. Ed. ), but a cor-

poration charged with a violation of that

act is entitled to immunity frpm such an un-
reasonable search and seizure as the com-
pulsory production of all understandings
or correspondence with six other companies,
together with all reports, accounts, and
correspondence, from the date of its organi-

zation, from more than a dozen, different

companies In seven different states (Id.).

Acts 1901, p. 109, c. 71, authorizing an order

for the inspection by the county assessor of

a person's books to determine' whether all

property has beert returned for taxation,

does not violate the constitutional guaranty
against unreasonable search. Washington
Nat. Bank' v. Daily [Ind.] 77 N. K 53.

18. See 5 C. L. 647. See, alsOi the topic

Elections, 5 C. L. 1065.

19, aw. State v. "Webber [Minn.] 106 N. W.
490.

21. Const, art. 3, § 42, providing for the

7 Cnrr. Law^-^47.

passage of such laws, does not confer leg-
islative power, but is a mandate to execute
a power existing independently thereof.
Kenneweg v. Allegany County Com'rs, 102
Md. 119, «2 A. 249.

23. Bill of Rights, § 18. People v. Chicago
Election Com'rs [Ill.l 77 N. E. 321. Laws
1905, p. 47, c. 2 (local option law), does not
violate Organic Act, art. 2, § 3, providing for
free and equal elections, since no qualified
voter is prevented from freely voting to
adopt or reject the local option law, or de-
prived of hiving his vote counted. State v.
Richardson rOr.] 85 P. 226.

23. Hester v. Bourland [Ark.] 95 S. W.
992.

24. Kenneweg v. Allegany County Com'rs,
102 Md. 119, 62 A. 24fl. Laws 1905, p. 211,
regulating primary elections, is within Bill
of Rights, § 18, providing that elections shall
be free and equal (People v. Chicago Rlec-
tion Com'rs [111.] 77 N. E. 321), but primary
election law, § 68 (Laws 1905, p. 231), pro-
viding that no more than one candidate for
senator and one for representative of the
same political party shall be nominated
from the same county in a district, adds a
new qualification and restriction on can-
didates and conflicts with Const, art. 4, § 3,

fixing the eligibility of senators and repre-
sentatives (Id.).

25. Kenneweg v. Allegany County Com'rs,
102 Md. 119, &2 A. 249. And the special pro-
visions relative to primary elections in Cook
county, co;italned in the primary election
law (Laws 1905, p. 211), are invalid as an
interference with the equality of rights and
freedom of voters in the different counties.
People V. Chicago Election Com'rs [111. J 77
N. E. 321.

2«. See 5 C. L. 647. See, also, such topics
as Courts, 5 C. L. 870; Officers and Public Em-
ployes, 6 C. L. 841,



738 CONSTITUTIONAL LAW § 23. 7 Cur. Law.

prosecuting attorneys are not officers in the sense in which the word is used in the

state constitution, but are persons authoritatiyely appointed to assist an officer in

an office provided by law.'" In Pennsylvania, the members of the boards for the

assessment and revision of taxes are not county officers within the meaning of the

constitution requiring their election at the general elections,"* hence, the legislature

may provide for their appointment."' The legislature cannot vary the qualifica-

tions for holding public office as defined in the constitution.^"

The right to local self governments''- is guarantied in terras in some constitu-

tions,'" and by implication in others,^' but the legislature creates the subjects of

local legislation and defines the powers and duties of the local legislatures in re-

lation thereto,^* and the reserved power of the legislature t/i modify or take away

these delegated powers and duties, in whole or in part, is est-ablished by abundant

authority.^' All power committed to a city or borough, usually in the first in-

stance, is confined to its own limits,'* and without some special provision it does

not possess any control or right over lands lying within any other municipality.''

27. state V. Taylor, 3 Ohio N. P. (N. S.)

605.
28. Const, art. 14, $ 2. Commojiwealth v.

Collier, 213 Pa. 138, 62 A. 567.

29. Act Mar. 24, 1905 (P. L. 47), for their

appointment by the courts of common pleas
in certain counties, is valid. Commonwealth
V. Collier, 213 Pa. 138, 62 A. 567.

.10. Acts 1904, p. 870, c. 580, for holding
primary elections. In requiring candidates
to pay a fee to be used in defraying the
expenses of the election, does not add a
property qualification for holding publifl of-

fice not contained in the constitution. Ken-
neweg v. Allegany County Com'rs, 102 Md.
119, 62 A. 249.

31. See 5 C. L. 647.

32. Laws 1905, p. 2059, c. 729, taxing mort-
gages, does not violate the principle of home
rule embodied in Const, art. 10, § 2, by' with-
drawing rights and power from local as-

sessors. People V. Ronner, 95 N. T. S. 618.

Laws 1905, cc. 629-631, pp. 1533, 1548, 1650.

committing the control of streets in New
York City and the power to grant street

railway franchises therein to the board of

estimate and apportionment and taking such
power from the board of aldermen, does
not violate the home rule provision of Const,

art. 10, § 2 (Wilcox v. McClellan, 47 Misc. 465,

95 k. Y. S. 941); nor does it constitute a les-

islative appointment to office, in violation of

Const, art. 10, § 2, providing for the election

of city officers, when construed with Const,

art. 8, § 1, authorizing the legislature to

enact special laws for municipalities (Wilcox
v. McClellan, 110 App. Div. 378, 97 N. Y. S.

311) ; nor does it conflict with Const, art.

3. % 18, authorizing the legislature to pass
general laws for the construction and opera-
tion of street railroads with consent of the
local authorities, as the legislature can pre-

scribe what authorities may consent (Id.)

;

nor does it violate Const, art. 3, §§ 26, 27,

providing for devolving the powers and
duties of boards of supervisors upon boards
of aldermen, where a city includes an entire

county, and for conferring upon boards of

supervisors powers of local legislation (Wil-

cox V. McCleKtan,=.47..Misc. 465, 95 N. Y. «.

941); nor are- the statutes void under; Const,

art 3 SI 26, 27, authorizing- transfer of the

powers of the supervisors in the counties
comprising Greater New York to the "mu-
nicipal assembly, common council, board of
aldermen or legislative body of the city,"
etc., for the supervisors of New York county
never had control of the streets in the city
and their consent was not required (Wilcox
v. McClellan, 47 Misc. 465, 96 N. Y. S. 941; Id.
110 App. Div. 378, 97 N. Y. S. 311).

33. Laws 1900-01, p. 110, c. 804, authoriz-
ing the governor to appoint police com-
missioners for the city of Newport, and §

9, declaring that the annual salary of each
commissioner shall be payable monthly, do
not infringe the right of local self-govern-
ment. Horton v. City Council [R. I.] 61
A. 759. It has been declared in Michigan
that the municipal corporations of the state
are required to be organized in such a way
as to preserve to the inhabitants full means
of local self-government. Attorney General
V. Loomis [Mich.] 12 Det. Leg. N. 563, 105
N. W. 4. Loc. Acts 1905, p. 1071, No. 627,
for the annexation of territory to Detroit
City, did not deprive the people of the ter-
ritory of their right .of local self-govern-
ment in village and school matters (At-
torney-General V. Springwells Tp. [Mich.]
13 Det. Leg. N. 30, 107 N. W. 87), and the
exercise of the judicial power is one means
of government (Id.). Acts 1905, No. 70,
for the appointijient of an associate judge of
a municipal court, to act in case of vacancy
or in case of inability of the judge, and
making him ex officio a justice, cannot be
sustained as a provision for the appoint-
ment of a justice. Attorney General v.

Loomis [Mich.] 12 Det. Leg. N. 553, 105
N. W. 4. Const, art. 15, § 3, conferring super-
vision of public health matters upon the state
board, subject to legislative control, has no
application, when it is shown that the board
declines to interfere with a municipal ordi-
nance. Logan V. Childs [Fla.] 41 So. 197.

34, 35. Wilcox v. McClellan, 47 Misc. 465,
96 N. Y. S. 941.

30. City of AUentown v. Wagner, 27 Pa.
Super. Ct. 486.

ST. Act'Mar. 30, 1903, P. L. 115, amending
Act May 23, 1^89, P. L. 277, authorizing a
third-class, city/ to take land in an adjacent
to»;nahip for a hospital for contagious dis-
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Courts'^ and their jurisdiction ai-e generally placed beyond control of the legis-

lature/" except to a limited extent,*" but the kgislatare of Ohio is expressly em-
powered to define the jurisdiction of the courts.*^ The legislature cannot enlarge

the scope of the original jxirisdiction of the supreme court, either directly by au-

thorizing the primary eonsidsyation of eases not specified in the constitution, or

indirectly by including them within its review power on appeal;''^ nor can its ap-

pellate jurisdiction, conferred by the constitution, be enlarged or divested by the

legislature,** but the legislature can enlarge the powers of courts of equity to grant

injunctions, the effect of which is to restrain the commission of a crime.**

Creation of offices.*^—When there is no inhibition in the constitution as to

the creation of offices, the legislature can create them.*"

§ 23. Taxation and fiscal affairs.'^''—The right to tax is not granted by the

constitution, but of necessity underlies it. While it may be regulated and limited

by the fundamental law, it exists independently of it and as a necessary attribute

of sovereignty;*^ and the power of the state in its sovereign capacity to impose

taxes is unlimited in extent, so far as no constitational guaranty is infringed upon.*"

eases, etc., is a proper exercise of legis-

lative power. City of Allentown v. Wagner,
27 Pa. Super. Ct. 485.

38. See 5 C. L.. 647.

39. Acts 1S05, p. 782, attempting to vest
In chancery courts jurisdiction to hear and
determine contested elections for nomina-
tions, violates Const, art. 7, § 1, making the
jurisdiction of such courts consist of mat-
ters of purely equitable cognizanc-s. Hester
v. Bourland [Ark.] 95 S. W. 992. Acts 1905,

No. 70, amending a city charter s.nd estab-
lishing a court whose jurisdiction is not
limited by the boundaries of the city, can-
not be sustained as an establishment
of a municipal court, though such
name is given it in the act. Attorney Gen-
eral v. L-oomis [Mich.] 12 Det. t^eg. N. 553,

105 N. W 4.

40. The municipal court of New York City
being in effect a district court, municipal
court act. Laws 1902, p. 1494, c. 580, § 12

(7), amd. by Laws 1904, p. 1429 c. 598, rixo-

viding for the justices holding court in- dis-

tricts other than where elected, is authorized
by Const, art. 6, § 17, permitting the elec-

tion of district court justices in cities as may
be prescribed by law. Sakolski v. Schenkel,
98 N. Y. S. 190. In view of Const. 1875, art.

5, § 6; Const. 1901, § 148, and the history of

the provisions of Const. 1819, art. 5, §§ 1, 6,

8; Const. 1861, art. 5, §§ 1, 5, 7; Consts: 3866,

1868, art. 6, § 1; Acts 1894-95, p. 881, confer-

ring chancery jurisdiction on the circuit court

of Jefferson county; is not unconstitutional.

Ensley Development Co. v. Powell [Ala.]

40 So. 137. Laws 1892, p. 1207, c. 651, § 9,

which provides for payment to the state

treasurer of sums of money paid into court

and remaining in the county treasurer's hands
for 20 years, is not invalid as devesting the

courts of their general jurisdiction. People

v Keenan, 110 App. Div. 537, 97 N. Y. S.

77. Act Apr. 23, 1903 (P. L. 274), defining

the powers of courts of quarter sessions

in respect to Incorrigible children. Is not

unconstitutional as creating a new court,

but confers additional powers
,
on a court

recognized by the constitution -but whose
jurisdiction is not defined. Commonwealth

V. Fi%her, 213 Pa. 48, 6^ A. 198, afg. 27 Pa.
Super. Ct. 175. Const, art. 6, S 18, prescribing
the jurisdiction' of justices of the peace, does
not prohibit the legislature from giving
the jurisdiction of justices to municipal
courts (Attorney General v. Loomis [Mich.]
12 Det. Leg. N. 553, 106 N. W. 4), and
Const, art. 6, § 19, providing that judges and
justices shall be conservators of the peace,
does not prevent the legislature from mak-
ing other officers conservators of the peace
(.Id.).

41. Incorporated Village of Fairview v.
Giffee [Ohio] 76 N. E. 865.

42. In re Burnett [Kan.] 85 P. 575.
43. Kirby's Dig. § 6217, authorizing the

circuit judge, on motion for a new trial,
in certain cases, to indicate that he deems the
verdict excessive, and providing for a set-
ting aside of the verdict if the losing party
offers to file a release of errors and the
prevailing party refuses to remit tlie excess,
is binding both on the circuit and supreme
courts, and is an unconstitutional limitation
of the latter's appellate jurisdiction under
Const, art. 7, § 4. St. Louis, etc., R. Co. v.
Mathis [Ark.] 91 S. W. 763.

44. Gen. Laws (29th Leg.), p. 372, c. 153,
sustained. Ex parte Allison [Tex.] 14 Tex.
Ct. Rep. 687, 90 3. W. 870, afg. [Tex. Cr. App.]
14 Tex. Ct. Rep. 409, 90 S. W. 492.

45. See 5 C. L. 648.
4«. State V. Bryan [Fla,] 39 So. 929.
47. See 5 C. L. 648. See, also, the topic

Taxes, 6 C. L. 1602.
48. People V. Heardon [N. T.] 77 N. E.

970.
49. P'eople V. Ronner [N. Y] 77 N. E. 1061.

The Georgia scheme of taxation sustaintd
as constitutional. Georgia R. & Banking Co.
V. Wright, 124 Ga. 596, 53 S. E. 251. When
the different acts relating to the method of
collecting state, county, and municipal taxes
upon the property of railroad companies are
construed together, they are exhaustive as
to the collection of such taxes, and do not
violate the constitutional injunction that all
taxes "shall be levied and collected under
general laws." Georgia R. & Banking Co.
V. Wright [Ga.] 54 S. B. 52. Gen. Laws 1905,
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In Washington, the constitutional provision that the legislature may not impose

taxes on municipal corporations for miinicipal purposes, but miay vest in the

corporate authorities the power to assess taxes for such purposes/" relates only to

the imposition of taxes for ordinary corporate affairs incidental to the existence of

the corporation,^^ and hence is not impaired by an act requiring the corporation

to submit to vote of the people a proposed amendment to its charter, though that

would occasion expense to the corporation."*^

Equality and uniformity. '^^—ITie fourteenth amendment to the Federal, consti-

tution does not require equality in the levying of taxes by the state,"* nor was it de-

signed to prevent a state from changing its system of taxation in all proper and

reasonable ways.°° How a state shall levy its taxation is a matter solely for its

legislature, subject to such restraints as the state oonistitution throws around legis-

lative action.^^ The limitation upon the taxing power as to equality and uni-

formity has its foundation in state constitutions.^'' It has reference to uniformity

of burden and not necessarily to uniformity of methods of imposing burdens and

realizing thereon,"' and it applies to ad valorem taxes only,^° and not to taxes upon
privileges 'or occupations.*" The rule does not require that there be one fixed and

unvarying rule for all purposes of taxation throughout the state, but only that

taxes rest uniformly on the state or political division to which their purpose ap-

plies.*"^ While absolute equality in laying the burdens of taxation is impossible of

attainment, and. perfection in taxation is a speculative and frivolous idea,*^ yet

c. 288, p. 427, Imposing a tax upon certafti

clevises, bequests, inheritances, ajid gifts,

held constitutional. State v. Bazille [Minn.]
106 N. W. 93, following Drew v. Tlfft, 79 Minn.
175, 81 N. W. 839, il L.. R. A. B2B, 79 Am.
St. Bep. 446, construing Const, art. 9, § 1,

as modified by the Inheritance tax amend-
ment. Act No. 158, p. 305, 5 14, of 1898,

charter of city of Shrevepoi't, providing for

2 per cent per month penalty on unpaid
taxes, does not violate Const. 1898, § 233,

relative to nonforfeiture for delinquent,
taxes. Victoria Lumber Co. v. RlveB, 1151

La. 996, 40 So. 382.

60. Const, art. 11, S 12. HIndman v. Bdyd^
IWash.] 84 P. 609.

61. Hindman v. Boyd [Wash.] 84 P. 609.

62. Acts 1903, p. 393, c. 186, for that pur-
pose, sustained. HIndman v. Boyd [Wash.]'
84 P. 609.

53. See 5 C. L,. 648.

64. State V. Wheeler [N. C] 53 S. B. 358;;

Darnell V. Memphis [Tenn.] 95 S. "W. 816.

There is nothing in that amendment to com-;
pel the state to adopt an Iron rule of equality.

Michigan Cent. 'R. Co. v. Powers, 201 U. S.

245, 50 Law. Ed. .

55. Michigan Cent. R. Co. v. Powers,'
201 U. S. 245, 50 Law. Ed. .

66. State v. Wheeler [N. C] 53 S. E. 858.
67. The rule of uniformity for direct taxa-

tion is the rule ordained by the constitution
Itself, vitalized by legislative essentials hec-i

essary to its execution. Chicago, etc., R.
Co. V. State [Wis.] 108 N. W. 567. The
principle of uniformity Is established and.
required by Const, art. 7, § 9. Smith v.,

Robersonville Graded School Trustees [N. C]
53 S. 'E. 524. Laws 1905, pp. 372, 373, re-,

quiring a license tax for peddling goods
"after shipment to the state," discriminates.

against goods shipped from other staters

and Is unconstitutional for nonuniformity,
under Const, art. 1, § t2. Bacon v. Locke
[Wash.] 83 P. 721. Laws 1905, p. 130, c.

66, for licensing plunibers. Is in conflict with
Const, art. 1, §§3, 12, relating to uniformity
Of taxation. State v. Smith [Wash.] 84 P.
851.

68. Chicago & N. W. R. Co. v. State fwlsj]
108 N. W. 557.

69. The first clause of Const, art. 8, §1, re-
quiring uniformity of taxation, relates orily
to property 'taxed directly. Chicago & K. W.
R. Co." v. State' [Wis.] 108 N. W. 567. Acts 2'gtti

Leg. p. 128, c. 90, Imposing a tax on fishing
boats and on fish taken for market, is not
void, as an ad valorem, tax. Violating the
requirement Of equality and uniformity.
Raymond v. Kibbe [Tex. Civ. App.] 15 Tex.
Ct. Rep. 988, 95 S. W. 727. The annual li-

cense tax imposed'on foreign corporations by
Sess. Laws 1902, p. 73, c. 3, § 65, is leviedfor
state revenue and is not a property tax, arid
hence does not conflict with Const, art. '10,

§ 3, providing fOr uniformity on the same
class of subjects. American Smelting & Re-
flnihg Co. V. People- [Colo.] 82 P. '531. The
tax imposed on insurance companies by Code
Supp. 1902, 5 l'333d. Is a license and not
a property tax, and hence does not violate
Const, art. 8, § 2, provliilng for the taxa-
tion of cOi^orations for "pecuniary profit
the same as individuals. 'Iowa Miit. "Toi'nadO
Ins. Ass'n v. Gilbertson [Iowa] 106 N. W.
153.

CO. American Smelting & 'Refltiing Co. v.
People [Colo.] 82 P. 531. La'Ws 1904, p. 69,
c. 76, § 49, imposing a privilege tax, does ntit
violate that clause. Clarksdale Ills. Ag. v.
Cole [Miss.] 40 So. 228.
'01. State V. Chicago, etc, R. CO., 195

Mo. 228, 93 S. 'W. 784.
63. People v. Ronner [N. T.] 77 N. B. KWl.
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taxes must not be so noinmifomi as to violate 'the foxuieentH amendment," but
there must be a willful and intentional mlsadmimstratioai of the laws, by the state

authorities, to amount to a denial of equal protection of the laws." The fourteenth

amendment was not intended to prevent the classification of property for pur-

poses of taxation or the imposition of different rates apon different classes,"" and
the legislature may classify as it sees fit,*" the remedy for injudicious action being

in the hands of the people, not of the courts," so long as its attempted classification

is not clearly axbitrary and unreasonable."* The power to levy taxes, and to pre-

scribe such regulations as shall secure a just valuation of property for tazatiom,

grants the legislature the right to adopt regulations to make the taxes uniform and
equal."* Special assessments are not taxes within the provisions requiring equal

and uniform taxation according to value,'" hence, acts authorizing such assess-

ments for municipal improvements, on abutting property benefited thereby, do not

violate these constitutional requirements.''^

Double taxation.'''^—Wlierever a tax is imposed upon one who holds the tangible

article of inherent value, as well as upon another who holds merely the symbol

which derives its value solely from the tangible article, the same property is twice

taxed,'^ but not all double taxation is void.'* Tbere is no constitutional prohibi-

63. The first section of the fourteenth
amendment to the Federal constitution
places a limit upon all the powers of the
state, including that of taxation. Georgia
E. & Banking Co. v. Wright [Ga.] 54 S. E. 52.

It is enough that there is no discrimina-
tion in favor of one as against another of

the same class, and the method for the as-
sessment and collection of the tax is not
inconsistent with natural justice. Michigan
Cent. R. Co. v. Powers, 201 U. S. 245, 50 Law.
Ed. . Code Supp. 1902, § 1333d, imposing
a tax on Insurance companies, except mu-
tual companies not organized for pecuniary-

profit and certain others, operates equally
on all corporations in the same situation and
la not repugnant to the 14th amendment
for inequality. Iowa Mut. Tornado Ins. Ass'n
V. Gilbertson [Iowa] 106 N. W. 153.

64. A custom among taxpayers to return
their property for ^jLxation at less than re-

quired by law, especially when the cus-

tom was adopted without the authority and
against the protest of the state tax officers,

does not amount to such denial, as to one
who has been called upon to pay the full

amdunt of his assessment. Georgia B. &
Banking Co, v. Wright [Ga.] 64 S. E. 52.

05. Michigan Cent. R. Co. v. Powers, 201

U. S. 245, 60 Law. Ed; ; Darnell v. Mem-
phis [Tenn.] 95 S. W. 816; People v. Rear-
don [N. T.] 77 N. E. 970. The various vo-
cations may be divided into classes for levy-

ing occupation taxes, and varying amounts
may be levied, provided there is uniformity
among the members of the same class and
provided the tax does not amount to a pro-

hibition on any useful and legal occupa-
tion. Kendrick v. State, 142 Ala. 43, 39 So.

203. Acts 1903, p. 344, does not Impose a li-

cense tax on emigration agents so excess-

ive or unreasonable as to rendel" it Invalid.

ta.

6<t, People V. Reardon [N. T.] 77 N, B.

»70; Harvey Coal & Coke Co. v. Dillon [W.
Va.] 53 S. B. 928. The state may adjust its

system of taxation and may Impose specific

taxes upon different trades, business, or
professions, without regard to the fourteenth
amendment. Iowa Mut. Tornado Ins. As-j'n
V. Gilbertson [Iowa] 106 N. W. 153. The
classified and progressive features of Gen.
Laws 1905, c. 288, p. 427, imposing a tax
upon Inheritances, etc., are constitutional.
State V. Bazille [Minn.] 106 N. W. 93.

67. People V. Reardon [N. T.] 77 N. B.
970.

68. Darnell v. Memphis [Tenn.] 96 S. W.
816. Tax Law, Laws 1905, pp. 474-477, c. 241,
l§ 315-324, taxing transfers of stock in do-
mestic or foreign corporations, is uniform
and its selection of transfers of corpora-
tion stock as a subject of taxation Is not
arbitrary. People v. Reardon, 110 App. DIv.
821, 97 N. T. S. 535. The distinction be-
tween county mutual insurance companies
not organized for pecuniary profit and other
insurance concerns Is sufficient to justify
the taxing of the latter and not the for-
mer, and Code Supp. 1902, § 1333d, for that
purpose. Is not class legislation. Iowa Mut.
Tornado Ins. Ass'n v. Gilbertson [Iowa] 106
N. W. 153.

69. Const, art. 10, § 1. Washington Nat.
Bank v. Daily [Ind.] 77 N. B. 53.

70. Arnold v. Knoxville, 115 Tenn. 196, 90
S. W. 469.

71. Acts 1905, p. 585, c. 278, authorizing
special assessments for municipal improve-
ments, sustained. Arnold v. Knoxville, 116
Tenn. 195, 90 S. W. 469.

7a. See 3 C. L. 788.

73. Georgia R. & Banking Co. v. Wright
[Ga.] 54 S. B. 62.

74, When a tax is levied upon a corpora-
tion's property and also upon the value of
the shares of stock, that which gives value
to the holdings of the corporation and to its
shares Is subjected to a, double burden. It
is double taxation In a sense, but not such
as would be void. Georgia R. & Banking
Co. v. Wright [Ga,] 54 S. E. 52. It exists
In many Instances, as the taxation of mort-
gages and Indebtedness In the hands of a
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tion of double taxation.'" If the legislature has a discretion in reference to double

tajcation, where the state receives the benefit of both taxes, it must certainly have

a discretion where the state cauno-t impose more than one ,tax, as in case of shares

of foreign stock held in the state.'" A tax law will not be construed to tax the same

property twice, unless such conclusion is constrained, either by the express provi-

sion of the law or by necessaxy impJication."

Exevipiion cMuses.''^—In the absence of a constitutional inhibition, the. right

to make reasonable exemptions from taxation rests with the legislature,'" and the

supreme court of the ITnited States has repeatedly recognized the power of the

state to foster industries by providing exemptions from taxation, both to persons

and certain classes of property within its boTders."" Nevertheless, exemptions from

taxation are not favored,"^ but must be clearly established or found in the contract

or enactment under which they are claimed, either by express wi>rds or by implica-

tion so strong as to be irresistible."^ Exemption datises are strictly etmstrued,**

and doubt is fatal in such cases.'* In some states, statutes exempting from taxa-

tion are lield violative of the constitutional injunction of uniformity and equality.*'

The constitution of Georgia imperatively requires that all property of every na-

credltor, and taxation at the same time of
mortg-aged property, and of the real and per-
sonal property of a debtor, without reduc-
tion by reason of the mortgage or other in-

debtedness, the taxation of the tangible
, property of a corporation and also of its

capital stock and of its franchises, and also

of the certificates of shares in the hands
of shareholders. State v. Wheeler [N. C]
53 S. E. 358. L.a,ws 1903, p. 931, c. 551, amd.
by Laws 1905, p. 815, c. 667, requiring im-
provement of highways by labor of citizens

supplemented by taxes levied on property,
is not objectionable as double taxation. Id.

Nor do those acts discriminate in favor of

dwellers in towns and against dwellers In

the country, the town dwellers being at

greater expense in the care of their streets

than the value of the statutory labor required

on the country roads. Id. Laws 1904, p. 69,

c. 76, 5 49, imposing a privilege tax of $50

on insurance agencies, and a tax of $15 on
each insurance agent, is not objectionable

as double taxation, as discriminating against
corporations. Clarksdale Ins. Ag. v. Cole
[Miss.] 40 So. 228.

75. State v. Wheeler [N. C] 53 S. E. 358.

Acts 1905, o. 35, p. 285, in its taxation of

chattels real, is not in violation of the con-
stitution, as double taxation or otherwise.
Harvey Coal & Coke Co. v. DUlon [W. Va.l
53 S. B. 928.

76. The Act of 1885 (Acts 1884-85, p. 30),

taxing foreign shares of stock, is still in

force as to such shares. Georgia R. &
Banking Co. v. Wright [Ga.] 54 S. B. 62.

77. Georgia R. & Banking Co. v. Wright
[Ga.] 54 S. E. 52.

78. See 5 C. L. 648.

79. Wallace v. Board of Equalization [Or.]

86 P. 365.

50. Darnell v. Memphis [Tenn.] 95 S. W.
816.

51. American Smelting & Refining Co. v.

People [Colo.] 82 P. 531.

83. Sess. Laws 1897, p. 157, c 51, and
Sess. Laws 1901, p. 116. c. 52, requiring of

foreign corporations a filing fee, do not im-
pliedly exempt them from further taxation.

and no constitutional provision is violated
by the imposition subsequently of an occu-
pation tax. American Smelting & Refining
Co. V. People [Colo.] 82 P. 531. Under Const,
art. 10, § 9, declaring that the power to tax
corporations shall never be relinquished, a.

foreign corporation cannot escape the license
tax imposed by Sess. Laws 1902, p. 73, c.

3, § 65, even though Sess. Laws 1897, p. 167,
c. 61, and Sess. Laws 1901, p. 116, c. 52, ex-
pressly grant exemption from such taxation.
Id.

.S3. Wallace v. Board of Equalization
[Or.] 86 P. 365; State v. New Orleans R. &
Light Co. [La.] 40 So. 597. An electric light
company is not a "manufacturer" in the
sense of the exemption clause of article 229,
Const. 1898, relfi-tive to license taxes. State
V. New Orleans R. & Light Co. [La.l 40 So.
597.

84. State V. New Orleans R. & Light Co.
[La.] 40 So. 597. Const, art. 2, § 28, provides
that the legislature majijexempt certain spec-
ified kinds of property from taxation,
and shall exempt certain other kinds,
but is .silent as to state bonds, hence
Act 1903, p. 632, c. 258, § 25, providing in ef-
fect for an exemption of Tennessee register-
ed state bonds, is invalid. State Nat. Bank
v. Memphis [Tenn.] 94 S. W. 606.

85. Laws Sp. Sess. 1903, p. 28, providing
that enumerated property of a householder
to be selected by him of the value of $300
shall be exempt from taxation, confiicts with
Const, art. 9, § 1, requiring a uniform and
equal rate of taxation. Wallace v. Board of
Equalization [Or.] 56 P. 365.- Acts 1904, p.
283, c. 167 (Va. Code 1904, p. 484), purporting
to incorporate a town and to exempt its resi-
dents from certain county taxes, violates
Const, art. 13, § 168 (Va. Code 1904, p. colxii.),
providing for uniformity. Campbell v. Bry-
ant, 104 Va. 509, 52 S. B. 638. Act 1903, p. 632,
c. 258, § 25, providing, in the assessment of
corporation stock, for the deduction of the
as.«essed value of registered Tennessee state
bonds, is an attempt to create an express ex-
emption of the bonds from taxation and vio-
lates Const, art. 2, § 28, for equal and uni-
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ture be taxed, except that which it in. terms declares the legis^dtu^e may in its dis-

cretion exempt.'^

Public improvements.''''

Debt limit, and limit, of levy}^—In Idaho, the constitutional limitations of

taxation, do not apply to the ordinary and necessary expenses of a city authorized

by the general laws of the state.*"

Submission of question of indebtedness.^"—^Mere infirmities in an election held

on the question of issuing bonds, which do not affect the result, wiU not invalidate

the bonds.°^ In North Carolina, school districts are included in the term "munic-

ipal corporations," within the constitutional requirement of submission to the

voters of the question of taxes to be levied.'*

Provision for payment of debts.'^

Public aid, donations, and loans of credit."*- -The appropriation of public mon-
ey for private use is unlawful."^

§ 24. Schools and education; school funds."^—State constitutions usually con-

tain provisions relative to education and free schools."' Legislative creation and

alteration of school districts is not incompatible with the republican form of gov-

ernment guaranteed by the Federal constitution."* Laws creating library boards,

considered in connection with statutes authorizing taxation for school purposes,

come within a constitutional injunction to encourage education and common
schools."' The trustees of a school district are not given arbitrary discretion in the

disposition of school funds but one that must be used as directed by the constitu-

tion.^

§ 25. The enactment of statutes^ is hedged about with various inhibitions,''

such as those against local and special laws, laws addressed to a plurality of sub-

jects and not reciting their subjects in their titles, and amendatory acts not setting

form taxation. State Nat. Bank v. Memphis
[Tenn.] 94 S. W. 606.

86. Even if the constitution does not im-
peratively require the taxation of shares of

foreign stock, the legislature has exercised
its discretion relative thereto and has made
them taxable by the Act of 1885 (Acts 1884-

85, p. 30). Georgia R. & Banking Co, V.

Wright [Ga.] 54 S. B. 52.

87, 88. See 5 C. L. 649.

89. Proviso to Const, art. 8, § 3, so con-
strued. Butler V. Lewiston [Idaho] 83 P. 234.

90. See 3 C. L. 791.

91. Election held under Acts 1903, p. 59,

on a collateral attack and in the absence of

contest, presumed to have been legal and not
invalidated because no returning officer for

the various precincts were appointed.
Blakey v. City Council [Ala.] 39 So. 746.

93. Const, art. 7, § 7, so construed. Smith
V. Robersonville Graded School Trustees [N.

C] 53 S. E. 524.
»3.' See 3 C. I... 791.

94. See 5 C. Ij. 649.

fl!S. Acts Cong. Feb. 12, 1901, 31 Stat, at

L. 774, c. 354, and Feb. 28, 1903, 32 Stat, at L.

909, c. 856, relating to the elimination of

grade crossings and the erection of a union
station in the district, is not an appropriation

of public money for private use, but the ap-

propriation is compensation for rights and
privileges surrendered by railroad companies

and for the extensive work they agree to

perform. Millard v. Roberts, 25 App. D. C.
221.

96. See 5 C. Ij. 649.
97. Laws 1905, c. 5384, sufficiently com-

plies with Const, art. 12, § 14, enjoining the
establishment, maintenance and management
of normal schools. State v. Bryan [Fla.] 39
So. 929. The provisions of Laws 1905, c. 5384,
relating to the Institute for the Blind, Deaf
and Dumb, does not violate Const, art. 13, or
art. 4, § 17, such institute being properly
classed in a system with "schools of higher
grades" and being "subject to such regula-
tions as may be prescribed by law." Id.

98. Const. U. S. al-t. 4, § 4. Attorney Gen-
eral V. Lowrey, 199 U. S. 233, 50 Law. Ed. .

Act No. 315, Loc. Acts Mich. 1901, incorporat-
ing the public schools of village of Jerome,
etc., is a valid exercise of legislative author-
ity. Id.

99. Acts 1903, p. 193, o. 102 (Burns' Ann.
St. Supp. 1905, § 4983h et seq.), creating such
boards in certain cities, held to come within
the injunction of Const, art. 8, § 1. School
City V. Forrest [Ind.] 78 N. E. 187.

1. Smith V. Robersonville Graded School
Trustees [N. C] 53 S. E. 524.

2. See 5 C. L. 649. For a further treat-
ment of this subject see Statutes, 6 C L
1520.

3. Noncompliance with statutory formali-
ties prescribed by the general l,iws for the
introduction of private bills does not nullify
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out that ajnended.'' The powers of special sessions are usiially linoited, but courts

will not investigate the question whether an act passed at a special session was

legislation recommended by the governor;' and there are provisions regulating legis-.

lative procedure," and some relating to interpretation, and effect of statutes.^ AU
the formalities prescribed for the enactment of statutes must be observed.' While
aU bills in congress for raising revenue must originate in the house of representar

tives,° a bill which only iucidentally carries an appropriation in order to give it

effect is not constitutionally barred from originating in the senate.^"

§ 36. Miscellaneous provisions other than the foregoing,^^ chiefly matters mora
properly belonging within the domain of legislation, are to be found in the more
recent state constitutions. Among them are provisions respecting claims against

the state,^^ inviolability of representative districts,^^ location of public institutions,^*

township and county organization," poll or capitation taxes,^' compensation of

an act passed In disregard of them. Manl-
gault V. Springs, 199 U. S. 473, 50 Law. Ed. —

.

4. Daws 1905, p. 285, subjecting salaries
and Tvages of o-fficers to garnishment, etc.,

conflicts with Const, art. 4, § 13, permitting
the amendment of no law by reference to its

title only, and without setting forth the new
law. Badenooh v. Chicago [111.] 78 N. B. 31.

6. State V. Larkin [Tex. Civ. App.] 14 Tex.
Ct. Rep. 582, 90 S. W. 912.

6. Under Const. 1901, § 64, prescribing that
amendments to bills and the votes therefor
be entered at length on the journal, the con-
currence of the senate in a house amendment
was sufllciently entered on the senate jour-
nal by a record of those voting thereon,
though the amendment was not set out on
that journal. State v. Porter [Ala.] 40 So.
144. A provision (Const, art. 3, § 15) that no
bill shall be passed, unless It shall have been
printed and upon the desk of the members in

its final form at least three calendar legisla-

tive days prior to its final passage, is suffi-

ciently complied with where a bill orginat-
Ing in one house is printed and placed on the
desk of each member of both houses, with
every amendment made thereto, as printed
and placed on the desks of the members of

the house where it originated (People v.

Eeardon, 110 App. Dlv. 821, 97 N. T. S. 535),

and the constitution means the members of
the legislature and not of the senate and as-

sembly as such, and means three days when
the legislature is in session (People v. Rear-
don [N. T.] 77 N. B. 970).' Laws 1905, p. 2076,

c. 729, § 307, providing for the transmission
of half the tax imposed on debts secured by
real estate mortgages to the state treasurer
and the holding of the rest subject to the
order of the board of supervisors, does not
appropriate public money for local purposes,
so as to require a two-thirds vote for its pas-
sage. People V. Ronner [N. T.] 77 N. B. 1061,
afg. 110 App. Div. 816, 97 N. Y. S. 550. The
constitution of Florida does not mandatorily
require the legislative journals expressly to
show the adoption of amendments to bills
(West v. State [Fla.] 39 So. 412), and It is

only where the constitution mandatorily re-
quires the journals expressly to show the ac-
tion taken that they are afHrmative evidence
that such action was or was not had, as the
entry of the ayes and noes on the final pas-
sage of a bill (Id.).

7. See 6 C. Li. 1520.
8. Under the constitution of Connecticut,

a bill sent to the governor by mistake before
actual passage did not become a law, al-
though approved by him and filed with the
secretary of state. Const, art. 3, § 1, and art.
4, § 12. State v. Savings Bank [Conn.] U
A. B.

9. Millard V. Roberts, 25 App. D. C. 221.
10. MiUard v. Roberts, 25 App. D. C. 221.

A similar provision in the Texas constitution
is not violated by Acts 29th Leg. p. 128, o. 99,
imposing a tax on fishing boats and fish tak-
en for market, as a revenue measure origi-
nating in the senate instead of the house.
Raymond v. Kibbe [Tex. Civ. App.] 15 Tex.
Ct. Rep. 988, 95 S. W. 727.

11. See 5 C L. 650.
12. Constitutional provisions against gifts

of public moneys, or gratuities, do not pre-
vent the legislature from providing for the
payment of claims against a municipality
that are founded in equity and justice, and
which could have been authorized originally,
laws 1892, p. 1761, c. 686, 5 69, authorizing
a town to Improve highways but makins no
provision for damages for change of grade,
does not render Tiaws 1903, p. 1396, c. <10,
making such prbvision, unconstitutional as a
gift of money by the town. In re Borup,
182 N. Y. 222, 74 N. E. 838.

13. Loc. Acts 1905, p. 1071, No. 627, for the
annexation of territory to Detroit City, does
not violate Const, art. 4, § 4, which pro-
vides that representative districts as estab-
lished by the boards of supervisors shall re-
main, unaltered until the return of another
enumeration. Attorney General v. Spring-
wells Tp. [Mich.] 13 Det. Leg. N. 30, 107 N. W.
87.

14. Act Feb. 7, 1905 (Laws 1905, p. 8, c.

10), purporting to repeal Act June 10, 1891
(Acts 1890-91, p. 373, § 92) and all laws es-
tablishing the Wyoming Agricultural College
established by legislation, though located by
vote of the people, did not contravene Const,
art. 7, § 23, prohibiting the legislature from
locating public Institutions except by general
law and by vote of the people. State v. Ir-
vine [Wyo.] 84 P. 90.

15. Rev. St. 1889, S 8427, providing for
township organization of a county, upon a^

majority vote of the voters on the question,
conflicts with Const, art. 9, § 8, which pro-
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public officers,^' the creation of corporations," the number of justices of the peace/*

emigratioo/'* ajid waters.^* The governor, in die employment of the militia to

suppress an insuiTection, acts in a civil capacity as the : chief civil magistrate,'*

so that the arrest of an insurrectionist by the military and its refusal to surrender

him to the civil authorities for trial before the suppression of the insurrection was

not in contravention of the Bill of Eights providing for the strict subjection of the

military to the civil power.'" The provisions of the Illinois constitution, requir-

ing the passage of laws for the- protection and safety of miners, embrace only the

reasonably necessary mechanical appliances to secure the end in view,°* and do not

include other kinds of health regulations.'"'

A judgment: or confession on warrant of attorney, which is valid in the state

where taken, is valid in Missouri, under the provision of the Federal constitution,

requiring full faith and credit to judgments of sister states.'"'

Right to acquire information by compuldon."
The right to hear ar.ms.^"—("ionstitutional provisions declaratory of the right

of the people "to bear arms for their defense and security" are liTnitatJons on legis-

lative power to prohibit the bearing of arms in the militia,'''' but not limitations on

the legislative power to prohibit and punish the promiscuous carrying of arms or

other deadly weapons.^"

CoNSUiiS, see latest topical index-

vides for a vote of a. majority of all the
electors voting at a general election. State
V. Gibson, 195 Mo. 251. 94 S. W. 513. Const.
Ala. § 40, prohibits the loca-tion of county
lines in the creation of new counties within
7 miles of a court house, and § 41 prohibits
the moving of a county seat or court house,
except by vote of the electors. The former
section refers to county lines only, and a
court house, under I 41, may be located any-
where in the county. State v. Porter [Ala.]

40 So. 144.

16. The labor on country highways re-

quired by Laws 1903, p. 931, c. 551. amd. by
Laws 1905, p. 815, c. 667, does not impose
a poll or capitation tax which Const, art.

B, S5 1, 2, requires to be applied to purposes
of education and support of the poor. State

V. Wheeler [N. C] 53 S. B. 358.

17. The constitutional Inhibition against
the increase or diminution of the salary of

an officer during his existing term does not
render it incompetent for him to accept com-
pensation, fixed by the general assembly aft-

er he entered upon the discharge of the

duties of his office and before the expiration

of his term, where no compensation was
theretofore provided. State v. Carlisle. 3

Ohio N. P. (N. S.) 544. County commission-
ers, whose salaries are fixed by statutes de-

clared unconstitutional during their term of

office, were left in the position of an officer

for whom no compensation had been provid-

ed, and cannot be enjoined from receiving

the pay provided by the act of April 21. 1904,

notwithstanding- the rate is higher than they

previously received under the unconstitution-

al statutes in existence at the time they came
Into office. Td.

18. A library boa.rd created under Acts

1903 p. 193, c. 102 (Burns' Ann. St. Supp. 190B.

§ 4983h et seq.) Is not a corporation within
Const, art. 11, § 13, prohibiting the creation
of corporations by special act. School City
V. Forrest [Ind.] 78 N. B. 187.

. 19. Const, art. 6. § 17, providing for not
exceeding four justices of the peace in a
township and that the legislature may in-
crease the number in cities, does not fix the
minimum number in cities. Attorney Gen-
eral V. Loomia [Mich.] 12 Det. Leg. N. 553,
106 N. W. 4.

20. Acts 1903, p. 344, Imposing a license
tax on emigration agents, does not confiiot
with Const. Ala. providing that "emigration
shall not be prohibited." Kendrick v. State,
142 Ala. 43, 39 So. 203.

21. The irrigation district law (Laws 1901,
p. 198, c. 87) is not repugnant to Ccfnst. art.
16, which declares the water of natural
streams the property of the public and dedi-
cates the same to the use of the people, sub-
ject to appropriation. Anderson v. Grand
Valley Irr. Dist. [Colo.] 85 P. 313.

22. 23. In re Moyer [Colo.] 85 P. 190.

24. Const, art. 4, § 29. Starne v. People
[111.] 78 N. E). 61.

25. Hence, Kurd's Rev. St. 1903, o. 93, § 37,
malting it the duty of coal mine operators
to provide a washroom, so arranged that the
miners may hang their clothes there to dry.
is not within those provisions and is uncon-
stitutional as special legislation. Starne v.
People [111.] 78 N. E. 61.

26. Const. U. S. art. 4,

Mertens [Mo. App.] 95 S.

27. as. See 6 C. L. 650.

29. Bill of Rights, I 4.

Blaksley [Kan.] 83 P. 619.

SO. City of Salina v. Blaksley [Kan.] S3
P. 619.

§ 1. Vennum v.
W. 292.

City of Salina v.
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CONTEMPT.

f 1. Nature of Contempt and What Con-
stitntes (7-16).

A. Elements of Contempt and Nature
of Proceedings; Civil or Criminal
(746).

B. Disrespect to the Court in General
(746).

C. Acts in Disobedience of Court (746).
D. Official Misconduct and Obstruction

or Perversion of Justice (749).
§ 2. Defense, Excuse, or Purgation (749),

§ 3. Povrer to Punlsli or Redress; Con-
tempt or Other Remedy (750).

§ 4. Pleadings and Other Proceedings Be-
fore Hearing (750).

§ 5. Hearing; Evidence; Trial (752).
§ 6. Findings and Judgment (754).

§ 7. Pnnisliiuent ; Fine and Commitment;
Further Proceedings (754).

§ S. Discharge or Pardon (756).

I 9. Review of Proceedings (756).

§ 1. Nature of contempt and what constitutes. A. Elements of contempt and
nature of proceedings; civil or criminal.^'^—I>irect (sontempts are those committed in

facie curiae.'^ Constructive contempts are those committed outside the presence

of the court but tending by theic operation to embarrass or prevent due administration

of justice.^^ When brought for the purpose of vindicating the power and authority"

of the court and maiataining its dignity, contempt proceedings are criminal.'''

When brought for the purpose of collecting an indemnity for damages sustained by

a party to an action because of the misconduct of the other party^ they are civil.''

In Michigan, when execution may issue to collect a decree for the payment of money,

the proceeding by contempt to enforce a civil remedy cannot be resorted to.'°

(§1) B. Disrespect to the court in general.^'—Misbehavior of an attorney in

presence of the court and interference with the business of the court/* or referring to

the court in disrespectful laaguage,'" constitutes contempt.

(§1) C. Acts in disobedience of courts"—Failure to comply with an order

of the court constitutes contempt," if the order is a valid one and within the juris-

81. See 6 C. U 651.

32. In re Smith [Mich.] 107 N. W. 724.

Where a judge of a superior court, after hav-

ing sentenced a person convicted of an of-

fence before him, adjourned his court to meet
again at his call, and then retired to his

living apartments, .where petitioner went and
complained to the judge in an angry manner
for not having imposed a more severe sen-

tence, and in addition committed an as-

sault upon the judge, such acts constituted
a direct contempt. Ex parte McCown, 139

N. C. 95, 51 S. E. 957. An attempt to im-
properly influence a juror in a pending cause
is a contempt of court within the meaning
of U. S. Hev. Stat. § 725, restricting the
power of U. S. courts to punish for con-

tempt to cases of misbehavior in the presence
of the court, "or so near thereto as to ob-

struct the administration of justice," al-

though the corrupt solicitation occurs half

a mile away from the courthouse at the
place of business of the accused. McCaully
V. U. S., 25 A-D-p. D. C. 404.

S3. In rs Smith [Mich.] 107 N. W. 724.

34. O'Brien v. People, 216 111. 354, 75 N.
E. 108. A proceeding for contempt to compel
a woman to comply with a portion of a di-
vorce decree, requiring her to pay a certain
portion of a trust fund to her husband, is

criminal and not civil, within Comp. La"ws
5 10,342. providing that no female shall be
imprisoned on any process in any civil action.
Carnahan v. Carnahan [Mich.] 12 Det. I,eg.

N. 1023, 107 N. W. 73.

35. O'Brien v. People, 216 111. 354, 75 N.

E. 108; Emerson v. Huss [Wis.] 106 N. W.
518.

36. Comp. Laws, f 10,891, subd. 3, au-
thorizes every court to punish for con-
tempt for nonpayment of any sum of money
ordered by the court to be paid in cases
where by law execution cannot be awarded
tor collection of such sum, or for any dis-
obedience to any lawful order, decree, or
process of the court. Held that, where in
a divorce proceeding the court decreed that
the wife should pay over to the husband a
particular portion of a trust fund which she
had on deposit beyond the jurisdiction of the
court, such decree was not "for the pay-
ment of money" in the ordinary sense, so
as to be enforceable by execution, and was
therefore enforceable by contempt proceed-
ings under such section. Carnahan v. Carna-
han [Mich.] 12 Det. Leg. N. 1023, 107 N. W.
73.

37. See 5 C. L. 651.
38. The abandonment of a defendant in a

criminal case on the day of trial by an at-
torney who has agreed to undertake the
defense, when there is no cause for such
abandonment except that the fee was not all
paid, and the work of the court is there-
by interfered with, is misbehavior which
amounts to a contempt of court. State V.
Shay, 3 Ohio N. P. (N. S.) 657.

39. In re Chartz [Nev.] 85 P 352.
40. See 5 C. L. 651.
41. In re Contempt of the Gloucester

Pleas [N. J. Law.] 64 A. 170. The failure
or refusal of a district board to permit a
person to vote upon presentation to it by
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diction of the court.*^ Injunctional orders are generally held binding on all who
have Icnowlcdge thereof, wliether they are parties to the proceeding or not/* and

whctlier they lia\e been legally served with the same or not.**

such person of a certificate of the court of
common pleas that he is legally entitled

to vote in said district constitutes, under act
1905 (P. L. N. J. 1005, p. 262), a contempt
of that court. Id. A Federal court hav-
ing acquired possession through its receiver
of the property of a railroad company, has
a right to enter such orders as it deems
within its power in respect to the property
and to execute such orders without actual
and physical interference by others, and any
one forcibly interfering with their execution
is guilty, of contempt, under whatever au-
thority he may assume to act, but the in-

stitution of a suit in a state court to en-
join such receiver from enforcing the order
of the Fed:eral court, does not constitute an
act of toutempt agaitist the Federal court.

Royal Trust Co. v. Washburn, etc., R. Co.

[C. C. A.] 139 P. 865. Under N. Y. statutes,

an executor or administrator who fails to

obey a decree directing the payment of
money by him is guilty of contempt, unless
he can clearly show that he is unable to

pay the same. In re Strong, 97 N. Y. S. 459.

Where the supreme court issued mandamus
proceeding directing the trial judge of the
superior court to secure the services of an-
other judge in a certain action, and upon
hearing the mandamus was denied, but be-
fore the remittitur had been filed in the

superior court, the judge thereof proceeded
to set certain motions In the action for hear-
ing, held that such order constituted a
technical contempt. In re Smith [Cal. App.]
83 P. 167. One who continues to exercise

the functions of a public office after he
has been ousted by quo warranto proceedings
or forbidden by the court is guilty of con-

tempt. State V. Cahill 'tlowa] 108 N. W.
453; People v. Horan [Colo.] 86 P. 263.

Failure to pay allmoiiy. McAtee v. McAtee,
116 111. App. 511. A defendant in divorce,

who failed to contribute to plaintiff for her
support and for support of their child, as re-

quired by the Judgment, can be proceeded
against by plaintiff as for a contempt.

Compton V. Compton, 97 N. Y. S. 618. The
supreme court of the District of Columbia
has power to compel obedience to an order
awarding alimony by committing the party
to Jail if he refuses to obey. Ijane v.

Lane, 27 App. D. C. 171. Though an order,

requiring defendant in divorce to make week-
ly payments to plaintiff for support of the

children, made the allowance a lien on de-

fendant's real estate, the court was not with-

out authority to punish him for contempt
In failing to make the payments. Renner
V. Renner [Wis.] 106 N. W. 846. Every rea-

sonable presumption will be indulged, in

support of an order to commit a respondent

for contempt for failure to pay alimony when
such order recites that the court heard the

evidence and the transcript of evidence
appears to have been made per praecipe and

does not contain a certificate of evidence.

Poppers V. Poppers, 117 TU. App. 498. Where
an order to show cause why a decree for

alimony should not be modified was served

on plaintiff, and restrained her from enforc-

ing the decree, defendant was not punishable
for contempt in neglecting to pay alimony
after the making of said order. Comstock
V. Comstock, 49 IVIisc. 599, 99 N. Y. S. 1057.

The collection of counsel fees awarded In
a decree for alimony can be enforced by
contempt proceedings. Van Dyke v. Van
Dyke [Ga.] 64 S. E. 537. Commitment 'of
plaintiff in a divorce suit for contempt, for
failure to pay alimony provided by a Judg-
ment, is not authorized on evidence mere-
ly that the attorney who had represented
defendant therein demanded the payment of
him, the attorney's power to represent de-
fendant having ceased on entry of the
judgment, and it not appearing that
he had, or exhibited to plaintiff, authority
to receive the alimony on behalf of defend^
ant. . Kalmsnowitz v. Kalnjiinowitz, 108 App,.
Dlv. 296, 95 N. Y. S. 627. In proceedings
by plaintiff in divorce against defendant
for a contempt for failure to contribute
to support of plaintiff and their child, as
required by the Judgment, an order dis-
continuing future payments for support of
plaintiff can be made on plaintiff's motion
to that effect. Compton v. Comptoa, 97
N. Y. S. 618.

42. Ex parte Robinson [C. C. A.J 144 F.
835; Early v. People, 117 111. App. 608. A
party is not punishable for contempt for
disregarding a void order of injunction, but
when an injunction is legally granted in a
case where the court has Jurisdiction of
the subject-matter and of the parties it
must be respected until it is set
aside by the court allowing It or is reversed
in the appellate court by some appropriate
mode of direct review. Miles v. State [Neb.]
105 -N: W.- 301. United States courts have
no power to punish for contempt for dis-
obeying an order mad^ without jurisdiction.
Drew V. Hogan, 26 App. D. C. 55. An at-
torney who disreg-ards an order of court
upon the ground that it was not technically
correct in its terms is guilty of contempt.
State V. Shay, 3 Ohio N. P. (N. S.) 667.
Where, after hearing of an application to
punish for contempt for failure to pay over
money to a trust company as ordered, the
company was dissolved, the proceeding
abated and a subsequent order for punish-
ment was coram non judice. In re Skelly,
109 App. Div. 58, 95 N. Y. S. 1076. Where a
partner in a suit for an accounting dis-
obeyed an order of the court requiring him
to file an account, and disregarded orders of
the court with reference to interference with
copartnership matters after the appoint-
ment of a receiver of the firm's propertj', the
court was justified in finding him guilty of
contempt. Cox v. Clarke, 108 App. Div. 363,
96 N. Y. S. 707. Code Civ. Proc. § 2655, au-
thorizing the surrogate's court to punish
as for contempt the refusal to obey an order
directing- the payment of money in cases
iherpin enumerated, %yheh read in connection
with section 15, forbidding the imprisonment
for debt for -nonpayment of costs, except
when an attorney is ordered to pay costs
for misconduct or a witness is ordered to
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pay costs for nonattendanoe, floes not au-
thorize a surrogate's court to punish for con-
tempt an administrator failing to obey a
decree directing him personally to pay cer-
tain costs. In re Banning, 108 App. Div.
12, 95 N. T. S. 467. By Code § 2384, either
the selling of Intoxicants in violation of
law, or the keeping thereof with intent
to sell, renders the place where the same
Is permitted or carried on a nuisance, and
by section 2427, the discovery of intoxicants
on the premises is presumption evidence
thfut they were kept for illegal sale. Held
that, where a decree enjoined defendants
from selling' Intoxicating liquors, the mere
fact that they were found upon defendant's
premises 'did not warrant punishment for
contempt In violating the injunction order.
State V. Thompson [Iowa] 106 N. W. 515.

An interlocutory judgment in an action on
contract, which directs Judgment for plaintiff
for a specified sum due under contract,
though not enforceable by execution until
rendition of the final, judgment containing
the provisions of the interlocutory judg-
ment, is not enforceable by contempt pro-
ceedings. Potter V. Eossiter, 109 App. Div.
35, 95 N. T. S. 1036. Where the parents of
an illegitimate child voluntarily submittfed
themselves to the jurisdiction of the court
and united in asking it to make an order
for its maintenance at the expense of the
father, which the court did, the father had
no right to disobey the order. People v.

Stringer, 110 App. Div. 364, 97 N. Y. S. 42.

The court, pursuant to the stipulation of the
parents of an illegitimate child, ordered
that the expenses of maintaining the child
at a designated institution, or some other
institution selected by the court, should
be paid by the father, and he should pay
to the mother's counsel a specified sum.
Held that, until the mother complied with
the order by delivering the custody of the
child to the proper institution, she could
not compel the father to pay the amount
specified, or in default thereof punish hina
for contempt, PeopLe v. Stringer, 110 App.
Div. 364, 97 N. T. S. 42. Under Code Civ.

Proc. § 2266, providing that one may be
punished for contempt for any violation
of duty defeating, impairing, or prejudicing
the rights of a party to an action, where
an injunction restrained defendant from
prosecuting certain proceedings against
plaintiff and defendant instituted them, but
before an order to show cause why he should
not be punished for contempt was served
the proceedings were withdrawn, there was
no ground for punishing, defendant for con-
tempt. Jones V. Burgess, 109 App. Div. 888;

96 N. T. S. 873. A county ofBcer claiming
the right to hold possession of a room in the
court house is not guilty of contempt in
refusing to vacate pursuant to the order
of the county commissioner's court. Watson
v. Scarbrough [Ala.] 40 So. 672.

Refusal to ob«y a subpoena or to testlfyi
Refusal of a witness to appear and give his
deposition before a notary or other pe.rson

authorized to take it constitutes contempt.
Gay V. Thorpe [Cal. App.] 82 P. 221. The
refusal ofr corporate officers, to, obey orders

of • a Federal court' requiring them to pro-

duce certain documentary evidence on their

examination before a special examiner, can-
not be Justified op tjhe theory that such

evidence was not In their possession or under
tlieir control, because their possession was
not personal, but was that of the corpora-
tion. Nelson v. U. S., 201 U. S. 92, 50 Daw.
Ed. . Comp. Laws §§ 198-203, and circuit
court rules 50-57, providing for the discovery
of books and papers, did not abrogate the
usual proceedings for a contempt in courts
of chancery on the failure of a party to obey
an order for the production of books. Me-
theany v. Perkins [Mich.] 12 Det. Leg. M.

851, 106 N. W. 147. Where a party to a suit
in chancery was proceeded against for a
contempt for failing to obey an order requir-

,

ing the production of books, he did not, by
insisting that Comp. Laws §§ 198-203, and
circuit court rules 50-57, controlled the
proceedings, waive his right to have them
subsequently conducted under section 10,-

909, requiring the filing of interrogatories
to the defendant, etc. Id. A commitment
for contempt la proper in aid of a bill seek-
ing discovery in aid of an action at law
where it appears that the remedy awarded
by section 87, chapter 51, of Illinois statutes,
providing for the production of books, etc„
would not have been adequate in aid of sucn
action. Garden City Sand Co. v. People, 118
111. App. 372. By statute the report of the
master is made the basis of the order of
attachment against one willfully neglecting
to obey a subpoena issued by such master,
and such report must, therefore, contain
the necessary elements to warrant the court
in ordering the attachment. HoUister v.
People, 116 111. App. 338. As a general rule.
a, witness will not be punished for contempt
in failing to obey a subpoena in a civil action
unless his fees have been paid or tendered.
Id.j In re Depue [N. T.] 77 N. E. 798. A
court will not punish for contempt for failure
to obey a subpoena duces tecum requiring
the production of a large list of books and
papers, many of which apparently can have
no bearing on the issues raised by the
pleadings, but the party applying will be re-
quired to take out separate subpoenas, each
of, which may then be considered on its

merits. Miller v. Mutual Reserve Fund Life,
Ass'n, 13,9 F. 864. Refusal to testify. Rog-
ers v. State [Miss.] 40 So. 744.

Refnsal to answer- improper questioi^a: A
witness is guilty of contempt for, failure
to answer questions, notwithstanding the
same are irrelevant (Rx parte Butt [Ark.]
93 S. W. 992), or immaterial (Nelson v. U.
S., 201 U. S. 92, 50 Law. Bd. ), but witness,
should not be compelled to answer questions
which would incriminate him CRx parte Butt
[Ark.] 93 S. W. 9:92). A witness cannot be
punislied, for contempt for refusal to answer
a question or produce a document not per-
tinent to the Issues involved. Ex parte
Schoepf [Ohio] 77 N. R; 276.

4S. Employers' Teaming Co. v. Team-
sters' Joint Council, 141 P. 679. Rev. St. §
72,5 (U. S. Comp. St. 1901, p. 583), which
gives to Federal courts power to punish
as contempts disobedience or resistance by
officers, "or by any party, juror, witness or
other person, to any lawful writ, process,
rule, decree or command of said courts." ex-,.
tends, the power of such court to enforce its
decrees to persons other than tho.se made
parties by name. Evidence held suflicient to,
charge respondentSTvlth notice of order of the
court. Id. While parties who are n«t partiep to
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(§ 1) Z>. Official misconduct and obstruction or 'perversion of justice."—
Presenting false aifidavits/^ attempt to bribe a witness,*^ disdoa'ure by a grand

juror of the proceedings before that body/* publication of' charges designed to affect

the event of pending actions/" interference with judicial proceedings/'* attempt to

corruptly influence a juror/^ and similar acts tending to the obstruction of justice,

are contempt.

§ 3. Defense, excuse, or purgation.'''^—While intent to contemn has been deem-

ed essential/^ it is generally held that neither ignorance of the law''* nor adyice of

coiinseP^ is an excuse. Neither can one charged with criminal contempt in pub-

lishing articles, charging the court with corrupt motives, plead good intent/* or

the truth of the charges/^ nor the fact that the court was not influenced by the

same^* in defense. Inability to comply with an order will ordinarily prevent a

commitment for noncompliance/" though the party is at fault in being unable to

comply.*" Compliance with a lawful order of the Federal court having jurisdiction

of the parties has been held a valid defense for the violation of an injunction issued

by a state court.*^

a suit In which an Injunction was Issued can-
not be punished for contempt for violation of

the injunction, they may be punished for con-
tempt in knowingly aiding and abetting its

violation by parties who are bound there-

by or conspiring with them for its violation.

Huttlg- Sash & Door Co. v. Fuelle, 143 F.'

363. Though a decree determining the rights
in water of the parties to the action in

terms enjoins only the parties from in-

terfering with the rights of othSrs, a suc-

cessor 'in right to one of such parties by
asserting rights under it, in effect makes
himself a party to It and so subject to Its

Injunctive feature, and liable for contempt
proceeding for violation of it. State v. Dis-
trict Ct. [Mont.] 86 P. 798.

44. Seattle Brewing & 'Malting Co. vJ

Hansen, 1*4 P. Wll; O'Brien, ir. People, 216

111. 354, 75 N. E. 108.

45. See 5 C. L. 652.

46. Seastreata v. New Jersey Exhibition;

Co. [N. J. EqO 61 A. 104l. Attempts to

Improperly influence the administration of

justice In an injunction suit by coercing

complaintant to mL,ke affidavits contradic-
tory to his original affidavit and destructive

of the effect thereof, constitutes contempt.
Id.

47. Whit© V. White [N. J. Ea.] 62 A.

430.
48. In re Atwell, 140 P. 368.

49. The publication of charges to the ef-

fect that certain indictments returned by a
grand jury were procured through fraud,

blackmail, and bribery, does not become
privileged matter by reason of the'fact that

the charges relate to past acts as distin-

guished from those which are prospective.

State V. Ellspermah, '3 Ohio N. P. (N. S.)

B93. The grand jury is a component 'pa,rt

of the court and the publication Of such

charges without evidence upon Which to

base them Is calculated to Impede the ad-

ministration of justice, and is contempt

of court for which summary punishment
may be visited on the guilty pa:rties. Id.

A publication charging the supreme court

and certain of Its judges with having been
Influenced by corrupt motives In their rul-

ings In causes which were still pending for
rehearing, and that they were so influenced
in their final disposition of them and of
another cause not yet heard, constitutes
criminal constructive contempt. People v.
News-Times ^Pub. Co. tCoIo.] 84 P. 912.
Where a case 'had been Anally decided not
only in the trial, 'but in the appellaie, court,
and a person representing the defendant in
satisfying the judgment, writes the counsel
for the plaintiff a letter -enclosing a check,
and at the same time intemperately criticis-
ing the judgment, such criticism, having no
tendency to 'impede or embarrass the court
in the disposition of any pending case, can-
not be made the basis of a proceeding for
contempt. Fellman v. Mercantile Fire &
Marine Iiis. Co. [Ba.] '41 So. '49.

50. Threatening an officer with violence
and secreting property which said ofilcer
was r-eiquired to take under a writ of re-
'plSvIn. 'State 'V. Distri<;t Ct. of Second Ju-
dicial 'Digt., SI MOnt. 645, 83 P. 641.

51. McOAully V. U. S., 25 App. D. C. 404.
Sis. See 5 C. L,. 653.

53. One acting In good faith and meaning
no disrespect to the cOurt should not be
punished tor contempt. Public Service' Corp.
V. De Grote [N. J. Bq.] ff2 A. '65.

54. 'Ignorance of law and legal effects
of his acts ' does not excuse coritemnor or
purge .him of the charge of contempt, but
is a mitigating circumstance in determining
the degree of his culpability. Seastream v.
New Jersey Exhibition Co. [N. J. 'Eq.] 61 A.
1041.

55. State v. Cahill Elowa] 'Jd8 N. W. 453.
6«. People V. News-Times Pub. Co. [Colo.]

84 P. 91'2.

57. Hughes V. Territory [Ariz.] 85 P. 1058.
Const, att. 2, § 10, providing that in actions
for libel the truth 'of the publication may
be given in evidence, does not apply to
proceedings for criminal contempt. People
v. News-Times Pub. Co. [Colo.] 84 P. 912.

58. People v. News-Times Pub. Co. [Colo.]
84 P. 912.

S». In re Davison, 143 P. 673.

iBO. Order In 'bankruptcy to pay over to
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§ 3. Power to punish or redress; contempt or other reme3tf.^—Courts of record

have an inherent right to punish contempts committed in their presenc-e, and the legis-

lature cannot abridge this right/^ but it has been held that they cannot punish more
than once for the same contempt."* A court is without power to punish the violation

of a decree of another court. "^ Power to punish contemptuous publications does not

violate the right of free speech or freedom of the press."" That the act complained

of as contemptuous is also a misdemeanor does not abridge the power of the court

to punish for contempt."^ The power of state courts to punish in regard to matters

within the jurisdiction of the Federal courts may be stayed or controlled by the

latter."*

§ 4. Pleadings and other proceedings lefore hearing."^—Contempt in facie

curiae may in the absence of statute be summarily tried/" but in all other cases,

reasonably specific/^ verified/" charges must be filed and served/' unless the con-

tiustee money found to have been fraudu-
lently withheld. In re Davison, 143 F. 673.

61. Board of Com'rs of Onslow County
V. Tollman [C. C. A.] 145 P. 753.

62. See 5 C. L. 653.

63. The statute giving a party the privi-

lege of filing an affidavit of prejudice on
the part of the judge was not intended by
the legislature to enable a defendant in a
case of contempt in the presence of the
court to take the trial of that case before
another judge. State v. Shay, 3 Ohio N. P.

(N. S.) 657; Ex parte McCown, 139 N.' C.

95, 51 S. B. 957. A court having jurisdiction
to issue an injunction has inherent power
to punish for contempt those who violate

its mandates. People v. Tool [Colo.] 86 P.

224. The power to enforce a decree for
permanent alimony by attachment for con-
tempt, for failing to comply therewith, be-
longs inherently to a court having jurisdiction

of divorce suits. Van Dyke v. Van Dyke
[Ga.] 54 S. B. 537. The supreme court has
inberent power to punish criminal coa-
structive contempt as to pending causes.

Peonle v. News-Times Pub. Co. [Colo.] 84

P. 912; State v. Rose fKan.] 85 P. 803. The
jurisdiction of courts of equity having been
given to the superior court by -the con-
stitution, a justice of the peace before
whom a witness' disposition was sought to

be taken In a case pending in the superior

court had no jurisdiction to punish a wit-
ness for contempt in refusing to appear
and testify. Gay v. Thorpe [Cal. App.] 82

P. 221. A vice-chancellor to whom a com-
plaint for injunction was presented and who
issued the preliminary injunction has juris-

diction to entertain contempt proceedings
against parties attempting to improperly in-

fluence the administration of justice in an
injunction suit by coercing complainant to
make affidavits contradictory to his origi-
nal affidavit and destructive of the effect

tliereof. Seastream v. Now Jersey Exhibition
Co. [N. J. Eq.] 61 A. 1041. The supreme
court of the District of Columbia is a court
of the United States, within the meaning
of U. S. Rev. Stat. § 725, conferring upon the
courts of the United States the power to

punish by fine or imprisonment, at the dis-

cretion of the court, contempts of their

authority. Moss v. U. S., 23 App. D. C.

475.

64 People V. Kavanagh, 220 III. 49, 77 N.
B. 107.

65. Jarvis Adams Co. v. Knapp, 213 Pa.
567, 62 A. 1112.

66. People v. News-Times Pub. Co. [Colo.]
84 P. 912. The status of contempts as to
pending causes, as to what constitutes such
contempts, and as to the procedure relating
thereto, is not affected by Const, art. 2, §
10, guarantying to every person freedom
to speak or publish whatever he will, being
responsible for the abuse of the liberty.
Id.

67. Hughes V, Territory [Ariz.] 85 P. 1068.
68. Under Bankr. Act July 1, 1898, c. 541,

§§ 9, 11, 30 Stat. B49 [U. S. Comp. St. 1901,
pp. 3425, 3426], It Is the duty of ai court of
bankruptcy to stay contempt proceedings
against a bankrupt, in a civil suit against
him in a state court on a debt or claim from
which his discharge would be a release for
twelve months, or until his right to a dis-
charge has been determined. In re Adler
[C. C. A.] 144 F'. 659.

69. See 5 C. L. 654.
70. Proceedings for criminal contempt as

provided by Rev. St. 1898, §§ 2565-2568, are
to be prosecuted in the name of the state
in a summary manner or on notice or in-
quiry. Emerson v. Huss [Wis.] 106 N. W.
518. "Where pending an adjournment peti-
tioner resorted to the dwelling house of a
judge of the superior court, and there com-
mitted an assault on him because of the
judge's official action, petitioner was proper-
ly punished for contempt by attachment in
summary proceedings. Ex parte McCown,
139 N. C. 95, 51 S. B. 957; Otis v. Superior
Ct. [Cal.] 82 P. 853; Early v. People, 117 111.

App. 608.
71. Early v. People, 117 111. App. 60S.

When a contempt for which petitioners were
convicted consisted in the publication of
certain articles criticising the proceedings
of a grand jury in a newspaper published
by a corporation, and the affidavit merely
alleged that the petitioners were president
and general manager, and vire-r>i-o>!idont
and assistant general manager of the cor-
poration at all times mentioned therein, it
was fatally defective for failure to charge
that they personally caused, or, bfeingin ebn-
trol, at least permitted, the publication of
the articles in question. Otis v. Superior Ct.
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temnor voluntarily appears.''* Under Kentucky statute, a rule upon one to show
cause why he should not be punished for contempt cannot be awarded in vacation.'^'

[Cal.] 82 p. 853. A petition for an attach-
ment is tlie commencement of contempt pro-
ceedings and stiould sliow facts whicli, if

proven, establish the contempt alleged, and
when based merely upon belief of the peti-
tioner, it is insuffloisnt. Early v. People,
117 111. App. 608. An order committing peti-

tioner for contempt in failing to appear as
a witness in supplementary proceedings ad-
judged her in contempt for failure to ap-
pear on a certain day "or at the time or
times to which such proceedings were ad-
journed." Held that such order did not set
forth the particular circumstances of peti-
tioner's offense, as required by Code Civ.

Proc. § 11, and was too indefinite to author-
ize her incarceration. In re Depue [N. T.] 77

N. B. 798. The fact that the affidavits on
which a warrant is Issued in contempt pro-
ceedings state conclusions upon information
and belief will not warrant the setting asidei

of the warrant when the aiHdavits state posi-

tively the facts from which the conclusions
are drawn. State v. Harris [N. D.] 105 N.

W. 621. The eourt has no jurisdiction to

proceed with the hearing of one arrested by
a commissioner appointed to divide water
among persons declared by decrees of court
to be entitled thereto, as authorized by Sess.

Laws 1905, p. 144, c. 64, conferring on the
commissioners the power of a sheriff to ar-

rest persons interfering with the distribution
made, and charged with interfering with the
commissioner's distribution, unless a writ-

ten charge is made as required by Code Civ.

Proc. 2172, et seq., regulating proceedings
for contempt. State v. District Ct. of

JPifth Judicial Dist. [Mont.] 82 P. 450. Under
Comp. Laws § 10,909, requiring that, when
a defendant has been brought into court
in a contempt proceeding, interrogatories

shall be filed specifying the facts and cir-

cumstances alleged against defendant, and
requiring his answer thereto, a failure to

file such interrogatories is error. Metheany
V. Perkins [Mich.] 12 Det. Leg. N. 851, 106

N. W. 147. Where one was served with
an order to show cause why he should not

be punished for contempt, and he appeared
and was found guilty after a full investiga-

tion of the facts, and tlie order when served
was accompanied by copies of the affidavits

setting forth the facts constituting the

charge, an objection that order to show
cause was not sufficiently specific in desig-

nating the particular contempt charged was
without merit. State v. District Ct. of Sec-

ond Judicial Dist., 31 Mont. 645, 83 P. 641.

An affidavit in contempt proceedings, which
alleges that defendant was restrained by
the court from obstructing a public high-

way and that he obstructed the same, char-

ges a contempt. State v. Reilly, 40 Wash.
217, 82 P. 287. A petition for a rule to

show cause why the respondent named there-

in should not be adjudged guilty of con-

tempt in violating an injunctlonal order

made in a cause to which respondent is not

a party is sufficient to advise respondent of

the charge against . him , where it sets, out
specifically the acts which he is charged
as having committed, although such ' acts

bring the case within the criminal and

punitive, rather than civil and remedial class
of contempts. Employers' Teaming Co. v.

Teamsters' Joint Council, 141 F. 679. In
contempt proceedings for violating an in-
junction, no petition is necessary, but it is

sufficient to file an affidavit setting forth
the particular respects in which the in-
junction is being violated. Franltlin Un-
ion No. 4 V. People, 220 111. 355, 77 N. E. 176.
Under Gen. St. 1901, § 1983, providing that
the return of an officer on process on an af-
fidavit showing a person guilty of indirect
contempt, a writ of attachment or other
lawful process may issue, and such person
be arrested and brought before the court,
and thereupon a written accusation setting
forth the facts alleged to constitute the
contempt shall be filed, it is not necessary
that an attachment issue and arrest be made
to bring a person into court on contempt
proceedings, but a citation is sufficient pro-
cess. State v. Rose [Kan.] 85 P. 803. Under
Code Cr. Proc. 1895, §§ 516-519, authorizing
the punishment of a witness who fails to
obey a subpoena, and providing that when
a fine is entered against a witness for fail-
ure to ap_pear the, judgment shall be condi-
tional, and a citation shall issue to show
cause at the term of court at which the
fine is entered, or at the first term there-
after, why the same should not be final, etc.,

the court has no authority to render a final
judgment for contempt against a witness
for disobedience of a subpoena at the term
for which the witness was summoned, and
without hearing evidence or issuing a cita-
tion. Ex parte Terrell [Tex. Cr. App.] 95
S. W. 536.

72. That an information by the attor-
ney general for contempt was not verified
is not fatal to the jurisdiction of the court
to proceert thereon where the respondent
made a. general appearance to the citation
by moving co quash '; e citation and dis-
miss the information on the ground, among
others, that the information did not state
facts sufficient to constitute a contempt.
People V News-Times Pub. Co. [Colo.] 84 P.
912

73. An order to show cause why an at-
torney of record for a party should not be
punished for contempt must be personally
served on the attorney, and a service on one
who had appeared as counsel for the attor-
ney on a motion in the action, but who
had ceased to act as counsel, is insufficient.
Weeks v. Coe, 97 N. Y. S. 704. An order
to show cause may properly be served on
the attorney of the party sought to be char-,
ged with contempt. Lederer v. Lederer, 47
Misc. 471, 95 N. Y. S. 934. Service of an
order on an attorney for a witness who is
not a party to the action is not sufficient
service to render the witness liable for
contempt for failure to obey the same. In
re Depue [N. Y.] 77 N. E. 798. Failure to
serve with a rule to show cause in contempt
proceedings a copy of the order alleged to
have been disobeyed is immaterial, where a
copy of the order wa;s served immediately
after its issuance. State v. Cape Fear Lum-
ber Co., 72 S. C. 322, 51 S. E. 873.

74. The fact that on proceedings to
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When an answer is required, it should be certain and specific/* and the court may
allow the relator additional time to reply to the answer and file additional affidavits.''^

Constructive contempts in equity are properly punishable in a proceeding in the

original suit.'^ Under South Carolina statute, providing that orders made out of

court without notice may be made by the judge of the court in any part of the state,

a circuit judge has jurisdiction to issue a rule for contempt proceedings ia a county

in which he resides in chambers against a party residing in another county, the

return to be made in such other county.'"

§ 5. Hearing; evidence; trial.^°—A proceeding to punish for contempt is a

special proceeding, independent of the action or special proceeding in which it may
be taken.*^ Contempt proceedings are summary, and the extent of the hearing as

to questions of law in the discretion of the court, though one charged with contempt

has a right to be heard in his defense.^^ They are said to be criminal in their na-

ture and require clear and convincing proof,'^ and the weight of authority seems to

hold that the guilt of the party charged should be established beyond a reasonable

doubt,^* but this statement has never been applied to the extent of importing into

punish for a. contempt, In violation of an in-

junction order, the court did not issue a war-
rant for defendants' arrest, but called them
into court by notice or citation, was no

- ground for a reversal of an order discharging
defendants. State v. Thompson [Iowa] 106

N. W. 515. "Where, in proceedings for con-
tempt for violating an order restraining a
city, its mayor and council, from holding
an election, an afBdavit charging a viola-

tion of the order was filed, and the city at-

torney admitted In open court that the or-

der had been violated under his advice, there

was no error in joining the city attorney as

a party and adjudging him guilty without
first filing an a,fBdavit charging him with a
violation of the order, though the statute
provided that a contempt can only be prose-
cuted by affidavit setting forth the facts

constituting the contempt. State v. Niooll,

40 Wash. 517, 82 P. 895.

75. Dupoyster v. Clarke [Ky.] 90 S. W. 1.

76. A defenda;nt who had failed to comply
with an order to produce the books of a
corporation of which he was president, on
an order to show cause in contempt pro^
ceedings, filed an affidavit stating that since

the making of the order he had not had
possession or control of any of the books,

"that he had endeavored to comply with the
Order, but had been unable to do so, and
that he was informed that whatever books
were in existence were in the hand of a spec-
ified person. Held that the affidavit was too
indefinite and evasive to require considera-
tion by the court. Metheany v. Perkins
[Mich.] 12 Det. Leg. N. 851, 106 N. W. 47. A
defendant's answer to an order to show
cause why he should not be adjudged in
coritetnpt for refusing to obey an order to

pay $25 a month alimony, alleging in vague
and general terms his inability to make
payment, is insufficient, when it appears that
defenda.rit is in receipt of $100 per month.
Lane v. Lane, '27 App. D. C. 171.

77. State V. Cape Fear Lumber Co., 72 S.

C. 322, Bl S. B. 873.

'78. Where contempt proceedings for vio-

lating an injunotidn are instituted against

a person not a party to the suit in which the

injunction was issued, the proper practice is
to entitle the application for a rule to show
cause in such suit, and if the respondent is
found guilty thereafter all orders should
be entitled as in a suit by the government.
Employers' Teaming Co. v. Teamsters' Joint
Council, 141 F. 679. On the trial before
the court of an accusation by a citizen as
prosecutor, charging a person with viola-
tion of an injunction under the prohibitory
liquor law, the state is not required to show
that the prosecutor had personal knowledge
of the violation of the injunction, nor to
offer evidence to prove that the injunction
was granted. The contempt proceedings are
part of the original case and the court will
take judicial notice of the previous steps
taken therein. State v. Thomas [Kan.] 86 P.
499.

79. Code Civ. iProc. 1902, § 402, subd. 3.

State V. Cape F'ear Lumber Co., 72 S. C. 322,
51 S. E. 873.

See 5 C. li. 655.
In re Depue [N. T.] 77 N. E. 798.
Stite V. Nicoll, 40 Wash. 517, 82 P.

80.
81.

82.

895.
S3.

876.
General Elec. Co. v. McLaren, 140 P.
Evidence held sufficient to warrant

conviction of contempt for attempting to
improperly influence juror. McCaully v. U.
S., 25 App. D. C. 404. In a proceeding for
contempt of court for failure of defendant
and his attorney, in a suit for the settle-
ment of firm accounts, to produce firm books
as directed by an order of the court, plain-
tiff averred that he believed and was moral-
ly certain that defendant took some of the
books. Defendant and his attorney denied
ever having had possession of any of the
books. Defendant vpas sustained by the af-
fidavit of his wife. Held improper to con-
vict defendant and his attorney of contempt.
Cox V. Clarke, 108 App. Div. 363, 95 N. T. S.
707.

84. General Elec. Co. v. McLaren, 140 F.
876. To justify an order requiring a bank-
rupt to turn over money or property under
a penalty of imprisonment fdr contempt, the
court must be satisfied beyond a reasonable
doubt that he has such money or propeJ"ty
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contempt proceedings the formalities of procedure guaranteed to persons accnsed of

crime, such as trial by jury/° confrontation of witnesses/' or to have the chaxgea

set forth with the degree of certainty required in an indictment,'^ or requiring

probable cause for issuance of warrant/' nor does it come within the constitutional

provision providing that no person shall be compelled in a criminal case to give

evidence against himself." Contempt proceedings are not within the Pennsylvania

statute providing that costs may be assessed against a defendant in criminal pro-

ceedings in certain cases, even though he be acquitted."" .^t common law, a party

charged with criminal contempt is eutitled to a discharge upon his sworn answer

denying the acts charged in iihe petition,""- but this practice has never obtained in

equity,"^ but where the answer to a rule to show cause why a party should not be

attached for contempt is verified, and no evidence is offered to show that the return

is false, the rule will be discharged."' One charged with contempt for violating an

order of the court cannot attack such order collaterally in contempt proceeding if

the co-uTt issuing it had jurisdiction of the subject-matter."* The affidavits on which

In his possession or under his control. In re

Switzer, 1*0 F. 976; Samel v. Dodd [C. C. A.]

142 P. es. The ImpoiSition of a fine or the

sentencing to prison for contempt is the ren-

dering- of a Judgment in a criminal case, and
respondent's guilt should he established be-

yond a reasonable doubt. Hollister v. Peo-
ple, 116 111. App. 338. Contra. State V. Har-
ris [N. D.] 105 N. W. 621.

85. O-Brien v. People, 216 111. 354, 75 N. K.

108
86. On the hearing before a Judge In a

proceeding for contempt for the violation of

a restraining order granted on. application
for injunction, affidavits are admissible in

evidence to prove the fact of violation. ^Var-
nei- ,. Martin, 124 Ga. 387, 52 S. B. 446; Ex
parte Allison [Tex. Cr. App.], 14 Tex. Ct. Bep
40a. 90 S. W. 492; State v. Thomas [Kan.1 86

P. 499; People v. Tool [Colo.] 86 P. 224. La-ws

1893. p. 96, providing for a trial by Jury in all

cases where a Judgment Is to be satisfied

by Impriso.nment, does not apply so as to

entitle defendants, in a proceeding to punish
them for contempt, to a Jury trial. O'Brien

V. People, 216 111. »54, 75 N. B. 108.

87. In contempt proceedings for violation

of a strike injunction, defendants were not
entitled to a bill of particulars specifying

the acts charged to constitute the contempt.
O'Brien v. People, 216 lU. ^54, 75 N. B. 108.

88. Art. 2, I 8, Constitution, requiring
prosecution of offenses by indictment or in-

formation, and article 2, S 7, providing that

no warrant to seize any person shall issue

without probable cause, supported by oath or

affirmation reduced to writing, do not apply

to contempt proceedings. People v. News-
Times Pub. Co. [Colo.] 84 P. 912.

89. State v. Eeilly, 40 Wash. 217, 82 P. 287.

Where a witness who has reCfused to answer,

on the . ground that .he might thereby In-

criminate himself, js committed as contuma-
cious, the burden is upon the sheriff to show
that the commitment -was legal. In re Avery
C. Lowe, 3 Ohio N. P. (N. S.) 641.

90. P. L. 984, 5 23. Crilly V. Hemm, 27

Pa. Super. Ct. 65^5.

91. Early v. People, 117 III. App. 608.

9a. Employers' Teaming Co. v. Teamsters'

Joint Council, 141 F. 679; State v. Cape Fear
Lumber Co., 72 S. C. 322, 61 S. B. 873. Where

7 Curr. Law—48.

a strike injunction was Issued to protect
private rights, proceedings to punish cer-
tain strikers for contempt thereunder were
not criminal, and hence defendants' sworn
answers were Insufllcient to purge them of
contempt. O'Brien v. People, 216 111. 354, 75
N. E. 108.

93. State v. Farnum [S. C.] 53 S. E. 85.

94. O'Brien v. People, 216 III. 354, 75 N. E.
IDS; Lytle v. Galveston, etc., R. Co. [Tex.
Civ. App.] 14 Tex. Ct. Rep. 344, 90 S. W. 316.
An appellate court will: not interfere wim
a Judgment punishing for contempt in vio-
lating an injunction, unless the lo-wer court
was without Jurisdiction either of the sub-
ject-matter or of the person, or had no au-
thority to render the particular Judgment,
but this latter objection may arise where
the evidence discloses an entire want of
power to treat the matter complained of as
a contempt. Ex parte Garza [Tex. Cr. App.]
16 Tex. Ct. Rep. 633, 95 S. W. 1059. Where
ome knowingly disobeys an Injunction which
Is not void, be is liable to punishment for
contempt, although lie would have been en-
titled to a vacation of the order upon mo-
tion to dissolve it upon a trial of the mer-
its of the bill. Miles v. State [Neb.] 105
N. W. 301. On motion to punish defendant
for contempt In violating an injunction, de-
fendant could not have a vacation of the
injunction order -where he had served ho
notice that he would ask for such vacation.
Jones V. Burgess, 109 App. Div. 888, 96 N. T.
S. 873. An injunction to restrain the en-
forcement of a Judgment granted by a dis-
trict Judge of a county other than that la
which the Judgment was rendered, and made
returnable before such Judge in his own
county, in violation of Sayles' Rev. Civ. St.
art. 2996, though irregular, was not void
and the court had authority to punish for
contempt the violation thereof. Ex parte
Breeding [Tex. Cr. App.] 90 S. W. 634. On
proceedings to punish for a contempt in the
violation of an injunction order, the court
will not consider whether the order was er-
roneous. Smith V. Miller [Ky.] 91 S. W.
1140. A defendant in contempt proceedings
for Violating an injunction cannot purge
himself of contempt by going Into the mer-
its of the case to determine whether or not



754 CONTEMPT § 6. 7 Cur. Law.

a wfirrant is issued in contempt proceedings are admissible in evidence on the

hearing.^"

§ 6. Findings and judgment."'^—To support a conviction for contempt there

must be findings reciting the conviction and facts on which it is based/"^ and the

judgment must show on its face that the matters charged were within the court's

jurisdiction."^

§ 7. Punishment; fine and commitment; further proceedings."^—Punishment
is usually regulated by statute and may be by fine or imprisonment or both/" but

the discretion of tlie court was properly ex-
ercised In granting the injunction. Blake
V. Nesbet, 144 F'. 279; Franklin Union No. 4

V. People, 220 111. 355, 77 N. E. 176, afg. 121
111. App. 647. That the terms ot a strike in-

junction were broader than the allegations
of the bill was no defense in a proceeding
to punish for contempt in violating the in-

junction. O'Brien v. People, 216 111. 354, 75

N. B. 108. A judgment directing the issu-

ance of a peremptory writ of mandamus,
commanding the doing of some act within
the jurisdiction of the court to command,
cannot be collaterally impeached in proceed-
ings to punish a disobedience of the writ. If

facts arising subsequent to the judgment ren-
der its modification proper, the exclusive
remedy is by motion in the original action.

State V. Giddings [Minn.] 107 N. W. 1048. In
contempt proceeding for a violation of an or-

der restraining defendant from obstructing
a highway, the question whether the order
is void on the ground that no highway ex-

isted is not open for determination, the judg-
ment of the trial court in the case not hav-
ing been appealed from. State v. Reilly, 40

Wash. 217, 82 P. 287.

»5. State V. Harris [N. D.] 105 N. W. 621.

06. See 5 C. L. 656.

»6a. Franklin Union No. 4 v. People, 220

111. 365, 77 N. E. 176. An order of conviction
of contempt for violating an injunction,

which refers to the petition and the affidavits

filed in its support, and in apt terms ad-
judges the respondent guilty of a violation

of the injunction, setting out the manner of

its violation, adjudging it to be in contetapt,

and imposing on it a fine of a certain sum, is

sufficient. Id.; State v. District Ct. [Mont.]

85 P. 870; Crites v. State [Neb.] 105 N. W.
469. Inasmuch as there are crimes in which
proof of, agency is necessary to conviction,

a court will not hold that a. witness has been
legally committed for contempt in refusing to

answer a (fUestion as to whether he was
the agent of a certain bridge company during
a certain period, where there is nothing in

the record showing the nature of the action
in which the witness is being examined. In
re Avery C. Lowe, 3 Ohio N. P. (N. S.) 641.

In a proceeding for civil contempt under Rev.
St. 1898, c. 160, authorizing the imposition
of a fine for indemnity of the person injured,
where contemnor was ordered to show cause
why he should not be punished, and made
default, a judgment merely declaring him
guilty without a determination by the court
as to whether the misconduct was calculat-

ed to or actually did impede or prejudice the

rights or remedies of any party to an action

or proceeding as declared by such chapter,

and whether or not actual loss resulted from
such misconduct, was invalid. Emerson v.

Huss [Wis.] 106 N. W. 518. An order ad-
judging an executor in contempt for failing
to pay money which he is directed to pay
need not contain a finding as to his ability
to pay the sum required. In re Strong, 97
N. Y. S. 459. Where a debtor Is convicted
of contempt arising out of proceedings
supplementary to execution, an order sus-
taining the regularity of the contempt pro-
ceedings, but assessing only a nominal fine,

having no relation to the injury done the
judgment creditor, is irregular and unau-
thorized. Mitchell V. Loderman, 97 N. T. S.
1006. In a proceeding for contempt against
a corporation and its agents, finding return
of the rule on the agents to show cause to
be sufficient, and discharging the rule as to
them, is not prejudicial as to the corporation,
and it may be adjudged in contempt without
specifications as to the agents or the place
or time when the order was violated. State
V. Cape Fear Lumber Co., 72 S. C. 322, 51 S.
E. 873.

97. Otis v. Superior Ct. [Cal.] 82 P. 853.
98. See 5 C. L. 657.

99. State v. District Ct. [Neb.] 107 N. W.
963. The county commissioner's court can-
not, in adjudging a county officer guilty of
contempt for refusing to vacate a room in
the court house pursuant to its orders, im-
pose on him the punishment of putting him
and the property out of the room, such punish-
ment not being mentioned in the statute.
Watson v. Scarbrough [Ala.] 40 So. 672. In a
prosecution for criminal contempt as pro-
vided by Rev. St. 1898, §§ 2565-2568, defend-
ant, if adjudged guilty, may be punished by
fine or imprisonment or both. Emerson v.
Huss [Wis.] 106 N. W. 518. Under Code
1S95, § 5717, providing that "superior courts
have authority to punish contempt by "fines
not exceeding $200 and by imprisonment
not exceeding twenty days," a judge ot the
superior court has no power to impose a
fine of more than $200 for contempt in vio-
lating a temporary restraining order, when
the violation was treated by the judge as
a single act. Warner v. Martin, 124 Ga.
387, 52 S. E. 446. Comp. Laws, § 10,913,
provides that when misconduct complained
of in contempt proceedings consists in the
omission to perform some act or duty which
is yet in the power of defendant to perform,
he shall be imprisoned until he shall have
performed such act or duty and paid such
fine as shall have been imposed and the costs,
etc. Section 10,915 declares that in other
cases where no special provision is other-
wise made by law, if the imprisonment is
ordered, it shall be for a reasonable time, not
exceeding six months, etc. Held, that section
10,915 did not apply to a proceeding for
contempt to compel a divorced wife to com-
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where the statute is in the alternative the courts cannot impose both.* Costs of the

proceedings are sometimes imposed in addition to the fine.^ Where civil contempt

results in injury to a party, the fine may take the form of a mulct for his benefit/

but tlie fine may be imposed, whether any injury resulted to the party to the action

or not,* -and by statute in Wisconsin, such fine is payable to the common school

fund.° A corporation as well as a natural person may be committed for contempt and

may be punished by a fine.* Where a contemnor is punished by imprisonment, the

ply with a portion of a decree requiring her
to pay over to her husband a certain portion
of a trust fund, but that she was properly
committed under the former section "until

further order of the court." Carnahan v.

Carnahan [Mich.] 12 Det. Leg. N. 1023, 107 N.
W. 73. When a witness fails to attend be-
fore a notary in obedience to a subpoena is-

sued by that officer, he may be punished as
for a contempt, but such punishment can-
not exceed a fine of $50, and the notary
is not authorized by statute to commit the
witness to the county jail therefor.' In re

Butler [Neb.] 107 N. W. 572. An attorney
can only be suspended from practice by a
nisi prlus court, in proceedings for that pur-
pose under Kurd's Rev. St. 1903, c. 13, and
such a court had no authority to suspend
an attorney as a punishment for a contempt
in the presence of the court. People v.

Kavanagh, 220 lU. 49, 77 N- E. 107.

1. As TJ. S. Rev. St. § 725 limits the

power of the courts of the United States to

punish contempt of their authority to fine

or imprisonment, the supreme court of the
District of Columbia has no authority to

impose both fine and Imprisonment upon a
party found guilty of contempt. Moss v. U.

S., 23 App. D. C. 475.

2. Warner v. Martin, 124 Ga. 387, 52 S. B.

446.

3. When In a prosecution for civil con-

tempt, loss or Injury results to party to an
action or proceeding pending before the

court, the court is only authorized to Impose
a fine by way of money indemnity for such
Injury, as provided by Rev. St. 1898, | 3490,

and cannot impose a fine or imprisonment or

both as provided by section 3489. Emerson
v. Hus3 [Wis.] 106 N. W. 518. The power of

a court to punish for a constructive con-

tempt is limited by -Rev. Laws 1905, § 4640,

to a fine not exceeding $50, unless It ex-

pressly appears that the right of a party to

an action or special proceeding was defeat-

ed or prejudiced thereby. State v. Mlesen
[Minn.] 108 N. W. 513. No misconduct is

punishable under Rev. St. 1898, c. 150, pro-

viding for the punishment of civil contempts,

unless the rights or remedies of a party to

an action or proceeding pending or triable

In a court or before one of its commissioners

may thereby be defeated, impaired, or preju-

diced. Emerson v. Huss [Wis.] 106 N. W.
518. Where a creditor in supplementary pro-

ceedings had the right to recover all the

damages he sustained against a witness for

failure to appear before a referee and testify

in an action for that purpose, as authorized

by Code Civ. Proc. §§ 852-854, the court had
no power. In a proceeding against the wit-

ness for contempt, to impose a fine equal to

the amount of the creditor's judgment and
costs, and direct the same to be paid to the

|

creditor, the power to make such order being
limited by § 2284 to a case where the com-
plaining party could not maintain an action
for damages for the injury sustained by rea-
son of the failure of the offender to obey tlie

process. In re Depue [N. T.] 77 N. E. 798.
4. Rev. St. 1898, c. 150, authorizing punish-

ment of civil contetnpt, confers power on the
court to punlsl^ by fine and imprisonment
all acts of misconduct constituting such con-
tempts, though the misconduct may pertain
to the performance of a duty still within the
power of the contemnor to perform, and
though it may produce no actual loss or in-
jury. Emerson v. Huss [Wis.] 106 N. W. 518.
Under 2 Ballinger's Ann. Codes & St. § 5799,
authorizing the punishment for contempt by
fine or imprisonment or both, and declaring
that the fine shall not exceed $300, nor the
imprisonment 6 months, and, when the con-
tempt does not consist of disorderly be-
havior toward the court or misconduct In-
terrupting the course of a trial, it must ap-
pear that a party's rights are prejudiced be-
fore the contempt can be punished other-
wise than by a fine not exceeding $100, a
person adjudged guilty of contempt In vio-
lating an order restraining him from ob-
structing a public highway cannot be punish-
ed by a fine of $100 and 30 days Imprison-
ment, In the absence of a showing that the
rights of a party were prejudiced by the
act constituting the contempt. State v. Reil-
ly, 40 Wash. 217, 82 P. 287.

6. Where a fine is imposed as a punish-
ment for a civil contempt, no pecuniary
loss having been suffered by the party whose
rights have been impeded or prejudiced, such
fine Is properly payable to the common school
fund of the state as provided by Rev. St.
1898, §§ 3495, 3496. Emerson v. Huss [Wis.]
106 N. W. 518. Const, art. 6, § 33, provides
that no person shall be imprisoned for debt
arising out of or founded on contract ex-
press or implied, etc. Comp. Laws, § 9553,
declares that no person shall be arrested or
imprisoned under civil process issued out
of a court of law or on execution issued out
of a court of equity in any suit or pro-
ceeding for the recovery of money, and sec-
tion 9554 provides that the preceding section
shall riot extend to proceedings as for con-
tempt to, enforce civil remedies. Held that
such section did not prevent the enforce-
ment of a portion of a divorce decree, requir-
ing the wife to deliver a portion of a trust
fund to her hysband, by proceedings as
for criminal contempt. Carnahan v. Carna-
han [Mich.] 12 Det. Leg. N. 1023, 107 N. W. 73.

e. Franklin Union No. 4 v. People, 220
111. 355, 77 N. E. 176. A labor union, which
ordered a strike and which through its of-
ficers and members engaged in picketing and
intimidating and threatening nonunion em-
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commitment must specify the particular circumstances of the offenseJ The courts

will not inflict perpetual imprisonment upon a contemnor by ordering his imprison-

ment till he perform some act which is out of his power to perform.* A fine of

$1,000 is not an excessive punishment for flagrant violation of order of court.^

§ 8. Discharge or pdrdon}"

§ 9. Review of proceedings}^—Eyery court is the exclusive judge of its own

contempts, and its judgment is subject to review only on the point of jurisdiction.^^

The judgment rendered by the court on a hearing in contempt will not be disturbed

on appeal unless the lower court grossly abused his discretion.^* The court will not

consider the merits of the action in which the contempt was punished on an appeal

from an order adjudging one in contempt.^* The reviewing court will not go out-

side of the record to determine whether there is matter other than that contained

therein.^" Under Michigan statute, contempt proceedings are not "actions at law"

within the provision thereof, providing for the review of "actions at law" by certi-

orari in certain cases.^° An application for review by certiorari may be made, al-

though the execution of an order adjudging one .guilty of contempt has been sus-

pended to a future day." A judgment adjudging a witness guilty of contempt in

ployes, was properly adjudged guilty of con-

tempt in violating an injunction restraining

It from interfering with the business of

their employers, etc. Id. Under N. Y. stat-

ute it has been held that a municipal cor-

poration may be lined for contempt for vio-

lating an injunction. Marson v. Rochester,

97 N. T. S. 881.

7. Emerson v. Huss [Wis.] 106 N. W. 518.

8. In re Scarborough's Will, 139 N. C. 423,

Bl S. E. 931.
, ^

9. A fine of $1,000 imposed upon a labor

union for flagrant and repeated violations

of an Injunction, restraining it from inter-

fering with nonunion employes and their

employers, is not excessive. Franklin Un-
ion No. 4 V. People, 220 111. 355, 77 N. B. 176.

10. 11. See 5 C. L. 658.

12. Otis V. Superior Ct. [Cal.] 82 P. 853.

On a writ of habeas corpus to determine the

legality of petitioner's confinement for con-

tempt, the only question presented for con-

sideration is the jurisdiction or power of the

court to proceed as he did, since such writ

cannot be made to perform the office of a

writ of error or an appeal. Ex parte Mc-
Cown, 139 N. C. 95, 51 S. E. 957. The stat-

ute conferring jurisdiction on the supreme
court to issue writs of habeas corpus in cer-

tain cases does not give it power to review

the evidence upon which the court of civil

appeals adjudged relators guilty of contempt.

Ex parte Reld [Tex.] 14 Tex. Ct. Rep. 347,

89 S. W. 956.

13. Warner v. Martin, 124 Ga. 387, 52 S. B.

446.

14. Assignment of errors attacking suffi-

ciency of petition for divorce will not be
considered upon an appeal from an order
adjudging appellant guilty of contempt for

failure to pay alimony. Lane v. Lane, 27

App. D- C. 171. When a complaint and af-

fidavit for a preliminary Injunction made
a prima facie case for the issuance thereof,

and no appeal was taken from an order

denying defendant's motion to dissolve the

Injunction, which defendant deliberately dis-

obeyed, defendant was not entitled to re-

view an order committing him for contempt
in violating the injunction on the ground
that the injunction was void. Saginaw Lum-
ber & Salt Co. V. GrifEore [Mich.] 13 Det.
Leg. N. 605, 108 N. W. 681. Objections to the
materiality of the" testimony are not open
to consideration on a writ of error sued
out by witnesses to review a Judgment for
contempt, entered against them for disobey-
ing an order to testify. Nelson v. U. S., 201
U. S. 92, 50 Law. Ed. .

15. When, on appeal from a Judgment of
conviction for contempt, there is no certia-
cate of the clerk that appellants have filed a
complete record, appellants cannot raise the
question that the recitals found in the or-
ders appealed from are not sufficient to au-
thorize a Judgment of conviction. Eranklin
Union No. 4 v. People, 220 111. 355, 77 N. K.
176. Where the evidence introduced on the
trial of one charged with constructive con-
tempt for the violation of an order of in-
junction is not preserved and authenticated
by a proper bill of exceptions, the only ques-
tion which can be considered by the review-
ing court is whether th^ pleadings contain-
ed In ithe transcript support the Judgment,
and. If they are found sufficient, the judg-
ment will be affirmed. Miles v. State [Neb.]
105 N. W. 301. The supreme court, on cer-
tiorari to review an order adjudging one
guilty of a direct contempt, may not look be-
yond the contents of the order adjudging him
guilty. State v. District Ct. [Mont.] 85 P.
S70.

10. Pub. Acts 1905, p. 484, act No. 310, pro-
vides that whenever. In any action at law
In the circuit court, a motion to quash the
"writ or declaration" on jurisdictional
grounds shall be decided adversely to the
party filing such motion, the decision may
be reviewed by certiorari forthwith. Held
that certiorari was not the proper remedy
to review a motion to quash contempt pro-
ceedings prior to the final determination
thereof In the circuit court, either under such
section or Independent thereof. In re Smith
[Mich.] 107 N. W. 724.
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refusing to answer questions put to him is reviewable on ceitiorari and not on ap-

peal.^" A judgment in a su.mmary proceeding for contempt in facie curiae, where

no complaint is filed, no evidence taken, and no trial had, may be reviewed on the

record made therein without filing of a motion for a new trial.^' The action of the

court in contempt proceedings in reserving for future consideration the disposition

of the fine assessed against respondent is not subject to review on appeal from the

judgment of conviction.^"

CONTINtJANCB AND POSTPOTTEMENT.

S 1. Power and Dnty of Court (757).
§ 2. Occasion for or Propriety of Con-

tinuance or Postponement (758).
A. In General (758).
B. Absence or Disability of Party or

Counsel (758).
C. Absence of "Witness or Inability to

Procure Evidence (759). Admission
of Testimony to Avoid Continuance
(760).

D. Surprise (760).

§ 3. Proceedlnss to Procure Continuance
or Postponement (761).

§ 4. Appellate Procedure (761).

Postponement of criminal trials,''^ and of hearing in appellate courts,^' are else-

where treated, as is the adjournment of terms of court."^

§ 1. Pomer and duty of cowrf.^*—The giant of a continuance rests largely in

discretion'"' and will not be dist^irbed except on a showing, of abuse,^' and the coui^

in granting, a continuance may impose temu in its discretion,*' but on setting aside

a continuance, to set a case fbr trial without giving sufficient time to prepare, is an

abuse of discretion.^* After one or more continuances .have been granted, appellate

17. state V. Blstrlct Ct: [Mont-l 82 P. 789.

18. Ex parte Butt [Ark.] 9S S. W. 992.

19. Crltes v. State [Neb.] 105 N. W. 469.

20. Franklin Union No. 4 v. People, 220 111.

355, 77 N. B. 176;

21. See Indictment and Prosecution, 6 O.

L. 1790.

22. See Appeal and Review, 7 O. It 128.

23. See Courts, 5 C. L. 870.

24. See 5 C T.. 659.

25. City of Spokane v. Costello [Wash.]
84 P. 652. Denial of continuance not rer

vised on the evidence that was before trial

court. Massucco v. Tomassl [Vt.] 62 A. 57.

Addressed to the sound legal discretion of

the trial judge. City of Lincoln v. Lincoln
St. R. Co. [Neb.] 106 N. W. 317; Johnson v.

Thrower, 123 Ga. 706. 51 S. E. 636.

26. Corporation ol Members of Church of

Jesus Christ v. Watson [Utah] 83 P. 731;

Myers v. Kessler [C. C. A.] 142 F. 730; Cop-
per River Min. Co. v. McClellan [C. C. A.]

138 F. 333; Reynolds v. Smith [Fla.] 38 So.

903; Supreme Lodge K. P. v. Lipscomb [Fla.]

39 So. 637.; Wilson v. Johnson [Fla.] 41 So.

395; Johnson v. Thrower, 123 Ga. 705, 51 S.

E. 636; Percival-Porter Co. v. Oaks [Iowa]
106 N. W. 626; City of Paducah v. Johnson
[Ky.] 93 S. W. 1035; Dorais v. Doll [Mont.]

83 P. 884; Brown v. Blaine, 41 Wash. 287, 83

P. 310; Levy v. Scottish Union & N. Ins. Co.,

58 W. Va. 546, 62 S. E. 449;, Miller v. Mitch-
ell, 58 W. Va. 431, 52 S. E. 478; Tokum v.

Stalnaker [W. Va.] 53 S. E. 862. Unless a
palpable abuse of. judicial discretion Is

clearly and aiKrmatively shown by the rec-

ord; Absence of a party. Peacock v. Feas-
ter [Fla;] 40 So- 74. Unless it clearly ap-

pears that there has been an abuse of such
discretion. City of Lincoln v. Lincoln St.
R. CO. [Neb.] 106 N. W. 317. The refusal of
an application for continuance on the
ground, of the illness of the party, when
it appears that such party was In court at
the time of the application and her condi-
tion was passed upon by the court as by
Inspection, will not be disturbed unless it
appears that there has been a manifest
abuse of discretion. Carter v. Pitts [Ga.]
54 S. B. 695.

27. In New York the court may allow an
adjournment upon payment of costs to the
opposite party, under Mun. Court Act § 195.
Poland V. Mlnshall, 95 N. T. S. 200. If the
terms upon which the withdrawing of a
juror, operating as a postponement, are un-
satisfactory, lie should not accept the order
on the conditions imposed and proceed with
rhe trial. Hawson v. Silo, 105 App Div.
278. 93 N. Y. S. 416. In Soilth Dakota, a
statute permitting the Imposition of co.sts
a.-, a condition of granting' a. continuance
does not authorize the further condition of
judgment for opposite party on default in
payment of costs. Rev. Code Civ. Pioc. §
425. Schlaohter v. St. Bernard's Roman
Catholic Church [S. D.] 105 N. W. 279. Rev.
Code Civ. Proo. § 550, providing that a
movant whose motion has been denied may,
in the discretion of the court, be denied the
right to proceed In the action until costs
have been paid, does not apply. Id.

2& Witnesses being In distant parts of
the state and the defendant detained by ill-
ness: in another state, it was error to set
aside a continuance two days after it was
granted and set case for trial within four
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courts are even less disposed to disturb a denial of further continuance.^" The
power to grant a continuance may be exercised in favor of the real defendant, though

not a party to the record.'"

It is not incumbent on the court sua sponte to offer a continuance on permitting

an ameiidment to a bill of particulars during trial.'^

§ 2. Occasion for or propriety of continuance or postponement. A. In gen-

eraU^—A misunderstanding as to time of trial may entitle a party to a continuance.''

Defendants by announcing ready for trial with knowledge that a portion of the

regular jury for the week had been excused by the court until the next day, and

were not then in attendance on the court, waived any right they may have had to

have the case postponed.'*

(§3) B. Absence or disability of party or counsel.^'—A party is entitled to

a continuance on a showing of inability to attend court because of sickness, regard-

less of the grounds of previous continuances," and if he or his witnesses live at a

great distance from the place of trial, hie is entitled to ample time to reach such

place or send the depositions of himself and his witnesses," biit mere voluntary ab-

sence is not ground for a continuance."

Continuance for absence of counsel will be denied where such absence was with-

out excuse," or due to professional engagements,*" or to illness known to the party

at the time of engaging him,*^ or where the movant was represented by other com-

petent counsel,*^ or where the movant was negligent in procuring counsd,*' or is not,

except for the absence of counsel, ready to go to trial.**

days thereafter. McDonald v. McDonald,
115 Mo. App. 617. 92 d. W. 3C1.

29. Puget Sound Machinery Co. v. Brown
Alaska Co. [Wash.] 85 P. 671.

30. No error for court in instructing jury

to assume that in another action ordinary
rules of continuance would have applied.

City of Spokane v. Costello [Wash.] 84 P.

31. Rea V. Grubb [Miss.] 39 So. 808.

32. See 5 C. L. 660.'

33. Crocker v. Haley [Ky.] 92 S. W. 574.

An infant should not have been forced to

trial in the absence of his leading counsel

and main witnesses who thought the trial

occurred at a later date. Id.

34. Rice v. Dewberry [Tex. Civ. App.] 15

Tex. Ct. Rep. 193, 93 S. W. 715. Under the

circumstances, not error to refuse postpone-

ment until the regular venire could be had.

Id.

33. See 5 C. L. 661. .

3«. Case having been on docket four

years and frequently continued for appel-

lant. IloUis V. Watson [Ky.] 89 S. W. 548.

37. Hill V. Hill [Wash.] 84 P. 829. A
defendant living in Manila, in a divorce
case, entitled to a continuance, in view ot

the facts. Id.

35. After case was set and 20 days be-
fore trial defendant left for New York *o

negotiate sale of city bonds of Los Angeles
without any showing of necessity or pe-

culiar benefits to the city therefrom, with
no personal affidavit but only by his attor-

ney and a telegram from himself, no abuse
of "discretion to deny continuance. McCon-
nell V. Fox [Cal. App.] 83 P. 269.

39. Six days between setting and calling

case for trial, although local counsel .<!tat.ed

he had no time to notify him after Issues

were made up (United States Fidelity &
Guaranty Co. v. Boyd [Ky.] 94 S. W. 35),
especially where no special benefit would
have resulted from his presence (Id.).

40. Not an abuse of discretion to refuse a
continuance -based on this sole ground.
Berentz v. Belmont Oil Co. [Cal.] 84 P. 47.
It should have been made to appear that
other professional advice was unavailable,
and that there was a meritorious defense to
the action which only the absent attorney
could effectively present. Id.

41. Especially where defendant was rep-
resented by several able and intelligent
counsel and lost the case apparently because
of the weakness of the defense. Trimble v.
Southwest Missouri Light Co., 115 Mo. App.
605, 92 S. W. 346.

42. Trimble v. Southwest Missouri Light
Co., 13 5 Mo. App. 605, 92 S. W. 346. Having
participated in two previous trials and in
motions for new trials and being of recog-
nized ability. Wheaton v. Liverpool & Lon-
don & Globe Ins. Co. [S. D.] 104 N. W. 860.
Not an abuse of discretion to deny contin-
uance on death of one of defendant's attor-
neys. Crabtree Coal Min. Co. v. Hamby's
Adm'r [Ky.] 90 S. W. 226. All of plaintiff's
witnesses but two or three having been ex-
amined, a continuance entailing great ex-
pense upon him and substantial justice ap-
pearing to have been done in view of the
number of witnesses and great length of
the trial. Id.

43. Failure to discharge an attorney
known to be unfavorable to nis client's
cause until the eve of trial, and then engag-
ing an attorney known to be disabled by
sickness. Trimble v. Southwest Mo. Light
Co., 115 Mo. App. 605, 92 S. W. 346.

44. Dornan v. Buckley, 119 111. App. 623.



7 Cur. Law. CONTINUANCE AND POSTPONEMENT § 2C. 759

(§3) C. Absence of witness or inability to procure evidence."—A continu-

ance because of the absence of a witness may be denied when the movant does not

show due diligence in procuring the presence of the witness/" or that the testimony

of such witness is material,*' or does not give a reasonable explanation of his failure

to have witness present,*' or unreasonably delays asking for a continuance without

sufficient excuse.*' A reasonable explanation must also be given to warrant a con-

tinuance for procuring evidence."" It has been held that due diligence requires

serving of process,^^ or the talcing of a deposition,"^ especially if beyond the juris-

diction of the court,"' and the orders of litigants to their employes or visits to the

houses of witnesses is insufBcient."*

An error, if any, in refusing a continuance because of an absent witness, is waived

by a failure to offer the affidavit containing his statements as evidence on the trial

of the case,"" or by the supplying of the testimony in some other way.""

On the suppression of depositions arriving in a defective condition without fault

of the party offering them, he is entitled to a continuance."' Where one party is

granted an adjournment to procure certain evidence, which is the only evidence on

45. See 5 C. L. 661.

46. No process served on witness and no
attempt to take -his deposition. Illinois

Cent. R. Co. V. Belt [Ky.] 93 S. W. 601.

Serving subpoena only on morning^ of day
case was called for trial, although it had
been set for several weeks and affiant knew
that absent witness would be required, the

latter having testified at a prior trial, was
not a sufficient showing o£ due diligence

within Rev. St. Utah, 1898. § 3133. Cor-
poration of Members of Church of Jesus
Christ v. Watson [Utah] 83 P. 731. Appli-

cation, although the Hrst, failing to show
when a 'citation was served or how long
before trial local attorney received papers
from defendant, and permitting a possible

neglect of two or three months in procuring
evidence, did not show diligence. Chicago,

etc., R. Co. V. Calvert LTex. Civ. App.] 14

Tex. Ct. Rep. 642, 91 S. W. 825. Want of

diligence in learning the whereabouts of

an absent witness, where it appears that

in a very brief time and with a slight effort

the party was able to obtain such informa-
tion. San Antonio Machine & Supply Co.

v. Josey [Tex. Civ. App.] 15 Tex. Ct. Rep.
176, 91 S. W. 598. Failure to show due dil-

igence under the first continuance. No ex-

planation why deposition of a nonresident
was not taken in accordance with prayer in

first application. Continental Casualty Co.

V. Hagarty [Ky.] 90 S. W. 561. Not error

to refuse to allow affidavit to be read as
deposition. Id.

47. Not error to refuse motion where the
testimony of such witness would have been
immaterial. Kellyville Coal Co. v. Strine,

117 111. App. 115.

48. No allegations of surprise, but mere-
ly suggesting that being unsuccessful In

introducing incompetent evidence to show
contents of a receipt they wished to pro-

cure attendance of a witness who knew.
Kann v. Weir, 95 N. Y. S. 584.

49. McCarthy v. Metropolitan St. R. Co.,

96 N. T. S. 140. Delay until the close of

plaintiff's case is unreasonable. Id.

50. Length of sewer in a proceeding to

confirm a special assessment. No suggestion
before commencement of trial that such evi-

dence had not been obtained, and no reason
for delinquency in obtaining it being given.
Sheedy v. Chicago [111.] 77 N. B. 539.

51. Witness promising to attend at a tris^l

but detained at home by illness of his child,
no process having been served, Illinois
Cent. R. Co. v. Belt [Ky.] 93 S. W. 601.

62. Illinois Cent. R. Co. v. Belt [Ky.] 93
S. W. 601. Denial of a third continuance
for the illness of a witness who was not so
ill but that his deposition might be taken
is not an abuse of discretion. Puget Sound
Machinery Depot v. Brown Alaska Co.
[Wash.] 85 P. 671.

53. Failure to take the deposition of a
witness beyond the jurisdiction of a court
may constitute want of due diligence. Ap-
pellant having ample time to procure dep-
osition, and evidence as shown by affidavit
being such as could properly be submitted
by deposition, but appellant relying on oral
promise of witness to come. Louisville &
N. R. Co. V. Bishop [Ky.] 89 S. W. 221. Not
excused by counsel's opinion that the im-
portance and just effect of the testimony
require the personal attendance of witness
unless the court concur therein. Id. Civ.
Code Prac. § 656, authorizing court to order
attendance of witness without a disclosure
of his evidence, whose deposition otnerwise
might be read, inapplicable where witness is
beyond jurisdiction of court. Id. In such a
case it becomes a question of reviewable
discretion." Id.

54. Application for a continuance because
of absence of witnesses, some of whom had
been ordered to appear and refused, and

.

others of whom had not been found by
movant's agent at their houses. Gulf, etc.,
R. Co. V. Hays [Tex. Civ. App.J 13 Tex. Ct.
Rep. 762, 89 S. W. 29.

55. United States Fidelity & Guaranty
Co. v. Boyd [Ky.] 94 S. W. 35.

56. Introduction of a former bill of ex-
ceptions containing evidence in full. Carp
V. Queen Ins. Co., 116 Mo. App. 528, 92 S. W.
1137.

57. Motion for continuance being made in

compliance with Code Civ. Proc. § 317. Or-
der of United Commercial Travelers of
America v. Barnes [Kan.] 82 P. 1099.
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a material point, the opposite party is entitled to an adjournment to meet such testi-

mony. °^

Admission of testimony to avoid contimuince.^"^—It is not error to refuse a con-

tinuance after the afSdavit for it is admitted by the opposite party/" in the absence

of any showing that the presence of the witness is important,^^ or could be pro-

cured,"^ or in the absence of any showing of diligence."^ In Texas, the facts to which

it is alleged an absent witness would testify must be admitted as true to avoid a con-

tinuance/* and may not afterwards be contradicted."^ A statement in an affidavit

for a continuance of what a witness if present woidd testify to, which the opposite

paxty has admittedj raises no issue which it is the court's duty to submit to the jury,

unless such statement is read in evidence."^ An agreement that the testimony,

which an absent witness was to rebut, might be disregarded, authorizes denial of a

continuance."^

(§ 2) D. Surprise.^^—Surprise as to a material matter of evidence may be

ground for a continuance."* Amending a pleading does not entitle the opposite

party to a postponement as a matter of course,'" but it must be made to appear that

by the amendment said party is prevented from being ready for trial at the ap-

pointed time,'^ or is surprised.'^ Amendments, immediately withdrawn in .part and

the truth of facts to be established by absent testimony in rebuttal of the remainder

admitted,'^ unnecessary,'* not afiecting the admissibility of the evidence,'" or merely

conforming to evidence already in and raising no new issues,'" are not cause for con-

58. That a certain person acted as broker
in negrotfatlng a sale. Heyman v. Singer, 99

N. T. S. 942.

59. See 5 C. U 662.

60. That a certain person was proprietor

of a specified bank, was regarded solvent
^.nd wealthy, and custom of bank to pay
Interest. Murph v. MeCullough [Tex. Civ.

App.] 14 Tex. Ct. Rep. 176, 90 S. W. 63.

61. Judson V. Schlee, 120 111. App. 367.

Witness being absent from state and no
subpoena was served on him. Louisville &
N..R. Co. V. Molloy's Adm'x [Ky.] 91 S. W.
685.

62. Judson V. Schlee, 120 111. App. 367.

63. Such testimony as. to one of the wit-
nesses absent admitted as true. Gulf, etc.,

R. Co. V. Hays [Tex. Civ. App.] 13 Tex. Ct.

Rep. 762, 89 S. W. 29.

64. St. Louis S. W. R. Co. v. Hall [Tex.

Civ. App.] 15 Tex. Ct. Rep. 869, 92 S. W.
1079.. Consent that facts to be proved by
absent witness "might be assumed" will

avoid a continuance. Loring v. Jackson
[Tex. Civ. App.] 95 S. W. 19.

65. That an engine was running slowly.

St. Louis S. yf. R. Co. V. Hall [Tex. Civ.

App.] 15 Tex. Ct. Rep. 869, 92 S. W. 1079.

66. Michel v. Boxholm Co-operative
Creamery, 128 Iowa, 706, 105 N. W. 323.

67. Loring v. Jackson [Tex. Civ. App.] 95

S. W. 19.

68. See 5 C. L. 662.

69. Where plaintiff in an action against
defendant street railway company failed to

cross-examine motorman while giving a
deposition for defendant as to admission he
made at the time of the accident that the

gong and brake were out of order, which
admissions plaintiffs afterwards introduced

in evidence, defendant should have been
given an opportunity to rebut such evi-

dence. Lexington St. R. Co. v. Strader [Ky.]

89 S. W. 158.

70. Keeton v. St. Louis, etc., R. Co., 118
Mo. App. 2S1, 92 S. W. 612.

71. Not abuse of discretion to deny a con-
tinuance for permitting the amending of a
pleading by allegations of negligence where
not essential. Keeton v. St. Louis, etc., R.
Co., 116 Mo. App. 281, 92 S. W. 512:

73. In an action against railroad com-
pany for negligence in not keeping a wait-
ing room warm, an amended petition al-
leging death of plaintiff's wife presented
nothing new other than a result of negll-

'

gence previously alleged probable, and hence
no surprise. Chicago, etc., R. Co. v. Groner
[Tex. Civ. App.] 16 Tex. Ct. Rep. 607, 95 S.
W. 1118. Application held addressed to
sound discretion of court and no abuse was
shown. Id. The refusal of a continuance
on the ground of surprise, caused by an

'

amendment to the complaint, is Hot re-
versible error in the absence of an affirm-

I

atlve showing of abuse of discretion. Court
granting a. continuance to the afternoon ses-
sion but denying a motion for a continuance
for twenty days, and counsel refusing at the
request of the court to state wherein he
was surprised, and It not appearing that
defendant was sui-pflsed by any new issues
he could not meet, or that he did not meet
it with all the evidence available In any
event. Dorais v. Doll [Mont.] 83 P. 884.

73. Missouri, etc., R. Co. v. Avis [Tex.
Civ. App.] 14 Tex. Ct. Rep. 519, 91 S. W. 877.

74. Amended petition in no way changing
cause of action or character of proof nec-
essary to defend. Hess v. Hymson [Ky 1
9S S. W. 9.

"

75. Same evidence Introduced which was
admissible under the original declaration,
Shonlnger Co. v. Mann [111.] 76 N. B. 354.

76. Wabash R. Co. v. Campbell. 219 ill
312, 76 N. B. 346.
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timiance on the ground of surprise. Wliere to prevent a continuance the deposition

of: two witnesses has been withdrawn, the opposite paoiy is not entitled to a con-

tinuance on the appearance of these witnesses in the court room at the trial/'

§ 3. Proceedings to procure contvmumce or postponement.''^—Continuance

must be timely applied for" in open court.*" An affidavit for a continuance be-

cause of an absent witness should state that there is no one else who can testify to

the alleged facts, that the alleged facts are true, aud that such testimony could be

procured if the case were continued." It should show diligence in attempting to

secure the testimony of witnesses named in the affidavit or their depositions'* and

be made positively*' but in some jurisdictions it need: disclose neither the name of

the witness nor what is proposedito be provedby him.'*

§ 4. Appellate prrocedure}^

CoNTEAOT Labor LiAW, see latest topical Index.
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Natnre and Formal Re«iiisltes (762).
Definition and Kinds of Contracts

(762). Parties (763). Execution of
Contract (766). Delivery (766).

Offer and Acceptance (766).
Beauty of Consent (771).
Conslderatlan (771).
Validity at Contract (778).
General Principles (778).
Subject-matter or Consideration (778).
Mutuality (779).
Public Policy in General (781).
Limitations of Liability (784).
Relating to Marriage or Divorce

(784).
Contracts Tending to Promote Im-
morality (785).

Litigious Agreements (785).
Compounding Offenses (785).
Interfering with Public Service (785).
Restraint of Trade (787).
Effect of Invalidity (789).
lutcrpretatlon (791).
General Rules (791).
What is Part of Contract (802).
Character; Joint and Several, Entire

or Divisible, etc. (803).
Custom and Usage (804).
As to Place, Time, and Compensa-

tion (804).

F. What Law Governs (806).

§ S. Blodlflcatlon and Merger (80S).

g 6. Discharge by Performance or Breach
(SOS).

A. General Rules (808).
B. Acceptance and Waiver (810).
C. Excuses for Failure to Perform (813).
D. Sufficiency of Performance (815).
E. Demand or Tender Necessary to Fix

Performance or Breach (817),
E, Rights after Default (818).

§ 7. Damages for Breach (819).

§ 8. Rescission and Abandonment (819).
A. By Agreement or Under Special Pro-

visions of the Contract (819).
B. Occasion and Right to Rescind or

Abandon Without Consent (819).
C. Time and Mode of Rescission or

Abandonment (821).
D. Remedies (823).

{9. Remedies for Breach (823).
A. The Right and Its Accrual (823).
B. Particular Remedies and Election Be-

tween Them (825).
C. Defenses and Counter Rights (829).
D. Procedure Before Trial (829).
E. Parties, Pleading, Evidence, etc. (830).
F. Procedure at Trial; Verdict and Judg-

ment (842).

'Scope of topic.—This article treats only of the general principles applicable to

all expr^s contracts. Questions relating to implied contracts,*" building and con-

struction contracts,*' and public contracts,** are treated elsewhere.

77. Failure to file an affidavit of surprise

or to show that if given time he could get
rebuttal evidence, or to ask for a contin-
uance at his own expense. Craft v. Bar-
ron IKy.] 88 S. W. 1099.

78. See 5 C. L. 663.

70. McCarthy v. Metropolitan St. R. Co.,

96 N. T. S. 140.

80. The only occasion on which a party
to a suit can properly apply for a contin-

uance of his ease is in open court In, the
presence of his adversary. Improper for

an attorney by private telegram to notify
court of his detention, at home by Illness

andi request a postponement of a trlaL

Trimble v. Southwest Missouri Light Co.,
115 Mo. App. 605, 92 S. W. 34 6. Counsel
cannot complain on the refusal of a contin-
uance that he wag misled by a representa-
tion from the Judge out of court that a con-
tinuance would be granted on a certain
showing being made. That counsel was ill.

Id.

81. Not error to refuse a continuance on
an affidavit lacking In these respects, nor to
refuse to permit it to be read in evidence,
especially where the facts deposed are Im-
material. Rau V. Baker, 118 111. App. 150.

82. A mere statement "that this defend-
ant has not been able to procure his wit-
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§ 1. Nature and formal requisites. A. Definition and hinds of contraots.^"—
A contract or promise need not be evidenced by any precise words or any particular

formula of expression.""

Contracts are either express or implied. An express contract is one in which

the terms are openly and fully uttered and avowed at the time of making."^ A con-

tract implied in fact arises where the intention to contract is inferred from the acts

or conduct of either or both of the parti&s."'' A quasi contract, or a contract implied

in law, exists independently of the intention of the parties, and is founded on the

doctrine of unjust enrichment."' Proof of an express contract necessarilj' excludes

a cotemporaneous implied one in relation to the same matter."*

It is not necessary in order to make a written contract that the terms thereof

be reduced to writing in a formal way on one piece of paper, but it is sufficient if a

written offer by one party is accepted by the other, and the language used shows a

meeting of the minds on some particular subject-matter."^

n esses to go to trial" is not sufficient. Deer
& Webber Co. v. Hinckley [S. D.] 106 N. W.
138.

S3. Affidavits not showing diligence, nor
being made positively, ana it appearing tnat
affiant was actually not diligent, the trial

court was not on such a showing required
to grant a continuance. City of Lincoln v.

Lincoln St. R. Co. [Neb.] 106 N. W. 317.

84. Where under the rules of the court
Issues from the register of wills have beer
regularly placed upon the trial list 20 days
before the convening of the court, an affi-

davit for a continuance at the first term on
account of the absence of a material wit-
ness is sufficient without disclosing name of

witness or what was proposed to be proved
by him. Boyd v. Cloud [Del.] 62 A. 294.

85. See 5 C. L. 664.

86. See Implied Contracts, 5 C. L. 1756.

87. See Building and Construction Con-
tracts, 7 C. L. 480.

88. See Public Contracts, 6 C. L. 1109.

89. See 5 C. L. 665.

00. No precise form of words is neces-
sary to create a bond or obligation, and
hence any memorandum in writing under
seal, wliereby a debt is acknowledged to be
owing, will obligate the party to pay it.

Sharp V. Bates, 102 Md. 344, 62 A. 747. Un-
derstanding of both parties sufficient,

though no express words. Stobie v. Barp,
110 Mo. App. 73, 83 S. W. 1097. Evidence
held to show that order or due bill reciting
that plaintiff was to have certain vehicles
on payment of a certain part of the list

price was regarded by both parties as ex-
pressing the contract between them, and
was furnished in compliance with agree-
ment. Newburn v. Hyde [Iowa] 107 N. W.
604.

91. Turner v. Owen, 122 111. App. 501.
Letter offering to install grates and blowers
and telegram aoceptifig otter, held to con-
stitute express contract. Beggs v. James
Hanley Brewing Co. [R. I.] 62 A. 373. Evi-
dence held to show an express contract so
that objection that evidence showed an im-
plied contract, while complaint alleged an
express one, was untenable. Ragley v. God-
ley [Tex. Civ. App.] 14 Tex. Ct. Rep. 153,

90 S. W. 66. Contract set out in complaint,
whereby plaintiff agreed to secure to de-

fendant a certain contract between plaintiff
and a third person, who did not wish to
continue it, and to procure such third per-
son to convey to defendant land acquired
in his name under original contract, held an
express one, so that amended complaint de-
claring on an express contract did not set
up new cause of action. Id.

92. See, also. Implied Contracts, 5 C. L.
1756. Where services are rendered at the
request of another, the law will imply a
-•romise to pay therefor in the absence of
an express promise. Cusick v. Boyne [CaL
App.] 82 P. 985. An implied contract, in
Esct, arises where there is no express con-
tract, but there is circumstantial evidence
showing that the parties did intend to make
a contract. Turner v. Owen, 122 111. App.
ftOl. An instruction limiting the right of
recovery for board furnished to re-
lations to an express contract is error, as
it may be predicated upon an implied con-
tract in fact. Id. Proof that plans were
made at instance and request of decedent,
and were at his disposal, held to raise im-
plied promise to pay therefor. Buckler v.
Kneezell [Tex. Civ. App.] 14 Tex. Ct. Rep.
800, 91 S. W. 367. Where a person advances
n-.oney for the use of another, the accept-
ance of the advance imposes a personal lia-
bility on the person receiving it, and the
law implies a promise to repay it, unless
it is expressly agreed that it is not to be
repaid. Carrera v. Dibrell [Tex. Civ. App.]
15 Tex. Ct. Rep. 587, 95 S. W. 628.

03. See Implied Contracts, 5 C. L. 1756,
for a full discussion of quasi contracts.

94. See, also, § 9 B, post, for right to sue
on common counts for services rendered or
goods furnished under an express contract.
Eoker v. Isaacs [Minn.] 107 N. W. 1053;
Beggs V. James Hanley Brewing Co. [R. I.]

62 A. 373. Where nothing was said in con-
tract for stenographer's services in taking
depositions as to expenses, and place where
depositions were to be taken was agreed
on, there was no implied contract to pay
expenses, and instruction placing burden of
showing that there was no contract to pay
them on defendant was erroneous. Hall v.
Luckman [Iowa] 107 N. W. 932.

05. Valid contract may be entered Into
by correspondence., Wainer v. Marshall
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An executed contract is one in wMcih all the parties thereto have performed all

the obligations assumed by them, and an executory contract, one in which something

remains to be done by one or more of the parties."* '

Parties.'''—One may become a party to a contract by entering into it himself,

either directly"® or by his duly authorized agent,"" or by accepting a stipulation made
in his favor by the contracting parties,^ or by adopting as his own a contract entered

into by third persons.^ The same person cannot be both obligor and obligee.* In

the absence of anything in the instrument or the evidence to the contrary, it will

be presumed that a contract is made for the personal benefit of the obligee therein

named.* As a general rule, one not a party to a contract cannot be included in the

rights or liabilities which the engagement creates.^ In most jurisdictions, however.

[Ind.] 75 N. B. 582. An offer to seU cement
was accepted subject to a contract to be
agreed on later. The seller subsequently
submitted a form of contract -with direc-

tions to the buyers to sign and return the
same if satisfactory, and promised by letter

to forward its copy to the buyers on re-

ceipt thereof. The buyers did as directed
but the seller failed to forward its copy
as per its promise. Held a valid contract
of sale. Noel Const. Co. v. Atlas Portland
Cement Co. [Md.] 63 A. 384. Where it is

sought to establish a contract by letters,

there must be evidence tending to prove
that they are in defendant's handwriting,
or that they came from him, or his author-
iKed agent, or were received In due course
of mall, In answer to letters duly mailed to

the address of the party sought to be bound.
Foundation held to have been laid for in-

troduction of letters. Peycke v. Shlnn
[Neb.] 107 N. W. 386. No written contract
proved where defendant wrote plaintiff ex-
pressing opinion that defendant could sell

cfvlain land for certain sum, plaintiff wired
acceptance, and defendant thereupon wrote
him enclosing blank contract to be signed
and returned without delay, and such con-
tract was never signed. Ecker v. Isaacs
[Minn.] 107 N. W. 1053. No written con-
tract where one of the parties refused to

sign or assent to proposed contract. Llb-
by V. Barry [N. D.] 107 N. W. 972.

96. A contract of sale is not executed
where title to the property Is to pass upon
payment of the entire purchase price and
one installment is yet due. Ryan v. Kim-
berly, 118 111. App. 361.

97. See 5 C. L. 667.

98. Evidence held to show that a contract
for a right of way was executed by plain-

tiff. Baltimore, etc., R. Co. v. Brubaker, 217
111. 462, 75 N. E. 523. Where advertisement
is run for the benefit of and upon the credit

of a party, but for his convenience in the
name of an association, he is liable there-
for as tor an original undertaking. Chi-
cago Chronicle Co. v. Franklin, 119 111. App.
384. Where plaintiff signed a petition for a
franchise to a telephone company on con-
dition that service should be furnished at

a certain rate, and the franchise was
granted and accepted pursuant thereto,

plaintiff was a party to the contract and
could sue to enforce its provisions as to

rates. Wright v. Glen Tel. Co., 48 Misc.
192, 95 N. T. S. 101. Evidence held to show
that defendant's' contract to pay for setting

up a printing press was made with a ma-
chinist and not with plaintiff who sent him
to^ defendant's place. Brower v. New York
Mailing & Advertising Co., 92 N. T. S. 61.

99. See Agency, 7 C. L. 61.

1. The bringing of a suit for specific per-
formance by the party whose name has not
been appended to the contract establishes
its acceptance by him. Egle v. Morrison, 6
Ohio C, C. (N. S.) 609.

2. If contract as originally signed did
not bind defendants, allegations of petition
held to show that same had been adopted
by them, and that partial payments there-
under had been made to plaintiff so that
they were bound thereby. Charles Llppln-
cott & Co. V. Behre, 122 Ga. 543, 50 S. B.
467. Where a tenant agreed in his lease to
assume an unperformed contract, but made
default, and the lessor paid a judgment re-
covered against him for the breach, he could
recover against the lessee. Pocono Spring
Water Ice Co. v. American Ice Co. [Pa.] 64
A. 398. An offer was accepted by B. on a
letter head of B. Company. Later B. noti-
fied plaintiff to change the account to B.
Company, which was done. Subsequent
transactions were carried, on indifferently
with B. and the company. Held company
had adopted the contract. Vulcan Iron-
works V. Burrell Const. Co., 39 Wash. 319,
81 P. 836. Ratification of a contract implies
knowledge of the material facts and must
be made by persons having power to per-
form the act which is the subject of ratifi-
cation. Evidence insuflloient to show rati-
fication by a religious corporation of a con-
tract for the purchase of a portrait. Sword
v. Reformed Congregation, 29 Pa. Super. Ct.
626.

3. Pact that corporation owning stock in
another corporation bound itself to distrib-
ute it among purchasers of bonds of latter
corporation, held not to preclude it from
itself becoming a subscriber to such bonds
and Joining in underwriting agreement, and
hence assignment of subscription to it did
not release other subscribers, their liability
being neither Increased nor diminished there-
by. Eastern Tube Co. v. Harrison, 140 F
519.

4. A' note payable to Coyle & Guss or
order upon completion of a certain railroad
to a named city will be presumed for their
benefit and not for the benefit of the road,
there being nothing in the note or the evi-
dence to show a contrary intention. Mc-
GulHn V. Coyle [Okl.] 85 P. 954.
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one may enforce a contract made for Ms benefit, even if he is not a party thereto,

though there seems to be somei conflict of authority in this regard." Some courts

6. Evidence held Insufficient to show that
defendant corporation purchased land from
plaintiff and executed the notes sued on,

or that defendant had assumed the obliga-
tion of another corporation of similar name
to whom the sale was alleged to have been
made. Bonanza Mining & Smelter Co. v.

Ware [Ark.] 95 S. W. 765. A. purchased
land from S. Co. giving notes for purchase
price and going into possession. After ma-
turity ol notes A. paid them with money
loaned to him by plaintiff for that purpose,
and to secure loan transferred notes and his
interest In the land: to plaintiff. Subse-
quently defendant purchased land from the
S. Co. with notice of A.'s purchase, but with-
out his knowledge. Held that plaintiff was
not entitled to recover from defendant the.

money loaned to A:, defendant bein-g In no
way connected with the transaction be-
tween A. and the company, or that' between
A. and the plaintiff, and this was true even
though defendant knew of the latter trans-
action when he purchased the land. Tye v.

Gaissert, 124 Ga. 733, 52 S. B. 813. Where
credit' is extended to tenant upon faith of
letter of landlord, wherein latter promises
to join with former In execution of a guano
note, a suit based on refusal of landlord to
sign such note after guano had been fur-
nished, or to pay tenant's note at maturity,
can be maintained only by the person ex-
tending the credit, or by someone to whom
he has assigned In writing the claim' giving
rise to the cause of action^ Adams v. Wil-
liams [Ga.] 54 S. B. 99. An agreement by
a beneficiary in a benefit certificate, recit-

ing that she was a beneficiary and was de-
sirous of -seeing certain children of her de-
ceased husband, the insured, receive a por-
tion of the insurance money, and that she
agreed to divide the proceeds of the cer-
tificate when received, etc., among certain
children, was not an assignment, either legal
or equitable, but merely an executory con-
tract to assign. Banholzer v. Grand Lodge,
A. O. U. W. [Mo. App.] 95 a W. 963. No one
can be sued for breach of contract who has
not contracted either In person or by agent.
One who had not authorized or ratified the
employment of an attorney. Wolff v. Wil-
son, 28 Pa. Super. Ct. 611. Express com-
pany held not relieved from liability for
injuries to employe due to defective plat-
form by contract between it and railroad
company under which latter was charged
with duty of keeping It in repair. Pacific
Exp. Co. V. Shivers [Tex. Civ. App.] 14 Tex.
Ct. Rep. 807, 92 S. W. 46. TWO parties to an
agreement cannot contract for the disposi-
tion of property belonging to or thereafter
acquired by a third person who is in no wise
a party to the agreement. Bunting v. Dob-
son [Ga.] 54 S. E. 102. Agreement by "de-
fendant's intestate, in consideration of: serv-
ices to be performed in taking care of his
mother, "that petitioner would share a
child's interest In whatever was accumu-
lated by the three" during the life of de-
cedent and his mother, held unenforceable
as to mother's property, she not being a
party to the contract. Id.

6. See Hammon on Contracts, p. 711, et
seq., for a full discussion of this question.

California: A contract of the vendee of
land to pay a part of the purchase price to
a third person Is enforceable by the latter
under Civ. Code § 1559. Peters v. George
[Cal. App.] 81 P. 1117.
Colorado: Where a vendee of land as a

part of the consideration agrees to pay a
certain note which is secured by a lien up-
on the land, he is bound by contract to pay
such note irrespective of the vendor's liabil-
ity on the note. Hastings v. Pringle [Colo.]
86 P. 93.

lUInolfii Where a purchaser of a store
agreed! to pay the debts of the seller as a
part of the consideration, such promise
iimres to the benefit of the creditors, which
they may enforce. Mackay-Nisbet CO. v.
Kuhlman, 119 HI. App. 144. Where a con-
tract does not show on Its face that it la
for the benefit of a third party, he cannot
maintain an action thereon unless he showo
a special beneficial interest. Where a rail-
road company contracts w^Ith a levee com-
pany to repair a levee and neglects so to do,
an adjoining landowner cannot recover for
damages resulting by showing, that the con-
tract was for the benefit of the landowners
generally. Eodhouse v. Chicago & A. R.
Co., 122 111. App. 642. That a contract was
made for the benefit and protection of plaln-
tifC and other owners of land In a drainage
district did not show privity of contract
or any special duty owing by defendant to
plaintiff, where it was not averred that
plaintiff would be called upon to pay for
benefits. Rodhouse v. Chicago & A. R; Co.,
219 111. 596, 76 N. E. 836.
In Mtasouri may do so, though he la not

named therein. Van Meter v. Poole [Mo.
App.] 96 Si W. 960.

Nebra&ka: When vendee of personalty
assumes and agrees to pay as the purchase
price, or a part of It, an indebtedness of
the vendor to a third person, the creditor
may enforce the obligation by an action at
law against both parties to the agreement.
Butler V. B. B. Bruce & Co. [Neb.] 106 N. W.
445.

In New Jersey may do so In his own
name, though consideration did not move
from him. Psople's Bank & Trust Co. v.
Weidinger [N. J. Law] 64 A. 179:
New Sfork: To entitle one to enforce a

contract to which he Is not a party, but
from the performance of which he may de-
rive a benefit, there must be an Intent by
the promisee to secure some benefit to the
third person and also a legal or equitable
obligation or duty on the part of the prom-
isee to the third person for whose benefit
the promise was made. Rochester Dry
Goods Co. V. Pahey, 97 N. T. S. 1013. Where
a vendor of stock guaranteed to the vendee,
for his protection, that certain accounts re-
ceivable should be paid to the corporation
and agreed with him to reimburse the cor-
poration in case a certain claim should be
enforced against It, such agreement could
not be enforced by the corporation. Id. A
city issued bonds in aid of a railroad com-
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hold that a contract based purely on mutual promises for the benefit of a third per-

son is revocable until acted upon.'' The fact that one person executes a contract

is not conclusive that it is not made in the interest of another.*

F8ny which issued stock in return and
agreed that the stock should pay a certain
dividend. The ' lessee of the road guaran-
teed to the lessor the payment of the divi-

dends, on the faith ' of which guaranty the
city bonds were issued. Held the city could
enforce the guaranty. Marklove v. Utica,
etc., R. Co., 48 Misc. 25S, 96 N. T. S. 795.

Wliere a corporation sued a stockholder on
the theory that a contract for the sale of
stock by him was made for its benefit, evi-
dence of the assignment of the contract to
the corporation by the purchaser was inad-
missible. Rochester Dry Goods Co. v. Fa-
hey, 97 N. T. S. 1013. Where in considera-
tion of a deed a grantee of land agrees to
pay notes made by the grantor, the grantee
becomes primarily liable for the indebted-
ness. Greenley v. Greenley, 100 N. T. S. 114.

Pennsylvania: One to whom a business
Is transferred in consideration that he pay
the debts is liable to a creditor of the as-
signor, though such' creditor was not a
party to the contract. Cox v. Philadelphia
Pottery Co. [Pa.] 63 A. 749. A contra.ctor
may maintain an action against rthe owner's
grantee who, in consideration of the grant,
has assumed all claims In connection with
the building. Bruce v. H.owley, 29 Pa.
Super. Ct. 169. Plaintiff should have been
permitted to show that his contract was
directly with the owner and not with the
principal contractor. Id.

Virginia: Code § 2415, providing that if

covenant or promise be made for the sole

benefit of a person with whom it Is not
made, or with whom it is made jointly with
others, such person may maintain action
thereon in his ov/n name, applies only when
promise or covenant sued on wsls' made for

the sole benefit of the plaintiff, and not
when such benefit Is imerely incidental. Mc-
Ilvane v. Big Stony liumber Co. [Va.] 54 S.

E. 473. Covenant by grantee of realty and:
personalty to pay a debt of the grantor as
part of the consideration for the convey-
ance cannot be enforced by the creditor of

tile grantor by action at law In his own
name against grantee by virtue of this

statute. Id. Corporation transferred all of
its assets to a trustee, a part of the consid-^
eration being an assumption by the latter^

of and an agreement to pay certain of the
corporate debts. Trustee thereafter con-
veyed the property to a lumber company,
which as a part of the considerat-Ion of the
transfer, also assumed and agreed to pay
such debts. Held that, there being no con-
sideration passing from a creditor of the
corporation to the lumber company or the
trustee, and no privity between them, he
was not authorized to sue them and the
original debtor at law on their covenants
to assume his debt. Id. Creditor is not
authorized to maintain action by Code 1904,

§ 2860, authorizing the assignee or beneficial

owner of a bond or any other chose in ac-

tion to maintain in his own name any ac-
tion which the original obligee, payee, or
contracting party might have brought, since

he is neither assignee nor beneficial owner.

Id. Code 1904, § 2840, providing that cer-
tain actions cannot be maintained unless the
contract or undertaking is in writing and
signed by tlie party to be charged therewith,
cannot be invoked to sustain a right of ac-
tion, and benefit of it cannot be claimed by
one not a party to the contract and not
sought to be charged thereby (Id.), nor was
action maintainable under Code 1904, ^
3528a, providing that in case of a misjoinder
of parties court may order action or suit to
abate as to those Improperly joined, since
that section does not confer jurisdiction of
an action which did not otherwise exist
(Id.). If covenantors be regarded as prin-
cipals and tne original debtor as surety,
plaintiff would be entitled to enforce cov-
enants only on the principle of equitable
subrogation, for which purpose they would
be required to go Into a court of equity.
Id. After death of mentber of fraternal benefit
society defendant insurance company, in con-
sideration of transfer to it of society's as-
sets, assumed and agreed to pay all its In-
debtedness, including that on tlie deceased
members certificate, which it also later
specifically agreed to pay. Held that the
beneficiary under such certificate was en-
titled to sue defendant thereon, though not
a party to Its agreement with the society.
Cosmopolitan Life Ins. Co. v. Koegel, 104
Va. 619, 52 S. E. 166.

In Vl^isconsin he .may enforce it at law
regardless of his relations with the
promisor, or whether he had any knowledge
of the transaction when it took place, and re-
gardless of any formal assent thereto on
his part prior to the commencement of the
action. Contract whereby one sold goods
to another -who agreed to pay purchase
price to certain specified creditors of the
former may be enforced by creditors.
Smith V. Pfluger, 126 Wis. 253, 105 N. W.
476. If a person for a consideration mov-
ing to him from another agrees to pay latter's
or any other's debt to a third person, the
;law, at once, operating upon the acts of
the Immediate parties to the transaction,
supplies the essentials of privity between
such person and such third person, estab-
lishing a binding contractual relation be-
tween them, even though such third per-
son was a stranger to and had no knowl-
edge of the transaction. Fanning v. Mur-
phy, 126 Wis. 538, 105 N. W. 1056. Such
contractual relations cannot be subsequent-
ly varied by any agreement between the
immediate parties to the transaction not
consented to by the third person. Rule ap-
plies where one takes a conveyance of real-
ty, agreeing as part consideration therefor
to pay the debt of the grantor or .that
of some other person to a third person.
Id. The new promisor becomes the princi-
pal debtor as regards both his Immediate
promisee and the third person, so that any
agreement between the second promisor and
the original promisee, prejudicial to the
original promisor, operates to discharge the
latter. Id.

Federal Conrtsi Where two persons
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Execution of contract.^—It is immaterial whether the signature to a contract is

at the beginning, in the middle, or at the end of the writing or printing, provided

it is affixed with the intention that all the written or printed portions of the instru-

ment shall constitute a part of the contract.^" As a general rule, one who signs and

delivers an instrument is bound by the obligations he therein assumes, although

it is not executed by all the parties for whose signatures it was prepared.^^

Delivery.^'—The delivery of a written instrument is a question of intention,^'

and to constitute a complete delivery, it must be made in a manner evincing an in-

tention to part presently with all control over it, and thereby give it effect." The
possession of a written contract is prima facie evidence of its delivery,^" but such

presumption may be rebutted by oral evidence.^" A contract may be delivered upon

an oral condition that it shall not take effect until a future time, or until something

else has been done that the parties have agreed upon, in which case it will have no

operation until the condition has been performed.^'

(§1) B. Offer and acceptance}^—Since no contract is complete without the

mutual assent of the parties, their minds must meet as to all its essential terms.*'

make a contract for the benefit of a third,

the latter may maintain an action thereon.
Addressee of telegram showing on its face
that It was sent for his benefit may re-

cover damages for delay in delivery.
Whitehill v. Western Union Tel. Co., 136

P. 499. He is, in such case, bound by pro-
vision that claim must be presented in writ-
ing within sixty days. Id.

7. A mother, who had not acted upon
an agreement with the father for the sup-
port of their illegitimate children, had no
cause of action for the father's repudiation
of the contract. People's Bank & Trust
Co. V. Weidinger [N. J. Law] 64 A. 179. The
contract stood upon the same legal footing
as voluntary subscription agreenients, and
the death of the father operated as a rev-
ocation, so that the children had no cause
of action against the father's executor
for the father's devise of his property con-
trary thereto. Id.

8. Instruction that If contract was made
by a third person personally, defendant was
not liable, properly refused. Union Foundry
& Mach. Co. v. Lankford [Ala.] 39 So. 765.

9. See 5 C. L,. 670.

10. Bonewell & Co. v. Jacobson [Iowa]
106 N. W. 614. Indorsement on back of

contract for purchase of fruit trees, re-

quired by the purchaser before he would
sign, and made before he did sign, held a
part of the contract, though contract pro--

vided on its face that any change or modi-
fication must be in writing and signed by
both parties. Id.

11. Where there is no testimony of an in-

tention to the contrary on his part brought
home to the obligee therein, no express
agreement to such effect, and no loss of rem-
edy by way of indemnity or contribution by
failure of the other parties to sign. Naylor
v. Stene [Minn.] 104 N. W. 685.

12. See 5 C. L. 670. The necessity of de-
livery generally arises in connection with
deeds or promissory notes, and reference
should be had to the topics dealing with
those contracts. See Deeds of Conveyance,
5 C. Ij. 961; Negotiable Instruments, 6 C. L.

777.

13, 14, 15, 10, 17. Dodd v. Kemnitz [Neb.]
104 N. W. 1069.

18. See 5 C. L. 670.
19. Hauber v. Leibold [Neb.] 107 N. W.

1042; Lord v. Meader [N. H.] 60 A. 434.
Must assent to same thing in same way.
Wilentshik v. Messier, 48 Misc. 362, 95 N.
T. S. 500. Assent must comprehend whole
proposition and must be exactly equal as to
its extent and provisions, and if one party
intends to make centract on one set of terms
and the other on a different one, there is
no contract in the absence of an estoppel.
Hubbard City Cotton Oil & Gin Co. v. Nichols
[Tex. Civ. App.] 14 Tex. Ct. Rep. 1, 89 S. W.
795. Requested instruction that minds of
parties must have met as to terms of verbal
contract held improperly refused in view of
conflicting evidence, as to whether It was
ever made. Id. In order to find the exist-
ence of s, parol contract, it must appear that
the minds of the parties met on the same
proposition, but it is not necessary that
they meet on express words clearly ex-
pressed. Instruction held erroneous. Zltske
V. Grohn [Wis.] 107 N. W. 20. Where de-
fendant's order as given to plaintiff's sales-
man contained a guarantee of profits, while
the order sent in and accepted by the plain-
tiff omitted such guarantee, there was no
meeting of the minds and hence no con-
tract. Barton-Parker Mfg. Co. v. Taylor
[Ark.] 94 S. W. 713. Order or due bill re-
citing that there was due plaintiff a certain
sum in vehicles in storage at a certain place,
and that if was understood that before any
of them could be removed a> certain per cent,
of the list price should be paid, held a con-
tract when accepted by plaintiff, though not
signed by him. Newburn v. Hyde [Iowa]
107 N. W. 604. No meeting of minds and
hence no valid contract of sale where seller
was led into believing that purchaser was a
corporation when in fact it was not. Fifer
V. Clearfield & Cambria Coal & Coke Co.
[Md.] 62 A. 1122.
Evidence held to shOTv contract: Leasing

a certain patented cloth cutting machine and
not a contract "to lease." Warth v. Loewen-
stein & Sons, 121 111. App. 71. Whereby de-
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There must in every case be an offer by one party"* and an^ceeptanee by the other."*

An offer imposes no obligation until it is accepted/" and hence may be withdrawn

fendant was to have decedent's deposits In

banks in consideration of his supporting her
during- her lifetime. Drefahl v. Security
Sav. Bank [Iowa] 107 N. W. 179. To store
goods -where they would not freeze. Phenix
Nerve Beverage Co. v. Dennis & Lovejoy
Wharf & Wharfage Co., 189 Mass. 82, 75 N. E.
258. Between grantee of property who in-

sured buildings thereon, and mortgagee to

whom loss was payable as his interest might
appear, that amount of mortgage debt was
to be paid out of judgment recovered in ac-

tion by owner on the policy, and that attor-

ney was to see it paid, so that proceeds of

judgment in hands of attorney was impress-
ed with equitable trust in favor of plaintiff

for amount of his claim. Beistle v. Oon-
nell [Mich.] 12 Det. Leg. N. 505, 104

N. W. 729. Whereby, when defendant
becarae plaintiff's tenant for a share
of the crop, defendant agreed to repay plain-

tilt the sum previously paid defendant for

such crop. Stobie v. Barp, 110 Mo. App. 73,

S3 S. W. 1097. By husband to pay wife for

board of his daughter by a former marriage.
Effray v. EflEray, 110 App. Div. 545, 97 N. T. S.

286. Second order to plaintiff to manufac-
ture certain goods. Gerli v. Louis Metzger
& Co., 99 N. T. S. 858. Oral contract to

ship goods in time for the sailing of a steam-
er. Frey v. New York Cent., etc., R. Co., 100

N. Y. S. 225. To pay for board furnished
by son to his father and grandfather.
Shadle's Estate, 30 Pa. Super. Ct. 151. By
defendants to be individually liable for any
deficit in amount necessary to pay plaintiff's

claim after sale of stock of goods and set-

tlement with other creditors. Baines v.

Taylor Co. [Tex. Civ. App.] 14 Tex. Ct. Rep.
313, 91 S. W. 871. By one surety with his

cosureties that, if principal failed to pay
note given for purchase price of horse, he
w^ould take the horse, pay the note, and
save the cosureties harmless. Hall v. Tay-
lor [Tex. Civ. App.] 16 Tex. Ct. Rep. 374, 95 S.

W. 755. Circumstantial evidence held to

show employment of plaintiff to prepare
plans and the rendition by him of services

at decedent's request. Buckler v. Knee.zell

[Tex. Civ. App.] 14 Tex. Ct. Rep. 800, 91 S.

W. 367. Evidence held to sustain a finding

that the agreement to buy plaintiff's oranges
was in consideration of the right to handle
oranges grown in certain other groves.

Sterling v. Gregory [Cal.] 85 P. 305. Ver-
dict for plaintiff, on claim for money loaned
deceased, supported by evidence. Kinney v.

McFaul, 122 Iowa, 452, 98 N. W. 276. Evi-
dence held to support finding that plaintiff

was employed to make plans for cottages,

that no price was agreed upon, that work
was done, and that $12 each was a reason-

able price. Fairfield v. Hart, 139 Mich. 136,

102 N. W. 641. Evidence held to support
finding that defendant, in his capacity as

trustee for the sale of railroad lands, hired

plaintiff to perform services in regard to

them, and that such services were not with-

in a contract whereby plaintiff was hired at

a monthly salary to look after defendant's

personal affairs. Rand v. Sage, 94 Minn. 344,

102 N. W. 864. Evidence held to Justify a

finding that defendant agreed to re-exchange
personal property and accepted delivery of
the boat he had exchanged to plaintiff.

Dougherty v. Neville, 108 App. Div. 89, 95
N. Y. S. 806. Where money deposited in
bank by plaintiff to secure performance of
contract with decedent was withdrawn by
mutual consent and loaned to latter, it con-
stituted valid claim against his estate. Bck-
hout V. Cole, 135 N. C. 583, 47 S. B. 655.
]3]vldence tnsufliclent to show contract: By

creditor, to whom debtor conveyed his prop-
erty, to pay plaintiff's claim against such
debtor in full. Williams Shoe Co. v. C.
Gotzian & Co. [Iowa] 107 N. W. 807. Parol
contract to pay for board and attendance.
Kane v. Smith, 109 App. Div. 163, 96 N. Y. S.

818. Employing plaintiff for the period
claimed by him. Zahler v. Arkin, 98 N.
Y. S. 544. By which a telegraph company
maintaining a staff of messenger boys un-
dertook to carry a package of money so as
to render the company liable for failure of
a boy to deliver it. Hirsch v. American Dist.
Tel. Co., 98 N. Y. S. 371, rvg. 48 Misc. 370, 96
N. Y. S. 562. Verbal contract in re-
gard to sale of cotton seed. Hubbard
City Cotton Oil & Gin Co. v. Nichols [Tex.
Civ. App.] 14 Tex. Ct. Rep. 1, 89 S. W. 795.
To boom logs, on basis of original draft
of contract and certain letters passing be-
tween the parties. Nester v. Diamond Match
Co. [C. C. A.] 143 F. 72. A statement by one
of two alleged joint promisors that plaintiff
ought to be paid for certain services ren-
dered the estate of which the promisor was
trustee, and the use by him of the papers
prepared by such services after they had
been turned over to the other promisor on a
promise to pay, does not show a contract,
express or implied, as to the first promisor.
Boogher v. Roach, 25 App. D. C. 324. Evi-
dence lield to' show that plaintiff was em-
ployed only to estimate and appraise a fire
loss, and not to adjust the loss with the
insurance companies. McCormack v. Her-
both, 115 Mo. App. 193, 91 S. W. 164. Ex-
pectation of compensation for nursing in ad-
dition to wages for housekeeping, based upon
general declarations of a decedent, held in-
sufficient to establish a claim against the
estate in the absence of express contract.
Piersol's Estate, 27 Pa. Super. Ct. 204. Evi-
dence insuflicient to support a claim against
a decedent's estate for services rendered on
a farm. Riemensberger's Estate, 29 Pa. Su-
per. Ct. 596. Contract for sale of brand held
to have left ownership of horses previously
branded therewith in defendant. Belknap
V. Belknap [S. D.] 107 N. W. 692. A tele-
gram "Ship hundred at once, eggs," and a
reply by letter stating that addressee was
shipping the hundred and that they were
good eggs, did not amount to a contract,
nothing being said as to quantity, quality,
or price. Potomac Bottling Works v. Barber
& Co. [Md.] 63 A. 1068.

20. In determining whether a letter con-
tains a proposal, it is to be considered
whether the terms In which the alleged pro-
posal is made are such, in view of the cir-
cumstances connected therewith, as to war-



768 CONTRACTS § IB, 7 Ciir. Lavr.

at any time before acceptance,^' but when accepted, becomes a binding contract.^*

An offer made by letter is presumed to be constantly held out untU the time for clos-

ing the contract by acceptance.^' In order to convert an offer into a contract, the

acceptance must be absolute and unconditional.^* A proposal to accept, or an ac-

ceptance, upon terms varying from those offered, is a rejection of the offer and puts

an end to the negotiations, unless the party malcing the original offer renews it or

assents to the modification suggested.^^ It is a new proposal which must, in its

turn, be accepted by the party making the original offer.^® Acceptance may be im-

plied from the acts and conduct of the party to whom the offer is'made.^'

rant the other party in acting on It aa a
real and intentional offer. Warner v. Mar-
shall [Ind.] 75 N. E. 582. Evidence iield

to show a valid offer to convey or devise
real property to complainant in consideration
that siie care for the promisor during: the
remainder of her life. Id.

21. To establish as a contract a proposi-
tion made bv letter, proof of its accept-
ance is necessary. Evidence held not to

show acceptance of offer to sell realty.
Sennett v. Melville [Neb.] 107 N. W. 991.

Evidence held to show acceptance of an of-
fer to convey or devise> realty to complain-
ant provided she cared for promisor during
the remainder of the latter's life. War-
ner v. Marshall [Ind.] 75 N. E. 582. Evi-
dence held to sustain finding that plaintiff's

bid for erection of building was accepted by
defendant's agent, who had authority to do
so. Cameron v. Booth & Co. [Minn.] 108
N. W. 514. Evidence held insufficient to

show an acceptance of plaintiff's order for
goods. Wilentshik v. Messier, 48 Misc. 362,

95 N. T. S. 500. Where note with date of
payment left blank was returned by payees
with statement that they could not accept
It in that shape, and requesting maker to fill

In blank, and maker returned it to them in a
letter in which he stated that he did not
know when he could pay it, but would do
so as soon as he was able, held that note
was not accepted or finally delivered to
payees until it was returned to them in last
named letter. Glass v. Adoue [Tex. Civ.

App.] 86 S. W. 798.

22. Order for machinery held not a bind-
ing contract, but an order subject to the ap-
proval of tlie principal of the agent who
solicited it. Bialy v. Krause [Mich.] 12
Det. Leg. N. 702, 105 N. W. 149..

23. Where a paper was addressed to plain-
tiff requesting him to deliver, as directed. 60
days' use of a horse and driver, a request
by the sender for a return of the order, sent
before the performance or tender of any
work under it, was a complete revocation
thereof. Durkin v. New York, 96 N. T. S.

1059. The revocation of an offer does not
become effectual until the letter or telegram
revoking it is actually received by the of-
feree. Price v. Atkinson [Mo. App.] 94 S.
W. 816.

24. Offer reasonably accepted and acted
upon. 'Warner v. Marshall [Ind.] 75 N. E.
582. Letter written by seller of oil and ac-
cepted in writing by buyer held to consti-
tute contract. Midland Linseed Co. v. Rem-
ington Drug Co. [Wis.] 106 N. W. 115.

25. That deceased made a will pending

acceptance of an offer to deed land in con-
sideration that offeree care for her in her
old age did not affect the offer where the
will was unknown to offeree until after ac-
ceptance. Warner v. Marshall [Ind.] 75 N.
E. 582.

36. W^ilentshik v. Messier, 48 Misc. 362,
95 N. T. S. 500. Must be in exact conformi-
ty with offer. Swing v. Walker, 27 Pa.
Super. Ct. 366. Acceptance must be un-
equivocal, unconditional, and without the
least variance. Acceptance of order for
lumber held not to constitute contract.
H. Graus & Sons Mfg. Co. v. Chicago Lumber
& Coal Co., 115 Mo. App. 114, 92 S. W. 121.
Where plaintiff sent contract which he had
signed to defendant, who inserted modi-
fications therein before signing it, held that
there was no meeting of the minds and
hence no contract. Bewick v. Hanika
[Mich.] 12 Det. Leg. N. 672, 106 N. W. 63.
Act of plaintiff in subsequently signing con-
tract with builder in accordance with previ-
ous oral contract between himself and de-
fendant, held not a ratification of changes.
Id. Acceptance of offer to sell "timber"
held conditional where plaintiff stipulated
that he should have all the "growth" on
the land, it not appearing that the two
words were used synonymously, and the
right to use defendant's land for the opera-
tion of a. mill. Lord v. Meader [N. H.]
60 A. 434. Plaintiff agreed to purchase tim-
ber from defendant on terms differing
from offer, and sent check for part of pur-
chase price. Held that retention of check
for purpose of consulting with third per-
son, it later being returned, and letter ac-
knowledging its receipt, was not an accept-
ance of plaintiff's

, offer. Id. Defendant
offered two car loads of potatoes for ship-
ment "next week," and plaintiff accepted
and directed shipment "one car next week
and the other the following week." Held
that there was no new condition inserted
in the answer, especially as defendant so
understood. Ennis Brown Co. v. Hurst [Cal.
App.] 82 P. 1056. An acceptance in the
exact language of the offer is not neces-
sary as any expression showing an ac-
ceptance on the terms offered is sufficient.
Id. There is no variance between an offer
of "choice" potatoes and an acceptance re-
quiring ''strictly choice" potatoes, being of
the same grade. Id. A very slight and un-
important difference between the offer and
the acceptance does not vitiate. Provision
in acceptance of offer to sell pilings that
they be "practically straight." Elliott v.
Howison [Ala] 40 So. 1018.

27. Correspondence held not to constl-
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If the parties have adopted the mail as a means of commimication, the mailing

of a letter accepting aa offer makes a complete and binding contract dating from the

moment of the deposit of the letter, properly addressed and stamped, in the post-

ofBce.*" So, too, an acceptance by telegraph takes effect the moment the telegram

is paid for and dehvered to the telegraph company.^^

Mere negotiations for a contract do not, as a rule, vest any right in the nego-

tiator.^'' Where the parties make the reduction of the contract to writing and its

tute a contract with plaintiff to clear up
title to defendant's land, defendants not
having accepted plaintiff's proposition and
he not having accepted their counter propo-
sition. Pranck v. MoGilvray [Mich.] 13 Det.

Leg. N. 154, 107 N. W. 886.

38. Where an offer is accepted upon cer-

tain conditions, to which the offerer assent-
ed If the offeree would sign a certain con-
tract, which contained still other provisions,
and nothing further was done, there is no
contract. Philip Wolf & Co. v. King [Cal.

App.] 82 P. 1055. Acceptance of bid de-
parting from bid as submitted is tan-
tamount to a new proposition. Sundmacher
V. Lloyd, 111 Mo. App. 317, 89 S. W. 368.

Cannot recover for failure to furnish lum-
ber in absence of finding that modified ac-

ceptance of order was In turn accepted.

Gaus & Sons Mfg. Co. v. Chicago Lumber
& Coal Co., 115 Mo. App. 114, 92 S. W. 121.

Where plaintiff's bid in writing was ac-

cepted by defendant In writing with the
added provision that work should be done
according to the plans and specifications,

and plaintiffs accepted the modification by
starting the work without objection, held
that the two writings and the plans and
specifications constituted the complete con-
tract, and parol evidence was inadmissible
to show that certain things reaulred to be
done by the specifications were not included
In the contract. Sundmacher v. Lloyd, 114

Mo. App. 317, 89 S. W. 368. An offer to sell

on certain terms accepted with a request

that the seller fix a date when the trans-

action may be consummated, and followed
by the fixing of such date by the seller con-
stitutes a binding contract of sale. Certain
correspondence held to bind defendant to

purchase bonds. Baker v. Packard, 98 N.

T. S. 804.

29. Where a college offered in writing
to establish a scholarship for the benefit

of the offeree and her heirs to be issued at
her death if she would execute a note for

$1,000 in Its favor, and the offeree executed
a memorandum whereby she agreed to pay
$1,000 at her decease for such purpose, there
was- an offer and acceptance. Buchtel Col-

lege V. Chamberlin [Cal. App.] 84 P. 1000.

Promisor may be estopped from raising
any question as to the meeting of the minds
where the promisee has fully performed on
his part. Where promisee had cared for

deceased in reliance on her promise to

convey land. Warner v. Marshall [Ind.]

75 N. E. 582. A party may assent to modifi-

cations of his offer contained in the other
party's acceptance by acts and conduct show-
ing an Intention to do so. By acceptance of

lumber after modified and conditional ac-
ceptance Of order, and requesting further
deliveries. Gaus & Sons Mfg. Co. v. Chi-

7 Ourr. Law—49.

cago Lumber & Coal Co., 115 Mo. App. 114, 92
S. W. 121. Whether he has done so is a ques-
tion of fact. Id. Where defendant's ac-
ceptance of plaintiff's bid departed from
the terms of the bid, and hence amounted to
a new proposition, and plaintiff made no
reply to such proposition but went to "work
under it, held that he would be deemed to
have agreed to do the work specified or nam-
ed in the acceptance for the amount of his
bid. Sundmacher v. Lloyd, 114 Mo. App.
317, 89 S. W. 368. Acceptance by plaintiff

of defendant's counter proposition could not
be implied from fact that he performed serv-
ices in clearing up title, where he expressly
notified them that services were not render-
ed on terms proposed by them but on those
proposed by him. Franck v. McGiWray
[Mich.] 13 Det. Leg. N. 154, 107 N. W. 8S6.

30. Order for goods. Price v. Atkinson
[Mo. App.] 94 S. W. 816.

81. Price V. Atkinson [Mo. App.] 94 S. W.
816. A contract is concluded when the offer
is accepted by a telegram sent In the ordi-
nary way, or by the posting of a letter of
acceptance. Where an offer was accepted by
telegram sent from St. Louis to the proposer
at Washington, and also followed by a let-

ter of acceptance posted at St. Louis, the
contract was concluded at St. Louis. Bur-
ton V. U. S., 202 U. S. 344, 50 Law. Ed. .

32. See 5 C. L. 666, n. 7fi. Hence he has
nothing to sell, and promise based upon con-
sideration that promisor shall be admitted
into the negotiations at that stage is a nudum
pactum. Allen v. Powell [Ga.] 54 S. E. 137.
Petition alleging that "while negotiations
were still pending" between plaintiff and an-
other and the owner of certain land for its

purchase, defendants made a proposition to
let them into the purchase, agreeing to pay
plaintiff a certain sum therefor provided they
were allowed to take a, certain interest in
the land and that this was agreed to, but
that deed to entire tract was subsequently
made to defendants and certain others and
land was sold by them, and seeking to recov-
er plaintiff's proportionate share of profits,

etc., held subject to special demurrer for
failure to allege with distinctness the char-
acter of the negotiations pending at time
of alleged contract between plaintiff and
defendants, so that it was impossible to de-
termine whether they had reached a stage
where plaintiff had acquired an interest in
the property which could be made the sub-
ject of a transfer. Id. Evidence held not
to establish contract for three years for
Interchange of trafllo between railroad and
steamship owner, but only negotiations
therefor and a temporary arrangement.
Graham v. Oregon R. & Nav. Co., 145 F. 718.

Drsift of contract held not enforceable as
parol contract, where it was not agreed to
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signature by them a condition precedent to its completion, it will not be a contract

until it is reduced to writing and signed/^ but where they assent to all of its terms,

the mere reference to a future contract in writing will not negative the existence

of a present and completed one.^* The question is largely one of intention.'"*

A contract to take effect upon condition does not become binding until the con-

dition happens.'" A paper embodying the several and distinct obligation of each

of the signatories to pay a definite and ascertained sum at a specified time, upon the

happening of a named condition, requires no acceptance under seal on the part of

the payee to give it legal sufiBciency, but becomes operative on the happening of the

condition.^'

An option^^ is a mere continuing offer which may be withdrawn at any time

before acceptance,'"' unless it is based on a valuable consideration.*" An election to

exercise it converts it into an executory contract.*^

as such a contract presently enforceable, but
was only a preparation (or a contract and
was not intended to be operative until sign-
ed. Pourchy v. Ellis, 140 F. 149.

33. See 5 C. L,. 666, n. 76, 77. VS^here par-
ties are negotiating for the purpose of mak-
ing a, valid written contract, either party
may withdraw any oral proposition made,
though accepted. Where parties have come
to an oral agreement for an option on real
estate, which agreement was to be reduced
to a valid written option, a refusal of the
owner to sign the writing does not render
him liable for commissions to his broker.
Fox V. Denargo Land Co. [Colo.] 86 P. 344.

Where the understanding of the parties is

that their contract shall be reduced to
writing, the reduction to writing stands as a
condition precedent to the perfection of the
contract, and either party Is at liberty to
retire from it so long as the reduction to
writing has not taken place. Kaplan v.

Whitworth [La,] 40 So. 723. Where in a
preliminary agreement for the lease of real

estate, whether such agreement be verbal
or in writing, it is stipulated that the lease
shall be reduced to writing. In re Woodville,
115 La. 810, 40 So. 174. Where the accept-
ance of an offer to sell cement was made
subject to a future contract, but did not
stipulate for a contract under seal, the con-
tract was not invalid because, though it con-
cluded with the words "witness our hands
and seals," it was only signed and not seal-

ed by the buyers. Noel Const. Co. v. Atlas
Portland Cement Co. [Md.] 63 A. 384.

34. A binding oral contract may be made
between parties, though there is an under-
standing that it shall subsequently be re-
duced to writing, which writing is not com-
pleted by the signature of all the parties.
Hankin v. Mitchem [N. C] 53 S. E. 854.
Where parties orally agree upon the terms
of a contract, and there is a complete as-
sent thereto, the suggestion to- put it in
writing at a subsequent time is not of it-

self sufficient to show that they did not
mean the oral contract to be complete and
binding without being put in writing. Id.
Where all the terms are agreed upon and
reduction to writing is provided for merely
for facility of proof as to its terms, the con-
tract becomes effective without the writ-
ing, especially where the things to be done
are provided for in written plans and speci-

fications and there is evidence of Intention to
proceed at once under the contract. Smith v.

Kaufman, 30 Pa. Super. Ct. 265. Where an
agreement on all the terms of a contract has
been reached by the parties, and nothing re-
mains except to reduce the terms to writing,
the contract Is complete in the absence of
evidence that It was not to become effective
until reduced to writing, and a breach of it

by either party supports an action. Inter-
national Harvester Co. v. Campbell [Tex. Civ.
App.] 96 S. W. 93.

35. Rankin v. Mitchem [N. C] 63 S. B. 854.
36. An oral agreement is not superseded

by a mere proposed written agreement cover-
ing the same subject-matter, which is to
take effect only upon the approval of all the
parties thereto, and is not signed, approved,
or acted upon t)y one of them. Contract for
attorney's services. Libby v. Barry [N. D.]
107 N. W. 972. When, in an action for ma-
terial (or the construction of a building,
there was evidence that the material was
ordered on condition that it would not be
shipped until plaintiff was notified, and that
plaintiff was notified within a reasonable
time not to ship the material, instructions
presenting the law, based on the contention
that the contract was conditional, and never
became a complete contract, were proper.
Stainback, Crawford & Co. v. Henderson
[Ark.] 95 S. W. 786.

37. Sharp v. Bates, 102 Md. 344, 62 A. 747.

Where indorsers of note by sealed writing
requested plaintiff to pay it at maturity and
agreed to refund the money, each to pay his
respective share within thirty days, held that
obligation became binding and liability of
signers fixed when plaintiff made the pay-
ment. Id.

38. See 5 C. L. 674.
39. Instrument reciting receipt of earnest

money by owner of landT and wherein owner
agreed to sell on specified' terms, held an en-
forceable agreement on his part to sell on
terms stated, but not enforceable against
vendee. Clark v. Wilson [Tex. Civ. App.T 14

Tex. Ct. Rep. 770, 91 S. W. 627.
40. In such case it cannot be withdrawn

before the time therein specified. Watkins
V. Robertson [Va.] 54 S. E. 33.

41. An offer in the form of a unilateral
agreement becomes a complete contract when
accepted and acted upon by the parties.
Agreement to hire a hall. Bufflngton v. Mc-
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(§1) C. Reality of consent.*'^—Since the mutual assent of the parties is nec-

essary,*" there is no valid contract where either party was induced to enter into it

through mistake,** duress,*' misrepresentation, fraud, or undue influence,*" or where

either party is mentally incjipacitated.*'' So, too, neither party is bound by a con-

tract made in jest,** or as a mere pretense to conceal the real relation of the parties.*"

§ 3. Consideration.^"—^A legal consideration is essential to the validity of

every contract."^

At common law, and except where the rule has been changed by statute, a con-

tract under seal imports a consideration.'^^ Promissory notes,"*' and in some states

all written contracts, import a consideration whether under seal or not.°*

Nally [Mass.] 78 N. B. 309. Option- for the
sale of growing timber ripens into a valid
contract when accepted. De Camp v. Wal-
lace, 45 Misc. 436, 92 N. T. S. 746. If option
under seal is exercised by acceptance of of-

fer within time specified, agreement will be
specifically enforced or damages awarded for

its breach. Watkins v. Robertson [Va.] 54 S.

B. 33.

42. See 5 C. L. 675.

43. Beei ante, § 1 B.
44. See Mistake and Accident, 6 C. li. 678.

45. See Duress, 5 C. Ij. 1047.

46. See Fraud and Undue Influence, 5 C.

D. 1541.
47. See Incompetency, 5 C. D. 1775; In-

sane Persons, 6 C. L. 34.

48. Evidence held to sustain finding that
conversation relied on to constitute contract
for purchase of potatoes was had in Jest, and
hence that there was no contract. Olsen v.

Collins [Neb.] 106 N. W. 784.

49. In an action to recover for work done
and materials furnished under a contract
with the builder, evidence held insufficient

to show that the contract between the own-
er and builder was a mere pretense and
did not in fact make the latter an independ-
ent contractor. Rheam v. Martin, 26 App.
D. C. 181.

50. See 5 C. L. 675.

51. Promise by vendor of farm, after

completion of sale, to make repairs, held
unenforceable where no consideration was
shown. Hiley v. Stevenson [Mo. App.] 94 S.

W. 781. Want of consideration is a good de-

fense to a claim under a contract. Defend-
ant as assignee of a life policy was entitled

to show that plaintiff was married at the

time of a subsequent assignment to her in

consideration of her promise to marry the

, insured. Howe v. Hagan, 110 App. Div. 392,

97 N. Y. S. 86. Defendant's promise to pay
another's workmen in order to recover his

own goods held void where there was no
consideration therefor. Bngel v. Gordon, 97

N. Y. S. 981. A mere voluntary promise by
a person during negotiations relative to be-

coming manager of a corporation, that he
would construct a model for a machine and
turn it over to the corporation in case he
became manager, was without consideration

and not enforceable on failure of the nego-
tiations. New York Automobile Co. v.

Franklin, 49 Misc. 8, 97 N. Y. S. 781. Railroad
company having breached its oral contract

to furnish cars, and damage having resulted

to plaintiffs by reason thereof, held that it

could not avoid liability for such breach by
|

a subsequent written contract of shipment,
where no consideration inured to plaintiffs
when it was made as compensation for such
damages. Gulf, etc., R. Co. v. House [Tex.
Civ. App.] 13 Tex. Ct. Rep. 752, 88 S. W. 1110.
Provisions in shipping contract waiving dam-
ages to cattle already accrued before it was
entered into, held void because without con-
sideration. Pecos, etc., R. Co. v. Evans-
Snider-Buel Co. [Tex. Civ. App.] 15 Tex. Ct.
Rep. 199, 93 S. W. 1024. Where a part of
a note is supported by a valuable considera-
tion and the balance is not, and the sum for
the payment of which there is a considera-
tion is paid and the payment indorsed on the
note,, the payee cannot collect the balance.
Littlefleld v. Perkins, 100 Me. 9 6, 60 A. 707.
Evidence held to show consideration for a
note. Dunk v. Dunk, 95 App. Div. 617, 88 N.
Y. S. 419; In re Bradbury, 105 App. Div. 250,
93 N. Y. S. 418. No consideration shown for
defendant's promise to pay the debt of an-
other. Brush & Stephens Co. v. Ross, 99 N.
Y. S. 796.

52. Gray v. Bloomingtcn & N. 'R. Co., 120
111. App. 159. A seal upon an assignment of
a chose in action. Chamberlain v. Pernbach,
118 111. App. 145. It is not essential to a
sealed instrument tjiat it contain a recital
that it is under seal. Id. Widow's individ-
ual assumption of decedent's notes. Fletch-
er V. Fletcher [Mass.] 77 N. E. 768. Consider-
ation presumed where recited and instru-
ment was under seal. Walter v. Rafalsky,
98 N. Y. S. 915. In states where a seal im-
ports a consideration, a recited considera-
tion in a sealed instrument cannot be ques-
tioned or contradicted for the purpose of
defeating the instrument by showing that it
was not founded on a valuable consideration.
Particularly where right of third party to
enforce contract is involved. Watkins v.
Robertson [Va.] 54 S. E. 33. No proof is to
be admitted, either at law or in equity, to
overcome presumption that consideration
named was actually paid. Id. Owner of
stock giving option to purchase under seal
and reciting consideration of $1, held es-
topped to deny, in suit for specific perform-
ance by assignee, that it was based on valu-
able consideration. Id. Under B. & C. Comp.
§ 765, a seal prima facie imports a consid-
eration. Dickey v. Jackson [Or.] 84 P. 701.

63. See'Negotiable Instruments, 6 C. D. 777]
for a full discussion of this question. Note
is prima facie evidence of a consideration
and the burden is on defendant to show
that there wa,s no consideration. Gates v.
Morton Hardware Co. [Ala.] 40 So. 509. Note
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What constitutes in gensraU^—It is not necessary that the consideration be a

thing of pecuniary value or reducible to such value/" but any benefit accruing to

one party or any loss, trouble, or disadvantage imdergone by, or any charge imposed

upon, the other, is suf&cient.^^ Thus, the surrender of an existing obligation or

reciting "value received" acknowledges a
valid indebtness for a sufficient consideration.
Chicago Title & Trust Co. v. Ward, 113 111.

App. 327. The presumption may be destroy-
ed by affirmative proof on the part of plain-

tiff of a consideration which is insufficient.

In re Pinkerton's Estate, 49 Misc. 363, 99 N.

Y. S. 492. If claimant gives affirmative proof
to establish a consideration, no other con-
sideration than that shown by the evidence
will be presumed, and if this is insufficient,

the presumption of consideration will not
supply the defect. Id.

54. Under Civ. Code, i 1614, a written
instrument imports a consideration, and the
burden is on the party alleging lack of con-
sideration to disprove it. Kennedy v. Lee,

147 Cal. 596, 82 P. 257. Order spread on min-
utes of commissioners' court reducing rate
of interest on note given for school lands,

made because purchaser stated that if It was
not done he would not complete the pur-
chase, held a written contract importing a
consideration. Delta County v. Blackburn
[Tex. Civ. App.] 90 S. W. 902.

55. See 5 C. Ll 677.

56. Brown v. Jennett [Iowa] 106 N. W.
747.

57. Valuable consideration, in the sense
of the law, may consist in some right, in-

terest, profit, or benefit accruing to one party
or some forbearance, detriment, loss, or re-

sponsibility given, suffered or undertaken by
the other. White v. C. & G. Cooper Co., 7

Ohio C. C. (N. S.) 114. A promise to do some-
thing which the promisor is under no legal

obligation to do will support a contract, al-

though the doing of such act could not be
specifically enforced. Norris v. Lilly,.147 Cal.

754, 82 P. 425. A promise to suffer a detri-

ment is sufficient. McKinley v. Wilson [Tex.

Civ. App.] 96 S. W; 112.

Contracts held to be supported by a anfll-

clent consideration: Deed, by undertaking
to support an old man every alternate two
months of his life and « to pay his debts.

Norris v. Lilly, 147 Cal. 754, 82 P. 425. Mak-,
ing of new contract before expiration of

previous one for conditional sale of stock
where vendee was given longer time in

which to comply with conditions, etc. Ken-
nedy V. Lee, 147 Cal. 596, 82 P. 257. Note,

by assignment of one's interest in capital

stock of corporation, though no certificate

has been issued. McGue v. Rommel [Cal.] 83

P. 1000. Although a government concession
prohibits transfer without previous consent
of the government, a transfer subject to the
contingency that the government may refuse
Its consent is such an equitable interest as
to constitute a consideration for a note. Id.

A contract for the sale of land reciting the'

receipt of ?500, which was to be forfeited if

vendee did not perform. Winch v. Edmunds
[Colo.] 83 P. 632. Surrender of sealed
Instrument, by payment of money and execu-

tion of promissory note. Brettmann v. Fisch-

er 216 111. KS, 74 N. B. 777. In a contract

of' conditional sale, the possession and use

of the property by the buyer, while title re-
mains in the seller, is a sufficient considera-
tion for the buyer's absolute promise to pay
the agreed price. Kilmer v. Moneyweight
Scale Co. [Ind. App.] 76 N. E. 271. Contract
whereby the owner of a life estate agreed
to hold and invest a part of the income for
the benefit of his children, and the latter
conveyed to the wife of the former a cer-
tain homestead In which they were interest-
ed. Case V. Collins [Ind. App.] 76 N. E. 781.
Agreement by administrator to pay plain-
tiff's claim against the estate himself if he
would not press it, where administrator
thereby secured advantages personal to him-
self and plaintiff by reason thereof, did not
file his claim in time to make it one of the
third class, and hence did not realize any-
thing thereon as he otherwise would have
done. Blake v. Robinson [Iowa] 105 N. W.
401. Detriment to broker held to support
agreement whereby purchaser of realty un-
der contract made on Sunday promised brok-
ers to pay their commission for negotiating
sale, and that contract should be canceled
and that owner of realty should be released
from liability for the commission. Brown
V. Jennett [Iowa] 106 N. W. 747. Note, where
amotint thereof was received by maker
through his duly authorized agent and used
by latter for maker's, benefit, though money
was given to the maker by a third person
who delivered note to payee In exchange for
one previously executed by himself in favor
of such payee. Hale v. Harris [Ky.] 91 S.
W. 660. Sale of personalty by the giving of
notes and undertaking to pay accounts.
Pierce v. O'Brien, 189 Mass. 58, 75 N. E. 61.
Performance on the part of an agent for an

undisclosed principal is a sufficient consid-
eration for a promise by the other party.
Performance by a lessor. Bufflngton v. Mc-
Nally [Mass.] 78 N. B. 309. Agreement to
pay mortgage debt out of Judgment in action
on insurance policy by owner, where mort-
gagee became security for costs, paid Jury
fee, and employed attorney to assist at trial.
Beistle v. McConnell [Blich.] 12 Det. Leg. N.
505, 104 N. W. 729. Agreement by corpora-
tion and two of its officers to make cash pay-
ment on a debt of the corporation then due,
and to give a note indorsed by one of such
officers for the balance. Illinois Roofing &
Supply Co. V. Cribbs [Mich.] 12 Det. Leg. N.
901, 106 N. W. 274. Promise by lessor, in a
lease not assignable unless consented to Irt

writing, to give such consent If the lessee
finds a satisfactory tenant, by time and
money spent by lessee in securing tenant.
Underwood Typewriter Co. v. Century Realty
Co. [Mo. App.] 94 S. W. 787. Contract by
which a city granted to a telephone com-
pany rights in addition to those given the
company by the transportation law. Wright
V. Glen Tel. Co., 48 Misc. 192, 95 N. T. S.
101. Where plaintiff refused to abide by hfs
agreement to purchase land subject to a
mortgage because of a building restriction
contained in tha deed to defendant.
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riglit,'' the disccmtiiiuance of a smt," indulgeinca or extension, of time for payment
of a debt,"" or the change of one's residence at another's request/^ have been held

sufficient.

ag^reement tiy the latter that If plain-
tiff would accept a deed he would secure an
extension of time on the mortgage. Hoch
V. Braxmar, 109 App. Div. 209, 95 N. T. S.

647. In an action by a materialman against
a contractor to recover money due a sub-
contractor consideration lor the order upon
whicli the action was based was shown by
evidence of materials furnished by plaintiff
to the houses in the construction of which
defendant was engaged as contractor. Mese-
role V. Zimmerman, 48 Misc. 636, 96 N. T.
S. 135. Contract to pay for services, by serv-
ices performed by plaintiff, the receipt of $1,

and the fact that tlie contract was under
seal. Parsons v. Teller, 97 N. T. S. 808.

Where a payee of a demand note signed by
tliree persons agreed to accept in payment
a 30 days' note signed by only one,of them.
Brink v. Stratton, 98 N. T. S. 421. Contract
by which plaintiff agreed to sell property to
a corporation to be organized by defendants
in consideration of stock of the corporation.
Electric, Pireproofing Co. v. Smith, 99 N. T.

S. 37. Consideration for contract for sale
of land In vendee's favor Is the title to be
conveyed after performance. Miller v. Sliel-

burn [N. D.] 107 N. "W. 51. Defendant's en-
tering into partnership with plaintiff held
sufficient consideration for plaintiff's agree-
ment that advances made by him should be
repaid only out of the partnership profits.

Creery v. Thompson, 26 Pa. Super. Ct. 511.

Commission- on sale of machinery by agents
held to support their personal promise to
the purchaser to keep on hand and furnish
extras for repairs. Tyson v. Jackson Bros.
[Tex. Civ. App.] 14 Tex. Ct. Rep. 431, 90 S.

W. 930. An agreement by one surety to

pay a note in case the principal fails to
pay it made as an inducement to the other
sureties to sign. Hall v. Taylor [Tex. Civ.

App.] 16 Tex. Ct. Rep. 374, 95 S. W. 755.

Where the owner of a vendor's lien upon
land agreed with plaintiff, who contemplated
purchasing a portion of the land, to release
the vendor's lien as to the land purchased
by plaintiff on payment of a certain sum by
plaintiff's grantor, and plaintiff's grantor
paid such sum, the agreement with plain-
tiff to release the lien was not without con-
sideration on the theory that plaintiff's

grantor had only done what it had been
obliged to do, as the payment of the purchase
price by plaintiff was a consideration. Mc-
Kinley v. Wilson [Tex. Civ. App.] 96 S. W.
112. Agreement for the release of a mort-
gage lien on a horse in consideration of the
release of a lien claimed on certain oxen.
Holden v. Gilfeather [Vt.] 63 A. 144. Con-
tract whereby a jobber agreed to sell only
goods of a certain mamufacturer and thus
build up a market, and the manufacturer 'was
to furnish all goods needed. Federal Iron
& Brass Bed Co. v. Hock [Wash.] 85 P. 418.

Corporation sold treasury stock to plaintiff
which it and its president individually agreed
to repurchase if he was not satisfied. Held
that consideration moving between corpora-
tion a.nd plaintiff was sufficient to support

the ioint obligation, and recovery could bo
had against president when indebtedness be-
came due. ' Ophir Consol. Mines Co. v. Bryn-
teson [C. C. A.] 143 P. 829. Pirm notes given
by one partner to sureties on his official bond
as postmaster to reimburse them lor money
embezzled by him from the government,
which they had been compelled to pay, where
he used money to pay firm debts. In ro
Speer Bros., 144 P. 910.

Contracts held to be Trlthont conslderatlont
Where one partner pays a partnership note
and takes an assignment, and then employs
an attorney to act in the name of the origi-
nal creditor and secure a new note Irom
the partner lor his share, which is assigned
to him, there is no consideration for such
note. Gillespie v. Salmon [Cal. App.] 84 P.
310. Where a substantial part of certain
notes is interest at 10% per annum, com-
pounded monthly on accounts drawing in-
terest at 7%, there Is no consideration for
the excess interest. Reed v. Bank of Ukiah
[Cal.] 82 P. 845. Contract whereby one hav-
ing title to certain lots as security for a debt
agrees with the; debtor to execute a deed to
such Ipts and place it in escrow to be deliv-
ered on payment. Hobson v. Anderson
[Colo.] 83 P. 634. An oral acceptance of
written order to pay money. If there are no
funds in the hands of the acceptor to pay the
order, and the holder has in no way chan-
ged his position. Miller v. Chicago Heights
Lumber Co., 117 111. App. 468. The fact that
the acceptor retains the order, the physical
evidence of the indebtedness, does not con-
stitute a consideration. Id. Where a moth-
er gave money to her son as an advance-
ment, a note afterwards given by the son to
evidence the advancement. Baum v. Palmer,
165 Ind. 513, 76 N. B. 108. Note given by
widow to pay debt of her deceased husband,
where husband's estate was hopelessly in-
solvent and he left nothing for her, or his
children, or his creditors. Grimes v. Grimes
[Ky.] 89 S. W. 548. Pact that creditor de-
stroyed note given him by decedent In reli-

ance on widcw's note held immaterial, since
he did liot thereby destroy his cause of ac-
tion against- the estate. Id. Plaintiff's wife
had insurance policy on her life, of which
plaintiff Inherited half and the wife's fath-
er and mother the other half. Mother gave
plaintiff a note for the amount received by
her, deceased having expressed a wish that
he should have the whole, but it did not ap-
pear that plaintiff did or omitted to do any-
thing In consequence of her promise to pay
him her share, or In any way suffered there-
by. Held that there was no consideration
for the note. Littlefleld v. Perkins, 100 Me.
96, 60 A. 707. A mere promise to share with
a brother property received under a will.

Chase v. Chase [Mass.] 78 N. E. 115. Con-
tract whereby defendant agreed that, if he
purchased plaintiff's land at a judicial sale,

he would share it with plaintiff. Gloeckner
v. Kittlaus, 192 Mo. 477, 91 S. W. 126. Agree-
ment by a father that property left by his

deceased son should belong to his daughter 11
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Mutual promises operate as a consideration each for the other, provided both

parties are bound thereby."^

she would refrain from establishing a giit

of it to her from' the son, it not appearing
that the father had any title to the prop-
erty, and the contract was not enforceable
as a family settlement. Graham v. Spence
[N. J. Eq.] 63 A. 344. Note given by a
stranger for the debt of another. Tyler v.

Jaeger, 47 Misc. 84, 93 N. Y. S. 558. Person-
al promise by the manager of an insurance
agency to pay renewal commissions on all

policies placed in the company through the
agency, where the manager derived no bene-
fit from the insurance so placed. Andergon
V. English, 105 App. Div. 400, 94 N. T. S. 200.

Oral promise by an owner to pay a sub-
contractor for going on and completing his
contract with the contractor. Snyder v.

Monroe Eckstein Brewing Co., 107 App. Div.
328, 95 N. Y. S. 144. Promises of a landlord
to cut lav/n, trim hedges, etc., made after
the execution of the lease. Leeming v. Dur-
yca. 97 N. Y. S. 355. Agreement by lessor
to purchase a building already her 0"wn.
Precht V. Howard, 110 App. Div. 680, 97 N.
Y. S. 462. Promise by contractor, on un-
dertaking to complete contract of subcon-
tractor, who had defaulted, that he would
pay one who had furnished material to the
latter. Martin v. Flahive, 98 N. T. 6. 577.

Voluntary services rendered without expecta-
tion of remuneration are an insufficient con-
sideration for a promise to pay therefor,
since they raised no legal liability In the
first instance. Insufficient to support a note.
In re Pinkerton's Estate, 49 Misc. 363, 99 N.
Y. S. 492. Notes, to amount of payments not
credited on account in settlement of which
they Tvere given, and to extent of discounts
Improperly charged to defendant. Newell
Booth Co. V. Sheldrake, 23 Pa. Super. Ct. 528.

5S. A promise by a husband to pay his
wife J2.50 per week for the support of their
child, in consideration that she release cer-

tain claims, was a sufficient consideration to

sustain an action against the husband al-

though he only agreed to discharge a legal
duty. Ward v. Goodrich [Colo.] 82 P. 701.

Immaterial that custody of the child was
within the discretion of the court. Id. Re-
linquishment of right to pay full amount
of note given for school land at once, and
agreement to continue to pay interest there-
on, held to support agreement to accept In-

terest at reduced rate. Delta County v.

Blackburn [Tex. Civ. App.] 90 S. W. 902.

Surrender to defendant by plaintiffs of their
legal privilege of running and controlling
their own logs in river on basis of an equal
right with defendant, held to support con-
tract by defendant to- boom and sort plain-
tiff's logs. Nester v. Diamond Match Co. [C.

C. A.] 143 P. 72. The release of a claim made
in good faith is a sufficient consideration for
a promise, though the claim may be doubt-
ful. Transfer by children of their interest
In property which they claimed to have ac-
quired upon the death of their mother held
sufficient consideration for the father's prom-
ise that all the property he might own at his

death should go to them. Lewallen's Es-
tate, 27 Pa. Super. Ct. 320.

The cancellation of a prior nsTreenient Is a

sufficient consideration for a new one. The
cancellation of a prior agreement to pay
plaintiff $1,800 a year until the promisor be-
came of age, in consideration of services ren-
dered, held a sufficient consideration for a
more formal one to pay that sum during
plaintiff's life. Parsons v. Teller, 97 N. Y.
H. SOS. Abandonment of original contract,
and acting upon modification, held sufficient
to uphold modification. Cannon Weiner Ele-
vator Co. V. Boswell [Mo. App.] 93 S. W.
355. A release of an option will support a
contract to deed a particular lot and pay a
specified sum. Qreat Western Oil Co. v. Car-
penter [Tex. Civ. App.] 15 Tex. Ct. Rep. 970,
95 S. W. 57. The release of a binding lease
and the surrender of a part of the property
will support' a new lease of the remainder
under different terms. Id.
The surrender of a void ag;reement Is not a

valid consideration. Phelps v. Manicko [Mo.
App.] 96 S. W. 221. Defendant, after liber-
ally watering his stock of whiskey, traded
his saloon to W. for a farm, after which
plaintiff, who was not an attorney and had
no connection with the trade, agreed witli
W. to secure a rescission for $1,000, but be-
fore doing anything plaintiff contracted with
defendant to refrain from taking up W.'s
cause for $625, for $325 of which he ac-
cepted defendant's note. Held that plain-
tiff's agreement with W., being void for
maintenance, the surrender thereof "was no
consideration for the execution of defendant's
note. Id. Promise to pay money to release
void contract, as a contract by husband to
convey homestead in which wife does not
join, is without consideration. Silander v.
Gronna [N. D.] 108 N. W. 544.

50. Will support promise to pay part of
the costs. Lii-ttlefield v. Perkins, 100 Me. 96,
60 A. 707.

60. For contract to deliver and delivery
of lien bonds. Virginia-Carolina Chemical
Co. V. McNair, 139 N. C. 326, 51 S. E. 949.
Will support chattel mortgage given to se-
cure it. Martin Bros. & Co. v. Lesan [Iowa]
105 N. W. 996.

01. Will support promise to pay money.
Burgesser v. Wendel [N. J. Law] 62 A. 994.

62. See, also, § 3 C, post. Where mutual
promises are relied on to support a contract,
the obligations of the contract must be mu-
tually binding on both parties. If one as-
sumes under such an agreement to do a spe-
cial act beneficial to another, and latter,
under terms of contract, is under no obliga-
tion to perform any act of advantage to the
former, there is no consideration whiclT will
support the promise of the party assuming
to perform. Cooley v. Moss, 123 Ga. 707, 51
S. E. 625. Contract to sell land to another at
a given price, deed to be made when ven-
dor shall have sold certain other lots, held
unilateral and not binding on vendor, where
vendee did not agree to purchase or to pay
the consideration and there wera no mutual
obligations and no other consideration. Id.
Bringing of action for damages by vendee
for breach held not an acceptance and agree-
ment to be bound on his part, where vendor
had already put it beyond his power to per-
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Forbearance to sue/' when one has the right to sue, will support a contract.**

The compromise of a doubtful right^^ is a sufficient consideration to support a

promise, though the claim could not have been supported in whole or in part.""

form wh«n suit was brought. Id. Attorneys
entered into contract with client whereby
they were to have half of land recovered for
the latter in consideration for their serv-
ices. Later they made a subsequent agree-
ment providing that they might purchase
the other half for a specified sum. Held that
latter contract was unenforceable for want
of a consideration, attorneys being under no
obligation to purchase. Lipscomb v. Adams,
193 Mo. 530, 91 S. W. 1046.
Contracts held supported by suilicleiit con-

siderattoii: An agreement to establish a
scholarship in one's name and for the bene-
fit of her and her heirs, held to support
promise to pay $1,000 at her death. Buchtel
College V. Chamberlain [Cal. App.] 84 P.
1000. Antenuptial contract, by the subse-
quent marriage of the parties and by mutual
covenants waiving and releasing the rights
of each in the property of the other.
Kroell V. Kroell, 219 111. 105, 76 N. E.
63. A contract wherein one party

- agrees tc dismiss a pending aetion for sepa-
rate maintenance in consideration that the
other pay a monthly allowance. McKenna v.

McKenna, 118 III. App. 240. Mutual promises
pledging personal credit for the payment of

funds raised for financing an undertaking
will support a contract. Gray v. Blooming-
ton & Normal R. Co., 120 111. App. 159. Where
payee of a note promises, in consideration of

its payment according to its terms, to do
something that he was not otherwise bound
to do, the undertaking is mutual, and this
mutuality is a sufficient basis for enforcing
the obligation against either party who may
be derelict. Central University v. Walter's
Ex'rs [Ky.] 90 S. W. 1066. Note for sub-
scription for endowment of certain pro-
fessorship in university held supported by
sufficient consideration, where, under its

charter, university was bound by its accept-
ance of note to use it for the specified
purpose and to maintain chair of specified

name perpetually. Id. Mutual understand-
ing and intention that future services were
to be rendered by clerk held to support
agreement to pay his salary during a vaca-
tion allowed him. Birch v. Glasgow Sav.
Bank, 114 Mo. App. 711, 90 S. W. 746. A
contract between plaintiff and a landowner,
whereby the landowner agreed to sell land-

to any buyer found by plaintiff, on specified
terms, plaintiff to have as commission all

that he could obtain from the land above
a specified sum, was not without considera-
tion moving to the landowner, plaintiff's

agreement to pferform the service being suf-
ficient. Young V. Ruhwedel [Mo. App.] 96
S. W. 228. Contract reciting that defend-
ant had sold to plaintiff 1,000 to 1,500 tons
of coal at certain price to be shipped be-
tween specified date. Smokeless Fuel Co.
V. Seaton [Va.] 52 S. E. 829. Contract where-
by officers of a corporation agreed that
if plaintiff would accept its bonds in part
payment of purchase price of machinery
sold to it they would purchase them at
par at any time within six months, plaintiff's

consent to sell being presumed. Brie City
Iron Works v. Thomas, 139 P. 995.

63. See 6 C. L. 679. Where an agent,
holding a power of attorney, illegally placed
a mortgage upon property and appropriated
the money, forbearance of legal prosecu-
tion held to support an undertaking to dis-
charge the mortgage. Parsons v. Silva [Cal.
App.] 82 P. 685. Where upon renewal of
two notes it was agreed that two new notes
should be given but that suit thereon should
not be brought until a certain event occurred,
there was sufficient consideration to support
the agreement of delay. Daniels v. Daniels
[Cal. App.] 85 P. 134. Delay in bringing
action against person in possession of leased
premises held a sufBcient consideration to
support his promise to vacate at the end of
that time and to remove rubbish. Heineman
V. Gans [Mich.] 12 Det. Leg. N. 722, 105 N. W.
763. Written surrender and authority given
to lessors of building by lessees authoriz-
ing them, for purpose of facilitating repairs,
to eject wreckage company in possession
for purpose of removing stock damaged by
fire, and which had been turned over to in-
surance company, so that the contractor
might have possession "from and after ten
days from this date," held to authorize
lessor to take immediate possession and
not to require him to wait ten days. Id.

ft4. Forbearance to execute threats to
bring attachment suits will not support a
promise Tvhere there is no lien or grounds
for attachment. Wierman v. Bay City-Michi-
gan Sugar Co. [Mich.] 12 Det. Leg. N. 833,
106 N. W. 76. Where one not liable on a
note signs it upon tlie condition that she
be not sued! until the maker has realized a
certain amount from a construction con-
tract, and then only in the event of non-
payment by him, the forbearance to sue is no
consideration. Bank of Ontario v. Hoskins
[Mont.] 83 V. 493.

65. See 5 C. L. 680.
66. The giving up by way of compromise

of an apparently good claim, whether the claim
is actually good or not. Gaynor v. Quinn,
212 Pa. 362, 61 A. 944. The relinquishment
of a right to litigate the question of law
or fact as to another's liability on a con-
tract, whether such contract is in. fact valid
or invalid. Agreement to discharge defend-
ant from liability on contract to purchase
realty made on Sunday, held to support con-
tract by defendant to pay commissions of
agent who negotiated the sale. Brown v.
Jennett [Iowa] 106 N. W. 747. Debtor con-
veyed his property to one of its creditors,
who was to settle with other creditors and
settled with all others except plaintiff for
fifty cents on dollar. Held that subsequent
agreement with plaintiff to pay him at the
same rate was based on composition, and
hence was supported by sufficient considera-
tion. Williams Shoe Co. v. Gotzian & Co.
[Iowa] 107 N. W. 807. A settlement of claims
asserted in good faith is based on sufficient
consideration, notwithstanding the validity
of the claims may be doubtful. Dickey v.
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Mamage/'' or a promise to marry, is a valuable consideration."*

Leffal duty.^^—The agreement to do that which one is already legally bound
to do will not support a promise.'" Thus, where a contract has been fully performed

by one party, an oiJer of part performance by the other is no consideration for the

waiver of full performance.'^ The same is true of an agreement by a creditor to

accept less than is due in full payment of a matured debt,'^ but an immediate pay-

ment of a part of a debt not yet due is a sufficient consideration for the release of

the balance,'' or for the extension of the time of payment.'* An agreement to con-

tinue the payment of iaterest at the same or a reduced rate does not constitute a

consideration for the extension of the time of payment of the principal,'^ but the

payment of interest in advance does.'®

A mere moral obligation'''' is not ordinarily a sufficient consideration to support

a contract,'* but this rule does not apply where such obligation is based upon a pre-

existing legal one which has been barred by the statute of limitations and the like."

Jackson [Or.] 84 P. 701. The settlement of
a dispute In good faith between the parties

as to representations made with regard to

the contents of a written agreement at the
time of its execution, and the affirmance of

the other provisions of such agreement, will

support a parol modification as to the time
of payment. Whitehill v. Schwartz, 27 Pa.
Super. Ct. 526. Compromise of bona flde

dispute as to whether negotiations constitut-
ed contract for sale of stock so as to obligate
plaintiff to take -it held to support agree-
ment to repurchase stock subsequently sold
at a less price if plaintiff was not satisfied

with the Investment. Ophlr Consol. Mines
Co. V. Brynteson [C. C. A.] 143 P. 829. Must
be a dispute between them as to some ques-
tion. Finding held not to show dispute as
to rights of parties under contract to con-
vey land. Silander v. Gronna [N. D.] 108

N. W. B44.
67. See 5 C. L. 680. Subsequent marriage

of the parties held consideration for ante-
nuptial contract, waiving property rights.

Kroell V. Kroell, 219 111. 105, 76 N. B. 63.

Will support a conveyance from husband
to wife. Welch v. Mann, 193 Mo. 304, 92

S. W. 98. Will support deed of trust made
as a marriage settlement. Savage v. Savage
[C. C. A.] 141 P. 346. An existing marriage
relation Is a valuable and sufficient consid-
eration to support an assignment by the
husband to the wife, if It does not affect the
claims of existing creditors. Indiana Match
Co. V. Kirk, 118 111. App. 102.

68. A woman's agreement to marry a
man held to support his antenuptial con-
tract to convey land to her. Pierce v.

Vansell. 35 Ind. App. 525, 74 N. B. 554. As-
signment of a life policy in consideration
of the assignee agreeing to become the "wife
of the assignor held supported by a sufficient
consideration, except as against prior credi-
tors-or assignees for value. Howe v. Hagan,
110 App. Div. 392, 97 N. T. S. 86.

69. See 5 C. L. 680.

70. Payment of interest already accrued
but not yet payable will not support an
extension of time for payment of principal.
Higgins V. McPherson, 118 111. App. 464.

71. Where contract for exchange of land
required vendor to furnish clear title ex-
cept for certain incumbrance, which vendee

was to assume, provision in deed requiring
assumption of additional incumbrance held
void where not supported by additional con-
sideration. Wilson V. Wilson, 115 Mo. App.
641, 92 S. W. 145.

72. Services which attorneys were bound
to render under first contract with client
held not a consideration for subsequent con-
tract, since attorneys had already obligated
themselves to render them for specified com-
pensation. Lipscomb v. Adams, 193 Mo. 530,
91 S. W. 1046. Agreement by owner of a
ground rent to reduce the rent in the future
from six to five per cent held without con-
sideration. Fidelity Trust Co. v. Carson, 28
Pa. Super. Ct. 418. Where the facts show
clearly a certain sum to be due from one
person to another, a release of the entire sum
upon payment of a part is without considera-
tion, and the creditor may still recover the
residue. Ophlr Consol. Mines Co. v. Brynte-
son [C. C. A.] 143 P. 829. Negotiations for
sale of stock and its delivery held not to
constitute a sale so as to render invalid a
subsequent sale for less price and agree-
ment to repurchase if buyer was not satis-
fied. Ophir Consol. Mines Co. v. Brynteson
[C. C. A.] 143 P. 829.

73. Baldwin v. Daly, 41 Wash. 416, 83 P.
724.

74.

531.

75. Fanning v. Murphy, 126 Wis. 538, 105
N. W. 1056.

76. Higgins v.

464.
77. See B C. L. 682.

78. Will not support a promise by a third
person to discharge It. Note given by wife
for debt of husband discharged in insolvency.
Widger v. Baxter, 190 Mass. 130, 76 N. B.
509.

79. The moral duty of a debtor to pay
a dormant judgment is sufficient considera-
tion to support a promise so to do. A chattel
mortgage pledging certain personal prop-
erty to the payment of a debt therein de-
clared to be owing is valid, notwithstanding
it describes such debt as a dormant judg-
ment. Brown V. Akeson [Kan.] 86 P. 299.

A promise of the mortgagor made in the
mortgage, that if the property fails to satis-
fy the dormant judgment he will pay the de-

Browere v. Carpenter, 99 N. Y.

McPherson, 118 111. App.
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A past consideration^'^ will not ordinarily support a promise/^ but an antecedent

debt of the maker is a sufficient consideration for a note/° or for an order on a

third person for the payment of money.''

Adequacy.^'*'—Mere inadequacy of consideration is not alone ground for avoid-

ing a contract/^ unless so gross as to shock the conscience and to amount to proof

of fraud/" but it may be considered in connection with other circumstances tending

to show fraud.''' It has been held' that a mere nominal consideration is insufficient.**

A failwe of consideration^^ in whole or in part precludes a recovery on the

contract pro tanto.""

flciency is such an Eissutnptlon of personal
cbligratlon as to support an action thereon.
Id.

80. See 5 C. L. 682.

81. A wife's note given in payment of

her husband's debt is upported by a valid

consideration, but her note given merely as
security for such debt previously existing

Is not valid without a new consideration.
Widger V. Baxter, 190 Mass. 130, 76 N. K.

509. A promise by the manager of an in-

surance agency to pay renewal commissions
on policies already placed with the company
through the agency was not supported by a

sufficient consideration. Anderson v. Eng-
lish, 105 App. Div. 400. 94 N. T. S. 200. A
promise by an owner that he would not make
further payments to the contractor until

the latter had paid for all labor was with-
out consideration where made to a subcon-
tractor after he had completed his work
for the principal contractor. Smith v. Bur-
ditt. 107 App. Div. 628, 95 N. Y. S. 188.

Promise of one as surety or guarantor to pay
executed contract of indebtedness to third
person is not binding unless supported by
some additional consideration. Bluff Springs
Mercantile Co. v. White [Tex. Civ. App.] 13

Tex. Ct. Rep. 905, 90 S. W. 710.

83. Gates v. Morton Hardware Co. [Ala.]

40 So. 509.

83. A pre-existing debt Is a sufficient

consideration for an assignment of commis-
sions or profits from certain charters of

vessels. Bank of Yolo v. Bank of Wood-
land [Cal. App.] 86 P. 820. Where a bank
accepts an assignment of commissions not

yet ascertainable as part payment of a debt,

the fact that the bank must wait until the

commissions are ascertainable before collect-

ing the balance of the debt is such a det-

riment as to constitute a consideration. Id.

84. See 5 C. L. 682.

85. Where parties are dealing with each

other on equal footing. Cook v. Bagnell
Timber Co. [Ark.] 94 S. W. 695. Neither

courts of equity nor of law will consider

whether bargains of one not under disabili-

ty are wise, discreet, and profitable, or other-

wise. Deepwater Council No. 40, O. U. A. M;

V. Renick fW. Va.] 53 S. E. 552. Any bona
fide consideration, however slight, which
works any benefit to the one party or in-

jury to the other, is sufficient where there

is no element of fraud. White v. C: & G.

Cooper Co., 7 Ohio C. C. (N. S.) 114. Con-

tract for support of feeble, old person for

remainder of her life in consideration of

transfer of bank deposits held not open

to objection that consideration was out of

proportion to services, though she lived

but a few months. Drefahl v. Security Sav.
Bank [Iowa] 107 N. W. 179. Contract to
pay for services rendered deceased during
her infancy not invalid because $1,800 a year
during plaintiff's life was an amount in ex-
cess of the value of the services. Parsons v.

Teller, 97 N. Y. S. 808. Notes for $1,000 each,
given to nephews of deceased for carrying
her about while she visited them. In re
Simmon Estate, 4S Misc. 484, 96 N. Y. S.

1103. In the absence of fraud an existing
legal obligation will sustain a promise to
pay an amount far in excess of its real
value. In re Bradbury, 105 App. Div. 250;.
93 N. Y. S. 418. The performance of services
in the expectation of being compensated is
a sufficient consideration for a note for an
amount in excess of the real value of the
services. Id. Lease in consideration of one
dollar and of "covenants and agreements
hereinafter contained" held supported by
sufficient consideration. Brewster v. Lanyon
Zinc Co. [C. C. A.] 140 F'. 801.

fee. Deepwater Council No. 40, Oi U. A. M.
V. Renick [W. Va.] 53 S E. 652. Services
actually rendered by attorneys in recovery
of land held not so little in proportion
to contract price as to render contract un-
enforceable in equity. Lipscomb v. Adams,
193 Mo. 530, 91 S. W. 1046.

87. Though not itself amounting to fraud.
Deepwater Council No. 40, O. U. A. M. v.
Renick [W. Va.] 53 S. E. 552.

88. A consideration of one dollar recited
in an oil lease as paid,* and which in fact
was paid, held a mere nominal consideration
and insufficient to support the contract.
Great Western Oil Co. v. Carpenter [Tex. Civ.
App.] 15 Tex. Ct. Rep. 970, 95 S. W. 57.

89. See 5 C. L. 683.
90. Where the consideration of a note was

the transfer of certain government conces-
sions, a forfeiture of such concessions by the
government, subsequent to the time for trans-
fer and tender thereof, does not make a
failure of consideration. McGue v. Rommel
[Cal.] 83 P. 1000: Pleas of want of, and
failure of, consideration, held improperly
stricken. Whitt v. Blount, 124 Ga. 671, 53
S. E. 205. Failure of consideration may be
pleaded to a suit based on a promissory
note under s«al, regardless of whether want
of consideration may be, Slaton v. Fowler,
124 Ga, 955. 53 S. E. 567. Provision in con-
tract for settlement of' estate that it should
be void if plaintiff ever made any further
claim against estate held not a dependent
condition or promise constituting the sole
consideration for the contract, which was
an entire one, so that its breach did not
constitute a failure of consideration pre-
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§ 3. Validity of contraci. A. General principles."'^—The validity of a writ-

ten contract is to be determined from the whole instrument.®'' Matters relating

to the contracts of domestic"^ and foreign corporations,"* aliens,"'' infants,"" and

married women,"^ and to usurious"* and gambling contracts,"" and contracts made
on -Sunday,^ are treated elsewhere.

(§3) B. Subject-matter or consideration.^—An agreement to enter into a

future contract is valid if the terms of the latter are fixed," but not otherwise.*

Contracts which involve the doing of a thing prohibited by statute under pen-

alty are generally held to be void, even though the statute does not expressly so pro-

vide.° Some courts, however, hold that the penalty imposed excludes all others and

that such contracts axe valid, unless it clearly appears that the legislature intended

otherwise."

venting a recovery on the contract. Gait v.

Prov.an [Iowa] 108 N. W. 760. Consideration
for note for subscription for endowment of

certain professorship in a university held not
to have failed by reason of consolidation
of university with another one under a new
name and in a different city, where there
was nothing in note to the contrary, and
professorship was continued in new institu-

tion under same name, real consideration be-
ing propagation of christian education. Cen-
tral University v. Walter's Bx'rs [Ky.] 90

S. W. 10&6. Where, pursuant to agreement,
plaintiff advertised whiskey for defendant by
a cOTtain name until notifle'd by defendant
to stop because the name had been previous-
ly adopted by another dealer, there was no
failure of consideration excusing defendant
from paying for advertising already done.
Lund V. Smith [Mass.] 77 N. B. 893. Where
a party agreed to release certain claims for

$300 and a certain farm when the title to
such farm should be cleared, which was not
done, there was such a failure of considera-
tion as to permit suit on the original claim.

Bull V. Payne [Or.] 84 P. 697. Where two
tracts of land were sold, fact that vendor's
title to largest tract failed did not render
notes given for entire purchase price totally
without consideration, or prevent relation of
vendor and vendee from arising. Williams
V. Finley [Tex.] 14 Tex. Ct. Rep. 762, 90 S.

W. 1067.
91. See 5 C. L. 684.

»2. Woodruff V. Woodruff [Ky.] 90 S. W.
2C6.

03. See Corporations, 5 C. L. 764.

n4. See Foreign Corporations, 5 C. L. 1470.
!>.•;. See Aliens, 7 C. L. 98.

!!«. See Infants, 6 C. L. 1.

07. See Husband and Wife, 5 C. L. 1731.
OS. See Usury, 6 C. L. 1774.
99. See Gambling Contracts, 5 C. L. 1571;

Lotteries, 6 C. L. 487.
1. See Sunday, 6 C. L. 1584.
3. See 5 C. L,. 684.

3. To execute bond for title. Kaplan v.
Whitworth [La.] 40 So. 723.

4. Agreement to execute bond for title
held void where rate of interest was not
fixed. Kaplan v. Whitworth [La.] 40 So.
723.

5. Contracts licid void: Contracts in
violation of Burns' Ann. St. 1901, § 2136, for-
bidding county commissioners or their ap-
pointees from being interested in any con-

tract for the construction of any work for
the township under penalty. Cheney v.
Unroe [Ind.] 77 N. E. 1041. Contract for
sale of liquor license In violation of statute
prohibiting transfer of licenses held void
as between the parties. Sawyer v. Sander-
son, 113 Mo. App. 233, 88 S. W. 151. One
cannot recover on contract for threshing
with steam threshing machine without fur-
nishing bond required by Rev. Pol. Code
§ 3145. Johnson v. Berry [S' D.] 104 N. W.
1114. Contracts of a foreign corporation,
which has failed to comply with regulations
prerequisite to doing business in the state,
held void. Booth & Co. v. Weigand, 28
Utah, 372, 79 P. 570. A contract by a non-
licensed physician to give medical treat-
ment. Deaton v. Lawson, 40 Wash. 486, 82
P. 879. Where the owner of a medical In-
stitution "was a nonlicensed physician and
employed a licensed physician "who had
notliing to do with charging or contracting,
a contract with the institution held a con-
tract with the owner. Id.; Urwan v. North-
western Nat. Life Ins. Co., 125 Wis. 349, 103
N. W. 1102. Contract in violation of Rev.
St. 1898, § 1955, prohibiting discrimination
as to amount of premiums betTveen persons
insured. Urwan v. Northwestern Nat. Lite
Ins. Co., 125 Wis. 349, 103 N. W. 1102.

6. The fact that an architect has not ob-
tained a certificate, as required by statute,
entitling him to practice within the state,
does not invalidate his contract for arch-
itectural services. Fitzhugh v. Mason [Cal.
App.] 83 P. 282. The Criminal Code (1
Starr & C. Ann. St. 1896, p. 1332, par. 368),
prohibiting the unauthorized assumption of
a corporate name for the purpose of solicit-
ing business, does not invalidate contracts
made by the violators tliereof but subjects
them only to the penalty therein prescribed.
People V. Rose, 219 111. 46, 76 N. E. 42. But
see People v. Board of Sup'rs, 122 111. App.
40. Failure of foreign corporation to com-
ply with Code 1899, c. 54, § 30, before doing
business in state, does not render its con-
tracts absolutely void, since statute does
not expressly so declare and imposes pen-
alty for violation. Thompson v. National
Mut. Bldg. & Loan Ass'n, 57 W. Va. 551, 50
S. E. 756. Whether a contract to do some-
thing prohibited by a Federal statute, which
does not expressly declare such contracts
void, is enforceable, depends upon the Fed-
eral construction of such statute. People
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A contract expressly declared by statute to be void cannot be validated by

subsequent ratification or by acts of the parties recognizing its existence.'

Definiteness and certainty of terms.^—In order to be enforceable the contract

must be reasonably definite and certain in its terms," or capable of being made so.^"

(§ 3) C. Mutuality-?-''--—As a general rule the obligations of the contract must

be mutual; that is, it must be capable of enforcement by either party against the

other.^'' The rule, however, does, not apply to contracts which have been executed

in whole or in part.^'

V. Board of Sup'rs, 122 lU. App. 40. Con-
tiaet of a county to furnish Its share of the

funds necessary to construct a joint bridge

Is enforceable, notwithstanding failure to

comply with section 9, Act of Congress,

March 3, 1899: Id.

7. A contract in violation of Civ. Code
aft. 1497, prohibiting donations of all one's

property, can acquire no validity either hy

lapse of time or by ratification, and the

action of the donor to annul it and to re-

cover his property is not barred by pre-

scription, contrary to Civ. Code art. 1497.

Aokerman v. Larner [La.] 40 So. 581.

8. See 5 C. L. 685.

9. Contracts held sufflclently dellnlte:

Agreement of corporation and certain of its

ofllcers to make a good cash payment of

between JlOO and ?200 on a debt, and to

furnish a note for balance indorsed by one

of such officers. Illinois Roofing & Supply

Co. v. Cribbs [Mich.] 12 Det. Leg. N. 901,

106 N. W. 274. Contract for the exchange

of plaintiff's business for stock of a cor-

poration to be organized by defendants and

requiring the latter to purchase certain

other stock from plaintiff in case of their

failure to perform. Electric Fireprooflng

Co. V. Smith, 99 N. T. S. 37. Provision ill

lease giving lessee preference right to pur-

chase property at any bona fide offer made
and acceptable to lessor by any responsible

party Gave lessee a valid option. Slaughter

V. Mallet Land & Cattle Co. [C. C. A.] 141 F.

282. Provision in fidelity bond requiring

"frequent audits and examinations" held

not so indefinite and insensible as to be

unintelligible and void. Sinclair & Co. v.

National Surety CoT [Iowa] 107 N. W. 184.

Bid" for construction of building, taken m
connection with plans and specifications,

held sufficiently definite and complete to

form basis of contract. Cameron v. Booth

& Co. [Minn.] 108 N. W. 514. Contract to

convey land, provided grantee would aban-

don purpose of going to Cuba and remain

in certain city and induce her husband to

do so, held supported by sufficiently defi-

nite consideration, grantee being required

'to remain a reasonable time, having in view

the nature of the contract. White v. Poole

[N H.] 62 A. 494. A valid contract may be

made determinable upon a contingency or

event although its happening depends

wholly upon an act to be done hy one

of the parties. Agreement to deliver cattle

on certain day or within a few days there-

after on day to be designated by buyer,

held
'

not void for indefiniteness. Bell v.

Hatfield [Ky.] 89 S. W. 544. A contract to

pay for services or boarding may be bind-

ing though the amount is not fixed. If the

sum Is not expressed It will be 'implied to
be the value. Shadle's Estate, 30 Pa. Super.
Ct. 151. Agreement between two brothers
under which one of them took their father
into his family and the other agreed to
"stand my share of the expense" of main-
tenance held valid, though the amount to
be paid waa not fixed at any definite sum.
Comptoh's Estate, 30 Pa. Super. Ct. 605.

Contracts held void for uncertainty:
Deed of personalty, where description of
property sold is so general that it cannot
be distinguished from the general mass of
articles of a similar nature. Ferguson v.

McCowan, 124 Ga. 669, 52 S. E. 886. A paper
requesting plaintiff to deliver 60 days' use
of a horse, cart and driver, at J3.50 per day,
"as directed," did not constitute a contract
where no directions had ever been given
before its revocation by the signer. Durkin
V. New York, 96 N. Y. S. 1059. An agree-
ment to execute a bond for title, imposing
no obligation upon the other party but
which failed to fix the rate of interest, held
not enforceable as a unilateral contract.
Kaplan v. Whitworth [La.] 40 So. 723. An
acceptance of an indefinite offer does not
create a contract. An order of "Belt buck-
les or pins from 15 cents to $2.00 each,
charms and lockets from 15 cents to ?2.50
each," etc., not specifying the quantity,
quality, or price of anything, except that
the entire order is to amount to a certain
sum, is too indefinite. Price v. Atkinson
[Mo. App.] 94 S. W. 816. An acceptance of
such order and selection of goods by the
offeree dot s not render the contract definite.

Id.

10. An assignment of commissions not
yet ascertained is not void because no par-
ticular amount is specified where the meth-
od of ascertainment is clear. Bank of Yolo
V. Bank of Woodland [Cal. App.] 86 P. 820.

Contract for sale of "a certain lot of tim-
ber situate on Rhodes Branch, about three
miles from Williamsburg" held not void for
vagijeness, the parties having effectuated it

by the delivery and acceptance of a large
quantity of timber. Bradford v. Huffman
[Ky.] 88 S. W. 1057. A contract is suftl-

ciently definite and certain if the amount of
work to be done or goods to be furnished
is to be regulated by the wants of an es-
tablished business. Contract whereby com-
mon carrier agreed to pay for handling all

its business at a specified point at specified
lates. Eastern R. Co. v. Tuteur [Wis.] 105
N. W. 1067.

11. See 5 C. L. 686.

12. See, also, § 2, ante. Mutual Promises.
Where a contract is optional on one side and
not mutual, it is not binding for want of a
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sufficient consiaeratlon. Emerson v. Pacific

Coast & Norway Packing Co. [Minn.] 104

N. W. D73. Where tlie consideration for the
promise of one party is the promise of the

other, there must be absolute mutuality of

engagement, so that each party has the
right to hold the other to a positive agree-
ment. Both must be bound or neither will

be, Smolceless Fuel Co. v. Beaton [Va.] 52

S E. 829. An executory contract in which
the promises are all on one side Is unilateral

and unenforceable. Eastern R. Co. v. Tu-
teur [Wis.] 105 N. W. 1067.

Contractfs held ntntnal: A contract for
the sale of real estate reciting the receipt

of ?500, deed to be delivered within 30 days,

at which time the remaining purchase mon-
ey was to be paid or a mortgage given
therefor, the (500 to be forfeited It pur-
chaser failed. Winch v. Edmunds [Colo.]

83 P. 632. Contract whereby owner of land
consented to change of location of railroad
across It, and agreed to convey additional
land for right of way on' payment of spec-

ified sum per acre, subject to same condi-
tions as to fencing, etc., as were contained
in original deed. Detroit United R. Co. v.

Smith [Mich.] 13 Det. Leg. N. 228, 107 N. W.
922. Contract for the sale of corporate
stoclt to be paid for out of dividends and
earnings and from other sources at option
of buyer. White v. Cooper Co., 7 Ohio C. i

C. (N. S.) 114. Contract leasing mineral
|

lands which unconditionally obligates the
j

lessee to sink a well within a specific time,
j

Great Western Oil Co. v. Carpenter [Tex.

Civ. App.] 15 Tex. Ct. Rep. 970, 95 S. W. 67.

Immaterial that failure to sink the well
gives the lessor the option of canceling the

lease unless the lessee elects to pay an an-
nual rent. Id. Also immaterial that the
thing to be done is of such a nature that
specific performance can be invoked or dam^
ages for breach ascertained. Id. A con-

tract by which plaintiffs agreed to print,

bind, and deliver to defendants the current
volumes of Texas Reports, and defendants
In consideration thereof, promised to pay
plaintiffs certain amounts at stated times.

Jones & Co. v. Gammel-Statesman Pub. Co.

[Tex. Civ. App.] 94 S. W. 191. Contract re-

citing that defendant had sold to plaintiff

1,000 to 1,500 tons bf coal at a certain price

to be shipped as ordered between specified

dates, seller being bound to deliver and
buyer to receive coal or pay the price there-

for. Smokeless Fuel Co. v. Seaton [Va.] 52

S. B. 829. Contract whereby jobber agreed
to sell only, goods of a certain manufacturer
and thus build up a market, the manufac-
turer to furnish all that he needed, though
.iobber did not agree to take any definite
amount. Federal Iron & Brass Bed Co. v.

Hook [Wash.] 85 P. 418. Contract whereby
defendant agreed to do all common carrier's
freight handling at certain te'rminal, and
latter agreed to pay therefor at certain
rates at fixed intervals, and. gave defendant
a right to a renewal of the contract If his
performance was satisfactory, a promise on
the carrier's part to furnish freight being
implied. Eastern R. Co. v. Tuteur [Wis.]
105 N. W. 1067. Statement In preamble of

bond given to secure performance that de-
fendant had contracted to handle the freight

which plaintiff "requests him to handle,"

held not to show that plaintifl; was not

obligated to furnish frelglit, but to refer to
contingency that certain lake carriers might
elect to handle freight themselves as they
had a right to do. Id. Contract whereby
officers of a corporation agreed that if

plaintiff would accept its bonds in part pay-
ment of purchase price of machinery sold
to it they would purchase them at par at
any time within six months, plaintiff's con-
sent to sell the bonds being presumed. Erie
City Iron Works v. Thomas, 139 F. 995.
Oil and gas lease resting upon executed and
valid consideration, viz., one dollar, the
receipt of which w^as acknowledged, held
not wanting In mutuality because reserving
to lessee the option to terminate it with-
out giving similar option to lessor. Brew-
ster v. Lanyon Zinc Co. [C. C. A.] 140 F. 801.
Contracts held lacking In mntnalltr: A

contract by a married woman during her
husband's life to convey, on request, land
owned by the husband, though the hus-
band's will gave her an estate In the land.
Sayer v. Humphrey, 216 111. 426, 75 N. E. 170.
Contract binding one party to buy but not
obligating the other to sell. Joseph Sohlitz
Brewing Co. v. Komp, 118 111. App. 566. An
agreement whereby one of the parties binds
himself to make to the other a bond for
title, but the language of which imposes no
obligation upon the other party. Kaplan
V. Whitworth [La.J 40 So. 723. Contract ob-
ligating client to sell interest in land to
attorneys, but not obligating latter to pur-
chase. Lipscomb v. Adams, 193 Mo. 530, 91
S. Yf. 1046. Contract under which one is to
cut and deliver logs at a specific price, but
which does not bind him to cut any definite
amount and leaves him free to cease cut-
ting at any time. Campbell v. American
Handle Co. [Mo. App.] 94 S. W. 815. A pa-
per merely asking plaintiff to deliver a
horse and driver did not impose any obli-
gation on plaintiff and was unilateral and
devoid of consideration. Durkin v. New
York, 96 N. T. S. 1059. Provision in con-
tract for sale of cotton that seller would
take cotton off of buyer's hands on day of
delivery at market price. Rankin v. Mitch-
em [N. C] 53 S. E. 864. An agreement by
the own.er of a ground rent to reduce the
rate of rent in consideration that the ten-
ant should permit the ground rent to re-
main upon the property, where no term 'was
agreed upon during which the rent was to
remain. Fidelity Trust Co. v. Carson, 28
Pa. Super. Ct. 418. An order to ship trees,
containing no agreements on plaintiff's part,
held not a contract, though called such and
stating that it was not subject to counter-
mand, and the same could be countermand-
ed before accepted. Mayo v. Koller, 28 Pa.
Super. Ct. 91. Provision in contract for the
publication of current law reports tha{
plaintiffs further agreed to print, bind, fin-
ish, and make electrotype plates for such
back numbers of the reports as defendants
'might direct," on the same basis as the
current volumes, when the conditions were
^he same. Jones & Co. v. Gammel-States-
raan Pub. Co. [Tex. Civ. App.] 94 S. W. 191.
Contract whereby plaintiff agreed to pre-
pare designs and advertising matter for de-
fendant, and defendant agreed that, it he
approved such designs, approval was to con-
stitute an order for work in certain speci-
fied quantities and at speclfledi prices, un-
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(§ 3) D. Public policy in general}*'—^A contraxjt belonging to a class repro-

bated by public policy will be declared illegal, though no actual injury may have

resulted to the public in the particular instance, the test being the evil tendency of

the contract and not its actual result.^" The presumption is that a party is not re-

stricted by public policy in contracting with respect to a particular matter." There
is no public policy or public interest to which courts may give precedence over a

valid statute.^^

A eontraxit valid elsewhere will not be enforced if condemned by positive law or

inconsistent with the public policy of the state, the aid of whose tribunals is in-

voked for the purpose of giving it effect.^* IsTeither will the courts of a state en-

force a contract of sale made in another state, and valid where made, if the purpose

of both parties was to violate the laws of the forum, and the vendor has done some
act in furtherance of such purpose.^'

Agreements between holders of lottery tickets to divide their winnings,"" a

contract whereby the prosecution or abandonment of proceedings for the appoint-

ment of a guardian for an alleged incompetent is made a source of profit to the per-

son instituting them,"^ contracts necessarily tending to require, agents to serve two

principals of antagonistic interests,"" or prohibiting a common carrier from trans-

porting a particular class of goods except for a designated person,"' or giving di-

less he should exercise his privilege of In-

creasing or decreasing said quantities at a
proportional increase or decrease of price,

held unilateral ard not binding on defend-
ant until he approved designs. American
Fine Art Co. v. Simon [C. C. A.] 140 F. 529.

13. Where a lessor agrees to give his
written consent to an assignment of the
lease if the lessee finds an acceptable ten-
ant, money and time spent in securing such
a tenant Imports a mutuality which relates
back to beginning. Underwood Typewriter
Co. V. Century Realty Co. [Mo. App.] 94 M.

W. 787. "Where defendant agreed to sell,

such quantity of 10,000 sets of wheels as
plaintiff might need, the minimum quantity
to be 5,000 sets, each order given defendant
above the minimum quantity constituted ani

a,cceptance pro tanto so as to render defend-
ant liable for failure to deliver. Conners-
vllle Wagon Co, v. McFarlan Carriage Co.
[Ind.] 6 N. E. 294. Written contract signed
by both parties whereby defendant ap-
pointed plaintiffs Its exclusive agents for a
definite term to sell a certain per cent of
Its pack of fish at an agreed commission,
and plaintiffs obligated themselves to use'

their best efforts to sell the same, in pursu-
ance of which they performed services and
Incurred expenses. Emerson v. Pacific Coast
& N. Packing Co. [Minn.] 104 N. W. 573.

Contract for the sale of corporate stock,'

to be paid for out of dividends and earnings,
and from other sources at option of buyer,
held to shov7 an executed contract, and it

could not Jbe rescinded at the option of one
of the parties without the other's consent.
White v. Cooper Co., 7 Ohio C. C. (N. S.) 114.

14. See 5 C. L. 6S8.

15. Edwards v. Goldsboro [N. C.I 53 S. B.
652. Tiie legality of the contract is to be
determined from Its charadter and not by
what the parties do or attempt to do In

carrying it out. Instruction that, before
Jury could find contract void as against
public policy as intended to deceive peopje

1

into buying inferior coal, there must be
evidence that such was the object of mak-
ing the contract, and that there was some
effort to carry out the fraud, held erroneo-us.
Luhrig Coal Co. v. Jones & Adams Co. [C.

C. A,] 141 F. 617.
16. 'Presumption is that a mortgagor may

mortgage the rents accruing during the
period of redemption. Schaeppl v. Barthol-
omae, 118 111. App. 316.

17. Enforcement of contract whereby
railroad has located general offices, etc., in
certain city in consideration of receiving
lands, etc., from city and citizens, not con-
trary to public policy, in view of Rev. St.

1895, art. 4367, requiring railroad to keep
and maintain shops, etc., at place where it

lias contracted to keep them for a valuable
consideration received. City of Tyler v. St.

Louis S. W. R. Co. [Tex.] 14 Tex. Ct. Rep.
839, 91 S. W. 1.

IS, 19. See Conflict of Laws, 5 C. L. 610.

20. In view of statute condemning lot-
teries and forbidding sale of lottery tickets.
Crutohfield v. Rambo [Tex. Civ. App.] 86 S.,

W. 950. Even if 'parties be regarded as
partners, court will not. decree an account-
ing between them. Id.

21. The dismissal by a child of proceed-
ings instituted by her for the appointment
of a guardian for her mother, on tlie ground
of the incompetency of the latter, is not a
valid consideration for a promise made by
the mother to such child. Simmons v. Kel-
sey [Neb.] 107 N. W. 122.

32. Employment by firm of contractors
doing work for railroad company of latter's
engineer held not contrary to public policy,
it appearing that the work which he was
employed to do and did do was not in con-
flict with his work for and duty to the coni-
pany, and that no effort was niade to con-
ceal his employment from the company and
that it knew of it. Condon v. Callahan, 115
Tenn. 285, 89 S. W. 400.

23. Agreement by partnership, on obtain-
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rectors of a corporation a part of the profits of contracts awarded by them for the

corporation,^* or necessarily contemplating that the directors of a corporation to be

formed will be deprived of the judgment and discretion in matters coming withiii

the scope of their duty,^^ or delegating corporate powers,^* or tending to deceive the

public and minority stockholders as to the value of corporate stock,^' or to otherwise-

deprive them of their rights/* or against the policy and spirit of particular statutes,-"

or involving the use of public money for private purposes/" or for collusive bidding

on private works and for a division of the profits/^ have been held void as contrary

to public policy. Contracts which have a tendency to destroy free competition in

the bidding at judicial sales are contrary to public policy when they are made for

that purpose/^ but this rule is limited and controlled by the facts of the particular

case, and the contract is valid if the rights of the beneficiaries of the sale are not

trespassed upon by an unlawful conspiracy which has the effect, or tends to have the

effect, of permitting the acquisition of the property below its market value.'' A
contract between a debtor and one to whom he conveys property in trust for creditors,

which tenders to the trustee an inducement to injure the rights of the creditors, is

void.'* By statute in Louisiana, a contract whereby one gives away his property

without reserving enough for his own subsistence, subject to the condition or charge

Ing right of way for railroad, to ship no
bark over such road, except to him, unless
he refused to pay the market price therefor,

held invalid where it appeared that he knew
when contract was made that road was to

operate as a common carrier, even though
there was no agreement that it was to be
so operated. Merriman v. Cover, 104 Va.
428, 51 S. B. 817.

24. Contract whereby defendant, who
had entered into contract with railroad com-
pany to construct road for a certain per
cent of the cost, agreed to pay Ave out of

the seven directors of the company two-
thirds of such per cent. Stanton v. Sturgis,

140 P. 789.

25. Agreement by defendants to organize
a corporation and that a part of its stock
should be transferred to plaintiff, and the

balance distributed in a certain manner,
held not invalid as depriving the board of

directors of a voice as to the propriety of
the transaction. Electric Pireprooflng Co.

v. Smith, 99 N. T. S. 37.

36. Contract whereby partnership was
to cause or procure a corporation to pur-
chase certain properties and to issue its

bonds and stock therefor, etc., held not void
as against public policy as empowering
plaintiff to sell charter of a corporation and
delegating corporate powers to partnership,
it not appearing that rights of third persons
would be injuriously affected, or that the
use of illegal means was contemplated.
Borland v. Prlndle, Weeden & Co., 144 F.
713.

27. Contract whereby a bank advanced
money for the purchase, by a corporation,
of its own stock, so as to deceive the pub-
lic as to its value, held void as against pub-
lic policy, and the bank could not recover
the money. Maryland Trust Co. v. National
Mechanics' Bank, 102 Md. 608, 63 A. 70.

28. Contract whereby , defendants agreed
to purchase all the stock; of a private cor-
poration, the shares to remain in escrow for

15 months until payment was made, de-

fendants to take possession of the manage-
ment of the company and operate the prop-
erty in the meantime, held not contrary to

public policy, there being no question of the
rights of minority stockholders and no third
persons being injuriously affected. Borland
V. Prindle, Weeden & Co., 144 P. 713.

29. A contract by a homesteader to con-
vey the homestead as soon as he acquired
title from the government is illegal and
void as against the policy and spirit of the
homestead law. Jackson v. Baker [Or.] 85
P. 512.

SO. By a city to donate money to a cor-
poration if it w^ould maintain a factory
there. No recovery on the corporation
bond. Collier Shovel & Stamping Co. v.

Washington [Ind. App.] 76 N. B. 122.

Though in fact it has no bad effect. Bol-
ton v. Amsler, 95 N. T. S. 481, 482.

31. A contract whereby two firms agreed
to create a false impression of competitive
bidding for dredging contract, the successful
bidder to divide profits with tlie other.

Pittsburgh Dredging & Const. Co. v. Monon-
gahela & W. Dredging Co., 139 P. 780.

32. Mallon v. Buster fKy.] 89 S. W. 257.

33. Agreement between bidders, who
each wished to buy but a part of the tract

offered, after bidding up the price above
the actual value of the property, to stop
bidding against each other and buy the land
together,, each taking the part he desired,

held valid. Mallon v. Buster [Ky.] 89 S. W.
257. An agreement between several per-
sons, whereby one agrees to buy in prop-
erty at a foreclosure sale for the benefit of

all, is not ag.xinst public policy unless en-
tered into for the purpose of stifling com-
petitive bids. Starkweather v. Jenner, 27

App. D. C. 348. Will not be presumed for

the purpose of destroying competition. Id.

34. Haswell v. Blake [Tex. Civ. App.] 14

Tex. Ct. Rep. 394, 90 S. W. 1125. Any con-
tract whereby a trustee for the benefit of
creditors is placed under direct inducement
to violate the trust and confidence which
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that the donee shall thereafter maintain him, is void."'* An agreement to use one's

influence to induce a person negotiating for the purchase of real estate to complete

the purchase/® a provision in the constitution of a mutual benefit society that no

will shall" be permitted to control the appointment or distribution of, or rights of

any person to, any benefit payable by the order,"' a contract between stockholders to

vote as a unit for the purpose of controlling the management of a corporation,*' a

contract to pay experts for services rendered in familiarizing themselves with certain

properties and their values so as to be able to testify in a pending case,"° an agree-

ment between the parties to a suit for the infringement of a patent as to terms of

settlement in case the patent is sustained by the court,*" contracts between individu-

als having for their direct object the acquisition of public lands in a lawful man-

ner,*^ and contracts to employ only imion labor,*^ have been held to be valid. A
contract is not invalid because not to be performed until after the death of the

promisor.*"

Contracts to submit disputed questions to the arbitrament of persons or tri-

bunals other than the regularly organized courts are generally held to be valid and

enforceable,** though they are made void by statute in some states if the award is

to be final.*° Such provisions are generally found in building contracts,*" or con-

tracts of insurance,*' and reference should be had to the topics dealing with those

subjects.

There is a conflict of authority as to the validity of provisions limiting the

time within which an action may be brought on the contract. Some courts hold

they are authorized to repose in him, and
which places him under wrongful Influence

and offers to him a temptation which may
Injuriously affect the rights of creditors.

Agreement between solvent debtor and one

to whom he conveys property in trust for

creditors that trustee will settle indebted-

ness as cheaply as he can and give debtor

the benefit of the discounts. Id.

35. Civ. Code art. 1497. Ackerman v.

Lamer [La.] 40 So. 581. A manual gift,

omnium bonorum, on condition that the

donee maintain the donor, will be dealt

with as an onerous donation, and not as a
comjnutative contract. Id.

36. Plaintiff could recover compensation.

Fitzsimmons v. Hand, 27 Pa. Super. Ct. 598.

Whether such agreement had been made
was for the jury and its finding was con-

clusive on appeal, Id.

37. Thomas v. Covert, 126 Wis. 593, 105

N. W. 922.

38. Is eftforoeable so long as the parties

retain their original interest and no other

rights Intervene. Gray v. Bloomington &
N. K. Co., 120 111. App. 159.

39. Does not tend to prevent or obstruct

public justice. Lincoln Mountain Gold Min.

Co. v. Williams [Colo.] 85 P. 844.

40. Prior agreement by which parties to

suit for infringement of patent mutually
agree upon terms of settlement on condi-

tion that the patent is sustained by the

court cannot operate to deprive court of

equity of jurisdiction to hear and determine

suit for injunction and for damages for In-

fringement. Victor Talking Mach. Co. v.

American Graphophone Co., 140 F. 860.

41. Fact that parties contract in regard

to land which they suppose belongs to the

vendor, but which in fact belongs to state,

does not vitiate contract. Williams v. E-in-

lev [Tex.] 14 Tex. Ct. Rep. 762, 90 S. W.
1087.

43. A contract requiring w^ork to be done
by union laborers is not void as a matter of
law. Court will not take judicial notice of
principles binding those belonging to a la-
bor union. Plea that plaintiff failed to use
such laborers not demurrable. Birmingham
Paint & Roofing Co. v. Crampton [Ala.] 39
So. 1020. Contract whereby an employer
agrees not to employ persons who are not
members of a certain labor union and to
abide by the rules of the union. Note given
as collateral, held enforceable. Jacobs v.
Cohen, 183 N. T. 207, 76 N. B. 5, rvg. 99 App.
Div. 481, 90 N. T. S. 854.

43. An agreement to establish a scholar-
ship at one's death in consideration of prom-
ise of $1,000 at such time. Buchtel College
V. Chamberlin [Cal. App.] 84 P. 1000. An
agreement by a father to hold and invest
for the benefit of his children a part of the
income from a life estate owned by him
in consideration of a conveyance of land by
the children, to his second wife, created a
continuing trust from its date and was not
objectionable as not taking effect until aft-
er the death of the father. Case v. Collins
[Ind. App.] 76 N. E. 781.

44. . Complainants held bound bj' a board
of trade rule for the settlement of disputes
as to who was entitled to margins. Pacaud
V. Walte, 218 111. 138, 75 N. B. 779.

45. Under the provisions of section 3229,
Rev. St., a provision in a contract to submit
disputes arising thereunder to arbitration,
the award to be final, is void. Huber v. St.

Joseph's Hospital [Idaho] 83 P. 768.

46. See Building and Construction Con-
tracts, 7 C. L. 480.

47. See Insurance, 6 C. L. 69; Fraternal
Mutual Benefit Associations, 5 C. L. 1523.
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them invalid as attempts to vary the statute of limitations,*' while others hold them
to be valid if the limitation is reasonable.*" They are forbidden by statute in some
states.^"

Provisions requiring notice to be given of any claim for damages for breach
of contract as a condition precedent to the right to sue thereon are generally held
to be valid if reasonable." The matter is regulated by statute in some states.

''^

(§3) E. Limitations of liability.^^—Contracts between master and servant

relieving the former from liability for the negligent injury of the latter are void.='

So too, common carriers cannot by contract relieve themselves from liability for their

own negligence, though they may, for a valuable consideration, limit their common
law liability." Irrigation companies authorized to exercise the power of eminent
domain are quasi public corporations, and cannot limit their liability to the public

by contract.^'

(§3) F. Relating to marriage or divorce.^''—^Any agreement conditioned on
the obtainment of divorce, or intended or calculated to facilitate its obtainment,'*

48. A man may not by contract deprive
himself of the right to apply to the courts
for the protection of his person, property,
or liberty, in the manner or within the time
prescribed by public law. Contract limita-
tion In insurance policy held void. Grand
View Bldg. Ass'n v. Northern Assur. Co.
[Neb.] 102 N. W. 246.

49. See 5 C. L. 689, n. 64.

60. See 5 C. L. 689, n. 62.

61. A provision in a contract for trans-
mission of a telegram, requiring the pres-
entation of any claim for damages in writ-
lug within 60 days after the message was
filed. Is reasonable and valid. Thorp v.
Western Union Tel. Co. [Mo. App.] 94 S. W.
E54.

62. Provision In contract hiring brake-
man that railroad shall not be liable for
personal Injuries unless it is notifled there-
of within 30 days held in violation of Code
S 2071, providing that railroads shall . be
liable for damages sustained by employes
and others in consequence of negligence,
etc., of agents or other employes, and that
no contract restricting such liability shall
be legal. Mumford v. Chicago, etc., R. Co.,
128 Iowa, 685, 104 N. W. 1135. By statute
In Texas, no stipulation in any contract
requiring notice to be given of any claim
for damages as a condition precedent to
the right to sue thereon Is valid unless it

Is reasonable, and any stipulation fixing the
time within which such notice shall be given
at a less period than ninety days is void.
Rev. St. 1895, art. 3379. Chicago, etc., R.
Co. V. Thompson [Tex. Civ. App.] 15 Tex. Ct.
Rep. 229, 93 S. W. 702. Such stipulations
refer to the remedy and will be enforced
only when shown to be reasonable, and not
violative of the statute, regardless of the
law of the place where the contract was
made. Chicago, etc., R. Co. v. Thompson
[Tex. Civ. App.] 15 Tex. Ct. Rep. 229, 93 S.
^^'. 702. Provisions in contract for ship-
ment of live stock requiring giving notice of
damages, to file claim therefor, etc., held so
Interdependent as to be Inseparable, and as
a whole to be unreasonable and void. Pe-
cos, etc., K. Co. V. Evans -Snider-Buel Co.
[Tex. Civ. App.] 1'5 Tex. Ct. Rep. 199, 93 S.

"W. 1024.

53. See 5 C. L. 690.

54. See Master and Servant, 6 C L. 521.

55. See Carriers, 7 C. L. 522. Code §

2071, making railrocds liable for injuries
to employes, €tc., due to negligence of other
employes, and providing- that no contract
limitation of such liability shall be valid,
is not unconstitutional as interfering with
the right to contract. Mumford v. Chicago,
etc., R. Co., 128 Iowa, 685, 104 N. W. 1135.

56. Colorado Canal Co. v. McParland
[Tex. Civ. App.] 15 Tex. Ct. Rep. 848, 94 S.
W. 400.

57. See 5 C. L. 690.

58. Barngrover v. Pettigrew, 12S Iowa,
533, 104 N. W. 904. Contract between hus-
band, whose wife was suing for divorce, and
attorney and detective, whereby in consid-
eration of a specified sura the latter were to
procure evidence and secure a divorce for
the husband. Id. Agreement whereby wife
gave husband note executed by third party
to Induce him not to interpose a defense to
her suit for divorce, Johnson v. Johnson's
Committee [Ky.] 90 S. W. 964. An agree-
ment by a wife to compensate an attorney
for services in an action by her against her
husband for separation by giving the attor-
ney a percentage of what she may recover
for her support and maintenance. In re
Brackett, 99 N. T. S. 802. The fact that a
separation agreement makes provision for
the contingency of a possible future divorce
does not of itself make it unlawful, pro-
vided no premium is placed upon the pro-
curing of such divorce. Trust Co. v. Nash,
98 N. Y. S. 734. Separation agreement to pay
the wife a certain sum per month, so long
as she did not remarry, to continue though
the wife should obtain an absolute divorce
provided she was not awarded more than
?150 per month alimony terminable on re-
marriage, held valid. Trust Co. v. Nash, 98
N. Y. S. 734. A husband who, by written
agreement, receives $4,000 from his wife,
and agrees that she may take the children,
leave and obtain a divorce at her pleasure,
cannot maintain an action against those
whom he charges with carrying out said
agreement and procuring such divorce.
MacBride v. Gould, 3 Ohio N. P. (N. S.) 469.
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or tending to procure a separation, of husband and wife, are void/" but a contract

by the husband looking to the support of the wife after separation is valid."*

(§3) 0. Contracts tending to promote immorality"^ are void."'

(§3) H. Litigious agreements."^—Contracts tending to prevent the settle-

ment of eases are void."^ Stipulations for attorney's fees for foreclosure of a

mortgage are valid but will be enforced only to reimburse the creditor.'" The valid-

ity of contracts making the fees of attorneys contingent on the successful outcomei

of litigation is treated elsewhere.""

(§3) I. Compounding offenses."''—Contracts having for their object the com-

pounding of felonies, or the stifling of public prosecutions of any kind, axe void."*

(§3) J. Interfering with public service."^—Agreemients which tend to in-

jure the public service are opposed to the policy of the law and will not be en-

forced.'" Thus, contracts to use one's influence to secure the election or appoint-

ment of a person to a public office,'^ or tending to restrain or control the unbiased

judgment of public officers,'^ or imposing upon them duties inconsistent with those

5». Antenuptial agreement attempting to

fix the husband's liability for alimony In

case of separa'tion. Watson v. Watson
[Ind. App.] 77 N. B. 355. Contract between
husband and wife, who were living apart,

whereby former agreed that, in consider-
ation of wife's dismissing a suit for di-

vorce and alimony previously Instituted

against him, and for purpose of settling

difficulties between them. If she should at

any time thereafter leave him, or be un-
able to liv^ with him for any good cause,

she should receive out of his estate a spec-
ified sum per month in full discharge of her
contingent right of dower, and in full for

her support, and that of her minor chil-

dren, held valid, particularly since code
allowed action for alimony without a suit

for divorce, and grounds of separation were
sufficient to warrant allowance Independent
of the contract, and the amount fixed by the
contract was no greater than would be al-

lowed If there had been no contract. Wood-
ruff V. Woodruff [Ky.] 90 S. W. 266.

60. Where separation has actually talcen

lilace, an agreement thereafter made be-

tween a husband and a wife whereby the
former engages to pay the latter a certa.in

sum for the maintenance of herself and
children. EfEray v. Effray, 110 App. Div.

545, 97 N. T. S. 286. Contract between hus-
band and wife pending a divorce suit, pro-
viding that the husband shall pay a weekly
sum for support of their child in consider-

ation that she release certain claims, and
which contract Is not to affect their right

to a divorce. Ward v. Goodrich [Colo.] 82

P. 701.

61. See 5 C. L. 691.

62. See Hammon on Contracts, % 226, p
389

63. See 5 C. L. 691.

64. See, also. Champerty and Maintenance,
7 C. Li. 521. Contract prohibiting client

from settling or compromising claim with-

out the attorney's consent, held void. Pap-
ineau v. White, 117 111. App. 51. Provision

that client should not settle or dismiss the

case prior to the renditign of judgment
when the attorney's lien attaches, held void.

Jackson V. Stearns [Or.] 84 P. 798. Whether
an agreement between an attorney and his

7 Curr. Law—50.

client that the latter will not compromI?!e
without the consent of the former is valid
depends on the circumstances of each par-
ticular case. Provision in contract where-
by attorneys were to have half the land
for services in suit to recover it, held valid.
Lipscomb V. Adams, 193 Mo. 530, 91 S. W.
1046.

65. In mortgages and other securities.
Scott V. Cart, 24 Pa. Super. Ct. 460.

66. See Attorneys and Counselors, 7 C.
L. 319.

67. See 6 C. L. 691.
68. A mortgage is not invalidated be-

cause given to stop a threatened criminal
prosecution of the mortgagor's husband
where it is not shown that the mortgagee
or his counsel agreed to abandon or sup-
press the prosecution if the mortgage was
given. Moyer v. Dodson, 212 Pa, 344, 61
A. 937. Check given in pursuance of con-
tract not to prosecute maker's son, held
void. McNeese v. Carver [Tex. Civ. App.] 13
Tex. Ct. Rep. 820, 89 S. W. 430. Request
to charge held sufficient to require presenta-
tion of issue as to whether agreement to
dismiss criminal prosecution was part 6f
consideration. Id. Where a member of a
building association, at the solicitation of
other members of the association and acting
in common with them, cancels the credit
which he has in the association with the
direction that the amount thereof be used
to make good the shortage of the secretary
of the association, he cannot thereafter
maintain a suit to set aside the cancellation
of his credit on the ground that the contract
which he thereby entered into v/as illegal
because compounding a felony. Richter v.
Phoenix Bldg. & Loan Co., 7 Ohio C. C. (N.
S.) 360. Agreements to pay for the return
of strolen property are valid, provided they
do not compound a felony. Plaintiff could
recover from the owner an amount advanced
in order to obtain a watch believed to have
been stolen. Schtrm v. Wleman [Md.] 63 A.
1056.

69. See 5 C. L. 692.

70. 71. Schneider v. Local Union No. 60,
United Ass'n Journeymen Plumbers, etc. [La.]
40 So. 700.

73. Contract to locate public buildings
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which they owe to the public/^ or restricting competition by limiting bidders for

public service to those of a special class/* ba?e been held to be void. Lobbying

contracts are void/^ but contracts for the preparing and presenting of arguments to

legislative committees or other proper authority are not.'* An agreement by one of

several persons elected aldermen to take the short term in consideration of his being

elected president of the board is valid."

Contracts materially limiting the right of railroads to locate' and relocate their

stations as the necessities and convenience of the public may require,'^ or contracts

with officers of a railroad company, for their personal benefit, tending to induce

them to select a particular location for the road, are void,'" but a subscription con-

tract whereby one agrees to pay a railroad company a specified sum on condition

that it constructs its line to a given point within a given time, and locates and main-

tains a depot chere, is valid.*" An agreement by the proprietor of a hotel not to

perform a duty imposed on him by law is void.*^

near certain property in consideration ol
payments made by the owner thereof, par-

ticularly in view of Hevisal 1905, § 2916,

requiring- authorities of a town to make
such orders for disposition or use of its

property as the interest of the town may re-

quire. Edwards v. Goldsboro [N. C] 53 S. B.

652. It is against public policy that an
officer having- the power of appointment to

office should be deprived of his best judg-
ment by a contract previously, made or an
obligation previously assumed. Expulsion
of members from plumbers' union because,

as a board of examiners of plumbers, they
failed to appoint as inspector a member
recommended by the union, held unlawful.
Schneider v. Local Union No. 60, United Ass'n
Journeymen Plumbers, etc. [La.] 40 So. 700.

73. Plaintiff could not recover for labor
performed for defendant contractors in the
construction of a road while he was acting
as highway superintendent. Burns' Ann. St.

1901, § 2136. Cheney v. Unroe [Ind.] 77 N.

E. 1041. The question of actual prejudice

to the public is immaterial. Id.

74. Provision in contract with county
board for publication of its journal that

the printer's union label should be uged,

held void. People v. Edgcomb, 98 N. Y. S.

965.

75. A note supported by a consideration

of a loan of money to enable the promisor
to engage in "lobbying." Le Tourneux v.

Gilliss [Cal. App.] 82 P. 627. Immaterial that

the lobbying was not carried on in such a
manner as to constitute a crime under the
statute. Id. Contract for services in bring-
ing certain land to the attention of congress
as a suitable place for proposed building.
Hazelton v. Miller, 202 U. S. 71, 50 Law.
Ed. . Immaterial that the contract was
contingent upon the rendering of services
and that the services actually rendered were
leg-itimate. , Id. Where by contract a party
is to receive 26% of certain fees after de-
ducting clerk hire, expenditures for lobbying
services cannot be allowed. V^^aggaman v.
Earle, 25 App. D. C. 582.

76. Agreement for purely professional
services, such as collecting facts, preparing
and submitting to Indians and proper au-
thorities of the government arguments upon
the merits of the claims of those holding

Indian lands purchased from government
for a reduction, and upon the justice and
advisability of a reduction of purchase price
of such lands as may be necessary and prop-
er to secure such reduction is valid. Stroe-
mer v. Van Orsdel [Neb.] 107 N. W. 125.
Fact that agent or attorney, in carrying
out his agreement and as incidental thereto,
appears before committee of both houses
of congress and explains bill prepared by
secretary of the interior, authorizing him
to grant reduction in price of Indian lands,
does not render contract void, or preclude
his recovery of compensation fixed in con-
tract for his services. Id.

77. Five members of a board of aldermen
having been elected without designating
which of them was to fill a short term.
Hobbs V. Uppington [Ky.] 89 S. W. 128.

78. A note given in consideration that
a depot be located at a particular place Is
against public policy. Enid Right of Way
& Townsite Co. v. Lile [Okl.] 82 P. 810. Im-
material that it does not prohibit the locating
of other depots nearby. Id. Also immateri-
al that the note was not given to the rail-
road, but to' one supposed to have influence
in the selection of location. Id. Held that
equity would not enjoin prosecution of ac-
tion to eject railroad companies from right
of way for alleged breach of condition In
deed requiring it to stop certain trains on
ground tjiat condition was contrary to pub-
lic policy as being a burden on the public,
where it was not shown to be such a burden,
and company sought relief solely on ground
that It had not violated the condition. Gray
v. Chicago, etc., R. Co. [C. C. A.] 140 F. SXI.

79. A . note payable to a director or of-
ficer of a railroad for his personal benefit
conditioned that the road be built to a
certain city within a given time. McGuffln
v. Coyle [Okl.] 85 P. 954.

80. Piper v. Choctaw Northern Townsite
& Imp. Co. [Okl.] 85 P. 965.

81. Contract between two competing pro-
prietors of hotels in a town, whereby one
of them agreed to keep his hotel closed for
three years, reserving the right to rent the
same for offices and to roomers, and where-
by the other agreed to pay a specified sum
monthly to the former during the three
years, is In restraint of trade and illegal.
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(§3) K. Restraint of trade J^^—Contracts, whereby one, for a valuable con-

sideration, agrees not to engage in a particular business or trade for a limited time
and within a limited territory, are generally held to be valid if reasonable,'' the

test of reasonableness being whether the restraint imposed is such only as to afford

a fair protection to the interests of the promisee, and is not so laxge as to interfere

with the interests of the public,''* each case being considered in the light of its own
facts and circumstaaiees.*° The motive of the covenantee is immaterial.^" Statutes

since a hotel is a quasi public institution.
Clemons v. Meadows [Ky.] 94 S. W. 13.

82. See 5 C. J^. 693.
83. Tlie validity of such contracts de-

pends upon their reasonableness as between
the parties. Camors-McConnell Co. v. Mo-
Connell, 140 T. 412; Hartman v. Parks &
Sons Co., 145 P. 358. Are valid if reasonable
and designed merely to protect the good will
of the business. Turner v. Abbott [Tenn.l
94 S. W. 64. Where the restraint is limited
and there Is a valuable consideration to

support it, the contract is valid if the re-
straint is reasonable as between the parties
and not injurious to the public by reason
of its eifect upon trade. Merriman v. Cover,
104 Va. 428, 51 S. B. 817.

84. Agreement by partnership, on obtain-
ing- right of way for railroad from plaintiff,

to sliip no baric over such road except to
him, unless he refused to pay market price
therefor, held not invalid on its face, since
it did not appear that the road was to be
a common carrier. Merriman v. Cover, 104

Va. 428, 51 S. B. 817. Restraint wiU be
held valid where it appears to have been
for just and honest purpose, for protection- of
legitimate interests of party in whose favor
it is imposed, reasonable as between them,
and not specially injurious to the public.
Cottington v. Swan [Wis.] 107 N. W. 336.

85. Hence facts and circumstances, in so
far as they do not add to, vary, or other-
wise alter the -writing sued on, may be
proved, and hence may be averred in the
declaration, and when so averred may be
considered in determining the validity of the
contract pleaded on demurrer. Merriman v.

Cover, 104 Va. 428, 51 S. E. 817. Each case
is decided upon its own facts, the
test being -whether the contract is inimical
to the public interest. Over v. Byram Foun-
dry Co. [Ind. App.] 77 N. E. 302. The ques-
tion whether a given contract is In restraint
of trade depends as much upon the nature
of the business said to be restrained as upon
the elements of time and place. American
Brake Beam Co. v. Fungs [C. C. A.] 141 F.
923.
Contracts held valid: A contract provid-

ing that the licensee of a patent might
terminate his obligation to pay royalty upon
certain conditions, one of which was that he
should not use a similar machine in his busi-
ness until the patent expired. Warth v.

Lioewenstein, 121 111. App. 71'. Contract by
the vendor of a printing press not to sell

similar presses to others to be used in the
same way. New York Bank Note Co. v.

Kidder Press Mfg. Co. [Mass.] 78 N. B. 463.

An agreement, as incidental to the sale of
property, as a business, that the seller will
not enter into a competing business. Cam-
ors-McConnell Co. v. MoConnell, 140 F. 412.

Collateral agreement reciting sale of patent
and whereby inventor agreed not to become
connected with any company selling brake
beams in the U. S. for the life of the patent,
and giving him right to terminate such
agreement on repaying consideration, held
not unlawful as in restraint of trade or il-

legally restricting competition or creating
a monopoly, and hence inventor could re-
cover purchase price even if collateral agree-
ment was real consideration for sale.

American Brake Beam Co. v. Pungs [C. C. A.]
141 F. 923. The good will of a trade or
business of a partnership and its .beneficial
interests under an agreement not to engage
in a like business In the same community
may be assigned by retiring partner to the
one remaining in the business. Dissolution
of firm and transfer of business and good
will to one member held not to relieve de-
fendant from injunction restraining him
from violating contract not to engage in
similar business in same city so long as
firm continued in the business in certain
building. Markert & Co. v. Jefferson, 122 Ga.
471, 50 S. B. 398. An agreement by vendors
of a bank to quit the banking business and
to not start another bank in the same town
so long as plaintiff owned the bank sold,

held broken by one of the vendors sub-
scribing to stock in a new bank in the same
town and actively participating in the busi-
ness so as to render both the vendors liable.

Merica v. Burgett [Ind. App.] 75 N. E. 1083.
Contract for sale of business of insurance
agent providing that latter will not again
engage in same business in same to-wn.
Wolverton v. Bruce [Ind. T.] 89 S. W. 1018.
Where one leases storehouse for five years
and agrees not to engage in competing
business for that length of time, five years
period begins to run from date of contract.
Long v. O'Bryan [Ky.] 91 S. W. 659. Agree-
ment by vendor of lumber business not to
engage in such business within radius of 25

miles for 25 years. Broadbrooks v. Tolles,

99 N. Y. S. 996. Contract not to engage in

furniture business in certain city for three
years. Bradford v. Montgomery Furniture
Co., 115 Tenn. 610, 92 S. W. 1104. Good will

sold to defendants by plaintiffs and accom-
panying absolute contract not to engage
in furniture business held to be valuable
property rights -which were assignable, and
plaintiffs were not released from contract
because defendants subsequently made over
their entire business to a corporation in

which they became largely interested, par-
ticularly where they subsequently withdrew
from corporation and therea-fter conducted
their business as formerly. Id. A contract
by a dentist entering the employ of another
dentist that he would not enter into busi-

ness at the termination of his employment



788 CONTEACTS § 3K. 7 Cur. Law.

in some states make all such contracts void unless accompanied by a sale of the

good will of a business.*'

A contract to manufacture articles exclusively for one person for a limited

period/* and a contract by a corporation to buy all its raw material from, and to

sell all its finished product to, another corporation, have been held valid.*" Mutual
agreements of associates to be penalized for disobedience of rules to be made for

the prevention of strikes and for arbitration are valid as to a rule requiring the

a,ssoeiates to employ none who would not bind themselves to arbitrate."" So too,

an agreement between a builder's association and a bricklayer's union, whereby the

former agrees that its members will take contracts for mason work only where such

contracts include the installation of fireproofing, and that they will not sublet the

same but will use their own men for such installation, and whereby the bricklayers

agree that they will work only for those who comply with this agreement, is not

necessarily unlawful."^ The fact that the plaintiff is one of an association or com-

bination of corporations which constitutes a monopoly, and that its general business

is illegal as being in restraint of trade, cannot be invoked collaterally to affect in

any manner its independent contract obligations or rights."^ Contracts in violation

of the various anti-trust acts are made void by statute in some states."'

In order to render a contract void as tending to restrain iaterstate or interna-

tional trade, its enforcement must lead directly or necessarily to such result."*

Persons selling articles manufactured under trade secrets or by secret processes

of Vhich they are the sole owners may, by contract, reserve control of future trade

therein as to the prices of resale and the persons to whom they may be sold."'

In competition with his employer, although
the employe had not previously had any
business or good will in that place. Turner
V. Abbott [Tenn.] 94 S. W. 64. Contract
whereby defendant sold his livery business
and Its good will, and agreed not to engage
In that business in the village, either directly
or indirectly,- while purchasers, or either of
them, or their heirs, executors or admin-
istrators, should be engaged in such business
In said village. Cottington v. Swan [Wis.]-
107 N. W. 336.

Contrncts held voldi Contract whereby
one who contemplates engaging in a la'wful
business binds himself for a pecuniary con-
sideration not to do so, in favor of another
with whom he had no previous business
relations and who is about engaging In the
same business at the same place. Webb
Press Co. v. Blerce [La.] 41 So. 203. A
fortiori such contract Is unenforceable when
also violative of the law of the place where
made and is to be executed. Violative of
Oklahoma statute. Id.

86. The sale and transfer by a person
of his property and good will to another can-
not be repudiated on the ground that the
property was acquired by the purchaser for
the purpose of obtaining a monopoly and in
pursuance of an illegal combination in re-
straint of trade. Camors-McConnell Co. v.
McConnell, 140 P. 412. Remedy in such case
Is by a direct proceeding. Id.

87. Contract which violates Oklahoma
statute and which was made and was to
be executed in Oklahoma, held void by
Louisiana court. "Webb Press Co. v. Bierce
[La.] 41 So. 203.

SS. Over v. Byram B'oundry Co. [Ind. App.]
77 N. E. 302.

89. Heimbuecher v. Goff, Horner & Co.,
119 111. App. 373.

90. City Trust, Safe Deposit & Surety Co.
v. "Waldhauer, 47 Misc. 7, 96 N. T S. 222.

01. National Fireproofing Co. v. Mason
Builders' Ass'n, 145 P. 260. Not when enter-
ed into for the mutual advantage of the
parties to avoid strikes, etc., though it is If

the contract is a conspiracy for the pur-
pose of creating a monopoly or of prevent-
ing others from obtaining contracts and
employing workmen on the same terms and
to coerce those not parties to it. Id. Plain-
tiff held not entitled to preliminary Injunc-
tion, since questions presented depended up-
on existence or nonexistence of disputed
facts. Id.

92. Camors-McConnell Co. v. McConnell,
140 P. 412. Agreement not to engage In
fruit business held collateral to combina-
tion. Id.

93. See, also. Combinations and Monopo-
lies, 7 C. L. 661. An association of persons
engaged in buying and selling live stock for
others having a by-la^w prohibiting its mem-
bers from buying or selling for others with-
out charging at least a certain specified
commission being a trust under Laws 1897,
c. 265, p. 48, a contract to pay such com-
missions is void under the express provisions
of that act. State v. Wilson [Kan.] 84 P.
737.

94. Pact that trade might be Indirectly
affected is not sufficient. Camors-McConnell
Co. V. McConnell, 140 P. 412. Agreement not
to engage in fruit business In competition
with plaintiff held valid. Id. For full dis-
cussion of this question see Commerce, 7
C. L. 667.

95. The manufacturers of products made
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(§3) L. Effect of invalidity. ^'^—Neither a court of law nor a court of equity

will lend its aid to the enforcement of contracts which are illegal, immoral, or con-

trary to public poliey."'' If executory, neither party can enforce them"* or recovej*

damages for their breach.'" If executed in whole or in part and the parties are in

pari delicto, the court will generally leave them where it finds them.^ Some courts,

however, permit a party who has paid out money in pursuance of a void contract

to recover it if nothing further has been done torward execution.^ So too, money
paid imder a void contract may be recovered back where the contract itself is not

prohibited by law, but is void because not made or evidenced in the manner pre-

under trade secrets of which they are the ex-
- elusive owners may withhold thenx entirely
from sale, sell them on such terms as they
please, withhold them from one person while
selling them to others, or fix any price
In their sole and exclusive discretion. Con-

' tiact, ' serial number, and card system of
selling medicine held valid. Dr. Miles Medi-
cal Co. v.. Piatt, 142 F. 606. E'act that manu-
facturers have entered into unlawful con-

. spiracy or combination with others to main-
tain price of medicine manufactured, under
secret formula of which they are sole pro-
prietors is no defense to suit for an Injunc-
tion to restrain third person from Inducing
dealers to sell to him in violation of their
contracts witli manufacturers, since alleged
conspiracy is collateral to right sought to
be enforced. Id. System of contracts made

" by manufacturer of medicine under unpatent-
ed secret process, whereby goods are sold
to "wholesaler under an agreement not to
resell except to retailers designated by him
and at certain prices, and designated retail-
ers contract with him not to resell to cus-
tomers except at certain prices, held not
unlawful as in restraint of- trade, but a rea-
sonable provision for protection of manufac-
turer's trade. Hartman v. Park & Sons Co.,

145 F. 358.

0«. See 5 C. L. 695.

97. Pittsburgh Dredging & Const. Co. V.

Monongahela & W. Dredging Co., 139 F.
780. Contracts compounding a felony.
Richter v. Phoen.Ix Bldg. & Loan Co., 7 Ohio
C. C. (N. S.) 360. The law gives no action
to a party under an illegal contract, either
to enforce it directly or to recover back
money paid on it after It has been executed.
Edwards v. Goldsboro [N. C] 53 S. B. 662.

98. .Contract contrary to public policy.
Stanton v. Sturgis, 140 F. 789. Promise to
pay money under void contract not enforce-
able. Silander v. Gronna [N. D.] 108 N. W.
544.

99i Repudiation of invalid agreement to
execute a bond for title to land. Unilateral
and too indefinite. Kaplan v. Whitworth
[La.] ^ 40 So. 723. Contract void under
statute of frauds. Todd v. Bettlngen [Minn.]
107 N. W. 1049. Contract by husband to con-
vey homestead in, which wife does not. join.

Silander v. Gronna [N. D.] 108 N. W. 544.

1. Agreement whereby wife gave husband
a note executed by third party for money
loaned him by her, to Induce husband not
to interpose a, defense to her suit for di-

vorce, being void, the parties are left with
rights as fixed by law, and, under statute
fixing rights of divorced persons, held that
wife could recover note or the amount of

it. Johnson v. Johnson's Committee [Ky.]
90 S. W. 964. On contract for threshing
which is void because thresher has not given
bond required by Rev. Pol. Code § 3145,
where evidence did not show that other
party was aware of violation of statute,
though statute does not expressly provide
that contract shall be void, and though other
party accepted benefits of contract. .John-
son v. Berry [S. D.] 104 N. W. 1114. Where
money has been paid or goods delivered in
pursuance of a contract that is immoral, or
illegal, and the parties are in pari delicto,
the court will leave them where it finds
them. Plaintiff held not entitled to recov-
er payments made, in pursuance of an agree-
ment/ for use of card or license issued to
another person at another location and for
defendant's services In procuring police pro-
tection, they having been made as a part
t>f the illegal agreement while he was vio-
lating the law. Walthier v. VVeber [Mich.]
12 Det. Leg. N. 728, 105 N. W. 772.
To prevent the recovery back, of money
paid under an Illegal contract it is

not necessary that the Illegal contract
shall have been fully executed, but it

is sufficient if' there has been a partial ful-
fillment of the illegal undertaking by the
party from whom the money is sought to be
recovered (Edwards v. Goldsboro [N. C] 53
S. B. 652), and this is particularly true
where the latter cannot be put In statu
quo (Id.). Property owners held not en-
titled to recover sums paid by them to secure
location of two public buildings near their
property, where one was built and the other
was not. Id. "Where defendant agreed, for
a consideration paid, to deed his homestead
upon acquiring title from the government,
such contract is void and the parties in pari
delicto, so that the consideration cannot be
recovered. Jackson v. Balcer [Or.] 85 P. 512.

2. While the contract remains executory,
either party may rescind and recover back
money advanced under it. Money paid in con-
sideration of issuance of insurance policy
void because in conflict with statute pro-
hibiting discrimination between persons In-
sured. Urwan v. Northwestern Nat. Life
Ins. Co., 125 Wis. 349, 103 N. W. 1102. Where
an accounting Is allowed In cases where
an unlawful contract has been fully or par-
tially executed by one party, it is not based
on the contract but on a quantum meruit,
disaffirming the contract and holding the de-
fendant liable for benefits actually received.
White Star Line v. Star Line of Steamers
[Mich.] 12 Det. Leg. N. 586, 105 N. W. 135.

An agreement to render medical services by
one not a licensed physician is no considero-
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scribed, or where the contract is declared void by law as to one party in order to

protect the other against injustice and oppression.'

A party rendering services tinder an illegal contract cannot recover on a

quantum meruit where the services rendered are themselves illegal/ but may do so if

they are not.° So too, one may not reap the fruits of a contract expressly forbidden

by statute by invoking the doctrine of estoppel.®

If the contract is an entire one, the illegality of a part of it renders the whole

void.' If severable, the illegal portion may be rejected and the legal portion re-

tained and enforced.' So too, where an entire contract is voidable in part, it is

voidable as a whole.* The test of whether a demand connected with an illegal act

can be enfcweed is whether plaintiff requires any aid from the illegal demand to

establish his case.^" The fact that the proceeds of a note are used for an unlawful

tion for money paJd for such services, and
the money so paid may be recovered so long
as the contract remains executory. Deaton
V. Lawson, 40 Wash. 486, 82 P. 879.

3. trrwan v. Northwestern Nat. Life Ins.

Co., 125 Wis. 349, 103 N. W. 1102. Policy
holder held entitled to recover money paid
in consideration of issuance of policy void as
In conflict with statute prohibiting discrimi-
nation. Id.

4. As where services have for their object
the procuring of a divorce. Barngrover v.

Pettigrew, 128 Iowa, 533, 104 N. W. 904. A
tenant in common cannot recover for services
rendered in leasing the premises for Ijnmoral
purposes and collecting the rents, in view of
Pen. Code § 1076, mailing such leasing a
misdemeanor. Ballerino v. Ballerino, 14.7

Cal. 544, 82 P. 199.

5. Where a contract between an attorney
and client for a contingent fee is void be-
cause limiting the client's right to settle,

recovery quantum meruit may be had. Papi-
neau-v. White, 117 111. App. 51.

0. Acoeptamoe by a mutual benefit asso-
ciation of contracts of insurance procured by
a paid agent in violation of Code § 1833,
held not to estop it from setting up illegality
of contract whereby agent was employed.
First Nat. Bank v. Church Federation of
America [Iowa] 105 N. W. 578.

7. For distinction between entire and sev-
erable contracts, see '§40, post. Todd v.

Bettingen [Minn.] 107 N. W. 1049. Where
every part of a consideration goes equally
to the whole promise, if any part of it is

contrary to public policy, the whole promise
falls. A contract to convey land in con-
sideration of a specific sum of money and
services in bringing the land to the atten-
tion of congress as suitable for a proposed
building fails, "where the services are against
public policy. Hazelton v. Miller, 202 U. S.
71, 50 Law. Ed. . If an entire contract is
made in part on an illegal consideration,
the whole contract Is void. Contract for sale
of saloon and fixtures held to be rendered
invalid by inclusion of liquor license, where
law did not permit transfer of licenses.
Sawyer v. Sanderson, 113 Mo. App. 233, 88 S.
W. 151. If any part of the consideration is
illegal, the wliole consideration is void. No
recovery could be had on check given in pur-
suance of contract, a part of the considera-
tion for which was dismissal of criminal
prosecution against maker's son regardless
of terms of contract or whether provi-

sion for dismissal was left out through mis-
take or with intention of concealing real na-
ture of transaction. McNeese v. Carver [Tex.
Civ. App.] 13 Tex. Ct. Rep. 820, 89 S. W. 430.
If one of two considerations is illegal, the
entire contract is void. Where two notes se-
cured by a mortgage are given for a consid-
eration in part unlawful, although the un-
lawful part is less than either note both
notes and mortgage are void. State v. Wil-
son [Kan.] 84 P. 737.

8. Haswell v. Blake [Tex. Civ. App.] 14
Tex. Ct. Rep. 394, 90 S. W. 1125. Defend-
ants held not entitled to escape responsi-
bility for breach of contract by asserting
invalidity of an .alternative provision in-
serted for their benefit which could be dis-
regarded without aiftecting rest of contract.
Borland v. Prindle, Weeden & Co., 144 F.
713. A trackage contract between railroad
companies, whose tracks are parallel for a
distance of fifteen miles, and thereafter separ-
ate widely, is within the enumerated powers of
railroads and does not destroy but rather
creates competition bet"ween them, and where
in a contract of this character an ultra vires,

feature is found, which can be eliminated,
the remaining portion of the contract is not
rendered invalid thereby, nor is ground af-
forded for forfeiture of the company's char-
ter. Dayton & U. R. Co. v. Pittsburg, etc., R.
Co., 6 Ohio C. C. (N. S.) 537.

9. Conveyance of land to administrator, a
part of which belonged to estat'e of his deced-
ent. Reeder v. Meredith [Ark.] 93 S. W. 558.

10. Haswell v. Blake [Tex. Civ. App.] 14

Tex. Ct. Rep. 394, 90 S.. W. 1125. Void agree-
ment between debtor and trustee for credi-
tors to settle indebtedness as cheaply as he
could and account to debtor for balance held
not to preclude her from enforcing implied
agreement of trustee to turn over to her any
money remaining in her hands after payment
of debts. Id. As a general rule, neither
party to an illegal contract can recover upon
a cause of action based on or traceable
through it. Both in pari delicto. tJrwan v.

Northwestern Nat. Life Ins. Co., 125 Wis. 349,

103 N. W. 1102. In case any action is

brouglit in which it is necessary to prove the
illegal contract in order to maintain the ac-
tion, courts will not enforce it, nor will they
enforce any alleged right directly springing
from such contract. Pittsburgh Dredging &
Const. Co. V. Monongahela & W. Dredging
Co., 139 F. 780. One cannot recover on a
demand connected with an Illegal act if he
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jpurpose will not prevent the enforcement of a mortgage given to secure it in the

absence of evidence that the payee knew that such use was contemplated.^^ A sale

of boats is not vitiated by a wholly collateral agreement not to lower traflBc rates,"

or by a temporary forbearance as to part of the price in case of severe competition.^'

Where a contract not unlawful in itself is executed and the parties have enjoyed its

benefits, the fact that one of them has violated a penal statute preparatory to car-

rying it out does not prevent a court from enforcing payment.''' The fact that a

contract is void as to certain third persons because not recorded does not prevent it

from being the measure and test of -the right to recover as between the parties.'*

§ 4. Intorpretation. A. General i-ules.^"—The rights of the parties arise at

the time and place of the making of the contract," and it must be construed accord-

ing to its legal effect on the day it was executed and not according to suhsequent

changes.'^ If the contract is in writing, the expressed'" intention of the parties^"

requires any aid from the illegal transaiction
to establish his case. Agreement between
holders of lottery tickets to divide their
winnings. Crutchfleld v. Rambo' [Tex. Civ.

App.] 86 S. W. 950. Rule that court will
not lend its aid to enforce a claim based
upon an illegal or immoral contract does
not apply where the party complaining can
exhibit his case without relying upon the il-

legal transaction. Packard v. Byrd [S. C]
51 S. E. 678. Fact that contract to purchase
shoes with understanding that defendant
should have exclusive sale of defendant's
goods in certain town was contrary to public
policy, held not to preclude plaintiff from
recovering on implied contract for shoes
subsequently delivered to defendant at his
request. Id. Where a bank in good faith
advanced money to plaintiff a,nd defendant,
who used it in an illegal joint speculation,
and defendant thereafter gave his note to
plaintiff in consideration that the latter

assume the entire debt to the bank, the
note was valid as being supported by an in-

dependent valuable consideration. Stewart
V. Hutchinson [Mo. App.] 96 S. W. 253. One
cannot avoid written obligation to pay for
coal previously delivered by showing the in-

validi.ty of previous independent sales, form-
ing no part of the consideration for the in-

strument sued on. Keiser v. Jarrett, 119 111.

App. 472. One selling goods cannot recover
the purchase price if he knows that vendee
designs to use them for an illegal or immoral
purpose, and in any way aids or participates
In that design, or if the contract of sale is so
connected with the illegal or immoral pur-
pose or transaction of the vendee as to be in-

separable from it. Sawyer v. Sanderson, 113

Mo. App. 233, 88 S. W. 151. Unlawful trans-
fer of liquor license held to have entered as
an ingredient into the sale of a saloon, etc.,

and evidence held to show that seller knew
that defendant intended to use license in vio-

lation of law and aided him in such unlawful
purpose. Id. A shipping contract which
provided that stock should be unloaded at

an intermediate point was not rendered in-

valid because the shipper had an agreement
with dealers at that point to sell the stock
there and allow the purchaser to ship other
stock on the same contract to the point of

destination for a consideration to the origi-

nal shipper, the carrier not being a party
to the agreement, even if violfetive of the

Interstate Commerce Act. Southern Kansas
R. Co. V. Cox [Tex. Civ. App.] 95 S. W. 1124.

11. Fact that proceeds of note and mort-
gage were used to corrupt voters held not
to preclude their enforcement by the payee
in the absence of evidence that he knew that
it was to be so used. Hale v. Harris [Ky.]
91 S. W. 660. Will not be presumed, in the
absence of proof, that money used for one's
benefit as a candidate was illegally used. Id.

12, 13. Cincinnati, etc.. Packet Co. v. Bay,
200 U. S. 179, 50 Law. Ed. .

14. Offering realty for sale without writ-
ten authority. Plaintiffs could recover com-
pensation as brokers. Haynes v. Abraham-
son, 97 N. T. S. 371.
" 15. Where a building contract is' void as
to laborers and materialmen because not
recorded, it determines the rights of the par-
ties, and contractor must show substantial
performance. Camp v. Behlow [Cal. App.]
84 P. 251. And where extra work was to be
paid for according to.contract price for regu-
lar work, the contractor is not limited to
actual cost. Id.

le. See 5 C. L. 698.
17. Mangum v. Lane City Rice Mill. Co.

[Tex. Civ. App.] 15 Tex. Ct. Rep. 739, 95 S.

W. 605.
18. Conveyance In 1891 "of all the pine

trees growing and being upon 4,900 acres
of land, for sawmill and turpentine pur-
poses," includes only those which were then
suitable, and not those which by growth
subsequently came within the description
of the original grant. Allison v. Wall, 121
Oa. 822, 49 S. E. 831.

19. Intention as collected from words of
instrument and facts and circumstances that
gave it birth. Wilson v. Wilson, 115 Mo.
App. 641, 92 S. W. 145. Instruction adding
to language of contract to repair well held
improper. Pilot Point Waterworks v. Fish-
er [Tex. Civ. App.] 93 S. W. 529. Though,
in decreeing specific performance, court
should, if necessary, determine by construc-
tion the legal effect of the agreement to be
enforced, and enforce it according to its
true meaning and intent, It cannot add to
the contract a promise not made by the
party. Lone Star Salt Co. v. Texas Short
Line R. Co. [Tex.] 14 Tex. Ct. Rep. 630, 90
S. W. 863. Though inducements leading up
to the contract may be considered in de-
termining the meaning of the language
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to be derived from the entire instmnieiit^^ controls, and technical rules of construc-

tion must yield to it.^^ Careless recitals and inapt expressions inconsistent with the

used, what they agreed to do in order to
bring about the desired results must be
determined from tlie language actually used,
and court cannot extend or restrict their
promises to make them contribute to the at-
tainment of such results more fully than as
expressed they miglit do. Id. Duty of court
to construe contracts as they are made by
parties, and to give full force and effect to

language used, when it is clear, plain, sim-
ple, and unambiguous. Gri-ffln v. Fairmont
Coal Co. [W. Va.] 53 S. E. 24. Constructior.
is to be determined, not by what either one
of the parties may have understood, but by
what they both agreed. Orion Knitting Mills
V. United States F. & G. Co., 137 N. C. 565,

50 S. B. 304. "Where the language is un-
ambiguous, the court must construe accord-
ing to the words used, though they express
a different meaning than was intended. _ Im.
material thstt a subsequently arising contin-
gency is not covered thereby. BaUard v.

Shea, 121 111. App. 135. Intention is to be
ascertained from the writing alone if pos-
sible, and not from the subsequent acts of
the parties. A contract for street improve-
ment being clearly joint and several, it

could not be made joint by subsequent no-
tices of the contractor to the individuals of
the amount due according to frontage.
Moreing v. Weber [Cal. App.] 84 P: 220.

ao. Barker & S. L. Co. v. Edward Hines
L. Co., 137 P. 300; United States Fidelity
& G. Ccr. V. Woodson County Com'rs [C. C. A.]
145 F. 144; Arthur Jordan Co. v. Caylor [Ind.

App.] 76 N. E. 419 ; Security Trust Co. v. Joest-
Ing [Minn.] 104 N. W. 830; Sager v. Gonner-
mann, 100 N. T. S. 406; True v. Eocky Ford
Canal, Reservoir & Land Co. [Colo.] 85 P.
842; Virginia-Carolina .Chemical Co. v. Mc-
Nair, 139 N. C. 326, 51 S. E. 949; Griffin v.

Fairmont Coal Co. [W. Va-] 53 S. E. 24; At-
lanta, etc., R. Co. V. McKinney, 124 Ga. 929,

63 S. E. 701; Licking Rolling Mill Co. v. Sny-
der & Co. [Ky.] 89 S. W. 249; Interurban
Const. Co. v. Hayes, 191 Mo. 248, 89 S. W.
927; Bradford & Carson v. Montgomery Fur-
niture Co., 115 Tenn. 610, 92 S. W. 1104; San
Jacinto Oil Co. v. Ft. Worth Light & Power
Co. [Tex. Civ. App.] 15 Tex. Ct. Rep. 82, 93
S. W. 173. Construction should be accord-
ed which is most in consonance with the
paramount purpose of parties at the time of
executing the same (Adams v. Washington
Brick, Lime & Mfg. Co., 38 Wash. 243, 80 P.
446), and if susceptible of two or more con-
structions, it should be given that which
would best adapt the agreement to facilitate
the accomplishment of the ends evidently
sought to be attained. Contract held not
a lease with the right to use clay for the
manufacture of brick as a mere incident but
that such right was the subject-matter, and
hence the exhaustion of the clay relieved the
defendant from payment of minimum roy-
alty (Id.).

Bnililixig contracts, contracts for repair-
ing structures, etc. (See, also. Building and
Construction Contracts, 7 C. L. 480): A con-
tract to "furnish and erect all structural iron,
cast and ornamental iron, including field

riveting," etc., for a warehouse, held to re-
quire the contractor to do the iron work

only and not the stone work upon which It

vas to rest. Hayes v. Wagner, 220 111. 256,
77 N. B. 211. Where by the terms of a build-
ing contract plaintiff wa^s required to main-
tain insurance against accidents in connec-
tion with the work "embraced in the con-
tract," and the contract called for "extra
work" as well as general work, plaintiff was
bound to maintain the insurance as to "ex-
tra work." Seretto v. Rockland, etc., R. Co.
[Me.] 63 A. 651. Where a party represents
that his shop is properly equipped to repair
engines, and agrees to keep the cost down
as low as possible and charge only a fair
margin of profit, he cannot recover for extra
labor required because of poor equipment.
Jonesboro, etc., R. Co. v. United Iron Works
Co. [Mo. App.] 94 S. W. 726. Agreement to
"renovate" the entire brick work of a
building, "guarantying to have a job like
new," bound plaintiff to remove magnesium
stains, though they were ineradicable and
also found in new brick w^ork. Finney v.
Bennett, 97 N. T. S. 291.
Contracts for borins wells, etc. (See, also,

Building and Construction Contracts, 7 C.
L. 480): Where a written contract between
plaintiff and defendant recites that it was
entered into for the purpose of boring one
well by plaintiff and that plaintiff should
receive a certain price per foot "for each
a,nd every well when completed," and that
plaintiff would test the well, etc., it was not
an undertaking to sink more than one well. '

Hahl V. Deutsch [Tex. Civ. App.] 14 Tex. Ct.
Rep. 901, 94 S. W. 443. Evidence held suf-
ficient to show that an oil well was sunk
under a verbal and not under a, certain writ-
ten contract. Id. ',

Relating to estates of decedents (See, also.
Estates of Decedents, 5 C. L. 1183): Agree-

,

ment by one party that the other shall not
be liable for the cost of the aippointment
of an administrator will not sustain a claim
against the estate of the former by attor-
neys employed by the latter in resisting the
annulment of the previous appointment of an
administrator. Blrod v. Elrod [Ala.] 41 So.

J

290. Under contract between decedent and '

his heirs, held . that the latter should not
be charged. In the distribution of his estate,

'

with the principal of sums given to them
by decedent during his lifetime, but should
be charged with interest thereon unpaid at
the time of his death. Fiscus v. Wilson
[Neb,] 104 N. W. 856.

I..eases (See, also, Landlord and Tenant,
6 C. L. 345) : Lease of rails and track ma-
terials wherein lessee agreed to pay taxes,
etc., and to reimburse lessor for any expense
incurred in executing and recording lease,
"or the retaking or recovering possession of
said property" at the expiration of the
lease or upon any default in payment
of rent, held not to require lessee
to pay attorney's fees paid by lessor
on his Intervention in a suit brought by a
mortgagee to foreclose a mortgage on the
property of the lessee. White River, etc., R.
Co. V. Star Ranch & Land Co. [Ark,] 91 S.
W. 14. Nor did it contemplate repayment of
attorney's fees incurred by lessor in suit by
him against the lessee to recover possession
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intention of the parties will be disregarded.^' The form of tHe instrument should

be considered, but when form and substance conflict, the latter controls.^^ So too.

of the property on the termination of the
lease, or upon default In the payment of rent.

Id. Where a contract between a lessor and
his lessees authorized latter to sell their

stock and transfer to the vendee the obliga-
tions of the contract, the lessees were en-
titled to sell to whom they pleased, regard-
less of the wishes of the lessor provided they
acted in good faith, Harris v. Sheffiel [Mo.
App.] 94 S. "W. 738. A contract providing
that, if defendant secured certain lease,

plaintiff should "share equally with him in

the profits and losses that may accrue from
the mutual use that they make of the prem-
ises," and providing for the undertaking of

a hotel business therein, does not give plain-

tiff an interest in the lease Itself. Stein v.

Phillips [Or.] 84 P. 793.

Mtning; contracts, oU leases, etc. (See, al-

so. Mines and Minerals, 6 C. Li. 644): A con-
tract of sale of mines provided that the pro-

ceeds of the mine should be applied to the

purchase price, allowing the purchaser $12

per ton for ore milled and concentrated or

leached on the ground, and a further allowr

ance to the extent of shipping and smelt-

ing charges where the ore was sent to a
smelter, held not to allow purchaser $12 per

to'n on ore sent to smelter. Powers v.

World's Fair Mln. Co. [Ariz,] 86 P. 15. Con-
tract to furnish oil, providing that it should

be voidable iB. case of "failure of oil wells,"

held to refer to failure of wells owned and
operated by defendant when contract was
made, and not to require it to bore addi-

tional wells or to purchase oil in the mar-
ket for plaintiff. San Jacinto Oil Co. v. Ft.

Worth Liight & Power Co. [Tex. Civ. App.]

15 Tex. Ct. Rep. 82, 93 S. W. 173. Quoted
words held to mean failure of wells to flow

by natural force, and defendant was not

required to use pumping machinery. Id.

Substantial failure held to authorize termin-

ation of contract. Id. Contract held not to

obligate defendant after the "Beaumont"
wells in general ceased to flow. North Texas
Const. Co. V. San Jacinto Oil Co. [Tex. Civ.

App.] 16 Tex. Ct. Bep. 45, 95 S. W. 706.

Pledges (See, also, Pledges, 6 C. L. 1065):

A contract pledging certain notes as secur-

ity for "demands against the undersigned,"
there being two signers, held not to pledge

them for demands against one of them.

F'irst Nat. Bank v. Southworth, 117 111. App.

143.

Contracts relating to puUlc Tforfcs (See,

also. Public Contracts, 6 C. L. 1109; Public

Works and Improvements, 6 C. I* 1143):

Where certain parties agreed that "they

would together enter into contracts for muni-
cipal and government work," etc., the prof-

Its to be divided, the fact that one of the

parties took such contracts in his own
name did not deprive the other of his share

of the profits. Stitzer v. Fonder [Pa.] 63 A.

421. An agreement to enter into contracts

for "municipal and government work," etc.,

was not limited to contracts for sewers and
drains, but included contracts for general
municipal and government work. Id.

Contracts relating to railroads (See, also,

Railroads, 6 C. I.. 1194): Contract in deed of

right of way, requiring railroad company
to reconstruct fences, held to contemplate
that they would be broken down so as to
preclude recovery of damages resulting
therefrom. White River R. Co. v. Hamilton
[Ark.] 88 S. W. 978. In an action for dam-
ages to crops by stock resulting from
breach of a contract in deed granting
right of way, providing that railroad com-
pany was to "reconstruct fences when same
are on right of way," an instruction that if

jury should find from the evidence that In
accepting the deed the company agreed to
fence its right of way, and- in consequence
of its failure, crop was exposed to inroads
of cattle, etc., the company was liable, held
erroneous, since deed, which alone evidenc-
ed contract, did not require fencing of right
of way. Id. A concession by the republic of
Mexico to construct a railroad "for his ac-
count or that of the company or companies
which he is at present organizing," and
providing that the "contract may not be
transferred without previous consent" of the
government, prohibits the transfer of the
contract as a ,whole, but 'does not prevent an
assignment of interests in the organizing
of the company. MoGue v. Rommel [Cal.]
83 P. 1000. Contract between contractor for
construction of railroad and subcontractor
held to permit pledging of railroad bonds
only for purpose of securing funds for labor
and material for the construction of the
road, and the application of the funds so
received to payment for such labor and ma-
terial. Interurban Const- Co. v. Hayes, 191
Mo. 248, 89 S. W. 927. Contract whereby
plaintiff agreed to construct railroad to town
where defendant's salt works were located,
and defendant agreed to furnish plaintiff
for transportation "66 per cent of all the
tonnage moved by rail incident to the op-
eration of Its said works," held not to re-
quire defendant to deliver the specified ton-
nage as It accrued. Lone Star Salt Co. v.

Texas Short Line R. Co. [Tex.] 14 Tex. Ct.
Rep. 630, 90 S. W. 863. Contract to deliver
specified quantity of coal on cars at mine
held to require defendant, in case of a short-
age of cars, to deliver each customer its

proportionate share of coal without dis-
crimination. Luhrig Coal Co. -v. Jones &
Adams Co. [C. C. A.] 141 P. 617. Contract
between two railroads for joint use of terr
minal facilities held to require apportion-
ment of expense of maintenance on the basis
of the use by one party of any part of the
property, whether owned by it or not, all

parts of the property, whensoever axiquired
and by whomsoever owned, being regarded as
one whole. Columbus, etc., R. Go. v. Penn-
sylvania Co. [C. C. A.] 143 P. 757. Con-
tracts between railroad companies In re-
gard to joint use of terminal facilities held
to require cost of maintenance to be appor-
tioned upon the basis of "wheelage" rather
than "mileage," that being the construction
put upon it by the parties. Id. Provision
in railroad construction contract held to give
company right to pay claims of laborers and
deduct them from contract price, and not
to obligate it to pay them. Norfolk & W.
R. Co. v. Graham [C. C. A.] 145 F. 809.
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.

the name given to the instrument by the parties is not necessarily conclusive as

to its character.^" Words are to be given their usual and ordinary meaning.'''

"Or" may be read "and" when necessary to effectuate the intention.'^

Sales of personalty (See, also, Sales, 6 C.

Ij. 1320): Where In a sale to a firm a term
of credit was to expire immediately upon
the discontinuance of business by "the pur-
chasers," there was such discontinuance
where one of the partners sold his Interest,
though the other and a new one continued
the business. Warren v. Cash, 143 Ala.
158, 39 So. 124. Contract held a conditional
sale notwithstanding words appropriate to
an absolute sale. Kennedy v. Lee, 147 Cal.

596, 82 P. 257. A contract to furnish an-
other's "requirements" in stove bolts means
to furnish such amount as may be needed in

the regular course of business and not "what
such party may order. Russell v. Excelsior
Stove & Mfg. Co., 120 111. App. 23. Where
a contract provides for delivery of goods
f. o. b. cars, and is silent as to by whom the
cars are to be furnished, the purchaser must
furnish them. Consolidated Coal Co. v. Jones
& Adams Co., 120 III. App. 139. A oontra<-;t

of sale providing that the goods are "guar-
anteed to be perfect in material and manu-
facture, and should it be otherwise, it will
be replaced without cost," does not require,
the purchaser to return them before main-
taining action on the contract. Jewell Belt-
ing Co. v. Hamilton Rubber Mfg. Co., 121 111.

App. 13. Words "same as last" in contract
for sale of steel bars at a Spec,ifled price,
"cash on receipt of each invoice, same as
last," held to be intended to make terms
same as that of uncompleted contract in

existence when sale was made and not to a
previous contract. Licking Rolling Mill Co.
V. Snyder & Co. [Ky.] 89 S. W. 249. Corres-
pondence, etc., held to show an independ-
ent contract by defendant to furnish paper
to enable plaintiff to All his contract with
the government, and not an agreement
whereby plaintiff was to contract with the
government for defendant. Dexter Sulphite
Pulp & Paper Co. v. McDonald [Md.] 63 A.
958. Contract for the purchase of street
railway mortgage bonds, when read in the
light of the circumstances under which it

was made, held not to bind defendant to

purchase certain stocks and bonds of allied
companies or to foreclose the mortgage or
bid if others foreclosed it. Hayden v. Shaw
& Co. [Mass.] 78 N. E. 110. Contract where-
by one of the defendants purchased the in-
terest of another of them in a certain busi-
ness held not to constitute an assumption by
the former of the latter's liability on a con-
tract with plaintiff. Gammel Book Co. v.

Paine [Neb.] 106 N. W. 777. Contract en-
tered into by defendant on selling his stock
in plaintiff corporation to plaintiff held to
require him to disclose to plaintiff the
formula for a material for making of re-
sistance wire invented by him and to per-
mit plaintiff to manufacture the same, and
offering material in a state ready to be
drawn into wire was not a compliance.
Driver-Harris Wire Co. v. Driver [N. J. Eq.]
62 A. 461. Where plaintiff contracted to

furnish electrical power but required defend-
ant to have motors guaranteed by the manu-
facturer to have a "power factor" and the
transformers to have "an efficiency as

high as any obtainable in the mar-
ket," a guarantee that the appara-
tus was "of our highest standard
manufacture, both mechanically and electric-

ally," was not sufficient. Hudson River
Water Power Co. v. Glens Falls Portland
Cement Co., 107 App. Div. 548, 95 N. Y. S. 421.

Contract for delivery of bicycles "by April
1st or as soon as possible," bound the ven-
dor to deliver by April 1st or within a rea-

sonable time thereafter. Williams v. Grid-
ley, 96 N. Y. S. 978. Contract of sale con-
f:traed not to guaranty plaintiff any par-

ticular rate per cent of profit on the goods
on resale. Heywood Bros. & Wakefield Co.

V. Doernbeoher Mfg. Co. [Or.] 86 P. 357.

Strike provision in contract for sale of coal

held to relieve defendant from performance
only if there occurred a strike which was
so far beyond its control as to make perform-
ance impossible. Smokeless Fuel • Co. v.

Seaton [Va.] 52 S. E. 829. Where a contract
required one party thereto to furnish a du-
plex pump "of ample daily capacity" to sup-
ply a city with water, the fact that a pump
of 500,000 gallons per day was instituted

and used for four years may be considered
as a practical construction of the contract.
Hubbard City v. Bounds [Tex. Civ. App.] 16

Tex. Ct. Rep. 304, 95 S. W. 69. Plaintiff

contracted to furnish government with turn-
ing lathes "to swing 22 inches in diameter"
at a specified price. Being apparently in

doubt as to the size meant he wrote gov-
ernment naval constructor, who replied, stat-

ing his idea of the meaning of the words
quoted, and plaintiff then furnished lathes in

compliance therewith and later signed
voucher for specified price without objection.

Held that he was bound by construction put
on contract and could not thereafter sue for

larger sum on ground that constructor's let-

ter was modification of original contract.

Walker v. U. S., 143 F. 685.

Sales of realty (See, also, Vendors and
Purchasers, 6 C. L. 1781): A contract to

transfer seller's "right, title, and interest" in

certain government concessions does not call

for a perfect title to some undivided portion

of the concessions. McGue v. Rommel [Cal.]

83 P. 1000. Plaintiff held liable under the

terms of the contract for payment of cost of

securing patent to the land sold. Hunt v.

Capital State Bank [Idaho] 86 P. 786 [Ad-

vance sheets only]. Where by contract one
party was to deliver a deed in escrow to

be delivered to the other oontractee it pur-

chase price was paid on a certain day, the

grantor also agreeing to secure a patent for

the land, held that a payment of the money
on the day named, coupled with an order

that it should not be delivered until gran-

tor produced a receiver's final receipt, was
an absolute one complying with the terms.

Id. Evidence held to show that mother ap-
plied money received from sale of her home-
stead on purchase price of farm which was
conveyed to her sons under written agree-
ment that she was to have a home there
as long as she lived, and that, on her volun-
tarily leaving and remaining away from
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the place, she 'was not entitled to recover
for the use of her homestead interest or to
be adjudged the possession of it, but was
entitled to a judgment giving her a right
to live there and to return there when
she wished for as long as she pleased. Dea-
con V. Kulmer [Ky.] 89 S. W. 146. Con-
tract between plaintiff and defendant for

purchase of plaintiff's land at a judicial
sale held to give defendant a right to bid
for it on his own account, where plaintiff

did not bid as he was required to do and
third persons did bid. Gloeckner v. Kitt-
laus, 192 Mo. 477, 91 S. W. 126. Contract be-
tween plaintiff and defendant In regard to

purchase of plaintiff's land at a judicial

sale held to contemplate that defendant
should be repaid a certain sum advanced
by him and should also receive a convey-
ance of a specified interest in the land. Id.

Where contract for sale of land provided
for assumption of incumbrance by vendee,
who was to pay interest from consummation
of sale, agent's commission for securing
loan for which incumbrance was given, se-

cured by a separate Incumbrance on the land,

waa not interest which vendee was required
to pay, though computed on basis of an-

nual charge of two per cent on the amount
of the loan. Wilson v. Wilson, 115 Mo. App.
641, 92 S. W. 145. Where, pending a parti-

tion suit, and by a contract contemplating
a partition, defendants agreed to convey
their interest in the property to plaintiffs

for a net sum, defendants were not liable

for the costs of the partition or for the In-

heritance or other taxes and trustee's fees

accrued up to the date of the partition,

but were liable for trustee's fees and fees

of his attorney accruing after defendants
repudiated the contract. Evans v. Evans
[Mo.] 93 S. W. 969. A promise by a ven-
dor that If the farm was not all right he
would make it so does not render him lia-

ble for injuries committed by stray ani-

mals on the day following the completion

of the sale. Riley v. Stevenson [Mo. App.]

94 S. W. 781. Where a grantee in a deed
given to secure a note agreed to deed any
lot or lots "during the life of the agree-

ment" to any purchaser that the grantor
might find upon payment of $50 per lot, held

that after note became due grantee was
not bound to deed except upon payment In

full. Bartels v. Davis [Mont.] 85 P. 1027.

Where an assignment of a contract to buy
realty was made subject to the assignee

assuming the expense of searching the title,

the assignee engaged to pay this item to

the title company and not to the assignor.

Gordon v. Stern, 98 N. T. S. 229. Where a

contract provided that plaintiff was to re-

ceive one-half of what defendant received

for a lot over $250, and defendant there-

after built a house on the lot and then

sold the premises, It was incumbent upon
plaintiff to show that defendant received

more than $250 for the lot in addition to

the cost of the house. Seymour v. Thomp-
son, 99 N. T. S. 916. Deed held not demamd-
able, under contract for sale of land, until

purchase price had been fully paid. An-
nis V. Burnham [N. D.] 108 N. W. 549. In

an action to recover on a contract by which
plaintiff was to use his influence to in-

duce a person negotiating with defendant

for the purchase of realty to complete the

purchase, It was not necessalry that plain-
tiff should have been the actual cause of
the sale. An honest, conscious effort on his
part was suiBcient. Fltzsimmons v. Hand,
27 Pa. Super. Ct. 598. Contract construed
as an agreement to transfer certain tide
lands on acquiring title thereto from the
government and not an absolute deed.
Ames V. Kinnear [Wash.] 84 P. 629. In an
action for partition, defendants may show
failure of consideration. Id.

Contract.^ for services (See, also. Attor-
neys and Counselors, 7 O. L. 319; Master and
Servant. 6 C. L. 521, and other like titles):
An architect, after stating several condi-
tions upon which he would accept employ-
ment, wrote: "You are doubtless posted on
regular fees for architectural services. Full
services 5 per cent. Drawings and specifi-

cations 3 per cent." Held that the allusion
to fees was not one of the conditions of the
contract. FItzhugh v. Mason [Cal. App.] 83

P. 282. Contract by defendant's intestate
that, in consideration of services to be per-
formed In caring for his mother, petitioner
should "share a child's Interest in whatever
was accumulated by the three" during life-

time of mother and son, held not breached
by reason of son's death without doing more
than expressing desire during his last ill-

ness that plaintiff should share as an heir
in his estate, in absence of undertaking on
his part to take appropriate steps to legally
adopt her, or to make provision for her by
will or otherwise. Bunting v. Dobson [Ga.]
54 S. B. 102. Agreement held to require
defendant to pay plaintiff balance due on pur-
chase price, of land when defendant collected
it as commissions due on Insurance business,
wlilch had been written but not then paid, and
not from commissions on business secured
by plaintiff for defendant. Nelson v. Craw-
ford [Ky.] 93 S. W. 644. Contract whereby
attorneys were to receive half Interest In
certain lands In consideration for their ser-
vices, held to Include unoccupied tract with-
in the description. Lipscomb v. Adams, 193
Mo. 530, 91 S. W. 1046. Where plaintiff un-
dertook to continue a third person in ser-
vice "so long as * * • the contract re-
mains in force," this did not have reference
to a possible breach, but meant so long as
the contract should continue in force If

performed according to Its terms. Magnolia
Metal Co. v. Gale, 189 Mass. 124, 75 N. B.
219. Contract between school board and
architect held only to cover plans for build-
ings, the erection " or repair of which he
should supervise, so that he was entitled to
extra compensation for preparing plans for
building which was not to be erected until
after period covered by contract. School
Dist. V. Davis [Neb.] 107 SSI. W. 842. That
a contract by which defendant agreed to sell
stock by a certain date was to be "null and
void" on that date did not destroy defend-
ant's liability for failure to perform. Gause
V. Commonwealth Trust Co., 97 N. T. S.

1091. Contract, by which plaintiff was to
inspect the electric installation in defend-
ant's place of business, held to require proof
only of the Inspection and the presentation
of the certificate to entitle plaintiff to de-
mand payment. Electrical Equipment & In-
specting Co. V. Scheelenberg,, 98 N. T. S. 225.

Contract entrusting land to a son for sale

construed to call for an accounting as soon
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as any proceeds Tvere received or at least

as soon as any disposition of the land was
undertaken. Rohrer v. Rolirer, 40 Wash.
259, 82 P. 289.

Timber contTacts (See, also. Forestry and
Timber, 5 C. L. 1489): Supplemental con-
tract making contract for sawing logs ap-
plicable to timber subsequently purchased,
held not to entitle defendant to himself saw
timber of second purchase while specified
amount was being delivered to plaintiff un-
der original contract, on theory that it was
"excess" within meaning of original con-
tract. Barker & S. L. Co. v. Edward Hines
L. Co., 137 P. 300. Provision in contract to
saw and deliver logs to plaintiff at a cer-
tain price, that plaintiff would meet defend-
ant's pay roll twice a month while the work
was being done, such pay roll not to ex-
ceed the sura of $4 per thousand feet, held
not to mean that each $4 would be paid as
each 1,000 feet was cut, but that all pay-
ments on pay rolls should not exceed
$4 on all lumber sawed. Nicola Bros.
Co. V. Hurst [Ky.] 88 Si W. 1081.

Agreement to sell a certain lot of

timber of specified sizes situated at a
certain place, the. seller "agreeing to deliver
not less than" a specified number of feet, held
a sale of all the specified timber on the
tract, the statement as to the number of feet

being practically a guaranty that there would
be at least that amount. Bradford v. Huff-
man [Ky.] 88 S. W. 1057. Instruction held
not objectionable as requiring mill to be
run to its full capacity while conti-act pro-
vided that it should be run steadily. Vale
V. Suiter, 58 W. Va. 353, 52 S. K. 313. Pro-
vision that the measurement of timber
should be made "on the full length of the
log" referred merely to the manner of meas-
urement and did not require a contractor to

deliver the trees at full length or to nut them
at the "deadening circle." Des AUemands
Lumber Co. v. Morgan City Timber Co. fLa-j

41 So. 332. A provision in a lumbering con-
tract that defendant would cut, etc, the tim-
ber on certain lakes "and such bayou or

bayous tributary thereto as may be desig-
nated by the party of the second part," held
to relate exclusively to the identlflcatlon of

the tracts on which defendant was to oper-
ate and not to give plaintiff the right to

instruct as to what part of the land defend-
ant was to operate on first. Id.

AVater rights (See, also. Waters and Wa-
ter Supply, 6 C. Li. 1840): Where plaintiff
conveyed a right of way to a canal com-
pany in consideration of the right to use'
water in an amount equal to 20 shares, held
that the amount of water to which- he was
entitled was the amount allowable on 20
shares at the time of executing the con-
tract, and he was not entitled to sha.re in
water from priorities subsequently, pur-
chased. True V. Rocky Ford Canal Reser-
voir & Land Co. [Colo.] 85 P. 842. Pond
rentals held part of the expenses of harvest-
ing ice, which defendant was reqiiiredi by
his contract to pay. Chariton Ice Co. v.

Spring Lake Ice Co. [Iowa] 105 N, W. 1014.
Contract held to give defendant the right to
discharge water, into plaintiff's pond with-
out returning it Into a stream from which
Jt was taken so that plaintiff could use it,

notwithstanding a clause that "neither

party waives any rights as riparian own-

ers." New England Cotton Tarn Co. v. Lau-
rel Lake Mills, 190 Mass. 48, 76 N. E. 231.
Where in consideration of furnishing water
for a field plaintiff was to have one-fifth of
the rice raised thereon sewed in new sacks
and to become his absolute property as soon
as it left the threshing machine, plaintiff
had no title to the rice until it was threshed
and sacked and plaintiff's portion set apart.
Gravity Canal Co. v. Sisk [Tex. Civ. App.]
15 Tex. Ct. Rep. 984, 95 S. W. 724.

AUscellaueona contracts: Under two in-
struments the assignee held to have auth-
ority to fill In blanks so as to assign salary
due February 1st, 1902, but not salary be-
coming due thereafter. Wabash R. Co. v.
Papin, 119 111. App. 99. Pending an ap-
peal by toll road comi>any from judgment
ousting it from its franchises, it Issued re-
ceipts to persons paying toll agreeing to re-
turn same "in the event of such judgment
being aiHrmed." Held that judgment re-
ferred to was the one which should finally
be, affirmed and terminate the litigation, and
fact that judgment appealed from was re-
versed did not preclude a recovery where
final judgment of ouster was subsequently
affirmed. Van Duyn v. Detroit & S. Plank
Road Co. [Mich.] 12 Det. Leg. N. 522, 104
N. W. 612. In a contract for th» storaee
of apples, at a fixed , charge per barrel till

a certain time, an agreement to keep tt>am
insured while in storage does not show an
understanding that the warehouseman
might earn the agreed charge by paying
the insurance to the owners on destruction
of the apples by fire. Clough v.- Stillwell
Meat Co., 112 Mo. App. 177, 86 S. W. 580. A
provision for the arbitration off all disputes
betvireen the parties to a contract does not
require the arbitration of the right to re-
cover an amount provided by the contractto
be paid in case of a breach. Grant v. Pratt,
97 N. Y. S. 29. Agreement for establishment
of a creamery held to mean that the liabil-
ity of subscribers thereto was conditioned
on the procuring of signers owning a cer-
tain number of cows or financially respon-
sible to actually represent such number.
Sager v. Gonnermann, 100 N. T. S. 406.
Contract for collection of back tax<is held
one with the city attorney holding office

when it was made and rot one with asso-
ciates whom he was authorized to employ,
and hence it terminated at expiration of
his term of office. City of Wilmington v.

Bryan [N. C] rA S. B. 543. Agreement with
a brother to stand "my share of the exuense"
of maintaining a father held to mean one-
half of the expense. Compton's Estate, 30
Pa. Super. Ct. 605. Contract between two
companies whereby each bound itself to pay
the debt of any of its employes who had left
the service of the other indebted to it, held
to apply only to employes at the time of ex-
ecuting th3 contract. Chicago Portrait Co.
V. Chicago Crayon Co., 118 III. App. 98.

Agreement "to quit the business and not to
start another bank," etc., held a promise to
quit the banking business at the time men-
tioned and not thereafter engage In such
business in the town while plaintiff owned
the bank sold him. Merica v. Burgett [Ind.
App.] 75 N. E. 1083. Contract to furnish
certain person with newspapers to sell as
long as a certain company published them
held to have been Intended as simply the
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Words- of doubtful meaning should be construed most strongly against the par-

ty using them/* and one will be bound by that meaning which he knew the other

comparu'-s obUgation, which ceased when
the company went out of business and sold
out to another, so that It was not binding on
the latter. Pox. v. Commercial Press Co.
[Ky.] 88 S. W. 1063. Agreement by defend-
ant to pay "?150 per year for each and every
rotary press on which It was using alu-
minum In any way," held, in view of other
provisions, to Include only two presses spe-
cifically mentioned, so that, under the con-
tract, defendant could terminate it on pay-
mi'nt therefor, notwithstanding any liabil-

ity to plaintiff for the unautnorized use of
the inventions on other presses. United
States Aluminum Co. v. Calvert Lithograph-
ing Co., 97 N. T. S. 1042. Boat loaned by
defendants to plaintiff while they were
building another for him held not Intended
as security for performance of contract by
them, so that its sale did not justify him in

refusing to pay instalment of purchase
price. Michigan Ifacht & Power Co. v.

Busch [C. C. A.] 143 F. 929. Certain citi-

zens advanced money to defendant in con-
sideration of his equipping and operating
manufacturing plant, and he gave to OTie of

them a note for the amount, accompanied by
a contract providing that certain part of
sum expended by him annually was to be
credited on note until same was paid. It

was further provided that "in the event of

the permanent stopping of the operation of

said plant" or the "abandonment" of the

plant as a manufactory in the meantime, the
balance of the amount of the note should be
repaid. Held that voluntary stopping of

operation of plant for nearly two years
authorized recovery of such balance. Cas-
tle V. Logan [C. C. A.] 140 F. 707.

ai. Uinta Tunnel, M. & T. Co. V. AJax
Gold Mm. Co. [C. C. A.] 141 F. 563; United
States Fidelity & G. Co. v. Woodson County
Com'rs [C. C. A.] 145 F. 144; Reeves & Co.

v. Chandler, 113 111. App. 167; New England
Cotton Tarn Co. v. Laurel Lake Mills, 190

Mass. 48, 76 N. B. 231; Security Trust Co. v.

Joestlng [Minn.] 104 N. W. 830; Kennedy v.

Lee, 147 Cal. 596, 82 P. 257; Ehrsam & Sons
Mfg. Co. V. Jackman [Kan.] 85 P. 559; Gray
Lumber Co. v. Gaskln, 122 Ga. 342, 50 S. E.

164; Grlffln v. Fairmont Coal Co. [W. Va.]

53 S. E. 24; Atlanta, etc., K. Co. v. MoKin-
ney 124 Ga. 923, 53 S. E. 701; Interurban
Const. Co. V. Hayes, 191 Mo. ,248, 89 S. W.
927. Whole contract must be brought into

view and interpreted with reference to the

nature of the obligations between the par-

ties and the intention which they have man-
ifested in forming them. Luhrlg Coal Co.

V. Jones & Adams Co. [C. C. A.] 141 F. 617.

23. Whenever parties themselves define

the limits of their rights and obligations,

such compact controls, and there Is no room
for the legal theory that might govern In

the absence of an express agreement. Con-

tract held a bailment and not a sale. First

Nat Bank v. Mcintosh & P. Live Stock &
Commission Co. [Kan.] 84 P. 535. Technical

rules of construction are not favored and

are not to be applied to defeat the intention

of the parties. Sole office is to arrive at

and effectuata intention. Security Trust Co.

V. Joesting [Minn.] 104 N. W. 830. The use
of technical words and phrases In a written
instrument, such as "devise," "release,"
"mine-let," and "royalty," Tvill not be al-
lowed to defeat tlie manifest intention of
the parties as otherwise expressed in the
Instrument, or to modify the agreement the
parties have by the words used actually
made. Cleveland Trust Co. v. Columbus &
Hocking Coal & Iron Co., 3 Ohio N. P. (N.
S.) 424. Is only where language is ambig-
uous and uncertain and susceptible of more
than one construction that court may, under
the well established rules of construction,
interfere to reach a proper construction and
make certain that which is uncertain. Grif-
fin V. Fairmont Coal Co. [W. Va.] 53 S. E.
24.

33. Indemnity bond held Intended to in-
demnify plaintiff against defalcations of
bank designated by board of county com-
missioners, whether bank was private one
or Corporate institaticn, statements in bond
as to corporate character of institution be-
ing careless recitals and inapt expressions
inconsistent with the Intention of the par-
ties. United States Fidelity & G. Co. v.

Woodson County Com'rs [C. C. A,] 145 B\
144. Contract described plaintiff as Farm-
ers" Co-operative Shipping Association of
Alma,- Neb., while Its true name was Farm-
ers' Co-operative Snipping Association, and
it was a Kansas corporation. Held that, if

a misnomer, it was immaterial where rec-
ord and circumstances under Tvhich contract
was made conclusively showed that defend-
ants knew the corporate body with which
they contracted and did business. Kannow
V. Farmers' Co-op. Shipping Ass'n [Neb.] 107
N. W. 663.

24. Wilson V. Wilson, 115 Mo. App. 641,
92 S. W. 145.

25. Character must be determined by the
law from the nature of the dealing between
the parties and the language used. Wheth-
er letter created' an option or an agency.
Winders v. Hill [N. C] 54 S. E. 440. Courts
of equity will not be controlled by the name
given to a transaction or document, but will
scrutinize the transaction or document and
the contract of the parties with reference
thereto to ascertain what it was Intended to
be. Fact that deed is referred to as col-
lateral security will not conclusively stamp
transaction as a security transaction. Wis-
ner v. Field [N. D.] 106 N. W. 38.

20. "Timber suitable for saw-mill pur-
poses." Gray Lumber Co. v. Gaskln, 122 Ga.
342, 50 S. E. 164. Nontechnical words given
ordinary meaning unless contrary intent.
Grlffln V. Fairmont Coal Co. [W. Va.] 53 -S.

E. 24. The ordinary use of its terms is to
be applied but this rule yields to a contrary
Intention. San Jacinto Oil Co. v. Ft. Worth
Light & Power Co. [Tex. Civ. App.] 15 Tex.
Ct. Rep. 82, 93 S. W. 173. The word "satis-
factory" in a sale of a threshing outfit con-
strued to mean to the satisfaction of pur-
chaser without qualification, and his reasons
for rejecting are not open to consideration.
Beeves Co. v. Chandler, 113 111. App. 167.

27. Where a g?.s and oil lease gave to the
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party supposed them to bear.^* By statute in some states, in the absence of proof to

the contrary, it is presumed that ambiguities were caused by the promisor.'"

Of two repugnant clauses, the first will st,and and the last be rejected.'^ Writ-

ten words prevail over printed ones.^^

If possible, the contract should be given a reasonable construction,'^ and one

which will give force and effefit to every part of it.'* A coni^ti-uction upholding the

lessee certain rights for a term of 12 years
"and so long thereafter as petroleum, etc.,

can be procured in paying quantities or the
payments hereinafter provided for are made,"
the word "or" should be read "and" so that
the term was limited to 12 years, unless the
granted product was procured. American
\Vindow Glass Co. v. Indiana Natural Gas
& Oil Co. [Ind. App.] 76 N. E. 1006.

28. Civ. Code 1895, § 3675, par. 4. Word
"timber" in conveyance held not to include
manufactured cross-ties. "Johnson v. Tr\iitt,

122 Ga. 327, DO S. E. 135. Lease most strong-
ly construed against party executing lease
and those claiming under him. Gray Lumber
Co. V. Gaskin, 122 Ga. 342, 50 S. E. 164.
Provisions inserted by one party for his own
benefit will be construed most strongly
against him (Sinclair & Co. v. National Sure-
ty Co. [lowaj 107 N. "W. 184), but this rule
cannot be used to refine away the terms ot
the contract or to destroy its validity as an
enforceable obligation (Id.). In construing
conditions in a contiact inserted for the
benefit of the maker, in case of ambiguity,
the construction least favorable to such
party should be adopted. Richmond v.

Brandt, 118 111. App. 624. Contract construed
to give the maker the right to terminate
his contract to supply milk, upon notice
only in case he disposed of his dairy or sold
to condensing factory. Id. Deed must re-
ceive construction most favorable to gran-
tee. Chapman v. Hamblet, 100 Me. 454, 62
A. 215. When attorney sues to enforce spe-
cific performance of contract made by liim
with his client and which he himself wrote,
If there is a reasonable doubt as to the
meaning of the language, it should be con-
strued, as to liim, contra proferentem. Lips-
comb V. Adams, 193 Mo. 530, 91 S. W. 1046.

Contract whereby toll road company agreed
to return toll paid if judgment ousting it of

its franchise was afHrmed, having been pre-
pared by the company, and users of the road
being compelled to accept it or turn back,
every intendment should be taken against
company in construing it. Van Duyn v. De-
troit & S. Plank Road Co. [Mich.] 12 Det.
Leg. N. 522, 104 N. W. 612.

29. San Jacinto Oil Co. v. Ft. Worth Light
& Power Co. [Tex. Civ. App.] 15 Tex. Ct.
Rep. 82, 93 S. W. 173.

30. In the absence of proof, under Civ.
Code § 2219, the promisor is presumed to
have ca,used the ambiguity, but when it Is

shown that the promisee wrote the agree-
ment and selected the words, the burden is

upon him to remove the uncertainty. Blan-
kenship v. Decker [Mont.] 85 P. 1035. Civ.
Code § 2219, declaring that In the absence of
proof to the contrary it is presumed that the
promisor caused any ambiguity appearing
In a written contract, is declaratory of the
common law. Id. Under Civ. Code § 2214,

providing that if the terms of a promise

are ambiguous they must be Interpreted In
tlie sense In which the promisor believed
the promiso3 understood it, when the facts
and circumstances are resorted to in aid of
construction, the promisor need only show
by a preponderance of the evidence what
he believed tlie promisee understood. Id.

31. Particularly where instrument Is

carelessly and unsystematically drawn. In-
surance contract construed. Employers'
Liability Assur. Corp. v. Morrow [C. C. A.]
143 F. 750. Provisions in government con-
tiact for forfeiture of percentages due con-
tractor in case of failure to complete con-
tract as specified and giving govcinment
additional right to recover compensatory
damages, held not to be inconsistent.
United States v. Perkins, 143 F. 6SS.

32. On face of shipping receipt over
printed condition on back. Frey v. New
York, etc., R. Co., 100 N. Y. S. 225. Should
bo considered together if not contradictory,
lihrsam & Sons Mfg. Co. v. Jackman [Kan.]
85 P. 559.

33. Eastern R. Co. v. Tuteur [Wis.] 105
N. W. 1067. If one interpretation, looking
at the contract as a whole, would lead to
an absurd conclusion, it must be abandoned
and that adopted which will be more con-
sistent with reason and probabiliij'. Deed.
Jacobs V. Parodi [Pla.] 39 So. 833. In case
ot uncertainty or doubt as to the meaning
of words or phrases, the fact that a con-
struction contended for would make tto
contract unreasonable, and place one of the
parties entirely at the mercy of the other,
may properly be considered in seeking the
intent of the parties as evidenced by tlie

words used. Sager v. Gonnermann, 100 N.
Y. S. 406. Trade restrictions must receive
a reasonable construction "with a view to
tljeir purpose and the surrounding circum-
stances. Agreement by vendor of a lumber
business not to engage in such business and
sell certain articles did not include such
articles carried oy him in an inde-
pendent hardware business. Broadbrooks
V. Tolles, 99 N. Y. S. 996. A single
sale in three years held not "engaging in
business." Id. In the absence of clear
words to the contrary it will not be pre-
sumed that a railroad company intended to
barter away Its right to condemn additional
land along its right of way tor Improve-
ments. Lilley v. Pittsburg, etc., R. Co., 213
Pa. 247, 62 A. 852. Agreement reciting that
defendant was Indebted to plaintiff in a
"certain amount," for which defendant was
to re-pair certain roads, held not to refer
to the li<juidation of a note held by plaintift
against defendant and given .at the same
time. Roy v. Roy lAla.] 39 So. 98C.

34. Uinta Tunnel, M. & T. Co. v. Ajax
Gold Min. Co. [C. C. A.] 141 F. 563; Reeves
& Co. v. Chandler, 113 111. App. 167; Rich-
mond V. Brandt, 118 111. App. 624; American
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contract should be preferred to one rendering it inoperative.^' A construction

which will prevent a forfeiture will be adopted if possible/" and the terms of the

contract will not be extended to sustain forfeitures on other grounds than those

specified.*' Other contracts having reference to or bearing upon the oiie in suit

should be taken into consideration, especially when the latter has reference to the

same subject-matter and is the means whereby the former was carried out."' Com-
mercial contracts must be iaterpreted in the light of commercial usages, and their

performance must be such as business men would naturally contemplate.'" The law

enters into and becomes an inseparable part of every contract.*"*

A condition precedent isi one which must be performed before the agreement

of the parties becomes a valid contract.*^ Stipulations should not be construed as

Window Glass Co. v. Indiana IsTatural Gas
& Oil Co. [Ind. App.] 76 N. E. 1006; Williams
V. Gridley, 96 N. Y. S. 978; Elirsam & Sons
Mfg. Co. V. Jaokman [Kan.] 85 P. 659; Grit-

fin V. Fairmont Coal Co. [W. Va.] 53 S. E.

24; Mayo, Hysore & Co. v. Philadelphia Tex-
tile Mach. Co. IVa.] 53 S. B. 967; Jacobs v.

Parodi [Pla.] 39 So. 833; Licking Rollins
Co. V. Snyder & Co. [Ky.] 88 S. W. 249. It

is with great reluctance that courts reject

any agreement as insensible or unintelligi-

ble. Sinclair & Co. v. National Surety Co.

[Iowa] 107 N. W. 184. Construction will not
be adoi;ted wliicli would render part ol

contract nugatory. Barker & Stewart Li.

.Co. V. Edward Hines L. Co., 137 F. 300.

35. United States Fidelity & Guaranty
Co. V. Woodson County Com'rs [C. C. A.] 145

F. 144. As between two reasonable con-
structions, one which will accomplish the

intention of the parties and make the con-
tract enforceable should be preferred to one
making it unenforceable and meaningless.
Sinclair & Co. v. National Surety Co. [Iowa]
107 N. W. 184. Illegality will not be p-re-

sumed. Contract to transfer stock of a cor-

poration to be organized not presumed to

have been made with intention of depriving
board of directors of right, to pass thereon.

Electric Fireprooling Co. V. Smith, 99 N. V.

S. 37. Presumption is in favor of legality,

and agreement will not be adjudged illegal

when susceptible of a construction which
will uphold it and make it valid. Id.

Courts will not construe a contract so as to

render it void as against public policy.

Since a contract to insure against the legal

execution for crime would be void as against
public policy, a life policy containing no
applicable provisions could not be construed
as insuring against such risk. Collins v.

Metropolitan Life Ins. Co., 27 Pa. Super. Ct.

353. Where two constructions possible, ons
rendering contract valid, if reasonable, will

be adopted rather than one rendering it

void. Merriman v. Cover, 104 Va. 428, 51 S.

E. SIT. Agreement by partnership to ship

no bark over railroad, for which it obtained

right of way from plaintiff, except to him,

unless he refused to pay market price there-

Icr, and in w'lioh there was language from
which it could be inferred that road was or

was not to be operated as common carrier,

held not to show on its face that it was to

be so operated and hence not to be invalid

on its face. Id.

3«. Since the law does not favor forfeit-

ure^ Letchworth v. Vaughan [Ark.] 90 S.

W. 1001. Where vendee retained part of
purchase price of land under agreement re-
citing that title was irregular and that ven-
dor agreed within a specified time to "per-
fect a perfect or satisfactory title," or for-
feit the amount retained, held that vendor
was only bound to furnish a title which
vendee ^vould be willing to accept as satis-
factory, and when he did so vendee was not
entitled to enforce forfeiti,ire because of de-
fects therein, but "would be relegated to ac-
tion for damages for breach of covenants
in deed. Id.

37. Fraud in inducing execution of con-
tract held not a ground for forfeiture. Ben-
nett V. Glaspell [N. D.] 107 N. W. 45.

38. Sinclair & Co. v. National Surety Co.
[Iowa] 107 N. W. 184. Natural gas company
held not under any obligation to furnish
gas g-t higher pressure than the standard
at which it furnished gas to similar works
and' had previously furnished it to plaintiff,
there being nothing in the contract and
nothing shown outside of it from which an
intention to furnish a higher pressure could
be inferred. Flaccus v. West Penn Gas Co.,
213 Pa. 561, 62 A. 1111. See, also, § 4 B,
post.

39. Eastern Tube Co. v. Harrison, 140 F.
619. Subscription agreement entered into
for purpose of underwriting bonds of cor-
poration, and assigned as collateral for a
loan as provided for therein and contem-
plated, held not to be rendered unenforce-
able by assignee by insolvency of the cor-
poration before subscription became payable.
Id. Provision that assignee should be sub-
rogated to all the rights of the corporation
held to mean .rights existing when assign-
ment "was made so that subscriber was not
entitled to set off claim against corpora-
tion arising after assignment. Id. The reg-
ular and established method of conducting
a business is of significance in construing
a contract relating to it. Luhrig Coal Co.
V. Jones & Adams Co. [C. C. A.] 141 F. 617.

40. Grand View Bldg. Ass'n v. Northern
Assur. Co. [Neb.] 102 N. W. 246. Existing
laws giving rights to the parties or limit-
ing their rights. Recovery of deficiency
could not be had on bond secured by mort-
gage given and foreclosed In a state where
in case such action is brought the mort-
gagor is entitled to redeem. Hutchinson v.

Ward, 99 N. T. S. 708.

41. Provision that contract looking to
.settlement of estate should be void if plain-
tiff should at any time make any further
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conditions precedent, unless tliat construction is made necessary by the terms of the

coutraet.^^ The ordinary office of an exception, or proviso is to take special cases

out of a general class or to guard against misinterpretation.*^ Where, therefore, it

would be equivocal upon the general language whether a particular thing was em-

braced, the exception of another thing of a similar kind will show that the first was

intended to be included,** but where the general language could not possibly have

applied to the case mentioned in the exception, this rule does not apply.*^ Courts

strongly favor a construction making covenants dependent rather than independ-

ent.*^ When an enumeration of specific things is followed by general words or

phrases accompanied by the word "other," the latter are held to refer only to things

of the same kind or class as those specified.*'

Stipulations which are necessary to make the contract reasonable and conform-

able to usage will be implied with respect to matters concerning wliieh no contrary

intention is manifested,*" and when so implied are as much a part of the contract

as if it had been plainly expressed.*'

If the contract is ambiguous, the court should put itself as nearly as possible

in the position of the parties when it was made, and to that end may take into con-

sideration the subject-matter, the purpose, situation, and conduct of ihe parties, and

all the Surrounding circumstances.'*" In such case the practical construction adopted

claiim against the estate held not a con-
dition precedent. Gait v. Provan [lowal
108 N. W. 760. Whether stipulations in a

contract are conditions precedent to the
right to enforce performance is to he de-

termined by the intention of the parties,

derived from the contract itself by applica-

tion of common sense to each particular case
rather than by technical rules of construc-
tion. "Walker v. Stimmel [N. D.] 107 N. W.
1081.

43. Provision for weighing and testing

grain at certain station held not a con-
dition precedent. Walker v. Stimmel TN. D.i

107 N. W. lOSl. Provision that contrac
looking to settlement of estate should bf

void if plaintiff should ever make any furthe-

claim against the estate held condition sub-

sequent. Gait V. Provan [Iowa] 108 N. W
760. An agreement to do something not

.going to the whole consideration, and no*

expressly made a condition, will be regarded

as a stipulation, a breach of which can br

compensated in damages, and not- as a con-

dition preeedent. Barker & S. Lumber Co.

v. Edward Hines Liumber Co., 137 F. 300

43, 4rt. Employers' Liability Assur. Corp.

v. Morrow [C. C. .A.] 143 F. 750.

45. Rule applied to insurance contract
Bmplovers' IJabllity Assur. Corp. v. Morrow
[C. C. A ] 143 F. 750.

43. Mi'-hifra.n Home Colony v. Tabor fC.

C. A.] 141 T. 332.

47. Words "other" legitimate causes" fol-

lowing: provision that temporary suspension
of operat'.on of plant due to "strikes, fire,"

etc.. held to refpr to causes of similar char-
acter to those emmerated. Castle v. Lrf)gan

[C. C. A.: 140 F. 707.

48. Contract whereby plaintiff agreed
to keep defendant's property insured, held to

raise an iniplied obligation on its part to

make proofs of loss, etc. Avil Printing Co.

V. Kaiser Pub. Co. [Mo. App.] 89 S. W.
900. Transferee of guaranteed stock held

entitled to have it marked for identifica-

tion, though there was no express provision
'herefor. Marklove v. Tjtica, etc., R. Co.
48 Misc. 258, 96 N. T. S. 795. Where de-
fendant orally agreed to furnish pasturage
for a certain number of cattle and that
he would put no other cattle in the pasture
except a few of his own, held that law
would Imply condition that he would not
overstock pasture and would keep fences in
reasonably safe condition. Wallis & Co. v.
Wallace [Tex. Civ. App.] 14 Tex. Ct. Rep.
359, 92 S. W. 43. Where a party agrees to
-*ay for material, the law will not imply
'-^e relation of surety. Smyser v. Fair [Kan.]
5 P. 408. A contract must be interpreted
n view of the conditions existing at the
ime it was entered into, and if the con-
inuance of those conditions is necessary
'^ a proper performance, a provision will be
'mplied that neither party will voluntarily
^hange them to the prejudice of the other.
Hearn v. Stevens & Pro., 97 N. Y. S. 566.
Where plaintiff was to receive a certain
^rcentage of the profits for managing a
iepartment of defendant's store, and defend-
mt transferred part of the goods to another
department, plaintiff was entitled to the cori-
lrq.ct percentage of the profits of the new
department as well as of the old. Id.

49. Provision that failure to comply with
"any of the above conditions" in oil and
gas lease shall render It null and void held
to apply equally to implied condition re-
quiring reasonable effort to develop premises.
Brewster v. Lanyon 'Zinc Co. [C. C. A.] 140
F. 801.

50. Chapman v. Hamblet, 100 Me. 454, 62
A. 215; Eastern Tube Co. v. Harrison, 140 F.
519; Uinta Tunnel, Min. & Transp. Co. v.

Ajax Gold Mln. Co. [C. C. A.] 141 F. 563;
United Sta.tes Fidelity & G. Co. v. Woodson
County Com'rs [C. C. A."! 145 F. 144; Reeves
& Co. v. Chandler, 113 111. App. 167: Rubens
v. Hill, 115 111. App. 665; Brockmeyer V.
Sanitary Dist., 118 111. App. 49; Merica V.
Burgett [Ind. A.pp.] 75 N. B. 1083; Van Dnyn
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by the parties themselves, while engaged in its execution aiid before any controversy

has arisen, may be looked to to determine their intention,"^ but such constraction

Cannot control the clear meaning of the terms used.°^

V. Detroit & S. Plank Road Co. [Mich.] 12

Det. Leg. N. 522, 104 N. W. 612; Fiscus v.

Wilson [Neb.] 104 N. W. 856; Sinclair & Co.
V. National Surety Co. [Iowa] 107 N. W. 184;
True V. Rocky Ford Canal. Reservoir & Land
Co. [Colo.] 85 P. 842; Atlanta, etc., R. Co, v.

McKinney, 124 Ga. 929, 53 S. B. 701. The
situation of the parties and the subject-mat-
ter at the time and the acts and declarations
of the parties may be looked to, though such
terms are not in themselves ambiguous. San
Jacinto Oil Co. v. Ft. Worth Light & Power
Co. [Tex. Civ. App.] 15 Tex. Ct. Rep. 82, 93
S. W. 173.

51. Dexter Sulphite Pulp & Paper Co. V.

McDonald [Md.] 63 A. 958; Uinta Tunnel. M.
& T. Co. V. Ajax Gold Min. Co. [C. C. A.] 141
F. 563; Luhrig Coal Co. v. Jones & Adams Co.
[C. C. A.] 141 F. 617; Columbus, etc., R. Co.
V. Pennsylvania Co. [C. C. A.] 143 F. 757;
Walker v. U. S., 143 P. 685; Arthur Jor-
dan Co. V. Caylor [Ind. App.] 76 N. p.
419; Fiscus v. Wilson [Neb.] 104 N. W.
856; Eastern R. Co. v. Tuteur [Wis.] 105
N. W. 1067; City Deposit Bank. v. Green
[Iowa] 106 N. W. 942; School Dist. of South
Omaha v. Davis [Neb.] 107 N. W. 842; Ken-
nedy V. Lee. 147 Cal. 596, 82 P. 257; IDhrsam
& Sons Mfg. Co. V. Jackman [Kan.] 85 P.

559; Licking Rolling Mill Co. v. Snyder &.

Co. [Ky.] 89 S. W. 249; Interurban Const. Co.
V. Hayes, 191 Mo. 248, 89 S. W. 927: Hubbarci
City V. Bounds [Tex. Civ. App.] 16 Tex. Ct
Rep. 304, 95 S. W. 69. The fact tha*
a practical construction of a oontrac
by the parties did not occur untjrl seven
months after its execution does not" affect

Its value as an aid to a judicial construction.
Pow^ers v. World's Fair Min. Co. [Ariz.] 86

P. 15. Where It is not clear whether the
contract gave plaintiff the right to inspect
hops on defendant's premises before select-

ing the picking, the construction placed
thereon by the parties by so doing, followed
by the court. Mitau v. Rodflan [Cal.] 84 P.
145. Hence, admission of evidence of a ghs-
tom giving the right to the buyer of hops
to !nsDect on the premises was harmless.
Id. Where a contract does not specify
whether the seller or purchaser shall fur-
nish the cars, a practical interpretation by
the acts of the parties^' whereby the seller
has undertaken the duty, ' estops him. from
claiming a dlflCerent construction to the in-

Jury of the purchaser. Consolidated Coal
Co. V. Jones & Adams Co., 120 111. App. 139.

Contract by -trhich plaintiff was to receive
one-half the "net profits" for managing a
business, held to require that the expense of

caring for horses and repairing wagons be
charged to the business, in view of construc-
tion placed by the parties upon a prior and
similar contract. Arthur Jordan Co. v. Cay-
lor [Ind. App.] 76 N. B. 419. Performance of
contract bettveen mutual benefit association
and commercial association, whereby the
la,tter agreed to obtain a certain amount of
Insurance for the former In consideration
of its agreement to locate in the city, held
not to cnnstit'ite a satisfaction of claim of
one employed by one of the, promoters of the

7 Curr. Law—51,

benefit association under which he was to
have a commission on the insurance written
by him, the former agreement not covering
the latter. First Nat. Bank v. Chui^ch Fed-
eration of America tlowa] 105 N. W. 578.
Fact that none of the compensation paid to
one working for both parties was charged
to one of them on settlement, held to show
that contract was that he should not be so
charged. Trapp v. Conley [Ky.] 89 S. W.
514. Settlements based on payment by cubic
yard determined from weight of stone, to
which no objection was made, held to show
intention that stone was to be so paid for
rather than by the perch as contended by
plaintiff. Id. Evidence held to show that
both parties relied on employe of one of
them to keep account of team work done by
one for the other, and that his account was
best evidence of the amount due therefor,
there being no specific ob.1ections thereto.
Id. Parties to contract of employment hav-
ing treated it as divisible, employe could
recover, though he left before the end of
the term. Powell v. Russell [Miss.] 41 So. 5.
Contract entered into pending partition pro-
ceedings and contemplating a partition,
whereby defendants agreed to convey all
their interest in the premises to plaintiff
for a "net sum," held not to require plaintiff
to pa;y defendants attorney's fees, and where
fees allowed attorneys in partition suit were
barged against interest of defendants in the
inds, the amount so charged was properly
teducted from the consideration for the con-
tract in a suit for specific performance.
Evans v. Evans [Mo.] 93 S. W. 969. A pro-
vision in a contract, otherwise one of abso-
lute sale, that "good purchasers' notes In-
dorsed by agents will be accepted in settle-
nent," did not, under the circumstances,
change the contract, as a matter of law. to
npe for shipment on commission. American
Seeding Maoh. Co. v. Stearns, 109 App Dlv.
192. 95 N. T. S. 830. Acceptance of advan-
tages through many years of acquiescence
was a construction by the parties themselves
of a guaranty by the lessee of a railroad of
the payment of a certain dividend on the
stock. Marklove V. Utica, etc., R. Co 48
Misc.. 258. 96 N. T. S. 795. Contract for 'sale
of land held to require vendor to tender
deed conveying good title before he could
recover purchase price. Michigan Home
Colony Co. v. Ta^bor [C. C. A.] 141 F. 332.
Submission of cla,im for damages for de-
lay to engineer held construction of con-
tract by parties that such question was
within terms of contract providing for sub-
mission of disputed questions. Roberts, J.
& R. Shoe Co. V. Westinghouse Elec. & Mfg
Co. [C. C. A.] 143 F. 218.

52. Arthur Jordan Co. v. Caylor [Ind.
App.] 76 N. E. 4,19. Contract construed a
sale, notwithstanding the parties acted up-
on it as creating an agency. Heywood Bros.
& Wakefield Co. v. Doernbecher Mfg. Co.
[Or.] 86 P. .357. Unless a third party haa
been misled and has changed hia position,
he cannot set up mere words of a party
to a contract as conclusive of its construe-
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The foregoing rules are equally applicable to the interpretation of »ral eon-

tracts, but in such case the question is usually what the terms of the contract yten-,

rather than what the parties meant by what they said/^ which is a question of fact/'*

The rules for the construction, of contracts do not apply with the same force in

determining the criminality of acts accomplished by means of a contract.'^

(§4) B. What is part of contract^"—Where a contract consists of several dif-

ferent instruments, each will be construed with reference to the others, and the

contract will, if possible, be given efEect as a whole/' So too, several agreements

between the same parties referring to the same subject-matter will be construed to-

gether as though conetituting a single instrument/* Other contracts between difPer-

ent parties without which the one in suit would be incomplete and which are in-

complete become a part of it in so far as they supplement it and are not inconsistent

with its terms/" Another writing referred to for a specific purpose becomes a part

of the contract for that purpose alone/"

tion. Heimbuecher v. GofE, Horner & Co.,

119 111. App. 373. Statement by one of the
parties to a contract that it was the sale
agent of the other held not conclusive.
Id. Agents of the parties to a contract can.
not by words give a construction thereto
not warranted by its terms. Id.

53. See ante, SIB.
84. See post, § 9 P.
56. Rules of law governing the construc-

tion of contracts have little place in prose-
cutions of penal actions, where a transaction.
In itself an offense, is so shaped by the
criminal action as to make it conform in

appearance to the letter of law but it vio-
lates it in fact and spirit. Sale of liquor.
Commonwealth v. Adair LKy.] 89 S. W. 1130.

See, also, Intoxicating Liquors, 6 O. L. 165.

56. See 6 C. L,. 709.

67. Where several writings constitute one
contract they must be construed together.
Hunt V. Capital State Bank [Idaho] 86 P.

786 [Advance sheets only]. Contracts for
sale and sawing of certain timber held to

be read together as evidencing the entire
agreement. Mills v. Stillwell [Ky.] 89 S. W.
112. Promise to furnish certain vehicles at
wholesale prices held part of agreement for
sale of realty. Newburn v. Hyde [Iowa]
107 N. "W. 604.

58. Contract for a right of way and a
deed executed in accordance therewith held
one agreement, though several months claps*-

ed between the execution of the two in-

struments. Baltimore, etc., R. Co. v. Bru-
baker, 217 111. 462, 75 N. E. 523. An assign-
ment of wa,ges and a contract relating there-
to land a part of the same transaction. Wa-
bash R. Co. v. Pafcin, 119 111. App. 99. Guar-
anty contract making special reference to
another proposition which became a bind-
ing contract. Bogardus v. Phoenix Mfg. Co.,
120 111. App. 46. Held that a note contain-
ing stipulations as to collaterals and the
receipt given for the collaterals constituted
one contract. First Nat. Bank v. South-
worth, 117 111. App. 14S. Where the owner
of land executes a warranty deed to another
and at the same time such person executes
a writing purporting to convey back all gas
and oil in the land, the whole -transaction
construed as a deed excepting the gas and
oil. Kurt V. Lanyon [Kan.] 82 P. 459. Note,

deed, and a defeasance were all given at
the same time as a part of the same trans-
action. Civ. Code, § 2207. Bartels v. Davis
[Mont.] 85 P. 1027. Several contracts and
leases under which a city issued bonds for
the benefit of a railroad company in return
for stock guaranteed to yield a certain divi-
dend to be secured by rent under a lease of
the road to another company, and the lessee
guaranteed the dividend to the lessor. Mark-
love V. Utiea, etc., K. Co., 48 Misc. 258, 96
N. T. S. 795. Where debtor gave note to
creditor, who as a part of the same trans-
action entered into a written contract to
employ the maker until the note became
due six months thereafter, and for a further
period of six months if the note was not
paid at maturity, held that the two papers
would be construed together as a contract
whereby the maker was to be employed un-
til enabled to pay the note' with his wages,
and that his wages should be applied on the
note, and not that he should be permitted
to draw his wages as they became due
and pay the note at maturity. Minzey v.
Marcy Mfg. Co., 6 Ohio C. C. (N. S.) 69.3.

Note with time of pa.yment left blank and
letter stating that maker did not know
when he could pay it, but would do so
as soon as he was able, held to form a
single transaction, and to evidence an obliga-
tion to pay note as soon as he was able.
Glass v. Adoue [Tex. Civ. App.] 86 S. W.
798. Two contracts agreed upon at the
same time as one transaction, though sepa-
rate in form. Policy of insurance and
special agent's contract. Urwan v. North-
western Nat. Life Ins. Co., 125 Wis. 349,
103 N. W. nO!!. Contract with railroad com-
pany for construction of road for which
defendant was to be paid a certain per
cent, on the cost of construction, and con-
tract on same day whereby defendant agreed
to pay five of the seven directors o? the
company two-thirds of such per cent, held
to be In pari materia and to be treated as
one contract. Stanton v. Stnrgis, 140 F. 7S9.

59. Vale v. Suiter, 58 W. Va, 353, 52 S. E.
313.

eo. Where frontage owners' contract with
a contractor for street grading referred to
certain

. specifications for the purpose of
Indicating the manner, of grading, etc., such
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(§4) C. Character; joint and several, entire or divisihle, etc.'^—Whether the

contract is joint, several, or joint and several, is generally a question of intention."^

The matter is regulated by statute in many states."*

A contract is entire when by its terms, nature, and purpose it contemplates and
intends that each and all of its parts, material provisions, and the consideration,

shall be common each to the other, and interdependent."* A severable contract is

one in its nature and purpose susceptible of division and apportionment, having two
or more parts, in respe<;t to matters and things contemplated and embraced by it,

not necessarily dependent upon each other, and not intended to be.""* The test is

the intention of the parties as gleaned from the language eniployed and the subjcct-

speciflcation Is Immaterial as bearing?
upon the character of the contract, as
whether joint and several. Moreing- v. Web-
er [Cal. App.] 84 P. 220. As between a eon-
tractor for the construction of a building
according to certain plans and specifica-
tions and his subcontractor, who furnishes
a part of the material, reference may be
had to the specifications without addjpting
them as a whole; and, In the absence of
an express agreement to that effect, it will
not be inferred that all the provisions of
the specifications should have application.
Noyes v. Butler Bros. [Minn.] 108 N. W.
839. Reference held to be for no other
purpose than to determine amount and sizes
of glass to be furnished by subcontractor.
Id.

61. See 5 C. L. 710.
62. Contract for grading of street held

joint and several as against the contracting
property holders. Moreing v. Weber [Cal.

App.] 84 P. 220. The payment of a gross
sum to several persons in satisfaction of
their individual claims for injuries sustain-
ed In an accident does not necessarily make
the contract under which It is made joint,

for the payees may make their own division.
Hoerger v. Citizens' St. R. Co. [Ind. App.]
76 N. B. 328. A certain contract held to

Impose upon several defendants a joint obli-

gation that one of them should purchase cer-
tain stock from plaintiff, in consideration
of a release of reciprocal obligations im-
posed upon all the parties by previous agree-
ments. Walter v. Rafalsky, 98 N. T. S.

915.
63. Under Civ. Code § 1659, where the

several promisors have each received bene-
fits, the obligation is joint and several. Mc-
Kee V. Cunningham [Cal. App.] 84 P. 26«.

64. Packard v. Byrd [S. C] 51 S. E. 678.

One in which the consideration is entire

on both sides, and which does not, either by
its terms or the implied intention of the
parties, contemplate or admit of apportion-
ment upon a partial failure on either side,

but requires the complete fulfillment of the
contract by either as a condition precedent
to the fulfillment of any part of it by the
other. Bradford & Carson v. Montgomery
Furniture Co., 115 Tenn. 610, 92 S. W. 1104.

If It reasonably appears from the languag-e
of the contract that the parties Intended
that a full and complete performance should
be made with respect to the subject-matter
of the contract by one party in considera-
tion of the obligation of the other p'a^ty to

the contract. Jones & Co. v. Gammel-States-
man Pub. Co. [Tex. Civ. App.] 94 S. W. ,191.

.

Contracts held entire: Deed to several
tracts of land based upon same considera-
tion held entire contract. Reeder v. Mere-
dith [Ark.] 93 S. W. 658. Contract whereby
defendant agreed to purchase all the oranges
grown by plaintiff in a certain grove only
on condition that he have the handling of
the oranges grrown in another grove. Ster-
ling V. Gregory [Cal.] 85 P. 305. Contract
providing that in consideration of agree-
ment by defendants that plaintiff should
receive a certain interest in an estate, and
the relinquishment to him of certain per-
sonalty, plaintiff would relinquish all claims
upon the estate and deed to defendants his
interest In certain realty, and that contract
should be void if he should make any
further claim against the estate. Gait v.
Provan [Iowa] 108 N. W. 760. Contract to
transfer stock in elevator company in con-
sideration of transfer of stock in different
elevator company, and also of certain ele-
vator on railroad right of way with its
site, under agreement with railroad com-
pany by virtue of which that elevator was
constructed and operated. Todd v. Bettingen
[Minn.] 107 N. W. 1049. Contract for sale
of saloon, fixtures, good will, and liquor
license. Sawyer v. Sanderson, 113 Mo. App.
233, 88 S. W. 151. Contract for potatoes
in carload lots at an agreed price per bushel
for all that may be loaded during the week,
under which seller has loaded and shipped
four cars, is entire In sense that either
party has the right to a full performance.
Peycke v. Shinn [Neb.] 107 N. W. 386. Lum-
bering contract providing' for the treatment
of portions Of the timber in a different man-
ner held entire, and all provisions should
have been considered in determining plain-
tiff's rights on account of a breacli. Snell v.

Remington Paper Co., 102 App. Div. 138,
92 N. T. S. 343. Contract to bind, print,
and deliver law reports. Jones Co. v. Gam-
mel-Statesman Pub. Co. [Tex. Civ. App.]
94 S. W. 191.

ea. Packard v. Byrd [S. C] 51 S. E. 678.
One, the consideration for which is, by its
terms, susceptible of division and appor-
tionment, there being no entirety of con-
sideration on either side constituting a con-
dition of the agreement, and neither party
having a right to claim more than an
equivalent for the actual consideration on
his part. Bradford v. Montgomery Furniture
Co., 115 Tenn. 610, 92 S. W. 1104.
Contrncta held severable: Contract where-

by defendant assumes and agrees to pay
notes made by plaintiff maturing at dif-

ferent dates. Thomas v. Richards, 124 Ga.
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matter of the agreement.'" The dirisibility of the snbjeet-matter," or the con-

sideration,"^ is not necessarily conclusiTe, though of aid in arriving at the intention.

(§4) D. Custom a-nd usage.^"—Contracts are presumed to have been made
with reference to the knowTi and established customs and usages of the business or

trade to which they relatfi, and hence, j>roof of sUch customs and usages is admissible

to annex terms which the parties may be presumed to have tacitly adopted, or to ex-

plain ambiguities ox technical terms, but not to vary or contradict the plain mean-

ing of the language used.''"

(§4) E. As to place, time, and compensation.''^ Place.—In the absence of

an agreement to the contrary, the place of delivery of personal property sold is the

place where it was at the time of sale.''^

Time.''^—When no time is specified for the performance of an act or the doing

of a thing, the law implies that it may be done or performed within a reasonable

time,'* what is a reasonable time being ordinarily a question of fact.'"'

942, 53 S. B. 400. A contract gave a sub-
scriber the use of the first edition of an
encyclopedia for $21 during the publication
of the second edition for which he subscrib-
ed and agreed to pay $7.50 per volume upon
delivery. An Indorsement showed delivery
of certain volumes and provided for pay-
ments in instalments uritil all deliveries were
paid. Held not an entire contract but one
providing for the payment of $7.50 per vol-

ume of the second edition as delivered. Ed-
ward Thompson Co. v. Washburn [Mass.]

77 N. E. 483. Contract for the pointing and
papering of a house, requiring the work
to be "completed" In a workmanlike man-
ner, and "finished aa soon as possible," and
the acts of the parties prior and subsequent
to a destruction of the house by fire before

fully Completed, held not entire so as to

preclude plaintiff's recovery for the labor

and material furnished. Ganong v. Brown
[Miss.] 40 So. 556. Agreement whereby la,nd-

owner conveyed right of way to railroad

and also, in consideration of a sum of money
and the erection of cattle guards and the

construction of crossings over its tracks,,

released it from liability for damages which
might result to farm outside of right of

way, so that company could thereafter con-

demn crossings. Lilley v. Pittsburg, etc..

K. Co., 213 Pa. 247, 62 A. 852. Contract of

sale of shoes to. defendant held separable

from Illegal agreement that defendant should

have exclusive right to sell plaintiff's shoes

In certain town. Packard v. Byrd [S. C]
51 S. B. 678. Contract for sale of good will

of business and not to engage in same
business, so that breach of latter agree-
ment did not defeat seller's right of action

on note covering consideration for both,

but only entitled buyer to recoup damages
resulting from breach. Bradford & Carson
V. Montgomery Furniture Co., 115 Tenn. 610,

92 S. "W. 1104. Agreement whereby all the
stockholders in a corporation turned over
their stock to a trustee arid authorized him
to sell it nnd all the corporate assets to

highest bidder, held a Joint one only In

so far as it bound each stockholder to

place his certificates with the trustee to

be sold, and to abide by 'the sale, and was
several in so far as it entitled each stock-

holder to receive the price per share bid

on the whole number of shares turned over
to the trustee, so that an individual stock-
holder was entitled to sue a purchaser for
breach of contract on latter's failure to pay
price agreed upon. Dowling v. "Wheeler
[Mo. App.] 93 S. W. 924.

66. Sterling v. Gregory [Cal.] 85 P. 305;
Packard v. Byrd [S. C] 51 S. E. 678; Ganong
V. Brown [Miss.] 40 So. 556; Clough v. Still-
well Meat Co., 112 Mo. App. 177, 86 S. W.
580.

67. Packard v. Byrd [S. C] 51 S. E. 678.
Contract otherwise entire not rendered
severable because it provides that different
things shall be done with different portions
of the property constituting the subject-
matter. Snell v. Remington Paper Co., 102
App. Div. 138, 92 N. Y. S. 343.'

68. Will be regarded as severable if in-
tention that it should be otherwise appears.
Clough V. Stillwell Meat Co., 112 Mo. App.
177, 86 S. W. '580.

69. See 5 C. X. 710.
TO. For a full discussion of this subject

see Customs and Usages, 6 C. L. 894.
71. See 5 C. L,. 711.

72. Place of delivery of portrait was at
itrtist's studio. Scott v. Miller, 99 N. T. S.

609.
73. see 5 C. Li. 711.
74. Winders v. Hill [N. C] 54 S. B. 440.

Buyer should have given seller a reasonable
time to perform after buyer's notice of re-
scission. Elliot v. Howison [Ala.] 40 So.
1018. Bond as security for performance of
a contract rot filed within a reasonable
time. Equitable Mfg. Co. v. Howard [Ala.]
41 Eto. 628. Wh6re no time is fixed for de-
livery df building materials. Long v. Abeles
& Co. [Ark.] 91 S. W. 29. Where a contra:6t
granting the privilege to fill in the rear of
a lot did not specify the time of perform-
ance. Johnston v. O'Shea [Mo. App.] 94 S.

W. 783. Five weeks held not a, reasonable
time as a matter of law. Id. One contract-
ing to convey land has reasonable time in
which to give deed where no time for doing
so is fixed. White v. Poole [N. H.] 62 A. 494.

No time being specified in ag;reemeilt to
sell land as to when sale ihall be con-
summated. Clark V. Wilson [Tex. Civ. App.]
14 Tex. Ct. Rep, 770, 91 S. W. 627. Where
contract did not fix time within which plain-
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As a general rule, time is not regarded as of the essence of the contract unless

tlie parties expressly so stipulate, or the subject-matter or surrounding circumstances

render it probable that svoii was the intention." A contract of employment without

limitation as to time is terminable at the will of either party.'^ . Where a contract

is of: a continuing character, each party is entitled. to, treat it as alive until apprised

to the contrary.''* The fact that no time is fixed for its duration does not preclude

a recovery for breaches occurring while both parties are treating it as continuing.^*

Cases construing particular provisions as to time will be found in the note.'"

Compensation.^'^—Where no compensation for services is agreed upon, the per-

son rendering them is entitled to recover their reasonable value.*^ Extra compensa-

tiffi was to notify defendant how much of

the bark to be shipped over its road he
desired. Merriman v. Cover, 104 Va. 428,

&1 S. B. 817. Oil and gias lease held to con-

tain implied agreement to reasonably de-

velop lands. Brewster v. Lanyon Zing Co.

[C. G. A.] 140 F. 801.

.
75. ' See post, § 9 F.
76. Plaintiff could not rescind a contract

to purchase first mortgage bonds because
tthere had been no technical release of a
prior mortgage at the time of delivery, where
a fund had been set aside to cover a small

balance of the debt. Nes v. Union Trust

Co. [Md.] 64 A. 310. Where option contract

provided for payment of specified sum when
signed, another payment in 30 days from
that date, and the payment of the balance

in 60 days from Siadd date, and that if

.option was not accepted and second payment
made at the end of the 30 days the amount of

the first payment should' be forfeited, held

that the optional feature of the contract

was eliminated by second payment and it

then stood as a binding contract of sale

and purchase, and that time was of the

essence of the first two payments but not

of the final one, so that vendor, in case

of breach. after first two were made, had no

right to retain first two payments on theory

that they had been forfeited, but was only

entitled to be reimbursed for damages sus-

tained by reason of the breach. Davis v.

Barada-Qhio Real Estate Co., 115 Mo. App.

327, 92 S. "W. 113. Where plaintiff had no

direct interest in a bridge which defendant

city proposed to construct, and his only

compensation for executing to the city a

conveyance of land abutting on a street

connecting with the proposed bridge being

the incidental benefit which he would de-

rive from the enhancement of his adjoining

property, time was of the essence of the con-

tract whereby, defendant stipulated to build

the bridge within a certain time in con-

sideration of the conveyance, and defendant

having in no way procured the Construction

of the bridge, the mere fact that such bridge

was constructed did not constitute part

performance of the contract by defendant

so as to raise an equity in its favor entitling

-it to a further extension of time in which

to perform. City of Houston v. Kapner
[Tex. Civ. App.] 16 Tex. Ct. Rep. 331, 95 S.

W 1103. Time held of essence of contract

for sale of land. Michigan Home Colony

v. Tabor tC. C. A.] 141 F. 332,

77, Contract by city employing attorney

to assist in collecting back, taxes. City of-

Wilmington v. Bryan [N. C] 54, S. B. 543.

Contract employing architect. Fitzhugh v.
Mason [Cal, App.] 83 P. 282.

78. Where a husband agreed to pay his
wife for the board of his daughter by a
former marriage, the wife could recover
though the daughter became of age during
the period for which compensation was
claimed, defendant not having notified plain-
tiff of the termination of the contract.' Bf-
fray v. BfEray, 110 App. Div. 545, 97 N. Y. S.

286.
79. Fact that no time was fixed for dura-

tion of oral contract to pasture cattle held
not to preclude recovery for damages to
cattje while parties were treating contract
as continuing by permitting cattle to remain
in pasture. Wallis & Co. v. Wallace [Tex.
Civ. App.] 14 Tex. Ct. Rep. 359, 92 S. W.
43.

80. Where a buyer contended that the
seller had broken the contract by failure to
file a bond within a reasonable time as re-
quired, instructions that it was the seller's
duty to file the bond within a reasonable
time, and that the buyer's failure to advise
the seller that the bond had not been filed
would be no excuse for not filing it, held
not prejudicial. Equitable Mfg. Co. v. How-
ard [Ala.] 41 So. 628. Contract requiring
delivery on specified day "with a few days
to play on" held to expire within a reason-
able time thereafter. Bell v. Hatfield [Ky.]
89 S. W. 544. An order by t, aintiff to de-
fendant to manufacture and hip an engine
"as soon as possible, abou 30 ''ays," and
reciting that it was "subipct to the ap-
proval" of defendant, did not state any defi-
nite time for the performance of the con-
tract, and the petition for delay -was de-
fective for failure to show such time. Per-
kins V. Maurepas Milling Co. [Miss.] 40 So.
993. Contract providing that it should con-
tinue for period of 18 months from date
on which it took effect, "and thereafter
until six months shall have elapsed after
written notice shall have been received by
either party of the intention of the other
party to withdraw from this agreement,"
held not to create an absolute and uncon-
ditional contract for two years which neither
party could terminate by notice short of that
period, but that, if either party gave notice
of withdrawal at any time within a year
from the date of the contract, it would
terminate at the expiration of the IS months
mentioned therein. Mayo, Hysore & Co. v.
Philadelphia Textile Machinery Co. [Va.] 53
S. E. 967.

81. See 5 C. L. 712.

82. Where there is no contract fixing
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tion may ordinarily be recovered for services, materials, or expenses not contemplat-

ed by the parties vphen the contract was made.*' Where an obligation is to be paid

from a certain fund, the right of recovery is limited to the amount of such fund.'*

No time for payment being specified, it is presumed to be made when the contract

is performed.*"* Cases dealing with particular provisions as to payment will be

found in tlae note.*"

(§4) F. What latv governs."—As a general rule the lex loci contractus gov-

erns in determining the validity and effect of the contract, and the lex fori deter-

mines the course of procedure in giving redress thereon.**

§ 5. Modification and merger.^°—rThe parties to an executory contract may
at pleasure, and by mutual assent,"* alter or modify it,"^ or substitute a new one

the amount to be paid for personal services,

plaintiff is entitled to recover their reason-
able value and not the amount which will

reasonably compensate him for the services

rendered. Instruction held erroneous. Mc-
Grew's Ex'r v. O'Donnell [Ky.] 92 S. W. 301.

Evidence held not to support finding that
defendant agreed to pay plaintiff the usual
commission for plans. Fairfield v. Hart
[Mich.] 102 N. W. 641. Where plaintiff was
employed as cook In defendant's hotel at

$3.50 per week until there were more in

defendant's hotel to cook for and there-
after notified defendants that she should
expect $10 per week for services there-

after, to which defendants neither agreed
nor disagreed, held plaintiff was entitled

to recover the reasonable value of her ser-

vices. Sexton V. Snyder [Mo. App.] 94 S.

W. 562. Instruction that if plaintiff sawed
larger ties than those specified in contract
•without notice to defendants that he would
charge for them at a higher rate than that

fixed by the contract for the sawing of ties

therein specified he could not recover at a

higher rate, held properly refused because
ties differed from those specified in con-
tract, were larger, and were not sawed
under it. Vale v. Suiter, 58 "W. Va. 353,

52 S. E. 313. Custody of mining properties

by defendant held that of the plaintiffs, and
the amount of his compensation not having
been agreed upon, he was entitled to such
amount as his services were reasonably
worth. Andrews v. Connolly, 145 F. 43.

S3. For discussion of right of building
contractors to recover for extras, see Build-

ing and Construction Contracts, 7 C. L. 480.

In action for stenographer's services, where
only conflict in evidence was as to the price

to be paid per folio for depositions, each
party claiming that the work was to be
done for a different price but both that a
carbon copy was to be furnished free, and
the evidence not showing a conditional
promise on either side as to the copy, held
that Judgment including compensation for
copy was erroneous. Hall v. Luckman
[low.aO 107 N. W. 932. Statement of plain-
tiff who had arranged to chaperon defend-
ant's daughter on a European trip that a
certain sum would cover her extra expenses
above the agreed compensation, held not
to prevent plaintiff from recovering addition-
al extra expenses which she was reijuired

to incur, which were not contemplated by
the parties and were rendered necessary

through daughter's conduct in leaving the

party, etc. Leonard's Adm'r v. Cowling
[Ky.] 93 S. W. 909. Letter written by plain-
tiff to defendant, while arranging to take
latter's daughter on a European trip, by mis-
take fixed the expense of the trip at a cer-
tain sum for 6 months' trip. Later, how-
ever, defendant, in a personal interview,
was given to understand that the sum named
would only cover a 3 months' trip. Trip
actually lasted three months and three
weeks. Held that statement In letter did
not preclude plaintiff from recovering extra
compensation for the additional three weeks,
id.

84. To be paid from the proceeds of a
sale of concentrates. Farrell v. Gold Flint
Min. Co., 32 Mont. 416, 80 P. 1027. Cannot
recover in the absence of evidence showing
a sale and a sum suflflcient to reimburse
him received therefrom. Id. Parties may
contract for the payment of an obligation
out of a particular fund and in a particular
manner. Agreement that money advanced
by plaintiff should be repaid out of the prof-
its of a partnership to be entered into by
plaintiff and defendant. Defense good.
Creery v. Thompson, 26 Pa. Super. Ct. 511.

85. Building. Gurski v. Doscher, 98 N.
Y. S. 588. Where land is sold to one who
agrees to pay a part of the consideration
to a creditor of the vendor, and no time
Is specified for payment, it is payable Im-
mediately, under Civ. Code § 1667. Peters
v. George [Cal. App.] 81 P. 1117.

SO. Where plaintiff agreed to buy adver-
tising space and sell It to defendant, held
tlie contract with defendant as well as the
conduct of the parties negatived any obli-
gation on the part of defendant to pay "short
rates," which plaintiff had been compelled
to pay a newspaper with which he had con-
tracted In order to carry out his contract
with defenda-nt. Hampton Co. v. Schlesinger,
99 N. Y. S. 522.

87. See 5 C. L. 713.

88. For a full discussion of this ques-
tion see Conflict of Laws, 7 C. L. 677.

80. See 5 C. L. 713.

80. Where a seller wrote to a buyer
that he could not afford to ship the goods
under the terms of the contract and suggest-
ing new terms, the mere fact- that the buyer
ordered the goods after receipt of the seller's
letter was not an acquiescence In the new
terms suggested by the seller. Brennan
v. Dansby [Tex. Civ. App.] 95 S. W. 700.
Where it appeared that If oral contract
was entered into It amounted to a novation
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therefor,"' and cannot limit their right to do so.*' As a general rule, no further

consideration is necessary than the mutual assent of the parties."* The draft of a

written contract may be changed by either party^ before signature." A provision

that no agent shall have a right to change or modify the terms of a written contract

does not preclude a party from showing that he was induced to enter into it tlirough

an agent's fraudulent representations."'

It is generally held that a written contract not under seal may be modified"' or

discharged by a subsequent parol agreement,"* and the same is true in regard to

and necessarily Involved an abrogation of a
iprevlous written one, giving of an instruc-
tion as to necessity of meeting of minds
on terms of oral contract held to render
unnecessary instruction that jury could not
find that the written agreement was set

aside, unless evidence showed that it was
mutually agreed that it should be abrogated.
Hubbard City Cotton Oil & Gin Co. v. Nichols
[Tex. Civ. App.] 14 Tex. Ct. Rep. 1, 89 S.

W. 795. Defendant's agreement to pay plain-

tiff a certain sum for furnishing the name
of a purchaser for farm held not revoked
by defendant's statement, after name had
been furnished, that he would not pay com-
mission unless farm was sold for a certain
sum, plaintiff not having assented to tht
modification. Burd v. Webster [Wis.] 107

N. W. 23. Where a written contract exists,

and one of the parties sets up an arrange-
ment of a different nature, alleging conduct
on the other side amounting to a substitu-
tion of this arrangement for the written
contract, he must clearly show not only
his understanding, but that the other party
had the same understanding. Stephens v.

Essex County Park Commission [C. C. A.]

143 F. 844. Failure of defendant to reply
to contractor's letter held not to entitle

latter to assume that defendant intended
to release him from obligation to have
work completed within a specified time.

Id.
91. Payment of Interest in advancfe Is of

itself prima facie evidence of an extension of

time for the payment of the principal. Hig-
gins v. McPherson, 118 III. App. 464. Sub-
stituted or modified agreement for pur-
chase of plaintiff's land at a judicial sale

held inapplicable since contingencies which
it was ^designed to cover never arose.

Gloeckner v. Kittlaus, 192 Mo. 477, 91 S.
" W. 126. Withdrawal by mutual consent of

money deposited in bank by plaintiff to

secure his performance of contract with
decedent, and which was to be forfeited to

latter in case of nonperformance, and loan

thereof to decedent held not to conclusively

show abrogation of provision for forfeiture,

but question whether abrogation wa.s in-

tended was for Jury. Eekhout v. Cole, 135

N. C. 583, 47 S. E. 655. Contract for sale of

school land under which deed was delivered

to purchaser, who gave note therefor secured

by vendor's lien, held executory, so that com-
missioners' court could modify It by re-

ducing rate of Interest. Delta County v.

Bl-ackburn [Tex. Civ. App.] 90 S. W. 902.

Where during the performance of a con-

struction contract plaintiff for a considera-

tion agreed to ask for no more payments
until certain work was finished, he was not

justified in abandoning the work before

it was completed because he was not paid
tor extra work. Condon v. Church of St.
Augustine, 98 N. Y. S. 253.
Bviilence lield not to show mbaiflcntlon:

Of contract of employment. Schulze v. Shea
[Colo.] 86 P. 117. Parol modification of a
lumbering contract as to the manner and
place of cutting and moving the timber.
Des AUemands Liumber Co. v. Morgan City
Timber Co. [La.] 41 So. 332. Of contract for
construction of electric railway. Tennis
Bros. Co. V. Wetzel & T. R. Co., 140 F. 193.
Where contract provided that vendor was
to furnish a clear abstract of title "except
an incumbrance of $4,000," which vendee as-
sumed, provision in deed that sale was made
"subject to an incumbrance of $4,000 and
unpaid commissions on such loan" held not
a modification of the contract so as to re-
quire vendee to pay such commissions. Wil-
son V. Wilson, 115 Mo. App. 641, 92 S. W.
145.

E]vltlence held to sho-iv modlflcatlon: Ex-
tending time for delivery of cotton. Rankin
V. Mitchem [N. C] 53 S. B. 854.

92. Discharge of contract may be effect-
ed by a change in the terms whereby a
new contract is in effect substituted for the
old. American Fine Art Co. v. Sinion [C. C.
A.] 140' P. 529. Whether there has been such
a rescission or discharge is a question of
intention. Id. Evidence held to show oral
agreement which operated to rescind writ-
ten contract to purchase advertising matter.
Id. A paper signed by one of the parties
stating that the other party's rights under
the contract were not to be affected by de-
lay in performance, held not a new contract.
Landvoigt v. Paul, 27 App. D. C. 423.

93. May, by a subsequent agreement based
on a sufficient consideration, modify it in
any manner they see fit, notwithstanding a
provision therein that it shall only be modi-
fied in a particular manner. Provision in
insurance policy restricting exercise of right
to obtain other insurance. Polk v. Western
Assur. Co., 114 Mo. App. 514, 90 S. W. 397.

84. Addition of interest to note. Well-
den v. Witt [Ala.] 40 So. 126; Elliptt v.
Howison [Ala,] 40 So. 1018.

1!5. Draft of written contract may be
changed .'at any time before signature.
Where parol contract void under statute of
frauds was subsequently reduced to writing
by plaintiff, he was entitled to insert new
conditions therein before sending it to de-
fendant for signature. Bewick v. Hanilca
[Mich.] 12 Det. Leg. N. 672, 106 N. W.
63.

96. Contract for sale of fruit trees. Bone-
well & Co. V. Jacobson [Iowa] 106 N. W.
614.

97. Elliott V. Howison [Ala.] 40 So. 1018.
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specialties, provided the subsequent agreement lias been executed.'' By statute in

Bome states the foregoiag rule as to specialties is, made applicable to all -writt£n

contracts.^

In so far as the new and the old contracts aro consistent, they should be con-

Etrued together.''

No rights can be based on a contract which has been entirely abrogated by

the substitution of a new one.^

Merger.^—Before one contract is merged in another and superseded thereby,

the last one must be between the same parties as the first and must embrace the

same subject-matter, and must have been so intended by the parties.'"

§ 6. Discharge by performance or breach. A. General rides."—^A breach

arises on the unexcused' failure or refusal of one party to carry out his part of an

entire contract,' or where he voluntarily puts it out of his power to perform," or

98. By substitution of Inconsistent oral

agreement. American Pine Art Co. V. Simon
[C. C. A.] 140 F. 529.

99. A parol agreement on sufBcient con-
sideration extending the time of. payment
under a mortgage is valid. Moody v. Atkins
[Ala.] 40 So. 305. Oral executed agreement
reducing the rent called for in a sealed
lease. Snow v. Griesheimer, 220 111. 106,

77 N. E. 110. Salesman could prove sub-
sequent parol agreement relieving him from
responsibility for the collection of accounts
for sales where by virtue of performance
thereof the accounts could no longer be

|

collected by him because the title thereto

had vested in his employer. American Food
Co. V. Halstead, 165 Ind. 633, 76 N. E.

251.
1. Under Civ. Code § 1698, a verbal agree-

ment, whereby the tenant was to have free

pasturage for certain stock when fully exe-

cuted by pasturing ' without demand for

charge, is a valid modification of the written
contract reserving 'the pasture to the land-

lord. Hanse v. Phillips [Cal. App.] 82 P.

1127. Under Rev. Civ. Code § 1287. Barton
V. Koon [S. D.] 104 N. W. 521. Evidence
held to support finding that written con-
tract for purchase and sale of realty and
personalty was modified by parol. Id. Under
Rev. Codes 1899, § 3996, providing that a con-

tract in writing may be altered by a con-

tract in writing or an executed oral agree-
ment and not otherwise, oral alteration of

written contract is not binding unless con-
tract as changed has been executed. Annis
V. Burnham [N. D.] 108 N. W. 549. Rule ap-
plies to all written contracts, whether at-

tempted alteration pertains to performance
or other provisions. Id. A contract for the
sale of realty may be abandoned or waived
by the vendee by parol. Wisner v. Field
[N. D.] 106 N. W. 38.

2. An agreement for an additional sum,
to substitute a different style of corners
for a building which plaintiff had contracted
to plaster, became a part of the original
contract and defendant was entitled to set
off against plaintiff's claim for a balance
due the amount necessarily spent in com-
pleting abandoned work. Conroy v. Carlln,

96 N. Y. S. 141. "Where modification of

written contract of bailment affected only
the time- for the payment of rentp,!, failure

to pay rental entailed all the consequences

stipulated for In the written agreement.
Whitehill v. Schwartz, 27 Pa. Super. Ct.
526.

3. Where It was agreed, on plaintiff be-
coming unable to carry out contract for
purchase of merry-go-round, that amount
already paid on purchase price should be
used in purchasing a shooting gallery, atad
that original contract should be canceled,
held that such original contract could not
be made basis of cross-bill by defendant in
suit to set aside sale of shooting gallery
for fraud. Parker v. Anderson [Tex. Civ.
App.] 85 S. "W. 856. Where a note was exe-
cuted for services rendered, there could be
no recovery on account for the services
without producing the note or accounting
for its nonproduction. Dawdy v. Dawdy's
Estate [Mo. App.] 94 S. W. 767.

4. See 5 C. L. 714.
5. Evidence held to sustain finding that

new contract was not Intended to supersede
old one. Walsh v. Lunney [Neb.] 106 N. W-
447. Contract to convey right of way to
railroad in consideration of its establishing
station and stopping accommodation trains
thereat held merged in subsequent deed con-
veying land on condition that it do so, and
providing for reverter for breach, and rights
of parties were to be determined by terms
of such deed. Gray v. Chicago, etc., R. Co.
[C. C. A.] 140 F. 337. Contract to enter into
possession of and operate certain railway
held superseded by subsequent lease in so
far as the two were Inconsistent. Granfl
Trunk W. R. Co. v. Chicago, etc., R. Co
[C. C. A.] 141 F. 785.

6. See 5 C. L. 714.
7. See § 6 C, post.
S. Where party totally or partially fails

to perform what he has promised. McGura
V. Neils Lumber Co. [Minn.] 107 N. W. 130.
Where a contract provides for a series of
acts, a nonperformance of one accompanied
with a refusal to perform the rest constitutes
a breach of the entire contract. As where
one is to deed several lots at stated periods
and fails to deed one lot, stating that he
will not deed any more at the agreed price.
Landvoigt v. Paul, 27 App. D. C. 423. To
ascertain whether or not there has been
a breach of an express contract, the con-
tract itself must be looked to in order to
determine whether the party declared
against has failed or refused to perform
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prevents performaBce by the other paxty.^* A breach of an independent part of a

severable contract does not put an end to the whole contract^ or excuse performance

of other independent provisions by the other party.^^

an undertaking according to the terms of
the agreement between the^ iiarties. Bunt-
ing V. Dobson tGa~] 54" S. B. 102. Where
the seller of property agreed to take it back
If unsatisfactory and to refund the purchase
price, under Civ. Code § 1440, the contract
was broken when the seller refused to

receive baqk the property and refund the
money. Sierra Land & Cattle Co. v. Brioker
[Cal. App.] 85 P. 665. ©omplaint held suf-
ficient to show breach of contract to convey
land in consideration of services performed
by defendant's son. Grau v. Grau [Ind. App.]
77 N. B. 816. Evidence in action on contract
whereby - plaintiffs were appointed defend-
ant's agents to sell fish held to require sub-
mission of question of breach to the jury.

Emerson v. Pacific Coast & Norway Packing
Co. [Minn.] 104 N, W. 573. Where plaintiff

had a right to remove oyster shells under
a contract with defendant, and defendant
refused to permit him to take them, it was
not necessary in an action on contract for

the value of the shells to show that de-

fendant converted theni to his own use.

Pass Packing Co. v. Torsch [Miss.] 40 So.

228. Where, in an action to recover the

?,greed consideration for the privilege of

filling in a lot, defendant assej-ts a breach by
plaintiff in stopping him, evidence that sev-

eral months later defendant attempted to

fill in some more is not conclusive that

plaintiff had not broken the contract. Johns-
ton V. O'Shea [Mo. App.] 94 S. W. 783. Evi-

dence held not to show any breach of the

conditions of bond contract. Grindrod v.

Anglo-American Bond Co. [Mont.] 85 P. 891.

Contract by which defendant's testator

agreed to pay plaintiff a certain sum per

year in reparation of wrongs done to her

and her sister, held not breached by plain-

tiff's advising with testator with reference

to a suit against her involving their rela-

tions, so as to forfeit plaintiff's rights there-

under. Wakley v. King, 98 N. Y. S. 957.

Evidence held sufficient to sustain a finding

that the breach of a contract to manufacture
varnishes according to plaintiff's formula
occurred more than two years after the

making of the contract. Grant v. Pratt,

97 N. Y. S, 29. In action on note payable

when defendant was able to pay it, evidence

held insufficient to show that he was able

to pay it at a certain time. Glass v. Adoue
[Tex. Civ. App.] 86 S. W. 798;

9. Absolute destruction of the subject-

matter by voluntary act of party is a breach.

Barker & S. Lumber Co. v. Edward Hlnes

Lumber Co., 137 P. 300. Where one agrees to

sell certain lot to another under contract

providing that he shall not make deed until

he has sold certain other lots, and before

selling such other lots puts, it out of his

power to perform by selling lot covered by

the contract, he is guilty of a breach, and
vendee may sue at once without waiting for

sale of other lots and without tendering

purchase price. Cooley v. Moss,. 123 Ga.

707 51 S. E. 6-25. Purchase, by defendant of

log's with which his logs were commingled

held not to render impossible of performance
contract whereby defendant was to sort
qnd drive defendant's logs. McGuire v. Neils
Lumber Co.. [Minn.] 107 N. W. 130. Where
one purchasing a mine agrees to pay $850
out of the first "net profits" as a part of
the purcliase price, he cannot pile up the
ore mined and then sell it with the mine
and escape payment. Taachenor v. Tibbals
[Utah] 86 P. 483. Evidence held sufficient-
to show that enough ore had been rained
to net $860 profit if it had been sold. Id.
One may not escape liability on a contract
by destroying the condition upon which it

was to have been performed. Agreement
by the parties to jointly endeavor to se-
cure control of a co^'poration, and. if suc-
cessful endeavor to make plaintiff manager.
Control lost by defendant's contracting' with
anotlier. Lloyd v. Dickson [La.] 40. So. 542.
Petition alleging that the parties agreed to
jointly endeavor to secure control of. a cor-
poration, and, if successful, make plaintiff
manager, and that defendant thereafter con-
tracted with another party by which the
same positibn was to be secured to him, held
to show -breach. Id.

10. Where two promoters -of a proposed
coirporation agreed to finance it and failed
because certain other promoters failed to
execute • certain deeds according to agree-
ment for incorporation, the latter cannot
complain. Miser Gold Min. & Mill. Co. v.
Moody [Colo.] 86 P. 335. Where defendant's
breach of contract to boom and sort plain-
tiffs logs lay in their failure to run logs
down river to point where they could be
put into plaintiff's boom, due to defendant's
use of river above sorting gaps as storage
pond for its own, logs instead of maintaining
river as navigable waterway, and not in fail-
ure to put logs into the boom below the
sorting gaps, defendant could not excuse
itself on ground that performance was physi-
cally impossible because plaintiff's boom in-
to which logs were to be delivered was not
large enough to contain logs which they put
Into the river. Nester v. Diamond Match Co.
[C. C. A.] 143 P. 72. A party cannot stop
performance to prevent anticipated loss
without becoming accountable for the dam-
age caused by the interruption. Defendant
held not entitled to stop plaintiif from cut-
ting more logs until those already cut were
hauled for fear more would be cut than
could be hauled and that the excess would
be Injured by lying in the woods, where
there was nothing in the contract authorizing
him to regulate the matter and defendant
was entitled to retain a certain part of the
contract price until the work was complet-
ed. Morgan v. Tucker [Vt.] 61 A. 863.

11. If the renunciation of part perform-
ance does not go to the whole consideration
and does not render full performance im-
passible, or render the main object of the
contract unattainable, and was not intend-
ed to excuse performance of the other pro-
visions, no breach occurs, and no right of ac-
tion arises. Barker & S. Lumber Co. v. Ed-
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If a party to an entire executory contract," before the time for performance

arrives, distinctly and unequivocally" renounces or repudiates it, the other party

may, at his election,'-* treat his action as a breach.'^

(§6) B. Acceptance and waiver}^—Performance of the contract according

to its terms may be waived by a party having knowledge of the facts," or his duly

aiitliorized agent,^* either expressly" or by acts or conduct showing an intention not

ward Hines Lumber Co., 137 P. 300. Perform-
ance of balance of contract not excused because

a party voluntarUy disables himself from
jierforming a severable portion tliereof. Id.

Supplemental agreement extending contract

for sawing- logs to timber subsequently pur-

chased hell an independent provision, so

that its unintentional breach by having
timber cut and sa-wed else-where did not ex-

cuse plaintiff from further performance. Id.

Breach of provision in compromise agree-

ment that s-witch -which defendant -was to

be allowed to maintain in front of plain-

tiff's premises should be kept open and free

of cars, except when in actual use, held no

ground for cancellation in equity, but inno-

cent party would be relegated to action at

law for damages. Haydon v. St. Louis, etc.,

R. Co. [Mo. App.] 93 S. W. 833. Contract

for sale of good -will of business and not

to engage in same business held severable,

so that breach of latter agreement did not

preclude recovery on note given covering

consideration for both, but only entitled de-

fendant to recoup damages resulting frSm

breach. Bradford v. Montgomery Furniture

Co., 115 Tenn. 610, 92 S. W. 1104.

la. It is essential to the repudiation of

a contract that there be something still to

be performed by the repudiating party.

Could be no repudiation of a mutual release

of liens. Holden v. Gilfeather [Vt.] 63 A.

144.
13. Letters held to amount to a refusal

to abide the terms of the contract. Bus-

seU V. Excelsior Stove & Mfg. Co., 120 111.

App. 23. Evidence insuffleient to show
breach by defendant of contract by which

plaintiff was to construct a dam. National

Contracting Co. v. Hudson Hiver Water Pow-
er Co., 110 App. Div. 133, 97 N. Y. S. 92. Must

be both intention to abandon it and the ex-

ternal action to do so. McGuire v. Neils

Lumber Co. [Minn.] 107 N. W. 130. Pur-

chase by defendant of all logs lying along

banks of stream held not to amount to repu-

diation of contract whereby defendant was to

sort and drive logs commingled with them
which originally belong to defendant. Id.

14. A mere statement of a promisor that

he will not perform his contract does not

constitute a breach until the other party

acts upon it. Landvoigt v. Paul, 127 App.

D. C. 423. The other party may accept the

statement as a breach and sue thereon or

may stand by the contract and wait the time

of performance. Id. Although renunciation

goes to the whole contract, or to a vital,

dependent, provision, yet, if the other party

does not promptly accept it as a breach, the

contract will be regarded as still alive for

all purposes. Barker & S. Lumber Co. v.

Edward Hines Lumber Co., 137 F. 300.

15. Landvoigt v. Paul, 27 App. D. C. 423;

McGuire v. Neils Lumber Co. [Minn.] 107 N.

W 130' Alger-Fowler Co. v. Tracy [Minn.]

107 N. W. 1124. May sue at once. Seymour
V. -Warren, 100 N. Y. S. 267. May treat the
contract as rescinded and sue for the amount
paid by him thereunder. -Where one, who
has agreed to teach another until latter
becomes proficient in certain line, abandons
contract after being paid in full and refuses
to teach him longer. Timmerman v. Stan-
ley, 123 Ga. 850, 51 S. E. 760. Express repu-
diation and denial of oral contract to divide
profits of purcliase and sale of land by per-
son having title gives rise to cause of ac-
tion against him for damages. Rice v. Par-
rott [Neb.] 107 N. W. 840. Where a
party e^fpressly repudiated contract and npti-
fied fhe'oth'er that it would receive no'more
iron under it, in ari action for breach no
advantage can be ta.ken of the other party's
failure to perform thereafter. Whiting
Foundry Equipment Co. v. Hirsch, 121 111.

App. 373.
10. See 5 C. L. 715.
17. Where a planter In consideration of

advances made by a factor agreed to ship his
cotton crop to him or to some one designated
by him, but thereafter sold the crop to an-
other person without the knowledge of the
factor, the fact that the latter had failed
to designate a consignee and, after being
informed of the partial shipment already
made, received the promise of the planter
to ship the balance of the crop according to
contract, did not constitute a -waiver of
the breach. National Bank of Commerce V.

Sullivan [La.] 41 So. 480. Where the plant-
er kept deposits with the factor of other
funds than those advanced, the fact that
the factor collected the proceeds of a draft
drawn by the planter on the purchaser and
credited the same to the planter's account
did not give notice of the wrongful sale so
as to constitute a waiver. Id. Where the
liability of a subscriber to an agreement
was conditioned on the securing of a certain
number of responsible signers, the fact of
his signing at a time when the signatures of
insolvent persons were on the paper was not
a waiver of the condition, he being ignorant
of the insolvency. Sager «. Gonnermann, 100
N. Y. S. 406. ^ .

18. A change or waiver .nust be made by
one having authority. Il -was not shown
that plaintiff's bookkeeper had authority to
change or waive a cent -act binding defend-
ant to store goods where they -would not
freeze, and defendant .;ould not show the
acts and declarations of the bookkeeper.
Phenix Nerve Beverage Co. v. Dennis & L.
Wharf & Wharfage Co., 189 Mass. 82, 75 N.
B. 268.

10. Hilton V. Hanson [Me.] 62 A. 797.
Where a party has expressly waived a no-
tice of the default of one whose debt he
has agreed to pay, .e can not complain
that such notice was lOt given. Smyser v.
Fair [Kan.] 85 P. 408.
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to require it..^" Thus, the absolute and unconditional acceptance of an article con-

tracted for, with knowledge of all the facts, is a waiver of any defects therein. ^^

20. By acts and declarations manifesting
an Intent not to claim the supposed advan-
tage, or by a course of acts or conduct, or
by so neglecting and failing to act as to
induce a belief tliat it was the intention and
purpose to waive. Hilton v. Hanson [Me.]
62 A. 797. Must not remain silent after
learning of breach of conditions for which
forfeiture is imposed as a penalty. Insur-
ance policy. Polk V. Western Assur. ,

Co.,

M4 Mo. App. 514, 90 S. W. 397. Where a
lessor waived his right to declare a for-
feiture of a gas and oil lease at the end of

a 12 year period, the lessee was entitled to

A. rea'sonabie time thereafter in which to

'develop the territory. American Window
Glass Co. V. Indiana Natural Gas & Oil Co.
[Ind. App.] 76 N. E. 1006. What was a rea-
sonable , ti;iie was a question of fact. Id.

Damage' due to oiinission of tying of brick
work called for by specifications for in-

stalling boiler held chargeable to default
of defendant in failing to furnish proper su-
perintendent in absence of proof that plain-

tiff acquiesced in vairiance, which was ques-
tion for the jury. Arkwright Mills v. Ault-
man & T. Mach. Co. [C. C. A.] 145 F. 783.

EJvldence held to BhoirT walveri Where
the wife of a teacher taught for him while
he was sick, without being employed by
the school, it was open to the jury to find

that the school accepted the wife's services

In place of those of her husband and that
he was to receive compensation therefor
as though he had rendered the services him-
self. Southern Industrial Inst. v. Hellier, 142

Ala. 686, 39 So. 163. Where lease of rails

and track material required lessee, on termi-
nation of lease or lessee's failure to keep the
conditions of the same, to redeliver them
to the lessor at a certain place, acceptance
of them by lessor at a different place held

to put an end to the contract and to relieve

the lessor and his sureties from liability for

future rent, or for expense of removing them
to place of delivery named in the contract.

White Elver, etc., B. Co. v. Star Banch &
Land Co. [Ark.] 91 S. W. 14. Acceptance did

not, however, release them from liability for

rent previously accrued. Id. Acts of archi-

tect and owner held a waiver of the provi-

sion in a construction contract that no ex-

tension of time could b« granted except upon
written demand. Huber v. St. Joseph's Hos-
pital [Idaho] 83 P. 768. Error to exclude
evidence showing acts by the owner or archi-

tect waiving the provision requiring writ-

ten application for extension of time. Id.

Where a party rejected a tender of an agreed
nominal considerartion for an option, saying
"If I want anything I will take it all at

once," can not assert in equity nonpayment
of consideration. Seyferth v. Groves & S.

E. Co., 119 111. App. 276. Failure to furnish

scrap iron of the grade called for by the

contract cannot be made the ground of re-

scission where the purchaser rejected the iron

and allowed substitution. Whiting Foundry
Equipment Co. v. Hirsch, 121 III. App. 373.

The acceptance of a.nnual rental and exe-

cution of a receipt after the expiration of

a 12-year period provided for in a gas and

oil lease was a waiver of the right to claim
a forfeiture at the end of the 12-year peri-
od. American Window Glass Co. v. Indiana
Natural Gas & Oil Co. [Ind. App.] 76 N. E.
1006. Of written contract for cutting wood
and timber, etc. Hilton v. Hanson [Me.]
62 A. 797. Where owners consummated sale
brought about by brokers, held that they
could not contend that it was not brought
about within a reasonable time. Morgan v.

Keller, 194 Mo. 663, 92 S. W. 75. Vendor
may waive provision of contract for sale
of realty that title shall be clear of incum-
brances before he makes payment, and does
so if he makes no objection to making pay-
ment on that ground but is willing to pay
and let incumbrances he lifted, afterwards.
Davis V. Barada-Ghio Eeal Estate Co., 115
Mo. App. 327, 92 S. W. 113. Where v.endee
is willing and able to pay purchase- money
and offers to do so, and vendor ''makes no
objection to the offer because the cash is not
proffered, latter thereby waives tender of
cash. Id. Two of three persons who agreed
that their salaries as officers of a proposed
corporation should be paid out of the prof-
its could not recover"from the third a sal-
ary received by him out of the capital where
they assented to such payment. Mills v.
Hendershot [N. J. Bq.J 62 A. 542. Where it

was agreed that neither dividends nor sal-
aries to stockholders or officers of a proposed
corporation should be paid except from the
profits, salaries paid after it "was known
that there were no profits could not have
been considere'd by th© parties as controlled
by the dividend clause of the agreement and
were noi paid in violation thereof. Id. A
navigation company notified defendant that
it could not carry out its contract to pur-
chase 2,000 tickets daily at 45 cents each.
Defendant then wrote that thereafter the
charge would be 50 cents per ticket as the
45-cent rate was given on the theory that
the navigation company would carry out its
agreement. Held a waiver of the stipula-
tion for the purchase of 2,000 tickets daily,
though the letter further stated that there
was no time in which to modify the contract.
Kirkland v. Niagara Gorge E. Co., 109 App.
Div. 201, 95 N. Y. S. 657. The waiver was
supported by a sufficient consideration, to
wit, the payment of an additional sum for.

tickets. Id. An entire contract for purchase
of yarn called for its delivery in instalments.
Defendants objected to yarn delivered as not
being in accordance with the contract but
accepted and used it. Held that they could
not thereafter rescind and refuse to accept
future deliveries, since they had put it out
of their power to restore the consideration.
Harding, Whitman & Co. v. York Knitting
Mills, 142 P. 228. Plaintiff's conduct in al-
lowing time Conceded in which to arrange
tor freight rates to elapse without notify-
ing other party to proceed with logging oper-
ations, held a waiver of contract provision
requiring logging operations the first year.
Mueller v. Cook, 126 Wis. 504, 105 N. W.
1054. Plaintiff held also to be estopped by
conduct from claiming breach. Id.

Evidence held not to sho-rr -n-alTen Of
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Mere knowledge of or assent to the breach of; a contract is r^ot a vraiyerr thereofj'"'

nor is the right to recover for a breach waiyed by performance by the other party

witli knowledge thereof,^^ nor the right to recover liquidated: damages for delay by

permitting a completion of the contract without objection.^* Acts of performance

after tlie happening of the contingency on which the contract is to. terminate by its

terms do not necessarily prevent reliance on such termination.^^

Waiver of the provisions of. a written contract may, be shown- by parol, _
even

though it is under seal.^°

right to liquidated damages for delay in com-
pletion of construction contract. Stevens
V. Essex Co. Park Com. [C. C. A.] 143 F. 844.

21. Performance according to a contract
of sale is presumed where - acceptance is

made after an inspection or an opportunity
for inspection of the goods. Field v. Schus-
ter, 26 Pa.' Super. Ct. 82., The acceptance
of an article contracted for is the receipt
thereof by the appropriate party to a con-
tract with the intent of retaining the same,
indicated by some act or work sufficient for

that purpose. McGuire v. Neils Lumber Co.
[Minn.]. 107 N. W. 130. Receiving ajid pay-
ing for goods raises a. rebuttable presump-
tion of acceptance, and throws the burden
on the party receiving them to prove the
contrary. Instruction approved. Goodwin
Mfg. Co. v. Arthur Fritsch. Foundry & Mach.
Co. [Mo. App.] 89 S. W. 911. Evidence held
not to show waiver of provision that piles

should be according to government speciflca-
. tions. Carlin & Co. v. Fraser [Va.] 53 S. B.

145.
Acts held to be an aceeptance: Plaintiff

contracted to sort and deliver for defendant
certain logs which were commingled with
logs belonging to other persons. Later de-

fendant bought whole mass of logs 'and noti-

fied plaintiff to discontinue sorting after

logs had been driven, and delivered as re-

quired. Held that notice tended to show ac-

ceptance rather than waiver of nonperform-
ance. McGuire v. Neils Lumber Co. [Minn.]

107 N. W. 130. Vendee of sugar cane by
making it into sugar and selling the sugar
waived requirement of contract that the cane
should test a certain per cent. Gilmore v.

Meeker, 116 La. 849, 40 So. 244. Defendant
held liable to plaintiff for drilling a well

where he failed to make a test within 30

days, as required by the contract, though
the well did not produce. Hagadorn v. Mc-
Nair, 109 App. Div, 759, 96 N. Y. 'S. 417.

Where defendant expressed her satisfaction

with a portrait and requested the artist to

keep it temporarily for exhibition, there was
a constructive delivery and acceptance.

Scott V. Miller, 99. N. Y. S. 609.

Acts Iteld not to amonnt to acceptance:
Defendant's failure to remove unsatisfactory
screens furnished by plaintiff. Higgins Mfg,
Co. V. Pearson [Ala.], 40 So. 579. Where
plaintiff agreed to sink a well on defend-
ant's land, defendant to furnish the cast-

ing for the well, and plaintiff did not prop-
erly discharge his contract, the fact that

defendant subsequently used the well. Hahl
V. Deutsoh [Tex, Civ. App.] 14 Tex. Ct. Bep.

901 94iS. W- 443. Plaintiff bought materials

In shoe factory of, R., in which were cer-

tain machines belonging to defendant for

which roj'alty was paid. He then wrote de-

fendant stating that he would pay arrears
of royalty due from R. if defendant would
give him leases of the macliines and assign
its claim against R. Defendant wrote that
iti had forwarded leases and assignment to
be delivered on plaintiff making a satisfac-
tory financial showing, but they "were never
delivered and R. was credited v/ith amount
of plaintiff's check. Held that defendant was
not authorized to use check without comply-
ing with conditions on which it was sent,
which were not waived by plaintiff's use of
the machines in the meantime, for which
he paid. Goodspeed v. United Shoe Ma-
chinery Co. [Mich.] 12 Det. Leg. N. 596, 104 N.
W. 982. A 30-day test of a tank held not
waived by the owner getting ready to use
the tank in case it met the test. • Logan v.
Consolidated Gas Co., 107 App. Div. 384,
95 N. Y. S. 163. Where plaintiff agreed to
cut logs and deliver them at a certain place,
the fact that before delivery defendant
marked them aind contracted to sell them
when delivered would not be a waiver of
delivery. Norris v. Clark, 29 Pa. Super. Ct.
562.

23. There must be a release, consideration,
or such conduct on the part of the assenting
person a.s creates a condition to the detri-
njent of the other party. Pope Mfg. Co. v.
Rubber Goods Mfg. Co., 110 App. Div. 341, 97
N. Y. 6. 73.

23. Party aggrieved may strictly perform
oh his part and hold the other. Pope Mfg.
Co. V. Rubber Goods Mfg. Co., 110 App. Div.
341, 97 N. Y. S. 73. Where plaintiff's contract
for the performance of services for defend-
ant stipulated for a forfeiture of part of
the compensia.tion in case of failure to fulfill

tlie contract, and, pending performance, a
dispute arose as to the amount of compensa-
tion to which plaintiff was entitled, plain-
tiff did not waive his right to recovfer full
payment by accepting payments according to
defendant's claims and fully completing the
contract on his part. Hearn- v. Stevens &
Bro., 97 N. Y. S. 566. That plaintiff perform-
ed and waited until the end of the term
before bringing suit did not show waiver of
the breach under the circumstances. Id.

24. Couch V. Newtown Council Bldg. Ass'n,
109 App. Div. 856, 96 N. Y. S. 441.

25. After termination of a contract where-
by defendant was to furnish plaintiff with
oil as long as the "Beaumont" v?ells were
flowing, by the wells ceasing to flow, the
fact that after a new well began to flow de-
fendant resumed shipments under the con-
tract did not create a new liability or pre-
vent it from relying on the termination of
the contract. North Texas Const. Co. v. San
Jacipto Oil Co. [Tex. Civ. App.]- 16 Tex. Ct.
Rep. 45, 95 S. W. 706.
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(§6) G. Excuses for failure to p&rfOrm."—An rmexcused^^ breach of an en-

tire contract by one party excuses further performance by the other."'' So too, one

cannot predicate any rights on a breach for which he is himself responsible.^" A
party to an executory contract based on mutual promises may, when called on to

perform his part, show that performance by the other, party is impo^sible.^^

As a general rule, one who unqualififedly undei'takes to do a particular thing is

not excused because performance is prevented by the act of God or a vis major,'^

or is rendered impossible by some unforeseen contingency,^^ which should have been

26. Hilton v. Hanson [Me.] 62 A. 797.

27. See B C. L,. 718.
28. Excusable delay does not dispense

With proof o£ ultimate performance. Gates
V. O'Gara [Ala.] 39 So. 729. Replication ex-

cusing delay in completing a building but
failing to state that the building- was ever
completed, held demurrable. Id.

29. Wasser v. Western Land Securities

Co. [Minn.] 107 N. W. 160. On violation of

agreement by two companies to sell phos-
phate rock, one of the companies for itself

and as assign«e of the otlier could not re-

cover for refusal to accept the rock. Ala-
chua Phosphate Co. v. Anglo-Continental
Guano Works [Fla.] 40 So. 71. Where the

maker of a note' payable in services is dis-

charged for justifiable cause, the payee Is

released from his obligation to receive pay-
ment in services or to grant an extension
of the note, and a suit on the note is not pre-

maturely brought when begun "within six

months aiter maturity. Minzey v. Marcy
Mfg. Co., 6 Ohio C. C. (N. S.) 593. A total

breach by some act making performance im-
possible puts an end to the contract. Bar-
ker & Stewart Lumber Co. v. Edward Hines
L. Co., 137 F. 300. Where one party repu-
diates contract, the other need not perforin

useless acts to keep it alive so as to re-

cover for breach. Where one repudiates con-

tract to furnish bolts as ordered for a spe-

cific period, the other party need not continue

to order as a condition of recovery for

breach of contract as an entirety. RussfeU v.

Excelsior Stove & Mfg. Co., 120 111. App. 23.

Where defendant- repudiated her agreement
to pay the reasonable value of a painting,

plaintiff was not bound thereafter, to make
a delivery before suing for the price. Scott

V. Miller, 99 N. Y. S. 609. Wh«re it is

sought to excuse nonperformance by failure

of the other party to do certain things on his

part, It must be shown that he was under
obligation to so perform. Replicaition int

suffloient which failed to aver that it was
defendant's duty to furnish materials. Gates

V. O'Gara [Ala.] 39 So. 729.

30. Where the seller of bank stock agreed

to reimburse the purchaser for any loss

which he might sustain trom the bank's

failure to recover misappropriated moneys,

the release of security against the def'ault-

Ing officer, with purchaser's consent, pre-

cludes a recovery on the contract. Robin-

son V. Pierce [Colo.] 83 P. 624. Where plain-

tiff was responsible for loss of dim because

he directed contractors who were cgnstruct-

Ing It to turn on water before It was com-
pleted, held that he thereby relieved de-

fendant from duty to rebuild it imposed by
contract, and defendant's failure did not au-

thorize rescission and recovery of purchase

price. Williams v. Walden, 124 Ga. 913, 53
S. B. 564. Evidence held not to warrant ver-
dict for plaintiff. Id. Evidence held to sus-
tain finding that plaintiffs' loss of sugar
cane by frost was due to their inability
through scarcity of labor to deliver daily
the number of tons required by the contract
with defendant, and not to defendant's fail-
ure to unload cars. Gilmore v. Meeker, 115
La. S49, 40 So. 244. Evidence held to show
that defendant was not guilty of breach 'of

a contract to cut, pull, or float timber for
plaintiff, but that plaintiff was guilty of
such breach by making demands not justified
by the contract and by breaking up defend-
ant's preparations and arrangements. Ues
Allemands Lumber Co. v. Morjgan City_ Tim-
ber Co. [La.] 41 So. 332. Evidence held to
show that failure of plaintiff to build house
on land was due to defendant's own acts, so
that he was not entitled to have deed can-
cele'd on that account. Graham v. Straws-
burg [Ky.] ,91 S. W. 737. T'ailure of plain-
tiff to complete contract to cut and deliver
all the sawlogs on certain la'nd before a
certain date held no defense to action on
contract where it was due to defendant's re-
fusal to permit more logs to be cut until
those cut had been removed, and It did not
appear that previous mismanagftment had
put it out of his power to complete the con-
tract in time. Morgan v. Tucker [Vt.] 61
A. 863. Fact that parties employed by de-
fendants to haul timber to miUs had 15
months in which to do so, held not to ex-
cuse plaintiff for delay in carrying out con-
tract to saw such timber, unless delay was
caused by failure' of defendants or their
employes to furnish timber to be' sawed. In
which ease they would not be liable for delay
so ciused. Vale v. Suiter, 58 W. Va. 353, 52
S. B. 313.

31. German-American Security Co.'s As-
signee V. McCuiloch [Ky.] 89 S. W. 5.

32. That a water co-mpany was unable
to maintain the usual 'pressure because of
excessively cold weathfer was no defense to
an action for failure to furnish water.
Whiteliouse v. Staten Island Water Supply
Co., 101 App. Div. 112, 91 N. Y. S. 544.

33. Where a party by his own contract
creates a duty or chirge upon himself, his
undertaking must be substantially complied
with under any and all circumstances. To
excuse performance his contract must pro-
vide' for it. Vale V. Suiter, 58 W. Va. 353, 62
S. -E. 313. One who, by his voluntary con-
tract, absolutely engages' to do a thing, is

bound to do it or be liable in damages, not-
withstanding it is beyond his power toper-
form it or becomes impossible by inevitable
accident or other contingency, not foreseen
and not within his control. Law & Co. v.
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anticipated and guarded against in the contract/* nor because he is disappointed as

to the means whereby he expected to perform.'* This rule does not, however, ap-

ply where the parties have expressly stipulated to the contrary,'* nor where per-

formance is rendered impossible by operation of,'' or a change in,'* the law. The

Paxton [Mo. App.] 93 S. W. 354. PlalntifEs
contracted to bore well for defendant, at

a place to be selected by him, which would
produce not less than a specified quantity of
water, defendant to board plaintiff's em-
ployes. Drill became fastened in well in

such a way that they could not pull it out,
and they were forced to abandon the work.
Held that defendant's refusal to allow them
to drill another well elsewhere was not a

breach of the contract, and plaintiffs were
not entitled to damages on theory that per-
formance had been prevented by defendant.
Id. Warehouseman, where goods are de-
stroyed by Are. Clough v. Stillwell Meat Co.,

112 Mo. App. 177, 86 S. W. 580. Undertak-
iifgr to construct and deliver gas holder and
tank complete, and collapse of tank during
a test. Logan v. Consolidated Gas Co., 107
App. Div. 384, 95 N. Y. S. 163. Where a
contract for the drilling of an oil well pro-
vided that the well should be sunk to a
depth- of 500 feet if necessary, and the drill-

ers were compelled by difficulties in the work
to abandon the well before they reached the
depth of 500 feet, and were then prevente<3
by the landowner from drilling another well,

the drillers were not entitled to recover for
the well partially drilled, though they might
have been entitled to recover for breach of
contract in wrongfully preventing them from
drilling the second well. Fuller v. Kaminsky
[Tex. Civ. App.] 16 Tex. Ct. Rep. 367, 95 S.

W. 655.

34. Where lease contained covenant that
premises should be used only for saloon
purposes, the lessee "was held not relieved
from liability for rent by reason of the
adoption of prohibition by popular vote, un-
der a local option statute in existence when
tlie lease "was made. Houston Ice & Brew-
ing Co. V. Keenan [Tex.] 13 Tex. Ct. Hep.
251, 88 S. W. 197. Nonperformance of a

contract is not to be excused because one of

the parties is prevented from performing his

obligations in the premises by rains which
are naturally or reasonably td be expected.
Contracts are made subject to be performed
under ordinary conditions which may be rea-
sonably anticipated with reference to the
localities and seasons. Tasker v. Baugh, 124
Ga. 846, 53 S. E. 266. Charge as to effect of
act of God as excusing performance of contract
for manufacturing lumber held inapplicable
and erroneous, where it appeared that rains,
claimed to have caused damage, were not
unusual. Id. That it was impossible to re-
move magnesium stains was no excuse for
failure to perform an absolute contract to
renovate brickwork and "have a job like
new" "where the contractor had reason to an-
ticipate the Impossibility but the same was
unknown to the owner. Finney v. Bennett,
97 N. Y. S. 291.

35. That an owner expected to pay a
contractor out of funds to be derived from
a collateral contract with another party,

though the contractor knew of the owner's
plan. Smith v. Kaufman, 30 Pa. Super. Ct.

265.

( 36. Where defendant undertook to deliver
wheels, unless prevented by "unavoidable
cause," the giving way of the foundation of
the engine, delay of plaintiff in giving or-
ders, and extraordinary demand for ma-
terial necessary to manufacture, did not con-
stitute a bar to plaintiff's action. Conners-
ville Wa^on Co. v. McFarlan Carriage Co.
[Ind.] 76 N. E. 294. Where contract required
plaintiff to run sawmill steadily except when
prevented by unavoidable accident, he was
not excused from performance by reason of
the fact that his men quit his employment
because of a smallpox scare if by due dili-
gence he could have procured other help
and continued the work. Various instruc-
tions and requests for instructions consid-
ered. Vale v. Suiter, 58 W. Va. 363, 52 S. E.
313. Conversations held not equivalent of
written notice of unavoidable' delays where
contract provided that no verbal statement
of anyone should modify its terms. Link
Belt Engineering Co. v. U. S., 142 F. 243. De-
lay due to failure to receive materials held
not "unavoidable" within meaning of con-
tract for government work, where contractor
knew of congested condition of steel market
when contract was made, and supposedly
guarded against it by providing for a longer
time for completing work than would other-
wise have been necessary, and hence he
was liable for stipulated damages. Id.

37. An injunction issued at the instance
of a third party enjoining work upon streets
js not an act of law within Civ. Code § 1511,
so as to extend the time of performance of
contract. Union Contracting & Paving Co.
V. Campbell [Cal. App.] 84 P. 305. Two in-
surance compa.nies entered into agreement
whereby business and policies of one were
taken over by the other. Agent of former
company took service with latter under
agreement whereby it was to guaranty his
commissions on renewal premiums. Before
any such premiums were collected, transfer
agreement was declared invalid by court at
suit of stockholders, the statu quo was re-
established, the transferee was enjoined from
collecting renewal premiums, and agent was
enjoined from paying same except to trans-
ferror company. Held that performance of
agent's contract was rendered impossible of
performance by vis major. Kansas Union
Life Ins. Co. v. Burman [C. C. A.] 141 F. 835.
Appointment of receiver for corporation in
involuntary proceedings renders its execu-
tory contracts not adopted by the receiver
nugatory, and the other party to such a
contract cannot recover damages for its
breach but is only entitled to just compensa-
tion for his actual expenditure of labor and
money. Tennis Bros. Co. v. Wetzel & T. R.
Co., 140 F. 193.

38. Adoption of prohibition by popular
vote held not such -a change in the law as
would release defendant from liability for
rent under a lease in which he covenanted to
use premises for saloon purposes, where lo-
cal option statute was in existence when
lease was made. Houston Ice & Brewing Co.
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subsequent destruction of a specific thing whose continued existence is necessary to
performance/' or the death or disability of one contracting to render personal serv-
ices, will excuse performance.*" One may, notwithstanding the destruction of
the subject-matter> recover on a quantum meruit for services, rendered pursuant
to an entire contract if they were accepted by and were beneficial to the obligee, and
if the language of the contract and the circumstances permit the implication of a
promise to pay.*^ One can never escape liability on the ground that performance
was prevented by inevitable accident where he could have prevented the happening
of the event relied on by the exercise of- ordinary care and foresight.*''

One who promises absolutely to do a particular thing cannot make performance
depend on the happening of contingencies.*'

(§6) D. Sufficiency of performance.**—Performance is such thorough ful-

fillment of a duty as puts an end to the obligations by leaving nothing more to be
done.*" A party is ordinarily boimd to perform his- contract according to its terms,*"

V. Keenan [Tex.] IS Tex. Ct. Rep. 251, 88 S.

W. 197.
39. Agreement of company issuing invest-

ment bonds as to their payment held im-
possible of performance "within the time
specified or within a reasonable time, if ever,
so that defendant was relieved from liability

on notes given for monthly instalments of
purchase price on the ground of failure of
consideration. German-American Security
Co.'s Assignee v. McCulloch [Ky.] 89 S. "W. 5.

Rule does not apply where the thing destroy-
ed is that which one of the parties has ex-
pressly contracted to construct and deliver.

Contract to construct and deliver gas holder
and tank complete and destruction of tank
during .test. Logan v. Consolidated Gas Co.,

107 App. Div. 384, 95 N. T. S. 163.

40. See Hammon on Contracts, p. 831.

41. Clough v. Stillwell Meat Co., 112 Mo.
App. 177, 86 S. W. 580. Where warehouse-
man agreed to store apples until a stipulat-

ed date at a specified price, to unload them
from cars and reload them, to keep them
insured, etc., and on their destruction by
fire before period of storage expired collect-

ed the insurance at the request of the own-
er, held that facts raised an implication
that he was to be paid what his services

were reasonably worth and he was entitled

to that amount. Id. Where plaintiff con-
tracted to furnish and erect an elevator in

defendant's building within a specified time,

to be paid for when accepted by defendant's
architects, and before the elevator was com-
pleted or accepted the building was destroy-

ed, held that he could not recover on a quan-
tum meruit, the defendant having derived

no benefit from it. Louisville Foundry &
Mach. Co. V. Patterson [Ky.] 93 S. W. 22.

Fact that tenants of building were permitted

to use elevator for some days before the

fire held not to show that it was accepted

by the architects, particularly as it did not

appear that latter or the owner authorized

such use. Id. Agent of architects alleged

to have accepted elevator held to have had
no authority to do so. Id. Tenant's use

held not to have resulted in any advantage
or profit to owner where they were bound
to pay rent whether elevator was completed
or not. Id.

42. An irrigation company can excuse Its

failure to furnish water for irrigation ac- J

cording to contract only by proof that Its
failure was due to inevitable accident, or
to a cause which the company could not, by
the exercise of ordinary care and foresight,
have prevented. Colorado Canal Co. v. Mc-
Farland [Tex. Civ. App.] 15 Tex. Ct. Rep. 848,
94 S. W. 400.

4.S. Agents held not relieved from absolute
promise to purchasers of machinery to keep
on hand extras for repairs because breaks
for repair of which extras were wanted may
not have been due to neelieence or innate
defects, promise being unconditional. Ty-
son v. Jackson Bros. [Tex. Civ. App.] 14 Tex.
Ct. Rep. 431, 90 S. W. 930.

44. See 5 C. L. 720.
45. McGuire v. Neils Lumber Co. [Minn.]

107 N. W. 130. A landowner employed plain-
tiff to find a purchaser on terms whereby a
certain cash payment was to be made and
a mortgage given, and on the production of
the purchaser plaintiff offered to pay the
whole of the purchase money if the land-
owner was not satisfied as to the purchaser's
ability to meet deferred payments when
they fell due. Held, that such offer did not
remove an objection as to the ability 6f the
purchaser to perform the contract, as it
amounted to a proposal to vary the terms of
the sale. Young v. Ruhwedel [Mo. App,] 96
S. W. 228. Evidence of a breach of a con-
tract to furnish and maintain a pump "of
ample daily capacity" to supply a water-
works system held to pressnt a question
for, the jury. Hubbard City v. Bounds [Tex.
Civ. App.] 16 Tex. Ct. Rep. 304, 95 S. W. 69.
Evidence held to show perforraance; By

complainant of her part of a contract by
which her aunt promised to deed or devise
realty to her In consideration that the lat-
ter care for the aunt during the remainder
of her life. Warner v. Marshall [Ind.] 75
N. E. 582. By defendant of contract whereby
he was to have decedent's deposits in cer-
tain banks In consideration of his support of
lier during her lifetime. Drefahl v. Security
Sav. Bank [Iowa] 107 N. W. 179. Of agree-
ment by defendant to deliver first mort-
gage bonds, though at the time of delivery
there, had been no technical release of a
prior mortgage, and plaintiff was not en-
titled to rescind. Nes v. Union Trust Co.
[Md.] 64 A. 310.
Kvldence held Innufllclent to show per-
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and cannot accept those terms whicli are favorable to him and reject those which are

onerous, but must accept or reject it in its entirety.*' In the case of building eon-

tracts, a literal compliance is not necessary, but a substantial performance in good

faith authorizes a recovery of the contract price, leSs a reasonable allowance for iu-

advertent and trivial errors and omissions,** and this rule has been held applicable

to undertakings of a different character, under appropriate circumstances.**

Where no element of special trust or confidence is involved,^" the promisor is

ordinarily not bound to perform the contract in person, but may do so through the

medium of a third person."^

forniance! Of contract to search a title, "the
work to be done and completed in about
two weeks." Griffin v. Arlt, 96 N. T. S. 1033.

A certificate filed pending an adjournment
by a witness -who had been called by de-
fendant and stating that plaintiff's excava-
tion of certain premises complied "with the
contract between plaintiff and defendant
was insuflicient to prove performance. Ryan
V. Brown, 96 N. T. S. 188. Contract to move
shoe manufacturing business and factory to

a certain city and continuously operate fac-
tory to full capacity of specified buildings
for 10 years is not performed by using a
part of the building for such purpose and
leasing the balance for other manufactur-
ing purposes. Havre De Grace Real Estate
& Power Co. v. Havre De Grace, 102 Md. 33,

61 A. 662.

46. In an action for failure to furnish
paper, it was immaterial whether defendant
was unable to comply with the samples
and specifications, since defendant should
have determined whether it was able to com-
ply with the contract before entering into

it. Dexter Sulphite Pulp & Paper Co. v.

McDonald [Md.] 63 A. 958. The fact that
defendant did not know that the paper
would be subjected to a certain test to de-
termine whether it corresponded to the sam-
ple was no defense. Id. Contract for sale

of land cannot be avoided by vendee, in the
absence of fraud or mistake, unless vendor
abandons it or fails to comply with its

terms. Annis v. Burnham [N. D.] 10? N. W.
649. Where railroad has for a valuable con-
sideration located its shops, offices, etc.. In

place required by its charter, it cannot by
amendment of charter remove them to an-
other city. In view of Rev. St. 1895, art.

4367, requiring railroads to keep general
offices at place named in charter, or 11 no
place is so named, to keep offices, shops, etc.,

at-place where they have contracted to keep
them for a valuable consideration received.
City of Tyler v. St. Louis S. W. R. Co.
[Tex.] 14 Tex. Ct. Rep. 839, 91 S. "W. 1.

47. Where vendee borrowed money from
bank to pay purchase price of land and gave
his note therefor, and it v/as agreed by the
vendor, the vendee, and the bank that upon
payment of the note title to the land "was to
be conveyed to the vendee, but in default
thereof it should be conveyed to the bank
and deed was delivered to bank with blank
left for grantee's name, held that vendee
and those claiming under him took land
subject to an equitable lien in favor of the
holder of the note tor the amount due there-
on, since they never could compel perform-
ance of the agreement until note had been
paid. Beer v. Wisner [KTeb.] 104 N. W. 757.

48. See Building and Construction Con-
tracts, 7 C. L. 480.

'

49.- Clough V. Stillwell Meat Co., 112 Mo.
App. 177, 86 S. W. 680. Evidence held suf-
ficient to show a substantial performance of
a contract to prepare a tract of ground and
to plant it to vines according to specifica-
tions. Nishkian v. Chisholm [Cal. App.] 84
P. 312. Substantial, as well as complete
performance, means performance according
to the terms of the contract, not the doing
of something else equally advantageous to
the promisee. Clough v. Stillwell Meat Co.,
112 Mo. App. 177, 86 S. W. 580. An agree-
ment to keep property in a warehouse until
a certain date, unless previously called for,
and to keep it Insured, is not substantially
performed by paying the insurance money
to the bailor in case the property is de-
stroyed by fire. Id.

50. See, also, Assignments, 7 C. L. 277.
Executory contracts which stipulate solely
for special personal service, skill or knowl-
edge, are not assignable. Petition held not
demurrable because of allegation that con-
tract for subscription to book had been as-
signed, it not appearing that editing was
to be done by any person other than the one
named in the contract, and if there was any
reason of a personal nature why defendant
was induced to subscribe on assurance that
book was to be bound by assignor, that fact
should be made to appea,r by answer. Har-
ris v. Paine [Neb.] 107 N. W. 748. Printing
and binding not personal in character. Id.
Agreement bv mother to care for father's
illegitimate children held not assignable.
People's Bank & Trust Co. v. Weidinger [N.
J. Law] 64 A. 179.

51. An ordinary contract to do certain
work entitles the party for whom the work
is to be done only to full beneficial per-
formance through the other party, and not
to personal performance by him when no
question as to unpaid charges arises. Mc-
Guire v. Neils Lumber Co. [Minn.] 107 N. W.
130. Contract' for sale of timber providing
that, if it is not measured and Inspected
right, and if buyer does not furnish man
who shall fairly comply with contract, buy-
er may resell, and also providing that all
the lumber Is to be measured. Inspected, and
settled for by a certain company, cannot be
a,voIded because such company fails or re-
fuses to measure, inspect, and pay for lum-
ber where buyer offers to have same fairly
measured anKj inspected and to pay for It
Mills V. Stillwell [Ky.] 59 S. W. 112. Un-
der a contract to pay a certain sum of mon-
ey to a railroad company or its successors
or assigns upon completion of a certain line,
a completion by the company under lt»
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Where the promisor uiidertakes to perform to the satisfaction of the promisee^^

or his agent/^ an honest and reasonable objection by the latter precludes a recovery.

If one having an option to perform in either of two ways voluntarily deprives

himself of power to perform in one of them, his obligation to perform in the other

becomes absolute."* Gratuitous assistance in the performance of the contract in-

cidentally rendered by the collateral act of the paxty for whom the work is to ba

done, which renders it unnecessary for the other party to incur certain expense

and perform certain labor, does not constitute a breach of the contract nor compel

the party performing to resort to an action for damages, nor deprive him of the

right to recover the entire contract price. '^ So too, one entitled to compensation for

a collateral act may recover not to exceed the agreed compensation for an equivalent

act equally serving his interest.''*

A fraudulent performance which defeats the object of the contract bars re-

covery thereon.'^

(§6) E. Dema7iJ:'tr ^lender necessary to fix performance or breach.—Where
the contract ,BJ>tr/ides for the delivery of goods as ordered, a demand is necessary -ta

put tbe-oelier in default."' ISTo demand is necessary where the-ecirtract. is executed

trhd one pairty wrongfully holds property belonging to the other.'" By statute in

Iowa, no action can be maintained on a eontract for labor or the prayment or de-

livery of property other than money where the time of performance is not fixed

until a demand of performance has been made upon the maker and refused, or a

reasonable time for performance thereafter allowed.'" An action for a breach

cannot be based on a demand made after its commencement."

changed name is sufficient. Piper v. Choc-
taw Northern Townslte & Imp. Co. [OKl.J

85 P. 965.
52. Where a machine is sold to defendant

under a guaranty that it will be satisfaotory-

to him, no recovery can be had unless he
i3 satisfied. Instructions approved. Bialy

V. Krause [Mich.] 12 Det. Leg. N. 702, 105 N.

W. 149. Action for work performed up to

time at plaintiff's rescission and for pros-

pective profits. Meachem v. Gardner, 27 Pa.

Super. Ct. 296. He must be in good faith

dissatisfied. Builcimg contract. Higglns
Mfg. Co. V. Pearson [Ala.J *0 So. 579. Pro-
vision in contract for sale of brand that

defendant was to have his horses on the

range but that plafntiBt was to he the Judge,

held not to give plaintiff right to arbitrarily

say that horses were his which in fact be-

longed to defendant. Belknap v. BeiHcBap

[S. D.J 107 BT, W. 692. In action on con-

tract whereby defendant agreed to pay
plaintiff a certain sam for settling Mm on
puhlic land If the lanfl suited him, held that

the question whether It suited him was for

the jury, though he testified that It did not,

where it appeared that he had settled on ft

and obtained awards from the state for the

same. Stanford v. Wright [Tex. Civ. App.J
14 Tex. Ct. Rep. 741, 92 S. W. 269.

53. For interpretation and effect of pro-

visions In building contract requiring per-

formance to the satisfaction of arcfhfteets,

erglneers, etc., see Building and Construc-

tion Contracts, 7 C. L. 480.

54. - Where one who has an crptlon to pay
the contract price in money or by a convey-

ance of property voluntarily deprives him-
self of pcfwer to make the conveyance by
conveying the property to a third peraon,

7 Curr. Ijaw-^52.

hla obligation to pay cash becomes abso-
lute. Must pay fuH contract price, though
property is worth less. Irving v. Bond
[Neb.] 107 N. W. 585.

55. McGuire v. Wells Liumber Co. [Minn.]
107 N. W. 130. • Defendant cannot complain
that plaintiff failed to do certain work
which would have been necessary had It not
been for defendant's own conduct- Id.
Plaintiff contracted to drive and deliver logs

1 Glean and separate from logs of other par-
ities ana by a second contract to float, drive,
!and sort in separate booms other logs bear-
Snig certain marks. Thereafter defendant
bought all the logs with which those so

I marked were commingled, and after plaln-

Itlff had floated and driven contract logs and
f-ad started to sort them notified him not

I

to proceed with sorting. Held that defend-
ant was entitled to recover the fuU contract
price. Id.

58. Where contract to do grading for rail-
road provided that contractor should be en-
titled to transportation for his tools to a
certain place, he was entitled to recover cost
of transportation to a different place to
which freight was less. Snyder v. Patton &
Gibson Co. [Mloh.] 12 Det. Leg. N. 1041, 106
N. W. 1106.

I 57. Delegation of Investigation as to the
j
thickness of coal strata to one who fabri-

, cated a false core, thus rendering the In-
' formation unreliable. Hoover v. Beech Creek
I Coal & Coke Co., 29 Pa. Super. Ct. 615,

58. See 5 C. L. 729, n. 29. Smokeless Fuel
Co. V. Seaton [Va.] 52 S. E. 829.

59. Where an agreement to retrade boats
had become executed by defendant's accept-
ance of the boat exchamgsu to plaintiff, no
demand was necessary to entitle plaintiff to
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If there be mutual covenants or undertakings to be performed at the same time,

either of the parties, to sustain an action, must show a tender."^ If both covenants

are to be performed simultaneously, but the first act is to be performed by one of

the parties, the other may sustain his action by showing readiness."^ An absolute

refusal by one party to perform renders a tender by the other party unnecessary.'*

By statute in some states the thing to be delivered need not be actually produced

on an offer of performance unless the offer is accepted."^

(§6) F. Rights after default.^^—^Default in performance by one party gen-

erally excuses further performance by the other'^ and entitles him to rescind the

contract,"* or to sue in equity for specific performance,*" or at law for his resulting

damages.^" The fact that a contract is not enforceable does not preclude recovery

for a fraudulent repudiation thereof.''^

By statute in some states, one who has subjected himself to a. forfeiture by

recovei- the boat he exchanged to defendant.
Douyherty v. Neville, 108 App. Div. 89, 95

I-.", y. S. 806.

GO. Code, s C055. Newburn v. Hyde [Iowa]
107 N. W. 604. Demand iiSld a condition
precedent to action on contract Vv'liereby

plaintiff was entitled to a certain sum in

vehicles to be selected from stock "now in

storage" on payment of certain per cent of
list price. Id. Demand on manager of com-
pany with whom vehicles were stored held
insufflcient, it not being a demand on the
maker. Id. In any event, such a demand
for vehicles not in the possession of the
storage company was insufficient. Id. De-
mand ELlsO held insufflcient because of fail-

ure to tender percentage of list price of ve-

hicles in possession of such company. Id.

Statement of manager of company that he
would not deliver vehicles even if he had
them held not to excuse demand, since de-

fendant was under no obligation to procure
vehicles he did not have. Id.

61. Payment demanded after action

brought. National Contracting Co. v. Hud-
son River Water Power Co., 110 App. Div.

133, 97 N. Y. S. 92.

62. Bell v. Hatiield [Ky.] 89 S. "W. 544.

Vendee's promise to pay for land-and ven-
dor's agreement to convey a clear title held.

to be dependent and concurrent conditions,

so that performance or an offer to perform
by either party was essential to put the

other in default and lay the foundation for

an action for damages or to enforce the

contract. Davis v. Barada-Ghio Real Estate

Co., 115 Mo. App. 327, 92 S. W. 113. Where
vendor agreed to convey clear title on pay-
ment of purchase price, he had no right to

insist on payment until he had discharged
incumbrances. Id. Where contract for sale

of land provides for delivery of deed on
payment of purchase price, there must be an
actual tender of price, a willingness or read-
iness to pay being Insufficient. Annis v.

Burnham [N. D.] 108 N. W. 549. Covenants
for payment of purchase money an(J for de-

livery of deed conveying good title held mu-
tual'- ana dependent, so that neither party
could demand performance without first ten-

dering performance on his part. Michigan
Home Colony v. Tabor [C. C. A.] 141 F. 332.

63. Bell v. Hatfield [Ky.] 89 S. W. 644.

Tender not necessary where buyer was ab-

sent from place of delivery on every day

when tender could have been made under

its terms, la. Tender not necessary where
buyer of cattle did noi :!esignate a day for

delivery as required by conti'^?'- I^- Must
show ability to perform. EvidencC ^^^'^ to

support finding that plaintiffs were reCly,
able, and willing to deliver cotton at time
agreed upon. Rankin v. Mitchem [N. C] 53
S. B. 854. A vendor seeking to enforce a
forfeiture of a deposit made as security for
performance by vendee must prove ability
to perform his part, notwithstanding an ex-
press repudiation of the contract by ven-
dee. Wells Fargo & Co. v. Page [Or.] 82 P.
856. But need not make a formal tender or
offer to perform. Id.

64. Landvoight v. Paul. 27 App. D. C. 423.
Where vendor repudiated contract for sale
of land before date when vendee was re-
quired to pay part of purchase price, held
that latter could sue for breach, though he
did not make a tender on or before such
date and though he waited until the time
fixed by the contract for performance before
bringing suit.' Kulilman v. Wieben [Iowa]
105 N. W. 445. Defendant having notified
plaintiff of his inability to perform his con-
tract and having expressly repudiated It,

plaintiff was not required to make tender of
performance on his part in order to main-
tain action for breach. Ennis Brown Co. v.
Hn>F&t [Cal. App.] 82 P. 1056. Defendant's
refusal to accept goods before expiration of
time fixed by contract for delivery held a
breach excusing plaintiffs from iraking ten-
der and delivery, and they were entitled to re-
rover price if they were ready, willing, and
able to deliver and otherwise to comply
with their contract. Wilson & Co. v. Levi
Cotton Mills,. 140 N. C. 52, 52 S. B. 250. De-
fendants could not complain of an unneces-
sary delivery. Id.

65. Civ. Code § 1496. Where purchaser
is authorized to return property if unsatis-
factory, the property need not be actually
produced when the offer of return is made
unless it is accepted. Sierra Land & Cattle
Co. V. Brioker [Cal. App.] 85 P. 665.

66. See 5 C. L. 722.

67. See § 6 C, ante.

See § 8 B, post.

See Specific Performance, 6 C. Li. 1498.

See § 9, post.

Eepudiation of nonenforceable agree-
ment to execute bond for title. ICaplan v.
AVhitworth [La.] 40 So. 723.

68.

70.

71.
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breach of a contract may be relieved therefrom by making compensation, if the

breach is not grossly negligent, willful, or fraudulent."

§ 7. Damages for breachj^—The subject of damages is fully treated else-

where.'*

§ 8. Rescission and abandonment. A. By agreement or under special provi-

sions of the contract.'"^—The contract may itself provide for its discharge or annul-

ment and fix the resulting rights of the parties.''* Such discharge may be shown by
acts and conduct evidencing an intention to be no longer bound thereby."

Eescission is the act of canceling the contract by restoring the conditions exist-

ing immediately before it was made, and is effected by each party returning to the

other what has been received pursuant to the contract, or its equivalent.'^* A con-

tract may be rescinded by mutual consent'" without any new consideration.'"

(§8) B. Occasion and right to rescind or abandon without consent.^^—One
may rescind a contract which he was induced to make through fraud, misrepresen-

tation, or undue influence,'^ accident or mistake,'* or duress,'* unless by waiver there

72. Rev. Codes 1899, § 4970. Bennett v.

GlaspeU [N. D.] 107 N. W. 45. Plaintiff held
entitled to be relieved from forfeiture of

contract to convey land to him on crop pay-
ment plan for failure to account for part of

crop. Id.
73. See 5 C. L. 722.

74. See Damages, 5 C. L. 904.

75. See 5 C. L. 722.

76. "Where a contract provides that the
licensee of a patent may terminate the pay-
ment of royalty by returning the machine
and paying the royalty due to date, and up-
on the further condition that the licensee
agrees not to use similar machines until
the patent expires, a return of the machine
&nd payment of the royalty due terminates
the obligation to pay royalty notwithstand-
ing a breach of the latter conditron. Warth
v. Loewenstein, 121 111. App. 71. Where de-
fendant guaranteed to sell stock for plain-
tiff prior to a certain date, a further pro-
vision that contract should become null and
void on such date held not to prevent lia-

bility for failure to make the sale. Qause
V. Commonwealth Trust Co., 97 N. T. S. 1091.

77. Where one seeks to absolve himself
from a terminable contract by acts, such
acts must bo so inconsistent with the con-
tract as to leave no doubt of Intention. Re-
signing from the position of secretary
and the acceptance of another office, to-
gether with defendant's general conduct,
held insufficient to absolve him from his con-
tract to give all his inventions to the cor-
poration. Bates V. Bates Mach. Co., 120
111. App. 563. Letter held a rescission of
contract for sale of lumber. Gaus & Sons
Mfg. Co. V. Chicago Lumber & Coal Co., 115
Mo. App. 114, 93 S. W. 121. Action of city

in demanding tax books held a termination
of contract employing certain attorneys tb

collect back taxes. City of Wilmington v.

Bryan [N. C] 54 S. E. 543.

78. Raymond v. Edelbrock [N. D.] 107 N.

W. 194.

79. American Fine Art Co. v. Simon [C. C.

A.] 140 F. 529. Contract entered into pend-
ing negotiations for settlement for breach
of another held to merely suspend claim
for damages and not a contract of aban-
donment. Jewell Belting Co. v. Hamilton

Rubber Mfg. Co., 121 111. App. 13. Where a
tontract was entered into which expressly
tancelled a prior one and relieved the par-
ties from further liability thereunder, the
second contract was not a continuation of
the first. Magnolia Metal Co. v. Gale, 189
Mass. 124, 75 N. E. 219. The unconditional
acceptance by a vendor of property returned
to him for alleged breach of warranty or
fraud constitutes a rescission of the con-
tract of sale and renders the vendor liable
tor the price paid. Dougherty v. Neville,
108 App. Dlv. 89, 95 N. Y. S. 806. An answer,
in an action on contract, alleging that the
parties mutually agreed that the contract
"should be -annulled, rescinded and held for
naught" and that a new contract "should
cover • • • the subject-matter"" of the
original contract, alleges an express rescis-
sion. Neis V. Whitaker [Dr.] 84 P. 699.

80. Contract of sale. Weliden v. Witt
[Ala.] 40 So. 126.

81. See 5 C. L,. 724.

83. See Fraud and Undue Influence, 5 C.
L.. 1541. Bennett v. GlaspeU [N. D.] 107 N.
W. 45. Where a circular advertising cer-
tain bonds for sale distinctly requires the
purchaser to read the bond and the bond
provides that the entire contract is contained
therein, and that no one has authority to
alter or modify, a purchaser by keeping the
bond, making payments thereon, and secur-
ing the agency therefor, estopped himself
from rescinding on the grounds of fraud.
Grlndrod v. Anglo-American Bond Co.
fMont.] 85 P. 891. Part performance con-
sisting of appropriation by defendant of
large portion of plaintiff's estate does not
stand in the way of a cancell&,tion of the
contract because procured by undue means
and without tonsideration. Simmons v. Kel-
sey [Neb.] 107 N. W. 122. Statement of the
number of rooms in building on realty cov-
ered by written contract of sale held so
material that Its falsity justified rescission
of contract by vendee because he did not
get what he bargained for, though the ven-
dor may be able to make the building an-
swer the description before the day of per-
formance. Davis v. Scher [N. J. Law] 62 A.
193. Plaintiff failed to show fraud so as to
entitle him to rescind the purchase by him
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be an affirmance of the contract/" or a contract which he made while mentally in-

competent.*'

A total," and, in some states, a partial failure of consideration for an entire

contract,^^ or an unexcused'" failure or refusal of one party to perform, ordinarily

authorizes a rescission by the innocent party,"" but mere technical and unsubstantial

departures froin the terms of the contract,"^ or a partial neglect or refusal to com-

of a business. Muehlhof y. Boltz [Pa.] 64 A.

427.
83. See Mistake ana Accident, 6 C. U 67S.

84. See DUi-ess, 5 C. L,. 1047.

85. Cannot hiave relief from contract
which he ratified aftet- discovering fraud.

Wilkinson v. Sweet [Tex. Civ. App.] 14 Tex.

Ct. Rep. 529, 93 S. W. 702. An acceptance of

interest oi a contract prior to the discovery

of fraud, or subsequently without knowledge
of its legal effect as waiving the fraud, does
not prevent a reBcissiOn of the contract.
Matteson v. Wagoner, 147 Cal. 739, 82 P.

436. Where defendant, after discovering
fraud, attempted' to repudiate contract but
plaintiff refused to accede to repudiation,
and defendant thereafter accepted the con-
sideration for the completion of the contract,

he was bound thereby. Urbansky v. Shir-

mer, 97 N. Y. S. 577. One who voluntarily
takes benefits under a contract With full

knowledge of facts entitling hiffl to rescind
It thereby affirms it and cannot thereafter
assail its validity. Fraud. Rev. Codes 1S99,

§§ 3842, 3843, 3864, 3865. Bennett v. Glas-

pell [N. D.] 107 N. W. 46. Mere delay in

rescinding and the acceptance of beheflts

under the contract Is not a waiver of the

right to rescind where such delay 1-esulted

from ignorance and inexperience in business
matters. Landls v. Wintermute, 40 Wash.
673, 82 P. 1000. Where an Investing agent
has sold some of his own mining stocks to

his principal, partioipatioh in the affairs oi

the company after a rescission amd rejected
offer to return does not waive the right to

rescind. Id.

86. See, also. Incompetency, 5 C. L. 177B;

liisane Persons, 6 C. h. 34. A maker of a
note Who is not entirely without under-
standing, but Who is so mentally deficient

as to be unable to comprehend the nature
of his act and the liability incurred, may
rescind under the Code of California. Dun-
lap V. Plummer [Cal. App.] 82 P. 445.

87. Evidence In action to cancel deed held
to show that grantee never paid considera-
tion named in the deed or any other consid-
eration, for laiid. Allison's Bx'r v. Orn-
dorff [Ky.] 92 S. W. 287. In case vendor re-

fuses to perform contract lor conveyance of
Isnd after full performance or offer to per-
form by the vendee, consideration for con-
tract wholly fails and Is ground for re-
scission by vendee. Miller v. Shelburn [N.

D.] 107 N. W. 51.

S8. Inadequenoy of consideration, mistake
In law, or partial failure of consideration.
Is insufficient, in the absence of fraud, to
authorize the cancellation of a contract.
Stephenson v. Atlas Coal Co. [Ala.] 41 So.

301. Under Civ. Code § 1689, a partial fail-

ure of consideration of an entire contract
gives the other party the right to rescind.
Sterling v. Gregory [Cal.] 85 P. 306.

89. See § 6 C, ante.

90. Where a vendor failed to comply with
the contract as to the goods furnished and
it was clear that the remainder of the goods
which he intended to deliver were also de-
fective. Elliott v. Howison [Ala.] 40 So.
1018. An instruction in an action tor work
done, that plaintiff could not recover if he
wrongfully -...bandoned the contract before
completion held not erroneous as Submitting
the question to the jury as to what was a
wrongful abandonment, where the court had
instructed tnat a breach by defendant justi-
fied an abandonment. Fletcher v. Verser
[Ark.] 96 S. W. 384. Where defendant con-
tracted to keep a sufficient supply of loffs
tut to employ plaintiff's teams, a failure so
to do justified plaintiff in abandoning his
contract to haul them. Id. Rule that One
party may rescind for nonperformance by
the other only when both parties can be re-
stored to the condition in which they were
whien contract Was made (Civ. Code 1895, §
3712), applies only where party claiming
right to rescind establishes breach. Failure
to charge statute held harmless when breach
was not proved. Williams v. Walden, 124
Ga. 913, 53 S. B. 664. Where the seller of
scrap Iron to a foundry failed to furnish the
grade called for and the contract was re-
scinded by the foundry company, the man-
ner in which the seller obtained and shipped
the iron Is material not to relieve him from
his obligation to furnish, but as bearing on
the right of rescission. Whiting Foundry
Equipment Co. v. Hirsoh, 121 111, App. 373.
complainant held justified in assuming that
defendant had abandoned contract whereby
complainant had agreed to sell him land and
to advance him money for the erection of
a house thereon, and hence was not bound to
perform the same but was entitled to have
it set aside on repayment to defendant of
the sums paid by him thereunder. Bewick
V. Hanlka [Mich.] 12 Oet. Le^. N. 672, 108
N. W. 63. Evidence held to -show oompllanco
by purchaser of threshing machine with pro-
vision requiring him to give notice of de-
fects so that he was entitled to rescind for
breach of Warranty. Case Threshing Maoh.
Co. V. Baike [N. D.] 107 N. W. 57. A letter
by defendant notifying plaintiff that defend-
ant .would employ new contractors to do the
work rendered necessary by the fall of a
wall held practically a rescission of the
contract with plaintiff. Colgan v. O'Rourke
[Pa.] 64 A. 529. Where a quarry owner
agreed with another to lease his quarry and
not to engage in the stone business for three
years in consideration of a royalty on all

stone quarried, a violation of the provision
to abstain from business is a. ground for
rescission and relieves from liability for
royalty on stone quarried from his own
quarry. DIshman v. Huetter, 41 Wash. 626,
84 P. 590.

91. Plaintiff could not rescind an agree-
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ply with a term not going to the subiect-matter,"' or defects in performance -wliich

are corrected before the time for performance expires/' do not. A substantial

breach of a divisible contract not wholly executory, which may readily be compensat-

ed for in money damages, does not give an absolute right of r^cission to the other

party.®*

(§ 8) 0. Time and mode of rescdssion or abandonment.^^-—Since the remedy

is largely equiteble,"* a party having the right to rescind must elect to do so within

ft reasonable time after the discovery of iiie facts giving him the right,'' and must

restore,"* or offer to restore/* everything of value received by him from the other

n;ent to buy fltst mortgage KondS because
of an improper acknowledgment of the deed
to the mortgagor, which was cured by acon^
flrmatory deed upon attention being called:

to the error. Nes v. Union Trust Co. [Ma.]i

64 A. 310.

92. Failure of a foreign agent to tender
a monthly statement of his expense account!

held insuft'clent to justify an abandonment.
Anglo-Wyoming Oir Fields v. Miller, 117 111.

App. 6B2.

03. Where the seller of certain goods was
to furnish a bond guaranteeing a profit; a
failure to send a validly executed bond, did

not give the purchaser a right to rescind

the contract, especially where no time fori

furnishing- the bond was specified and a,

valid bond was tendered upon notice. Stand-
ard Manufacturing Co. v. Slaughter, 122 111.

App. 479.

94. Where plaintiff paid defendant a cer-

tain sum for land and' the: timber thereon,

and a certain part of the consideration was
for defendant's services In logging the tim-

ber, held; that the contract for handling the

timber was not wholly executory. Mueller

V. Cook, 126 Wis. 504, 105 N. W. 1054.

95. See 5 C. L. 726.

B«. For procedure in suits to rescind see

Cancellation of Instruments, 7 C. L. 517.

97. Elliott v. Howison [Ala,] 40 So. 1018.

Eev. Codes 1899, § 3934. Annis V. Burnham
IN. D.] 108 N. W. 549. He must act prompt-
ly andi in case he elects to rescind, notify, the

other party without delay. Contract' of sale.

Armour v. Produce Co., 28 Pa. Super. Ct.

524. Bailment for hire with right to pur-
chase. Moneyweight Scale Co. v. Woodward,
29 Pa, Super. Ct. 142. Prompt rescission is

not required where the rescinding party has
been misled by the other party into believ-
ing that such rescission would not be in-

sisted upon. Where vendor advised vendee
to suspend judgment on a filter sold and
sent men to try and make It work. Rhein-
strom v. Elk Brewing Co., 28 Pa, Super. Ct.

519. One undertaking to rescind for a
breach must do so within a reasonable time
after, defects in commodities delivered are
brought home to him by, opportunity for In-

spection. Harding, Whitman & Co. v. York
Knitting Mills, 142 F. 228. One accepting
and acting upon indemnity bond cannot
afterwards contend that' it, does not: cover
risks contemplated by him. Orion Knitting
Mills v. United States F. &. G. Co.,, 187 N, G.

565, 50 S. E. 304. When chattel is delivered
to buyer, he must reject iti within, a reason-
able time thereafter, if it, is not in aqcord-
anpe with the contract of sale, or hew,!!! be
denied the right to rescind. Goodwin Mfg.

Co. v. Arthur Fritsch Foundry & Mach. Co.
[Mo. App.] 89 S. W. 911. Evidence of ac-
ceptance held not to require directed verdict
[for, plaintiff: Id. Onuission to rescind with-
in a reasonable time may be conclusive evi-
dence of' an election to affirm. Bailment
with right to purchase. Moneyweight Scale
GO. V. Woodward, 29 Pa. Super. Ct. 142. Un-
reasonable delay, especially if accompanied
by acts recognizing the contract as valid,
Willi be construed as ai waiver of fraud and
an election to abide by the contract. Waiv-
er cannot be afterwards revoked and con-
tract rescinded. Harms v, Wolf, 114 Mo.
App. 387; 89 S. W. 1037. Waiver a question
of intentibn. Id. Plaintiff, by acts and con-
duct, held to have waived right to rescind
loan agreement for fraud. Id. Plaintiff in
suit to set aside deed for fraud held not to
have ; been guilty of laches. Cason v. Gason
[Tenn.] 93 S. W. 89. By not rescinding
promptly, fOr fl-audj right to do so is waived,
though no prejudice or injury to the other
party is shown. Annis v. Burnham [N. D.],
108 N. W. 549i Where plaintiff knew that
business of corporation, to which he and
certain others had transferred their laun-
dry, in; oonsidfrration of stock, was to pro-
ceed, without regard to fact that all its stock
(had not been issued, and thereafter proceed-
ed to consummate sale, held that he could
not thereafter rescind even if effect was to
perpetrate fraud on him. French v. North-
western Laundry [Iowa] 107 N. W. 430.
Where rescission of' the sale of a business
was not applied for promptly, and the par-
ties could not be placed in statu quo and
there was no attempt to do so, the bill was
properly dismissed. Muehlhof v. Boltz [Pa.]
64 A. 427. To rescind on the ground of mis-
take .under Civ. Code § 1691, the party must
promptly notify the other party upon dis-
covering the mistake and offer to return the
consideration. McGue v. Rommel [Cal.] 83
P. 1000. What is reasonable time depends on
facts of each case. Annis v. Burnham [N.
D.] 108 ;N. W. 549. Where an action for re-
scission, of a mortgage was begun within
five months from, date of, execution, and It
Is alleged that considerable time elapsed be-
fore the fraud was discovered and no af-
firmative injury to defendant appears, a de-
murrer to the complaint on the ground of
laches properly overruled. Matteson v. Wa-
goner, 147 Gal. 739, 82 P. 486. Plaintiffs held
not to have moved with speed and fairness
entitling them to rescind. Evans v. Evans
[Mo.]: 93 S. W. 969. Finding as to time when
machine was returned for breach held not
supported; by evidence. Case Threshing
Mach. Co. v. Bailee [N. D.] 107 N. W. 57.

98. Elliott V. Howison [Ala.] 40 So. 1018.
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party/ unless it is of such a nature as to render its restoration impossible/ or noth-

ing is due the other party on final adjustment.^

Parties to a written contract may rescind it by parol or abandon it by matter

in pais.* A mere failure of the innocent party to perform after a breach is not a

rescission.^ If time is not of the essence of the contract, one desiring to rescind

it for a breach must, in some states, give notice of his intention to the other party

and allow him a reasonable time thereafter in which to perform, unless he has re-

pudiated the contract."

A contract will be treated as abandoned where the acts of one party, inconsistent

with its existence, are acquiesced in by the other.^ There is no termination of a

contract so long as each party insists upon performance by the other.'

So as to restore parties to condition In which
they "were before contract "was made. Tim-
merman V. Stanley, 123 Ga. S50, 51 S. E. 760.

One cannot avoid payment of note on ground
that it was made on Sunday unless he re-

stores consideration received by him. Hale
V. Harris [Ky.] 91 S. W. 660. A rescission
of a contract for sale of land may be effected
by act of a party thereto when consideration
has wholly or partially failed through fault
of the other party, and in such case a notice
that the vendee rescinds and disaffirms the
contract is sufficient where there is nothing
to be returned under the same. Miller v.

Shelburn [N. D.] 107 N. W. 51. Under writ-
ten executory contract for sale of land,
vendee derives in law no Interest in the
land or the title and may rescind in a proper
case without a reconveyance. Id.

99. In an action to rescind a contract and
recover money loaned, plaintiff need not
tender interest received as a condition pre-
cedent to his right to rescind. Matteson v.

Wagoner, 147 Cal. 739, 82 P. 436. In rescind-
ing a sale, an offer to return a note received
as consideration is sufficient if made on the
trial, especially where almost certain that
offer to restore before commencing suit
would have been fruitless. Wellden v. Witt
[Ala.] 40 So. 126. Restoration of considera-
tion is not a prerequisite of an equitable ac-
tion to rescind and for damages, but it is

sufficient if plaintiff in his petition offers to
do equity by asking that the consideration
paid by defendant be regarded as part pay-
ment of the damages. Haydon v. St. Louis,
etc., R. Co. [Mo. App.] 93 S. W. 833. For
cases' dealing with the duty of the v,pndor
to compensate the vendee for improvements
in case of the rescission of a sale of realty
see Vendors and Purchasers, 6 C. L. 1781.

1. If nothing has been received under the
contract by the party seeking to avoid it,

there is nothing for him to do as a condi-
tion precedent to exercising his election to
treat it as a nullity except to assert its in-
validity whenever the guilty party seeks to
assert some right under it. Raymond v.
Edelbrock [N. D.] 107 N. W. 194. Defrauded
party is not required to give notice of dis-
affirmance, provided he does not, after
knowledge of the fraud, retain the fruits of
the fraucrulent transaction, or tacitly, or by
affirmative action, lead the other party to
change his position by reason of apparent
ratiflcation. Id.

2. Rule does not apply where a party
agreeing to teach a person a certain thing

or fit him for a certain position refuses to
complete the contract after giving him some
instruction. Timmerman v. Stanley, 123 Ga.
850, 51 S. E. 760.

3. Where administrator, on purchasing
interest of an heir in the lands of the es-
tate, falsely represented that conveyance
would not include her reversionary interest
in the lands allotted to the widow as dower
and homestead, held that it was not neces-
sary for the heir to offer to return the con-
sideration received by her before suing to
rescind as to such reversionary interest,
where it appeared that the administrator
realized more than the purchase price from a
sale of the land which she intended to con-
vey to him. Reeder v. Meredith [Ark.J 93
S. W. 558. It appearing that she was will-
ing to sell, and would have sold, her interest,
aside from the reversion, for the price paid,
she was not entitled to recover from the ad-
ministrator his profits growing out of the
resale. Id.

4. May v. Getty, 140 N. C. 310, 53 S. B. 75.
Where a mortgagee certifies that the mort-
gage has been fully satisfied and discharged,
a covenant therein to perform another con-
tract, a part of the same transaction. Is also
discharged. Joseph Sehlitz Brewing Co. v.
Komp, 118 111. App. 566. Where one party
repudiates it, the other may assent to the
abandonment and thereby rescind the con-
tract. McKenna v. McKenna, 118 111. App.
240. Where in consideration of monthly pay-
ments an alleged wife agrees to release all
claims, but the payments are not made, the
bringing of an action for separate mainten-
ance is an election to treat the contract as
rescinded. Id.

5. Defendant having broken contract to
rnanage plaintiff's premises, the act of plain-
tiff in taking possession was not a rescission
so as to preclude recovery for a breach.
Seymour v. Warren, 100 N. Y. S. 267.

S. Reasonable time not given vendor to
perform after notice of rescission by vendee.
Elliott V. Howison [Ala.] 40 So. "l018.

7. Acts and conduct relied on to consti-
tute an abandonment should be clearly
proved, and must be positive, unequivocal,
and inconsistent with the existence of a
contract. May v. Getty, 140 N. C. 310, 53 S.
E. 75. Evidence held to sustain findings of
rescission and abandonment of contract to
sell land. Id. Lease held abandoned by mu-
tual consent where return of notes given forrent was demanded and demand was com-
plied with. Herpolsheimer v. Christopher
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(§8) D. Remedies.^—^The rescission or abandonment of a contract ordinarily

puts an end to it for all purposes/" discharges both parties from any further lia-

bility thereunder/^ and precludes a recovery on quantum meruit for services there-

after rendered under it.^^ It v?ill not, however, operate to destroy previously vested

rights where a contrary intention is apparent.^^ One rescinding a contract because

• of a breach may recover the consideration paid by him to the other party/* and the

reasonable value of his services actually performed by him before the rescission."

§ 9. Remedies for breach. A. The right and its accrual}^—No right of ac-

tion for a breach accrues until performance is due under the terms of the contract."

Damages may be recovered presently for breach of an agreement to deliver an ob-

ligation payable in the future.^'

As a general rule, one cannot recover on an entire contract unless he shows

full performance on his own part^° of all the obligations imposed upon him/" or an

[Neb.] 107 N. W. 382. Where defendant ac-

cepted a re-delivery of a boat exchanged
to plaintift under an agreement to retrade,

he could not contend that he took the boat

under an agreement by which he retained

title as security for the purchase, price so

as to defeat plaintiff's recovery of the boat

he exchanged. Dougherty v. Neville, 108

App. Div. 89, 95 N. T. S. 806. Evidence held

sufficient to warrant submission to jury of

question whether written contract for wir-

ing a theatre had been annulled by mutual
consent. Reber v. Brownback, 27 Pa. Super.

Ct. 471. Delay between time when plaintiff

furnished name of person who bought de-

fendant's land and time when sale was con-

summated held not to amount to abandon-
ment of contract to pay plaintiff a certain

sum for procuring a purchaser, there being
no express limitation of time. Burd v. Web-
ster [Wis.] 107 N. W. 23.

8. Though both In default where plaintiff

contended that an assignment was invalid

and demanded performance by the assignor,

and the assignee insisted upon performance
by plaintiff. Hudson River Water Power Co.

v. Glens Falls Portland Cement Co., 107 App.
Div. 548, 95 N. T. S. 421.

9. See 5 C. L. 727.

10. Abandonment bars the right to spe-

cific performance. May v. Getty, 140 N. C.

310, 53 S. B. 75.

11. Cancellation by mutual consent. Ala-

bama Oil & Pipe Line Co. v. Sun Co. [Tex.]

15 Tex. Ct. Rep. 301, 92 S. W. 253, rvg. 13

Tex. Ct. Rep. 973, 90 S. W. 202.

12. Defendant who was one of several

attorneys employed under a contract
terminable at will to collect back taxes for

a certain per cent of the amount collected,

held not entitled to recover on quantum
meruit for services in preparing clainis for

suit after contract had been rightfully ter-

minated by the city. .City of Wilmington V.

Bryan [N. C] 54 S. E. 543. A plaintiff in an
action on the contract for the price of stone

quarried can not recover quantum meruit for

stone removed by mistake after rescission

of the contract. Dishman v. Huetter, 41

Wash. 626, 84 P. 590.

13. Question is one of intention to be de-

rived from language used and surrounding

facts and circumstances. Alabama Oil &
Pipe Line Co. v. Sun Co. [Tex.] 15 Tex. Ct.

Eep. 301, 92 S. W. 253, rvg. 13 Tex. Ct. Rep.

973 90 S. W. 203. Use of word "rescind" or

"cancel" does not necessarily show an in-
tention that cancellation shall have retroac-
tive effect. Id. Evidence held sufficient to
authorize a finding that agreement to cancel
was not intended to release defendant from
liability for previous breach of contract to
receive certain oil. Id.

14. Where vendor refuses to perform con-
tract to convey land after full performance
or offer to perform by vendee, and contract
has been fully rescinded by the latter, vendee
may recover money paid vendor in action for
money had and received. Miller v. Shelburn
[N. D.] 107 N. W. 51.

15. Cannot recover prospective profits.
Meacham v. Gardner, 27 Pa, Super. Ct. 296.

16. See 5 C. L. 727.
17. A promise conditioned when money

should "become due" is not matured when it
is paid before it is due. Pohlman v. Wilcox,
146 Cal. 440, 80 P. 625. Indorsers on note by
sealed writing requested plaintiff to pay
same at maturity and agreed to refund mon-
ey, each to pay his respective share within
thirty days after maturity. If any indorser
failed to pay, his share was to be apportion-
ed among the others and paid within ten
days after the expiration of the thirty days.
Held that action brought against indorser
for his share after expiration of thirty days
but before expiration of additional ten days
was not premature. Sharp v. Bates, 102 Md.
344, 62 A. 747. An action for the price of
goods brought after October 1st was not pre-
mature where, according to the contract,
spring sales should be settled for before Oc-
tober 1st and the goods were shipped in
February and came into defendant's posses-
sion in June or July. American Seeding
Mach. Co. V. Stearns, 109 App. Div. 192, 95

^

N. T. S. 830. Where money is to be paid out
\

of the proceeds of a sale of land, no action
[

will lie for its recovery until such sale. '

Great Western Oil Co. v. Carpenter FTex. Civ.
J

App.] 15 Tex. Ct. Rep. 970, 95 S. W. 57. '

18. Wasser v. Western Land Securities
Co. [Minn.] 107 N. W. 160,

19. Clough V. A. J. Stillwell Meat Co., 112
Mo. App. 177, 86 S. W. 580. Where, because
of delay in shipment, the vendee is obliged
to buy upon the market at a higlier price

and the vendor admits its liability for part
of the difference, a failure to pay for the be-

lated shipments as per contract, in the ab-

sence of a demand therefor, does not pre-

clude recovery. Russell v. Excelsior
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excuse for failure to perform,''^ or a waiyer of tuU performaBce.^^ So too, one

seeldng the aid of a court of equity to enforce a contract must show full performance

on his part or a readiness to perform. ^^

If the obligation of one party is made to depend upon the performance of a

condition precedent by the other, strict compliance therewith by the latter must be

shown.^* If it is dependent u.pon the happening of a contingency, it must be shown

stove & Mfg. Co., 120 111. App. 23.

Where stockholders enter Into a contract
whereby it is agreed that if any one of them
should wish to dispose of his shares a cer-

tain procedure should he followed, an out-

right sale from one to several amounts to a
"rescission" of the contract by them. Gray
V. Bloomington & N. R. Co., 120 HI. App.

159. PlaintlfE cannot recover on a contract
whereby he was to care for his father daring
life in consideration of the farm where it

appears that he did not perform the contract
on his part. Seitman v. Seitman, 122 111;

App. 361. Held error to direct verdict for

plaintiff IVL action to recover contract price'

of certain fruit trees where contract provided,
that they were to be delivered at a certain
place on a day to be fixed by the seller by
notice to the buyer, and there was a conflict

in the evidence ae to the giving of the no-

tice and no evidence that plaintifE had the
trees at the place specified at any time. B.

F. Bonewell & Co. v. Jaeobson [Iowa] 106'

N. W. 614. Where an electrical company
agreed to furnish electrical power during a
term to begin when it should be able to de-
liver the same, the power to be paid for

in Instalments during the term, it could not=

recover for failure to pay instalments when
it was not able to deliver the power at any
time while the contract was In force. Hud-
son River Water Power Co. v. Glens trails

Portland Cement Co.^ 107 App. DIv. 548, 95 JM.

T. S. 421. Evidence held to show that plain-

tiff delivered certain goods, manufactured;
for defendant, "as quicltly as possible," as
required by the contract. Gerli v. Louis
Metzger & Co., 99 N. T. S. 85S. Evidence
held not to support finding of performance
of contract for services. Tussey v. Owen,
139' N. C. 457, 52 S. B. 128. Affidavit of de-
fense to an action for the balance due on a
building contract held suflScient which stated
that the work had not been performed ac-

cording to the terms of a conditional ac-
ceptance of the building. Rose v. Independ-
ent Chevra Kadisho [Pa.] 64 A. 401. Entire
contract to cut and deliver logs. Delivery
as well as cutting must be shown. Norris v.

Clark, 29 Pa. Super. Ct. 562. Evidence held
insufficient to show that plaintiff performed
contract for construction of electric railway
so negligently and inefficiently as to forfeit
its right of recovery thereunder and to ren-
der itself liable for damages. Tennis Bros.
Co. V. Wetzel & T. R. Co., 140 P. 193. Where
two contracts are made between two parties
dt same time, the latter of which was de-
manded of plaintiff as a condition for exe-
cuting the first, so as to make the observance
of both obligatory, and plaintiff breaches the
first, he cannot sue defendant for a breach of
the second. Kansas Union Life Ins, Co. v.

Burman [C. C. A.] 141 F. «85.

20. Where one purchasing land from the

sole heir of a deceased person, who agrees to

pay a part of the purchase money to a creditor
of the estate, is sued upon his agreement, it

is immaterial whether such creditor has giv-
en the estate a release. Peters v. Georgo
[Cal. App.] 81 P. 1117. Defendant held to
have no right to demand indemnity bond as
condition of performance of contract to de-
liver coal where contract did not provide for
one, and hence plaintiff's failure to furnish
it on demand did not prevent recovery.
Smokeless Fuel Co. v. W. E. Seaton & Sons
[Va.J 52 S. E. 829. When in an action for
breach of a contract for the publication of
law reports there was no evidence that it

was part of the contract that plaintiffs
should sign the bond of one of the defend-
ants to the state, plaintiffs' subsequent de-
mand to be released from such bond did not
constitute a breach of the contract on their
part. Ben C. Jones & Co. v. Gammel-States-
man Pub. Co. [Tex. Civ. App.] 94 S. W. 191.
Refusal of plaintiff to pay Instalment of pur-
chase price of yacht until defendant furnish-
ed security, wiieh he was under no obliga-
tion to furnish, held a breach which relieved
defendants from further performance. Michi-
gan Yacht & Power Co. v. Busch [C. C. A.]
143 F. 929.

21. See § r 6 C ante.
23. See, also, § 6 B, ante. Recovery may

be had for substantial performance of an
entire and subsisting contract where the
plaintiff at all times manifested an intention
to fully perform the contract and made
every reasonable effort to do so, but the de-
fendant by conduct or otherwise w^alved a
strict performance. Williamson v. Bennett,
6 Ohio C. C. (N, S.) 618.

23. Suit for injunction to prevent threat-
ened violation. Havre de Grace Real Estate
& Power Co. v. Havre de Grace, 102 Md. 33,
61 A. 662. Company held not entitled to in- '

junction to prevent violation of contract !

with city whereby it was to be exempted
from taxation where it did not comply with

:

requirement that it should give indemnity
mortgage or explain its failure to do so,
and violated contract in other respects. Id.
In a suit by a client against his attorney
to enforce an alleged contract by which
plaintiff's property had been sold and bought
in by the attorney to be restored to plain-
tiff later, it was not necessary to allege a
tender of the amount disbursed by defendant
for the purposes of the sale, it being suffi-
cient to provide for such disbursements in
the judgment restoring the property. Rich-
ardson V. Johnson [La.] 39 So. 449. [Ad-
vance sheets only.]

24. Where a lessor agrees to release a
lessee if he will find a house with a barn
suitable for his horse, lessee cannot show a
contract of release without proving compli-
ance with the condition. Brasher v. Mc-
Caskrln, 120 111. App. 343. Lack of good
title in vendor Is no excuse for nonpayment
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tb have happened.*' Payment of a debt assiuned by another is not a condition pre-

cedent to tiie right to sue the latter for a breach where the contract is not one of in-

demnity.^^ The necessity for a demand and tender is treated in a previous section.^''

If the contract is severable, an action will lie for each breach, but all breaches

occurring up to the commencement of the action must be included therein."' On
the breach of a severable contract) by an act of one of the parties making further

performance impossible, the other party may, sue at once if he has performed his

part of the contract to which such formal breach relates,^* but if the time of per-

formance of such part has not arrived, he must perform the balance and must await

BU(^ time before bringing suit.'*

Ordinarily there can be buti one recovery for a total breach of an entire con-

tract,'^ but if work is to be performed and paid for in instalments, an action will

lie for each instalment as it matures or for as many as are due at the institution of

the suit or the date of the trial.'''

(§9) B. Particular remedies and deciion between them?^—^Tbe remedy of

one induced to enter into a contract through fraud is by a rescission of the contract

of Instalments where the vendor was not to

convey a good title until full payment.

Thompson v. Hoppert, 120 111. App. 588.

Wheia plaintiff failed to show that respon-

sible signers representing a certain numher
of cows had been procured to an agreement
for the establishment of a creamery, h«
could not recover assessments against a sub-

scriber. Sager v. Gonnermann, 100 N. T. S.

406. Agreement by vendor of stocfe to re-

purchase on condition that plaintiff pay a

certain note could not be eitforoed against

the vendor or his guarantor where plaintiff

failed to pay the note. Haines v. Barber,

100 N. T. S. 75. Where a contract to irri-

gate defendant's land required Ave days'

notice to plaintiff when water was desired,

there could be no liability for failure to fur-

nish water prior to Ave days after notice.

Gravity Canal Co. v. Sisk [Tex. Civ. App.]

15 Tex. Ct. Kep. 984, 95 S. W. 724. Before

anyone will be deprived of his right to resort

to the courts It must appear from clear and

unequivocal language in the contract that

such was the intention of the parties. Pro-

vision in building contract that amount of

damages for breach shall be fixed by arbi-

tration does not make arbitration a condi-

tion precedent to suit, unless contract so

provides or arbitration is made only mode
for ascertaining damages. Adams v. Haig-

ler, 123 Ga. 659, 51 S. E. 63S.

25. In an action for breach, of contract

for failure to deliver manuscript within a

reasonable time after the same was received

from the state, it was necessary to prove

that the same was received from the state.

Ben C. Jones & Co. v. Gammei-Statesman
Pub. Co. [Tex. Civ. App.] 94 S. W. 191.

26. Where defendant assumed and agreed

to pay notes made by plaintiff, payment by

plaintiff held not a condition precedent to

action for breach, the contract not being

one of Indemnity. Thomas v. Richards, 124

Ga. 942, 53 S. B. 400.

27. See 5 6 B, ante. See, also, 5 C. li. 729,

n. 29, et seq.

28. Under Civ. Code 1895, § 3793, if con-

tract Is severable or breaches occur at dif-

ferent times. Thomas v. Eichards, 124 Ga.

942, 53 S. B. 400. Where defendant assumed
and agreed to pay certain notes made by
plaintiffs maturing at different dates, a fail-
ure to pay one of them was a breach auth-
orizing suit for amount of notes matured.
Id.

29. Barker & Stewart Lumber Co. v. Ed-
ward Hines Lumber Co., 137 P. 300.

30. Barker & Stewart Lumber Co. v. Ed-
ward Hines Lumber Co., 137 P. 300. Sup-
plemental agreement extending contract for
sawing logs to timber subsequently ac-
quired; held an independent provision so that
its unintentional breach, through misinter-
pretation of contract, by having timber
sawed elsewhere, did not excuse further per-
formance, and plaintiff had no right of ac-
tion until It had performed up to the time
when defendant was bound to deliver the
additional logs and breach became actual
and effectual. Id,

31. Where a certain quantity of goods
was sold, to be delivered and paid for in
instalments, the contract was entire and
failure to deliver one instalment was a total
breach, recovery for which barred a subse-
quent action for failure to deliver subse-
quent instalments. Pakas v. HolUngshead
[N. ,Y.] 77 N. E. 40.

32. Where plaintiffs had an entire con-
tract for the publication of current law
reports, deliverable and payable in instal-
ments, a judgment in plaintiff's favor in an
action for instalments due under such con-
tract barred plaintiff's right to subsequently
recover for breaches of the contract which
had occurred prior to the institution and.
trial of the former action. Ben C. Jones &
Co. V. Gammel-Statesman Pub. Co. [Tex. Civ.
App.] 94 S. W. 191. It was plaintiff's duty
to exercise reasonable diligence to ascertain
when their cause of action arose, and to in-
clude by amendment all instalments due on
the contract up to date of the trial. Id.
When an entire contract for the manufacture
of law reports contained subsidiary provi-
sions relating to the performance and pay-
ment in Instalments, an action for breach of
stipulations with respect to certain Instal-
ments did not necessarily establish an elec-



826 CONTRACTS § 9B. 7 Cur. Law.

or by setting up the fraud as a defense to an action for its enforcement.^* One
compelled by duress to sign a contract whereby he parts with his property may pro-

ceed in equity for a rescission by the court, rescind by his own act and sue at law, or

allow the contract to stand and sue at law for damages.^^

On the breach of a contract the party not in fault may either treat the contract

as rescinded and recover on a quantum meruit so far as he has performed,^* or treat

the contract as at an end for all purposes of performance and sue for his resulting

damages,''' or treat it as still in force for the benefit of both parties until the ex-

piration of the time for performance and ihen sue on the contract.'* He must, how-

ever, elect between these remedies,^' and must do so within a reasonable time,*"

what is a reasonable time being ordinarily a question of fact.*^ A party may not,

however, proceed with performance after a repudiation by the other party and there-

by enhance his damages.*"

tion of remedies barring a subsequent action
for otlier instalments. Id.

33. See 5 C. L. 731.

34. Not by forfeiture of tlie contract.
Bennett v. Glaspell [N. D.] 107 N. W. 45.

35. Neibulir v. Gage [Minn.] 108 N. W.
8S4.

3C. Where one party repudiates contract,
Anglo-Wyoming Oil Fields v. Miller, 117 111.

App. 552. Wliere under a contract plaintiff

advertised whiskey for defendant until noti-

fied to stop because the name furnished by
plaintiff had been previotisly adopted by an-
other dealer, it was immaterial in an action
on an account annexed for work already
done whether the name adopted by the other
dealer was valid, or whether defendant made
a blunder in registering a label instead of

a trade mark. Lund v. Smith [Mass.] 77 N.
B. 893.

37. For profits he would have realized if

he had not been prevented from performing.
Anglo-Wyoming Oil Fields v. Miller, 117 111.

App. 552. Petition held to state cause of

action for breach of contract of employment
and not one on quantum meruit. McCor-
miok V. United States F. & G. Co., 114 Mo.
App. 460, 89 S. W. 905. Where one party to

an executory contract before performance
is due, expressly renounces it and gives no-
tice that he will not perform It. Contract
whereby plaintiffs employed defendant as
broker to sell wheat. Alger-Fowler Co. v.

Tracy [Minn.] 107 N. W. 1124. The promisor
may, before the time for performance ar-

rives, renounce the contract in part, per-
formance of the whole bein.g still possible.

Barker & Stewart Lumber Co. v. Edward
Hines Lumber Co., 137 F. 300. If the part so
renounced be a dependent provision, or go
to the whole consideration and scope of the
contract, this is a breach, and the other
party may accept it as such and sue at once
for the difference between the contract price
and the cost of performance. Id. Party
with whom another has contracted not to
engage in a specified business may main-
tain an action at law for damages for breach
of contract. Must in such case prove such
damages as the law recognizes or he can re-

cover only nominal ones. Bradford & Car-
son V. Montgomery Furniture Co., 115 Tenn.
610, 92 S. W. 1104.

88. On renunciation of dependent provi-

sion, or he may defer suit until the time for

performance arrives, being ready to perform
in the meantime, unless the promisor lias so
changed his position as to create an estop-
pel. Barker & Stewart Lumber Co. v. Ed-
ward Hines Lumber Co., 137 F. 300.

39. One who claims that other party has
breached contract cannot in

_
same action

both treat contract as rescinded and sue for
amount paid .by him thereunder, and at same
time rely on contract as existing. Timmer-
man v. Stanley, 123 Ga. 850, 51 S. E. 760.
Where declaration treats contract as re-
scinded, further allegations treating it as
in force should be stricken. Id. One who
after knowledge of claimed breach, sets up
contract and succeeds in thereby defeating an
action by the other party, cannot, in a sub-
sequent action between the parties, contend
that the contract is not in force. Gait v.
Provan [Iowa] 1TI8 N. W. 760. When one of
the parties breaks the contract the other
party must elect between demanding a dis-
solution of the contract and exacting a con-
tinued performance. He cannot have both
and the choice is made once for all. In-

•

sistlng on performance is waiver of any
previous breach. Des Allemands Lumber Co.
V. Morgan City Timber Co. [La.] 41 So. 332.
Where servant is wrongfully discharged, he
may sue for breach of contract or may elect
to treat contract as rescinded and recover
on quantum meruit for services rendered,
but cannot do both. McCormiok v. United
States F. & G. Co., 114 Mo, App, 460, 89 S, W,
905,

40. Alger-Fowler Co. V. Tracy [Minn,] 107
N, W, 1124,

i
41. Delay of one day after repudiation of

, contract whereby plaintiff employed brokers
I to buy wheat held not unreasonable as mat-
i ter of law, Alger-Fowler Co, v. Tracy
}
[Minn.] 107 N, W, 1124,

• 42. One party to an executory contract

I

has always the right, subject to the obliga-
I tion to pay damages to the other, to stop
the performance of the contract whenever
for any reason he deems it to his interest
to terminate it, and the other party is not
at liberty to proceed thereafter with the per-
formance in order to enhance the damages to
be paid, Theo, Ollenheimer & Bro, v, Foley
[Tex. Civ, App,] 95 S, W. 688. Where the
contract requires manufacture or delivery of
articles of merchandise, the manufacturer
or vendor cannot insist on continued per-
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The remedy in case inferior materials are substituted for those called for is

an action on 'the contract for the resulting damage.*' The remedy for breach of a

contract to repurchase property is by a suit for specific performance or by an action

at law for the purchase price.** Where one fails to perform a contract to make an-

other his heir, the remedy of the latter is to sue his estate for the value of services

rendered in pursuance thereof.*^

Where one has performed work according to the terms of his employment, he

is entitled to the stipulated compensation, or, in its absence, the reasonable value

of the work.*" Since an express contract excludes an implied one on the same sub-

ject,*' one cannot ordinarily recover the reasonable value of work or materials fur-

nished under an express contract, but 'is limited to the contract price.*' Where the

contract is fully executed, however, and nothing remains to be done but to pay the

price in money, plaintiff may declare generally on the common counts or specially

upon the original contract at his election.*' In case the declaration contains both a

special count on the contract and the common counts, plaintiff may recover the

reasonable value of his services under the latter, though he fails to prove an express

contract.'" One may recover money paid out in reliance on the other party's per-

formance where a breach occurs without his fault,°^ and may recover on a quantum
meruit for work actually done when he is prevented by the wrongful act of the other

party from complying with the terms of the contract,'^ or on disaffirmance of a

voidable contract,^' or when performance of the written contract between the parties

formance, unless the other party retracts

his repudiation and accepts continued per-
formance, but must in any reasonable way
miminize the damages suffered by him from
such repudiation. Barker & Stewart Lum-
ber Co. V. Edward Hines Lumber Co., 137 F.

300.

43. Contract required use of certain kind
and quality of cement and was one for the
completed work, no particular quantity of

cement being contracted for and there be-

ing no contract that it should be furnished
or paid for at any particular price. Held
that, where the contractor used a different

kind of cement which was less expensive
and the work was paid for without knowl-
edge of the substitution, plaintiff's remedy
w^as not an action ex quasi contractu or in

repetition under La. Rev. Civ. . Code, art.

2293, et seq., to recover profit made by the
contractor by substitution, but an action

on the contract under arts. 1930, 2769, for

damages suffered by plaintiff by reason of

the substitution. National Contracting Co.

V. Sewerage & Water Board [C. C. A.] 141 F.

325.
44. Where defendants refused to repur-

chase bonds according to contract. Brie

City Iron Works v. Thomas, 139 P. 995.

Action held one at law, though prayer of

complaint was that defendant be compelled

to accept bonds and pay purchase price. Id.

45. Contract by defendant's intestate that,

in consideration of services to be performed
In caring for his mother, plaintiff should

"share a child's Interest in whatever was ac-

cumulated by the three" during lifetime of

mother and son, held not to authorize court

to grant plaintiff's prayer "that she be found

to be an heir of said estate, and awarded
an amount equal to a child's part thereof,"

but that her remedy was to sue in assumpsit

for the value of the services performed by

her. Bunting v. Dobson [Ga.] 54 S. E. 102.
46 Sale of realty by broker. Tebo v.

Mitchell [Del.] 63 A. 327.
47. See § 1 A, ante.
48. One suing for a balance due under a

contract of sale fixing the purchase price
cannot show market value of goods at time
of purchase. Riggins v. Boyd Mfg. Co., 123
Ga. 232, 51 S. E. 434. Evidence held to show
that the amount of compensation for ser-
vices was fixed by contract and plaintiff
could not recover greater sum, though it

was reasonable value. In re Mosher's Es-
tate, 103 App. Div. 459, 93 N. T. S. 123.
Where goods are sold and delivered under
a valid written contract, the seller is gener-
ally required to sue on the contract for the
price and cannot recover on a quantum vale-
bat. Where according to the contract the
vendor exercised his option to discontinue
furnishing goods, there was no breach so
as to entitle him to recover the reasonable
value. Over v. Byram Foundry Co. [Ind.
App.] 77 N. E. 302.

49. Rubens v. Hill, 115 111. App. 565. One
who has fully performed a contract for the
rendition of services may recover under the
common counts. Richards v. Richman [Del. I

64 A. iZS.

50. Action for services. Richards v. Rich-
man [Del.] 64 A. 238.

51. Case Threshing Mach. Co. v. Balke
[N. D.] 107 N. W. 57.

52. When plaintiff contracted to sink a
well for defendant at a certain price per
foot, when his work was interfered with by
defendant so that performance was not
completed, plaintiff was entitled to recover
the specified price for the number of feet
completed. Hahl v. Deutsch [Tex. Civ. App.]
14 Tex. Ct. Rep. 901, 94 S. W. 443.

53. Avoidance by an Infant of a contract
of employment for a given time is not a bar
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has been waived,'* but cannot recover on an. implied cocntract for services rendered

Tinder an entire indivisible express contract under which, by express provision or the

nature of the agreement, nothing is to be paid until all is performed.^* One who
has himseK broken the contract may recover under the common counts money paid

by him in part performance to the extent that his payments were beneficial to the

other party and in excess of the damages sustained by the latter by reason of the

breach." By counting in debt, a plaintiff's right to recover is limited to the sums
alleged to be due by the terms of the contract.^' The right to recover on a quantum
meruit for services rendered in pursuance of an illegal contract is treated in a pre-

vious section.^'

Where the contract itself fixes the rights of the parties in case of a breach,""

or its termination,'" the remedy so provided is exclusive.

A court of equity will not enforce a forfeiture by reason of the breach of a

condition subsequent,*^ the proper remedy being an action for damages.'^ A party

who has received a part of the consideration for a contract will not, in a court of

equity, be allowed to retain what he has received and insist upon the forfeiture for

breach of a condition subsequent which did not constitute the entire consideration

for the engagement.*' The parties to a contract, which, if proven, would give rise

to a purely legal liability', are entitled to have it established in a court of law.** The
right to specific performance is treated elsewhere.*"

Equity will enjoin the violation of a valid agreement in restraint of trade,**

and will' enjoin third persons from inducing a violation by a party to a contract.*'

against recovery on a quantum meruit for

the services rendered. Fisher v. Kisslngfer,

6 Ohio C. C. (N. S.) 218, 27 Ohio C. C. 13.

54. Hilton V. Hanson CMe.] 62 A. 797.

55. Breach of contract whereby child was
to remain with and work for her father
until his death, in consideration of his leav-
ing her part of his property by will, held to

preclude recovery for services actually ren-
dered. Tnssey, v. Owen, 139 N. C. 457, 62

S. E. 128.

5C. Michigan Yacht & Power Co. v. Busch
[C. C. A.] 143 F. 929.

57. Damages for breach not recoverable.
Seretto v. Rockland, etc., R. Co. [Me.] , 63 A.
651.

58. See S 3 L, ante.

59. Building contractor Is not entitled to
recover on quantum meruit for work per-
formed on theory that he was prevented
from performing in specified time where
contract Itself provides for rights of parties
in case of delay caused by the owner, Neb-
lett V. McGraw "^Tex. Glv. App.] 14 Tex. Ct.
Rep. 496, 91 S. W. '309.

,

60. Plaintiff had contract with insurance
company as its agent which provided that,
if contract should end for any cause, com-
pany would pay him commissions on re-
newed policies as the same were paid to it.

Company sold its business to another com-
pany which assumed and guaranteed per-
formance of plaintifC's contract, but before
any renewal commissions were received
transfer was declared invalid by courts and
parties placed in statu quo. Held that plalUT
tiff's rights were limited, by his contract and
he could not sue transferee for estimated
value of renewal policies on ground that It

had wrongfully rendered contract Impos-

sible of performance. Kansas Union Life
Ins. Co. V. Burman [C. C. A.] 141 P. 835.

ei,,62, 03. Gait v. Provan [Iowa] 108 N. W.
760.

C4. An agreement between officers of an
insolvent corporation, , whereby two of them
agreed to pay the balance of a certain note,
established a purely legal. liability and could
not be enforced by a defendant in an equi-
table proceeding by the receiver to reoover
assets to pay debts. Mills v. Hendershot [N.
J. Bq.] 62 A. 542.

65. See Specific Performance, 6 C. L. 1498.
66. Injunction proper remedy where sell-

er of business breaches agreement not to
again engage in same business In samt
town. W. S. Wolverton & Son v. Bruce
[Ind. T.] 89 S. "W. 1018. Evidence of viola-
tion of contrEuot not to engage in manufacture
of certain specialties held to warrant in-
.iunction. S. Jarvis Adams Co. v. Knapp, 213
Pa. 567, 62 A. 1112. Where nonresident, who
had been enjoined by Federal court from
manufacturing certain specialties in viola-
tion of a contract, moved into state and con-
tinued their manufacture, held that state
court of equity would enjoin him from do-
ing so under its general powers, though It

could not enjoin the violation of the Ped-
ei al decree, or declare it to be binding or
punish its violation. Id. Agreement, Inci-
dental to sale of business, not to engage in
competing business Camors-McConnell Co.
v. McConnell, 140 P. 412.

67. One will be enjoined from inducing,
dealers to sell him medicines manufactured
under secret process in violation of their
contracts with the manufacturers. Dr. Miles
Medical Co. v. Piatt, 14 2 P. 606. Equity will
restrain third person from Inducing parties
to contract with manufacturer of medicine
under secret process whereby they agree to
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Mandaimis will not lie to compel a private corporation to perform its contract

with an individual.«»

(§9) C. Defenses and counter rights.^^—Where time is not of the essence of

the contract/" performance at any time before suit is a good defense to an action

for a breach.'^ When one party sues to recover on a contract or under the common
counts for work and labor done or money paid to or for his benefit, the defendant
may show that the plaintiff has himself broken the agreement and prove his dam-
ages for such breach, thus cutting down or wholly extinguishing plaintiff's claim."
The fact that the vendee of land has mortgaged it is no defense to an action against

the vendor for liquidated damages for breach of a contract to repurchase, where it

does not stand in the way of a resale." A provision for the arbitration of di.^putea

is not a defense to an action on the contract in the absence of a showing that before

the commencement of the action the party asserting it insisted upon, or took steps

toward arbitration/* Mental incapacity,'"' or fraud in procuring the contract, is

a good defense to an action to enforce it.'° A defense ipredicated upon an obliga-

tion on the part of plaintiff to contribute toward the. consequences of a joint tort

is insufficient."

A valid defense as to one of two joint obligors inures to the benefit of both,''^

except that when the defense is infancy the infant may be discharged and a re-

covery had as to his co-obligor."

(§9) D. Procedure before irial.^" Venue.—The malcer of one contract can-

not be sued in a county other than that in which he resides, together with the maker
of a separate and independent contract to which the former never became a party.*^

sell only to certain persons and for certain
prices. Hartman v. John D. Park & Sons
Co., 145 P. 358.

68. Not to compel college to Issue di-

ploma according to contract, since studeni
could compel speclflc performance if action
for damages was not adequate. State v.

Milwaukee Medical College [wris.] 106 N. W.
116.

69. see 5 C. li. 735.

70. See § 4 E, ante.

71. "Where seller oS banK stock agreed to
refund to the purchaser any loss which
might result to him owing to the bank's
failure to recover misappropriated money,
recovery any time before suit is a defense,
notwithstanding a provision that the loss

should be deemed to have been sustained If

not recovered within a year. Kobinson v.

Pierce [Colo,] 83 P. 824.

72. Michigan Yacht & Power Co. v. Busch
[C. C. A-.J 143 F. 929. Breach by plaintiff

of agreement to repurchase store sold to

defendant held not to preclude him from
recovering on Judgment note given by de-
fendant as part of purchase price, defendant
being merely entitled to set off damages
sustained lay reason of breach. Cover v.

Hoffimah, 213 Pa. 213, 62 A. 836.

73. Mortgage placed on land by pur-
chaser held no defense to action for liqui-

da-tea damages for breach of contract by ven-
dor to resell it where it did not stand in the

way of such resale. Ahlers v. Harrison
[Iowa] 108 N. W. 331.

74. Grant v. Pratt, 87 N. T. a 29.

75. Where no prejudice has resulted from
delay, right to rescind for mental Incapacity
may be asserted as a defense to an action

j

nn q. note. Dunlap v. Plummer [Cal. App.]
82 P. 445.

I

7U. V raud Is available as a ground for
rescission or as a defense in a suit to en-
force contract. Bennett v. Glaspell IN. D.]
107 N. W. 45. In action on promissory notes
given for certain plumbing work where de-
fendant pleaded an agreement to supply fix-

tures at cost and to put them in for the
lowest price, and claimed that bill had been
n;ade out on that basis for $217 and paid,
and that notes were procured through du-
ress and fraud, held that instruction that if

jury found that the "agreed price" of the
whole Job was $217, which had been paid,
and that notes were obtained through fraud,
their verdict should be for defendant, was
pVoper. McNamara v. Douglas [Conn.] 61 A.
368.

77. That the party from wiiom defendant
had purchased stock under agreement to
transfer part of it to plaintiff had recovered
judgment against defendant for fraud In the
purchase to which plaintiff was a party.
Noval V. Haug, 48 Misc. 198, 96 N. Y. S. 70S.

78. Cole V. Manners [Neb.O 107 N. W. 777.

79. Exception applies, though obligee
knew of the infancy when he took the obli-

gation. Cole V. Manners [Neb.] 107 N. "W.
777.

80. See 6 C. L. 785,

81. Where credit was extended to tenant
upon faith of letter of landlord wherein lat-
ter promises to .loin former in execution of
a guano note, but landlord does not in fact
Sign the note, he cannot be properly joined
as a oodefendant In a suit brought in a
county other than that of his residence,

against the tenant on a note executed by tiie

latter. Adams v. Williams [Ga.] 54 S. B. 99.
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(§9) E. Parlies, pleading, evidence, etc. Time of commencing action.^"—
Contract actions must of course be brought within the time fixed by the statute of

limitations.*'

Parties.^*—One who is not a party to a contract and disclaims any mtecest in

it is not a necessary party plaintiff to an action to enforce it.*' Where the con-

tract is for the benefit of several, all must be joined as plaintiffs.** Where a con-

tract not under seal is made, by an agent in his own name for an undisclosed princi-

pal, either may sue thereon.*^ The rule of the common law that only parties to

a sealed instrument, or those in privity with them, can sue thereon has no application

in equity.** The right of one not a party tlaereto to enforce a contract made for

his benefit is treated in a previous section.*^

In a suit to enforce a contract to pay the debts of a third person, the latter

is a proper party defendant,"" but one who has, with the consent of the other party,

transferred all his rights under a contract to a third person, is not a necessary or

proper party defendant to an action thereon against such third person."^

In the absence of a statute to the contrary,"^ all persons jointly liable must be

82. See 5 C. L. 735. See, also, Limita-
tion of Actions, 6 C. L. 465.

83. In an action to rescind a contract and
to recover money loaned and also to have a
lien declared on a piece of land cleared of a
mortgage with a part of the money, action
against the purchaser of such land held
barred by Code Civ. Proc. §§ 34,^, 338, subd.
4, after four years. Matteson v. Wagoner,
147 Cal. 739, 82 P. 436. Doctrine of laches
has no application where co.ntract voidable
for duress is ratified and plaintiff sues at
law for damages, but action may be brought
at any time within period fixed by statute of
limitations. Neibuhr v. Gage [Minn.] 108 N.
W. 884.

See 5 C. L. 736. See, also. Parties, 6

888
Bennett v. Glaspell [N. D.] 107 N. W.

84.

C. L.
85.

45.

86. In a suit to enforce a contract made
with M. "and his associates," one alleged by
the bin to have been the only associate of

M. wa.s propnrly made a party. City of
Gadsden v. Mitchell [Ala.] 40 So. 557. Where
contract to purchase land is made with a
syndicate, one of the members composing it

cannot sue alone for- its enforcement, though
he alone is named in the contract and hiS
associates are referred to as "others," but
all must be joined. Winders v. Hill [N. C]
54 S. E. 440. Is not to be regarded as a
trustee of an express trust within meaning
of Revisal 1905, § 404. Id.

87. A buyer of cement could sue on the
contract, though the seller w^as v^^ithout
knowledge that certain Individuals who exe-
cuted it were plaintiff's agents. Noel Const.
Co. v: Atlas Portland Cement Co. [Md.] 63 A.
384. Lessee's evidence of undisclosed prin-
cipal held immaterial. Bufflngton v. Mc-
Nally [Mass.] 7S N. E, 309. That plaintill'
described himself as agent might te treated
as a designation only. Id. Under Code Civ.
Prac. § 21, one in whose name contract to
purchase timber is made may sue thereon,
though he is acting as agent for an undis-
closed principal. Mills v. Stillwell [Ky.] 89
S. JV. 112.

88. An undisclosed principal may sue for

the cancellation of a bond and trust deed of
his property. Whelpley v. Ross, 25 Ap^. D.
C. 207.

89. See § 1, ante.
00. Wh-Tft a grantee of land agreed to

pay notes made by the grantor, the latter
"was a proper oarty defendant in an action
by a creditor against the former to enforce
the agreement. Greenley v. Greenley, 100 JN.

Y. S. 114.

91. In action on contract whereby plain-
tiff agreed to, and did, secure to defendant
a certain contract previously entered into
between plaintiff and a third person which
the latter did not wish to continue, and to
procure such third person to convey to de-
fendant land and options acquired In his
name under the original contract, in consid-
eration of which defendant promised to pay
plaintiff a certain sum, held that such third
person was not a necessary or proper party.

'

Ragley v. Godley [Tex. Civ. App.] 14 Tex. Ct.
Kep. 153, 90 S. W. 66.

92. Where several frontage owners are
jointly and severally liable to a contractor
for street improvements, acceptance by him
of part due from some does not prevent
a suit against others jointly for balance.
Code Civ. Proc. § 383. Moreing v. Weber
[Cal. App.] 84 P. 220. In an action against
two defendants jointly, a finding that only
one is liable is not outside the Issues and
judgment "will lie. McKee v. Cunningham
[Cal. App.] 84 P. 260. Plaintiff cannot sue
some of the contracting parties where all

are liable as a unit, except as provided by
Civ. Code 1895, §§ 5009, 6015 (Chas. Lippin-
cott & Co. V. Behre, 122 Ga. 543. 50 S. B.
4C7), but where suit is brought against two
or more alleged to be jointly liable, and
the proof of pleadings show that some are
not liable at all, plaintiff may dismiss as
to the latter (Id.). Under Rev. St. 1899, §§
889, 892, joint contractors or promisors may
be sued jointly or separately. Morgan v.

Keller, 194 Mo. 663, 92 S. W. 76. V. S. 2440
making the estate of a deceased joint obligor
liable for the debt, does not affect the com-
mon law liability of the survivor for the en-
tire debt. Hogan v. Sullivan [Vt.] 64 A. 234.



7 Cur. Law. CONTRACTS § 9E. 831

made defendants, and. judgment cannot be rendered against less than all,°^ but this

rule does not apply in the case of a defense personal to only some of them."' If the

contract is several, each promisor must be sued separately on his individual prom-
ise."' If joint and several, each may be sued separately."*

The rights of persons not made parties cannot be adjudicated."^

Pleading.^^—Allegations should be definite and certain,"" and facts rather than

conclusions should be pleaded.^ The performance of conditions precedent must be

alleged," but this may be done generally in most states." When assailed on demurrer,

pleadings will be -liberally construed.*

93. Wolff V. Wilson, 28 Pa. Super. Ct. 511.

94. Where one defendant was released
because the other had made the contract
sued on without authority from him. Wolff
V. Wilson, 28 Pa. Super. Ct. 511.

95. Morgan v. Keller, 194 Mo. 663, 92 S.

W. 75. Conversations with each of several
defendants singly held admissible, though ac-
tion was against them jointly, where such
conversations had some connection with or
reference to other conversations previously
had with the other defendants regarding the
employment, and on one occasion de-
fendants employed plaintiffs while together.
Id. The joinder of two or more defendants
in an action on contract can only be upheld
if they are Jointly liable. Boogher v. Hoach,
25 App. T). C. 324.

96. An executor may be sued severally on
3n obligation which is joint and several as
to the obligors and their legal representa-
tives. Bond where obligors "bind ourselves,

our heirs, etc., and each and every one of

them," held joint and several and single
executor could be sued. Lehigh County v.

Gossler, 24 Pa. Super. Ct. 406.

97. In suit to rescind for fraud, transac-
tion whereby plaintiff turned over business
to corporation for ^tock therein under con-
solidation agreement, held that court could

not give consideration to Issue of stock in

/excess of amount agreed upon to persons not
made parties to the suit. French v. North-
western Laundry [Iowa] 107 N. W. 430.

98. See 5 C. L. 736. See, also. Pleading, 6

C. L. 1008.

99. In an action for breach of tjontract.

it is not necessary that the complaint should
allege in express terms that the claim is

due and unpaid, it being sufficient if it

appears from the pleading as a whole that

the claim is due and unpaid. Grau v. Grau
[Ind. App.] 77 N. B. 816. Averment that

contract was made "for a valuable consider-

ation" held sufficiently definite where writ-

ten contract imported a consideration. Del-

ta County V. Blackburn [Tex. Civ. App.] 90

S. W. 902.

1. A plea of breach must set out facts

sufficient to show the breach. In an action

on a building contract, a plea alleging a

breach, and that the building erected was
smaller than that contracted for, held de-

fective for failure to allege the size of the

building contracted for. Alabama Jail &
Bridge Co. v. Marion County [Ala.] 40 So.

100. Complaint stating that "thereupon said

agreement was mutually rescinded by the

parties" sufficiently presented the issue of

mutual rescission, especially in view of the

fact that defendant permitted plaintiff to

testify to the facts connected with the rescis-
sion. Dougherty v. Neville, 108 App. Div. 89,

95 N. Y. S. 806. A declaration that "Oh to-
wit, the 1st day of November, 1901, furnish-
ed the said articles of machinery as describ-
ed in said proposition and in conformity with
the provisions of said proposition," pleads
a conclusion of law. Bogardus ' v. Phoenix
Mfg. Co., 120 111. App. 46. Allegation that
order for book was accepted held not obnox-
ious to general demurrer because of failure
to allege that book was prepared and reserv-
ed for defendant. Harris v. Paine [Neb.] 107
N. W. 748. If consideration had entirely
failed because of refusal or neglect so to do,
such fact should have been pleaded by an-
swer. Id. Where a waiver of a breach is

relied upon, the facts constituting it i;nust

be alleged. Not sufficient to allege that the
other party had knowledge of and fully as-
sented to (he manner of performance. Pope
Mfg. Co. V. Rubber Goods Mfg. Co., 110 App.
Div. 341, 97 N. T. S. 73. Rescission held
properly pleaded in action to recover money
paid under contract for sale of land, which
was rescinded by vendee for failure of ven-
dor to perform. Miller y. Shelburn [N. D.]
107 N. W. 51. Plea of want of consideration
for promise to pay debt of third person held
sufficient in absence of demurrer. Bluff
Springs Mercantile Co. v. White [Tex. Civ.
App.] 13 Tex.Ct. Rep. 905, 90 S. W. 710. Al-
legations of breach of contract to boom and
sort plaintiff's logs held sufficient. Nester
v. Diamond Match Co. [C. C. A.] 143 F. 72.
Allegation that draft of contract and letters
constituted a binding contract held a conclu-
sion of law, which should be disregarded.
Id. Allegation in affidavit of defense of as-
sent in writing to cancellation of contract
held a mere conclusion, and ineffectual where
copy of writing was not exhibited and terms
were not stated with such particularity as
would enable court to determine its effect.
Harding, Whitman & Co. v. York Knitting
Mills, 142 F'. 228.

2. In an action for breach of contract bas-
ed on a written order by plaintiff to defend-
ant reciting that the order was taken sub-
ject to the approval of defendant, the com-
plaint must show that the order has been
so approved. Perkins v. Maurepas Milling
Co. [Miss.] 40 So. 99S. Where contract for
construction of railroad -provided that it

should ' be void after a certain date unless
satisfactory progress had been made by
plaintiff in sale of bonds and stock by plain-
tiff, held that complaint in action for dam-
ages for failure to build road was demurrable
for failure to allege that such progress had
been made. Stanto'n v. Sturgls, 140 P. 789.
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The complaint must allege all facts necessary to show a cause of action against

the defendant." Plaintiff must plead consideration unless .the contract imports

one/ but it has been held unnecessary to allege a co-nsideration for the modification

of an executory contract.' Both the inducement for and the t§rms of the contract

should be set out.* It may be set out in haec verba/ or pleaded according to its

legal effect.^" A contract not under seal cannot be made a part of the declaration

by oyer.^^ Several counts in contract may be joined.^^ A cause of action for spe-

cific performance may be joined with, one for damages for a breach, or from delayed

performance, or for any other damages growing out of the transaction to which
plaintiff may show himself entitled.^' A complaint stating facts entitling plaintiff

to nominal damages is not demurrable.^* Where it is not averred whether the con-

itract was written or oral, recovery may be had on proof that it was either.'-'' In
such case, if a writing is necessary to the validity^" or enforceability of the contract,

it will be presumed to have been written,^' but a dem.urrer on the ground that a

S. Under Code Civ. Proc, § 633. Sager
V. Gonnermann, 100 N. T. S. 406. Averment
of performance of conditions precedent In an
insurance policy held sufficient. Home Ins.
Co. V. Gag-en [Ind. App.] 76 N. E. 927. Where
a contract provided for th« payment of mon-
ey when a certain road -was constructed and a
depot built and maintained, an allegatiOH-
in a complaint on the contract that the con-
tract "has been and is being performed" suf-
ficiently alleges performaace, the -words "is

being performed" reJating to the mainten-
ance of the depot. .Piper v. Choctaw North-
ern Townsite & Imp. Co. [Okl.] 85 P. 965.

4. Complaint in action for dam.arges for
breach of contract to pave streets held not
demurrable on ground that it was apparent
that minds of parties did not meet ui.>on

anything definite and certain. Warren Bros.
Co. V. King [Minn.] 104 N. W. 816.

5. Petition in action to recover balance
due on purchase price of land, which de-
fendant had agreed to pay in a certain man-
ner, held sufficient, since it set forth the
sale, the consideration, the promise to pay,
and the default. Nelson v. Crawford [Ky.]
93 S. W. 644. Where a contract provided
that its performance was subject to strikes,
accidents, etc., a complaint for delay was
defective which failed to negative the exist-
ence of these causes of delay. Perkins v.

Maurepas Milling Co. [Miss.] 40 So. 993,

Complaint in an action on contract held not
to allege an agreement for an allowance by
defendant to plaintiff of certain sums as
freight on shipments. Heywood Bros. &
Wakefield Co. v. Doerbeoher Mfg. Co. [Or.] 86
p. 357. Complaint alleging that after a
breach of contract to transport plaintiff and
his goods in a certain vessel It was agreed
that transportation Should be by another ves-
sel admittedly not owned by defendant, and
that latter vessel would reach destination at
about the same time the one first designated
would, held not to state a cause of action for
damages due to delay In transportation, there
being nothing alleged which showed that
defendant contracted to become or became
responsible for such delay, and no considera-
tion for such a contract. Johanson v. Sond-
heim [C. C. A.] 145 P. 620.

6. Cooley v. Moss, 123 Qa. 707, 51 S. E.
625.

'

7. As to necessity of consideration see
§ 5, ante. Warren & Lanier v. Cash, 143 Ala,
158, 39 So. 124.

8. Judgment In action for services and
expenses incurred In. logging operations un-
der alleged contract that defendant was to
take -work where plaintiff left it and pay
his debts for labor, and for his services and
expenses, not 'rev,srsed for failure to so. plead
where defendant was not surprised. Howe
v. Mor&y [Mich.] 12 Det. Leg. N. 450, 104 N.
W. 643.

9. Provided the contract shows on Its face
all facts which would be 'necessary to 'al-

lege in pleading. its legal effect. Hill .v. Mc-
Coy [Cal. App;] 81 P. 1015. Where --a .com-
plaint sets out in haec verba a contract for
the sale of land, spoken of as the "Abbey
Ranch," a further avermept alleging thie
location of such tract la not a variance. Id.

10. Hill V. McCoy [Cal. App.] 81 P. 1015.
It is sufficient if it substantially states the
contract and alleges TPherein it was breach-
ed. Armour Packing Co. v. Vietch-Xounsf
Produce Co. [Ala.] 39 So. 680.

11. Norfolk & W. Co. v. Sutherland [Ya.]
54 S. E. 465.

12. Armour Packing Co. v. -Vletch-Toung
Produce .Co. [Ala.] 39 So. 680. Where all
the counts In a complaint were In contract, it

was not error to permit, by amendment, the
addition of another count declaring on spe-
cial contract. Id.

13. Winders v. Hill [N. C] 54 S. E. 44fl.

14. Action on contract to sell securities
by a certain date. Gause v. Commonwealth
Trust Co., 97 N. Y. S. 1091. Breach of con-
tract to convey land. Grau v. Grau [Ind.
App.] 77 N. E. 816.

15. Newburn v. Hyde [Iowa] 107 N. W.
604.

le. ITailure to allege that agreement re-
quired to be In writing was written held to
raise no presumption that it was in parol,
and hence did not make pleading demurrable.
Anderson v. Hilton & Dodge Lumber Co.,
121 Ga. 688, 49 S. B. 725. On demurrer It

will be presumed that it was in writing,
unless averments of petition distinctly show
to the contrary. Allen & Holmes v. Powell
[Ga.] 64 S. B. 137. Pleading aiUeging promise
to answer for debt, default, or miscarriage
of another, is not demurrable for tailara
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copy of the contract is not attached to the complaint as an exhibit will not be sus-

tained where it does not appear that the contract was in writing.^^

The answer must be responsive to the complaint.^" Each plea must stand or

fall by itself.-" Inconsistent pleas are not permissible unless allowed by statute.^*-

A plea of set off of an amount necessarily paid for completing work required by a

contract sued on need not itemize the payments, nor affirmatively state that defend-

ant claims of plaintiif any damages.^^ Failure of consideration/* unless apparent

on the face of the complaint/'' fraud/^ modification of the contract/^ collateral

agreements relied on as a defense/^ waiver,-* and estoppel,^' must be pleaded. Ille-

gality must ordinarily be pleaded when relied on as a defense,*" unless apparent on

the face of the contract,*^ tliough there seems to be some conflict of authority in this

regard.*^

to allege that it was in writing. Tyson v.

Jackson Bros. [Tex. Civ. App.] 14 Tex. Ct.

Eep. 431, 90 S. W. 93&.

17. Statute ot limitations in regard to

written contracts applied where petition did
not allege that contract, was written. Van
Meter v. Poole [Mo. App.] 95 S. W. 960.

18. Timmerman v. Stanley, 123 Ga. 850,

61 S. E. 760.
19. Plea properly stricken where did not

relate to contract declared on. Armour
Packing Co. v. Vietch-Toung Produce Co.
[Ala.] 39 So. 680. Answer held responsive to

complaint alleging cutting and removal of

more timber than that covered by contract
of sale. Doell v. Schrier [Ind. App.J 75 N.
E. 600. A plea of payment must respond
to the claim made. Where plea averred pay-
ment of contract price but not payment
for extra work sued for, but sought to de-

fend against same by averring that it was
included in the contract price. Alabama
Jail & Bridge Co. v. Marion County [Ala.]

40 So. 100.

20. Implied admission of execution of

contract sued on in separate plea alle^ging

fraud cannot be taken advantage of to dis-

prove issue raised by other pleas as to

authority of agents to execute contract on
defendant's behalf. Fifer v. Clearfield &
Cambria Coal & Coke Co. [Md.] 62 A. 1122.

31. Where defendant admits the contract
alleged and pleads performance, under Mills'

Ann. Code § 59, permitting inconsistent pleas,

he may allege a new contract modifying
the', terms and performance thereof. Con-
rey v. Nichols [Colo.] 84 P. 470. The second
answer alleging a new contract to sink the

well to a greater depth after it had been
drilled according to the original contract,

held to allege a complete contract and not

to be inconsistent in itself. Id.

32. Plea of noncompletion of work sued
for and set off, held not demurrable for

failure to set up any item to the count for

which It was claimed defendant paid for

completing the contract, or for failure to

aver that defendant, either by liquidated or

unliquidated demanJ, claimed damages, or

failure to show what material or labor was
paid for by defendant. Birmingham Paint &
Boofmg Co. V. Crarapton [Ala.] 39 So. 1020.

23, 24. Miller v. Donovan [Idaho] 83 P.

60S.

2."i. Wliere in an action to determiffe the

validity of a .iudprment the only issue was
whether defendant had backed out of a bar-

7 Curr. Law—53.

gain to exchange real estate, evidence of
false represenl^ations as the inducement for
the contract of exchange was irrelevant.
Blumberg v. Pecarsky, 23 Pa. Super. Ct. 568.

2©. Schenectady E. Co. v. United Traction
Co., 101 App. Div. 277. 91 N. T. S. 651.

27. Answ^er held to show that certain
alleged collateral agreements on the part
Of a landlord to make repairs, etc., were
merely parts of the one agreement of leasing,
and the same could not be shown by parol.
Leemlng v. Dxiryea, 97 N. T. S. 355.

28, 29. Schenectady R. Co. v. United Trac-
tion Co., 101 App. Div. 277, 91 N. T. S. 651.

30. Miller v. Donovan [Idaho] 83 P. 608;
Mitchell V. Branham [Mo. App.] 95 S. W.
939. Under the statute providing that the
answer shall state each fact intended to be
relied on in avoidance of the action, a de-
fense that the contract sued on is void as
violative of the Sherman act is not avail-
able unless pleaded. New York Bank Note
Co. V. Kidder Press Mfg. Co. [Mass.] 78 N.
E. 463. The defense of illegality of a contract
under Pen. Code § 640d, prohibiting the of-
fering for sale of real property without
written authority. Haynes v. Abrahamson,
97 N. T. S. 371. Where a cause of action
is based alone on a promissory note, and the
note together with the evidence shows that
it was given against public policy, a de-
murrer to the evidence should be sustained,
not^withstanding there is no allegation of
illegality in the pleadings. McGuffln v.

Coyle [Okl.] 85 P. 954. Where both parties
to an action declare on a contract as valid,
pTiri whiVh is valid on its face, the defense
of illegality cannot prevail unless it is so
against public policy as to call for inter-
vention by the court. Cox v. Cameron Lum-
ber Co., 39 Wash. 562, 82 P. 116. A contract
to cut timber on "defendant's land," which
however was still public land, is not so
against public policy as to be void ab initio,

although plaintiff knew that the land was
unsurveyed and that defendant had scripped
it, which could not be legally done. Id.

Plaintiff was not called upon to investigate
defendant's title. Id.

31. Miller v. Donovan [Idaho] 83 P. 608.
Where the illegality of a contract appears
on the face of the complaint in an action
thereon, the court will dismiss the action,
notwithstanding such illegality is not plead-
ed as a defense. Jackson v. Baker [Or.] 85

P. 512.

33. Defendant held not to be precluded
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Under a plea of the general ibsue, all facts are admissible which, directly tend

to disprove one or more of the allegations of the complaint, or to show that plain-

tiff never had a cause of action. ^^

Admissions in a pleading are conclusive on the party making thcm.^*

VarianceJ^—Since a party must recover, if at all, on the cause of action set up
in his pleadings, his allegations and proofs must substantially correspond.^' One
is not entitled to equitable relief where his complaint states only a cause of action

at law for damages.^^

Evidence. Presumptions and burden of proof. "^—Where defendant, in an ac-

from claiming: that contract was void be-
cause made on Sunday by reason of the fact
that he did not plead such invalidity. Jacob-
son V. Bentzler [Wis.] 107 N. W. 7.

33. That plaintiff assented to the aban-
donment of the contract. McKenna v. Mc-
Kenna, 118 111. App. 240. In an action for
work and labor may prove the illegality of
the contract of employment under a plea of
general denial and payment. Cheney v.

Unroe [Ind.] 77 N. E. 1041. May prove that
conversation relied on as constituting con-
tract was had in Jest. Olsen v. Collins
[Neb.] 106 N. W. 784. Payment. Cunning-
hatn v. Springer [N. M.] 82 P. 232.

34. Where the complaint for breach of
contract to deliver a certain quantity of
hops credited a delivery and defendant an-

. swered alleging that such delivery was un-
der another contract, and the court so found,
a finding of a total breach of the
contract pleaded is not erroneous as
contrary to the complaint. Mitau v. Hod-
dan [Cal.] 84 P. 145. Where one party
unreservedly admits in his pleadings that
he assumed an obligation not set forth or
referred to in the written contract, the other
party may prove by parol the accompany-
ing assertion that this obligation was fully
met. Williams v. Walden, 124 Ga. 913, 53
S. E. E64.

35. See 5 C. L. 747. See, also. Pleading,
6 C. L. 1008.

3C. There can be no recovery on the theo-
ry of complete performance unless such
performance is shOTvn. Buellesbach v. Hen-
derson, 98 N. T. S. 36. A contractor is not
entitled to recover on an allegation of full

performance of the contract if any material
part thereof remains unfinished. Gates v.

O'Gara [Ala.] 39 So. 729. Proof of facts
justifying nonperformance is not admissible
under an allegation of performance. Tliomp-
.son V. Hoppert, 120 111. App. 588. Under a
complaint for performance of a building
contract, plaintiff is entitled to recover for
substantial performance. . Substantial per-
formance held performance. Rowe v.

Gerry, 98 N. T. S. 380. One declaring
on an express contract cannot recover
on proof of an implied one. Ecker
v. Isaacs [Minn.] 107 N. W. 1053. In a
suit on contract plaintiff cannot recover on a

quantum meruit. McCormick v. United
States Fidelity & Guaranty Co., 114 Mo. App.
460, 89 S. W. 905; Wade v. Nelson [Mo. App.]
95 S. W. 956. One suing for breach of con-
tract alone cannot recover tor a tort. In

action for damages for destruction of crops
by cattle, owing to breach of contract in

deed of right of way to railroad, whereby

the latter agreed "to reconstruct fences when
same are on right of way," held that in-
struction authorizing recovery, if defendant
caused the loss by breaking or throwing
down plaintiff's fences, whereby cattle broke
in, was erroneous. White River R. Co. v.

Hamilton [Ark.] 88 S. W. 978. Instruction
authorizing recovery for damages due to
breaking down fences held erroneous, par-
ticularly as contract contemplated such
breaking. Id. Counterclaim held to state
cause of action on implied contract to make
proofs of loss, etc., growing out of express
contract to keep defendant's property in-
sured, and not one for negligence in breach
of implied duty. Avil Printing Co. v. Kaiser
Pub. Co. [Mo. App.] 89 S. W. 900. Where
the complaint alleged that defendant promis-
ed to pay plaintiff if a third person failed
to do so, there could be no recovery on the
theory that the defendant became the
principal debtor. Smith v. Burdett, 107 App.
Div. 628, 95 N. Y. S. 188. Plaintiffs having
alleged that work was to be done according
to plans and specifications, and also that it

was to be performed to satisfaction of de-
fendant's foreman, and that they had per-
formed work as agreed, and having proved
by the written contract that it was to be
done according to the plans and specifica-
tions, could not recover on theory that it was
to be performed to foreman's satisfaction.
Sundmacher v. Lloyd, 114 Mo. App. 317, 89
S. W.. 368. There is no fatal variance be-
tween an allegation on contract and proof of
an account for personal property sold which
does not show any contractual relation.
Riley v. Stevenson [Mo. App.] S4 S. W. 781.

In an action for a refusal to permit plaintiff
to carrj' out a contract for grading and
cleaning at a specified price, the petition
alleged that there was no specified time as
Lo when the work was to be completed. There
was evidence claimed by defendant to show
that it was a part of the contract that the
work should be done as quickly as plaintiff
could do it. Held, if true, not to constitute
a variance. Jefferson & N. W. R. Co. y.
Dreeson [Tex. Civ. App.] 96 S. W. 63. Al-
legation as to cost of building for which
plaintiff was employed to draw plans held
nfiCrely one as to the estimated cost and
not to preclude recovery on basis of less
sum. Buckler v. Kneezell [Tex. Civ. App.]
14 Tex. Ct. Rep. 800, 91 S. W. 367. In an
action on contract to recover contract price,
evidence of a lower price than alleged does
not constitute a fatal variance. Irby v.

Phillips, 40 Wash. 618, 82 P. 931. No materi-
al variance between an allegation of sale to
the Burrall ComiKiny '.imi] i.roof of contract
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lion on contract, pleads a general denial and payment, the burdea is on plaintiff

to prove the contract alleged.^" The burden is on plaintiff to prove consideration,*"

unless the contract itself imports one," and the same is true though it prima facie

imports a consideration where the evidence is in conflict as to whether or not there

was one/^ He also has the burden of showing performance on his part,''^ or a

tender of performance,** and damages.*'* The burden of showing a failure of con-

sideration is on the party alleging it.*° The burden is on defendant to plead and
prove breaches of conditions.*' The burden of proving a modification is on the

party claiming under the alleged modified contract.*^ Where plaintiff proves the

rendition of services at defendant's request and the reasonable value thereof, the

burden is on defendant to prove a special contract as to compensation.*" So too,

where plaintiff sues on an oral contract, defendant has the burden of proving that

the v/ork was done under a written contract, and that all claims thereunder were

subsequently released. °° As a general rule, one seeking to enforce a contract in re-

straint of trade has the burden of proving that such restraint is reasonable,""^ but

if the contract is reasonable on its face, the burden is on one seeking to avoid it be-

cause of some extrinsic matter rendering it illegal to establish such illegality by

clear and satisfactory evidenee.^^

Admissibility.^^—The eon,tract itself is ordinarily admissible when in writing,'**

with BurreU, and subsequent adoption by
Burrell Company. Vulcan Ironworks v. Bur-
reU Const. Co., 39 Wash. 319, 81 P. 836.

37. Todd V. Bettlngren TMinn.l 107 N. W.
1049.

38. See 5 C. L. 740. See, also, Evidence,
5 C. L. 1301.

39. Cunningham v. Springer [N. M.] 82

P. 232.

40. Cooley v. Moss, 123 Ga. 707, 51 S. E.

625.

41. As to what contracts import a con-
sideration, see § 2, ante. Where suit upon
a promissory note is brought against an
administrator, the burden is upon the de-
fendant to prove laclc of consideration.
Chicago Title & Trust Co. v. Ward, 113 111.

App. 327. Evidence held insufficient to dis-

prove consideration for a promissory note.

Id. Where the defendant in an action on a
promissory note attacks the consideration,

he has the burden of proving the true con-
sideration. Holmes V. Horn, 120 111. App.
359.

42. Where there is evidence pro and con
as to whether there was a consideration
for a note, the burden is on the plaintiff

to show a consideration. Best v. Rocky
Mountain Nat. Bank [Colo.] 85 P. 1124.

43. See, also, § 6 D, ante. In action for

balance due on building contract, must show
that they completed building within the
time specified, or that delay was excused
by some of the terms thereof for which an
extension was allowed in the manner pro-
vided for, v/here general denial is inter-

posed. Neblett v. McGraw [Tex. Civ. App.]
14 Tex. Ct. Bep. 496, 91 S. W. 309.

44. See, also. § 6 E, ante. In an action for

breach of contract to purchase eggs, the
eggs to be of a specified quality determined
by the time of storage, the burden was
on plaintiffs to show that they tendered
eggs of the description called for by the con-
tract, and not upon defendant to show the

.contrary. Armour v. Produce Co., 28 Pa.
Super. Ct. 524.

45. Judgment for plaintiff in an action
for da.mages for breach of contract to ac-
count for mortgaged cattle sold to third
persons, i:eversed, there being no evidence,
of the number or value of the cattle sold.
Sherman v. Ward [Ariz.] 83 P. 366. Where
discharged employe is offered same or like
employment for same period and upon same
terms, and before he has sustained any in-
Jury by reason of his discharge, no damages
are recoverable by him for such discharge.
Wolf Cigar Stores Co. v. Kramer [Tex. Civ.
App.] 14 Tex. Ct. Rep. 46, 89 S. W. 995.

46. Masterson v. F. W. Heitmann & Co.
[Tex. Civ. App.] 13 Tex. Ct. Rep. 8, 87 S.

W. 227.

47. Fidelity bond. Sinclair & Co. v. Na-
tional Surety Co. [Iowa] 107 N. W. 184.

48. Schulze V. Shea [Colo.] 86 P. 117;
Tennis Bros. Co. v. Wetzel & T. R. Co., 140
F'. 193.

49. Cusick V. Boyne iCal. App.] 82 P.
985.

50. In action for breach of oral con-
tract to develop certain mining claims, where
defendant claimed that "work "was covered by
written contract and relied on a written
release of liability under such written con-,
tract, instruction that burden wa.s on plain-
tiff to show that written contract did not
include work covered by oral one and that
oral contract was in fact made, and that
defendant must show that written contract
"was only one between the parties, and that
release was release of all claims under it,

held proper, particularly in view of other
instructions. Lindblom V. Fallet [C. C. A.]
145 F. 805.

51. Merriman v. Cover, 104 Va. 428, 51

S. E. 817.

52. Instruction approved. Merriman v.

Cover, 104 Va. 428, 51 S. E. 817.

53. See 5 C. L. 740, n 27, et seq.
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and is the best evidence of its contents. ^^ In some states its execution need not be
proven unless denied under oath.^" A written contract between other parties than
those to the suit, which is referred to in the one sued on and to anj extent supple-

ments the same, is admissible." Expert testimony is inadmissible to show the mean-
ing of nontechnical terms.^** Evidence of the conduct of the parties is admissible

to show the practical construction adopted by them.^° Verbal admissions are re-

garded with suspicion, especially when the exact language cannot be given and it is

sought to put a particular interpretation upon a written contTact.'" Where the con-

tract sued on is shown to have been rescinded, evidence of what was done pursuant

to a new contract subsequently entered into is immaterial except for the purpose of

rebutting the contention of a recognition of the original contract.""-

Cases dealing with the admissibility of evidence to show whether or not an oral

contract was in fact made, and what were its terms,"'^ to show fraud,"^ considera-

54. Where a special contract has been
fuUy performed and action is broug-ht on
the common counts for money due, the con-
tract is admissible to prove the amount of
the claim. Rubens v. Hill, 115 111. App.
565. Written contract held admissible where
specially pleaded. Neblett v. McG-raw [Tex.
Civ. App.] 14 Tex. Ct. Rep. 496, 91 S. W.
309.

55. Witnesses cannot testify as to its con-
tents or give a construction thereof. Vale
V. Suiter, 58 W. Va. 353, 52 S. E. 313. Ob-
jection that the contract is the best evi-
dence is not tenable until it is shown that
the contract is in writing. Union Foundry
& Mach. Co. V. Lankford [Ala.] 39 So. 765.

Exclusion of parol evidence of unrecorded
contract for sale of realty executed in dupli-
cate held proper, though one of the dupli-
cate copies was shown to have been lost,

where no effort was made to account for
the other duplicate. Bryson & Hartgrove
V. Boyce [Tex. Civ. App.] 14 Tex. Ct. Bep.
651, 92 S. W. 820.

56. A promissory note sued on was prop-
erly admitted in 'evidence without proving
its execution by the attesting witnesses,
where the only pleas were general Issue and
no consideration, under Code 1896, § 1801,
providing that an instrument, the foundation
of a suit, purporting to be signed by de-
fendant, must be admitted ii? evidence "with-

out proof of its execution, unless the exe-
cution is denied by verified plea. Gates v.

Morton Hardware Co. [Ala.] 40 So. 609. Un-
der Code Pub. Gen. Laws 1S88, art. 75, §

23, subsec. 108, providing that when the
execution of any written instrument filed

in the cause is alleged in the pleadings,
it shall be taken as admitted unless
denied in the next successive pleading,
held that failure to deny execution of con-
tract for sale of coal relieved plaintiff from
proving it. Fifer v. Clearfield & Cambria
Coal & Coke Co. [Md.] 62 A. 1122. Such
failure held not an admission tliat persons
alleged to have executed contract as defend-
ant's agents were in fact his agents, or had
authority to bind him. Id.

57. Vale v. Suiter, 58 W. Va. 353, 52 S E
313.

58. The opinions of university professors
as to the meaning of the terms of a con-
tract are not admissible in aid of construc-
tion. Chicago Portrait Co. v. Chicago Cray-

on Co., 118 111. App. 98. Question as to whose
duty it was to see that plans were followed
held properly excluded, the question of the
construction of the contract being for the
court. Arkwright Mills v. Aultman & Taylor
Mach. Co. [C. C. A.] 145 F. 783.

69. See, also, § 4 A, ante. Kennedy v.

Lee, 147 Cal. 596, 82 P. 257. Where there
was a dispute as to whether a parol contract
required defendant to store goods where
they would not freeze, the jury could con-
sider not only what was said or written,
but what was done by the parties in pur-
suance of the talk and letters. Phenlx
Nerve Beverage Co. v. Dennis & Lovejoy
Wharf & Warehouse Co., 189 Mass. 82, 75
N. E. 268.

60. Contract for cutting and moving tim-
ber. Des Allemands Lumber Co. v. Morgan
City Timber Co. [La.] 41 So. 332.

61. Where a contract to deliver hops w^as
rescinded by express agreement, evidence
of a new contract for hops is immaterial un-
less introduced to rebut a contention that the
delivery was a recognition of the continuity
of the old contract. Neis v. Whitaker [Or.]
84 P. 699.

62. In an action against a foreign cor-
poration to recover an alleged addition to
plaintiff's salary, plaintiff testified that on
a, certain date he wrote a letter notifying
defendant that he would demand an addition
to his salary because of his services as
state agent, and that he received a reply that
defendant's treasurer would visit plaintiff

and take the matter up personally with liim.

Held, plaintiff was entitled to make proof
of his letter to defendant as a preliminary
negotiation for increase of salary. Leidigli
& Havens Lumber Co. v. Clark [Ark.] 94
S. W. 686. Where plaintiff sues to recover
money loaned under an alleged contract to
repay without qualification, while defendant
claims that it was to be repaid only from
commissions on insurance secured, evidence
of loans to other agSnts who had not been
sued, notwithstanding their commissions had
not equalled the loans, is admissible as tend-
ing to prove defendant's claim. Perrin v.

Carbone [Cal. App.] 82 P. 222. In action
on note given for services in fitting up
bathroom, Tvhere defendant claimed that
plaintiit agreed to fit up bathroom supplied
with water, ready for use, held that plain-
tiff was entitled to show in rebuttal that
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tion/* performance" within a reasonable time,'" or excuses for nonperformance/'

breach/* and damages/' will be found in the notes.

at time such agreement was alleged to have
been made it was impossible to put in ap-
paratus which could supply the water. Mc-
Namara v. Douglas [Conn.] 61 A. 368. Let-
ter held admissible to prove promise to re-
deem stock purchased if it was not satis-
factory, and to show price of stock and
date of delivery. Crandell v. Classen, 25
App. D. C. B. On issue of whether defend-
ant entered into contract declared on, plain-
tiff may not prove implied admissions of
liability thereunder made by defendant pend-
ing negotiations for a compromise, nor show,
as an independent fact, that immediately
after their conference defendant stated to a
third person that a compromise had been
agreed upon but that he was not going to
pay plaintiff anything, but was going to
keep the money to fight him with. Wall v.

Moulton [Ga.] 53 S. B. 591. On issue as to
whether deceased made a contract with de-
fendant, and whether she was Induced to do
so by unfair means, whereby latter was to
have her deposits in consideration of his
caring for her during her lifetime, her decla-
rations that defendant was after her money
and that she did not want him to have it

held inadmissible, they not being against
her interest. Drefahl v. Security Sav. Bank
[Iowa] 107 N. W. 179. Not admissible as
res gestae, it not appearing that they were
made near the time of or in connection
with the alleged agreement (Id.), nor on
theory that deceased was in possession,
declarations being in no way explanatory
thereof (Id.). In proceedings to recover an
alleged loan to deceased, question and an-
swer as to the nature of the business deal-
ings between claimant and deceased held
admissible as tending to show the relations
of the parties. Kinney v. McFaul, 122 Iowa,
452, 98 N. W. 276. Instruction allowing jury
to consider habits and business methods
of deceased held not error, it having been
requested by exectitoj-s, and evidence in re-
lation thereto having been admitted without
objection. Id. Question as to whether de-
ceased was methodical in his business habits
and had written evidence of everything he
did held Inadmissible. Id. Evidence as to
references required of claimant by executor
held not objectionable as going to claimant's
character and, having no bearing on the case,

its admission was not prejudicial. Id. In
a suit upon a specialty, evidence of uniform
custom of transacting business with the
public with reference to the matter in dis-

pute is admissible when introduced for the
purpose of showing an agent's authority to

make the contract in question on behalf of

his principal. Pullman Co. v. Tille, 7

Ohio C. C. (N. S.) 173. Where the assignee
of a business undertakes to pay its debts,

a creditor of the assignor may show the
assumption of his claim by evidence that
the assignee has paid other debts of the
assignor, made payments on account of the
debt sued on, and entered it upon his books.
Cox V. Philadelphia Pottery Co. [Pa.] 63

A. 749. On the issue of whether a con-
tract had in fact been made, evidence as to

wjiether defendant would have entered Into

a contract held properly excluded. Swing
V. Walker, 27 Pa. Super. Ct. 366. Where con-
tract for sale of brand provided that owner-
ship of horses previously branded there-
with should remain in defendant, evidence
as to age of horse held admissible to show
that it was of sufficient age to have been
branded prior to the sale. Belknap v.
Belknap [S. D.] 107 N. W. 692. In action
on contract, evidence of negotiations look-
ing to an increase of plaintiff's compensation
held inadmissible, increase being refused.
Streeter v. Sanitary Dist. [C. C. A.] 143 F.
476. On issue as to making of contract
to pay certain commission for services, evi-
dence as to worth of such services held ad-
missible as bearing on the reasonableness
of the alleg.ed rate to be paid and the proba-
billty'that such a contract was made. Brom-
ley v. Standard-Plunger Elevator Co., 144
P. 713.

63. Letter of defendant's attorney held ad-
missible in action on note for services of
plumber in fitting up bathroom as tending to
show that when it was written defendant
made no claim of fraud or that the work and
materials were of no value. McNamara v.

Douglas [Conn.] 61 A. 368.
64. Where subsequent to the furnishing

of goods to a third person defendant gave
his note for the price, evidence that an ac-
count for the goods was never presented
to the third person but only to defendant
was admissible on the question of considera-
tion. Gates V. Morton Hardware Co. [Ala.]
40 So. 509. The testimony of the third per-
son as to whether he had ever offered to
pay the payee for the goods was admissible
as tending to show whether he was to pay for
them or looked to defendant. Id. Where
defendant testified that he denied liability
for the debt of the third person at the time
he made the note, and that he gave the note
for the account of such third person, evi-
dence was admissible to show when he first

denied liability and that he gave the note for
his own account. Id. In action on check,
alleged to have been given in pursuance
of contract to dismiss criminal prosecution,
one to whom defendant had delegated au-
thority to settle such prosecution and a
civil suit held properly permitted to testify
that, after he had told plaintiff that he
would pay him if he would give him a
writing not to prosecute, plaintiff stated that
hei would not give a written agreement, but
that he would not prosecute or do anything
that he was not forced to do, particularly
where statement was part of one previously
introduced. McNeese v. Carver [Tex. Civ.
App.] 13 Tex. Ct. Rep. 820, 89 S. W. 430.

65. Time slips made out by workmen and
O. K'd by the foreman are admissible in
evidence to show the amount of labor spent
under a contract, where it appears that eacli
workman was required to tnake out such
slips as a memorandum of his time. Jones-
boro, etc., H. Co. v. United Iron Works
Co. [Mo. App.] 94 S. W. 726. In an action
to recover purchase price of horses sold un-
der an agreement whereby seller was to

take them back and refund the money If
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In the absence of proof of fraud, accident, or mistake, it is conclusively pre-

sumed that an unambigTious written contract, complete in itself, contains the final

agreement of the parties, and all prior or contemporaneous negotiations are deemed

to have been merged therein.'"' Hence, as between the parties,'^ extrinsic evidence

unsatisfactory, evidence of unsoundness of
one of the horses is admissible to show tlie

reasonableness of plaintiff's claim of dis-
satisfaction. Sierra Land & Cattle Co. v.

Breeker [Cal. App.] 85 P. 665. In an action
against a builder for failure to build the
house on the lot according to contract, such
fact being admitted, evidence of approval
by city building inspector of the specifica-
tions properly refused. Ekstrand v. Barth,
41 Wash. 321, 83 P. 305.

66. On the issue of whether a seller had
filed a bond within a reasonable time, where
it was shown that letters had passed be-
tween the parties, Lhrougli tlie mail, by which
the bond was claimed by tlie seller to have
been sent, evidence as to the time required
tor a letter to pass between the buyer and
seller was admissible. Equitable Mfg. Co.
V. Howard [Ala.] 41 So. 628.

67. Where building- contract provided for
extension of tim.e . if delay was caused by
acts of o^wner or architect, admission of
evidence that it was caused by failure of
certain company to furnish brick held error,
where undisputed evidence showed that con-
tract with such company was made by the
contractor and not the owner. Neblett v. Mc-
Graw [Tex. Civ. App.] 14 Tex. Ct. Rep. 496,

91 S. W. 309. Instruction submitting ques-
tion whether company was agent of plain-
tiff or defendant also erroneous under such
circumstances. Id, Delay held not charge-
able to contractor because of refusal of
architect to permit brick to be purchased
elsewhere, where refusal appeared to be
Justiflable because change of brick would
have resulted in injury to walls and . ap-
pearance of building. Id.

68. In an action for breach 'of agree-
ment to sell eggs, whether defendant noti-
fied its agent that it could not deliver any
more eggs under the contract, and evidence
as to what amounts the agent had been cred-
ited with was irrelevant. Armour Packing Co.
v. Vletcli-Young Produce Co. [Ala.] 39 So.

680. Immaterial how many cases of eggs
defendant's agent bought or how many he
sold to other persons. Id. On the issue
of plaintiff's eviction from defendant's
premises upon "which plaintiff had a right to

enter under a contract, evidence that plain-
tiff was notified tp keep off the premises
was material but it was not admissible
where it was not shown that the person
who gave the notice had authority from
defendant. Union Foundry & Mach. Co. v.
Lankford [Ala.] 39 So. 765. Where plain-
tiff's intestate contracted with one who was
.employed to clear a railway company's right
of way to do a portion of the work accord-
ing to plans and specifloations, which were
never furnished, such plans are not ad-
missible to show noncompliance, especially
where the work has been accepted by the
company's engineer. St. Louis, etc., R. Co.
V. Bogan [Ark.] 95 S. W. 448. In action
against corporation and its officers for breach

of agreement to give note indorsed by one of
such officers for a debt of the corporation
then due, letter calling defendants' attention
to fact that agreement had been ignored, and
that, unless it was complied with, suit would
be commenced, held admissible. Illinois

Roofing & Supply Co. v. Cribbs [Mich.] 12
Det. Leg. N. 901, 106 N. W. 274. Held prop-
er tp permit plaintiff to prove, on cross-ex-
amination of one of the defendants, that
plaintifl: demanded a note indorsed according
to agreement after one not so indorsed had
been returned. Id. Where defendant in an
action to recover rental under a lease of
personalty set up an alleged defect in the
property, circulars and advertisements is-

sued by the bailor were inadmissible in the
absence of evidence that they influenced the
bailee in making the contract. Moneyweight
Scale Co. v. Woodward, 29 Pa. Super. Ct.
142. In action on contract for sawing lum-
ber, testimony of plaintiff as to what other
mills he was running or had in operation
elsewhere held irrelevant. Vale v. Suiter,
58 W. ya. 353, 62 S. E. 313. Question wheth-
er plaintiff had sufficient number of men to
operate mill in accordance with his contract
held proper. Id. In a cross action for
breach of a contract to furnish water to
irrigate rice fields, evidence as to amount
of the depletion of the water in the rice fields

in question by evaporation -was admissible
as bearing on the amount of water required
to be furnished under the contract. Colo-
rado Canal Co. v. McFarland [Tex. Civ. App.]
15 Tex. Ct. Rep. 848, 94 S. W. 400. Where
plaintiff had contracted to give defendant
an exclusive agency in a certain territory, a
breach of the contract could be shown by
the admission 'of a contract made by plain-
tiff with a third person assigning to him
a part of the territory, though nothing was
done under it, the latter fact going only to
the damages. Grout v. Moulton [Vt.] 64
A. 453. In action on contract where it ap-
peared tliat defendant had employed others
to complete plaintiff's contract for them,
as it had a right to do, for a less price,
exclusion of reports of defendant's engineer
showing amount saved and stating that it

was a credit in plaintiff's favor held not
eiror, the duty . of defendant in such em-
ployment being one of law, and defendant's
action on contract was In consonance with
court's interpretation. Streeter v. Sanitary
Dist. [C. C. A.] 143 F. 476. In action on con-
tract where defendant counterclaimed for
damages for failure to do work according to
contract, evidence as to whether other con-
tractors on- same job did work in way which
defendant claimed was violation of plain-
tiff's contract, held immaterial. Id.

69. See, also, Damages, 5 C. L. 904. In
an action .against a newspaper for breach of
a contract to insert 1248 inches of advertis-
ing in one year in such portions and at
such times as plaintiff might desire, rate

,
cards showing rates for advertisements of a
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is ordinarily inadmissible to vary, contradict, or add to it." Parol evidence is, how-
ever, admissible to show that an offer was never accepted,^' or that the writing was

given length for a given number of times
were not admissible in evidence to show the
"marlcet value" of the contract. Boston Out-
fitting Co. v. People & Patriot Co. [N. H.]
63 A. 229.

70. Fox V. Denargo Land Co. [Colo.] 86
P. 344. Cannot refer to contract in pursu-
ance of which joint and several notes were
subsequently given to show that liability
thereon was a several one, where notes are
unambiguous and contract was not executed
at same time as notes and was not part
of same transaction. City Deposit Bank v.

Green [Iowa] 106 N. W. 942. A certain oral
promise on the part of the purchaser of
mortgage bonds to buy other bonds and
allied stocks or foreclose the mortgage held
merged in the written contract. Hayden v.

James F'. Shaw & Co. [Mass.] 78 N. E. 110.

As a general rule, the acceptance of a deed
completes the execution of a contract for
the sale of realty, and all prior verbal or
written agreements are nlerged therein.
Wilson V. Wilson, 115 Mo. App. 641, 92 S.

W. 145. But this rule does not apply when
the executory contract embraces other agree-
ments, undertakings, and obligations, in ad-
dition to those relating to the conveyance
of realty, and imposes upon both parties
the duty of performing executory acts.

Where contract provided for sale of land
which was to be paid for by a stock of
goods, and required vendee to place himself
in the position of a creditor of the vendor
to the extent of the value of the merchan-
dise delivered before the vendor was bound
to discharge the purchase price of the goods
by delivery of title at its agreed value and
payment of remainder in money, held that
execution and delivery of deed did not ex-
tinguish the contract, in absence of special
provisions in deed changing or abrogating
those of the contract. Id. Written contract
for purchase of goods held to control previ-
ous oral order for less quantity. Paris Mfg.
& Importing Co. v. Carle, 116 Mo. App. 581,

92 S. W. 748. When an undertaking is re-

duced to writing by the parties thereto, it

is conclusively presumed, in the absence of

fraud, mistake, or accident, that such writ-
ing embodies the entire agreement. Dexter
V. Macdonald [Mo.] 95 S. W. 359. Prelimin-
ary written agreement between parties as

to sale of livery business held merged in

subsequent final written contract, so that no.

further consideration was necessary to sup-
port provision in latter that seller was not
to en^^age in same business, whic'h was not
in preliminary agreement. Walker v.

Brosius [Tex. Civ. App.] 14 Tex. Ct. Rep.

384, 90 S. W. 655.

71. Parol evidence rule does not apply to

strangers to the contract. Where contract

for sale of cattle provided that buyer was
to pay for those delivered and that loss

resulting from death of any en route should
be borne by seller, held, in action by buyer
for injuries to those delivered, parol evi-

dence was admissible to show circumstances
surrounding agreement whereby seller com-
promised his claim for damages against rail-

road company for death of cattle not deliver-

ed, and that same did not relate to buyer's
claim. International, etc., R. Co. v. Jones
[Tex. Civ. App.] 14 Tex. Ct. Rep. 530, 91 S.

W. 611.

72. First Nat. Bank v. Southworth, 117
111. App. 143; Deming Inv, Co. v. Shawnee
Fire Ins. Co. [Okl.] 83 P. 918; Clark v.
Emery, 58 W. Va. 637, 62 S. E. 770; Carlin &
Co. V. Fraser [Va.] 53 S. E. 145; Licking
Rolling Mill Co. v. W. P. Snyder & Co. [Ky.]
89 S. W. 249; Avil Printing Co. v. Kaiser
Pub. Co. [Mo. App.] 89 S. W. 900. An abso-
lute acceptance of a written proposal in the
form of a unilateral agreement becomes a
valid written contract to which the ordinary
rule as to the admissibility of parol evi-
dence applies. Bufflngton y. McNally [Mass.]
78 N. E. 309. A simple receipt is not a con-
tract and may be varied and controlled by
parol. Interurban Const. Co. v. Hayes,
191 Mo. 248, 89 S. W. 927. In so far
as a receipt is evidence of the contract, it

stands on the same footing as other con-
tracts in writing and cannot be contradicted
or varied by parol. Receipt for bonds, re-
citing how they were to be held, etc., held
a contract of pledging, so that parol evidence
was inadmissible to show that bonds were
actually deposited with a third person. Id.
Where parol evidence is improperly ad-
mitted, the adverse party is entitled to cross-
examine for the purpose of testing the recol-
lection of the witness. Main v. Radney
[Ala.] 39 So. 981.
Evidence held Inadmissible to show: Con-

temporaneous parol agreem"-' by vendor of
goods not to sell to others. in v. Radney
[Ala.] 39 So. 981. That contract in form of
lease for a term of years giving defendants
option to purchase was intended as contract
of sale. Smith v. Caldwell [Ark.] 95 S. W.
467; Thomas v. Johnson [Ark.] 95 S. W. 468.
Parol agreement to return a note upon cer-
tain conditions and to negotiate it only with-
in a prescribed territory. Rule prevails in
equity as well as in law. Hutchins v. Lang-
ley, 27 App. D. C. 234. Secret intention of
one of the parties inconsistent with that
fairly expressed by the language used and
the acts and declarations at the time.
Warner v. Marshall [Ind.] 75 N. E.' 582. What
the parties might have intended by unam-
biguous lease. Willis v. Weeks [Iowa] 105
N. W. 1012. That contract whereby defend-
ant was to pay all expenses of harvesting
certain ice did not include pond rentals
which were a part of, such expenses. Char.i-
ton Ice Co. v. Spring Lake Ice Co. [Iowa]
105 N. W. 1014. Understanding that con-
tract should be considered as providing for
liquidated damages. Loner v. Furnas [Iowa]
107 N. W. 432. What occurred when non-
waiver agreement was signed by insured.
Weddington v. Piedmont Fire Ins. Co. [N.
C] 54 S. E. 271. Custom as to acceptance of
work where contract retiuired the work to
be satisfactory to the owner. Meacham v.
Gardner, 27 Pa. Super Ct. 296. Parol agree-
ment that payment was to be made only out
of the profits of a business. Appleby v.

Barrett, 28 Pa. Super. Ct. 349. That duties
of one employed as general manager of the
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not intended as a contract or understood by either party to be binding as such^'*

or that a party to whom the instrument is delivered is attempting to use it for a

purpose not contemplated by either party when delivery Was made/^ or that it was

conditionally delivered/^ that a deed or bill of sale absolute in form was intended as

a mortgage,'^ fraud^^^ a contemporaneous oral agreement which induced the execu-

Dallas stores of a concern, "with head-
quarters at DaUas," were to be performed
in a particular store. Wolf Cigar Stores
Co. V. Kramer [Tex. Civ. App.] 14 Tex. Ct.
Eep. 46, 89 S. W. 9.95. That written agree-
ment to sell stock to a certain person or
his assigns was made for purpose of au-
thorizing latter to sell to a certain other
person only at a specified price. Watkins
V. Robertson [Va.] B4 S. E. 33. To vary un-
ambiguous contract for sale of oil by show-
ing contemporaneous agreement of seller to
resell part of the oil. Midland Linseed Co.
V. Remington Drug Co. [Wis-J 106 N. W.
115. Where size and grade of yarn was in-
dicated by numbers given to it in written
order, which with acceptance constituted
contract, to show agreement that it "was to be
of same quality as yarn previously furnished.
Harding, Whitman & Co. v. York Knitting
MlUs, 142 P. 228. To limit liability on joint
and several notes to a several one. City
Deposit Bank v. Green [Iowa] 106 N. W. 942.

To explain the phrase "as soon as possible"
in contract to furnish bicycles. Williams v,

Gridley, 96 N. Y. S. 978. To contradict a
lease. Leeming v. Duryea, 97 N. Y. S. 355.

Of prior negotiations to show right to de-
liver piles not in accordance with govern-
ment specifications, though government
should refuse to accept them, where contract
provided that piles should comply with such
specifications and be subject to inspection and
approval of government representative.
Carlin & Co. v, Praser [Va.] B3 S. B. 145.

Where negotiations are merged into a writ-
ten option to purchase which Is not carried
out, a broker can not show an oral option
agreed upon during the negotiations and
recover thereon. Fox v. Denargo Land Co.
[Colo.] 86 P. 344. Where a contract is com-
plete in itself and has no reference to any
other instrument, parol evidence that an-
other agreement was a part of the contract
is inadmissible, especially in the absence of
an allegation, that it was omitted through
fraud, accident or mistake. McGuire v.

Gerstley, 26 App. D. C. 193. Sureties on a

bond complete in Itself cannot show by parol
that an agreement between the principals
and the obligee was a part of the bond, and
relieve themselves by showing a breach
thereof. M. Where by a written contract
the entire property is vested in one party
and the other worked for him at a fixed con-
sideration, the latter will not be permitted to
show that the property "was bought in trust
for him and he was entitled to the profits.
Kerting v. Hatcher, 117 111. App. 647. In an
action for breach of a written contract to
purchase goods, a defense that plaintiff had
agreed orally to furnish forms of contracts
to be supplied to purchasers, and to do cer-
tain advertising, was invalid. Alexander v.

Ferguson [N. J. Law] 63 A. 998. An In-
strument for the purchase of automobiles,
containing mutual promises and signed by

both parties, held dispositive and not merely
evidentiary, and parol evidence to show what
the parties Intended by the Tvord "demon-
stration" was inadmissible. Grout v. Moul-
ton IVt.] 64 A. 453. Legal effect of bond
cannot be modified by proof of prelioilnary
negotiations or agreements, nor can it be
shown how parties understood transaction
in order to explain or qualify terms of writ-
ing, in absence of fraud or mistake or am-
biguity. Orion Knitting Mills v. United
States Fidelity & Guaranty Co., 137 N. C. 565,
50 S. B. 304. Letter and statement inadmis-
sible to vary terms of bond. Id. Where
part of "note was paid by delivery of cotton
and renewal note given for balance, held
that nfaker could not go behind renewal note
for purpose of showing market value of such
cotton, such note being a distinct recogni-
tion of the amount still due. Riggins v.
Boyd Mfg. Co., 123 Ga. 232, 51 S. E. 434.
Where the "words "satisfactory demonstra-
tion" were not shown to be equivocal, parol
evidence as to "what the parties understood
them to mean was inadmissible, though the
other party had testified as to tlieir meaning
as understood in the automobile trade.
Grout V. Moulton [Vt.] 64 A. 453. In suit
to enjoin breach of written contract not
to engage in livery business in certain town
for specified time, evidence as to whether
anything was said during the negotiations
leading up to sale in regard to defendant
binding himSelf not to go into business again
lield inadmissible. Walker v. Brosius [Tex.
Civ. App.] 14 Tex. Ct. Rep. 384, 90 S. W. 655.
Provisions in contract for preparation of
designs and purchase of advertising matter
held not confiicting so as to render parol evi-
dence admissible" to show conditions impos-
ed and intent of parties at time of subse-
quent approval of designs. American Pine
Arts Co. V. Simon [C. C. A.] 140 F. 629.

73. Barton-Parlcer Mfg. Co. v. Taylor
lArk.] 94 S. W. 713.

74. That a mortgage was understood to
have no efficacy as a contract. H. Koehler
& Co. V. Duggan, 96 N. Y. S. 1025. As be-
tween the parties. America-n Fine Art Co.
V. Simon [C. C. A.] 140 F. 529.

75. A"merican F'ine Art Co. v. Simon [C.

C. A.] 140 P. 529. To show that defendant
affixed his signature to certain designs and
delivered them to plaintiff for purpose of
procuring copyright thereon, and ior no
other purpose. Id.

76. Dodd V. Kemnitz [Neb.] 104 N. W.
1069; American Fine Art Co. v. Simon [C. C.

A.] 140 P. 529. To show that agreement for
establishment of creamery was not to be-
come effective until plaintiff had obtained
from signers a written pledge to furnish
milk from certain number of cows, though
contract Itself provided that it should not
be effective until signed by a certain num-
ber of persons. Golden v. Meier [Wis.] 107
N. W. 27.
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tion of the written contract/" independent collateral agreements not inconsistent

with the writing/" the true consideration/^ or failure of consideration.^^ If the

writing does not purport to disclose the whole agreement/^ or is incomplete/* parol

evidence is admissible to supply the omitted portions, provided they are not incon-

sistent with or 'repugnant to the vraitten contract.*" It is also admissible to explain

77. Deed or bill of sale absolute in form
may be shown to be a mortgage in action
at law, on theory that there is an ambiguity
in applying writing to subject-matter, and
that reduction of part of an entire contract
to writing does not preclude proof of bal-

ance of it by parol. Smith v. Pfluger, 126

Wis. 253, 105 N. W. 476.
78. Lilienthal v. Herren [Wash.] 84 P. 829,

Evidence of conversations and representa-
tions prior to the execution of a written con-
tract. State Life Ins. Co. v. Johnson- [Kan.]
85 P. 557. To show that articles of asso-
ciation were a fraud and that defendant's
signature thereto was obtained by fraud.

Metropolitan Lead & Zinc Min. Co. v. Web-
ster, 193 Mo. 351, 92 S. W. 79. That Its exe-

cution was obtained solely by the false state-

ment of a nonexistent fact. Sheldon Co. v.

Harleigh Cemetery Ass'n [N. J. 3L.aw] 62 A.

189.

79. Though it may vary, change, or re-

form the written instrument. That tenant
was induced to sign amendment to a lease

by agreement by which landlord was to put
in heat radiators. Yinger v. Toungman, 30

Pa. Super. Ct. 139.

80. Where a building contract required
the contractor to furnish material evidence
that he verbally agreed to furnish lumber
did not contradict the written contract.

Gates v. O'Gara [Ala.] 39 So. 729. Whero
written contract employing plaintiff as real

estate broker contained no statement as to

whether its terms were Intended to apply to

past or future services, and plaintiff in suit

for commissions alleged that he was em-
ployed before such contract was entered into,

and under a general denial defendant claim-

ed that there was no other contract than
the written one and that in performing serv-

ices before that contract was made plaintiff

was a volunteer, held that plaintiff could

prove by parol the making of a previous, ver-

bal contract, and the rendition of services

thereunder resulting in a sale after the

making of the written one. Levin v. New
Britain Knitting Co. [Conn.] 61 A. 1073. In

order to prove oral agreements collateral to

a written one, the writing must not appear

to be a complete contract in itself and evi-

dence must not contradict the writing. Pa-
rol evidence held inadmissible to show agree-

ment on part of a landlord to furnish the

house, mow the lawn, etc., when lease was
complete. Leeming v. "Duryea, 97 N. T. S.

355.
'si. Holmes v. Horn, 120 111. App. 359,

Rule that true consideration for contract

may be shown to be other than that stated

therein does not authorize plaintiff to show
a different consideration than that alleged

In the petition, though same consideration is

alleged as that recited in note. Ditto v.

Slaughter [Ky.] 92 S, W. 2. May show that

written contract is based on consideration,

though none is recited therein. Delta Coun-

ty V. Blackburn [Tex. Civ. App.] 90 S. W.
902.

82. To show that notes sued on were giv-
en for certain investment bonds, which,
while nominally bonds, were actually the
undertaking of the plaintiff and had no
value apart from plaintiff's ability to per-
form its contract, and that plaintiff could not
perform by reason of its insolvency and be-
cause the contract was impossible of per-
formance within the time specified or within
a reasonable time. German-American Secur-
ity Co.'s Assignee v. McCulloch [Ky.] 89 S.

W. 5.

S3. Facts held to sustain a finding that
the parties did not intend to merge an oral
agreement for the sale of realty and per-
sonalty in a subsequent written one tor the
sale of the realty only, and parol evidence
was admissible to show a sale of the per-
sonalty. Brosty V. Thompson [Conn.] 64 A. 1.

Whether the parties intended to merge their
entire oral agreement in a written one was
for the court to determine from the con-
duct of the parties and the circumstances.
Id. Parol evidence rule does not apply where
the verbal contract was entire and only a
part of it was reduced to writing. Letter
written after making oral contract for print-
ing and binding books held merely a memo-
randum of the contract, and not to prevent
the admission of oral evidence to show that
plaintiff contracted to insure the property,
though It contained a statement that, while
plaintiff carried a blanket policy, it would
advise defendant .to carry insurance. Avil
Printing Co. v. Kaiser Pub. Co. [Mo. App.]
89 S. W. 900. Where persons permit a part
of an entire verbal contract to rest in pa-
rol, reducing the residue to writing, the
part not so reduced may be established ali-
unde the writing. Permissible to show that
part of consideration named in deed of tim-
ber land was paid for logging timber. Muel-
ler V. Cook, 126 Wis. 504, 105 N. W. 1054.
If the written contract does not purport to
disclose a complete contract, or if in read-
ing it in the light of the situation of the
parties and the facts and circumstances it

appears not to contain all the stipulations
of the parties on the subject, parol evi-
dence is admissible to show what the rest of
the agreement was. Clark v. Emery, 58 W.
Va. 637, 52 S. B. 770.

84. Where the written contract is incom-
plete, oral testimony is competent to prove
terms not mentioned and consistent with
those which were mentioned. Where letters
in regard to sale of machines do not pur-
port to be a complete expression of terms of
contract, but contain no specifications in re-
gard to kind of machines and are indefinite
as to price. Goodwin Mfg. Co. v, Arthur
Fritsch F'oundry & Machine Co. [Mo. App.]
89 S. W. 911. Where a written contract for
the sale of lots and the erection of build-
ings thereon is silent as to the price and
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anibiguoTis and nncertain provisions,*' to show the relation of the language ,to the

subject-matter, or to identify any person or thing mentioned,*' and, if the contract

is ambiguous, to show the situation of the parties when the contract was made and

all the surrounding circumstances for the purpose of arriving at the intention."*

Where one does not sign a contract but can only be bound by reason of his acceptance

thereof, he may show the circumstances attending such acceptance.*^

Failure of proof.—In an action on several contracts it is error to dismiss the

complaint for want of proof if plaintiff makes a prima facie case as to any of them.'"

(§9) F. Procedure at trial; verdict and judgment. Questions of law and

fact.''''—The constriiction of a written contract is generally a question of law for

the court,"^ but where the meaning can be understood only from extrinsic facts,

it is a question of fact for the jury,"* unless there is no conflict in the evidence."*

the character of the buildings to be erected,

deeds of trust; checks, plans, and parol evi-

dence is admissible to establish those facts.

Landvoig-t v. Paul, 27 App. D. C. 423. Parol
evidence held admissible to show that an in-

dorsement on a proposed contract of sale of

land to the effect that the broker should be
paid upon "passing title" to the property,

made payment dependent upon a purchase by
the person named as vendee in the propos-

ed contract. Hancox v. Appleton, 96 N. T. S.

1029. Oral agreement to ship goods in time
for a vessel, considered in connection with
shipping receipt not inconsistent therewith.

Frey v. New York, etc., R. Co., 100 N. T. S. 225.

Parol evidence admissible to show terms of

a contract of sale where a letter referred

mainly to the price only. Bheinstrom v. Elk
Brewing Co.. 28 Pa. Super. Ct. 519.

S5. Written part of contract partly writ-

.ten and partly oral cannot be contradicted.

Clark V. Emery, 58 W. Va. 637, 52 S. B. 770.

SO. Where pending negotiations for the

purchase of scrap iron, plaintiff, by appoint-

ment, visited defendant's place and found out

what was for sale, and thereafter made a

written bid f- -11 the old material "which
you have for .^ale" in the building, parol

evidence was admissible to show what was
included in the sale. United R. & Electric

Co. V. H. Wehr & Co. [Md.] 63 A. 475. Where
plaintiff contended that a sale to him of

scrap iron included certain structural iron

in the walls of a building, and that the own-
er had agreed to tear down the building at

his own expense, but the written contrac*.

was silent on the subject, it was error to

exclude the owner's oral testimony that he

had not so agreed, and leave standing the

buyer's oral testimony to the contrary. Id

That a letting was for the season held ad-

missible to identify the time it was intended

to cover. BufBngton v. McNally [Mass.] 78

N. E. 309. Explanation of "season" held also

admissible. Id. Contract whereby plaintiff

was employed to develop certain mining
property held ambiguous so that parol evi-

dence was admissible to show what claims

were meant. Lindtalom v. Pallet [C. C. A.]

145 F. 805. The rule admitting extrinsic evi-

dence to explain doubtful terms of a -written

eontract confines such evidence to the clause

of obscure meaning, and never lets it over-

throw other terms which are in themselves

nlnin and certain. Licking Rolling Mill Co.

V W. P. Snyder & Co. [Ky.] 89 S. W. 24 9.

' ST. To explain the words "Terms: Dryer,

B8t 80 days," In a written contract for the

sale of a laundry dryer. Hagen Co. v. Green-
wood, 27 Pa. Super. Ct. 239. To apply words
of general description to the subject-matter
of a written contract by evidence of the situ
ation and circumstances of the parties. Pa-
rol evidence and prior correspondence held
admissible to show that the words "the lots"
referred to property mentioned in previous
letters. Warner v. Marshall [Ind.] 75 N. E.
682.

88. See, also. § 4 A. ante. Brockmeyer v.

Sanitary Dist., 118 111. App. 49; Security
Trust Co. V. Joesting [Minn.] 104 N. W. 830.
To show meaning of word "improvements"
used in a deed. Jacobs v. Parodi [Fla.] 39
So. 833. Evidence that plaintiff's failure to
furnish water for defendant's rice fields was
due to the failure of defendant's landlord
to keep in repair a lateral -which it was un-
derstood was to be used, did not vary the -writ-
ten contract. Gravity Canal Co. v. Sisk [Tex.
Civ. App.] 15 Tex. Ct. Rep. 984, 95 S. W. 724.
Parol evidence of previous transactions held
admissible i explain the nature of an order
for goods not a definite contract of sale SnA
purporting to be a part of a continuous
transaction. Weir v. Long [Ala.] 39 So. 974.

89. Evidence of what toll collector told
traveler on his acceptance of receipt, reciting
that money would be returned if judgment
ousting corporation of its franchise was af-
firmed. Van Duyn v. Detroit & S. Plank
Road Co. [Mich.] 12 Det. Leg. N. 522, 104 N.
W. 612.

90. Prima facie case as to work done
at defendant's office, though failure of proof
as to most of services alleged. Worm v.
McKinley Realty & Const. Co., 97 N. Y. S.
374.

91. See 5 C. L. 748. See, also, Questions
of Law and Fact, 6 C. L. 1177.

92. Thomas v. Johnson [Ark.] 95 S. W.
468; McDonough v. Williams [Ark.] 92 S. W.
783; Rheam v. Martin," 26 App. D. C. 181.
When unambiguous. Storm v. Montgomery
[Ark.] 95 S. W. 149. When the meaning is

to be ascertained from the document itself.
Levin V. New Britain Knitting Co. [Conn.] 61
A. 1073. Where terms are explicit and mean-
ing of parties unmistakable. R. T. Wilson &
Co. V. Levi Cotton Mills, 140 N. C. 52, 5! S.
B. 250.

93. Levin v. New Britain Knitting Co.
[Conn.] 61 A. 1073; Weir v. Long [Ala.] 39
So. 974. Where a writing depended upon
whether there had been a prior agreement of
sale, in regard to which the evidence was
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So too, where its terms are definitely known, the interpretation of an oral contract

is for the court,"" but on conflicting e%'ldence, it is for the jury to determine both

the existence of the agreement"" and what its terms really were.""

Whether there was any consideration for the contract,"* whether payment was
accepted in full or on account,"" whether there was a demand for performance,^

whether performance was prevented by one of the excepted causes,^ whether the con-

tract has been performed,'' whether the contract was rescinded,* or modified,^ wheth-

er there should be an allowance for deficiencies in performance," and the amount
thereof,' and what is a reasonable time for performance,* are questions for the jury

where the evidence is conflicting.

conflicting, it was not error to submit the
"question of sale to the jur*. Johnson
Smothers [Ark.] 96 S. W. 3S6. Where pa-
rol evidence was admissible to explain i

"written contract, it "was for the court, sit

ting as a jury, to determine whether all its

terms were contained in certain letters, and
not to so determine as a matter of law.
United R. & Electric Co. v. H. Wehr & Co.
[Md.] 63 A. 475.

94. Meaning- of quoted words in contract
for sale of steel bars providing for cash
payments on receipt of invoice "same as

last," held for court. Licking Rolling Mill

Co. V. W. P. Snyder & Co. IKy.] 89 S. W. 249.

95. Douglass v. Paine [Mioh<] 12 Det. Leg.
N. 527. 104 N. W. 781.

96. "Whether oral contract had been prov-
en was for "the jury. Richards v. Richman
[Del.] 64 A. 238. "Whether oral contract was
made between the parties as alleged before
the written evidence of it was drawn up.

Rankin v. Mltchem FN. C.l 53 S. E. 854. In-

struction leaving to jury question of exist-

ence of contract for installation of heating
plant, held proper. Swing v. "Walker, 27 Pa.

Super. Ct. 366. Instruction held not objec-
tion.able as assuming the making of an alleg-

ed oral contract to develop mining claims.

Lindblom v. Fallet [C. C. A.] 145 P. 805.

97. Belknap v. Belknap [S. D.] 107 N. W.
692. Instruction assuming that all the cost

of preparing scrap iron for delivery was to

be paid by plaintiff, the buyer, held prop-
erly refused where there was oral conflict-

ing evidence on the subject. United R. &
Electric Co. v. H. "Wehr & Co. [Md.] 63 A.

475. "Where defendant did not admit that

an oral contract was as claimed by plaintiff,

the case was properly submitted to the jury.

Phenix Nerve Beverage Co. v. Dennis &
Lovejoy "Wharf & "Warehouse Co., 189 Mass.

82, 75 N. E. 258. "Where contract to cut,

haul, and deliver logs provided that scale

was to be made at time logs were loaded on
cars, and such contract was modified by a
provision for delivery on skidways, and
there was a conflict- as to whether or not

it was agreed at the time of the modifica-

tion that the scaling should be conclusive or

not, held it was for the jury to determine
what was the actual agreement. Nelson v.

Mashek Lumber Co., 95 Minn. 217, 103 N. "W.

1027. Question whether promise that pasture

should not be overstocked was part of an
oral contract of pasturage. .J. B. "Wallls &
Co. V. "Wallace [Tex. Civ." App.] 92 S." "W. 43.

98. For promise to pay debt of third per-

son, for which defendant gave chattel mort-

gage as additional security. Bluff Springs
Mercantile Co. v. "White [Tex. Civ. App.] 13
Tex. Ct. Rep. 905, 90 S. "W. 710.

99. Snyder v. Patton & Gibson Co. [Mich.]
12 Det. Leg. N. 1041, 106 N. "W. 1106.

1. Contract to ship coal as ordered.
Smokeless Fuel Co. v. "W. E. Seaton & Sons
[Va.] 52 S. B. 829.

S. "Whether defendant was prevented from
performing contract for delivery of coal by
strike. Smokeless Fuel Co. v. "W. E. Seaton
& Sons [Va.] 52 S. E. 829.

3. "Where a bank claimed not to have re-
ceived a bond which a seller had agreed to
file as security for the performance of its
contract with the buyer, and the evidence of-
fered by the seller tended to show that
it had .mailed the bond, question whether it

'"lad been received by the bank. Equitable
Mfg. Co. V Howard [Ala.] 41 So. 628. In an
action on a bond to maintain and support
plaintiff, question whether plaintiff was sufi^-
ciently cared for. Crosby v. "Waters, 28 Pa.
Super. Ct. 559. "Whether defendants had sold
certain pianos through Information given by
plaintiff or without her intervention. Jacobs
V. Heppe, 29 Pa. Super. Ct. 406. "Where in
replevin for goods bailed to defendant there
was evidence which would have warranted a
finding that defendant had not paid the rent-
al in accordance with the terms of a modified
agreement to which she testified, an instruc-
tion withdrawing this question from the jury
was erroneous. "Whitehill v. Schwartz, 27 Pa.
Super, Ct. 526. Defendant in an action for
wotU. done contended that plaintiff was
notified to quit work but chose to continue,
that he employed an incompetent assistant,
and also that there had been a settlement,
all of which was denied. Held the case was
for the jury. Pagan v. Fort Pitt Gas Co., 27
Pa. Super. Ct. 75.

4. Conditional sale. "Wellden v. "Witt
[Ala.] 40 So. 126. "Whether a redelivery If
property exchanged by defendant with plain-
tiff was absolute so as to operate as a legal
rescission. Dougherty v. Neville, 108 App.
Div. 89, 95 N. Y. S. 806

5. Tennis Bros. Co. v. "Wetzel & T. R. Co.,
140 F. 193.

6. In action on an account for labor,
whether defendant was entitled to an allow-
ance because of plaintiff's "failure to prop-
erly finish the work. Snyder v. Patton &
Gibson Co. [Mich.] 12 Det. Leg. N. 1041, lOG
N. "W. 1106.

7. "Whether defendant was entitled to the
sum claimed by reason of plaintiff's failure
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Whether written negotiations constitute an ofEer and an unqualified acceptance,'

what constitutes a contract/" or a material part of it/^ and what will amount to an

abandonment, axe questions of law.^^ So is the question of what is a reasonable

time where the facts are undisputed.^^

Instructions'^^ should not be inconsistent,^'' and should not submit questions of

Iaw^° or issues not raised by the evidence.^^

Verdict.^^—Where there is no evidence from which the jury can determine

the amount for which they should find, a verdict for any amount is unauthorized.^'

CoKTEACTS OF Affeeightmbnt ; CoNTBACifs 01' HIRE, 866 latest topical index.

CONTRIBUTION".

S 1. General Principles (S44>.
§ 2. The Right and Defenses as Between

Joint Tort Feasors and Persons in Fartica-

lar Relations (84S).
§ 3. Proceedings to Enforce (845).

§ 1. General principles.'^''—Contribution is an equitable remedy^* to which

the statutory provisions are merely supplementary, unless a clear intention to super-

sede the former is manifested.^^ Payment^^ under compulsion'* is essential to re-

covery, but it need not be under coercion'" and may take the form of a purchase.'*

to complete a building according to specifica-
tions. Barbee v. Findlay [111.] 77 N. E. B90.

S. Clark v. Wilson [Tex. Civ. App.] 14 Tex.
Ct. Rep. 770, 91 S. W. 627.

9. Ennis Brown Co. v. Hurst [Cal. App.] 82

P. 1056.
10. Error to submit it to the Jury. Turn-

er V. Owen, 122 111. App. 501.

11. Elliott V. Howison [Ala.] 40 So. 1018.

12. May V. Getty, 140 N. C. 310, 53 S. E. 75.

13. For performance. Electric Pireproof-
Ing Co. V. Smith, 99 N. T. S. 37. What is a

reasonable" time "within "which to rescind.
Moneyweig-ht Scale Co. v. Woodward, 29 Pa.
Super. Ct. 142.

14. See, also. Instructions, 6 C. L. 43.

15. Instructions held inconsistent, one
treating the rescission as having been ef-

fected by express agreement, and the other
by implication resulting from the making of

a new contract. Neis v. Whitaker [Dr.] 84

P. 699.

le. Where plaintiff had failed to file a

bond reguired by its contract with defend-
ant within a reasonable time, an instruction
that if the bond was filed within such time
as to afford defendant all the protection he
was entitled to under the contract, plaintiff

should recover, was properly refused as sub-
mitting a question of law to the jury. Equi-
table Mfg. Co. V. Howard [Ala.] 41 So. 628.

17. Where in an action for building ma-
chines the evidence failed to show that de-
fendant accepted and used the machines, an
instruction was erroneous which authorized
a verdict for the reasonable value of the
"work if defendant accepted and used the ma-
chines, though the work was not done ac-
cording to contract. "Union F"oundry & Mach.
Co. V. Lankford [Ala.] 39 So. 765. Where
contract to repair well provided that if it

could not be made to do good work within a
specified time defendant would sink a new
one or return the price paid for the work,
and, in action to recover such sum, there

was evidence to show that plaintiff negli-

gently deposited ashes, etc., around the well.

thus rendering it impossible for defendant to
flx it, but no evidence that defendant had ex-
clusive dontrol of the well during the period
covered by the contract, held that instruc-
tion making plaintiff's right of recovery de-
pend upon whether he or defendant had con-
trol of the well was erroneous. Pilot Point
Waterworks v. Pisher [Tex. Civ. App.] 93 S.

W. 529. Instruction authorizing recovery on
Quantum meruit for services held erroneous
where evidence showed only an express con-
tract. Stanford v. Wright [Tex. Civ. App.]
14 Tex. Ct. Rep. 741, 92 S. W. 269.

IS. See 5 C. L. 750. See Verdicts and
Findings, 6 C. L. 1814.

19. In suit by keeper of boarding house on
express contract for board and lodging of
defendant and others, where defendant claims
that entertainment was, by express agree-
ment, to be furnished free, verdict for plain-
tiff is not authorized unless evidence shows
that defendant promised to pay an agreed
price, or that entertainment was reasonably
worth the amount found therefor, or that
such amount was in accordance with the
usual and customary rates charged by plain-
tiff. Baldwin v. Webb, 121 Ga. 416, 49 S. B.
265.

20. See 5 C. D. 751.

21. 22. Comstock V. Keating, 115 Mo. App.
372, 91 S. W. 416.

23. ISxtingnisliIns; a loint obligation by
the execution of individual notes Is such a
payment as entitles the maker of the latter
to contribution from his co-obligors, even
before maturity of the notes. Fitcli v. Era-
ser, 109 App. Div. 440, 96 N. T. S. 85. De-
fendant held a co-obligor and not a surety.
Id.

Where one co-oblisfor sucoeeda in estate to
the obligation and sues thereon, it is not re-
garded as a suit for contribution for the rea-
son that the succession to the obligation is

not such a paymeat or transfer as "would dis-
charge It. Ensooe V. Fletcher [Gal. App.] 82
~P. 1075. If a payment, it was such in equity
only and for plaintiit's share only. Id. See,
also. Payment and Tender, 6 C. L. 987.
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§ 2. The right and defenses as between joint tori feasors and persons in par-

iictdar relations.^''—Contribution will be denied to one who to malce out his case must
show that he was a wrongdoer with defendant/* but this rule does not apply where
the wrongdoer who was compelled to respond for the injury was not, as between the

wrongdoers themselves, a wrongdoer at all, and recovery by the injured party from
such a party is not a bar to an action by the latter against the other parties to the

wrong.^* A contractor is, in the absence of personal participation in the work,

entitled to indemnity from a subcontractor for losses sustained by the latter's negli-

gence.'" A defense is bad which depends on payment of damages for a joint fraud.^"-

Contribution lies between co-sureties,'^- and if the cause of action matures after the

distribution of the estate of a deceased co-surety, it will lie against his distributees.^^

The owner of a part of the land subject to a street assessment bond may pay the full

amount of the bond and compel contribution from the owners of the other parts.^*

An administrator who, in his official capacity, pays a note on which his decedent

was secondarily liable, has a right of action against the maker for the amount so

paid, irrespective of whether the funds used for that purpose were assets of the es-

tate or were contributed by the heirs.'^ As between surviving partners a^d the

, successor in estate of a deceased partner, an accounting is not prerequisite.'" A
judgment in an action- against sureties discharging one and holding the other liable

is not a bar to a subsequent action between them for contribution."

§ 3. Proceedings to enforce.^^—The liability for contribution among co-sureties

of a note is an implied one arising out of a written agreement,'" and hence in Wash-

ington the six-year statute of limitations applies to such an action.*" The total

amount claimed and not the amount due from each defendant determines the juris-

dictional amount." When two jointly pay a debt owing by them with another.

24. Payment on default of the principal

debtor is in legal effect compulsory without

waiting- until creditor extorts payment. Ban-
ning v. Murphy, 126 Wis. 538, 105 N. W. 1056.

25. A co-obligor need not wait until cred-

itor extorts the money. Fanning v. Murphy,
126 Wis., 538, 105 N. W. 1056.

26. A surety purchasing note and mort-

gage on which principal debtor has defaulted,

thereby extinguishing his cosureties' obliga-

tion on the original debt. Fanning v. Mur-
phy, 126 Wis. 538, 105 N. W. 1056.

27. See 5 C. L. 751. Between debt paying

stockholder and corporation, see Clark & M.

Corp. § 830. Contribution between cotenants

see Tiffany Real Property, 396.

28. Suit respecting money paid under Act

Cong. June 3, 1878, to compound the unlawful

cutting of timber. Cox v. Cameron Lumber
Co., 39 Wash. 562. 82 P.. 116.

29. Plaintiff in this action having been

defendant in a previous action by a third

person and mulcted in damages for injury

done by the breakage of a part of his mill-

race caused by this defendant's improper and

negligent obstruction of the water therein.

Northern Ohio R. Co. v. Akron Canal & Hy-
draulic Co., 7 Ohio C. C. (N. S.) 69.

30. Phoenix Bridge Co. v. Creem, 102 App.

Div. 354, 92 N. Y. S. 855.

31. One in possession of property for joint

account cannot defend an action by the other

Joint owner for his share because defendant

has been held answerable for their joint

fraud on the seller. Noval v. Haug, 48 Misc.

198, 96 N. Y. S. 708.

32. Persons signing a note for the pur-
pose of giving additional security to the
payee are liable to each other for contribu-
tion as cosureties, and they are not accom-
modation indorsers, the note having been
executed prior to the enactment of the Nego-
tiable Instrument Law. Caldwell v. Hurley,
41 Wash. 296, 83 P. 318. Sureties having be-
come liable on a note by protest and notice,
may pay the note and recover contribution
from a co-surety not joining in the payment.
Adams v. De Frehn, 27 Pa. Super. Ct. 184.
Whether plaintiff paid note was a question
for the jury under the evidence. Id. Any
surety may at all times after the maturity of
an indebtedness pay off the same and en-
force his right of contribution froni co-sure-
ties. Panning v. Murphy, 126 Wis. 538, 105
N, W. 1056.

33. Comstock v. Keating, 115 Mo. App. 372,
91 S. W. 416.

34. With perhaps a lien in equity on the
other land as security. Eliis v. Witmer
[Cal.] 83 P. 800.

35. Harris v. Harris, 116 III. App. 537.
36. In the settlement of obligations, a

note was given and signed by the defendant
as co-obligor, he being the residuary legatee
of a deceased member of the firm. Pitch v.

Fraser, 109 App. Div. 440. 96 N. Y. S. 85.

37. Action on a notary's bond, co-sureties
not being adversaries and proof as to one
failing. Comstock v. Keating, 115 Mo. App.
372, 91 S. W. 416.

38. See 5 C. L. 752.

39. 40. Caldwell V. Hurley, 41 Wash. 296,

83 P. 318.
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those who have paid may maintain a joint action against their cosurety to enforce

contribution,*^ and similarly, all of the plaintiff's co-obligors may be made parties

defendant.*' A general statement of a cause of action for money paid out and ex-

pended may be amended hy alleging facts showing it arose out of a right to contri-

bution." Proof that plaintiff purchased notes overdue from holder at their face

value and part of interest is not a fatal variance from an allegation that plaintiff

paid certain notes where judgment is for only one-half the amount paid.*" The
burden is upon plaintiff to show payment of the joint obligation for which contribu-

ti<m is sought.*"

CowTKiBUTOET NEGLIGENCE, See latest topical index.

CONVERSION AS TORT.

§ 1. What Constitutes (846).
§ 3. Proiiertj- subject to Conversion (848).
§ 3. Elements Necessary to Mnintain the

Acfion (S4S). Demand and Refusal (849).
"Who May Maintain and Persons Liable (850).

§ 4. Defenses (851).

§ 5. Practice anil Procedure (851). Par-
ties (852). Tlie Complaint (852). The An-
swer or Plea (852). Evidence, Issues, Proof,
Variance (853). Verdict and Judgment (854).
Damages (854),

§ 1. What constitutes."—Any illegal and unauthorized act of dominion over

property inconsistent with and detrimental to the property rights of another con-

stitutes conversion,*? such as a wrongful seizure*^ or detention,'" and excessive'^ or

unauthorized sale^^ or delivery.'*'' A sale by a cotenant of *the entire property in

41. Jarvis v. Matson [Tex. Civ. App.] 16
Tex. Ct. Rep. 314, 94 S. W. 1079.

42. Adams v DeFrehn, 27 Pa. Super. Ct.

184.
43. Jarvis v. Matson [Tex. Civ. App.] 16

Tex. Ct. Rep. 314, 94 S. W. 1079.
44. That pliintiff and defendant indorsed

notes under an agreement to become jointly
and equally liable. Pratt v. Rhodes [Conn.]
61 A. 1009.

45. Pratt V. Rhodes [Conn.] 61 A. 1009.

48. Note. Adams v. DeFrehn, 27 Pa.
Super. Ct. 184. In an action for contribution
for payment of a note of a corporation signed
by plaintiffs and defendant as cosureties,
evidence that a few days after protest of the
note the corporation executed a new note
payable to plaintiffs, who procured its dis-

count by the payee of the first note and with
the proceeds paid the first note, it was for

the jury to determine whether the protested
note had been paid by the corporation or by
the plaintiffs, whether the new note was
merely collateral or whether it was payment.
Id.

47. See 5 C. L. 753.

48. Ivers & P. Piano Co. v. Allen [Me.]
63 A. 735.

49. A wrongful seizure of goods by at-
tachment. Davidson v. Oberthier [Tex. Civ.
App.] 15 Tex. Ct. Rep. 467, 93 S. W. 478.

The seizure and sale of property under an
attachment against one in possession but
without title, defendant's attachment debt-
or being in possession for purpose of sell-

ing goods and entitled to share in net prof-
its. National Cotton Oil Co. v. Ray
[Tex. Civ. App.] 14 Tex. Ct. Rep. 799,

91 S. W. 322. The seizure by a stranger,

without right, of goods in the possession of

the owner creates a good cause of action

in favor of owner and in favor of his as-

signee. Peru Plow & Implement Co. v.

Harker [C. C. A.] 144 F. 673. Taking prop-
erty under bill of sale intended as a mort-
gage but void for fraud. Instructions to
that effect held correct and responsive to
pleadings. Harris v. Staples [Tex. Civ. App.]
13 Tex. Ct. Rep. 988, 89 S. W. 801.

50. Unreasonable relay by warehouseman
in complying with demand for the property
by the owner. Evidence that plaintiff in-
formed defendants that property left with
them by sheriff belonged to him was unlaw-
fully taken by sheriff, and that he wanted
it and that defendants promised, on his
leaving his name and address, that they
would communicate with him and that no
one else should get the goods, and that he
received no communication from defendants
but found his goods on an auctioneer's stand
six weeks later. Lissner v. Cohen, 97 N. Y.
S. 227. Withholding pronertv under an un-
la"wful claim for freiglit charges. Beasley
V. Baltimore & P. R. Co., 27 App. D. C. 595.
Admitting defendant's right to detain horses
to determine the amount of charges, where
there is a conflict in the "waybill and bill of
lading, it could detain them for a reasonable
time only, which, six days cannot, as a
matter of law, be said to be. Id.

51. A warehouseman, willfully selling
more of stored property, which might be
sold separately, than is reasonably neces-
sary to satisfy his claim, converts all that
he sells. Selling separaljle property, sev-
eral hundred dollars in value, for $20 in
bulk. "Ward v. Morr Transfer & Storage
Co. [Mo, App.] 95 S. W. 964.

53. Sale of a customer's securities, with-
out noti,;e, by a broker in the absence of a
waiver of notice, althoijgh the broker ad-
vanced the whole purchase money instead of
merely the margin. Content V. Banner [N.
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common goods," the diversion by a bailee or agont to a purpose not contemplated/"
or the misuse of it by one who is merely in possession/" or who has a qualified own-
ership," have been held conversion.

Where either actual or, constructive absence of dominion, wrongfulness thereof,
or legal damage therefrom, is absent, it is not a conversion. Thus, mere asporta-
tion without anything further,^^ retention under agreement,^" or for security,^" a
sale under authority," although on credit,"^ or ratilication by owner,»= a liberation
of animals according to the owner's direction, though they be lost in consequence,"
unreasonable delay by mortgagee in selling mortgaged property after seizure,°= or
negligence in caring for same,"" the refusal by a tenant in common of the exclusive

T.] 76 N. E. 913. A notice of sale not stat-
ing time or place thereof is defective. Id.
An order to brokers to sell within a cer-
tain time, which they disregard, is not a
waiver of notice by a customer on subse-
quent sale by broker. Id. Evidence held
to show rightful sale under mortgage and
not under execution at or about the same
time. Lester v. Addison, 139 Mich. 232, 102
N. W. 643.

53. To wrong person by carrier. South-
ern R. Co. V. Webb, 143 Ala. 304, 39 So. 262.
To an unlawful claimant, by a stockholder.
An oil company delivering oil stored in
tanks. Trammell & Lane v. GufEey Petro-
leum Co. [Tex. Civ. App.] 15 Tex. Ct; Rep.
492, 94 S. W. 104.

54. Sale of hops by a part owner. Ben-
jamin Schwartz & Sons v. Kennedy, 142 P.
1027.

55. Obtaining money under a promise to
invest it but instead appropriating it to
one's own use. Sinclair v. Higgins, 97 N. Y.
S. 415. Question whether transaction was
or was not a loan did not depend on form
of the papers only, and was a question for
the jury, on conflicting claims and evidence.
Id.

56. Exercising dominion over a tenant's
personal property on premises seized by a

landlord under a writ of dispossession.
Doctrine of abandonment applies only to

fixtures. As to ordinary chattels, it is the
duty of the landlord to notify tenant to re-
move them or remove them himself. Reich
V. Cochran, 99 N. Y. S. 755. Evidence that
deceased landlord after evicting tenant used
supplies of tenant left on premises for hotel
purposes, against wishes of tena,nt, held suf-
ficient for reinstatement of vacated verdict.

Id. Under allegations that defendant con-
verted goods on the 17th of March, and on
that day instructed the steward of a hotel
from which the tenant had been evicted
that such tenant was not to be permitted to

remove any of his goods, wines, supplies,

and so forth, evidence of a conversation
between defendant, landlord, and the steward
on the following day, instructing the latter

in the use of these supplies, etc., was ad-
missible. Id. Held a proper case for jury
was made by plaintiff. Id.

57. Mortgaging the entire property in a
chattel bought on a conditional sale, al-

though "without manual transfer or removal
of it. Piano. Conditional sale not record-
ed, subsequent mortgage recorded (Ivers &
P. Piano Co. v. Allen [Me.] 63 A. 735), or

the continued u.se of property as his own by
a mortgagee in possession after default.

Evidence that a mortgagee after default
|

continued using horses as his own, refusing
to return them, and not selling them under
the mortgage, held to sustain verdict. Han-
son v. Skogman [N. D.J 105 N. W. 90.

88. Defendants under a claim of permis-
sion from owner of premises moved a re-
freshment stand and supplies oft such premi-
ses and left them in the highway, not de-
stroying them or otherwise interfering with
plaintiff's use or title to them, amounting on-
ly to a trespass. Hammond v. Sullivan, 99
N. Y. S. 472.

59. A refusal to deliver before being paid
by one in possession of property, under an
agreement that he might hold and use it
until paid his claim against plaintiff. Jack-
son v. Puller, 97 N. Y. S. 975.

00. Retaining as security property re-
deemed from pledge at the instance of the
authorized agent of the owner. The one re-
deeming becoming subrogated to rights of
original pledgee. Lesser v. Steindler, 110
App. Div. 262, 97 N. Y. S. 255. Pleading and
evidence held to present question of sub-
rogation to rights of pawnbroker, though
not pleaded as a legal conclusion in answer.
Id.

61. Sale by agent. 'Woods Mach. Co. v.
Woodcock [Wash.] 86 P. 570. Evidence held
sufficient to establish agency and authority.
Id. The sale of corporate stock assigned
with a general power of attorney, although
assigned merely for the purpose of hypoth-
ecation, and although defendant gave re-
ceipts for the stock by which he agreed to
return it on demand. Stock sold and pro-
ceeds lost in speculation. Martin v. Megar-
gee, 212 Pa. 558. 61 A. 1023.

62. Selling chattels, seized under a mort-
gage, on credit, renders mortgagee liable
for damages only. Croze v. St. Mary's Canal
Mineral Land Co. [Mich.] 13 Det. Leg. N
47, 107 N. W. 92.

83. By retaining part of proceeds. Woods
Mach. Co. v. Woodcock rWash.l 86 P. 570.
Evidence held sufficient to establish ratifica-
tion. Id.

04. Evidence that defendant impounded
plaintiff's cow trespassing on his fields, but
his damages having been settled, turned her
loose on plaintiff's order. Stout v. Pultz
[Mo. App.] 93 S. W. 919.

CO. Croze v. St. Mary's Canal Miner;il
Land Co. [Mich.] 13 Det. Leg. N. 47, 3 07 N
W. 92.

60. Removal of logs at an imnroper time.
Leaving other logs an unreasonable length
of time at place of seizure. Croze v. St.
Mary's Canal Mineral Land Co. [Mich.] 13
Det. Leg. N. 47, 107 N. W. 92.
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control of the common property/' the harvesting of crops neglected by the cropper,

by the landowner/^ mere misapplication of proceeds of a sale or disobedience of

instructions by an agent/' or a violation of the terms of a bailment not amounting

to a denial of the bailor's title or evincing an intention of the bailee to appropriate

the property to his own use/" have been held not to be conversion. Kemoval of

mortgaged chattels from place of seizure before sale is not necessarily conversion.''^

The lease of a building subject to the rights of existing tenants, witliout notice to a

tenant at will, does not constitute conversion of his property stored therein.'^ Im-
proper foreclosure of mortgage covering only property owned by the mortgagor is

not a conversion of other property on the premises.''^

§ 2. Property subject to conversion^*—Grass and stalks, though attached to

soil, may be converted.''^ The recipient of stolen money is liable therefor in con-

version, although he received it in good faith,'^ and although the identical money
converted cannot be traced into his hands.''' Personal property of a tenant is not

abandoned by leaving it as in the case of fixtures.^'

§ 3. Elements necessary to maintain the actionP Ownership and posses-

sion.^'^—Ownership,*^ actual possession,*^ or the immediate right to possession, are

67. Parke v. Nixon [Mich.] 12 Det. Leg. N.

413, 104 N. W. 597.

68. Being a ootenant. Rector v. Ander^
son [Minn.] 104 N. W. 884. Evidence held

not sufficient to sustain conviction for con-

version. Id.

ea. Charging- for drayage, freight, In-

surance, and commissions, so as to reduce
principal's share very materially. Woods
Mach. Co. v. Woodcock [Wash.] 86 P. 570.

70. Changing range of cattle contrary to

terms of contract. Austin v. Van Loon
[Colo.] 85 P. 183.

71. Removal of logs toward market, cir-

cumstances forbidding sale at place of seiz-

ure. Croze V. St. Mary's Canal Mineral Land
Co. [Mich.] 13 Det. Leg. N, 47, 107 N. W.
92.

73. Plaintiff was entitled to keep his

goods in a loft of a certain building until

notice was given to remove them. Without
any notice to him defendant leased entire

premises to another, who put plaintiffs

goods out on sidewalk. No cause of action

in conversion. Huntington v. Herrman, 98

N. T. S. 48.

73. Plaintiff improperly foreclosed a chat-

tel mortgage which gave a lien only to such
property on certain premises as defendants

owned, and a sale pursuant thereto, where
defendants owned no property and hence

none was sold under the unlawful fore-

closure. McEchrone v. Martine, 97 N. Y.

S. 951.

74. See 5 C. L. 754.

75. Tenant sold to plaintiff right to graze
stock on grass and stalks on farm with
proper precautions to prevent damage to

the freehold by the stock, and the landlord
turned such stock off the farm and locked the
gates. Leidy v. Carson, 115 Mo. App. 1, 90 S.

W. 754.

76. Received in discharge of promissory
notes without knowledge that the money was
converted. Porter v. P^oseman, 165 Ind. 265,

74 N. E. 1105.

77. Having been paid to his agent, the
collecting bank. Porter v. Roseman, 165 Ind.

255, 74 N. E. 1105.

78. Reich v. Cochran. 99 N. T. S. 755.
79, 80. See 5 C. L. 754.
81. Martin v. Megargee, 212 Pa. 658, 61

A. 1023. It is not error to nonsuit plain-
tiff at conclusion of his evidence, which
shows that prior to institution of the suit
he parted with the title to the property
involved. Hall v. Simmons [Ga.] 64 S. E.
751.
Elviaence of oTrnersIiIp: Defendant claim-

ing farm produce in possession of a tenant
under a lease must prove his title. Wilson
v. Griswola [Conn.] 63 A. 659.
Held BulRcSeut: Danvers Farmers' Ele-

vator Co. V. Johnson [Minn.] 104 N. W.
899. That plaintiff's assignor bought cer-
tain property on defendant's representation
that a "model" typewriter was included,
which without explanation stood uncontra-
dicted by defendant, and that now defendant
refuses to deliver said "model." Scharndorf
V. Alten, 96 N. Y. S. 452. To show that
plaintiff's assignor prior to the assignment
of the claim in controversy had disposed of
a large part of the property to another.
Lawrence v. Wilson, 107 App. Div. 365, 95
N. Y. S. 147. On question of a seller's ac-
ceptance of a buyer's offer to hold as con-
signee after rescission of sale. Puller Bug-
gy Co. V. Waldron, 99 N. Y. S. 920. To
show relation of principal and agent be-
tween plaintiff and a third party in pos-
session so as to give title to plaintiff of
property converted by defendants. Nicholls
V. Mapes [Cal. App.] 82 P. 266. Evidence
for plaintiff as to identihcation marks, num-
ber, and commercial history of converted
sheep, being direct and positive, and
for defendant uncertain and vague.
Rich V. Utah Commercial & Sav. Bank
[Utah] 84 P. 1105. On proof that de-
fendant's vendor in selling goods in con-
troversy was guilty of larceny, without any-
thing to show that defendant was war-
ranted in believing his vendor clothed with
authority to sell, it was error to hold that
as a matter of law plaintiff had not estab-
lished his cause of action. Goodwin v Som-
mer, 97 N. Y. S. 960. On a Question of
whether defendant had received all the goods
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necessary to recovery.'^ A mortgagee's right of recovery is measured by the amoimt
of his lien.**

Demand and refusaV^ are necessary, if defendant came into possession of the

goods la^vfuUy/* in the absence of any otherwise tortious conduct/' such as an il-

legal sale by warehouseman/* or a misdelivery by a carrier/" and having been shown,

they establish a prima facie case."" Demand is not required when it would be un-

involved, credibility of witness was for jury.
Id. On an issue of title where plaintiff
claims through tenant, evidence that the
latter trafHcked in the property as his own
overcomes the mere fact that defendant
claimed as lessor. Wilson v. Griswold
[Conn.] 63 A. 659.

Instrnctioiis on defendant's claim of title

should be made applicable only to the prop-
erty in issue. Instructions held bad because
susceptible of application to other proper-
ty. Wilson V. Griswold [Conn.] 63 A. 659.

83. Martin v. Megarg-ee, 212 Pa. 558, 61

A.- 1033; Croze v. St. Mary's Canal Mineral
Land Co. [Mich.] 13 Det. Leg. N. 47, 107 N.
W. 92. The right of a possessor to sue a
third person, who does not connect him-
self with legal title, for. conversion of prop-
erty is well established. McEchrone v. Mar-
tine, 97 N. Y. S. 951. The special property
in logs seized under a chattel mortgage is

not destroyed by negligence in towing logs,

by several months' delay in selling them,
and delay in moving a portion of them, so

as to render mortgagee liable in conversion.
Croze V. St. Mary's Canal Mineral Land Co.
[Mich.] 13 Det. Leg. N. 47, 107 N. W^. 92.

A person having actual possession of chat-
tels has a sufficient title thereto to enable
him to maintain trover against a stranger
for their conversion. Marey v. Parker [Vt.]

62 A. 19. Evidence held to show plaintiff's

possession. Id. Undisputed eviaenee that
plaintiff took a quitclaim deed to a lumber
yard, put his men in charge of it, and that
soon thereafter the former owner left, held
to warrant the instruction that plaintiff was
in full and actual possession of the lumber.
Id. Evidence examined and held to estab-
lish plaintiff's claim as to time and amount
of delivery of lumber. Id. Evidence that
foreman and bookkeeper were in plaintiff's

employ and that former owner had left,

tended to show plaintiff's possession of con-
verted lumber. Id. A plan showing location

of converted piles of lumber is not objec-
tionable because it omits two piles of lumber
not in controversy. Id. Contract of pur-
chase, two leases, and a quitclaim deed,

held material in view of all the circum-
stances to establish plaintiff's possession

and ownership. Id. The grantee of the
mortgage, in possession after an invalid

chattel mortgage foreclosure sale, may re-

cover the full value of the property even in

excess of his debt, in an action against

a stranger who shows no riR-ht to the prop-

erty. Jones V. Minnesota & M. R. Co. [Minn.]

106 N. W. 1048. Evidence being conflicting,

question was properly left for jury whose
finding is sustained by the evidence. Id.

On an issue of title in plaintiff to railroad

ties, evidence as to relinquishment of con-

trol over them Ijy vendor, waiving of in-

spection by vendee, and compliance with
terms of contract, being conflicting question

7 Curr. Law—54.

of delivery, was properly submitted to the
jury. Id. Evidence sutflcient to sustain
finding of jury that inspection was not waiv-
ed, that none took place, and hence that
title was in plaintiff. Id.

83. Martin v. Megargee, 212 Pa. 558, 61
A. 1023. Plaintiff must show a right ot
immediate actual possession in an action for
conversion based on detinet. Securities.
Byrne v. Weldenfeld, 99 N. Y. S. 412.

84. May sue one converting the mort-
gaged property to the extent of the value
of the property not exceeding the mort-
gage debt. American Nat. Bank v. First
Nat. Bank [Tex. Civ. App.] 14 Tex. Ct. Rep.
569, 92 S. W. 439.

83. See 5 C. L. 754.
86. Rosenkranz v. Jacobowitz, 99 N. T. S.

469. If defendant came into possession of
the property lawfully, conversion upon a
theory of demand and refusal, as well as
title and right to possession, must appear
to make out a case of trover. Bill for
goods with evidence of its payment held to
show title in plaintiff and right to immediate
possession in the absence of anything to the
contrary. Louisville & N. R. Co. v. Britton
[Ala.] 39 So. 585. Evidence that plaintifC
on being notified to get his cattle from
defendant's pasture did so, and on finding
that 14 head were missing notified defendant,
who promised to report to him on discover-
ing them, which discovery and report was
never made, is sufficient evidence to estab-
lish demand. Glassey v. Sligo Furnace Co.
[Mo. App.] 96 S. W. 310.

87. Louisville & N. R. Co. v. Britton
[Ala.] 39 So. 585.

88. Demand unnecessary, being evidential
merely and not creative. Ward v. Morr
Transfer & Storage Co. [Mo. App.] 95 S. W.
964.

89. Actual conversion being shown, de-
mand is unnecessary. Evidence of demand
and refusal are required only as evidence
of conversion. Merchants' & Miners' Transp.
Co. v. Moore & Co., 124 Ga. 482, 52 S. E.
802. Stipulation in a bill of lading that a
demand for loss or damages must be present-
ed within a specified time to hold carrier
liable, inapplicable to an action for trover.
Id.

90. A demand by the owner of horses
with a tender of the contract price for
their carriage, and a refusal to deliver
them except upon payment of a sum in ex-
cess thereof, is prima facie evidence, of con-
version. Beasley v. Baltimore & P. R. Co.,
27 App. D. C. 595. Two packages came in-
to possession of drayman, who delivered
but one and had a different package in place
of the other, and did not account for dis-
appearance of the right package. Not nec-
essary for plaintiff to show what became ot
it. Suesskind-Schatz Co. v. Loria, 99 N. T.
S. 427 So the uncontradicted evidence of a
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availing/^ or the origiual taking was unlawful/^ and acts necessary to revest title

in plaintiff are needless when they would be futile.^'' Demand when necessary must
be made within a reasonable time."* The reasonableness of a refusal to deliver

property on demand/^ even when so qualified as not to raise a presumption of eon-

version,"' is for the Jury.""

Who may maintain and persons liable.^^—The presumptive legal owner,"" or

the holder of any special property in the goods, may sue,' and a lienor's right is

not defeated by a deficient tender.^ ' In Nebraska a woman may sue for the conver-

sion of the proceeds realized from the sale of her real estate.^ Any person partici-

pating in the asportation or sale of another's property,* though not present^ or shar-

ing the fruits of the conversion,' is answerable. Hence an agent is liable though

acting in good faith according to the instructions of his principal.^ The owner of

refusal to return a note delivered in the
course of negrotiaitions for a contract of
insurance, which had not yet become bind-
ing on either party, entitles plaintiff to a
directed verdict. Hubbard v. State Life Ins.

Co. [Iowa] 105 N. W. 332.

91. Defendants claiming: absolute right to

property, under a chattel mortgage. More
V. Burger [N. D.] 107 N. W. 200. Where de-
fendant admits possession a,nd justifies on
the ground of superior title in his lessor.

McSwegan v. Hankinson, 95 N. Y. S. 548.

92. Stranger unlawfully taking goods
from possession of owner. Peru Plow &
Implement Co. v. Harker [C. C. A.] 144 F.

678.

S3. A pledgee selling the pledge, although
a tender of payment of the debt secured
has not been made. Conver.sion of pledge by
pledgee. Austin v. Vanderbilt [Or.] S5 P.

519.

94. By analogy to statute of limitations,

held to be six years. Conversion of wheat
by warehouseman. Freeman v. Ingerson
[Mich.] 12 Det. Leg. N. 866, 106 N. W. 278.

See, also, Austin v. Van Loon [Colo.] 85 P.

183.
Notet 'We think that the -rule supported

by the greater weight of authority is that,

where a demand is necessary to create a

cause of action, such demand must be made
within a reasonable time, which, by analogy
to the statute of limitations, will be deemed
to be [six] years. Kimball v. Kimball, 16

Mich. 220; Palmer v. Palmer,' 36 Mich. 493,

24 Am. Rep. 605; Smith v. Smith's Estate,

91 Mich. 10, 51 N. W. 694; Jewell. v. Jewell's

Estate, 139 Mich. 578, 102 N. W. 1059; In re

Estate of Emmons (opinion filed Dec. 15.

1905) 105 N. W. 758; Atchison, etc., R. Co.

V. Burlingame Tp., 36 Kan. 628, 14 P. 271,

59 Am. Rep. 578; Codman v. Rogers, 10 Pick.

fMass.] 119; Pittsburgh, etc., R. Co. v. Byers,
r,2 Pa. 22, 72 Am. Dec. 770; Ball v. Keokuk,
S2 Iowa, 753, 16 N. W. 592; 9 Am. & Eng.
TOnc. of Law [2d Ed.] 214; 19 Am. & Eng.
Enc. of Law [2d Ed.] 193, 194, 196, 211; 13

Cyc. 808."—From Freeman v. Ingerson
[Mich.] 12 Det. Leg. N. 866, 106 N. W. 278.

05. Where bill of lading specified through
rate of freight for two horses at $130.10,

which was also mentioned on waybill but
the latter further specified the items on each
separate road making a total of $201.60 for

freight, it was a question for jury whether
defendant railroad had a reasonable cause

for refusal to deliver the horses. Beasley v.

Baltimore & P. R. Co., 27 App. D. C. 595.
96. Carrier demanding bill of lading as

proof- of title before delivery to consignee.
Louisville & N. R. Co. v. Britton [Ala.] 39
So. 685.

97. Louisville & N. R. Co. v. Britton [Ala.]
39 So. 585. Possession by defendant at time
of demand being material and in dispute
should have been hypothesized to jury in the
lustructlon as to demand and refusal to make
it unassailable. Id.

98. See 5 C. L. 755.
99. A corporation's right to sue as as-

signor cannot be collaterally attacked by a
defendant in an action for conversion. De-
fense not maintainable that corporation
could not accept assignment. Peru Plow &
Implement Co. v. Harker [C. C. A.] 144 F.
673.

1. Holder of a Ijill of lading given as a
security against a carrier for misdelivery.
Tishomingo Sav. Inst. v. Johnson, Nesbitt
& Co. [Ala.] 40 So. 503. Mere delivery of
bill for purposes of security sufficient with-
out an indorsement over. Id.

2. A mortgagee's right to recovery Is

not affected by an offer from a third per-
son of payment of an amount less than
due. Peterman v. Henderson [Ala.] 40 So.
756.

3. On a question of conversion of mioney
received for sale of real estate, an instruc-
tion that a married woman has the same
rights as a feme sole in Nebraska was cor-
rect in view of the evidence. Fike v. Ott
[Neb.] 107 N. W. 774.

4. Landlord participating with his tenant
In sale of a mortgaged crop is liable in con-
version. Although landlord applied pro-
ceeds of sale to debt owed him by tenant.
Roche v. Dale [Tex. Civ. App.] 15 Tex. Ct.
Hep. 832, 95 S. W. 1100.

5. One advising, aiding, and encouraging
the removal of mortgaged property from the
county in which it is mortgaged, though he
was absent at the exact time of the re-
moval. American Nat. Bank v. First Nat.
Bank [Tex. Civ. App.] 14 Tex. Ct. Rep. 569,
92 S. W. 439.

6. Evidence that defendant was a member
of a firm which bought and slaughtered
converted cattle, though for the most part
indirect and vague, sufllcient to support
conclusion of the jury. Morris v. Third Nat.
Bank [C. C. A.] 142 F. 25.
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converted property may recover against both the converting seller and his vendee.'

A licensor is not liable in conversion for mere failure to notify his licensee, convert-

ing timber on adjoining land, of the boundaries of his timber land, when such

licensee had information thereof from other sources.' An administrator cannot be

held liable for conversion by his decedent where none of the property converted came
into his possession.^"

§ 4. Defenses}^—Nonexistence or nonacquisition of the title claimed by plain-

tiff/^ or estoppel against the plaintiff's assertion of title,^^ or a consent by the ap-

parent owner to the acts of dominion by defendant/* are good defenses. However,

a plaintiff is not estopped from suing in trover because in a former action in replevin

for the same goods he failed on account of owning an undivided interest only there-

in.^'' The immediate right to possession in a third person in an action for conver-

sion based on detinet is a defense.^"

It is immaterial that defendant acted in good faith,^' and it is no defense that

the title was incumbered.^^ Conversion by a bailee is not excused by the bailor's

breach of a collateral promise.^'' A demand for proceeds of a conversion^" or a

retention, without knowledge, of part of them,^^ does not waive the tort. The stat-

ute of limitations runs iu favor of a bailee in possession from the time of lawful de-

mand and refusal.^^ It runs in favor of one converting the property of a deceased

person from the time of the appointment of an administrator of the latter's estate.^'

§ 5. Practice and procedure.'^*—Trover lies only to recover damages, not pos-

session,^' and is not designed to adjust equities.^" A principal may be sued for

7. A transportation company delivering
property to another than consignee under
a waybill from a previous connecting car-

rier. Merchants' & Miners' Transp Co. v.

Moore & Co., 124 Ga. 482, 52 S. B. 802.

S. Posey V. Gamble [Ala.] 41 So. 416.

9. In an action by adjoining landowner
for conversion of timber, Instructions as-

suming contrary held improper. Messer v.

Walton [Tex. Civ. App.] 15 Tex. Ct. Rep.
396, 92 S. W. 1037.

10. Proper remedy is allowance of de-

mands against decedent's estate in probate
court. White v. Blankenbeckler, 115. Mo.
App. 722, 92 S. W. 503.

1.1. See 5 C. Tu 756.

12. Action by vendee against vendor for

nondelivery of goods sold. Flynn v. Smith,
98 N. Y. S. 56. That in the sale of a claim
for debt neither vendee nor vendor had in

mind stocks held as securities of the exist-

ence of which neither could have known.
Id.

13. A seller, making statements authoriz-

ing or inducing a mortgagee to make ad-
vances on the faith of a mortgage to a sup-
posed vendee, may be estopped from recovery
In conversion, though he had no intention to

deceive and though he actually owned the
property.. Telling an inquiring mortgagee
that it was all right. Slayton & Co. v. Hor-
sey [Tex. Civ. App.] 91 S. W. 799. Estoppel
held to require reliance upon a husband's
ostensible autliority. Fike v. Ott [Neb.] 107

N. W. 774.

14. Consent of original mortgagee to sale

without notice to defendant of rights of

assignee. Action against bank receiving

proceeds of sale of mortgaged cattle sold

under direction of original mortgagee.
Farmer v. Graettinger [Iowa] 107 N- W.

170. Notice that a mortgagor, being a cat-
tle feeder, is about to ship "his cattle," is not
notice of an intended sale by the feeder of
mortgaged cattle, as implying knowledge
and consent by assignee of mortgage. Id.

15. Benjamin Schwarz & Sons v. Ken-
nedy, 142 P. 1027.

JO. Securities. May be shown by defend-
ant. Byrne v. Weidenfeldt, 99 N. T. S. 412.
In an action for the conversion of securities
based on detinet, it was prejudicial error
not to permit defendant to show that such
securities were in the hands of pledgees by
the consent of and in pursuance to a joint
venture for profit with the plaintiff. Id.

17. Receiving proceeds of converted cat-
tle without knowledge of the wrongfulness
ot the sale. Parmer v. Graettinger [lov/a]
107 N. W. 170.

18. That a third party had a right to
possession of the property as security for
a debt for a small percentage of its value.
Owner having given a bill of sale of a $3,000
stock to another to secure an $800 debt
the day before the conversion by defendant.
Peru Plow & Implement Co. v. Harker [C. C.
A.] 144 P. 673.

19. Shipper failed to accompany live stock
as he had agreed to do, resulting in mis-
delivery by carrier. Duty to see that goods
were properly delivered not shifted from
carrier to shipper thereby. Southern R. Co.
V. Webb, 143 Ala. 304, 39 So. 262.

20. Baker v. Hutchinson [Ala.] 41 So.
809.

21. Action for the remainder of proceeds.
Parmer v. Graettinger [Iowa] 107 N W.
170.

23. Austin V. Van Loon [Colo.] 85 P.
183.

23. White v. Blankenbeckler, 115 Mo. App.
722, 92 S. W. 503.



853 CONVEESION AS TOET § 5, 7 Cur. Law.

conversion by his agent where the tort was committed'^^ Conversion of the mort-

gaged property may be set up as a counterclaim in an action on the debt secured.^'

In a suit to quiet title by a mortgagee, the plaintiff may be charged with conversion

of property on the premises, not fixtures, by a cross bill.^°

Parties.^"

The complaint. ^^—The allegations need not particularize the title,'^ possession,

or lien'^ on which plaintiff relies, nor the particular acts constituting a conversion

averred as a fact,^* nor the precise day when it was done,'' but merely averring a

refusal to deliver a certificate of stock on demand is insufficient to charge conver-

sion of the. stock.'' An averment that plaintiff's decedent at the time of his death

was "seised and possessed" of certain property is a sufficient averment of owner-

ship.'' On the unlawful seizure of goods by an attaching creditor, stoppage in

transitu may be shovm by the forwarding agent suing for conversion, without averring

it.'* A complaint for claim and delivery may by amendment be changed into one

for conversion,'^ but to declare both in trover and in replevin is improper,*" which

cannot be obviated by a subsequent abandonment of the count in replevin,*^ and a

general demurrer to such a declaration, for misjoinder of causes, is good.*^

The answer or plea.^^—An averment of fraud, pleaded as a defense, must state

the facts out of which it arises,** and a plea failing to show that the mortgage relied

on by defendant is superior to the one relied on by plaintiff,*'* or failing by proper

averment to connect goods in controversy with an agreement for a releafie of part of

S4. Stee 5 C. L. 756.

25. A special charge Instructing jury to

find for the property or its marltet value
is properly refused. Harris v. Staples [Tex.

Civ. App.] 13 Tex. Ct. Rep. 988, 89 S. W.
801.

26. Cannot set up his equities to assets in

the hands of an administrator in an action
ag-ainst the latter for conversion by his

decedent. Action by administrator of hus-
band setting equities of husband's heirs

against administrator of wife for conversion
by wife of property left by husband on his

death, under an agreement with his heirs

that she should have management of his

property until her death, when it was to

go to his heirs. White v. Blankenbeckler,
115 Mo. App. 722, 92 S. Yf. 503.

27. Bank may be sued for conversion of

cattle by its president in county where con-
version occurred. American Nat. Bank v.

First Nat. Bank [Tex. Civ. App.] 14 Tex. Ct.

Kep. 569, 92 S. W. 439.

28. Under Rev. Codes 1899, § 5274, subd.

1. Hanson v. Skogmaji [N. D.] 105 N. W.
90. Answer alleging note in suit secured
by chattel mortgage on horses, and con-
version by mortgagee of horses to his own
use, sets up a counterclaim good on de-
murrer. Id.

29. Action by purchaser at foreclosure
sale of saw-mill premises against junior
niortgagee who files cross bill for conversion.
Humes v. Higman [Ala.] 40 So. 128.

SO. See 3 C. D. 872. See, also, ante, § 3,

Who May Maintain, etc.

31. See 5 C. L. 756.

33. Need not show the consideration pass-

ing to a third person who left money with
the defendant for use of plaintiff and con-
verted it Complaint not bad on demurrer
for failins to allege that plaintiff was owner
of land sold to third person, who paid money

into defendant's hands to be delivered to
plaintiff. Fike v. Ott [Neb.] 107 N. W. 774.

33. A complaint need not allege the par-
ticulars of a lien. Baker v. Hutchinson
[Ala.] 41 So. 809.

34. Not necessary to set out contract
under which plaintiff pledged diamonds to
defeiid-int and wherein it "was violated. Aus-
tin V. VanderbUt [Or.] 85 P. 619.

33. Reciting conversion as having taken
place "on the day of March, 1904."
Peacock v. Feaster [Fla.] 40 So. 74.

36. Richardson v. Busch [Mo.] 95 S. W.
894.

37. Action for conversion hrmight by an
administrator. Grant v. Hathaway [Mo.
App.] 96 S. W. 417.

38. Liquor in hands of forwarding ware-
houseman obtained by a creditor by fraudu-
lent representations of an order from the
consignee and sold under execution, and
warehouseman being compelled to reim-
burse sellers after notification of stoppage in
transitu. Frame v. Oregon Liquor Co. [Or.]
85 P. 1009. Defendant having wrongfully
obtained possession of goods, plaintiff may
show demand on himself by consignor as
tending to show stoppage of goods in trans-
itu and that plaintiff had to settle for the
goods. Id. On an issue of defendant's
right to possession of goods, a letter from
plaintiff questioning same is admissible in
evidence, being on the footing of a conversa-
tion between the parties. Id.

39. Where under the original complaint
damages were recoverable in case of ina-
bility to deliver the property, especially
when allowed nearly sixty days before trial,
thus excluding all prejudice by surprise.
More V. Burger [N. D.] 107 N. W. 200.

40. 41, 42. King V. Morris [N. J. Law]
62 A. 1006.

43. See 5 C. L. 757.
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certain goods by plainfifE is bad on demurrer.*" In a suit for conversion of proceeds

of goods by purchaser, who gave notes for the price and agreed to hold the proceeds

of the goods in trust for original seller, denial by defendant of the trust agTeement

does not raise nontender of the notes by the plaintifE.*''

Evidence, issues, proof, variance.*^—Plaintiff must show an exercise of do-

minion over property by defendant,*' and when suing as mortgagee, the burden is

on him to prove that the converted goods were those of the mortgagor,^'' but, having
made a prima facie case, burden is on defendant to justify his taking by title." So
after plaintiff has established actual possession of the property at tlie time of con-

version, the burden is on the defendant to show a better title in another and his

connection with such other person,"*^ and title in plaintiff at a time prior to conver-

sion having been conceded, the defendant has the burden of showing transfer of

title to himself.^^ The burden is upon a railroad corporation to show that it is not

chargeable with the act of contractors in taking ties, and that in taking over a

completed road from the contractors it had no notice of the conversion, where from
the evidence a presimiption of notice aaises.^* To support an averment of a lien,

and the amount due, a mortgagee may introduce the mortgage and notes secured.^"*

To show title, a purchaser may introduce the bill for goods received from seller,

though not showing who made it out.°° To overcome the defense that attached

goods were property of debtor, it is competent to show that they were still in transit

at time defendants wrongfully obtained possession and had been stopped by the sell-

ers. ^^ Evidence of an immediate right to possession in a third person was ad-

missible on behalf of defendant in an action for conversion based on detinet, and

in any event under a general denial.'^ Two defendants, each denjdng plaintiff's title,

are each entitled to benefit of evidence introduced by other derogatory of plaintiff's

title,^° and if sued as copartners under a plea of not guilty interposed by both, either

defendant may introduce any competent evidence at the trial tending to show hit-;

nonliability,*" but on a joint plea of not guilty, a former judgment adjudging title

44, 45. Baker v. Hutchinson [Ala.] 41 So.

809.
46. Plaintiff having agreed to release part

of crop of cotton to pay for crop supplies,

but plea failing to aver that the bales of

cotton taken were the cotton released by
said agreement. Baker v. Hutchinson [Ala.]

41 So. 809.
47. Corbett Buggy Co. v. Dukes, 140 N.

C. 393, 52 S. E. 931.

48. See B C. L. 757.

49. Huntington v. Herrman, 98 N. T. S.

48.

50. Havnes &• Bro. v. Gray & Co. [Ala.]

41 So. 615. Defendants, purchasing mort-
gaged cotton evidenced by warehouse re-

ceipts issued to mortgagor and -with the
mortgage on file, will be deemed to have had
notice of mortgagor's relation to the crop
and the mortgagee's lien. Id.

51. Plaintiffs proving ownership and non-
consent to defendant's removal of 20 corda

of wood, burden was on latter to show
payment therefor. Nashville, etc., R. Co. v.

Walley [Ala.] 41 So. 134. There being evi-

dence "to support the claim that wood taken
had been paid for, defendant was entitled to

an instruction that in such a case plaintiff

could not recover. Id.

53. Marcy v. Parker [Vt] 62 A. 19.

53. Mossteller v. Holborn [S. D.] 108 N.

W. 13. Evidence that plaintiff was owner

of converted property at a period prior to
conversion, and that she never sold same,
held sufficient to sustain verdict in her favor.
Id.

54. In the absence of such proof, instruc-
tion that contractors were representatives
of defendant was without prejudice and
justified an instruction that plaintiffs were
entitled to recover if the contractors had not
acquired title. Jones v. Minnesota & M. R.
Co. [Minn.] 106 N. W. 1048.

55. Baker v. Hutchinson [Ala.] 41 So.
809. Evidence that a mortgagor lived on
land in 1903, sold him by plaintiff and raised
crop in controversy for which a mortgage
was executed in 1902, sufllciently shows that
mortgagor owned the land in the absence
of any evidence to contrary. Id. Validity
of mortgage as security for husband's ob-
ligation not destroyed because wife's name
does not appear on notes as the mortgage
recited. Id.

56. In an action against a carrier for
conversion of the goods bcrught and paid
for. Louisville & N. R. Co. v. Eritton [Ala.]
39 So. 585.

57. Frame v. Oregon Liquor Co. [Or.] 85
P. 1009.

58. Byrne v. "Weidenfeld, 99 N. T. S. 412.

59. Trammell v. Guffey Petroleum Co.
[Tex. Civ. App.] 15 Tex. Ct. Rep. 492, 94 S.

W. 104. Action for conversion of oil by
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to converted property to be in plaintiff as against, one of the defendants did not

affect other defendant. ""^ If plaintiff's title does not depend on indebtedness of a

third person to it, evidence thereof is properly excluded."^ Demand, sufficient to

sustain a verdict -of conversion, may be proven indirectly."^ An issue as to the ap-

propriation of the property by defendants being established by their own evidence,"'^

or a plea not substantiated by the evidence, need not be submitted to the Jury."'

Plaintiff suing in conversion cannot recover by proof of a cause ex contractu,""

but on establishing by his proof another and different cause of action, should bo

nonsuited for failure of proof."' Likewise, proof of a conversion several weeks prior

to the time alleged in the complaint has been held a fatal variance,"* but in an ac-

tion by an administrator, deriving his authority from the probate court, failure to

sustain by proof an allegation that deceased died testate is not fatal."" A party

failing to establish his entire o^vnership may recover to the extent of his proof.''"

Verdict and judgment.—Until judgment on a verdict, there is no estoppel to

prove on the inquest of damages the loss of things specially found to have been non-

existent when sold to plaintiff.'^ One or more of several defendants may be ab-

solved and a verdict and judgment taken against the remainder.'^

Damages.''^

CONVBRSiON IN EQUITY.

§ 1. Deflraltlon and Nature of Doctrine
(854).

§ 2. How Effected (854). By Will (854).
By Conveyance or Contract (856).

§ S.

§ 4.

Reconversion (856).
Effect of Conversion (857).

§ 1. Definition and nature of doctrine.''*—Equitable conversion is the con-

structive change in equity of realty into personalty or personalty into realty. The
doctrine is based upon the maxim that equity regards that as done which ought to

bo done.''

§ 2. How effected. By will.''^—This doctrine is most commonly applied

in the case of a will where the testator manifests an intention that the form of

property be altered. Equity will then regard the change as having talcen place,

though there is no change in fact. The intention is the controlling consideration.

delivery thereof by one defendant company
to the other Id.

60. Peacock v. Feaster [Fla.] 40 So. 74.

61. A general charge in favor of plaintiff

against other defendant rightly refused.
Posey v. Gamble [Ala.] 41 So. 416.

62. Mining machinery, possessory title to

•which is claimed under a lease. Wood v.

West Pratt Coal Co. [Ala.1 40 So. 959.

63. Plaintiff, trustee in bankruptcy, as-
serting title to property for purpose of ap-
praising, and defendant, wife of bankrupt;
claiming title thereto under a "void transfer
and denying that she has any property be-
longing to trustee. Semon v. Adams [Conn.]
63 A. 661.

64. Evidence that one defendant had sold
mules in controversy to the -other, who in

turn had disposed of them. Huey v. Ham-
mett [Tex. Civ. App.] 93 S. W. 531.

65. Plea of estoppel to an action in con-
version. Huey V- Haimmett fTex. Civ. App.]
93 S. W. 531.

66. Huntington V. Herrman, 9S N. T. S.

48.

67. Proof establishing misapplication of
proceeds of an authorized sale by an agent.
Woods Mach. Co. v. Woodcock [Wash.] 86 P.
570.

68. Proof that defendant bought mort-
gaged cotton on the 16th of October, 1903,
and shipped it the next day, "whereas com-
plaint alleges a conversion of the cotton on
the 31st of October, 1903. Plott v. Robert-
son [Ala.] 39 So. 771. See contra 5 C. Iv.

75T, n. 72.

en. Grant V. Hathaway [Mo. App.] 96 S.

W. 417.
70. Proof of an undivided interest in bales

of hops. Benjamin Schwarz & Sons v. Ken-
nedy, 142 ,F. 1027.

71. Hart v. Brierley, 189 Mass. 598, 76 N.
E. 286.

72. Peacock v. Feaster [Fla.] 40 So. 74.

73. See 3 C. L. 874. See, also, Damages,
L. 904.

See 5 C. L. 758.
Nelson v. Nelson [Ind. App.] 75 N. E.

5 C.
74.
75.

679.
76. See 5 C. L. 758.
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and this may be shown by either a positive direction to sejl or invest," by an abso-

lute necessity for a change in order to execute the will/* or by such a blending of

real and personal estate by the testator in his will as to clearly show that he intended

to create a fund out of both the real and tlie personal property and toi bequeath such

fund as money.''

The direction -to convert must be imperative/" though it need not be express.''^

77. Where a testator makes a positive di-
rection for the sale of realty, the same will
be treated as personaltv. Will construed
as a direction to sell the testator's real
estate not later than seven years after his
death and to operate 'as a conversion. In re
Tasker's Estate [Pa.] 64 A. 627. Held a con-
version where testatrix directed her exec-
utor to sell her interest in real estate as
soon as convenient after her death and
divide the proceeds among- certain bene-
ficiaries. Hendrick v. Probate Court of East
Greenwich, 25 R. I. 361, 55 A. 881. Direc-
fcion for sale and division of proceeds oper-
ates as conversion. Eurbach v. Burbach,
217 111. 547, 75 N. B. 519.

78. When In order to carry out the in-
tention of the testator as shown by his
will it is necessary to sell real estate, a
conversion takes place, thouerh the testator
gave the executor only a power of sale and
did not in express terms direct it. Conver-
sion of all the realty where necessary to
sell part of it to pay debts and a pecuniary
legacy, and the remainder could not be divid-
ed in kind among the children. Stake v.

Mobley, 102 Md. 408, 62 A. 963.
79. Will construed as creating a common

fund. In re Tasker's Estate [Pa.] 64 A. 527.
SO. The direction that the form of the

property be changed must be absolute and
imperative. No conversion where widow was
authorized to divide up or sell the- property
in her lifetime, though there was a direc-
tion for the sale of whatever property
might remain at her death. Bennett v.
Gallaher, 115 Tenn. 568, 92 S. W. 66. No
conversion though executor had power to
sell and did sell realty for the purpose
of executing the will where there was am-
ple personalty for such purpose. White v.
Grossman [N. J. Bq.] 64 A. 168. Where
trustees or executors are vested with a
mere discretionary power of sale and a
change is not necessary to carry out the
intention of the testator, the property will
not be deemed to be equitably converted.
Where trustees could postpone sale a.s long
as they saw fit. Partition decreed. Hay-
den V. Sugden, 48 Misc. 108, 96 N. T. S. 681.
Distinctive requisite is that the power is

compulsory, though the time of its exercise
may be left to discretion. Where will show-
ed that testator contemplated that there
might be real estate undisposed of at termin-
ation of a trust, and directions to sell were
not mandatory. In re Bruchaeser's Estate,
49 Misc. y4, 98 N. Y. S. 937. Where trus-
tees are given power to sell real estate and
change Investments but there is no direc-
tion that real estate shall be converted in-
to personalty, the proceeds of the real es-
tate originally a part of the trust are to
be treated as real estate in making dis-
tribution of the trust fund until the final
vesting of them in the parties ultimately

entitled thereto. Gray v. Whlttemore
[Mass.] 78 N. E. 422.

81. Where a testator conferred upon his
executors discretionary power to sell any and
all of his real estate if necessary for the
purposes of the estate, administration, dis-
tribution, or otherwise, and it became .neces-
sary to sell realty to pay the pecuniary lega-
tees, a conversion "was thereby effected the
same as though there had been a positive
direction to sell. In re Vanuxem's Estate,
212 Pa. 315, 61 A. 876.
IVOTE. Direction to convert may be neees-

SKrily implied: "In 2 Am. & Eng. Dec. in

Bq. 86, in the notes to Ingersoll's Estate,
there is an excellent discussion of the sub-
ject of equitable conversion by will, and a
large number of authorities are cited, in-
cluding many of our own decisions. After
discussing this subject under various heads,
and speaking of a discretionary power of
sale, it is said (on page 90): 'The discretion,
however, to prevent conversion, must be as
to the fact of sale so that it is optional with
the executor or trustee whether he will sell

or not. If a sale is contemplated at all

events, there will be a conversion, though
the time and manner of sale are left entire-
ly to the pleasure of the executor.* And, aft-
er citing authorities for that, the anotator
adds: 'And, if a will contains only a discre-
tionary power of sale, but its provisions
cannot be carried out without a sale, the
direction to sell will be held to be absolute,
and will "work an out and out conversion of
the realty, at the time of the testator's
death.' So, in 9 Cyc. 832, it is said: 'The
intention to convert may be implied, as where
a testator authorised his executors to sell

his real estate, and it is apparent from the
general provisions of the will that he in-
tended such estate to be sold, although the
power of sale is not in terms imperative.''
And this court in Paisley v. Holzshu,
83 Md. 325, 34 A. 832, quoted with
approval from 3 Pomeroy's Eq. Jur. §

1160, where the principle is thus stat-
ed: 'It is not essential, however, that the
direction should be express in order to be
imperative. It may be necessarily implied.
In fact, the whole result depends upon the
intention. If by express language or by a
reasonable construction of all its terms,
the Instrument shows an intention that the
original form of the property shall be cha.n-
ged, then a conversion necessarily takes
place.' In 7 Am. & Eng. Bncy. of Law 466,
after having stated that the question of con-
version is to be determined from the inten-
tion of the testator as manifested by the pro#-

visions in the will, it is said: 'Such inten-
tion may be shown by either (1) a positive
direction for a conversion; or (2) an abso-
lute necessity to sell in order to carry out
the provisions of the will, the conversion
arising on the theory that the testator must
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As a general rale, conversion takes place from the death of the testator,*'^ and

it is not postponed by the fact that a sale is not to be made until after the death of

a life tenant.^'

By conveyance- or contract.^*—Under an enforceable contract to convey real

estate, the vendor's interest is considered in equity as personalty and the vendee's

interest as realty.^" Conversion will likewise take place under a valid contract to

devise so that the interest of the devisor loses its character as realty.*" The pro-

ceeds of a foreclosure of a real estate mortgage are regarded as realty, but not for

jurisdictional purposes.*''

§ 3. Reconversion.^^—This arises from the principle that equity will not com-

pel the execution of a trust against the interests of persons beneficially concerned,""

and so where land is directed to be turned into money to be paid over to parties

capable of receiving it, the beneficiaries may ordinarily elect to take the land and

thereby extinguish the trustee's power for conversion,"" and the bringing of an

have intended that everything essential to

his scheme should he done; or (3) such a
blending of the real and personal estate by
the testator in his will as clearly to show
that he intended to create a fund out of

both real and personal estate and to be-

queath the fund as money." "—Stake v. Mob-
ley [Md.] 62 A. 966.

82. Bennett v. Gallaher, 115 Tenn. 568,

92 S. W. 66; Vog-t v. Vogt, 26 App. D. C. 46.

"Where there is an express direction or its

equivalent, unless the time is qualified.

Stake v. Mobley, 102 Md. 408, 62 A. 963.

83. Express direction to' sell after death
of widow and divide proceeds among chil-

dren. Nelson v. Nelson [Ind. App.] 75 N. B.

679. An express direction in a will that

the testator's real estate shall be sold on
the death of life tenants and the income
from the proceeds need for a given purpose,

operates to convert the property into per-

sonalty from the time of the death of the
testator. Iglehart v. Iglehart, 26 App. D. C.

209.

84. See 3 C. L.. 877. The doctrine that
partnership realty is in equity regarded as
personalty is treated in Partnership, 6 C. D.

911.

85. In re Strang's Estate [Iowa] 106 N.

W. 631. "Where a testator placed his chil-

dren in possession of land under an agree-
ment by which they were to pay interest

upon its value up to the time of the tes-

tator's death, the land then to become an ad-
vancement to them upon their paying any
excess of its value over their proportionate
interest in the estate, such contract operated
as a conversion of tlie land into personalty,
so that the excess paid by the children
was not affected by provisions In the will
relative to realty. Id.

86,

631.

87.

591.

88.

.80.

In re Strang's Estate [Iowa] 106 N. W.

Eubank v. Pinnell [Mo. App.] 94 S. W.

See 5 C. L. 759.

Train v. Davis, 49 Misc. 162, 98 N. T.
S. 816.

90. Train v. Davis, 49 Misc. 162, 98 N. T.
S. 816.

NOTE. Election against conversion: Though
there be such a trust or direction for con-
version that the doctrinfe of eauitable con-
version may apply, a person absolutely en-

titles to the equitable interest in the prop-
erty, if sui Juris, may elect to take the
property in its actual state, the theory being
that, since such person could "reconvert"
the property, after an actual conversion,
equity will, upon a manifestation of his de-
sire in this respect, consider the reconver-
sion as effected. 3 Pomeroy Eq. Jur. § 1175;
notes to Fletcher v. Ashburner, 1 "White &
T. Lead. Cas. Eq. 1151, 1168; Meek v. Devenish,
6 Ch. Div. 566, 6 Gray's Cas. 543; In re Cot-
ton's Trustees. 19 Ch. Div. 624; Craig v.

Leslie, 3 "Wheat. [U. S.] 564, 4 Law. Ed. 460;
Morrow v. Brenizer, 2 Rawle [Pa.] 185; Bak-
er V. Copenbarger, 15 111. 103, 58 Am. Dec.
600; Mellen v. Mellen, 139 N. T. 210, 220; Ilair-

oum's Adm'r v. Hudnall, 14 Grat. ["Va,] 369.
But a" person entitled to a share only in
money to be derived from a sale directed to
be made of land cannot, without the concur-
rence of the other persons interested, elect
to take his share in land, since this would
affect disadVa^ntageously the sale of the bal-
ance. Holloway v. Radcliffe, 23 Beav. [N.
C] 163; McDonald v. O'Hara. 144 N. T. 566;
Baker v. Copenbarger, 15 111. 103, 58 Am. Dee.
600; Evans' Appeal. 63 Pa. 183: De"Vaughn
v. McLeroy, 82 Ga. 687. But it has been de-
cided that one entitled to a share in land
to be purchased under directions to a trus-
tee may elect to take his share in money.
Seeley v. Jago, 1 P. Wms. 389, 6 Gray's Cas.
510. Tile election must, of course, be be-
fore the actual conversion of the property.
Cropley v. Cooper, 7 D. C. 226, afd. 19 "Wall.

tU. S.] 167, 22 Law. Ed. 109; Allison v. Wil-
son's Bx'rs, 13 Serg. & R. [Pa.] 330. The
question whether there has been an election
in this regard is one of intention to be de-
termined by the acts and declarations of the
"party or parties entitled to elect. 3 Pom-
eroy Eq. Jur. § 1177; Craig v. Leslie, 3 "Wheat.
[U. S.] 563, 4 Law. Ed. 460; Harcum's Adm'r
V. Hudnall, 14 Grat. [Va.] 369. Accordingly,
a conveyance of land, directed to be sold, by.
the persons entitled to the proceeds, is

considered to show an election " in favor
of reconversion of the proaeeds of sale in-
to land (Ridgeway v. Underwood, 67 111. 419;
Swan V. Goodwin, 2 Duv. [Ky.] 29 S; Beal v.

Stehley, 21 Pa. 376), and the same effect has
been given to an action brought to recover
tile land as such (De "Vaughn v. MoLeroy,
82 Ga. 687).—Prom Tiffany, Real Property,
§ 107.
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action for partition by the parties interested is a sniEcient election.'* All the bene-

ficiaries must, ho-wever, concur."^

§ 4. Effect of conversion.^^—^Upon the conversion of realty, the property must
be considered as personalty in determining the rights of the parties under the in-

strument by which the constructive change is effected."* Rents collected before

sale belong to the beneficiaries,"^ and lands located in other states may become sub-

ject to appraisement as personalty for the purposes of taxation."' After a con-

version, a mortgage given by the beneficiary on the land as such creates no lien

thereon."^ Though in case of a direction to sell realty after the termination of a

life estate the conversion takes place from the time of the testator's death, the bene-

ficiaries have a vested interest from the time of such death, which is subject to

disposition by them."^

CONVICTS."

A convict may be tried and convicted of a crime committed while in prison."

A sentence of imprisonment for conviction of a crime committed while the convict is

imprisoned, under a previous conviction, begins when the first sentence ends.^ A
convict imprisoned for a term less than life can neither sue nor be sued in Kansas.'

hence, an action for the recovery of such a convict's property can be maintained only

by a trustee,' and allegations in the complaint attempting to make the convict a

party plaintiff wiU be regarded as surplusage.* On habeas corpus proceedings by a

convict, his status at the time of the hearing determines his rights.^ The con-

gressional act providing for the commutation of sentences for good conduct does not

apply to convicts sentenced prior to its passage.* In New York the committee of

the estate of a convict is appointed under the laws of 1889," and the jurisdictional

91. Train v. Davis, 49 Miso. 162, 98 N. T.

S. 816.
92. All the devisees must consent to a

reconversion of money into land by elect-

ing to take the land instead of the money.
Starr v. Willoughby, 218 111. 485, 75 N. B.

1029.
93. See 5 C. L. 760.

94. Will. Nelson v. Nelson [Ind. App.] 75

N. E. 679.

95. Not chargeable to administrator.
Hendrick v. Probate Ct. of East Greenwich,
25 B. I. 361, 55 A. 881.

96. V^''here in order to pay pecuniary lega-

cies it would be necessary to sell such lands,

they were held properly appraise_d for the
purpose of determining the amount of the
collateral inheritance tax, under Act May 6,

1887 (P. L. 79). In re Vanuxem's Estate,

212 Pa. 315, 61 A. 876.

07. Where under a will there was a conver-

sion of realty into personalty at the time of

the testator's death, a subsequent mortgage
given by one of the heirs on all his interest

in certain of such realty created no lien.

Stake V. Mobley, 102 Md. 408, 62 A. 963.

9S. Daughter could "devise prior to death

of mother who was life tenant. Nelson v.

Nelson [Ind. App.] 75 N. E.,679.

1. See 5 C. L. 760. Management and dis-

cipline of penal Institutions, see Prisons,

Jails and Reformatories, 6 C. L. 1076.

2. One serving a life and a 99-year sen-

tence for previous murder convicted of the

homicide of a fellow convict. Brown v.

Stat© [Tex. Cr. App.] 95 S. W. 1039. County

In which crime is committed has Jurisdic-
tion. Conviction of an attempt at jail de-
livery while detained under conviction for
another crime. Allen v. Hall [Mo.] 95 S. W.
415.

3. Second sentence was to begin the
"12th of June, 1907, when his former sen-
tence ends," but such former sentence end-
ing sooner through the exemplary conduct
of the convict, the second sentence began
sooner, namely, at the actual expiration of
the first term. AJlen v. Hall [Mo.] 95 S.
W. 415.

4, 5, e. New V. Smith [Kan.] 84 P. 1030.
7. Evidence of orders annulling a contract

of hiring though made after filing of peti-
tion, is admissible. Ossie v. State [Ala.]
41 So. 945. Insufficiency of bond, no mat-
ter when or how arising, ground for annul-
ling a contract of hiring and releasing con-
vict from custody of hirer. Id.

8. Section 1 of Act June 21, 1902, c. 1140)
declaring "each prisoner who has been or
shall be hereafter convicted of any offense
against the laws of the United States and
is confined" thereupon shall be entitled to
the benefit of the act, refers to persons con-
victed before its passage but not sentenced
until after. United States v. Jackson [C. C.
A.] 143 P. 783.

9. Laws 1899, c. 401, p. 650. Even though
insane he has become insane since his con-
finement. Trust Co. of America v. State Safe
Deposit Co., 109 App. Div. 665, 96 N. T. S. 585.

This law not repealed by Daws 1895, c. 824, p.

650, as amended by Laws 1897, c. 149, p. 53,
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facts being stated in the petition with no one appearing to object to the appoint-

ment of the committee asked for, the petition wili be granted without further proof

'

as a matter of course.^" One treated with indignities while imprisoned on a valid

conviction under an ordinance must bring his action, if he has any, against the of-

fending officials and not against the eity.^^ One imprisoned to enforce a fine or

costs or a bastardy liability can not be put to other labor than the statute provides."

A convict unlawfully at large can lawfully be arrested and returned to imprison-

ment even by a private person without warrant,^" but on being reimprisoned as an

escaped convict is entitled to process enabling him to try the question of his identi-

ty.^* However, his refusal to try such issue on habeas corpus proceedings operates

as an admission of it.^^

Convict labor contracts?-^—In Mississippi, the state may lease land to be used

as farms on which to employ convicts.^' Such farms are "state farms" and not

"private farms.".^^ A board of control having charge of convicts is not subject to

the regulations of the courts while in the exercise of discretion committed to it by

the legislature,^^ even though corruption be charged.^" In Georgia the fund arising

from the hire of misdemeanor convicts shall first be applied to the payment of the

fees of the officers of court. ^^ In Alabama a judge of probate may annul a con-

tract of hire of a convict for insufficiency of the bond or for inhuman treatment of

the criminal without an order from the governor, whether hired to work within or

without the county,^^ on which annulment the custody of the convict is no longer in

and Laws 1904, o. 509, p. 1278, constituting §

2323a of Code Civ. Prcc, providing for tlie

appointment of a committee of the estate of

an incompetent person committed to a state

institution. Id.

10. Averments that petitioner and certain
otlier persons were the only next of liin and
heirs of convict and that due notice of pe-
tition liad been given to all such persons,

and it appearing that on the hearing none
of them made objection, petitioner entitled

to have his petition granted. Trust Co. of

America v. State Safe Deposit Co., 109 App.
Div. 665. 96 N. T. S. 585.

11. Bartlett v. Paducah [Ky.] 91 S. "W.

264.

12. In North Carolina one sentenced to

the house of correction, or failing to give a
bond for maintenance of*a bastard, or fail-

ing to pay costs except in criminal cases,

cannot be put to work upon the public roads.

Revisal 1905, §§ 1352, 1355. State v. Morgan
[N. C] 53 S. E. 142. A bastardy proceed-
ing not a criminal proceeding. Under an
ordinance providing that in all convictions
in the police court the defendant shall work
out his fine and costs if not paid, the judg-
ment need not recite that the prisoner is to
be put at labor, to permit such action. Ac-
tion by plaintiff for improper treatment while
imprisoned in being put to work and hav-
ing indignities heaped upon him. Bartlett v.

Paducah [Ky.] 91 S. W. 264. In North. Caro-
lina one convicted of a crime may be im-
prisoned and put to hard labor for nonpay-
ment of fine and costs. Bastardy proceed-
ing not criminal. State v. Morgan [N. C]
53 S. E. 142.

13. In re Moebus [N. H.] 62 A. 170.

14. In the absence of any previous adjudi-
cation thereon. In re Moebus [N. H.] 62 A.
170.

15. In re Moebus [N. H.] 62 A. 170.

1«. See 5 C. L. 760.
17. Const, art. 10, §§ 223-226, construed

as not requiring the purchase of land for
state farm purposes, nor the employment of
all convicts on such farms. State v. Henry
[Miss.] 40 So. 152. A contract whereby a
state agrees to work a farm with convicts
wholly under its control, keeping $25,000 out
of the proceeds of the crop for its own
share and turning over the surplus to the
renter, is a lease of the farm, not a lease
of convicts. Id. Rev. Code 1892, § 3201, per-
mitting the working of convicts on farm
leased for that purpose, is not repealed by
Acts 189 1, p. 65, c. 75, providing that the
board of control may work sucli convicts as
cannot be employed on the penitentiary farm
as it sees fit, nor by Acts 1900, p. 63, c. 56,

providing for the preparation and working
of a penitentiary farm by convicts as soon
as practicable but also providing that no
existing lease shall be affected or impaired.
Id
18, 19. State v. Henry [Miss.] 40 So. 152.
20. State v. Henry [Miss.] 40 So. 152.

Averments that the board of control is not
having timbered land "opened as rapidly as
practicable" and that all convicts could be
"eaisily and profitably employed" thereon are
not statements of facts but conclusions of
the pleader in matters subject to the un-
revisable discretion and Judgment of the
board of control. Id.

21. By first taking from the hire the costs
in the particular cases, including the fees
of witnesses, then discharging the orders of
the officers of court for insolvent costs in
other cases, and paying into the county
treasury whatever balance may remain.
Barron v. Terrell, 124 Ga. 1077, 53 S. E. 181.

22. Code 1896, § 4525. Ossle v. State
[Ala.] 41 So. 945. The insufficiency of the
bond need not be one due to a change since
it was originally made. Id.
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the hirer but in the county jailer.^^- The real party to a convict labor contract on
behalf of the public is not the "people" but the board of managers of the prison or

reformatory, or the state as a body politic,^* hence the state was not liable in dam-
ages for the breach of such a contract necessitated by constitutional and legislative

enactments, where the contract provided that the state should be free from claim
for damages in case by "legislation or other authoritative ruling beyond the reason-

able control of the" contracting party on behalf of the state, the execution of the
contract was rendered impossible.^" Payment of monthly statements due under a

convict labor contract to prevent execution of a threat to withhold the convicts, if

not more promptly made, is not payment under duress,^^ nor can payment made
voluntarily and without fraud, even though on an illegal basis, be claimed to be
excessive in a suit to recover for overpayment.^' On failure of proof that a fire

was caused by lack of discipline among the convicts, a contractor cannot recover for

lass by fire upon allegations of negligence in maintaining discipline resulting in the

fire.^* Under a contract providing for payment by piece work, as fixed by mutual

agreement or by arbitration, evidence as to the fair value of convict labor was
inadmissible.^'

COPYRIGHTS.

Acquisition, extentj and loss of copyright.^"—A publishing house with which a

musical composition is placed for publication and sale has implied authority to

copyright it,^^ and by the author's ratification of a copyright in the publisher's name,

the latter becomes vested with legal title to the copyright.'^ A publisher with ex-

clusive right of American publication and bound by contract to take such steps

under the copyright law as wiU protect his rights and those of the author is au-

thorized to take out copyright in his own name.^^ The assignee of a foreign copy-

right on a painting, though not the owner of the painting, is an "assign" of the

owner so as to be entitled to take out American copyright.^* Copyright of a peri-

odical protects each article therein.^' The notice of copyright of a painting need

not be inscribed on the original but only on the several copies thereof.^" Where the

American copyright is in the name of a publisher having all American rights, publi-

cation in America by a foreign publisher with the consent of the author is not a

free publication affecting the American copyright.^' One who has in violation of

the statute imported a foreign edition printed with type not set in the United ^States

can acquire no right as against the holder of the American copyright to reproduce

such books from the fact that they bear no notice of the American copyright.^'

23. Haibea-s corpus proceedings by convict.

Ossie V. State tAla.] 41 So. 945.

24, 25, 26. Mills & Co. v. State, 110 App.

Div. 843, 97 N. T. S. 676.

27. Payments made on a per diem basis

instead of the piece price system, as re-

quired by statute, covering a number of

years during which time no complaint was
made of overcharges. Mills Co. v. State, 110

App. Div. 543, 97 N. T. S. 676. Evidence held

to show that payments made under such

contract were not under tentative agree-

ments but were final. Id.

28. Mills Co. V. State, 110 App. Div. 843,

97 N. T. S. 676. Evidence held not to es-

tablish any connection between Are and lack

of discipline. Id.

29. Mills Co. V. State, 110 App. Div. 843,

97 N. Y. S. 676. Evidence held to show that

damages for noncompletion of dry kiln as
per contract had been waived by the con-
tractor, declaring that if it were finished it

would be useless and by making airrange-
ments for the construction of another kiln,
more conveniently situated. Id.

SO. See 5 C. L. 761.

31, .32. White-Smith Music Pub. Co. v.
ApoUo Co., 139 F. 427.

3.3. Harper & Bros. v. Donahue, 144 F. 491.

34. Werckmeister v. American Lithogra-
phic Co., 142 P. 827.

35. Harper & Bros. v. Donahue, 144 F. 491.
36. Act June 18, 1874, o. 301. Werck-

meister v. American Lithographic Co., 142
P. 827.

37. '38. Harper & Bros. v. Donahue, 144
F. 491.
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Where a copyrighted book is reproduced by the publisher In a foreign country from
the American type and without notice of the American copyright, it will free the

publication as against one who reproduces the book in America from the foreign

publication.^* The interim copyright act protecting foreign books exhibited at

the Louisiana Purchase Exposition does not apply to books previously published in

the United States without copyright.*"

Infringement.^^—Preparation of directory by verification of names and ad-

dresses cut from competing directory is unfair use,*^ but checking for omissions

against a rival compilation, all information being verified by independent investiga-

tion, is not.*^ A perforated sheet adapted for a mechanical reproduction of music

is not a violation of the copyright of the musical composition.**

Remedies and procedure.*^—In a suit for infringement of a continuing series

of books, the complainant may be allowed to set up by supplemental bill infringement

of other volumes of the same series committed, since the filing of the bill.*" 'Wliere

the original bill alleges title by assignment in the complainant, a supplemental bill

is not bad because it sets up another and confirmatory assignment.*^ The statutory

remedies of proceedings to forfeit copies of infringing maps and to enjoin future

infringements do not exclude the remedy by action for damages for past infringe-

ments.** Eeplevin will not lie for copies of an infringing lithograph desired only

for the purposes of a suit to recover penalties for the infringement.*^ Where the

infringing matter is separable, the decree should be against the sale of defendant's

book while it contains such matter,''° and a book containing but a small percentage

of possible infringement and a gi'cat amount of matter obtained by original re-

search will not be enjoined but complainant will be left to his remedy at law/^

OoEAM Nobis and Coeam Vobis, see latest topical index.

CORONERS.'"

The coroner is a judicial officer when investigating the causes of sudden or

violent deaths, '^^ of whose jurisdiction judicial notice may be talien, where the facts

upon which it rests are laid within the territorial limits of his jurisdiction,'^* but be-

ing an officer of inferior and limited jurisdiction, no presumption can arise in his

favor, but every fact necessary to give him jurisdiction must be alleged and proved.^'

In the absence of the body from his territorial jurisdiction, a coroner can perform

no official act in regard to the death of a person. '*'' The authority of a coroner is

not to be exercised arbitrarily but with reason and upon sufficient cause.^^ It be-

comes his duty to hold an inquest, to secure information and develop evidence,^*

where there is reasonable groun-d to suspect that death resulted from felony or

criminal negligence,"^* but if he act in a case not surrounded by suspicious circum-

3». Merriam Co. v. United Dictionary Co.,

140 F. 768.
40. Encyclopaedia. Britanniea Co. v.

American Newspaper Ass'n [C. C. A.] 142 F.
966.

41. See B C. L. 762.

42. Sampson & Murdook Co. v. Seaver-
Eadford Co. [C. C. A.] 140 F. 539.

43. Credit rating book. Dun v. Lum-
bermen's Credit Ass'n [C. C. A.] 144 F. 83.

44. White-Smith Music Co. v. Apollo Co.,

139 F. 427.

45. See 5 C. D. 763.

40, 47. Banks' Law Pub. Co. v. Lawyers'

Co-op. Pub. Co., 139 F. 701.

48. Rev. St. §§ 4965, 4970. Walker v.
Globe Newspaper Co. [C. C. A.] 140 F. 305.

49. Hills & Co. V. Hoover, 142 F. 904.
50. Directory. Sampson <& Murdock Co. V.

Seaver-Radford Co. [C. C. A.] 140 F. 509.
51. Dun V. Lumberman's Credit Ass'n [C.

C. A.] 144 F. 83.

5a. See 5 C. L. 763.
!53,i 54, 55. People v. Jackson, 47 Misc. 60,

95 N. Y. S. 286.

56. Coroner In borough of Manhattan,
New York, cannot try a physician for caus-
ing- death of a person whose body is in New
Jersey. People v. Jackson, 47 Miso. 60. 95 N.
Y. S. 286.
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stances pointing to criminal misconduct/" or wliere it is apparent that death was

caused by disease or by the negligence of the deceased or was purely accidental,"^ he

cannot recover fees."^ However, it has been held that the supposition of death by

unlawful means, upon which the jurisdiction of the coroner to act rests, must arise

exclusively in his own mind.*^

One inquest duly and lawfully held upon a body is sufficient and he who un-

dertalces to hold a second inquest has the bvirden of showing that the first inquest

for some reason was not lawful."* Where there are laws providing for a deputy

to perform all duties incumbent on the sheriff, and others directing the coroner to

act in case of death, -disability, etc., the coroner will act if there is no deputj'."^

In Alabama a coroner's claim for fees for .holding an inquest must be presented

to the county board of revenues for auditing and allowance before the county treas-

urer can be called upon to pay it."" A physician summoned by a coroner in the ap-

parent exercise of his lawful jurisdiction according to statutory forms to make an

autopsy is entitled to recover compensation of the county without waiting until the

latter^s authority is satisfactorily established."^ A coroner can not be guilty of

asking a bribe to influence his official action in aj ease wherein he has no jurisdic-

tion owing to the absence of the body of the deceased,"^ since the indictment must

allege that the bribe was asked in an official character to influence official action."'

In a prosecution against a coroner for obtaining money from the state

by false pretenses that a person over whom an inquest was held was a

stranger under a law providing that the expense of holding an inquest over

a stranger shall be borne by the state instead of the county, it cannot be urged as

a defense that as the aecount of the coroner was audited and allowed by the circuit

court before presentation to the state, the money was paid in reliance upon the cer-

tificate of the court rather than the representations of the coroner,^* nor is the ac-

tion of the court in allowing such an account a judgment.'^^ The prosecution may
introduce in evidence a city directory wherein appeared deceased's name and place

of business in connection with other evidence showing that the deceased had for

years lived and done business at the place indicated in the directory.''^ It may bfe

57, 58, 59. Miller V. Cambria County, 29

Pa. Super. Ct. 166.

60. Miller v. C&mbria County, 29 Pa. Super.

Ct. 166. In Pennsylvania the "violence and

undue means" which gives Jurisdiction to a

eoroner refers to unlawful conduct of an-

other from which death results. In the ab-

sence of which unlawful conduct neither in-

quest nor view of the body is necessary. Id.

To warrant the holding of an inquest, the

killing should be shown to have been sudden

and unusual and of such a nature as to indi-

cate a possibility of death by the hand of the

deceased or through the instrumentality of

some other person. Evidence held to justify

the taking of an inquest in thirteen cases,

but not in a fourteenth. Morgan v. San

Diego County [Cal. App.] 86 P. 720.

61, 62. Miller V. Cambria County, 29 Pa,

Super. Ct. 166.

63. Finarty V. Marion County, 127 Iowa,

543, 103 N. W. 772. An answer in an ac-

tion for coroner's fees alleging that no sup-

position or suspicion of death by unlawful

means existed, but not allegingr that the

mind of the coroner was devoid of suspicion

or that he was corrupt, ignorant, or stupid,

is bad on demurrer as being a mere con-

clusion and immaterial. Id.

64. First inquest by a Justice and later
another by the coroner, the latter not justi-
fie(^. Morgan v. San Diego County [Cal.
App.] 86 P. 720.

65. Act April 14, 1834 (P. L. 333), not
repealed by Act May 24, 1887 (P. L. 185).
Commonwealth v. Mallini [Pa.] 63 A. 414.

66. The general law requiring all claims
to be so audited (Code 1896, § 958,- subd. 3,

§§ 1416, 1417, and 1429, subd. 4, and local act
Feb. 18, 1899), and the special law of Feb. 10,
1899 (Acts 1898-99, p. 815), providing that
the board have no discretion in allowing
coroner's fees, held not inconsistent. Miller
V. State [Ala.] 39 So. 658.

67. Finarty v. Marion County, 127 Iowa,
543, 103 N. W. 772.

68. The mere asking for money not be-
ing in itself unlawful. People v. Jackson,
47 Misc. 60, 95 N. T. S. 286.

69. Indictment held defective in failing
to allege that defendant had Jurisdiction of
the case and was in the exercise of his offi-
cial functions thereto. People v. Jackson,
47 Misc. 60, 95 N. Y. S. 286.

70. People v. Hoffmann [Mich.] 12 Det.
Leg. N. 805, 105 N. "W. 838. Held proper to
permit deputy auditor general to testify
that he relied upon coroner's certificate in
making out warrant. Id.
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further shown that the coroner's clerk in order to make a claim against the state

out of the case obtained the attending physician's statements that the deceased was
a stranger/^ and such physician may testify that in signing the coroner^s statement,

as presented to him, that de-ceased was a "stranger," she meant a stranger to herself

and not a stranger to the state,'* or that no fees were received as per coroner's ac-

count for malting a post mortem examination.'^ Evidence may be introduced show-

ing previous similar falsification of accounts in other cases as shown by the public

records to support an inference of dishonesty.'' In such collateral cases it may be

shown tiiat the deceased person in one instance was not a stranger, but for five years

a member of a union in the county where he died," and in another that the coroner

held no inquest as per charge in the account.''

The verdict of a coroner's jury is not admissible in evidence on an issue of the

sanity. of a testatrix who died by suicide."*

CORPORATIONS.'

% 1. Definition and Nature of Corporations

(863).
§ 2. Classlflcation of Corporations (863).

§ 3. Creation, Name and Existence of Cor-

porations, and the Amendment, Extension,
and Revival of Charters (864). Corporate
Name (866). Purposes (867). Fees (867).

Proof of Incorporation •(868).

§ 4. Effect of Irregnlarities In Organi^a-
tion, and of Failure to Incorporate (868).

Stockholder as Partner or Agent (869). De
Facto Corporation (869). Collateral Attack
(869). Estoppel to Deny Incorporation (870).

§ 5. rromotion of Corporations; Acts Prior

to Incorporation (871). Incorporation of

Partnerships (872). Fraud of Promoters
(S72).

§ «. Citiuensliip and Residence or Domicile

of Corporation (873).

§ 7. Powers of Corporations (873).

A. In General (873).

P.. Power to Take and Hold Property
(874).

C. Power to Transfer or Incumber Prop-
erty and Franchises (874).

D. Power to Contract and Incur Debts
(875). Mode of Execution of Con-
tracts (876).

E. Power to Take and Hold Stock (876).

§ 8. Effect of Ultra Vires and Illegal

Transactions (877).

§ 9. Torts, Penalties and Crimes (879).

§ 10. Actions by and Against Corporations

(880).

§ 11. l,egislative Control Over Corpora-
tions (884).

§ 12. How Corporations May be Dissolved;
Forfeiture of Cliarter; Effect of Dissolution;

Winding up Under Statutory Provisions
(885). Dissolution by Consent of Stockhold-
ers or Directors (886). Forfeiture of Char-
ter in Proceedinprs by the State (886). Cus-
tody and Sale of Property (887). Statutory
Proceedings (888).

§ 13. Succession of Corporations; Reor-
ganisation; Consolidation (SSS).

§ 1-1. Stock and Membership (892).

A. Membership in Corporations in Gen-
eral (892).

B. Capital Stock and Shares of Stock
(892).

C. Subscriptions to Capital Stock, and
Other Agreements to Take Stock

(894). Calls and Assessments
(897).

D. Miscellaneous Rights of Stockholders
(898). The Right to Dividends
(898). Right to Inspect the Books
and Papers of the Corporation
(900). Remedies for Injuries to
Stockholders or to the Corporation
(901). Stockholders Suing for Cor-
poration '(903). Costs and Allow-
ances (905). Receivers and Injunc-
tions (905). Contribution Between
Stockholders (907).

B. Transfer of Shares (907). Mode ot
Transferring Shares, Registration,
New Certificates (909). Pledge or
Mortgage of Shares (910).

§ 15. Management of Corporations (911).
A. Control of Corporation by the Stock-

holders or Members (911). Power
of the Majority (911).

B. Dealings Between a Corporation and
Its Stockholders (911).

C. By-laws (911).
D. Corporate Meetings and Elections

(912).
E. The Right to Vote (913).
F. Appointment, Election, and Tenure

of Officers (914).
G. Salary or Other Compensation of Of-

ficers (914).
H. How Directors Must Act; Directors'

Meetings, Records, and Stock Books
(916). Evidence (916). Penalties
for Refusal of Inspection of Stock
Book (916).

I. Powers of the Directors or Trustees
(916).

J. Powers of Officers and Agents Other
Than Directors or Trustees (917).
Pleading and Evidence of Authority
(920).

K. Apparent Authority of Officers and
Agents and Estoppel of the Corpo-
ration and of Others (920). Accept-
ance of Benefits (921). Acquies-
cence in Similar Acts (922).

L. Ratification of Unauthorized Acts
(922).

M. Notice to or Knowledge of Officers or
Agents as Notice to or Knowledge
of Corporation (923).

N. Admissions, Declarations, and Rep-
rpsentations of Officers and Agents
(924).
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.O. Delegation of Authority by Directors
(925).

P. Personal Diabillty of Officers and
Ag-ents (925). Statutory Liabilities
(926).

Q. Liability of Officers for Mismanage-
ment (926). Statutory Actions
Against Directors (927).

R. Dealings Between a Corporation and
the Directors or Other Officers and
Personal Interest in Transactions
(927). Purchase of Corporate Prop-
erty (928). Purchase of Corporate
Obligations (930).

§ IG. Rights and Remedies Of Creditors of
Coriiorutions (030).

A. The Relation of Creditors (930).
B. Rights and Remedies of Creditors

Against the Corporation (930).
Priorities Between Claims (931).
Assets for Creditors (932). Wind-

ing up Proceedings, Assignment,
Receivership (932).

C. Rights ot Corporate Mortgagees and
Bondholders (933).

D. Officers and Stockholders as Creditors
(936). Preferences (937).

E. Liability of Stockholders on Account
of Unpaid Subscriptions and Reme-
dies (937). Fictitiously Paid up
Stock (945). Limitations (946).

P. Personal Liability of Stockholder for
Debts of Corporation, and Remedies
(946). Persons Liable as Stock-
holders (947). Ascertainment of
Corporate Liability and Exhaustion
of Remedy Against It (948). Lim-
itations (950). Parties (950). De-
fenses (951). Procedure (951).

G. Rights and Remedies of Creditors
Against Directors and Other Of-
ficers (952).

§ 1. Definition and nature of corporations.^—As a general rule, a corporation

will be looked upon as a legal entity/ but only until a sufficient reason for the

contrary appears, for when the notion of legal entity is used to defeat public con-

venience, justify a wrong, protect fraud, or defend crime, the law will regard the

corporation as an association of persons.* A corporation is sometimes expressly de-

clared to be a person within the meaning of this word as used in statutes.^ A Joint

stock company is not a corporation." A corporation owes its existence to a creative

franchise, which is entirely different and distinct from other special franchises

which the corporation may be endowed with at the time of its incorporation or

may subsequently acquire.''

§ 2; Classification of corporations.'—rin determining the character of a cor-

poration, reference must be had to that portion of its articles of association ex-

pressing the nature and scope of its business," and the fact that a corporation is

71, T3, 73, 74. People V. Hoffmann [Mich.]

12 Det. Leg. N. 805, 105 N. W. 838.

75. Testimony as to reasonableness of a

$30 fee immaterial but unprejudicial. Peo-
ple V. Hoffmann [Mich.] 12 Det. Leg. N. 805,

105 N. W. 838.

76, 77, 78. People v. Hoffmann [Mich.] 12

Det. Leg. N. 805, 105 N. W. 838.

70. Both the testatrix and her mother
haying committed suicide. In re Dolbeer's
Estate [Cal.] 86 P. 695.

1. Tbis article treats generally of domestic
private corporations. Foreign corporations

Is made the subject of a separate article

(see 5 C. L. 1470), and taxation of corporations

is treated in the article on Taxes (see 6

C. L. 1602). Consult for questions peculiar to

corporations for particular purposes. Banking
and Finance, 7 C. L. 358; Building and Loan
Associations, 7 C. L. 500; Fraternal Mutual
Benefit Associations, 5 C. L. 1523; Exchanges
and Boards of Trade, 5 C. L. 1383; Insurance,

6 C. L. 69; Religious Societies, 6 C, L. 1289;

Street Railways, 6 C. L. 1556; Telegraphs
and Telephones, 6 C. L. 16-65; Waters and
Water Supply, 6 C. L. 1840. Related topics

are Associations and Societies, 7 C. L. 294;

Franchises, 5 C. L. 1518, and Joint Stock Com-
panies, 6 C. L. 209.

The analysis here adopted is embraced in

that of Clark and Marshall on Corporations.

The searcher may thus readily find the

earlier cases by using this and preceding
articles in connection with Clark and
Marshall.

2. See 5 C. L. 765.
3. United States v. Milwaukee Refrigera-

tor Transit Co., 142 F. 247.
4. A transit company organized for the

purpose of enabling a brewing company to
evade the provisions of the Elkins Act, Feb.
19, 1903, c. 708 (32 Stat. 847), relating to re-
bates, held sufficiently identified with the
brewing company to render commissions paid
the transit company by railroads equivalent
to rebates given to the brewing company.
United States v. Milwaukee Refrigerator
Transit Co., 142 P. 247.

5. Code W. Va. 1899, c. 13, § 17, subd. 9.
Tennis Bros. Co. v. Wetzel & T. R. Co., 140
P. 193; Wetzel & T. R. Co. v. Tennis Bros.
Co. [C. C. A.] 145 P. 458.

6. Although it has many of the character-
istics of a corporation, the distinction being
that a corporation proper owes its existence
to the sovereign power, while a joint stock
company owes its existence to the contract
between its members. People v. Rose 219
111. 46, 76 N. E. 42.

7. San Joaquin & K. R. Canal & Irriga-
tion Co. V. Merced County fCal. App.] 84 P.
285. See Taxes. 6 c, L. 1602.

8. See 5 C. L. 765.

9. International Boom Co. v. Rainy Lake
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incorporated under an act relating to private corporations will not prevent it from
being a quasi public corporation if the purposes for which it is organized bring it

within the latter class.^" A public service corporation is one which undertaJces, in-

dependently of its contract duties, to furnish the public, both as a whole and as ia-

dividuals, with some service or commodity. ^^ A distiaction is made between busi-

ness corporations and others, in that the former are required to comply with cer-

tain formalities before engaging in business in foreign states.^^ For the purposes

of taxation, the legislature of a state may classify corporations in any way it may
choose, so long as the taxation of those of the same class is equal.^^ A mutual in-

surance company cannot be classed as a corporation organized not for pecuniary

profit,^* nor is an incorporated athletic club, sustained by membership dues, with-

in the reason of the rule which limits the liabilities of hospitals and other corpora-

tions of like nature.^^

§ 3. Creation^ name and existence of corporations^ and the amendment, ex-

tension, and revival of charters}''—A sovereign grant is necessary to confer the

powers and privileges of a corporation/' and the acts and formalities necessary to

bring the corporation into being are prescribed by statute.^* Failure to comply

with mandatory provisions relating to incorporation will prevent the proposed cor-

poration from becoming such de jure,^* but failure to comply with directory pro-

visions will not have this effect.^"

Where the laws relating to iacorporation have been complied with, mandamus
lies to compel the filing of the articles by the officer whose duty it is to file them,^^

but it will not issue to compel the secretary of state to file articles of association

which are not entitled to be filed.^^

River Boom Corp. [Minn.] 107 N. "W. 735.

And it cannot be made another liind ol cor-

poration merely by being labeled as such,

if its declared objects show it to be some-
thing else. Id.

10. A natural gas company incorporated
under Burns' Ann. St. Ind. 1901, c. 38, re

lating to the organization of manufacturing
and mining companies, may nevertheless be

a quasi public corporation. Quinby v. Con-
sumers' Gas Trust Co., 140 F. 362. See, also.

City of Indianapolis v. Consumers' Gas Trust
Co. [C. C. A.] 144 F. 641. The investing of

natural g>as companies with the power to

use city streets was a declaration and estab-

lishment of the fact that such companies
were engaged in performing public services.

Id.

11. Such, for example, as water. Bobbins
V. Bangor R. & Elec. Co., 100 Me. 496, 62

A. 136. From the existence of the public

duty the law will imply a contract, if neces-
sary, with each citizen served. Id. See post
§ 7, subd. A, In general.

12. St. 1903, p. 437, § 58, requiring foreign
corporations to file a certain po"wer of at-

torney or certificate "with the secretary of
state, not applicable to a foreign university
corporation. Tulane University v. O'Connor
[IMass.] 78 N. E. 494. Rev. Civ. Code § 883.

Bishop & Baboock Co. v. Schleuning [S. B.]
104 N. 'W. 854; Thompson v. Scroyer [S. D.]
104 N. W. 854.

13. License taxes Imposed by Code Supp.
1902, § 1333d, on insurance companies. Iowa
Mut. "Tornado Ins. Ass'n v. Gilbertson [Iowa]

10,6 N. W. 153.

14. Neither under Code, § 1642, relating to

the organization of corporations not for
pecuniary profit, nor under section 1304, ex-
empting religious, charitable, and education-
al corporations from taxation, nor within
the exceptions stated in Code Supp. 1902,
§ 1333d, relating to license taxes. Iowa Mut.
Tornado Ins. Ass'n v. Gilbertson [Iowa] 106
N. W. 153.

15. Athletic club liable for injuries to
members through- negligence of its servants.
Beecroft v. New York Athletic Culb, 97 N.
Y. S. 831.

le. See 5 C. L. 766.
17. Unincorporated joint stock company

does not possess such powers and privileges.
Spotswood v. Morris [Idaho] 85 P. 1094.

18. Under Ky. St. 1903, § 539, subd. 7, re-
quiring the articles of incorporation to show
the place when the officers are to be elected,
a statement of the principal place of trans-
acting business is sufficient, the election of
officers being a part of the business of the
corporation, which, unless otherwise specified,
must be transacted at its principal place of
business. MeChesney v. Batman [Ky.] 89
S. W. 198.

19. Butler Paper Co. v. Cleveland, 220 111.

128, 77 N. E. 99.

20. Requirement of notice to stockholders
of first meeting to be given in certain way,
by Kurd's Rev. St. 1903, c. 32, § 3. Butler
Paper Co. v. Cleveland. 220 111. 128, 77 N. E
99.

21. Secretary of state. MeChesney v. Bat-
man [Ky.] 89 S. W. 198.

22. In Washington, trust companies can-
not be incorpor3.ted under the general incor-
poration laws, but must be Incorporated un-
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In the absence of a reservation of power to amend, change or al-

ter the charter of a corporation, the legislature cannot, by subsequent
legislation, deprive a corporation of its charter powers upon tlie strength of

which the corporation was organized,'^ and an intention to interfere with such
rights will not be presumed;^* nor, in the absence of such a reservation, can the

state amend a charter in any material way without the consent of the corporation,^'

and this exemption may be claimed not only by the corporation which made the

contract but by any legal successor thereof j^" but a corporation organized under gen-
eral incorporation laws holds its franchises subject to the right of the state to

change those laws in any manner it may deem proper, except tliat vested rights

must not be interfered with," and as statutory and constitutional reservations of

the right to amend or repeal charters constitute a part of all charters granted while

such provisions are in force,^' all who become members of a corporation, as well

as those who bestow benefactions upon it, being thus charged with notice of the

reserved power of the state to amend,^" an amendment of a charter pursuant to

such a reservation does not impair any contract between the corporation and the

state.*" Under a reservation of power to alter or repeal corporate charters, the

state may regulate the internal allairs of the corporation, where the regulating law

is general and exhibits the public policy of the state,^^ though the effect of the alter-

ation is to add to the burdens- of the stockholders by increasing their liability, or

to decrease the value of their stock, or to change the name, offices, or proportion in

the managemait and control of the corporation,'^ but such regulation must not

interfere with the contracts or "vested rights of corporations existing jwior to its

adoption.^' A reserved right to amend or alter tie charter of a corporation, sub-

der Laws 1903, p. 367, c. 176, and the secretary

of sta-te will not be eompelled to file the ar-

ticles of a trust company not organized pur-
suant to this statute. State v. Nichols, 40

"Wash. 437, 82 P. 741. Where the applicant

has no right to use the name under which it

seeks to he incorporated. People v. Rose,
219 111. 46, 76 N. B. 42. See post this section,

suhd. Corporate Name.
23. Power to lay g-as pipes in streets of

township. Public Service Corp. v. De Grote
[N. J. Eq.] 62 A. 65.

34. Charter right to lay gas pipes in

streets of township not repealed or modified

by subsequent act subdividing such township
into several townships. Public Service Corp.

V. De Grote IN. J. Eq.] 62 A. 65.

25. Such an amendment would be violative

of the constitutional prohibition against im-
pairment of contracts. State v. Chicago &
N. W. R. Co. £Wis.] 108 N. W. 594.

26. Corporate purchaser of city water-
works plant from a corporation held to be

protected from violation of a contract be-

tween the old company and the city which
passed to the new corporation under its pur-

chase, though the new corporation was not

organized until after the adoption of the

statutory or constitutional provision reserv-

ing the right to amend or alter the charters

of an corporations. City of Vicksburg v.

Vicksburg Waterworks Co., 202 U. S. 453, 50

Law. Ed. .

27. This is true whether there be a statu-

tory reservation of the right to change or

not. Converse v. Aetna Nat. Bank [Conn.]

64 A. 341.

28. Under Rev. St. pt. 1, u. 18, tit. 3, § 8,

7 Curr. Law—55.

the charters of all corporations are Kub-
ject to alteration, suspension, or repeal, in
the discretion of the legislature. Lord v.
Equitable Life Assur. Soc, 109 App. Mv.
252, 96 N. T. S. 10. Under this statute .the
charter of a life insurance company may bo
altered, suspended, or repealed, notwith-
standing section 11 ol the Laws of 1853, a.

4-63, under which the company was organized,
provides that .companies organized there-
under shall be subject to the general cor-
poration law "except as hereinafter specially
provided for," and section 20 provides that
the charters of such companies shall con-
tinue for twenty years. Id.

29. Amendment by passage of general law
relating to consolidation. Central University
V. Walter's Ex'rs [Ky.] 90 S. W. 1066.

SO. State V. Chicago & N. W. R. Co. [Wis.]
108 N. W. 594.

31. Hinckley v. Schwarzschild & Sulzber-
ger Co., 107 App. Div. 470, 95 N. Y. S. 367;
Lord V. Equitable Life Assur. Soc, 109 App.
Div. 252, 96 N. T. S. 10.

32. Hinckley v. .Schwarzschild & Sulzber-
ger Co., 107 App. Div. 470, 96 N. T. S. 357.
Applied to life insurance company. Lord v.

Equitable Life Assur. Soc, 109 App. Div. 252,
96 N. Y. S. 10.

33. Lord V. Equitable Life Assur. Soc,
109 App. Div. 252, 96 N. Y. S. 10. An amend-
ment authorizing the issue of preferred stock
upon the vote of two-thirds of the stock-
holders, and the consequent subordination of
the rights of the stockholders whose stock
is already issued, Is within the reserved
power of the legislature under Const, art.

8, § 1, though additional burdens are there-



866 COEPORATIONS § 3. 7 Cut. Law.

ject to the condition that no injustice shall be done to the interests of the stock-

holders, cannot be exercised to the impairment of the contracts of the corporation f*
nor can the state use its right to amend for the purpose of appropriating the coi--

poration's property without the consent of its members/^ and an amendment to the

charter of a corporation will, if possible, be construed so as not to interfere with the

contractual obligations of the corporation already incurred.^® The reserved right to

amend the charter of a corporation cannot be destroyed by a mortgage and sale

thereunder.^''

The right to amend or alter their charters is sometimes delegated to the cor-

porations themselves.^*

An amendment to articles of incorporation need not be acknowledged unless

an acknowledgment is required by the statute authorizing the amendment,^' but

where amendments are required to be filed with the secretary of state, no rights

can be claimed under amendments which have not been filed.*" The exercise of

powers not conferred by the articles of incorporation cannot be justified by amend-

ments thereto subsequently filed."^

An act extending the period of existence of a corporation is a grant of corpor-

ate power,*^ but it does not follow from this that such an act as applied to corpora-

tions existing under special acts is itself a special act.*'

Corporate name.^*—A corporate name, or the right to use it, is, in a sense.

by Imposed upon the shareholders. Hinckley
V. Schwarzschild & Sulzberger Co., 107 App.
Div. 470, 95 N. Y. S. 357.

34. Miss. Const. 1890, § 178. City of Vlcks-
burg- V. Vicksburg Waterworks Co., 202 U. S.

453, 50 Law. Ed. . Authorizing a city

to construct Its own waterworks, held an im-
pairment of an exclusive contract between
the city and a corjjoration already having the

right to maintain such works. Id.

35. The property of a mutual Insurance
company and the equitable interests of the

members in such property are within the

state constitutional guaranty against Im-
pairment of the obligation of a contract, and
within the inhibition of the national con-
stitution as regards equal protection of tha

laws and deprivation of property without
due process of law. Huber v. Martin [Wis.]

105 N. W. 1031. A law enacted during the

life of a mutual insurance company, pro-

viding for the distribution of its assets or

the bestowal thereof upon another without
the consent of all of its members, is, in the

absence of charter authority therefor, uncon-
stitutional. Id.

38. Supplement of 1867 to the charter of

the Jersey City & Bergen Railroad Company
(P. L. 1867, p. 53), in enacting that the com-
pany should not be hindered by any cits'

or town in constructing and running its rail-

roads, provided the same should be con-
structed and run according to the provisions
of said act, did not discharge the company
from its obligation to Jersey City to pay
licenses which the company had undertaken
by contract to pay. Jersey City v. North
Jersey St. R. Co., 72 N. J. Law, 383, 61 A.

95.

37. The Union Pacific Railroad Company
being originally a quasi public enterprise

fostered by the Federal government, and
there being a reservation of the right to

amend its charter as public intercst.s might

require, where an amendment to its charter
giving It the right to issue bonds to con-
struct a bridge provided that the bridge
should be open to use by other roads, such
proviso was not defeated by a mortgage
foreclosure sale of the road, though the
amendment was enacted after the execution
of the mortgage under which the foreclosure
sale was had. Union Pacific R. Co. v.
Mason City, etc., R. Co., 199 U. S. 160, 60
Law. Ed. .—

.

38. See Act March 20, 1903, amending Code
§ 1283. Montgomery Amusement Co. v. Mont-
gomery Traction Co., 139 P. 353. The sav-
ing clause of Act Oct. 2, 1903, preserved
to a street railroad company existing prior
to the enactment of such act the right to
amend its charter pursuant to the authority
conferred by Act March 20, 1903, notwith-
standing § 47 of the Act of Oct. 2, 1903,
providing a method for amendment of the
charters of street railroad companies. Id.

39. No acknowledgment of amendments
of articles of railroad corporation is requir-
ed by Civ., Code § 362. Boca & L. R. Co. v.
Sierra Valleys R. Co. [Cal. App.] 84 P.
298.

40. Right to condemn property along cer-
tain right of way. Boca & L. R. Co. v. Sierra
Valleys R; Co. [Cal. App.] 84 P. 298.

41. Right to condemn property along cer-
tain route. Boca & L. R. Co. v. Sierra Val-
leys R. Co. [Cal. App.] 84 P. 298.

42. Jersey City v. North Jersey St. R.
Co. [N. J. Law] 63 A. 906.

43. Act April 21, 1876 (P. L. 1876, p. 235,
Gen. St. p. 972), providing a method for
the extension to corporate existence, was
not intended to extend the duration of
special privileges or franchises, and hence,
though it applied to corporations holding
such privileges, it was not contrary to Const,
art. 4, S 7, par. 11, prohibiting special acts
conferring corporate powers. Jersey City v.
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property, and may be assigned*" and protected by injunction,*" and a certificate of

incorporation will not be issued under a name already appropriated by another cor-

poration or association,*^ or where the right to the name is doubtful.** • The mere
change of name of a corporation will not change the identity of the corporation or

relieve it of any of its liabilities.*^ The use of a name importing that the user is

a corporation is not conclusive,^" and the use of a corporate name for the piirpose o.f

soliciting business, when the persons or company so using such name are not in fact

incorporated, is sometimes prohibited by statute,"^ but the bare fact of the use of

a corporate name by persons unincorporated will not bring them within such a

statute,''^ nor render the contracts of such persons invalid."' Where a voluntary

association is incorporated, the name of the corporation need not be the same as

that of the voluntary association."* The misnomer of a corporation will be re-

garded as immaterial where the identity of the corporation intended can be ascer-

tained from the name used.""

Purposes.^''

Fees.^''—Fees paid* voluntarily but under a misapprehension of law cannot be

recovered back."'

North Jersey St. R. Co. [N. J. Law] 63 A.
906.

44. See 5 C. L. 768.

45. So as to give a purchaser from the
corporation's assignee for creditors the right

to use such name as a designation of publica-
tions formerly issued under its name. Loth-
rop Pub. Co. V. Lothrop, Lee & Shepard Co.

[Mass.] 77 N. E. 841.

46. Injunction to restrain use of corporate
name of plaintiff by another corporation
engaged in a competitive business. People
V. Rose, 219 111. 46, 76 N. E. 42.

4T. Mandamus will not lie to compel the
issue of a certificate of incorporation under
a name to which the applicants have no
right, as where another corporation would
have the right to enjoin the use of the
name by the new corporation. People v.

Rose, 219 111. 46, 76 N. E. 42. The use by a
partnership or joint stock company of a
corporate name in violation of 1 Starr & C.

Ann. St. 1896 [2nd Ed.], p. 1332, par. 368,

will not give a corporation the right to use
the name of such company, so as to entitle

it to mandamus to compel the issue of a
certificate of incorporation to it under such
name. Id. Under Cobbey's Ann. St. 1903,

the auditor is not authorized to issue a

certificate of organization to a corporation
whose name or title resembles one already
in use in the state to such an extent as to

have a tendency to mislead the public.

Knights of Maccabees of the World v.

Searle [Neb.] 106 N. W. 448. A benevolent
society is prohibited by Rev. St. 1899, § 1394,

from being incorporated under a name al-

ready assumed by another such society.

Young Women's Christian Ass'n v. St. Louis
Women's Christian Ass'n, 115 Mo. App. 228.

91 S. W. 171. But this statute does not give
one benevolent association the right to be-

come a party to proceedings by another such
society for incorporation for the purpose of

objecting that the name of the latter has
already been appropriated by the former.

Id.

48. As where it appeared that a foreign

company, which had not complied with the

statutory conditions precedent to the right
of a corporation to do business in tlie state,
was doing business in the state, but it did
not appear whether such company was a cor-
poration witliin the statute imposing such
conditions or was a partnership belonging
to that class of partnerships called joint
stock companies. People v. Rose, 219 111. 46,

76 N. E. 42.

49. Wright-Caesar Tobacco Co. v. Hoen
& Co. [Va.] 54 S. E. 309.

50. Concern using" name importing that
it was a corporation, held to have used such
name only as a trade name under which a
partnership was conducted (Whitt v. Blount,
124 Ga. 671, 53 S. B. 205), but in the absence
of a contrary showing a concern using a
corporate name will be presumed to be in-
corporated (Turner's Chapel African M. E.
Church v.Lord Lumber Co., 121 Ga. 376; 49
S. E. 272).

51. 1 Starr & C. Ann. St. 1896 [2nd Ed.]
p. 1332, par. 368. People v. Rose. 219 111.

46, 76 N. E. 42. See, also. Trade Marks and
Trade Names, 6 C. L. 1713, for discussion of
these and similar statutes relating to use
of partnership names.

52. The purpose of 1 Starr & C. Ann. St.
1896 [2hd Ed.] p. 1332, par. 368, is to
prevent tlie fraudulent use of a corporate
name for the purpose of securing business,
etc. People v. Rose, 219 III. 46, 76 N. E. 42.

53. The penalty imposed by 1 Starr &
C. Ann. St. 1896 [2nd Ed.] c. 1332, par.
368, for unauthorized use of corporate namp,
is exclusive. People v. Rose, 219 111. 46, 76
N. E. 42.

54. See Rev. St. 1898, § 1991. Spiritual
& Philosophical Temple v. Vincent [Wis.]
105 N. W. 1026.

55. In pleading. Clifford v. Thun [Neb.]
104 N. W. 1052; Nisbet v. Clio Min. Co.
[Cal. App.] 83 P. 1077; Grafton Grocery Co.
v.' Home Brewing Co. [W. Va.] 54 S. E.
349; Western Bank & Trust Co. v, Oaden
[Tex. Civ. App.] 15 Tex. Ct. Rep. 594, 93 S.

W. 1103. See post, § 10, Actions by and
against corporations. The misnomer of a
corporation in a devise or bequest will not
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Proof of incorporation.^^—The corporate existence of a litigant suing or sued

as a corporation need not be proved unless put in issue by the pleadings/" but when
the existence of a corporation is properly assailed, the burden of proof is upon it

to show that it is either a de jure or a de facto corporation."^ This burden may be

supported by presumption arising from the use of a corporate name/^ by inference

from facts connected with its business/^ by its articles of incorporation/* or certi-

fied copy thereof.*'*

§ 4. Effect of irregularities in organization^ and of failure to incorporate."^—
A corporation cannot legally carry on business until it has complied with all the

formalities required by law/'' but there is a clear distinction between acts required

to be done as conditions precedent to the existence of the corporation and those

which are gi-ound for forfeiture of charter rights after they have been legally ac-

quired/* and failure to perform acts coming within the latter class does not ipso

facto cause a forfeiture of the corporation's charter/' the question of forfeiture in

such case being solely between the corporation and the state.'" Only the state

can complain of purely formal defects in the organization of a corporation.'^

A conveyance of corporate property after amendment of its charter but before

the recording of the amendment is not necessarily invalid."'

defeat the devise or bequest where the
identity of the corporation is otherwise suf-
ficiently certain. Doan v. Vestry of Parish
of Ascension FMd.] 64 A. 314.

56. See 5 C. L. 768.

07. See 5 C. D. 769.
58. Alton Light & T. Co. v. Rose, 117 III.

App. 83.

59. See 5 C. L. 769.
60. Where an allegation of the corporate

existence of the defendant is not denied,
it need not be proved. Simon v. Calfee
[Ark.] 95 S. W. 1011. Where a, corporation
is sued as su^h, a general denial does not
put its corporate existence in issue. Mont-
gomery V. Seaboard Air Line B. Co. [S. C]
53 S. E. 987. Where a corporation is sued
as such, an appearance and answer to the
merits admits its corporate existence. Faust
V. Southern R. Co. [S. C] 54 S. E. 566.

61. Morrison v. Indianapolis & W. R. Co.

tind.] 76 N. B. 961. Plea nul tiel corpora-
tion puts the burden of proof on the cor-
poration plaintiff. Spreyne v. Garfield Lodge
No. 1, 117 111. App. 253.

62. Where the name of a party to an ac-
tion imports that it is a corporation, it will

be presumed to be such until the contrary
appears. Name of party was "P. A. Lord
Company." Turner's Chapel African M. B.
Church V. Lord Lumber Co., 121 Ga. 376, 49
S. E. 272. But the use of a corporate name
is not conclusive that the user is a cor-
poration. Whitt V. Blount, 124 Ga, 671, 53
S. B. 205.

63. A written receipt showing that a
party contracted with a corporation in its

corporate name, and received money from
such corporation, is sulHcient evidence of
incorporation in a suit by the corporation
on such contract. Sierra Land & Cattle Co.
V. Bricker [Cal. App.] 85 P. 665.

64. The articles of incorporation, with
the filing marks thereon, constitute evidence
both of the filing and of due incorpora-
tion. Sierra Land & Cattle Co. v. Bricker
[Cal. App.] 85 P. 665. Charter does not

prove corporate existence where there is a
material discrepancy of name. Charter to
"United Slavonians Benevolent Society" does
not prove corporate existence of Garfield
Lodge No. 1 of the United Slavonians BeneV7
olent Society. Spreyne v. Garfield Lodge No.
1, 117 111. App. 253.

65. But where there is no provision for
the recording of a charter, a certified copy
of such charter from the records where
it is recorded is not admissible in evidence.
There is no provision for the record of
charters of consolidated railroad companies,
issued under Civ. Code 1902, § 2050. Mont-
gomery V. Seaboard Air Line B. Go. [S. C]
53 S. B. 987.

66. See 5 C. L. 769.
67. Payment of bonus tax required by

Acts 1900, p. 411, 0. 272. Murphy v. Wheatley
[Md.] 63 A. 62.

68. Murphy v. Wheatley [Md.] 63 A. 62.

60. Failure of a corporation to pay the
bonus tax required by. Acts 1900, p. 411, c.

272, did not ipso facto cause a forfeiture
of its charter, where the corporation did not
organize within two years from the grant-
ing of its charter and the tax was not as-
sessed against it, though § 85a provides that
the failure to pay the tax in such case shall
raise a conclusive presumption that the cor-
poration has surrendered its charter rights.
Murphy v. Wheatley [Md.] 63 A. 62. See post
§ 16, subd. P, Personal Liability of Stock-
holders for Debts of Corporation and Reme-
dies.

70. Murphy v. Wheatley [Md.] 63 A. 62.

71. The defendant in condemnation pro-
ceedings by a railroad company cannot take
advantage of the amended certificate of the
plaintiff's incorporation not being acknowl-
edged or proved before the proper officer.
Philadelphia & C. Ferry Co. v.- Intercity Link
R. Co. [N. J. Law] 62 A. 184.

72. Amendment authorized increase of
capital stock and of number of directors
from three to five, and the five directors
chosen under the amendment acted, without
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Stockholder as partner or agent.''^—Incorporators who transact business -upon

the strength of an organization which is materially defective under the enabling

statute are personally liable as partners to those dealing with ihem without knowl-

edge of the incorporation/* and under this rule officers and stockholders of a foreign

corporation which is engaged in a business which it is not authorized to conduct

may be held liable as partners to a party dealing with' the employees of the corpora-

tion;''^ but the incorporators cannot be held liable as partners on the ground of

irregularities in the organization of the corporation/' nor on account of false state-

ments in the articles of association/' nor on account of fraudulent concealment from
the secretary of state, on the application for the certificate of incorporation, of

the failure to comply with the statutory provisions relative to incorporation.''*

De facto corporation.''^—A law under which a corporation may be created de

jure is essential to the existence of a corporation de facto/" but given the necessary

legal basis for a de facto corporation, its existence is a matter of fact to be estab-

lished by evidence,'^ and its powers,'^ and the validity of its acts, depend to a great

extent upon the doctrines of collateral attack^' and estoppel.**

Collateral attach.'^—As a general rule, corporate integrity cannot be collateral-

ly attacked,** or, ia other words, the legality of the organization of a corporation

can only be attacked by a direct proceeding by quo warranto,*' but this rule does

objection, as directors, and pursuant to au-
tiiorlty given by stockholders. "Werle v.

Northwestern Flint & Sandpaper Co., 125
Wis. 534, 104 N. W. 743.

73. See 5 C. L. 769.

74. Mandeville v. Courtright [C. C. A.]
142 F. 97.

75. Stockholders and officers of New
Jersey Corporation Illegally conducting the
practice of dentistry in Pennsylvania held
liable to a patient for an Injury Inflicted by
an unlicensed employee who attempted to

operate upon plaintiff. Mandeville v. Court-
right [C. C. A.] 142 F. 97.

76. Party accepting corporation's , note
could not hold the incorporators liable as
partners on account of their failure to elect

directors, as required by Ky. St. § 551.

Brake v. Herndon [Ky.] 91 S. W. 674. Stock-
holders are not rendered liable as partners
on account of failure to acknowledge the
articles of association. First Nat. Bank v.

Eockefeller, 195 Mo. 15, 93 S. W. 761.

77. False statements as to amount, of
subscriptions paid in. Webb v. Rockefeller,
195 Mo. 57, 93 S. W. 772; First Nat. Bank v.

Rockefeller, 195 Mo. 15, 93 S. W. 761.

78. Concealment that stock was fictitious-

ly paid up. Webb v. Rockefeller, 195 Mo. 57,

93 S. W. 772. Concealment of fact that stock
was fictitiously paid up and that articles

were not acknowledged. First Nat. Bank v.

Rockefeller, 195 Mo. 15, 93 S. W. 761.

79. See 5 C. L. 770.

SO. An unconstitutional statute is not a
sufficient basis for a de facto corporation.
Huber v. Martin [Wis.] 105 N. W. 1031.

81. Evidence held to show the existence

of a de facto corporation. McCarter v.

Ketcham, 72 N. J. Law, 247, 62 A. 693.

82. A de facto corporation may maintain
condemnation proceedings. Morrison v.

Indianapolis & W. R. Co. [Ind.] 76 N. E.

961.

83. See post this section, subd. Collateral
Attack.

84. See post this section, subd. Estoppel
to Deny Incorporation.

85. See 6 C. L. 770.
86. Clifford Banking Co. v. Donovan Com-

mission Co., 195 Mo. 262, 94 S. W. 527. Fact
that an amended certificate of incorpora-
tion was not acknowledged or proved before
the proper officer is immaterial in proceed-
ings by the corporation to condemn prop-
erty. Philadelphia & C. Ferry Co. v. In-
tercity Link R. Co. [N. J. Law] 62 A. 184.
Defects in the certificate of Incorporation
issued by the secretary of state, such as
failure of certificate to contain names of
incorporators, cannot be taken advantage of
collaterally. Central of Georgia R. Co. v.
Union Springs & N. R. Co. [Ala.] 39 So.
473. Condemnation proceedings. Eddleman
v. Union County Traction & Power Co., 217
111. 409, 75 N. E. 510. Mere irregularities in
organization are unavailable as a defense in
condemnation proceedings Instituted by the
corporation. Central of Georgia R. Co. v.

Union Springs & N. R. Co. [Ala.] 39 So.
473. Under Code § 1636, providing that one
who is sued for a wrong done to a corpora-
tion's property or for injury to its interests
cannot set up want of organization of the
corporation as a defense, such defense can-
not be set up in a suit to enjoin the removal
of fixtures from the corporation plaintiff's
property. State Security Bank v. Hoskins
[Iowa] 106 N. W. 764. Failure of a street
railroad company to conform to the Act of
March 20, 1903, p. 116, to amend Code Ala.
§ 1283, In enlarging its powers, held not
available on collateral attack to invalidate
the proceedings whereby such powers were
enlarged. Montgomery Amusement Co. v.

Montgomery Traction Co., 139 F. 353. Want
of legal organization oannot be set up as
a defense in an action by a corporation upon
a contract. Cobbey's Ann. St. 1903, § 4136.
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not apply to a pretended but not even de facto corporation,^' nor to the right of a

corporation, whether de Jure or de facto, to exercise a certain power.^"

Estoppel to deny incorporation.^"—One who has voluntarily"^ dealt with a cor-

poration as such, cannot escape his liability or obligation to the corporation arising

out of the transaction by asserting that the corporation was not legally organized"-

or reorganized;"^ nor can a stockholder who participates in proceedings to extend

the life of the corporation, and thereafter recognizes the validity of such extension,

deny the validity of the extension;"* but it is not every attempt at incorporation

that precludes persons dealing with the purported corporation from denying its

corporate existence,"^ and there can be no estoppel to deny incorporation where there

is no semblance of even a de facto corporation,"" or there has been no bona fide

attempt to organize as a corporation."'

Lincoln Butter Co. v. Edwards-Bradford
Lumber Co. [Neb.] 107 N. W. 797.

87. Eddleman v. Union County Traction &
Power Co., 217 111. 409, 75 N. E. 510.

88. Huber v. Martin [Wis.] 105 N. W. 1031.

S9. Boca & L. R. Co. v. Sierra Valleys
R. Co. [Cal. App.] 84 P. 298. See post § 7

A. In General.
90. See 5 C. L. 770.

91. When shipments will only be received
when billed in the name of a through freight
line, shippers are not thereby estopped to
question . its corporate existence. Fish v.

Kanawha Dispatch, 118 111. App. 284.

92. Palatine Ins. Co. v. Santa Fe Mercan-
tile Co. [N. M.] 82 P. 363; Rannels v. Rowe
[C. C. A.] 145 F. 296. Ky. St. 1903, § 566.

Failure to elect directors, as required by Ky.
St. 1903, § 551. Drake v. Herndon [Ky.] 91
S. W. 674. It does not lie in the mouth of
one who has borrowed money from a de facto
bank to set up, in defense to an action to
recover that money, that the bank had no
right to exist. Campbell v. Perth Amboy
Shipbuilding & Engineering Co. [N. J. Eq.]
62 A. 319. Persons who give bond to a cor-
poration as such cannot when sued thereon
set up incapacity to sue. Thompson v. Com-
mercial Union Assur. Co., 20 Colo. App. 331,

78 P. 1073. Dealing with a corporation so
as to recognize its corporate existence and so
as to cause the corporation to change its

position prevents a denial. Sureties on an
employe's bond, "which recognizes the cori;Or-

ate existence and under which employe re-
ceived corporate funds, are estopped.
Spreyne v. Garfield Lodge No. 1, 117 111.

App. 253. A person "who contracts with a
corporation as such is estopped to deny its

legal corporate existence at the time of his
contract, but such estoppel does not pre-
clude a -showing that corporate existence
ceased subsequent to the contract. Clark
V. American Oannel Coal Co., 35 Ind. App.
65, 73 N. E. 727.

93. Where a corporation, though having
notice that articles of reincorporation had
been filed in the county clerk's office and
with the secretary of state, yet failed to take
any steps for seven years to disavow the
action of its oflicers, it could not evade the
organization tax imposed by Ky. St. 1903,

% 4225, on the ground that the reorgunization
was unauthorized. Licking Valley Bldg.
Ass'n No. 3 v. Com. [Ky.] 89 S. W. 682.

94. Stockholder was represented and
voted by proxy at meeting held pursuant to

3 Mills' Ann. St. Rev. Supp. § 567b, extending
the life of the corporation, and thereafter
voted by proxy at a meeting at which an
assessment was levied upon the stockholders.
Callahan v. Chilcott Ditch Co. [Colo.] 86 P.
123.

95. A petition which alleges that defend-
ants were engaged as partners in a com-
mercial business under the name of a limited
corporation, and in such name contracted the
indebtedness sued on, does not show an
estoppel upon the plaintiff, though it further
alleges that the defendants attempted to
organize as a corporation b-t in doing so
violated the law, or did not >,omply with It
in many particulars, especially in not record-
ing the original subscriptions and in not
publishing the charter as required by law.
Louisiana Nat. Bank v. Henderson [La.] 40
So. 779. Allegations that there was a no-
tarial charter, and that the same was re-
corded in the proper mortgage book, did
not show such an attempt at organization
as would estop a creditor from denying the
incorporation, where it did not appear that
any of the stock was Subscribed, or if any,
what amount. Id. Where the allegations of
a petition disclose- that the defendants were
conducting business as commercial partners
in the name of a limited corporation, and
falsely claimed to be a corporation, which
the petition alleges was pretended to be
organized under a defective charter and
without complying with several require-
ments of the statute, and when it further
alleges that none of the capital stock had
been subscribed or paid or intended to be
subscribed or paid, and it is not alleged that
the charter was recorded in the mortgage
book of the parish, such petition does not
show such an organization as will estop the
plaintiff from denying the corporate exist-
ence of the defendant. Provident Bank &
Trust Co. v. Saxon [La.] 40 So. 778.

96. Where a company was merely a name
used by a number of carriers in shipping-
through freight, a shipper -who dealt with
such company or agency in making ship-
ments was not estopped to deny its in-
corporation. Kanawha Dispatch v. F'ish 219
111. 236, 76 N. E. 352.

97. In a suit by a creditor against the
members of a commercial partnership, the
defendant could not claim an estoppel
against the plaintiff under Acts 1904, p. 281,
No. 120, the facts being Insufficient to dis-
close such an organization or operation as
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The burden of proof is upon the party asserting the -estoppel."*

§ 5. Promotion of corporations; acts prior to incorporation.^^—Promoters
aie the persons who bring about the incorporation and organization of the corpora-

tion.^ They act as voluntary trustees^ and stand in the relation of fiduciaries to

the corporation and the subscribers to its stock/ but they are not the agents of

the corporation in such a sense as to bind it by their acts and engagements when
it comes into existence.* The corporation, however, may either accept and ratify

the acts and engagements of its promoters, and thus make them its own,' or may
make a new contract concerning the same subject-matter with the parties to the

original agreement,' but a corporation cannot be bound by and cannot ratify agree-

ments made by its promoters which it is forbidden by law to make.'

A contract between promoters, which contemplates and provides for the con-

trol of the corporation independently of the judgment and discretion of the di-

is contemplated by this statute, to validate
tlie charters of corporations irregularly or-
ganized. Provident Bank & Trust Co. v.

Saxon [tia.] 40 So; 778.
08. Where a petition alleges that the de-

fendants are partners, the burden is on the
defendants to allege and prove that they
constitute a corporation or that the plaintiff
is estopped to deny their corporate exist-
ence. Louisiana Nat. Bank v. Henderson
[La.] 40 So. 779.

09. See 5 C. D. 771.
1. Hinkley v. Sac Oil & Pipe Line Co.

[Iowa] 107 N. W. 629,

2. See v. Heppenheimer [N. J. Bq.] 61 A.
843; Camden Land Co. v. Lewis [Me.] 63 A.
523. See post this . section, Fraud of Pro-
moters.

3. Hinkley v. Sac Oil & Pipe Line Co.
[Iowa] 107 N. W. 629.

4. State V. People's United States Bank
[Mo.] 94 S. W. 953; Miser Gold Min. & Mill.

Co. V. Moody [Colo.] 86 P. 335. And hence
the failure of some of the promoters to
keep an agreement between them did not
justify the others in destroying a deed from
them to the corporation which had been re-
turned to them for the correction of the
certificate of ackno^^^ledgment. Id. Es-
pecially where the breach of the agreement
was caused by the failure to return the
deed. Id. In the absence of an additional
and sufEcient consideration, a corporation is

not liable for property transferred to it by
an individual purcliaser thereof before the
corporation was organized, even though the
purchase was' made with a view of trans-
ferring the property to the corporation, the
credit, however, having been extended to

the individual. Koppel v. Massachusetts
Brick Co. [Mass.] 78 N. B. 128.

5. Wasser v. "Western Land Securities Co.
[Minn.] 107 N. W. 160; State v. People's
United States Bank [Mo.] 94 S. W. 953. If

a corporation adopts, expressly or impliedly,
a contract made by its promoters, and re-

ceives the benefits thereof, it thereby also
assumes its obligations, Robbins v. Bangor
R. & Blec. Co., 100 Me. 496, 62 A. 136. Agree-
ment for issue of stock to corporators.
Turner v. Fidelity Loan Concern [Cal, App.]
S3 P. 62. Contract, that owner of street

railroad franchise, which he assigned to

another promoter for the benefit of the
corporation which was to be formed, should

receive a certain interest in the corpora-
tion and its properties, held to have been
accepted by the corporation and to be bind-
ing upon it. Mulvihill v. Vicksburg R. Pow-
er & Mfg. Co. [Miss.] 40 So. 647. A cor-
poration is liable for property purchased
by its promoters and received" and used by
it. Streator Independent Tel. Co. v. Con-
tinental Tel. Con,st. Co., 217 111. 577, 75 N, E.
546. Corporation which received deed to
land from promoters held bound by an agree-
ment of the promoters to reconvey a portion
back to their grantor. Carter v. Gray [Ark.]
96 S. "W. 377. Evidence held not to show
ratification. Tuttle v. Tuttle Co. [Me.] 64
A. 496.

Contract construed; Contract between
owner of street railroad franchise and party
agreeing to construct road, held to mean
that the owner of the franchise should re-
ceive a certain interest in the road or cor-
poration organized to construct it after the
payment of expenses of construction. Mulvi-
hill V. Vicksburg R., Power & Mfg. Co.
[Miss.] 40 So. 647.
Consideration: A contract wliereby a

party agrees with promoters to sell property
to the corporation when organized, is not
without consideration moving to the pro-
moters. Electric Flreproofing Co. v. Smith,
99 N. Y. S. ,37.

Deed to ooriioratlon liefore orsanlzatlon

:

Under Rev. St, 1895, §§ 642, 643, which re-
quires a certain organization of the corpora-
tion before the application for a charter can
be filed, the promoters of^ corporation who
have come together and begun the prelim-
inary steps for the organization of a corpora-
tion under a certain name will be considered
as a partnership, and a deed to the pro-
posed corporation in its corporate name will
be considered as a deed to the partnership.
Smith v. First Nat. Bank [Tex, Civ, App,]
16 Tex, Ct. Rep, 729, 95 S. W, 1111, Where
the deed w^s delivered to one of tlie pro-
moters, who had it recorded, this was a suf-
ficient delivery. Id.

0. Wasser v. Western Land Securities
Co, [Minn,] 107 N, W. 160,

7. Agreement by promoter of benefit as-
sociation to pay commissions on insurance
written before the organization of the as-
sociation, such agreement being forbidden by
Code, tit. 9, c. 9, § 1833, prohibiting such as-
sociations from employing paid agents ex-



873 COEPOEATIONS § 5. 7 Cur. Law.

rectors when the latter have been elected, is void/ but a contract vesting the control

in the promoters for a specified period is not against public policy, at least as long

as they retain their original interest and no rights of third persons intervene*

Promoters are not entitled to be reimbursed for services and expenses which were

not rendered and incurred with a view to reimbursement by the corporation-^"

Questions relating to tlie promotion of consolidated corporations are treated

clsewhere.^^

Incorporation of partnerships.^^—Where an existing partnership is transform-

ed into a corporation, the latter may become liable for the obligatio-ns of the former^

either because of the property transferred from the one to the other,^^ or by reason

of an assumption of such obligations." The law as to incorporation of voluntary

associations, whicli exists at the time such an association is formed, becomes a part

of the association agreement so as to preclude any subsequent objection to the in-

corporation of the association pursuant to such law.^^

Fraud of promoters}^—^When a promoter makes secret profits at the expense

of the corporation, he wUl be liable therefor to the corporation^^ and its stocldiold-

ers,^' and while as a rule the remedy of a defrauded subscriber is against the pro-

moters,^" where the corporation is owned and controlled by the promoters guilty of

the fraud, the defrauded subscriber may have his remedy against the corporation,

provided there are no intervening rights to be protected.^"

cept for certain purposes. First Nat. Bank
T. Church Federation [Iowa] 105 N. W.
B7S.

8. Electric -F'lreproofing Co. v. Smith, 99

N. Y. S. 37. But no such Intention on the
part of the promoters will be presumed,
and therefore a contract hy which pro-
moters agree to purchase certain property
at a certain price and to pay therefor In

stock of the corporation to be organized Is

not necessarily or presumptively invalid.

Id.

9. Gray v. Bloomington & N. R. Co., 120
111. App. 159.

10. Hinkley v. Sac Oil & Pipe Line Co.
tlowa] 107 N. W. 629.

11. Post § 13, Succession of Corporations;
Eeorgranization; Consolidation.

12. See 5 C. Li. 771.
13. "Where a corporation takes over the

entire business and assets of a partnership,
it will be liable for the debts of the partner-
ship to the extent of such assets. Baker
Furniture Co. v. Hall [Neb.] 107 N. "W. 117.

Priorities! 'Wh«re the transfer of the
partnership assets to the corporation is in
good faith, the corporate creditors are en-
titled to preference over the partnership
creditors. Though Gen. Laws 1899, p. 357,
c. 291, requiring certain things to be done
upon the sale of a stock of goods, was not
complied with. Thorpe v. Pennock Mercan-
tile Co. [Minn.] 108 N, W. 940.

14. Where a corporation formed from a
partnership assumes a contract of the part-
nership, without inquiring as to its terms and
extent, it cannot thereafter repudiate such
contract for want of kncwledge of such
terms and extent. Contract of service. Baker
V. Appleton & Co., 107 App. Div. 358, 95 N.
T. S. 125.

15. Spiritual & Philosophical Temple v.

Vincent [Wis.] 105 N. W. 1026.

16. See 5 C. L.. 772.

17. Groel v. United Blee. Co. [N. J. Eq.]
61 A. 1061. Secret profits of sale by pro-
moters to corporation (Camden Land Co. v.
Lewis [Me.] 63 A. 523), and where they
transfer property upon which they have
obtained an option. It Is their duty to dis-
close to a competent board of directors all
the material facts in regard to the properties
so transferred, and an overvaluation of such
property is a fraud upon the corporation and
its creditors, and will not protect them
from their liability for the excess of valua-
tion as upon unpaid subscriptions (See v.
Hfeppenheimer [N. J. Eq.] 61 A. 843). See
post § 16, subd. B, Liability of Stockholders
on Account of Unpaid Subscriptions and
Remedies. Issuing to themselves large pro-
portion of stock without payment, such,
transaction not being revealed to subsequent
subscribers. Hinkley v. Sao Oil &, Pipe Dine
Co. [Iowa] 107 N. W. 629. The fact that
promoters believe that the stock of the cor-
poration will eventually be worth par will
not justify an Issue of stock to themselves
without payment. Id. Secret contract by
which a promoter, who afterwards became
the treasurer of the corporation, was to re-
ceive and did receive royalties from the
corporation, held fraudulent and invalid.
Fred Macey Co. v. Macey [Mich.] 12 Det.
Leg. N. 948, 106 N. W. 722.

18. A stockholder may sue for such prof-
its where the corporation wrongfully re-
fuses to sue. Groel v. United Elec. Co. [N.
J. Eq.] 61 A, 1061. See post | 14 D, Stock-
holders Suing for Corporation.

19. Cranor Co v. Miller [Ala.] 41 So. 678.
20. Sale of property In exchange for stock,

cancelled on ground that the other incor-
porators put nothing into the corporation,
and that the corporation was only a scheme
to get control of plalntih's property. Cranor
Co. V. Miller [Ala.] 41 So. 678. Subscriptions
to stock fraudulently obtained by promoters



7 Cur. Law. CORPORATIONS § rA. 873

Equity has jurisdiction of a suit by a corporation to cancel a secret contract

between promoters,^^ or to enjoin them from violating their contract to the injury

of the corporation.^^

§ 6. Citizenship and residence or domicile of corporation.^^—^A corporation

is a resident of the state of its creation,^* but a corporation may be incorporated

under the laws of two states, in. which case it is a resident of both,^' but the fact

that a foreign corporation has complied with the statutory formalities required as

a condition to its right to do business in the state does not maJje it a domestic cor-

poration for all purposes.^" A corporation organized in one state cannot have a

residence in another state, within the meaning of the Bankrupt Act,^' but it may
have its principal place of business in such other state, and thus be subject to an

adjudication in bankruptcy there.^*

§ 7. Powers of corporations. A. In g.enerail."^—A corporation can exercise

no other powers than those specifically granted or those necessary to carry into effect

those specifically granted,^" and every 'person dealing with a corporation or in its

obligations is bound to take notice of its powers and the purpose for which it was

created.*^ An incidental or implied power is one that is necessary to the enjoy-

ment or exercise of an express power,*^ and includes the adop-tion of any proper

and convenient means of exercising its express powers.^^ A corporation cannot

may be cancelled at the instance of the aub-
scrlbers, as where the promoters have ma,ii'e

secret profits. Hinkley v. Sao Oil & Pipe
Line Co. [Iowa] 107 iST. W. 629. See post I 14

C, Subscriptions to Capital Stock, etc.

21. Fred Macey Co. v. Maoey [Mich.l 12

Det. Leg. N. 948, 106 N. W. 722. And having
assumed jurisdiction for this purpose, may
also compel an accounting for the profits

of such agreement. Id. Delay Incident to

negotiations looking to a settlement with
the fraudulent promoter will not constitute

such laches as will bar a suit by the cor-

poration against such promoter. Id.

22. Promoters enjoined from selling stock
issued to them in payment for their services,

such sale being injurious to sale of treasury
stock, and the promoters having agreed to

pay all expenses of the incorporation and to

use their efforts to sell treasury stocli.

Brown v. Bracking [Idaho] 83 P. 950.

23. See 5 C. L. 772.

24. Jameson v. Simonds Saw Co. [Cal.

App.] 84 P. 2?9.
Wltliim acts coiiferrlos Federal jnrisdictloi],

corporations are citizens of the states

which created them, and Act Aug. 13th, 1888,

25 Stat, at L. 433, 434, c. 866, providing
that a suit cannot be maintained in a circuit

court on a note which has been assigned
unless the suit might have been maintained
if the assignment had not been made, does

not apply to a case where a note for money
lent by one corporation to another is exe-

cuted to the treasurer of the lender and by
him indorsed to the lender. Blair v. Chicago,

201 U. S. 400, 50 Law. Ed. .

A railroad company incorporated by act of

congress is not a foreign corporation within

a statute relating to venue of actions against

foreign corporations. Texas & P. R. Co. v.

Weatherby [Tex. Civ. App.J 14 Tex. Ct. Rep.

809, 92 S. W. 58.

25. Corporation incorporated under act of

congress acquired property and franchises

of state corporations with express legisla-

tive consent. Texas & P. R. Co. v. Weather-
by [Tex. Civ. App.] 14 Tex. Ct. Rep. 809, 92
S. W. 58.

26. Designation of an agent upon whom
process may be served, as required by Laws
p. 824, o. 395, doe& not deprive a creditor of
the corporation of his right to a foreign at-
tachment against the corporation. Albright
V. United Clay Production Co. [Del.] 62 A. 726.

27. In re Matthews Consol. Slate Co., 144
P. 724.

28. See Bankruptcy Act July 1, 1898, c.

541, § 2, cl. 1 (30 St. 545). In re Matthews
Consol. Slate Co., 144 B'. 724; Burdick v. Dil-
lon [C. C. A.]., 144 F. 737.

29. See 5 C. L. 773.

30. Boca & L. R. Co. v. Sierra Valleys R.
Co. [Cal. App.] 84 P. 298. Beneficial associa-
tion. Scott V. Banker's Union [Kan.] 85 P.

Scott V. Banker's Union [Kan.] 85 P.

604.

31.

604.

32. Power to guaranty the stock of an-
other corporation is not implied from an ex-
press power to buy such stock. Greene v.
Middleborough Town & Lands Co. [Ky.] 89
S. W. 228. Where a corporation is authorized
to operate a cotton oil mill, it will have the
implied power to operate cotton gins as feed-
ers to the cotton oil mill. Comanche Cotton
OH Co. V. Browne [Tex.] 15 Tex. Ct. Rep. 641,
92 S. W. 450, rvg. [Tex. Civ. App.] 14 Tex. Ct.
Rep. 306, 90 S. W. 528.

33. Brewing company may lend money to
a party to establish a saloon in which the
beer manufactured by the company is to be
sold, and may take a mortgage to secure
such loan. Kraft v. West Side Brewery Co.,
219 111. 205, 76 N. E. 372. A corporation au-
thorized to build and operate a dry dock and
to build and repair vessels, held to have pow-
er to build a breakwater and bulkhead, in
order to carry into effect the powers express-
ly given. Newport News Shipbuilding & Dry
Dock Co. V. Jones [Va.] 54 S. E. 314.
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limit its owii powers by mere rules as to ho-W such powers are to be exefcised.'*

The validity of the acts of a corporation may sometimes depend upon the owner-

sliip of its stock.^'^ It has been held that a corporation cannot enter into copartner-

ship with another corporation/'* nor engage in professional business.^' There is

no such thing as the exercise of a de facto power by a de jure corporation.'**

Quo warranto cannot be employed to test a corporation's power to act in a

purely private affair.^'

Quasi public corporations.*"—The charter of a public service corporation is

the measure of its powers, and the enumeration of its powers implies the exclusion

of powers not enumerated.*^ A public service corporation not only may but must
exercise its powers,*^ biit it may adopt reasonable rules for the conduct of its busi-

ness.*'

(§7) B. Power to talce and hold p-operty.**—A corporation may purchase

the property and franchises of another corporation when so authorized by law.*'

A corporation may hold property in trust for a particular purpose or person.*'

(§7) C. Power to transfer or incumber property and franchises."—A cor-

poratioQ, unless restricted by statute, may sell its property without resort to a

court,** but a corporation which is doing a profitable business owes the public some

duty to continue the exercise of the functions conferred upon it,*" and a totally

insolvent corporation must wind up its affairs in the manner provided by law, and

cannot sell all of its property,^" but where a corporation is not insolvent, but is

34. A rule that all applications for em-
ployment must come through a certain

ofHcer will not prevent the corporation from
employing a person in violation of such rule.

International Harvester Co. v. Campbell [Tex.

Civ. App.] 96 S. W. 93.

35. In re New York Car VS'heel Works, 141

F. 430. Where all the stock of a corporation
was owned by one person and his fainily, the
corporation ihad power to purchase a horse
for such-person's daughter. American Fruit
Product Co. V. Ward. 99 N. Y. S. 717.

3G. Members of a combination of several

corporations engaged in passenger trafBo not
liable to contribution towards expense of de-
fending and paying Judgment against one
member for injuries to passenger sustained
on the line of such member. White Star
Line v. Star Line of Steamers [Mich.] 12 Det.
Leg. N. 586, 105 N. W. 135.

37. In Ohio, a corporation cannot engage
in professional business. Bev. St. 1903, §

3235. State v. Laylin [Ohio] ', N. B. 567, afg.

3 Ohio N. P. (N. S.) 185. Contracting to de-
fend physicians and surgeons against civil

prosecutions for malpractice, but without
agreeing to pay any judgment that may be
rendered in su:".i prosecutions, is not in-
surance business, but is professional busi-
ness within Rev St. 1903, prohibiting cor-
poration from engaging in professional busi-
ness. Id.

38. A de jure railroad corporation cannot
justify the exercise of the right of eminent
domain over a route not covered by its arti-
cles of incorporation, on the ground that it

is exercising a de facto power, or acting as
a de facto corporation, as regards the unau-
thorized route. Boca & L. R. Co. v. Sierra
Valleys R. Co. [Cal. App.] 84 P. 298.

S». As the right to act as trustee. State
V Higby Co. [Iowa] 106 N. W. 3S2.

'40. See 5 C. L. 773.

41. Quinby v. Consumers' Gaa Trust Co.,
140 F. 362.

43. Mandamus lies to compel a public
service company to supply the relator with
the service or commodity which the corpora-
tion has undertaken to supply. Quinby v.
Consumers' Gas Trust Co., 140 F. 362; Rob-
bins V. Bangor R. & Elec. Co., 100 Me. 496, 62
A. 136.

4S. Subject to tlie duty of serving the
public and the individuals composing the
same at reasonable rates and without dis-
crimination, a public service corporation may
adopt such reasonable rules and regulations
as it may deem expedient for the conduct of
its business. Public service of supplying
water. Robbins v. Bangor R. & Elec. Co., 100
Me. 496, 62 A. 136.

44. See 5 C. L. 774.
45. Comp. Laws 8572, 8573, authorizing

such a purchase, does not authorize the pur-
chase of the property and franchises of a
foreign corporation. Dieterle v. Ann Arbor
Paint & Enamel Co. [Mich.] 13 Det. Leg. N.
1, 107 N. W. 79.

46. The common law rule that a corpora-
tion could not hold property as trustee was
based on extremely technical reasons, and
since the statute of uses, St. 27 Hen. VIII, c.

10, corporations may hold as trustees, and
the general rule in this country is that a
corporation may hold either real or personal
property in trfist when the purpose of the
trust Is not fbreign to its authorized busi-
ness, especially where no relations of a per-
sonal character are involved. State v. Higby
Co. [Iowa] 106 N. W. 382.

47. See 5 C. L. 775.
48. A corporation organized under Code

1899, c. 55, may sell its real estate held In its
corporate name without resort to the pro-
ceedings provided for by chapter 57, section
nine, relating to sales by trustees of certain
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doing a losing business and is unable to eontipue withbut further loss, it may sell

out to another corporation and ceaise doing business." In West Virginia a cor-

poration may, upon a certain vote of its stockholders, transfer all of its property."
The franchises of a corporation are not assignable."^^

A public service corporation cannot make such a disposition of its property

as will deprive it of power to perform its obligations to the public."*

(§ 7) D Power to contract and incur- debts °°—An express power to contract

to the same extent as individuals must be construed in connection with the objects

and purposes of the corporation '*° A corporation cannot execute promissory notes

unless the power to do so is expressly granted or is necessary to carry its express

powers into effect,'*' and where a corporation has no power to execute such a note,

even a bona fide purchaser- for value is not protected,^^ but a joint maker may be

liable to the innocent holder, even though no recovery can be had against the cor-

poration.°' A trading corporation has implied power to purchase and indorse bills

and notes,'* but cannot indorse for accommodation "^ A corporation may contract

for the defense of its officers when charged with illegal conduct in the transaction

of its business.'^ A brewery company has implied power to loan money for the

erection of a building in which it is agreed that only beer made by such company

shall be sold.*' In an action on a contract with a corporation, it is not necessary

to allege the charter powers of the corporation so as to show the authority to make

the contract."*

kinds of corpora,tlons. Deepwater Council
No. 40, O. U. A. M. of Mt. Carbon v. Renick
[W. Va.] 53 S. E. 552.

40, 50. Raymond v. Security Trust & Life
Ins. Co., 97 N. Y. S. 557.

61. A contract to this effect, made in good
faith and for the best interests of the credi-

tors and stockholders, is valid and binding.
Raymond v. Security Trust & Life Ins. Co.,

97 N. Y. S. 557.

62. Under the West Virginia statutes, as
amended and'reenacted by Acts 1901, p. 93, c.

35, a corporation may, on the affirmative vote
in person or by proxy of the holders of at;

least sixty per centum of the outstanding
stock, sell, transfer or assign all of its prop-
erty in good faith, and may accept in pay-
ment therefor the stock, bonds, or other se-

curities of any Joint stock company. Germer
V. Triple-State Natural Gas & Oil Co. [W.
•Va.] 54 S. E. 509. .This statute applies alike

to all corporations which are subject to the
provisions of Code 1S99, cc. 52, 53, 54, whether
incorporated prior or subsequently to such
statute. Id.

53. See Rev. St. Me., c. 47, § 56. Lothrop
Pub. Co. v. Lothrop, Lee & Shepard Co.

[Mass.] 77 N. B. 841.

54. A natural gas company had no power
to dispose of all its property even to the
city for the supply of which it was organ-
ized. Quinby v. Consumers' Gas Trust Co.,

140 F. 362. But see City of Indianapolis v.

Consumers' Gas Trust Co. [C. C. A.] 144 F.

640, where It was held that the rule stated

in the text does not apply where the transfer

is to the public for the service of which the
corporation's franchises were granted. Leg-
islation which authorizes a municipal corpor-
ation' to purchase the property of a public

service corporation also authorizes the latter

to sell such property to the former. Connor
V. Marshfleia [Wis.] 107 N. W. 639.

55. See 5 C. L. 776.
56. A corporation incorporated to deal in

lands and to purchase, survey, plat and lo-
cate town sites, had no authority to guaran-
ty the stock of another corporation, though
it was expressly authorized to buy such
stock and to contract and to acquire and
transfer property "possessing the same pow-
ers in such respects as private individuals."
Greene v. Middlesborough Town & Lands Co.
[Ky.] 89 S. W. 228.

57. Betteflelal association could not exe-
cute promissory notes. Scott v. Banker's
Union [Kan.] 85 P. 604.

58. 59. Scott V. Banker's Union [Kan.] 85
P. 604.

60. Jamieson v. Heim [Wash.] 86 P. 165.
A corporation may indorse for discount a
note given it in payment of a debt. Lloyd
& Co. V. Matthews, 119 111. App. 546.

61. Brill Co. V. Norton, etc., R. Co., 189
Mass. 431, 75 N. E. 1090. But where one
corporation owns all the stock of another
corporation, an indorsement by the former of
the notes of the latter is a guaranty upon a
sufficient consideration, and not a mere ac-
commodation indorsement. In re New York
Car Wheel Works, 141 F. 430. Accommoda-
tion notes are invalid as against creditors
and dissenting stockholders. Perkins v.
Times Realty Co. [N. J. Eq.] 61 A. 167. See
15 Yale L. J. 98.

62. Officers charged with sending through
the mails fraudulent statements as to the
value of the corporation's properties, and
company employed experts .to examine the
property and testify as to its value. Lincoln
Mountain Gold Min. Co. v. Williams [Colo.]
85 P. 844. Such an agreement did not tend
to pervert or obstruct justice (Id.), nor Tvas

it within the statute of frauds as being a
promise to answer for the dtbt of another
(Id.).
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The auQiority to issue bonds depends upon statutory or charter provisions.^'

Mode of execution of contracts.'^'^—Where an instrument is not under the se^al

of the corporation, the authority of the officer who executed it must be proved/''

but the mere fact that the record of the board of directors does not show the au-

thority to fix the seal of the corporation to its contract is not conclusive of want of

authority to fix the seal/^ nor will the fact that the seal of a corporation to a

corporate bond is not opposite the president's signature, but is on some other part

of the paper, prevent the bond from being a sealed instrum.ent/° and where a cor-

poration contract is under its seal, the burden of showing that the contract was un-

authorized is upon the party assertiag such want of authority. '''' Where the dis-

tinction between sealed and unsealed instruments executed by private individuals

has been abolished, a corporate mortgage or deed of trust may be valid in equity,

though not executed under the corporate seal.^^

(§7) E. Power to take and hold stoch.'''—In some states it is held that, in

the absence of statutory prohibition, a corporation may purchase its own stock.''''

In the absence of any statutory or charter prohibition, a corporation may agree to

repurchase its own stock from a subscriber,^* especially where the very business of

the corporation contemplates a repurchase, as m the case of building and loan asso-

ciations, while in others such a purcha,se is held to be a fraud upon its creditors,^°

or an unwarranted reduction of the capital stock. ''" The inability of a corporation

63. Kraft v. West Side Brewery Co., 121

111. App. 371.

64. San Antonio Mach. & Supply Co., v.

Josey [Tex. Civ. App.] 15 Tex, Ct. Rep. 176,

91 S. W. 598.
65. Bond Issue In violation of Const. §

234, and Code 1896, § 1270, providing that no
corporation shall issue bonds except for mon-
ey, labor done, or property received, enjoin-

ed. American Ice & Industries Co. v. Crane,
142 Ala, 620, 39 So. 233. Where a resolution

for a bond issue, in violation of these provi-
sions, was adopted, an injunction was grant-
ed, though the defendants answered that no
immediate issue was contemplated. Id-

ee. See 5 C. L,. 776.

67. Assignment of claim. Allen '^ Als*on
[Ala.] 41 So. 159.

68. A general custom of business, or the
authority of the board not entered of record,

would be sufficient to authorize the secretary

of the corporation to affix Its seal to its con-
tract. .

McKee v. Cunningham [Cal. App.] 84

P. 260.
69. United States v. Mercantile Trust Co.,

213 Pa. 411, 62 A. 1062.

70. Assignment of claim under corporate
seal. McKee v. Cunningham [Cal. App.] 84

P. 260. Where a deed of a corporation is

regular on its face, it will be presumed that
the officers who executed it had authority to
do so and to affix the corporate seal thereto.
Deepwater Council No. 40, O. U. A. M. of Mt.
Carbon v. Renick [W. Va.] 53 S. E. 552. A
written contract under the corporate seal of
a corporation is prima facie its contract.
Emerson v Pacific Coast & Norway Packing
Co. [Minn.] 104 N. W. 673. Whether or not
corporation ever entered into contract held
for the jury, in view of conflicting evidence
as to whether its execution was without pre-
vious authority of the board of directors, and
evidence of ratification. Id.

71. In Arkansas, though business corpora-

tions are authorized toi have a common seal,
there is no provision requiring them to use a
seal, and hence, the distinction between seal-
ed and unsealed instruments having been
abolished-, a mortgage or trust deed executed
by such a corporation will be sustained in
equity, though not under seal. Fourth Nat.
Bank v. Camden Lumber Co., 142 F. 257.

72. See 5 C. L. 777.
73. May hold its own stock In trust, es-

pecially where its articles expressly author-
ize it to do so. State v. Higby Co [Iowa]
106 N. W. 382. In New, York a corporation is
not absolutely forbidden to hold or purchase
its own stock. Heydecker's Gen. taws p.
2906. c. 36, § 23, forbidding the payment of
dividends except from surplus profits and
prohibiting the division, withdrawal, or re-
duction of capital stock except as provided
by law, or the payment of any part of the
stock to tlie stockholders, does not broadly
prohibit a corporation from purchasing its
own stocks. In re Castle Braid, 145 F. 224.
A claim liled against a bankrupt corporation
t-jr balances due to stockholders for the
purchase of their stock by the corporation is
prima facie valid, where it appears that the
stock was taken by the corporation in good
faith in order to terminate certain disputes
bftween the stockholders, and there is noth-
ing to show bad faith or that the corpora-
tion was insolvent when the purchase was
made. Id.

74. Rogers v. Ogden Bldg. & Sav. Ass'n
[Utah] 83 P. 754. And when the time ar-
rives for the repurchase, as in case of ma-
turity of building and loan stock, the stock-
holder ceases to be such and becomes a credi-
tor Id.

75. Hall V. Alabama T. & Imp. Co., 143 Ala,
464, 39 So. 285. The creditors may maintain
a bill in chancery to recover the mcney or
assets paid for such stock as being property
fraudulently transferred. Id.
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to purchase its own stock will not prevent it from making a conditional sale of

such stock, whereby it agi-ees to talce the stock back if the purchaser is not satisfied;'^

When authorized by charter or statute, a corporation may purchase and hold

the stock of another corporation^® A corporation will not be allowed to use this

priTilege for the formation of a trust to prevent competition,'" but the negotiable ob-

ligations of such a corporation given for the purchase of the stock of another -cor-

poration are valid in the hands of a bona fide holder for value without notice, even

though the object of the corporation in purchasing the stock was to form a trust.*"

§ 8. Effect of ultra vires and illegal transactions.^^—Ultra vires and illegali-

ty are totally different,*^ ultra vires contracts being only those which are beyond

the power of the corporation,*^ but it is not uncommon for illegal contracts to be

designated as ultra vires.** Failure to comply with acts required to be done before

the performance of other acts does not render the latter ultra vires, where the

statute requiring the former is merely directory.*^

Ultra vires contracts are not necessarily unenforceable,*" but the doctrine that

where an ultra vires contract has been fully or partially performed by one of the

parties equity will decree a proper accounting, cannot be extended so as to justify

the granting of any relief based upon the validity of the contract, the doctrine be-

ing based upon a disafKrmance of the contract and a quantum meruit.*' The right

of a corporation to exercise a certain power may be attacked collaterally,** but a

party who is not affected by contracts made or entered into by a corporation cannot

assert that such contract is ultra vires,*' nor is an executed contract or conveyance

to which a corporation is a party open to collateral attack by a stranger on the

76. Maryland Trust Company v. National
Mechanics' Bank, 102 Md. 608, 63 A. 70. The
purchase by a trust company of its own
shares, though merely for a temporary pur-
pose, was in "violation of Code Pub. Gen.
Laws, art. 23, §§ 82-87, providing the method
by which the capital of a corporation may be
reduced, and hence a trust company which
was subject to the provisions of Acts 1892,

p. 156, c. 190, § 851, making the stockholders
In trust companies liable to creditors for
double the par value of their stock, could
not purchase its own stock, such purchase
being in effect a reduction of the capital
stock and thus a reduction of the assets lia-

ble to creditors. Id.

77. Ophir Consol. Mines Co. v. Brynteson
[C. C. A.] 143 F. 829.

78. The purchase of the stock of one cor-
poration by another corporation which was
authorized to make such purchase, but
"w'hich was bankrupt at the time, held valid,

and the notes given by the bankrupt cor-
poration for such stock also held valid. In
re New York Car Wheel Works, 141 F. 430.

See Bankruptcy, 7 C. L. 387.

79. National Salt Co. v. Ingraham [C. C.

A.] 143 F. 805.

80. Mere knowledge that the obligations
were given for stock of another corporation
was not notice of the unlawful purpose to

form a trust. National Salt Co. v. Ingra-
ham [C. C. A.] 143 F. 805. The holder of
such obligations was not precluded from as-
serting his remedy against the maker cor-
poration by a decree in a suit by such cor-
poration against the selling stockholder.s and
their corporation, the trustee in the trust
agreement and the holders of the obligations

given for the stock annulling the trust. Id.

SI. See 5 C. L. 778.
82. Maryland Trust Co. v. National Me-

chanics' Bank, 102 Md. 608, 63 A. 70.

83. Maryland Trust Co. v. National Me
chanics' Bank, 102 Md. 608, 63 A. 70. A bond
issue considered and held not ultra vires.
Redwood v. Rogers [Va.] 53 S. B. 6.

84. A contract between corporations held
to be ultra vires as being in restraint of.

trade or as creating a monopoly. See Sher-
man Act. White Star Line v. Star Line of
Steamers [Mich.] 12 Det. Leg. N. 586, 105 N.
W. 135.

85. Requirement of West "Virginia statute
that ho stock shall be ""sold by a corporation
at less than par until notice of the intention
to present a resolution authorizing such sain
has been published for t"wo weeks, etc. Mc-
Dowell V. Lindsay, 213 Pa. 591, 63 A. 130.

86. Maryland Trust Co. v. National Me-
chanics' Bank, 102 Md. 608, 63 A. 70. See
post this section, Estoppel to Assert "Ultra
"Vires.

87. Performance by one member of an
unlawful combination between corporations
engaged in passenger traffic, held not to en-
title such member to enforce the combination
agreement so as to compel contribution from
the other members to the payment of the
expenses and judgment in a suit by a pas-
senger against such member for injuries.
White Star Line v. Star Line of Steamers
[Mich.] 12 Det. Leg. N. 586, 105 N. W. 135.

88. Boca & L. R. Co. v. Sierra "Valleys "R.

Co. [Cal. App.] 84 P. 298.

89. Transfers and leases between street

railroad companies could not be attacked by
the city in which the railroads lay, in pro-
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ground that its making or acceptance on the part of the corporation was ultra

vires.
^''

Where a corporation seeks to avoid as ultra vires a contract made by its authoriz-

ed agent, the burden is upon it to show that the contract is ultra vires.
°^

Estoppel to assert ultra vires.^^—A corporation engaged in purely private busi-

ness may "be estopped to deny that its contracts are ultra vires/'" even though it

is engaged in performing some service for the public, where the performance of

the contract does not affect the corporation's duty to the public;"* but a public

service corporation cannot be estopped to repudiate a contract the performance of

which involves the violation of a statute or a declared rule of public policy;"^ nor

ini any case can the doctrine of estoppel be invoked to validate acts positively for-

bidden by statute f^ nor will the corporation be estopped where the other party can

ascertain that the contract is ultra vires by an examination of the corporation's

charter, though it received valuable consideration therefor,"^ but the consideration

received, if of any value, must be returned,** Stockholders may also be estopped

to assert that the acts of their corporations are ultra vires.*"

A party who has contracted with a corporation cannot dispute its power to

contract,^ and parties who have acted upon and received the benefit of ultra vires

ceedings by receivers in whom. all the fran-
chises and property of the companies had
become vested, and to "which proceedings all

the companies were parties. Blair v. Chi-
cag-o, 201 U. S: 400, 50 Law. Ed. .

90. Pern Plow & Imp. Co. v. Harker [C.

C. A.] 144 P. 673.

01. Walnut Ridg-e Mercantile Co. v. Cohn
[Ark.] 96 S. W. 413.

92. See 5 C. L. 780.

9.3. Quinby v. Consumers' Gas Trust Co.
140 P. 362. Corporation estopped by receipt
of benefits under contract to repudiate the
contract to the injury of the other party.
New York Bank Note Co. v. Kidder Press
Mfg. iCo. [Mass.] 78 N. E. 463; Presbyterian
Board of Relief for Disabled Ministers, etc.

V. Gilbee, 212 Pa. 310, 61 A. 925. Railroad
company cannot repudiate bonds when It

has received the proceeds of their sale, but
this is true only to the extent to which it

actually received such proceeds. Shellen-
berger v. Altoona & P. Connecting R. Co., 212
Pa. 413, 61 A. 1000. Where a corporation
lent its credit to a manufacturer by becom-
ing: the latter's guarantor, in order to en-
able the latter to procure materials to be
manufactured for the corporation, such cor-
poration was estopped, after receiving the
benefit of the guaranty, from repudiating
the same as ultra vires. Whitehead v. Amer-
ican Ijamp & Brass Co. [N. J. Eq.] 62 A. 554.
Where an officer in charge of a branch busi-
ness executes a note in the name of the
corporation, and the latter receives the bene-
fit of the proceeds thereof in its branch busi-
ness, it will be bound, regardless of whether
it had charter power to carry on the branch
business. Dreehen v. First Nat. Bank [Tex.
Civ. App.] 15 Tex. Ct. Rep. 917, 93 S. W.
510. The corporation is estopped to plead
ultra vires against accommodation notes giv-
en with the consent of all the stockholders.
Perkins v. Times Realty Co. [N. J. Eq.] 61

A. 167.
94. Quinby v. Consumers' Gas Trust Co.,

140 P. 352.

95. Natural gas company not estopped to
repudiate a contract to sell all its property.
Quinby v. Consumers' Gas Trust Co., 140 P.
362. See, also, City of Indianapolis v. Con-
sumers' Gas & Trust Co. [C. C. A.] 144 F'.

640. Upon the winding up of such a corpora-
tion, the stockholders may avail themselves
of the corporation's right to repudiate a
sale of its property. Id.

9«. Agreement by benefit association to
pay agent for other services than those of
procuring members of subordinate bodies.
See Code, tit. 9, c. 9, § 1833. First Nat. Bank
V. Church Federation [Iowa] 105 N. W. 578.
Sale of property by religious corporation
without complying with Laws 1895, p. 277.
0. 723, § 11, as amended by Laws 1896, p. 277,
c. 336, and Laws 1901, p. 527, c. 222. Associ-
ate Presbyterian Congregation of Hebron v.
Hanna, 98 N. Y. S. 1082.

97. Guaranty of stock of another corpora-
tion, for which the guarantor received stock
in such other corporation, did not estop the
guarantor from repudiating the guaranty as
against a holder of the guaranteed stock.
Greene v. Middlesborough Town & Lands Co.
[Ky.] 89 S. W. 228.

98. Stock of one corporation issued to an-
other corporation in consideration of the
guaranty of the stock of the former by the
latter, held without value. Greene v. Mid-
dleborough Town & Lands Co. [Ky.] 89 S. W.
228.

09. Where the objection to the acts of a
corporation is that they are ultra vires, with-
out being either mala prohibita or mala in
se, a stockholder cannot maintain an action
in his own behalf based on such objection,
where he himself, with knowledge of the
character of the acts, has acquired and
accepted pecuniary benefits thereunder.
Wormser v. Metropolitan St. R. Co. [N. Y.]
76 N. E. 1036. Stockholder was not allowed
to attack a transfer of corporate assets to
another corporation and a resulting consoli-
dation after ten years had elapsed, the stock-
holder having known of the transfer for
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acts of a corporation are estopped to assert the invalidity of snch acts." Where a

corporation acquires realty from a trustee, the cestui que trust will be estopped to

assert that the acquisition is ultra vires the corporation.^

§ 9. Torts, penalties, and crimes.*—The liability of a corporation for the

torts of its agents or servants may rest not only upon the relationship between the

corporation and its agent or servant/ but also upon the relation between the cor-

poration and the person injured," and its liability, whether arising out of one of

these relations or both, is not confined to negligent injuries but extends also to those

involving malice, such as slander or libel.' Officers of corporations are not liable

for its torts merely because they are such officers,^ nor are stockholders liable as

such for the torts of the corporation." Charitable" and public^^ corporations are

not ordinarily liable for the torts of their officers.

A corporation is liable to indictment and prosecution,^" and may be fined for

contempt,'* but a statute imposing any other criminal penalty upon the corpora-

tion than a fine for the violation of a criminal statute will be inoperative because

unenforceable.'* Where a corporation appears to an indictment, it thereby waives

service of process.'^ Stockholders are not criminally liable for the acts of their

corporation from the mere fact that they are stockholders.'* The indictment must

two years before suit, and the rights of third
parties having intervened. Cole v. Birming-
ham Union R. Co., 143 Ala. 427, 39 So. 403.

1. White River, etc., R. Co. v. Star Ranch
& Land Co. [Ark.] 91 S. W. 14.

2. Railroad company estopped to assert
the illegality of a license imposed by a city
where the company had agreed to pay sucli
licenses as a condition to the right to con-
struct its road in the city, and had acted
upon the consent of the city as thus condi-
tioned. Jersey City v. North Jersey St. R.
Co., 72 N. J. Law, 383, 61 A. 95. Purchaser of
good will and list of policies of insurance
company estopped to assert ultra vires on
part of the selling company. Bowers v.

Ocean Accident & Guarantee Corp., 110 App.
Div. 691, 97 N. Y. S. 4S5.

3. State Security Banlc v. Hoskins [Iowa]
106 N. W. 764.

4. See 5 C. L. 782.

5. 6. Sawyer v. Norfolk & S. R. Co. [N. C]
54 S. B. 793.

7. "Wliere a party applying, of his own ac-
cord, to a railroad superintendent for work,
was slandered by such superintendent, the
company was not liable, there being neither
any such relation between the applicant and
the company as required the latter to pro-
tect him from the slander .nor any such con-
nection between the act of the superintendent
and his duties to the company as would
bring the case within either one of the rules
mentioned in the text. Sawyer v. Norfolk &
S. R. Co. [N. C] 54 S. E. 793. Corporation
operating a factory held liable for a publica-
tion to the effect that a factory girl was dis-
charged, not for violation of the rules, but
for matters which the manager preferred not
to disclose, but such that she could not be
retained in the factory. Pattison v. Gulf Bag
Co. [La.] 41 So. 224.

8. President of corporation not necessarily
liable for libel published in paper owned by
the corporation. Folwell v. Miller [C. C. A.]
145 F. 495. Even where the president of the
corporation is the editor in chief of the cor-

poration's paper in which the libel is pub-
.lished, he is .not liable in the "absence of per-
sonal participation in the publication. Id.

Where the president of a corporation, who
was also the chief stockholder, was sued for a

Mbel published in a paper owned by the cor-
poration, of which paper he was also editor
in chief, an answer setting up as partial de-
fense the truth of the publication did not
render the defendant liable, there having
been no cause of action against the defend-
ant at the time the action was commenced.
Id.

9. Libel. Folwell v. Miller [C. C. A.] 145
F. 495.

10. See Asylums and Hospitals, 7 C. L.
297; Colleges and Academies, 7 C. L. 657, and
like topics. Liability of charitable corpora-
tions for wrongful acts of officers and agents.
Woman's Christian Nat. Library Ass'n v.

Fordyce, 73 Ark. 625, 86 S. W. 417.
11. See Municipal Corporations, 6 C. L.

714; States, 6 C. L. 1515, and like topics.
12. Failure of railroad company to keep

pure drinking water in passenger cars, as
required by Pen. Code 1895, § 522. Southern
R. Co. v. State [Ga.] 54 S. E. 160. This stat-
ute is not unconstitutional. Id.

13. Violation of injunction. Franklin
Union, No. 4, v. People, 220 111. 355, 7'7 N. E.
176. In contempt proceedings against a cor-
poration and its agents, the agents may be

j

discharged upon their return and the corpo-
ration found guilty, without any specification
as to the time and place where and the per-
son or persons) agent or agents, by M'honi
the corporation violated the order the viola-
tion of which constituted the contempt,
State V. Cape Fear Lumber Co., 72 S. C. 322,

51 S. E. 873.

14. Corporation cannot be imprisoned.
Southern R. Co. v. State [Ga.] 54 S. E. 160. A
corporation cannot be guilty of a felony.

State V. Delmar Jockey Club [Mo.] 92 S. W.
.

185.

15. Appearance by demurrer to indict-

ment. Southern R. Co. v. State [Ga.] 54 S.

B. 160.
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aver tliat accused is a coTporation/'' and the defendant's corporate existence must
be proved/^ but the articles of incorporation need not be introduced in evidence/'

for the de facto existence of the corporation may be proved by evidence tending

to show that it acted and was accepted as a corporation under the name alleged

in the indictment.^" A corporation may be compelled to produce its books as evi-

dence against itself/' and an officer of a corporation cannot escape liability for a

contempt in refusing to comply with an order of court to produce papers, to be

used in a criminal proceeding against the corporation, on the ground that, though
he had possession of them, his possession was that of the corporation and not his

own,^^ nor on the ground that such production would be an unreasonable search

or seizure within the fourth amendment of the Federal constitution/^ but a cor-

poration is nevertheless entitled to the protection of this amendment against un-

reasonable search, though what may be unreasonable in the case of an individual

may not be such as to a corporation.^* An officer of a corporation cannot refuse to

testify or to produce papers in a criminal proceeding against his corporation, on
the ground that such testimony or papers wiU incriminate the corporation.^"

§ 10. Actions hy and against cor^oraiions.^"-^—Federal courts have jurisdic-

tion of actions between a corporation and citizens of another state than that in

which the corporation was organized,^'' and of a suit to which a Federal corpora-

tion is a party.^' Demand by nonresident stockholders that the corporation sue

in the Federal court of the state of which the corporation and the defendant were

citizens does not authorize a suit by the stockholders in the Federal court.^*

A foreign corporation may maintain a suit^° and may be sued in domestic

courts.^' The fact that the internal management of a foreign corporation may
be indirectly affected will not prevent the court from taking jurisdiction.'^

In California a corporation cannot maintain an action concerning its property

unless it has filed a copy of its articles with the clerk of the county where such

property is situated, but this requirement does not apply to the county where the

original articles are filed.'*

16. Liability for penalty Imposed by El-
klns Act Y.eX). 19, 1903, 32 St. 847, c. 708.

United States v. Wood, 145 F. 405.

17, 18, 19. Standard Oil Co. v. Com. [Ky.]
91 S. W. 1128.

20. Existence of a corporation indicted for
transporting- and retailing oil by means of a
wag-on without a license proved by receipt
given for payment for oil reciting that the
defendant was "incorporated." Standard Oil
Co. V. Com. [Ky.] 91 S. W. 1128. See ante
§ 3, Proof of Incorporation.

21. Under Rev. St. 1899, § 737, a corpo-
ration, in a prosecution against it for the
violation of the state anti-trust laws, may be
compelled to produce its stock books. See
Kev. St. 1899, §§ 8965, 8966, relating to trusts.
State V. Standard Oil Co., 194 Mo. 124, 91 S.
W. 1062.

22. Proceedings under anti-trust law.
Nelson v. U. S., 201 U. S. 92, 50 Law. Ed. .

23. Hale v. Henkel, 201 U. S. 43, 50 Law.
Ed. .

24. An order for the production of certain
papers of a corporation in proceedings
against It under the Federal anti-trust law
held, by reason of its scope, to call for an
unreasonable search or seizure. Hale v.

Henkel, 201 U. S. 43, 50 Law. Ed. .

25. Proceedings against corporation for

violation of Federal q.nti-trust law. Hale v.
Henkel, 201 U. S. 43, 50 Law. Ed. .

26. See 5 C. L. 782.
27. A transfer Of partnership property to

a corporation in exchange for stock held not
a sham transfer merely to give the Federal
courts jurisdiction of a controversy concern-
ing such property. Slaughter v. Mallet Land
& Cattle Co. [C. C. A.] 141 F. 282.

28. Upon an application for the removal
of a cau.'Be to a Federal court, such court will
take judicial notice that the defendant is a
Federal corporation, though the plaintiff
merely describes it by name and nothing
more. HefEelflnger v. Choctaw, etc., R. Co.,
140 F. 75.

29. Kemmerer v. Haggerty, 139 P. 693.
See 4 Mich. L. R. 395.

30. Westminster Nat. Bank V. New Eng-
land Electrical Co. [N. H.] 62 A. 971.

31. A corporation cannot escape liability
upon its contract on the ground that It la
a foreign corporation where the court had
obtained jurisdiction. Westminster Nat.
Bank v. New England Electrical Co. [N. H.]
62 A. 971. Ses Foreign Corporations, 5 C. L.
1470.

33. The courts of one state may entertain
a suit to compel a corporation chartered by
another state to transfer upon Its booka
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A corporation may be sued, acctnrdiiig to various statutory proYisions, in tlie

county where its priEcipal ofiSce is located/* or where the cause of action or some
part thereof arose/' or where the corporation has an agency/' and, within the

statates relating to Tenue, a corporation may be situated in one county, have its

principal place of business in another, and its officers reside in stiU another."

The use of the word "may" in statutes providing in what counties actions against

corporations "may" be. brought is mandatory.^* Where an action is properly

brought in a certain county against an individual dBfendant, a corporation jointly

liable with such defaidant may be joined as a codefaidant, regaidleBS of the rules

as to venue in actions against a corporation as sole defendant.™ A railroad com-

pany incorporated by act of Gsngrsm is not a foreign dirporation within state

statutes relating to the Tenue oJ actions against foreign corporations.*" The pe-

tition in an action against a corporation need not allege the facts showing" that the

venue of tiie action is eorreetiy laid,*^ and if the drfesdaat reli^ ttpwaa its- privilege

to be sued in another jcounty it must plead the facts necessary to show such privi-

l^e,*^ and Ute btErden of -pravTagUbe facts so alkged is tipon the def-endEfnt.*^

A corporation cannflt be controlled in its actioiBs by a suit a^iast the indi-

viduals in control of it,^* but it is reached aaid brought into court by service on its

shares of its stock to a pnrchaaer thereof.
Westminster Nat. Bank. t. New England
Eleotrteal Co. UN. IE] St A. 871.

33. Civ. Cofle § 2&9. SanlHegoGas Co. v.

Frame fCal.] &2 P. 1«49.

34. TVhere the staLtilte -provides that ths
action may be brought in the county where
the corpoTatian ha:d its principal office, the
use of the word "principal" precludes the pos-
sihility of there being more than one office,

the location of which may be considered in

laying the venue. Klrby's Dig. § 6067.

Spratley v. Louisiana & A. K. Co. IArk.1 95

S. W. 776. The fact that an agent is tem-
porarily employed in transacting the busi-

ness of a domestiij corporation In a county
other than the one in which the corporation
has its principal place of business does not,
under Code Civ. Prac. § 55, subject the cor-
poration to the jurisdiction of the courts of

such county. Security Mut. Life Ins. Co. v.

Kess [Neb.] 106 N. W. 1037. The residence of

a person who is employed as the agent of a

domestic corporation is personal, and is im-
material in an inquiry as to whether such a
corporation is situated In a certain county
within this section. Id.

35. Rev. St. 1895, art. 1194, § 23. Under
this rule, a contract made with the traveling

buyer or solicitor of a corporation may be
sued on in the county where it Is made,
though the corporation resides in another
county where the contract is to be performed.
Mangum v. Lane City Rice Mill Co. [Tex. Civ.

App.] 15 Tex. Ct. Rep. 739, 95 S. "W. 605. Ac-
tion against foreign corporation for deceit.

Western Cottage Piano & Organ Co. v. Griffln

[Tex. Civ. App.3 14 -Tex. Ct. Rep. 332, 90 S.

W. 884.

36. Rev. St. 1895, art. 1194, | 23. Under
this rule, a corporation cannot be said to

have an agency in a county because Its buy-
ing agent or solicitor is usually in such

county for a certain time every year but has

no permanent office there. Mangum v. Lane
City Jlice Mill. Co. tTp- Civ. App.] 15 Tex.

Ct. Rep. 7.39, 95 S. W. 60S."

7 Curr. Law—^56.

37. HisnEe Tichere xubh a ecriditlon exists,
the EorpurattoTi may, under Kirby's Dig. |

6067, be sued In any one of suc^i counties.
Spratley -v. Xoulsiana & A. R. Co. [Ark.] 95
-S. W. 776.

38. Spratley v. Tiouislana & A. R. Co.

I

[Ark;] 95 S. W. 77«.
39. Notwithstanding Rev. St. 1899, § 3509,

providing that -actions against a corporation
may be brought in the county in which It

is situated or has its principal place of
basin-ess. See |^ 3505, 3510, 3480. 'Harrison
V. Carbon Timber Co. [Wyo.] 83 P. 215.

40. The court will take judicial notice
that a railroad ^company was incorporated
under act of congress. Texas & P. R. Co.
V. Weatherby [Tex. Civ. App.] 14 Tex. Ct. Rep
809, 92 S. "W. 58. See' ante § 6, Citizenship
and Residence or Domicile of Corporation.
Where a corporation organized under an act
of congress acquires the property and fran-
chises of a domestic corporation with ex-
-press legislative consent! the consolidated
corporation might be considered as incor-
porated under the state law as well as un-
der the Federal. Id.

41. That cause Of action arose in county
where suit is brought, thus conferring juris-
diction under Rev. St. 1S95, art. '1194. § 23.
Mangum v. Lane City Rice Mill. Go. [Tex.
Civ. App.] 15'Tex.Ct. Rep. 739, 95 S. 'W. 605.

43. A plea of privilege must negative all
supposable facts which, ff alleged on the op-
posite side, would defeat the plea, but it need
not negative -matters which are negatived by
the petition. Mangum "v. Lane City Rice
Mill. Co. [Tex. Civ. App.-] J.5 Tex. Ct. P.ep. 739,
95 S. W. 605.

43. Mangum v. Lane City Rice Mill. Co.
[Tex. Civ. App.] 15 Tex. Ct. Rep. 739, 95 S.
W. 605.

44. Suit against individual to restrain
violation of contract with corporation, de-
fendant being in control of the corporation,
but it not appearing he owned all the stock

I

or even the majority thereof. Aberthaw
r Const. Co. v. Ransome [Mass.] 78 N. E. 485.
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oflReers or agents, as designated by statute.^^ Service on an officer may be valid

even though the officer is not such at the time of the service.*'' Service may be

made on domestic corporations by publication.*' A corporation cannot be reached

by process from a foreign state so long as it confines the exercise of its. powers to

the state of its creation/* but it may be subjected to liability to suit and service

of process as a condition of 'its right tO do business in a state other than that of its

creation.*^ AVhen the service is by leaving a copy with the person' in charge of the

defendant's office, the return must show that the service was at such office.^" A
misnomer in the return of service on a corporation is not fatal where it is evident

that the defendant corporation is referred to.^^ A defective return is waived by a

general appearahce,'*^ but a corporation does not waive lack of service by appearing

to the merits, where it previously objects to the court's jurisdiction and maintains

such objection in all of its pleadings' thereafter filed.^^

A complaint by a corporation must be verified by an officer of the corporation."

45. Ill Kentucky: Under Civ. Code Prao.
§ 51, subd. 3, service may be made on the
defendant's chief offlcer or agent that may
be fo^und in the county, but under subdivi-
sion 4, where the defendant is a common car-
rier, the service must be on a chief officer or
ag-ent who resided in the county in which
the suit is brought, and in neither case is a
service sufficient when made on the chief
offlcer or agent who is neither found nor re-
sides in the county in which the action is

brought. Cincinnati, etc.. Packet Co. v. Thomas
Malone & Co. [Ky.] 92 S. W. 306. Under
Rev. St. 1906, § 571, providing for service on
an agent at the corporation's place of busi-
ness, the agent need not be at such place of
business at all times but is required to be
there at all reasonable times and hours. Pa-
ducah Cooperage Co. v. Com. [Ky.] 93 S. W.
12. This statute was not intended to super-
sede Civ. Code Prac. § 51, designating the
officers of the corporation upon whom pro-
cess may be served, but to provide an ad-
ditional method of service. Id.

In Mlclilenn: Under Comp. Lawll897, § 10,-

468, service may be made upon a domestic cor-
poration by service on its agent, whether such
agent is in charge of the corporation or not,
notwithstanding Pub. Acts 1903, p. 378, No.
232, § 30, and Pub. Acts 1885, p. 343, No. 232.
Moinet v. Burnham Stoepel & Co. [Mich.] 13
Det. Leg. N. 38, 108 N. W. 1126.

In MLssoiiri: In the absence of the presi-
dent or other chief offlcer, service may be
made by leaving a copy of the w^rit at the
company's chief offlce with anyone in charge
thereof. Rev. St. 1899, % 995. Under this
statute, which also provides that where
pioper service cannot be obtained in the
county in which the suit Is brought the sum-
mons may be directed to another county
where the president or chief offlcer may re-
side or where the corporation has an office,
service in the county in which the suit is
brought on the agent in charge of the com-
pany's office in another county is insuffi-
cient. Bente v. Remington Typewriter Co
116 Mo. App. 77, 91 S. W. 397.

In New Jersey! P. L. 1896, p. 291, § 43,
does not require service upon a domestic cor-
poration to be made at its registered offlce,

and service on its registered agent is suffi-

cient, though not made at the corporation's
registered offlce, the corporation having re-

moved therefrom. Philadelphia & C. Ferry
Co. v. Intercity Link R. Co. [N. J. Law] 62
A. 184.
In Wyoming: Under Rev. St. 1899, § 3516,

providing that service may be made on a
corporation by service on its president or
other chief officer, if he be found in the
"county" or if the chief offlcer be not found
in the county, then upon certain other of-

ficers, and if none of them can be found, then
by leaving a copy at the office or usual place
of business of the corporation, the county
referred to is the county in which the cor-
poration has its offlce or principal place of

business, and not the county in which it may
b; sued as a Joint defendant, and the sum-
mons in the latter case must be issued to

and be served in the county where its office

(;r principal place of business is, unless
service be made upon the agent appointed
for that purpose as provided by Sess. Laws
1903, p. 62, c. 53. Harrison v. Carbpn Lumber
Co. [Wyo.] 83 P. 215.

46. Where offlcer of foreign corporation
acted as such after he had resigned, and the
stockholders knew or were charged with
knowledge of such acts. Wm. Cameron &
Co. V. Jones [Tex. Civ. App.] 90 S. "W. 1129.

47. Such service is authorized by Rev. St.

1892, § 1024, where there are no officers of

the corporation, or they are absent from the
state for six months prior to the issue of

the writ, or are unknown, is valid and con-
stitutes due process of law. Clearwater Mer-
cantile Co. v. Roberts-Johnson-Rand Shoe
Co. [Fla.] 40 So. 436.

48. Jameson v. Simonds Saw Co. [Cal.

App.] 84 P. 289.

40. Code Civ. Proc. § 411. Jameson v.

Simonds Saw Co. [Cal. App.] 84 P. 289. See
post § 11, Legislative Control over Corpora-
tions. And see Foreign Corporations, 5 C.

L. 1470.
50. Little Pock Trust Co. v. Southern Mis-

souri & A. R. Co., 195 Mo. 669, 93 S. W. 944.

51. A return on a writ directed to the "El-
lis-Young Company," a corporation, that
service was made on the president of "the
within named defendant corporation, to-wit,
the iSllis & Young Company^" .was sufficient

as to the name of the corporation. Putnam
Lumber Co. v. BUis-Young Co. [Fla.] 39 So.

193.
52. Failure of return to show that service
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A general alkgation that the plaintiff or defendant is a corporation is usually sufH-

cient.^' Misnomer of a corporation in a pleading has the same effect as the mis-

nomer of a private individual/" and is not fatal where it is evident what corporation

is intended," and the court may, in the furtherance of justice, allow an amendment
to cure such misnomer,^^ and where the defendant, in an action by a corporation,

wishes to take advantage of a misnomer of the corporation, he must plead it in his

answer in unequivocal language.^^ No question of misnomer arises where service

is made upon an entirely different corporation from the one sued, and one which has

no connection with the suit."" Where a corporation changes its name after maldng
a contract, in a suit on such contract the change of name must be alleged,"^ and
an amendment to a petition by a corporation, setting out that since the institution

of the suit the corporation has changed its name, must be substantiated by proof.°*

Questions of pleading and practice in special and particular proceedings by
and against corporations are considered in the notes.°^ A general denial does not

on president was at office of corporation.
Meyer v. Ruby Trust Min. & Mill. Co., 192
Mo. 162, 90 S. W. 821.

33. Spratley v. Louisiana & A. R. Co.
[Ark.] 95 S. W. 776.

54. The complaint may be verifled by the
manager of the corporation. Stockton Lum-
ber Co. V. Blodg-et [Cal. App.] 84 P. 441.

55. An allegration in a bill by a corpora-
tion that the complainant is a corporation
duly incorporated in accordance with the
laws of a certain state is a sufficient allega-
tion of the complainant's corporate existence,
in the absence of any denial in the answer
or any evidence in relation thereto. Fox v.
Knickerbocker Engraving Co., 140 F. 714.
As against a demurrer, a declaration in an
action against a corporation need not set
out the steps whereby the corporation be-
came incorporated, where it alleged that the
corporation was duly Incorporated. Swing
V. Consolidated Fruit Jar Co. [N. J. Law] 63
A. 899.

56. Nisbet v. Clio Min. Co. [Cal. App.] 83
P. 1077.

.57. Mechanic's lien filed against "Home
Brewing Company," held good against "Home
Brewing Company, of Grafton." Grafton
Grocery Co. v. Home Brewing Co. [W. Va.]
54 S. B. 349. The prefixing of the definite
article to the name of a corporation does not
create a misnomer and is immaterial. West-
ern Bank & Trust Co. v. Ogden [Tex. Civ.
App.] 15 Tex. Ct. Rep. 594, 93 S. W. 1102.
Where a notice of publication was directed
to "The Globe Investment Co.," whereas the
true name of the corporation was "Globe
Investment Co.," the variance was immateri-
al. Clifford V. Thun [Neb.] 104 N. W^. 1052.

58. Code Civ. Proc. § 473. Nisbet v. Clio
Min. Co. [Cal. App.] 83 P. 1077. Misnomer of
defendant corporation In attachment pro-
ceedings, cured by amendment, no one hav-
ing been misled by the misnomer. Id.

59. Allegation in answer that the cor-
rect name of the plaintiff was as given in a
deed to the property sued for was insuf-
ficient to raise question of misnomer, under
Code Civ. Proo.. § 1777. Associate Presby-
terian Congregation of Hebron v. Hanna, 98
N. Y. S. 1082.

60. Little Rock Trust Co. v. Southern
Missouri & A. R. Co., 195 Mo. C69, 93 S. W.

944. In such case the cotporation sued may
appear and move to set aside a Judgment
against it for lack of Jurisdiction, and may
appeal from the denial of such motion with-
out Joining the corporation served. Id.

61. The right of a corporation which had
changed its name to sue on a contract made
with the corporation under its former name
was sufficiently shown where the petition
alleged the change of name, and that the
plaintiff succeeded to all the rights, liabili-
ties, and contracts of the corporation known
by the former name. French, Finch & Co.
v. Hicks [Tex. Civ. App.] 15 Tex. Ct. Rep.
6q9, 92 S. W. 1034.

62. Atlantic Coast Line R. Co. v.. Way-
cross Elec. Light & Power Co., 123 Ga. 613,
61 S. E. 621.

63. Rev. St. 1895, art. 219, prescribing the
requisites of an affidavit for garnishment
against a corporation, only requires that the
affidavit shall state that the garnishee is an
incorporated company, and it is not neces-
sary to state that it is duly incorporated.
First Nat. Bank v. Brown [Tex. Civ. App.]
15 Tex. Ct. Rep. 627, 92 S. W. 1052. A re-
cital in a motion to set aside an order in
attacjiment proceedings against a corpora-
tion for the payment of the amount admit-
ted by the garnishee into court and for the
discharge of the garnishee, on the ground
that at the time of such order the attachment
had been dissolved pursuant to a statute re-
lating to foreign corporations, that the at-
tachment was against a foreign defendant,
was sufficient, together with the name of
the defendant which imported that it was a
corporation, to show that the defendant was
a foreign corporation. Dissolution of at-
tachment under Civ. Code 1895, § 4568.
Turners' Chapel African M. E. Church v.

Lcrd Co., 121 Ga. 376, 49 S. E. 272. A cor-
poration is entitled to the benefit of acts
corferring mechanics' liens in West Virginia,
where a corporation is expressly declared to
be a person within the meaning of statutes
using the word "person." Tennis Bros. Co.
V. Wetzel & T. R. Co., 140 P. 193; Wetzel &
T. R. Co. V. Tennis Bros. Co. [C. C. A.] 145
F. 458. A bill by a corporation seeking to

establish a trust in real estate on the ground
that it was purchased for the corporation
and with its funds, and also charging that
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put in issue the incorporation of a plaintiff corporation. Tlie incorporation need

not be established by proof under such a pleading and the issue can only be raised

by a special pleading.'* Nul tiel corporation is a plea in bar, not in abatement/"

and bars a suit in a corporate name, though corporate existence is not alleged.""

Failure of a judgment to state that it is against a corporation is not neces-

sarily fatal to the validity of the judgment,"' and an objection that an action in

which a judgment is rendered against a corporation is nominally against an officer

thereof cannot be raised after appearance by the corporation to the merits."^

So also, where a corporation allows a suit to be prosecuted in its name with its

knowledge, and decree is rendered therein after it Jias acquired such knowledge

and without objection on its part, it will be bound by such decree.*' A judgment
by default against a corporation must he sustained by proof of service upon a dnly

authorized officer.'*

Upon a proper showing a receiver will be appointed for a corporation pendente

lite.'^ The effect of dissolution of a corporation upon pending suits and upon its

right to sue and li'ability to sue is treated elsewhere.'^

§ 11. Legislative control over corporationsJ^—The Jegislature has power to

examine into tiie affairs of corporations organized under the general laws,'* and
may likewise impose privilege or license taxes," pass laws for the prevention of

trusts and monopolies by unlawful combination by corporations,'" and control the

part of ' the defendants had unlawfully re-
ceived stock which they would not account
for, and that another defendant had unlaw^-
fully received and sold other stock and
would not account for it, was multifarious,
Camden Land Co. v. Lewis [Me.] 63 A. 623.

64. Minzey v. Marcy Mfg. Co., 6 Ohio C. C.

(N. S.) 593.

65, 66. Fish V. Kanawha Dispatch, 118
111. App. 284.

67- Judgment against "C. M. Carrier &
Son" was good against the corporation of
that name which was the defendant in the
suit in which the Judgment was rendered,
where it a.ppeared in the declaration that
the defendant was a corporation. Carrier
V. Poulas [Miss.] 40 So. 164.

68. Suit was against certain party as su-
perintendent of the corporation, but the claim
was against the corporation, and the corpora-
tion took a change of venue, the only ques-
tion litigated was as to whetlier the corpora-
tion or another was liable, and the case went
to the jury upon Instructions requested by
the attorney for the corporation, and no
question as to whether the corporation was
the real party defendant was raised until
after verdict. Shorter University v. Frank-
lin Bros. [Ark.] 88 S. "W. 974.

69. Thompson v. Hemenway, 218 111. 46,
75 N. E. 791.

70. Ex parte National Lumber Mfg. Co.
[Ala.] 41 So. 10.

71. Hall V. NIeukIrk [Idaho] 85 P. 485.
See post § 14 D, Receivers and Injunctions;
post, § 16 B, Winding up Proceedings, As-
signments, Receivership. Under Rev. St.
1887, § 4329, subds. 5, 6, a receiver will be ap-
pointed where it is shown that the corpora-
tion is Insolvent or in imminent danger of
insolvency, and in all cases where receivers
are appointed according to the usages of
courts of equity. Id. The appointment of a
receiver does not necessarily effect a dissolu-

tion of the corporation, and the receiver may
be appointed simply to manage the affairs
of the corporation pending the litigation.
Hall V. Nieuklrk [Idaho] 85 P. 485.

72. See post § 12, How corporations may
be dissolved; forfeiture of charter; effect of
dissolution; winding up under statutory pro-
visions.

73. See 5 C. L. 785.
74. Under Const, art. 12, | 1, and Civ.

Code § 383, the committee on commissions and
retrenchment held to have authority to ex-
amiiie into the affairs of certain loan asso-
ciations. Ex jarte Bunkers [Cal. App.] 81
P. 748.

75. Clarksdale Ins. Ag. v. Cole [Miss.] 40
So. 228. License tax imposed on Insurance
companies by Code Supp. 1902, § 1333d.
Iowa Mut. Tornado Ins. Ass'n v. Gllbertson
[Iowa] 106 N. W. 153.
Foreign corporationB may be required to

pay privilege or license taxes. Clarksdale
Ins. Ag. v. Cole [Miss.] 40 So. 228. See
Foreign Corporations, 5 C. L. 1470. Code
1904, p. 2214, § 37. Standard Oil Co. v. Com.,
104 Va. 683, 52 S. E. 390; American Smelting
& Refining Co. v. People [Colo.] 82 P. 531.
Failure to pay a license tax is a matter

exclusively between the corporation and the
state, and will not affect the rights of the
corporation as against other parties. Li-
cense fee required by Law^s 1897, p. 135, c.

70, § 5. State v. Superior Ct. [Wash.] 85 P.
669.

76. Pub. Acts 1899, p. 409, No. 255. At-
torney General v. A. Booth & Co.' [Mich.] 12
Det. Leg. N. 991, 106 N. W. 868. See Trusts,
6 C. L. 1736. Where a stockholder is a party
to a conspiracy to establish a trust, he can-
not recover from another stockholder his
proportion of the consideration for the cor-
porate property received by such other stock-
holder. Erpelding v. McKearnan [Mich.] 13
Det. Leg. N. 4, 107 N. W. 107.
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rates for services charged by public service corporations." The right to amend
corporate charters' and articles of incorporation is considered elsewhere.'^'

Except as to business comiag uader the- head of interstate commerce/' a state

may impose upon foreign corporations conditions precedent to the right to transact

business in the state/" or in order to have right to maintain actions in the state,"

and may provide as to tiie venue of actions against such corporations/^ and as to
the method of obtaining service on them.**

§ 13. Row corporations mqy he dissolved; forfeiture of charter; effect of
dissolution; winding up wider statutory provisions.^—Forfeiture does not result

ipso facto. from an. illegal act/" nor can it be collaterally asserted.'" A court of

equity, independents of statutory authority, cannot decree tiie dissolution of a corpo-

ration.*^ A Federal court, therefore, though authorized to administer the assets

of an insolvent corporation, cannot decree a dissolution where the authority to do

so is not conferred by any statute of the state creating the corporation.**

77. May control railroad rates, notwith-
standing Burns" Ann. St. 1901, § 5153, giving,
railroads authority to regulate such rates.
Chicago, etc., R. Co. v. Railroad Commission
tind. App.] 78 N. E. 338.

78. See ante § 3, Creation, Name, and Ex-
istence of Corporations, and the Amendment,
Extension, and Revival of Charters.

79. Contract held not Interstate commerce.
Hastings Industrial Co. v. Moran [Mich.] 13
Det. Leg. N. 131, 107 N. W. 706. The mere
fact that a corporation is engaged in inter-
state commerce does not bar the right of the
state to regulate it as to transactions wholly
within the state. McGuire v. Chicago, etc.,

R. Co., [Iowa] 108 N. W. 902.
80. Kirby's Dig. §§ 832, 833. Woolfort

V. Dixie Cotton Oil Co. [Ark.] 91 S. W. 306.

Civ. Code § 299. Ward Land & Stock Co. v.

Mapes. 147 Cal. 747, 82 P. 426. Mills' Aan.
St. §§ 499, 500, 1868. Roseberry v. Valley
Bldg. & L. Ass'n [Colo.] 83 P. 637. Code 5

1C37, requiring foreign insurance companies^
to obtain permits. Prudential Ins; Co. v.

Cushman [Iowa] 106 N. W. 934. Rev. St.

1S99, I 1025. Chicago Mill & Lumber Co. v.

Sims [Mo.] 95 S. W. 344; State v. Standard
Oil Co., 194 Mo. 124, 91 S. W. 1062. Pub.
Acts 1901, p. 317, No. 206. Hastings Indus-
trial Co. V. Moran [Mich.] 13 Det. Leg. N. 131,

107 N. W. 706. Laws 1892, p. 1805, c. 687, §

15, as amended by Laws 1901, p. 1326, c. 538.

Wood V. Ball, 100 N. T. S. 119. Rev. St. 1895,

§§ 745, 746. King v. Monitor Drill Co. [Tex.
Civ. App.] 15 Tex. Ct. Rep. 315, 92 S. W.
1046; Western Supply & Mfg. Co. v. United
States & Mexican Trust Co. [Tex.- Civ. App.]
14 Tex. Ct. Rep. 948, 92 S. W. 986; Norton V.

Thomas & Sons Co. [Tex. Civ. App,] 15 Tex,
Ct. Rep. 618, 93 S. W. 711. Rev. St 1898, I

1770b, requiring foreign corporations to file

authenticated copy of articles with secre-

tary of state. Chickering-Chase Bros. Co. v.

White & Co. [Wis,] 106 N. W. 797; Allen v.

Milwaukee [Wis.] 106 N, W. 1099. See
Foreign Corporations, 5 C. L. 1470.

The Federal cojjrts uphold reasonable re-

quirements by state laws of foreign corpora-
tions as conditions precedent to doing busi-
ness in such states, and in construing such
statutes will be governed by the construc-
tion given them by the local courts of last

resort. Tennis Bros. Co. v. Wetzel & T. R.

Co., 140 P. 193; Wetzel & T. R. Co. v. Ten-

1

nls Bros. Co. [C. C. A.] 145 P. 458. In West
Virginia the failure of a foreign corporation
to comply with Code 1899, c. 54, | 30, must
be pleaded in abatement. See Code 1899, c.

125, 5 16. Id.
81. Appointment of attorney upon whom

service may be made. Act April 1, 1872 (St.
1871-72, p 826, c. 566), as amended by Act
1S99, p. Ill, c. 94. Black v. Vermont Marble
Co, [Cal. App.] 82 P. 1060. Rev. Civ. Code
§ 883, requiring filing of copy of charter
with secretary of the state; Bishop & Bab-
cook Co. V. Schleuning [S. D.] 104 N. W. 854.
A foreign corporation which has failed to
comply with this statute cannot intervene
in an action pending in the state courts;
Thompson v. Scroyer [S. D.] 104 N. W. 854.

82. Rev. St. 1895, art. 1194, subd. 25. Bay
City Iron W^orks v. Reeves & Co. [Tex, Civ.
App.] 16 Tex. Ct. Rep. 329, 95 S. W. 739.

83. Acts 1905, p. 401, c. 39, requiring non-
resident domestic corporations a.nd foreign
corporations to appoint the state auditor as
attorney to accept service, is not unconsti-
tutional. State V. St. Mary's Franco-Ameri-
can Petroleum Co., 58 W. Va. 108, 51 S. B.
865. Rev. St. 1895, art. 1223. Cameron & Co.
V. Jones [Tex. Civ. App.] 90 S. W. 1129; Bay
City Iron Works v. Reeves & Co. [Tex. Civ.
App,] IS Tex. Ct. Rep. 329, 95 S. W. 739.

84. See 5 C. L. 786.

85. ' A de jure railroad corporation does not
by entering into an ultra vires contract with
a connecting line become a corporation de
facto. Dayton & U. R. Co. v. Pittsburg, etc.,

R. Co., 6 Ohio C. C. (N. S.) 537. A mere in-
tention on the part of a railroad company to
violate its pliblio duties does not change the
legaJl status of the company nor afford
ground for the forfeiture of its charter. Id.

86. Not in condemnation proceedings by
the corporation. Thomas v. South Side El.
R. Co., 218 111. 571, 75 N. E. 1058. The de-
fense of ultra vires cannot be interposed by
one railroad company against another, wliich
has been recognized as binding upon them
and acted upon for thirty-seven years, and
the history of the arrangement and circum-
stances of the companies are as in this case.
Dayton & U. R. Co. v. Pittsburg, etc., R. Co., 6

Ohio C. C. (N. S.) 537.

87. Conklin v. United States Shipbuilding
Co.. 1.40 P. 219.

88. New Jersey Corporation Act 1896, § 69,
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A corporation organized not for profit is dissolved by the conveyance of all its

property to another corporation of the same kind.*"

The supposed common law rule that upon the termination of the existence of

a corporation its debts were extinguished and its realty reverted to the grantors and
its personal property went to the sovereign, if it ever really existed, -is now wholly

obsolete, except as to purely public corporations,"" specially as it is generally pro-

vided by statute tliat a dissolved corporation continues as a legal entity for certain

purposes."^ In the absence of statutory authority, however, a dissolved corporation

caninot maintain a suit,°^ but a suit in equity by a corporation does not abate abso-

lutely upon the dissolution of the corporation"* and may be revived by the repre-

sentatives of the corporation,"* and this rule has been extended to other actions by'

statutory provisions.""

Questions of pleading,"" practice,"'' and evidence,"® are considered in the notes.

Dissolution by consent of stockholders or directors.^''—Where rights of third

persons have arisen by acts of the corporation, such corporation cannot be dissolved

by any agreements or acts of the incorporators so as to affect such rights.^

Forfeiture of charter in proceedings by the state."—Quo warranto is the proper

authorizing' the New Jersey Court of Chan-
cery to decree the dissolution of £U corpora-
tion, creates no right enforceable in a Fed-
eral court. Conklin v. United States Ship-
building- Co., 140 F. 219.

89. Conveyance by one college corporation
to another. State v. U. S. Grant University,
115 Tenn. 238, 90 S. W. 294. This was the
common law rule and is also the rule un-
der the express provisions of Code § 2525. Id.

90. Huber v. Martin [Wis.] 105 N. W. 1031.
The voluntary dissolution of a corporation
does not necessarily relieve it from liability

on its contracts or for breaches thereof, and
the coiporation will not be released where
the dissolution is not necessary or is for the
purpose of avoiding its obligations. Stan-
nard v. Reid & Co., 99 N. Y. S. 567. Where,
in proceedings for voluntary dissolution, a
receiver was appointed with power to con-
tinue the contracts of the corporation, and
after about a year he was discharged and
the property returned to the corporation, the
latter was not relieved from a contract repu-
diated by it and by the receiver. Id.

91. A corporation organized for the pur-
pose of erecting a dam, and cutting, storing,
and selling ice, was a tradipg corporation,
within Act May 21, 1881, P. L.' 30, providing
that corporations organized for trading pur-
poses shall continue to exist after the ex-
piration of their charters for the purpose of
winding up their affairs. Pocono Spring
Water Ice Co. v. American Ice Co. [Pa.] 64
A. 398. This statute applies to any of the
corporations mentioned therein whose busi-
ness has ceased from any cause whatever,
and not merely to those whose charters have
e>.pired by limitation. Id.

Rlglit to sue: A corporation which has
been dissolved may sue upon a cause of action
which has already accrued or which would
have accrued to it but for such dissolution.
Cobbey's Ann. St. 1903, § 4111. Lincoln But-
ter Co. V. Edwards-Bradford Lumber Co.
[Neb.] 107 N. W. 797.

92. A university corporation which had
been dissolved by conveyance of all its prop-
erty to another such corporation could not.

after all its debts had been provided for and
after the expiration of more than five years,
maintain a suit upon the contracts whereby
the transfer of its property was made. See
Code §§ 2525, 2070, 2071. State v. U. S. Grant
University, 115 Tenn. 238, 98 S. W. 294.

93. Kelly v. Rochelle [Tex. Civ. App.] 14
Tex. Ct. Rep. 939, 93 S. W. 164.

94. May be revived by the assignee of the
officers acting as statutory trustees pursuant
to Rev. St. 1895, § 1246. Kelly v. Rochelle
[Tex. Civ. App.] 14 Tex. Ct. Rep. 939, 93 S.

W. 164. And so A judgment rendered in fa-
vor of the corporation plaintiff after its dis-
solution was not void, but only voidaljle; and
when it was questioned by proceedings by
the judgment defendant, the assignee of the
statutory trustees of the corporation could
intervene, have the suit revived, and pro-
ceed to judgment against the defendant. Id.

S.l. A suit against a Delaware corporation
does not abate by reason of the dissolution
of the corporation, no matter where the suit
is brought, since 21 Del. Laws p. 456, c. 273,
continues the existence of all Delaware cor-
porations for three years after dissolution.
Scott V. Stockholders' Oil Co., 142 F. 287.

96. Where the parties to proceedings to
wind up a corporation do not demur to the
pleadings, and agree that the court may sell

the property and distribute the proceeds,
they cannot thereafter object that the com-
plaint did not state sufBcient facts. Bank
of Visalia v. Dillonwood Lumber Co. [Cal.]
82 P. 374.

97. Questions relating to forfeiture of
franchises are waived by appealing to the
appellate court and cannot be considered on
a fiirther appeal to the supreme court. Crat-
ty V. Peoria Law Library Ass'n, 219 111. 516,
76 N. E. 707.

98. Parol evidence is not admissible to
show that a corporation has gone into liqui-
dation. Pattison v. Gulf Bag Co. [La.] 41
So. 224.

99. See 5 C. L. 786.
1. McCarter v. Ketcham, 72 N. J. Law, 247,

62 A. 693.

2. See 5 C. L. 786.
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remedy to declare a forfeiture of franchises/ and, according to statutory provision,

the remedy may be invoked by the attorney general of the state,^ or by the com-
monwealth's attorney for the proper county," or, where the attorney general or

commonwealth's attorney refuses, upon the application of a person interested, to

institute the proceeding, by such interested person," but the remedy cannot be

invoked directly by a person who is not interested in the corporation.'' A corpora-

tion may be ousted of its powers by quo warranto proceedings on the ground of

misuse and perversion of its franchises,^ and the fact that such misuse constitutes

a felony for which the officers of the corporation may be indicted will not bar quo
warranto proceedings to dissolve the corporation.*

Custody and sale of property}"—Statutory trustees of a corporation to wind
up its affairs^^ will be recognized as such in a foreign state where their appoint-

ment or acts do not contravene the policy and laws of such state.^^ Such trustees

will not be allowed to use their trust for their personal benefit, and a purchase by

them of the corporation's property from their cotrustees is invalid,^^ and they will be

held accountable to the stockholders for any profit they may make by a resale of such

property,'^* but innocent purchasers from him will be protected.^"

A receiver will not be appointed as of right upon the application of a stock-

holder pending the winding up of the corporation's affairs by its directors acting

under thp direction of the stockholders,^" or as statutory trustees.^^

3. And also to declare a forfeiture of
the right to exercise such franchises in city
streets under an ordinance. People v. Chi-
cago Tel. Co., 220 111. 238, 77 N. B. 245.

A demurrer to the information in quo war-
ranto proceedings to oust a corporation of
its powers admits all the material allega-
tions of the information. State v. Delmar
Jockey Club [Mo.] 92 S. W. 185.

4, 5. Code •1904, p. 1611, § 3023. South &
"W. R. Co. V. Com., 104 Va. 314, 51 S. B. 824.

6. Code 1904, p. 1611,' § 3023. South & W.
R. Co. V. Com., 104 Va. 314, 51 S. B. 824. But

. notwithstanding Code 1904, p. 1611, § 3023,
authorizing private persons, under certain
conditions, to apply for quo warranto to dis-
solve a corporation, the writ will issue to
dissolve an internal improvement company
upon the application of the state alone, the
dissolution of such companies by quo war-
ranto proceedings being controlled by sec-
tion 1313a, cl. 58, of the Code. Id.

7. Under Code 1881, § 703, Ballinger's Ann.
Cbdes & St. § 5781, quo warranto to dissolve
a corporation must be upon the relation of
the prosecuting attorney or of someone in-
terested in the corporation, but persons not
having a sufficient interest to maintain the
writ upon their 0"wn relation may petition
the court to direct the prosecuting attorney
to institute the proceedinge, ?~d an appeal
will lie from the refusal of the court to
make such direction, upon which appeal the
sufficiency of the petitioner's complaint will
be considered. State v. Point Roberts Reef
Fish Co. [Wash.] 85 P. 22.

8. Where corporation organized for the
purpose of maintaining agricultural and
stock fairs used its franchises only for the
purpose of maintaining a race track for the
purpose of gaming. State v. Delmar Jockey
Club [Mo.] 92 S. W. 185.

9. The conviction of the officers for the
felony would not bar the quo warranto pro-

ceedings against the corporation (State v.

Delmar Jockey Club [Mo.] 92 S. W. 185), nor
will the conviction of the officers be a con-
dition precedent to the quo warranto pro-
ceedings against the corporation (Id.).

10. See 5 C. L. 787.
11. See Rev. St. Fla. I 2157.
12. Directors who, under Rev. St. Fla. §

2157, became the trustees to wind up the
affairs of a Florida corporation upon the
voluntary dissolution thereof, recognized in
Alabama. Black v. Sullivan Timber Co.
[Ala.] 40 So. 667. A creditor cannot object
to the statutory trustees to wind up the af-
fairs of a foreign corporation, and have a
receiver appointed, where the corporation is

not insolvent, unless by reason of the mis-
management of such trustees the creditor is

in danger of losing his debt. Id. A stock-
holder who, as a director of a foreign cor-
poration, participated in voluntary dissolu-
tion proceedings, cannot have the statutory
trustees ousted and a receiver appointed, on
the ground that the trustees are mismanag-
ing so that the ultimate dividends from the
distribution of the assets will be lessened.
Id.

13. Noe V. Headley [Mo. App.] 96 S. W.
309.

14. Noe V. Headley [Mo. App.] 96 S. W.
309. Where a sale of the property of a dis-

solved corporation was made to one of its

trustees by the others, and the purchasing
trustee made a profit by a resale, he alone,
being solvent, was accountable to the stock-
holders for such profit. Id.

15. Noe V. Headley [Mo. App.] 96 S. W.
309.

16. Where the directors of a corporation
are winding up Its affairs pursuant to the
direction of the stockholders, a receiver will

not be appointed upon the application of a

stockholder, in the absence of fraud or mis-
management on the part of the directors.
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Statutory proceedings.^^—Statutes providing for Toltmtary dissQlution author-

ize the proceedings upon the application of a certain proportion of the stockholders.^"

Such a dissolution is. treated as voluntary.^" A majority of the stockiolderB may
surrender their charter, even against the protest of the minority, where the' stock-

holders will not be injured except by loss of future prospects, and the interests of

the minorii^ are not sacrificed to those of the maprity.^^ Some of the grounds

upon which stoddiolders may invoke the statutory proceedings to dissolve are im-

possibility of exeeutioji of the purposes for which the corporation was organized,''

insolvency for more than a year,"* and suspension of business for a year.'* A
prior voluntary dissolution according to statutory provisions is a defense to a suit

by a stockholder for involuBtary dissolution.'''

§ 13. Succession of corporations; reorganimtion; consolidation.^—The lia-

bility of a corporation which succeeds by purchase to the assets of another corpo-

ration for the debts of the latter depraids upon the eircumstances of the transfer.''

Broolcshire v. Farmers' AlUanoe Excb. tS.

C] 52 S. B. 867.

17. Mere fact that a stocktolder's share
upon the eventual distrihution of assets "will

be lessened hy the managrement of the trus-
tees win not, in the absence of fraud, au-
thorize the appointment of a receiver. Black
V. Sullivan Timber Co. [Ala.] 40 So. 667.

18. See 5 C. L. 787.
19. In a proceeding unde'r Code 1899, c.

53, p. 57, for the dissolution or winding^ up
of the affairs of a corporation, it is a con-
dition precedent to the rigrht to maintain
the proceeding that it be alleged and prov-
ed that the applicants constitute not less

than one-third in interest of the stockhold-
ers. Ralney v. Freeport Smokeless Coal &
Coking Co., 58 W. Va. 424, 52 S. E. 528.

Equity has jurisdiction of voluntary disso-
lution proceedings. Id.

20. Within Rev. St. Fla. § 2157, providing
that on voluntary dissolution of a corpora-
tion its directors shall become its trustees.
Black V. Sullivan Timber Co. [Ala.] 40 So.

667.
ai. Shannon's Code, §§ B165, 5181, relat-

ing to applications in the name of the state
for dissolution of corporations, is broad
enough to cover a case of voluntary sur-
render of a charter by the majority of the
stockholders. State v. Chilhowe© Woolen
Mills, 115 Tenn. 266, 89 S. W. 741.

22. Such impossibility as a ground for vol-
untary dissolution, must appear as a cer-
tainty, and not by mere weight of evidence.
Mere failure to succeed within a reasonable
time, losses, and mismanagement short of
fraud or bad faith, are not ground for disso-
lution at the instance, of minority stockhold-
ers. Manufacturers' L. & Imp. Co. v. Cleary
[Ky.] 89 S. W. 248.

as. See Comp. Laws §§ 9762, 9950, 9961.
Attorney General v. Grand Rapids Sticky Fly
Paper Co. [Mich.] 13 Det. Leg. N. 210, 107 N.
W. 1119.

24. Code Civ. Proc. § 1785. Knickerbock-
er V. Groton Bridge & Mfg. Co., 97 N. Y. S.

595. A stockholder, who has applied to the
attorney general to Institute such proceed-
ings on this ground, may, upon the refusal
and failure of the attorney general to In-

stitute such proceedings and sixty days
(hereafter, institute the proceedings himself.

Id.

25. Voluntary dissolution under Laws
1896, c. 982, p. 9S4, § 57, as amended by Laws
1900, p. 1821, e. 760. Knickerbocker v. Gro-
ton Bridge & Mfg. Co., 97 N. T. S. 695.
Where the petition for Involuntary disso-
lution discloses that the corporation has al-
ready been voluntarily dissolved under Laws
1900, a demurrer will be sustained. - Id. The
voluntary dissolution cannot be avoided by
mere allegation that no notice was given to
the minority stockholders, there being no
specific allegation that noirice was not pub-
lished^and mailed, as provided by the statute,
or by allegations of the motives of the di-
rectors in procuring the voluntary dissolu-
tion, it not appearing that the statutory steps
for such dissolution were not taken. Id.

20. See 5 C. L. 787.
27. When the trustees of a corporation

which has been dissolved by decree of court
m.akes a bona fide cash sale of its property
to another corporation, the latter takes the
same free from any claims of the creditors
of the old corporation which are not assum-
ed by the purchaser in its contract with the
trustees. Houston Ice & Brew. Co. v. Nlco-
lini [Tex. Civ. App.] 96 S. W. 84. Employee
of the old company who was continued in
service by the trustees held to have a claim
only against" the trustees and not against
the new corporation to -whom the property of
the old w^Ls sold. Id. Where a corporation en-
ters into a contract of employment, and short-
ly thereafter a new corporation is organized
under the laws of a different state, and this
new company takes over the business and
property of the old company and retains the
same officers, and permits the party with
whom the contract of employment w^as made
to proceed with his work for several months,
the knowledge of the president as to the
terms of the contract becomes the knowledge
of the new company, and its action in con-
tinuing the other party to the contract in its
employment is a ratification of the contract.
Paul V. Caldwell Furnace Foundry Co., 7
Ohio C. C. (N. S.) 272. Notice to the presi-
dent of a corporation ccmcerning a matter
within the scope of his authority is notice
to the corporation. Id.
Personal Juasment: Whatever maybe the

remedies of a creditor of a corporation which
.sells out to another corporation, he cannot
obtain a personal judgment against the lat-
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The rights of the new corporation likewise depend upon the contract of pur-
chase^* and it cannot complain of transactions consummated by the old corpora-

tion before the execution of such contract.^"' In ease of succession of corporations,

equity will, at the iostanee of creditors of the old corporation, follow its assets

into the hands of the new to subject them to the debts, though there was no formal
transfer.*" The purchaser or successor does not ordinarily succeed to the fiduciary

relations of the old corporation with third parties.*^ The corporate integrity of a

corporation which has succeeded to the. property of another corporation cannot be

questioned collaterally."^ Succession of a railroad corporation by legislation will

be judicially noticed.**

A reorganization of a corporation may be effected upon the basis of an in-

creased capitalization effected by taking over the business and properties of in-

dividuals to whom' stock is issued in payment therefor.** Parties to an agreement

to reorganize a corporation are bound by the plans of reorganization adopted pur-

suant to the agreement,*" and are liable to reasonable assessnients necessary for

the preservation of the property,*" nor can a bondholder who has not objected to

the reorganizatioB. object to the management of the new corporation pursuant to

ter upon the original obligation where the
purchaser has not assumed the obligations
of the seller. Abilene Cotton Oil Co. v. An-
derson [Tex. Civ. App.] 15 Tex. Ct. Bep. 91,

91 S. W. 607.
An equitable lien of a creditor of a dissolv-

ed corporation upon Its assets in the hands
of Its successor cannot be enforced by exe-
cution issued on a judgment against the
former and levied upon property acquired by
the latter with such assets. Houston Ice &
Brewing Co. v. Stratton [Tex. Civ. App.] 13
Tex. Ct. Rep. 887, 89 S. W. 1111. Such an
equitable lien Is barred by the running of
the statute of limitations against the debt to
which the lien is an incident. Id.

Pleading: Where a creditor of a corpora-
tion whose property has been purchased by
another corporation seeks to hold the latter
liable on the ground that It has received such
property, he must allege and prove what
property the latter received. Houston Ice &
Brewing Co. v. Nicolini [Tex. Civ. App.] 96
S. W. 84.

Parties: Where one corporation purchases
all the assets of another and assumes all its

obligations, an obligee of the corporation
thus absorbed may sue the assorbing cor-
poration in equity, without using the name
of or joining the corporation absorbed. Dan-
cel v. Goodyear Shoe Machinery Co. [C. C.

A.] 144 P. 679.

28. Meyer v. Page, 98 N. T. S. 739,

29. As the manner in which the old cor-
poration settled its debts. Meyer v. Page, 98

N. T. S. 739. In an action by a stockholder
in the new corporation for an accounting for
the benefit of the corporation from the or-
ganizer of the new corporation, a judgment
for an accounting based partly upon the the-

ory that the defendant failed to turn over all

the property of the old corporation to the
new, and partly upon the theory that he mis-
represented the value of the property he was
turning over, cannot be sustained. Id.

30. Loughlin v. U. S. School Furniture Co.,

118 111. App. 36.

31. Without a special stipulation to that

effect and without the consent of the other
party, a corporation cannot transfer to its

successor fiduciary relations existing be-
tween itself and such party under a contract,
though the contract itself passes to the suc-
cessor. New^ York Bank Note Co. v. Kidder
Press Mfg. Co. [Mass.] 78 N. E. 463.

32. By debtor of old corporation when
called upon by the new corporation to pay
his debt. Clifford Banking Co. v. Donovan
Commission Co., 195 Mo. 262, 94 S. W. 527.

33. Atlanta & W. P. R. Co. v. Atlanta, B.
& A. B. Co. [Ga.] 54 S. E. 736.

34. Individual who sold his business to
corporation for stock held estopped to re-
scind the agreement on the ground of mis-
representations by officers of the original
corporation who promoted the reorganiza-
tion, plaintiff having participated in the re-
organization with knowledge of the facts.
French v. Northwestern Laundry [Iowa] 107
N. W. 430. The other parties to whom stock
of the new company was issued were neces-
sary parties to a suit to rescind on the
ground that such parties received more stock
than they were entitled to. Id.

35. Agreement provided that plans sub-
mitted by committee should be binding un-
less a majority of the bondholders dissent-
ed within a certain time, and theire "was no
such dissent. Cowell v. City Water Supply
Co. [Iowa] 105 N. W. 1016; Id. [Iowa] 108
N. W. 116.
Compensation ol commltteet Objections of

single bondholder to allowances of commit-
tee's, compensation on the ground of fraud
and failure to conform to the reorganiza-
tion agreement, not sustained. Mills v. Pot-
ter, 189 Mass. 238, 75 N. E. 627. Agreements
between bondholders for the reorganization
of a corporation will be strictly construed
as to the power and authority of the com-
mittee to which the reorganization is com-
mitted (Id.), but where the committee acts
within the agreement and the authority
thereby conferred, their acts will be upheld,
especially after their acts have been rati-

fied by the bondholders by payment of as-
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the plans of reorganization.'^ A corporation cannot ordinarily escape its liabilities

by reorganization,'* but the reorganization ordinarily extinguishes the claims of the

parties thereto against the old corporation.'' The new corporation is liable for

such debts and obligations of the old corporation as it assumes.*" A reorganization

for fraudulent purposes will not be upheld.*"- It is no ground of objection to the re-

organization that it is made in a state whose laws of incorporation are different from

those of the old corporation's domicile,*^ or that the corporate powers have been en-

larged.*' When the reorganization is illegal, the business of the new corporation

will be regarded as a continuation of that of the old.**

Corporations may be consolidated when authorized by law,*^ and the consolidat-

sessments upon them made "by the committee
in order to 'carry out the committee's plans
(Id.).

30. "Whether such assessments are specif-
ically provided for in the ag'reement or not.
Cowell V. City Water Supply Co. [Iowa] 105
N. W. 1016; Id. [Iowa] 108 N. W. 116.

a". Pooling of stock by new corporation.
Cowell V. City Water Supply Co. [Iowa] 105
N. W. 1016; Id. [Iowa] 108 N. W. 116.

38. Greene v. Middlesborough Town &
Lands Co. [Ky.] 89 S. W. 228. A corpora-
tion cannot escape its liabilities by the or-
g-anization of a new corporation and trans-
ferring- its property to the same where the
two corporations are practically identical, as
where a corporation operating a petroleum
lease attempted to escape payment of royal-
ties by organization of new corporation.
Higgins V. California Petroleum & Asphalt
Co., 147 Cal. 363, 81 P. 1070.

39. Where the creditors of a bankrupt
corporation enter into a trust agreement
whereby they surrender their claims to a
trustee to -w-hom the assets of the corporation
are also transferred, with the vie-w- to the
formation of a new corporation, upon a stip-
ulation that the claims of the creditors are
to be paid in the notes and stock of the ne-vv

corporation, the creditors -will have no fur-
ther claim upon the old corporation or its

assets, but will be confined to their claim to
the notes and stock of the ne-w; but where
one of the creditors held property of the cor-
poration as a pledge, and it was expressly
agreed that the pledge should be retained to
a' certain amount, the creditor not to re-
ceive any stock of the new corporation for
such amount, such pledge was not waived by
the trust .agreement. Love v. Export Stor-
age Co. [C. C. A.] 143 F. 1. Bond or certif-

icate holders who, pursuant to the agree-
ment, surrender their holdings and receive
stock in the ne-w- corporation in exchange
therefor, become stockholders in the ne-w
corporation. Cowell v. City Water Supply
Co. [Iowa] 108 N. W. 116.

40. New corporation purchased property
from receiver of old, but was liable for a
contract for services between plaintiff and
the old corporation. Baker v. Appleton &
Co., 107 App. Div. 358, 95 N. T. S. 125. The
fact that the sale was made by the receiver
to a committee and by the committee to the
reorganized corporation did not relieve
the latter from a liability of the re-
ceiver assumed in the deed to the reor-
ganized company, the real parties to the
transaction being the receiver on the one

hand and the new company or> the other.
Baer v. Erie R. Co., 95 N. Y. S. 486.
Limitations: Where a suit was instituted

in proper time against a corporation receiv-
er for a liability incurred by him in the con-
duct of the receivership, a reorganized cor-
poration -which assumed the liability of the
receiver and the conduct of the suit could
not plead the statute of limitations. Baer
v. Erie R. Co., 95 N. Y. s! 486.

41. Where corporate stock is held by as-
signment and delivery, as security for a
debt, and the assignor, being the president
of the corporation, procures a reissue of the
stock to himself, and thereafter assigns the
reissued stock to a third person, and by a
vote of such reissued stock the corporation
is reorganized under a different name, and
the property and franchises of the old cor-
poration are sought to be invested in the
new corporation, the original assignee is not
required to reduce his demand against his
assignor to judgment before he may sue to
have the original corporation reinvested with
its corporate power and franchises. First
Nat. Bank v. Stribling [Okl.] 86 P. 512.

42. Cowell V. City Water Supply Co.
[Iowa] 105 N. W. 1016; Id. [Iowa] 108 N. W.
116.

43. Bondholder -who was party to the re-
organization agreement could not object.
Cowell V. City Water Supply Co. [Iowa]
105 N. W. 1016; Id. [Iowa] 108 N. W. 116.

44. Illegality by reason of the invalidity
of the enabling act. Huber v. Martin [Wis.]
105 N. W. 1031.

4.5. Under Act May 29, 1901, P. L. 349, a
gas light company, a gas heating company,
and an electric company may be consoli-
dated. Motter v. Kennett Tp. Electric Co.,
212 Pa. 613, 62 A. 104. What may and must
be done to effect a merger of corporations
organized under the Act of 1874, P. L. 73,

and its supplements, as authorized by tlie Act
of 1901, is the execution of a joint agree-
ment by the directors of the corporations
intended to consolidate, which must contain
the matters prescribed by the act and must
be submitted to the stockholders of each
company at separate meetings to be held
for the consideration of the agreement and
its adoption or rejection by ballot. A vote
by a- majority in amount of the entire capi-
tal stock of the companies intending to
merge, and the required certification, au-
thorize the agreement to be taken as the
act of consolidation. Id. In Illinois, a
domestic corporation cannot be consolidated
with a foreign one. Bill held to show not
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ed corporation succeeds to all the property and franchises of the constituent*com-
panies.*" A stockholder cannot complain of or avoid a consolidation of his corpo-

rat^n with another or others where the consolidation is effected according to law/'
but may attack it for fraud.** A stocfcholder in one of the constituent companies
cannot, in his own right and alone, sue the trustee with whom such company's share

of the stock in the consolidated company is deposited for distribution to recover

such stoeldiolder's share,*' nor can an individual stockholder, in his own right, sue

the trustee for any of the assets in the latter's hands.^" The rule prohibiting pro-

moters from making secret profits does not prohibit the organizers of a consolidated

corporation from buying the stock of the proposed constituent companies and sell-

ing it at an advanced price to the consolidated corporation.''^

Some courts make a distinction between consolidation and merger,^^ and where

consolidation is forbidden, the distinction between consolidation and succession

becomes important*

a consolidation but a succession. Loughlin
V. U. S. School Furniture Co., 118 111. App. 36.

Under Ky. St. 1903, § 555, educational cor-
porations may be consolidated. Central Uni-
versity V. Walters' Ex'rs [Ky.] 90 S. W. 1066.
Diversion of purposes: The consolidation

of two corporations organized for the same
general purposes does not constitute a diver-
sion of either from the purposes for which
it was organized, and hence there was no
such diversion where a university under the
control of the Southern Presbyterian Church
was consolidated with a college controlled
by the Northern Presbyterian Church. Cen-
tral University v. Walters' Ex'rs [Ky.] 90
S. W. 1066.

4fS. Title to note given for endowment
of a chair In a university passed to a uni-
versity formed by the consolidation of the
one endowed with a college. Central Uni-
versity V. Walters' Ex'rs [Ky.] 90 S. W.
1066.
Fiduciary relations > The consolidated cor-

poration will not succeed to a trust held by
one of the constituent companies where the
powers and liabilities of the consolidated
company are radically different from those
of the original trustee company, and hence
a trust company in which a banking cor-

poration was merged did not succeed the
banking company as executor of a decedent's
estate. In re Stikeman's Will, 48 Misc. 156,

96 N. T. S. 460.

47. Where the law or the statutes em-
power the directors and the holders of three-
fifths of the stock of a corporation to con-
solidate with another corporation, a consoli-

dation thus effected is neither void nor void-
able at the option of the holder of the min-
ority stock. Jones v. Missouri-Edison Elec.

Co. [C. C. A.] 144 F. 765.

48. Where the majority stockholders take
advantage of their power and fraudulently
bring about a consolidation detrimental to

the interests of the minority, the latter may
appeal to equity to annul the consolidation

and rehabilitate the original corporation.

Jones V. Missouri-Edison Elec. Co. [C. C. A.]

144 F. 765. Such a suit is not barred by the

rule that the state alone may question the
existence of a corporation (Id.), nor is the

identity of the original corporations extin-

guished to the extent of precluding them and
their minority stockholders from suing to

avoid the consolidation (Id.). The joinder,
in such a suit," of the majority stockholders
and the directors as defendants, will not
make the bill multifarious. Id. The direct-
ors are necessary if not indispensable parties.
Id.

49. The suit should be brought in behalf
of the complainant and all other stockhold-
ers similarly situated. Knickerbocker v. Con-
ger, 110 App. Div. 125, 97 N. Y. S. 127. The
trust, if any be created by such a transac-
tion, is in favor of the stockholders of the
constituent companies collectively, and an ac-
tion to enforce the same should be by all
the stockholders (Id.), and the constituent
companies should also be made parties (Id.).

50. Whether such assets be composed of
assets not taken over by the new corporation
or of the amount paid by the latter for the
assets taken over, the title to the assets in
the hands of the trustee being in the con-
stituent companies. Knickerbocker v. Con-
ger, 110 App. Div. 125, 97 N. T. S. 127.

51. Such a transaction is solely between
the stockholders of the constituent com-
panies and the organizers as between them-
selves, selling as individuals and buying as a
corporation, and if fraud is practiced it is a
matter wholly between themselves and gives
no cause of action to the consolidated cor-
poration or its stockholders as such. Blum
V. Whitney [N. Y.] 77 N. B. 1159.

52. But in Kentucky, where the merging
corporation succeeds to all the property and
franchises of the one merged, there -is no dis-
tinction betw.een consolidation and merger,
Central University v. Walters' Ex'rs [Ky.]
90 S. W. 1066.
Parol evidence is not admissible to show

that one corporation has been merged in an-
other. Pattison v. Gulf Bag Co. [La.] 41 So.
224.

E^stoppel to assert mergeri Where a cor-
poration is merged in another, but the busi-
ness is conducted at the same place, in the
same name, and under the same manager,
it cannot deny its continued existence as
against the public and employees not aware
of any change in the corporate ownership or
control. Pattison v. Gulf Bag Co. [La.] 41

So. 224.

53. Transfer by one corporation to an-
other of its tangible property and good will

is a sale and not a consolidation, where the
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§ 14. Stock and membership.^*—This section is confined to the rights and

delations of the corporation and its members inter se."^

(§ 14) A. Membership in corporations in generai.^"—The relation of a stock-

holder to his corporation, its officers, and his* fellow stockholders, is one of contract

in which the pertinent statutes aad the settled law axe embodied.^' The issue of

shares of stock is not absolutely essential to membership in a corporation,^^ and a

partji- equitably entitled to an interest in a corporation will not be denied equitable

relief merely on the ground that he is not technically a stockholder.^^

(§ 14) B. Capital stock and shares of stock.^°—Mandatory provisions as to

the manner in which capital stock of a corporation may be increased cannot be

waived ;°^ but when the statutory provisions have been complied with, mandamus
lies to compel the secretary of state to issue a certificate showing an increase of

capital stock.'^ Stockholders have the right to ppxtieipate in tlie issue of new stock

in proportion to their holdings and on the same terms given to other parties.^'

If a corporation wishes to reduce its stock, it must take the steps required by law

to effect this purpose,'* but remedies for impairment of capital stock provided by

statute do not preclude the corporation and its stockholders from remedying such

impairment at any time before the statutory remedies have been invoked."" The
authority to reduce capital stock cannot be used for the purpose,of creating a basis

for favoring the majority of the stockholders at the expense of the minority.'"

franchise ana a considerable part of the as-
sets are retained and full consideration for
the transfer is received. Hiles v. Hiles, 120
111. App. 617. One corporation may purchase
the good will and entire tangible assets of
another (Id.), and that part of the capital
stock of the purchasing corporation is giv-
en therefor does not affect the validity of
the transaction (Id.), nor does the fact that
the corporations have a common director
(Id.) In the case it did not appear that
the directorate passed on the transaction.
Id. An agreement by which one is to pur-
chase all the stock of a private corporation
and is to have control of the corporation be-
fore the price of -such stock is paid is not
against public policy. Borland v. Prindle,
Weeden & Co., 144 P. 713.

54. See 5 C. L. 7S9.

55. As to rights of creditors, see post §

16, Rights and Remedies of Creditors of
Corporations.

56. See 5 C. L. 789.

57. Jones v. Missouri-PIdison Elec. Co.
tC. C. A.] 144 P, 765.

5S. A contract "with .a promoter, which
was accepted by the corporation, held to
entitle the promoter to a certain interest in
the entire plant of the corporation, and not
merely to a certain proportion of the stock
actually isstied. Jfulvihill v. Vicksburg R.,
Power & Mfg. Co. [Miss.] 40 So. 647.

59. Mulvihill V. Vicksburg R., Power &
Mfg. Co. [Miss.] 40 So. 647. Corporation
and parties to a fraudulent sale of its as-
sets held estopped to deny the right of a
minority stockholder to sue on the ground
that he was not technically a stockholder,
where the corporation had utterly disre-
garded the constitutional inhibition against
issuing stock for anything except money,
labor, or property. Id.

60. See 5 C. L.. 789.

61. Notice required by Const, art. 12, J

11, and Civ. Code § 359, all constitutional
provisions being, under Const, art. 1, § 22,
mandatory or prohibitory, unless otherwise
provided. Navajo Min. & Development Co.
V. Curry, 147 Cal. 581, 82 P. 247.

62. Where all the requirements of the
law relative to such increase have been com-
plied with by a corporation, the secretary
of state cannot refuse to issue the certificate
on the ground that he has already issued a
certificate, where such certificate was issued
upon an insufficient compliance with the
statutory requisites and was therefore inef-
fective under Sess. Acts 1903, § 123. State v.
Swanger, 195 Mo. 539, 93 S. W. 932.

63. A corporation, therefore, cannot is-
sue bonds convertible into new stock at the
option of the bondholder. V^^all v. Utah
Copper Co. [N. J. Eq.] 62 A. 533.

64. See Code Pub. Gen. Laws, art. 23, §§
82-87. Maryland Trust Co. v. National Me-
chanics' Bank, 102 Md. 608, 63 A. 70.

65. Uiider Code §§ 1731, 1732, an Insur-
ance cofnpany which has received a notice
from the state auditor that it shall make
good an impairment of its stock cannot en-
force assessments made for that purpose as a
personal liability of a stockholder, but the
company may, before such notice is given,
make such an assessment and the stock-
holder may pay it, and thus avoid the giv-
ing of the notice. Iowa Nat. Bank v. Cooper
[Iowa] 107 N. W. 625. Where a bank hold-
ing stock of an insurance company as col-
lateral paid an assessment thereon made
with a view to avoid the notice of impair-
ment of capital provided for by Code, §§
1731, 1732, directors wlio participated in the
assessment and who requested the bank to
pay it could not, in an action by the bank
against them as parties to the note secured
by such collateral, contest the bank's right
to pay such assessment or its right to ap-
ply the proceeds of the stock to the repay-
ment of the amount so paid. Id.
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Treasury stock issued to trustees whose duty it is to iinmediately return it to

the corporatioii is still treasury stock.®^ Treasury stock will mot be considered

upon an accounting between stockholders.'^ The situs of stock is in the state where-
in the corporation resides."^ Shares of stock are personal property.^* Certificates

of stock are not necessarily invalid by reason of irregulafity in the form," or as to

the time of their issue.''^ Stock issued without the payment of any consideration

is fictitious/^ and may be declared void by a court of equity/* but as against an
innocent purchaser for value, without, notice, a corporation is estopped to deny the

validity of its stock," and stockholders may likewise be precluded from attacking

the validity of an issue of stock by estoppel^" or ratification.''^ A corporation may
take such precautions as it may see fit to guard against the forgery or simulation of

signatures to its certificates of Stock,™ and it is the duty of a party accepting a cer-

tificate of stock to use due diligeaee to verify the -signatures thereto.'"

In a proper case a corporation may maintain a suit to determine who are its

stockholders.*"

ae. Majority attempted to reduce stock
and ttius release themselves from a portion
of their subscriptions, whereas the min-ority
stockholders had fully paid their subscrip-
tions. Theis v. Durr. 125 "Wis. 65a, 104 N. W.
985. In a suit to prevent such Tedutitlon,
an order declaring the whole proceeding for
reduction void "was not impEoper. Id.

67. Camden Land Co. v. X.ewls [Me;J 63 A.
523. Where treasury stock is wrongfully
issued to the president of the corporation in
payment of a debt due by the corporation
to him he holds such stock in trust for the
corporation and it may be traced into his
estate as long as it is disting-uishable. Id.

68. . Gustin v. Merrill EMlch.] 108 N. W.
408.

en. -Within Act March 5rd, 1875, c. 137, §;

8, IS Stat. 472, relating to the venue of suits
to enforce liens, etc., upon property. Jones
v. Gould, 141 F. 69S.

TO. First Nat. Bank v. Stribling [Okl.] 86
P. 512,

71. Where the situation of the parties and
their knowledge of the transaction would not
have been changed by compliance with Code
§ 1627, requiring oertiftcates of stock to con-
tain endorsements of payments thereon, fail-

ure to comply with such section did not in-
validate the- certificates. French v. North-
western Laundry [lowal 107 N. W. 430.

72. . When stock certificates are issued in
contemplation of incorporation, the issue of
stock thus made inay, after, incorporation, be
adopted by tlje corporation without the
formal issue of new certificates. Thorpe v.

Pennock Mercantile Co. [Mian.] 108 N. W.
940.

73. Stock Issued In consideration of a fic-

titiows credit given to the party to wrhom
the stoxik is Issued is within the prohibition
of Const. § 234, providing that stock shall be
issued only for money, labor done, or prop-
erty received by the corporation. Crow v.

Florence Ice & Coal Co., 143 Ala. 541, 39 So.
-401. See post § 16 E, Fictitiously Paid up
Stock.

74. At the suit of a stookholder suing for
the corporation. Crow v. Florence Ice &
Coal Co., 143 Ala. 541, 39 So. 401.

75. Corporation estopped to assert that
the stock was void because not paid for by

seller. Westminster Nat. Bank v. New
England, Electrical Works [N. H.] 62 A. 971.

76. Irregulafity of meeting at which
stock is allotted to the various subscribers
will not affect the validity ol the allotment
whrere 'all th-e stockholders are present and
participating. Irregularity In failure to
write up minutes. Sheldon Canal Co. v. Mil-
ler TTex. Civ. App.l 14 Tex. Ct. Rep. 279, 90
S. W. 2.06.

77. Parties accepting stock thereby ratify
the resolution of the directors providing for
the Issue of the stock. Turner v. Fidelity
Loan Concern [Cal. App.] 83 P. 62.

78. Act June 24, 1895, P. L. 258^ provid-
ing that certificates of stock shall be signed
by the president or vice president, or other
oflaeer designated by the-board of directors, and
countersigned by the treasurer and" sealed
with the corporate seal, does not prevent the
corporation from requiring in addition to the
statutory signatures the signature of a reg-
istrar of transfers. Dollar Sav. Fund &
Trust Co. V. Pittsburg Plate Glass Co., 213
Pa. 307, 62 A. 916.

79. Dollar Sav. Fund & Trust Co. v. Pitts-
burg Plate Glass Co., 213 Pa. 307, 62 A. 916.
Where a necessary signature is forged, the
party taking the certificate without exercising
proper diligence to verify the signatures can-
not hold the corporation liable on account of its

negligence in leaving the certificate where it

could be obtained and the forged signature
affixed, as "where the certificate "was execut-
ed as required by statute but did not have
the signature of a transfer agent, as requir-
ed by the rules of the corporation, which
requirement was shown on the face of the
certificate, and an ordinary clerk took It

from the place where the corporate officers

had left It, forged the signature of the trans-
fer agent, and transferred it to a party who
pledged It to the plaintiff. Id.

SO. Stock hooks having been lost, suit was
brought to ascertain who were stockholders
entitled to a distribution of assets. Geneva
Mineral Spring Co. v. Steele, 97 N. Y. S.

996. Objections to judgment awarding stock
to a certain party held well taken. Id. The
omission to find as to the title of parties who
were before the court to certain shares was
a mistrial as to those shares. Id. The
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(§ 14) C. Subscriptions to capital stocky and other agreements to take

stocl-.^^—There is a distinction between a contract of subscription and a purchase

of stock/^ subscribers to stock being those who, upon the formation of the corpo-

ration, mutually agree to take and pay for the stock.'^ No particular form of sub-

scription is necessary in srder to render the subscription binding/^ except where

the method or form of subscription is prescribed by statute/^ and even then the

method or form prescribed by the statute is not essential to the validity of the

subscription, unless the statute is mandatory.^" A condition attached to a sub-

scription of stock must be specific and certain.^^

In the absence of any special agreement, subscribers agree to pay for their

stock at par value,'* and it is sometimes provided by statute that stock shall not

be sold to subscribers at less than par,'" but after the formation of the corporation

a party may make any agreement for the purchase of stock at a stipulated price

that the parties may desire."" The issue of stock gratuitously is violative of the

rights of existing holders of nonassessable stock, and is a fraud upon subsequent

subscribers and creditors,"^ but it is not essential that the subscription should be

paid in money."^ Payment to a subscription agent is payment to the corporation."'

An action upon a stock subscription is properly brought in the name of the

corporation,"* and the liability of the defendant will be determined by the law of

stock transfer book having been lost, a new
one made by the president by pasting origi-

nal certiticates which had been returned In

the stock certificate book, memoranda of

transfers being- endorsed on the back of such
certificates by the president, was not ad-
missible in evidence under Laws 1875, c.

611, p. 759, § 17, making stock transfer
books so admissible. Id. Indorsements on
the back of an original certificate, made by
the president for his own benefit and not
in the course of his official duties, showing
assig-nment to himself, was inadmissible.

Id. The entire certificate book having been
offered in evidence and objected to, the book
containing objectionable statements indorsed
upon the certiflcates pasted therein, the

whole book was inadmissible. Id.

81. See 5 C. L. 791.

82, S3. McDowell v. Lindsay, 213 Pa. 591,

63 A. 130.

84, 85. Planters' & Merchants' Independ-
ent Packet Co. v. Webb [Ala.] 39 So. 562.

86. Acts 1903, p. 310, Is not mandatory.
Planters' & Merchants' Independent Packet
Co. v. W^ebb [Ala.] 39 So. 562.

87. A mere statement by a subscriber In

a letter in which he sent in a remittance
that he understood that certain persons were
chiefly interested in the proposed corpora-
tion did not rerider the subscription condi-
tional upon such persons being so interest-
ed. Smith V. First Nat. Bank [Tex. Civ.

App.] 16 Tex. Ct. Rep. 729, 95 S. W. 1111.

88. McDowell v. Lindsay, 213 Pa. 591,

63 A. 130.

S9. The courts of Pennsylvania will not
declare unconstitutional the West Virginia
statute prohibiting the sale of stock to
subscribers at less than par, except upon
two weeks' published notice of intention to

present a resolution authorizing the sale,

such statute having been treated as con-
stitutional by the legislative and executive
departments of West Virginia for several

years. McDowell v. Lindsay, 213 Pa. 591.

63 A. 130. Sale below par void as to credi-

tors. McConey v. Belton Oil & Gas Co.
[Minn.] 106 N. W. 900.

90. McDowell v. Lindsay, 213 Pa. 591, 63
A. 130. An innocent purchaser of stock
from a West Virginia corporation after the
formation of the same, for less than par
value, obtained a full and complete title to
the stock, without any further obligation to
the company or its creditors for the differ-
ence between the par value and the

.
pur-

chase price, notwithstanding that the no-
tice required by the West Virginia statute
to be given where stock is to be sold at less
than par value was not given. Id.

91. Such an issue will render the di-
rectors responsible therefor liable in dama-
ges, and make the subscriptions of sub-
sequent stockholders voidable. Hinkley v.
Sac Oil & Pipe Line Co. [Iowa] 107 N. W.
629.

92. Where a stockholder Is given full
credit for property given in exchange for
stock, he will have to account for a sub-
sequent credit on account of a portion of
the same property. Essex v. Essex [Mich.]
12 Det. Leg. N. 439,. 104 N. W. 622. As to-
payment for stock with property or labor,
see post § 16 ,E, Fictitiously Paid up
Stock. Where a stockholder assumes a debt
of the corporation as part payment for his
stock, he cannot be held to account for
the credit thus given him pending an ac-
tion by the creditor against the corpora-
tion. Essex V. Essex [Mich.] 12 Det. Leg.
N. 439, 104 N. W. 622.

93. Where a corporation receives and ac-
cepts payments upon stock made to its sub-
scription agent, and delivers the stock cer- .

tiflcates through such agent, such payments
constitute payments to the corporation. Kel-
lenberger v. Oskaloosa Nat. Bldg., Loan &
Investment Ass'n [Iowa] 105 N. W. 836.

94. Hastings Lumber Co. v. Edwards, 188
Mass. 587, 75 N. E. 57. In considering the
rights of the defendant in such an action,
the distinction must not be forgotten be-
tween such an action and one to recover an
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the corporation's domicile." As a general rule, the liability of one subscriber is

not dependent upon the performance of their contracts by tiie others.^"

A stock subscription cannot be released either by the board of directors"' or

by a majority of the stockholders,"^ but where a subscription is rejected and abro-

gated, the subscriber is released from liability thereon,"" and, likewise, a material

departure in the charter from the terms of the subscription as to the object and

powers of the corporation releases the subscriber.^ A corporation may, before it

has contracted debts, call in partly paid stock and issue in lieu thereof fully paid

stock to an amount equal to that paid in on the original issue.^ A corporation

may make a conditional sale of its stock, whereby it undertakes to take back the

stock if the purchaser is not satisfied with it.'

unpaid assessment on capital stock, the
former action being based upon tlie agree-
ment to take and pay for the shares, treat-
ed a? a contract at common law, to recover
the balance due on such contract. Id.

95. Hastings Lumber Co. v. Edwards, 188
Mass. 587, 75 N. E. 57.

IMi. Even where the subscriptions are all

on the same list, each subscriber agreeing
to take the amount set opposite his name.
Hastings Lumber Co. v. Edwards, 188 Mass.
587, 75 N. E. 57.

97. Theis v. Durr, 125 Wis. 651, 104 N. W.
985. In absence of statute, charter, by-law,
or vote of the corporation expressly per-
mitting it. Hastings Lumber Co. v. Ed-
wards, 188 Mass. 587, 75 N. E." 57. A by-law
authorizing the directors of a corporation to
control the business of the corporation and
to takei such steps as in their judgment are
best for the interests of the corporation,
and to issue and dispose of such part of

the treasury stock as they deem for the
best interests of the corporation, will not
authorize them to convert shares which
have been subscribed but not paid for into
treasury stock and thus relieve the sub-
scriber. Id.

98. Theis v. Durr, 125 Wis. 651, 104 N.
W. 985.

99. Where the evidence was uncontradict-
ed that a subscription had been rejected,

an instruction that there was no evidence
of such subscription was harmless, though
there was such evidence. Sheldon Canal Co.
v. Miller [Tex. Civ. App.] 14 Tex. Ct. Rep.
279, 90 S. W. 206. Where the evidence was
uncontradicted that a subscription had been
abrogated before the institution of a suit

involving such subscription, there was no
error in excluding evidence of notice, after

th« institution of such suit, to the sub-
scriber to pay such subscription. Id.

1. Subscriber to stock in corporation to

be organized to operate a cotton seed oil

mill not bound where the charter also con-
ferred power to operate cotton gins. Co-
manche Cotton Oil Co. V. Browne [Tex. Civ.

App.] 14 Tex. Ct. Rep. 306, 90 S. W. 528.

But this case was reversed on appeal on the
ground that the power given by the charter
of the company to operate cotton gins only
as accessories and feeders to the cotton oil

mills was not a variance from the terms
of the subscription, which were to a cor-

poration which was to operate a cotton oil

mill, the expressed power in the charter to

operate the cotton gins being held to be

merely the expression of a power which
was implied from the power to operate the
cotton oil mill. Comanche Cotton Oil Co.
V. Browne [Tex.] 15 Tex. Ct. Rep. 641, 92
S. W. 450. The authority given by statute
to corporations to amend their charters
does not authorize a variance between the
terms of the original subscriptions to stock
and the articles of incorporation. Comanche
Cotton Oil Co. V. Browne [Tex. Civ. App.]
14 Tex. Ct. Rep. 306, 90 S. W. 528. Where
a subscriber told another subscriber that
she could not attend the meeting at wliich
the organization was to be effected, and
that whatever the others did would be all
right with her, this did not justify or au-
thorize a departure in the articles of In-
corporation from the terms of the sub-
scriptions. Id.

2. Vrooman v. Vansant Lumber Co. [Pa.]
64 A. 394. Such a change in the subscription
to stock is not a reduction of the capital
stock where the balance of the stock re-
maining after the issue of the fully paid
shares is retained by the corporation. Id.

Notice of intention to change the sub-
scription must be given to the stock-
holders. Id. Notice of intention to change
the subscriptions in this way may be
w'aived, as where all the stockholders ex-
cept one attended the meeting which au-
thorized the reduction of the subscription
and the one that was not present ratified
the change by accepting the fully paid stock
and surrendered his partly paid stock. Id.
Failure to file annual reports required by
statute, and thus to give notice of the change
in the subscription, will not operate to ren-
der the change invalid as to a subsequent
creditor who had actual notice of the change
before extending credit to the corporation.
Annual reports required by Act April 29,
1874, § 39, cl. 8. Id.

3. And may agree to pay Interest on the
purchase money if the stock is returned.
Ophir Consol. Mines Co. v. Brynteson [C. C.
A.] 143 F. 829. Such an agreement does
not come within the prohibition against
relieving subscribers from their subscrip-
tions. Id. Previous negotiations between
the corporation and the purchaser looking to
an absolute sale of the stock will not ren-
•der the subsequent conditional sale invalid
as beiflg without consideration, where such
negotiations do not amount to a contract,
or where, if they amount to a contract, a
subsequent bona flde dispute arises between
the purchaser and the corporation which is

settled by the conditional sale. Id. Where
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Subscriptions procured by fraud are invalid,* and the money paid thereon may
be recovered back/ and where, on the other .hand, the consideration paid to a cor-

poration for its stock wholly fails, the shares so issued may be cancelled at the in-

stance of the coiporation.*

the agreement for such a sale Is signed by
the corporation and its president jointly,
the consideration moving between the cor-
poration and the purchaser is sufficient to
support the liability of the president for
the return of thie money. Id.

4. A paper corporation, whose subscrip-
tions to stock were never -paid and which
never acquired any property anJ never car-
ried on any business, and which had no
creditors, Tvas itself a fraud, and had no
standing in court to recover subscriptions
for its fictitious stock. Metropolitan Lead &
Zinc Min. Co. v. Webster, 193 Mo. 351, 92
_S. W. 79. _A. subscriber to stock has the
right to assume that other subscribers have
paid the same :for their stock as he pays for
his, and a discrimination in this regard w-ill

render the subscription voidable. Hinkley
V. Sac Oil & Pipe line Co. [Iowa] 107 N.
W. 629. Misrepresentations of president of
corporation aa to Its solvency. Collins v.

Chipman [Tex. Civ. App.] 15 Tex. Ct. Rep.
411, 95 S. W. 6ff6. The misrepresentations
having been made within the scope of the
officer's authority, knowledge on the part of
the corporation of such representations was
not essential to its liability. Id.

Fraud of the promoters in securing a
stock subscription is ground for cancel-
lation, as where the promoters make
fraudulent representations as to the indebt-
edness 'Of the corporation. Tinker v. Kier,
195 Mo. 183, 94 S. W. 501. A party who
has been induced to subscribe to stock
through the fraud of the promoters and
directors may sue tor the cancellation of
his contract and the recovery of the amount
paid by him. Hinkley v. Sac Oil & Pipe
Line Co. [Iowa] 107 N. W. 629.

5. Collins V. Chipman tTex. Civ. App.]
15 Tex. Ct. Rep. 411, 95 S. W. 666; Hinkley
V. Sao Oil & Pipe Line Co. [Iowa] 107 N.
W. 629.
Insolvency of tlie corporation will not bar

the right to sue for the cancellation of a
stock subscription for fraud, provided the
suit be instituted before some overt step
indicative of insolvency has been taken by
or against it. Hinkley v. Sac Oil & Pipe
Line Co. [Iowa] 107 N. W. 629.

Pleaains: In such a suit, where the plain-
tiff alleged that he relied on the representa-
tions of the defendant'^ president made in-
dividually and also as president, the peti-
tion was not subject to a demurrer because
it did not alleg-e that plaintiff relied solely
upon the representations made by the de-
fendant's president as such. Collins v. Chip-
man [Tex. Civ. App.] 15 Tex. Ct. Rep. 411,
95 S. "W. 666.
Evidencei The rule against contradiction

of written instruments by parol evidence
will not prevent the establishment of tlie'

fraud by parol evidence. Metropolitan Lead
& Zinc Min. Co. v. Webster, 193 Mo. 351, 92

S. W. 79; Collins v. Chipman [Tex. Civ. App.]
15 Tex. Ct. Rep. 411, 95 S. W. 666. Where the de-

fendant's president represented to the plaintiff

that the defendant was In good flnaneial con-
dition, evidence of the condition of the de-
fendant three years after, such representa-
tions w^as admissible. Collins v. Chipman
[Tex. Civ. App.] 15 Tex. Ct. Rep. 411, 95
S. W. 686. A representation of the defend-
ant's president that the purchase jof the stock
was a "splendid investment" was not, when
taken In connection with representations as
to the facts upon which such statement was
based, a mere expression of opinron which
should have been excluded from the testi-
mony. Id. Where the defendant's book-
keeper, secretary, and treasurer testified that
the company had earned net profits during
a certain period. It was competent to ask
him on cross-examination whether during all
that T)eriojd the earnings had been sufficient
to pay off a debt due the president for the
property on ^vhich the business was con-
ducted. Id. Testimony of the defendant's
general manager, that a few weeks before
the purchase of the stock by the plaintlfC
in reliance upon representations as to the
solvency TOf the defendant, the defendant
owed its officers and employees over $7,000,
was admissible. Id-. Hypothetical questions
bearing upon the condition of the defend-
ant at the time it was represented as solvent
to the plaintiff held proper and supported
sufficiently by the evidence. Id. The testi-
mony of the defendant's bookkeeper, secre-
tary, and treasurer, that it would have taken
practixially all of the defendant's assets to
pay its debts at the time favorable repre-
sentations of its condition Tvere made to
the plaintiff, was admissible. Id. Where the
representations complained of as fraudulent
related to the condition and prospects of
the defendant. It was competent to ask the
defendant's president on cross-examination
as to the management of the corporation,
amount of salaries paid to officers, etc. Id.
Exclusion of defendant's evidence as to the
reasonable value of the stock was harmless
vT-here it was admitted at another point in
the case. Id. A variance between the evi-
dence and allegations as to some of the
representations upon which plaintiff relied
in purchasing his stock was immaterial,
where the allegations as to the other mis-
representations were proved as alleged. Id.

Instructions: An instruction that if the
plaintiff at the end of a year knew no
dividends were declared, he was thereby
put upon inquiry as to the misrepresenta-
tions complained of by him, was properly
refused, as being upon the weight of the
evidence. Collins v. Chipman [Tex. Civ.
App.] 15 Tex. Ct. Rep. 411, 95 S. W. 666.
Laches may estop a subscriber from re-

scinding his subscription for fraud, but the
relation between a corporation and its share-
holders, whose subscriptions have been ob-
tained by the fraud of its agent, are some-
what different from the relations between
a shareholder seeking to cancel' his sub-
scription and subsequent subscribers and
creditors. Plaintiff held not barred by
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CaUs and assessments.''—In the absence of Btattukiry restrictions, subscriber*

to stock may agree among themselves to pay tlie amount of tlieir subscriptioM

either in a single instalment or in such sums and at such times as the same may b«

called ioT,* and that the eoTporation shall have a lien on lie stock for unpaid sub-

scriptions.* A call ior unpaid subscriptions may be enforced by action against

the subscriber.^" A notice by mail a jeasonable time before suit against the stock-

JioiMer is sufftciemt.^^

At common law a corporation cannot assess the holders of fully paid shares

iw any purpose/" but such holders may be assessed where it is so provided by stat-

ute/' and by becoming a, stociitQlder a party comtiadiB with the corporation to

pay all lawful asaessiments irpon Ms stock." A stoekholder is entitled to notice of

meetingfi at which aa&essmettts are .miadie,'^ .but iailHiFe to give s-ueh notice may be

cured by ratiftcatiQn sS. the ass^sment,^" and a stoeSbolder may be precluded gen-

erally -from assfirting ihe iircalidity .rf .an a^esaiiiffint &ihsr by estoppeP' or by rati-

:fi^itian.^* A -pssmmsm of a fey-bcw titatt .^hssSbg c^ a^essments mrast be given in a

particToiax way may be waived by the stoekhoMeEa.''^ In the aib^iteeM a cantrarj

lowing, it will be presHaaied that an. agserairaent was made by a qtiffinarm of di-

laches. CoHins v. ChlpmsTi ETex. Cfar. App-l
IB T.ex. Ca. »ep. 411, 95 S. W. SSK.

S. Evidence held -to sustain flndliis .that

(»nisideca.tt{m wlially iaMsA. .SEiUaiiie iCeme-
±ery .Jisa'n w. Holmies [JHlnn.J IftS N. W.

7. See 5 C. L. TISS.

8. Sttch a contract is a wafwEr of the rigtt
to iBslst that ttee corporation shall levy as-
sessments tberreior ,as providefl .by 'the -C3Tfl

Cote, and may be enforced againat tbem by
tlie corperrarfcion according: to its terras.

People's Home Say. Bank v. .Sadler [Cal.

App.] SI P. 1029.
:9. The right to adopt such a by-law is not

cnrtailed by Civ. Code I 303, enumerating
certain matters open which by-laws may be
adopted. People's JHome Sav. IBank v. Sadler
[Cal. App.: 81 P. 1029.

10. Notwithstanding a by-Jaw giving the
corporation a iien on the stock for such
s»l>scrtption. and Code Civ. Proc. § 726, pro-
viding that the only remedy upon a mort-
gage is by foEecslosure, such lien not being
a mortgage. People's JHome Sav. Bank v.

Sadler FCal. App.] 81 P. 1029.
Aiitliortty of attorney: In the absence of

a contrary showing, it Will be presumed that
the attorney who Institutes a suit for a cor-
poration to collect assessments or calls up-
on stock was iduly authorized, and hence
±he validity of a resolution authorizing the
attorney to bring the suit was iramaterlal,

as the board may thereafter have directed

the attorney, in a proper roanmer, to bring
the suit. Peoiple's Home Saiv. Bank v. Kauer
[Cal. App.] 84 P. S29.

11. People's Home Sav. Bank v. Eauer
[Cal. App.l 84 P. 329.

13. Carter, Ejce & Co. v. Hano Co. [N.

H.] 84 A. 201.

13. In New jHampshlre a corpoj-ation may
assess the holders of fully paid shares to

satisfy corporate claims for which the share-
holders are individually liable, whether su(ih

liability arises .because the full amount of

capital fixed by the corporation has not been

7 Curr. Law—.57.

paid In BET .-bei:suixse the .ecrrparation or its

ofiiceirB hasre failed In Bame other r-espects
to comjilly -mith the statute liniitlirg the

; litability tH shaxeholdEis to the loss Of their
stack. Carter, Jliee & Co. v. Hano Co. [It.

H.] 64 A. 201.
14. Callahan v. Chilcott Ditch Co. .[ColoJ

SB P. 123.
A stocKltol^ker Is pTes.iuii.«d to liave notice

of t^-laws relating to assessments. Calla,-
ban V. Chilcott Ditch Co. [Colo.] 86 P. 123.

15. Profper notice under the by-laws ol
an irrigation company and Mills' Ann. St.
Pev. Supp. -5 481, held to have been given of
a meeting at which assfessments under I
Mills' ATin. St. I 569 were made upon fully
paid stock. Callahan v. Chilcott Ditch Co.
FGolo.] 86 P. 123.

10. A party who has ratified a meeting at
which an assessment Is made by paying the
assessment cannot deny the validity of an
adjourned meeting at which another assess-
ment is made on the ground that no notica
was given of the adjournment. Callahan
V. Chilcott Ditch Co. [Colo.] 86 P. 123.

17. .A stockholder "who participates in a
meeting at which an assessment is levied
is estopped to deny the validity of the as-
sessment. Callahan v. Chilcott Ditch Co.
[Colo.] 86 P. 123.

18. Payment of an assessment is a rati-
fication of the validity -of the meeting at
which the assessment was made. Callahas
v. Chilcott Ditch Co. [Colo.] 86 P. 123. A
stockholder In an Irrigation company Who
had ratified assessments upon fully paid
stock could not thereafter repudiate «uch
asseHsmenta -on the ground that 1 Millsf
Ann. St. § 569 authorized such assessments
only when all the stock -was fully subscribed
and paid up and that this had not been
done at the time of the assessments In
question. Id.

1». Requirem'ent of by-law that notico
be given by publication could not be set

UiP as ground for setting aside an assessment
where It was the custom of the corapajir
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,Wliere a certificate, of stock shows on its face that it is liable to an assess-

ment and call, a transferee thereof becomes liable by way of novation.^^

A sale of stock for nonpayment of a call or assessment after the stockholder

has made a proper tender is void/^ and the stockholder may either sue for dam-

ages^^ or sue to have his stock reissued to him.^*

An injunction against an assessment, So far as it was made for an illegal pur-

pose, does not necessarily determine the validity of the assessment for other pur-

poses.^^

(§ 14) D. Miscellaneous rights of stockholders?'^—A subscriber to' stock has

no lien upon the amount subscribed by him or upon the property purchased there-

with.^'

The right to dividends.^^—Dividends cannot be paid out -of the capital stock,^'

and when so paid may be recovered back.^"

to give only personal notice and the com-
plaining stockliolder received personal no-
tice. Grand Valley Irr. Co. v. Fruita Imp.
Co. [Colo.] 86 P. 324.

20. A complaint to enjoin a sale of cor-

porate stock delinquent on account of non-
payment of an assessment i.=t fatally detec-
tive, where it fails to aver that the defend-
ant corporation was organized for profit

and therefore restricted by Civ. Code § 290,

Subd. 5, in the manner of diminisliing the
number of its directors, otherwise than
tlirough an amendment of its articles, it not
appearing therein what number of directors

had been provided in its original articles,

or that three, the number that acted on
the assessment, did not constitute a quorum.
Humphry v. Buena Vista Water Co. [Cal.

App.] 84 P. 296. Notice of an assessment is

not essential to the validity of the assess-
^ ment, but is intended to afford an oppor-
tunity to pay and thus lay the basis for suit

or sale of the st6ck in the event of failure

to pay. Id.

21. See Civ. Code § 1531, subd. 2, defin-

ing a novation. People's Home Sav. Bank
V. Sadler [Cal. App.] 81 P. 1029. Where a
transferee of such stock was admitted, to

the privileges of membership in the corpora-
tion, this was a sufficient consideration for

liis agreement to pay such assessments as
might be legally made upon the stock. Id.

Where a transferee has the stock placed in

his name on the books of the corporation,

a call or assessment may be made either

ng-ainsl the owner or against the transferee,

though the latter holds only as a pledgee.

Civ. Code § 322, providing that a party hold-

ing stock as collateral security, or as trustee
or in any representative capacity, is not
:l stockholder, applies only to the statutory
liability of stockholders. People's Home
Sav. Bank v. Rauer [Cal. App.] 84 P. 329.

22. Wilson V. Duplin Tel. Co., 139 N. C.

3D5, 52 S. E. 62.

i3. Wilson V. Duplin Tel. Co., 139 N. C.

.595, 62 S. B. 62. Where the stockholder is

the purchaser at a sale of his stock for
nonpayment of an assessment, and the price

raid is only the amount of the assessment,
the stockholder sustains no damages by rea-

son of the sale, and hence where the stock-
holder is a corporation, evidence that the
purchaser at the delinquent sale was a. party

who owned nearly all the stock in the cor-

poration whose stock was sold was admis-
sible. Grand Valley Irr. Co. v. Fruita Imp.
Co. [Colo.] 86 P. 324.

24. Notwithstanding that he may save
himself from dfaimage by purchasing the
stock at the delinquent sale. Wilson v.
Duplin Tel. Co., 139 N. C. 395, 52 S. E. 62.

25. Injunction against performance by ir-

rigation company of a contract for the con-
struction of a ditch at its own expense for
the benefit of a stockholder when the by-
laws required the stockholder to pay for
such construction, and injunction against
assessment so far as same was to be applied
to such construction. Grand Valley Irr. Co.
v. Fruita Imp. Co. [Colo.] 86 P. 324. Where,
in a suit by a stockholder for damages for
sale of his stock under an alleged illegal
assessment, it appeared that the assessment
bad been enjoined in a former suit so far
as it was intended to be applied to a cer-
tain purpose, but it did not appear whether
the validity of the assessment for other
purposes was determined, the defendant
should have been allowed to show that this
Issue was not determined in the former suit,
and that the assessment- for which' the stock
was sold was not applied or intended to be
applied to the purpose contemplated by the
injunction. Id. Where an assessment Is

enjoined so far as Its application to a par-
ticular purpose is concerned, a subsequent
reduction of the assessment is equivalent
to a new assessment, without reference to
and unaffected by the injunction against the
first assessment. Id.

26. See 5 C. L. 794.

27. A subscriber to a syndicate fund,
which is placed in the hands of certain
parties as managers to be invested in cer-
tain properties which are to be sold and the
profits divided or to be capitalized and the
stock divided among the subscribers, has
no lien, legal or equitable, upon the amount
subscribed by him or the property pur-
chased therewith.' The fact, therefore, that
some of the property so purchased has a
situs in a certain state, does not give a
Federal court for such state jurisdiction,
under Act March 3, 1875, § 8, 18 Stat. 492,
of a suit by the subscriber to the syndicate
against the managers of the syndicate.
Jones V. Gould, 141 F. 698.

2S. See 5 C. D. 794.

29. P. L. 1896, p. 286, § 30. Siegraan V.
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The accumulated profits of a corporation belong to it and do not become the

property of the stockholders until a dividend has been declared/^ and generally

the question of declajing a dividend is entrusted to the sooind discretion of the

directors/^ but where a by-law provides for the payment of a certain dividend upon

a certain class of stock, such by-law constitutes a contract between the corporation

and the holders of such stock.'^ And so also, where dividends have been regularly

declared on common stock, they become the absolute property of .the stockholders,^''

Kissel [N. J. Eq.] 62 A. 941; Siegman v.

Electric Vehicle Co., 140 F. 117. A by-law
providing for the payment of dividends be-
fore the payment of necessary expenses is

invalid as being an agreement to pay divi-
dends to the impairment of the capital stock.
Cratty v. Peoria Law Library Ass'n, 219 111.

516, 76 N. B. 707. Where dividends are
paid out of the surplus, the presumption is

that they are paid out of the profits. Thus,
where the funds out of which dividends
on bank stock held in trust were paid
could not be traced to their source, and after
such payment the bank's capital remained
unimpaired, it was held that such dividends
did not belong to the corpus of the trust
estate. Boardman v. Boardman [Conn.] 62

A. 339.

30. So far as necessary for payment of
debts. Mills v. Hendershot [N. J. Eq.] 62

A. 542.

Limitations: Where such dividends are
received without notice of their source or
that the corporation is insolvent, an Implied
trust is created as to which a court of
equity will apply the statute of limitations
(Mills v. Hendershot [N. J. Bq.] 62 A. 542),

but where the stockholder receives the divi-
dends with knowledge that they are being
paid out of the capital, equity will not
recognize the statute of limitations, and
the fact that under Laws 1896, p. 286, o.

185, § 30, directors are not liable after six

years for dividends paid out of the capital,

will not affect their liability as stockholders
for amounts received In fraud of the com-
pany (Id.).

As to liability of directors voting for such
dividends, see post, § 15, Statutory Liabilities.

As to right of stockholder to sue in such
case, see post, this section, Stockholders
Suing for Corporation.

31. Trustee in bankruptcy of a stock-
holder takes no title to accumulated profits.

Bryan v. Sturgis Nat. Bank [Tex. Civ. App.]
90 S. W. 704.

32. Cratty v. Peoria Law Library Ass'n,

219 III. 516, 76 N. B. 707, afg. 120 111. App.
596. The declaration of dividends rests with
the directors or other governing body, and
this discretion will not, in the absence of

fraud, be controlled by the courts. Bryan
v. Sturgis Nat. Bank [Tex. Civ. App.] 90

S. W. 704. As to common stock, such dis-

cretion will not be interfered with by a

court of equity in the absence of bad faith

or unjustifiable conduct. Id.

33. The fact that the performance of the

contract may lead to the insolvency of the

company will not invalidate the contract.

Cratty v. Peoria Law Library Ass'n, 219 111,

516, 76 N. E. 707, afg. 120 111. App. 596. But
a contract to pay dividends before expenses

is invalid.. Id. A by-law providing that

certain special stocli should be entitled to an
annual dividend for a certain period in
preference to the other stock held to mean
that special stock should receive a certain
per cent of the profits, though not earned
within the period specified. Gardner Sav.
Bank v. Taber-Prang Art Co., 189 Mass.
363, 75 N. E. 705. Charter provisions for
certain divid-ends on preferred stoclt con-
stitute a contract with the holders of such
stock, which is not affected as to dividends
in arrears by a reduction of the stock of
the corporation, under Laws 1902, p. 1836,
c. 688, § 44, and such dividends constitute a
lien upon surplus profits accumulating after
such reduction, but are not payable out of the
surplus created by such reduction. Laws
1892, p. 1836, c. 688, § 46, providing for
reduction of stock, requires the surplus
thereby created to be distributed ratably
among the stockholders. Roberts v. Rob-
erts-Wicks Co. [N. Y.] 77 N. E. 13.

A j^uaranty of dividends is assi@;nable and
inures to the benefit of a purchaser of such
stock from the party to whom it was is-

sued. Guaranteed stock of railroad company
issued to city in exchange for city bonds in
aid of / the railroad. Marklove v. Utica,
etc., R. (io., 48 Misc. 258, 96 N. T. S. 795.
Stockholders may sue in equity to com-

pel directors to declare dividends which have
been guaranteed. Cratty v. Peoria Law Li-
brary Ass'n, 219 111. 516, 76 N. E. 707. Equity
may compel the corporation to identify the
stock guaranteed by indorsement or other-
wise, so as to render the guarantee of some
value upon a sale of the stock, where the
corporation is attempting to repudiate its

guarantee and thus render it worthless ex-
cept to the original stockholder. Marklove
V. Utica, etc., R. Co., 48 Misc. 258, 96 N. Y. S.

795. In an action by a pr^erred stock-
holder against the corporation, it is not suf-
ficient to merely state that the plaintiff
is a preferred stockholder, but the character
of his certificate and the relative rights
established thereby must be alleged. Hackett
V. Northern Pac. R. Co., 140 P. 717.
Laches: Several years' delay on the part

of a preferred stockholder in suing for the
enforcement of the corporation's agreement
to pay certain dividends on such stock is

not necessarily such laches as will bar the
suit, as where the stockholder never other-
wise acquiesced in the denial of his rights
and no one was injured by his delay. Crat-
ty V. Peoria Law Library Ass'n, 219 111. 516,
76 N. B. 707.

34. Cratty v. Peoria Law Library Ass'n,
219 111. 516, 76. N. B. 707; Steel v. Island
City Mercantile & Mill. Co. [Dr.] 83 P. 7.S3;

McLaren v. Crescent Planing Mill Co. | Mo.
App.] 93 S. W. 819. Although no fund is

set aside at tlie time out of which the
dividend is to be paid. Id.
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and a dividend once declared cannot, therefore, be revoked by the corporation with-

out the consent of the stockholders." Dividends among stockholders of the same
class must always be equal.'"

If the corporation pay the dividend to the apparent ovmers of the stock, as

shown by its books, without notice of any assignment, it will be discharged of its

obligation for such dividend,^' but if the corporation has notice of an assignment
of stock, it must pay the dividend due such stock to the assignee thereof.^*

A corporation may have the right to offset claims against a stockholder against

the latter's claim for dividends.*'

Bight to inspect the books and papers of the corporation.^^—:A stockholder has

a right to inspect the books of his corporation,*^ not only under statutory or consti-

stutional provisions,*^ but also at common law,** and in a proper case such right

is enforceable by mandamus,** and officers refusing to aUow inspection in a proper

case are subjected to statutory penalties.*"

A stockbolder mnT sne at law to recover
his share of a declared dividend. Cratty
V. Peoria Law Library Ass'n, 219 111. 616,
76 JJ. E. 707.

35. This is true of a stock dividend as'

well as a cash dividend. McLaren v. Cres-
cent Planing Mill Go. [Mo. App.] 93 S. W.
819. Nor can the corporation Indirectly re-
voke the dividend by making an assessment:
expressly and confessedly for that purpose
and payable on the same day as is the pre-
viously declared dividend. Id.

86. Equity has Jurisdiction to prevent a
discrimination between stockholders of the
same class. Cratty v. Peoria La,w Library
Ass'n, 219 in. B16, 76 N. E. 707.

37. Steel V. Island City Mercantile & Mill.

Co. [Or.) 83 P. 783.

Dividends on sto«k covered hy an option
to purchase belong to the original owner,
where they are declared before the sale con-
templated by the option is consummated,
and an antedated transfer of the stock on
the books of the corporation, made without
the original owner's knowledge or consent,
was unavailable to give the purchaser the
right to dividends declared before the sale
was completed. Rowe v. White, 98 N. T. S.

729.
38. Though the assignment was not made

until after the dividend was declared, it hav-
ing been made, however, before payment.
Steel V. Island City Mercantile & Mill. Cob
[Dr.] S3 P. 783.

30. Where a corporation has the right to
pay the taxes upon Its stock and to deduct
the same from dividends, no resolution -of

the directors is necessary In order to au-
thorize the exercise of such power. Ken-
nedy V. Citizens' Nat. Bank, 128 Iowa, 561,
104 N. W. 1021. Where a corporation sued
one of its officers for an accounting, and. It

appearing that the plaintiff's claim was un-
founded, the defendant was allowed, in the
same suit, to recover dividends with which
he had been credited by the corporation on
its claim, though defendant, in his answer,
made no demand for affirmative relief, and
had acquiesced in the retention of the divi-
dend by the corporation. Consolidated Fruit
Jar Co. V. Wisner, 110 App. Div. 99, 97 N. T.

S. 52, The plaintiff, In such case, having it-

self brought the question as to the dividends

Into the suit, could not avoid a Judgment

against It therefor on the ground that a
part of the dividends was payable to the de-
fendant as a trustee. Id.

40. See 5 C. L. 79S. See, also, special ar-
ticle, B C. L. 834.

41. A stockholder suing to set aside as
fraudulent a conveyance of thp corporation's
property la entitled to an Inspection of the
books of the corporation containing evidences
of the transfer, and the order for a discovery
In such case should not be entered against
a defendant who is not an officer or director.
Snyder v. De Forrest Wireless Tel. Co., 99 N.
Y. S. «44. A stockholder's right to inspect
the books of the corporation is not depend-
ent upon the amount of his holdings. In re
O'Neill, 47 Misc. 495, 95 N. T. S. 964.

42. Const, art. 12, § 14, affirming the right
of inspection with exception of books of re-
ligious, educational, and benevolent corpora-
tions. Gavin V. Pacific Coast Marine Fire-
men's Union [Cal. App.] 84 P. 270.

Poreigrn corporationsi A statute Imposing
a greater penalty upon foreign corporations
for failure to provide for and allow inspec-
tion of its books by stockholders, is not un-
constitutional. Laws 1892, p. 1840, c. 688, §
53, as amended by Laws 1897, p. 314, c. 384.
See section 29 as to penalty on dom.estic cor-
porations. Pelletreau v. Greene Consol. Gold
Min. Co., 97 N. Y. S. 391. A demand for in-
spection, upon the person apparently in
charge of the office, of a foreign corporation,
is sufficient to lay the foundation for the re-
covery of the statutory penalty for refusing
to allow inspection, without showing that
such person bears any particular relation
-to the company. Under Laws 1892, p. 1840,
c. 688, as amended by Laws 1887, p. 314 c.
384. Id.

43. Guthrie v. Harkness, 199 U. S. 148, 50
Law. Ed. . The right of stockholders to
inspect the stock books is a common law
right, and hence the statutory right is not
exclusive, and the common law right may
be enforced as to corporations not within
Laws 1892, p. 1831, c. 688, § 29. People v.New York Life Ins. Co., 97 N. T. S. 465.

44. Gavin v. Pacific Coast Marine Fire-
men's Union [Cal. App.] 84 P. 270; Guthrie
V. Harkness, 199 U. S. 148, 50 Law. Ed. .

Where petitioner had been a stockholder
since the formation of the corporation, hav-
ing been Induced to purchase his stock by
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Remedies for injvnes to stockholders or to the corporation.*'—:A stockholder

cannot sue individudily fer injuries affecting the corporate or collective rights/^

nor can a stockholder sue his corporation on accoiant of the failure of the latter to

collect its assets,** but, though the internal management of a corporation will not

ordinarily be interfered with at the suit of a stoclcholder,*' courts of equity axe

jealous in protecting the rights of minority stockholders from invasion by the acts

of the majority/" and where there is bad faith or fraud, equity will interfere."*

The interest of a minority stockholdier cannot be destroyed by a fraudulent transfer

of the assets of the corporation,"* and where such a transfer ia made with such in-

the president of the corporation, and It ap
peared that though the corporation was
three years old no report had ever been
made by it and no dividends had been paid,
and petitioner had been unable to ascertain
the condition of the company, which, as
claimed by petitioner, was not doing any
business, mandamus was proper to enforce
petitioner's right to inspeist the books,
though the presldfent stated" that he had told
petitioner that the corporation had lost
money and that petitioner knew the par-
ticulars and that he, the president, had an-
swered all reasonable inquiries, and that pe-
titioner was hostile to the president and
wished the Inspection merely to force the
president to buy petitioner's stock. In re

O'Neill, 47 Misc. 495, 95 N. Y. S. 964.

Where certain cui'fiorations are exempted
by statute from the right of inspection, a
corporation claiming the benefit of such ex-
emption must, by proper proof, bring itself

within the class of exempted corporations,
and, in the absence of such proof, mandamus
will issue to enforce the right of inspection:

Gavin v. Pacific Coast Marine Firemen's Un-
ion [Cal. App.] 84 P.- 270.-

Distinction between statutory and common
la«' right: A stockholder is entitled as a
matter of right to mandamus to compel the
allowance of the statutory right to inspect
stock books. People v. New Tork Life Ins.

Co., 97 N. T. S. 465. But mandamus to en-
force the common law right is discretionary
with the court. Writ denied to compel allow-
ance of Inspection of records of mutual life

insurance company in order to get list of

policy holders. Id.

45. See Laws 1892, p. 1840, c. 688, § 83.

Gould v Olympia Min. Co., 96 N. T. S. 455.

See post § 15 H; Penalties for Refusal qf_ In-

spection of Stock' Book.
46. See 5 C. L. 796.

47. Injuries affecting value of stock.

Wells V. Dane [Me.] 63 A. 324. The existence

of specific design and malicious and fraudu-
lent intent will not entitle the stockholder

to sue where he has sustained no. loss other

than that sustained by the corporation. Id.

Stockholders as such, have no cause of ac-

tion, either collectively or Individually,

against an ofiicer who., has wrongfully ac-

quired the corporate property, the cause of

action being one in favor of the corpora-

tion. Michel v. Betz, 108 App. Div, 241^ 95

N. Y. S. 844. A. stockholder, as such, cannot
maintain an action, agiiinst a third person

for breach of a contract with the corporation,

or for injuries to its property All such

wrongs must be redressed in the corporate

name. Ninneman v. Fox [Wash.] 86 P. 213,

Personal damages resulting to a stockholder
or officer of a corporation from breach by a
third person of a contract with the corpora-
tion or from Injuries by such person to the
corporate property are too remote to be re-
covered, such as damages resulting from dis-
missal of plaintiff from office of manager on
account of losses caused by fraudulent con-
duct of defendants In connection with a
contraot between them and the corporation.
Id.

4S. Stockholder of banking corporation
cannot sue the bank for his share of the
money paid by the bank upon the taxes on
stock of other stockholders. Kennedy v.
Citizens' Nat. Bank, 128 Iowa, 561, 104 N. W.
1021.

49. And it Is immaterial that the visible
and tangible property of the corporation is

within the state, and thus within the juris- •

diction of the court. McCloskey v. Snowden,
212 Pa. 249, 61 A. 796. A minority stockhold-
er has no standing in equity to attack the
valid transactions of the corporation, which
have been approved by a majority of the
stockholders. Pledge ot corporate property
and sale, thereof- by pledgee: Hs^cr!; ?*.<;., !??

Co. V. Shailer [C. C. A.] 141 F. 585. A court
of equity will not interfere with the control
of the members of a corporation over its ac-
tions within the scope of its power where
there Is no bad faith but only error of judg-
ment. Theis V. Durr, 125 Wis, 651, 104 N. W.
986.

BO. Mulvihill V. Vicksburg R., Power &
Mfg. Co. [Miss.] 40 So. 647. A sale of unis-
sued stock, for a grossly inadequate price,
made for the purpose of enabling a portion
of the stockholders to gain control ot tlie

corporation, will be set aside at the In-
stance of the other stockholders. The pur-
chaser, in such case, will not be protectr
ed as an innocent purchaser, where he has
notice of such facts, as for instance that the
price was grossly Inadequate, as should put
hira upon inquiry as to the purpose of the
sale. Essex v. Essex [Mich,] 12 Det. Leg.
N. 439, 104 N. W; 622.

5X. A member of a corporation may Inr
voke the aid of equity for protection from
acts of the other stockholders designed to
accomplish some illegitimate and injurious
purpose, though the acts themselves are law-
ful. Thels. V. Durr, 125 Wis. 651, 104 N. W.
985.

,

52. In such case a purchase at execution
sale by the fraudulent purchaser will not
str.eng.then, his title, nor will he or a new
corporation organized to take over the prop-
erty acquire any right as against the de-
frauded stockholder. Mulvihill v. Vicksburg
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tent, it may be set acide or other appropriate relief may be granted/' though the

corporation was financially hopelessly embarrassed at the time of the sale.^* Di-

rectors are estopped to question as stockholders their acts as directors, and accord-

ingly, when the directors adopting a resolution hold a majority of the stock, the

corporation cannot assail it in behalf of minority stockholders.^'* In- the notes are

collated cases involving questions of parties,'*" pleading,^' practice,^' and juris-

diction.^*

R., Power & Mfg. Co. [Miss.] 40 So. 647.

Where corporation made fraudulent sale of
assets in order to cut out a party who "was
equitably entitled under a contract between
promoters which was adopted by the corpor-
ation, to a certain interest in the corporation.
Id. A committee appointed by the owners
of pooled stock to negotiate a sale thereof
held to have had power to make a. certain
sale. Weitze v. Burrage, 190 Mass. 267, 76
N. E. 508.

53. Where the interests of the public and
of innocent parties will be affected by setting
the sale aside, the .stockholder will be given
a judgment for the value of his interests in-
stead of setting the sale aside. Mulvihill v.

Vicksburg R., Power & Mfg. Co. [Miss.] 40
So. 647.

54. Where, on execution sale at which the
purchaser fraudulently purchased the prop-
erty which he had already purchased
from the corporation, there was a bid
of $40,000 for the property and the
franchises of the corporation subject to
all liabilities, this did not indicate
insolvency. Mulvihill v. Vicksburg R., Pow-
er & Mfg. Co. [Miss.] 40 So. 647. In the
ascertainment of the worth of a street rail-

way corporation over and above Its debts,
the court and commissioner should consider
not only the value of the railroad and elec-
tric light plants and properties in the light
of their cost, earning capacity, and probable
enhancement of value and earnings, but also
the railway and lighting franchises and the
good will of the company. Id. The values
of sh~ares in a street railway corporation
are not necessarily or usually measured by
present earning capacity because they are
frequently dependent on future earning ca-
pacity and enhancement of values. Id. Cur-
rent revenues cannot be applied to the con-
struction debt of a street railroad for the
purpose of showing the road to be insolvent.
Id.

55. Rosehill Cemetery Co. v. Dempster,
121 111. App. 143.

56. Where, in a stockholder's action
against the corporation and others, relief is

prayed for against directors who are not
parties, such prayer may be disregarded as
surplusage where the failure to join them
in no way aifects the defendants sued.
O'Connor v. Virginia Passenger & Power Co.
[N. Y.] 76 N. B. 1082. In an action to set
aside a sale of stock by a committee ap-
pointed for the purpose of negotiating such
sale, only such parties can be joined as de-
fendants as colluded or acted together in
bringing about or making the sale. A di-

rector, who was also the acting manager, of
a corporation, could not be joined as a de-
fendant in an action to set aside a sale of

stock made by a committee appointed by the

owners of the stock, on the ground that sucli
director mismanaged the business of the cor-
poration so as to reduce tlie value of the stock
and thus induce the committee to make the sale.
Weitze v. Burrage, 190 Mass. 267, 76 N. E.
508. Stockholders holding their stock in
severalty cannot join in an action against
the corporation for damages sustained by
tliem as stockholders, there being no unity
of interest in the subject-matter. An action
so instituted cannot be severed. Hackett v.
Northern Pac. B. Co., 140 P. 717.

57. Where the complaint in a stockhold-
er's action alleged a cause of action against
one of the defendants for the cancellation of
certain slock of the corporation held by such
defendiant, and also purported to set out an-
otlier cause of action against another defend-
ant for the cancellation of bonds of the
corporation held by such defendant, but
there was nothing to show that the trans-
actions had any connection with each other,
there was a misjoinder under Code Civ. Proc.
§ 484, though the allegations were not suf-
ficient to constitute a cause of action against
the second defendant. O'Connor v. Virginia
Passenger & Power Co. [N. Y.] 76 N. E. 1082.

58. A suit by a stockholder for the cor-
poration for an accounting is not abated by
the bankruptcy of the corporation pending
such suit, the only effect being that the ac
counting must be to the trustee in bank-
ruptcy instead of to the corporation Meyer
V. Page, 98 N. Y. S. 739. In a suit by stock-
holder to recover proceeds of sale of prop-
erty from directors, a finding that an agree-
ment between the corporation and a stock-
holder as to the disposition of the proceeds
of certain property was rescinded held to be
an adjudication that all the rights of the
parties under the agreement were abrogat-
ed, notwithstanding another finding that the
parties did not so construe their rescission.
Steinfeld v. Zeckendorf [Ariz.] 86 P. 7. A
judgment disposing of the proceeds of cer-
tain property could not be sustained by a
finding that an agreement between a stock-
holder and the corporation in regard to such
disposition had been rescinded where there
were no findings as to the ownership of such
proceeds. Id.

59. Suit to recover diverted assets may
be brought in a foreign state where all the
parties to be affected by the judgment are
within the jurisdiction of the courts of such
state, and there are no assets or parties in
the state of the corporation's domicile
through which jurisdiction might be obtain-
ed tliere to secure the relief sought. Weber
V. Wallerstein, 97 N. Y. S. 846. Bankruptcy-
proceedings by creditors in the state of the
corporation's domicile afforded complainant
no chance for relief wiiere the debts were
settled and the proceedings dismissed. Id.
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Stochholders suing for corporation.""—Prima facie the proper party to seek

redress for wrongs against a corporation or to assert rights in its favor is the cor-

poration itself/^ and the right of an individual stockholder to act for the corpo-

ration in such case is exceptional, and arises only upon a clear showing of special

circumstances, among which is the inability of the corporation itself or its un-

willingness to act, and the refusal of the regular management, after due demand,

to act in the premises."^ The stockholder must establish his right to sue,"' and the

facts authorizing the suit by him must be alleged in the complaint,"* which must

also allege substantially the same facts which would be pertinent in an action by

the corporation itself."^ Where it is alleged and proved that a proper demand has

been made upon the regular management to sue and that it has wrongfully re-

fused, the right of the stockholder to sue is unquestionable,"" the practice being to

eo. See B C. L. 797.
01. MoCloskey v. Snowden, 212 Pa. 249,

61 A. 796.
62. The refusal of the corporate manage-

ment to act must appear afBrmatively to be a
disregard ot duty and not a mere error of

judgment. McCloskey v. Snowden, 212 Pa.

249, 61 A. 796. To enable a stockholder to

sue In equity in his own name upon a cause
of action in favor of the corporation, there

must be some action or contemplated action

by the directors or other acting managers, or

by a majority of the stockholders, which is

beyond their lawful power or is subversive
of the interests of the corporation itself or

of the other stockholders. Clark v. Apex
Gold Min. Co. [N. M.] 85 P. 968. Stock-
holder cannot sue to remedy wrong to cor-

poration without having first demanded that

the directors sue. Crow v. Florence Ice &
Coal Co., 143 Ala. 541, 39 So. 401. Suit to

cancel contract of purchase and to recover
the purchase money. Polhemus v. Polhemus,
108 App. Div. 353, 95 N. T. S. 325.

63. Young V. Equitable Life Assur. Soc,
49 Misc. 347, 99 N. T. S. 446.

Status as stockliolder! A party holding
stock certificates and who is also a policy

holder in a mutual life insurance company
has a status to sue, for the corporation, for

an accounting from directors for property

and funds of the corporation wasted by
them, and where it appeared tliat plaintiff

was both a certificate and a policy holder,

it did not matter in which capacity he sued,

being entitled to do so in one capacity or

the other, or both, and the allegation of

this double capacity did not constitute a
misjoinder of causes, the cause of action

belonging to the corporation and being un-
affected by the capacity in which the plain-

tiff sued. Young V. Equitable Life Assur.

Soc, 49 Misc. 347, 99 N. Y. S. 446. Such an

action is not prohibited by Laws 1892, p.

'l958, c. 690, § 56, prohibiting the granting

of any order or decree for an accounting

from or any injunction against domestic in-

surance companies, or appointing a receiver

therefor, except upon application to the at-

torney general, etc., an action for an ac-

counting from directors not being an action

against the corporation and in no way in-

terfering with the prosecution of its busi-

ness. Id. A merely nominal transferee of

stock, who really represents the interests ot

a rival corporation, will not be allowed to

maintain a suit to set aside as fraudulent

a sale of corporate property. Breeze v. Lone
Pine-Surprise Consol. Min. Co., 39 "Wash, 602,

81 P. 1050. Where a stockholder owning
only $25 "worth of stock institutes proceed-
ings to enjoin the action of the owners of
93% of the stock, such a suit will be coun-
tenanced only upon a very satisfactory shov\^-
ing. Pitcher v. Lone Pine-Surprise Consol.
Min. Co., 39 Wash. 608, 81 P. 1047. A stock-
holder may lose his right to sue for injuries
to the corporate rights by assignment of
his stock. As where the stock is not di-
rectly injured by the acts complained ot
but only indirectly by reason of injury to
the corporate rights. Wells v. Dane [Me. J

63 A. 324.

64. O'Connor v. Virginia Passenger &
Power Co. [N. Y.] 76 N. E. 1082. Under
Equity Rule No. 94, a stockholder, suing to
vindicate the rights of the corporation, must
not only allege a proper application to the
managing directors to sue, or some valid excuse
for not so applying, but also must show
th.at the shareholders were appealed to or
some valid excuse for not making such ap-
peal. Macon, etc., R. Co. v. Shailer [C. C.
A.] 141 P. 585.

65. Action to recover assets fraudulently
diverted by directors, etc. Weber v. Waller-
stein, 97 N. Y. S. 846; Young v. Equitable
Life Assur. Soc, 49 Misc. 347, 99 N. Y. S. 446.

66. Groel v. United Blec. Co. [N. J. Bq.]'
61 A. 1061. Refusal of the corporation to
bring a suit against a promoter to recover
secret profits made by the promoter in con-
nection with the i>ncorporation of the com-
pany is such a disregard of duty as entitles
the stockholder to sue. Id. Where the reg-
ular officers of a corporation are unable or
unwilling to take the necessary steps to
protect the corporate rights, a stockholder
may proceed in equity, in behalf of himself
and other stockholders, to protect such
rights. Wells v. Dane [Me.] 63 A. 324.
Where the acts of the majority of the stock-
holders or of the board of directors, though
lawful in themselves, are designed to ac-
complish some illegitimate object, and the re-
sult, if permitted to operate, will be injuri-
ous to the corporation or members not con-
cerned in the transaction, such a member
may successfully invoke the aid of equity
for the protection of the corporation where
the proper officers will not do it. Thei.s v.

Durr, 125 Wis. 651, 104 N. W. 985. Any mem-
ber of a mutual insurance company, suing
for himself and others similarly situated.
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make the corporation a formal defendant/'^ and any parties wlio are implicated in

a eon&piraey to divert corporate assets may be joined as defendants, whether they

are stockholders or not,®' but the other stockholders are not proper parties to an

action by a stockholder suing for the corpoTation where no relief is claimed against

them.*" The actual defendant may always question the right of the stockholder

to sue/" but, while the courts may always inquire into the propriety of the cor-

poration's refusal to sue," it is a matter of discretion with, the court whether the

stockholder will be allowed to maintain, the suit, '^^ and this being the only matter

which should ever be permitted to be- litigated between the complainant and the cor-

poration or formal defendant,'' it should be raised in such, manner as not to in-

terfeire with the merits of the canse '* whick are really in issue bedween the formal

may Invoke eijulty jurisdictloii to redress
or Breveut any wrojig; injuriouBry aftecting

the property rights oi tlie corporation, where
its offloers will not move appropriately to

that end; Hnber v. Martin ["Wis.] 105 N. W.
1031. The duty of the succeeding hoard of

directors to sue the prior directors upon
their statutory liability for paying dividends
out of stock is Imperative, and when they
wrongfully refuse to perform such duty, a
stockholder may sue in the name of the
corporation. Siegman v. Electric Vehicle
Co 140 F. 117. A plea filed by the succeed-
ing directors in a suit by a stockholder
against the prior directors to recover divi-

dends paid by them out of capital stock,
which relies upon the good faith of the suc-
I ceding directors in refusing to sue, must
set out the facts showing such good faith,

and likewise, where the plea relies upon the
good faith of the prior directors in making
the payments, the facts showing such good
faith must be set out. Id. Where a direct-

or voted for the payment of dividends out
of the capital stock, the right of a stock-
holder to maintain a suit upon the statutory
liability of such director, aftei: proper de-
mand upon the corporation to sue and its

refusal, was not affected by the fact that
after the declaration of the dividends a new
board of directors was elected, which adopt-
ed a resolution that the company should not
sue unless a majority In interest of the
stockholders would deem it advisable, and
such majority, by resolution, declared that
there w^as no just ground 'for suit and that
the suit w^s inexpedient. Siegman v..Kissel

IN. J. Eq.] 62 A. 941.

Tjltnitations: A suit by a stockholder in

behalf of his corporation against an officer

to compel the restoration of assets lost

through the mismanagement of the corpora-
tion by its officers is not barred by the stat-
ute of limitations or by laches, where It Is

brought within the statutory period or with-
in a reasonable time after the discovery
of the mismanagement, the directors being
presoraied to manage the business of tlie

corporation properly, and the stockholders
being entitled to rely upon such presump-
tion. BrInckerhofE v. Roosevelt [C. C. A.]
143 P. 478.

CT. The actual defendant being the party
Irom whom the recovery is soiight. Groel

v. United Blec. Co. [N. J. Eq.] 61 A. 1061.

In suit to recover assets fraudulently divert-

ed. Weber v. Wallerstein. 97 N. T. S. 846.

The corporation Is a necessary party defend-

ant to an aotirai by a. stockholder in behalf
of the corporation to recover assets fraudu-
lently appropriated by directors, and If there
be an exception, to this rule, the mere al-
legation that the corporation wets organized
under th& laws of another state, and that
service cannot be had upon it in- the state
wh«re the action Is brought, and that the -

corporation refuses to appear in the action,
is not a sufadent allegation of facts to con-
stitute such an exception, even in an equi-
table action. Deming v. Beatty Oil tCo.,

[Kan.] 84 P. 385. Nor does a prayer that a
trustee be appointed to represent the cor-
poration obviate the necessity of the cor-
poration being a party defendant: Id. In
a suit by a stockholder for his corporation,
the latter Is a necessary party, either plain-
tiff or defendant. Suit against director for
an accounting for property improperly ac-
quired. Michel V. Betz, 108 App. Div. 241,
95 N. Y. S. 844.
Wliere tbe coi^oration has been dissolved

and a receiver lias been appointed, the lat-
ter is a necessary party, although he has
accounted and been discharged, no order,
however, having been made divesting him
of title to the corporation's property. Michel
v. Betz, 108 App. Div. 241, 95 N. T. S. 844.

68. Weber v. Wallerstein, 97 N. T. S. 846.
A trustee for creditors who obtained plain-
tiff's stock through the fraudulent repre-
sentations of the conspirators, including such
trustee, pursuant to their scheme to defraud
the corporation, was a proper party defend-
ant. Id.

69. Action against president for account-
ing. McCrea v. McClenahan, 99 N. Y. S. 6S9.
Code Civ. Proc. § 447. authorizing parties to
be made defendants -who have claims adverse
to that of the plaintiff, does not authorize
the joinder of the stockholders as defend-
ants,, their interests not being adverse to
that of the plaintiff. Id.

70. Groel v. United Eleo. Co. [N. J. Eq.]
61 A. 1061.

71. Groel V. United Eleo. Co. [N. J. Eq.I
61 A. 1061. A plea interposed by. the cor-
poration or formaJ defendant, alleging that
the corporation did not deem it expedient
to bring the suit, did not raise the question
of the propriety of the corporation's refusal
to sue, but merely raised the question
whether the directors had the right to pro-
hibit the stockholder from suing. Id.

72,. 73. Groel v. United Eiec. Co. [N. J.
Eq.] 61 A. 1061.

74. The formal defendant should not be
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defendant and the actual defendant, although, the machinery for bringing the case

into court is set in motion by the complainantj"

The principal limitation upon the rule ordinarily applicable, as stated above,

where a stockholder seeks to sue for his corporation, is that no demand upon the

regular management is necessary where such demand will be futile,''* and no al-

legation of demand is necessary in such case.''

In the absence of ultra vires, fraudulent or other illegal acts, individual or

minority stockholders cannot, apart from the corporation itself, defend a litigation

involving the powers and dutira of the company,'^ but where there is no board of

direetoraj a stockholder wiU be allowed to defend an action involving the corporate

property."

Costs and aUowances}"—A stockholder who assumes the burden of recovering

property and funds of his corporation, which have been talten from it through the

fraud of its oflBcers, should be allowed, out of the recovery, his reasonable attorney's

fees, costs and expenses, but the stockholders who resist the recovery, though in

the name of the corporation, should not' be allowed these items of compensation.'^

Receivers and injunctions.^^—A single stoclcholder may sometimes apply for

a receiver.'* InBolvency is not ialone ground for a receiver upon the application of

aUowed to question the complSLinant's right
to sue by plea, answer, or demurrer, but
may, It seems, raise the point by petition,

as in the English practice. Groel v. United
Elec. Co [N. J. Eq.] 61 A. 1061.

75. aroel V. United Elec. Co. [N. J. Bq.]
61 A. 1061.

78. Where all the defendants, the direct-
ors, were the parties charged with the
wrong, and were the directors at the time
of the suit. Young v. Equitable Life Assur.
Soc, 49 Misc. 347, 99 N. T. S. 446; Polhemus
V. Polhemus, 100 N. T. S. 263. Where suit

Is to cancel fictitious stock issued by the
directors incumbent at the time of the suit.

Crow T. Florence Ice & Coal Co., 143 Ala.

B41, 39 So. 401. A demand upon the cor-

poration to sue Is not necessary where the
defendants against whom the wrong Is

charged are the executive ofHcers of the
corporation and also constitute a majority
of the acting board of directors. Jacobson
V. Brooklyn Lumber Co. [N. T.] 76 N. B.

1075. But the demand must be made where
the acts complained of were not committed
by the incumbent dii:ectors but by their

predecessors. Id.

77. As where all the directors, officers,

and stockholders, who were known to plain-

tiff, were Implicated in the fraud constitut-

ing the basis of the action. Weber v Wal-
lersteln, 97 N. T. S. 846.

78. Minority stockholders of a mortgagor
corporation held to have no standing to con-

test a sale under the mortgage where the

majority of the stockholders were represent-

ed at the sale and were satisfied with the mode
and manner thereof. Bond v. Gray Imp. Co.,

102 Md. 426, 62 A. 827.

79. May make motion to vacate foreclos-

ure decree entered upon the stipulation of

the president of the corporation. Frederick

Milling Co. V. Frederick Farmers' Al-

liance Co. [S. D.] 106 N. W. 298.

While possibly it might have been more
formal to have vacated the decree and then
permitted the stockholder to answer by way

of intervention, the order of the court per-
mitting the stockholder to act for and rep-
resent the corporation was not open to seri-
ous objection, and no .appeal liaving been
taken from such order, it could, not be re-
viewed upon .in appeal from an order deny-
ing plaintiff's preliminary motion to vacate
the order to show cause why the stipulation,
judgrment, etc., should not be set aside. Id.

80. See 5 C. L. 799.

81. McCourt v. Singers-Bigger [C. C. A.]
145 F. 103.

82. See 5 C. L. 799.

83. Code 1S99, c. 53, § 58. Ralney v. Free-
port Smokeless Coal & Coking Co., 58 W.
Va. 424, 52 S. E. 528. Under Code W. Va.
1899, c. 53, § 58, authorizing the appointment
of a receiver upon the application of a stock-
holder "upon sufficient cause being shown
therefor," a single stockholder may apply
for a receiver on the ground that the busi-
ness of the company has been conducted for
some time at a loss, that the company is

largely indebted, and that It has not, for
more than a year, been operated or conduct-
ed as a corporation. Briggs v. Traders' Co.,
145 F. 254. Such an application does not
come within Federal Equity 'Rule No. 94, re-
quiring demand to sue to be made upon the
management and stockholders before a sin-
gle stockholder can sue. Id. A stockholder
held barred by laches from intervening in a
suit by another stockholder for a receiver in
order to urge an objection to the jurisdiction
of the court on the ground that the appli-
cant was not a' bona fide holder of stock,
where the petitioner for intervention waited
sixteen months after obtaining his judgment
against the coi-poration before attempting to
intervene, and it did not appear but that he
had, during all that time, the same knowl-
edge of the alleged fraud on the court's ju-
risdiction that he had when his petition was
filed. Id.

Status of applicant; A party asking for a
receiver and injunction against a corporation
must have the proper status as a stockholder
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a stockholder as such/* nor will a receiver be appointed solely on the ground of

diversion*^ or threatened diversion of assets ;'° but a receiver may be appointed

on the ground of internal dissensions.*^ A receiver will not be appointed where the

public and innocent parties might thereby suffer, and the stockholder may be corn-

er creditor. Thus, one who transferred all

his stock in a corporation to another corpora-
tion, receiving, stock of the latter in e-v-

change for the stock transferred, and then
received back a single share of the par value
of $10, merely to qualify him as a director
in the first corporation, was not such a stock-
holder as to entitle him to maintain a suit
for an injunction and receiver against such
corporation. Hoopes v. Basic Co. [N. J. Eq.]
61 A. 979. The status of the complainant
may be raised by plea or answer. When tlie

salt is commenced by bill, tlie status of the
complainant may be tested by plea, an:'
when the suit is commenced by petition, such
status may be tested by answer. Id. The
r;:ct that stock stands in the name of a stock-
broker by whom it was purchased for the
ical owner will not deprive such owner of
his status as a stockholder to maintain a
suit for a receiver. Reinhardt v. Interstate
Tel. Co. [N. J. Eq.] 63 A. 1097. As where
complainants subscribed to stock under an
agreement "with the holder of the majorit.v
of the stock, who thereafter repudiated the
agreement after the complainants had in-
dorsed notes for the company and made pay-
ments thereon out of their individual funds,
the complainants were creditors to tlie extent
of such payments, and also stockholders, and
were entitled to maintain a bill for a re-

ceiver, the company not being in a condi-
tion to keep its business going. M'^obd &
Nathan Co. v. American Maoh. & Mfg. Co.
[N. J. Eq.] 62 A. 768.

Parties: In such case stockholders alleg-
ed to be unknown by the applicant need
not be made parties to the proceedings.
Briggs v. Traders' Co., 145 F. 254.

Jurisdiction: A Federal court may take
jurisdiction of a suit by a stockholder for a
receiver for the corporation on the ground
of diverse citizenship. Briggs v. Traders'
Co., 145 F. 254.

Notice: A receiver for a corporation
should not be appointed in ex parte proceed-
ings by a stockholder, except in cases of
great emergency otherwise allowed by law.
Pub. Acts 1903, p. 338, § 50, does not give
the absolute right to appoint a receiver for
a corporation without notice. See Id. § 49, p.

337, and Code 1896, § 799. Ensley Develop-
ment Co. V. Powell [Ala.] 40 So. 137. A let-
ter to an attorney from the vice president of
a corporation, but not signed in his official
capacity, stating that the appointment of a
certain person as receiver for the corpora-
tion would be satisfactory to the corporation,
was not sufficient to show notice to the cor-
poration, where it did not appear whether the
letter was written before or after the ap-
pointment of the receiver. Id.

Plesuling: The allegations and proof of the
necessity of appointing a receiver must be
clear and positive. Black v. Sullivan Timber
Co. [Ala.] 40 So. 667. When the ground re-
lied on is a diversion of assets, something-
more than the unsupported statement of the
plaintiff, on information and belief. In the

general allegation of the complaint, -is neces-
sary, where the allegations are explicitly
denied. Weber v. Wallerstein, 97 N. T. S.

852.

54. But a policyholder in an assessment
insurance company is also a creditor, and
hence may apply for a receiver on the ground
of insolvency of the corporation. Common •-

wealth v. Richardson [Ky.] 94 S. W. 639, afg.
Richardson v. People's Life & Ace. Ins. Co.
[Ky.] 92 S. W. 284. But upon the applica-
tion of one suing in the double caijacity of a
stockholder and a creditor, insolvency is a
sufficient ground. Y»'ood & Nathan Co. v.

American Mach. & Mfg. Co. [N. J. Eq.] 62 A.
768. See post § 16 B, Winding up Proceed-
ings, Assignments, Receivership.

55. Weber v. Wallerstein, 97 N. T. S. 862.

That the directors and oJHcers are fraudu-
lently misappropriating the assets of the cor-
poration will not alone and of itself con-
stitute ground for tlie appointment of a re-
ceiver. If they are solvent, they can be
brought to an accounting, which will be an
adequate remedy. Hayf^s v. Jasper Land
Co. [Ala.] 41 So. 909. So where the presi-
dent of the company purchased stock there-
in with its funds, a suit for an accounting
was an adequate remedy for a minority
stockholder, and such breach of trust, there-
fore, -was not ground for a receiver. Id.
Misapplication of funds and commission of
ultra vires acts by the officers of a corpora-
tion will not necessarily require the appoint-
ment of a receiver where such acts are done
for the benefit of the corporation, under a
statute providing for receiver when the of-
ficers are jeopardizing the rights of stock-
holders and creditors or are guilty of gross
mismanagement. Stendell v. Longshore-
men's Protective Union Benev. Ass'n [La.]
41 So. 228. Upon the application of a stock-
holder, ivhere it is shown that the directors
and officers of a corporation are mismanag-
ing its affairs for their own personal advan-
tage and gain, and where it is shown tliat

the profits of the business of the corpora-
tion are being absorbed by such mismanage-
ment in paying the salaries of favorite em-
ploye», whose services are not necessary to

the proper conduct of the business, and
where gross mismanagement is shown,
which, if continued, will necessarily result
in the insolvency of the corporation, a re-

ceiver should be appointed. Hall v. Nieu-
kirk [Idaho] 85 P. 485.

Se. Threatened fraudulent disposition of
the assets of a corporation is not alone suf-
ficient to warrant the appointment of a re-
ceiver where such disposition may be enjoin-
ed until the stockholders may express their
wishes, either at a special meeting or at the
next regular meeting, by resolution or by the
election of a new board of directors. Stokes
V. Knickerbocker Inv. Co. [N. J. Eq.] 61 A.
736.

87. Evidence held not to show such in-
ternal dissensions as to warrant the appoint-
ment of a receiver. Stokes v. Knickerbocker
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pensated in damages or by a monetary recovery ;'^ nor will a receiver be appointed
for a foreign corporation which is solvent and seemingly without debts, where no
receivership or dissolution proceedings have been instituted in the state where- the
corporation resides.^'

Where the stockholders of a corporation procure and accept the services of a
receiver, the corporation will be liable for the value of his services, though the re-

ceivership is invalid.'"

A receiver appointed at the instance of a stockholder will not be removed for

matters pertaining to the interests of creditors where the creditors do not complain
and it does not appear that the stockholders have been injured,^^ but upon a proper
showing, a receiver appointed at the instance of stockholders may be discharged and
the property of the corporation returned to the stockholders.^'^

Contnbwtion between stockholders.^^—A stockholder who has been compelled
to pay more than his proportion of a corporate debt is entitled to contribution from
his fellow stockholders.'* A resident stockholder may sue for contribution fr»m
foreign stockholders in the courts of the foreign state.'^

(§ 14) E. Transfer of shares.^"—One of the incidents pertaining to the

ownership of corporate stock is the right to freely dispose of the same,*" and this

right is strictly maintained by the courts as opposed to by-laws restricting the right

to sell,"^ though reasonable by-laws regulating the mode of transfer are upheld.'"

Inv. Co. [N. J. Eq.] 61 A. 736. Where a re-
ceiver is asked for on the ground of internal
dissensions, the fact that less than one-
fourth of the par value of the stock is rep-
resented by complainants, the rest of. the
stockholders having failed to intervene, is

Important evidence against the necessity of
a receiver, the presumption being that the
holders of the stock not represented are
satisfied with the management. Id.

88. Suit by stockholder to set aside fraud-
ulent sale of corporate assets made with
intent to destroy plaintiff's rights. Plain-
tiff was given a judgment for value of his
interest in the corporation. Mulvihill v.

Vicksburg E., Power & Mfg. Co. [Miss.] 40

So. 647.

89. After the appointment of a receiver
in the state where the corporation resides,
an ancillary receiver may be appointed to
conserve any property within the state.

Parks V. United States Bankers' Corp., 140 F.
160.

90. Tabor v. Bank of LeadvlUe [Colo.]

83 P. 1060.

91. Loss in conducting the business is not
ground for removal, but must be considered
in the adjustment of the receiver's account
and the allowance of his expenses, where
there has been no bad faith. Jor-
dan V. Electrical Supply Co. [Iowa] 105 N.

W. 160.
' 92. As where the receiver was appointed
on account of mismanagement and fraud on
the part of the officers, but such officers had
been deprived of control, the corporation
was solvent, no decree had be^n rendered for

winding it up, and a large majority of the

stockholders were in favor of reorganization.

Tolman v. Ubero Plantation Co., 142 F. 270.

93. See 5 C. L. 799.

94. Putnam v. Misochi, 189 Mass. 421, 75

N. E. 956. Each shareholder occupies as to

his fellow shareholders the position of a

cosurety, and if one is compelled to pay a
creditor the entire balance due upon his
shares, he will have the right of contribu-
tion as against his fellow shareholders.
Lewisohn v. Stoddard [Conn.] 63 A. 621.

95. Though he has not pursued his rem-^
edy, given by statute, against the corpora-
tion. See Rev. St. Me. c. 46, § 49, giving
stockholders who have been compelled to
pay debts of the corporation a right of ac-
tion against the corporation. Putnam v.
Misochi, 189 Mass. 421, 75 N. E. 956.

96. See 5 C. L. 799.
97. Senn v. Union Premium & Mercantile

Co., 115 Mo. App. 685, 92 S. W. 507.
An Interest in the capital stock of a cor-

poration is property and may be transferred,
though no certificates of stock have been
issued. McGue v. Rommel [Cal.] 83 P. 1000.

98. . Senn v. Union Premium & Mercantile
Co., 115 Mo. App. 685, 92 S. W. 507. Stock-
holders may, by mutual agreement and for
the purpose of maintaining the relative hold-
ings of the various stockholders, limit the
right of one stockholder to transfer his
shares. Thus, under an agreement between
stockholders, if any stockholder desires to
sell his stock, he must first offer it to the
holders of the balance at a price to be de-
termined by the holders of the majority of
the stock, the said stock when so purchas-
ed to be distributed in proportion to the re-
spective holdings of the various stockholders.
A stockholder had no right to sell his
shares either to other stockholders or to an
outsider in such manner as to deprive the
other stockholders of their right to their
proportionate share of such stock, and upon
a division of the stock sold between the
stockholders, the seller was also entitled to
his proportionate share. Boswell v. Buhl,
213 Pa. 450, 63 A. 56.

09. Senn v. Union Premium & Mercan-
tile Co., 115 Mo. App. 685, 92 S. W. 507. See
post this section, Mode of Transfer, etc.
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Transfers of stock may be by way of pledge or conditional sale,* or absolute sale.*

Stock may be pooled for sale.' An assignee of stock takes it subject to all the

burdens thereon as to which he has notice.* A bill in equity will lie to enforce the

specific performance of a contract for the sale of stock. '^ On the other hand, a

transfer of stock may be rescinded for fraud" or mistake,'' but a sale of stock by a

stockholder cannot be set aside at the instance of the corporation on account of

the fraud of the seller."

1. See post this section, subdivision
Pledge or Mortgage of Shares. In either
case the pledgor or vendor is entitled to
a retransfer upon the payment of the amount
secured by the pledge or sale. Eichbaum v.

Sample, 213 Pa. 216, 62 A. 837, And where
stock pledged or sold conditionally camiot
be duplicated in the market and has no quot-
ed or ascertainable value, a bill in equity will
lie to compel a retransfer. Id. Where stock
is sold conditionally, the title remains in the
seller until the performance of the condi-
tions. Kennedy V. Lee, 147 Cal. 596, 82 P.
257. The extension of the time for tlie per-
formance or fulfillment of the conditions is

a suffloient consideration for a renewal of

the contract. Id. A sale on condition that
the purchaser shall obtain control of the
corporation is not invalid, and the seller is

not affected by the means used by the buyer
in obtaining such control where the rights of
third persons are not involved. Id.

2. A sale of stock to joint purchasers is

consummated by delivery to one of the pur-
chasers. Fuehrman v. McCord, 107 App.
Div. 12, 95 N. T. S. 489. Where a party
agreed to take back any stock which an-
other person might purchase from him if

tlie purchaser, at the end of a year, were not
satisfied with the purchase, and the per-
son to whom the offer was made there-
after accepted it by making a purchase, the
contract was not within the statute of frauds
as being a contract not to be performed
within a year, the date of the contract being
the date of the purchase and not the date
of the offer. Gurwell v. Morris [Cal. App.]
83 P. 57S.

3. Agreement whereby all the stock-
holders placed their stock in the hands of
a trustee to be sold, held joint as to- the
authority of the trustee to sell, but several
as to the obligations of the purchaser to
pay each stockholder for his shares sold,
tiiough the stock was purchased joihtly by
one bid for the wliole lot at so much per
share. Dowling v. Wheeler [Mo. App.] 93
S. W. 924.

4. As where the assignor ha.s bound his
stock by an agreement for a consolidation
with another company. Senn v. Union
Premium & Mercantile Co., 115 Mo. App.
685, 92 S. W. 507. But an assignee of stock
v/ith notice of an agreement, whereby it
is bound in favor of a consolidation with
another company, is not obliged, as a con-
dition to the right to have the stock trans-
ferred to him on the company's books, to
sign the original agreement, especially
where he was not fully advised as to its
contents when he purchased the stock. Id.
Where a stockholder sold his stoolc to a
party who already held possession there-
of as security for a loan made by him to

the corporation, the seller was not ob-
liged, in the absence of an agreement to

that effect, to discharge the lieri upon the
stock. Fuehrman v. MoCord, 107 App. Div.
12, 95 N. T. S. 489.

5. I.uca.s V. Milliken, 139 F. 816. Where
there was no allegation of the insolvency
of the party who contracted to sell the
stock to the complainant, and no allegation
that he was about to transfer the stock, or
anything to show that the corporation was
a necessary party in order that complainant
might realize the fruition of any judgment
he might obtain, the corporation was not
i necessary party, and the fact, therefore,
'hat it was a citizen of the same state with
omplainant did not render the removal of
he cause to the Federal court, on the ground
if diverse citizenship of the other parties,
improper. Id.

6. Gustin v. Merrill [Mich.] 13 Det. Leg.
N. 282, 108 N. W. 408. Attorney employed to
T.ake investment sold client stock owned by
him at higher price than that charged by
;he corporation. Landis v. Wintermute, 40
Wash. 673, 82 P. 1000.
Waiver and estoppel: Participation in a

stockholders' meeting after the institution of
an action to rescind will not estop the pur-
cliaser from insisting on his right to re-
scind, where he had made a proper demand
for rescission and tendered the return of
the stock before the suit was brought, which
was refused by the defendant. Landis v.

Wintermute, 40 Wash. 673, 82 P. 1000. Pur-
chasers held to have waived riglit to re-
scind by going ahead and retaining and
managing tha business after they had dis-
covered the fraud of the sellers of the stock,
Speioher v. Thompson [Mich.] 12 Det. Leg.
N. 579j 104 N. W. 1104. In an action to re-
cover back: the purchase price of stock, the
questions whether there was a sale, whether
the sale had been affirmed by the plaintiff
with knowledge of the fraud, and whether
the plaintiff had rescinded with due prompt-
ness after the discovery of the fraud, held
to be disputable questions for the decision
of the jury. Shreve v. Crosby, 72 N. J. Law,
491, 63 A. 333.

Limitations: An action upon promissory
notes and incidentally to foreclose a lien up-
on corporate stock is not an action based
upon fraud, within 2 Mills' Ann. St. § 2911,
fixing the limitations upon actions based on
fraud. Equitable Securities Co.. v. Johnson
[Colo.] 85 P. 840. -

7. Evidence held insufficient to authorize
a rescission of a purchase of stock on thq
ground that the. purciiase was made under
a misapprehension of the value of the as-
sets of the corporation. Dowling v. Wheeler
[Mo. App.] 93 S. W. 924.

8. Representations that stock issued for
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To constitute an estoppel to reclaim stock that has been fraudulently tra«s-

ferred by a person not the owner, it must appear that the owner conferred upon
such person the indicia of ownership, or an appajent authority to transfer the

stock.'

Taxes on transfers of stock are upheld.^*

Mode_ of transferring shares^ registratioUj new certificates.^^'—Biw^ may be
transferred by indorsement and delivery of the 'certificate,^ ^ but it is not essential to

the validity of the transfer that the assignment be made upon the certificates

themselv^ and need not be accompanied by delivery of the certificates.^' As be-

tween the parties the full title to stock passes upon and by the sale or transfer

from one to the othei;,^* hut so far as the corporation and innocent third parties

without notice are concerned, the ownership of the .stock does not ordinarily pass

until the transfer is entered upon the cojporate records.^" A provision on shares of

stock that they are transferable on the books of the company only upon surrender

of the certificate is binding on the corporation,^" and where a corporation has notice

that a party holds stock in trust for a particular purpose, it is bound to refuse to

register a transfer of such stock in violation of the trust." An assignee of stock

ordinarily has the right to hav-e it transferred to his name on the corporation's

books and to have new tiertificates issued to Jiim,^' and such right may be enforced

by suit^° ox by mandamus.^"

services was treasury stock, the proceeds of
which would be used for deVeJopment.
Ghllkat Gold ,& Copper Mln. Go. v. Fos
[Wash.] 84 P. 827.

9. Where the owner of stock transferred
it to stockbrokers in order that they might
collect the dividends, etc., and she borrow-
ed money from such brokers upon the securi-
ty of the stock, and thereafter sent a. mes-
senger to the brokers with a check in pay-
ment of the loan, having previously noti-
fied the brokers that she woulJ send for
the stock, and the brokers delivered the
stock certificates to the messenger, with
power of attorney to transfer same, the
owner was not estopped from reclaiming the
stock from a transferee of the messenger.
Hall V. Wagner, 97 N. T. S. 570. Where, in
a suit to recover the value of stock alleged
to have been transferred to the defendants
by one having no title or right to transfer,
the defense was that the transferror had
the title to the stock and the right to
transfer it, it was error to permit the
transferror to testify to personal ' transac-
tions with plaintiff's t-estatrix, to whom the
stock originally belonged, to show that the
tronsferror had the title. See Code CSv.
Proc. § 829. Id. The transferror having
testified that he showed plaintiff's husband,
who was aoting for her, the paper upon
which the defendants based their claim to
title, and that he acquiesced in the same,
it was not error to allow the husband to
contradict the witness on this point. Id.
See post this section, subdivision Pledge or
Mortgage of Shares.

10. Tax imposed by Laws 1905, pp. Hi,
477, %% 315, 324. People v. Reardon [N. T.]
77 N. E. 970. This tax applies only to
transfers within the state. Id. Laws 1905,
pp. 474-477, cT 241, §§ 315-324, is valid, and
does not violate state Const, art. 1, § 6,

providing that no person shall be deprived

,

of property without due process of law,
nor does it violate the l-lth amendment of
the Federal constitution, nor does it violate
U. S. Const, art. 1, i 8, relating to Interstate
commerce, since it a.pplies only to transfers
made within the state. People v. Reardon,
110 App. Eiv. 821, 97 N. Y. S. 535.

11. See 5 C. L. .800.

12. First Nat. Bank v. Stribling [Okl.]
86 P. 512. The Indorsement of a certificate
of stock in blank and the delivery thereof
passes the legal title to the stock, but does
not necessarily pass all of the assignor's
interest therein to the assignee. Whether
such a transaction is a pledge or an abso-
lute transfer of all the assignor's interests
will depend upon the intention of the parties.
Davis V. Hardwick [Tex. Civ. App.] 15 Tex.
Ct. Rep. 947, 94 S. W. 359.

13. Equitable Securities Co. v. Johnson
[Colo.] 85 P. 840.

14. IS. Westminster Nat. Bank v. New
England Electrical Works [N. H.] 62 A.
971.

16. Where stock is transferable on the
books of tlie company only upon the sur-
render of the certificates, the corporation
cannot reissue such stock to the person in
wliose name it stands on the books without
surrender of the original certificate and
thus escape liability to one who holds the
stock by assignment and delivery of the
certificate. First Nat. Bank v. Stribling
[Okl.] 86 P. 512.

17. Pledgee purchased the pledged stock
at assessment sale, with understanding with
pledgor and corporation that he would hold
it merely as pledgee, but tliereafter sold it,

and the corporation refused to register the
stock in the name of the transferee. Young
V. New Standard Concentrator Co. [Cal.] S3

P. 28.

18. And this right is not affected by the
inadequacy or even entire absence of con-
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. The effect of a transfer upon the liabilities of the parties as stockholders is

treated in other sections. ^^

Pledge or mortgage of shares.^^—Stock may be pledged^' in such manner as

to deprive the owner of the right of possession as between him and the pledgee,^*

but ordinarily a pledgor who is able to obtain possession of the certificate and to

deliver it to the purchaser may make a valid sale of his stock.^"* The pledgee, on
the other hand, cannot pass a valid title to a transferee except by sale pursuant to

the tcrniis of the pledge,^" unless the pledgor has clothed the pledgee with the in-

dicia of title. ^^ Where a certificate of stock is indorsed in blank and delivered to

a pledgee, the latter may fill in the blanks and have the stock transferred to him
on the books of the corporation and a new certificate issued,^^ and this alone will

not constitute a conversion of the stock,^^ repudiation of the pledgor's rights being

essential to a conversion,^" but the owner of stock which has be.eii wrongfully trans-

ferred or converted may maintain a suit therefor against the transferee.'^

sideration, or by the motives of the trans-
fer, unless the motives be iniquitous or
inequitalwle. Senn v. Union Premium & Mer-
cantile Co., 115 Mo. App. 685, 92 S. W. 507.

A memorandum of an assignment of shares
of stock, entered on the books of the cor-
poration, is a sufficient compliance with a
statute requiring- assignments of stock to
be entered on the company's books. 1 Mills'

Ann. St. § 508. Equitable Securities Co. v.

.Tohnson [Colo.] 85 P. 840. Where the as_-

signee has done all in hi.g power to -secure
the entry of the assignment on the cor-
poration's books, he will not be affected by
the failure of the corporation's oflHcer to
make a proper transfer. Id.

10. Statutes providing that no transfers
of stock shall be valid except between the
parties tliereto, until the same shall have
been regularly entered upon the books of

the corporation (Civ. Code S. C. 1892, § J 894),

are not intended to limit the power of the
corporation to agree with a bona tide pur-
chaser of its stock to enter the transfer on
its books, and hence do not prevent a suit

by such a purchaser to compel such entry.
Westminster Nat. Bank v. New England
Electrical Works [N. H.] 62 A. 971. In such
ease equity has jurisdiction, the remedy at
law being Inadequate. Id.

Ladies ; A transferee of stock will not
be denied the right to sue to compel a trans-
fer on the books of the corporation, on the
ground of laches, where it does not appear
that the plaintiff's delay was unreasonable
or that the defendant was injured thereby.
Westminster Nat. Bank v. New England
Electrical Works [N. H.] 62 A. 971.
Mandamus will lie in a proper case to com-

pel the transfer of stock on the books of the
corporation and the issuance of a proper
certificate to the transferee, as where there
is no real dispute as to the ownership, and
the transfer between the parties is ac-
cording to the conditions of the act of in-
corporation. State V. Consumers' Brewing
Co., 115 La. 782, 40 So. 45.

As to jHrlsdfction of proceedings to com-
pel transfer, see ante § 10, Suits By and
Against Corporations.

20. Smith V. Automatic Photographic Co.,

118 111. App. 649.

21. See ante, this section, subsection C,

Calls and Assessments, and post 5 16 E,
Liability of Stockholders on Account of Un-
paid Subscriptions, etc., and subsee. P, Per-
sonal Liability of Stoclcholders, etc.

22. See 6 C. L. 801.
23. A pledge of all the pledgor's stock in

a corporation already issued or to be issued
in the future will cover stock in a reorgan-
ized corporation issued to the pledgor in lieu
of his stock in the old corporation, and
such a pledge "will take precedence over an
assignment of the stock in the new corpora-
tion intervening between the reorganization
and the actual pledging of the new stock.
Dexter Horton & Co. v. McCafflerty [Wash.]
84 P. 733. Where a bank, at the time of a
renewal of a note secured by individual and
syndicate stock, knew that the owner of the
individual stock was the principal and the
other parties to the note were sureties, it

had no right to apply the proceeds of the
individual stock to the repayment of an
assessment paid by it upon the syndicate
stock. Iowa Nat. Bank v. Cooper [Iowa]
107 N. W. 625. A bank held justified in be-
lieving that certain parties to a note dis-
counted by it were the owners of stock
pledged as collateral so as to entitle it to
the benefit of an estoppel against such
parties asserting that the bank had no right
to apply the proceeds of the stock first to
the repayment of an assessment thereon
paid by the bank. Id.

2'1. Where the owner assigned shares of
stock as collateral security in order to en-
able the assignee to speculate in stock for
their joint benefit, and the assignee lost
the stock In such speculations, the owner
could not sue him in trover. Martin v.

Mc-gargee, 212 Pa. 558, 61 A. 1023.
25. Hershey v. Welch [Minn.] 104 N. W.

821.
20. Treadwell v. Clark, 100 N. T. S. 1.

27. Mere transfer of possession is not suf-
ficient where there is no assignment of the
stock. Treadwell v. Clark, 100 N. T. S. 1.

Filling in the blank in the power of at-
torney on the certificate with the owner's
name, but v^^ithout execution of the power
by the 0"wner's signature at the end of the
power, was not such an indicia of title as
to give the transferee of a pledgee a good
title as against the owner. Id.
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§ 15. Management of corporations. A. Control of corporation hy the stock-

holders or members.^^—A. stockholder, as such, cannot bind the corporation by his

acts,'"'' and the title to corporate property being in the corporation,^* a stockholder,

even though he owns practically all the corporate stock, cannot, as such, make a

valid disposition of the corporate property.^" The equitable interests in the cor-

poration's property, however, are in the stockholders."^

Power of the majority.^''—Where each share of stock gives the owner the right

to one vote, the owner or owners of a majority of the stock have the right to con-

trol the corporation.''^ The relation of the majority stockholders and the directors

to the minority stocldiolders is fiduciary.^" A disposition, therefore, by the ma-
jority stockholders of the corporate property for their own benefit and at the ex-

pense of the minority is a breach of trust.*"

(§ 15) B. Dealings between a corporation and its stockholders^^—A sale of

corporate property to a stockholder is not void,*^ but where a stockholder purchases

stock in his corporation with corporate funds, it will be treated as treasury stock.*'

(§15) G. By-laws.'^*—A by-law of a private corporation is a rule or law

adopted by it for its internal management or govermnent, and to regulate the con-

duct and to prescribe the rights and duties of its members towards itself and among
themselves in reference to the management of its affairs.*" Although the authority

to enact by-laws is frequently declared in the charter of the corporation or by some

general law,*° the authority to enact them does not depend upon such a declara-

tion but is a right, which, in the absence of some legislative restriction, is inherent

28, 29. Davis V. Hardwick [Tex. Civ. App.]
15 Tex. Ct. Rep. 947, 94 S. W. 359.

30. Davis V. Hardwick [Tex. Civ. App.]
15 Tex. Ct. Rep. 947, 94 S. "W. 359.

The statute ol limitations does not beg-in

to run against a conversion of stock by a
pledgee until the pledgor has notice of the
repudiation of his ' rights by the pledgor.
Davis V. Hardwick [Tex. Civ. App.] 15 Tex,

Ct. Rep. 947, 94 S. W. 359.

31. Treadwell v. Clark, 100 N. T. S. 1.

Where the transferee refuses to surrender
the stock, the owner may recover its value
as of the time of the trial. Id.

Tender is not necessary as a condition
precedent to the suit by the owner against
the transferee, even though the transferee

sliov.ld be entitled to reimbursement. Tread-
well V. Clark, 100 N. Y. S. 1. Even were a
tender necessary. It is waived by the trans-

feree indicating his intention to contest the
owner's right to the stock. Id.

Burden of proof: Where the owner shows
a wrongful transfer, the burden of proof
is upon the transferee to show that he
is a bona flde purchasei" for value without
notice. Treadwell v. Clark, 100 N. Y. S. 1.

33. See 5 C. L. 802.

33. Banking corporation not bound by
stipulation of attorney, employed by stock-

holders. Tabor v. Bank of Leadville [Colo.]

S3 P. 1060.

34. Huber v. Martin [Wis.] 105 N. W. 1031.

35. Palmer v. Ring, 99 N. Y. S. 290.

36. Huber v. Martin [Wis.] 105 N. W.
1031. The property of a corporation, except
for corporate purposes, belongs to the mem-
bers of the corporation. Id.

37. See 5 C. L,. 802.

38. Lucas .V. MiUiken, 139 P. 816.

39. The corporation being n trustee for

its stockholders, where the majority stock-
holders combine, and elect and control its
directors, to carry out a preconceived plan
and use the powers of the corporation to
carry out such plan, they put themselves
in the place of the corporation and become
tmstees for the minority stockholders.
Jones V. Missouri-Edison Elec. Co. [C. C. A.]
144 E. 765.

40. Any such sale or disposition of the
property of the corporation by- the majority
stQckholders is voidable at the suit of the
corporation or a minority stockholder in
his own and its behalf. Jones v. Missouri-
Edison Elec. Co. [C. C. A.] 144 F. 765. The
fact that the minority stockholders may
maintain an action at iaw for the value of
their stock Is no bar to their suit in equity
to avoid such contract or transaction. They
have the option to avoid the transaction and
sue in equity for the property, or to afflrm
the transaction and sue at law for the value
of their stock. Id.

41. See 5 C. L. 802.

43. Sale of all of corporation's property,
as_authorized by Rev. St. 1898, § 1775,. to
one of the stockholders, who thereafter con-
veyed it to another corporation organized
by him in which other stockholders of the
old company were stockholders. Werle v.
Northwestern Flint & Sandpaper Co., 125
Wis. 534, 104 N. W. 743.

43. Gustin v. Merrill- [Mich.] 13 Det. Leg.
N. 282, 108 N. W. 408.

44. See 5 C. L. 803. See, also, Bolgot on
By-l.aTvs.

4.'!. Peoples' Home Sav. Bank v. Sadler
[Cal. App.] 81 P. 1029; Bornstein v. District
Grand Loflg-e No. 4 [Cal. App.] 84 P. 271.

46. See Civ. Code §S 303. 354. Peoples'
Home Sav. Bank v. Sadler [Cal. App.] 81 P.
1029.
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in every corporation.*^ At common law the right to make by-laws rested with the

stockholders,** but under charters and incorporating acts this right may be delegated

to directors,*' but a statute providing that the directors may adopt by-laws does

not impair the inherent power ai the stockholders to repeal or amend them.°"

The only limitations upon the right to make by-laws are that they must be reason-

able,^^ and must not contravene or be contrary to the corporation's charter^^ or

any existing law/' A retrospective by-law, the effect of which is to impair exist-

ing obligations, is unreasonable and contrary to law as impairing the obligation

of .contraet,"* but a stockholder may agree, on bejoming a member of the corpo-

ration, to be bound by subsequent by-laws, and in such ease will be so bound by all

reasonable by-laws thereafter adopted .°° A corporation cannot divest itself of the

[power to amend its by-laws,*" but it jnay make reasonable regulations as to the

manner in which such power shall be exesreiBed."

(§15) D. Corporate meetings and elections.''^—In "the absence of charter or

statutory provision to the contrary, stockholders may be jreptr^ented at meetings

and may vote by proxy/" A stockholder who is 3)re8ent at and paitticipates in a

corporate meeting is estopped to deny tie validity tliereof/"

Notice.^^—^STotiee must be given, as required by larw. (di a -meeting for the elec-

tion of dired;ars,*^ but where the by-laws so provide, -eusSa an election may be held

at an adgoTimed meeting without further notice."* The notice of a meeting at

which extraordinary business is expected to be transacted should specify particularly

'the purposes and objects of the meetiiisr.®* !Pailure to give notice of the election oi

directors of a savings" and loan association is not a defense against payment of stock

subscriptions.'^ A subscriber fox stock in a savings and loan association is by the

act of subscribing estopped from defending a sitrt on the subserijjtion by showing

47. Peoples' Home Saiv. Bank v. Sadler

[Cal. AppJ 81 P. 1029 ; Bornsteln v. T)lstrlct

Grand Lodge No. 4 [Cal. App.] 84 P. 271. Civ.

Code § 303. enumerating certain matters that

may be made the subject of by-laws, was not

Intended to limit the authority of a corpora-

tion to make such .by-laws as it would have
the inherent right to make in the absence ot

such section. Id.

48. Manufacturers' Exhibition Bldg. Co. v.

Landay, 219 III. 168, 76 N. E. 146.

49. And where it is so delegated, the

stockholders have no right either to make
or to amend by-laws, or to require by-laws
or' amendments thereof to be ratified by
the stockholders. Manufacturers' Exhibition

Bldg. Co. V. Xjanday, 219 111. 168, 76 N. B.

146. The word ''may" as used in Kurd's Rev.

St. 1903, § 6, p. 473, .providing that the di-

rectors of a corporation "may adopt by-
laws," is mandatory, and delegates the right

to maike by-laws exclusively to the directors.

Id. But under such a statute, where all the

stockholders are directors, a by-law adopted
at a stockholders' meeting will be valid
where all the stockholders are present and
.participate in such adoption. Id.

50. Manufacturers' Exhibition Bids:. Co.

V. L^ndav, 121 111. App. 96.

HI. Peoples' Home Sav. Bank v. Sadler
[Cal. App.] 81 P. 1029; Bornstein v. District

Grand Lodgre No. 4 [Cal. App.] 84 P. 271.

53. Peoples' Home Sav. Bank v. Sadler

real. App.] 81 P. 1029.

53. Peoples' Home Sav. Bank v. Sadler

real' App] 81 P. 1029: Bornstein v. District

Grand Lodge No. 4 [Cal. App.] 84 P. 271.

trnd«r Xiaws 1892, ,p. 1829. c. 687, I 11. pro-
viding that -a majority of the stockholders
may increase or decrease the number of di-
rectors, a by-Jaw providing that an increase
£an :be made only upon the vote of a certain
per centum of the stockholders, such per
cenlAim being greater than a majority, is
invalid. Katz v. H. & H. Mfg. Co., 109 App.
Div. 49, .95 N. T. S. 663.

64. By-law of beneficial association scal-
ing death loss. Bornstein v. District Grand
liOdge Ko. 4 [Cal. App.] 84 P. 271. In mutual
benefit association. Van Atten v. Modern
Brotherhood [Iowa] 108 N. W. 313.

S5. By-laws of beneficial association as
to who may be beneficiairy. State v. Nichols,
40 Wash. 437, 82 P. 7.41.

se. Manuiacturers' Exhibition Bldg Co
V. Landay. 121 III. App. 96.

57. Provision for amendment by majority
of stockholders or two-thirds of directors,
reasonable. Manufatiturers' Exhibition Bldg
Co. V. Landay, 121 III. App. 96.

58. "See 5 C. L. 804.

59. Vote by proxy for dissolution and
surrender of charter. State v. Chilhowee
Woolen Mills, 115 Tenn. 266, 89 S. W. 741.

60. Germer v. Triple-State Natural Gas& Oil Co. [W. Va.] 54 S. E. 509.
61. gee 5 C. L. 804.

See TIew York Stock Corporation Law
In re Hammond, 139 F. 898.
In re Hammond, 139 P. 898.
Meeting to authorize issue of new

stock, under P. L. 1896. Wall v. Utah Cop-per Co. [N. J. Eq.] 62 A. 533.

62.

§ 20.

63.
«4.
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that the company began to do business before its entire capital stock was subscribed,

or because of a failure to give notice of a meeting for the election of directors.'"'

Subscribing stockholders may waive the statutory notice of the first stockholders'

meeting/' and a stocldiolders' meeting pursuant to signed waivers of notice is

valid."* A stockholder who attends and votas cannot question the regularity of
the calling of the meeting.''^

Elections.'"^

(§ 15) E. The .right to vote.''^—Subject to the right of a corporation to is-

sue stock on condition that it cannot be voted/^ the right to vote stock is an inci-

dent to th€ ownership of the stock," and as a general rule the right to vote stock is

confined to the owners thereof.'* A mere option or executory conti-aet for the aile

of stock will not ordinarily deprive the owner of his right to vote it,'-^ but the real

owner of stock, though it has not been transferred to him on the books of the com-
pany, may maintain a suit to prevent the illegal voting thereof.'" A court of equity

will not, however, on the eve of an election, enjoin the voting of stock upon an

ex parte application of minority stockholders, so as to give such minority the power

to control the election," nor -will stockholders be enjoined from voting their stock

on the ground that the persons they will vote for will abuse their trust,'* and the

fact that the holders of a majority of the stock- will not re-elect the president to his

ofBee cannot be urged as a ground for enjoining, at the iafitance of such president,

the voting of such stock.'" Where one of. two parties claiming the right to vote

_the majority of the ^8toek of a oorporatiiMi is enjoined from doing so at the instance

of the other, the latter may also be enjoined at the instance of the minority stock-

holder until the settlement of the dispute between tie daimants to the right to

vote the majorityf but an injunction against the majority holders will not be al-

hjwed to operate so as to give the minority the right or power to control the cor-

poration.^^

A corporation cannot vote its own stock,*^ and where one corporation purchases

65, 66. Dickason t. Grafton Sav. Bank Co.,

6 Oiito C. C. TN. S.] 329.

67. Butler Paper Co. V. Cleveland, 121 111.

App. 491.
68. Gray v. BloominErton &. N. K. Co.,

120 ni. App. 159.

69. Hnes V. Hiles & Co., 120 HI. App.
617.

70. 71. -See 5 C. L. 806.

72. Pre-ferrea stock could be thus Iswaed

at comman law, and Rev. St. 18ft9, p. 91, SS

1312, 1332, 1333, as amended by Laws
190l', pp. 91, 92, expressly confer the right

of a corporation to determine the prefer-

ences, priorlti-es, classification, and character

of preferred stock, and utider these provisions

preferred stock may be issued stj,bject to

the condition that it may not be voted, not-

withstanding Const, art. 12, §* 6, 8, 12, and
Eev. -St. 1S99, § «53, relating to the votinfr

of stock. State v. Swanger, 190 Mo. 561,

89 S. W. 872.
, , ,

78. The right to vote ones stock is a

property rlg-ht and should be as sacred as

any other property right. Lucas V. MilUken,
1 "^k "P -Si

6

"74. But see Corporation Act, p. 290, 5

37, providing that a pledgee of hypothecat-

ed stock may vote it when expressly so

empowered by the owner. O'Connor v. lu-

ternational Silver Co., 68 N. J. Eq. 680, 62

A. 408.

7 Curr. Law—58.

75. Lucas v. Milliken, 139 F. 816.
76. O'Connor v. International Silver Co.,

€8 N. J. Bq. .680, 6.2 A. 408. Where a party
has purchased and paid for stock, he may-
enjoin the holder from exercising the right
to vote it. Lucas v. Milliken, 139 F. 816.

77. Lucas V. Milliken, 139 F. 816.
7S. As by making a contract which will

be detrimental to the interests of the corpor-
ation. Lucas V. Milliken, 139 F. 816.

7». In such case the plaintiff has an ade-
quate remedy at law- by action for damages,
if it should turn out that he is entitled to a
sciflieient amount of the stock sought to be
enjoined from voting to give him control of
the corporation'. Lucas v. Milliken, 139 F.
816.

80. Villamil v. Hirsch, 143 F. 664.
81. Where, therefore, one of two claim-

ants to the right to vote the majority stock
is enjoined at the Instance of the other. ,ind
the latter is enjoined at the instance of the
minority ho.lder, the stockholders' meeting
will be enjoined until the settlement of the
dispute between the claimants to the ri^ht to
vote the majority. Villamil v. Hirsch, Mi
F. 654.

Sa. P. L. 1896, p. 290, c. 185, § 38. O'Con-
nor v. International Silver Co., 68 N. J. E<}.
680, 62 A. 408. Where, therefore, a corpora-
tion acquires all the stock of another cor-
poration, stock of the former owned by the
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all the stock of another corporation, stock of the former held by the latter cannot

be voted at all.*^

(§ 15) F. Appointment^ election, and tenure of officers.^^—Only such officers

can be legally appointed or elected as are designated by law.*' The majority stock-

holders have the right, without or with reason, to re-elect or refuse to re-elect the

officers already holding office.*" Directors may be removed by the stockholders,*'

and the board of directors' is ipso facto ousted when its members cease to own stock

in their corporation,** and other officers may be ousted in the same manner.*"

Statutory power of directors to remove officers docs not authorize a removal of

one of their number,"" and a by-law proTiding for such removal is invalid."^ Wliere

a by-law requires officers to be elected by the board of directors, an appointment

by any other method is invalid,"^ unless it is ratified by the board. "^

The number of directors may be reduced when and in the manner authorized

by law."*

Quo warranto is the remedy to determine which of two sets of officers is duly

elected."' A court of equity will inquire into the regularity of an election of

the right of a person to a corporate office only when the question arises incidentally

and collaterally in a suit of which the court has jurisdiction on other grounds.""

Equity has power to enjoin the wrongful removal of a director."' The costs and

expenses of a suit to remove officers are chargeable to the corporation and not to

the officers."*

(§ 15) G. Salary or other compensation of ofjicers.^^—The law does not im-

latter cannot be voted at a stockholders'
meeting- of the former on the ground that
the purchase by the former of all the stock
of the latter rendered the former corpora-
tion the owner of its stock held by the' lat-

ter, even admitting that such would be the
effect of the transaction. Id.

S3. For the reason that such purchase
leaves no one to cast the vote upon such
stock, all the directors and the nresident of

the corporation owning such stock being dis-

(lualifled by the purchase of all of its stock
by the other corporation. See Corporation
Act, p. 231, § 13, and P. L. 1896, p. 290, §

39. O'Connor v. International Silver Co.,

68 N. J. Eq. 680, 62 A. 408. And for the fur-

ther reason that if the purchase by the one
corporation of all the stock of the other ren-
dered the former the owner of its own stock
formerly owned by the latter, the statute
forbidding a corporation to vote its own
stock would prevent the voting of the stock
in question, and if the purchase did not have
this effect, then the voting' of such stock
woulrl be prevented by the sfcatujte providing
thar. only the owner of stock has the right
Lo vote it. Id.

SI. See 5 C. L, 805.

Sn. Under Kirby's Dig. § 843, providing
that a corporation shall choose a president,
secretary, and treasurer, and "such other of-
ficers as the by-laws may prescribe," a provi-
sion in the articles of incorporation for the
election of a vice-president is a by-law with-
in the meaning of the statute. Myar v. Poe
[Ark.] 95 S. 'W. 1005.

80. Lucas V. Milliken, 139 P. S16.

ST. Injunction against removal of plain-

tiff from ofBce of a director refused, in ab-
sence of allegation that defendants hp.d no
right to remove pl.iintiff, or that the meeting-

called for that purpose was not leg-ally call-
ed, and there was nothing- to show that
plaintiff or any codirectors would suffer
from the election of a new board of directors.
Shulman v. Star Suburban Realty Co., 99 N.
T. S. 419.

SS. As where all of the stocki Is purchas-
ed by another corporation. See P. L. 1896,
p. 290, § 39. O'Connor v. International Silver
Co., 68 N. J. Eq. 680, 62 A. 408.

fi9. President. See Corporation Act, p.
281, § 13. O'Connor v. International Silver
Co., 68 N. J. Eq. 680, 62 A. 408.

90, 91. Laughlin v. Geer, 121 111. App. 534.
92. Appointment of superintendent by

mana.g-er. Colpe v. Jubilee Min. Co. [Cal.
App.] 84 P. 324.

93. Appointment of superintendent by
manager ratified by acceptance of services
of former with knowledge of facts. See Civ.
Code §§ 1589, 2310. Colpe v. Jubilee Min.
Co. [Cal. App.] 84 P. 324.

04. The filing of the transcript of pro-
ceedings to reduce the number of directors,
as required by Laws 1892, p. 1829, c. 688, §

21. relates back to the meeting at which
such proceedings were had, and an election
held between such meeting and the filing is

valid. In re 'Westchester Trust Co., 100 N.
Y. S. 249.

93. Hence, in the absence of statutory au-
thority, a bill in equity will not lie in such
case. Barna v. Kirczow [N. J. Eq.] 63 A. 611.

90. Where it is shown in a bill to cancel
fictitious stock that such stock -was issued
prior to an election of officers which Is also
attacked, the validity of the election will
not be considered, though svich validity may
be affected by the decision as to the cancel-
lation of the -Stock. Crow v. Florence Ice &
Coal Co., 143 jila. 541, 39 So. 401.
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ply a promise by a corporation to pay its officers for usual and ordinary services/

but the directors have power to establish reasonable salaries for officers provided

for in the charter or law of incorporation,- and there is no presumption against

the right to the salaries so fixed." Officers cannot vote themselves salaries* or any
increase thereof/ nor can directors employed in the business of the corporation,

agree to pay themselves a stipulated sum," but the directors may, in such case,

recover upon a quantum meruit.' Money wrongfully appropriated by officers as

salaries may be recovered back,* as may also excessive salaries,' but reasonable sal-

aries are expenses to be deducted before the payment of dividends or profits,^" and
the mere fact that a corporation is insolvent will not render an officer receiving a

87. Laughlin v. Geer, 121 lU. App. 534.
98. StendeU v. Longshoremen's Protective

Union Benev. Ass'n [I-.a.] 41 So. 22S.
9!). See 5 C. L. 806.
1. Hence, in order for one to legally re-

cover of a corporation for services as presi-
dent, it must appear that, in the articles of
incorporation or in some by-law or resolu-
tion of the board of directors, provision was
made for the payment of such compensation.
Home Mixture Guano Co. v. Tillman [Ga.] 53
S. E. 1019. The action being based entirely
upon a qyanti^m meruit should have been
dismissed, tliough there was an allegation
that the plaintiff served as president for
two weeks after the passage of a resolution
providing that the president should be paid
a salary, there being, however, no separate
count upon the liability created by such
resolution. Id. Where pending the term of
the president of a corporation, whose busi-
ness he conducted as general manager, the
corporation sold its property, the purchaser
assuming all the liabilities of the corpora-
tion, the purchaser "was not liable for the
jjresident's salary after the sale, there being
notliing to show that the corporation had
agreed to carry on business throughout his
term or to retain him as manager upon a
salary after it had ceased to have anything
to manage. Busell Trimmer Co. v. Coburn,
188 Mass. 254, 74 N. E. 334.

2. Fillebrown v. Hayward, 190 Mass. 472,

77 N. B. 45. Evidence held sufficient to take
the case from the jury upon the issue wheth-
er the defendant corporation promised to pay
plaintiff a certain sum per year as salary for
services as president. Williams v. Little

Palls Water Power Co. [Minn.] 108 N. W.
289. Ratification by board of directors of ap-
pointment of superintendent by manager
held not a ratification of the contract as
to tjie salary of the superintendent, notwith-
standing Civ. Code § 2311, providing that an
indivisible transaction cannot be partially

ratified. Colpe v. Jubilee Min. Co. [Cal. App.]
84 P. 324.

3. Salaries so fixed not presumably
wrongful or fraudulent so as to entitle trus-

tee in bankruptcy of corporation to recover
them back in absence of any showing of

fraud or wrong. Fillebrown v. Hayward, 190

Mass. 472, 77 N. E. 45.

4. A corporation will not be bound by a
resolution fixing the salary for a certain of-

fice, where such resolution is adopted
through the influence and vote of one of the
directors with the expectation that he will

be elected to such office. Greathouse v. Mar-
tin [Tex. Civ. App.] 14 Tex. Ct. Rep. 492, 91

S. W. 385; Id. [Tex.1 16 Tex. Ct. Rep. 89, 94
S. W. 322. See post, this section, subsection
K, Dealings Between Corporations and the
Directors, etc.

5. Even though such increase is only com- '

mensurate with an increase of profits.
Jacobson v. Brooklyn Lumber Co. [N. Y.] 76
N. E. 1075.

6. Porch v. Agnew Co. [N. J. Bq.] 61 A.
721.

7. But to support such a recovery it must
appear that the claimant was emiployed to do
certain work, that he did it. and that he de-
serves to be paid therefor the sum which in
the judgment should be awarded him. Porch
v. Agnew Co. [N. J. Eq.] 61 A. 721. Evidence
held insufficient to authorize a director to
recover upon a quantum meruit. Id.

8. By trustee in bankruptcy of corpora-
tion. Fillebrown v. Hayward, 190 Mass. 472,
77 N. E. 45. By corporation. Greathouse
V. Martin [Tex. Civ. App.] 14 Tex. Ct. Rep.
492, 91 S. W. 385; Id., 16 Tex. Ct. Rep. 89, 94
S. W. 322.

9. In a suit by a receiver to recover sal-
aries paid to the defendants as officers, an
agreement made between the defendants as
promoters, as to the amount of their salaries
and the payment of the same, such agree-
ment, however, not having been incorporated
in the articles of association, was not avail-
able as a ground of recovery, though such
agreement "was filed with a resolution adopt-
ed by such officers as directors, relating to
their salaries. Mills v. Hendershot [N. J.

Eq.] 62 A. 542. So far as the parties to the
agreement were concerne'd. a stipulation in
such agreement to the effect that salaries
should not be paid until after dividends was
waived by the payment of a salary to one of
the parties as manager, with the full knowl-
edge and consent of the other parties. Id.

Where the petition in an action to recover
back salary paid pursuant to such a resolu-
tion alleged that the salary paid was unrea-
sonable, and the defendant answered by a
general denial and a plea of quantum meruit,
it was held that the defendant might in-
troduce evidence of the reasonable value of
his services and might, upon proper evidenoi?.
recover such value, but that the burden of
proof was on the defendant to show such
value, and in the absence of any evidence on
the subject he could recover nothing. Great-
house V. Martin [Tex.] 16 Tex. Ct. Rep. 89,

94 S. W. 322.

10. And a receiver representing creditors
is not entitled to the benefit of a contract be-
tween the individual stockholders who man-,
aged the business, providing that no salaries



916 COEPOEATIOATS § 15H. 1' Cut. Law.

salary for running the business liable to return such salary where there is no fraud.'^^

An agreement whereby a corporation grants a clerk a vacation with pay is not

without consideration.^^ The abolition of a fund by by-law cannot deprive an

agent of his compensation payable out of such fund.^^

(§15) H. How directors must act; directors' meetings, records, and stock

hooJcs.^*—As a general rule, directors can act in regard to matters outside of mere
routine and regular business only when acting together as a board/' but where

there are no directors, or those in ofBce are inactive, the president of the company
being invested by the stockholders with all the powers of a board of directors, the

acts of the president, though such as ordinarily can be done only by the directors,

will be valid for most intents and purposes.^" The rule that all the directors of

a corporation must have an opportunity to participate in the transaction of its

business is for the benefit of the stockholders.^' Where the record of a directors'

. meeting recites that notice was given to the directors, this is prima facie sufficient

to sustain the validity of the proceedings at such meeting.^^

Evidence}"—The records of the meetings of directors constitute the best evi-

dence of what takes place at such meetings.^" A resolution of the board of di-

rectors may constitute a sufficient memoraJidum to take a contract out of the opera-

tion of the statute of frauds. ^^

Penalties for refusal of inspection of stocTc 6ooJ;.^'—Officers refusing to allow

inspection are subjected by statute to penalties.'*'

(§ 15) 1. Powers of the directors or irmiefis.^*—The powers of the directors

depend upon the articles of association.''" 'WTien so authorized by statute, the stock-

shan be paid until after the payment of divi-

dends and profits. IVIills v. HendersJiot [N.

J. Eq.] (i3 A. 542.

11. Mills V. Hendershot [N. J. Bq.] 62 -A.

542.

la. The understanding that the clerk is to

return and resume his duties is a sufflcidnt

consideration, though the employment is

from month to month and the corporation

has the right to discharge the clerk at any.

tim-e. Bi:r<;h v. GlagfeOT? -Sa«.'. 'Essk, l.i'4 Mo,
App. 711, 90 S. TV. 746. Where a bank clerk

was discharged during a vacation which had
been granted him with pay, he was entitled

to recover for such pay, though his employ-
ment was from month to month and though
the corporation had the right to discharge
him at any time. Id.

13. By-law abolishing expense fund of

mutual loan association held not to affect a
previous contract whereby it agreed to pay a

certain part of such fund to its agent
for his services. Rollins v. Co-opera-
tive Bldg. Bank, 98 App. Div. 606, &0 N. T. S.

631.
14. See 5 C. L. SOT.

15. As, for example, in executing a mort-
gage. Garmany v. Lawton, 124 G-a. 876, 53 S.

E. 669. The acts of directors acting sep-
arately cannot be validated by the execution
of a paper reciting that the act was done at

a duly constituted meeting. Brinkerhoff
Zinc Co. vr Boyd, 192 Mo. 597, 91 S. W. 5-23.

16. Mortgage on personal property exe-
cuted by president to secure note given in

behalf of the corporation, valid as against
the corporation and a creditor claiming a
lien under a distress warrant, issued and
levied after the record of the mortgage, for

rent accruing after such date, though such

mortgage w^as not authorized by any formal
vote of the stockholders or dii'eotors. Gar-
many v. Lawton, 124 Ga. 876, 53 S. E. 869.

17. And hence, where all the directors ex-
cept one were present at a meeting at which
a mortgage was authorized, such mortgage
was not invalid because no notice of the
meeting was given to the absent director,
where he was only a nominal stockholder
and director, and flie only 'other persons in-
terested in the corporation were the iJirectors
who were present. Stiewell v. "Webb Press '

Co. [Ark.] 94 S. W. 915.
ts. Turner v. Fidelity Loan Concern [Cal.

App.] 83 P. 62.

19. .See 5 C. L. 807.
20. Nixon V. Goodwin [Cal. App.] 85 P.

169. Extracts from the records of meetings
of directors of a foreign corporation are not
admissible in evidence unless authenticated,
as provided by Code Civ. Proc. § 1918, subds.
C, 7. Id.

SI. Resolution for sale of property, sign-
ed by president and secretary, and delivered
to purchaser. "Western Timber Co. v. Kal-
ama River Lumber Co. [Wash.] 85 P. 338.

aa. See 5 C. L. 807.
23. Under Stpck Corporation Law, Laws

1892, p. 1840, c. 688, § 63, imposing a penalty
for refusal to allow inspection of the cor-
porate books, an ofBcer is not liable for re-
fusing to exhibit books which are not in his
possession. Gould v. Olympic Min. Co., 96
N. T. S. 455. An action for the penalty im-
posed by this statute is no bar to a subse-
ciuent action under the statute for refusal
to allow inspection of the books, where such
refusal occurs after the institution of the
first action. Id.

34. See 5 C. L. 807.
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holders may delegate to the directors the exclusive control of the corporation so as

to deprive the stockholders of any voice in the management of the corporation.^"

Purely discretionary powers of the directors concerning the internal afEairs of the

corporation -will not, if fairly and honestly exercised, be controlled by either a court

of law or equity.^'' This rule, however, is not without exceptions, one exception

being where the corporate enterprise is impossible,^' and another being where fraud

is committed or threatened against the corporation or against the minority stock-

holders.^* Directors have no power to dispose of the corporation's property without

consideration.^" A corporation is bound by the acts of de facto directors,^^ and

where directors are, for the time being, clothed with all the usual powers of directors,

their authority to act for the corporation is not affected by an agreement with an-

other corporation whereby only such directors shall be chosen for the former as the

latter may desire.^^ Questions relating to the power of directors to bind their cor-

poration by their declarations and admissions,^^ and their power to act in matters

in which they are interested,'* are treated in other subdivisions of this section.

A trustee of a corporation has no right to sue for such corporation where the

latter cannot maintain the suit,''' nor, even where the status of the corporation

is such that the suit may be maintained, can the trustee sue until after demand

upon the corporation to do so,'" imless such demand would be futile."

(§ 15) J. Pow&rs of officers and agents other than directors or trustees.'"'

—A corporation is bound by the acts of its officers and agents in the conduct of its

business and within the scope of their authority,'" but subject to the operation of

25. Power of directors of beneficial asso-

ciation to make or amend by-laws. Van
Atten V. Modern Brotherhood [Iowa] 108 N.

W. 313.
26. Acts Ex. Sess. 1902-3-4, p. 437, 0. 270,

authorizing- the stockholders to insert in

their charter any provision they may deem
proper for the management of the busi-

ness of the corporation, authorized a
provision committing the management
of a corporation to the directors to

the exclusion of the stockholders for a cer-

tain period. Union Trust, Co. v. Carter, 139

F. 717. The provision of the act relating to

tlie management of the corporation by the

stockholders, etc., was intended to apply only

to those corporations whose charters contain

no provision delegating the exclusive man-
agement to the directors. Id. Directors to

whom the affairs of a corporation were so

committed had the power to sell the proper-

ties of the corporation, the original object

of the corporation being, not to hold or de-

velop such properties, but to sell them as

soon as practicable. Id. "Where such a pro-

vision was inserted in the charter of a cor-

poration, and also in the certificates of stock,

and there was. furthermore, an agreement

to the same effect entered into by all the

subscribers to stock, a meeting of stock-

holders and election of new directors before

the expiration of the time for which the

management of the corporation was commit-

ted to the original directors was illegal and

without any effect whatever. Id.

27. Siegman v. Electric Vehicle Co., 140

E 117; Manufacturers' Land & Imp. Co. v.

Cleary fKy.] 89 S. W. 248 "

28. Manufacturers' Land & Imp. Co. v.

Cleary [Ky.] 89 S. W. 248. See ante § 12,

How Cornorations May be Dissolved.

20. Manufacturers' Land & Imp. Co. v.

Cleary [Ky.] 89 S. "W. 248. See ante g 14 D,
Remedies for Injuries to Stockholders or to
Corporation.

30. Brihkerhofe Zinc Co. v. Boyd, 192 Mo.
597, 91 S. W. 523.

31. Acts of'de facto directors of fire insur-
ance company in paying part of a loss and
voting for payment of balance. Gleason v.

Canterbury Mut. Fire Ins. Co. [N. H.] 64 A.
187.

32. Mas.sachusetts Const. Co. v. Kidd, 142
F. 285.

33. See post this section, subsection N,
Admissions, Declarations, and Representa-
tions of Officers and Agents.

34. See post this section, subsection R,
Dealings Between a Corporation and the Di-
rectors, etc.; ante this section, subsection G,
Salary or Other Compensation of Officers.

35. 36. State v. U. S. Grant University, 115
Tenn. 238, 90 S. W. 294.

37. Allegations that the directors of the
corporation are determined to do the thing
sought to be prevented by the suit, and that
a demand upon them to sue would be futile,

are sufficient to excuse the failure to inake
such demand. State v. U. S. Grant Univer-
sity, 115 Tenn. 238, 90 S. W. 294.

38. See 5 C. L. 808.

39. Execution of a note by an officer in
the conduct of a branch business of the cor-
poration "will bind the corporation. Dreeben
V. First Nat. Bank [Tex. Civ. App.] 16 Tex.
Ct. Rep. 917, 93 S. W. 510.

Framl: A corporation is liable for the
fraud of its agents acting within their au-
thority and in the due course of its business,
and cannot shield itself by showing that the
agent also failed in his duty to the corpora-
tion. Vulcan Detinning Co. v. American Can
Co. [N. J. Eq.] 62 A. 881.
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the doctrines of estoppel'"' and ratification/^ not otherwise.*^ A corporation may
lac bound bj' tlie acts of its de facto ofBcers/^ but a corporation will not be bound

by a contract made for its benefit where it is not a privy to the contract.**

An officer of a corporation may, at the same time, be the officer of another

corporation,*'^ and in such case the rights, duties, and liabilities are the same as if

difliercnt persons filled the offices of the respective corporations,*' and one of the

corporations is not liable to the other for the misconduct or malfeasance of such

officer in the conduct of the business of the latter,*' nor can an officer or agent of a

corporation, without notice to his corporation, deal with himself as an officer or

agent of another corporation.** Where an. officer of a corporation is employed as

the agent of a private person, his acts as such ag-ent will not bind the corporation

and are unavailable in favor of such person as against the corpoTation.*'

The preifident.^"—The powers of the president of a corporation are strictly

those of an agent delegated to him by the directors.^^ He may, without any sneeial

authority from the directors, perform all acts of an ordinary nature, whicn, by

usage and custom, or necessity, are incident to his oifiee,^^ but beyond this he has

40. See post, thi.s section, subsection K,
Apparent Authority, etc.

41. See post this section, subsection L,

Ratification of Unauthorized Acts.
43. The officers of a corporation have no

authority as such to sell its property. Par-
mele v. Heenan [Neb.] 106 N. W. 662. The
officers of corporate landowners, unless spe-

cially authorized by the board of directors,

have not power to sig-n and file a remon-
strance, under Laws 1902-1903, p. 92, § 110,

ag-ainst the improvement of a street at the ex-
pense of the property owners. City of Se-
dalia v. Montgomery, 109 Mo. App. 197, 88 S.

W. 1014. A corporation is not bound by the
unauthorized indorsement of its name by
one of its agents upon negotiable notes.

"Wiokersham Banking- Co. v. Nicholas [Cal.

App.J 82 P. 1124.

43. See Wm. Cameron & Co. v. Jones [Tex.

Civ. App.] 90 S. W. 1129, where it was held
that service on an officer who was acting
as such, to the knowledge of the stockhold-
ers, was service on the corporation, De fac-

to directors. Gleason v. Canterbury Mut.
Fire Ins. Co. [N. H.] 64 A. 187. See ante
this section, subsection I, and see post, this

section, subsection K, Apparent Authority,

etc.
44. Where a corporation which could not

purchase stock of another corporation ar-

ranged with an individual that he should
purchase the stock and hold it in trust for

the corporation, such corporation was not
liable under the contract of purchase, the
sellers having notice of its lack of author-
ity to purchase. O'Brien v. Dunn Iron Min.
Co. [Mich.] 12 Det. Leg. N. 583, 105 N. W. 133.

The mere fact that notes given by the of-
ficers of a corporation are for the benefit
of the corporation does not render the cor-
poration liable on the notes, -where the mani-
fest intention is that the notes are to be the
individual obligations of the makers. Mary-
land Trust Co. V. National Mechanics' Bank,
102 Md. 608. 63 A. 70.

45. 40. Elk Brewing Co. v. Neubert, 213

Pa. 171. 62 A. 782.

47. Where the treasurer of a brewing com-
pany was also the treasurer of a trust' com-
pany, and as the treasurer of the former kept

its accounts in the latter, and intermingled
the funds of the brewing company -with
those of the trust company so as to render
i; impossible for the brewing company to tell
how much money was in his hands as treas-
urer, and also misappropriated such funds,
the trust company -was not thereby rendered
liable to the brewing company for such
funds (Elk Brewing Co. v. Neubert, 213 Pa.
171, 62 A. 782), nor was the trust company
rendered liable because such treasurer -was
also the president of the brewing company
and a director of the trust company (Id.).
If the trust company was liable to the brew-
ing company at all, it was on account of the
former having received funds of the latter
for which it had not . accounted, in which
case a bill in equity would not lie, there
being an adequate remedy at law. Id. The
liability of the trust company, it such com-
pany were liable at all, and that of its
treasurer, who was also the treasurer of
the brewifig compajiy, being based upon dif-
ferent rights and not being joint, a bill
against the trust company and its treasurer
jointly was defective for misjoinder. Id.
The brewing company having no equitable
rights against the trust company, jurisdic-
tion would not be retained on account of a
prayer for a discovery. Id.

48. The supervising manager of a com-
pany owning a gas well had no right to turn
the well over to another company of which
he was the president. MoCuUough v. Ford
Natural Gas Co., 213 Pa. 110, 62 A. 521.

49. Lessee of corporation's property em-
ployed the corporation's president to man-
age the property, and then sought to hold
the corporation responsible for the acts of
the president in connection with such man-
agement. Brinkerhoff Zinc Co. v. Boyd, 192
Mo. 597. 91 S. W. 523.

.50. See 5 C. L. 809.

51. Mausert v. Christian Feigenspan, 68 N.
J. Bq. 671, 63 A. 610.

B2. Mausert v. Christian Feigenspan, 68
N. J. Bq. 671, 63 A. 610. Where the president
of a mining corporation was acting as its
managing agent in securing patents for their
mining gronrrt he wiq TTthnrized to make
contiacts necessary for the purpose of ex-
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no more control over the business, propeity, or funds of the corporation than any
other director/^* and any act done by him outside the scope of the powers which in-

here in his office will not bind the corporation, unless it is shown that the authority

to do such act was specially conferred upon him by the directors.^* Where the

president performs for the corporation an act within the corporate power, his au-

thority will be presumed.^**

The vice-pixsident.^^

The secretary.^''—The secretary of a corporation leannot, ordinarily, without

special authority, make contracts which will bind the company.''*

The treasurer.^^—The treasurer of a corporation has no inherent power to

borrow money for his corporation.""

Business managers, salesmen, etc.'^—In. the absence of evidence to the con-

trary, it will not be presumed that a contract made by the general manager of a cor-

poration was made without authority."^ The manager of a railroad company has au-

thority to offer rewards for the arrest and conviction of persons placing obstructions

on the track,"^ but the managing agent of a mining corporation has no power, in

the absence of a special authorization, to pledge the credit of his corporation by

drawing and cashing bills of exchange."^ The general manager of a corporation

-has no implied power to purchase another business for the corporation, though of

pediting- the obtaining of the patents and se-
curing: the claims of liis company, as against
adverse claims that might be made in con-
testing the company's applications for their
patents. Wood v. Saginaw Gold Min. & Mill.

Co. [S. D.] 105 N. W. 101. Where the presi-
dent of a corporation, who had received its

corporate bonds for the purpose of selling
them, turned over a portion of them to the
vice-president, who sold them, the president
was not liable to an account for the bonds
thus sold by the vice-president. Owego Gas
Light Co. v. Boyer, 96 N. T. S. 486.

53. Mausert v. Christian Feigenspan, 68 N.
J. Eq, 671, 63 A. 610.

54. Modiflcation of contract, under corpo-
rate seal, betTveen brcTving company and re-
tail dealer, by the president of the brewing
company, held unauthorized, in absence of

proof of special authority. Mausert v. Chris-
tian Feigenspan, 68 N. J. Eq. 671, 63 A. 610.

The president has no power as such to fore-
close corporate mortgage. New England Mut.
Life Ins. Co. v. Wing [Mass.] 77 N. E. 376.

The president has no power to confess or
stipulate for judgment against his corpora-
tion, as a judgment in foreclosure proceed-
ings "Which deprived the corporation of all of
its property. Frederick Milling Co. v. Fred-
erick Farmers' Alliance Co. [S. D.] 106 N. W.
298. Where the property of a corporation
was sold under a mortgage, it was not bound
by the act of its president in accepting the
notes for which the mortgage bonds were
pledged and the mortgage bonds in lieu of
the portion of the proceeds of the sale due
the corporation. Brinkerhoft Zinc Co. v,

Boyd, 192 Mo, 597, 91 S. W. 523. Cannot en-
ter into a partnership in behalf of the corpo-
ration. Dixie Cotton Oil Co. v. Morris [Ark.]
94 S. W. 933 [Advance sheets only]. Where
a corporation, pursuant to an agreement with
one of its promoters and officers, paid such
promoter and officer in stock, the corporation
was not bound by an agreement between such
promoter and officer and the president of
the corporation, whereby the former trans- i

ferred to the latter a portion of his stock,
and it was agreed between them that the
promoter and officer should be paid a salary
for his future services, such services having
already been paid for with stock. Porch
V. Agnew Co. [N. J. Eq.] 61 A. 721. The
president of a corporation has no implied
power to sell treasury stock, nor, in tiie ab-
sence of a valid vote by a quorum of dis-
interested directors, can he cause such stock
to be issued to him in payment of a debt
due by the corporation "to him. Camden
Land Go. . v. Lewis [Me.] 63 A. 523. The
president has no implied power to appro-
priate property of the corporation. State-
ment of president that he owned certain cor-
porate property held not to bind the corpo-
ration so as to subject it to his debts. Col-
lins Ice Cream Co. v. Normandie, 121 111. App.
140.

55. Endorsement of note to corporation.
Lloyd V. Matthews, 119 III. App. 546.

56, 57. See 5 C. L. 810.
58. Ross Oil & Gas Co. v. Eastham [Kan.]

85 P. 531. The secretary of a corporation,- in
charge of the erection of a building for the
corporation, has authority to bind the corpo-
ration for such equipments as are adapted
to the use for which the building is intend-
ed. Porch V. Agnew Co. [N. J. Eq.] 61 A. 721.

59. See 5 C. L. 810.

60. Power of treasurer to borrow money
for his corporation and to give its note
therefor held a question of fact. First Nat.
Bank v. Commercial Travellers' Home Ass'n,
108 App. Div. 78, 95 N. Y. S. 454.

61. See 5 C. L. 811.

02. Walnut Ridge Mercantile Co. v. Cohn
[Ark.] 96 S. W. 413. A contract signed by
the manager of a corporation will bind the
corporation where it appears from the con-
tract itself that the signer is its m'.nager
and has authority to execute the contract.
Kessel v. Austin Min. Co., 144 F. S5fl.

es. Arkansas S. W. R. Co. v. Dickinson
[Ark.] 95 S. W. 802.

64. One who discounts such bills of ex-
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the same kind as that operated by the corporation.'" A mere selling agent has no
power to sell, for his principal, goods which his principal does not deal in,"^ nor

to give a warranty, unless the sale is of a class ordinarily accompanied by a war-

ranty."''

Pleading and evidence of authoniy.^^—In an action against a corporation upon
a contract made with its agent, it is sufficient to allege that the contract was made
with the defendant's duly authorized agent,"" but the petition should show who the

agent was.^* Where a corporation relies upon lack of authority in its agents or

officers, it must plead it.'^

The burden of proof is upon a party claiming u.nder a contract made by the

agents or officers of a corporation to show the authority of such agents or officers.'^

Authority need not be proved by formal resolution of board of directors/^ but may
be proved by acts of agent acquiesced in.'* Hearsay and inferences of the witness

are inadmissible.'^ Evidence that the agent of the corporation had authority to-

execute the contract sued on may be rebutted by evidence tending to show that the

agent had no such authority.'" Cases involving the sufficiency of evidence are col-

lected in the notes."

A certificate of acknowledgment by a corporation must show that the officer

assuming to act for it in executing the instrument acknowledged that the corpo-

ration executed it.'^

(§ 15) K. Apparent authority of officers and agents and estoppel of the

corporation and of others. Implied permission to act.'"'—Certain officers of a cor-

poration are clothed with certain powers, which, either from the nature of the of-

cliang-e does so at his own peril. Bank o£

Commerce v. Baird Min. Co. [N. M.] 85 P. 970.

05. Where he has neitfcpr antnal nor im-
plied power to purchase such business, he
has no implied power to bind the corporation
by notes given in its name for the purchase
price. Manhattan Liquor Co. v.. Magnus &
Co. [Tex. Civ. App.] 15 Tex. Ct. Rep. 785, 94

S. W. 1117.

«6, 67. Reid V. Alaska Packing Co. [Or.]

S3 P. 139.

.68. See 5 C. L. 811.

69. It is not necessary to allege the char-
acter of the defendant's authorized business.
in order that the pleadings may show that
the acts of the agent were consistent with
the authorized powers of the corporation.
San Antonio Maoh. & Supply Co. v. Josey
[Tex. Civ. App.] 15 Tex. Ct. Rep. 176, 91 S. W.
598. A petition alleging that a contract of

a corporation was made, executed, and de-
livered by its officer and agent, naming him,
is not demurrable on the ground that the
authority of the agent does not sufficiently

appear. Johnson County v. Chamberlain
Banking House [Neb.] 104 N. W. 1061.

70. Tres Palaoios Rice & Irrigation Co.
v. Bidman [Tex. Civ. App.] 14 Tex. Ct. Rep.
852, 93 S. W. 698.

71. Simon v. Caltee [Ark.] 95 S. "W. 1011.

72. In suit for specific performance of
contract to sell realty. Parmele v. Heenan
[Neb.J 106 N. W. 662.

73. Authority of secretary to employ at-
torney. Kelly v. Ning Yung Benev. Ass'n
[Cal. App.] 84 P. 321. Where it does not ap-
pear that there is any record evidence of the
employment of an officer, such employment
may be proved by parol evidence of what

took place at a directors' meeting. Braxmar
V. Stanton., 110 App. Div. 167, 96 N. T. S. 1096.

74. Arkansas S. W. R. Co. v. Dickinson
[Ark.] 9S S. W. 802.

75. As where a witness testifies that a
certain officer had no power to employ a .cer-
tain person, and the basis of such testimony
is information received from others or his
own knowledge of the character of the of-
ficer's office and duties. International Har-
vester Cov V. Campbell [Tex. Civ. App.] 96
S. W. 93.

76. The testimony of the agent himself
and the by-laws of the corporation were ad-
missible in rebuttal. Tres Palacios Rice &
Irrigation Co. v. Eidman [Tex. Civ. App.] 14
Tex. Ct. Rep. 852, 93 S. W. 698.

77. Evidence held to show that the party
who executed a deed of trust and mortgage
as the president of a corporation was in fact
president. Fourth Nat. Bank v. Camden
Lumber Co., 142 F. 257. The president of a
corporation held to have been authorized to
pledge the corporation's property to secure
notes discounted by a bank. Love v. Ex-
port Storage Co. [C. C. A.] 143 F. 1. Evi-
dence held insufficient to sustain a verdict
based on the ground that a certain party was
the agent of the defendant as its salesman
and authorized to bind the company for ad-
vertising and stationery. Blanke Tea & Cof-
fee Co. V. Eager [Neb.] 106 N. W. 603. Evi-
dence held insufficient to show authority of
engineer in charge of a corporation's worlt
to modify the contract so as to allow the
contractor damages for delay occasioned by
the corporation. Miller v. Mason City etc.,
R. Co. [Iowa] 108 N. W. 302.

78. Gessner v. Minneapolis, etc., R. Co.
[N. D.] 108 N. W. 786.
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fiee or by long established and universal custom, are necessary incidents to their

office, and in such case proof of the character of the corporation and the ofSce and
the official act establishes prima facie that the act is that of the corporation,*" and
hence, where a party has actual knowledge of a limitation upon the apparent au-

thority of an officer, it necessarily follows that he cannot hold the corporation liable

for acts of the officer which are within the limitation," but if, notwithstanding the

apparent authority of an officer, there is an actual lack of authority to do a certain

thing, the liability of the corporation will depend upon the principle of estoppel."^

Powers may also be implied from powers expressly conferred.*^

Acceptance of benefits.^*—A corporation is bound by the transactions of its

officers, the benefit of which it has accepted,*'* and no formal action of the board of

directors is necessa;ry to constitute such acceptance,*" but where the corporation, in

receiving the benefit of the unauthorized trausaction, does not know and is not

charged with knowledge of the unauthorized nature of the transaction, it will not

be estopped.*"^ Estoppel by acceptance of benefits is often considered as a ratifi-

cation.*'

79. See 5 C. L, 811.
80. Tres Palacios Rice & Irrigation Co.

V. Eidman [Tex. Civ. A,EP-] 14 Tex, Ct, Mep.
852, 93 S. W. 698; Cleghon v. Barstow Irr.

Co. [Tex. Civ. App.] 1? Tex- Ct. Rep. 221, 93

S. W. 1020.
81. Where a party knows tliat a corpora-

tion has not begun ugDn the busiTiess for
which it viras formed, not having finished the
construction of Its plant, a party who, with^
knowledge of s.ueh facts, deals wWl 'ts gen-
eral manager, is charged with Isnowledge
that the latter's authority is oonflned to the
matters immediately in hand, and that he
has not the usual authority inci.dent to the
office of general manager of a going concern.
Tres Palacios Rice & Irrigation Co. v. Eid-
man [Tex. Civ. APp.] 14 Tex. Ct. Rep. 852,
93 S. W. 698. In such case, evidence of th?
agent's lack of authority was admissible,
notwithstanding that the act was within his
apparent authority. Id. Amusement com-
pany not bound by contract made by agent
with third party for cigar license, subject to
approval of board of directors, where the
board did not approve the contract, though
the agent represented tQ the licensee that
if he did not hear from the board by a cer-
tain time the contract would be effective.

Berlin v. Belle Isle Scenic R. Co. [Mich.] 12
Det. Leg. N. 573, 105 N. W. 130.

82. Tres Palacios Rice & Irrigation Co. v.

Eidman [Tex. Civ. App.] 14 Tex. Ct. Rep.
852, 93 S. W. 698. A corporation cannot act
upon an agreement of arbitration made by
its president until final decision and then
repudiate the agreement. White Star Min.
Co. V. Hultberg [111.] 77 N. B. 327.

Pleading: Where the right of a party to

bold a corporation upon a contract with its

agent rests upon an estoppel, the estoppel
must be pleaded. Tres Palacios Rice & Irri-

gation Co. V. Eidman [Tex. Civ. App.] 14 Te-c,

Ct. Rep. 852, 93 S. W. 698.

Sviilence: Where the authority of the
agent is denied, proof of lack of power is

admissible as a predicate to the issue of

estoppel, though the act is within the ap-
parent powers of the agent. Tres Palacios
Rice & Irrigation Co. v. Eidman [Tex. Civ.

Jipp.] 14 Tex. Ct. Rep. 852, 93 S. W. 698.

83. Where the manager of a saloon owned
by a corporation is authorized to purchase
another saloon, notes given and indorsed by
him in the name of the corporation will be
binding upon it. Manhattan Liquor Co. v.

Joseph A. Magnus & Co. [Tex. Civ. App.] 15
Tex. Ct. Rep. 785,, 94 Si W. 1117. See ante
this section, subsec, Business Managers,
Salesmen, etc.

84. See 5 C. L. 812.
85. Porch V. Agnew Co. [N. J. Bq.] 61 A.

721. Civ. Code §§ 1589, 2310. Colpe v. Jubilee
Mln. Co. [Cal. App.] 84 P. 3,24. Corporation
estopped to question authority of general'
manager to make an agreement for the ex-
tension of the time of payment of a corpo-
rate note. Lyndon Sav. Bank v. International
Co. [Vt.] 62 A. 50. Corporation estopped to
repudiate the transfer of bonds as collateral
security for a loan, where the bonds were
placed in the hands of trustees, in whose
names they were registered, to be delivered
to the order of the directors, and were ac-
tually delivered by the trustees upon the
order of three of the directors, one of whom
was the secretary, one the treasurer, and
one the general manager, one of the trustees
being also a director, although the trustees
had not transferred the bonds or executed a
power of attorney for that purpose. Pres-
byterian Board of Relief for Disabled Min-
isters, etc., V. Gilbee, 212 Pa. 310, 61 A. 925.
A corporation cannot accept the services of
an attorney employed by its secretary, and
then escape liability on the ground that the
employment was unauthorized. Kelly v. Nlng
Yung Benev. Ass'n [Cal. App.] 84 P. 321.

86. Porch V. Agnew Co. [N. J. Eq.] 61 A.
721.

Sfla. Receipt of proceeds of note indorsed
by agent and discounted. Wickersham
Banking Co. v. Nicholas [Cal. App.] -82 P.
1124. The fact that part of the proceeds of
notes discounted upon the unauthorized in-
dorsement of the corporation's name by an
agent were paid by a draft, which the cor-
poration collected, did not necessarily charge
the corporation with knowledge of the un-
authorized indorsement. Id.

87. See post, this section, subsec. L, Rati-
fication of Unauthorized Acts.
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Acquiescence in similar acts.^'—Acquiescence by the corporation in similar-

acts will l>e considered in determining the question of the agent's power and the

right of the company to repudiate his acts.**

(§15) L. Ratification of unauthorized acts.^"—A corporation may ratify the

unauthorized acts of its officers or agents'^ so as to give such acts all the force of

an original transaction."^ The ratification may be by formal approval,"' by the

stockholders"'' or directors,"^ or by acquiescence,"" payments,"' or acceptance of bene-

fits."' An unauthorized contract may be partly ratified and partly disaffirmed.

SS. See 5 C. L. 812.
so. Johnson v. Des Moines, etc., R, Co.

[Iowa] 105 N. W. 509. Where the manager
of a branch factory was accustomed to em-
ploy all the parties employed there, and had
for several years made a contract jvith a
travelling: salesman, a renewal of such con-
tract was within his apparent power. Thomas
V. International' Silver Co., 48 Misc. 509, 96
N. Y. S. 218. Issue of warehouse receipt by
secretary of corporation to himself. Riley v.

Loma Vista Ranch Co. [Cal. App.] 82 P. 686.
iM). See 5 C. L,. 812.
»1. lyyndon Sav. Bank v. International Co.

[Vt.] 6-2 A. 50. The stockholders may ratify
unauthorized acts of the corporate officers, as
an act of treasurer in giving note of corpor-
ation to its president for money loaned by
the latter to the corporation. First Nat.
Rank v. Commercial Travellers' Home Ass'n,
108 App. Div. 78, 95 N. T. S. 454.

92. New England Mut. Life Ins. Co. v.

Wing [Mass.] 77 N. B. 376. A ratification by
the corporation renders immaterial any ques-
tion of the original authority of the ofiicer
or agent who made the contract. Lincoln
Mountain Gold Min. Co. v. Williams [Colo.]
85 P. 844.

9S. A confirmation of a report of an of-
ficer ratifies all the transactions stated
therein, especially where all the acts of the
ofHcer are thereafter ratified generally, and
the particular transaction is represented to
the party claiming thereunder as having
been performed by the officers. Riley v.

Loma Vista Ranch Co. [Cal. App.] 82 P. 686.

!M. First Nat. Bank v. Commercial Trav-
ellers' Home Ass'n, 108 App. Div. 78, 95 N.
Y. S. 454. Sale of . corporation's property to
a new corporation, of which some of the trus-
tees "were also trustees and creditors of the
old corporation, ratified by stockholders.
Pitcher v. Lone Pine-Surprise 'Consol. Min.
Co., 39 Wash. 608. 81 P^ 1047. A stockholder
who was not a member of the old corporation
at the time of the ratification, and "who pur-
chased stock which was not voted at the
meeting- at which the sale was ratified, was
not entitled to have the sale set aside. Id.

95. Tlie authorization of an attorney to
bring a suit for a corporation may be rati-
fied by the board of directors, even after the
authority of the attorney has been chal-
lenged. Massachusetts Const. Co. v. Kidd,
142 F. 2S5. Where the suit was instituted
by an assignee corporation in the name of
the assignor corporation, the ratification of
the assignor was not necessary. Id. The
ratification by the real plaintiff of the auth-
ority of the attorney to bring the suit was
not rendered ineffective because it was made
by a. board of directors who were chosen
subject to the approval of another corpora-

tion, which controlled the plaintiff, such di-
rectors, however, being clothed, for the time
being, with all the usual powers of directors.
Id.

96. Construction coryoration held to have
ratified contract made by its president as
manager, the directors having knowledge of
the contract, and the company having acqui-
esced in the assumption of power by the
president to make the contract. Johnson v.

Des Moines, etc., R. Co. [Iowa] 105 N. W. 509.
Failure to repudiate them within a reason-
able time after knowledge thereof. First
Nat. Bank v. Commercial Travellers' Home
.A.ss'n, 108 App. Div. 78, 95 N. Y. S. 454. A
general principle of the law of agency, ap-
plicable to corporate agencies. Is that when
an agent, in contracting for his principal,
exceeds his authority, the principal, upon
being fully informed of the facts, must, with-
in a reasonable time, disaffirm the acts of
his agent, especially in cases where his
silence might operate to the prejudice of in-
nocent parties, or he will be held to have
ratified the unauthorized acts. Reid v. Alaska
Packing Co. [Or.] 83 P. 139. Where manager
of railroad company posted offer of reward
in all the stations, and the president passed
over the road every ten days, it was held
that the company was bound by the offer,
regardless of the manager's original auth-
ority to post the offers (Arkansas S. W. R.
Co. V. Dickinson [Ark.] 95 S. W. 802), but
one dealing with the agent of a corporation
is chargeable with knowledge of the extent
of the agent's authority, and where, there-
fore, the agent exceeds his authority, the
corporation will not be estopped by its mere
failure to promptly notify the. other party
to the transaction •of the limitations of the
agent's authority. Reid v. Alaska Packing-
Co. [Or.] S3 P. 139. It will be sufficient if

the corporation promptly disaffirms the con-
tract and refuses to be bound thereby. Id.

9". Fourth Nat. Bank v. Camden Lumber
Co.. 142 F. 257. Agreement by general man-
ager for extension of time for payment of
corporate note ratified by payment of interest
on note for five years after such agreement
was made. Lyndon Sav. Bank v. Interna-
tional Co. [Vt.] 62 A. '50. Where the salary
of a bank clerk was paid two -weeks after he
had gone off on a vacation, without any de-
duction for the time of his absence, this con-
stituted a ratification of the act of the pres-
ident in granting the vacation with pay, and
authorized a recovery for the balance of the
term of the vacation. Birch v. Glasgow Sav.
Bank, 114 Mo. App. 711, 90 S. W. 746. Where
a corporation executed notes and provided
for the cash payment constituting the price
of property purchased by its agent, it there-
by ratified the action of the agent in mak-
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subject, of course, to^the aeeeptatice of the other party,"' but an indivisible transac-

tion cannot be partially ratified.^

Aside from the acts which may constitute a ratification, the essential elements

of a ratification are authority to ratify,'' privity of contract,^ and knowledge of the

facts and circumstances.* Knowledge of the facts and circumstances will not be

presumed."

(§ 15) M. Notice to or l-noivJedge of officers or agents as notice to or knowl-

edge of corporation.'^—Where an officer or agent of a corporation is acting for hi-s

corporation, notice to him as to matters connected with the transaction is notice

to the corporation.'^ The knowledge of the officer or agent, in order to be notice

ing the purchase. 'Western Timber Co. v.

Kalama River Lumber Co. [Wash.] 85 P. 338.

98. Unauthorized foreclosure of corporate
mortgage by president ratified by suit by the
corporation for possession under deed from

-its agent who "was purchaser at sale. New
England Mut. Life Ins. Co. v. Wing [Mass.l
77 N. E. 376. Land company held to h.ave

ratified the appointment of trustees to whom
its property was conveyed for the benefit of

creditors so as to be estopped to repudiate
a sale of such property by the trustees.

Kessler & Co. v. Ensley Co.. 141 F. 130. A
corporation held to have ratified a mortgage
and deed of trust given to secure the pay-
ment of money with which property was
purchased for the corporation and to secure
another just debt, the corporation having
received the benefits of the transaction and
having, furthermore, made payments on the
debts with full knowledge of the facts.

Fourth Nat. Bank v. Camden Lumber Co.,

142 F. 257. Corporation, by receiving and
using proceeds of note discounted by bank
at the instance of the corporation's president,
who was also its treasurer, ratified the trans-
action whereby such president and treasurer
pled'ged to the bank as security for the note
iWar.ehouse receipts representing property of
. the corporation. Love v. Export Storage
Co. [C.- C. A.] 143 F. 1. Purchase of goods
by superintendent ratified by receipt and
use by the corporation. Braxmar v. Stanton,
110 App. Div. 167, 96 N. Y. S. 1096. Mortgage
irregular because the meeting at whjch it

was authorized -was held without notice to

one of the directors, ratified and validated by
receipt by the corporation of the notes and
benefits under the m.ortgage. Stiewell v.

Webb Press Co. [Ark.] 94 S. W. 915.

99. Where a corporation had repudiated a
warranty given by its salesman but had not
repudiated the sale, the sending of samples
to the buyer was not a ratification of the
warranty. Reid v. Alaska Packing Co. [Or.]

83 P. 139.

1. Civ. Code § 2311. This section held in-

applicable to a ratification of an appointment
of a superintendent by the manag-er, and fail-

ure to ratify the contract as to the former's

salary. Colpe v. -Jubilee Min. Co. [Cal. App.]
84 P. 324.

2. An ofBcer who has no power to make
a certain contract cannot ratify the unauth-
orized act of another officer or agent in mak-
ing it. Secretary of salmon packing corpo-
ration held not to have authority to ratify an
unauthorized pale and warranty made by a

salesman. Reid v. Alaska Packing Co. [Or.] S3

P. 139. Where a corporation authorizes two

officers to bind it by their joint action, one
of them may ratify the acts of the other
acting alone with the same effect as if the
two had originally acted together. Peach
River Lumber Co. v. Ayers [Tex. Civ. App.]
14 Tex. Ct. Rep. 684, 91 S. W. 387. Upon an
issue as to such a ratification, evidence as
to the acts of one of the ofllcers acting alone
was admissible as a basis for the ratification
by the other. Id.

3. A corporation cannot, by r.atiflcation,
obtain the right to sue a stockholder upon a
contract made by him with a third person
and for his own benefit, even though the cor-
poration is incidentally benefited by the con-
tract. Contract by stockholder for sale of
stock in which he guaranteed that certain
bills receivable by the corporation would be
paid. Rochester Dry Goods Co. v. Fahey,
97 N. T. S. 1013. Suit having been, brought
upon the theory that the corporation was
entitled to sue as a party for whose benefit
the contract was made, evidence of an as-
signment of. the contract by the third person
to the corporation was inadmissible. Id.

4.. A vote of stockholders "that all acts of
the directors and' oflicers be hereby ratified
and approved" did not render legal and ef-
fective the unauthorized voting of salaries
by the directors to themselves, or the un-
authorized issue of treasury stock by the
president to himself, where it did not appear
that the stockholders generally had any
knowledge of such transactions. Camden
Land Co. v. Lewis [Me.] 63 A. 523. A resolu-
tion of a stockholders' meeting ratifying gen-
erally all the acts of the directors and officers
will not validate wrongful and fraudulent
acts of such officers, and directors which are
not disclosed at the meeting, such as fictitious
loan and wrongful sale of corporate stock bv
officers to corporation. Bowers v. Male, 97
N. Y. S. 722.

S. Camden Land Co. v. Lewis [Me.] 63 A.
523.

8. See 5 C. L. 813.
7. Where the supervising manager of a

company owning a gas well attempted t,i

turn the well over to himself as president of
a-nother company, the latter company was
charged with knowledge of the authority of
such agent, its president. McCulloug'h v.
Ford Natural Gas Co.. 213 Pa, 110, 62 A, 521.
Where an agent was employed by a corpor-
ation to purchase a secret process for detin-
ning, the corporation was charsrea'-'le w'th
the knowledge of the agent that the parties
from whom he purchased the prncess hnd ob-
tained it fraudulently. Vulcan Detinning Co.

v. American Can Co. [N. J. Bq.] 62 A. 881.
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to the corporatioiij must ordinarily be to an ofBcer or agent who is acting within

the scope of his authoritj'/ and must concern some matter which it is his duty to

communicate to his principal.' A corporation is not, therefore, chargeable with

the knowledge of its agent while the latter is engaged in committing an independent

fraudulent act on his own account, and the facts to be imputed relate to such actf
but though the knowledge is acquired by the agent independently, it will be im-

puted to the corporation where it acts through the agent in a matter to which the

information is pertinent,^^ and where an officer of a corporation commits a fraud

upon a tliird person, the corporation is chargeable with notice of the fraud, though

the fraud is perpetrated for the officer's benefit, where he also represents the cor-

poration in the transaction.^^ Notice to one offi.cer is not notice to the corporation

with reference to a transaction by another officer.^'

The knowledge of the president of a corporation is the knowledge of the corpo-

ration that a certain party is acting as, agent or officer of the company in a certain

capacity.^*

Where an officer or agent of a corporation is also an officer or agent of an-

other corporation, his knowledge while acting for one- of such corporations in a

transaction with the other will not be imputed to the latter,^^ nor is a corporation

chargeable with the knowledge of another corporation because the attorney of the

latter is the attorney of the former, where the attorney has no knowledge of the

matter himself.^"

(§ 15) N. Admissions, declarations, and re^presentations of officers and
agents."—There is no presumption of law that an officer of a corporation is au-

thorized to bind the corporation by his adn^issions,^' and a corporation will not be

estopped by the unauthorized declarations of its president as to a matter under the

control of the directors,^' but a corporation will be bound by the declarations of its

Knowledge of officer of bank that money ad-
vanced by the bank to officers of a trust
company was to be used foy the Illegal pur-
pose of purchasing stock of the trust com-
pany for the trust compaJiy. Maryland Trust
Co. V. National Mechanics' Bank, 102 Md. 60S.

63 A. 70. Knowledge of local officers of bene-
ficial union that a member had changed hisi

occupation. Brotherhood of Painters, Dec-
orators & Paperhangers v. Moore [Ii^d. App.]
76 N. E. 262. Notice to the agent of a loan
company, who made the loan and whose duty
it was to make loans and to pass upon the
sufficiency of the security of the fictitious
character of a loan, was notice to the com-
pany, so as to start the running of the stat-
ute of limitations. Plynt v. Taylor [Tex. Civ.
App.] 14 Tex. Ct. Rep. 648, 91 S. W. 864.

Eltetion oi remedies: Where the officers,

of a corporation knew, at the time an at-
tachment was issued to recover the price of
goods sold by the corporation, that the buy-
er had been guilty of such fraud as would
have warranted a rescission of the sale, the
corporation was bound by the election of
remedies, though the attorney who sued out
the attachment was ignorant of the fraud.
Baker v. Brown Shoe Co. [Ark,] 95 S. W. 808.

8, 9. Robertson Liimber Co. v. Anderson
[Minn.1 105 N. W. 972.

10. Treasurer of corporation who was al-

lowed to use the corporation's bank account
for his individual purposes, deposited in

such account certificates of deposit drawn
to Uim as guardian and representing guar-

dianship funds, and thereafter checked out
and appropriated such funds. Corporation
held not liable. Brookhouse v. Union Pub.
Co. [N. H.] 62 A. 219.

11. Vulcan Detinning Co. V. American
Can Co. [N. J. Eq.] 62 A. 881.

13. Fraud of president in causing reissue
of stock which had been assigned by him,
thus attempting to defeat the rights of the
assignee. First Nat. Bank v. Stribllng
[Okl.] 86 P. 512.

13. Notice as to the consideration of
municipal bonds purchased by a bank.
Thompson v. Mecosta [Mich.] 12 Det. Leg
N. 474, 104 N. W. 694.

14. Arkansas S. W. R.. Co. v. Dickinson
[Ark.] 95 S. W. 802.

15. Knowledge of president of a mill com-
pany as to lien on property owned by such
company could not be imputed to a bank
from which such president procured a loan
for his company, though he was also a di-
rector of the bank and a member of its
loan committee. Wardlaw v. Troy Oil Mill
[S. C] 54 S. E. 658.

16. Wardlaw v. Troy Oil Mill [S. C.l 54
S. E. 658.'

17. See 5 C. L. 814."

18. Director or president. Westminster
Nat. Bank v. New England Electrical Works
[N. H.] 62 A. 971.

1». Corporation not estopped to- enforce
a condition subsequent in a deed by the un-
authorized declarations of its president that
such condition would not be enforced. Lew-
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officers within tlie scope of their duties.^" The declarations of an officer that he

is such, while. not alone sufficient to prove that he is the officer he repres.ents him-

self to be, aa-e admissible, upon such question, in connection with other evidence.
^^

(§ 15) 0. Delegation of authority hy directors?^—There is some question as

to whether a board of directors may delegate their duties and authority to an

executive committee, even with the consent of the stockholders,^^ but it has been

held that they may delegate the pei'formance of purely ministerial duties to a com-

mittee of their own members or to an individual.-* Where the authority of such

a committee is not questioned, a majority of the committee may act in the absence

of the other member or members, at least as to matters of ordinary business of the

corporation.^"

(§15) p. Personal liability of officers and agents.^^—An officer of a corpo-

ration cannot use it and its name for the transaction of his own business, and then

repudiate his obligations thus incurred on the ground that the corporation and not

he himself is the party liable.*' Intentional participation by the officers of a cor-

poration in fraudulent and wrongful acts perpetrated by the coi-poration will render

such officers jointly liable vritli the corporation.*^ And so also, where a corporation

is engaged in the violation of the law, all the officers and shareholders concerned are

liable, personally to a party injured.*"

Officers of corporations are personally liable to the corporation for all acts of

spoliation whereby the company. is deprived of or loses its property.'" A sale of

their offices by the officers of a corporation is a iiagrant breach of trust, entitling the

corporation or its representatives to Sue for an accolinting as to the proceeds of

the sale.^'-

The personal liability of officers for mismanagement/* and to creditcTS,'' is

considered elsewhere.

iston Water & Power Co. v. Brown [Wash.]
85 P. 47.

20. Corporation held bound by declara-
tion of president in connection with sale
of lots. Marshall v. Columbia, etc., R. Co,

[S. C] 53 S. E. 417. Misrepresentation of

manager of irrigration company as J:o loca-

tion of -water rights. Cleghon v. 'Barstow
Irr. Co. [Tex. Civ. App.] 15 Tex. Ct. Rep.
221, 93 S. W. 1020. The liability of the cor-
poration in such case is not dependent upon
the corporation's being a party to the con-
tract which the party to whom the mis-
representation is made enters into, in re-
liance upon such misrepresentation and on
account of "which he sustains his loss, nor
is it necessary that the corporation be bene-
fited by the misrepresentation. Id.

21. Kelly v. Ning Tung Benev. Ass'n
[Cal. App.] 84 P. 321.

22. See 1 C. L. 777.

23. Canada-Atlantic & Plant S. S. Co. v.

Flanders [C. C. A.] 145 F. 875.

24. Giving note for existing obligation.
First Nat. Bank v. Commercial Travellers'
Home Ass'n, 108 App. Div. 78, 95 N. T. S, 454.

25. Canada-Atlantic & Plant S. S. Co. v.

Flanders [C. C. A.] 145 F. 875.

20. See 5 C. L. 814.

27. Officer of corporation held liable in
assumpsit for money obtained through the
medium of a corporation managed and con-
trolled by him. Donovan v. Purtell, 216 111.

629, 75 N. E. 334. A verbal promise by the
officer to pay a debt thus contracted in the

name of his corporation is not within the
statute of frauds. Id.

28. Infringement of trade mark. Sax-
lehner v. Eisner, 140 P. 938.

20. Officers and stockholders of New Jer-
sey corporation illegally -practising den-
tistry in Pennsylvania held liable to patient
for injury inflicted by an unlicensed em-
ployee while operating upon plaintiff.
Mandeville v. Courtright [C. C. A.] 142 b'.

97.

30. Officer of building association sold all
of its assets, and then procured the cancella-
tion of the mortgage given to secure the
purchase price, leaving the association with
no assets except unavailable and discredited
securities. Brinckerhoff v. Roosevelt [C. C.
A.] 143 P. 478. Where a director of a cor-
poration wrongfully acquires the property
of the corporation, he will be held to hold
it in trust for the corporation and its credi-
tors, as where a director, by promising
creditors to pay their debts, induces them,
not to bid at a .iudioial sale of the corporate
property, and thus acquires such property
at an unfair price. Lilienthal v. Betz [N. Y.J
77 N. E. 1002. It is not necessary in such
an action by a creditor to allege that the
sale was fraudulent or to ask to have it
set aside. Id. The discharged receiver in
voluntary dissolution proceedings in which
the sale was made was not a necessary par-
ty to sudh an action. Id.

31. Resignation of officers of beneflcial
association pursuant to an agreement to use
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Statutory liahiUties.^*—Directors voting for the pajment of dividends out of

the capital stock are liable to the corporation for the dividends so paid,"'' but the_y

are not liable as such for a vv^rongful declaration of a dividend unless such declara-

tion amounts to either an actual or constructive tort.'" Statutory liability for

misapplication of funds depends upon the provisions of the statute." To make one

personally liable under the Illinois statute for acting as officer of a pretended cor-

poration, he must have actively participated in the transaction out of which the

indebtedness arose.'*

(§ 15) Q. Liability of officers for mismanagement.^^—Actionable misman-
agement may consist of omission of duties as well as violation thereof.*" Where
a stockholder's injuries from the mismanagement of the corporation is derivative

from the injury done the corporation, his remedy is by a bill for that purpose, to

which the corporation and all the directors should be made parties.*"^ A director

of a corporation cannot be held liable for mismanagement of the corporation in an

action to set aside a sale of pooled stock where he was not connected with the sale,

though his mismanagement may have reduced the value of the stock so as to.bring

about the. sale.*''' The success of the corporation's business, notwithstanding mis-

management, is no defense to an action for losses caused by such mismanagement.*'

The receiver of an insolvent corporation may maintain a suit in equity against the

their influence with the trustees to secure
the ofBces for the other parties. Heineman
V. Marshan [Mo. App.] 92 S. W. 1131. A
creditor whose claim accrued after such
breach of trust could not sue therefor.

Quelle, whether any creditor could sue. Id.

32. See post, this section, subsection Q,
Liability of Officers for Mismanagement.

33. See post § 16 G, Rights and Remedies
of Creditors Against Directors and Other
Officers.

34. See 5 C. L. 815.

35. P. L. 1896, p. 286, § 30. Siegman v.

Kissel [N. J. Eq.] 62 A. 941; Siegman v.

Electric Vehicle Co., 140 F. 117.

How director may exonerate himself:
The only way in which a director, who is

present at a meeting where such an illegal

act is dene, or by which a director absent
fiom the meeting, may exonerate himself
from the statutory liability, is by causing
his dissent to be entered at large on the
minutes of the directors at the time the act

is done, or forthwith after he shall have
notice of the same, and by causing a true
copy of said dissent to be published within
two weeks after the same shall have been
so entered, in a newspaper published in the
county where the corporation has its princi-
pal office. Siegman v. Electric Ve?iicle Co.,
140 F. 117.

30. Ebelhar v. German-American Security
Co.'s Assignee [Ky.,] 91 S. W. 262. Where
dividends are paid in good faith, after a
proper examination of the financial condi-
tion of the company, a sudden decline of
tlie value of the corporate assets, even be-
low the point of solvency, will not render
the directors liable. The payment of divi-
dends out of stock cannot, however, be justi-
fied by a fictitious surplus created by an in-
flated valuation of the assets. Siegman v.
Electric Vehicle Co., 140 F. 117. Where di-
rectors act in good faith in declaring divi-
dends from a fund which is not subject to
distribution in this manner, they will not be
jointly liable for the whole amount thus

distributed, but only for such amounts as
they, as stockholders, receive, as where
dividends were declared by directors of in-
vestment company from expense fund by
giving stockholders checks for their respec-
tive dividends, which checks were indorsed
and turned back to the corporation and
credited to the redemption fund. Ebelhar
v. German-American Security Co.'s Assignee
[Ky.] 91 S. W. 262.

37. Complaint held not to state a cause
of action under Code Civ. Proc. § 17S1,
against directors for misapplication o£
funds. Shulman v. Star Suburban Realty
Co., 99 N. Y. S. 419.

38. Churchill v. Thompson Elec. Co , 119
111. App. 430.

39. See 5 C. L. 816.
40. Young V. Equitable Life Assur. Soc

49 Misc. 347, 99 N. Y. S. 446. A cause of ac-
tion against a part of the directors for ac-
tive wrongdoing may be joined with a
cause of action against other directors for
omission of duties, especially where the ac-
tion is by a stockholder suing for the cor-
poration, such an action being derivative
and equitable in its nature. Id.
Pleading: Acts of omission may be

charged generally. Young v. Equitable Lif»
Assur. Soc, 49 Misc. 347, 99 N. Y. S. 446.

41. No recovery ean be had for such in-
juries in an action by a stockholder against
members of a voting trust where the mis-management charged as committed was done
by a portion of the defendants as directors
the other defendants not being directors'
and those who were directors constituted
only a minority of the board. Lawrence v
Curtis [Mass.] 77 N. B. 314.

43. Weitze v. Burrage, 190 Mass. 267, 76
N. E. 508.

43. Where the efficers of a corporation
have Illegally or wrongfully occasioned a
loss to a corporation, it is neither a defenseror a mitigating circumstance that despitesuch Ulegal or wrongful acts the corpora-tion is solvent, or that the stock has in-
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directors for misfeasance and negligence in the conduct of their offices.^^ A di-

rector, though in a sense a triTstee, may nevertheless plead the statute of limitations

against his liability for negligence and misfeasance in office.*^

Statutory actions against directors.*'^

(§ 15) R. Dealings between a corporation and the directors or other officers

and personal intirest in transactions."—Directors occupy a fiduciary relaticn with

respect to the stockholders and are bound to the utmost good faith,** and other

-officers, such as president, manager, etc., occupy a similar relation towards the stock-

holders.*" Directors cannot act for the corporation in matters in which they are

interested,"" and neither directors nor other officers can use their official positions

for private gain at the expense of the stockholders,'^''^ and where such a gain is at-

tempted, they will be held to an accounting at the suit of a stockholder in behalf of

the corporation f^ but directors and officers of a corporation are not precluded abso^

creased in value during tfie period covered
by such acts. Jacobson v. Brooklyn Lumber
Co. [N. Y.] 76 N. E. 1075.

44. Emerson v. Gaither [Md.] 64 A. 26.

Bill by receiver against directors held multi-
farious in that the specifleations and charges
of negligence and malfeasance did not ap-
ply to all the defendants, but a defendant
to whom all the charges applied could not
demur because of the multifariousness as to

the other defendants. Id. A bill by a re-

ceiver against the distributees of a deceased
director, which failed to show that deceased
left any estate, or, if he did, that the dis-

tributees had received anything from It, was
fatally defective upon demurrer. Id. An
action may be brought by a receiver of a
corporation jointly against former directors
to recover money lost to the corporation
through the alleged misconduct of such of-

ficers. See Banking and Finance, 7 C. L.

S5S. Suit by receiver of National Banlt.

Allen V. Luke, 141 F. 694. Such a bill must
allege the acts constituting the misconduct
charged, and not merely that the defendants
failed to perform their official duties or

were negligent in the performance thereof.
Id.

45. A director may rely upon the statr
ute of limitations when the action is not
brought within the statutory period from
the time "when he ceases to be a director.
Emerson v. Gaither [Md.] 64 A. 26.

46. 47. See 5 C. L. 817.

48. Directors liable for fraudulent issue
of stock to themselves "without paying foi-

same. Hinkley v. Sac Oil Pipe Line Co.
[Iowa] 107 N. W. 629. Directors are trus-
tees for the stockholders and are bound to
the utmost good faith, and are "accountable
to them upoji the principles governing fi-

duciary relations. McCourt v. Singers-Big-
ger [C. C. A.] 145 P. 103.

49. McCourt V. SingeVs-Bigger [C. C. A.J
145 F. 103.

.'iO. Camden Land Co. v. Lewis [Me.] 6a

A. 523; Mobile Land Imp. Co. v. Gass, 142
Ala. 520, 39 So. 229. And cannot be counted
to make up a quorum. "Wall v. Utah Copper
Co. [N. J. Eq.] 62 A. 533. • "Where the di-
rectors of a corporation are its sole bene-
ficiaries, a resolution for the issue of stock
to the directors is not invalid. Turner v.

Fidelity Loan Concern [Cal. App.] 83 P. 62.

5()a. "Where the president and manager of
a, corporation operating theatres under

leases secured renewals for a new corpo-
ration organized by him to operate the
theatres, the new corporations held the
leases in trust for the old. McCourt v.
Singers-Bigger [C. C. A.] 14 5 F. 103.
Where an officer of a corporation attempts
to make a secret profit on stock placed in
his hands by the corporation for salo, Ihe
"whole amount of the proceeds of sucli a sale
belongs, to the corporation and may be traced
as trust funds. Camden Land Co. v. Lewis
[Me.] 63 A. 523. Agreement between officers
for increase of salaries. Jacobson v. Brook-
lyn Lumber Co. [N. T.] 76 N. E. 1075.

51. "Where one of the defendants, who
was the president and manager' of a corpo-
ration bperating theatres tinder leases, se-
cured renewals of the leases for a new cor-
poration organized by him and wliicli oper-
ated the theatres under such renewals, sueli
defendant, the new corporation, a.nd its of-
ficers and agents, were liable to the old cor-
poration in an accounting at the suit of
a stockholder suing in behalf of the corpo-
ration. McCourt V. Singers-Bigger [C. C.
A.] 145 F. 103. In a suit by a stockholder
in behalf of his corporation to recover prop-
erty held by an officer and ajjother corpo-
ration as trustees ex maleflcio and for an
accounting, tlie defendants were entitled to
allowances for losses incurred in bona fide
ventures in connection with such property
which were within the scope of the business
of the corporation. Id. In such a suit tlie
former president of the old corporation was
rot entitled to the allowance of an increased
salary allowed to him by the new corpo-
ration. Id. But the defendants were en-
titled to an allowance for losses incurred
in the operation, of a theatre in the sum-
mer, though no such theatre had been oper-
ated by the old company. Id. Interest on
the fund recovered was not allowable where
it did not appear when the fund was ready
for distribution. Id. Where the officers of
a corporation procure the purchase by tha
corporation of property for themselves for
their own benefit and at the expense of the
interests of the corporation, they will be lia-
ble to the corporation for the loss thereby
occasioned to It, as when officers of an in-
surance company sold worthless stock own-
ed by them in a corporation organized to
assist the first corporation to maintain a
certain reserve. Bowers v. Male, 97 N. Y.
S. 722.
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lutely from dealing- or contracting with the corporation/^ and snch dealings are

not presumably fraudulent/^ but they are regarded with such suspicion that it will

take only slight evidence to impeach them.^* Where one officer or agent of a cor-

poration undertakes to bind his company by a contract with another officer or agent,

the authority of the officer or agent representing the company to enter into the con-

tract must be clear and unquestionable.^^ The president of a corporation piay buy

property and sell it to the corporation/" but a mere intention to convey the prop-

erty so purchased to the corporation will not establish a trust in favor of the corpo-

ration.'^^ There is no rule which prohibits a director from engaging in an inde-

pendent business competitive with that conducted by his corporation.'^^

Purchase of corporate propevty.^^—^A director may purchase the property of

the corporation.^" Such a transaction, while of evil tendency, is not absolutely

forbidden or regarded as carrying such weight of adverse presumption as to ren-

der it constructively fraudulent,"^ but when assailed it will not be upheld unless

it be shown that it was not affected by fraud,"^ and when a director proposes,

while in office, to buy the property of the company, the fact that the deal is not

consummated until after he has ceased to be a director will not necessarily take the

transaction out of the operation of this rule.*^ The fact that the property is not

acquired by direct purchase from the corporation, but at a sheriff's or other judicial

53. Directors. In re Castle Braid, 145 J\

224; Kessler & Co. v. Bnsley Co., 141 P. 130.

If such contracts are fair and free from
fraud, and in the interest of and for the
benefit of the corporation, they wiU he up-
held, as where oiEcers paid debts of corpora-
tion and took latter's note for same. Sav-
age V. Madelia • Farmers' Warehouse Co.
[Minn.] 108 N. W. 296. Directors and of-
ficers may contract with their corporation.
Id. The president of a corporation may, in

the absence of bad faith, take obligationis or
securities from his corporation for an actual
indebtedness to him. First Nat. Bank v.

Commercial Travellers' Home Ass'n, 108
App. Div. 78, 95 N. T. S. 454.

53. In re Castle Braid Co., 145 F. 224;
Kessler & Co. v. Bnsley Co., 141 P. 130. The
mere fact th^ the trustee will be ben.eflted
doe-s not estop him, as trustee, or the board
of trustees of which he is a member, from
doing acts for the benefit of the corporation
ivhich honest business .judgment would call
for. Pitcher v. Lone Pine-Surprise Consol.
Min. Co., 39 Wash. 608, 81 P. 1047. The fact
that a claim presented against a bankrupt
cc-rporation showed that it was upon a note
given to an officer of the corporation for
money lent to the corporation by such of-
ficer was not suflicient to rebut the pre-
sumption attaching to claims filed in bank-
ruptcy that they are valid. In re Castle
Braid, 145 P. 224.

54. Kessler & Co. v. Bnsley Co., 141 F.
130; In re Castle Braid, 145 F. 224. The
conduct of officers and directors in dealing
or contracting with their corporation wii)
be tested by those rules of fairness and
good faith which equity Imposes upon trus-
tees. Savage v. Madelia Farmers' Ware-
house Co. [Minn.] 108 N. W. 296. .Where
the trustees of a corporation enter' into a
contract beneficial especially to themselves,
and the transaction becomes the subject of
judicial inquiry, it will be most closely scru-
tinized and the trustees will be held to the
utmost good faith. Pitcher v. Lone Pine-

Surprise Consol. Min. Co., 39 Wash. 608, 81
P. 1047.

55. Evidence held insufficient to estab-
lish the authority of a party acting as secre-
tary, treasurer, and general manager of a
corporation, engaged In selling the stock
of anotheT corporation, to enter into an
agreement with the vice-president of the
selling corporation whereby the latter should
receive one-half of the commissions on all
sales of stock made by either party. Waters
V. American Finance Co., 102 Md. 212, 62 A.
357.

50, 57. Camden Land Co. v. Lewis [Me.]
63 A. 523.

58. New York Automobile Co. v. Frank-
lin, 49 Misc. 8, 97 N. T. S. 781.

59. See 5 C. L. 819.
60. The sale, however, will be closely

.".crutinized and the burden of proving good
faith is upon the purchaser. Union Trust
Co. V. Carter, 139 .F. 717. A director, acting
openly, may purchase for himself from the
board of which he is a member, the rest
of such board not being interested, if he
does not assume to act for the corporation
and his colleagues do not rely upon him.
Kessler & Co. v. Ensley Co., 141 F. 130.

61. Kessler & Co. v. Ensley Co., 141 F.
130; In re Castle Braid, 145 F. 224. There
is no presumption of fraud as to the actions
of diVectors in selling corporate property to
another director. Polhemus v. Polhemus,
100 N. T. S. 263. A sale of the corporate
property to another corporation of whicli
trustees of the seller, owning claims against
it, are trustees, is not necessarily or pre-
sumptively fraudulent. Pitcher v. Lone
Plnp-Surprise Consol. Min. Co., 39 Wash. 608,
81 P. 1047. "

K!. Kessler & Co. v. Ensley Co., 141 F.
130. But the rule does not apply to a pur-
chase by a director from trustees whose se-
lection he did not influence or control, and
who were chosen by stockholders to hold
the corporate propf-rty in trust to sell for
the benefit of creditors. Id.
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sale, -will not validate the purcLaser's title "where it is tainted with fraud ajid violar

tion of his duty as a director or oflBcer of the corporation ;°* but even where a sale

of corporate property to a director is resolved upon at a directors' meeting at which,

the presence of the purchaser is necessary to make up a quorum^ and is voted for by

such ptirclmser, the sale, in the absence of fraud, is not void, but is voidable at the

election of the corporation,''' and being voidable only, such a sale may be ratified

by fee corporation,^" or the corporation may be estopped to rescind it.*^ A stock-

holder may likewise be estopped io repudiate a sale of corporate property to a di-

rector."' A tiMst created by the -wrongful purchase jsf the coarporation's property

by one of its officers may be diBehaxged by a subsequent conveyance to such officer

of the coniipaHj's eqaity in the .jmagperty."* A '.teader jmay jtot te JieB^sary as a con-

diticm preeedsent io the .©ErporatiaiE's- ,right to Tecover Us "jwapsisfcy wMch has heea

fraudulently acquired by a direefcEn'.™ The meastnge oif daaaniages in .ssich a suit is

63. Kessler jfe Co. v. BrasJey Co^ Ml F.
130. PuTCbase 'by •fomiET director from trnB-
tees Ireld valid. .Id.

64. A director of a corpOTaiion, -who Is

also its secretary and treasurer and 'its agent
in procunn-S a loa~n to save ,tts pro-per^y
from sheriff's sale, eaimot, at stieh sale, ac-
quire interests in th'e property SDdverse ' to
the corporatian. JPricker -v. Anssfriens Mfg.
& Imp. Co., 124 Ga. 165, 52 & H. 65. Wbere
an officer anjd a^ent of a corporation, -while

purporting to act for its«lf in securing a;

loan -to save its property from sfeertffi'B sale,

ptrocttred a loan and bought -the piBiperty in
• his ,ofwn name, hie v^^as nat entitled, -tipon a
petition try the corporation to recover the
property and for an accounting, -to Wis ex-
penses incurred in an effort to reorganize
-the corporation wi-thjout its knoTvledge or
consent, but only to his reasonable expenses
in procuring the iloan. Id. The bringing of
an equitable. action to recover the property
did not ratify the defendant's effort to ef-
fect a reorganization. Id. The defendant
having claimed credit for his texpenses in
procuring the Joan, the plaintiff should have
been allowed to amend its petition Ijy charg-
ing collusion betTveen the flefendant and
the broker through whom the Joan was pro-
cured, and that he :had given the broker a
mortgage on the property sueji for by the
plaintiff to secure not only the amount loan-
ed for the corporation but also charges
which were not 'legitimate, and praying .that
the broker might be made a party and the
mortgage cancelled, etc. Id. 'The fact that
the property of ,a corporation is acquired by
its directors and officers through the medi-
um of the foreclosure eft a corporate mort-
gage will not -protect the purchasers from
an accounting to a stockholder who is there-
by defrauded, -as TVbere officers and director.s
of corporation formed -n-ew corporation
which acquired the property Wt the old by
purchase' a-t -mortgage sale. -Sparrow v.
Bement [Mich.] 12 Det. Leg. N. 7SS, 105 N.
W. SSI. The -new corporation having "for -a
while recognized the complaining stockhold-
er -as a -member of -the new corporation, and-
then having repudiated his rights, the court
decreed that such stockholder -was entitled
to the value of the same number of shares
in the corporation as he held in the old,
with such dividends thereon as had ' been
.actually paid by tlie new corporation on that
class of stook. Id. '.a^he stockholders ot

7 Curr. X.aw—53.

the new eoraipany "were not necessary par-
itl-EB to the actioua by the defrauded stook-
rhioiaer against ills jnew oompamy. Id. The
obif-ctTisn -that thie -s^a^i^klaoMers of the new
compan-y -were n-ecessary parties could not
be made ifor the flrat time on appeal where,
since the decree below, the ne-w company,
had .been dissolved amd its property placed
in lire ifflnds of xesseivers. Id.

<S!. Tffoblle Land Jimp. Co. v. Gass, 142
Ala. 53«, 39 .So. 229.

Sfi. JEailure, .Jrar ^^fuifcaSle' reasons, ta
Tilaim a eaueellafton of -Oie sa.Ie as to lot*
•sold -by -the purchaser to innocent third per-
sons, .j&nd as to a lot improved 'by the pur-
chaser, aid neet constitute such a partial rati-
ftcallon as WTOuId prevent the resclEsion ot
the isalB iSLS to '.the rest of the ^property. Ttlo-
Mle Land Imp. 3Cd. v. Gass, 142 Ala. 520, 3 J
So. 22S.

•as. The consideration of a voidable sals
Of lot« ;by a ocorpoTBtion to one of its direc-
tors being that he Trould Inrprove a portion
of the lots, the fatst that houses were erect-
ed by the p-orehaser on a part of the prop-
erty on a street where the directors and
stockholders might have seen them, or that
thE purrchaaer tnl'd one ol the directors that
some of the lots had been conveyed to him,
or that the deefe were recorded in a county
where tile minority stockholders resided,
was not sufficient to charge the company
with -such arotice as would bind it by ;way
of estoppel. .Mobile Land Imp. Co. v. Qass
142 Ala. 820., 39 So. 229.

08. A stockholder may lose the right to
repudiate a sale to a director or former di-
rector by delaying to object or sue until the
property has been improved by the pur-
chaser and great expense incurred by the
latter in regard thereto. Kessler & Co v
Bnsley Co., 141 P. J30.

69. Where a creditor of a land company
was induced by directors and officers of the
company to sell its property under execu-
tion, and thereafter to convey the property
to another corporation, which, in turn, con-
veyed It to one of such officers and another,
the resulting trust in such property in fa-
vor oi the land company was extinguished
by a subsequent conveyance to such parties
of the land company's equity of redemption
and other interests in the property, in trust
for the benefit of the creditors of such com-
pany, and hence purchasers of the property
from such . trustees obtained a title freo
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not the rents and profits actually received by the defendant, but the reasonable

rental value of the property during such time as it was wrongfully witUield by the

defendant from the corporation.'^

Purchase of corporate obligations.'''—Where a director of a coi-poration fee-,

comes obligated for the corporate debts, he is entitled to reimbursement from the

corporation.'^

§ 16. Rights and remedies of creditors of corporations. A. The relation of

creditors.''*

(§16) B. Rights and remedies of creditors against the corporation.''^ Vol-

untary preferences.'^—In the absence of statutory provision, a corporation may pre-

fer a creditor," but by statutes corporations have been brought within the in-

solvency laws,'^ and under these laws an insolvent corporation'^ cannot make a

preferential transfer of its property,*** and an assignment of transfer of property

made in contemplation of insolvency is likewise void,*^' except as to bona fide pur-

chasers for value and vnthout notice.*^ A statutory prohibition of preferences by

from any equities in favor of the land
company. Kessler & Co. v. Ensley Co., 141

F. 130.

70. Where an officer fraudulently ac- I

quires the company's property, and an ac- i

counting is necessary in order to determine
what, if anything, is due him from the cor-

poration by reason of expenses Incurred by
him in acquiring the property, no tender is

necessary as a condition precedent to a suit

by the corporation to recover the property,

provided the corporation is ready to pay
whatever may be found due. Fricker v.

Americus Mfg. & Imp. Co., 124 Ga. 165, 62

S. E. 65.

71. Fricker v. Americus Mfg. & Imp. Co.,

124 Ga. 165, 52 S. E. 65.

72. See 5 C. L. 819.

73. Evidence held sufficient to sustain

finding that directors of a corporation bo-

came obligated for and paid certain obliga-

tions of the corporation and were entitled to

reimbursement. Savage v. Madelia Farmers'
Warehouse Co. [Minn.] 108 N. W. 296. And
evidence held not conclusive that the debts

so paid arose from unlawful transactions

sanctioned by the directors as such, nor

that the payment was voluntary within the

rules applicable to such payments. Id.

74. See 5 C. L. 819.

73, 70. See 5 C. L.. 820.

77. Mowen v. Nitsch [Md.] 62 A. 582.

78. Code Pub. Gen. Laws 1904, art. 23,

S 377. Mowen v. Nitsch [Md.] 62 A. 582.

7». A corporation which owed, apart
fiom the preferential mortgage attacked.
S32,500, while its assets amounted to only
$26,200, and it was wholly unable to meet
,ind pay its debts as they matured, and was
•vithout sufficient credit to borrow money
with which to continue its business, was
insolvent. Mowen v. Nitsch [Md.] 62 A.
582. Insolvency, within the meaning of P.

Ij. 1896, p. 298, % 164, means a general in-

ability to meet liabilities as they accrue,

by means of either available assets or of an
honest use of the company's credit. Rus-
sell & E. Mfg. Co. V. Faitoute Hardware Co.

[N. J. Bq.] 62 A. 421. Where most of the
corporation's assets had been assigned as
collateral security for its debts, and the

equity of redemption in such assets was

worth far less than the unsecured debts,
and suits had been brought against the
company, and it had little or no cash or
credit, it was held that the company was in-
solvent, though its book valuation of its
assets exceeded its liabilities and the as-
signee believed such valuation to be cor-
rect. Id.

80. Pub. Laws 1896, p. 298. Porch v.
Agnew Co. [N. J. Eq.] 61 A. 721. A transfer
of corporate, bonds to a director, who was
also the president of the corporation, to
secure advances made by such president,
held invalid under this statute. Id. Where
the property of a corpor.ation was trans-
ferred to two of Its directors, who agreed
to pay certain debts of the corporation, this
amounted to a preferential transfer in favor
of the debts agreed to be paid.. Mills V.
Hendershot [N. J. Eq.] 62 A. 542.

In Californta a trust for the benefit of
creditors may prefer claims for running
expenses. Bank., of Visalia v. Dillonwood
Lumber Co. [Cal.] "82 P. S74.

81. P. L. 1S96, p. 298, § 164. RusseU & B.
Mfg. Co. V. Faitoute Hardware Co. [N. J.
Kq.] 62 A. 421; Mills v. Hendershot [N. J.
Eq.] 62 A. 542.

82. P. L. 1896, p. 298, § 164. Russell &
E. Mfg. Co. v. Faitoute Hardware Co. [N. J.
Eq.] 62 A. 421. The purchaser must not
only pay value but must have purchased
without notice. Id. Under this statute, even
a bona fide purchaser for value without no-
tice is not protected where the assignment
or transfer is made after the company has
actually suspended its ordinary business.
Id, Under this rule, an assignment or trans-
fer of book accounts will be deemed to have
been made at the time of the delivery of
the papers and not at the time of the exe-
cution thereof. Id. And the fact that the
suspension is Involuntary does not change
the rule so as to give the purchaser a good
title where the transfer is made after actual
suspension of business. Id.
For value: Antecedent indebtedness is not

a valuable consideration, within the rule
that protects a bona fide purchaser for value
without notice from the operation of the
rule that transfers made by an insolvent cor-
poration are invalid Russell & E. Mfg Co.
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au insolvent corporation will not prevent a corporation in failing eircuinstajices

from making bona fide settlements of its debts, ''^ and, a fortiori, a corporation in

good circumstances may make such a transfer,^* but a transfer by an insolvent cor-

poration of its property, with intent to hinder, delay, or defraud its creditors, is

invalid without regtird to the insolvency laws.*°

Priorities hetween claims.^"—The statutes generally provide for preferences

in favor of claims for wages^^ and services,^' but creditors can bind only themselves

by agreements as to priorities.^" A creditor of an insolvent corporation cannot ob-

tain a preference through the unauthorized acts of the officers of the corporation,

such acts not being ratified by the corporation,"" nor can a mortgagee in 'trust for

bondholders, under a mortgage covering after-acquired property, acquire equities in

such property superior to those of the bondholders,"^ nor can a pledgee of such

property acquire an equity superior to that of mortgage bondholders by reason of

lack of notice that the property pledged was covered by the mortgage."^ A trust

tstate has a preferred claim against an insolvent corporation for funds invested in

the stock thereof, where the corporation had notice, at the time of such investment,

that such funds were trust funds,"* provided the funds can be traced into the

hands of the corporation at the time it became ihsolvent or was adjudicated as

such."* A corporation which has been placed in the hands of receivers has no

V. B. C. Faitoute Hardware Co. [N. J. Eq.l
62 A. 421; Mills v. Hendershot [N. J. Bci.j

62 A. 542.
Notice: Where an assignee of corporate

assets knew, at the time of the assignment,
that a mortgage upon nearly all the com-,
pany's property had been foreclosed, this
was sufficient to put him upon such inquiry
as to prevent him from claiming to" be a
bona flde purchaser without notice. Rus-
sell & B. Mfg. Co. V. Faitoute Hardware Co.
IN. J. Eq.] 62 A. 421.

S3. Transfer of property in settlement of

debt sustained. Gordon v. Southgate Bldg.
Co.. 109 App. Div. 838, 96 N. T. S. 717.

84. Assignment of claims for fire insur-
ance losses in settlement of a bona fide

debt, without any intention to prefer, and
while the corporation was solvent, was valid
as against the claim of a receiver thereafter
appointed. ,Voss v. Smith, 110 App. Div. 104,

S7 N. T. S. 3.

85. A mortgage given to secure tlie indi-

vidual indebtedness of an ofBcer of the cor-
poration, held invalid. Mo"wen v. 'Nitscli

[Md.] 62 A. 582. A false statement as to

what constituted the major portion of the
consideration of the mortgage, Jield to stamp
the mortgage as fraudulent. Id. The fact
that the consideration -was money lent to the
officer, of the corporation, which was used
by him in the business of the corporation,
did not validate the mortgage as against
subsisting creditors. Id.

86. See 5 C. L. 820.

87. Code Civ. Proc. I 1204, giving labor-
ers a preference as to claims for wages, ap-
plies to all assignments by corporations,

whether assignments for creditors under
Civ. Code § 3449 or not. Banli of Visalia v.

Dlllonwood Lumber Co. [Cal.] 82 P. 374.

88. Stockholders are entitled to the ben-
efit of a preference in favor of claims for

services, given by Ballinger's Ann. Codes
& St., §S 5919'-5923. Cors v. Ballard Iron
Works, 41 Wash. 390, S3 P. 900. Resolution

If stockholders that stockholders should re-
ceive nothing for their services, held aban-
doned. Id.

80. Claimants for materials and labor not
bound by agreement of principal creditors
allowing the trustee preference as to his
claim for services. Bank of Visalia v. Dil-
lonwood Lumber Co. [Cal.] 82 P. 374.-

90. Unauthorized act of officers in turn-
ing over to creditor a bill of lading to prop-
erty belonging to the corporation, and seiz-
ure of the property by the creditor, gave the
latter no priority. Jones v. Northern Pacific
Fish & Oil Co. [Wash.] 84 P. 1122.

91. The mortgagee is charged with notice
as to the property covered by the mortgage.
Guaranty Trust Co. v. Atlantic Coast Blec.
R. Co. [C. C. A.] 138 F. 517.

82. Where a railroad company purchased
the property and assets of another company,
and then conveyed the same to a new cor-
poration, the beneficial and equitable owner-
ship of such, assets and property, however,
being retained by the purchasing company,
and all the stock of the new company was
delivered, to such purchasing company, a
pledgee of such stock from such company
did not acquire any equity in such assets
and property superior to the equities of the
holders of bonds secured by a mortgage
which, by virtue of a clause covering after-
acquired property, covered the beneficial
ownership or interest in such property and
assets. Guaranty Trust Co. v. Atlantic
Coast Blec. R. Co. [C. C. A.] 138 F. 517.

93. Where an executor purchased two
certificates of stock, one being issued to him
as executor and one individually, the cor-
poration was charged with notice that the
former was purchased with trust funds,
but not that the latter was so purchased, al-
though the latter was purchased partly with
such funds. Harrison V. Fleischman [N. J.

Eq.] 61 A. 1026.

94. Funds invested by an executor in

stock of a building and loan association held
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standing to raise any question as to the priorities between liena upon its property."^

Priorities between mortgagees and bondholders and other claijnants aie considered

elsewhere.'*

Assets for creditors.^''—When an assessment upon stockholders has been made
it becomes a corporate assets and as such the right to collect it vests in a receiver of

the corporation.'^ The liabilities of stockholders for unpaid subscriptions,"" and

their statutory liabilities^ as assets for the benefit of creditors, is treated elsewhere.

Winding up proceedings^ assignment, receivership.^—^An assignment of all the

property of a corporation for the benefit of creditors includes the good will of the

business of the corporation,* the right to use the corporate name as the designation

of articles of commerce previously so designated,* and the books and records of the

corporation," and where property .exempt by law from attachment or execution is

excepted from the assignment, such exception, includes only such property as is

expjessly exempt by statute.®

A creditor may apply for a receiver for a corporation'' on the ground that the

corporation is insolvent.* The title to the corporate assets vests in the receiver,

whose right and duty it is to collect them.' -Claims against a corporation which
is in the hands of a receiver must be presented to^" and proved before the receiver^^

not sufficiently traced and identified. .Har-
rison V. Flelsohman [N. J. Bq.] 61 A. 1025.

85. Wetzel & T. R. Co. v. Tennis Bros.
,Co. [C. C. A.] 145 F. 468.

96. See post, this section, subseo. C.
97. See 5 C. L.. 821.

98. Carter, Eloe & Co. v. Samuel Hano
Co. XN. H.] 64 A. 201.

99. See post, this section, subsection E.
1. See post this section, subsection F.
a. See 5 C. L.. 822.

3. Lothrop Pub. Co. v. Lothrop, Lee &
Sheppard Co. [Mass.] 77 N. B. 841.

4. Name of publications. Lothrop Pub.
Co. V. Lothrop, Lee & Sheppard Co. [Mass.]
77 N. B. 841.

5. Lothrop Pub. Co. v. Williams [M^ss.]
77 N. E. 844.

6. Lothrop Pub. Co. v. Lothrop, Lee &
Sheppard Co. [Mass.] 77 N. E. 841; Loth»-op
Pub. Co. V. Williams [Mass.] 77 N. E. 844.

7. Code 1899, c. 53, § 58. Eainey v. Free.,

port Smokeless Coal & Coking Co., 58 W.
Va. 424, 52 S. E. 528. Where complainants
subscribed to stock under an agreement with
the holder of the majority of stock, who
thereafter repudiated the agreement after
complainants had endorsed notes for the
corporation and made payments thereon out
of their individual funds, they were creditors.

Wood & Nathan Co. v. American Maoh. &
Mfg. Co. [N. J. Eq.] 62 A. 768. A suit to
declare a corporation insolvent and for a
receiver may be maintained by the holder of
mortgage coupons. Reinharot v. Interstate
Tel. Co. [N. J. Eq.] 63 A. 1097. Such a suit
was not a remedy under the mortgage, with-
in a provision of the mortgage forbidding the
holder or holders of less than 25% of the
outstanding bonds or coupons from institut-
ing any proceedings to toreclose the mort-
gage, or for the appointment of a receiver,

or for any other remedy "under this mort-
gage." Id.

8. Policy holder in assessment insurance
company is a creditor within this rule. Com-
monwealth V. Richardson [Ky.] 94 S. W. 639,

afg 92 S. W. 284. Absolute Insolvency

is not necessary in order to justify the ap-
pointment of a receiver. It is sufficient if
the corporation cannot keep its business go-
ing. Wood & Nathan Co. v. American Mach.
& Mfg. Co. [N. J. Bq.] 62 A. 768. Corpora-
tion held Insolvent within Corporation Act, §
65, P. L. 1896, p. 298, so as to be subject
to a suit by a bondholder for a receiver.
Reinhardt v. Interstate Tel. Co. [N. J. Eq.] 63
A. 1097.

9. Carter, Rice & Co. v. Samuel Hano Co.
[N. H.] 64 A. 201. A receiver of an insolv-
ent corporation may sue for an accounting
from persons illegally in possession of the
pro;yerty or' funds of the corporation. Suit
against mortgagee alleged to be holding un-
der an invalid chattel mortgage. Pryor v.
Gray [N. J. Bq.] 62 A. 439. In a suit by a
receiver of an insolvent corporation for an
accounting from a chattel mortgagee alleg-
ed to be holding under an invalid mortgage,
the bill held sufficiently definite. Id. In
such a suit the receiver is not confined, in
ohalleifging the defendant's wrongful acts,
to those acts committed after the receiver's
appointment, and hence may rely on the
fact tiiat the mortgage was not legally re-
corded and that there was no such delivery
as would render an unrecorded mortgage val-
id, though there was a complete delivery be-
fore the appointment of the receiver. Id.
Stockholders' liabilities may be enforced by

a receiver. See post, this section, subsec-
tions B, F. And in the exercise of his right
to enforce the liability of a stockholder,
a receiver may file a bill to ascertain who
are stookholdera. McMaster v. Drew [N. J.
Eq.] 62 A. 559.

JarisiHctton of suit by receiver: A re-
ceiver of an insolvent corporation appointed
by a Federal circuit court for the Southern
District of Iowa had not authority to insti-
tute a suit in the Federal circuit court for
the district of Colorado to recover a fund
for the benefit of creditors, though author-
ized to sue In such court both by that court
and by the court which appointed him. Fow-
ler v. Osgood [C. C. A.] 141 F. 20.
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by the owner lihereof.^^ In ISTew Jersey a receiver of an insolvent corporation may
adjudicate claims, against the corporationj and from his decision an appeal lies to

the court of chancery.^^ Where the same receivers are appointed by the Federal

courts of several states,, a claim for services rendered them may be adjudicated in the

court of original jurisdiction where it is- convenient to do so, though most of the

property of the eorporation lies in another state and the contract was made in

such state;^* Where a creditor holding the vast majority of claims in amount, and

probably in number as well, requests that the receiver sell the property in bulk, it

will be so ordered.?^ The costs of proceedings, instituted in behalf of creditors, to

wind up the affairs of a corporation, must be borne by the creditors in proportion to

the amount realized by them.^° Such: costs may include a reasonable attorney's

fee."

(§16) C Rights of corporate mortgagees and Hondholders}^—Where a party

has a right to a mortgage on corporate property, equity will enforce his equitable

lien by compelling the execution of the mortgage,^" but a valid corporation bond can

be issued only in the manner provided by law, and a court of equity will not recog-

nize a party as an equitable bondholder by reason of an agreement which does not

make him a legal' bondholder, where the effect would be to nullify the statutory

provisions relating- to the issue of bonds.^" Some of the limitations upon the power

to issue bonds are that they may be issued only for money, labor, or property,^^ and

that a corporation cannot issue bonds- convertible into new stock. ^^ The validity of

10. 'Where the judgment appointing a
receiver for a corporation in an action un-
der Code Civ. Proc. §§ 1784, 1793, providing
for the sequestration and distribution of a
corporation's property among its creditors,
provides for the presentation of claims be-
fore the receiver, a creditor of the corpora-
tion "will not, without showing special rea-
son therefor, be allowed to be made a party
defendant with leave to answer. Trowbridge
V. Troy & N. E. E. Co., 99 N. T. S. 435.

11. A claim by a promoter and officer

for services "was not sufficiently proved where
it did not appear what the services were,
nor when they were performed, nor at whose
request, nor tliat the company had accepted
or ratified them. Porch v. Agnew Co. [N: J.

Eq,] 61 A. 721.

13. The holder or owner of a note, the
payment of 'which has been assumed by a.

corporation, and not the maker, is the credi-

tor of the corporation, so as to be entitled to

present the same to the receiver of the cor-
poration, and, upon disallowance by him. to

an appeal to the court of chancery under
Laws N. J. 1896, p. 302, c. 185, § 78. Conklin.
V. U. S. Shipbuilding Co., 143 P. 631.

13. Laws 1S96, pp. 301, 302, c. 185, §§ 75-78.

Conklin v.. U. S. Shipbuilding Co., 143 P. 631..

But this provision does not extend to claims
for services rendered to the receiver. Such
claims must be adjudicated by the court in

the first instance. Laws 1896, p. 304, § 85.

Id.

14. Colonial Trust Co. v. Pacific Packing
& Navigation Co:, 142 P. 298.

15. Wenar v. Schwartz [La.] 41 So. 360.

16. Under Sand: & H. Dig. § 142.6, for-

Jjidding preferences by insolvent corpora-

tions, and providhig- that a single creditor

may institute proceedings- to wind up the af-
fairs of a corporation, a suit by a single-

creditor is for the benefit of all the credi-

tors, and the costs of such suit must be
borne as indicated in the text. Bradshaw
V. Bank of Little Rock [Ark.] 89 S. W. 316.

17. The allowance of the attorney's fee
does not come out of the corporation, but
from the creditors, in proportion to the
amounts realized by them. Bradshaw v.
Bank of Little Rock [Ark.] 89 S. W. 316.
The application for an attorney's fee may
be made by either the plaintiff or by the •

attorney. Id. "Where the corporation ad-
mits insolvency, and a receiver is ap-
pointed, and here the services of the
attorney end, the amoimt of his fee is
determined by what would be a reasonable
charge against his clients for the services
performed. Id.

18. See 5 C. L. 826.

19i As where a contract with a corpora-
tion calls for a mortgage by the corpora-
tion to secure certain notes, under the rule'
that equity will consider that as done which
ought to have been done, a court of equity
will require the mortgage to be executed, or,
where one has already been irregularly exe-
cuted, it will be sustained. Stiewell v. Webb
Press Co. [Ark.] 94 S. W^ 915.

20. Since in Massaolius.etts a street rail-
road company cannot issue bonds without
the approval of the board of railroad com-
missioners, the holder of an agreement,
whereby such a company agrees to deliver
to him a certain amount of first mortgage
bonds- as soon as the Iss-ue of such bonds
is authorized by the .railroad commission,
acquires no right, legal or equitable, to any
of such bonds until their issue is authoriz-
ed by the railroad commissioners. Augusta
Trust Co. V. Federal Trust Co., 140 P. 930.

31. Const, art. 12, § 6, providing that no
corporation shall issue bonds except for
money, labor, or property, does not require
that the corporation shall receive a dollar
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corporate bonds as dependent upon the affixing of the corporate seal thereto has

already been considered.^'' A bond issue may be attacked as fraudulent/* but the

title of bona fide holders of coupon mortgage bonds issued by a corporation and

payable to bearer, which are taken before matui-ity, is, like the title to commercial

paper so taken, good against all secret equities claimed by the corporation or third

parties,^^ but in proceedings by mortgage bondholders to foreclose, the defendant

corporation may defend by showing that the bondholders are not bona fide holders

for value without notice,^" and where such defense is established, the amount of the

recovery should be limited to the actual amount expended in the purchase of the

bonds, with interest.^' One holding corporate bonds as collateral security is en-

titled to a distribution in proportion to the amount of the bonds held, and not in

proportion to the debt secured,''^ and the assignee of the pledgee acquires no greater

rights than those possessed by the pledgee.^" The delivery of corporate bonds as

collateral security for a loan is an equitable .assignment of the bonds.^" The rights

of mortgagees are subject to such priorities as may be given to other claimants by

statute.^"- Mortgage bonds acquired after a mechanic's lien has attached to the

property of the corporation, and with notice of such lien, are subject to the lien.^^

in money for each dollar of Indebtedness,
but that the amount received shall bear
some reasonable approximation to the indebt-
edness. Western Supply & Mfg. Co. v. U.
S. & Mexican Trust Co. [Tex. Civ. App.] 14

Tex. Ct. Rep. 948, 92 S. W. 986. Autliority
to issue bonds for money or property implies
authority to issue bonds and pledge them
for money. Id.

22. The reason being that this might de-
prive the existing stockholders of their right
to participate in the issue of new stock.

Wall V. Utah Copper Co. [N. J. Eq.] 62 A.
B33. See ante § 14 B, Capital Stock and
Shares of Stock.

23. See ante § 6, subsec. D, subd. Mode of

Execution of Contracts.
24. A bond issue which was attacked aa

fraudulent and ultra vires by the holders
of a previous issue, considered and held valid.

Redwood v. Rogers [Va.] 53 S. E. 6.

25. Bona tide holder for value without
notice of corporate bonds not affected by
prior agreement by the corporation to sell

some of such bonds to a third party. Lem-
beck v. Jarvis Terminal Cold Storage Co.
[N. J. Err. & App.] 64 A. 126.

26. As where the holders purchased the
bonds for less than their face value, with
notice of irregularity in their issue, and
that they had only been pledged for collater-
al security, and that the sum paid was sub-
stantially the amount required for their re-
demption. Shellenberger v. Altoona & P.
Connecting R. Co., 212 Pa. 413, 61 A. 1000.

27. Shellenberger v. Altoona & P. Con-
necting R. Co., 212 Pa. 413, 61 A. 1000.

28. Western Supply & Mfg. Co. v. U. S.

& Mexican Trust Co. [Tex. Civ. App.] 14 Tex.
Ct. Rep. 948, 92 S. W. 986.

29. Lessee of mining corporation's prop-
erty paid debt for wliich its bonds were
pledged and took assignment of the bonds,
and then, through an invalid act of the di-

rectors, sought to acquire the company's
equity of redemption, and foreclosed the
mortgage securing the bonds and appro-
priated all the proceeds. -Held that he was
liable to the corporation for the excess of

the proceeds above the amount of the debt
for which the bonds were pledged, with in-
terest and costs, and amounts paid on a sec-
ond mortgage. BrinkerhofE Zinc Co. v. Boyd
192 Mo. 597, 91 S. W. 523.

30. Such assignment may be enforced to
protect the consideration therefor, though
there was' no transfer from the registered
owners and no power of attorney executed
by them other than the blank power on the
bonds. Presbyterian Board of Relief for
Disabled Ministers, etc. v. CHlbee, 212 Pa. 310,
61 A. 925. Such assignment was good even
against the trustee in bankruptcy of the cor-
poration, the assignment being upon a pres-
ent consideration. Id.

31. Under N. C. Code 1883, § 1255, a Judg-
ment against a corporation for a tort takes
priority over the mortgage, and a judgment
against a waterworks company for dam-
ages caused by the company's failure to fur-
nish a sufficient water supply to extinguish
a Are comes within this provision. Guardian
Trust & Deposit Co. v. Fisher, 200 U. S. 57,
50 Law. Ed. . Under N. C. Code 1883, §

1883, giving judgments for torts priority over
mortgages, where a corporation purchased
waterworks subject to a mortgage, not only
the interests of the purchaser, but also the
absolute title to the property, was subject
to a judgment against the purchaser for a
tort, to the exclusion of the lien of the mort-
gage. Id.

32. Especially where the bonds are not
taken in open market but are taken direct
from the corporation by an officer thereof
as security for advances, at a time when he
knew that the corpora.tiop was insolvent.
Porch V. Agnew Co. [N. J. Eq.] 61 A. 721.
Pub. Laws 1898, p. 550, § 28, furthermore,
provides that the mechanic's lien shall be
subject to any mortgage given under the
circumstances contemplaited by and in con-
formity with § 15. which provides that any
mortgage recorded before a lif.n claim is fil-

ed shall have priority to the extent of the-
money actually advanced by the mortgagee
and applied to the erection of any new build-
ing on the mortgaged premises, thus ren-
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A junior mortgagee can set up no defense that the mortgagor could not sot up.''

In the notes will be found decisions relating to exceptions to the report of the ma^tiir

in foreclosure proceedings,^* and as to findings therein upon the validity of the bonds

and the title of the holders.^^

One of the methods of subscription to mortgage bonds is by an underwriting

agreement, and decisions relating thereto are collated in the notes.'"

Mortgage claims against an insolvent corporation should be evidenced not

only by acts of mortgage .signed by the proper ofiieer but also by proof that the

officer was duly authorized by the directors to execute the instruments.*^ Corpo-

rate mortgages cover all renewals of the obligations originally secured,'' and may

dering' the lien superior to other mortgages.
Id. See Liens, 6 C. L. 451; Mechanics' Liens,
6 C. L. 61X; Mortgages, 6 C. L. 681.

33. Hence, Junior mortgagee of corpora-
ticn property could not set up usury. See
P. L. 1902, p. 459. Lembeck v. Jarvis Termi-
nal Cold Storage Co. [N. J. Err. & App.] 64

A. 126.
34. Exceptions to master's report in fore-

closure proceedings, as to the value of stock
sold by complainant to the company, over-
ruled. Oliver v. Eahway Ice Co. [N. J. Eq.]
61 A. 901.

35. In proceedings to establish the valid-

ity of corporate bonds and to foreclose a

mortgage securing them, it was proper for

the court to And that the bonds had been is-

sued and negotiated and had been acquired
for value and in good faith, without deter-
mining either the amount due on the bonds
or who held them, especially where the right
was reserved to allow the bondholders to

come in afterwards and prove their claims.

Western Supply & Mfg. Co. v. TJ. S. & Mexican
Trust Co. [Tex. Civ. App.] 14 Tex. Ct. Rep.
948, 92 S. W. 986. It was not necessary, in

such proceedings, to find the number of cer-

tificates held by a bondholder whose claim
was adjudicated, and a clerical error in a
finding as to such number was immaterial
where the finding as to the amount of the

claim was correct. Id. Where the decree
in proceedings to determine the validity of

corporate bonds and to foreclose a mort-
gage securing them showed that the bonds
were valid, and that the owners acquired
them for value and in good faith, it will be
inferred, in the absence of a statement of the
facts, that the trial judge had before him
evidence to sustain such findings. Id.

36. Nature of liability: Where the sub-
scriptions by the several members of the
syndicate were several, the liability of any
one of its members on his subscription was
not dependent upon the obtaining of the
requisite number and amount of subscrip-

tions to take all the bonds of the issue for

the sale of which the syndicate was form-
ed, there being no ^uch provision in the syn-
dicate agreement. Knickerbocker Trust Co.

V. Davis, 143 F. 587.

Right to subscribe: The fact that a party

is a large holder of the stock of 'a corpo-
ration and is largely interested in its suc-

cess, apd as an inducement to others to sub-
scribe to the bonds of the company, offers

a bonus of such stock to subscribers to the

bonds, cannot affect such party's right to

join with other subscribers in creating an
underwriting syndicate to take the bonds.

Eastern Tube Co. v. Harrison, 140 F. 519.

Effect of Insol-vency of corporation;
Where, in an agreement between a corpora-
tion and an underwriting syndicate organ-
ized to take the bonds of the corporation, it

was agreed that the members of 'the syndi-
cate should not'have to pay for the bonds un-
til the expiration of a certain time, but that
the corporation might use their subscriptions
as collateral to raise funds, the members of
the syndicate were liable to a pledgee of
their subscriptions, though the corporatio.i
became insolven-t before the date upon which
the syndicate was to pay for the bonds. Eastern
Tube Co. V. Harrison, 140 F. 519. A member
of the syndicate could not, in an action
against him by the pledgee of his subscrip-
tion, set off claims a.gainst the corporation
acquired after the assignment of the sub-
scription. Id.

PraHd: Subscriptions to bonds under an
underwriting agreement may be rescinded
where they are induced by fraudulent repre-
sentations, as "When fraudulent representa-
tions were made by company promoting the
syndicate for the underwriting, as to the
title to the bonds 'and the purposes to which
the proceeds would be applied, such com-
pany having a claim against the bonds as
pledgee, which it concealed, and the proceeds
being used to pay its debt instead of for
development of the company issuing the
bonds, as represented by the syndicate pro-
moter. Rose V. Merchants' Trust Co., 96 N.
Y. S.946. Damage is not essential to rescind
for fraud (Id.), but this rule seems to prevail
only in the case of subscriptions to cor-
porate stock (Id.). Where the bonds un-
derwritten "were placed with a company as
syndicate manager, and such company, upon
the security of the subscriptions of' the mem-
bers of the underwriting syndicate, made
a loan to the corporation issuing the bonds,
a member of the 'Syndicate did not waive his
right to rescind his subscription by paying
the syndicate manager for the bonds sub-
scribed by him and taking possession of
them for the purpose of tendering them to
the syndicate promoter and dema.nding a
rescission on account of the fraud of such
promoter. Id. The suit to rescind a sub-
scription to bonds under an underwriting
agreement might be brought against the
syndicate promoter without joining either
the corporation issuing the bonds or the syn-
dicate manager, where such promoter was
practically the owner of the bonds and had
received the proceeds of their sale. Id.

37. In re Red River Line, 115 La. 867, 40
So. 250.

38. Sureties on note of corporation paid
the note and took corporation's notes for
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cover after-acquired as well as property presently owned.'* TVliere a corporation is

authorized to mortgage its franchises and rights, these may be sold under, a mort-

gage thereon and the -piirchaser wilL acquire them, though the corporate right to

exist cannot be sold.*" The powers of the trustee in a corporate mortgage depend

upon the provisiona of the mortgage,*'- and the liabilities of the- trustee to the bond-

holders for mismanagement, ma^y also be thus limited,*^ but a court of equity can-

not be deprived of. its. jurisdiction, to supervise the conduct of trustees in. the exe-

CT^on of their tru^- by stipulations in the mortgage.*^ A trustee in a mortgage

seeuriiig corporate bo23ds- is liable for a diversion of the proceeds of a foreclosure

sale.** A bondhalder dieuid not be a^ipointedi trustee in a mortgage- securing the

bonds.*"

(§16) D. Officers and stockholders as creditors.*'^—The relation between a

corporation. and. ilB=diDeetoi^. or other officers, does-not preclude traaisactions where-

by the former may become the debtor of the latter,*'^ but .such transactions by stock-

holders and direetors in control of the corporation should be carefully scrutinized,

since their interest as creditors may conflict -with thar duty to the corporation.*'

A stockholder is not necessarily rendered a creditor by a stipulation, in. his certificate

of stock for withdrawal after a certain lesngth of time*^ and for iaterest.^" An

amount paid by each surety, each note be-
ing also sigaed by all the sureties except
the one to -which it -was- given. Pollard v.

Pittman [Ind. App.] 77 N. E. 293.

39. Mortg-age construed as to "what after-
acquired property -was covered by it. Guar-
anty Trust Co. V. Atlantic Coast Elec. H. Co.

[C. C. A.] 138 F. 517. Where a mortgage is

antedated, property acquired bet-ween the
date of the mortgage and the date of 'its ex-
ecution and delivery is after-acquired. Id.

\yhere a railroad company, all of- -whose
property, present and after-acquired, '-was

covered by a mortgage to secure bondholders,
purchased the property of another company
and then conveyed the same to a ne-w com.-

pany in trust for the use and benefit of the
mortgagor company, all of the stock of the
new company being delivered to the mort-
gagor company, which thereafter pledged
the same to the mortgage trustee as securi-

ty for a loan, such trustee -was charged -with

notice of the lien of the mortgage upon the
property so acquired and could not assert

any equity superior to those of the mortg3.ge
bondholders. Id.

40. Mortgage sale held to pass rights of

waterworks company under contract with
city. City of Vicksburgv. -Vicksburg Waterr
-works Co., 202 U. S. 453, 50 Law. Ed. .

41. Trustee held to have power to release
certain portions of the mortgaged property
from the lien of the mortgage. Fidelity
Trust Co. V. National Coal & Iron Co. [Ky.]
89 S. W. 718. An authority to a trustee of
corporate property to mortgage it to pay
debts -will, not authorize a mortgage to
secure debts. Bank of Vlsalia v. Dillon-wood
Lumber Co. [Cal.] 82 P. 374.

Right to compensation: A party is not
a trustee entitled to salary as such mere-
ly because he is designated as "trustee" in
an agreement whereby he is placed in the
management of the corporation's business.
Bank of Visalia' v. Dillonwood Lumber Co.

[Gal.l 82 P. 374.

43. "Where the mortgage stipulated that

the trustee wa.s to be liable only for will-

ful or intentional breaches of the trust, he
could, not be held liable for mistakes or
misconceptions of duty. Black v. "W^eder-
sheim, 143 F. 353.

43. Rsinhardt v. Interstate Tel. Co. [N.
J. Eq.] 63 A. 1097.

44. -Where trustee had notice that cor-
poration claimed portion of proceeds, but
nevertheless paid all the proceeds to the
bondholder. BrinkerhofE Zinc Co. v. Boyd,
192 Mo. 697, 91 S. yv. 523.

45. -And an order making such an appoint-
ment will be reversed upon the appeal of the
corporation. In re Bostwick. 110 App. Div.
329, '97 N. T. S. 76.

46. See 5 C. L. 827.
47. The mere fact that a director or of-

ficer of- a corporation is its 'principal credi-
tor win not prevent him, as such creditor,
from.taking the necessary steps to secure the
payment of 'his claim, such as foreclosure
of mortgage, where the corporation has no
funds to pay the debt secured thereby.
Michel V. Betz, 108 App. Div. 241, 95 'N. T. S.
844. Where directors to.ok a transfer

'

of
corporate property in consideration of their
undertaking to pay a 'Corporate debt, the
director who actually paid the debt of the
corporation was entitled to be subrogated
to, the extent of such debt '(Mills v. Hender-
shot [N.' I. Eq.l 62 -A. 542.), but in a suit by a
receiver of the corporation against the di-
rectors between whom the property was
divided, the receiver could not rely upon the
contract pursuant to which the division was
made, nor oould such contract be indirectly
enforcedby compelling the 'directors who did
not keep tlieir agreement to pay corporate
debts in consideration of the assets receiv-
ed by them to pay such debts (Id.).

48. Mulvihill V. Vicksburg R., Power &
Mfg. Co. [Miss.] 40 So. 647.

49. Buildingr and loan stock. Harrison
V. Fleischman [N. J. Eq.] 61 A. 1025. In
such case the stockholder does not become
a creditor until he has complied with the
conditions of the -withdrawal. Id
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officer of an insolvent corporation cannot recover from its receiver any salary be-

yond that for the term for which he was legally chosen and during which the re-

ceiver was appointedi^^

Preferences.^^—^As between themselves, one stockholder may have a preferred

claim over the others for money advanced for the benefit of the corporation/^ bnt

an insolvent corporation cannot prefer a stockholder creditor to other creditors/*

and a deed executed by an insolvent corporation conveying its property to one of

its officers in settlement of or as security for a debt due such officer is fraudulent

as to creditors.^

{§ 16) E. Liability of stockholders on account , of unpaid subscriptions and
remedies.^'^—The unpaid subscriptions of subscribers to stock constitute a trust fund

for the benefit of creditors/^ and while, of course, the holders of fully paid stock are

not liable for unpaid subscriptions,'* where stock is issued without the payment of

50. Building and loan stock. Harrison
V. Pleischman [N. j: Bq.] 61 A. 1025.

51. In New Jersey the president of a cor-

poration cannot recover from Its receiver

any salary beyond that for the presidential

year current at the time of the appointment
of the receiver (Conklin v. United States
Shipbuilding Co., 143 P. 631), and a' contract
for a longer employment is unavailable
(Id.).

53. See 5 C. L. 827.

53. Where two parties purchased stock
under an agreement with the holder of the
majority of the stock that they were to have
the practical control of the business, and
thereafter the holder of the majority of

the stock repudiated the agreement and at-

tempted to deprive such parties of their

control and to take possession of all the
assets, such parties were entitled to hold
themselves, as creditors of the corporation
to the extent of the amount paid by them
on the notes of the corporation indorsed by
them, and to apply such portion of the pro-
ceeds of such notes as remained in bank to

the payment of the notes. Wood & Nathan
Co. V. American Mach. & Mfg. Co. [N. J.

Eq.] 62 A. 768.

54. Evidence held to show that creditor
to whom property was transferred was a
stockiiolder. Howell v. Crawford [Ark.] 89

S. W. 1046.
Failure of creditor to object: A creditor

could not complain that a stockholder is

allowed a preference over his claim on the
ground that the stockholder is liable as
such for the debts of the corporation, where
the creditor, who was a defendant in the
proceedings to wind up the corporation,
filed no cross complaint asking for any
such relief. Bank o* Visalia v. Dillonwood
Lumber Co. [Cal.] 82 P. 374.

55. President of corporation, to whom
corporation was indebted, resigned In or-

der to take a deed to its property in settle-

ment of or as security for a debt due by
the corporation to him. Deed held fraudu-
lent as to creditors. Nixon v. Goodwin
[Cafc- App.] 85 Pv 169. In an action to set

aside such a deed, a judgment obtained by
a creditor against the corporation subse-
quently to the execution of the deed was
inadmissible. Id. Where the president to
whom the corporation's property was con-
veyed attempted to show that the convey-
ance was for the benefit of creditors, evi-

dence of conveyances of the property by the
president for his own benefit was admissible
to disprove his contention. Id. In a suit
tb set aside a conveyance to the corporation's
Iiresldent as fraudulent, it was not im-
proper to allow a witness tc merely state
the amount of the corporation's indebted-
ness to a certain, creditor. Id. In a suit to
set aside as fraudulent a conveyance by a
corporation to its president, notes purport-
ing to have been executed by the corpora-
tion were inadmissible, in the absen'ce of
proof that the execution of the notes was
authorized by the directors. Id. In a
suit to set aside as fraudulent a conveyance
from a corporation to its president, evidence
that the corporation had borrowed money
from the president was inadmissible, in the
absence of any showing that the borrowing:
was duly authorized by the corporation. Id.
In such a suit, evidence as to who were
present at a certain meeting of directors
was rendered immaterial by failure to show
what took place at such meeting. Id. In
such a suit, evidence as to the value of the
corporation's property a year prior to the
conveyance was immaterial. Id.

56. See 5 C. L. 827.

57. In re Remington Automobile & Mo-
tor Co., 139 F. 766; Miller v. Higginbotham's
Adm'r [Ky.] 93 S. W. 665; Meyer v. Ruby-
Trust Min. & Mill. Co., 192 Mo. App. 162, 90
S. W. 821. At common law, unpaid subscrip-
tions to capital stock form a trust fund
for the benefit of creditors. See v. Heppen-
helmer [N. J. Eq.] 61 A. 843. And by stat-
ute it is generally provided that where the
capital paid in is insufficient to pay the
debts of the corporation, the stockholders
shall be liable to pay such proportions of
their unpaid subscriptions as may be nec-
essary to pay the debts of the corporation
1 Gen. St. p. 910. Id. This statute is a
simple expression of the rule of common
law that the unpaid subscriptions form an
asset for the payment of the debts of thi^
corporation. Id. Where the property of a
corporation proves insufficient to satisfy its
debts, each stockholder is liable for the
amount of his unpaid subscription, or sucli
portion thereof as may be required to satisfy
the debts of the corporation. In re Rf-m-
ington Automobile & Motor Co., 139 F. 766.

58. Stock held to be paid up stock, espe-
cially as any other construction of the re.s-

olutlou under which it was issued would
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any value therefor, the holders thereof stand in the position of subscribers who
have not paid for their stock.''^ Payment may be made by transferring property to

the corporation,"" or in exchange for services,"^ but. an overvaluation of the prop-

erty so transferred will not protect the holders of the stock received in exchange

therefor from liability to the extent of the overvaluation."^ ' The knowledge of the

creditor as to the amount of stock subscribed or the amount paid thereon is gen-

have rendered the stock illegal. See Const,
art. 12, § 11, and Civ. Code §§ 323, 359.

Turner v. Fidelity Loan Concern [Cal. App.]
83 P. 62.

59. See v. Heppenheimer [N. J. Eq.] 61 A.

843. In equity the acceptance of stock
without paying for it places the acceptor in

the position of a subscriber, and a formal
subscription is unnecessary, except in an ac-
tion at law by the corporation, based upon
an express contract. Id.

80. Turner v. Fidelity .Loan Concern
[Cal. App.] 83 P. 62. Gen. St. p. 952, § 213.

Gee V. Heppenheimer "[N. J. Eq.] 61 A. S43.

N. J. Laws 1896, c. 185, p. 293, § 49. In I'e

Remington Automobile & Motor Co., 139 b\

766. 22 Del. Laws, 1901, pt. 1, p. 292, c. 167,

§ 14, expressly confers this right. Hobgood
V. Bhlen [N. C] 53 S. B. 857.

Wliat constIiiit<?s property: Patents or li-

censes thereunder may be taken in exchangre
for stock. See Act April 29, 1874, § 17, P.

L. 81.' Finletter v. Acetylene Light, Heat &
Power Co. [Pa.] 64 A. 429; Maries Carved
Moulding Co. v. Stulb [Pa.] 64 A. 431.

Where the corporate records of a new or
reorganized corporation does not sho"w ho''\'

stock purporting to be paid for was paid
lor, the holders of such stock will not be
relieved from their liability to creditors by
payment in the stock of the old company,
or by payment by assignment of their in-

terests in the old corporation, the la.tter

being insolvent. Dleterle v. Ann Arbor
Paint & Enamel Co. [Mich.] 13 Det. Leg. N.

1, 107 N. W. 79. Evidence held insufficient

to show that stock was paid for by trans-
fer of property to corporation. McConly v.

Belton Oil & Gas Co. [Minn.] 106 N. W. 900.

61. Turner v. Fidelity Loan Concern
[Cal. App.] 83 P. 62.

«2. See V. Heppenheimer [N. J. Bq.] 61 A.
843. See Laws 1896, pp. 284, 293, §§ 21, 49,

making stockholders liable to creditors for
unpaid balances on stock. In re Reming-
ton Automobile & Motor Co., 139 F. 766.

Where property is taken in exchange for
stock at an excessive valuation, parties tak-
ing such stock, with knowledge of the facts,
ai-e liable to creditors for the difference.*
Meyer v.' Ruby-Trust Min. & Mill. Co., 192
Mo. App. 162, 90 S. W. 821. Where incor-
porators conveyed property to their corpor-
ation for eighty thousand dollars, to be paid
for by fifty thousand dollars worth of stock
and thirty thousand, worth of bonds, the
bonds to be secured by a mortgage on the
property, but the property was worth only
fifty thousand dollars. and twenty-five
thousand dollars in bonds were issued to the
incorporators, it was held that the con-
veyance of the property constituted a pay-
ment of only fifty per centum of the stock
subscription, though tlie bonds were not is-

sued until some time after the organization
of the company. Montgomery Iron Works
V. Roman [Ala.] 41 So. 811.

Ocioti taith in iniikla^ estiiuntc uf valu-
ation: Under Laws N. J. 1896, c. 185, p.
293, § 49, providing that in the absence of
actual fraud the Judgment of the board of
directors as to the value of property re-
ceived in exchange for stock shall be con-
clusive, when a certificate of stock shows
that it was issued in exchange for property,
but does not show the value of the prop-
erty, such value will be presumed to be suf-
ficient to pay for the stock. In re Reming-
ton Automobile & Motor Co., 139 F. 766.
But it was held, in a case not directly in-
volving this provision, that while the judg-
ment of those entrusted by law with the
power to issue stock as to the amount or
value of property taken in' exchange there-
for is entitled to considerable weight, it is
not conclusive upon the courts, notwith-
standing the provision above referred to.
See V. Heppenheimer [N. J. Bq.] 61 A. 843.
That where the directors who made the val-
uation were mere figureheads, holding only
a nominal amount of stock in order to qual-
ify them, and represented the interests of
the promoters, an overvaluation made by
them of property sold by the promoters to
the corporation in exchange for stock was
wholly ineffectual to protect such pro-
moters from liability as to the excess of
valuation. Id. That it is not necessary that
conscious overvaluation' or any other form
of fraud be shown in order to justify judicial
intervention. Id. That where the promoters
of a corporate enterprise and the directors
who assisted them consciously included in
the valuation of property taken in exchange
for stock estimates of matters which were
r.ot property, there was a conscious overval-
uation, which amounted to a fraud upon
the act authorizing stock to be issued in ex-
change for property. Id. And that the fact
that stock shows on its face that it wa,?
issued in exchange for property will not
preclude an investigation, on behalf of the
creditors, as to whether the property was
overvalued. Id. The faith of parties pur-
chasing stock in a corporation in the suc-
cess of the enterprise, and the belief that
the eventual outcome will justify the over-
valuation of the property given in exchange
for the stock, is not the sort of good faith
that may legalize the transaction and pro-
tect the purchasers from liability for the ex-
cess of valuation as for unpaid subscrip-
tions. Id. But the fa'ct that patents or li-
censes received in exchange for stock there-
after prove to be valueless will not con-
vert the fuUy paid stock given in exchange
therefor into unpaid stock, where the- ex-
change was made at a bona fide valuation
of the patents or licenses. The value of the
patents or licenses must be taken as of thedate of their exchange for stock. FitUettcr

Ti ^'^''Hi''"®
^'^''*' ^®^* ^ Power Co. [Pa.J

Blements of value: Probable or expected
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eraJly immaterial to tlie liability of the stockholders for their unpaid subscriptions,"'

but a party who extends credit to or deals with a corporation, with knowledge that

shares which are not actually paid up and nonassessable are, according to the terms^

of the subscriptions, to be regarded as such, cannot hold the subscribers for the

amount of their unpaid subscriptions."* An agreement between a corporation and

a subscriber to stock whereby stock is sold for less than par, with the understanding

that the subscriber will never be called upon lor any further payments, is valid

as against the corpoTation,"^ but invalid as against creditors."" Stock issued as a

bonus to induce the purchase of corporate bonds will be considered as unpaid stock,"''

but a subscription to' capital stock is not invalid because a bonus of stock is given

with such subscription by a stockholder who has purchased and paid for the stock

given as a bonus."^ In the absence of proof on the subject, creditors are presumed

to have relied on the certificate as to the amount of capital paid in, where such

certificate is recorded as provided by statute."" Stockholder's liability for unpaid

profits from the tangible property taken in

exchange for tlie stock cannot be consid-

ered in making a valuation of the property,

nor added to the present actual value of

such property. See v. Heppenheimer [N. J.

Eq.] '61 A. 843.' Nor is the good will of the

business of another corporation vsrhich is

absorbed by the corporation issuing the

stock always an ^element of valuation in ar-

riving at the value of the property trans-

ferred by the absorbed corporation in ex-

change for such stock, as where one cor-

poration absorbs several others with a view
of establishing a trust. In such case the

very object of the new corporation neces-
sarily involves a destruction of the good
will of the business of the corporations ab-

sorbed. Id. Promoters of a consolidated
corporation who obtained options on the

properties and business of the corporations
to be consolidated, including the good will

of such business, acquired no such good
will of the business as would justify them
in including the same in the valuation
which was the basis of the issue of stock
to them in exchange for the properties. Id.

Promoters who obtain an option upon prop-
erty at its real value, for the benefit of the
Corporation, acquire no such interest in the
projerty as will justify them in increasing
its valuation, except to the extent of the
value of their services, as a basis for the
exchange of the property for stock of the
corporation, and where the promoters of a
consolidated corporation exchanged the
properties of corporations upon which they
had obtained options for stock In the con-
solidated corporation at a valuation nearly
twice that specified in the options, the pro-
moters were liable for the excess of valu-
ation as for unpaid subscriptions. Id.

Bona fide pnreliascTs of such stock, with-
out notice, are not so liable. Meyer v. Ruhy-
Trust Min. & Mill. Co., 192 Mo. App. 162, 90

S. W. 821.

fi3. Williams' Bx'r v. Chamberlain [Ey.j
94 S. W. 29.

64. Miller V. Higginbotham's Adm'r [Ky.]
93 S. W. 655. A promoter who participated

-in the transaction whereby stock was is-

sued in e.-i.change for property at an exces-
sive valuation, and who thereafter becomes
a creditor, is not entitled to hold the par-
ties holding such stock for the difference

feetween the par value and the amount
actually paid. Meyer v. Ruby-Trust Min. &
Mill. Co., 192 Mo. App. 162, 90 S. W. 821.

65. Where, therefore, creditors or one
representing them seek to recover from
a subscriber under such an agreement the
difference between t~he amount paid and the
par value, not only must the complaint sliow
the amount actually required to discharge
the claims of the creditor, but the agree-
ment between the corporation and the sub-
scriber must be set aside as in fraud of cred-
itors. Pelker v. Sullivan [Colo.] 83 P. 213.

66. Where stock is purchased from a cor-
poration at less than par, a court of bank-
ruptcy may assess the purchaser with the
difference between ithe price paid and the
par value, notwithstanding an agreement
between the purchaser and the corporation
that the purchaser would not be called upon
for such difference. In re Remington Auto-
mobile & Motor Co., 139 P. 766. A stock-
holder cannot avoid his liability upon his
subscription by proof of representations of
the agent who sold him the stock that he
would never be called upon to pay anything
upon the subscription. Maries Carved
Moulding Co. v. Stulb [Pa.] 64 A. 431.

67. The party primarily liable upon such
stock is the party to whom it was issued,
and parties who take such stock from such
person, with knowledge that it was issued
as such a bonus, will be secondarily liable.
See V. Heppenheimer [N. J. Eq.] 61 A. 843.
Where the directors of a consolidated cor-
poration knew that a bonus of sixty per
cent in stock, was offered as inducement to
persons to advance cash at par on the bonds
of the corporation, such knowledge was
notice of an Infiated value of the proper-
ties of the corporations to be consolidated,
which constituted the sole' capital stock of
the consolidated corporation, and which
were exchanged for the stock of such corpo-
ration. Id. Persons holding bonus stock ac-
quired before the organization of the co"-
poration do not occupy the same position of
advantage of persons who purchase stock
and bonds in open market after the organi-
zation of the corporation. Id.

88. Maries Carved Moulding Co. v. Stulb
[Pa.] 64 A. 431.

CO. See Rev. St. 1877, p. 182, as amended
by Gen. St. p. 965, § 272, P. L. 1893, p. 447.
See V. Heppenheimer [N. J. Eq.] 61 A. S4S.
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subscriptions ceases with transfer of stock, iinless transfer is for purpose of de-

frauding creditors.'"

Any person who receives and holds a certificate of stock will be held liable to

creditors for the amount due thereon/^ but a party is not liable as a subscriber

where he buys his stock in open market from other stockholders/^ unless he is- ren-

dered liable by a novation releasing the original subscriber.'^ Such a novation,

however, cannot be effected by a transfer to an insolvsot party, with intent to evade

liability to creditors for unpaid subscriptions.'* Directors may be liable as stock-

holders, notwithstanding that they hold the legal title to the corporation's claim

for unpaid subscriptions.'^ A statute relieving preferred stockholders from lia-

bility for the debts of the corporation will not relieve them from liability for their

unpaid subscriptions.'* Fraud which vitiates a subscription will relieve the sub-

scriber from liability to creditors." Various other defenses which may or may
not be made by stocldiolders are considered in the notes.'*

70. Str.tutes of Arizona do not change this

rule. McConey v. Belton Oil & das Co.

[Minn.] 106 N. W". 900.

71. In such case the law implies a. prom-
ise from the stookholfter to pay any unpaid
instalments. Williams' Ex'r v. Chamberlain
[Ky.] 94 S. "W. 29.

Bvlfleiice held to show that deceased was
a stockholder, as claimed by the corpora-
tion receiver in proceedings instituted in

the probate court for assessment against the

estate of the deceased. Neffi v. Lamm
[Minn.] 108 N. W. 849.

72. Evidence held not to show that de-
fendants bought their stock from original

subscribers, but that they themselves wero
original subscribers. liieterle v. Ann Ar-
bor Paint & Enamel Co. [Mich.] -13 Det. Leg.
N. 1, 107 N. W. 79.

73. Where an original subscriber has
paid all instalments thereon at the time of a
transfer thereof, and the transferee has been
accepted by the company as a stockholder,

the original subscriber is no longer liable to

creditors for instalments falling due after

the transfer. Finletter v. Acetylene Light,

Heat & Power Co. [Pa.] 64 A. 429.

74. As where corporation makes sucli

transfer in order to release a solvent sub-
scriber. Hall V. Alabama T. & Imp. Co., 143
Ala. 464, 39 So. 285.

75. Lewisohn v. Stoddard [Conn.] 63 A.
621.

7e. P. L. 1896, p. 283, c. 185, § 18, does not
relieve preferred stockholders from liability

under P. L. 1896, p. 284, §§ 21, 22. Kirkpat-
rick V. American Alkali Co., 140 P. 186.

77. Evidence held to show such fraudu-
lent representations as vitiated defendant's
subscription. Dieterle v. Ann Arbor Paint
& Enamel Co. [Mich.] 13 Det. Leg. N. 1, 107
N. W. 79. But mere representations of a
favorable opinion as to the business out-
look of the corporation will not vitiate a
subscription made in reliance thereon. Id.

Estoppel: W^hsre the name of a sub-
scriber did not appear among the names of
the original subscribers and never appeared
on the list of stockholders, and he did not
pa.rticipate in any of the meetings except
one in which he repudiated his liability, he
was not estopped 1o question his liability.

Dieterle v. Ann Arbor Paint & Enamel Co.
[Mich.] 13 Det. Leg. N. 1, 107 N. W. 79.

78. Cnncellafion of subscription: A
stockholder, when sued for his unpaid sub-
scription, may defend on the ground that
his subscription was cancelled before the
incorporation of the company. Elliott v.
Ashby, 104 Va. 716, 52 S. E. 383.

Set-off: A stockholder may set off a
claim against the corporation for services.
Turner v. Fidelity Loan Concern [Cal. App.]
83 P. 62. In a suit by a receiver of an in-
solvent corporation to enforce the liabilitj-
of stockholders for unpaid subscriptions, a
stockholder cannot set off the bonds of the
corporation held by him but which he has
failed to present to the receiver for allow-
ance, unless the court, for good cause sho^wn,
sees (it to open the decree barring the fur-
ther presentations of claims, but such rem-
edy would be ineffective, since the amount
of the debts would thus be increased, and
likewise the percentage which eaoli defend-
ant would be called upon to pay would be
increased proportionately, especially where
the amount of stock issued as a bonus in
connection with the bonds would have to be
deducted from the amount of the bonds.
See v. Heppenheimer [N. J. Eq.] 61 A. 843.
In suit by receiver: A stockholder can-

not defend in an action by a receiver of the
corporation to recover' an assessment, on the
ground that the receiver was substituted
by the court for the original receiver with-
out notice (Nichol v. Murphy [Mich.] 13
Det. Leg. N. 499, 108 N. W. 704), or that a
previous assessment by the receiver had
been set aside and a new assessment had
been made by the sirbstituted receiver, it not
appearing that defendant was injured there-
by. Assessment against member of mu-
tual insurance company (Id.), or that there
has been a change of venue without notice
to the stockholders, when there were 9,000
stockholders (Id.; Nichol v. Murphy [Mich]
13 Det. Leg. N. 499, 108 N. W. 704). Tli'e
objection that the stock assessed at the in-
stance of a receiver is not assessable can-
not be raised for the first time on appeal
in proceedings by receiver in probate court
tor assessment against estate of deceased
stockholder. NefE v. Lamm [Minn 1 108 JSl

W. 849.

In Virglnin the common law courts are
given jurisdiction of all suits or motions for
the recovery of unpaid subscriptions to
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The liability ol stockholders for nnpaid subscriptions is contractual/* and is

governed by law of state of corporation's creation/" but may be enforced in any

state where jurisdiction can be obtained of the stocliholder/^ provided the liability

under the law of the corporation's domicile is not in conflict with the laws of the

state where the suit is brought. ^^ Where creditors whose claims against the corpo-

ration are large enough to give a court jurisdiction, institute a suit against

stockholders to enforce their subscription liability, other creditors may come in and

have their claims adjudicated, though they axe not large enough in themselves to

confer jurisdiction.^'

The subscription liability of stockholders in a solvent corporatian is enforceable

only by the corporation according to its by-laws,** but upon the insolvency of the

corporation, the courts have the right to enforce sucJi liability at the instance of

creditors,*^ or a receiver of the corporation/" or a trustee in bajokruptey for

stock. Code 1904, p. 519, § llQSa. Elliott v.

Ashby, 104 Va. 716, 52 S. E. 383. And the

defendant In such a suit may msuke any 0^-

fense which invQl:v:es the validity of his sub-

scription. Id. Though the court of chan-
cery in making the assessment assumed that

the defendant in the suhseguent action at

law was a stockholder, .thi« .did not deter.-

mine his liability, and under the statute the

defendant might defend on the ground that

his subscription was canceled before the

incorporation of the company. Jd.

79. Stocker v. Davidson [Kan.] 86 F- .13<i.

80. Hobgood V. Bhleh [N. C] 53 S. E. 857;

Williams' Ex'r v. Chamberlain [Ky.] 94 S.

W. 29; Lewlsohn v. Stoddard [Conn.] 63 A.

621. Liability of stockholders in banking
corporation in Nebraska. Hazlett v. 'Wood-
head [R. I.] 63 A. 952. The liability of

stockholders to a trustee l;n bankruptcy for

unpaid subscriptions is governed by the

statutes of the state in which the corpora-
tion was organised, and the decisions of

the highest courts of such state, and of the

supreme court of the United States, in con-

nection with the charter of the bankrupt
corporation. In re Rem.lngton Automobile
& Motor Co., 1-39 F. 766.

SX. Williams' Ex'r v. Chamberlain [Ky.]

94 S. W. 29.

82. Liability of stockholder in Arizona
corporation may be enforced in Kentucky.
Williams' Ex'r v. Chamberlain [Ky.] 94 S.

W. 29.

SS. This is on the theory that the sub-
scription liability of stockholders is a trust

fund for the benefit of creditors. Williams'
Ex'r V. Chamberlain [Ky.1 94 S. W. 29.

84. Covell V. Fowler, 144 P. 535.

85. Lewisohn v. Stoddard [Conn.] 63 A.
729; Williams' Ex'r v. Chamberlain [Ky.]
94 S. W^. 29. A suit may be maintained by
a creditor of a corporation in his own be-
half and that of other creditors against the
corporation to subject its assets to the cred-

itors' Hen, and the unpaid subscriptions of
stockholders being a part of such assets

the court may either compel the corporation
to make a proper assessment, or may itself

make the assessment. Turner v. Fidelity

Loan Concern [Cal. App.] 83 P. 62.

Wliere the corporation refnses to sue^

though it is a going concern the creditors

may sue, making the corporation a party
defendant. Lewisohn v. Stoddard [Conn.] 63

A. 621.

86. A receiver of an in-solvent corporation
may sue in equity to enforce the liability of
stockholders on unpaid subscriptions. See
V. Heppenheimer [N. J. Eq.] 61 A. 843. Pro-
ceedings by a receiver in the probate court
for an assessment against the estate of
a deceased stockholder are within Laws
1899, p. 317, c. 272. § .6, making it the duty
of a corporate receiver to maintain "actions"
against stockholders who have failed to pay
assessments against their stock. Neff v.
LajDom [Minn.] 108 N. W. 849.
In ascertaining; tlic amoont for which the

defendant stockholders, in a suit by a re-
ceivef, will be liable, the total amount in
doljais of the shares for which the de-
fendants are primarily liable will be allow-
ed, with interest, and this sum will be the
limit of the total liability of the defend-
ants. See V. Heppenheimer [N. J. Eq.] 61 A.
843. A-nd .in ascertaining the amount to be
raised, interest muS't be computed upon the
several claims allowed and added thereto.
Id. And to this sum will be added the
costs of the solicitors for -the creditors, both
in the proceedings to wind up the corpora*'
tion and in the court in which the suit by
the receiver is pending (Id.),, and a rea-
sonable counsel free to the complainant,
to be fixed by the court on motion (Id.),
and a round sum to cover the receiver's com-
pensation (Id.l, and any .further expenses
which he may incur in enforcing the de-
cree, such sum to be liable to reduction ac-
cording to the conduct of the defendants in
resisting enforcement (Id.).
Procedure: It is not unusual to have the

question as to whether there is a liability on
the part of stockholders, which should be
enforced by a suit to be instituted by the re-
ceiver, finally passed upon by an auditor,
under an intervention filed with him, before
actual suit by the receiver or by the
parties, and without prayer for judgment
against any special person, and to have the
court thus decree that a liability exists, but
where the auditor, upon such an interven-
tion, found that no liability existed, credi-
tors who neither invoked an amendment to
the order of reference nor asked for an
order construing it, nor made any excep-
tion to the auditor's report, could not com-
plain of the court's refusal to find that a
liability existed. Sterling Elec. Co. v. Au-
gusta Tel. & Elec. Co., 124 Ga. 371, 52 S. E.
541.
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the corporation/' or an assignee for the benefit of creditors;'* but in Missouri,

upon the dis-solution of a corporation, the right to enforce stockholders' sub-

scriptions devolves upon the directors as statutory trustees of the company.*'

Except where there are statutory provisions making the stockholders directly liable

to the creditors or providing other remedies,"" a suit in- equity against the corpo-

ration in the nature of a creditor's bill is the only method of enforcing the subscrip-

tion liability of stockholders."^ All the stockholders may be joined as parties de-

fendant to such a suit,"- but unless a personal judgment against the stockholders

be sought, it will be unnecessary to make them all parties,"^ nor in any case is it

necessary to make any of the stockholders parties except the ones against whom
judgment is sought,"* nor is the corporation always a necessary party."" Except

where there is a' statute requiring a judgment against the corporation as a condition

precedent to the,right of creditors to pursue stockholders on account of their sub-

scription liability,"" a judgment at law against the corporation is not usually a con-

A foreign receiver of a corporation is a
ITOper party plaintiff to an action to en-
force the liability of resident stockholders.
Childs V. Blothen, 40 Wash. 340, 83 P. 405.

87. In re Remington Automolpile & Motor
Co., 139 F. 766; Stooker v. Davidson [Kan.]
86 P. 136.
88. In such case the jurisdiction of equity

is not dependent upon an- accounting, and
may attach even "where it appears that no
accounting is necessary, the remedy by sep-
arate actions against the stockholders being
not as efficient as the remedy in equity
against all the stockholders. Cook v. Car-
penter, 212 Pa. 165, 61 A. 799.

SO. Lewisohn v. Stoddard [Conn.] 63 A.
621. But upon the refusal of the directors to
bring the suit, the creditors may sue in equi-
ty, making the directors parties defendant.
Id.

90. In California the right of a creditor
to maintain a suit directly against a stock-
holder is denied by Civ. Code § 322, relating
to the statutory liability of stockholders.
Turner v. Fidelity Loan Concern [Cal. App. ]

83 P. 62.

In VlTsinia the common law courts are
given jurisdiction of all suits or motions
for the recovery of unpaid subscriptions on
stock. Code 1904, p. 519, § 1103a. Elliott v.

Ashby, 104 Va. 716, 52 S. E. 3g^.

In Alabama, creditors, after having ob-
tained judgment against the corporation and
th& return of an execution thereon nulla
bona, may enforce their claims against the
stockholders by garnisliment (Code 1896, §

2182), and an adjudication^ or discharge of
stockholders in the garnishment proceedings
will bar a subsequent suit in equity against
them under Code 1896, § 823. Montgomery
Iron Works v. Roman [Ala.] 41 So. 811.

In Missonri the special remedy in favor of
creditors was not intended to preclude the
creditors from maintaining a suit in equity
against all the stockholders who had not
n.aid their subscriptions. Lewisohn v. Stod-
dard rConn.l 63 A. 621.

91. Turner v. Fidelity Loan Concern [Cal.
App.] 83 P. 62.

92. Lewisohn v. Stoddard [Conn.] 63 A.
621.

Tlie aclministrator of a tleeensed »toe1«liolfl-

er may be made a p^irtv defendant to .a

creditor's bill against stockholders, but the

bill cannot be maintained against such ad-
ministrator for the recovery of a money
judgment against the estate where no such
claim- has been presented against the es-
tate. Lewisohn v. Stoddard [Conn.] 63 A.
621.

93. Turner v. Fidelity Loan Concern [Cal.
App.] 83 P. 62.

04. A creditor may proceed against one
or more stockholders to enforce their lia-
bility for unpaid subscriptions without join-
ing or taking any account of the other stock-
holders. Williams' Ex'r v. Chamberlain [Ky.]
94 S. W. 29. The liability of stockholders
for unpaid subscriptions is several, and as
many suits may be brought to enforce the
same as there are defaulting stockholders.
Lewisohn v. Stoddard [Conn.] 63 A. 62I4
Where the stockholders are jointly and sev-
erally liable, a suit in equity to enforce the
liability for unpaid subscriptions may be
maintained by a creditor against one or mora
of the stockholders without joining the
others. Suit to enforce liability of stock-
holders in Illinois corporation. Meyer v.
Ruby-Trust Min. & Mill. Co., 192 Mo. App. 162,
90 S. W. 821. In such case, the failure to re-
vive the suit against stockholders who die
pending suit against them will not affect the
right to recover against the others who were
sued jointly with the decedents. Id. It
was held that -where a suit, i.s allowable by
the creditors directly against the stockhold-
ers, all the stockholders should be parties.
But see Turner v. Fidelity Loan Concern
lUal. App.] 83 P. 62.

05. The nonjoinder of the corporation, and
the failure to have a receiver appointed In
the state where the corporation resided,
were not grounds for demurrer, where no
useful purpose could have been accomplished
by the appointment of the receiver, and the
corporation was dissolved and hence could
not be made a party. Turner v. Fidelity
Loan Concern [Cal. App.] 83 P. 62; Lewisohn
V. Stoddard [Conn.] 63 A. 621.

96. Under Code 1896, § 823, only judgment
creditors may sue in equity to enforce their
claims against stockholders who have not
paid their subscriptions. Dickinson v. Trap-
hagan [Ala.] 41 So. 272, Acts 1903, p. 388,
relating to marshalling of assets of insolvent
corporations, has no application to a suit to
enforce the liability of stockholders for un-
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ditiou precedent to a creditors' bill against the stockholdersf and when the corpo-

ration is insolvent and a judgment and execution against it would be futile, neither

is necessary as a condition to the suit against the stockholders,"* but when such a

judgment is obtained, it is conclusive upon the stocldiolders as to the right of the

creditor to payment out of the corporate assets, including unpaid subscriptions.""

paid subscriptions. Id. The mere insolvency
of the corporation will not excuse failure
to obtain Judgment against the corporation
and the return of an execution thereon nulla
bona. Id. Where the creditor seeks to ex-
cuse failure to obtain judgment against the
corporation on the ground that the corpo-
ration was a foreign one upon which no
service could be obtained, he must allege
noncompliance by the corporation with Code
1896, c. 28, art. 16, since service can be ob-
tained if the corporation has complied with
the statute. Id. Judgment at the corpora-
tion's principal place of business is sufficient
without obtaining judgment in the state
where it was incorporated, where it appears
that it has no assets there. McConey v. Bel-
ton Oil & Gas Co. [Minn.] X06 N. W. 900.

97. No judgment against the corporation
necessary. Lewisohn v. Stoddard [Conn.] 63
A. 621; See v. Heppenheimer [N. J. Bq.] 61
A. 843. A trustee in bankruptcy of a corpo-
ration may sue to enforce the statutory lia-

bility of a stockholder in the bankrupt cor-
poration without judgment having been ob-
tained by the creditors and execution re-
turned unsatisfied, and without the appoint-
ment of a receiver by the state court. This
results from the doctrine that the liability,

upon insolvency of the corporation, is an
asset arising out of contract which passes
to the trustee under the bankruptcy laws.
Stocker V. Davidson [Kan.] 86 P. 136.

98. An action by a creditor to enforce the
subscription liability of a stockholder Is

in the nature of a creditor's bill, and a prior,
judgment against the corporation is unnec-
essary where it is shown that it would be
futile, as where the corporation has disposed
of ali its property and is insolvent. Chil-
berg V. Siebenbaum, 41 Wash. 663, 84 P. 598.

A defense that at the time of the judgment
against the corporation it was solvent, and
that the Judgment could have been collected
by execution against certain property, held
not sustained where It appeared that in suits

by other creditors .the property had been
determined not to belong to the corpora-
tion. Meyer v. Ruby-Trust Min. & Mill. Co.,

192 Mo. App. 162, 90 S. W. 821. Where the
corporation is insolvent, a Judgrhent and
execution and return of nulla bona is not
necessary as a condition to the right of a
creditor to pursue his remedy against stock-
holders for unpaid subscriptions. Williams'
Ex'r V. Chamberlain [Ky.] 94 S. W. 29. As
where the corporation is insolvent, has
ceased business, and is in the hands of a

receiver. Id. Or where other creditors have
obtained Judgment and execution thereon
has been returned nulla bona. Id.

99. Wheatley v. Glover [Ga.] Si S. E.

626.
Note: It is a well settled rule that a

judgment rendered by a court of competent
Jurisdiction is conclusive, in' the absence of

fraud or collusion, against the parties to the
suit, and against all persons represented by

the parties, and it is also well settled that
a corporation represents its stockholders in

all matters within the scope of its corporate
powers transacted in- good faith by its of-
ficer. In an action against a. corporation by
a creditor, the stockholders are represent-
ed by the corporation, -within this principle,
and it follows that the judgment rendered
against the corporation tlierein, if the court
lias Jurisdiction, is conclusive upon the stock-
holders, in the absence of fraud or coHuaion,
in any collateral suits or proceedings
against them, in equity or at law, to com-
pel payment of the balance due on their
slock. They cannot attack the Judgment,
for example, in the absence of fraud or col-
lusion, on the ground that the corporation
"was not indebted to the credito.r in whose
favor it has been rendered.
United States: Marsh v. Burroughs, 1

Woods 463, Fed. Cas. No. 9,112; Bisset v.

Kentucky River Navigation Co., 15 P. 353;
Glenn v. Springs, 26 F. 494; Hendrickson v.

Bradley [C. C. A.] 85 F. 508.
Alubama: Lehman, Durr & Co. v. Glenn.

87 Ala. 618; Semple v. Glenn, 91 Ala. 245.
24 Am. St. Rep. 894.

California; Tatum v. Rosenthal, 95 Cal.
129. 29 Am. St. Rep. 97; Baines v. Babcock, 96
Cal. 581, 29 Am. St. Rep. 158.

Illinois: Singer v. Hutchinson, 183 111.

606, 75 Am. St. Rep. 133,. afg. 83 111. App.
675.
Kansas: Ball v. Reese, 58 Kan. 614.
Maine: Barron v. Paine, 83 Me. 312.
Maryland: Glenn v. Williams, 60 Md. 93;

Hambleton v. Glenn, 72 Md. 351.
Micliig:an: Mutual Fire Ins. Co. v. Phoenix

Furniture Co., 108 Mich. 170, 62 Am. St. Rep.
693.

Minnesota; Holland v. Duluth Iron Min-
ing & Development Co., 65 Minn. 324, 60
Am. St. Rep. 480.

Missouri: Nichols v. Stevens, 123 Mo. 96,
45 Am. St. Rep. 514.
New Yorlc: Stephens v. Fox, 83 N. Y. 313.

And see Beardsley v. Johnson, 121 N. Y.
224. Compare Hastings v. Drew, 76 N. Y. 9.

Ohio; Bank of Wooster v. Stevens, 1

Ohio St. 233; Henry v. Vermillion & Ashland
R. Co., 17 Ohio 187.
Compare, however, Doak v. Stahlman

[Tenn. Ch. App.] 58 S. W. 741. As to the
conclusiveness of a judgment against the
corporation in a suit against stockholders
to enforce their statutory liability, see
post, § 824, or on the ground that
the alleged indebtedness arose out of an
ultra vires transaction, etc. Baines v. Bab-
cock, 95 Cal. 581, 29 Am. St. Rep. 168. This
principle applies to stockholders who are
residents of other states. Hawkins v. Glenn,
131 U. S. 319, 33 Law. Ed. 184; Glenn v.

Liggett, 135 U. S. 533; Mutual Fire Ins, Cn.
V. Phoenix Furniture Co., 108 Mich. 170,

62 Am. St. Rep. 693; Semple v. Glenn. 91,

Ala. 246, 24 Am. St. Rep. 894, and other
cases in the notes preceding. The judg-
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An action in behalf of creditors to enforce the liability of stockholders for unpaid

subscriptions, being predicated upon a showing -that ihe funds sought to be col-

lected are needed to pay corporate debts/ before making an order to enforce such

liability, there must be a judicial determination of the proportion of unpaid sub-

scriptions probably needed to pay the debts of the corporation, and the assessment

must be confined to such proportion,^ and the practice is, first to ascertain the whole

amount of the unpaid debts,' second, to determine the amount of impaid stock and
the holders thereof,* third, to make on assessment against the stockholders,^

and fourth, in a proper case^ the court may proceed to direct the collection of such

assessments by the ordinary processes of law, withofut remitting the creditors to

their jight of action at law upon the assessments so made.® The court has no juris-

diction to render a binding decree of liability upon stockholders who Jiave not been

brought within its jurisdiction,' but this inability to reaeh all the stockholders will

not prevent the enforcement of the full - liability of those &1 whom jurisdiction is

obtained, however hard it may be upon the latter.* The decree of a foreign tri-

bunal is binding upon resident -stockholders, as to the necessity of an assessment,

the amount to be xaised, and the pro rata to be Eollected from each stockholder,®

and where creditors and stockholders are impleaded in receivership proceedings

judgment against such stockholders is a judgment ia factor of the creditors, and
may be enforced in another state,^" but the judgment of a foreign court is biading

.ment may be attacked by stockholders for
want of jurisdiction, or for fra^ud or col-
lusion between the officers" of the i^orpora-
tion and the creditor. Bissit v. Kentucky
River Navigation Co., 15 F. 353; Wilson v.

Kiesel, 9 Utah, 397. Compare ISFichoIs v. Ste-
vens, 123 Mo. 96, 45 Am. St. Hep. 514; Ham-
bleton V. Glenn, 72 Md. 351.—From Clark &
Marshall, Corp. S 800.

1. Lewisohn v. Stoddard [Conn.] 63 A.
e21.

2. Kirkpatriok V. American Alkali Co., 140
F. 186.

8, 4. See v. Heppenheimer [N. J. Eq.] fil

A. 843.

5. Which, in an action at la-w based
thereon, is conclusive upon the stockholders.
See V. Heppenheimer [N. J. Eq.] 61 A. 843.

The assessment, -whether by corporation or
court, binding upon sltockholders, though
not par.ties. Turner v. Fidelity Loan Con-
cern [Cal. App.] 83 P. 62. A court of chan-
cery has power to make assessments upon
stockholders for unpaid subscriptions, in a
suit for the benefit of creditor^. See v.

Heppenheimer [N. J. Eq.] 61 A. 84^. The
stoeiiholders cannot be pursued by suit until

such an assessment has been made. Covell
V. Fowler, 144 F. 535. Where notice by mall
was given to nonresident stockholders, who
were, not served and who did not appear,
of proceedings to ascertain the debts due by
an insolvent corporr'tion, it "was highly prob-
able, if not certain, that the ascertainment
of the debts was binding upon all the de-
fendants, the other defendants having been
dulv served or having appeared. Id.; See
V. Heppenheimer [N. J. Eq.] 61 A. 843. Au-
thority given to a receiver to sue for un-
paid subscriptions implies an authority to

fix the asses.sments against the stockholders,

as where a foreign court authorized a re-

ceiver appointed by it to sue and fixed the
percentage of the assessments. Swing v.

uonsolidated FruH Jar Co. [N. J. Law]
63 A. 899.

6. In this vase, however, nearly all the
defendants w.ere nonresidents, so that it was
necessary to resort to a foreign court to
enforce the decree. See v. Heppenheimer
[N. J. Eq,] 61 .A. 843.

7. See V. Heppenheimer [N. J. Eq.] 61
A. S4'3, Where foreign stockholders appear
in such proceedings and litigate their rights,
they thereby submit to the jurisdiction of
the court to make the proper assessment
against th«m. Id.

8. The liability of stockholders being
analogous to that of several joint guarantors.
See V. Heppenheimer [N. J. Eq.] 61 A. 843.
But it is the duty of the court in such
case to relieve the stockholders of which
it has jurisdiction, so far as it can by en-
abling them to have the use of its ofilcers
and proceedings to enable them to recover,
as far as possible, against the absent de-
fendants. Id. The fact that some of the
stockholders reside in another state and
that they have not appeared will not prevent
the court from taking jurisdiction as to the
stockholders of "whom jurisdiction has been
acquired, as where suit was brought in
Connecticut to enforce subscription liability
of stockholders in Missouri corporation, some
of the stockholders residing in Missouri,
but most of them residing in Connecticut.
Lewisohn v. Stoddard [Conn.] 63 A. 621.

9. Suit by receiver of foreign mutual
insurance company against resident policy-
holders. Swing V. Consolidated Fruit Jar
Co. [N. J. Law] 63 A. 899. A resident stock-
holder, When sued by a foreign receiver,
cannot contest the truth of record recitals
of the foreign court that the corporation was
represented by attorney or contend that the
attorney was unauthorized to appear. Con-
verse V. Aetna Nat. Bank [Conn.] 64 A.
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upon resident stockholders only to the extent that it conforms to the contractual

obligations assumed by the resident stockholders when they took their stock.^^

In the notes are collated cases relating to pleading'^'^ and evidence.^^

Fictitiously paid up stock?-^—^A recital in a certificate of stock that is fully

paid is not conclusive upt>n the creditors/^ there being no distinction in equity be-

tween a party who makes a formal subscription for stock and fails to pay for it and

one who accepts a full paid certificate without paying for it/" and any device by

which a corporation seeks to release subscribers to stock from the payment of the

amounts justly due by them is fraudulent as to creditors, and inefEective to dis-

charge the subscribers from liability for such amomits.^' Where the property is

taken at a fictitious valuation, the stock will be treated as fictitiously paid up, and

the stockholders will be liable to creditors to the extent of their actually unpaid sub-

scriptions,^* but stockholders are not liable as partners because the stock of the

corporation is falsely stated in the articles as paid up.^'

10. Chllds V. Blethen, 40 "Wash. 340, 82

P. 405.
11. In a suit by a foreign receiver of a

foreign corporation to enforce an assess-

ment made by the foreign court against a
resident stockholder, the defendant is bound
by the judgment of the foreign aourt only
to the extent that such judgment conforms
to and does not depart from the contractual
obligations assumed by the defendant when
he took his stock. A Judgment of a Minne-
sota court including in its assessments
against stockholders the probable expenses
of future suits to collect such assessments,
as authorized by the Act of 1899, v/as not
binding upon a Connecticut stockholder who
took his stock before the enactment of such
statute, and the corporation could not repre-
sent such stockholder in the proceedings in

Minnesota to such an extent as to make the
judgment binding on him. Converse v. Aetna
Nat. Bank [Conn.] 64 A. 341. The adjudica-
tion of the supreme court of Minnesota that

such order or judgment was valid and bind-

ing was not conclusive upon the Connecti-
cut court, in so far as it concerned the

power of the Minnesota Legislature to im-
pose, by the Act of 1899, an obligation upon
the Connecticut stockholder which he did

not assume by his contract of subscription.

Id. No offer to waive the objection that

the assessment was an entirety and to sub-
mit to judgment for the defendant's share
of whatever was properly assessed upon the
shareholders,' evidence as to the expenses
of making the collections from the stock-

holders was properly excluded. Id.

12. " Petition bv receiver for an assess-

ment of stockholders held sufficient. Kirk-
patrick v. American Alkali Co., 140 F. 186.

In an action by creditors against stock-

holders, the plaintiff may state any number
of transactions tending to establish a duty
on the part of the defendants to the plain-

tiff with respect to the latter's claim against
the corporation. LewlSohn v. Stoddard
[Conn.] 63 A. 621. An action by creditors

of a Missouri corporation to recover balances;

on stock subscriptions, and one claiming the
same balances by virtue of a Missouri stat-

ute, and one to compel the defendants to

refund assets fraudulently converted by
them, all may be joined where all of the
defendants are directly affected by each of

7 Curr. Law—60.

the causes so joined. Id. Complaint to en-
force liability of stockholder in stock cor-
poration must show that defendant was in-
debted to the company at the time of judg-
ment and execution against the corporation
and the return of the execution unsatisfied.
Dyer v. Drucker, 108 App. Div. 238, 95 N. Y.
S. 749. In suit against stockholder in stock
corporation, complaint must show that the
corporation is ai stock corporation. The mere
name of the corporation and an allegation
that goods were sold to It were not suf-
ficient to show that it was not a moneyed
corporation. Id. The complaint must show
tliait the defendant has not fully paid for
his stock, either in cash or its equivalent in
property. Id.

13. The contract of the Incorporators re-
lating to subscriptions to stock by them is

admissible in a suit to enforce their liability
upon the question of the construction and
validity of resolutions of the directors re-
lating to the issue of such stock. Turner
V. Fidelity Loan Concern [Cal. App.] 83 P.
62. In a suit to enforce the subscription
liability of a decedent, the creditor may testi-
fy as to the justness and validity of his
claim against the corporation. Williams'
Ex'r V. Chamberlain [Ky.] 94 S. W. 29.

14. See 5 C. L. 829.
15. As where stock shows on its face that

it was issued in exchange for property, but
as a matter of fact the property was over-
valued. See V. Heppenheimer [N. J. Eq.] 61
A. 843.

16. See V. Heppenheimer [N. J. Eq.] 61 A.
84 3.

17. Taking nOtes of subscribers and sur-
rendering them as canceled. Hall v. Ala-
bama T. & Imp. Co., 143 Ala. 464, 39 So.
285. Giving subscriber credit for only color-
able claim against corporation. Id.

18. Hobgood v. Ehlen [N. C] 53 S. E.
857. See ante this section and subsection.
But where shares are sold for less than
par value and full paid certificates are is-
sued to the purchaser, a subsequent con-
veyance of property by the purchaser to the
corporation, which Is accepted in payment
of the difference between the original price
and the par value, "will render the stock
fully paid. In re Remington Automobile
& Motor Co., 139 F. 766.

19. "Webb V. Rockefeller, 195 Mo. 57, 93
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Limitations. ^°—It has been held, on the one hand, that the statute of limita-

tions does not begin to run upon a stock subscription which is payable only upon

calls to be made from time to time, until the call or calls have been made,^^ wbile,

on the other hand, it has been held that the liability of a stocldiolder to a creditor

for unpaid subscriptions accrues when the corporation ceases to be a going concern

and becomes insolvent, without the necessity of an assessment or call.-^ When a

judgment and execution against the corporation is required as a condition to the

right to sue, the statute begins to run only from the time of the return of nulla

bona.^° Where creditors have the right to inspect the books of the corporation, ig-

norance of who are stockholders will not arrest the running of the statute of limita-

tions. =*

(§ 16) F. Personal liability of stocldiolder for debts of corporation, and
remedies.^^—A stockholder is not primarily liable for the debts of the corporation,

and no action can be maintained against him upon a contract with the corporation,^^

but upon the insolvency of a corporation," and when so declared by statute,^^ the

statutory liability of stockholders becomes a corporate asset, and may be enforced

by the receiver,^* assignee,^" or any other oflBcer having the right to collect, marshal,

and distribute the assets of the insolvent corporation.^^ The plaintiff may recover

interest on the amount due by each stockholder from the time of the filing of the

suit."*

S. W. 772. Const, art. 13, § 8, and Rev. St.

1899, § 962, prohibiting the issue of stock
except for money, labor, or property, do
not render the stockholders liable as part-
ners where the origrinal stock is fictitiously
paid up. First Nat. Bank v. Rockefeller,
195 Mo. 15, 93 S. W. 761.

20. See 5 C. L. 829.
SI. Cook V. Carpenter, 212 Pa. 165, 61 A.

799. The statute does not begin to run until
after a call and assessment (McCarter v.

Ketcham, 72 N. J. Law, 247, 62 A. 693), nor
is it necessary in such case that the call

be made within the statutory period of
limitation upon the cause of action which
will accrue after the call (Cook v. Carpenter,
212 Pa. 165, 61 A. 799).

22. The rules applicable when the cor-
poration is a going concern and is solvent,
under which the liability does not accrue
until there is an assessment or call, have
no application to such a case. Chilberg v.

Siebenbaum, 41 Wash. 663, 84 P. 598.

23. Montgomery Iron Works v. Roman
[Ala.] 41 So. 811.

24. Ballinger's Ann. Codes & St. § 4269,
gives the right of inspection. Chilberg v.

Siebenbaium, 41 Wash. 663, 84 P. 598. A
limitation in the contract of stockholders
in a mutual fire insurance company will
not relieve them from liability for their
proportionate share oE losses and expenses
during the period for which they were mem-
bers, when the company's affairs are being
ctosed up by a receiver. Nichol v. Murphy
[Mich.] 13 Det. Leg. N. 499, 108 N." W. 704.

25. See 5 C, L. 829.

26. Action for loss of trunk by depot com-
pany. Gregory v. Webb [Tex. Civ. App.] 13
Tex. Ct, Rep. 1016, 14 Tex. Ct. Rep. 277, 89

S. W. 1109.

2T. Stocker v. Davidson [Kan.] 86 P. 136.

as. Civ. Code 1895, S 1890, Wheatlev v.

Glover [Ga.] 54 S. E. 626. The act of 1894,

Civ. Code 1895, § 1890, declaring the statutory
or charter liability of stockholders to be a
corporate asset, is remedial, and does not
affect any vested right of the creditor, and
is applicable where the liability arose prior
to the enactment of the statute. Id. Prior
to the Act of 1893 (Civ. Code 1895, §§ 1903-
1911), there was no general law in Georgia
regulating the individual liability of stock-
holders in corporations, and whether such
liability existed depended upon the pro-
visions of the bank's charter m each case.
Id.

29. Wheutley v. Glover [Ga.] 54 S. B. 626.
In a suit by a receiver, it is only necessary
to allege that the receiver was directed to
sue by the court by which he was appointed.
It is not necessary to allege that the credi-
tors authorized the suit. Id. Nor is it nec-
essary to exhibit the petition upon which
the receiver was appointed. Allegations
which fully describe the proceedings under
which he was appointed are sufficient to
show his authority to sue. Id.
A suit by a foreign receiver of a bank to

enforce stockholders' subscription liability,
if maintainable at all, can be maintained on-
ly when an assessment has been duly .made
by the court in the original proceedings as
will do away with an assessment. The ac-
tion would then ordinarily be one at com-
mon law. Covell v. Fowler, 144 F. 535. A
nonresident receiver of a foreign bank, hav-
ing no title to the assets of the bank other
than that derived from the order of the court
appointing him, cannot maintain a suit to
enforce the liabillfy of a resident stock-
holder (Id.), but a foreign receiver may
sue jointly with creditors to enforce a judg-
ment of the foreign court against the resi-
dent stockholders (Childs v. Blethen 40
Wash. 340, 82 P. 405).

30. 31, 33. Wheatley v. Glover [Ga.] 54 S.
V,. 626.
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A stoelcholcler, in becoming such, assumes such contractual obligations as are

attached' to the ownership of stock by the laws of the state in which the corporation

was organized/' and these obligations cannot be enlarged by subsequent legisla-

tion." The remedies of creditors against stockholders may be enlarged without

impairing the obligations of any contract/^ but any change of the creditors' reme-

dies which substantially diminishes the value of such contract or obstructs or re-

tards its enforcement is unconstitutional as impairing the obligation of a contract.'"

Failure of a corporation to perform statutory conditions precedent to the right to

do business will not relieve the stockholders from their statutory liability for the

debts of the corporation.^^ Statutes imposing additional liability upon stock-

holders are in derogation of the common law and must be strictly construed.''*

Persons liable as stockholders.^"—The rights of the creditors are fixed by the

insolvency of the corporation,*" and the books of the corporation are not only recog-

nized in all cases as the best evidence of the responsible ownership of the stock at

33. Converse v. Aetna Nat. Bank [Conn.]
64 A. 341. A stockholder, by his subscription
or by his acceptance of his stock, agrees
with the corporation and its creditors that
he will perform the obligations and ' dis-
charge the duties imposed upon stockholders
by constitution, statutes, and law then in

force, and his liability to creditors springs
from this contract. Harrison v. Remington
Paper Co. [C. C. A.] 140 F. 385. The statu-
tory liability is determined by the construc-
tion of the statute creating such liability

by the courts of the corporation's domicile.
Covell V. Fowler, 144 F. 535. A cause of ac-
tion to enforce the double liability of a
stockholder in a Kansas corporation by mo-
tion in the event of an unsatisfied . execu-
tion upon a judgment against the corpora-
tion, under Gen. St. 1889, % 1192, is not the
same as one between the same parties to en-
force such liability on the ground that the
corporation has suspended business for a
year, under sections 1200, 1204, since the
facts of a judgment and unsatisfied execu-
tion are essential to the former, and im-
material to the latter, and the fact of sus-
pension of business is essential to the latter

and immaterial to the former. Harrison v.

Remington Paper Co. [C. C. A.] 140 F. 385.

Under the decisions of the supreme court of

Kansas, an action under one of these statu-
tory provisions is a bar to an action be-
tween the same parties and upon the same
liability under the other section. Id. A
denial of the motion for execution and the
dismissal of the action under Gen. St. 1889,

§ 1192, in which the defense of a prior ac-

tion under §§ 1200, 1204, was pleaded and
sustained, raises no estoppel against the
plaintiff from litigating the issues presented
in an action under the latter section, where
the record does not disclose that the judg-
ment upon the motion was based upon a
decision of any of the issues in the latter

case. Id; In Minnesota, the contractual ob-
ligation imposed by statute upon corporate
stockholders to pay the debts of the com-
pany to the extent of the par value of their

shares is not an obligation to the company,
but only the obligation of a surety and due
only to the creditors of the corporation and
to such representatives of their interest as

the law may designate. Converse v. Aetna
Nat. Bank [Conn.] 64 A. 341.

34. The Minnesota Act of 1899, authoriz-
ing the court to include in assessments
against stockholders the probable expeiise of
future actions to collect such assessments,
held invalid as impairing the obligation of
a contract. Converse v. Aetna Nat. Bank
[Conn.] 64 A. 341. Minn. Act 1899, held not
to impair any contract in so far as it au-
thorized the expenses of a receivership under
a creditor's bill to be included in the assess-
ment against the stockholders, since prior
to the Act of 1899 it had already been held
by the Minnesota courts that such expenses
might be. charged against the equitable as-
sets of tile corporation. Id.

35. Converse v. Aetna Nat. Bank [Conn.]
64 A. 341. Act 1894, Civ. Code 1895, § 1890,
declaring the statutory liability of stock-
holders to be a corporate asset. Wheatley
V. Glover [Ga.] 54 S. B. 626.

36. Laws Kan. 1898, p. 27, c. 10, repealing
Gen. St. 1889, §§ 1200, 1204, and substitut-
ing for the action there authorized a suit in
equity by a, receiver, held unconstitutional.
Harrison v. Remington Paper Co. [C. C. A.]
140 F. 385. Act Md. 1904, p. 179, c. 101, and
Act 1904, p. 597, c. 337 (p. 601, c. 339), sub-
stituting a bill in equity in the nature of
a creditors' bill for the remedy provided by
Acts 1902, c. 109, which' allowed the creditor
to sue the stockholder at law, held uncon-
stitutional so far as it affects creditors whose
claims accrued prior to the pass.age of the
act. Knickerbocker Trust Co. v. Cremen,
140 F. 973.

37. Stockholders in banking corporation.
Murphy v. Wheatley [Md.] 63 A. 62. Stock-
holders of a corporation who became such
before the payment of the bonus tax required
by Acts 1900, p. 411, c. 272, but who ac-
cepted dividends after the payment of the
tax, could not esoa.pe their statutory liabili-
ty for the debts of the corporation on the
ground that the corporation had no authori-
ty to issue their stock. Id. S)3e Bank-
ing and Finance, 7 C. L. 358.

38. Charter of bank imposing additional
liability. Wheatley v. Glover [Ga.] 54 S. B.
626.

39. See 5 C. L. 831.
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that time/^ but the tendency is to treat such books as conclusive upon this point.**

The books and records of a private corporation are not competent, however, against

third .persons, in the absence of proof of their assent to or knowledge of such books,

to establish the relation of such persons as stockholders,*' but admissions of a party

agaiast his interest inscribed upon the books of the corporation and signed by him
are competent.** The additional or individual statutory liability of a stockholder

ceases upon the transfer of his stock, where it is so provided by statute, and upon
compliance with the statutory provisions,*^ but the transfer, in order to fix the lia-

bility of the transferee and release the transferror, must be complete and in ac-

cordance with the by-laws of the corporation.*" Where a stockholder is liable, un-

der the laws creating such liability, for the debts of his corporation existing during

his ownership of stock, a subsequent transfer, either in good or bad faith, will- not

relieve him from such liability.*^ A legatee of the earnings of corporate stock is

not subject to the statutory liability of a stockholder where the bequest does not

segregate the stock from the general estate.** A receiver of an insolvent corporation

may be allowed to file a bill to ascert.ain who are stockholders.*^

Ascertainment of corporate liahHity and exhaustion of remedy against it.'"—
The ordinary assets of the corporation should be first exhausted."^ A- judgment

40, 41, 42. Cook V. Carpenter, 212 Pa. 177,

61 A. 804.
43. Harrison v. Remington Paper Co. [C.

C. A.] 140 P. 385. The entry of a party's
name on the hooks as a stockholder, with-
out his knowledge and consent, or con-
trary to his direction, will not make him a
stockholder liable for the debts of the cor-
poration. Pledgee entered as stockholder.
Welch V. Gillelen, 147 Cal. 571, 82 P. 248.

Civ. Code, § 322, providing that one is a
stockholder whose name appears on the
books as such, does not apply to a case
where a party is entered as a stockholder
without his consent. Id.

Ratification of the unauthorized entry of

one as a stockholder will not result from
delay in applying for a correction of the
error where the party does not know of the
entry, or from retaining the certificate after

it is issued to him pending negotiations look-
ing to the correction of the error, the holder
of the certificate demanding the correction
and the corporation refusing to make it.

Welch V. Gillelen, 147 Cal. 571, 83 P. 248.

44. As signed receipts for stock or as-

signments thereof. Hairrison v. Reming-
ton Paper Co. tC. C. A.] 140 F. 385.

43. See Act 1838, Code 1882, § 1496; Act
1892, p. 55; Acts 1894, Civ. Code 1895, I 1888.

These statutes do rot impose any additional
liability on stockholders, but simply pro-
vide methods by which stockholders may be
relieved from such individual liabilities as
may be imposed by the charter of their cor-
poration. Wheatley v. Glover [Ga.] 54 S. B.
626. Where the charter of a bank provided
that the individual property of a stock-
holder at the time of suit should be liable

for the ultimate payment of the debts of
the corporation in proportion to the amount
of stock held by him, a stockholder who
had disposed of his stock and transferred
it on the books of the corporation before
any suit was brought against the corpora-
tion was not liable. Id.

46. Where a by-law provided that no
transfer of stock should be made while

the books of the corporation were closed,
a sale o-f stock at auction while the books
were closed did not release the seller from
liability upon the subsequent insolvency of
the corporation, although such insolvency
was unknown at the time of the sale. Cook
v. Carpenter, 212 Pa 177, 61 A. 804.

47. Where the complaint stated facts suf-
ficient to establish defendant's liability as a
stockholder by reason of his ownership of
stock at the time the corporation was in
debt and insolvent, such issue is not waived
by an allegation that the stock was trams-
ferred subsequently in bad faith and with-
out consideration. Tiffany v. Giesen [Minn ]
105 N. W. 901. If the defendant was mis-
led by the allegations as to the transfer
of the stock, and thus inadvertently as-
sumed that the only issue tendered was as
to the validity of the transfer, and had
a good defense to his constitutional liabili-
ty, he should have applied for a continuance
in order to have time to prepare such de-
fense, but he was not entitled to a dis-
missal of the action. Id.
Parties: In an action to enforce a stock-

holder's liability by reason of his having
held his stock at the time the debt sued for
existed, a subsequent transferee of such
stock is not a necessary party. Tiffany v.
Giesen- [Minn.] 105 N. W. 901.

48. Potter v. Mortimer, 114 111. App. 422.
49. As where the consideration for stock

has wholly failed and the party to whom
the stock was Issued has transferred it.
McMaster v. Drew [N. J. Eq.] 62 A. 559]
In a bill by a receiver to determine who
are stockholders, it is not necessary to al-
lege whether the assets already reached will
or will not be sufficient t» satisfy the credi-
tors (Id.), nor can it be. considered upon
a demurrer to such bill whether It has
been made to appear In the original cause
that there are no sufficient assets to satisfy
creditors (Id.).

50. See 5 C. I* 832.
51. Const. Neb. 1875, art. lib, § 4 Haz-

lett V. Woodhead [R. I.] 63 A. 952. Service
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against a corporataon is not conclusiTe upon a stockholder in proceedings, to enforce

the additional or iadividual liability of the stockholder, where the stockholder had

no notice of the suit in which the judgment was obtained or opportvmity to defend

the same,"* and such a judgment establishes the amount aad vahdity of the creditor's

of process upon the stockholders prior to

the accrual of the cause of action, as de-
termined by Const. Neh. 1S75, art. lib, § i,

was premature. Id. In New York the In-

dividual liability of a stockholder cannot
be enforced until judgment has been re-

covered against the corporation and an exe-
cution thereon has been returned nulla bona.
See Daws- 1892, p. 1841, c. 668, § 55. This
statute is a portion of thfe general stock cor-

poration law but applies to banking corpora-
tions, notwithstanding Laws 1892, p. 1913, c.

689, § 162, imposing a> broader liability upon
a stockholder In bankiug corporations.
These two acts and Laws 1896, p. 1813, c.

687, § 2, subd. i, defining stock corporations
so as to include banking corporations, and §

33 making the provisions of the general
corporation law applicable to stock corpora-

tions, must all be construed together. Gause
V. Boldt, 49 Misc. S40. 99 N. Y. S. 442.

53. Wheatley v. Glover [Ga.] 64 S. E.

626.
Note: A judgment recovered by a creditor

against a corporation is conclusive as

against stockholders, unless they show col-

lusion or want of jurisdiction, in a suit to

reach and subject unpaid subscriptions. Sea

note, ante this section, p. 253. "Whether the

same rule applies when It is sought to enforce

the statutory liability of stockholders is

not so clear, and there is some conflict and
confusion In the decisions on the question.

Some of the courts have held that a judg-

ment against a corporation is not even
prima facie evidence of the indebtedness in

an action or other proceeding against stock-

holders to enforce their statutory liability,

when the stockholders themselves were not

parties to the action in which the judgment
was recovered. Union Bank v. Wando Min.

& Mfg. Co., 17 S. C. 339; Moss v. lilcCullough,

5 Hill [N. Y.] 131; Strong v. "Wheaton, 38

Barb. [N. Y.] 616. Other courts have held

that it Is prima facie evidence (Grund v.

Tucker, '5 Kan. 70; In re "Warren's Estate,

52 Mich. 557; Hoagland v. Bell, 36 Barb. [N.

Y.] 57; Moss v. Averell, 10 N. Y. 449; Bel-

mojit V. Coleman, 1 Bosw. 188, 21 N. Y. 96;

Hastings V. Drew, 76 N. Y. 9; Moss v. Mc-
Cullough, 7 Barb. [N. Y.] 279; Squires v.

Brown, 22 How. Pr. [N. Y.] 35; Lawyer v.

Rosebrook, 48 Hun [N. Y.] 453. See, also,

Schaeffer v. Missouri Home Ins. Co., 46 Mo.
248), but not conclusive ("Whitman v. Cox,

26 Me. 335). Neither of these positions, how-
ever, is supported by the weight of authority.

On the contrary. It is held In most juris-

dictions that, in an action against a corpora-

tion to recover a Judgment for a corporate

debt, the stockholders, as stockholders, are

represented by the corporation, and that a

Judgment in such an action, therefore, is

conclusive against the stockholders, unless

it cam be attacked for collusion or want of

jurisdiction. The judgment may be attacked

for fraud or collusion or for want of juris-

diction. Town of Hinckley v. Kettle River

R. Co., 80 Minn. 32; "Warrington v. Ball [C.

C. A.] 90 F. 464; Choat v. Boyd, 59 Kan.
682.
United States: Hancock Nat. Bank v.

Parnum, 176 U. S. 640, 44 Law, Ed. 619;
Powell V. Oregonian R. Co., 38 F. 187, 3 L.
R. A. 201; Hale v. Harden [C. C. A.] 95 F.
747; Hendrickson v. Bradley [C. C. A.] 85
P. BOS; Dexter v. Edmands, 89 P. 467; Brown
V. Trail, 89 P. 041.

Illinois: Coalfield Co. v. Peck, 98 111. 139;
Sohertz v. First Nat. Bank of Chester, 47
111. App. 124.
Iowa: Donworth v. Coolbaugh, 5 Iowa,

300; Corse v. Sanford, 14 Iowa, 235.
Kansas: Ball v. Reese, 58 Kan. 614, 62

Am. St. Rep. 638; StefBns v. Gurney, 61 Kan.
292.
Katne: Came v. Brigham, 39 Me. 35; Cole

V. Butler, 43 Me. 401; Milliken v." "White-
house, 49 Me. 527; Chaffln v. Cummings, 37
Me. 76; Barron v. Paine, 83 Me. 312.

Massacliusetts : Holyoke Bank v. Good-
man Paper Mfg. Co., 9 Cush. [Mass.] 576;
Parnum v. Balard "Vale Machine Shop, 12
.Cush. [Mass.] 507; Gaskill v. Dudley, 6 Met.
[Mass.] 546, 39 Am. Dec. 750; Hawes v.

Anglo-Saxon Petroleum Co., 101 Mass. 385;
Thayer v. New England Lithographic Steam
Print. Co., 108 Mass. 523.
Michigan: Mutual Fire Ins. Co. v. Phoenix

Furniture Co., 108 Mich. 170, 62 Am. St. Rep.
693, 34 L. R. A. 694.
Minnesota: Holland V. Duluth Iron Min.

& Development Co., 65 Minn. 324, 60 Am. St.

Rep. 480; Oswald v. Minneapolis Time Co.,
65 Minn. 249; Town of Hinckley v. Kettle
River R. Co.. 80 Minn. 32.

Missouri: Nichols v. Stevens, 123 Mo. 9B,
45 Am. St. Rep. 514.
New York: Slee v. Bloom, 19 Johns. [N.

Y.] 456, 10 Am. Dec. 273; Id., 20 Johns. [N.
Y.] 669; Moss v. Oakley, 2 Hill [N. Y.] 265;
Moss V. Avorell. '10 N. Y. 449; Conklin v.
Purman, 57 Barb. [N. Y.] 484, 8 Abb. Pr. (N.
S.) 161; Hovey v. Ten Broeck, 3 Rob. [N. Y.]
316; Stephens v. Pox, 17 Hun, 435; Id., 83
N. Y. 313.

North Carolina: Heggie v. People's Bldg.
& Loan Ass'n, 107 N. C. 581.
Pennsylvania: "Wilson v. Pittsburgh &

Youghiogheny Coal Co., 43 Pa. 424.
Wisconsin: Cleveland v. Marine Bank of

Milwaukee, 17 "Wis. 545; Merchants' Bank
v. Chandler, 19 "Wis. 434.
"When a Judgment against a corporation is

conclusive fl.gainst the stockholders in the
home state, it will be so regarded in other
states in which it may be sought to en-
force the statutory liability against a stock-
holder. See post, § 825. And this rule has
been applied to a judgment against the cor-
poration by default. Holyoke Bank v. Good-
man Paper Mfg. Co., 9 Cush; [Mass.] 576;
Holland v. Duluth Iron Mining & Develop-
ment Co., 65 Minn. 324, 60 Am. St. Rep. 480;
Nichols V. Stevens, 123 Mo. 96, 45 Am. St.

Rep. 514. Compare, however, Irons v. Manu-
facturers' Nat. Bank, 36 P. 343. The rule
does not apply when the liability imposed
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claim only prima facie/-'' but in a suit to enforce such judgment against a stock-

holder, the petition need not set out the character of tlie debt upon which the judg-

ment was obtained.^* The judgment of another state as to the indebtedness of a

corporation for services rendered, after tlie placing of the bank in the hands of a

receiver, is conclusive of the liability of the corporation but not of the stocldiolders.^^

Limitations.^^—The law of the forum controls in applying the statute of limi-

tations to stockholders' statutory liability, though the liability itself arises under

the laws of another state."^ The statutes of various states on this subject are con-

sidered in the notes. '^^

Parties.^^—An allegation that some of the stockholders are dead and that their

upon stockholders is penal in its nature.
Miller v. White, 50 N. Y. 137; McMahon v.

Macy, 51 N. Y. 155. See post, § 833m. And
in New. York, it has been held that it does
not apply when the liability of the stock-
holders is solely upon the original cause of
a.ction against the corporation, and the re-
covery of a judgment against the corporation
is required by the statute merely as a con-
dition precedent to an action by the creditor
against a stockholder on the original cause
of action. In such a case, a stockholder may
make any defense against the action which
the corporation could have made, and the
judgment against the corporation has no
effect as against him except to show the
performance of the condition precedent to
the right to sue him. Moss v. McCullough,
5 Hill [N. Y.] 131; Kincaid v. Dwinelle, 59

N. Y. 548, 2 Keener's Cas. 1806; Strong v.

Wheaton, 38 Barb. [N. Y.] 616. A judg-
ment recovered against a corporation after its

dissolution, being void, is clearly not even
prima facie evidence against stockholder
(Bonafte v. Fowler, 7 Paige [N. Y.] 576. And
see Merrill v. Suffolk iBank, 31 Me. 57, 50

Am. Dec. 649. See, also, ante, § 329), and
it has been held that a. judgment is not
conclusive where it was rendered against the
corporation after it had gone into liquida-
tion under the statute. A judgment against
a national bank, rendered after it had be-
come insolvent and gone into liquidation,
is not conclusive as against stockholders.
Schrader v. Manufacturers' Nat. Bank, 133

U. S. 67, 33 Law. Ed. 664. A stockholder, of
course, may show tha.t a judgment recoveretl
against the corporation was on an indebted-
ness or liability for which the statute does
not render stockholders liable. See Bohn v.

Brown. 33 Mich. 257; Wilson v. Pittsburgh &
Y. Coal Co., 43 Pa. 424; Conant v. Van
Schaick, 24 Barb. [N. Y.] 87; Ward v. Joslin
[C. C. A.] 105 F. 224. In a late Federal case,
under a statute making stockholders liable
only for "dues from the corporation," it was
held that there was no liability on the part
of the stockholders for claims against the
corporation based upon an ultrai vires con-
tract, although the corporation may be es-
topped, by having received the benefits of
the contract, from setting up such defense,
and therefore that a judgment recovered
against the corporation on such a contraict
was not conclusive against the stockholders
to such an extent as to prevent them from
showing that the liability arose out of an
ultra vires contract, and was therefore one
for which the statute did not make them
liable. Ward v. Joslin [C. C. A.] 105 F.

224.—From Clark & Marshall Corp., § 824.

53. The stockholder who has had no no-
tice of or opportunity to defend the suit
against the corporation may set up, in pro-
ceedings to enforce his statutory liability,
not only facts which would absolve him from
liability under the charter of the corpora-
tion, but also -facts tending to establish
that the corporation was not liable to the
creditor. Wheatley v. Glover [Ga.] 54 S. E.
626.

54. If the stockholder wishes to defend
on the ground that the corporation does not
owe the debt, he must set up such defense
by plea, and in such plea he may set up any
matter showing that he is not liable for
such debt, or any matter which the corpora-
tion might have pleaded. Wheatley v.
Glover [Ga.] 54 S. E. 626.

55. Covell v. Fowler, 144 P. 535.
56. See 5 C. L. 832.
57. Ramsden v. Gately, 142 F. 912.
58. Georgia: In a suit against stock-

holders of a banking corporation to enforce
their individual liability, imposed by the
charter of the bank, the period of limitations
is twenty years, after the accrual of the
right of action, the suit being one under a
statute or act of incorporation within Code
1895, § 3766. Wheatley v. Glover [Ga.] 54
S. E. 626. Where the charter provides that
the stockholders shall be liable "at the time
of suits" against the corporation, the cred-
itor's cause of action accrues only -when
a suit is commenced by a creditor, though
it may be that the right of action does
not accrue until the actual insolvency of
the corporation. Id.

,

Kansas: The statute of limitations be-
gins to run against the liability of stock-
holders in a Kansas corporation one year
after the dissolution of the corporation.
Ramsden v. Gately, 142 F. 912.
' New York: Laws 1892, p. 1841, c. 688, I

55, providing that no stockholder in a stock
corporation shall be personally liable for any
debt of the corporation not payable within
two years from the time it is contracted,
operates as a limitation upon Laws 1892, p.
2044, c. 691, § 6, making stockholders in a
full liability corporation liable for its debts
and liabilities, the _ former being in the
nature of a statute 'of limitations, and not
in conflict with the latter within Laws 1890,
p. 1060, c. 563, § 33, as amended by Laws
1892, p. 1813, c. 687, providing that corporate
law provisions in conflict with provisions of the
general or stock corporation law shall never-
theless prevail. Sa.nford v. Rhoads, 99 N. Y.
S. 407. A liability under a lease for rents
payable quarterly in advance did not become
a debt within Laws 1892, p. 1841, c. 688 §
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estates are imrepresented, while others are defunct corporations, and others are be-

yond the jurisdiction of the court, sets forth a sufficient reason for not joining them
as parties defendant.*"

Defenses.^^—Individual liability imposed upon stockholders by the charter of

the corporation is not extinguished by the expiration of the charter.^^ Where a cor-

poration is sued as a stockholder in another corporation, it may plead its lack of

power to be such a stocldiolder."^

Procedure.^*—The remedy for enforcing the p^sonal liability of stockholders

must conform to the procedure of the forum whose add is invoked,^^ but where the

foreign law creating the liability provides no remedy, but the courts of the foreign

state have so construed the law as to render the stockholder liable directly to the

creditor in a common law action, such an action may be maintained against a resi-

dent stockholder."" It seems, however, that the statutory liability of stocldiolders,

not being based -on contract, must be enforced primarily at the home of the corpo-

ration and in the state creating the obligation."^ A suit in equity is the only remedy
for enforcing the statutory liability of stockholders in a Nebraska banking corpora-

tion,"* and all the stockholders must have notice of or be parties to the proceedings."^

On the otlier haad, it has been held that the statutory liability of stockholders is

several and not joint,'" and hence a bill by the creditors of a corporation against

all the stockholders is multifarious,'^ and, in a state where the distinction between

law and equity still obtains, is also bad for want of equity.'^ A judgment in re-

ceivership proceedings, ascertaining the indebtedness of the corporation, the amounts

due to the several creditors and from the several stockholders, is several, and may
be enforced against a single stockholder as to his proportion.'' A judgment in re-

ceivership proceedings against a stockholder in favor of creditors may be sued upon

in another state by the receiver and creditors suing jointly.'* The court may, after

appointing a receiver, allow a creditor to establish his claim in a separate suit.'^

55, so as to come within the two years'

limitation therein specified, until the rent be-

came due. Id.

5». See 5 C. U 833.

60. Wheatley v. Glover [Ga.] 54 S. E.

626. See, also, post this section and sub-

section, subdivision Procedure.
61. See 5 C. L,. 833.

62. Wheatley v. Glover [Ga.] 54 S. B.

626.

63. Action against National Bank as

stockholder In a corporation organized for

speculative purposes. First Nat. Bank v.

Converse, 200 U. S. 425, 50 Law. Ed. .

64. See 5 C. L. 833.

65. Covell V. Fowler, 144 F. 535.

CO. An action may be maintained in New
York by a creditor of a Maryland corpora-

tion against a stockholder residing in New
York to enforce the latter's double liability

- under the Maryland statute. Knickerbocker

Trust Co. V. Iselin, 109 App. Div. 688, 96

N. Y. S. 588.

67. In any event a single creditor of a

Maryland corporation cannot enforce the

statutory liability of a stockholder therein

in the state of New York. See Laws Md.

1904, p. 597, c. 337, p. 179. c. 101, and Laws
N Y 1890 p. 1078, c. 564, § 57, as amended
by Laws N. Y. 1901, p. 971, c. 354. Knick-
erbocker Trust Co. V. Iselin _[N. Y.] 77 N.

E. 877.

68. Under Const. 187a, art. lib, § 7. Haz-
Ictt V. Woodhead TR- I-] 63 A. 952.

69. Where the declaration in a suit by a
Nebraska receiver for a Nebraska bank to
enforce the liability of resident stockholders
in such bank failed to allege that all the
stockholders had notice of or were parties
to the proceedings in the Nebraska court in
which the liability of the stockholders was
determined, such declaration was subject to
demurrer. Hazlett v. Woodhead [R. I.] 63 A.
952. Notice to the corporation in such case
was insufficient. Id.

70. Liability of bank stockholders in
Colorado. Miller v. Willett [N. J. Eq.1 6^
A. 178.

71. Miller v. Willett [N. J. Bq.] 62 A
178.

73. The courts of New Jersey, in a suit
by creditors of a corporation to enforce the
statutory liability of stockholders in a Colo-
rado corporation, will not follow the practice
of the Colorado courts in allowing the cred-
itors to m.aintain such a bill against the
stockholders, in the absence of other grounds
of equitable jurisdiction. Miller v. Willett
[N. J. Bq.] 62 A. 178. Where a bill bv cred-
itors against stockholders to enforce the
statutory liability of the latter claimed judg-
ment for the full amount of the liability
of each stockholder, though the aggregate
of such judgments would have greatly ex-
ceeded the total amount of the corporation's
indebtedness, the bill was bad for want
of equity. Id.

73. Childs V. Blethen, 40 Wash. 340, 82 P.
405.
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In the notes are collated cases relating to pleading.^'

(§ 16) G. Bights and remedies of creditors agamst directors and other of-

ficers.''''
—^Some of the acts and omissions which will render directors and other

officers liable to creditors are fraudulent acquisition or appropriation of the corpo-

ration's property/* assuming to act as officers of a corporation when no corporation

really exists/' voting for the payment of dividends out of capital stock/" declaring

dividends when the corporation is insolvent or which renders it insolvent/^ issue

74. Judgment in receivership proceedings
in "Whicli creditors intervened and implead-
ed stockliolders held a judgment in favor of

the creditors, though the receiver was au-
thorized to sue. Childs v. Blethen, iO Wash.
340, 82 P. 405. Such a suit is not by the re-

ceiver as such, but is really a, suit by the
creditors, and is thus distinguished from the
eases holding that a receiver cannot sue in

a foreign court. Id.

75. And after judgment In such suit has
been reported, may appoint a special receiv-

er to enforce the same. Covell v. Fowler,
144 P. 535.

76. The petition need not pray for the
recovery of a specific sum from each of the
defendant stockholders. It will be sufficient

if the averments show the sum for which
each defendant would be liable. Wheatley
V. Glover [Ga.] 54 S. E. 626. A stockhold-
er cannot complain if the amount of recov-

ery demanded is less than the plaintiff might
have recovered under the provisions of the
charter. Id. Where the charter provides
that the individual property of the stock-
holders shall be liable for -the debts of the
corporation, it Is not necessary to allege

what property the defendant stockholder
owns. Id. Where a receiver of a foreign

bank attempts to enforce the liability of a

resident stockholder upon a claim created

after the bank went into liquidation, the

bill should allege the nature of the debt, and
especially Is this true with regard to the
enforcement of the double liability of a
stockholder. Covell v. Fowler, 144 F. 535.

A demurrer to the complaint in an action

against a resident stockholder in a foreign-

corporation does not admit the statutory lia-

blllty of the defendant, though such liability

is alleged In the complaint. Knickerbocker
Trust Co. V. Iselin [N. T.] 77 N. B. 877.

77. See 5 C. Ix 833.

78. Where the directors of a corpora-

tion, in contemplation of the insolvency of

such corporation, divide the assets between
them, each of such directors is primarily

liable for the amounts received by him, and
secondarily liable for the amounts re-

ceived by the other directors, to the
extent chat may be necessary to pay
the debts of the corporation. Mills v.

Hendershot [N. J. Eq.] 62 A. 542. Where
a corporation has been dissolved, and
those upon whom the law devolves the duty,

of collecting its assets refuse to do so, the
creditors may sue in equity to recover assets
fraudulently converted by the directors.

Lewisohn v. Stoddard [Conn.] 63 A. 621. Al-
though it does not appear in such a suit that

any of the assets came into the hands of the
defendant directors as statutory trustees,

reference to the Missouri statute making the

directors of a dissolved corporation respon-

sible for such assets, and to the statute re-

lating to when dividends may be declared.

was not the statement of a new cause of ac-
tion. Id. A statute making directors liable
to creditors for money or property of the
corporation acquired by them in violation of
their duties, renders the directors liable only
in case of violation of official duties. Code
Civ. Proc. § 1781, subd. 2, and section 1782.
I/ilienthal v. Betz [N. Y.] 77 N. B. 1002.
This statute does not apply where a director,
by promising the creditors to pay their debts,
induced them not to bid against him at a
judicial sale. Id. But see ante this section,
subd. P, Personal Liability of Officers and
Agents. Under Code Civ. Proc. § 1781, subd.
2, and § 1782, a creditor of a corporation
may sue a director thereof to recover prop-
erty wrongfully acquired by the latter by
means of foreclosure proceedings and dis-
solution of the corporation. Lilienthal v. Betz,
108 App. Div. 222, 95 N. T. S. 849. The corpora-
tion having been dissolved, no previous ac-
tion against it is necessary as a condition
of the creditor's right to sue the director.
Id. The receiver, though discharged, is a
necessary party to the action. Id. A credit-
or whose claim accrues after a breach of
trust by the officers of a corporation has no
cause of action on account thereof. Quere,
whether creditor "whose claim accrued prior
to such breach would have a cause of ac-
tion. Heineman v. Marshall [Mo. App.] 52 S.

W. 1131.
Parties: A director who did not partici-

pate in the fraudulent conversion of the
capital by his fellow directors, but who has
presumably been enriched by such fraud, is

a proper party to an action in equity to re-
cover the capital so converted. And so also
the administrator of the nonp-articipating di-
rector. Lewisohn v. Stoddard [Conn.] 63 A.
621.

An attnclimcnt will not lie against officers
of a corporation for misappropriation of cor-
porate assets where there is no finding of
fraud. First Nat. Bank v. McKinley Coal
Co., 213 Pa. 413, 62 A. 1067. A decree in a
suit against officers of a corporation for mis-
appropriation of corporate assets, which
specify the amount of the complainant's
judgment, is too indefinite to support a.n at-
tachment against the defendants. Id.

79. Under Kurd's. Rev. St. 1903, o. 32, §

18, making persons assuming to act as of-
ficers or agents of a corporation liable for
the debts of the corporation w^here the pro-
visions of the act have not been complied
with, mere failure to give notice of the first

meeting, as required by § 3, will not render
the directors personally liable. Butler Paper
Co. V. Cleveland, 220 111. 128, 77 N. E. 99.

SO. P. L. 1896, p. 286, § 30. Siegman v.

Kissel [N. J. Eq.] 62 A. 941. As to right of
stockholder to sue, see ante § 14 D, Stock-
holders Suing for Corporation.

81. Under Rev. Laws, u. 110, § 58, making
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of stock in exchange for property at a fictitious valuation/^ and failure to file state-

ments of the corporation's affairs.^'

CORPSES AND BURIAL."

A complaint alleging the unauthorized mutilation of a corpse of plaintiff's wife

by the defendants, to the great pain and anguish of the plaintiff, sets up a good

cause of action*^ to which an alleged prior operation during life is no defense.^'

the oilicers of a corporation liable to credit-
ors for making or consenting to a dividend if

. the corporation is, or is thereby rendered,
insolvent, to the amount thereof, officers are
not liable for making a dividend while their
corporation is solvent, though the making
thereof indirectly operates, in connection
with other causes, to render the corporation
insolvent sometime thereafter. Ellis v.

French-Canadian Co-op. Ass'n, 189 Mass. 566,
76 N. E. 207. Rev. Laws, c. 110, § 58, ex-
pressly provides that officers of corporations
shall not be liable for its debts except as
provided in such section and those imme-
diately following it, and hence such officers

are not rendered liable to creditors by viola-
tion, w^ithout fraud, of Kev. Laws, c. 110, §

69, forbidding distribution of earnings until
a certain sinking fund has been establish-
ed. Id. The distribution of the proceeds
of the sale of all of a corporation's property
Is'a dividend within Rev. Laws, c. 110, § 58,

cl. 1, rendering the president and officers of

a corporation liable for making a dividend
which renders the corporation insolvent.
Pennsylvania Iron Works Co. v. Mackenzie,
190 Mass. 61, 76 N. E. 228. In such case the
fact that the purchaser owns all the capi-
tal stock of the corporation and retains in

his hands enough of the property to pay all

the corporate debts will not relieve the di-

rectors. Id. The duty of the directors un-
der this statute cannot be delegated, and
wJiere they distribute the proceeds of the
sale of all the corporation's property, they
cannot escape their liability on the ground
that the president, in making the sale, dis-

regarded a proviso in the resolution author-
izing the sale that enough property should be
reserved to meet the liabilities of the cor-
poration. Id. Where, in an action under
this statute, it appeared that the admitted
debts of the corporation exceeded its assets
after the payment of the dividend, the ques-
tion as to whether other debts had been pWd
was immaterial. Id. In such an action the
fact that the stockholders had authorized
the property to be sold at a certain price did
not constitute a defense, since this did not
authorize the directors to distribute the pro-
ceeds of the sale. Id.

82. In Massachusetts the officers of a
foreign corporation, who participated in a
conveyance of property to the corporation in

exchange for stock, upon an unfair valuation
of such property, are personally liable for the
debts and contracts of the corporation. See
Rev. Laws, c. 126, § 18. Anthony & Scovill

Co. V. Metropolitan Art Co., 190 Mass. 35, 76

N. E. 289. Under this statute it is not neces-
sary to prove fraud on the part of the of-

ficers, or even actual knowledge of the unfair
valuation. Id.

S3. A married woman who is a stock-
holder In a corporation and the president

thereof may be held liable, by a creditor for
failure to ille the annual statement of the
coi'poration's affairs as required by Kirby's
Dig. § 848. See § 6214, as to separate estates
of married women. Arkansas Stables v.

Samstag [Ark.] 94 S. W. 699. In an action
under Kirby's Dig. § S49, against a married'
woman who is the president of a corpora-
tion and "Who has become liable to the plain-
tiff as a creditor of the corporation by reason
of failure to file the annual statement requir-
ed by § 84S, the husband of the defendant
need not be joined as a codefendant. See
Kirby's Dig. § 5214j relating to the separate
estates of married women. Id. Under Kir-
by's Dig. §§ 848, 849, requiring the presi-
dent and secretary of a corporation to file

an annual statement, and rendering them liable
for the debts of the corporation contracted dur-
ing the periodof their neglect to file suchstate-
ment, the president is not liable, where, dur-
ing his absence, the report is filed by the
vice-president and secretary. Myar v. Poe
[Ark.] 95 S. W. 1005. L?,ws 1892, p. 1832, c.

688, requiring the directors of a corporation
to make an annual report as to its stock,
debts, and assets, during the month of Janu-
ary in each year and as of the first day of
each month, 'must be construed strictly
against the party asserting liability against
the directors for failure to make the report
(Winthrop Press v. Perkins, 47 Misc. 460, 95
N. T. S. 931), but where the report is not in
the words of the statute, the sense and sub-
stance thereof must appear (Id.). Where
the report does not show that it is made as
of the first day of January, the directors will
be liable as for a failure to comply with the
statute. Id. Under Laws 1892, p. 1832, o.

CS8, § 30, three things must concur in order
to render a director liable for the debts of
the corporatiJn: Directorship, failure to
make and file the required report, and a debt
against the corporation- existing during such
directorship and at the time of the failure.
Hill V. Weidinger, 110 App. Div. 683, 97 N. T.
S. 473. The debt must be one existing in
fact, and a director caranot be held liable for
unliquidated damages arising out of breach
of contract. Id. Where the complaint al-
leged a breach of contract, it was error' to al-
low a recovery upon the theory and proof of
a rescission of the contract. Id. The trus-
tees of a manufacturing corporation were
not liable for failure to file the report re-
quired by Laws 1892, p. 1832, c. 688, § 30,
where the corporation had been sold out
under execution, and had entirely ceased to
do business or be conducted as a corporation,
and there was no intention on the part of
ths corporation or its stockholders to resume
the business. Costello v. Outterson, 98 N. T.
S. 880.

84. See 5 C. L. 841. See, also. Cemeteries,
7 C. L. 605.
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Physicians making an -unauthorized' autopsy on a corpse are liable in 'damages un-

less it was made in good faith for the purpo'se of discovering the cause of death and

obtaining a permit for burial and without ijnnecessary mutilation."' So also, is the

undertaJcer who has the body in charge at the request of persons entitled to its

custody and who voluntarily consents to such unauthorized autopsy/^ and in such

a case the measure of damages is such a sum as will fairly compensate the person

entitled to the corpse for sul3:ering caused by such mutilation.*" The parents of an

infant child are not entitled under the law to recover damages for mental pain and
anguish occasioned by the mutilation of the dead body of such infant. °° An injury

to a buried coffin and corpse is a trespass quare clausum fregit"^ which can be main-

85. Jackson v. Savage, 109 App. Div. 556,

96 N. Y. S. 366.
NOTE. Nature of rlglits in a dead body:

The riuestion of the right in a dead body
has recently been considered by the supreme
court of Georgia. A widow was allowed sub-
stantial damages for the mutilation of the
dead body of her husband, caused by the
negligence of the defendant carrier on the
theory, of an infringement of a quasi prop-
erty right. Louisville & N. R. Co. v. Wilson,
123 Ga. 62, 51 S. B. 24. The discussion of the
nature of this right is of comparatively re-

cent origin. In England such questions were
formerly under the exclusive jurisdiction of

the Ecclesiastical Courts. This accounts for

the lack of ancient authority. Early dicta

deny any property right in a corpse at com-
mon law. Haynes's Case, 12 Coke, 113. And
this is now the law in England. Regina v.

Sharpe, Dea & Bell. C. C. 160; Williams v.

Williams, 20 Ch. Div. 659. The American
courts also have refused to recognize a pure-
ly proprietary right. Griffith v. C. C. & A.

B. Co., 28 S. C 25. Thus a mian may not dis-

pose of his own body by will (Bnos v. Sny-
der, 131 Cal. 68, 82 Am. St. Rep. 330, 53 L. R.

A. 22), nor bring replevin for another's body
(Keyes v. Konkel, 119 Mich. 550, 75 Am. St.

Rep. 423). Yet our courts, withi a single

exception, have everywhere recognized the

existence of some right in the wife or near-
est relative to an undisturbed possession of

the body until burial. Various theories for

this right have been advanced. The indefin-

ite and unsatisfactory term of a. quasi prop-
erty right is suggested. Pierce v. Ceme-
tery, 10 R. I. 227, 14 Am. Rep. 667. Another
court, disregarding the nature of the right,

has given damages as for mental suffering

alone. Hale v. Bonner, 82 Tex. 33, 27 Am.
St. Rep. 850. 14 L. R. A. 336. A more satis-

f=!ctory theory is found in a decision of tlie

New York court; since burial is a duty re-

quired by the law, it will be protected by the
|

law. -Foley v. Phelps, 1 App. Div. 551. The ;

idea of any property right is rejected. This
recognition of a purely personal right is not
anomalous. It would belong to that class

of riglits such as a married "woman's right to

her husband's consortium, or the right to

one's fair name and reputation, the infringe-

ment of which is an injury neither to prop-
erty nor to the physical person. The prin-

cipal injury consists in outraged feelings,

and to the Texas, court, this alone is suffi-

cient ground for awarding damages. But
according to the weight of authority, dam-
ages for mental suffering alone are not re-

coverable. Sutherland, Damages, 3rd Ed. §

977. The New York case proceeds on the

theory that a legal right has been infringed
for which the plaintiff is entitled to nominal
damages at least. He may then set up his
injured feelings as a ground for further dam-
ages. Larson v. Chase, 47 Minn. 307^ 28 Am.
St. Rep. 370, 14 L. R. A. 85. Compensatory
damages will be awarded where it can be
shown that the mental suffering was the di-
rect and proximate result of the legal wrong.
Koerber v. Patek, 123 Wis. 453, 102 N. W. 40.
While money cannot be adequate compensa-
tion for the mutilation of a dead body, an
award of monetary damages is the only rem-
edy under the circumstances that the law
can give. And by analogy to that class of
torts suggested above, there is ample author-
ity for awarding substantial damages.—From
5 Columbia L. R. 543.
The question as to whether a husband or

wife has a right of action for the' mutilation
of the remains of tlie deceased has been much
discussed. It resolves itself into a question
of property in a' dead body. There was at
common law no such right of property.
Lord Coke is reported as saying: "Cadaver
nuUius ni bonis." Blackstone says: "Though
the heir has a property in- the monument and
escutcheons of his ancestor, he has none in
his dead body or ashes." 2 Bl. Com. 249.
Wharton says: "Corpus humanum non re-
eepit estimationem." In support of this
view, Griffith v. Charlotte, etc., R. Co., 23 S.
C. 25, 55 Am. Rep. 1, held that an administra-^
tor of a deceased person had no right of ac-
tion for the mutilation of the body of his in-
testate. However, today the great weight of
authority is to the effect that there is such
property, quasi property, or interest in the
dead, body of a human being as to sustain a
civil action for its willful mutilation. Lar-
son V. Chase, 47 Minn. 317, held that a widow
has a right of action for the unlawful mutila-
tion of the remains of her dead husband.
This ruling seems to be more in consonance
with our enlightened and humane views.

—

From 15 Yale L. J. 375.

SO. Proof that condition of corpse on its
receipt by the plaintiff may be shown to be
due to an operation performed under author-
ity during life, without averring such in the
answer, as it goes to the destruction of plain-
tiff's case. Jackson v. Savage, 109 App Div
556, 96 N. Y. S. 366.

S7, 88, 89. Meyers v. Clarke [Ky.l 90 S.
W. 1049.

90. Long V. Chicago, etc.. R. Co. [Okl.] 86
P. 289, extensively discussing the rules for
the allowance of damages for mental suffer-
ing. See, also, in this connection Special
Article, 6 C. L. 629.
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tained only by the owner of the lot,*"^ and an action for which will be defeated by

proof that plaintiffs hired defendant through their undertaker to prepare the grave

for the reception of another corpse, pursu-ant to which the injury occurred."^

Although a man cannot by will dispose of his dead body, for there is no prop-

erty in it, and it does not" form a part of his estate,"* there is no universal rule as

to the burial of the dead applicable alike to all cases, but each must be considered

in equity on its own merits, ha\ing due regard to the interests of the public, the

wishes of the decedent, and the rights and feelings of those entitled to be heard by

reason of relationship or association."^ The paramount right of burial of a dead

body is in the surviving spouse, and if the parties were living in the normal rela-

tions of marriage, it will require a very strong case to justify a court in interfering

with the wish of the survivor.'"' Still, the expressed wishes of the decedent should

be considered by the court, together with all the other circumstances of the case,

but such wishes are not absolutely controlling upon the court."' Where a deceased

wife was buried as directed in her will by her husband's consent and remained so

interred for over a year, her grave was located at the point of burial, although after

the filing of a petition by the executor to permit a sale of land to procure fimds with

which to erect a monument over the grave of the testatrix, the husband had the body

exhumed and cremated and did not return the ashes to the former burial place."*

Under a statute authorizing a general council to establish quarantine iaws and

regulations to prevent the spread of contagious diseases, to regulate hospitals and in-

firmaries, etc., and so secure the general health of the city, it had power to pass

an ordinance to the effect that no person dying in the city should be interred in the

city cemetery without a burial permit from the board of health."" It is not an un-

reasonable Tegulation for the issuance of burial permits to require the certificate of

the attending physician as to the cause of the patient's death.'

A testatrix may in her will set aside a sum of money out of her own estate with

which to erect a monument over her grave,^ since without such testamentary di-

rection the courts will allow a reasonable sum to be paid out of the funds of an es-

tate for such a purpose as part of the funeral -expenses,^ but a provision in a will

91. Injury thereto in digg-ing open the
former grave to receive a second coffin.

Peeley v. Andrews [Mass.] 77 N. E. 766.

92. Held proof failed to show ownership
of lot. Peeley v. Andrews [Mass.] 77 N. B.

766.
93. Feeley v. Andrews [Mass.] 77 N. E. 766.

94. 95. »«. Herold v. Herold, 3 Ohio 'N. P.

(N. S.) '405.

97. Herold v. Herold, 3 Ohio N. P. (N. S.)

405. Where the evidence shows that husband
and wife were upon good terms at the time
of the death of the husband, and that the

wife was discharging- her full duty to him.

her right to dictate the place of burial will

be sustained by the court, even against the

expressed wishes of the husband, especially

where a child of the parties resides, with

her surviving mother, at a place distant from
that where the husband desired to be buried,

and where there is not sufficient room upon
the lot in the cemetery designated by the

husband as his burial place to thereafter hold

the bodies of the said widow and said child.

Id.

98. Action by executor to procure right

to sell real estate to erect a monument over
testatrix's grave according to her testa-
mentary directions. In re Koppikus' Estate
[Cal. App.] 81 P. 732.
Note: There is considerable conflict in the

United States over the validity of an attempt
to dispose of one's body by will. The weight
of authority seems to be that such disposal
is valid, even against the wishes of the sur-
viving relatives. Weld v. Walker, 130 Mass.
422, 39 Am. Rep. 465; In re Widening Beek-
man St., 4 Brad. [N. T.] 503; Scott v. Riley.
16 Phila. [Pa;] 156. California, however, aft-
er considerable vacillation, holds in its lat-
est decision (Bnos v. Snyder, 131 Cal. 68. 63
P. 170, 82 Am. St. Rep. 330, 53 L. R. A. 221)
that there is no property in a dead body a.nd
consequently an attempt to dispose of it by
will Is void, following the English rule as
laid down in Williams v. Williams, L. R. 20
Ch. D. 659. For a recent criticism of these
two cases, see Pettigrew v. Pettigrew 207
Pa. 313, 99 Am. St. Rep. 795, 64 L. R. A.' 179;
also 17 Green Bag, p-. 345, where the cases
are collected and discussed. The rrinoipal
case is important as an excellent illustration
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setting aside a snm of money to be expended in caring for the grave of' the testatrix

for "twenty" is too iadefinite to be enforceable.* One burying the corpse of a

stranger without consulting the board of supervisors and without authority from

any member thereof, although within reach, cannot assert a legal claim for services.'

CoBFus Delicti; Corrob.obative Evidence, see latest topical index.

COSTS.

i 1. Scope, Natiu«, and Definition (956).
§ 2. Power to Award Costs (956)

.

§ 3. Prepayment or Security, and Suits In
Forma Pauperis (956).

§ 4. Parties Entitled to or liiable for Costs
In General (95S).

§ 5. Right Dependent on Bvent of Action
or Proceeding (95S).

A. Prevailing Party in General (958).
B. Waiver of Right and Effect of Ten-

der or Offer of Judgment (960).
§ 6. Right Dependent on Minlmnm

Amount of Demand or Recovery (961).
§ 7. Right Affected by Nature of Action

or Proceeding, or Character of Tribunal
(961).

A. In General (961).

B. In Equity and Equitable Code Actions
(961).

C. In Inferior Courts (963).

D. In Interlocutory or Special Proceed-
ings or Proceedings Other Than Ac-
tions (964).

'hi. On Appeal or Error (965).

§ 8. Amount and Items (967). After Trial
(967). Interlocutory Proceedings (969). Ex-
tra Allowances (970). On Appeal or Error
(970).

§ 9. Procedure to Tax Costs; Correction
and Review (973).

S 10. Elnforcement and Payment (975).

§ 1. Scop&j nature, and definition.*—As here used the term costs includes

not only costs proper but also disbursements and allowances made to litigants as

ipart of or incident to the Judgment by way of compensation to the successful party

and against the other. Costs in criminal cases are treated elsewhere.^

§ 2. Power to award costs.^—The right to costs and disbursements is purely

statutory," and no presumptions can be allowed in favor of a party claiming them.^"

Statutes allowing them should not, however, be so strictly construed as to deny

compensation evidently intended.^^ Eules of court, inconsistent with the statute

are void.^^

§ 3. Prepayment or security, and suits in forma pauperis."—-In civil cases the

grounds for exacting security, though not wholly derived from statute, are now gen-

erally so enumerated. - Nonxesidence is one of the most common grounds.^* The

of the ingenious, if disreputable, devices to
which heirs will sometimes resort to prevent
the carrying out of the terms of a will which
affect their pecuniary interests.—From 4

Mich. X,. R. 172.

99, 1. Meyers v. Duddenhauser [Ky.] 93 S.

W. 43.

2, 3, 4. In re Koppikus' Estate [Cal. App.]
81 P. 732.

5. Three strangers killed in a railroad
wreck were buried by the sheriff at the soli-

citation of the railroad company which paid
him and to whose use the sheriff now sues.
Marshall County V. Rivers [Miss.] 40 So
1007.

6. See 5 C. L. 842.
7. See Indictment and Prosecution, 5 C.

L. 1790.
8. See 5 C. L. 843.
9. Williams v. Hughes, 139 N. C. 17, 51 S.

E. 790. Costs are allowed strictly in pursu-
ance of the statutes, and no costs at all can
be allowed unless there is statutory author-
ity therefor. Clark v. Bltinge, 39 Wash. 696,
83 P. 901. Costs, as costs, are allowable only
by statute. State v. Mstrlct Ct. [Mont.] 85
P. 367. No item of disbursements may be
-pcovered which does not come within the
statute. Montana Ore Purchasing Co. v. Bos-
ton & M. Consol. C. & S. Min. Co. [Mont.]
84 P. 706. Disbursements on appeals to the

supreme court between adverse parties in ac-
tions at law. Hess v. Great Northern R. Co.
[Minn.] 108 N. W. 803.

10. Clark V. Eltinge, 39 Wash. 696. 83 P.
901.

11. Kivel V. Murray Cone Shoe Co. [N. H 1
63 A. 673.
12. Rule of county court providing for dis.

missal of appeal from justice for nonpayment
of docket fee of $4 held void, there being no
statute authorizing clerk to charge such a
fee. Dille v. Rice, 120 111. App. 353.

13. See 5 C. L,. 843.
14. By statute in New Jersey a defendant

in an action brought in the circuit court may
demand security for costs from a nonresident
plaintiff, but this statute does not apply to
actions brought in the district court. Kien-
zle V. Gardner [N. J. Law] 63 A. 10. A court
of original jurisdiction possesses the discre-
tionary power to require a nonresident plain-
tiff to give security for costs already accru-
ed or entered on a judgment appealed from,
as well as those which shall thereafter ac-
crue. Bender v. Paulus, 109 App. Div 148
95 N. T. S. 670. Additional security provid-
ed for by Code Civ. Proc. § 3276 is not limit-
ed to cases in which judgment has not yet
been entered by reason of the fact that the
only penalty prescribed for failu'-e to obeyan order to give security is a dismissal of
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failure to give the required security before the issue of summons is not ordinarily

jurisdictional, the remedy being by motion to set aside the process.^^ A finding of

nonresidence on a motion to require secuiity for costs in a pending action is not

res judicata in another action between the same parties, since the proceeding is

a collateral one, not reaching the merits of the case.^° On a motion by defendant

to require plaintiff to give security on the ground that he has been adjudged a

bankrupt after issue joined, he is not obliged to show afSrmatively diligence in dis-

covering such bankruptcy.^^ As a general rule security may be waived and is

waived by pleading to the merits when no security is filed.^* Defects in tlie security

given by the relator in quo warranto proceedings are immaterial, where it is in the

form of the required seciirity and is filed before the action is cormnenced, and addi-

tional security, concededly sufficient, is subsequently filed.^° The court may, in its

discretion, extend the time for filing the defense bond required by the North Carolina

statute in actions of ejectment.^" An order extending the time, being discretionary,

is not appealable.^^

In forma pauperis.^^—The allowance of an application to sue in forma pauperis

is generally discretionary.''^ In the Federal cooirts the right is limited to courts of

original jurisdiction.^* Leave to renew a motion to vacate an order permitting

'plaintiii to sue in forma pauperis ordinarily authorizes its renewal only during the

pendency of the action.^' The right to appeal in forma pauperis depends wholly

on statute.^^ The right extends to a trustee in bankruptcy on a proper showing

the complaint under § 3277. Id. Order re-

quiring- additional security to be given by-

nonresident plaintiff on appeal from judg-
ment dismissing complaint, and staying pro-
ceedings until order -was complied -with, held
not an abuse of discretion. Id. A nonresi-
dent plaintiff may be required to give se-

curity for costs in a proceeding in error,

and in default thereof, his petition may be
dismissed. Ster-\verf v. Smith [Ohio] 75 N.

E. 944. The county court has inherent pow-
er to require tliat security be given for

costs. United States v. U. S. Fidelity &
Guaranty Co. [Vt.] 63 A. 581. Under rule

35 of circuit court for the Southern District of

Ne-w- York, a nonresident plaintiff, although
joined -witli a resident, is required to give
security for costs. Electric -Vehicle Co. v.

Gallagher, 145 F. 394.

15. Where- a motion to require a nonresi-

dent plaintiff in an action before a justice

of the peace to give security for costs -was

denied, and thereafter the case -was tried on
the merits and appealed to the circuit court,

the proper procedure to raise the question

as to the giving of security -was by
motion for such security in the circuit

court. Lacomb v. Godkin [Mich."] 12 Det.

Leg. N. 971, 106 N. W. 702. Under § 4773,

Wilson's Rev. & Ann. St. Okl. 1903, -which

provides that plaintiff must give security for

costs before the clerk shall issue a sum-
mon,?, if the clerk issues a summon -without

such security being given, the proper rem-
edy. is by motion to quash the summons, and
the court nlay in its discretion permit a bond
to be filed after the issuance of summons.
Fowler v. Fowler [Okl.] 82 P. 923.

16. Brown V. Beckwith, 58 W. Va. 140, 51

S E 977
17! Donnelly v. Third Ave. R. Co., 98 N. Y.

S 387
18. Sclutti V. Union Pac. Coal Co. [Utah]

85 P. 1011. By pleading to the merits ana
going to trial thereon in action before jus-
tice of the peace. Lacomb v. Godkin [Mich.]
12 Det. Leg. N. 971, 106 N. W. 702.

19. Additional security properly allowed
to be filed. Code 1896, § 3331. Lee v. State
[Ala.] 39 So. 720.

20. Bevisal 1905, § 512, applies to filing
bond required by § 453. Dunn v. Marks [N.
C] 53 S. E. 845.

21. Dunn V. Marks [N. C] 5-3 S. E. 845.
S3. See 5 C. L. 844.
23. Osiel V. Osiel [N. J. Eq.] 63 A. 549.
24. In re Bradford's Petition [C. C. A.]

139 F. 518.
25. Motion to vacate order permitting

plaintiff to sue in forma pauperis was denied
with permission to renew it on proof that he
had no meritorious cause of action, or was
financially able to prosecute action. No ad-
vantage was taken of this permission until
after plaintiff, by failure to comply with the
terms of an order opening a subsequent de-
fault on his part, had placed defendants in a
position to enter judgment. Held that it was
then too late to renew the motion, since the
action was, to all intents and purposes, end-
ed, Cohen v. Meryesh, 48 Misc. 628, 96 N. Y.
S. 264.

2e. Under Rev. St. 1895, art. 1401, provid-
ing that one unable to pay costs of appeal
or give security therefor may yet appeal up-
on making strict proof of his inability to pay
tlie costs or any part of them, he is not re-
quired to show his inability to give security.
Murray v. Robuok [Tex. Civ. App.] 13 Tex,
Ct. Rep. 915, 89 S. W. 781. Proof of inability
to pay costs held sufficient. Id. Homestead,
which is exempt under constitution and stat-
utes, is not to be considered in determining
ability to pay or give security for costs.

Kruegel v., Johnson [Tex. Civ. App.] 15 Tex.
Ct. Rep. 552, 93 S. W. 483. Evidence held
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of his inability, in his representative capacity, to pay the costs.^^ An order denying

the right to so appeal to one who has made the statutory proof of inability to pay

costs is ap^iealable.^^

§ 4. Parties entitled to or liable for costs in general.^"—Costs are not ordinari-

ly assessed personally against one suing or sued in a representative capacity unless

he has been in some respect delinquent.^* As a general rule, the state is liable for costs

only when the statute so provides.^^ They will be allowed in a suit between states

in the Federal courts.^^ In order to entitle the corporation counsel of a city of the

second class to receive to his own use, under the New York statute, costs and allow-

ances collected from the adverse party in actions and proceedings in which the city

is successful, he must establish not only that the city was successful but that the

costs have actually been collected from the adverse party.'^ The right to costs on
dismissal of an action is frequently fixed by agreement of the parties.'*

§ 5. Right dependent on event of action or proceeding. A. Prevailing parti/

in general.^''—Except as affected by the qualified interest of a party,'" or rules ap-

plicable to particular courts or proceedings,'' the prevailing party is ordinarily en-

titled of right to recover costs'* on the whole case." The right is not ordinarily

insufficient to support judgment tbat plaintiff
in error was able to pay or give security.
Id.

27. On filing an affidavit which discloses
his inability, as the representative of the
bankrupt estate, to pay the costs. Civ.

Code, 1895, § 5553, is applicable. Affidavit
held sufficient. Hawes v. Bank of Elberton,
124 Ga. 567, 52 S. E. 922.

28. Denial by county judge of right to ap-
peal to one making strict proof by affidavit

of his inability to pay costs, held reviewable
by appellate court. Murray v. Hobuck [Tex.
Civ. App.] 13 Tex. Ct. Rep. 915, 89 S. W. 781.

29. See 5 C. L. 845.

SO. Held an abuse of discretion for surro-
gate to allow costs of proceedings for settle-

ment of accounts to an administratrix found
guilty of long continued misconduct. In re

Gall, 107 App. Div. 310, 95 N. T. S. 124. Fail-
ure to impose all the costs of a proceeding
to compel an accounting by an administrator
on the accountant held not error, -where it

could not be successfully asserted that they
were incurred solely by reason of his derelic-

tion. Shadle's Estate, 30 Pa. Super. Ct. 160.

Where auditor is appointed in pursuance of a
contest raised by a guardian against an ad-
ministrator's account, the fact that the
guardian in good faith refused the account-
ant's offer to compromise does not alone
warrant the court in putting the costs
on him, though minors got less under the
auditor's report than they would have under
the compromise. Id, In the absence of
an order making the executor or adminis-
trator personally liable for the same, the
costs and disbursements of a suit for the set-
tlement of the estate of a decedent are pay-
able out of the funds of the estate. Code
Civ. Proo. 1902, § 330. Lockwood v. Lock-
wood [S. C] 52 S. E. 735.

31. By statute in Minnesota, where the
state brings an action and compels defend-
ant to litigate a controversy with it, costs
are taxable against the state, but this rule
does not apply where the state is not the
moving party and is .only incidentally and
nominally a party to the litigation. Na-

tional Bond & Security Co. v. King [Minn.]
104 N. W. 816.

32. Costs held properly allowed to defend-
ants on dismissal, by U. S. supreme court, of
bill by one state against another and a sani-
tary district to restrain discharge of sew-
age into a river. State of Missouri v. Illinois
202 U. S. 598, 50 Lia.w. Ed. -—

.

33. Laws 1898, p. 435, c. 182, § 418. Suth-
erland v. Rochester, 98 N. T. S. 970. Mere
fact that city 6id in the property against
which it had enforced lien for taxes by ac-
tion held not to entitle counsel to costs,
where it did not appear that property was
worth claim for taxes. Id. Counsel has no
lien on judgment in favor of city for taxes
for such costs. Id.

34. Agreement discontinuing action for at-
torney's fees, providing that plaintiff was to
be paid, out of the proceeds of certain prop-
erty, "all costs, allowances, and compensa-
•tion," which might be awarded him either in
a certain partition suit or in any action by
him to determine the amount thereof, held
not to entitle him to taxable costs and extra
allowance in. partition suit in addition to
compensation. Valentine v. Stevens, 109 App
Div. 284, 96 N. T. S. 299.

35. See 5 C. L. 846.
36. See § 4, ante.
37. See § 7 post.
38. Costs follow the judgment and are to

be taxed against the defeated party. Wil-
liams v. Hughes, 139 N. C. 17, 51 S. E. 790.
Party entitled to judgment for some amount
is also entitled to judgment for costs. Ky
St. 1903, § 889. Harrodsburg Water Co. v
Harrodsburg- [Ky.] 89 S. W. 729. Under
Code 1896, §1325, providing that successful
party tn all civil actions is entitled to costs,
defendant procuring dismissal for want of
jurisdiction is entitled to costs. Pritchard v
Fowler [Ala.] 40 So. 955. Where case of
forcible entry and detainer in Inferior civil
court was removed to circuit court by defend-
ants by certiorari, under Code 1896, S 2147
and there dismissed for want of jurisdiction
because lower court was unconstitutional,
and circuit court had no original jurisdiction
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confined to the costs of a single trial, but includes all the costs of tKe action,** ex-

cept that the party ultimately successful is not entitled to a trial fee or his disburse-

ments for a previous mistrial 'for which he was himself to blame.*^ AVliere a new
trial is granted upon appeal with costs to abide the event, the event contemplated is

one which determines that the successful party is by law entitled to costs,*^ and
the party ultimately successful is entitled to the costs of the appeal.*^ In the ab-

sence of a statute to the contrary,** he is ordinarily deemed the prevailing party who
recovers generally, though his recovery be but partial.*^ As a general rule, where

of the subject-matter. Id. Defendants held
entitled to costs as a matter of right on final
judgment in their favor in an action for ma-
licious prosecution, though represented at the
trial by the corporation counsel of the city,

who received no compensation except his
salary for his services in the matter. Code
Civ. Proc. § 3229. Stearns v. Titus, 99 N. Y.
S. 667. In a suit by the trustee of a hus-
band to enforce a claim against the sep-
arata estate of the bankrupt's wife for the
amount of community funds expended in im-
proving the wife's separate property, where
she unsuccessfully contests the suit, the
costs are taxable against her interest in

improvements. Collins v. Bryan [Tex. Civ.

App.] 13 Tex. Ct. Rep. 237, 88 S. W. 432. Un-
der a statute providing that the prevailing
party shall recover costs, he is entitled to all

costs which he has made, which, by a fiction

of law, are treated as paid. In action on cost

bond. Downs v. Growney [Mo. App.] 90 S.

W. 119. In action on bond for costs, peti-

tion reciting action in which bond was giv-
en and the giving of the bond, and alleging
that trial resulted in judgment for plain-

tiff, which judgment for damages and costs

is final and still in force, and that no part
of the same has been paid, held sufficient.

Id.

39. Is entitled to a judgment for costs on
the whole case and not merely on one count
of the petition. Under Rev.-St. 1899, § 1547.

Sheridan v. Forsee, 114 iVIo. App. 588, 90 S.

W. 120. Jury found for plaintiff separate-
ly on each count and judgment was render-

ed on each count separately, there being no
formal general judgment for sum of all the
findings. A judgment for costs was only in-

corporated in the fifth count, and on appeal
it was determined that plaintiff was not en-
titled to recover under that count. Held that
the recitation in the judgment for costs was
intended to and did include all the costs of

the case, and judgment of reversal only af-

fected the damages assessed on the fifth

count and not the costs. Id.

40. Rev. St. 1898, § 2918, provides that
costs shall be allowed of course to the plain-

tiff in the action upon a recovery by him.
Held that the statute does not confine the
costs of an action to a single trial, but cov-
ers the costs of the action and includes the

costs of former trials where they were not

paid as a condition on the. granting of new
trials. Hughes v. Chicago, etc., R. Co., 126

Wis. 525, 106 N. W. 526. Where a judgment
for defendant is reversed on appeal and a
new trial granted on which defendant is

ag;ain successful, plaintiff is properly taxed
with all the costs of the defendant in the ac-

tion, except the costs of the appeal. Code

§§ 525-527, 540, construed. Williams V.

Hughes, 139 N. C. 17, 51 S. E. 790.
41. Where plaintiff's motion to place case

on short cause calend^ar was granted over
defendant's objection, but case was sent back
to tlie general calendar by the Justice after
tlie trial had commenced, where it was ulti-
mately reached in its regular order and
plaintiff recovered, held that he was not en-
titled to tax trial fee and jury fee for un-
finished trial. Browning v. Brokaw, 99 N. Y.
S. 699. .

42. People v. Greene, 99 N. Y. S. 679.
Where, on appeal from order of supreme
court dismissing writ of certiorari, obtain-
ed to review action of police commissioner
in removing police officer, such order of dis-
missal was reversed as well as tlie deter-
mination of the commissioner, and a new
trial was granted relator "with costs to
abide the event," the event referred to hel<-\

to be the final event of the writ of certiorari
evidenced by some order of the court, since
commissioner has no power to award costs.
Id.

43. Where on appeal by defendant a judg-
ment for plaintiff is reversed and a new trial
ordered with costs to abide the event, and
plaintiff is successful on the second trial, he
is entitled to tax the costs of the appeal
against defendant. Davis v. Reflex Camera
Co., 100 N. Y. S. 172.

44. Under Rev. St. 1895, § 5270, provid-
ing that, in suits in trespass to try title,

where defendant claims the whole premises
and plaintiff sliows himself entitled to recov-
er a part, plaintiff shall recover such part and
costs, held that, where defendnnts hv plea
of not guilty admitted tlieir claim of title

to or possession of the entire tract sued for,

a,nd empliasized sucli claim by plea of limita-
tions wherein they set up possession, and
plaintiffs recovered a part of the tract, it was
error to adjudge all the costs against plain-
tiffs on the ground that the only dispute was
as to the part recovered by defendants. Brown
V. Humphrey [Tex. Civ. App.] 15 Tex. Ct.
Rep. 742, 95 S. W. 23. Fact that defendants
abandoned upon the trial their claim to all

except the land recovered by them, and made
no attempt to defeat plaintiffs' claim to it,

did not justify judgment against plaintiffs
for all the costs under Rev. St. 1895, § 1438,
aiithorizing court for good cause shown to
adjudge costs to other than tlie successful
party, even if latter section was applicable.
Id.

45. In action of ejectment, where plain-
tiff recovered judgment for most of the land
sued for, held that it was proper to render
judgment for all the costs against defend-

ant, though h6 filed a disclaimer as to a small
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there are several Tmsuecessful defendants, the whole of the costs should be taxed

against each and all of them,*" though where the rights claimed are distinct and

separable, each will be taxed only with the costs peculiar to the litigation between

plaintiLf and himself.*^ Costs should not ordinarily be taxed against parties im-

properly joined,*® or against defendants who disclaim all interest in the subject-

matter of the action.''^ In Alabama, where an action is brought against two or

more persons, and recovery had only against one of them, the others are entitled to

judgment for their alfquot part of the costs.^" In a revocatory action coupled with

an attachment, the defendant in the revocatory action is liable in solido with the

principal defendant for the costs of the attachment, the suit being a unity and hav-

ing been made necessary by his acts.^'^ In some states the trial court may apportion

the costs in any case if good cause for not following the ordinary rule exists, pro-

vided the reason for so doing is stated in the record.''^ In Kansas a failure to

present claims against a city for allowance within a specified time prevents the re-

covery of costs in suits thereon.^'

(§5) B. Waiver of right and effect of tender or offer of judgment?S—In
many states a tender before suit .of the amount found due,^^ or such a tender fol-

lowed by a subsequent payment of the money into court, prevents the recovery of

costs by a successful party,^* and the payment into court of such an amount pend-

ing suit, the recovery of costs subsequently accruing.''^

portion of the land. Lawrence v. Alabama
State Land Co. [Ala.] 41 So. 612. Where de-
fendant was liable to plaintiff for a part of
the amount sued for, but made no tender
of or offer to confess judgment for such
a.mount, the costs were properly taxed to
defendant, though plaintiff did not recover
the full amoifnt sued for. Williams Shoe
Co. V. Gotzian & Co. [Iowa] 107 N. W. 807.

Promise of defendant to pay half of plain-
titf's claim against third person in full set-

tlement thereof. Id. In action to quiet title,

where plaintiff recovered two out of three
tracts of land to which defendant claimed
title, held error to charge him with any
part of the costs. Vanderbilt v. Johnson [N.

C] 54 S. B. 298.

46. Where there are several unsuccessful
defendants, the whole of the costs should
be taxed against each and all of them, in

the absence of s. rule for taxing against
each defendant those costs which he 'has in-
curred himself. Braun & Ferguson Co. v.

Paulson [Tex. Civ. App.] 15 Tex. Ct. Rep. 564,

95 S. W. 617.

47. In action against railroad companies
and their lessees to enjoin use of lands for
other tlian railroad purposes and to recover
rental value of land used for other purposes,
where decree was rendered for plaintilfs en-
joining sucli use and that they recover the
rental value from the lessees, held that the
railroads were liable for the costs of the
tiling of the decree, but not the costs of sub-
sequent litigation between plaintiff and the
lessees as to the rents. Gaffney v. Wood [S.

C] 54 S. E. 573. Where vendor of land sues
to recover it on ground of vendee's fraud and
joins a grantee of the vendee and recovers
tlie property claimed by such grantee, only
the costs incident to the litigation in regard
to the property claimed by the grantee
should be adjudged against him, excluding
costs peculiar to the -litigation b'etween plain-

tiff and his immediate vendee. Dashiell v.

Johnson [Tex.] 14 Tex. Ct. Rep. 989, 91 S.
W. 10S5.

4S. It is error to tax the interests of re-
maindermen, improperly Joined as parties to
a partition suit between life tenants, with
any part of the costs. Lawson v. Bonner
[Miss.] 40 So. 488.

49. Under provisions of Gen. St. 1902, §
4053, authorizing a suit to quiet title under
certain circumstances, costs cannot be ad-
judged against a defendant who by his an-
swer disclaims all estate or interest in or in-
cumbrance on the property. Foote v. Brown
[Conn.] 62 A. 667.

50. Code 1896, § 1331. Crew v. Heard
[A1a.] 40 So. 337. Statute can have' no ap-
plication where action abated as to two of
three defendants by the death of one of them
during its pendency, and there was no re-
vivor against him. Id. In any event, re-
maining defendant could not object to judg-
ment against him for all the costs, other
defendants being alone concerned and hav-
ing right to have Judgment corrected on ap-
pefil. Id.

51. Bank of Patterson v. Urban Co. [La.]
41 So. 244.

52. Under Rev. St. 1895, art. 1438. City
of Houston v. Stewart [Tex. Civ. App.] 13
Tex. Ct. Rep. 981, 90 S. W. 49.

53. Statute providing that all claims
against cities shall be presented for allow-
ance within a certain time, or no costs shall
be allowed in actions on such claims, con-
strued as not applying to claims against
a township. Morrill Tp. v. Fletchall [Kan.]
85 P. 753.

54. See 5 C. L. 847.

55. Where the owner of land sold for
delinquent taxes offered to pay to the holder
of the void tax title the taxes subsequently
paid by him, and the offer was refused and
the holder of the tax title sued to recover
the same, the owner was properly awarded
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§ 6. Eight dependent on minimum amount of demand or recovery.**—^la

some courts the right to costs depends on the amount demanded" or recovered.**

§ 7. BigM affected by nature of action or proceeding, or character of tribvu/d,

A. In general."^—Costs in admiralty are discretionary/'' and the same is tnie of

costs in a proceeding under the New York statute to determine the validity or in-

validity of a will.*'^

(§7) B. In equity and equitahle code actions.^*—In equity, except in sa

far as the rule has been changed by statute/^ the allowance, denial,"" or apportion-

hls costs. "Wheeler Co. v. Pates [Wash.] 86
P. 625.

56. Costs held properly taxed against suc-
cessful plaintiff where tender of amount
found against defendant was made, before
suit, and was rejected because insufficient
in amount, no objection being made to its

form, and there was no evidence that plain-
tiff at any time desired to accept it, and
during trial money was again tendered ajid

refused, after which it remained with cl-erk

until trial was concluded. Warth v. Loewen'-
stein, 121 111. App. 71. Where defendant
makes a tender and pays the money into
court, judgment should be rendered in favor
of defendant for costs if plaintiff, fails to

prove that he is entitled to more than the
amount of the tender. Liackner v. American
Clothing Co., 98 N. T. S. 376. A plaintiff

who recovers judgment for part of his de-
mand, the defense being the general issue,

and no tender as to the part of the de-

mand recovered being pleaded, though tender
was made before suit, is entitled to costs.

Warth V. Loewenstein, 219 111. 222, 76 N.

E. 379. Under express provisions of

Hurd's Rev. St. 1899, c. 135, § 4, a tender
after suit brought in avoidance of further
accruing coSts must Include the amount con-
ceded to be due and "costs of suit incurred

up to time of tender." Id. Where defend-
ant was sued by shipper for loss of goods
and pleaded a limitation of Its liability in

defense, but did not pay or tender the amount
due under its own construction of the con-

tract, and relying on another defense con-

tested the case and carried it through sev-

eral courts on the final decision sustaining

Its contention as to the limitation, it was
not entitled to costs. Missouri, etc., R. Co.

V. Patrick [C. C. A.] 144 F. 632.

57. Payment Into court of amount subse-
quently found due stops costs. Civ. Code
Prac. § 640. Harrodsburg Water Co. v. Har-
rodsburg [Ky.] 89 S. W. 729.

58. See 5 C. L. 848.

59. Under Municipal Court Act, Laws 1902,

pp." 1585, 1586, c. 580, § 332, subds. 3, 6, where
the summons demands between $200 and
$300, and the action is discontinued, defend-

ant Is entitled to $10 costs. Whitman Co. v.

Travers Bailey Co., 96 N. T. S. 172.

60. A plaintiff, in an action broug'ht In

the city court s^'hioh could have been brought

In tlie municipal court, is not entitled to

costs unless he recovers $250 or more. Code

Civ. Proc. J '3228, subd. 5. Hill v. Kahn, 98

N. "y. S. 6:82. It is the rec ivery and not the

amount claimed which determines the ques-

tion, and a sum accepted pending suit is

not a recovery. Right to costs is lost where
plaintiff, pending trial, accepted payment of

amount claimed upon his first cause of ac-

tion and It was eliminated by consent. Id,
|

7 Ourr. liaw—61.

The right or duty of the circuit court to
penalize a plaintiff recovering less than
$600, by requiring the payment of defend-
ant's costs, under Rev. St. § 98, should not
be imposed unless it appears to the satis-
faction of the court that the damages were
laid in the declaration at a sum In excess
of $2,000 for the mere purpose of giving
colorable jurisdiction to the court and with-
out any expectation of recovering more than
such sum. McCarthy v. American Thread
Co., 143 P. 678.

61. See 5 C. Li. 848.
62. Held error to require libelant of ves-

sel for salvage to pay costs, where it was
not offered any sum in settlement of its
claim, and was forced to file libel or sur-
render a clear right. Clark Co. v. Perry-
boat Columbia, 26 App. D. C. 85.

63. Proceeding under Code Civ. Proc. 9
2653a Is not one to recover an interest in
realty or one in which a claim of title to
realty arises upon the pleadings within
meaning of I 3228, though title to realty Is
incidentally Involved, since only issue is

the validity or invalidity of the will, and
hence prevailing party is not entitled to
costs as of right, but they are In discre-
tion under § 3230. Larkin v. McNamee, 109
App. Div. 884, 96 N. T. S. 827.

64. See 5 C. L,. 849.
65. Discretion must be confined to tha

fees allowed by statute. Bortree v. Macon,
121 111. App. 111. Under Code § 4260, pro-
viding that costs In partition proceedings
shall be paid by the parties in proportion to
their Interests, a charge of one-third the
amount of the costs on a widow's dower in-
terest In the estate, and two-thirds on the
interest of the children, will not be disturb-
ed. McGuIre v. Luckey [Iowa] 105 N. W.
1004.

66. When defendant In an equity case has
disclaimed all interest and may procure a
dismissal on his own motion, but still in-
sists upon remaining a party and making
costs in order to hinder and delay the pro-
ceedings, he is properly chargeable with costs.
Glos v. Shedd, 218 111. 209, 75 N. B. 887. In
a suit to reform a lease and for other relief,

where the bill did not allege that any re-
quest was made that the lease be corrected,
and other relief was denied, complainants
were properly required to pay the costs,
though the court reformed the lease. Braith-
walte V. Henneberry [111.] 78 N. B. 34. Wher«
certain parties are found not guilty in con-
tempt proceedings 'for violation of an In-
junction for the reason that there was no in-
tent shown, but their acts in violation of
the injunction showed very rash and im-
prudent conduct, they are not entitled to

costs. Public Service Corp. v. De Grote [N.

J. Bq.] 62 A. 65. Under P. Jj. 1902, pp.
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ment" of costs rests in the sound discretion of the trial court,"* though the legal

rule of awarding them to the successful party is ordinarily followed."' The court

will take into consideration the fact that a successful complainant has voluntarily

chosen a remedy designed to impose, or necessarily resulting in the imposition of^

large costs upon his adversary, when a simple and inexpensive remedy was open to

him.'" Extraordinary costs, such as allowances of expenses and compensation of re-

ceivers, may, in proper case, be provisionally allowed out of the fund, and ultimately

be decreed to be paid to the party entitled to the fund by his adversary.'^ Costs

508, 509, §§ 20, 21, authorizing suit tiy a
"Wife for separate maintenance, and mak-
ing it lawful to order a bond for such costs
as may he awarded to defendant, where there
were no circumstances tending to justify
such a suit, costs may be decreed against
the wife. Harris v. Harris [N. J. Eq.] 62 A.
703. Under the discretion as to the matter
of costs in an original suit in equity, vested
in the court by Rev. Codes § 5580, com-
missioners appointed under a statute to exe-
cute its provisions, and who are in good
faith attempting to perform their duties, will
not be taxed with costs on being enjoined
because of the invalidity of the statute.

State V. Budge [N. D.] 106 N. W. 293. Where
a bill "was filed to rescind a contract be-
cause of fraud and the bill as a whole fail-

ed, but a part of it might have been sus-
tained as a bill for discovery, had it been
filed for that purpose only, and the in-

formation sought has been furnished by the
evidence in the suit, a decree dismissing
the bill, but at the costs of the defendant,
was proper. Muehlhof v. Boltz [Pa.] 64 A.

427. Held proper in suit for partition to

deduct cost of so much of the litigation as
was brought a;bout by cohtentions set up
in answer of one of the defendants from her
share of the proceeds of the sale of the

land. Williams v. Jones [S. C] 54 S. B.

558. Where both parties have taken proofs
without objection in a suit which is sub-
sequently dismissed for want of jurisdic-

tion appearing on the face of the bill, de-

fendant will not be allowed costs. Allen v.

Consolidated Fruit Jar Co., 145 P. 948.

67. Apportionment of costs by circuit

court on appeal from order disallowing items
of executor's account, held not an abuse of

discretion. United States Rubber Co. v. Pe-
terman, 119 111. App. 610. Where court found
for defendant on one of the issues raised

by the pleadings, held that it was no abuse
of discretion to tax one-fourth of the costs

to plaintiff. Thompson v. Normanden [Iowa]
108 N. W. 315. Where each party partially

.succeeds, no costs will be allowed either.

I.engyel v. Meyer [N. J. Bq.] 62 A. 548.

(18. Whether costs shall be awarded to

either or neither party. Allan v. Allan [Me.]
B3 A. 654. The trial court's exercise of dis-

cretion is plenary over costs in equitable
actions, within the limits fixed by statutory
cost bill. Bosenheimer v. Krenn, 126 Wis.
617, 106 N. W. 20. On bill to redeem lands
from execution sale. Francis v. White, 142

Ala. 390, 39 So. 174. Awarding of costs and
counsel fees in divorce cases. Harris v. Har-
ris [N. J. Eq.] 62 A. 703. Orphans' court,

being court of equity, has wide discretion

In matter of costs, and its decrees on the

subjfect will not be disturbed except for

clear error. Shadle's Estate, 30 Pa. Super.

Ot. 160.

69. In the absence of an order to the
contrary, the same rule as to costs prevails
in equity as at law. Code Civ. Proc. 1902,
§ 323. Lockwood v. Lockwood [S. C] 52 S.

B. 735. In suit to quiet title to lands ac-
quired at tax sale, where plaintiff prayed
for judgment for taxes and costs in the
alternative and recovered the latter, held
that he was entitled to costs of chancery
court. Bonner v. St. Francis Levee Dist.
Directors [Ark.] 92 S. W. 1124. In pos-
sessory action coupled with an injunction,
in which both parties claimed actual pos-
session under titles of certain oil land, judg-
ment was rendered for defendant dismissing
suit and dissolving injunction, and reserv-
ing defendant's right to sue for damages.
Pending a suspensive appeal by plaintift,
oil "was struck on the premises by his lessees,
and district court, on motion of defendant,,
ordered a judicial sequestration of the oil
as produced. Later the judgment appealed
from was aflirmed. Held that judgment con-
cluded all possessory rights claimed by plain-
tiff and affirmed those of defendant to a suf-
ficient extent to "maintain the sequestration
of the oil and throw the costs of the exe-
cution of the writ on the party cast In
the suit. Jennings-Heywood Oil Syndicate
V. Housier-Laterville Oil Co. [La.] 41 So,
255. Where fraternal benevolent associa-
tion filed petition in equity to require rival
claimants to interplead for proceeds of bene-
fit certificate, held not an abuse of discretion
to assess costs against losing party, thus
following the rule at law. Sovereign Camp,
Woodmen of the World v. Wood, 114 Mo.
App. 471, 89 S. W. 891. In action to enjoin
payment of claims audited by board of coun-
ty supervisors, where fraud and collusion on
part of board was alleged, where court
found that allowance of claims was illegal
but not fraudulent, held that board should
not be charged with costs. Fitch v. Hay,
98 N. T. S. 1090. '

70. Wilcke v. Duross [Mich.] 13 Det. Leg.
N. 227, 107 N. W. 907. Process in action at
law was, by mistake, served on defendant's
daughter Instead of defendant, but latter
made no objection, though she knew of
the fact on the same day. After execution
had been levied on her realty defendant
sued in equity to set aside judgment. Held
that, though entitled to relief, she would
not be allowed costs of trial court, and
would only be allowed actual disbursements,
exclusive of a solicitor's fee, in appellate
court. Id.

71. Properly taxed against defendant
v,rhere litigation was occasioned by act of
fraud on his part in procurement of a deed
which made it necessary tor plaintiff to
bring suit in which receiver was appointed,
and there was no community of interest!
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out of the fund may be allowed parties interpleading.''^ A mortgagee, who is made
a defendant in an action brought for the purpose of placing the mortgagor's prop-

perty in the hands of a receiver, is liable for his pro rata share of the costs and ex-

penses of the litigation where he voluntarily recognizes the necessity for the receiver

and uses the equitable method of securing payment.'^ Where by statute a party re-

covering on a usurious contract is not entitled to costs, a court of equity may make
him. liable for them as the mover of the litigation.'^

(§ 7') C. In infenor courts.''^—As a general rule, costs are allowed to the

prevailing party on appeal to an intermediate court from a judgment of a justice

of the peace,'" though in some states they will not be allowed to appellant unless he

recovers a greater sum than below.'' In Michigan the apportionment of costs in

such case is discretionary.'^ In New York, where an action in justice's court is dis-

the whole fund In receiver's hands belong-
ing absolutely to one party or the other.
Nutter V. Brown, 58 W. Va. 237, 52 S. B.

88. Where, In suit in equity involving title

to personalty, court appointed receiver to

sell it, and subsequently adjudged the prop-
erty, of which one defendant claimed five-

sixths and two others the balance, to be-
long to plaintiff, and gave ordinary costs

against all the defendants, reserving its

decision as to extraordinary costs, and final-

ly decreed that they be paid by the defendant
claiming the five-sixths Interest, held that

costs would not be disturbed on appeal
in absence of showing that such defendant
liad been required to pay more than his

due proportion of the entire cost. Id.

72. Where It was sought to subject pro-
ceeds of insurance policies. In w^hich bene-
ficiaries had been changed, to payment of

certain claims against defendant's estate,

which was the original beneficiary under the
policies, and the Insurance companies were
made parties and filed interpleading answers
offering to pay the money into court, held

that if companies acted In good faith In

changing beneficiaries they were entitled

to reasonable attorney's fees and all costs

incurred in interpleaders to be paid out of

funds in their hands. Nixon v. Malone [Tex.

Civ. App.] 16 Tex. X;t. Kep. 715, 95 S. W.
577.

73. Where chattel mortgagee applied for

and obtained order for sale of property
through instrumentality of receiver, and
later filed answer and intervention praying,

not only to have amount arising from saje

of mortgaged property paid to him, but also

to share In any other funds in receiver's

bands. Garmany v. Lawton, 124 Ga. 876, 53

S. E. 669.

74. Where plaintiff sues on a usurious

contract. Earle v. Owings, 72 S. C 362, 51 S.

E. 980.

76. See 5 C. L. 849.

76. In Nebraska, when a plaintiff in an

action in a justice court. In which no set-

off - is pleaded, recovers a judgment from
- which defendant appeals, and the plaintiff

has judgment also in the district court, he is

entitled to recover costs in the latter court

without regard to the amount of his Judg-

ment therein. Though judgment in district

court is less than that recovered below by

more than $20. Miller v. Hender-son [Neb.]

107 N W. 586.- Code % 986, providing that

on appeal by plaintiff from judgment In

his favor In justice court he shall pay all

costs In district court if he does not re-
cover a larger sum than $20, and that de-
fendant shall pay them if he shall demand
a set-off greater than $20 and appeals from
a judgment in his favor and recovers lesb
than $20, has no application in such case,
since successful plaintiff did not appeal, and
no set-off was pleaded. Id. Code § 1013,
providing that one appealing from a judg-
ment In his favor shall pay costs of ap-
peal unless he recovers a greater sum than
the judgment, also has no application, since
appeal was by defendant. Id. In Wisconsin,
under Rev. St. 1898, § 2925, authorizing th«
allowance of costs on appeal in favor of
respondents If a justice's judgment appeal-
ed from be afilrmed or the appeal be dis-
missed, and In favor of the appellant if the
Judgment be reversed, the circuit court, on
appeal from a justice's judgment In favor
of plaintiff, properly awarded costs against
plaintiff on dismissal "of the action," be-
cause the Justice had no jurisdiction. Milti-
more v. Hoffman, 125 Wis. 558, 104 N. W.
841.

77. In Texas, under Rev. St. 1895, art.

1437, providing that an appellant from Justice
court, who recovers a greater sum than be-
low. Is entitled to recover costs of both
courts, and art. 1438, providing that court
may, for good cause shown, adjudge the
costs otherwise, held that it was proper
to award costs of appeal to defendant where,
at plaintiff's own Instance, judgment was
rendered for plaintiff below for a less sum
than he was entitled to, and he recovered
the full amount to which he was entitled
on appeal. Texas & P. R. Co. v. Wheeler
[Tex.] 14 Tex. Ct. Rep. 502, 90 S. W. 481.

Under Sayles' Ann. Civ. St. 1897, arts. 1436i
1438, providing that one appealing from a
judgment of a Justice of the peace shall re-
cover costs of the court above If he obtains
a more favorable judgment than below, ex-
cept where, for good cause to be stated on
the record, the court adjudges otherwise,
held that where amount of Judgment was
reduced on appeal to county court, a Judg-
ment taxing costs against appellant would
be reformed on appeal to the court of ap-
peals. In the absence of a statement In the
record showing why they were so taxed.
American Exp. Co. v. Adams [Tex. Civ. App.l
15 Tex. Ct. Hep. 605, 92 S. W. 1039.

78. Under Comp. Laws § 930, where plain-

tiff recovered a judgment in justice court
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continued upon the detivery of an answer showing that the title to realty will come

in question, and a new action is instituted, the party in whose favor final judgment

is rendered in the latter action is entitled to costs, except that where final judg-

ment is rendered therein for defendant, upon the trial of an issue of fact, the plain-

tiff is entitled to costs, unless it is certified that the title to realty came in question

on the trial.''" A successful defendant in the municipal court of that state is not

entitled to costs where no verified pleading or written notice of appearanoer was

filed.'" A successful defendant in an action in that court, in which a free sum-

mons has been erroneously issued, is entitled to have statuto'ry costs included in

the judgment the same as if a paid summons had been issued.^^ The police com-

missioner of the city of New York has no power to award costs in a proceeding

before him.*"

(§7) D. In interlocutory or special proceedings, or proceedings other than

actions."^—The allowance of costs in special proceedings,** or the imposition of

costs as a condition of granting favors,*'' ordinarily rests in the sound discretion of

the trial court. Costs and disbursements actually paid as a condition precedent to

amending cannot be again taxed.** In Washington a garnishee is entitled to costs

which was reversed, and a second trial re-

sulted in a verdict and Judgment for de-
fendant of no cause of action, held that
lower court, on authorizing the entry of
Judgment for defendant for costs, had au-
thority to require a reduction of $75 from
the amount taxable. FoWles v. Eupert
[Mich.] 12 Det. Leg. N. 946, 106 N. W. 873.

79. Code Civ. Proc. § 3235. Shaffer v.

Shaffer, 110 App. Div. 487, 97 N. T. S. 411.

"Where action for trespass in Justice court
•was discontinued, and another subsequently
commenced in proper court In whicji defend-
ants answered setting up title in them-
selves, and plaintiff failed to show any tres-

pass and motion for nonsuit wag granted,
held tha-t defendant was entitled to costs,

no question of fact being involved. Id.

80. Under Municipal Court Act (Laws
1902, p. 1.585, c. 580, I 332). Goldman v.

Messing, 48 Misc. 651, 96 N. Y. S. 171.

SI. "Where demand exceeded $60. Laws
1902, p. 1604, 0. 580, § 44. People v. Lang, 109

App. Div. 706, 96 N. T. S. 655.

82. People v. Greene, 99 N. T. S. 679.

83. See 5 C. L. 850.

84. Costs may. In the discretion of the
court, be allowed In special proceedings at

the rates allowed for similar services In an
action. O'Nell v. Mansfield, 47 Misc. 516,

95 N. T. S. 1009. Appeals from orders of

mayor removing city officers, held special
proceedings. Id. Costs held properly award-
ed defendants in a special proceeding by a
trustee of a school district to acquire land
for a schoolhouse site, where the award of
the commission exceeded the amount of-
fered defendants for the land prior to the
institution of the proceeding. Mead v. Con-
ger, 97 N. T. S. 526.

85. Action of trial court In taxing half the
costs against appellees as a condition of
exercise of their statutory right to amend
declaration held not an abuse of discretion.
SummervUle v. Penn DriUing Co., 119 111.

App. 152. Where a party asks to be allowed
to withdraw a Juror after the trial has
commenced, for purpose of procuring a con-
tinuance, It Is not an abuse of discretion to

require, as a condition of granting the re-
quest, that the party making it pay to the
other a term fee, a trial fee, and the wit-
nesses' fees of the term to be taxed. Raw-
son V. Siio, 105 App. Div. 278, 93 N. T. S.

416. Under Municipal Court Act (Laws 1902,
p. 1548, c. 580, § 195), court may allow ad-
journment of trial upon payment of costs
to the adverse party. Poland v. Minshall,
96 N. T. S. 200. May impose costs as the
condition of granting a favor to a litigant,
even though he is suing In forma pauperis.
As condition of opening default. Cohen v.
Meryesh, 48 Misc. 628, 96 N. T. S. 264. Where
plaintiff's default is opened on coijdition that
he pay certain costsi within a specified time,
his failure to do so entitles defendant to
enter Judgment on the previous dismissal.
Id. An order granting a motion for dis-
continuance and Imposing costs on the mov-
ing party should not be a-bsolute, but should
only Impose the costs as a condition of
granting the discontinuance. Should leava
plaintiff free to pay costs and discontinue
or to go on with the action. Hyde v. Ander-
son, 98 N. Y. S. 62. In New York an order
setting aside a verdict as against the weight
of the evidence should only be granted upon
condition that the moving party pay the
costs. Casner v. New York City R. Co., 48
Misc. 630. 96 N. Y. S. 257.

86. Grant V. Pratt, 110 App. Div. 149, 97
N. Y. S. 38. Judgment against plaintiffs waa
reversed on appeal and defendant was then
allowed to amend his answer so as to set
up new issues on payment of plaintiff's tax-
able costs to date, which he did. Held that,
on subsequently recovering Judgment, plain-
tiffs were entitled to tax the costs before
and after notice of trial, with the term fee
and the costs for all subsequent proceedings,
but not the costs of the prior appeals, or
disbursements previously paid by defendant.
Id. Judgment for plaintiffs In action by
building contractors to foreclose mechanic's
liens was reversed and a, new trial ordered
"with costs to abide the final award of costs."
Motion for leave to amend complaint by
setting up substantial performance of con^
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and attome/s fees in all cases when discharged from liability, whether on the an-

swer alone or on a hearing." In Utah the rules relative to costs in civil axitions

apply in condemnation proceedings.**

Costs in certiorari are discretionary,** and are granted or withheld upon the

writ, and not by virtue of the original trial or hearing.""

(§7) E. On appeal or error.
"'^—On affirmajice or reversal, costs are or-

dinarily allowed to the prevailing party,"" but appellant will not be allowed costs,

though a reversal is ordered, where he failed to apply below for the correction of an

error or inadvertence,"* or prevails on a point not raised below."'' On appeal in

equity cases, costs axe discretionary."^ The costs will be taxed against a defendant

tract instead of complete performance was
granted upon condition that plaintiffs pay
all costs and disbursements subsequent to the

service of the complaint, including those of the

appeal. The amendment was made and
plaintiffs recovered judgment on trial of

new ifesue thereby raised. Held that they
were entitled to the costs of a retrial but
not to costs and disbursements of original

trial and appeal. Kowe v. Gerry, 109 App.
Div. 156, 95 N. T. S. 859.

87. Under Bal. Ann. Codes & St. 5 5413.

Whitehouse v. Nelson [Wash.] 86 P. 174.

88. Under Rev. St. 1S98, § 3606, providing

that the provisions of the Code relative to

civil actions shall be applicable to proceed-

ings to condemn land, the rule governing the

allowance and taxation of costs in civil ac-

tions must control in proceeijings to con-

demn land. McCready v. Rio Grande West-
ern R. Co. [Utah] 83 P. 331. The word
"costs" as used in Rev. St. 1898, I 3181, au-

thorizing plaintiff to dismiss an action on
payment of costs, and in § 3190, providing

that upon dismissal of an action within the

jurisdiction of the court judgment for costs

may be rendered, and in . § 3605, declaring

that in condemnation suits costs may be

allowed, etc., in the discretion of the court,

includes only costs that are taxable under

the statute in an action or proceeding. Id.

89. Code Civ. Proc. § 2143. People V.

Greene, 99 N. Y. S. 679. Where, on appeal

from order of supreme court dismissing

writ of certiorari obtained to review action

of police commissioner removing relator from

the police force, relator was granted a new
trial "with costs to abide the event," held

that on charges against relator being dis-

missed by commissioner, he was not entitled

to tax costs until they were awarded to

him upon the writ of certiorari, which event

might never occur because they could be

entirely withheld. Id.

»0. People V. Greene, 99 N. T. S. 679.

91. See 5 C. L. 850. See, also, Special

Article, Costs in Circuit Court of Appeals,

3 C. L. 964.

92. On appeal In an action at law, the

losing partv is required by statute to pay

the disbursements necessarily incurred by

the prevailing party. Court has no dis-

cretion in the allowance, disallowance, or

apportionment of the same. Hess v. Great

Northern R. Co. [Minn.] 108 N. W. 803. On
reversal of a judgment in his favor, costs

will be imposed absolutely on a defendant

who insisted on a misreading of his answer

and in moving for judgment on a frivolous

ground. Manhattan Leasing- Co. v. Weill,
98 N. T. S. 686. Judgment of supreme court
decreeing that defendants in certain suit
pay all costs, held to refer only to costs
incurred up to its rendition, and to leave the
question of future costs as between the par-
ties open to be passed upon by the district
court on determination of the issues for
which case was remanded. Martel v. Jen-
nings-Heywood Oil Syndicate, 115 La. 622, 39
So. 708.

93. When reversible error in a decree was
merely clerical so that it might have been
corrected on application, the reversal will
be without costs. Nessler v. Industrial Land
Development Co. [N. J. Err. & App.] 64 A.
109. Whero only error in judgment ap-
pealed from was taxing of costs of county
court against one appealing from justice
court and obtaining a more favorable judg-
ment without stating a 'reason therefor, con-
trary to the statute, held that the costs of
an appeal to the court of appeals would be
taxed against appellant, where judgment
could have been corrected in trial court but
appellant failed to point out error In motion
for new trial and record did not show that
trial court's attention was called to it.

American Express Co. v. Adams [Tex. Civ.
App.] 15 Tex. Ct. Rep. 605, 92 S. W. 1039.
On an appeal from' a decree granting an in-
junction restraining a nuisance, appellant
held not entitled to costs though injunction
was found to have been granted for a block
farther than the nuisance was found to exist,
and was modified to that extent where appel-
lant failed to call trial court's attention to
that fact. Galveston, etc., R. Co. v. Miller
[Tex. Civ. App.] 15 Tex. Ct. Rep. 47, 93 S. W.
177.

94. Where surety assented defense of limi-
tations in supreme court for first time, held
that he would not be allowed to 'recover costs
of that court though claim against him was
barred, and it was held that he would be
allowed to plead that defense by amending
his answer on remand of tlie case. Murphy
V. Cady [Mich.] 13 Det. Leg. N. 412, 108 N. W.
493. Though an order enjoining the cut-
ting down of a street and changing its con-
dition, procured by plaintiff, is modified on
appeal so as to allow completion of the
work on a previously established grade, costs
of appeal will be allowed neither party, de-
fendants not having specially requested the
trial court to eliminate the feature of total
stoppage of work but having resisted the in-
junction. Hart V. Seattle [Wash.] 84 P.

640.

OS. Costs of appeal In equity divided
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in error where lie concedes error in the judgment of the court below by offering to

remit a part of it.°° On reversal costs will be taxed against parties entering their

appearance in the appellate court in support of the decree appealed from, though

they took no part in procuring it below.'^ On substsatial modification the appellant

is usually deemed the prevailing party/* unless it is -the result of changed condi-

tions/" but the allowance or apportionment of costs in such cases is generally dis-

cretionary.^ On dismissal, respondent is ordinarily entitled to costs.'' The ap-

pellant may, however, in some states have the appeal dismissed without costs if none

have been incurred by respondent.^ On dismissal of an appeal by plaintiff in an

action against the city by reason of the passage of an ordinance for the payment
of his claim, he is entitled to the costs incurred by him up to the time when the

ordinance became effective.* An appeal from an unappealable order will be dis-

missed without costs where the question of its appealability was not raised by the

parties." Costs may be imposed as a penalty for failure to file briefs on time.*

Where a suit abates by the death of the appellant pending an appeal, no judgment
can be rendered and each party must pay his own costs.'' On afiSrmance of a final

decree giving no costs in. the court below, the appellate court will give the appellee

his costs in both courts where there is no necessity for remanding the cause.'

where case is reversed and remanded be-
cause necessary party was not properly serv-
ed. Bryan v. Curtis, 26 App. D. C. 95.

96. Houston & T. C. R. Co. v. Craig [Tex.
Civ. App.] 92 S. W. 1033.

97. On reversal of a decree dismissing a
bill on a demurrer by ai part of tlie defend-
ants, costs will be teusced both against the
defendants entering the demurrer and other
defendants who entered their appearance
in the appellate court In support of the
decree appealed from. Leonard v. Abner-
Drury Brewing Co., 25 App. D. C. 161. On
reversal of a Judgment awarding substantial
relief to a defendant who did not appear or
take part in the trial, he will be charged
with the costs of an appeal in which he ap-
peared as a respondent and sought to retain
the benefits of the Judgment. McWhirter v.

Bowen, 99 N. Y. S. 560.

98. Where plaintiff is given Judgment for
alternative relief prayed for in suit to quiet
title but costs are taxed against him, and on
appeal the decree of the chancery court
is afBrmed except as to costs and is re-

versed as to them, plaintiff is entitled to

costs of supreme court. Bonner v. St.

Francis Levee Dist. Directors [Ark.] 92 S.

W. 1124. Where the Judgment was affirm-

ed except as to a modification consisting of
a substantial reduction in the amount tliere-

of, appellant was entitled to recover costs.

Wheeler Co. v. Pates [Wash.] 86 P. 625.

99. Where modification in Judgment is

not the result of error, but of changed con-
dilions, plaintiff in error is not entitled to
recover his costs on appeal. Diefenderfer v.

State [Wyo.] 83 P. 591.

1. Modification of a decree may be al-

lowed without costs to respondents. South
Side Imp. Co. v. Burson, 147 Cal. 401, 81 P.

1107. Town supervisor sued to enjoin pay-
ment of claims against town alleged to have
been fraudulently audited by board of coun-
ty supervisors. Court enjoined payment on
g-round that allowance was illegal, but found
that there was no fraud and taxed costs

against board. Board appealed from whole
Judgment, which was modified by striking
out provision charging board with costs.
Held that neither party was entitled to costs
of appeal. Pitch v. Hay, 98 N. T. S. 1090.

3. Appellant from an interlocutory Judg-
ment from which no appeal will lie will be
required to pay all costs occasioned by such
appeal. Chicago Portrait Co. v. Chicago
Crayon Co., 217 111. 200, 75 N. E. 473. An
appellant who dismisses his appeal after
bringing the cause to the appellate court
and causing the same to be placed on its
dockets, on procuring a settlement out of
court from the appellee, is the "losing party,"
within Burns' Ann. St. 1901, § 1337, imposing
a docket fee of $10 on the losing party.
Stafford v. Conwell [Ind. App.] 75 N. B.
600.

3. An appellant desiring to dismiss an ap-
peal, may apply to the supreme court and
have the appeal dismissed without costs,
if no costs in the prosecution of the appeal
have been incurred by respondent and no
rights of his will be affected by dismissal.
But if appellant does not procure a dis-
missal at his own costs respondent may
have appeal formally dismissed and re-
cover his costs as an incident. In re City of
Seattle, 40 Wash. 450, 82 P. 740.

4. Where pending an appeal from a Judg-
ment dismissing a proceeding by mandamus
to compel a city to repay to plaintiff his pro
rata share of part of a special assessment
levied for paving streets not necessary to
pay the cost of the improvement, the city
adopted an ordinance providing for the re-
fund and the court on motion of the city
dismissed the appeal. Miller v. Seattle, 41
Wash. 599, 84 P. 583.

5. In re Lowenguth's Estate, 100 N. T S
422.

e. Where appellant fails to file his brief
on time but subsequently files it, he will be
required to pay the costs of the appeal up
to the time of such filing, though appeal
might be dismissed under rule 3. Louisville
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§ 8. Amount and items* After triaU"—Except where discretionary/^ only

sucih items as the statute allows may be taxed.^^ , A term fee is allowed in some
states.^* In equity, costs for travel and attendance do not depend on the terms of

court but only upon hearings, whether they be held during the term or otherwise.^*

The successful party is entitled to his necessary disbursements.^^ Among the items

generally allowed are the fees and mileage of witnesses/® subpoenaed^' or actually

called/* sheriff's,^* master's,'"' stenographer's,^^ and clerk's fees necessarily in-

curred,^^ the cost of taking depositions,^* and necessary charges for the storage -of

Home Tel. Co. v. Gasper CKy.] 90 S. W. 1071.
7. Appeal from Judgment of interdiction.

In re Jones [La.] 41 So. 431.
8. Frum v. Fox, 58 W. Va. 334, 52 S. B.

178.

», 10. See 5 C. L. 851.
11. "Where the right to costs is in discre-

tion, the items allowable are likeivise discre-
tionary. Equity. Allan v. Allan [Me.] 63 A.
654.

12. State V. Wilder [Mo.] 94 S. W. 499.

13. Term fee held improperly taxed for
term at which case was not tried because
not at issue, plaintiff having served an
amended complaint after notice of trial. It

not appearing in the proof before the clerk
that plaintiff noticed the cause for trial.

Fuller Buggy Co. v. Waldron, 97 N. Y. S.

730. Costs held to have been taxed as costs
of new trial, and cause to have been on
calendar for one term only, so that it was
error to tax $30 for three term fees. Koep-
pel V. Koeppel, 99 N. T. S. 872.

14. Allan V. Allan [Me.] 63 A. 654.

15. Disbursements for personally serving
the answer, amended answer, and an order
on the opposing attorney, will not be al-

lowed in the absence of a showing of any
peculiar necessity for personal service. Ful-
ler Buggy Co. V. Waldron, 97 N. T. S.

730.
16. If attendance of witnesses be procured

in good faith for the purpose of giving testi-

mony upon questions that might come In

Issue under the pleadings and not for the
purpose of "swelling the bill of costs," their

fees are taxable, even though the testimony
offered is held by the court to be immaterial
or inadmissible. Merchants' State Bank v.

St. Anthony & D. Elev. Co. [Minn.] 104 N.
W. 713. Under Rev. St. 1887, § 6039, a party
in whose favor a Judgment is recovered is

entitled to have costs taxed- for mileage
of a witness who resides in an adjoining
county and more than 30 miles from place of

trial, although under the statute the witness
had a right to disobey the subpoena. Ander-
son V. Ferguson-Bach Sheep Co. [Idaho] 86

P. 41. The wife of a litigant is entitled to

mileage and per diem the same as any other

witness would be for travel and attendance.

Id. Under a statute providing that only

two witnesses- as to one and the same fact

shall be entitled to witness fees, the burden
Is on the party complaining of the taxation

of such fees as costs to show that the wit-

nesses subpoenaed and in attendance were
for the purpose of testifying to the same
facts. Wallis & Co. v. Wallace [Tex. dv.
App.] 92 S. W. 43.

IT. Under Code §§ 4661, 3862, 3853, re-

quiring the allowance of the prevailing

party's witnesses to be taxed against the
|

losing party, the allowance of witnesses who
attended in response to a subpoena, though
they did not testify. Parsons Band Cutter
& Shelf Feeder Co. v. Sciscoe [Iowa] . 106 N.
W. 164. Witness' fees may be taxed for the
attendance of party to the action if he
is subpoenaed, but not otherwise. Fuller
Buggy Co. V. Waldron, 97 N. T. S. 730. Since
he may have attended as a party and not as
a witness, the contrary not appearing. Id.

18. Guardian should not be charged with
witness' fees of persons making repairs who
were summoned by one excepting to his
account on ground that such repairs were
not necessary, where it was admitted that
repairs were made, and witnesses were not
called, but such fees should be paid by ex-
ceptants. Savage's Estate, 27 Pa. Super. Ct.
292. Under Code Civ. Proc. §§ 3304, 3342,
a witness who attends the trial is entitled
to mileage and costs and may be taxed for
the same, although under the statute his
deposition might have been taken. Great
Falls Meat Co. v. Jenkins [Mont.] 84 P.
74.

19. Pub. St. 1901, o. 289, § 16, designating
certain services of a sheriff for which spe-
cific costs may be taxed, does not preclude
the allowance as taxable costs of reasonable
compensation for other services or expenses
attending the legal execution of his precept.
Kivel V. Murray Cone Shoe Co. [N. H.] 63 A
673.

20. Held that action of chancellor In tax-
ing against losing party the master's fees
in eaTlier hearing resulting in a decree which
was reversed on appeal was not an abuse of
discretion where master's service consist-
ed largely in the taking of evidence
which was used upon the subsequent hear-
ing. Miller v. Calumet Lumber & Mfg.
Co., 121 111. App. 56. Allowance of fee to
master for examining questions submitted to
him in foreclosure suit and reporting his
conclusions thereon, held proper. Touhy v.

McCagg, 121 111. App. 93.

21. There being nothing to show that
stenographer's minutes taken on first trial,

when the Jury were discharged, were ordered
for use at the subsequent trial, or that they
were there used by plaintiff, held that they
were not a necessary disbursement. Grant
V. Pratt, 110 App. Div. 149, 97 N. T. S. 38.

22.- An item for clerk's fees for filing de-
fendant's notice of motion to dismiss the
action is properly stricken out of defendant'?
cost bill aa having been unnecessarily in-
curred, the notice having been filed after
defendant had dismissed the action, as
might have been ascertained by an examina-
tion of the clerk's register. Gaffey v. Mann
[Cal. App.] 84 P. 424.

23. An expenditure for depositions forms
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goods levied on." Expenses of enrveying the land are aHoved in some states in

actions for damages for imlawfully cutting timber."" In Wisconsin a party may tax

costs for the drawing oi findings when directed to do so by the trial judge,"* but

no costs will be allowed where the findings as drawn fail to conform to tiie direction

and decision of the trial court.
"^

Attorney's fees cannot ordinarily be allowed unless the statute,"' or the contract

310 part of the aamagea as such, but should

be allowed in the cost bill. NichoUs v. Mapea
[Cal. App.] 82 P. 265.

24. A charge for the necessary storage

of corn, levied on by the sheriff under a dis-

tress warrant, during the pendency of the

case, is properly taxed as costs. Coates v.

Hill, 120 111. App. 1. What is a necessary and
proper charge Is to be determined by the

court. Id.

25. Under § 2922, Kev. St. "Wis. 1898, pro-

viding that in actions brought for damages
for cutting timber on land of another that

when the amount recovered exceeds $50 the

plaintiff shall recover full costs, including

therein "any actual reasonable expense of

one surveyor and the ascertainment of the

quantity of timber so out," etc., the allowance

by the clerk to plaintiff of $100 only for

surveying expenses was proper when three

competent woodsmen testified that a survey
could be made for that amount. Dunbar
V. Montreal River Lumber Co. [Wis.] 106 N.

W. 389.

26. Eesponsibility for correctness of find-

ings Is placed on judge by statute, and
practice of allowing -attorneys to draw them
Is not commendable. Fish Co. v. Young
[Wis.] 106 N. W. 795.

27. In such case are not "necessary" pa-
pers or proceedings In a cause. Fish Co. v.

Toung [Wis.] 106 N. W. 795.

28. Unless statute so provides, cannot be
taxed either at law or In equity. Hering v,

Simon [Neb.] 108 N. W. 154. There is no
statutory authority in Nebraska for the tax-

ing of attorney's fees as costs against the

successful litigant In any case. Id. Under
Libel and Slander Act, St. 1871-72, p. 633, c.

377, § 6, providing that If plaintiff's bond for

costs be not filed within five days after the

order therefor the action shall be dismissed,

and § 7 (page 534), providing that If the

action is dismissed defendant shall be al-

lowed $100 to cover counsel fees in addition

to other costs, the right to counsel fees

obtains, not in case of a dismissal for failure

to file a bond for costs, but where the dis-

missal is had under Code Civ. Proc. § 581,

for failure to issue the summons within a

year from the filing of the complaint. Gfaf-

fey V. Mann [Cal. App.] 84 P. 424. In a

proceeding to condemn land for an irrigating

ditch, plaintiff, in the absence of statute,

cannot be compelled to pay defendant's at-

torney fees. Schneider v. Schneider [Colo.]

86 P. 347. Code D. C. § 473, providing for

the allowance of a reasonable counsel fee

in garnishment proceedings against an al-

leged fraudulent assignee or transferee,

when an issue as to the validity of the trans-

fer is found in his favor, is valid. Morimura
V Samaha, 25 App. D. C. 189. What is a rea-

sonable fee is within discretion of trial court,

and exercise of discretion will not be re-

viewed unless palpably abused. Id. R. S,

c. 33, §§ 10, 18, do not authorize attorney's
fees to be taxed except when statute so pro-
vides. Bortree v. Macon, 121 111. App. 111.
Allowance of solicitor's fee on overruling
demurrer to bill for foreclosure of trust
deed, held error. Id. Where neither the will
nor statute provides for the allowance of
solicitor's fees a court of chancery in the
exercise of Its equitable jurisdiction cannot
tax, as part of the costs in the case, the
allowance of a reasonable solicitor's fee to
the complainant's solicitor who brought and
prosecuted the suit, where it also appears
that the complainant was not a trustee but
sl-mply a beneficiary under the will in ques-
tion. Clayburgi v. Wilson, 118 111. App. 193.

The taxation of complainant's solicitor's fees
as costs in a partition suit is improper, where
the allegations of the bill are not all sus-
tained by the proof, and a substantial and
successful defense lias been interposed by
one of the defendants. Berger v. Neville, 117
111. App. 72. Decree requiring payment out
of proceeds of sale held. Improper. Id.
Solicitor's fees of the complainant are
properly apportioned among parties to a par-
tition proceeding w^here there was no sub-
stantial defense Interposed, and the examina-
tion and approval by defendant's counsel of
the various steps taken in the cause, together
with the interrogatories of the widow con-
cerning her dower right, none of which were
in hostility to the relief sought, does not con-
stitute such a defense. Searl v. Searl, 122 111.

App. 129. Solicitor's fees will not be allowed
in a suit to foreclose a trust deed where the
trustee, or a member of the law firm to which
he belongs, acts as complainant's solicitor.
Touhy V. McCagg, 121 111. App. 9 3. Action
by wife to enforce contract whereby husband
agreed that, in consideration of her dismiss-
ing a divorce suit previously instituted
against him and for the settlement of the dif-
ferences between them, she should receive
a cerl^ain sum monthly out of his estate In
full of her right of dower and for her sup-
port and that of the children If she should
thereafter leave him for good cause, held an
action on contract, and not one for divorce
or alimony, so that she was not entitled to
attorney's fees. Woodruff v. Woodruff [Ky.]
91 S. E. 265. Rev. Chancery Act 1902,
§ 91, authorizing an allowance of counsei
fees to complainants in equity cases, is not
invalid because it gives the court power to
impose a counsel fee on one class of litigants
and not on another, and because It leaves
the amount of the counsel fee to the dis-
cretion of the chancellor. Buttlar v. Buttlar
[N. J. Err. & App.] 64 A 110. Testimony giv-
en before an examiner may be treated as a
deposition within meaning of U. S. Rev. St.
§ 824, providing for solicitors' fees. State of
Missouri V. Illinois, 202 U. S. 598, 60 Law.
fid.
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sued on/' so provides. They are allowed in some states as a penalty in cases of

stubborn litigiousness/" or where a party acts in bad faith." In partition proceed-

ings, where such proceedings are adversary, counsel fees may not be taj:ed against

the entire estate.^^ The provisions of the bankruptcy act for the allowance of costs,

counsel fees, expenses, and damages to the respondent on dismissal of an involuntary

petition, apply only to cases where an application to seize and hold the property of

the alleged bankrupt pending the hearing was granted and a bond given as provided

by the act.'' Where no seizure of the property of the alleged bankrupt was made,

and no bond ordered or given, the fact that a temporary injunction was granted

restraining the sale of the debtor's goods pending the proceedings, under the gen-

eral equity powers of the co\irt, does not justify an allowance for counsel fees and
expenses on a dismissal of the petition.'*

Interlocutory proceedings}^—As a general rule, on the aiBrmance of an' order

sustaining a demurrer, the appellant is only entitled to the costs of the appeal.'"

In Alabama one succeeding on a special plea is only entitled to costs subsequent to

its fiUng." In New York where a demurrer to an entire complaint in a common
law action is sustained with leave to amend, the defendant, on entering the inter-

locutory judgmeht, is entitled to tax full costs to that time as a matter of right,"

and the same is true of the successful party on a motion for a new trial made on

the case made and settled." In Missouri if a third petition, answer, or reply is filed

and adjudged insufficient, or the whole or some pajt thereof is stricken out, the

party filing it must pay treble costs.*" In Iowa if an action is brought in the wrong

29. A solicitor's fee In a foreclosure pro-
ceeding cannot be included in the costs un-
less It Is a.uthorlzea by tlie contract of the
parties. Johnson v. Clegg-, 121 111. App. 560.

Where deed of trust provides for allowance
of percentage of principal as solicitor's fee,

but amount of percentage Is left blank, it, is

equivalent to no provision, and specific pro-
vision having failed, fees cannot be allowed
under general provision for all expenses. Id.

Where a note and mortgage given by a debt-
or to secure his creditor Includes items of

solicitor's fees Incurred by the creditor in the
prosecution of his claim and an item of in-

terest on an open account, such solicitor's

fees and Interest should be allowed to the
creditor on foreclosure of the mortgage.
Pitzele V. Cohn, 217 111. 30, 75 N. E. 392.

Where an infant, not made a party to a
foreclosure suit, brought an action for posses-

sion and partition alleging ownership of an
undivided interest in the premises and the
mortgagee in possession set up his mortgage
In defense and asked for a Judgment of fore-

closure of the same, he was entitled to a
reasonable allowance for attorney's fees as

provided by the mortgage, upon the entry

of Judgment foreclosing the same. Gravelle

V. Canadian & American Mortg. & Trust Co.

[Wash.] 85 P. 36.

30. Mere failure of a railroad company
to settle a claim for damages, even after

the party holding it has been invited to dis-

cuss the matter of settlement, is not stubborn
litigiousness, rendering the company liable

for attorney's fees In an action brought on

the claim. Macon, etc., R. Co. v. Stewart
[Ga.] 54 S. B. 197. Evidence held not to au-

thorize Jury to find attorney's fees against
defendant. Id.

31. Bad faith of defendant held not prov-

en so that Judgment would not be amend-
ed on appeal to allow attorney'g fees. Rich-
ards V. Perrodin [La.] 40 So. 789.

32. Piscus V. Wilson [Neb.] 104 N. W. 856.
33. 30 St. L.. 547, § 3e, 1 Fed. St. Ann. 545,

construed. In re Hines, 144 P. 147.
34. Where pending the sale of debtor's

stock of goods under execution, certain
creditors fil^d a petition in bankruptcy
against him, and obtained an injunction re-
straining the sale of goods pending adjudi-
cation, which was subsequently denied, the
alleged bankrupt was not entitled to recov-
er on the injunction bond either attorney's
or keeper's fees, damages or expenses for at-
tending court, but could recover only a dock-
et or attorney's fee of $20, under Chancery
rule 34, and costs of taking certain deposi-
tions. In re Hines, 144 P. 147.

35. See 5 C. D. 852.
S8. When an appeal is prosecuted from

a Judgment on an order sustaining a demur-
rer to the complaint. Hill v. Standard Min,
Co. [Idaho] 85 P. 907.

37. Where court .overruled demurrer to
plea "since the last continuance," and plain-
tiff declined to plead further, held that all
costs accruing in the case prior to the filing
of the plea since the last continuance should
have been adjudged against the defendant.
McCoy V. Louisville & N. R. Co. [Ala.] 40 So
106.

38. Code Civ. Proc. § 3232, construed. De
Tur^kheim v. Thomas, 99 N. Y. S. 104. Court
has no discretion in the matter. Id. May
include costs after notice of trial and be-
fore trial. Id. If leave to amend is not ac-
cepted, would, on entering final Judgment,
only be entitled to tax costs of so doing.
Id.

39. Printed case held to show that mo-
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county and defendant demands a change to the proper one, the court may award

him a reasonable compensation for his trouble and expense in attending at the

wrong county.*^ The amount to be allowed is largely within the discretion of the

trial court.*^

Extra allowances.*^—Statutes in some states authorize the trial court, in its

discretion, to award an extra allowance of costs to the prevailing party** in difficult

and extraordinary cases,*^ which is usually based on the amount recovered or claimed,

or the value of the subject-matter involved.*" No allowance will be made in special

proceedings.*^

On appeal or error.*^—Disbursements necessarily made to secure a review of a

case are a part of the costs necessarily incurred.*" No items except those provided

for by statute may be taxed. ^^ Among those generally included are the cost of pre-

paring, certifying, and sending up the record,"^ and the fees of the clerk of the ap-

tion was made upon the case. Koeppel v.

Koeppel, 98 N. T. S. 215.

40. Rev. St. 1899, § 623. Sidway v. Mis-
souri Land & Live Steele Co. [Mo.] 94 S. W.
S55. It is not necessary that the judgment
of insufficiency be In the trial court, but
pleading is "adjudged insufficient" within the
meaning of this section where supreme court
upon- appeal from judgment holds that peti-

tion was insufficient and that the order over-
ruling a motion to strike it was erroneous,
and reverses and remands the case. Id. In
such case it Is immaterial that, upon the
remanding of the case, the trial court fails

to make a formal entry sustaining the mo-
tion to strike, where, upon the filing of the
mandate and copy of the opinion in the trial

court, the plaintiff filed an amended petition.

Id.

41. Code, § 3504. Moyers v. Council Bluffs
Nursery Co. [Iowa] 107 N. W. 924. Statute
contemplates only that defendant shall re-

cover for his trouble and expense in moving
for change of venue, and not that he shall

recover compensation for time, trouble, and
expense in defending case on its merits when
change of venue is denied, or of an appeal,
though judgment is reversed on ground that
change should have been granted. Id.

42. Allowance held proper. Moyers v.

Council Bluffs Nursery Co. [Iowa] 107 N. "W.

924.
43. See 5 C. L. 852.

44. Where amount sued for was $48,200,

and complaint was dismissed, defendant's
right to an allowance was not affected by
the fact that referee should- have awarded
plaintiff judgment for ?35, where defendant
would still have been entitled to full costs.

American Fruit Product Co. v. Ward, 99 N.
Y. S. 717.

45. Code Civ. Proc. § 3253. Statute to be
strictly construed, and case must be both
difficult and extraordinary. Prey v. New
Tork, etc., R. Co., 100 N. T. S. 229. Allow-
ance does not depend upon whether difficult

questions of law are Involved, but case may
be difficult and extraordinary because of
questions of fact involved. Allowance held
proper. American Fruit Product Co. v.

Ward, 99 N. Y. S. 717. In an actioni to fore-
close a mortgage, the burden is on a
plaintiff claiming an extra allowance in ex-
cess of $200 to show that the action is dif-

ficult and extraordinary. Code Civ. Proc. §

3253, construed. Riesgo v. Glengaritfe Real-
ty Co., 99 N. Y. S. 592.
Allowed: In action insolving right of

plaintiffs to have unobstructed flow of
stream. Henderson Estate Co. v. Carroll
Elec. Co., 99 N. Y. S. 365.

Sfot allowed: In action of negligence
which Is neither difficult nor extraordinary,
though close questions are presented for de-
termination. Walker v. Newton Falls Paper
Co., 97 N. Y. S. 521. In action for death due
to negligence of driver of wagon belonging
to club while carrying deceased to clubhouse.
Beecroft v. New York Athletic Club of New
York, 97 N. Y. S. 831. In action by shipper
against carrier, for damages for failure to
properly transport fruit. Frey v. New York,
etc., R. Co., 100 N, Y. S. 229. In action by
brokers for commissions where only question
was liability of defendant for commissions
on, goods sold by plaintiffs during the con-
tinuation of contract between them and de-
fendant, but not delivered until after its
termination. Brown v. Retsof Min. Co., 109
App. Dlv. 150, 95 N. Y. S. 815. Where
all that had been done by defend-
ant In action by city to enjoin placing of
material which was not fire proof in a build-
ing was to interpose an answer, move to
vacate a temporary injunction, and argue an
appeal from an order denying the motion.
City of New York v. Stewart Realty Co.,
98 N. Y. S. 889.

46. No extra allowance can be made on
discontinuance of the case where no facts
are stated from which court can determine
value of subject-matter. City of New York
v. Stewart Realty Co., 98 N. Y. S. 889. Value
of subject-lnatter Involved held sufficient-
ly proven to warrant allowance. Henderson
Estate Co. v. Carroll Elec. Co., 99 N. Y. S. 365.

47. Code Civ. Proc. § 3240, allowing the
granting of costs in a special proceeding,
does not permit the granting of an extra
allowance. In re Mankowskl, 49 Misc. 606,
99 N. Y. S. 1058.

48. See 5 C. D. 853.
49. Montana Ore Purchasing Co. v. Boston

& M. Consol. C. & S. Min. Co. [Mont.1 84 P.
706.

50. Hess V. Great Northern R. Co. [Minn.]
108 N. W. 803. Items for express charges
disallowed, there being no provision in the
statute or rules for their recovery. Clark
V. Eltinge, 39 Wash. 696, 83 P. 901.
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pel] ate court.'* A party is also entitled to tax costs necessarily incun-ed in printing

the record'^ and briefs/* but charges for preparing'" or printing matter not necessary

to a determination of the ease,'* or for printing unauthorized briefs/^ will not be

51. Where the parties do not agree as to
the correctness of a bill of exceptions taken
down by a reporter employed by one of the
parties, the trial judge may order a tran-
script of the offlcial reporter's notes to be
made and tax the charge therefor as costs.
People V. Chetlaln, 219 111. 248, 76 N. E. 364.
Clerk of district court is entitled to 10 cents
per folio for typewritten transcript filed

with clerk of supreme court, but where it is

made up of copies of the evidence obtained
from the stenographer, and of the pleadings
and findings prepared by a copyist employed
by defendant, he Is not entitled to charge
anything except for comparing the copy with
tlie original and for his certificate. Pol. Code
§ 4636. Items held excessive. Montana Ore
Purchasing Co. v. Boston & M. Consol. C.
& S. Min. Co. [Mont.] 84 P. 706. Under rules
of supremo court of Nevada providing that
the expense of printed transcripts on appeal
in civil cases, and papers constituting the
record In original' proceedings to be printed,
shall be allowed as costs, the reporter's fee
for transcribing notes or the record
on appeal and the cost of typewriting
briefs are properly taxable to the success-
ful party. Brandon v. West [Nev.] 83 P. 327.

Gen. Laws 1903, p. 85, does not contemplate
that stenographer's fee for transcript of evi-

dence shall be taxed as costs, but it must
be paid for by party demanding it. Flory v.

San Antonio Traction Co. [Tex. Civ. App.] 13

Tex. Ct. Rep. 772, 89 S. W. 278. Expense of
obtaining transcript, where defendant ob-
tained order requiring it to be filed on ground
that plaintiff's statement of facts was defec-
tive, and that plaintiff refused to fur-
nish transcript, and that defendant was un-
able to make a correct statement without it.

Id. Under Bal. Ann. Codes & St. 9 6528,

prevailing party held entitled to taix ten
cents a folio for stenographer's fees for mak-
ing transcript of oral testimony of witnesses,
but not for copies of documents received as
exhibits and filed In the case. Clark v. El-
tinge, 39 Wash. 696, 83 P. 901. Where it does
not appear from the cost bill or the affidavit

thereto that the amount therein charged for

the transcript constituted the clerk's fees

for preparing, certifying and sending up the
record, only 6 cents per folio will be allowed
therefor. Bal. Ann. Codes & St. § 6528, su-

preme court rule 14. Id. Under Rev. St.

1899, § 4266, providing that when a judg-
ment is reversed the plaintiff in error is en-

titled to recover his costs, and there shall be
taxed as part of the costs the cost of mak-
ing the transcript of evidence in the case,

when the evidence in the action was taken
before a commissioner and he transcribed all

the evidence, and costs were taxed therefor
in the court below and no further tran-

script was made, plaintiff in error was not
entitled to costs for making the transcript.

Lewis v. England [Wyo.] 85 P. 1049. Plain-

tiff held entitled to cost of procuring copy of
stenographer's minutes for purpose of pre-

paring amendments to the case on appeal,

though copy was obtained before decision

was rendered and before briefs were sub-

mitted, and was used by counsel in prepar-
ing his brief. Bremer v. Manhattan R. Co.,

99 N. T. S. 746. Respondent is entitled to
cost of procuring stenographer's minutes to
enable him to propose amendments to appel-
lants' proposed case, though he never re-
quested appellants to loan him their copies
or prepare amendments. Starkweather v.

Sundstrom, 98 N. Y. S. 1086. Case held not
to have exceeded 50 folios so that it was
error to tax $10 on ground that it did.
Koeppel V. JCoeppel, 99 N. Y. S. 872. Under
Code Civ. Proc. § 1866, a party may tax
costs for copies of stenographer's notes of
the testimony actually and necessarily used
in the preparation of bills of exceptions,
though they were ordered during the trial

and prior to a final decision. Montana Ore
Purchasing Co. v. Boston & M. Consol. C. &
S. Min. Co. [Mont.] 84 P. 706. Legal fee for
such copies is 5 cents per folio when they are
verbatim transcripts. Code Civ. Proc. § 373.

Id.

62. Fees of clerk of supreme court at
rate of 15 cents per folio for copy of opinion
on appeal attached to remittitur, held tax-
able as costs. Pol. Code §§ 872, 873, and
supreme court rule 19. Montana Ore Pur-
chasing Co. V. Boston & M. Consol. C. &
S. Min. Co. [Mont.] 84 P. 706..

63. Amount paid for cuts used In tran-
script, properly disallowed. Montana Ore
Purchasing Co. v. Boston & M. Consol. C. &
S. Min. Co. [Mont.] 84 P. 706. Where tran-
script is printed under contract, contract
price alone can be charged. Id.

S4. Under Bal. Ann. Codes & St. 5 6528,
affidavit to cost bill must show that amount
charged for printing briefs was necessarily
paid for that purpose, and if it does not, 75
cents per page will be allowed, as provided
by supreme court rule 14, when no cost bill

is filed and served. Clark v. Eltinge, 39
Wash. 696, 83 P. 901.

65. Where on appeal no error was found
in the main judgment, the only error being
an order made after trial refusing to retax
costs, and transcript contained much un-
necessary matter, held that only so much of
tlie cost of the transcript would be assessed
against appellee as court deemed would
have been sufficient to have brought up such
order for review. Wall v. Melton [Tex. Civ.
App.] 16 Tex. Ct. Rep. 112, 94 S. W^. 358.

A party should not be allowed for unneces-
sary matter in an abstract, under supreme
court rule 12, requiring preservati9n in ab-
stract of everything material to the case
and the omission of everything else. McVay
V. Tousley [S. D.] 107 N. W. 828.

68. Cannot recover for printing unneces-
sary matter in transcript. In re Pease's
Estate [Cal.] 85 P. 149. The cost of printing
an unnecessary additional abstract filed by
appellee and of appellant's denial of the
same, and the cost of certifying the record
in such case, will be taxed to appellee, al-

though the judgment is affirmed. Blumen-
thal v. Union Elec. Co. [Iowa] 105 N. W.
588. Items for printing record and brief cut
down. Merritt Tp. v. Harp [Mich.] 13 Det.
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aUowed, tlie appellate court being the sole judge of what is necessary." Where

appeals by several parties are dismissed on motion of the respondent for abandon-

ment, he is entitled to only one bill of .costs, including one statutory attorney fee."*'

In many states the court is authorized to award a penalty by way of damages for

needless or frivolous appeals."" Where both parties appeal and the order of the

Leg-. N. 487, 108 N. W. 746. Where a party
causes unnecessary parts of the record to

be printed, the supreme court will, on mo-
tion, make a special order in regard to the
payment of the costs of such printing and
refuse to allow the party causing such un-
necessary matter to be printed to tax the
same as costs, though he be the prevailing

party. Wisner v. Field [N. D.J 106 N. W.
38. In case of duplication or failure to prop-
erly abridge the record, the court may limit

appellant's taxation of costs. St. Paul Boom
Co. V. Kemp, 125 Wis. 138, 103 N. W. 259.

Order requiring defendant husband in di-

vorce suit to pay certain sum for printing

record on wife's appeal should have re-

quired him to pay cost of printing such rec-

ord when the amount should be ascertained

and the record printed, fact that the cost

of printing all the record would be the speci-

fied sum not Justifying a presumption that

such sum would be necessary to print case

as finally settled by trial court. Stern-

berger v. Sternberger, 98 N. T. S. 946.

Plaintiff held not entitled to costs for mak-
ing case and exceptions on appeal from order
granting a new trial, where all he did was
to print the paper's enumerated in the order
appealed from, which Included the case and
exceptions already made by defendants.
Koeppel V. Koeppel, 99 N. T. S. 872. Under
Laws 1905, p. 589, o. 365, § 1, limiting the
amount to be allowed for printing on ap-
peal to 150 pages, where appellant's case
contained more than that number of pages
the infraction of supreme court rule 9 (59

N. W. v.), prohibiting the reprinting -ol

evidence in the brief, wa,s immaterial. More
V. Milwaukee Monument Co., 126 Wis. 41,

104 N. W. 1013. Where appellee printed an
argument consisting of 156 pages, and 120

pages were largely made up of a reprint of

the abstract of testimony of witnesses in

the case, the cost of printing that part of

the brief will be taxed to him. Steele v.

Crabtree [Iowa] 106 N. W. 753.

57. The printing of an unauthorized brief

win be taxed against the party filing the

same. Anundsen v. Standard Printing Co.

[Iowa] 105 N. W. 424.

5S. On appeal from clerk's taxation of

costs of printing alleged unnecessary matter,
the appellate court will exercise Its In-

dependent judgment as to what the record
should contain to present a case for re-

view. District court has no power to say
that any part of transcript should have been
omitted as unnecessary, the supreme court
being the exclusive judge, within the limita-
tions of the statute, as to what the record
should contain. Montana Ore Purchasing
Co. V. Boston & M. Consol. C. & S. MIn. Co.
[Mont.] 84 P. 706. Lower court has no right
to disallow an Item charged for a supple-
mental brief filed after the appeal was
argued and submitted, the supreme court

being the judge as to Its necessity. Objec-
tions must be made in supreme court. Id.

Where no application Is made for the elimi-
nation of unnecessary matter from the ab-
stract, the clerk has no authority to reduce
the amount claimed therefor on the ground
that it contains unnecessary matter, but It

Is the duty of the appellate court on appeal
from the taxation of costs to determine
what. If any, portion is unnecessary or Im-
proper. MoVay v. Tousley [N. D.] 107 N. W.
828.

B». Where many parties owning separate
and distinct parcels of land merely give
notice of appeal from an order confirming
an assessment roll and a bond. In re Seat-
tle, 40 Wash. 450, 82 P. 740.

eo. Hebert v. Hebert [S. D.] 104 N. W.
911. Where in an action on a note defendant
appealed from a judgment in plaintiff's favor,
but confessed the appeal was without merit,
plaintiff having been deprived of the amount
of his judgment for upwards of two years,
and caused expenses for costs, attorney's
fees, and printing a brief, was entitled to
an affirmance with damages. Goff v. Healey
[Cal. App.] 83 P. 89. Code 1892, § 4360,
providing for 5 per cent damages on afilrm-
ance in certain cases, applies as well to
actions arising ex contractu as to ac-
tions ex delicto. Howie Bros. v. Bonds
[Miss.] 40 So. 227. Can be allowed only when
there is an unconditional affirmance, and
not when afljrmance is conditioned on enter-
ing a remittitur, Id. Judgment affirmed
with 10 per cent damages where plalntifC
In error failed to file brief or to bring up
sta.tement of facts in the record, and charge
copiplalned of appeared to be applicable to
his pleadings. Granberry v. Mussman [Tex.
Civ. App.] 90 S. W. 533. Held that It ap-
peared from record that writ of error was
sued out for purpose of delay a-nd with-
out sufficient cause, and judgment affirmed
with 10 per cent damages. Ellis v. National
City Bank [Tex. dv. App,] 14 Tex. Ct. Rep.
892, 94 S. W. 437. Judgment was excessive
owing to an error in calculation, and de-
fendant filed petition and supersedeas bond
for writ of error. After citation was had,
but before transcript was taken out, judg-
ment was corrected in lo^wer court on motion
of plaintiff, of which defendant had notice.
Transcript was then procured and brought
to appellate court and writ of error prose-
cuted. Held that plaintiff was entitled to an
affirmance with damages. Blain v. Park
Bank & Trust Co. [Tex. Civ. App.] 94 S. W.
1091. Under Kurd's Rev. St. 1897, c.

33, § 23, giving the supreme court
power on affirmance of an appeal prosecuted
for delay to award damages to appellee, and
§ 10, providing that the practice in appellate
courts shall be the same so far as appli-
cable as that In the supreme court, the ap-
pellate court has power to assess damages
when an appeal Is prosecuted for delay, and
the supreme court will not review the ex-
ercise of this power In absence of any show-
ing that it has been abused. McCarthy v.
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trial eourt is affirmed on both appeals, no part of the expense rendered necessary

solely and only by reason of the appeal of one party can be charged against the

other.*^

§ 9. Procedure to tax costs; correction and review."'—The court is not re-

quired to embody in its decree the amount or the particular items of cost, but the

rule is to pronounce a general Judgment in favor of one or the other of the liti-

gants and to leave their taxation to the clerk, and when the costs are legally taxed

and the amount ascertained, the judgment for costs is a judgment for that amount.^'

Costs are usually taxed on motion, or by application on notice,'* within a specified

time after judgment is rendered,'^ the other party being given a specified time with-

in which to file objections.'* A verified cost bill is required in some states."' The
burden of proof is upon parties filing exceptions to cost bills with the clerk of tho

supreme court.'^ The Tennessee statute requiring costs against a county to be certi-

fied to by the judge or district attorney, or the attorney general, applies only to

Alphons Custodia Chimney Const. Co., 219
III. 616, 76 N. E. 850.

61. Where expense of printing record and
causing- proper returns to be made, in case
In which both parties appealed, was rendered
necessary solely and only by reas,on of de-
fendant's appeal, and its appeal could not
have been heard otherwise, held that no part
of it could be taxed against plaintiff, and it

was error for clerk to require each party to

pay half of it. Hess v. Great Northern R.
Co. [Minn.] 108 N. W. 803. Fact that plain-
tiff was permitted to submit his appeal on
defendant's printed record held Immaterial,
there being no statutory provision for a
division of the expense of printing the same
In such case, and this was particularly true
where a full record was not necessary to the
presentation of plaintiff's appeal. Id.

63. See 5 C. L. 854.

63. State v. Alexander, 115 Tenn. 156, 90

S. W. 20. Failure of decree for costs in pro-
ceedings to recover taxes improperly as-
sessed to recite that it was pronounced in

favor of the clerk and master, ajid its omis-
sion to specify in detail the items of cost and
their apportionment between the state and
county, held not to vitiate the decree. Id.

Where defen-dant is adjudged entitled to

treble costs under Rev. St. 1899, § 623, on
third petition being adjudged insufficient,

judgment need not contain itemized state-

ment of such costs. Sidway v. Missouri Land
& Live Stock Co. [Mo.] 94 S. W. 855.

64. A party against whom costs are to be
taxed is entitled to notice of the taxation of

the same, and any statute providing for tax-

ation without notice would violate the con-
stitutional provisions in depriving one of

property without due process of law. State

v. District Ct. [Mont.] 85 P. 367. Code Civ.

Proc. § 1867, points out the mode to be pur-

sued for the enforcement of costs In original

proceedings and provides that a memoran-
dum of the items of costs shall be served

on the adverse party. Section 1869 provides

that, whenever costs are awarded to a party

by an appellate court. If he claims such costs,

he must within a certain time deliver to the

clerk below a memorandum of his costs veri-

fied, as provided by Sec. 1867, and thereafter

he may have execution therefor. No provi-

sion in the latter section is made for notice

to the adverse party. Held that the pro-

visions for notice In former section are ap-
plicable to proceedings under the latter. Id.

65. Fact that costs were taxed more than
five days after day when judgment was ren-
dered in municipal court held not an irreg-
ularity, since Laws»1902, p. 1589, c. 580, §§
341, 342, contemplate that the Judgment is
not complete until the costs are inserted,
and no limit of time is fixed for the taxation
after judgment Is "rendered." Allen v.
Wells, Fargo & Co., 95 N. Y. S. 597. Review
provided for by § 342, within five days after
"entry" of judgment, may be had within that
period when computed from time when "en-
try" Is completed by the insertion of costs.
Id.

66. Under Sess. Laws 1903, p. 209, has five
days after the filing of the statement of costs
to file his objections thereto. Basim v.
Wade [Or.] 84 P. 387.

67. Under Supreme Court rule 6, a party
desiring to recover costs on appeal for print-
ing transcript, afiidavits, etc., must file with
the clerk and serve on the opposite party a
verified cost bill, but the other costs, includ-
ing costs In the lower court, may be taxed
without a bill of costs, according to the fee
bill. Candler v. Washoe Lake Reservoir &
Galena Creek Ditch Co. [Nev.] 82 P. 458.
The affidavit of counsel for defendant in a
slander suit to the cost bill, supported by
evidence that he had served on plaintiff's
attorney, the day before plaintiff dismissed
the action, a notice of motion to dismiss, in
the absence of evidence to the contrary, proves
the incurring of the expense for counsel
fees. Gaffey v. Mann [Cal. App.] 84 P. 424.
Where the aiffidavit to a bill of costs, taxed
without notice to the opposite party. Is not
made by the party or his attorney, or some
person having such relation to the case that
it may be presumed that he had knowledge
of the essential facts, it must affirmatively
show the source of the knowledge of the
affiant in order to cast on the exceptant
the burden of proving its Inaccuracy. Hart-
ley V. Weideman, 28 Pa. Super. Ct. 50.

68. Clark v. Bltlnge, 39 Wash. 696, S3 P.
901. An exception to the transcript as con-
taining irrelevant, redundant, and immaterial
matter, not necessary nor used by the court
in determining the Issues, will be overruled
where the matter Is not pointed out. Clerk
will not go over entire case to find It. Id.
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cosfs in criminal cases.'' The costs and expenses of maintaining sequestration

sliould not be taxed until the respective liability of the parties therefor has been

determined.'^"' The taxation of costs is in the nature of an adjudication, which,

though it be the immediate act of the ofi&cer, is in contemplation of law the act of

-the court,'^ and an ofiBcer who has settled with the county upon the basis of a taxa-

tion procured or assented to by him is precluded from maintaining an action in an-

other court for a larger sum.''^

The remedy to review a taxation by the clerk is by motion to retax," made on

notice to the adverse party.'* The function of the court in reviewing the taxation

of costs by the clerk is not to try the question de novo but simply to examine his

conclusions,'^ and only such objections as have been presented to the clerk can be

considered.'" Failure to assert the total invalidity of the taxation before the tax-

ing oflBcer does not, however, preclude a subsequent motion to vacate it."

As a general rule, in a chancery case, no appeal lies from a decree for such

costs as are in the discretion of the chancellor,'* but a decree for costs not discre-

tionary is appealable if the jurisdictional amount is involved.'" Where an appeal

lies, the usual rules as to parties entitled to appeal apply.*" The amoimt claimed

in the complaint, and not the amount of costs claimed, governs the question of

jurisdiction.*^

An appellate court will not review a taxation of costs by the lower court where

eo. Shannon's Code, § 672, and Acts 1897,

p. 155, c. 29, § 1, do not require certifica-
tion of costs against county in suit to re-
cover taxes improperly assessed. State v.

Alexander, 115 Tenn. 156, 90 S. W. 20.

70. Application for writ of mandamus to
compel taxation of costs and expenses to be
incurred by sheriff in maintaining seques-
tration, pending- an accounting- between the
parties, held premature before an accounting
had been had between the parties and their
respective liability for such costs and ex-
penses determined. Martel v. Jennings-
Heywood Oil Syndicate, 115 La. 622, 39 So.
708.

71. Kottcamp v. York County, 28 Pa. Su-
per. Ct. 100.

72. Constable who has been paid for serv-
ing subpoenas on basis of bills made out
and sworn to by him, and regularly taxed
by clerk of quarter sessions court, in cases
in which fees were earned, cannot sue coun-
ty in common pleas for larger sum. " Kott-
camp V. York County, 28 Pa. Super. Ct. 100.

73. If on the taxation of costs pursuant
to a judgment items are included to -which
the party in whose favor they are taxed is

not entitled, the remedy of the other party
is by motion to retax, the action of the court
on such motion being reviewable by appeal.
Taxation of treble costs under Rev. St. 1899,
§ 623, where third petition Is adjudged in-
sufBoient. Sldway v. Missouri Land & Live
Stock Co. [Mo.] 94 S. W. 855. Appeal from
judgment reciting that defendant recover
treble costs held not to bring up objection
that items not contemplated by statute -were
included therein. Id. The remedy In case
the clerk of the municipal court refuses to
include any costs in the judgment is by ap-
plication to a justice for a review of the
taxation, and mandamus to compel him to
include them will not lie. Refusal is a tax-
ation within meaning of Municipal Court Act
§ 342. providing for review. People v. Lang,
109 App. Div. 706, 96 N. Y. S. 555. Before

relief can be had under Code 1896, f 1344,
providing for retaxation of costs on motion
of the aggrieved party if taxation is exces-
sive, it must appear that the costs com-
plained of have been actually taxed against
the movant. James v. Vickers [Ala.] 40 So.
657. It is not enough that judgment has
been rendered for costs, but it must appear
that they have been improperly taxed. Id.

74. Notice of a motion to retax costs need
only be given to the adverse party or parties.
No exception to this rule in case of motion
to retax the costs as to witness fees, and
witnesses need not be notified. Wall v. Mel-
ton [Tex. Civ. App.] 16 Tex. Ct. Rep. 112. 14
S. W. 358.

75. Dunbar v. Montreal River Lumber Co.
[Wis.] 106 N. W. 389.

76. Patterson v. Calhoun Circuit Judge
[Mich.] 13 Det. Leg. N. 269, 108 N. W. 351.

77. Question is one for the court and not
for-~the clerk. Hill v. Kahn, 98 N. T. S. 6*2.

78. Nutter v. Brown, 58 W. Va. 237, 62
a B. 88.

79. If amount is in excess of $100. Nut-
ter v. Brown, 58 W. Va. 237, 52 S. B. 88.
Extraordinary costs, such as allowances of
expenses and compensation of receivers,
either as between the receiver and the fund
in court and parties, or as between party
and party, are not discretionary, and a de-
cree respecting them is appealable. Id.
Such costs may, in proper case, be provision-
ally allowed to the officer out of the fund,
and ultimately be decreed to be paid to the
party entitled to the fund by his adversary,
but in either case a decree of such character
is appealable. Id.

80. Though board of county supervisors
have no such interest in the matter as to
entitle it to appeal on merits from judgment
against it in action to enjoin payment of
claims audited by it, it may appeal from so
much of the judgment as charges it with
costs. Fitch V. Hay, 98 N. Y. S. 1090.

81. Gaftey v. Mann [Cal. App.] 34 p. 424.
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the adjudication complained of relates to questions of fact/^ or mistal^es not called

to the attention of the trial court/' though it will review errors of law apparent

on the face of the record.^* So too, where the allowance of costs is discretionary

with the. trial court, its action will not be reviewed unless an abuse is clearly

shown.*^ The usual rules as to what matters are reviewable apply in actions on

cost bonds.^*

§ 10. Enforcement and payment.^''—Costs can be collected only by the method,

pointed out ia the statute.** Payment of accrued costs is often made a condition of

tlie right to proceed further,*" but this rule is intended to prevent the party in de-

fault from taking any afiBrmative proceeding ia the action, and cannot be used to

prevent him from defending himself from attack. °'' So too, where a judgment for

plaintiff is reversed on appeal and remanded for a new trial and a judgment render-

ed against him for the costs of the appeal, the proceedings below will not be stayed

until he pays such costs, or the suit dismissed if he fails to do so within a reasonable

time^"' Judgment may not be entered for costs allowed on a motion. "^ The costs

82. Not where It relates to number and
materiality of the witnesses In attendance,
the number of miles traveled by them, or
by the offloer serving the subpoena, and sim-
ilar matters of fact, since evidence on which
it is based is not brought up by the record.
Hartley v. Weideman, 28 Pa. Super. Ct. 50.

83. A mistake with reference to adjudi-
cating costs, where the record does not show
that anything was done to remedy it in the
trial court. Error is not taxing plaintiff

with all costs after date of original judg-
ment. Blain v. Park Bank. & Trust Co.
[Tex. Civ. App.] 94 S. W. 1091.

84. Hartley v. Weideman, 28 Pa. Super.
Ct. 60.

85. Allowance on change of venue. Moy-
ers V. Council Bluffs Nursery Co. [Iowa] 107
N. "W. 924. By court of equity. Thompson
V. Normanden [Iowa] 108 N. W. 315; United
States Rubber Co. v. Peterman, 119 111. App.
610. The discretion of a court of equity in

taxing costs is subject to review when arbi-
trarily or unreasonably exercised. Judgment
awarding entire costs and attorney's fees
against defendant held unjust and inequita-
ble, and each party required to pay his own
costs. Hering v. Simon [Neb.] 108 N. "W. 154.

80. Attachment plaintiff held not entitled
to contend on appeal that court erred in
rendering Judgment for costs against surety
on attachment bond where surety did not
appeal. Thompson v. Baxter [Ark.] 88 S. W.
985. Fact that some items of cost were in-

cluded in Judgment for plaintiffs, in action
on cost bond, which did not go to them,
held not open to consideration on appeal
where they were not put in issue by the
pleadings. Downs v. Growney [Mo. App.] 90

S. W. 119.
87. See 5 C. L. 856.

88. State v. District Ct. [Mont.] 85 P. 367.

89. As a general rule the costs Imposed
upon the termination of an action at law
must be paid before another action can be
maintained by the same litigant for the same
cause. Muratore v. Pirkl, 109 App. Div. 146,

95 N. T. S. 855. Where trial resulted in

judgment of nonsuit with costs, and plain-

tiff thereafter obtained an order permitting
him to prosecute a new action for the same
cause as a poor person, which order was sub-
sequently set aside with leave to renew,

held that plaintiff's proceedings should have
been stayed until he paid costs of first action.
Id. Actions for personal injuries held for
same cause, though first was brought under
employer's liability act and second was at
common law. Id. Proceedings in the second
action will be stayed on motion until they
are paid. Loftus v. Straight Line Engine
Co., 97 N. T. S. 790. The right is absolute,
and the application for the stay may be
made at any time while the cause is in the
course of litigation. Right not waived by
failure to make application until after filing
answer. Id. An order requiring plaintiff
to pay the costs of a prior action before he
could prosecute a second action, which did
not fix the time within which payment waa
to be made, at least required the plaintiff
to pay the costs within a reasonable time
if he desired to prosecute" the second action.
Arthur v. Washington Water Power Co.
[Wash.] 85 P. 28. In Nebraska the common
law rule making the payment of costs in the
action dismissed a prerequisite to the pros-
ecution of another is one which the trial
court, in the exercise of sonud discretion, may
or may not apply. Yates v. Jones Nat. Bank
[Neb.] 105 N. W. 287. Interlocutory costs
awarded upon an issue of law, where an is-
sue of fact remains Indisposed of, stay all
proceedings on the part of the party re-
quired to pay the same, except to review
or vacate the order or judgment, without
further direction of the court, until the pay-
ment thereof, the same as costs of a motion.
Code Civ. Proc. §§ 3232, 3233. 779, construed.
Bigelow v. Drummond, 109 App. Div. 132 95
N. T. S. 1027.

90. Defendant held entitled to defend ac-
tion upon issues raised by general denial,
though in default. Code Civ. Proc. § 779,
construed. Goldberg v. Wood, 98 N. T. s'.

200. Where the trial justice determined that
defendant would not be heard unless he paid
the costs of a certain motion, and that in
default of payment before a specified day
an inquest would be taken, It was not neces-
sary for defendant to appear on the day
fixed for the inquest, but his remedy was to
permit the inquest to be taken and then
move to set it aside. Id. An inque.=it be-
cause of defendant's failure to pay the costs
of a motion cannot be justified by the ab-
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and expenses of opposing a motion made upon an order to show cause why an in-

junction pendente lite should not be granted, where the temporary restraining order

is limited to erpire upon the hearing of the motion, are not recoverable as damages

because of the preliminary injunction." A party in whose favor a judgment for

costs is entered is entitled to judgment against the sureties on his adversary's cost

bond.°* In Iowa, all costs accrued at the instance of the successful party, which

cannot be collected of the other party, may be recovered on motion by the person

entitled tq them against the successful party."' A proceeding under the New York
code to charge the assignor of a claim, as the person beneficially interested, with

costs recovered against the plaintiff in an action thereon by the assignee, is a special

statutory proceeding, summary in its nature, and properly commenced by notice

or order to show cause."' It is a proceeding to enforce the judgment for costs,"^

and hence, when such a judgment rendered in the municipal court is docketed in

the county clerk's office, the supreme court has jurisdiction."* The moving papers

must fully set forth the facts necessary to confer jurisdiction on the municipal

court to render the judgment, or state that such judgment was duly given or made."'

In New York the surrogate has no authority to punish an administrator for con-

tempt for failure to pay costs assessed against him personally.^""

COUNTERFEITING.!
\

Scienter is an essential element of the offense of passing forged national bank
notes. ^

COUNTIBIS.

§ 1. Creation and Organization (»77).
Boundaries (978). County Buildings (978).
Kemoval of County Seats (978).

§ 2. Officers; Personal Rights and Liabili-
ties (979).

§ 3. Public Powers, Dntles, and Liabili-
ties (983).

A. General Po^wers and Duties (983).
B. Public Powers and Duties of Officers

(984). County Boards (984). Pow-
ers and Duties of Other Comity Of-
ficers (987).

C. Suits and Demands (988).
D. Contracts, Debts, and Expenditures

(989). Debts and Expenditures
(991). Bonds (992).

B. Torts (994).
F. Property and Funds (994). ' Deposi-

tories (995).
G. Presentation, Allowance, Enforcement,

and Payment of Claims (995).
H. Warrants; Issuance and Enforcement

(997).

Scope of title.—^Matter peculiarly applicable to counties only is treated here.

sence of an affidavit of merits because the
answer "was verified. Id.

91. Ex parte Mathews [Ala.] 40 So. 78.

OZ. Code Civ. Proc. § 779, construed.
Hyde v. Anderson, 98 N. T. S. 62.

03. Sargent v. St. Mary's Orphan Boys'
Asylum. 98 N. Y. S. 632.

94. Where case is determined and judg-
ment for damages and costs entered in favor
of plaintiffs, sureties on cost bond are liable
for such costs and plaintiffs are entitled to
judgment ag-ainst them. Downs V. Growney
[Mo. App.] 90 S. W. 119.

95. Code § 3855. Cole v. Gates Lumber
Co. [Iowa] 108 N. W. 235. Claims of referee
and reporter selected by the parties held to
come within the statute, where equity case
was referred by agreement. Id. Where
court ordered that each party should pay
half the costs, held tha.t successful party
was not liable, under this statute, for more
than half of the claims of the referee and
reporter. Id.

96. Prooeedins under Code Civ. Proc. {

3247. Friedman v. Metropolitan S. S. Co.,
109 App. Div. 600, 96 N. Y. S. 331.

97. Friedman v. Metropolitan S. S. Co.,
109 App. Div. 600, 96 N. Y. S. 331.

88. Under Laws 1902, p. 1565, c. 580, § 261,
relating to docketing of municipal court
judgments in supreme court. Friedman v.
Metropolitan S. & Co., 109 App. Div 600.
96 N. Y. S. 331.

99. Under Code Civ Proc. § 532, as to
pleading judgments of courts of limited ju-
risdiction. Friedman v. Metropolitan S. S.
Co.,i 109 App. Div. 600, 96 N. Y. S. 331.

100. Code Civ. Proc. § 2555, even if broad
enough to include remedy invoked, must be
construed in connection with § 15, which
forbids imprisonment for nonpayment of
costs except in cases therein specified. In
re Banning, 108 App. Div. 12, 95 N. Y. S.
467.

1. See 5 C. L. 857.
2. Rev. St. § 5415. Gallagher v. TJ, S.

[G. C. A.] 144 F. 87.
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Matters relating to public corporations generally/ to public securities,* contracts,"

facilities," and ofBcers,' are given separate treatment. Taxation also is treated in a

separate article.®

§ 1. Creation and organization.^—Within its constitutional limits,^" the power

of the legislature to create new counties is not abridged because the change may
shorten the terms of offioers,^^ or will entail additional expense on the taxpayers.^^

The proceedings necessary for the formation of a new county, and the determination

of their sufficiency.^* is regulated by law. Illegal proceedings may be enjoined by

citizens of the county affected^* without the counties, out of which the new county

was to be formed, being made parties plaintiff,^" but nonjudicial proceedings in con-

formity to the constitution are not subject to judicial control.^" Counties or por-

tions of counties are not for all purposes the successors of those which preceded

them."
Counties may be classified according to population,^' although but one comes

within the classification,^' and the mode of determining the population when not

specified is the one provided for similar purposes in other parts of the constitution,^"

which being provided, a dissimilar mode provided by statute is void.^^

3. Municipal Corporations, 6 C. L. 714.

The scope of this title is relatively the

same as that of Municipal Corporations
wherein excluded matters are enumerated.
See 6 C. U 714.

4. See Municipal Bonds, 6 C. L. 704.

B. See Public Contracts, 6 C. L. 1109.

6. See Public Works and Improvements,
6 C. li. 1143; Bridges, 5 C. L.. 439; High-
ways and Streets, 5 C. L. 1645; Sewers and
Drains, 6 C. L. 1448; Toll Koads and Bridges,

6 C. L. 1698.
7. See Officers and Public Employes, 6

C. I* 841.
8. See Taxes, 6 C. L. 1602.

9. See 5 C. X.. 857.

10. Act of Sept. 30, 1903, taking territory

from Cleburne county and thereby reduc-
ing it to less than 600 square miles, vio-

lates Const. 1901, § 39, forbidding the reduc-
tion of the area of counties to less than
that amount. Kline v. State [Ala,] 41 So.

952.
11. Conner v. Gray [Miss.] 41 So. 186,

Neither the members of the board of su-

pervisors nor the Justice of the peace has
any right to complain of the exercise by
the legislature of its constitutional power
in the creation of a county until they be-

come directly affected by it. Mere fear of

an invasion of their rights as officers n<jt

sufficient ground. Id.

12. Because a legislative act providing

for the formation of a new county will entail

additional expenses gives the taxpayer no

right to complain. Conner v. Gray [Miss.]

41 So. 186.

13. In South Carolina, the constitution

places the duty of determining whether there

has been a compliance with the require-

ments of the constitution, preparatory to

ordering an election in the matter of form-

ing a new county, exclusively on the gov-

ernor. Lamar v. Croft [S. C] 53 S. E. 540.
' 14. Citizens of a county may sue to en-

join commissioners, appointed by the rov-
ernor pursuant to illegal proceedings to-

create a new county, from acting under

such appointment. Lamar v. Croft [S. C]
53 S. E. 540.

7 Curr. Jja-w—62.

15. Counties not necessary parties plaln-
tife. Lamar v. Croft [S. C] 53 S. E. 540.

16. It is not within the power of a chan-
cery court to stop an election held in con-
formity to the constitution for the creation
of a new county, nor to prevent the election
commissioners from making their returns
to the secretary of state. Conner v. Gray
[Miss.] 41 So. 186. When the governor has
determined that the acts prerequisite to
ordering an election on the question of form-
ing a new county have been done and has
oidered one, the courts cannot interfere.
Lamar v. Croft [S. C] 53 S. E. 540.

17. Original county note liable for debts
of de facto county since dissolved. Barnard
& Co. V. Polk County Com'rs [Mlnn.J 108
N. W. 294. Original county does not succeed
to the number of senators which two coun-
ties would have had. Heitman v. Gooding
[Idaho] 86 P. 785. As to debts and property
of old. county and new one, see post, § 3.

18. A classification of counties by popula-
tion Is proper in an act providing for the
construction of viaducts and the issuance of
county bonds therefor. Bingham v. Mil-
waukee County Sup'rs [Wis.] 106 N. W.
1071.

19. Milwaukee county alone coming with-
in the class. Bingham v. Milwaukee County
Sup'rs [Wis.] 106 N. W. 1071.

20. Under a constitutional provision giv-
ing a county with a population of over 8,000
both a county clerk and a district clerk,
the method of determining the population,
not being specilied, is the same as provided
In other parts of the constitution for simi-
lar pvirposes; as, the apportionment of rep-
resentatives and the' addition of a tax col-
lector to the sheriff as determined by the
population. Brooke v. Dulaney [Tex.] 16
Tex. Ct. Rep. 9, 93 S. W. 997.

21. The constitution providing for classi-
fication by population as determined by the
last preceding census, a legislative pro-
vision for determining the population, based
on the number of votes cast for governor
multiplied by five, held void. Brooke v.

Dulaney [Tex.] 16 Tex. Ct. Rep. 9, 93 S. W.
997.
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Boundaries.^'—Ordinary low 'water mark determines the limits of a coimtj'

bounded by the low water mark of a river. ^-^

County buildings must be located at the county seat in Louisiana.''*

Removal of county seats'^ is generally provided for by legislation^" under consti-

tutional restrictions.^^ Provisions for holding co'urt in places other than the county

seat a part of the time does not change the county seat.^* A legislature may confer

authority to remove county seats upon boards of supervisors/" and condition its

exercise by the board on a referendum.^* The power of special commissioners may
be conditioned on a finding by them of the financial practicability of a removal.^^

The governor of Alabama may deny a petition for a change of county seat, even

though signed by a majority of the voters, if he has reason to believe it was not

made in good faith.^^ The notice of a petition to remove should show clearly at

what meeting of the county board it will be presented.'^ The petition must be filed

oflicially,^* and publication, if required of both petition and notice, must be proved

of both.'" In describing place the words "site" and "location" have been held

synonymous.^* A resolution to submit to an election is not a legislative act of the

county board requiring a formal entitling elause.^^ The call for an election must

22. See 5 C. L. 857.

23. Not the "lowest low water mark."
Appeal of York Haven Water & Power Co.

[Pa.] 62 A. 97.

24. If a court house Is established In a
town the corporate limits of which are there-

after enlarged, a change in the location of

the building to the center of the town as en-
larged is not a removal of the court house
from the county seat such as to require a
special election to be held. Dupuy v. Police
Jury of Parish of Iberville, 115 La. 579, 39

So. 627.
25. See 5 C. Li. 858.

26. Gen. Acts 1903, p. 117, relative to the
change of county seats, is a general law and
is not repugnant to Const. § 106, because no
notice of its intended passage was given.

State V. Porter [Ala.] 40 So. 144.

27. In Alabama a county seat or court
house may be removed to any point in the
county regardless of nearness to boniMlarles,

under Const. § 41, since Const. § 40, forbid-

ding the running of a county line with-

in seven miles of the county court house,

relates only to changing of county lines or

creation of new counties. State v. Porter
[Ala.] 40 So. 144.

2S. In Kentucky, in all counties having
a city larger than the county seat over
seventeen miles from it, circuit court may
be held in both places alternately. John-
son V. Fulton [Ky.] 89 S. W. 672. Not spe-
cial legislation, though but one county falls

within its provisions. Id.

29. Not an unconstitutional delegation of

legislative power to the people. Stanton v.

Kssex County Sup'rs, 48 Misc. 415, 96 N. T.
S. 840, afd. 98 N. T. S. 1059.

30. Stanton v. Essex County Sup'rs, 48

Misc. 415, 96 N. T. S. 840, afd. 98 N. T. S.

1059.

31. Act of Feb. 5, 1901, authorizing the
removal of the county seat of Baldwin Coun-
ty, Alabama, required that the court house
commissioners were to ascertain what the

new court house building would cost, wheth-
er they could so arrange the payments for

the same that portion of the money could be

paid In yearly instalments, then, by con-
ference with the county commissioners, what
amounts they could contribute annually
without necessitating an Increase of tax
rate, and If by utilizing those payments,
with other funds on hand, the building could
be erected, they w^ere to proceed with the
erection of the same. Hand v. Stapleton
[Ala.] 39 So. 651.

32. State V. Porter [Ala.] 40 So. 144.
33. A notice was correct in designating

the next annual meeting as the meeting
at which the petition would be presented
where the publication Immediately preceded
such annual meeting, although the petition
was presented at a session nearly a month
after first assembly of the board. Stanton
v. Essex County Sup'rs, 48 Misc. 415, 96 N.
Y. S. 840, afd. 98 N. Y. S. 1059.

34. In Alabama a petition for the removal
of a county seat must be lodged with the
governor or his official force in a formal
manner so as to become an official document.
State V. Porter [Ala.] 40 So. 144.

3n. Board Justified in finding that both
notice and petition had been published from
an affidavit which specified only that the
notice had been published, where the notice
and petition w^ere one document. Stanton v.

Essex County Sup'rs, 48 Misc. 415, 96 N. Y.
S. 840, afd. 93 N. Y. S. 1059.

36. The use of the word "site" instead
of the word "location," In the notice of
election in respect to both buildings and of-
fices. Is not an available error. Stanton v.

Essex County Sup'rs, 48 Misc. 416, 96 N. Y.
S. 840, afd. 98 N. Y. S. 1059.

37. A resolution of the board of super-
visors for submitting to the voters the ques-
tion of the removal of a county seat, not
being tinal and binding, does not come under
Laws 1892, p. 1753, c. 686, § 17, requiring
acts or resolutions of the board of super-
visors in the exercise of its legislative pow-
ers to be prefixed with an appropriate title,
reference to the authority under which the
act Is passed and the number of votes cast
for and against it. Stanton v. Essex County
Sup'r.s, 98 N. Y. S. 1059.



7 Cur. Law. COUNTIES § 2, 9T9

purport to be by tlie proper officer.^' Signers of a petition for the removal of

a county seat naay withdraw at any time before final action/" and if in a sufficient

number, may thereby defeat the original petition/" but it requires the same formality

as was required of the origtaal petition.*^

§ 2. Officers; personal rights and liabilities.*^—County offices, while creatures

of tlie law existing independently of the actual election of an incumbent/^ do not

exist until the means of filling them axe determined/'' and an election to an office not

legally existing is void.*^ In respect of legislative representation a county is not

by succession entitled to the number of representatives apportioned to the counties

it succeeds.^" Eligibility/' appointment or election/* the mode of qualifying/'

the beginning/" the length/^ and the extension of the term of office/^ the right to

38. Under a statute requiring that a no-

tice of election for change of county seat toe

published by the board of supervisors, its

publication by the county clerk instead of

the cleric of the board is no objection, as

it will be presumed from the resolution of

the board directing the publication that he

acted under their direction. Stanton v. Ks-
sex County Sup'rs, 48 Misc. 415, 96 N. Y.

S. 840, afd. 98 N. T. S. 1059.

30. Error for county court to refuse to

receive petitions of -withdrawal. County
Court of De Kalb County v. Pogue, 115 111.

App. 391. Signers of petitions for the re-

moval of county seats may withdraw their

names at any time before a valid order grant-

ing the petition is filed. State v. Boyden
[S. D.] 108 N. W. 897. Held that a cer-

tain petition, owing to withdrawals, did not

contain the number of names constitutionally

requisite for granting it. Id.

40. If the withdrawals reduce the peti-

tion so that it does not contain enough
signers to authorize the action which the

petition seeks, then that action cannot be

taken. County Court of De Kalb County

V Pogue, 115 111 App. 391. County held

without Jurisdiction to call election owing

to withdrawals. Id.

41. In order to withdraw they must do so

with a degree of formality corresponding

with that contemplated by the law in pre-

senting the original petition. Held that the

withdrawal petition in question was never

filed officially. State v. Porter [Ala.] 40 So.

144.
42. See 5 C. L. 859. See, also. Officers

and Public Employes, 6 C. L. 841, for the gen-

eral law. , ^
43. Acts 1879, p. 65, c. 46, created office

of entry taker throughout the state, re-

gardless of whether the counties elected

to fill the office or not. Heard v. Elliott

[Tenn.] 92 S. W. 764.
., , ,

44 A constitutional provision declaring

there shall be elected at a specified time a

county attorney who may be elected or ap-

pointed as the legislature may provide, w*ose

term of office shall be extended for a fixed

period. Is not sufficient to create the office

of county attorney until the legal means of

flUing it is determined. People v. Lindsley

[Colo ] 86 P. 352. It does not have the ef-

fect of making attorneys employed by the

county commissioners county officials (Id.),

nor extend their terms of offlc^ (Id.).

45 People v. Lindsley [Colo.] 86 P. 352.

46! Heitman v. Gooding [Idaho] 86 P.

785.

47. The deputy clerk of a county need not
be a qualified voter and may be a -tvoanau.

Delaney v. State [Tex. Cr. App.] 14 Tex. Ct.
Rep. 580, 90 S. W. 642.

48. In Nebraska the legislature cannot
appoint county officers. State v. Plasters
[Neb.] 105 N. W. 1092. Since Local Acts
3903, p. 625, providing for the selection of
county solicitors, was constitutionally en-
acted, the appointment by the governor was
valid. State v. Tunstall [Ala.] 40 So. 135.

Const, art. 20, § 3, providing that the dis-
trict attorney shall be ex officio attorney of
the city and county of Denver, and shall
hold office until his successor is duly elected,
when construed in connection with § 2, that
officers of the class of county attorney may
be elected or appointed as the charter of
tlie city and county of Denver may provide,
does not render invalid the section of the
charter providing for the appointment of
such attorney, and the district attorney is

entitled to hold office only until the at-
torney of the city and county of Denver has
been appointed under such a provision.
People v. Lindsley [Colo.] 86 P. 352.

49. In Arlcunsas a county assessor to be
entitled to office must, within 60 days after
his election, apply for his commission to
the governor, pay the fee thereof, and file

his duplicate oath of office within 15 days
after the receipt of the commission. Bayett
V. Cowling [Ark.] 94 S. W. 682. Kirby's
Digest §§ 647, 648, imposing such require-
ments, not repealed by Acts March 14, 1881,
and March 2, '1883, nor by §§ 6955, 6956,
and 6958. Id. A statute requiring a coun-
ty assessor to pay a fee for his commission
is not unconstitutional. Bayett v. Cowling
[Ark.] 94 S. "W. 682.

50. In the absence of any statutory time
fixed for the election of a counsel by a board
of freeholders, he holds office from tlie time
of election. Wright v. Campbell [N. J. Law]
64 A. 171. Act April 2, 1906, § 2, providing
for the commencement of the terms of office

of county commissioners on December 1st,

next after their election, held void as in
irreconcilable conflict with § 1 of same act
extending term of certain commissioners to
the 3d Monday in Sept. of the odd num-
bered years next succeeding the time when
they would otherwise expire, and as the
latter more nearly conforms to the obvious
intent of the legislature it will be enforced.
State V. Mulhern [Ohio] 78 N. B. 507.

51. The election of a counsel for the board
at a meeting in May, 1905, was for a term
of two years, which was not changed by
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deputies/' and the compensation," axe entirely regulated by legislation. The gen-

eral rules as to holding over and as to de facto officers apply.*° Laws fixing compen-

the statute to Jan. 1, 1906, as It did not apply
to office of such counsel. Van Bmburgh v.

Trail [N. J. Law] 64 A. 173.

sa. The legislature in Nebraska cannot,
by an act solely for that purpose, extend the
terms of county officers. Laws 1905, c. 47,

p. 292, held unconstitutional. State v. Plas-
ters [Neb.] 105 N. W. 1092. The Act of Feb.
15, 1905, although extending term of office of
other municipal officers, did not include
county officials. Van Emburgh v. Trail [N.
J. Law] 64 A. 173. The successor to a com-
missioner elected in the year 1903 will be
chosen at the November elections in 1906.
State V. Mulhern [Ohio] 78 N. B. 507.

53. County clerks entitled to one deputy
at a salary of $1,000 in counties of more ;

than 25,000 inhabitants. State v. Drexel I

[Neb.] 106 N. W. 791. 1

54. Scranton v. Lackawanna County [Pa.] I

63 A. 968. County commissioners, whose sal-
|

aries are fixed by statutes declared uncon- i

stitutional during their term of office, were
left in the position of an officer for whom
no compensation had been provided, and can-
not be enjoined from receiving the pay
provided by .the act of April 21, 1904, not-
withstanding the rate is higher than they
previously received undej: the unconstitu-
tional statutes in existence at the time they
came into office. State v. Carlisle, 3 Ohio
N. P. (N. S.) 544. Under a statute pro-
viding that the compensation of county
treasurers shall be fixed from time to time
by county commissioners with the approvaJ
of the county controller, they may properly
regulate such compensation on an annual
basis (Id.), and having fixed a certain rate
of compensation for a year, that rate does
not continue in a subsequent year, unless
further action is taken (Id.). A rate fixed

by the county commissioners without the
approval of the controller does not bind the
county. Id.
Compensation of a county officer is pure-

ly statutory and is not the creature of con-
tract, nor dependent upon the fact or value
of services rendered, and no recovery can
be had on qiinntum iBCniit. Sanderson v.

Pike County, 195 Mo. 598, '93 S. W. 942.

In counties of more than 25,000 Inhabitants,
the salary of the cmiiity clerk Is fixed at
$2,500 per annum by c. 72, p. 371, Laws 1905.

State V. Drexel [Neb.] 106 N. W. 791. In
PeuusT-lvania the Directors of tlic Poor and
the House of Employment of the County of
La,ncaster are not county officers (Nissley v.

Lancaster County, 27 Pa. Super. Ct. 405),
hence the measure of their compensation is

fixed by Act of April 14, 1864, P. L. 422, as
modified by later general law, and not by
Act of July 2, 1895, P. L. 424 (Id.).

Legislative poTfcr to fix salaryi In Cali-
fornia the County Government act of 1897.
as amended in 1901, is unconstitutional as
violating the constitutional provision re-
quiring the compensation of officers to be
regulated in proportion to duties. Millard v.

Kern County, 147 Cal. 682, 82 P. 329. A
statute making an exception of certain
counties should be distinguished from one
which limits the operation of the law

throughout the state, and the statutory
exceptions which have been made relative
to the compensation of prosecuting attorneys
in different counties, the provision for the
appointment of assistants in certain counties,
and the further provision that in counties
not having a* county solicitor the prosecut-
ing attorney shall act as the legal adviser
of the county commissioners, who shall fix

his compensation, are not unconstitutional.
State V. Taylor, 3 Ohio N. P. (N. S.) 506.
Commissions ooa receipts and disbui'se-

ments: Under Rev. St. 1899, § 9849, the
county treasurer is not entitled to % of one
per cent on all school moneys disbursed, but
only such an amount as the county saw
fit to grant him, not to exceed V2 of one
per cent. Sanderson v. Pike County, 195
Mo. 598, 93 S. W. 942. Held that a trans-
action whereby a judgment creditor of a
county assigned his judgment to a bank for
a cash consideration, for which the bank
was subsequently reimbursed by the county,
constituted a purchase of the judgment, not
a loan to the county, so as not to entitle the
then incumbent of the county treasurer's
office to a commission thereon. Benefield v.

Marion County [Tex. Civ. App.] 15 Tex. Ct.
Rep. 777, 95 S. W. 713. In Arkansas, under
Kirby's Dig. § 3508, the county treasurer's
fees are, 4% on the first $1,000 received on
each separate fund, and not over 2% 'on
all sums above $1,000 in each fund, each
fund to pay its own proportion of the total
and in its own kind, .for "which purpose "the
county road tax" is a single fund, although
divided up into separate road district funds.
Hodges V. Prairie County [Ark.] 95 S. W.
988. A county treasurer was not entitled
to a commission upon moneys collected for
gaming and liquor licenses during the period
intervening between the act of March 9, 1901,
and the passage of Laws 1905, p. 115, o. 60,

§ 11. Hubbell V. Bernalillo County Com'rB
[N. M.] 86 P. 430. Under § 1069, Rev. St.

1892, Which provides for the compensation
of county auditors, they are entitled to the
graded per cent therein specified calculated
on the entire grand duplicate of the county.
Including moneys collected on levies made
by school boards and also to 1% on the
latter. State v. Lewis [Ohio] 76 N. E. 564.
Where the county commissioners enter into
a contract with the prosecuting attorney
for the bringing of suits for the collection
of taxes on property theretofore treated as
exempt from taxation, and by agreement a
test case is tried, the defendants in other
similar cases agreeing to abide the result,
the percentage the attorney is to receive
in the event of his securing a judgment is

not limited by either law, justice or equity,
to the amount involved In the test case.
State V. Taylor. 3 Ohio N. P. (N. S.) 505.

lleiuedy to fix or enforce saJaryi The
statutory remedy provided to secure a coun-
ty treasurer his salary when the county
commissioners and controller fail to fix such
rate, by an appeal to common pleas, Is ex-
clusive. People V. Steuben County, 183 N.
T. 114, 75 N. B. 1108. The compensation of
the county treasurer for his general serv-
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sation of county officers are nsnaHy reqiiired to be uniform in aH ooimties.'* An offi-

cer cannot claim both thfi statutory and a contractual compensation.^' The legislature

may within reasonable limits change the duties and diminish the emoluments of a

county office, though a constitutional one, if the pubKc welfare requires it."^ A coun-

ty officer is not eatitied to do the remunerated work that might come within the pur-

view of his office, but not eaumerated in the statute fixing his duties.^' Extra com-
pensation can not be giTen save in pursuance of authority thareto/" even for worii

not strictly pertaining to the county,*^ or for work outside of official hours/" but

may be allowed for services not within tlie scope of his official duty or contemplated

in a special oontract.^ A coimty officer's right to reimbursement for expenses in-

volved in defending an action against him for an "official act" applies only to those

in which the public has a concern.'* In loM'a an officer of a county purchasing a de-

ices and for his services In handling the
school funds of the county lies in the dis-
cretion of the county court, not subject
to judicial control. Sanderson v. Pike Coun-
ty, 195 Mo. 598, 93 S. W. 942.

55. A hold-over county assessor is en-
titled to hold his ofHce until his successor is

legally elected and may bring an action to
try the title to the office of an appointee of

the governor. Boyett v. Cowling CArk.] 94

S. W. 682. One holding himself out as entry
taker for many years, having possession of
the books of such office and being recog-
nized as such officer by the public, is entry
taker de facto. Entry made while acting in

such de facto character good as to third
persons. Heard v. Elliott [Tenn.] 92 S. W.
764. Appointment by a de facto board of

health is sufficient to entitle a physician to

compensation for services rendered pur-
suant to such appointment. Center's Adm'r
V. Breathitt County [Ky.] 90 S. "W. 1054.

56. Act Feb. 22, 1905, 8 33, .held uncon-
stitutional In providing for a fixed salary in

Oconee County without making similar pro-
visions for alll counties, in violation of

Const, art. 3, § 34 (State v. Burns [S. C]
52 S. E. 960), but the entire act is not render-
ed thereby unconstitutional, as this par-
ticular section is severable (Id.).

57. A tax collector entitled by statute to

a 5% commission, but appointed under a
contract specifying a different commission
which was to be in full from the county,
cannot claim both the statutory and the con-
tract commission- (Massie v. Harrison Coun-
ty tlowa] 105 N. W. 507), and though the
contract with the supervisors is invalid so

far as it authorizes a greater compensation
than the statute allows to tax collectors

(Id.), payment on such contract satisfies the
claim for the statutory compensation (Id.),

leaving the collector liable to the county for

the excess (Id.).

58. Transferring duties formerly resting on
register of deeds onto auditor, thereby re-

ducing the fees receivable by the register of

deeds. Fortune v. Buncombe County Com'rs,

140 N. C. 322, 52 S. E. 950. Laws 1905, p.

856, c. 703, put upon the office of auditor

created by the act the duty of computing
the taxes and making out the tax lists.

Id.

59. County surveyor not entitled to re-

survey and replat the turnpike road dis-

tricts merely by virtue of his office and re-

ceive compensation therefor. Kennedy v.
Kenton County [Ky.] 90 S. W. 969. Fiscal
court may engage any competent surveyor
or engineer. Id.

60. In South Dakota a county treasurer
can receive as compensation only the salary
stipulated in the statute, Laws 1891, p.

175, c. 66, and hence the allowance of an ad-
ditional claim is unauthorized and the war-
rants Issued therefor invalid. Campbell
County V. Overby [S. D.] 108 N. W. 247.

61. In New York, such county treasurers
as are salaried ^under Laws 1892, p. 1746,
c. 686, § 12, subd. 5, are not entitled in ad-
dition to their salary to fees for handling
state school and court funds. People v.
Steuben County, 183 N. T. 114, 75 N. E.
1108.

62. The performance of work connected
with his office by an officer outside of official

hours does not entitle him to extra com-
pensation, especially in the absence of any
showing that It might not have been done
during official hours (Rouse v. Pima County
[Ariz.] 85 P. 1075), and where there is no
showing of any statute authorizing or any
contract promising extra compensation (Id.).

63. A district attorney, under an agree-
ment to act as attorney in actions brought
against the board of supervisors or county
treasurer, may recover extra compensation
for services in a suit by the county against
the state whereby the county recovered a
large amount of money. The fact that
claimant's predecessor had performed such
services under such an agreement without
extra compensation was not authority for re-
jecting the claim. People v. Delaware
County Sup'rs, 108 App. Div. 83, 95 N. Y. S.

458. A district attorney accepting a stipu-
lated annual retainer for his services in
litigation by or against a county, pending
or thereafter to be brought, cannot recover
extra compensation for services performed in
litig-ation pending at the time the contract
was made. Id.

64. A sheriff's return of an execution is
not an official act In which the public is

concerned, so that his expense in defend-
ing an action against him by an individual
for a wrongful return cannot be made a
legitimate charge upon the county. Con-
struing Laws 1892, p. 1793, c. 686, § 230,

subd. 18, in connection with Const, art. 8,

§ 10. Wey V. O'Hara, 48 Misc. 82, 95 N. Y. S.

81.
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mand against the coimty for less thaJi its -face value in violatioii of the statute can-

aot collect the same."^

County officers are liable for misspending"® and for diverting funds from their

statutory purpose/' for compensation received in excess of the statutory amount,"^

and the allowance of an illegal claim by the county board does not justify its re-

tention.*^" A settlement with a defaulting officer which is inadequate/" or is made
in ignorance of all the facts/^ or allows a special remuneration for a legal daty/^

will not discharge such an officer's liability, and the efficacy of an improper settle-

ment is not increased by a consequent dismissal of a suit brought by the commission-

ers against such officer on such settled claim.'^ Interest should be added to a claim

for withholding county funds.'* The statute of limitations barring action on an

officer's official bond does not apply to a claim for the illegal detention of county

funds.'" Failure to comply with the statute in executing a public contract renders

the officers in some instances liable both criminally and civilly.'* Officers acting in

good faith, though erroneously, are not liable in damages." In 'New York an official

bond of a county treasurer running to the county may be prosecuted as if it ran to

the people/* giving the town injured by his default the right to sue thereon by leave

of court.'"

65. Purchase of warrants for labor per-
formed at a discount. Held within Code §

B96. Harrison County v. Ogden [Iowa] lOS
N. W. 451.

06. Where a contract for the Improvement
of a county road, executed in good faith

by the contractor, cost greatly in excess of
the estimate, the remedy, if any, lay not in

enjoining the payment of the contractor's
claim against the county, but in pursuing
the county commissioners. Le Moyne v.

Washington County, 213 Pa. 123, 62 A. 516.

67. A county treasurer paying town taxes
flerived from railroads to a town supervisor
instead of investing them as directed by law
Is liable to the town, and La.W3 1903, p.

1182, c. 515, legalizing such payments made
In good faith passed after the commence-
ment of the action, does not relieve the de-
fendant. Town of Walton v. Adair, 97 N.

Y. S. 868. The defense that the town re-

ceived the benefit of the money is not sus-
tained by a showing that no allowance was
made in 1899 for setting aside this fund, the
full amount of which was necessary to pay
the town's liabilities, that such liabilities had
been paid and that the town had no income
but from taxation. Id.

08. Compensation allowed in excess ,of

the statutory amount is void and can be
recovered. A tax collector appointed under
a contract specifying a much larger com-
mission than that provided by statute.

Massie v. Harrison County [Iowa] 105 N. W.
B07.

69. Zuelly v. Casper [Ind. App.] 76 N. E.
646.

70. An auditor Is not released from the
repayment of funds illegally withheld by
him by an inadequate settlement with the
county commissioners. Zuelly v. Casper
[Ind. App.] 76 N. E. 646.

71. A defaulting supervisor, -suing upon
warrants purchased at a discount in vio-

lation of the statutes, is estopped from col-

lecting the same, although in the matter

of his default a settlement was made pur-

porting to be in full for all claims of the
county against him, but in ignorance of his
claims against the county. Harrison County
V. Ogden [Iowa] 108 N. W. 451.

72. Allowing a county auditor a special
sum for the performance of a legal duty in
settling a claim against him by the county
commissioners for the illegal withholding
of county funds tends strongly to over-
throw the presumption accorded public of-
ficers and establishes the right of the county
to sue for the amount retained. Zuelly v.
Casper [Ind. App.] 76 N. E. 646.

73. Zuelly v. Casper [Ind. App.] 76 N. E.
646. In the absence of fraud or prejudice
to the auditor the settlement and dismissal
by county commissioners of a suit against
a county auditor to recover money illegally
detained by him does not estop the county
from subsequently suing to recover money
with which the auditor was wrongfully
credited in, the settlement. Id.

74. 75. Zuelly v. Casper [Ind. App.] 76 N.
E. 646.

70. A committee appointed by the county
court to negotiate a contract for the con-
struction of a court house, subject to the
approval of the county court, are public
officers and parties to the contract so that
their failure to require the statutory ,bond
of the contractor renders them guilty of a
misdemeanor <Hardison & Co. v. Teaman,
115 Tenn. 639, 91 S. W. 1111), and liable
civilly to those who would have been en-
titled to sue on the bond (Id.).

77. Health officers acting in good faith,
though erroneously, in quarantining a per-
son for small-pox. Seeks v. Dickinson
County [Iowa] 108 N.'W. 311.

78. The statute providing that any person
injured by the misconduct or delinquency of
an official may sue upon his bond after
procuring leave. Town of Ulysses v. In-
gersoll, 182 N. T. 369, 75 N. E. 225.

79. Town of Ulysses V. Ingersoll, 182 N.
T. 369, 75 N. E. 225.
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A county trustee to be relieved from liability for loss of funds deposited in a
bank must thoroughly investigate the condition of said bank by all available means
so long as the deposit remains in it.*" Grood faith alone is not sufficient to exoner-
ate an officer from a loss sustained by the failure of the bank selected as depository."

§ 3. Public powers^ duties, and Uahiliiies.^^ A. General powers and duties.—
Counties can exercise such powers only as, first, are granted by express words ; second,

are necessarily or fairly implied in or incident to the powers expressed; and, third,

are essential to the declared objects and purposes of the corporation.*^ Generally
speaking, a county is known in law only by its board of commissioners and acts as

a county through its boao-d.** It acts by and is bound by authorized acts of its

officers,*^ but there can be no ratification by a county of an act done in direct viola-

tion of the constitution.** A void act cannot be regarded as valid merely because

the county had power to validate it.*^ Some action thereon must be taken.**

When a county undertakes to keep a tract iadex not a part of the regular records

and to make and sell abstracts for compensation under statutory authority, it acts

in a private and not in a governmental function*" and may restrict private nonin-

terested persons' access to it.°"

The levy and collection of taxes,'^ establishment and maintenance of roads,'"

bridges,"* drainage works,"* and the regulation of health"' and analogous matters,

are committed in greater or less extent to counties. Appropriate titles treat of such

specific matters.

Among usual county liabilities are expenses incurred for health and sanitation,'"

the keeping of criminals under arrest,"' the transportation of prisoners,"* the fees of

grand and petit juries,"' and witness fees in criminal cases.^ The county is liable to

so. state V. Reed [Tenn.] 95 S. "W. 809.

The failure of a county trustee to examine
the books of a bank selected as the deposi-

tory of county funds, to -whicli he had ac-

cess as one of its directors, and thereby dis-

covering- its insolvency, constituted negli-

gence. Id. Mere Inquiry of the general
public, or of the business men of the com-
munity where the bank does business, of its

solvency and fitness, not sufficient. Id. The
v/ant of business capacity or familiarity and
experience In business affairs and with banks
is also unavailing- as a defense for not mak-
ing a more thorough investigation. Id.

81. State V. Reed [Tenn.] 95 S. W. 809.

82. See 5 C. L. 861.

83. Stevens v. Henry County, 218 111. 468,

75 N. E. 1024.

84. Board of Com'rs of .Newton County
V. Wild [Ind. App.] 76 N. B. 256.

85. See kindred titles. Municipal Cor-

porations, 6 C. L. 714, and the like. Also

title Officers and Public Employes, 6 C. L.

841. Not for unauthorized promises. Seeks

V. Dickinson County ' [Iowa] 108 N. W. 311.

8«. Incurring a debt void as in excess of

a constitutional limit not ratified by Is-

suance of bonds sufficient to pay.it. McNutt
V. Lemhi County [Idaho] 84 P. 1054.

87, SS. An indebtedness invalid because in

excess of an applicable special fund which

might have been validated by being made
payable out of a general fund is invalid still

where such provision was not taken advan-

tage of by the county commissioners. Con-

struing Rev. St. § 946, as amended by Act

Feb. 7, 1899. McNutt V. Lemhi County I

[Idaho]' 84 P. 1054.
|

89, 90. Davis v. Abstract Const. Co., 121
111. App. 121.

91. See Taxes, 6 C. L. 1602.
92. See Highways and Streets, 5 C. I^

1645.
93. See Bridges, 7 C. L. 460.
94. See Sewers and Drains, 6 C. L. 1448.
95. See Health, 5 C. L. 1641.
96. City of Bardstown v. Nelson County

[Ky.] 90 S. W. 246. No liability on county.
Martin v. Fond du Lac County [Wis.] 106
N. W. 1095.

97. The cost of keeping and maintaining
a prisoner for tlie time between his first

conviction, appeal thereon, remand by the
supreme court on reversal and acquittal on
tlie second trial, rests upon the county
where the offense is alleged to have been
committed and not upon the state. Brown
County V. Lampert [Neb.] 107 N. W. 746.

98. Mileage allowed a sheriff in trans-
porting prisoners to the penitentiary will be
allowed for the number of miles necessarily
and actually travelled each day. Peeling v.
York County, 212 Pa. 245, 61 A. 911. A
sheriff may recover for hack hire necessary
to convey prisoners, but burden is on him
to establish that the expense therefor was
actually Incurred and was necessary. Id.
Must be authorized expenses: Sheriff ex-

pending money for transporting prisoner ar-
rested on a warrant issued by a justice of
the peace not entitled to reimbursement.
Petrie v. Hubbard County Com'rs [Minn.] 104
N. W. 680.

99. The fees of grand jurors and of petit

jurors sitting in criminal cases, following
an Immemorial rule, may properly be made
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oflScers for ezpeases only when lawfully and authoritatiyely made.* Costs and fees

in criminaP and other cases to which the public is a party* are sometLmes made a

charge on the county.

(§ 3) B. Public powers and duties of ' officeis.^—County boards" of commis-

sioners, sometimes called supervisors, or county courts or police juries, are the gen-

eral reprraentatives of counties and have only such Jurisdiction or powers as are ex-

pressly conferred by statute,' or are neceasaidly implied to permit the proper execu-

tion of the express grants of power,^ within constitutional limitations," and these

powers are subject to legislative change within the constitutionally defined limits.^"

They usually combine executive and legislative functions^^ but their proper powers

a charge against the county wherein the

crime was committed. State v. Davies, 6

Ohio C. C. (N. S.) 621.

1. Under the Florida Constitution pro-

viding for the payment by the county of

fees of witnesses for persons acquitted of

crime, the cost judgment on acquittal does

not bind the county commissioners, hence
they may be compelled to audit defendant's

claim for witness' fees but not to allow a
particular sum, the remedy in such case

being by action. The accused not being
liable for costs after acquittal, he has no
remedy against the county unless he has
paid such costs and seeks reimbursement.
De Soto County Com'rs v. Howell [Fla.] 40

So. 192.

a A county is not liable for money ex-

pended by a county treasurer for clerk hire

in excess of the amount fixed by the county
commissioners. Jacobson v. Ransom County
[N. D.] 105 N. W. 1107. Not for the ex-

penses of a county attorney illegally hired

on an annual salary, except as connected
with actual litigation which could authorize

his employment. Vincent v. Nassau County,

96 N. Y. S, 446.

3. The county Is liable for the costs of a
prosecution in a criminal case In which a

defective Indictment has been returned by
the grand jury, "ignoramus, prosecutor to

pay costs," although neither the prosecutor

nor any witnesses had been called before it.

ConnifE v. Luzerne County, 30 Pa. Super. Ct.

383. Not liable for attorney's fees in a

criminal case to the county to which a

change of venue has been taken. A county
to which a criminal case has been trans-

ferred for trial Is not entitled to reimburse-

ment for prosecuting attorney's fees, the

county attorney being disqualified and fees

to the extent of $600 having been allowed

by the trial court to the substitute attorney.

State V. Lewis & Clark Co. [Mont.] 86 P.

419. The mere certification of tlie costs of

a trial by the trial judge to the board of

county commissioners does not operate as

a Jndgmeiit against the county from which
the case was transferred by change of venue.
Id.

4. A county is not liable to an attorney
employed by the state tax commissioner to

represent the county and state in the trial

of contests of assessments by a county tax
commissioner before the board of revenue.
Construing Act Feb. 21, 1899, § 17. John v.

Dallas County [Ala.] 40 So. 962.

5. See titles CJerka of Courts, 7 C. L.

656- Attorneys and; Counselors (public attor-

,

neys), 7 O. L. 345; Coroners, 7 C. L. 860;
Sheriffs and Constables, 6 C. L. 1459, and like
titles.

6. See B C. L. 863, n. 24 et seq.
7. State V. True [Tenn.] 95 S. W. 1028.

When the power or jurisdiction exercised by
it is called in question the party relying
upon the action of the court must be able to
point out the statute conferring the juris-
diction. Id. In Montana the board of coun-
ty commissioners has no authority to build
detention hospitals under its power to buiM
"liospitals" for the indigent sick, construing
Pol. Code § 4230. Yegen v. Yellowstone
County Com'rs [Mont.] 85 P. 740. Com-
missioners of accounts were without au-
thority to investigate alleged deficits in the
accounts of an ex-circuit clerk. Greenwood
Dist. V. Heartsill [Ark.] 95 S. W. 153. The
police juries of the several parishes are vest-
ed by statute with the exclusive right to
establish, lease, and regulate ferrips and
bridges Within their respective limits.
Blanchard v. Abraham, 115 La. 989, 40 So.
379. The police jury of the parish has the
power to prohibit by ordinance the operation
of unlicensed free ferries and bridges with-
in competitive distance. Id.
Criminal and penal ordinances. State V.

Denoist, 115 La. 949, 40 So. 365.
8. Chase v. Boulder County Com'rs [Colo,]

86 P. 1011. In California the board of su-
pervisors has implied power to appoint and
fix the salary of a health officer. Under
Const, art. 11, § 11. Valle v. Shaffer [Cal.
App.] 81 P. 1028.

9. Act No. 202, p. 391, of 1902, relative to
the powers of police juries throughout the
state, except the parish of Orleans, Is not a
local or special law in the sense of article
4S of the state conetitution. Blanchard v.
Abraham, 115 La. 989, 40 So. 379. County
commissioners even under legislative author-
ity may not expend funds contrary to con-
stitutional prescription. Laws 1905, c. 167,
p. 234, § 3, must be Interpreted as authoriz-
ing county commissioners of Gove county to
use a part of the general revenue fund for
the extraordinary purpose of building a court
house. In violation of Const, art. 11, § 4, and
is therefore void. Smith v. Haney [Kan.]
85 P. 550. The unconstitutionality of a law
expressly granting a power to a board of su-
pervisors IS; Immaterial where under the con-
stitution the board has the same power by
implication. Power to appoint a health of-
ficer. Valle v. Shaffer [Cal. App.] 81 P. 1028.

10. Const, art 6, S 18, authorized legisla-
ture to make the. jurisdiction of commission-
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are distinct from those of other bodies whieli include the county board ex officio.^'

Their legislative powers must be exercised as limited by law.^' The passage of a

regulation, inconsistent with a prior regulation, repeals ,the latter.^* Whether a rule

of tlie county board is unreasonable and therefore void is a question for the court.^"

The duties imposed on county courts relative to elections for the relocation of county

seats are purely ministerial in West Virginia.^' A fiscal court may entrust its pre-

siding officer with tJie ministerial duties involved in executing its orders.^''

The meetings^' and power of adjournment^" of these boards or courts are also

regulated by statute, and when adjourned improperly may be reconvened by order of

the coart.^" The board's proceedings need not be fomiaP^ unless prescribed by stat-

ute, but minutes of aU its transactions must be kept.^^ The acts and proceedings of

such a body can be known only by its record,^^ which the board has power to amend

ers' court over claims depend on approval
of the auditor. Anderson v. Ashe [Tex.] 14

Tex. Ct. Rep. 637, 90 S. W. 872.

11. In Mississippi the -jurisdiction of a

board of supervisors is mixed, being in part

judicial, in part legislative, and in part exec-

,utive. Ex parte Fritz, 86 Miss. 210, 38 So.

722. Although classified under the "judi-

ciary" in the constitution. It was not uncon-
stitutional to confer on it the legislative

function of regulating the taking of fish.

Id.
12. The powers given to county boards of

health and county boards of commissioners,

though closely associated, are nevertheless

separate and distinct in Montana. Tegen v.

Yellowstone County Com'rs [Mont.] 85 P. 740.

13. An ordinance of the board of supervis-

ors In general terms, regulating the taking

of fish applicable to all the lakes and rivers

of the county, is not objectionable as special

legislation. Ex parte Fritz, 86 Miss. 210, 38

So. 722.
. ,^ ,

14. An ordinance declaring that a court

house shall be built upon a certain lot at

the parish seat repeals by implication a

previous ordinance locating it upon another

lot. Dupuy V. Police Jury of Iberville, ll.'i

Da! 579, 39 So. 627.

16. That a physician Is to receive $1 per

visit for attending poor persons within the

limits of an incorporated city or village.

DiefCenbacher v. County of Mason, 117 111.

App 103. Such rule held unreasonable. Id.

16. By § 15, o. 39, Code 1899, as amended

by 95, p. 206, Acts 1901. Mann v. Mercer

County Court, 58 W. Va. 651, 52 S. B. 776.

17. The fiscal court having determined to

subscribe for railroad stock, the validity of

the bonds issued in payment was not affected

because subscription was made by the coun-

ty judge. Estill County v. Embry [C. C. A.]

144 F. 913.
, ^ _„

18. Special meetings require such notice

as is provided by statute to validate the pro-

ceedings bad at them. In an action to test

validity of bonds issued pursuant to proceed-

ings had at a special meeting of the board,

held the notice of such meeting. was suffi-

cient to comply with the statute. Slioahone

County V. Rollins [Idaho] 82 P. 105. A po-

lice jury may meet in special session when-

ever deemed necessary at the call of the

president, or otherwise, upon notice bemg
e-Iven to the members. Dupuy v. Police Jury

of Iberville, 115 La. 579, 39 So. 627. The

Act of Feb. 15, 1905, of Pennsylvania, ex-

tending the term of office of the chosen free-
holders then in office, did not thereby abolish
the annual stated meeting of the board of
freeholders In May, 1905. Van Bmburgh v.

Trail [N. J. Law] 64 A. 173. Commissioners
of accounts have no authority to meet Aug.
3, and thereafter continue in session, in-
dividually and collectively to investigate
certain accounts. Greenwood Dist. of Se-
bastian County V. Heartsill [Ark.] 95 S. W.
153.

19. In West Virginia the county court
may adjourn from time to time provided the
day fi^ed be not beyond the time to which
the term could legally continue. Code 1899,
0. 114, § 2. Mann v, Mereer County Ct., 58

W. Va. 651, 52 S. B. 776. Section 10, c 114,
Code 1899, does not limit the period over
which a county court may adjourn. Id.

20. A county court which adjourns a term
without having performed a duty mandatory
upon it at that term may by mandamus be
reconvened and compelled to perform such
duty, and the act when so done will be deem-
ed to have been performed at the term or
session at which the law required it to be
done. Mann v. Mercer County Ct., 58 W. Va.
651, 52 S. B. 776. County courts cannot pre-
vent action upon a petition for an elec-
tion on the matter of relocating the county
seat by adjourning the term at which It Is

filed. Id.

21. A motion formally made, seconded
and voted upon, is not necessary to the legal-
ity of the action of the board of commis-
sioners in accepting a bid. Le Moyne v.
"Washington County, 213 Pa. 123, 62 A. 516.

22. County commissioners should keep
written minutes of their meetings at which
contracts to improve county roads are
awarded. Le Moyne v. Washington County,
213 Pa. 123, 62 A. 516.

23. Sanderson v. Pike County, 195 Mo. 598,
93 S. W. 942. When sitting as a court.
Brooks V. Morgan [Ind. App.] 76 N. B. 331.

The board of county commissioners is a court
of record and Its acts can be proven only by
its record. Id. A contract with such court
cannot be established by parol evidence.
Sanderson v. Pike County, 195 Mo. 598, 93 S.

W. 942. The election of an entry taker by
the county court cannot be proved by parol.

Heard v. Elliott [Tenn.] 92 S. W. 764. Parol
evidence of the proceedings of the county
court is inadmissible. State v. True [Tenn.]
95 S. W. 1028. The record of a meeting of a
board of supervisors, not showing how many
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according to the truth/* and which imports absolute verity as against collateral at-

tack.^^ Since its record is the sole witness of its proceedings, acts not spread upon
the record avail nothing/^ and invoked acts must be gauged by the basis apparent in

the record.^' In the absence of statutory requirements a majority of the quorum
rules,^^ and usually it requires the same parliamentary vote to reconsider the adop-

tion of a resolution as was required to carry it.^°

An exercise of unauthorized power may be enjoined/" and mandamus will lie

to compel them to act where a statutory duty exists/^ but their decisions, involving

discretion, are not generally subject to judicial review,^^ nor are their acts in their

Tvere present except by the number of votes
cast, cannot be varied by parol evidence to

show that others not voting were present.
In quo warranto to test the title of relator
to office of school examiner to which he
claimed to have been elected by the board of
supervisors by a majority of the quorum
present (Howland v. Prentice [Mich.] 12 Det.
Leg. N. 1031, 106 N. W. 1105), but the re-

fusal of board of commissioners to concur
in the building of a county bridge may be
established by parol dehors the record. Ad-
mitting allegations in answer of refusal to

concur in building of bridge by county com-
missioners is fatal to petition for mandamus
to compel county commissioners to erect a
bridge. Commonwealth v. Baker, 212 Pa.
230, 61 A. 910.

Iti. Bennett V. Wellesley, 189 Mass. 308,

75 N. E. 717.
25. Brooks v. Morgan [Ind. App.] 76 N. E.

331.
26. Order of county court approving the em-

ployment of an attorney by its chairman to

prevent misappropriation of school funds.
State V. True [Tenn.] 95 S. W. 1028.

27. County courts must base their action
on the record made in the proceeding and not
upon personal knowledge of their own mem-
bers not in any way made part of such rec-

ord. Mann v. Mercer County Ct., 58 W. Va,
651, 52 S. B. 776. Knowledge and belief of

the members of such court to the effect that
the petition for removal of county seat is not
signed by the requisite number of legal vot-
ers constitutes no defense upon an applica-
tion for mandamus to compel action there-
on when the petition bears the requisite

number of signatures and is properly veri-

fied, and no other evidence bearing on the
question appears in the record of the pro-
ceeding as it remains In said court. Id.

28. The election of a school examiner
comes within the ordinary business of the
board of supervisors, under Comp. Laws §

2476 (Howland v. Prentice [Mich.] 12 Det.
Leg., N. 1031, 106 N. W. 1105), and hence re-
quires only a majority of the quorum pres-
ent to elect (Id.), and does not require an-
nouncement by the chair (Id.).

20. A motion to grant a claim requiring a
majority of all members elect, the same vote
is necessary to carry a motion to reconsider.
Beach v. Kent [Mich.] 12 Det. Leg. N. 747,
105 N. W. 867.

30. A board of county commissioners will
be enjoined from expending county funds
in building a detention hospital not authoriz-
ed by a valid law. Laws 1901, p. 80, au-
thorizing county boards to build detention

hospitals, unconstitutional for insufflciencj;

of title. Yegen v. Yellowstone County
Com'rs [Mont.] 85 P. 740.

31. Mandamus will lie to compel a board
of supervisors to reconvene and apportion a
county into assembly districts as directed by
the constitution, the prior apportionment be-
ing invalid because of inequality of popula-
tion, lack of compactness, and the omission
of a city. In re Timmerman, 100 N. Y. S. 57.
In an action for mandamus to compel coun-
ty commissioners to establish a ditch fund,
and make a special assessment to pay war-
rants issued in payment of work done in the
construction of ditch, which has been abandon-
ed before its completion, the court on prop-
er proof may direct the county commissioners
to complete the same and then levy an as-
sessment as provided by statute, or appor-
tion the cost of such ditch to the adjacent
property according to the statute. Espy Es-
tate Co. V. Pacific County Com'rs, 40 Wash.
67, 82 P. 129.

32. In the absence of fraud, corruption, or
unfair dealing, it lies exclusively within the
power and authority of a court of county
commissioners to determine the necessity of
a new county court house, which discretion
is not subject to judicial control. Specula-
tions to the effect that the court house might
be constructed at $10,000 less than the con-
tract price, not sufficient to sustain fraud.
Tally V. Com'rs Ct. [Ala.] 39 So. 167. Coun-
ty commissioners in their discretion may
determine whether bids shall be taken for a
fixed sum for a completed work or for a
schedule of prices for piece work (Le Moyne
V. Washington County, 213 Pa. 123, 62 A.
516), and to what bidder the contract shall
be awarded, rejecting the lowest bidder if

he is not deemed responsible (Id.). Held
no evidence of fraud or abuse of discretion
in rejecting the lowest bidder. Id. The wis-
dom or expediency of abandoning an old
court house lies In the discretion of the
police jury and is not subject to judicial
control. Dupuy v. Police Jury of Iberville
[La.] 41 So. '91. The discretion of a police
jury exercised in undertaking to build a new
court house is not subject to judicial con-
trol, although it may at some future time in-
volve the building of a new jail. Id., 115 La.
579, 39 So. 627, reaffirmed [La.] 41 So. 91. In
an action to recover excess payments for
clerk hire, the courts will not review the dis-
cretion lawfully exercised by the commis-
sioners in determining the necessity for and
the compensation of such clerk. Jacobson v.
Ransom County [N. D.] 105 N. W. 1107. The
discretion lodged with county commission-
ers in the matter of fixing fees to be paid
for the collection of taxes in certain cases
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governmental capacity subject to judicial control/' nor their orders, unless void for
want of jurisdiction, subject to collateral attack.'* An injunction against an illegal

act will not restrict subsequent regular action.'^ The determination of the board of
county, commissioners in a matter in which it acts judicially and has jurisdiction

of the subject-matter and ttie parties is as binding as the adjudications of any other
court/* but no presumptions will be indulged in favor of the board's jurisdiction,

aad its judgment will be void unless it be affirmatively shown that jurisdiction was
acquii-ed.''

Powers and duties of other county officers.—The official powers and duties of

the various coimty officers other than the county board are dependent on statute.

Some recent cases are catalogued below.'* Substituting one county officer for an-

other confers the powers and duties of the latter upon the former, except where the

will not be interfered with by a court, where
the fee is made contingent and is fixed at
five per cent; and where two separate con-
tracts have been entered into, and the par-
ties refuse to treat the second as supersed-
ing the first, a. court will not under the cir-

cumstances of this case decree differently.
State V. Taylor, 3 Ohio N. P. (N. S.) 505. Dis-
cretion of county court in fixing salary of
county treasurer not subject to judicial con-
trol. Sanderson v. Pike County, 195 Mo. 598,

93 S. W. 942.
33. The function performed by a county

court in ordering an election under the stat-
ute Is legislative or governmental (Mann v.

Mercer County Court, 68 W. Va. 651, 52 S. E.
776), with which a court of equity cannot
interfere by an Injunction (Id.).

34. The determination of the board in
passing on a claim against the county can-
not be collaterally assailed. Riverside Coun-
ty V. Tawman & B. Mfg. Co. [Cal. App.] 86
P. 900. Negligent, unwise, or harmful con-
duct by a board of commissioners will not,

in the absence of fraud, oust its Jurisdiction
or impeach its integrity in a collateral pro-
ceeding. A mere finding of unwise or great-
ly erroneous conduct not ground for restrain-
ing commissioners from accepting a public
work performed pursuant to an alleged
fraudulent contract. Board of Com'rs of La
Porte County v. Wolff [Ind.] 76 N. E. 247.

The decision of the board on facts determina-
tive of its jurisdiction is not subject to col-

lateral attack. Sufiiciency of a notice of the
construction of a drain. Brooks v. Morgan
[Ind. App.] 76 N. E. 331. An action to re-

strain the construction of a drain, being a
collateral attack upon the action of the
board of commissioners, cannot be main-
tained unless such action was void for want
of jurisdiction. Id.

35. A judgment restraining acts of coun-
ty oflScers because of noncompliance with
the statute would not affect subsequent acts

In due conformity thereto. In the matter of

issuing bonds -and constructing a county
court house. State v. Newton County Com'rs
[Ind. App.] 76 N. B. 308.

36. Brooks v. Morgan [Ind. App.] 76 N. E.

331
37. Brooks v. Morgan Ind. App.] 76 N. E.

331. Like other courts of inferior and limit-

ed jurisdiction, its records must show the
jurisdictional facts to make its acts valid.

Id.

38. Connty attorney: Under Wilson's Rev. & I

Ann. St. 1903. § 1289, the county attorney
is authorized to appear for and bind the

-

county in any litigation in which the county
is a party, and he need not regard the orders
or directions of the board of commissioners
to him in such litigation. Board of Com'rs
of Logan County v. State Capital Co. [Okl.]
86 P. 518.

Suiicrintendeiit of liealtb: Held authorized
to hire immune person to attend an insolv-
ent person afflicted with small-pox. Cop-
pie V. Davis County Com'rs, 138 N. C. 127,
50 S. E. 574.
Treasurer: Under Wilson's Rev. & Ann.

St. 1903, c. 75, § 101, it is the duty of the
county treasurer to select the newspaper in
which the delinquent tax list is to be pub-
lished, and in performing such duty he is not
governed by any order or direction of the
board of county commissioners in relation
thereto. Board of Com'rs of Logan County
V. State Capital Co. [Okl.] 86 P. 518.

Comptroller: Comptrollers are generally
placed under the duty of enforcing the pay-
ment of all money due the public treasury.
Commonwealth v. Shoener, 25 Pa. Super. Ct.
526. Under Act June 27, 1895, P. L. 403, the
county comptroller in- counties containing
150,000 inhabitants or over is the proper offi-

cial to require all officers who receive public
money of the county to pay over the same at
the time and in the manner provided by law.
Id.

Auditor: In Indiana must publish in two
newspapers the list of allowances, under Acts
1903, p. 360, c. 207, construing the word "no-
tices" as including statements or allowances.
Cheney v. State, 165 Ind. 121, 74 N. B. 892. In
Pennsylvania, under § 8 of Act of June 27,

1S95, P. L. 403, a county auditor should not
refuse to approve and certify a bill, claim,
or demand until after he has investigated
the matter as indicated by the statute.
Douglas V. McLean, 25 Pa. Super. Ct. 9.

Clerk: The county clerk must record a
deed when lodged in his office for record,
acknowledged and certified according to lavi^,

although by his predecessor's deputy with
whom it was not lodged for record. Such
deed not. disentitled to record because ac-
knowledged and certified to by the deputy of
the predecessor of the county clerk by whom
it was recorded. Hunt v. Nance [Ky.] 92 S.

W. 6.

See, also. Attorneys and Counselors, 7 C.

L. 345; Clerks of Courts, 7 C. L. 656, and
like" titles.
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statute providee otherwise.'* Special boaxda with, special powers are regulated by
statute."

(§3) C. Suits and demands."-—^A county hx its corporate capacity is a oom-
petemt and proper party to sue for the emforcement of all contracts aad obligations

in its behalf, unless otherwise provided by statute/* which is not impaired by the

fact that the obligation is required to be discharged by payment of a Uqiiidated sum
to the treasurer on demand.** The board may compromise a litigation** or a claim

even though some invalid items be iaduded,*" may expend oomLty funds in its de-

fense, when sued ia its corporate capacity,*' and it is its duty to defend such ax3tions

in the interests of taxpayers.*^ Appeals from adverse judgments may be taken by
the board only and not by individual members of it.*' The successors of the members
of the fiscal court in office at the time a rule nisi was made may be brought into

court and such rule made absolute, or other proper order entered.*" A county

cannot maintain an action for an accounting aigainst one of its own officers, in the

absence of mutuality of accounts or of complications that cannot be expediently

ascertained in a court of law."" The power of taxpayers to sue on the bonds of coun-

ty officials is controlled by law,""^ but their mere representation by an attorney in a

suit against the county does not give them the right to control the appeal from the

judgment.^^ A suit brought by a person at the instance of a county to have certain

of its warrants declared void and to enjoin the holder from procuring payment of

them and the county from paying them wiU be treated as having been brought by the

county itself f^ the part of the decree restraining the county will then be ineffectual,

as in such a case the county would not be enjoined, and the part restraining the

holder of the warrants may be waived by the county.^* The statute of limitations

3». By substituting- controUer for auditor,
duty of approving compensation for county
treasurer as fixed by county commissioners
devolved upon the former. Soranton v.

Lackawanna County [Pa.] 63 A. 968.

40. Under St. 1896, p. 497, c. 500, the spe-
cial board provided for had supervision over
all contracts relating to the structure there-
in contemplated, whether original or addi-
tional or a new one, to replace the original

which the contractor had abandoned. Cut-
ter V. Middlesex County, 189 Mass. 451, 75

N. B. 954. Contract construed as coming
under the statute. Id.

41. See 5 C. Li. 863, n. 28 et seq.

42. Johnson County v. Chamberlain Bank-
ing House [Neb.] 104 N. W. 1061. In Ten-
nessee the power to bring snltrs for counties

and employ connsel for that purpose is vest-

ed solely in the Justices of the county in

Quarterly court duly assembled. Chairman
of county court without authority except to

employ attorney where county is sued, and in

such case the fee of counsel is to be fixed

by the court trying the case. State v. True
[Tenn.] 95 S. W. 1028.

43. Johnson County v. Chamberlain Bank-
ing House [Neb.] 104 N. W. 1061.

44. Under its general authority to sue
and be sued. Board of Com'rs of Onslow
County V. Tollman [C. C..A.] 145 F. 753.

45. Although a large part of certain coun-
ty warrants were declared invalid by decree
of court, the county might compromise the
holder's claim by giving tax certificates In

exchange. Multnomah County v. First Nat.

Bank [Or.] 82 P. 23. But see Multnomah
County v. White [Or.] 85 P. 78.

46. Although they are the sole defendants.
Board of Com'rs of Jackson County v. Brana-
man [Ind.] 76 N. B. 1030.

47. Board of Com'rs of Jackson. County v.
Branaman [Ind.] 76 N. E. 1030.

48. An appeal from a) Judgment against a
board of county commissioners, rendered In
an action Involving its official powers and
duties, can be taken or authorized by the ac-
tion of the board only, not by individual
members thereof. State v. Sweaas [Minn.]
107 N. W. 404.

49. Rule nisi that fiscal court erect a
court house. Fiscal Ct. of Marion County
v. Marlon Circuit Ct. [Ky.] 89 fl. W. 704.

50. Hulsey v. "Walker- County [Ala.] 40 So.
311. A mere averment that It is difficult
to determine the amounts due Is insufficient.
Id.

31. The Colorado act empowering taxpay-
ers to sue on the bonds of county officers
having first given security for costs is valid.
Title of act held sufficient. Construing
amended Gen. St. § 50, c. 23. Paterson v.

Watson [Colo.] S3 P. 958.
52. Taxpayers, not made parties to a suit

ag&inst a county, but permitted on petition
to have an attorney "represent them in the
action," cannot control the appeal from a
judgment in such action against the county.
Action for proceeds of bonds declared illegal.
Board of Com'rs of Newton County v. Wild
[Ind. App.] 76 N. B. 256.

53. Multnomah County v. First Nat. Bank
[Or.] 82 P. 23.

54. Multnomah County v. First Nat. Bank
[Or.] 82 P. 23; Multnomah County v. Whits
[Or.] 85 P. 78.
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does not rim against counties in personal actions when suing in their govesmmental

capacity.""

(§3) D. Contracts,^^ debts,^'' and expenditures.—Counties may enter into

contracts only in the maimer/* on the terms/" for the purposeE,"" and for the amount

allowable for the particular purposes"^ warranted by law; and acceptance of a con-

tract objectionable only because it omitted an illegal stipulation may be compelled.'^

The board of supervisors of a county, in the absence of statutory restrictioais, may
purchase personal property in the open market"' and lawfully issue warrants in

payment therefor."* A boaxd of supervisors under its authority to employ counsel in

actual litigations cannot engage an attorney on a general retainer."' A committee

appointed by a board of supervisors to investigate and prosecute a claim of the

county has power to employ an attorney."" Authority to relet a contract "not com-

pleted within the time specified" includes contracts never begun."^ Promises made

5."!. Suit to recover interest on note given
for sale of school lands belonging to coun-
ty. Delta County v. Blackburn [Tex.] 15

Tex. Ct. Rep. 908, 93 S. W. 419.

56. See 5 C. L. 864.

57. See 6 C. L. 862.

58. Contract void for failure to comply
•with statute by having specifications writ-

ten into a book open to public inspection

four weeks before opening of bids, and by
having the contract and sureties approved by
a judge of the' court of common pleas of the

county. Venango County v. Penn Bridge Co.

[Pa.] 64 A. 445. The validity of a lease con-
tract executed by a county Judge pursuant
to an order of the commissioner's court, is

not affected by the failure to enter the or-

der on the minutes. Slaughter v. Mallet

Land & Cattle Co. LC. C. A.] 141 F. 282.

59. The board of supervisors may not

make the use of a union label one of the con-

ditions of letting a contract for work, as

requiring that "Allied Printing Trades Coun-
cil" label be used in printing the Journal

of the board. People v. Edgcomb, 98 N. Y.

S. 965.
80. The board of supervisors cannot with-

draw from a county officer a portion of the

duties pertaining to his office and contract

with a third person for their performance,
payment therefor to be made from the coun-

ty treasury. Hence a contract for making a
delinquent tax list is not within the author-

ity of the board of supervisors, such duty be-

longing to office of county treasurer (Mas-
sie V. Harrison County [Iowa] 105 N. W. 507),

although it may authorize employment of

additional clerical help (Id.). A contract by
which county officials authorize the collec-

tion of forfeited taxes does not create an
obligation which is enforceable against the

county. State v. Gibson, 2 Ohio N. P. (N.

S.) 221.
Tax ferreting contracts; A county can-

not make a; contract engaging a person to

discover, for purposes of assessment, hid-

den and untaxed property. Stevens v. Hen-

ry County, 218 111. 468, 75 N. E. 1024, rvg.

120 lU App. 344. The board of commission-

ers in Colorado has no powers, oxpre.ss or

Implied to make a contract for the assess-

ment of omitted property and the collection

o.f the taxes thereon (Chase v. Boulder Coun-

ty Com'rs [Colo.] 86 P. 1011), and such a

contract may be further rendered unenforce.

able by the refusal of the county assessor
to assess or the county treasurer to collect
taxes on such property discovered pursuant
to the contract, thereby rendering a compu-
tation of plaintiff's damages impossible (Id.).

A contract for publication of list of person-
al property as returned by assessor and for
mailing a copy of the paper to each person
whose name appears therein, held ultra
vires. Brown v. State [Kan.] 84 P. 549.

Allowances to olBcers; The board of coun-
ty commissioners has no authority to incur
expenses for the .convenience of the grand
Jury, even If for necessary services. May
not engage a stenographer for grand Jury
to be paid out of county funds. Ballinger's
Ann. Codes & St. § 6810. Mather v. King
County, 39 Wash. 693, 82 P. 121. The power
of a board of supervisors to regulate the ad-
ditional salary of circuit Judges attaches to
the office of judge, not the man. A resolu-
tion granting a particular circuit judge of
Saginaw county extra compensation for ex-
tra work during the Illness of his associate
is unauthorized. Beach v. Kent [Mich.] 12
Det. Leg. N. 747, 105 N. W. 867.

61. A contract authorizing compensation
to an officer in excess of the statutory
amount is void. Massie v. Harrison County
[Iowa] 105 ISr. W. 507. An allowance of
$1,250 per annvim, made by county commis-
sioners to a- prosecuting- attorney, whereas
§ 845 limits the allowance to $250 for each
case in which counsel is employed, will be
upheld by a court only in the event the
number of cases exceeds five in a given
year. State v. Taylor, 3 Ohio N. P. (N. S.)

505.

62. Mandamus will lie to compel approv-
al of a contractor's bond rejected for the
sole reason that it omitted the illegal stipu-
lation, his bid having been accepted and no
objection to it being raised (People v. Edg-
comb, 98 N. T. S. 965), and the county cannot
urge estoppel on the ground that the bid
was made with knowledge of the unlawful
requirement (Id.).

€3, 64. Riverside County v. Tawman & E.
Mfg. Co. [Cal. App.] 86 P. 900.

65.- On an annual salary. Vincent v. Nas-
sau County, 96 N. Y. S. 446.

66. People v. Delaware County Sup'rs,
108 App. Dlv. 88, 96 N. Y. S. 458.

67. Within Cobbey's Ann. St. 1903, § 5519.
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by officers Laving no authority canno't bind the county."* Neither of two counties

acting concurrently in the construction of a bridge across a stream forming a bound-

ary line between them can subsequently withdraw from the undertaking without the -

consent of the other.*""

In some states, contracts whose payment is not provided for are invalid/" but

the possibility that a tax to meet the cost may be invalid does not invalidate the

contract.'^

Members of county boards/^ or their appointees/^ are frequently prohibited

from having a pecuniary interest in a contract with the county to render services or

furnish supplies, even though the contract is without fraud or prejudice to the coun-

ty."

A contract of the county may be ratified by part allowance of a claim for serv-

ices rendered under it/' or by receiving proceeds of it and recognizing it in subse-

quent transactions/" or the drawing and paying of a warrant issued pursuant to it/^

but tliere can be no ratification of a contract ultra vires."

Gutschow V. Washington County [Neb.] 104

N. W. 602.

68. A county is not liable for promises
made by tliem beyond their statutory power
to bind the county. One quarantined, for a
month by health officers for small-pox, though
in fact no case existed, with promises that
his crop would be taken care of, which were
broken and the crop lost. Beeks v. Dick-
inson County [Iowa] 108 N. W. 311. A local

board of health can create no liability upon
the county not imposed by law, although
acting- under the directions of the board of

supervisors. Promise to care for crop of

one quarantined. Id.

C9. Code § 1510, providing" that neither
county without the consent of the other can
vacate a road across county lines, held ap-
plicable to bridges. Bremer County v. Wal-
stead [Iowa] 106 N. "W. 352. In adopting re-

solutions whereby each county agreed to pay
one-half of a proposed joint bridge, the coun-
ties acted concurrently, although the resolu-

tion of the defendant county did not in terms
refer to the prior resolution passed by plain-

tiffl county. Id.

70. An ordinance providing for the dedi-

cation of a part of the authorized parish
tax to the payment of public improvement
contracted for is a sufficient provision for

the payment of the debt to be incurred. Du-
puy V. Police Jury of Iberville, 116 La. 579,

39 So. 627. The dedication o'f a portion of a
tax to the payment of a new court house
is not affected by a subsequent increase in

the estimate of the cost of the Improvement
(Id., reaffirmed [La.] 41 So. 91), nor by a sub-
sequent change in its site (Id.), and such
dedication, when the ordinance does not
specify the length of time it shall run, must
by statute run ten years if necessary for the
payment of the debt, but cannot run long-
er, under Rev. St. § 2449, and Act No. 32, p.

39, of 1902 (Id.). A contract for a public im-
provement, for which it is necessary to in-

cur a debt payable from the estimated sur-
plus of tlie parish revenues, may be made
upon the basis of cash realized or to be real-

ized from certificates of parish indebtedness,

to the payment of which the surplus is dedi-

cated (Id.).

71. A contract for the erection of a court

house is not rendered Invalid and its execu-
tion enjoinable because the levy of a special
tax in payment of the debt beyond the cur-
rent year may be invalid. Tally v. Com'rs
Ct. [Ala.] 39 So. 167.

78. A member of the county court can-
not contract with the county to render ser-
vices or furnish materials or supplies for
compensation. Sale of supplies to superin-
tendent of workhouse by a member of county
court, invalid. Madison County v. Alexander
[Tenn.] 94 S. W. 604.

73. A contract between the appointee
of the county commissioners for superin-
tendent of a public improvement and the
contractors, w^heBeby the former agreed to
work for the latter at a daily wage as a
laborer on the improvement, is void, under
Burns' Ann. St. 1901, § 2136. Cheney v.
Unroe [Ind.] 77 N. B. 1041.

74. Cheney v. Unroe [Ind.] 77 N. B. 1041.
75. Evidence of a part allowance of a

physician's claim for services in attending
poor persons is competent to show ratifica-
tion of his acts by county board. Such evi-
dence not merely showing an offer to com-
promise the claim. Dieitenbacher v. County
of Mason, 117 111. App. 103. Rule not af-
fected by withdrawal of such claim and
the substitution of a larger one for the
same services, which was wholly rejected.
Id.

76. The commissioner's court recognized
a lease by receiving rentals thereunder, and
ratified it by making subsequent contracts
involving the leased lands subject to it.

Slaughter v. Mallet Land & Cattle Co. [C.

C. A.] 141 F. 282.
77. The drawing and paying of a war-

rant in connection with a purchase by a
county judge on behalf of a county is suf-
ficient to show ratification by the commis-
sioner's court and to convey title to a safe
given In part payment by the county, al-
though no bill of sale was ever given and no
order embodying the sale was ever spread
on the minutes of the commissioner's court.
Woodward v. San Antonio Traction Co. [Tex.
Civ. App.] 16 Tex. Ct. Rep. 364, 95 S. W.
76.

78. The quarterly court, having no power
to employ counsel and procure a suit to be
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A county may be liable on an implied contract/" but not for a purpose for

which an express contract would be invalid.^" The performance of a contract will

not be enjoined for mere illegality in the absence of injury to the public revenues,"-

but.payment of a contract ultra vires may be, although entered into and executed in

good faith.^" Acceptance of a public improvement and payment therefor will not

be enjoined in the absence of fraud.'*

Debts and expenditures.^*—Special constitutional or legislative provisions are

usually made for especial or extraxjrdinary expenditures.'"

The original county, upon the dissolution of a de facto county created out of its

territory, although placed in statu quo, is not the successor of the de facto corpora-

tion so as to be liable for its debts.'° In Idaho the detached portion of a county

brought to prevent a misappropriation of the
public school funds in the hands of the
trustee of the county, could not ratify the
act of its chairman in doing so. State v.

True [Tenn.] 95 S. W. 1028. Held facts upon
which finding of ratification is made are in-

sufficient, and are based on incompetent evi-

dence. Id.

79. In order to hold a county liable on
an implied contract for medical services for

poor persons, it must be shown that the
overseer had notice of the necessity of the
services and that he refused or neglected to

act in the premises. Dieffenbaoher v. Coun-
ty of Mason, 117 111. App. 103. ' Evidence con-
flioting, verdict of jury that no notice was
given, conclusive. Id,

50. In the absence of any authority to

make an express contract of employment
on the part of a county court, there can
be no implied promise to pay. State v.

True [Tenn.] 95 S. W. 1028.

51. The performance of a contract be-
tween a county and an individual to dis-

cover unassessed property will not be en-
joined merely because it is illegal without
any averment that it will injuriously affect

the public revenues. County of Henry v.

Stevens, 120 111. App. 344. An arrange-
ment whereby a police jury was able to

make a contract for a public improvement
on a cash basis furnishes no ground for

complaint by taxpayers in the absence of

any showing of injury to them by the trans-

action, though statute contemplates pay-
ments in future. Dupuy v. Police Jury of

Iberville [La.] 41 So. 91.

82. Publication of assessor's list of per-

sonal property, not authorized by statute.

Brown v. State [Kan.] 84 P. 549.

83. A board of commissioners will not

be restrained from accepting a public work
and paying therefor pursuant- to a con-

tract without proof of fraud in the execution

of the same. Board of Com'rs of La Porte

County V. MTolft [Ind.] 76 N. B. ^247. Proof

of fraud not sustained by a finding that

the acts of the board in relation to the

matter were so far erroneous as to amount
In law to a fraud upon the taxpayers. Id.

84. See 5 C. L. 861.

85. An Indebtedness for a road, being an
extraordinary expense, and in excess of the

revenues provided for that year and not

having been authorized by a two-thirds vote

of the people, at an election held for that

purpose, was in violation of Const, art. 8,

§ 3. iVIoNutt v. Lemhi County [Idaho] 84

P. 1054. Expending funds for building a
court house, bridge, or wagon road, is not
an ordinary expense within the general au-
thority usually conferred upon county com-
missioners. Id.

8«. Barnard & Co. v. Polk County Com'rs
[Minn.] 108 N. W. 294.

NOTE. Liability for debts of predecessor
county! In view of the many unsuccess-
ful attempts to organize new counties from
portions of the territory of existing counties,
it is somewhat remarkable that there are
so few authorities upon the direct question
involved. "Where an existing corporatibn is

dissolved and its territory annexed to an-
other corporation, the latter succeeds to
the obligations as well as to the property
of the dissolved corporation. It takes the
burdens with the benefits. The same result
follows when a public corporation is dis-
solved and subsequently reincorporated, or a
new corporation is created embracing sub-
stantially the same territory and inhabitants
as the old. The effect of such a procedure
Is merely to give new form to the old cor-
poration, and the new corporation is regard-
ed as the successor of the old. The liability
tor the debts of the old corporation then
r'ests upon the theory that the one cor-
poration is the successor of the other, or
upon the general principle that the cor-
poration which receives the territory of the
old and the benefits resulting therefrom
must also assume the debts. Broughton v.

Pensacola, 93 U. S. 266, 23 Law. Ed. 896;
Mobile V. "Watson, 116 U. S. 289, 29 Law.
Ed. 620; Mount Pleasant v. Beckwith, 100
U. S. 514, 25 Law. Ed. 699; Riley v. Town-
ship of Garfield, 54 Kan. 463, 38 P. 560;
Ranken v. McCallum, 26 Tex. Civ. App. 83, 60

S. "W. 975; Polsom v. Greenwood Co., 130
P. 730; Id. [C. C. A.] 137 P. 449; Ruohs
v. Athens, 91 Tenn. 20, 18 S. "W. 400, 30 Am.
St. Rep. 858; Hill v. Kahokia, 35 P. 32;
Devereaux v. Brownsville, 29 F. 742; Brewis
V. Duluth, 13 P. 334; O'Connor v. Memphis,
6 Lea [Tenn.] 730; People v. Board, 94 N. Y.
263; Schriber v. Langlade, 66 "Wis. 629, 29

N. "W. 547, 554; Ross v. "Wimberly, 60 Miss.
345; Amy v. Selma,'.77 Ala. 103; City of
Erownwood v. Noel [Tex. Civ. App.] 43 S. "W.

890; Broadfoot V. Payetteville, 124 N. C. 478,

32 S. E. 804, 70 Am. St. Rep. 610; Board of
Com'rs V. Clarke, 12 Okl. 197, 70 P. 206:
Shapleigh v. San Angelo, 167 U. S. 646, 42

Law. Ed. 310.—Prom opinion in Barnard
& Co. V. Polk County Com'rs [Minn.] 108 N.

W. 294.
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annexed to another eonaty continues to be liable for its ratable proportion of tbe

debts of the comity from which it was severed,'^ which the anneziag oonaty by its

warrants must pay to tlie county diminished;*' but such warrants are to be piaid

only out of taxes collected from the annexed territory iu the statutory manner/' and
not out of the sums received by the annexing county from the original county to

maintain government ia the annexed territory during the time for which taxes

could not be levied and collected from it.""

Bonds.^^—Wliich officers may issue"^ or execute county bonds/^ and what for-

malities are necessary,"* is prescribed by law. The more general aspects of this part

of the law are reserved to a separate titie.''^ The issuance by the authority of the

commissioners' court of interest bearing warrants payable at stated times in the fu-

ture for the amount of a debt contracted for the building of a court house is not

an issuance of county bonds reqmring a special election.'^ Provisions as to what
a notice of a special election shall contain are directory in so far as it is adequately

provided by other laws.^^ The same has been held respecting provisions as to which

officer shall deliver the bonds,"' as to the manner of payment of interest."" An is-

sue of less than the statutory amount of aid bonds in consequence of a compromise

with their beneficiary is valid.^ They are not neoesaarily void because of their de-

87. Construing Const, art. 18, 5 3. Sho-
shone County V. Profit [Idaho] 84 P. 712.

Prohibits saddling debt on annexing county
as well as leaving it on former county.
Id. Act March 10, 1903, providing for an-
nexation of a part of Shoshone County to
Nez Perce county, held constitutional. Id.

88. The legislature may properly provide
that the county annexing a portion of an-
other county shall, by its warrants, pay
the latter the ratable proportion of the
debts to be borne by the detached ter-

ritory. Shoshone County v. Profit [Idaho]
84 P. 712.

89. Shoshone County v. Profit [Idaho]
84 P. 712. Warrants drawn by a county an-
nexing a portion of another county In favor
of the latter for the proportionate part of

the indebtedness to be borne by the de-
tached territory are payable out of a special

fund to be raised by taxation only. Sho-
shone County V. Schuldt [Idaho] 86 P. 418.

90. The cash received by the annexing
county from the county, a part of whose ter-

ritory has been detached, is intended and
available to compensate the annexing coun-
ty for current expenses in maintaining gov-
ernment in the annexed territory during the
time for which it could not levy and col-

lect taxes from it. Shoshone County iv.

Schuldt [Idaho] 86 P. 418.

91. See 5 C. L. 866.

OS. The county ofllcers of counties In
Nebraska are invested with authority to
issue county bonds for precinct indebtedness
and to make the customary recitals there-
in. Piatt V. Hitchcock County [C. C. A.]
139 F. 929.

93. A statutory direction that county
bonds be "issued" by the board of trustees
does not require the bonds to be "executed"
by the trustees. Laws N. C. 1885, p. 439, c.

_233, being silent as to the execution of the
bonds in question, held that It was Intended
that the bonds should be executed by the
board of commissioners of Onslow County.
Board of Com'rs of Onslow County V. Toll-

man [C. C. A.] 145 F. 753.

94. Although no formal resolution to the
effect that the board execute certain bonds
was ever put and carried, the execution of
the bonds in the presence of a majority of
the board, with the full approval of the
entire board and intended as its act, is

equivalent thereto. Board of Com'rs of Ons-
low County V. Tollman [C. C. A.] 145 F. 763.
County bonds issued in payment of county
debts Incurred prior to the adoption of the
Constitution of 1891 are valid, although the
question of their issuance was not submitted
to the voters, under Const. §§ 157, 158. Haw-
kins V. Nicholas County [Ky.] 89 S. W. 484.
Allegations that the bonds were issued in
1894 not equivalent to alleging that the
indebtedness was created since Sept. 28th,
1S91, when the constitution was adopted.
Id.

95. See Municipal Bonds, 6 C L. 704.
9«. Construing Const. § 222, Tally v.

Commissioner's Ct. of Jackson County [Ala.]
39 So. 167.

97. A provision In a law requiring a
special notice of an election to authorize
an issue of county bonds to> prescribe the
place of the election Is directory merely,
since the law fixes the place of the elec-
tion and the voters are charged with no-
tice of the place independent of any special
notice. Construing Acts 1903, p. 90, §§ 2,

4, and 5. Wilson v. Pike County [Ala,] 39
So. 370.

98. A provision that county railroad aid
bonds be delivered by the board of trustees
is directory merely, and their delivery by
the board of commissioners would not in-
validate the bonds. Board of Com'rs of
Onslow County v. Tollman [C. C A.] 145 P.
753.

99. County railroad aid bonds are not In-
validated by providing for annual Interest
payments Instead of semi-annual as' pre-
scribed by statute, as such provision was
for the benefit of the recipient of the bonds
who might waive It. Board' of Com'rs of
Onslow County v. Tollman [C. C. A.] 146
F. 753.
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livery prior to the performance of a statutory condition precedent/ or because of a

mere clerical omission in recording the rote on the bill authorizing the issue.' The
issue will not be enjoined because not made in all the denoininations provided by;

la-w,* or for mere delay in the filing of a special bond required of a county treasur-

er.^ A county may be estopped to deny recitals in its bonds giving them validity.'

Although a legislative act requiring a county to issue bonds might not have been

enforceable, if the county does malce the issue, it cannot defend on the ground of

compulsion, nor of lack of statutory autlioiity.' Although in an action in a state

court, to which the holder of interest coupons was not a partj', county bonds were de-

clared invalid, he may sue in the Federal courts' to have the funds arising from a'

special levy applied to the payment of interest coupons," such funds being impressed

with a trust in his favor,^" and the order of the Federal court will supersede the

order of the state court.^^ Parol testimony to show the facts concerning the exe-

cution of county bonds is admissible in an action on them.^^

i. A board of county commissioners has
authority to compromise a litigation to com-
pel the issuance of railroad aid bonds by
a release of the county's claim on rail-

' road stock in consideration of an acceptance
in full of a less than the statutory amount
of bonds by the railroad corporation, and
no valid objection can be raised thereon.

Board of Com'rs of Onslow County v. Toll-

man [C. C. A.] 145 F. 753.

2. The delivery of county railroad aid

bonds prior to the performance of the stat-

utory proviso on which delivery was con-
ditioned does not necessarily render them
void, their validity depending on facts to

be determined in a suit brought to enforce
them, as whether thej- had passed into hands
of innocent purchasers or not. Estill County
V. Embry [C. C. A.] 144 P. 913.

S. A county bond issue is not rendered
invalid because the clerk, in recording the

vote on the bill authorizing the issue, left

a blank after the word "Nays," such blank
sufHciently indicating that there were no
Nays, under Const. N. C. art. 2, § 14, re-

quiring that in the case of law imposing
a tax or allowing a county to impose a t-ax

the clerk shall enter on the Journal the ayes
and nays on the second and third readings,

the entry in this case being "Ayes 94,

Nays ; total .'.' Board of Com'rs of

Onslow" County v. Tollman [C. C. A.] 145

F. 753, afg. 140 F. 89. Interest coupons
on such bonds, valid obligations of the coun-

ty. Id.

4. A law providing that bonds issued by
the county shall be in denominations of

$1,000, $500, and $100, does not require an
issuance of bonds to contain each of the

three denominations, and the omission of

the $100 denomination is not a ground for

enjoining the issue. Bingham v. Milwaukee
County Sup'rs [Wis.] 106 N. W. 1071.

5. An issue of county bonds will not

be enjoined because of the failure of the

county treasurer to file a required bond
within the period provided by statute, where

he did file it before receiving any bonds or

money. Bingham v. Milwaukee County

Sup'rs tWis.] 106 N. W. 1071.

6. A bond issue of July -1st, 1890, was
illegal if conditioned on the assessment of

1890 but legal if based on assessment of

1889.' The board of commissioners complet-

7 Curr. Law—63.

ed the assessment ior 1890 on June 12, 1890,

but had until July 10th in which to alter it.

Held that, inasmuch as it lay within the
power of the county officers issuing such
bonds to validate them by making the as-
sessment of 1889 the last preceding assess-
ment rather than that of June 12, 1890, the
county is estopped from denying the recital

of its officers that this had been done as
against ' innocent purchasers of the bonds
or coupons. Piatt v. Hitchcock County [C.

C. A.] 139 P. 929.

7. Mandamus to county to compel tax
levies and assessments to pay interest on
bonds. Territory v. Vail [Ariz.] 85 P. 652.

8. The validity of county railroad aid
bonds may be passed on in a suit by the
assignee of the original holder suing for
interest thereon in the Federal courts, al-

though subsequent to their issuance the
state court has declared them invalid. Board
of Com'rs of Onslow County v. Tollman
[C. C. A.] 145 P. 753.

9. The owner of interest coupons on coun-
ty bonds may sue in equity to have the funds
arising from a special levy applied to their
payment "where the county has instituted
proceedings to have such bonds declared
invalid and restrain the payment of interest
on them. Board of Com'rs of Onslow Coun-
ty v. Tollman [C. C. A] 145 P. 753.

10. A fund In the hands of a county
treasurer arising from taxes levied and col-

lected to pay certain interest coupons ia

impressed with a trust in favor of the own-
ers of the coupons. Board of Com'rs v.

Tollman [C. C. A.] 145 P. 753, afg. 140 F.

89.

11. A county treasurer enjoined from pay-
ment of interest coupons of county bonds
by a state court, and subsequently order-
ed to pay the same by a Federal court, must
comply with the latter order and will not
thereby be in contempt of the former, the
action of the state court being between the
county and its treasurer, and in the Federal
court bet-ween the county and the holder of
the interest coupons. Board of Com'rs of
Onslow County v. Tollman [C. C. A.] 145 P.

753, afg. 140 P. 89,. But In case of doubt
his remedy is to apply to the state court
for a modification of its order. Id.

12. Board of Com'rs of Orslow County
V. Tollman [C. C. A.] 145 P. 753.
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(§3) E. Torts}^—^A county is not liable for the negligence" or the breach

of a public duty by its officers/^ unless made so by statute/^ nor for their delin-

quencies, unless acting in the capacity of its agents.^' Thus, if the county is free

from fault it is not liable for loss of state fimds in a county officer's hands.^* In

Minnesota a county sued in tort by failing to disavow the ultra vires acts of its com-

missioners is liable for damages caused thereby to the same extent as though origin-

ally authorized by it.^*

(§3) F. Property and funds.—Property in the hands of county officers fod:

the use of a distinct public purpose, like schools, is not county property.^"' The
power to acquire property to the end of carrying out the purposes of the county's

functions is implied.^'- Power of disposal of property is limited and legislative

sanction is sometimes requisite,^^ and no rights may be released on a benefit solely

pertaining to private persons,^^ or property alienated by mere nonaction or acqui-

escence;"* hence property unlawfully sequestered, though voluntarily and with full

knowledge of the facts, may be recovered,"^ but a county cannot recover money ir-

regularly paid out wHle at the same time retaining the property purchased there-

witla.^® The power to repair county property cannot be stretched to cover its re-

placement."^ The state alone may question whether a certain conveyance to a coun-

13. See 5 C. L. 864.

14. Not liable to an individual landholder
for the negligent diversion of surface water
in the improvement and construction of its

public highways. Hopper v. Douglas Coun-
ty [Neb.] 106 N. W. 330. A county is not
liable for injuries resulting from negligence
in the construction of a ditch. Siewerssen
V. Harris County [Tex. Civ. App.] 91 S. W.
333. Improper quarantine and failure to

care for quarantined farmer's crop. Seeks
V. Dickinson County [Iowa] 108 N. W. 311.

15. No action will lie in favor of a per-

son, although specially damnified, for breach
of a public duty by county officers, in the

absence of a statutory provision. Action
against county for criminal negligence of

board of freeholders in improperly caring

for an incarcerated witness. Watkins v.

Atlantic County Chosen Freeholders [N. J.

Law] 62 A. 1134.

16. Hopper V. Douglas County [Neb.] 106

N. W. 330.

17. The county treasurer in the collection

of taxes for townships and incorporated

towns is not the agent of the county (State

V. Spinney [Ind.] 76 N. E. 971), and the

county in the absence of an express statute

making it liable, is not answerable for his

delinquencies, if any (Id.).

18. Loss of funds in hands of county
treasurer. Lancaster County v.' State [Neb.]

107 N. W. 388. If the county treasurer uses

county money to repay the state for state

funds deposited by him in a bank designated
as the depository of county funds, and lost

through failure of the bank, the county may
recover the same from the state. Id.

19. Maintaining a bridge to the special

damage of the plaintiff. Viebahn v. Crow
Wing County Com'rs [Minn.] 104 N. W.
10S9.

20. State v. True [Tenn.] 95 S. W. 1028.

21. The right of a police jury to purchase

a site for a court house is implied in the

right given by law to provide a good and

sufficient court house. Dupuy v. Police Jury

of Iberville [La.] 41 So. 91. The power to

erect a court house and issue bonds in pay-
ment therefor includes the necessary and
indispensable power to purchase fixtures and
permanent furnishing-s for the completion of
such court house, to place the same in fit

condition to be used for the transaction of
public business, and to issue bonds in pay-
ment therefor. Territory v. Baxter [Okl.]
S3 P. 709. The express power to erect a jail
and issue bonds in payment therefor in-
cludes the implied power to purchase a site
on which to erect such jail and to Issue
bonds in payment therefor. Id.

'

22. The police jury of a parish has no
authority to sell or exchange a court house
and grounds without legislative sanction for
the purpose of requiring another site for a
new court house. Dupuy v. Police jury of
Iberville [La.] 41 So. 91.

23. County commissioners have no au-
thority to release a purchaser of school lands
from paying the full amount of interest
agreed upon at the sale, and to accept, with-
out any further consideration, a lesser rate.
Accepting 3% interest on a debt for school
lands in the place of 7% to prevent a
threatened abandonment of the purchase.
Delta County v. Blackburn [Tex;] 15 Tex.
Ct, Rep. 908, 93 S. W. 419.

24. A county cannot dispose of the fee
of its school lands except by sale made by
the commissioner's court, which would be a
matter of record. County cannot divest it-

self of lands by acquiescence in boundaries
so operating. Atascosa County v. Alderman
[Tex. Civ. App.] 14 Tex. Ct. Rep. 925, 91
S. W. 846.

25. Tax certificates exchanged for void
warrants by county officials with knowledge
of the fact that they were void may, with
tlieir proceeds, be recovered by the county.
Multnomah County v. White [Or.] 85 P.
78.

26. Riverside County v. Yawman & Erbe
Mfg. Co. [Cal. App.] 86 P. 900.

27. A county board cannot build a new
court house under the guise of repairing
tlie old, destroyed by Are. Attorney Gen-
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ty exceeded tlie county's statutory power to take real property.^^ It is not ordinarily

essential that any precise form of operative words of grant to a county be used.''"

•Revenues, like taxes/" and convict eamings,^^ are often allotted by statute to specific

purposes. ^

Depositories.—A statutory provision requiring banks bidding for the deposit of

county funds to file bonds vnih. tlieir bids is mandatory/^ and an indemnity bond

executed to induce a county treasurer to deposit county funds in a certain bank is

valid and enforceable on the failure of the bank.^'' A depository of county funds

not being a party to any fraud in making an award is entitled to receive them not-

withstanding such fraud/* and the deposit having been duly made, the relation o£

creditor and debtor is created between the county and the bank.''^ It is not es-

sential in Texas that all funds be allotted to one bidder.^'

(§3) G. Presentation, allowance, enforcement, and payment of claim.s?''—
The authority'* and necessity for auditing a claim/' and the manner^" and the time

within which it must be presented, are fixed by statute.*^ A determination of the

amount to be paid for an improvement erected according to certain plans and speci-

fications within a certain time is a sufficient exercise of a county court's power and

duty of auditing.*^ An order allowing a claim need not be in any particular form,*^

merely crediting the claimant therewith on a bill against him being sufficient,** but

era! v. Montcalm County Sup'rs tMiich.]

12 Det. Leg. N. 562, 104 N. W. 792. By statute

the insura-nce money derived from the de-

struction of public improvements may be

used to repair them if so voted by two-thirds

of the board of supervisors. Id.

28. Ejectment by successor in Interest of

county's grantor not maintainable on ground
that conveyance was for other than a statu-

tory purpose. Barnes v. Multnomah County,

145 P. 695.

29. A conveyance to county commissioners
as such and their assigns operates as a con-

veyance to the county, as the provision in

§ 2519, B. & C. Comp. declaring property con-

veyed to persons "for the use of the coun-

ty" shall be deemed county property, did

not make such words essential as operative

words, but a conveyance intended and
designed for the use of the county was suf-

ficient to make it county property. Barnes

v. Multnomah County, 145 F. 695.

30. See Taxes, 6 C. L. 1602.

31. In Georgia, funds derived from the

hire of misdemeanor convicts is applied, first,

to the payment of the fees of the officers

of court In the particular cases, then the

fees for insolvent costs in other cases, and

the surplus is to be paid into the county

treasury. Under Pen. Code 1895, § 1097.

Barron v. Terrell, 124 Ga. 1077, 53 S. B.

181
32. Bonds filed subsequent to the order

accepting the bids not sufficient under the

law An action on treasurer's official bond

for failure to make the deposit. Martin v.

State [Ark.] 96 S. W. 372. ,^ „, . ,

33. Weddington v. Jones [Tex. Civ. App.]

91 S. W. 818.

34. Warsham v. Dyer [Tex. Civ. App.] 16

Tex. Ct. Rep. 208, 94 S. W. 1080.

sr,. County has right to sue. Johnson

County V. Chamberlain Banking House

[Neb.] 104 N. W. 1061. Treasurer no longer

the custodian of such money, ''^
Id.

36. The commissioners' court may select
a depository of county funds for less than
the whole of them where there is but one
bid for such funds and for a part of them
only. Worsham v. Dyer [Tex. Civ. App.]
16 Tex. Ct. Rep. 208, 94 S. "W. 1080.

37. See 5 C. L. 866.
38. The order of a commissioner's court

allowing a claim previously rejected by
the county auditor is void under La^ws 1905,
p. 381, c. 161, requiring approval of a claim
by the auditor as a condition precedent for
the exercise of jurisdiction over the claim
by the commissioners. Law mandatory.
Anderson v. Ashe [Tex.] 14 Tex. Ct. Rep. 637,
90 S. W. 872.

39. Claims of a county attorney for dis-
bursements, although connected with actual
litigation, are contingent expenses depend-
ing on the audit of the board of supervisors.
Vincent V. Nassau County, 96 N. Y. S. 446.

40. In Iowa a subcontractor's claim for
materials used in constructing a county im-
provement must be properly itemized, and
the fact that it was furnished for a lump
sum and no account was kept of the separate
items furnishes no valid excuse. Griffin
V. Walworth County Com'rs [S. D.] 104 N.
W. 1117.

41. The board of supervisors has no au-
thority In California to grant a claim not
presented within a ye.ar after it accruer.
Murphy v. Bondshu [Cal. App.] 83 P. 278.

42. A county court sufficiently audited a
contractor's claim in considering and de-
termining what the county should pay for
the erection of certain materials, according
to certain plans and within a certain time,
with the usual provisions for supervision
during construction and final inspection be-
fore full payment and acceptance of the build-
ing. Such a contract was not an abdication
of the power to audit. Tally v. Commis-
sioner's Ct. of Jackson County [Ala,] 39

So. 167.
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the mere acceptance and entry of a contract on the minutes does not amount to an
allowance of the claim for compensation thereundei'.*'' A claim rejected on its

merits cannot be considered by a subsequent board of supervisors.*' The rejection'

of a claim may consist in a complete denial of all relief sought in a petition to have

a claim audited,*'' or putting it out of the power of a board of commissioners to act

on a claim through its rejection by the county auditor/* or merely a continued

postponement of its consideration.*^ However, to be effective, an order of disallow-

ance must be eutered on the minutes.^"

Mandamus will lie to compel county commissioners to act on a claim, '^^ but

not to compel allowance"^ nor to collect it,''^ the remedy for disallowing a claim

being an action at law against the coimty;''* and it is provided in some states that

a claimant is not entitled to sue until after due presentation and rejection of his

claim,^^ which need be but once,'* but a defense based on a failure to present a

claim to the board of commissioners must be pleaded to be available," and the com-

plaint must set forth the claim sued on, how accrued, how and when presented for

allowance and filing.^' In an action for the balance due on an improvement, failure

to allege its acceptance by the county readers the complaint demurrable.^' An alle-

43, 44. Denman v. Coffee [Tex. Civ. App.]
14 Tex. Ct. Rep. 29, 888, 91 S. W. 800.

45. The acceptance, approval, and entry
on the minutes of a contract for service by
tlie court of county commissioners does not
amount to an, auditing- and allowance of the
claim for compensation. Mandamus iwould
not lie. Smith v. McCutohen [Ala.] 41 So.

619.

46. Wey V. O'Hara, 48 Misc. 82, 95 N. T. S.

81.

47. An entry upon the minutes of the court
of complete denial of the relief sought in

&. petition to audit and pass upon a claim
Is a disallowance of the claim. Commis-
sioners Ct. of Chilton County v. State [Ala.]

41 So. 463.

48. The rejection of a claim by the coun-
ty auditor putting it out of the power of

the commissioner's court to act thereon
amounts to a rejection by the latter so as to

entitle the claimant to sue the county under
the statute. Art. 790, Bev. St. 1895, requir-

ing presentation to commissioner's court and
neglect or refusal to allow claim before

county can be sued by claimant. Anderson
V. Ashe [Tex.] 14 Tex. Ct. Rep. 637, 90 S.

W. 872.

49. The postponement of the considera-

tion of a petition requesting that provision

be made for the payment of warrants of long
standing may be deemed a neglect or re-

fusal to make such provision, in the absence
of any showing that grounds for the post-
ponement existed, or that at a subsequent
meeting any further action was taken. Espy
Kstate Co. v. Pacific County Com'rs, 40 "Wash.
67, 82 P. 129.

50. The disallowance of a claim by a court
of county commissioners, indorsed upon the
claim, but not entered upon the minutes of

the court, is' wholly ineffectual as an audit
thereof. Amounts to no action by court up-
on claim. Commissioners Ct. of Chilton Coun-
ty V. State [Ala.] 41 So. 463.

51. De Soto County Com'rs v. Howell
[Fla] 40 So. 192; Commissioners' Ct. of

Chilton County V. State [Ala.] 41 So. 463.

52. Remedy In such caise being by action.
De Soto County Com'rs v. Howell [Fla.]
40 So. 192.

53. Commissioners' Ct. of Chilton Coun-
ty V. State [Ala.] 41 So. 463.

54. If the court of commissioners audit a
claim by disallowing it, the remedy is by
an action at law against the county. Com-
missioners' Ct. of Chilton County v. State
[Ala.] 41 So. 463.

55. Bell County v. Flint [Tex. Civ. App.]
14 Tex. Ct. Rep. 256, 91 S. W. 329. Alleging
presentation to commissioners' court of a
claim for $1,000 damages for lack of two
stock gaps across a road, and Its

rejection Is not sufficient to warrant the
bringing of a suit on a number of items of
damage amounting in the aggregate to $1,-
960. Id. Mandamus will not issue to com-
pel payment of a coroner's claim for fees
for holding an inquest before it has been
audited and allowed by the board of revenue,
notwithstanding the board may have no dis-
cretion in allowing such claim. Miller v.

State [Ala.] 39 So. 658. Act Feb. 10, 1899,
§ 2, requiring a coroner to itemize and veri-
fy his accounts of claims for fees and hold-
ing inquests, not in conflict with general
laws requiring all claims to be audited and
allowed by the board of revenue. Id.

56. A claim need not be presented twice
to the board of supervisors if wholly re-
jected on its first presentation. Millard v.
Kern County, 147 Cal. 682, 82 P. 329.

57. Board of Com'rs of Hendricks Coun-
ty V. Eaton [Ind. App.] 77 N. E. 958.

58. Such complaint states a cause of ac-
tion. Millard v. Kern County, 147 Cal. 682,
82 P. 329. Held that steps taken by plain-
tiff in presenting claim to board were suf-
ficiently set forth. Id.

59. A complaint in an action for the
balance due on a road construction con-
tract is demurrable for failing to allege
that the completed road was received by the
county commissioners. Board of Com'rs of
Jackson County v. Branaman [Ind.] 76 N. E.
1030.
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gation in a complaint that the board had passed npon and allowed a bill is an alle-

gation that the board acting in a judicial capacity had determined its correctness."'

Under the rule that demmrefrs do not lie to claims presented to a county court for

allowance^ proof may be introduced to show a claim, improper on its face, to be a

correct charge.^^ In Michigan, claims arising out of obligations involuntarily as-

sumed by the claimant entitle liim to recover, altho'Ugh rejected by the county super-

visors."^ A county treasurer is without authority to pay a claim unless presented

as prescribed by statute."'

It is no defense to a claim for services that the improvement on which they

were rendered was abandoned before its completion,"* nor may the county urge

laches when the delay ia enforcing the claim is due to the tardy prosecution of the

vrork by the county,"" but absence of the statutory authorization of a eontract is a

good defense to a claim for compens'ation under it."" To establish an accord and

satisfaction, the allowance of a part of a claim must have been made and accepted

in full,"' as by the allowance, drawing, and retention of a lump sum, less than the

whole, on an itemized account."® Fees of office duly allowed cannot be appropriated

to a claim of the county against the officer."° Illegal claims allowed may be re-

covered."*

(§3) H. Warrants; issuance and enforcemeniJ^'—In some states warrants

must specify the liability for which they are drawn and when it accrued,'^ and can-

not be drawn unless an appropriation has first been duly made.'^ Being merely a

ministerial act, mandamus lies to compel the issuance of warrants on a claim allow-

ed'* in a definite sum as shown, by the record,'^ but a county auditor may refuse to

60. Riverside County V. Tawman & E.

Mfg. Co. [Cal. App.] 86 P. 900.

61. Matter left open for determination of

court on evidence. Hempstead County v.

Phillips [Ark.] 96 S. W. 133.

ea. Plaintiff county paying necessary ex-

penses in care of small-pox patient belong-

ing to defendant county, were involuntary

payments. Board of Sup'rs of Arenac Coun-

ty V. Iosco County Sup'rs [Mich.] 13 Det. Leg.

N. 121, 107 N. W. 725. Such claims not within

tlie contemplation of Const, art. 10, § 10,

making the audit hy the hoard of claims for

services against the county final. Id.

63. The county treasurer of Kamsey
County, Minn., is not, by § 646, Gen. St. 1894.

authorized without an order or warrant of

the county auditor to pay the amount of

a Judgment against the county upon pres-

entation to him of a certified copy of the

Judgment and a voucher for the payment
thereof. State v. Foot [Minn.] 108 N. W.
932.

64. Persons employed in constructing a

ditch are entitled to compensation, although

the project is abandoned by the county be-

fore its completion. Espy Estate Co. v.

Pacific County Com'rs, 40 V^ash. 67, 82 P.

129
65. Suit on warrants over eleven years

old for work on ditch where county was
slow in condemning land therefor and final-

ly abandoned the work six months prior

to bringing of suit. Espy Estate Co. v.

Pacific County Com'rs, 40 V^ash. 67, 82 P. 129.

66. Absei)ce of approval of contract by

special board as required by St. ^896, p.

497, c. 500. Cutter v. Middlesex County, 189

Mass. 451. 75 N. E. 954

67. Claimant demanding $650, of which

$200 had been allowed, was credited with
$200 on his claim in the circuit court. Held
not sufficient to establish an accord and sat-
isfaction. Center's Adm'r v. Breathitt Coun-
ty [Ky.] 90 S. W. 1054.

68. Action for remainder will not lie.

Hunt V. Franklin County Com'rs, 100 Me.
445, 62 A. 213.

69. A sheriff's claim .for fees of ofBce
having been allowed, cannot be appropriated
by the commissioner's court to the payment
of an indebtedness of the sheriff to the
county by crediting amount of claims al-
lowed the sheriff on a claim alleged to have
been illegally paid to him. Denman v. Coffee
[Tex. Civ. App.] 14 Tex. Ct. Rep. 29, 888,
91 S. W. 800.

70. Tliough voluntarily allowed by county
commissioners. Campbell County v. Over-
by [S. D.] 108 N. W. 247.

71. See 5 C. L,. 868.

7S. Rev. St. 1887, § 2006, mandatory. Mc-
Nutt v. Lemhi County [Idaho] 84 P. 1054.
Warrants held defective under the statute.
Id.

73. The chairman of the county court
cannot draw a warrant to be paid out of
county funds witliout an appropriation hav-
ing first been made by the Justices of .the
county in quarterly court assembled. State
V. True [Tenn.] 95 S. W. 102S.

74. A commissioner's court having al-
lowed a claim may be compelled by man-
damus to direct draft to be drawn on the
treasurer for the amount. Denman v. Coffee
[Tex. Civ. App.] 14 Tex. Ct. Rep. 29, 888,
91 S. W. 800.

7.5. Before mandamus will lie to compel
a Judge of probate in Alabama to draw a
warrant, the sum for which the warrant
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issue''' or countersign a warrant pursuant to a void order of allowance.^^ County

warrants are generally receivable in payment of county taxes.''* This is not true in

Arkansas as to those levied to pay the indebtedness, and interest thereon, existing

at the time of the adoption of its constitution.'" Warrants merely showing an ap-

portionment of funds collected by a county treasurer do not-represent a debt payable

out of county funds.*" The payment of warrants illegally issued may be resisted by

the county, although the order directing their issuance was never appealed,*^ but in

an action to enjoin the payment of warrants by the county treasurer, the holders and

owners of them should be made parties defendant.'^ In Indiana a treasurer ma
set off against and retain from the payment of a warrant the amount due the count

,

in taxes from the owner of such warrant.*' An action to recover a money judgmen'-

on a county warrant may be maintained when the money for the payment of suc'i

warrant has been collected and wrongfully applied by the county authorities to th-;

payment of other claims against the county.**

(§3) /. Appeals^ from orders of county hoards.^^—Certiorari will lie to rp-

view proceedings of a county board*" in excess of its Jurisdiction,*' in the absence ol

the right of appeal or other adequate remedy,** but not to review its acts in its legis-

lative capacity,*" and may be instituted by whomsoever the statute specifies."" Ai
appeal can be taken only from a final decision,""^ is not exclusive of otlier remedies

should be drawn must be a definite and fix-

ed sum, and it must be shown by the record
to have been allowed. Smith v. McCutchen
[Ala.] 41 So. 619. Petition and exhibits held
not to show that petitioner's claim had been
audited and allowed by the court of county
commissioners. Id.

76. The county auditor Is justified in re-

fusing to draw a warrant for the amount of

a claim the board had no authority to al-

low. Murphy v. Bondshu [Cal. App.] S3 P.

278.
77.

Rep.
jrs.

Anderson v. Ashe [Tex.] 14 Tex. Ct.

637, 90 S. "W. ST2.

Const, art. 16, § 10, and Kirby's Big.

§§1466, 1174, and 7056. Warrants receivable
in payment of a special tax for construction
of a court house. Stillwell v. Jackson [Ark.]

93 S. W. 71. Statutes permitting payment
of county taxes with county warrants, con-
stitutional. Id.

7». Stillwell V. Jackson [Ark.] 93 S. W.
71.

50. A warrant by a county auditor upon
a county treasurer in favor of a township
treasurer for the payment of town taxes
collected by the county treasurer, even if

authorized by law andi necessary to entitle

the town treasurer to demand and receive
the town funds from the county treasurer,
represent no debt or liability or obligation
of the county to the town payable out of
the county's funds. State v. Spinney [Ind.]

76 N. B. 971. Section 7998, Burns' Ann. St.

1901, requiring county treasurers, Tvhen there
are no funds to pay an order, to indorse
thereon "not paid for want of funds," en-
titling such order thereby to draw interest,

does not apply to warrants as above merely
showing apportionment of funds. Id.

51. The county itself, through its board of
commissioners, may resist the pavment of

a warrant which has been wrongfully and
unlawfully issued, although no appeal was
ever taken by any one from the order di-

recting Its issuance. Rev. St. 1887, § 1776,

as amended by Act Feb. 14, 1899, providin.
for an appeal by taxpayers and personc
did not contemplate an appeal by the coun-
ty. McNutt V. Lemhi County [Idaho] 84 F.
1054.

82. State V. Gormley, 40 Wash. 601, 82 P.
929.

83. Claimant not having paid taxes fov
ten years. Punk v. State [Ind.] 77 N. E.
854. Answers alleging the amount due fo.'

taxes from claimant under warrant held
good on demurrer. Id.

84. Thurston County v. Mclntyre [Neb.

J

106 N. W. 217.

85. See 5 C. L,. 869.

86. Writ properly granted by circuit court
commissioner. Attorney General v. Mont-
calm County Rup'rs [Mich.] 12 Det. Leg. N,
562, 104 N. W. 792.

87. Certiorari will lie to review proceed-
ings of the county court under the County
Seat Removal Act alleged to be ille.Tal and
without jurisdiction, although the act de-
clares that the decision of the county court
shall be fin"i. County Ct. of De Kalb County
v. Pogue, J 111. App. 391.

88. No right of appeal or other adequate
remedy existing as to acts by a board of
supervisors In excess of their rightful power.
Certiorari will lie to review their actn.
Bremer County v. Walstead [Iowa] 106 N.
W. 352.

8». Certiorari will not lie to revlei; act',

of the board of supervisors of a leg'lslative
nature. People v. Westchester County
Sup'rs, 99 N. Y. S. 348. Passage of a resolu-
tion reviving distinction betwetin town anc"
county poor and the levy and assessment
upon the town of Cortland of la/es for thf
support of the town poor. Id.

DO. By attorney general, .ittrrney Gen-
eral V. Montcalm County Sur rs [Mich.] 1/
Det. Leg. N. 562, 104 N. W. 792.

91. Good V. Burk [Ind.] 77 N. B. 108'\
An appeal from an order of ti. e board pro-
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in tJie case of illegal allowance of a claim,"^ opens up the entire report for investiga-

tion,"'' and the claimant must establish a prima facie case."* In Oklahoma the ap-

pellate court has power to finally determine the controversy or to remand it to the

county board."' Injimction will not ordinarily control the action of the county

board as to which appeal is given,"* and allegations to avoid this rule that they pur-

posed a corrupt and collusive action are not sustained by proof of negligence and

willful disregard of duty."^

Counts and Paragraphs; County Commissioners or Supbrvisobs ; County Seat;
LING Cars; Coupons; Court Commissioners, see latest topical Index.

Coup-

courts.

§ 1. Creation, CUange, and Alteration
(999).

§ 2. Officers and Instrumentalities of
Courts (1000).

§ 3. Places, Terms, and Sessions of Courts
(1000).

§ 4. Conduct and Regulation of Business
(1002).

The jurisdiction of courts^ and the effect of decisions as precedents* are else-

where treated.

§ .1. Creation, change, and alteration.^—A court is a judicial tribunal* pri-

marily for the adjudication of controversies, and it cannot exercise, nor can it be

endowed with, nonjudicial powers,' but in several of the states the courts are re-

quired to give legal advice to the other co-ordinate branches of the government"

upon pending matters.'' Within the constitutional limitations^ the legislature may

viding- for an election on the issue of ap-
propriating money to aid an interurban rail-

way was dismissed as being- from an inter-

locutory order. Id.

92. Tlie county's remedy by app«al from
the improper allowance of an illegal claim
is not exclusive, and the county may sue the

claimant for the amount illegally obtained.

Campbell County v. Overby [S. D.] 108 N.

W. 247.
93. On an appeal by the county com-

missioners from the audit of their accounts

by the county auditors, the entire report

may be investigated (Horning's Case, 26 Pa.

Super. Ct. 282), and is not confined to the

items mentioned by the commissioners in

their specification of errors (Id.), but inter-

vening taxpayers may demand reinvestiga-

tion of credit items claimed by the com-
missioners other than those mentioned in

the latter's appeal (Id.).

94. An irregularity in the court below
is not subject to review in the absence of

an exception or of any injury to appellant.

Peeling v. York County, 212 Pa. 245, 61 A.

Sll-
9r,. Board of Com'rs of Logan County v.

State Capitol Co. [Okl.] 86 P. 518.

98, »T. Board of Com'rs of La Porte Coun-

ty V. WolfE [Ind.] 76 N. E. 247.

1. See .Turisdiction, 6 C. L. 267; Appeal

and Review, 7 C. L. 128.

2. See Stare Decisis, 6 C. L. 1510- .

3. See 5 C. L. 870.

4. The State Corporation Commission,

while bearing and deciding the necessity for

a crossing by one railroad over the tracks of

another, is acting as a court of record (Nor-

folk & W R. Co. V. Tidewater R. Co. [Va.]

62 S. B. 852), and by § 1313a, cl. 23, should

observe the common law and statutory rules

of evidence (Id.). Error to admit testi-
mony not under oath. Id.

5. See Constitutional Law, 7 C. L. 704.
6. Section 13 of art. 4 of the Const, of

Florida only authorizes the supreme court
to interpret portions of the constitution rel-
ative to the governor's duties and powers
upon request, and not to pass upon the con-
stitutionality of statutes affecting his duties.
Advisory Opinion to Governor [Fla.] 39 So.
187.

7. In Massachusetts, opinions should be
given upon request only when sought on
matters pending before fhe department seek-
ing the information. In re Opinion of the
Justices, 190 Mass. 611, 77 N. B. 820. Under
Const, art. 74, requiring the supreme court
to advise the governor and council upon
legal questions "pending in that body," it is

the duty of the court to ans-wer questions '

upon the solution of which depends the call
of a special session of the legislature. In
re Opinion of the Justices [N. H.] 63 A.
505.

8. Act of April 23, 1903 (P. L. 274), de-
fining the powers of the quarter sessions
over incorrigible and delinquent children,
does not create a new court and hence is

not within the constitutional prohibition.
Commonwealth v. Fisher, 213 Pa. 48, 63 A.
198, afg. 27 Pa. Super. Ct. 175. And see also
Hunt V. Wayne Circuit Judges [Mich.] 12
Det. Leg. N. 672, 105 N. W. 531. Priv. Laws
1905, p. no, c. 36, § 13, establishing a police
court for the city of Raleigh and conferring
upon it exclusive jurisdiction of misdemean-
ors committed witliin the corporate limits,
held valid under section 14, Const, art. 4,

modifying section 27. State v. Baskerville
[N. C] 53 S. E. 742. In Alabama a local

court can be created or a*iolislied only upon
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create/ reorganize/" and abolish courts/^ and while the inferior Federal courts can

be created only by an act of eongress^ no speciiic creative words axe necessary if the

intent be manifest.^^ An act creating a court must also locate it.^^ Courts of sev-

eral members act by majority/* whieh majority is reckoned by the number of Judges

when the Judgment is rendered, not when informally decided.^^

§ 2. Officers and instrumentalities of courts}"—^The legislature, subject to

constitutional restrictions,^'^ may regulate and empower a Judge of one district to

sit in another.^'

§ 3. Places, terms, and sessions of courts}'—^A court must be held at the

place designated by statute.^" The date of the beginning of a term is usually regu-

due notice under Const. § 6. Notice of inten
tion.to enact Local Acts 1903, p. 379, creating
an inferior court in certain precincts of
ttie county, held sufficient. State v. Aberna-
thy [Ala.] 40 So. 353. Held constitutional in

resar.d, to its title. Id. Alao notice to. enact
Local Acts 1903, p. 40, creating the Geneva
county court. Ex parte Black [Ala.] 40 So.
133. Proof of publication held sufficient.

Id. Notice of the Act of March 6, 1903 (Local
Acts 1903, p. 101), repealing the act creating,
the "Walker county law and equity court,
held insufiBcient. Norvell v. State, 143 Ala.
561, 39 So. 357. Act Deo. 5, 1900 (Acts 1900-

01, p. 107), creating the Walker county law
and equity court, held not unconstitutional
as including provisions not germane to the
subject stated in its title (Id), and if the
abolition of the prior county court be re-

garded as not germane, it does not affect

the constitutionality of that part, of the
statute creating the new court (Id.). As
it was passed under the old constitution, it

will be presumed that the proper notice
of Intent to enact was given, nothing ap-
pearing to the contrary. Id.

9. Act 1905, No. 70, establishing a court
whose Jurisdiction extends beyond the ter-

ritorial limits of the ?nunicipality, can not
be sustained as a municipal court, although
called by such name in the creative statute
(Attorney General v. Loomis [Mich.] 12 Det.

Leg. N. 553, 105 N. W. 4), nor can it be sus-
tained as creating a single justice of the

peace in view of the provision for an as-

sociate justice (Id), nor as authorizing two
justices of the peace, since the associate

justice was only to act on certain occasions
(Id.). The city court of Sylvester was not,

by the act of August 11, 1904 (Laws 1904, p.

207), regularly established as a constitution-

al city court, and hence judgments thereof
can only be reviewed by certiorari. Crosson
V. State, 124 Ga. 651, 52 S. B. 880.

10. Act April IS, 1905 (P. L. 208), au-
thorizing judges dt the separate orphans'
courts to hear equity proceedings at tlie

request of judges of. the common pleas,

is a reorganization of the courts of com-
mon pleas, and not violative of § 15, art.

5, Const., requiring judges to be elected by
the electors in their respective districts.

Morgan v. Eeel, 213 Pa. 81, 62 A. 253.

11; Act March 2, 1905, c. 1306, 33 Stat. 824.

[U. S. Comp. St. Supp. 1905, p. 126], dividing

the state of Washington into two judicial

districts, did not abolish the then existing

courts, but restricted them merely in regard

to territory. Seattle Blec. Co. v. Hartless

[C C. A.] 144 F: 379; Tacoma R. & Power Co.

V. Geiger [C. C. A.] 145 F. 504. But see
Geiger v. Tacoma R. & Power Co., 141 P.
169.

12. Act of March 2, 1905, c. 1305, pt. 1,

33 Stat. 824; dividing the state of Washing-
ton into two judicial districts, while it does
not in express "words ordain and establish
any courts nor define their jurisdiction, nor
assign the district to any of the nine cir-
cuits, it clearly shows the intent in regard
to these miatters, and by implication the
courts are duly established. Geiger v. Ta-
coma R. & Power Co., 141 P. 169.

J3. A provision in the act that the ses-
sions shall be held "in the court house of
Worth county; in said city of Sylvester, or at
some other place in said city," is a suf-
ficient location notwithstaiiding" that Syl-
vester was a town and not a city. Crosson
V. Sumner [Ga.] 54 Si E. 181.

14. See Appeal and Review, 7 C. L. 238;
.Tudgments, 6' C. L. 214.

15. Although a case was argued at a time
when the court was composed of but three
judges, a decision rendered after an in-
crease to seven, concurred in by but two, is

void. Denver, etc., R. Co. v. Bui;chard [Colo.]
86 P. 749.

le. See 5 C. L. 871. See, also. Clerks of
Court, 7 C. L. 656; Sheriffs and Constables, 6

C. L. 1459; Stenographers, 6 C. L. 1552.
17. A constitutional provision that in-

terior judges may hold court for each other
is exclusive and avoids an act empower-
ing the supreme court to direct them when
to do so. In re Weston, 28 Mont. 207, 72
P. 512; Ryan v. Weston, 28 Mont. 207, 72 P.
512. Municipal court act of the city of
New York, Laws 1902, p. 1494, c. 580, § 12,
as amended by Laws 1904, p. 1429, c. 598,
providing for the rotation of judges, ts au-
thorized by Const, art. 6, § 17 (Sakolski v.

Schenkel, 98 N. Y. S. 190), and such act
is not unconstitutional as denying equal
protection of the la"w (Id.).

18. As to special and substitute judges,
see the topic Judges, 6 C. L. 209.

1». See 5 C. L. 871.

20. Acts 1904, p. 43, c. 11, providing for
holding sessions of the circuit court in cer-
tain towns other than the county seat, is

not unconstitutional ss special legislation,
as moving the county seat without proper
vote, nor does its title include more than one
subject. Johnson v. Fulton [Ky.] 89 S. W.
672. The court being always in session,
an order signed by the judge in his chambers
adjoining the court room, an open door con-
necting the two, is signed in open court.
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lated by statute,''^ and the court must be opened by a duly authorized Judge.^^

When the court has been duly convened, the term continues until legally adjourn-

ed,^^ or until the commencement of the next regular term.^* The common-law
right of a court to adjourn to a distant day still exists in West Virginia.^^ Where
the general term in one county is a special term for the other counties of the cir-

cuit, the duration of the special term is coextensive with that of the general.^' An
adjournment to chambers is an adjournment to the chambers of the judge at the

court house.^^ Where the statute authorizes special judges to hold regular terms of

court, the regular judge may hold a special term while the regular term is in ses-

sion.^'^ In Washington there may be as many concurrent sessions of the superior

court in any county as there are presiding judges and judges assigned thereto.
^''"

There are no terms of court in equity proceedings. ^° The statutes of many states

authorize the convening of special terms under certain conditions^" upon due no-

tice.^^ The proceedings of a court not legally in session are void,^^ and the ap-

San Luis Obispo County v. Simas [Cal. App.]
81 P. 972.

•£t. The fact that the statute designated
June 5th as the opening day of a term will
not render a "writ issued on the 6th and
returnable on the "first day" of the term
void when court was in fact opened, on the
7th, which day was understood as the first.

Mays V. Newlin, 143 F. 574.
22. Where a court was organized by the

supernumerary judge, who was directed so to

act by the governor, it will be presumed that
the regular judge notified the governor
of his inability to act, in which case
the direction was proper under Act
Feb. 20, 1899 (Acts 1898-99, p. 237), § 3.

Peel V. State [Ala.] 39 So. 251. Not neces-
sary that the minute entry showing the
organization by the supernumerary judge
should show why the regular judge was
absent. Id. ^

23. Where the courts are always In ses-

sion except for certain purposes, an order
for adjournment of the term must particular-

ly so state. Henry v. Lincoln Lucky & Lee
Min. Co. [N. M.] 85 P. 1043. An order "It

is ordered that the court do now adjourn
until court in course," construed as ad-
journing the court ana not the term. Id.

Under Rev. St. 1898, § 2572, providing that
no omission to adjourn any court from day
to day previous to the final adjournment
shall vitiate the proceedings, adjournments
subject to the order of the court do not
terminate the terra. Cooper v. Granger
[Wis.] 108 N. W. 193. Where both criminal
and civil jurisdiction is vested in one court,

an adjournment thereof froni day to day ad-

journs the criminal branch. People v. Cox,

106 App. Div. 299, 94 N. T. S. 526.

24. An adjournment to chambers leaves

the regular term in full force until the actual

convening of the next term of court. In

re Wood, 107 App. Div. 514, 95 N. T. S. 260.

In Wisconsin a term does not end until the
commencement of a new term, unless ter-

minated by aflirmative ofllcial act. Cooper v.

Granger [Wis.] 108 N. W. 193. Section 60,

D. C. Code (31 Stat, at L. 1198, chap. 854'),

providing that the police court shall hold

a term on the first Monday of each month
and continue the same "from day to day,"

etc., suggests that a term cannot be con-

tinued beyond the period of the next term.

Harris v. Nixon, 27 App. D. C. 94.
|

25. Section 2 of chapter 114 of the Code
of 1899, authorizing circuit and county courts
to adjourn from day to day until their busi-
ness Is dispatched or until the ends of
their terms, does not limit' the common-
law power to adjourn to a distant day (Mann
v. Mercer County Court, 58 W. Va. 661, 52
S. E. 776), nor does section 10 of chapter 114
of the Code of 1899 (Id.).

26. Rev. St. 1898, § 2424, as amended by
Laws 1905, p. 8, o. 6. Emerson v. Huss
[Wis.] 106 N. W. 518.

37. Proceedings held at the judge's cham-
bers in another city are void. In re Wood,
107 App. Div. 514, 95 N. Y. S. 260.

a7a,. Code 1896, §§ 928, 930, authorizing
the supernumerary judge and special judges
appointed by the court to hold the regular
term, by implication authorizes the regular
judge to hold a special term at the same
time. Williams v. State [Ala.] 41 So. 992.

28. Sections 5 and 7 of art. 4, Const., being
construed together, it is ira*aterial whether
a judge be assigned by the governor or by
request of a local judge. Hindman v. Boyd
[Wash.] 84 P. 609.

29. Hence costs are assessed upon the
basis of hearings and not terms as in law
oases. Allan v. Allan [Me.] 63 A. 654.

30. Under Acts 29th Leg. (Gen. Laws
1905), p. 116, c. 83, § 1, the judge of the
district court may call a special session for
the sole purpose of passing sentence upon
one previously -convicted. Not necessary
that the business should be unfinished busi-
ness. Ex parte Toung [Tex. Cr. App.] 15
Tex. Ct. Rep. 852, 95 S. W. 98. Act held
not unconstitutional as being ex post facto.
Id. A recital in an order that defendant
is "held in custody charged witli a capital
offense" sufficiently alleges that defendant
is "confined in jail" so as to authorize the
palling of a special term, under Kirby's Dig.
§ 1532. Beard v. State [Ark.] 95 S. W. 995.
Where a special term is called under Rev.
St. 1899, § 1006, upon the notice of the
sheriff of Clay county that defendant was
in jail awaiting trial, held that the record
was insufilcient to impeach the recital that
he was in jail in Clay county. State v.
Myers [Mo.] 94 S. W. 242.

31. In Alabama a circuit judge can con-
vene a special term only upon notice. Code
1S96, §5 914, 915. McMillan v. Gadsden [Ala.]

39 So. 569. In the absence of an agreement,
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pellate court will take judicial notice of the time for sessions of lower courts.'^ A
motion for a new trial can not be considered at a subsequent term unless duly con-

'tinned.''^^ A jury, however, may return its verdict at a later term."*

§ 4. Conduct and regulation of husiness.^^—Courts of record have the in-

herent power to malre all reasonable and necessary rules for the transaction and

regulation of their business,"" provided they do not contravene positive law,"' which
rules are binding upon the court as well as upon the litigants,"' and can be waived

only by the beneficiary."* In a general way, rules of court are construed as stat-

utes are construed,*" except that the word "may" will not ordinarily be given the

force of "shall," as is often done in the interpretation of statutes.*^ While the

rules of the Indiana appellate court and the supreme court are the same in so far

as they are applicable, yet in a particular case pending in either, the rules of that

court alone apply.*^

Under the Conformity Act, the practice and procedure in civil actions in

the inferior Federal courts must conform as near as may be to that of the state

wherein the action is brought,*" unless otherwise expressly provided by act of

congress.**

a special session can be held only upon no-
tice pursuant to Gen. St. 1902, § 452. O'Keefe
V. Scoville Mfg-. Co. [Conn.] 61 A. 961. Held
under the facts and in view of the Judg-
ment file describing the session as "special,"
that it was a special session and not an
additional session. Id. Judge should have
ascertained whether the required notice had
been given or an agreement of the parties
made. Id. The filing of written objections
to the trial, specifically stating that the
required notice had not been given, is suf-
ficient to prevent a. waiver of the Irregu-
larity. Id.

33. Walker v. State, 142 Ala. 32, 38 So.
241. Judgment rendered when court was
not legally in session. McMillan v. Gads-
den [Ala.] 39 ^. 569; Mattox Cigar & To-
bacco Co. V. Gato Cigar Co. [Ala.] 39 So.
777. Under the provisions of Acts 1900-01,
p. 646, the 23d day of September, 1903, was
a time authorized for holding court. Kansas
City, etc., R. Co. v. Randolph [Ala.] 39 So.
920.

33. Especially when fixed by statute. Ed-
wards v. State, 123 Ga. 542, 51 S. B. 630i
McMullen V. Dong [Ala,] 39 So. 777.

33a. A general order continuing all cases,
actions, motions, and proceedings pending,
and not otherwise disposed of, to the next
term, held not to continue a motion for
a new trial. Southern R. Co. v. Jones, 143
Ala. 328, 39 So. 118.

34. Where the Jury retires at one term, it

may return its verdict at the succeeding
one. Weske v. Chicago Union Traction Co.,
117 111. App. 298.

35. See 5 C. L.. 873. Conduct of proceed-
ings at trial, see Trial, 6 C. L. 1731.

30. Dille V. Rice, 120 111. App. 353. A
recital in an ex parte motion of a prevailing
practice to give notice to the opposing party
before filing an order is insufficient to show
a rule of court in respect thereto. Oltman v.
Schoenbeck, 120 111. App. 351.

37. Dille V. Rice, 120 111. App. 353. Where
the statute establishes the clerk's fees, the

court cannot make a rule dismissing appeals
from the justice court upon nonpayment
of a docket fee not authorized. Id. A rule
of court in tonflict with a statute is in-
valid in so far as it conflicts. Hunt v. State,
5 Ohio C. C (N. S.) 621.

38. Florida Land Rock Phosphate Co. v.
Anderson [Fla.] 39 So. 392; Hoodless v.
Jernigan [Pla.] 41 So. 194. Rule 42, re-
quiring an undertaking as a condition pre-
cedent to the granting of an injunction, is
binding on the court (Drew v. Hogan, 26
App. D. C. 55), and if waived, the party suf-
fering may seek redress in the appellate
court (Id.).

39. A rule requiring an undertaking as
a condition precedent to the issuance of an
injunction, being for benefit of the defend-
ant, the court cannot waive it (Drew v. 'Ho-
gan, 26 App. D. C. 55), and while such re-
quirement might be waived by defendant,
appearing and defending on the merits does
not have that effect, especially where it
does not affirmatively appear that he knew
that no undertaking had been required
(Id.).

40. Florida Land Rock Phosphate Co. y.
Anderson [Pla.] 39 So. 392; Hoodless v.
Jernigan [Fla.] 41 So. 194.

41. Gassenheimer v. U. S., 26 App. D. C.
432. Common-law rule 53 of the supreme
court, providing that where the jury has dis-
agreed the trial justice may transfer the
case to another Justice, is not mandatory.
Id.

4a. Hence when a case is in the wrong
court, the sufficiency of the record to com-
ply with the rules will not be passed upon,
though the same in each. Hood v. Baker

. [Ind. App.] 75 N. E. 608.

43. The United States district court, when
exercising the functions of the circuit court
in Porto Rico, under act of April 12, 1900
(31 Stat, at L. 77, chap. 191), § 34, must
conform to' the local procedure. Perez v
Fernandez, 202 U S. 80, 50 Law. Ed. .

The conformity s,,ct does not require the
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The courts haye an inherent power to correct clerical errors in their recordH/°

and to supply omissions,*" especially where the proceedings are still in fieTi*' and

r'.ederal court to give effect to the Missouri
rule of practice that the filing of an amend-
ed pleading, pursuant to an erroneous order
strilcing out portions of the original, waives
the error. Williamson v. Liverpool & London
& Globe Ins. Co. [C. C. A.] 141 F. 54. Suit
commenced by complaint as authorized by
the North Carolina Code of Procedure as
distinguished from a formal declaration.
Swift & Co. V. Jones [C. C. A.] 145 F. 489.
The state practice acts and the construction
given them by the sta,te courts are binding
on the Federal courts in actions at law.
JovrsL practice act relative to dismissal of
action by plaintiff. Duffy v. Glucose Sugar
Refining Co., 141 F. 206.

note:. Meaning and application of vrards
"as near as may be": "These words have the
effect to leave the Federal courts some de-
gree of discretion in conforming entirely to

the state procedure, and were Intended to
qualify what would otherwise have been a
mandatory provision. 'These words imply
that, in certain cases, it would not be prac-
ticable, without injustice or Inconvenience,
to conform literally to the entire practice
prescribed for its own courts by a state

in which federal courts might be sitting."

Mexican-Cent. R. Co. v. Pinkney, 149 U. S.

207, 37 Law. Ed. 699. See, also. Senior v.

Pierce, 31 F. 625.
'The conformity is required to be as near

as may be—not as near as may be possible,

or a.s near as may be practicable. This in-

definiteness may have been suggested by a
purpose; it devolved upon the judges to be
affected the duty of construing and deciding,

and gave them the power to reject, as Con-
gress doubtless expected they would do, any
subordinate provision in such state statutes

which, in their judgment, would unwisely in-

cumber the administration of the law, or

tend to defeat the ends of justice, in their

tribunals.' Indianapolis, etc., R. Co. v. Horst,

93 U. S. 291, 23 Law. Ed. 898. See, also,

Shepard v. Adams, 168 U. S. 618, 42 Law. Ed.

602; Chappell v. U. S.. 160 U. S. 499, 40 Law.
Ed. 510; Mexican Cent. R. Co. v. Pinkney,
149 U. S. 194, 37 Law. Ed. 699; Southern Pac.

R. Co. v. Denton, 146 U. S. 202, 36 Law.
Ed. 943; Virginia Coupon Cases, 114 U. S.

270, 29 Law. Ed. 185; Johnson v. Healey,
9 Ben. [U. S.] 321; Palmer v. Allen, 7 Cranch

[U. S.] 550, 3 Law. Ed. 436; Sanford v. Ports-

mouth, 2 Flipp. [U. S.] 109; Fulton V. Gil-

more, 2 Flipp. [TJ. V.I 260; Bradford v. Brad-
ford, 2 Flipp. [U. S.] 280; Piquignot v. Penn-
sylvania R. Co., 16 How. [U. S.] 104, 14 Law.
Ed. 863; Reeside v. Walker, 11 How. [U. S.]

272 13 Law. Ed. 693; Duncan v. Darst, 1

How. [U. S.] 301, 11 Law. Ed. 139; Lange v.

Union Pac. R. Co. [C. C. A.] 126 F. 338; North
Chicago St. K. Co. v. Burnham [C. C. A.]

102 F. 671; Missouri, etc., R. Co. v. Elliott

rC C A.] 102 F. 96; Chicago, etc.. R. Co. v.

Metalstaffi [C. C. A.: 101 F. 770; Times Pub.

Co. V. Carlisle [C. C. A.] 94 F. 771; Kent
V Bay State Gas Co., 93 P. 887; Van Doren
V Pennsylvania R. Co. [C. C. A.] 93 F. 260;

Edmunds v. Illinois Cent. R. Co., 80 F. 85;

Hughey v. Sullivan, 80 F. 75; Swing v.

Burnham, 74 F. 384; Hale v. Wharton, 73

F. 739; Sherry v. Oceanic Steam Nav. Co.,

72 P. 566; Mack v. Porter [C. C. A.] 72 F. 236;
Walker v. Collins [C. C. A.] 59 F. 70; Phenix
Ins; Co. V. Charleston Bridge Co. [C. C. A.]
65 F. 628; Theroux v. Northern Pac. R. Co.
[C. C. A.] 64 F. 84; O'Connell v. Reed [C.

C. A.] 56 F. 531; Texas, etc., R. Co. v. Nelson
[C. C. A.] 50 F. 814; In re Secretary of Treas-
ury, 46 F. 398; Lowry v. Story, 31 F. 769; U.
S. V. Brawner, 7 F. 90.
But in Amy v. Watertown, 130 U. S. 301.

32 Law. Ed. 946, the court said that the
statute 'is peremptory, and whatever be-
longs to the three categories of practice,
pleading', and forms and modes of proceeding,
must conform to the state law and the prac-
tice ,of the state courts, except where Con-
gress itself has legislated upon a particular
subject and prescribed a rule. Then, of
course, the Act of Congress is to be followed
in preference to the laws of the State.' See,
also, U. S. V. Davis, 103 F. 465; Chicago,
etc., R, Co. V. Metalstaff [C. C. A.] 101 P.

770; Nederland L. Ins. Co. v. Hall [C. C. A.]
84 P. 278; Edmunds v. Illinois Cent. R. Co.,

80 F. 85; Chamberlain v. Mensing, 47 F.
4S6; U. S. V. Inlots, Fed. Cas. No. 15,441;
Laird v. De Soto, 25 F. 77; Cottier v. Stim-
son, 18 F. 689; U. S. v. Treadwell, 15 F. 533;
Republic Ins. Co. v. Williams, 3 Biss. [U. S.]

370; Oscanyan v. Winchester Repeating Arms
Co., 15 Blatchf. [U. S.] 87; Lewis v. Gould,
13 Blatchf. [U. S.] 216; Sears v. Bastburn, 10
How. [U. S.] 187, 13 Law. Ed. 381; Mutual
Bldg. Fund, etc., Sav. Biamk v. Bossieux, 1
Hughes [U. S.] 386; Fullerton v. U. §. Bank,
1 Pet. [U. S.] 604, 7 Law. Ed. 280.
The qualification contained in this phrase

is not to be construed to subvert the com-
mand of the statute, but allows only neces-
sary variations from the state methods,
growing out of the different organization of
the courts, and other similar matters. Lewis
V. Gould, 13 Blatchf. [U. S.] 216.

'Certainly it was not Intended that these
statutes Wire to be adopted with the ef-
fect of defeating the jurisdiction of the
courts of the United States once lawfully
attached under an Act of Congress.' After
the removal of causes from a state court
the Jurisdiction is not ousted by admitting
as a party under the state law, a citizen

j
of the same state. Phelps v. Oaks, 117 U. S.

[

236, 29 Law. Ed. 888. See, also, Stewart V.
i Dunham, 115 U. S. 61, 29 Law. Ed. 329.".—
From 4 Fed. Stat. Ann. 566.

44. Held error to submit issues to a mas-
ter for determination as provided by the
North Carolina Code of Procedure in view of
§§ 648, 649, 700, Rev. St. (U. S. Comp. St.

1901, pp. 525, 570), providing for trial by
jury. Swift & Co, v. Jones [C. C. A.] 145 F.
489. Rule 22 of the Federal circuit respect-
ing special appearances is authorized by Rev.
St. § 918 [U. S. Comp. St. 1901, p. 685], not-,
withstanding the conformity act, and es-
pecially where the state has no special rules
relative 'thereto. Mahr v. Union Pac. R. Co.,
140 F. 921.

45. Erroneous date of filing indorsed on a
paper. Newman v. State [Ala.] 39 So, 648.
And see the topic Records and Files, 6 C. L.
1269.

40. Records amended at the subsequent
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the correction is upon clear and definite proof ;*^ but as a general rule, a court of

appeals cannot amend the records of the inferior court.^'

COVENANT, ACTION OF.™

Covenants, see latest topical index.

COVENANTS FOR TITI-E.^'

§ 1. Makings of Covenants; Persons and
Estate Benefited or Bound (1004).

§ 2. Performance or Breach (1005). The
Covenants of Seisin and Right to Convey

(1005). The Covenant of Warranty (1006).
The Covenant for Quiet Enjoyment (1006).

§ 3. Enforcement of Covenants (1006).

Scope of title.—^This topic treats only of the usual covenants contained in

deeds of conveyance. Covenants in a lease/^ restrictive covenants as to the use

of land/' covenants relative to aifirmative burdens not pertaining to the title/* and

warranties ia the sale of personal property/^ are elsewhere treated.

§ 1. Making of covenants; persons and estate ienefited or hound.^^—The con-

sideration supporting the deed is sufficient to sustain the covenants of all the co-

grantors, though some may have received no personal consideration/' In Nebraska

a married woman who joins in a deed to. release her dower interest in her husband's

property is not bound by the covenants tlierein.^^ A mere recital in a deed of the

number of acres which it purports to convey is not a warranty that the described

tract contains that number.'*' Knowledge by the covenantee of an existing ease-

ment does not limit an express covenant against easements/" but in Tennessee,

knowledge that the land is in the adverse possession of a third party defeats recovery

on the jCovenants."^ In Missouri the implied statutory covenants raised by the!

use of certain words are not restricted by a covenant of special warranty, unless so

connected therewith as to show a clear intention to limit."^ The rule that covenants

axe taken most strongly against the covenantor is reversed in the case of covenants

implied of law from the use of certain words.'' The covenant of warranty extends

only to land actually embraced in the deed.'* The covenant of quiet enjoyment and

term to show upon what ground the demur-
rer was sustained. Maftindale v. Battey
[Kan.] 84 P. 527.

47. Corrected to show overruling of de-
fendant's motion for separate trials. Boon-
ville Nat. Bank v. Blakey [Ind.] 76 N. E. 529.

Wliere a motion for a ne'w trial is neces-
sary- to preserve an error in refusing sep-
arate trials, the proceedings are still in

fieri, so that a motion to amend the records
to "show the overruling of the motion is

proper, although a decree has been entered.
Id.

48. Martlndale v. Battey [Kan.] 84. P. 527.

Need not be based on some record or memo-
randum, oral proof being sufficient. Id.

49. See Appeal and Review, 7 C. L. 192,
Where the judgment of a justice of the
peace is against defendant and wife, without
naming the latter, the court of co-mmon pleas
on appeal cannot amend the records so as to
include the wife. Doerr v. Graybill, 24 Pa.
Super. Ct. 321.

50. No cases have been found for this sub-
ject since the last article. See 5 C. L. 875.

51. See Tiffany. Real Property, § 899,

53. See Landlord and Tenant, 6 C. L.. 345.

53. See Buildings and Building Restric-
tions, 7 C. L. 507.

54. See Real Property, 6 C. L. 1248.
55. See Sales, 6 C. L. 1320.
56. See 5 C. L. 876.
57. An answer alleging consideration to

one of the grantors and cowarrantors, but
that there was no consideration as to the
answering defendants, held inconsistent.
Tucker v. Butterweck [Fla,] 39' So. 480.

58. Comp. St. 1903, S 4S06. Poohin v. Con-
ley [Neb.] 104 N. W. 878.

51>. Rich V. Scales [Tenn,] 91 S. W. 50.
GO. Patterson v. Freihofer [Pa.] 64 A. 326.
61. Part of the described land in the ad-

verse possession of a railroad of which the
covenantee -had knowledge. Rich v. Scales
[Tenn.] 91 S. W. 50.

63. Miller v. Bayless, 194 Mo. 630, 92 S,
W, 482. In determining the intention the en-
tire deed must be construed together. Id.
The general covenant arising under Rev. St.
1899, § 907, from the use of the words "grant,
bargain, and sell," held so connected with
the special warranty as to be limited there-
by. Id.

63. Miller v. Bayless, 194 Mo. 630 92 S
W. 482.

64. No action for breach of the covenant
of warranty will lie for land not embracedm the deed, though fraudulently represented
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of warranty rims with the land,"' and the assignee or heir in possession at the time

of breach may sue thereon,"" but for a covenant to run with the land there must be

privity of estate between the covenanting parties, and the covenant must have rela-

tion to an interest created or conveyed."^ The covenant of a grantee to assume

and pay an existing lien does not rim with the land."* A conveyance by the cov-

enantee does not operate as an assignment of his right of action for covenant bro-

ken."''

§ 2. Performance or hrea^h. Against incumbrances. ''°—The covenant

against incumbrances is broken, if at all, as soon as made.''^ An existing lien for

street improvement is an incumbrance within this covenant,''^ but not an outstand-

ing paramount title.^^ A covenant against incumbrances existing "by, from,

through or under" the grantor, when contained in a deed purporting to co-nvey

only the grantor's interest, does not include an existing tax lien.'*

The covenants of seisin and right to convey.''^—-The covenant of seisin is bro-

ken, if at all, at the time of the delivery of the deed.'" The failure of title to any

part of the land conveyed constitutes a breach of the covenant of seisin." A dis-

seisin of the covenantor, which is void as to the covenantee, does not give rise to

a cause of action under this covenant.''

to be within the boundaries. Lainhart v.

Gabbard IKy.] 89 S. W. 10. Description by
physical boundaries controls that made by
calls for distances. Rich v. Scales [Tenn.]

91 S. W. 50.

65, 66. Deason v. Findley [Ala.] 40 So. 220.

67. Deason v. Findley [Ala.] 40 So. 220.

Though one has been in possession for a suf-

ficient time to raise a presumption of a con-
veyance from the covenantee, no such priv-

ity is sffbwn as will sustain an action for

breach of the covenant of quiet enjoyment.
Id.

68. Scholten v. Barber, 217 111. 148, 75 N.

E. 460.

69. In an action to foreclose a. purchase
price mortgage on land sold under a cove-
nant of warranty of the right to cut and use

timber thereon, such covenant being bro-

ken as soon as made, a subsequent grantee
cannot offset the damage. Turner v. Law-
son [Ala.] 39 So. 755; Pinokard v. American
Freehold Land Mortg. Co., 143 Ala. 568, 39

So. 350.

Note: "As a, general proposition a breach
of a covenant does not run with the land.

Ladd V. Noyes, 137 Mass. 151; Provident Co.

V Fiss, 147 Pa. 232; Clement v. Bank, 61 Vt.

a98; Mygatt v. Coe, 124 N. T. 212; Wesco v.

Kern, 36 Or. 433. A few of the United States,

however, follow the English doctrine and
hold that even such covenants as are tech-

nically broken upon execution and delivery

of the deed may be sued on by a remote
assignee where the substantial damage oc-

curs during his tenure. See Masoal's Case,

1 Leon, 62; King v. Jones, 1 Marsh. 107, 5

Taunt. 418; Kingdom v. Nottle, I. M. & S.

355. For American cases see Richard v.

Perit, 59 111. 38, 74 Am. Rep. 1; Coleman v.

Lyman, 43 Ind. 289; Martin v. Baker, 5 Blackf.

[Ind]~232; Kimball v. Bryant, 25 Minn. 496;

Chambers v. Smith, 23 Mo. 174; Dickson v.

Desire 23 Mo. 151, 66 Am. Dec. 661; Lawless

V Colliers, 19 Mo. 480; Winningham v. Pen-

nock, 36 Mo. AVP- 688; Betz v. Bryan, 39

Ohio St. 320; Devore v. Sunderland, 17 Ohio

52 49 Am. Dec. 442; Backus v. McCoy, 3 Ohio

211, 17 Am. Dec. 585; Hall v. Plain, 14 Ohio
St. 417; Brisbane v. McCrady, 1 Nott. & M.
[S. C] 104, 9 Am. Dec. 676. This latter doc-
trine seems to work out more substantial
justice since a covenant is not really bro-
ken until damages have been suffered."

—

Prom 4 Mich. L. B. 655.

70. See 5 C. L. 877.

71. Bailey v. Agawam National Bank, 190
Mass. 20, 76 N. E. 449; Maloy v. Holl, 190
Mass. 277. 76 IST. E. 452.

72. In Massachusetts the passage of an
order laying out or altering a highway cre-
ates a lien upon the assessable property,"
though the amount due Is uncertain until
completion of the work and the making of
the assessment (Maloy v. Holl, 190 Mass. 277,
76 N. B. 452), and this notwithstanding the
assessment subsequently made is technically
invalid If it may be corrected by a reas-
sessment (Id.), but if no valid assessment
can be made, no lien exists (Id.). Where
no valid assessment for street improvement
could be made at the time of the delivery of
the deed, a back lien established under a
subsequent act is not a breach of the cove-
nant. Id.

73. A count based on a breach of the cove-
nant against incumbrances and alleging an
outstanding paramount title states no cause
of action. Henderson v. Berry Co. [Ala.]
39 So. 662.

74. Fountain Square Theater Co. v. Pend-
ery, 6 Ohio C. C. (N. S.) 78.

75. See 5 C. L/ 877.

76. Foster v. Byrd [Mo. App.] 96 S. W.
224.

77. A covenant of an indefeasible seisin of
an entire quarter section of land is broken
where three acres thereof has been conveyed
to a railroad corporation, notwithstanding a
recital that the tract contains 160 acres more
or less. Foster v. Byrd [Mo. App.] 96 S. W.
224. Not affected by the fact that a trust
deed executed at the time of delivery of
the deed excepted the strip conveyed to the
railroad. Id.
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The covenant of warranty''^ is not broken unless there is an eviction, a^tuaP"

or constructive/^ not resulting from the covenantee's own wrong.*^ It seems, how-

ever, in Alabama, that if the grantor has no title whatever to the land described,

the breach is instantaneous,*^ unless the description is inserted through mutual

mistake, in which case there is no breach.** The covenant extends to fixtures as

well as to the land itself.*^ Wliere a grantor, called upon under his covenant of

warranty to discharge an existing tax lien, calls in his grantor, an undertaking by

the latter to pay the same does not relieve the former.*"

The covenant for quiet enjoyment^'' is broken by an eviction, total or partial.**

A covenant to defend title against the claims of the grantor, his heirs, and all per-

sons lawfully claiming under him, is not a covenant to defend against a paramount

title.*'

§ 3. Enforcement of covenants.^"—JJ'pon a partial failure of title the cove-

nantor can not, as a matter of right, tender the purchase price and demand a re-

conveyance of the entire tract.'^ A declaration negativing the words of a covenant

of seisin or good right to convey is a sufficient allegation of a breach,"^ but a declara-

tion on the covenant against incumbrances must show the nature of the incumbrance,

and on warranty, an enaction by a paramount title.'' Where, however, one declaring

on the covenants of seisin and good right to convey specifically alleges the facts

relied on to show a breach, he will be restricted to those grounds."* Under a stat-

ute providing that a copy of a writing aimexed to a pleading shall cure defects

therein in case of a variance between the declaration and the annexed deed as to

wliat the covenants are, the deed controls.'" In Louisiana a plaintiff in a petitory

action cannot make his warrantor a party to the suit upon denial of his title where

the warrantor is not within the Jurisdiction.'" Proof that the land was in the ad-

verse possession of a third party at the time of conveyance establishes a prima

78. As a prior unrecorded deed which
is valid as to the covenantor but void as to

the covenantee. Glover v. O'Brien, 100 Me.
551, 62 A. 656.

79. See 5 C. L. 877.

SO. A general covenant of warranty Is

broken where the property is taken to satisfy

a prior vendor's lien, notwithstanding the
covenantee had assumed such debt but at a

lower interest than that exacted. Delta
County v. Blackburn [Tex.] 15 Tex. Ct. Rep.
908, 93 S. W. 419. A prior unrecorded deed
which is void as to the covenantee does not
amount to a breach of the covenant of war-
ranty. Glover v. O'Brien, 100 Me. 551, 62 A.

656.
81. A discharge of a mortgage by the

covenantee to save the property is such con-
structive eviction as to give rise to an ac-
tion on the covenant of warranty. Scoggin
V. Hudgins [Ark.] 94 S. W. 684.

83. Eviction resulting from failure to pay
a special improvement assessment assumed
by the covenantee. Mullen v. Clifford [Ind.
App.] 76 N. E. 1009. Special improvement as-
sessments held assumed by the covenantee.
Id.

S3, 84. Pinckard v. American Freehold
Land Mortg. Co., 143 Ala. 568, 39 So. 350.

85. Where trade fixtures are so attach-
ed a^s to become a part of the realty and
the covenantee purchases without notice,

he may recover on the warranty for subse-
quent loss. . BuUard v. Hopkins, 128 Iowa
703, 105 N. W. 197.

86. Bigelow V. Stearns, 137 Mich. 26, 100
N. W. 125.

87. See 5 C. L. 877.
88. Eviction from an easement by the

foreclosure of a prior mortgage on the serv-
ient estate constitutes a partial eviction.
Sweet v. Howell, 96 App. Div. 45, 89 N. T.
S. 21.

80. A declaration alleging eviction by one
asserting right to possession, under a de-
cree adjudging the covenantor's title void,
held not to state a cause of action. Dick
V. McPherson, 72 N. J. Law, 332, 62 A. 383.

90. See 5 C. L. 878.
91. Olmstead v. Rawson, 110 App. Div.

809, 97 N. Y. S. 239.
02. Glover v. 0':^rien, 100 Me. 551, 62 A.

656.
93. Glover v. O'Brien, 100 Me. 551, 62 A.

656. An allegation of eviction under a para-
mount title, existing and outstanding at the
time the deed was executed, excludes the
conclusion that such title may have emanat-
ed from plaintiff. Henderson v. Berry Co.
[Ala.] 39 So. 662.

94. As alleging disseisin of the covenantor
by a specifically named conveyance. Glover
V. O'Brien, 100 Me. 551, 62 A. 656.

95. Prac. Act § 119 (P. L. 1903, p. 570).
Dick V. McPherson, 72 N. J. Law, 332, 62
A. 383.

9«. Writ of prohibition granted to re-
strain the lower court from further proceed-
ings against the warrantor. Poote v. Pharr,
115 La, 35, 38 So. 885.
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facie" breach of the covenant of seisin.'*' In an action on the covenant of warranty,

plaintiff must prove eviction by a paramount title. '^^ Where a warrantor has ap-

peared or has been duly served with notice to defend"" his covenantee in an action by

one claiming a paramount- title, he is conclusively bound by the result of such suit.^

It has been held that the breach of a covenant may be set up as a defense to an

action for the purchase money.^ The fact that the covenantee may have estopped

himself from asserting a deficiency in quantity of land as against the assignees of

the purchase money bonds is no defense to the covenantor upon the warranty.^

Damages for breach.*

Covertukb; Ckedit Insurance, siee latest topical index.

CREDITORS' SUIT.

§ 1. Nature and GTOunds of Remedy § 3. Pleading and Procedure (1009).
(1007).

§ a. Property Which May be Reached
(1009).

§ 1. Nature and grounds of remedy.'^—A creditors' bill is maintainable in

aid of execution to have applied, in satisfaction of a judgment, the proceeds of prop-

erty which has been attached, and to have the rights of other claimants determined."

'The bill will not lie where there is a complete and adequate remedy at law,'' and
hence it is ordinarily essential that complainant have reduced his claim to judg-

ment* and that execution has been, returned unsatisfied," in order that it may ap-

pear that the legal remedies have been exhausted ; but the return of execution un-

satisfied is not a condition precedent to the maintenance of an action in the nature

of a creditors" suit by which it is sought to remove fraudulent obstructions to the

97. Covenantor has the burden of show-
ing that the title of such adverse holder is

invalid. Prestwood v. McGowin [AIeu] 41 So.

779. Not necessary that the adverse holder
had filed notice, as prescribed by Code 1896,

§§ 1541, 1545, such sections being applicable
only to actions for the recovery of real es-

tate. Id.

98. The introduction of a judgment ren-
dered against the covenantee, which is not
binding upon the covenantor for lack of prop-
er notice to defend, is insufHoient. Baum-
garten v. Chipman [Utah] 86 P. 411.

99. Where the notice to the warrantor
to defend contains a description of the land

involved, no part of which was covered by
the warranty, the judgment does not bind

him notwithstanding the complaint is amend-
ed so as to include the land warranted, the

covenantor having no notice. Baumgarten
V. Chipman [Utah] 86 P. 411.

1. Samson v. Zimmerman [Kan.] 85 P. 757.

Especially in the absence of bad faith on the

part of the covenantee. Olmstead v. Raw-
son, 110 App. Div. 809, 97 N. T. S. 239.

Hence covenantor is liable, although such

third person's title may not have been para-

mount in fact. Samson v. Zimmerman
[Kan.] 85 P. 757.

2. An affidavit of defense alleging a cove-

nant in the sale agreement that the premises

were to be free "of all easements," and the

existence of a joint right of way, held suf-

ficient. Paterson v. Freihofer [Pa.] 64 A.

326. See, also. Vendors and Purchasers, 6

C. Li. 1781.

3. Berry's Bx'x V. Fishburne, 104 Va. 459,

51 S^ B. 827.

4. See ECU 879. See Damages, 5 C. L.
904.

6. See 5 C. D. 880.
6. Gavazzi v. Dryfoos, 47 Misc. 15, 95 N. Y.

S. 199.

7. Hyde v. Baker, 212 Pa. 224, 61 A. 823.
Not to set aside fraudulent deeds, obtain
reconveyance and injunction against aliena-
tion. Proper legal remedy in such case is
purchase at execution and ejectment. Id.

8. Not sufficient to aver that he has no
adequate remedy at law. Prayer that de-
fendant be decreed to be owner of an inter-
est in realty and that same be sold. Brock-
w,ay V. Kizer, 122 III. App. 567. A simple
contract creditor ordinarily has no standing
in a court of equity to enforce payment or
subject equities until after he has reduced
his demand to judgment and exhausted his
remedy at law (Davidson-Wesson Implement
Co. V. Parlin & Orendorft Co. [C. C. A.] 141
F. 37), and a state statute authorizing such
actions cannot confer jurisdiction upon a
Federal court in which defendant has the
constitutional right of a trial by jury (Id.).
Seeking judgment, injunction, receiver and
liquidation of defendant corporation. Id.

9. An action to satisfy a judgment out of
the proceeds of a life insurance policy is-
sued to defendant could not be regarded as
a creditors' suit where execution was still
outstanding. Marks v. Equitable Life As-
sur. Soc, 109 App. Div. 675, 96 N. Y. S. 551.
The creditor has not exhausted his legal
remedies so as to entitle fiim to file a credit-
ors' bill under Chancery Code § 49, until an
execution issued to the county in vrhlch the
debtor resides has been returned no property
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collection of a judgment/" and a creditor who has a trust in his favor or a lien upon

property may file his bill without exhausting his legal remedies/^ Laches defeats

the biU.12

A statute empowering the court to decree satisfaction of a judgment out of any

property belonging to the debtor and discovered in chancery proceedings does not

authorize the turning over of all the property of the debtor to a single creditor, as

receiver, to be used in continuing his business for the benefit of such creditor and

to the exclusion of other creditors/^ Under the Federal statute, a creditor of a

national bank which has gone into voluntary liquidation may fiJe a bill in the na-

ture of a creditors' bill to enforce the individual liability of the shareholders, and

the Federal circuit court has jurisdiction of such suit without reference to diversity

of citizenship.^*

General creditors' suits}^—Under a statute authorizing creditors without liens

or judgments "to file a bill for the discovery of assets, the fact that the claims of

some of the complainants contain a waiver of exemptions does not deprive the court

of power to grant the relief prayed.^" One not a party to the suit is not entitled

to share in the amount recovered unless the suit was brought for the benefit of all

the creditors. ^^

Intervention.''-^

Limitations}^—Since a party cannot maintain an action in the nature of a

creditors' suit to reach property fraudulently conveyed until his claim has been re-

duced to judgment, limitations will not ordinarily commence to run against such

suit untU that time.^"

The dea-ee.^'-—The judgment is not merged in the decree,^^ nor, in the case of

a judgment against several defendants, will the creditor's rights or 'the efficacy of

his judgment be affected by an adjudication in the decree as to the liabilities of de-

found. Aultman, Miller & Co. v. Jackson, 122
III. App. 639.

10. Placing in wife's name title to land
purchased with complainant's money, fraud-
ulent dispositions and incumbrances. An-
derson V. Hultberg, 117 111. App. 231. In
this regard there is no distinction between
a fraudulent conveyance before judgment and
the purchase of land by the debtor when in-

solvent, and taking title in another, as in

this cas3. Id. Bill to subject to execution
property fraudulently conveyed could be filed

while executions were outstanding. An-
drews V. Scott, 113 in. App. 581.

11. Bill to apply assets of a national bank
and enforce stockholders' liability under the
B'ederal statute. No judgment on the note
was necessary. Wyman v. Wallace, 201 U.

S. 230, 50 Law. Ed. .

12. For seven years no execution issued

to proper county. Aultman Miller & Co. v.

Jackson, 122 111. App. 639.

13. Comp. L. § 437. Campau v. Detroit
Driving Club [Mich.] 13 Det. Leg. N. 200, 107

N. W. 1063. Where this is done and the re-

ceiver finds no property and had no expec-
tation of finding any when he filed the bill

the fund derived from the continuance of the
business by him will be distributed among
all the creditors as though the same had
been accumulated by the debtor. Id. All

disbursements necessary to conducting the

business should be allowed. Id. Certain

Items of expense, including taxes, repairs,

etc., considered and allowed or disallowed the

receiver against the fund derived from con-

tinuing the business according as they did
or did not enhance that fund. Id. Such receiver
was not entitled to any compensation, though
he accumulated a fund for the creditors in
general where he was not appointed for that
purpose. Id.

14. Act June 30, 1876 (19 St. at L. 63, c.
156, U. S. Comp. St. 1901, p. 3509), § 2. By
holder of nonnegotiable note. Wyman v.
Wallace, 201 U. S. 230, 50 Law. Ed. .

15. See 5 C. L. 881.
16. Code 1896, §§ 819, 820. Etheridge

Bros. V. Swann, Abrams Hat Co. [Ala.! 41
So. 465.

17. Where suit was brought only for
plaintiff and such other creditors "as would
join with him," and it did not appear prior
to recovery that thei-e were any creditors
who did not join. Niccolls v. Rice, 147 Cal.
633, 82 P. 321.

18. 10. See 5 C. L. 882.
20. Gillespie v. Cooper, 36 Neb. 775, 55 N.

W. 302, disapproved. Ainsworth v. Roubal
[Neb.] 105 N. W. 248.

21. See 5 C. L. 882.

22. The suit is only a method of enforc-
ing the judgment and the decree has no ef-
fect upon the operative character of the
judgment further than to satisfy it to the
extent to which assets are realized. Davis
V. Sanders, 25 App. D. C. 26. A determina-
tion that the judgment is valid and that com-
plainant is entitled to recover the full
amount thereof is not a rvew judgment but
a recognition of the existing one. Id.
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fendants as between themselTes where the decree expressly affirms his right to en-

force his judgment against all the defendants.^*

§ 3. Property which may be reached.^*—^A creditors' bill is often resorted

to for the purpose of subjecting to the payment of a judgment property fraudulent-

ly conveyed.^^ A vested future interest in a trust fund may be rejfched,^* though

contingent as to the right to take in person.^' Property already in the custody of

the court may be reached in certain cases. ^*

§ 3. Pleading and procsdwe.^^—Where property has been fraudulently con-

veyed a creditor may, if he chooses, before reducing his claim to judgment, commence

an action aided by attachment, seize the land conveyed, and after judgment in the

.attachment suit, enforce his lien by an action in the nature of a creditors' suit,"

nnd this course may be pursued whether the debtor is a resident of the state or a

nonresident.*^ The return of execution unsatisfied is sufficient to support the bill

where the sheriff has made proper and unavailing efforts to collect it, though he may
not have held it during the entire term of its life.*^

All persons claiming any interest in the subject-matter and whose presence is

essential to the granting of complete relief, are necessary parties,'* whether their

claims are prior or subsequent,**

as. Davis V. Sanders, ZB App. U. C 26.

24. Bee 5 C. L. 8a2.
JTOTE. Claim tri damasea *«r a tertj A

mere right ol action for a personal tort, a-s

for assault, slander, or malicious prosecu -

tion, cannot be reached fey creditors' snlt,

but a right of action for Injury to the e^s-

tate, whereby property to which the credit-
or was entitled to resort for the payment of
his debt is destroyed or diminished in value,
may be. Hudson v. Plets, 11 Paige [N. T.]

ISO. And so a cause of aetton agairtst a
city In favor of the deiitor for dam-
age to her land from acts of the
city government IGhio St. | 5464] (Cincin-
nati V. Hafer, 48 Ohio St. eo, 30 N. IE!. 197>, or
one for the conversion of a horse and bug-
gy, may be reached and applied after return
of execution unsatisfied <Denning v. Nel-
son, 1 Ohio I>ec. Eeprlnt 593)-—From note
Han V. Henderson CAla.3 B3 L. E. A. 703.

25. See Fraudulent Conveyances, 5 C L.

155S. Evidence held to show that a grantee
of land did not purchase in good faith rely-

ing on the record, and to sustain judgment
on a creditors' bill subjecting the land to

the payment of a judgment. Ca.ty of Red
Cloud v. Farmers' & Merchants' Banking Co.

[Neb.] 106 isr. W. 475. Certain land held to

have been purchased by the debtor's wif«
In good faith and held by her as sole owner
so as not to be subject to. the payment of a
judgment against the husband. Anltman,
MiUer & Co. v. .lackson, 122 111. App. 639.

26. The words "in trust for a judgment
debtor" in Code Civ. Proc I 1S79, prohibiting
the maintenance of a creditors' suit to reach
any property held in trust for a judgment
debtor, where the trust has been created

by a person other than the debtor, refer to

trusts in which the debtor's interest is that

of a beneficiary as distinguished from an in-

terest in remainder. Bergmann v. Leavltt,

99 N. T. S. 748. A testator gave a specified

sum to a trustee to apply the income to the

use of the widow for life and on her death
divide the capital between his two children.

Held a creditor of one of the children could

7 Curr. liaw—64.

maintain a creditors' suit during the life-
time of the widow to reach his interest in
the fund. Code Civ. Proc. §§ 1871, 1872, 1875.
Id. The court had jurisdiction where the
debtor died testate in a sister state and no
ancillary letters were Issued In New York.
Id.

27. The right of a son under his father's
will to take as his own, after the death of
hts mother, and provided he survived her,
one-third of a fund set apart to her for
life; his right to have It administered hj'-

his own legal representatives if he died before
hts mt)ther leaving no issue living; and his
right to have another fund so administered
it he died leaving no issue,- held reachable
under Pev. X,. c. 159, | 3, cl. 7, providing that
legal or equitable properly may be reached,
though it cannot be applied until a future time,
etc. Alexander v. McPeok, 189 Mass. 34, 75 N. R
88. Not of too uncertain value under the
provision of this statute allowing property
to be reached though of uncertain value if
the same can be ascertained by sale, ap-
praisal, or by any means within the ordi-
nary procedure of the court. Id.

28. That property not reachable at law
was already in charge of the court at the
suit of other creditors did not prevent plain-
tiff who had a similar claim from having it
satisfied from the same property, provided
there was enough for all. Adamian v. Has-
sanoff, 189 Mass. 194, 75 N. E. 126.

39. See 5 C. L. 883.
30, SI. Ainsworth v. Roubal [Neb.] 105

N. W. 248.
32. Where defendant had also left the

state to evade a demand. Anderson v. Hult-
berg, 117 111. App. 231. Bill did not show
that return was collusive or improper. Id.

33. Complaint sufficient where above facts
appeared, through it contained legal conclu-
sions as to validity of the claim of the par-
ty made defendant. Gavazzi v. Dryfoos, 47
Misc. 15, 95 N. Y. S, 199. Where a testator
gave a sum of money to his widow for life
remainder to his two children and it appear-
ed, in a creditors' suit to reach the interest
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WTiere a good cause of action is stated against one of several defendants, a good

cause is stated against the others also if they are necessary parties.'^ A statement

in a bill that complainant recovered against defendant a judgment at law upon
which execution was issued and returned wholly unsatisfied is a sufficient allegation

of an unsatisfied judgment whereon the legal remedy has been exhausted.^" Alle-

gations stated on information and belief are immaterial on demurrer where the bill

contains other statements which, if true, would entitle complainant to the relief

sought.^^ A creditors' bill filed imder the Federal statute by a creditor, to enforce

the individual, liability of tire shareholders of a national bank gone into liquida-

tion, is not multifarious because it also seeks to apply the assets of the bank to

tire payment of claims.^' It is not essential that any specific relief be asked against

a necessary piarty defendant.'"

Eesort may be had to injunction*" or the appointment of a receiver*^ or both,

upon a clear showing of necessity for such procedure.*^ A creditors' bill praying

for the appointment of a receiver must comply strictly with the statute prescribing

tlie conditions warranting the institution of such proceedings,*' but where the bill

is formally sufficient, the court has power to make the appointment despite denials

of the debtor that any property reachable by the bill exists."

Plaintiff's cause of action depending entirely upon the fact that it is sought

to reach property not subject to legal process, the allegations as to the existence of

such property are jurisdictional and must be proved as laid,*° unless such proof is

waived.*"

Ckiminal Conversation, see latest topical index.

CRIMINAL, L,AW.

§ 1. Elements of Crime (toil). Sources
of the Criminal Law (1011). Attempts
(1011). Felonies and Misdemeanors (1011).

§ 2. Defenses (1012).

§ 3. Capacity to Commit Crime (1013).

§ 4. Parties In Crime (1013).

and Second§ 5. F^ornier Adjnilication
Jeopardy (1013).

§ 6. Punisliment of Crime (1015). Ex-
tent of Punishment (lOlS). Place of Im-
prisonment (1015). Second Oftenses (1015).

§ 7. Rislits in Property the Subject of
Crime (1015).

This topic includes only the general rules of the substantive law of crimes;

criminal procedure*^ and matters peculiar to particular crimes*' being elsewhere
treated.

of one of the children, that the fund had heen
kept in a certain form by agreement to

which the other child was a party, and that
there were accretions which should be ap-
portioned in order that the debtor's interest
might be determined for a sale, the other
child was a proper party. Berg-mann v.

Leavitt, 99 N. Y. S. 748.
34. In suit in aid of execution, held im-

material that it did not appear that demur-
ring defendants were subsequent incum-
brancers. Gavazzi v. Dryfoos, 47 Misc. 15,

95 N. T. S. 199.

35. Held necessary parties where they
claimed an adverse interest In the proceeds-
of property attached. Gavazzi v. Dryfoos, 47
Misc. 16. 95 N. Y. S. 199.

36. Manning V. Jagels [N. J. Bq.] 63 A.
492.

37. Showing that one defendant merely
held title to land for the other. Manning v.

Jagels [N. J. Bq.: 63 A. 49».

38. Act June 30, 1876, 5 2 (19 Stat, at U
63, e. 156, U. S. Comp. St. 1901, p. 3509). Wy-
man v. Wallace, 201 U. S. 230, 60 Law. Ed.

39. Suit in aid of execution. Gavazci .
Dryfoos, 47 Misc. 15, 95 N. Y. S. 199.

40. See Injunction, 6 C. L. 6.
.'

41. See Receivers, 6 C. L. 1260.
42. Bill held suiiicient to justify order

granting injunction and appointing receiver!
Anderson v. Hultberg, 117 111. App. 231.

43. Comp. L. §§ 436, 437. Campau v. De-
troit Driving Club [Mich.] 13 Det. Leg. N.
200, 107 N. W. 1063.

44. Campau v. Detroit Driving Glut
[Mich.] 13 Det. Leg. N. 200, 107 N. W. 1081.

45. No recovery where plaintiff failed to
prove them. Hoshor-Platt Co. v. Miller, 190
Mass. 2S5, 76 N. E. 650.

40. Not waived where defendant ofereo
to show that no such property existed but
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§ 1. Elements of crime.*^—Proceedings under town ordinances are civil

though a fine enforceable bj' imprisonment may be imposed.'"' While criminal im

tejit is an essential cf most crimes,^^ motive is no part of the crime."^

Sources of the criminal law.^^—In a few jurisdictions the conmion law of

crimes remains in force except as modified by statute."* Within constitutional

limitations"' the legislative power is plenary. The power to define and punish

petty crimes may be delegated to municipal ities/° and the violation of the regula-

tions of official boards may be made criminal."' Offenses may be created eo nomine

without definition when the terms used have acquired definite significance/* and

where a common-law offense is so adopted, the common law definition thereof ob-

tains."" Provision for punishment is not essential to a statute creating a crime, if

another statute provides for punishment in case none is specifically provided.""

Where the same act violates two or more statutes the state may elect under which

it will prosecute."^ Criminal statutes will not be so strictly construed as to thwart

the manifest intention of the legislature.^^ Pending prosecutions may be saved

by a clause of the repealing act"^ or by a general statute,** but repeal without sav-

ing clause, after conviction but before judgment, prevents sentence.®"

Attempts.^"—If there be guilty intent and an act designed to effectuate it, it

is an attempt,*' though the offense was not possible of consummation,'* but mere
acts of preparation do not constitute an attempt.*" The indictment may be di-

rectly for the attempt.'*

Felonies and misdemeanors.''^—The nature of the punishment determines the

grade of the offense, those offenses punishable by imprisonment'^ in the state prison"
being regarded as felonies.

was precluded. Hoshor-Platt Co. v. Miller,
190 Mass. 285, 76 N. E. 650.

47. See Arrest and Binding Over, TCI*
265; Indictment and Prosecution, B C. L. 1790.

46. See topic dealing with the particular
crime in question, as Homicide, 5 C. L... 1702;
Larceny, 6 C. I* 402, etc.

49. See 5 C. I« 884.
50. Fortune V. iBcorpbrated Town of Wil-

burton IC C. A.] 142 P. 114.
51. See titles of particular crimes, as Lar-

ceny, 6 C. L. 402, etc.
Sa. Campbell v. State, 124 Ga. 432, 52 S. B.

914.
5.S. See 5 C. L. 884.
54. In force in District of Columbia. Ham-

ilton V. U. S.. 26 App. D. C. 382.
55. See Constitutional Law, 7 C. L. 691,

as to validity of criminal statutes attacked
as ex post facto as denying due process, etc.

56. See Municipal Corporations, 6 C. L.
714. Under a charter power to punish va-
grancy, a municipality cannot declare to be
vagrancy acts not within the ordinary ac-
ceptation of the term. Inclusion in definition
of persons found trespassing on private prop-
erty unauthorized. State v. McFarland
[Minn.] 105 N. W. 187.
57. State board of health. Pierce v. Doo-

little [Iowa] 106 N. W. 751.- Congress may
make criminal the violation of regulations
of Federal departments. United States v.
Sandefuhr, 145 F. 49.

58. "Unprofessional or dishonorable con-
duct" of attorney too indefinite. C'zarra v.

Board of Medical Supervisors, 25 App. D. C.
443.

An ordinance by a police jury making it an
indictable oitense to "give or hold or partici-

pate at a 'collation' " Is unauthorized and
null in the absence of anything to show that
the word is used in any other than its ordi-
nary sense, or has reference to such power
of regulating public houses and resorts as is
confided to the police jury. State v. Denoist,
115 La, 949, 40 So. 365.

59. U. S. Comp. St. 1901, p. 362, construed.
United States v. Cardish, 143 P. 640.

60. Commonwealth v. Sherman Mfg. Co.,
189 Mass. 76, 75 N. B. 71.

61. Commonwealth v. Barbour [Ky.] 89
S. W. 479.

ea. State V. Klley [VnA. App.] 76 N. B. 184.
63. Miller v. State, 165 Ind. 566. 76 N E.

245.

«4. Rev. St. 1905, § 79. State V. Lawrence
[Ohio] 77 N. B. 266.

65. State v. Perkins [N. C] 53 S. B. 735
66. See 5 C. L. 886.
67. Furnishing implements to accomplice

and paying him money to induce him to com-
mit crime sufficient overt act to constitute
attempt. Arson. State v. Taylor [Or 1 84
P. 82.

68. Receiving with guilty intent goods
believed to have been stolen but which were
not. People v. JafCe, 98 N. T. S. 486.

69. Prisoner procuring tools to break jail
State V. Hurley [Vt.] 64 A. 78.

70. Bradford v. State [Ala.] 41 So 471
71. See 5 C. L. 886.
72. The offense of driving automobile at

excessive speed being punishable by fine
only, under St. 1903, p. 510, c. 473, § 9, is a
misdemeanor. Commonwealth v. Sherman
[Mass.] 78 N. E. 98.

73. Felonies are offenses punishable by
death or Imprisonment in the state prison.
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§ 2. Defenses.''*—Except in crimes which involve want of consent/" or the

taking of property/^ consent or entrapment is no defense/' nor is it a defense that

others have violated the same law with impunity," or that a paxticeps criminis is

Hot prosecuted. '" An agreement by the prosecuting attorney, not sanctioned by the

court, not to prosecute one who turns state's evidence is no defense.*" One brought

before the grand jury under promise of immunity for testifying fully as to games in

which he has participated, and who testifies as to any essential fact in regard to a

game, or which might be used to make out a case against him, is exempt from prose-

cution as to such game.*^ Participation by a wife in crimes of her husband is

presumed to be by his coercion.*^ Eestitution is no defense,*^ nor is contributory

negligence of tlie injured person.** An assault is not justified in the recaption of

property from the peaceful possession of another.*" One serving a sentence of im-

prisonment may be put on trial for a crime committed before such sentence.**

§ 3. Capacity to commit ci-ime."—At common law and by statute in most
states, a child under 7 years of age is conclusively presumed incapable of crime,

while between the ages of 7 and 14 the burden is on the prosecution to show ca-

pacity.** By statute in Georgia the presiunption is conclusive under the age of

10 years,*" while between 10 and 14 it is rebuttable.'"' Incapacity of a child to

commit a crime extends likewise to an attempt thereto."^ An infant capax dolens

may be convicted of an offense an essential element of which is the making of a

contract, though it is not civilly enforceable against him.°^

If a man has reason sufficient to distinguish between right and wrong in relation

to the act about to be committed, he is criminally responsible," neither irresistible

Walden v. State [Fla.] 39 So. 151. Where a
statute providing for imprisonment does not
designate the place of confinement, only im-
prisonment in the county jail Is authorized
and aocordingfly the offense is a misdemean-
or. Id.

74. See 5 6. L. 886.

75. See, also. Rape, 6 C. Ij. 1237.

76. Consent of the owner is a defense to

crimes against property (Bird v. State [Tex.

Cr. App.] 14 Tex. Ct. Rep. 560, 90 S. W. 651),

but if the owner did not participate in the
original design and entered into it only to

detect the perpetrators, it is not a consent
(Id.).

77. Where the offense is not against an
Individual, that accused was procured to com-
mit the same for the purpose of prosecuting
him is no defense. Sale of liquor on Sunday
to police ofHoer. Borck v. State [Ala.] 39 So.

580. Acts of entrapment after the offense

Is completed and designed merely to obtain
evidence are no defense. Entrapment into
reception of bribe no defense to indictment
for solicitinR it. People v. Bunkers [Cal.

App.] 84 P. 364.

78. Barnes v. District of Columbia, 27 App.
D. C. 101.

79. Failure to prosecute the particeps
criminis Is no defense to an indictment,
though the guilty co-operation of two per-
sons was essential to the offense. Incest.
State V. Learned [Kan.] 85 P. 293.

80. Reagan v. State [Tex. Cr. App.] IS

Tex. Ct. Hep. 239, 93 S. W. 733.

81. Tavlor v. State [Tex. Cr. App.] 16 Tex.
Ct. Rep. 580, 95 S. W. 119.

82. State v. Harvey [Iowa] 106 N. W. 938.

83. Embezzlement. Robinson v. Com., 104

Va. 888, 52 S. E. 690.

84. Negligent homicide. State v. Moore
[Iowa] 106 N. W. 16.

85. Winter v. Beebe, 126 Wis. 379, 105 N.
W. 953.

86. Rigor v. State, 101 Md. 465, 61 A. 631;
Brown v. State [Tex. Cr. App.] 95 S. W. 1039.

87. See 5 C. Ii. 887.
88. To authorize conviction of one under

13 in Texas, proof of ability to distinguish
between right and wrong is insufficient, but
it must be shown that he had discretion to
understand the nature and illegality of the
act. Price v. State [Tex. Cr. App.] 16 Tex.
Ct. Rep. 545, 94 S. W. 901. Under the age of
7 years the presumption of incapacity is
conclusive; between the ages of 7 and 14 it
is rebuttable. State v. Flsk [N. D.] 108 N.
W. 485.

89. 90. Singleton v. State, 124 Ga. 136, 52
S. B. 156.

91. Child under 14 cannot be convicted of
assault with intent to rape unless capacity
is proven. State v. Fisk [N. D.] 108 N. W.
485.

»2. Fraudulently procuring advances on
contract of. employment without intent to
perform. Vinson v. State, 124 Ga. 19, 52 S. B.
79.

93. Allams v. State, 123 Ga. 500, 51 S. E.
606. Where a man has reason sufficient to
distinguish between right and wrong as to a
particular act about to be committed, yet, in
consequence of some delusion his will ts
overmastered, and there is no criminal in-
tent, he is not criminally responsible, pro-
vided the act itself is connected with the
peculiar delusion under which accused is
laboring. Id. Following instruction held
inaccurate: "The insanity which the law
recognizes as an excuse for crime must be
such as dethrones reason and Incapacitates
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impulse"*,nor emotional insanity"" being recognized as a defense if there be capacity

to distinguish between right and wrong. Intoxication is no defense/" except where a

specific intent is essential and the intoxication renders accused incapable of enter-

taining such an intent."^ If intoxicated person is capable of premeditation, in-

toxication is no mitigation/* and if the crime was resolved on before defendant

became intoxicated, intoxication at the time it was committed does not reduce the

degree."" A statute providing that drunkenness is no excuse for crime is simply

declaratory of the common law and accordingly does not abrogate the rule that

drunkenness may be considered on the question of intent.^

A corporation^ is liable to indictment for offense not involving personal

malice or intent.^

§ 4. Parties in crime.*—All parties to a misdemeanor are principals." Where
the common law distinction obtains, one who incites to crime but is not present at

its- commission is an accessory," while one present aiding and abetting is a principal

in the second degree/ hut the. distiiiatLQa. beissen. principals and accessories is

abolished by statute in many states,* and that between principals in the first and

f?econd degree is often ignored."- •-

§ 5. Former adjvMcation and second jeopardy.'''''—The prohibition of second

jeopardy applies only to criminal prosecutions^^ for offenses against the same sov-

ereignty. Where the same act is a violation of both state and municipal regula-

tions, a conviction of violating one does not bar a prosecution under the other.^^

Jeopardy begins when the jury is impaneled and sworn^* for the trial of a valid in-

dictment^* in a court of competent jurisdiction,^" and if the trial be thereafter

terminated without verdict,^* by the discharge of the jury in an improper man-

an Individual from distinguishing between
right and wrong as to the particular act In

question, and of being mentally Incapable of
choosing to do or not to do the alleged act

and governing his conduct in accordance
there"with." Id.

94. Irresistible impulse does not excuse as
long as there is capacity to distinguish be-
tween right and wrong. Turner v. Territory
[Okl.] 82 P. 650; People v. Trebiloox [Cal.]

86 P. 684.
95. Jealousy amounting to emotional in-

sanity no defense. Barnett v. State [Ala.;i

30 So. 778.
96. State V. Woodward, 191 Mo. 617, 90 S.

W. 90. Simple assault. State v. Truitt [Del.]

62 A. 790.

97. Ryan v. U. S., 26 App. D. C. 74; State

V. Truitt [Del.] 62 A. 790. Intoxication no
defense but may be considered in determin-
ing purpose, motive, or intent. Pen. Code S

22. People v. Pekarz [N. T.] 78 N. B. 294.

98. 99. State v. Truitt [Del.] 62 A. 790.

1. Brennan v. People [Colo.] 86 P. 79.

a. See 5 C. L. 887, with note on liability

of corporations to indictment.
3. Failure to furnish drinking water on

trains. Southern R. Co. v. State [Ga.] 54 3.

V:. 160.

4. See 5 C. L. 888. Who are accomplices
within the rule requiring corroboration is

discussed in Indictment and Prosecution, 6

C. t.. 1790.
5. Commonwealth v. Sherman [Mass.] 73

N. E.,98.
e. OnS who advlsos a crime but Is not

present at its commission is an accessory,

not a princinal. Holmes v. State [Tex. Cr.

App.] 91 S. W. 588. I

' 7. To constitute aiding and abetting there
must be either previous incitement or con-
spiracy or else assistance by word or act at
the time of the offense. Morris v. State
:[Ala.] 41 So. 274.

;
8. Under a statute abolishing the dlstinc-

!tion between principals and accessories, all
I co-conspirators are principals in a crime com-
mitted pursuant to the conspiracy. Code
il896, § 4308. Morris v. State [Ala.] 41 So.
,

2'74.

' 9. All persons concerned, whether directly
committing- or aiding and abetting, are prin-
cipals. People v. Bunkers [Cal. App.l 84 P
364.

10. See 5 C. ^.. 889. Necessity and requi-
sites of plea and mode of trial thereof, see
Indictment and Prosecution, 5 C. L. 1790.

11. Commitment for contempt in- violating
an injunction is no bar to prosecution for the
same act as a crime. Ex parte Allison [Tex ]
14 Tex. Ct. Rep. 687, 90 S. W. 870. Recovery
of treble damages for trespass on state lands
does not bar criminal prosecution. State v
Shevlln-Carpenter Co. [Minn.] 108 N. W 935'

12. State v. Lytle, 136 N. C. 738, 61 S s'
66; Black v. State [Ala.] 40 So. 611. Act Feb.
18, 1895, changing this rule, is invalid be-
cause the subject is not expressed in the
title. Black v. State [Ala.] 40 So. 611.

13. State v. Pointdexter [Da.] 41 So. 688;
Allen V. State [Fla.] 41 So. 593. Discharge
without having been put on trial no bar.
Montgomery v. State [Wis.] 107 N. W. 14.

14. No Jeopardy wh,ere indictment insuf-
flclent to support a conviction, aims v. State
[Ala.] 41 So. 413.

l.^. Where the venue Is in dnubt and ac-
cused submits to the jurisdiction, an ao-



1014 CRIMINAL LAW § 5. t Cm-. Law.

ner/'' or otherwise than for manifest necessity,^^ accused cannot be again put on

trial for the same offense. Failure to object to illegal disch^ge of. jury does jiot

prevent accused from availing himself of the jeopardy.^' Where the court er-

roneously directed an acquittal because of a supposed variance as to the description

of the alleged stolen goods, prosecution on an indictment more correctly describing

them is barred.^" Dismissal of an information for nlisdemeanor to permit the fil-

ing of another "does not bar the second information under the California statute,

if the second information is for a felony which does not include the misdemeanor.^^

Suspension of a prosecution for seduction before verdict at defendant's instance

because of his marriage to prosecutrix does not bar a subsequent prosecution for the

same offense on his deserHon of her.^^ Where a conviction is set aside or judgment

arrested at defendant's instance, there is no jeopardy, and the indictment may be

set aside and another brought for the same offense,^^ but the authorities are in

conflict as to whether on a retrial conviction may be had of a higher degree than

was found on the first trial. ^* One is not placed twice in jeopardy by a conviction

by the appellate court of a higher degi-ee than the conviction below, under the act

for the government of the Philippines,^" but the provision for immunity from

second prosecution in such act prevents appeal by the government from an ac-

quittal.''" Identity of offenses is necessary to sustain the plea and it is not sufficient

that both arose from the same transaction.^' The test of identity is whether the

quittal is a bar. Ex parte Davis [Tex. Cr.

App.] 14 Tfex. Ct. Rep. 109, 89 S. "W. 978.

le. If the incliotment was sufficient and
the court had jurisdiction, defendant is

placed In jeopardy, though the verdict is

void for defect of form. People v. Small
[Cal. App.] 82 P. 87. After a trial for mis-
demeanor is begun, if the court suspend the
trial and order defendant committed for trial

for a felony based on the same acts as the
misdemeanor charge, he has been in jeopardy.

Ingram v. State, 124 Ga. 448, 52 S. E. 759.

IT. Discharge of the jury in the absence
of defendant is illegal and operates as in
acquittal. Discharge for failure to agree.

Vela V. Sltate [Tex. Cr. App.] 16 Tex. Ct. Rep.
388. 95 S. W. 529.

18. Discharge of jury during trial except
for manifest necessity amounts to an ac-
quittal. Allen v. State [Fla.] 41 So. 593.

Rightful discharge of jury for failure to

agree, no bar. State v. Trueman [Mont.] 85

P. 1034.
19. Allen v. State [Fla.] 41 So. 593.

ao. Nordlinger v. U. S., 24 App. D. C. 406.

21. 2 Ball. Ann. Codes & St. § 6916. Ex-
hibiting weapon in threatening manner not
included in assault with intent to kill. State
V. Campbell, 40 "Wash. 480, 82 P. 752.

22. Burnett v. State [Ark.] 88 S. "W. 956.

23. Where accused makes a motion In ar-
rest of judgment upon the ground that the
indictment is defective, and his motion is

sustained, he cannot assert thereafter that
the indictment was good and that he was in

jeopardy thereunder. This is true "whether
thf! indictment was good or bad. Hill v.

Nelms, 122 Oa. 572, 50 S. B. 344. Where a
conviction Is set aside on defendant's motion
and a nolle pros, is then entered, it is no
bar. Floyd v. State [Ark.] 96 S. W. 125.

Dismissal of information after conviction

and new trial granted, not an acquittal.

State v. Williams [Wash.] 86 P. 847.

24. Conviction of higher degree may be

had. State v. Gillis [S. C] 53 S. E. 4S7;
Turner v. Territory [Okl.] 82 P. 650.

25. Act July 1, 1902. Trono v. U. S., 199
U. S. 521, 50 Law. Ed. —

.

26. Kepner v. U. S., 195 U. S. 100, 49 Law.
Ed. 114. See 4 Mich. L. R. 284.

27. Held Identical: Acquittal of a charge
of keeping liquor for illegal sale bars a pro-
ceeding to confiscate the liquor as kept for
illegal sale. State v. Cobb, 123 Iowa, 626, 99
N. W. 299. Conviction for sale of liquor in
violation of the local option law bars a pros-
ecution for sale to a minor, both prosecutions
being based on the same sale. Tompkins v.
State [Tex. Cr. App.] 14 Tex. Ct. Rep. 766,
90 S. W. 1019. A conviction of petit larceny
bars a prosecution for robbery based on the
same taking. Floyd v. State [Ark.] 96 S.
AV. 125. A conviction of affray bars a pros-
ecution on the same transaction for simple
assault, but not one for aggravated assault.
Dumas v. State [Tex. Cr. App.] 85 S. W. 1058.
Held not Identical: Where a prosecution

for a continuing offense is limited on the
trial to a particular period, conviction does
not bar a prosecution covering a different
period. Sale without license. Standard Oil
Co. V. Com., 27 Ky. L. R. 1131, 87 S. W. 1092.
Acquittal of statutory rape does not bar a
prosecution for incest committed with the
same woman. State v. Learned [Kan.] 85 P.
293. An acquittal of assault with intent to
kill with a pistol Is no bar to a prosecution
for unlawfully carrying such pistol. Wood-
roe v. State [Tex. Cr. App.] 96 S. W. 30.
Shooting one person and immediately at-
tempting to shoot another are separate of-
fenses. State V. Temple, 194 Mo. 228, 92 S.
W. 494. Conviction of gaming will not bar
prosecution for setting up the gambling de-
vice, with which the gaming was done. City
of Mexico v. Harris. 115 Mo. App. T07, 92 S.
W. 505. A conviction for being drunk is no
bar to a prosecution for disturbing the peace
by profane swearing, though such disturb-
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facts necessary to conviction imder the last indictment would have warranted a

conviction on the first."'

§ 6. Punishment of crime.'^—Sentences for separate offenses may be made

cumulative.'" One sentenced to imprisonment for a crime cannot under such sen-

tence be held beyond the maximum period provided by law until the costs are paid.'*

Extent of punishment.^'—It is not so much the extent as the nature of the

penalty which makes it cruel and unusual, and accordingly, imposition of the maxi-

mum sentence in a case not aggravated is not within the constitution." To forfeit

the license of one twice convicted of violating the liquor laws and debar him for

two years from engaging in the sale of liquor is not a cruel and unusual punish-

ment.'* Within the limits fixed by the statute the extent of punishment rests in

the discretion of- the trial judge.'^

Place of imp-isonment^'^ depends wholly on statute.'^ Where the statute pro-

vides the penalty as imprisonment in the penitentiary or a money fine, imprison-

ment in the county jail cannot be imposed a.s a primary sentence but only as an

alternative in case of failure to pay the fine," and where the primary penalty im-

posed is a fine, an alternative of imprisonment in the penitentiary is unauthorized.'"

Second offenses.*"—Statutes providing for increased punishment for second of-

fenses are not inconsistent with the statutes providing punishment for crimes gen-

erally, and a sentence to the increased punishment is valid though it exceeds the

penalty for the crime charged.** Identity of name is not sufficient proof of identity

of defendant with the person named in judgments of prior conviction.**

§ 7. Bights in property the sviiject of crim,e.*^

Ceiminal Peocedube; Crops; Ckoss Bills and Complaints; Crossings; Cruel and Un-
usual Punishments; Cruelty; Cumui.ative BvinENCE; Cumulative Punishments;
Cumulative Votes; Curative Acts, see latest topical index.

ance was committed while accused was
drunk. Mitchell v. State [Tex. Cr. App.] 13

Tex. Ct. Rep. 938, 89 S. W. 645. A conviction
for false swearing to accused's qualification

as a voter is no bar to a prosecution for il-

legal voting. Arrington V. State [Tex. Cr.

App.] 13 Tex. Ct. Rep. 934, 89 S. W. 643.

Acquittal of larceny and embezzlement no
bar to prosecution for forgery and uttering
based on same transaction. Spears v. Peo-
ple, 220 111. 72, 77 N. E. 112. Acquittal of

murder of one person no bar to prosecution
for killing another at same time and place,

unless both were killed by same act. State

V. Rosa, 72 N. J. Law, 462, 62 A. 695. Ac-
quittal of a public officer on a charge of re-

ceiving compensation from a certain person
as agent of a* corporation will not bar a
prosecution for receiving compensation from
the corporation. Burton v. U. S., 202 U. S.

344. 50 Law. TS&. .

as. Nordlinger v. IT. S., 24 App. D. C. 406.

29. See 5 C. L. 891.

30. State v. Mahaney [N. J. Law] 62 A.

265; Chadwlck v. U. S. [C. C. A.] 141 F. 225.

Sentence may be imposed of imprisonment
to commence on the expiration of a prior

sentence by another court. Rigor v. State,

101 Md. 465,. 61 A. 631.

31. One arrested for larceny cannot, under
P. L. 1901, p. 231, be held bevond three years
for costs. Perry v. Martin [N. J. Law] 62 A.

1001.
32. See 5 C. L. 891.

S3. Raymond v. V. S., 25 App. D. C. 555.
Under Mansf. Dig. § 1628, a sentence of two
years in the penitentiary at hard labor on
conviction of the larceny of a calf is not an
imposition of a cruel and unusual punish-
ment. Clampltt V. U. S. [Ind. T.] 89 S. W.
666. "Where no term is fixed by statute, a
sentence of two years' imprisonment for sell-
ing liquor without a license is not cruel and
unusual. State v. Parrington [N. C.l 53 S
B. 954.

34. Borck V. State [Ala.] 39 So. 580.
33. State v. Wyckoft [Iowa] 107 N. W.

420. The sentence to be imposed is a matter
for the discretion of the court, subject only
to the limitation imposed by the statute reg-
ulating the crime. In legal contemplation no
sentence is excessive which is not greater
than the maximum sentence fixed by law.

!

Godwin v. State, 123 G-a. 569, 51 S. B. 598.
}Life imprisonment for rape on young child!

held not excessive. State v. Andrews "riowal f

105 N. W. 215.
j

3«. See 5 C. L. 892.
J

37. One convicted of selling liquor with-
out license in North Carolina may be im- '

prisoned in the county jail with direction
that he be worked on the public roads.
Slate V. Farrington [N. C] 53 S. B. 954.

38. Irvin v. State [Fla.] 41 So. 785.
39. Thompson v. State [Fla.] 41 So. 899.
40. See 5 C. L. 893.
41. State v. Bush, 41 Wash. 13, 82 P. 1024.
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CUBTBST.*

At coramon law^ curtesy attaches only to lands, of whicli. the wife was actually

sedsed during coverture, ami hence no curtesy exists in an estate in remainder

unless the particular interreaing. estate terminates during her life>*^ By statute

in some states ^isin in possesion is not neeessajy.*" The cuxtesy is an estate by

descent rathra- than, by purehasej*'' and hence, nnder statutes, authorizing aliens to

take by descent, aa alien is entitled to curtesy.** A statute^ providing that wilful

desertion and failure to support shall bar cnrtesy does not apply where the hus-

band is legally justified in abandijning the wife,** but, desertion being shown., the

husband' has the burdaa. of showing justification.®" In Wisconsin a husband, is not

entitled to the statutory curtesy in lands conveyed.' to the wife by a deed negativing

such right.^^ Under the horaestead law of Wisconsin, a husband may acquire a

homestead in land of ssrhich he Is. a tenant by the curtesy.°* Where a. wife devises

her real estate to two persons for life and then over, the husband is not estopped

to assert his right of curtesy by the fact that he permitted the life tenants to en-

joy their estates, provided the remainderman has not been misled to his injury.^*

CUSTOMS AND VSAG]BS.

§ 1. Definition and Blentents (1016). i

§ 2. ApiiHcntlou to Cputracts and Otber
j

Dealings (1016). ]

i 3. Pleadingr and Fvoof (1018).

§ 1. D-efinition <md elements.'*-—^Usage^ furnishes a standard for the measure-

ment of many of the rights and aqtg of men^,^'^ resting upon the presumption that

parties intended to contract with reference to known usages which were to be re-

garded as part of their contract.'"' It must, be certain, uniform, and Imown, or so

notorious that knowledge will be presumed,"

§ 2. Application to contracts and. other dealings.^'—Written, or oral contracts,

especially those relating/to trade or mercantile affiairs, are presumed to have been

43. state V. Smith [Iowa,] lae N. W. 187.

43. See 5 C. li. 893.
44. See 5 C. D. 893. See Tiffany, Real

Property, 487.
45. CoUlns V. Russell [N. T.] 76 N. E. 731.

Where by will an estate in fee was to vest
immediately in the remainderman upon the
termination of a life estate: held in trust,

and the remainderman survived the partic-
ular estate, her husband became a tenant by
the curtesy, notwithstanding the trustee had
not actually conveyed the estate to the wife.
Potts v. Shirley [Ky.] 9fl S. W. 590.

48. Under Code 1896^ § 2534, a husband
Is entitled to curtesy in an inherited estate
of his wife, though she did not come into
possession before death. Dake v. Sewell
[Ala.] 39 So. 819.

47. Cooke v. Doron [Pa.] 64 A. 595.
48. Act reb. 23, 1791, (3 Smith's Laws, p.

4). Cooke V. Doron [Pa.] 64 A. 595. If it

be regarded as an estate by purchase under
Act May 1, 1861 (P. L. 433), enabling aliens
to purchase and hold real estate in a lim-
ited amount, an alien is entitled to curtesy.
Id.

49. Act of May 4, 1855, P. L.. 430. Hayes"
Estate, 23 Pa. S^uper. Ct. 570. Must show
such excuse as would entitle the husband to

a divorce. Id.

50. Weller v. "Weller, 213 Pa. 265, 62 A,

859; Hayes' Estate, 23 Pa, Super. Ct. 670.

Evidence held sufficient to show adultery on
the part of the wife, thus justifying- the hus-
band in deserting her. Id. Evidence that
the husband made frequent attempts at rec-
onciliation which were rejected by the wife,
held sufficient to show that there was no
wilful and malicious desertion within Act
May 4, 1855. Weller v. Weller, 213 Pa. 265,
62 A, 859.

51. The fact that a husband deeded prop-
erty to the. wife by warranty deed held In-
sufficient to preclude him from claiming
curtesy under Rev. St. Wis. 1898, §. 2180. In
re Kaufmann, 142 F. 898.

52. Under Laws 1901, chap. 269, p. 365,
which provides that "such exemption," speak-
ing of the home.stead, "shall extend « • •

to any estate 'less than a fee held by any
person by lease, contract, or otherwise," held
that a husband may have a homestead in-
terest in lands held as a tenant by the cur-
tesy. In re Kaufmann, 142 F. 898.

53. Davis v. Fenner, 30 Pa. Super, Ct. 389.
84. See 5 C. L, 894.

. 55. Chicago, etc, R. Co. v. Undeman [C.
C. A.] 143 F. 946.

56. Merchants' Nat Bank
C. & R. Steamboat Co., 102 Md.

67. Chicago, etc, R. Co.
C. A.] 143 F, 946.

58. See 6 C, L. 894.

V. Baltimore,
573, 63 A. 108.

Lindeman tC.
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made wiiii reference to known and established customs and usages prevailing in

respect to such agreements.^" One wlio deals in a particular market must be taien

to^ deal according to the custom of that maxket/" and one who directs another to

make a contract at a particular place is taken as intending that the contract shall

be made according to the usages at such plaee/^ for, in the absence of stipulation

to the contrary, it is supposed the minds of the parties met on the incorporation

thereof into tiie contract ;°^ but where the contract itself expressly denies a right

claimed under an alleged custom, the writing prevails and the custom goes for

naught."* Hence, proof of such a general custom or usage is admissible to explain

what is ambiguous or uncertain in the contract,"* but wWre the terms of a eon-

traet aj-e full, clear, and unambiguous, they cannot be varied or contradicted by

proof of custom."^ Articles of partnership may be enlarged by a general usage or

habit of conducting the afEairs of the firm acquiesoed in by all the members ;"" but,

before a custom or business usage, would become binding upon a partner who
did not expressly sanction or authorize it, tiie circumstances would have to indicate

that he not only knew of it but contemplated and tacitly assented to a regular

course of dealing, in accordance therewith, with tlie public rather than with a few

customers;*" but a custom to change dates on bills of lading when necessary to

make them conform to the tame dates of issue cannot be shown when its effect

would be to alter the date of the true instrument, instead, of to make it conform

to the date of issue,"' and such, a custom is inefEective to sustain a fraudulent alter-

ation of a "spent and exhausted" bill for other purposes than to make them eon-

fomito the date of issue.""

59. Under the customs and usages of the,
steel structural, bus.injess, "where: an. iron
company contracts to construct a steel build-
ing, the steel to be paid for by the ton, the
Iron company is not required to. make a de-
duction for rivet holes and cuttings in mak-
ing parts to fit. Commercial Tribune Bldg.
Co. V. Potthoft. & Frey Iron Co., 7 Ohio C. C.

(N. S.) 432. Custom of millers to mix in One
common mass with their cwn "wli^at deliv-

ered to it and to ship or grind any of such
common mass, etc. Savage v. Salem Mills
Co. [Or.] 85 P. 69. Advances having been
made by a cotton factor to a shipper, who
gave his. note with sureties therefor, subse-
quent advances which absorbed the proceeds
of the cotton did not release the sureties, if

there was a general custom to make such,
further advances and the sureties had
knowledge of it. Kempner v. Patrick [Tex.
Civ. App.] 95 S. W. Bl. Where a contract
of transportation was silent as to that point,
parol evidence was admissible to show a cusr
torn of furnishing an independient train, when
demanded, for stock amounting to 10 cars or
more. Northern Pao. R, Co. v. Kempton [C.

C. A.] 138 F. 992.

eo. Biggs & Co. V. B. Langhammer & Son
_[Md.] 63. A. 198.

61. A person w^ho permits his vessel to

be chartered by brokers, at a port where the
u.iage prevails for shipbrokers to execute
charters- without reference to the, masters
of vessels is bound by such custom. Richard
J. Biggs & Co. v. Langhammer & Son [Md.]
63 A. 198.

ea. Vardeman v. Penn Mut. Life Ins. Co.

[Ga.] 54 S. B. 66.

03. A contract of insurance wouM not be
reformed b.y the insertion of a clause, alleged

to b* baised on the agent's assurance that

"It was the genera.1 custom of their business
and was, universal" to extend insurance and
date of payment of premium 30 days, when
the agent had no authority to make such
agreement. Vardeman v. Penn Mut. Life
Ins. Co. [Gav] 51 S. B. 66.

«4. Merchants' Nat. Bank v. Baltimore, C.
& R. Steamboat Co., 102 Md. 573, 63 A. 108;
Denton Bros. v. Gill, 102 Md. 386, 62 A. 627.

65. Merchants' Nat. Bank v. Baltimore, C.
& R. Steamboat Co., 102 Md. 573, 63 A. 108;
Savage v. Salem Mills Co. [Or.] 85 P. 89. A
contract for the sale of corn^ which provided
that any deHciency on bill of lading should
be paid for by the .seller, could not be varied
by evidence of a custom that, in sales and
purchases, of corn, the shipping weights at
point of shijjment, as stated in the bill of
lading, were final. Denton Bros. v. Gill, 102
Md. 386, 62 A. 627. Parol evidence of a cus-
tom that contracts to furnish coal were sub-
ject to strikes at mines and other hindrances
beyond the seller's control, held inadmis-
sible under the terms of the contract. City
of Covington v, Kanawha Coal & Coke Co.
[Ky.] 89 S. W. 1126. Where defendant in-
troduced evidence of an express warranty,
it was error to permit plaintiff to prove a
warranty which, it was accustomed to give
in its sales of roofing. Florence Wagon
Works V. Trinidad Asphalt Mfg. Co. [Ala 1
40 So. 49.

00. Bady v. Newton Coal & Lumber Co.,
12,3 Ga. 557, 51 S. E. 661.

97. Bvidence as to custom of firm with
reference to settlements with its customers
holding accounts again.">t individual mem-
bers- of the firm, held admissible. Eady v.
Newton. Coal & Lumber Co., 123 Ga. 557, 51
S. E. 661.

68, «9. Merchants' Nat. Bank v. Baltimore,
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A custom, to be controlling, so as to affect the rights and liaWlitiesof persons

arising from their dealings with one another, must be certain^" and uniform,"

reasonable,'^ not in opposition to well settled principles of law,'^ consistent with the

contract,'^ and either known to the partj' sought to be charged thereby,'" or so

general and notorious that knowledge and adoption of it may be presumed i'" 'but

a manufacturer domiciled in North Carolina cannot be presumed to have knowledge

of a custom prevailing only in Alabama." A trade usage giving words an unusual

or arbitrary significance in a particular line of business generally, or in the locality

where the parties reside, must be shown to be of such definite character and such

general acceptance that knowledge may be reasonably inferred;" and the mere

private custom of a person doing business must be brought home to one dealing

with liim to be binding.'^

A custom cannot vary the terms of, or operate to abrogate or repeal, a general

statute.^"

§ 3. Pleading and proof.
'^—^A particular custom must be alleged in the dec-

C. & R. steamboat Co., 102 Md. 573, 63 A. 108.

70. Prigg V. Preston, 28 Pa. Super. Cr. 272.

71. Chicago, etc., R. Co. v. Lindeman [C.

C. A.] 143 F. 946; Prigg v. Preston, 28 Pa.
Super. Ct. 272.

72. Theo. Ollenheiraer & Bro. v. Foley
[Tex. Civ. App.) 95 S. W. 688. The bank or
party who is to pay the paper is not the
proper person ' to whom it should be sent
tor collection, and a custom to that effect is

unreasonable and bad. Farley Nat. Bank v.

Pollock [Ala.] 39 So. 612.

73. A trade custom that an Import order
for goods to be manufactured abroad cannot
be countermanded will not avail as against
the legal right of a party to an executory
contract to stop performance at his election,
subject to obligation to pay damages. Ol-
lenheimer & Bro. v. Foley [Tex. Civ. App.J
95 S. W. 688. A custom by which, when a
single dwelling is rented to a tenant at will,
the landlord retains control of the outside,
including yard, roof, and gutters, would con-
tradict both the agreement of the parties
and the rule of the law, and would be a bad
custom. Shute v. Bills [Mass.l 78 N. B. 96.

74. Denton Bros. v. Gi_ll, 102 Md. 386, 62
A. 627. A custom or usage known to the
shipper, as to the manner or method of
transportation, will be binding as a part of
the contract when not contrary to its terms.
Northern Pac. R. Co. v. Kempton [C. C. A.]
13S F. 992. Proof of custom prevailing in

Philadelphia as to acceptance of walls as
they are built, held inadmissible as against
terms of contract. Meacham v. Gardner, 27
Pa. Super. Ct. 296. Manifest error to permit
the jury to be misled by evidence of custom
ssiid to prevail in a certain locality but not
referred to in the contract. Id.

75. Chicago, etc., R. Co. v. Lindeman [C.
C. A.] 143 F. 946; Denton Bros. v. Gill, 102
Md. 386, 62 A. 627. In an action for wrong-
ful death, evidence is inadmissible to show
that the railroad company was accustomed to
stop its train at the place of the accident,
and that passengers frequently got off and
on there, in the absence of an offer to show
that deceased had knowledge of such cus-
tom. Margo v. Pennsylvania R. Co., 213 Pa.
463, 62 A. 1079. Knowledge of an alleged

usage of the coal trade, that unless a buyer
rescinds before the coal Is shipped he can-

not rescind afterward, not brought home to
buyer. McGinnis v. Johnson Co. [Neb.] 104
N. W. 869.

70. Denton Bros, v. Gill, 102 Md. 386, 62
A. 627; Prigg v. Preston, 28 Pa. Super.
Ct. 272; Chicago, etc., R. Co. v. Lindeman
[C. C. A.] 143 F. 946. In the absence of an
express warranty, a customary one, to be en-
forceable, must be so general and known as
to justify the presumptibn that the parties
knew it and contracted with reference to it.

Florence Wagon Works v. Trinidad Asphalt
Mfg. Co. [Ala.] 40 So. 49. Proof of a custom
prevailing only among traveling salesmen is
not admissible to affect the principals of
such salesmen. Gould v. Cates Chair Co.
[Ala.] 41 So. 675. Evidence that it was cus-
tomary for workmen to ride on a hod eleva-
tor, rented to a contractor by a third party,
held not to show a general custom binding
on the owner of the elevator. McDonough v.
Pelham Hod Elevator Co., Ill App. Div. 585,
98 N. T. S. 90. Evidence of acceptance of
coal ordered by purchasers, where the deal-
ers ordered a railroad company to deliver
it, was not proof of a Custom among coal
dealers that such order constitutes delivery
and acceptance; it is but a legal conclusion.
Calvert v. Schultz [Mich.] 13 Det. Leg. N.
14, 106 N. W. 1123.

77. Gould V. Cates Chair Co. [Ala.] 41 So.
675.

78. Citizens' State Bank v. Chambers
[Iowa] 105 N. W. 692.

79. Where in a foreclosure suit no custom
was pleaded except the customary method of
the persons to whom application for loan
was made, evidence as to their private cus-
tom to use the words "at five and one per
cent per annum," as meaning five per cent In-
terest and one per cent commission, was
inadmissible in the absence of proof of de-
fendant's knowledge thereof. Citizens' State
Bank v. Chambers [Iowa] 105 N. W. 692.

80. An alleged custom among coal dealers
that an order to a railroad company to turn
over coal to a purchaser constitutes delivery
cannot be allowed to override the express
terms of the statute of frauds as to sales of
chattels of over a certain value. Calvert v.
Schultz [Mich.] 13 Det. Leg. N. 14, 106 N. W.
1123.

81. See 6 C. L. 898.
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laration or plea.'^ Parties are presumed to know general usage and custom.'^

Proof of a custom must be clear, cogent, and convincing,'* and its generality and

uniformity must be shown.'° Testimony of a witness as to what he always did

was not admissible to prove a custom.*' If the evidence is uncertain and contra-

dictory the custom is not established.'^ The usual rules as to competency, ma-
teriality, and admissibility, prevail.''

CUSTOMS liAWS.

! t. Inierpretntlon and Operation of Cus-
toms liaws In General (1019).

§ 2. Dutiable Articles and Classification
of the Same (1020).

f 3. Admtulstrntlon of Customs Laws
(]024). Entry (1027). Liquidation (1027).

Enforcement of Duties (1027). Refund for
Salvag-e (1027). Protests and Appeals (1027).
Procedure (1027).

§ 4. Violations of Customs Laws and Con-
seq'^iences Thereof (1028).

§ 1. Interpretation and operation of customs laws in generaU^—The provi-

sions of a tariff act are designed for the future as well as for the present, and

cover all importations which the definitions fit."" The intention of congress must
be ascertained from the ordinajy meaning of the words used, unless a different

commercial meaning is explicitly given to the language employed."^ The treaty

82. Proof of a custom relative to the
furnishing of cars by mine owners or opera-
tors held inadmissible in the absence of any
averment thereof in the declaration. Con-
solidated Coal Co. V. Jones & Adams Co.,
120 111. App. 139.

83. A pleading alleging that, by general
custom prevailing at the time of the exe-
cution of a timber contract, burr oak "was
classed as white oak, was not bad for
failure to allege that the custom was known
to both parties - to the contract. Doell v.

Schrier [Ind. App.] 75 N. B. 600.

84. To establish a custom In an oil pro-
ducing locality, permitting the erection by
a lessee of a dwelling on the land for the
occupancy of his employes, it must be shown
what locality Is meant, when the custom be-
gan, and to whom and where such custom
was known. Prigg v. Preston, 28 Pa. Super.
Ct. 272.

85. Where it Is not contended that the
alleged custom has become the recognized
law of the land, the opposing party may
show that neither he nor other residents in

the vicinity ever heard of the alleged custom
and that there was no such general custom
there. Prigg v. Preston, 28 Pa. Super. Ct.

272. Where, in an action for ejecting a
passenger, defendant showed its conductor's
custom of taking tickets and checking pas-
sengers to prove that he could not have
overlooked taking up plaintiff's ticket, plain-

tiff could rebut by showing that it was not

an Infallible custom, by showing Instances

of Its failure, if there was such a custom
Parrott v. Atlantic & N. C. R. Co., 140 N. C.

546, 53 S. E. 432.

8«. The fact that lie always stopped a
car before going doWn a hill would not
establish a custom of doing so. Sloss-Shef-
fleld Steel & Iron Co. v. Smith [Ala.] 40

So. 91.

87. Conflicting evidence as to a custom
practiced in switching cars held Insufficient

to establish it. Chicago, etc., R. Co. v. Llnde-

man [C. C. A.] 143 F. 946.

88. Evidence of a custom or usage In
Boston, by which when houses are entirely
let without "written lease, to a single tenant
at will, the owner makes the outside repairs,
such as roof, gutters and conductors, held
competent. Shute v. Bills [Mass.] 78 N. E.
96. Where the issue was whether baggage
was delivered to a carrier, evidence that it

was not customary, when exchanging checks
from one transportation company to another
to examine and see whether they have the
baggage on hand or not was wholly im-
material. Graham & M. Transp. Co. v.

Young, 117 111. App. 257. In an action for
wrongful death, questions asked witness to
show the company's custom of standing a
shifting engine and cars in front of the
station as a barrier to keep people back
from a dangerous place about the time of
the approach of the passenger train, held
inadmissible. MacFeat v. Philadelphia, etc.,

R. Co. [t)el.] 62 A. 898. Evidence of a cus-
tom with business houses, in selling rope,
never to make guarantees of any kind, held
not admissible to show an agent's lack of
axithority to make representations as to the
rope, no evidence that the custom was gen-
eral, established, and notorious being offered.
San Antonio Maoh. & Supply Co. v. Josey
[Tex. Civ. App.] 15 Tex. Ct. Rep. 176, 91
S. W. 598. Held not error to refuse to per-
mit defendant to answer as to the commer-
cial custom with reference to consigning hops
and paying commissions, for the purpose of
showing plaintiff's alleged contract to be
unusual and improbable, where defendant
had made such contract as to some of the
hops and the only question was whether it

applied to all of them. Horst v. Lovdal,
98 N. Y. S. 996.

See 5 C. L. 898.
Klots V. United States [C. C. A.] 139 F.

80.

00.

606.

91. Paper cut into shapes and sizes, ready
to fold and gummed as envelopes, and com-
mercially known as "flat envelopes" at the
time of the passage of the tariff act, held
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prcmding for a reduction of twenty per cent of the duties on Ciiban products was

put into effect by the President's proclamation on December 37, 1903."^ The re-

ciprocal commeircial agreement with France, allowing a reduction of duty on brandies

and other spirits, superseded the provision of a different rate on the alcohol in ex-

cess of ten per cent found in fruit preserved in spirits.^^ The order of the president

of July 12, 1898, for the collection of duties on imports to Manila, was a war

measure, and the right to levy duties thereunder ceased on the exchange of ratifica-

tions of the treaty with Spain, ''* and collections thereunder after such ratification

were not ratified by the act raiifying such order and the actions taken thereunder.^^

Merchandise imported before, but entered after, the act of 1897 became opera-

tive,*" and merchandise imported at New York and entered for immediate trans-

portation to Philadelphia, a few hours before the tariff act of 1897 went into effect,

lout -not reaching Philadelphia before that act became operative,^' was subject to the

provisions of that act.^'

§ 2. Dutiable articles and classification of the same.^^—.The general rule is

that the trade understanding should govern the determination to which class an

article of merchandise pertaias, before recourse may be had to the common designa-

tion,^ but the evidence to establish such understanding must be definite, uniform,

and general, and not practical or local.^ A commercial designation must have been

the result of trade usage prior to the passage of the tariff law f and neither the im-

porter nor the collector can bring within a paragraph of a tariff act a novel ar-

ticle of merchandise, which was not the article described therein, because the same
trade name was given it after the act was passed.* Where denominative language
is used without any qualification, it indicates an intention to include simply the

commercial article then so Imown.' Articles commercially known and designated by

dutiable as "paper envelopee, plain." Hun-
ter V. U. S., 143 F. 914.

92. Retrospective operation will not be
given to Act Dec. 17, 1903, providing that tlie

treaty should become effective on the tenth
day after exchange of ratifications, because
such ratifications had been exchanged be-
fore the act passed. United States v. Ameri-
can Sugar Refining Co., 202 U. S. 563, 50 Law.
Ed. , rvg. 136 F. 508. See 5 C. U 898, n. 12.

Franklin Sugar Refining Co. v. U. S.,. 202
U. S. BSO, 50 Law. Ed. , afg. 144 F.
5C3. Imports from Cuba were not entitled,

to the reduction until Dec. 27, 1903. United
States V. American Sugar Refining Co., 202
U. S. 563, 50 Law. Bd. ; Franklin Sugar
Roflning Co. v. U. S., 202 U. S. 580, 50 Law. Ed.

03. La Manna v. U. S. [C. C. A.] 144 P. 68S.

»4. Lincoln v. U. S'., 202 U. S. 484, 50 Law.
Ed. .

95. Act July 1, 1902 (32 St. at L. 691, 692,
c. 1369. U. S. Comp. St. Supp. 1905, p. 391), § 2.

Lincoln v. U. S., 202 U. S. 484, 50 Law. Ed.

96. The allowance of 15 days for entry
(Rev. St. § 2785, 2 Fed. Stat. Ann. 641, U. S.

Comp. St. 1901, p. 1867) did not have the ef-
fect of perniltting entry under the old act.
United States v. Hartwell Lumber Co. [C. C.
A.] 142 F. 432.

97. Ellison V. U. S. [C. C. A.] 142 F. 732.
98. Under the express provisions of § 33

(2 Fed. Stat. Ann. 514), subjecting msrchan-
dise previously imported but not entered to

the provisions of the act. United States v.

Hartwell Lumber Co. [C. C. A.] 142 F. 432;
Ellison & Sons v. U. S. [C. C. A.] 142 F. 732!

99. See 5 C. L. 898.
1. Frame & Co. v. U. S., 143 F. 692.

Featherstitch braids, though produced by a
process of weaving instead of braiding, but
commercially known as braids, fall within
the provision for "braids." Vom Baur v. U.
S., 141 F. 439. As to fruit In "brine," in the
absence of a commercial meaning of brine,
the dictionary definition of it as water high-
ly impregnated with salt was adopted.
Causse Mfg. Co. v. U. S., 143 F. 690. Fruit
in a solution containing .0402 per cent or
less of salt is not fruit in brine. Id.

a. Evidence held insufficient to establish
"pepper shells" as a trade name for the in-
ner cuticle of pepper berries removed in de-
cortication. Frame & Co. v. U. S., 143 F.
692. The testimony of a clerk of 'the im-
porters in their behalf, who had never bought
or sold embroideries, as to the designation
of goods in the trade, held insuJHcient to
prove that goods coming within the descrip-
tion of embroideries were not such in the
commercial sense. Neuss, Hesslein & Co. v.
U. S., 142 F. 281.

3. Smith Co. V. U. S., 143 F. 691.
4. So called fans m'ade for decorative pur-

poses could not be included in the tariii pro-
visions for "fans of all kinds." Downing &
Co. V. U. S., 141 F. 490.

5. The provision as" to "sponges" does not
include rubber sponges which are not with-
in the dictionary definition of the term.
Smith Co. Vi U. S., 143 P. 691.
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a particular term prior to iihe passage of a tariff act are deemed to be included within

such term in the act/ but the manufacturing use of an article must prevail over tlie

scientific or commercial nomenclature.'' A long settled practice of the treasury'

department in construing tariff acts affords a rule of construction of ihe highest

authority,^ and a practical construction given any provision in a tariff act may be

construed as accepted by congress and re-enacted in subsequent acts having the

same wording." The provision that unusual coverings shall be dutiable at the rate

to which they would be subjected if. separately imported, does not contemplate the

imposition of cumulative duties, and their value should not be included in the value

of their contents in addition.^" It is immaterial, in the classification of imported

articles, that they were put in an unfinished condition to escape a higher rate of

duty."

Articles are not dutiable under general terms when a duty is imposed in spteific

language,^- and the expression "not otherwise provided for,'' or "not specially pro-

vided for," does not deprive this rule of its ordinary application.*' While an arti-

cle may be bought and sold by a specific name which indicates it particularly, yet

a group of such articles may be known to trade and commerce by a commercial

term which includes them ail.** Where there is a specific emimeration, the simili-

tude clause cannot apply," The countervailing duty imposed on merchandise im-

ported, upon which an export duty has been levied, is imposed only on the quanti-

ty imported, and the cause of any loss or shrinkage is immaterial.*^ The imposition

by the province of Quebec of a license fee for cutting wood on public lands, which

is reduced when the wood is manufactured into pulp in Canada, is the imposition

of an export duty within the provisions for a countervailing duty to the amount

6. Books or albums for preserving col-

lections of postal cards were commercially
known as "scrap books," prior to the passage
of the tariff act of 1897, and are dutiable as
such. American News Co. v. U. S., 142 F. 786.

7. Edw;ard- Hill's Sons Co. v. U. S., 14S F.
361. The' provision for "fans of all kinds"
does not include unsubstantial paper novel-
ties in the shape of fans, of a variety of

sizes, not commercially known or used as

fans, but Intended for decoration. Down-
ing & Co. v. V. 8., 141 F. 490.

8. 9. United States v. Proctor & Co. [C. C.

A.] 145 F. 126.

10. United States v. Park, 142 F, 202.

11. Hunter v. U. S., 143 F. 914.

12. Toys made of celluloid, a compound of
pyroxylin, are less specifically designated In

the provision for all compounds of pyroxylin
and articles of which any compound there-
of is the component material of chief
value than in the provision for toys not spe-
cially provided for. United States v.

Schwarz, 140 F. 302. As to braids of ramie,
the provision for "braids of vegetable fiber"

is more specific than the provision for "all

manufactures of ramie," the latter being in-

tended to include manufactures of vegetable
fiber omitted elsewhere. United States v.

Rosenberg [C. C. A.] 145 F. 343. The pro-
vision relating to "articles composed wholly
or in part of spangles made of gelatin" is

more specific than that relating to manufac-
tures of gelatin. Louis Metzger & Co. v. U.
S., 141 F. 381. Industrial diamonds known as

"bort," which have been pierced by drilling

or cutting, are not dutiable as diamonds ad-
vanced by cutting or other process, but are

free of duty as "bort." United States v.
American Exp. Co.. 140 F. 967. As to em-
broidered hosiery, the provision for "wearing
apparel, embroidered, etc., composed wholly
or in chief of flax, cotton, or other vegetable
fiber, and not elsewhere specially provided
for," is less specific than the provision for
"stockings, hose and half-hose, composed of
cotton or other vegetable fiber." CSarter,
Webster & Co. v. U. S. [C. C. A.] 143 F. 256.
Monuments in sections, or pieces of dressed
granite intended to be assembled and erected
as monuments without further preparation,
held dutiable as dressed granite and not as
articles composed of mineral substances.
Austin Baldwin & Co. v.. U. S., 144 F. 702.
While paste is a kind of g-lass. It is dis-
tinguished elsewhere in the tariff act un-
der its own peculiar name, and rhinestone
buttons composed of paste are not embraced
within the provision for buttons of "glass "

Blumenthal & Col v. U. S. [C. C A 1 144 F
384.

13. United States v. Schwarz, 140 F. 302.
14. The term acetic acid is not limited to

the article scientifically known by that name,
but is a general commercial designation of
a class of articles and includes "acetic acid
anhydrid." George Lueders & Co. v U S
140 F. 970. "

15. Flax noils dutiable as waste and not
as "tow of flax" by similitude. Ritchie &
Co. V. U. S., 141 F. 664.

16. Sugar invoiced at 9,536,348 pounds
weighed 235,042 pounds less at the port of
entry. Held that the countervailing duty
was wrongfully levied on the invoice weight.
Franklin Suirar Reflning Co. v. U. S. [C. C.
A.] 142 F. 376.
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of the export duty imposed " and if the pulp imported from Canada is made from

wood of which a part is subject to an export dut)', the countervailing duty should

be assessed on the basis of the percentage of such wood used, when established by

satisfactory evidence.^* Otlrer cases in which the classification of paxticular im-

ports is decided or discussed are grouped in the foot notcs.^"

17. Tariff Act July 24, 1897, c. 11, § 1,

Sched. M., par. 393, 30 Stat. 187, U. S. Comp.
St. 1901, p. 1671, 2 Fed. Stat. Ann. 466. Myers
V. U. S., 140 F. 648. Pulp produced in Canada
from wood cut on public lands in Quebec is

subject to the countervailing duty, whether
manufactured in that province or not. Id.

18. Myers v. U. S., 140 F. 648.
19. As:riciiltiiTnl and vegetable proilucts

and provision!^: Sesame oil includes ground
sesame seed in the form of pulp from which
the oil ha.s not been removed. Zaloom v.

TT. S.. 140 F. 31. So called casein industrielle,
produced by drying- the substance left aft-
er drawing off the whey from soured skim-
med milk, held to be "lactarene." Ducas Co.
V. U. S., 143 F. 362. Cherries prepared by re-
moving the stems and pits and washing away
dirt, natural acid, etc., to prevent decay
in transportation, and putting them in a very
weak saline solution, are dutiable as fruits
in their own juices. Causse Mfg. Co. v. U.
S., 143 F. 690. Eggs of domesticated ducks
not included in "eggs of birds," but dutiable
as "eggs not specially provided for." Sun
Kwong On v. TJ. S., 143 F. 115. Pineapples
put up In their own juice with about 3 per
cent of sugar extrinsically added, principally
to improve their flavor and not to preserve
them, held dutiable as "preserved in their
own juice" and not as "fruits preserved in

sugar." Johnson & Co. v. U. S., 143 F. 915.

"Green or ripe" fruits indicates the condi-
tion of the fruit as taken from the tree,

and fruits "dried, desiccated, evaporated or
prepared in any -manner" indicates those
that have undergone a drying process.

Causse Mfr;. Co. v. U. S., 143 F. 551. The
hewing and sawing contemplated in the pro-
vision relating to "flocks or sticks * • •

rough-hewn, sawed," etc., mean a ne"w shap-
ing and something more than merely sawing
the blocks or sticks off from longer pieces.

United States v. Pierce, 140 F. 962. The
residuum from decorticating pepper berries,

consisting of the inner cuticle in the form
of powder and used as an adulterant without
fuptlier grinding, is not within the provision
for pepper "unground" (Frame & Co. v. U. S.,

143 F. 692), it being sufficient if the pepper
reaches the ground condition by decortication
or other process equivalent to grinding, to

exclude it as "unground" (Id.). Fruit in

water but slightly impregnated with salt is

not "fruit in brine." Causse Mfg. Co. v. U.
S., 143 P. 690. The provision "silk, raw or
as reeled from the cacoon, but not advanced
in manufacture in any way," does not cover
any form of raw silk advanced beyond the
condition of skeins (Klots v. U. S. [C. C. A.]
139 F. 606), but silk knovs^n as "singles" or
"silk on tubes" is advanced a stage in prep-
aration for final use and is silk "advanced
in manufacture" (Id.). Dutiable as "silk not
further advanced or manufactured than
carded or combed silk." Id.

Aniinal« and animal products: Smoked
herring, although salted before smoking, is a

distinct commodity from "herrings, pickled or
salted," and not dutiable as such. Matt-
lage V. U. S., 139 F. 704. The coat on so call-
ed mocha whitehead sheepskins held dutiable
as wools on the skin and not free under pro-
visions relating to ra-w skins, etc. Goat & S.

Import Co. V. U. S., 141 F. 493. Cabretta skins
held to be "sheepskins," v^rithin the mean-
ing of the .provision relating to raw skins
"except sheepskins with the wool on." Liaw-
rence Johnson & Co. v. U. S., 140 F. 116.
Soluble grease, a preparation of tallow used
in dying cotton cloth, not dutiable as an alza-
rin assistant, but as an unenumerated manu-
factured article. Abram De Ronde & Co. v.

U. S., 140 F. 92. In the provisions as to
hides and skins, pieces of more than twelve
pounds in weight are known as "hides," and
those of less "weight as "skins." Where the
separation of skins, weighing less than 12
pounds and entitled to entry free of duty,
was made from a mixed importation of hides
and skins by experienced v^reighers "who
weighed only such skins as were doubtful,
the results of their work were sufijcient to
show the amount entitled to free entry.
United States v. Helmrath [C. C. A.] 145 P.
36.

Art f!-oof1s, toys, and ornaments: Pen and
ink drawings of a proposed building, made
by an architect, are Tvithin the provision rel-
ative to "works of art, the production of
American artists." Young v. Bohn, 141 P.
471. "Works of art," intended for presenta-
tion to religious societies, held to include
certain marble altars imported for such pur-
pose, carved by a professional sculptor and
worth $1,800. United States v. Ecclesiastical
Art Works, 139 F. 798. "Articles commonly
known as jewelry" held not to include "mil-
linery ornaments" for trimming hats, which
are flimsy articles, for temporary use and
not made by jewelers. United States v.
Schiff & Co. [C. C. A.] 139 F. 549. Thread
or yarn chiefly used for machine embroider-
ing held to be within the provision for "em-
broidery cottons." Loeb v. U. S., 143 P. 698.
"Beads of all kinds, not threaded or strung,"
does not include beads strung or threaded
temporarily. Frankenberg Co. v. U. S., 144
F. 704. The provision for gloves, "stitched
or embroidered with more than three single
strands or cords," held not to include those
having three rows of embroidery, but pro-
duced by the needle with only one cord or
strand. Trefousse, Goguenheim & Co. v. U.
S.,' 144 F. 70S. Gelatin spangles strung on
cord for trimmings or ornaments for wear-
ing apparel are ejusdem generis with articles
mentioned in the provision for "ornaments,
trimmings and other articles" composed of
gelatin spangles, and are dutiable according-
ly, rather than as "manufactures of gelatin"
(G. Hirsch's Sons v. U. S., 141 F. 380), and
spangled hat crowns are dutiable in the same
way (Louis Metzger & Co. v. U. S., 141 F.
381). Celluloid toys are dutiable as "toys,"
not as articles of which a compound of py-
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'^oxylin Is the component material of chief
value. .United States v. Schwarz, 140 F. 302.
Hooks aud paper: "Books printed exclu-

sively in languages other than English" in-
cludes architectural portfolios containing 18
or 20 pages of illustrations and a 15-line
preface in German. Downing & Co. v. U. S.,

110 F. 92. An imitation parchment paper,
known as grease-proof paper, which, though
it can be printed on. Is not suitable for such
use, but is used for wrapping paper, is not
dutiable as printing paper but as paper not
specially provided for. Germania Importing
Co. V. U. S., 142 F. 215.

Cliemicals aud medicines: Chrysarobin
dutiable as a drug advanced in value and not
aK a medicinal preparation. Levi v. U. S., 140
F. 126. Extract of nutgalls not dutiable as
tannin or tannic acid, nor as a chemical com-
pound, but either directly or by similitude,
as "drugs advanced in value or condition,"
etc. Proctor & Co. v. United States, 139 F.

586, afd. [C. C. A.] 145 F. 126. Red oil or
oleic acid, used otherwise than as soap stock,
held not to be free within the provision of
"oils commonly used in soap m-aking and fit

only for such uses," but is dutiable as an
acid not specially provided for. Edward
Hill's Sons Co. v. U. S., 143 F. 361. Opium,
though powdered by grinding and sifting

lump opium after artificial evaporation, is

"crude" in the sense that it is not refined, and
not in the sense tliat it is not manufactur-
rured. Powdered opium so produced held to be
"opium crude or unmanufactured" and not a
"drug." Merck & Co. v. U. S., 143 F. 694.

The term "acetic acid" includes "acetic acid
anhydrid." George Lueders & Co. v. U. S.,

140 F. 970.
Minerals, metals, and mannfactnres there-

of: The principle of ejusdem generis does
not exclude metal thread fabrics in the piece

from the provision for "articles made wholly
or in chief value of metal threads," follow-
ing the mention of metal thread laces, etc.

Rosenberg v. U. S., 141 F. 379. A steel table,

12 feet by 4 feet 6 inches, engraved, weighing
about 6 tons, and mounted like a table top on
a frame, held dutiable as "plates and steel

in all forms and shapes." Morris v. U. S., 140

F. 774. Nickel-plated zinc sheets not duti-

able as "zinc in sheets" but as articles or
wares not specially provided for, composed
w^hoUy or in part of nickel, zinc, or other
metal. Eckstein v. U. S., 140 F. 94. An al-

loy in pigs, used chiefly In hardening man-
ganese bronze, and which must be melted and
mixed with other metals, is dutiable as metal
in a crude and unwrought state, rather than
as articles composed of metal, or by simili-

tude to "ferro-manganese." Thomas v. Wil-
liam Cramp & Sons Ship & Engine Bldg. Co.

[C. C. A.] 142 F. 734. Bronze ornaments,
being manufactured and advanced beyond
the condition of "old copper," "clipping" and
"composition metal," are not dutiable as
such, but as manufactures of metal. Tiffany
v. U. S., 142 F. 282. Steel wool, produced by
passing toothed knives over steel wire, held
dutiable as "steel in all forms and shapes,"

rather than as articles composed of steel

"not specially provided for." Buehne v. U.

S., 140 F. 772. "Plate'iron or steel sheared"
was Intended to cover stock plates of a
general commercial shape and for general
use, while "sheared • • » shapes" meant
something not in general stock, but sheared

j

to a particular shape. Sheets of steel out,

according to a sketch, for a special purpose
and in a specific shape varying slightly from
a rectangle, are within the latter provision.
In re Vandergrift & Co., 139 F. 790, afd.

[C. C. A.] 142 F. 448. GraniJ;e monuments
in sections ready for assembling are dutiable
as "dressed granite," not as "articles com-
posed of mineral substances." Austin Bald-
win & Co. V. U. S., 144 F. 702.

Miseellaneous manufactures; Parts of
buttons are not dutiable as buttons, nor
are they liable to the additional rate on
"all the foregoing articles" in the same
paragraph, but are dutiable as manufactures
of the component material of chief value.
Hermann, Schutte & Co. v. U. S., 144 F.

707. Veneers of wood of so exceeding thin-
ness that they are pasted on paper to keep
them in shape, though the paper may be the
component material of chief value, are still

within the provision as to veneers of wood.
American Trailing Co. v. U. S., 142 F. 214.

"Marasque water" or "eau de marasque,"
produced by distilling the Juice of crushed
cherries and diluted with water, not duti-
able as cherry Juice but as an unenumerated
manufactured article. Leerburger Bros. v.

U. S., 141 P. 1023. Certain cut glass ther-
mometers, whose cutting was not shown to
ornament or decorate them, held not to be
within the provisions as to cut glass, etc.

United States v. Hesse & Bro., 141 F. 492.

Lenses must be both ground and polished
to be brought within the provision for
"lenses ground and polished to a spherical,
cylindrical or prismatic form," and where
brought to such form by molding they are
not within that provision. United States'
V. Robinson, 140 F. 968. The provision as
to "models of inventions, etc.," Is not limited
to "model patterns" intended to show the
working of the thing illustrated, but includes
also molders' patterns for making castings.
Hoe & Co. V. U. S., 141 F. 488. Rubber recoil
pads, intended to reduce the shock of the
discharge of a gun, not being a neces-
sary attachment, are not dutiable as
parts or fittings of guns, but as manufac-
tures of India rubber. Schoverling v. U. S.,

142 F. 302. An automobile which. Just prior
to importation, was materially improved by
upholstering and repairs, held not included
in the provision for free admission of house-
hold effects actually used for more than one
year. Hillhouse v. U. S., 142 F. 303. Fire-
proofed lumber, produced by subjecting saw-
ed lumber to a certain process, held no long-
er dutiable as sawed lumber, but as "a manu-
facture of wood." United States v. Myers &
Co., 139 F. 344. Powder made from raw silk,
used in the manufacture of wall paper and
artificial flowers, dutiable as manufactures
of silk, or is at least so dutiable by simili-
tude. Thomas & Co. v. U. S., 140 F. 93. Car-
bon sticks which must undergo a slight
preparation to flt them for use in arc lamps,
not dutiable as such because unfinished, nor
as articles of carbon not specially pro-
vided for, decorated or not, because
not susceptible of decoration, but un-
der the similitude clause at the rate
on the finished product. United States v.
Downing, 201 U. S. 354, 50 Law. Ed. —

.

"Muguet pomade," produced by combining
several kinds of enfleurage grease and
about % of 1 per cent of essential oils to
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§ 3. Administration of ctistoms laws. In general.^"—The right of the gov-

ernment to duties does not accrue while goods are at sea, even if the vessel has

reached American waters and a collection district. ^^ Duties can be levied only

upon such articles as are made dutiable by congress and are actually imported into

fortify the article and to produce a certain
odor, held free of duty as enfleurage grease.
Leuders v. U. S., 143 F. 918. Kubber sponges
are not included -within the term "sponges"
but are dutiable as manufactures of India
rubber. Smith Co. v. U. S., 143 P. 691.

Rhinestone buttons composed of paste are
not dutiable as "buttons of glass." Blumen-
thal & Co. V. U. S., 144 F. 384.

Textiies and mnuiifactur^s tUereof; irear-
liig apparel: Goods of silk and wool, the
latter being the lesser component, held
to be within the provision deferring until
Jan 1, 1895, the reduction in duties on "manu-
factures of wool." Robinson V. U. S., 143 F.
93 9. Figures made of bleached threads, cov-
ering about '^ of the surface of the fabric,
do not malce cotton cloth "bleaxjhed" goods
within the provisions for such goods. Unit-
ed States V. Beer, 143 F. 918. So called "re-
manit," in the foran of ropes, braids, and
mats, manufactured from silk produced by
carbonizing- rags containing silk, held to be
a manufacture of silk. Frank v. U. S., 143 F.
702. A fabric of two colors, one produced
by threads introduced to form figures and
not extending across the cloth, such threads
not being a part of the fljling, was not with-
in the provision for Jacquard figured silks
with two or more colors "in the filling."

Wimpfhelmer v. U. S., 142 F. 849. Wide
braids or plaits of straw not dutiable as hats
pa.rtly manufactured, l>ut as straw- braids or
plaits "suitable for making or ornamenting
hats," etc.; and a small amount of cotton
thread used for temporarily fastening the
ends of the braid does not affect the classi-
fication. Samuel SchifC & Co. v. TJ. S., 140 F.
63. The provision for "hair press cloth" is

not limited to fabrics composed of horsehair,
the same as other articles mentioned, but
a hair press cloth is so dutiable though made
of camel's hair. Caldwell v. U. S., 141 F. 487.

Beaver strips, composed partly of wool but
chiefly of rabbit fur, and used in the manu-
facture of hats, dutiable as manufactures in

chief value of fur. Hermann v. U. S., 141

F. 486; Id., 145 F. 843. Stuffed skins of do-
mestic chicks and ducklings, used by confec-
tioners and dealers in Easter goods, are not
"toys" but "birds, stuffed." and free of duty.
Morimura Bros. v. U. S., 141 F. 383. Open-
vT-ork articles, having ornamental designs
stitched thereon by hand with needle and
thread, are embroideries. Neuss, Hesslein &
Co. V. TJ. S., 142 F. 281. The proviso that
no e-mhroidered apparel shall pay a less duty
than is imposed in any schedule upon any
of the materials of which it is composed is

not restricted to the articles previously enu-
Tn-or-^tod i'-i thf* s-^nie paragraph. Par. 339,
Sched. J, § 1, Tariff Act July 24, 1897, c. 11,

3« Stat. 181, U. S. Cohip. St. 1901, p. 1662, 2

Fed. St. Ann. 461. Carter, "Webster & Co. v.

TJ. S. [C. C. A.] 143 F. 258. Silk-embroidered
cotton hosiery dutiable at the rate applica-
ble to silk embroideries, when such rate ex-
ceeds that provided for cotton hosiery. Id.

A pearl necklace is "wearing apparel." Unit-

ed States V, One Pearl Chain [C. C. A.] 139
F. 513, a:fg. 139 F. 510. Garters are wearing
apparel. United States v. Steinhardt & Bro.,
141 F. 494. As to the provision for "labels,
for garments, etc., composed of cotton,"
labels are not to be excluded, therefrom be-
cause in the piece and requiring' to be cut
apart before using (United States v. Her-
zog [C. C. A.] 145 F. 622), nor because they
are cotton and silk labels, where cotton is

the chief component (Id.). Featherstitched
braids ar« "braids," though produced by
weaving instead of binding. Vom Bauer v.

U. S., 141 F. 439. Embroidered hosiery is

dutiable as stockings, hose, and half hose,"
not as "wearing apparel, embroidered," etc.
Carter, Webster & Co. v. U. S., 143 F. 256.
Braid of ramie is dutiable as "braid," not
as "manufactures of ramie." United' States
V. Rosenberg [C. C. A.] 145 F. 343.
Pearls and precious stones: Past* cameos,

in imitation of shell cameos, being in imita-
tion of certain kinds of precious stones, are
dutiable as imitation precious stones. United
States v. Goldberg, 139 F. 706. Pierced opal
balls and pierced rock-crystal rondelles held
dutiable as "precious stones" rather than as"
"beads," they not being commercially known
as beads. United States v. American Gem &
Pearl Co., 142 F. 283. Rock crystals are com-
mercially known as precious stones. -Rock-
crystal intaglios, expensively produced by
engraving and then painted, dutiable as "pre-
cious stones advanced in condition or value
by cutting," etc., regardless of their advance-
ment by painting. United States v. Benedict
[C. C. A.] 145 F. 914. Pierced rock-crystal
rondelles dutiable as precious stones rather
than as manufactures of rock crystal. Unit-
ed States V. American Gem & Pearl Co., 142
F. 283. The provision for imitations of pre-
cious stones covers imitation whole and half
pearls, i-ncluding those strung on wire for
manufacturing purposes (United States v.
Weinberg, 139 F. 1006), but pierced imita-
tion pearls are dutiable as "beads of all
kinds, not threaded or strung," rather than
as imitations of precious stones (Id.). In-
dustrial diamonds known as "bort," though
cut, are fr«e as bort, not dutiable as dia-
monds advanced by cutting. United States
V. American Exp. Co., 140 F. 967.
Rass and -n-aste: "Rags" includes coarse

pieces of Jute bagging, as torn from cotton
bales and not sufficiently large and suitable
for other use than as mere rags. Train-
Smith Co. V. U. S., 140 F. 113. Certain waste,
consisting of mill sweepings, fit only for
paper stock, etc., not dutiable as waste in
part of wool, but as "paper stock, fit only
to be converted into paper." In re Downing
& Co., 133 P. 590. Flax noils dutiable as
waste. Ritchie & Co. v. U. S., 141 P. 664.
Small pieces of cork, produced by grinding
the refuse of cork bark for convenience in
handling, but which need further treatment
before use in the manufacture of linoleum,
held dutiable as waste and not as a manufac-
ture of cork. Gudewill v. U. S., 142 P. 214.
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the United States,** and nothing is imported till it comes within the limits of a
port."' If there be a material loss, it can make no difEereaoe whetiier it happened

by natural or artificial causes. In either case the article, to fliat extent, is not her«

to be assessed, nor to be of any value to the ownex,^* but no allowance should be

made for impurities not shown to be abnormal nor to vary from the ordinary

wholesale condition;'* nor can any allowance be made for leafcige of wine while in

transit to this eountfy, but duty must be assessed on the quanfity shipped from
abroad.'* The provision that duty shall not be assessed on le^ than ttie invoice

or entered value does not prevent as^ssmient on less than the pro forma invoice

value on which entry was made, whea-e a certified mvoiee of less value is afterward

produced.*' Though part of an importation may be subject to a lower rate of duty

than the rest, such differentiation camnot be made where its i'dentity is not proved,

bu£ the importation must be treated as a wholes'^ The mere dimlnutiffin in units

of weight or measure of a commodity usually measured by such units is not such a

change of condition, "by manufacttire or otherwise," as to authorize a resort to

other thaai the usual means of ascertaining the amount of the additional duty."

The certifiraite of the appraising officer is the legal evideQee of appraisement and
without it the appraisement is not legal.'" The regulations ct the secretary of the

treasury, to be followed by appraisers in advanctag the invoice value of imported

merchandise, are not mand^tory,*^ and a d^arture therefrom does not invalidate

an appraisement.^' An appraising officer having no knowledge as to the "raine «E
imported articles can send samples thereof to the appraiser at the port of New York
for information.^ If the local appraiser proceeds upon a wrong principle or con-

trary to law ia ascertaining the mjarket value of imported merehsindise his action

is void.^* The seizure of goods for undervaluation does not deprive tiie consignee

so. See 5 C. L. 900.
21. United States v. Hartwell Lumber Co.

[C. C. A.] 142 P. 4S2.

22, as. Stone V. Bhallns tC. C. A.] 143 F.
486.

24. The provTBion forbidding an iallow-

ance for damage, unless it exceeds 10 per
cent of the Invoice, does not apply to decay-
ed fruit, -which is wholly worthless, but such
fruit may be culled out and duty assessed
on the rest, regardless of the percentag-e
(Stone V. Shallus [C. C. A.] 143 F. 486), and
this rule applies as well to fruit in paeka^es
as to that In bulk (Id.), even though the de-
cayed portion is not separated, but, after re-
moval for estimation of its quantity, is re-

placed in the package and sold with the good
fiuit (Courtin, Golden & Co. v. tJ. S., 143 F.
551). Where at least one package of fruit

In ten was opened to ascertain the percent-
age of decay, and the estimate thus made
was assumed to prevail throughout tbe lot

and accepted by the bidders a;t the auction
sale on the dock, held that such estimate was
reasonable and sufficient. Id*

25. Shelled nuts dutiable by the poand.
Spencer & Co. v. TT. S., 143 P. 916.

2«. United States v. Shaw & Co. [C. C. A.1
144 F. 329, rvg. 141 F. 469.

27. Pro forma invoice of telegraph In-

straments, valued at £342, shown by certifted

Invoice to have a foreign market value of
fSlS. 3s. Id. United States v. Commercial
Cable Co., 141 F. 47S.

28. Ellison V. U. S. [C. C. A.J 142 F. 732.

2». Frankli.T Sugar Refining Co. v. U. S.

tC C. A.] 142 F. 376.

1 Curr. Law—"BS.

30. Under Eev. St. | 2950, V. S. Comp. St.
1901, p. 1940, 2 Fed. St. Ann. 693, and customa
Adm. Act June 10, 1890, c. 407, 5 13, 26 Stat.
1S6, 2 Fed. Sta;t. Ann. 622, U. S. Comp. St 1901.
p. 1932, it is intended that the appraisement
shall be reduced to writing. The Lace House
V. U. S. [C. C. A.] 141 F. 869.

SI. Meyer, Ebeling & Co. v. U. S., 140 P.
334; The Lace House v. U. S. fC. C. Al 141
F. 869.

32. The La;ce House v. U. S. [C. C. A.] 141
F. 869. In advancing an Invoice value the
appraiser totaled the invoice price and disal-
lowed certain discounts to which the import-
ers were entitled. Instead of adding a spe-
cific sum to the invoice value of each item,
as required by the regulations. Held that
the appraisement was not invalidated, but
the Importers, if dissatisfied, should request
a reappratsement. Meyer, Ebeling & Co. v.
U. S., 140 P. 334.

33. Under Customs Administration A«t
June 10, 1890, c. 407, | 10, 26 Stat. 1*6, U S.
Comp. St. 1901, p. 1922, 2 Fed. Stat. Anh. *2»,
authorizing the use of all reasonable jvays
and means of ascertaining the value of mer-
chandise. The Lace House v. U. S. [C. C. A.1
141 P. 869.

34. An Impbrter received two lots of the
same kind of merchandise. The first was ad-
vanced In price. Was reappraised and the
advance affirmed, whereupon further reap-
praisement was Waived. The appraiser ad-
vanced the value of the second shipment
without any examination of the merehanaiso
or saiftj)les. Held void. United States v.
Beer, 142 F. 199.
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or owner of the right of reappraisement.^" Where an appraiser who advances the

value of importations fails to give notice thereof to the importer, the latter is de-

prived of the right of appeal for reappraisement, and the appraisement is invalid

and cannot afford a proper basis for forfeiture for undervaluation.^* Duty was

correctly assessed on onions, at a specific rate "per bushel," on the long established

practice of customs authorities to consider 57 pounds as a bushel, in the absence of

evidence justifying a different basis of measurement.^'' The assessment of duty on

olives in casks should be based on measurement by the wine gallon and not by the

dry gallon.^^ There is no repugnancy in the sections of the tariff laws relating to

withdrawal of merchandise from bonded warehouses, for neither section is general

in its application but restricted to merchandise previously inported, for which no
entry has been made.^' Merchandise withdrawn from bonded warehouse, when
dutiable by weight, should be assessed without allowance for loss of weight in ware-

house.*" Imported merchandise is, by the express terms of the customs administra-

tive act of 1890, subjected to the rate of duty in force at the time of its withdrawal

from the bonded warehouse.*^ Where an importer procured permits for the de-

livery of merchandise in a bonded warehouse, filing them with the storekeeper but

not actually withdrawing the goods until later, the former action constituted a con-

structive withdrawal;*^ and the goods were subject to the duties then applicable

rather than to those applicable at the time of actual vidthdrawal.*^ There is no
regulation which empowers the secretary of the treasury to abridge the right of

free entry of articles under the provision relating to regalia;** but to entitle an
importation to free entry, when made free under certain conditions, the burden

rests upon the importer to bring it within the conditions.*^ The plirase "entitled

to debenture" refers to imported goods upon which the duties have been paid or

secured, which have been entered for export, and therefore, having the benefit of

drawback, become entitled to debenture.*" The right to transfer such merchandise

into new packages, when necessary for its preservation, with the permission of the

collector, does not apply to imported merchandise remaining in bond and intended

for sale and consumption in this country.*^ The collector, under his authority to

35. Given by Customs Adm. Act June 10,

1S90, 0. 407, § 13, 26 Stat. 136, U. S. Comp. St.

1901, p. 1932, 2 Fed. Stat. Ann. 622. The Lace
House V. U. S. [C. C. A.] 141 P. 869.

36. The Lace House v. U. S. [C. C. A.] 141
lai 869
'37. Hills Bros. Co. V. U. S., 143 F. 695.

38. Ceballos & Co. v. U. S., 139 F. 705.

39. Acts July 24, 1897, c. 11, § 33, 30 Stat.

213, 2 Fed. Stat. Ann. 514, U. S. Comp. St.

1901, p. 1701, and Oct. 1, 1890, c. 1244, § 50,

26 Stat. 624. Falk v. TJ. S., 145 F. 574.

40. The section forbidding allowance for

injury or loss sustained by merchandise while
in warehouse (Rev. St. § 2983, U. S. Comp. St.

1901, p. 1958, 2 Fed. Stat. Ann. 704), was riot

repealed by the customs administration act,

subjecting- merchandise withdrawn from
warehouse to the duties applicable at the
time (Act June 10, 1890, c. 407, 26 Stat. 140,

U. S. Comp. St. 1901, p. 1950, 2. Fed. Stat. Ann.
611, as amended by Act Dec. 15, 1902. c. 1,

32 Stat. 753, U. S. Comp. St. Supp. 1905, p.

419), since § 20 of the administration act,

providing for withdrawal upon payment of

such duties, refers to the rate of duty rather

than to the weight of the merchandise. Falk
v. U. S., 145 F. 574.

41. Franklin Sugar Keflning Co. v. U. S.,

202 U. S. 580, 50 Law. Ed. , afg. 144 F. 563.
Merchandise imported while Tariff Act Oct.
1, 1890, c. 1244, 26 Stat. 567, was in effect, but
not withdrawn from warehouse until after
Tariff Act Aug. 28, 1894, c. 349, 28 Stat. 509,
became effective, was subject to the latter
act. United States v. Amsinck & Co., 140 P
96.

42. Franklin Sugar Refining Co. v. TJ. S.,

144 P. 563, afd. 202 U. S. 580, 50 Law. Ed. .

43. Importations constructively with-
drawn before the reciprocal commercial con-
vention with Cuba went into effect, but not
actually withdrawn until afterward. Frank-
lin Sugar Refining Co. v. U. S., 144 F. 563,
afd. 202 U. S. 580, 50 Law. Ed. .

44. Though* the oaths necessary to estab-
lish the right of free entry of certain church
regalia were not before the collector at the
time of entry, they were at the time of liqui-
dation, and duty should not have been as-
sessed. Siegman v. U. S., 141 F. 491.

45. Oils commonly used in soap making
and fit only for such uses. Edward Hill's
Sons" Co. V. U. S., 143 F. 361.

46. Rev. St. § 3030, 2 Fed. Stat. Ann. 734.
Thomas & Son Co. v. Barnett [C. C. A.] 144
F. 338.
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require a bond for double the value of merchandise imported, to be forfeited for

the nonreturn unopened of any package on demand, may take a less stringent bond

for such return or the payment of double value as a condition of discharge from

the full penalty of the bond.*^ The enforcement of the penalty of such a redelivery

bond is not precluded by the provision that where a forfeiture, breach, or nonper-

formance appears by defendant's default or confession, or upon demurrer, judgment

shall be rendered for only so much as is equitably due.**

Erdry.^"—The whole scheme of the tariff laws and the general statutes for

the collection of duties contemplate importation before entry, and a collector may
refuse an entry, 'tendered before the importation is complete;" and where there is

no existing right of entry at the time of tlie tender, or any duty on the part of the

collector to ax;cept, his refusal, though based on erroneous grounds and misleading

the impoi-ters, creates no estoppel- against the government.'*^ Personal effects do

not cease to be baggage because they are worn on the person so ae to be covered

from view by the passenger's dress, the crucial questions being, has such a declara-

^jion been made as to be a sufficient disclosure as to the dutiable character of articles

imrchased abroad ? and, has the passenger followed that disclosure by production for

inspection?"^ A declaration may be sufficient as a disclosure, though defective or

Incomplete as an entry, and it is then claimant's duty to complete the entry after-

w^ard at such time as may suit the customs officers' convenience.''* . A clerical error

in an entry may be corrected after liquidation.^"

Liquidation.^'^—Within one year after entry, duties may be reliquidated at a

higher rate, although they have 'been paid and the meo-chandise withdrawn for con-

sumption."' A reliquidation has all the validity of the original liquidation, super-

sedes it, and must be treated as the liquidation."*

Enforcement of duties.^"—Duties are a personal debt or obligation of the im-
porter.*"

Refund for salvage.^^

Protests and appeals."^—The jurisdiction of the Federal circuit courts in re-

gard to eixstoms duties, before the enactment of the customs administrative act, was
concurrent with that given to the Board of General Appraisers by that aet.°^

Procedure.'^*—The importer may seelc his remedy for erroneous assessment only

47. Thomas & Son Co. v. Barnett [C. C. A.]
144 P. 338.

48. Under U. S. Rev. Stat. § 2899, U. S.

Comp. Stat. 1901, p. 1921, 2 Fed. Stat. Ann.
679. United States V. Dieckerhoff, 202 U. S.

302, 50 Law. Ed. .

49. Double the value of the package or-
dered to be returned, and not merely actual
damages, is the measure of recovery for
breach of the obligation of such a redeliv-
ery bond. United States v. Dieckerhoffi, 202
U. S. 302, 50 Law. Ed. .

50. See 5 C. L. 901.

51. Importers tendered an entry of an Im-
portation not yet completed, shortly before
the tariff act of 1897 went into effect, which
was received. Entry was not renewed until

after that act went into effect. Held that
under § 33 the importation was subject to

the act of 1897. United States v. Hartwell
Lumber Co. [C. C. A.] 142 P. 432.

."Sa. United Slates v. Hartwell Lumber Co.

[C. C. A.] 142 P. 432.

53, 54. United States v. One Pearl Chain
{C. C. A.] 139 P. 513.

55. Certain nondutiable charges were not

specified through clerical error by the Im-
porters until, after liquidation, demand was
made for increased duties assessed on ac-
count of the error. Held that the importers
should have been allowed to correct the er-
ror. Wilmerding v. U. S., 139 P. 1004.

56. See 6 C. L. 901.
57. Under Act June 22, 1874, c. 391 J 21

18 Stat. 190, U. S. Comp. St. 1901, p. 1986, 2
Ped. Stat. Ann. 760, providing that liquida-
tion and payment shall, after the expiration
It one year from entry, be conclusive on all
Darties. Louisville Pillow Co. v. U. S [C C
A] 144 P. 386.

58. Within the meaning of Const. Adm
Act June 10, 1890, c. 407, § 14, 26 Stat. 137
U. S. Comp. St. 1901, p. 1933, 2 Ped. Stat.
Ann. 624, providing that protests must be
filed within 10 days after "liquidation."
Louisville Pillow Co. v. U. S. [C. C. A.] 144 P.
3S6.

59. See 5 C. L. 902.
60. Thomas & Son Co. v. Barnett [C. C.

A.] 144 P. 33i8.

61. 62. See 5 C. L. 902.

63. Act June 10, 1890, c. 407, 26 Stat. 131,
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through the method prescribed in the statute."' The statute requires protests to

state the reasons for objections to decisions of the collector distinctly and specifical-

ly.«» The contention that the findings of fact of the Board of General Appraisers

are not reviewable by the courts on appeal; and are final when there is evidence to

sustain them, is not supported by the authorities;*' but a finding of the Board of

General Appraisers, based upon Intimate evidence, will not be overthrown be-

cause of an informal acknowledgment made by a merchant in Scotland."* The

presence and absence of different members of the Board of General Appraisers at

various times during the taking of testimony is a matter within their own discre-

tion and is not reviewable in dealing only with their conclusions, which must be

such as are reached ia their own way."® After a verdict for the importers as to a

part, and against them for the remainder, of a claim for excessive duties paid,

judgment being rendered and satisfied, the entire matter was res adjudicata, barring

subsequent proceedings before the Board of General Appraisers. ''''

A collector.''^

§ 4. Violations of customs laws and consequences thereof

P

—Officers in the

revenue service conspiring with others to defraud the United States may be prose-

cuted therefor as officers,'' or they may be joined with the others in an indictment

for conspiracy.'* An indictment of a customs examiner for knowingly passing in-

voices containing false statements as to weight will not be held insufficient on the

theory that the law provides for the weighing being done by weighers, and hence

he could not legally pass the invoices.'^ An allegation in such an indictment that

certain acts were done "to the end that" less than the legal amount of duties might

be collected was a sufficient allegation of corrupt and fraudulent intent." Tailure

to enter imported goods renders them liable to forfeiture," but the government

cannot seize goods as forfeited until the time has come when the person importing

them has had an opportunity to declare them and has not done so,'* and where a

passenger, in entering his baggage, omits to mention dutiable articles contained

U. S. Comp. St. 1901, p. 1886, 2 Fed. Stat. Ann.
611. United States v. Johnson & Co., 145 F.

1018.

64. See 6 C. L. 802.

65. In an action by a collector against
an importer lor a balance of duties found
due on reliquidation, the Importer could not
defend on the ground of an incorrect assess-
ment, as the collector's decision is made con-
clusive against the Importer, unless review-
ed by the Board of General Appraisers.
LouisvlUe Pillow Co. v. U. S. [C. C. A.] 144

F. 386.

60. Adm. Act, § 14, 2 Fed. Stat. Ann. 624.

Hermann Boker & Co. v. U. S., 140 F. 116.

A protest, claiming a "refund of duty 'on
• • • skins," contained a sufficient refer-

ence to the provision in the free list for
"skins of all kinds." United States v. Helm-
rath [C. C. A.] 145 F. 36. In case of pro-
test against the assessment of duty under
an alleged application of the similitude
clause, the protest, to be sufficiently specific,

must contain a reference to such provision.
United States v. Dearberg Bros. [C. C. A.]
143 F. 473. A protest against the assessment
of duty, which does not distinctly and specif-

ically point out the proper rate, is not suf-
ficient. Fuld & Co. V. U. S., 143 F. 920.

Protest held insufficient for failure to state

grounds of objection or rate of duty claim-

ed. Hermann Boker & Co. v. U. S., 140 F. 115.

Where imported merchandise in three in-
voices was all subjected to the same rate of
duty, which was excessive as to part, and
the Importer In protesting specified one of
the two Invoices on which the duty was in-
correctly assessed, held that the protest must
be restricted to the Invoice specified. Unit-
ed States V. Hartley, 140 F. 969.

6T. United States v. Proctor & Co. [C. C.
A.] 145 F. 126. Testimony that thread used in
machine embroidery was not "embroidery
cottons" held InsuflicieTit, where it appeared
that the witness had never seen the thread
so used and had no familiarity with the ar-
ticle In question. Loeb v. U. S., 143 F. 698.

68. Austin Baldwin & Co. v. U. S., 139 F.
1005.

e». United States v. Pierce, 140 F. 962.
TO. United States v. Johnson & Co., 145

F. 1018.
71, 7a. See 5 C. L.. 903.
73. Under Rev. St. S 3169, U. S. Comp. St.

1901, p. 2059. Grunberg v. U. S. IC C. A.]
145 F. 81.

74. Under % 5440, U. S. Comp. St. 1901, p.
3676, 2 Fed, Stat. Ann. 247. Grunberg v. U.
S. [C. C. A.] 145 F. 81. Where an Indictment
charged conspiracy to defraud the United
States of moneys due from a certain firm as
customs duties, proof that the goods were
shipped to customs brokers, who paid the
duties, was no variance, the goods being
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therein, he is subject to the statutory penalty of treble tlieir value/" whether or

not there was any intent to defraud the government.^" But if, instead of requir-

ing a passenger to make due entry, an officer elects to seize goods, the passenger is

not responsible for failure to complete the entry, if he mentioned the articles as

required by law whai he first made his entry.'^ The exemption from duty of $100

worth of articles in the personal effects of residents of the United States cannot be

claimed where the provisions regarding the entry of baggage are not complied with,

and in case of forfeiture for noncompliance the exemption is lost.^" The provision

for the forfeiture of merdiandise, whose appraised value' exceeds its entered value

more than. 50 per cent, does not apply unless there has been a legal appraisement."*

The falise statements in making entries of importations, denounced by act of con-

gress, do not constitute an offense thereunder, unless they deprive the government

of some of its lawful duties,** but such false statements must be more than merely

incorrect or erroneous ones, statements knowingly, or intentionally, or negli-

genitly false. "'^ Boxes containing lemons, which are subject to a separate classifi-

cation from the lemons themselves, are within the provisions relative to undervahia-

tion and are subject to the penalties prescribed therefor.*®

DA9IAGKS."

§ 1. Kinds at Damages and Their Cbar-
aclerlstles (1029.) Damnum Absque Injuria
(1029), Special Damages (1030). Nominal
Damages (1030). Liquidated Damages (1031).
Exemplary Damages (1032.) Statutory, Dou-
ble, and Treble Damages (1035).

§ 2. General Principles tor Ascertaining
(1035). Rule of Strictness as Between Con-
tracts and Torts (1035). Limitation to Nat-
ural and Proximate Consequences (1035).
Speculative and Prospective Damages (1036).
Loss of Profits (103«). Difficulty or Uncer-
tainty of Proof of Amount as Bar (1038).
Mitigation and Aggravation of Damages
(1038). Avoidable Consequences (1038).
Mental Suffering (1039). Interest (1041J.
Attorney's Fees (1041).

I 3. Recovery as Affected by Status of
FlalntlfC or lilmlted Interest In Property Af-
fected (1041).

§ 4. Measure of Damages for Breach of
Contract (1043).

A. In General^ Miscellaneous Contracts
(18-42).

B. Contracts for Sale or Purchase of
Land (1045).

O. Breach of Covenant as to Title (1045).
D. Contracts to Give Lease and Llablli-'

ties as Between Lessor or Lessee
(1045).

E. Contracts for Sale or Purchase of
Chattels (1046).

F. Liability of Bailees, Carriers, and
Telegraph Companies (1047).

G. Contracts for Services (1053).
H. Promise of Marriage (1054).

S 5. Bleasnre and Elements of Damages
for Torts (1054),.

A. In General; Miscellaneous Torts
(1054). Alienation of Affections
(1054). Fraud and Deceit (1054).
Malicious Prosecution and Abuse of
Process (1055). False Imprison-
ment (1055).

B. Loss of, or Injury to. Property (1055).
C. Maintaining Nuisance (1057).
D. Trespass on Lands (1058).
E. Conversion (1058).
F. Wrongful Taking or Detention of

Property (1059).
G. LJbel and Slander (1069).
H. Personal Injuries (1060).

§ 6. Inadequate and Excessive Damages
(loea).

g 7. Pleading, Evidence, and Frocednre
(1068).

A.. Pleading (1068).

E. Evidence as to Damages (1072).
Burden of Proof and Sufficiency of
Evidence (1072), Admissibility in
General (1073). Personal Injury
Actions (1076). Proof of Life Ex-
pectancy (1076). Physical Exami-
nation and Exhibition of Injuries
(1076).

O. Instruction^ (1077).
D. Trial (1081). I

E. Verdicts and Findings (1082).
'

§ 1. Kinds of damages and their characteristics. Damnum absque injuria.^

owned by the Arm but so shipped for con-
venience of entry. Id, In a prosecution for

securing an undervaluation of goods, through
a conspiracy, the testimony of a witness who
assisted in selecting and packing the goods
by the foreign seller was admissible, al-

though he did not witness all the steps tak-

en, but his testimony was considered in con-
nection with that of other witnesses and the
course of business in the establishment. Id.

75, 76. Browne v. U. S. [C. C. A.] 145 F. 1.

77. United States v. One Pearl Chain [C
C. A.] 139 F. 513.

78. United States v. One Pearl Chain, 139
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—There can be no recovery for consequential damages of a lavv'ful aiet;^° it is only the

infraction of a legal right which w'aiTants a recorery.*"

Special damages"^ are such as arise naturally but not necessarily from the' wrong
complained of."^

Nominal damages^^ are awarded, not as compensation for the injury, but merely

in recognition of plaintiff's right and its technical infraction by defendant."* Such
damages are therefore recoverable where plaintiff proves a breach of a duty owed
him but fails to prove any substantial damage,'" or fails to prove the amount of the

damage suffered.""

F. 510, afd. [C. C. A.] 139 F. 513. It is im
material tliat a person intended to smuggli
goods. If, before the time lias passed, he
changes his mind and makes the necessary
declaration, the goods are not subject to for-
feiture under § 3082, Rev. St., U. S. Comp. St
1901, p. 2014, 2 Fed. Stat. Ann. 748. United
States V. One Pearl Chain [C. C. A.] 139 F.
513, afg. 139 F. 510.

79. Rev. St. § 2802, TJ. S. Comp. St. 1901, p.

1873, 2 Fed. Stat. Ann. 645. Harts v. U. S.

[C. C. A] 140 F. 843. This section, however,
is not applicable to articles in passengers'
baggage brought from the Philippine Isl-

ands. Id.

SO. In filling out the printed form of
statement furnished by the customs officers,

a passenger struck out the clause referring
to an itemized description and inserted a
description of the pieces of baggage, but did
not mention the contents. Held not a suf-
ficient "mention" of the dutiable articles un-
der Rev. St. § 2802, U. S. Comp. St. 1901, p.

1873, 2 Fed. Stat. Ann. 645. Harts v. U. S
[C. C. A.] 140 F. 843.

81. Where a party had made a declaration
of "wearing apparel, value not known," and
was awaiting opportunity to give the in-
formation to complete the entry, but before
such opportunity was given a pearl chain
was seized, the phrase "wearing apparel"
was a sufficient declaration and the seizure
was illegal. United States v. One Pearl
Chain [C. C. A.] 139 F. 513, afg. 139 F. 510.

82. Harts v. U. S. [C. C. A.] 140 F. 843.
83. Tariff Act July 24, 1897, c 11, % 32,

30 Stat. 211, U. S. Comp. St. 1901, p. 1924, 2

Fed. Stat. Ann. 512. Appraisement of laces,
etc., illegal because not reduced to writing.
The Lace House v. U. S. [C. C. A.] 141 F. 869.

84. One who had the right of possession
and a lien upon imported goods having in
good faith, in making an entry, declared him-
self to be the owner and the government not
being deprived of any lawful duties, he was
not punishable under Act June 10, 1890, c.

407, I 9. 26 Stat. 135, U. S. Comp. St. 1901, p.
1895, 2 Fed. Stat. Ann. 618. United States v.
Ninety-Nine Diamonds [C. C. A.] 139 F. 961.

85. United States v. Ninety-Nine Diamonds
[C. C. A.] 139 F. 961. The fact that three
lace dresses in a package by themselves were
found in a case of laces, etc., but not men-
tioned in the invoice, did not of itself war-
rant the infliction of the penalty of forfeiture
and condemnation of goods for entry under a

'

false and fraudulent invoice. The Lace
House V. U. S. [C. C. A.] 141 BV 869.

86. Const. Adm. Act June 10, 1890, c. 407 '

§ 7, 26 Stat. 134, V. S. Comp. St. 1901, p. 1892,'
,

2 Fed. Stat. Ann. 615. Phelps Bros. & Co. v.
j

U. S., 142 F. 213. !

87. This topic excludes measure of com-
pensation for taking of property for public
use (See Eminent Domain, 5 C. L. 1097),
and damages for death by wrongful act (See
Death by Wrongful Act, 5 C. L. 945).

88. See 5 C. L. 904.
89. Where no negligence in construction

of public bridge was shown, the falling of
water and snow and pulverized wood from
the bridge on the roof of a, building some
distance away constituted consequential
damages for which there could be no recov-
ery. Sadlier v. New Tork [N. T.] 78 N. E.
272. Where a right of way is acquired un-
der the power of eminent domain, damages
cannot thereafter be recovered for personal
inconvenience resulting naturally and with-
out negligence in the operation of cars.
Oklahoma City & T. R. Co. v. Scarborough
[Tex. Civ. App.] 16 Te.x. Ct. Rep. 506, 95 S.
W. 1089. One who brings an action for in-
juries to his property by reason of railroad
facilities being located in the vicinity can,
in the absence of proof that use of a street
which the company had a right to use, con-
stituted a nuisance, recover for only such in-
jury as resulted from the operation of the
railroad facilities on land not embraced with-
in the street. Oklahoma City & T. R. Co. v.
Dunham [Tex. Civ. App.] 13 Tex. Ct. Rep.
644, 88 S. W. 849.

90. A female cannot recover damages be-
cause of an indecent proposal made to her
where It was unaccompanied by physical
injury. Davis v. Richardson [Ark.] 89 S. W.
318.

91. See 5 C. L. 904.
92. See post § 4 A, § 4 F, and, as to plead-

ing special damages, § 7 A.
93. See 5 C. L. 904.
94. Blackburn v. Alabama Great Southern

R. Co., 143 Ala. 3^6, 39 So. 345.
95. Passenger carried by destination.

Blackburn v. Alabama Great Southern R. Co.,
143 Ala. 346, 39 So. 345. Failure to furnish
registration papers with cattle sold, as
agreed. Miller v. Mosely [Tex. Civ. App.] 14
Tex. Ct. Rep. 666, 91 S. W. 648. Extension
of a flash board one inch over the division-
al line in the erection of a building. Puroto
V. Chleppa [Conn.] 62 A. 664. .Where defend-
ant in an action for assault testified that he
had pleaded guilty to a criminal complaint,
and though plaintift struck the first blow,
defendant continued" to fight long after ne-
cessity for self-defense ceased for the pur-
pose of punishing plaintiff, the plaintiff was
entitled to a verdict for nominal damages at
least. Hetrick v. Crouch [Mich.] 12 Det. Leg
N. 578, 105 N. W. 131.

8«. Where negligent killing of cattle was
proved, nominal damages could be recover-
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Liquidated damages"'' are those the amount of which has been detei-mined by
anticipatory a^xeement between the parties. There are no absolute rules by which
to determine whether a sum stipulated to be paid upon breach of a contract is to

be regarded as a penalty or as liquidated damages."* The intention of the parties,

as gathered from the whole contract, with the aid of a few general princi-

ples, controls.*^ That the contract designates the sum named as one or the

other is not conclusire.'- Where the damages for breach of the contract are

uncertain and difficult to ascertain,'' as in the case of a contract to sell,^ a contract

to complete a building or other improvement within a certain time,* or a contract

not to engage in a pai'ticular profession or business within prescribed limits as to

time or place," the sum stipulated is usually held liquidated damages and not a peu-

alty,° and such contracts will be enforced according to their terms if a breach is made
to appear,' unless the breach and the provision for stipulated damages have been

ed, even though the amount of ,
actual dam-

ages was not proved. Westeyi Ry. v. Stone
[Ala.] 39 So. 723; Bradford v. Montgomery
Furniture Co., 115 Tenn. 610, 92 S. W. 1104.

Action by retail dealer erroneously reported
delinquent by member of association of

wholesale dealers. Woodhouse v. Powles
[Wash.] 86 P. 1063. Action against a rail-

road company for constructing an insuffl-

cient culvert, thereby backing the surface
.water up on the land of an adjacent own-
er. Harvey v. Mason City & Ft. D. R. Co.

[Iowa] 105 N. W. 958. In the absence of

proof of actual damages, the consignee can
recover only nominal damages for a negli-

gent failure of a shipper to deliver the goods
within a reasonable time. Chicago, etc., R.

Co. V. Broe [Okl.] 86 P. 441; Clark v. Ameri-
can Exp. Co. [Iowa] 106 N. W. 642. Only
nominal damages recoverable for construc-
tion of railroad in street, unless actual dam-
age was proved. Romano v. Yazoo & M. V.

R. Co. [Miss.] 40 So. 150.

97. See 5 C. L. 905.

98, 99, 1. Merica V. Burgett [Ind. App.]
75 N. B. 1083.

2. Merica V. Burgett [Ind. App.] 75 N. E.

1083. Where a liquor dealer's bond is con-
ditioned that he will adhere to the terms of

his license and the provisions of the laws un-
der which it is granted, the amount of the
bond is regarded as liquidated damages and
not as a penalty. State v. Corron [N. H.]

62 A. 1044. Where contract for electric sign
provided that on default in rent payments
plaintifE could remove sign and defendant
should then pay $75 as cost of installing the

sign, in addition to the agreed rental, the
provision for the $75 payment was one for

liquidated damages and not for a penalty.

Federal Sign System Electric v. Epps, 98 N.

Y. S. 855,

3. Merica v. Burgett [Ind. App.] 75 N. E.

1083.
4. Where damages caused by delay in

completing a building were incapable or ex-

tremely difficult of computation, a provision

for $20 per day deduction for each day the

building remained unfinished after a certain

date was construed as liquidated damages.
Neblett v. McGraw [Tex. Civ. App.] 14 Tex.

Ct. Rep. 496, 91 S. W. 309. Stipulation in a

construction contract construed as provid-

ing for liquidated damages and not a for-

feiture, although the words "shall forfeit"

were used. Western Gas Const. Co. v. Dow-

agiao Gas & Fuel Co. [Mich.] 13 Det. Leg. N.
6S9, 109 N. W. 29. Where building contract
provided for payment of $10 a day for non-
completion of building as stipulated dam-
ages, and the amount due thereunder as
damages was not disproportionate to the
probable loss as contemplated by the parties
in case of failure to perform as agreed, the
agreement was held to provide for stipulated
damages and not for a penalty. Couch v.

Newton Council Bldg. Ass'n, 109 App. Div. 856,
96 N. Y. S. 441. A provision in a building
contract authorizing the owner to deduct a
stipulated amount for each day's delay, as
liquidated damages, is valid, and conclusively
furnishes the measure of the owner's damage.
Stephens v. Essex County Park Commission
[C. C. A.] 143 P. 844. A provision for stipu-
lated damages for delay in a contract for
street improvement is binding on the con-
tractor. Central Bitulithic Paving Co. v. Mt.
Clemens [Mich.] 12 Det. Leg. N. 996, 106 N.
W. 888. Provision that, owing to difficulty
of estimating damages for delay in comple-
tion of building, contractor should pay a stat-
ed sum per day for each day's delay, held a
provision for liquidated damages.' Chapman
Decorative Co. v. Security Mut. Life Ins. Co.,
145 P. 434.

5. Canady v. Knox [Wash.] 86 P. 930;
Shafer v. Sloan [Cal, App.] 85 P. 162. If

the sum stipulated is not manifestly dispro-
portionate to the damage suffered. Broad-
brooks V. Tolles, 99 N. Y. S. 996. Contract
for sale of banking business provided' for
forfeiture of $1,000 if vendor engaged in
banking business in the t0"wn while vendee
continued in the business. Held, an agree-
ment for liquidated damages. Merica v. Bur-
gett [Ind. App.] 75 N. E. 1083.

6. Merica V. Burgett [Ind. App.] 75 N. E.
1083.

7. A sale of three veranda columns with-
in three years held not such a breach of a
covenant not to engage in the lumbSr busi-
ness as to warrant recovery of $5,000 stipu-
lated damages. Broadbrooks v. Tolles, 99 N.
Y. S. 996. Where one purchased land from
a vendor who agreed to sell it for him with-
in one year at a certain price or pay liqui-
dated damages, the fact that the purchaser
mortgaged the land' is no defense to an ac-
tion for such damages where svich mortgage
did not prevent a sale. Ahlers v. Harrison
[Iowa] 108 N. W. 331. PlaintifE agreed to

have himself appointed trustee of certain
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waiyedj' and unless the amount agreed upon is wholly disproportionate to the actual

damage suffered^" or the provision therefor is inserted merely as security for the

payment of actual damages;" but where damages can be accurately ascertained, a

stipulated sum will, as a rule, be regarded as a penalty, regardless of expressions in,

or the nature of, the eontraxjt.^'^ If a contract contains vraxious stipulations, for the

breach of some of which the dganages would be uncertain, and as to others certain

and easily shown, the stipulated sum will be regardied; as_ a penalty and not as liqui-

dated damages.^^ Whenever it is doubtful whether the sum mentioned was intended

as stipulated damages or a penalty to cover actual damages, the law, which always

favors the latter as against the former, will declare the sum to be a penalty.^'

Where a contract provide, that the party who fails to comply therewith shall pay to

the other a stated sum as liquidated damages for the- breach, such stipulation will

be construed to refer to a total breach and not to a breach in some minor particular,

unless the iaiuguage is explicit to the contrary..^* A prorasion for liquidated dam-

jtges may be enforced without proof of actual damages,^* but such a provision is noi

CEforceable unless definite and certain.^*

j^xemplary dffljJWgeSi'^'-^Excmplary, punitive, or vindictive damages are ^ose

awarded not as compensatitm, but as puni&hnaattti and are ordinarily recoverable only

IB- actions ex delicto.^' "Wher-e the wrongful act -was done wUlfully, maliciously,^* or

mining; property and aeJendants agreed to

taSe immediate possession and acceBt a lease

when plaintiff should procmre It. pefenftants
agreed to pay $2,666 llqnidated damag'es if

tiiey failed to take possession or refused the
Ijsase. Held, where defendants notlfled Plainr

tiff that they would not take a lease In any
e^ent. the notification bein& prior to plain-

tiff's ajjpointment as trustee, plaintiff could

not recover the $2,0fl0 under the contract,

Ifenzies v. Pairbum, 99 N. T. S, 3, A con-
tract provided that upon breach the party

at fault should, become Indebted to the other

In the sum of $590, and that if that sum
were not paid without suit, suit might be
instituted for double, the. amount. Held the

$500 was liquidated damages, the $1,000 was
a penalty recoverable only upon proof of

special damage and 'breach of the condi--

tjon rendering it payable^ Carruthers, v.

Gay [Tex. Civ. App.] 15 Tex. Ct. Bep.. 169,

91 S. W. 598.

8. A provision, i.i?. a building, contract for

liquidated, damages: lor each' da^r's- delay- is

not waived by failure of the owner to an-
swer a letter written by the. contractor ex-

plaining a cause which would delay the com-
pletion of the worfe, where extension of

time or modification of the contract wag: not
asked. Stephens v. Essex County Park com-
mission [C. C. A.I 145 F. 814. That, an owner
pays orders given to subcontractors after

the time for the completion of the con-
tract does not constitute a. waiver of a pro-
vision in such contract for liquidated, dama-
ges for failure to complete the work within
t&e time specified. Id. Where a sum as
liquidated damages is stipulated, lor delay
beyond the time fixed for the completion
of, a railroad by the contractor, the com-
pany, by taking possession of the road and
running trains over It before its completion,

waived the penalty accruing thereafter.

Fruin-Bambrick Const. Co. v. Ft. Smith &
W. II. Co.. 140 F. 465. Where a contract for

street Improvement provided that stipulated

damages for delay in completion of the work
should, be. paid before the work was accept-

-

ed, an acceptance of such work without de-
mand lor damages for delay constitutes a
waiver of a right to such damages. Central
BituHthic Pay. Co. v. Mt. Clemens [Mich.]
12 I>et. Leg. N. 9«6, 106 N. W. 888.

9. 11 an agreement fixes the same sum
as liquidated damages lor a partial as lor
a total breach, regardless of the lesser
amount of detriment apt to ensue from such
partial breach as compared to the loss from
a total breach, the stipulation will be con-
strued as one lor a penalty, and void. Ray-
mond V. Bdelbrock [N. D.] 107 N. W. 194.

la. Where it is not clearly apparent that
a sum agreed' to be paid lor breach of a con-
tract is not inserted as security for the
payment ol actual damages, the court w^ill
regard, the amount as liquidated damages.
Shaler v. Sloan [Cal. App-] 85 P. 162.

11. Merica- V. Burgett [tnd. App.] 75 N. B.
1D83. A stipulation in a contract for the
sale of beef cajitje providing for the pay-
ment by the seller ol- a stipulated sum per
head Ipr each head: short of the number
contracted to Ire delivered, held void, it being
not impra-etJcable or extremely difficult to fix
the; actual damag^es, Mont. Civ. Code, 1895,
SI 224a, 2244. Hom-e Land & Cattle Co. v.
McNawara, [C. C. A.] 145 F. 17.

tz, 13. Merica v. Burgett [Ind. App.] 75
N; E. 1083.

14. Raymond v. Edelbrock [N. D.] 107 N.
W. 194.

15. Where one traded land to another at
a certain price and agreed to sell it lor
him at such price within one year or pay
$1,000 as. liquidated damages. Ahlers v. Har-
rison [Ipwa] 108 N. W.. 331.

16. Provision held too indefi.nite. Robert-
son V. Grand Rapids [Minn.] 104 N. W. 715.

IT. See 5 C. t,. 906.
18. Punitive damages cannot be recovered

in an action on the bond ol a town marshal
for false arrest and assault and battery.
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wantonly, violently or under other circoiilistajices of aggravation,^"- " or in conscious

disregard of another's rights,^'' or where there has been such a want of care as to

Scott V. eommonwealt-h [Ky.] 93 S. W. 668.

Punitive daraages are not recoverable In

an action for claim and delivery. Brayton v.

BeaU [S. C.l 5S S. E. 641.

XO. Punitive or exemplary damages are al-

\»ays properly allowed where the wrongful
act complained of was maliciously, wanton-
ly, willfully, or capriciously committed.
Tagoo, etc., R. Co. V: Williams [Miss.] 39 So.

489. The act constituting the tort com-
plained of must lie both unlawful and wan-
ton, or malicious, in order to warrant a re-

covery of punitive damages^ Gardner v. St.

Louis, etc., R. Co. [Mo. App.] 93 S. W. 917.

Evidence held to show malice: in ejecting a
passenger. Id. Charge relative to punitive
damages authorized by the evidence. South-
ern R. Co. V. Hill [Ga.] 54 S. E. 113. Punitive
damages recoverable where railroad company
refused to remove dead, animals killed by
a locomotive near plaintiff's house, though
requested so to do, whereby the odor mad.ei

It almost impossible for plaintiff to remain
in lier house. TazoOj etc., R. Co. v. Sanders
[Miss.l 40 So. 163. A willful and wanton
sale of liguor to one, who is Iptoxipated or an
habitual drunliard warrants a recovery, of

punitive damages by one injured, under the
dramshop act. Earp v. WUy, 217 111- 582, 75

N. B. S52; afg. Earp v. Lilly, 120 111. App.
123.. Exemplary damages may be recovered
where the- evidence shows a willful fraud
perpetrated as the result of a comspiracy-
Batman v. Cook, 120 111. App. 203i

20. Snedecor v. Pope, 1.43 Ala. 275, 39 So,

318.. Where the defendant's act, which is

the subject-ma.tter of the action, is shown to

have been wanton, malioious, or oppressive,

or of such a character as to indicate dis-

regar4 of plaintiff's rights, the jury may In

their discretion award punitive damages.
Berg V. St. Paul City R. Co. [Minn.] 105 N,

W. 191. An instruction authorizing punitive

damages should, be predicated on the con-

dition that the alleged wrongs were inflicted

maliciously or wantonly or with circum-
stances of contumely or indignity. Bern-
helmer Brog.. v. Becker, 102 Md. 250, 62 A.

526. Punitive; damages may not be awarded
unless the jury conclude from the evidence

that the. wrongful act was accompanied by
fraud, malice, oppression, or other willful

and wrongful aggravation. Hayes v. South-
ern R. Co. [:N. C] 53 S. B, 847.

AssouU: For violent, unprovoked, andma-
licious assault, punitive damages may be re-

covered, Hanna v. Sweeney [Conn.l 62 A.

785; Kitteringham v. McClutchie [Miss.] 41

So. 65. One entered the home of another,

drew a pistol, used threatening language,

and considerable violence in seizing property

belonging to the plaintiff. Pagan v. Drake
Furniture Go. [S. C] 53 S. B. 542. Assault

under Rev. Codes 1899, § 14977. Shoeniaker

v. Sonju[N. D.] 108 N. W. 42. Hatred and
spite are not essential ingredients^ Pratt

V. Davis, 118 111. Ajjr. .161.

Unlawful arrest and mallclons prosecn-

tlon: Exemplary damages allowed for un-

lawful arrest and malicious prosecution of

children on a charge of malicious mischief:

Sp.erler v. Ott [La.] 41 So. 323. Plaintiff was

assaulted and taken by force to the county
seat. Crocker v. Haley [Ky.] 92 S. W. 674.

Liability of carriers: Under Code § 1963,
providing that carriers shall be liable for
neglect or refusal to put off a passenger
at his destination, a passenger, recklessly
and willfully and against her protest, car-
ried beyond her destination may recover
punitive damages. Hutchison v. Southern R.
Co., 140 N. C. 123, 52 S. E. 263. Willfully
and intentionally carrying passenger beyond
his destination. Harlan v. Wabash R, Co.
[Mo. App.] 94 S. W. 737. A passenger who,
under the direction of the station agent,
boards a train which does not stop at his
destination, and after his statioji is pa.ssed
the conductor takes up his ticket and offers
to take him on and return him by the next
train, but he prefers to get off and walk
back, cannot recover punitive damages.
Trapp Y. Southern R, Co.. 72 S. C. 343, 51
S. E. 9-19. Willful failure to stop for pas-
senger. Mllhouse Vi Southern R. Co., 72 S.

C. 4.42, 52 S; E. 41. Assault by a conductor
on a passenger. Williams v. St. Louis, etc.,

R. Co. [Mov App.] 96 S. W. 307; Little Rook
R; & Elec. Co. y. Dobbins [Ark;] 95 S. W.
788, Evidence sufflcient to show that the
act was wanton, willful, and malicious.
Id. Forcibly expelled from a train. Sea-
board Air Line R. Co. v. O'Quin, 124 Ga. 357, 52
S. E. 427. Conductor in ejecting a i>as-
senger used excessive force. Madigan v. St.

Louis Transit Co. [Mo. App.] 93 S. W. 316.
Trespasser is wantonly and violently ejected.
Hayes v. Southern R. Co. [N. C] 63 S. E.
847. Brakeman ejecting a trespasser. Id.
Punitive d.amages cannot be recovered in an
action for expulsion of a passenger because
of apparent Invalidity of his ticket when the
co.nd.uctor- does, not act in a rough or un-
kind manner, nor place his hand on the
passenger except to assist him to alight.
Southern R. Co. in Kentucky v. Hawkins
[Ky.] 89 S; W. 258. Evidence of plaintiff
that he was ejected in a rude, stern, and
harsh manner is sufflcient to warrant puni-
tive damages. Parrott v. Atlantic & N. C.

R. Co., 140 N. G; 646, 53 S. E. 432. Common
carrier refuses to check baggage. Sullivan
V. Southern R. Co. [S; C] 64 S. E. 586. Puni-
tive damages, held not allowable for ejection
of plalntlA from theatre where it appeared
that he was drunk and disorderly, that no
niore force than was necessary was used,
and there was no proof of the unfitness or
bad character of defendant's servants of
which defendant had any notice, Walsh v.
Hyde & Behmaji Amusement Co., 98 N. T. S;
,960.

21. Trespass attended, with aggravated
circumstapces of wantonness or malice, the
jury may give exemplary damages. W. IT.

Tel. Co. v. Dickens [Ala.] 41 So. 469. For a
persistent and predetermined effort to pre-
vent an owner from using his property, ex-
emplary damages may be recovered. Even
though wrongdoer offered to buy property
at more than its value. Waggoner v. Wyatt
[Tex. Civ. App.] 16 Tex. Ct. Rep. 196, 94

S. W. 107:6.

Slaliclous progecntipn: If procured to be
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amount to a reckless and conscious disregard of consequences,''^ exemplary damages

may be allowed. If actual damages be not shown, exemplary damages cannot be al-

lowed^* but it is not essential that the amount of actual damage suffered be shown.^^

A plaintiff is not entitled to exemplary damages as a matter of right in any ease;

whether such damages shall be awarded^^ and the amount thereof^' axe matters wholly

discretionary with the jury, and conrts will interfere only in extreme case&^* 'WTieth-

er there is any evidence in a given case to justify the assessment of punitive dam-
ages is, however, a question of law.^" In Connecticut there can be no greater re-

covery as exemplary damages than the amount of tlie expenses of litigation, less

taxable costs.^" In Washington, punitive damages cannot be recovered unless their

recovery is specially provided for by statute.^"^

A principal must respond in compensatory damages for an injury wantonly

caused by his agent in the line of his employment.^^ It is the rule in the Federal

courts that a corporation is not liable for exemplary damages,^^ unless the wrongful

act was authorized or ratified,''* but there is considerable conflict of authority on

this point.'^ Sureties on an attachment bond can in no event be liable for other

Issued maliciously and without probabl.e

cause, the plaintiff in the writ would be sub-
ject to the imposition of exemplary damages,
whether issued rightfully or wrongfully.
Faraux v. Cornwell [Tex. Civ. App.] 13 Tex.

Ct. Rep. 977, 90 S. W. 537. If the levy is

made by one and participated in by the
other, under circumstances of oppression and
aggravation, both would be subject to ex-

emplary damages. Id. Malice and want of

probable cause must concur to authorize a
recovery for exemplary damages. Id.

Alieniiiion of wife's affectloqs: Where the
actionable offense is not punishable by crim-
inal procedure, exemplary damages may be
awarded in the discretion of the jury. Gregg
v. Gregg [Ind. App.] 75 N. B. 674; Leavell
v. Leavell, 114 Mo. App. 24, 89 S. W. 55.

22. Execution levy made under circum-
stances showing a conscious disregard of

owner's rights. Sparks v. Ponder [Tex. Civ.

App.] 15 Tex. Ct. Rep. 380, 94 S. W. 428.

Willful appropriation of property of another.

Jackson v. Poteet [Tex. Civ. App.] 14 Tex.
Ct. Rep. 45, 89 S. W. 980. Unauthorized per-

formance of a surgical operation. Pratt v.

Davis, 118 111. App. 161.

23. Gross negligence almost to the point

of wantoness. Louisville, etc., B. Co. v.

Eaden [Ky.] 93 S. W. 7. For overflow, if

defendant was guilty of gross negligence
or wantonness in maintaining sewer. Cen-
tral of Georgia R. Co. v. Keyton [Ala.] 41
So. 918. Evidence that a train was run over
a trestle at 50 miles per hour when the
schedule was 33 may support punitive dam-
ages where an accident resulted. Nickles v,
Seaboard Air Line R. Co. [S. C] 54 S. E.
255. Negligence, however gross, will not
justify a verdict for exemplary damages un-
less the negligent party is guilty of will-
fulness, wantonness or conscious indifference
to consequences from which malice will be
inferred. Exemplary damages held not re-
coverable for failure to deliver telegram.
Arkansas & L. R. Co. v. Stroude [Ark.] 91
S. W. 18. A shipper injured by falling into
a ditch on the railroad premises while load-
ing cars is not entitled to recover punitive
damages. Southern R. Co. v. Goddard [Ky.]
89 S. W. 675. 22 hours' delay in delivering a.

telegram standing unexplained authorizes a
recovery of punitive damages. Willis v.

Western Union Tel. Co. [S. C] 53 S. E. 639.
24. So held in^action for wrongful levy of

attachment on real estate. New Sharon
Creamery Co. v. Knowlton [Iowa] 108 N. W.
770.

25. Where In a civil action for assault
actual damage is shown, it is not necessary
to show its amount in money to sustain
a judgment for exemplary damages. Mo-
Conathy v. Deck [Colo.] 83 P. 135.

26. Berg v. St. Paul City R. Co. [Minn.]
105 N. W. 191.

27. Instruction that jury could assess such
punitive damages as they "saw fit" if they
found they were allowable at all, approved.
Yazoo, etc., R. Co. v. Williams [Miss.] 39 So.
489.

28. Yazoo, etc., R. Co. v. Williams [Miss.]
39 So. 489.

29. Southern R. Co. v. Hawkins [Ky.] 89
S. W. 258; Southern R. Co. v. Goddard [Ky.]
89 S. W. 675.

30. Hull v. Douglass [Conn.] 64 A. 351;
Hanna v. Sweeney [Conn.] 62 A. 785.

31. Punitive damages not recoverable' in
libel action where retail dealer sues for
damages for being reported delinquent by
an association of wliolesale dealers, when
he was not in fact delinquent. Hence, malice
was immaterial. Woodhouse v. Powles
[Wash.] 86 P. 1063.

32. Toledo, etc., R. Co. v. Gordon [C. C.
A.] 143 F. 95.

33. Not when a conductor wrongfully
ejected a trespasser from a moving train in
a dangerous place. Toledo, etc., R. Co. v.

Gordon [C. C. A.] 143 F. 95.
34. That a conductor who ejected a tres-

passer from a moving train in a dangerous
place was retained in the employ of the
railroad company after the commission of
the act does not show ratification. Toledo,
etc., R. Co. V. Gordon [C. C. A.] 143 F. 95.

35. In order to recover punitive damages
from a carrier for the act of an employe in
ejecting a passenger, it must be proven that
the employe was acting within the line of
his duty. Illinois Cent. R. Co. v. Black 122
111. App. 439.

'
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than actual damages,'* nor can punitive damages be recovered against the personal

representative of a tort feasor.'^

Statutory, double, and treble damages.^^—Staintes commonly provide for the
recovery of double or treble damages in certain cases.'"' Though valid,*" such stat-

utes are penal and must be strictly construed.*^ The New York statute authorizing
recovery of treble damages for trespass on timber lands provides for a distinct and
independent action, and is not available to fix the measure of damages in an equi-

table action for an injunction and incidental relief by way of damages,*^ nor does

the statute give a defendant in such an equitable action the right to a trial by iury.*''

§ 2. General principles for ascertaining.** Bale of strictness as between con-

tracts and torts.*^—The damages recoverable for breach of a contract are those

which result directly and proximately therefrom,** or such as may be reasonably

supposed to have been in contemplation of the parties at the time of making the

contract as the probable result of a breach of it.*' In actions for tort, all damages
naturally and proximately resulting from the injury complained of are recoverable.*"

Limitation to natural and proximate consequences.*^—Only such damages as

result naturally and proximately from the wrongful act complained of may be re-

covered.^" The question what is the proximate cause of actual damage is usually

one of faet.*^

38. Faroux v. Comwell [Tex. Civ. App.] 13

Tex. Ct. Rep. 977, 90 S. W. 537.

37. Morrfs v. Duncan [Ga.] 54 S. E. 1045.

Damages for wounded feelings are not puni-
tive but compensatory. Id.

38. See 5 C. L,. 908.

39. Pub. Laws 1903, p. 409, No. 249, rel-

ative to the prevention of forest fires, does
not repeal Comp. Laws § 11653, autliorizing
double damages for property destroyed by
fire set by anotlier. Allen v. Bainbridge
[Mich.] 108 N. W. 732.

40. A statute allowing double damages
where one negligently sets out a flre and
allows it to escape to the premises of an-
other is not void because it inflicts unusual
punishment. Allen v. Bainbridge [Mich.] 108

N. W. 732. Comp. Laws § 11653, making one
who negligently sets out fire and allows it

to escape liable in double damages, does not
allow the taking of property of one person
and giving it to another without compensa-
tion. Id.

41. Clark V. American Exp. Co. [Iowa]
106 N. W. 642.

42. Construing Code §| 16*7, 1668. Page
V. Herkimer Lumber Co., 109 App. Div. 391,

96 1?. T. S. 272.

43. Page v. Herkimer Lumber Co., 109

App. Div. 391, 96 N. Y. S. 272.

44. 45. See B C. L. 90S.

46. Illinois Cent. R. Co. v. Johnson [Tenn.]
94 S. "W. 600.

47. Illinois Cent. R. Co. v. Johnson [Tenn.]
94 S. W. 600. See, also, post, § 4 A.

48. Currier v. McKee, 99 Me. 364, 59 A.
442. See, also, post, § 5 A.

49. See 5 C. L. 908.

50. Kagy v. Western Union Tel. Co. [Ind.

App.] 76 N. E. 792. By reason of failure to

deliver message, a service message having
been returned asking guaranty of delivery
charges, plaintiff's father, a nurse, failed to

arrive when expected to attend him in sick-

ness. It was held that a rupture of plain-

tiff's Intestine, as a result of his anxiety,

'

could not be deemed a proximate result of
the failure to deliver the message. Id. Re-
coverable damages are confined to those
which flow from injuries traceable directly
to the negligence charged as the jimmedi-
ate and proximate cause. Southern R Co.
V. Sittasen [Ind.] 76 N. E. 973. Where mal-
practice in care of broken bone caused loss
of the foot, the surgeon was liable, though
the original Injury to the foot was caused
by another. Proman v. Ayers [Wash.] 85
P. 14. In action for diversion of water from
a stream, plaintiff could not recover for sick-
ness of his wife resulting from the use of
water from his well in which the supply of
water had been reduced. Woodstock Iron
Works V. Stockdale, 143 Ala. 550, 39 So. 335.
In suit to recover for damage to land caused
by overflow, there could be a recovery only
for the land flowed, and plaintiff's reasons
for abandoning the remainder of the land
were immaterial. Eastern Texas R. Co. v.

Moore [Tex. Civ. App.] 16 Tex. Ct. Rep. 29,
94 S. W. 394. In an action for damages
caused by an overflow, it may be' shown that
a stench was left in plaintiff's house when
the water receded, since this would be a
proximate result of the overflow and would
reduce the rental value of the house. Cen-
tral of Georgia R. Co. v. Keyton [Ala.] 41
So. 918. Both at common law and under
Rev. Codes 1899, §§ 4973, 4997, one who suf-
fers injury through the wrongful act of
another may recover compensation for all
detriment proximately caused thereby, not
only for past detriment but for detriment
resulting after commencement of the action,
or certain to result in the future, and
whether damages alleged are general or
special in character. Shoemaker v. Sonju
[N. D.] 108 N. W. 42. The aggravation of the
consequences of an injury by the use of
opiates taken under the direction of a rep-
utable physician is not a defensive fact in

an action to recover for such injuries. The
necessity for the use of the opiate in such
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Speculative and prospective damages.^^—Remote, conjectural, or speculative

damages are not recoverable.^^ Puture damages constitute a proper element of re-

covery only when it is made to appear that they are reasonably certain to result."*

Loss of profits.^^—Uncertain and contingent profits cannot be recovered as

case arises from the neg-ligrent act causing
the injury and not from negligence, of the
injured person. Pyke v. Jamestown [N. D.]
107 N. W. 359. In an action for

i
wrongful

expulsion from a beneficial order, plaintiff

could prove the value of an insurance policy,

of a traveling card good on railroads, and
of sick benefits, but he could not prove his
earnings as_ an engineer, having not been
employed as such for Z years. Thompson v.

Grand International Brotherhood of Loco-
motive Engineers [Tex. Civ. App.] 14 Tex.
Ct. Hep. 467, 91 S. W. 834. It is error to

permit a physician to testify as to permanency
of impairment of hearing, with no founda-
tion for the assumption that the impairment
was proximately caused by the accident,
when he also testifies that he did not know
the condition of hearing of the plaintiff, a
man over 80, prior to the accident; that he
had not examined his ears, and that it was
not unusual to find the hearing im-pairect

in old men. Lamm v. Metropolitan St. R. Co.,

47 Misc. 625, 94 N. X. S. 5S4.
51. Whether plaintiff's condition was due

to injury complained of or to a previous
malady, held for jury. Dunphy v. St. Joseph
Stock Tards Co. [Mo. App.J 95 S. W. 301.

Where injuries sustained consisted of a,

bruise to the knee, slivers in the hand,
and rupture of the navel, aad, some days
later, paralysis in the side, pains in the
back, difficulty of articulation, and trouble
with the kidneys, , bowels, and vision, ap-
peared, whether the injuries caused the ail-

ments was held a question of fact. Proulx
V. Bay City [Mich.] 13 Det. Leg. N. 56, 107

N. W. 273. Whether injuries were sustained
as the direct consequence of the acts of a
railroad company in allowing its engines
to emit large volumes of smoke and quanti-
ties of cinders, held a question of fact.

Baltimore Belt B, Co. v. Sattler, 102 Md.
595, 62 A. 1126. Evidence insufficient to

prove plaintifE's impaired physical condition

to be the result of a former injury, and
not the result of the one received through
defendant's negligence. NJx v; San Antonio
Traction Co. [Tex. Civ. App.] 15 Tex. Ct.

Rep. 592, 94 S. W. 335. Where there is

evidence from which the jury may find an.

unbroken connection and continuous opera-
tion between a disease and an injury, it

is for them to say whether the wrong.ful act
causing the injury is the proximate cause
of the disease. Sallie v. New Tork City R.

Co., 110 App. Div. 665, 97 N. Y. S; 491. Evi-
dence sufficient to show that illness of a
passenger was due to negligence of a car-
rier in requiring her- to sit in an insufficient-

ly heated waiting room. International, etc.,

R. Co. V. Johnson [Tex. Civ. App.] 15 Tex.
Ct. Kep. 982, 95 S. W. 595. In action for
injuries from a fall on a defective sidewalk,
evidence that plaintiff had been afflicted with
falling of the womb since her injury, and
that she had had no such trouble prior there-
to, was admissible. Hlnes v. Kansas City
[Mo. App.] 96 S. W. 672.

62. See 5 C. L. 910.

53. Kagy v. Western Union Tel. Co. [Ind.
App.] 76 N. E. 792; Currie v. Kansas City
Southern R. Co. [La.] 40 So. 542. A promise
of promotion cannot be shown on the ques-
tion of damages for injuries incapacitating
a workman. Mississippi Cent. R. Co. v. Hardy
[Miss.] 41 So. 505. In an action against at-
torneys for negligence by reason of which
a cause of action for slander is lost, the
damages are not too remote to support the
cause of action, though a portion of the judg-
ment which might have been recovered
might have been for exemplary damages.
Patterson v. Prazer [Tex. Civ. App.] 16 Tex.
Ct. Rep. 78, 93 S^ W. 146. In an action for
interference with plaintiff's business by a
crowd gathering, throwing missiles, etc., on
a certain day, no damages could be recovered
for a decline of business after that day.
Botkin v. Miller, 190 Mass. 411, 77 N. E.
49. A petition alleging a contract to sell

registered cattle - and furnish registration
papers, and a breach by failure to furnish
such papers, and that the cattle were worth
more with than without such papers, is not
objectionable as alleging only contingent
damages. Miller v. Mosely [Tex. Civ. App.]
14 Tex. Ct. Rep. 666, 91 S. W. 648.

54. Instruction permitting recovery for
pain suffered, and which plaintiff "may"
suffer in the future, condemned because
ignoring bounds of reasonable certainty.
Haas V. St. Louis & S. R. Co. [Mo. App.] 90
S. W. 1156. Where railway mail clerk was
incapacitated, he could show that he was
working under civil service rules and had
passed his principal examination, and could
prove the compensation he "would have re-
ceived as he was promoted into the higher
classes of the service. Williams v. Spokane
Falls & N. R. Co. [Wash.] 84 P. 1129.

55. See B C. L. 910.
NOTE. Profits as damages: "The authori-

ties both in the United States and England
are agreed that as a general rule, subject
to certain well-established qualifications, the
anticipated profits prevented by the breach
pf a contract are not recoverable in the
way of damages for such breach; but in the
application of this principle the same uni-
formity in the decisions does not exist. In
some cases of almost exact analog-y In the
facts,, the adjudications of the courts in the
different states are directly opposite. The
grounds upon which the general rule of ex-
cluding profits in estimating damages rests
are: (1) That in the greater number of
cases such expected profits are too depend-
ent upon numerous, uncertain, and changing
contingencies to. constitute a definite and
trustworthy measure of actual damages; (2)

because such loss of profits is ordinarily re-
mote, and not, as a matter of course, the di-

rect and Immediate result of the nonful-
fillment of the contract; (3) and because
most frequently the engagement to pay such
loss of profits, in case of default in the per-
formance. Is not a part of the contract It-

self, nor can It be implied from its nature
and terms. 1 Sedgwick on Damages (7th Ed.)
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damages,"^ but where prospective profits are not too speculative and remote, and

where they arise directly and as a natural consequence out of the injury alleged, they

are always allowed as an element of damage,"' though the amount is uncertain."*

Thus, where the sole object of a contract is the accumulation of profits, profits lost

by the breach are recoverable."* The burden is upon him who seeks to recover

profits to show that he would have made them.*"

p. 108; The Schooner Lively, 1 GaU.
315, 325, Pea. Cas. No. 8,403, per Mr. Justice

Story; The Anna Maria, 2 Wheat. tU. S.]

546, 4 Law. ES. 252; The Amiable Nancy, 3

Wheat. {TJ. S.] 546,, 4 Law. Ed. 4-56.; Smith
V. Condry, 1 How. ,tU. S.] 28, 11 Law. Ed.
35; Parish v. U. S., 100 U. S. 500, 25 La-fr. Ed.
763; Bulkley v. XJ. S., 19 Wall. [U. S.] 57, 22.

Law. Ed. 62. But it is equally well settled

that the profits which would have been
realized had the contract been performed,
and -which have been prevented by its breach,

are included in the damages T;o be included
in every case where such profits are not open
to the objection of uncertainty or remoteness,
or where by the express or implied terms of
the contract Itself or the special circum-
stances under which it was made it may
be reasonably presumed that they were with-
in the Intent and mutual understanding of

both parties at the time it was entered, in-

to. U, S, V. Behan, 110 U. S. 338, 28 Law.
Ed. 16Sj W. 11. Tel. Co. v. Hall, 124 U. S.

444, 31 Law. Ed. 479; Philadelphia, W. & B.

R. Co. V. Howard, 13 How. [U. S.] 307, 14

Law. Ed. 157."—Quotation from opinion In

Howard v. StiUwell & Bierce Mfg. Co., 139

U. S. 199, 35 Law. Ed. 147 (per Mr. Justice

Lamar), taken from Choctaw, etc., K. Co.

v. Jacobs [Okl.] 82 P. 504.

See also for authorities and discussion of

this subject the late case of Connersville

Wagon Co. v. McFarlaji Carriage Co. [Ind.]

76 N. E. 294, 299, where it is said: "Both be-

cause of the uncertainty of future profits

and because tbe risks of th« business should
r«st upon the owner thereof, the value of

the use should be regarded as the basis of

recovery, where a ease is mad« for the al-

lowance of special damages growing out

of a deprivation of the use of the property.

Mining Syndicate v. Eraser, 130 U. S. 611, 32

Law. Ed. 1031; Howard v. Stillwell, 139 TJ.

S. 199, 35 Law. Ed. 147; Griffin v. Colver, 16

N. Y. 489, 69 Am. Dec. 718; Cassidy v. Le
Fevre, 45 N. Y. 562; Brownell v. Chapman,
84 Iowa 504, 51 N. W. 249, 35 Am. Bt. Rep.

326; Novelty Iron Works v. Capital City Oat-

meal Co., 88 Iowa 524, 55 N. W. 518; Penny-
packer V. Jones, 106 Pa. 237, 242."

56. No recovery for loss of profits on ac-

count of closing of factory because wheels

were not delivered as agreed. Connersville

Wagon Co. v. McFarlan Carriage Co. [Ind.]

76 N. E. 294. Merely speculative, or con-

jectural, or remote profits cannot be re-

covered. Ramsay v. Meade [Colo,] SB P.

1018. As a generaJ rule, subject to well-

established qualifications, anticipated prof-

its, prevented by tits breach of a contract,

are not recoverable as ^Jamages for such

breach. Caioctaw, etc., R. Co. v. Jacobs [Okl.]

82 P. 502. In an action for loss of a huck-
ster's wagon by fire while in a livery stable

keeper's care, there could be no recovery for

loss of profits by reason ol plaintiff's hav-

ing no wagon for a time thereafter. Weick
V. Dougherty [Ky.] 90 S. W. 966. Admis-
sion of evidence of loss of business profits,
and of other olaims not pleaded or proved
material, in action for injuries held errone-
ous. Schramm^ v. Interurban St. E, Co., 96
N. Y. S. 176. Where a manufacturer of a
machine for making cigarettes contracted
with another to exhibit it at an exposition,
a breach of such contract does not entitle
the manufacturer to recover estimated profits
to accrue from the exhibition, in the absence
of proof that loss of profits was sustained,
and the probable amount thereof. Winston
Cigarette Machine Co. v. Wells-Whitehead
Tobacco Co. tN. C.J 53 S. B. 885.

57. MoConnell v. Corona City Water Co.
tCal.] 85 P. 929. Profits which it is reason-
ably certain would have' been made but for
breach of a contract to furnish goods to be
sold may be recovered. Federal Iron & Brass
Bed Co. V. Hock [Wash.] 85 P. 418. Where
contractor working on tunnel was prevented
from completing his contract, and showed
the profit per foot on work done and number
of feet remaining undone, he could recover
lost profits. McConnell v. Corona City Water
Co. [Cal.] 85 P. 929. A claim for loss of
receipts for rental of a dancing hall and loss
of engagements, ajready made, for dancing
classes, caused by injury to building used, is

not a claim for lost profits. Kramer v.

Los Angeles, 147 Cal. 668, 82 P. 334. Loss of
profits in business are recoverable as dam-
ages in actions of tort when they are capable
of being estimatedwith reasonable -certainty.
Bartow v. Erie R. Co. IN. J. Law] 62 A.
489. Where a factory is burned as the re-
sult of negligence, of another, definite
prospective profits may be recovered. Evi-
dence of contracts calling for a certain out-
put at a certain profit is admissible. A. F.
Johnson & Son v. Atlantic Coast Line E. Co.
IN. C] 63 S. B. 362. For failure to sell

securities as agreed witbin a certain time,
at a fixed minimum price, the measure of
damages is the difference between the price
agreed to be secured and the value of the
securities at the end of the time. Ganse "v.

Commonwealth Trust Co., 97 N. Y. S. 1091.
58. For breach of partnership agreement,

profits, which evidence shows with reason-
able certainty would have been made, may
be recovered. Kamsay v. Meade [Colo.] 86
P. 1018.

6». Profits held recoverable for breach ot
contract of partnership to carry on a mercan-
tile business. Tlamsay v. Meade [Colo.] 8-6 P.
lOlS. Profits lost by breach of contract
under which plaintiff was to get out cer-
tain timber, held recoverable. Des Alle-
mands Lumber Co. v, Morgan City Timber
Co. [La.] 41 So. 332.

«0. Where 5 year contract is terminated
after 2 years, the results of the 2 years
form no criterion for loss for the next 3,
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Difficulty or uncertainty of proof of amount as bar.'^^—One who would recover

damages must show with reasonable certainty the nature and extent thereof."" Ab-

solute certainty is not however required; in some cases, the facts being shown, the

reasonable deductions therefrom must be left to the jury.^^

Mitigation and aggravation of damages."*—Circumstances that tend to excuse

or palliate the wrong done may be shown in mitigation of damages,"^ especially ex-

emplary damages ;°° but circumstances not amounting to a complete justification or

bar cannot be considered in mitigation of actual damages.?' In actions for personal

injuries, damages are not mitigated by insurance paid to plaintiff under a contract

to which the tort feasor was a sh-anger.**

Avoidable consequences.'^^—A plaintiff may recover only for such damage as an

exercise of reasonable care hj him would not have prevented.'"* Thus, a person

where heavy preparatory expense is in-

curred. Des Allemands Lumber Co. v. Mor-
gan City Timber Co. [La.] 41 So. 332.

ei. See 5 C. L. 911.

62. Connersville Wagon Co. v. McFarlan
Carriage Co. [Ind.] 76 N. B. 294. Damages,
which may be recovered for breach of con-
tract, are such only as are by the evidence
made reasonably certain. Lake Drummond
Canal & Water Co. v. West End Trust &
Safe Deposit Co. [C. C. A.] 142 F. 41. In
action for breach of contract to organize a
corporation and issue paid-up stock to

plaintiff, the value of the stock, if issued,

was not proved, and there could be no re-

covery for such stock. Eisenmayer v.

Leonardt [Cal.] 84 P. 43. General and in-

definite evidence, consisting largely of guess-
es and reasons therefor, concerning loss of

rentals, held not to support recovery of dam-
ages for lost rentals. Johnson v. Levy [Cal.

App.] 86 P. 810.
03. donnersville Wagon Co. v. McFarlan

Carriage Co. [Ind.] 76 N. B. 294. But to

justify a Hnding of loss of profits as. part

of the verdict, the proof must be such as
will show the jury with reasonable certainty

what the profits alleged to have been lost

would have been. Bartow v. Erie R. Co.

[N. J. Law.] 62 A. 489. They cannot be
estimated by the jury without data to justi-

fy their finding. Id.

64. See 5 C. L. 913.

65. Held, in action under dramshop act,

that letter from plaintiff to defendant, say-
ing she would not object to her husband
taking an occasional drink, if he would
drink and go about his business, could be
considered in mitigation of damages, but
not in bar of the action. Earp v. Lilly, 217

111. 582, 75 N. E. 552. Matters of provocation
may be shown in mitigation of damages in

assault cases, as that prosecutor had been
abusing defendant's horse, especially where
it was so recent that defendant had not had
time to cool. Leachman v. Cohen [Tex. Civ.

App.] 14 Tex. Ct. Rep. 727, 91 S. W. 809.

But one who has deliberately decided to as-

sault another can not show provocation in

mitigation of damages. Shoemaker v. Jack-
son, 128 Iowa 488, 104 N. W. 503.

66. Evidence that a person assaulted ad-
mitted at that time having made slanderous
statements concerning a female under the
protection of his assailant is admissible in

mitigation of exemplary damages sought
to be recovered for the assault. Parham

V. Langford [Tex. Civ. App.] 15 Tex. Ct.
Rep. 950, 93 S. W. 525. In an action for
assault and Ijattery, it cannot be shown as
a defense to punitive damages that the de-
fendant had been acquitted in a criminal
prosecution for the alleged assault. Powell
V. Wiley [Ga.] 54 S. B. 732.

67. In an action for assault, evidence that
the person assaulted acknowledged making
slanderous statements relative to a female
does not show justification, and may not be
considered in mitigation of damages. Par-
ham V. Langford [Tex. Civ. App.] 15 Tex, Ct.
Rep. 950, 93 S. W. 525.

68. Corish v. North Jersey St. R. Co.
[N. J. Law] 62 A. 1004.

0». See 5 C. L. 911.
70. Where plaintiff's fences were let down

and cattle injured his crops, he could re-
cover only for such damages as he could
not have prevented by the use of ordinary
care. Ft. Smith Suburban B. Co. v. Maledon
[Ark.] 95 S. W. 472. Failure of owner to
use ordinary care to keep in repair fence
torn down by another prevents recovery of
damage which co"uld have been prevented
by such care. Gulf, etc., R. Co. v. Mc-
Murrough [Tex. Civ. App.] 14 Tex. Ct. Rep.
476, 91 S. W. 320. The consignee of feed can-
not recover for damage to cattle caused by
delay in delivery of feed, unless he used
diligence to obtain other feed so as to pre-
vent the damage. Illinois Cent. R. Co. v.
Mossbarger [Ky.] 91 S. W. 1121. Where
tenant of building could have provided heat
at small expense, his loss of earnings be-
cause he could hot or would not work in
the building because it was cold was not
the proximate result of the landlord's breach
of a covenant to provide heat. Ireland v.

Gauley, 95 N. T. S. 521. One who makes a
mistake in publishing a summons, which is

discovered after three publications by the
attorneys for plaintiff, is not liable for ex-
penses and counsel fees in the second ac-
tion, since the attorneys should have dis-

continued and commenced de novo. Only
the cost of three publications is recoverable.
Hillduit V. Sun Printing & Pub. Assin, 97
N. Y. S. 388. In an action for trespass, plain-
tiff cannot recover for any damage which, by
the exercise of ordinary care, he could have
prevented. Linn v. Hagan's Adm'r [Ky.]
93 S. W. 11. Where a carrier delayed the
transportation of goods, but part of thS in-
jury was occasioned by delay of the shipper
after arrival, such damages as accrued after
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injur^ is tinder the duty of using ordinary care to obtain proper medical attention

and treatment, and if he fails to do so, cannot recover for the aggravation of the in-

jury caused thereby.'^ If a vendee refuses to receive the. property purchased, it- is

the duty of the vendor to mitigate his damages bo far as he reasonably can by re-

selling at the best price obtainable;'^ and a vendee'who seeks to recover lost profits

on goods which the vendor agreed but failed to furnish must show that he could not

supply liimself with other like goods at the time.'^ A reasonable outlay by plaintiff

to prevent further loss is recoverable as damages.'* One who has broken a con-

tract cannot, however, avoid the consequences by setting up that the plaintiff could

have obtained elsewhere that which defendant was bound to furnish,"* and plaintiff

is under no duty to anticipate, and try to prevent, a loss, before the defendant has

had full opportunity to perform.'*

Mental suffering.''''—It is usually held that mental suifering' accompanying or

resulting from bodily injury or suffering is a proper element of damages.'* Many
courts hold that tliere can be no recovery for mere mental anguish'" or fright,'" un-

accompanied by physical injury, nor for physical injuries solely caused by fright'^

delivery by the carrier were not chargeable
to it, thoug-h they would not have occurred
except for the carrier's orig-inal negligence.

Chicago, etc., R. Co. v. Chestnut Bros. [Ky.]

89 S. W. 298. The rule that it is the duty of

one injured to protect himself from the
consequences of the wrongful act of anothet,

when It can be done by slight effort and
trivial expense, held not applicable, where
a railroad in crossing one's land negligently

tears down his fence, fails to repair it, di-

verts water from a creek and floods his land,

and fails to furnish him a crossing. Kendall
V. Chicago, etc., R. Co. [Tex. Civ. App.] 16

Tex. Ct. Rep. 309, 95 S. W. 757. Where a

railroad company fails to furnish drawing
room as per contract, the passenger cannot
reject an offered drawing room in another
car and recover for ill health caused by
sitting up all night. Ingraham v. Pullman
Co., 190 Mass. 33, 76 N.- B. 237.

71. St. Liouis S. W. R. Co. v. Johnson [Tex.

Civ. App.] 15 Tex. Ct. Rep. 813, 94 S. W.
162; Glasgow v. Metropolitan St. R. Co., 191

Mo. 347, 89 S. "W. 915; Chicago City R. Co.

V. Henry, 218 111. 92, 75 N. E. 758i Louis-

ville & N. R. Co. V. Eaden [Ky.] 93 S. W.
7; Missouri, etc., R. Co. v. Hagan [Tex. Civ.

App.] 15 Tex. Ct. Rep. 325, 93 S. W. 1014.

Servant could not recover for suffering

caused by delay in transporting him to

hospital, as the master was bound by contract

to do when he was injured, when he could

have paid his fare and avoided the delay.

St. Louis S. W. R. Co. v. Reagan [Ark.] 96

S. W. 168.

78. Penn Plate Glass Co. v. James H. Rice

Co., 216 111. 567, 75 N. E. 246.

73. Edgeworth v. Talerica [Tex. Civ. App.]
15 Tex. Ct. Rep. 405, 95 S. W. 677.

74. In an action of trespass for breaking
a log boom and taking some of the logs,

the expense to which plaintiff was put in

watching and taking care of the logs re-

maining, to prevent further loss, was a

proper element of damage. W. K. Syson
Timber Co. v. Dickens [Ala.] 40 So. 753.

In an action for loss of cattle by reason of

cutting a pasture fence, the cost of making
such sea.rch as a reasonably prudent per-

J

son would make may be recovered, and it

must appear that the search made "was rea-
sonable. Southwestern Tel. & T. Co. v.

Krause [Tex. Civ. App.] 92 S. W. 431.
75. One who breaks an agreement to fur-

nish registration papers with cattle sold
cannot avoid consequences by setting up that
the buyer could have obtained such papers
elsewhere. Miller v. Mosely [Tex. Civ. App.]
14 Tex. Ct. Rep. 666, 91 S. W. 648.

70. Where car of apples was diverted by
the first carrier, the plaintiff was not
bound to try to dispose of the apples at the
point of diversion, before the shipment was
completed, in order to prevent loss. Hurst
V. St. Louis, etc., R. Co. [Mo. App.] 94 S. W.
794.

77. See note 5 C. L. 921; also post, § 4 P
(liability of telegraph companies); also two
special articles, 6 C. L. 629, 1678.

78. Western Union Tel. Co. v. Wells [Fla.]
39 So. 838; McDermott v. Severe, 202 U. S.

600, 50 Law. Ed. . In Kansas, damages
may be recovered for mental anguish and
suffering resulting from physical pain aris-
ing from an injury. Missouri, etc., R. Co.
V. Wade [Kan.] 85 P. 415. Where owing to
the tortious refusal of telegraph company to
pay over money, a passenger was required
to travel for 24 hours without enough money
to pay for necessities for his wife and family,
he could recover for both bodily and men-
tal suffering. Western Union Tel. Co. v.

Wells [Fla.] 39 So. 838.
70. Negligent failure to 'deliver telegram.

Kagy V. Western Union Tel. Co. [Ind. App.]
76 N. E. 792. In Missouri it is not suflH-

cient that it is "connected with" bodily in-
jury; must "result therefrom." Shellabar-
ger V. Morris, 115 Mo. App. 566, 91 S. W. 1005.

80. Elgin A. & S. Traction Co. v. Wil-
son, 217 III. 47, 75 N. E. 436, Where one
who was recovering from sicltness was so
affected by the shock of an explosion of dy-
namite used in repairing a street that she
died, there can be no recovery. Huston v.

Freemansburg Borough, 212' Pa. 548, 61 A.
1022.

81. Porter v. Delaware, etc., R. Co. [N. J.

Law] 63 A. 860.
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or mental anguish ;'* but there may be a recovery for the consequences of fright or

terror where physical injuries are shown to have been received contemporaneously

therewith/^ or where the injiuy suffered as the result of fright ought reasonably to

have been foreseen under the circumstances.^* In some states, proof of accompany-

ing pecuniary damages warrants recovery for mental anguish/' but as a general

rule there may be no recovery for mental anguish in cases of torts to properly, as

such anguish is not usually a natural and probable consequence of a tort to property.**

Where, however, the manner of commission of a tort to property is such as naturally to

cause mental suffering, there may be a recovery therefor.*' In many jurisdictions men-
tal anguish alone is a proper element of recovery,** when shown to have resulted proxi-

mately from the wrong complained of.*® The right to recover for mental suflfering is

usually restricted to the personwho is wronged,'" or who receives the bodily hurt,"

but mental anguish caiteed by witnessing the suffering of plaintiffs child, traveling

vtdth her, has been held a proper element of damages against the carrier.'^ It has

been held that parents of an infant child are not entitled to recover damages for

mental pain and anguish occasioned by the mutilation of the dead body of such in-

fant,*^ but there is considerable authority to the contrary.** 'There may be a re-

covery for a well grounded fear of death resulting from the negligent act of an-

other,''^ but not for a vague fear of possible future injury, after the person injured

has recovered from the immediate effects of the negligent act**" It is held in Wash-
ington that damages for humiliation and mental agony are not recoverable in an

action for breach of warranty of the character of a rooming house sold to plaintiff.'^

83. Kagy v. Western Union Tel. Co. Ilnd.

App.] 76 N. E. 792.

83. Elgin A. & S. Traction Co. v. Wilson.
217 111. 47, 75 N. E. 436; Porter v. Delaware,
etc., R. Co. TN. J. Law] 63 A, 860.

84. Where the operatives ol a railroad
train saw a woman on a T^ridge in "front

of the train and did not stop or slacken their

speed, and the woman had barely time to
escape from the bridge before the train

reached her. Hendrix v. Texas & P. R. Co.

[Tex. Civ. App.] 13 Tex. Ct. Rep. 895, 89 S.

W. 461.
8.'!. Financial loss from nondelivery of

telegram. Western Union Tel. Co. v. Krich-
baura [Ala.] 41 So. 16. Even though finan-

cial loss nominal. Western Union Tel. Co.

v. Manker [Ala,] 41 So. 850.

86. McClure v. Campbell [Wash.] 84 P.

825.
87. Where plaintiffs were evicted from

leased premises and part of their furniture
thrown out and destroyed, and the wife was
pregnant and they suffered mental anguish
because of having no place to go, a recov-
ery for mental suflEering was allowable. Mo-
Clure V. Campbell [Wash.] 84 P. 825.

S8. See, also, post, § 4 F (liability of tele-
graph com-panies). Failure to deliver a tele-
gram concerning one's domestic or social af-
fairs. Dayvis v. Western Union Tel. Co.,
139 N. C. 79. 61 S. E. 898. Damages allow^-
ed Tvhere colored female servant of railway
company abused and threatened a female
passenger. Gulf, etc., R. Co. v. Luther [Tex.
Civ. App.] 14 Tex. Ct. Rep. 195, 90 S. W. 44.

89. Mental distress arising from having
to borrow money to pay fare, not a conse-
quence which conductor could have foreseen
as the result of his failure to give check,
evidencing payment of fare. Missouri, etc..

R. Co. V. Welch [Tex.] 16 Tex, Ct. Rep. 211,
94 S. W^. 333.

90. A parent cannot recover damages for
mental suffering and shocli on account ol the
unlawful arrest and prosecution of minor
children on a charge of malicious mischief.
Sperier v. Ott [La.] 41 So. 323. One suing to re-
covertor mental anguish as to the whereabouts
and condition of his wife and children, re-
sulting from failure of a telegraph company
to deliver a message, cannot recover for
privation and suffering of wife and children.
Dayvis v. Western Union Tel. Co., 139 N. C.
79, 51 S. B. 898.

91. Husband could not recover for men-
tal suffering caused by wife's sickness.
Woodstock Iron Works v. Stockdale, 143 Ala.
550, 39 So. 335.

92. Mother's mental suffering caused by
seeing sick daughter's suffering on account
of acts of carrier's servants, held an element
of recovery.by the mother. Gulf, etc., R. Co.
V. Coopwood [Tex. Civ, App.] 96 S. W. 102.

93. Remains were negligently handled,
whereby casket fell and body was mutilated.
Recovery only for actual damage to casket,
etc., allo'wed. Long v. Chicago, etc., R. Co.
[Okl.] 86 P. 289.

94. See Corpses and Burial, 7 C. L. 953,
and the authorities cited in the recent case of
Koerber v. Patek, 123 Wis. 453, 102 N. W. 40.

95. One who through negligence of an-
other swallows pieces of glass which are
subsequently removed from his stomach may
recover for suffering caused by the fear of
death while the glass was In his stomach.
Watson V. Augusta Brew. Co., 124 Ga. 121,
52 S. E. 152.

96. After glass had been removed from
stomach, and plaintiff had been restored to
health, ho could not recover for fear of fu-
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Where damages, for mental aongnish are allowable, the amount thereof is for the

jury/* whose verdict will be iaterfered with only for palpable error.'^

Interest^ is recorerable in actions for breach of contract where the damages are

capable of being definitely ascertained,^ but not otherwise.' There seems to be a

conflict on the question whether interest is recoverable as such in tort actions.* It

is sometimes held that the Jury may consider the length of time damages have been

withheld, the character of the tort, and all other circumstances of the transaction,

and, in their discretion, add a sum equal to interest and retuan it as damages.^ In

apipropriation cases interest may be allowed on the amount of damages assessed from
the time of the demand for redress." Interest is, ordinarily,- the sole measure of

damages for failure to pay money when due.''

Attorney's fees are not ordinarily recoverable as damages.^

§ 3. Recovery as affected by status of plaintiff or limited interest in property

affected.^—^Recovery is allowed only to the extent of plaintiS's ownership of the

cause of action or subject-matter.^*' A third party cannot maintain an action for

Gulf, etc, R. Co. V. Luther [Tex. Civ.

14 Tex. Ct. Rep, 195, 90 S. W. 44.

Gulf, etc., R. Co. V. Luther [Tex. Civ.

14 Tex. Ct. Rep. 195, 90 S. W. 44. See

See, also, the topic

ture consequences. Watson v. Augusta Brew
Co., 124 Ga. 121, 52 S. E. 152.

97. Walsh V. Meyer, 40 Wash. 650, 82- P.

938.
98.

App.]
99.

App.]
post, § 6.

1. See 5 C. D. 916
Interest, 6 C. L. 157.

2. Parkins v. Missouri Pac. R. Co. [Neb.]

107 N. W. 26. From the date of the breach.

New York Bank Note Co. v. Kidder Press
Mfg. Co. [Mass.] 78 N. E. 463.

3. Damages for failure of tenant to make
repairs as agreed held not ascertainable by
mere computation. Markham v. David Ste-

venson Brew. Co., 97 N. T. S. 604. Damages
for breach of contract to sell land held not

so definite and certain that interest was al-

lowable without a verdict of the jury. Dady
v. Condit, 209 111. 488, 70 N. B. 1088.

4. Where action is brought for damages
arising from the destruction of property, ajnd

there is a basis of calculation as to value.

Interest Is not recoverable as such. Central

of Georgia R. Co. v. Hall, 124 Ga. 322, 52 S. E.

679. Interest may be recovered on damages
suffered by loss of a mare killed by defend-

ant from the date of the killing to the time

of trial, though such interest is not clafaned

in the complaint. Nashville, etc., R. Co. v.

Allen [Ala.] 41 So. 633.

5. Central of Georgia R. Co. v. Hall, 124

Ga. 322, 52 S. E. 679. In an action for tort,

where there is some fixed rule for measuring
damages, the jury may, under proper cir-

cumstances. Increase the amount by adding
Interest, but the verdict should be for an ag-

gregate sum. Maryland Casualty Co. v. Lan-

ham, 124 Ga. 859, 63 S. E. 395.

6. Where a Jury find In a case Involving a

species of appropriation that the plaintiff's

land was substantially taken from him. It Is

consonant with right and justice for the

court to charge and the jury to award in-

terest on the amount of damages assessed In

his favor, at least from the time he demand-
ed redress. Upson Coal & Min. Co. v. Wil-

liams, 7 Ohio C. C. OSr. S.) 2^3.

7. City of Chicago v. Duffy, 117 lU. App.

261.

7 Curr. Law—66,

8. Suit for breach of contract. White
River, etc., R. Co. v. Star Ranch & Land Co.
[Ark.] 91 S. W. 14; Jackson v. Poteet [Tex.
Civ. App.] 14 Tex. Ct. Rep. 45, 89 S. W. 980.
Plaintiff in injunction is not entitled to at-
torney's fees as damages in case of a tres-
pass on wild land. Iberia Cypress Co. v.

Thorgeson [La.] 40 So. 682. The statutory
attorney's fee in actions for title to land is

exclusive, and fees ax:tually paid cannot be
recovered as damages. Smith's Guardian v.
Holtheide, 27 Ky. L.. R. 51, 84 S. W. 346. Un-
der Civ. Code § 2336, allowing as damages
in conversion fair compensation for time
and money properly expended in pursuit of
the property, neither attorney's fees nor
expenditures recoverable as costs in the
action may be recovered. W. & P. Nich-
oUs V. Mapes [Cal. App.] 82 P. 265. Where a
hearing is had upon a suggestion of dam-
ages after dissolution of a collusive injunc-
tion, the specific attorney's fee agreed upon
for obtaining the dissolution should be prov-
ed. Mossman v. Thorson, 118 111. App. 574.

9. See 5 C. L. 913. See, also, Infants,
6 C. L.. 1; Husband and Wife, 5 C. L. 1731,
and similar topics.

10. Where petitioner in action for dam-
ages to crops claimed damages only for his
own interest, he could not recover for an-
other's Interest, though he showed that the
other had authorized him to put in a claim
for it. Gulf, etc., R. Co. v. McMurrough [Tex.
Civ. App.] 14 Tex. Ct. Rep. 476, 91 S. W. 320.
An abutter on a highway who does not own
the fee thereof may not recover damages in
case of the construction of a railroad on
the highway. Keyser v. Lake Shore & M. S.

R. Co. [Mioh.] 12 Det. Leg. N. 653, 105 N. W.
143. B. owned some horses and mules which
he delivered to A. for sale, A. to have half
the profits for his compensation. Defendant
seized and sold the property under execu-
tion against A. Held B.'s damages were the
market value of the property when and
where seized, A. having no interest therein.
National Cotton Oil Co. v. Ray [Tex. Civ.

Anp-1 14 Tex. CL Rep. 799, 91 S. W. 322.

Where a landlord is sued for damages tor
permitting waste water to run from his to

adjoining premises, there can be no recov-
ery for injuries sustained during the period a
tenant weis in possession, where the prem-
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damages resulting from a breach of a contract between the contracting parties.^' If

the acts complained of amount to a tort against one of the contracting parties by

the other, the same rule applies.^" Lost earnings of an infant during his minority

may be recovered only by the parent. '^^ An infant may recover only for loss of time

and earnings after reaching his majority.^* Though a parent's right of- action for

the abduction or enticing and detention of a child rests upon the right to the child's

services, yet there may be a recovery for injury to the feelings and loss of companion-

ship, though no loss of services is shown.^^ A husband suing for a personal injury

to his wife may recover the value of his services as nurse during the wife's illness,^*

and a father may recover for time lost while nui-sing an injured son.^'

§ 4. Measure of damages for breach of contract. A. In general; miscellane-

ous contracts}^—The damages recovea-able for breach of a contract are such as may
be fairly and reasonably considered to arise naturally from the breach,^' or such as

may reasonably be supposed to have been in contemplation of the parties at the

time they made the contract, as the probable result of a breach.^" Special damages

Ises were In repair when he entered, it being
the duty of the tenant to repair. Myland-
er V. Beimschla, 102 Md. 689, 62 A. 1038.

11. One who was manager of a corpora-
tion and was discharged could not, as a
stockholder, recover loss in depreciation of

value of his stock caused by his discharge

and by other acts of the corporation. Ninne-
man v. Pox [Wash.] 86 P. 213.

la. Ninneman v. Fox [Wash.] 86 P. 213.

13. A minor plaintiff cannot recover for

diminished earning capacity during minority.

Chicago City R. Co. v. Sohaefer, 121 111. App.
334. A father suing for injuries to his minor
child may recover his full earning capacity

and not merely the "net result" of such

earnings. Galligan v. Woonsocket St. R. Co.

[R. I.] 62 A. 376. In an action by a mother

to recover for injuries to her minor son, she

may recover only for the diminution in value

of the minor son's services during minority.

Evidence that mother depended on her work
for a living and that another son contribut-

ed to her support, held inadmissible. Gulf,

etc., R. Co. V. Johnson [Tex.] 14 Tex. Ct.

Rep. 97, 90 S. W. 164. In an action by a

father suing as next friend of his child, an

instruction allowing a recovery for perma-

nent impairment of ability to earn and for

medical expenses is not erroneous, as the

father is thereby estopped from asserting a

claim for loss of services during infancy of

the child and for medical expenses. Louis-

ville R. Co. V. Bsselman [Ky.] 93 S. W. 50.

14. Richardson v. Nelson [111.] 77 N. B.

583. A minor suing for damages for Injuries

may not recover because of disability to earn

money during minority, because during such
period his parent is entitled to his earn-
ings. Instruction held erroneous. Hayes v.

Southern R. Co. [N. C] 53 S. E. 847. Charge
given held to have properly limited recov-
ery by infant for injuries for time lost and
impairment of ability after reaching his ma-
jority, and requested cliarge properly re-

fused. Gulf, etc., R. Co. v. Archambault.
[Tex. Civ. App.] 16 Tex. Ct. Rep. 293, 94 S.

W. 1108. Where a child of seven is injured,

the future pecuniary loss to him from his

injuries may be considered. The question if

one for the common experience of the jury,

and the uncertainty should be borne by the

wrongdoer rather than the victim. McDer-
mott v. Severe, 25 App. D. C. 276.

15. But petition should allege loss of serv-
ices and that plaintiff was entitled there-
to. Washburn v. Abram [Ky.] 90 S. W. 997.

10. Louisville & N. R. Co. v. Quinn [Ala.]
39 So. 616.

17. Western Coal & Mln. Co. v. Honaker
[Ark.] 96 S. W. 361.

18. See 5 C. L. 914.
19. Matt V. Chew, 137 P. 197; Choctaw,

etc., R. Co. V. Jacobs tOkl.] 82 P. 502. Re-
sulting from the breach In the usual course
of things. Illinois Cent. R. Co. v. Johnson
[Tenn.] 94 S. W. 600. Contract not to en-
gage in competing business. Bradford &
Carson v. Montgomery Furniture Co., 115
Tenn. 610, 92 S. W. 1104. Loss of collateral,
whereby an independent business is lost by
contractor, held not direct result of breach of
contract to build sewers. Cusachs & Co. v.

Sewerage & Water Board [La.] 40 So. 855.

Where time for performance of a contract
has expired, all damages for its breach ac-
cruing up to the time of trial may be re-
covered. Russell, Burdsall & Ward v. Ex-
celsior Stove & Mfg. Co., 120 111. App. 23.

20. Mott v. Chew, 137 P. 197; Choctaw,
etc., R. Co. V. Jacobs [Okl.] 82 P. 502; New
York Market Gardeners' Ass'n v. Adams Dry
Goods Co., 100 N. T. S. 596; Illinois Cent. R.
Co. V. Johnson [Tenn.] 94 S. W. 600. Where
it appears that drawing rooms on a sleeper
were largely used by invalids, damages for

injury to health may be recovered for failure
to furnisli as per contract. Ingraham v.

Pullman Co., 190 Mass. 33, 76 N. E. 237.

Land was sold subject to a mortgage, the
vendor agreeing as a part of the considera-
tion to secure an extension of time on the
mortgage. The measure of damages for

breach of this agreement was all the expense
incident to the securing of another loan to

pay the mortgage. Hoch v. Braxmar, 109
App. Div. 209, 95 N. T. S. 647. When a con-
tractor paid claims to his subcontractors and
fimployes for amounts lost because of delay
of a subcontractor in furnishing material
without notice to such subcontractor, he was
•lot precluded from recovering such losses
from the subcontractor. Modern Steel
Structural Co. v. English Const. Co. [Wis.]
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are recoverable only when it is nmde to appear that the person against whom a re-

covery is sought had notice of the special circumstances out of which such damages
naturally a,r.ose.^^ The rule of damages for breach of contract is not affected by the

motive of tlie party brealcing it, nor by his want of a sufficient excuse for failing to

perform,^^ nor does the fact tliat a breach has happened through an honest mistake

prevent the recovery of actual damages. ^^ Where thei-e has been a breach of a con-

tract by one of the parties, the other is entitled to recover at least nominal dam-
ages;^* and the party who voluntarily and wrongfully puts an end to a contract and

prevents the other party from performing it, cannot assert that reasonable outlay

made by the injured party to keep down damages was not within the contemplation

of the parties.^^ Profits, which it is reasonably certain would have been realized

but for a breacli of the contract,-" and the maldng of which constituted the sole in-

ducement for entering into tlie contract,"^ are recoverable, as has already been said.^'

108 N. W. 70. Where a contract stipulated

that a tug boat should leave a certain

place at a certain time, but the departure

was delayed and it did not reach its destina-

tion in time to tow enough stone to pro-

tect a bulkhead from a storm which oc-

curred a day or so later, the failure to send

the tug as agfreed was held the proximate

cause of the injury to such bulkhead.

Mott V. Chew, 137 F. 197. Expendi-

tures in raising a crop for fall trade

held to be within the contemplation of par-

ties making a contract for floor space for

a horticultural department in a large store.

New York Market Gardeners' Ass'n v.

Adams Dry Goods Co., 100 N. T. S. 596.

ai. To recover special damages the party

against whom a recovery is sought must

have had such notice as would lead him- to

understand that such special damages would

nrobably result from a breach. Illinois Cent.

R Co. V. Johnson [Tenn.] 94 S. W. 600.

Applied to action for breach of contract of

carriage. Choctaw, etc., E. Co. v. Jacobs

[Okl ] 82 P. 502. Breach of contract to furnish

fertilizer resulting In inability to cultivate

certain land. Spears v. Fields, 72 S. C. 395,

62 S B. ii- One who agrees to furnish

materials for the construction of a rail-

road is not liable for amounts paid by the rail-

road company to the contractors for delay in

supplying the materials, unless the seller

knew of the special contract between the

company and the contractors. Gorham v.

Dallas, etc., K. Co. [Tex. Civ. App.] 15 Tex.

Ct Rep. 365, 95 S. W. 551. Where by reason

of failure of a railroad company to con-

struct a crossing pursuant to contract, one

was precluded from hauling wood which the

company had notice he intended to haul, it

is liable for loss of profits on the wood.

Kendal v. Chicago, etc., R. Co. [Tex. Civ.

App ] 16 Tex. Ct. Rep. 309, 95 S. W. 757.

Where seller of brick knew that the buyer

was to use them on a city sewer and that

the work was required to be completed with-

in a certain time, he was liable to the buyer,

upon failing to furnish brick when called for

as agreed, for the extra expense and the

nenalty for the delay exacted by the city.

Shurter v, Butler [Tex. Civ. App.] 16 Tex.

Ct Rep. 267, 94 S. W. 1084. Where a pur-

chaser sold goods to a third person who re-

fused to accept them when delivered be-

cause not of the quality stipulated, the first

seller was not liable for his buyer's loss of
profits on the second sale, unless he had
notice of the second contract. Madill Oil
& Cotton Co. v. Sanger [Tex. Civ. App.] 16
Tex. Ct. Rep. 181, 95 S. W. 36. In an action
to recover for the detention of tents let by
plaintiff to defendant, plaintiff could not re-
cover profits lost upon other contracts for
letting the tents, where knowledge of those
contracts by defendant was not shown.
Baker & Lockwood Mfg. Co. v. Clayton [Tex.
Civ. App.] 14 Tex. Ct. Rep. 299, 90 S. W.
519. Where the seller has knowledge of the
liability of the buyer to penalties for failure
to deliver to a third' person by specified dates
the seller is liable for penalties incurred
through his failure to deliver on time, such
damages being within the contemplation of
the parties. Sutton v. Wanamaker, 95 N. Y.
S. 525.

2a. Magnolia Metal Co. v. Gale, 189 Mass.
124, 75 N. E. 219. Only damages immediate-
ly and directly resulting from the breach are
recoverable, regardless of bad faith or ill

will of party breaking the contract. Cussachs
& Co. V. Sewerage c& Water Board [La.] 40
So. 855.

23. $75 proper for breach of contract to
allow use of picnic grounds, where party
on arriving found ground occupied by an-
other party, O'Meallie v. Moreau [La.] 41
So. 243.

24. Grau v. Grau [Ind. App.] 77 N. E.
816.

25. Terrace Water Co. v. San Antonio
Light & Power Co. [Cal. App.] 82 P. 562.

26. Breach of contract to make ties. Horn
V. Carroll [Ky.] 90 S. W. 559. Breach of con-
tract to purchase wagons to be manufactur-
ed. Gardner v. Deeds [Tenn.] 92 S. W. 618.
Breach of contract by which one person
appoints another his agent to sell its pack
of fish at an agreed commission. Emerson
V. Pacific Coast & Norway Packing Co.
[Minn.] 104 N. W. 573. Breach of a con-
tract whereby plaintiff was to do certain
grading. Jefferson, etc., R. Co. v. Dreeson
[Tex. Civ. App.] 96 S. W. 63. For breach
of contract to purchase a herd of cattle and
sell a certain number during a term of years,
and at the expiration of the period to divide
the herd or proceeds from a sale thereof,
the measure of damages is the amount of

the plaintiff's Interest in the cattle at the
time they were to be purchased and the value
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By profits is meant^ of course, the net profits,?^- and these ar-e aseeptained by d&-

ducting from the gross profits, or the contract price or eompensation, the cost of per^

formance.^" That expenses which would have been incurred under a contraet are

difficult of estimation is no reason why they should net be considered in reduetion of

profits.^' The application of these general principles to contracts of different kinds

is further illustrated by the cases cited in the n&te.^^ Expenses incurred in provide

at the end of the contr-act pe^-iai ShcpPT
shire. V. Adams [Tex. Civ. Appuj 13 "Tex.
Ct.Rep. '546, '89 87 "W. ' 448. '

'"

27. Contractor- for getting out timber piay
recover diB^rence between contract p.rice

and cost of getting out timber. lies A-lle-

mands Liuniber Co, v- Morgan City Tlrnb.er
Go. [La.l 41 So. 332. Measure 6.^ damages for
breach of par4s&?siiip agi^SEie^t }l§ld loss
of profits which would have been made.
B.amsa,y v.. Meade fCoio.]. 8:S P. 1018,

28. "'See s.up.ra. 5 2./L,oas oi Pv.jsti.

,

ai). Magnolia Metal Co. v. Gale, 188 JiasS.

1?4. 75 N. E. 2.1 9-.

3©. Eoaenbloem v. Maas, &7' N. Y. S. Z1&.

Damages' recoverable fo-r eancellatio-a of a
contract are tfee expanse inetirred and the
loss of profits wlireh would "with reasonable
certainty have been made had the con-
tract been; performed. Cusachs & Co. y.
Sewerage: & Water Board iX&.J 4a So. 855.

Salaries of O'fiiceTS and imterest on mone^
invested in working plant used to get ottt

timber held part O'f eos,t of getting out timber
t& be ^educle^ in arriving at recoverable
ne-t profits. Bes AUemamds Lumber Co. v.

Morgan City Timber Co. LLa_J 41 So. S32.

Certain office expenses which plaintiS was-
bouEcd to pay under the co'ntract, deducted
from gross profits. Magnolia Metal Co. v.

Gale, 189 Mass. 124, 75 N. B. 219-. Measnre
of danaag'es for breach of agreement to tafee

J35- worth of advertisiKg in a newspaper is

difference between contract price and cost
of carrying the advertisement. These dam-
ages need not bfe reduced by reason of
plaintiff's use of space with other matter,
w^here no particular space was contracted
for by defendant, and the other matter
w&nld have been; inserted in any case,
Stumpf v. Merz, 99 N. T. S. S57. Where one
contracts to purchase lumber and make ad-
vance to pay the seller's hands for sawing
it, the measure of damages for breach of
such contract is the difference between the
contract price and the cost of sawing, haul-
ing, and loading the lumber, plus the pay-
ment already made, Nicola Bros. Co. v.
Hurst [Ky.J S8 S. W. 1081.

31. Magnolia Metal Co. v. Gale, 189 Mass,
124, 75 N. B. 219.

33. Where a boildiA^ e^wtrnet is not per-
formed according to its terms, the rul& ol
damages is the cost of making the work con-
form to the contract (Eltstrand v. Barth,
41 Wash. 321, sz P. SOS), regardless of
whether plaintiff haa made expenditures to
repair defects or has sold the property at
a. Jess price than woald have been received
had the contract beeii properly performed
(Id.).

Contra s Thar measure of damages for
fnllnre «rf « eantracteit t» place « house with
reference to lot lines as indicated by the
plans IS not the cost oi tnoving the house
but the difference between the value of the

house a^ I0.p9.ted and its value if placed ae-.
cording to tlie plans. Olsen v. Henderson,
99 N. Y. S. Sn: Tiie measure ' of' damages
fqr l^piiEe to si^jit^ bnlldljts mateiiials with::
in a time specified, or witliin a reasonable
time, is the rental value of the building "far
the Eepiod Oif the delay. Long v. Abeles, &
Co. [A'rk.] 91 S. W. 29. 'That cit'y rented

• other r^aoms during delay- in 6o:mBle.ting a
UoF4Ty wUi?i3ing and paid a reasonable sum
therefor did not s'how wjiat tile valile Zt
the use of the library building would have
been. Hipwell v. National Surety Co. [lowaj
Itta N. "W". 318. Where by reason of a sub-
contrajctor's failure to deliver material ac-
cording to the terms of his contract, the
contractor was required to enter into a c^^n-
tract to do other work and pay the i^uil'ding
superlnteirdent in lieu of paying damages
specified in the original contract, he njay
recover from the subcontractor only for time
lost in performing the original contract,
the amount of which he has the burden to
establish, aiodem Steel Struetural Co. v.
English Const. Co. [Wis.] 19-8 N. W. 70.
Where a contractor was unaWe to complete
the "work v/ithin the time specified because
of a subcontractor's failure to supply BEta-

terial according to the terms o-f hSs contract,
and Tvas required to pay the b-uilding Eup«-r-
intendent's salary beyond the date for the
completion of the contract, the amount of
such salary was a proper counterclaiin
agalas.t the subcontractor. Id. The mea.sBre
of damages for breach of a contract e* part-
aevskip is the same whether the contract is
executed »r executory. Ramsay v. Mea^ie
[Colo.J 86 P. 1018'. Measure of Aamases re-
coverable by broker for refnsal of -ven^wr t»
sell after broker has found a purchaser, ac-
cording to his contract, is the commission
earned and lost hy the broker. Young v,
Ruhwedel CS/io. App.J 96 S. W. 228. For
breach of contract to fnrafsli water for tr-
nsatl»n purposes, damage to crops planted
and damag-es for crops lost by reason of
inability to plant may be recovered!. Bars-
tow Irr. Co. V. creghon [Tex. Civ. App.J
15 Tex, Ct. Eep. 218, S3 S. W, 1023. F'or
breach of contract to furnish water for ir-

rigation of lan^ In the possession of tenants,
where the owner is chargeable with the
expense of horses' feed, etc., such expense
should be deducted from his share of the
probable crop. IS. For breach of contract
to furnish water for the Irrlgatron of a crop,
the measure of damages is the value of tbe
probable crop. Tres Palacios Kice & Irriga-
tion Co, V. Eidman [Tex. Cfv. App.} 14 Tex,
Ct. Rep. 852. 93 S. W. 698. An irrlg-ation
company which neg-IIgently or willfully fails
to farnish water to a consumer in acoordajfce
with Its contract Is liable to the consumer
for the resulting' loss of or injury to crops.
Colorado Canal Co. v. McFarland [Tex. Civ.
App.] 15 Tex. Ct. Rep. 84S, 94 S. W. 40».
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ing a wtifldag plaiit Jof iihe exebutidii df a toiitfact eanfiot be ffeO'tered upon a

bfeaeh of the eontract-.*' la aa acMeH 6a ia severable goatfact to pay money in in-

st-alaieBtBj oaly ifee svimfi Sue and tiapaiS ^t the tilfl.e ttf bliilgilig the action toe re-

Oovfefablei'*

(§ 4) B. C'Mtrlsttits f6r Me or piir^htim of Imd.*^—In feeuth Dalrbta the
mBftsiJre of reesrery in feaeh cases is fixed hf statute;"' Ordinarily^ the ineasUre ef

aaiiiages fdf breach of an. agi'eenieiit to eaiiTey is €ie vHine ef the prblnisfed ebhtract

on the date -wh^ it shoald have beeh eSeeiited."'' Whei:e a contract for a ebnteyaace

of lahd is ihade in ednsidefatioii bf the erectibii of a building of a eettaih kind
thefeohj and a deed is refused aftet the btdildiilg baa befeh ereeted, the ttieasure bf

damages is the value of the grb|)a*ty &t the Mihe of the bt-eafehi less lieus therdda.''

(I 4) G'. Si'mdl bf coii'eMnt as to title.'^

(§4) Di G&hlmets to give feSs^ and Uabiliiies ds hetiueen lessor and lessee.*"

^^Fbr failure of a lessbr td give pofisessioh of leased premises, the rrieaSure of dam-
ages is the difPefence betWeea the aetual value and the rent reserved.*^ The measure

of damages for a breach by a tenant of a covenaiit to repair is the amorait expended

by the laildl&rd for repairs, Upflh pt69l that §ubh fiifiotiat was the fair ahd reasonable

febst of the wbrk.*^ The measure of damages for breach of an agreement by a lessor

not to ffidgfi^e ia biisinesB ih conipetitibh with the lfe§§e& for a certain period is the

logs bf pfbfita on sal^ laade by the lessor wMch it is reasonably certain the lessee

woiild have made but for the bfeadli:*' Tte measure of da&ageS for the unreason-

able deientioii of leased prbpeftjf i§ the reasbiiable rental value of the property fbr

Wh|rs igSSee is to raise a fcfSii S-Hd givB dne-
fiaii to the leSSbr fbr i-ent afid water, arid

ffie ie'sdor fails to furnish watfef tb irrigate

S.fe agFeed, the iessefe's dajfiages §.re tile niaf-

kst value bf his shafS dJ the addjtibnai
cfap Wiiich .wbUld have iifeti raised with
water, lesS tiid estfd eSpefise 6t^raising .s_uS;fi

ef8p._ OHhlag V. RaywBbd Itice' Canal & Mill-

inf G8i.,fT4x. Civ. App.] 16 'Tex. Gi. Rep. 86.

95 §. W. 43. Fbr breacli Sf paStttrage ebi-
ti-act by dverstaBitinf tfle pasture, the
iasastife of dariiatfes il tfie aiffefencS in

iiie riiariiet ^aliie illifiiediaiely prior td tfi.6

depreciation in valiiB of tJiS cattJe, cbhiidef7
!!!§ their then condition, aftfl their market
value at the time they were; jeihoVed. J. B.

T/aiii's & Go. V. WallEtce! Wex. Civ. App.]
92 S. W. 43.

Failiir^ ^6 give SotSB: , Fdf theunfexcused
failure for ah iihreasbnatle tlrhe by a party
to a contract to give pfdmissojy liptes to

the bther party, the airidunt for which the
notes were' to have . b^eri given is prima
facie fhfe measure' oi damages.,

,
WaSser y.

Western Land Securities Co. [Mihri.] l07 N.

W. 160. Whefe a coHffaetqr oil S jftibHc

•«drls iises a che'apEif material tfiaii is. balled

for by the contract, the city after jjUying fof

tlie woi-ic without knoWledgfe of the sub-

stitution has a remedy by action dn^^conlract,

under Civ. Gode_ La. arts. ISSQ, 2769, and
the mSasjre of recovery is the aihdunt of

damages sustained. by reasofi dl the tireaeh.

National Coritfactihg' Co. v._ Sewferage &
Wdtef Board [d. C. A..] 141 F. 325. .

g»i Ees Aliemands Liitiibef Co. v. StdfgSfl

§Hy Timber Co. ELa.], 41 So. 332. ,

Plcitse: Where a p'ledgee Wroiigfally re-

pledges tiie articles pledged to seotir^ funds
beyond the. scope of .the driginil cdfilrSct.

and the original pledgor feflegflis, he may

fecSvir the' differericS BbtWefen the amount
He was feciuiffea tb pay id fedeeirt and What
Was idSed for the tiurpbse for which thfe

briglnal rlledge was tnade. Interurban Const.
CO; V. SayeS, 191 MB. 248; 89 S. W. 927.
M. Where a contract .provides" for the

fiayfteJi'E St a gtltn afifiaMlly, dn failure to
pay an instalment, the pSrsbn entitled there-
to niay fSe&ySt- all iiigtalfeetits aae and tin-
paid; Btit ildt the ehtiresurii dugj for ihstal-
merits falling diie after the aclioii is bbrfi-
rhenced. He may iriaintaiii siibseqtieilt ac-
tions. Rfeckfiagel v. Steihwiy [N: T.3 77 N.
B. 801; _A contract to Jiay ribteg bf a thii-a

pfersbh, itiaturihg at different dates, is sever-
able; arid in an action fbf its breabh, the
me^asure Of recbvery is the' amdurit bf the
tidtes rHatui'ed arid unpaid at the titee of
liririging the action; Thomas it. Eichafas,
124 Ga, 942, B3 S. E. 400.

SS: See 5 C. L. .916. .

SS; Hev; Civ; Cdae i ^298. Gal v. FischSt
i'S. fe] lOf N; W; 534.

ST. Seridef V; Shat^Uin, 48 SliSc; 637; 96
Sr.,Y. B.^2ff3'.

38. Kbt tfi« cbst d"f Idbor and fiiEltefialS

eritefiiig into the .
biiildiiig. Jennings v;

bfegdn Land Co'. tO'r.j 86 P. 367.

39, 40; See 5 G: L. 917. .

_ii. Jar'rait y; I*eteri .[Mieli.] 13 Tlei: Leg.
ii. lis, lets N. "W; 482. Where 4 lessor jlrior
to the cbmiSfeiiSeiBerfit of the tertii j^ermitted
the leasee to bfifig sidmg bf his goods tb
iii% pfemises Srid tiJ fili-^ the leSSbr's horse,
sufcTi fabt dties hot bfiiig th§ base within
the rule that whfere Et Igifefe'S's buSifiess fiSS
beeii iflferriipted lie ihay rfecSver pfbsjiectlvfe'

profits. Id;

4S. SlafKhaffi v. David Stfeverison Brew;
db., Sf N; T. S, 6tf4.

43; Lbflf \r; fePBfyan [Kj^;1 91 S. W. eS9z
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the time it is detained.** In an action of trespass against the landlord, the tenant

may recover only for the damage to the leasehold and such damages as he personally

may sustain, and not for damage to the freehold.*^ In such action the tenant may
recover compensation for personal injuries, suffering, and inconvenience proximate-

ly caused by the landlord's wrongful act." For wrongful eviction of a tenant, the

expense incurred in moving and time lost thereby are proper elements of damage.*'

( § 4) E. Contracts for sale or 'purchase of chattels^"—The measure of dam-
ages for breach of a contract for the sale of chattels is the difEerence between the

contract price and the market value at the time and place of delivery,** and if there

is no market price for the article at the place of delivery, the value at the nearest

market governs with the increased cost, if any, of transportation thereby caused.""

Where the vendee refuses to receive personal property purchased, the vendor may
resell the same and recover the difEerence between the contract price and the amount
received upon the resale,^^ less the cost of getting it to the market where the resale

could be made.^^ Upon breach of an agreement by the seller of a machine not to

44. Baker & Lookwood Mfg. Co. v. Clayton
[Tex. Civ. App.] 14 Tex. Ct. Rep. 299, 90

S. W. 519.

45. Snedecor v. Pope, 143 Ala, 275, 39 So.

318.
46. In action by tenant against her land-

lord for removing a part of the house, the
court properly instructed the jury to allow
such damages as would compensate plaintiff

for her inconvenience, physical pain and
mental suffering proximately caused by de-
fendant's act, and to consider, in estimating
damages, the weather, the character of the
premises, any exposure or disease suffered

as proximate results of the wrong com-
plained of. Snedecor v. Pope, 143 Ala. 275,

39 So. 318.
47. Wade v. Herndl [Wis.] 107 N. W. 4.

48. See 5 C. L,. 917.

49. Failure to deliver. National Coal Tar
Co. v. Maiden & Melrose Gaslight Co., 189

Mass. 625, 75 N. B. 625; Alger-Fowler Co. v.

Tracy [Minn.] 107 N. W. 1124; Connersville
Wagon Co. v. McFarlan Carriage Co. [Inrt.]

76 N. E. 294. Failure to deliver cattle. Mc-
Kay V. Elder [Tex. Civ. App.] 92 S. W.
268. Contract for sale of potatoes. J. D.

Belote & Son v. Wilcox [Ala.] 41 So. 673.

Difference between contract price and market
value, and not difference between price con-
tracted for and price purchaser had agreed
to deliver to a third person for. Potomac
Bottling Works v. A. H. Barber & Co. [Md.]
63 A. 1068. Where a seller contracts to

deliver goods at a certain date, which date
is postponed at the request of the seller for
forbearance, on his refusal to deliver the
measure is the difference between the market
and contract price at the date of such re-
fusal. Crescent Hosiery Co. v. Mobile Cot-
ton Mills, 140 N. C. 452, 53 S. B. 140. Where
a seller fails to supply a buyer with goods
pursuant to contract, the measure is the
difference between the contract price and
the price he was obliged to pay to get the
goods, plus net profits lost during delay.
Edgeworth v. Talerico [Tex. Civ. App.] 15
Tex. Ct. Rep. 405, 95 S. W. 677. Where seller
refused to perform, and buyer then bought
in the mstrket. damages consisted of dif-

ference between contract price and market
price when buyer learned of seller's breach.

Walnut Ridge Mercantile Co. v. Cohn [Ark ]

96 S. W. 413. In an action for breach of a
contract to sell cotton, if there was no
market for the purchase of similar cotton
at the place where defendants were to de-
liver the measure of damages was the ex-
cess in the cost of replacing the cotton
in the next nearest market. McCleskey v.
Howell Cotton Co. [Ala.] 42 So. 67. For
breach of contract to deliver goods in in-
stalments, the measure is the difference be-
tween the contract and market price at the
time of the failure to deliver. Sagola Lum-
ber Co. V. Chicago Title & Trust Co., 121 111.

App. 292. A contract for the delivery of
electricity is one for the sale and delivery
of personal property under Code § 3308, hence
the measure of damages for a breach is the
difEerence between the contract price and
what it would cost to procure it from an-
other. Terrace Water Co. v. San Antonio L.
& P. Co. [Cal. App.] 82 P. 562.

50. For nondelivery of tar which had no
market value at place of delivery, the
measure of damages was contract price at
place of delivery, plus freight to place where
it had market value, less market value. Na-
tional Coal Tar Co. v. Maiden & Melrose
Gaslight Co., 189 Mass. 625, 75 N. E. 625.

51. Penn Plate Glass Co. v. James H. Rice
Co., 216 111. 567, 75 N. E. 246; afg. James
H. PJce Co. V. Penn Plate Glass Co., 117
111. App. 356; Parkins v. Missouri Pac. R. Co.
[Neb.] 107 N. W. 260. If the market price of
the article has declined after the making of
the contract, and It Is manifest that the
buyer will not accept the goods sold, the
proper measure of damages, after legal no-
tice, is the difference between the contract
price and the market price. Woodstock Iron
Works V. Standard PuUy Mfg. Co., 115 La.
829, 40 So. 236.

53. The value of fruit in estimating dam-
ages for breach of contract to purchase Is

the price at the nearest market to place
where buyer -was to receive It, at such time
as would allow plaintiff a reasonable time
in which to resell. Code § 3353. Wlllson
V. Gregory [Cal. App.] 84 P. 356. If the
seller has not effected a resale under Code
§ 3049, his damages for a breach by the
buyer is the excess of the contract price
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sell similar machines to others, the measure of damages is the difference between the

ordinary market value of the machines and their value as protected by the restrictive

agreement."* For breach of warranty as to quality or fitness, the measure of dam-
ages is the difference between tlie actual value of the chattels as delivered and their

value if they had been as represented.''* Where an article sold is warranted to be

suitable for a particular use, any damage naturally and proximately resulting from

a breach thereof may be recovered."" The measure of damages for breach of warran-

ty as to the quality or variety of seeds sold for planting is the difference between the

value of the crop produced and the value of the crop which would have been pro-

duced had there been no breach of warranty.""

(§4) F. Liability of bailees, caii-iers, and telegraph compames.^''—For non-

delivery of goods, a carrier is liable for their value at the time and place they should

have been delivered."* For a delay in delivery,"" or for injury to goods in transit,""

over the value of the property to him, to-

gether with the excess of the expense of

getting it to the nearest market over the
expense of getting it to the buyer. Id.

53. Printing presses of a particular kind
and for particular use. New York Bank
Note Co. V. Kidder Press Mfg. Co. [Mass.]
78 N. E. 463.

54. Swartz v. Atchison, 120 111. App. 119;

Dooley v. Hasenwinkle Grain Co., 120 111.

App. 43. Damages for breach of warranty
of Are hose for a year, where the hose was
used for some time, is the difference be-

tween the value of the hose had it been
as represented and used for a year, and its

actual value. Maorea v. Gotham Rubber Co.,

99 N. T. S. 373. Measure of damages for

breach of agreement to furnish registration

papers with cattle sold is difference in mar-
ket value of cattle with and without such
papers. An instruction to that effect is not
erroneous because referring to all the cattle,

though evidence shows papers were furnish-

ed for 3. Miller v. Mosely [Tex. Civ. App.]
14 Tex. Ct. Kep. 666, 91 S. W. 648.

65. Cable for drilling well was warranted
suitable for the purpose, but broke. Loss
of time, rental for machine, and expense of

recovering tools dropped in the well, were
held proper elements of damage for breach
of warranty. San Antonio Machine & Sup-
ply Co. V. Josey [Tex. Civ. App.] 15 Tex. Ct.

Rep. 176, 91 S. W. 598. For breach of the

Implied warranty of the manufacturer of

• the fitness of a boiler built for a tug, the

measure is the cost of making it fit for

the purposes for which it was intended and
compensation for loss of the use of a tug
while the work was being done. The Nim-
rod, 141 F. ?15.

5e. Moody V. Peirano [Cal. App.] 84 P.

783
57. See 5 C. L. 919.

58. Isham v. Erie R. Co., 98 N. Y. S. 609;

Turner v. Southern R. Co. [S. C] 54 S. B.

825. The common-law rule as to recovery

for loss of goods is not changed by Acts

1903. p. 81, providing that a carrier shall.

In case of loss of freight, be liable for the

artiount, together with interest from the time

of presenting the claim until payment.

Brown v. Northwestern R. Co. [S. C] 54 S.

E. 829. For loss of shipment of flour car-

rier was liable for its value at the time and

place of delivery, and not for the credit price

which the consignee was to pay. Id. Where
a carrier converted potatoes shipped, the
measure of damages was the market value
at the time of conversion, with interest,
less freight. Carter v. International & G. N.
R. Co. [Tex. Civ. App.] 15 Tex. Ct. Rep.
358, 93 S. W. 681. Where carriers sold po-
tatoes without giving the buyers a chance to
inspect them, the amount received was not
the market value showing the loss to which
plaintiff was entitled. Id.

50. Isham v. Erie R. Co., 98 N. Y. S. 609;
Chicago, etc., R. Co. v. Broe [Okl.] 86 P.
441; Clark v. American Exp. Co. [Iowa] 106
N. W. 642. Where a railroad company neg-
ligently refuses to receive and transport
freight intended for immediate sale upon the
market, such as live stock, it is liable for
the expense of keeping such stock caused
by the delay, and for the difference between
.the price of the stock when it should have
been received and the price when it was
received. Chicago, B. & Q. R. Co. v. Todd
[Neb.] 105 N. W. 83. Where there was no
market value for calves in the condition in
which they arrived at S., and they were
therefore shipped to W. and sold at C, the
measure of damages was the difference be-
tween the market value at S. in the condi-
tion and at the time they should have
reached S., by the exercise of ordinary care,
and what they sold for at C. after deduct-
ing transportation to C. Texas & P. R.
Co. v. Coggin [Tex. Civ. App.] 14 Tex. Ct.
Rep. 295, 90 S. W. 523. Evidence held to au-
thorize finding that rental value of a saw
mill delayed in transportation was $10 per
day. S-t. Louis S. W. R. Co. v. Burke [Tex.
Civ. App.] 14 Tex. Ct. Rep. 6.83, 91 S. W. 812.

ao. The measure of damages for a carrier's
delay in transporting property is the differ-

ence between the market value of the prop-
erty at the point of destination, in the con-
dition in which it would have been received
if delivered in a reasonable time, and its

value at that point in the condition In which
it was at the time of its arrival. Hardin
V. Missouri Pac. R. Co. [Mo. App.] 96 S. W.
681. Stipulation in bill of lading that value
at point of shipment should govern referred
only to a loss of the property. Id. In an
action for delay in transporting cattle, the
damages should not be determined from what
the cattle actually sold for at destination,

but from^ their market value in their condi-
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the measure of dam'agas is the depreciation in market value, if the goods, when de-

livered, have a market value; otherwise the depreciation in actual value/^ or the cost

of making repairs.*^ The principle in each case is indemnity to the shipper,^'

Where a contract for- a shipment of stock limits the liability to fifty dollars per head,

the carrier is liable for the actual damage to each animal not exceeding the amount

specified."* The expense necessarily incurred in putting damaged property in a

m'arketable condition,"^ or in transporting it to the nearest market, if it has no mar-

ket value at the place of delivery,"" may also be reeoveired. Unpaid freight charges

should of coirrse be deducted in determining the amount recoverable,"' Market

value within the meaning of the rule Just given is the value at which the article

ship'ped would sell in the open market in the quantities as carried; and where the

articles shipped are merchandise and shipped in large quantities, it is error to meas-

ure the damages sustained by the market value of such merchandise when sold at

retail."^ A cajrier cannot be held liable for special damages resulting from a de-

lay in traJisporting property, or for other breach of its contract, unless it had notice

of the special use to which the property was to be put or of other circumstances out

tlon at the time of sale. San Antonio & A.

P, R, Co. V. Turner [Tex. Civ. App.] IB Tex.
Ct. Bep. 457, 94 S. W. 214; Chicago, etc., K.

Co. V. Calvert [Tex. Civ. App.] 14 Tex. Ct,

Rep. 642, 91 S. W. 825; Carpenter v, Balti-

more & O. R. Co. EDel.5 64 A. 252. Batteries

were packed in excelsior In open orates and
marked, "Handle with care. Batteries, This
side up." Damages were claimed caused by
turning the orates over. Whether such dam-
age was within the contemplation ot the

parties was held a Question for the Jury.

Hoye v. Pennsylvania R. Co., 109 N, t. 8,

190. Where live stock, injured while being
transported, is shown to have a market value
at its destination, the measure of damages
Is the difference between the market value

}n the injured and uninjured condition.

Texas & P. R. Co. v. Bishman [Tex. Civ.

App.I 14 Tex. Ct. Rep. 656, 91 8. W. 828;

Illinois Cent. R. Co. v. Holt [Ky.J 92 S. W.
B40; Gulf, etc., K. Co. V. Batte [Tex. Civ.

App.I 15 Tex. Ct. Rep. 581, 94 S. W. 345;

Wabash R. Co. v. Campbell, 117 Til. A^-n.

630; CtndniiatJ, etc., K. Co. v. Pendleton

EKy.] 96 S. W. 434. Where ears are errone-

ously placarded "Southern Cattle, ' tuerewy
Indicating that they were Ataeasea, the

measure of damages is the difference be-
tween the market value al stich cattle under
the existing condition and the market value
of other cattle of like kind and quality.

Wabash R, Co. v. Campbell, 219 ni. -312, 76
N. B. 346. Eviaence of what they subse-
quently sold for held imnEatertal. Id. The
measure of damages for injury to horses
by rough handling and delay in transporta-
tion is the difference betweesn the reasonable
market value at destination, when and in the
condition they arrived, an4 what It would
have been had there b>e«n no neglfgenee,
St. Louis, etc., K. Co. v. 'Betty ETex. Civ,
App.J 15 Tex. Ct. Rep. 6M, 9i S. W. 1107,

61. Where household goods lit use are in-
jured or lost while being tranajsortfid, the
m'easaare of damages ts the difterence in their
actual value Just prior to and Just sub-
ffeipient to . their injury ctr loss, mot ths-

difference in market value at second hand
stores at or nearest their deattiiatton. Bene-

dict v. Chicago, etc., R, Co. [Tex. Civ. App.J
14 Tex. ct. Rep. 935, 91 S. W. 811. Exclusion
of evidence of "actual" value of such goods
on ground that Tvitnesses were not com-
petent to testify to "market value," held error.
Id. Where only a part of a shipment Is'

damaged but the entire shipment is sold as
damaged goods, the sale price does not con-
stitute evidence Of the value of the goods
in the damaged state. D'Olier v. New York,
etc,, R. Co., 98 N, Y. S. 649. Where a car-
rier negligently delays a shipment of a
threshing maohine until a sale thereof is
lost, and sub»«Q(UentIy converts the same,
the measure of damages is the sale price.
Missouri Pac. R, Co. v. Pern-Van Sanijt Imp,
Co. [Kan.] SB P. 408.

©2. Where it does not appear that ma-
ehlnery shipped has a market value at its
destination, the cost of repairing Injuries
caused while being transported may be
shown. Chicago, etc., R, Co. v. Calvert tTex.
Civ. App.J 14 Tex. Ct. Rep. 642, 91 S. W.
825.

68, Ishans v. Erie R. Co., 98 N. T. S. 609.
6*. The measure of liability ig not the

difference between what the shipment
brought ana the aggregrate value at $50 per
head, L.ee v, Wabash R^ Co*, [Mo, App.] 94
S. W, 991,

ea. Damaged cotton which had to be re-
pteked to make it marketablei.- Houston, etc.,
R. Co. r. Bath [Tex, Civ. App.J 14 Tex. Ct.
Rep. 117, 90 S. W, SB. Fgtt injuries to ani-
mals In transit, the owner, after expend-
ing labor and money 1ft treating them, can
recover only the difterence in their value
in the condition they should have reached
their destination and their value after such
labor and money bad been expended, plus
reasonable expenditures. St, Louis, etc., R,
Co. v. Foster [Tex. CtV. App.J 13 Tex. Ct, Hep,
911, 89 &. W. 450.

66. Atchis-on, etc., R, Co. v. Nation [Tex,
Civ. App.J 14 Tex, Ct. Rep. 956, 92 S. W,
823,

67. AtlaBtlG-, etc., R. Co, V, Howard Sup-
ply CO. 6Ga.] &4 &. E, &30.

68- Chicago, etc., E. Co. v. Bros [OkUl $S
P. 441,
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of which the special damages arose." The natiee mnSt havfe been sUch that the

special damagBP claimed ought teasionably to have beeti ia eoiltemplatioil of .the paf-

tia'5 at the time the contract for shipment was madeJ" Such notice must have beea

given at the time the contract for transportation was made. Notice aft^' ptopei-ty

hag betm shipped of cireumstanGea wliieh render epecial damages a probable conSe*

quence of delay does not affect the original coHtract so as to render the carriei?

liable for su.ch damages, although the subsequent delay is unreasonable.'* Dam-
ages accruing after a delivery or tefldef of the goods to the consignee are iiot re-

coverable.'^ A consignee cannot, by declining to i-eceive a delayed shipmentj convert

flO. Illinois Cent. R. Co. v. Johnson [Tenn.]
04 g. W. 600, "Where a railroad failed to de^
liver goods Tvithln the time agreed, loss ef

business, worry, and anxiety, expense in

preparing for prompt arrival, etc., eannot
be reooveied for where it does not appear
that the carrier had notice of such facts at

the time of the sliipment, Guess v. South'
ern R. Co. [S. C] 53 S. Si. 421. For delay
in delivering a part of well boring maehin-

' ery, a carrier is liable only for the rental
value of the machinery it had in its posses-
sion, not for the rental value of the entire

outfit. Illinois Cent. R. Co, v. Johnson
[Tenn.] 94 S. W. 60-0. Froflts whieh would
have accrued upon a contract for the sale

of goods may not be recovered from, a oar-

rier in an aetioa for delay in transporting
the goods, where It does not altpeaP that such
contract was in the contemplation of the
parties at the time the carrier received the
goods. Groodin v. Southern B. Co. [^a.] 54

S. E). ?20. Where a railroad company dam-
aged the wedding trousseau of a bride to

be, the mental anguish of the prostreetive

groom is too remote to constitute an ele-

ment of damage where the company did not
know of the intended marriage. Slier v.

Carolina & N. W. R. Co., 140 N. G. 140, 52

§. E. §65. Daniages recoverable from a car-

rier for delay in transporting theatrical

seenery and property, where the earrier had
notice that such property was to be used at

a widely advertised exhibition, and also that
the. shipper was under a great expense in the
use of the property, are the ordinary gross
receipts from the use of sueh property, less

expense saved by not using it.. "Weston V,

goston, etc., R. Co., 1-90 Mass. 29S, 7S N. E.

1050. "Where a threshing outrit was shipped
to a certain point to perform contracts for

threshing, and the railroad company's agent
was informed of this faot prior to the ship-

roenf, the shipper could recover for profits

lost on contracts which he had Biade and
cottld Hot perform because of delay neces-

sitated by repairs to the injured outfit.

Chicago, etc., B. Co, v. Calvert [fex. Civ.

A-j>»,} 14 Tex. Ct. Rep. 642, 91 S. W. S25,

"Where carrier had notice that feed shipped

was for certain sattle, and that the shipper

w'as depending on it, the carrier was liable

for depreciation in the value of the cattle

directly and proximately caused by delay in

delivering the feed. Illinois Cent. R, Co. v.

Mossbafger [iCy.] 91 S. W. 1131, "Where car-

rier agreed to transport fruit- to New "JTork

in time for sailing of a eertain vessel, on
wbteh refrigerated space had been reserved^

but failed' to do so, the damage recoverable

Was the difference between the value of the

fruit at New YorK when ii should have

been delivered, and its value' at the time
it was delivered, togetBer with the amount
paid tor space on the vessel. Prey v. New
York, etc., R. Co., lOO N. "Sf, S. 226. Where
a consignee, after the arrival of ffeed at
its destination, stated to the carrier's agent
that he was out of feed and that failure to
get it would mean a great loss, and solely
through fault of tlie agent delivery was not
madet the consignee was entitled to speeial
damages, though notice of the facts was not
given at the ^time of making the contract
of carriage, Bourland v, Choctaw, etc., R,
Co. [Tex.] 14 Tex. Ct. Rep. 603, 90 S. W.
483. In view of the evidence, instruction
that plaintiff could recover special damages
for nondelivery of feed after arrival at
destination, if defendant's agent was noti-
fied of the "eirettmstanees "before or at the
time of the arrival of the feed," held set
prejudicial to defendant. Id. In action for
delay in shipping cattle, held error to alloW
plaintiff to prove the price at which lie had
SontraStSd to sell the cattle, defendant not
having had nstiee of the contract. Fort
Worth & p. C. R. Go. v. Hamm [Tex, Civ.
App.J 15 Tex. Ct. Rep. 202, 93 S; W. 215.
Where delay in shipment caused loss of one
sale, and a sale was made to another, dam-
age reooverabie was the differenee between
pries obtainable in first sale and price ob-
tained in sSoond. Texas & P. Ii. Go. v.
Stewart [Tex. Civ. App.j 98 S. W. 106, For
breach of a oontraet by a carrier to un-
load stock at an intermediate point, where
it was hnowft to the agent of the carrier
that it was the shipper's intention to sell
at such point, the earrier is liable for all
damages resulting. Evidenee Is admissible
to show that the shipper had made arrange-
ments to handle the stock at such point;-
that he ©ould have secured a rebate from
stieh point to destination; that the stock
had oontraeted a disease at the point to
which tliey were erroneously shipped and
expenses were incurred in reshijjping thern.
Southern Kan. B-. Co. v. Cox [Tex. Civ. App.]
95 S. "Vy. 1124,

70* where agent was onlj told that eer-
tain pipe was badly needed, the earrier was
not put on notice that a delay in delivery
would result in loss of a contract far bor-
ing a well, and necessitate purchase of new
boring machinery. Illinois Cent. R, Co. v.

Johnson [Tenn.] 94 S. W. 000.

71. Illinois Cent, R, Co. v. Johnson [Tenn.]
94 ^. W, 600.

7a.- In an a-otion for injuries to hogs in
transit, a carrier is not liable for any loss
oeeUrrfng after delivery of the hogs at
destination and reshlpment by the owner
over another road to a different market.
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the carrier into a tort feasor and hold him liable in trover for the value of the prop-

erty." Only damages proximately caused by the carrier's negligence may be re-

covered.'*

For a breach of a carrier's duty owed to passengers, the damages recoverable

include compensation for mental suffering and humiliation, bodily injury, discomfort

and inconvenience, as well as for pecuniary loss.'^ Punitive damages are recovera-

ininois Cent. R. Co. v. Holt [Ky.] 92 S. W.
540. Vv^here goods are injured in transit
by the negligence of the carrier, there is no
liability for injury or depreciation in value
after their arrival and the consignee's re-
fusal to accept them. Carpenter v. Balti-
more & O. R. Co. [Del.] 64 A. 252. Where
a carrier fails to deliver goods on the date
agreed but notifies the consignee of their
arrival a few days later, and offers to re-

turn the goods to the consignor within ten
days but receives an evasive reply, the con-
signor is not entitled to remain dumb await-
ing an actual return of the goods for the
purpose of increasing his damages. Clark
v. American Exp. Co. [Iowa] 106 N. W. 642.

Where shipper of fruit, which was de-

layed in transportation to New York, ar-
riving too late to be sent on a vessel on
which the shipper had engaged refrigerated
space, sent it to England on a later vessel
which had no refrigerated space, instead of
selling in New York, and the fruit arrived
in Liverpool in a damaged condition, the
shipper could not recover for the depreciat-
ed market value at Liverpool. Frey v. New
York, etc., R. Co., 100 N. Y. S. 225.

73. Hence, consignee, who bought new
machinery, could not refuse to receive old
machinery delayed in shipment, and recover
difference between those shipped and what
he paid for the new. Illinois Cent. R. Co. v.

Johnson [Tenn.] 94 S. W. 600. Where ex-

press company lost a trunk and could not
deliver it when demanded, but later found
and tendered it, it was liable only for dam-
ages caused by the delay, and not as for

conversion. Wells, Fargo & Co. v. Hanson
[Tex. Civ. App.] 14 Tex. Ct. Rep. 495, 91 S. W.
321.

74. Where In an action against a carrier

for failure to furnish cars to transport sheep
as per its agreement it appeared that the
plaintiff, -an experienced shipper, took out
of the car furnished more sheep than was
necessary to relieve the crowded condition
of the car furnished, knowing that they
v/ould deteriorate while waiting for other
cars, he could not recover for such deteriora-
tion. Fioklin v. Wabash R. Co. [Mo. App.]
92 S. W. 347. A common carrier is not re-
sponsible for injury occasioned by bad or
imperfect packing or other negligence of
the shipper, nor. for ordinary wear and tear
of goods in course of transportation nor
for ordinary loss or deterioration in quality
or quantity, nor any inherent infirmity or
tendency to depreciate or damage. Carpen-
ter v. Baltimore & O. R. Co. [Del.] 64 A.
252.

75. Mental distress caused by having to
borrow money on a triin from a stranger, the
passenger's ticket having been refused, is a
proper" element of damage. Missnuri. etc.,

R. Co. v. Welch [Tex. Civ. App.] 15 Tex. Ct.

Rep. 139, 91 S. W. 621. Inconvenience and

discomfort resulting from Inability to secure
a berth on a train, owing to lack of funds
caused by cash fare being demanded, the
passenger's ticket being refused, held a prop-
er element of recovery. Id. A passenger
who is negligently carried beyond his des-
tination may recover for injuries sustained
in walking back if walking was reasonable
under the circumstances, otherwise only the
reasonable cost of a carriage, and compensa-
tion for delay. Chesapeake & O. R. Co.
V. Lynch [Ky.] 89 S. W. 517. Compensatory
damages may be recovered for physical in-
convenience, discomfort, and pain resulting
from a breach of contract to reserve a draw-
ing room in a sleeping car for a man and
his wife, who in consequence are compelled
to sit up the greater part of the night and to
change cars twice, and a verdict of $125
recovered therefor is not excessive. Pull-
man Co. v. Willett, 7 Ohio C. C. (N. S.) 173.
For failure of a train to stop at a flag station
for a passenger, inconvenience resulting
directly from the negligence is an element
of damages. Milhous v. Southern R. Co.,
72 S. C. 442, 52 S. B. 41. Where a railroad sta-
tion agent misrepresents, to persons desiring
to purchase tickets, the best route to take,
and his advice is acted upon, and because
of such misrepresentation the passengers are
on the road longer than was necessary, and
were required to make several unnecessary
changes, during one of which the passenger
was injured, he may recover for such injuries
and for being required to make the greater
number of changes as well as for delay.
St. Louis, etc., R. Co. v. White [Tex.] 14 Tex.
Ct. Rep. 168, 89 S. W. 746. In an action
for mistreatment of plaintiff and her sick
daughter, while passengers, the' carrier's ser-
vants refusing them assistance in getting
off the train, whereby they were delayed
and caused much trouble in getting hotel
accommodations, such delay and trouble, and
plaintiff's consequent mental suffering, were
elements of damage. Gulf, etc., R. Co. v.

Coopwood [Tex. Civ. App.] 96 S. W. 102.
For TiTonsfiil ejection from a train a pas-
senger may recover compensation for loss
of time, humiliation, inconvenience, and suf-
fering in mind and body. Missouri, etc.,

R. Oo. v. Smith [Ind. T.] 89 S. W. 668. A
passenger wrongfully ejected may recover
just compensation, including time lost,

physical inconvenience, and mental suffering
or humiliation, and is not limited to his
mere pecuniary loss. Ammons v. Southern
R. Co., 140 N. C. 196, 52 S. E. 731. Held
error to refuse to charge that, if plaintiff
had a contagious disease when he present-
ed himself for passage on defendant's cars,
he could recover only the sum paid for the
sleeping car space with interest. Pullman
Co. V. Krauss [Ala.] 40 So. 398. In an action
against a carrier for failure to stop and re-
ceive a passenger, the price of the ticket
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ble when the breach of duty is attended by aggravating circumstances.''" For loss

of a passenger's baggage, the carrier is liable only for the value, not necessarily the

market value, but the value for the use of the owner.'^ In the absence of notice of

special circumstances there can be no recovery for the expense or trouble incurred

in the effort to recover it or for being deprived of its use, or for the cost of other

apparel.^'

Actions for failure to deliver telegrams or for erroneous transmission or de-

layed delivery are usually considered acticins ex contractu, and the measure of dam-
ages is the rule applied in other actions based upon breach of contract.'" There is a

conflict of authority on the question whether the measure of damages is governed by

the law of the place where a telegram is filed for transmission or the place of de-

livery.^" In many jurisdictions recovery may in such case be had for mental an-

guish*^ as well as for pecuniary loss. In either case the damages claimed must be

is an element of damage. Caldwell v. Atlan-
tic Coast Dine E. Co. [S. C] 55 S. B. 131.

Instruction held not to encourage Jury to

find punitive damages. Id. Where a sleep-
ing- car passenger was compelled to leave
the car by threats and arguments beyond
the limit of persuasion, attracting the at-

tention of others to her and causing humilia-
tion, the question of mental suffering was
properly submitted. Pullman Palace Car Co.

V. Hocker [Tex. Civ. App.] 15 Tex. Ct. Rep.
330, 93 S. W. 1009. If by mistake a common
carrier through its agents ejects from its

train a passenger who' has not forfeited

his rights it is liable in damages, the good
faith of the agents being only available in

defeating a recovery of punitive damages.
Seaboard Air lane R. Co. v. O'Quin, 124

Ga. 357, 52 S. B. 427. Where a passenger
was wrongfully required by the brakeman
to leave the car but was immediately given
permission to return, she could recover com-
pensation for leaving and returning. If the

brakeman insulted her the jury might in

their discretion award punitive damages not
exceeding the amount claimed in the peti-

tion. Southern R. Co. v. Thurman [Ky.] 90

S. W. 240. Compensatory damages for the
manner of ejecting a passenger, there being
no question of the right to eject, is com-
pensation for any loss of time and any pain
and suffering by reason of any unnecessary
force used in ejecting her, and for any
humiliation suffered by reason of abusive
language used toward her. Louisville & N.

R. Co. V. FowlQr [Ky.] 96 S. W. 568.

76. See, also, supra § 1, Exemplary Dam-
ages. To entitle a passenger to punitive dam-
ages for wrongful expulsion from a train,

the expulsion must be attended by such cir-

cumstances as show rudeness, insult, or cir-

cumstances calculated to humiliate him.

Such damages are not warranted where the

passenger is merely told that he must get

off unless he pays his fare, and on his re-

fusal the train is stopped and he alights

without anything further being said. Am-
mons V. Southern R. Co., 140 N. C. 196, 52 S.

B. 731. Code 1902, c. 2139, covers all dam-
ages for willful failure of a railroad to give

signals as required by § 2132, and punitive

damages may be recovered thereunder in a

proper case. Cole v. Blue Ridge R. Co. [S.

C] 55 S. E. 126. Though the words "willful"

and "wanton" were not Included in the com-

plaint, the word "reckless" was sufficient
to authorize a recovery of punitive damages
under Code 1902, § 2139, for failure to give
signals at a railroad crossing. Id. In an
action for failure to transport a passenger,
instruction that to warrant punitive dam-
ages there must ,be willfulness, wantonness,
recklessnes's, and an utter disregard of the
rights of the person injured, held not errone-
ous on the ground lHat any one o£ the ele-
ments is sufficient. Tucker v. Southern R.
Co. [S. C] 56 S. E. 154.

77, 78. Turner v. Southern R. Co. [S. C]
54 S. B. 825.

79. See supra § 4 A.
80. A statute authorizing recovery from

telegraph companies doing business in the
state for mental anguish resulting from
negligence in receiving, sending, or deliver-
ing messages, authorizes such recov-
ery, though such element cannot be con-
sidered in the state where the telegram was
sent. Western Union Tel. Co. v. Ford [Ark.]
92 S. W. 528. The measure of damages for
delay in delivering a telegram is not govern-
ed by the laws of the state from which the
telegram was sent. Hughes v. Western Un-
ion Tel. Co.. 72 S. C. 516. 52 S. E. 107. For
contra vie^ see 4 C. L. 1665.

81. The sender of a telegram can recover
for mental anguisli suffered as a proximate
consequence of a failure to deliver his mes-
sage. Western Union Tel. Co. v. Long [Ala.]
41 So. 965. Kirby's Dig. § 7947, authoriz-
ing recovery for mental anguish resulting
from negligence in delivery of telegrams, ap-
plies to railroads operating telegraph lines,
as well as to telegraph companies. Arkan-
sas & L. R. Co. V. Stroude [Ark.] 91 S. W. 18.

There may be a recovery for mental anguish
for failure to deliver a teleplione message
as well as for nondelivery of a telegram.
Cumberland Tel. & T. Co. v. Atherton [Ky.]
91 S. W. 257. Refusal of a telegraph com-
pany to transmit a message from a wife to
a husband announcing death of one child
and sickness of another, and requesting him
to attend the funeral, authorizes a recov-
ery for mental anguish suffered by the send-
er. Western Union Tel. Co. v. Simmons [Tex.
Civ. App.] 15 Tex. Ct. Rep. 349, 93 S. W. 6S6.

In Indiana, damages are not recoverable for
mental anguish alone. Kngy v. Western Un-
ion Tel. Co. [Tnd. App.] 76 N. E. 792. Rev.
St. 1899, § 1259, providing for liability for



wm DAMAGES § 41^. 7 Cur. lAw.

stteh as arise aatorally mi Sireetly fJ&m the wtongM aet Qf aefligence ef the tele-

graph Boiiipaiiy/^ or Sueh as may reasoHabLy be 5Tippt)®ed to have been in the c&il=

tejuplation of the parties, as the probable result of a breach of the company's eon-,

tfftdt to transmit correctly aiid within a reasanable time.*' Heiice, the message

mlist ofl its faee apprise the ebmpany &f its impdrtance/* unless noticfe of its im-

portance and the probable consequence of a failure to deliver promptly is bthferwise

giYefli^^ It must be m^ade to appear that the damage eomplaiiied of wotild have

beefi p^evefited by a prbmpt and correct transmissioii and deliyeijj'" and that th^

hegUg^eneg In transmission of telephdne ana
telegraph messages, is fteld not to apply to
fbfeign companies doing busiiiess in Mis=
sOuri. McOarty v. Western Union Tel. Go.,

116 Mo. App. 441, 91 9. W.. 976. Plaihtift h§ia
not entitled to ffeeoVei* JSr ihfentai a,iigruish

lor failure to deliver a telegram where de-
fendant company did not have notice of her
iiifefest in the telegfain. Pdt^^t t. Westeffl
Union Tel. Co. tS. C.] 55 S. B. 113.

82. MeCafty v. Westefn Unioii Tel. Cd., 116
Mq. App. 441, 91 S. W. 978. F'of dgiay ifl

delivery 61 a iiiessag-e to an ageht telling

hiJii ndt to (iay riiore than $S p6r barrel Wf
rioe where he had beert payiflg |3.g8, and no
rice was sold at su6h iattfer pfice fhS flay h6
should have rfeBeived the tsiegfaili eSceJit to

hiih, the seiidef was held entitled to recover kti

aihdunf Squkl to 2S dgnts per bartdl on tha
rice purchased at that price as a result 61 its

tiegligence. Westefii Union Tel. Co. v. Hous-
ton Kice Mill. Co. [Tex. Civ. Ajjp.] IB Tex. df:

Rep. 652, 93 S. W. 10§4. 'WKefe company
failed to deliver telegfain Id Seiider's broth-
er asking Hiifi to fiend thoney to render's
son who wag sick, the sender's loss caused
by selling fuftiitufe and tools tit a saefiflce

to raise inoney tdf the son and his hiental

sutEering caused by the sSh's sicRness and
death were t6d ferflote to be recoverable eie-

inents of damage. Sdoch V. 'Western UniOii
*el. Ga. EKy-l 9tl_S. W. Bii. There can be
no fecdvei-'y for niefita,! aiigiiish for failUfe

to deliver a telegram Which i^ ^ mete con-
tinuance oi a state of mind fexiSting at thg
time the fiSessage is sBrit. Western Unioii

Tel.Go. v. Craven [Tex. Oiv. App.] 14 Tex.
Cf. Itep. Sl5, 95 S. W. 633. Iii ail action for

failure to deliver a telegrani which informed
the telegraph cdnipany that the addressee's
wife wa.s Sick in child birth, damages fof

mental suffering resulting from inability to

attend at the death or burial of the child

cannot Be recovered unless the death Oc-
curred during parturition. Id.

S3. The rdie that where special damages
are sought to Be reedvefSd for bTfeach of a
contract it rriuSt be made to appear that the
person against Whom a fec'ovety is sought
had notice of the special eircumstancCs oiit

Ot which the damages claimed ar'O^e, iS held
applicable in actions lor negiigehceS in the
delivery of telegrams, whether the particular
action is ex contractu or ex delicto, or wheth-
er the damages soiighf are for meiital stifler-
ing or peCuriiafy loss. Western Union Tel.-

Co. V. Hogue [Ark.] 94 S. W. 924.

84. Where the character of the message
is such as to iridiCate that unless an an-
swer was received the sefideF would under-
take a journey, in a,n action for negligent
failure to dgliver such telegram, the Jdurhey
having been ma.ae, the dost thereof is aii

element 6{ damage. Hall v. Western Uhion
fel. Co., 1S§ Ji. ti. 36S„ 52 §. E.BO. Where
a message shoWB fin Its faeg that ft bilsi=
ness transaction is contemplated and that
hegiiggnce ifi iiS tfansifiisslon tflay fdason-.
ably be attended with ibsfe) the actual aani=
ages resulting from a mistake in transmis-
sion may be recovered. Owing to mistake in
tSlegfarti, parties to a sale njisiiBdSrstpdd
each ether as to priee dffered arid seller lost
6n th^ deal. Mccarty v. Western UiiiBn Tel.
CO., 116 MO; App. 441, 91 S. W. 976: A tele=
graft! reading "I will Be there 6rt the even-
ing train" held not to give ndtice to cota-
pahy of its iinpbrtanfce so as to wat-raflt re-
covery Idr ftiental HngiiisH for its iloriaeiiv-
etf, where the sfehder and pfersdn to whom
it was sent were engaged, arid the niessage
rel&ted to the lime of the marfi'age: West-
ei-fi UiiiOii Tel: Co. v. Ijogug [ArK:] S4 S. W:
924. S'dlld-WJiig telegram held to giVe notice
of its linpeftaiide and to warrant rdcofvery
J:df mgStal oiigtiish of Sgnder eataSsd by noh=
delivery: "My baby is dead: 'Phdne Mr:
Gtreen also H. M. Ijong at Dr. Shetman's
at Lathomville. I- will be at ydur ^la^e to=
night. Meet uS With coiiveyanfee." Western
TJhioh TBI. Ob. V. Dong [Ala.] 41 Bo: 985;
WhSfe an agent of a telegraph eethpany Call
see from the inessage to be sent that the
Wife of the addressee is Siekj it is charged
with notice of the dharacter of the sickness;
Westeffl tFriidn $&!: Gd: v. Graven ["Eex. Civ.
Apji:] 14 Tex: Ct. feeiJ: 819, 95 S. W; 633.

86.- Where a telegraph company refuses
to send a telegram announcing death and
fei^iiestihg the husband of the sender to at-
iSha the fliHeral,- arid all the circumstances
are explained to the agent, the Company is
cKargeaBie With ndtiee that thfe fuiiefal eduld
be postponed utitii the arrival df the sendee;
and is liable lor mental anguish resulting
ffoiB his hdhattefldaiiee. Western Uriioii
Tel. Co. V; Simmdns [Tex, Civ. App.] 16 Tex.
Ot. ftep. 949, 93 S. W: 6S6. Where a Wife
whS miSsed ea train writes out a telegfam
to her husband and inloffes the opef-atpr
that if it is not delivered her Ijusbaria Will
be worried, the company is charged with
notice that if the telegram is not delivered
acfidnable suffering; and mental angiijsh
may result. Da^vis V. Western Union Tel.
Co., 139 JJ. G: 79; Bi S: E. 898. Where mes-
sage read: "Bob fatally shot. Want Min-
nie at oftee," and sender told operaiof the
persons mentiSnea were brother and sister,
the Company had notice of the importande of
the Ht^sSage; and that the sister would su"i=
ter if thtf message were not promptly de'ljv-:

ered. Westeffl Union Tel. Co. v. Gamptfeli
[Tex. CW. App.] 14 'Tex. Ct. Rep. 484, §1 g.
W.- Sf2.

Se. Where an agemt- is tn the office outsidd
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party eomplainipg was fr«e frgpi eoatiibvitopy negligence.^^ Mental anguish \rill b<j

Iffeaunied as a cqiisequeaea Q'f tjie nondoljtery of an iwpm'tant social message only

when a close relationship between the complaining party and the person whom the

Hieaaage eenee^nss is ghown.'^ Jfpminal damage^ at leaat may be recovered for non-

deliteTy qI & meagafe/' gnd if the doiaiilt of the cQttipany is made mischievous to

a party only by some other iet&rveni^g caupe, only siich dawages may be had.""

(§ 4) G. 0&nU-(t£ts far sertjfc^s.--—Ths measure al recovery for wrongful

diseharge is the compensation for the remainder of the term,*^ less what the em-
ploye has, or could, by reasonable diligence, hare earned.^* For refusal to accept

services, the agreed compensatioa, or reasoaable compensation,"* less the cost of

performance,** may be recovered. For failure to furnish agreed services the cost of

proeuring such services, above the agreed eatnpensation, may be recovered.**

of ofHce hours and tecelves a message an-
nouncing serious Illness, and death occurs
before sueceeding office hours, the company
is not liable for mental anguish caused by
absence from deceased while yet alive.

Roberts v. Western Union Tel. Co. [S.' C]
63 S. E. 9S5. Where the only mental anguish
that could have been suffered for delay in

delivering a telegram was from Inability to

attend a funerai, it was proper to instruct

that if the recipient had no intention to at-

tend she could not recover. Id. Where de-
lay in delivery of a telegram announcing
death malces it impossible for the recipient

to attend the funeral, but it appears that be
probably would have had time but for the

delay, he may recover for anxiety caused
by the delay, though as a matter of fact

the funeral had been fixed at a time at which
he could not arrive. Hughes v. Western Un-
ion Tel. Co., 72 S. C. 516, 52 S. E. 10?.

Where a telegraph company fails to deliver

a message announcing a death until it is

too late for the recipient to attend the fu-

neral, he cannot recover for deprivation of

the consolation of attending the funeral, but
he may recover for pain caused by being de-

prived of such privilege. Id. Damages for

mental suffering caused by failure to de-
liver a telegram held not recoverable un-
less physician summoned could have reached
the sender's sister before her death, had the
message been promptly delivered. Western
Union Tel. Co. v. Haley, 143 Ala, 586, 39 So.

386.
ST. Where in an action against a tele-

graph company for delay in delivering a mes-
sage it appears that no degree of diligence

or the use of other means of communica-
tion could have relieved plaintiff from the
consequences of the company's default, it was
not error to refuse to charge that, if mental
anguish could have been prevented by using
other means of communfcation, there could

be no recovery. Willis v. Western Union
Tel. Co. [S. C.J 53 S. E. 639.

SS. A brother may recover damages for

mental suffering caused by failure to deliv-

er his telegram summoning the family phy-
sician to attend his sick sister, if the physi-

cian did not attend her by reason of the fail-

are to deliver the message. Western Un-
ion Tel. Co. V. Haley, 143 Ala. 586, 39 9o. 386.

Mental anguish is not presumable fn an
action against a telegraph company for de-

lay In delivering a message which prevent-

ed one from attending the funeral of hla

brother-in-law, but must be proved. Alexan-
der V. Western Union Tel. Co. [N. C] B3
S. E. 6.17. It wa,s proper for the plaintiff

to show that he and his relative were in-
tiiilate friends, that affectionate relations
existed between theia, and that they felt
toward each other as brothers. Id.

89. For a negligent failure to deliver a
telegram, plaintiff is at least entitled \o
nominal damages. Western Union Tel. Co.
V. Haley, 143 Ala. 586, S9 So. 386.

9ft. Failure to deliver telegram asking
price of fruit to proper party held not proxi-
mate cause of sender's loss where he him-
self was negligent and another party's act
also intervened to cause his loss on a car
puroha.'3ed. Western Union Tel. Co. v. Bar-
low [Fla.] 40 So. 491.

91. See 5 C. L. 922; also Master and Serv-
ant, 6 C. li. 531.

93. Contract for serviees provided that
salesman should receive $10 a week when
traveling and $20 when at home. Upon his
wrongful discharge he was entitled to re-
ceive as damage $20 for the remainder of the
term, his traveling being in the discretion
of his employer. Schreiber v. Klingenstein,
95 N. T. S. 549.

93. See Master and Servant, 6 C. L. 521.
94. For breach of contract to pay a real

estate broker a certain amount as commis-
sion for procuring a purchaser, the measure
is the amount of the commission. Tuffree
v. Binford [lowal 107 N. W. 425. For breach
of contract employing a broker to procure
a purchaser for real estate, the measure is

either the commission provided for in the
contract or reasonable compensation. Dal
v. Fischer [S. D.] 107 N. W. 534,

1>5. The measure of damages for refusal
to allow a building contractor to do the
work contracted for is the difference between
the contract price and what the work would
have cost if done according' to the terras of
the contract. Hayes v. Wagner, 220 111. 256,
77 N. E. 211. Instruction held to cover
proposition that in estimating damag'es for
breach of contract a reasonable reduction
should be nrade for the expense and time
which a completion of the contract accord-
ing to its terms would have involved. Mag-
nolia Metal Co. v. Gale [Masa.J 78 N. B.
128. In an action by an architect for fail-
ure to allow performance of a contract for
services, the architect was not entitled to
a certain percentage of the actual cost of
the building erected by defendant, less his
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(§4) II. Promise of marriage.^''—For breach of marriage promise both the

actual and reputed wealth of the defendant are to be considered in estimating dam-

§ 5. Measure and elements of damages for torts. A. In general; miscelloMe-

ous torts.^"—^Generally speaking, in actions ex delicto, damages may be recovered for

all the natural and probable consequences of the wrongful act.

Alienation of affections.^—Loss of services may constitute an element of dam-

ages, but is not necessary to the maintenance of the action^ since the husband may
recover for loss of consortium, though no other damage be claimed." Similarly, the

wife, in a suit for alienation of the husband's affection s, may recover for the loss

of consortium, and any other losses consequent upon the wrongful act, if of such a

character that damages therefor are ascertainable.* In determining her pecuniary

loss and loss of support,^ the husband's earning capacity and financial condition may
be considered.* Where two defendants are sued jointly, the reputed wealth of one

cannot be shown as an aid in the measure of damages.' Evidence tending to show

unhappy relations and want of affection between the spouses prior to defendant's

interference is admissible in mitigation of daihages.'

Fraud and deceit."—To support an action at law for deceit, actual damages

must have resulted.^" In some jurisdictions, the measure of damages for fraua

inducing a purchase of property is the difference between the actual and the repre-

sented value ;^^ in others it is the difference between the contract price and the fair

market value.^'' When a vendor selling by the acre misrepresents the number of

acres in the tract he is liable to the vendee at the specified price per acre for the

diflierence between the actual acreage and the acreage represented.^' Where one is

earnings and probable expenses, where there

was no finding as to the last two items.

Fitzhugh V. Mason [Cal. App.] 83 P. 282.

no. Where one who contracts to handle a
railroad company's freight at a terminal
point at so much per ton breaks the con-,

tract, the company may recover the differ-

ence between the contract price and the

reasonable cost of doing the work, It hav-
ing assumed further performance but not
amounts paid by It for Sunday labor, nor the

amount paid the contractor after the breach.

Eastern R. Co. v. Tuteur [Wis.] 105 N. W.
1067.

97. See 3 C. L. 1013.

08. MoKee v. Mouser [Iowa] 108 N. W.
228

0», 1. See B C. L. 923.

2, 3. Gregg v. Gregg [Ind. App.] 75 N. B.

674.
4. Gregg v. Gregg [Ind. App.] 75 N. B.

674. In fixing the amount of damages for

alienation of affections of a husband, the
loss of his affection, society, support, and
protection, and the injury to the wife's feel-

ings, may be considered. Noxon v. Reming-
ton [Conn.] 61 A. 963.

5. Harvey v. Harvey [Neb.] 106 N. W.
660.

6. Harvey v. Harvey [Neb.] 106 N. W. 660.

Evidence of the financial ability of the de-
fendant should be limited to his reputed
wealth in the community. Leavell v. Leavell,
114 Mo. App. 24, 89 S. W. 55. Defendant
may prove that plaintiff has a separate in-

come which had been applied to the family
expenses. Dunham v. McMichael [Pa.] 63 A.

1007.

7. Leavell v. Lieavell, 114 Mo. App. 24, 89
S. W. 55.

8. Humphrey v. Pope [Cal. App.] 82 P. 223.
9. See 5 C. L. 924,
10. Where farm was worth $20,000, there

could be no recovery by purchasers at that
price, though seller represented that he had
paid $20,000, whereas he had In fact only
paid $16,000. Thompson v. Newell [Mo. App.]
94 S. W. 557.

11. The measure of damages for fraudu-
lent misrepresentations as to the character
of a rooming house sold is the difference
between the real and represented value of
the house. Walsh v. Meyer, 40 Wash. 650,
82 P. 93S. In an action by a vendee to re-
cover for fraudulent misrepresentations as
to the rent received by the vendor, the meas-
ure of damages is the difference between the
market value of the property if i.t had
brought in the rent represented and its ac-
tual market value. BttUnger v. Weil [N.
Y.] 77 N. E. 31. Value of property if it

had been as represented, regardless of the
price at which it was sold, is the criterion
is determining the damiaiges sustained. Mc-
Cabe v. Desnoyers [S. D.] 108 N. W. 341.

12. Where vendor said he would sell at
cost, $20,000, but the land only cost him
$16,000, there could be no recovery, the land
being proved to be "worth $20,000. Thomp-
son v. Newell [Mo. App.] 94 S. W. 557. The
measure of damages for fraudulent misrepre-
sentation that there was a gusher on land
sold is not the difference in value of the land
with amd without a gusher, but the differ-
ence between the consideration paid and the
real value of the land. George v. Hesse [Tex.
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induced by false representations to take out life insurance, the damages recoverable

are tlie amount of premiums paid with interest from date of payment.^*

Malicious prosecution and abuse of process}^—The fact that a person arrested

does not secui-e his release upon his own recognizance does not as a matter of law in-

dicate that he attached small importance to his arrest or imprisonment or deprive

Mm of the right to damages on the ground that he does not consider himself in-

jured.^" For the issuance and levy of a writ of attachment in the absence of statu-

tory grounds, the plaintiff in the writ is liable for actual damages.^' If levied upon

exempt property by order of the plaintiff, both he and the levying officer would be

liable in any event for actual damages.^' In the case of attachment of personal

property, the measure of damages is the difference in value of the attached property

when seized and when restored, with the loss of its use meanwhile.^" The same rule

applies where corporate stock is attached, and if the stock attached was bought

for a resale, which was prevented, the loss so occasioned may also be recovered.'"' The
wrong done by the mere issuance of a writ of attachment upon real estate, without

other evidence of actual injury, will not sustain a recovery of substantial damages. ^^

Where property is mistakenly levied upon, the measure of damage is the injury suf-

fered^^ by plaintiff.^'

False imprisonment.^*

(§5) B. Loss of, or injury to, property}'^—If an injury to land is temporary,

the measure of recovery is the depreciation in the reasonable rental value of the land

from the time of injury,^° together with the cost of repairs. ^^ If an injury to land

is permanent, the measure of recovery is generally the depreciation in the market

value of the land directly caused by the injury f^ but the depreciation in value for

Civ. App.] 16 Tex. Ct. Bep. 359, 94 S. W. 1122;

la. [Tex.] 15 Tex. Ct. Rep. 824, 93 S. W. 107.

13. ILiang v. Merbach [Minn.] 105 N. W.
415.

14. Caldwell v. Life Ins. Co., 140 N. C. 100,

62 S. B. 252.

15. See 5 C. L,. 924.

16. Reynolds v. Dunlap [Kan.] 84 P. 720.

17. 18. Faroux v. Cornwell [Tex. Civ. App.]
13 Tex. Ct. Rep. 977, 90 S. W. 537.

19. McCarthy Co. v. Boothe [Cal. App.]
83 P. 175.

20. So held in action on undertalcingr for

attachment in the statutory form. McCarthy
Co. V. Boothe [Cal. App.] 83 P. 175.

ai. New Sharon Creamery Co. v. Knowl-
ton [Iowa] 108 N. W. 770.

22. Error to give an instruction to award
the rental value of the property during the
period held where it appeared that it was
in storage at the time. Shearer v. Taylor
[Va.] 55 S. B. 7. The rental value should

be determined as of the place of levy and
evidence of rental value in another city is

Inadmissible. Id.

23. Where the mother and sister of plain-

tiff testified that "we" wanted to go house-
keeping and "we" couldn't get the furni-

ture and it was not certain that "we" in-

cluded plaintiff, a specific instruction limit-

ing recovery to damages of plaintiff should

have been given. Shearer v. Taylor [Va.]

55 S. E. 7.

24. 25. Sea 5 C. Li. 924.

26. Orabtree Coal MIn. Co. v. Hamby's
Adm'r [Ky.] 90 S. W. 226. In action for dam-
ages from everflow, rental and market value
prior to overflow could be shown. Central of

Georgia R. Co. v. Keyton [Ala.] 41 So. 918.

27. Cost of repairing the injury to the
premises, togethSr with' the value of the
use of the premises during the time it was
not possible to repair. City of Chicago v.
Rust, 117 111. App. 427. Where loss of spring
was supplied by piping water from another,
the measure so far as that spring is con-
cerned is the cost of piping. Rabe v. Schoen-
berger, 213 Pa. 252, 62 A. 854. For flood-
ing land, the sum necessary to put it in the
condition it was in prior to the overflo'w.
Chicago, etc., B. Co. v. Scale [Tex. Civ. App.]
14 Tex. Ct. Rep. 48, 89 S. W. 997. But ex-
penditures must be proved to have been rea-
sonable. Id.

28. Crabtree Coal Min. Co. v. Hamby's
Adm'r [Ky.] 90 S. W. 226. Where a miner
fails to leave sufficient support for the sur-
face, causing destruction of springs, dam-
ages are depreciation In value. Rabe v.
Schoenberger CoaJ Co., 213 Pa. 252, 62 A.
854. Pollution of stream. Carpenter v. Lan-
caster, 212 Pa. 581, 61 A. 1113. Where a
common carrier maintains an unauthorized
business in the street, an abutter may recov-
er damages for a permanent injury. Rock-
ford & I. R. Co. V. Keyt, 117 111. App. 32.
For breach of contract not to pasture cat-
tle on certain lands during the wet seasop,
whereby the land was cut up and the turf
and forage destroyed, the measure of dam-
ages was held the difference in market value
of the land Immediately before and imme-
diately after the acts coraplalned of. Nuck-
olls V. Powell [Tex. Civ. App.] 14 Tex. Ct.
Rep. 438, 90 S. W. 933. For injuries to land
caused by the exercise of the power of emi-
nent doma.in the measure Is the difference in

value iftimediately before and immediat«ly
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the special use to which it is put by the owner way be considered.*" An injury tc

land is permanent as distinguished from a continuing one when it is done at once

by the unlawful act or negligent omission, from which the loss results without repe-

tition of the act, there being but one act and one damage, though the latter may be

composed of several items.'" Injury to crops may be considered in connection with

a permanent injury caused by the wrong complained of^^ if there is proof of such

injury.'^ The measure of damages for injiiries to crops is the difference in market

value before and after the injury."' If the injury is to a growing crop, the measure

is the difference between the probable value of the matured crwp and the cost of cul-

tivating, gaiiheaing, and placing it on the market.'* It is held in Texas that, where

growing trees are destroyed, the owner of the land may ordinarily sue for the injury

to the land or for tiie value of the trees,*" the measure of damiiges in the first case

being the diminished value of the land to the owner for the use to which he was
devoting it,*° and in the second ease the value of the trees detached from the soil.*^

But where the trees destroyed have no value when detached from the soil, damages can

be recovered only in an action for injury to the land.^* In Nebraska, the measure
of damages to growing trees having no value for purposes of transplanting, is held

to be the value of the trees with reference to the land in the situation in which they

stood prior to tlie damage, less their value for practical purposes afterwards.^* The
measure of damages for the negligent destruction of fruit trees on land leased by

plaintiff is tJhe difference between the value of the fruit crop before and after the in-

jury,** and recovery under this rule is not prevented by the fact that at the time of

after the exercise of the power. Bro-wn v.

Weaver Power Co., 140 N. C. 333, 52 S. E.

954. Where one landowner constructs on his

land an insufficient culvert for the dralna&e
of surface water, thereby 'Injuring the land
of an adjacent proprietor, the measure of

damages is the despreciation in the value of

the land. Harvey v. Mason City & Ft.

b. R. Co. [Iowa] 105 N. W. 958. The meas-
ure of damages to a riparian owner, caus-
ed by the wash from mines poured into the

stream above him, is the difference in the
value of the land before and after the injury
occurred, and not the depreciated rental
value from the date of the occurrence of the
Injury. TTpson Coal & Min. Co. v. Williams,
7 Ohio C. C. (N. S.) 293.

29. Rocltford & I. R. Co. v. Keyt, 117 111.

App. 32. One whose wrongful act causes the

destruction of trees cannot say that the land
will produce as much revenue if used for

other purposes. Galveston, etc., R. Co. v.

Warnecke [Tex. Civ. App.] 15 Tex. Ct. Rep.
746. 95 S. W. 600.

30. Mast V. Sapp, 140 N. C. 533, 63 S. E.
.S50. Damages arising from the occasional
flooding of land by reason of an Insuffi-

cient culvert on the land of an adjacent pro-
prietor are not original but continuous.
Harvey v. Mason City & 'Ft. I>. R. Co. [low^a]
105 N. W. 968.

31. Hrarvey v. Mason City & Ft, D. R. Co.
[Iowa] 105 N. W. 958. For injuries to crops
by flooding, the measure is the difference
between what the land would otherwise have
produced and what It did produce less the
difference in the coat of harvesting a full
crop and the crop actually raised. St. T^ouis

S. W. R. Co. V. Morris [Ark.] 89 S. W. 846.

Where a fire killed timothy roots and pre-
vented a crop next season, the damage was

to the inheritance, and the rule of damages
was the diiference in market value before
and after the injury. Wiggins v. St. Louis,
etc., R. Co. FMq. App.] 96 S. W. 311.

32. Where there Is no proof of loss of
crops bat only of permanent injury to the
land, damages should be based on such per-
manent injury alone. Tutwiler Coal, Coke &
Iron Co. V. Nichols [Ala.] 39 So. 762.

S3. Rule of damages for injury to rice
crop by overflow is difference between mar-
ket value before and after injury. Colorado
Canal Co. v. Sima [Tex. Civ. App.] 15 Tex.
Ct. B^n. 944, 94 S. W. 365. In an action for
injuries to a crop of cotton by flooding land,
the value of the seed and lint are elements
of damage, hence evidence of such value is
admissible. St. Louis S. W. R. Co. v. Jen-
kins [Tex. Civ. App.] 14 Tex. Ct. Rep. 77,
89 S. W. 1106.

34. City of Paris v. Tucker [Tex. Civ.
App.] 15 Tex. Ct. Rep. 240, 93 S. W. 233.
Evidence as to the value of grass burned
held inadmissible as not tending to prove
market value, but only special value to
owner. Texas & P. K. Co. v. Pemberton [Tex.
Civ. App.] 95 S. W. 1089. For injury to a
crop by diverting the -natural flow of water,
the measure Is the value of the crop de-
stroyed, and not the cost of removing the
obstruction to the stream Tvhere to remove
such obstruction the o^wner of the crop w^oald
have been required to commit a trespass.
Cincinnati, etc., B. Co. v. Ward, 120 111. App.
212.

35, 3«, 37. 38. Galveston, etc., R. Co. V.
W^irnecke [Tex. Civ. App.l 15 Tex. Ct. Rep.
746, 95 S. W. 600.

39. Union Pac. R. Co. v. Murphy [Neb 1

107 N. W. 767.
40. Ascertained by dedoctlng cost ot
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the destr-uction of the trees the fmit had uot appeared.*^ The measure of damages

for loss of lateral support is the difEerence between the value of the property before

and after the landslide, or the cost of repairing the damages, wl'ichever is the less.*-

The mere fact that land is more valuable after an injury than it Was before does not

prevent a recover}'', since the owner may recover the difference between the value

of the land and what it would have been worth if uninjured.*'' One injuring a way
appurtenant to lands is not liable to a subsequent purchaser of the lands for damage
sustained before his purchase.**

For loss or destruction of personal property or fixtures, the actual value of the

property when lost or destroyed may be recovered.*^ For injuries to personal prop-

erty, the difEerence between the value before and after the injury,*" or the value of

the use*^ and the cost of repairs,*^ may be recovered though the efforts to repaid:

prove futile.*" The measure of damages for waste committed on mortgaged premises

is the diminution of the mortgage security caused thereby.^"

(§5) C. Maintaining nuisance.^^—For maintenaiiee of a nuisance, damages

may be recovered for interference with the reasonable use and enjoyment of the

property,^'' for material injury to the property caused by the nuisance,^' and for loss

growing- and marketing- crop from its mar-
ket value. Putnam v. St. Louis S. W. K. Co.

[Tex. Civ. App.] 16 Tex. Ct. Rep. 651, 94 S. W.
1102.

41. Putnam v. St. Louis, etc., B. Co. [Tex.

Civ. App.] 16 Tex. Ct. Eep. 651, 94 S. W.
1102.

42. Verdict for plaintiff held not against
the Tveig-ht of the evidence. Riley v. Con-
tinuous Rail Joint Co., 110 App. Div. 787, 97

N. T. S. 283.

43. This is the rule -where there has been
a general increase in land values. Crabtree
Coal Min. Co. v. Hamby's Adm'r [Ky.] 90

S. "W. 226.
44. Question regarding Injury to culverts

objectionable because not confined to time
after purchase. Couson v. Wilson [Gal. App.]
83 P. 262.

45. In action for destruction of fence by
Are, the measure of damages was actual
value of fence as it stood, ascertained by
finding cost of replacing it. "Wiggins v. St.

Louis, etc., R. Co. [Mo. App.] 95 S. W. 311.

Where an animal killed on a railroad has
no market value, its intrinsic value may be
shown and recovered. International, etc.,

E. Co. V. Carr [Tex. Civ. App.] 14 Tex. Ct.

Rep. 864, 91 S. W. 858; Gulf, etc., R. Co.

V. Blake [Tex. Civ.' App.] 16 Tex. Ct. Rep.
264, 95 S. W. 593. For killing a dog, the
measure is the value of the dog. Loss of the
dog's company and deprivation of the pleas-

ure and amusement he afforded are not ele-

ments. Klein v. St. Louis Transit Co. (JMo.

App.] 93 S. W. 281. Rule of damages for
destruction of rice in shock is market value
at the time and place of destruction le.'s the
expense of threshing and sacking. Colorado
Canal Co. v. Sims [Tex. Civ. App.] 15 Tex.

Ct. Rep. 944, 94 S. W. 365. For loss of grad-
ed milch co-BTS, the measure of damages is the

value of the cows as milch cows and not
their value for beef, thougli they are dry
at the time of Injtiry. Southwestern Tel. &
T. Co. V. Krause [Tex. Civ. App.] 92 S. W.
431. The value of household goods which
have been used is not limited by the market
value of such goods as second-hand articles,

7 Curr. Law—67.

although such value, if there 'is one, should
be submitted to the jury. The owner should
also be permitted to show what he considers
them worth based upon his knowledge of
what they cost, the character of the goods,
and the uses to which he applied them.
Economy Bldg. & Loan Co. v. Newman, 3
Ohio C. C. (N. S.) 213.

4<I. Automobile. Garrett v. People's R. Co.
[Del.] 64 A. 254. Difference in the value;
not the original cost of the goods. City of
McCook V. MoAdams [Neb.] 106 N. W. 988.
Evidence of peculiar value of picture as a
design is inadmissible. Wade v. Herndl
[Wis.] 107 N. W. 4. Where waste consist-
ed of the removal of fixtures neither the
cost of replacing nor the amount received
for the removed fixtures is the measure.
Prudential Ins. Co. v. Guild [N. J. Eq.] 64 A.
694.

47. Evidence of usable value of horse dur-
ing time plaintiff was deprived of its use
was admissible. Buchanan's Sons v. Cran-
ford Co., 98 N. T. S. 378. In action for in-
juries to horse, it is error to allow diamages
for hire of another horse where it does not
appear that anything was paid for the use of
the other horse. Kaniuk v. Dry Dock, etc.,

R. Co., 96 N. T. S. 129.

48. Cost of making repairs together with
the value of the use of the property while
repairs are being made. Berry v. Campbell,
118 111. App. 646.

49. For Injuries to a horse, the cost of
attempting to effect a cure, as well as its

value if it becomes necessary to kill it as
useless. Is admissible on the question of
damages. Hey v. Hawkins, 120 111. App. 483.

50. The diminution is the difference in the
value of the premises at time of foreclosure
sale and what would have been their value
had waste not been committed. Prudential
Ins. Co. V. Guild [N. J. Eq.] 64 A. 694.

51. See 5 C. L. 925.
5a. Baltimore Belt R. Co. v. Sattler, 102

Md. 595, 62 A. '1125. Railroad company
maintained an embankment destroying a
crossing. Speer v. Erie R. Co. [N. J. Bq.]
62 A. 943. Railroad company occupies a
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of sales or rental." If a nuisance is temporary, the measure is the depreciation in

rental value, or if occupied by the owner the damage to its use and occupation.-'''

If a nuisance is permanent, the measure of damages is the depreciation in the mar-

ket value of the property,^" diminution in rental value being in sucli c-ase merely

incidental.°^ Damage to a lessee of premises caused by maintenance of a nuisance

is the decrease in the uSable value to the tenant, as distinguished from the rental

reserved in the lease.^^

(§5) D. Trespass on lands.^^—The ordinary rule of damages in cases of tres-

pass limits recovery to the value of the use and occupation to the owner,"" or the

damage to the freehold f^ but where there is -no damage of this Icind, the trespasser

is required to respond in damage for the value of the use to him."^ This latter rule

was applied where a telephone company was sued for attaching its wires to the roof

of plaintiffs building and maintaining them there without a license."^ In an ac-

tion for trespasses on land, there can be no recovery for damages caused by tres-

passes committed after the filing of the declaration."*

(§5) E. Conversion.'^^—T'he measure of damages in actions of trover and
conversion, where the property is not restored to the owner, is the market value of

the property,"" and the jury may assess the highest market value at any time

from the date of the conversion to the time of trial."^ The market value

is the price at which the property can be replaced in the market.*' For con-

version and negotiation of a note before maturity the measure of damages
is the face value of the note with interest."" Where, in conversion, the plaintifFs

title is based on a mortgage, the measure of damages is the amount of the mort-

gage debt and interest, not to exceed the value of the property.'" Where property

street with an embankment, preventing ac-
cess to abutting propei ty. Coats v. Atchison,
etc., R. Co. [Oal. App.] 82 P. 640. Where
one sues for injuries to property caused by
smoke and cinders it is improper to charge
that there could be no recovery, if, after in-

stitution of the action, the drawing of en-
gines over the track had ceased. Baltimore
Belt R. Co. V. Sattler, 102 Md. 595, 62 A. 1125.

53. Baltimore Belt R. Co. v. Sattler, 102

Md. 595, 62 A. 1125.

54. To prove the extent of loss of sales
or rental, evidence of the market value of

the property before and after the injury is

the best evidence. Baltimore Belt R. Co. v.

Sattler, 102 Md. 595, 62 A. 1125.

55. City of Madisonville v. Hardman [Ky.]
oo =! -nr a^n. For flooding a mining claim
and preventing work thereon by lessees, the
...uiisure is the value of the use of the claim
during the time they were prevented from.

working it. not the amount expended by them
for equipment for prosecuting the work.
Dalton V. Moore [C. C. A.] 141 F. 311.

56. City of Madisonville v. Hardman [Ky.]
92 S. W. 930. In action for damages for
construction of railroad in street, evidence
of the enhanced value of plaintiff's property
"for warehouse purposes" should have been
excluded, as it might induce the jury to be-
lieve they could award damages for any en-
hanced value. Romano v. Yazoo, etc., R.
Co. [Miss.] 40 So. 150. A common carrier of
passengers which departs from the buslne.^s
authorized by its charter and undertakes the
freight business is liable to an abutting
owner on a street over which it operates
Its cars for the depreciation in the value

of his land as a result of carrying? on the
freight business. Rockford & I. R. Co. v.
Keyt, 117 111. App. 32.

37. Central Consumers' Co. v. Pinkert
[Ky.] 92 S. W. 967.

58. Bly V. Edison Elec. Illuminating' Co.,
97 N. T. S. 592.

59. See 5 C. li. 926.
60. 01, 62, 63. Bunke v. New York Tel. Co.,

110 App. Div. 241, 97 N. Y. S. 66.

04. Gulf & C. R. Co. V. Hartley [Mlss.l
41 So. 382.

65. See 5 C. L. 926.
06. Posey V. Gamble TAla.] 41 So. 416;

Ryan v. Young [Ala.] 41 So. 954; Rosenkranz
v. Jacobowitz, 99 N. Y. S. 469. Hence evi-
dence that under a contract plaintiff could
buy the goods for less tnan the market price
was inadmissible, defendant not being en-
titled to the benefit of plaintiff's bargain.
Hart V. Brierley, 189 Mass. 598, 76 N. E. 286.
In an action in conversion by the owner
against the warehouseman, the actual value
of the goods is the measure of damages and
not the price that they might sell for aa
second hand goods. Head v. Becklenberg,
116 111. App. 576.

67. Posey v. Gamble [Ala.] 41 So. 416;
Gregg V. Bank of Columbia, 72 S. C. 458, 52
S. E. 195; Ryan v. Young [Ala.] 41 So. 954.

08. Rosenkranz v. Jacobowitz, 99 N. Y. S,
469.

69. Hubbard v. State Life Ins. Co. [Iowa]
105 N. W. 332. In an action for conversion
of a note, the judgment may award interest
from its date to judgment rendered whether
tl-ie note provides for interest or not. Id.

70. Ryan v. Young [Ala.] 41 So. 954.
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intended for sale at its destinatdon is converted while in transit, the measure of

damages is the market price at the place of destination at the time it would have
arrived, less the expense of transportation and sale.''^ But if part of the property

is bid ill for plaintiff at sheriff's sale, the measure of damages for such portion is

the amount of the bid." In an action of trover, where the trespass is unintention-

al and innoeent, there should be no deduction in the trespasser's favor from the

value of the property at the time and place of conversion for the cost of any value-

enhancing labor bestowed thereon prior to the time that conversion became com-

plete by actual removal from the owner's possession.'"

(§ 5) F. Wrongful taJciiig or detention of property.''*—Damages for deten-

tion in an action of detinue cover the loss by deterioration in the value of perishable

property while wrongfully detained from the owner,''^ as well as the value of the

use.'" In an action of trover to recover specific property, the measure of damages

is the value of the property at the time and place when taken under the order of

delivery, including any enhancement in value of the property caused by defendant."

Damages for the withholding of real property cannot include speculative profits

wliich might accrue from the joint use of real property, the possession of which is

withheld, and of personal property which has no relation to the real property or to

the controversy.'*

(§5) G. Libel or slander

P

—For slander and libel the damages recoverable

and both compensatory and punitive,*" and the amount to be allowed is peculiarly

witliin the province of the jury.*^ The ranlc and condition of the plaintiff*^ as

well as the means and wealth of the defendant*" may be< considered. It is not es-

sential that plaintiff, to recover damages for libels actionable per se, should show

actual pecuniary loss or that his injuries are capable of some definite money valua-

tion.** There may in such cases be a recovery for injuries to feelings, and mental

suffering, and for injuries to character and reputation and similar injuries in-

capable of definite money valuation, when proven.** It has been held that in a

71. Wrongful attachment. Wallingford v.

Kaiser, 96 N. T. S. 9S1.

T2. Wallingford v. Kaiser, 96 N. T. S.

981.

73.

74.

Peacock v. Feaster [Fla.] 40 So. 74.

See 5 C. L. 927.

Merchants' Nat. Bank v. Bales [Ala.]

41 So. 516.

76. In an action by the purchaser of a

wag-on and harness for detention thereof

by the seller, evidence of the rental value per

day computed for a long period of time

is inadmissible. Parlin & Orendorff Co. v.

Kittrell [Tex. Civ. App.] 16 Tex. Ct. Rep.

103, 95 S. W. 703.

77. Where logs were taken and hauled
nearer the market and there taken under
order of delivery, the enhanced value oy

reason of having been hauled nearer the

market was recoverable. Little v. Cornett

[Ky.] 91 S. W. 272.

78. Damages for withholding real prop-

erty used in livery business cannot include

proiits which might have been made had
plaintiff obtained teams, robes, etc., with

which to conduct the business. John.son V.

Levy [Cal. App.] 86 P. 810.

79. See 5 C. L. 927.

80. The measure of damages for slander

is such a.^ will compensate the plaintiff and
punish the defendant. Cairnes v. Pelton

[Md.T 63 A. 105. Exemplary damages may

be awarded where there is evidence of actual
malice.. Evidence held to show actual mal-
ice where there was reiteration of the state-
H'Cnts and refusal to retract. Kloths v.
Hess, 126 Wis. 587, 106 N. W. 251. Punitive
damages for libel may not be recovered
from a corporation which publishes a news-
paper where it is not shown that the manag-
ing editor or other person entitled to repre-
sent the corporation had knowledge of the
publication and where on request a retrac-
tion was published. Neafle v. Hoboken
Print. & Pub. Co., 72 N. J. Law 340, 62 A.
1129.

81. The award of the jury will not be dis-
turbed on appeal unless the amount is so
excessive as to show prejudice, partiality,
or corruption. Jacobs v. Glucose Sugar Re-
fining Co., 140 P. 766.

83. In aggravation of actual damages,
plaintiff may prove that he has a family of
children and that by his own efforts he bus
built up a business. Smith v. Hubbell
[Mich.] 12 Det. Leg. N. 860. 106 N. W. 547.

83. Cairnes V. Pelton [Md.] 63 A. 105.
Woodhouse v. Powles [Wash.] 86 P.S4.

1063.
85.

1063.
Woodhouse v. Powles [Wash.] 86 P.
For slander consisting of words

slanderous per se, the amount depends In
part on the effect of the malice on the plain-
tiff's mind. Gendron v. St. Pierre [N. H.l
62 A. 966.
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case of an article libeloi^s per se some damage is presumed;'* bi;t actual damages

will not usually be inferred from the mere proof of the libel ; a claim therefor must

be supported by some evidence.^'^ A¥hen in an action for libel for the; publication

of statements libelous per se, the plaintiff waives any claim for punitive damages,

it is the effect which the libel has on the minds of readers and not the intent on the

part of the defendant to defame that is material in tlie consideration of damages."*

Damages cannot be assessed for physical sickness alleged to have been caused by

the libel and slander."^ Where a libel is published concerning a business firm which

is of such a character that it affects the members of the firm personally,"" while the;

firm can recover only for damage to the business,"^ each m&mber of the firm may
maintain a personal action for damages."^ Where an association of wholesale

dealers report as delinquent a retailer who is not in fact delinquent, the latter may
recover all actual damages suffered by him as a consequence."^

(§5) H. Personal injuries.''^—For personal injuries there may be a recovery'

for mental and physical pain and suffering,"'' for physical inconvenience"' and for

permanent impairment of the mental and physical powers,"' for necessary and

reasonable"' expenditures"" for medical care and attention, and medicines,' for loss

86. Bohan V. Record Pub. Co. [Cal. App.]
82 P. 634.

87. Where there is no evidence of pecun-
iary loss, the plaintiff may not recover for

injuries to his business. Smith v, Bubbell
[kich.] 12 Det. Leg. N. 860, 106 N. W. 547.

Proof held not to warrant recovery 6t actual
damages for alleged libel of credit. Wood-
house V. Powles [Wash.] 86 P. 1063.

88. Butler v. Every Evening Print. Co.,

140 F. 934.

89. Butler v. Hoboken Print. & Pub. Co-
[N. J. Law] 62 A. 272.

90. Aa a published statement concerning
three fires, paying that the firm's explanation
of them was not satisfactory and that the
proprietor would be arrested if there was
another. Bohan v. Record Pub. Co. [Cal.

App.] 82 P. 634.

91. "92. Bohan v. Record Pub. Co. [Cal.

App.] 82 P. 634.

93. Woodhouse v. Powles [Wash.] 86 P.
1063.

94. See 5 C. L. 927.

95. Bourke v. Butte Blec. & Power Co.
[Mont.] 88 P. 470; Southern Cotton Oil Co.
v. Skipper [Ga.] 54 S. E. 110; Colorado
Springs & C. C, Dist. H. Co. v. Petit [Colo.]

86 P. 121. Evidence held to warrant in-
struction covering both bodily and mental
pain and suffering. St. Louis S. W. R. Co.

- V. Dixon [Tex. Civ. App.] 14 Tex. Ct. Rep.
782, 91 S. W. 626. Evidence ^ufllclent to
show that an ulcer from which plaintiff was
suffering was Caused by his injuries. Hirte
v. Eastern Wisconsin R. & Light Co. [Wis.]
106 N. W. 1068. In action for personal in-
juries instruction allowing compensation for
pain and mental anguish and for the nervous
shocH held erroneous. Such sum should be
allowed as would reasonably compensate
for physical and mental suffering endured
or which she would probably endure In the
future, for loss of time, reasonable expenses
and permanent impairment of earning oapa-
cityj that tnay have been caused by defend-
ant's negligence. South Covington & C. St.

R. Co. V. Gore [Ky.] 96 S. W. 662. "Mental

anguish" and ''nervous shock" are not in-
dependent elements of damage. Id.

96. An Instruction warranting sucli re-
covery is not objectionable as allowing i-e-
covery for loss of time from household
duties. Costello v. St. Louis Transit Co.
[Mo, App.] 96 S. W. -425.

97. Where there is satisfactory evidence
showing an unbroken connection and con-
tinuous operation between a wrongful act
causing an Injury and a disease, there may
be a recovery for damages suffered from the
disease. Saljie v. New York City. R. Co.,
110 App. Div. 665, 97 N. Y. s. 491. p„r
physical Injuries all the resultant effects to-
the system due to the injury are elements".
Porter v. Delaware, etc., R. Co. [N. J. Law]
63 A. 860. An injured person is entitled to
recover for such injurious effects o-n her-
health as was -caused by the negligence of
the defendant. San Antonio & A. P. R.' Co.-
v. K;ivlin [Tex. Civ, App.] 16 Tex. Ct. Rep.
115, 93 S. W. 709. Testimony that injuries
are permanent and that earning capacity is
diminished if hot destroyed, the injured per-
son being before the jury, is sufficient upon
which to predicate a finding as to perma-
nent injuries. Id.

OS. It is proper to limit the sum recover-
able for medical attendance and medicines'
to sums necessarily expended. Mullen v.
Galveston,- etc., R. Co. -[Tex. Civ- App.] 14
Tex. Ct. Rep. 963, 92 S. W. 3000. Physicians'
charges cannot be recovered in the absence
of proof that they were reasonable. Metro-
politan St. R, Co. v. Wtshert [Tex. Civ.
App.] 13 Tex. Ct. Rep. 799, 89 S. W. 460.
Medical and surgical expense in treating the
injury cannot be allowed in the- absence of
proof that it is reasonable. Houston, etc.,

B. Co. V. McCarty [Tex. dv. App.] R9 S. W. '

805. The expense of medicines should not be
submitted to the jury as a basis of re-
covery where the reasonableness of the
charges therefor is not shown. Dallas Con-
sol. Bleo. St. R. Co. v. McAllister [Tex. Civ.
App.] 14 Tex. Ct. Rep. 3SS, 90 S. W. 933.
Expenses for compensation to hurses are re-
coverable though suoh services -were per-
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of time and wagesj* and, where injuries are permanent, loss resulting from impair-

ment of earning power.' In short, the damages recoverable are those which will

compensate the injured person.* Compensation for future pain and suffering" or

iormed by a member of plaintiff's family,
if the services were necessary and the
charges reasonable. Lewark v. Parkinson
[Kan.] 85 P. 601.

09. In a personal injury action by a mar-
Tied woman, where there is no proof that
credit for medical attendance was extended
to her, presumption is that it was extended
to the husband, and she cannot recover there-
for. Montgomery St. B. Co. v. Smith [Ala.]
39 So. 757.

1. Chicago City R. Co. v. Henry, 218 111.

92, 76 N. E. 758. Where a seaman was in-
jured and was taken to a hospital from
which he was later discharged but injuries
received other than those treated prevented
him from working and required him to ob-
tain board and medical attendance for some
time, held that he was entitled to recover
•for the expense so incurred. The Henry
S. Flske, 141 F. 188.

3. Wages lost from time of injury to
time of trial may be recovered. Bourke v.

Butte Bleo. & Power Co. [Mont.] 83 P.

470. From the mere fact that certain wages
per week were received at the time of an
accident it will not be inferred that the
amount of the wage for the time an in-

jured person Is incapacitated is the measure
of damages for the loss of time. Ander-
son V. Toung [Minn.] 108 N. W. 298. In an
action for personal injuries it is error to

instruct the jury to consider plaintiff's loss

of time without evidence of its value. Boyce
V. Chicago & A. K. Co. [Mo. App.] 96 S. W.
670.

3. Bourke v. Butte Elec. & Power Co
[Mont.] 83 P. 470. Earning capacity in any
employment for which the Injured person is

fitted may be considered. Pecos & N. T.

"H. Co. V. Blasengame [Tex. Civ. App.] 15

Tex. Ct. Rep. 203, 93 S. W. 187. The fact

that an action by a parent to recover wages
for his child until he was of age was pend-
ing does not render inadmissible evidence
of the child's earning capacity in an action
by himself for the same injury. McMahon v.

Bangs [Del.] 62 A. 1098. Where there Is

nothing in the evidence to indicate that
either prior or subsequent to the injury
the injured person was able to earn money
otherwise than by manual labor, his ability

to perform such labor is properly made
the criterion in determining the damages re-

coverable. Bettis V. Chicago, etc., R. Co.

[Iowa] 108 N. W. 103. In an action for

permanent injuries, where plaintiff is en-
titled to recover full damages, fair, and rea-

sonable compensation for what he would
otherwise have earned Is an element. South-
em Cotton Oil Co. V. Skipper [Ga.] 64 S.

E. 110. Evidence of injuries to boy held

to take to jury the issue whether they were
permanent and would impair his earning
capacity after reaching his majority. West-
ern Coal & Min. Co. v. Honaker [Ark.] 96 S.

W. 361. Impairment of earning capacity

after majprity may be considered where a
boy seven years of age had a leg broken,
which became crooked as a result, and sus-

tained a concussion of the brain, which af-

fected his nervous system. Wise v. St. Louis
Transit Co. [Mo.] 95 S. W. 898.

4. Southern Cotton Oil Co. v. Skipper [Ga.]
54 S. E. 110; Waller v. Wilmington City R.
Co. [Del.] 61 A. 874; San Antonio & A. P. R.
Co. V. Wood [Tex. Civ. App.] 14 Tex. Ct.
Rep. 489, 92 S. W. 259; Galveston, etc., R. Co.
V. Vollrath [Tex. Civ. App.] 13 Tex. Ct. Rep.
777, 89 S. W. 279; Schmidt v. Interborough
Rapid Transit Co., 97 N. T. S. 390. Rev.
Civ. Code §§ 2287, 2312, provides that the
measure of damages for personal injuries is
the amount that will compensate the in-
jured person for all loss or harm suffered
in person or property. Davis v. Holy Terror
Min. Co. [S. D.] 107 N. W. 374.
General rule stated; For personal injuries

the measure is such an amount as will com-
pensate the injured party for expenses in-
curred in treating his injuries, for his bodi-
ly pain and suffering, loss of wages in-
curred in the past and for such permanent
disability to earn a living in the future as
may be the result of injuries sustained.
Green v. Council of Newark [Del.] 62 A. 792;
Hannigan v. Wright [Del.] 63 A. 234; Robin-
son V. Huber [Del.] 63 A. 873; White v.
Wilmington City R. Co. [Del.] 63 A. 931;
Jemnienskl v. I/Obdell Car Wheel Co. [Del.]
63 A. 935; Graboski v. New Castle Leather Co.
[Del.] 64 A. 74; Garrett v. People's R. Co.
[Del.] 64 A. 254. Instruction held to prop-
erly state the elements of damage in an
action for personal injuries. Fisher v. St.
Louis Transit Co. [Mo.] 95 S. W. 917. Rea-
sonable Compensation for physical and men-
tal suffering, loss of time, medical expense,
and impairment of earning ability is the
measure of damages. South Covington, etc.,
B. Co. V. Nelson [Ky.] 89 S. W. 200; Louis-
ville & N. R. Co. V. Sights [Ky.] 89 S. W.
132; Louisville R. Co. v. Blum [Ky.] 89 S. W.
186; Southern R. Co. v. Goddard [Ky.] 89 S.
W. 675; Louisville Gas Co. v. Fuller [Ky.]
92 S. W. 566. Instruction allowing the Jury
to consider anything they might deem
proper elements of damages, is erroneous.
Id. The injured person's age, condition in
life, physical injury inflicted, bodily pain and
mental anguish, medical expenses incurred,
reduced earning capacity, and any and all
damages sustained as a result of the in-
Jury, are to be considered. Davis v. Holy
Terror Min. Co. [S. D.] 107 N. W. 374. In
estimating compensation, diminished capac-
ity to labor, physical and mental suffering,
past and future, are to be considered. Mis-
souri, etc., R. Co. V. Box [Tex. Civ. App.] 14
Tex. Ct. Rep. 998, 93 S. W. 134. In an action
for personal injuries where death does not
ensue, the plaintiff is entitled only to such
sum as will fairly compensate him for time
lost, reasonable expenses incurred, physical
and mental suffering caused by the Injury,
and for any reduction in earning capacity.
Instruction that plaintiff was entitled to fair
compensation for the loss of her foot held
erroneous. Lexington R. Co. v. Herring
[Ky.] 96 S. W. 558.

5. Evidence held to authorize an instruc-
tion as to damage for future pain and re-
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future loss or expense" may be recovered, provided it is shown with reasonable cer-

tainly that such pain and suffering' or financial loss* will result from the injury.

It has also been held that in the case of a serious and permanent physical injury,

the lost usefulness and enjoyment out of the injured person's prospective life are

elements of damage.^ Damages cannot be allowed the person injured for the short-

ening of his life, but an apprehended shortening of life may be considered in de-

termining the extent of the injury.^" While there can be no recovery for pain or

suffering or disability resulting from preexisting disease^^ there may be for (aggrava-

tion thereof.^^ One cannot recover for aggi-avation of an injury occasioned by his

own negligence in obtaining medical attendance,^^ but the wrongdoer is liable

for all the natural consequences of his act though the method of treatment adopted

is not the best possible,^* and neither the fact that injuries have been aggravated by

ducea earning capacity. Southern R. Co.
V. Hill [Ga.].54 S. E. 113; Southern Cotton
Oil Co. V. Skipper [Ga.] 54 S. B. 13 0. Where
an injured person has not completely re-
covered at the time of the trial, he is en-
titled to such damages as he is likely to sus-
tain from the injury in the future. Vohs
V. Shorthill & Co. [Iowa] ' 107 N. W. 417;
Nelson v. Metropolitan St. B. Co., 113 Mo.
App. 702, 88 S. V/. 1119; Galveston, etc., R.
Co. V. Smith [Tex. Civ. Rep.] 15 Tex. Ct. Kep.
150, 93 S. W. 184. Damages for pain and suf-
fering to be endured by a necessary surgical
operation may be recovered. Missouri, etc.,

R. Co. v. Hogan [Tex. Civ. App.] 15 Tex.
Ct. Rep. 325, 93 S. W. 1014. A verdict in an
action for personal injuries may include
damages for mental and physical pain which
is "reasonably certain" to result in the
future but not for such suffering as plain-

tiff is "liable" to endure. Green v. Catawba
Power Co. [S. C] 55 S. E. 125.

6. If it is proved that further expenses for

a surgical operation or medical attention
will necessarily be required, the Jury may
consider that fact. Chicago City R. Co. v.

Henry, 218 111. 92, 75 N. E. 758. In awarding
present damages for loss of future earnings,

the present worth should be ascertained.
Instruction allowing full recovery held er-

roneous. Wilkinson v. Northeast Borough
[Pa.] 64 A. 734.

7. Testimony that the injured person's

arm pained him all the time raises the issue

of present and future physical and mental
suffering. Missouri, etc., R. Co. v. Box [Tex.

Civ. App.] 14 Tex. Ct. Rep. 998, 93 S. W.
134. Present damages for future loss as a

result of the injury must be limited to the

loss reasonably certain to occur. Caplin .v.

St. Louis Transit Co., 114 Mo. App. 266, 89

S. W. 338; Chicago, etc., R. Co. v. Ijinderaan

[C. C. A.] 143 P. 946; Howard v. Beldenville
J^umber Co. [Wis.] 108 N. W. 48. Instruc-
tion for damages for pain which "may" re-

sult criticised. Muncie Pulp Co. v. Hacker
[Tnd. App.] 76 N. E. 770. It is proper to
authorize recovery for future mental anl
physical suffering such as is "probable" to
result as distinguished from such as is

"reasonably certain" to result. Galveston,
etc., B. Co. V. Pasohall [Tex. Civ. App.] 14

Tex. Cf. Bep. 709, 92 S. W. 446. Possible,
even probable, future effects are too remote
and speculative to. form the basis for a legal

recovery. Chicago, etc., B. Co. v. Linde-
man [C. C. A.] 143 F. 946.

S. Evidence as to cost of future opera-
tion inadmissible when- necessity for such
operation was not. shown. Chicago City B.
Co. V. Henry, 218 111. 92. 75 N. B. 768. To
recover for loss of probable future earnings,
the plaintiff must furnish some basis for
their estimation. Southern Cotton Oil Co.
V. Skipper [q^.] 54 S. B. 110.

0. Loss of earning power is not the ex-
tent of the damage suffered. Haynes v. Wa-
terville, etc., B. Co. [Me.] 64 A. 614.

10. Instruction approved. Muncie Pulp
Co. V. Hacker [Ind. App.] 76 N. E. 770.

11. St. Louis S. W. B. Co. v. Hall [Tex.
Civ. App.] 15 Tex. Ct. Bep. 869, 92 S. W-
1079.

IS. Chicago Union Traction Co. v. May
[111.] 77 N. E. 933; Southern Pac. Co. v.
Cavin [C. C. A.] 144 P. 348; Green v. Houston
Bleo. Co. [Tex. Civ. App.] 13 Tex. Ct. Rep.
"90, 89 S. W. 442. That plaintiff was in
such condition as to predispose her to dan-
gerous consequences from being exposed to
cold, does not relieve the carrier from lia-
bility. Missouri, etc., B. Co. v. Byrd [Tex.
Civ. App.] 14 Tex. Ct. Bep. 65, 89 S. W.
991.

13. Glasgow V. Metropolitan St. B. Co., 191
Mo. 347, 89 S. W. 915. Person injured
is bound to use ordinary care to obtain
proper medical treatment and attention and
cannot recover for aggravation of injury
caused by failure to use such care. St. Louis
S. W. B. Co. v. Johnson [Tex. Civ. App.]
15 Tex. Ct. Bep. 813, 94 S. W. 162; Missouri,
etc., B. Co. V. Hagan [Tex. Civ. App.] 15 Tex.
Ct. Bep. 325, 93 S. W. 1014; Chicago City R.
Co. V. Henry, 218 111. 92, 75 N. B. 758. Where
one's eyes are injured but there is nothing
to show that they might not be soon cured
if properly treated, the mere fact that the
injured person has chronic sore eyes does
not warrant a recovery predicated on per-
manent injury. Louisville & N. B. Co. v.

Eaden [Ky.] 93 S. W. 7. Whether an in^
jured party was guilty of negligence in ob-
taining medical care for the injury, thereby
aggravating it, held a question for the jury.
Glasgow V. Metropolitan St. B. Co., 191 Mo.
347, 89 S. W. 915. Where injured servant
could have avoided delay in getting to hos-
pital by paying his fare, he could not re-
cover for suffering during delay, though
employer was bound by contract to furnish
transportation in such case. St. Louis S. W.
R. Co. v. Reagan [Ark.] 96 S. W. 168.



t Cur. Law. DAMAGES § 6. 10G3

negligence of attending physicians/" nor the fact that before suit brought the

injured party settled a claim against his attending physician for malpractice^" will

relieve the original wrongdoer from liability. A person injured by the fault of an-

other may recover for his loss of time even though he has received full pay from his

employer during the period of his disability.^' ^¥here there are no rules by which

to measure the value of services or lost time, the jury may allow such damages
or compensation as they may deem reasonable in view of the facts proven and in ac-

cordance with their common knowledge and experience.^' In some states, the meas-

ure of damages for impaired capacity to earn money is the diflEerence between the

wages the injured person was capable of earning before and after the injury,^' re-

gardless of deductions from the wages by the employer, not incident to the employ-

ment or a necessary expense connected therewithf in others, it is the amount which

would purchase an annuity equal to the difference between the annual wages or sal-

ary before and after the injury.''^

The rules governing recovery where injuries result in death are elsewhere treat-

ed.^"

§ 6. Inadequate and excessive damagesP—Verdicts for damages will be inter-

fered with by the appellate courts only when tliey show a willful disregard of the evi-

dence,^* or are so gTossly disproportionate to the actual damage shown^° as to indi-

cate clearly that they are the result of passion or prejudice.^* An excessive verdict

14. GraboskI V. New Castle Leather Co.

[Del.] 64 A. 74.

15, le. Viou V. Brooks-Scanlon Lumber
Co. [Minn.] 108 N. "W. 891.

17. Injured railway mail clerk may prove
loss of time though government, as a mat-
ter of grace, continues his salary. Illinois

Cent. R. Co. v. Porter [Tenn.] 94 S. W. 666.

18. Proof that person injured was a

farmer working a farm on shares authorized
instruction permitting recovery for value of

time and services. International, etc., R. Co.

V. Edwards [Tex. Civ. App.] 14 Tex. Ct. Rep.

92, 91 S. W. 640.

19. Missouri, etc., R. Co. v. Dickson [Tex.

Civ. App.] 14 Tex. Ct. Rep. 229, 90 S. W.
507.
Contra: Only the reasonable present

value of diminished earning capacity in the

future, and not the difference between what
he would earn had the injury not occurred

and what he would earn in his present

condition, can be recovered. Galveston, etc.,

R. Co. v. Paschall [Tex. Civ. App.] 14 Tex.

Ct. Rep. 709, 92 S. W. 446.

20. Evidence that employer made de-

ductions from wages for hospital fees, in-

surance, etc., inadmissible on question of

earning power. Missouri, etc., R. Co. v.

Dickson [Tex. Qiv. App.] 14 Tex. Ct. Rep.

229, 90 S. W. 507.

SI. Bourke v. Batte Blec. & Power Co.

[Mont.] 83 P. 470.
_

22. See Death by "Wrongful Act, o C. L.

945
23. See 5 C. L. 929. .

24. An appellate court will not set aside

a verdict on the ground that it is excessive,

unless it is not supported by any evidence.

Brown v. Weaver Power Co., 140 N. C. 333,

52 S. E. 954. The amount to be awarded for

assault is largely within the discretion of

the jury and their finding will be interfered

with only in extreme cases. Lake St. El.

R. Co. V. Collins, 118 111. App. 270.

25. Southern Pac. R. Co. v. Bailey [Tex.
Civ. App.] 14 Tex. Ct. Rep. 921, 91 S. W.
820. That a verdict for $400 is $1,50 in ex-
cess of damages proven is not ground for a
new trial. Galligan v. Woonsooket St. R. Co.
[R. I.] 62 A. 376. Where damages awarded
by the jury are slightly in excess of those
claimed in the complaint, the excess may be
referred to interest. Southern R. Co. v.

Webb [Ala.] 41 So. 420. Court will not in-
terfere with verdict unless clearly insufficient
or excessive. Parriconi v. Greco, 115 La.
558, 39 So. 599.

26. On appeal a verdict will not be re-
versed on the ground that it is excessive
unless clearly the result of passion or preju-
dice. Board of Councilmen of Frankfort v.

Chinn [Ky.] 89 S. W. 188. Verdict not the
result of passion or prejudice under the evi-
dence. South Covington & C. St. R. Co. v.

Nelson [Ky.] 89 S. W. 200. Held that ver-
dict for city in suit for damages for change
of grade was not, considering the evidence,
objectionable as the result of passion and
prejudice. Widman Inv. Co. v. St. Joseph, 191
Mo. 459, 90 S. W. 763. Rev. Civ. Code Proc.
§ 301, subd. 5, expressly provides that a
new trial may be awarded if the verdict
is so excessive as to indicate passion or
prejudice. Davis v. Holy Terror Min. Co.
[S. D.] 107 N. W. 374. Where evidence war-
ranted damages for mental and physical suf-
fering, loss of time, expense, and permanent
injury, but the jury, in answer to special
questions put to them, say they allow the
entire amount of the verdict for mental pain
and anguish, the verdict will not on that
account be set aside as excessive and as
showing passion and prejudice. Missouri,
etc., R. Co. V. Wade [Kan.] 85 P. 415. Ver-
dict will not be disturbed unless unreason-
able, or plainly the result of ijassion or

prejudice. Chicago City R. Co. v. Schmidt,
117 111. App. 213. An appellate court will

not set aside a verdict not clearly the re-
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may be cured by a remittitiir.^^ In Illinois the question whether the verdict is ex-

cessive is one of fact, and is conclusively settled by a finding of the court of ap-

peals.^' Holdings as to the excessiveness of verdicts are grouped in the note.^°

suit of passion or prejudice. Western Un-
derwriters Ass'n V. Hankins, 122 111. App.
600.

27. Where excessive damages are allowed,
the judgment may be affirmed on appeal on
condition that the plaintiff remit the ex-
cess. St. Louis & S. W. R. Co. V. Foster
[Tex. Civ. App.] 13 Tex. Ct. Rep. 911, 89

S. W. 450; Houston, etc., R. Co. v. McCarty
[Tex. Civ. App.] 89 S. W- 805. A verdict, ex-

cessive because including an item of ex-
pense not recoverable, may be affirmed on
appeal on condition that the greatest sum the
jury could have found for such item be
remitted. Chicago, etc., R. Co. v. Scale [Tex.
Civ. App.] 14 Tex. Ct. Rep. 48, 89 S. W.
997. A verdict in excess of what is prayed
for in the complaint may be cured by remit-
titur if the excess can be reasonably esti-

mated. Smoot V. Kansas City, 194 Mo. 513,

92 S. W. 363. Where, in action for injuries

to child, brought by father, medical ex-
pense was $500 and loss of services $800,

a verdict of $1,372 was allowed to stand on
plaintiff's remitting $31 to make the verdict
correspond to proof. Lange v. Missouri Pac.
R. Co., 115 Mo. App. 582, 91 S. W. 989. Where
in conversion the jury returns a verdict

in excess of the amount claimed in the com-
plaint, the court may properly reduce the
amount instead of granting a new trial.

Mossteller v. Holborn [S. D.] 108 N. W.
13.

as. Chicago & J. Elec. R. Co. v. Patton, 219

111. 214, 76 N. E. 381; Hanchett v. Haas, 219

111. 546, 76 N. E. 845. Appellate court has
power to assess damages in case of an ap-
peal for delay, and supreme court will not
Interfere with its exercise of this power.
McCarthy v. Alphons Custodis Chimney
Const. Co., 219 111. 616, 76 N. B. 850.

29. Recoveries held not excessive. Breach
o* contract: $1,260 for breach of contract

of employment, plaintiff having earned very
little, contract salary being much more.
Mobile, etc., R. Co. v. Hayden [Tenn.] 94 S.

W. 940.
Torts In general! $3,000 for alienation of

a husband's afflections. Harvey v. Harvey
[Neb.] 106 N. W. 660. $1,500 for alienation

of wife's affections. Korby v. Chesser
[Minn.] 108 N. W. 520. $550 for malicious
prosecution. Martin v. Corscadden [Mont.]
86 P. 33. $800 against a policeman and a
like amount against his bondsmen for false

arrest and assault and hattery In a public

street. Scott v. Com. [Ky.] 93 S. W. 668.

$300 as compensatory damages for slander,
consisting of charging a. respectable woman
who assisted at the birth of a child with
having murdered it. Kloths v. Hess, 126
Wis. 587, 106 N. W. 251. $50 where one
spoke slanderous words of and concerning
another imputing criminal neglect of his

wife contributing to her death. Gendron v.

St. Pierre [N. H.] 62 A. 966. $4,000 for

maintenance of nuisance near boarding
house. Ely v. Edison Elec. Illuminating Co.,

97 N. Y. S. 592. $500 for permanent nuisance.

Central Consumers' Co. v. Pinkert [Ky.] 92

S. W. 957. $500 for nuisance. The owner

became sick as a consequence of odors aris-
ing from the nuisance. City of Madisonville
V. Hardman [Ky.] 92 S. W. 930.

Injuries to property or animals: $1,625.41
for flooding land. Chicago, etc., R. Co. v.

Renter, 119 111. App. 232. $250 where fire,

negligently set out, destroyed 200 fence posts,
injured 1,000 pounds of wire, and injured
grass and turf on 125 acres of land. Paraf-
fine Oil Co. V. Berry [Tex. Civ. App.] 15 Tex.
Ct. Rep. 715, 93 S. W. 1089. $235 for in-
jury to horses. Louisville & N. R. Co. v.'

Rhoads [Ky.] 90 S. W. 219. $4,000 for inter-
ference with power right, where plaintiff
had to close his mill 167 days and the rental
value of the mill was $25 to $30 a day. Elk-
hart Paper Co. v. Fulkerson [Ind. App.] 75
N. B. 283.
Breach of duty owed passenger: $5 for

being carried by station and having to wait
3 or 4 hours for a train back. Harlan v.

Wabash R. Co. [Mo. App.] 94 S. W. 737.
$500 compensatory and $250 punitive for ejec-
tion of a passenger from a street car w.ith
rude and insulting language and causing
Ills arrest for alleged disorderly conduct.
Little Rock R. & Elec. Co. v. Dobbins [Ark.]
95 S. W. 788. $500 for ejection of passenger
who walked 3 miles in the rain and caught
cold, which developed into pneumonia. Del-
monte v. Southern Pac. Co. [Cal. App.] 83

P. 269. $800 where a cripple compelled to
walk with a crutch was ejected from a train
and compelled to - walk six or seven miles
at night. Missouri, etc., R. Co. v. Smith
[Ind. T.] 89 S. W. 668. $1,000 for ejection of
a passenger In an insolent manner. South-
ern R. Co. V. Cassell [Ky.] 92 S. W. 281.

$250 where a girl 15 years of age wjls carried
past her destination and the conductor of the
train, on being informed, refused to take her
back but left her at the next station wltli-
out money or acquaintance or means of get-
ting back. Chesapeake & O. R. Co. v. Lynch
[Ky.] 89 S. W. 517. $1,497 where female pas-
senger was threatened and abused by con-
ductors. Cincinnati, etc., R. Co. v. Harris,
115 Tenn. 501, 91 S. W. 211. $2,500 where
female passenger weis abused and threatened
by colored servant of railroad company.
Gulf, etc., R. Co. v. Luther [Tex. Civ. App.]
14 Tex. Ct. Rep. 195, 90 S. W. 44. $400 where
a sleeping car passenger was compelled to
leave her berth and complete her journey
in a chair car. Pullman Palace Car Co.
V. Hooker [Tex. Civ. App.] 15 Tex. Ct. Rep.
330, 93 S. W. 1009. Verdict of $600 and $400
in favor of a mother and daughter against
a railroad company on account of insulting
conduct of the defendant's agent. Southern
Pac. Co. V. Bailey [Tex. Civ. App.] 14 Tex.
Ct. Rep. 921, 91 S. W. 820. $500 where a
passenger was ejected at midnight. Gulf,
etc., R. Co. V. Bunn [Tex. Civ. App.] 14 Tex.
Ct. Rep. 721, 95 S. W. 640. $300 where sick-
ness resulted to a passenger from being
obliged to sit In a cold waiting room. In-
ternational & G. N. R. Co. V. Johnson [Tex,
Civ. App.] 15 Tex. Ct. Rep. 982, 95 S. W.
595.
Personal injuries: $1,750 for serious and
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probably permanent injuries to a stevedore.
Ttie City of San Antonio [C. C. A.] 143 F.
955. $1,500 for injury to a teamster. Goodloe
V. Metropolitan St. R. Co. [Mo. App.] 96
S. W. 482. $1,000 for general injuries.
Macon R. & Light Co. v. Streyer, 123 Ga. 279,
51 8. E. 342. $631.25 for general injury.
Southern R. Co. v. Hill [Ga.] 54 S. B. 113.

$10,000 where a miner 26 years old in good
health, earning $3.50 per day, was injured
so that he was unconscious for several
hours, confined to his bed for five weeks,
suffered intense bodily and mental pain,
lost 25 pounds in weight, hearing seriously
Impaired, one leg badly injured. Davis v.

Holy Terror Min. Co. [S. D.] 107 N. W. 374.

$500 where plaintiff was bitten by a dog-,

suffered pain several weeks, and incurred
expense of $200. Bentz v. Page, 115 La.
560, 39 So. 599. $8,500 for permanent injury
to the urinary organs and bladder. De
Blois V. Great Northern R. Co. [Minn.] 108
N. "W". 293. $8,500 where the injured party
settled a claim against his attending physi-
cian for malpractice, but malpractice was
not conclusively shown: hip dislocated and
reset twice, extreme agony accompanying
such operation. Injuries permanent. Viou
v. B'rooks-Soanlon Lumber Co. [Minn.] 108

N. W. 891. $9,000 is not excessive in the
case of injury to the side, uterus, ankle,

spine, and nerves, where there is a proba-
bility that the plaintiff will never fully re-

cover. Latson v. St. Louis Transit Co., 192

Mo. 449, 91 S. W. 109. $18,000 where man
of 39, earning $150 per month, was confined

to bed 4 months and to house 7 or 8 months,
one shoulder being left lower than the other,

hearing affected, spine injured, one arm par-

tially paralyzed, and. bladder deranged. Gal-
veston, etc., R. Co. V. King [Tex. Civ. App.]
15 Tex. Ct. Rep. 75, 91 S. W. 622. $500 for

severe injury to boy of 10. St. Louis S. W. R.

Co. v.- Dixon [Tex. Civ. App.] 14 Tex. Ct.

Rep. 782, 91 S. W. 626. $3,000 for injuries to

a boy 16 years of age, a hatch tender on
vessels, who fell 30 feet, suffered ill effects

three months after the injury, and expert

testimony as to whether the injury was per-

manent was conflictins. Johnson y. St. Paul
& W. Coal Co., 126 Wis. 492, 105 N. W. 1048.

Temporary pain and disability: $2,000 for

injuries to passenger where she was cut and
bruised and suffered severe pains for a year
afterwards. Wood v. Los Angeles Traction

Go. [Cal. App.] 82 P. 547. $500 for

injury to plaintiffs back, confining him
a month, causing great pain and per-

manent injury. St. Louis S. W. R.

Go. v. Bryson [Tex. Civ. App.] 14 Tex.

Ot. Rep. 656, 91 S. W. 829. $400 for severe,

though not permanent, injuries sustained by
a person 50 years old through the negligence

of another. Louisville & A. R. Co. v. Davis

|Ky.] 9fi S. W. 533. $1,000 for severe in.t

jury to knee in some respects permanent,
causing great pain and suffering, making
use of crutches necessary for 60 days, and
keeping plaintiff from work 83 days. Colo-

rado Springs & C. C. Dist. R. Co. v. Petit

[Colo.] 86 P. 121. $600 where one's life was
imperiled, medical and surgical attendance

required, and disability for some time. Hull

V. Douglass [Conn.] 64 A. 351. $400 where
one was bitten by a dog, required medical

treatment for 10 days. Friedman v. Good-

man 124 Qa. 532, 52 S. E. S92. $2,500 where

the injured person suffered as a result of the
injury two and one-half years after it oc-
curred. . Alton R., Gas & Elec. Co. v. Webb,
119 111. App. 75. $1,000 for injury to stenog-
rapher earning $50 a month, where loss of
4 months' time resulted, and she suffered
much pain and was partly incapacitated.
Halley v. St. Joseph St. R., Light, Heat &
Power Co., 115 Mo. App. 652, 91 S. W. 163.
Pennaucnt disability from following voca*

tlon: $20,000 where man of 45, earning $3.50
per day, had lost his earning power. Bourke
V. Butte Elec. & Power Co. [Mont.] S3 P.
470. $4,000 where a man 60 years of age
was rendered incapable of following his
usual vocation. Little Rock, etc., R. Co.
V. McQueeney [Ark.] 92 S. W. 1120. $3,000
where vigorous young man earning $75 per
month was probably permanently unfitted
for following his vocation. Little Rock, etc.,

R. Co. v. Cross [Ark.] 93 S. W. 981. $3,500
for permanent injury and much pain and suf-
fering, plaintiff being incapacitated for man-
ual work in his calling. First Nat. Bank
V. Chandler [Ala.] 39 So. 822. $15,000 for
injuries resulting in insanity and permanent
physical disability of a man 33 years of ago
earning $65 per month. Central of Georgia
R. Co. V. Harper, 124 Ga. 836, 53 S. E. 391.

$3,150 where a. formerly strong, able-bodied
man is rendered permanently disabled. Chi-
cago Union Traction Co. v. Jacobson, 118 111.

App. 383. $3,000, permanent injuries which
materially diminish earning capacity. Coal
Belt Elec. R. Co. v. Kays, 119 111. App. 23.

$3,500 for wrecked and permanently impair-
ed health. Illinois Cent. B. . Co. v. Coley
[Ky.] 89 S. W. 234. $10,000 for injuries to
a 16 year old boy which rendered him an
invalid for life and destroyed his future.
Shoninger Co. v. Mann, 121 111. App. 275.

$5,500 where one was probably permanent-
ly injured and rendered an invalid. Chad-
wick V. St. Louis Transit Co., 195 Mo. 517, 93

S. W. 798.

Sight and hearing: $1,641 for painful in-
juries to head, back, face, and eyes, the
injury to the eyes being probaWy perman-
ent. Illinois Cent. R. Co. v. Morris [Ky.]
90 S. W. 979. $6,500 for injury to eyesight
and hearing, permanent, and injury causing
impotenoy. Galveston, etc., R. Co. v. Fitz-
patrick [Tex. Civ. App.] 14 Tex. Ct. Rep.
790, 91 S. W. 355. $2,000 where a miner
31 years of age earning $2.50 to $3 per
day lost sight of one eye, is partially para-
lyzed, is incapacitated for manual labor, and
his condition is permanent. Kellyville Coal
Co. V. Strine, 117 111. App. 115. $9,000 where
railroad man lost the use of an ear, render-
ing him unfit to follow his vocation, was
bruised and suffered great physical and
mental pain. Missouri, etc., R. Co. v. Houli-
han [Tex. Civ. App.] 15 Tex. Ct. Rep. 559,
93 S. W. 495. $2,000 for injury to an eye
which destroyed its sight, causing much
pain and inconvenience, which inconvenience
if not pain would be permanent. Vohs v.

Shorthill & Co. [Iowa] 107 N. W. 417. $3,-

650 for injury to eyes and nervous system.
Cumberland Tel. & T. Co. v. Harp [Ky.] 90 S.

W. 980.

Injuries tp head: $1,205 for hand broken
and otherwise injured, face cut, teeth loosen-
ed. Lane Bros. & Co. v. Bott, 104 Va. 615,

52 S. B. 258. $15,000 for i^ijury to skull of
boy 11 years old, impairing mental capacity
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and threatening- Insanity. St. Louis, etc.,

R. Co. V. Tomlinson [Arlt.] 94 S. W. 613.

$5,000 wliere a 12 year old boy sustained a
fractured sicull resulting in temporary pa-
ralysis and permanent injury. Solomon v.

Euechole, 119 111. App. 595. $650 for injury
to head. Williams v. St. Louis, etc., R. Co.
[Mo. App.] 96 S. W. 307.

Spinsil and nervous injuries: $2,000 for
painful and partly permanent injury to back^
Citizens' R. Co. v. Wade [Tex. Civ. App.]
14 Tex. Ct. Rep. 29, 91 S. W. 645. $20,000
where locomotive engineer, 32 years old, sus-
tained a double hernia, his nervous system
was shattered, back, kidneys, and bladder in-
jured. Galveston, etc., R. Co. v. Stevens [Tex.
Civ. App.] 15 Tex. Ct. Rep. 977, 94 S. W.
395. $5,000 for permanent, painful, and in-
capacitating injury to back. St. Louis S. W.
R. Co. V. Johnson [Tex. Civ. App.] 15 Tex.
Ct. Rep. S13, 94 S. W. 162. $7,500 for in-
juries to back, spine, hips, and muscles, ne-
cessitating use of crutches, great phyj?-
ical and mental pain saffered. Sexual
power lost. St. Louis S. W. R. Co. v. Morrow
[Tex. Civ. App.] 93 S. W. 162. $1,100 for in-
jury to back and hip where plaintiff be-
came lame, suffered pain, required medical
treatment, and was to some extent inca-
pacitated from pursuing his occupation. Tri-
City Ry. Co. v. Gould, 118 111. App. 602. $7,-

500 for injuries to spine and hip of healthy,
unmarried woman 44 years of age, inca-
pacitated for doing housework, nervous and
iiritable, has intense headaches, unable to

sleep without use of narcotics. West Chica-
go St. R. Co. V. Vale, 117 111. App. 155.

$5,000 for concussion of the spinal cord, but
the doctor,g did not testify positively: no
evidence as to permanence. Costello v.

Frankman [Minn.] 107 N. W. 739. $7,500
for nervous shock and paralysis, probably
permanent. McCord v. Minneapolis, etc., R.
Co. [Minn.] 105 N. W. 190. $2,500 for In-
jury to spine causing great pain, confined
to bed four weeks, treated by physician 35

times, injury probably permanent. ICeeton
v. St. Louis & M. R. Co., 116 Mo. App. 281,

92 S. W. 512.
Burns and scalds: $350 where woman was

scalded by steam from locomotive and wag
injured by collision with post in trying to

escape from steam. Gulf, etc., R. Co. v.

Tullis [Tex. Civ. App.] 14 Tex. Ct. Rep. 478,

91 S. W. 317.

Fractures, dislocations, and fnjurios to and
loss of limbs: $850 for fractured arm, caus-
ing much pain and dislocated hip. Southern
R. Co. V. Burgess [Ala.] 42 So. 35. $2,500

for loss of two fingers of right liand,

Choctaw, etc., R. Co. v. Craig [Ark.] 95

S. W. 108. $4,000 for a probably permanent
injury to a foot. Chicago & A. R. Co. v.

Walker, 118 111. App. 397. $4,750, broken
bone w-hich never will unite. Chicago City
R. Co. V. Lov.'itz, 119 111. App. 360. $1,000
for bruises 3.nd permanent injury to the arm
of a contractor earning from $60 to $80
per week. Jacksonville & St. L. R. Co. v. Lam-
ing. 117 111. App. 61. $1,000 not excessive for
fracture of femur, serious and probably per-
manent injury to hip joint. City of Mattoon
V. Faller, 117 111. App. 65. $10,000 where
healthy boy 14 years of age was crushed un-
der a car, right thigh bone broken, and leg
made shorter than the other. Chicago
Union Traction Co. v. O'Brien, 117 111. App.

183. $6,000 for fracture of hip. Chicago &
J. Elec. R. Co. V. Fatten, 122 111. App. 174.

$2,000 for injury to foot and ankle of man
28 years of age, which incapacitated him
for work for 38 days and the use of his foot
was to some extent permanently Impaired.
Consolidated Coal Co. v. Shepherd, 122 111.

App. 323. $20,000 where bright boy 8 years
old lost one leg at thigh and other at knee.
Pittsburgh, etc., R. Co. v. Simons [Ind. App.]
76 N. B. 883. $3,000 for a fracture of the
neck of one of the femurs which permanent-
ly shortened the limb. Wright v. Davenport
[Iowa] 104 N. W. 1022. $11,000 where railroad
fireman, 33 years old had his head split, arm
broken, spine injured, and sustained other
injuries, and was rendered unable to perform
manual labor. Cincinnati, etc., R. Co. v.
Curd [Ky.] 89 S. W. 140. $2,500 for twisted
ankle, nervous system injured, intense pain
suffered. Injuries probably permanent. Board
of Couneilmen of Frankfort v. Chinn [Ky.]
89 S. W. 188. $7,000 where fireman 22 years
of age was co.isiderably burned and scalded,
four ribs broken, lungs permanently injured,
in hospital for six months. Illinois Cent.
R. Co. V. Quirey [Ky.] 89 S. W. 217. $1,-
000 where a tobacco stemmer earning $1.25
per day had fingers permanently injured.
Covington & C. Bridge Co. v. Smith [Ky.]
89 S. W. 674. $5,000 for loss of leg and
suffering attending amputation. Louisville
& N. R. Co. v. Helm [Ky.] 89 S. W. 709.
$7,000 where healthy man 42 years of age
was so injured that he could not walk with-
out a cane, suffered great and continuous
pain, and was prevented from following his
usual occupation. Stagg Co. v. Brightwel)
[Ky.] 92 S. W. 8. $1,500 for permanent in-
jury to hand, destroying its use one-half.
Chesapeake & O. R. Co. v. Wiley [Ky.] 90 S.

W. 557. $350 for loss of two fingers and
painful injury to third, rendering it per-
manently stiff and misshapen. Merganthal-
er-Horton Basket Co. v. Taylor [Ky.] 90 S.

W. 968. $616 where woman of 53 injured
her leg and was confined 12 weeks, suffer-
ing much pain. City of Bowling Green v.
Duncan [Ky.] 91 S. W^. 268. $800 for in-
Jury to ankle. City of Louisville v. Hall
[Ky.] 91 S. W. 1133. $4,000 for broken
ankle, dislocated hip. Injuries probably per-
manent. City of Paducah v. Johnson [Ky.]
93 S. W. 1035. $1,500 for serious and per-
manent injury to right hand. Antletz v.
Smith [Minn.] 106 N. W. 517. $7,500 for bad-
ly crushed and deformed hand, rendered per-
manently useless. Woman 22 years of age.
Carlin V. Kennedy [Minn.] 106 N. W. 340.
$2,100 for injury to leg, rendering the per-,
son unable to walk for four months, gen-
eral health seriously affected, and a fui;ure
surgical operation probable. New v. St.
Louis & S. R. Co., 114 Mo. App. 379, 89 S.

W. 1043. $1,500 where the injured party
lest $300 in wages, free use of one leg per-
manently impaired, and was the permanent
source of occasional pain. OrendorfE v. Ter-
minal R. Ass'n, 116 Mo. App. 348, 92 S. W. 148.
$5,000 for elbow permanently injured, in-
capacitating plaintiff from labor. Lindsay
V. Kansas City, 195 Mo. 166, 93 S. W. 273.
$5,000 where woman of 64 was out and bruis-
ed, one limb fractured near hip joint, and
nervous system permanently injured. Mc-
Caffery v, St. Louis & M. R. Co., 192 Mo. 144,
90 S. W. 816. $10,000 where locomotive Are-
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man had his leg- and foot crushed, so that
one leg was permanently shorter than the
other. Mississippi Cent. R. Co. v. Hardy
[Miss.] 41 So. 505. $1,500 for serious and
painful injuries to foot. City of Lexington v.
Fleharty [Neb.] lOi N. W. 1056. $1,500 where
plaintiff had arm broken in three places, re-
ceiving permanent injuries, and also other
bruises. McGahie v. Sproat, 97 N. Y. S. 751.
$1,200 for fractured knee cap. Galligan v.

Woonsoeket St. R. Co. [R. I.] 62 A. 376.
$9,300 where a young man earning $90 per
month sustained a permanent injury to his
knee. Galveston, etc., R. Co. v. Cade [Tex.
Civ. App.] 15 Tex. Ct. Rep. G6, 93 S. W. 124.
$8,416.22 where a railroad switchman had his
hand amputated. Missouri, etc., R. Co. v. Box
[Tox. Civ. App.] 14 Tex. Ct. Rep. 998, 93 S.

W. 134. $9,000 where man 24 years old
earning $1.75 per day lost three fingers of his
right hand. Rice v. Dewberry [Tex. Civ.
App.] 15 Tex. Ct. Rep. 193, 93 S. W. 715.

$6,000 for injury to ankle resulting in stiff

joint and permanent anchylosis. Whelan v.

Washington Lumber Co., 41 Wash. 153, 83 P.

»8. $5,000 for loss of foot by man of 44,

though earning capacity is only that of a
common laborer. Fr"Dman v. Ayars [Wash.]
85 P. 14. $8,000 where an engineer 31 years
old, earning $2.50 to $3 per day, was injured
so as to partially paralyze his right shoulder
and wholly paralyze the arm. Howard v.

BeldenvlUe Lumber Co. [Wis.] 108 N. W. 48.

Recoveries Ii^eld excessive. Breach of con-
tract: $1,000 held excessive by $350 where
a vendor of a business breached his contract
not to engage in the same line, of business in
the locality for a limited period. Mitchell v.

Barnham [Mo. App.] 95 S. W. 939.

Torts in general: Verdict of $1,500 for
conversion of parts of "model" typewriter
excessive, where it appeared the machine
would be worth $50, though it would cost
$2,000 or $3,000 to build such a model, and it

also appeared that an identical machine had
been bought for $3. Scharndorf v. Alien, 96
N. Y. S. 452. $2,000 for eviction of plaintiffs

from leased premises and destruction of fur-
niture worth $740, and for mental anguish
suffered on account of the wife's pregnancy
and having no place to go, held excessive by
$1,000. McClure v. Campbell [Wash.] 84 P.

825. $4,000 for malicious prosecution for ob-
taining property under false pretenses held
excessive, where it appeared that plaintiff re-

tained property which he obtained by means
of representation, which, though not proven
to be false, had led defendant to believe a
falsehood. Davis v. McMillan [Mich.] 12 Det.
Leg. N. 763, 105 N. W. 862.

Injury to property: $22,000 held excessive
by $7,000 in an action for injuries to property
and business' through a conspiracy in re-

straint of trade. Purington v. Hinchliff, 120
111. App. 523. Where plaintiff claimed only
$100 as depreciation in value of injured
horse, and no other expenditure, a verdict of

$190 was excessive. Curtis Blaisdell Co. v.

Ross, 98 N. Y. S. 759. Damage claimed was
value of coat, waist, and skirt, valued at $150,

but plaintiff admitted on trial that coat was
not damaged. Verdict for $150 was excessive

by the value of the coat. Cassasa v. New
York, etc., R. Co., 109 App. Div. 170, 95 N. Y.

S. 648.
Breacb of duty owed passenger: $400 for

ejection from train where no force was used.

and plaintiff suffered no personal Injury, but
missed an engagement with music pupils and
had to walk 9 blocks. Dayton & W. Traction
Co. V. Marshall [Ind. App.] 75 N. B. 824.
$2,000 where validation of return ticket was
refused and plaintiff was ejected from train
shed and had to buy a ticket, but the amount
paid was tendered back later, no injury hav-
ing resulted and no publicity being given the
ejection. Pittsburgh, etc., R. Co. v. Coll [Ind.
App.] 76 N. B. 816. $8,000 reduced to $3,000
where a railroad brakeman raped a passen-
ger which resulted in pregnancy, but where
it did not appear that the mental anguish of
the plaintiff wa,s great or lasting. Garvik v.
Burlington, etc., R. Co. [Iowa] 108 N. W. 327.
$1,000 for ejection of a passenger from a
train because of apparent invalidity of his
ticket held excessive where the conductor did
not act roughly or unkindly and the passen-
ger only had to walk back about one mile to
wliere the ticket was purchased and lay over
until next day. Southern R. Co. v. Hawkins
[Ky.] 89 S. W. 258.
Personal injuries; $9,000 for injuries to a-

laborer held excessive and reduced by $2,000.
Bulduzzi V. James Ramage Paper Co., 140 P.
95. $2,000 excessive by $1,000 where the only
injury relied upon is a diseased condition
almost conclusively shown to be such that it

could not have been produced by the injury,
and there -was no evidence of serious external
injury. Heinmiller v. Winston Bros. [Iowa]
107 N. W. 1102. $10,500 where the evidence
was very uncertain as to the extent of the
injuries, and there was a conflict of expert
testimony as to whether the injuries were
permanent. Illinois Cent. R. Co. v. Houohins
[Ky.] 89 S. W. 530. $7,500 verdict reduced
to $5,000 where laborer earning $480 a year
was injured, but evidence that injury was
p-ermanent was unsatisfactory. Bragg v.
Metropolitan St. R. Co., 192 Mo'. 331, 91 S. W.
527. Where there was no evidence of a pecuni-
ary loss or loss of wages, no allegation of per-
manent injury or inability to work, or con-
tinuing pains, a motion granted by the trial
judge to set aside a verdict of $5,000 will
not be reversed on appeal. Ross v. Metropoli-
tan St. R. Co., 104 App. Div. 378, 93 N. Y. S.
679.
Fractures, dislocations, and in.iuries to and

Ions of limbs: $5,000 reduced to $3,500 where
injury resulted in loss of ends of three fingers
and split thumb, leaving free use of only
little finger. Kirby v. Wheeler-Osgood Co.
[Wash.] 85 P. 62. $15,000 to young locomo-
tive fireman earning $1,000 per year for loss
of left hand, held excessive by $5,000. Scheu
V. Pennsylvania R. R., 141 F. 495. $12,000
where a conductor had his leg crushed, held
excessive by $2,000. Chicago Union Traction
Co. V. Sawusch, 119 111. App. 349. $500 is ex-
cessive for slight green stick fracture of arm
above elbow, slight bruises about head, till

objective symptoms of injury disappearing
in three weeks. Village of Westville v.
Horn, 117 111. App. 89. $15,000 reduced to
$10,000 where lawyer 70 years old had thigh
bone fractured, was laid up several months,
had to use crutches, and the injury was like-
ly to make him permanently lame. Devoy v.

St. Louisi Transit Co., 192 Mo. 197, 91 S. W.
140. $12,000 reduced to .$9,000 tor loss of
hand of switchman eg-rning $90 per month.
Phippin V. Missouri Pao. R. Co. [Mo.] 93 S.

W. 410. $1,600 excessive by $600 where
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§ 7. Pleadvng, evidence, and procedure. A. Pleading?"—^AU damages that

necessarily flow from the wrongful act complained of may be recovered under the

ad damnum clause, without special averment/^ but damages which result naturally

and prozimately but not necessarily or by implication of law from the alleged wrong-

ful act, must be specially pleaded.^^ Thus, the law will not imply from the injury

alone the damages peculiar to, and resulting in, each individual case;^^ hence, there

plalntifE had one toe amputated and his foot
somewhat impaired, and suffered some pain,
but his expenses and loss of time amounted
to only $400. Smith v. Dow [Wash.] 86 P.
555. Longshoreman 39 years old, earning
from $50 to $75 per month, besides other in-
juries, had to have left leg amputated below
knee. $20,000 held excessive 'by $6,000.
Melse V. Alaska Commercial Co: [Wash.] 84
P. 1127. $15,000 for loss of anterior portion
of a foot and stiffening of a thumb reduced
to $12,000. International & G. N. R. Co. v.

Price [Tex. Civ. App.] 15 Tex. Ct. Rep. 408,

95 S. W. 660. $16,000 reduced to $14,000
where prior to the injury the injured party,
34 years of age, was healthy and robust and
weighed 175 pounds, and afterwards was a
nervous wreck suffering from insomnia,
pleurisy, neuralgia, and irregular menstru-
ation. Galveston, etc., R. Co. v. Vollrath
[Tex. Civ. App.] 89 S. W. 279.
Sight and hearing: $12,000 for injuries to

unmarried female resulting in loss of an eye
after surgical operation causing great pain,
and diminishing to some extent her vision
from the other eye. Reduced to $6,000. Ol-
well v. Skobis, 126 Wis. 308, 105 N. W. 777.

$33,000 held excessive by $13,000 where young
railway mail clerk of good habits lost an eye
and was partially paralyzed so that he could
not walk. Williams v. Spokane Palls & N.
R. Co. [Wash.] 84 P. 1129.

IlTulses and shock; $3,000 excessive for
temporary injuries consisting of bruises, cut
on eyelid, insomnia, headache, and nervous-
ness. Chicago City R. Co. v. MoGaughna, 117

111. App. 538. $2,013 for scraping of skin
from arm to knee, some bruises and pain.
p:vidence as to permanence of injuries un-
satisfactory. Tri-City R. Co. v. Widenhoeft,
118 111. App. 581. $4,500 for general physical
injuries and nervous shock. Probably tem-
porary. Illinois C. R. Co. v. Downs. 122

111. App. 545. $5,000 for injuries to child of

5 struck by locomotive, where only a few-

scratches and bruises were found when she
was picked lip. Serano v. New York, etc., R.
Co., 99 N. T. S. 1103.

Tntcrnal Injury: $5,500 reduced to $3,500
where only injury was hernia, which did not
disable plaintiff, and which could probably
be cured by operation costing $200 or $300
and six weeks' time. Leeson v. Sawmill
Phoenix, 41 Wash. 423, 83 P. 891.
Adeanacy of recovery: $1,000 for broken

arm, mutilated hands, part of one ear cut
off, and permanently deaf in the other, be-
sides other injuries, held inadequate and in-
creased to $4,500. The San Rafael [C. C. A.]
141 F. 270. $5,000 for death of man who left

an insane wife and seven minor children
dependent on hiryi, held inadequate and in-

creased to $7,500. Id. Verdict covering doc-
tor's bill only, inadequate where proof show-
ed that plaintiff suffered some pain and was
interrupted in his work, pe Taulus v. New

York City R. Co., 97 N. T. S. 995. Appellate
court refused to increase recovery of $1,000
when injuries consisted in two broken ribs,
a punctured lung, and other bruises and suf-
fering. Stoker v. Hodge Pence & Lumber Co.
[La.] 41 So. 211. An award of nominal dam-
ages in a personal injury action held so in-
adequate under the facts as to authorize the
court to grant a new trial. Ford v. Minne-
apolis St. R. Co. [Minn.] 107 N. W. 817.

30. See 6 C. L. 932.
31. Terrace Water Co. v. San Antonio

Light & Power Co. [Cal. App.] 82 P. 562;
Union Traction Co. v. Sullivan [Ind. App.]
76 N. E. 116. In actions for torts, where the
law necessarily implies damage from the act
complained of, it is not necessary to allege
special damages. Smith v. Whittlesey
[Conn.] 63 A. 1086. When the wrongful act
complained of consists in inflicting a severe
bodily injury, the consequent pain and loss
of time are a. necessary direct result of the
injury and constitute a damage which the
law implies. Id. Such damage may he
shown under the general allegation and need
not be specially pleaded. Id. Inability to
follow one's ordinary vocation may be proved
to characterize the 'extent of such injury.
Id.

32. Special damages cannot be proved un-
less alleged. Jeweti y. Buck [Vt.] 63 A. 136;
Smith V. Whittlesey [Conn] 63 A. 1085.
Where petition for damages for delay in de-
livering message announcing brother's fatal
illnpss only claimed damages for anguish
suffered while waiting for lier train, her de-
lay being caused by the delayed delivery of
the message, plaintiff could not recover for
anguish suffered because she failed to reach
her brother before his death. Western Union
Tel. Co. V. Cfampbell [Tex. Civ. App.] 14 Tex.
Ct. Rep. 484, 91 S. W. 312. Damages for ag-
gravation of one's mental disorder are not
recoverable under a complaint for assault al-
leging that because of such assault plaintiff
was injured, becarne sick and disordered for
a month, during wiiich time he was deprived
of social enjoyment and suffered bodily pain
and was obliged to undergo medical treat-
ment. Lindsay v. Wabash R. Co. [Mich.] 12
Det. Leg. N. 430, 104 N. W. 656. Allegation
of facts held insufficient to show notice to
carrier of the special damages resulting from
a failure to forward baggage as per contract.
Wehman v. Southern R. Co. [S. C] 54 S. E. 360.
In a suit for damages for personal Injuries,
there can be no recovery on account of epilepsy
from which the patient claims to be suffer-
ing, but no mention of which is made in the
petition, unless the jury And that epilepsy is
a natural and ordinary result of the injuries
averred, and also that the epilepgy, if any,
from which plaintiff suffers is a result of the
injuries sustained. Cleveland & S. W. Trac-
tion Co. V. Hamner, 7 Ohio C. C. (N. S.) 133.
In an action on the case for false warranty
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can be a recovery for" loss of time and earnings^* and for expenditures on account

of the injury alleged^^ only to the extent that such special damages are alleged.^'

The damages for which recovery is sought must be set out with sufficient particu-

•larity to enable the defendant to prepare the defense. **' Under a general allegation

of bodily injuries, plaintiff may prove any injury to his person.'* But where the

of a horse, special (Jamages for feeding, care,
etc., may be recovered where alleged and
proven. Wallace v. Tanner, 118 111. App. 639.

33." Union Traction Go. v. Sullivan EInd,

APP.] 76 N. B. 116.

34. Union Traction Co. v. Sullivan [Ind.
App.] 76 N. B. 116; Smith v. Whittlesey
[Conn.] 63 A. 1085; Southern R. Co. v. Haw-
kins [Ky.] 89 S. W. 258; Stafford v. Adams,
113 Mo. -App.. 717, aS-S. W. 1130, An,.alleg-a-
tion' that plaintiff was prevented from at-
tending his ordinary business serves to char-
acterize the injury and its extent in a gen-
eral way but does not lay foundation for
proof of special damage. Smith v. Whittle-
sey [Conn.] 63 A. 1085. Complaint alleging
that plaintiff was pfermanently disabled froni
following .his usual vocation and has l9St

(V will l.ose the earnings of his labor, or busi-
ness s.ufBciently pleads loss of earnings.
Wellmeyer v. St. Louis Transit Co. [Mo.] 95

S. W. 925.

35. .Baltimore, etc., B. Co. v, Schel'l, 122
111. App. 346; Smoot v. Kansas City, 194 Mo.
613, 92 S. W. 363.

36. Allegations held Sufficient to entitle a
recovery for time lost because of injuries

sustained. San Antonio &' A. P. R. Co. v.

Wood [Tex. Civ. App.] 14 Tex. Ct. Rep. 489,

92 S. W. 259. Allegation that plaintiff was
prevented from transacting and attending to

her business and deprived of gains and prof-

its which she would have rnade but for the
injury held to admit proof that she had made
?300 a year by dressmaking prior to her in-

Jury. Chicago Union Traction Co. v. May
till.] 77 N. E. 933. Order for bill of particu-
lars held proper in so far as it required plain-

tiff to show loss of earnings in detail, char-
acter and value of her usual employment,
etc., but improper in requiring statement as
to money paid out for medical services, the

complaint containing, no allegation of such
payments but only alleging that such ex-

penditure would be necessary. Levy v. New
York City R-. Co.. 96 N. Y. S. 399.

37. Eastern Tex. R. Co. v. Moore [Tex. Civ.

App.] 16 Tex. Ct. Rep. 29, 94 S. W. 394. Com-
plaint which alleged that defendant deposit-

ed earth and built culverts on plaintiffs land,

but did not allege the amount of damage done
w-arranted recovery of nominal damages
only. Hubenthal v. Spokane & I. R. Co.

[Wash.] 86 P. 955. A plea of recoupment be-

ing a cross action by the defendant against

the plaintiff its allegations as to damages
must be as specific and certain as if made in

the petition. Whitt v. Blount, 124 Ga. 671.

53 S. E. 205. Where a declaration alleged

^ama.ge for the maintenance of a nuisance

en- special demurrer the plaintiff should be
required to allege for what length of time

the nuisance had been maintained during his

ownership of the property. City Council of

Augusta v. Marks, 124 Ga. 365, 52 S. B. 539.

A declaration alleging that the market value

Of a lot had been depreciated In v.alue a per-

tain sum by reason of a nuisance created and

maintained by defendant Is subject to special
demurrer in that it did not state the value
of the lot tjefore the injury. Id. In action
against landlord for trespass during the
term, a complaint alleged in one count that
plaintiff and his fafnily suffered great physi-
cal pain and mental anguish, and were made
sore and sick, and exposed to inclement
weather by defendant's acts. The count was
construed as one charging financial damage,
and not as one claiming damages for pain
and suffering by the family. Snedecor v.

Pope, 143 Ala. 275, 39 So. 318. Complaint in
action for breach of contract to sell securi-
ties which alleges that the securities which
defendant failed to sell became valueless is

a sufficient allegation of damage as against a
demurrer. Cause v. Com. Trust Co., 97 N. Y.
S. 1091. Petition alleging perrnanent injuries
and impairment of earning capacity held' suf-
ficient to present the issue of plaintiff's total
disability to earn money in the future as a
result of an injury while a passenger on de-
fendant's street car. Goodloe v. Metropoli-
tan St. R. Co. [MO. App.] 96 S. W. 482.

38. Defendant should move for more par-
ticular statement if he desires it. Rudomin
V. Interurban St. R. Co., Ill App. Div. 548, 98
N. Y. S. 506, Complaint alleging several in-
juries and also that such injuries caused dis-
eases and impairment of plaintiff's physical
and mental abilities, admits proof of impair-
ment of eyesight and of diseases caused by
injuries alleged. Id. Where the complaint
alleges that plaintiff was made sick by his
injuries, proof of the specific diseases which
directly resulted from his injury was admis-
sible withput a more specific allegation there-
of. Proof of pleurisy admissible though not
particularly alleged. Lauder v. Currier [Cal,
App.] 84 P. 217. No variance where proof
showed fracture of tibia of left leg. and in-
jury to right elbow, and declaration alleged
that plaintiff was greatly bruised, hurt and
wounded, and divers bones of her body were
broken, and she became sick. Elgin, A. & S.
Traction Co. v. WilsOn, 217 111. 47, 75 N. E.
436. Complaint that plaintiff was struck
in the abdomen, and bruised, blackened and
injured there and internally, is broad enough
to admit proof of eruptions on the abdomen
caused by internal pains. Hynds v. Brook-
lyn Heights R. Co., 97 N. Y. S. 705. Allega-
tion that plaintiff was greatly bruised about
the head, face and body admits proof of in-
juries to head and face and to sight and
hearing. Terre Haute & I. R. Co. v. Prit-
chard [Ind. App.] 76 N. B. 1070. Allegation
that plaintiff was "permanently injured," held
broad enough to admit proof of diabetes as
result of injury received. Shoninger Co. v.
Mann [111.] 76 N. B. 354. A complaint for
injuries to one's back, legs, and body but not
precisely describing the parts claimed to be
injured is broad enough to admit, evidence
of the condition of the plaintiff's ankle,
je.we^ >v. Crane [Vt.] 62 A. 60. Under a
complaint setting forth injuries received and
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complaint specifies tlie injuries received, prooff cannot be given of any other in-

juries unless they necessarily and immediately flow from those named.^° The ac-

tual known facts of injury and their consequences should be set out with such

reasonable certainty as their character and nature permit.*" If the nature and ex-

tent of injuries cannot for any reason be stated, the complaint should so state.*^

Aggravation of an existing condition' is not special damage which must be specially

pleaded.*^ There is a conflict as to the necessity of specially pleading mental suf-

fering.*^ An allegation that plaintilf has suffered and will continue to suffer great

physical and mental pain is sufficient to admit proof of present and future suffering.**

Where special damages are sought to be recovered for breach of contract, all

the facts upon which the right to recovery depends must be alleged and proved.*^

results arising therefrom where a physician
testified that fainting- spells resulted from
such injury, such fainting- spells may be
proved as an element of damages though not
speciflcally alleged. Renders v. Grand Trunk
R. Co. [Mich.] 13 Det. Leg. N. 314, 108 N.
W. 368. Under an allegation that by reason
of bruises received plaintiff became ^ick,
sore, lame, and disordered, she may testify
as to the condition of her memory and nerves
as a result of such injury. Ilannigan v.

Wright [Del.] 63 A. 234. Under a complaint
alleging that plaintiff -was injured about the
head, shoulders, and legs, his arm broken
and vrist sprained the plaintiff may testify
that he -was badly bruised up. City of Dal-
las v. McCullough [Tex. Civ. App.] 16 Tex.
Ct. Rep. 348, 95 S. W. 1121. Under a com-
plaint alleging a broken arm it is proper
to admit evidence that while the arm was
in a cast the muscles decreased in size, as
against an objection that such injury was not
alleged. Id.

39. Rudomin v. Interurban St. R. Co., Ill
App. Div. 548, 98 N. T. S. 506. Where a com-
plaint did not allege injuries to the neck
but the evidence showed such injury it was
error to authorize recovery for all Injuries
sustained. Dallas Consol. Blec. St. R. Co. v.

English [Tex. Civ. App.] 15 Tex. Ct. Rep. 606,

93 S. W. 1096.
40. Complaint held demurrable for lack

of definiteness. Dallas Consol. Elec. St. B.
Co. V. McAllister [Tex. Civ. App.] 14 Tex. Ct.
Rep. 388, 90 S. W. 933. Complaint alleging
that "plaintiff was thrown with great force
and violence to the ground, knocked down,
and two ribs of his right side broken or
fractured, his left knee dislocated, his right
arm strained, and the right side of his back
just above his right kidney bruised," held
s'ufficiently definite. City of Garnett v. Smith
[Kan.] 83 P. 615. Where the injury alleged
is internal, and on motion to make more
definite, plaintiff alleges the general loca-
tion and effects of his injury and that he Is
unable to describe the locality and nature of
the injury or the names of the parts affected
with more definiteness, a second motion to
make more definite is properly denied. City
of lola V. Farmer [Kan.] 84 P. 386. A com-
plaint in an action for personal injuries
must set forth specifically the nature and
character of the injuries. Complaint held
sufficient. City of Dallas v. McCullough
[Tex. Civ. App.] 16 Tex. Ct. Rep. 348, 95 S.

W. 1121.
41. Dallas Consol Elec. St. R. Co. v. Mc-

Allister [Tex. Civ. App.] 14 Tex. Ct. Rep. 388,
90 S. W. 933. Injuries should be more spe-
cifically alleged than as injuries to the head,
heart, nervous system, etc., or it should ap-
pear that they could not be more specifically
described. Dallas Consolidated Blec. St. R.
Co. V. Black [Tex. Civ. App.] 13 Tex. Ct.
Rep. 897, 89 S. W. 1087.

•42. Where allegations of injury were full,
proof of aggravation of ruptured conditioin
resulting from Injury was admissible without
a special allegation. Indiana Union Traction
Co. V. Jacobs [Ind.] 78 N. E. 325.

43. A complaint praying for actual dam-
ages Includes damages for wounded feelings
and mental suffering. McGhee v. Cashin
[Ala.] 40 So. 63. Where the complaint did
not allege mental suffering or claim damages
therefor it was error to instruct the jury to
consider it, in a personal injury case. City
of Rockwall v. Heath [Tex. Civ. App.] 14
Tex. Ct. Rep. 230, 90 S. W. 514. A complaint
for personal injuries alleging that plaintiff
suffered great bodily pain and was confined
to her bed for a long time on account of the
injury authorizes a recovery for mental an-
guish though not alleged. Ousley v. Hampe,
128 Iowa, 675, 105 N. W. 122. Mental suffer-
ing not set up as a separate cause of action,
but as an element of damage, cannot be
reached by demurrer to the entire complaint.
Hall v. Western Union Tel. Co., 139 N. C.
369. 52 -S. E. 50.

44. Missouri, etc., R. Co. v. Box [Tex.
Civ. App.] 14 Tex. Ct. Rep. 998, 93 S. W. 134.

45. In an action against a carrier for de-
lay in delivering threshing machines, where
special damages because of loss of thresh-
ing contracts were claimed, the names of the
persons with whom it is claimed such con-
tracts were had should be alleged. Missouri,
etc., R. Co. v. Sproles [Tex. Civ. App.] 92 S.
W. 40. Damages recoverable for breach of
contrs,ct by a purchaser in refusing to ac-
cept goods which the seller procures from an-
other and Is to deliver to the purchaser are
limited to such as are established by data
furnished by the pleadings and evidence and
if no such data is supplied nothing but puni-
tive damages may be recovered. Parkins v.
Missouri Pac. R. Co. [Neb..] 107 N. W. 260.
Where one sues toi recover special damages
he must allege and prove that the defendant
had notice that such loss was probable if
the contract was not complied with, and the
rule of constructive notice does not apply to
such case. Missouri, etc., R. Co. v. Sproles
[Tex. Civ. App.] 92 S. W. 40. Allegations of
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In an action for liquidated damages for breach of a contract, the plaintiff is not re-

quired to plead and prove specific injury, in addition to the breach,*" nor is it nec-

essar}' to allege and prove the impracticability of fixing the damages.*' Ordinarily

a claim for damages for breach of contract is an entirety and cannot be split up
and recovered in separate actions.**

Punitive damages need not be claimed eo nomine; all that is necessary is that

the pleading shall state a cause of action which if proved wiU entitle the plaintiff to

such damages.*" Wliere punitive damages are sought for a particular wrongful act,

and plaintiff relies, as evidencing- the animus with which that act was committed,

upon the commission of a wholly independent act, done at a different time and place,

defendant should be advised by plaintiff's pleadings of the case he is expected to

meet.^"' °^ A complaint which states a cause of action for nominal damages is not

demurrable, though no actual damages are alleged.^^ A complaint need not set

out or disclose a proper legal measure of damages."" It is unnecessary in most ac-

tions, when the demand is unliquidated and sounds wholly in damages, and where

there is but a single cause of action, to state specifically and in amounts the differ-

ent elements which go to make up the sum total. It is sufficient to claim a gross

sum.^* If, however, a pleader elects to claim a specific sum for any one or more
of the items, he is restricted in his recovery on such items to the amount claimed.""

An improper claim of damages in a complaint cannot be reached by a demurrer.""

Where the action is based on a statute, facts must be alleged bringing the action

within the terms of the particular statute relied upon."'

a complaint for special damages against a
carrier for delay In the shipment of thresh-
ing machines held sufficiently specific. Id.

46. Long V. Furnas [Iowa] 107 N. W. 432.

47. Action for liquidated damages for
breach of a contract not to engage in a busi-
ness similar to one sold. Shafer v. Sloan
ICal. App.] 85 P. 162.

48. City of Chicago v. Duffy, 117 111. App.
261.

49. Martin v. Corscadden [Mont.] 86 P.
33. Where the complaint alleges and the
proof shows facts such as will warrant a re-
covery of exemplary damages they need not
be claimed by name and as such but may
be recovered under a claim for damages gen-
erally. Shoemaker v. Sonju [N. D.] 108 N.
W. 42. Exemplary damages may be recov-
ered under a complaint alleging that plain-
tiff was injured by a vicious bull which the
defendant knowing of its vicious character
allowed to trespass on plaintiff's premises.
Hull V. Douglass [Conn.] 64 A. 351. Though
a complaint contains a prayer for punitive
dannages if it contains no allegations war-
ranting such relief, it cannot be granted.
Foard of Directors of St. Francis Levee Dist.

v. Redditt [Ark.] 95 S. W. 482. A complaint
In an action against attorneys for negli-

gence by which a cause of action for slan-
der w^as lost, which alleges that $5,000 actual
and $5,000 punitive damages might have been
recovered and demanding judgment for $10,-

000 does not demand punitive damages
against the attorneys. Patterson v. Frazer
tTex. Civ. App.] 16 Tex. Ct. Rep. 78, 93 S. W.
146.

.50, 51. Central of Georgia R. Co. v. Au-
gusta Brokerage Co., 122 Ga. 646, 50 S. B.

473.
In an action for damages for flooding land.

and for plaintiff's arrest, which grew out of
the controversy regarding the flooding of the
land, it was lield to claim only exemplary
damages for the arrest. Cody v. Lowry [Tex.
Civ. App.] 14 Tex. Ct. Rep. 788, 91 S. W. 1109.

62. That a declaration or count thereof
sets up elements of damages that are not re-
coverable, or claims greater damages than
the case made entitles plaintiff to recover,
does not render the declaration demurrable .

if any damages, even nominal, are recover-
able. Western Union Tel. Co. v. Barlow
[Fla.] 40 So. 491. Where a contract and
breach thereof are alleged, plaintiff is at
least entitled to nominal damages and the
complaint is not demurrable though it tails
to allege damages. Gause v. Com. Trust Co.,
97 N. Y. S. 1091. In an action for a breach
of contract, a complaint which states facts
entitling plaintiff to nominal damages is suf-
ficient against a demurrer. Grau v. Grau
[Ind. App.] 77 N. B. 816. The violation of a
person's legal rights through a tort gives
rise to a right of action and to a verdict
for at least nominal damages without spec-
ification as to the particular amount of dam-
age resulting. Davis v. Arkansas So. R. Co.
[La.] 41 So. 587. Complaint in action for
breach of warranty as to variety of seeds
that alleged an inferior crop of hay was pro-
duced, and that plaintiff was damaged in the
sum of $1,000, was not demurrable. Moody
v. Peirano [Cal. App.] 84 P. 783.

53. St. Louis S. W. R. Co. v. Jenkins [Tex.
Civ. App.] 14 Tex. Ct. Rep. 77, 89 S. W. 1106.
A complaint otherwise good is not subject
to general demurrer because of failure to al-
lege a specific measure of damages or be-
cause praying for the application of an im-
proper measure. Shropshire v. Adams [Tex.
Civ. App.] 13 Tex. Ct. Rep. 540, 89 S. W. 448.
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A petition by a parent for damages for the abduction and detention O'f a child

should allege loss of the child's services and that the parent is entitled thereto.^'

Facts which do not justify a trespass but which would go in mitigation of damages

need not be specially pleaded. ^°

(§7) B. Evidence as to damages."" Burden of proof and sufficiency of evi-

dence.—The burden is upon the plaintiff to prove that he has sustained actual dam-
ages*^ as the proximate result of the wrongful act of defendant complained oP^

and the amount of each item of damages claimed.**^ Mentai suffering may be im-

54, 55. Habig v. Parker [Neb.] 107 N. W.
127.

56. Central of Georgia R. Co. v. Keyton
[Ala.] 41 So. 918.

57. Complaint for treble damages under
Code §§ 2125, 2130, forbidding any contract
combination or agreement to prevent the car-
riage of freight from being continuous from
place of shipment to destination, must al-

lege facts bringing the case within the ex-
press terms of the statute. Clark v. Ameri-
can Express Co. [Iowa] 106 N. "W. 642. Com-
plaint held insufficient. Id. Where an ad-
ministrator proceeds under B. & C. Comp.
§ 1152, for double damages against a per-
son who has converted property of a de-
cedent, he must allege that he seeks double
damages or the complaint will be construed
as one under § 385 for actual damages on-
ly. Springer v. Jenkins [Or.] 84 P. 479.

A complaint under a statute providing for
^multifold damages which prays for the
actual amount of damage sustained and
for other proper relief under the statute
authorizes the court to enter judgment for

double damages as allowed by the statute.

Carpenter v. Chicago & A. R. Co. [Mo. App.]
95 S. W. 985.

58. Even though no recovery Is in fact

sought for loss of services. Washburn v.

Abram [Ky.] 90 S. W. 997.

59. Western Union Tel. Co. v. Dickens
[Ala.] 41 So. 469.

60. See 5 C. Li. 937.

01. One who sues for damages from fire

set by another has the burden to prove dam-
ages sustained. Allen v. Bainbridge [Mich.]

13 Det. Leg. N. 471, 108 N. W. 732. Damages
for impairment of ability to earn money can-
not be recovered where there is no evidence
to show that the injured person has any vo-
cation or business by which she could earn
money or that she ever did earn anything.
Becker v. Lincoln Real Estate & Bldg. Co.

["Mo. App.] 93 S. W. 291. Where on the
issue of damages in an action for the seller's

breach of contract for the sale of cattle, the
buyer proved the contract and market price,

no further burden rested upon him. McKay
V. Elder [Tex. Civ. App.] 92 S. W. 268. An
allegation that prior to the injury plaintiff
was soimd and healthy need not be proved
in order to recover for the injury sustained.
Green v. Houston Elec. Co. [Tex. Civ. App.]
13 Tex. Ct. Rep. 790, 89 S. W. 442.

62. One who sues to recover damages for
fire set by another has the burden to prove
tbat the fire was negligently allowed to
escape. Allen v. Bainbridge [Mich.] 13 Det.

Leg. N. 471, 108 N. W. 732. Proof that
horses limped after collision with car in-

sufficient to p^rove accident cause of in-

jury, where condition of horses before ac-

cident was not shown. Goodman v. New
York City R. Co., 95 N. T. S. 544.

03. The amount paid for medical services
cannot be awarded unless established by
the evidence. Smith v. Whittlesey [Conn.]
63 A. 1085. Without evidence as to amount
of doctors' bills and cost of medicines, there
can be no recovery therefor, though it is
proved that doctors attended the injured
plaintiff. Houston & T. C. R. Co. v. Garcia
[Tex. Civ. App.] 13 Tex. Ct. Rep. 969, 90
S. W. 713. Where damage is claimed for the
destruction or injury of personal property
the value of the property destroyed or the
extent of the damage or injury should be
proved, in order to enable the jury to render
an intelligent verdict. Snedecor v. Pope, 143
Ala. 275, 39 So. 318. Finding that purchaser
had suffered a loss of $150 by injuries to
a way appurtenant to his lands subsequent
to his purchase held not sustained by evi-
dence. Couson V. Wilson [Cal. App.] 83 P.
262. Where a company which insured plate
glass windows, which were broken by the
tortious act of a third person, by agreement
with the insured expended a certain amount
in replacing the glass, and claimed to be
subrogated to the rights of the insureif
against the wrongdoer and sued him, as
between them, the amount of damages was
not liquidated, and, under Civ. Code 1895 §

5073, though the case was in default, it was
necessary to establish the amount of such
damages. Maryland Casualty Co. v. Lanham,
124 Ga. 859, 53 S. E. S95. The class and con-
dition of the stock are material matters
in determining their market price, and in the
absence of evidence as to such matters, and
of what the market price of live stock of
the class in question was, damages cannot
be awarded for a claimed decline in price of
stock of the general description of that
which the carrier refused to accept and
transport. Chicago, etc., R. Co. v. Todd
[Neb.] 105 N. W. 83. In an action for in-
juries to plaintiff's son, where there was
no evidence that plaintiff lost the benefit
of his son's services, except as measured
by Ws earnings, nor that the future earnings
of the son would in reasonable pTobability
be lessened as a result of the accident, and
no expenses other than for medical services
were proven, the only damage recoverable
Was for loss of earnings and medical ex-
penses. Devine v. New YotTc City R. Co.,
96 N. T. S. 1058. Evidence of conversion
of 3 bales of cotton, and its value per'pound,
without proof of weight of each bale, au-
thorizes verdict for more than nominal dam-
ages. Baker v. Hutchinson [Ala.] 41 So.
S09. Where the evidence sliows that the
injured person was a farmer and prior to
the Injury had performed ordinary farm
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plied from physical injury and pain; no further proof is required.'^ If punitive

damfiges are claimed, he must establish facts warranting lecovery of damages of

that character."^ If the measure of damages is fixed by the contract for breach oi

which the action is brought, no other proof of damages is necessary."" Proof must

separate legal from iU^al damages."^ In an action for wrongful breach of a con-

tract for personal services, that plaintiff might have obtained other remunerative

employment is matter of defense."*

Admissibility in general.^^—^Proof should be confined to the issues raised by'

the pleadings.'"' Opinion evidence is incompetent as to the amount of damage,

this being a question solely for the jury,''^ but is competent on the various elements

of damage claimed^^ where the witness is shown to be qualified.'^ In an action for

work, but there is no evidence as to the
value of his time, It is proper to Instruct
that he may be allowed for any time that he
•was incapacitated. Definite proof of actual
value could not be made. Wood v. Chicago,
etc., R. Co. [Mo. App.] 95 S. W. 946. .Where
an Injured person does not testify directly
as to the value of his earnings but the evi-
dence shows that he was required to employ
a man at a certain salary it can be inferred
that plaintiil was Incapacitated for work
and his loss is the amount of salary paid
his servant. Wellmeyer v. St. Louis Transit
Co. [Mo.l 95 S. W. 936.

64. International & G. N. R. Co. v. John-
son [Tex. Civ. App.] 15 Tex. Ct. Rep. 982, S5
S. W. 595.

65. In an action for libel, the burden Is

upon plaintiff to prove malice as a basis tor
exemplary damages (Carpenter v. New York
Journal Pub. Co., 97 N. T. S. 478), and where
defendant introduces proof of want of malice,
plaintiff, to recover exemplary damages, must
show by a fair preponderance of the evi-

dence that the publication was made ma-
liciously or recklessly or wantonly or care-
lessly (Id.).

66. Under a contract for the sale of breed-
ing cattle providing that if the animal proved
barren the purchase price with interest

would be refunded, the measure for breach
of such contract is such amount independent
of depreciation in value of the animal. White
V. Miller [Iowa] 105 N. W. 993.

67. Rvidence from which the Jury cannot
determine legal damages from those too re-

mote to be recovered will not sustain a ver-

dict for more than nominal damages. West-
ern Union TeL Co. v. Totten [C. C. -A.] 141

F. 533.

68. Jefferson & N. W. R. Co. v. Dreeson
[Tex. Civ. App.] 96 S. W. 63.

69. See Evidence, 5 C. L. 1301.

70. Where It is alleged thai a particular

loss -svas occasioned by a particular fault,

the proof should be confined to the scope of

the allegations. Missouri, etc, R. Co. v.

Sproles [Tex. Civ. App.] 92 S. W. 40. Proof
of distressing character of Injuries, though
not to be considered as an element of dam-
ages, is not error when necessary to prove

the allegations of the complaint Coney
Island Co. v. Mitsch, 3 Ohio N. P. (N. S.)

81. Where iM^ltlon was broad enough to

admit proof of injury to soil by sedinient

deposited by overflow but plaintiff did not

claim such damage, defendant could not
prove that the soil had been enhanced in

7 Curr. Iiaw—68.

value by the deposit. Gulf, etc., R. Co. v.
Harbison [Tex.] 14 Tex. CJt. Rep. 895, 90
S. W. 1097. Where petition in action for
delay in delivery of message announcing
fatal illness of brother' alleged the unusual
attachment between the brother and sister,
such fondness for each other covild be shown
as a circumstance showing the extent of
the sister's suffering. Western Union Tel.
Co. V. Campbell [Tex. CTv. App.] 14 Tex. Ct.
Rep. 484, 91 S. W. 312. An allegation that
a horse, killed by the negligence of another,
Tvas of a certain market value, does not au-
thorize proof that the horse had no market
value but had an Intrinsic value for special
purposes. Gulf, etc., R. Co. v. Cooper [Tex^
Civ. App.] 89 S. W. 1001. In an action for
deceit in the sale of land based on misrepre-
sentations as to the ownership of certain
land, evidence of misrepresentations as to
the amount of timber on the lands is inad-
missible on the question of ^amages. Jewett
V. Buck [Vt.] 63 A. 136. In action for dam-
ages caused by overflow, plaintiff cannot re-
cover for the consequences of other over-
flows, not pleaded, and evidence thereof
is inadmissible. Central of Georgia R. Co. v.
Keyton [Ala,] 41 So. 918.

71- Wiggins V. St. Louis, etc., R. Co. [Moj
App.] 95 S. W. 311. Damages cannot be
proved by asking the Injured person if he
sustained any damage as a result of the
defendant's refusal to perform his contract.
Richmond v. Brandt, 118 111. App. 624. In
trespass for" cutting trees a witness may
not testify as to his estimate or judgment
of the damage in exact figiires. The amount
is the province of the jury. Western Union
Tel. Co. V. Ring, 102 Md. 677, 62 A. 801.
The opinion of a witness as to the amount
of damage resulting from a wrong, where
there are no facts upon w^hlch to base an
estimate. Is incompetent. Raymond v. Edel-
brock [K. D.] 107 N. W. 194. Witness may
not testify to his conclusion as to the amount,
but only facts from which it is for the
jury to determine the amount. City of Mc-
Cook V. McAdams CNeb.] 106 N. W. 988.

72. Where la.nd Is injured by reason of
a nuisance, an expert may not testify as to
the faat or the amount of damage but
may give his opinion as to the value of the
property before and after the commission
of the alleged tort Baltimore Belt R. Co. v.
Sattler, 102 Md. 5S.5, 62 A. 1125. In giving
such testimony he may state the reasons up-
on which his opinion Is based, so that the
jury may judgeastothe value of his opinion.
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negligence it .is incompetent to show that the defendant is insured against loss in

case of a recovery." Holdings: as to the admissibility of evidenfce. to, show the

vahie of property injured, destroyed, or converted,^^ the amount of lost profits,^'"'

the damage sustained by lareach of an irrigation contract,'^ and as to the admissi-

bility of evidence to aid the jury in assessing punitive damages" are given in the

notes.

Id. witnesses called to show the deprecia-
tion in the rental value of land may sup-
port their opinions by stating what crops
were raised before and after the land was
injured. Where the court instructs that
there can be no recovery for loss of crops.
Crabtree Coal Min. Co. v. Hamby's Adm'r
[Ky.] 90 S. W. 226.

73. Witnesses shown to be familiar with
surroundings may give estimate of dam-
ages to land caused by construction of tele-
graph line across it. Mason v. Postal Tel.
Cable Co. [S. C] 54 S. B. 763. Where one
sues for Injuries to real property caused by
smoke and cinders, a witness familiar with
the property may describe the effects thereon
of smoke, gas, vapors, etc. Baltimore Belt
E. Co. V. Sattler, 102 Md. 595, 62 A. 1125.
In an action for injuries to property caused
by the discharge of smoke and cinders
from passing engines, persons acquainted
with the property and who had observed the
injurious effects may testify as to the fact
of damage. Id. In trespass for cutting
trees a witness may not testify as to the
value of trees like those injured, for wood
or timber, after stating that he knows some-
thing about the value of such trees with-
out further showing as to his knowledge of
the subject. Western Union Tel. Co. v. Ring,
102 Md. 677, 62 A. 801. Where land is flood-
ed a witness familiar with its productive-
ness, and who knew the kind of year that the
year of the overflow was for raising cot-
ton, may testify as to the amount of cotton
land like the land in question would produce
in a season like the one in question. Chicago,
etc., R. Co. V. Seale [Tex. Civ. App.] 14 Tex.
Ct. Rep. 48, 89 S. W. 997. An expert could
testify as to the difference in the value
of cattle on account of shrinkage, it having
been shown what the amount of shrinkage
was for every ,24 hours of transportation.
Gulf, etc., R. Co. v. House [Tex. Civ. App.]
13 Tex. Ct. Rep. 752, 88 S. W. 1110. Wit-
nesses could testify as to market value of
cattle at destination if shipped with rea-
sonable dispatch and care though they had
not seen the cattle before shipment. Texas
& P. R. Co. V. Felker [Tex. Civ. App.] 14

Tex. Ct. Rep. 308, 90 S. W. 530.

74. Prewitt-Spurr Mfg. Co. v. Woodall,
115 Tenn. 605, 90 S. W. 623.

75. Where property injured or destroyed
has no market value, recourse must be liad
to its cost, utility, and use, and to the
opinions of witnesses who may possess such
information as will give weight to their
opinions. Rule applied to dredging machine.
California Development Co. v. Yuma Valley
Union Land & Water Co. [Ariz.] 84 P. 88.
In action to recover value of wheat burn-
ed in fire started by spark from defendant's
engine, market value of wheat at time of
Are could be shown, where it appeared that
if it had not been burned, it would have

been ready for the market In a" short time.
Quint V. Dimond, 147 Cal. 707, 82 P. 310.
To ascertain the value of converted property
at the time of its conversion, its value a
reasonable time prior and subsequent to Its

conversion may be shown. Austin v. Vander-
bllt [Or.] 85 P. 619. Where a claim is for
damages to real property, accrued at the
time' of the institution of the action, a wit-
ness may not testify as to the present con-
dition of the property. Baltimore Belt R. CO/
V. Sattler, 102 Md. 595, 62 A. 1125. Estimates
of damages to land caused by construction
of telegraph line should be based on de-
preciation of present market value of land,
not on any future conjectural value. Mason
V. Postal Tel. Cable Co. [S. C] 54 S. E. 763.
An appraisement made two years prior in a
bankrupt's inventory held insulHcient to over-
come the value as fixed by the sale. Id,
Sale price at foreclosure suit will be deem
ed Its value in the absence of clear proof
to the contrary, especially where the de-
fendant was previously notified that he would
be held liable for any deficiency. Id. In an
action for Injuries to a horse it Is not per-
missible to show that the owner had tried
to sell it for a certain price and had not
found a purchaser. Howard v. Fabj [Tex.
Civ. App.] 14 Tex. Ct. Rep. 1004, 93 S. W.
225. In an action against a carrier for the
loss of a package of baggage containing
boots! shoes, comforts, etc., held proper to
permit the passenger to testify to the value
of the articles; the strict rule of market
value not being applicable. Ft. Worth, etc.,

R. Co. V. McCarty [Tex. Civ. App.] 15 Tex. Ct.
Rep. 810, 94 S. W. 178.

7«. Potatoes, delayed in transit, were
frozen. Fact of sale through commission
house and price received, after delivery, -was
admissible on Issue of shipper's damage.
Isham v. Erie R. Co., 98 N. Y. S. 609. Evi-
dence of sales made subsequently to the
breach and during the pendency of the con-
tract term, though made by the principal
through other agents, is admissible, to be
considered in estimating disputed gains.
Emerson v. Pacific Coast & Norway Packing
Co. [Minn.] 104 N. W. 573. Evidence as to
past profits in the same business, and as
to the prosperity and growth of the com-
munity where the business was to be car-
ried on, and as to plaintiff's skill and abili-
ty, is admissible In an action to recover
lost profits upon breach of a contract for
a partnership. Ramsay v. Meaie [Colo.]
86 P. 1018.

77. In an action to recover losses sus-
tained by breach of contract to supply water
for irrigation, proof of what other lands
similarly situated, and irrigated as defendant
had agreed to irrigate plaintiff's land, had
produced in other years, is admissible. Colo-
rado Canal Co. v. McFarland [Tex. Civ. App.]
15 Tex. Ct. Rep. 848, 94 S. W. 400.
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Personal injury actionsP—Miscellaneous holdings on admissibility of evidence

to show the nature and extent of injuries/" the cause of the physical condition

complained o(f/^ and the extent of impairment of earning power/^ are given in the

78. In an action for trespass to the per-
son where dama^^s for indignity or punitive
damages are clalnied, the provocation, con-
duct, and acts of tlie parties, which give
character and color to the transaction, and
are clearly a part of it, may be shown
though not transpiring at the precise mo-
ment of the assault. Lenfest v. Robbins
[Me.] 63 A. 729. Evidence of the wealth of
the wrongdoer is admissible in a case where
punitive damages are allowable, not as tend-
ing even remotely to sustain the plain-
tiff's case, but to assist the jury in fixing the
punishment. Tazoo & M. V. R. Co. v. Wil-
liams [Miss.] 39 So. 489. In an action for
libel, the Jury may consider the financial
condition of the defendant at a time reason-
ably close to the publication of the libel.

Gerlnger v. Novak, 117 111. App. 160.

79. See 5 C. D. 939.

50. In an action for personal injuries,
plaintiff may prove what she weighed prior
to the injury. O'Dea v. Michigan Cent. R.
Co. [Mich.] 12 Det. Leg. N. 718, 105 N. W.
746. In personal injury action evidence of
physical condition and appearance of plain-
tiff previous to her injury is admissible.
Brown v. Blaine, 41 Wash. 287, 83 P. 310.

In personal injury actions it is proper to
allow plaintiff to show the condition of her
health prior to the injury, and her con-
dition thereafter, and to leave the question
of the cause of lier subsequent condition to

the jury. Chicago Union Traction Co. v.

May [111.] 77 N. E. 933. Where it was shown
that a varicose vein was discovered in plain-
tiff's leg after his injury which had not
been observed before, physician could testi-

fy that there was such a varicose vein though
he could not assign the injury as its cause.
Field V. New York City R. Co., 109 App. Div.

831, 96 N. T. S. 457. Error in action for in-

juries to admit expert evide'nce of plain-
tiff's condition after accident where his
previous condition was not shown. Kunstler
v. Interurban St. R. Co., 48 Misc. 655, 96 N.

Y. S. 296. A physician who examined and
treated an injury is competent to express
an opinion as to future consequences reason-
ably certain to be expected from the in-

jury. Vohs V. Shorthill & Co. [Iowa] 107

N. W. 417. In an action for injuries causing
loss of an eye, plaintiff's attending oculist

"may testify as to the details of his treat-

ment tending to prove pain and suffering.

Olwell V. Skobis, 126 Wis. 308, 105 N. W.
777. It is competent to show that a surgical
operation was performed on the injured per-

son after the action for the injury was com-
menced. City of Gibson v. Murray, 120 111.

App. 296.

51. Where In an action for injuries, evi-

dence was introduced to show that the in-

jured person was previously troubled with
a certain disease, it was proper to permit
her physician to testify that she had never
complained to him of such trouble and that

he had never treated her for it. St. Louis
& S. P. R. Co. v. Ross [Tex. Civ. App.] H
Tex. Ct. Rep. 89. 89 S. W. 1105. It is proper
to permit the injured person's medical wit-

ness to testify on cross-examination as to
what effect confinement in a school room for
a number of years would have had upon the
plaintiff in producing her then condition.
Dallas Consol. Elec. St. R. Co. v. Black [Tex.
Civ. App.] 13 Tex. Ct. Rep. 897, 89 S. W.
1087. Evidence of indications of disease in
the Injured person prior to the injury is

Inadmissible where it is not shown that
evidence will be introduced to connect such
condition with the trouble which it claimed
resulted from the injury. Glasgow v. Metro-
politan St. R. Co., 191 Mo. 347, 89 S. W.
915. Evidence of the injured person's use of
intoxicating liquor five or six years prior
to the injury is not admissible where it is

not shown to have had any affect upon his
physical condition at the time of trial.

Houston, etc., R. Co. v. McCarty [Tex. Civ.
App.] 89 S. W. 805. Evidence of habits of
intoxication of the injured party is not ad-
missible where it is not shown that proof
will be introduced to connect such habits
vi^ith the deceased's condition which it is

claimed resulted from the injury. Glasgow
V. Metropolitan St. R. Co., 191 Mo. 347, 89
S. W. 915. One who sues for an injury wliich
might have existed from birth may show that
prior to the injury he had stated in an' ap-
plication for insurance that he had never
sustained such injury which statement had
been attested as true by his examining phy-
sician. San Antonio Traction Co. v. Parks
[Tex. Civ. App.] 15 Tex. Ct. Rep. 171, 93 S.

W. 130.
82. Wages plaintiff received a year previ-

ous to his injury held provable as bearing
on his earning capacity. Bourke v. Butte
Eleo. & Power Co. [Mont.] 83 P. 470. In
an action for personal injuries, the plain-
tiff may introduce evidence as. to his wages
at times shortly before the occurrence of the
injury. Lewes v. Crane [Vt.] 62 A. 60.
Earning capacity at the time of the injury
may be shown by evidence of an offer of
wages made at or about such time. Mont-
gomery v. Seaboard Air Line R. Co. [S. C]
53 S. E. 987. Where injuries to a minor
were claimed to be permanent, evidence of
his earning capacity prior to the accident
may be considered in assessing compensation
for impairment of earning capacity after
maturity. Andrews v. Chicago & G. W. R.
Co. [Iowa] 105 N. W. 404. Where in person-
al injury action plaintiff claims he was in-
capacitated and that his business suffered,
defendant may introduce proof tending to
show that plaintijf's business continued, was
of considerable volume, and was attended
to regularly by plaintiff. Burns v. Dunham,
Carrigan & Hayden Co. [Cal.] 82 P. 959.
It is Competent to prove the market value
of services in a particular vocation in whicli
plaintiff Is specially skilled, and for which
it may be presumed that there is a demand
at a salary or wage compensation. Lake
Shore & M. S. R. Co. v. Teeters [Ind.] 77 N.
E. 599. It may be shown on the issue of
diminution of earning power that plaintiff
was, before the injury, a man of sober and
industrious habits, the evidence being re-
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notes. The plaintiff is competent to testify as to Ms injuries^' or their effect on his

earning capax3ity.'* Complaints of present pain or suffering, or natural expressions

thereof, may be shown,^^ but the injured person's description or narrative of his

injuries is hearsay and incompetent.^* Evidence of the plaintiff's rank or condi-

tion of life is inadmissible on the question of damages.^^ The right to recover

for a prior injury is not niaterial.**

Proof of life expectancy^^ is admissible, where permanent injury or loss of

earning power is shown,'" and for this pui-pose mortality or life expectancy tables

are competent,"^ thoaigh probable duration of life may be found from evidence of

age and physical condition without the introduction of mortality tables."^ The age

at which the injured person's ancestors died may be shown on this issue.*'

Physical examination and exhibition of injwries.^'^—There is no inherent power

in a court to direct a physical examination of the plaintiff,''^ this povfer existing

strlctea to this Issue (Louisville & N. E.
Co. V. Daniel [Ky.J 91 S. W.' 691); but proof
tending to prove the moral character of
plaintiff should be excluded' (Id.).

83. Plaintiff in a personal injury action
may testify fully as to her condition, pain,
and suffering and its duration. O'Dea v.

Michigan Cent. R. Co. [Mich.] 12 Det. Leg.
N. 718, 105 N. W. 746. On the second trial

of an action for personal injuries, plaintiff
may testify as to the condition of his health
as the result af his injuries subsequent to

the iirst and up to the time of the second
trial. Kircher v. Larchwood [Iowa] 105 N.
W. 834. The injured person may state "I

have been a nervous wreck ever since;"
this is not a mere conclusion. Chicago &
J. Elec. R. Co. V. Patton, 122 111. App. 174.

54. A plaintiff may testify to what ex-
tent, in his opinion, his earning capacity has
deteriorated by reason of his injury. Hous-
ton & T. C. K. Co. V. Fanning [Tex. Civ.

App.] 91 S. W. 344. The plaintiff in an ac-
tion for personal injuries may give an opin-
ion as to the amount of damages he has sus-
tained. Roundtree v. Charleston, etc., R. Co.,

72 S. C. 474, 52 S. B. 231.

55. In an action for personal Injuries,
persons who hear the plaintiff complain of
pain and suffering may testify to the fact
that she complained, but not to the language
used by her in so complaining. O'Dea v.

Michigan Cent. R. Co. [Mich.] 12 Det. Leg.
N. 718, lOB N. W. 746. Complaints of pain
inade within an hour of the injury may be
testified to by a person who heard them.
Chicago City R. Co. v. Lowitz, 119 111. App
360. Non medical witnesses may testify thai
after the accident the injured person uttered
exclamations of pain. Village of Gardner-
v. Paulson, 117 111. App. 17.

86. Where one injured in alighting
from a train sent for the railroad com-
pany's physician in order to substantiate
her claim for injuries, her complaints to him
of present sufferings were not mere natural
expressions, but hearsay and inadmissible.
O'Dea V. Michigan Cent. R. Co. [Mlch.J 12
Det. Leg. N. 718, 105 N. W. 746.

ST. In personal injury action, evidence
that plaintiff was married and had two chil-
dren was inadmissible. Purcell v. Duncan
CO., 107 App. Div. 501, 95 N. T. S. 278.

88. Evidence regarding consultation with
a lawyer regarding a prior injury held Im-

T-'aterial. City of Dallas v. Munoton [Tex.
Civ. App.] 83 S. W. 431.

69. See 5 C. li. 940.
90. Evidence of plaintiff's expectancy of

life is admissible where it is shown that his
ability to earn money is impaired. Illinois
Cent. R. Co. v. Houchins [Ky.] 89 S. W.
530. Life expectancy is to be considered
where injuries are permanent. Haynes v.
Waterville & O. St. R. Co. [Me.] 64 A. 614.

01. Life expectancy tables competent
where there v/as proof authorizing finding
that injury to eyesight was permanent. Il-
linois Cent. R. Co. v. Morris [Ky.] 90 S. W.
979. Where personal injuries are shown to
be permanent, mortality tables based on
the experience ol healthy lives insured are
admissible to show life expectancy though
plaintiff is present in court. Messing v.
Wilmington City R. Co. [Del.] 64 A. 247.
Expectancy life tables are admissible in an
action for breaking the leg of a boy 15
years of age. McMahon v. Bangs [Del.] 62
A. 1098. Where damages for loss of ability
to earn money are sought, mortality tables
are admissible. Louisville Belt & Iron Co.
V. Hart [Ky.]-92 S. W. 951. The American
mortality tables are competent. Illinois
Cent. R. Co. v. Houchins [Ky.] 89 S. W.
530. Where there is evidence tending to
show a permanent injury, mortality tables
are admissible to show life expectancy.
BroWn V. Blaine, 41 Wash. 287. 83 P. 310.
Life insurance man h^^ld properly allowed
to tell what plaintiff's life expectancy was
from the American tables. Southern Pao.
Co. V. Gavin TC. C. A.] 144 P. 348.

93. Galveston, etc., R. Co. v. Paschall*
[Tex. Civ. App.] 14 Tex. Ct. Rep. 709, 92
S. W. 446.

».S. On Issue of life expectancy it is prop-
er to show the age at which the injured per-
son's father and .grandfather died, descent
from long lived stock being material. Haynes
v. Waterville & O. St. R. Co. [Me.] 64 A.
614. In an action for injuries to a child
it is competent to show that his ancestors
were long lived as bearing on his life ex-
pectancy. Sterling v. Union Carbide Co.
[Mich.] 12 Det. L^g. N. 712, 105 N. W. 755.

04. See 5 C. L. 940.
95. Goldetiberg v. Zlrinsky, 100 N. t. S.

251. A court has no power to compel a
Plaintiff suing for damages for personal
injuries to submit to a physical examination
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only when, confefrred by statute." It should not be extended beyond the statutory

limits,*'' and, in the exercise of it, the statutory requirements must be strictly com-

plied with.'^ On the question of the right to show unwillingness to submit to an

examination, there is a conflict.*' It is not error, when the injured person is per-

mitted to exhibit his injuries, to allow a juror to examine the party and handle him
to ascertain for himself the extent of the injuries.^ Where a plaiatifE exhibits his

person to the jury, he may be compelled to exhibit it again for the purpose of show-

ing by the physician who examined him at the time of the injury that the same con-

dition which existed at the time of trial existed prior to the injury.''

(§7) C. Instructions.^—'Instructions should furnish the jury a measure of

damages* applicable to the case in hand,° and should properly and clearly submit

by disinterested medical experts. Richard-
son V. Nelson [in.] 77 N. B. 583. An in-

jured person may not be compelled to sub-
mit his person to an examination by a
physician of the defendant. Kellyville Coal
Co. V. Moreland, 121 111. App. 410. In the
Federal jurisdiction, in an action for personal
injuries. In the absence of some enabling
statute of the state, the plaintilt cannot, by
order of court, be required to submit to a
personal examination by a surg'eon. All the
defendant can do is to request such examina-
tion, and in case of refusal may comment
upon it to the jury. Denver City Tramway
Co. V. Norton [C. C. A.] 141 F. 599.

96. Code Civ. Proc. §§ 873, 881 confers
power. Goldenber^ v. Zirinsky, 100 N. T. S.

251. In Kansas the court has power to re-

quire a physical examination of plaintiff in

a personal injury action by a commission of

physicians appointed by it. Dickinson v.

Kansas City El. R. Co. [Kan.] 86 P. 160.

Where judge made order for physical exam-
ination of plaintiff, on showing- required by
S 872, subd. 4 of Code, and afterwards set

his order aside upon an affidavit that an ex-
amination had already been made at defend-
ant's request, his action was not erroneous,

no showing being made by defendant that

second examination was necessary, or that

first had not in fact been made. Orlando v.

Syracuse Rapid Transit R. Co., 109 App. Div.

356, 95 N. T. S. 898.

97. In New York, a court has no power
to allow the parties to be represented by
physicians of their own chobsing at the

phj'sieal examination. Goldenberg v. Zirin-

sky, 100 N. T. S. 251.

98. Service of order directing examination
on attorney of nonresident plaintiff held un-
authorized and void. Goldenberg v. Zirinsky,

100 N. Y. S. 251.

99. It is proper to inquire of plaintiff on
his cross-examination if he would be will-

ing to submit to a physical examination by
physicians appointed by the court. Mis-

souri, etc., R. Co. V. Mitchell [Tex. Civ. App.]
14 Tex. Ct. Rep. 90, 90 S. W. 716. It is not
competent to show that the injured person
refused to submit to a medical examination,

as afCecting the claim of injury. Illinois

C. R. R. Co. V. Downs, 122 III. App. 545.

1. American Brake Shoe & Foundry Co. v.

Jankus. 121 111. App. 267.

2. Houston & T. C. R. Co. V. Anglin [Tex.]

14'Tex. Ct. Rep. 104, 89 S. W. 966.

3. See 5 C. L. 941.

4. The jury should be instructed aa to

the measure of damages In an action against
a carrier for delay in delivery. Chicago &
E. I. R. Co. V. Chestnut Bros. [Ky.] 89 S.

W. 298. An Instruction that the jury were
themselves to estimate the damages, in a
personal injury action, and that it was
not essential that an opinion thereon should
have been given, held not erroneous as not
giving a measure of damages, or as telling
the jury that there is no rule for such dam-
ages. Richardson v. Nelson [111.] 77 N. E.
583. In an action for personal injuries the
measure should not be left to the unlimit-
ed discretion of the jury. Chicago, etc., R.
Co. v. Kuck, 112 111. App. 620. The jury
should not be left to consider anything they
deem to be proper elements of damage. An
instruction that the jury should award such
actual damages as the proof shows to have
been sustained and should consider physical
pain and mental suffering, loss of time,
and impairment of earning ability is errone-
ous. Louisville & N. R. Co. v. Cleaver [Ky.]
89 S. W. 494. Requested instruction that
there was no measure of damages for physi-
cal and mental pain and suffering, but they
were matter of inference from the manner
and carelessness of the wrong, properly re-
fused. Hu.ggins V. Southern R. Co. [Ala.]
41 So. 866. In cases of negligence,- it is

the duty of the court to instruct of Its own
motion as to the measure of damages Wil-
kinson V. Northeast Borough [Pa.] 64 A.
734.

5. In an action for value of lost time,
pain and suffering, doctor's bills, permanent
physical Impairment and diminished earn-
ing capacity, it Is error to charge Civ. Code
1895, § 3907, "In some torts the entire in-
jury is to the peace, happiness or feelings:
of plaintiff; in such case no measure of
damages can be prescribed except the en-
lightened conscience of impartial jurors."
Atlantic & B. R. Co. v. Bowen [Ga.] 54 S. E.
105. In trespass action there was no issue
raised or proof made of any damage except
that suffered by plaintiff. Pleld an instruc-
tion allowing a recovery "for all the con-
sequences" of defendant's acts was not ob-
jectionable as permitting a recovery for
damages suffered by others than plaintiff.
Snedecor v. Pope, 143 Ala. 275, 39 So. 318.
Where under the allegations of a complaint
and the evidence a verdict for general dam-
ages could have been legally found, it was
error to instruct in a way calculated to im-
press the jury that plaintiff could not re-

cover unless special damages were proved.
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the various issues raised.' They should be clear^ and consistent/^ should not in-

vade the province of the jury,*" should limit the recovery to the items or elements

of damages pleaded" and supported by proof,^^ and to the amount prayed for in

In an action for libel. Plandera v. Daley,
124 Ga. 714, 52 S. B. 687.

0. It is error to instruct the jury to award
such damages as directly resulted -from the
neg-ligence without further reference to the
Issues in the case, leaving the jury to de-
termine them. Kolir v. Metropoiitan St. R.
Co. [Mo. App.] 92 S. "W. 1145. In instruct-
ing as to tlie damages recoverable for In-
juries to land by smoke and cinders, the
items for which damages may be recovered
should be specifically pointed out. Instruc-
tion held too general and indefinite. Balti-
more Belt R. Co. v. Sattler, 102 Md. 595, 62

A. 1125. An instruction should not segre-
gate injuries Avhieh should be considered un-
der the head of pli-ysical and mental suf-
fering into special items and permit each
to be considered separate from the others.
South Covington, etc., R. Co. v. Nelson [Ky.]
89 S. W. 200. Under a complaint claim-
ing damages for which the defendant is not
liable, the jury- should not be left to form
their own conclusions as to the injuries
complained of but the issues should be sub-
mitted to them. Fisher v. St. Louis Tran-
sit Co. [Mo.] 95 S. W. 917.

7. Held misleading in an action against
a carrier for delay where some of the in-
jury was occasioned by the shipper after ar-
rival of the goods. Chicago & E. I. R. Co.
V. Chestnut Bros. [Ky.] 89 S. W. 298. In-
struction, In an action for injuries to cattle

in transit, that the measure of damages is

the difference in their value at destina-
tion In the condition in which they ar-
rived and what it would have been except
for the injury is not misleading because
not confining the amount to difference in

"market value,'* "where the evidence was all

directed to the question of market value.
Gulf,- etc., R. Co. V. Terry [Tex. Civ. App.]
13 Tex. Ct. Rep. 991, 89 S. W. 792.

8. Instructions on the question of dam-
ages held Inconsistent. Glasgow v. Metro-
politan St. R. Co., 191 Mo. 347, 89 S. "W. 915.

9. Instruction on the question of punitive
damages held misleading as. tending to im-
press the jury that the court was of the
opinion that punishment should be great.

Southern R. Co. v. Scanlon's Adm'r [Ky.]
92 S. W. 927. An instruction in a personal
injury case that the jury may give "such
damages, not to exceed tlie amount claimed
in the declaration." as they believe from the
evidence plaintiff has sustained by reason of
his injury, is not erroneous as inviting
the jury to award large damages. Kelly-
ville Coal Co. v. Strlne, 217 111. 518, 75 N. E.
375. Tt is erroneous to instruct that the
measure of damages for breach of contract
of sale of goods Is the difference between
the contract price and the market value
on a certain date, where the question as to
such date, being date of delivery, is in dis-
pute. Thomas v. Burks, 120 111. App. 222.

10. In an action for unlawful arrest and
false impri'^onment, where punitive damages
are not claimed in the complaint, it is error

to instruct the Jury to allow such sum as

they believe from the evidence plaintiff ought

to recover, not exceeding the sum claimed;
damages should be limited to such as will
compensate plaintiff. Pandjiris v. Hartman
[Mo.] 94 S. W. 270. Instruction on an ele-
ment of damages not within the pleadings
is erroneous. Kendall v. Chicago, etc., R. Co.
[Tex. Civ. App.] 16 Tex. Ct. Rep. 309, 95
S. W. 757. Where suit against a carrier was
to recover special damages for loss of profits
on sales of the horses shipped, an instruc-
tion authorizing a recovery for depreciation
in market value was erroneous. Texas & P.
R. Co. v. Stewart [Tex. Civ. App.] 96 S. "W.
106. An ipstruction in a personal injury ac-
tion to award such damages as "will fully
compensate" plaintiff is not erroneous when
specifically limited to enumerated elements.
Sorensen v. Case Threshing Mach. Co. [Wis.]
109 N. W. 84. An instruction in a personal
injury case giving the different elements of
damages but stating that plaintiff could re-
cover only for such actual suffering of body
and mind as were the immediate and nec-
essary consequences of the injury, because
there was no evidence as to the other ele-
ments, was not objectionable because the
court stated that it gave the rule as laid
down in a supreme court decision, and did
not apply the law to the facts, but it stated
a correct rule of damages. RufBn v. Atlantic
& N. C. R. Co. [N. C] 55 S. E. 86.

11. Instruction held not erroneous as leav-
ing jury to assess damages without referring
them to the evidence, such reference -being
made. Fitzgerald v. Benner, 219 111. 485,
76 N. B. 709. Instruction telling jury to
consider nature and permanency of injuries,
etc., "together with all the facts and cir-
cumstances shown by the evidence," held
erroneous. Monongahela River Consol. Coal
& Coke Co. V. Hardsaw [Ind. App.] -77 N. E.
363. An instruction that the jury are the
sole judges of the damages to be awarded
is not improper. It is to be presumed that
the Jury will look to the evidence of injury
in assessing damages. Birmingham R., Light
& Power Co. v. Rutledge, 142 Ala, 195, 39
So. 338. It is error to charge relative to an
element of dariiages having no foundation
in the evidence. Davis v. Richardson [Ark.]
89 S. W. 318. Evidence sufficient to authorize
an Instruction on the subject of perm=inent
injury. Southern R. Co. v. Clariday, 124 Ga.
958, 53 S. E. 461. Evidence held insuflicient
to warrant a recovery as for permanent in-
juries. Steinmann v. St. Louis Transit Co.
[Mo. App.] 94 S. W. 799. Held error to sub-
mit to jury reasonableness of expenditures
to prevent injury to rice crop by overflow,
there being no evidence to show the reason-
ableness of such expenditures. Colorado
Canal Co. v. Sims [Tex. Civ. App.] 15 Tex.
Ct. Rep. 944, 94 S. W. 365. In action for ejec-
tion, evidence that plaintiff told the i"-
spector that she did not have money enough
to get home could be considered by jury as
showing extent of her anxiety. Southern
Pao. Co. V. Bailey [Tex. Civ. App.] 14 Tex.
Ct. Rep. 921, 91 S. W. 820. Making a pas-
senger nervous almost to sickness amounts
to physical injury and discomfort, and proof
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the complaint/^ and should not allow double damages.^' When vindictive dam-
ages are not recoverable, the jury should be instructed to award only compensatory

of It warrants an Instruction on physical
pain as basis of recovery Id. Where evi-
dence showed that a severe blow on the
head resulted in nervousness and pains in

the head, and had affected tlie eyesight and
threatened paralysis, an instruction war-
ranting a, recovery as for permanent In-
juries was proper. Gharst v. St. Louis Tran-
sit Co., 115 Mo. App. 403, 91 S. W. 453. In
action for killing of cattle, an instruction
that jury should deduct from their value
while alive the value of the carcasses was
properly refused when there was no evi-
dence of the value of the carcasses. Western
R. Co. v. Stone [Ala.] 39 So. 723. Evidence
held to warrant an instruction allowing jury
to give damages for impairment of plaintiff's
mental faculties. Cole v. Seattle, etc., R. Co.
[Wash.] 85 P. 3. Proof that plaintiff had
employed physicians warrants inference that
expense was incurred, and proof that he
would suffer in the future warrants inference
that medical expense would be incurred in

the future: hence such proof supports an
instruction allowing recoverjr of future ex-
pense for medical attendance. Webster v,

Seattle, etc., R. Co. [Wash.] 85 P. 2; Cole v.

Seattle, etc., R. Co. [Wash.] 85 P. 3. Sub-
mission of the issue of impairment of future
earning capacity is justified by allegations
that the injured person was rendered an
invalid, unable to perform physical labor, and
testimony of his physician that his capacity
for physical labor was impaired. Galveston,
etc., R. Co. V. Parish [Tex. Civ. App.] 15

Te-x. Ct. Rep. 334, 93 S. W. 682. An al-

legation that plaintiff lost time on account
of his injury, where there is no evidence
sliowing the value of such time, does not
authorize an instruction that the jury may
assess damages in such amount as they deem
reasonable for loss of time. Smith v. Whit-
tlesey [Conn.] 63 A. 1085. Where In an ac-
tion for injuries to a' mule there was no
evidence that permanent injuries were sus-
tained, the measure of damages resulting
from permanent injury should not be in-

structed upon. St. Louis S. W. R. Co. v.

p;iledge [Tex. Civ. App.] 15 Tex. Ct. Rep.
545, 93 S. W. 499. Testimony by the owner
in an action for flooding growing crops that

he could not state the value of the crops
when destroyed, as they had only a pros-
pective value, does not authorize an in-

struction to award the reasonable value of

such crops. City of Paris v. Tucker [Tex.

Civ. App.] 15 Tex. Ct. Rep. 240, 93 S; W.
233. Though there is no direct or posi-

tive evidence that injuries would be perman-
ent, instructions on the subject of permanent
injuries are proper, the. jury being at liberty

to draw their own inferences from the evi-

dence. Macon R. & Light Co. v. Streyer,

123 Ga. 279, 51 S. B. 342. Evidence suf-

ficient to authorize an instruction as tq

future pain and suffering where the in-

jured party lost a leg and testified that he
had suffered great pain and still suffered.

Southern Cotton Oil Co. v. Skipper [Ga.] 54

S. E. 110. Evidence held to warrant an in-

struction for punitive damages in action

under dramshop act. Earp v. Lilly, 217 111,

582, 75 N. B. 552. That certain items of a
doctor's bill were not recoverable did not
warrant an instruction that the whole bill

must be disregarded. Birmingham R. Light
& Power Co. V. Rutledge, 142 Ala. 195, 39
So. 338. It is erroneous to give an instruc-
tion which permits the recovery of pUni-
tive damages in an action wliere no ques-
tion concerning such damages was raised..
Illinois Cent. R. Co. v. Becker, 119 111. App.
221. Where the extent of the injury is

shown and is of such a character as to
necessarily have caus«d pain, it is proper
to authorize a recovery for pain suffered.
Coal Belt Eieo. R, Co. v. Kays, 119 111. App.
£3. It is error to authorize recovery for
future suffering where there is no evidence
that such suffering is likely to occur. Peoria
& P. Terminal R. Co. v. Hoerr, 120 111. App.
65. It is erroneous to instruct the jury to
allow damages for future pain and suf-
fering and permanent injury where there
is no evidence that there would be future
suffering or that the injuries were perman-
ent. Springfield Consol. R. Co. v. Parrant,
121 111. App. 416. Where the evidence shows
that a licensee on a railroad train was
kicked and cursed by the conductor, it Is

proper to authorize the jury to consider in-
sult and indignity though the plaintiff ad-
mits that he was not- humiliated. Gulf, etc.,

R. Co. V. Bates [Tex. Civ. App.] 16 Tex. Ct.

Rep. 319, 95 S. W. 738.
12. An instruction in an action against a

carrier for injuries to cattle in transit that
the verdict should not exceed the amount
claimed in the petition was not error where
the jury found a much smaller amount.
Gulf, etc., R. Co. v. Funk [Tex. Civ. App.]
15 Tex. Ct. Rep. 393, 92 S. W. 1032. In-
struction held not erroneous as allowing a
recovery beyond the amount prayed for.

Lindsay v. Kansas City, 195 Mo. 166, 93 S;

W. 273. It is not improper to instruct in an
action for personal injuries, after stating the
elements o£ damages, that in no event must
the verdict exceed the sum demanded. St.

Louis, etc., R. Co. v. Boyles [Ark.] 95 S. W.
783. It is proper to instruct that no great-
er amount can be allOTved than is demanded
in the complaint, where the evidence would
warrant a verdict for a greater sum. In-
ternational, etc., R. Co. V. Slusher [Tex. Civ.
App.] 15 Tex. Ct. Rep. 518, 95 S. W. 717.

An instruction not to allow a greater sum
than is demanded in the complainf is not
ground for reversal under a statute au-
thorizing the appellate court to require a
remittitur of excessive verdicts. Gulf, etc.,

R. Co. V. Bates [Tex. Civ. App.] 16 Tex.
Ct. Rep. 319, 95 S. W. 738.

Contrat In the instructions It Is improper
to call the attention of the jury to the
amount claimed in the petition. Illinois
Cent. R. Co. v. Hicks, 122 111. App. 349.

The practice of referring the jury to the
amount of damages claimed In the peti-
tion is condemned, but is not reversible error.

Kellyville Coal Co. v. Strine, 117 111. App.
115. It is erroneous to refer In the instruc-

tions to the amount of damnges claimed
in the petition where the jury might be mis-
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damages.** Holdings on varioiis instructions complained of are oollected in the

note.*^ An erroneous instruction on the measure of damages is not ground for

led by such reference. Illinois Cent. R. Co.
T. Becker, 119 111. App. 221.

13. Instruction not erroneous as permit-
ting double recovery. Atchison, etc, R. Co. v.

Nation [Tex. Civ. App.J 14 Tex. Ct. Rep. 956,

92 S. W. 823. Instruction in an action for
delay in transporting threshing machines
held objectionable as allowing- double dam-
ages. Missouri, etc., R. Co. v. Sproles [Tex.
Civ. App.] 92 S. W. 40. An instruction in an
action against a carrier for permitting a
car to become and remain cold, that permits
recovery for cold and- suffering undergone in

the car, and one authorizing recovery for
physical and mental suffering to accrue as a
consequence of such experience, do not au-
thorize double damages. Missouri, etc., R.
Co. V. Byrd [Tex. Civ. App.] 14 Tex. Ct. Rep.
65, 89 S. W. 991. Instructions on the ques-
tion of damages held proper and not open
to the objection of permitting recovery of
double damages. Missouri, etc., R. Co. v.

Hogan [Tex. Civ. App.] 15 Tex. Ct. Rep. 325,

93 S. W. 1014. Instruction in personal injury
case condemned as tending to induce jury
to allow double damages. Texas & N. O. R.
Co. V. McCraw [Tex. Civ. App.] 16 Tex. Ct.

Rep. 368, 95 S. W. 82. Where a general
measure of damages is charged, it is im-
proper to so frame an instruction as to au-
thorize an additional recovery for items in-
cluded in the general measure. "Where in an
action against a carrier for injuries to live
stock a recovery of the difference in the
market value before and after the injury
was authorized, it was Improper to permit re-
covery for veterinary billsi and cost of car-
ing for them after delivery. St. Louis & S.

W. R. Co. V. Foster [Tex. Civ. App.] 13 Tex.
Ct. Rep. 911, 89 S. W. 450. An instruction,
In a personal injury case, to consider "time
lost, if any, the impairment of his capacity
to labor and earn money in the future, if

any, his mental and physical suffering, pres-
ent and future, if any," and further allow-
ing them to a^ward such a sum as in their
judgment would compensate him, held not
objectionable as alloTving double damages.
International & G-. N. R. Co. v. Wray [Tex.
Civ. App.] 96 S. W. 74.

14. Baltimore Belt R. Co. v. Sattler, 102
Md. 595, 62 A. 1125.

15. Where the trial judge states to the
jury -what elements may enter into the as-
certainment of damages to the exclusion of
all others, he is not required, even upon re-
quest, to particularize certain of the elements
and matters "which are necessarily excluded
from the consideration of the jury by the
clear import of the charge as delivered.
Gottlieb V. North Jersey St. R. Co., 72 N. J.
Law. 480, 63 A. 339. The term "abused" in
an instruction is broad enough to include
personal violence. In an action by a licensee on
a railroad train, who admits that he was
not humiliated by being cursed at and kick-
ed, it is proper to refuse to instruct that
there can be no recovery for being cursed
and abused. Gulf, etc., R. Co. v. Bates [Tex.
Civ. App.] 16 Tex. Ct. Rep. 319, 95 S. W. 738.
Where because of delay in delivering a tele-

gram one was prevented from attending the

funeral of her sister, and testifled as to her
desire to attend such funeral, there could
be no doubt as to mental anguish. Failure
to instruct that the jury should determine
whether or not there was mental anguish un-
der the circumstances was not error. Rob-
erts V. Western Union Tel. Co. [S. C] 53 S.

B. 985. An instruction in an action for libel
should state that the jury should find for
such sum as plaintiff ought to recover, rath-
er than for such sum as defendant ought to
pay. Geringer v. Novak, 117 111. App. 160.
In action for alienation of alfections of plain-
tiff's husband, an instruction is proper which
confines damages recoverable to "what shall
fairly seem the pecuniary loss of plaintiff."
Humphrey v. Pope [Cal. App.] 82 P. 223. In-
structions in action for injuries to passenger
caused by failure to heat coach held to prop-
erly limit recovery to injuries caused while
passenger was being transported between
two certain points on the road owned by the
company sued. St. Louis S. W. R. Co. v. Han-
ey [Tex. Civ. App.] 16 Tex. Ct. Rep. 19, 94 S.
W. 386. It is error to use "all injuries" In an
instruction wh'ere it would authorize a ver-
dict based in part on mental suffering, not
the direct result of physical pain, but caus-
ed by bodily defects resulting from the in-
jury. Chicago City R. Co. v. Schaefer, 121 111.

App. 334. An instruction that physical and
mental suffering found by the evidence to re-
sult from the injury may be considered is
sufficient In the absence of a request to
charge that only such suffering as "natural-
ly and directly" resulted should be consider-
ed. Galveston, etc., R. Co. v. Paschall [Tex.
Civ. App.] 14 Tex. Ct. Rep. 709, 92 S. W. 446.
Though an instruction does not, with tech-
nical accuracy, limit the right of recovery
for pain and suffering to that which is the
result of the injury complained of, yet if
such inference follows from all the instruc-
tions, reversal will not follow. City of Gib-
son v. Murray, 120 lU. App. 296. In an ac-
tion by a husband for injuries to his wife
for the loss of future services, an instruction
that such sum may be awarded as the jury
may find from the evidence to be th& rea-
sonable value to the husband because of the
wife's injuries directs the finding of present
and not future value of future services.
Clark V. Cedar Rapids [Iowa] lOB N. W. 651.
Future sulterins and loss! Instruction to

allow plaintiff to recover for mental pain and
anguish which he had already suffered and
which "he may hereafter suffer," held not
erroneous. Robertson v. Hammond Packing
Co., 115 Mo. App. 520, 91 S. W. 161. Instruc-
tion allowing recovery for bodily pain and
mental suffering "as you may believe such
injuries may hereafter cause her," upheld.
Halley v. St. Joseph R., Light, Heat & Power
Co., 115 Mo. App. 652, 91 S. W. 1S3. Where
mortality tables are introduced, the court
should on request charge that they only sho-w
the probable duration of life and not of
earning ability, and should be considered
with other evidence in determining the prnb-
able duration of ability to earn money. Illi-
nois Cent R. Co. v. Houchins [Ky.] 89 S W
530. The expectancy of life of an ordinary
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reveirsal where the amount of the rerdict was justified by the pleadings and evi-

dence.^"

(§7) D. Trial."—^The jury should always be allowed to ass^s the dam-

ages^' where substantial damages are proved, but where the sole object of the re-

covery is damages, a failure to prove substantial damages entitles defendant to a

judgment of nonsuit, or a Judgment that plaintifE take nothing by his action.^'

It is only where the verdict of the jury will determine some property or permanent

•personal right that the verdict must be taken, regardless of the question whether

the amount returned is substantial or nominal.^" The amount of damages to which

a party is entitled is a question of fact on which the finding of a lower court is

conclusive, but the measure of damages adopted is a question of law, reviewable on

appeal.^'- Procedure for the assessment of damages where Judgment is entered

upon default is statutory.^^ An inquest of damages cannot be held vrithout no-

tice to a defendant who has appeared in the case.^'

person as shown by mortality tables is

properly made conclusive in determining- the
lengrth of time one would be able to earn
money, "who has never been sick and always
performed hard work, where no further in-

struction as to his ability to earn full wages
during-- the -whole of such period -was request-
ed. Bettis V. Chicago, etc., R. Co. [Iowa] 108

N. W. 103.
Loss of earningrs: Where as a result of an

injury one was wholly disabled from per-
forming the work in which he wa,s then en-
gaged, it is proper to instruct that he may
recover compensation for loss of time be
"may" hereafter lose. "May" means "shall."

Caplin V. St. Louis Transit Co., 114 Mo. App.
256, 89 S. "W. Z3H. "Permanent inability to

labor" is not the precise equivalent of "per-
manent reduction in hSa power to earn money;"
and to allow the jury to remunerate for the
"inconvenience" suffered is too broad, tiouis-

ville & N. R. Co. v. Sights [Ky.] 89 S. W.
132. An instruction to compensate plaintiff

for his "impaired ability" to earn money in-

stead of for the "impairment of his ability,"

held not to have misled or confused the
.lury. Dallas Consol. Elec. St. R, Co. v. Ely
[Tex. Civ. App.] 14 Tex. Ct. Rep. 605,

91 S. W. 887. It is improper to in-

struct, in an action for injuries, to allow
such sum as will compensate for loss of time
in endeavoring to be cured, etc. Village of

Westville v. Horn, 117 111- App. 89. An in-

struction, in a personal Injury action, that
plaintiff could recover what hts services were
proven to be worth from the time of his in-

jury to the time he may reasonably expect
to live, less what he could earn in his pres-

ent condition, was properly refused. Hug-
gins V. Southern R. Co. [Ala.] 41 So. 856.

Punitive dareiages! Instruction on the sub-
ject of punitive damage held not open to the
objection that they might be awarded for

wrong, though unaccompanied by v/anton-

ness, willfulness, or highhanded conduct.

Pagan v. Drake FurnHure Co. [S. C] 53 S. B.

542. In instructing as to punitive damages, the

court should clearly tell the jury that the

awarding of such damages rests in their

discretion. Illinois Cent. R.. Co. v. Houchins
[Ky.] 89 S. W. 530. In a case where punitive

damages could not be recovered, but only

compensatory damages, an instruction

"there is no legal limit to the damages the

jury may award • • •• and that they are
the sole judges of damages which from the
evidence could be recovered," is misleading-.
Newport News Pub, Co. v. Beaumeister, 104
Va. 744, 52 S. E. 627. Instruction relative
to damages authorizing a consideration of
the financial condition of the defendant in
estimating punitive damages, held not open
to the objection of authorizing a considera-
tion of s.uoh fact in assessing actual dam-
ages. Davis V. Richardson [Ark. J 89 S. W.
318. Where one is entitled in addition to
his actual damages to an amount equal to his
expenses in the action, it is not error in in-
structing the jury to refer to such an amount
as exemplary damages. Hull v. Douglass
[Conn.]. 64 A. 351. Instructions as to con-
tributory negligence held to properly cover
negligence In the treatment of the injury.
St. Louis S. W. R. Co. v. Parks [Tex. Civ.
App.] 14 Tex. Ct. Rep. 232, 90 S. W. 343.

10. Berry v. Campbell, 118 111. App. 646.
17. See 5 C. L. 943.
18. Where the daro^ages are shown by ex-

pert or opinion evidence,, the court should al-
low the jury to assess the damages, even
though plaintiff's evidence is uncontradict-
ed. Prltchard v. Hooker, 114 Mo. App. 605,
90 S. W. 415. Error to direct verdict for
certain items of damage claimed for breach
of contract, ignoring others which should
have been presented to jury. Fox v. Woods,
94 N. T. S. 344. The value of an injured
minor's services during his minority cannot
be proved with certainty, and must be as-
certained by the Jury from their own judg-
ment, common sense, and sound discretion.
Instruction to that effect approved. El Paso
Elec. R. Co. V. Kitt [Tex. Civ. App.] 14 Tex.
Ct. Rep. 344, 90 S. W. 678. Where plaintiff in
action for destruction of cotton proved mar-
ket price of cotton, but not the grade of the
cotton destroyed, whether the cotton -was of
average or lower grade was for the jury,
Alabama Great So. R. Co. v. Clark [Ala.] 39
So. 816.

19. Woodhouse v. Powles [Wash.] 86 P.
1063.

ao. Not error to refuse to submit question
of amount of damages to jury where there
-was no proof of substantial damages.
Woodhouse v. Powles [Wash.] 86 F. 1063.

31. Penn Plate Glass Co. v. Rice Co., 216
111. 567, 75 N. E. 246.
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(§7) E. Verdicts and findings.^*—The verdict must respond to the declara-

tion.^^ That the verdict of the jury is plainly based on an erroneous theory as to

the measure of damages/" or is in excess of the amount claimed in the pleadings,-'

is reversible error. Where an action for breach of contract is tried by the court

without a jury, only nominal damages can be had unless there is a fjjiding as to the

amount of actual damages sustained.^^

Damnum Absque Injuria; Dams; Date; Days; Dead Bodies, see latest topical index.

DEAF MUTES.2"

DEATH AND SURVIVORSHIP.™

At oommom law a rebuttable presumption of death arises from continuous

unexplained absence from home or place of residence for seven years without being

heard of.^^ But there is no presumption that death occurs at any particular time

within the period.^^ In many states a statutory presumption for particular pur-

22. Under Gen. St. 1902, § 742, providing
that in a hearing- in damages on default the
only burden laid upon the plaintiff is to prove
damages resulting from his injuries, he has
the burden to prove only the amount of dam-
ages, and the defendant has the burden as
to proof in everything else, including plain-
tiff's contributory negligence, and, unless he
gives statutory notice, he may not prove mat-
ter of defense nor deny plaintiif's right to
maintain the action. Hoyt v. New York, etc.,

E. Co. [Conn.] 63 A. 393. Under Pub. Acts 1903,

p. 134, e. 175, authorizing the entry of a de-
fault judgment after filing notice of intention
to suffer a default, defendant, in an action
of tort, may, on the same day he flies his no-
tice of intention to suffer a default, file no-
tice of issues to be contested on the
hearing in damages, though the default judg-
ment has not then been rendered. O'Keefe
V. Scoville Mfg. Co. [Conn.] 61 A. 961. Rules
of Court, p. 35, § 105, requiring the filing of
notice of hearing in damages upon default
within ten days after notice to defendant
from the clerk that judgment has been en-
tered, does not apply to a default in an ac-
tion of tort. Id. A notice of issues to be
so heard puts in issue the allegations of the
complaint as to which notice of contest is

given, and the hearing in damages becomes a
trial of such issues. Id. Where a declara-
tion in an action of assumpsit contains the
common counts and one or more special
counts on promissory notes, and office judg-
ment by default is entered at rules, the ne-
cessity of an order for inquiry of d^*nages in
tbP iicti"" io r-nt s,""irlp<1 by Code 1899, c. 125,

I 45. Federation "Window Glass Co. v. Ca^n-
eron Glass Co., 58 W. Va. 477, 52 S. E. 518.
Such ofTice judgment does not become fin'il

on the last day of the next succeeding term
of court, not having been previously set aside
so as to bar a defense thereafter but the de-
fendants mav plead to issue at any time be-
fore the order for inouiry of damages is exe-
cuted. Id. A defendant in default has, with
respect to the assessment of damages, the
right to a jury trial to introduce evidence
and cross examine the plaintiff's witnesses.

Loellke v. Grant, 120 111. App. 74. 'Where
defendant is in default, the mere statement
of a witness on behalf of the plaintiff as to
the amount due is sufficient to sustain the as-
sessment. Scottish Nat. Ins. Co. v. Adams,
122 111. App. 471.

23. American Mail Order Co. v. Marsh, 118
111. App. 248.

24. See 5 C. L. 944.
25. In an action for conspiracy, w^here

there was no allegation that plaintiff had
been deprived of any one's services or of
compensation for his own, a verdict for a
certain amount for loss of services is not re-
sponsive. Murray v. Moore, 104 Va. 707, 62
S. B. 381.

26. Sanders, Swan & Co. v. Allen, 124 Ga,
684. 52 S. E. 884.

27. Houston & T. C. E. Co. v. Shults [Tex.
Civ. App.] 90 S. "W. 506.

28. Sproul v. Huston [Wash.] 84 P. 631.
?n. No cases have been found for this

subject since the last article. See 5 C. L.
944.

30. See 5 C. L. 944.
31. Spahr v. Mutual Life Ins. Co. [Minn.]

108 N. W. 4; Chapman v. Kullman. 191 Mo.
237, 89 S. W. 924. Presumption does not
arise where there is reliable information that
he was alive any time during the period,
fipiltoir V. Spiltoir [N. J. Eq.] 64 A. 96. There
must be lack of information among all who
would be likely to hear from the absentee
if living, whether members of his family or
not. Modern Woodmen of America v. Ger-
dora [Kan.] 82 P. 1100. Evidence of the fa-
ther of the absentee that he had not heard
of his son for seven years, held insufficient
to raise a presumption of death where his
mother and sister and others likely to hear
from him were not callfd. Id.

33. Chapman v. Kullraan, 191 Mo. 237' 89
S. W. 924. And hence where it becomes nec-
essary to establish death before a particular
date within the period, the party asserting
m.ust prove it as any other material fact.
Srahr v. Mutual Life Ins. Co. [Minn.] 108 N.
W. 4. There being no presumption that an
absent heir is dead until the end of tlie peri-
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poses arises from absence.^' Death may be inferred from disappearance at the

time and place of a disaster in which the absentee must have been.^* Death and

the time thereof axe questions of fact,"'' and may be proved by circumstantial evi-

dence."" Ordinarily hearsay evidence, if not subservient, is admissible to establish

the fact of death,"^ but the c»ntrary rule seems to prevail in Louisiana."' One re-

lying upon the death of a particular pei-son as a part of his case has the burden
of establishing it,"° and the failure to call the family of such person as witnesses

raises a presumption that their testimony woidd not aid.^° The presumption of

death arising from absence does not preclude the other spouse from obtaining a

divorce, on the ground that courts will not entertain actions against deceased per-

sons.'

Where two persons perish in a common disaster, the question of survivorship

is one of fact,*^ and a party claiming through the survivorship of either has the

burden of establishing it.*"

DEATH BY WRONGPUIi ACT.

.5 1. Nature and EJpments of lilablllty and
Release or Bar Thereof (1083).

§ 2. Wbo May Bring Action (1085).
i 3. Beneficiaries of the Right of Action

(1085).

§ 4. Damascs (lOSC).
§ 5. Kemertles and Procedure (10»0).
§ 6. Distributive Riglits in Amount Re-

covered (1092).

The scope of this topic is limited to the nature and extent of the liability, in-

eluding damages for tortiously causing another's death. It excludes the general

law of negligence or tort on which such liability is based and . also all questions of

practice, evidence, and pleading in negligence or tort cases except such as are pe-

culiar to the action for death.**

§ 1. Nature and elements of liability and release or bar thereof.*^—The right

of action for death by wrongful act is purely statutory,*" and hence the law of the

od, no portion of his interest passes under
deeds of common property executed on behalf
of the other heirs during- the period. Chap-
man V. Kullman, 191 Mo. 237, 89 S. W. 924.

33. 1 Gen. St. p. 1187, creating a presump-
tion of death from seven years' absence, is

applicable only in cases involving property
rights (Spiltoir v. Spiltoir [N. J. Bq.] 64 A.

96). and hence error to dismiss a petition
for divorce on the ground that a presump-
tion of death has arisen thereunder (Id.).

Where a woman's former husband has been
absent and unheard of for more than seven
years prior to her second marriage, under
Rev. St. 1899, § 3144, a presumption of death
exists as to the first husband. Gilroy v.

Brady, 195 Mo. 205, 93 S. W. 279.

34. Evidence held sufficient to sustain a
finding of death in a boat collision. The San
Rafael [C. C. A.] 141 F. 270.

35. Spahr v. Mutual Life Ins. Co. [Minn.]
108 N. W. 4.

36. Testimony of a single' witness as to

a rumor that an absentee was drpwned by
the sinking of a swamp boat, held insufficient

to establish the fact of death. Iberia Cypress
Co. V. Thorgreson [La.] 40 So. 682. The fact

that one steady in habits, successful in

business, w^ith pleasant domestic relations,

suddenly disappears, may warrant a finding

that death occurred at or about the time of
disappearance. Spahr v. Mutual Life Ins.

Co. [Minn.] 108 N. W. 4. Evidence held In-
sufficient to warrant a finding of death with-
in 57 days after leaving home, in view of
evidence tending to show that the absentee
was of low moral character and had left the
state with another woman. Id.

37. York V. Hilger [Tex. Civ. App.] 84 S.
W. 1117.

38. Evidence of a rumor that the ab-
sentee was drowned by the sinking of a
swamp boat held inadmissible. Iberia Cy-
press Co. v. ThorgCBOn [La.] 40 So. 6S2.

3». As one asserting invalidity of a tax
assessment because of the prior death of
the tax debtor. Iberia Cypress Co. v. Thor-
geson [La.] 40 So. 682.

40. Iberia Cypress Co. v. Thorgeaon [La.]
40 So. C82.

41. Spiltoir V. Spiltoir [N. J. Eq.] 64 A
96.

42.

440.

43. In re Gerdes' Estate, 100 N. T. S.
440. Evidence held insufficient to show that
the wife, whose husband perished in the
same shipwreck, predeceased him. Id.

44. See Carriers. 7 C. L. 522; Master and
Servant, 6 C. L. 521; Negligence. 6 C. L.
748: Railroads, 6 C. L. 1194; and like topics.

45. See 5 C. L. 946.
4«. Duncan v. St. Luke's Hospital, 98 N.

Y. S. 867.

In re Gerdes' Estate, 100 N. Y.
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state where tlxe wrongful act occurs determines whether such right exists.*' Such

statutes^ being remedial in their nature, are liberally construed.** Under some

statutes, the liability is dependent on the character*" or degreed" of the negligence

causing death, and, as in tort actions generally, defendant's negKgeaice must be the

proximate cause of the death,^^ but it need not be the sole cause.^'' Generally any

act of decedent which would have precluded recovery by him, had he survived, will

defeat recovery for his death,^" and especially where Hie statute gives a right of

action only in the event one would have existed in favor of deceased.'* Contribu-

tory negligence of the beneficiaries in some states is a defense. °' False repre-

sentations in procuring employment will not defeat recovery.^* In New Tork the

right of action for personal injuries survives unless the statute giving it is penal

in character.^' A right of actiaa exists for the death of aliens,'^ but in Louisiana

no recovery can be had for the wrongful death of illegitimate dnldren."" An act

47. Lee v. Missouri Pac. R. Co., 195 Mo.
400, 92 S. "W. 614; Runt v. Illinois Cent. R.
Co. [Miss.] 41 So. 1.

48. Gottlieb v. Nortli Jersey St. R Co., 72
N. J. Law, 480, 63 A. 339.

4J>. An intentional turning of a com-
pressed air hose on one in fun resulting:
in death, is an act of "negligrence or care-
lessness" within Rev. St. 1895, § 3017. Gal-
veston, etc., R. Co. V. Currie [Tex. Civ. App.]
15 Tex. Ct. Rep. 18, 91 S, W. 1100. A brake-
man sent back to flag an approaching train is

a servant engaged in operating a train within
Rev. St. 1899, § 2864. Anderson v. Missouri
Pac. R. Co. [Mo.] 93 S. W. 394. Rev. St. 1899,

§ 2864, rendering an emjiloyer liable for
death due to negligence of a servant while
running any "locomotive, car, or train of
cars," Is applicable to electric street oars.

Higgins V. St. Louis & S. R. Co. [Mo.] 95

S. W. 863. Comp. ILaws, New Mexico, § 3216,

held applicable to death due to an insufficient

number of (Tompetent men, as well as to
injuries due to incompetent men. I>enver
& R. G. R. Co. V. Warring [Colo.] 86 P.
305. Under the Alabama Employers' Liabili-

ty Act an employer is liable for the negli-
gence of his superintendent in failing to
personally superintend the work altliough
he selected competent workmen and gave
proper instructions. Held liable under Code
1896, § 1749. subd. 2, for failure to erect a
safe scaffold notwithstanding the super-
intendent had pointed out to the w^orkmen
suitable material. Sloss-Sheffleld Steel &
Iron Co. V. Holloway [Ala,] 40 So. 211.

50. There are degrees of negligence under
the Massachusetts act relating to common
carriers (Dolphin v. Worcester Consol, St.

R. Co., 189 Mass. 270, 75 N. B. 635), and the
word "gross" as there used is not a mere
expletive but means gross failure to ex-
ercise the highest care. Rev. Laws c. Ill, §

267, giving a right of action for death by
"gross neg-ligence" of servants (Id.).

51. Evidence that the tuberculosis which
caused death was the proximate result of
the Injuries held sufficient to go to tfie

jury. Sallie v. New York City R, Co., 110
App. Div. 665, 97 N. T. S. 491. One whose
negligence proximately results in a disease
from which death results, or hastens death
from an existing disease, is liable. Chicago,
etc., R. Co. V. Groner [Tex. Civ. App.] 16 Tex.

Ct Rep. 507, 95 S. W. 1118; Strode v. St.

Louis Transit Co. [Mo.] 95 S. W. 851. Evi-
dence held sufficient to show that death was
the proximate result of defendant's neg-
ligence in permitting illuminating gas to
escape while making repairs. Flaherty v.
Scranton Gas & Water Co., 30 Pa. Super. Ct.
446.

52. Defendant's negligence need not be
the sole cause of the death to create a liabili-
ty under Rev. Laws c. 171, § 2. Oulighan v.
Butler, 189 Mass. 287, 75 N. B. 726.

53. Compromise and settlement by de-
cedent before death for the injuries re-
ceived. Strode v. St. Louis Transit Co. [Mo.]
95 S. W. 861.

54. v. S. 5302-5304, giving a right of ac-
tion only where decedent would have had
one had he survived, no recovery can be
had where he was killed by defendant's neg-
ligence in discharging governmental duty.
Carty's Adm'r v. Winooski [Vt.] 62 A. 45.
A provision in a pass upon which decedent
was riding when killed exempting the car-
rier from liability Is a good defense to an
action for death under Code Civ. Proc. 1902.
Hodge V. Rurland R. Co., 97 N. T. S. 1107.
Contrn. Tingley v. Long Island R, Co., 109
App. Div. 793. 96 N. T. S. 865.

.55. Action by parents for death of infant
child. Mills' Adm'r v. Cavanaugh [Ky.] 94
S. W. 661. Evidence of plaintiff's contribu-
tory negligence in failing to close the door so
as to exclude the escaping gas from the room
of the deceased infant held under the facts
for the jury. Flaherty v. Scranton Gas &
Water Co., 30 Pa. Super. Ot. 446. For gen-
eral treatment of imputed negligence, see
6 C. I* 765.

56. As that he was of age, especia,lly
where the defendant would have been li-
able under the circumstances for the death
of a man. Matlock v. Willlamsville, etc., R.
Co. [Mo.] 95 S. W. 849.

57. Gen. &t. Conn. 1902, ^ 2020, giving a
person injured through a defective road or
bridge a right of action against the muni-
cipality, is not a penal statute, and the right
of action survives the death of the person
injured. Elson V. Town of Waterford, 140
F. 800.

58. Const. § 241, and Ky. St. 1903, § 6, is
applicable to an alien friend. Trotta's Adm'r
V. Johnson [Kv.] 90 S. W. 540.

59. Rev. Civ. Code La. ISOfl, art. 2315,
gives no right of action for death of an il-
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giving a right odP action genesraUy for wrongful death includes an action for the

death of a married woman.*"

§ 2. Who may bring action.^^—Most of the statutes giving a right of action

for death h'y wrongful act designate the person or persons who may bring the ac-

tion/^ and when pari;ieular pershns are named they alone can maintain the suit/'

and in the capacity designated."* Legal capacity to sue is determined by the law

of the state where the wrongful act occurred/^ unless the statute merely desig-

nates the beneficiaries, in which' case the lex fori controls."* An administrator of

the forum may maintain' an action arising under the laws of another state where

the personal representatire is the proper plaintiJf."^ In Texas suit may be brought

by one or more of the persons to whom the right of action is given, but it must be

for the benefit of all,"^ and fraud on the part of the one prosecuting the suit does

not affect the validity of the judgment unless collusive with the defendant."'

§ 3. Beneficiaries of the right of action.'"^—^The action can be maintained

only for the benefit of those designated by the statute, and a husband is not "next

of Mn" of his wife within these statutes.''^ Under a statute giving a cause of ac-

legitimate child either to the motlier or per-
sonal representative. Runt v. Illinois Cent.
R. Co. [Miss.] 41 So. 1.

60. Act of March 3, 1848 <1 Gen. St. p.

1188, § 11), giving- a right of action' in cases
where the death of a "person" is caused
by the wrongful act, etc., includes a right of
action for the death of a married woman.
Gottlieb V. North Jersey St. R. Co., 72 N. J.

Law, 480, 63 A. 339.

61. See 5 C. L.. 946.

62. An action under Rev. St. 1898, 5 4256,

must be brought by the iiersoassl representa-
tive notwithstanding it is for the exclusive
benefit of particular persons. Nemecek v.

Filer & Stowell Co., 12G Wis. 71, 105 N. W.
225. Under Rev. St. 1892, §f. 2342, 2343, an
administrator of a deceased minor is the
proper party plaintiif in the absence of a
widow, minor children, or persons dependent
upon the decedent for svipport. Bowden v.

Jacksonville 'Elec. Co. [Fla.] 41 So; 400. In
the absence of a personal representative, an
action under Kirby's Dig. §| 6289, 6290,

must be brought by the widow and heirs at

law of the decedent. McBride v. Berman
[Ark.] 94 S. 'W. 913. In Louisiana a widow's
right of action for the death of her husband
is not dependent upon the non-existence of

minor issue, hence not necessary to al-

lege non-existence. Davis v. Arkansas So.

R. Co. [La.] 41 So. 587. In Oklahoma a
widow may sue in her ov/n name where her
deceased husband was a resident of the state

and no personal representative has been
appointed (Oklahoma Gas & Blec. Co. v.

Lukert [Okl.] 84 P. 1076), and it seems un-
necessary to join the minor children as plain-

tiffs (Id.).

63. A father cannot maintain an action for

the death of his minor daughter under a
statute giving a right of action to the
personal representative. Dancy v. Walz, 98

N. T. S. 407. Under Kirby's Dig. ? 6290,

a father cannot maintain an action for the

death of a son who has a personal repre-

sentative. St. Louis, etc., R. Co. v. Garner
[Ark.] 89 S. W. 550. An action tinder Burns'
Ann. St. 1901, §§ 7466, 7472, 7473, must be
brought by the widow, children, or other
persons designated, and cannot be maintain-

ed by the personal representative. Collins
Coal C^3. v. Hadley [Ind. App.] 75 N. E. 832.
Section 7473 designating who Shall bring an
action under the Mining Act is not repealed
by Burns' Ann. St. 1901, § 285, conferring
upon the personal representative a right
of action for death by wrongful act general-
ly. Id.

04. ITnder Rev. St. Okl. 1893. §§ 4313, 4314,
the widow of deceased resident cannot sue
in such capacity after her appointment as
administratrix, the statute authorizing suit
by the personal representative. Casey v.
Hoover [Mo.] 94 S. W. 982.

65. Lee v. Missouri Pac. R. Co., 195 Mo.
400, 92 S. W. 614. A widow having the
right to sue in Kansas for the death of
her husband, where there is no personal rep-
resentative appointed, may bring action in
Missouri. Id. Where the action was
brought in Colorado for death resulting in
New Mexico, the personal representative,
being the proper party plaintiK: in the lat-
ter state, must bring the action. Denver &
R. G. R. Co. V. "Warring [Colo.] 86 P. 305.

66. Code Ga. 1895. § 3828, being remedial,
a personal representative in South Carolina
may sue. notwithstanding the death occurred
in Georgia where tlie widow was the .proper
person. Bus,sey v. Charleston & W. C. R. Co,
[S. C] 53 S. E. 165.

67. Action brought in Colorado for death
occurring in Now Mexico. t)enver & R. G.
R. Co. V. Warring [Colo.] 86 P. 305. An
administrator appointed in Utah may enforce
a cause of action accruing in Wyoming where
decedent was domiciled and injured. In re
Ln^'ham's E,state [Utah] 85 P. 445.

6S. De Garcia v. San Antonio & A. P. R.
Co. [Tex. Civ. App.] 14 Tex. Ct. Rep. 336,
90 S. W. 670.

60. Under Rev. St. 1895, art. 3022. a Judg-
ment recovered by a widow for herself and
children of the decedent by former wife held
binding notwithstanding the children were
fraudulently represented. Taylor v. San
Antonio Gas & Elec. Co. [Tex. Civ. App.] 15
Tex. Ct. Rep. 344, 93 S. W. 674.

ro. See 5 C. L. 947.
71. A husband is not "next of kin" of his

"wife under Act March 3, 1848 (1 Gen. St.
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tion to one dependent upon the decedent for support, partial dependence is suffi-

cient," and it is not necessary that the decedent be under any legal duty to render

pecuniary aid to the beneficiary." Under a statute giving a right of action to

children of a deceased, neither minority" nor dependence''^ is essential. Where a

p3nal statute gives a right of action for a fixed sum to a parent for the death of a

child, it is immaterial that sucli child has been emancipated,'* or is not living in

the family as a member thereof.'' In Texas minor children awarded to the cus-

tody of a divorced mother can recover for the death of the father.'^ Steps toward

a divorce never secured does not affect a widow's right of recovery for tlie death

of her husband.'* Under statutes giving a right of action to the "next of kin"

generally, recovery may be had in favor of nonresident alien next of kin.'"

§ 4. Damages.^^—The damages recoverable for death by wrongful act de-

pend somewhat upon the statute creating the right of action, but generally they are

strictly compensatory and limited to the pecuniary loss- of the beneficiaries'^ reason-

ably'' and proximately'* resulting. In determining the pecuniary loss sustained,

the decedent's health and habits,'" age and expectancy of life," his capacity to earn

p. 1188, § 11)., g-Ivlng- a cause of action for
the benefit of the next of kin. Gottiieb v.

North jersey St. R, Co., 72 N. J. Law, 480,

63 A. 339.
7a. Under Civ. Code 1895, § 3828, a

mother's right of action for the death of
a son is not defeated by proof of a tract of
land charged with her support, where such
tract is insufficient. Savannah Elec. Co. v.

Bell, 124 Ga. 663, 53 S. E. 109. Partial de-
pendence for support held sufficient under
Rev. Laws, c. 106, § 73. Mehan v. Lowell
Elec. Lig:ht Corp. [Mass.] 78 N. E. 385. Evi-
dence held sufficient to show that the par-
ents Avere partially dependent upon the de-
ceased. Id.

73. The fact of contribution is sufficient.

Savannah Elec. Co. v. Bell, 124 Ga. 663, 53

S. E. 109. Minor sister. Louisville & N. R.
Co. V. Jones [Pla.] 39 So. 485. Instruction
as to rights o-t a minor sister of the deceased
held proper under the evidence. Id.

74, 75. Beaumont Traction Co. v. Dil-
worth [Tex. Civ. App.] 16 Tex. Ct. Rep.
257, 94 S. W. 352.

76. Matlock v. Williamsville, etc., R. Co.
[Mo.] 95 S. W. 849.

77. Act of June 2, 1891. Gulla v. Lehigh
Valley Coal Co., 28 Pa. Super. Ct. 11.

78. Notwithstanding he has contributed
nothing to their support since the divorce.
Taylor v. San Antonio Gas & Elec. Co. [Tex.
Civ. App.] 15 Tex. Ct. Rep. 344, 93 S. W.
674.

79. Had consulted counsel as to right to
divorce. Abel v. Northampton Traction Co.,
212 Pa. 329, 61 A. 915.

SO. Rietveld v. Wabash R. Co. [Iowa] 105
N. W. 515; Pittsburgh, etc., R. Co. v. Naylor
[Ohio] 76 N. E. 505; Baltimore & O. R. Oo.
v. Baldwin [C. C. A.] 144 F. 53; Alfson v.
Bush Co., 182 N. T. 393, 75 N. B. 230; Atchi-
son, etc., R. Co. V. Pajardo [Kan.] 86 P. 301.

81. See 5 C. L. 948.
82. Central of Georgia R. Co. v. Alex-

ander [Ala.] 40 So. 424; St. Louis, etc., R.
Co. V. Garner [Ark.] 89 S. W. 560; Illinois
C. R. R. Co. V. Whiteaker, 122 lU. App. 333.
An Instruction to assess damages at "such
reasonable sum as plaintiff might be en-

titled to recover under the facts and circum-
stances proved in the case" held erroneous.
Illinois Cent. R. Co. v. Johnson [111.] 77 N.
E. 592. An instruction to assess such dam-
ages as would compensate plaintiffs for their
"pecuniary loss," held not objectionable as
failing to specify the elements of damage,
and that grief, loss of society, and com-
panionship could not be considered. Galves-
ton, etc., R. Co. V. Heard [Tex. Civ. App.]
14 Tex. Ct. Rep. 617, 91 S. W. 371. In an ac-
tion for the death of a wife, the husband
may testify as to the estimated value of
his wife's services, and such evidence Is not
irrelevant or hearsay. Chicago, etc., R. Co.
V. Groner [Tex. Civ. App.] 16 Tex. Ct. Rep.
507, 95 S. W. 1118. Under Code Civ. Proc.
§ 377, allowing such damages as may be Just
under the circumstances of the case, pecun-
iary damages alone are recoverable, but the
fact that it is not shown that the deceased
husband was In good bodily health and was
in receipt of a monthly wage does not
limit recovery to nominal damages. Ruppel
v. United Railroads [Cal, App.] 82 P. 1073.

S3. The damages must be assessed upoi.
the "reasonable" expectation of benefit from
the continuance of life. Consolidated Coal
Co. v. Stein, 122 111. App. 310.

84. Loss of home because of nonpayment
of instalments since death of the father is
too remote to be allowed -as damages.
Beaumont Traction Co. v. Dilworth[Tex. Civ.
App.] 16 Tex. Ct. Rep. 257, 94 S. W. 352.

85. Carter v. North Carolina R. Co., 139
N. C. 499. 52 S. B. 642; Beamont Traction
Co. V. Dilworth [Tex. Civ. App.] 16 Tex. Ct.
Rep. 257, 94 S. W. 352.

86. Ward v. Dampskibsselskabet Kjoeben-
havn, 144 P. 524. Mortality tables admis-
sible. Norfolk & W. R. Co. v. Spencer's
Adm'x, 104 Va. 657, 52 S. E, 310; Illinois
Cent. R. Co. v. Cane's Adm'x [Ky.] 90 S. W.
1061. Admissible where the deceased comes
within the class of selected lives tabulated,
but such tables are not conclusive. Ward v.
Dampskibsselskabet KJocbenhavn, 144 F.
524. Mortality tables are of little value
where the deceased was colored. The Sag-
inaw & Hamilton, 139 F. 906. Expectancy of
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money,*' as shown by present wages/' and the prospective increase thereof,'" his

disposition to labor,"" his habits of economy,"^ and financial aid to the benefici-

aries,"^ may be consddeired, but not his means,"' or the physical condition of the

plaintiff."* As a general rule, loss of society and grief cannot be considered."^ In

some states damages are based upon the probable estate whieh^ decedent would have

left at death,"* or the present worth thereof,"' and in others, are assessed ac-

cording to fixed rules."'

life of deceased may be testified to by actu-
|

aries. Austin v. Metropolitan St. R. Co., 108 i

App. Div. 249, 95 N. Y. S. 740.
87. Earning capacity Is not conclusive of

loss. Evarts v. Santa Barbara Consol. R. Co.
j

[Cal. App.] 86 P. 830. Where capacity to
earn money is, by statute, an element of dam-
ages, as under Pub. St. 1891, c. 191, § 12, the
fact that the capacity Is purely speculative
does not give the jury the right to ignore
it. Dillon V. Hudson, etc., R. Co. [N. H.] 62
A. 93. Under Pub. St. 1891, c. 191, § 12,

making decedent's earning capacity an ele-
ment of damage, any evidence tending to
show such capacity is admissible. Id. Evi-
dence that decedent had never earned money,
and from her station In life probably never
would, is competent, but is not conclusive of
the nonexistence of such capacity. Id
Question whether the deceased "was or was
not a careful man" held too general to show
earning capacity. MacPeat v. Philadelphia,
etc., R. Co. [Del.] 62 A. 898. The administra-
tor's inventory of decedent's personal prop-
erty and the annual account is not admis-
sibie to shOTV the deceased's earning capaci-
ty. Cooper V. North Carolina R. Co., 140
N. C. 209, 52 S. E. 932.

88. Reiter-Conley Mfg. Co. v. Hamlin
[Ala.] 40 So. 280; Central of Georgia R. Co.
V. Alexander [Ala.] 40 So. 424. May be
shown without producing the contract of
employment. Id. Wage per "week for six
months prior to death is admissible. Austin
V. Metropolitan St. R. Co., 108 App. Div.
249, 95 N. Y. S..740.

89. Central Foundry Co. v. Bennett [Ala.]
39 So. 574. Wages paid in employment of
the character in which decedent was en-
gaged may be considered in ascertaining the
value of a minor's life to a parent, but are
not conclusive of his earning capacity. Gulla
V. Liehigh Valley Coal Co., 28 Pa. Super.
Ct. 11. Evidence of wages paid a skilled

machinist is inadmissible where the decedent
was only an apprentice of a couple of weeks'
experience. It being too remote. Central
Foundry Co. v. Bennett [Ala.] 39 So. 574.

An Instruction that in order to recover
it is "necessary for the administrator to

show by affirmative evidence that the net
earnings of the deceased exceeded his ex-
penditures," is erroneous as limiting the
jury to the consideration of conditions ex-
isting at the time of death. Carter v. North
Carolina R. Co., 139 N. C. 499, 52 S. E. 642.

Evidence that decedent had been charged
with embezzlement is inadmissible to lessen
damages based on prospective advancement.
Kirby Dumber Co. v. Chambers [Tex. Civ.

App.] 14 Tex. Ct. Rep. 913, 95 S. W. 607.

90. Ward v. Dampsklbsselskabet Kjoeben-
havn, 144 F. 524.

91. Ward v. Dampsklbsselskabet KJoeben-

havn, 144 F. 524; Central of Georgia R. Co.
V. Alexander [Ala.] 40 So. 424.

02. Proof of happy domestic relations
raises a presumption that the deceased hus-
band supported the family. Evarts v. Santa
Barbara Consol. R. Co. [Cal. App.] 86 P.
830. Evidence that decedent appropriated
a part of his earnings to the support of one
not a distributee Is not detrimental to de-
fendant. Central of Georgia B. Co. v. Alex-
ander [Ala.] 40 So. 424. The fact that de-
cedent had saved some money which went to
his wife upon his death cannot reduce the
amount recoverable upon his death, under
Code 1896, § 1749, subd. 2. Sloes-Sheffield
Steel & Iron Co. v. Holloway [Ala.] 40 So.
211.

93. Chicago, B. & Q. R. Co. v. Weber, 121
111. App. 455.

94. Under Ballinger's Ann. Codes & St.

§ 4828, authorizing the jury to award such
damages, pecuniary or exemplary, as may
seem just, physical helplessness of the bene-
ficiaries cannot be considered. Seattle Blec.
Co. v. Hartless [C. C. A.] 144 P. 379.

Contra: Helplessness and dependency of
the wife upon her husband may be con-
.idered In an action for latter's death. Evarts
V. Santa Barbara Consol. R. Co. [Cal. app.]
86 P. 830.

OS. Texas & N. O. R. Co. v. Green [Tex.
Civ. App.] 15 Tex. Ct. Rep. 133, 95 S. W. 694.
The words "necessary injury" as used in Rev.
St. 1899, § 2866, mean "pecuniary injury."
Marshall v. Consolidated Jack Mines Co. [Mo.
App.] 95 S. W. 972. A father suing as ad-
ministrator of his deceased son under Code
§ 1498 cannot recover for mental anguish
nor for loss of services. Byrd v. Southern
Exp. Co., 139 N. C. 273, 51 S. E. 851. An in-
struction to assess damages at such sum
as would compensate plaintiffs for their
"pecuniary loss" does not permit the jury
to include damages for loss of society and
grief. Texarkana & Ft. S. R. Co. v. Frugia
[Tex. Civ. App.] 16 Tex. Ct. Rep. 724, 95 S. .W.
563.
ContTa: Loss of society considered in ac-

tion by widow. Evarts v. Santa Barbara
Consol. B. Co. [Cal. App.] 86 P. 830. Widow
and children suing for death of husband and
father may recover for mental anguish
and loss of society. Brickman v. Southern
R. Co. [S. C] 54 S. B. 553. Parent recovering
for death of son. Parker v. Crowell & S.

Lumber Co., 115 La, 463, 39 So. 445. Where
the statute gives unlimited discretion to
the jury within a maximum limit in assess-
ing damages, they may award compensation
for the sorrow and grief resulting from
the death. Kelley v. Ohio River R. Co., 58
W. Va. 216, 52 S. E 520.

96. The measure of damages Is such sum
as the deceased would probably have earned
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In determining the pecuniary loss t» a child by the death of a parent, com-

pensation for loss of caxe, support, education, and moral training may be allowed.""

In Mississippi a parent may recover for the death of a minor child the value of his

services until majority, for prospective gratuities thereafter, dajnages for son's

physical and mental suffering and the present value of his expectancy.^

The Federal courts in assessing damages are controlled by the law of the state

where the injury occurred.^

Exemplary^ damages are allowed under the statutes of some states.*

The amount of recovery.^—The tortious killing in some states gives rise to

nominal damages, irrespective of actual pecuniary loss,* but where actual damages

are shovra, it is error to award only nominal,'' and in all cases the assessment of

in his business during life, and have left as
his estate at the time of his death, con-
sidering his age, his ability, and disposition
to worlc, and his habits of living and ex-
penditure. MaoPeat v. Philadelphia, etc., R.
Co. [Del.] 62 A. 898; Ward v. Dampskibs-
selskabet Kjoebenhavn, 144 F. 524. Where
the loss is to be ascertained by determin-
ing the gross earnings of the deceased and
deducting therefrom his expenses, the ex-
penses must be limited to those of the
deceased himself, and not of the family.
Carter v. North Carolina R. Co. [N. C] 62
S. B. 642.

97. The measure of damages Is the present
worth of the amount which the deceased
would have accumulated and saved during
natural life, and the Jury may consider his
age, occupation, health, ability to earn mon-
ey, habits of industry and economy. Ham-
ner v. Janowitz [Iowa] 108 N. W. 109.
North Carolina statute prescribing the meth-
od of determining the present worth of an
"annuity" is not applicable in an' action for
wrongful death. Poe v. Raleigh & Air Line
R. Co. [N. CI 54 S. E. 406.

08. In Alabama the measure of damages
is that which gives such sum as, put at
interest, will each year, by taking a part of
the principal and adding it to the interest,
yield the amount of deceased's yearly con-
tribution to his family, less his personal
expenses, and so that the whole remaining
principal at the end of his expectancy of life,

added to the interest on the balance for that
year, will equal the amount of his yearly con-
tribution to his family, less personal ex-
penses; Reiter-Conley Mfg. Co. v. Hamlin
[Ala.] 40 So. 280.

99.' Gamache v. Johnson Tin Foil & Metal
Co., 116 Mo. App. 596, 92 S. W. 918; Beau-
mont Traction Co. v. Dilworth [Tex. Civ.
App.] 16 Tex. Ct. Rep. 257, 94 S. W. '352;
Texas & N. O. R. Co. v. Green [Tex. Civ.
App.] 15 Tex. Ct. Rep. 133, 95 S. W. 694.
In an action by children for death of their
father, evidence of abandonment is admis-
sible. Beaumont Traction Co. v. Dilworth
[Tex. Civ. App.] 16 Tex. Ct. Rep. 257, 94 S.
W. 352. The parent's industry, moral char-
acter, and solicitude as to the mental and
moral training of his children, may be con-
sidered. St. Louis & N. A. R. Co. V. Mathis
[Aj-k.] 91 S. W. 763.

1. Act 1898, p. g2, c. 65. Cumberland
Tel. & T. Co. V. Anderson [Miss.] 41 So.
263. No recovery can be had for prospec-
tive gratuities unless there Is a reasonable
expectation based upon evidence of past

gratuities. Id. For the death of a minor son
the parents are entitled to recover for ex-
penses incurred as a result of the negligence
and the net value of his life until majority,
but not thereafter. Esher v. Mineral R. &
Min. Co., 28 Pa. Super. Ct. 393. In an action
for damages on account of the wrongful
death of a minor . child, the testimony of
the father as to w^hat the child would prob-
ably have been worth to himself and fami-
ly is competent, after a recital as to the
health and capacity of the child, his own
resources, etc. Cincinnati Traction Co. v.
Stephens, 7 Ohio C. C. (N. S.) 454.

2. The Saginaw & Hamilton, 139 F. 906.
Rule does not mean that verdicts rendered
by Juries in state courts shall be binding or
influential on the court In reaching amount
to be awarded, but merely the measure
of damages shall be ascertained according to
law of the place. Id. Courts must deter-
mine amounts in same -way as juries would,
that is they must follow rules which they
would instruct jury to follow. Id. Federal
court cannot ailo'w recovery for pain and
suffering in an action arising in Iowa.
Jacobs V. Glucose Sugar Refining Co., 140
F. 766.

3. See 5 C. I* 949.
4. Civ. Code 1895, § 3828, being punitive

as "well as compensatory in its nature, a
verdict ' held not excessive because the ex-
pectancy of the plaintiff was less than that
of the decedent, which was taken as the
basis of computation. Savannah Elec. Co. v.
Bell, 124 Ga. 663, 53 S. E. 109. Under Civ.
Code 1902, §| 2861, 2852, punitive damages
are assessabie as a matter of right, only
the amount being discretionary with the
jury. Brickman v. Southern R. Co. [S. C]
5.4 S. B. 653. Evidence as to the mangled
condition of decedent's body is admissible as
bearing upon the Issue of punitive dam-
ages. Id. Under Code 1896, § 27, allowing
punitive damages only, decedent's age is

immaterial. Smith v. Birmingham R., Light
& Power Co. [Ala.] 41 So. 307.

5. See 5 G. L. 949.

8. Widow may recover nominal damages
for death of her husband without proof of
pecuniary loss. Davis v. Arkansas South-
ern R. Co. [La.] 41 So. 587. In an action
brought under %i 6134 and 6135, Revised
Statutes, for causing the death of plaintift's
decedent by neglect or wrongful act, the
petition need not allege that the next of
kin of thedeceased have sustained pecuniary
damage by his death. Jacksoh Knife & Shear
Co. V. Hathaway, 7 Ohio C. C. (N. S.) 242.
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damages must be founded upon the adduced evidence.' 'No maximum- limit is

prescribed in some states." It is not error to set aside a substantial but inadojuate

verdict.^" The burden of proving the damages is on the plaintifE.^^

7. Where there is evidence that decedent
was earnii^g $&o or $60 per month and spent
$20 to $30, It Is proper to refuse an in-
struction limiting recovery to nominal dam-
ages. Cahaba So. Min. Co. v. Pratt [Ala.]
40 So. 943. Beceased's earning capacity and
expectance of life being shown, it is error
to direct a verdict tor nominal damages.
Austin V. Metropolitan St. R. Co., 108 App.
Div. 249, 95 N. T. S. 740.

8. An instruction permitting the jury to
assess damages at such sum as "in their
opinion" the beneficiaries may be entitled
to, while open to criticism, is not a ground
for reversal when tbey are told that such
opinion must be formed "under the evidence
of the case." Schneider & Co. -v. Carlin, 120
111. App. 538. An instruction in action by
husband alone to award sucTi damages as
would compensate the "husband and neict
of kin," held not TeveTsible error, th«re being
no evidence of any next of tin. Pittsburgh,
etc., R. Co. V. 0'I>onneIl, 118 111. App. 336.
£Ixcessive daiaa^res. Adnlts: $8,000 for a.

young lighthouse keeper, earning ?450 a year,
bnt in line for pTomo-tion under tjivil ser-
vice rules. Reduced to $5,000. King v. Ann
A-rbor R. Co. [Mtrh.] 13 Uet. Leg. ~B. 145,
107 N. "W. 8«S. $15,000 for a truckman thirty-
t^w-o years old earning- -$12 pea* wreek. Al-
ternative judgment of $7,500 ordered. 'Walsh
V. Reisenberg, S7 N. Y. S. 32=8. ?3,D0O for
death of son ~wlio furnished occasional
pecuniary aid to his aged father. Cut to
?2,000. Bremer v. Mmneapolis, etc., R. Co.
IMinn.J 105 N. 'W. 494. 513,500 for laborer
forty^eight years old earning $3.50 per 4lay,
"Who had abandoned his family lor a "ti"me.

Rediteed to $8,000. Creamer v. Moran Bros.
Co., 41 Wash. 636, 84 P. 592. $7,800 for death
of a, farmer sixty-six years old, with small
means, living on leased preirises, leaving
only a-dult nephe"ws and nieces wlio received
"casual gifts. Missonrl, etc., R. Co. v. Mc-
Laughlin CKan.] 84 P. 989. $6,000 for the
death of a farmer, stxty-t'wo years old. Re-
versal or alternative judgment for $2,000
ordered. Chicago, etc., 'R. Co. v. Weber,
121 III. App. 455. $8,000 for the death of
a brakeman earning $75 per month, but no
proof that he spent more than $18 per month
for the family. Cut to $5,000. Allowed an
additional $2,000 for pain and Buffering
of the decedent. St. Louis, etc., R. Co. v.

Caraway tArk.] 91 S. W. 749. $10,000 for a
railroad section hand spending about $350
per annum on Ms family. Reduced to $8,000.

St. Louis. & N. A. R. Co. v. Mathis [Ark.]
91 S. W. 763. $5,000 held excessive under
the mathematical rule prevailing in Alabama
for the death of a man having an expectancy
of 40 years and sending home from $15 to
$20 per month. Reiter-Conley Mfg. Co. v.

Hamlin [Ala.J 40 So. 2S0.

Reasonable. Adults: $6,141.96 for woman
thirty-four years old earning about $45 to

$50 per month. Savannah Elec. Co. v. Bell,

124 Ga. 663, 53 S. B. 109. $2,500 for a com-
petent sefiman twenty-six years old, who was
earning $20 per month. The Luokenbach,
144 F. 980. $40,000 for death of a dentist

7 Curr. Law—69.

thirty-seven years old earning $17,000 to,$20,-
000 a year. Morhard v. Richmond Light &
R. Co., Ill App. Div. 353, 98 N. Y. S. 124.

$5,000 for death of a laborer twenty-seven
years old earning $40 per month and board,
leaving a child two years old, wholly de-
pendent, held not so excessive as to althorize
setting aside the verdict as rendered under
passion and prejudice. Bowen v. Sierra
Lumber Co. [Cal. App.] 84 P. 1010. $12,000
for death of a practicing physician forty-
four years old. Evarts v. Santa Barbara
Consol. R. Co. [Cal. App.] 86 P. 830. $5,000
for the death of a mining engineer twenty-
seven years old earning $100 per month, the
measure being damage to his estate. South-
ern Pac. Co. v. Wilson [Ariz.] 85 P. 401.

$5,000 for man forty-nine years old, in vig-
orous health, earning $8 to $8.50 per week.
Louisville "Water Co. V. Phillips' Adm'r [Ky.]
89 S. W. 700. $4,200 in an action by a thir-
teen year old child for loss of father.
Gamache v. Johnston Tin Foil & Metal Co.,

116 Mo. App. B96, 92 S. W. 918. $12,500 for
death of a fireman twenty-seven years old
earning $75 to $85 per month and in line
for promotion. Choctaw, etc, R Co. v. Doughty
lArk.] 91 S. "W. 768. $12,960 for death of a
maohinist. Galveston, etc., R. Co. T. Currie
ITex. Civ. App.] 15 Tex. Ct. Rep. 18, 91 S. W-.

1100. $2,000 for ^eath of a farmer flfty-^x
years cri.d supporting a family, earning ca-
pacity of $400 to $600 per annum. Choctaw,
O. & G. R. Co. V. Baskins [Ark.] 93 S. "W.
757. $572 where decedent was accustomed
to contribute $5 to $10 per month toward the
support of his mother, the plaintiff, who
had an expectancy of life of 17.4 years. St.

Lonis, etc., R. Co. v. Block [Ark.] 95 S. W..
155. $360 for pain and suffering of decedent,
St. Louis, etc., R. Oo. v. Block tArk.] 95 S.

W. 155. $25,000 allowed for the death of a
pliysician thirty-nine years old, and who was
earning $2,000 per year above his personal
expenses. Ward v. Dampskibsselskabet
Kjoebenhavn, 144 F. 524.

Imadcqaate. Adults: $5,000 damages in

admiralty held inadequate and increased
to $7,500 for the death of a man leaving
an insane wife and seven dependent minor
children. The San Rafael [C. C. A.] 141 F.

270. $500 for a fireman earning $90 per
month, forty-nine years old. McCarty v.

St Louis Transit Co., 192 Mo. 396, 91 S. W.
132.

Rcaaona1>Ie. Chilflren: $2,950 for death of

a bright, well educated boy, seventeen years
old, contributing to the support of his par-
ents. Jackson Knife v. Shear Co. v. Hatha-
way, 7 Ohio C. C. (N. S.) 242. A verdlxst

of $2,160.20 for the death of a one year old
child held not so excessive as to indicate
passion or prejudice. Abby v. Wood [Wash.l
86 P. 558. $4,000 tor death of a Porto
Rican student sixteen years old, under the
circu^mstances of the case. Atchison, etc.,

R. Co. V. Fajardo [Kan.] 86 P. 301. $5,000 for

the death of a seventeen year old boy. Park-
er V. Crowell & S. Lumber Co., 115 La. 463,

39 So 445
0. Under Code Civ. Proc. § 377, there is no
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§ 5. Remedies and procedure}''—A right of action for death by wrongful act

arising under tlie law of one state may be enforced in another unless the statute

is penaP^ or contrary to the public policy of the state in which enforcement is

sought.^*

While the cause of action may not be a general asset of the estate of the dece-

dent, it is sufficient to authorize an appointment of a personal representative.^"

The action must be brought within the time limited by the statute^" in force

at the time of the siiit.^^ An action for death by wrongful act is one for personal

injuries and must be brought within the time prescribed for such actions.^* There

seems to be a conflict of authority as to whether the statute of limitation is tolled

by delay in the appointment of the personal representative.'-'

A personal representative may join causes of action against two or more persons

whose concurrent negligence caused the death,^° and he may also join causes of

action for wrongful death and for personal injuries to decedent where he sues in

the same capacity in each case.^^ By statute in Texas all persons entitled to sue

must be made parties to the aetion.^^ Where a personal injury suit commenced
by decedent is revived by his administrator, the petition must be amended so as to

show the time of his death and whether the result of the injuries.^'

Where there is a general act and an Employers' Liability Act in the same
state, an election is piresented in the case of the death of employe.^* The com-

limit, except that the damages must be
just under the circumstances of the case.
Bowen v. Sierra Lumber Co. [Cal. App.] 84

P. 1010.

10. Although it subjects the defendant
to the danger of a maximum recovery. Mc-
Carthy V. St. Louis Transit Co., 192 Mo. 396,

91 S. W. 132.

11. Hupfer V. National Distilling Co.
[Wis.] 106 N. W. 831. Erroneous instruc-
tion placing It on defendant held not cured
by specific instructions as to measure. Id.

12. See 5 C. L,. 950. Admissibility of evi-

dence as to damages is treated in the pre-
ceding section.

13. Missouri Rev. St. 1899,' § 2864, is penal
and nonenforceable in Illinois. Raisor v.

Chicago & A. K. Co., 117 111. App. 488.
14. Recovery for wrongful death being re-

stricted to pecuniary loss in Illinois, a penal
statute of Missouri "will not be enforced as
against public policy. Raisor v. Chicago &
A. R. Co., 117 111. App. 488. Cannot be con-
sidered against public policy simply because
the manner of distribution is dissimilar.
Denver & R. G. R. Co. v. Warring [Colo.]
86 P. 305. No action will lie in Ohio upon
a cause of action for wrongful death occur-
ring in another state, except where the per-
son killed was a citizen of Ohio. Baltimore
& O. R. Co. V. Chambers [Ohio] 76 N. E.
91.

15. In re Lowham's Estate [Utah] 85 P.
446; Reiter-Conley Mfg. Co. v. Hamlin [Ala.]
40 So. 280; Young's Adm'r v. Louisville &
N. R. Co. [Ky.] 89 S. W. 475.

10. An action under the Illinois Injury
Act, chap. 70, R. S., must be brought within
one year. Staunton Coal Co. v. Fischer 119
111. App. 284.

17. Not the statute of the time of death.
Dare v. Wabash, C. & W. R. Co., 119 111. App.
256.

18. An action under Code Civ. Proc. §

1902, to recover for death- is within Laws
1886, p. 801, c. 672, requiring notice to cer-
tain municipalities to be given within six
months and action to be brought within one
year in suits for personal Injuries. Crapo
v. Syracuse, 183 N. T. 395, 76 N. B. 465.
In New York actions against municipalities
of 50,000 or more must be brought within
the time prescribed by Laws 1886, p. 801,
c. 572, and within Code, § 1902. Id.

19. In New York the action does not
accrue until the appointment of the per-
sonal representative. Crapo v. Syracuse, 183
N. Y. 395, 76 N. E. 465. Notice, held time-
ly given and the action seasonably brought.
Id.

Central Where completion of the appoint-
ment is delayed by failure of the adminis-
trator to give bond for more than two years,
the right of action is abated by the statute,
which runs against the beneficiaries with-
out Interruption from the date of the de-
cedent's death. Archdeacon v. Cincinnati
Gas & Electric Co., 3 Ohio N. P. (N. S.) 606.

20. Mangan v. Hudson River Tel. Co., 100
N. Y. S. 539. Such parties being joint tort
feasors may be sued jointly or severally.
Id.

21. As where both are prosecuted "by the
administrator. Nemecek v. Filer & Stowell
Co., 126 Wis. 71, 105 N. W. 225.

22. An allegation by one plaintiff that she
sues for her own benefit and the benefit of
the mother of decedent, and that the latter
had no interest in the life of the deceased
held to make the latter a party. Interna-
tional & G. N. R. Co. V. Ploeger [Tex. Civ.
App.] 14 Tex. Ct. Rep. 474, 16 Tex. Ct. Rep.
183, 93 S. W^. 226.

23. Fancher v. Cleveland & S. W. Trac-
tion Co., 3 Ohio N. P. (N. S.) 559.

S4. In Massachusetts an election is pre-
sented between St. 1887, p. 899, 6. 270, as
amended by Laws 1892, p. 226, c. 260, § 1,
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plaint must show plaintiff's capacity to sue/° mxxst allege a duty owed by defendant

to the decedent,^" the existence of the class of persons designated by the statute as

beneficiaries,^^ unless it is for the beneiit of decedent's estate,^^ but need not nega-

tive knowledge by decedent of the existing danger'^" or plead legal conclusions.^"

In an action by the personal representative, an answer to the merits admits the

representative character of tlie plaintifE.^^ Under statutes malting railway com-

panies liable for the death of passengers through the negligence of their servants, it

is not necessary to allege that particular acts of a pai'ticidar servant were negli-

gent.'^ While the suf&ciency of a pleading to state a cause of 'action depends upon

the law of the state where tlie wrongful act occurs, in the absence of specific allega-

tions, the law will be presumed to be the same as that of the state where the action

is brought.'' A mother seeking to recover for the death of her son need not allege

his legitimacy.'* One pleading under a penal statute'^ must bring the case strictly

within the terms thereof.'"

WMle contributory negligence on the part of decedent is an affirmative defense

in most states," in a few the burden of disproving it rests upon the plaintiff."

and Rev. Laws, c. 171, § 2. Oulighan v.

Butler, 189 Mass. 287, 75 N. E. 726. A peti-
tion charging defendant with negligence
in failing to keep a railroad track and the
engine thereon in proper repair states a
cause of action within Rev. St. 1895, art.

3017, subJ. 2, the general act. Kirby Lum-
ber Co. V. Chambers [Tex. Civ. App.] 14 Tex.
Ct. Rep. 913, 95 S. W. 607.

25. Where plaintiff is only secondarily en-
titled to bring the action, the complaint
must allege the facts which authorize him
to sue. Martin v. Butte [Mont.] 86 P. 264.

Under Code Civ. Proc. § 578, enabling the
raother to sue for the death of a minor child
only when the father is dead or has desert-
ed, the complaint must allege death or de-
sertion. Id.

2«. In an action by an administratrix, an
allegation that "plaintiff" was a passenger
on defendant's train alleges no duty to plain-
tiff's "intestate." Trott v. Birmingham R.,
Light & Power Co. [Ala.] 39 So. 716.

27. Under Rev. Laws, c. 171, § 2, authoriz-
ing a recovery in favor of the deceased's
widow, children, or next of kin, a declara-
tion failing to allege that deceased left either
widow, children, or next of kin is demur-
rable. Oulighan v. Butler, 189 Mass. 287,
75 N. E. 726. Failure to so allege is a de-
fect of substance and may be raised by a re-
quest for a ruling that the proof of all the
allegations pleaded will not entitle plain-
tiff to recover. Id. In an action brought
for the benefit of decedent's widow, the peti-
tion may be amended, substituting the prop-
er beneficiary, it appearing that the sup-
posed widow was neVer his legal wife. St.

Louis, etc., R. Co. v. Block [Ark.] 95 S.

W. 155.
38. Rev. St. 1901, pars. 2764-2766, con-

strued as authorizing an action for the
benefit of decedent's estate. Southern Pac.
Co. V. Wilson [Ariz.] 85 P. 401. Hence not
necessary to allege the existence of bene-
ficiaries or damage to them. Id.

29. Defense to be pleaded by the defend-
ant. Brown's Adm'r v. Cincinnati, etc., K.
Co. [Ky.] 92 S. W. 583.

30. It is not necessary that a widow su-
ing for the death of her husbajid should

allege that a right of action survived to her,
such being the legal consequence of the
facts. Davis v. Arkansas So. R. Co. [La.]
41 So. 587.

31. Notwithstanding the right of action is
one arising after death of testator. Hanley
v. West Virginia, etc., R. Co. [W. Va.] 53
S. E. 625.

32. Petition held sufficient under Rev. St.

1899, § 2864. Anderson v. Missouri Pac. R.
Co. [Mo.] 93 S. W. 394.

33. Petition held sufficient In Missouri
though omitting to plead the law of the
state where the injury occurred where ob-
jection was raised after commencement of
trial. Lee v. Missouri Pac. R. Co., 195 Mo.
400, 92 S. W. 614.

34. Illegitimacy is a defense to be averred
and proven by the defendant. Louisville &
N. R. Co. V. Thomas [Miss.] 40 So. 257.

35. Rev. St. 1899, § 2864, providirrg for
the forfeit of the fixed sum of $5,000 for
wrongful death, is penal. Casey v. St. Louis
Transit Co., 116 Mo. App. 235, 91 S. W. 419.

36. A petition demanding a smaller
amount than that fixed by a penal statute
does not state a cause of action. Casey v.
St. Louis Transit Co., 116 Mo. App. 235, 91
S. W. 419.

37. Proof of the absence of contributory
negligence on the part of deceased is not
essential to the right to recover for wrong-
ful death. Contributory negligence in such
a case is an affirmative defense and the
burden of proving it rests on the defend-
ant. Jackson Knife & Shear Co. v. Hatha-
waj-, 7 Ohio C. C. (N. S.) 242. An instruc-
tion placing the burden of disproving con-
tributory negligence on the plaintiff proper-
ly refused. Texas & P. R. Co. v. Huber [Tex.
Civ. App.] 16 Tex. Ct. Rep. 154, 95 S. W.
568.

38. Under Rev. Laws, c. 171, § 2, plaintiff
must prove due care on the part of the de-
cedent. Manning v. Conway [Mass.] 78 N.
E. 401. Allegations of facts set out in the
complaint held not to show decedent's free-
dom from contributory negligence in com-
ing in contact with a live electric wire.
Mangan v. Hudson River Tel. Co., 100 N. Y. S.

539.
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But in STich cases the strict proof demanded in personal injury actions is not re-

quired of the personal representative.^' IJnder a statute making a street railway

liable for death due to corporate negligence*" or the gross negligence of its servants,

plaintiff has the burden of proving the negligence relied on/'- and where both are

made the basis of recovery, they should be separately submitted.*^ Where iu direct

examination it is sho'svn that the eamiag capacity of the deceased was small, it is

not prror to permit on cross-examination evidence that plaintiff, the wife, was partly

supported by deceased's father.*^ A statement in an affidavit made in compHanee

with the conditions of an accident insurance policy as to when and where the in-

jury occurred is .not conclusive.**

§ 6. Distributive rights in amount recovered.*^—The damages for wrongful

death are distributed according to the law of the state where the wrongful act was

committed,*^ and where they are for the benefit of particular designated persons,

they are not a part of decedent's estate,*^ and hence are not subject to his debts.**

Where such funds beeoine a part of the estate of the decedent, the law of the domi-

cile of the beneficiary determines whether they are exempt from the deceased-'s

debts.*'

Death Cebtificates; DEBENTtritES ; Debt, see latest topical Index.

DEBT, ACTION OF."

Ab a general rule, debt lies wherever indebitatus assumpsit will lie.'^ While
generally used for the recovery of -a precise sum due under a simple or special con-

tract, yet the action of debt may be maintained for a quantum meruit or a quan-

tum valebat.°^ By counting in debt, a plaintiff's right to recover is restricted to

the sums alleged to be due by the terms of the contract.^* The plea of the general

issue is.improper in an action of debt,"* but if a plaintiff in suxjh action joinys issue

39. Charters v. Palmer, 98 N. T. S. 887.

Evidence held insufflclent to show due care
on the part of intestate in crossing the
tracks. Axelrod v. New Tork City E. Co.,

109 App. Div. 87, 95 N. T. S. 1072. Evi-
dence held not to show contributory neg-
ligence as a matter of law on the part of

the decedent in attempting to cross in front
of a team. Charters v. Palmer, 98 N. Y. S.

887. The habits and care exercised by the
Intestate are competent where there are
no eye-witnesses to the accident. Chicago
& A. R. Co. V. Seevers, 122 111. App. 558;
lUinois Cent. R. Co. v. Whiteaker, 122 111.

App. 333.

40. Failure of the motorman to keep a
vigilant v/atch for teams as required by
ordinance does not imply corporate neg-
ligence within Hev. Laws, c. 111. § 267. -Cas-
well V. Boston El. R. Co., 190 Mass. 527, 77
N. B. 3?0.

41. Manning v. Conway [Mass.] 78 N. E.
401. Evidence held insufficient to show gross
negliprenc.e within Rev. Laws, c. 171, § 2,

in handling the team which ran over de-
ceased. Evidence held insufflclent to show
gross negligence of the motorman under
Rev. Laws, c. Ill, § 267. Caswell v. Boston
El. R. Co., 190 Mass. 527, 77 N. E. 380.

42. Rev. Laws, c. 171, § 2. Oulighan v.
Butler, 189 Masss. 287, 75 N. E. 726.

43. Abel v. Northampton Traction Co., 212
Pa. 329, 61 A. 916.

44. Beecroft v. New Tork Athletic Club,
97 N. T. S. 831.

45. See 5 C. L. 953.
46. Damages recovered for the dea-th of a

resident of Iowa killed in Illinois are dis-
tributed under the laws of the latter state.'
In re Coe's Estate [Iowa] 106 N. W. 713,
Where the action arose in New Mexico, the
laws of that state control notwithstan-ding
the action is brought in Colorado. Denver
& R. G, E. Co. V. Warring [Colo.] 86 P.
305.

47. Funds recovered under Act March 3,

1848 (Gen. St. p. 1188), by an administrator
are held in trust for the next of kin. Gott-
lieb V. North Jersey St. R. Co., 72 N. Jj Law,
480, 63 A. 339.

48. In re Williams' Estate [Iowa] 107 N.
W. 608. Funds recovered under the death
act of Michigan are not a part of decedent's
e&tate and not subject to his debts. Id. Funds
recovered under Code 1896, § 27, for the
death of an engineer, not being subject
to his debts, the company cannot offset dam-
ages to its cars due to decedent's negligence.
Western R. Co. v. Russell [Ala.1 39 So.
311.

49. In re Williams' Estate [Iowa] 107 N
W. 608.

HO. See 5 C. L. 953.
51, 52, 53. Seretto v. Rocklsind. etc., R

Co. [Me.] 63 A. 651.
S4. Loellke v. Grant, 120 111. App. 74.
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iipoB a plea of nil debet, he is bound' to prove every necesspjy allegation of Lis

declaration."^
'

Pebts Off DaseEDBNTS, 866 latest topical Index,

DECEIT."

J 1, Nature and Elements (1093).
I

§ 2. Action and Procedure (1096).

Scope of topic.—^This topic embraces. fraud as a ground of action for dam-

ages, whether the action be in the common 'law fprm for deceit or an equivalent

action under the code. Fraud as a ground for rdief other than dajnagee is else-

where treated;^'" ,;.
.

.

§ 1. Nature and elements.''^—The essential elements of an action for deceit

are representation, falsity, scienter, deception,, and damage,^" or it may consist in

any deception or artifice used to circumvent, cheat, or deceive another,"" as where

possession of one's money is obtained from him. by trick."^ *" Fraud which would en-„

title one to rescind a contract induced by it give^ a cause of action for damages,"'

but deceit will not lie for mere negligence"* oi bxeaeh of a promise."'

65. Foster v. People, 121 111. App. 165.

B6. See special article, 1 C. Ii. 95.3.-

57. See Fraud aoid Undue Influence, 6 C
L. 1541; Eeformation of. Instruments, 6 C.
L. 1279; Wills, 6 C. L. 1880.

68. See 5 C. L. 953.

, 59. False representations as to a materi-
al matter which induces one to enter into
a transaction to his damage^ Crockett v..

Burleson [W. Va.] 54 S. B. 341. Where one-

partner falsely represents th-at certain book
accounts are. due the firm, -when in fact

some of them aret false and some- hav& been
collected^ and induces the other partner to

dissolve and take over such accounts, the
latter may upon discovery of the fraud sue
for damages occasioned by it. Id. Evidence
which discloses false representations of ma-
terial facts, wilUully made to induce a sale,

reasonably relied upon by the opposite party
to his d3,mage, shows actionable fraud. May
v. Loomis, 140 N. C. 350i 52 S. E. 728. Evi-
dence held to show fraud in a sale of bank
stock where dividends for two years were de-
clared from the sale of assets charged off the
books ot the bank. Stewart v. Smith [JCan.]

82 P. 482. Where one who owed another a

debt of gratitude procured him to purchase
an ijjterest in a note by falsely represent-"

ing that it was secured by a mechanic's lien,

evidence held to show that the transaction

was induced by fraud. Thompson v. Randall
[Ky.] 90 S. W. 251. Where by contract

a party is obligated to assign an invention to

a corporation but fraudulently assigns the-

same to another and independent corpora-

tion, which successfully defends its title

thereto upon the ground of it? innocence in

acquisition, he is liable m an action of

deceit to such first named corporation In

tie sum received by him for the Invention

so wrongfully cdnveyed, with interest from
the date of the receipt thereof. Bates v.

Bates Mach. Co., 120 111, App. 563. Instruc-

tions held to properly set forth the law in an
action, Tfor falsely representing - that there

was a well on land sold. George v. Hesse

fTex. Civ. App.] 16 Tex. Ct. Rep. 359, 94
S'. W. 1122. Instructions, tho-ugh long, held
to correctly state the law as to deceit and
burden of proof. McKibbin v. Day ENeb.]
104 N. W.. 752.

60. Evidence held to show actionable
fraud where the brother of an Infirm and
ignorant woman conspired with others to
appropriate her crops so that she lost her
property for taxes, and then by fraudulent
practices induced the tax purchaser to deed
the property to him, and he subsequently
conveyed to his co-conspirato,rs, who com-
mitted trespasses on the premises. Lindley
V. Kemp, [Ind. App.] 76 N. B. 798. One who
is enticed to bet on a ioot race by false
representations, that the race is "fixed" has
a cause of action for fraud. Hobbs v. Boat-
right, 195 Mo-. 693. 93 S. W.. 934. A bank
which aids in a scheme by -vvhich one is in-
duced to bet on a foot race, by representa-
tions that the race Is "fixed," by allowing
the bank to be used to give 'an air of re-
spectability to the transaction, Is liable,
with the conspirators. Id.

61, 62. Where auctioneers agreed with one
that if he, would purchase certain goods at
the sale and take them to another town
they would sell them at an advanced price,
and after the goods were purchased and a
large deposit made the auctioneers refused
to perform their contract. Rawson v. Silo,
99 N. Y. S. 934.

63. Crockett v. Burleson [W. Va.] 54 S. E.
341.

64, One who makes a fraudulent promis-
sory note with intent to defraud and de-
ceive any one into whose hands it might
come is not liable In deceit for mere neg-
ligence In allowing the note to pass into
circulation. Where one executed what pur-
ported to be the note of a town and signed
to it the names of the town officers, and
It was put into circulation by the act of
a third person which the m.aker was not re-
quired to guard against. Costelo v. Barnard,
190 Mass, 260, 76 N. E. 599.
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There must he some representation,^^ but it is not essential that it shall haye

been made directly to tbe person injured/^ nor that it be made by one sought to

be held liable personally."' It is sufficient upon wliich to base an action against

a principal if made by an authorized agent."" In some states it is provided by

statute that, to render one liable for certain false reprraentations, they must- be in

writing.^"

The representation must he of a fact/^ past or existing/^ and not mere expres-

sion of opinion/^ but under some circumstances a stateftient, though in form an

opinion, may be construed as one of fact.^*

The representation must he false.'"'

65. Love V. McElroy, 118 111. App. 412.

66. See 5 C. Li. 954.

A concealed Intention by a purchaser not
to pay for goods purchased Is a misrepresen-
tation of a material fact. Upchurch v. Mizell
[Fla.] 40 So. 29.

67. Keeler v. Seaman, 47 Misc. 292, 9B N.
Y. S. 920. Prospectus of corporation. Id.;

Keeler v. Dunham, 99 N. T. S. 669.

68. It is sufflclent if he authorized it.

Keeler v. Seaman, 47 Misc. 292, 95 N. T. S.

920.
A third person who by fraudulent repre-

sentations induces one person to purchase
a note from another is guilty of actionable
deceit. Thompson v. Randall [Ky.] 90 S. W.
251.

69. See, also. Agency, 7 C. L. 61. Where
a principal and agent are engaged in buy-
ing and selling real estate, the agent not
furnishing any money, not taking title but
sharing in the profits, the agent is not a
necessary party to an action for deceit in

one of the transactions. Judd v. Walker,
114 Mo. App. 128, 89 S. W. 558. As to acre-
age. Id. As to title. John Gund Brew. Co.

V. Peterson [Iowa] 108 N. W. 741. As to

boundaries and area. Kell v. Trenchard [C.

C. A.] 142 F. 16. Where the general manager
of an irrigation company falsely represents
the location of a water right, it is not es-

sential to the liability of the company that
the purpose for which the information was
sought should have been made known. It

is sufficient that they were made with au-
thority and acted upon. Cleghon v. Barstow
Irr. Co. [Tex. Civ. App.] 15 Tex. Ct. Rep. '

221, 93 S. W. 1020. An agent who makes
false representations in a sale of corporate
stock and directly derives a profit from the
sale Induced Is personally liable for dam-
ages caused bv his deceit. Getchell v. Du-
senbury [Mich.] 108 N. W. 723.

70. Under Comp. Laws § 9518, representa-
tions concerning the conduct, trade, or credit
of another. Getchell v. Dusenbury [Mich.]
108 N. W. 723.

71. See 5 C. L. 954. Statement of an in-
tention may constitute deceit. Schrafft v.

Fidelity Trust Co. [N. J. Law] 62 A. 933.
Held statements of facts: False state-

ments by a vendor as of his own knowledge
as to the number of acres in a tract which
is being negotiated for sale by the acre.

Judd V. Walker, 114 Mo. App. 128, 89 S. W.
558. Representations by sellers of timber
that they had had it carefully estimated

and that such estimates showed certain

quantities are more than mere expressions of

opinion. May v. Loomls, 140 N. C. 350, 52

S. E. 728. A false statement ns to vnlne
made to one ignorant of the quality or value,
and who has no opportunity to examine it,

made under circumstances indicating that such
statements are to be relied upon, is one of
fact. Pinch v. Hotaling [Mich.] 12 Det. Leg.
N. 841, 106 N. W. 69. A representation by
a third person that a land owner who of-
fered to sell for $500 demanded $1,000 is

one of fact. Hughes v. Lockington [111.] 77
N. E. 1105. False representations in the sale
of a mine that it was owned and controlled
by the company issuing the stock, that it

comprised a certain number of acres, that
pipe lines were run, that the company had
paid dividends, that there was gold enough
in the dump ore to pay for running the
mines, etc., are more than mere expressions
of opinion. Krause v. Cook [Mich.] 108 N.
W. 81. False represefttations by one that
he was a member of a certain law firm,
had sold a mine, was a rich man, and that
his mother had made out checks for the
amount she was to contribute to the enter-
prise, held statements of fact. Damers v.
Sternberger, 95 N. Y. S. 532.
Not statements of fact: One who repeats

information received from another stating
that he has no personal knowledge is not
guilty of fraud. Krause v. Cook [Mich.]
108 N. W. 81. Statements by one of facts
represented to him do not give a cause of
action. Jewett v. Buck [Vt.] 63 A. 136.

73. Hughes V. Lockington [111.] 77 N. E.
1105.

73. That bad accounts had been charged
ofE and that those remaining were better
than the ordinary. Pittsburg Life & Trust
Ca; V. Northern Cent. Life Ins. Co., 140 F.
888.
Held matter of opinion: As to the value of

land. Else v. Freeman [Kan.] 83 P. 409.
That the fences on land are good. Id. As
to the acreage under and that could be put
under cultivation, and as to the acreage of
waste land. Van Horn v. O'Connor [Wash.]
85 P. 260. That a body of ore through which
a drill hole has been made is pay ore.
Brown v. South Joplin Lead & Zinc Min. Co.,
194 Mo. 681, 92 S. W. 699. A representation
concerning affairs not susceptible of exact
knowledge is to be taken as meaning no
more than strong belief founded upon what
appears to be reasonable grounds, and in
such case the question is wholly one of good
faith. Krause v. Cook [Mich.] 108 N. W. 81.

74. Scott V. Burnight [Iowa] 107 N. W.
422.

75. See 5 C. L. 954. Pittsburg Life &
Trust Co. V. Northern Cent. Life Ins. Co., 140
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The maker must Tcnow it to he false'"' or be in duty bound to know its truth or

falsity/^ or malce it so recklessly and without concern as to its truthfulness as to

be equivalent to actual fraudJ^

The falsity must lie willful and have been made with intent to deceive,'"' but

it is not essential that the person who makes the false representations should derive a

benefit therefrom or be in collusion with the person who does.'"

The representation must be material.^^

The representation must be relied upon/' and the person injured thereby be

deceived.'^

It muM be su^h that the defrauded person is. entitled to rely upon/* and such

F. 888. A complaint alleging that the de-
fendant, for the purpose of Inducing plaintiff

to sell corporate stock at a certain price
falsely stated that he desired to buy all the
outstanding stock and would pay plaintiff the
difference between such price and the highest
nrice it should pay for any stock, that de-
fendant was only desirous of purchasing such
stock as it could buy for that price or less,

that defendant had purchased stock for a
greater price, doea not state a cause of ac-
tion. Schrafft v. Fidelity Trust Co. [N. J.

Law] 62 A. 933. In an action by a consignor
against a commission merchant for inducing
a transfer of the bill of lading by false rep-
resentation that he had sold the car of fruit,

the defendant may show that he had had such
negotiations as to lead him to believe that he
had sold the fruit. Serrano v. Miller & T.

Commission Co. [Mo. App.] 93 S. W. 810.

Evidence Insufficient to show grounds for be-
lieving that he had made a sale. Id. Rep-
resentations that there is a flowing well on
premises are not inconsistent with a provii

sion in the deed that the vendee should pay
part of the cost of a well then being bored.
George v. Hesse [Tex. Civ. App.] 16 Tex. Ct.

Rep. 369, 94 S. W. 1122.

76. See 5 C. L. 954. An error of judgment
of an executor in failing to appreciate the
advancement in value of real estate and in

making a misstatement relative to such value
to one of the beneficiaries does not consti-

tute deceit. In re Cunningham's Estate. 212

Pa. 441, 61 A. 993. Evidence held insufficient

to show scienter in representation by land-
lord that roof did not leak. Bayles v. Clark,
100 N. T. S. 586.

77. Under Rev. Civ. Code § 1201, providing
that one who positively asserts as true that
which is untrue Is guilty of fraud, a seller

of a horse who falsely represents his pedi-
gree is liable, though he believed his repre-

sentations to be true. He is bound to know
their truth. McCabe v. Desnoyers [S. D.]

lOS N. W. 341. In an action for deceit which
induced the sale of goods, the plaintiff need
not prove that the defendant knew or should
have known the falsity of his representa-

tions. Palmer v. Goldberg [Wis.] 107 N. W.
478. One who in reliance on false repre-

sentations purchases property may recover,

whether the representations were made in

good or bad faith. Krause v. Cook [Mich.]

108 N. MV. 81.

78. Pittsburg Life & Trust Co. v. North-
ern Cent. Life Ins. Co., 140 F. 888. And see

John Gund Brew. Co. v. Peterson [Iowa] 106

N. "W. 741.

70. See 5 C. L. 955. Instructions aa to

scienter held correct. Upchurch v. Mlzell
[Fla.] 40 So. 29.

Fraud is not shown where one who repre-
sents himself as the owner of land does not
know that his agent to whom he had intrust-
ed his deed to be recorded had procured and
had recorded a deed running to himself. Bu-
chall v. Higgins, 109 App. Div. 607, 96 N. Y.
S. 241. Evidence insufficient to show an in-
tent to deceive in the sale of the property
of an insurance company. Pittsburg Life &
Trust Co. v. Northern Cent. Life Ins. Co., 140
F. 888.

80. Cleghon v. Barstow Irr. Co. [Tex. Civ.
App.] 15 Tex. Ct. Rep. 221, 93 S. W. 1020.

81. See 5 C. L. 955. Representations in
the sale of bonds that they were good and
constituted a first lien on corporate property
gives a cause of action for falsity of the last
representation, though the bonds were con-
sidered good when sold. Wickham v. Rob-
erts, 98 N. T. S. 1092.

82. See 6 C. L. 956. Else v. Freeman
[Kan.] 83 P. 409. "Whether one who employ-
ed another to locate him on a homestead re-
lied upon representations by such other that
land pointed out was in a certain section,
held a question of fact. Kabat v. Moore
[Or.] 85 P. 506. Where there is evidence
warranting submission of the question
whether a person making representations as
to rental value was a conspirator with the
defendant, it is proper to permit the plain-
tiff to testify that he relied on such repre-
sentation. Pinch V. Hotaling [Mich.] 12 Det.
Leg. N. 841, 106 N. W. 69.

83. One who purchases mining stock after
examining the mine and exercising his own
judgment, and buying additional stock and
selling it on commission, exhibiting samples
of ore, cannot rely on false representations.
Irby V. Tilsley, 41 Wash. 211, 83 P. 97.

84. See 5 C. L. 956. Marshall-McCartney
Co. V. Halloran [N. D.] 106 N. W. 293. A
prospective purchaser who is allowed to and
does make a full investigation, not being
prevented by the seller from making it as ex-
haustive as he desires, cannot be heard to
say that false representations were made to
him. Pittsburg Life & Trust Co. v. North-
ern Cent. Life Ins. Co., 140 P. 888.
A contracting party has a right to rely on

the express statement of an existing fact,
the truth of which is known to the opposite
party and is not known to him. Farley v.
Wiess [Neb.] 107 N. W. 561. Representations
by a vendor that land is worth a certain
price per acre, that it rented for a certain
amount, and that the vendor would lease it

at such rental, where it is shown that the
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as to mislead a feasoaably prudent man/' unless the parties occupy fiduciary rela-

tions toward each other.*" That the defrauded party should have discovered the

fraud and protested against it at the time is no defense,'' especially if artifice was

resorted to to induce the opposite party to forego investigation.**

It is essential that damage result.^^—The damages sustained must be actual.'"

§ 2. Action and. procedure.^^—The action lies if the transaction induced is

voidable and not vojd^^^ An election of remedies may exist,'^ One induced by

fraud to enter into a contract may affirm and take its benefits) so far as obtainable,

and recover damages.; sustained,'* or rescind and recover what he has parted with,"

but one who discovers fraud while: the contract is yet executory may not execute and

then sue for the fraud."* The cause of action may be assignahle."' The venue of

land has no suoh value, the vendor being
familiar with the land and the vendee not,

held to raise a. question of tact as to wheth-
er deceit was proven. Scott v. Burnight
[Iowa] 107 N. W. 422. It is not the duty of
a purchaser, residing in Iowa, of land in Da-
kota to go to Dakota and ascertain whether-
the vendor's representations are true. Id., A
vendee may rely on statements of fact by the
vendor not palpable to the former. Judd v.

Walker, 114 Mo. App. 128, 89 S. W. 558.

"Where a vendor in negotiating a sale of land
makes false representations as to the acre-
age, the vendee is not required to survey
and measure the land. Id.

85. One who allows himself to be specu-
lated upon in the purchase of an option
cannot recover from the vendor the cost of
the option. Kell v. Trenchard tC. C. A.] 142
F. 16.

86. "Where one who owes a debt of grati-
tude to another makes to him false repre-
sentations concerning facts which he pro-
fesses to and Is in a position to know, the
latter is not required to investigate the truth
of the statements. Thompson v. Eandall
[Ky.] 90 S. "W. 251.

87. Turner v. Kuehnla [N. J. Eq.] 62 A.
327. One who makes false statements for
the purpose of inducing a transaction can--
not set up that the defrauded person failed
to exercise ordinary care to ascertain the
truth or falsity of such statements. Rahm
v. Hunger [Ky.] 90 S. "W. 257. One who pro--

cures- another to execute a deed- prepared by
himself, falsely-representing that it is drawn
pursuant to a previous contract, cannot as-
sert that plaintiff was negligent in signing,
the deed without reading, it. Griffln v.- Roan-
oke R. & Lumber Co., 140 N. C. 514, 53 S. E.
307.

88. May v. Loomis, 140 N. C. 350^ 52 S. E.
728.

89. See 5 C. L. 957. Sonnesyn v. AWn^ CN;
D.] 104 N, "W. 1026. "Where different kinds of
property were transferred' in a single traiis--
action, there can be no recovery unless th-e
entire property is worth less than the price
paid. Pittsburg Life & Trust Co. v. North-
ern Cent. Life Ins. Co., 140 F. 888. "Where
one who purchased corporate stock and was
made a director and participated in its affairs
seeks to recover for fraudulent representa-
tions inducing the sale, he must show that
the transactions of, the concern after he
Bubpcribed were not the cause of the corpora-
tion's disaster. Getchell v. Dusenbury
tMich.] 108 N. "W. 723. "Where a third person

who knew that a landowner offered his land
for sale for $500 represented to one who had
confidence- In hira that $1,000 was demanded,
and such, person purchased for $1,000, paying
the landowner,- $S00, part of wtoich he borrow-
ed from the per.=!on who made the- false repre-
sentations, and also gave him a mortgage for
$500, whicfr was subsequently foreclosed, a
pecuniary loss sufficient to sustain a claim
for damages was suffered. Hughes v. Lock-
ington [111.] 77 N. E. 1105. "Where repre-
sentations as to condition of premises were
made after verbal lease and before written
lease merely confirmatory thereof, the tenant
sustained no damage. Bayles v. Clark, 100 N.
T. S. 586.

90. Thompson v. ITeweli [Mo. App.] 94 S.
"W. 567. Nominal damages^ cannot be recov-
ered if no actual damage was suffered. Id.

91. See 5 C; L. 957. Duress and deceit are
simply different methods by which fraud is
consu-mmated. The same remedies are avail-
able to the injured party. Neibuhr v. Gage
[Minn.] 108 N- "W. 884.

93, "Where one i& by fraud Induced
to sign a deed omitting stipulations
it should contain, the deed is not ab-
solutely void but only voidable and an ac-
tion may be maintained for the fraud. Grif-
fin V. Roanoke R. & Lumber Co., 140 N. C.
614, 53 S. E.. 307.

93. If a vendor, by fraud practiced on his
vendee, sells what he at the same time war-
rants, the vendee may sue upon the warran-
ty or for the deceit; Crockett v. Burleson
["W. Va.] 54 S. E. 341. "Where an action for
deceit is brought, charging; defendant with
having fraudulently induced plaintiff to pur-
chase a note and mortgage, it Is not essential
that plaintiff tender to defendant the note
and mortgage. Smith v. Hoffman, 122 111.

App. 198.

94,. 95. Sonnesyn V; Akin [N. D.] 104; N. W.
1026.

96. An owner of land which his agent has
sold cannot recover from the agent for fraud,
where, knowing of a resale by the vendee
at an advanced price and, suspecting his
agent of connivance in such resale, he falls
to avail himself of easy means of ascertain-
ing the truth while the contract is yet exec-
utory. Bartleson v. "Vanderhoff [Minn.] i04
N. "W. 820. One who executes a, contract aft-
er discovery of"fraud cannot maintain an ac-
tion for damages. McDonough v. Williams
[Ark.] 92 S. W. 783. Purchasers of timberwho have made payments, manufactured and
sold the timber, cannot plead fraud in an
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the action depends on the practice in the several states.'^ The action at. law may be

brought at any time within the limitation period"' after the fraud is or should have

been discovered.^ Servants of the person who perpetrated, the fraud are not nec-

essary parties.^

Pleading.^—Misrepresentations relied upon must be specifically alleged.* The
complaint must show tliat the damage was the proximate effect of the misrepresen-

tations/ and if special damages are sought they must be pleaded."

Evidence.''—Good faith in business transactions is presumed/ and one who
alleges deceit has the burden of proving all the essential elements of the tort/ but

one who alleges false representations as to various independent facts is not required

to estal)lish. all the fafee representations alleged/" Ordinarily proof of scienter is

essential/^ but an assertion as a fact of that which the maker does, not know to be

untrue renders him liaible.^^ Fraud is to be. determined from all the circumstances

of the cas^e and inferences to be drawn therefrom/^ and a, liheral range of investi-

gation is permitted.^* Any evidence which, throws- light on the issues involved is

admissible/^ but evidence which does not support the allegations is not.^*

action, for the purchase price but may set It

up toy counterclaim. May v. Loomis, 140 N.
C. 350. 52 S. E. 728.

97. Under Code Civ. Proe. I 1910, and 2

Rev. St. p. 447, pt. 3, ch. 8, tit. 3; § 1, a right

of action for false representations made to

a decedent is assignable by his administrator.
"Wickham v. Boberts, 98'N. T. S. 1092; Keeler
V. Dunham. 99 N. T. S. 669, overruling VT^lck-

ham V. Roberts, 9^8 N. Y. S. 1092.
98. A corporation may be sued for deceit

In the county where the tort was committed
though Its principal place of business is in

another county. Western Cottage Piano &
Organ Co. v. Griffln [Tex. Civ. App.] 14 Tex.

Ct. Rep. 332, 90 S. W. 884.

89. Neibuhr v. Gage [Minn.] 108 N. "W.

884. The equitable doctrine of laches has no
application to such action. Id. One who
sells timber on his land aJid is thereafter in-

duced to sign a deed drawn by the purchaser
who falsely represents that it is drawn in

accordance with the contract has a cause of

action for fraud on discovery thereof. Such.

cause is not postponed until removal of the

timber. Griffln v. Roanoke R. & Lumber Co.,

140 N. e. 514. 53 S. E. 307.

1. By the exercise of ordinary diligence.

Western Cottage Piano & Organ Co. v. Grif-

fln [Tex. eiv. App.] 14 Tex. Ct. Rep. 332, 90 S.

W. 8«4.

2. In an action against one who was em-
ployed to locate another on homestead land

for falsely representing land pointed out to

be in a certain section, the persons who as-

sisted defendant in running the lines are not

necessary parties. Kabat v. Moore [Or.] SB

P. 506.
3. See 5 C. L,. 958.

4. Marshall-McCartney Co. v. Halloran [N.

D.] 106 N. W. 293. A complaint must allege

with certainty what the false Intention con-

sists in. Schrafft v. Fidelity Trust Co. [N. J.

taw] 62 A. 933. Acts constituting the fraud

must be definitely alleged. Allegations held

too general. Ramoneda. Bros. v. Loggins
[Missj]' 39 So- l""'^- B"alse representations

must be set out in the complaint. Walker v.

Parry [Fla.] 40 So. 69. Complaint In an ac-

tion against an Irrigation company for false

representations as to the location of a water

right held soodiaB against general demurrer.
Cleghon v. Barstow Irr. Co. [Tex. Civ. App.]
15 Xex. Ct. Bep. 662, 93 S. W. 1020. Held suf-
ficient to. show that the general manager had
authority or apparent authority to malce the
statement. Id. Complaint in an action for
deceit in inducing the purchase of corporate
stock by false representations made in a
prospectus held to state a cause of action.
Keeler v. Seaman, 47 Misc. 292, 95 N. Y. S.
920.

5; Marshall-McCartney Go. v. Halloran [N.
D.] 106 N. W. 293.

6. Evidence of special damage is not ad-
missible unless such damage is pleaded.
Jewett v. Buck [Vt.] 63 A. 136.

7. See 5 C. L. 9B8.
8. Breaux v. Br-oussarfl TTjq.l 40 R'>. p"o.

9. Serrano- v. Miller & T. Commission Co.
[Mo. App.] 93 S. W. 810. The representation,
its falsity, intent to deceive, reliance, a..ia

damage. Buchall v. Higgins, 109 App. Div.
607, 96 N. Y. S. 241. The false representa-
tions, reliance thereon, and that they induc-
ed' the transaction. Hutchason v. Spinks
[Cal. App.] 85 P. 132.
Evidence sufficient to show a conspiracy to

defraud: in the sale of horses, and that false
representations were made pursuant to such
conspiracy. Palmer v. Goldberg [Wis.] 107
N. W. 478.
Evidence Insnitleient to show fraud. West-

ern Cottage Piano & Organ Co. v. GritBn
[Tex. Civ. App.] 14 Tex. Ct. Rep. 332, 90 S.
W. 884. Evidence as> to whether fraud was
perpetrated in the sale of corporation stock
held to raise a question ot fact. McDonough
V. Williams [Ark.] 92 S. W. 783;

10. Pinch V. Hotaling [Mjch.] 12 Det, Leg.
N. 841, 106- N. W;, 69.

11. John Gund Brew. Co. v. Peterson
[Iowa] 106 N. W. 741; Bayles v. Clark, 100 N;
Y; S. 5S6.

12. John; Gund Brew. Co. v. Peterson
[Iowa] 10« N. W. 741.

13. Kabat v. Moore [Or.] 85 P. 506.
lit'. Discretion of trial judge not nbuseJ.

McKibbln v. Day [N.eb.] 104 N. W. 752.
15.. In an action for fraudulent represen-

't.atlons- in the sale of a mill, a statement by
the vendee at the Aime of delivering the deed.
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Instructions" in actions for deceit are governed by the rules which control in

other forms of action.^'

The measure of damages^^ is the actual loss sustained^" together with outlays

directly attributable to the fraud.^^

Deolabations; Decoy Lettees, see latest topical Index.

DEDICATION,

S 1. What Is Dedication (1098).
§ 2. The Right to Dedicate (1008).
§ 3. The Purposes of Dedication (1099).
§ 4. mode of Dedication (1090). In Gen-

eral (1099). An intention (1100). Accept-
ance (1100). A Sale of Lots with Reference

to a Plat (1101). Plats and Maps -(1101).
Evidence of Dedication and Questions of Law
and Fact (1101).

§ 5. Effect of Dedication (1103).
§ 6. Remedies (1103).

§ 1. What is dedication.^^—Dedication is an appropriation of land to some

public use made by the owner and accepted for such use by or on behalf of the pub-

lic.^3

§ 2. The right to dedicate.'^—^Any estate or interest in land may be dedicat-

ed/^ but only the fee owner can make an absolute and final dedication.^* It is not

"now one-half of everything that Is here is

yours" is admissible. Rahm v. Hunger [Ky.]
SO S. W. 257. A plaintiff who testifies fully
as to representations made in an exchange of
properties and to hia reliance thereon may be
permitted to state why he made the ex-
change. Pinch V. Hotaling [Mich.] 12 Det.
Leg. N. 841, 106 N. W. 69. Evidence that
property which vendor represented to be part
of that sold was taken by a third person un-
der claim of right without objection from
vendor is admissible to show falsity of the
representation. Campbell v. Park [Iowa] 104
N. "W. 799, modifying 128 Iowa, 181, 101

N. W. 861.
16. In an action based on false represen-

tations as to the ownership of a certain tract
included, evidence of declarations as to the
amount of timber on all the land is inad-
missible. Jewett V. Buck [Vt.] 63 A. 136.

17. See 5 C. L. 958.

18. See Instructions, 6 C. L. 43. An in-

struction that a transaction capable of two
constructions will be so construed as to give
effect to the honest construction is not ren-
dered defective by adding "unless proven by
the preponderance of evidence to be other-
wise." Hughes V. Locklngton [111.] 77 N. E.

1105. An instruction that one alleging fraud
must prove it by clear, cogent, and con-
vincing evidence. Is not rendered misleading
by an instruction that the burden of all the
Issues is on the plaintiff and the jury cannot
find in his favor unless on the greater weight
of testimony. Griffin v. Roanoke R. & Lum-
ber Co., 140 N. C. 514, 53 S. E. 307. Instruc-
tions held to sufficiently submit the Issues in

an action for deceit in the sale of corporate
stock. Drake v. Holbrook [Ky.] 92 S. W.
297.

19. See 6 C. L. 958. See, also, Bamages, 7

C. L. 1054.

20. Thompson v. Newell [Mo. App.] 94 S.

W. 557.

For false representations that there Tpns a

well on land sold, the measure is the differ-

ence between the price paid and the value of

the land, not the difference between the
value of the land with the well and its value
without It. George v. Hesse [Tck.] 15 Tex.
Ct. Rep. 824, 93 S. W. 107; Id.

" [Tex. Civ.
App.] 16 Tex. Ct. Rep. 359, 94 S. W. 1122.

In inducing the sale of real estate the
measure is the difference bet-ween the con-
tract price and the market value.- Thomp-
son V. Newell _[Mo. App.] 94 S. W. 557. For
deceit by the -vendor In the sale of land, the
damages recoverable by the vendee is the
difference between the value of what the ven-
dee parted with and what he received. Kell
V. Trenchard [C. C. A.] 142 F. 16. For deceit
in the sale of property, the damages recov-
erable is the actual loss sustained, measured
by the difference between the actual value
and the price paid. Pittsburg Life & Trust
Co. V. Northern Cent Life Ins. Co., 140 F. SSS*

In tlic sale of corporation stock evidence of
the value of the stock at the time of the sale
is admissible. McDonough v. Williams
[Ark.] 92 S. W. 783. For deceit in the sale
of corporate stock the measure is the dif-
ference between the actual value of the stock
and its value if it had been as represented.
Drake v. Holbrook [Ky.] 92 S. W. 297.
"Where the measure of damages recoverable
was the value of certain timber at the date
a deed was executed, it was proper to in-
struct that while market value should be
considered it was not controlling. Griffln
V. Roanoke R. & Lumber Co., 140 N. C. 514,
53 S. E. 307. One induced by false represen-
tations to purchase a horse may recover the
value of the horse though it exceeds the
price paid. McCabe v. Desnoyers [S. D.] 108
N. W. 341. Evidence sufficient to support a
finding as to value in an action for deceit
in the sale of horses. Palmer v. Goldberg
[Wis.] 107 N. W. 478.
21. Kell V. Trenchard [C. C. A.] 142 F. 16.

See 5 C. L. 959.
See Cye. law Diet. "Dedication."
See 6 C. L. 959.

22.
23.
24.
25. An easement. MUliken v. Denny [N.C] 53 S. E. 867.
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essential to tlie valid dedication of land as a street that it be within the limits of

the city to which the dedication is made at the time of the dedication.^'

§ 3. The purposes of dedication,''^—Land may be dedicated to a restricted

public use, and if accepted must be taken for the limited purpose only.^°

§ 4. Mode of dedication. In general.^"—Dedication is either statutory or

common law. To constitute the former, statutory requirements must be complied

with,*^ but noncompliance may be cured by lapse of time,'^ or a common-law dedi-

cation may result from an attempted statutory dedication f^ but no conduct of the

dedicator or the public short of the requirements of the statute will make it eflEective

as a statutory dedication.'* To constitute a common-law dedication no particular

formality is essential,'' and it is not affected by the statute of frauds,'' but the

requisites of intention,'^ offer" and acceptance'" must exist. Dedication may re-

26. Bruce V. Seaboard Air Line E., Co.
[Fla.] 41 So. 883. One claiming title to land
in the adverse possession of another cannot,
as a§rainst such adverse occupant, make an
absolute and final dedictlon of It by filing a
plat and selling lots not held adversely by
reference to such plat. Id.

37. City of Meridian v. Poole [Miss.] 40

So. 548.
28. See 5 C. ti. 959.

29. Young V. Landis Tp. [N. J. Law] 62 A.
11.33. A dedication of land to use for lay-
ing pipes to convey Tvater from a pond'tc'the
city reservoir does not give the city a right
after the reservoir has been abandoned to

maintain pipes as part of the city's distribut-

ing system. Birge v. Centralia, 218 111. 503,

75 N. E. 1035.
30. See 5 C. L. 959.

31. Wilder v. Aurora, D. &. R. Blec. Trac-
tion Co., 216 111. 493, 75 N. E. 194. A plat
acknowledged before an Illinois commission^
er of deeds in the state of New York Is not
a good statutory plat. Birge v. Centralia,

218 111. 503, 75 N. E. 1035.

32. Where an owner of land executes a
plat under oath, but fails to make the form-
al statutory acknowledgment, and the execu-
tion Is defective, 20 years' recordation of the

plat operates to cure defects under Rev. St.

1S98. § 2216b. Llns V. Seefeld, 126 Wis. 610,

105 N. W. 917.

33. Where Gen. Laws 1877, o. 100, § 7,

relative to the execution and filing of plats,

is not complied with, no statutory dedica-

tion vesting the fee of streets in the muni»
cipality results, but merely a common-law
dedication which gives the city an easement.

City iJf Leadville v. Coronado Min. Co. [Colo.]

86 P. 1034.
34. But where statutory requirements are

not in fact complied with, the indorsement
on the plat to the effect that they have is

without authority and effect (City of Lead-

ville v. Coronado Min, Co. [Colo.] 86 P. 1034),

and subsequent conduct of the donor and
municipal authorities will not operate by
way of estoppel to make such dedication ef-

fective as vesting the fee in the city (Id.).

sa. Terrell v. Hart [Ky.] 90 S. W. 953. A
dedication may be either by express lan-

guage, reservation, or conduct showing an

intention to dedicate. Milliken v. Denny [N.

C ] 53 S B 867. Evidence of user and of

surveying, platting and otherwise improving

by public authorities, held to show dedication

of a highway. Eldridge v. Collins [Neb.] 105

N. W. 1085. Dedication is shown where an
owner petitions a city to construct a street
through his premises and has his petition
complied with, though he erase his name
from the petition after enactment of the im-
provement ordinance, and remonstrates
against the Improvement but does not with-
draw his ofCer of dedication. Terrell v.

Hart [Ky.] 90 S. W. 953. Occasional use of
river front by the public for landing with
consent of railroad company, which uses
land along the front for depot purposes, does
not show dedication of a use inconsistent
with the railroad company's use, though
the land was conveyed to It solely for rail-
road purposes. Sioux City v. Chicago & N.
W. R. Co. [Iowa] 106 N. W. 183. Where
adjacent owners build fences and plant trees
along their line so as to leave a space be-
tween for public travel with the intention
that It be used for that purpose and it is

so used for 20 years, it will be regarded as
dedicated. Cassidy v. Sullivan [Neb.] 106
N. W. 1027. Evidence sufilcient to show
dedication of a highway. Id. Evidence
held sufficient to shOTv Implied dedication
of alley to public use. Chapman v. Sault
Ste. Marie [Mich.] 13 Det. Leg. N. 676, 109
N. W. 53. The mere recording of a private
conveyance of an alley after it is in use by
the public does not withdraw If from public
use so as to stop the running of limitations.
Id.

36. May be oral. Terrell v. Hart [Ky.]
90 S. W. 953.

37. The word "convey" endorsed on the
plat by the owner of the land does not have
the effect of conveying to the municipality
the fee of streets there designated, in the
absence of an effective statutory dedica-
tion. City of Leadville v. Coronado Min. Co.
[Colo.] 86 P. 1034. A deed of land abutting
on an alley held not of itself to operate
as a dedication of such alley. Milliken v.

Denny [N. C] 53 S. B. 867. Where a grantor,
neither expressly nor by Implication, dedi-
cates a strip of land referred to in the deed
as an alley to the use of a lot conveyed,
nothing thereafter said or done could im-
pose a burden on the property. Id.

38. Subdividing, and recording a plat of

a tract showing streets, reserved and laid

out for purchasers, does not constitute an
offer of general dedication to the public.

McLean v. Llewellyn Iron Works [Cal. Add.]
83 P. 1082. In every case of implied dedica-

tion' it must appear that the property has
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suit from an estoppel,*" Specially, wjiere. ari .owifpr allows "his lAhd to' be lisfed by

the public for a period to give a right to such user by prescription.*'-

An intention*^ to dedicate is essential-/' but it may be inferred from acts/* or

presumed from eircumstaiLces.*° . '.
;: . .. ; .

Acceptance*^ before the offer is withdrawil*^ is essential.*' It may'bfe by

forinaJ action of public authorities,*" or may be isferred from loijg publie use,^°

and it may be implied from circumstances^^ but the fact that a, tract of land' shown

beeTi in the exclusive control of the pub-
lic for a period long enough , to raise the
presumption of a gift. Healey V. Atlanta
[Ga.] 54 S. B. 749. That an individual has
a right to demand a way of necessity con-
f-ers no right on the piiblic to claim such
way as a public way. Town of Como v.

Pointer [Miss.] 40 So. 260.

39. See post this section.
40. Where a married woman owns certain

property and knows that a portion thereof
had been donated for a str'eet by her hus-
band and was so used for 25 years, during
which time it was exempt from taxation,
her heirs were held estopped to deny dedica-
tion. Dulaney v. Figg [Ky.] 94 S. W. 658.

An owner who allows the public for a long
time to use a strip of latid as a highway
is estopped to deny dedication, Ray v. Nally
[Ky.] 89 S. W. 486.

41. This is so though the church at the
end of the road and for w^hich it" was open-
ed to afford access to has been mdved 't<i

another locality. Ray v. Nally [Ky.] 89 S.-

W. 4S6. May be Implied from adverse pos-
session by the public for the period necessary
to give title by adverse possiession. City
of Victoria v. Victoria County [Tex. Civ.

App.] 15 Tex. Ct. Rep. 873, 94 S. W. 368.

Public use of an alley for ten years after

it has been legally vacated by ordinance,

with the knowledge of the city, constitutes

it a public alley. Mitchell v. St. Louis, etc.,

R. Co., 116 Mo. App. 81, 92 S. W. 111.

43. See 5 C. L. 961.

43. Healey v. Atlanta [Ga.] 54 a B. 749.

The intention to dedicate should be con-

sidered In determining the existeTice and
character of a dedication. McGourin v. De
Furiiak' Springs tFla.] 41 So. 541. Where
land, is claimed by the public and is not
shown to liave been dedicated by a plat with
reference to which lots have been sold,. the

fact that the land was hever u-sed as a

street and has for a long period been en-

closed by the owner, who made the plat, is

Inconsistent with an intention to dedicate.

Id. That a street appears on a map which
is referred to in some of several deeds to

lands in the vicinity does not show dedica-

tion. City of Mobile v. Fowler [Ala.] 41 So.

468.

44. W^here an owner surveys and plats

land, flies his plat and sells lots with refer-

ence thereto, ,an intention to dedicate streets

shown on such plat is evidenced, and after

selling, a number of lots" he cannot claim
title to the streets. Flournoy v. Breard [£.a.]

40 So. 684. It is sufficient that the streets

were marked on the plat by dotted instead

of solid lines. Id.

45. Where a plat of land on a lake shore

and other circumstances raised a presump-

tion of dedication of the water front be-

tween a parallel street and the shore, re-

citals in a deed that the lake was the front
line of a lot conveyed held insufficient to
overcome the presumption of intention to
dedicate the -water front Davies- v.. JEpstein
[Ark.] 92 S. W. 19.

4e. See 5 C. L. 961.
47. Where a proprietor of a platted tract

conveys land represented thereon by a blank
'space prior to acceptance hjt the city, it con-
stitutes a withdrawal of any offer of dedica-
tion implied from leaving such space blank,
and the city acquires no title by subsequent
acceptance. Birge v. Centralla, 218 111. 503,
75 N. E. 1035.

48. City of Mobile v. Fowler [Ala.] 41 So.
468;; Healey- v. Atlanta [Ga,] 54 S. E. 749.
There must be an acceptance of a street by.
the public. McLiean v. Llewellyn Iron Works
[Cat. App.FS? P.'lflS2.
49. City of Mobile v. Fowler [Ala.] 41 So.

4-68.

50. City of Mobile V, Powl^r [Ala,] 41 So.
46S... The. 'Offer :to deiiii<a,t6i a highway heed
not be aceeiited^by ptiblie authorities; it may
be accepted' by the public, Cassidy v: Sul-
livan [Ne.b.] 106 N. W. 1027. Acceptance by
the public is shown .where it enters upon
the land and- enjoSs the privileges offered
by the dedicator. Id. Dedication of a high-
"way may be accepted by long continued user
by the public. Ray v. Nally [Ky.] 89" S. W^..

486. Ky. St. 1903, § 2832, providing that no
ground Tvithin territory "heretofore or here-
after annexed," to the city shall beconje a
public highway till the dedieation is aoeept-
ed, does not apply where the dedication was
made prior to annexation of the territory.-
Clty. Of Louisville v. Hall [Ky.] ftl & W.
1133. Mere use by the. general public -with-
out maintenance by the municipality is an
insufficient .acceptance of an implied dedica-
tion. Eviden.ce .insufla-cient to show accept-
ance. Chapman v. Sault Ste. Marie [Mich.]-
1-3 Det. <L&g. N, 676, 109 N. W. 53. The mere
fact -of user by the public does not show
dedication. Healey v. Atlanta [Ga.] 54 S. B.
749. Mere testimony that. land formed- part
of a street before it -was fenced does not
show that It was used for such length
of time as to become a public, highway..
City of Mobile v. Fowler [Ala.] 41- So. 468.

Dedication by the filing of a plat showing
streets is inchoate until such streets are-

opened. Town of Glasgow v. Mathews [Va.]

54 S. E. 991.

SI. Dedication may be accepted by a city
taking control of the land and permitting
the public to use it as a street. City of

Paducah v. Johnson [Ky.] 93 S. W. 1035.

'i'be purchase of lots with reference to a plat
constitutes acceptance of dedication by the
public of a park designated on- the plat,

SanhoTO V. Amarillo [Tex. Civ. App.] 15 Tex.
Ct. Rep'. 4-38, 93-S. Wi 473. Where a plat,

is duly made, recorded, and approved by the
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on a statutory plat is within the corporate limits of a immicipality is insufficient."

Acceptance of a statutory dedication in the manner prescribed^^ is essential in order

to vest title to streets in a municipality.^*

A sale of lots with reference to a plat,^'^ or filing a map of property showing

streets laid out thereon/" operates as a dedication of parks," streets, and alleys

shown.''* Where land owned in common is platted and the cotenants each talje cer-

tain lots and blocks, a dedication of streets and alleys is as efEectively made as if

lots had been sold to third persona.^" The fact that the streets do not appear on

the maps of the municipality/" or that no statutory dedication results,'^ is imma-
terial as between the parties. Statutes penalizing failure to record a plat before

selling lots are to be strictly construed,"^ and have no retroactive operation on ex-

isting plats. "^

Plats and maps.^*—The rules applicable to tlie construction of deeds apply to

the construction of plats.'°

Evidence of dedication and questions of Jaw and factf^^—^Dedication is a ques-

tion of intention"^ and of fact"' to be determined from the circumstances of the

board of public works, an acceptance is

shown where men employed by the city
worked at improving the street. People v.

Wolverine Mfg. Co. [Mlcli.] 12 Det. Leg. N.
491. 104 N. W. 725. As between an owner
who recognizes the public right in deeds
by him to a third person and th« public au-
thority claiming dedication, an acceptance
may be implied from the actual appropria-
tion and use of such land by such authority
for the purpose of the dedication. Town of
Harper's Ferry -v. Kaplon & Bro., 58 W. Va.
482, 52 S. B. 492. Where tlie council of a
city upon the recommeraiation of the board
of public works, by ordinance, directs th-e

•Improvement of a thoroughfare as a street,

a sufficient acceptance is shown under Ky.
St.' 1903, § 2832. Steinacker v. Gast [Ky.]
89 S. W. 481.

52. Eeichert Mill. Co. v. Preeburg, 217

'in. 384, 75 N. B. 644.

53. A road dedicated to the irablic must
be accepted by the county court upon its

records before it can become a public road.

•Terry v. MoClung, 104 Va. 599, 52 S. B. 355.

54. Beichert Mill Co. v. j'reeburg, 217

111. 384, 75 ISr. B. 544. By accepting part of

a street shown on a statutory plat a muni-
cipality does not accept the entire street,

nor by accepting one entire street does It

'accept others. Id.

55. See 5 C. L. 962, and as to right of

way in grantee from conveyance with ref-

erence to platted street, see Bstoppel, S C.

L. 1285.

5«. Van Duyne v. Knox Hat Mfg. Co. [N.

J. Bq.] 64 A. 149.

57. The filing of a plat upon which Is

designated a park and selling lots by refer-

ence thereto constitutes dedication of the

land as a park. Sanborn v. Amarillo [Tex.

Civ. App.] 15 Tex. Ct. Rep. 438, 93 S. W.
473.

58. Where a street is laid out over pri-

vate lands but is not opened, a conveyance

calling for such street as a boundary does not

operate as a dedication to the public. Car-

roll V Asbury, 28 Pa. Super. Ct. 354. A sale

of lots according to a plan which shows them

to abut on streets operates as a dedica-

tion of such streets to public use. Garvey v.

Harbison-Walker Refractories Co., 213 Pa.
177, 62 A. 778; In re Southwestern State Nor-
mal School, 213 Pa. 244, 62 A. 908. Thereby
evinces an Intention to dedicate streets
shown thereon. McGourin v. De IPunlak
Springs [Fla.] 41 So. 541. Platting land and
selling lots with reference to the plat con-
stitutes dedication of streets and alleys
shown on the plat. City of Mobile v. Fowler
[Ala.] 41 So. 4«8. When lots are sold with
reference to a recorded plat, a dedication of
the streets and alleys shown on such plat is
perfected. Weiss v. Taylor [Ala.] 39 So. 519.
The recording of a plat constitutes a dedica-
tion of the streets marked thereon, Includ-
ing tbeir entire 'width as indicated. Lins v.
Seefeld, 126 Wis. 610, 10^ N. W. 917. A land-
Q-wner -who sells lots with reference to a plat
is estopped toi revoke the dedleafion of streets
shown thereon. Thorpe v. Clantoh [Ariz.]
85 P. 1061. Where lands were conveyed with
right of re-entry if they ceased to be used for
school purposes, an ineffective vote to re-
move the school does not warrant re-entry.
Birmingham Public School Dist. v. Sharpless,
27 Pa. Super. Ct. 630.

59. Any of the dedicators migbt object to
revocation of the dedication if objection was
made in apt . time. Dickinson v. Arkansas
City Imp. Co. [Ark.] 92 S. W. 21.

eo. Ga-rvey v. Harbison-Walker Refractor-
ies Co., 213 Pa. 177, 62 A. 778.

61. "Where an owner plats land and sells
lots with reference to the plat, he and his
grantees are estopped to deny the existence
of such streets, though there is no sufficient
statutory dedication. Lins v. Seefeld, 126
Wis. 610, 105 N. W. 917.

62, 63. Wellborn v. Muller, 84 Miss. 726,
36 So. 544.

64. See 5 C. L. 963.
65. Most strongly against the dedicator.

City of Chicago v. Hogberg, 217 111. ISO, 75
N. B. 542. Dotted lines used as a continua-
tion of lot lines crossing a space at the
rear of lots, marked "private alley." held to
show an intent to pass to the purchasers
of corresponding lots the spa:ce between the
dotted lines, and not an intention to reserve
to the dedicator the fee of the strip. Id.

66. See 5 C. L. 963.
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ease. Dedication for street purposes and acceptance thereof is not negatived by the

fact that the streets are not presently opened.^" A municipality claiming under a

dedication has the burden of showing its acceptance thereof.'" The evidence ad-

missible on the question of dedication is governed by the general rules.'^

§ 5. Effect of dedication.''^—As a general rule a dedication vests no greater

estate in the public than is necessarj- for the purposes for which the dedication is

made.'^ The legislature alone has power to release land from its public servitude.'*

Where an owner plats land and sells lote with reference to the plat, the fact that he

renders for taxation and pays taxes on a plot designated on the plat as a park do€s

not interfere with the dedication.'^ Dedicated land may be abandoned'^ or vacat-

67. Terren v. Hart [Ky.] 90 S. W. 953.

Whether one has dedicated land is a question
of Intention. Milliken v. Denny [N. C] 53

S. "E. 867.
Et-it!cnce sufficient to sho"w dedication of

a street. City of Meridian v. Poole [Miss.]

40 So. 548. To show dedication of an alley.

Milliken v. Denny fN. C] 53 S. E. 867.

Evidence insuflicient to show dedication or
acceptance. Healey v. Atlanta [Ga.] 54 S.

E. 749. To show an intention to dedicate
land as a highway. Bosque County v. Alex-
ander [Tex. Civ. App.] 15 Tex. Ct. Hep. 227,

93 S. W. 23S. To show dedication where the
land claimed was not included in any pjat

and there was no sale by reference to a plat,

and the public had always been excluded
from the land by a fence. Town of Como v.

Pointer [Miss,] 40 So. 260; ' That a blank
space is left in a plat without indication that

it is dedicated does not show a dedication In

the absence of other evidence, intention of

the grantor to dedicate and acceptance there-

of. Birge v. Centralia, 218 111. 503, 75 N. E.

1035.

08. Terrell v. Hart [Ky.] 90 S. "W. 953.

Evidence as to whether a wharf had been
dedicated held to raise a question of fact.

Palen v. Ocean City, 72 1S(. J. Law, 15, 62 A.

947. Whether or not land has been dedi-

cated for a street by user is a que^stipn of

fact to be determined from the evidence.

City of Cheney v. Anderson [Kan.] 84 P.

137. Where a plat shows a street parallel

with a lake but shows no meander line, or

intervening space between the street and
lake, a presumption of dedication of the

right of public access to the lake is raised.

Davies v. Epstein [Ark.] 92 S. W. 19.

69. Opening may be postponed until ren-

dered essential by increased population and

advancing improvements. City of Meridian

V Poole [Miss.] 40 So. 548.

70. Chapman v. Sault Ste Marie [Mich.]

13 Det, Leg. N. 676, 109 N. W. 53.

71. The declaration of a landowner that

he has dedicated certain land is admissible as

a eleclaration asnlnst interest. Davies v. Ep-
stein [Ark.] 92 S. W. 19. Where one plats

lond and sells lots with reference to such
plat, the map or plat Is evidence of dedica-

tion of streets shown thereon, but is not evi-

dence of dedication of land not clearly in-

dicated by such plat as a street. McGourln
v. De Puniak Springs [Fla,] 41 So.. 541. A
declication by tl-e owner for a public street

may be established by evidence contained

In ii deed made by such owner to a private

person in which the rights of the public

ar' -pcogniKed. Town of Harper's Ferry v.

Kpplon & Bro., 58 W. Va, 482. 52 S. K
492. Evidence on the issue of dedication as
to the understanding of the public 11 years
after the dedication is alleged to have taken
place is ina*Tini«^ible. Milliken v, D^nny
[N. C] 53 S. E. 867. On an issue of dedica-
tion of an alley where a witness testifies

I

regarding the termini of the alley that it

i

is from one street to anotlier and he does
not know how much farther, his testimonj
is properly excluded. Id. One who asserts
a right to use an alley by virtue of dedica-
tion thereof by a remote grantor cannot
prove such dedication by a map executed
long after his deed, where it is not shown
that such grantor was connected with or
knew anything about the map. Id.

72. See 5 C. L. 963.
73. In New Jersey the fee of a highway

remains in the dedicator subject to the rights
of the public. Van Duyne v. Knox Hat
Mfg. Co. [N. J. Eq.] 64 A. 149. Under Gen.
Daws 1877, c. 100, § 6, a city has the fee to
lands dedicated according to statutory form
to the depth necessary for street purposes,
but has no interest in ores ther'eunder.
City of Leadville v. Bohn Min. Co. [Colo.]
86 P. 1038. Upon vacation or abandonment
of streets upon Tvhich abut lots which have
been sold by number, the street reverts to
the owners ot a,b,utting lots. DicJcJnson v.
Arkansas City Imp. Co. [Ark.] 92 S. W. 21.

Where a plat is insufficient to constitute
dedication of the streets shown thereon,
the fee to such streets remains in the dedica-
cator until he sells lots by reference thereto,
and title then passes to his grantees. Wilder
V. Aurora, De K. & R. Blec. Traction Co.,

216 111. 493, 75 N. E. 194.

74. No such power exists in a municipali-
ty unles? it has been delegated to It by the
legislature. Palen v. Ocean City, 72 N. J.

Law, 15, 62 A. 947. Power in a municipality
to release a highway from public servitude
is not power to release a wharf. Id. The
Act of July 10, 1901" (P. L. 632), authorizing
the condemnation of land for normal schools,

does not authorize the condemnation of dedi-
cated streets for campus purposes. In' re
Southwestern State Normal School, 213 Pa.

244, 62 A. 908. Abutting owners cannot be
deprived of their property rights in an alley
by an ordinance declaring such alley vacated.
Mitchell V. St. Louis, etc., R. Co., 116 Mo. App.
81, 92 S. W. 111.

75. Sanborn v. Amarillo [Tex. Civ. App.]
15 Tex. Ct. Rep. 438, 93 S. W. 473.

78. After fifty years' occupancy of a street
shown by a plat by the owner of the tract
covered by the plat, a municipality is es-
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ed/^ and a dedication may be revoked if public interests will not be prejudiced/'

but not otherwise.^^ The question of abandonment is one of fact.^° It does not

result from mere nonuser by the public.'^ Dedicated land may be leased for pri-

vate purposes when not needed by the public.*^ A property owner who dedicates a

strip for a street which is accepted by the city and the street improved is liable for

the cost of improvement,^^ but a city which improves as a street property which

has not been dedicated is liable for the cost of improvement.^*

§ 6. Remedies.^^—An owner of land abutting on land dedicated to public

use may enjoin the diversion of such land from the use to which it was dedicated, if

he sustains some practical damage different from that sustained by the public at

large,*" but one who dedicates land for a specified purpose may enjoin the diversion

of the land to some other purpose, iri'espective of the question of damage.*'

DBISDS OP CONVEYANCE.

§ 1. Nature, Form, and Requisites (1103).
Deeds Distinguished from Other Instru-
ments (1103). Requisites (1105). Delivei>y
(1107). Acceptance (1109). Validity of As-
sent (1109). Consideration (1109).

§ 2. Reeordatlon (1110).
§ 3. Interpretation and Effect (1110).

General Rules (1110). Covenants (1113). Al-

terations and Interlineations (1113). Desig-
nation of Parties (1113). Description of
Property Conveyed (1114). Quantum of Es-
tate Conveyed (1114). A Reservation (1118).
Conditions and Restrictions (1119). Re-
strictions (1121). Extinguishment of Rights
(1121).

§ 1. Nature^ form, and requisites. Deeds disiinguisJied from other instrii-

ments.^^—An instrument, in form a deed and passing a present interest, is what
it purports to be and not a testamentary disposition,*" though enjoyment of the

topped to demand that fhe street be opened.
Reichert Mill. Co. v. Freeburg, 217 111. 384,

75 N. E. 544. A dedication by filing a plat
containing streets is abrogated where no
need of such streets appears and the same
are never opened. Town of Glasgow v.

Mathews [Va.] 54 S. E. 991.

77. A deed of vacation of certain platted
blocks by one "who does not OTvn all the
land purported to be vacated is void. Reich-
ert Mill. Co. v. Freeburg, 217 111. 384, 75 N. E.
544.'

78. Revocation may be accomplished by
affirmative act or abandonment. Dickinson
V. Arkansas City Imp. Co. [Ark.] 92 S. W. 21.

Evidence held to show revocation where
streets shown by a plat were never improved,
no lots sold, nor streets thrown open to the
public, and for 20 years the land was enclosed
and cultivated as a farm, though one of the

owners testified that he expected at some
future time to sell lots and have the ter-

ritory added to the town. Id.

79. Where an owner opened a road to a
church and cemetery, it could not be closed

by a subsequent owner on the ground of

removal of the church where the cemetery
still remained in use. Ray v. Nally [Ky.]

89 S. "W. 486.

80. Occurs where the objects of the use

for which the dedication was made wholly
fails. Dickinson v. Arkansas City Imp. Co.

[Ark.] 92 S. W. 21. An ordinance providing

for a wharfmaster for a wharf dedicated

to public use and requiring him to repair

damage and collect from the owners of a

vessel which injured the wharf does not

operate as an abandonment of the public

user of the wharf. Palen v. Ocean City, 72
N. J. Law, 15, 62 A. 947.

81. Lins V. Seefeld, 126 Wis. 610, 105 N. W.
917.

82. Union R. Co. v. Chickasaw Cooperage
Co. [Tenn.] 95 S. W. 171. A lease of such
land is valid until emergency necessitates
use thereof of the public. Id. Where a city
leased dedicated land for a private purpose
and thereafter grajited the right to con-
struct "railroad tracks and terminal facili-
ties on it, its occupation for railroad pur-
poses was not a public use terminating the
prior lease, hence the railroad company
could not dispossess the lessee without com-
pensation. Id.

S3. Terrell v. Hart [Ky.] 90 S. W. 953.
84. Terrell v. Hart [Ky.] 90 S. W. 953.

No lien can be asserted against abutting
property for improvement of a street which
has not been dedicated. Dulaney v. Figg
[Ky.] 94 S. W. 658.

85. See 5 C. L.. 964.

8«. He may not however enjoin the con-
struction of a street railway through a park
on the ground that the unsightly poles and
appearances olfend his artistic sensibilities.
Bayard v. Bancroft [Del.] 62 A. 6. Where
dedication is effected by a sale of lots with
reference to a plat, only persons who may
be injured in a special manner by the ob-
struction of such streets may enfhroe the
dedication. Thorpe v. Clanton [Ariz.] 85
P. 1061.

87. Bayard v. Bancroft [Del.] 62 A. 6.

88. See 5 C. L. 964.

89. After disposing of all his property
by will, a testator executed a deed to a
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estate convej'ed is postponed until after the grantor's death/" and parol evidence is

not admissible to show that it was so intended."^ An instrument which shows that

furtlier conveyancing is contemplated by the parties is a contract to convey and not

a deed.^^

A trust may be engrafted on a deed by a contemporaneous parol agreement/'

but the evidence must be clear and satisfactory.'*

A deed absolute on its face may be shown to be in fact a mortgage"' if it was

so intended at the time of its inception''' as evinced by the circumstances of the

case"' and there is a subsisting debt after its execution."* The fact that it is a

mortgage may be established by parol evidence/" but he who asserts it has the

sister of a tract of land, reserving- a life
estate, and providing tliat the consideration
should bp dPd'jct'-d from the grantee's share
of his estate. Held that the deed passed
a present interest and Tvas not a ttes^

tamenlary disposition. Seaton v. Lee [111.]

77 N. B. 446. A voluntary deed delivered
by the -grantor to a depositary to be de-
livered to the grantee after the grantor's
death passes an immediate interest sub-
ject to the life use of the grantor (Grilley
V. Atkins 1 Conn.J 62 A. 337), and cannot be
revoked by him (Id.). That a deed, not to
become effective until the grantor's death,
was placed on record by the .depositary after
the death of one of the grantors does not
make it effective to pass a present interest.
Leonard v. Leonard [Mich.] 13 Det. Leg. N.
612, 108 N. W. 9S5.

»0. Under Rev. St. 1S95, art. 632, authoriz-
ing creation of estates in futuro by deed, an
instrjiment in form a deed, conveying to
the grantor, his heirs and assigns, as trustee,
with po^wer to manage, control, .and .dispose,

but providing that the premises shall not
be sold during the life of the grantor, is a
deed and not a testamentary disposition.

Freeman v. Jones [Tex. Civ. App.] 16 Tex.
Ct. Kep. IBS, 94 S. W. 1072.

91. Dodson v. Dodsoh [Mich.] 12 Det. Leg.
N. 831, 105 N. W. 1110.

92. A contract to make title under penal-
ty to certain land ivheA it should be survey-
ed and divided is a "bond for title and not
a deed. Aberororobie v. Shapira [T«x. Civ.

App.] 15 Tex. Ct. Eep. 864, 94 S. W. 332.

93. Insurance Co. v. "Waller [Tenn.] 95 S.

W. 811. It may be shown by parol that a.

deed -was made to enable the grantee to sell

the land and use the proceeds in paying the

debts of the grantor. Diffle v. Thompson
[Tex. Civ. App.] 90 S. W. 193.

94. Evidence sufficient to sho^w that a deed
from father to son was not a conveyance
in trust for the father. Seed v. Jennings
lOr.] 83 P. 872.

95. See 5 C. L. 965. See, also. Mortgages,
6 C. L. 681. Deed in form may be sho^wn to

be mortgagre. In re Schmidt, 114 La. 78, 38

So. 26. MaT be sho"wn in an action at la^w

where reformation is not necessary. Bar-
chent V. Snyder [Wis.] 107 N. W. 3^29. A
deed intended as a mortgage to secure past
and future advances passes no title. De-
Deonis v. Hammel [Cal. App.] 82 P. 349.

A conveyance absolute in form is not given
as security because of a mere option to the
grantor to redeem at any time on payment of

his debt to grantee. Cara^way v. Sly [111.]

78 N E. 588. Act June 8. 1881 (P. L. 84),

provides that a deed cannot be declared a
mortgage in the absence of a defeasance
made, ackno^wledged, and recorded, and in
the absence of such defeasance a grantee
cannot be declared a trustee ex maleficio un-
less fraud is alleged. O'Donnell v. Vander-
saal, 213 Pa. 551, 63 A. 60. Under the record- .

ing la-ws of North Dakota, an absolute deed
may be declared a morlgag-e as against gen-
eral creditors though a defeasance was not
recorded. VaU-ely v. First Hat. Bank [N. D.]
106 N. W. 127.

Held mortgases: An instrument in form
a warranty deed but containing a provision
that should the grantee pay a certain sum
at money on a certain date, the instrument
shall be void,, otherwise of full force and
effect. Scott v. Hughes, 124 Ga. 1000, 53 S. B.
*53. A conveyance of property to be held
by the grantee until it could be sold, a debt
to be paid out of the proceeds, and the
balance turned over to the grantor. Robin-
son V. GassDway [Ala.] 39 So. 1023. WTiere
a mortgage is -executed to secure a debt and
as part of the same transaction a deed is

executed and placed in escrow to be delivered
on default in payment of the debt to save
costs of foreclosure. Plummer v. Use, 41
Wash. 5, 82 P. 1009.

96. The intention <jf the parties at the
time the Instrument was executed is con-
trolling. Fridley v. SomervHle [W. Va.] 54

S. B. 502.

-97. Deed absolute accompanied by a con-
tract for resale separately executed. Keeline
V. Clark [lowal 106 N. W. 257. In a suit to

Tiave an absolute deed declared to be in trust,

statements made by the grantor both prior
and subsequent to the execution of the deed
respecting why and for what purpose it was
made, when not res gestae nor introduced to

show TO'ental incapacity or duress, are inad-
missible. Kennedy v. Bates [C. C. A.] 142

P. 61. It is for the court to determine from
all the evidence whether the instrument
was intended as a mortgage or an absolute
conveyance. Fridley v. Somerville [W. Va.]

54 S. E. 502.

98. Instrument reciting that it was given
I to secure a debt, held a mortgage. In re

Moore, 146 F. 187. Evidence sufHcient to

show that a d«ed was what it purported to

be. Jones v. Jones [S. D.] 108 N. W. 23.

If no debt existed after its execution it

is a deed. Fridley v. Somerville [W. Va.]

54 S. B. 502.

99. Reynolds v. Blanks [Ark.] 94 S. W.
694; Alexander V. Cleland [N. M.] 86 P.

425.



Vol. VII. No. 5. CUKEENT LAW, JANUARY, 1907. 1105

(Copyright, 1907, by The Keefe-Davidson Company.)

DGBDS OP CONVEYANCE—Cont'd.

burden of proving such fact* by clear and convincing evidence.^ The presence of

what are termed "indicia of a mortgage" is not conclusive.*

Requisites^—A deed must be executed by one vi^ho has some estate in the prem-
ises conveyed^ and who is competent to execute a deed" with intent to pass title.^ It

must be in writing^ but autiiority to fill a blank may be by parol." It must contain

a definite and certain description'" or one capable of being, made certain.*'* If the

boundaries are ascertainable from the description given*^ or if the land can be as-

certained and identified,*^ or if the description is such that a surveyor, by applying
the rules of surveying, can locate the land,** it is suiBcient. It must specify a

1. Frldley v. Somerville tW. Va.] 54 S. E.
502.

2. Jones V. Jones [S. D.] 108 N. W. 23.
Evidence sufficient. Eeynolds v. Blanks
[Ark.] 94 S. W. 694; Patnode v. Desohenes
[N. D.] 106 N. W. 573. Evidence insufficient.
Betts V. Betts [Iowa] 106 N. W. 928; "Wilson
V. Terry [N. J. Eg.] 62 A. 310. Where a
mortgagor on maturity of the debt executed
a deed and at the same time an instrument
reciting that if the debt was paid the land
should be reconveyed, but the land was
not worth more than the debt and the
grantee assumed ownership and for several
years improved it and paid the taxes and
the mortgagor claimed no interest, evidence
held to show that the deed was what it pur-
ported to be. Hesser v. Brown, 40 Wash.
6S8, 82 P. 934.

3. Fridley v. Somerville [W. Va.] 54 S. B.
502.

4. See 5 C. L,. 966.

5. Where a statutory assignment to a
widow out of her husband's estate was void,
a deed by the widow passed nothing but her
unassigned dower right. Calhoun v. Moore
[Ark.] 94 S. W. 931. Evidence sufficient to
support a finding that the identity of a gran-
tor in a deed was not established. Morrison
V. Turnbaugh, 192 Mo. 427, 91 S. W. 152. A
deed from one not shown to have any interest
in the land is inadmissible as evidence of
title. McBride v. Steinweden [Kan.] 83 P.
822.

S. Infant disaffirmed within a reasonable
time after attaining majority. Robinson v.

AUisoii, 192 Mo. 366, 91 S. W. 115.

7. Where a trustee in bankruptcy executed
a deed to the bankrupt and also one to the
bankrupt's attorney, which latter deed was
never recorded and no claim asserted under it

for 10 years, it was held under the circum-
stances that the deed to the attorney was
not intended to and did not transfer title.

Beall v. Chatham [Tex. Civ. App.] 16 Tex. Ct.

Rep. 325, 94 S. W. 1086. W^here a wife con-
veyed certain property to her husband, the
fact that her husband's partner charged
taxes paid on the property to her, after the
deed was executed, does not show that the
deed w^as not intended to pass title. Tyler v.

Currier, 147 Cal. 31, 81 P. 319. Nor does the
fact that a policy of insurance subsequently
taken out on the premises was by over-
sight taken out in her name. Id.

8. See Frauds, Statute of, 5 C. L. 1550.

0. Burk V. Johnson [C. C. A.] 146 F. 209.

10. See post, § 3. Description of premises

7 Curr. Law.—70.

conveyed. Deed on sale on execution.
Veatch v. Gray [Tex. Civ. App.] 14 Tex.
Ct. Rep. 316, 91 S. W. 324. An instrument
purporting to convey land in which the
description is so vague and uncertain as to
be meaningless-, and there' is nothing in the
deed by which the premises can be identi-
fied, is void. McBride v. Steinweden [Kan.]
83 P. 822. A deed failing to describe any_
land is not made valid by a statute which
provides that paral evidence is admissible
to identify land in real actions. Act 1891,
p. 524, c. 465. Moore v. Fowle, 139 N. C.
51, 51 S. E. 796.

11. A deed to a railroad company of land
for a right of way must contain a description
sufficient to identify the land, or if not in
itself so certain, it must be such as with the
aid of extrinsic evidence, not contradictory
to the deed, the land may be located and
identified. Hoard v. Huntington, etc., R. Co.
[W. Va.] 53 S. E. 278. A description which
calls for other deeds which contain a suf-
ficient description is not invalid for want
of a description. Moore v. Powle, 139 N.
C. 51, 51 S. E. 796.

13. Atlanta & W. P. R. Co. v. Atlanta, B.
& A. R. Co.' [Ga.] 64 S. B. 736.

13. The description must be so vague, in-
definite, and uncertain as to render it nuga-
tory and void on its face. Walker v. Lee
[Fla.] 40 So. 881. If considered in con-
nection with plats to which it refers, it

idejitifies land. Ches&.peake Beach R. Co. v.

Washington, etc., R. Co., 199 U. S. 247, 50
Law. Ed. .

14. Walker v. Lee [Fla.] 40 So. 881.

Description held snfliclent: A description
of a, tract triangular in form, where two
sides- are given and the angle shown, and
providing that if the tract contained more
than 10 acres the excess should be taken off

the north side. Hayes v. Martin [Ala.] 40 So.

204. A description "all that certain tract
or parcel of land situate in McDowell coun-
ty. West Virginia; on Rings Branch, Peggy's
Fork and Laurel Creek, all tributaries of the
Dry Fork of Tug River, supposed by estima-
tion to contain one hundred acres, be the
same more or less." Webb v. Ritter [W. Va.]
54 S. E. 484. A deed reciting that it is made
between certain persons residiiig in a given
city, county, and state, and purporting to

convey certain land , in an addition to such
city, is not void for failure of the description

to state in what state and county the

premises were located. Wild'er v. Aurora,

DeKalb & R. Blec. Traction Co., 216 111. 493,



1106 D]^EDS OF CONYEYAXCE 7 Cur. Liaw.

grantee^" competent to take,^° be duly, signed" by one m ith authority to convey ;^'

but if otherwise complete it is not fatally defective because of omission of the

grantor's name from the operative part of it/" nor is it rendered invalid by a mere

clerical omission.^" Statutory requisites must be present.^^ Ordinarily a seal is

not reqiiired,''^ and, as between the parties, acknowledgment is not necessary.-'

Even when seal is required, conveyance without seal is good in equity and accord-

ingly is validated by a curative act.^* Attestation as prescribed by law is essential.-''

75 N. E. 194. Where a deed deflnitely de-
scribes the land sold and further describes
it as the unsold portion of a survey, it is

not necessary to show what portion of the
survey had been sold in order to determine
what land was conveyed by the deed. Kane
V. Sholars [Tex. Civ. App.] 14 Tex. Ct. Rep.
480, 90 =! ',

. 937. 147 acres more or less,

or. r. n\i-r around the Improvements where
t o feiantee lived, tlie boundaries to be fur-
ther designated as described by the survey
made by L. Veatch v. Gray [Tex. Civ. App.]
14 Tex. Ct. Rep. 316. 91 S. W. 324. A descrip-
tion 60 acres on Mill Pond Road, being the
same as was set over to the grantor in the
division of liis father's estate, and tlie parti-
tion proceedings disclosed that a certain
lot waai awarded to the grantor and con-
tained a plat showing the metes and bounds
of such lot. Hinton v. Moore, 139 N. C. 44,

51 S. E. 7S7. A deed of one's "location or

right of location on Bear Creek" does not
disclose a patent ambiguity where the gran-
tor had but one location in that section of

the country. Arthur v. Ridge [Tex. Civ.

App.] 13 Tex. Ct. Rep. 449, 89 S. W. 15.

Such a description is sufficiently definite.

Id.
InanfllcieBt: A deed conveying a certain

number of acres out of a larger tract with-
out giving data from which it can be de-

termined what particular portion was intend-

ed to be conveyed. Smith v. Proctor, 139 N.

C. 314, 51 S. E. 889.

15. Where several were conducting busi-

ness under a partnership name and one of

them bought land for the partnership, the

fact that the deed ran to such person and
to the firm name which was incorrectly

desi.ijnated did not render it void. Stitli

V. Moore [Tex. Civ. App.] 15 Tex. Ct. Rep.

462, 95 S. W. 587. Proof of the Identity of

the name of a certain person with that of

the grantee establishes a prima facie case.

Dorsey v. Olive Sternenberg & Co. [Tex. Civ.

App.] 15 Tex. Ct. Rep. 860, 94 S. W. 413. Evi-

dence sufficient to establish the identity of

a patentee. Id. Evidence sufficient to show
that one who resided at a certain place and
claimed land in controversy was the grantee
in a deed running to such person or such
place. Gage v. Cantwell, 191 Mo. 698, 91 S. W.
119. Vendee may fill in name of grantee
when intentionally left blank for that pur-

pose. Burk v. Johnson [C. C. A.] 146 F.

209.
16. A. deed to an unorganized corporation

conveys title to the incorporators as part-

ners, and does not fail for want of a gran-

tee Smith v. First Nat. Bank [Tex. Civ.

App.] 16 Tex. Ct. Rep. 729, 95 S. W. 1111.

Where a deed was executed to a corpora-

tion after a meeting preliminary to organiza-

*'l7 One who executes a deed individually

and as survivor of a community need not

sign Ifl his capacity as survivor as well as in

his Individual capacity. Kane v. Sholars
[Tex. Civ. App.] 14 Tex. Ct.'Rep. 480, 90 S.

W. 937. A wife with the authority and as-
sent of her husband can make a valid deed of
community property, though the husband
does not join. Roos v. Basham [Tex. Civ.
App.] 14 Tex. Ct. Rep. 851, 91 S. W. 656.

18. A deed executed under a power of
attorney describing the land in the same
manner as it is described In the power
renders sufficiently definite the identity of
the land conveyed with that authorized to
be conveyed, though the description in the
deed is not in exactly the same terms as that
in the power. Kane v. Sholars [Tex. Civ.
App.] 14 Tex. Ct. Rep. 480, 90 S. W. 937.
Where a power of attorney authorized the
execution of a quitclaim deed, a deed of
special warranty executed by virtue of such
power is not void. Id. Executors held to
have power to sell the real estate of their
testator where partition In kind could not
be had though the provision of the will au-
thorizing sale had been revoked. O'Donaghue
V. Smith [N. Y.] 77 N. E. 621. Power to con-
vey reserved by the grantor held to give
him power to convey the premises if deemed
beneficial to him or his estate. Lewis v.

Lewis [Cal. App.] 86 P. 994. An owner can-
not be divested of his title by a forged deed,
Where a deed of land of which an intestate
died seised was forged and the grantee in
such deed conveyed the premises, an heir
of the intestate could follow the land. Dar-
ragh V. Rowe. 109 App. Dlv. 560, 96 N. Y. S.

666. One of the grantees in a_^eed "to him
and the survivor of them, their heirs and
assigns, forever," cannot convey an interest

so as to shut off the right of survivorship
of the other. Finch v. Haynes [Mich.] 13

Det. Leg. N. 255, 107 N. W. 910.

10. Insurance Co. v. Waller [Tenn.] 95

S. W. 811.

20. Deed conveying "all their in

said lands," word "interest" omitted. Burt
& B. Lumber Co. v. Wilson [Ky.] 93 S. W.
906.

21. Rev. St. 1901 par. 725, requires a deed
to be signed by the grantor, acknowledged
and certified for registration. Lewis v. Her-
rera [Ariz.] 85 P. 245.

22. Not essential under Civ. Code 1895, 5

3599. Atlanta, etc., R. Co. v. McKinney, 124

Ga. 929, 53 S. E. 701. Where pursuant to an
antenuptial promise a husband in considera-

tion of marriage gave his wife a certain

house, she was held entitled after his death
to recover it by suit in equity. Cowdrey v.

Cowdrey [N. J. Eq.] 64 A. 98.

23. Deed of a homestead. Martin v. Mar-
tin [Neta.] 107 N. W. 580. If there be an
actual consideration, the omission of a seal

so far as it is necessary to import considera-
tion is immaterial. Barnes v. Multnomah
County, 145 F. 6!)6.

24. B. & C. Comp. Or. S 5377. held to cure
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A deed in trust must designate the trust.^" If a duty is imposed on the grantee

to see that the grantor fulfills conditions subsequent of- his power of sale, such duty

must be discharged.''' The presumption of gi-ant arising from long continued ad-

verse possession, does not give a cause of action against the presumptive grantor on

the covenants of warranty.^'

A deed duly executed is presumed to have been executed by the proper par-

ties^* and to be genuine,'" but execution''^ and genuineness''^ are questions of fact.

Delivery^^ to the grantee, or to some person for him,^* with intent to pass title/'*

defect. Barnes v. Multnomah County, 145
F. 695.

2S. One witness sufficient under Code 1896,
§ 982, "where the grantor sigrns his own name.
McCreary v. Jackson Lumber Co. [Ala.] 41
So. 822. As between the parties it is not
essential that it he witnessed. Bently v.

Jun [Neb.] 107 N. W. 865.
20. A deed reciting: that the land con-

veyed was to be sold by the grantee to a cer-
tain corporation in consideration of such
amount of the capital stock of such corpora-
tion as the grantee might deem proper suf-
ficiently designates the trust. Stlth v. Moore
[Tex. Civ. App.] 15 Tex. Ct. Rep. 462, 95 S.

W. 587.
27. "Where a grantor holds under an in-

sfrument which provides that if the premises
are sold the proceeds must be reinvested
in land to be held by such grantor and re-
quiring the purchaser to see to such reinvest-
ment before title should pass, a deed by such
person and her husband passes no title

where the consideration was paid to the
husband and not reinvested. Bell v. Bair
[Ky.] 89 S. W. 732.

28. Long possession may raise a presump-
tion of grant but it does not entitle the
person in possession to sue the presumptive
grantor for breach of covenant of warranty
or quiet enjoyment. Deason v. Findley [Ala.]

40 So. 220.

29. A purchaser for value has a riglit to

act on the faith that a deed has been sign-

ed, sealed, acknowledged, and delivered as

it purports to be and it is presumed to have
been so executed by proper parties. Demp-
wolf V. Greybill, 213 Pa. 163, 62 A. 645.

30. Properly acknowledged instruments
are presumptively genuine. Metropolitan
Lumber Co. v McColeman [Mich.] 12 Det.

Leg. N. 172. 103 N. W. 809.

31. Beardslcy v. HIU [Ark.] 91 S. W. 757.

Secondary evidence of execution is not ad-

missible until foundation is laid therefor.

Id. ' Evidence held sufficient to show execu-

tion. Interstate Inv. Co. v. Bailey [Ky.] 93

S. W. 57S; Patnode v. Deschenes [N. D.] 106

N W. 573. Evidence Insufficient to show
execution. Veatch v. Gray [Tex. Civ. App.]

14 Tex. Ct. Rep. 316, 91 S. W. 324.

32. Evidence sufficient to show that a deed

was a forgery. Loring v. Jackson [Tex. Civ,

App.] 95 S. W. 19. Where one asserts title

under a deed claimed to be a forgery, evi-

dence of his reputation in the county in

which he lived about the date such deed

waa executed as a forger of land titles is

admissible. Id. Evidence held to show that

a deed from wife to husband was not a

forgery but was, in fact executed by the

wife. Miller v.' Davis [Mich.] 12 Det, Leg.

N. 649, 105 N. "W. 141.

M. See B C. I* 968. Delivery is essential.

Russell v. May [Ark.] 90 S. W. 617. Evi-
dence held insufficient 'to show that deeds
running between members of the same liouse-
hold were deeds in form only and insuf-
ficient to pass title. Reynolds v. Condon,
110 App. Div. 542, 97 N. Y. S. 1. Where a
deed was fatally defective for want of a suf-
ficient description and was returned for cor-
rection and never redelivered, no title passed.
Williams v. Husky, 192 Mo. 533, 90 S. W.
425. Where grantee had never seen deed and
did not know when he reconveyed the prop-
erty according to a previous agreement tliat
it contained a mortgage assumption clause,
he did not thereby ratify such clause. Mer-
riman v. Schmitt, 211 111. 263, 71 N. E. 986.
Where none of the parties in interest had
acted on such clause, grantee held not es-
topped to "claim that he was not bound be-
cause deed was never delivered to or ac-
cepted by him. Id.

E^vldence suliicieiit to show delivery. Fore-
man V. Archer [Iowa] 106 N. W. 372. Evi-
dence insufficient to support a finding that
a deed had never been delivered. Calkins
V. Calkins, 220 III. Ill, 77 N. E. 102. Where
a deed was placed in the grantee's bank box
though construed as a conditional delivery,
it was held to constitute a sufficient de-
livery to vest the grantee with title on the
grantor's death. Hutton v. Cramer [Ariz.]
85 P. 483. Where a father made a deed
to his daugfhter, reserving a life use, had
it recorded, had the property insured in her
name, and the daughter testified that the
deed was handed to her, and she expressed
lier appreciation and returned it to him for
safekeeping. Oilman v. Gilman [Mich.] 12

Det. Leg. N. 969, 106 N. W. 859. A deed
deposited by the grantor in the liands of a
third person to be delivered to the grantee
or recorded only upon the grantor's death
is delivered. Foreman v. Archer [Iowa] 106
N. W. 372. Where a deed containing an
erroneous description was delivered and the
grantee returned it for correction, where-
upon a new deed containing a correction
w-as made and delivered to the register of
deeds, who recorded it and returned it to
the grantor, evidence held to show delivery.
Whiting V. Hoglund [Wis.] 106 N. W. 391.

ISviilcnce insunicieiit to show delivery. Wei-
siger V. Mills [Ky.] 91 S. W. 689; Davis v.

Hall, 128 Iowa, 647, 105 N. W. 122. Delivery
is not shown where after the contract of
sale the vendee contracted for an extension
of time for giving notes and security for
the purchase price and the contract recited
that the deed was in escrow awaiting com-
pliance with the terms of such contract.
Allison V. Williams [Tex. Civ. App.] 14 Tox.
Ct. Rep. 535, 91 S. W. 249. Where one deed
refers to certain property as having been
previously conveyed, the delivery of the deed
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and in such manner as to terminate the grantor's control over the instrument,^^ is

essential. The question of deliveiy is one of intent,'" no particular form or cere-

mony being necessary/* but what is said and done must manifest an intention that

the deed is to become presently operative.^" Manual delivery is not essential*" but is

strong evidence of intention to pass title. *^ A presumption of delivery arises from

possession of the instrument by the grantee/^ and one of nondelivery from findincr

of such property is not shown. Noble v.

Tiptin, 219 111. 182, 76 N. B. 151. Evidence
held to show no delivery but that the gran-
tor intended the deed to take effect upon
his death. Konser v. Konser; 219 111. 466,

76 N. E. 846. Evidence to show that cer-
tain deeds to an heir's share of his ancestor's
estate were not delivered until after the
ancestor's death., Rendlen v. Edwards, 116
Mo. App. 390, 92 S. W. 731. Where the sub-
scribing- witness testifies that he would not
have signed the deed as "signed, sealed, and
delivered" unless he knew such to be the fact
and the deed has been properly executed
the question of delivery was held one for
flie jury. Brucke v. Hubbard [S. C] 54 S. B.
249. Question of delivery of deed from one
member of family -to another held for the
jury where a deed was deposited in a safe
used as a depository of papers by the family,
Chase v. Clearfield Lumber Co., 2l3 Pa. 46,

62 A. 172.

34. Shetler v. Stewart [Iowa] 107 N. W.
310. A delivery to a third person for the
grantee with directions to deliver it to the
grantee is sufficient. Martin v. Martin [Neb.]
107 N. W. 580. A grantor cannot deliver to

himself as agent of the grantee. Rendlen v;
Edwards, 116 Mo. App. 390, 92 S. W. 731.

3.'5. Where a deed was signed and ac-
knowledged by the grantor and by him given
to the scrivener to fill in the de,scription and
return it, but the grantor died before it was
returned and the scrivener had it recorded
and sent to the grantee's son, there was no
delivery. Daneri v. Gazzola [Cal. App.] S3

P. 455. The fact that the deed ran to the
wife of the grantor and that her son was
her agent and that it was generally under-
stood that the property had been conveyed to

the wife is immaterial. Id. Where a deed
was never voluntarily delivered but the
grantee took it without the grantor's
consent, and left as a consideration a note and
certain stock which the grantor had never
agreed to accept as consideration. Pierson

v. Fisher [Or.] 85 P. 621.

A mauiKiI rtelivcry by a mother to son of a
deed which was never recorded and which
was not intended to pass title, and which
was returned to her to secure her support,
does not constitute delivery. Rausch v,

Michel, 19 2 Mo. 293, 91 S. W. 99.

3«. Sufficient delivery! Deed delivered to
depositary to be by him delivered to the
grantee at the grantor's death. Grilley v.

Atkins [Conn.] 62 A. 337. Delivery to a third
person, not for safe keeping but to be de-
livered to the grantee after the grantor'^
death on payment of.a certain sum of money
to a third person, and the grantee died be-
fore the grantor. McCurry v. McCurry [Tex.,

Civ. App.] 16 Tex. Ct. Rep. 182, 95 S. W. 35.

Deeds with a testamentary purpose, and de-

livered to grantor's wife to keep until he
Is done with them and then "deliver them

to the girls." Wissel v. Pierson, 7 Ohio C.
C. (N. S.) 428.
Not snfflcfent: Delivery by depositary of

an escrow without performance of the con-
dition. Anderson v. Goodwin [Ga.] 54 S. E.
679. Handing to custodian to be delivered
after grantor's death unless recalled. Noble
v. Tipton, 219 111. 182, 76 N. E. 151; Cole v.

Cole [Mich.] 13 Det. Leg. N. 316, 108 N. W,
101; Keyes v. Meyers, 147 Cal. 702, 82 P.
304. Deed given to scrivener to hold for the
grantor and by him given to the grantee to
be returned to the grantor. Koger v. Koger
[Ky.] 92 S. W. 961. Where a deed was de-
posited in escrow to be delivered only in
case of the grantor's death, and at a time of
the sickness of both grantor and grantee the
grantee requested a deed of the property and
the depositary brought it, but the grantor di-
rected him to keep it until he and his wife
recovered when they would attend to the
matter. Conner v. Rivard [Mich.] 13 Det.
Leg. N. 171, 107 N. W. 897.

37. Foreman v. Archer [Iowa] 106 N. W>
372. Where two conveyances to different
persons are on one piece of paper, a delivery
to one of the grantees is sufficient as to the
other, if it was delivered with intention to
pass the title. Interstate Inv. Co. v. Bailey
[Ky.] 93 S. W. 578. Contemporaneous dec-
larations of grantor admissible. Napier v.

Elliott [Ala.] 40 So. 752. The fact that a
deed delivered by a husband to a wife is sub-
sequently returned to him for keeping does
not affect the delivery. Cowdrey v. Cowdrey
[N. J. Eq.] 64 A. 98.

38. Creighton v. Roe, 218 in. 619, 75 N. E.

1073. Any disposal of the deed, accompanied
by acts, words, or circumstances clearly in-

dicating that the grantor intends it to take
effect, constitutes delivery. Russell v. May
[Ark.] 90 S. W. 617.

Delivery is nccoinplislied by the grantor
voluntarily passing the deed to the grantee
or to some person for him (Pierson v. Fisht^r

[Or.] 85 P. 621), or by. the grantor doing or

saying something whicli evinces an intention
to part with all control over the instrument
(Id.).

39. Creighton v. Roe, 218 111. 619, 75 N. E.

1073. Where a deed is handed to the grantee
to be by him given to a depositary until the
performance of a condition, there is no deliv-

ery. Hobson V. Anderson [Colo.] 83 P. 634.

40. 41. Moss V. Smith [S. C] 53 S. E. 28,4.

4S. Webb V. Ritter [W. Va.] 54 S. E.'481:
Larsh v. Boyle [Colo.] 86 P. 1000; Wilbur v.

Grover [Mich.] 12 Det. Leg. N. 99, 103 N. W.
583; McCarthy v. Colton [Iowa] 108 N. W. 217

One alleging otherwise has the burden to

prove it. Pierson v. Fisher [Or.] 85 P. 621.

Retained by grantee two years until hi«

death. Hild v. Hild [Iowa] 106 N. W. 169.

Evidence sufficient to show delivery where a
deed was placed in the grantee's box in the
bank, where the grantee had access to It, thj
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the instrument among tlie grantor's effects after his death/' except where he has

reserved an interest in the propertj^,** but such presumptions ai-e not conclusive.*"

A presumption of delivery arises from the fact of recordation,*" but such presump-

tion is not conclusive*' and may be rebutted by clear evidence.*' In case of volun-

tary settlements a stronger presumption in favor of delivery is indulged than in the

ordinary ease of bargain and sale.*' A deed is presumed to have been delivered on

the day it bears date/" but this presumption may be rebutted.^'

Acceptances^ is essential/' but, when a deed is beneficial to the grantee and

imposes no burdens upon him, acceptance is presumed.^* A grantee may be es-

topped to assert acceptance.''* After a,cceptance the grantee is bound by the cove-

nants contained in the deed.'"

Validity of assent.^''—A deed may be invalid because of fraud or undue influ-

ence"* or of mutual mistake or accident"' or iacapacity of the parties"" which pre-

vents any real assent.

Consideration.'^—Like other contracts a deed should be based on a considera-

tion,"^ and, while recitals as to the consideration are not conclusive,"' they cannot

deed to be recorded after the grantor's death.
Hutton V. Cramer [Ariz.] 85 P. 483.

43. Shetler v. Stewart [Iowa] 107 N. W.
310; Ligon v. Barton [Miss.] 40 So. 5&5.

44. Cribbs v. Walker [Ark.] 85 S. W. 244.

45. Evidence Insufficient to show that a

deed in possession of- the grantee was deliv-

ered by the grantor with intent to pass title.

Pierson v. Fisher [Or.] 85 P. 621.

4«. Ceilings v. Collings [Ky.] 92 S. W.
577; Konser v. Konser, 219 lU. 466, 76 N. E.

846; Calkins v. Calkins, 220 111. Ill, 77 N. B.

102;Kussell v. May [Ark.] 90 S. W. 617. • De-
livery for record sufficient. Whiting v. Hog-
lund [Wis.] 106 N. W. 391; Collings v. Col-
lings [Ky.] 92 S. W. 577.

47. Napier v. Elliott [Ala.] 40 So. 752.

Grantor not estopped to deny delivary by
knowledge of record, and failure to take
steps to have it annulled. Gulf Coal & Coke
Co. V. Alabama Coal & Coke Co. [Ala.] 40 So.

397
48. Davis V. Hall. 128 Iowa, 647, 105 N. W.

122. Not overcome by the fact that the gran-
tor had the deeds returned to him after they
were recorded. Russell v. May [Ark.] 90 S.

W. 617. Evidence insufficient to show that a
deed was recorded by a depositary at the

request of the grantor. Leonard v. Leonard
[Mich.] 13 Det. Leg. N. 612, 108 N. W. 985.

49. Where such a deed is recorded, the
presumption of delivery is not overcome by
the fact that the grantor retained possession

of the property and deed. Creighton v. Roe,

218 111. 619, 75 N. E. 1073.

50. McBrayer v.. Walker, 122 Ga. 245, 50 S.

B. 95. Notwithstandiner subsequent acknowl-
edgment. Ewers v. Smith, 98 App. Div. 289,

90 N. Y. S. 575.

,'il. By Civ. Code § 1055, the presumption
tliat a deed duly executed was delivered at

its date not being conclusive, it may under
Code Civ. Proc. § 1961, be rebutted by either

direct or indirect evidence to the contrary.

Daneri v. Gazzola [Cal. App.] 83 P. 455.

52. See 5 C. L. 971.

r,3. RusseU V. May [Ark.] 90 S. W. 617.

If the grantee refuse to accept it when ten-

dered, it passes no title. Reel v. Reel £W.
Va.] 52 S. B. 1023.

54. Russen V. May [Ark.] 90 S. W. 617;

Whiting V. Hoglund [Wis.] 106 N. W. 391;
Collings V. Collings [Ky.] 92 S. W. 577.

55. Where a grantee returned to his gran-
tor stating that the deed was not as he
thought it, and that he had not accepted it.

and that he had destroyed it and induced the
grantor to deed the land to another, the prior
grantee is estopped to assert as against the
latter that his deed was accepted. Ames v,
Ames [Ark.] 96 S. W. 144.

56. Evidence insufficient to show accept-
ance of a deed by a city so as to render cove-
nants therein binding upon it. Whitcomb v.

Boston [Mass.] 78 N. E. 407. Though a gran-
tee does not sign the deed yet if he enter
upon the land and accept the deed in other
matters, he is bound by the covenants. At-
lanta, etc., R. Co. v. McKinney, 124 Ga. 929,
53 S. B. 701.

57. See 5 C. L. 972.
58. See Fraud and Undue Influence, 6 C.

L. 1541.
59. See Mistake and Accident, 6 C. L. 678.
«0. See Incompetency, 5 C. L. 1775. Men-

tal capacity sufficient to execute a deed is a
decree sufficient to understand what prop-
erty he is disposing of, the person to whom
he is selling it and the purpose for which he
is disposing of it. Bond v. Branning Mfg.
Co., 140 N. C. 381, 52 S. E. 929.

61. See 5 C. L. 971.

62. Consideration held Bufflcient: Pay-
ment of taxes, keeping up repairs and prom-
ise to support the grantor for life is suffi-

cient where the expense of the support may
equal the value of the land if the grantor
lives out her expectancy. Freeman v. Jones
[Tex. Civ. App.] 16 Tex. Ct. Rep. 158, 94 S.

W. 1072. Support and maintenance is suffi-

cient consideration. Kleckner v. Kleckner,
212 Pa. 515, 61 A. 1019; Barnes v. Multnomah
County, 145 F. 695. One dollar is a sufficient
consideration to support a conveyance directly
from husband to wife. Cowdrey v. Cowdrey [N.

J. Bq.] 64 A. 98. Marriage is a good considera-
tion. Jackson v. Jackson [111.] 78 N. E. 19.

Where a deed is made In consideration of fu-

ture support and the payment of debts of the

grantor, and the grantee renders support for

a considerable period and pays debts. Nor-

ris v. Lilly, 147 Cal. 754, 82 P. 425. Delivery
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be contradicted for the purpose of invalidating the instrument."* A partial failure

of consideration does not warrant rescission where the parties cannot be put in

statu quo,"^ and failure to' pay the consideration expressed is not ground for set-

ting aside a deed in the absence of fraud.""

§ 2. Recordation'^'' is not essential to the validity of a deed."' The rules of

law relative to the registration of instmments"' and tlie doctrine of bona fide pur-

chaser^" are elsewhere treated.

§ 3. Interpretation and effect. General rules.''^—A deed supersedes and ex-

tingTiishes the contract of which it is tlie consummation/" its function being to evi-

dence the obligations, if any, assumed by the grantor with respect to the estate or

title' conveyed.'' A deed voidable in part is wholly voidable if^t results from one

transaction and is based on a single consideration.'* A deed is to be construed as a

whole,'^ in view of the laws in force at the date of its execution,'" for the j)urpose

of stock pursuant to a contract to give it

for land which took the place of an unexecut-
ed contract to give it for a lease of the land.
Clint V. Eureka Crude Oil Co. [Cal. App.]
86 P. 817.
InsutHoient : A promise by a debtor of the

grantor to pay tlie debt is no consideration.
Hobson V. Anderson [Colo.] 83 P. 634.

63. The mere fact that a deed recites a
certain consideration does not of itself give
rise to any implied obligation to pay the
grantor the difference between the amount
agreed to be paid and the amount named as
consideration. McGiverin v. Keefe [Iowa]
106 N. W. 369. Evidence insufficient to show
any obligation to pay such difference. Id.

Where a deed makes no mention of a mort-
gage on the land but acknowledges full pay-
ment of the purchase price, a finding that the
mortgage was part of the consideration is

conclusive on appeal. In re McPherran's Es-
tate, 212 Pa. 425. 61 A. 954. Acknowledg-
ment in a deed of payment of the purchase
money is only prima facie evidence of such
fact. Id. Evidence sufficient to show that

the consideration recited in the deed as paid

was not in fact paid. Allison's Ex'r v. Orn-
dorfC [Ky.] 92 S. W. 287.

64. An acknowledgment in a deed of pay-
ment of consideration cannot be contradicted

by parol for the purpose of Invalidating the

deed or impairing its legal effect. Stannard
v. Aurora, etc., B. Co., 220 111. 469, 77 N. E.

254. Recitals of consideration in a deed

from husband to wife of one dollar and other

valuable considerations cannot be relied upon
to show want of consideration. Wadleigh v.

Wadleigh, 97 N. Y. S. 1063. When the con-

sideration stated in a deed for land made by
a father to a daughter is one dollar, the

daughter takes the land as purchaser, and
parol evidence is not admissible to show
that the consideration was not paid, and that

in fact the consideration was natural love

and affection. Cowden v. Cowden, 7 Ohio C.

C. (N. S.) 277.

05. Where marriage and the promise to be

a kind and dutiful wife was the considera-

tion, and the wife failed to be kind and duti-

ful
' Jackson v. Jackson [111.] 78 N. E. 19.

B6. Calkins v. Calkins, 220 111. Ill, 77 N. B.

102 That a promissory consideration is not

paid is not ground for setting the deed aside.

Parsons v. Crocker, 128 Iowa, 641, 105 N. W.
IRf That a grantee who as part of the consid-

eration agrees to support the grantors tor

life die5 before they do is not ground for set-
ting aside the deed. Calkins v. Calkins, 220
111. Ill, 77 N. E. 102. That a grantee who
agrees to pay a mortgage as part of the con-
sideration dies before it is paid is not ground
for setting aside the deed. Id.

07. See 5 C. L. 973.
OS. That a deed from wife to husband was

not recorded because of the fact that the
husband believed that if he died first the
deed could be destroyed and title revested in
the wife did not affect the validity of the
conveyance. Tyler v. Currier, 147 Cal. 31, 81
P. 319. Evidence of such fact is inadmis-
sible on the question of whether delivery was
made with intent to pass title. Id.

69, 70. See Notice and Record of Title, 6 C.
L. 8]'4.

71. See 5 C. L. 973.
73. Hampe v. Higgins [Kan.] 85 P. 1019.
73. Alsterberg v. Bennett [N. D.] 106 N. W.

49. Deed witjiout covenants conclusively-
presumed to show that the grantor assumed
no 'Obligations. Id. Oral covenant to pay
tax contemporaneous with quitclaim unen-
forceable. Id.

^

74. Deed of several tracts. Reeder v.

Meredith [Ark.] 93 S. W. 558.
75. To determine whether it conveys a fee

simple to the grantee and his heirs or a life

estate to the grantee, remainder to his chil-

dren, the deed being intended as a gift, not
only the language of every part but the re-
lationship of ttie parties and especially the
purpose of the donor should be considered.
Vawter v. Newman [Kan.] 86 P. 135. Deed
reciting a valuable consideration and that
the grantor bargained and sold his right,

title, and interest in the premises described
and warranted the title, held not a mere quit-
claim, but a deed of the land. Wynne v.

Ward [Tex. Civ. App.] 14 Tex. Ct. Rep. 462,

91 S. W. 237. A deed reciting a considera-
tion paid and that the grantor has sold and
conveyed, and by the deed sells and conveys
to the grantee, and binds himself to "quit-

claim, assign, sell and transfer," operates
as a conveyance of the premises and is more
than a quitclaim. Grantee is a bona fide

purchaser. Allen v. Anderson [Tex. Civ.
App.] 90 S. W. 54.

70. Who were "heirs" entitled to take a re-
mainder determined by law in force when
deed was made. Train v. Davis, 49 Misc.
162, 98 N. Y. S. 816; Gilliam v. Guaranty
Trust Co., 97 N. Y. S. 758.



7 Cur. Law. DEEDS OF CONV:^YANCE § 3. 1111

of ascertaining and giving effect to the intention of the parties''' as evinced by the

language employed;'* but a supposed intent, however fortified, cannot be permitted

to overcome express terms." All parts of the deed must be given effect if possi-

ble.'" The habendum may explain or qualify the granting clause," but under the

rule that the first part of a deed prevails'^ it cannot limit the estate plainly grant-

ed,*' and in case of dear repugnance, the granting clause prevails,** but if the

clauses can be reconciled by limiting tlie estate, that construction should be given in

order to give effect to both.*° The rule that an habendum clause which is repugnant

to the granting clause is void does not apply to a statutory deed.** Where executed

contemporaneously with other instruments, thej"- are to be construed together,*' but

in case of repugnance between a deed and collateral instrument executed at the

same time, the former prevails.*' The practical construction given by the parties

is to be considered,*" but such interpretation is never permitted to overcome lan-

guage wliich is definite and certain, nor to violate settled rules of construction.""

77. In construing a building restric-
tion. Mitcliell V. Packham [Md.] 63 A. 219.
Deed o£ trust held to create contingent re-
mainders. Train v. Davis, 49 Mistf. 162, 98
TST. Y. S. 816. The sole office of rules of con-
struction is to ascertain and declare such in-
tention as is made apparent by the language
of the instrument. Security Trust Co. v.

Joesting [Minn.] 104 N. W. 830.

78. Vawter v. Newman [Kan.] 86 P. 135;
Shartenberg v. Ellbey [R. I.] 62 A. 979.

79. Whitmore v. Brown, 100 Me. 410, 61
A. 985.

80. A deed to one and his heirs to have
and to hold for life only creates an estate
for the life of the grantor only, because if

construed for the life of the grantee the
word "heirs" could have no effect. Whet-
stohe V. Hunt [Ark.] 93 S. W. 979. For the
purpose of harmonizing all parts of a deed
it may be assumed that a re«ital of a certain
number of acres meant an undivided half in-

terest in a tract. Reynolds v. Lawrence
[Ala.] 40 So. 576.

81. A deed to a grantee, "during her life,

grantee, and to her heirs and assigns, for-

ever," Vhere the habendum was to the gran-
tee, her heirs and assigns, gives the first

taker a fee. Meacham v. Blaess [Mich.] 12

Det. Leg. N. 412, 104 N. W. 579. Where the
premises was in general terms and conveyed
a fee, but the habendum provided for the
conveyance of only a life estate, only a life

estate passed. Evans v. Dunlap [Ind. App.]
75 N. E. 297. Clauses as construed together,
held to bring deed within rule in Shelley's

Case. Kepler v. I^arson [Iowa] 108 N. W.
1033.

82. A grantor may not by a subsequent
clause restrict the grant made. Pritchett v.

Jackson [Md.] 63 A. 965. A deed In fee sim-
ple after the covenant of warranty provided
that after the death of the grantee and his

wife the land should descend to their heirs.

Held that such clause was repugnant to the
granting clause and habendum and void.

Wilkins v. Norman, 139 N. C. 40, 51 S. E. 797.

Under Civ. Code §1 711, 1636, 1641, 1642,

where on consideration of a deed and con-
temporaneous Instruments It appears that

it was the intent of the grantor to limit the

effect of the granting clause so as to trans-

fer a limited estate only, the rule that re-

pugnant clauses restraining alienation are

void does not apply unless such clauses refer
to the limited estate intended to be conveyed.
Burnett v. Piercy [Cal.] 86 P. 603.

83. Where a deed granted the fee to cer-
tain premises, a subsequent clause by which
the grantee requested that under certain cir-
cumstances the property should go to another
was repugnant to the granting clause and
void. Wolverton v. Hoffman, 104 Va. 605,
52 S. E. 176.

84. Where a deed to a trustee gave him
power to sell, exchange, convey, or in any
manner dispose of, a subsequent clause re-
serving to the grantor the right to dispose
of the property by will, and declaring that
the conveyance should not affect any prior
or subsequent will, is void: Pritchett v.

Jackson [Md.] 63 A. 965.

85. Grant to one and his heirs to have
and to hold for life held to convey an estate
for the life of the grantor. Whetstone v.

Hunt [Ark.] 93 S. W. 979.
86. Adams v. Fisher [Mich.] 13 Det. Leg.

N. 82, 107 N. W. 705. A provision in a statu-
tory deed which quitclaimed certain prop-
erty, providing that after the death of the
grantor and grantee the premises should be
divided between their named sons, is not
an habendum, but a part of the granting
clause. Id. Under such a deed the grantee
takes a lite estate only. Id.

S7. Where a deed is ex«icuted pursuant to

a recorded contract, both instruments are to
be considered as constituting one agreement,
though several months elapse between the
execution of the instruments. Baltimore,
etc., R. Co. v. Brubaker, 217 111. 462, 75 N.
E. 523. The fact that a warranty deed of
premises covers more land than is contained
within the description of a trust deed given
to secure the purchase price does not show
inconsistency or mistake in the warranty
deed. Foster v. Byrd [Mo. App.] 96 S. W.
224. Warranty deed and contract construed
and held to constitute 'a deed of certain
land, excepting the oil and gas found there-
in. Kurt V. Lanyon [Kan.] 82 P. 459.

88. Such collateral instrument may ex-
plain, lessen, enlarge, or qualify the estate
granted, but cannot destroy it. Lewis v.

Curnutt [Iowa] 106 N. W. 914.

SO. Oakland Woolen Co. v. Union Gas &
Elec. Co. [Me.] 63 A. 915; Haniel v. Minne-
apolis, etc., R. Co. [Minn.] 107 N. W. 139.
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A deed is to be construed against the grantor and favorably to the gi:aiitee,°^ unless

it be a grant by the public."^ Words which are repugnant to and irreconcilable

with other terms clearly applicable to admitted and established facts recited must

be rejected, and all other words must be given some effect.'^ A liberal construction

is to be given to deeds inartiiicially and untechnically drawn."* Technical rules of

construction are not favored and are not to be so applied as to defeat the inten-

tion of the parties."^ Technical words are presumed to have been used technically,

unless the contrary appears on the face of the instrument."" A recital as to the

acreage is not conclusive," nor is it a warranty that the tract contains that number
of acres,"' unless it amounts to an express covenant."" In case of ambiguity, resort

may be had to parol evidence of attending circumstances,^ and parol evidence is

admissible fn show the consideration,^ 'but not for the purpose of contradicting the

terms of the instrument.* While parol evidence is not admissible to make certain

a patent ambiguity, the court in construing the instrvmient is entitled to the light

90. In the grant of a water right. Oak-
land Woolen Co. v. Union Gas & Elec. Co.
tMe.] 63 A. 915.

01. In case of doubt as to whether a con-
veyance was intended to pass title to the cen-
ter of an adjoining highway, it will be pre-
sumed that it was so intended. Van Winkle
V. Van Winkle [N. T.] 77 N. E. 33. Parti-
tion deeds held to pass title to the center of

a lifghway. Id. A deed of "all of a" certain
tract cannot be limited by references in the
description to the source of the grantor's
title made for the purpose of assisting in

tracing the title. Clark v. Roller, 104 Va.
472, 51 S. E. 816.

»2. Grant by a city of a right to build a
street railway track in the street. Blockl v.

People, 220 111. 444, 77 N. E. 172. A grant by
tlie public of the right to operate a street

railway In the street is a mere franchise' to

be exercised upon the conditions imposed by
the grant. Id.

93. Clayton v. Gilmer County Ct., 58 W.
Va. 253. 52 S. E. 103.

04. Shartenberg v. Ellbey [R. I.] 62 A. 979.

95. Security Trust Co. v. Joestirig [Minn.]
104 N. W. 830.

96. Roberson v. Wampler, 104 Va. 380, 51

S. E. 835.

97. In determining whether a sale was by
the acre, recitals in the deed are not con-

clusive, but the contract of which, the deed
is but an expression may be proved. Rich v.

Scales [Tenn.] 91 S. W. 50. The recital in

a deed that the tract conveyed contains a

certain number of acres, ,more or less, is a
representation of the opinion of the grantor,

and not a covenant to convey such acreage or

restrict the grant to such quantity. Poster

V. Byrd [Mo. App.] 96 S. W. 224. A deed am-
biguous as to whether a sale was by the acre

or in gross, and as to whether an implied

warranty of quantity was intended, Is prima
facie a sale In gross without such warranty.

Winton v. McGraisf [W. Va.] 54 S. B. 506.

98. Rich V. Scales [Tenn.] 91 S. W. 50. A
deed of several tracts reciting that some of

the tracts contained a certain number of

acres more or less, and reciting a bulk sum
as the consideration, does not show a sale of

a certain acreage as so much per acre nor

warrant any certain quantity. Hendricks v.

Vivion, [Mo. App.] 94 S. W. 318

99 Rich v. Scales [Tenn.] 91 S. W. 50.

A positive affirmation of the quantity of land
conveyed is a representation upon which the
grantee is presumed to have relied. Parol
evidence-is admissible to show that the state-
ment was not relied upon, but not to show
that it was not made. Winton v. McGraw
[W. Va.] 54 S. E. 506.

1. Chapman v. Hamblet, 100 Me. 454, «'2 A.
215; Shartenberg v. Ellbey [R. I.] 62 A. 979;
Hart V. Saunders [Neb.] 105 N. W. 709.
Where there is a latent ambiguity as to a
boundary occasioned by disagreement be-
tween monuments on the one hand and mag-
netic courses on the other, specified in tlie

description. Casto v. Baker [W. Va.] 53 S.

E. 600. Parol evidence of circumstances at-
tending the transaction is admissible, where
a deed is ambiguous as to where land was
sold by the acre, or in gross, to aid in con-
struing the deed, but not to prove in point of

fact a sale by ijie acre. Winton v. McGraw
[W. Va.] 54 S. E. 506. A witness to a deed
bearing a certain date may testify that a
deed bearing a later date is the same one
witnessed by her, the date having been chan-
ged, consideration increased, and other prop-
erty included. City of St. Joseph v. Baker,
113 Mo. App. 691, 88 S. W. 1122. Where a
deed is ambiguous to to whether a warranty
of quantity was intended, because of a posi-

tive affirmation of the quantity, pirol evi-

dence of the circumstances attending the
transaction is admissible in determining Tsy

construction whether such implied warranty
was] intended. Winton v. McGraw [W. Va.]

54 S. B. 506. Evidence insufficient to show
that failure to except a right of way previ-

ously granted was not due co mutual mis-
take. Foster v. Byrd [Mo. App.] 96 S. W.
224.

a. See ante § 1, A consideration. It is

competent to show a parol reservation of

rents for the current year as expla(nlng the

consideration. Such evidence does not con-

tradict the deed, though no such reservation

is contained. Applegate v. Kilgore [Tex. Civ.

App.] 15 Tex. Ct. Rep. 17, Jl S. W. 238.

3. Where the consideration is stated as a
certain sum and the tract is described by
metes and bounds, it Is not permissible to

show by parol that the sale was by the acre,

and that the tract contained a. less number
of acres than was paid for. Hendricks v.

Vivion [Mo. App.] 94 S. W. 318.
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evidence of surrotinding eircumstanoes will throw on the transaction.* Parties to

a deed are pres\uned to have been influenced and controUeAby facts of which thej'

had knowledge, rather than by things of which they knew not.'

Covenants^ are to be so construed as to carry into effect the intentions of the

parties, which is to be collected from the entire instrument and the circumstances

surrounding its execution.' General covenants, whether expressed or implied

from the use of statutory terms, are not restricted in tlieir operation by special cove-

nants, unless they are irreconcilable, or unless the limited covenant refers to or is

connected with the general one in such manner as to show an intention to restrain

the force of the general covenants.*

Alterations and interlineations^ made after execution and delivery, but prior

to recordation, with the consent of the parties, does not affect the validity of the

deed as between them.'"

Designation of parties.^^—^Descriptive words after the name of a party will

not operate to diminish the estate conveyed to him.'^ The word "diildren" is a

word of purchase and not of limitation,^^ and may be construed to include or ex-

clude grandchildren.'* In a deed to a living person "and his heirs," the clause

"and his heirs" may be rejected' as surplusage,'^ unless a statutory construction

has been placed upon such term,'" or it may be construed to mean "children.""

"Legatee" may be construed as "devisee."'*

4. Though a patent ambiguity cannot be
made certain by parol evidence as to the In-
tention of the parties, yet in construing the
deed tlie court is entitled to the ligh.t evi-
dence of surrounding circumstances will
throw on the transaction in order to deter-
mine what property was intended to be
conveyed. Reynolds v. Lawrence [Ala.] 40
So. 576.

5. Casto V. Baker [W. Va.] 53 S. E. 600.

6. See 5 C. L. 974. See, also. Covenants
for Title, 7 C. L. 1004.

7. Applying this rule to the construction
of the instrument in the present case, the
covenant was that the water to be supplied
by the covenantor was to be water derived
from water rights which were the subject-
matter of the agreement between the parties.

Atlanta, K. & N. R. Co. v. McKinney, 124 Ga.
929, 53 S. E. 701. The purchaser of water
rights upon a parcel of land covenanted with
the vendor, who was the owner of adjacent
land, to carry sufficient water to the resi-

dence of the covenantee for Its ample use,

held a covenant running with the land and
binding on a successor in title of the cove-
nantor. Id.

8. A covenant to warrant and defend the

title against specified persons limits the
general covenant of warranty. Miller v.

Bayless, 194 Mo. 630, 92 S. W. 482.

9. See 5 C. L. 974. See, also. Alteration

of Instruments, 7 C. L. 115.

10. Made for the purpose of altering the

estate conveyed. Hunt v. Nance [Ky.] 92 S. "W.

6. Where, a second deed was executed to

take the place of a prior auitclaim deed, and

a warranty deed blank form was used, the

erasure of words necessary to make It con-

form to the quitclaim deed was immaterial.

"Wilder v Aurora DeKalb & R. Elec. Traction

Co., 216 111. 493, 75 N. B. 194. As between

the' parties a deed may be corrected to cover

premises intended to be conveyed. Austin

V. Brown [Neb.] 106 N. W. 30.

11. See 5 C. Z,. 974. A deed to one,- his
wife and their heirs. Including children of
the wife by a former marriage, sufficiently
designates as grantees the wife's children,
so designated, living at the time the deed was
made. Darden v. Timberlake, 139 N. C. 181,
51 S. E. 89B.

12. The word "administrator" in a deed to
a person as such is descriptive only. Love v.

Love [Kan.] 83 P. 201.

13. A deed to one, to have and to hold
to himself "and his children," gives the
grantee named a life estate, remainder to
his children, born and unborn. Brumley v.
Brumley [Ky.] 89 S. W. 182.

14. "Children" in a deed of trust giving to
a second life tenant's children a fund, held
not to mean grandchildren. Train v. Davis,
49 Misc. 162, 98 N. T. S. 816.

15. A living person cannot have heirs.

Darden v. Timberlake, 139 N. C. 181, 51 S. E.
895. In a deed of trust to one oi- his sur-
vivors, empowering the trustee to deed to
the heirs of G. If H. had no issue, and if

he did to the heirs of H., the word "heirs"
was held not to be used in connection with
the trustee's estate, and he was held to have
a fee. Smith v. Proctor, 139 N. C. 314, 51 S.

B. 889.

16. Under Code § 1329, providing that any
limitation to the heirs of a living per-
son shall be construed to his children, a
deed to the heirs of a living person is a
valid deed to his children. Campbell v.

Bverhart, 139 N. C. 503, 52 S. B. 201. "Limi-
itation" means creation of an estate. Id. A
deed to the heirs of a living person carries

title to the grantee's children as tenants in

common, including an unborn child. Code
§ 1328, provides that a child en ventre sa

mere Is capable of taking by deed. Id.

17. "Heirs" construed as children where

the children of a living person are referred

to and from the language of the deed and
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Description of property conveyed}^—The description is to be interpreted by a

reference to all the calls and every call is to be answered if it can be consistently

done.^* Where any part of the description is false and must be rejected as an er-

ror, the general rule of construction is that the particular or special description will

control the general one.^^ A description with reference to a map or plat/* or to

another deed/' will be construed as embodying such other instrument. Well known
abbreviations are to be given effect.''* Inadvertent misuse of terms is to be ig-

nored.^'* Parol evidence is admissible to identify the property''" or to fit the de-

scription to the premises/^ but not to correct a eail.^' The fact that two descrip-

tions of ihe property are contained therein does not avoid the deed.^* A false state-

ment in a description otherwise complete and accurate will not frustrate the grant.'"

Quantum of estate conveyed.^''-—A deed passes title to all it purports to con-

vey/'' but conveys no greater estate'' and no more land'* than it purports to an-

other circumstances it Is apparent that "chil-
dren" was intended. Roberson v. Wampler,
104 Va. 380, 51 S. E. 835.

18. The word legatee in a deed describing
the grantor as the only heir ari^ legatee
of a certain person. Wcigel v. Green, 218
111. 227, 75 N. E. 913.

19. See 5 C. L. 976, and as to invalidity
of deed for insufficient description, see ante,

§ 1. See, also. Boundaries, 7 C. L. 446.
20. Chapman v. Hamblet, 100 Me. 454, 62

A. 215.

21. Where quantity conflicts with bounda-
ries, the recital as to quantity will be reject-
ed. Kendrick v. Burchett [Ky.] 89 S. W.
239. Where there is a description lay metes
and bounds, and a reference to some other
writing for a further description, the latter

cannot be looked to to enlarge the former.
Schafiier v. Heidenheimer [Tex. Civ. App.]
96 S. W. 61.

22. Board of Park Com'rs v. Taylor [Iowa]
108 N. W. 927. Deed containing a partial

description and referring to another deed of

the same premises "when taken together, held
to describe the land with sufficient definite-

ness. Gudger v. White [N. C] 54 S. E. 386.

A provision that the description shall be
according to a certain plat is sufficient.

Bucher v. Overlees [Ind. T.] 89 S. W. 1021.

Evidence sufficient to show that it was in-

tended that a government plat and not a,

sketch made by the graptor should control

the description. Id. Map and field notes
referred to in a grant may be considered

in aid of the description and to supply words
omitted therefrom. Goodson v. Fitzgerald

[Tex. Civ. App.] 14 Tex. Ct. Rep. 424, 90 S.

W. 898. A plat referred to, as attached to the

deed and made a part of it, but not actually

attached and subsequently discredited by
language of the deed by reason of its being
vinreliable, not having been recorded, and its

whereabouts being unknown. Is controlled
by language in the deed describing specific

property, especially as against third persons
who have acquired property on faith of re-^

corded titles. Wilson v. Hoffman, 115 La.

903, 40 So. 328.

23. Deed containing a partial description

recited that a deed to the same tract had

been made by a certain other person, held

not to constitute title nor color of title

hevond the boundaries defined in the deed

leferred to. Gudger v. White [N. C] 54 S.

E. 386.

24. The abbreviations in a tax deed "S.
E. 4" will be interpreted as meaning "south-
east quarter" where it is explicitly used in
another part of' the same instrument as the
equivalent of these words. Kennedy v.
Scott [Kan.] 83 P. 971.

25. Inadvertent use of "diameters" for
"varas" in the description does not render
the deed void where an entire league is

intended to be conveyed, which is designated
by name. Goodson v. Fitzgerald [Tex. Civ.
App.] 14 Tex. Ct. Rep. 424, 90 S. W. 898.

26. A description as a tract on "Mill
Pond road of 60 acres more or less," and
referrii»g to another instrument containing
a description, is sufficient to authorize the
admission of parol evidence to identify the
premises. Hinton v. Moore, 139 N. C. 44, 51
S. E. 787. Where a description by quantity,
location, and ownership, viewed in the light
of admissible extraneous evidence, makes
clear the intent of the grantor to convey
only the land so described, and the other
terms In the description are equivocal and
uncertain as to the Identity of the land,
the deed Is not void for uncertainty, but will
be given effect according to the manifest in-
tent as gathered from the instrument. Barbour '

v. Tompkins, 58 W. Va. 572, 52 S. B. 707.

27. Parol evidence Is admissible to show
that the S. % and N. E. Vt, of the N. W. Vi.

section 29, was Intended to be the S. % of
the N. W. Vi, and the N. E. % of the N.
W. Vi of the section. Reynolds v. Lawrence
[Ala.] 40 So. 576.

28. Parol evidence is not admissible to
correct a call except In actions to correct
a mistake. This rule does not apply however
to evidence in aid of a call, the purpose of
which Is to remove an ambiguity. Hamilton
V. Blackburn [Tex. Civ. App.] 15 Tex. Ct. Rep.
721, 95 S. W. 1094.

29. The fact that a deed contains two
descriptions of the land conveyed Is im-
material and does not warrant a ^uit in

equity for reformation. Wilson v. Legro'
[N. H.] 63 A. 399.

30. Where a street "vacated" was re-

served. It is immaterial that a portion of
such street had never been vacated. Lins
V. Seefeld, 126 Wis. 610, 105 N. W. 917.

31. See 5 C. L. 977.
33. A deed to mineral and timber on a

tract of land described as beginning at a
certain point, thence to a stake "on the top
of Log Mountain, thence with the top of
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vejv A deed can convey no gi-eater esta-te than the grantor has,'° though it pur-

ports to convey a fee.'" A general clause in a conveyance of all lands owned by the

grantor passes title to all the real estate the grantor owns at the time.'' A deed of

a freehold passes all appurtenant rights/* accretions/" and fixtures.''" Land can-

Log Mountain," carries such rights in the
tract to tlie top of such mountain. Brown-
ing V. Cumberland Gap Cannel Coal Co. [Ky.]
89 S. W. 267. Where an owner conveyed an
undivided ojje-fourth of certain land to a
person and subsequently conveyed an un-
divided three-fourths to him by a d.eed which
was not recorded until after the grantee
quitclaimed tlie entire premises to anotlier,
which deed was immediately recorded, held
that .the quitclaim deed conveyed the entire
premises. Lang v. Osceola Consol. Min. Co.
[Mich.] 13 Det. Leg. N. 474, 108 N. W. 678.

A. conveyance of all of an addition to a city
except designated lots conveys a certain
lot not designated as excepted. Wilder v.

Aurora DeKalb & R. filec. Traction Co., 216
111. 493, 75 N. E. 194.

33. A deed of a life estate passes no
greater interest, though there is no reserva-
tion in favor of the grantor. Evans v. Dun-
lap [Ind. App.] 75 N. E. 297. A deed of a
right of way over certain land for con-
structing and maintaining any and all levees
that may be built thereon gives only one
right of way, and where one levee has been
constructed the grantee may not construct
another on a different line. Board of Di-
rectors of St. Francis Levee Dist. v. Bowen
[Ark.] 95 S. W. 993.

»*. A description calling for "a point op-
posite the canal which is the dividing line

between Mrs. R.> homestead and the tract

hereby conveyed, thence the course of said

canal, and with said homestead line of Mrs.

R. to" a creek named, covers no part of

Mrs. R.'s homestead. Dixon v. Jones, 139 N.

C. 75. 51 S. B. 903. Where the owner of

land, a part of which has been submerged,
conveys the upland, retaining the remainder,
the purchaser upon reappearance of the sub-

merged portion can include it within his

boundary only by the processes of accre-

tion and reliction. Fowler v. Wood [Kan.]

85 P. 763. Where a strip off a certain tract

was conveyed for railroad purposes, and
the tract was subsequently acquired by one

who conveyed fifty acres of the end upon
wliicli the railroad track was maintained, and
later conveyed''the entire tract, excepting tlie

fifty acres oft the south end previously con-

veyed, it was held that the conveyance of

the fifty acres included the right of way.
Korporal v. Robinson [Ind. App.] 78 N. B.

84.

35. A deed can convey no greater interest

than the grantor has. Real Property Laws
1896, p. 593, c. 547, § 210. Perkins v.Storrs,

99 N. Y. S. 849. Under a deed from a gran-

tor, who holds by deed to her for life re-

mainder to the heirs of her body and three

of her children, the grantee takes a life

estate and a remainder in fee of the interests

of the children signing the deed who sur-

vive their mother. ,
Clark v. Sires, 193 Mo.

502 92 %. W. 224. Where one cotenant

quitclaims his interest to another, a volun-

tory deed from the other cotenants in parti-

tion did not invest him with any new right

or divest his grantee of rights under the
quitclaim. Foster v. Hobson [Iowa] 107 N.
W. 1101. Where one who has no interest in
land Joins with his wife who has a life
estate in a warranty deed thereof, the pos-
session delivered under the deed is that of
the wife only, and the husband is not liable
to a subsequent grantee for breach of the
covenant of warranty. Iowa Loan & Trust
Co. V. Fullen, 114 Mo. App. 633, 91 S. W.
58.

30. A deed by a life tenant cqnveys an
estate for the life of the grantor only,
though it purports to convey a fee. Weigei
V. Green, 218 111. 227, 75 N. B. 913. A gran-
tee relies at his peril on recitals in his deed
that his grantor is sole heir and legatee
of a former owner, and where it appears
that such grantor is but a life tenant, such
recitals cannot be Invoked to estop per-
sons entitled to the remainder. Id.

37. Chemung Min. Co. V. Hanley [Idaho]
81 P. 619. A deed of all a grantor's prop-
erty passes title to a vested remainder held
by him. Roberts v. Roberts, 102 Md. 131, 62
A. 161. A deed in the form prescribed by
section 1, o. 72, Code 1899, containing the
words "do grant," though it contains a
covenant of only special warranty, will pass
the very land itself, and all estate, right,
title, and interest of the grantor therein.
Dunfee v. Childs [W.. Va.] 53 S. E. 209.

38. Easements of light, air, and access,
appurtenant to land abutting on a street,
pass with a conveyance of such land. Mc-
Kenna v. Brooklyn Union Bl. R. Co. [N. Y.]
77 N. B. 615. Where at the time land was
sold an irrigation ditch "was pointed out and
an extra price charged for the land as a
consideration of the right to use the ditch,
tlie right to use it was a quasi easement, and
passed under tlie provision of the deed con-
veying privileges and appurtenances. Fayter
V. North [Utah] 83 P. 742. Whatever Is

in use for the land as an Incident or ap-
purtenance passes with a conveyance of
It, whether mentioned or not. Ray v. Nally
[Ky.] 89 S. W. 486. A way of necessity
passes though not mentioned in the deed.
Graham v. Olson, 116 Mo. App. 272, 92 S.

W. 728. Evidence held to show that an alley

was an appurtenance to several lots, and the
right to use It pa.s.sed with a conveyance of
the lots. Cook v. Burton [Ky.] 92 S. W. 322.

39. A transfer by member of a govern-
ment lot abutting on a lake without words
of restriction conveys all land which has
become a part of such lot by recession of
the lake. Sherwin v. Bitzer [Minn.] 106
N. W. 1046.

40. Attached gas ranges, though movable,
may by agreement of the parties be treated
as fixtures and pass as an appurtenant with-
out special mention. Wynne v. Friedman,
96 N. Y. S. 838. A contract of sale in-

cluding full covenants of warranty for con-
veying certain premises "with gas fixtures,"

etc., does not merge in the conveyance which
does not mention the fixtures, and the vendor
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not pass as appurtenant to land.*^ A grant with appurtenances does not convey,

a mere incidental right of the grantor" not appurtenant at the time of the grant.**

Flats pass by a grant of the upland unless excluded by the terms of the grant.'"

The principle that a grant carries all rights of the grantor necessary to the enjoy-

ment of the granted premises includes only such righte as are essential and neces-

sarily incident.** A warranty deed passes title subsequently acquired by the

grantor,*' but ordinarily a quitclaim deed passes only a present existing interest

and the grantee gets nothing except what his grantor in fact owns at the time it is

executed,*' except in partition eases.*'^ A conveyance of land bounded by a public

way passes the fee to the center thereof,*' if such fee was in the grantor*' and not

excluded by the terms of the grant;'" but a deed which calls for the line of a private

road and gives the grantee the right to, open and use such road does not pass title

in fee to any part of such road.'^ Under a deed to a railroad company for right of

way purposes, the railroad company acquires no greater rights than it would have

had it acquired the land by condemnation proceedings.'^ Where a mortgage passes

the leg'al title, a deed by the mortgagee operates as a conveyance of it as well as an

assignment of the mortgage debt.'^ Wliere a deed operates only as an assignment

of a mortgage, subsequent deeds of the property have the same efEect.'* A fee may
pass though the word "heirs" is not used." A deed to one and her bodily heirs

passes all the estate of the grantor.'* A deed to a certain person "and her bodily

la bound to make good their' loss where
removed by a third 'person. Id.

41. Moss V. ChappeU [Ga.] 54 S. B. 968.

Flats do not pass as appurtenant to the up-
land where they are outside the express
boundaries of the grant, even though the
grant contain "together with all the privi-

leges and appurtenances thereto belonging."
'Whitmore v. Brown, 100 Me. 410, 61 A. 985.

42. Muscogee Mfg. Co. v. Eagle & P. Mills

[Ga.] 54 S. B. 1028.
43. Whitmore v. Brown, 100 Me. 410, 61

A. 985.
44. Right of grantor to use water power,

necessary only on occasions of drouth, held

not to pass. Muscogee Mfg. Co. v, Eagle
& P. Mills [Ga.] 54 S. E. 1028.

45. Where a deed antedated a patent of

the land executed to the grantor by the
United States. Wood v. Smith, 19» Mo. 484,

91 S. W. 85.

46. Knight v. Dalton [Kan.] 83 P. 124.

Evidence held to show that it was not in-

tended that a quitclaim deed should pass a
possibility of inheritance. Id. A purchaser
in a quitclaim deed takes subject to all ex-
isting equities. Byron Reed Co. v. Klabunde
[Neb.] 108 N. W. 133. A grantee in a quit-

claim deed from an owner whose title was
extinguished by a tax deed acquires no
title as against the grantee In the tax deed.
Williams v. Conroy [Colo.] 83 P. 969. Where
a deed contains no warranty, a title subse-
quently acquired by the grantor does not
pass by estoppel. Caldwell v. New York &
H. R. Co., 97 N. T. S. 588.

47. Quitclaim deed passes after-acqiiired
title in partition cases. Chambers v. Wilcox,
3 Ohio N. P. (N. S.) 269.

48. A description to an object upon the
side of a highway, thence along the high-
way, passes title to the center of such
highway. 'Van Winkle v. "Van Winkle [N.

T.] 77 N. E. 33. Description construed and
held to include a part of a street subject

to a public easement. Llns v. Seefeld, 126
Wis. 610, 105 N. W. 917. A deed by one who
has title to the middle of a public road
carries title up to such boundary. Neely
V. Philadelphia, 212 Pa. 551, 61 A. 1096.

4». Where a street was laid out as 60
feet wide and conveyed to the city, but
on a later map was sho'wn to be improved
76 feet wide, a deed by number of a lot
abutting on such street purporting to con-
vey a certain number of square feet does not
pass title to the eight feet, but at most but
an easement over it. Weiss v. Schweitzer,
47 Misc. 297, 95 N. Y. S. 923.

50. A conveyance of a lot according to a
plat describing it as the south 53 feet of
the lot, "aside from B. street vacated," passes
no title to any portion of B. street abutting
on the property conveyed. Lins v. Seefeld,
126 Wis. 610, 105 N. W. 917. Where prior
to the execution of a deed the parties
measured the tract from the side of a road,
and it was understood that no part of the
road was^ to be conveyed, the grantor is

not estopped to assert that no part of the
road was transferred by the fact that the
deed included a portion of It. Graham v.

Olson, 116 Mo. App. 272, 92 S. W. 728.
51. Clayton v. Gilmer County Ct., 58 W.

Va. 253, .62 S. B. 103.

52. Shepard v. Suffolk & C. R. Co., 140
N. C. 391, 53 S. E. 137.

53. Sadler v. Jefferson, 143 Ala. 669, 39

So. 380.
54. Nash V. Northwest Land Co. [N. D.]

108 N. W. 792.

55. Under the rule that the word "heirs"
is not essential to the conveyance of a
tee, a writing by a husband stating that
for a consideration of one dollar he gave
his wife a house and lot Is sufBcifnt to en-
title her to the fee. Cowdrey v. Cowdrey
[n: J. Eq.] €4 A. 98.

56. Hence, where the grantor was ordered
by decree of court to convey to another,
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heirs" conveys to the first taker a life estate and the fee to her issue when born.^^

"Heirs" is a word of inheritance and not of purchase,^* unless it is construed as

"children."^" It is generally provided by statute that fee tail estates are converted

into fee simple.^" In determining the nature of the estate created, the rule of

construction that the intention of the grantor controls, applies."^ When a deed

on its face purpo>rts to be an absolute grant, parol evidence is not admissible to

show that the grantor reserved an easement or that the grantee agreed to' convey

one to him,*^ but parol evidence is admissible to show what is meant by "privileges

on the ground that the words "bodily heirs"
was improperly incorporated in the deed,
the latter deed could not operate to divest
such bodily heirs of <thelr title. Teel v.

Dunnihoo [111.] 77 N. E. 906.

57. Teel v. Dunnihoo [111.] 77 N. B. 906.

A conveyance by husband to wife and such
children as she might have by the grantor
at the time of her death, or the descendants
of any such, gives the wife a life estate
and the children a defeasible fee subject
to be defeated by their death prior to their
mother's. McCready v. Morris [Ky.] 94 S.

W. 24. A deed from father to a son for
life remainder to his descendants, where the
son was an only heir and died after his

father without issue, the land went to the
son's„heirs at law and noi to his father's.

Baxter v. Bryan [Ky.] 94 S. "W. 633. Un-
der Rev. Codes 1905, § 1578. where an estate
in fee tail is created, the grantee takes
a fee. A deed to a married woman and
her heirs by her then husband gives her
a fee. Jones v. Ragsdale [N. C] 53 S. B.

842.
58. A deed by husband to wife of a life

estate reversion to the grantor if living,

or to his heirs if dead, does not create a
remainder in the children of tie grantor
so as to deprive them of power to convey
a fee of the property. Dooley v. Good-
win [Ky.] 93 S. W. 47. A deed to one for

life, remainder to the grantor should he
survive the grantee,- otherwise to the gran-
tor's heirs-, creates an estate in reversion

in the grantor, and his heirs take nothing
by purchase. Robinson v. Blankinshiji
[Tenn.] 92 S. W. 854.

50. In a deed of trust to one to hold
for the benefit of another during his life,

and if the beneficiary did not leave law-
ful issue to his heirs, but if he did the
trustee to deed to the "heirs of H.," H. does
not take a fee. "Heirs of H." means "chil-

dren" living at his death. Smith v. Proctor,

139 N. C. 314, 51 S. E. 88'9.

60. Rev. Code 1905, § 1583. providing that

a limitation to the heirs of a living per-

son shall be deemed to be to his children,

applies only where there is no precedent

estate granted to a living person, and where
a fee tail special is created which under §

1578 Is converted into a fee, the first taker

takes the fee. Jones v. Ragsdale [N. C] 53

S. B. 842.

61. A deed to a husband and wife and

their heirs, including children of the wife

by a former marriage, creates an estate in

common in the grantees. Darden v. Tim-
berlake, 139 N. C. 181, 51 S. E. 895. An abso-

lute conveyance to one subject to a life

estate in the grantor, but providing that

if the' grantee die without issue the deed

sliould be void, conveys a vested remainder,
defeasible on the death of the grantee with-
out issue during the existence of the life

estate, but if the grantor die first, he takes
a fee not defeasible by his deatli without
issue. Morgan v. Long [Ky.] 90 S. W. 1042.
A deed of a perpetual easement "over and
upon" certain premises, and also certain
other premises, transfers an easement over
the last mentioned as well as over the first

mentioned lots; words "over and upon" pre-
ceding the first mentioned premise's being
supplied by intendment immediately preced-
ing the description of the last mentioned
premises. Security Trust Co. v. Joesting
[Minn.] 104 N. W. 830. Under a deed to a
husband and wife, where the wife was to
control the property during her life but
without power to convey unless the deed was
joined in by her husband, it being intended
that if the property, was not disposed of
during her life it should vest in the children
of the grantees, it is held that on the death
of the husband the wife had only a life

estate. Burnett v. Piercy [Cal.] 86 P. 603.

A Ideed to a mother "for and during her
natural life, and at her death to be and
remain the property of her children," creates
a trust in favor of the children and gives
them a remainder in fee. Sears v. Palmer,
109 App. Div. 126, 95 N. Y. S. 1023. Where
a. deed gives as an appurtenance to land
conveyed the right to open and use a pri-

vate road along one side of the tract, it

is presumed that the grantor did not intend
to retain a very long and narrow strip

between the tract conveyed and the road;

and where such road is described as intended
to run between the tract and adjacent land
of a third person, it is presumed, in the
absence of circumstances indicating the con-
trary, that the grantor did not intend to re-

tain a strip between the road and such
adjacent lands so narrow as to be of no
practical use to him. Clayton v. Gilmer

County Court, 58 W. Va. 253, 52 S. B. 103.

A conveyance to a municipality for "market
purposes" is not one for the maintenance of

a slaughter house. Bird v. Grout, W6 App.

Dlv. 159, 94 N. T. S. 127. "Convey," in an
indorsement on a plat by the owner "I hereby
dedicate and convey," does not convey the

fee of streets, in the absence of an effective

statutory dedication. City of Leadville v.

Coronado Min. Co. [Colo.] 86 P. 1034. A
contract by which a landowner grants a

railroad right of way over his lands and

covenants to execute a deed- in fee simple,

where required to do so, vests in the rail-

road company an easement only Soutti

Penn. Oil Co. v. Calf Creek Oil & Gas Co.,

140 F. 507.
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and appTirtenanees.'"' A deed of standing timber specifying no time within which

to remove it gives a reasonable time."* What is a reasonable time depends on the

circumstances of each case."" The execution and delivery of a trust deed passes

a present interest to the beneficiary, though enjoyment of the estate be postponed.**

That a grantor resei"ves the right to revoke the trust crea:ted by his deed does not'

prevent the passing of a present interest."'

A reservation'^" is limited to some part of the estate which would otherwise

pass,"^ and an exception is a part excepted from that which is granted.'" Whether

language used constitutes a reservation or exception depends on the intention of

the parties as evinced by a construction of the entire instrument in the light of

surrounding circumstances.''^ An attempted reservation of inseparable appurten-

ances, or right of action for their destruction or invasion, is without effect;'^ but

though such reservation is ineffectual to create a trust, it does create a resulting trust

by virtue of which the grantee becomes trustee for his grantor for mcHiey received

or judgment recovered for invasion of such easements,'^ and such grantee is the

only person who can sue for damages thus caused of execute a release in satisfac-

tion thereof.'* In order that property included may be excepted, the intention

62. Hubenthal v. Spokane & I. R. Co.
[Wash.] 86 P. 955.

63. Where a deed included privileges and
appurtenances, etc., and it was admitted that
a right to water from a certain ditch for
irrigation purposes passed and the grantee
claimed the right to use water from another
ditch, parol evidence of the acts and declara-
tions of the grantor with reference to such
additional ditch, both prior and subsequent
to the conveyance, was admissible to explain
what was intended to pass. Fayter v. North
[Utah] 83 P. 743.

64. What is a reasonable time depends on
the cir*umstances of the case. Listen v.

Chapman & T>. Lumber Co. [Ark.] 91 S. W.
27. Where after conveying standing timber
the grantor conveys the land subject to the
conveyance of the timber, only the time
subsequent to the execution of the second
deed is to be considered in determining
what is a reasonable time as between the
two grantees. Id.; Carson v. Three States
Lumber Co. [Tenn.] 91 S. W. 53.

65. The condition of the land, its accessi-

bility, whether subject to overflow, and the
effect of such overflow as hindering removal
of the timber, the amount of timber and
facilities of the grantee for removing it.

Carson v. Three States Lumber Co. [Tenn.]
91 S. W. 53. 10 years held not unreasonable
in this case. Id. A deed to standing timber
"where the same is cut," the grantee to have
15 years to remove it after they commence
to cut, conveys a present interest in such
timber, defeasible as to all timber not re-
moved within 15 years. Hawkins v. Golds-
boro Lumber Co., 139 N. C. 160, 51 S. E.
852.

66. 67. Lewis V. Curnutt [Iowa] 106 N. W.
914.

68. See 5 C. L. 979. Under a reservation
"said first party J. M, A. reserves and still

owns all timber," etc., and requiring the
same to be removed within a specified time
the grantor does not hold absolute title,

btft such timber as remains unsevered at the
expiration of the period limited is the prop-

erty of the owner of the land. Adkins v.

Huff, 58 W. Va. 645, 52 S. E. 773.

69. Under a reservation of timber and a
provision that the grantor should pay all
taxes on the land until he should give a re-
lease of such timber, the grantor under Rev.
St. 1898, § 1081, is required to pay only
such taxes as had become a lien prior to the
release. Sniveley v. Keystone Lumber Co.
[Wis.] 108 N. W. 215. A reservation of a
right to connect wash lines from the yard
on the property conveyed to the yard on
other property owned by the grantor re-
serves an easement in favor of the occupants
of the lot conveyed to maintain wash lines
between the points designated. Steiner v.
Peterman [N. J. Bq.] 63 A. 1102. A partition
deed from a widow and several children to
one child of a fee, except a life claim in
the widow, reserves a life estate in the
premises to the widow. Senterfeit v. Shealy,
71 S. C. 259, 51 S. B. 142.

70. A deed of an entire lot with the ex-
ception of one-half of a double house car-
ries title to everything except one-half the
double house. Hads v. Tiernan, 213 Pa. 44,

62 A. 172. .

71. Gill V. Fletcher [Ohio] 78 N. E. 433.

Where a feei owner conveys the fee reserv-
ing a half interest in the minerals in the
land declaring that the grantee, his heirs
and assigns shall hold the land and its

appurtenances "the half of tlie mineral
only excepted," an exception of the fee of the
minerals is created. Id. Deed to one "ex-
cepting and reserving" a strip for a right
of way, the grantee however to have tlie

right to fence the strip leaving gates for

the use of the grantor, his heirs and as-
signs, held an exception in view of the fact

that the grantor deeded this strip away the
same day. Pritchard v. Lewis, 125 Wis. 604,

104 N. W. 989. A provision reserving to

parties of the first part all rights, privileges,
and benefits secured by an oil lease previous-
ly executed, with power to renew, change,
or modify the same, constitutes an ex-
ception and not a reservation. Moore v.

GriflSn [Kan.] 83 P. 395.
72. Light, air, and access to land abutting

on a street. McKenna . Brooklyn Union
El. R. Co. [N. T.l 77 N. E. JIB.
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to except must be expressed in clear and certain terms.'' A reservation of stand-

ing timber converts it into personal property and the title of the grantor is abso-

lute.'" Under a reservation of standing timber and a right of way to and from

the same, the grantor has a reasonable "time within which to remove it/' but no

longer.'* A reservation is to be construed so as to give effect to the intent of ilie

parties." A reservation couched in ambiguous language is controlled by the grant-

ing clause which requires no explanation.'" Though an estate in favor of a third

person caimot be created by reservation, j^et, when the grantor owns only a re-

mainder after the life o'f a third person, his deed may properly except the life es-

tate.«

Conditiotis and restrictions.^"—Whether a condition js precedent or subsequent

is a question of intention.'^ Conditions subsequent** are not favored,*" and must
be created by express terms,*" and if it is doubtful whether terins used create a

condition or a covenant, they will be consti'ued as creating a covenant.*' The fact

73, 74. McKenna V. Brooklyn Union El.
R. Co. [N. T.] 77 N. E. €15.

75. Where one who promised to deed cer-
tain land to a railroad company upon cer-
tain conditions, but subsequently Included
such land in a deed to another subject to the
promise, and included a reversionary right
to a portion of the land used by the railroad
in case it gave up its rights, the strip
promised to the railroad was not excepted.
Littlejohn v. Chicago, etc., R. Co., 219 Ind.
584, 76 N. B. 840.

76. A time limitation within which to
remove it renders unlawful its continuance
on the land after expiration of such time.
Dyer v. Hartshorn [N. H.] 63 A. 231.

77. Decker v. Hunt, 98 N. T. S. 174.

78. The grantee may refuse to permit the
exercise of the right after 20 years, thougli
it has been exercised during such period.
Decker v. Hunt, 98 N. T. S. 174.

79. A reservation of minerals does not
reserve natural gas. Silver v. Bush, 213 Pa,
195, 62 A. 832.

80. Under a deed declaring the grantor's
intention to be to convey all his property
except such as Is reserved, a clause specifi-

cally conveying a certain t^act controls a
reservation of a plantation to which It is

sought to attach such tract. Wilson v. Hoff-
man, 115 La. 903, 40 So. 32§.

81. Redding v. Vogt, 140 N. C. 562, 53 S.

B. 337.

82. See 5 C. L. 980.

83. Covenant to complete railroad In

specified time held condition subsequent.
Rannels v. Rowe [C. C. A.] 145 F. 296.

84., Held conditions HiiliNcquent : A con-
veyance in consideration of support and
maintenance and a home on the premises
conveys an estate upon condition subsequent.
Gall V. Gall, 126 Wis. 390, 105 N. W. 953. A
provision "upon the express agreement,"
and as part of the consideration for the
deed that the grantee sliould within six

months build on the premises a dwelling
house to cost not less than a specified

amount is a covenant and not a condition
subsequent. Hawley v. Kafltz tCal.] 83 P.

248. A provision in a deed to a railroad com-
pany "provided that should said strips of

land cease to be ysed for railroad purposes, It

shall revert" creates a condition subsequent.
Moss V. Chappell [Ga.] 54 S. B. 968. A pro-

vision in a deed for right of way purposes "If
said • * • strips be not used for station
purposes for the period of one year at any
one time, tlie same and said first strip shall
revert to and revest In the party of the
first part," creates a condition subsequent.
Hamel v. Minneapolis, etc., R. Co. [Minn.] 107
N. W. 139. W^ords "station purposes," in-
tended to mean and refer to a regularly
operated railroad station at which business
might be conducted by the railroad company
as at its other stations. Id. A provision in
a deed creating a defeasible fee that no
sale shall be ordered for reinvestment is

not invalid as restraining' alienation, under
Civ. Code Prac. § 492, providing tliat sale
for reinvestment by the owner of a free-
hold, where there Is a remainder or re-
version, shall not be ordered, If forbidden
by the instrument under which the property
is held. Chenault v. Burgess [Ky.] 93 S. W.
664.

85. Conditions subsequent leading to for-
feitures are not favored, and if possible a
deed will be so construed as to save the
estate and remit tlie obligee to an action for
damages. Union Stock Yards Co. v. Nash-
ville Packing Co. [C. C. A.] 140 P. 701.

86. in order to create a condition subse-
quent, the words of the deed must be clear
and not admit of any other reasonable In-
terpretation. Bain v. Parker [Ark.] 90 S. W.
1000.

87. Where words can be construed as a
condition, reservation, or covenant, the latter

construction Is favored. Bempwolf v. Grey-
bill, 213 Pa. 163, 62 A. 645. Where a clause
providing for the erection of a building on
the premises was not ambiguous, and
whether it created a covenant or condition
subsequent was a question of legal inter-
pretatfon, parol evidence is not admissible
to show that the parties intended a con-
dition subsequent. Hawley v. Kafitz [Cal.]

83 P. 248.

Held covenamls: A deed to g, railroad com-
pany forever for "railroad and depot pur-
poses" passes the fee and right to possession,

and where the premises are used for other
purposes, grantor can recover for injuries

naturally resulting but not the rental value.

Gaftney v. Wood [S. C] 54 S. E. 573. A pro-

vision in a deed, reciting a valuable con-

sideration, that the grantee ' should hold
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that the language of the deed expressly states that it is upon condition is not con-

clusive if upon other considerations it appears that such was not the intention of

the parties.** Conditions subsequent are not liberally construed in favor of .the

grantor.*' The rule that conditions subsequ^t will be strictly construed against

the grantor applies more particularly in interpreting the contract and in ascertain-

ing whether the proper construction of the language creates a condition subsequent

or a mere covenant,"" and when the intent of the parties is clear, their rights and

liabilities in respect to such conditions are determined and enforced precisely as

in other contracts."^ Where a deed is made in consideration of future support, and

discord tiaereafter arises between the parties, courts are inclined to restore the prop-

erty to the grantor if it e£^n be done without manifest injustice,"^ but the deed is not

to be overthrown without good reason therefor."^ If breach of the condition is

caused by the act of the grantor, he cannot assert a right to forfeiture. °* A breacli

of condition may be waived"^ by acts as well as by express release."" An election of

the premises for a burial place and for
no otlier purpose, creates a covenant and not
a condition subsequent. Tiiornton v. Natcliez
[Miss.] 41 So. 498. A deed to a railroad com-
pany in consideration of the construction of
a railroad "to be completed by" a certain
date creates a covenant and not a condition
subsequent. Bain v. Parker [Ark.] 90 S.

A¥. lOOD. A conveyance pursuant to an
agreement that the grantee should build
a packing house and do his buying and
iveig-hing through the grantor's stock yards.
The deed recited that it was made upon
condition of due performance of the con-
tract. Held such'provision was a covenant
and not a condition subsequent. Union Stock
Yards Co. v. Nashville Packing Co. [C. C. A.]
140 P. 701. On cessation of use as a burial
ground of land conveyed for such purpose
and no other, the remedy of the grantor
is at law for damages and not in equity
for injunction or reconveyance. Thornton
V. Natchez [Miss.] 41 So. 498.

88. XTnion Stock Yards Co. v. Nashville
Packing Co. [C. C. A.] 140 F. 701. Words
seemingly appropriate to a condition may
Introduce a covenant, a condition, or declara-
tion of trust, and the entire clause must be
considered in order to determine within
which class it should fall. MacKenzie v.

Trustees of Presbytery, 67 N. J. Eq. 652, 61

A. 1027. Clause held to constitute a declara-
tion of trust. Id.

89. Under a deed providing that if the

grantee failed to operate a cotton gin on
the premises the deed should be void and
the grantee have one year to remove im-
provements, where one year after the gin
had ceased to be operated the grantor noti-

fied a mortgagee of the Improvements that
he would not recognize any rights of his

In the land, and that he should remove the
machinery, and about the time the grantor
made entry the grantee conveyed to the
mortgagee, it was held that the mortgagee
had one year from the time of entry to re-

move, the grantee not having been notified

of the claim of forfeiture. Norris v. Coff-

mann [Tex. Civ. App.] 95 S. W. 1088.

90. Hamel v. Minneapolis, etc., R. Co.

[Minn.] 107 N. W. 139.

©1. Hamel v. ^ Minneapolis, etc., R. Co.

[Mliin.] 107 N. W. 139. A grantee in a deed

containing a condition subsequent cannot,
by dividing the land and breaking the con-
dition as to a portion of it, defeat the gran-
tor's right of entry on the ground Hhat the
condition did not provide that the land
should revert if any portion should cease to
be used for the purposes specified. The
segregation of the property divided the con-
dition. Moss v. Chappell [Ga.] 54 S. E.
968. A grantor in a deed upon condition
subsequent may 'submit to a sale of the
premises by the grantee "without jeopardiz-
ing his right to rescind for breach of
condition. Gall v. Gall, 126 "Wis. 390, 105 N.
W. 953.

92. Lewis V. Wilcox [Iowa] 108 N. W.
536. Where 'a parent conveyed all her prop-
erty to her child in consideration of support,
and "Within two months after the conveyance
was ej.ected from their home, a decree can-
celling the conveyance is proper. Mclntire
V. Mclntire [Neb.] 106 N. W. 29.

93. Especially where the grantee has
abandoned another home and has entered on
and for a period of years has discharged
the obligations of the contract "with reason-
able fidelity. Lewis v. Wilcox [Iowa] 108
N. W. 536. Where a deed was made in con-
sideration of future support, and prospec-
tive heirs of the grantor prevented the gran-
tee from carrying out his obligation, they
could not, after the grantor's death, insist

on a forfeiture because of nonperformance
of the covenant. Harwood v. Shoe [N. C] 53

S. E. 616.
94. Evidence held to show that failure

of the grantee to build a house on the land
in compliance with a condition was due to

the acts of the grantor. Graham v. Straws-
burg [Ky.] 91 S. W. 737.

95. A condition in a deed to a railroad
company In consideration of the construc-
tion of a railway within a specified time is

waived where at the time the deed was
executed it was known that the line could
not be completed within such time, and the
grantor permitted the depositary to hold
the deed and deliver It 10 months after

the date specified for completion of the
line. Bain v. Parker [Ark.] 90 S. W. 1000.

A waiver of a forfeiture resulting from
breach Of condition subsequent in favor of

a named person and for a stated purpose is
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remedies may eixist'on breach of the condition." Entry on breach of condition

subsequent is essential to revest title in the grantor."' The action to- recoTer the

premises must be brought within the statutory period after the breach occurs.""

In Washington, demand for possession prior to commencement of an action to re-

cover the property for breach of condition subsequent is not essential.^

A deed upon condition precedent passes no title until the condition is per-

formed.^ •

Restrictions.^—A restrictive covenant preventing any lawful use is an incum-

brance* and runs with the land." A restrictive covenant is to be strictly con-

strued/ but in ascertaining the intention of the parties it should be construed as

any other contract, and when determined the rights of the parties should be strict-

ly enforced.''

^Extinguishment of rights.^—Title cannot be divested by the destruction of a

deed/ nor by abandonment^" or estoppel," or alteration of the instrument.^^ A
deed of a fee may be rescinded and replaced by a subsequent one conveying the same

limited to the terms of the waiver and does
not destroy the condition altogether. Moss
V. Chappell [Ga.l 54 S. B. 968.

96. Any acts inconsistent with a claim
of forfeiture are evidence of release. Bain
V. Parker [Ark.] 90 S. W. 1000. A corpora-
tion which executes a deed containing a con-
dition subsequent cannot be festopped from
enforcing such condition by the mere act
of its president without action by the board
of directors. Lewiston Water & Power Co. v.
Brown [Wash.] 85 P. 47.

97. Where on breach of a condition sub-
sequent the grantor proceeds to act with
his own property, which was also subject
to the condition, as though the contract
relative to such condition had been re-
scinded, he was held to be thereafter pre-
cluded from enforcing the condition. Tower
V. Compton Hill Imp. Co., 192 Mo. 379, 91
S. W. 104. Where land was conveyed on
condition subsequent, an action for breach of
such condition does not constitute an elec-
tion of remedies and defeat an action to re-
scind for subsequent "breaches. Gall v. Gall,
126 Wis. 390, 105 N. W. 953.

98. The grantor may enter peaceably, If

he can, or maintain a possessory action.
Moss V. Chappell [Ga.] 54 S. B. 968. .Deed-
ing to third person not re-entry. S. & H.
Dig. Ark. § 701, construed. Rannels v. Rowe
[C. C. A.] 145 F. 296.

99. Tower v. Compton Hill Imp. Co., 192
Mo. 379, 91 S. W. 104. Under Rev. St. 1899,

§ 4263, an action by the grantor to recover
land on breach of condition subsequent rfiust

be brought within 10 years after the right
to enter accrued. Hoke v. Central Tp. Farm-
ers' Club, 194 Mo. 576, 91 S'. W. 394.

1. Under Ball. Ann. Codes & St. § 5500,

providing that one having a valid interest in

land may maintain an action to recover it.

Lewiston Water & Power Co. v. Brown
[Wash.] 85 P. 47.

2. Where a deed by one child to his
mother was not tO' become effective until

executed by other children. It was ineffective

until the performance of the condition,

though delivered. Haviland v. Haviland
[Iowa] 105 N. W. 354. Where one agrees to

convey land to a railroad provided it should
construct and operate its road through a
certain village within a certain time, the

7 Curr. Law—71.

conditions of the conveyance were condi-
tions precedent. Littlejohn v. Chicago, etc.,

R. Co., 219 111. 584, 76 N. B. 840.
3. See 5 C. D. 981. See, also. Buildings

and Building Restrictions, 7 C. D. 507.
4. Prohibiting carrying on of any noxious,

offensive, or dangerous trade or occupation.
Dieterlen v. Miller, 99 N. T. S. 699.

5. Dieterlen v. Miller, 99 N. T. S. 669.
6. Silberman v. iMayer, 48 Misc. 468, 96

N. T. S. 928.
7. Restrictive covenant as to land border-

ing on water held to apply to submerged
land as to which there were riparian rights
lying beyond highwater mark. Silberman
V. Mayer, 48 Misc. 468, 96 N. Y. S. 92S.

8. See 5 C. L,. 981.
9. Destruction cannot operate to divest

the grantee of title nor reinvest the gran-
tor with title. Miser Gold Min. & Mill. Co.
V. Moody [Colo.] 86 P. 336. Where a deed
is returned to the grantor to redate. Insert
additional property, and redeliver. It con-
stitutes a destruction of the original deed
and the substitution of another, the title to
the property described In the original deed
remainlng«^ll the time In the grantee. City
of St. Joseph V. Baker, 113 Mo. App. 691,
88 S. W. 1122. Where an unrecorded deed is
destroyed the grantor may be required to
execute a new deed. Miser Gold Min. &
Mill. Co. V. Moody [C!olo.] 86 P. 335. Where
a delivery to a third person constitutes a de-
livery to all the grantees, one of them can-
not, by returning the deed, divest the
estate of his cograntees. Allen v. Powell
[Ga.] 54 S. B. 137.

10. The abandonment of land for rail-
road purposes by a railroad company which
holds the fee does not operate to divest it
of the fee. Bnfleld M.tg. Co. v. Ward, 190
Mass. 314, 76 N. B. 1053.

11. One who owns property cannot be
divested of her title by the fact that in
an action against her husband, In which
it Is asserted that he Is the owner, she
makes no objection or claim. Foster v.
Hobson [Iowa] 107 N. W. 1101.

12. A grantee cannot be divested of his
title by alteration ' of the deed after full

execution, though such alteration Is by con-
sent of the parties. GIbbs v. Potter [Ind.]

77 N. B. 942.
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)and subject to a life estate when the grantee takes possession and claims under the

latter deed.^*

DEFAULTS.

; 1. Ellementa and Indicia of Default
(1122).

§ 2. Procedure on Default, Taking Judg-
ment (1123).

§ 3. Oiiening Defaults (1124).
§ 4. Operation and ISItcct of Default and

Proof of Damages (1128).

§ 1. Elements and indicia of default.'-^—A defa,ult is the failure of a party

to take a step required by law in the progress of a legal action," and a judgment by
default is a judgment rendered in consequence of such failure.^* Strictly speaking,

the latter can be entered only where the defendant fails to appear in the case/' but
the phrase is now used, generally as a result of statutory enactments, as incliftling

judgments entered on failure to plead or to appear at the trial.^* The process must
be valid^'' and legally served f° but service having in fact been made, the court has
jurisdiction to render a valid default judgment though the record j)roof of service

is insufficient,^^ and may afterwards peraiit an amendment to the record to conform
to the facts. ^^ The claimant's pleadings must authorize a recovery.^^ Under a stat-

13. Redding v. Vogt, 140 N. C. 562, 53 S.,E.
S3 7.

14. See 5 C. L.. 982.
15. 10. 6 Enc. PI. Pr. 10.

17. "What constitutes a default," see 5 C.
li. 9S2, n. 15.

IS. Under Klrby's Dig. §§ 6111, 6188, the
eovirt Is not bound to enter Judgment by
default on the fourth day of the term in
actions "Where no defense has been filed with-
Sn the time required, but may grant further
time for cause shown. Ozark Ins. Co. v.

i.catliei-n'00d [Ark.] 96 S. W. 374.
19. Where in a suit for taxes, notice by

publication is addressed to defendant by the
frritiaJs of his christian name only when
the record is in his full name. Judgment by
default on such notice is void. Burkham v.

Manewal, 195 Mo. 500, 94 S. W. 520. A
personal Judgment against a nonresident,
rendered by default on constructive service,
is void. Could be attacked collate«ally where
recited that citation had been made by pub-
lication. Lutcher v. Allen [Tex. Civ. App.]
16 Tex. Ct. Rep. 149, 95 S. W. 572. A no-
tice of entry of an interlocutory Judgment
allowing plaintiff 10 days in which to with-
draw his demurrer, that the same had been
"duly entered in the office of the clerk of

the supreme court," held insufficient to set

Tanning plaintiff's 10 days. Tudor v. Bbner,
309 App. Div. 521. 96 N. Y. S. 392.

30. Default set aside where summons by
jvablication was not served two days before
the return day, as required by statute.
Quigley v. EUenwood [Cal. App.] 82 P. 974.
Entry of default found to have been duly
made presupposes due service. T-wigg v.

James, 37 Wash. 434, 79 P. 959. Parol evi-
dence of plaintiff in an action to restrain
the enforcement of a default Judgment, that
lie was not served with summons held not
sufficient to overcome the presumption in

favor of Jurisdiction arising from recitals of

personal service in the Judgment and in the
return of the officer. Mosher v. McDonald &
Co 128 Iowa, 68, 102 N. W. 837. Return of

officer should be upheld unless opposed by
clear proof. Evidence insufficient to sliow
that defendant had not been served, the
motion to set aside for want of service
not having been addressed to the court's dis-
cretion. Matchett v. L'eibig [S. D.] 105 N. W.
170. Evidence held to show that the person
served was defendant's agent within the
meaning of the statute so that service was
binding on defendant. Southern Bell Tel. &
T. Co. V. Parker, 119 Ga. 721, 47 S. E. 194.
Return of service legally sufficient. Id.

21, 22. Schmidt v. Stolowski, 126 Wis. 55,
105 N. W. 44.

23. In South Dakota the fact that a sworn
complaint in a money action is verified by
counsel instead of by plaintiff does not pre-
vent the taking of a default Judgment. Gor-
don v. Gordon [S. D.] 105 N. W. 244. Un-
der §§ 95, 96, 97 Prac. Act 1903 (P. L. 1903 p.
537) authorizing the entry of a default Judg-
ment in case of defendant's .failure to ple'ad
or demur within 20 days after service upon
himi of a copy of the declaration, the serv-
ice of a copy of the declaration containing
the common counts only, or common counts
on which a recovery is sought in addition
to any special count, will not Justify a Judg-
ment by default for want of an affidavit of
merits unless the declaration be accom-
panied by a bill of particulars showing the
amount for which Judgment will be claimed.
Coursen v. Snell [N. J. Err. & App.] 64 A.
118. A statute permitting a party to treat
as a nullity an insufficiently verified plead-
ing applies only to a defectively verified
pleading and not to one not verified at all

but good as a pleading. Code Civ. Proc. §

52S. Beglin v. People's Trust Co., 95 N. Y.
S. 910. Tire statute of Idaho makes a dis-
tinction between a cross complaint and a
counterclaim as regards the right of a de-
fendant to Judgment for default of plain-
tiff. Western Loan & Sav. Co. v. Smith
[Idaho] 85 P. 1084. Cross complaint held to
set out facts entitling defendant to affirma-
tive relief, and prayer held sufficient, so as



Cur. Law. DEFAULTS 112£

ute requiring plaintifl! to file with the comiDlaint the instrument sued on as a condi-

tion to the granting of a default, the filing of a copy is not sufficient.^* There
must be a failure to appear^^ or to answer/'^ or other sufficient ground for' default."

The time for ansA¥er=^ must have expired/" and the default must exist at the time
of the entry of the default judgment though judgment might have been entered

earlier wliile tlie default existed.^"

§ 3. Procedure on default; taking judgment}'^—Proof o'E facts shciving the

default must be made/^ but where tlie application is to the court it is not essential

that proof of service or default be filed with the clerk as a condition precedent.'^

to justify entry of default for failure to an-
swer. Id. Cross complaint sufficient tlioug-li
contained in same instrument- as answer.
Id.

24. Tlie filing of a copy of a note is not
sufficient uhder Code Pub. IjOC. L. art. 3, §

IRf, providing for a judgment by default
In an action on contract where the same is
filed by plaintiff. Councilman v. Towson Nat.
Bank [Md.] 64 A. 358. But where in such
case no default is made, plaintiff may recov-
er on any evidence admissible under the dec-
laration, and 'is not confined to recovery on
the instrument filed. Code Pub. Loc. L. art.

3, § 18f fActs 1S94, p. 993, c. 631). Council-
man V. Towson Nat. Bank [Md.] 64 A. ,358.

25. The appearance of a party being on
file, it is error to enter an order of default
for failure to appear. Defendant not in de-
fault under rule of court providing
that no motion will be heard without notice
after appearance except when the party is in
default or a. cause is reached on the call of
the calendar. American Mail Order Co. v.

Marsh, 118 111. App. 248.

26. Default judgment in ejectment render-
ed when defendant had a good defense and
bond on file held irregular and could be set

aside after one year from rendition. Becton
V. Dunn, 137 N. C. 559, 50 S. E. 289. Default
cannot be ordered where defendant appears
and answers in due time. Marion v. City
Council, 72 S. C. 576, 52 S. E. 418. Judgment
by default cannot be rendered against one
of several defendants for failure to answer
where his codefendants have interposed a
good defense common to all defendants.
Replevin. Carpenter v. Ingram [Ark.] 91 S.

W. 24. A rule of court preventing the judge
from enlarging the time to file an affidavit of

defense does not authorize the entry of judg-
ment for want of such affidavit after It has
been filed. Bordentown Banking Co. v. Re-
stein [Pa.] 63 A. 451. Where defendant fail-

ed to answer a supplemental complaint with-
in statute time, and failed to obtain addi-
tional time to plead held proper to render
decree for want of answer. United States v.

Rio Grande Dam & Irrigation Co. [N. M.] 85

P. 393.
•17. Failure of defendant to justify eject-

ment bold where no action Had been taken
by the court on plaintiff's exception noted on

the bond held insufficient to justify judg-
ment by default, the statute not requiring

justification in the first instance. Becton v.

Dunn, 137 N. C. 559, 50 S. E. 289. The court

had power, and it was proper, to proceed as

upon default where defendant who had fail-

ed to appear and answer and had disregard-

ed an order of court requiring him to pay
temporary alimony, applied to the court on

the day set for trial for leave to defend but
refused to comply with condition that he
comply witli the order for alimony witiiin
seven days. Bennett v. Bennett [Okl.] 83 P.
550.

28. An affidavit of defense may be filed
as of right at any time before judgment.
Procedure Act May 25, 1887 (P. L. 271) §§ 5,

6, authorizing motion for judgment for want
of affidavit unless defendant file the same
within 15 days and making it the duty of de-
fendant to file his affidavit within such time,
did not change the practice. Bordentown
Banking Co. v. Restein [Pa.] 63 A. 451.

29. "The service of an amended complaint"
as' required by Code Civ. Proc. §§ 432, 472,
Implies filing and a default entered before
the expiration of ten days from the filing is

premature though entered after ten days
from delivery to defendant. Billings v.

Palmers [Cai; App.] 83 P. 1077.

30. Where an affidavit of defense is filed
after the time fixed by statute, judgment for
plaintiff cannot be entered for "want of it if

no motion for judgment was made before the
affidavit was filed. Refusal to accept defend-
ant's answer held error; Bordentown Bank-
ing Co. V. Restein [Pa.] 63 A. 451.

31. See 5 C. L. 983.

32. Statements in the affidavit of default
from which a conclusion might be drawn
that plaintiff's time to withdraw his demur-
rer had expired "were not equivalent to proof
of service) of a valid notice of entry of the
interlocutory judgment and default on the
part of plaintiff. Tudor v. Ebner, 109 App.
Div. 521, 96 N. Y. S. 392. Recital in default
judgment held to show compliance with Code
Civ. Proc. § 594, requiring proof of five days'
notice of trial to entitle one to proceed in

tlie case in the absence of the adverse party.
Johnston v. Callahan, 142 Cal. 212, 79 P. 870.

Where the court expressly found that there
was no. appearance and judgment recited that
summons had been served but no answer
within the statutory time, such finding and
recital showed that the court passed upon
the question of default, and were conclusive
so far as the record was concerned. Schmidt
V. Stolowski, 126 Wis. 55, 105 N. W. 44.

S3. Rev. St. 1898, § 2891, subd. 1, author-
izes the clerk to enter default judgments
upon applicant "filing proof of default" with
him, and subd. 2, provides for application to

the court where defendant has made default,
"upon like proof." Held, where application
is made to the court under subd. 2, it is not
necessary that proof of default or service

of process be filed before rendition of judg-
ment, it being sufficient If such proof is sub-

mitted to the court before judgment.
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Wtere the statute requires plaintiif to prove Ms case'* or to file a refunding bond,"

such conditions must be complied with. The default may be entered in the final

judgment without any separate prior order/* and where a cross complaint is filed

for distinct and separate relief a default judgment for failure to answer it may be

rendered independently of the main action.^' Judgments by default are based up-

on an implied confession by defendant of the allegations of the complaint and the

court should proceed upon that theory/^ and the relief granted should therefore

not difEer from that demanded in the complaint.^' Under the West Virginia prac-

tice,- a plaintifE may waive his right to have an office Judgment become final by

operation of statute.*" The supreme court of South Carolina cannot, in its ap-

pellate jurisdiction, order a judgment by default.*^

§ 3. Opening defaults. Grounds.*^—In the absence of a waiver,*^ the court

should, in the exercise of its judicial discretion,** set aside a default and allow a

defense upon a sufficient excuse being shown by the party defaulted;*' but one who
seeks to avoid making any defense cannot invoke this rule.*' A statute conferring

Schmidt v. Stolowski, 126 "Wis. 55, 105 N.
W. 44.

34. Municipal Court Act L. 1902, p. 1537,
c. 580, § 147, provides that upon defendant's
failure to appear and answer, plaintiff must
prove his case except where. In an action' on
contract, a copy of a verified complaint was
served on defendant at the time of serving
the summons. Section 83 which provides for
substituted service in attachment contains no
provision for the service of a complaint as
is prescribed for the service of a summons.
Held on substituted service only, judgment
against defendant without proof of plaintiff's
claim was error. Dixon v. Carrucci, 97 N.
Y. S. 380. Under Sess. Laws 1893, p. 238, § 5,

providing that no default for want of ap-
pearance shall be allowed in an action for di-
vorce, failure of defendant to deny the charge
of repeated acts of cruelty did not authorize
entry of judgment by default. It was neces-
sary for plaintifE to prove his case. Qeisse-
man v. Geisseraan [Colo.] 83 P. 635.

35. Held error to order sale of homestead
to satisfy liens without refunding bond un-
der Code Civ. Proo. § 410, requiring bond for
restoration of the property in case judgment
should be vacated where defendant is con-
structively served and does not appear. Ste-
phens v. Stephens, 27 Ky. L. R. 555, 85 S. W.
1093.

36. Not necessary to enter d.efault in sep-
arate order. Warner v. Miner, 41 Wash. 98,

82 P. 1033.

37. Western Loan & Sav. Co. v. Smith
[Idaho] 85 P.. 1084.

38. Where on the last day for answering,
the parties compromised by plaintiff's agree-
ment to accept $250, and on a subsequent day
defendant answered, the court, on defendant's
refusal to pay the $250, was not justified in
striking the answer and rendering judgment
by default for $400, the amount sued for.
Ozark Ins. Co. v. Leatherwood [Ark.] 96 S. W.
374.

39. Under Code Civ. Proo. S 1207, providing
that where there is no answer the judgment
shall not be more favorable than that de-
manded in the complaint where plaintifE
sought a lien on property, and there was no
answer he was not entitled to a money

Judgment. Mathot V. Triebel, 102 App. Div.
426, 92 N. T. S. 512.

40. Agreement for a continuance enter-
ed of record before office judgment becomes
final by operation of statute prevents final-
ity until subsequent entry as the judgment
of the court. James' Sons & Co. v. Gott [W.
Va.] 47 S. B. 649. And before the judgment
becomes final by sucli entry defendant may
have the same set aside by filing his counter
affidavit and pleading to issue. Id.

41. In an action to cancel a deed for fraud,
the relief to be afforded plaintifE in case of
default must be ascertained either by a jury
or the judge under Code Civ. Proc. § 267.
Marion v. City Council, 72 S. C. 576, 52 S. E.
418.

43. On the opening of judgments for
fraud, accident, mistake, etc., see Judgments,
6 C. L. 214.

43. A stipulation not in writing, as re-
quired by court rule 27, by defendant's attor-
ney, that he would try and settle or make
an appearance did not deprive defendant of
right to set aside the default where no penal-
ty was contemplated for failure to fulfill the
promise. Stretch v. Montezuma Min. Co.
[Nev.] 86 P. 445.

44. Application to vacate is addressed to

sound legal discretion of trial court. Holz-
man & Co. v. Henneberry [Idaho] 83 P. 497.

Upoi) setting aside a default and allowing
answer upon grounds within § 5298 Rev.
Codes 1899, the court is vested with a wide
discretion which will not be disturbed except
in case of abuse. Olson v. Sargent County
[N. D.] 107 N. W. 43.

45. Default judgment should be set aside
when sufficient reason is shown for defend-
ant's failure to appear and answer. Where
defendant was-ill though he failed to notify
court qr opposing counsel. Mistrot Bros. &
Co. V. Wilson [Tex. Civ. App.] 14 Tex. Ct.

Rep. 314, 91 S. W. 870.

46. A defendant who moves to vacate a
default judgment on the ground of insuffi-

cient service of process and thus seeks to

avoid making any defense cannot invoke the
rule that a default will be set aside and de-
fendant allowed to try the case on Its mer-
its when there is reasonable ground for such
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power to open a default is not retroactive.'" Since a motion to open a default

may be granted upon terms it is not barred by the denial of a previous motion to

adjourn.** 'Applicant must sliow a clear case of diligence in preparing for trial**

and in moving to set aside the judgment, and failure to do so is ground for refusing

relief regardless of merits.'"' He must also show a meritorious defense''^ and £hat

he was prevented from making it by fraud/^ accident, mistake,"^ inadvertence,

surprise, or excusable neglect."* Negligence of an agenf^" or of counseP" is gen-

actlon. Olender v. Crystalline Min. Co. [Cal.]
86 P. 1082.

47. The act of 1902 (Acts 1902, p. 117), au-
thorizing the judge of the city court of At-
lanta to open defaults, did not authorize the
opening of a judgment by default entered
prior to the passage of the act. Morris v.
Duncan [Ga.] .54 S. E. 1045.

48. Motion at special term tO' open inquest
could not be denied on ground that It was a
renewal of a motion to adjourn the case
made at the trial term. Marchesinl v. Scac-
cianoce, 110 App. Div. 130, 96 N. T. S. 1095.

49. Eefusal proper where affidavits clearly
show negligence. Scottish Nat. Ins. Co. v.

Adams, 122 111. App. 471. In such case the
court w^ill not consider the merits. Gordon
V. Gordon [S. D.] 105 N. W. 244. Gross neg-
lect in relying on clerk to send copy of dec-
laration and consequent failure to plead.

Mutual Ins. Co. V. Carnahan, 122 111. App. 540.

50. Lewis V. Cunningham [Ariz.] 85 P. 244.

Defendant permitted five weeks to elapse
from entry of judgment before applying to

have It reopened. Bass v. Carley, 96 N. T. S.

1023. That defendant was extremely busy
and entirely overlooked the necessity for an-
swering does not excuse three months' de-

lay. Id.

51. Affidavits on motion to set aside a de-

fault Judgment under § 4229 Rev. St. 1887,

must show that the default occurred through
mistake, Inadvertence, surprise, or excusable
neglect, and also that defendant has a meri-

torious defense. Holzman & Co. v. Henne-
berry [Idaho] 83 P. 497. Mere affidavit of

defendant's attorney that defendant had good
defense as shown by the answer which was
only a general denial held insufficient to jus-

tify vacation. Clews v. Peper, 98 N. T. S.

404. A default will not be vacated merely
to allow a demurrer to the complaint. De-
fendant must present an affidavit of merits.

Bowen v. "Webb [Mont.] 85 P. 739. Held Im-
proper for chancellor to set aside order pro

confesso without good cause shown and
without requiring niing of answer .showing

merits. S'hannon's Code § 6185. Bashaw v.

Temple, 115 Tenn. 596, 91 S. W. 202. But to

restrain the enforcement of a default Judg-

ment on the ground that it is void for want
of service, it is not necessary for plaintiff to

allege or prove a valid defense to the action.

Mosher v. McDonald & Co., 128 Iowa, 68, 102

N. W. 837.

52. That defendant had been Induced by
plaintiff's attorney to waive service of sum-
mons was no ground for setting aside the

judgment on the ground of fraud where
plaintiff had opportunity to defend but failed

to do so. Divorce. Williamson v. William-

son [Okl.] 83 P. 718.

53. On motion to set aside default and

vacate iiidgment entered for plaintiff's fail-

ure to answer across complaint, showing held]

insufficient to authorize relief on ground of
inadvertence or mistake on part of plaintiff's

attorney in demurring to answer only and
not to cross complaint. Western Loan & Sav.
Co. v. Smith [Idaho] 85 P. 1084.

64. Affidavits on motion to set aside a de-
fault judgment under § 4229 Rev. St. 1887,
must show that the default occurred through
mistake, inadvertence, surprise, or excusable
neglect. Western Loan & Sav. Co. v. Smith
[Idaho] 85 P. 1084. To justify the vacation
of a default, defendant must show that he
proceeded with diligence; that the default
occurred through his excusable neglect; that
the Judgment will affect him Injuriously; and
that he has a defense on the merits. Bowen
v. Webb [Mont.] 85 P. 739.
Motion sranted: On claim that defendant's

neglect was due to plaintiffl's promise to noti-
fy defendant before taking further steps, evi-
dence held not to show abuse of discretion in
relieving from the default. Menasha Wooden
Ware Co. v. Michelstetter, 126 Wis. 427, 105

N. W. 927. Circumstances under which the
attendance of an Important witness could
not be secured held to require setting aside
of default. Richard v. National Distilling

Co.. 95 N. T. S. 547. Where defendant's at-
torney was actually engaged in another case
and had been denied adjournment, default
should be set aside. Catalano v. North Brit-
ish & Mercantile Ins. Co.. 99 N. T. S. 524.

Where defendants who had answered to the
merits were granted-a commission to take tes-

timony in Europe but the same was not exe-
cuted because defendant's attorney intended
to make a trip to Europe and could thus ob-
tain the evidence without a commission, but tlie

attorney was unexpectedly delayed in Europe
and did not return until after inquest tak-
en, the inquest should be set aside on terms.
Marchesinl v. Scacoianooe, 110 App. Div. 130,

96 N. T. S. 1095. A foreign corporation held
not guilty of inexcusable delay where though
it had knowledge of the pendency of the
suit, service was made on its state agent
who sent the papers to the supposed address
of defendant's manager, but because the lat-

ter had absconded, defendant did not have
notice of service until 10 days after it was
made and defendant then promptly acted.

Stretch v. Montezuma Min. Co. [Nev.] 86 P.

445. Grant of default held abuse of discre-

tion where defendant's counsel had no no-
tice of denial of his motion to make com-
plaknt more specific. Douglas v. Badger
State Mine, 41 Wash. 266, 83 P. 178.

Motion denied: Where plaintiff's attorney

was denied an adjournment for the purpose

of enabling him to try another case in the

supreme court and default was entered be-

cause of his absence, but it appeared on mo-
tion to vacate that the supreme court case

was not on the calendar until a later day.

Turtel V. Greenwald, 96 N. T. S. 1074. No
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erally chargeable to the principal; but a default will be set aside in a clear case

where an attorney abandons the defense or prosecution without notice to his client.'^

Mere clerical errors/^ or an immaterial amendment to the complaint/" is no ground

for vacation; and the fact that after a default by one defendant and before the

severance of the action an amended complaint is served upon his codefendant is no

ground for setting aside a default against the former on the original complaint

stating a good cause of action."" The grantee of a defendant in an action to de-

termine ad\-erse claims to realty wherein judgment has been rendered by default

may move the court to vacate the judgment and for leave to defend,"^ but his right

to that relief depends upon whether the defendant, to whose rights he succeeded,

would on the facts disclosed be entitled to it."^

Procedure.'^—In New York, a motion will no longer lie in the appellate term

of the supreme court to open a default judgment entered in the municipal court."*

The time \vithin which the motion must be brought is variously regulated by stat-

ute."" lu West Virginia pleading to issue operates to set aside an office judgment

and no formal entry setting it aside is required."" The affidavit of merits must be

made, as in other cases, by the person having personal knowledge of the facts stat-

ed. "'^ L^'nder the present New York practice permitting an inquest where the an-

swer is unverified and there is no affidavit of merits,"' upon plaintiff's application

abuse of discretion in refusing to open de-
fuuU because defendant did not suppose tliat

service could be made on its agent at a cer-
tain place and because the agent failed to
notify defendant. Southern Bell Tel. & T. Co. v.

Parker, 119 Ga. 721, 47 S. E. 194. Mere press
of buslne.<isi of defendant's attorney whereby
he made mistake as to day required for ap-
pearance hold not to show excusable neglect.
Bowen v. ^Vebb [Mont.] 85 P. 739. Showing
held insufficient to authorize setting aside of

default judgment on ground of inadvertence,
surprise, or excusable neglect. Holzman &
Co. V. Henneberry [Idaho] 83 P. 497.

5.1. Failure of agent to pay taxes no
ground for setting aside default tax judg-
ment. Warner v. Miner, 41 "Wash. 98, 82' P.

1033. Corporation relieved from default
where a,gent under advice of counsel ignor-

ed process. Roberts v. Wilson [Cal. App.]
84 P. 216.

50. "Where defendant failed to answer, he
could not plead the negligence of his attor-

neys as a ground for setting aside the judg-
m.ent. United States v. Rio Grande Dam &
Irrigation Co. [N. M.] 85 P. 393.

OT. VS'here defendant's attorney promised
to notify defendant when the case would be
tried but defendant heard nothing until after

judgment was entered, it was an abuse of

discretion not to open tlie default where
defendant had a good defense. Evans v.

Terrell [Tex. Civ. App.] 15 Tex. Ct. Rep. 445,

95 S. W. 6S4.

58. Not where judgment was filed on Au-
gust 13th, but clerk by mistake flUej in

blank at its beginning so as to make it ap-
pear that it was signed on tlie 19th. "VVarner

V. Miner. 41 "Wash. 98, 82 P. 1033.

59. "Where after defendant's default plain-

tiff's petition was amended but the amend-
ment did not materially change the cause
of action, it did not open the petition to de-

murrer or plea. Southern Bell Tel. & T. Co.

T. Parker, 119 Ga. 721, 47 S. E. 194.

60. Fuller Buggy Co. v. Ramsey, 98 N. Y.
S. 1085.

61. Kipp V. dinger [Minn.] 106 N. "W. 108.
63. "When addressed to court's discretion

under Gen. St. 1894, § 5267, it must appear
tliat motion was made with diligence and
within one year from actual notice of judg-
ment. Kipp V. Clinger [Minn.] 106 N. "W. 108.
An affidavit by such grantee stating general-
ly that defendant, his grantor, had no actual
notice or knowledge of the judgment is hear-
say and insufficient to show want of notice
in defendant. Id.

63. See 5 C. L. 986.

64. "Will not lie under Code Civ. Proc. §

3064, applicable to justice courts since by §

363 of the Municipal Court Act (Laws 1902,
0. 580), § 3064 Code Civ. Proc. does not apply
to municipal courts. Catalano v. North Brit-
ish Mercantile Ins. Co., 99 N. T. S. 524.

65. Code § 274 limiting to one year the
time for setting aside judgments for surprise
or excusable neglect does not apply to a
judgment which is irregular and hence a
default judgment entered when defendant
had a valid answer on file can be set
aside after one year. Becton v. Dunn, 137 N.
C. 559, 50 S. E. 289. Motion to set aside de-
fault judgment rendered for plaintiff on ap-
ipeal from the justice to the circuit court,
made at a subsequent term, held too late un-
der Rev. St. 1899, § 777. Bader v. Jones [Mo.
App.] 96 S. W. 305. Under Code Civ. Proc. §

134, filing and service of notice of motion to
set aside judgment rendered out of term must
be made within ten days after rendition.
United States v. Rio Grande Dam & Irriga-
tion Co. [N. M.] 85 P. 393.

66. Hi "Williamson & Co. v. Nigh, 58 W. "Va.

629, 53 S. E. 124.

67. That affiant had difficulty in making
his counsel understand his defense held mere
hearsay as it was for counsel to say how
well he understood his client. Moody v.

Reichow, 35 "W^ash. 303, SO P. 461. See, also,
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for inquest, daEendant may file Ms affidavit of merits forthwith/' and defendant

will thereupon be allowed to defend the action.'" An affidavit of merits is not re-

quired where a default is obtained through misapprehension or inistake, occasioned

by act of the other, party or his attorney .'^ Counter affidavits are permissible on

the question of defendant's diligence/" but not on the merits. '^ The right to a

jury trial is waived if not asserted at the time of filing the petition.''* Except in

certain cases'" the court may, on setting aside a default, impose such terms as will

reimburse plaintiff such expenses incurred in obtaining the default as will be ren-

dered futile on its vacation, together with reasonable motion costs/" but under a

statute authorizing the court to set aside judgments "upon, such terms as niay be

just" it is not essential that terms of some kind be imposed in all cases,'' and failure

to impose any terms is not necessarily an abuse of discretion.'* Terms should be

imposed, how^ever, where the default is willful and is set aside only for the protec-

tion of the client from misconduct on the part of his attorney.""

'Appeal.^"—Ordinarily a default judgment is not appealable,^^ the remedy be-

ing by motion to open in the lower court and appeal from the order refusing to

vacate/' but a judgment rendered for failure to answer over after the overruling

Affidavits of Merits of Claim or Defense, 7

C. L. 59.

es. Tiie practice of permitting an inquest
for want of an affidavit of merits wlietlier

tile answer was verified or not was clianged
by Code Civ. Proc. § 980 (Laws. 1876, p. 451.

c. 431), so as to permit inquests only in case
of unverifled answers and failure to file affi-

davits of merits. Beglin v. ^People's Trust
Co., 95 N. Y. S. 910.

09. The affidavit of merits required to pre-

vent the taking of an inquest when the an-
swer is unverifled need not accompany the

answer but may be served and filedi at any
time before actual inquest taken. Beglin v.

People's Trust Co., 95 N. T. S. 910.

70. Where defendant's attorney on plain-

tiff's application for inquest appeared and
offered,, if the practice so required, to serve

and file an affidavit of merits and to defend,

the application should be allowed especially

where the practice was uncertain. Beglin v.

People's Trust Co., 95 N. T. S. 910.

71, Not necessary where plaintiff's attor-

ney sent notice of trial by mail in registered

package marked "personal delivery only" and
defendant could not reach the postoffice on

account of illness. Sears v. Tenhagen, 100

N. T. S. 469.

7a. Failure to plead. Mutual Ins. Co. v.

Carnahan, 122 111. App. 340.

7.t. Error to permit such filing. American
Mail Order Co. v. Marsh, 118 111. App. 248.

Sufficient if answer states' a valid defense.

Olson V. Sargent County [N. D.] 107 N. W.

74. Petition under Code 1896, § 13342.

Bight waived under Acts 1SS8-89 p. 997.

Baker v. Jackson [Ala.] 40 So. 348.

7.'5. Where under the circumstances de-

fendant should have had a reasonable ad-

iournment, his motion to open the default

should be granted without the imposition of

terms McCormick v. Shea, 97 N. Y. S. 358.

On setting aside a default by an intermediate

lienor in a surplus proceeding he should not

be conditioned to pay costs incurred by

others in no way attributable to his act.

Irving Sav. Inst. v. Smith, 100 App. Div. 460,

91 N. Y. S. 446. See, also. Costs, 7 C. L. 956.

76. Menasha Wooden Ware Co. v. Michel-
stetter, 126 Wis. 427, 105 N. W. 927. Where
T default was opened without legal right
defendant could not complain of the imposi-
tion of costs entered in the Judgment against
him and of the motion. Puller Buggy Co.
V. Ramsey, 98 N. Y. S. 1085.

77. Not necessary under Rev. Codes 1899, {

529S authoTizing setting aside of judgments
rendered against parties through surprise,
etc., "upon such terms as may be just." Ol-
son v. Sargent Coupty [N. D.] 107 N. W. 43.

78. Default set aside under Rev. Codes
1S99, § 5298. Olson v. Sargent County [N.
D.] 107 N. W. 43. Where settlement had
been made with plaintiff personally without
llie knowledge of his attorney, the fact that
defendant did not notify plaintiff's attorney
wlio thereafter continued proceedings did not
entitle the latter to terms. Id. Tliat plain-
tiff had filed notice of attorney's lien for
costs and disbursements did not necessarily
entitle him to reimbursement for money ex-
pended in procui*ing the judgment. Id.

79. Where for three consecutive days de-
fendant's counsel answered "ready" to the
call of the calendar "when in fact he was
not ready but absented himself when the
case was reached and permitted an inquest
to be taken, the default sliould have been
opened only on defendant's paying all of
plaintiff's costs and disbursements after no-
tice of trial, and attorney's fee, and giving
a boAd. Herbert Land Co. v. Lorenzen, 99 N.
Y. S. 937.

SO. See 5 C. L. 987.

81. See Appeal and Review, 7 C. L. 13S.
The rule regarding default judgments in the
municipal court is now the .same as in courts
of record, and an appeal from such judg-
ments does not lie in the first instance.
Catalano v. North British & Mercantile Ins.

Co.. 99 N. Y. S. 524.

S3. Where a default has been rendered in

the 'municipal court, defendant's remedy is

by motion to open, and appeal as provided by
Jlunicipal Court Act, Laws 1903, p. 1563, c
580, § 257. Catalano v. North British &
'.Mercantile Ins. Co., 99 N. Y. S. 524.
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of a demurrer is not such a default as will preclude the right of appeal."" When
the court upon opening a default requires the judgment to stand as security for

whatever judgment plaintiff may finally recoTer against defendant, such security

extends to a judgment on appeal.'* An a,ppellate court wiU not disturb the ruling

of the trial court unless an abuse of discretion is clearly shown.*" All things are

presumed in favor of the ruling.'* The siifficiency of the complaint will be tested

as upon demurrer.'^ Findings of fact may be waived by failure to appear at the

trial.''

§ 4. Operation and effect of default and proof of damages}^—^A party in de-

fault is precluded from pleading further in the ease without permission of the

court."" After appearance defendant is entitled to notice of inquest,'^ but a stat-

ute providing that after appearance, a defendant is entitled to notice of subsequent

proceedings in the cause, does not apply where defendant has been adjudged to be

in default."'' Where service is personal,"' though a default does not admit con-

clusions of law,"* it confesses every material allegation of the petition well plead-

ed."" Hence, the admission in evidence of the contract sued on"' or a mere state-

ment by plaintiff's witness as to the amount due from defendant is sufficient to

sustain an assessment of damages." Where under a statute defendant gives notice

of his intention to deny any of plaintiff's allegations upon the hearing, the burden

devolves upon him to prove his denials."' Under a statute imposing upon the

court the duty of assessing damages with or without a jury, the court may allow

more or less ttan the jury awarded."" In many states, by statute, the clerk is au-

83. Judgment taken without notice after
overruling defendant's demurrer to com-
plaint. Mathot V. Triebel, 102 App. Dlv. 426,

92 N. T. S. 512.
84. Defendant's ' motion to cancel Judg-

ment while plaintiff's appeal from judgment
for defendant was pending, denied. Fuller
Buggy Co. V. Cudney, 100 N. T. S. 282.

85. See Appeal and Review, 7 C. L. 226.

Discretion must be exercised within the es-

tablished rules of law. Holzman & Co. v.

Henneberry [Idaho] 83 P. 4 97. Refusal to set

aside will be reviewed where discretion Is

abused. Evans v. Terrell [Tex. Civ. App.] 15

Tex. Ct. Rep. 445, 95 S. W. 684.

86. Conceding that a proffered answer In

a motion to vacate a default may perform the
office of an affidavit of merits, the appellate
court will not presume that it was offered

as such. Bowen v. Webb [Mont.] 85 P. 739.

Relief for "Inadvertence, etc.," should be ap-
plied for In the lower court under Code
Civ. Proc. I 473, and not by appeal on the
Judgment roll as every presumption is resolv-

ed In favor of the regularity of the proceed-
ings unless the defect Is disclosed In th§ rec-

ord. Johnston v. Callahan, 146 Cal. 212, 79

P. 870.
87. If allegations are Insufficient to sus-

tain Judgment It will be reversed. Dame v.

Cochiti Reduction & Imp. Co. [N. M.] 79 P.
296.

88. Appeal determined on pleadings and
Judgment alone under Code Civ. Proc. §§ 634,

670. Johnston v. Callahan, 146 Cal. 212, 79

P. 870.

89. See 5 C. L. 987.

90. Plea filed without authority after de-

fault will be stricken. Morris v. Duncan
[Ga.] B4 S. B. "1045.

01. Error to hold Inquest without notice.

American Mall Order Co. .v. Marsh. 118 111.

App. 248. A demurrer to the complaint being
equivalent to a general appearance (Code
Civ. Proc. § 421), where the demurrer is over-
ruled, though defendant fails to answer over
he Is entitled under § 1219 to notice of the
assessment of- damages by the clerk as well
as of the application to the court for Judg-
ment. Mathot v. Triebel, 102 App. Div. 426,
92 N. T. S. 512.

92. Ballinger's Ann. Codes & St. § 4886.
No notice where default was entered in fore-
closure proceedings. Hyde v. Heaton
[Wash.] 86 P. 664.

93. An order pro confesso is an admission
of the bill by the defendants served with
process, but merely puts the bill in issue as
to one served by publication as a non resi-
dent without attachment. Shannon's Code
§ 6181. Bashaw v. Temple, 115 Tenn. B96, 91
S. W. 202.

04. Does not admit that complaint con-
tains true construction of written instrument
sued on, or conclusions of law. Dame v.

Cochiti Reduction & Imp. Co. [N. M.] 79 P.
296.

85. Parratt v. Hartsuff [Neb.] 106 N. W.
966; Scottish Nat. Ins. Co. v. Adams, 122 111.

App. 471.

96. For payment of money. • Gordon v.

Gordon [S. D.] 105 N. W. 244.
97. Scottish Nat. Ins. Co. v. Adams, 122

III. App. 471.
98. Where In an action against a town

for Injuries from' a defective highway defend-
a,nt suffered a default, and gave notice of its
intention to deny that the place was a public
highway, the burden was upon defendant,
upon a hearing In damages, to prove the
denial. Paulsen v. Wilton [Conn.] 61 A. 61.

99. Gen. Laws 1896, p. 830, c. 243, § 5. Dy-
son v. Rhode Island Co., 25 R. I. 600, 57 A. 771.
The question of the excessiveness of dam-
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thorized to enter final judgment in actions on contract for liquidated- money de-

m'ands/ but where extrinsic evidence ia necesMxy to ascertain the amount due,

plaintifE is not entitled to judgment without an inquest," and the proper practice

in an action at law in sucih case is to hare the damages assessed by a juj^.'

Definite PiAding; Del Credere Agency; Demand; Demtjbeage; Demurrees; Demubeeb
TO Evidence; Depabtube, see latest topical ladex.

DEPOSITIONS.^

S 1* Occasion or Necessity; Right to Take
(1129).

§ 2. FToceduTc to Obtain Deposition (1130).
§ 3. Taking tbe Testimony or Evidence

Adduced' (1131).

§ 4. Returning and FlUns (1132).
§ 5. Suppression and Objections before

Trial (1133).
§ 6. Use as Evidence (1135).

§ 1. Occasion or necessity; rigJit to take.''—The right to take the deposition

of witnesses," in or out of the state,^ is governed entirely by statute." The court

must have jurisdiction of the case, and it must appear that the evidence sought is

material to the issues," and that a deposition is neoessaiy in order to obtain it;^" but

an objection to the taking of' a deposition that the action, is untenable and cannot

be maintained is invalid.^^ Examination of tlae advesrse party before suit by way
of discovery is allowed in some states,^^ but depositions proper can be taken only after

ages awarded by the jury was not before the
court on petition for a new trial where the
court of common pleas had not assessed the
damages nor approved or disapproved the
finding of the Jury. Dyson v. Rhode Island
Co., 25 K. I. 600, 57 A. 771.

1. PlaintifE as surety on defendant's bond
was compelled to pay a judgment for penal-

ty and costs of trial and several appeals, and
counsel fee and brought action against de-

fendant for reimbursement. Upon defend-
ant's stipulation, judgment absolute was
awarded plaintiff in the court of appeals.

Held, the penalty and costs being liquidated

amounts could be allowed without applica-

tion to the court and also the counsel fee dis-

bursed In defense of the action, under Civ.

Code |§ 420, 1212, providing for assessment
without application to the court upon default

in an action for breach of contract to pay
money, or money received or disbursed, and
the procedure thereon. City Trust, Safe De-
posit & Surety Co. v. American Brewing Co.,

182 N. T. 285, 74 N. B. 948.

2. Where plaintiff asked for a lien for

services rendered and that its extent "be

ascertained and defendant adjudged to pay
the same" and defendant failed to answer
after the overruling of his demurrer and the

rendition of an Interlocutory judgment which

did not direct final judgment, plaintiff was
not entitled to judgment for the amount of

his demand with interest and costs without

proceeding to ascertain the amount as per

Code Civ. Proc. §§ 1222, 1223. Mathot v.

Triebel, 102 App. Div. 426, 92 N. T. S. 512.

3 Parker v. Dekle, 46 Fla. 452, 35 So. 4.

Rev St. 1892, § 1035, contemplates that the

clerk can enter final judgment after default

only where the cause of action is purely a

money demand founded upon contract.

Where extrinsic evidence is necessary to as-

certain the amount of recovery the clerk

cannot entertain such evidence or found a

final judgment thereon. Id. Upon a hear-

ing in damages after the overruling or sus-

taining of a demurrer, the case stands with
reference to the evidence necessary for plain-
tiff and admissible for defendant precisely
a,s upon a default. Id. To ascertain the
reasonableness of an attorney's fee requires
testimony, and entry of Judgment on a mere
affidavit by plaintiff heard by the -clerk is
error. Id.

4. This article includes the various pro-
ceedings for taking the testimony of wit-
ness before trial for use therein. The
equitable remedy of discovery, and proceed-
ings to force disclosure of facts within the
knowledge of the adverse party or a wit-
ness, or to procure inspection of documents
or person, are treated elsewhere. See i)is-
covery and Inspection, 5 C. L. 1019, and post,
7 C. Li. 1167.

6. See 5 C. L. 988.

6. A party to the action Is a "witness"
within the meaning of statutes authorizing
the taking of depositions. Under Mill's Ann.
Code §§ 341, 348, authorizing the taking of
a deposition within the state when the wit-
ness Is a party, and the tajting of a deposition
of a "witness" out of the state, the deposi-
tion of a party out of the state may ba
taken. Doherty v. Healy [Colo.] 86 P. 323.

7. Under § 2024, Code Civ. Proc, authoriz-
ing the taking of the deposition of a witness
"out of the state," it is not necessary that
the witness be a nonresident. In re Dol-
beer's Estate [Cal.] 86 P. 695.

8. See 5 C. D. 988.

9. Where testimony as to insanity of de-
fendant's ancestors was not shown to be
material. Clements v. State [Pla.] 40 So. 432.

10. A rule of court authorizing either
party to take depositions of witnesses with-
out regard to whether they are aged, inttrm,

or going witnesses, on eight days' notice, is

invalid. International Coal Min. Co. v. Penn-
sylvania R. Co. [Pa.] 63 A. 880.

11. These are questions for trial court.

Hartman v. Feenaughty, 139 F. 887.
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suit,*' tlie time for such taking varying in the different states.** Bills to perpetu-

ate testimony will not lie to perpetuate the deposition of a deceased witness, either

in equity*" or ordinarily undeir the codes."

The Federal conformity act*^ did not in any way affect or impair the power
of the Federal courts to take testimony under previous laws,** and the testimony

of any witness, including the parties to the cause,*" may be talcen in a civil action

by deposition de bene esse, when such witness lives more than one hundred miles

from the place of trial.^"

§ 2. Procedure to obtain deposition?'^—The motion for leave to talce a deposi-

tion is usually made on affidavit of tlie party, unless another is better apprised of

the facts,^^ allowing among other things the residence of the witness-' and the ma-
teriality of his testimony,^* but a waiver of an order for' a commission is a waiver

of an affidavit of materiality.^" The requisites of the order,^^ the time when it may

12. See Discovery and Inspection, 7 C. L.
1167.

,

13. Under Pub. St. 1901, c. 225, % 13, au-
thorizing- tlie taking of depositions by a de-
fendant in a criminal case, a criminal case
must be pending before the deposition can
be taken. One merely bound over to await
action of grand jury could not take deposi-
tion of prosecuting witness. State v. Naud
[N. H.] 63 A. 673.

14. In California, under Code Civ. Proc. §

2021, subd. 3, and § 2032, a deposition may
be taken when it is believed the witness will

be absent when his testimony is "required,"
and so a deposition taken during the trial

may be used on proof that witness left the
state two days before and was then absent.
In re Dolbeer's Estate [Cal.] 86 P. 695. Up-
on a proper application of defendant in a
criminal case, under § 2912, Rev. St. 1892, the
court cannot refuse a commission to take
the testimony of an absent witness, but
the application must be made at the time
of the arraignment, and defendant cannot
await his pleasure thereafter. Clements v.

State [Fla.] 40 So. 432.

15. 16. Morris v. Parry, 110 Mo. App. 675,

85 S. W. 620. The plaintiff, in a suit against
a husband and wife to establish a lost deed,

procured a deposition proving the execution

of such deed. Husband and wife disclaimed
as to plaintiff's land and the suit was dis-

missed. After the death of the husband and
deponent the wife sued the owner of another
part of the land for dower. Held that de-

fendant could not maintain a bill to "estab-

lish and perpetuate" as testimony to estab-

lish the lost deed in the action for dower, the

testimony of the dead witness as contained
in the deposition on file. Id.

IVote: In this connection see 1 Greenleaf
on Bv. § 325; 3 Greenleaf on Ev. % 325;

Story's Bq. Juris. §§ 1505-1508; Bispham's
Piin. of Eq. §§ 535, 567, 573; Adams, Bq. § 24.

Quaere: 'Would not a certified copy of the
deposition have been admissible?

On bills to perpetuate testimony and bills

de bene esse, see Fletcher Bq. PI. & Pr. §§
795-803.

17. Act March 9, 1892, allowing the tak-
ing of depositions in the Federal courts ac-

cording to the laws of the states where
the courts convene.

IS. Plaintiff could take defendant's dep-

osition under Rev. St. § 863, and not under

the New Torii; Code. Hartman v. Feenaugh-
ty, 139 F. 887.

19. A defendant, in an action at la^v
pending in a circuit court of the United
States, who -resides out of the district and
more than 100 miles from the place of trial,
may be examined as a witness by plaintiff
under Rev. St. §§ 863 (U. S. Comp. St. 1901,
p. 661). Hartman v. Feenaughty, 139 F. 887.
A plaintiff in a Federal court, who is a citi-
zen of anotlier state and resides more than
100 miles from the place of trial, may be
compelled by defendant to appear and testify
by deposition de bene esse in advance of the
trial, under Rev. St. § 863 (U. S. Comp. St.
1901, p. 661). Blood V. Morrin, 140 F. 918.
Such deposition need not be taken at the
place where the witness resides, but may be
taken at any place where he Is found and
served with subpoena. Id.

20. Rev. St. § 863 (U. S. Comp. St. 1906,
p. 661). A party whose right to sue in the-
Federal court depends upon his residence in
another state cannot be considered as resid-
ing at the place of trial for the purpose of
testing the right of his adversary to take
his deposition, merely because he was at
that place at the time the subpoena was
served upon him. Blood v. Morrin, 140 F.
918.

21. See 5 C. L. 989.
22. On motion for the deposition of a

third person, an affidavit of plaintiff's attor-
ney that the third person was a physician,
that he had attended plaintiff, and intend-
ed to leave the state, held insufficient, no
reason being shown why the affidavit of the
third person could not be procure'd. 'Vin-
cent V. Kilmer, 107 App. Div. 499, 95 N. Y.
S. 343.

23. Not necessary in personal injury case
where plaintiff or attorney did not know ex-
act place, and testimony of physician was
material to plaintiff's case. Dambmann v.

Metropolitan St. R. Co., 110 App. Div. 165,
97 N. Y. S. 91, That an alleged nonresi-
dent witness, for whose testimony a com-
mission is asked had been seen in a res-
taurant in the county of trial, did not tend
to disprove his nonre-sidence. Id.

24. Art. 436, Code of Practice, requiring an
affidavit of materiality as a condition to
granting a commission to take testimony of
a nonresident witness, does not apply to pro-
ceedings in the city court of New Orleans.
Wertheimer v. Favalora [La.] 40 'So. 848.
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he made," and the form and requisites of tlie commission,^' depend on the terms of

the statute. The privilege of taking the testimony ' wholly or partly on oral ex-

amination is given in certain oases,^^ but open eommissions axe granted only in ex-

treme cases.*"

§ 3. Taking the testimony or evidence adduced. Officers aidhorized to tahe.^^

—A commission, cannot be executed by an vfficer to whom it is not addressed.'^

An attorney in the case cannot act as commissioner^* in the absence of a waiver.*^

Notice of hearing and attendance of witness.'''—ISTotiee of hearing must usual-

ly be served upon the opposite party,*" service on his attorney not being sufficient

unless the irregularity is waived.*' Since a notary does not exercise judicial func-

23. Under art. 436, Code of Practice, re-
quiring affidavit of materiality as condition
to granting of commission. Wertheimer v.

Pavalora [La.] 40 So. 848.,

2«. An order for a commission to examine
a nonresident material witness, upon inter-
rogatories annexed to the commission, as
provided in Code Civ. Proc. § 887, should
provide that it Is issued to examine upon
interrogatories annexed thereto, and the wit-'

ness should be named therein. Ordway v.

Radigan, 100 N. T. S. 121. Under Code Civ.

Proc. § 893, allowing the court in its dis-

cretion to direct the issuance of a commis-
sion without written Interrogatories, and
that the deposition be taken on oral ques-
tions, or partly on oral questions and partly

on interrogatories, the order must expressly
provide that the depositions be taken on oral

questions or partly on oral questions and
partly on interrogatories. Id.

37. Under § 2913, Bev. St. 1892, an order
for a commission to take testimony of ab-

sent witness may be made in term or vaca-
tion upon application of defendant in a crimi-

nal action. Clements v. State [Fla.] 40 So.

432.
28. Lack of indorsement held not to in-

validate commission. St. Louis S. W. K. Co.

v. Klennedy [Tex. Civ. App.] .96 S. W. 653.

29. Where complainant's notice for the

taking of testimony signifies a desire that

the testimony be taken orally, defendants

will be allowed to cross-examine complain-
ant's foreign witness orally. If they so elect,

immediately following the close of the di-

rect examination Edison Elec. Co. v. West-
inghouse, Church, Kerr & Co., 138 F. 460.

Should defendants elect to do so, complain-

ants will be given leave to withdraw direct

interrogatories filed by them and examine

the witness orally. Id. Equity rule 67,

authorizing the evidence in a cause to be

taken orally upon application by either par-

ty, is applicable to depositions taken on

commission issued under Rev. St. § 866 (U. S.

Comp. St. 1901, p. 6B3), and where a party

applies for such commission to take testi-

mony of foreign witnesses, the court has

power to permit the adverse party to cross-

examine such witnesses orally. Bncyclo-

prerlia Britannica Co. v. Werner Co., 138 P.

461 See Forms Nos. 187, 188, in 1 Loveland's

Forms of Federal Practice, on right to orally

examine witnesses in foreign country under

a commission or dedimus potestatem. Under

Cede Civ. Proc. § 895, providing that an appli-

cant for a commission to take testimony can-

rot be examined in his own behalf, under

§§ 893, 894, providing for an open commission

and for one to examine wholly or partly on
oral questions, a defendant in an action
against him and another for goods sold to
them is not entitled to the examination of
the other defendant on an open commission"
or a commission to examine wholly or partly
on oral questions. Ordway v. Radig-an, .100
N. Y. S. 121.

30. Showing as to nonresidence of a code-
fendant held insufficient to justify the issu-
ance of an open commission, under Code Civ.
Proc. § 894. Ordway v. Radigan, 100 N. T.
S. 121. Moving paperfe held not to Justify
oral examination of nonresident physician.
Dambmann, v. Metropolitan St. R. Co., 110
App. Div. 165, 97 N. T. S. 91.

31. See 5. C. L. 990.
32. Where addressed to "any judge, Justice

of the peace, or Louisiana commissioner," it

cannot be executed by a notary. DeRenzes
V. DeRenzes, 115 La. 675, 39 So. 805. Under
Rev. 'St. 1895, art. 2284, providing that "tbe
officer to whom commission is directed" shall
proceed, etc., a notary of N. parish could
nottake on commission addressed to notary
of C. parish. German Ins. Co. v. Gibbs, Wil-
son & Co. [Tex. Civ. App.] 15 Tex, Ct. Rep
798. 92 S. W. 1068.

.S3- Member of law firm which had moved
to dismiss complainant's bill was, while
such motion was pending, disqualified to
act as commissioner Code 1896, § 1834.
Bledsoe v. Jones [Ala ] 40 So. 111.

34. No waiver where complainant did
not know that person named in the no-
tice was the same person who had appeared
for defendant in the case. Bledsoe v. Jones
[Ala.] 40 So. 111.

35. See 5 C. L. 990. *

30. Service of notice on the principal
legatee of a will held sufficient compliance
witli Code § 4689, requiring service on "the
opposite party," where such legatee had filed

objections to a prior will and described
herself as proponent, and there was no' at-

torney of record in support of the will con-
tested. In re Jones' Estate [Iowa] 106 N. W.
610. In Lonislana no notification of the
time and place of taking the deposition need
he given the opposite party if interroga-
tories are attached to the commission and
communicated to him, and an opportunity
is afforded him to cross them. DeRenzes
V. DeRenzes, 115 La. 675, 39 So. 805.

37. Could not be used where client re-

sided within the state. Webb v. Bitter [W.
Va.] 54 S. E. 484. Mere silence of attorney

at time of service and of the party after

knowledge thereof is not a waiver. Id.
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tions in the taking of a deposition/* he must confine himseK strictly to the mjeasuxra

prescribed by statute in enforcing the attendance of witnesses.^' Provision is usual-

ly made for subpoena to procure attendance of the deponei^t.*" The power to punish

for nonattendanee is sometimes conferred on the officer taking the deposition,*^

while in other states the power is in the court.*^

Proceedings at hearing.*'^—Witnesses are bound to answer all material questions

lawfully propounded,** but not those calling for incompetent, impertinent, or privi-

leged matters.*^ It is not essential that the commissioner himself take down the

answers of a witness in his own handwritmg,** but the taking' down of the answers*'

and the conduct of the 'examination generally must be so ordered as to avoid im-

proper influences upon the witness.**

§ 4. Returning and filing.^^—The officer taking the deposition is generally

required to return it directly to the court, or other tribunal having charge of the

case,'*" within a specified time,^^ duly certified and authenticated.^^ "The fact that

.38. Does not constitute a law court.
Powers derived solely from statute. In re

Butler [Neb.] 107 N. W. 572.
39. Notary could not commit witness to

Jail for failure to respond to subpoena. Pun-
ishment could not exceed the statutory fine

of $50. In re Butler' [Neb.] 107 N. "W. 572.

40. A subpoena Issued under the com-
mission of a foreign court to take testimony
within the state will be vacated where the
foreign court is without jurisdiction. Ca-
nadian court without jurisdiction to wind
up a West Virginia corporation. In re Great
Northern Const. Co., 100 N. Y. S. 564.

41. Power to punish by fine only. In re
Butler [Neb.] 107 N. W. 572.

43. Justice of peace could not punish
where superior court, In which case "was

tried, had power to punish for contempt.
Gay V. Thorpe [Cal. App.] 82 P. 221.

4S. See 5 C. L. 991. Irregularities of

procedure as ground for suppression, see

post. § 6.

44. Unless It clearly appear that by so

doing he would be injured in his business
or personally, or that the questions are
frivolous, or that the information was pro-

cured or the papers called for were prepared
exclusively for purposes of defense in an
action by the party for whose benefit the
deposition is being taken. In re Sohoepf,

6 Ohio C. C. (N. S.) 590. Not bound to

answer questions or produce documents un-
less it Is "lawfully ordered." Ex parte
Schoepf [Ohio] 77 N. E. 276. Where In the
Federal practice a deposition Is taken In

an action at law in another district, under
Rev. St. § 863 (U. S. Comp. St. 1901, p. 661),

and a witness refuses to answer on the
grourid of privilege or the Inadmissibility
of the evidence on other grounds, and the
matter is certified to the circuit court
of the district wiiere the testimony Is being
taken, such court "will require the witness
to answer all questions in conformity with
the equity practice, an opportunity being
given for review in the appellate court in

contempt proceedings should the witness
still refuse to answer. Butte & B. Consol.
Min. Co. V. Montana Ore Purchasing Co., 139

F. 843.

45. Where not pertinent to issues al-

ready made or necessary to case of party

calling for it. Officer could not punish for

contempt for refusal to answer. Ex parte
Schoepf [Ohio] 77 N. B. 276. In action for
personal injuries plaintiff could not enforce
production of report by conductor and motor-
man of street railway to claim agent whose
deposition was taken. Id. Where a certain
defense Is eliminated from the case, the
court of another district in which testi-
mony is being taken will on objection ex-
clude testimony offered in support of such
defense. Independent Baking Powder Co. v.
Boorman, 137 P. 995.

46. May cause It to be done by witness
himself or some impartial person. Code 18-96,

§ 1841. Ebersole v. Southern Bldg. & Loan
Ass'n [Ala.] 41 So. 150. Under Superior
Court Rule 24 (71 N. H. 679), an exception
to the admission of a deposition on the
ground that it was written by a stenographer
under the direction of the commissioner is

untenable. Gallagher v. Cotton [N. H.] 64
A. 583. Under a statute requiring the of-
ficer to write the deposition, it is sufiicient
if the writing be actually done by a per-
son under his immediate direction. Where
deposition was written by notary's clerk.
Civ. Code Prae. § 582. Western Union TeL
Co. V. Corso & Sons [Ky.] 89 S. W. 212.

47. That witness dictated his answers to
a stenographer in the office of defendant's
attorney, not necessarily a fatal Irregularity.
Tarlton v. Orr [Tex. Civ. App.] 13 Tex. Ct.
Rep. 913, 90 S. W. 534.

48. Presence of counsel for witness who
read the Interrogatories to him, not a fatal
Irregularity. Southern Pac. Co. v. Wilson
[Ariz.] 85 P. 401. Suggestions to witness by
party who was husband of witness held not
fatal irregularity. Gulf, etc., R, Co. v.

Luther [Tex. Civ. App.] 14 Tex. Ct. Reft. 195,

90 S. W. 44.

49. See 5 C. L. _991. Irregularities In
authentication and return as ground for sup-
pression, see, also, post § 5.

50. But in the case of a return to arbi-
trators where the submission simply pro-
vided for taking a deposition without any
formal commission, before a notary, to be
returned to the arbitrators, the fact that,
through mistake, the deposition was mailed
to one of the parties, and not directly to
the arbitrators, did not render it inadmissible
where it was placed in the hands of the
arbitrators by the party to whom It was
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the commissioner retums answers made by one not named in the commission does

not vitiate the deposition of the person named."' In Texas the postmaster mailing

a deposition is required to sign a receipt showing that he received it from the officer

before whom it was taken."** The refusal of the court to order the filing of a dep-

osition taken for the adverse party is not error nnless it is shown that the state-

ments made in the deposition are relevant."'

§ 5. Suppression and objections before iridl?'^—Objections to the validity of

the deposition not going to the admissibility of the testimony itself axe generally

required to be made by motion to suppress before trial/^ it being the policy of the

law to allow, where possible, a recommitment imder proper restrictions"' for the

purpose of amendment as to formal defects."" Among the objections usually made
are those relating to the signing,^" sealing, certifying,"^ authenticating,"^ or in-

sent, unopened and unaltered within the
prescribed time,- the strict rules of evidence
not" applying in arbitrations, and the sub-
mission not providing for any particular
channel tlirough which the deposition was
to reach the arbitrators. Roberts v. Con-
sumers' Can Co., 102 Md. 362, 62 A. 585.

5t. The provision of Rev. St. 1895, art.

22S0, that the commission shall require the
officer to return the deposition "without
delay" Is not mandatory, and a motion to

suppress was properly overruled though the
officer delayed the return for six months
after the deposition was taken, where it

was returned one month before the first

term after tailing and no prejudice was
shown, the statute merely prescribing the
requisites of the commission, and art. 2284,

prescribing the duties of the oflloer, making
no mention of the time within which the
return must be made. Kane v. Sholars [Tex.

Civ. App.] 14 Tex. Ct. Rep. 480, 90 S W.
937..

52. Seal essential. Gharst v. St. Louis
Transit Co.. 115 Mo. App. 403, 91 S. W. 453.

Omission of the seal of a foreign notary does

not invalidate his certificate. Code 1899, c.

130 § 33. Ilanley v. West Virginia Cent. & P.

R, Co. [W. Va.] 53 S. E. 625. Where the

dedimus is addressed to a named person the

statutory certificate of his official character

Is not required. North American Ace. Ins.

Co. V. T\-illiamson, 118 111. App. 670. Need
not certify that he Is root attorney for either

party. Rouse Hempstone & Co. v. Sarratt

[S. C] 54 S. B. 757. The certificate need not

state notary's authority to administer oaths.

North American Ace. Ins. Co. v. Williamson,

118 111. App.* 670. The name of the notary

is sufficiently written across the seal with-

in Rev. St. 1895, art. 2284, If, while not ex-

tending across the lap of the envelope It

extends over the cover containing the muci-

lage Texas & P. R. Co. v. Felker [Tex. Civ.

Appl 14 Tex. Ct. Rep. 308, 90 S. W. 530.

Signing of separate certificate by witness

held sufficient. Potomac Bottling Works v.

Barber & Co. [Md.] 63 A. 1068.

53, That commissioner also returned In

the same envelope the answers of a third

person to the interrogatories propounded to

the witness did not render inadmissible the

deposition of the witness named in the

commission. Southern Pac. Co. v. Wilson

FAriz.] 85 P. 401.

54 Under Rev. St. 1895, art. 228«, requir-

ing the postmaster or his deputy mailing a

deposition to make indorsement that he re-
ceived It from the officer beforfe whom it was
taken, a receipt reading: "Received this
package * « » from the hands of B. T.,

the officer before whom they were taken. R.
H., P. M. per S. Postmaster at," etc., was a
sufficient "postmaster's" receipt. Texas & P.
R. Co. V. Pelker [Tex. Civ. App.] 14 Tex.
Ct. Rep. 308, 90 S. W. 530.

55. Little & H. Inv. Co. v. Pigg [Ky.]
96 S. W. 455.

56. See 5 C. L. 992.
57. Where defendant claimed to have been

injured by reason of an insufficient notice,
he should have moved promptly before trial

to suppress. Kelly v. Ning Tung Benev.
Ass'n [Cal. App.] 84 P. 321. Motion to sup-
press for disqualification of commissioner
held timely where made before the hearing.
Bledsoe v. Jones [Ala.] 40 So. 111.

58. Practice of returning deposition al-
ready filed should be exercised with cau-
tion. Held error to allow one of the parties
over the objection of another to withdraw
the deposition, already opened and filed, and
send it by private communication to the
commissioner for amendment. Chicago City
R. Co. V. Schaefer, 121 111. App. 334.

59. Upon defendant's motion to suppress
for failure to attach certificate and because
the commissioner did not subscribe his name
as per Code Civ. Proo. § 901, plaintiff should
be allowed to return it to the commissioner
for amendment. Risley v. Harlow, 48 Misc.
277, 96 N. Y. S. 728.

60 Where Instead of signing the deposi-
tion made by him, each witness at the close
of all the depositions signed a separate
certificate certifying to the truthfulness of
his testimony, and the commissioner certified

beneath each signature that it was sub-
scribed and sworn to before him, this was
a sufficient signing by the witnesses even
if the statute. Code Pub. Gen. Laws 1904,
art. 35, § 16, had in express terms required
the witnesses to sign the depositions. But
while Code Pub. Gen. Laws 1904, art. 36, §

17, requires depositions to be signed by the
witnesses when no commission fs Issued no
such requirement is found In § 16, relating to
depositions taken by commission as in this

case. Potomac Bottling Works v. Barber &
Co. [Md.] 63 A. 1068.

61. Under Rev. St. 1895, art. 2284, re-

quiring the oflloer to "write his name across

the seal," It was sufficient wh'ere the notary's

signature while not extending literally
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dorsing the deposition or commission ;"' the presence of, or interference by, connsel

or his client, at the hearing;?* to failure to answer interrogatories ;°° or to alleged

improper changes in the language of the answers after the deposition is taken.""

The deposition will not be suppressed for unimportant irregularities not prejudi-

cial*' or for defects which have been waived."* An order suppressing a deposition

across the edge of the lap forming the seal

extended across the portion of the cover
containing the mucilage forming the seal.

Texas & P. R. Co. v. Felker [Tex. Civ. App.]
14 Tex. Ct. Rep. 308, 90 S. W. 530. It is

not essential that the certificate state that
the notary who took the deposition was au-
thorized by the laws of the state where he
resides and where the deposition was taken,

to administer oaths. Sufficient where au-
thorized by trial court. North American
Ace. Ins. Co. V. Williamson, 118 111. App,
670. The statute does not require that the
notary taking testimony de bene esse shall

certify that he is not attorney or counsel

for either party. The burden is on objector
to show that fact. Rouse, Hempstone &. Co.

V. Sarratt [S. C] 54 S. E. 757. Under Rev.
St. c. 51, § 30, reciuiring a certificate of the

official character of the officer taking the
deposition when the dedimus or commission
is directed to any judge, master, notary, or

justice, no such certificate is required where
the dedimus is addressed to a specified in-

dividual who merely happened to be a
notary. North American Ace. Ins. Co. v.

Williamson, 118 111. App. 670. Certificate

may be attached at any time before dep-

osition is read in evidence. Id.

62. Under Rev. St. I!i99, § 2899, providing

that depositions taken by a notary shall be
sufficiently authenticated when certified by
him and accompanied by his seal, if he has

one, a deposition taken in a sister state,

bearing the notary's signature but not at-

tested by his seal was not sufficiently

authenticated it being presumed that the

notary had a seal. Gharst v. St. Louis Tran-

sit Co., 115 Mo. App. 403, 91 S. W. 453.

But this statute is not exclusive, and a dep-

osition taken in a sister state, signed but

not sealed by the notary, is sufficiently

authenticated where a certificate of the clerk

of court annexed to the notary's certificate

certifies to the notary's official character,

his term of office, and that his signature

is genuine. Id.
j. , ,

63. That the commission was not Indors-

ed on the back "issued" followed by the

number and style of the case and the signa-

ture of the officer issuing it held no ground,

for quashing, where the style of the case

appeared in the body of the commission

and it was attested by the clerk with his

seal. St. Louis s! W. R. Co. v. Kennedy [Tex.

Civ. App.] 96 S. W. 653.

64. Motion to suppress properly overruled

though witness dictated his answers to

stenographer in office of defendant's attor-

neys but after same were transcribed wit-

ness and notary carefully reviewed the ques-

tions and answers in absence of the attor-

nevs who did not assist in framing answers,

and witness acknowledged correctness of

answers to notary and swore to them. Tavl-

ton V Orr [Tex. Civ. App] 13 Tex. Ct

Tj^»T, 913 90 S. W. 534. The presence of

counsel for the witness does not render the

deposition Inadmissible In the absence of
prejudice shown. Southern Pac. Co. v. Wil-
son [Ariz.] 85 P. 401. That solicitor for
witness read to him the Interrogatories con-
tained in the commission did not require sup-
pression where answers were read in pres-
ence of commissioner though witness was
beneficially interested. Id. While plaintiff
took the deposition of his wife -she asked
him conceriaing immaterial matters called
for In the interrogatories. Plaintiff's attor-
ney without making suggestions, requested
the wife to answer more fully, and some-
times framed the language in whicli the
answers were reduced to writing but never
without satisfying the notary that tlie an-
STver expressed the meaning of the witness.
The wife was cross-examined by defendant
at the trial. Held no ground for suppression.
Gulf, etc., R. Co. V. Luther [Tex. Civ. App.]
14 Tex. Ct. Rep. 195, 90 S. W. 44.

65. Where it is sought so suppress the
entire deposition for failure to answer cross
interrogatories such interrogatories must be
shown to be material. Kirby Lumber Co. v.

Chambers [Tex. Civ. App.] 14 Tex. Ct. Rep.
913, 95 S. W. 607.

66. A deposition will be suppressed where
the language used by a witness is changed
by the commissioner after it has been sub-
scribed and sworn to, as it is not for the
court to pass upon the materiality of the
changes. Chicago City R. Co. v. Schaefer,
121 111. App. 334.

67. Under Civ. Code Prac. § 557, allowing
a defendant to take depositions immediate-
ly after filing his answer, an exception that
the deposition was taken before the an-
swer filed was verified was properly over-
ruled, where plaintiff was present and cross-

^

examine* the witnesses. Weisiger v. Mills

"

[Ky.] 91 S. W. 689. Where papers were re-

ferred to in an interrogatory as being at-

tached thereto, the fact that the opposite

party was not served with copies of svich

papers before the comnjission was issued and
the deposition taken did not subject the dep-
osition to a motion to quash. Equitable Mfg.
Co. V. Howard [Ala.] 41 So. 628. That the

notary through mistake misstated the name
of the witness in the certificate, where the

name was given correctly in the caption,

and also signed his own name to the dep-

osition reciting that the signature was made
by him for the witness under a stipulation

authorizing him to sign the transcript of the
^

shorthand notes, which notes had been signed

'

by the witness, held not sufficient to ex-

clude the deposition where botb parties were
present and no prejudice resulted, and ob-

jection was not made before trial. Columbus
R. Co. V. Patterson [C. C. A.] 143 P. 245.

Motion to quash properly overruled where
the depositions of several witnesses were
taken under a single commission each sign-

ing at the conclusion of his answers and
the notary affixing to the answers Oi each a
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may be set aside, and tlie deposition admitted, after an amendmeat of formal eiTors

for which it was suppressed/"

§ 6. Use as evidence.'"'—In some states it is necessary to prove the continued

absence of deponent before the deposition can be read in evidence;''^ in otliers such

proof is required' only where the deposition was taken within the state." Deposi-

tions taken for use in a former triaF' or in a contemporaneous suit may be used

where the parties and issues are substantially the same.'* Usually either paxty has

tlie right to have the deposition read in evidence."* In Wisconsin the "deposition"

of a party to the action takes the place of the old bill of discovery and is admissible

as original evidence in the nature of an admission though the deponent be present

in court.'* In allowdng the reading of a deposition, the court is vested with tlie

usual discretion relative to the order of proof." After suppression a deposition

cannot be used in evidence as an admission against the witness without proper proof

of his haying made and subscribed to the statements.'^

•separate caption and certificate showing that
they were sworn to before him. St. Louis S.

R. Co. V. Kennedy [Tex. Civ. App.] 96 S. W.
€53.

68. Where notice referred to the action
as pending in the district court instead
of the county court and the deposition was
returned to the district court but by agree-
ment of the parties taken and used in the
county court defendant could not, on ap-
peal to the district court, have the deposition
suppressed because not properly certified and
because no action was pending in the dis-

trict court when it was taken and returned
to that court. Union Pac. R. Co. v. Thomp-
son [Neb.] 106 N. W. 598. Objection to suf-

ficiency of notice of taking deposition held

waived where defendant's attorney was pres-

ent at hearing and cross-examined witness

at length. Kelly v. Ning Yung Benev. Ass'n

ICar. App.] 84 P. 321.

69. Amendment of captions, jurats, and
certificates. Warth v. Loewenstein, 121 111.

App. 71.

70. See 5 C. L. 993.

71. Under Code Civ. Proc. § 872, subd. 7,

providing for the taking of depositions of
" corporations, and § 882 providing that such

depositions "except that of a party taken

at the instance of an adverse party" shall

not be read in evidence without proof of

inability to attend, the deposition of an of-

ficer of a defendant corporation taken at

the instance of plaintiff is not admissible

where deponent is present and examined at

the trial. Miners' & Merchants' Bank v.

Ardsley Hall Co., >99 N. T. S. 98. Under Code

Civ. Proc. § 8, subd. 3, and § 225, authoriz-

ing the reading of a deposition before a

grand jury upon proof to the court that

the witness cannot be found in the state,

proof of this fact before the grand jury

is sufficient. People v. Dundon, 98 N. Y. S.

72 Where a deposition is taken without

the state as authorized by Code Civ. Proc.

§ 2024 it is not a condition to its admission

to show that witness continued absent at

the time of offering the deposition, as §

2032 requiring such proof refers only to

depositions taken within the state. Absence

will be presumed. In re Dolbeer's Estate

real ] 86 P. 695. Civ. Code § 343, requiring

proof of continued absence or infirmity be-

fore a deposition can be read in evidence

does not apply to depositions taken out
of the state. Stone v. Victor Elec. Co. [Colo.]
85 P. 327. That it was not shown that wit-
ness was out of the state when deposition
was offered held no ground for exclusion
where witness was out of state when dep-
osition was taken. Hanley v. West Virginia
Cent. & P. R. Co. [W. Va.] 53 S. B. 625.

73. Mechanic's lien suit being a chancery
proceeding, deposition taken therein could be
used on second trial after reversal. Miller
V. Calumet Lumber & Mfg. Co., 121 III. App.
56. There is no difference in this regard
between depositions taken under a dedimus
and those taken before a master on. a general
order of reference. Id.

74. Where two actions were pending
against the same employer for the death
of different servants there being a common
administrator and a common counsel and the
same negligence was relied on lai both
cases depositions taken in one case and rel-
evant to the other could be read in the lat-

ter if filed therein before trial. Andricus'
Adm'r v. Pineville Coal Co. [Ky.] 90 S. W. 233.

75. The plaintiff has the right to read
in evidence a deposition taken by defendant
and not withdrawn. Bartlett v. Slusher, 117
111. App. 138.

76. A principal ofllcer of a corporation
is a "party to the action" under Rev. St.

1898. § 4096, as amended by Laws 1901, p. 328,

c. 244. Johnson v. St. Paul iS; W. Coal Co.,

126 Wis. 492, 105 N. W. 1048. The officers

of a plaintiff corporation are deemed parties
to the action and their depositions taken by
defendant before trial may be read in evi-

dence thougli the officers are present in

court. Clark Co. v. Rice [Wis.] 106 N. W.
231. But the deposition of the foreman of
a corporation, taken before trial under Rev.
St. 1898, § 4096, authorizing the examination
of the principal officer or managing agent of
a corporation made a party to an action can-
not be read on tlie trial If the foreman is

present, he being a mere employe. Ander-
son v. Chicago Brass Co. [Wis.] 106 N. W.
1077.

77. Held not reversible error to permit
reading by plaintiff, of deposition taken by
defendant, after defendant had demurred to

plaintiff's evidence where statute provided

that if deposition is not read by party taking

it, it may be read by the other party. Pooa-
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Objections.''^—All objections except those going to the competency of the wit-

ness or the admissibility of his testimony*" are usually held to have been waived un-

less made before trial." Other objections may be waived by participation at the

hearing/'' failure to make timely objection at the trial,*' or by inconsistent con-

duct.** Omission from the certificate of recitals which go to the comp^ncy only

of the deposition as evidence may be supplied by amendment after objection made
at trial where no prejudice results to objector.*^ The fact that in the preamble to

the answers the cause is refeired to as pending in the wrong county does not render

the evidence inadmissible if it elsewhere clearly appears for what case it was in-

tended.** The usual rules apply as to the relevancy or competency of the evidence.*'

One cannot complain of the nonproduction at the trial of documents from which he

had a full opportuijity to cross-examine the deponent at the hearing.**

Deposits; Deputt, see latest topical Index.

hontas Collieries Co. v. Williams [Va.] 54

S. E. 868.

T8. German Ins. Co. v. Gibbs, Wilson &
Co. [Tex. Civ. App.] 15 Tex. Ct. Rep. 798,

92 S. W. 1068.

79. See 5 C. L. 994.

SO. Incompetent testimonx in a deposition
may be objected to and excluded at tlie

trial. Raymond v. Bdelbrock [N. D.] 107 N.

W. 194. Code Civ. Proc. § 2032, authorizes
either party to read a deposition subject to

all leg-al objections except "to the form of

an interrogatory." Held plaintiff who read
his own deposition taken by defendant was
not estopped to object to a question calling

for the "deliberate Judgment" of a witness
as to a matter, instead of for the facts,

the same being clearly Incompetent and im-
material. Madera R. Co. v. Raymond Granite
Co. [Cal. App.] 87 P. 27.

81. Objection that envelope was not prop-
erly indorsed. Root v. Coyle [Okl.] 82 P.

64 8. Under Civ. Code Prac. § 587, providing
that no exception except as to competency
or relevancy shall be regarded unless filed

before trial and before or during the first

term after filing of the deposition, objection

that deposition was not written by the of-

ficer held too late where filed nearly two
years after deposition was filed though court

had continuous sessions, 60 days being re-

garded as a term. Western Union Tel. Co.

V. Corso [Ky.] 89 S. W. 212. Where plaintiff

participated in the taking of depositions and
cross examined the witnesses without mak-
ing any objection until the depositions were
offered in court she waived her right to

object that they were taken in term time
and outside the state without the issuance
of a commission. Sheibley v. Ashton [Iowa]
106 N. W. 618. All exceptions except to the
competency of the witness or the compe-
tency or relevancy of his testimony must
be filed and noted on the record before
trial. Code Civ. Proc. §§ 586, 587. Objec-
tion properly overruled where no exception
was fil«d. Andricus' Adm'r v. Pineville Coal
Co. [Ky.] 90 S. W. 233. Rev. St. 1899, §

2906, excludes the right to object at trial to

the mere form of a question. Such objection

must be made when the deposition is taken
and renewed at the trial. "W^illiamson v.

Brown, 195 Mo. 313, 93 S. W. 791. Objection

that commission was issued after change of

venue held waived where not made before
trial. Palatine Ins. Co. v. Santa Fe Mercan-
tile Co. [N. M.] 82 P. 363.

83. Where party filed cross Interrogatories
and joined in the proceeding, he waived ob-
jection that commission issued after change
of venue. Palatine Ins. Co. v. Santa Fe
Mercantile Co. [N. M.] 82 P. 363.

'S3. Objection on the ground that the ne-
cessity for taking a deposition is not shown
to exist at the time it is offered on the
trial is waived .if not made before the same
is read in evidence. Schlag v. Gooding-Coxe
Co. [Minn.] 108 N. W. 11. Where at the
time an answer to a direct interrogatory
was read, defendant knew that it was based
on hearsay but did not object on that ground,
held not error to refuse to exclude the an-
swer after reading of an answer to a cross
interrogatory, which stated that all he knew
was what had been told him. Kirby Lumber
Co. v. Chambers [Tex. iClv. App.] 14 Tex.
Ct. Rep. 913, 95 S. W. 607.

84. Code Civ. Proc. § 2034, provides that
a deposition may be read by 'either party
and will then be deemed the evidence of the
reader. Held, where defendant took plain-
tiff's deposition and called for copies of
certain records which were then i'ncor-
porated in the deposition and the plaintiff
offered the deposition In evidence, defendant
could not object that the copies were not
the best evidence. Madera R. Co. v. Ray-
mond Granite Co. [Cal. App.] 87 P. 27.

85. Caption failed to recite his presence or
absence at the taking. Gallagher v. Cotton
[N. H.] 64 A. 583.

86. Where case and court were properly
stated In caption to interrogatories, and at
head of answers immediately preceding cap-
tion thereto, the case was again correctly
stated. Baird v. Smith, 124 Ga, 251, 52 S.
E. 655.

87. Secondary evidence in the form of
copies will be excluded, the originals not
being accounted for. Marx v. Ely [Ala.]
41 So. 411. Though copies of certain letters
should not have been appended to plaintiff's
depositions without notice to defendant to
produce the originals, an objection to all the
evidence taken under the commission was
properly overruled, as the particular copies
should have been designated. Potomac Bot-
tling Works V. Barber & Co. [Md.] 63 A.
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DESCENT AND DISTRIBUTION.

IIST'

§ 1. liU^v Oovernlne Descent (113T),
i '.:. Persons Entitled to Share or Inherit

(1137).

$ 3. Inheritable and Distributable Proper-
ty (1139).

§ 4. Cdurse of Descent and Distribution

(1141).
§ 5. auanllty of Estate or Share Acquired

(1142).
§ 0. Husband or Wife as Heir (1142).

Scope of topic.—This topic deals only with the rules governing the disposition

of the property of those d3ang intestate. The construction and effect of wills/"

and tlie administration and mana,gement of estates of decedents,'" are treated else-

where.

§ 1. Latv governing descent.^^—^The descent of realty is governed by the law

of its situs/^ and the succession to personalty by that of the domicile of the owner

at the time of his death." Intestacy as to any part of a decedent's estate is to

be determined as of the date of his death,"* and the distribution of his property is

governed by the laws in force at that time.'" It has been held in Wisconsin that the

right to talce property by inheritance is a natural one which cannot be wholly taken

away or substantially impaired by the legislature, though it is subject to reason-

able regulation."^

§ 8. Persons entitled to share or inherit.^''—One becomes an heir only on the

death of the ancestor,"* and the statutes in force at that time must determine who
are the intestate's heirs and their rights to the inheritance."

As a general rule, legally adopted children inherit in the same manner as

natural ones.^ A grandchild adopted by his grandfather inherits as the latter's

1068. Deposition for which no proper pred-
icate was laid held properly excluded.
Campos V. State [Tex. Cr. App.] 16 Tex. Ct.

Eep. 511, 95 S. W. 1042. Where no objection
is made to the interrogatories, answers, re-

sponsive thereto, are not open to objection
at the trial. Creel v. Keith [Ala.] 41 So.

7S0.
SS. Where witnesses were permitted to

refresh their memory from certain books and
the adverse party did not avail himself of
the opportunity of being- present and cross-
examining: from the books, he could not
complain of the nonproduction of the books
at the trial where they were under the con-
trol of the United States circuit court.

Southern Bldg. & L. Ass'n v. Penna. Fire. Ins.

Co., 23 Pa. Super. Ct. 88.

89. See Wills, 6 C. L, 1880.

00. See Estates of Decedents, 5 C. L. 1183.

91. See 5 C. L. 995.

98. See 5 C. L. 995, n. 15.

93. Must be distributed according to the
law of decedent's domicile, regardless of the

place of administration. In re Titterington's

Estate [Iowa] 106 N, W. 761.

94. Moore v. Deyo, 212 Pa. 102, 61 A. 884.

93. PLights of surviving spouse. Safe De-
posit & Trust Co. V. Gittings [Md.] 63 A.

1046. Acts 1898, 0, 331, p. 916, providing' that

husbands shall have same interest in person-
alty of deceased wives which the statute

gives widows in the estates of their deceased
husbands, held to have no operation until

deatli of wife in husband's lifetime, but

at her death and upon and by virtue of

his survivorship his rights come into being.

Id. Act has no retroactive effect and does

not apply to a case where husband had
survived his wife prior to its going into ef-

fect, but where her death occurs after that
time it Is effective, regardless of the date of
the marriage. Id.

98. Nunnemaoher v. State [Wis.] 108 N.
W. 627.

97. See 5 C. L. 995.
08. One who owns personalty absolutely

has right to give it away, and his children
cannot say that he gave same to his wife
in fraud of their rights, since they have
no rights In It. Doty v. Dickey [Ky.] 96
S. W. 544.

99. In re Garr's Estate [Utah] 86 P. 7B7.
Relationship of parties making them heirs
at law of life tenant, when deed was exe-
cuted which made such heirs remaindermen,
held not to confer any vested rights on
them during life tenant's life, but legislature
had power to provide for different line of
descent. Gilliam v. Guaranty Trust Co. [N.
Y.] 78 N. E. 697, afg. 97 N. T. S. 758. A child
adopted under the provisions of the act of
1873, giving no right of Inheritance, lis en-
titled to the benefit of Laws 1896, o. 272,
p. 225, subsequently enacted, conferring such
right. Id.

1. CHild held to have been legally adopted
and to have a right of Inheritance In the
estate of his adopted parent the same as If

he had been a natural child. CuBItt v. Cubitt
[Kan.] 86 P. 475. Words "will or devise,"
as used in I>aws 1896, p. 225, o. 272, § 60.

providing that nothing In that statute pro-
viding for inheritance by adopted children
"applies to any will, devise, or trust made
or created before June 25, 1878, or alters.

Interferes with, or changes, such will, devise,

or trust," are confined to testamentary dis-

position of property, and do not include a
grant and conveyance by deed. Gilliam v.

7 Curr. Law—72.
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child only, and not in the double capacity of child and grandchild.^ Adopting

parents and theii* heirs are not ordinarily the heirs of the adopted cMld/ though in

some states they and their heirs inherit from the child and his descendants prop-

erty received by the child from or through the adopting parents.*

By statute in most states an illegitimate child inherits from his mother equally

with legitimate children.^ In some Jurisdictions he inherits from his father if the

latter acknowledges him as his own and takes him into his family;' in others, the

aclcnowledgment gives him the right to inlierit if there are no legitimate children

or descendants of legitimate children.'' Wlien the right to inlierit is once vested

in the illegitimate, it extends to his descendants, and they likewise become heirs

in the event of the death of their father.'

The common law rule that aliens cannot inherit has been changed or abro-

gated by various treaties with foreign nations,' and by statute in many of the

states.^"

Guaranty Trust Co. tN. T.] 78 N. E. 697, afg.

97 N. Y. S. 758. Only trust created by fleed

conveying' land in trust for named bene-
ficiary for lite, "and after tier death to her
heirs at law," is one for life of beneficiary,

and hence permitting adopted child to take
did not permit him to take under a trust,

or in any manner alter or interfere with
the only trust created. Id. There being no
evidence that decedent had been legally

adopted by persons with whom he lived, held

til at latter were not entitled to any part of

his estate, but whole went to brother who
was his sole next of kin. In re Huyck's Es-
tate, 49 Misc. 391, 99 N. T. S. 502.

3. Act May 19, 1887 (P. L. 125). Morgan
V. Reel, 213 Pa. 81, 62 A. 253.

3. Rev. St. 1903, c. 4, § 6, does not make
them such heirs. Coleman v. Swick, 120

111. App. 3S1.

4. Natural mother not entitled to take

such property after death of the child of her

illegitimate adopted child. Rev. St. 1903, p.

128, § 6. Coleman v. Swick, 120 111. App.
381.' Right extends to proceeds of the prop-

erty as well as to the property in kind.

Id-

5. A claim to share in the estate as an il-

legitimate child of a decedent must be estab-

lished by clear and convincing evidence,

particularly where child was repudiated by
the latter during his lifetime. Petition dis-

missed for insufficiency of evidence. In re

Dundas' E.state, 213 Pa. 628, 63 A. 45.

a. Under Rev. St. 1898, §§ 10, 2833, where
bachelor acknowledged an illegitimate child

to be his own and took him into his family

as such, held that he acquired same right

of inheritance as though legitimate. In re

. Garr's Estate [Utah] 86 P. 757. Evidence
held to show acknowledgment. Id.

T. Under Burns' Ann. St. 1901, § 2630a, an
illegitimate child of a man dying intestate

without legitimate children or the descend-
ants of legitimate children inherits the same
as though legitimate, provided the father

during his lifetime has acknowledged him as

his own. Townsend v. Meneley [Ind. App.]

76 N B. 321. Since the statute does not re-

nuire an acknowledgment of the right to

Inherit but merely specifies what shall be

evidence to establish the relation of parent

and child it is immaterial that the acknowl-

edgment was made before the passage of the
statute. Id.

8. In re Garr's Estate [Utah] SB P. 757.
Where illegitimate child was acknowledged
by his father, held that on his death, be-
fore the death of his father, his children in-
herited from the latter. Id.

9. Provision of treaty of 1827 between U.
S. and Hanseatic Republic of Bremen .that,
in case the laws of either country prevent
the citizens of the other from entering in-
to the possession of inherited realty on ac-
count of their alienage, a period of three
years shall be granted in which to dispose
of it, held inapplicable, since no such disa-
bility was imposed on aliens by statute when
intestate died. Sparks v. Friedrich [Kan.] 82
P. 463.

10. Provision of the original, § 17 of the
bill of rights of the state constitution that
"no distinction shall ever be made between
citizens and aliens in reference to the
purchase, enjoyment, or descent of property,"
made the statute of descents and distribu-
tions apply to aliens as well as citizens and
enabled former to inherit realty. Sparks v.

Friedrich [Kan.] 82 P. 463. Amendment of
1888 permitting regulation of right of aliens
to hold property, and statute passed pursuant
thereto, held not to affect rights of foreign
heirs which had previously vested, since they
could not be divested by changes in the
law. Id. Amendment is not self-executing
so as to ipso facto abolish right of aliens to

inherit, and does not operate to change rule
that brother inherits immediately and di-

rectly from brother. State v. Ellis [Kan.]
83 P. 1045. Resident citizen half-sisters of

a resident citizen -who died intestate, leaving
neither widow nor children, and whose par-
ents both died before him, nonresident aliens

inherit his lands immediately and directly.

Id. . Alien land law of 1891, even if valid,

does not apply to case where intestate died
before its passage. Id. Upder Act Feb. 23,

1791 (3 Smith's Daws, p. 4), providing that
alien citizens shall be capable of acquiring or
taking realty by devise or descent in the
same manner as citizens, an alien husband
is entitled, as tenant by the curtesy, to
the realty of which his wife died seised.
Cooke V. Doron [Pa.] 64 A. 595. Tenancy by
the curtesy is one acquired by "descent,"
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A legitimate child of an Indian and a white man, who was a citizen of the

United States, inherits from tlie father in accordance witli state statutes.^^

In some states posthnmous" and pi-etemiitted^^ children are entitled to the

shares they would have taken had the parent died intestate.

One whom the statute in plain terms designates as entitled to inherit is not

deprived of the right by reason of the fact that he murders the intestate.^*

The effect of a transfer by the heir of his interest in the ancestor's estate is

treated elsewhere.^^ The heir at law is not to be disinherited except by express words •

in a will, or by necessary implication arising from them.^°

§ 3. Inheritable and distributcihle property."—Property not disposed of,^^ or

ineffectually disposed of^° by will, passes to the heirs or distributees under the intes-

tate laws. Vested remainders-" and contingent remainders and other contingent in-

terests, unlesa the contingency is one affecting the capacity to take,^^ descend to the

heirs or pass to the personal representatives according as the property is realty or per-

sonalty. The heirs of a timber culture entryman upon public lands of the United

States who dies before completing the period of occupancy and receiving his patent,

succeed to all his rights, and upon making the required proof take title as direct gran-

tees and purchasers from the government, and not by inheritance.^^ So too, the state

laws of descent do not affect the method of perfecting a claim under the Federal home-

wlthin the meaning- of tlie act rather than
by purchase. Id.

11. Daughter who is only heir. Fourier
V. McKinzie, 147 F. 287.

12. Under Act April 8, 1833 (P. L. 249), in

the absence of an express provision to the
contrary in the will, a posthumous child

Is entitled to the same share in its father's

estate as it would- have had if the father

had died intestate after its birth. Bowman
V. Hoke, 30 Pa. Super. Ct. 633. The statute

does not g-ive such child any greater rights

than the living children would have in the

case of intestacy. Id. Where a testator de-

vised land to his wife subject to the lien

of a judgment, and left surviving him his

wife and two daughters, and the judgment
was properly revived against the wife as

executrix and sole devisee, a posthumous
daughter was not entitled to a one-third in-

terest free from the lien of the judgment,
but took her interest subject thereto. Bow-
man V. Hoke, 30 Pa. Super. Ct. 633.

13. Child born after making of will and
not provided for by settlement or in the

will and not disinherited, there being othea-

children when the will was made, held to

have become vested with an absolute title

to the same share in father's estate that he

would have had had the latter died intes-

tate, though he died without issue before,

reaching the age of 21. Ann. Code 1892, §§

4489, 4490, construed. Watkins v. Watkins
[Miss.] 40 So. 1001. Burden of proof is up-

on pretermitted children or grandchil-

dren to show that they were not intentional-

ly omitted. Brown v. Brown [Neb.] 108 N.

W. 180. Evidence held to show intentional

omission. Id.

14. In view of Gen. St. 1901, H 2521, 2529,

2532, giving estate of wife to .husband if

there are no children, he is not deprived of

the right to it because he murders her.

McAllister v. Fair [Kan.] 84 P. 112. The
fact that a husband has murdered his wife

does not prevent him from inheriting her
estate under the intestate laws. Johnson's
Estate, 29 Pa. Super. Ct. 255.

15. See Estates of Decedents, 5 C. L.
1183.

16. In re Reed's Estate [Del.] 64 A. 822.
See, also, -Wills, 6 C. L. 1880.

17. See 5 C. L. 998.
18. See, also, Wills, 6 C. D. 1880. Four-

fifths of realty not 'devised. Gilmore v.
Jenkins [Iowa] 106 N. W. 193. Personalty
undisposed of by residuary clause. In re
Fleming, 4"8 Misc. 589, 98 N. Y. S. 306.

10. See, also. Wills, 6 C. L. 1880. Property
covered by trust which was void because
contravening the rule against perpetuities.
In re Kountz's Estate, 213 Pa. 390, 62 A.
1103.

20. Where one having a vested remainder
with possession postponed until he reaches
the age of 21 dies before that time, the
previous disposition of the ipterest termin-
ates and the heirs at law and next of kin
of the remainderman have a right to the
immediate enjoyment of the property. Hook-
er V. Bryan, 140 N. C. 402, 53 S. E. 130.

21. Passes to heirs or devisees of re-
mainderman in case of his death before
the happening of the contingency. In re
Brooke's Estate [Pa.] 63 A. 411.

22. tr. S. Rev. St. § 2448. Gould v. Tucker
[S. D.] 105 N. W. 624. Heirs take land in
such case subject to specific liens voluntarily
placed thereon by the entryman after mak-
ing final proof, but not to debts contracted
before that time. Id. This is true though ad-
ministrator of the estate uses mon'ey belong-^
ing to the estate to commutg the entry.
Id. Cou-nty court has no jurisdiction over
the claim, and no right to authorize ad-
ministrator to borrow money thereon to

purchase land from government or to au-
thorize its sale to pay mortgage given to

secure it,, and other indebtedness. Haun v.

Martin [Or.] 86 P. 371.
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stead law in case of the death of the entryman."' On the other hand the possessory

right of a locator of a mining claim, who has done nothing to perfect his title other

than to perform the required assessment work, passes to his heirs by de-

scent."'' The fact that an administrator with the will annexed deals with the

proceeds of a judgment against the Federal government based on a French spolia-

tion claim as if they were an asset of the estate does not deprive the next of kin of

their interest therein. -°

The title to lands or any interest therein vests in the heir immediately on the

death of the ancestor,^* subject to all liens and charges existing against it,^^ and

subject to the payment of the ancestor's debta."*

23. Widow to whom patent was issued un-
der U. S. Rev. St. § 2291 (U. S. Corap. St.

1901, pp. 1390, 1394), after death of husband,
took the land free from claims of daughter
under the state statute. McCune v. Bssig,

199 rj. S. 382, 50 Law. Ed. . The doctrine

of relation cannot he invoiced to confer any
Interest in the land under the state laws
upon a daughter of a deceased homestead
settler as against the widow to whom the
patent was issued in accordance with U. S.

Rev. St. § 2291. Id.

24. Is property, and passes to his heirs

by descent, and not directly as the designated
donees or beneficiaries of the United States

and hence probate court has jurisdiction

to direct their sale by the administrator.

O'Connell v. Pinnacle Gold Mines Co. [C. C.

A.] 140 P. 854.

25. In re Warren, 105 App. Div. 582, 94

N. Y. S. 286. In an application for leave

to issue execution on a judgment against an
administrator, the fund held by him was
part of the proceeds of a French spoliation

claim, and the administrator averred by af-

fidavit that there Is not property in his

hands with which to pay the judgment.

Held court should have ordered an account-

ing under Code Civ. Proc. 2725, subd. 1, to

determine whether the judgment was assets

of the estate. Id.

26. See, also. Estates of Decedents, 5 C.

L. 1183, as to right to bring actions in re-

gard to realty. Realty descends Instantly

to heir at law and does not become assets

for payment of debts unless personalty is

insufficient for that purpose. Baldwin v.

Alexander [Ala.] 40 So. 391. Failure of

plaintiffs suing in ejectment as heirs at law

of a decedent to show that they were all

and his only heirs held to preclude them
from recovering the entire Interest In the

land. Hudson v. Vaughn [Ala.] 40 So. 757.

To recover a proportionate interest, held

that it was necessary for them to show
what that proportionate interest was. Id.

Realty descends directly to the heirs, sub-
ject to the payment of the debts of the de-

ceased, and the administrator has no title

or interest therein except to the rents, un-
less it becomes necessary to resort to the

realty to pay the debts. Adams v. Slat-

tery [Colo.] 85 P. 87. A cause of action

for a trespass or injury to land such as

waste, occurring after the death of the
decedent, does not pass to the executor or
administrator, but to the heir or devisee.

Id. Executor cannot maintain action for

waste where he has no estate in the prem-

ises except a right to lease the same. Id.
In suit to enjoin execution sale on ground
that judgment debtor has no Interest in the
property, burden is on plaintiff to negative
presumption of interest arising from
fact that he is the . heir of the last
owner who died intestate. Hickey v.
Davidson [Iowa] 105 N. W. 678. Where
vendee refuses to accept deed tendered by
vendor, on latter's death,, the legal title to
the land descends to his heirs at law, subject
to the vendee's right to accept the <ieed, or
subject to the power of the chancellor to
compel him to accept it. Brackett's Adm'r
V. Boreing [Ky.] 89 S. W. 496. Heirs are nec-
essary parties to action involving the title.
Id. Title to realty vests in heir at the date
of the death of the ancestor, subject only to
the contingency of a sale of so much thereof
as may be necessary to pay the debts of the
estate in case there is not sufficient person-
alty for that purpose. Marvin v. Bowlby
[Mich.] 12 Det. Leg. N. 723, 105 N. W. 751.
Neither heir's distributive share of realty
nor the proceeds of a sale thereof in hands
of the administrator can be charged with
his indebtedness to the estate. Id. Remedy
of heirs of law of deceased mortgagor of
realty situated in a foreign state who were
not made parties to foreclosure proceedings,
held to be by a suit to recover possession of
realty In courts of that state. Nunnally v.

Robinson, 99 N. Y. S. 594. The title of the
lieir vests at the death of the ancestor, and
does not originate in a decree of distribution.
Final decree of distribution only operates to
release property of heir from, conditions to
which it was subject as the estate of a
decedent. Hume v. Laurel Hill Cemetery,
142 P. 552. May maintain suit to enjoin en-
forcement of city ordinance prohibiting
burials in cemetery in which his ancestor
owned lot though there has been no decree
of distribution. Id.

27. Where testatrix devised certain land
to S. with remainder to testatrix's heirs up-
on payment by them to the heirs of S. for
any improvements made on the land, held
that any interest acquired by the heirs of

S.. they took under the will and not from
S., and hence they could not be held bound
to carry out his contracts or answer for his
debts with property derived from him. Hill
v. Gianelli [111.] 77 N. E. 4 58.

28. For a discussion of the right to sell

realty to pay debts, and the right of creditors
to resort to realty in the hands of the heir,

see Estates of Decedents, 5 C. L. 1183. Where
sole heir accepts succession unconditionally
she acquires all the property but is liable
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The title to persoaalty/' including choses in action/" ordinarily passes ia the
personal representatives, though this rule has been changed by statute in some
states.^^

§ 4. Course of descent and distribution.^^—Brother inherits immediately and
directly from brother and not mediately tlirough the father.^' Brothers and sisters

of the whole blood generally take to the exclusion of those of the half blood.=* In
Greorgia the half blood on the paternal side takes equally with the whole blood."
In Minnesota^ realty inheirited by a child from his fatlier's estate goes to his brothers
and sisters when he dies without issue and before coming of age.^* In Kansas the
whole estate of one who leaves no wife or descendants or father or mother goes half

to the heirs of the father and half to thoee of the mother." In the District of

foi- all the debts. Pellerin v. Sanders [La.]
40 So. 917.

39. See, also, Estates of Decedents, 5 C.
L. 1183. Personalty goes to administrator
and he is the proper party to recover it,

the next of kin having no cause of action
therefor. Nunnally v. Robinson, 99 N. T. S.

594. Timber severed from realty passes to
executor. Curry v. Lanning, 105 App. Div.
615, 94 N. T. S. 535. The personalty of a
decedent does not vest in the heirs, but Is

in abeyance until administration is granted,
and is then vested In the administrator by
relation from Liie time of death. McBride v.

Vance [Ohio] 76 N. E. 938. Hence, as a gen-
eral rule, administration is a prerequisite
to the devolution of personalty. Id. No
right of action on promissory note belong-
ing to a decedent is shown by party in an
action on note by proof of possession and
that he is the sole heir of the decedent. Id.

Personalty passes to personal representa-
tives. Graham v. Spence [N. J. Eq.] 63

A. S44. Administrator takes legal title to

personalty, and it does not pass to distrib-

utees except through proper probate admin-
istration. Wright V. Holmes, 100 Me. 508,

62 A. 607. Rents of realty accruing during
decedent's lifetime go to the administrator,
but those accruing after his decease belong
to those entitled to the realty. Righter v.

Haines [N. J. Law] 64 A. 148.

30. See Estates of Decedents, 5 C. L. 1183,

as to right of representative to recover
personalty belonging to estate. Equity of
redemption in mortgaged lands descends to

heirs, subject to widow's right of dower.
Appeal of Beard [Conn.] 62 A. 704. Per-
sonal representative upon his appointment
and qualification takes title to and posses-

sion of all the personalty of a decedent.

Nelson v. Nelson [Ky.] 96 S. "W. 794. Heirs
cannot maintain action to recover personalty

belonging to estate unless representative re-

fuses to do so, in which case he must be
joined as a defendant. Id. Representative

may collect it by action without joining heirs

at law. Id. Right to sue for conversion

passes to administrator. Hagar v. Norton,

188 Mass. 47. 73 N. E. 1073. Claim to pur-

chase money of land sold passes to vendor's

personal representatives. Brackett's Adm'r
v. Boreing [Ky.] 89 S. W. 4 96. Where equi-

table title to and possession of land passed

to purchaser under title bond, held that heir

of vendor had no right to recover posses-

sion of the land for nonpayment of the

purchase price, , but remedy was action by
administrator against vendee to recover pur-

chase price. Doty v. Jameson [Ky.] 93 S.
W. 638. Action for purchase price could not
be maintained by heir, though he would
have been a necessary party if representa-
tive had asserted a vendor's lien and a ten-
der of the deed to the vendee had been re-
quired. Id. Heirs may maintain a bill in
equity to set aside for fraud mortgages exe-
cuted by an intestate aud to recover prop-
erty fraudulently obtained from him, where
the administrator refuses to sue. Marsh v.
Marsh [Vt.] 63 A. 159. Is no adequate reme-
dy at law since matter is beyond the juris-
diction of the probate court. Id.

31. Under Wilson's Rev. & Ann. St. Okl.
1903, § 6894, personalty as well as realty
passes to the heirs, subject to the control
of the probate court and hence to the pos-
session of the administrator appointed by
the court. Litz v. Exchange Bank [Okl.]
83 P. 790. Right of one holding chattel mort-
gage to foreclose and sell property of intes-
tate is suspended and held in abeyance
until appointment of an administrator. Id.
The title to personalty is suspended arid held
in abeyance pending the granting of letters
of administration. Id.

32. See 5 C. L. 999.

33. Rule not changed by Gen. St. 1901,
§ 2522. State v. Ellis [Kan.] 83 P. 1045.
Resident citizen half-sisters of a resident
citizen who died Intestate, leaving neither
widow nor children, and whose parents both
died before him nonresident aliens. Inherit
his lands immediately and directly. Id.

34. Sister of whole blood takes to ex-
clusion of sister of half blood. Watkins v.

Watkins [Miss.] 40 So. 1001. Estate in re-
mainder held to pass to brother and sister

of the whole blood to the exclusion of those
of the half blood. In re Brooke's Estate
[Pa.] 63 A. 411.

35. Civ. Code 1895, § 3355, subds. 5, 6.

Raburn v. Bradshaw, 124 Ga. 552, 52 S. E.
922

36. Under Gen. St. 1894, S 4471, subd. 7.

In re Kenny's Estate [Minn.] 106 N. W. 344.

37. Under Gen. St. 1901, § 2522, providing
that if one of the intestate's parents be dead
the whole of the estate shall go to the
survivor, and if both be dead it shall be dis-

posed of in the same manner as if they, or

either of them, had outlived the intestate,

and died in the possession and ownership
of the portion thus falling to their share
or to either of them, and so on through the

ascending ancestors or their issue, held that

where both of the intestate's parents pre-

decease him, the property descends one-half
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Columbia the heirs of the father take precedence over those of the mother.^* In

Georg-ja, where there is no surviving husband, wife, child, or lineal descendant, the

brothers and sisters of the intestate inherit.^' If the father is living he takes an

equal share ^rith the brothers and sisters.*" In New York, if there be no vndow and

no children, and no representative of a child, the whole surplus of the personalty goes

to the next of kin in equal degree to the deceased and their legal representatives.*^

Collateral relatives of equal degree of kinship with the deceased ordinarily take

share and share alike, and those of unequal degree by representation.*^ Those who
take by re23reeentation take the share to which the parent whom they represent

would be entitled if living.*' In the case. of personalty, representation is only re-

sorted to when necessary to bring the claimants to equality of position as next of

kin.** In some states it is admitted among collaterals in the same' manner as al-

lowed by law in. reference to realty.*" Thus, where the ne'arest of kin are uncles

and aunts and the children of deceased uncles and aunts, such children take per

stirpes, by representation,, the shares their i>arents would have respectively talvcn

had they survived the intestate.*" The 'same is true of grandnephews and nieces,

where the intestate's only next of Idn are nephews and nieces and the descendants

of deceased nephews and nieces,*' and of second and third cousins where the sole

next of kin are first, second, and third cousins, the descendants of deceased uncles

and aunts.**

§ 5. Quaniity of estate or share acquired.^^—The shares of the heirs or next

of kin may be increased or decreased by transfers of property made between them
and the ancestor during the latter's lifetime, depending upon whether such transac-

tions are gifts^" or advancements.'*^

§ 6. Husband or wife as heir.^''—The right to curtesy^' and dower is treated

elsewhere.^* At common law, and except where the rule has been changed by

to the heirs of each, regardless of which
parent survived the other. Sparks v. Fried-
rich [Kan.] 82 P. 463. Statute does not
cliange common-law rule that hrotlier in-

herits immediately and directly from brother.
State V. Ellis [Kan.] 83 P. 1045.

3S. Where in partition it appeared that
title was formerly in one B. who died in-

testate and without issue, but there was
no sufBcient proof that the numerous classes

of the heirs of B's father had become ex-

tinct, the court would not decree the title

to be in the kindred of B's mother, since

under D. C. Code §§ 940-944 [31 St. at L.

1342, c. 854] the former class is entitled

to priority over the latter. Smith v. Cosey,
26 App. D. C. 569.

30. Civ. Code 1895, § 3355, subds. 5, 6.

Raburn v. Bradshaw, 124 Ga. 562, 52 S. B.
922.

40. Civ. Code 1895, § 3355. Raburn v.

Bradshaw, 124 Ga. 552, 52 S. B. 922.

41. Code Civ. Proc. 5 2732, subd. 5. In re
McGovern, 98 N. Y. S. 304. Where intestate
left no ancestor, widow, descendant, brother,
or sister, but was survived by a nephew,
three nieces, and a grandnephew and grand-
niece, held that residue would be divided
into 5 equal shares, one of which would be
equally divided between grandnephew and
grandniece Id.

42. Laws 1896, p. 620, o. 547, § 287. In re

McGovern, 98 N. Y. S. 304. Where intestate

left nephew, three nieces, and a grandnephew
Bhd grandniece, held that estate would he

divided into five shares, and one share

divided equally between the grandnephew
and grandniece, it being the share their
parent would have taken if living. Id.

43. Code Civ. Proc. §,2732, subd. 11. In
re McGovern, 98 N. Y. S 304. Grandnephew
and grandniece held entitled to one share to
be equally divided between them. Id.

44. Under Eevisal 1905, § 132, personalty
should be distributed per capita between
children of deceased brothers and sisters,
who are the only next of kin. Ellis v. Harri-
son, 140 N. C. 444, 53 S. E. 299.

45. Code Civ. Proc. § 2732, as amended
by Laws 1898, p. 941, c. 319. In re Dunning's
Estate, 48 Misc. 482, 96 N. Y. S. 1110; In re
McGovern, 98 N. Y. S. 304.

48. Laws 1896, p. -620, c. 647, § 288. In
re Dunning's Estate, 48 Misc. 482, 96 N. Y. S.

1110. Rule applies equally in case of per-
sonalty under Code Civ. Proc. § 2732, as
amended by Laws 1898, p. 941, c. 319. Id.

47. Representation should be allowed to
grandnephews and nieces and they should
take the shares which their respective par-
ents would have taken if living. In re
Fleming, 48 Misc. 689, 98 N. T. S. 306.

48.

S. 306.

49.

50.

51.

1183.

52.

53.

54.

In re Fleming, 48 Misc. 589, 98 N. Y.

See 5 C. L. 1001.

See Gifts, 5 C. L. 1587.
See Estates of Decedents,

See 5 C. L. 1001.
See Curtesy, 7 C. L. 1016.
See Dower, 5 C. L. 1043.

5 .0. L.



7 Cur. Law. DESCENT AND DISTEIBUTIOX § 6. 1143

statute, a surviving husband is entitled to the whole of his wife's net personalty.^'

In some states, where the wife leaves no children or other descendants capable of

inheriting, the husband takes half of her realty and personalty.^" In Kansas, where

her only heirs are her husband and several grandchildren, the husband takes a half

of her separate realty and the grandchildren the other half.^' In some states the

widow is included as a distributee and is entitled to a child's share of the person-

alty ;°^ in others she may elect to take a child's part of the whole estate in lieu of

dower on dissenting from the provisions of the will.^° The surviving spouse is

generally given certain specified articles of household furniture and the like."" In

Indiana the survivor is entitled to one-third of the realty in fee."^. The husband of

course talces no interest in property held by his wife in trust for specified purposes."^

The widow stands on no better footing than any other distributee as to any share

of her husband's estate given her by the statute of distributions in excess of dower. "^

In Indiana, where a man has no children by a second wife, land descending to

her at his death goes at her death to the children of his first wife;"* and a widow,

having children by a previous marriage, who marries ag'ain, may not alienate realty

acquired by virtue of such previous marriage unless such children shall all be of

age and join in the conveyance, and on her death during her marriage such land

goes to the children of tlae marriage by virtue of which she acquired it."^

55. Wright v. Leupp [N. J. Eq.] 62 A.
464. Contract of assignment held not to
create enforceable trust in favor of children.
Id. Where married woman possessed of
separate personal esta,te dies without hav-
ing disposed of it in her lifetime or by will,

the title thereto vests in her husband, and
cannot be affected by granting, of admin-
istration upon her estate. Gittings v. Russel,
49 Misc. 432, 99 N. Y. S. 1064. On death of
married woman without descendants, title to

personalty which Is part of her separate
estate and which she has not disposed of

during her lifetime or by will vests in hor
husband. Austin v. Metropolitan St. R. Co.,

108 App. Div. 249, 95 N. T. S. 740. Surviving
husband is entitled to all the personalty
and choses in action, including legacies, be-

longing to his wife. Henry v. Wert [Ala.]

39 So. 711 [Advance sheets only].

56. Rev. St. 1891, § 2938, providing that

where wife dies without children or other
descendarlts capable of inheriting, husband
shall be entitled absolutely to half the realty

and personalty belonging to her at the time

of her death, subject to the payment of her

debts, applies to any wife who dies there-

after, whether she and her surviving hus-

band were married prior to its enactment
or not, and hence to property owned by her

at the time of her marriage and prior to

the passage of the act. Gilroy v. Brady, 195

Mo. 205, 93 S. W. 279.

57. Husband and several children of her

daughter by a former marriage. Oliver v.

Sample [Kan.] 84 P. 138.

58. Under Rev. St. 1898, § 3935, subd. 6,

widow held entitled to child's share of pro-

ceeds of benefit certificate payable to mem-
ber's legal heirs. Thomas v. Covert, 126 Wis.

593, 105 N. W. 922.

59. Rev. St. 1892, §§ 1830, 1833. Saxon v.

Bawls [Fla.] 41 So. 594.

60. Bev. St. 1899, § 111, providing that,

if wife dies intestate owning personalty in

her own name, husband shall be allowed,

in additionxto curtesy, to keep as his abso- '

lute property all articles and property pro-
vided for wido'w in' deceased husband's prop-
erty, by §§ 105-107, 109, does not apply where
widow dies testate. Black v. Brittain, 116
Mo. App. 386, 92 S. W. 500.

61. Under Burns' Ann. St. 1901, § 2642,
providing that, where husband survives his
wife, one-third of her realty shall descend
to him subject to its proportion of her debts
contracted before marriage, held that where
wife died without issue and realty was sold
because incapable of being partitioned in

kind, husband was entitled to one-third of
the proceeds, which was not a part of the
assets of the estate and was not subject
to payment of wife's debts contracted after
marriage. Weaver v. Gray [Ind. App.] 76

N. B. 795. Same Is true though land was
conveyed to her in considera'tion of love and
affection and she died without issue. Burns'
Ann. St. 1901, § 2628. Id.

62. Husband held to take no interest in

property received by wife under her father's
will in trust for her sole and separate use
for her life, and after her death in trust

for such of her children as she should limit

and appoint to take the same, which power
was exercised by will. Safe Deposit & Trust
Co. V. Gittings [Md.] 63 A. 1046.

63. Her share of personalty abates with
other share for payment of debts in. prefer-

ence to realty. Appeal of Beard [Conn.] 62

A. 704.
64. Under Burns' Ann. St. 1901, §§ 2652,

2660, giving widow title to one-third of lands
of which her husband was seized during
coverture, in the conveyance of which she
did not join, and Rev. St. 1881, § 2487, pro-
viding that where a man has no children

by a second wife the land descending to

her at his death shall, at her death, go to

the children of his first wife, held that

where second and childless wife survives her
husband she takes one-third in fee of realty

conveyed by him during second marriage,

under § 2652, where she does not join in

the conveyance, not as heir )DUt as purchaser.
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Commmuty property ordinarily descends onethalf to the surviving spoiise and

the other half to the children.*" If there axe no children the snrvivor takes the

whole in some states."^

The homestead of one dying without children generally descends to the widow."'

In Iowa the surviving spouse may continue to occupy the whole homestead until it

is otherwise disposed of, and may elect to retain it for life in lieu of a distributive

share."" In Texas the probate court may grant the right to occupy it to the

widow.™

In order to entitle the widow to the marital fourth under the laws of Louisi-

ana, she must show that her husband died rich and left her in necessitous circum-

stances.'^ The object of the statute is to prevent her condition being changed sud-

denly for the worse,'* and her rights must be tested by the situation or condition

at the date of the death of her husband and not at the date of the settlement of the

succession,'* and axe lost if die lives immorally during widowhood.'*

A widow may release her right of quarantine to the hear or tesrre-tenant, but

such release does not operate as a conveyance of the quarantine right, but by way
of extinguishment of it.'" A joinder by her with an heir in a mortgage to a

stranger does not operate as a release by her to the heir, but is simply an attempt by

her to convey her right to the mortgagee as security for a debt, which cannot be

enforced in a court of law." In Kentucky the widow is entitled to one-third of the

gross rents of her hiisband's dowable realty until her dower is assigned."

In Pennsj^lvania, desertion and nonsupport without lawful cause w^ill bar the

husband's rights in the estate of his deceased wife." In Minnesota, where a divorce

which she can convey, and the husband hav-
ing conveyed during- his lifetime, nothing
remains to descend to. the children of his
first wife under S 2487. Fry V. Hare [Ind.]

77 N. E. 803.
05. 1 Bev. St. 1852, pt. 1. c. 27, 5 18, as

amended by laws 1879, p. 123, c. 44. Pence
V. Long [Ind. App.] 77 N. B. 961. A con-
veyance by her Is void unless all the chil-

dren are of age and all join therein. Id.

66. Civ. Code § 1402. V^'ife does not take
half absolutely , and an additional one-third
of the remaining half as heir. In re Angle's
Estate [Cal.] 82 P. 668.

67.. Under Rev' St. 1895, art. 1696, wife's
interest In community property vests in her
surviving husband. Stein v. Mentz [Tex. Civ.

App.] 15 Tex. Ct. Rep. 4, 94 S. W. 447. Evi-
dence held to sustain finding that wife left

no children. Id. In absence of evidence
court may assume that property Vas ac-

quired during existence of marriage relation.

Id. Evidence held to show that appellees
were nephews and niece of deceased husband
and his' only heirs at law. Id.

68. Laws 1899, c. 4730, p. 119, providing
that home>5tead of one dying withoxit chil-

dren shall descend to widow and shall not be
the subject of devise by will, Is not in con-
flict with Const, art. 10, § 4, relating to home-
steads (Saxon V. Rawls [Fla.] 41 So. 594;
Thomas v. Williamson [Fla.] 40 So. 831),
nor is it in conflict -with art. \0, § 1 (Saxon
V. Rawls [Fla.] 41 So. 594), nor with Const.
1885, art. 3, § 16,- providing that each law
shall embrace but one subject which shall

bo briefly expressed in the title (Id.), nor
with § 1 of the 14th amendment to the

Federal constitution as seeking to abridge

the privileges of one class of citizens (Id.).

69. Code § 2985. John Deere & Co. v.
Meyer [Iowa] 108 N. W. 236. Must be some
evidence of an election to take homestead
before such right will be established or
recognized, since survivor will be deemed to
have .taken distributive share in absence of
any showing as to an election. Id. Quit-
claim deeds of other land to children by
husband held not to show an election ito

take distributive share, where within three
months after administration was granted
he filed formal electI,on to take homestead.
Id.

70. Widow who abandons homestead as-
signed to her by pi-obate court held entitled
only to an undivided one-third interest for
life in lands of her husband. Mecaskey v,

Morris [Tex. Civ. App.] 89 S. W. 1085.
71. Succession of Kunemann, 115 La. 604,

39 So. 702.
72. Succession of Kunemann, 115 La. 604,

39 So. 702. Where deceased was supported
entirely by wife's earnings up to time of
his death, held that widow was ^pot en-
titled to marital fourth as against liis

mother, "who "was his forced heir, on dis-
covery 10 years after his death 'that he
was owner of valuable stocks. Id.

73. Must be in necessitous circumstances
fet the time of his death. Succession of
Kunemann, 115 La. 604, 39 So. 702.

74. Succession of Kunemann, 115 La. 604,
39 So. 702.

7."), 76. Penney v. Weems [Ala.] 39 So.

574.
77. Under Ky. St. 1903, § 2138. Redmond

V. Redmond's Adm'x [Ky.] 91 S. W. 260.

78. The lawful cause which will justify
a husband in separating from his wife and
refusing to support her and prevent the act
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is granted to wife on ground of adultery, slie has same interest in Ms ^tate as

upon his death.''"

Detectives; Detekmination of CoKFticxiNG Claims to Realty, see latest topical index.

DETINUE.*

To maintain the action of detinue,, the plaintiff must have property in the

thing sought,*^ a right to its immediate pos.session,^^ the property must be capable

of identification,*^ and have value,'* and must be in the possession of defendant

at the time of commencing the suit.*° Detinue will lie to recover the possession of

promissory notes.^° Demand is essential only when neceasary to render the de-

tention unlawful. '^ The plea of tlie general issue puts in issue plaintiff's right of

recovery,*' and evidence negativing plaintiff's right to immediate possession or

defendant's wrongful possession, is admissible thereunder.'" Where defendant is not

a trespasser as to his possession,"" damages for detention prior to the service of the

writ cannot be recovered without special demand."* Only the legal title is avail-

able to one called ia under the Alabama statute."' In Alabama the defendant in

an action of detinue by a mortga,gee may iuterpose any defense whidi would have

been available in an action on the debt, except the statute of limitations,"' but no
affirmative judgment can be rendered."* As in other actions the proof must cor-

respond to the allegations."" In Alabama the jury need assess the separate value

of the things sued for only when practicable."

DiEviATiQN; DiLATOEY PLEAS, See latest topical Index.

of May 4, 1885, P. L. 430, from operating to
debar him, after her decease, from claiming
his rights In her estate under the intestate
laws, must be such as would entitle him to a
decree of divorce against her, and the burden
of proof la upon him. Hayes's Estate, 23
Pa. Super. C?t. 670.

79. Llnse V. Linse [Minn.] 108 N. W. 8.

Judgment awarding her alimony In lieu of

All other rights held final, and. having ac-
cepted alimony so awarded, she was estopped
to deny its validity. Id.

80. See 5 C. L. 1003.
81. Hefner v. Fldler, 58 W. Va. 159, B2 S.

E. 513. General or special property. Ryall
V. Pearson Bros. [Ala.] 41 So. 673.

82. Hefner v. Fldler, 58 W. Va. 159, 52

S. E. 513; Ryall v. Pearson Bros. [Ala.] 41 So.

673. Where a conditional contract of sale

by mistake omits interest, until corrected in

equity, detenue will not lie until default

In payment of purchase money Wellden v.

Witt [Ala.] 40 So. 126.

83. Hefner v. Fldler, 68 W. Va. 159, 62

S E 513
84! Hefner v. Fldler, 58 W. Va. 159, 52

S. E. 513. Where a contract of sale has
been rescinded, notes given by the buyer
for the purchase price have no value suf-

ficient to sustain detinue. Id.

85. Ryall v. Pearson Bros. [Ala.] 41 So.

673. Defendant must have had possession

some time prior to the bringing of the suit.

Hefner v. Fidler, 58 W. Va. 159, 52 S. E.

513.

8fi. Hefner v. FiSler, 58 W. Va. 159, 62

S. E. 513.

87. Worthlngton v. Rhodes & Son Co.
[Ala.] 39 So. 614. Where a conditional sale
contract provides for possession by st Her
if the purchaser sells the property without
his consent, upon breach of the con-
dition the third party's possession ts wrong-
ful and no demand is necessary. Id.

88. Equivalent to the common-law plea of
non detinet. Ryall v. Pearson Bros. [Ala.]
41 So. 673.

89. Snellgrove v. Evans [Ala.] 40 So. 567.
Evidence of a Hen in favor of defendant
held admissible. Id.

90. A mortgagee who obtains possession
by an action of detinue against a third per-
son In possession and in which suit tho
mortgagor is made a party, is not a tres-
passer as to a subsequent mortgagee. Daniel
Bros. V. Jordan [Ala.] 40 So. 940.

91. Daniel Bros. v. Jordan [Ala.] 40 So.
940.

92. One called in under Code 1896, 5 2634,
cannot assert a paramount lien or an equi-
table title. Howard v. Deens, 143 Ala. 423,
39 So. 346.

93. Under 'Code 1896, § 1476, breach of
warranty and false representation in a sale
may be asserted in an action of detinue under
the purchase-price mortgage. McDaniel v.

Sullivan [Ala.] 39 So. 355.

94. McDaniel v. Sullivan [Ala.] 39 So.

355.
95. Where the complaint In detinue by a

mortgagee describes the miile as a "dark
bay," a description In the mortgage as a
"black" mule, is not such' a variance as to

render the mortgage Inadmissible. Holman
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DIRECTING VERDICT AND DEMl'RRER TO EVIDENCE.

§ 1. Directing Vtrdlet (1146). The Mo-
tion (1151). Effect of Ruling; Appeal; Waiv-
er (1153).

§ 2. Demurrers to Evidence (1154). Ef-
fect (1155). Waiver (1155).

Insufficiency of evidence, while the most frequent groiind for directed verdict

or demurrer to evidence, is frequently raised in other ways. Accordingly, reference

must be had to topics dealing with the specific subject-matter for a full treatment

of sufficiency of evidence on particular questions.
"'^

§ 1. Directing verdict. Grounds and occasions."^—^The power of a superior

court to direct a judgment is practically commensurate with its power to direct a

nonsuit;'" and the power of a trial court to direct a verdict is governed by the

same principles which authorize it to sustain a demurrer to the evidence. The
principles differ slightly in their application.^ The direction to return a certain

verdict is in fact a withdrawal of the case from the jury and a decision by the

court.* In directing a verdict the form of the instruction, or the particular words

used by the judge, are of no moment, for the act of the jury in returning the ver-

dict is merely formlal.' Such a direction js not an instruction within the terms of

the rule requiring all instructions to be in writing.* A direction of a verdict for

plaintiff reserving the question of law "whether there is any evidence to go to the

jury entitling the plaintiff to recover" is an inappropriate form, as a reserved ques-

tion of law capable of a clear statement should be so stated." The failure of a com-

plaint to state a camse of action is a good ground for the direction of a verdict for

defendant." It is the duty of the court to direct a verdict where there is no evi-

dence' or a mere scintilla of evidence' to support the cause of action," or where the

V. Clark [Ala,] 41 So. 765. Nor the fact that
the complaint alleges a sale about "two or
three" years prior to the bringing of the
suit, while the mortgage proves a sale only
one year and nine months before. Id.

"Where there is a substantial correspondence
between the description of the mule in the
complaint and In the mortgage, a variance
in regard to age Is immaterial. Id.

96. W^here the evidence only discloses the
value of the property as a whole, an entire
assessment is proper under the statute.

Howard v. Deens, 143 Ala. 423, 39 So. 346.'

97. See such topics as Master and Serv-
ant, 6 C. L. 621. See, also. Appeal and
Review, 7 G. L.. 128, for extent of appellate
review of verdicts.

98. See 5 C. L.. 1004.

99. Weir V. Seattle Blec. Co., 41 Wash. 657,

84 P. 597.
1. Taylor v. Modern Woodmen of Ameri-

ca [Kan.] 83 P. 1099.

2, 3, 4. Lacy Bros. v. Morton [Ark.] 89 S.

W. 84 2.

5. Higgs V. Bair, 213 Pa. 402, 62 A. 1086.

6. .McPherson v. Hattich [Ariz.] 85 P.
731.

7. Huntt V. McNamee [C. C. A.] 141 F.
293; Libby v. Cook [111.] 78 N. E. 599; Chicago
& C. Coal Co. V. Hartwell, 122 111. App. 330.

"W'^here plaintiff failed to support the al-
legations of his petition, a peremptory in-

struction for defendant with the option of

a compulsory nonsuit was proper at the close

of plaintiff's evidence, notwithstanding the
absence of proof in support of defendant's

plea of res judicata. Matousek v. Bohemian

Roman Catholic First Cent. Union, 192 Mo.
588, 91 S. W. 538. Where the evidence in an
action for injuries to a pass'eiiger entirely
failed to show any wantonness on the part
of the trainmen, the general affirmative
charge with hypothesis for defendant was
properly given as to counts alleging wan-
tonness. Sweet v. Birmingham, R. & Elec.
Co. [Ala.] 39 So. 767. A peremptory instruc-
tion for defendant is proper where there is

no evidence of defendant's negligence as
charged and the doctrine of res ipsa lociuitur
is not applicable. Baltimore, etc., R. Co.
V. Friend, 119 111. App. 306. The trial Judge
may order a verdict, although the jury have
been allowed a view, if it does not appear
that the jury could have acquired from the
view knowledge of material facts which
were not put in evidence in court. McMahon
v. Lynn & B. R. Co. [Mass.] 77 N. B. 826.

Where plaintiff's case rested solely on the
statutory presumption of negligence arising
from the killing of stock, and the testimony
of defendant's engineer, neither disputed nor
unreasonable, showed that the killing was
unavoidable, defendant was entitled to a per-
emptory instruction. Southern R. Co. v. Mur-
ry [Miss.] 39 So. 478.

8. Libby v. Cook [111.] 78 N. B. 599; Dye
V. Corbin [W. Va,] 53 S. E. 147. Until the
supreme court sees fit to modify or abolish
the "scintilla rule," it is the duty of a
nisi prius judge to follow and apply it, not-
withstanding his personal inclination or his
opinion as to the merits'of the case. Barr v.
Poor, 7 Ohio C. C. (N. S.) 333. But it has
no longer its former force and vigo-r In



7 Cur. La-w. DIRECTIKG VEEDICT, ETC. § 1. 1147

evidence or admitted facts, with all the reasonable inferences therefrom, is insuffi-

cient to 'Warrant a verdict,^" or where the evidence on material points is undisputed^^

so that the only issue is one of law," or is such that all reasonable men or ordinary

minds could draw but one conclusion therefrora,^^ or where there is a material

variance between the plaintiflE's alleg'ations and his proofs.^*

Defendant is entitled to a directed verdict where, after admitting every fact prov-

ed by plaintiff, as well as the reasonable inferences therefrom, plaintiff has failed to

establish his case/° or where there is no conflict in the evidence on the material and

controlling issues, and, with all its reasonable inferences, it demanded a verdict for

him,^" or where plaintiff's witnesses established defendant's case,^^ or where issue was

joined on a plea to the entire cause of action and the plea was proved Mdthout any con-

Ohio, and "where the probative value of
plaintiffs evidence is so slight that a motion
for A, new trial would have to he granted it

a verdict be based upon it, it is the duty of

the court to grant a motion to nonsuit or

to direct a verdict for defendant at the con-
clusion of plaintiff's evidence. MacBride v.

Gould, 3 Ohio N. P. (N. S.) 469.

9. The courts of the United States have
always exercised the right to control the
disposition of causes "when either the al-

legations of the plaintiff or the evidence
in support thereof fails to make out a case.

Huntt V. McNamee [C. C. A.] -141 F. 293.

Direction of verdict for insufficiency of plain-

tiff's evidence affirmed. TurnbuH v. Ross [C.

C. A.] 141 P. 649. Where the proof does
not fairly tend to make a case for plain-

tiff, it is proper to direct a verdict for de-

fendant. Eowen v. Chicago & N. W. R. Co.,

117 111. App. 9. Where the evidence will not
authorize a recovery, a directed verdict for

defendant on the ground that the petition

did not allege a cause of action is not ground
for reversal even if the petition is sufficient.

Siewerssen v. Harris County [Tex. Civ. App.]
91 S. W. 333. Where, in an action for in-

juries at a crossing, the evidence showed
contributory negligence on plaintiif's part

and no willfulness or wantonness on the

niotorman's part, a verdict should have been
directed for defendant. Sims v. St. Louis

& S. R. Co., 116 Mo. App. 572, 92 S. W. 909.

Where the court is able to see, in an action

for personal injuries, that the .negligence

complained of was not the proximate but the

remote cause of the injury, the court must
direct a verdict for defendapt. Snyder v.

Colorado Springs, etc., R. Co. [Colo.] 85 P.

6S6. In a suit to recover money retained

by attorneys as fees, where the undisputed

evidence showed a contract for a reasonable

fee and the sum retained was reasonable and

fair under the circumstances, the general af-

firmative charge for defendants was proper.

German v. Browne [Ala.] 39 So. 742.

10. Smithley v. Snowden, 120 111. App. 86;

Libby v. Cook [111.] 78 N. B. 599; Dye v. Cor-

bin [W. Va.] 53 S. B. 147; Bartlett v. Wabash
R Co 220 111. 163, 77 N. B. 96; McGuire v.

Blount, 199 U. S. 142, 50 Law. Bd. ;
Ford v.

Ford 27 App. D. C. 401; Scott v. District

of Columbia, 27 App. D. C. 413. No legally

sufficient evidence of a breach of covenant

sued on. Lucente v. Davis, 101 Md. 526, 61

A 622 In an action against a city for

injuries caused by a falling sign, aUeged

to have been maintained contrary to an ordi-

nance, where the ordinance was not introduc-

ed In evidence, a peremptory instruction
should have been given for the city. Loth v.

Columbia Theater Co. [Mo.] 94 S. W. 847.
11. Woodward v. Chicago, etc., R. Co. [C.

C. A.] 145 F. 577. Where the facts are ad-
mitted and all reasonable minds agree that
an injury was the result of plaintiff's own
negligence, the court may so inform the
jury by a peremptory instruction. Hewes v.

Chicago & E. L R. Co., 217 111. 500, 75 N.
B. 515; Northern Pac. R. Co. v. Jones [C. C.

A.] 144 F. 47. Where the facts were con-
clusively determined by the admission in

evidence of a default judgment in a case be-
tween the same parties involving the same
facts, the court properly directed a verdict.
Standard Supply & Equipment Co. v. Merritt,
48 Misc. 498, 96 N. Y. S. 181.

1'2.^ Lamberida v. Barnum [Tex. Civ. App.]
14 Tex. Ct. Rep. 434, 90 S. W. 698; Ziehn v.

United Elec. Light & Power Co. [Md.] 64 A.
61; Merritt v. State [Tex. Civ. App.] 15 Tex.
Ct. Rep. 925, 94 S. W. 372. The question of
negligence is one of law where the evidence
is undisputed and where, with all justifiable

inferences therefrom, it is so insufficient that
reasonable minds "would so pronounce it

without hesitation or dissent. Darrow v.

The Fair, 118 111. App. 665. In an action
for the death of a section foreman by being
struck by a train, a directed verdict for
defendant on the ground of assumption of

risk sustained. Ives v. Wisconsin Cent. R.

Co. [Wis.] 107 N. W. 452.

13. Maffl V. Stephens [Tex. Civ. App.] 15

Tex. Ct. Rep. 140, 93 S. W. 158; Hutchens v.

St. Louis S. W. R. Co. [Tex. Civ. App.] 89

S. W. 24.

14. It was not error to direct a verdict for

defendant where the complaint charged him
with liability for his agent's negligence, and
it appeared that the alleged agent was an
independent contractor (Huntt v. McNamee
[C. C. A.] 141 P. 293), but affirmative charge
asked solely on the theory of a variance in

the complaint and evidence, properly refused
(Birmingham R. Light & Power Co. v. Enslen
[Ala.] 39 So. 74).

15. Miller v. Metropolitan Life Ins. Co.

[Ky.] 89 S. W. 183; Southern R. Co. v, God-
dard [Ky.] 89 S. W. 675.

10. Civ. Code 1895, § 5331. Kern v. Kansas
City Southern R. Co. [Ga.] 64 S. E. 355.

17. Where, at the close of plaintiff's case,

defendant's motion for a directed verdict was
denied, and he introduced evidence, none of

which helped plaintiff's case, defendant's

motion for a directed verdict at the close

of all the evidence should have been granted.
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flict in the evidence.^' If the evidence, on the trial of a case appealed from a justice's

court, demands a verdict for defendant, the judge may direct such verdict;^* and

if the plaintiff does not wish to be concluded by the verdict, he should move to dis-

miss the case before the verdict is rendered.^" An instruction to find for the de-

fendant on one count caimat be granted until all the evidence on both sides is in.''

It is generally held to be the duty of the court to direct a verdict where a contrary

verdict would have to be set aside as against the testimonj'-,''* but this rule does not

obtain in Washington,"^ nor in Illinois;"* but peremptory charges should be given

only where the evidence, taken as absolutely true and so found by the jury, would

establish no legal right or fail to maintain the issue."^ Where the facts admit of

but one inteirpretation, are not questioned by the opposite party, and the witness

is not impeached, the court may in its discretion submit the case to tj^e jury or

peremptorily instruct a verdict."* Although evidence is uncontradicted, yet where

a reasonable doubt may be entertained of the accuracy of the knowledge of .wit-

nesses, an issue is raised for the jury."^ Upon a motion to direct a verdict for

defendant for failure of proofs, it is within the sound discretion of the court, on

motion of plaintiff, to grant a continuance to procure certain evidence."' Where
the damages depend upon expert or opinion e\ridence, although plaintiff's testimony

is uncontradicted or unimpeached, the court ought not to direct a verdict, but

should permit the jury to assess the damages,"' and if there is any substantial evi-

dence bearing upon the issue,'" whether direct or inferential,"^ with inferences

legitimately to be drawn therefrom"" to which the jury might, in the proper exer-

cise of its ifunetion, give credit, the court cannot rightfully direct the jury to find

in opposition thereto,"" even though such evidence is slight"* or is uncorroborated

Dow' v. Kansas City Southern B. Co., 116
Mo. App. 555, 92 S. W. 744.

18. Gilliland v. Martin [Ala.] 42 So. 7.

19, 20. Callaway v. Southern R. Co. [Ga.]
55 S. E. 22.

21. White V. Wilmlng-ton City R. Co. [Del.]

22. Hi Williamson & Co. v. Nigh, 58 W. Va.
629, 53 S. E. 124; Green v. Maoy [Ind. App.]
7G N. E. 264. Under 1 Mills' Ann. Code §

217, subd. 6. Livesay v. First Nat. Bank
[Colo.] 86 P. 102. It Is the settled rule of

the Federal courts that it is the duty of
the trial judge to direct a verdict where,
in his opinion, the evidence would not
sustain a verdict for the adverse party.
TurnbuU v. Ross [C. C. A.] 141 F. 649; Ford
V. Ford, 27 App. D. C 401; Scott v. District

of Columbia, 27 App. D. C. 413; Huntt V.

McNamee [C. C. A.] 141 F. 293; Western
Union Tel. Co. v. Baker [C. C. A.] 140 F.

315. Where the trial court has directed a
verdict in a case where the evidence, though
conflicting, was of so conclusive a character
that the court in the exercise' of sound dis-

cretion would set aside a contrary verdict,
the appellate court cannot reverse the judg-
ment unless the evidence was not of such
conclusive character. Woodward v. Chicago,
etc., R. Co. [C. C. A.] 145 F. 577.

23. Weir v. Seattle Blec. Co., 41 Wash.
657, 84 P. 597.

24". Ware v. Illinois C. K. Co., 119 111.

App. 456; Fleming v. Ludington, 121 111. App.
54.

25. Fore v. Alabama & V. R. Co. [Miss.]

39 So. 493. A motion for peremptory in-

struction can be granted only where there

Is no fact in dispute, no conflict in the evi-

dence; and no theory of the case upon which
the plaintiff would be entitled to recover.
Sovereign Camp, Woodmen of the World,
V. Welch [Okl.] 83 P. 547.

26, 27. Prjtchard v. Hooker, 114 Mo. App.
605, 90 S. W. 415.

28. Wilson V. Johnson [Fla.] 41 So. 395.
2». Prltchard v. Hooker, 114 Mo. App. 605,

90 S. W. 415.
30. There is always a preliminary ques-

tion for the judge before the submission of
a case to the jury, and it is not whether
there Is any evidence but whether there is

any substantial evidence upon which a jury
may properly render a verdict. Western
Union Tel. Co. v. Baker [C. C. A.] 140 F.
315.

31. McManus v. Oregon Short Line R. Co.
[Mo. App.] 94 S. W. 743.

32. Western Underwriters Ass'n v. Han-
kins [in.] 77 N. B. 447.

33. Wabash R. Co. v. Barrett, 117 111. App.
315; Libby v. Cook [111.] 78 N. E. 599; Ala-
bama Great Southern R. Co. v. Bonner [Ala.]
39 So. 619; Waters v. Davis [C. C. A.] 145 F.
912; Snydor v. Arnold [Ky.] 92 S. W. 289;
Sanders v. Houston, etc., R, Co. [Tex. Civ.
App.] 14 Tex. Ct. Rep. 567, 91 S. W. 245;

Smith V. Cashie & C. R. & Lumber Co., 140
N. C. 375, 53 S. E. 233; Robert Buist Co.- v.

Lancaster Mercantile Co. [S. C] 52 S. E.
789. Evidence as to whether defendant had
neglected to properly protect the place where
decedent worked, and as to his contributory
negligence. Reilly y. Troy Brick Co. [N. Y.]
77 N. E. 385. Held that there was evi-
dence of plaintiff's injury being caused by
the defective condition of the car and Its ap-
pliances. Chicago & J. Elec. R. Co. v. Muff,
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and contradicted." WTiere there are several defendants in an action in tort and

the plaintiff is entitled to go to the jury as to one of them, it is error to instruct

the jury to find them not guilty.'" In such ease the court could properly direct a

verdict as to any defendant against whom there was no evidence, or submit the case

to the jury with proper instructions as to such defendant.'' In Texas an issue

raised by the evidence must be submitted to the jury, although the evidence would

not warrant a verdict thereon in favor of the party at whose instance it was sub-

mitted.'' Where the real facts in a case have not been established by the evi-

dence,^" or where the evidence is conflicting,*" and such as to afford an inference

adverse to the right of recover}' by the party asking the charge," so that different

minds may draw different inferences o» conclusions from it,*^ the case should be

122 111. App. 183. Though the only evidence
is the uncontradicted evidence of the party
having the burden of proof, a question of
fact is presented requiring submission to
the jury. Fuller Buggy Co. v. Waldron, 99
N. T. S. 561. Where, in an action by a
wife to recover property levied on as her
husband's, there was other evidence of her
claim besides that of herself and her hus-
band, it was proper for the court to refuse
a directed verdict for defendant. Hawley v.

Bond TS. D.] 105 N. W. 464. In an action to
compel the construction of an overhead cross-
ing "Where the issue was whether a grade
crossing was agreed upon and there was no
evidence of such agreement, the court proper-
ly refused to direct a verdict for defendant.
Herrstrom v. Newton & N. W. R. Co. [Iowa]
105 N. W. 436.

34. McManus v. Oregon Short Line R. Co.
[Mo. App.] 94 S. W. 743.- Where there is any
evidence in support of the action, defendant
is properly denied a directed verdict. Louis-
ville & N. R. Co. V. Fowler [Ky.] 96 S. W.
568; Kellyville Coal Co. V. Strine, 217 111.

516, 75 N. E. 375.

33. Holladay v. Rutledge [Ala.] 39 Sc.

613; Kitler v. People's St. R. Co., 27 Pa. Super.
Ct. 602.

36. Aygarn v. Blue, 118 111. App. 393. In
an action for alienation of affection, proof
against one codefendant failing, a joint mo-
tion for a directed verdict was properly
overruled, although It would have had to

be sustained if made separately by the co-

defendant against whom no cause of action

was proven. Harvey v. Harvey [Neb.] 106

N. W. 660.

37. Aygarn v. Blue, 118 111. App. 393.

38. Waggoner v. Wyatt [Tex. Civ. App.]
16 Tex. Ct. Rep. 196, 94 S. W. 1076.

30. Facts from which negligence may be
reasonably inferred. Vrooman v. North
Jersey St. R. Co., 70 N. J. Law 818, 59 A.

459.
40. Kitler V. People's St. R. Co., 27 Pa.

Super. Ct. 602; Snyder v. Rougher [Pa.] 63

A. 893; Bishop Co. v. Shelhorse [C. C. A.] 141

F 643; Wabash R. Co. v. Barrett, 117 111. App.

315; McCune v. Badger, 126 Wis. 186, 105 N.

"W. 667; Kenneweg Co. v. Miley [W. Va.] 53 S.

E. 556: BuUard v. Hudson [Ga.] 64 S. B.

132; Home Ins. Co. v. Chattanoochee Lumber
Co. [Ga.] 55 S. E. 11; Birmingham R. Light

& Power Co. v. Bnslen [Ala.] 39 So. 74;

Romano v. Vicksburg B. & Light Co. [Miss.]

39 So. 781; Tennessee Goal, Iron & R. Co.

V. Bridges tAla.] 39 So. 902; Holman v. Cal-

houn [Ala.] 40 So. 356; Gates v. Morton

Hardware Co. [Ala.] 40 So. 509; Reeder v.

Huffman [Ala.] 41 So. 177; Wilson v. Taylor
[Ala.] 41 So. 824; Seiber v. Johnson Mercan-
tile Co. [Tex. Civ. App.] 14 Tex. Ct. Rep.
293, 90 S. W. 516. Evidence as to scope ot
contract. Guild v. Pringle [C. C. A.] 145 F
312. The question of plaintiff's contributory
negligence, like .{iny other question of fact,
is for the jury when conditioned by con-
flicting testimony or doubtful deductions
from the evidence. Western Union Tel. Co.
V. Baker [C. C. A.] 140 F. 315. The court
is not justified in jvithdrawing a question
of fact from the jury because plaintiff's
witnesses disagree. Goff v. Philadelphia
[Pa.] 63 A. 431. Where defendant's testi-

mony flatly contradicts the case made by the
plaintiff, the real facts can be determined
only by the jury. Vrooman v. North Jersey
St. R. Co., 70 N. J. Law, 818, 59 A. 459. In
an ejectment suit the evidence as to the loca-
tion of the land on section 25 or 26, being
irreconcilably conflicting, the general af-
firmative charge with hypothesis, requested
by plaintiff, was properly refused. Shiver
V. Hardy [Ala.] 39 So. 669. There being some
conflict in the evidence in an ejectment suit

as to whether the purchaser took actual pos-
session, to what extent, and for how long,

and as to the nature of the possession claim-
ed by both parties. It was error to

direct a verdict for defendant. Harrisa
V. Howard [Ga.] 55 S. E. 59. Where there

are not only Issues of negligence raised on
the complaint but also issues of contributory
negligence raised by the defendant an in-

struction that, if the evidence is evenly
balanced, the verdict must be for defendant
is erroneous. Hickey v. Rio Grande Western
R. Co., 29 Utah 392, 82 P. 29.

41. Southern R. Co. v. Hill [Ala.] 39 So,

987.

43. Roedler v. Chicago, etc., R. Co. [Wis.]

109 N. W. 88; United R. & Blec. Co. v. Weir,

102 Md. 286, 62 A. 588; St. Louis S. W. R.

Co. v. Demsey [Tex. Civ. App.] 13 Tex. Ct.

Rep. 961, 89 S. W. 786; Zlehn v. United Blec.

Light & Power- Co. [Md.] 64 A. 61; Merritt

v. State [Tex. Civ. App.] IB Tex. Ct. Rep.
925, 94 S. W. 372. Where there was evidence
tending to show that the location of the

disputed boundary line was otherwise than
as claimed by plaintiff, it was not error to

refuse a charge that its location should be

ascertained in accordance with plalntifll'a

contention. Hatfield v. Kimbrough [Tex.

Civ. App.] 13 Tex. Ct. Rep. 927, 90 S. W.
712.
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submitted to the jury;*' but it is the exclusive province of the court to determine

whetlier conflicting reasonable inferences may fairly be drawn fro'm the evidence.*^

The case must also be submitted to the jury when it depends on the weight of evi-

dence*'- or the credibility of witnesses.*" Where plaintifE's oral evidence was not

contradicted but defendants admitted no fact entitling plaintiff to recover, the in-

terest of the plaintiff in the event of the suit w'as of itself sufficient to require the

submission of the case to the jury;*' but the rule that the credibility of a witness

who is a party to the action must be submitted to the jury is not absolute and in-

flexible, and where his evidence is not contradicted directly or by inference, is not

improbable or surprising or suspicious, there is no reason to deny its conclusive-

ness.** A^liere there are several issues of fact and both parties move for a directed

verdict, a subsequent motion by the unsuccessful party for a submission to the jury,

without specifying any particular questions of fact, may be denied,*' and where the

ic.fciniony is conflicting, the trial court, disbelieving plaintiff's testimony, may set

aside a verdict rendered for him and grant a^ new trial, but cannot direct a verdict

for defendant. '*" A request by the party having the burden of the issue, for tlie

direction of a verdict, should not be granted when the verdict must be based upon
the testimony of witnesses wholly or partially.^'- The court cannot take the case

from the jury by charging some theory unsupported by the evidence.'^

Plaintiff is entitled to a directed verdict where he makes out a prima facie

case'**' or proves his ease as laid,''* or where his testimony is positive, imcontra-

43. Where the evidence is conflicting, a
submission of plaintiff's with apparent ap-
proval, and defendant's so as cast doubt
upon its truthfulness, was error. Ling'le v.

Scranton R. Co. [Pa.] 63 A. 890.
44. McCune v. Badger, 126 Wis. 186, 105

N. W. 667.
45. Semet-Solway Co. v. Wilcox [C. C. A.]

143 F. 839; Kenneweg Co. v. Miley [W. Va.]
53 S. B. 556; Folley v. Chicago, etc., R. Co.
[Okl.] 84 P. 1090.

46. Folley V. Chicago, etc., R. Co. [Okl.]
84 P. 1090; Kenneweg Co. v. Miley [W. Va.]
53 S. E. 556; Siebe v. Heilman Mach. Works
[Ind. App.] 77 N. E. 300; Smith v. Cashie &
C. R. & Lumber Co., 140 N. C. 375, 53 S. B.
233. Where plaintifE's claim rests on oral
evidence, the credibility of the witnesses is

for the jury. BaHlett v. Rothschild [Pa.] 63
A. 1030. . The question of the credibility of
plaintiff was for the. jury, and her contra-
dicting herself did not warrant a directed
verdict for defendant. Chicago & A. R. Co.
v. Jennings, 217 111. 494, 75 N. B. 560.

47. Dvsart-Cook Mule Co. v. Reed, 114 Mo.
App. 296, 89 S. W. 591.

48. Electric Fireproofing Co. v. Smith, 99
N. T. S. 37.

49. Bowers v. Ocean Ace. & Guarantee
Corp., 110 App. Div. 691, 97 N. Y. S. 485.

50. Dowling V. Brooklyn Heights R. Co.,
107 App. Div. 312, 95 N. Y. S. 105.

31. Stephens v. American Car & Foundry
Co. [Ind. App.] 78 N. E. 335.

52. Where, under the evidence, the acci-
dent which caused plaintifE's injury must
have resulted from defendant's negligently
allowing rocks, etc., to accumulate danger-
ously near the car track, or from plaintiff's

slipping off a rail beside the track onto the
car, it was not error to refuse defendant's re-

quest to charge that it might have resulted
from a rock in some "unknown and accident-

al way getting on the track." Western
Coal & Min. Co. v. Honaker [Ark.] 96 S. W.
361.

.">3. Hi Williamson & Co. v. Nigh, 58 W.
Va. 629, 53 S. E. 124; Armour Packing Co. -v.

Vietch-Young Produce Co. [Ala.] 39 So. 680.
Where plaintiff makes a prima facie case
and defendant introduces conflicting testi-
mony, it is error to direct a verdict against
plaintiff, although there may be some is-
sues upon which defendant's is the
only positive testimony. Taylor v. Modern
Woodmen of America [Kan.] 83 P. 1099. It
was not error to refuse to direct a verdict
tor defendant because plaintiff did not show
that the Insured was a member in good
standing at the time of his death, that be-
/Ing matter of defense. Kinney v. Brother-
hood of American Yeomen [N. D.] 106 N.
W. 44; Hutchens v. St. Louis S. W. R. Co.
[Tex. Civ. App.] 89 S. W. 24. Where it was
shown that decedent was. killed by a train,
that the servants operating it were negli-
gent, that such negligence caused his death,
and that he was free from contributory negli-
gence, the court could not direct a verdict for
defendant. Id.

54. Where plaintiff established his causa
of action and there was no conflict of evi-
dence, a verdict was properly directed for
him. Harding v. Roman Catholic Church of
St. Peter, 99 N. Y. S. 945. Where the insur-
er's sole defense to an action on a policy
was that a prior judgment was res judicata,
thereby admitted plaintiff's prima facie case,
defendant having failed to establish such
plea in bar, plaintiff was entitled to a di-

rected verdict. Stone v. Grand Lodge, A. O.
U. W. [Mo. App.] 92 S. W. 1143. Wliere the
statement of claim contained a copy of the
contract on which it was based, with all the
accounts between the parties, and the affi-

davit of defense denied no material averment
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<lictecl, and not inlierently improbable/^ or where the single material issue is proved

beyond adverse inference/^ or where there is no issue of fact to submit to the jury,"

or where defendaiit's evidence and all reasonable inferences therefrom show no de-

fense/^ but a verdict should not be directed in favor of a plaintiff who fails to

make a case/" yet, although plaintiff may not make out a prima facie case, he may
go to the jury, if defendant offers evidence which, in connection with plaintiff's,

might reasonably satisfy the jury of his right to recover. "^ Where no evidence was

submitted upon which the jury could lawfully find for one ptoty, the trial court

could not direct the jury to find a verdict for the opposite party."^

The motion. '^'^—A motion to exclude plaintiff's evidence and direct a verdict

for defendant must be made in writing, if it is desired to preserve the question;"^

and it shoiild specifically state the grounds therefor.^* This is a usual motion in

Federal practice, quite frequently resorted to and resulting in the saving of time

and expense. "^ The General Assembly of Rhode Island has the constitutional au-

thority to enact that the appellate court shall have power to direct judgment with-

out a further jury trial in accordance with its former procedure. °° The difference

between a motion to direct a nonsuit and a motion to direct a verdict for defendant

is rather a matter of form than of substance, except that the latter ends the litiga-

tion, unless a new trial is granted.'^ A request by defendant for a peremptory in-

struction raises the question whether there is any evidence which, with all reasonable

inferences therefrom, is sufficient to support a verdict for plaintiff,** and challenges

5n the statement, the case was for the court and
not for the jury. Ryon v. Starr [Pa.] 63 A.
701. Where plaintiff's stated account Is ad-
mitted by the ans"wer and there is no plea
of set-oft or recoupment, and the only plea
left is one which presents no legal defense,
it is not error to direct a verdict for plain-
tiff, although the plea was not demurred to

and evidence was received to support it.

Williams Mfg. Co. v. Warner Sugar Refin-
ing Co. [Ga.] 54 S. E. 95. When the jury
could come to no other conclusion than that
plaintiff was injured through the negligence
of defendant's employes, the court properly
•directed a verdict to be found for plaintiff

if the jury believed the evidence. Birming-
liam R. Light & Power Co. v. Rutledge, 142

Ala. 195, 39 So. 338.

55. Brown v. Petersen, 25 App. D. C. 359.

56. In a suit on a bond or bill single, is-

sue was taken on plaintiff's replication that

it was given in settlement of controversies,

and such allegation was proved without dis-

pute. Union Fertilizer Co. v. Johnson [Ala.]

39 So. 684. The making and breach of a
contract were indisputably established with-

out adverse inference. McCleskey v. Howell
Cotton Co. [Ala.] 42 So. 67. Where it was
evident that the title to goods was retained

\,y the seller after delivery to the carrier, it

was error to submit such question to the

jury for an adverse finding. Cragun Bros. v.

Todd [Iowa] 108 N. W. 450.

57. Schonbaohler's Adm'r v. Mischell [Ky.]

«9 S. W. 525.

58. Defendant's objection to plaintiff's

title to the land for which the note was giv-

•en having been cured, the execution of the

notes being admitted and no other valid de-

fense appearing, a verdict for plaintiff was
properly directed. Cornett v. Ault, 124 Ga.

S44, 53 S. B. 460.

59. Erroneous direction of verdict for

plaintiffs in ejectment, who had parted with
their interest in the land without bringing
in the real parties in Interest, under Revisal
1905, §§ 400, 414, notwithstanding § 415, pre-
venting certain abatements of actions. Bur-
nett V. Lyman [N. C] 54 S. E. 412. Where,
in assumpsit, pleas of the general issue and
set-oft were filed, and plaintiffs offered no
evidence, but deffendant offered evidence to
support his set-off, it was error to instruct
the jury to And for the plaintiffs for the
full amount of their claim. Hillsborough
Grocery Co. v. Leman [Fla.] 40 So. 680.

80. Southern R. Co. v. Hill [Ala] 39 So.
987.

61. Hillsborough Grocery Co. v. Leman
[Pla.] 40 So. 680.

62. See 5 C. L. 1008.
63. Chicago & A. R. Co. v. Brooks, 115 111.

App. 5.

64. Hanson v. Lind§trom [N. D.] 108 N. W.
798.

65. Bishop Co. v. Shelhorse [C. C. A.] 141
F. 643.

66. Const, art. 4, § 10, and art. 14, § 3.

Gunn V. Union R. Co. [R. I.] 63 A. 239.
67. Huntt V. McNamee [C. C. A.] 141 F.

293. A directed verdict Is res adjudieata,
while a nonsuit is not, unless based upon
some afllrraatlve finding. Weir v. Seattle
Elec. Co., 41 Wash. 657, 84 P. 697.

68. Elgin, etc., R. Co. v. Hoadley, 220 111.

462, 77 N. B. IBl; Smith v. Bltel, 121 111. App.
464. Judgment for plaintiff should not be re-
versed for refusal to peremptorily instruct
for defendant, unless, after giving plaintiff
the benefit of the most favorable view
of the evidence and every reasonable infer-
ence In his favor, no other reasonable con-
clusion can be reached than that he was
ffuiity of contributory negligence. Asphalt
Granitoid Const. Co. v. St. Louis Transit Co.

[Mo. App.] 80> S. W. 741.
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the right of the defendant in any event, as a matter of law, to have a verdict in its

favor." A motion to direct a verdict admits for the purpose of the motion the

truth of the testimony whidi supports the opponent's case'" together with all in-

ferences which may reasonably be drawn therefrom," and the court is bound to as-

sume them as true,'^ taking the most favorable view thereof as against the mo-
tion, '^^ giving it all the weight it will reasonably bear,''* and ignoring all opposing

testimony.^' And the rulings as to the admission of evidence must be regarded

as the law of the ease;'" but, in passing upon the motion, the court oajmot weigh

the evidence.'" The statute of Washington, which provides that where the suffi-

ciency of the evidence is challenged and the court determines as a matter of law

•«'hat verdict should be found, the jury shall be discharged and judgment entered ac-

cordingly,'' has reference alone to the legal sufficiency of the evidence and does

not justify a court to pass on its probative sufficiency on a motion for a directed

verdict." Where, at the close of the evidence; both parties request peremptory in-

ptruetions, they both concede that there is no case for the jury,'" that the only ques-

tion to be decided by the court is one of law,*^ and they submit the whole case to

the decision of the court,'^ giving the court authority to determine the facts;'* and,

in such ca-se, the court's finding has all the incidents of a general finding in a case

submitted after waiver of a jury,'* or the same effect as the verdict of a jury.'^ A
previous request to direct a verdict does not preclude a party from requesting to

have the case submitted to the jury;'' and where, both parties having made such

69. Hamilton v. SchUtz Brewing Co.
tlowa] 105 N. W. 438.

70. Ubhoff V. Brandenburg, 26 App. D. C.

3. Being In the nature of a demurrer to

the evidence it concedes It to be true. Hobbs
V. Ray [Ky.] 96 S. W. 689.

71. Ubhoff V. Brandenburg, 26 App. D. C.

3. Every Inference which the jury would
have been warranted in drawing from the
evidence adduced. McLean v. Omaha & C.

B. R. & Bridge Co. [Neb.] 103 N. W. 285;

Phelan v. Granite Bituminous Pav. Co., 115

Mo. App. 423, 91 S. W. 440; Hall v. Terra
Haute Elec. Co. [Ind. App.] 76 N, B. 334;

FCoberts v. Terre Haute Co. [Ind. App.] 76 N.

!:. 895; Shoninger Co. v. Mann [111.] 76 N. E.

354.

72. United R. & Elec. Co., v. Weir, 102 Md.
286, 62 A. 588; Illinois, etc., B. Co. v. McCol-
lum, 122 111. App. 531; Chicago & A. Co. v.

Seevers, 122 111. App. 558; Birmingham Roll-

ing Mill Oo. V. Rockhold [Ala.] 42 So. 96;

Shoninger Co. v. Mann [111.] 76 N. B. 354.

73. Hamilton v. Schlitz Brewing Co.

[Iowa] 105 N. W. 438; Phelan v. Granite
Bituminous Pav. Co., 115 Mo. App. 423, 91 S.

W. 440; Hall v. Terre Haute Elec. Co. [Ind.

App.] 76 N. E. 334; Roberts v. Terre Haute
Elec. Co. [Ind. App.] 76 N. E. 895; Birming-
ham Boiling Mill Co. V. Rockhold [Ala.] 42

So. 96.

74. McCune v. Badger, 126 Wis. 186, 105 N.

W. 667.

75. Illinois, etc., R. Co. v. McColluni, 122

111. App. 531; Chicago & A. R. Co. v. Seevers,

122 111. App. 558. Only evidence tending to

prove the plaintiff's case is considered, and
it matters not from which party the evidence

comes. Nothing in rebuttal of plaintiff's case

is to be considered. C, P. & St. L. R. Co. v.

Condon, 121 111. App. 440.

76. Hamilton v. Schlitz Brewing Co.

[Iowa] 105 N. W. 438.

77. Shoninger Co. v. Mann [111.] 76 N. E.
354; C. P. & St. L,. R. Co. v. Condon, 121 111.

App. 440. The rule prevailing in Illinois
does not permit the trial judge to weigh con-
flicting testimony in deciding a motion to
direct a verdict. Bowen v. Chicago & N. W.
R. Co., 117 111. App. 9.

78. Ballinger's Ann. Codes & St. S 4994.
Morris v. Warwick [Wash.] 85 P. 42.

79. Morris v. Warwick [Wash.] 85 P. 42.
80. Western Exp. Co. v. U. S. [C. C. A.]

141 F. 28; Love v. Scatcherd [C. C. A.] 14 6

F. 1. Each party assumes, from his point of
view, that there is no dispute as to the
facts. Bowers v. Ocean Ace. & Guarantee
Corp., 110 App. Dlv. 691, 97 N. T. S. 485.
Where there is no conflict tlie facts most
favorable to plaintiff must be deemed to have
been found. Zirinsky v. Post, 98 N. Y. S. 132.
Where both parties moved for a verdict,
without any request by defendant to go to
the jury, the court was entitled to take de-
fendant's testimony, unfavorable to himself,
in determining whether the transactions were
"options" and hence Illegal or were for the
actual future delivery of grain and valid.
Zeller v. Leiter, 99 N. T. S. 624.

81. McComb v. Baskerville [S. D.] 106 N.
W. 300; Love v. Scatcherd [C. C. A.] 146 F. 1.

83. Western Exp. Co. v. U. S. [C. C. A.] 141
F. 28; Michigan Home Colony Co. v. Tabor
[C. C. A.] 141 P. 332.

83. Zirinsky v. Post, 98 N. T. S. 132.
84. Michigan Home Colony Co. v. Tabor

[C. C. A.] 141 F. 332.

S!>. Zirinsky v. Post, 98 N. T. S. 132.
Where both parties requested a direction of
the verdict, a directed verdict lias the same
effect as if rendered by the jury where the
unsuccessful party did not ask to go to the
jury. Baker v. Appleton & Co., 107 App.
Div. 358, 95 N. T. S. 125.

86. Seddon v. Tagliabue, 98 N. T. S. 236.
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request, the defendant, before action by the court, asked to go to the jury on the

whole issue, it was error for the court to direct a verdict for plaintiff, unless there

was no question of fact on which the evidence would have authorized a different

result.^'' An exception to a ,mqtion to direct a verdict, in the absence of anything

implying a waiver, prevents a waiver of- the right to go to the Jury f^ but where de-

fendant, in excepting t6 plaintiff's motion for a directed verdict, stated that there

was only one question on which he desired to go to the jury, it was a waiver of the

right to have any other question presented .'° And where both parties request a

verdict, and after direction and entry by the clerk the defeated party excepts to

the direction, he cannot subsequently insist upon his right to go to the jury upon

the disputed question of faet.^* A defendant cannot complain of the refusal of a

general request to go to the jury, without mention ai any specific question, where

the evidence supports the plaintiff's claim and defendant offers no evidence in dis-

proof of it.'^ :

Effect of ruling; appeal; waiver.'^
—

"\'\Tiere a peremptory instruction for de-

fendant is complained of, the true question is whether there is any evidence which,

if true, with all the inferences reasonably to be dra-mi therefrom, would have a ten-

dency to support a verdict for plaintiff,*' and this question is to be con-

sidered, leaving* entirely oat of view the effect of all modifjdng and coun-

tervailing evidraice,'* and considering the testimony in the light most favor-

able to the losing party."^ In testing the correctness of the denial of a re-

qxiest for a peremptory instruction, the supreme court must look to all the testi-

mony and will not reverse on account of such denial, if upon the whole case there

is sufficient evidence to sustain the verdict.°° The ruling on a motion for a verdict

will be affirmed unless the record shows it to be clearly wrong,*' but where the
'

record does not contain all the evidence, it cannot be determined on appeal whether
the court erred in refusing a peremptorj^ charge for defendant.** The court of ap-

peals may review the refusal of a peremptory instruction for defendant, even after

verdict for plaintiff approved by the lower court.** In the absence of a request for

a peremptory instruction, the question of whether the evidence fairly tended to sup-

jrart the verdict will not be reviewed upon appeal.^ Where both parties requeat

the direction of a verdict, they are concluded by the court's finding of facts,* and
the only question reviewable is the iinding of law,' both parties being estopped from

87. Cravath v. BayUs, 99 N. T. S. 973.

88. 89. Wood V. Eaii-aen, 97 N. Y. S. 735.-

80. Zajlo V. Elian, 98 N. T. S. 653.

91. Keene v. Newark V^''atch Case Materia]
Co., 98 N. Y. S. 68.

92. See 5 C. L. 1009.

93. Ware v. Illinois C. B. Co., 119 111. App
4E6; Fleming v. Ludington, 121 111. App. 54;

Robinson v. "Ward [Mich.] 12 Det. Leg. N. 113,

104 N. W. S73.

94. Ware v. Illlnola Cent. B. Co., 119 111.

App. 456; Fleming v. Ludington, 121 111. App.
54.

95. O'Neill v. Northern Assur. Co. [Mich.]
13 Det. Leg. N. 620, 108 N. W. 996. The ap-
pellant is entitled to the most favorable in-

ferences deducible from the evidence and all

are to be treated as established in his favor.
West V. Woodruff, 97 N. Y. S. 1054.

96. Grooms v. NefE Harness Co. [Ark.] 96

S. W. 135. Where a judgment is reversed on
appeal because the trial court erred in re-

7 Curr. Law—73.

fusing defendant's motion for a directed ver-
dict, he is not entitled to such verdict un-
less the evidence la substantially the same.
Denver & B. G. R. Co. v, Arright [C C A.i
141 F. 67.

"

97. McGune v. Badger, 1S6 Wis. 186 105
N. W. 667.

08. Sloss-Sheffleld Steel & Iron Co.
Hutchinson [Ala.] 40 So. 114.

00. Asphalt Granitoid Const. Co. v. St
Louis Transit Co. [Mo. App.] 80 S. W. 741.

1. Chicago City B. Co. v. Shaw, 220 ilL
532, 77 N. E. 139.

S. McCormick v. National City Bank [C C
A.] 142 F. 132; Western Exp. Co. v. U. S. "[c'
C. A.] 141 F. 28. The court assumes the
place of the Jury. Richter v. Phoenix Bldg.
& Loan Co., 7 Ohio C. C. (N. S.) 360.

3. McCormick v. National City Bank fC. C.
A.] 142 P. 132. The question presented la
not whether there was a scintilla of evi-
dence either way, but whether the court was
authorized on the evidence to take the action
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questioning the findings of fact on review, except on the controlling issues, whether

there was any evidence to sustain the verdict* or any reversible error in the admis-

sion or rejection of evidence,'' and there must be an affirmance if there is any evi-

dence to support the finding of the trial court." The defendant waives the court's

error in refusing to direct a verdict in his favor, where he proceeds to put in evidence

in defense,^ or introduces evidence which, together with plaintiff's, is legally suffi-

cient to support the verdict,* or fails to renew the motion after the close of the evi-

dence."

§ 2. Demurrers to evidence.^"—A motion by plaintiff at the close of the evi-

dence to direct a verdict in his favor,^^ or a motion by the defendant to instruct

that the plaintiff cannot recover, is in the -nature of a demurrer to the evidence.'^

A demurrer to evidence must be in writing,^^ but where the court immediately

reduces to writing and delivers to the jury an oral instruction directing a verdict

that is a sufficient compliance with a statute requiring all instructions to be writ-

ten.** In Florida a party demurring to the evidence must set forth on the record

all of the evidence intended to be admitted thereby, otherwise the opposing party

cannot be required to join therein;*^ and even if he voluntarily joins therein, the

supreme court can give no judgment on the demurrer, but must award a venire de

movo.*" A demurrer to the evidence is properly overruled where ihere is substan-

tial evidence tending to establish, plaintiff's case,'^'' and it is error to sustain a de-

murrer to the evidence merely because there are confiicts and contradictions between

plaintiff's testimony in chief and the cross-examination;^* but it should be sus-

tained when, taken as a whole, the evidence is insufficient to support a judgment for

plaintiff.** On a demurrer to the evidence, the court cannot weigh the testimony.^"

'A demurrer to evidence which does not state all the evidence admitted thereby is

properly overruled.^* In Arkansas practice, a demurrer to the evidence as a means

ef challenging its sufficiency is unknown," but defendant may test its legal suffi-

ciency by a reqviest for a peremptory instruction in his favor.^^

whicli was taken. Rlchter v. Phoenix Bldg.

& Loan Co., 7 Ohio C. C. (N. S.) 360.

*. Western Exp. Co. v. U. S. [C. 'C. A.] 141

5. Michigan Home Colony Co. v. Tabor [0.

e. A.J 141 F. 332.

6. McCormlok V. National City Baijk [C.

C. A.] 142 F. 132.

T. Oates v. Union R. Co. [R- !•] 63 A. 675.

8. Grooms v. Neff Harness Co. [Ark.] 96

S. W. 135.

9. Garland v. Keeler [N. D.] 10 S N. W. 484.

10. See 5 C. L. 1010.

11. UbhofE V. Brandenburg-, 26 App. D.

C. 3.

12. Phelan v. Granite Bituminous Pav.
Co., 115 Mo. App. 423, 91 S. "W. 440.

13. 14. Landt v. McCullough, 218 111. 607,

75 N. E. 1069.

15, le. Skinner Mfg. Co. v. Wright [Fla.]

41 So. 28.

ir. Duncan v. Huse [Kan.] 85 P. 589. If

there is any evidence whatever to support
plaintiff's case, it must be left to the jury to

decide as to its weight and credibility.

Acker v. Norman [Kan.] 84 P. 631. The court
can sustain a demurrer to plaintiff's evi-

«Ience, or direct a verdict for defendant only
where the plaintiff has wholly failed to in-

troduce any substantial evidence in support

«f some material point in his case (Avery v.

Union Pac. R. Co. [Kan.] 85 P. 600), or where
the material facts proven and the inferences
which may be drawn therefrom fail to prove
a fact essential to recovery (Hollweg v. Bell
Tel. Co., 195 Mo. 149, 93 S. W. 262). The
court must be able to say, as a matter of
law, that the party introducing the evidence
has not proved his ca.se. Conklln v. Yates
[Okl.] 83 P. 910. Defendant's demurrer to
the evidence on the ground that the only
testimony on which plaintiff could go to the
jury was elicited by a leading question and
was in conflict with her previous testimony
was properly overruled, where plaintiff had
already testified to the same fact without
'prompting by counsel. McCaffery v. St.
Louis, etc., R. Co., 192 Mo. 144, 90 S. W. 816.

18. Acker v. Norman [Kan.] 84 P. 531.
19. Pringey v. Guss [Okl.] 86 P. 292.

W^here a party having ^he burden of the is-
sue Introduces evidence which supports his
case and then introduces evidence which
prima facie defeats it, a demurrer to the evi-
dence cannot be overruled and judgments
rendered in favor of the party producing the
evidence. Kibby v. Gibson [Kan.] 83 P. 968.

20. Acker v. Norman [Kan.] 84 P. 531;
Duncan v. Huse [Kan.] 85 P. 589.

21. Atlantic Coast Line R. Co. v. Dexter
[Fla.] 39 So. 634.

22. 2S. Grooms V. Neff Harness Co. [Ark.]
96 S. W. 135.
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Effect.^*—On demurrer to plaintiS's evideace, it must be taken as absolutely

true and every reasonable inference be drawn therefrom in plaintiff's favor.'"' Ev-

ery fact that the Jury might infer if the evidence were before them ia admitted,-" as

well as every fact and conclusion which the evidence most favorable to the other

party tends to prove. ^' The court can considei" only those facts and inferences

v/hich are favorable to plaintiff and not defendant's contradictory evidence, '^^ and

must consider as true every portion of the evidence tending to prove the case of the

party resisting the demurrer.^'

Waiv^er.^"—A defendant waives his demurrer to plaintiff's evidence where, after

the overruling of his demurrer, he offers evidence in his own behalf ;^^ but he does

not waive a demuiTer to the whole of the evidence by requesting instructions on the

theoi7 of the ease adopted by plaintiff's counsel.^^

Disclaimers, see latest topical index.

DISCOlVTINUAjrCB, DISMISSALi ABTD NONSUIT.

§ 1. Voluntary Nonsuit or Discontinuance
(1155). An Attorney (1157). If Affirmative
Relief Is Demanded (1157). When Right to
Voluntary Nonsuit is Lost (1157). Discon-
tinuance by Operation of Law (1157). Effect
of Discontinuance (1157).' Retraxit (1157).

§ 2. Involuntary Dismissal or Nonsuit
(1157). Grounds In General (1157). Want of

Jurisdiction (1158). Defect In Pleadings;
Parties (1159). Failure of Prosecution (1159).
Nonsuit for Failure of Proof (1160). Vari-
ance (1163). Motion for Nonsuit; Effect
(1164). Effect of Dismissal or Nonsuit
(1164). Setting Aside Order; Reinstating
Cause (1165). Practice on Appeal (1166).

§ 1. Voluntary nonsuit or discontinuance.^^—At common law the plaintifl

could of right become nonsuit at any time before verdict,^^ but many authorities re^

quire the right to be exercised before the submission of the case,^^ but a case is not

24. See 5 C. L. 1011.
25. Robertson v. Fuller Const. Co., 115

Mo. App. 456, 92 S. W. 130; Gilpin v. Missouri,
etc., K. Co. [Mo.] 94 S. W. 869; Forbes v. Dun-
navant [Mo.] 95 S. W. 934; Phelan v. Granite
Bituminous Pav. Co., 115 Mo. App. 423, 91 S.

W. 440; Pendelton's Adm'r v. Richmond, etc.,

R. Co., 104 Va. 813, 52 S. E. 574; Gerock v.

Western Union Tel. Co. [N. C] 54 S. B. 782.

When the evidence of the two sides conflicts,

the oral evidence of the demurrant conflict-

ing with that of the demurree is disregarded,
and that of the demurree is held to prove all

that it can fairly be regarded as proving.

Kelley v. Ohio River R. Co., 68 W. Va. 216,

62 S. B. 520. Under the rules applicable to

a demurrer to the evidence, the testimony of

two of demurrant's witnesses, one of- whom
was discredited by two witnesses and the

other of whom had given testimony incon-

sistent in itself, should be disregarded. Pop-
lin's Adm'x v. Southern R. Co. [Va.] B4 S. B.

45.

26. Moore v. St. Louis Transit Co., 194

Mo. % 92 S. W. 390. Where the evidence as

to iplaintiff's contributory negligence Is con-

flicting and defendant withdraws that ques-

tion from the Jury by demurring to the evi-

dence, the court must find plaintiff not guilty

thereof if the jury could have so found.

Lane Bros. & Co. v. Bott, 104 Va. 615, 52 S. B.

2^8
Acker v. Norman [Kan.] 84 P. 531.

Missouri Can Co. v. Ross [Kan.] 83 P.
27,

28.

616.

29, Conklin v. Yates [Okl.] 83 P. 910.

30. See 5 C. L. 1011.
31. Brock v. St. Louis Transit Co., 107 Mo.

App. 109, SI S. W. 219; United States Fidelity
& Guaranty Co. v. Woodson County Com'rs
[C. C. A.] 145 F. 144.

32. Brock v. St. Louis Transit Co., 107 Mo.
App. 109, 81 S. W. 219.

33. See 5 C. L. 1011.
34. This now substantially the rule in

North Carolina. Parks v. Southern R. Co. [C.
C. A.] 143 F. 276.' In Michigan the plaintiff
in an action in justice's court has the right
to discontinue or submit to a nonsuit at any
time before verdict. Under Comp. Laws 1897,

§ 836, providing for judgment of nonsuit In

bertain cases. Burkart v. Blaumann [Mich.]
12 Det. Leg. N. 621, 105 N. W. 81.

35. Parks v. Southern R. Co. [C. C. A.] 143
F. 276. In an action to establish a corner,
plaintiff had the right to dismiss without
prejudice as to certain defendants before de-
termination of the issue joined, under Code
§ 3764. Dittmer v. Mlerandorf [Iowa] 106
N. W. 158. Plaintiff has the right to take a non-
suit at any time before submission of the case,
under the express provisions of Kirby's Dig.
§ 6167. Carpenter v. Dressier [Ark.] 89 S.

W. 89. From the time of the submission
of a motion to Instruct a verdict for defend-
ant, the granting of a nonsuit to plaintiff

lies wholly In the discretion of the court.
Parks v. Southern R. Co. [C. C. A.] 143 F. 276.

Under Code Iowa § 3764, provi-ding that a
plaintiff may dismiss an action "before the
final submission of the case to the jury," it

was too late for dismissal where the judge
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finally submitted until the argument is closed and until that time plaintiff can take

a nonsuit.'^ After an appeal which opens the case for trial de novo" plaintiff may
take a nonsuit.'^ Plaintiff may, in such manner as local practice prescribes,'* dis-

continue as to either or all the defendants^' on payment of costs*" where there is no

counterclaim or affirmative relief claimed,*^ and there exist no special reasons why
a dismissal should be refused.*^ A failure to appear is deemed an election to be-

come nonsuit.*' A formal order of discontinuance is unnecessary where an action

is discontinued by agreement of parties.** Where an order of dismissal is set aside

and the case reinstated, defendant waives his right to object to the reinstatement

by appearing and taking part in all subsequent proceedings to final judgment on

the merits.*^ Where the nonsuit was properly denied, the reasons given by the

court for so doine; are immaterial.*"

had directed a verdict for defendant and the
foreman was in the act of signing such ver-
dict. Duffy V. Glucose Sugar Refining Co.,
141 P. 206. Where the state practice per-
mits a voluntary nonsuit, it is within the dis-
cretion of a Federal court to refuse a non-
suit after a motion by defendant for a direct-
ed verdict had been submitted and sustain-
ed. Huntt V. McNamee [C. C. A.] 141 P. 293.

36. Under- the express provisions of Kir-
by's Dig. § 6167. Carpenter v. Dressier
fArli.] 89 S. W. 89. "Where, during the argu-
ment of an ejectment suit, one link in plain-
tiff's evidence was held incompetent as sec-
ondary evidence, and plaintiff was permitted
neither to lay the proper foundation there-
for nor to take a nonsuit, held an abuse of
discretion. Id.

37. Where a plaintiff recovers Judgment in

justice's court he has an absolute right upoTi
appeal to dismiss his suit without defendant's
consent. Mundt v. Cooke-Rutledge Coal Co.,

118 111. App. 124. On an appeal from the
county court to the district court, plaintiff

has the same right to dismiss his action that
he would have if it had originated in tiie

district court. Thornhill v. Hargreaves
[Neb.] 107 N. W. 847.

38. The provision of Code Civ. Proc. § 581,

requiring a written request filed with the
clerk, is neither mandatory nor exclusive,

and plaintiff can move in open court for an
order of dismissal (McDonald v. California
Timber Co. [Cal. App.] 83 P. 172), and such
application is an ex parte proceeding of

which defendant is not entitled to either no-
tice or hearing (Id.). A dismissal without
prejudice is not however a voluntary nonsuit.

Roberts, J. & R. Shoe Co. v. Westlnghouse
Elec. & Mfg. Co. [C. C. A.] 143 F. 218.

39. Where in an action for damages for

injury to a passenger in a street car, caus-
ed by a collision between the oar and a
wagon, the company owning the wagon is

made a party, a motion to dismiss as to such
party is not a matter of which the traction

company can complain, inasmuch as the lia-

bility of the defendants, if any, was separate
as well as joint. Cincinnati Traction Co. v.

Baron, 3 Ohio N. P. (N. SO 633. Where the
board of public works and their sureties

were joined with abutting owners as defend-
ants, in an action for injuries from a defec-

tive sidewalk, the board could not object to

a dismissal as to the owners, they being
jointly and severally liable. Heath v. Man-
son, 147 Cal. 694, 82 P. 331.

40. Code Civ. Proc. § 581. McDonald v.

California Timber Co. [Cal. App.] S3 P. 172.
On plaintiff's motion for leave to discontinue
the order should impose the costs as a condi-
tion of granting the leave, and should not
discontinue absolutely, requiring plaintiff to
pay costs. Hyde v. Anderson, 9S N. Y. S. 62.

Payment of costs and stay of prosecution of
a second action until the costs are paid or
their nonpayment is excused. Burns' Ann.
St. 1901, § 336. Ziielly v. Casper [Ind. App.]
76 N. E. 646. But money paid for a dismissal
need not be returned as a condition prece-
dent to the instituting of a new action. Id.
Where a railway company dismisses con-
demnation proceedings, in good faith, pend-
ing the selection of the jury, under Rev. St.

1898, § 3181, it is not liable to the landown-
er for his expenses which cannot be taxed
as costs. McCready v. Rio Grande Western
R. Co. [Utah] S3 P. 331.

41. Deere & W. Co. v. Hinckley [S. D.]
IOC N. W. 138. Plaintiff in condemnation pro-
ceedings, wliere there is no counterclaim or
afBrmative relief asked, hiay dismiss the
proceedings of course, pending tlie selection
of a jury, under Rev. St. 1898, § 3181. Mc-
Cready V. Rio Grande Western R. Co. [Utah]
83 P. 331. A plaintiff may, as of right, strike
the name of one defendant where he asks no
relief against the plaintiff or any codefend-
ant, taking the risk tliat such striking may
have on his case. Civ. Code 1895, § 5104.
Walker v. Wadley, 124 Ga. 275, 52 S. E. 904.

Where plaintiffs sued for an accounting, al-

leging an indebtedness to them, and de-
fendants submitted" to an account, averring
that plaintiffs owed them a balance, at coun-
terclaim was in effect set up and plaintiffs
could not take a voluntary nonsuit. Boyle v.

Stallings, 140 N. C. 524, 53 S. E. 346.
42. Deere & W. Co. v. Hinckley [S. D.]

106 N. W. 138. Where, in an action for an
accounting for profits and losses in specu-
lative transactions, no specific amount was
demanded in the complaint, and plaintiff's net
interest had not been fixed by accounting,
affidavit or the pleadings, it was error to
grant plaintiff's motion for a discontinuance
on payment to defendants of an extra allow-
ance of $500. Weidenfeld v. Byrne, 99 N. T.
S. 271. Upon an intimation by the court,
pending the argument, that if the jury be-
lieves certain evidence of tlie defendant
plaintiff cannot recover, plaintiff may not
take a voluntary nonsuit and appeal, leaving
the question of fact still open. Midgett v.
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An attorney has been held to have implied authority to dismiss the suit,*^ but

since the weight of authority is against his riglit to compromise/* s.U£h authority

mu^t be very limited.

If affirmative relief is demanded*" against plainiifE, he may not dismiss his

Buit/" and where defendant sets up a eoimterclaim, to entitle plaintiff to discon-

tinue upon payment of costs, he must make such showing as will justify the court

in its discretion^ in permitting him to discontinue;^^ but under a statute permit-

ting a nonsuit without prejudice to a claim for affirmative relief, plaintiff's right

to a nonsuit is not aSected by the fact that after the motion for nonsuit, defendant

eeeks to amend his pleadings so as to claim affirmative relief.^*

When right to voluntary nonsuit is lost.^^
-

Discontinuance by operation of law.''*

Effect of discontinuance.^^—Voluntary discontinuance terminates the suit" be-

yond reinstatement after the close of the term"^ without determination of the

merits,"' and when entered as to a single defendant, he is not bound by subsequent

proceedings."" Costs are taxable on discontinuance®" except as controlled by agree-

ment."^ In dismissing an action without-prejudice, the court cannot adjudge that

a new action shall not be subject to the defense of "the statute of limitations.*^

Retraxit.^^

§ 2. Involuntary dismissal or nonsuit.^*—^In Arizona the trial court cannot

direct an involuntary nonsuit."" An order of court dropping the case from the

docket, with leave to reinstate, was not a dismissal or discontinuanca"*

Grounds in general.^''—A case which presents only an academic question is

Brannlng Mfg. Co., 140 N. C. 361, 63 S. E.
178.

43. Bacon v. MitcheU [N. D.] 106 N. "W. 129.

44. Valentine v. Stevens, 109 App. Div.
284, 96 N. T. S. 299. '

45. Grand Pacific Hotel Co. v. PInkerton,
217 in. 61, 75 N. B. 427.

46. Carter v. Western Union Tel. Co. [S.

C] 53 S. B. 539.

47. Bacon v. Mitchell [N. D.] 106 N. W.
129.

48. See Attorneys and Counselors, 7 C. L.

319
49. See 5 C. L. 1012.

50. Where defendant's title was attacked
and he asserted ownership In fee, demanding
a decree that he was the sole owner, the

court did not abuse Its discretion by deny-
ing plaintiff's motion to discontinue. Subera
V. Jones [S. D.J108 N. W. 26.

51. Fizburg-'v. Ramsey, 97 N. T. S. 359.

It Is not sufficient that plaintiff "believes

that it will be for the best interests of the

parties" that the action be discontinued. Id.

62. Walker V. Hernandez [Tex. Civ. App.]
15 Tex. Ct. Rep. 456, 92 S. W. 1067.

53. See 5 C. L. 1012.

64, 55. See 6 C. L. 1013.

56. Where plaintiff In. an action In Jus-

tice's court, under the Michigan statute, dis-

continues his action, the justice Is deprived

of all jurisdiction to render any Judgment but

that of nonsuit, under Comp. Laws 1897, §

836. Burka,rt v. Blauman [Mich.] 12 Det.

Leg. N. 621, 105 N. W. 81.

57. Wilson's Adm'r V. De Loach [Ky.] 96

S. W. 514.

58. But plaintiff can thereafter commence
a new -suit in any court having jurisdiction

of the subject -matter, although the justice

made no formal entry of judgment of non-
suit. Burkart v. Blauman [Mich.] 12 Det.
Leg. N. 621, 105 N. W. 81. The voluntary
dismissal of an action before the jury re-
tires, or the finding of the court is announc-
ed, will not support a plea of res judicata
in a subsequent action for the same cause.
Zuelly V. Casper [Ind. App.] 76 N. E. 64 G.

The dismissal by plaintiff of his action, on
appeal from the county court to the district
court, does not operate as an affirmance of
the judgment of the lower court so as to bar
a future action. Thornhill v. Hargreaves
[Neb.] 107 N. W. 847.

."59. In case of the dismissal by the plain-
tiff as to certain defendants before deter-
mination of the issue raised, the decree ren-
dered Is not conclusive on such defendants.
Dittmer v. Mierandorf [Iowa] 106 N. W. 168.

60. See Costs, 7 C. L. 956.

61. Where an action to enforce a lien
claimed by an attorney for services In a par-
tition suit was discontinued by agreement of
parties without prejudice to plaintiff's claims
"for costs, allowance and compensation for
services," etc., he was not entitled to taxable
costs and an allowance In the partition suit,

but only to compensation for services there-
in. Valentine v. Stevens, 109 App. Div. 284,
96 N. Y. S. 299. Provisions of order of dis-
continuance held to keep the action alive
in order that a reference might be had to
determine plaintiff's claim. Id.

62. Linton V. Cooper [Neb.] 106 N. W. 170.

63. See 3 C. L. 1100.

64. See 5 C. L. 1013.

65. Santa Fe, etc., R. Co. v. Ford [Ariz.]

85 P. 1072.
66. Livingston v. New England Mortg*. Sec.

Co. [Ark.] 91 S. W. 752.
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properly dismissed."' Illegality of the contract sued on,"' or the appearance of a

clear legal defense, such as former adjudication^" or limitations,'^ justifies a dis-

missal. An objection to the form of the action not appearing on the face of the

pleadings can be made available only as a ground of nonsuit,'^ but the invocation of

the aid of the wrong tribunal is not sufficient cause for dismissal wliere plaintiff is

entitled to some relief, but the court should remove the cause to the proper court ;^^

an.d in California the fact that an action was not be;gun in the proper county

does not justify a dismissal but only a transfer to the proper county.'* An
action or writ can be stricken off only when irregular, defective, or improper,'" and

an action should not be dismissed for a mere irregularity in practice which can be

remedied by amendment without prejudice to the parties' rights.'" In California

the authority given the court to dismiss or enter a judgment of nonsuit where, after

verdict or final submission, the party entitled to judgment neglects to demand or

have it entered for more than six months, is discretionary." Irregularities may
sometimes be waived by proceeding with the trial," but an objection to the form
of the action not appearing on the face of the pleadings is not waived by submission

of the case to' the jury, but may be raised at any stage of the trial.'"

Want of jurisdiction.^''—Proceedings nail be dismissed when there is an en-

tire want of jurisdiction over the subject-matter^' or of the person.*''

67. See 5 C. L. 1013.
68. An action by a county against the fis-

cal court thereof, ostensibly to restrain the
issue of certain bonds but in fact to deter-
mine their validity in advance, held to pre-
sent no real controversy, but to be a purely
academic proceeding. Owen County v. Threl-
keld [Ky.] 90 S. W. 971.

69. Where the illegality of the contract
sued on Is apparent from the complaint or
the plaintiff's case, the court will, at any
stage of the proceedings, dismiss the action,
although the illegality is not pleaded as a
defense or Insisted upon by the parties, or
may even have been waived by them, it being
an objection which the court is Itself bound
to raise in the due administration of justice,

regardless of the parties' wishes. Jackson v.

Baker [Or.] 85 P. 512.

70. "Where pendency of another action Is

pleaded as a partial defense and it appears
that such action applied to only two of the
three items sued for, it is error to dismiss
the complaint absolutely. Alcolm Co. v.

Philip Hano & Co., 96 N. T. S. 221. Where
it appears that the claim of damages should
have been litigated in a former action be-
tween the same parties, a motion for a
nonsuit should be sustained. Shields v. John-
son [Idaho] 85 P. 972.

71. Where it appeared that the statute
of limitations had run in defendant's favor
and they were served by publication only
and did not appear, an action to foreclose
a mortgage was properly dismissed without
prejudice, as no personal judgment could
have been rendered. Ingersoll v. Davjs
[Wyo.] 82 P. 867.

73. Conroy v. Equitable Ace. Co. [R. I.]

63 A. 356.

73. Under the express provisions of Code
Pub. Gen. Laws, art. 26, § 44, and art. 75,

5 113. Safe Deposit & Trust Co. v. Cahn,
102 Md. 530, 62 A. 819. The bringing of an

action in ordinary, when it should have been

In equity, is not a ground for dismissal where

the petition shows a right to relief, but it

should be transferred to the equity docket.
Star Drilling Mach. Co. v. McLeod [Ky.] 92
5. W. 558.

74. Sanipoll v. Pleasant Valley Coal Co.
[Utah] S6 P. 865.

75. Good V. Grit Pub. Co. [Pa.] 63 A.
1033. ^i is error to strike an action upon
an alleged settlement where the plaintiff
denies the settlement. Id. Where defend-
ant procured from plaintiff a settlement and
stipulation for discontinuance of an action
for damages, but did not reveal that fact un-
til a jury was impaneled, and offered to pay
plaintiff's costs, disbursements, and com-
pensation, which offer was rejected, where-
upon defendant asked for a reference to de-
termine tile fairness of the settlement, it

was error to decide that issue without
further proofs. Kuehn v. Syracuse Rapid
Transit R. Co., 183 N. Y. 456, 76 N. E. 589.

76. A justice's summons which contains
merely a partnership name Instead of the
partner's Christian names is merely irregular
and can be amended. Morgridge v. Stoefer
[N. D.] 104 N. W. 1112.

77. Under Code Civ. Proc. § 581, subd.
6. Pitzhugh V. Mason [Cal. App.] 83 P. 282,

78. Where plaintiff's counsel, during ad-
journment, took a drink with two of the
jurors, at the Invitation of one of them,
though nothing was said about the case
and defendant's counsel knowing thereof pro-
ceeded with the trial, his motion later to
discharge the jury for misconduct was prop-
erly denied. Louisville R. Co. v. Masterson
[Ky.] 96 S. W. 534. And see Saving Ques-
tions for Review, 6 C. L. 1385.

79. Conroy v. Equitable Ace. Co. [R. I.]

63 A. 356.

80. See 5 C. L. 1014.
81. Prior to act Feb. 26, 1889 (Acts 1889,

p. 57, Code 1896, § 1484), there was no pro-
vision for trial of rlglit of property be-
tween plaintiff in detinue and a stranger,
and courts had no jurisdiction to try such



7 Cur. Law. DISCONTINtlANCE, DISMISSAL, ETC. § 3. 1159

Defect in pleadings; parties.^^—Although the New York municipal court act

does not in terms authorize a dismissal of a written complaint for failure to state

a sufficient cause of action,^ yet the power to dismiss must be deemed inherent ia

the court, it being idle to permit plaintifE to prove a state of facts which could only

result in a nonsuit.^^ In New York the objection that the complaint does not

state facts sufficient to constitute a cause of action is not waived by failure to raise

the question by demurrer or answer,'" but such question can be raised by motion

for nonsuit at the close of the evidence.'^ Where no amendment of a defective

declaration is offered,^* or the declaration or bill is bad beyond cure,^" the action

should be dismissed, and likewise where there is an absence of necessary parties.'®

The allowance of an amendment being obligatory where a written demurrer is sus-

tained,'^ the court should by analogy allow an amendment upon the granting of a

motion to dismiss for insufficiency of the complaint, which is, in effect, an oral de-

murrer."^ It is error to dismiss a complaint for insufficiency of substance where the

determination of the motion involves a resort to extrinsic matters."^ Where a

count in the complaint was eliniinated from the case by the statement of plaintiff's

counsel and the instructions of the court, it was not ^^ejudicial error to refuse a

nonsuit on such count.®*

Failwe of prosecution."^—Abandonment'" and failure to prosecute®'' are recog-

claims. Baggett v. Mason [Ala.] 39 So. 728.

Where, in an action to enforce a material-
man's lien on a vessel, the attachments are
not sufBcient to give jurisdiction of the res,

the action should be dismissed. "Action under
Pub. St. 1882, o. 192, § 17. Merriman v. Cur-
rier [Mass.] 77 N. B. 708. Such dismissal
is not based on "defect of form or pro-

cess," within Rev. Laws c. 173, § 76, making
the decision of the superior court final on a
motion to dismiss for such defect. Id.

83. Where, on an order for substituted

service, the officer's teturn failed to show
that he left the summons at defendant's last'

and usual place of abode, the case was re-

manded for amendment of the return, if nec-

essary, or dismissal, unless further service

were ordered. Abbott v. Abbott [Me.] 64 A.

615.
83. See 5 C. L. 1014.

84. Laws 1902, p. 153C, c. 580. Rogers V.

Fine, 97 N. Y. S. 1004.

85. Rogers v. Fine, 97 N. T. S. 1004.

80, 87. Code Civ. Proc. § 499. Wood v.

Ball, 100 N. Y. S. 119.

88. No Judgment can be rendered on a
declaration which names no one as defendant
and the -action should be dismissed unless

the defect is remedied by amendment. Pol-

ing & Co. V. Moore, 58 W. Va. 233, 52 S. E.

99.

89. Where the status quo cannot be re-

stored and no attempt is made to do so,

a bill to rescind a contract for fraud will be

dismissed (Muehlhof v. Boltz [Pa.] 64 A.

427), and where such a bill failed as a whole

but a part might have been good as a bill

for discovery had it been filed therefor, and

the information sought was furnished by the

evidence, it was properly dismissed (Id.).

Where a bill cannot be so amended as to give

It equity against certain defendants, it is

pnoperly dismissed as to them without op-

portunity to amen(3. Merritt v. Alabama
Pyrites Co. [Ala.] 39 So. 555.

90. Where defendants in an action for

the sale of land by tenants in common, file
a counterclaim asking afllrmative relief con-
firming the title to the land, and it appears
that necessary parties to the action are
lacking, the action should be dismissed (Har-
rison v. International Silver Co. [Conn.] 62
A. 342); but It was error to dismiss a com-
plaint on the ground that the wrong per-
son had been sued, as defendant's son was
the contractor and defendant merely a volun-
tary superintendent, where the evidence
showed that defendant was In charge of the
work and had its direction (Page v. Dempsey
[N. Y.] 77 N. B. 9). Where a demurrer to
a complaint for defect of two parties was
sustained and they were brought In by a
supplemental summons and complaint, sucli
summons and complaint could not be dis-
missed for defect of a third party apparent
on the face of the complaint, but the remedy
was by demurrer. Under Code Civ. Proc
I 488. Smith v. Irvin, 98 N. Y. S. 945.

91. Under Municipal Court Act, Laws
1902, p. 1536, c. 580, § 145, subd. 4. Rogers
V. Fine, 97 N. Y. S. 1004.

'

93. Rogers V. Pine, 97 N. Y. S. 1004.
93. Where plaintiff, who had been in de-

fault to a certain amount, sued to recover
the balance of money deposited as security
for performance of the terms of a lease, al-
leging no terms but the payment of rent,
and the answer alleged other covenants
which plaintifE had violated, it was error to
disniitis the complaint for insufflciency.
Landesman v. Hauser, 98 N. Y. S. 663.

94. Flinn v. Crooks [Cal. App.] 83 P.
812.

95. See 5 C. L. 1015.
98. Where after action brought and issue

of law raised on the pleadings^the case was
allowed to lie dormant 3% years, and the
claim was sent to a collection agency in-
dependent of the action, there was no abuse
of discretion in dismissing it. First Nat.

Bank V. Hunt, 40 Wash. 190, 82 P. 285.

Where the personal representatives of a.



IIGO DISCONTINUAJSTGE, DISMISSAL, ETC. § 2. 7 Cur. Law.

nized grounds for dismissal, but a suit or action cannot be dismissed at rules in the

office by the clerk for want of a declaration where the process has not been executed,

unless defendant appears and enters a rule for bill or declaration,"' and it is error

for the court to dismiss an action of its own motion when plaintiffs had called but

one witness and asked to be allowed to put in iiieir proofs,"" or because of plain-

tiff's failure to answer questions on cross-examination, it appearing that there was

no intentional or willful defiance of the court, but that he was trjdng to answer the
,

questions.^ A stipulation signed by the attorneys of both parties, extending the

time to answer, tiiough not filed, is an appearance within the terms of a statute

providing that actions in which defendants have appeared shall not be dismissed

for failure to serve and return summons for three years.^ In California an action

may be dismissed for plaintiff's failure to appear on the trial,' but it should not be

done without proof of service of the five days' notice of trial required.* Faihire to

move for a dismissal and entry of plea operate as a waiver of the right to a dis-

missal for failure to prosecute."

Nonsuit for failure of proof.
'^—Where there is ho evidence to sustain the cause

of action,' or that introduced is wholly insufficient,* not only is a nonsuit proper"

complainant in equity Instituted and prose-
cuted proceedings in another Jurisdiction,
to obtain the same relief, defendant -was
entitled to a dismissal on the ground of
afcandonment. Brown v. Fletcher, 140 P.
639. Such action also amounted to an elec-
tion to pursue a different remedy, which
also entitled defendant to a dismissaL Id.

07. Prima facie showing of failure to
prosecute, under Code Civ. Proo. { 822, and
Gen. Rule of Practice 36, providing for dls-
zciissal for failure to prosecute. Mladinlch v.

Uvingston, 98 N. T. S. 46. Plaintiff's show-
ing of another action pending and his in-
ability to pay the necessary disbursements
to put the case on the calendar, held not
be a sufficient excuse for delay. Id. The
fact that defendant waited before moving
the dismissal, until after plaintiff had no-
ticed the action and put It on the calendar,
could be considered by the court In de-
termining whether the motion should he
granted. Id. Plaintiff sued for rent and
defendant filed a counterclaim. Plaintiff

failed to appear, but the court represented
him in the taking of evidence and rendered
judgment in his favo* over and above the
counterclaim. Held error, as plaintiff should
have been nonsuited or his action dismissed.
Cornell v. King [Mo. App.] 94 S. W. 822. If

there be more than one defendant and com-
plainant neglects or refuses to bring all of

them into co^rt, the proper remedy of a
defendant who has answered is to move
to dismiss the bill for want of prosecution.
Macfarlane v. Hills [Fla.] 39 So. 994. Where
after the death of complainant in an equity
suit no steps are taken within a reasonable
time to revive the suit, defendant may move
to dismiss for want of prosecution. Brown v.

Fletcher, 140 F. 639. Action properly dis-
missed for failure to prosecute, after nearly
3 years' delay in complying with an order
to pay the costs of a prior suit Involving
the same matter. In the absence of any
excuse shown for such nonpayment. Arthur
V. Washington Water Power Co. [Wash.] 85

P. 28. Upon tlie dismissal of a complaint
without -evidence offered or question of fact

or law submitted, the judgment should be
one of nonsuit, and If entered as of one of
dismissal on the merits, plaintiff is entitled
to a correction of the record. Freedman v.
Sirota, 109 App. Div. 874, 96 N. T. S. 812.

98. United States Oil & Gas Well Supply
Co. V. Gartlan. 68 W. Va. 267, 62 S. E. 524.

99. Barlsh v. Knepper Realty Co., 98 N.
T. S. 218.

1. Dougherty v. MoCollum, 98 N. T. S.
590.

2. Code Civ. Proc. | 581. Roth v. Superior
Ct., 147 Cal. 604, 82 P. 246.

3. Code Civ. Proc. § 581, subd. 3. In re'
Dean's Estate [Cal.] 87 P. 13.

4. Code Civ. Proc- § 694. In re Dean's
Estate [Cal.] 87 P. 13. Where a will contest
was erroneously tried in contestant's absence
and without proper notice of trial, but prior
to actual dismissal the judge asked one of
contestant's attorneys if he had notice and if

he desired to take any steps thereunder,
prior to the ruling, and the att-orney de-
clined to do anything then, the irregularity
was not thereby cured. Id.

5. Where suit against a borough for per-
sonal injuries was not prosecuted for eight
years after issue of summons and the de-
fendant entered a plea of not guilty. Munley
V. Sugar Notch Borough [Pa.] 64 A. 377.

fi. See 5 C. L. 1015.
7. Ferguson v. McCowan, 124 Ga. 669, 62

S. E. 886; Freedman v. Sirota, 109 App.
Div. 874, 96 N. Y. S. 812. Code Civ. Proc.
§ 681. In re Morey's Estate, 147 Cal. 495,
82 P. 67. The refusal to submit the evidence
to the jury, if equivalent to a nonsuit, is

justified where plaintiff's evidence does not
"warrant a verdict in his favor (Id.), and
the irregularity of making special findings
after granting a nonsuit is harmless where
the nonsuit wa-s properly, granted (Id.).
Plaltttiff In ejectment having introduced no
evidence of her right to the land, of ouster
by defendant, or of any right to oust de-
fendant, nonsuit was properly granted. Bil-
lings V. Pearson [Cal. App.] 86 P. 825.
Where the original petition was subject to
demurrer an.d was cured by amendments.
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but it is the duty of the judge to grant one;*" but it is only when plaintiff entirely

fails to prove his cause of action that the question becomes one of law,^^ in which

case a nonsuit and not a dismissal on the merits should be granted,^^ unless tlie

court can say on the whole case, as a matter of law, that the plaintiff cannot re-

cover in any event.^' Where it seems probable that the failure to offer tlie neces-

sary evidence to establish a demand was' the result of a misapprehension, the judg-

ment should be one of nonsuit.^* It is within the sound judicial discretion to dis-

but on the trial It developed that there was
no evidence to support the material and
essential allegations of the amendments, it

was not error to sustain a nonsuit. Steele
V. Georgia Iron & Coal Co., 124 Ga. 957, 52

S. E. 1038. Where the answer puts in Issue
the material allegations of the complaint, and
plaintiff Introduces no evidence in support
of his case, It is not error to enter Judgment
of nonsuit if no affirmative relief is sought
by the answer. Mills Novelty Co. v. Dunbar
[Idaho] 83 P. 932. In New York, where
plaintiff demurred to a defense on th& ground
of insufficiency (Code Civ. Proc. 494), there-

by admitting the facts alleged, and an order
sustaining the demurrer was reversed on ap-
peal without leave to plaintiff to withdraw
the demurrer and it was never in fact with-
drawn, defendant was entitled to a final

judgment dismissing the complaint. Nation-

al Contracting Co. v. Hudson River Water
Power Co., 110 App. Div. 133, 97 N. T. S.

92.

S. In Idaho an action may be dismissed

or a Judgment of nonsuit entered, on mo-
tion of defendant, when tiie plaintiff fails tq

prove a sufficient case for the Jury. Rev. St.

1887, § 4354. Shields v. Johnson [Idaho] 85 P.

972. Where the only reasonable inference that

can be drawn from the evidence is that

the deceased was guilty of contributory

negligence. In an action for death of a serv-

ant, a nonsuit should be granted. Vinson

V. £os Angeles Pac. R. Co., i47 Cal. 479, 82

P. 53. The scintilla rule of evidence has no

longer Its former force and vigor in Ohio,

and where the probative value of plaintiff's

evidence Is so slight that a motion for a

new trial would have to be granted if a

verdict be based upon It, it Is the duty of

the court to grant a motion to nonsuit or

to direct a verdict for defendant at the

conclusion of plaintiff's evidence. MacBride

V Gould, 3 Ohio N. P. (N. S.) 469. Where a

case was withdrawn from the Jury, nraotical-

ly nonsuiting plaintiffs, it was not fatal to

the Judgment on appeal, where the evidence

would not have sustained a verdict for plain-

tiffs, under Code Civ. Proc 5 475. In re

Moray's Estate, 147 Cal. 495, 82 P. 57 Where

the sole object of the recovery is damages,

a failure to prove substantial damages Is a

failure to prove the substance of the Issue

and entitles defendant to judgment of non-

suit <Woodhouse v. Powles [Wash.] 86 P.

in63V and where. In an action to enjoin the

removal of a boom from a stream, a cross

complaint was filed to have plaintiff enjoined

?ro^ obstructing the stream, hut it appeared

that defendant was not injured by the ob-

struction the cross complaint should be dis-

mSed without prejudice (Winsor v. Hanson,

40 Wash. 423, 82 P. 710).

% Where a man 36 years of age was

struck on a crossing by a brilUantly lighted

car that could be seen for 300 feet, and
there was no evidence of undue speed or
failure to give signals, a nonsyit was proper.
Mulvaney v. Pittsburgh R. Co., 213 Pa. 343,
62 A. 926. Where the evidence showed tliat

plaintiff, eighteen years of age, had assumed
the ' risks incident to his employment, an
order of nonsuit was Justifiable. Danisch v-

William Amer & Co. [Pa.] 63 A. 416. %Yliere
a demurrer to the reply to an answer, which
set up a former Judgment sufficient to bar
the action, was sustained, there were no
fijrther issues calling for evidence and a dis-
missal was proper. Spring HUl Irr. Co. v.

Lake Irr. Co. [Wash.] 85 P. 6. Where plain-
tiff, having been ordered to cross defendant's
track to load cars, crav^led under a train
standing there not under defendant's con-
trol and was injured by the train's starting,
nonsuit was properly entered. Slota v. Al-
bert I^ewis Lumber & Mfg. Co. [Pa.] 64 A.
032. Where In an action of trover it appear-
ed that the plaintiff had paried with the
title to the property, it was not error to

grant a nonsuit at tl^e conclusion of the
plaintiff's evidence. Hall v. Simmons [Ga.]

54 S. B. 751.

10. Kearns v. Southern R. Co., 139 N. C.

470, 52 S. B. 131.

11. Bowen v. Parley, 99 N. Y. S. 205;
Martin v. Wermann, 107 App. Div. 482, 95 N.

Y. S. 284; Braunton v. Southern Pac. Co.
[Cal. App.] 83 P. 265. Where several grounds
of negligence are alleged, failure to prove
one is no ground for nonsuit or the direction
of a verdict for defendant. Cain v. Atlantic
Coast Line R. Co. [S. C] 54 S. E. 244. Where
plaintiff sues on two causes of action and
the evidence tends to establish one cause
against both defendants, a motion for non-
suit as to both is properly denied, although
one defendant is not connected by the evi-

dence with the second catise of action. Bar-
field V. Coker & Co. [S. C] 53 S. K. 170. A
nonsuit cannot be granted for lack of evi-

dence to support one count where there are

several counts in the declaration. White v.

Wilmington City R. Co. [Del.] 63 A. 931.

Where plaintiff is entitled to merely nomi-
nal damages, it is error to enter a nonsuit.

Stokes v. Pennsylvania R. Co. [Pa.] 63 A.

1028.

12. Martin v. Wermann,'107 App. Div. 482,

95 N. Y. S. 284. Judgment upon the insuf-

ficiency of the plaintiff's case alone should
generally be as of nonsuit, which would leave

him the right to renew his action if so ad-

vised. Gates V. Union R. Co. [R. I.] 63 A.

675.

13. Municipal Court Act, Laws 1902, p.

1561, c. 580, § 249. Bowen v. Parley, 99 N.

Y. S.. 205.

14. Succession of Gragard [La.] 40 bo.

543.
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miss, without prejudice, a bill to remove a cloud from the title to real estate, when

it appears upon a hearing on the bill, answer, and replication, that the merits can-

not be justly and equitably passed upon without evidence taken.^^ While the legal

sufBciency of evidence is for the court, the wedght of legally sufficient evidence is for

the jury.^° The reasonableness of any given rule or regulation adopted by a car-

rier is a question of law for the court.'^' Where there is some es'idence tending to

support plaintiff's case,^' even though supplied by the defendants's proofs,^'' or

when the plaintiff makes out a prima facie case,^° or the eridence is conflicting,^^ or

the credibility of witnesses is involved,^^ or there is any reasonable doubt in the

15. Meffiert v. Thomas [Fla.] 40 So. 764.

16. Campbell v. Bverhart, 139 N. C. 503,

52 S. E. 201.

17. Pullman Co. v. Krauss [Ala.] 40 So.
398.

IS. Fish -V. Utica Steam & Mohawk Valley
Cotton Mills, 109 App. Div. 326, 95 N. Y. S.

673; Bowden v. Bowden [Ga.] 53 S. E. 606;
Later v. Haywood [Idaho] 85 P. 494; Mc-
Cowan V. Northeastern Siberian Co., 41 Waah.
675, 84 P. 614; Zentner v. Oshkosh Gaslight
Co., 126 Wis. 196, 105'N. W. 911; Archibald
Estate V. Matteson [Cal. App.] 84 P. 840.

A scintilla of evidence in favor of plaintiff

is sufficient to take the case to the jury.
Louisville, etc., R. Co. v. Hall [Ky.] 94 S.

"W. 26. Evidence tending to show negligence.
Carter v. Western Union Tel. Co. [S. C] 53

S. E. 539. A motion to dismiss, on the
ground that a- shipper could not sue on an
implied contract arising from delivery and
acceptance of goods, but must sue on the
written contract contained In the carrier's

receipt, was properly denied where there was
evidence that the receipt was not delivered
until after the goods were delivered and ac-
cepted. Kann v. Weir, 95 N. Y. S. 584.

10. A refusal to nonsuit plaintiff for fail-

ure of proofs is not reversible error where
such proofs are afterwards supplied by the
defendant during the progress of the trial.

Van Cott V. North Jersey St. R. Co., 72 N.

J. Law, 229, 62 A. 407. Where defendant's
evidence supplied the requisite proofs, the re-

fusal to grant a nonsuit was harmless error.

Levy V. Wolf [Cal. App.] 84 P. 313. Where
after denial of a motion for nonsuit defend-
ant Introduced evidence which supplied de-

fects in plalntiif's proofs, the error in deny-
ing the motion was waived. Lyon v. United
Moderns [Cal.] 83 P. 804.

20. Where the evidence in a personal In-

jury case showed that the car was started
before plaintiff had a reasonable time to

get on, and there was no evidence of con-
tributory negligence, it was error to dismiss
at the close of plaintiff's case. Silber v.

New York City R. Co., 99 N. Y. S. 837.

Where in an action for personal injuries de-
fendant demurs to plaintiff's evidence on the
ground of his alleged contributory negli-
gence, it is not error to overrule the de-
murrer if the facts justify a contrary con-
clusion. Electric R., Light & Ice Co. v.

Brickell [Kan.] 85 P. 297. Where plaintiff

complained of damage to lands by the negli-

gent flow of acids from defendant's tower
house, and the testimony showed that de-

fendant's employes constantly poured the

same on his land, it was error to direct a

nonsuit. Stokes v. Pennsylvania R. Co. [Pa.]

63 A. 1028. It was error to dismiss an ac-

tion for damages for interference with the
easements of access, light, and air, where
plaintiff's proofs showed him entitled to some
fee damage, though he failed to show any
diminution in rental value. Niewenhous v.
Manhattan R. Co., 98 N. Y. S. 501. Where it

was shown that defendant had received
goods and made payments thereon, that the
goods vi^ere selected by defendant and his
vrife, aijd tlie agreement of sale was signed
by the wife but not by defendant on account
of his inability to go to plaintiff's place of
business, plaintiff made such a prima facie
case that it was error to dismiss his comr
plaint on the merits. Monahan v. Campion,
96 N. Y. S. 1019.

21. Kramm v. Stockton Elec. R. Co. [Cal.
App.] 86 P. 738; Esher v. Mineral R. &
Min. Co., 28 Pa. Super. Ct. 387; Dossett v. St.

Paul & T. Lumber Co., 40 Wash. 276, 82 P.
273; Goff v. 'Philadelphia [Pa.] 63 A. 431;
Thomas v. Stickler [Ky.] 93 S. W. 648. Conflict-
ing as to th^ terms of a contract. Belknap v.

Belknap [S. D.] 107 N. W. 692. Error to
grant nonsuit where the evidence "warranted
the inference that plaintiff's injuries were
due to defendant's negligence, without con-
tributory negligence, but was contradicted
by his physician's evidence, virhich was at
variance with his written statement. Festa
V. New York City R. Co., 95 N. Y. S. 595.

Where suit was brought on an open ac-
count, but it appeared on the trial that there
"was a written contract "which plaintiff's evi-
dence tended to show had been fully per-
formed, it was error to grant a nonsuit.
Southern Printers' Supply Co. v. Felker
[Ga.] 54 S. B. 193, dist'g Blue v. Ford, 12

Ga. 45. Where there Is conflicting evidence
as to the fact on which plaintiff's right
to recover depends, the court cannot dis-

miss on' the merits, under Municipal Court
Act, Laws 1902, p. 1561, c.'580, § 249, au-
thorizing dismissal where the court deems
plaintiff not entitled to recover as a matter
of law. Bowen v. Farley, 99 N. Y. S. 205.

Where the evidence in an action fou personal
injuries was conflicting as to contributory
negligence, the jury could not be restricted

to any assumed state of facts, though there
was some evidence to support such as-

sumption. Dodge v. Lament [Iowa] 107 N.

W. 948.
22. Goodwin v. Sommer, 97 N. Y. S. 960.

Although several witnesses testify to certain

facts and but a single witness contradicts
them the jury may believe the latter. Louis-
ville, etc., R. Co. v. Hall [Ky.] 94 S. W. 26.

A case depending upon the uiicorroborated
testimony of plaintiff Is for the jury, al-

though uncontradicted. Mendoza v. Levy,
97 N. Y. S. 753.
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inference to be drawn therefrom,^' it is for the jury,^* though the court might deem
it its duty to set aside a verrdiet for plaintiff as against the weight of evidence.^'

A motion for nonsuit should not be granted where the plaintiff's evidence is suffi-

cient to put the defendant to his proofs.''" It is for the Jury to say whether the
,

evidence is sufficient to overcome a prima facie case.^' It is only where an ad-

mission or a statement made to a jury will, as a matter of law, preclude a party

from recovering upon his cause or defense that the coiut can. withdraw the same
from the jury;^' and where plaintiff, on cross-examination, showed that he was not

earning as much at the time of the accident as he stated in his complaint, though

not contradicted by defendant, the question of the value of his earnings was for

the jury." It is not error for tlie court to omit to submit to the jury, in support

of an action, evidence which is outside of the pleadings and the issues raised.^" In

the submission of issues to the jury it is requisite only that they be submitted in

such form as when decided either way they may be the basis of the judgment.^"^

Where, at the close of the evidence, defendant moved to dismiss but made no mo-
tion for a directed verdict, the court reserving decision and a verdict being render-

ed for plaintiff, the court could dismiss but could not set aside the verdict and

direct one for defendant.^^

Variance between the pleadings and evidence may warrant a nonsuit.^' The
question of fatal variance between the complaint and evidence may be raised by a

motion to dismiss at the close of plaintiff's evidence.^* Failure to object to the tes-

timony when introduced does not preclude defendant from moving for a nonsuit on

the ground of variance.^"

23. Where reasonable minds acting with-
in the limitations prescribed by law might
reach different conclusions from an examina-
tion of the evidence. Campbell v. Everhart,
139 N. C. 503, 52 S. B. 201. Where the testi-

mony of the garnishee left it doubtful
whether or not he had moneys of the de-
fendant in his hands. Klein v. Cohen, 25

Pa. Super. Ct. 621. Judgment of nonsuit is

warranted only where the record presents
such a state of facts that all reasonable
men must arrive at the same conclusion.

Tuckett V. American Steam & Hand Laundry
[Utah] 84 P. 500. In a suit for personal
Injuries a nonsuit should be refused, urtless

tlie evidence reasonably leads to the con-

clusion that the plaintiff was negligent.

Central of Georgia R. Co. v. Harper, 124 Ga.

836, 53 S. B. 391.

24. Where the evidence presents a ques-

tion for the jury, a judgment of nonsuit

is technically erroneous. Yates v. New York,

etc., R. Co., 107 App. Div. 629, 95 N. Y. S.

497.

25. Yates v. New York, etc., R. Co., 107 App.
Div. 629, 95 N. Y. S. 497. In case of contradic-

tions between the parties as to the facts,

the case must go to the jury, although a

verdict found for plaintiff would have to be

set aside. Schmal v. Rothschild, 96 N. Y. S.

179. Where the evidence was conflicting it

was improper for the court, in setting aside

a verdict for plaintiff because of the insuf-

ficiency of the evidence, to dismiss the com-
plaint upon the merits, but it should have
ordered a new trial. Drake v. Baker, 96 N.

Y. S. 1057. Both the trial court and • the

appellate division . have power to set aside

a verdict contrary to the evidence and grant

a new trial, in an action where a nonsuit

could not be granted, and in case of the

.

trial court's doing so, the appellate division
must do so. Pish v. Utica Steam & M. Valley
Cotton Mills, 109 App. Div. 326, 95 N. Y. S.
673.

28. Later v. Haywood [Idaho] 85 P. 494.
27. Belknap v. Belknap [S. D.j 107 N. W.

692. Presumption of fact with evidence tend-
ing to rebut It. Opet v. Denzer [Tex. Civ.
App.] 16 Tex. Ct. Rep. 118, 93 S. W. 527.
Wliere, in an editorial criticism of a public
officer, the epithets and language used were
so severe as to- tend to overcome the prima
facie presumption of privilege, the case was
for the jury and it was error to direct a non-
suit. Mulderlg v. Wilkes-Barre Times [Pa.]
64 A. 636.

28. Statements of counsel held not to pre-
clude the defense of ownership of the land.
Hall V. Davidson [Kan.] 84 P. 556.

29. Guyon v. Brooklyn Heights R. Co., 97
N. Y. S. 1038.

Andresen v. Jetter [Neb.] 107 N. W.

Wright V. Gotten, 140 N. C. 1, 52 S. B.

Crecelius v. New York, 100 N. Y. S.

30.

789.
31.

141.

32.

314.
33. Where the complaint proceeds upon

the theory of a common carrier's Common-
law liability for the loss of goods, and the
proofs show a special contract, the variance
is sufficient to justify a nonsuit. Braunton v:

Southern Pac. Co. [Cal. App.] 83, P. 265. In
an action for slander, held that there was
no such variance between the words charged
and those proved as to warrant a nonsuit.
Kloths v. Hess, 126 Wis. 587, 106 N. W. 251.

34. Allegation of negligence in starting

a car while plaintiff was boarding it and
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Motion for nonsuit; effedJ"^—The difference between a motion to direct a

nonsuit and to direct a verdict for defendant is rather a matter of form than of

substance, except that the latter ends tlie litigation." A motion for nonsuit or to

dismiss the complaint must specify the supposed defects.'' Where voluntarj^ non-

.«uits are permitted by the state practice, it is v/ithin the discretion of a Federal

court to refuse to allow a nonsuit at the conclusion of plaintiff's evidence, where a

motion had been made by defendant and sustained for a directed verdict on ac-

count of the insufficiency of the complaint and e-\idence.^^ After judgment ren-

dered and removal of the cause by writ of error, it is too late to dismiss the suit as

to a defendant improperly joined.*" A motion to dismiss a bill for want of equity,

as to certain defendants, properly raised^ the question whether as to them the venue

was in another county.*^ A motion for nonsuit admits the trutli of plaintiff's evi-

dence*^ and the existence of every fact which, the evidence tends to prove, or which

can be gathered from any reasonable view of the evidence*'' when construed in the

light most favorable to him.** In New York a decision on a motion to disrniss a

complaint may be reserved until after verdict.*^ In entering a judgment of dis-

missal for want of service, the judge should find the facts upon which his jiidgment

is based, and not merely that the facts set forth in the several affidavits are true.*"

Where the equity of a bill is directly challenged, a dismissal for want of equity is as

proper in vacation as in term time.*^ A motion for nonsuit is waived by the subse-

quent introduction of testimony by the mover,** unless the motion is renewed at

the close of the evidence,** and his right to stand upon the motion is waived.'*"

Effect, of dismissal or nonsuit.^^—The difference between a motion to direct a

nonsuit and a motion to direct a verdict for defendant is rather a matter of form

proof of an assault by the conductor and
the violent ejection of plaintiff. Fiorito v.

Interurban St. R. Co., 95 N. Y. S. 528. .

35. Kalispell Liquor & Tobacco Co. v.

McGovern [Mont.] 84 P. 709.

3C. See 5 C. L. 1016.

37. Huntt v. McNamee [C. C. A.] 141 P.
293.

38. Burrows Co. v. Rapid Safety Filter Co.,

97 N. T. S. 1048. It is error to grant a
motion for nonsuit where the record shows
no specification of grounds for the motion.
DeLeonis v. Hammel, 82 P. 349.

39. Huntt V. McNamee [C. C. A.] 141 F.

293.
40. Commissioners of Union Drainage

Dist. No. 3 V. Highway Com'rs of Virgil &
Cortland, 220 111. 176, 77 N. B. 71.

41. Merritt v. Alabama Pyrites Co. [Ala.]

39 So. 555.

43. Wagner V. Wedell FCal. App.] 85 P.

126; Kramra v. Stockton Eleo. R. Co. [Cal.

App.] 86 P. 738; Volosko v. Interurban St.

R. Co., 99 N. T. S. 484; Portman v. Oppen-
heim, 99 N. T. S. 537. '

43. Later v. Haywood [Idaho] 85 P. 494;

Fox V. Myers [Nov.] 86 P. 793; Kramm v.

Stockton Blec. R. Co. [Cal. App] 86 P. 738.

44. Biles V. Seaboard Air Line R. Co., 139

N. C. 528, 52 S. E. 129; Kramm v. Stockton
Elec. R. Co. [Cal. App.] 86 P. 738; Volosko
V. Interurban St. R. Co., 99 N. T. S. 484;

Tuekett v. American Steam & Hand Laundry
[Utah] 84 P. 500.

45. Under the express provisions of Code
Civ. Proc. § 1187. Zeiser v. Cohn, 98 N. T. S.

1078. Where after a verdict favorable to

plaintiff the court dismissed the complaint on

the ground that It had erred In permitting

plaintiff to prosecute his action as one on
contract instead of one in the nature of a
creditor's bill, plaintiff was not precluded
from proving the cause of action which the
court finally determined was the only one
he had alleged. Id.

46. Sherwood Higgs & Co. v. Sperry &
Hutchinson Co., 139 N. C. 299, 51 S. E. 1020.

47. Merritt V. Alabama Pyrites Co. [Ala.]
39 So, 555.

48. Conine v. Olympia Logging Co.
[Wash.] 84 P. 407. A submission of the
case on its merits, without a motion for non-
suit or order of judgment, is a waiver by
defendant of his right to object to the in-
sufficiency of the evidence. Gendron v. St.

Pierre [N. H.] 62 A. 966. Where a motion
for nonsuit on the ground of variance was
reserved by the court and defendants then
introduced evidence to support issues raised
by affirmative defenses and- a cross com-
plaint', they thereby waived the ruling on
the nonsuit and on appeal could raise no
questions except as to matteys connected
with their pleadings. Franklin v. Burris
[Colo.] 84 P. 809.

49. Shields V. Johnson [Idaho] 85 P. 972.

50. Conine v.- Olympia Logging Co.
[Wash.] 84 P. 407. A defendant has an un-
doubted right to stand upon his motion for

a nonsuit and have his w^rlt of error, if It be
refused, but he has no right to insist upon
his exception after having subsequently put
in his testimony and made his case upon the
merits, since the court and Jury have the
right to consider the whole case as made by
the testimony.' Shields v, Johnson [Idaho]
85 P. 972.

51. See 5 C. L. 1017.
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than of substance, except that the latter ends the litigation if a new trial is not

granted."^ Where the court withdrew the'case from the jury, practically granting

a nonsuit, the case presented substantially the same aspect as if, at the close of the

evidence, the court had directed a verdict against tlie contestants."" A decree sus-

taining a demurrer to the bill, allowing a specified time to amend, is not final and

does not ipso facto dismiss the bill, but a subsequent order is necessary for that."*

An order dismissing a cause so far as the issue of divorce was concerned, but re-

taining that part designed to set aside fraudulent conveyances of community prop-

erty, as to the latter was merely interlocutory."" Although a dismissal not on the

merits may be stricken out, yet it is a final judgment which may terminate the

case,"" and in those <!ases where a dismissal may be stricken out or substantially

altered, such action can be taken only after due notice to the party whose rights are

a.ffected."^ The dismissal of a suit in general terms does not, after six months,

operate as a bar to a s'econd suit between the same parties and on the same caupe

of action, if not barred by the statute of limitations applicable thereto;"* ajid where

a valid Avrit of error has been sued out to reverse a judgment of dismissal, the

statutory period of six months within which a dismisse'd suit may be renewed so as

to prevent a barring of the action by limitation does not run pending gtich writ of

error. =" In Arkansas, if aji action be commenced within the statutory limitation

and the plaintiff suffer nonsuit, he may commence a new action within one year

thereafter.*"^ A judgment of nonsuit rendered by a justice of the peace because

the facts adduced by plaintiff are insufficient, not being a trial on the merits, does

not bar a subsequent action for the same cause,®^ but the entry "Libel dismissed,"

without adding "without prejudice," purports to be a final judgment upon the

merits, and is a bar to further proceedings upon the cause of action set out in the

libel."- Where one of two defendants was not served and suit against him was

dismissed and judgment rendered against the other and a return of nulla bona was

made on the execution against him, plaintiff was not required to pay the costs of

the first action before beginning action against the person not served, as for want

of service the former suit was not begun against him.°^

Setting aside order; reinstating cause.—A case dismissed for failure of a pai'ty

to appear upon the preliminary call of cases may be reinstated upon proper showing,"*

52.

293.

53.

P. 57.

54.

Huntt V. MoNamee [C. C. A.] 141 F.

In re Morey's Estate, 147 Cal. 495, 8:

Bledsoe v. Jones [Ala.] 40 So. 111.

55. Michael v. Michael [Tex. Civ. App.]
14 Tex. Ct. Rep. 562, 91 S. W. 239.

.58. Karrick v. Wetmore, 25 App. D. C.

415. A dismissal or discontinuance, though
not a final determination of the controversy,

is a final endine of that particular suit. Liv-

ingston V. Nev/ England Mortg. Sec. Co.

[Ark.] 91 S. W. 752. An order dismissing

a cause without costs for want of prosecu-

tion Is a final order disposing of the case

and not a mere striking of It from the
Union Bl. R. Co., 118 111.Green v.

V. Wetmore, 25 App. D. C.

docket.
App. 1.

57. Karrick
415.

58. Hackney v. Asbury & Co., 124 Ga.

678 52 S B. 886. Civ. Code 1895, § 3786, pro-

viding that if a plaintiff be nonsuited, or

discontinue or dismiss his case, and recom-

mence within 6 months, the second suit shall

-(and, as to limitation, upon the same foot-
ing as the first, has no application. Id.

59. Seaboard Air Line R. Co. v. Randolph
[Ga.] 55 S. E. 47.

60. Kirby's Dig. § 5083. "Where plaintiff
in a suit to foreclose a mortgage suffered
nonsuit, but caused a summons to be issued
and served on defendants, that was equiva-
lent to the beginning of a new suit within
the statute. Livingston v. New England
Mortg. Sec. Co. [Ark.] 91 S. W. 752.

61. Smith v. Superior Ct. [Cal. App.] 84 P.
54.

62. Where plaintiff prior to the beginning
of the trial moved a dismissal without prej-
udice, because of inability to obtain a wit-
ness. It was error to dismiss the libel on its
merits. Roach v. Roach, 190 Mass. 253, 76
N. B. 651.

63. Hackney v. Asbury & Co., 124 Ga. 678,
52 S. B. 886.

64. Affidavits showing a meritorious de-
fense and that the party's counsel was en-
gaged In another court and could not be
present when the preliminary call of cases
was made were sufficient to entitle the party
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but where neitlier plaintiff nor his attorney was present when the cause was reached

for trial, a dismissal therefor should n(|t be set aside without a showing of due dili-

gence. "^ Wliere a defendant in a mechanic's lien suit, who had a right to try the is-

sues between himself and co-defendaats, was not served witli notice of trial and liad

no knowledge of the dismissal of the complaint, the court could relieve him by vacat-

ing the dismissal as to him.°° An attorney's mistake in law or ignorande of facts is

not sufficient ground for vacating a judgment of dismissal moved by him,°^ and inad-

vertence and ignorance of plaintiff's attorneys that a cause was not on the Calendar

did not excuse a failure to bring a cause to trial for two years and require! the court

to permit its furtli^r prosecution."^ The dismissal of a bill to set aside a dismissal

of an action at law does not render res adjudicata a motion, in the court which entered

the dismissal, to set it aside."* After the expiration of the term the court cannot

reinstate a cause dismissed after a hearing.''"

Practice on appeal.''''-—Refusal to dismiss,^^ or nonsuit,'^ being discretionary,

is not ordinarily reviewable;'* but where, on a special appearance, a motion to dis-

miss is made and overrided, defendant may proceed with the trial without losing his

right to have the ruling reviewed on appeal.'^ An order dismissing an action on

plaintiff's motion, where no counterclaim was interposed and no special reason

existed for refusing the dismissal, cannot be appealed from.'" Where a complaint

was drawn on the theory of defendant's liability on account of a violation of the

labor law," and did not allege the facts necessary to bring it within the employ-

ers' liability act, plaintiff's appeal was not aided by request after the nonsuit to

amend the complaint on the ground that the case was so brought within the latter

act.'* Parties having procured the dismissal of a divorce action so far as related

to the issue of divorce, on the ground that no mandate had been taken out after

final judgment in the appellate court, they could not complain of it in subsequent

proceedings in error." An arbitrary dismissal before trial of the issue will be re-

versed on appeal.*" The supreme court will not dismiss a case because of a cessa-

tion of the controversy, unless the cessation is shown by clear and satisfactory

proof.*^ On appeal from a judgment of dismissal foi- want of service, the com-

plaint IS not properly before the supi^eme court.'^ The question presented on ap-

peal from granting a motion for a nonsuit is a 'question of law.*^ In the case of

Hinkle v. Sullivan, 108 App. Div. 316,

Y S 788
Bacon v. Mitchell [N. D.] 106 N. W.

to a reinstatement of his case. Doppelt v.

Blum, 118 111. App. 64.

65. Poggensee v. Feddien [Neb.] 106 N. W..
654.

ee;
95 N.

67.
129.

68. Brown v. Gauss, 95 N. Y. S. 538.

69. Grand Pacific Hotel Co. v. Pinkerton,
118 111. App. 89.

70. Gray v. Ames, 220 111. 251, 77 N. E.

219
71. See 5 C. L. 1018.
72. The disposition of a motion to dismiss

an action for "want of prosecution rests in

the discretion of the trial court (Marks v.

Keenan [Gal.] 82 P. 772), and its action will
not be disturbed unless -such discretion has
been grossly abused (Id.).

73. Th« refusal of a compulsory nonsuit
is not reversible error. Morgan v. Duquesne
Borough, 29 Pa. Super. Ct. 100.

74. The Federal supreme court has de-
clined to entertain writs of error on non-
suits (Huntt V. McNamee [C. C. A.] 141 F.

293), and has held that the circuit courts
have no authority to order a nonsuit in in-
vltum (Id.).

75. Woodard V. Trl-State Milling Co. [N.
C] 55 S. E. 70.

76. Neither Rev. Code Civ. Proc. § 440, nor
§ 462, authorizes such appeal. Deere & W.
Co. V. Hinckley [S. D.] 106 N. W. 138.

77. Laws 1897, c. 415, p. 467, § 18. Suther-
land V. Ammann, 98 N. T. S. 574.

78. Sutherland v. Ammann, 98 N. T. S. 574.
79. Michael v. Michael [Tex. Civ. App ] 14

Tex. Ct. Rep. 562, 91 S. W. 239.
80. Teitelbaum v. Scheinert, 99 N. T. S,

813. Where the trial court dismisses an ac-
tion prematurely on motion of defendant be-
fore he has rested and on an issue not
raised by the pleadings, the supreme court
win not try the case anew but order a new
trial. Viets v. Silver [N. D.] 106 N. W. 35.

81'. State v. Superior Ct., 41 Wash. 450, 83
P. 726.

82. Sherwood Higgs & Co. v. Sperry &
Hutchinson Co., 139 N. C. 299, 51 S. E. 1020.

83. Smith v, Superior Ct. [Cal. App.l 84
P. 54.
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an involuntary dismissal the appellate court would look into the pleadings and

facts, and if they disclosed a case for the jury, would reverse the judgment,^* but, if

the nonsuit were voluntary, it would be presumed that plaintiff deemed his evi-

dence insufficient, and in order to secure reinstatement, or reversal of an order

denying reinstatement, it must appear that other evidence had been discovered to

strengthen his case.'° On review of an order of dismissal or nonsuit the plaintiff

is entitled to have his testimony taken as true'* and given its most favorable con-

struction in his favor.*^ Where the trial judge dismissed the complaint, but on ap-

peal by the defendant the appellate court rendered judgment partly in favor of

plaintiff, it should have reversed the judgment of the trial court and remitted the

case for entry of a proper judgment.'^ Where no bill of exceptions is filed, an ap-

peal from an order of dismissal will be dismissed.'"

DISCOVERY AND INSPECTION.

S 1. Discovery In Equity (1167).
§ 2. Production nnd Inspection of Books

and Papers or Survey of Property (1168).
§ 3. Examination or Interrogation of Par-

ty Before Trial (1170).

§ 4. Physical Examination to Prepare for
Trial (1173).

This article does not deal with the taking of depositions! for use as evidence

at the trial,"" nor with examinations of parties during the trial,"^ nor during pro-

ceedings supplementary to execution,"^ nor with the power of a court to compel a

contimiacious witness to answer,"^ nor with interrogatories imder the admiralty

rules."*

§ 1. Discovery in equity.^^—Statutes providing for the production and in-

spection of books or papers in a,etions at law do not divest courts of equity of their

inherent power to grant discovery in aid of such actions when' the statutory remedy
is insufficient."* The proceeding is a personal one to be enforced against the per-

son decreed to make the discovery."' As in other cases of resort to equity it must
appear, that there is no adequate remedy at law."* A party is entitled to a dis-

covery of such facts or documents in the possession or control of his adversary as are

S4. Sanchez v. Atchison, etc., R. Co. [Tex.

Civ. App.] 14 Tex. Ct. Rep. 439, 90 S. W.
fi89.

85. A mere statement that plaintiff has
a good cause of action which he can sub-
stantiate by aaaitional evidence, without
setting out such testimony, is Insufficient.

Sanchez v. Atchison, etc., R. Co. [Tex. Civ.

App.l 14 Tex. Ct. Rep. 439, 90 S. W. 689.

86. SUber V. New York" City R. Co., 99

N. T. S. 837.

87. Rawson v. SUo, 99 N. T. S. 934; Brooks
V. International R. Co., 98 N. T. S. 765.

88. Brown v. McKle [N. Y.] 78 N. B. 64.

89. A motion to dismiss for the reason

that the petition shows the action to be

local and originating in another state Is a

motion to dismiss and not a demurrer, so

that an order granting it Is not reviewable

without a bill of exceptions. Hawthorn v.

Alexander [Mo. App.] 91 S. W. 444.

90. See Depositions, 7 C. L. 1129.

91. See Trial, 6 C. U 1731.

93. See Supplementary Proceedings, 6 C.

li. 1586.
93. See Contempt, 7 0. L. 746; Witnesses,

« C. L. 1975.

94. See Admiralty, 7 C. L. 34.

95. See 5 C. L. 1019.
96. Garden City Sand Co. v. People, 118

111. App. 372. Kurd's 111. St. § 9, c. 51, held
inadequate as it does not give complainant
the right to Inspection or examination be-
fore trial. Id.

97. Extra territorial service not suffi-
cient. Wallace v. United Elec. Co., 211 Pa
473, 60 A. 1046.

98. Adequate: Alleged Impossibility of
the United States to state when or by whom
timber on the public domain was wrong-
fully cut and converted did not show neces-
Bity for discovery and accounting in equity.
In view of the law providing for the exam-
ination of defendants, and U. S. Rev St
§ 724 (U. S. Comp. St. 1901, p. B83), provid-
ing for the production of books and writ-
ings in actions at law. United States v. Bit-
ter Root Development Co., 200 U. S. 451, 50
Law. Ed. .

Inadequate: Discovery as to contents of
an agreement as to the liability of defend-
ants on a promissory note allowed, where
defendants by their conduct had created un-
certainty so as to render a remedy at law
Inadequate. Enochs v. Mississippi Bank &
Trust Co. [Miss.] 39 So. 529.
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material and necessary to make out his own ease,®" but this right does not extend to

a discovery of the manner in which the case of the adverse party is to be established

or of evidence relating exclusively to the opponent's case.^ A bill of discover}' will

not lie where the matter sought to be disclosed will tend to incriminate the respond-

ent,^ nor can it be used as a mere pretense to confer equity jurisdiction/ but where

equity has jurisdiction of the case, it may authorize a discovery in connection there-

mth whether or not a bill could be maintained for discovery alone.* In a bill of

discover}' only it is not necessary to allege that only by discovery can the demand be

sustained,^ but in one for discovery and relief,' the demand being properly one at

law, it must be alleged that discovery is indispensable to a recovery.^ Where com-

plainant's bill is one for relief by decree, a waiver of answer nnder oath does not

waive the right to a discovery.' An insufficient reference to the main action may
be obviated by amendment."

§ 2. Production and inspection of boohs and papers or survey of property.

Nature of remedy and right thereto}"—The power to compel the production or in-

spection of books and writings of the adverse party to enable one to prepare

for trial is inherent in courts of equity and now commonly conferred upon courts

•of law by virtue of statutory enactmepts.^^ It will' not be exercised however except

for cogent reasons, especially in the case of corporations,^^ hence the inspection

must be shown to be necessary,^^ the particular documents containing the material

99. Plaintiff did not show that conductor's
report of accident on street car was neoes-
Rarv and related to his' case. Ex parte
Schoepf [Ohio] 77 N. B. 276.

1. Attempt to discover manner of defense
in personal injury case against electric car
company. Ex parte Schoepf [Ohio] 77 N. E.
276.

3. Would not lie to compel production of

libelous article and require defendant to dis-

close the persons -who dictated the article to

him and procured him to publish it.- Noyes
V. Thorpe [N. H.] 62 A. 787. See Witnesses,
6 C. L. 1975.

3. On theory that equity having jurisdic-
tion for purposes of discovery will also grant
relief. Larkey v. Gardner [Va.] 54 S. B.

SS6. A discovery which is merely Incidental
to the main relief sought will not be granted
where there is no right to the main relief.

Cannot be used as mere pretense to give
equity jurisdiction. Discovery refused where
there was no right to accounting. Elk
Brewing Co. v. Neuhert, 213 Pa. 171, 62 A.
7S2. Discovery refused where complainant
had no right to accounting. Brown v. Equi-
table Lite Assur. Soc, 142 F. 835.

4. Where equity had jurisdiction to en-
join a trespass, it could authorize a dis-
covery as to defendant's profits whether the
bill could be maintained for discovery alone
or not. Coleman v. Elliott [Ala.] 40 So.

666.
.l. Full relief in equity not being asked

but only aid in an action at law. Larkey v.

Gardner [Va.] 54 S. B. 886. For the req-
uisites of a bill of discovery, see Fletcher
i;q. PI. & Pr. § 809.

6. For distinction between bill of dls-
coverv and bill for discovery and relief,

see 5 C. L. 1019. n. 8.

7. Larkey v. Gardner [Va.] 54 S. E. 886.

Bill for discovery nnd rpllef, alleging that
defendant was Indebted to complainant on

two bonds in defendant's possession, that
complainant did not remember the amounts
thereof and so could not sue on them or re-
cover possession at law, Iield Insutlicient for
failure to aver that discovery %Yas indis-
pensable. Larkey v. Gardner [Va.] 54 S.
E. 886.

8. Where bill was for accounting and
foreclosure of mechanic's lien. Utah Const.
Co. V. Montana R. Co., 145 P. 981.

9. Where bill for discovery in action for
libel stated the nature of the sSTctlon, the
names of the parties, the term of court, and
where the action was pending, it -was not
demurrable for failure to set out a legal
cause of action in aid of "which the dis-
covery was sought. Noyes v. Thorpe [N.
H.] 62 A. 787.

10. See 5 C. L. 1019.
11. Complainant in suit for accounting

and foreclosure of mechanic's lien held en-
titled to books and papers necessary to
establish his cause of action. Utah Const.
Co. V. Montana R. Co., 145 P. 981.

12. While an employee would be entitled
to examine one of defendant's officers for the
purpose of preparing for trial in an action
to recover commissions and to have the books
produced by subpoena duces tecum to enable
the officers to testify, he was not entitled
to inspection of the books for that purpose.
Harbaugh v. Middlesex Securities Co., 110
App. Div. 633, 97 N. Y. S. 350.

13. Petition for examination of plaintiff's

books in preparation for trial, stating that
it was necessary to discover what services
were rendered by plaintiff to a codefendant,
held insufficient where petitioner was at-
torney for the other defendant and it did not
appear that the other defendant had lack of
knowledge. Ferguson v. Bien, 97 N. T. S.

9S6. Showing held sufficient to entitle com-
plainant to Inspect books and papers neces-
sary in suit to foreclose mechanic's lien and
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evidence must be pointed out,^* and, upon inspection being granted, it must not ex-

tend beyond the necessities of the case.^' Inspection is however granted with much
freedom in case of a fiduciary relation between the parties.^' A statute merely au-

thorizing the inspection and taking of copies of books or writings does not confer

authority to order the production of the documents in court.^' An order is not jus-

tified as against one not connected with the case.^* So called "fishing expeditions"

are not allowed,^" and disclosure of privileged matters cannot be required.^" Re-

fusal to comply with a' valid order must be accompanied by a sufficient excuse.^^

The survey of property belonging to the adverse party and involved in the case

is allowed by statute in some states.
^^

Proceedings.^^—In some Jurisdictions the application may be made by motion

supported by affidavit;^* in others an order for inspection must be made on peti-

tion.^' In any event the necessity of the inspection must ap'pear''" and the docu-

ments desired must be plainly described.^^ In the absence of statute defendant

for accounting. Utah Const. Co. v. Montana
R. Co., 145 F. 981. In suit by stockholders to

set aside alleged fraudulent transfer of the
corporation property, plaintiff held entitled
to inspection of evidences of the transfer and
minute books of corporation in order to pre-
pare for trial. Snyder v. De Forest Wire-
less Tel. Co., 99, N. T. S. 644. Where plaintiff

was entitled to receive a certain per cent of
defendant's net profits for acting as superin-
tendent, he was entitled to inspect defend-
ant's books to determine the amount.
Thomas v. Waite Co., 99 N. T. S. 297. That
plaintiff had formerly had access to the
books did not bar his right (Id.), nor the fact
that he had become a business competitor
(Id.).

14. In suit to set aside alleged fraudulent
transfer of the corporation property, plain-

tiff held not entitled to examine generally
all the corporation books of account on
mere statement tliat all the books contained
entries material to proof of his' case with-
out sliowing the grounds thereof. Snyder v.

De Forest Wireless Tel. Co., 99 N. T. S. 644.

It must appear that the books or documents
sought contain matter which would aid the

petitioner In preparing for trial. Not shown.
Ferguson v. Bien, 97 N. T. S. 986.

15. Affidavit held not to Justify order for

production of the general records, books,

and documents of a corporation, where the
main question at Issue was as to the au-
thority of an employe to make a contract,

no necessity for all such documents being
shown. Wood v. Mott Iron Works, 99 N. T.

S. 677.

16. Where plaintiff was to receive a cer-

tain per cent of the defendant's net profits

for superintending its fire proof construction,

thus forming sort of a quasi partnership

arrangement, plaintiff held entitled to In-

spect defendant's books almost as a matter

of right to enable him to prove his claim.

Thomas v. Waite Co., 99 N. T. S. 297.

17. Order erroneous under Code § 578,

which directed plaintiff to deposit books,

etc with the clerk and allow them to re-

main two weeks. Mills v. Biscoe Lumber Co.,

139 N. C. 524, 52 S. B. 200.

18. Order for inspection of books of cor-

poration not Justified as against one not

shown to be an officer or director of the

7 Curr. Law—74.

corporation. Snyder v. De Forest Wireless
Tel. Co.. 99 N. T. S. 644.

19. The clause In § 5247, Rev. St. 1906,
"which he may be compelled to produce as
evidence," must be construed In connection
with § 5289, Rev. St. 1906, and Is limited to
evidence pertinent to the issue In cases and
under circumstances where a party might
heretofore have been compelled to produce
the same by the ordinary rules of proceed-
ing in chancery. Ex parte Schoepf [Ohio]
77 N. B. 276. See Discovery In Equity, ante,
§ 1. Motion for Inspection of books and
papers necessary for prosecution of suit for
accounting and to foreclose mechanic's lien
granted as against objection that it was a
"fishing expedition," where made merely to
enable complainant to prove allegations al-
ready made. Utah Const. Co. v. Montana R.
Co., 145 F. 981.

20. In an action against a street railway
company, the conductor's report of an acci-
dent, sent to the claim agent and to be used
by the company for settlement or defense,
was privileged and could not be discovered.
Ex parte Schoepf [Ohio] 77 N. E. 276.

21. Affidavit that since making of order
to show cause in contempt proceedings for
failure to produce the books of a corporation
affiant had not had possession or control
of any of the books, that he had been unable
to comply with order to produce them, and
that they were In the hands of another per-
son, held too Indefinite and evasive. Methe-
any v. Perkins [Mich.] 12 Det. Leg. N. 851,

106 N. W. 147.

22. Section 372, p. 107, of the court and
practice act of Rhode Island passed In 1905,

requiring a defendant to allow a reasonable
inspection of his premises, applies to actions
at law for personal Injuries In a Federal
court within the state. Mills v. Providence
Belting Co., 145 F. 447. Does not violate
any constitutional privilege of defendant.
Id.

23. See 5 C. L. 1020.

24. Utah Const. Co. v. Montana R. Co.,

145 F. 981.

25. An order for production of books and
documents for Inspection before trial, under
Code Civ. Proo. §§ 803, 805, must be made on
petition and not on affidavit. Hlrshfleld v.

Rosenthal & Co., 99 N. Y. S. 912.



1170 DISCOVEEY AND INSPECTION § 3. 7 Cxir. Law.

cannot be required to deposit the documents in the office of the county clerk.^^ The
inspection of a copy "ndll not be granted on motion for inspection of the original.'"

Where the order is discretionary a second application may be made after a previous

refusal.^" Laches may defeat the application.*"^

§ 3. Examination or interrogation of party hefon triaU^—The statutes of

many states authorize the examination or interrogation of a party to an action'*

before trial generally where it is necessai-y to enable the examining party to prose-

cute 'or defend on issues already made/* but sometimes to enable him to' plead.''

26. Ferguson v. Bien, 97 N. T. S. 986;
Snyder v. De" Forest Wireless Tel. Co., 99 N.
T. S. 644; Thomas v. Waite Co., 99 N. Y. g.

297; Utah Const. Co. v. Montana R. Co., 145 F.
981.

,
27. Snyflor v. De Forest Wireless Tel. Co.,

99 N. T. S. 644; Ferguson v. Bien, 97 N. T.
S. S86.

as. Provision in order for ins5)ection of
defendant's documents that, in default of
defendant allowing plaintiff to inspect at
defendant's office, defendant should deposit
the documents in the office of the clerk of the
county of New ^ork, held erroneous. Cald-
well V. Mutual Reserve Life Ins. Co., 99
N. T. S. 984.
NOTEl. Manner of inspection and custody

of documents in equity: Where a party es-
tablishes his right to inspect books in the
adverse party's possession, it is of course to
grant the order for inspection, with liberty
to take copies. 1 Barbour, Ch. Pr. 235; Hide
V. Holmes, 2 Molloy, 372. The defendant may
seal up such parts of the books, documents,
and papers as he swears do not relate to the
claim of the complainant. 1 Barbour, Ch. Pr.
235; Campbell v. French, 2 Cox, 286; Dias v.

Merle, 2 Paige [N. Y.] 494; Gerard v. Pens-
wick, IWils. Ch. 222. It seems to be the rule
that, under an order for inspection, the ex-
amination may be conducted without the
presence of the defendant or his solicitor.

The papers must be delivered into the pos-
session of the officer of the court to be open
to the view of the complainant whenever he
pleases, and it will not be a compliance with
the order to deposit the papers in a box, un-
der lock, with a notice to send for the key
whenever It Is wanted. 1 Barbour, Ch. -Pr.

235; Preston v. Carr, 1 McClel. & Y. 457.

Where documents mentioned in a schedule
by the defendant are deposited in court for

the inspection of the complainant, under an
order for that purpose! the defendant is en-

titled to have them restored to him as soon as
such inspection has taken place, and the com-
plainant is not entitled to have them left

in the custody of the clerk of the court, not-
withstanding that it may be necessary that
they should be produced before the master
In taking the account directed by the decree
or on the hearing of an appeal from the de-
cree. 1 Barbour, Ch. Pr. 236; Small v. Att-
wood, 1 Younge & C. 37. Where it is referred
to a niaster to superintend the production
or delivery of books and papers, all parties
interested may examine the party producing
as to the fact that the order has been fully

and fairly complied with, and the master
should allow a reasonable time to inspect

the books and papers delivered, and to pre-

pare interrogatories for the examination ot

the party if necessary. Hallett v. Hallett, 2

Paige [N. Y.] 432; Gower v. Baltinglass,

Turn. & R. 195, note; Hoffman, Mast. Ch. 11.—From Fletcher Eq. PI. & Pr. § 377.
29. Motion for inspection of an affidavit

properly denied where original had been de-
stroyed and there was no motion for in-
spection of a copy or proof of its existence.
Memphis Trotting Ass'n v. Smathers, 99 N.
Y. S. 1057.

30. Where on appeal to him the judge re-
versed .an order of the clerk for the deposit
of books and papers made under Code § 578,
the motion could be rene"wed and a new or-
der obtained, it being a discretionary mat-
ter, and the order an administrative one not
affecting the merits. Mills v. Biscoe Lumber
Co., 139 N. C. 524, 52 S. E. 200.

31. Application for order for inspection of
plaintiff's books to enable defendant to pre-
pare for trial held too late where cause had
been once tried and a new trial ordered, and
it was placed on day calendar and marked
"ready." Ferguson v. Bien, 97 N. Y. S. 986.
Inspection before trial denied on condition
that defendant stipulate that it will produce
the documents at the trial, in view of plain-,
tiff's delay in making application the char-
acter of the action, and the fact that a con-
tract similar to the one involved ' had
been previously construed. Caldwell v. Mu-
tual Reserve Life Ins. Co., 99 N. Y. S. 984.

32. See 5 C. L. 1020.

S3. Rev. St. 1898, § 4096, as amended by
Laws 1901, p. 328, c. 244, in effect makes the
examination of the principal officers of a cor-
poration defendant the examination of a
"party to the action," so that a deposition
taken in such examination may be read in
evidence, though deponent is present in
court. Johnson v. St. Paul & W. Coal Co.,

126 Wis. 492, 105 N. W. 1048.

34. Where main question at issue was as
to the authority of an employee of defendant
corporation to make a contract on its behalf,
an examination of the officers of the corpo-
ration was material and necessary to show
the authority of the employee. Wood v. Mott
Iron Works, 99 N. Y. S. 677. Held proper to

allow examination of defendants and taking
of their depositions before trial where, in an
action for personal Injuries sustained as a
passenger on a car, the ownership and opera-
tion of the car was peculiarly within defend-
ant's knowledge and necessary to the cause
of action. Watt v. Feltman, 97 N. Y. S. 737.

Plaintiff in "action to recover commissions
on business transacted by defendant held en-
titled to examine defendant's officer in order
to prepare for trial and to have books, etc.,

produced by subpoena duces tecum to enable
the officer to testify. Harbaugh v. Middlesex
Securities Co., 110 App. Div. 633, 97 N. Y. S.

350. Was not required to have the matter
postponed until trial and take risk that the
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The charter of New York authorizes the city comptroller to examine persons pre-

senting claims against the city relative to the justness of the claims/" but this right

exists only up to tlie time of the commencement of a suit to recover such claim, after

which the right to examine is limited to that given by the code to examine a party

before trial.^' A demand upon a corporation defendant for copies of the necessary

documents is not a condition precedent/' and it is not a valid answer to an applica-

tion that the party can be reached by subpoena or would appear at the trial/" or

that the applicant can procure the evidence from other persons.*" The examination

of a party before trial or the production of his books or papers will not be authorized

merely to enable one to acquire information for use in instituting proceedings

against persons not parties to the cause/^ or merely for the pui-pose of prying into

the defense to the action.*^ One may not be examined at his own dwelling house/''

in the absence of a waiver of the privilege of security.** The examination must be

confined to eliciting information necessary in preparation for trial/^ and free from

any incriminating*" or privileged character.*'' The answers must be responsive to

the interrogatories/' except where the statute otherwise provides.*" The party ex-

books be removed beyond the jurisdiction of
the court. Id.

35. Rev. St. 1898, § 4096, authorizing ex-
amination of adverse party in any action or
proceeding before Issue joined to enable the
party to "plead," Is not limited to a com-
plaint, answer, or reply, but extends to a
"claim" in defense of a proceeding in aid of
an action or defense, including examination
of a plaintiff who has brought a proceeding
for the inspection of defendant's books, etc.,

before the filing of a complaint as authorized
by § 4183. Bllinger v. Equitable Life Assur.
Sdc, 125 Wis. 643, 104 N. W. 811. Circuit
Court Rule 19, § 5, subd. 1, providing that an
order to show cause on' application for In-

spection of books, etc., shall stay all pro-
ceedings "in the action" of the party against
whom made, does not bar the party resist-

ing the application from the right to ex-
amine the applicant otherwise than as a
witness at tlie trial, as authorized by Rev.
St. 1898, § 4096. Id.

3«. Under Greater New York Charter § 149

(Laws 1901, p. 50, c. 466), "persons present-
ing claims" includes officers of a corporation
claimant. In re Grout, 105 App. Div. 98, 34

Civ. Proc. R. 231, 93 N. T. S. 711.

37. Limited to examination under Code
Civ. Proc. §§ 390, 391. In re Grout, 105 App.
Div. 98, 34 Civ. Proc. R. 231, 93 N. T. S. 711.

38. To right to examine before trial. Ja-
cobs V. Mexican Sugar Refining Co., 98 N.

Y. S. 541.

39. Under Code Civ. Proc. § 870, as amend-
ed by Laws 1904, p. 1693, c. 696, and §§ 872,

873, by which the "deposition" of any party
may be taken before or during the trial

where the testimony is necessary and ma-
terial. Goldmark v. U. S. Electro-Galvaniz-

ing Co., 97 N. Y. S. 1078.

40. Goldmark v. U. S. Electro-Galvanizing
Co., 97 N. Y. S. 107S.

41. Not to find out whether stockholders
not parties were indebted to a company and
the extent of such liability. In re Great
Northern, Const.- Co., 100 N. Y. S. 564.

43. Examination sought held not to be for

purpose of prying into defense but to enable
plaintiff to establish his cause of action

where, Mn action for speciflo performance,

plaintiff alleged necessity for setting aside
fraudulent conveyances of the land, and ask-
ed for trusteeship and accounting. McKenna
V. Tully, 109 App. Div. 598, 96 N. Y. S. 561.

43. Violates common law and constitution-
al right to immunity from unreasonable
search and seizure. McSwane v. Foreman
[Ind.] 78 N. E. 630.

44. Privilege of preventing Invasion of
his dwelling not waived because the party
absented himself on the day fixed for his
examination and locked the house. McSwane
V. Foreman [Ind.] 78 N. E. 630.

45. In an action by stockholders in a cor-
poration against it and another company to
annul the cancellation of a lease by the lat-
ter to the former, an order for examination
of the former before trial held too broad for
authorizing examination into operation of the
plantation by the latter after the cancella-
tion, since, if the lease was unlawfully can-
celled, there could be an accounting later.
Jacobs V. Mexican Sugar Refining Co., 98 N.
Y. S. 541. In an examination under the New
York charter of persons presenting claims
against the city, only such questions can be
asked by the comptroller as in good faith ap-
pear to be necessary to enable him to deter-
mine whether he will settle, and such as are
competent and material to a determination
of the justness of the claims. Comptroller
not entitled to examine officers of corpora-
tion presenting claim for electricity as to
formation of corporation, value of property,
etc., where he denied any contract and as-
serted liability only on quantum meruit. In
re GroLit, 105 App. Div. 98, 34 Civ. Proc. R.
i?A, 93 N. Y. S. 711.

40. Defendant could not be compelled to
give names of persons who procured liim to
publish a libelous article. Noyes v. Thorne
[N. H.] 62 A. 787.

47. In an examination for the purpose of
enabling plaintiff to frame his complaint in
an action for slander, defendant could not
be compelled to give statements made by him
to the prosecuting attorney or grand jury
while investigating a charge against plain-
tiff, the latter having no cause of action for
slander In such case. Schultz v. Strauss
[Wis.] 106 N. W. 1066.
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amined cannot invoke restrictions upon the examination interposed merely for the

protection of others."" Where the ordinary" contempt proceedings do not apply/^

the method of compelling disclosures is generally regulated by the various statutes

under which the examination is had.^^ Interrogatories will not be taken as con-

fessed unless refusal to answer is contumacious or deliberate."*

The doctrine of laches can, of course, have no application under a statute

authorizing an examination before or during the trial."* Under a statute providing

for examination on affidavit to the Judge, it is error to grant an application made to

the court."" In the absence of statute the witness cannot be required to make and

file written answers and serve a copy on the applicant's attorney."" An order re-

fusing an examination before trial is appealable in some states as an order refusing

a provisional remedy."'

48. In re Knickerbocker Steamboat Co..

139 F. 713.

49. Under Rev. St. 1895, arts. 2293, 2296,

providing that tlie party examined as a wit-
ness upon interrogatories may, in answer to

the questions, state any matter connected
with the case and pertinent to the Issues,

matters pertinent to the issues may be stat-

ed, though they are not responsive to the
Interrogatories. Sparks v. Taylor [Tex.] 14

Tex. Ct. Rep. 506, 90 S. "W. 485. The party
examined need not notify the opposite party
that he intends to state matters not respon-
sive (Id.), nor need the examining party be
present to entitle the other to state such mat-
ters (Id.).

50. Where on application for the examina-
tion ot E and H before trial the order limit-

ed the examination to transactions between
plaintiff and H, the restriction was merely
to prevent a direcf examination concerning

the affairs of E with a view to ascertaining

whether applicant had a cause of action

against K, and did not enable H to refuse to

disclose facts necessary to enable plaintiff

to frame his complaint against H, though
the examination might incidentally develop

facts showing a cause of action against B.

In re Sands, 98 N. Y. S. 459.

51. See Contempt, 7 C. L. 746; Witnesses, 6

C. L. 1975.

53. Section 150 of Civ. Code Prac, penal-
izing, upon affidavit filed, the failure of a
party to answer interrogatories attached to

the pleading under § 140, by considering the

claim admitted, does not apply where the
deposition of the party to whom such inter-

rogatories are addressed is taken relative to

the matter in question. Huntsberry v.

Smith's Adm'r [Ky.] 90 S. W. GOl. Under
r;ev. St. 1898, § 4096, as amended by Laws
1901, p. 328, c. 244, authorizing the examina-
tion of a party his agent or employer as an
adverse witness before trial, and § 4097, pro-
viding that upon the refusal of witness to
testify his pleadings may be stricken, it is

discretionary with the court to strike the
pleadings and its action will not be disturb-
ed in the absence of abuse. Eastern R. Co.
v. Tuteur [Wis.] 105 N. "W. 1067. Ballinger's
Ann. Codes & St. §§ 6009, 6013, providing for

the filing of interrogatories for the discovery

of "facts and documents," the interrogatories

to be answered by the adverse party under
penalty of having his pleadings stricken and
Judgment entered against him, and § 6047.

providing for the inspection of books and

papers, do not give a cumulative remedy,
and failure to annex documents to answers
given under § 6009 does not Justify Inflicting
the penalty prescribed by § 6013, the purpose
of § 6009 being merely to enable a party to
discover the existence and whereabouts of
documents in order that they might be had
at the trial or obtained for inspection under
§ 6047. Lawson v. Black Diamond Coal Min.
Co. [Wash.] 86 P. 1120. Under Ballinger's
Ann. Codes. & St. § 6013, authorizing the
striking of the pleadings of a party failing
to answer interrogatories filed under § 6009,
and the entry of Judgment against him, a
party who invokes this penalty must show
that his adversary has failed to discover
facts material to the support of the action or
defense. Id. 'The statute does not deprive
of property without due process where dis-
covery is sought as to all the issues as a
failure to answer may be treated as an ad-
mission of the facts in relation to w^hich the
discovery is sought. Id. Where answers to
interrogatories under § 6009 are deemed in-
sufficient, the court should fix a time within
which further answers may be filed in order
that the time of default for failure to file

niay be definitely known. Id.

53. Motion to take as confessed overruled
where defendant was advised by attorney
and notary refused examination of questions,
but later due effort was made to have him
apnear. Sanborn v. Bush [Tex. Civ. App.]
14 Tex. Ct. Rep. 521, 91 S. W. 883.

54. Code Civ. Proc. § 870, as amended by
Laws 1904, p. 1693, c. 696, and §§ 872, 873.

Goldmark v. U. S. Electro-Galvanizing Co.,

97 N. Y. S. 107S.
5.5. Code Civ. Proc. §§ 870, 872, providing

for examination before trial of a party or
his books and papers. Hirshfield v. L. Ro-
senthal & Co., 99 N. Y. S. 912.

56. Order of discovery to enable plaintiff

to file complaint held erroneous for direct-
ing witness to answer questions in writing,
verify and file them, and serve a copy on ap-
plicant's attorney, as tha witness should be
required to appear before the court and an-
swer the questions. In re Sands, 98 N. Y. S.

459.

57. An order refusing examination under
Rev. St. 1898, § 4096. of one who has insti-

tuted proceedings under | 4183 for inspection
of documents before filing of cornplaint, is

appealable as an order refusing a provisiona"l
remedy. Ellineer v. Equitable Life Assur.
Soc, 126 Wis. 643, 104 N. W. 811.
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§ 4; Physical examination to prepare for triaU^—As to the authority of the

court to compel an examinatioD. of a party, the decisions are in conflict. ''^ The
physical examination of a party before trial is an encroachment on the common-law
rights of litigants, and the power of a court in this respect must be exercised strictly

within the terms of the statute."" Personal service must be made upon the party

sought to be examined."^ The New York statute provides that if plaintiff is a

female she shall be entitled to have the examination before physicians of her own
sex.°^ The examination under oath should be limited to inquiries as to the nature

and extent of tlie injuries complained of, and the place where, and manner in which

they were received, so far as necessary to enlighten the othes. party as to the na-

ture and extent of the injuries."^ In the absence of statute a plaintiff is not, bound
to submit to a physical examination and the fact that he refuses to do so is not ad-

missible in evidence as bearing upon his claim of injury."*

Discretion; Disfkanchisement; Dismissal and Nonsuit, see latest topical index.

DISORDERLT CONDUCT."

Disorderly conduct as herein treated inclades not only the common law offense

of the breach of the peace,"* but also violations of statutory acts prohibiting specific

disorderly conduct, as using profane language near a private house so as to disturb

the inmates/' being a person of "evil life,""* using language calculated to produce a

breach of the peace,"' or doing acts generally tending to disturb or endanger the pub-

lic peace.'" Where a dty otherwise has the power, it may enast ordinances denounc-

58. Physical examination at trial, see
Damages, 7 C. L. 1029.

59. See note 5 C. L. 1022.
«0. Code Civ. Proo. S§ 873, 881. Golden-

berg V. Zirinsky, 100 N. Y. S. 251. Under
Code Civ. Proo. §§ 873, 881, providing for ex-
amination by physicians to be appointed by
the court, held improper to direct that both
plaintiff and defendant might have a phy-
sician of his own choosing present at the ex-
amination. Id. Under Code Civ. Proc. § 873,

providing for the physical examination of a
plaintiff in a personal injury case, by physi-
cians to be designated by the court, the or-

der directing the examination may not pro-
vide for an examination of the physicians be-
fore the referee. Potter v. Hammondsport,
98 N. y. S. 186.

61. Court. did not acquire jurisdiction to

compel a nonresident plaintiff in personal
injury case to submit to physical examina-
tion by service of the order upon the attor-

ney. Goldenberg v. Zirinsky, 100 N. T. S.

251. Plaintiff not required to submit to ex-
amination while matter was before the court

on appeal. Id. —
C2. The provision in Code Civ. Proc. § 873,

that if plaintiff is a female she shall be en-

titled to have the examination "before" phy-
sicians of her own sex, means an examina-
tion by. and not merely in the presence of.

physicians of her own sex. Potter v. Ham-
mondsport, 98 N. T. S. 186.

C3. An order under Code Civ. Proc. § 873,

for examination before trial of plaintiff in a
personal injury case, she to submit to a phy-
sical examination by physicians, should limit

the examination under oath as above. Potter

v Hammondsport, 98 N. T. S. 186.

I
64. Illinois Central R. E. Co. v. Downs,

122 111. App. 545. For examination during
I trial, see Damages, 5 C. L. 904.

65. See 5 C. L. 1024.
66. Assault and abusive epithets in pub-,

lie place. Town of Neola v. Relchart [Iowa]
109 N. "W. 5. Where one went upon a gal-
lery of a house In the nighttime and rattled
the door, and on discovering that he had
mistaken the house excused himself, there
was no breach of the peace. Garrett v. Stata
[Tex. Cr. App.] 15 Tex. Ct. Rep. 263, 91 S.
W. 577. Evidence of intoxication is admis-
sible as bearing upon the probability of the
mistake. Id.

67. Under Peri. Code 1895, art. 334, no con-
viction can be had for using profane lan-
guage near a private house without proof
that it was used in a manner calculated to
disturb the peace of the inmates. Jones v.
State [Tex. Cr. App.] 96 S. "W. 29.

68. A person playing a piano In a house
of ill fame for hire is not a person of "evil
life" within the act of Congress of July 8,

1898 (30 Stat, at L. 723, c. 638). Fields v.
District of Columbia, 26 APP. D. C. 70.

69. Whether the language used was of
sijch a character as was calculated to cause
a breach of the peace, and whether there was
provocation sufficient to excuse its use, is
for the jury. Error tor court to instruct the
jury that the words alleged are opprobrious
and abusive within the statute, and that a
given set of facts would not be a sufficient
provocation to justify their use. Fish v.

State, 124 Ga. 416, 52 S. E. 737.

70. The playing of "craps" by boys on a
vacant lot is not an act which disturbs or
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ing speciiic disorderly acts, although those same acts constitute an oiiense against

the state." Where defendant's acts and words constituted a breach of the peace,

it was no defense that he was mistaken as to the place and the persop against whom
directed. ^^

An indictment for disorderly conduct must charge facts bringing the case

clearly within the statute.^' An indictment for eavesdropping must allege that such

acts were habitual and that the conversation oA^erheard has been repeated by de-

fendant.^* Defendant's guilt must be established beyond a reasonable doubt'f

DISORDSRIiY HOUSES."

This topic includes only the criminal ofEense of keeping or frequenting a bawdy
house;" the keeping of gaming houses/* and the remedies against bawdy houses as

nuisances/' are elsewhere treated.

In ISTew Jersey a place where persons habitually meet to do acts in violation of

positive law is a disorderly house.*" A bawdy house is one where persons of oppo-

site sex meet for the purpose of sexual commerce.*^ Under the statute of Iowa it

is not necessary that a house of iU fame be kept for gain.*^ The character of the

house may be proven by reputation;*' or by facts and circumstances/* and any evi-

endangers the public peace within Pen. Code
§ 675. People v. McDermott, 97 N. T. S. 901.

71. Under Code §, 680, a city may enact
ordinances prohibiting assaults, affrays, and
the use of blasphemous language, notwith-
standing those same acts are prohibited by
state law. Town of Neola v. Reichart [Iowa]
109 N. W. 5.

72. As Where he went to the wrong house
and rattled the door and threatened to kill

the inmates. Garrett v. State [Tex. Cr. App.]
15 Tex. Ct. Rep. 263, 91 S. W. 677.

73. An indictment under Pen. Code 1895,

art. 334, providing that if any person
shall rudely display a "pistol or other deadly
weapon," etc., he shall be fined, must allege
that the gun displayed was a deadly weapoiv.
Jones V. State [Tex. Cr. App.] 96 S. W. 29. A
complaint charging that defendant disturbed
the peace of D. at a certain time and place

by using vulgar and profane language, etc.,

does not charge the offense of disturbing the
peace "in a loud and boisterous manner," un-
der Pen. Code § 415. Ex parte Boynton [Cal.

-A-PP.] 82 P. 90. Neither does it charge dis-

turbing the peace by offensive conduct, as it

does not allege that the language was of-

fensive. Id.

74. Indictment held Insufficient. State v.

Davis, 139 N. C. 547, 51 S. B. 897.

75. Testimony of one witness that defend-
ant drew a revolver, saying "Let's go and
shoot 'em up!" put it back in his pocket and
wallted off, and that shooting was subsequent-
ly heard in the direction he went, is insuffi-

cient to warrant conviction of disturbing the
peace of a town. Stanclift v. U. S. [C. C. A.]

139 F. 806.

70. See 5 C. L. 1025.

77. See Indecency, Lewdness and Obscen-

ity, 5 C. L. 1776, as to prostitution.

78. See Betting and Gaming, 7 C. L. 434.

79. See Nuisance, 6 C. L. 827. See, also.

Injunction, 6 C. L. 6.

go As where loans are habitually made at

usurious rates of interest in violation of the

statute. State v. Dimant [N. J. Law] 62 A.
286.

81. An- instruction held not to authorize a
conviction if either lewd men or women re-
mained in defendant's house without a fur-
tlier finding that both sexes met there for
immoral purposes. Mash v. People, 220 111.

86, 77 N. B. 92.

82. State V. Porter [Iowa] 107 N. 'W. 923.
Hence not necessary to prove that it was
kept for gain. Id.

83. The reputation of the defendant and
the Inmates of her house for chastity is ad-
missible to characterize the house, though
defendant has not put her character in Is-
sue. State v. Price, 115 Mo. App. 656, 92 S.

"W. 174. Under an indictment for keeping
a house of ill fame between specific dates,
a prior reputation is admissible where the
undisputed evidence shows that the house
under the same management had acquired
the reputation which continued through the

'

alleged period. People v. Wheeler [Mich.]
12 Det. Leg. N. 684, 105 N. W. 607. A jus-
tice of the peace may testify to the reputa-
tion of the house from discussions he had
heard between peace officers, and it is not
objectionable as admitting the proceedings
and records of the Justice court. State v.

Cambron [S. D.] 105 N. "W. 241. Bvidence
that the house was one of ill repute is not
sufficient to convict. It being necessary that
the house was of ill fame, was resorted to

for the purposes alleged, and was kept by
defendant or that she aided in keeping it.

People V. Wheeler [Mich.] 12 Det. Leg. N. 684,

105 N. W. 607.

84. Laws 1903, c. 154, p. 179, permitting
conviction upon reputation, is cumulative and
does not preclude proof of character by facts

and circumstances. State v. Cambron [S. D.]
105 N. W. 241. The fact that men and women
frequent a house in a manner not recognized
by social custom, coupled with the 111 fame of
such house is very persuasive that the place
is used for purposes of prostitution and in-
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dence tending to shoAV the character is admissible.^' One may be convicted of keep-

ing a disorderly house, although jointly maintained with another.*" In some states

the keeper of a house of prostitu^tion is liable for permitting an unmarried female

under eighteen years of age*'' to board therein.** In Michigan there is no presump-

tion that a married woman who keeps a house of ill fame is coerced by her hus-

band.*" An indictment for keeping a house of ill fame need not allege the location

of the house,"" but where defendant is charged with permitting a house owned by

him on a named lot to be used for immoral purposes, it must be strictly proved."*

Dissolution; Distbess; District Attoeneys; District of Columbia, see latest topical

index.

DISTURBANCE OF PUBLIC ASSEMBLAGES.»=

An act prohibiting "any person" from disturbing a public school includes an

enrolled pupil."^ Under a statute making it an offense to disturb persons "law-

fully assembled for divine service," an assemblage for such purpose is sufficient to

render one disturbing it liable, though no services are in fact held."* In a prosecu-

tion for disturbing religious worship, testimony of a witness that he ceased attend-

ing on account of defendant's conduct is inadmissible."'

Ditches; Dividends; Division or Opinion, see latest topical index.

DIVORCE.

§ 1. Jurisdiction (1170). Domicile of
Complainant (1176). Service of Process on
a Nonresident Defendant (1177.) ,

§ 2. Grounds for Divorce (1177). Deser-
tion (1177). Cruel and Inhuman Treatment
and Indignities (1179). Incompatibility of
Temper (1180). Drunkenness (1180). Con-
viction of Crime (1180). Adultery (1180).
Impotency (1180). Vagrancy (1180). Fail-
ure or Refusal of the Husband to Support the
Wife (1181).

§ 3. Defenses and Facts Constituting a
Bar (1181). Collusion (1181). Connivance
(1181). Condonation (1181). Recrimination
(1182). Dissolution of the Marriage (1182).

§ 4. Practice and Procedure (1182). Limi-
tations (1182). Pleading (1182.) Evidence
and Proof (1183). Interlocutory and Final
Decrees (1184). Dismissal (1184). Proced-
ure Wliere Husband Disregards Order for
Temporary Alimony (1184). Rights of Co-
respondent (1185). Conclusiveness of De-
crees; Vacation and Modification (1185). Ap-
peal and Review (1186).

§ 5. Custody and Support of Children
(1186).

§ 6. Adjustment of Property Rights
(1189).

§ 7. Effect of Divorce (1190).

I 8. Foreign Divorces (1191).

Scope of article.—The subject of alimony is given separate treatment,"" though

the iinal division of property beween the parties is here discussed. Suits for annul-

ment"^ and for support and separate maintenance"* are treated in connection with

other titles.

tended to be so used by the persons in charge.
State V. Price, 115 Mo. App. 656, 92 S. W.
174.

85. As who went there, as to what they
were doing there, as to other hacks being
there at the same time, as to the visits being
in the nighttime. State v. Cambron [S. D.] 105

N. "W. 241. Evidence of the sale of intoxicat-

ing liquors and the manner of such sale is

admissible as showing the character of the
house. Id. In view of the undisputed testi-

mony showing that defendant kept the house
of ill fame, held not reversible error to admit
evld^ence that she kept a bank and store ac-

count under an assumed name. People v.
Wheeler [Mich.] 12 Det. Leg. N. 684, 105 N.
W. 607. Evidence that defendant and one of
the Inmates of the house were found together
in a hotel and of the conversation between
them and with the sheriff who discovered
them was admissible, the conversation being
in defendant's presence, and although the wo-
man was not indicted. State v. Cambron [S.
D.] 105 N. W. 241.

8«. State V. Cambron [S. D.] 105 N. W. 241.
87. Evidence of the prosecuting witness

that she was 17 years old, which informa-
tion she received from her grandmother and
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§ 1. Jurisdiction.^^—Jurisdictioii relative to divorce and alimony rests wholly

upon statute. "^ In New Jersey an appearance of a nonresident wife as complainant

by her solicitor is equivalent to jurisdiction by "service of process" on her and sup-

ports a decree on the cross bill for her adultery.^ Unless the eouit has jurisdiction

of the parties^ and the subject-matter, its decree is void. While there can be no

divorce from a deceased spouse, yet it is held that the presumption of death from

seven years' absence unheard of does not arise to defeat divorce.* Jurisdiction usu-

ally depends upon the domicile of the plaintiff and not upon the place of the mar-

riage or of the commission of the offense against the marital relation," and in case

of a divorce on constructive service, the separation of domicile must have been right-

ful as against defendant spouse," but in some states offenses committed outside the

jurisdiction at a time when neither of the parties resided within the jurisdiction can-

not be relied upon.' The place of trial within the state is statutory.' Statutory

provisions authorizing constructive service are strictly construed."

Domicile of complainant.^''—^Bona iide residence of complainant in the state for

the period required by law is a jurisdictional prerequisite.^^ The wife may acquire

aunt, and like testimony of tlie physician tliat

attended her birth, held sufficient to show-
that she was under 18 years of_age. Mash
V. People, 220 111. 86, 77 N. E. 92.

88. In a prosecution (or permitting an un-
married female under 18 years old to board
in a house of prostitution contrary to Crlm.
Code (1 Starr & C. Ann. St. 1896, p. 1228, c.

38), § 3, par. 7b, an instruction as to liability

of one aiding and abetting the keeping of a
house of ill fame held not to charge that
one so aiding was guilty of the crime char-
ged against defendant (Mash v. People, 220

111. 86, 77 N. B. 92), nor objectionable as ig-

noring all the elements necessary to war-
rant a conviction (Id.).

89. Hence not error to refuse a requested
Instruction that the state must disprove coer-

cion, there being no evidence of coercion as
a fact. People v. Wheeler [Mich.] 12 Det.

Leg. N. 684, 105 N. W. 607.

SiO. Sufficient if it shows the court's juris-

diction by alleging that it is within the
county. State v. Cambron [S. D.] 105 N. W.
241.

91. Failure to prove that defendant own-
ed a house on such lot is fatal, although
there is proof that he owned one on a sep-
arate lot. Oligschlager v. Oklahoma [C. C.

A.] 146 F. 131.

93. See 5 C. L. 1025.

93. Laws 1903, p. 328, o. 156, § 13. State v.

Packenham, 40 Wash. 403, 82 P. 597. Act held
not unconstitutional as embracing more than
one subject.. Id.

94. As where one prevents a congrega-
tion from entering the church and they dis-
perse without attempting services. Liable
under Penal Code of 1895, § 418. Tanner v.

State [Ga.] 54 S. B. 914. Instruction held
proper. Tanner v. State [Ga,] 54 S. B. 915.

95. Bare conclusion of the witness. Des-
kin V. State [Tex. Cr. App.] 93 S. W. 742.

96. See Alimony, 7 C. L. 104.

97. See Marriage, 6 C. L. 515.

08. See Husband and Wife, 5 C. L. 1731.

»9. See 5 C. L. 1026.

1. (31zek v. Cizek [Neb.] 107 N. W. 1012.

2. Storms v. Storms [N. J. Eq.] 64 A. 700.
3. Haddock v. Haddock, 201 V. S. 562, 50

Law. Ed. . Where, in direct proceeding
to set aside divorce decree, the evidence
clearly and conclusively establishes the fa^
that no service, actual or constructive, was
had on defendant, the decree will be held
void and set aside. Rodgers v. Nichols [Okl.]
83 P. 923. Where plaintiff went to Nebraska
solely for divorce, and had no residence tliere
such as is required to give the court juris-
diction of him, and defendant "was never per-
sonally served, the decree of divorce u'as
void. Field v. Field, 117 in. App. 307.

4. 1 Gen. St. p. 1187, creating such pre-
sumption in certain cases, held not to apply
In divorce. Spiltoir v. Spiltoir [N. J. Bq.] 64
A. 96.

5. Residence of Ilbellant In state for 5
years gives court jurisdiction, regardless of
place where offense was committed. Rev.
Laws, c. 152, § 5. Franklin v. Franklin, 190
Mass. 349, 77 N. B. 48.

6. Haddock v. Haddock, 201 U. S. 662, 50
Law. Ed. .

7. Adultery by husband in Pennsylvania
and New Tork held no ground for divorce
in Massachusetts, where neither husband nor
wife resided in Massachusetts when such of-
fenses were committed. Rev. Laws, o. 152, §

4. Clark v. Clark [Mass.] 77 N. B. 702.

8. Under Comp. St. 1903, ch. 25, S 6, the
district court has jurisdiction to hear and
determine an action for divorce in any coun-
ty in the state "where the parties, or one of
them, reside. Eager v. Eager [Neb.] 105 N.
W. 636. By Code Civ. Proc. §§ 902, 903, ac-
tions for divorce are taken out of the gen-
eral code provisions for the prosecution of
other actions therein mentioned. Id. In Ne-
braska, where plaintiff resides in one county
and defendant in another, the summons may
issue from the county where the plaintiff re-
sides and the action Is commenced to any
other county In the state where defendant
resides. Id.

9. Rodgers v. Nichols [Okl.] 83 P. 923.
10. See 5 C. L. 1026.
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a domicile apart from her husband's when he has been guilty of conduet entitling

her to a divorce,^^ and where the deserted wife remains at the home of the parties,

her domicile is not changed by occasional visits to otlier states, where she has no in-

tention of changing her place of residence.^^

Service of process on a nonresident defendant'^*' must be made in the manner
prescribed by law.^°

§ 2. Grounds for divorce}^—Though general public policy is opposed to the

granting of divorces, where the legislature has declared the policy of the state by
enumerating grounds for divorce, what shall constitute a cause therefor is no longer

a subject of judicial inquiry, and one who establishes a statutory ground by the re-

quired proof is entitled to relief, as in any other civil action.^' Much discretion

must be allowed trial courts in divorce cases, and their decisions are rarely inter-

fered with by appellate courts in the absence of an abuse of discretion or error of

law.i*

In some states courts will not grant a divorce for a cause which arose in an-

other state at a time when neither of the parties resided in the state where suit is

brought.^"

Desertion^° is a ground of divorce when shown to be willful and obstinate, and
continuous^ for the statutory period.^^ Where a separation is not originally a

H. Evidence held sufficient to support
finding tliat plaintiff had been a resident for
required period. Willierson v. Willcerson
[Cal. App.] 84 P. 784. Where there was no
proof tliat petitioner, the wife, was ever a
resident of the state, and the husband liv-

ed tliere a few days with a bigamous wife,
and fled on being discovered, hut was brought
back and sent to prison, the petition was
dismissed for want of jurisdiction. Osiel v.

Osiel [N. J. Eq.] 63 A. 649. Evidence suffi-

cient that wife's domicile was bona flde and
for the legal period, she having been' forced
to leave her husband and having special
reasons for having come where she did.

Reed v. Reed, 30 Pa. Super. Ct. 229. See, also.

Haddock v. Haddock, 201 U. S. 562, 50 Law.
Ed. and ante this section.

]3. Wife held entitled to sue for divorce
in Massachusetts, though husband lived in

New York, he having committed adultery.
Clark v. Clark' [Mass.] 77 N. B. 702.

13. Where plaintiff resided at St. Louis
after her marriage with her husband, the
fact that, after he deserted her, she left

the city occasionally for visits elsewhere did

not change her domicile and she could sue
for divorce in Missouri. Humphrey v. Hum-
phrey, 115 Mo. App. 361, 91 S. 'W. 405.

14. See 5 C. L. 1027.

15. Where process was served on defend-
ant in another state where plaintiff's affl-

davit showed that he resided, the service

was not void because the affidavit failed to

state that service could not be made upon
defendant "in the state." Paddock v. Pad-
dock [Mo. App.] 91 S. W. 398. Where wife
filed bill for divorce from bed and board and
for custody of children, and service was by
publication, an order for publication being
served on defendant In another state, and
the wife was given the relief asked, after

proofs taken, and the amount of alimony fix-

ed, and property of the husband sequestered,

a petition to set aside the entire decree be-
cause of no service on defendant in the state
was denied. McGuinness v. McGuinness [N.
J. Eq.] 62 A. 937.

18. See 5 C. L. 1028.
17. Wald V. Wald [Mo. App.] 96 S. W. 302.
18. Darman v. Darraan [Ind. App.] 78 N. E.

89.

19. Rev. Laws, c. 152, % 4. Clark v. Clark
[Mass.] 77 N. B. 702.- Where evidence war-
ranted finding that wife had been deceived
by husband as to adultery committed in Mas-
sachusetts and other states, and after learn-
ing facts had withdrawn an earlier condona-
tion of the offense in Massachusetts, she was
entitled to rely upon the offense in Massachu-
setts as a cause for divorce. Id.

20. See 5 C. L. 1028.
21. Sterling v. Sterling [N. J. Eq.] 63 A.

548; Ojserkis v. Ojserkis [N. J. Eq.] 62 A.
113. Where wife left her husband and re-
fused absolutely to return, the mere fact that
the husband, seeking divorce, did not prodwce
the letters which passed between them was
no reason for denying the divorce, when he
was not asked to produce them. Lamere v.
Lamere, 41 Wash. 475, 84 P. 26. Charge of
desertion by wife held supported where
plaintiff was old and blind and had no means
except a pension of $12 a month, and wife
said she did not want to live with plaintiff
owing to the trouble they had over their
children by former marriages. Bascombe v.

Bascombe [Neb.] 106 N. W. 468. Not when
forced to leave by cruelty. Daugherty v.
Daugherty, 28 Pa. Super. Ct. 327.

.

Held Insufflcient: Returning home hus-
band found house dismantled and wife gone
and saw her but twice afterwards. She
gave no explanation and he testified that he
knew of no cause why she left. He volun-
tarily gave her money after she left. Ol-
son V. Olson, 27 Pa. Super. Ct. 128.

22. In Illinois the two-year period of de-
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desertion, it can be converted into a desertion only by a demand made by one party

in good faith for the resumption of marital relations, and a refusal of the otlier to

accede thereto. ^^ Thus, where the wife leaves the husband, it is his duty to make

a bona fide^* offer of reconciliation and to seek to renew the matrimonial status,^'

but a demand for the return of the wife is not essential where the circumstances

are such as to Warrant the inference that such a demand would be whoUy ineffec-

tive.^^ An offer of reconciliation made by a deserter is ineffective, if made after

the desertion has become a sufficient ground of divorce." Where parties intermarry

secretly, agreeing to live separately for the present, the separate living of the hus-

band will not be a desertion of the wife until she repudiates the agreement for

separate living by offering to live with him and demanding that he support her.^'^

A demand for support alone will not be sufficient.^* The wife must not condition

her return on her husband's willingness or ability to support her better than his

means or equal to her wishes.^" A willful refusal by the wife to accompany the

h(usband in a change of domicile is a desertion by her, unless the change is plainly

unreasonable.^^ Some states hold there may be a desertion though the parties live

in the same, house.^^ To establish a constructive desertion it must appear that the

separation of the petitioner from defendant was justifiable^^ and not by mutual

agreement.^* Cruelty justifying abandonment by the wife does not consist in a

sertion required by statute Is computed- by
excluding the first day and including the last.

Trimmer v. Trimmer, 117 111. App. 64.

23. Separation by husband heid not a de-
sertion, and wife held not entitled to a. di-

vorce "where she refused to return to him
except upon terms named by her. Provost
V. Provost [N. J. Eq.] 63 A. 619. Husband
not entitled to divorce under Bev. St. 1898,

§ 2356, subd. 7, authorizing divorce where
parties have voluntarily lived entirely sep-
arate for five years, "where the "fife's separa-
tion v/as originally caused by his cruel treat-

ment, and he never attempted to effect a rec-
onciliation, and her reason for separate living

remained the same. Jakubke v. Jakubke, 125

Wis. 635, 104 N. W. 704.

24. Evidence held to show offer of recon-
ciliation not made in good faith, but to aid
in showing cause for divorce. Stoneburner
V. Stoneburner [Idaho] 83 P. 938. Offer of

husband to provide home for wife in New
Jersey held not made In good fattb, and
hence her failure to accept did not make her
a desertei-. Grady v. Grady [N. J. Eq.] 64 A.
440. Merely sending letter to a third person
to be shown the wife, without offering to

pay expenses back, or telling her where he
was, is not a sufHcient oiler to receive the
wife. Ojserkis v. Ojserkis [N. J. Eq.] 62 A.
113.

23. Sterling v. Sterling [N. J. Eq.] 63 A.
548. Mere fact that wife went to her mother
did not constitute desertion "where he did not
disclose his "wl"iereabouts nor offer to receive
her back, or try to effect a reconciliation,
Ojserkis v. Ojserkis [N. J. Eq.] 62 A. 113.

26. Husband held not to have proved that
wife had willfully deserted him for another
man so as to relieve him of duty to demand
her return. Sterling v. Sterling [N. J. Eq.]
63 A. 548.

27. Stoneburner v. Stoneburner [Idaho] 83

P. 93S.

28. McAllister v. McAllister [N. J. Eq.] 62

A. U31.

29. Evidence held not to show an offer by
wife to iive with husband, hence desertion
not shown. McAllister v. McAllister [N. J.
Eq.] 62 A. 1131.

30. A claim by a wife that her husband
has deserted her is unfounded where she re-
fuses to return to him because he cannot
support her In the way she demands. Pro-
vost V. Provost [N. J. Eq.] 63 A. 619.

31. Refusal of wife in England to accom-
pany or to come to the husband In America,
held desertion, where the husband came here
to better his condition and that of his family.
Franklin v. Franklin, 190 Mass. 349, 77 N. E.
48. Husband has right to choose domicile,
and wife's refusal to accompany him, "with-
out a good reason, constitutes an abandon-
ment. Buell v. Buell [Wash.] 84 P. 821.

33. Where wife refused to cohabit with
husband for two years, though the two lived
in the same house, in separate portions of
it, he was entitled to a divorce. Groves v.
Groves [Miss.] 41 So. 384.

as. Desertion by husband held not jnstiSeil
by slovenly, uncleali, and lazy habits of wife.
Hunter v. Hunter, 121 111. App. 380. Where
agreement to live apart was induced by
wife's accusation of lewdness against hus-
band and her statement that she would see
him dead and in hell before she lived with
him another year, and he left her for the
statutory period and made no effort at rec-
onciliation, he was not entitled to a divorce
on the ground of desertion. Gray v. Gray
[Tex. Civ. App.] 95 S. W. 46. The fact that
a wife objected to her husband's being in the
saloon business, and said she could not live
with him If he continued in It, does not justi-
fy his leaving his home and family, and
never offering to resume his place as husband
and father so as to convert her into a desert-
er and warrant the granting of a divorce to
him. This is not desertion under Rev. Civ.
Code § 70. Barrett v. Barrett, [S. D.] 105 N.
W. 463.

34. Must be no agreement. Olson v. Olson,
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single act of violence."* Abandonment is a ground of divorce from bed and board,

in Louisiana, but it must be made to appear in the manner provided by statute.^'

Cruel- and inhuman treatment and indignities^'' are grounds of divorce in most

jurisdictions, though the rules as to what constitutes such treatment vary in dif-

ferent states and under different statutes. Cruelty aiid indignities are distinct

grounds in Pennsylvania,'* and the cruelty for which a husband may be divorced

is not the same as that on which the wife may sue.^" In Pennsylvania a husband

may have a divorce when his wife was cruel and barbarous in her treatment if it

also rendered his life burdensome.*" x4.ctual violence to the person must be shown

in Alabama,*^ but in most jurisdictions, while a 'charge of cruelty may be sus-

tained by proof of personal violence,*'' such proof is not essential. Thus, threats

of violence and false charges of criminal conduct,*' "indignities,"** and a course

of conduct which causes grievous mental suffering,*^ or renders the marital rela-

tion intolerable,*" have been held groimds for divorce. Illustrative facts insufHcient

to msdie out statutory cruelty have been considered in cases below.*''

27 Pa. Super. Ct. 128. It a wife abandons her
husband without just cause and then files

a bill for divorce a mensa et thoro and ali-

mony, and a settlement is then made where-
by the husband gives the wife a sum of
money and she releases him and his property
from all claims, thougli the husband, botli

before and after execution of the contract,
makes a bona flde effort to induce the wife
to return, such contract is not a bar to his
suit for divorce on the ground of abandon-
ment (Lemmert v. Lemmert [Md.] 63 A. 380),
since it cannot be said to be an acquiescence
in the separation or a condonation of the
wife's offense (Id.).

35. Lemmert v. Lemmert [Md.] 63 A. 380.

36. Three summonses, from month to
month, and three notifications of judgment.
Civ. Code art. 139. Van Horn v. Arantes
[La.] 40 So. 592.

37. See 5 C. L. 1029.

38. 39. In his case it need not "endanger"
his life but only malce it "intolerable." Fay
V. Pay, 27 Pa. Super. Ct. 328.

40. Fay V. Fay, 27 Pa. Super. Ct. 328.

Neglect of houselteeping duties by wife, the
use to him before children and strangers
of profane, abusive, and obscene language,
and vile epitliets, tlireats, and desires to

stab or poison him and hopes for his death,
held to be cruel and barbarous and to make
life burdensome. Id.

41. In Alabama a charge of cruelty is

sustained only by proof of actual violence to

the person attended with danger to life or
health, or such conduct as to cause a reason-
able apprehension of such violence. Charge
held not sustained as required by Code 1896,

§ 1487, especially as wife (plaintiff) appear-
ed also to be at fault. May v. May [Ala.]

39 So. 679.

43. Divorce properly granted on ground
of extreme cruelty where evidence showed
husband choked wife so that her tliroat was
inflamed and swollen for a week. Hays v.

Hays [Neb.] 106 N. W. 773.

43. Continued threats of personal violence

by husband, and accusations of crime and
other vile abuse, held to support petition

by wife for divorce on ground of cruelty.

Griffith V. Griffith [Neb.] 108 N. W. 981. An
unsupported charge of adultery against the
wife by the husband Is cruel and inhuman

conduct entitling her to a divorce. Barlow
V. Barlow [Ky.] 90 S. W. 216.

44. Where husband sustained intimate
relations witli bad women, he was held guilty
of indignities to the wife warranting divorce,
though her charge of adultery was not
proved. Hall v. HaU [Mo. App.] 93 S. W.
315.

45. Wife's conduct held extreme cruelty
within Civ. Code § 94, where she often left
him, did not attend to household duties, ac-
cused and abused him, hid Ills clothes, etc.
Avery v. Avery [Cal.] 82 P. 967. The in-
fliction of mental suffering, as well as of
bodily injury, may constitute extreme cruel-
ty in Colorado. Sess. Laws 1893, p. 236, c.

80. Harding v. Harding [Colo.] 85 P. 423.
Where there is evidence of cruel conduct
from which mental suffering might reason-
ably have resulted, it is not essential that
plaintiff should testify directly that such
mental suffering endangered her health or
life. Id.

46. Bvidence of husband's neglect, abu-
sive and coarse language, and indifference
when wife was ill, held sufficient to sup-
port finding of extreme cruelty. Harding
V. Harding [Colo.] 85 P. 423. Habitual treat-
ment for six months by the husband as
indicates a settled aversion to his wife and
destroys her happiness and peace of mind
is a ground of divorce under Ky. St. 1903, §

2117. BCooe v. Hooe [Ky.] 92 S. W. 317. Con-
duct and acts of husband, or such treatment
of the wife as causes reasonable appre-
hension of personal violence, or produces
mental anguish, distress, and sorrow, and
renders cohabitation miserable, and impairs
the wife's health, is cruel and inhuman con-
duct authorizing a divorce from bed and
board (Code 1899, c. 64, § 6), though no per-
sonal violence is used. Goff v. Goff [W. Va.]
53 S. E. 769. Decree of divorce from bed and
board (preliminary to absolute divorce a year
later) granted on ground of acfamntiou, ex-
cpsses, and cruel treatment of wife, a woman
of Refinement, where husband published an
item saying he would not be responsible for
her debts, and it appeared he had at times
been brutal toward her, and that life with
him was Intolerable. Harrison v. Harrison,
115 La. 817, 40 So. 232, Evidence held to

support decree for wife on the ground that.
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Incompatibility of temper is not a ground for divorce in most states.*'

Drunkenness,^" when made a ground of divorce, must be shown to be habitual

and to have continued for the statutory period.'"' One is an habitual drunkard who
has a fixed habit of frequently getting drunk."^ In Massachusetts, to justify a

decree of divorce on the groimd of drimkenness, or the excessive user of opiates, the

evidence must be such as to warrant a finding that the habit was gross and confirmed
and existed when the divorce proceeding was commjenced.^^

Conviction of crime^^ involving moral turpitude^* as a ground rests partly on
the loss of conjugal rights,"^ and 'hence a pardon after sentence does not efface it.^°

Adultery^'' is a siifficient cause when established by the quantum of proof re-

quired.^^

Impotency is a sufficient cause in Massachusetts.^"

Vagrancy.—In Missouri, proof that the husband is a vagrant entitles the wife

to a divorce.'"

her life with defendant had been rendered
intolerable by his constant abuse, nagging,
and threats, and conduct showing disregard
of her rights and lack of aSeetion for her.
"Wald V. Wald [Mo. App.] 96 S. W. 302.
Where the Lnsband took a youns TFOman in-
to tals family and the two openly talked
of their love for each other, and he told
his wife he no longer cared for her, such con-
duct on his part constituted cruel and in-
human treatment warranting a divorce at
her request. Craig v. Craig [Iowa] 105 N.
W. 446.

47. Charge of cruel and inhuman treat-
ment held not sustained where It appeared
both parties were at fault and plaintiff's
(wife's) health or life were never endanger-
ed. Olson V. Olson [Iowa] 106 N. W. 758.
Judgment denying divorce aiHrmed where
chargtes of cruelty consisting of abuse and
assault, and reflections on plaintiff's virtue,
were not sustained by the proof. Luhn v.
Luhn [Tex. Civ. App.] 15 Tex. Ct. Rep. 732,
93 S. W. 525.

Where plaintiff kneiv Ti-lien she married
that her husband was addicted to drink, vras
an epileptic and a spendthrift, she was denied
a divorce on the ground of cruel and in-
human conduct, when the evidence showed
that lie had become a drunkard, did not pro-
vide for his wife and son, and had abused
her verbally, and on three occasions had
struck her. Robertson v. Robertson [Iowa]
106 N. TV. 166. Charge of extreme cruelty
in overworking wife, and putting her in sana-
tarium, not proved, the wife appearing to be
mentally deflcient. Hewelt v. Hewelt [Mich.]
13 Det. Leg. N. 495, 108 N. W. 504. Charge
of cruelty not proved where it appeared hus-
band used only such force as. was necessary
to keep wife from taking away their child.
Mills V. Mills [Dr.] 83 P. 390. Proof that
«lfe continually found fault with and wor-
ried and harassed the husband held not to
support charge of extreme cruelty. Geisse-
man v. Geisseman [Colo.] 83 P. 635.

48. Olson V. Olson [Iowa] 106 N. "W. 758.
•Divorce from bed and board denied where
parties were both old and feeble, had lived
together half a century, and had three adult
married daughters, no serious difficulty be-
tween them being proved, but it appearing
that both Were irritable and possibly un-

kind to each other. Smith v. Smith [La.]
41 So. 238.

49. See 5 C. L. 1030.
50. Habitual drunkenness must be shown

to have continued for a year before it is a
cause for divorce, under Rev. St. 1899, %
2921. McCarthy v. McCarthy [Mo. App.] 93
S. W. 317.

51. It is not necessary that he should
be constantly drunk, or should have more
drunken than sober hours. Page v. Page
[Wash.] 86 P. 682.

52. Decree of divorce allowed to stand,
being supported by proof, and libellee not
having proved that she had given up the
habit. Gowey v. Gowey [Mass.] 77 N. E.
626.

53. See 5 C. L. 1030.
54. Voluntary manslaughter. Holloway v.

Holloway [Ga.] 55 S. B. 191.
55. 56. Holloway v. Holloway [Ga.] 55 S.

E. 191.
57. See 5 C. L,. 1029.
58. Evidence Insufficient: To prove adul-

tery by wife. Rogers v. Rogers [N. J. Err.
& App.] 63 A. 1119. To prove anj'thing
criminal in wife's conduct, though she ad-
mitted she had been indiscreet. Russell v.

Russell [Neb.] 108 N. W. 149. Evidence held
insufficient because almost wholly confes-
sions. Miohalowicz v. Mlchalowicz, 25 App.
D. C. 484.
Held sufficient to show that adultery of

husband was accompanied by public scandal
and disgrace of the wife, as required by
Spanish laws to sustain a divorce, where it

appeared he abandoned his wife, excluded
her from his house, and formed open illicit

relations with three other women. De La
Roma V. De La Roma, 201 U. S. 303, 50 Law.
Ed. . Admission of paramour held suf-
ficient witliout corroboration, lie not being of
that character which requires it. Storms
v. Storms [N. J. Eq.] 64 A. 700.

Instructions: Refusal to charge on op-
portunity for and Inclination to adultery
held proper in view^ of general charge. Tal-
ley v. Talley, 29 Pa. Super. Ct. 535.

59. Where sexual intercourse was im-
possible without causing the wife such pliysi-
cal distress as to endanger her health, ana
the parties separated after seven years, on'
advice of a physician, the husband was held
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Failure or refusal of the husband to support the wife is not a ground for separa-

tion from bed and board in Louisiana, other remedies being provided by law.°^

§ 3. Defenses and facts constituting a tar. Gollusion.^^—An agreement be-

tween the parties to a pending suit for a divorce for the collusive rendition of a de-

cree therefor will defeat the action,*' and it is immaterial that one of the parties

may have supposed such agreement to be free from legal or moral wrong."*

Connivance by one spouse in the offense of the other, when •shown/'' will also

bar relief.

Condonation^^ is the conditional forgiveness of a matrimonial offense consti-

tuting a cause of divorce,*^ and, when shown, restores the parties to a position of

equality in law.°* The forgiveness is always conditioned on the future good con-

duct of the forgiven spouse,"' and a subsequent commission of the offense revives

the wrong.'"' Cohabitation with knowledge of infidelity condones that offense,'^

but in Kentucky, cohabitation with the husband after a knowledge of the fact that

he has a loathsome disease does not bar the wife's right to a divorce.''^ After con-

donation by the wife of adultery by the husband, he may be divorced, from her for

a subsequent similar offense.''^ A separation agreement in settlement of the wife's

suit for limited divorce does not condone her fault, she having been the real de-

serter.'*

to be entitled to a divorce. S v.

S [Mass.] 77 N. B. 1025.

60. Rev. St. 1899,' § 2921. That young
physician, just starting, failed to support
himself and wife, and had to use his wife's
funds, did not prove him a vagrant within
the meaning of Rev. St. 1899, § 2228. Galle-
more v. Gallemore, 115 Mo. App. 179, 91 S.

"W. 406.

61. She may purchase necessaries at his
expense, or have him prosecuted under Act
No. 34, p. 43, of 1902. Van Horn v. Arantes
ILa.] 40 So. 592.

62. See 5 C. L. 1030.

63. Branson v. Branson [Neb.] 107 N. "W.

1011.

Evidence held not to slio^v collusion where
wife abandoned husband and absolutely re-
fused to return. Lamere v. Lamere, 41 "Wash.
475, 84 P. 26. Where husband admitted wife's
right to divorce for cruel and inhuman treat-
ment, but agreed to make certain allowances
if the charge was changed to nonsupport,
and if the wife would release her dower
rights, and this agreement was carried out
in open court after examination by the judge,
the decree was not invalid as collusive,
fraudulent, or against public policy. Schle-
singer v. Klinger, 98 N. T. S. 545. A col-

lusive agreement with reference to divorce
is one by which the parties agree to obtain
a divorce either by suppression of the facts

or by manufactured or false evidence. W^here
an agreement only provides that one party
will not contest, it is not collusive but calls

for a closer scrutiny by the court of all the
facts, and leaves it a matter for the court

to consider in connection with all the evi-

dence adduced. MacBride v. Gould, 3 Ohio
N. P. (N. S.) 469.

C4. Branson v. Branson [Neb.] 107 N. W.
1011.

63. Evidence held not to show connivance
by husband in opium habit of wife, his pur-
chases for her after he learned of the habit
being on a physician's advice to wean her

from the habit gradually. Gowey v. Gowey
[Mass.] 77 N. E. 526.

66, 67. See 5 C. L. 1030.
68. When a matrimonial offense has been

condoned the parties are restored to a posi-
tion of equality, and the offense is, in law,
blotted out as a cause of divorce. Talley v.
Talley [Pa.] 64 A. 523.
And see Storms v. Storms [N. J. Eq.] 64

A. 700.
69. Craig v. Craig [Iowa] 105 N. W. 446.
70. Where husband continued cruel treat-

ment of wife after she returned to him
her return did not constitute a condonation.
Harding v. Harding [Colo.] 85 P. 423. Where
husband's attentions to young woman were
continued and grew more pronounced after
the wife forgave him, his original wrong
was revived. Craig v. Craig [Iowa] 105 N.
W. 446.

71. Infidelity of Wife: Condoned by sub-
sequent cohabitation with her and husband
denied divorce. Griffith v. Griffith [Neb.] 108
N. W. 981. Where he cohabited with her,
after he knew of her infidelity and immoral
life, up to within three weeks of their sepa-
ration. McAninch v. McAninch [Iowa] 108
N. W. 232. Husband who lives with wife 4
years after learning of her adulterous con-
duct condones her offense. Hunter v. Hun-
ter, 121 111. App. 380.
Husband's oflense: That wife lived in

family homestead with husband after know-
ing of his adulterous conduct held not to
show condonation where she occupied a
separate room and denied him cohabitation.
Mattes V. Mattes, 121 111. App. 400. Evi-
dence sufficient to show bigamous adultery
condoned by wife after knowledge. Storms
V. Storms [N. J. Eq.] 64 A. 700.

73. Hooe V. Hooe [Ky.] 92 S. W. 317.
Where the husband inoculated the wife with
a venereal disease, her subsequent cohabita-
tion with liim was not a condonation of
his lewdness, adultery, and other acts, under
Ky. St. 1903, § 2120. Mulr v. Muir [Ky.] 92

S. W. 314.
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Recrimination.''^—Divorce is a remedy for the innocent only/' and one who has

himself violated the marital contract is not entitled to relief/^ unless his offense

has been condoned.'* One whose wrong was con-doned is not "guilty of adultery"

within the Kew Jersey law denying a diA'^orce on that ground where both are guilty.'"

In some states the recriminatory -'charges must be similar in nature or gravity.*"

Adultery of the wife, established in an action for divorce brought by the husband,

where the husband was denied relief on account of his own adultery, will not bar a

suit by the wife for separation. ^^

Dissolution of the marriage by death if proved as a fact is a defense.**

§ 4. Practice and procedure.^^

Limitations.—The general limitation statutes of Kansas are held not to ap^

ply in actions for divorce.**

Pleading.^^—Facts necessary to jurisdiction must be pleaded.'" Adultery

should be charged with such reasonable certainty as to time, place, and person, that

the defendant may know the charge he is called upon to meet.*' If the name of the

person with whom the adultery was committed is known, it should be stated; if the

name be unknown, that fact should be stated.** The objection that a complaint al-

leging extreme cruelty fails, to allege specific acts of cruelty is waived where de-

fendant answers to the merits and fails to move to have the complaint made more
cert-ain.*" Under the Montana statute defining extreme cruelty, grievous bodily in-

73. In action by husband on ground of
adultery, wife could not prove adultery by
him as a bar where she admitted that she
had condoned his offense. Construing Act
Mar. 13, 1815, § 7. Talley v. Talley [Pa.]
64 A. 523.

74. Lemmert v. Lemmert [Md.] 63 A. 380.

75. See 5 C. D. 1031.
78. Stoneburner v. Stoneburner [Idaho]

83 P. 938.
77. Husband not entitled to divorce on

ground of desertion where he himself was
a deserter and his wife had a good cause for

divorce on that ground. Stoneburner v.

Stoneburner [Idaho] S3 P. 938. Divorce
denied where both parties drank to excess,

and when intoxicated abused each other.

Healey v. Healey [Ark.] 90 S. W. 845. Both
parties held to be in fault, and evidence held
not to show acts warranting decree of di-

vorce for either. Judkins v. Judkins [Neb.]

107 N. W. 254. Divorce denied where both
parties were found guilty of adultery (3

Mills' Ann. St. § 1566a), and held error for

trial court to award alimony and separate
maintenance when divorce was denied. Elli-

ott V. Elliott [Colo.] 83 P. 630. Adultery by
the husband is admissible. Talley v. Talley,

29 Pa. Super. Ct. 535.

78. Act Mar. 13, 1815, § 7, providing that
in a suit for divorce on the grpund of adul-
tery the defendant may prove the plaintiff
guilty of the same offense, as a bar, does
not preclude the husband's suit if a previous
act of adultery by him has been condoned
by the wife. Talley v. Talley [Pa.] 64 A.
523.

79. Storms v. Storms [N. J. Eq.] 64 A.
700.

80. In Louisiana a party may be granted a
divorce though also at fault, if the offenses

of the parties. are not of a similar nature
or gravity. Husband granted divorce where
wife was proved guilty of adultery, though

he was proved guilty of desertion and non-

support. Van Horn v. Arantes [La.] 40 So.
592. Where complainant has been guilty of
marital offenses of an enormity equal to
or greater than those charged against de-
fendant, no relief will be granted. No re-
lief where husband was charged with cruel
and inhuman conduct and wife was proved
guilty of infidelity. Stiehr v. Stiehr [Mich.]
13 bet. Leg. N. 427, 108 N. W. 684.

81. Suit for separation is practically one
for maintenance, and wife's act does not bar
her right to support where husband has no
right to a divorce. Hawkins v. Hawkins,
110 App. Div. 42, 96 N. Y. S. 804.

82. Seven years' presumption held inap-
plicable. Spiltoir V. Spiltoir [N. J. Eq.] 64
A. 96.

S3. See 5 C. L. 1031.
84. And there are no special statutes ap-

plicable. CuUison v. Cullison [Kan.] 85 P.
289

85. See 5 C. L. 1032.
86. Where petition did not allege facts re-

quired by Rev. St. 1899, § 2924, the whole
pcooeeding was void, tliough evidence and
recitals of decree showed such facts to exist.
Stansbury v. Stansbury [Mo. App,] 94 S. W.
566. An allegation by plaintiff that "she
and defendant both reside in Smith county,
Texas, and that she is now and has been
a bona flde resident citizen of Smith county,
Texas, for more than six months next prior
to and immediately preceding the bringing
of this suit," held sufficient to give court
jurisdiction under Rev. St. 1895, art. 2978.
Owens V. Owens [Tex. Civ. App.] 14 Tex. Ct.
Rep. 143, 90 S. W. 664.

87. Complaint held sufficient where names
of cities where acts were committed were
given and periods during which they were
committed were specified within narrow lim-
its. Wilkerson v. Wilkerson [Cal. App.] 84
P. 784.

88. Wilkerson V. Wilkerson [Cal. App.l
84 P. 784.
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]iiry, and bodily injury dangerous to life, are ultimate facts -rhicli must be pleaded.""

Failure to prove desertion under a special charge does not preclude a petitioner from
proving, under a general charge, desertion for two years previous, to the filing of the

petition." Recrimination must be pleaded.'^

While separate causes should be separately pleaded*,"' and two causes warranting

different relief should not be united,"* sucli defects may be ignored if not specifically

challenged. Whe^re a bill contains a prayer for divorce absolute and for general re-

lief, a decree of mere separation may be granted under the latter prayer."^

Where acts subsequent to the filing of the original pleadings are relied on, they

should be put in issue by amendments to the pleadings,"" but where the coifrt haa

jurisdiction, a departure from the approved arid proper practice will not cause a de-

cree for divorce, supported by the actual case made, to be disturbed."^ Where a sup-

plemental answer is filed by leave of court, charging adultery by the plaintiff sub-

sequent to the filing of the original answer, defendant is entitled to a divorce upon

proof of the charge in the supplemental answer, without proving the offense cliarged

in the original answer."*

A cross bill is necessary only where affirmative relief is asked."" Though the

answer sets utp an offense by the complainant as a defense, it need not allege juris-

dictional facts where the court has already passed affirmatively on the question of

jurisdiction.^ In Indiana, in an action for temporary separation, defendant may
file a cross complaint for absolute divorce.'' In Pennsylvania the court in discre-

tion may receive an answer nunc pro tunc*

A framed issue comprising both cruelty endangering life and indignities mak-
ing it burdensome may be amended after submission so as to present cruelty making
life burdensome since the new issue is within the old.*

Evidence and proof.

^

—Plaintiff has the burden of proving his case as laid in

his pleadings." The matrimonial offense relied on as a ground of divorce cannot be

established by the uncorroborated testimony of the applicant for the divorce.'' Cor-

S9. Geisseman v. Gelsseman [Colo.] 83 P.
€35.

90. Ryan v. Ryan [Mont.] 84 P. 494. Un-
der Civ. Code § 134, a complaint which set
out specific brutal acts of violence, but failed

to allege either that such acts produced
grievous bodily injury or that they were re-
peated and produced injury dangerous to
plaintiff's life, was held insufficient. Id.

91. Grady v. Grady [N. J. Bq.] 64 A. 440.

92. Avery v. Avery [Cal.] 82 P. 967.

93. A complaint which intermingles sev-
eral causes for divorce in one paragraph is

not fatally defective, but is sufficient to
sustain a decree if any of the causes alleged
is supported by proof. Where complaint al-

leged habitual drunkenness, personal in-

dignities, and failure to support, it was error
to construe the pleading as setting up only
the ground of drunkenness and denying a
divorce on that ground. Page v. Page
[Wash.] 86 P. 582.

94. When a bill charges adultery, war-
ranting absolute divorce, and desertion, war-
ranting a decree of separation, a general de-
murrer thereto will be disregarded. Differ-
ent causes must be separately demurred to.

Trough V. Trough [W. Va.] 53 S. E. 630.

95. Trough v. Trough [W. Va.] 53 S. E.

630. I

9G. Ferguson v. Ferguson [Mich.] 13 Det.
Leg. N. 453, 108 N. W. 682.

or. Divorce properly granted where de-
fendant iiled an affidavit showing condona-
tion, and plaintiff then showed breach of
condition by defendant subsequent to filing
of original pleadings. Ferguson v. Fergu-
son [Mich.] 13 Det. Leg. N. 453, 108 N. W.
682.

98. Sodini v. Sodini [Minn.] 104 N. W. 976.
99, 1. Duke V. Duke [N. J. Bq.l 62 A.

471.
2. Construing Act Feb. 28, 1903, and Burns'

Ann. St. 1901, § 1052. Harrington v. Harring-
ton [Ind. App.] 75 N. E. 1082.

3. Daugherty v. Daugherty, 28 Pa. Super.
Ct. 327.

4. Fay V. Pay, 27 Pa. Super. Ct. 328.
5. See 5 C. L. 1032.
6. Evidence insufficient to support charge

that husband was too penurious to make life
with him bearable, and other charge not
established. Branch v. Branch [Mich 1 13
Det. Leg. N. 216, 107 N. W. 897. Where a
complaint alleged extreme and repeated acts
of cruelty, and answer only denied extreme
cruelty, plaintiff was nevertheless under the
duty of proving his case as laid. Geisseman
V. Geisseman [Colo.] S3 P. 635.

r. Mere evidence of separation is not suf-
ficient corroboration of applicant testifying
to desertion to warrant a divorce. Kline v.
Kline [N. J. Eq.] 61 A. 1060. Wife's testi-
mony alone insufficient to prove desertion by
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roboration of a party's testimony in the main particulars is, however, sufficient; cor-

roboration in every detail is not essential.' Confessions must be well established,

free from suspicion, and corroborated.* Uncontradicted testimony may not be ca-

priciously rejected but need not be taken as true against its inherent improbability.^"

In Missouri, in case of a default by defendant, plaintiff is required to prove good

conduct and innocence.^'-

In a suit by the wife, she is a competent witness in her own behalf,^^ and evi-

dence of statements of the wife as to her relations with her husband is also compe-

tent.^^ In a suit by a husband on the ground of adiiltery, evidence of the wife's

good reputation for chastity is inadmissible.^*

Interlocutory and final decrees}'^—In N"ew York, where no final judgment can

be entered until after three months from the tiling of the decision of the court, an

interlocutory decree, left with the clerk but not filed, may not be filed nunc pro

tunc,^* but if suificient cause for delay is shown, it may be filed forthwith.^^ In

Louisiana, proceedings for separation from bed and board are separate and distinct

from proceedings for absolute divorce, and the latter are not a mere continuation

of the former.^* After one year has elapsed since rendition of the decree of separa-

tion, proceedings for final divorce must be carried out contradictorily with defend-

ant, accompanied by petition and citation addressed to defendant.^" A judgment
granting a divorce from bed and board for a period of two years, and awarding cer-

tain property rights to the plaintiff, and expressly providing that it should not

prejudice plaintiff's right to apply for a permanent separation or divorce, and should

not be considered a final distribution of the property between the (parties, being an

interlocutory judgment only,^" does not bar an application for divorce from bed

and board forever after the expiration of two years.^^

Dismissal.—Where, in an action by the wife for a divorce, the parties become

reconciled before issue joined, it is proper for the court to dismiss the action at the

instance of the plaintiff,^^ and such dismissal eai'ries with it a pending application

for temporary alimony which plaintiff's attorney is not entitled to revive, by means
of intervention, and prosecute for his Cfwn benefit.^'

Procedure where husband disregards order for temporary alimony.—In Ifew

husband where he did not Intend to desert
her when he first left her. Snedaker v.

Snedaker [N. J. Bq.] 62 A. 942. Constructive
desertion by the wife, by her driving him
from the house, held not proved by the hus-
band's testimony alone, there being no suffi-

cient corroboration. Grady v. Grady [N. J.

Kq.] 64 A. 440. Husband's testimony alone in-

sufficient to prove elements of desertion by
wife. Ojserkis v. Oiserkis [N. J. Bq.] 62 A. 113.

Evidence of only one party to any of the es-

sential facts warranting divorce for deser-
tion, uncorroborated, Is Insufficient, Sterling
v. Sterling [N. J. Bq.] 63 A. 548. Wife's testi-

mony alone insufficient to prove willful and
obstinate desertion by husband. Wood v.

Wood [N. J. Bq.] 62 A. 429.

8. Civ. Code § 130. Avery v. Avery [Cal.]

82 P. 967.

9. Miohalowloz v. Mlchalowlcz, 25 App. T>.

C. 484. D. C. Code § 964, forbidding any
"admission contained in the answer" to be
taken as proof, does not render confessions
Inadmissible. Id.

10. Olson V. Olson, 27 Pa. Super. Ct. 128.

11. Where husband defaulted in suit by
wife, and court, on questioning wife, found

she had angered her husband by drinking
with friends In his saloon, and requested
counsel to bring In the husband to testify,
but this was not done, the court's action in
dismissing the petition was held proper.
Grenzebach v. Grenzebach [Mo. App.] 94 S.
W. 567.

12. Wood V. Wood [N. J. Bq.] 62 A. 429.
13. Graves v. Graves [Miss.] 41 So. 384.
14. Talley v. Talley [Pa.] 64 A. 523; Id.,

29 Pa. Super. Ct. 535.
15. See 5 C. L. 1033.
16. Code Civ. Proc. § 1774, construed.

Townsend v. Townsend, lOO N. T. S. 464.
17. Townsend v. Townsend, 100 N. T. S.

464.
18. Donato v. Frlllot [La.] 40 So. 634.
19. Defendant is entitled to a hearing on

question whether there has been a recon-
ciliation. Donato v. Frlllot [La.] 40 So. 634.

20. Under !Rev. St. 1898, § 2883. Lamber-
ton V. Lamberton, 125 Wis. 616, 104 N. W.
807.

21. Lamberton v. Lamberton, 125 Wis. 616,
104 N. W. 807.

22. 23. Petersen v. Petersen [Neb.] 107 N.
W. 391.
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York the husband <;annot be heard on any proceeding in an action instituted by him

until he complies with the order of the court requiring payment of alimony and

counsel fees>* In Oldahoma, where a defendant is in default for answer or ap-

pearance, and has refused to comply with an order for alimony pendente lite, the

court has power to grant leave to appear and defend on the day of trial, on condi-

tion that defendant comply with the order of the court within a given time, and if

defendant refuses to accept the leave granted upon such terms, and offers no excuse

therefor, the case may properly be tried as upon default.^" In West Virginia it is

held that a court has no power to strike out and disregard depositions filed by a de-

fendant iu defense of a suit for divorce, for failure to pay suit money and temporary

alimony, and render a final decree of divorce against him,^° such decree being a viola-

tion of due process of law.^'

Rights of co-respondent.—In Kew York, where a co-respondent is given the

right to appear and defend, a co-respondent who demands service of the complaint

and summons after the issues have been tried is not entitled to a retrial of the issue

of adultery.^^ '

Conclusiveness of decrees; vacation and modification.^^—^To render a decree of

divorce subject to collateral attack it must be void; mere irregularities are insuffi-

cient to invalidate it so as to permit strangers to it to successfidly attack it.'" In

Massachusetts, an order of a probate court on a petition byi;he wife for separate

maintenance is conclusive in a subsequent action for divorce on all issues actually

heard and determined,'^ but not on issues not In controversy and not heard and

determined.'^ Judgments in divorce cases will not be readily set aside, especially

in jurisdictions where the parties are permitted to remarry," but a decree of divorce

will be annulled upon the ground of fraud and imposition practiced upon the coiir?

or adverse party.'* Where a decree is vacated for fraud and on the ground that
the court had no jurisdiction, it is not error to refuse to heaj- evidence tending to
establish the grounds for divorce set forth in the original complaint.'^ An applica-

tion for the vacation of a decree must be brought within a reasonable time.'* In
New Jersey a bill of review, seeking to have a decree set aside for fraud,''^ can be

24. Not entitled to preference in trial of
case under Code Civ. Proo. § 791, subd. 13,
until he pays. Fennessy v. Fennessy, 97
N. Y. S. 602. A defendant who willfully dis-
obeys an order, made on liis written con-
sent, for payment of alimony and counsel
fees/ cannot complain of an' order staying
him from moving for trial until he obeys ,tlie

order of the court. Harney v. Harney, 110
App. Div. 20, 96 N. T. S. 905.

25. Bennett v. Bennett [Okl.] S3 P. 550.
3C. Trough V. Trough [W. Va.] 53 S. B.

630.
Note: See this case for discussion of power

of court to compel payment of temporary
alimony by refusal of a defense.

27. Trough v. Trough \,^. Va.] 53 S. E.
630.

2S. Construing Code Civ. Proo. § 1757,
subd. 2.' Boiler v. Boiler, 97 N. T. S. 609.

29. See 5 C. L. 1034.
30. JUcDermott V. Gray [Mo.] 95 S. W.

431.

31. Harrington v. Harrington, 189 Mass.
281, 75 N. B. 632.

32. V^''here bill, for separate maintenance
.alleged lewd conduct of husband, but not
adultery, and court found ground for sepa-
rate maintenance but not for permanent

7 Curr. Law.—75,

separation, the order granting separate main-
tenance was not a bar to a subsequent ac-
tion by the wife for divorce on the ground
of adultery. Harrington v. Harrington, 189
Mass. 281, 75 N. E. 632.

33. No relief by way of setting aside di-
vorce decree for carelessness of attorney.
Winstone v. Winstone, 40 Wash. 272, 82
P. 268.

34.. Rodgers v. Nichols [Okl.] 83 P. 923.
Where husband, for the purpose of procur-
ing the issuance of a warning order, made
a false affidavit that his wife was not in the
state, and later induced her to leave the
state, without disclosing his purpose to sue
for divorce, it was proper to vacate the de-
cree of divorce. Corney v. Corney [Ark 1
95 S. W. 135.

"

35. Where plaintiff did not reside in coun-
ty where he brought suit, as required by
Kirby's Dig. § 2674. Corney v. Corney [Ark.l
95 S. W. 135.

30. A decree of divorce will not be set
aside on a mere petition after a lapse of
13 years, and after a bill of review filed by
the petitioner to impeach the same has been
dc-oided against him. Leach v. Leach, 122 111.

App. 94.

3?. Bill alleging fraud by petitioner in
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filed only by leave of courf An ex parte decree obtained by means of false and

fraudulent representations as to petitioner's residence, and as to whereabouts of the

defendant, may be set aside on petition in the cause without resort to a bill of re-

view.'''' In Oklahoma it is held that where a decree of divorce is void for want of

jurisdiction, it mil be set aside after the death of the party who procured it by fraud

and imposition.'"* In Washington it is held that a decree of divorce will not be set

aside on application of the defeated party after the death of the successful party,**

and that the personal representatives of the decedent have no power to consent to a

vacation of the decree, or to represent the decedent in a proceeding by the adverse

party. *^ In Michigan the oath of the complainant for a divorce must recite that

there is no collusion between the parties,** and where there is no such recital in the

oath, a default cannot be said to, have been regularly entered, and hence may be set

aside, though application for such relief is not made within six months.**

Appeal and review. '^'^—Appeals from the supreme court of the Philippines to

the Federal supreme court are governed by act of congress.*" N"o appeal lies from

a decree granting a divorce in Kentucky.*'' The verdict of a Jury has the same,

but no greater, weight, than a verdict in an ordinary civil action.** On appeal in

Pennsylvania the evidence will be carefully reviewed and will not be treated as in

the ordinary case of findings of fact by a court or master.*'

§ 5. Custody and support of children.'^''—In awarding custody of the chil-

dren, their welfare is the parapiount consideration,'* and custody will be awarded to

the party best fitted by character and situation to properly care for and maintain

them.°^ Custody being awarded to one, the right of visitation should usually be

falsely representing that he was a resident
and that defendant was absent and her
whereabouts unknown, held a bill of review
and not an original bill to set the decree
aside. Kei'ans v. Kerans [N. J. Eq.] 63 A.

305.

3S. Bill demurrable because not alleging
that it was filed by leave of court. Kerons
V. Kerons [N. J. Bq.] 62 A. 305.

39. Kerons v. Kerons [N. J. Eq.] 62 A.

305.
40. Rodgers v. Nichols [Okl.] 83 P. 923.

41. Divorce decree affects status of par-
ties, and subject of controversy is removed
by death of a party. Dwyer V. Nolan, 40

Wash. 459, 82 P. 746.

42. Dwyer v. Nolan, 40 Wash. 459, 82

P. 746.
43. Comp. Laws § 8625. McWilliams v.

Lenawee Circuit Judge [Mich.] 12 Det. Leg.
N. 662, 105 N. W. 611.

44. McWilliams v. Lenawee Circuit Jiidge
[Mich.] 12 Det. Leg. N. 662, 105 N. "W.
611.

45. See 5 C. L. 1036, and also see Appeal
and Review, 7 C. L. 128.

40. Under Act of Cong, of July 1, 1902,

§ 10, allowing appeals from the supreme
court of the Philippines to the supreme court
of the United States, where the amount in
controversy exceeds $25,000, the latter may
review a decree of tlie former reversing a
decree of the court of first instance granting
a divorce to the wife and alimony In excess
of that amount. De La Rama v. De La
Rama, 201 U. S. 303, 50 Law. Ed. . In
such appeal the sufficiency of the evidence
on which a divorce was refused may be
reviewed. Id.

47. Muir v. Muir [Ky.] 92 S. W. 314.

48. Judgment for plaintiff reversed on
ground .that charge of cruelty was proved
so as to support verdict. Geisseman v. Geis-
seraan [Colo.] 83 P. 635.

49. Reed v. Reed, 30 Pa. Super. Ct. 229.
50. See 5 C. L. 1035.
51. Custodi' awarded father, pending trial,

where he had wealth and -would put them in
a good home, and motlier was gay, indis-
creet, out a great deal, and neglected chil-
dren. People V. Lawson, 111 App. Div. 473,
98 N. 'Y. S. 130. Welfare of children is pri-
mary objectj and to this, claims and desires
of parents, and even wishes of children them-
selves, must yield. Kane v. Miller, 40 Wash.
125, 82 P. 177.

53. Custody of children during tender
years awarded mother, who lived with her
parents, where husband was not suitable per-
son. Breckinridge v. Breckinridge [Ark.] 94

S. W. Vl5. Evidence of adultery by wife was
admissible on issue of custody of children,
though not pleaded as a cause of divorce.
Id. Held proper to award custody of deli-

cate boy of 7 or 8 to mother. Barlow v.

Barlow [Ky.] 90 S. W. 216. Where it ap-
peared that father drank too freely, but
divorce was denied the wife, who already
had the children, It was proper to a^ward tlie

custody of the children to her. Hpskins v.

Hoskins [Ky.] 89 S. W. 478. Discretion of
trial court in granting care and custody
of child to' both parents alternately held
properly exercised. Chambers v. Chambers
[Neb.] 106 N. W. 993. The affluence of rela-
tives who owe the children no duty is not
controlling as against the care and interest
of "their mother. Graviess v. Graviess, 7

Ohio C. C. (N. S.) 135. Custody of child
awarded to father where mother was proved
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awarded'the other. ^' Under the Wisconsin statute the court has no povfer to award

the custody of the children to the husband, and at tlie saiue time requij-e them to be

kept at the home of the wife's mother." Power conferred by statute to provide for

the custody and care of children is limited to provision for them during their minori-

ty.^' The discretion vested in a trial court .with reference to the custody of children

will not be inquired into by a reviewing court,, except on a charge of abuse of dis-

cretion or that a gi-ave mistake has been made."^"

Adhere custody of the children is awarded to the wife, the court may order the

husband to provide for their maintenance,^' whether the divorce is granted to the

wife or husband,'* and such order may be enforced by proceedings in contempt,'"

or for sequestration of the husband's property."" The court has continuing power

to review and revise such order and. may modify it where a change of circumstances

is made to appear,"^ and this power of a court to modify its decree- is not abridged

by reason of the fact that the decree is based upon an a.gTeement of the parties. °^

In Iowa it is held that a decree concerning the custody of children is final and not

subject to change or modification, otherwise than,by appeal or by some statutory

method, where the court was in possession of all the facts and fully considered

g'uilty of adultery and loose conduct. Mills
V. Mills [Or.] 83 P. 390. Held not error to
award custody of girl of 13 to father, where
he "was better able to care for her, and
she preferred his custody. Smith v. Smith
[Tex. Civ. App.] 14 Tex. Ct. Rep. 933, 91

.S. W. 815. Where parties had both remar-
ried, and mother had good home and means
and would- give good care and have proper
influence, and father "would be gone from
home and had another child by his second
marriage, custody was awarded the mother.
Kane v. Miller, 40 Wash. 125, 82 P. 177.

53. An order awarding custody of child

to mother should provide for visitation by
the father at reasonable times. Barlow v.

Barlow [Ky.] 90 S. W. 216.

54. The statute (Rev. St. 1898, | 2362)
contemplates that they shall be left in the
care and control of one of the parents. Mc-
Cabe V. McCabe, 126 Wis. 154, 105 N. W.
665.

55. Construing Rev. St. 1898, § 2363.

Boehler v. Boehler, 125 Wis. 627, 104 N. W.
840. Judgment directing husband to pay
annual stated sum to wife so long as she had
care and custody of children, held to apply
only during minority of children. Id. Hence,
on showing that sum ordered had been paid,

the lien of the judgment should be dis-

charged, after majority of the children. Id.

50. Graviess v. Graviess, 7 Ohio C. C. (N.

S.) 135.
' 57. Provision for maintenance by father

authorized by Rev. Code 1852, as amended by
laws of 1893, c. 75, § 11. State v. Redmile
[Del.] 63 A. 575. In New Jersey, where a

divorce from bed and board is granted on
petition by the wife, and she is given custo-

dy of the children, the court has power to

provide for the maintenance of the wife and
children and enforce its orders upon the

husband's property, which can be reached

by sequestration. McGuinness v. McGuin-
ness [N. J. Eq.] 62 A. 937. Where husband
is ordered to pay a sum of money for the sup-

port of his child, the sum should be ordered

invested In some safe way so that the in-

,come or principal could be used as needed.
Barlow v. Barlow [Ky.] 90 S. W. 1055.

58. Though husband is granted a divorce,
if the custody of tlie children is awarded to
the wife, lie may be compelled to pay a
monthly sum for their support. Rev. St' 1899,
§ 2926. Cole V. Cole, 115 Mo. App. 466, 91 S.

W. 457.

59. A defendant who is in default in pay-
ments toward support of cliildren may be
proceeded against as for contempt. Compton
V. Compton, 97 N. Y. S. 618.

80. McGuinness v. McGuinness [N. J. Bq.]
62 A. 937.

•61. Decree awarding custody of cliildren
may be modified when condition of parties
has changed. Kane v. Miller, 40 Wash. 125,

82 P. 177. Judgment for alimony for wife
and support of children may be enforced
after wife's death, but is subject to modi-
fication according to the changed condition
and needs of the children; if they are of age
6t self-supporting, nothing should be al-

lowed. Gerrein's Adm'r v. Michie [Ky.] 91

S. W. 252. Under Comp. Laws 1897, § 8641,
where order for an allowance was unau-
thorized but was not appealed from, and was
not subject to collateral attack, court had
power to change it by increasing tlie amount
and providing for permanent alimony, wiiere
the wife had become unable to support her-
self. Cole v. Cole [Mich.] 13 Det. Leg. N.
316, 108 N. W. 74. Decree requiring hus-
band to pay for support of child of 14, and
giving him the riglit to visit the child, modi-
fled, where the child had left the state and
was living with other relatives. Myers v.

Myers [Mich.] 12 Det. Leg.- N. 885, 106 N.

W. 402. The continuing jurisdiction which
is vested in the court of common pleas with
reference to tlie custody of cliildren for the
purpose of modifying orders in divorce pro-
ceedings does not authorize a reliearing of

a matter theretofore submitted and deter-
mined, but is only to be called into exer-
cise when a substantial change in the con-
dition of the parties requires a modification
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them ;"' and that under the statute permitting a modification of such a decree* when
a change of circumstances renders such modification expedient, it should appear that

the change of circumstances or condition was not known to, or within the contem-

plation of, the court, and that owing to the change the enforcement of the decree as

made will be attended by positive wrong or injustice.'* If custody of the children

is awarded the wife, and the original decree makes no provision for their mainten-

ance, the decree may be subsequently modified so as to include such provision,'^ or

an agreement of the parties relating thereto may be enfm-ced by the courts."* In

Delaware, where the superior court grants a divorce and awards custody of minor
children to the wife, but makes no provision for the maintenance of the children,'^

the court of general sessions may malce an order for the maintenance of the children

by the father.'^ Applications 'for modification of decrees providing for the custody

of children are addressed to the sound discretion of trial courts.'" Upon principle

and the weight of judicial authority, the legal obligation of a father for the support

of his minor children is not impaired by a decree of divorce at the suit of the wife

for his misconduct, which gives -custody of the children to her but is silent as to

their support.^" If, under such circumstances, he refuses or neglects to support

them, the mother may recover from him in an original action a reasonable sum for

necessaries furnished for their support after such decree.'^ There are, however, au-

of the former order. Graviess v. Graviess,
7 Oh,io C. C. (N. S.) 135.

fi2. Black V. Black [Gal.] 86 P. 505.
63. Crockett v. Crockett [Iowa] 106 N.

\V. 944.
04. Modification of decree granting cus-

tody of child to wife three years, then to
husband three years, denied, where both
were capable of properly caring for child,

and only change was removal of husband to
another city in the state. Crockett v.

Crockett [Iowa] 106 N. W. 944.

63. Where circumstances require it, the
court may at a subsequent; term enter a
supplemental decree with respect to the
custody of the children, although the original
decree contains no provision therefor. Cham-
bers V. Chambers [Neb.] 106 N. "W. 993.

"When a decree of divorce is granted the
wife and the custody of the minor child
awarded to her, but no provision is made
for the support and education of the child,

and the wife has no means, the court has
power to modify the. decree so as to require
the husband to provide for the child. Mo-
Allen v. McAllen [Minn.] 106 N. W. 100. Un-
der Comp. St. 1903, c. 25, § 27, the district

court has a continuing power, after a decree
of divorce and alimony has been granted, to
review and revise the provisions for ali-

mony at its subsequent terms on petition of
either of the parties. Thus, where original
decree awarding alimony is void for want
of jurisdiction, court may award alimony at
subsequent term upon proper showing. Cizek
V. Cizek [Neb.] 107 N. "W. 1012.

Contra: "Where there is a decree of di-
vorce in favor of the wife, and she is granted
alimony and the custody of the children is
awarded to her, but no provision is made for
the future maintenance of the children, there
Is no order in behalf of the children which
is- reviewable under Rev. St. 1899, § 2932.
Seely v. Seely, 116 Mo. App. 362, 91 S. W.
979.

66. Contract between parties held to re-

quire father to support. child one year and

clothe him until he was 21. Recovery on
such agreement sustained. Denier v. Denier
[Mich.] 12 Det. Leg. N. 729, 105 N. "W. 770.

67. Provision for maintenance by the
father may be made under Rev. Code 1852,
as amended in 1893, c. 75, § 11. St'ate v. Red-
mile [Del.] 63 A. 575.

68. This is authorized by Rev. Code 1852,
as amended .in 1893, c. 230. State v. Red-
mile [Del.] 63 A. 575.

69. They will not be disturbed unless an
abuse of discretion is made to appear. Black
V. Black [Cal.] 86 P. 505.

70. Spencer v. Spencer [Minn.] 105 N. W.
483. A father, by sectiring a divorce from
his wife, who is the mother of his minor
children, and assuming new marital rela-
tions, is not thereby relieved from liability
for the support of his children by the first

marriage. Monroe County v. Abegglen
[Iowa] 105 N. W. 350. In an action involv-
ing a claim by a divorced wife for support
of a child born after the divorce was grant-
ed and for whom no provision was made in
the decree for alimony, it is error to so
instruct the Jury as to create the impression
that the care and support of the child was a
joint obligation upon both parents. Under
the la"w of Ohio, so far as necessary care
and support are concerned, the whole legal
obligation as between the father and the
mother is upon the father. Young v. Young,
7 Ohio C. C. (N. S.) 419.

71. The law implies a promise by him to
pay for such necessaries. Spencer v. Spencer
[Minn.] 105 N. W. 483. Where a wife is
granted a divorce and custody of the chil-
dren, and no provision is made for their
maintenance, she may recover from liim in
an action at law for necessaries supplied
them. Seely v. Seely, '116 Mo. App. 362, 91
S. W. 979. In such a case the wife is not
entitled to pay for her whole time in caring
for the child, but only for such a proportion
of her time as was necessarily thus occupied,
and for support the allowance should be
proportionate to the father's means, consider-
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thorities to the contrary.''^ A decree requiriag payments by the husband for the

support of a child does not become inoperative by reason of the death of the hus-,

band, but sums due thereunder may be made a lien on his estate.'''

§ 6. Adjicstment of property rights.''*—In some states a court which has

jurisdiction of a divorce proceeding has power to settle the property rights of the

parties.'"' Tliis power may be -exercised regardless of any contract which the par-

ties, in contemplation of marriage, may have made,^° and where a court has juris-

diction of the parties, its authority extends to the personal property within its juris-

diction.''' This power includes authority to determine questions of ownership aa

between the parties.'" All of the property, separate as well as community, is subject

to the disposition of the court.'^ In making a division due regard should be had
to the legal and equitable rights of each party, the ability of the husband, the special

estate of the wife, the character and situation of the parties, and all the circum-

stances of the ease.^" Ordinarily an allowance of one-third of the property to the

wife is considered liberal, in the absence of special circumstances.^^ In Minnesota,

where the wife is granted a divorce upon the ground of adultery, her interest in

her husband's estate is the same as upon his death,*^ and this interest vests in her

without a judgment;*^ but if the wife freely agrees to a different division of the

property, and such agreement is embodied in a judgment of the court, she cannot

thereafter claim a dower interest.'* It is proper for the court to make a just al-

ed In connection with the health and In-
terests of the child. Toung v. Young, 7

Ohio C. C. (N. S.) 419. A claim for neces-
saries cannot be hased upon services render-
ed by an attorney in prosecuting the claim of
a divorced wife against her former husband
for support and education furnished their
minor child, but such a claim is like an or-
dinary debt Jo be collected at the expense
of the creditor. Karch v. Bacciocco, 7 Ohio
C. C. (N. S.) 190.

72. See citations in Spencer v. Spencer
[Minn.] 105 N. W. 483.

73. Held proper to fix present value of

periodical payments and make the amount
a lien on husband's property. Creyts v.

Creyts [Mich.] 12 Det. Leg. N. 1039, 106 N.

W. 1111.
74. See 5 C. L. 1036.

75. Property rights growing out of the
marriage relation are involved in divorce
proceedings and may be there settled. Wat-
son V. Watson [Ind. App.] 77 N. E. 355. Di-
vorce decree merely providing for a division
of the property- (Rev. St. 1895, art. 2980),
held not error as attempting to divest hus-
band of title to homestead. Smith v. Smith
[Tex. Civ. App.] 14 Tex. Ct. Rep. 933, 91 S.

W. 815.

76. Watson v. Watson [Ind. App.] 77 N.

B. 355.

77. Division of household furniture, and
tools and Implements of husband's trade,

held proper. Hays v. Hays [Neb.] 106 N.

W. 773.

78. Comp. Laws § 8640, authorizing di-

vision of property in divorce case, empowers
court to determine what property husband
has and to divide it between the parties,

and hence court had power to decide that
property held in wife's name belonged to

husband. Carnahan v._Carnahan [Mich.] 12

Det. Leg. N. 1023, 107 N. W. 73.

79. Budlong v. Budlong [W-ash.] 86 P.

648. All the community property is subject

to partition when a divorce is granted. Smith
v. Smith [Tex. Civ. App.] 14 Tex. Ct. Rep.
933, 91 S. W. 815.

80. Martin v. Martin, 126 Wis. 237, 105
N. W. 783. Where wife obtains divOrce for
fault of husband, a decree giving her less
property than her interest in the husband's
property, as his wife, amounted to, was er-
roneous. Brown v. Brown [Mich.] 13 Det.
Leg. N. 312, 108 N. W. 288. Award of prop-
erty worth tlO.OOO to wife, and only $1,000
worth to husband, held inequitable, and cer-
tain other property directed to be awarded
to

_
husband. Budlong v. Budlong [Wash.]

86* P. 648. Award of all the community
property ($3,500) to wife proper where she
was granted divorce, considering merits of
parties, condition In which parties will be
left, and party through whom property was
acquired. Bal. Code § 5723. Miller v. Miller,
38 Wash. 605, 80 P. 816. Kirby's Dig. §

2684, providing that a judgment of divorce
shall restore to each party property ac-
quired fro'n or through the other, or in
consideration or by reason of the marriage,
does not require restoration of property
conveyed by husband to wife under a separa-
tion agreement or property conveyed to her
in consideration of her living with him
again. McNutt v. McNutt [Ark.] 95 S. W.
778.

81. Award of $1,500 to wife reduced to
$600 where total value of husband's property
was shown to be only $1,760.10. Martin v.
Martin, 126 Wis. 237, 105 N. W. 783.

82. Linse v. Linse [Minn.] 108 N. W. 8.

83. In Minnesota, where a wife is granted
a jiivorce on the ground of adultery, her
dower Interest in his lands vests in her with-
out a judgment. Gen. St. 1894, § 4 808. Sod-
Inl V. Sodini [Minn.] 104 N. W. 976.

84. Thus, if, in the divorce action, the wife
freely ^nd advisedly consents to a certain
division of the estate and agrees to accept
a certain amount as permanent alimony in
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lowance to the wife out of the husband's personal property in addition to the dower

interest in his land.*" In Wisconsin, v/here application is made for final division of

the property, subsequent to the granting of the divorce, the value of the husband's

estate should be determined as of the date of the application and not the date of

the original judgment for divorce and alimonj'.'" Under the Oregon statute au-

thorizing the award of one-third the real estate owned by the party at fault to the

innocent party, and also an allowance for support and maintenance, it is held that

the court has no power to award to the wife the possession of public land occupied

by the husband with the intention of acquiring a homestead under Federal law.*''

In Michigan, where a decree is rendered requiring the wife to pay over to the hus-

band a portion of a fund held by her in trust, such payment cannot be enforced by

execution against her,** but the decree is enforceable by contempt proceedings.*"

. § 7. Effect of divorce.^"—A decree of divorce terminates the marriage rela-

tion"^ and divests the parties of such rights as depend upon the existence of the re-

lation."'' By such decree the status of the parties is fixed, and the relation of hus-

band and wife cannot be re-established by ,an adjiidication not binding on both."^

A divorce destroys, a tenancy by the entirety and makes the former husband and
wife tenants in common."* It does not divest 'a wife's interest in a. policy of in-

surance on her husband's life, wherein she is beneficiary."^

It is competent for the legislature to disqualify a person who has been divorced

fromihe right to contract a second marriage for a reasonable time after the divorce

has been granted."" Such a statute applies to persons who have been divorced previ-

ous to its passage."' The Massachusetts statute, prohibiting remarriage of the par-

ty from whom a divorce was granted within two years after the decree has become
final, does not prohibit a remarriage of tlie parties to the divorce suit to each other

within the prescribed period."* In Illinois the county clerk is prohibited by law

from issuiiig a marriage license to a^person who has been divorced within the previ-

ous year on certain grounds.""

Heu of all other Interests, and such division
is accepted and adopted by the trial coilrt,

and judgment is entered that, except as to

such amount, the wife has no share or inter-

est in the husband's estate, such judgment
is final unless set aside for cause, and, hav-
ing- accepted and retained the amount ad-
judged as permanent alimpny, she is estopped
frt)m denying the validity of the judgme'nt.
Linse v. Linse [Minn.] 108 N. W. S.

85. Allowance of personal property held
reasonable. Sodini v. Sodini [Minn.] 104 N.

W. 976.

SO. Under Rev. St. 1898, § 2369. Martin v.

Martin, 126 Wis. 237, 105 N. W. 783.

87. Construing B. & C. Comp. § 511 and §

513. Huffman v. Huffman [Or.] 86 P. 593.

88. Construing Comp. Laws § 8640. Car-
nahan v, Carnahan [Mich.] 12 Det. Leg. N.
1023, 107 N. W. 73.

89. Comp. Laws § 10,891, subd. 3. Carna-
han V. Carnahan [Mich.] 12 Det. Leg. N. 1023,

107 N, 'W. 73.

90. See 5 C. L. 1037.

91. Watson v. Watson [Ind. App.] 77 N. B.
355.

92. A divorced husband cannot make a
complaint of adultery against his former
wife since, under Code § 4932, only a husband
or wife can make such complaint. State v.

Loftus, 128 Iowa, 529, 104 N. W. 906. A di-

vorce obtained by the wife subsequent to an

in.1ury to her husband held to divest her of
any interest in the cause of action for his
injury, where the decree restored to each
spouse all property obtained by either direct-
ly or indirectly through or from the other,
or by reason of the marriage. Houston &
T. C. R. Co. V. Helm [Tex. Civ. App.] 14 Tex.
Ct. Rep. 460, 93 S. W. 697.

93. Wife was granted divorce in Okla-
homa, no personal service being had on hus-
band. Held she could not change her status
by an ex parte order setting aside the decree
for want of jurisdiction of the husband.
Buxbaum v. Mason, 48 Misc. 396, 95 N T S
539.

94. Joerger v. Joerger, 193 Mo. 133, 91 S.
W. 918.

95. Wallace v. Mutual Ben. Life Ins. Co.
[Minn.] 106 N. W. 84.

96. Statute prjDhibiting remarriage within
a year of persons divorced on the ground of
extreme cruelty, or abandonment and deser-
tion, held valid. Olsen v. People, 219 111 40,
76 N. E. 89.

97. Laws 1905, p. 194, construed. Olsen v.
People, 219 111. 40, 76 N. E. 89.

98. Rev. Laws o. 152, § 21. Parties divorc-
ed May 17, 1903, could, legally remarry Feb.
27, 1904. Chase v. Chase [Mass.] 77 N E
782.

99. Under Hurd's Rev. St. 1903, c. ^9, clerk
cannot be compelled to issue license to one
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§ 8. Foreign divorces}—It has been recently held by the Federal supreme

court that the mere domicile within the state of one party does not give the courts

of that state jurisdiction to render a decree of divoree enforceable in all other states,

by reason of the full faith and credit clause of the constitution, against a nonresi-

dent who did not appear and who was only constructively served with notice.^ Many
state coui'ts hold that every state has jurisdiction to decree a divorce for a proper

'Cause in favor of its own citizens, for the purpose of determining and establishing

the status of the citizen, though the other party is a nonresident over whom no jur-

isdiction can be obtained to render a judgmeht in personam.' For the determina-

tion of the status the divorce takes effect as a judgment in rem.* Such a judgment,

to be effective for the citizen obtaining it, must be effective against the absent hus-

band or wife, since the status of one involves tlie status of the other.^ If there is

complete jurisdiction of tlie domiciled citizen asking an adjudication of his rights,

the validity of the judgment as against the absent party depends upon tlie question

whether or not reasonable effort has been made under the law to give such absent

party notice and an opportunity to be heard.* Statutes relative ,to service on non-

resident defendants must be strictly complied with.' It has been held "that recitals

in a decree showing jurisdiction are conclusive as agUinst collateral attack,' but it

is usually held that a decree of divorce in one state may be impeached collaterally

in the courts of another state by proof that the court granting the divorce had no

jurisdiction, nbtmthstanding recitals in the decree showing jurisdiction." Where a

party seeks the aid ,of a couri and obtains a decree of' divorce, submitting himself

voluntarily to the jurisdiction of the court, he cannot thereafter impeach the val-

idity of the decree on the ground of want of jurisdiction of the parties.^" "Where

in a suit by a wife for divorce the husband appeared and pleaded a divorce granted

to him in another state, and she did not claim that the former decree was void for

fraud or want of jurisdiction, and her action was held to be barred by the former

decree, such adjudication Was binding upon her, and she could not thereafter claim

that the parties were still husband and wife.^^ A personal judgment of another

who has been divorced within the year on
the ground of extreme cruelty, desertion,
or abandonment. Olsen v. People, 219 111. 40,

76 N. B. 89.

1. See 5 C. L.. 1037.
2. Haddock v. Haddock, 201 U. S. 562, 50

Law. Ed. .

Note; See this case of Haddock v. Had-
dock, 201 U. S. 562, 50 Law. Ed. , and note
in 5 C. L. 1037, for various holdings on ques-
tion of extraterritorial effect of divorce de-
crees.

3. Clark v. Clark [Mass.] 77 N. E. 702. A
decree of divorce is a judgment in rem and
has extraterritorial force and binds the par-
ties, thougli one was a nonresident of the
state when the decree was granted. Stuart
V. Cole [Tex. Civ. App.] 15 Tex. Ct. Rep. 748,

§2 S. W. 1040.

4. Stuart v. Cole [Tex. Civ. App.] 15 Tex,

Ct. Rep. 748, 92 S. W. 1040; Clark v. Clark
[Mass.] 77 N. E. 702.

5. a. Clark V. Clark ITSIass.] 77 N. E. 702.

7. Arkansas decree of divorce held void in

Illinois where it appeared that affidavit of

nonresidence required as basis for warning
order was not signed nor sworn to as requir-

ed by law, and record contained no finding
that such affidavit was filed, though it re-

cited that the court had jurisdiction, and the

decree recited the giving of the warning or-
der. Forrest v. Fey, 218 111. 165, 75 N. E. 789.

8. Recitals in a foreign judgment show-
ing that the court passed upon the facts re-
quired to show jurisdiction of the parties,
and found tliat service upon a nonresident
defendant had been had in accordance witli
the statute, are evidence of the facts recited,
and on a collateral attack are conclusive.
Arkansas court held to have had jurisdiction,
the necessary steps having been taken to
get service on nonresident defendant. Stu-
art V. Cole [Tex. Civ. App.] 16 Tex. Ct. Rep.
748, 92 S. W. 1040. .

9. Haddock v. Haddock, 201 U. S. 562, 50
Law. Ed. . Evidence held to show that
wife either did not sign acknowledgment
of service or was deceived as to what she
was signing, so that Texas court had no ju-
risdiction. Ingram v. Ingram [Ala.] 42 So.
24.

10. Husband went to South Dakota, leav-
ing his wife, and obtained divorce. In pro-
ceeding against him for nonsupport he could
not assert invalidity of South Dakota decree.
People v. Shrady, 47 Misc. 333, 95 N. Y. S.

991.
11. Hence she could not maintain action

for separate maintenance under Code § 1292.

Bidwell v. Bidwell, 139 N. C. 402, 52 S. E. 55.
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state, ordering a party to bring a child into the state, rendered without due notice

or jurisdiction of the party against whom the order is directed, is subject to collateral

attack, tliQugh it recites due notice.^"

DOCKETS, CAIiENDARS AND TRIAI, IiISTS.«

night to Go on the Calendar (1192).
Placing; Cause on Calendar (1192).
Posting of Trial I^ist (1192).
Passing or Advancing Canse (1192).

Transfer, Correction, or Striking Off (1193).
Short-Cause Calendar (1194).
Reinstatement and Restoration (1194).

Right to go on the calendar}*—An action does not stand for trial until issue

joined,^^ or until the term at which the process is. returnable," or, in some states, at

the next term after the expiration of a. specified time from the return." When
ready for hearing the cause must, as a step in orderly procedure,^* go on the calendar

appropriate to the form of the action or the nature of the issiie.^'

Placing cause on calendar.^"—A notice of trial is usually required, and where

trial is not had at the term or date assigned, a new notice is ordinarily necessary to

bring the case on for another date.^^ Though service by ordinary course of mail

satisfies the New York statute, sending of notice .by registered mail,^* or with the

indorsement "personal delivery only,"^' does not render such service void, but if de-

livery of the notice is thereby prevented, the judgment will be opened.^* In some

states causes are placed on the docket in the order in which the petitions are filed,^^

such docketing being a mere administrative function with respect to which a judge

may modify the order of his predecessor. In a few jurisdictions cases are placed on

a general dodcet and thence assigned among dep'artments or divisions. In such

case the discretion of the assigning court should be exercised so as to give hearing

before a full court when practicable.''*

Posting of trial list."

12. Where Judge who rendered decree of
divorce told plaintiff's counsel that he would,
on application, order plaintiff to bring a child
within the state, this was not notice to plain-
tiff giving the court jurisdiction to make
such order, and, even though the order recit-
ed that the court had jurisdiction, and that
notice had been given, the order was not con-
clusive In another state. In re Gulp [Cal.
App.] 83 P. 89.

lA. Calendars and dockets of appellate
courts, see Appeal and Review, 7 C. L. 128.

14. gee B C. L. 1039.
15. See Pleading, 6 C. L. 1008, as to time

to plead and rules for joinder of issue. A
cause is at issue when material pleas are tra-
versed, though a demurrer to an Immaterial
plea is pending. McDonald v. People LUl.]
78 N. E. 609.

16. See Process, 6 C. L. 1078. Where a
writ is returnable at a subsequent term, the
presence of the parties as spectators does
not authorize the court to proceed to trial.
Sanger Bros. v. Wise County Coal Co. ITex.
Civ. App.] 14 Tex. Ct; Rep. 301, 90 S. W. 518.

17. In an action on a money contract by
notice according to the West Virginia prac-
tice, notice need be returned only long
enough before term to permit of docketing.
The 20 days prescribed applies only to serv-
ice. Knox V. Horner, B8 W. Va. 136, 51 S.

E. 979.

18. In a suit for divorce a vinculo matri-
monii based upon a decree of separation from

bed and board, either party has the right to
require the case to be set down on the ordi-
nary docket. Donato v. Frillot [La.] 40 So.
634.

19. An action for partition of real estate
is in equity, and hence properly on the spe-
cial term calendar. Adams v. Bristol, 108
App. Div. 303, 95 N. T, S. 628. See, also, post,
Transfer, Correction, and Striking Off.

20. See 5 C. L. 1039.
21. An order staying all proceedings in an

action until a certain bond is filed, whicli
need not be done until after the date set for
trial, renders a new notice of trial necessary.
In re Dean's Estate [Cal.] 87,-P. 13. Filing
of the bond on the day originally set for trial
by one of the coplaintiffls did not authorize
a trial without notice to the other plaintiffs.
Id. Hence error to dismiss the cause for
nonappearance. Id.

22. 23, 24. Sears v. Tenhagen, 100 N. T. S.
469.

25. Rev. St. 1895, arts. 1177-1179 [1181-
11S3]. Ranson v. Leggett [Tex. Civ. App.]
14 Tex. Ct. Rep. 250, 90 S. W. 668; Kaylor v.

Hiller, 72 S. C. 433, 52 S. E. 120.
26. Error to assign to the branch division

where one of its members will be disqualified
to sit because of having heard the case below.
Provident Sav. Life Assur. Soc. v. King, 216
111. 416, 75 N. B. 166. Held not prejudicial
because no action was taken until such mem-
ber had retired. Id.

27. 2S. See 5 0. L. 1039.
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Passing or advancing cause.^'—^The advancement of causes^' is largely witliin

the discretion of the court/" and a ease may be called out of its order without no-

tice to the parties," in the absence of statutory restrictions.^'' In New York prefer-,

ence is granted to certain classes of cases, as dirorce cases in which temporary ali-

mony has been awarded,"' actions by executors'* and recedvers,'" and in ease of ill-

ness of parties under certain circumstances. '° A mistake in bringing the action

against the wrong party does not give the right to substitute the proper action in

its place on the calendar."

Transfer, correction, or strihing off?^
—^Where the pleadings in a law action

raise equitable issues, the case should be transferred to tiie equity docket,'*" buL in

some states, where such transfer irill result in delay, a bond eonditioned to pay any

judgment which may be rendered may be required.*" An action wrongfully on the

equity docket may be retained where a subsequent pleading raises an equitable is-

'
*^ The word "may," in a rule relative to transferring causes to another justicesue.*

39i An appeal from an order of distribu-
tion entered in probate court Is a "cause"
within Practice Act § 16. Ford v. Ford, 117
111. App. 502.

30. Ford V. Ford, 117 111. App. 503. Will
not be Interfered with on appeal unless an
abuse clearly appears. Id.

31. No abuse of discretion to pass causes
upon the calendar and proceed to the trial

of a subsequent case without notice to one
of the parties where the case was likely to

be called at any time and no leave of absence
had been given. Linderman v. Nolan [Okl.]

83 P. 796. Upon continuing a case the court
may call the next case on the trial list with-
out notice to the parties. Poggensee v. Fed-
dien [Neb.] 106 N. W. 654. An as.signment
of causes for trial made at the opening of

the term which does not fix a day certain for

the trial of each case is provisional and sub-
ject to meet unforeseen contingencies. , Id.

In Texas a case may be called for trial out of

its regular order on the calendar by order
of court. A general announcement on the
last day of a term, and again on appearance
day of tiie next term^ that divorce cases
would be taken up first, does not justify a
court in taking up such cases, no order being
entered as required by Rev. St. 1895, art. 1287.

Garden v. Gardell [Tex. Civ. App.] 15 Tex.
Ct. Rep. 117, 94 S. "W. 457. The party com-
-plaining has the burden of showing Injury
when seeking a new trial on such ground.
Ranson v. Leggett [Tex. Civ. App.] 14 Tex.
Ct. Rep. 250, 90 S. W. 668. No showing of

prejudice. Id.

33. St'. 1893, § 4204, prescribing the order
of trial for causes, is not mandatory, but
leaves the order of trial largely in the dis-

cretion of the court. Linderman v. Nolan
[Okl.] 83 P. 796.

33. A husband who has not complied with
the order granting temporary alimony and
attorney fees is not entitled to the prefer-

ence allowed under Code Civ. Proc. § 791,

subd. 13. Fennessy v. Fennessy, 97 N. T. S.

602.
34. The fact that the title to the complaint

and summons does not show the representa-

tive capacity does not defeat the right to

preference under Code Civ. Proc. § 791, subd.

5 if such capacity' clearly appears from the

entire complaint. Chumar v. Melvln, 98 N.

y. S. 351.

35. 'Where an action by a receiver can be
shortly disposed of, it is error to refuse a
preference so as to allo'w its determination
before time for making a final accounting,
though he was guilty of delay in commen-
cing the suit and noticing It for trial.

Schlesinger v. Gilhooly, 97 N. T. S. 606.

Se. Illness must be proven by certificate of
a physician. Crawford v. New York City R.
Co., 108 App. Dlv. 190, 95 N. Y. S. 769. Old
age alone is not a sufficient ground for pre-
ferring a cause. Id.

37. Especially where the first Is still pend-
ing. Crawford v. New Tork City R. Co., 108
App. Div. 190, 95 N. T. S. 769.
' 38. See 6 C. U 1040.

30. 'Where by the Issues formed It be-
came necessary to have an accounting of
partnership property, the case Is transfer-
able to the equity docket. Civ. Code Proc.

§ 10, subsec. 4, as amended by the law of 1S90.

Davis v. Ferguson [Ky.] 92 S. "W. 968.

'Where, in an action of ejectment, defend-
ants claim title under a deed which by reply
and amended petition Is attacked as fraudu-
lent and cancellation Is demanded, the case
Is transferable under Civ. Code Prac. % 6,

subsec. 1, and § 10. Hunt v. Nance [Ky.]
92 S. "W. 6.

40. 'Where an accounting becomes neces-
sary the court, under Civ. Code of Prac. § 10,

subsec. 4, may transfer the case without
requiring a bond, it being discretionary.

Davis V. Ferguson [Ky.] 92 S. "W. 968. Held
abuse of discretion under the facts of case

to refuse to transfer without bond. Id.

Inability to give bond does not, however, de-
prive one of the right to assert equitable de-
fenses. Id.

'41. As where the answer In an action of

ejectment admits legal title in plaintiff, but
alleges that It Is held In trust for defend'-

ant. Turner v. Johnson [Ky.] 93 S. "W. 1038.

42. Gassenheimer v. U. S., 26 App. D. C.

432. Common-law rule 23 of the supreme
court, providing that where a jury has dis-

agreed the trial justice "may" transfer the

cause to another justice, held not manda-
tory but discretionary. Id.

- 43. Although in South Carolina demurrers
should be heard on a different calendar from

that on which issues of fact are triable, the
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upon disagreement of the jury, is not interpreted "shall," as in the case of statutes.*^

Failure to transfer to the appropriate calendar when a mere irregularity*^ is not a

ground for reversal.** Provisions for dismissal of causes upon the preliminary call

of the calendar should be liberally construed.*"

Short-cause calendar.*"—As in other ca.ses. Joinder of issue is prerequisite.*^ A
cause can be placed upon the short-cause calendar in Illinois only upon personal

notice,*' and after the filing of the original afB.davit as to the probable duration of

the trial.*" A motion to strike a Cause from the short-cause calendar must be timely

inade.^" Where a cause has been regularly placed upon tlie short-cause calendar,

it cannot he-reinstated upon the regular caleivder except upon notice to the defend-

ant."

Reinstatement and restoration.^^—^The reinstatement of an action dismissed

from the calendar is largely within the discretion of the court.^* On application of

an attorney to restore a cause to the docket on the ground that it was fraudulently

settled and dismissed to defraud him of his fees, a refusal to postpone the hearing

to enable the applicant to introduce evidence in support of his averments is discre-

tionary.^* The courts are more liberal in restoring appeal cases to the dockef*^ than

original causes which may be prosecuted anew.^°

Documents in Kvidence, see latest topical index.

DOMICILE.

Definition, elements, and establishment.^''—^The terms "domicile" and "resi-

dence" are generally held synonymous in construing statutes,^* although in some
states a distinction is drawn so as to permit the establishment of a "residence" apart

from one's domicile for a special purpose,"" Euid the construction of the terms is

failure to transfer Is a mere irregularity.
Able V. Southern R. Co. [S. C] 52 S. E. 962.

44. Able V. Southern R. Co. [S. C] 52 S. B.
962.

45. Doppelt V. Blum, 118 111. App. it.
Paile 20 of superior court of Cook County
held not to authorize a dismissal of an ap-
peal from the probate court upon the failure
of the appellant to appear, the appellee be-
InK present. Id.

46. See 5 C. L.. 1041.
47. A cause is at issue when material pleas

are traversed, though a demurrer and mo-
tion to strike certain immaterial pleas are
still undisposed of. McDonald v. People
[111.] 78 N. E. 609.

48. Notice served by registered letter Is

insufficient under Kurd's R. S. 1903, section
95, chap. 110, p. 1414. Genius v. Rayfleld, 121
111. App. 649.

49. Where the only evidence tending to
Impeach a filed affidavit as an original was
a recital in a notice to defendant's attorney
attached to the affidavit that on March 21,
a904, affidavit, ""of which the foregoing is a
copy," was filed, etc., a finding that the origi-
nal was filed was justified. McDonald v. Peo-
ple [111.] 78 N. E. 609.

.50. Vv^here notice to place a cause on the
calendar was served March 21, 1904, and plac-
ed thereon 10 days later, a motion to strike
made on day of trial. May 16, is too late.
McDonald v. People [111.] 78 N. E. 609.

51. Hence, when restored without notice.
It Is wrongfully on such calendar. Black v.

Exley, 121 111. App. 254. But where defend-
ant appears and moves to strike, an over-

ruling of his motion is equivalent to replac-
ing on notice, and the court may proceed
with the case. Id.

52. See 5 C. L. 1041.
53. Dismissed for want of prosecution up-

on the regular call of the calendar. Nord-
strom V. Chicago, 119 111. App. 465. No
abuse of discretion to refuse to reinstate
where the declaration does not state a cause
of action. Id.

54. De Wandelaer v. Sawdey [Conn.] 63 A.
446.

55. Proof that the appellant's attorney
was engaged in the trial of a case in another
court is sufficient ground for reinstating an
appeal from the probate court to the superior
court dismissed on preliminary call of the
calendar for nonappearance. Doppelt v.

Blum, 118 111. App. 64.

58. Doppelt V. Blum, 118 111. App. 64.

The fact that an attorney was to look to the
judgment for his fees gives him no right to
have a case settled and dismissed by the par-
ties restored. De Wandelaer v. Sawdey
[Conn.] 63 A. 446.
•57. See 5 C. U 1043.
58. It has been said that in statutes re-

lating to taxation, right of suffrage, divorce,
limitation of actions, and the like, the term
"residence" is used in the sense, of "legal
residence," that is, the place of domicile or
permanent abode as distinguished from the
place of temporary residence or habitat.
Downs V. Downs, 23 App. D. C. 381. See
Domicile, 5 C. L. 1041, note on distinctions
between "residence" and "domicile."

50. "Residence" used in sense of habitat.
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varied by statutory purpose or context.'" Every person must have a domicile some-

M'here"^ and but one at any particular time,"^ hence, where the same prerequisites of

residence are required for diToree and for the exercise of the elective franchise, one

cannot at the same time be a resident of one jurisdiction for one and a resident of

another jurisdiction for the othea*."^ The intention ,to remain permanently or in-

definitely at a particular place is essential to constitute^ it a domicile,"* which is

generally at the place one calls home, to which he returns to vote and where he pays

personal taxes."^ A domicile once gained remains until a new one is acquired,""

which latter may be done by the eoncnp-ence of an actual change of residence with

the intention to establish a new do^micile,"^ even while entertaining an intention at

some future, remote, or indefinite time to return to the former habitation,"^ and nec-

essarily the old is lost on the acquisition of the new,"" but teniporary absence with

no intention of establishing a domicile elsewhere will not destroy the one already ac-

quired.^"

A married man's residence is generally where his family resides,'^ and the mere
temporary absence of his family does not afl'ect his residence.''^ The case of an un-

married man is different, the latter having no family or home, except the home of

his parents or his rooming or boarding place. ''^ The domicile of the husband is

In re Titteringfon's Estate [Iowa] 106 N. "W.
761. In Texas a person, although domiciled
in another state, may establish a "residence"
for the purposes of a suit. Defendant, a citi-

zen of New York, where his family resided
and whither he frequently returned, estab-
lislied a business in Texas and had "resided"
there for 14 months except when visiting his
family. Held he was entitled to be sued in

the county in Texas where he "resided."
Taylor v. Wilson [Tex. Civ. App.] 14 Tex. Ct.

Rep. 900, 93 S. Wi 108, afd. [Tex.] 15 Tex. Ct.

Rep. 677, 93 S. W. 109.

«0. See such topics as Corporations, 7 C.

L. 862; Elections, 5 C. L. 10S5; Jurisdiction, 6

C. L. 267; Process, 6 C. L. 1078; Taxes, 6 C.

li. 1602; Venue and Place of Trial, 6 C. L.

1S06.
81. In re Titterington's Estate [Iowa] 106

N.-W. 761.

C3. Cannot have two at the same time.

In re Titterington's Estate [Iowa] 106 N. W.
761.

63. Downs V. Downs, 23 App. D. C. 381.

64. Barfield v. Coker & Co. [S. C] 53 S.

E. 170. A mere temporary sojourn within a
state for business purposes with the intention

of returning to one's former inhabitance is

insufficient. In re Mulford, 217 111. 242, 75

N. E. 345.

65. In re Dalrymple's Estate [Pa.] 64 A.

554. Evidence that a persbn began business
in a certain county, owned both personal and
real property there, and that it was the only

. place in which he ever voted or paid a per-

sonal tax, sufficient to sustain a finding that

it was his domicile, although he was away
from it much of the time, owned property in

other states, and had declared his intention

to make another state his home. Id.

66. In re Titterington's Estate [Iowa] 106

N. W. 761.

67. In re Titterington's Estate [Iowa] 106

N. W. 761. A declared intention not carried

into effect by an actual change of habita-

tion and contradicted by actions does not re-

sult in a change of dotpicile. In re Dal-
rymple's Estate [Pa.] 64 A. 554.

68. In re Titterington's Estate [Iowa] 106
N. W. 761. Evidence examined and held not
to support finding that deceased's domicile
in Illinois was retained after he removed to
Iowa. Id.

69. Domicile is lost by leaving the place
where one has acquired a permanent home
and^ removing to another place without a
present intention of returning. In re Mul-
ford, 217 111. 242, 75 N. B. 345.

70. Evidence that plaintiff always regis-
tered as from St. Louis at hotels, told her
friends that she intended to return to St.
Louis and that she herself always considered
St. Louis her home, sufficient to show her in-
tention to keep her residence there. Hum-
phrey, 115 Mo. App. 361, 91 S. W. 405. Where
a wife went to live with her husband in
Missouri on her marriage to him, she acquir-
ed a domiciliary residence there, entitling
her to sue for a divorce, which was not lost
by her temporary absence from the state aft-
er being deserted by hey husband to visit
her children, or in search of health. Id.

71. Jackson v. Washington, 3 Ohio N. P.
(N. S.) 463. On evidence showing that a per-
son spent much of his time in at-
tending to his business in one coun-
ty and occasionally visited his family resid-
ing in another county, the trial court did not
commit an error of law in holding such per-
son's residence to be in the county where his
family is located. Barfleld v. Coker & Co.
[S. C] 53 S. E. 170.

72. Jackson v. Washington, 3 Ohio N. P.
(N. S.) 453. Defendant rented his house for
a year and leased a house in another town
for a year, whither his family went for the
health of his wife, but defendant remained
and attended to his business within the city
of Augusta, and he assumed none of the
privileges of citizenship in the new place of
residence of his family but retained them in
Augusta. Milligan v. Fortson [Ga.] 54 S. E.
915. Evidence held to show that defendant
had done nothing -to lose his residence and
was domiciled in the ward from which he
was elected. Id.
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the domicile of the wife, even though the wife maintains a separate establishment in

another state where she and her husband spend much of their time/* but she may
acquire a separate domicile in certain cases.''' In Pennsylvania the orphan's court

may determine the domicile of a testator notwithstanding a foreign probate court

had admitted his will to probate and granted letters testamentary.'^

Issues and evidence.''''—The presumptions that a man is domiciled where he is

found unless there for some temporary purpose; that a man is domiciled where he

dies, which is even stronger ; that on the return of an alien to his domicile of origin

his original domicile instantly reverts ; and that in doubtful cases the original domi-

cile is considered the true one, are presumptions of fact and not of law,'® and hence

cannot arise where the findings are silent as to them.'' The existence of a domi-

cile, once established,^" is presumed to continue,*'- hence the domicile of minor chil-

dren, being that of their parent, ^ndll be presumed to remain the same after his

deatli.*^ One may be estopped to deny that his domicile is in a certain place.*''

The question of domicile is generally held to be one of fact to be determined

principally from a person's intent,** as indicated by his acts and declaJ-ations,*' and

the finding of the trial court, if supported by any evidence is conclusive.*' Acts

such as residence,*' and voting,** have great .probative force, but declarations made

73. Jackson v. Washington, 3 Ohio N. P.
(N. S.) -453.

74. Husband rector of church in Do-ver, N.
J., where he is legally domiciled, wife a wo-
man of independent means maintaining a
residence in New York City where she and
her husband spend much of their time. In
re Hartman's Estate [N. J. Eq.] 62 A. 560.

75. On his desertion and removal to an-
other state the wife's domicile did not accom-
pany his, hence suit in Federal courts bas-
ed on diverse citizenship was proper. Ac-
tion for alienation of affection. Gordon v.

Yost, 140 P. 79. Held desertion fully and
aptly charged within the exception stated in
the text. Id. The "mere domicile" within
the state of the spouse at fault "will not sup-
port a divorce decree by publication. Had-
dock V. Haddock, 201 U. S. 562, 50 Law. Ed. —

.

76. In re Dalrymple's Estate [Pa.] 64 A.
654.

77. See 5 C. L. 1043.
78. Donaldson v. State [Ind.] 78 N. E. 182.

See Aliens, 7 C. Li. 100, note on presumptions
of fact as to domicile of aliens.

79. "Where an alien emigrated to America
and established a residence here, but a short
time before his death returned to his native
country, no presumption of his foreign resi-
dence can arise when the_ findings of the court
are silent on that point, in an action by the
alien heirs of such person to recover -the land
of which he died seised and claimed by the
state as escheated. Donaldson v. State [Ind.]
78 N. E. 182.

80. Before the presumption of the con-
tinuance of a domicile can arise its existence
must be first established. Morrison v. Turn-
baugh, 192 Mo. 427, 91 S. W. 152. The resi-
dence of a person in a certain county being
left an open question, no presumption of
his continuing to reside there can arise. Id.

Floating into several counties of a state
sporadically and by way of parenthesis three
or four times many years previously, and
claiming to live in another county within the
state which Is left an open question. Is not

sufficient to establish his residence there so
as to destroy the jurisdiction of the court
because the summons was published, as in
the case of nonresidence. Id.

81. This presumption aided by evidence
of an aunt that she kne-w deceased until his
death, had visited him once at his place of
residence, and had heard from him "once in
a while" as being in that city. In re Colton's
Estate [Iowa] 105 N. W. 1008.

82. In re Bunting's Estate [Utah] 84 P.
109.

S3. One procuring his registry and right
to vote in Baltimore on his representation
of being domiciled there will not subsequent-
ly be permitted to show that his domicile
was actually in Washington, D. C, in order
to entitle him to sue for a divorce tliere.
Downs V. Downs, 23 App. D. C. 381.

84. Canadian Pac. R. Co. v. Wenham, 146
F. 207. On the question -whether a person
who has removed himself from one district to
another -where he is living and doing business
when served with process. Id.

85. Barfleld v. Coker & Co. [S. C] 53 S.

E. 170; Forlaw v. Augusta Naval Stores Co.,
124 Ga. 261, 52 S. B. 898. Held question was
properly submitted to jury under the evi-
dence in this case. Id. Question of resi-
dence must be determined by acts and inten-
tions of 'the party himself; It cannot be
taken from inference but must be determin-
ed solely from the facts. Local option elec-
tion. Jackson v. Washington, 3 Ohio N. P.
(N. S.) 453. While the testimony of wit-
nesses as to oral declarations by a deceased
person with reference to his domicile is
unsatisfactory in some cases, -when it bears
the marks of truthfulness and reliability, and
is supported by the fact of residence for a
long period. It Is valuable and should be
given weight. In re Titterington's Estate
[Iowa] 106 N. W. 761.

86. Barfleld v. Coker & Co. [S. C] 53 S. E.
170.

87. Actual residence for a long time is
strong evidence of an intention to make
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after a person is apprised of the benefits of a change of domicile," or contradicted

by other facts and circumstances/" are not controlling. Mere presence within a

«;ounty is not proof of residence."^ The burden of proof is on the movant for a

change of venue based on an issue of do^mieile."^ The tests givec. to the jury for

determining domicile must be applicable to the evidence."' E«sidence may be charg-

ed without defining and distinguisliing "actnal" and "legal" residence, unless proper

request is made."*

DOWER.™

5 1. Nature of Right; Persons Entitled;
Elections (.119T).

§ 2. In What Dower May be Had (119S).
§ 3. Extlugulshmcut, Release, or Bar, and

Revival of Dower (1199).

§ 4. Liens and Cliarges on Dower (1200).

§ S. Assignment of Dower and Money-
Awards (1200).

§ ti. llcmedles and Procedure (1200).

§ 1. Nature of right; persons entitled; election.^"—Dower consummate on

the husband's death but not yet assigned constitutes no possessory estate in the

lands/^ and until assignment dower may be released to the fee owner only."'

Equity will recognize dower in personalty as given by some statutes, though it is not

judicially _assigned."" A conveyance of land by a widow carries with it an equitable

transfer of her unassigned dower.^ In Elorida, when ,a married man dies testate

and without issue, the widow has an election to take under the will, her dower inter-

est or a child's part,^ but ordinarily an election between a testamentary provision and

dower is required only when tlie former is given in lieu of the latter.^ An election

is sometimes presented between dower and the statutory homestead rights.*

such place of residence the domicile, and
•when accompanied by,other acts and declara-
tions entirely consistent therewith is all hut
conclusive. In re Titterington's Estate
[Iowa] 106 N. W. 761.

88. The act of voting at one's place of

residence, while not conclusive, is a valuable
eirc\imstance in determining a question of

domicile. In re Titterington's Estate [Iowa]
106 N. W. 761. Finding that domicile was
where person voted and paid taxes sustained,
though he was absent much of the time and
had declared an intent to make another
state his home. In re Dalrymple's Estate
[Pa,] 64 A. 554.

S9. Canadian Pa(i R. Co. v. Wenham, 146

F. 207. Where one has left his home in one
city and state, gone to another, entered into

business there, and is living with a paramour
whom' he introduces as his wife, remaining
away from his former home to avoid civil

arrest but expressing the hope of returning
there some time, his domicile is -where he has
gone into business and there he may be sued.

Id.

90. Recitals In the deeds and will of a
testator are not controlling in fixing his

domicile when contradicted by other facts

and circumstances. In re Dalrymple's Estate
[Pa.] 64 A. 554.

91. The fact that an alleged nonresident

has been seen in a county does not tend to

disprove his nonresidence. On motion for a

commission to examine an alleged nonresi-

dent who was seen in a restaurant in the

county of trial. Dambmann v. Metropolitan

St. R. Co., 110 App. Dlv. 165, 97 N. T. S. 91.

92. Alleging domicile in- another county.

Barfield v. Coker & Co. [S. C] 53 S. E. 170.

93. Whether one had a "family" being
somewhat in doubt, it was proper to give
both the test of family abode and its con-
verse. Forlaw v. Augusta Naval Stores Co.,
124 Ga. 261, 52 S. E. 898. Where there was
some evidence showing that a certain per-
son's business caused a frequent change of
residence, it is not error to instruct jury as
to the domicile of transients and persons re-
siding indifferently in two or more places.
Id. Such instructions held applicable to the
facts in the case. Id.

94. Failure to draw distinction not error
in absence of request. Forlaw v. Augusta
Naval Stores Co., 124 Ga. 261, 62 S. E. 898.

95. See Tiffany Real Prop. 420.
96. See 5 C. L. 1043.

97. Adverse title held to arise from wid-
ow's possession of entire tract under a deed
from the heir to two-thirds and color of title

to the other third, and not from possession
under a claim of dower right. "Tarplee v.
Sonn, 109 App. Div. 241, 96 N. T. S. 6.

08. Chicago, etd., R. Co. v. Kelly {111.] 77
N. B. 916.

99. Where the personalty in the posses-
sion of the widow is less than the $400 to
which she Is entitled as a part of her dower,
under- Rev. St. 1899, §§ 107, 108, she will be
regarded in equity as having title thereto,
though there was no administration. Ma-
honey V. Nevins, 190 Mo. 360, 88 S. W. 731.

1. Griffin v. Dunn [Ark.] 96 S. W. 190.

Does not postpone the heirs' right of entry
under homestead claim so as to toll the stat-

ute of limitations. Id.

2. Sections 1830, 1833, Rev. St. 1892. Sax-

on"v. Rawls [Fla.] 41 So. 594.
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§ 2. In what dower may he Jiacl.^—Ordinarily, dower may be had in any es-

tate of inheritance of which the husband was seised at any time during covertui-e,^

and to which the dowress has not relinquished her right/ but by some statutes the

husband must be seised of the estate at death,* though he need not be in actual pos-

session.' A beneficial seisin being essential,'" no dower attaches to an estate in re-

mainder.^^ A transitory seisin is in&ufEcient to give rise to dower." At common
law dower did not attach to lands of which the husband -was only equitably seised,^'

but this riile has been changed by statute in many states.^* A conveyance made after

marriage pursuant to a bond for title executed before marriage defeats dower.'^

Where the owner of an undivided interest dies, the widow takes dower in her

husband's interest and not in any particular tract.^'

A fraudulent conveyance to defeat a future vpife's dow^er may be set aside by

her, though directed against no woman in particular when made.'^ A duly re-

corded conveyance before marriage was contemplated is not in fraud of dower de-

spite the husband's continued possession, he having reserved a life estate.^*

3. Win construed as making a devise in
addition to the dower, and not in lieu thereof.
Casey v. McGowan, 50 Misc. 426, 100 N. Y. S.

538.

4. A widow by accepting dower in her
deceased husband's lands thereby makes an
election and precludes herself from claiming
a distributive share in the homestead. Ken-
nedy V. Kennedy [S. C] 54 S. B. 773.

5. See 5 C. L,. 1044.
6. A woman by marrying is not a pur-

chaser for value of a life estate in one-third
of her husband's estate so as to render void
a prior unrecorded deed, under Revisal 1905,

5§ 979, 980, and thus giving her a dower
interest therein. Haire v. Haire [N. C] 53
S. E. 340.

7. A widow is entitled to dower in lands
conveyed by her husband in which she did
rot join. Hyatt v. O'Connell [Iowa] 107 N.
W. 599. A sale of land of a decedent before
assignment of dower is not void, but the
purchaser takes subject to the dower inter-

est. Shell V. Young [Ark.] 95 S. MV. 798. A
mortgage in which the wife does not join
does not affect her inclioate right of dower
(Lowe V. Walker [Ark.] 91 S. W. 22; Shakle-
ford V. Morrill [N. C.] 55 S. B. 82); ana upon
foreclosure of a superior mortgage the court
will protect the contingent interest of the
wife if the land sells for more than enough
to satisfy the first, by adjudging that a fore-
closure under the second shall be subject
thereto (Id.). Where defendant and his
wife acquired 9. domicile in Michigan before
a partnership between her husband and
plaintiff to plat and sell lands of the de-
fendant became legally formed, the wife
is entitled to an inchoate right of dower.
Chase v. Angell [Mich.] 13 Det. Leg. N. 616,

108 N. W. 1105.

8. Under Corap. Laws 1897, § 8938, giving
a nonresident wife do"wer in lands of- v^rhlch

her husband dies seised, a ripened adverse
possession as against him bars dower. Put-
ney v. Vinton [Mich.] 13 Det. Leg. N. 459,

108 N. W. 656.

9. Under Comp. Laws 1897, § 8938, the
legal right to the possession is sufficient

without actual possession. Putney v. Vinton
[Mich.] 13 Det. Leg. N. 459, 108 N. W. 656.

10. A wife has no dower right in lands

held by the husband in trust for her. Barker
v. Smiley, 218 111. 68, 75 N. B. 787.

11. Gray v. Whittemore [Mass.] 78 N. E.
422; Redding v. Vogt, 140 N. C. 562. 53 S. B
337. Mere possession is not seisin where
the precedent estate still exists. Id.

13. A purchase price mortgage is superior
to the dower interest of the wife of tlie

vendee though not joined in by her. Har-
row v. Grogan,- 219 111. 228, 76 N. E. 350.
Where a grantee in a deed executes a mort-
gage to his grantor of even date and cover-
ing the same land, the law will presume that
it is a purchase money mortgage. Id.

13. Held in trust for the husband. Sea-
man V. Ha.'-mon [Mass.] 78 N. B. 301.

14. Under Gen. St. p. 1275, § 1. dower at-
taches to lands "whereof a third person is

seised to the husband's use under circum-
stances which entitle the husband and heirs
to a conveyance and the actual seisin of the
land. Radley v. Radley [N. J. Eq.] 62 A. 195.

A recital in a deed by a husband and wife
to a third person to hold in trust for the
husband and heirs that the purpose is to
free the lands from dower does not affect the
wife's dower right in the equitable estate
thereby created. Id.

15. Where an attorney in fact executed a
bond for title prior to his appointment, a
ratification by his principal before marriage
defeats dower, though conveyed thereafter.
Britt V. Gordon [Iowa] 108 N. W. 319. Facts
held insufficient to sliow such ratification.

Id. If the husband had no knowledge of the
bond the widow is presumptively entitled
to dqwer. Id.

16. Bloom v. Sawyer [Ky.] 89 S. W. 204.

And hence a judgment, awardtflg her dower
in one-third of her husband's lands, gives a
freehold for life dn one-third of the un-
divided Interest and ahe becomes a, tenant
in common. Id.

17. I-Iiggins V. Higgins, 219 111. 146, 76 N.

R. 86. Not necessary that the grantee par-
ticipate in the fraudulent intent. Id. Action
may be prosecuted during husband's life"

(Id.) and the plaintiff must not be guilty of
laches (Id.). Held not guilty of laches con-
sidering the husband's promises to right the
wiong. Id.

18. Dowress could not rely on his posses-
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§ 3. Extinguishment, release, or bar, and revival of dower.^—Dower may be

extinguished by a release freely executed/" by an election to take some inconsistent

right,^^ by a jointuxe^^ or an ante-nuptial contract specifically renouncing it"^ fol-

lowed by an election,"* by poet-nuptial agreement/" byi the foreclosure of a superior

lien"° unless frajidulent," by laches in asserting the right/' by estoppel/^ by the

operation of the statute of limitations^" which runs from the husband's death/^ by

divorce''^ or by marital misconduct, as adultery,'" wrongful and continuous abandon-

ment.'* Where a widow has dower in lands incumbered with a mortgage, the

execution of an absolute deed as security will not bar her right.'" The right to

have dower assigned in land held as a homestead is not lost by the abandonment of

the latter," nor by absence from the land."^ The acceptance of the provisions of

•a will is no bar unless an election is presented.'* A lienor who pays another lien

to protect his Oiwn is subrogated as against a dower claimant ^here the protected

lien was superior thereto.'" Money paid to secure the release of a dower interest be-

comes the absolute property of the dowress.*"

sion against constructive notice by the rec-
ord. CoUings V. Ceilings [Ky.] 92 S. W. 577.

And see note, 5 C. L. 1045, n. 78.

19. See 5 C. L. 1045.
20. A release will not be set aside on the

ground of coercion by the husband unless
tlie person in whose favor it was executed
had knowledge of the fraud. Campbell v.

Harris Lithia Springs Co. [S. C.]' 54 S. E.
378. Complaint to set aside held demurrable
for failure to allege such knowledge. Id.

21. See ante § 1, and see Election and
"Waiver, 5 C. L. 1078.

22. Contract of family settlement held not
to create a jointure so as to present an elec-
tion within Burns' Ann. St. 1901, § 2665,
Case V. Collins [Ind. App.] 76 N. E. 781.

23. Antenuptial contract, reciprocally re-

leasing such rights as would accrue to each
in the property of the other by virtue of the
prospective marriage, construed to release
only such rights as were common to both
and hence not the widow's reward. Kroell v.

Kroell, 120 111. App. 76. Antenuptial con-
tract held not to include a release of the
widow's reward. Pratz v. Pratz, 122 111. App.
101.

24. Kroell v. Kroell, 120 111. App. 76.

25. Where a husband in an action for di-

vorce admitted the ground and stipulated for

a certain alimony conditioned for a release

by the wife of her dower interest, and di-

vorce was thereupon granted and a release

executed, held that the release Is binding
under Real Property Law 1896, | 186, Laws
1896, p. 587, c. 547. Schlesinger v. Klinger,
98 N. Y. S. 545. Evidence held insufficient to

show that the divorce was- collusive so as to

affect the release. Id.

2«. A vendor's lien Is superior to the

dower interest of the vendee's wife (Matney
V. Williams [Ky.] 89 S. W. 678), and hence a
sale thereunder terminates the dower (Id.).

27. The fraudulent foreclosure of a mort-
gage for the express purpose of barring dow-
er does not bar such right. Turner v.

Kuehnle [N. J. Eq.] 62 A. 327. And the pur-

chaser cannot assert in an action to establish

dower that the wife might have discovered

the fraud and protected herself at the sale.

Id.

28. Wife held not guilty of laches because
of the fraudulent representations , made by

the husband and his counsel that her interest
was not to be affected. Turner v. Kuehnle
[N. J. Bq.] 64 A. 478.

29. Where a wife expressly refusgd to join
in a deed of her husband's land, the fact that
she allowed the husband to use the proceeds
in support of herself as a member of the
fknfily does not estop her from asserting her
dower interest. Hyatt v. O'Connell [Iowa]
105 N. W. 835 [advance sheets only]; Id.

[Iowa] 107 N.'W. 599. False representations
of the husband before a board of review can-
not work an estoppel against |the wife. Chase
V. Angell [Mich.] 13 Det. Leg. N. 616, 108 N.
W. 1105.

30. In Missouri a wife's right of assign-
ment is barred in ten years from the accrual
of the riglit. Joplin Brewing Co. v. Payne
[Mo. J" 94 S. W. 896. Code § 3369, relating to
the admeasurement of dower, does not apply
to an action in equity or for the partition of
a distributive share. Britt V. Gordon [Iowa]
108 N. W. 319. An action for partition of dis-
tributive share when against a stranger
claiming adversely Is controlled by Code I

3447, subd. 7, providing for the recovery of
real property generally. Id. Held barred in
twelve years. Id.

31. The wife's right to assignment of
dower accrues immediately on the death of
the husband. Joplin Brewing Co. v. Payne
[Mo.] 94 S. W. 896.

32. In New York a divorce, destroys the
wife's right of dower, especially where she
obtains a divorce in another state upon a
ground not recognized in New York. Voke
V. Piatt, 48 Misc. 273, 96 N. Y. S. 725.

33. The common-law rule that adultery by
the wife while willingly living separate from
her husband, unless condoned by. hiiii, de-
feats her right to dower, prevails in Indian
Territory. Daniels v. Taylor [C. C. A.] 145
P. 169.

34. In North Carolina abandonment with-
out cause continued until death of the hus-
band bars dower. Hicks v. Hicks [N. C]
55 S. B. 106. Evidence as to whether plain-
tiff in an action for dower left her husband
of her own volition or because of cruel

and inhuman treatment Is admissible. Id.

35. Debt paid but no conveyance made
during husband's life. Wild v. Storz Brew-
ing Co. [Neb.] 108 N. W. 145.
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§ 4. Liens and charges on dower*^ comprise prior mortgages or inoumbrances

or paramount estates in the land as well as those estates in the grant whereof the

dowress joined.*^

§ 5. Assignment of dower and money awards.*^—^An agreement to partition

the "rents" with the heir may be construed so as tb set out the dower estate."

Where land is conveyed during the lifetime of the husband subject to dower, it is

measured as of the date of alienation.''" Money awards are often made under stat-

utes,*' or when necessary to work out the equities,*^ or with the consent of the

dowress*' to protect her inchoate dower interest. In Illinois, where a widow is eur

titled to both homestead and dower, the latter is a one-third interest in remainder

after deducting the homestead.*'

Until dower is assigned, rents accruing from the endowable estate belong to

the heirs,"" or at least until demand for assignment,"^ except as changed by stat-

ute."^ In Arkansas the widow is entitled to the possession of the dwelling house

and the farm thereto attached until the assignment of dower."'

§ 6. Remedies and procedure.'^—The right to a judicial assignment can not

be cut off by a will or by aught than consent of the dowress."" The personal repre-

ss. GTiffln V. Dunn [Ark.] 96 S. W. 190.
S7. Bartee v. Edmunds [Ky.] 96 S. W. 535.
38. Pratz V. Pratz, 122 111. App. 101.

39. Partially discharged a superior lien
and paid interest thereon and taxes upon the
land. Lidster v. Poole, 122 111. App. 227.

Where a superior lien is partially discharged
by a junior lienor to protect his own, and
with the consent of a dower claimant who
knew he relied upon a lien, she cannot sub-
sequently repudiate her consent. Id.

40. Not simply entitled to a life interest
(Williams v. Merriam [Kan.] 83 P. 976),
and hence where she Is led to believe that
she has only a life Interest, and makes an
investment whereby the interest is payable
to her during life and the principal to the
decedent's heirs at death, the latter provi-
sion may be revoked- (Id.).

41. See 3 C. L. 1146.
42. See ante §§ 2, 3, and see 3 C. L. 1146.
43. See 5 C. L,. 1046.

44. A parol agreement as to "rents" of
property held not to be one for division of
the estates therein between dower man and
heirs. Chicago, etc., R. Co. v. Kelly [111.] 77
N. B. 916.

45. Not entitled to the benefit of improve-
tnents subsequently made and advancement
In value. Turner v. Kuehnle [N. J. Eq.] 62

A. 327. Damages for detention will be meas-
ured from the time of demand. Id.

46. Where partnership property is to be
sold to effect a dissolution, and it appears
that the wife of one partner has a superior
inchoate dOTver interest therein, the court
must determine her right under Comp. Laws
§ 11,100, providing for investment of a por-
tion of the proceeds to her use, etc. Chase v.
Angell [Mich.] 13 Det. Leg. N. 616, 108 N. W.
1105.

47. Where a collusive foreclosure sale to
carry out a contract of sale is had, she is
entitled to a charge upon the land for an
annuity equal to the interest on one-third of
the proceeds, less the amount of the mortgage.
Turner v. Kuehnle [N. J. Bq.] 64 A. 47S.

48. Bankrupt's real estate sold free of
flower with tl\e wife's consent and compensa-

tion allowed out of the proceeds. Savage v.
Savage [C. C. A.] 141 P. 346.

49. Perkins v. Perkins, 122 111. App. 370.
And hence where the property is sold she
gets one-third of the proceeds remaining
after deducting the $1,000 exempt homestead
fund. Id.

50. Where a widow fraudulently pur-
chased her minor children's share and sold
entire property to a third person, upon set-
ting aside the conveyance such person cannot
escape paying rent on Jhe widow's unas-
signed dower interest. Sunter v. Sunter, 190
Mass. 449, 77 N. E. 497.

51. A widow asserting her right of dower
against a grantee of her husband Is not en-
titled to rent prior to a demand for assign-
ment. Hyatt V. O'Connell [Iowa] 105 N. W.
835 [advance sheets only]; Id. [Iowa] 107
N. W. 599. Evidence held insufficient to show
demand prior to commencement of suit, and
hence not entitled to back rent. Wild v.
Storz Brewing Co. [Neb.] 108 N. W. 145.

52. Ky. St. 1903, §-2138, entitles the widow
to one-third of the "gross," and not net,
rents and pr^ofits of her husband's endow-
able property until assignment. Redmond v.
Redmond's Adm'x [Ky.] 91 S. W. 260.

53. Kirby's Dig. § 2704. Griffin v. Dunn
[Ark.] 96 S. W. 190. This right Is lost by
attempted transfer. Id.

54. Seek 5 C. L. 1046.
55. A trustee of an estate subject to the

widow's dower may bring action for an
assignment, although authorized by the will
to disembarrass by agreement. Shipley v.
Mercantile Trust & Deposit Co., 102 Md. 649,
62 A. 814. Where a husband devises lands
subject to dower, no act of the husband or
decree of court can destroy the right of
assignment unless waived. Id. Where a
will devising lands provides for disem-
barrassment by agreement between trustee
and widow, neither her consent to the court's
assumption of jurisdiction over the adminis-
tration of the trust, nor a declaration of a
willingness in her answer to free the lands
from dower, is a waiver of the right of
assignment. Id.
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sentative is not a necessajy party to an action for assignment of dower."" The

seisin and possession of the husband need not be specifically alleged."^ Failure to

file decedent's title papers with the petition for allotment as required by statute

in Kentucky is not a ground for demurrer.^' Marriage may be proved by reputa-

tion."' In an aiCtion of ejectment to recover nnassigned dower the defendant can-

not restore a mortgage wrongfully discharged of record to defeat recovery."" A
finding that a deed was in fraud of dower before marriage is fatally variant from

allegations that it was antedated."^ A judgment awarding dower is not void for

failing to direct that the commissioners be sworn as required by statute."^ Until

dower has been allotted the statute of limitation against her action for possession

does not commence to run."'

Drains; Deugs; Druggists; Drunkenness, see latest topical index.

DUBIilNG."

Due Process; Duplicity, see latest topical index,

DURESS."

WJiat constitides.—Duress may consist, among other modes of mental con-

straint,'" in tlireats of prosecution/'' regardless of whether the accused person is

guilt.y,"' whereby assent is coerced.'" Threats, abuse, and violence will not anioimt

to duress unless intended to compel the act sought to be avoided.''" A compromise

5«. Hlggtns V. Higglns, 219 111. 146, 76 N.
E. 86.

ST. An allegation that deceased and plain-
tiff owned the land jointly and that they
Jiad been in possession and lived thereon
for thirty years up to his death is sufficient.
Bartee v. Edmunds [Ky.] 96 S. W. 535.

58. . Code. Civ. Prac. § 499. Bartee v. Ed-
munds [Ky.l 96 S. W. 535. Upon due mo-
tion they will be ordered filed. Id. Failure
to so move waives the objection. Id.

.)9. Parties cohabiting together as man
and wife. Bartee v. Edmunds [Ky.] 96 S.

W. 533. Under Code Civ. Prac. § 606, a widow
is incompetent to testify as to her marriage
with the decedent. Id. \

flO. Must resort to equity. Putney v. Vin-
ton [Mich.] 13 Det. Leg. N. 459, 108 N. W.
655.

61. A petition to set aside a deed framed
upon the theory that the deed was executed
after marriage and ante-dated will not sup-
port a judgment founded upon a finding that
It was executed prior to the marriage but In

fraud of the prospective wife. HIgglns v.

Higgins, 219 111. 146, 76 N. E. 86.

62. The statute and not the judgment re-
quires that they be sworn. Bartee v. Ed-
munds [Ky.] 96 S. W. 535.

63. Bartee v. Edmunds [Ky.] 96 S. W. 535.

64. No cases have been found for this sub-
ject since the last article. See 3 C. L. 1147.

65. See 5 C. Ij. 1047. For the effect of

duress on contracts generally, see Hammon,
Cont. §S 134-136.

66. See 5 C. L. 1047.

er. Notes and mortgage executed solely In

consideration of a promise not to Institute a

threatened criminal prosecution are void for

7 Curr. L.—78.

duress. Henry v. State Bank [Iowa] 107
N. W. 1034.

68. To sustain the defense of duress to
a note executed to avoid a criminal prosecu-
tion, It need not affirmatively appear that
the person accused is -guilty, nor will his
innocence absolve the duress. Henry v. State
Bank [Iowa] 107 N. W. 1034.

69. No defense to a mortgage that It was
given to stop a threatened prosecution where
no showing Is made of a promise not to
prosecute if it were executed. Moyer v. Dod-
son, 212 Pa. 344, 61 A. 937.
Note: The opposite party must have

agreed to abandon or suppress the prosecu-
tion, else it is not duress. Moyer v. Dodson
[Pa.] 61 A. 937, citing Johnston v. Allen, 22
Pla. 224, 1 Am. St. Rep. 180; Cass County Bank
v. Bricker, 34 Neb. 516, 33 Am. St. Rep. 649; Mil'
ler V. Minor Lumber Co., 98 Mich. 163, 39 Am. St.

Rep. 524. The Michigan Law Review says of
this case: "Of these three cases [cited] the
first two are not In point for they were de-
cided on the ground of compounding felonies,
while the third, which is In point, holds con-
trary to the court in the principal case. The
court in Miller y. Minor Lumber Co., 98 Mich.
163, 39 Am. St. Rep. 524, says: 'They had the
right to receive money from Miller • » •

so long as they did not transgress the law,
by promising, either expressly or by Impli-
cation, not to prosecute.' In the principal
case, however, there is an Implied promise
that they will not prosecute."—See note 4

Mich. Law Rev. 316.

70. Where altercations over their respec-

tive rights in certain property arose between
a husband and wife In the course of which
a personal encounter occurred and threats.
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agreement executed voluntarily to avoid litigation/* or executed to procure payment

of an unliquidated demand," are not void for duress. Consent given, although

reluctantly and in fear of financial loss when one might have refused, will not

avoid a contract for duress,'^ especially when the contract involved is a family set-

tlement^* under which complainant has enjoyed great benefits.'^ Statutory defini-

tions of duress may include constraint by fear of loss.'* Threatening to institute

a civil action," to withhold payment of a debt except upon the giving of a receipt

that the amount paid was all that was due,'* to eject a debtor by process under

tJae decree of confirmation of a sale of land unless the debtor execute a deed to the

purchaser under the decree of sale/" or to sell collateral securities according to the

terms of an agreement unless the debt secured is paid,*" do not constitute duress,

nor is the mere retention of stock as security, which retention was subsequently

ratified.'*

?\"egotiable instruments'^ and deeds executed under duress are void,'^ if de-

livered within the time during which the influence of the duress is presumed to

continue,'* but in the hands of a bona fide purchaser they become good.*' A con-

tract of man'iage procured by duress and not subsequently ratified may be an-

nulled."=

abuse, and violence practised on the wife,
immediately after "whicli she executed a deed
to her husband but out of his presence and
so far as appears from the evidence without
his knowledge, it is not void for duress.
Hintz V. Hintz, 222 111. 248, 78 N. B. 565.

71. Dickey v. Jackson [Or.] 84 P. 701.
Evidence held to show voluntary execution.
Id.

73. Procuring acceptance of a sum less
than claimed on an unliquidated demand as
satisfaction in full, by a threat not to pay
unless sp accepted, is a compromise not void
for duress. Barle v. 'Berry [R. I.] 61 A. 671.

73. Andrews v. Connolly, 145 F. 43. Ex-
cessive payments made under fear of the
burden of litigation with an opponent of
great wealth held not constrained by duress.
Sanborn v. Bush [Tex. Civ. App.] 14 Tex. Ct.

Rep. 521, 91 S. W. 883.

74., Settlement of disputes between broth-
ers as to their respective rights and interests
in mining property signed by complainant
for fear the mines might otherwise be shut
down. Andrews v. Connolly, 145 P. 43.

75. Andrews v. Connolly, 145 P. 43.

76. In Georgia, under a statute providing
that a contract is void for duress if procured
"by threats or other arts by which the free
will of the party is restrained and his con-
sent induced," threats of acts involving great
financial loss may operate as duress. A
plea showing that plaintiff by a preconceived
plan got control of defendant's business in
such manner that his departure vi^ould inflict

great financial loss, that he threatened to
take money in his possession witli him, as
well as papers, contracts, and other proper-
ty, that plaintiff was insolvent, and to avoid
execution of these threats the notes sued on
were executed, is a good plea of duress.
Whitt V. Blount, 124 Ga. 671, 53 S. B. 205.

77. Bond v. Kidd, 122 Ga. 812, 50 S. E. 934.

78. Earle v. Berry [R. I.] 61 A. 671.

79. A threat by one having, good title to

land and entitled to possession as purchaser
under a decree of sale, as against the debtor
occupying the land, to eject such occupant

by process under the decree of confirmation
of sale, does not constitute fraud or duress to -

set aside a deed made by such occupant to
such owner. Dunfee v. Childs [W. Va.] 53
S. E. 209.

80. "Where stock had been deposited as
security with an agreement that it might
be sold in case of nonpayment of the debt,
paj'ment of such debt to prevent tlie sale of
the stock, within the terms of the agreement,
is not made under duress (Buck v. Houghtal-
ing, 110 App. Div. 52, 96 N. Y. S. 1034), even
though the debtor believes that she is not
rightfully Indebted to- her creditors but-
nevertheless ratifies such indebtedness by
paying it (Id.).

81. The mere retention by a broker of
stock as security on a balance due him, with-
out any use of it to compel the execution
of an agreement to pay such balance or any
threats to sell the stock to liquidate the
amount due, which retention and indebted-
ness is ratified, does not constitute duress.
Buck V. Houglitaling, 110 App. Div. 52,
96 N. Y. S. 1034.'

S3.
205.

83.
1034.

S4. Notes aind mortgage are not rendered
valid because by agreement they are not de-
livered until several days later, at a time
when the influence of the duress is presumed
still to continue. Henry v. State Bank
[Iowa] 107 N. W. 1034.

85. 10 Am. & Eng. Bnc. of Law [2nd Ed.]
335. A decree of cancellation of a deed
for duress cannot be made against a bona
fide purchaser. Dunfee v. Childs [W. Va.] 53
S. E. 209.

86. Marsh v. W^hittington [Miss.] 40 So.
326. Evidence that the father and brother of
plaintiif's wife came to him and accused him
of being responsible tor her pregnancy and
forced him to marry her by putting him
in tear of his life, they procuring the license
and the minister, and that immediately after
the ceremony the newly married couple went

Whitt V. Blount, 124 Ga. 671, 53 S. E.

Henry v. State Bank [Iowa] 107 N. W.
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Remedies and procedure.—Duress and deceit have been Leld simply different

methods of consummating fraud/' hence one injured by duress is entitled to the

same remedies available in eases of deceit.'* He maj'' proceed in equity for a rescis-

sion of the contract, rescind by his own act and sue at law, or allow the contract

to stand and sue at law for damages.*® Eelief on the groimd of duress must be

sought promptly'" or within a reasonable time"^ as determined by the circum-

stances/^ delay operating as a waiver,"' except in an action at law for damages

upon the contract to which th^ equitable doctrine of laches has no application and

which may be brought at any time within the period of limitations,** in which case

delay is material only so far as it throws light on the issue of duress."^ In plead-

ing duress facts sufficient to' show it must be alleged.'* Whether duress was exer-

cised is ordinarily a question for the jury."' In Kentucky but one spouse may
testify in an action on a note against the wife who raises the defense of duress.'*

Threats communicated to a wife by her husband are admissible to show* in what

state of mind she executed a note, but not to prove tliat the payee actually made
them," and the court should so charge.^ Evidence of duress in the execution of a

mortgage" is properly excluded in the absence of any showing that the mortgagee

was present or had notice or cause to believe that duress was practised.^ Where
plaintiff is compelled to pay money through threats of an illegal sale of his property,

the onus is on him to show he did not owe it.*

Dying Declaeations, see latest topical index.

§ 1. Nature nnd Creation (1203). A Gi-ant
(1205). A Way of Necessity (1206). Crea-
tion by Prescription (1206). Creation by
Estoppel (1208). The Condemnation of Pri-
vate Lands for Private Ways (1208). Nat-
ural Basements (1208). Negative Easements
(1209).

§ 2. Location, Maintenance, and Kxtent of

RIslit (1209). Maintenance (1209). Extent
of Use (1209).

§ 3. Transfer and Assignment (1210).
§ 4. Bxtinsuisbment and Revival (1210).
§ 5. Interference Tvitli Kasements and

Remedies and Procedure in Respect Tliereio
(1211).

§ 1. Nature and creation.*—An easement is the right to use the land of an-
' other" for a special purpose' not inconsistent with his general property rights.'

to New Orleans, where plaintiff deserted de-
fendant and filed his bill for divorce, held
sufficient to show contract made under du-
ress and not ratified. Id.

87, 88, 8». Neibuhr v. Gage [Minn.] 108 N.

W. 884.

90. Buck V. Houghtaling, 110 App. Div. 52,

96 N. Y. S. 1034.
91. Where pursuant to a settlement of the

amount due from a grantor to his grantee's
husband the former, to secure this amount,
executes a deed absolute instead of a mort-
gage under duress, he cannot, after the lapse
of 5 or 6 years and the death of the grantee's
husband, have such deed transformed into a
mortgage because of the duress except on
the terms of the settlement stated in the
deed. Bryan v. Hobbs, 72 Ark. 635, 83 S. W.
341. Evidence held sufficient to justify find-

ing that defendant executed a deed instead
of a mortgage under duress. Id.

92. To set aside a deed tor duress suit

must be brought in a reasonable time under
the circumstances of the particular case, es-

pecially where the rights of third persons are

involved. Dunfee v. Childs [W. Va.] 53 S.

E, 209.

9.S. A delay of three years held to have
waived the alleged duress. Buck v. Hough-
taling, 110 App. Div. 52, 96 N. Y. S. 1034.

94, 95. Neibuhr v. Gage [Minn.] 108 N.
W. 884.

9C. Alleging that the obligee on a con-
tract told the obligor that he "could have
sent another man after him" instead of com-
ing himself will not be construed into a
threat to send a sheriff with a warrant in
the absence of explanatory averments show-
ing that such was its meaning as generally
understood. Bond v. Kidd, 122 Ga. 812, 50 S.

E, 934. Held that the pleading failed to al-
lege facts sufficient to show duress. Id.

97. It is a question for the jury whether-
a contract executed to preserve the good
name of the obligor, and which he recognized
as binding by paying several annual instal-
ments thereon, and also in his will drawn a few
days before his death, is void for duress.
Wakley v. King, 98 N. Y. S. 957. Suit against
estate of testator for an annual instalment of
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An easement is distinguished from a license in that it is an interest in land,* and

hence cannot be created by parol grant." It may be acquired by grant/" dedica-

tion/^ immemorial custom/^ or prescription which presupposes a grant/' and lying

in grant, and not in seisin, it cannot be made subject to conditions.^* Several cooi-

sistent easements may exist in the same land.'' If the beneficiary exercises the

use as a personal right, the easement is in gross,^" but if enjoyed as the owner of

$500 due upon a contract between plaintiff
and testator, whereby the former waived all

claims against the latter for the seduction of
her minor daughter. Id. It was a question
for the Jury to determine whether a land-
lord signed a note under duress where her
only tenant was threatened with immediat»
arrest on a criminal charge preferred agalnat
him, unl^s he arranged for settlement of a
certain claim and she agreed to go on the
note with h4m provided he indemnified her
by the execution of a trust deed to some cat-
tle. Russell V. Johnson [Miss.l 39 So. 782.

»8. Under Civ. Code Prao. § 606, providing
that in an action against a married woman
which might have been brought against her
if she were unmarried, one but not both can
testify. Ditto v. Slaughter [Ky.] 92 S. W. 2.

99, 1. Ditto V. Slaughter [Ky.] 92 S. W. 2.

2. On trial scire facias sur mortgage.
Moj'er V. Dodson, 212 Pa. 344, 61 A. 937.

3. Buck V. Houghtaling, 110 App. Div.
62, 96 N. T. S. 1034.

4. See 5 C. L. 1048.
5. One cannot have an easement In his

own lands. Miller v. Hoeschler, 126 Wis. 263,
105 N. W. 790.

6. Stringing clothes lines. Steiner v. Pe-
terman [N. J. Eq.] 63 A. 1102. Under Civ.

Code § 811, a right of way and the right
to receive from and discharge water upon
riie lands of another may become ease-
ments. Jones V. Deardorlf [Cal. App.]
87 P. 213.

7. A finding that plaintiff was the owner
and entitled to the possession of a strip of

land is not supported by proof of an ease-
ment of way therein. Galletly v. Backius
[Cal. App.] 82 P. 1109.

S. Licenses: A driveway established by
adjoining lot owners, one-half on each lot, for
mutual convenience is not an easement but
a license. Wilkinson v. Hutzel [Mich.] 12

Det. Leg. N. 870, 106 N. "W. 207. Tenants of
an adjoining building held to have only a
license and not an easement in a side stair-
way for storage purposes. Empire Realty
Corp. v. Sayre, 107 App. Div. 415, 95 N. T. S.

371.

Basement: The right to use the walls of
a building for advertising for a definite peri-
od upon payment of a valuable consideration
held to be In the nature of an easement.
Levy v. Louisville Gunning System [liy.] 89
S. W. 628.

9. Settle V. Cox [Ky.] 89 S. W. 534. But
such parol grant so characterizes the sub-
sequent use as to create a prescriptive right
If continued sufficiently long. Id.

10. A deed describing one boundary as
"along the south side of the 10 toot alley"
did not impose an easement or estop the
owner from closing the same. Milliken v.

Denny [N. C] 53 S. E. 867. Where lots as-

signed for^the benefit of creditors are sold
severally under an order reserving an alley
upon which they abut, the free use thereof
passes as appurtenant to the lots. Cook v.

Burton [Ky.] 92 S. W. 322.
11. Where lands are platted and sold with

reference thereto, an express dedication Is

made. Milliken v. Denny [N. C] 53 S. B. 867.
Elrldence held inadmissible to slio^v dedi-

cation: The understanding of the public 11
years after the alleged dedication. Milliken
V. Denny [N. C] 53 S. E. 867. A map subse-
quently made. Id. Testimony that an al-
ley extends from one street to another and
that the witness did not know how much
farther is too indefinite to fix termini. Id.

Evidence held insufficient to show a dedica-
tion. Id.

12. note:. Easements by Immemorial
cnalom: "In this action of trespass on land,
the defendants asserted an entry in the ex-
ercise of a right of way belonging by im-
memorial custom to all the Inhabitants of a
certain town, Blissville by name. Held that
it was error to instruct the jury that if a
substantial portion of the inhabitants of
such town had for 15 years uninterruptedly
and adversely passed over the land, with the
knowled-ge of the owner, a right of way in
favor of all the inhabitants was thereby ac-
quired, which attached to every one who for
the time being was an Inhabitant. Gra-
ham v. Walker, 78 Conn. 130, 61 A. 98.

"The view of the court as to the right of
way by custom was taken In New Jersey
and the same reason given. Ackerman v.

Shelp, 8 N. J. Law, 153. And in Virginia in
Harris v. Carson, 7 Leigh [Va.] 632, the same
result was attained but on the ground that*
a practice or usage can have no force in this
country because it lacks the essential ingredi-
ent of a good custom—it is not immemorial.
New Hampshire seems to stand alone in di;

rectly affirming the existence of such cus-
tomary rights. Nudd v. Hobbs, 17 N. H. 524;
Knowles v. Dow, 22 N. H. 387. " Several other
slates, however, have assumed the existence
of such rights, alhough deciding adversely to

the existence of the right in the particular
case. Pearsall v. Post, 20 Wend. [N. Y.] Ill;

Thomas v. Ford, 63 Md. 346, 52 Am. Rep. 513;
Bethum v. Turner, 1 Me. Ill; Cliambers v.

Furry, 1 Teates [Pa.] 167; Waters v. Grilley,
4 Pick. [Mass.] 14."—Prom 4 Mich. L. R. 168.

13. An easement may be acquired by
grant, dedication, prescription (Milliken v.

Denny [N. C] 53 S. E. 867), adverse user, or

by estoppel (Stevens v. Headley [N. J. Eq.]
62 A. 887).

14. Gray v. Cambridge, 189 Mass. 405, 76
N. E. 195.

l.">. Prescriptive easement for water way
In public highway. Terre Haute & I. R. Co.
V. Zehner [Ind.] 76 N. B. 169.

10. A lease of a divisional alley for a
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another piece of land, it is appurtenant/^ the latter always being favored in law.^'

An easement appurtenant can only be used in eonnectioii with the land to which it

is attached.^' A conveyance of a right of way and its "appurtenances" will not

carry an easement in adjacent land.°" Tlie owner of property abutting on a pub-

lic street has an easement of view, air, light, and. access therein.^^

A grant^^ will be construed in the light of the intended purpose'^^ and to effec-

tuate the intention of the parties as shown by the suiTounding circumstances."*

The instrument must be construed as a whole^° and the words be given their or-

dinary and popular meaning. °'' An agi'eement creating a mutual way for the use of

period of 99 years with mutual covenants to
maintain it unobstructed is an easement in
gross if an easement at aU. Savidge v. Mer-
rill [N. J. Bq.] 62 A. 946.

17. Towaliga Falls Power Co. v. McElroy,
3 24 Ga. 1014, 53 ,S. E. 682.
Held to be apiiuTtennnt ; A private way

acquired by prescription under Political
Code, S 678 et seq. Nugent v. Watkins. 124
Ga. 150, 52 S. B. 158. A reservation of an
ea.sement of Tvay for the use of the owners
of designated lots in common with the own-
er of the servient estate. Thompson v. Ger-
mania Life Ins. Co. [Minn.] 106 N. W. 102.
A reservation of the right "to connect wasn
lines from the yard of the property at No. 299
K. street • • • with the yard of the
property hereby conveyed." Steiner v. Peter-
man [N. J. Bq.] 63 A. 1102. Use of an Ir-

rigation ditch for a particular designated
piece of land. Jones v. Deardorff [Cal. App.]
87 P. 213.

note:. Appurtenant easements. PbTsical
eontlnulty: "It is well settled that a right
in no way connected with the enjoyment or
use of land cannot be annexed as an inci-

dent to such land so as to become appurte-
nant. Linthlcum v. Ray, 76 U. S. 241, 19 Law.
Ed. 657.

"Connected use sK^iuld be the test,

not mere physical contiguity; for it is

plain that a right of way may be
perfectly and directly connected with
the enjoyment or use, and have no
terminus touching the dominant tenement.
There are cases and text writers that lay
down the requirement of one terminus be-
ing on the tenement, but they are against the
weight of reason and authority. Washburn,
Easements, p. 161, 23 Am. & Eng. Enc. Law
6, 'Private Ways;' Louisville, etc., R. Co. v.

Koelle, 104 111. 455; Whaley v. Stevens, 21 S.

C. 221; 27 S. C. 549. These cases all state
that for the way to be appurtenant, one of
its ends or termini must begin on the domi-
nant tenement, but no reason Is given why
such shouia be the case. What seems to be
the clearer and more sensible rule, lies the
other way. Horner v. Keene, 177 111. 390, 52

N. E. 49?; Stocks v. Booth, 1 Term R. 428;

Cady V. Springfield Water-works Co., 134 N.
T. 118, 31 N. E. 245. See Fiske v. Ley, 76

Conn. 295, 56 A. 559."—From 4 Mich. L. R. 68.

IS. Tliompson V. Germania Life Ins. Co.,

/[Minn.J 106 N. W. 102. Private ways are
construed to be appurtenant if possible. Nu-
gent V. Watkins, 124 Ga. 150, 52 S. B. 158.

19. A grant of a yard for access to a par-
ticular lot. does not inure to the benefit of

other abutting owners. Zerbey v. Allan
[Pa.] 64 A. 587.

20. Moss v. Chappell [Ga.] 54 S. E. 968.

31. Schlemmer Co. v. Steinman-Meyer

Furniture Co., 7 Ohio C. C. (N. S.) 468. Ease-
ment of view extends over the entire length
of the street. First Nat. Bank v. Tyson
[Ala.] 39 So. 560.
Central Easement of light, air, and access,

limited to portion Immediately in front of
lot. Hindley v. Manhattan R. Co. [N. T.]
78 N. B. 276. Interference with street ease-
ment is a sufficient special Injury to sustain
a private action to abate a public nuisance.
McLean v. Llewellyn Iron Works [Cal. App.]
83 P. 1082. Interference with view. First
Nat. Bank v. Tyson [Ala.] 39 So. 560; Bischof
V. Merchants' Nat. Bank [Neb.] 106 N. W.
996.

23. See 5 C. L. 1049.
23. A contract granting to a railroad com-

pany "the full and free right of way of the
width of 50 feet" held to create an easement
only. South Penn Oil Co. v. Calf Creek Oil
& Gas Co., 140 F. 507.

24. Acts and declarations of the parties
during negotiations are admissible to show
whether a certain supply ditch was included
in the grant of "privileges and appurte-
nances." Fayter v. North [Utah] 83 P. 742.
Facts held to show that it was included. Id.
Deed, construed as ^giving grantee the use in
common witli the grantor of a way over
grantor's land. O'Brien v. Murphy, 189
Mass. 353, 75 N. E. 700. A deed conveying
one-half of a house, graoting and reserving
"all privileges and appurtenances" to the re-
spective parts, creates cross easements In
the land of the other for the maintenance
of each portion extending beyond the line.
Jeffrey v. Winter, 190 Mass. 90, 76 N. E. 282.
The cellar being* undivided, each had an ease-
ment in the half belonging to the other so
long as the house stood. Id. Basement of
n ay construed to be In favor of the two lots
and not the houses thereon so that the de-
struction of the latter did not terminate it.

Bailey v. Agawam Nat. Bank, 190 Mass. 20,
76 N. B. 449. Grants of lots according to a
plat construed to give a fee to 100 feet in
depth with mutual easements in the adjoir^
ing lot owners of passage over 10 feet at the
rear of each lot, rather than 90-foot lots
with £|ji easement of way and fee
in the grantor. Hence the grantees
could jointly extinguish the easement and re-
vest the whole title In themselves. City nf
Chicago V. Hogberg, 217 111. 180, 75 N. B. 54 3.

25. Flaherty v. Fleming, 58 W. Va. 669,

52 S. E. 857. Word "free" as used in a grant
of a way construed to mean "without ob-
struction" and not "without compensation"
(Id.), and hence no gate can be lawfully
placed across It (Id.).

20. Unless the context indicates that they

were used in a different sense, or unless as
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adjoining landowners is binding only on those assenting to it.^' An easement can-

not be created by reservation in favor of a stranger,^' nor can an easement be created

by exception unless it has a physical existence at the time.^" The word "heirs" is

essential to the creation of an easement of perpetuity.^"

Where the owner of two pieces of land so arranges and uses them as to create

a quasi easement, a sale of either gives rise to an easement of implied grant in favor

of the other/^ if apparent''^ and reasonably necessary.^' Such easement however

will be implied more readily in favor of the grantee than the grantor/* and a cov-

enant against incumbrances estops the latter from asserting such right.'^ One

of the essentials of an easement of way by implied grant or adverse user is an in-

terest in the termini.'"

A way of necessity'^'' is implied from the grant of lands so situated as to be

accessible only over other lands of the grantor.^' Strict necessity must exist/'' and

the party claiming such right has the burden of proof.*" ISTo way of necessity can

be acquired in a stranger's lands.*^

Creation hy prescription.*-—To create an easement by prescription an adverse/'

applied to the subject-matter they have a
technical meaning. Flaherty v. Fleming, 58
W. Va. 669, 52 S. E. 857.

27. A material alteration releases prior
signers. Hershman v. Stafford, 58 W. Va.
459, 52 S. E. 533.

28. Brace v. Van Eps [S. D.] 109 N. W. 147.

Where plaintifts became the owners of all the
property to which a reservg-tion of easement
extended, defendants who are strangrs have
no interest therein. Id.

29. Easement of way. Bailey v. Agawam
Nat. Bank, 190 Mass. 20, 76 N. E. 449.

30. Bailey v. Agawam Nat. Bank, 190
Mass. 20, 76 N. B. 449.

31. Basement of air and light in favor of
grantee of land so situated and improved
as to imply party wall agreement. Lengyel
V. Meyer [N. J. En.] 62 A. 548. Such ease-
ment arises not"withstanding an agreement
that the wall shall be a- party wall. Id.

Easement of way in favor of grantee. Mar-
tin V. Murphy [111.] 77 N. B. 1126. Projecting
porch. Wilson v. Riggs, 27 App. D. C. 550.

Shed extending over divisional line. Watson
V. Carver, 27 App. D. C. 555. Sale of furnace
property held not to carry aa appurtenant an
adjacent lot used for dumping ashes and
connected by a railroad. Empire Steel &
Iron Co. V. Lawrence, 27 Pa. Super. Ct. 620.

32. Nonapparent drain. Biddison v. Aar-
on, 102 Md. 156, 62 A. 523.

33. Johnson v. Gould [W. Va.] 53 S. B. 798.

Use of drain and stairway held not reason-
ably necessary. Gaynor v. Ba,uer [Ala.] 39

So. 749. Drain held not necessary to the
premises conveyed. Biddison v. Aaron, 102
Md. 156, 62 A. 523. No Implied grant in favor
of the grantor will arise wliere he has access
over his cwn land, although he "was using a
way over the conveyed premises at the
time. O'Brien v. Murphy, 189 Mass. 353, 75
N. E. 700.

34. Wilson v. Riggs, 27 App. D. C. 550.

35. Empire Realty Corp. v. Sayre, 107 App.
Div. 415, 95 N. Y. S. 371. Applicable to par-
tition by heirs. Johnson v. Gould [W. Va.]
53 S. E. 798. Easement of a. natural flowage
of water feeding a spring. Id. Where upon
partition of lands among the heirs it was
agreed that those taking the back parcels

should have a way across the portions abut-
ting on the highway, such way rested in im-
plied grant as a way of necessity, though not
mentioned in the deeds. Graham v. Olson,
116 Mo. App. 272, 92 S. W. 728.

36. Stevens v. Headley [N. J. Eq.] 62 A.
887.

37. See 5 C. L. 1050. In Wisconsin, ease-
ments of necessity are limited almost exclu-
sively to ways. Miller v. Hoeschler, 126
Wis. 263, 105 N. W. 790. No easement of
necessity in door yard. Id.

38. Bentley v. Hampton [Ky.] 91 S. W.
266. Where heirs partition lands so that
the portions received by some are inaccess-
ible except over the lands of the others, an
implied grant of a way of necessity arises,
though the deeds are silent. Graham v. Ol-
son. 116 Mo., App. 272,-92 S. W. 728.

39. No easement of way of necessity can
exist where other possible ways . are open.
Bully Hill Copper Min. & Smelting Co. v.
Bruson [Cal. App.] 87 P. 237. Suitableness or
convenience is insufficient. Staples v. Corn-
wall, 99 N. Y. S. 1009. In a suit to establish
a way of necessity, proof that the property
may be made accessible in another way by a
reasonable expenditure is admissible. Id.
Where an easement of way of necessity Is es-
tablished on appeal and is remanded for fur-
ther evidence on the issue of damages, the
enforcement of the judgment will not be en-
joined because .of the opening of a new way.
Lewis v. D'Albor [La.] 41 So. 31.

40. Staples V. Cornwall, 99 N. T. S. 1009.
Must prove that the other ways are not pub-
lic. Id.

41. Must have been a common ownership,
and the fact that both tenements were once
public domain is insufficient. Bully Hill
Copper Min. & Smelting Co. v. Bruson [Cal.
App.] 87 P. 237. A way of necessity does not
arise in favor of one whose two tracts mere-
ly corner, making passage impossible with-
out touching others' lands. Earp v. White
[Iowa] 108 N. W. 1117.

42. See 5 C. L. 1050.
43. Use of a divisional driveway estab-

lished for mutual convenience held not ad-
verse. Wilkinson v. Hutzel [Mich.] 12 Det
Leg. N. 870, 106 N. W. 207. Evidence held in-
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open/* continuously hostile use/' under claim of right*' with tlie knowledge of

the fee owner, actual or constructive/' must concur.*' Such an easement need not

lie necessary or convenient.*" No prescriptive rights can be acquired by permissive

use'° or under a license/^ but one may rest on use continued after revocation.""

The adverse user must continue for the statutory period/' which commences

upon the accrual of a cause of action.''* As a prescriptive easement presupposes a

grant/" it* can only arise where a valid grant could have been made in the first in-

sufficient to show adverse user. NuU v. Wil-
liamson [Ind.] 78 N. E. 76. Adverse user
presuinea from continuous use for longer
tlian statutory period. For 15 years or more.
Schwer v. Martin IKy.] 97 S. W. 12; Smith v.

Pennington [Ky.] 91 S. W. 730. 23 years
held .sufficient to raise such a presumption.
B-ay V. Nally [Ky.] 89 S. W. 486. Where the
use of a passway has been used for a large
number of years, very slight evidence will
be sufficient to show that it was used under
claim of right. Schwer v. Martin [Ky.] 97 S.

W. 12. Casts the burden upon the servient
owner to prove permissive use. Schwer v.

Martin [Ky.] 97 S. W. 12; Smith v. Penning-
ton [Ky.] 91 S. W. 730; Sparks v. Rogers
[Ky.] 97 S. W. 11; Smoot v. Wainscott [Ky.]
89 S. W. 176. The fact that permission was
never asked or given does not overcome the
presumption that it was hostile. Smith v.

Pennington [Ky.] 91 S. W. 730. The use of
a passway for 30 years raises a presumption
of a grant. Sparks v. Rogers [ICy.] 97 S. W.
11; Smoot V. Wainscott [Ky.] 89 S. W. 176.

44. Projecting eaves lield not such visible
adverse user as to warrant a presumption of
an implied grant against a bona fide pur-
chaser. Puroto V. Chieppa, 78 Conn. 401, 62

A. 664.
45. A verbal protest is insufficient to ar-

rest the running of time for the purpose of
acquiring an easement. Morris Canal &
Banking Co. v. Diamond Mills Paper Co. [N.

J. Bq.] 64 A. 746. Use of water as often as
required for irrigation held to be a suffi-

ciently continuous use. Collins v. Gray
[Cal. App.] 86 P. 983.

40. Where a passageway is used by one in

common with the public it will be presumed
that he claimed no particular right therein.
Null V. Williamson [Ind.] 78 N. B. 76. A
grant by a city of the right to construct an
Elevated road Is sufficient to give color of
title on which to acquire a prescriptive right.
Hindley v. Manhattan R. Co. [N. Y.] 78 N. B.
276.

luadnilssible evidence: A statement in a
petition for reduction of taxes that defend-
ant would have to pay $8,000 to property
owners to get the free use of its franchise is

inadmissible to disprove claim of right by
prescription. Hindley v. Manhattan R. Co.
[N. Y.] 78 N. B. 276. Settlement with other
abutting lot owners. Id.

47. Gray v. Cambridge, 189 Mass. 405, 76
N. B. 195. Construction of gates across a
passway is proof of knowledge of the use
and a recognition of the right. Smith v.

Pennington [Ky.] 91 S. W. 730.

48. Falter v. Packard, 219 111. 366, 76 N. B.
495. The joint use of a drain and stairway
on the dividing line has none of the elements
of adverse possession. Gaynor v. Bauer
[Ala.] 39 So. 749. The possession taken by
an elevated railway company in constructing

its road is open, hostile, and exclusive.
Hindley v. Manhattan R. Co. [N. Y.] 78 N. E.
276.

Kasements by prescription: Adverse user
of a passageway for 23 years. Ray v. Nally
[Ky.] 89 S. W. 4S6. Use of well under claim
of right for 25 years. McPherson v. Thomp-
son [Ky.] 89 S. W. 195. 15 years adverse
user of a passageway. Id. Open and notori-
ous user of a road under a claim of right for
15 years. Crigler v. Newman [Ky.] 91 S. W.
706. Use of water main to supply water for
irrigating purposes for Ave years under claim
of right. Collems v. Gray [Cal. App.] 86 P.
983.

49. Evidence held immaterial. Ray v.

Nally [Ky.] 89 S. W. 486.

50. See ante this paragraph. Zerbey v.

Allan [Pa.] 64 A. 587; Woodbury v. Allen
[Pa.] 64 A. 590; Null v. Williamson [Ind.] 78
N. E. 76. The permissive use of a stream
so as to flood land. Crabtree Coal Min. Co.
V. Hamby's Adm'r [Ky.] 90 S. W. 226. Per-
missive during a part of the statutory time.
Kolpack V. Kolpack [Wis.] 107 N. W. 467.
Where a valuable consideration was given
for an implied grant of a "way of necessity,
the subsequent use thereof is not permissive
in the sense that no prescriptive rights can
arise. Graham v. Olson, 116 Mo. App. 272, 92

S. W. 728. Evidence held to show permissive
use of a passageway. Roberts v. Williams
[Ky.] 90 S. W. 566.

51. License to maintain bridge. Staples v.

Cornwall, 99 N. Y. S. 1009.
52. License to use way revoked by sale of

the servient tenement and a prescriptive way
subsequently^ acquired. Toney v. Knapp
[Mich.] 12 Det. Leg. N. 872, 106 N. "W. 552.

53. Under Rev. St. 1836, c. 24, § 61 (sub-
stantially embodied in Gen. St. 1860, c. 46,

§ 1), a prescriptive easement to maintain a
boathouse on a public landing does not ma-
ture unless so maintained for 40 years. Gif-
ford V. Westport, 190 Mass. 323, 76 N. E. 1042.
Evidence held insufficient to show continuous
user for such period. Id. In Arkansas a
private way may be acquired in the same
time that a public highway is created by ad-
verse use, which is seven years. Clay v.

Penzel [Ark.] 94 S. W. 705. The fact that
each passing train is a trespass does not
contin^ie the period of user necessary to give
a prescriptive easement. Hindley v. Manhat-
tan B. Co. [N. Y.] 78 N. E. 276.

54. The prescriptive right to maintain a
railroad bridge so as to turn the current and
wash away land does not commence to run
upon the construction of the bridge but from
the first injury to the land. Roe v. Howard
County [Neb.] 106 N. W. 587.

55. Where there has been open and con-
tinuous user for the statutory period, the
owner of the servient estate cannot sliow
that there was no grant, but he may explain
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stance. '^^ An agreement by the tenant of the clominan.t estate to pay rent for a way

does not eetop the landlord from asserting a prescriptive right/' nor the tenant

upon subsequently acquiring the latter's interest.^* Attempt to condemn a private

way under a void statute does not preclude a party from asserting a prescriptive

right in the same strip.'' Xo prescriptive right's can be acquired in light and air

in Connecticut.""

Creation hy estoppel.^^—An easement may be createid by estoppel,"^ as where

lots are sold with reference to a map or plat showing streets/^ bridges/* or parcels

reserved for a special use."' Such easements depend upon the language of" the

deed"" read in "the light of the circumstances."^

The condemnation of private lands for private ways."^—^The waj^ opened' under

the Arkansas statute to afford a private person access to a public highway ia a pub-

lic road,"" and while absolute necessity for such road is not required/" the fact that

it is shorter and more, easily maintained is insufScient where it would greatly in-

jure the servient estate.'^

Natural easements'^ of drainage/' of lateral and subjacent support, exist in

favor of adjacent and surface owners.'*

the use. NuU v. Williamson [Ind.] 78 N. B.
76.

."6. Johnson v. Philadelphia, etc., R. Co.
[Del.] 62 A. 86.

' Hence a longitudinal ease-
ment of way along a railway right of way
cannot be acquired by prescription. Id.

H7. Schwer v. Martin [Ky.] 97 S. W. 12.

58. Since given in a different capacity.

Schwer v. Martin [Ky.] 97 S. W. 12.

59. McKim V. Carre [Kan.] 83 P. 1105.

60. Gen. St. 1902, § 404 6. Puroto v. Chiep-
pa, 78 Conn. 401, 62 A. 664.

ei. See 5 C. L. 1051. See, also, ante this

section, A grant, etc.

62. A party is not estopped unless he has
misled another, and the failure to object to

the construction of a down-river dam does
not create an easement of floodage by estop-

pel. Towaliga Falls Power Co. v. McElroy,
124 Ga. 1014, 53 S. B. 682.

63. The designation of a street as a bound-
ary is an implied covenant that it shall be
open to the grantee as a public street.

Barnes v. Philadelphia, etc., R. Co., 27 Pa.

Super. Ct. 84. Streets dedicated but unac-
cepted by the public. Van Duyne v. Knox
Hat Mfg. Co. [N. J. Eq.] 64 A. 149. Unless
the land is platted it does not come within
Act of May 9, 1889 (P. L. 173), providing for

the abandonment of platted streets not used.

Barnes v. Philadelphia, etc., R. Co., 27 Pa.

Super. Ct. 84. Whfere lands are platted and
lots sold with reference thereto, the pur-
chasers acquire appurtenant easements in the
streets. United States v. Certain Lands in

Jamestown, 140 F. 463.

Rule docs not apply tvIictc conveyance and
attendant circumstances negative such ease-
ment. Neely v. Philadelphia, 212 Pa. 551, 61
A. 1096. The careful and minute description
of the land granted held sufllcient to nega-
tive the grant of an easement. Id. A sale
of lots with reference. to map showing a
street ending in a cul-de-sac does not create
an implied easement in the street toward the
closed end. Stevens v. Headley [N. J, Eq.]
62 A. 887. One purchasing with knowledge
of an agreement to close a street has no
easement. Id. Evidence held to show notice

Id.

64. Where the owner of outlying land
plats the same and constructs a bridge con-
necting the street with the city, a sale of
lots with reference to such bridge carries
an implied grant of an easement. Oney y
West Buena Vista Land Co., 104 Va. 580, 52
S. E. 343.

Co. When one purchases a lot with refer-
ence to a map designating a strip as "re-
served for railroad purposes," he acquires
as appurtenant to his lot the right to have
it used for that purpose alone. Temple v.
Sanborn [Tex. Civ. App.] 14 Tex. Ct. Rep. 74 5,

91 S. W. 1095.
66. Where lots are sold by reference to a

filed map and the deed expressly extends
the lots to include one-half of the street,
there is no Implied easement in favor of the
adjoining lots over the street. In re West
214th St., 109 App. Div. 575, 96 N. T. S. 557.

67. Young v. Pennsylvania R. Co., 72 N.
J. Law, 94, 62 A. 529. Reference to an ave-
nue as the boundary held insufHcient to re-
serve a private easemeYit of way, especially
in view of the fact that the deed was given
in settlement of a dispute respecting the
rights of the parties therein. Id. Where
lots are sold with reference to a plat show-
ing a park, declarations of the seller that
such park would be kept open are admissible
in the construing of the contract. Marshall
V. Columbia & B. C. Elec. St. R. Co. [S. C]
53 S. B. 417. Not objectionable as varying
the terms of a written instrument. Id.

68. See 5 C. L. 1052. See, also, Eminent
Domain, 5 C. L. 1097.

69. Kirby's Dig. § 3010. Pippin v. May
[Ark.] 93 S. W. 64. Eminent domain may be
exercised in opening such road. Id.

70. Where the existing road is longer and
its maintenance expensive and travel diffi-

cult because of its wet and boggy condition,
a new road may be opened If it can be done
without great injurjf to the servient estate.
Pippin v. May [Ark.] 93 S. W. 64. Question
of necessity is for the court, who may con-
sider the relative benefit and Injury and the
number of people served. Id.

71. Pippin V. May [Ark.] 93 S. W. 64.
72. See 5 C. L. 1052.
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Negative easements''^ may be created by restrictive covenants as to the UBe of

land.'«

§ 3. Location, maintenance, and extent of nglit.''''—The extenf' and locu-

tion of an easement are to be ascertained from the terms of the grant/' and if they

be general, reference may be had to the intended purpose and acts of the parties.""

A practical location by the parties will controP^ unless it violates the clear terms of

the grant.*^

Maintenance.—In the absence of a special contract or a prescriptive right to

the contrary, the beneficia,ry and not the grantor of an easement must keep the same

in repair.*^

Extent of use.^*—The use to which an easement may be put depends upon the

terms of the grant,*" the purpose for which it was created,*" and the intention of the

parties as shown by attendant circumstances.*" Thus a way of necessity is no basis

for a claim of right therein as a public way."* A practical construction of an ease-

ment general in its terms by exercise in a particular manner fixes the extent of the

use.*' A grant of an easement is construed in favor of the grantees. °° The grant

73.

1S40.
74.

75.
76.

See Waters and Water Supply, 6 C. h.

See Adjoining Owners, 7 C. L. 28.

See 5 C. L. 1052.
A high board fence lield to be a

"building" within the meaning of a covenant
against tlie erection of certain buildings.
MacGregor v. Llnney, 6 Ohio C. C. (N. S.)

524. See Buildings and Building Kestric-
tions, 7 C. Li. 507.

77. See 5 C. L. 1052.
78. A grant of an easement of way to a

railroad "to so mucli and no more * » •

than such company • * • would have
the riglit to condemn," held to grant an ease-
ment of 100 feet in width under Rev. Code
c. 61. Seaboard Air Line B. Co. v. Olive
[N. C] 55 S. E. 263. The space between
buildings tlirougli which a way "sufficiently

wide for all purposes of travel" exists simply
limits the boundaries and does not mark
them. O'Brien v. Murphy, 189 Mass. 353,

75 N. E. 700.

79. A reservation of an easement of way
ten feet wide abutting on the southwesterly
"end of the strip," means next to the south-
westerly boundary and is not indefinite as to

location. Reed v. Gasser [Iowa] 106 N. W.
383.

80. O'Brien v. Murphy, 189 Mass. 353, 75

N. E. 700.

81. Courts win not disturb a practical

location. Bowling v. Rouse [Ky.] 90 S. W.
1073. A way adopted and used for thirty

' years as the way of necessity will be treated
as the one granted. Bentley v. Hampton
[Ky.] 91 S. W. 266. Driveway in use adopted
by court. Wait v. Brook [Iowa] 109 N. W.
471.

82. Exercise of lesser right than that con-
ferred by the grant, when viewed in the light

of the circumstances, etc., does not limit.

Winslow v. Vallejo [Cal.] 84 P. 191.

83. Bridge. Oney v. West Buena Vista
Land Co., 104 Va. '580, 52 S.E. 343. The own-
er of a second story has no equitable right

to compel the owner of the lower to keep
it in repair so as to furnish support. In

the absence of a contract so to do. Jackson
V. Bruns [Iowa] 106 N. W. 1.

84. See 5 C. L. 1053.
So. Under appropriate rules of construc-

tion, and from the situation of the lands to

which it is appurtenant. Thompson v. Ger-
manla Life Ins. Co. [Minn.] 106 N. W. 102.

Should not be extended by legal construc-
tion beyond the objects originally contem-
plated and agreed upon. Id. A deed grant-
ing "the right of way" over the land in

question "for the purpose of constructing and
maintaining any and all levees that may
be built thereupon" grants only one right of
way (Board of Directors of St. Francis
Levee Dist. v. Bowen [Ark.] 95 S. W. 993),
and where one has been located no other .can
be constructed (Id.). An easement of a
drainage ditch held to authorize upper land-
owners to construct additional drains into
It, although going to a lower level than
would be affected In the state of nature.
Neuhring v. Schmidt [Iowa] 106 N. W. 630.

86. A private easement of way does not
authorize the laying of water pipes therein.
Van Duyne v. Knox Hat Mfg.. Co. [N. J. Eq.]
64 A. 149. An easement for pipes conveying
water from a certain pond to the city reser-
voir does not authorize Its use for distribut-
ing pipes. Gray v. Cambridge, 189 Mass.
405, 76 N. B. 195.

87. Whether an easement is exclusive de-
pends upon the nature of the occasion, the
use shown, and the terms of the creative
agreement. Thompson v. Germania Life Ins.

Co.' [Minn.] 106 N. W. 102. In determining
the nature and extent of an easement re-

course may be had to the attendant circum-
stances (Towaliga Falls Power Co. v. Mc-
Elroy, 124 Ga. 1014, 53 S. E. 682), and the
situation of the parties (Winslow v. Vallejo
[Cal.] 84 P. 191). Where an easement of

floodage was given when only a seven foot

dam was contemplated, it did not include the
right of floodage for a 25 foot dam, although
general In its terms. Towaliga Falls Power
Co. v. MoElroy, 124 Ga. 1014, B3 S. E. 682.

88. Town of Como V. Pointer [Miss.] 40

So. 260.

89. Winslow V. VaUeJo [Cal.] 84 P. 191.

Laying of a single 10-lnch water pipe held

to construe a general grant of easement



1210 EASEMENTS § 3. 7 Cur. Law.

of an "alley" does not authorize its use for drainage or a stairway."^ The owner

of the dominant estate must so exercise his rights as not to unnecessarily injure the

servient tenement."^ The prescriptive right to use the waters of a well includes

the right of access."' Where an easenient of light and air is granted by a party

wall agreement/* it can be cut off only by the servient owner's use of the wall as

contemplated."^

§ 3. Transfer an3 assignment.^^—Appurtenant easements are inseparable from

the land"^ and pass with the convej'ance of the dominant estate"* without special

mention."" Easements in gross are personal to the beneficiary and hence do not

pass with the land with which they are used.^ An appurtenant easement acquired

after the execution of a mortgage upon the dominant estate inures to the benefit

of the mortgagee.^ A purchaser of the servient estate with actuaP or constructive

notice* of the easement takes it subject thereto, and equity will enforce the ease-

ment against him."

§ 4. Extinguishment and revival.'^—By the terms of a grant the grantor may
have the right to terminate the easement upon the happening of certain events/

and such right passes with the servient estate.' An easement created by deed can
only be extinguished by grant or adverse possession," and an unexecuted parol grant
is insufficient.^" The destruction of a reservoir does not extinguish the easements
for supply pipes.^^ An easement may be extinguished by adverse user'-^ by the
owner of the servient estate for the statutory period.'-' Changes in the course of

an easement by consent do not affect it.^*

for water pipes so as to preclude the eity
from subsequently laying additional pipes.
Id.

90. Thompson v. Germania Life Ins. Co.
TMlnn.] 106 N. W. 102.

91. Though they existed at the time of
partition. Gaynor v. Bauer [Ala.] 39 So. 749.

But see Watts v. I. Johnson & B. Real Estate
Corp. [Va.] 54 S. B. 317, holding that it

includes the right of sewerage, and entrance
of light and air.

92. A grant of an easement for a track
does not autliorize the company to so con-
struct it as to divert water onto the grantor's
land. Crabtree Coal Min. Co. v. Hamby's
Adm'r [Ky.] 90 S. W. 22«.

93. McPherson v. Thompson [Ky.] 89 S.

W. 195.

94. OS. Lengyel v. Meyer [N. J. Eq.] 62 A.

548.
90. See 5 C. L. 1053.
97. Reservation of the easement of air

and light and the benefits of a suit for the
infraction thereof held ineffectual. McKenna
V. Brooklyn Union El. R. Co., 184 N. T. 391,

77 N. E. 615. Freund v. Biel, 99 N. Y. S. 1067.

Nor does it create an equitable lien on such
easements. McKenna v. Brooklyn Union El.

R. Co., 184 N. T. 391, 77 N. E. 615. Also in-

sufficient to create a trust in the easements.
Freund v. Biel, 99 N. Y. S. 1067. A release
by the grantee is valid. McKenna v. Brook-
lyn Union El. R. Co., 184 N. Y. 391, 77 N. E.
615. A resulting trust, howevpr, exists in

favor of the grantor in money received for

a release. Freund v. Biel, 99 N. Y. S. 1067.

McKenna v. Brooklyn Union El. R. Co., 184

N. Y. 391, 77 N. E. 615.

»8. Spencer v. Lighthouse, 99 N. Y. S.

1015 Implied grant of a way of necessity.

Graham v. Olson, 116 Mo. App. 272, 92 S. W.
728. Where an easement is expressly created

by reservation, afHrmative proof of user is
not necessary to establish a right which
would pass. Reed v. Gasser [Iowa] 106 N.
W. 383.

99. Reed V. Gasser [Iowa] 106 N. W. 383;
Martin v. Murphy [111.] 77 N. E. 1126.

1. Savidge v. Merrill [N. J. Eq.] 62 A. 94B-
2. Deed of trust. Especially where it

contains a clause granting "all easements,
rights, privileges," etc. Warner v. Grayson,
200 U. S. 257, 50 Law. Ed. .

3. Shed extending over onto the pur-
chased lot. Watson v. Carver, 27 App. D. C
555.

4. One purchasing land over which there
is an open and visible easement of way is
charged with notice. Sparks v. itogers [Ky.]
97 S. W. 11; Ray v. Nally [Ky.] 89 S. W. 486;
Schwer v. Martin [Ky.] 97 S. W. 12; Bentley
v. Hampton [Ky.] 91 S. W. 266. Purchasers
of an equity of redemption in property after
an apparent easement had attached and en-
ured to the mortgagee take subject to it.

Warner v. Grayson, 200 U. S. 257, 50 Law.
Ed. .

5. Injunction against obstructions is the
usual remedy. Bailey v. Agawam Nat. Bank,
190 Mass. 20, 76 N. E. 449.

«. See 5 C. L. 1054.

7. As failure to maintain a dock at the
terminus of an easement of way. Ellis v.

Pelham, 106 App. Div. 145, 94 N. T. S. 103.

8. Ellis V. Pelham, 106 App. Div. J4 5, 94
N. Y. S. 103.

9. Spencer v. Lighthouse, 99 N. Y. S. 1015.

10. Levlne v. Carroll, 121 111. App. 105.

11. Reservoir may be rebuilt. Gray v.

Cambridge, 189 Mass. 405, 76 N. B. 195.

12. Construfction of gates across an ease-
ment of way which still permit of use by
the dominant owner Is not adverse. Reed
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Abandonment."—An easement may be extinguished by abandonment, but to

constitute an abandonment there must be a nonuser"-,"* accompanied by an intent to

abandon.^'

Merger.—The vesting of the absolute title to both the servient and dominant

estates in the sanie perspn extinguishes the easement.^'

Revival.^-WheTe an easement of way has been extinguished by failure to. main-

tain a dock at the terminus, the rebuilding of the dock does not work a revival.^"

Reverter.—There is a reverter where an easement for a particular use is abisxi-

doned.^"

§ 5. Interference with easements and remedies and p'ocedure in respect there-

to.''^—Ordinarily the owner of the servient tenement may use it in any manner not

unreasonably interfering with the use granted.^^ The laeneficiary of an easement of

way may remove obstructions unlawfully placed therein.^^ An easement cannot be

talcen without compensation,^* but the enlargement of the servitude by eminent do-

main is not necessarily a taking.^'

Form of remedy.^^—The appropriate remedy for the disturbance of an ease-

ment is an action at law for damages/^ or a suit in equity to enjoin the interfer-

V. Gasser [Iowa] 106 N. W. 383; Martin v.

Murphy [IH.] 77 N. B. 1126.
13. An obstruction does not extinguish the

easement unless continued for the statutory
period. Crigler v. Newman [Ky.] 91 S. "W.

706.
Extlngnlshcd: Easement of way obstruct-

ed for twenty-one years. Woodbury v. Allen
[Pa.] 64 A. 590. Easement of way lost by
the erection of a substantial fence main-
tained for twenty years. In re West 214th
St., 109 App. Biv. 575, 96 N. Y. S. 557.

14. Crigler v. Newman [Ky.] 91 S. W. 706.

15. See 5 C. L. 1Q54.

16. Must be a total nonuser. Failure to

use an alley for passage does not constitute

an abandonment where still used for sewer-
age and for light and air. Watts v. Johnson
& B. Real Estate Corp. [Va.] 54 S. E. 317.

Nonuser of easement of way by railroad

company and user by the owner of the
servient estate under Revisal 1905, § 388

(Rev. Code c. 65, § 23), can not operate as a
bar or be the basis for a presumption of an
abandonment. Seaboard Air Line R. Co. v.

Olive [N. C] 55 S. E. 263.

17. Oney v. West Buena Vista Land Co.,

104 Va. 580, -52 S. B. 343. Failure to repair
a bridge for an unreasonable length of time
will constitute an abandonment of the ease-
ment. Id. Not, however, where the iron'

work was well preserved and the owner still

used for foot passage and insisted upon
repairing. Id. An ea.sement in a hallway is

not extinguished by the*" payment of rent in

connection with the cleaning of the same.
Spencer v. Lighthouse, 99 N, Y. S. 1015.

18. Zerbey v. Allan [Pa.] 64 A. 587.

19. Ellis v. Pelham, 106 App. Div. 145,

94 N. Y. S. 103.

20. Gift of land by "warranty" deed for

"railroad purposes only" held to revert. Mo-
bile, etc., R. Co. V. Kamper [Miss.] 41 So. 513.

31. See 5 C. L. 1054.

23. Thompson v. Germania Life Ins. Co.

[Minn.] 106 N. W. 102; Galletly v. Bockius
[Cal. App.] 82 P. 1109. In an action to open
a passageway the court may permit gates if

reasonably necessary. Bowling v. Rouse

[Ky.] 90 S. W. 1073.. Gates across a passway
long maintained without objection and rea-
sonably necessary may be maintained.
Smith V. Pennington [Ky.] 91 S. W. 730. May
subject to additional easements If they do
not conflict. Id. Can not change the physi-
cal condition so as to destroy an easement.
Johnson v. Go«ld [W. Va.] 53 S. B. 798.
Uses held not to interfere unreasonably:

Light wells duly arched over do not inter-
fere with easement of way. Mershon v.
Walker [Pa.] 64 A. 403. Gates across a pri-
vate way over agricultural lands. Watson v
Hoke [S. C] 53 S. B. 537.
VureaNonable: Construction of a .dltcn

materially affecting a spring. Johnson v.
Gould [W. Va.] 53 S. E. 798. Doors ano
shutters extending out into the passageway
held an Interference with the ^easement.
Mershon v. Walker [Pa.] 64 A. 403. Also a
balcony extending over it at insufficient
height to clear high wagons. Id. A pre-
scriptive right to s^ing doors and shutters
over an easement of way does not include
the right to have the door occupy the way
when open. Id. Where no gate was con-
structed across a private way for eight years
it tends to negative the right. Flaherty v.
Fleming, 58 W. Va. 669, 52 S. B. 857.

23. O'Brien v. Murphy, 189 Mass. 353. 75
N. B. 700.

24. Eminent domain. United States v.
Certain Lands in Jamestown, 140 P. 463.

23. The conversion of a private way into
a public way does not injure the easement.
No compensation can be recovered. Clay-
ton v. Gilmer County Ct., 58 W. Va. 253, 52
S. B. 103. The construction and operation of
an elevated train system is a taking of the
easements of light, air, and access for which
compensation must be made. Caldwell v
New York & H. R. Co., 97 N. Y. S. 588.

30. See 5 C. L. 1055.

27. Can only recover tor damages accru-
ing since the purchase of the dominant es-
tate. Couson V. Wilson [Cal. App.] 83 P.
262. Evidence of damage to an easement of
way by removal of culverts before plaintiff
acquired the dominant tenement Is inadmissi-
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enee.^' Equitj^ however will not assume jurisdliction rmless the right to the ease-

ment is clear/' but will transfer the case to a court of law for adjudication/"

granting a temporary injunction in the meantime.^^

Parties.^"

Pleading and evidence.^^—A petition to enjoin interference must show the ex-

istence of the easement/* its location/^ and that complainant has no adequate rem-

ed}' at law.^^ Action to compel the removal of obstructions in a private way may
be prosecuted against the obstructors severally.^^ Before an injunction will issue

plaintiff must show an easement, the extent of it, and interference actual or threat-

ened."'

Findings in respect to extent of easements are definite if couched in terms

locally well understood'" and' certain, though the utmost particularity is lacking.*"

BocLESiASTicAi, LiAW) ElGHT-HoTTE LAWS, See latest topical index.

BJECTMBJfT (AND WRIT OF ENTRY).

^ 1. Cause of Action and Nature of Rem-
edy (1213). Title in Plaintiff (1214). Prior
Possession (1215). Nature of the Ilemedy
(1215).

§ 2. Defenses (1315).
§ 3. Parties (1216).
§ 4. Process and Pleading (1216).

§ 5. Evidence (1217).
§ 6. Trial and Judgment (1220),
§ 7. New Trial (1221).
§ 8. Mesne Profits and Damages (1221).
§ 9. AlloTrance for Improvements and Ex-

penditures (1221).

§ 1. Cause of action and nature of remedy.*^—Ejectment, being a possessory

action,*^ lies only for the recovery of corporeal things,*" although in New York it

ble. Id. A finding- of specific damages for
tlieir removal is irrelevant unless it shows
that they occurred since plaintiff acquired
the estate. Id.

28.' Flaherty v. Fleming, 5S W. Va. 669,

52 S. B. 857. City enjoined from laying ad-
ditional pipes. Wlnslow v. Vallejo [Cal.] 84

P. 191. Where an easement of way is being
permanently obstructed, a court of equity
will restrain the continuing trespass. Wil-
son V. Gather, 214 Pa. 3, 63 A. 190. A manda-
tory injunction will lie to compel the re-

moval of an obstruction in' a private way.
Hershman v. Stafford, 58 W. Va. 469, 52 S. B.
533'. The easement of way of a railroad
company will be protected from interference
without regard to the solvency of the person
interfering. Seaboard Air Line R. Co. v.

Olive [N. C] 55 S. B. 263. There must be
a threatened interference. Forrester v. Is-

land Heights Ass'n [N. J. Bq.] 62 A. 775. A
transfer of the fee in the land is no inter-

ference. Id. The drafting of a resolution
by a stockholder of a corporation for sub-
mission to the council indicating an intention
to use property in violation of a negative
easement, where it is not shown that he
acted for the corporation or that the private
interests were not to be adjusted, does not
show a threatened violation. Id.

29. Wilson V. Gather, 214 Pa. 3, 63 A. 190;
Bernei v. Sappington [Md.] 62 A. 365. Need
not have been adjudicated where the evidence
is of such a nature as would not require
submission to a jury if adduced in a law
court. Wilson v. Gather, 214 Pa. 3, 63 A. 190.

30. Where a bona flde contention as to the
existence of an easement arises. Bernei v.

Sappington [Md.] 6.2 A. 365.

31. Where the threatened injury will be
great and Irreparable. Bernei v. Sappington
[Md.] 62 A. 365. Where the way has been
closed for a number of years and no timely
objection was made, temporary injunction
win not issue. Id.

32, 33. See 5 C. L,. 1055.
34. A general allegation of adverse user

for the required period is sufficient without
alleging the extent of the use. Smoot v.
Wainseott [Ky.] 89 S. W. 176. Pol. Code, § 672,
held not applicable to private ways acquired
by prescription, and hence a petition need
not allege that the way was laid out by the
petitioner or that the defendant had notice
of the user. Nugent v. Watkins, 124 Ga. 150,
52 S. B. 168.

35. Failure to specifically describe and
locate an easement of way can not bef reached
by demurrer but is subject to a motion to
make more specific. Smoot v. Wainseott
[Ky.] 89 S. W. 176.

SO. Gaynor v. Bauer [Ala.] 39 So. 749.
37. Hence not error to deny defendant's

motion to make the other obstructors de-
fendants. Hershman v. Stafford, 58 W. Va.
459, 52 S. E. 533. In an action to abate an
obstruction in right of way, evidence of
obstructions by others is irrelevant. McLean
V. Llewellyn Iron Works [Cal. App.] 83 P.
1082.

38. Seaboard Air Line R. Co. v. Olive
[N. C] 55 S. B. 263.

39. A finding that plaintiff had customarily
used forty inches of water is not indefinite
because no standard of measure is specified,
the regular measure of the locality being
presumed. Collins v. Gray rCaL App.l 86
P. 983.
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has been succ(ssfully invoiced to recover space above the surface/* Plaintiff must
have the immediate right of possession*^ at the commencement of the action/* and

40. A finding that plaintiff has an Interest
In a pipe line for the purpose of conveying
sufficient water for irrigation and the ex-
tent of such Interest Is a sufflclent finding of
an easement and ownership by plaintiff.
Collins V. Gray [Cal. App.] 86 P. 983.

41. See 5 C. L. 1056.
43. Where defendant is in possession of

a house partly built on land claimed by
plaintiff and partly on land conceded to be-
long to defendant, ejectment is the appro-
priate remedy. Cromwell v. Hughes [Mich.]
13 Det. Leg. N. 107, 107 N. W. 323. Upon dis-
claimer of possession by defendant It is
error to decree title in plaintiff. Calumet
Coal Co. V. Cordova Coal, Land & Imp. Co.
[Ala.] 40 So. 390. A finding that plaintiff
was seised in fee and entitled to possession
Is sufficient to sustain a judgment though
the evidence is insufficient to show a fee
within the Code. Dondero v. O'Hara [Cal.
App.] 86 P. 985.

43. A mere license to go upon lands to
prospect and mine for oil will not sustain
an action of ejectment unless possession has
been taken. Kelly v. Keys, 213 Pa. 295, 62 A.
911. Immaterial that his right was exclusive
and that oil has been mined, since his inter-
est in the oil is personalty. Id.

44. Action under Code Civ. Proc. § 3343,
subd. 20, to recover possession of space oc-
cupied by wires. Butler v. Frontier Tel. Co.,
109 App. Div. 217, 95 N. Y. S. 684, afd. [N. Y.]
79 N. E. 716.
Note; The foregoing case has attracted

general attention to the novelty of its facts
and has been the subject of some valuable
comment hereafter quoted: "Although an
action on the case for a nuisance is allowed
In England and in the United States for
projections of parts of buildings over ad-
joining land (Fay v. Prentice, 14 L. J. C. P.
[N. S.] 298; Codman v. Evans, 89 Mass. 431)
the advantages of ejectment have led in this
country to attempts to apply it to such situa-
tions. The cases, however, are so few and
contradictory that there is still occasion for

a reference to fundamental principles in the
effort to work out a correct result. In legal
contemplation land is regarded more as a solid

or volume than as a surface, although its third
dimension is necessarily indeterminate. As
it may be dividesl vertically, so there may
be horizontal divisions, and there may be an
estate in the minerals underneath or in the
upper story of a .house without ownership
of the surface. It is quite possible, there-
fore, that there should be several estates co-
extensive with the same lateral limits, and
that different occupants should be in posses-
sion abrfve the surface, on the surface, and
below it. But as description of land in the
ordinary form presumptively includes every-
thing above and below the surface,

so possession of the soil is presum-
ed to extend up and down unless rebutted
by the possession of another. For example. It

has been -held that where adequate adverse
possession of the surface gave title to it,

the title did not cover mines in operation un-
derneath. Delaware &. Hudson Canal Co.

V-. Hughes, 183 Pa. 66, 63 Am. St. Rep. 743, 38

L. R. A. 826. It would be surprising, there-
fore. If ejectment were restricted to ousters
from the surface estate, and it has not been
so restricted. From early times up to the
present, ejectment has lain for the wrongful
occupation of a mine (Comyn v. Kyneto,

I

Cro. Jac. 150; Moragne v. Moragne [Ala.] 39

I

So. 161), or of the upper story 'of a house
(Ford v. Lerke, Noy 109; Brady v. Kreuger, 8

j

S. D. 464, 59 Am. St. Rep. 771). What differ-
I
ence in principle is there in the case of pro-
jecting eaves, walls, bay-windows, and .

foundation stones? Sherry v. Frecking, 4
Duer [N. Y.] 452; Murphy v. Bolger Broth-
ers, 60 Vt. 723. See McCourt v. Eckstein, 22
Wis. 153. The dispossession of the owner
from a part of his land, though small, has
b«en actual and permanent In its nature. The
disseisor may not be personally present, but
he has subjected the land to a purpose of his
own to the exclusion of the owner. Quick-
silver Mining Co. v. Hicks, 4 Sawy. [U. S.]
688. The fact that the instrument of oc-
cupation does not rest on the soil is of no
consequence. The upper stories of a great
office building in New York have been built
depending for their support "on an adjoining
building, yet they would seem to constitute
an effectual occupation of the premises.
There Is no greater difficulty In the sheriff
delivering possession than in the case of un-
derground encroachments from neighboring
land. It seems hard to escape from the
above considerations. The courts that refuse
the action rest their decisions mainly on the
apparent Intangible nature of the invasion,
which they regard as affecting not a loss of
possession, but merely an Injury to its exer-
cise. Aiken v. Benedict, 39 Barb. [N. Y.] 400.
See Norwalk Heating & Lighting Co. v. Ver-
nam, 75 Conn. 662, 96 Am. St. liep. 246. Some
recent Wisconsin cases adopt the view that
where the plaintiff has occupied to the line
under the projecting eaves he has elected to
treat the encroachment as a mere trespass.
Raseh v. Noth, 99 Wis. 285. This reasoning Is
evidently founded on the notion that an oust-
er, to be effective, must be from the whole
of a vertical plane, including the surface,
but the fallacy in thus mistaking a presump-
tion for a necessity has already been shown.
New York has vacillated, but the latest case
on the question decides that ejectment will
lie for a telephone wire strung without right
over the plaintiff's premises. Butler v. The
Frontier Tel. Co., 10.9 App. Div. 217. A
more extreme case within tlie principle could
scarcely be imagined, but evidently no req-
uisite Is lacking. The defendant assumed
continuous control of the wire, and used it

for his own business purposes. It was not
a dead wire abandoned on the premises, and
control yielded up. On this distinction a dif-
ferent result might be reached in the case
of overhanging branche.s of trees, for there
in many instances the adjoining landowner
makes no assumption of possession. See fur-
ther 14 Harv. L. Rev. 291."—From 19 Harv.
L. R. 369.

"The case of Butler v. Frontier Tel. Co., 109

App. Div. 217, 95 N. Y. S. 684, is apparently
unique upon its facts. However, the
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hence it will not lie against a vendee in possession under an executory contract of

sale without default/' nor against a tenant during term*^ unless he has forfeited

his rights therein.*'' While defendant must be in possession^" unless otherwise pro-

^'ided by statute," it is no defense that his codefendants are nof^ Statutory no-

tice or demand of iJossession is necessary in certain cases to fix the possessory right.^'

Title in plaintijf.^*—Plaintiff must recover on the strength of his own title^'

and not on the wealcness of defendant's/" and hence must show a title good against

the world. »r against defendant by estoppel/' and such title must be legal as dis-

same result has been reached in the case
of an overhanging wall (Sherry v. Precking,
i Duer [N. Y.] 452), a root (Murphy v. Bolger,
60 Vt. 723). and a projecting foundation (Mc-
Court V. Eckstein, 22 Wis. 148). The au-
thority of Sherry v. Frecking, 4 Duer [N.

T.] "4.52, has been diminished by Aiken v.

Benedict, 39 Barb. [N. T.] 400, and Vrooman
V. Jackson, 6 Hun [N. T.] 326,—cases hold-
ing that such an ejectment "will not lie be-
cause the sheriff cannot give possession of
the locus in dispute, that is, the air. But
ejectment vyill lie for land under water
(Elakslee Mfg. Co. v. Iron Works, 129 N. T.

155; Nichols v. Lewis, 15 Conn. 137), and by
analogy it would seem that in the principal
case a dispossession of the defendant would
constructively re-establish the possession of

the plaintiff, he being in possession of the
surface of the land. The rule laid down in

Aiken v. Benedict, supra, is applicable only
where the thing, possession of which is

sought, is not detinitely pointed out (Doe
V. Plowman, 1 East, 441), or is something
lying only in grant (Wood v. Turnpike Co.,

24 Cal. 474; L. & N. R. Co. v. Massey, 136
Ala. 156)."—From 6 Columbia L. R. 206.

One annotator questions the principle as
follows: "The question involved in the
present case is one "which has been various-
ly decided. At common law ejectment would
not lie for anything whereon entry could
not be made. 2 Crabb, Real Property, 710.

It was first held in New York that it would
He for anything attached to the soil of

which the sheriit could deliver possession.

Jackson v. May, 16 Johns. [N. Y.] 184. But
later in Sherry v. Frecking, 4 Duer [N. Y.]

452, such action was held maintainable where
the injury consisted of overhanging eaves,

on the theory that land extends upwards as
well as downwards as far as the owner of the
subjacent soil may see fit to extend it (3

Kent's Com. 487); this case beilig overruled
by Aiken v. Benedict, 39 Barb. [N. Y.] 400,

and Vrooman v. Jackson, 62 Hun [N. Y.] 362,

holding nuisance to be the proper remedy.
Thus the present case reverses the former
New York rule and is in accord with the
weight of recent authority. Murphy v. Bol-
ger Bros., 60 Vt. 723; McCourt v. Eckstein,
,22 Wis. 153. But that nuisance is the proper
remedy, see Wood, Nuisance, § 105; Tyler,
Eject. 38."—Prom 15 Yale Law J. 246.

45. Marks V. McGookin, 127 Iowa 716, 104

N. W. 373.

4fi. Deas V. Sammons [Ga.] .55 S. B. 170.

Evidence of a subsequently acquired title

is inadmissible. Id. A premature suit by
the landlord is not cur«d by expiration of

the lease pending the action. Jackson Brew-
ing Co. v. Wagner [La.] 40 So. 528.

47. Coles V. Meskimen [Or.] 85 P. 67; To-

ledo, etc., R. Co. V. Turney, 7 Ohio C. C. (N.
S.) 370.

48. Jackson Brewing Co. v. Wagner [La.]
40 So. 528.

49. Mineral lands lease. Brooks v. Gaffin
'

[Mo.] 95 S. W. 418. Notice by tenant that
he will not vacate at end of term does not
give rise to an immediate cause of action.
Jackson Brewing Co. v. Wagner [La.] 40 So.
528. Where right of re-entry is reserved in
lease upon covenant broken, ejectment lies

upon default. Palmieri v. Antinozzi, 47 Misc.
237. 95 N. Y. S. 865. No notice need be given-
unless the lease so provides. Id.

50. Moore v. McClain [N. C] 54 S. E. 382.
An action under Comp. Laws § 11,164 to re-
cover real estate will not lie against one not
in possession, though his assignees are. De-
laney v. Michigan Elm, Hoop & Lumber Co.
[Mich.] 12 Det. Leg. N. 441, 104 N. W. 658.

51. Act March 29, 1824 (P. L. 168), au-
thorizing ejectment against the tax pur-
chaser of vacant lands upon appearance aft-
er notice by publication, held inapplicable
where he appeared without such notice.
Kreamer v. Voneida, 213 Pa. 74, 62 A. 518.
Return of the sheriff held to show that the
land was vacant. Id.

52. Dennes v. Price [Ala.] 41 So. 840.
53. Statutory notice held only applicable to

actions between landlord and tenant. Carl-
son V. Curran [Wash.] 85 P. 627.

54. See 5 C. L. 1057.

55. Cline v. Hays [Ind. App.] 76 N. E. 257;
Wilson V. Gaylord [Ark.] 92 S. W. 26; Mc-
Guire v. Blount, 199 U. S. 142, 50 Law. Ed. .

Where the answer is a general denial plain-
tiff must recover on the strength of his own
case. Link v. Campbell [Neb.] 104 N. W.
939. Plaintiff may rely upon the title secur-
ed by five years' possession under a recorded
tax deed valid on its face as against one
wrongfully dispossessing him. Nicholson v.

Hale [Kan.] 85 P. 592. Two year statute of
limitation has no application to" such an ac-
tion. Id.

56. Krause v. Nolte, 217 111. 298, 75 N. E.
362; Ropes v. Minshew [Fla.] 41 So. 538; Ma-
lone V. La Croix [Ala.] 41 So. 724. Where
plaintiff fails to show that the land is em-
braced within his title, it is immaterial
wliether defendant's deed includes it. Wade
V. McDougle [W. Va.] 52 S. E. 1026.

57. Rumbough V. Sackett [N. C] 54 S. E.
421; Campbell v. Everhart, 139 N. C. 503, 52
S. B. 201. One taking possession of land un-
der another cannot dispute his title xmtil
possession is restored. Id. Hence plaintiff
may prove a title from one under whom de-
fendant's grantor took and continued pos-
session. Id. Court held to have invaded the
province of the jury in holding on the evi-
dence that possession was so acquired. Id.
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tinguished from equitable."® Where a husband is a mere pro forma party to a suit

by the wife, recovery cannot be had upon his title."' The laches of defendant in

taking possession is unavailable to plaintiff. °° In ejectment all plaintiffs must pre-

vail or none."^

Prior possessions^ unless abandoned"' is sufficient against a mere intruder,"

but not as against one who acquires peaceable possession in good faith under color

of title.""

Nature of the remedy,^'—Ejectment is a legal remedy"'' but may be converted

into an equitable proceeding by the interposition of equitable defenses"^ or demands

for equitable relief."" Injunction may issuB in aid of a pending action of eject-

ment.'"

§ 2. DefensesJ^—Since plaintiff must recover on the strength of his own

title/^ defendant may show a fatal defect in plaintiffs chain''" or title in a third

person,'* unless plaintiff has had prior possession and defendant is a mere tres-

passer,''" but the title of such third person must be one which would sustain an ac-

Defendant lessee of one against whom plain-
tiff's title had been adjudicated superior.
Minnesota Debenture Co. v. Johnson [Minn.]
107 N. W. 740.

.">S. Where plaintiff claims title in fee, he
jnust show a fee simple title. at law as dis-

tingitished from an equitable one. Kraus« v.

Nolte, 217 111. 298, 75 N. B. 362. Legal title

In plaintiff's mother. Pierce v. Lee [Mo.] 95

S. W. 426. Must show that a deed under
which he claims was sufficiently definite to

pass a legal title. Martin v. Kitchen, 195
Mo. 477, 93 S. W. 780. An action under Code
Civ. Proc. § 626 to recover lands cannot pre-
vail unless plaintiff has the legal estate In

and immediate right to possession of the
lands. Zion Evangelical Lutheran Church
v. St. Johns Evangelical Lutheran Church
[Neb.] 106 N. W. 1010. Beneficiaries of prop-
erty held in trust for their use cannot main-
tain the action. Id.

59. Perry v. Hackney [N. C] 55 S. B.

289
eo. Dunbar v. Green, 198 TJ. S. 166, 49 Law.

Ed. .

61. Dake v. Sewell [Ala.] 39 So. 819.

62. See 5 C. L. 1057.

63. Possession must have continued until

ousted or have been terminated with inten-
tion of again being resumed. McCreary v.

Jackson Lumber Co. [Ala.] 41 So. S22.

«4. Moss V. Chappell [G?,.] 54 S. E. 968;

McMurray ' v. Dixon [Va.] 54 S. B. 481.

"Where neither party has the legal title, the

older possession gives the better right. Mc-
Creary V. Jackson Lumber Co. [Ala.] 41 So.

S22. Error to grant nonsuit where evidence

tended to show prior possession in plaintiff.

Calatro v. Chabut, 72 N. J. Law, 458, 63 A.

272. Cannot defeat plaintiff's recovery by
showing title in a third person. MoBride v.

Sleinweden [Kan.] 83 P. 822. Where a wit-

ness testified that a grantor was in posses-

sion and enumerated possessory acts insuf-

ficient to show possession, the question is for

the Jury. McCreary v. Jackson Lumber Co.

[Ala.] 41 So. 822.

65. McCreary v. Jackson Lumber Co.

[Ala.] 41 So. 822.

C6. See 5 C. L. 1057.

67. The doctrine of equitable estoppel has
no application. Milan v. Coley [Ala.] 39 So.

511. Evidence Iinpeachins conveyance for

fraud held Inadmissible. Rix v. Smith
[Mich.] 13 Det. Leg. N. 608. 108 N. W. 691;
Bliss V. Slater [Mich.] 13 Det. Leg. N. 216,
108 N. W. 86. A mortgage discharged of
record cannot be restored in an action of
ejectment to work out equities in favor of
the defendant. Putney v. "Vinton [Mich.] 13

Det. Leg. N. 459, 108 N. W. 655.
68. Where the ^answer admits that the

legal title is in plaintiff and alleges a trust
in favor of defendant, it was properly re-
tained on the equity docket. Turner v. John-
son [Ky.] 93 S. W. 1038.

69. In an action to recover lands from a
railroad company a prayer that defendant be
required to remove its tracks held not to
change it to a suit in equity. Remsen v.

New York, etc., R. Co., 97 N. Y. S. 902. Action
held to be one for recovery of real prop-
erty under Rev. St. § 5781, notwithstanding
there were allegations which seemed to call
for some form of equitable relief. Toledo
Exposition Co. V. Kerr, 8 Ohio C. C. (N. S.)

70.

533.
71.
73.

73.

Harding v. Perin, 8 Ohio C. C. (N. S.)

See 5 C. L. 1058.
See ante | 2.

Where plaintiff claims under a trust
deed foreclosure, defendant may show that
such sale was void without offering to re-
deem. Cobe V. Lovan, 193 Mo. 235, 92 S. W.
93

74. Beardsley v. Hill [Ark.] 91 S. W. 757;
McQuire v. Blount, 19? U. S. 142, 50 Law. Ed.

. Defendant claiming under color of title

may show title in a third person. Anniston
City Land Co. v. Edmonson [Ala.] 40 So.

505.
Evidence held to show that plaintiff's an-

cestor was divested of title by judicial sale
and to authorize a directed verdict for de-
fendant. McQuire v. Blount, 199 U. S. 14 2,

50 Law. Ed. . Defendant makes a prima
facie case of forfeiture to state for ta.xes

by proof that the land has been omitted from
the proper books for five succpssive years.

Jeffrey v. Lemon, 58 W. Va. 662, 52 S. B. 769.

Plaintiff's evidence held to show outstanding
title in a third party. McCreary v. Jackson
Lumber Co. [Ala.] 41 So. 822.

75. Dondero v. O'Hara [Cal. App.] 86 P.

985. See ante g 1, Prior possession.
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tion by the holder." The legal title though acquired pendente lite," and the equi-

table title where available in an action at law/* are good defenses, but not an out-

standing inchoate dower interest in defendant's wife." The statute of limitation

is a defense.^" One in adverse possession cannot claim forfeiture of plaintiff's title

by nonuse under the terms of his deed for failure to sooner ejeet him.'^

§ 3. Parties}^—A landlord may appear and defend in an action against the

tenant/^ but under a statute authorizing the tenant to bring in his landlord, only

one call can be made.** Under a statute requiring actions to be brought in the

name of the real party in interest, a transferee pendente lite shoul-d be made a par-

ty upon motion of defendant,'^ but a provision that the action shall be prosecuted

against the person in possession does not make the wife of such person a proper or

necessary partv.^" A grantee bringing ejectment under the statute in the name of

the grantor for lands that were in the adverse possession of another must bring the

case within its terms.*^

§ 4. Process and pleading. Process?'

The complaint^^ must allege title and right of possession in plaintiff'" at the

commencement of the action,"^ but failure to allege may be cured by the answer.'^

It must also contain a description of the land, but where there are several defend-

ants it need not identify the portion in possession of each.'* Where plaintiff relies

on prior possession he need not allege that defendant is an intruder.** Performanca

7G. Proof of tax sale to the state Is in-
sufficient. Morse v. Auditor General [Mich,]
13 Det. Leg. N. 101, 107 N. W. 317.

77. Acquired a second foreclosure deed
pendente lite. McCauley v. Jones [Mont.]
S6 P. 422.

78. Shaffer v. Detle, 191 Mo. 377, 90 S. W.
lol. A trustee cannot maintain ejectment
against tlie cestui que trust in lawful pos-
session under the trust. Bucher v. Overlees
[Ind. T.] S9 S. W. 1021.

7fl. Bouton V. Pippin, 192 Mo. 469, 91 S.

-W. 149.

SO. Ejectment by the owner of land sold
for delinquent taxes i-s barred in five years.
Gavin v. Ashworth [Ark.l 91 S. W. 303. For
further treatment see Taxes, 6 C. L. 1654;
limitations for recovery of land generally,
see Limitation of Actions, 6 C. L. 469. An
nllegfatiou that defendant has been in pos-
session "since" a specific date does not allege
possession on that date, and hence case held
not to be barred by Gen. St. 1904, § 2670.
Lawyer v. Great Northern K. Co. [Minn.] 105
N. W. 1129.

81. Property to revert upon failure to use
for school purposes. Birmingham Public
School Dist. V. Sharpless, 27 Pa. Super. Ct.
«30.

82. See 5 C. L. 1059.
S.3. Under a statute enacted during the

reign of George II a landlord was permitted
to appear and defend. Bower v. Cohen [Ga.]
B4 S. E. 918. "Word "landlord" interpreted
to include all persons claiming title consist-
ent with the tenant's. Id. One claiming un-
der a bond for titles admitted. Id.

84. Code 1S96, § 1534, held not to author-
ize the bring^lng in of a second party at a
continued term. Dake v. Sewell [Ala.] 39 So.
819

85. Eevisal 1905, 5 400, notwithstanding %

415 providing that no action shall abate by
a transfer of Interest, etc. Burnett v. Ly-
man [N. C] 54 S. E. 412.

86. Rev. St. 1899, § 3056. Bouton Y. Pip-~
pin, 192 Mo. 469, 91 S. W.^ 14 9.

87. Code Civ. Proc. § 1501. Flagler v.

DevUn, tl09 App. Dlv. 904, 95 N. T. S. 801.
Will not lie where the grantee acquires
grantor's interest by a partition action and
does not rely on the ohampertous deed. Id.
The only issue in such action is the ownership
as between the grantor and adverse holder
(Flagler v. Devlin, 109 App; Dlv. 904, 95 N.
Y. S. 801), and title acquired by grantee from
another source is immaterial (Id.).

88. 89. See 5 C. L. 1059.
90. An allegation that f etitioners are

heirs of a life tenant shows no title in them-
selves. Furr V, Burns, 124 Ga. 742, 53 S. B.
201. 'Wliere lands were left in remainder to
four persons and their children, an allega-
tion that the other three had been unheard
of for 30 years and It was not known wheth-
er they left any children or not, held Insuf-
ficient to show that there were no children.
Id.

91. An allegation that plaintiff was seis-
ed In 1905 for the purpose of putting in a
crop sufficiently tendered an issue of seisin
in April, the court taking Judicial notice
that the n;onth comes within the crop sea-
son. MoGlUivCay v. Miller [Cal. App.] 84 P.
778.

92. Where plaintiff commences an action
in April and alleges a lease for the purpose
of putting In a crop, failure to allege that
April is a cropping month is cured by an
answer flled in May alleging that defendant
is in possession and has a crop nearly ready
for harvest. McGillivray v. Miller [Cal.
App.] 84 P. 778. A cross complaint averring
possession in defendants which is not denied is
suflflclent to show ouster. Dondero v. O'Hara
[Cal. App.] 86 P. 985. An answer denying
that defendant "without right or title" en-
tered into possession admits ouster of plain-
tiff. Id.

93. Specific description of the whole is
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of conditions precedent must be alleged."* Plaintiff cannot attack an ancestor's

deed for want of consideration, undue iniluence, or fraud not in the factum without

specific allegations,"", but grantor's lack of mental capacity and fraud in the factum

needinot be specifically alleged."^ The statutory requiremjent that a cotenant must

allege a denial of his right does not apply where the action is for the full title and it

only develops on trial that they are cotenants."* A prayer for equitable relief is

not controlling in fixing the nature of the action.""

Answer.'^—Where a defendant admits possession the only plea open to him is

the general issue,- which is suffidient though plaintiff sets out a deed from the com-
missioner of state lands which is prima facie evidence of title.^ If defendant

wishes to put in issue only a specific portion of the premises sought, he must do so

in his answer.* It is not essential to a plea of ownership in defendant that he set

out the mode of acquiring it,'^ though equitable defenses must be pleaded." A de-

fendant cannot by cross petition maintain ejectment against his codefendant.'

Amendmcnix.^—Where plaintiff fails to pay the costs of the first trial as re-

quired by statute before bringing the second, the answer may be amended to show
nonpayment." Description held sufficient to authorize an amendment describing

the premises with more particularit}'.^"

§ 5. Evidence.'-^—Since defendant's possession is presumed lawful until the

contrary appears,^^ the burden is upon plaintiff to establish his title to the propcrty'^'

sufBcient within Civ. Code Prac. § 125. Bry-
ant V. Strunk tKy.] 89 S. "W. 549.

94. Moss V. Chappell [Ga.] 64 S. B. 968.

95. Complaint on second trial must allege
payment of the costs of the first under Code
Civ. Free, 1902. § 98, subd. 2. Peterman v.

Pope [S. C] 54 S. B. 569.

86, 97. Alley v. Howell [N. C] 53 S. B.
821.

98. Failure to allege does not defeat par-
tial recovery. Young v. Bigger [Kan.] 84 P.

747.

99. Petition construed as alleging an ac-
tion in ejectment and not a suit to quiet
title, although containing a prayer appro-
priate to the latter. Turner v. Johnson
[Ky.] 93 S. W. 1038.

1. See 5 C. L. 1060.

3. Dennis v. Price [Ala.] 41 So. S40.

3. Cook v. Ziff Colored Masonic Lodge, No.
119 [Ark.] 96 S. W. 618.

4. Crawford v. Masters, 140 N. C. 205, 52

S. E. 663.

5. Civ. Code Prac. § 125, providing that
defendant must state in his answer whether
he claims any of the land, does not require

him to allege title by adverse possession.

Asher v. Howard [Ky.] 91 S. W. 270.

6. Evidence of possession of a ditch under
contract with plaintiff's grantor is Inadmis-
sible unless pleaded. Dondero v. O'Hara [Cal.

App.] 86 P. 985. An answer alleging a parti-

tion and that plaintiff went Into possession
thereunder, and praying that he be estopped
to assert its invalidity, does not allege an
equitable defense, since such partition will

be presumed legal. Ming v. Olster, 195 Mo.
460, 92 S. W. 898.

7. Cross petition properly dismissed in so

far as it was a couriterclaim but it was still

available as a defense. Toledo Exposition

Co V Kerr, 8 Ohio C. C. (N. S.) 369.

8. See 5 C. L. 1060.

0. Code Civ. Proc. 1902, § 194. Peterman
V. Pope [S. C.] 54 S. B. 569.

7 Curr. L.—77.

10. Luquire v. Lee, 121 Ga. 624. 49 S. E.
834.

11. See 5 C. L. 1060. The CTldence neces-
sary or proper. to proof of particular titles or
modes ot aeqniiiug- Iheiu is excluded to titles
like Adverse Possession, 7 C. L. 41; Deeds ot
Conveyance, 7 C. L. 1103; Public Lands, 6 G.
L. 1126.

13. Proof of title in plaintiff destroys th«
presumption. Sonneman v. Mertz [HI.] 77 N.
E. 550.

13. Until plaintiff has made a prima facie
case defendant is not required to introduce
any evidence. Mobile Docks Co. v. Mobile
[Ala.] 40 So. 205. Plaintiff must locate and
establish title to the identical land sought
(Pennington v. Underwood [W. Va.] 53 S. E!.

465), unless there is a disclaimer or waiver
(Clark V. Beard [W. Va.] 53 S. E. 597).
Where plaintiff's deed covers the strip in dis-

pute it is error to grant a nonsuit though it

would give him more than the deed called
for. Calatro v. Chabut, 72 N. J. Law, 458, 63

A, 272. Where plaintiffs claim by descent
they must prove that they are the only heirs
or their proportional share. Hudson v.

"Vaughn [Ala.] 40 So. 757. Plaintiff claim-
ing land as an accretion has the burden of

showing that it Is an accretion. Mallory v.

Brademyer [Ark.] 89 S. W. 551; Dowdle v.

Wheeler [Ark.] 89 S. W. 1002. Must prove
that parties, executing a deed to trust prop-
erly had power to convey. Robertson v.

Rock Island Lumber & Mfg. Co. [Kan.] «5
P. 799. Color of title In a demlsor deceased
before suit Is not available. Anniston City
Land Co. v. Bdmondson [Ala.] 40 So. 50.5.

Where the only dispute is the location of a
boundary, plaintiff need not prove title out of

the state. Williamso.n v. Bryan [N. C] 56 S.

B, 77.

Evidence held sufflclent to locate the land

although the description in the deed did not

close. Survey reversed and applied to the
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at ilie eommencemeiit of the action^* unless it is admitted.'^ To make out a paper

title plaintiff must deraign it from the government" or show a superior title from

a common source/^ conveyances by deed^' or judicial decree from one not shown

to have title being insufficient.^" Plaintiff must i>rove that defendant is in poeses-

Bion^ and that the land is within the territorial Jurisdiction of the court. ^^ When
plaintiff has made a prima facie ca.5e^^ defendant must negative the case so made.^"

Where plaintiff shows prior possession and ouster,^'' the burden is upon defendant

monuments. Calatro v. Chabut, 72 N. J. Law,
•458, 63 A. 272.

BTiilence held insnfHcieat to establish lost
deed. Thorn v. Lister [Iowa] 105 N. W. 434.
To locate starting point o£ plaintiff's deed.
Yost V. Moog [Md.] 63 A. 1059. To show
that deed from plaintiff to defendant was
forged. Ford v. Ford, 27 App. D. C. 401.

I-i. A patent from the government to
plaintiff shows prima facie title at the com-
mencement of the suit. Lee v. Livingston
IMich.] 12 Det. Leg. N. 922, 106 N. W. 713.

15. A disclaimer of possession and issue
thereon admits title. Shiver v. Hardy [Ala.]
39 So. 669. Hence an instruction placing
plaintiff's right of recovery on proof of su-
perior title is erroneous. Id.

. IS. Krause v. Nolte, 217 111. 298, 75 N. E.
362; Scott v. Herrell, 27 App. D. C. 395. Acts
1905, p. 947, c. 773, merely dispenses with
proof of title out of the government and
does not authorize recovery on proof of an
older chain of deeds. Mitchell v. Garrett,
140 N. C. 397, 63 S. E. 226.

IT. Birge v. Centralia, 218 111. 503, 75 N.
E. 1035; Scott v. Herrell, 27 App. D. C. 395;
Brinkley v. Bell [Ga.] 55 S. B. 187; Dondero
T. O'Hara [Gal. App.] 86 P. 985; Marbach v.

Holmes [Va.] 52 S. B. 828. Security deed
from plaintiff's grantor. Hamilton v. Rogers
[Ga.] 54 S. E. 926. Where defendant's deed
from the common grantor was the older,

plaintiff cannot recover. Id. Where defend-
ant's deed from the common grantor was the
older, it is Immaterial whether it was a se-
curity or unconditional deed. Id. Whero
the wife of a debtor pays the debt and takes
an assignment of the security deed, one
claiming under a junior deed from the
husband cannot recover without iirst paying
the debt. Id. Not necessary that fact of
claim through common source should appear
in the pleadings. Sufficient if it appears from
the evidence. Brinkley v. Bell [Ga.] 55 S. E.

187. Remainderman and one claiming under
the life tenant claim under .a common source.

Id. Production of deed upon notice raises a
prima facie presumption that defendant
claims thereunder. Id. Where only a part of the
land is traced to a common source, a di-

rected verdict is erroneous. Hoyle v. Mann
[Ala.] 41 So. 835. Adverse claimant cannot
be driven back to a claim unde'r a common
grantor to strengthen adversary's title. Id.

Introduction of a later deed from the govern-
ment to de-fendant not shown to include the
land in dispute does not estop him from
denying title in government at time of
plaintiff's deed. Wall v. Wall [N. C] 55 S.

E. 283.

18. Wade v. McDougle [W. Va.] 52 S. E.

1026. Deed from one not shown to have title

is inadmissible. McBride v. Steinweden
|Kan.] S3 P. 822. Where plaintiff claims un-

der a security deed he must show title in

the maker or some other facts sufficient to
show legal right to possession'- superior to
defendant. Hamilton v. Rogers [Ga.] 54 S.

E. 926. Failed to sustain burden as to 4.88
acres. Id.

J9. Decree of distribution. Helm v. .John-
son, 40 Wash. 420, 82 P. 402. Judicial sale on
judgment in personam. Wilson v. Gaylord
[Ark.] 92 S. W. 26. Deed to the auditor gen-
eral for delinquent taxes and a deed from
the commissioner of the state land office to a
purchaser are not proof of title. Morse v.

Auditor General [Mich.] 13 Det. Leg. N. 101,
107 N. W. 317.

20. Plaintiff may testify of his own
knowledge but he cannot base it upon a sur-
vey made by third persons. Ross v. Roy
[Ala.] 39 So. 583. An agreement looking to
a settlement and upon "which a continuance
was allowed, containing no admission of pos-
session, is inadmissible to show possession.
Id.

21. Patent to the land describing it as be-
ing In Mackinac county held sufficient to
prove that it was within the county. Lee v.

Livingston [Mich.] 12 Det. Leg. N. 922, 106
N. W. 713.

22. Held sufficient to make a prima fncie
cnsei Record title. May v. Dobbins [Ind.]
77 N. B. 353. Prior possession. Moss v. Chap-
pell [Ga.] 54 S. E..968; Calatro v. Chabut, 72
N. J. Law, 458, 63 A. 272. One claiming by
descent by proof of heirship and seisin of
ancestor. Wilson v. Johnson [Fla.] 41 So.
395. Evidence of a deed creating a life es-
tate and remainder in plaintiffs, that de-
fendant claims under the life tenant, and
that such tenant is dead. Brinkley v. Bell
[Ga.] 55 S. E. 187. One claiming an island
under Act Jan. 27, 1806 (4 Smith Laws, p.

268), by proof of the warrant, survey, and
patent, it being presumed tliat all conditions
precedent were complied with. Houseman
V. International Nav. Co. [Pa.] 64 A. 379.

Record title to strip along right of way and
defendant's map showing that it was not in-

cluded in the right of way. South Grand
Rapids Imp. Co. v. Michigan Cent. R. Co.

[Mich.] 12 Det. Leg. N. 866, 105 N. W. 1121.

23. Moss V. Chappell [Ga.] 54 S. E. 968;

South Grand Rapids Imp. Co. v. Michigan
Cent. R. Co. [Mich.] 12 Det. Leg. N. 866, 105

N. W. 1121; Lawrence v. Alabama State Land
Co. [Ala.] 41 So. 612. The burden of proof of

title however does not shift, but defendant
must go forward with the evidence. Moore
V. McClain [N. C] 54 S. B. 382.

24. Evidence of tax assessment roll show-
ing that plaintiff was assessed Is admissible
to show possession. Dondero v. O'Hara [Cal.

App.] 86 P. 985. Testimony of plaintiff that
he entered into possession under certain
Sviuatter's quitclaim deeds is admissible as
showing possession though not showing that
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to establish a superior title" or bring the case within the class against which prior

possession is unavailable.^" The evidence need only preponcterate,^' and if conflict-

ing must bo submitted to the jury.^^ Where plaintiff pleads his title generally, proof

of forgery^^ and adverse possession^" are admissible under the general denial.

Courts will take notice of the real party litigant.^^ In general any evidence which

tends to identify the land^^ or establish or disprove title'''' is admissible. The gen-

eral rules of relevancy/'' materiality/'' hearsay evidence/" and opinion testimony"

he retains the possession. Wliitman v. Mc;
Comas [Idaho] 83 P. 604.

25. lIcMurray v. Dixon [Va.] 54 S. E. 481.

Evidence held insufficient. Id. Where a de-
fendant in possession defends under an oral
contract of sale, he has the burden of show-
ing possession under such contract. Marks
V. McGookin, 127 lov/a, 716, 104 N. W. 373.

2S. Title by one of the methods enumer-
ated by Code Civ. Proc. § 1006. Dondero v.

O'Hara [Cal. App.] 86 P. 985.
27. Need not "satisfy" tlie jury.' Sonne-

mann v. Mertz [111.] 77 N. E. 550. An in-

struction that plaintiff must recover b.y a
"fair" preponderance criticisect, but held not
prejudicial. Link v. Campbell [Neb.] 104

N. W. 939. A claimant by adverse possession
need only reasonably satisfy the jury.

Lawrence v. Alabama State Land Co. [Ala.]

41 So. '612.

28. Location of boundary. Reilly v.

Crown Petroleum Co., 212 Pa. 325, 61 A. 915.

Defendant's adverse possession. Theodore
Land Co. v. Lyon [Ala.] 41 So. 682.

Evidence of title held to warrant a non-
suit. Billings' V. Pearson [Cal. App.] 86 P.

825. "Uncontradicted proof of title by ad-
verse possession. Briel v. Jordan, 27 App.
D. C. 202.
Held question for the Jury: Proof of locijs

in quo. McCreary v. Coggeshall [S. C] 53

S. B. 978. Prescriptive title in plaintiff.

Equitable Securities Co. v. Matthews [Ga.]

B4S. E. 1044. Location of boundary. Shiver
V. Hardy [Ala.] 39 So. 669. Title by accre-

tion. Bradshaw v. Edelen, 194 Mo. 640, 92

S. "W. 691. An admission by a defendant
claiming by adverse possession that he had
the holder of a tax deed execute a quit-

claim deed to the holder of the legal title

upon redeeming is not conclusive of his

right to recover, and hence wrong to take
the case from the jury. Hall v. Davidson
[Kan.] 84 P. 556.

28. Chrast v. O'Connor, 41 Vi^ash. 360,
8^ P 23

S

30. Link v. Campbell [Neb.] 104 N. W.
939.

31. Party suing in the name of another.
Wilson V. Hammond [Ala.] 40 So. 343.

Where plaintiff sues in the name of or for

the use of another or the evidence shows
the title to be in the other, he must connect
himself therewith. Id.

32. Where the evidence shows a survey
and a correct map thereof, such map is ad-
missible -to identify the land. Driver v.

King [A*la.] 40 So. 315.

33. Squatter's quitclaim deed held admis-
sible. Whitman v. McComas [Idaho] 83 P.

604. Also quitclaim deed to the grantor.
Where plaintiff's complaint admits ouster by
defendant on Nov. 3, 1904, a claim of pos-
sessory right made and filed on the follow-
ing day is inadmissible. Id. Where de-

fendant claims a prior release of squatter's
rights from the common grantor, plS.intift's
quitclaim deed signed by defendant as a
witness is admissible. Id. Where the gen-
uineness of a partition is attacked, evidence
of possession of the partitioners thereunder
is admissible. Ming v. Olster, 195 Mo. 4 60,
92 S. W. 898. An administrator of an entry-
man who dies before final proof acquires no
interest and hence cannot attack a patent
under which plaintiff claims. Warner Val-
ley Stock Co. v. Morrow [Or.] 86 P. 369.
Where defendants claim under a prior pat-
ent to their ancestor, evidence that defend-
ants patented a part of it is corroborative
of plaintiff's claim that the land was va-
cant. Asher v. Howard [Ky.] 91 S. W. 270.
Claims must be consistent. Defendant can-
not deny title in plaintiff's grantor and that
the infant's title passed for an inadequ»te
consideration, and hence the deed was void.
Shaffer v. Detie, 191 Mo. 377, 90 S. W. 131.
Records of a prior action in which defend-
ant claimed by same chain of title the other
undivided interest. Rebuttal. Houseman v.
International Nav. Co. [Pa.] 64 A. 379.
Pleadings and evidence held insufficient to
show that defendant claimed under a will
to the exclusion of a deed. Williamson v.
Brov/n, 195 Mo. 313, 93 S. W. 791.

34. Held irrelevant: Testimony of a sale
of a distinct piece of land. Hoyle v. Mann
[Ala.] 41 So. 835. A statement by a witness
"I sold those lands." Id. Evidence of a sur-
vey between lands of parties under whom
neither party claimed. ^\'ade v. McDougle
[W. Va.] 52 S. E. 1026. The relevancy of a
question "Did he do some writing for you
on Saturdaj'" not appearing, the court prop-
erly excluded it. Beddow v. Bagley [Ala.]
39 So. 773.

35. Held immaterial; Questions of title
prior to a new title by adverse possession.
Interstate Coal & Iron Co. v. Clintwood Coal
& Timber Co. [Va.) 54 S. E. 593. That his gran-
tor did not claim title. Id. Evidence as to
whether a purchaser of lands in the ad-
verse possession of another knew of the fact.
Hoyle V. Mann [Ala.] 41 So. 835. Where
plaintiff's claim is by adverse possession, evi-
dence as to how defendant induced his gran-
tor to execute a deed ' is immaterial. Id.
Evidence of contracts ' relating to the land
but not in the chain. Kirkman v. Holland,
139 N. C. 185, 51 S. E. 856. Evidence showing
that the disputed strip is not included in de-
fendant's deed is immaterial. Wade v. Mc-
Dougle [W. Va.] 52 S. E. 1026. Question
where plaintiff has been in possession for
twenty-five years, seven being sufficient to
give title. Broadwell v. Morgan [N. C] 65

S. B. 340.

36. Declaration of sale to a particular
person by one not in possession or claiming
title. Anniston City Land Co. v. Edmondson
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apply. An error in admission of evidence leading to the common title is harmless.^*

§ 6. Trial and judgment."'^—It is discretionary with the. court to allow addi-

tional time in which to file a statutory defense bond required by the North Carolina

.
practice.*" Objections to the sufficiency of a statutory abstract must be raised be-

fore trial,*^ but mere clerical errors therein may be corrected at the trial. *^ Failure

of plaintiff to file an affidavit setting forth who are the claimants is waived by a trial

on the merits,*' and it may be filed by a nunc pro tunc order,**

IndnictionSr*'—The instructions must conforni.to*" and cover the issues raised

by the. evidence,*' be consistent with one another,** but must not charge on the effect

of the testimony.*^

Verdict and judgment.^"—The verdict should find as to plaintifE's right to

possession,"'- and, where it attempts to describe the land, must do so with certainty. ^^

A partial finding for plaintiff is not a finding that defendant has the title to the re-

mainder. '^^ The judgment must conform to the verdict,^* and a general finding for

plaintiff entitles him to recover the amount described in the complaint.^^ Judg-

ment for plaintiff in fee transfers whatever title defendant may have had.^" The
enforcement of a judgment will not be enjoined on any ground which might have

been asserted as a defense.'*''

A writ of possession"^ issued after rendition but before entry of judgment is

valid.'*" One who goes into possession pendente lite is subject to removal under a

vn-it of possession imless he shows that he is not holding under defendant.""

Costs."^—If the defendant disclaims possession"- he commonly has his costs, but

[Ala.] 40 So. 505. Declarations of sale by a
life tenant against tlie grantee of a third
person who had possession at the time.
Kirkman v. Holland, 139 N. C. 185, 51 S. B.
856. Recital in a deed to plaintiff's ancestor
as against one not claiming thereunder.
Campbell V. Bverhart, 139 N. C. 603, 52 S. B.
201.

37, Testimony that witness was in posses-
sion of the title properly excluded. Me-
Creary v. Jackson Lumber Co. [Ala.] 41 So.

822. A witness may testify that he is the
purchaser of the land in dispute. Driver v.

King [Ala.] 40 So. S15.

xy. Mansfield v. Johnson [Pla.] 40 So. 196.

39. See 5 C. L. 1063.

40. Allowed at subsequent term. Dunn, v.

Marks [N. C] 63 S. B. 845.

41. Abstract under Code 1896, § 1531.

Hoyle V. Mann [Ala.] 41 So, 835.

42. Bspecially where it works no surprise.
Hoyle V. Mann [Ala.] 41 So. 835.

43. 44. King v. McGrannis, 29 Pa. Super. Ct.

367.

45. See 5 C. L. 1063,
40. Where defendant claimed under a tax

aeert, an instruction that the legal title to
land can only be transferred by deed is erro-
neous. May V. Dobbins [Ind.] 77 N. B. 353.

47. Defendant is entitled to have the jury
Instructed with reference to title Uy ailverse
possession if there is any competent evidence
of the same. Link v. Campbell [Neb.] 104
N. W. 939. Where a deed in plaintiffs proo>f
calls for aistancos and natiirnl objects, the
court should instruct as to which controls
In case of conflict. Jennings v. White, 139
N. C. 23, 51. S. B. 799.

48. Two rulings on prayers based on the
question whether there was anv competent
evidence for plaintiff held inconsistent. Yost
V. Moog [Md.] 63 A. 1059.

49. Where there Is evidence to support
defendant's adverse possession a charge to
find for plaintiff is in violation of Code 1896,
§ 3326i Theodore Land Co. v. Lyon [Ala.]
41 So, 682.

50. Se.e 5 C. L. 1063.
51. Verdict finding that plaintiff is the

fee simple owner does not find as to the
right of possession and is irregular. Ropes
v. Minshew [Pla.] 41 So. 538.

."iS. Impossible description. New trial
awarded. Stephens v. Gunzenhauser, 27 Pa.
Super. Ct. 417. Where the evidence shows
that each party is entitled to a part of the
land, the verdict should specify the part of
each. Clark v. Beard [W. Va.] 53 S. B, 597.

53. Williams v. Jones [S. C] 54 S. E
568.

."54. A judgment for possession is not s.up-
ported by a verdict merely finding a fee
simple estate in plaintiff. Ropes v. Minshew
[Pla.] 41 So. 538.

55. Unless restricted by instructions or
otherwise. Crawford v. Masters, 140 N. C
205, 52 S. B. '663.

.56. Wade V. McDougle [W. Va.] 62 S B
1026,

.57. As adverse possession. Johnson v.
Oldham [Ala.] 40 So. 213.

5S. See 5 C. L. 1064.
.59. Baum V. Roper [Cal. App.] 82 P. 390.
fiO. Baum V. Roper [Cal. App.] 82 P. 390.

Evidence held insufficient to show that pre's-
ent occupant did not go in under defendant
in ejectment. Id.

61. See 5 C. L. 1064.
63. A plea denying possession and pray-

ing that the action abate as to him is ir
effect a disclaimer. Dennis v. Price [Ala.]
41 So. 840. A disclaimer of forty acres in an
action for 400 where plaintiff recovered a
large part of the land sued for does not
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in Alabama the plaintiff may take judgment and stand costs,*' or may join issue on

the disclaimer and recover costs if he prevails.^*

§ 7. New trial.^^

§ 8. Mesne profits and damages.^^—Plaintiff may in most states recover dam-

ages for the wrongM withholding of property if the proper claim is made,"' al-

though he was not dispossessed by the defendant."* Under a statute allowing a suc-

cessful plaintiff to recover rents and profits for a term "not exceeding six years,"

such term is computed from the commencement of suit."' When sued for independ-

ently of the action of ejectment mesne profits should be recovered by trespass or

tort action, not by assumpsit.'" Where defendant is a bona fide possessoT under a

•claim of right, the measure of the mesne profits is the rental value without the im-

provements placed thereon by defendant.'^ Such profits Iwwever may be applied

to equities in favor of others connected with the land.'^ Sureties are not lialjle on

bond for mesne profits until condition broken.^'

§ 9. Allowance for improvements and expenditures.''*—At common law no

affirmative relief coidd be had for improvements, but they could be off-set to the

extent of the mesne profits.'^ By statute, however, in many states defendant may
recover for improvements and expenditures'" made in good faith'' without actual"

or constructive notice" while claiming under record or paper title,*" and especially

where plaintiff seeks mesne' profits,*'- but the statutory procedure to claim the fight

must be complied with*^ unless waived.*' This right extends to improvements made

affect the costs. La-wrence v. Alabama State
Land Co. [Ala.] 41 So. 612. A general denial
coupled with a statement that defendant only
OTvns a part and has no information as to

the rest is insufficient disclaimer. Young v.

Bigger [Kan.] 84 P. 747.

63, 64. Dennis v. Price [Ala.] 41 So. 840;

Calumet Coal CO. v. Cordova Coal, Land &
Imp. Co. [Ala] 40 So. 390.

65. See 5 C. L. 1064. See, also, New Trial,

etc., 6 C. L. 796.

68. See 5 C. L. 1064.

er. No mesne profits can be awarded un-
less claim therefol* is made in the writ.

Stubbs V. Franklin & M. R. Co. [Me.] -64 A.

625. Where the value of the use exceeds
the actual rents received by defendant, inter-

est is allowable only from the commence-
ment of the action. Fagan v. McDonnell, 100

N. T. S. 641.

68. Meriwether v. Howe [Kan.] 82 P. 723.

The only issues are whether plaintiff is en-
titled to possession, whether defendant
wrongfully withholds the same, and whether
such wrongful withholding resulted in

damage to plaintiff. Id.

69. Code Civ. Proc. § 1531, and hence
plaintiff may recover for six years plus that
accrued during pendency of action. Fagan
V. McDonnell, 100 N. T. S. 641. Where sum-
mons was served on tenants and later on
one claiming title, there being no unity of

interest, the action was not commenced as

to the latter until service on him. Id.

70. Reilly v. Crown Petroleum. Co., 213

Pa. 595, 63 A. 263.

71. Lee v. Humphries [Ga.] 52 S. B. 1007.

73> Where a devisee recovered l,ands sold

to pay debts, the accrued annual instalments
of rent should be applied to the payment of

improvements of the purchaser, interest on
the debts, taxes paid by the purchaser and
then to the discharge of the principal. Card
v. Finch [N. C] 54 S. E. 1009.

73. Where the bond 1.^ conditioned upon
plaintiff establishing a superior title, no lia-
bility exists where ~the action is dismissed
as against the principal upon recovering pos-
session for principal's tenant. Graham v.
James, 27 Pa. Super. Ct. 211.

74. See 5 C. L. 1064.
75. Dawliins v. Griffln, 195 Mo. 430, 94 S.

W. 525.
76. Interest paid on a mortgage executed

by plaintiff allowed. Fagan v. McDonnell,
100 N. Y. S. 641. The fact that a gross
amount was paid for Janitor service for the
care of several premises does not prevent
deduction from gross rents if it can be pro-
portioned. Id.

77. Where improvements are made in
good faith under a belief of ownership in
fee, the fact that he had a life estate does
not preclude recovery therefor. Gallenkamp
V. Westmeyer [Mo. App.] 93 S. W. 816.

78. Gallenkamp v. Westmeyer [Mo. App.]
93 S. W. 816; Wakefield v. Van Tassell, 218
ill. 572, 75 N. B. 1058.

79. Purchaser at judicial sale excused for
failtire to discover defective service of sum-
mons. Gallenkamp v. Westmeyer [Mo. App.]
93 S. W. 816.

80. Only evicted persons having a clear
and connected record title, without actual
notice of an adverse record title, can claim
im.provements under 2 Starr & C. Ann. St.

1896, pp. 1626-1629. Wakefield v. Van Tassell,
218 111. 572, 75 N. B. 1058.

81. Under 2 Starr & C. Ann. St. 1896, pp.
1624-1626, defendant may offset improve-
m.ents against mesne profits (Wakefield v.

Van Tassell, 218 111. 572, 75 N. B. 1058), but if

plaintiff does not file such claim he is en-
titled to the improvements unless defendant
brings himself within the statute (Id.).

S3. Defendant must file the statutory snc-
)!;cstinn of adverse possession if he wishes

an affirmative judgment. New v. Young
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by defendant's predecessors.^* No recovery can be had where the eviction is brought

about by defendant's own acts.*= Improvement statutes axe not retroactive,^" and

the claimant has the burden of showing that they were made since the statute took

.effect.^^ Nothing can be considered as an "improvement" which does not increase

the value of the land to the true owner.^' In some states plaintii? has an election

to pay the value of the improvements or to accept the value of the unimproved

land and convey title to defendant.*^' ^^

ELECTION AND WAIVER.

1. Election In General (1222).
2. Occasions for Electiops (1222).
A. Of Remedies (1222).
B. Of Rig-hts and Estates (1224).
3. Waiver in General; Definition (1225).

§ 4. Acts and Indicia of Election and
Waiver (1225).

§ 5. Gonseqnenees of an Election or Waiv-
er (1220).

§ C. Pleading (1230).

Only a general treatment of the doctrines of election and waiver is here at-

tempted. For application of the principles involved to particular facts, reference

must b<3 had to the topic dealing with the subject-matter concerned. Election be-

tween counts^ and the waiver of objections in judicial proceedings^ are specifically

treated elsewhere, as are the doctrines of estoppel" and laches.*

§ 1. Election in general. Definiiion.^—An election is a choice between two

or more available, inconsistent rights or remedies."

§ 8. Occasions for elections. A. Of remedies.''—Where two or more reme-

dies are open to a party he may select any one of them,^ but if two remedies' applica-

[Ala.] 41 So. 523. May offset against mesne
profits without such suggestion. Id.

83. Failure to file claim for Improvements
and an estimate of value of premises with-
out them as required by Rev. St. c. 106, § 24,

is waived by trial of the issue. Proctor v.

Maine Cent. R. Co. [Me.] 64 A. 839.

84. Gallenkamp v. Westmeyer [Mo. App.]
93 S. W. 816.

85. Broken condition subsequent. Wake-
field V. Van- Tassell, 218 111. 572, 75 N. B.

1058, afg. 122 111. App. 32.

86. Laws 1903, p. 262, c. 137, does not au-
thorize recovery for improvements made
prior thereto. Barton v. Wickizer, 41 Wash.
293, 83 P. 312; Monk v. Duell, 41 Wash. 403,

83 P. 313.

87. Monk V. Duell, 41 Wash. 403, S3 P. 313.

88. Proctor v. Maine Cent. R. Co. [Me.]
64 A. 839. No compensation allowed a rail-

road company for ties and rails. Id. Al-
lo^wed for filling in flats. Id.

89. 90. Rev. St. 1899, §§ 3067 et seq., does
not authorize such alternate judgment.
Dawkins v. Griffin, 195 Mo. 430, 94 S. W. 525.

Plaintiff Is not entitled to a judgment re-
quiring defendant to pay the value of the
land as provided by Rev. St. 1899, § 3076,
until lie has made an election and relin-
quished his interest. Gallenkamp v. West-
meyer [Mo. App.] 93 S. W. 816.

1. See Pleading, 6 C. L. 1008.

2. See Saving Questions for Review, 6 C.
L. 1385; Appeal and Review, 7 C. L. 128.

3. See Estoppel, 5 C. L. 1285.

4. See Equity, 5 C. L. 1144.

5. 6. See 5 C. L. 1078.

7. See- 5 C. L. 1079.

8. Acts Ex. Sess. 1891, p. 86, c. 26, § 18,

providing that when a bill to collect taxes

shall be dismissed on account of double
assessment the assessor shall be liable for
costs, does not provide an exclusive remedy
so as to relieve the county of liability.
State V. Alexander, 115 Tenn. 156, 90 S. W.
20.

Tort or contract: Where personal prop-
erty has been coilverted the owner may
waive the tort and sue in assumpsit. Foun-
tain V. Sacramento, 1 Cal. App. 461, 82 P.
637. Could do so under complaint merely
alleging the common counts for goods sold.
Kleinbohe v. Hoffman House of New York,
97 N. T. S. 1122. May sue in assumpsit on
the wrongdoer's implied contract to pay t'le

value of the property. Tidewater Quarry
Co. V. Scott [Va.] 52 S. E. 835. Where de-
fendant canceled a contract by which plain-
tiff was to conduct a horticultural depart-
ment in defendant's store and refused to
surrender the goods, plaintiff could waive
the conversion and sue for breach of con-
tract. New York Market Gardeners' Ass'n
V. Adams Dry Goods Co., 100 N. Y. S. 596' A
passenger wrongfully ejected may sue on
contract or in tort at his election. Del-
monte v. Southern Pac. Co. [Cal. App.] 83
P. 269. Where a bill of lading was sent to a
bank as security for an attached draft and
the carrier wrongfully delivered, the goods
to another, the bank could Ijring trover
against the carrier or detinue against the
party to 'whom delivery was made. Tisho-
mingo Sav. Inst. V. Johnson, Nesbitt & Co.
[Ala.] 40 So. 503.

9. There must be two remedies between
which one has the right to elect. Defense
that in another action plaintiff had set up
a claim for damages for defendant's refusal
to sell and deliver certain goods did not
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hie to the same state of facts" are inconsistent," he caEnot have both^^ i^^t ^my be
required to elect between them." A distinction must be made between an election
and a mistake of remedy." Thus an attempt to apply a remedy not in existence
does not bar the right to subsequently invoke the proper one." The doctrine may
be invoked against a defendant as well as against a pMntiff."

show an election so as to defeat an action
In replevin for the g-oods. Porter v. Fuld &
H. Knitting Co., «9 N. Y. S.- 815.

10. The doctrine of election of reme-
dies applies only where a party Iiav-
ing elected to pursue one of two
Inconsistent remedies open for the as-
sertion of a right arising from the same
state of facts is thereby estopped from after-
wards pursuing the other. Watson v. Per-
kins [Miss,] 40 So. 643. Did not apply where
plaintiff sought to recove,r land on the
ground that a trust deed was void and also
on the ground of subrogation if it was not
void, as she could assert any number of in-
dependent grounds. Id. Did not apply
where complaint stated two separate causes
of action, one for unlawful seizure of prop-
erty and the other for false imprisonment.
Barfleld v. Coker & Co., 73 S. C. 181, 53 S. E.
170.

11. The principle oif election does not ap-
ply to consisting and consistent remedies:
The recovery of an unsatisfied judgment for
the price of personalty is not a bar to a
subsequent action for damages for fraud in
obtaining the property. Standard Sewing
Mach. Co, V, Ow'ings, 140 N. C. 503, 53 S. B.
345. An action on a contract and one to
recover damages for having been induced to
enter into it are not inconsistent as both
leave the contract undisturbed. The test is:
Are the facts necessary to support one reme-
dy consistent with those necessary to sup-
port the other? Palmer v. Goldberg [Wis.]
107 N. W, 4 78. Where plaintiff sued and re-
covered judgment on a note which he wa's
fraudulently induced to accept for certain
horses arid execution was thereafter re-
turned unsatisfied, he was not precluded
from thereafter suing for damages sustained
by a conspiracy to induce him to accept the
note. Id. The fact tliat the prayer sought
to recover the value of the horses instead of
the difference between them and tlie note
did not show inconsistency where the note
was worthless. Id, In Louisiana an opposi-
tion wherein the opponent alleges that he is

in possession of the property in dispute is

not a petitory action and hence does not
estop the opponent from afterTvards bring-
ing the possessory action. Williams' Heirs
v. Zengel [La.] 42 So. 153. One who sets up
the same matter as defense in one action
and as grronnd of recovei-y in a cross action
is required to elect between his remedies.
Defense and cross action in action on build-
ing contract. Hebert v. Dewey [Mass.] 77
N, B. 822,

13. Plaintiff could not have a forged deed
set aside and title to land of which his
mother died seised declared in him and at
the same time trace the proceeds of the
sale of the land into other land purchased
by his stepfather, who had placed the
forged deed on record and thereafter sold
the land. Darragh v. Rowe, 109 App. Div.
EfiO, 9G N. T. S. 666. Where plaintiff elected

to rescind a building contract he could not
recover for a breach, Meacham v. Gardner.
27 Pa. Super. Ct. 296,

13. A plaintiff who has sued both at law
and In equity at the same time and for the
same matter may be required lo elect be-
tween the two tribunals. Where the per-
sonal representative of a deceased complain-
ant in a federal court of equity failed to
revive the suit for more than ei.^hteen
months, but meanwhile instituted proceed-
ings in a,nother Jurisdiction for the same
relief, this constituted an election which en-
titled defendant to a dismissal. Brown V.
Fletcher, 140 P. 639.

14. An unsuccessful attempt to enforce
a remedy which a party mistakably believed
to be applicable is not an election so as to
preclude his invoking a proper remedy.'
That plaintiff was unsuccessful in a suit on
a certificate of deposit because it had been
paid by notes of third persons did not pre-
clude her from suing the bank for the pro-
ceeds of the notes collected by it. Lemon
V. Sigourney Sav. Bank [Iowa] lOS N. W. 10*.

15. A purchaser of land refused tender of
a warranty deed and insisted on one under
an order of the probate court, which being
refused he brought an action at law for
damages, but was defeated. Thereafter the
vendor refused to deliver the warranty deefl.
Held there was no election of remeciies bar-
ring specific performance. Wilson v. Knapp
[Mich.] 12 Det, Leg, N. 917, 106 N. W. 695.
Suit to rescind a contract for misrepre-
sentation and default of performance, dis-
missed on its merits, held no defense to
an action to enforce the contract, Barnsdall
V. Waltemeyer [C, C. A,] 142 P, 415, Un-
successful prosecution of action at law^ upon
insurance policy did not bar suit in equity
for reformation of policy and recovery tliere-
on . as reformed. -Northern Assur. Co. V,
Grand View Bldg. Ass'n, 27 S. Ct. 27. Pro-
ceeding under a void statute to condemn
land for a private road did not preclude the
assertion of a prescriptive right. McKlm v.
Carre, 72 Kan. 461, 83 P. 1105. The party
must have actually at his command two
inconsistent remedies. Southern R. Co. T.
Attalla [Ala.] 41 So. 664. Since an owner of
personally converted by another cannot
waive the tort and sue for money had ana
received unless there has been a sale of Vhe
property by the latter, the fact that plaintiff
in an action for conversion had previously
sued in assumpsit was no defense ^here it

was not shown that defendant had sold the
property. Id. Certain heirs cited tlie ad-
ministrator to account for che proceeds of a
sale of land made by him. Later they re-
covered the land in ejectment against the
purchaser hut lost it on its being subjected
to the claim of a creditor of the purcliaser
as against whom they were estopped because
of their election to claim the proceeds of

the sale. Held they were not precluded from
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Where a statute creates a new right and also prescribes an adequate remedy

/or its enforcement, the prescribed remedy is exclusive,^' but where a right already

exists at law or in equity, a new remedy given by statute is cumulative.^®

(§ 2) B. Of rights and estates}^—One may have two or more rights under a

given condition or state of facts,^" but he will not be permitted to act upon and de-

rive the benefits of two inconsistent rights at the same time.^^ As applied to instru-

ments of donation the doctrine of election rests upon the principle that one cannot

.

take under and against an instrument at the same time.^* A widow is put to an
election between accepting the benefits conferred on her by her husband's will and
lier statutory rights in his estate.^^ If a widow dias without making an election,

the right to collect a legacy vests in her personal representative.^* In some states

a widow may elect between dower and a child's part.^^ Beneficiaries in a will may
renounce its provisions and divide the property between themselves by contract.-"

demanding an accounting as against a surety
on the administrator's bond. "Worthy V.
Battle, 125 Ga. 415, 54 S. B. 667.

16. Defendant "wlio had sued for breach of
warranty of a horse could not defend an
action on the note for the price on the
ground of fraud in procuring it by false rep-
resentations as to the horse. Davis v.

Schmidt, 126 "Wis. 461, 106 N. "W. 119.
17. Richardson v. People's Life & Ace.

ins. Co. [Ky.] 92 S. "W. 284.
18. Statute authorizing attorney general

\o apply for receiver for insolvent insurance
company did not take away right of cred-
itors to so apply. Richardson v. People's
iife & Ace. Ins. Co. [Ky.] 92 S. W. 284.

19. .See 5 C. L. 1080.
20. The fact that an agreement between

husband and wife in regard to the latter's

will creates a trust in favor of the children
fn property devised by her to him does not
deprive the children of the right to have the
will annulled for fraud in procuring such
agreement. They may enforce the trust or
have the will annulled for fraud where hus-
land did not intend to perform his part of

the agreement when it was entered into.-

Morrison v. Thoman [Tex.] 89 S. W. 409.

See, also, [Tex. Civ. App.] 86 S. "W. 1069.

21. The owner of a copyright cannot at

the same time have the benefit of the copy-
Tight statute and also retain his common-
law rights. Bobbs-Merrill Co. v. Straus [C.

C. A.] 147 F. 15. The constitutionality of the
trade-mark act of Congress of February 20,

1905, cannot be questioned by the owner of

a trade mark who, as permitted by that act,

opposes the registration of a rival's trade
mark. Buchanan-Anderson-Nelson Co. v.

Breen, 27 App. D. C. 573; Gaines v. Carlton
Importation Co., 27 App. D. C. 571; Gaines v.

Kneoht, 27 App. D. C. 530.
22. One will not be permitted to hold un-

der and against a will at the same time.
"Where a husband attempted to devise the
•wife's land and made other beneficial provi-
Blons for her in the will, and the wife failed
to renounce the will within the statutory
period, she could not thereafter assert title

to the land. Young v. Biehl [Ind.] 77 N. B.
406. "Where a testatrix made an invalid
devise of real estate to defendant and in

the same will bequeathed other property
©f her own, one-half to defendant and one-
talf to certain infant legatees who would
Bhare in the realty if the devise thereof was

set aside, on the vacation of such devise the
court should make a proper election for the
infants between their interest in the realty
and the property bequeathed to them.
Thom V. Thorn, 101 Md. 444, 61 A. 193.
"Where a husband devised to his wife a life
estate in lands belonging to her, together
with other personal property, the proceeds
of the land to be divided among others after
the death of the wife, the latter was re-
quired to elect to accept or reject the will.
Sorenson v. Carey [Minn.] 104 N. "W. 958.
But under Shannon's Code, § 4023, declaring
that property exempt by law shall on the
death of the husband pass as exempt prop-
erty to the widow and n-ot to the executor,
the widow is entitled to the exempt prop-
erty, though she otherwise accepts the pro-
visions of a will which purports to dispose of
all the property Including that which is

exempt. Rowlett v. Rowlett [Tenn.] 95 S. "W.
821.

23. See, also. Dower, 5 C. L. 1043; and
"Wills, 6 C. L. 1956. A widow cannot take
under her husband's will and at the same
time take dower inconsistent therewith.
"Where testator had directed that after re-
marriage or death of widow the property
should go to his daughter. In re Johnson's
Estate, 50 Misc. 99, 100 N. T. S. 373. A
different intent being manifested by the will,
where a testator dfevised all his land to his
wife for life and provided for the erection
of tombstones after the wife's death, the
price thereof to be realized from a sale of
"the above described lands," and also provid-
ed that after the wife's death all the land
should be divided among his children, the
widow could not take under the "will and also
under the statute but was bound to elect.

Parker v. Parker [Iowa] 106 N. W. 8.

24. The effect of the widow's death within
the year allowed for election without mak-
ing an election, is not to destroy the legacy
but to vest the right to collect it in her
executor. Flynn v. McDermott, 183 Nt°Y. 62,

75 N. E. 931. •

25. Rev. St. 1892, §§ 1S30, 1833, provide
how the widow may dissent from the provi-
sions of a will and also give her the riglit

to elect between dower and a child's part.
Saxon V. Rawls [Fla.] 41 So. 594.

2«. A contract between beneficiaries re-
nouncing provisions in a will and providing
for a division of the property is valid
though its eftiect is to deprive the state of
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§ 3. Waiver in general; definition."—^A waiver is an intentional relinquish-

ment of a known right.^* A waiver contrary to an' express statute is inefEectual.^"

§ 4. Acts and indicia of election and waiver.^"—^The doctrine of election differs

from that of estoppel in its broadest sense in that the party invoking it need no't

always show that he will suffer any material disadvantage unless his adversary be

required to abide by his election.*^ An electiop. is usually evinced by the doing of

some decisive act indicating a choice/^ hence the act or acts must be done with full

an inheritance tax otherwise assessable on a
devise 'to a collateral legatee. In re Stone's
Estate riowa] 109 N. W. -455.

27, 28. See 5 C. L. 1082.
2». Under Code 1896, § 2038, as amended

Iby act February 23, 1899, laborers' wages to
the amount of $25 are exempt from garnish-
ment, notwithstanding a waiver by the
debtor of his exemptions. Richardson V.

Kaufman, 143 Ala. 243, 39 So. 368. Statute
not unconstitutional by reason of the fact
that the constitution allows a debtor to
waive his exemptions. Id. Did not impair
the obligation of a contract made after its

enactment. Id.

30. See 5 C. L. 1082.

31. Election of remedies. In re Peder-
Sdn's Estate [Minn.] 106 N. W. 958.

Note: Tile relation between the two is

intimate. Thus matter of eauitable estoppel
and election may lie in the same situation.
An estoppel as to certain facts may con-
clude the facts indicative of an election be-
tween rights depending on those facts [Ed-
itor],

32. Aets held to constitute an eleetion:
When a party has two inconsistent remedies,
any decisive act done by him with knowl-
edge of his rights and of the facts deter-
mines his election of his remedy. Bringing
of suit on one theory held electign precluding
enforcement of alternative remedy. Klip-
stein & Co. V. Grant [C. C. A.] 141 F. 72.

The doctrine of election of remedies applies
where a party who actually has at hand two
inconsistent remedies with full kno"wledge
of sucli fact proceeds to enfo,rce one of these
remedies. Turner v. Grimes [Neb.] 106 N. "W.

465. Where a notice in a copyrigiited publi-
cation recited that a sale at less than $1
woflld be treated as an infrlngenint of the
copyright, the publisher thereby elected to

pursue that remedy for a violation of the
notice and could not maintain injunction to
restrain the sale. Bobbs-Merrill Co. v.

Straus [C. C. A.] 147 F. 15. A vendee who
notified his vendor that because of insuffi-

ciency of title he would not accept a con-
veyance of land and claimed stipulated dam-
ages for the vendor's breach, thereby elect-

ed to pursue his remedy at law in damages
and was not thereafter entitled to specific

performance. Sutton v. Miller, 219 111. 462,

76 N. B. 83S. Any unequivocal act whereby
a seller with knowledge of the buyer's
fraud elects to treat the sales as valid,

whether made in court or not, is, sufficient to

prevent a subsequent rescission. Seeley v.

Seeley-Howe-Le Van Co. [Iowa] 105 N. W.
380. A vendee by suing for breach of war-
ranty thereby elected his remedy and could
not thereafter defend an action on a note
given for tlie price on the ground of fraud-
ulent representations. Davis v. Schmidt, 126

Wis. 461, 106 N. W. 119. Institution of suit

for breach of -n-arranty constituted an elec-
tion of remedy for the breach, 'althougli tlie

vendee subsequently amended his complaint
so as to set up a different cause of action. Id.

A de jure officer of a municipality who
brought an action and recovered judgment for .

his salai-y against a de facto ofllcer to whom
it had been paid, thereby made an election
of remedies and could not thereafter recover
ngrainst the toii'n because he failed in execu-

j

tion against the judgment debtor. Samuels
V. Harrington [Wash.] 86 P. 1071. Where a
pledgor denaanded an accounting by the
pledgee of profits and also of the proceeds
of a wrongful sale and sued to recover sucli

suras, he thereby waived the conversion so
that defendant was not entitled to a jury.
Deraars v. Hudon |Mont.J 82 P. 952. Where
a bank as holder of a bill of lading as se-
curity for a -draft had the right to maintain
conversion against a carrier for wrongful
delivery of the goods to another and also
the right to bring detinue against the party
to whom the goods ^were- delivered, the as-
sertion of the bank's claim in a suit against
the seller of the goods in which the goods
were attached was an election to pursue the
latter remedy. Tishomingo Sav. Inst. v.

Johnson, Nesbitt & Co. [Ala.] 40 So. 503.

Where a deed imposed upon the grantee cer-
tain conditions relative to 1:he platting of the
property and similar conditions upon the
grantor as to the remainder, and upon breacli
of the condition by the grantee the grantor
treated the agreement 'as rescinded and
platted his own property in violation of th'e

condition, he could not thereafter recover the
premises from the grantee. Tower v. Como-
ton Hill Imp. Co., 192 Mo. 379, 91 S. W. 104.

The filing of a complaint after the default
of a mortgagor is a sufficient notice of elec-

tion by the mortgagee to claim the whole
amount due. San Gabriel "Valley Bank v.

Lake View Town Co. [Cal. App.] 86 P. 727.

Ellectlou under or against a -will: Wliere
a husband devised land belonging to his wife
to others, and other property to her, the

wife's express assent to the terms of tlie will

at the time It -was made, coupled with tlie

fact that after the husband's death she ap-
propriated the property devised to her, con-
stituted an election to abide by the will.

Sorenson v. Carey [Minn] 104 N. W. 958.

"Where a testator devised certain property
to his wife and the residue in trust, the
income to be paid to his wife during life

or until she remarried, and the widow prior

to her remarriage took the income from the

entire estate without suggestion that she was
claiming dower only, she thereby elected to

take under the will. In re Johnson's Estate,

50 Misc. 99, 100 N. Y. S. 373. An action by
plaintiff to enforce a contract made by de-

cease4 to pay an annuity for services ren-

dered -svas an election to take under the con-
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knowledge of the facts and legal rights.^' An election to take under or against a

will must be made within a reasonable time or the time prescribed by statute unless

an extension is granted.^* A failure to act is sometimes held to constitute an elec-

tract and to waive a provision in
,
a will

executegl by deceased. Parsons v. Teller,
97 N. 1. S. 808. Under the law as It sto,od in
1S72, a widow who was called upon to elect
between testamentary provisions and her
statutory rights in her deceased husband's
estate was required to signify her choice
by open avowal or affirmative act only when
her aim was to accept under the will.
O'Brien v. Knotts, 165 Ind. 308, 75 N. E. 594.
On the issue of a widow's election to take
under a will there must be some clear and
positive evidence that the widow consented
to surrender her statutory rights. Id. .Evi-
dence held to sustain finding that a widow
elected to take her statutory estate instead
of a devise. Id.

Aots held MOi to coustitute an election:
Where an entire contract for the manufac-
ture of law reports contained subsidiary pro-
visions as to performance and instalments,
an action for a breach with respect to cer-
tain instalments was not necessarily an elec-
tion of remedies so as to bar a subsequent
action for other instalments. Jones &
Co. V. Gammel-Statesman Pub. Co. [Tex.
Civ. App.] 94 S. W. 191. The question whether
plaintiff had elected to terminate a contract
by suing to recover instalments was properly
left to the jury where in a subsequent action
to recover further instalments it could not
be determined as a matter of law from an
inspection of the record in the prior action
whether plaintiff had so elected. Id. The
taking of an appeal from an order establish-
ing a highway, which appeal was dismissed
for irregularity, a subsequent filing of a
claim for damages allowed in part by the
commissioners after notice of an attempt
to witl\draw it, and an appeal from the order
allowing the claim in part was not an elec-
tion on plaintiff's part to take damages so
as to preclude injunction restraining the
establishment of the road. Johnson v. Clon-
tarf [JVIinn.] 108 N. W. 521. By charging de-
fendant in one count as guarantor and in

another as indorser of a note plaintiff did
not elect to hold defendant in either capac-
ity. Lloyd & Co. V. Matthews, 119 111. App.
646. Course pursued must be inconsistent
with subsequent election. Where land was
conveyed in consideration of maintenance and
support an action in damages for breaches
on the part of the grantee committed prior
to the action, and receipt of payments after
such breaches, was not an election between
remedies as to subsequent breaches so as^to
defeat an action to rescind the contract be-
cause of the subsequent breaches. Gall v.

Gall, 126 Wis. 390, 105 N. W. 953. Intention
to elect must be manifested either by word
or conduct. A secret resolve is not sufficient.

The institution of an action of forcible de-
tainer is not notjce of an election to termi-
nate the tenancy for nonpayment of rent
so as to authorize the maintenance of such
action -wiithout further notice. Lane v.

Brooks, 120 111. App.. 501. An action by a
widow to contest the probate of her hus-

band's will is not an election to take dower
If the will is set aside or to take under the .

will if it Is sustained. Did not preclude her
executor from collecting the legacy. Flynn
v. McDermott, 183 N. T. 62, 75 N. E. 931.

33. Evidence held to sustain finding that
a seller with knowledge of fraud in the sale
elected to treat the sale as valid so as to
preclude recovery of the goods. Seeley v.
Seeley-Howe-Le Van & Co. [Iowa] 105. N. W.
380. Where the fraudulent buyer disposed of
some of the goods but retained the rest in
stock and the seller attempted to collect the
entire account without distinction between
the goods disposed of and those in stock,
he thereby ratified the entire sale and elect-
ed to treat it as valid. Id. Evidence tliat
plaintiff's attorney at the time of commen-
cing an attachment suit for the price of
goods had no knoTvledge of fraud held in-
sufficient to deprive the suit of its effect as
an election to affirm the sale and bar a re-
scission of the contract. Baker v. Brown
Shoe Co. [Arjc.] 95 S. W. 808. Where plain-
tiff's officers had knowledge of the fraud
but failed to communicate it to its attorney,
plaintiff was b6und by such knowledge. Id."

When defendant introduced the record of the
former suit to recover the price of the goods,
the burden fell upon plaintiff to show igno-
rance of the facts. Id. The fact that a leg-
atee under a will filed a petition for its pro-
bate was not an election to take under the
will "Where she did not have knowledge of
the circumstances under which the vi^ill ^vas
executed and of her rights. In re Pederson's
Estate [Minn.] 106 N. W. 958.

Wido-%v*s election: To constitute an elec-
tion on the part of a widow to
waive dower she must act with full
kno-v^'ledge of all her rights and it

must appear that she intended" by lier acts
to take under the will. Occupancy of home-
stead held no election. Mellinger v. Mellin-
ger [Ohio] 76 N. E. 615. The duties enjoined
upon the probate court by § 5964, Rev. St.

1905, are judicial duties, and a deputy clerk
of that court cannot receive the election of a
widow or widower to take under a will;
Mellinger v. Mellinger [Ohio] 76 N. E. TilS.

An election made before such deputy and
entered of record may be vacated on applica-
tion of the party making it to a court of
equity. Id. Evidence held to show that a.

widow accepted the provisions of her hus-
band's will with full knowledge that she
would thereby preclude herself from enfor-
cing a note. In re Haskell's Estate, 212 Pa.
469, 61 A. 1018.

34. Where a husband applied under the
statute for an extension of time within which
to waive the provisions in his wife's will,

the burden was on him to show that justice
required it. Jaques v. Chandler [N. H.)
62 A. 713. The provision "for good cause
shown" in Pub. St. 1901,' c. 186, J 13, and
c. 195, § 14, providing that a husband must
elect to take against his wife's will within
one year after her decease, unless the judge
shall extend the time "for good cause .shown"
means whenever it would be reasonable and
just to do so or whenever justice requires it.

Id. Findings held Insufficient to justify an
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tion.^= Of two rights or remedies a party will be presumed to have elected the one
more beneficial to him.'"

A waiver may coaisist of acts which clearly evince an intention to abandon a
certain right/' or which are inconsistent with an intention to insist upon it.'" Fail-

extension of time to waive the provisions in
tlie wife's win wiiere the husband was not
misled and tnere was no finding that if he
had anticipated a rise in the value of cer-.
tain stock he would have waived the will.
Id.

35. The failure of a widow to renounce
the provisions of her husband's will consti-
tutes an election to affirm it and waives stat-
utory rights. Young v. Biehl [Ind.] 77 N. B.
406.

3C. Where a petition filed in the district
court states facts sufficient to entitle plain-
tiff to both legal and equitable relief and
prays relief, a part of which only can be
had at law but all of which can be had in
equity, the pleader will be held to have in-
tended to invoice the chancery and not the
common law powers of the court. Ames v.
Ames [Neb.] 106 N. W. 584. After filing siich
petition plaintiff may elect to proceed at law
but to do so he should manifest his election
by some unequivocal act wliioh commits him
to the theory that he has abandoned' his
claim to equitable relief. Id. A mere de-
mand for a jury to try the issues of fact
would not warrant the Qourt in assuming
that plaintiff has abandoned his claim to
equitable relief. Id.

37. Whether the assertion of one of two
consistent rights is a waiver of the other
is a question of intention and is governed by
the doctrine of waiver of rights. Watson v.
Perkins [Miss.] 40 So. 643. A conditional
offer to waive a right must be accepted and
the conditions complied "with. Complainant
did not waive her right to set aside a void
sale of land under a trust deed where her
offer to abide by the sale on certain condi-
tions was not accepted and acted upon. Id.

An insured held not to have waived his right
to an endowment under his policy and to have
consented to have his policy turned into one
for life where he made unnecessary payments
on representations of the insurer that they
were necessary to keep the policy alive
pending the receipt of funds with which to
pay the endowment. Hopkins v. Northwest-
ern Nat. Life Ins. Co., 41 Wash. 592, 83 P. 1019.

Complainant not precluded from asserting
the • invalidity of a void foreclosure sale
where without knowledge of all the facts
connected therewith she accepted a surplus
as part payment on a note. Wasserman v.

Metzger [Va.] 54 S. E. 893. Where a testator
devised an estate subject to the widow's
dower and provided for a disembarrassment
of the trust estate from dower by agreement
between the widow and the trustee, neither
the v/ldow's consent to the assumption of

jurisdiction by the court, nor a declaration
in her answer of her willingness to free the
estate from her doTjer after a construction
of the words "dower or thirds," could be re-

garded as a waiver of her right to have her
dower assigned in case no agreement was
made between her and the trustee. Shipley
V. Mercantile Trust & Deposit Co., 102 Md.
64 9, 62 A. 814. Where the grantee in a deed

(

made in consideration of support and main-
tenance committed a breach by selling the
premises without the grantor's knowledge
and without making provision for her, and
the" vendees claimed to be bona fide pur-
chasers, the grantor had a right to submit
to the contract of sale without jeopardizing
her right to rescind for breach of the condi-
tion. Gall V. Gall, 126 Wis. 390, 105 N. W.
9B3.

38. Waiver of grounds of nonliability:
Where a party gives a reason for his deci-
sion and conduct touching nnything involved
in a controversy, he is estopped after litiga-
tion has begun from changing his ground
and putting his conduct on another and dif-
ferent consideration. Where a bank refused
to honor a check solely because payment 'had
been stopped, it Qould not at the trial justify
on the ground of no funds. First State Bank
v. Stephens Bros. [Neb.] 105 N. W. 43.
Other acts of waiver: An heir who joins

his wife in the execution of a mortgage on
land devised to her by his ancestor thereby
waives his right to attack the will. Could
not thereafter attack will on ground of men-
tal incapacity. Starkey v. Starkey [Ind.] 76
N. E. 876. A provision in a building contract
that applications for extension of time must
be made in writing within twenty-tour hours
held waived where all delays were occa-
sioned by the owner's architect and he led
the contractors to believe that an extension
would be granted without such application.
Huber v. St. Joseph's Hospital [Idaho] 83 P.
768. Held error to exclude evidence of such
waiver. Id. Recovery of damages for fail-
ure to deliver an instalment of goods under
an entire contract is a bar to a Subsequent
action for failure to deliver subsequent in-
stalments. Pakas V. Hollingshead, 184 N. T.
211, 77 N. B. 40. Provision in logging con-
tract requiring defendant to do the work
during the first of two seasons unless notified
to the contrary before July 1, held waived
by plaintiff's notifying defendant after that
date not to begin work until satisfactory
arrangements could be made for the trans-
portation of the logs. Mueller v. Cook, 126
Wis-. 504, 105 N. W. 1054. A vendee of land
could not recover of the vendor because of a
shortage in acreage after payment of the
full purchase price with full knowledge of
the shortage. Fields v. Fields [Va.] 54 S. E.
888. A carrier held "estopped" to object that
a shipper's claim for damages to cattle was
not verified where its agent retained the
notice and acted upon it. Farmers' Bank v.

Wabash R. Co. [Mo. App..] 95 S. W. 286.
Stockholders of a corporation who consented
to the entry of a judgment whereby title to
certain land was established and confirmed
in one C, thereby precluded themselves from
afterwards asserting any equity or trust so
as to prevent the property from passing to

the trustee in bankruptcy of C. In re Cof-
fin, 146 F. 181.

Helil not to constitute a Tvaiver: A mort-
gagee of chattels by calling on one who
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lire to assert rights within a reasonable time^" or to raise a proper objection at' the

proper time*" may also constitute a waiver. An express valid agreement fixing the

rights of the parties in the case of future contingencies will ordinarily exclude corn-

converts them to pay him the amount realiz-
ed therefrom does not waive his right to
sue in conversion. Baker v. Hutchinson
[Ala.] 41 So. 809. One who is in posses-
sion of personal property under a valid
lien and gives timely notice of his claim^ to
the officer does not lose his right to claim
tlie property by purchasing it at a sale un-
der execution against tlie owner. Bro'wn v.

Petersen, 25 App. D. C. 3&9. One selling
a chattel on condition that title remain in

him until the price is paid does not lose
title by suing and recovering Judgment for
the price, the same not being paid. Forbes
Piano Co. v. Wilson [Ala.] 39 So. 645. Credi-
tors of estate of father were also creditors
of estate of his son and filed claims against
botli estates and commenced suit thereon.
Representative of father was not a party
to suits against estate of son. Cases were
heard together and in those against son de-
cree was rendered subjecting son's interest
in lands derived from his father to sale.

Held that creditors "were not inconsistent in

failing to assert their debts against the es-

tate of the father in the suits against the
son's estate so as to preclude them from
maintaining their suit against the father's
estate. Davis' Adm'x v. Davis, 104 Va. 65,

51 S. E. 216. That a purchaser of mining
macliinery made payments for materials used
in tli.e construction of the plant did not oper-
ate as a waiver of his right under the con-
tract to reject the whole plant. Ark-Mo.
Zinc Co. v. Patterson [Ark.] 96 S. W. 170.

The receipt by a landlord after notice to

quit of rent for a new term or part there-
of is a waiver of his right to demand pos-
session under that notice, but receipt of rent

for the current montli pending a notice to

quit does not have that effect. Byrne v.

Morrison, 25 App. D. C. 72. Tliat certain

landowners cultivated a part of land un-
lawfully drained by an irrigation company
did not -amount to a waiver of their right

to recover damages and enjoin the main-
tenance of a dam. Madson- v. Spokane Val-

ley Land & Water Co., 40 Wash. 414, 82 P.

718. Lessors of a coal mine held not to have
waived their right to collect royalties for

coal mined and not accounted for by ac-

cepting minimum royalties where they 'had
no knowledge of the -mining of any excess

of royalty coal over the amount paid for.

Hoyt V. Kingston Coal Co., 212 Pa. 205, 61

A. 885. City patrolman merely by accepting
a less compensation per month than that
to which he was legally entitled did not
thereby lose his right to the additional com-
pensation. City of Chicago v. McNally, 117

111. App. 434. Taking the note of a con-
tractor by a subcontractor for a debt which
is a lien and negotiation of it at a bank
does not waive the lien wliere he is com-
pelled to take up the note. Mivelaz v. Gen-
ovely [Ky.] 89 S. W. 109. That a payee on
tender of payment of a note stated that he

did not desire the money but wished it to

be used for another purpose did not pre-

clude him from subsequently demanding pay-

ment. Leask v. Dew, 102 App. Div. 529, 92

N. T. S. 891. Where the attorney of the
holder of an attachment lien on property
subject to a mortgage directed tlie sheriff
not to sell the property at the time, but
it was not shown that the attorney had au-
thority to waive or intended to waive tlie

attachment lien, such facts were insufficient
to show a waiver of the lien. Katz v. Oben-
chain [Or.] 85 P. 617. Where a court had
no jurisdiction to appoint any one to the of-
fice of special administratrix of an estate,
the fact that testator's widow asked that she
be appointed did not estop her to object
to the appointment of another. State v. Dis-
trict Ct. [Mont.] 85 P. 1022. That com-
plainant petitioned the city to pave a street
did not preclude her suing to enjoin a change
of grade. Town of New Decatur v. Smith
[Ala.] 41 So. 1028. Plaintiff held not pre-
cluded from suing for forcible entry on the
ground tliat defendants chiseled away a por-
tion of her -wall v^hich they claimed pro-
jected over their land, by the fact that when
told of such projection she said tiiat she
did not want anything that did not belong
to her, and that she underpinned her wall
when defendants began to excavate. Holz-
hausen v. Haskins, 115 Mo. App. 261, 91 S.

W, 110. A deed required the grantee to erect
and maintain a stone wall. Held the gran-
tor, by acquiescing in the putting in of a
wooden vpall, did not waive his right to a
stone wall under the covenant "when a ne"w
wall "w^as necessary by reason of the grantee
removing the first wall. Flege v. Coving-
ton & C. El. R. & Transfer & Bridge Co.
[Ky.] 91 S. W. 738.

39. Failure to seasonably rescind, on the
ground of fraud, a cojitract for, the purchase
of the right to operate burial associations.
Burk V. Johnson [C. C. A.] 146 F. 209. Where
a sale of property under a trust deed was
voidable at a widow's electjon for violation
of her demand upon the trustee that prop-
erty other than tlie homestead should be sold
first to pay debts, but in an action by the
purchaser to recover possession the "widow
failed to assert her right to vacate it, she
thereby waived her right to have it set

asi<3e. Weber v. McCleverty [Cal.] 86 P. 706-.

40. See, also, Saving Questions for Re-
view, 6 C. L. 1385. Defendant who after

a change of venue from a special judge to

another court demurred to the complaint
and excepted to the overruling thereof, tliere-

by waived his right to object that the spe-
cial judge was improperly appointed.
Whitesell v. Strickler [Ind.] 78 N. E. 843.

Objection that complaint in suit to foreclose

a mortgage was insufficient for failure tn

state a definite amount as due held waived
by failure to Interpose special demurrer.
San Gabriel Valley Bank v. Lake View Town
Co. [Cal. App.] 86 P. 727. One who is joined
as defendant in a foreclosure proceeding
and appears and answers without making
objection to the joinder is precluded from
making such objection in a subsequent ac-
tion on the notes secured by the mortgage.
Black v. Thomson, 120 111. App. 424.
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mon-law rights.*^ Questions of waiver peculiar to insurance are treated elsewhere.^^

§ 5. Consequences of an election or waiver.^'-'—^A deliberate and intelligent

election between available but inconsistent rights or remedies bars a second elec-

tion.** It concludes the electing party**^ and operates in toto,*° but leaves him
free from any restraints in connection with the rights waived.*' Consistent reme-

41. Where city took indemnity bond from
street railway company fixing liability over
against the company for injuries to others,
this precluded—the city from suing the com-
pany in case. City of Pawtucket v. Paw-
tucket Elec. Co. [R. I.] 61 A. 48.

43. See Insurance, 6 C. L. 69. A letter
by an insurer to the- husband of the insured
stating that the amount of the policy wo\^lcl

be paid to him did not confer any right'?

on the husband by "way of "waiver where it

was optional with the insurer, to pay the
amount to others, there being notliing to be
waived. Ferretti v. Prudential Ins. Co., 49
Misc. 489, 97 N. Y. S. 1007.

43. See S C. L. 1084.

44. See, also, ante § 4. Where a party
with full knowledge of all the facts and
his rights makes a deliberate choice of one
of two or more appropriate but inconsistent
remedies, he is bound by his election and es-

topped from again electing and resorting to

another remedy. In re Pederson's Estate
[Minn.] 106 N. W. 958. Where the holder of

a check sues on the debt and proceeds i)y

garnishment of the bank, she is tound by
Iier election of remedies and is entitled to

nothing by virtue of holding the check as
against other holders of checks. Kuhnes v.

Cahill, 128 Iowa, 594, 104 N. W. 1025. Seller

who with knowledge of fraud in the sale

attempted to collect the price cannot there-
after elect to rescind and recover the goods.
Seeley v. Seeley-Howe-L,e Van Co. [Iowa]
105 N. W. 380. The election is conclusive

though no injury was done by reason of it

or would result from setting it aside. Id.

Nor can he recover tlie purchase price after

asserting title to and taking possession of

the property under the contract of sale.

Cooper V. Payne, 97 N. T. S. 863. Plaintiff

could not contend that his applying the

proceeds of a sale of the property on the

purchase money notes, negotiating some of

them and bringing action on others, con-

stituted an irrevocable election to affirm

the sale so as to preclude him from taking
the property as owner. Id. A suit for

breach of warranty is an affirmance of the

sale and precludes repudiation for fraud

though no damages are recovered. Davis v.

Schmidt, 126 Wis. 461, 106 N. W. 119. Where
plaintiff pleaded conversion of a team of

horses and the subsequent execution of a

bill of sale on defendant's promise to pay
a fixed price, he could not afterwards in an-

other action claim that title never passed

and recover for defendant's negligence. He
could not both treat the title as having pass-

ed and sue for the wrong. Turner v. Grimes

[Neb.] 106 N. W. 465. Where plaintiff sued

defendant in contract for money received

"as his agent," he thereby waived the right

to sue the agent for any tort involved in

receiving the money as agent. Starin v.

Fonda, 107 App. Div. 539, 95 N. Y. S. 379.

Where a widow elects to take under a will

by which land belonging to her is dispos-

ed of to others and othpr property is devised
to her, the election operates as a transfer
and disposal of her land. Sorenson v. Carey
[Minn.] 104 N. W. 958. Where claimant ac-
cepted a devise of land under a will whicli
recited that testatrix had acquired title

thereto by deed from her son, he could not
thereafter set up any claim of his own to
the land as heir of the son which would de-
feat any part of the will. Cunningham v.

Cunningham's Estate. 220 111. 45, 77 N. B.
95. A husband wlio, after the death of his
wife, accepted the provisions of a mutual will
between himself and his wife could not
thereafter revoke it or defeat it as against
the children by making voluntary convey-
ances. Bower V. Daniel [Mo.] 95 S. ^^^ 347.
Where a wife received her sliare of land
under an agreement with her husband for a
division thereof in settlement of a suit between
them, she could not assert any interest in
his part either against him or his grantee.
Rash V. Hart [Ky.] S9 S. W. 192. A suit by
an administrator of a deceased employee of
defendant railroad company, who was a
member of the relief department of that
company, to recover damages under the
statute for wrongfully causing the death
of the employee, bars a subsequent action
upon the membership certificate in such de-
partment when the administrator is the
same person named as beneficiary in the con-
tract. Chicago, etc., R. Co. v. Healy [Neb.]
107 N. W. 1005. A cause of action under
Kan. Gen. St. 1889, § 1192, to enforce the
double liability of a stockholder by motion
after an unsatisfied judgment against the
corporation, is not the same as one between
the same parties to enforce such liability

under §§ 1200, 1204, on the ground of one
year's suspension of business by the corpo-
ration, and the commencement of an action
upon one of these causes is a bar to the
prosecution of an action between thfe same
parties to recover a liability of the stock-
holder in the same corporation under the
other. Harrison v. Remington Paper Co.

[C. C. A.] 140 F. 385.

45. Where a defendant elected to treat

a submission to arbitration as a statutory

submission and it was void as such, lie could

not complain that the court disregarded it

and proceeded to trial. Nay v. Boston, etc.,

K. Co. [Mass.] 78 N. E. 547.

40. A widow who by electing to take

against a will thereby reduces the amount
which the executor would have taken as

legatee cannot thereafter invoke a provision

in the will requiring the executor to serve

for a nominal consideration. Murray's Es-

tate, 28 Pa. Super. Ct. 474.

47. Where a widow refused to take un-

der a will she, the executors, and all the

legatees, could enter into air agreement that

the win should be probated and the widow
should have the use of the realty during

life, the personalty to remain in the hands
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dies may be pursued concurrently but full Satisfaction in one is a satisfaction in

all.*^ A widow's election to take, against the will may be vacated for fraud*° in the

absence of laches/" but a renunciation of do-wer cannot be set aside for fraud as

against an innocent purchaser.^^ In- the absence of statute a v/idower who waives

the provisions of his wife's will in his favor is not entitled to a distributive share

of her personal estate.
^^

One who waives a known right will not be permitted thereafter to assert rights

inconsistent with his waiver.^''

§ 6. Pleading.''''

EliBCTIOXS."

§ 1. Deiiiiltlon of ]E;iectioii. lieeal Authori-
zation, Time, Place, and Notice (1230). Con-
stitutional Guaranties and Limitations (1232).
Time (1232). Place (1232). Election Dis-
tricts (1232.). Resubmission (1233). Notice
(1233).

§ 2. ISIigibility and Registration of Elec-
tors (1233). Residence (1234). Registration
(1236).

• § 3. Nominations h-y Convention or Peti-
tion (1237). Conventions and Nominations
(1237). Petitions (1237). Certificates and
Declination and Vacancies (1238). Contests
and Disputes (1238).

§ 4. Oillcial Ballot (1238). Questions Sub-
mitted (1239). Use of Party Name (1240).

§ 5. Primary Elections (1240). Control
by Party Committees (1242). Ballots for
Primaries (1242)

§ 6. Officers of Election (1243).
§ 7. Polling and Receiving the Vote

(1243). Voting by Machine (1244).
§ 8. Marking and Signing Ballot; Irregu-

larities and Ambignitics Therein (1244).
The Marks (1245). The Writing in of Names
(1246). I

^ § 9. Secrecy of Ballot and Distiaguishinie
Marks (1248).

§ 10. Count, Return, and Canvass, Custody
of Ballots and Recount; Determination of Re-
sult and Certiiieates (1247). Recount of Bal-
lots (1247). Determination of Result; Cer-
tificates (1248).

§ 11. Judicial Control and Superr^isio^
(1284). Mandamus (1249). Injunction (1249).

§ 12. Judicial Proceedings to Contest or
Review (1250). Rights and Remedies (1250).
Grounds for Contest or Review (1251).
Jurisdiction 1251). Notice or Summons;
Pleadings and Issues (1251). Dismissal
(1253). Preservation and Production of Bal-
lots (1253). Evidence (1253). Costs (1265).
Decision and Review Thereof (1255). Secur-
ity for Appeal; Costs (1256).

§ 13. Ott'enses Against Election Iiavtrs

(1256).

§ 1. Definition of election, legal authorization, time, place, and notice.^^—The
word "election" within the meaning of the statutes of Wisconsin includes a referen-

of the executors for investment and the
widow to receive the income and such part
of the principal as she might need from time
to time, and such agreement was valid as
against any subsequent creditor of a legatee.
Hess's Estate, 27 Pa. Super. Ct. 498.

48. One who having a right to sue two
parties jointly sued only one an-d recovered
judgment wliich was satisfied could not
thereafter sue both jointly. King v. Arney,
114 111. App. 141.

49. Complaint held to state cause of ac-
tion where widow's daughter, her husband,
and a judge had led complainant to believe
that testator was incompetent. Whitesell v.

Strickler [Ind.] 78 N. E. 845.

50. Complainant's delay sufficiently excus-
ed where at the time she was induced by
her son-in-law to take under the law she
was urged to silence about the matter £tnd

did not learn of the fraud until a few weeks
prior to her action to set aside the election.
Whitesell v. Strickler [Ind.] 78 N. B. 845. A
suit by a widow to rescind tor fraud an
election to take under the law as distin-

guished from an election to take under the
will may be brought at any time within six

years if sufficient excuse is given for her

delay. Id.

51. Complaint insufficient where it did not

charge grantee with participation in the
fraud or knowledge thereof. Campbell v.

Harris Lithia Spings Co. [S. C] 64 S. E. 31H.

52. Prior to Pub. La-ws 1903, c. 160, § 1,

there "was no statute in this state giving a
widower a distributive share in the wife's
personal estate after having waived the
provisions of her will in his favor. Stewart
V. Skolfield, 99 Me. 65, 58 A. 56.

.IS. See, also, ante, § 4. A vendee of
land who accepted a deed and paid for the
land therein described, after being notified
by the vendor, that owing to a mistake in

the survey the d^ed did not include all the
land contracted for, could not thereafter
claim the land excluded as against a subse-
cjuent purchaser thereof. Williams v. Vir-
ginia-Pocahontas Coal Co. [W. Va.] 53 S. E.

923. Where a lessor waived a provision
in the lease requiring the lessee to redeliver
the property leased at specified place by ac-
cepting the property at another place, it

could not thereafter hold the lessee's sure-
ties liable for the expense of removing the
propeity or claim any further rent. Whito
River, etc., R. Co. v. Star Ranch & Land
Co. [Ark.] 91 S. W. 14.. A contractor who
failed to perform a contract for the construc-
tion of a public ditch and participated ii»

subsecxuent proceedings looking to the let-
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dum vote to decide a question of policy.'"' No election is valid unless called by au-

thority legally exercised,"* which for certain matters of local policy must be invoked

by the filing of a petition"^ properly signed''^ and acknowledged"' by the requisite

number of citizens' qualified thereto"* praying the submission of the matters to be

voted upon."" Authority to call special elections to vote on local propositions is usu-

ally vested in municipal authorities.^ A munici^palitjr'a powers may be exej^cised by

vote of the citizens^ when no other mode is designated, and the municipality may
regulate the mode of such election. The order or precept for an election must

with substantial accuracy describe the thing or oflice to be voted upon.^ A pre-

cept for a special election is seasonably issued if giving time to call a nominating

caucus.* General laws govern in matters relating to local elections but not specially

regulated,^ but the penal provisions of the Arkansas general law have been held in-

applicable to certain local elections.*

ting of a new contract by putting in a bid
could not, after failing to get the contract
under his bid, contend that he should be
permitted to perform the same work under
his old contract. Brown & Co. v. Pottawat-
tamie County Sup'rs [Iowa] 105 N. W. 1019.

One who abandoned a contract by which he
was to assist in the perfection of an appli-

ance in consideration of an interest in any
patent which might be obtained, held "es-

topped" to assert an interest in the patent
after it was obtained by the assistance of

another. Stitzer v. Withers [KV.] &1 S.

"W. 277.

54. See 3 C. L. 1181.

91. Scope of topic: The law of election

is not regarded as including that of offices

and officers or their remedial rights (see

Officers and Public Employes, 6 G. L. 841;

Mandamus, 6 C. L. 496; Quo Warranto, 6

C L. 1190),, nor does it include appointive
votes, whereby public bodies like "boards"
or "councils" choose' officers (see Officers and
Public Employes, 6 C. L. 841). Many ques-
tions pertaining to elections whereby voters
act on matters of law or local policy sub-
mitted to them are not susceptible of gen-
eralization, therefore in addition to this

topic the topics Animals (stock law elec-

tions), 7 C. L. 120; Constitutional Law (adop-
tion and amendment), 7 G. L. 691; Intoxicat-
ing Uquors (local option elections), 6 C. L..

165; Municipal Bonds, 6 C. L. 704; Municipal
Corporations, 6 G. K 714; Public Works
and Improvements, 6 C L. 1143; Schools
and Education^ 6 C. L. 1415, should be con-
sulted as to elections specially relating to

such matters.
03. See 5 G. L. 1065.

93. Issuance of school bonds. Hall V.

Madison [Wis ] IC? N. W. 31.

94. The county court's order authorizing
an election under the local 'option law,
made by the county judge and one coun-
ty commissioner in vacation, after an ad-
journment of the • regular term and with-
out a special term having been called. State
V. Rhodes. COr.] 85 P. 332.

95. Under § 16 of the Liquor Tax Law the
local option question cannot be submitted
except on the filing of a petufiou duly
signed and acknowledged. Kennedy v. War-
ner, 51 Misc. 362, 100 N. T. S. 616.

9«. A petition for the submission of the
local option question under the Liquor Tax

Law, Laws 1896, p. 57, c. 112, § 16, need
not contain all the names of petitioners on
one paper. In re Cipperley, 50 Misc. 266,
100 N. Y. S. 473.

97. Acknowledgment must be the same
as the acknowledgment of a deed. Kennedy
V. Warner, 51 Misc. 362, 100 N. T. S. 616.

98. In North Carolina mere registration
at the preceding election without payment
of poll tax does not constitute one a "reg-
istered voter" entitled to sign a petition for
a special election. Pace v. Raleigh, 140 N.
C. 65, 52 S. E. 277.

99. The petition must request the submis-
sion of all the questions provided by statute.
Kennedy v, Warner, 51 Misc. 362, 100 N. Y.
S. 616.

1. In South Carolina municipal authori-
ties may order a special election on the ques-
tion of issuing bonds to purchase a water-
works system. Dick v. Scarborough [S. C]
53 S. El 86. Civil Code of 1902, § ,2021, au-
thorizing municipal authorities to order a
special election on the question of issuing
bonds for enlarging, extending, or estab-
lishing waterworks, includes the purchase
of such. id.

a. Under its charter the city council of
Omaha, having authority to provide by or-
dinance the method of executing a power
bestowed on it by the legislature, the man-
ner of exercising which has not been pointed
out by statute, may regulate the manner
of holding a special election for an authoriz-
ed purpose and hold an election pursuant
thereto. To' submit question of issuing
bonds to construct flrehouses. Linn v. Omaha
[Neb.] 107 N. W. 983.

3. A misdescription of the length of the
term of an officer in a resolution, otherwise
sufficient, ordering a special election, ' held
a mere irregularity. Koster v. Coyne 184
N. Y. 494, 77 N. E.. 983.

4. Issued in sufficient time to permit a
caucus to be called to make nominations
before the next annual election, even though
the nominating caucus is already in session
when the precept is issued. Attorney Gen^
eral v. Campbell [Mass.] 78 N. E. 133.

5. Matters not provided for by the Jocal
option election law. Arnold v. Anderson
[Tex. Civ. App.] 14 Tex. Ct. Rep. 713, 93 S.
W. 692.

e. In Arkansas, provisions of the general
election law do not apply to elections held
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Constitutional guaranties and limitations.—It is generally provided that elec-

tions must be free and equal.' The legislature ia providing election machiaery for

the execution of a constitutional power given to' cities cannot limit its application

to a part of such power only.' A general election law is not rendered unconstitu-

tional as being local because it does not repeal existing local laws inconsistent there-

Avith.' In some states to make the operation of a law depend upon the result of a

referendum is unconstitutional.^"

Time.^^—The election must be held within the authorized hours.^^

Place}^—Holding an election at a place other than that specified by law but

under such circumstances that no voter was misled is not fatal to the legality of the

election.^* Elections on matters of " local policy are generally coextensive with a

precinct or count3^^^

Election dislricts}'^—In New York apportionments of districts for election

purposes must be as nearly equal in the number of inhabitants and compact in form
as possible"^' and must not omit any part of the apportioned territory.^' In Penn-
sylvania the court of quarter sessions may, without advisory inquiry, divide a tovm-

ship into election districts on petition merely,^* ajid adopt the scheme of division

recommended by the petitioners.^" The boundaries of an election district may in

some instances be sufSciently designated by city or borough streets.^^ On dividing

a borough ward into election districts such court may designate the polling place.^-

Under a constitutional provision in New York that ^eh assembly district must be

wholly embraced within a senatorial district, there can be no valid assembly ap-

portionment unless there was a valid prior senatorial apportionment.^^

in single school districts organized in cities

and in inQorporated towns. Kirby's Digest
§ 1667. regulating the punishment of elec-
tion officers for violation or nonperformance
of their duty,' held a part of the general
election law. Brown v. Haselman [Ark.]
95 S. W. 136.

7. The local option law, Laws Or. 1905,

pp. 41, 47, e. 2, does not •violate Const, art.

2, § 1, providing that all elections shall be
free and equal, as any qualified voter may
vote on such issue and have his vote count-
ed. State V. Richardson tOr.] 85 P. 225.

8. Const, art. 8, % 5, providing that cities

may acquire waterworks and on a majority
vote of its citizens issue bonds therefor,
authorizes the purchase of a waterworks
system, although the legislature provided
for an election on a bond issue for the
construction of such a system only and
failed to make any provision for purchasing
a system already constructed. Dick v.

Scarborough [S. C] 53 S. B. 86.

9. State V. Thompson, 142 Ala. 98, 38
So. 679. A general election law not render-
ed unconstitutional in the absence of no-
tice by providing that it is not to apply to
existing laws governing special primary,
county, or municipal elections Inconsistent
therewith. Id.

10. As being an Improper delegation of
legislative functions. Small stock law not
to become operative in any county ~untll
adopted by a majority of the legal voters.
Wright V. Cunningham, 115 Tenn. 445, 91 s'
W. 293.

11. See 5 C. L.. 1066.

13. Lower Terrebonne Refining & Mfg.
Co. V. Police Jury of Parish of Terrebonnej
115 La. 1019, 40 So. 443.

la See 5 C. L. 1066.
14. Bordwell v. State [Ark.] 91 S. "W.

555. As where a livery barn was designated
as the polling place, but the election was
held at a court house nearby and it did not
appear that any voter was misled. Id.

15. In Alabama an election on the ques-
tion of , the stock law miy be had in a coun-
ty under both the local law and the general
law, but under the latter law only in a
single precinct. Phillips v. Bynum [Ala.]
39 So. 911. Cannot be ordered for any
territory less than a precinct. Commis-
sioners' Ct. V. Johnson [Ala.] S9 So. 910;
Phillips V. Bynum [Ala.] 39 So. 911.

16. See 5 C. L. 1066.
17. In re Timmerman, 51 Misc. 192, 100

N. T. S. 57.

18. An apportionment which by omitting
a city disenfranchises its electors is invalid.
In re Timlnerman, 51 Misc. 192, 100 NTS
57.

19. The court of quarter sessions may
upon petition divide a township into elec-
tion districts in the exercise of their con-
stitutional power without the appointment
of commissioners and without proceeding by
view, renrlew, and exceptions. Waynesburg
Borough's North Ward, 29 Pa. Super. Ct.
525.

20. No presumption that a court of
quarter sessions did not exercise the Judg-
ment and discretion vested in it by the con-
stitution In the erection of election districts
arises from the fact that it adopted the
schemg of division recommended by the
petitioners. Waynesburg Borough's North
Ward, 2i9 Pa. Super. Ct. 525.

ai. Not necessary to set forth their
angles and courses In addition. Waynes-
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Resubmission of a Teferendum is not proper where the original was fatally de-

fective,^* nor will it be made merely because of misdoing even though criminal at

-the election/' or because of an injurious eEect upon business resulting from the

vote.=»

Notice.^''—Adequate notice must be given the voters as nearly as possible in

accordance with the literal terms of the statutory requirements/* which generally

fixes the length of time and number of publications/" and in this respect a special

law unrepealed prevails over a later general one.^" The duty of designating the

newspapers in which notices of elections are to be published rests by charter upon
the board of aldermen of New York City and not upon tlie board of elections.*^

§ 2. Eligihiliiy and registration of electors?^—The right of suffrage arises and
exists under the constitutions and laws of the several states'^ which may put limita-

tions upon it.^* Qualifications fixed by constitution are exclusive/" and diversity

of rights between legal voters cannot arise out of or rest upon the number of people

burg Borough's North Ward, 29 Pa. Super.
C3t. 525.

as. Waynesburg Borough's North Ward,
29 Pa. Super. Ct. 525.

23. In re Timmerman, 51 Misc. 192, 100
N. T. a. 57.

a*. An objection that a petition for the
submission of local option questiSns is de-
fective cannot be raised on a motion for

resubmission, as there can be no resubmis-
sion if such- petition is defective. In re

Cipperley, 50 Misc. 266, 100 N. T. S. 473.

as. Although it is reprehensible for ladies
to serve refreshments consisting of coffee
and doughnuts to electors on election day
at which local option questions are submit-
ted, and if served -within 100 feet of the
polls might subject them to prosecution for
violation ocf the election laws, it is no suf-
ficient grotmd for a resubmission of the
questions at a special town meeting. In re
Cipperley, 50 Misc. 266, 100 N. T. S. 473_.

28. The mere fact that the prohibition of
the sale of liquor will injuriously affect the
business interests of a locality is not a
ground for the resubmission of the local
option question. In re Cipperley, 50 Misc.
266, 100 N. T. S. 473.

27. See 5 C. L. 1066.
28. Amos Brown's Estate v. West Seattle

[Wash.l 85 P. 854. Publication of an elec-
tion notice In a netvspaper widely circulated
in a city and largely devoted to local news,
but printed in another city, is a sufficient
publication in a newspaper "printed and pub-
lished in the city" where no newspaper
actually is printed in such city. Amos
Brown's Estate v. West Seattle [Wash.] 85
P. 854.

29. In Missouri notice of an election on
the local option issue must be published for
28 days, and the election may be held on
any day within 10 days after the last pub-
lication. The election being held on Sept.
6, publication on Aug. 4th, 11th, 18th, 25th,
and Sept. 1st, and on Aug. 3d, 10th, 17th,
24th, and 31st. is . sufflclent. State v. Dob-
bins, 116 Mo. App. 29, 92 S. W. 136. Where
the official journal of a parish is published
only every Saturday, a statute requiring that
a notice of election "shall be published for
30 days in the offlclal journal of the parish"
is oompliedi with If the notice is published
in the official journal five consecutive Satur-

7 Curr. L.—78.

days and the election is held 32 days after
tlie first publication. Lower Terrebonne Re-
fining & Mfg.^Co. V. Police Jury of Parish
of Terrebonne, 115 La. 1019, 40 So. 443.

30. Notices of a local option election post-
ed in conformity to the local option law
render such election valid, although not
posted, the length of time required by the
Terrell Election Law. Held that the Ter-
rell Election Law did not repeal the local
option law. Parks v. State [Tex. Cr. App.]
96 S. V. 328.

31. In an action by a newspaper to re-
cover compensation for a published notice
under designation by the board of super-
visors to whose authority the board of alder-
men have succeeded. Standard Pub. Co.
V. New York, 97 N. Y. S. 740.

32. See 5 C. L. 1067.

33. Was not conferred by the Fourteenth
Amendment. State v. Webber [Minn.] 105
N. W. 490.

34. A limitation upon the right of suf-
frage as respects naturalized citizens to
such as are admitted to citizenship three
months preceding the election at which they
tender their vote is not in violation of the
Fourteenth Amendment prohibiting states
from abridging the privileges or immunities
of citizens of the United States. Constru-
ing Const, art. 7, § 1, as amended in 1895
(Gen. Laws, 1895, p. 7, c. 3). State v. Web-
ber [Minn.] 105 N. W. 490. Individual owner-
ship in property and payment of taxes there-
on qualifies one, though by error the prop-
erty is erroneously assessed to the owners
as a firm. Commonwealth v. Shrontz, 213
Pa. 327, 62 A. 910. All common owners are
thereby qualified. _Id. On a quo warranto
for illegal voting without having paid tax
the question whether the tax had really
been paid may be examined beyond the re-
ceipt or other evidence proffered to the
election board. Id. Payment of poll tax
required. Pace v. Raleigh, 140 N. C. 65, 52
S. B. 277.

35. In Oregon under a constitutional pro-
vision prescribing the qualifications of voters
"at all elections prescribed by law" and
"not otherwise provided by the constitution,"
does not permit the .^legislature to add to

these qualifications. Requiring payment of
the poll tax as a quallflcation violative of
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in tlae county where the voter happens to reside.^' The Soldiers' Home of Missouri

is not such an asylum, supported at the public expense, as to disfranchise its in-

mates."' In Wisconsin women axe fully qualified constitutional electors in all

school matters,"^ which includes the right to vote on the question of the issuajice of

school bonds."' Annexation of contiguous territory to a city for educational pur-

poses does not necessarily carry with it the right of suffrage in school matters.*"

The vote of a qualified elector must be received,*^ although someone else has

voted previously in his nam^e,*^ and a refusal by an election board to permit a per-

son to vote who has been adjudged legally entitled thereto by a court constitutes

contempt.** The right to vote being a political right, equity will not interfere to

protect it.** The jurisdiction to adjudge the right of a person to vote is statutory.*'

Besidence*^ within an election district is generally one of the requisites of the

Const, art. 2, § 2. Livesley v. Litchfleld [Or.]

83 P. 142.
36. People v. Chicago Election Com'rs

tJll.] 77 N. B. 321.
37. Hale v. Stimson [Mo.] 95 S. "W. 885.

38. The word "electors" in Rev. St. 1898,

§ 943, did not mean such electors only as
were qualified to vote at all elections, but
the electors qualified by law to vote on any
g-iven proposition. Hall v. Madison [Wis.]
107 N. W. 31.

39. Hall V. Madison [Wist] 107 N. W.
31. The Wisconsin act giving women the
right to vote in school matters Is con-
stitutional. Construing Rev. St. 1898, § 428a.
Id.

40. The inhabitants of contiguous por-
tions of a town attached to a city for the
purpose of enabling them to send their
children to the city school on payment of
their proportionate share of the expenses
were not entitled thereby to vote on the
question of the issuance of school bonds
by the city. Hall v. Madison [Wis.] 107 N.
W. 31.

41. When a person legally qualified of-
fers to vote the inspectors of election must
receiye it. People v. Doe, 109 App. Div.
670, 96 N. T. S. 389.
42. To deprive him of his ballot under

such circumstances violates Const, art. 1,

§ 1, providing that no citizen shall be de-
prived of his rights and privileges except
by the law of the land or the judgment of
his peers, and also Const, art. 2, § 1, pre-
scribing the qualifications of a voter. People
V. Doe, 109 App. Div. 670, 96 N. T. S. 389.

43. A district board refusing to permit
a person to vote presenting a certificate of
the court of common pleas that he is en-
titled to vote constitutes contempt of that
court under Act of 1905 (P. D. 1905, p.
262). In re Contempt of the Gloucester
Pleas [N. J. Law] 64 A. 170.

44. Shoemaker v. Des Moines [Iowa] 105
N. W. 520.

45. Under § 2 of a supplement to an act
regulating elections (P. L. 1905, p. 263), the
Jurisdiction of the court of common pleas
to adjudge whether "a person registered" is

entitled to vote is complete if his vote has
been rejected by the district board and his
name appears upon the register delivered
by the county clerk to the co-urt as re-
quired by § 3 of this supplement. In re
Contempt of the Gloucester Pleas [N. J.

Law] 64 A. 170. The adjudications by the

court of commoni pleas utider this supple-
ment supersedes the authority previously
vested in the district boards by § 25 of
the general election law (P. D. 1898, p.
249) to adjudge a registered person's right
to vote in a certain district. Id.

46. See 5 C. L. 1067. The word "residence"
as emplloyed in the election statutes is

synonymous with "home" or "domicile" and
means a fixed or permanent abode or habita-
tion to which the party when absent in-
tends to return. State v. Savre [Iowa] 105
N. W. 387. As between the place where one
rooms and sleeps, and the place where one
eats his meals without other facts indicating
the contrary, the tformer must be regarded
as his place of residence. Id.

NOTET. Residence of voters Tvho arc not
Iionse-lioldei-s: In the case just cited. State
V. Savre [Iowa] 105 N. W. 387, it appeared
that defendant indicted for Illegal voting
was a physician who slept in one' of the
rooms of a suite of offices occupied by him
professionally. There were no house-keep-
ing equipments in the rooms, but he passed
his unoccupied hours there in large part.
His meals he procured at restaurants and
boarding-houses, and as a usual rule he
took two meals each day at a place In the
precinct where he tendered his vote. He
purchased meal tickets and hence was not
entirely regular in his patronage of this
place, and he did not remain there longer
than was necessary to eat his meals. He
testified, however, that he regarded this
boarding house as his residence, and had al-
ways voted accordingly. It was decided that
his voting residence followed the place where
he slept, for the reason that though his in-
tention was otherwise, the place of his resi-
dence had never concurred with the place of
his Intention. In this case the court said:
"The word residence as employed in the elec-
tion statutes is synonymous with home or
domicile and means a fixed or permanent
abode or habitation to which the party, when
absent, intends to return. Vanderpoel v.

O'Hanlon, 53 Iowa, 246, 5 N. W. 119, 36 Am.
Rep. 216; Sharp v. Mclntire, 23 Colo. 99, 46
P. 115; State v. Aldrich, 14 R. I. 171; Chase
V. Miller, -41 Pa. 403; Hannon v. Grizzard, 89
N. C. 115. As said in the case first cited,
he is entitled to vote only in the county
where his home is, where his fixed place of
residence is for the time being, and such
place is and must be his domicile or place
of abode, as distinguished from a resider.ce



7 Cur. Law. ELECTIONS 133.5

right to register and vote.*' It is determined from the acts and intentions of the

person himself.*^ Inmates of public institutions may establish a residence there.*"

acquired as a sojourner for business pur
poses, the attainment of an education, or any
otiier purpose of a temporary character.
There is no absolute criterion by which to
determine one's place of .residence. Each
case must depend on its particular facts or
circumstances. Three rules, however, are
well established: (1) That a man must have
a residence or domicile somewhere; (2) when
once established, it remains until a new one
is acquired; and (3) a man can have but one
domicile at a time. See 10 Am. & Bng, Ency.
of Law [2d Ed.] 598. Ordinarily little dif-
ficulty is experienced in determining the
residence of a man with a family for it is,

save in exceptional cases, where the family
live or have their home. Brewer v. Lin-
naeus, 36 Me. 428. See Schlawig v. De Pey-
ster, 83 Iowa, 324, 49 N. W. 843, 32 Am. St.

.Rep. 308, 13 L. R. A. 785. But the
occupation of single men is often such that
they are seldom at the same place for any
considerable time. And in determining their
domicile it is of the utmost importance that
the law be so construed as not to deprive
them of the right to exercise the privileges
of citizenship. On the one hand, the inten-
tion alone cannot fix the place of abode, nor,

tin the other, can conduct in stopping for a
time at a particular locality. One cannot
by his intention alone fix his dwelling place,

and his stay may be for a tem.porary pur-
pose only. As observed In Cohen v. Daniels,
25 Iowa, 88, the intention and the acts must
concur. This was lucidly explained in an
opinion by "Wright, C. J., in Hinds v. Hinds,
1 Iowa, 36: True It is there must be the
fact of the. intent. Now, what fact? We an-
swer, the act of abiding; the fact of a dwell-
ing; a habitation; and haying this residence
—having an abode—this abode, this dwell-
ing, then if the intent exists, the domicile is

perfect. In other words, the mere intent,

without the fact of residence or abiding, can-
not constitute the domicile. Neither can the
intent, without having the abode, the home,
the place to dwell, constitute the residence.

Residence, as there used, we think, has ref-

erence to the fact that the citizen or per-

son has a place' that, to use an expressive
word, is called 'home,' with no present In-

tention of removing therefrom. Not
that the person Is to remain con-
tinuously there, in order to retain his

residence or domicile, but if absent tor

a long or short time, with the animus rever-

tendi, the domicile still continues. See, also,

Whitcomb v. Whitcomb, 46 Iowa, 437; Fitz-

gerald V. Arel, 63 Iowa, 104, 16 N. W. 712,

18 N. W. 713, 50 Am. Rep. 733; State v.

Minnick, 15 Iowa, 123. Mere bodily presence
or absence cannot have controlling effect in

determining residence when once established.

Many qualified voters .spend most of their

time in pursuits out of the ward or even
the state. Persons who travel for business

or pleasure for long or short periods do not

lose their residence by such absence. But
bodily presence ordinarily is essential in ef-

fecting a domicile in the initiative. One
might intend to dwell in a place as his per-

manent abode, and yet never see it. So he

might dwell there without thought of re-
maining. In neither event would he be a
resident within the meaning of the election
laws. There must be the act of abiding
without the present intent of removing there-
from. As said in. Story on Conflict of Laws,
§ 41, there must be to constitute residence
'an actual home, in the sense of haying no
other home, whether he intends to" reside
there permanently, or for a definite or in-
definite length of time.' The vital inquiry,
then, in determining the residence of a per-
son always is, where Is his home, the home
where he lives, and to which he intends to
return whsti absent, or when sick, or when
his present engagement ends?

"[Illustrations] * * • In Smith v. Thon»-
as [Cal.] 52 P. 1079, one Phoebus had been
a wood chopper for 11 years, but whenever
out of work or sick he returned to Neal's
place, in Vasalia, which he called home, and
he was adjudged a resident of the ward in
which such place was located and entitled
to vote there. In Behrenmeyer v. Kreitz, 135
111. 591, 26 N. E. 704, an engineer operating
a train between Quincy, 111., and Hannibal,
M6., a distance of about 20 miles, usually
started from Quincy at 5 o'clock p. m. each
day and returned the next morning. He was
unmarried, and took his meals at a board-
ing house In Quincy and had his washing
done there. But he maintained a well fur-
nished room over a drug store In Hannibal,
where he slept and which he claimed as
his home, and his vote at Quincy was de-
nounced as illegal. In Robinson v. Brew-
ster, 140 111. 649, 30 N. B. 683, 33 Am. St.
Rep. 265, one Dwiggins kept store in the
town of Ross, where he did all his business
and boarded with his father, who lived there.
About a year later his father moved to Grant
township, and Dwiggins slept most of the
time at his father's home, but a part of the
time at the hotel in Ross. Ordinarily he
took breakfast and supper at his father's,
but often ate at the hotel or a boarding
house, kept part of his apparel there, and
part at the store, and was town clerk of
Ross. The court held that his residence was
In the town of Ross, saying: 'He retained
his business in the town of Ross, claimed that
as his residence and his intention was to
keep his residence in that town. The in-
tention of a party has an important bearing
or the question of residence, especially where
the party is unmarried and has no family as
the case was here. So long as he remained
in {he town of Ross engaged in his busi-'
ness, and treated that as his permanent
abode, he' had the right to cast his vote
in that town.' See, also, Langliammer v.

Munter, 80 Md. 518, 31 A. 300, 27 L. R. A. 330.
In Warren v. Board of Registration, 72 Mich
398, 40 N. W. 653, 2 L. R. A. 203, it appear-
ed that a statute had been in force 50 years
declaring that in ward elections in tlie city
of Detroit the residence of the elector sliall

be in the ward where he boards or takes
his regular meals,' and was tlien omitted from
a new charter, and the court held that 'usage
for so long a period, under express sanction

of law, should be able to continue without
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Registration^" is frequently made a voting qualification'^ with others,^^ the pur-

pose being that the registration lists shall contain only the names of qualified elec-

tol's.^^ The permanent registration list of persons exempt from the educational

test in Xorth Carolina does not dispense with precinct registration for each elec-

tion.'* Statutes declaring that certain evidence shall presumptively authorize the

striiving of a name from the registry list are not unconstitutional/' even though

applying only to a part of a state,'" but a provision that such presumptive evidence

can be rebutted only by the evidence of the elector himself orally or by affidavit is

unconstitutional.''' In Maryland the list may be purged of an ineligible name by

an official proceeding founded either on the official belief of a sworn officer or on a

voter's oath" showing the disqualifying cause" and the service of a summons at the

further re-enactment unless the legislative
will is expressed to the contrary.' The opin-
ion inferentially admits that, but for the
statute, a different conclusion would have
been reached. In Inhabitants of Abington v.

Inhabitants of North Bridgeport, 23 Pick.
[Mass.] 170, a house was located on the line
between two towns, and the question to be
determined was in which did a pauper reside.
After citing English decisions to the same
efCect, the court, speaking through Chief
Justice Shaw, declared that 'if the line had
divided the liouse more equally, we think,
on the authorities, that, if it could be ascer-
tained where the occupant habitually slept,

this would be a preponderating circumstance,
and, In tlie absence of other proof, decisive.'

47. The right to register and vote depends
upon an actual residence and is not a matter
of mere choice. People v. BUenbogen, 99 N.
T. S. 897.

4S. Question of residence must be deter-
mined by acts and intentions of the party
himself; it cannot be taken from inference,
but must be determined solely from the facts.

Local option election. Jackson v. Washing-
ton, 3 Ohio N. P. (N. S.) 453.

49. Inmates of soldiers' homes may estab-
lish a residence for the purpose of voting
where the home is located. Hale v. Stim-
son [Mo.] 95 S. W. 885. Paupers living in

an infirmary cannot be regarded as residing
there temporarily, but the precinct In which
the Infirmary is located is the precinct ot

their residence. Jackson v. Washington, 3

Oliio N. P. (N. S.) 4 53.

5e. See 5 C. L. 1067.

51. So in North Carolina, hence a "ma-
jority of the qualified voters" means a ma-
jority of the registered voters. Clark v.

Statesville, 139 N. C. 490, 52 S. E. 62.

53. Puymemt of poll tax as well as regis-
' tration necessary. Pace v. Raleigh, 140 N. C.

65, 52 S. E, 277.

53. People v. District Ct. [Colo.] 84 P. 694.

54. Every voter is required to register
anew at eacli election, even though appear-
ing on the permanent registration lists of
those persons exempt from educational quali-
fication because they or their lineal ancestors
were voters prior to 1867. Clark v. States-
ville, 139 N. C. 490, 52 S. B. 52. Under Private
Acts 1905, p. 581, c. 204, § 15, relating to
EobersonvlUe Graded School district, copy-
ing the old registration books, with an op-
portunity to register to such as do not ap-
pear on the old books, would seem to suffice.

An election on the question of forming a new

school district Is not Invalid in North Caro-
lina because no new registration was order-
ed for the entire electorate of the new dis-
trict, the registrar having copied the names
of persons appearing In the registry books
of the precincts included in the territory into
the new books and having registered per-
sons whose names did not appear in the old
books. Smith v. Robersonville Graded
School Trustees [N. C] 63 S. B. 524,

55. Statute providing that the affidavit of
a sworn officer stating his Information, and
its source, of the nonresidenoe of a registered
elector is presumptive evidence, putting elec-
tor to the proof of his residence after serv»-
ice personally or by mail, held constitutional.
In re Morgan, 99 N. T. S. 775.

56. Applying only to the Metropolitan
election districts where peculiar conditions
seem to require especial provisions. In re
Morgan, 99 N. T. S. 775.

57. In re Morgan, 99 N. T. S. 776.
58. An officer of registration can take ac-

tion to procure the purging of a registered
voter's name from the registry only under
sanction of the oath of a voter of the ward
or county, or under his own belief entertain-
ed and held under the sanction of his own
official oath. Carter v. Applegartli, 102 Md.
336, 62 A. 710. An unsworn list of "suspect-
ed voters" handed by the executive of a party
in a ward to his party member of the board
of registers, and by the latter presented to
the board but averring that he himself had
no suspicions as to the names, could not
swear tliatthey were suspected and so present-
ed them only because ordered to do so from
political headquarters, is not a sufficient list
under Code Pub. Gen. Laws, art. 33, §§ 11,
20, and 21. Carter v. Applegarth, 102 Md.
336, 62 A. 710.

59. A single member of the board of reg-
istration cannot require the board to place
upon the list of suspects any registered
voter named by him without inquiry into
the grounds of suspicion or belief as to the
disqualifying cause. Wilson v. Carter [Md.]
63 A. 369. A list originating with a person
not a member of the board, not sworn, not
even appearing as a voter of the ward,
handed privately to an oflicer of tlie board,
who filed it himself a few minutes before
the close of the last session of the registry
board, giving as the sole cause of suspicion
of the person in question that his place ot
residence had been burned, is not a suffi-
cient list of suspected persons under Code
Pub. Gen. Laws 1904, art. 33, § 26. Id.
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"suspect's" place of residence.'" In Colorado such, names should be omitted in

copying the lists for election ofBccrs."^

The registry list being a public record"^ may be inspected and copied by a voter'*'

under reasonable regulations."*

§ 3. Nominations hy convention or petition. Conventions and nominations.^'^

—The power and duty of calling caucuses^" and making nominations'^ is now large-

ly statutory. Irregularities in making and certifying nominations"' wiU not affect

the validity of an official ballot after it has been voted, in the absence of objections

to the nominations or certificates duly presented/" or unless defeating the will of

the majority of voters.'^'' A nominating convention reassembled after the time for

filing original nominations or nominations to fill vacancies caused by declinations

had expired is functus officio.''^

Petitions.''^—Who may sign^° and how m'any signatures are necessary to a pe-

tition for nomination'* is regulated by statute. Petitions must be certain as to the

60. Under Code Pub. Gen. Laws 1904, art.

33, § 24, summons left at his place of resi-
dence is a sufficient service thereof. Car-
ter V. Applegarth, 102 Md. . 336, 62 A. 710.

61. People V. District Ct. [Colo.] 84 P.
694.

fi2. As filed with the county board of
elections. Higgins v. Lockwood [N. J. Law]
64 A. 184.

03. Mandamus will lie to compel such per-
mission. Higgins V. Lockwood [N. J. Law]
64 A. 184. That the names are very numer-
ous, or that unlawful alterations might be
made, or that the voter has no right to

challenge, which was the only disclosed pur-
pose for the insi)ection of the lists, is no
ground for denying him his right. Id.

64. Higgins V. Lockwood [N. J. Law] 64

A. 184. Must be between, hours of 9 A. M.
and 5 P. M. at times when the boards of

elections are not using the books and must
,r,ay for special guards engaged to protect
tlie lists. Id.

65. See 5 C. L. 1068.

68. Under Pub. Laws 1902, p. 35, c. 1078,

§ 14, the board of canvassers of the City of

Providence had no power to call a supple-

mentary caucus where the prior caucus fail-

ed to make any valid nominations owing to

misconduct in the performance of its func-

tions, hence mandamus to compel it to issue

the call was denied. Greenough v. V7hiteley

[R. L] 62 A. 213.

67. In South Dakota nominations for

county officers on party tickets must be made
by the regular county convention of such

party. Rev. Pol. Code I 810, providing that

nominations for county commissioners be

made by district conventions rather than

county conventions, repealed by the Caucus

Law, Laws 1905, p. 145, c. 107. State v. Rex-
ford [S. D.] 109 N. W. 216.

68. Nomination made at a time other

than the law specified, placed upon the of-

ficial ballot and such nominee elected. Kulp

V. Railey [Tex.] 13 Tex. Ct. Rep. 1009, 89 S.

W. 957.

69. Attorney General v. Campbell [Mass.]

78 N. E. 133.

70. While the provisions as to holding

caucuses for the nomination of candidates

and as to the filing of nomination papers

are binding upon the officers for whose guid-

ance they are intended, they may be disre-

garded In determining the validity of a suo-
seciueut election if it plainly appears that
the will of a majority of the electors is fair-
ly expressed by their ballots. Attorney-Gen-
eral v. Campbell [Mass.] 78 N. B.' 133. The
failure of a political committee to issue a
call for a caucus to make nominations to flU
a vacancy by a special election pursuant to
a precept by the governor is an Irregularity,
but where the nominations made by the reg-
ular caucus In session when the precept was
Issued goes \xnehallenged until after the
elections, such irregularity did not invalidate
the election. Id.

71. In re Halpin, 108 -App. DIv. 271, 95 N.
Y. S. 611.

72. See 5 C. L. 1068.
73. A person, although having partici-

pated in a party primary, may thereafter
sign a petition for the nomination of an in-
dependent candidate. In re Herman, 108
App. Div. 335, 96 N. Y. S. 144. An unregister-
ed voter may sign. Although statute uses
words "voter" and- "legally qualified voter
or elector." Id. Unregistered electors sub-
scribing a certificate before the time for
registration had expired had the necessary
qualifications to join In an independent
nomination, but not if the time for registra-
tion had passed under an election law re-
quiring a subscriber to swear that he in-

tends in good faith to support at the polls
the candidate whom he seeks to nominate.
In re Horan, 108 App. Div. 269, 95 N. Y. S.

607. In the cities of Providence, Pawtucket,
and Newport, signing one nomination paper
is not a disqualification for signing the
nomination papers for a different office and
a candidate representing a different political
principle. In these cities an elector may sign
the nomination papers for a prohibition can-
didate for governor, a socialist candidate for

the legislature, and a "Good Government"
candidate for a municipal office, all of whom
are to be voted for at the same election."

Attorney General v. Rowe [R. I.] 62 A. 117.

74. In New York the assembly and alder-
manic districts being coterminous the certif-

icate of nomination of an Independent can-
didate for the office of alderman requires

by analogy the same number of names as

the certiticate of an assemblyman, namely
500 Must be subscribed and verified by 500

electors. In re Gulotta, 108 App. Div. 278,
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term for which a candidate is running," and a petition void for uncertainty eannol

be leg-alized by amendment after the time for filing has expired," nor can the board

of elections arbitrarily designate for which of several terms a candidate is running.^'

Certificates and declination and vacancies.''^—Who is to execute certificates of

nomination is entirely regulated by law.''' Statutes prescribing the time within

which a certificate must be filed are mandatoiy.'" The declaration of the signers

intention to support the nominee at the polls required in New York may appear on

the last sheet of the certificate only,*^ and in that state signers may take the oath

of support and acknowledge their signatures before one of the candidates for office.*^

A board of elections must recognize a certificate of nomination unless the evidence

shows that it was not properly executed.*' The revocation of a certificate of nomina-

tion issued pursuant to a primary election dates back to the primary and leaves the

candidate as if no certificate had ever been issued to him,''' even though he appeals

from the action of the party committee.*'

Contests and disputes.^^—Statutes setting the last day for filing certificates as

the time by which all final orders on nominating petitions must have been made are

directory only,*'' hence the board of elections could hear and determine objections

to petitions after the time specified when, although acting diligently, it could not

have doneso sooner.** On application for mandamus to compel the issuance of a

certificate of nomination the court will consider only the right of the applicant to

the certificate.*'

§ 4. Official lallot.^"—To entitle a candidate to a place on the official ballot

the certificate of nomination must comply with all the legal requirements.'^ The
fact of a nomination, duly made, coming regularly to the knowledge of the proper

ofiicer, it becomes his duty to place the name of the nominee on the official ballot.'^

95 N. T. S. 616. A candidate for alderman
of the city of New Tork does not require
more tlian 100 names. In re Herman, 10 S

App. Div. 335, 96 N. T. S. 144. A Justice of

the municipal court being a municipal of-

ficer may be nominated by 600 electors. Id.

75. Must specify the term for which the
nomination is made, when there are to be
elections to the same office for different

terms. Remster v. Sullivan [Ind. App.] 75

N. E. 860. Where members of a board are
to be elected for different terms, petitions

of nomination not specifying the term for

which their candidates are nominated are

void for uncertainty. Five members of a
school board to be elected, the terms of

some of whom are to begin two years later

than of others. Id.

76. Pleading failing to allege that the
designation by a candidate of the term for

which he is running was made within the
statutory time for filing the petition is de-

fective. Remster v. SMlivan [Ind. App.] 75

N. E. 860.
77. Six out of thirteen candidates having

failed to designate for which of two terms
of office they propose to run. Remster v.

-Sullivan [Ind. App.] 75 N. E. 860.

78. See 5 C. L. 1068.

79. The chairman and secretary of a
nominating convention are the proper officers

to execute certificates of nomination made
ty a convention under Rev. St. 1906, § 2966-

18 State V. Jones [Ohio] 78 N. E. 505.

SO. Laws 1896, p. 927, c. 909, §§ 58, 59

construed. In re Halpin, 108 App. Div. 271,

95 N. T. S. 611.

81. Of a certificate composed of several
sheets firmly fastened together. Election
law. Laws 1896, p. 925, c. 909, § 57. Several
sheets firmly bound together constitute but
one paper within the law. In re Bulger,
48 Misc. 584, 97 N. T. S. 232.

83.- Certificates of nomination are not ren-
dered defective because some of the signers
took the oath and acknowledgment before
notaries who were candidates for office. In
re Bulger, 48 Misc. 584, 97 N. T. S. 232.

S3. As it did not appear before the board
of elections by evidence satisfactory to the
court that the certificate was not signed as
required by statute, the court will direct the
board to recognize such certificate. In re
Levine, 96 N. T. S. 340.

84, 85. Eversole v. Holliday [Ky.] 96 S.

W. 590.

86. See 5 C. L. 1068.

87, 88. In re Herman, 108 App. Div. 335,
96 N. Y. S. 144.

89. Upon an application for mandamus
to compel the secretary of a convention to
issue a certificate of nomination the court
will consider only the right of the applicant
to the certificate, leaving all questions as to
the validity of the claims of rival candidates
to be the nominee of a party to be deter-
mined by the election board. State v. Jones
[Ohio] 78 N. E. 505.

»0. See 5 C. L. 1069.

91, A certificate of nomination signed by
less than 2,000 qualified voters did not en-
title the candidate to a place on the official

ballot for any purpose. In re Official Ballot
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In Kentucky independent candidates are entitled on request to be placed in one

column under one party device/' and a candidate by petition may select his own

picture as a device under which he will run on the ballot,"* and need not designate

the name or title of the party or principle which he represents.'"' The rule in that

state that candidates shall be placed on the ballot in the order of the importance

of their office does not apply to a single independent candidate nominated by peti-

tion,'° and a candidate whose certificate of nomination by a party has been annulled

by the latter may have his name placed on the ballot by petition without a request

to the county clerk that his name be printed as nominated by petition.'' AVhether

candidates for county and mimicipal offices may be printed on the same ballot de-

pends on the statutes."^ Objections going to the right of a ticket on the official

ballot must generally be made before election."' The absence of a party emblem,

to which no timely objection was made, will not invalidate a ballot.""^

Questions submitted must be printed on the regular ballot acccording to the

laws of Illinois.^ They must appear in the place prescribed by statute,^ and when
so required be properly designated by caption and number^ and be stated in a clear,

unambiguous manner* so as to give notice of the issue involved,^ which should be

for General Election of November [Minn.]
109 N. W. 1.

93. Shines v. Hamilton [Miss.] 39 So. 1008.
Placing a nominee's name on the oflicial bal-
lot without the written request of one of the
candidates so nominated, or of a qualified

voter stating under oath that he was a
member of the nominating body or partici-

pated in the primary election, was not im-
proper. Id.

93. Browning v. Lovett [Ky.] 94 S. W. 661.

94, 95, 96. Eversole v. HoUiday [Ky.] 96

S. "W. 590.

97. Under Ky. St. 1903, § 1454, declaring
that where a candidate Is nominated both by
a party and by petition, his name shall be
printed with the party ticket, unless he
especially requests that it be printed as
nominated by petition. Eversole v. Holliday
[Ky.] 96 S. W. 590.

98. In Kentucky in cities of the sixth

class In which registration is required and
which constitutes an election precinct. Cope
V. Cardwell [Ky.] 93 S. W. 3. Failure to

. provide separate ballots for municipal and
county candidates held not fatal. Id.

99. Where the statute provides' that ques-
tions as to whether a party actually exists

is entitled to a place on the official ballot

and to a circle whereby the entire ticket may
be voted by one mark may be raised by
filing objections to the certificate of nomi-
nations, the failure to file such objections

in time precludes taking advantage of such
defects by objecting to the counting of the

ballots so marked. Ogg v. Glover [Kan.]

83 P. 1039.

99a. Ogg V. Glover [Kan.] 83 P. 1039.

1. The question of the extension of the

Torrens Land title system must be submitted

by being printed on the regular ballot, and
submission by being printed on a special

ballot is fatal thereto. Harvey v. Cook
County [in.] 77 N. E. 424.

2. Law requiring question to be printed

at the top is not substantially complied with

by printing it in the second place. Harvey
V. Cook County [111.] 77 N. E. 424.

3. Evidence held to show that voters were

not misled by the method of submission of
the questions (In re Cipperley, 50 Misc. 266,
100 N. Y. S; 473), nor by a failure to number
the propositions submitted from one to four
inclusive, especially where such numbering
would tend to confuse the voter (In re
Merow, 112 App. Div. 562, 99 N. Y. S. 9).
In the submission of the local option ques-
tions under the Liquor Tax Law, Laws 1S96.
p. 57, c. 112, § 16, it is not necessary that
they be numbered 1, 2, 3 and 4 as they are
in the law, but may be given any four con-
secutive numbers' appropriate to their se-
quence in the questions submitted to popular
vote, as when coming after seven constitu-
tional questions submitted they were num-
bered 8, 9, 10 and 11 on the voting machine
(In re Cipperley, 50 Misc. 266, 100 N. T. S.

473), or although preceded by constitutional
amendments numbered from one to seven
may be numbered from one to four exactly
as they appear in § 16. Such an arrange-
ment held not confusing in spite of twenty-
eight affidavits of voters that they had been
confused where fifteen of them were Italians
largely under the Influence of one man. In
re Webster, 50 Misc. 253, 100 N. Y. S. 508.
Election Laws, art. 1, § 6, requiring amend-
ments and questions submitted to popular
vote to be separately and consecutively num-
bered, does not apply to the submission of
local option questions under the liquor tax
law, but such questions are covered by Elec-
tion Laws, § 82, requiring amendments and
questions to be separately numbered and
printed. Id. The submission of a local op-
tion question is not invalidated in New York
by the failure to print a caption to it. In
re Merow, 112 App. Div. 562, 99 N. Y. S. 9.

4. Ballot as printed held ambiguous and
providing no clear way of voting against
the proposition submitted. Harvey v. Cook
County [111.] 77 N. E. 424.

5. A ballot squarely submitting the issue
as to the advisability of issuing bonds to an
amount necessary to purchase a waterworks
system without specifying the amount is not
on that account objectionable in the absence
of any statutory provision as to the form of
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single." A law stating obscurely how a question of public policy sliould appear on

the ballot will be construed according to its obvious intent/ In submitting a propo-

sition for acquiring,a lighting" system by a -vdllage reference to the means of operat-

ing it are imnecessary/ and hence are harmless though providing for more than,

one means.'

Use of party name.^"—Provision is generally made to protect a party in the ex-

elusive use of its party name or device/^ and against misleading similarity of

names. ^- In Kew York any body of independent voters, acting in unison, may have

their candidates appear under one title and emblem on the ofRcial ballot.^^ A local

political party in Kansas is entitled to the same party privileges as a general organi-

zation." When a new district is created by division by the court in Pennsylvania, it

will appoint the election board."

§ 5. Primary elections.^"—Primary election laws are not contrary to public

policy/^ and in the absence of constitutional inhibitions a legislature has inherent

authority to enact them'-' subject to such restrictions as attend other einactments,^"

the ballot, especially where through official

notices the, voter was informed approxi-
mately of the amount of such a bond issue.
Dick V. Scarborough [S. C] 53 S. B. 86.

6. A proposition submitting the advis-
ability of constructing more than- one public
building of the same general character and
purchasing the necessary land is not ob-
jectionable as containing more than one
proposition. Question submitting advis-
ability of buying land and building a fire

engine house in one locality and building
another tire engine house in a different lo-
cality. Linn v. Omaha [Neb.] 107 N. W. 983.

7. Statute providing that the ballot should
contain the words "for thfe small stock law"
and "against said law." Later phrase inter-
preted to mean "against the small stock
law." Wright v. Cunningham, 115 Tenn. 445,
SI S. W. 293.

8. Everett v. Potsdam, 98 N. T. S. 963.

9. Submitting a proposition authorizing
the operation of the system by water power,
steam power, electric current, or a combina-
tion of these, does not violate Election Law,
§ 82, requiring different propositions to be
separately numbered and printed. Everett v.

Potsdam, 98 N. T. S. 963.

10. See 5 C. L. 1069.
11. In re Social Bemocratic Party, 182

N. T. 442, 73 N. B. 415. Where a national
party ticket went under the name of the
"Socialist Party" but the state ticket of the
same party used the name "Social Demo-
cratic Party," refusing to conform to the
national party's device, it was held to be an
infraction of the rights of the democratic
party to the exclusive use of its name, being
conducive of deception and the courts will
compel a change in conformity to the na-
tional party name. Id.

12. Nominations of candidates under the
names "Independent Republican Party" and
"Independent Democratic Party," which can-
didates were the same on both tickets and
were already on the ballots under the party
name of "Union Labor Party." Partridge v.

Devoto [Cal.] 82 P. 775.

In deteimlnliig whether or not n nnme is

likely to mislead the public the court may
consider matters of public and common
knowledge, such as the existence of the old

parties and their respective names In com-
mon use, the recent formation of a new party
known by the name adopted in the certificate
or the absence of such organization, and
from all the circumstances thus known may
consider the probability of deception by the
designation adopted. Partridge v. Devoto
[Cal.] 82 P, 775.

13. The persons composing a body of in-
dependent voters entertaining the same po-
litical views, appearing to be acting in har-
mony, desiring to nominate a complete ticket
of candidates, and executing certificates, are
to be regarded as one "Independent hody"
entitled to have their candidates appear un-
der one title and emblem on the official bal-
lot. In re Wise, 108 App. Div. 52, 95 N. Y. S.

843.

14. A political party having only a local
organization may nominate a tickel; for city
offices by a convention, primary election, or
caucus, and have it placed upon the official

ballot so that it may be voted for by a single
cross mark made in a circle at the head of
the ticket. Ogg v. Glover [Kan.] 83 P. 1039.

15. Waynesburg Borough's North Ward,
29 Pa. Super. Ct. 525.

16. See 5 C. L. 1069.
17. Kenneweg v. Allegany County Com'rs,

102 Md. 119, 62 A. 249.

18. Const, art. 3, § 42, providing that the
general assembly shall pass laws for the
preservation of the purity of the elections,
does not confer power to pass such a law,
but Is a mandate to execute a power al-
ready existing. Kenneweg v. Allegany
County Com'rs,' 102 Md. 119, 62 A. 249. The
Primary Election Law of 1903 of New Jersey
and its supplement are constitutional. State
V. Johnson. [N. J. Law] 63 A. 12, following
Hopper V. Stack, 69 N. J. Law 662, 66 A. 1.

19. A primary election law, which though
general In terms, in effect and by Intendment
will apply to but one county in a state, is

objectionable as special leg;islation. Making
the law or parts of it applicable or''- tn

counties with a population of over 125,000.
People V. Chicago Election Com'rs [111.] 77
N. E. 321. A primary law leaving It to the
county central committee to determine
whether a candidate shall be nominated by
the voters at the primaries or by delegates
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and preserving the .equality of rights and freedom of voters.^" Such laws cannot

add to the constitutional qualifications for office. ^^ , Eequiring candidates for pri-

mary nominations to pay a fee to defray the expenses of the "election is not impos-

ing an additional qualification^'^ nor an unreasonable regulation,^^ nor is it imposing

a tax not uniform or equaF* even though not requiring a fee from those expected

to serve without compensation,^' but requiring a fee arbitrarily without regard to

services rendered to candidate^* or "to the expenses of the election is illegal and

void.^^ This is true even though a candidate might be nominated without payment
of the fee hj having the voter write his name into the ballot.^* Requiring a p'arty

to possess a certain numerical strength to entitle it to the privileges of a primary

election is a proper regulation,^" likewise prescribing different days for holding 'the

chosen at such primaries and also whether
candidates sliall be nominated by a majority
or plurality. vote is an unconstitutional dele-
gation of legialattve authority. Primary.
Election Law § 6. Id. Section 2 of the Pri-
mary Election Law seeking- to amend th»
Ballot Law by changing the time in which
a petition of nomination may be filed and
confining the right to certain parties is void
as being in violation of Const, art. 4, § 13,

prohibiting the amending of a law by refer-
ence to its title only. Id. Section 33 of the
Primary Election Supplement does not vio-
late the constitutional interdict against leg-
islation by refereoce to an existing law be-
cause it makes § 193 of the act to regulate
elections, whereby it is made a misderneanor
to carry intoxicating liquors into a polling
place, applicable to primary elections. State
v. Johnson [N. J. Law] 63 A. 12. Provisions
relating to the form and makeup of the ofll-

cial ballot used at general elections is not
«itliln the scope and title of the primary
election law of Nebraska and hence were
void. State v. Drexel [Neb.] 105 N. W. 174.

Section 33 of the Primary Election Law Sup-
plement making § 193 of the general election

law, which makes taking liquor into a poll-

ing place a misdemeanor, applicable to the
primaries, is within the scope of Its title.

State V. Johnson [N. J. Law] 63 A. 12. Hence
an indictrnent for the offense described in

§ 193 found under § 33 of the pt-imary law
is valid. Id. The provisions amendatory
of the general registration laws contained
in the primary election law of Nebraska are

void as not being comprehended within the

title of the act. Sess. Laws 1905, c. 66, p. 325.

State v. Drexel [Neb.] 105 N. W. 174.

20. A provision that a primary law is to

apply to a particular party in a county hav-

ing a stated population only in case it casts

20 per cent, of the couny vote at the last

preceding presidential election, but does ap-

ply to any party in any other county hav-

ing cast 10 per cent, of the total vote of the

state. Is void as special legislation and as

interfering with 'freedom and equality of

voters in different counties. People v. Chi-

cago Election Com'rs [111.] 77 N. B. 321. The
Primary Election Law violates the freedom

and equality of the ballot by making differ-

ent provisions for voting at primary elec-

tions for voters within Cook county and
voters in the rest of the state. Id.

21. Primary Election Law § 58, Restrict-

ing' the number of candidates that may be

nominated for senator or representative from

one county. People v. Chicago Election
Com'rs [III.] 77 N. B. 321.

22. Not the imposition of a property qual-
ification nor a superaddition to the qualifica-
tions specified in the constitution. Kenne-
weg v. Allegany County Com'rs, 102 Md. 119,
62 A. 249. Fees of $10 and $20 not unconsti-
tutional as imposing a property qualiiication
on a candidate for nomination. Const, art. 1,

§ 17. State V. Scott [Minn.] 108 N. W. 828.
23. In Minnesota requiring a. fee of $20

and $10 has been held a reasonable regula-
tion. State V. Scott [Minn.] 108 N. W. 828.

24. Const, art. 9, § 1. State v. Scott
[Minn.] 108 N. W. 828.

25. The fact that the law omits to re-
quire a fee of those "who are expected to
serve largely without compensation does not
create such a marked distinction as to con-
demn the law. State v. Scott [Minn.] 108
N. W. 828.

26. A filing fee required of candidates for
nomination at primary election, arbitrarily
imposed without regard to the value of the
services performed in filing the nomination
papers, are generally held an unwarrantable
hindrance and impediment to the exercise
of the elective franchise. A filing fee of
1 per cent, of the expected emoluments of
the office for which nomination was sought
held in violation of Const, art. 1, § 22, guar-
anteeing the freedom of the ballot. State v.
Drexel [Neb.] 105 N. W. 174. As interfering
with the freedom of the electorate in its

choice of candidates for nomination. Id. The
portions of the Nebraska primary law held
invalid, not being considered as Inducements
to the passage of the law, the remainder of
the act Is valid. Id.

27. A primary law requiring candidates
for nomination to pay a fee, bearing no
relation to services rendered in filing the
papers or the expenses of the election. Peo-
ple V. Chicago Election Com'rs [111.] 77 N. B.
321.

28. Primary Election Law of Illinois, how-
ever, makes no valid provision even for the
writing In the name of a candidate by the
voter, and hence is void. People v. Chicago
Election Com'rs [111.] 77 N. E. 321.

29. Requiring a party to have the numer-
ical strength of 1 per cent, of the total votes
to enjoy the privileges of the primary elec-

tion law Is not an unreasonable regulation
nor an unwarranted restriction on the right

of representation on the primarj' election

ballot. State v. Drexel [Neb.] 105 N. W. 174.

A primary election Is not invalid because it
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primaries of different parties.'" Conditioning a voter's right to participate in the

primary election of a party upon his political affiliation with the same is valid.'^ A
petition for holding party primaries must be filed within the statutory time.'^

Control by party committees."^—Primary election calls are usually under the

control of the party governing committee, the date of which may be changed^* for

proper cause. ''^ The authority of the chairman of the county committee is wholly

fixed by tlie party rules and the statutes.^" The length of tie term of such com-

mittee is regulated by party rules.''

Ballots for primaries. Review and contest of primary.^^—^In the absence of

statutes otherwise providing, the determination of primary election contests is

usually wholly and finally within the control of the governing power of the party,'*

and the authority of the courts extends merely to seeing that the acting body pro-

ceeded regularly according to its own rules;*" and on an appeal wherein the record

shows the facts, the supreme court of Pennsylvania will examine whether the judg-

ment is correct upon such facts and may for that purpose consider the opinion of the

court as part of the record.*^ Such contests are not matters of equity and a statute

vesting chancery courts with jurisdiction as to them is unconstitutional in Arkansas.**

Courts cannot even direct a party committee as to what evidence it shall receive in

determining a primary election contest.*' In Arkansas the constitutional mandate

applies to the two numerically strongest
parties only. Kenneweg v. Allegany County
Com'rs, 102 Md. 119, 62 A. 249.

30. Prescribing different days for the
holding of primary elections of different par-
ties is not violative of the Fourteenth
Amendment as denying to any political party
the equal protection of the laws, since no
party has an inherent right to insist that the
primaries of all parties shall be held on the
same day (Kenneweg v. Allegany County
Com'rs, 102 Md. 119, 62 A. 249), and accord-
ingly a provision setting an earlier date for

the primaries of the party casting the high-
est vote for the highest state office at the

preceding election, being applicable to any
successful party, is not invalidating (Id.).

It is not valid objection to the constitution-

ality of a primary election law that by
fraudulent devices the primaries of one party

might be postponed so long as to exclude

it from the official ballot. Id.

31. State V. Drexel [Neb.] 105 N. W. 174.

32. Secretary of state properly denied a

petition filed too late as Act No. 181, p. 251,

Pub. Acts 1905, is mandatory. Cramton v.

Secretary of State [Mich.] 13 Det. Leg. N.

152, 107 N. W. 875.

33. See 5 C. L. 1070.

34. The state central committee for the

county of Anne Arundel after the passage of

the Act of 1904, p. 1043, c. 603, had still the

power to revoke an election call and issue

one for a later date for proper cause. Revell

V. HoUaday, 102 Md. 82, 61 A. 1081.

35. Issuing a new election call because
election Judges were not appointed within

the statutory time under the old one, that

vacancies liad occurred in the board of super-

visors, that improper appointments of judges

an^d clerks of election had been made, and

that owing to Inability to get at the records

It was Irapossible to tell which appointments

were legal and which were Illegal, held suffl-

rient ground for postponement. Revell v.

Holladay 102 Md. 82, 61 A. 1081.

36. Chairman within his authority under

Act June 22, 1897, In declaring no nominat-
ing conventions were necessary owing to the
fact that there were no m»re than one candi-
date for each ofHce, but this did not dispense
with the necessity of holding district elec-
tions at the regular time to elect members
of the county committee. In re Chester
County Republican Nominations, 213 Pa. 64,
62 A. 258.

37. Under rule four of the rules of the
republican party of Chester county, a
committeeman elected for the "ensuing
year" is elected not fo.r the calendar
year but for the political year; hence
a committeeman elected on the Satur-
day before the time for holding the nomi-
nating conventions in the county, which hap-
pened to fall on March IS, 1904, held office

not only until March 18, 1905, but until the
Saturday before the next annual nominating
convention to have been held on April 18,

1905. In re Chester County Republican Nom-
inations, 213 Pa. 64, 62 A. 258. A county
committee elected for a political year could
act with authority at any time before the
expiration of the political year, although the
chairman erroneously supposed their term
ended with a calendar year and his reap-
pointment of the committee was nugatory.
Id.

38. See 5 C. L. 1070.

39. Sole remedy in Kentucky is a contest
before the county committee w^hose decision
is final. Circuit court was without jurisdic-

tion. Whltaker v. Swanner [Ky.] 89 S. W.
184. •

40. Under a primary election statute mak-
ing the rules of the party the law of the

case. In re Chester County Republican Nom-
inations, 213 Pa. 64, 62 A. 258.

41. In re Cliester County Republican Nom-
inations, 213 Pa. 64, 62 A. 258.

42. Hester v. Bourland [Ark.] 95 S. W.
992. '

43. Cannot compel it to receive and count
the ballots. Lucas v. Avis [Ky.] 89 S. W. 1.
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to the general assembly to provide a means for contesting elections not already pro-

vided for in the constitution has no application to primary elections.** Whether or

not a successful primary candidate disqualified himself for oiSce by bribery cannot

be collaterally inqiiired into in an action to have his name removed from the poll

books as having improperly been declared elected.*"

§ 6. Officers of election.*'^—Officers of election and canvassing boards do not

ordinarily have any but'ministerial duties*' defined by statute.** Where they stand

as public officers they can be removed only as such.*" In San Francisco the power

of removing election officers for misconduct in office does not rest exclusively in the

mayor but on accusation by the grand jury rests also in the superior court."" Elec-

tion officers cannot receive double compensation for registration services rendered

on election day unless so allowed by statute."^ On failure of the regularly appointed

.election officers to act the citizens present may elect others and proceed with the

election in Illinois."^ In Pennsylvania the law providing for the appointment of

watchers did not repeal the law providing for the appointment of overseers."' The
acts of officers of election w^o, although ineligible, ^t as such, thereby becoming de

facto officers, are valid in the absence of fraud."* A registrar of election is not per-

sonally liable for the compensation of his assistant whom he appoints unless he

pledges his own credit by plain words.""

§ 7. Polling and receiving the vote.^"—Legislatures may surround elections

with restrictions and conditions having for their object the purity of the ballot box."'

Such instructions for voters must be given as the statutes require, but unconfusing

errors may be disregarded."' Votes cast before the hour for polling the vote has

arrived are not votes"' and persons receiving them axe not de facto election officers,^"

especially when the person voting knew they were not authorized to receive the

44.
992.

45.

184.

40,

47.

Hester v. Bourland [Ark.] 95 S. W.

Whitaker v. Swanner [Ky.] 89 S. W.

See 6 C. L,. 1070.
Inspectors of election act only minis-

terially. People V. Doe, 109 App. Div. 670,

96 N. Y. S. 389.

4S. Have no power except such as is con-
ferred by statute. People v. Doe, 109 App.
Div. 670, 96 N. Y. S. 389. In certifying the
election of an officer the power of the deputy
supervisors of elections is limited to cer-
tifying that the successful candidate has been
elected and they have no po-wer to decide
upon a disputed term of office as whether it

Is three or four years long. State v. Pattison
[Ohio] 76 N. E. 946.

49. Judges and clerks of election in the
city of St. Louis are public officers (State v.

Maroney, 191 Mo. 531, 90 S. W. 141), and can-
not be removed from office by tlje board of
election commissioners without notice of the
charges preferred against them as the cause
of the removal and a reasonable opportunity
to be heard upon such charges (Id.).

50. Roberts v. Superior Ct; of San Fran-
cisco, 147 Cal. 568, 82 P. 201.

51. In New Jersey boards of registry per-
forming their duties under the general elec-

tion laws in continuing the registry of voters
during the hours when they were conducting
a primary election are« not entitled to extra
comipensation as provided in the primary
election act In addition to what they receive
under the general election law. Vanderveer
V. Applegate [N. J. Law] 64 A. 459.

62. After election officers provided by law
have for Ave hours failed to open the polls
and begin holding the election. Foltz v.
Mings, 118 III. App. 657.

53. Act June 10, 1893, proividing for the
appointment of watchers at elections, did not
repeal act January 30, 1874, providing for the
appointment of overseers on the petition of
five or more citizens of any election district.
In re Parrish's Petition, 214 Pa. 63, 63 A. 460.

64. McCarthy v. Wilson, 146 Cal. 323, 82
P. 243.

65. Dunn v. Foley, 78 Conn. 670, 63 A. 122.
56. See 5 C. L. 1070.
57. Arnold v. Anderson [Tex. Civ. App.]

14 Tex, Ct. Rep. 713, 93 S. W. 692. An act
providing that no ballot shall be counted
unless signed by the presiding election judge
not unconstitutional as denying qualified
voters the right to vote. Id.

58. Nor by the failure of the instruction
card to correctly represent the face of the
voting mRclilne. In re Merow. 112 App. Div.
562, 99 N. y. S. 9. Bvidenpe held to show that
the voters were not confused by such irreg-
ularity. Id.

60. Until the hour comes for the election
to be held there cannot be said to be an
election (Lower Terrebonne Refining & Mfg.
Co, v. Police Jury, 115 La. 1019, 40 So. 443);
hence a vote cast before the time for the
opening- of the poll has arrived and before
any of the commissioners of election have
arrived is no vote (Id.).

60. Bystanders who take it upon them-
selves to open the poll before the hour fixed

by law has arrived. Lower Terrebone Re-
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votes."^ Mere ineligibility of officers does not invalidate the election.''^ One must

vote in his proper ward notwithstanding the election is general."^ Technical ir-

regularities merely will not vitiate an election,"* but an election held under circum-

ptanees preventing a full, free, and fair vote/" or in disregard of mandatory provi-

tiionp/" or so tainted as to change or render it impossible to ascertain the true result,"^

will throw it out. The aldermen of Boston have no authority to locate a voting

booth in a public street.** An election in which a sufficient' number of illegal votes

were cast to affect the result would be "illegally" though not "fraudulently" con-

ducted."*

Voting by machine.'"'—In elections on questions of public policy the statement

of the question on the label of the voting machine may be abbreviated to meet the

requirements of the limited space.'^ A taxpayer cannot have a contract for the

purchase of voting machines enjoined on the ground of their inefficiency where the

contract relieves the municipality of all liability until their utility is established.'"

§ 8. Marking and signing ballot; irregularities and ambiguities tliereinP—
In Texas the presiding judge must/* in person/'* sign hjs name to every' ballot, and

without this they cannot be counted.''" In Mississippi the statute enables the voters

to act in certain eases and validly use ballots rendered unofficial by some irregnlari-

flning- & Mtg. Co. v. Police Jury, 115 La. 1019,
40 So. 443.

«1. Even If bystanders improperly receiv-
ing- ballots could be held de facto otHcers in
the case of a person induced to vote under
the belief that they had authority, they can-
not be so held "where the person voting ap-
pointed them himself and had knowledge of
•who the jegular commissioners were. Lower
Terrebonhe Refining & Mfg. Co, v. Police
Jury, 115 La. 1019, 40 So. 443.

est. McCarthy v. Wilson, 146 Cal. 323, 82
P. 243.

63. The fact that an election under the
Seal Law is general, the result affecting the
entire community alike, does not furnish
warrant for the casting of his ballot by a
voter in some other ward than the one in
which he resides, and a ballot so oast is an
illegal ballot. Jackson v. "Washington,- 3

Ohio N. P. (N. S.) 453.

64. In re Merow, 112 App. Div. 562, 99 N.
T. S. 9. In the absence of Amy charge of
fraud a minority candidate receiving less

than % of the votes oast Is not entitled to

the office because of alleged irregularities in
the holding of the election. Shines v. Ham-
ilton [Miss.] 39 So. 1008. Irregularities In

the conduct of an election are generally to be
disregarded unless the statute declares that
they shall be fatal to the election or unless
they are such in themselves as to change or
render it impossible to ascertain the result.
Williamson v. Musick [W. Va.] 53 S. E. 706.

The following irregularities have been held
InsufHcient to Invalidate an election within
the above rule:
Changing the entrance to the election place

so that it opens upon another street but
thereby not misleading any voter.
Holding the election In two rooms instead

of one.
Using a ballot box with a hole in It.

One of the poll clerks being a usurper.
Electioneering by poll clerk but not chang-

ing any vote thereby.

The admission of the votes of persons

challenged without the statutory affidavits.
Illegal votes where they can be thrown

out or arei not In sufficient numbers to af-
fect the result. Williamson v. Musick [W.
Va.] 53 S. E. 706'.

05. Amos Brown's Estate v. West Seattle
[Wash.] 85 P. 854. Upon a showing that an
election for the annexation of certain terri-
tory was held In a city in defiance of an
order of a court of competent jurisdiction
prohibiting it, the bnrden of shOTTlns that
Buclt election ^vas fair and a correct expres-
sion of the voters rests upon the city. Id.
Held that the election was held under cir-
cumstances preventing' a full, free, and fair
vote. Id.

60, 07. Williamson v. Musick [W. Va.]
53 S. E. 706.

OS. In Massachusetts Rev. Laws o; 11, §

186, providing for the location of voting
booths. Haberlll v. Boston, 190 Mass. 358,
76 N. E. 907.

09. Whaley v. Thomason [Tex. Civ. App.]
15 Tex. Ct. Rep. 207, 93 S. W. 212.

70. See 5 C. L. 1071.

71. Linn v. Omaha [Neb.] 107 N. W. 983.

72. Shoemaker v. Des Moines [Iowa] 105
N. W. 520.

73. See 5 C. L. 1071.

74. Acts 1903, p. 147, § 72, mandatory.
Arnold v. Anderson [Tex. Civ. App.] 14 Tex.
Ct. Rep. 713, 93 S. W. 692.

75. Cannot delegate authority to sign his
name. Arnold v. Anderson [Tex. Civ. Apih]
14 Tex. Ct. Rep. 713, 93 S. W. 692.

70. Section 72 of the Terrell law declar-
ing that no ballot shall be counted that does
not bear the presiding judge's signature or
to which his signature has been forged is

mandatory, and ballots thus defective are
nullities (Clark v. Hardison [Tex. Civ. App.]
14 Tex. Ct. Rep. 227, 90 S. W. 342), but it is-
not mandatory as to the time of Indorsement;
hence signature may be indorsed after the
ballot is returned by the voter to be placed
in the ballot box (Id.).
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ty.'^ The numbering of the ballots in Alabama is directory and hence not indis-

pensable.'^

Irregularity in the preparation of the ballot will generally not invalidate a.n

electi«n." A ballot is not invalidated by failure to comply with advisory directions

as to the manjaer of voting.^"

The marTcs.^^—Statutes specifying the instrument with which ballots should

be marked are generally directory only.^- Irregularities in marks made in good

faith in the proper place/' due to the unfavorable circumstances under which the

ballots were marked/* or physical infirmities of the voter;''' are harmless, a sub-

stantial compliance with the requisites of a valid voting mark without a manifest

intent to evade or violate the law being sufficient.'" Ballots stamped with a cross

after the words "no nominations/"'' or after a name written in a blank column/'

77. Where the same Irregularity avoided
two separate appointments of election com-
missioners ami the same invalidity attached
to each of two so-called official ballots, then
the electors holding the election were duly
empowered to act by virtue of § 3643, Rev.
("ode 1892, and the ballots actually used were
properly counted whether official or not, un-
der § 3661, Rev. Code 1892. Shines v. Hamil-
ton [Miss.] 39 So. 1008.

78. Failure of an inspector to number bal-
lots as required by statute will not require
such unnumbered ballots to be rejected
(Montg-omery v. Henry [Ala.] 39 So. 507),
such a. requirement being directory only
(Id.1.

79. Ogg V. Glover, 72 Kan. 247, 83 P. 1039.

The vote of an entire precinct will not be
rejected because the ballots of certain al-

leged illiterates were cast irregularly. Bal-
lots accepted without swearing in the illit-

erates before aid was given them. Browning
V. liovett [Ky.] 94 S. W. 661. But the burden
is on the one attacking such precinct to

show what ballots were Illegal and for whom
cast.^ Id.

80. The seven rules In S 105 of the Elec-
tion Law following the Introduction "The
elector should observe the following rules

in marking his ballot" are advisory only.

In re Hearst, 48 Misc. 441, 96 N. T. S. 122.

81. See 5 C. L. 1072.

Si!. Statutes requiring ballots to be mark-
ed with a stamp have been held to be di-

rectory only, and not invalid for the sole

reason that the cross is made with a I'ead

pencil. McClelland v. Brwin, 16 Okl. 612,

86 P. 283.

SS. In Kansas, wherever a voter appar-
ently attempts in good faith to comply with

the statute by making single cross marks
in the proper squares, effect will be given

to his intention as so expressed, although

some departure from symmetry and regu-

laritv is shown. Not made for purpose of

identincation. Ogg v. Glover, 72 Kan. 247,

83 P. J.039. A ballot is not rendered invalid

by the mere fact that some of the lines ex-

tend outside the voting space provided the

point of intersection lies within such space.

In re Hearst, 48 Misc. 453, 96 N. Y. S. 119.

Xote: Ballots have been rejected for the

following causes:
The use of a blue or purple pencil In

marking.

The placing in any square of a cross one
of the arms of which is distinctly and pur-
posely paralleled by a third line. "VVheeler
V. Caldwell, 68 Kan. 776, 74 P. 1031.

The placing In any square or circle of a
distinct' third line in addition to the two
forming the cross, although not parallel to
either.

The placing in any square or circle of a
single line not crossed by another.
The placing in any square or circle of a

nondescript character which shows no at-
tempt at forming a simple cross.

The placing of a cross outside of any
square or circle.

The placing of a cross in a square in the
blank column, opposite which no name is

written.
The defacing of the ticket by apparent at-

tempts at erasing marks already made.
The placing of a cross in the circle and

also a cross In one of the squares In the
same column, but not in all of them. The
law in this respect Is changed by § 3, c. 222,

p. 369, Laws 1905.

The placing of a cross in the circle and
also a cross in a square of some other col-

umn.
The placing of crosses in the squares oppo-

site the names of two candidates for the
same office. The law in this respect is also

changed by the Act of 1906.

The writing In the blank column of a
name, which is already printed on the bal-

lot as that of a candidate for the office

indicated.
'

The writing of a name in the blank col-

umn without placing a cross in the corre-

sponding square.

The writing of a name on the ballot else-

where than in the blank column.—From the
opinion in Ogg v. Glover [Kan.] 83 P. 1039.

84. Narrow booths, dim light, dull pencil,

thick paper, uneven shelves, etc. In re

Hearst, 48 Misc. 453, 96 N. T. S. 119.

85. Blindness, nervousness, lack of skill

in use of pencil, etc. -In re Hearst, 48 Misc. '

453, 96 N. T. S. 119.

86. Although the Election Law, Laws 1898,

p. 968, c. 336, rule 7, § 105, defines a valid

voting mark as one straight line crossing

another straight line, a ballot will not neces-

sarily be held invalid because the marks

constituting the cross are not exactly
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or stamped with two erasses after a name/' have been held void. In New York

it has been held that placing a mark at the head of two columns, one of which con-

tains but one name, is a sufficient expression of a specific intention to vote for the

latter,"" and will therefore talce precedence of the general choice expressed by the

mark at the head of the other column.'^ An additional mark at the side of the

name in the column containing but one candidate is surplusage,"^ and if in addition

to the preceding marks an additional mark is placed at the side of a name in a third

column, the ballot is still valid"^ and should be counted as a vote for all the candi-

dates of the party ticket voted except the two candidates specified."*

The writing in of namesJ'^—Wlien striking out of names and the writing in of

others is the prescribed mode, the tearing out and piecing together of portions of

ballot is not a legal vote."*

§ 9. Secrecy of ballot and distinguishing marTcs."''—Under the secret ballot

system, wherever an attempt at a distinguishing mark can be inferred,"* or a fac-

simile of the ballot be produced,"" it should be rejected. A distinguishing mark is

one, whether letters, figures, or characters, that shows an intention on the part of

the voter to distinguish his particular ballot. from others of its class and not one

that is common to and not distinguishable from others of a designated class.^ The
test is whether a peculiarity of marking is accidental or designed,^ to assist in de-

termining which a magnifying glass may be used,'* and each case must be decided on

its own facts.* Such a mark is none the less fatal because small and inconspicuous,'

or because appearing on the reverse side of the ballot." A pencil writing in an im-

proper place on a ballot invalidates it.'' Marks, merely the result of habit,^ or so

indistinct that it is impossible to determine whether made by the printer or voter,"

restamping a ballot to make the mark more distinct,'^" or stamping both in the de-

vice and opposite the name,^^ have been held not to be distinguishing. Tears in bal-

lots are in general presumed not to have been made by the voter.^^ The general

presumption is that any distinguishing mark on a ballot, on its face or its back.

straight, even, or regular. In re Hearst,
48 Misc. 4 53, 96 N. Y. S. 119.

87, 88, 89. McCarthy v. Wilson, 146 Cal.
323, 82 P. 243.

90. Placing a mark at the head of the
republican ticket and at the head of a ticket
marked "The Jerome Nominators" contain-
ing only the name of Jerome as candidate
for the district attorneyship. In re Hearst,
48 Misc. 441, 96 N. Y. S. 122.

91. In re Hearst, 48 Misc. 441, 96 N. T. S.

122.
93. A mark both at the head of the col-

umn styled "The Jerome Nominators," and
at the side of the name of .lerome. See
note preceding the last. In re Hearst, 48
Misc. 441, 96 N. Y. S. 122.

93. The ba.llot being marked at the head
of the republican ticket and of the Jerome
ticket (see preceding note), and at the side
of Mr. Jerome's name and also at tlie side
of Mr, Hearst's name on the Municipal Own-
ership ticket. In re Hearst. 48 Misc. 441, 96
N. Y, S. 122.

94. A vote for Mr. Jerome, Mr. Hearst, and
the candidates for the other offices specified

'on tlie republican ticket. In re Hearst, 48

Misc. 441, 96 N. Y. S. 122.

9.5. See 5 C. L. 1072.

9G. Under a statute declaring that a voter

shall prepare his ballot by striking out the

name of any candidate thereon he does not

wish to vote for and insert his choice under-

neath, he may not tear the national ticket
off one ballot and fasten it onto the state
ticket of another ballot. Bigham v. Clubb
[Tex. Civ. App.] 15 Tex. Ct. Rep. 479, 95 S. W.
675.

97. See 5 C. L. 1072. See ante § 8.

08. Since the primary object of the elec-
tion law is the secrecy and purity of the
ballot. In re Hearst, 48 Misc. 453, 96 N. Y. S.

119.

99. Use of carbon copy outfit held to
destroy secrecy of ballot and render votes
illegal. Jackson v. Washington, 3 Oliio N.
P. (N. S.) 453.

1. McClelland v. Erwin, 16 Okl. 612, 86 P,
283.

2, 3, 4, S. In re Hearst, 48 Slisc. 453, 96
N. Y. S. 119.

6. Election Law, Laws 1898, p. 971, o. 335,

§ 110, subd. 2, rule 9. In re Hearst, 48 Misc.
453, 96 N. Y. S. 119,

7. McCarthy v. Wilson, 146 Cal. 323, 82 P.
243.

8. As a slight upward stroke befere be-
ginning the downward stroke, but a distinct
and firmly drawn loop "would be evidence
of an intent and such a ballot would be
rejected. In re Hearst, 48 Miso. 453, 96 N. Y.
S, 119,

9. In re Hearst, 48 Misc. 453, 96 N, Y. S.

119,
10. It. McClelland v. Erwin, 16 Okl. 612,

86 P. 283.
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was there at the time the ballot left the hand of the elector," except in a case where

the ground of protest is specified," but if the protest is general and states no ground

the general presumption prevails."

§ 10. Count, return, and canvass, custody of ballots and recount; determina-

tion of result and certificates}'^—^A count, canvass, and declaration of result is es-

sential to an election.^' A return may not be an essential' to action foimded on a

referendum.^* Ministerial duties relating to the canvass may be delegated without

invalidating the election.'-" Under a city charter empowering the common council,

after an election, to meet and determine who has been elected, constitutes it a board

of canvassers.'"'

Every ballot should be counted on which the elector's intention is apparent un-

less prohibited by some policy of the law or statute.''^ In case of a specific protest

before a canvassing board only the defect specified is presumed to exist at the time

the ballot Was opened, and the decision of the canvassers must stand or fall upon that

ground alone.^^ There is no provision in the Vermont statutes authorizing boards

of civil authority to canvass and count the votes taken on the question of license in

towns having not more than 4,000 inhabitants.,^^ In Colorado the (Certificate of the

precinct election ofiieials is controlling in making up the election returns in case of

a discrepancy between it and the tally lists,"* and mistakes in filling up the certifi-

cates cannot be corrected by the canvassers or precinct election officials by reference

to the tally lists. ^^ Election returns will not be thrown out merely for irregulari-

ties in the care of the ballots by the election officials."® Where, however, "repeaters"

and fraudident votes have been permitted to such extent that they cannot be dis-

closed and separated with reasonable certainty, it will necessitate the rejection of the

entire returns."^

Recount of lallots.^*—Proceedings for a recount of the votes being strictly

statutory are of no effect unless authorized by statute and begun and conducted as

the statute provides."" Ee-examination of ballots will not be allowed if the ballots

12, 13, 14, 15. In re Hearst, 48 Misc. 453,
96 N. T. S. 119.

"

16. See 5 C. L. 1072.

17. Tbe "suliinlsslan" of a qaegtlon Is not
complete until the vote is canvassed and the
result announced. Under a statute providing
for a special election on failure to "properly
submit" a question. In re Burrell, 50 Misc.
261,- 100 N. T. S. 470.

IS. In Arkansas a county court may
grant licenses for the sale of Intoxicating
liquors if the majority of the electors vote
for license, even tliough the board of elec-

tion commissioners failed to lay before the

court the election returns on the license

question. Bordwell v. State [Ark.] 91 S. W.
555.

1!). A city election will not be annulled

by the courts because the city council dele-

gated to persons not members .
thereof the

ministerial duty of assisting the city clerk

in tabulating the election returns in the ab-

sence of fraud or mistake. Linn v. Omaha
[Neb.] 107 N. W. 983.

30. Within Comp. Laws 1897, § 3725, pro-

viding that any aggrieved candidate may
apply to and have a recount by the board
of canvassers. "Ward v. Culver [Mich?] 13

Dc-t. Leg. N. 134, 107 N. W. 444.

21. In re Hearst, 48 Misc. 441, 96 N. T. S.

122
23. In re Hearst, 48 Misc. 453, 96 N. T. S.

119.

23. Hence no mandamus will lie to compel
it to make such a canvass. Page v. McClure,
[Vt.] 64 A. 451.

24. By the temporary election commission
acting in, the capacity of a board of can-
vassers. People V, Tool [Colo.] 86 P. 231.

25. Do not come within § 61 of Election
Law, 1 Mills' Ann. St. § 1642, authorizing the
board of canvassers to correct clerical mis-
takes. People V. Tool [Colo.] 86 P. 231.

26. Failure of election ofBcers to write
their names across the seal in the absence of
any showing of tartipering or interference
with the ballots. McCarthy v. Wilson, 146
Cal. 323, 82 P. 243.

27. People V. Tool [Colo.] 86 P. 229.

28. See 5 C. L. 1073.

Mlcliigan act is constltutionnl: It is pre-
sumed that public officers will produce the
ballot boxes and that a recount board con-
sisting of a public ofHcer and two persons
chosen by the contestant and contestee will

act; hence a statute providing for a recount
in that way Is not dependent on consent of

Individuals for its efficacy. Comp. Laws 1897,

§ 3725. Ward v. Culver [Mich.] 13 Det.

Leg. N. 134, 107 N. W. 444.

29. Under Rev. Laws c. 11, § 267, provid-

ing for a recount of the ballots, does not

provide for a recount except in cases where

the official ballot is used or where the offi-

cers are voted for on one ballot, and a re-
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have not been kept as cast and canvassed \vithout tampering.'" In Michigan the

recount board must from an inspection of the box first determine that they have

been so kept as the law directs, including sealing/^ but the mere fact that the seal

became broken and tampering possible does not excuse a refusal, to recount where

the board found no legal requirement lacking.'^ On a recount the court may ac-

cept the certificate of the officers of election for a precinct wherein the ballot boxes

have been robbed.^^ It is the duty of a recount board. to adopt the majority report^

of a committee appointed by it to recount the vote.'* Under a statute declaring

that the board of recount shall receive the report of a recount committee as true, they

are under no duty to review alleged errors of the committee.^' Where the vote was

very close a petition for a recount was sufficient in Michigan, although the allega-

tions of error in the count are made only on information and belief and although it

is not alleged that a rectification of the errors committed would change the result.'"

De-termination of result; certificates.—A majority of qualified voters means a

majority of registered voters where that is a qualification.'' A statute requiring a

proposition to be submitted to popular vote and to be approved ''T)y a majority of

the voters of the corporation tax district" is satisfied if the proposition is approved by

a majority of those voting and does not require a niajority of the qualified voters."

As between persons elected to similar offices for which terms differ, an agreement be-

tween them to settle the doubt has been held not against public policy.'®

§ 11. Judicial control and supervision.^'^—A court of equity will not supervise

the acts and management of a political party for the protection of a purely political

right,'"- nor has equity any jurisdiction in determining purely political questions

as to what should go on the ballot.*^ In Colorado the district court, having no au-

thority to issue prerogative writs, cannot supervise an election affecting the public

only,*' even though franchises involving private property interests are to be voted

count In other cases is invalid. Eldredge
V. Niclcerson [Mass.] 78 N. B. 461.

3G, 10 Am. & Bng. Bnc. liaw [2d Ed.] 732
n. 4, 734 n. 6. When a recount is demanded
and made, if the box appears to have been
opened since its sealing by the election offi-

cers, or if the ballots show evidence of hav-
ing been tampered with, the court should
reject them and accept the certificate of the
ofiicers of election as the correct vote of the
precinct. Browning v. Lovett [Ky.] 94 S. W.
661.

31. Keith V. Wendt [Mich.] 13 Det. Leg.
N. 78, 107 N. W. 443. A recount can be had
under Comp. Laws § 3725, only in cases
where the recount board can find from an
Inspection of the ballot box that the statu-
tory requirements for the preservation of
the ballots as cast have been observed. Id.

32. A return to mandamus that the seal
had been broken held insufficient. Ward v.

Culver [Mich.] 13 Det. Leg. N. 134, 107 N. W.
444.

33. Browning v. Lovett [Ky.] 94 S. W. 661.
34. Under Comp. Laws, 5 3725. Ward v.

Culver [Mich.] 13 Det. Leg. N. 142, 107 N. W.
446.

35. Atwood v. Sault Ste. Marie [Mich.] 12
Det. Leg. N. 403, 104 N. W. 649.

SO. Ward v. Culver [Mich.] 13 Det. Leg.
N. 134, 107 N. W. 444.

ST. Clark V. Statesville, 139 N. C. 490,

B2 S. E. 52.

38. A plan for Incurring liability for pro-
curing additional water supply. City of

Rome V. Whiteatown Waterworks Co., 113
App. Dlv. 547. 100 N. Y. S. 357.

39. Five members of a board of aldermen
having been elected without designating
which of them was "to All a short term, an
agreement between them by which one of
their number consented to take the short
term in consideration of his being elected
president of the board held not contrary to
public policy. Hobba v. TJpplngton [Ky.] 89
S. W. 128.

40. See 5 C. L. 1073.
41. The illegal calling of a convention.

McDonald v. Lyon [Tex. Civ. App.] 95 S. W.
67.

Frolilbltlon will not lie to prevent a ma-
jority of a party committee from ousting a
mlnorltyU'rom membership, as such an action
is not Jildiolal in its nature, and especially
where the proceedings for their removal had
not yet been commenced. State v. Witt-
hoeft [Mo. App.] 93 S. W. 284.

42. The question whether the words "giv-
ing antl-prohibitlonists and prohibitionists
equal privileges," following the words "For
amendment to the local option law," should
be stricken out as argumentative and unfair
Is a political question involving no property
or civil rights, and therefore equity has no
jurisdiction to compel the secretary of state
to omit them from the ballot. State v. Dun-
bar [Or.] 85 P. 337.

43. People V. District Ct. of Second Judi-
cial Dist. [Colo.] 86 P. 87. Issuing a writ pro-
hibiting certain alleged conspirators from
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upon.** A private citizen may not institute proceedings of this character until it

appears that the public prosecutor refuses to act.*^ The conduct of a party com-

mittee which is injurious to the party in general will not give individuals a cause of

action on their own behalf.*° Where the constitution fixes on the governor the duty of

deterjnining whether theconstitutional requirements for ordering an election have been

complied with, the courts cannot interfere.*' It is within the power and the

duty of a mayor and city council to stop an election in obedience to an order of a

court of competent jurisdiction.** The remedy in ease of the submission of a local

option question on a defective petition is an order restraining all proceedings under

such election.*^ In New York the court has no authority to order a recount of

ballots cast in an election district.^"

Mandamus.''^—ilandamus will lie to compel the execution of a certificate of

nomination in a proper case/^ to compel a county committee postponing an election

for an unlawful purpose to act/^ to permit an elector to vote in case of an illegal

refusal by an election board/* or to compel a county court to perform the ministerial

duties incident upon the results of an election."^ It will not lie to compel the coun-

ty court to declare the result of a void election,^* or to compel a board to complete

an unauthorized canvass/' or for a recanvass where the unlocked ballot boxes were

left open to the public for 24 hours or more after the vote was canvassed.'' |

Injunction.^^—Only an unlawful election may be enjoined."" That it will im-

committing certain acts feared, appointing
."watchers, ordering tlie arrest of an election
judge after election for interfering with a
watcher, requiring the county treasurer to
produce his original books of record, order-
ing the storing of ballot boxes in a building
other than that designated by law, and or-
dering many citizens and taxpayers to ap-
pear for examination. Id.

44. People V. District Ct. of Second Judi-
cial Dist. [Colo.] 86 P. 87.

45. Practice requires that before a private
citizen institutes proceedings for the super-
vision of an election it must be made to
appear that the attorney-general or district

attorney has refused to act. People v. Dis-
trict Ct. of Second Judicial Dist. [Colo.]

86 P. 87.

4G. That the executive committee called

a convention at a place inconvenient to 90

per cent, of the party did not give certain
individuals inconvenienced thereby a cause
of action. McDonald v. Lyon [Tex. Civ. App.]
95 S. W. 67.

47. Const, art. 7, § 1, imposes exclusively
on the governor the duty of determining
whetlier there has been a compliance with
the requirements of the constitution prepar-
atory to the ordering of an election for the
formation of a new county, and the courts
have no power of interfering with him in

the exercise of his discretion. Lamar v.

Croft, 7.3 S. C. 407, 53 S. E. 540.

48. State V. NicoU, 40 Wash. 517, 82 P.

895.

49. Mandamus, resubmission; and certio-

rari, not appropriate remedies. Kennedy v.

Warner, 51 Misc. 362, 100 N. T. S. 616. Ac-
tion brought by an individual on his own be-

half only who had leased property for saloon

purposes and who would have been preju-

diced by proceedings in conformity with the

void elections. Id.

50. Under Election Law, Laws 1896, p. 893,

c. 909, mandamus will not lie. Hearst v.

7 Curr. L.—79

"Woelper, 183 N. T. 274, 76 N. E. 28, rvg.
110 App. Div. 346, 96 N. T. S. 341. Laws 1896,
p. 938, c. 909, § 84, providing for a recount
on a discrepancy being apparent between the
number of votes on the tally sheet and the
number of ballots shown by the ballot clerk's
return, is a direction to the election in-
spectors for immediate action before a decla-
ration of the result of the election, and does
not authorize the court to interfere and or-
der a recount. Id., 183 N. T. 274, 76 N. E. 28,

51. See 5 C. L. -1074.

52. Where one person acts as secretary
of two rival conventions and he executes a
certificate of nomination to the candidate of
one, mandamus will lie to compel him to is-

sue a certificate of nomination to the rival
nominee. To enable the two nominees to
present their claims for adjudication to the
election board named In § 2966-23, Rev. St.

1906. State v. Jones [Ohio] 78 N. E. 505.

53. Postponing election of a new commit-
tee merely to perpetuate their own power.
In re Chester County Republican Nomina-
tions, 213 Pa. 64, 62 A. 258.

54. People v. Doe, 109 App. Div. 670, 94
N. Y. S. 389.

65. Mandamus will lie to compel a county
court to declare the result of an el«otion
on local option and to make an order pro-
hibiting the sale of liquor when the result
favors prohibition, as such duties are minis-
terial only. State v. Richardson [Or.] 85 P.
225.

5B. State V. Rhodes [Or.] 85 P. 332.

57. The fact that a board having no power
or duty to canvass and count a certain vote
assumed the same and proceeded to act
thereunder as a board will not subject its

members to mandamus to complete the can-
vass and count if abandoned beforehand.
Page V. McClure IVt.] 64 A. 451.

58. In re BurreU, 50 Misc. 261, 100 N. T. S.

470.
59. See 5 C. L. 1076.
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pose an additional burden on taxpayers- is not a ground for enjoining a legal elec-

tion.*^ The question of the propriety of enjoining an election on the eve thereof

without notice is addressed to the discretion of the court and does not go to its Juris-

diction."^ The state in its sovereign capacity may bring a suit in equity in the

supreme court of Colorado to enjoin acts pursuant to an alleged conspiracy violating

the election laws, although such acts if committed would be punishable as crimes/'

and denials of the equities of such a bill are wholly immaterial where the respond-

ents have no right and claim none to perform the acts enjoined."* The authority of

the court after issuing an injunction to prevent election frauds is not limited to

orders merely punitive in their nature but to accomplish its ends may issue orders

remedial in character.""

I 13. Judicial proceedings to contest or revieiu. Rights and remedies.^"—
A proceeding to contest an election is a purely statutory proceeding and is not re-

garded as a cause at law or in equity,"'' but in Illinois it is in the nature of a

chancery suit and the rules of chancery practice apply. "^ Ballot boxes containing

the ballots, the keys, and the reports of the election officials, are not judicial records

reviewable under a writ of certiorari."^ Where no other method of judicial review

is provided, certiorari is the proper remedy to review the action based on a void

election.'" The remedy for an illegal election on the license question is an election

contest and not proceedings to qu.a&h the licenses.''^

Appeal to the courts in an election matter is under statutory regulation,''^ btit

ordinarily lies only from final judgments of the election officers. '^ In Colorado the

supreme court will assume jurisdiction in an original proceeding in certiorari involv-

ing an election judge's rights.'* In Missouri the courts have no authority to enter-

tain a primary election contest by a writ of certiorari.'^ In Mississippi an election

«tO. Conner v. Gray [Miss.] 41 So. 186.

Equity cannot enjoin an election called pur-
suant to a constitutional statute tor the cre-

ation of a new county. Id.

61. For the creation of a new county.
Conner v. Gray [Miss.] 41 So. 186.

fi2. State V. Nicoll, 40 Wash. 517, 82 P. 895.

63, 64. People v. Tool [Colo.] 86 P. 224.

65. A motion to restrain canvass of re-

turns which, because of flagrant frauds, are
untrue in making up the final abstract of

Totes. People v. Tool [Colo.] 86 P. 229.

««. See 5 C. L. 1075.

67. Properly transferred from the chan-
cery to the common-law docket. Quartier v.

Dowiat, 219 111. 326, 76 N. E. 371.

es. Demurrer to plea in abatement after

eause had been transferred to common-law
aocket properly sustained. Quartier v. Dow-
fat, ?1& 111. 326, 76 N. B. 371. Recital in sum-
mons that the cause was on the chancery
side of the court not inaccurate as proceed-
ing is governed by chancery practice. Id.

60. State v. Reynolds, 190 Mo. 578, 89 S.

"W. 877.

70. Even though the statute gives the
right to contest election. Commissioners'
Ct. of Blount County v. Johnsou [Ala.] 39 So.

910.

71. Bordwell v. State [Ark.] 91 S. W. 555.

73. Under a statute giving any citizen the
right to appeal from the decision of the offi-

cer with whom a certificate of nominations
has been filed upon the objections raised

thereto, only the citizen instituting the pro-

ceeding by filing the objections may appeal.

In re Social Democratic Party, 182 N. Y. 442,

75 N. E. 415. The secretary of state having
ruled upon objections to a certain certifi-
cate of nominations filed with him, an ap-
peal lay only at the instance of the person
objecting, and an appeal taken by another
citizen who had filed no objections upon
which appeal an adjudication was had was
without authority and the court without
jurisdiction to entertain it. Id.

73. Refusal of the board to place name
and address of a certain person on suspected
list of persons "who are not qualified voters"
is not such a determination- and final judg-
ment on the rights of the name involved as
to permit an appeal for the purpose of hav-
ing said name "struck from the list." Wil-
son V. Carter [Md.] 63 A. 369. An appeal does
not lie from a mere finding of a county board
in an election contest and before any final

order or judgment has been pronounced.
The record of the board that it "finds the
contestee William F. Brown is elected * * *

and the contestor Levi Summe does now
pray an appeal to the circuit court" is- a
mere finding. Summe v. Browne, 165 Ind. 490,

76 N. E. 99.

74. To review a judsrment claimed to de-
prive an election judge of his joint custody
of the registration lists a.nd bis share of the
official ballots. People v. District Ct. [Colo.]

84 P. 694.

75. State V. Reynolds, 190 Mo. 578, 89 S.
,

W. 877. The primary election law relating
to cities of 300,000 inhabitants and over does
not confer on tlie courts of Missouri author-
ity to try and determine contested primary
election cases. Id.
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contest involving a municipal oilice is properly brought uncler the code provisions for

contests in state and county elections.'" In California service of a person whose

right to office is contasted and who cannot be found may be had by leaving a copy

of the citation at the house where he last resided." In Minnesota election contests

hivolving issues of fact milst be tried at the county seat.'" Persons aSected by a

void election are proper parties to apply for a writ of certiorari.
'°

Grounds for contest or review.—Eelief will not be granted on a doubtful show-

ing of vfTong/" or to review a void election,^^ or to change what could not have

affected the result/- but the court may determine an election contest even though

the question involved has become moot by the passing of election day if they vitally

affect the conduct of future elections.^^ In order to make a case of fraud and ille-

gality in an election it is not necessary that the election officers be implicated.
^^

Bribery is a ground far setting aside an election.'^ While in West Virginia bribery

at an election disqualifies the guilty party from holding office/" a formal conviction

is necessary before it can be used as the basis of a contest.^'

Jurisdiction.^^

Notice or summons, pleadings and issues.^"--—In the notice the grounds may be

set forth by attaching the complaint to and making, it a part of the notice. '"' In

Missouri an election contest is not a case or suit which requires the filing of a pe-

tition in court and the suing out of a writ of summons in the name of the state,"^ a

notice in conformity with the statute being due process."^ Such notice need not be

filed before service nor state that it has been filed or the particular day when it

would be/^ and is not insufficient because it notifies contestee that plaintiff "shall

contest" the former's election."* A defective notice, being in Missouri subject to

amendment/* is not ground for prohibiting a court from proceeding with an election

contest.""

76. Under Rev. Code 1S92, § 3034, making
all provisions of the law on state and county
elections so far as applicable govern in

municipal elections. Shines v. Hamilton
[Miss.] 39 So. 1008.

77. -Under Code Civ. Proc. § 1119, which is

constitutional. Chatham v. Mansfield, 1 Cal,

App. 298, 82 P. 343.

78. An election contest involving Issues
of fact, though a special proceeding, must
be tried at the county seat in order to give
the court jurisdiction under the general rule
requiring all issues of fact to be tried at the
county seat. Decision rea.ched after trial at

any other place than county seat, though
correct on the merits will be reversed. Bell

V. Jarvis [Minn.] 107 N. W. 547. Objections
to trial at a place other than county seat

having been seasonably made are not waived
by subsequent participation in proceedings.

Id.

79. Resident electors and landowners in a
precinct to be affected by a void election on
the question of the application of the stock
law are sufficiently interested to be entitled

to apply for a writ of certiorari to review
the election proceedings. Commissioners'
Ct. of Blount County v. Johnson [Ala.] 39

So. 910.

80. Where investigation showed an affi-

davit to support a petition for an inspection

of ballots to be unreliable and the only error

in the ballot clerk's raturns was conceded
and voluntarily corrected, and no extraneous
proof of error introduced, the petition will

be aeniea. m re Slattery, 50 Misc. 212, lOU
N. Y. S. 419.

81. Phillips V. Bynum [Ala.] 39 So. 911.
S3. Where a proper canvass would not

have changed the result, irregularities in a
canvass making a recanvass impossible will
not be ground for ordering a special elec-
tion. In the submission of local option is-
sues under the Liquor Tax Law 1896, p. 57,
c. 112, § 16. In re Burrell. 50 Misc. 261, 100
N. T. S. 470. Held that other errors com-
mitted in admission and rejection of ballots
just balanced each other. McCarthy v. Wil-
son, 146 Cal. 323, 82 P. 243.

S3. In re Morgan, 99 N. T. S. 775.
84. Whaley v. Thomason [Tex. Civ. App.]

16 Tex. Ct. Rep. 207, 93 S. W. 212.
85. A local option election may be set

aside in an election contest on the ground
of bribery if a sufficient number of bribed
votes have been cast to affect the result.
Whaley v. Thomason [Tex. Civ. App.] 15 Tex.
Ct. Rep. 207. 93 S. W. 212.

SO, 87. Morrison v. McWhorter [W. Va.]
52 S. B. -394.

88, 89. See 5 C. L. 1075.
90. Murtha v. Howard [S. D.] 105 N. W.

100.

01. As required by Const, art. 6, § 38, and
Rev. St. 1899, § 4681. State v. Hough, 195
Mo. 615, 91 S. W. 905.

93. Rev. St. 1899, § 7029. State v. Hough,
193 Mo. 615, 91 S. W. 905.

93, 94, 95, 90. State v. Hough, 193 Mo. 615,

91 S. W. 905.
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The pleadings or their equivalent must state the grounds of contest"' accord-

ing to the rules in other civil suits."^ An objection to the counting of particular

ballots as spurious or bad need not be incorporated in the pleadings.^' Although a

petition in an election contest prays for general eqmtable relief and is indorsed

"Bill in Chancery/' the petition is not thereby rendered a bill in chancery.^

Objections may be raised by any mode appropriate to the proceeding.^ Special

contest courts though of limited Jurisdiction have power to determine the rega-

larity and sufficiency of their own pleadings.^ A contestant attacking the legality

of certain votes should not have them counted for himself.*

The issues are limited by the pleadings as in other civil suits/ and the extent

and character of Judicial review is almost entirely statutory depending on the char-

acter and operation of the proceeding." In Montana malconduct on the part of

97. A notice of contest for a judicial of-
fice is a pleading and serves not only to in-
stitute tlie proceedings and bring the con-
testee into court but also to inform him
of the character and cause of tlie ground of
contest. Morrison v. MoWhorter [W. Va.]
52 S. E. 394.

»S. A notice of contest alleging that many
illegal votes were cast and counted for con-
testee, the names and precincts being un-
known to contestant, and many legal votes
were cast for contestant and not counted for
him, tile names and precincts being unknown
to him, is insufficient for indefiniteness.
Hale v. Stimson [Mo.] 95 S. W. 885. The suf-
ficiency of the piea<ling;s in an election con-
test, as a question of law, is for the con-
sideration and determination of the court.
Morrison v. McWhorter [W. Va.] 52 S. E. 394.

A petition for setting aside an election on
thi ground of bribery is sufficient which
charges that the poll tax of voters was paid
for them to influence their votes. Petition
held sufficient. Whaley v. Thomason [Tex.
Civ..App.] 15 Tex. Ct. Rep. 207, 93 S. W. 212.

A statement in an election contest is pot
fatally defective in not alleging that at the
time of filing it plaintiff is an elector where
he alleges that he was an elector at all

times mentioned in said statement, but it was
not filed until the day after it was dated.

Court "Will not presume that he ceased to

be an elector on the following day. Chatham
V. Mansfield, 1 Cal. App. 298, 82 P. 343. An
allegation that the defendant received a less

number of legal votes at an election than
did an opponent states a mere conclusion
and will not admit proof of illegality of bal-

lots due to visibility of marks on the back of

ballot, improper words printed on ballot, nor
that certain party candidates' names were
not placed in the proper place, or that bal-

lots bore distinguishing marks. Hamer v.

Howell [Utah] 86 P. 1073.

99. An objection to the counting of bal-
lots on tlie ground that they had been tam-
pered with is an objection to evidence only,
has no place in the pleadings, and does not
enlarge the issues. Moorhead v. Arnold
[Kan.] 84 P. 742.

. 1. Quartier v. Dowiat, 219 111. 326, 76 N. E.

371.

3. And may be raised by motion to quash,
demurrer, or by mere objection or sugges-
tion. Morrison v. McWhorter [W. Va.] 52 S.

B. 394. Whether it is the duty of a board

to canvass and count the votes in a certain

election being a question, of law, an allega-
tion to that effect in a complaint is not ad-
mitted by a demurrer. Page v. McClure [Vt]
64 A. 451.

3. 'An election contest court, although of
limited jurisdiction, has jurisdiction to de-
termine questions touching the regularity
and sufficiencj^ of the pleadings in a contest
for a judicial office. Morrison v. McWhorter
[W. Va.] 52 S. E. 394.

4. Bigham v. Clubb [Tex, Civ. App.] 15
Tex. Ct. Rep. 479, 95 S. W. 675.

5. Objections to and challenges of ballots
must be within the allegation of the com-
plaint. Hamer v. Howell [Utah] 86 P. 1073.
Where ineligibility at the time of election
is the ground on which a person's right to
office is cojitested, it should be alleged in
the statement. McCarthy v. Wilson, 146
Cal. 323, 82 P. 243. A petition in an elec-
tion contest attacking a certain vote as
illegal because the voter had not paid his
poll tax will not authorize a finding that
it is illegal _ because the voter resides in
another precinct. Bigham v. Clubb [Tex, Civ.
App.] 15 Tex. Ct. Rep. 479, 95 S. W. 675. In
an election contest a petition attacking a
certain vote as illegal because me voter had
not paid his poll tax does not authorize tlie

judge to investigate and rule on the age
of the voter. Holding such vote illegal on
ground that voter was under age. Id. In
the absence of any question under the plead-
ings as to the eligibility of a contestee the
court need make no finding thereon. Mc-
Carthy V. Wilson, 146 Cal. 323, 82 P. 243.

6. In New York the power of a judge of

the supreme court or of the court is limit-

ed to a review of the decision of the -elec-

tion board on written objections filed with it,

and in the absence of such decision there is

nothing to review. In re Candidates for

Member of Assembly in Thirty-Second As-
sembly Dist., 108 App. Div. 361, 95 N. T. S.

616. Failure to file objections. In re Walsh,
108 App. Div. 361, 96 N. Y. S. 147. The court
has authority to determine not only wheth-
er a ballot is valid but of determining for

whom they should be counted. In manda-
m.us proceedings under Election Law, Laws
1896, p. 966, c. 909, § 114. In re Hearst, 48

Misc. 441, 96 N. Y. S. 122. In Kentucky eligi-

bility to office cannot be passed on in an
election contest. Under Act of 1900, § 1596a,

repealing a previous act expressly authoriz-
ing a review of the eligibility of the candi-
•dates. Wilson v. Tye [Ky.] 92 S. W. 295.
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election judges and the reception of illegal votes are separate grounds for contesting

an election/ hence under allegations of the former the latter question cannot be rais-

ed.' A motion to exclude election returns from certain precincts, rendered false by

frauds, does not involve the question of the disfranchisement of voters, does not

make an election contest, nor does it involve title to office so that candidates are

neither proper nor necessary parties." Whether a contestant has obeyed all the

statutory requirements necessary to institute a suit is for the court.^"

Dismissal.^^—¥ov fundamental insufficiency of allegations dismissal sua sponto

is proper.^^ In the absence of bad faith a proceeding to contest an election should

not be dismissed for insufficiency of the security until an opportunity has been given

to furnish additional and sufficient security.^"

Preservation and production of ballots}*'—Irregularity in observing directory

provisions for the preservation of ballots is not fatal.^° The integrity of ballots is

generally impeached by the mere opportunity for tampering by evil minded per-

sons,^'' but not when the opportunity does not extend beyond the officers having

them rightfully in custody.^' After ballots have become a part of the court files,

presumptions of tampering do not arise from the mere opportunity.^' In determin-

ing whether ballots have been properly preserved by a deputy auditor his title to

office is not in issue,^° and no inference that the ballots have not been properly pre-

served can flow from the mere fact that he is deputy de facto only.^° Neither party

to an election contest having anything "to do with an irregularity in the custody of

ballots, they cannot be affected by it.^^ The ballots having been destroyed and it

being impossible to determine the number of legal ballots, the whole vote must be

rejected.^^

Evidence.''^—The official certificate of the election officers is competent evidence

and when introduced maljes a prima facie showing of the facts certified,^ which

7. Code Civ. Proc. § 2010. Coleman v.

Kerr [Mont] S3 P. 393.

8. Coleman v. Kerr [Mont.] S3 P. 393.

9. People V. Tool [Colo.] 86 P. 229.

10. Whether a contestant has filed a state-

ment of Ms election expenses as required by
law and whether his failure to file it has
any pertinency in the contested election pro-
ceedings is for the court wherein the pro-
ceeding is pending to determine in the first

Instance and does not furnish a ground for

Issuing a writ of prohibition. State v. Tay-
lor, 193 Mo. 654, 91 S. W. 917.

11. See 3 C. L. 1175.

12. If the pleadings are fatally defective

by failing to disclose on their face a ground
of contest, It is the duty of the court to

abate the proceedings sua sponte. Morri-
son V. MoWhorter [W. Va.] 52 S. E. 394.

13. Murtha v. Howard [S. D.] 105 N. W.
100.

14. See 5 C. L. 1076.

15. In Iowa provisions aa to folding, wir-
ing, and sealing ballots for their preserva-
tion are directory and irregularities In not
strictly pursuing these directions will not
defeat the will of the electors. Murphy v.

Lentz [Iowa] 108 N. "W. 530.

16. Chatham v. Mansfield, 1 Cal. App. 298,

82 P. 343. It was error to admit ballots

in evidence where the envelopes containing
them were broken at the time the county
clerk received them, that thereafter they lay

In a public vault to which the public gen-
erally had access, that 6 ballots were miss-

ing at the time of their production in court
and no evidence was introduced showing
that they had ever been properly sealed. Id.

17. Murphy v. Lentz [Iowa] 108 N. W. 530.
Evidence held not to warrant any interfer-
ence with finding of trial court that ballots
had not been tempered with. Id.

18. No presumption that an attorney in a
case made any changes in them arises from
the fact that he had an opportunity to do
so. Ogg V. Glover, 72 Kan. 247, 83 P. 1039.
Ballots transmitted to the supreme court
unsealed as part of the evidence in an elec-
tion contest do not lose their probative effect
from being temporarily intrusted by the
clerk to the possession of the attorneys of
one of the parties. Id.

10. Immaterial whether he is an officer de
jure or de facto. Murphy v. Lentz [Iowa]
108 N. W. 530.

20. Murphy v. Lentz [Iowa] 108 N. W.
530.

21. Violation of a directory provision that
ballots were to be kept in auditor's office by
their unauthorized removal to tlie clerk's
office. Murphy v. Lentz [Iowa] 108 N. "W.
530.

22.

161.

23.

24.

People V. Davidson [Cal. App.] 83 P

See 5 C. L. 1076.

Fleener v. Johnson [Ind. App.] 77 N.
B. 366. It being the duty of election of-

ficers to canvass the votes cast, their certif-

icate la evidence of the result. Id.
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may be ov.erthrcwn by the production of the ballots,^'^ whereupon, a contrary pre-

sumption arises.^" Although the ballots themselves are the best evidence, if it ap-

pears that they have been tampered with, the certificate of return may prevail,'^ or

in case of the destruction of the ballots the testimony of the officers of election may
become the best in degree,^* but they will not be permitted to contradict their own
certificate of election from memory several months after the election.-' It is propej-

for the court on the request of the contestant to open the ballot boxes and recount

tlie votes.^" Although no objections to the introduction of tampered ballots are

made, the contest court is not obliged to count spurious returns,^^ but may in its

discretion investigate and reject such ballots as not the best evidence.^" Either

party may introduce, during the hearing, witnesses who in the presence of the court

and the parties have examined the box and the ballots to testify as to their condi-

tion.^^ A census taken some months later is not admissible to prove population at

the time of election,^* nor can it be proven by the election proclamation,*" but it

may be shown by the last preceding Federal and state census.^" Fraud perpetrated

on the day of election may be proved even though it involves inquiry into what took

place immediately or even long before the election,''^ but matters occurring prior to

election day and the suspicions and motives of the respective parties were immaterial

on the question as to which of two election boards was the legal one.^* One may
state how he voted,*" and, while not compelled to do so,*° is not entitled to be ad-

vised by the court as in the case of criminating questions.*^ The contestant has
the burden of proving the alienage of the eontestee whose right to office is challebged

on this ground.*^ Cases considering the sufficiency of the evidence on particular

points are shown in the note."

25. Fleeper v. Johnson [Ind, App.;i 77 N.
B. 366. The rficord ot election returns Is

generally merely prima facie evidence of the
facts stated therein and may be overcome by
extrinsic evidence. So held under Pol. Code
§ 1282, Code Civ. Proc. §5 1920. 1926. People
V. Davidson [Cal. App.] 83 P. 161.

20. People V. Davidson [Cal. App.] 83 P.
IGl.

S7. Where It appears that ballots were
tampered -with after the return by the elec-

tion officers . and that some of the ballots
were void because one poll clerk signed the
names of both on them, the certificate return,

not being otherwise impeached, will prevail
over the ballots themselves as evidence of
the result of the election in that precinct.

Williamson v. Musick [W. Va.] 53 S. E. 706.

See the preceding paragraph.
28. Where the ballots cast at an election

had been destroyed before trial of an ac-
tion to oust certain persons from office, evi-

dence of the election officers that nea.rly all

of the ballots were marked for two candi-
dates held the best in degree that existed.

People v. Davidson tCal. App.] 83 P. 161.

29. An officer of election will not be per-
mitted to contradict a certificate of election
signed by him on the niglit of election by
oral testimony given some montlis later from
memory only in an election contest. Brown-
ing v. Lovett [Ky.] 94 S. W. 661.

30. Browning v. Lovett [Ky.] 94 S. W. 661.

31. 32. Moorhead v. Arnold [Kan.] 84 P.

742.

S3. Browning v. Lovett [Ky.] 94 S. W. 661.

34. Where the right of a township to elect

two persons to a certain office depended up-

on the population of the township at the time
of the election. People v. Davidson [Cal.
App.] 83 P. 161.

35. People v. Davidson [Cal. App.] 83 P.
161.

30. The right to elect certain officers in
a township depending upon the population.
People V. Davidson [Cal. App.] 83 P. 161.

37. Whalcy v, Thomason [Tex. Civ. App.]
15 Tex. Ct. Rep. 207, 93 S. W, 212:

38. In an election contest involving the
question as to wlych of two election boards
is the legal one, events occurring prior to
election day, the suspicions of the respective
parties and the grounds they had therefor
are incompetent and their motives in" their
conduct are immaterial. Foltz v. Mings, llo
111. App. 557.

39. Not opposed to policy of a secret bal-
lot. State V. Matlack [Del.] 64 A. 269.

40. 41. State V. Matlack [Del.] 64 A. 259.
42. Buckley v. McDonald [Mont.] 84 P.

1114.
43. Where record of board of supervisors

showed that the number of votes cast for
each candidate for a certain office and that
one of .them received the highest number
of votes, held such evidence was overcome
by other undisputed evidence showing that
the number of registered voters in the town-
ship and the number of ballots east at the
election were greatly less than the number
of votes counted and shown by the record.
Id. Evidence held sufficient to show thpt il-

legal ballots were cast in all the precincts
of the township. Id. In an action to oust
evidence held sufficient to show that the
illegal ballots were sufficient in number to
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Costs.—The successful party in an election contest tried before an unauthorized

tribunal is not entitled to his costs.**

Decision and review thereof.*"^—On a finding that a contestant was not elected

a failure to find as to his eligibility is immaterial,-"^ nor was it necessary to find upon

such allegations in the statement as were admitted by the answer either by a specific

statement or a failure to deny.*' Findings of an election contest court as to the

appearance, condition, and contents of a sacli containing ballots, based on an inspec-

tion of the same by the members of the court, is supported by evidence.*^ Where

a motion to transfer an election contest from the chancery to the common-law docket

and a demurrer .to the action on the gTound of want of jurisdiction were argued

and considered together and the granting of the motion shows that the demurrer

was in effect overruled, it was not a fatal error not to enter a formal order showing

the disposition of ,tlie demurrer.**

Appellate jurisdiction'" and procedure" in election contests is regulated by

law. In West Virginia either party to an election contest may appeal from the

county court to the circuit court where the contest will be tried de novo." An ap-

peal must be made within the statutory time'' or extensions thereof subject to

proper conditions,'* and the record for appeal must be seasonably prepared.''* Ex-

piration of the term of a contested office is not- ground for dismissing the appeal."

make a difference in the result of the elec-
tion. People V. Davidson [Cal. App.] 83 P.
161. Finding that no improper promises
"were made by contestee to secure his elec-
tion supported by the evidence. Hamer v.

Howell [Utah] 86 P. 1073.

44. Contestee not entitled to $635 costs
of trial before a board contest which was
without jurisdiction, not even under Ky. St.

1903, § 887, providing that the party in error,

if the action be dismissed for want of juris-
diction, shall pay the costs. Johnson v.

Davison [Ky.] 89 S. W. 518.

45. See 5 C. L. 1077.

4C, 47. McCarthy v. Wilson, 146 Cal. 323,

82 P. 243.

4S. Moorhead v. Arnold [Kan.] 84 P. 742.

49. Quartier v. Dowiat, 219 111. 326, 76 N.
E. 371.

50. The appeal from a decree of the quarter
sessions imposing costs in a contested election
case should go to the superior court, as the su-
preme court is without jurisdiction. Such
an appeal does not involve title to ofllce. In
re Hayes' Election, 214 Pa. 551,,. 63 A. 974.
The revisory Jurisdiction of the " supreme
court " on an appeal from an order of the
quarter sessions creating electiohf-districts
is the same as on certiorari. Waynesburg
Borough's North Ward, 29 Pa. Super. Ct. 525.

On an appeal from an order of the court
below purporting to divide an entire ward
into three election districts, the appellate
court has no jurisdiction to determine a dis-

puted question as to whether the tfiree dis-
tricts include the entire territory of the
ward. Waynesburg Borough's North Ward,
29 Pa. Super. Ct. 525; Waynesburg Borough's
South Ward, 29 Pa. Super. Ct. 532. The su-
preme court of West Virginia has jurisdic-

tion Upon a writ of error to review the final

order of a circuit court in an election contest
for a county office where it is shown that the
value of the office is greater than $100. Wil-
liamson V. Musiok [W. Va.] 53 S. E. 706. In

New York the special term Is expressly au-
thorized to review summarily the decision of.
the board of elections, and its order on such
review is appealable. Election Law, Laws
1896, p. 922, c."909, § 56. In re Halpin, 108
App. Div. 271, 95 N. T. S. 611.

51. In Iowa, on appeal in election cases,
tlie cause will be heard anew in the su-
preme court. Under Code § 1222 as amended
by Acts 28th Gen. Ass. p. 22, c. 39, § 1. Mur-
phy V. Lentz [Iowa] 108 N. W. 530.

52. Acts 1901, p. 76, c. 80, held consti-
tutional. Williamson v. Musick [W. Va.]
53 S. E. 706.

53. On the failure to appeal from a judg-
ment of the superior court annulling an elec-
tion wltliin 10 days, it becomes final. Wil-
son V. Arnot [Cal. App.] 84 P. 293. An
appeal from a decree annulling an election
certificate must be taken within 10 days
in California or the decree becomes finaL
LTnder Code Civ. Proc. § 1127. The terra
"commission" therein used is the equivalent
of "election certificate" (Wilson v. Fisher,
148 Cal. 13, 82 P. 421), and hence of course
deprives the -former officer of his salary
pending an appea.1 .taken later (Id.). While
a statutory provision, that an appeal based on
the ground that the decision is not supported
by tlie evidence must be taken within sixty
days applies to election contest cases (Mc-
Carthy V. Wilson, 146 Cal. 323, 82 P. 243), it

will not preclude an appeal taken after the
sixty days based on improper admis.sion and
exclusion of evidence (Id.).

54. Requiring a contestee to surrender an
office to a contestant as a condition for ex-
tending the time within which to perfect an
appeal lies within the discretion of the court.
McCarty v. Wilson [Cal. App.] 83 P. 170.

55. Where appellant fails to comply with
conditions contained in an order extending
the time for presenting a bill of exceptions
until, owing to change of circumstances, he
no longer can comply, an offer then to com-
ply would not entitle him to have his bill
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Objections to the pleadings" or to the evidenee=« cannot be raised for the first time

on appeal. Eulings ol the court on objections are reviewable as in other eases if

properly excepted to/" and when such rulings are erroneous and of a number suffi-

cient to, be prejudicial,'''' the judgment must be reversed." On an appeal or writ of

error to reverse a final order in an election contest the burden of preserving the evi-

dence to sustain the attack rests on the person questioning the judgment."^ To be

considered on appeal, ballots must be properly preserved and certified to.^*

Security for appeal; costs.^^

§ 13. Offenses against election laws."^—"Willful" illegal voting ip Iowa in-

volves either a Imowledge of one's disqualification or a reckless disregard of whether

one is disqualified or not,°° hence one in good faith believing himself entitled to

vote is not guilty of the crime of "willfuF' voting within the Iowa statute." Un-

der the "Terrell Election Law'' of Texas, treating voters on election day with liquor

and tobacco is bribery."* Laws making it a crime for "officers"' of election know-

ingly to prevent a. qualified voter from voting do not apply to clerks of election

not within the meaning of the act.** A law denouncing the offense of illegal vot-

ing and providing a punishment therefor applies to and is not repealed by subse-

quent laws requiring additional qualifications of voters, noncompliance with which

would be punishable.^" Under a law repealing a former registration statute and "all

penalties thereunder," an offense against the repealed statute committed prior to

its repeal cannot be tried and punished thereafter.''^ One acting as an oificer at an

election and acting corruptly cannot avail himself of any irregularity in his appoint-

ment in his defense.''^ One may be convicted of illegal voting although already

convicted of false swearina; in connection with it.^'

of exceptions signed. Wilson v. Arnot [Cal.
App.] 84 P. 293.

56. An appeal In an election contest will
not be dismissed because the term of the of-
fice contested has expired, since the right to
the fees, salary, and emoluments of such
office is a substantial vested right to which
a contestant is entitled if elected which
would be denied him if the appeal were dis-
missed on such ground. McCielland v. Er-
win, 16 Okl. 612, 86 P. 283.

57. Failure by plaintiff to allege that he
is an elector at the time that the statement
Is filed. Chatham v. Mansfield, 1 Cal. App.
298, 82 P. 343.

88. McCarthy v. Wilson, 146 Cal. 323, 82

P. 243.

59. Each particular ballot is regarded as
a piece of evidence and the ruling of the
court on an objection thereto, when except-
ed to by the injured party, is reviewable by
the appellate court on an appeal from the
Judgment to the same extent as any other
ruling in the matter of the admission or re-
jection of evidence. McCarthy v. Wilson, 146
Cal. 323, 82 P. 243. The supreme court will
not review the ruling of the trial court up-
on any particular ballot in the absence of
exception reserved thereto by the party com-
plaining. Id.

60. Error in counting the ballots from a
certain precinct is not prejudicial if the re-
sult of the election would not be affected by
Iheir exclusion. Pledge v. Griffith [Mont.] ,83

P. 392. The admission of testimony of elec-
tion officers that nearly all of the voters
marked their ballots for two candidates, even
if erroneous, held harmless where it was
shown that ,the number of votes counted

greatly exceeded the number of ballots cast.
People V. Davidson [Cal. App.] 83 P. 161.

CI. McCarthy v. Wilson, 146 Cal. 323, 82
P. 24 3.

62. Quartier v. Dowiat, 219 111. 325, 76 N.
E. 371. See ante tliis section. Preservation
and Production of Ballots.

C3. In order that ballots may be consid-
ered on appeal they must be certified by the
trial Judge to be the original ballots used
at tlie trial and in the original form as in-
troduced in the evidence. Sending up a box
containing .the ballots to which is attach-
ed a memorandum of the Judge to the ef-
fect that he had never opened or examined
the box or Its contents taut believes it to
contain the original ballots used upon sucli
trial, not a sufficient identification. Pledge
V. Griffith [Mont.] 83 P. 392.

64, 65. See 5 C. L. lOTS.
6«. State V. Savre [Iowa] 105 N. W. 387.
67. A person upon due inqtiiry ascertain-

ing all the facts and in good faith conclud-
ing that he is qualified to vote. State v.
Savre [Iowa] 105 N. W. 387.

68. Whaley v. Thomason [Tex. Civ. App.]
15 Tex. Ct. Rep. 207, 93 S. W. 212.

69. Ky. St. 1903, § 1583, not applicable to
clerks of election. Barrow v. Common-
wealth [Ky.] 92 S. W. 981.

70. Terrell Election Law does not repeal
Pen. Code 1895, art. 171. Arrington v. State
[Tex. Cr. App.] 13 Tex. Ct. Rep. 934, 89 S.

W. 643.

71. Wilson V. People [Colo.] 85 P. 187.
72. Commonwealth v. Brown [Ky.] 93 S.

W. 605.

73. False swearing, although occurring
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The indictment.''*—-A prosecution by information before judges trying the facts

is valid in Delaware in the case of a violation of Const. Delaware art. 5;^ § 7/^ and

it is not necessary to aver that a complaint charging the place of the crime was made

to any judge entitled to sit in the supreme court," and no preliminary examination
"
is required.^^ The allegations must show that the election was legal/^ and when

misconduct of an officer is charged that he was such.'" An averment that election

officers willfully failed to properly read and truly accredit the ballots sufficiently

alleges a violation of their official duty.*" An accusation that one violated his offi-

cial duty is not double in charging a failure to fully read the ballots and also a fail-

ure to make a true statement of them.'^ A charge of the giving away of liquor

on election day in Texas must negative a proviso respecting medicinal uses, and

must aver each giving separately.^^ Violations of official duty by misreading ballots

and untruly stating the result at primary elections on September 34 and again on

December 21 in the same year may be by separate counts brought in one informa-

tion.**^

Variance.—It is not a fatal variance that an indictment charging defendant

with making a false certification of election made two slight errors in copying the

certificate into the indictment.*^

Burden of proof and evidence.—In a prosecution for making false statements to

a deputy election officer it is not incumbent on the state to prove that such deputy

or his principal, both of whom have been acting as election officers, have ever taken

or filed their respective oaths of office.^' A witness may testify that a certain form

of ballot is similar to the ballot actually used in an election.** On proof that but

one form of ballot was officially used a form of ballot identified by a witness as ex-

actly like it may be received.*' The oath of office actually administered is admissi-

ble in a prosecution for violation of official duty though the law prescribed a differ-

ent oath.** In a trial of election officers for violation of their official duty a wit-

ness may testify that he voted, such evidence not being secondary to the election

books.*" As bearing upon the question of intent in voting illegally, a person may
show that he acted upon the advice of one learned in the law."" Tenants guilty of

contemporaneously with illegal voting, does
not constitute them one and the same of-
fense so that conviction of the former would
prevent coavictlon of the latter. Arrington
V. State [Tex. Cr. App.] 1^ Tex. Ct. Rep. 934,

89 S. "W. 643.

74. See 5 C. L. 1078.
75. Making it an offence for an election

officer to willfully violate his official duty.
State v. Matlack [Del.] 64 A. 259.

70, 77. State v. Matlack [Del.] 64 A. 259.

78. In a prosecution for the giving away
of Intoxicating liquors on election day, an
Information charging that the election for

the entire county to determine whether In-

toxicating liquors should be sold within the
county was held In a certain precinct.
Thweatt v. State [Tex. Cr. App.] 16 Tex. Ct.

Rep. 391, 95 S. W. 517.

79. Alleging that accused "pretended to

act" as an officer of election is insufficient.

Commonwealth v. Brown [Ky.] 93 S. V^^ 605.

SO, SI. State v. Matlack [Del.] 64 A. 259.

82. An information charging accused
with having given away intoxicating liquor

on election day and having informed several
persons where tliey could obtain it is fatal-

ly defective for not negativing the statutory
proviso that it may be sold for medicinal

purposes, and also as alleging separate of-
fences committed in distinct transactions be-
tween different persons in the same count.
Thweatt v. State [Tex. Cr. App.] 16 Texl Ct.
Rep. 391, 95 S. W. 617.

83. Not separate and distinct ofE&nces.
State V. Matlack [Del.] 64 A. 259.

84. Alleging that on a certain proposi-
tion the vote was 240 where the original
showed 340 and a failure to- show that a
certain candidate received one vote. Com-
monwealth V. Brown [Ky.] 93 S. W. 605.
Held that court properly instructed tlie jury
to find for the defendant where the prose-
cution under an indictment for making a
false certificate of election failed to show
that the certificate and stubbooks returned
into court were the originals, nor that de-
fendant signed or authorized another to sign
for him the certificate. Id.

S3. People V. Bllenbogen, 99 N. T. S. 897.
S6. State V. Matlack [Del.] 64 A. 259.
87. N'ot secondary. State v. Matlack

[Del.] 64 A. 259.

88. State V. Matlack [Del.] 64 A. 259.

89. State V. Matlack [Del.] 64 A. 259.

Evidence held to show a criminal misread-
ing of ballots in polling the vote. Id.

90. State v. Savre [Iowa] 105 N. W. 387.
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the crime of false registration are not accomplices of their landlord in his false state-

ments as to their residence, and hence may testify against him without corrobora-

tion."^

Question for the jury.—Evidence of having voted in good faith raises question

of intent which should go to the jury.'^

ELECTRICITY.'"

§ 1. Electric Franclilse (1258).
§ 2. Contracts (1259).
§ 3. Duty of Care Respecting Electricity

(1250).

§ 4. Causes of Action; Remedies and Pro-
cedure (1263). Pleading (1263). Evidence
(1264). Questions for Jury (1266).

This topic deals with the law relative to the rights and duties which persons

furnishing or using electricity have or owe to third persons not in their employ/*

except in so far as such rights and duties are peculiar to a specific application of

electricity, as its use in propelling street cars"^ or in transmitting messages between

parties. '"' The general principles as to what constitutes negligence/^ and the rules

for measuring damages,"* are treated elsewhere.

§ 1. Electric franchise."^—Electric companies furnishing current to the pub-

lic generally and using the public streets and highwa3's for such purpose are quasi

public corporations'- and cannot discriminate in charges for the same service.^

The acceptance of a franchise gives the conditions imposed the force of binding con-

tracts.^ No wires can be strung under a license or franchise except such as its terms

cover. Placing an extra feed wire in a street is prohibited under an ordinance per-

mitting no wires to be placed therein except a trolley wire.* Legislative authority

to construct and operate a plant for the generation of electricity does not authorize

the maintenance of a nuisance in the exercise of such authority.^ The right to

exercise the franchise cannot be collaterally attacked.** The board of electrical

control of New York City has been held to have no power to grant a franchise.'

91. In the prosecution of a landlord for
making false statements as to certain per-
sons being his tenants, such tenants, al-
though guilty of the crime of false registra-
tion, are not accomplices of the landlord in

his false .statements so as to render it neces-
sary to corroborate their testimony against
him. People. V. .Bllenbogen, 99 N. T. S. 897.

Wliere a landlord. averred on oath that cer-
tain persons were tenants of his and were
tlien at his house where he had a short time
before left one of them as.leep, a showing
that in fact such persons during such time
were in the election ofBoer's .rooms, adjoining
and the tenants' testimony that they had
lived elsewhere for two years is sufBclent
evidence to sustain a verdict of conviction.
Id.

92. Evidence that one voting In the wrong
ward supposed his residence to be in the
ward where he voted, and that l^e acted on the
advice of attorneys, raises the question of
Intent which should go to the jury. Error
to direct a verdict of acquittal. State v.

Savre [Iowa] 105 N. W. 387.

93. See 5 C. D. 1086.

94. Duty as to employes, see Master and
Servant, 6 C. L. 521.

95. See Street Railways, 6 C. I,. 1556.

90. See Telegraphs and Telephones, 6 C.

L. 1065.

»7. See Negligence, 6 C. L. 748.

98. See Damages, 7 C. L. 1029.
991. See 6 C. D. 1086.
1. Armour Packing Co. v. Edison Elec.

Illuminating Co., 100 N. Y. S. 605.
2. Armour Packing Co. v. Edison Elec-

Illuminating Co., 100 N. Y. S. 605. Money
paid by a patron charged discriminatory
rates under thd belief that others, were
paying the same rate for the service may
be recovered, even though the payments
were made pursuant to specific contracts.
Id. , . . .

. 3. Condition that others might use the
same poles' subject, in case of dispute as to
compensation, to the arbitrament of a mu-
nicipal officer binds the acceptor to either
agree on compensation or accept the arbitra-
ment of the official, unless shown to be
arbitrary or the result of corruption. Mont-
gomery Light & W. P. Co. V. Citizens' Light,
H. & P. Co. [Ala.] 40 So. 981.

4. City of Monroe v. Detroit, etc., R, Co.
[Mich.] 12 Det. Leg. N. 1035, 106 N. "W. 704.

5. Liable in trespass for the maintenance
of a nuisance. Townsend v. Norfolk R &
Light Co. [Va.] 52 S. B. 970.

0. Portions of complaint in action for
injuries denying defendant's right to oper-
ate freight cars held properly stricken out.
Roberts v. Terre Haute Elec. Co. [Ind. App.l
76 N. E. 323.

7. The board of electrical control Is not
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§ 2. Contracts.^—Electricity is personal property" and subject to ownership,

barter, and sale as sueli.^° A contract to use enough electricity by measurement

to make a certain minimum montlily bill, or pay that amount should sufficient

current to make it not be used, is not one for liquidated damages," but the stipula-

tion is a part of the direct obligation of the contra^t.^^ The violation of a contract

to take the whole of one's supply of electric current from a single'manufacturer is

remediable by injunction in the absence of an adequate legal remedj^,^^ and there is

no adequate legal remedy where the current is to be taken for a term of years by

measurement subject to a minimum monthly charge.^* Injunction lies also to com-

pel one public service corporation to furnish another with electricity pursuant to a

contract between them until such time as the plaintiff can procure current else-

where,^' and this rule applies though the contract between them is violative of the

express provisions of the defendant's franchise forbidding any restraint on competi-

tion.^®

§ 3. Duty of care respecting electricity}''—The courts are not in harmony
as to the dangers of electricity in comparison with other dangerous agencies.^*

Without expressing affirmatively the degree of care required the courts have declared

various acts to be negligence or not and defined the duty of handlers of electricity

in specific instances,^^ but proof of negligence is not essential to establishing liability

when the maintenance of the danger amounts to a nuisance.^" In some instances

empowered to grant a franchise for the
use oif the subways or ducts of New York
City by electric companies without the con-
sent of the boardi of aldermen. Laws 1887,

p. 928, c. 716, etc.,/ construed. West Side
Elec. Co. V. Consolidated Tel. & Electrical
Subway Co., 110 App. Div. 171, 96 N. Y. S.

009.

8. See 5 C. L.. 1087.
9. Civ. Code §§ 654, 655, 663, construed.

Terrace Water Co. v. San Antonio Ligrht &
Power Co., 1 Cal. App. 511, 82 P. 662.

10. Terrace Water Co. v. San Antonio
Lig-ht & Power Co., 1 Cal. App. 511, 82 P.
562.

11. 12. 13, 14. Beck V. Indianapolis Ijight

& Power Co., 36 Ind. App. 600, 76 N. B. 312.

15, Ifi. Seattle Elec. Co. v. Snoqualmie
Falls Power Co., 40 Wash. 380, 82 P. 713.

17. See 5 C. L. 1088.

28. LoJiistana: The need of vigilance in

keeping electricity bound is even greater
than keeping a tiger within his cage. Sim-
mons V. Shre^eport Gas, Elec. LigTit &
Power Co., [La.] 41 So. 248.

Michigran: Electricity is to be classed
with gunpowder, dynamite, and other treach-
erous and destructive agents. Warren v.

City Elec. R. Co. [Mich.] 12 Det. Leg. N.

415. 104 N. W. 613. ,

Ohio: Electricity is to be classed with
steam rather than dynamite. Marsh v. Lake
Shore Elec. R. Co., 7 Ohio C. C. (N. S.) 405.

1S>. Failure to use the "magneto pole"
test for detecting a closed circuit is proof
of negligence where other tests are shown
to be inefficient and the magneto pole Is

shown to have been at hand. O'Leary v.

Glens Falls Gas & Elec. Light Co., 107 App.
Div. 505, 95 N. Y. S. 232. An owner of high-
tension electric light and power wires in

proximity to telephone wires owes to line-

men engaged in service of the telephone
company the clear legal duty to have its

wires so placed and insulated as to permit
them to work in safety. Ziehn v. United
Elec. Light & Power Co. [Md.] 64 A. 61. A
.telephone company was not negligent in
failing to learn of and repair a broken wire
within an hour or an hour and a hal? after
it fell where the day was very stormy and
there was much sleet and ice and
wires were breaking down and fall-
ing all over the city. Aument v. Penn-
sylvania Tel. Co., 28 Pa. Super. Ct. 610.
Where a bank electrically charged a hand
rail in front of its building facing on a
public street for the purpose of shocking
persons who stopped there, it was liable
for injuries caused by its janitor turning
on the electricity, even though he did so
against positive orders. Whaley v. Citizens'
National Bk., 28 Pa. Super. Ct. 631. The
maintenance of wires in violation of a
municipal regulation requiring thorough

.

insulation is negligence for which the owner
is liable in the absence of contributory
negligence of a person injured thereby.
Clements v. Potomac Elec. Power Co., 26
App. I>. C. 482. An electric company gen-
erating and sending out a deadly current
owes to employes of third persons lawfijlly
on its premises in the service of such third
persons the duty of keeping its wires so
insulated and protected as to be safe to
work in their vicinity. Ryan v. St. Louis
Transit Co., 190 Mo. 621, 89 S. W. 865.
Giving one employed to clear snow off the
ties , of a railway having an electrically
charged third rail an iron shovel to work
with is not negligence, though no specific
warning is given of the danger. - Smith v.
Manhattan R. Co., 48 Misc. 393, 95 N Y.
S. 529.

20. Where a bank electrically charged
a hand rail in front of its building facing
on a public street for the purpose of shock-
ing persons who stopped there and the
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the courts have been enabled to decide the question presented on the basis of ordinary

or reasonable care without committing themselves to a decision as to a higher de-

gree.^^ Beyond that the decisions are inharmonious, passing from the requirement

of a reasonable degree of care^^ to a high degree^' and on up to the highest degree.^*

The true rule would seem to be that the degree of care changes with changing cir-

cumstances-^ and must be in proportion to. the danger. ^°

The liability of a municipal corporation in the operation of electric enterprises

current was sufficient to inflict serious in-
jury, the device -was unlawful and a nuisance
per so, rendering the bank liable for injuries
inflicted thereby regardless of the ques-
tion of neg-ligence.- Whaley y. Citizens' Nat.
Bk., 28 Pa. Super. Ct. 531.

ai. An instruction that the duty requisite
in the handling- of electricity is such as
ordinarily careful and prudent persons "would
exercise in dealing with it under similar
circumstances is sufficiently favorable to
defendant in an action for injuries caused
by electric "Current. Warren v. City Elec.
R, Co. [Mich.] 1% Det. Leg. N. 415, 104 N. W.
613. An instruction that defendant, an elec-
tric lighting company, was required to use
reasonable care in constructing and main-
taining its system, and to prevent the
secondary system being charged with a
higli voltage current, was as favorable to
defendant as it could ask in an action for
the death of a patron in his residence while
attempting- to use the light. "Witmer v.

Buffalo & N. F. Elec. Light & Power Co.,
98 N. Y. S. 781.

23. Moutaiia: The owner or operator of
an electric plant must use a reasonable de-
gree of care in erecting pole lines, selecting
appliances, and insulating the wires where-
ever people have a right to go and are liable
to come in contact -with tliem. Eourke v.
Butte Elec. & Power Co. [Mont.] 83 P.
470.

23. Nortli Onrolina. Fisher v. New Bern,
140 N. C. 506, 53 S. B. 342.

AViscousin: Wilbert v. Zurheide Brick Co.
[Wis.] 106 N. W. 1058.

Ne^v York: An electric lighting company
maintaining a primary circuit, charged with
an alternating current of 2,400 volts, must
exercise a high degree of care to protect
its patrons in the use of its current. Mor-
hard v. Richmond Light & R. Co., Ill App.
I>iv. 353, 98 N. T. S. 124.

24. IIIinni.s; Persons utilizing electric
energy as a business are bound to exercise
the highest degree of care and skill to pro-
tect others from its dangers. Byron Tel.
Co. V. Sheets, 122 111. App. 6. In the ab-
sence of stipulations to the contrary, those
who engage in the business of serving the
public with telephones must be held to pos-
sess and employ the requisite knowledge
and skill to protect their patrons so far as
practicable from the dangers incident to
the business, whether those dangers arise
from the currents employed by them or
such as may reasonably be expected to get
en the wires from other sources. Id.

Kentucky: Nothing short of the utmost
care Is sufficient, by which is meant the
highest degree of care and skill known
which may be used under the same or

similar circumstances. Mangan's Adm'r v.
Louisville Elec. Light Co. [Ky.] 91 S. W.
703.

Pennsylvania: A telephone company's
duty to its patrons is to exercise at all
times the highest degree of care and vigi-
lance to protect them from a dangerous
electric current over its wires from any
source. Delahunt v. United Tel. & T. Co.
[Pa,] 64 A. 515. Where a bank had elec-
trically charged a brass hand rail in front
of its building facing on a public street for
the purpose of shocking persons who stop-
ped there, it was bound to use the very
highest degree of care practicable to avoid
injury to everyone who might be lawfully
in proximity to the rail and come accidental-
ly or otherwise in contact therewith.
Whaley v. Citizens' Nat. Bk., 28 Pa. Super.
Ct. 531.

25. That danger arose after the con-
struction of telephone line and was due to
the running of electric light wires below
guy wire was no excuse. Guinn v. Delaware
& A. Tel. Co., 72 N. J. Law, 276, 62 A. 412.

2«S. Wood v. Wilmington City R, Co.,
[Del.] 64 A. 246; Mangan's Adm'r v. Louis-
ville Elec. Light Co. [Ky.] 91 S. W. 703;
Bourke v. Butte Elec. & Power Co. [Mont.]
83 P. 470.
Note: The Supreme Court of Micliigan

says: We And it unnecessary to say, as
some courts hav^ said, that the use of
electricity imposes the duty of the greatest
possible care. The circuit judge did not
so charge, but contented himself with say-
ing that the duty requisite was such as
ordinarily careful and prudent persons would
exercise In dealing with electricity under

! similar circumstances. This was sufficiently
I

favorable to the defendant, although it in-

I

volved the idea, before expressed, that the
aatur^ of the hazard is an element in de-
termining the question. The frequency and
nature of the inspections required depend
in a measure upon this. The following au-
thorities, suggested by plaintiff's brief, show
the trend of decisions upon this subject:
Priesenhan v. Telephone Co., 134 Mich. 292,
96 N. W. 501; Wolpers v. N. T. & Q.
Elec. Co., 86 N. T. 845; Paine v. Elec. Co.,
64 App. Div. 477, 72 N. T. 279; Will v. Edison
Co., 200 Pa. 540, 50 A. 161, 86 Am. St. Rep. 732;
Denver Con. Elec. Co. v. Lawrence [Colo.l
73 P. 39; Economy L. & P. Co. v. Hiller, 203
111. 518, 68 N. B. 72; Memphis St. R. v. Kart-
right [Tenn.] 75 S. W. 719; Lexington R. Co.
V. Fain [Ky.] 71 S. W. 628; Lutolf v. United
Elec. Co. [Mass.] 67 N. B, 1026; Richmond
& P. Elec. Ri Co. v. Rubin [Va.] 47 S. E.
834; Keasbey, Elec. Wires, %% 242, 269; 3
Current Law, 1182; 1 Current Law, 996; City
Elec. Co. V. Conery, 61 Ark. 381, 33 S. W
426, 54 Am. St. Rep. 262, 31 L. R. A 570



7 Cur. Law. ELECTEICITY § 3, 1261

of its own is the same as that of private corporations/' and it must use care com-

mensurate with the dangers attaching to the use of electricity.^^ Municipal boards

or commissions in exercising their supervisory powers over public electric utilities

are agents of the municipality which is liable for their acts.^°

A contract for electric lighting exempting the electric company from liability for

damage to person resulting from the use of the light does not exonerate it from liar

bility for injuries caused through its own negligence in the absence of an express

provision therefor.^"

Inspection is an essential element in the exercise of due care on the part of

persons engaged in the business of utilizing electric energy.'^ The watchfulness

needed to prevent accidents from the use of electric current should take into accoimt

the acts of strangers and the public generally.'^ Knowledge or the opportunity to

know, of defects is a further requisite on which to predicate negligence/^ but luiowl-

edge will be inferred by failure to acquire it within a reasonable time after oppor-

tunity therefor/'' or from a reckless disregard of the rights of others. "^ Custom will

not excuse the exposure of the public to unnecessary danger from electric appara-

tus/° nor the violation of a municipal regulation.^'

The fact that a person injured by electric apparatus is a bare licensee of a

third person on whose premises the accident occiirs, or even a trespasser, does not

affect the liability of the owner of the apparatus/* but as to its own licensees or tres-

passers as to it, an electric company owes no active duty beyond the exercise of rea-

3 Current Law, 1185.—From Warren v. City-

Electric R. Co. [Mich.] 104 N. W. 613.

27. Baton V. V^'eiser [Idaho] 86 P. 541.

2S. Eaton v. Weiser [Idaho] 86 P. 541.

Having notice thereof a city, as operator
of an electric plant, -was negligent in al-

l0"wing a live wire charged with a deadly
current to remain suspended over a street
in such manner that it was likely to come
In contact with persons on horseback or In

vehicles traveling thereon. Id.

29. The water and light commission
created by Priv. Laws 1903, e. 41, for the
city of Newbern, is an agent of the city.

Fi.sher v. Newbern, 140 N. C. 506, 53 S. "B.

342.
30. "Witmer v. Buffalo & N. F. Bleo. L.

& P. Co., 98 N. T. S. 781.

31. The operator of a plant for the gen-
eration of electricity must maintain a sys-
tem of Inspection by which any change
that has occurred in the physical conditions
surrounding the plant and equipment, which
would tend to create or Increase the danger
to persons lawfully in pursuit of their

business or pleasure, may be discovered
within a reasonable time. Bourke v. Butte
Elec. & Power Co. [Mont.] 83 P. 470. Where
a lighting company knew of the grounding
of its wire and sent a man to locate the

trouble, who reported the line "O. K.," it

was negligent in turning the current on
upon the receipt of such report without
making a further test from the power house
to ascertain if the trouble had been reme-
died. Harrison v. Kansas City Elec. Light
Co., 195 Mo. 606, 93 S. W. 951. Verdict for

defendant in action for death of a child from
touching the end of a severed electric light

wire hanging in 'a tree on a public street

held unjustifiable, it having been for several

days discoverable that a wire was broken
but no tests to that end having been taken.

O'Leary v. Glens Falls Gas & Elec. Light
Co., 107 App. Div. 505, 95 N. Y. S. 232.

32. Wilbert v. Zurheide Brick Co. [Wis.]
106 N. W. 1058.

33. Negligence cannot be predicated on
the inadequacy of insulating material un-
less the user knew or ought to have known
o-f It. Mangan v. Hudson River Tel. Co.,
50 Misc. 388, 100 N. Y. S. 539. The wire of
a telegraph company being harmless, the
company is not liable to a stranger hurt
by touching It when the wire has become
charged without its knowledge or anything
in the circumstances' to put it on notice.
Martin v. Citizens' General "Elec. Co. [Ky.]
92 S. W. 547.

34. Telephone company's foreman held
guilty of gross negligence in sending line-
man to work in contact with light com-
pany's wires after time for turning on cur-
rent of lighting company with warning
merely to be careful. Bast Tennessee Tel.
Co. V. Carmine [Ky.] 93 S. W. 903.

35. Where a bank caused a brass rail in
front of its building facing a public street
to be charged with electricity for the pur-
pose of shocking persons who stopped in
front of the building, it was bound to know
that it might be dangerous and the extent
of the danger. Whaley v. Citizens' National
Bk., 28 Pa. Super. Ct. 531.

36. Miller v. Lewiston Blec. Light, Heat
& Power Co., 212 Pa. 593, 62 A. 32.

87. Regulation requiring thorough In-
sulation held not affected by custom in
other localities to use no insulatioji.

Clements v. Potomac Elec. Power Co., 26

App. D. C. 482. Evidence held insufficient

to establish the unreasonableness of a muni-
cipal regulation requiring electric wires in

certain districts of the municipality to be
thoroughly Insulated. Id.
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sonable care."' One sustaining contractual relations with an electric company has

a right to assume, in the absence of notice, that the appliances are in good order

and free from defects,*" nor can an electrical company be heard to say that it owed
no duty to a resident along a highway in front of whose premises its line of wires

was strung.*^ The negligence of an employe is imputable to his employer.*^ The
doctrine of concurrent negligence obtains in electrical cases. ^^ The law merely re-

quires that appliahees of an electrical company shall be reasonably safe.** It is

not an insurer of its patrons against danger of electric currents on its wires.*° The
ordinary rules as to proximate cause*' and contributory negligence obtain in elec-.

trical canes.*^

38. Guinn v. Delaware & A. Tel. Co., 72
N. J. Law, 276, 62 A. 412.

39. "Where a telephone company and an
electric lighting company maintain their
wires on the pole of an electric street rail-

road, the situation does not imply a license
or permission from one company to another
to remove or in any manner interfere "with
Its wires. Mang-an v. Hudson River Tel.
Co., 50 Misc. 388, 100 N. Y. S. 539.

40. Mangan's Adm'r, v. Louisville Elec.
Light Co. [Ky.] 91 S. "W. 703.

41. Harrison v. Kansas City Elec. Light
Co., 195 Mo. 606, 93 S. W. 951.

42. Wliere an electric lighting company
discovered a grounding of one of its wires
and sent a man to locate it who falsely or
misleadingly reported the line "O. K." when
in fact he had merely concluded that the
trouble was on another line, his negligence
was imputable to the company. Harrison
V. Kansas City Elec. Light Co., 195 Mo.
606, 93 S. W. 951.

43. Electric company held liable for death
of man whose son grounded defendant's
wire on deceased's premises without the
knowledge or consent of defendant or of

deceased who accidentally came in contact
therewith. Harrison v. Kansas City Elec.

Light Co., 195 Mo. 606, 93 S. W. 951. The
mere fact that the negligence of an electrical

company concurred with that of the son
of a person killed by contact with its cur-
rent did not relieve it from liability. Id.

Where wires maintained concurrently by
different persons or concerns are so erected

or strung that one Is likely to fall upon or

come in contact with the other^ thereby
producing possible destructive consequences,
either or both must make efforts to abate
such dangerous condition, and if injury oc-

curs through a neglect of such duty, both
are liable. Simmons v. Shreveport Gas. Elec.

Light & Power Co. [La.] 41 So. 248. A
condition of defective insulation continuing
through a period of over nine months to the
time of an injury therefrom is the proximate
cause of the injury irrespective, of an in-

tervening negligent act of another which
may have added to the danger of the situa-
tion. Id.

44. In action for death of person by con-
tact with wires of electrical company, evi-

dence that the accident might have been
avoided had defendant provided its line

with loops for cutting off grounded line

held inadmissible. Harrison v. Kansas City

Elec Liglit Co., 195 Mo. 606, 93 S. W. 951.

45. Delahunt v. United Tel. & T. Co. [Pa.]

64 A.' 515.

46. Omission of electric companies to
guard against contact of their wires on
the burning of a building to which the
wires of one of such companies were at-
tached held the proximate cause of injury
to a fireman in attempting to remove a
wire after it had fallen as an interference
with his passage in the line of his duty.
Horning v. Hudson River Tel. Co., 97 N. Y. S.
625. Where injuries were sustained by plain-
tiff's mere playing with live electric wires,
neither their proximity to the ground nor
the fact that one of them was defective as
to insiilation was the proximate cause of
the injury. Stark v. Muskegon Traction
Lighting Co. [Mich.] 12 Det. Leg. N. 550,
104 N. W. 1100. Negligence of lighting com-
pany held proximate cause of injury to
children coming in contact with its "wires,
notwithstanding act of telephone company
in placing wires in contact with light wires.
Simmons' v. Shreveport Gas, Elec. Light &
Power Co. [La.] 41 So. 248. Where an
electric lighting company after a ground-
ing of' its wire had been discovered and it

had sent a man to locate the trouble, who
reported the line "O. K.," turned on_ a
deadly current which resulted in the death
of a person at a point where the line was
grounded, the negligence of the lighting
company was a proximate cause of the
death. Harrison v. Kansas City Elec. Light
Co., 195 Mo..- 606, 93 S. W. 951. The want of
proper insulation of wires of street rail-

road in its power house held the proximate
cause of death of employe of third person
lawfully on its premises, resulting from
the wrench or pipe which he was hand-
ling coming in contact with current. Ryan
v. St. Louis Transit Co., 190 Mo. 621, 89

S. W. 865. The rule that where the damages
have been inflicted by one of two causes,
for one of which defendant is responsible
and for the other of which he is not re-
sponsible, the plaintiff cannot succeed where
it is just as probable that the damage was
done by one cause as the other was held
inappliteable to defeat the liability of an
electric light company for the death of a
patron while alone in his cellar as against
the theory of electrocution. Morhard v.

Richmond Light & R. Co'., Ill App. Div. 353,

98 NT. Y. S. 124. The rule was, however,
held applicable to prevent recovery against
a trolley company for causing the burning
of a building by the falling of its trolley
wire. Imeson v. Tacoma R. & Power Co.,

42 Wash. 74, 84 P. 624.

47. An employe of a telephone company
in handling the wires of an electric light
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§ 4. Causes of action; remedies and procedure.*^—Where the negligence la

alleged to have been concurrent, two or more of the wrongdoers may be joined as de-

fendants in one complaint in New York,*'' but it is not necessary in that state that

all be joinedj^" especially one against whom no negligence is charged or from whom
no duty is alleged to have been owing. ''^ Companies using the same pole for their

wires are suable jointly for injuries to an employe of one injured while working

on the pole by the current of the other," '^ and are not entitled to separate trials

when so sued.^" Where a municipal regulation makes it the duty of those engaged

;iu transmitting electric energy by wires to thoroughly insulate them, a breach of

the regulation gives a right of action to one injured thereby without express lan-

guage conferring it,''* and this is true though the regulation imposes a penalty for

its violation, recoverable in a criminal action, in the absence of any intention to

make the criminal remedy exclusive. '^'^

Pleading.'^^—In actions to protect a franchise or right the facts must be plead-

•ed."^ The rule in California as to admissibility of evidence under pleadings in ac-

tions for breach of contract of sale of personalty has been held to apply to breach

of contract for sale of electricity.'^ In pleading negligence a general averment that

<;ompany on the same pole Is charged with
reasonable care, "whether a licensee or tres-
passer. Mangan v. Hudson River Tel. Co.,

SO Misc. 388, 100 N. T. S. 539. Employe of
telephone company held guilty of contrib-
utory negligence in deliberately anti in-

tentionally coming in touch with the wires
of an electric lighting company on the same
pole. Id. A licensee or trespasser o"wes him-
self the duty of exercising reasonable care
in the handling of electrical appliances. Id.

Telephone and electric light companies held
liable for injuries to fireman from shock
•caused by contact of their wires resulting
from his attempt to remove the telephone
wire as an interference with his passage
while in the line of his duty. Horning v.

Hudson River Tel. Co., 97 N. Y. S. 625. Con-
tributory negligence of a child 10 years

of age in playing with electric wires will

defeat recovery for injuries sustained there-

by. Stark V. Muskegon Traction & Lighting
Co. [Mich.] 12 Det. Leg. N. 550, 104 N. W.
1100. The fact that one injured by volun-
tarily and for mere sport Seizing a live

wire was not aware of the danger does

•not operate of itself to entitle him to dam-
ages therefor'. Id. One wrongfully seizing

a live wire cannot recover for injuries re-

ceived thereby. Child 10 years of age held

a wrongdoer in seizing a live wire. Id.

One sui juris voluntarily and unnecessarily

going into dangerous proximity to a live

wire, charged with a deadly current, is

guilty of contributory negligence, precluding
recovery for his death caused thereby, even
though the wire is negligently left exposed.

Carroll v. Grand Ronde Elec. Co. [Or.] 84

P. 389. The rule of law recognizing a
distinction between knowledge of the con-
dition of an Instrumentality and recogni-

tion of the risk incident thereto held in-

applicable to fasten liability on an electric

company for the death of a person, not a

servant of the company, by a voluntary
exposure to the current of a broken wire. Id.

Owner of telephone wire which caused run-

away of horse drawing vehicle held not

entitled to predicate contributory negligence

on fact of injured occupant of vehicle jump-
ing therefrom. Jacks v. Reeves [Ark.] 95
S. W. 781. Failure to look up and see sag-
ging telephone wire which might scrape
top of vehicle is not contributory negligence
of occupant of vehicle. Id. Permitting -a
14 year old girl, accompanied by two grown
women, to drive a gentle horse along a
public highway held not to warrant infer-
ence of contributory negligence in action
for injury to one of the occupants. Id.
The violation of a rule that linemen should
treat every wire as a live wire is not con-
clusive on the question of contributory negli-
gence. Mahan v. Newton & B. St. R. Co.,
3 89 Mass. 1, 75 N. B. 59. Where a muni-
cipal regulation required the thorough in-
sulation of wires transmitting a current of
voltage dangerous to life, one coming in
contact "With such wires, even in play, has
a right to presume that the regulation had
been complied with or that the wires were
not used to convey . a dangerous current.
Clements v. Potomac Elec. Power Co., 26
App. D. C. 482. Evidence held sufficient to
warrant finding of contributory negligence
on part of employe of electric company
touching telegraph wire while having his
foot on wire carrying deadly current. Mar-
tin V. Citizens' General Elec. Co. [Ky.] 92 S.

W. 547.

48. See 5 C. L. 1091.

49, 50, 51. Mangan v. Hudson River Tel.

Co., 50 Misc. 388, 100 N. T. S. 539.

53, 53. East Tennessee Tel. Co. v. Carmine
[Ky.] 93 S. W. 903.

54, 55. Clements v. Potomac Elec. Power
Co., 26 App. D. C. 482.

sa. See 5 C. L. 1091.

57. Bill to enjoin rival electrical com-
pany from stringing wires on. plaintiff's

pole held to contain mere conclusions. Mont-
gomery Light- & Power Co. v. Citizens' Light,
Heat & Power Co. [Ala.] 40 So. 981.

58. In action for breach of contract of

sale of electricity, evidence as to plaintiff's

obtention of current from anotlier manu-
facturer held admissible under the general

ad damnum clause of the complaint in view
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it was negligent to allow a wire to sag suffices.^' The general rules as to issues,

proof, and variance are applicable as illustrated in cases cited.*"

Evidence^^—Judicial notice will be taken of the general nature of electricity.**

Negligence is not presumed from the. corresponding absence of contributory negli-

gence'^^ or from mere violation of a regulation,"* but may be inferred from the mere
happening of an accident if of that unusual character that bespeaks negligence,"*

though where there are no contractual relations between the persons or other occa-

sion for special care the rule has been denied."" Modes of construction/^ the nec-

of the express provisions of Civ. Code §

3308, relating to breaches of contracts for
sales of personalty. Terrace Water Co. v.

San Antonio Light & Power Co., 1 Cal. App.
Bll, 82 P. 562.

59. Complaint predicating negligence on
act of telephone company in permitting -wire

to sag while charged held to sufficiently
charge negligence as against a general de-
murrer. Southern Bell Tel. & T. Co. v.

Howell, 124 Ga. 1050, 53 S. E. 577.

60. Plan o£ construction held brought
In question by averment in declaration/ for
death caused by defective insulation. Mor-
gan v. Westmoreland. Blec. Co., 213 Pa. 151,

62 A. 638. Where plaintiff alleged only the
breaking and fall of a wire as due to the
negligent maintenance thereof, he could not
recover for negligence predicated on acts
after the fall. Augusta R. & Elec. Co. v.

Weekly, 124 Ga. 384, 52 S. B. 444. Whether
telephone company was negligent in not
maintaining guard wires to prevent its wires
in case of their falling from coming in con-
tact with electric light wires, held not an
Issue under the pleadings. Aument v. Penn-
sylvania Tel. Co., 28 Pa. Super. Ct. 610.

Where a complaint charged negligence in

Improperly fastening "wires to the poles and
they were of such poor material that they
fell onto the sidewalk, a recovery for fall

of the wires from any negligent cause
was not warranted. Politowitz v. Citizens'

Tel. Co., 115 Mo. App. 57, 90 S. W. 1031.

61. See 5 C. L. 1091.

63. Judicial notice will be taken of the
dangerous quality of electricity. Warren v.

City Elec. R. Co. [Mich.] 12 Det. Leg. N.
415, 104 N. W. 613. It is a matter of com-
mon knowledge that the best insulation is

at times and under certain conditions en-
tirely inadequate. Mangan v. Hudson River
Tel. Co., 50 Misc. 388, 100 N. Y. S. 539.

63. The negligence of a defendant can-
not be inferred from a presumption of care
on the part of the person killed for whose
death defendant is sued. Looney v. Metro-
politan R. Co., 200 U. S. 480, 50 Law. Ed. .

64. Failure to comply with an ordinance
requiring wires not to be put up within 25
feet of the ground will not be presumed to
have caused or contributed to an injury
from such wires. Stark v. Muskegon Trac-
tion & Lighting Co. [Mich.] 12 Det. Leg. N.
B50, 194 N. W. 1100.

65. Where a horse was killed by step-
ping on a charged street railway rail. Wood
V. Wilmington City R. Co. [Del.] 64 A. 246.

Where a child at play was killed by contact

with a severed wire hanging from a tree
in a public street. O'Leary v. Glens Falls
Gas & Blec. Light Co., 107 App. Div. 505.
95 N. Y. S. 232. Where a bank caused a
brass rail in front of its building facing a
public street to be charged with electricity
for the purpose of shocking- persons who
stopped in front of the building, and a
passer-by stopped to speak with a 'friend,
touched the rail, and was injured by a shocks
a presumption of negligence arose against
the bank. Whaley v. Citizens' Nat. Bk., 28
Pa. Super. Ct. 531. Where traveler on high-
way was injured by jumping or being thrown
from vehicle in runaway caused by sagging
of telephone wire which scraped top of
vehicle, tore it off, frightening the-
horse which was being driven. Jacks
V. Reeves [Ark.] 95 S. W. 781. Where a
telephone subscriber was killed by a cur-
rent of electricity while attempting to use-
his telephone. Delahunt v. United Tel. <fc

T. Co. [Pa.] 64 A. 515. Evidence held insuf-
ficient to rebut presumption of negligence-
of owner of telephone line in allowing wire-
to sag and obstruct high^way. Jacks \-.

Reeves [Ark.] 95 S. W. 781. Street railroad
held not liable for death of pitman while
engaged in arranging the apparatus for
transfer of a car from a *'pl0"w" system to
a trolley line where defendant's negligence
"was not affirmatively shown. Looney v.

Metropolitan R. Co., 200 U. S. 480, 50 Law.
Ed. —

.

66. In the absence of a contractual rela-
tion between the parties or of a statute
regulating the matter, the doctrine of res
.ipsa loquitur applies only to the case of
such highly dangerous things or agencies
as are kept or used solely because of their
highly dangerous character, and not to elec-
tricity which is classed with steam rather
than dynamite. Marsh v. LakS Shore Elec.
R. Co., 7 Ohio C. C. (N. S.) 405. Electricity
is of a highly dangerous character but of
such common and recognized use in modern
civilization that its use and keeping are
sanctioned by law, and if injurious conse-
quences flow from its use and keeping, negli-
gence of the user or keeper must be shown
to render him liable to one injured by an
electric current. Id. The mere fact
that electricity, generated by an electric

railroad company, escaped from its trolley

wire to one of its span wires; thence to a
telephone cable of a telephone company;
thence to a telephone cable of another tele-

phone company; thence to a gas pipe in a
store building; thence to the lead connection
with a gas meter In the basement, which



7 Cur. Law. ELECTEICITY § 4. 1265

essary voltage of an alleged deadly current/' and the existence of known and efficient

safety appliances/' ao-e relevant, but not a custom to disregard a legally imposed

safety regulation,'" nor what safety appliances might have accomplished in the

particular case.'^ Plaintiff may show his belief that wires were dead.''' Ees gestae

has been held to include remarks made just before a search for the cause of the

trouble which resulted in the shock," and declarations of that nature made by de-

fendant's employe need not be strictly contemporaneous to render them admissible

in Texas as part of the res gestae.'* The competency of CT'idence of other similar

defects or instances of vagrant or erratic currents,'^ or of the fact that defendant

repaired the defect in question," and of demonstrative evidence," is governed by

was melted off, igniting- the gas, setting Are
to the floor above and damaging a stoolc

of goods, does not render all or any of said
companies liable in damages to the owner
of the goods, in the absence of proof of
negligence on the part of one or more of
said companies. Id. No prima facie pre-
sumption of a telephone company's negli-
gence is raised as between it and one' with
whom it had no contract relation by proof
that its wire broke under the strain of a
severe sleet storm. Aument v. Pennsyl-
vania Tel. Co., 28 Pa. Super. Ct. 610. The
fact of a horse, while being driven, stepping
on the wire of an electric company, falling
in a dying condition, whereby the driver
was precipitated to the ground and received
a shock and burn, raises no presumption of
negligence of the electric company under
Civ. Code 1895, § 2321. Augusta R. & Elec.

Co. V. "Weekly, 124 Ga. 384, 52 S. E. 444. In
action for injuries from live wire where
horse being driven by plaintiff stepped on
the wire and fell in dying condition precipi-

tating plaintiff to his injury. Civil Code
1895, § 2321, held inapplicable to relieve

plaintiff of burden of proof. Id.

67. In an action for death of a lineman
of an electric lighting company alleged to

have been caused by contact with wire of

trolley company, evidence that in that part

of the country, according to the usual con-
struction, a trolley wire would be lifted

three or four inches by a passing car was
admissible. Mahan V. Newton & B. St. R.

Co., 189 Mass. 1, 75 N. B. 59.

68. Where a municipal regulation re-

quired wires to be insulated in the district

in which injuries were caused by defective

insulation, and the evidence in an action

for the injuries had taken a wide range
in respect to negligence gener,ally and the
unreasonableness of the regulation, plaintiff

was entitled to show the voltage necessary
for the purpose for which the wires in ques-
tion were used. Clements v. Potomac Elec.

Power Co., 26 App. D. C. 482.

6». In action for shock received by trolley

wire coming in contact with light wire for

alleged negligence in failing to maintain

guard wires, evidence of the existence of

an appliance known as a "guard wire" in

common use to prevent trolley wires from
coming in contact with other wires Is admis-

sible. Mahan v. Newton, etc., R. Co., 189

Mass. 1, 75 N. E. 59.

70. Whore a municipal regulation re-

quired wires to be insulated In the district

1 Curr. L.—80.

in which injuries were caused by defective
insulation, evidence, in an action for the
injuries, of a custom of other companies to
use uninsulated wires for the same purpose
the wires in question were used was inad-
missible. Clements v. Potomac Elec. Power
Co., 26 App. D. O. 482.

71. In an action for the death of a per-
son by contact with defendant's wires, evi-
dence that the accident might have been
avoided had defendant's line been provided
with a loop device for cutting off grounded
wires held inadmissible. Harrison v. Kansas
City Elec. Light Co., 195 Mo. 606, 93 S. W.
961.

72. In an action for injuries to a boy by
coming In contact with wires of a lighting
company while playfully climbing in a tree
near a pole on which the wires were strung,
evidence that he believed the wires were old
and disused was admissible. Clements v.

Potomac Elec. Power Co., 26 App. D. C.
482.

73. Statements by a man made to his
wife while he was turning off the switch
controlling the electric lighting apparatus
in his house held admissible in an action for
his death which occurred during the same
search for the cause of trouble with the
lights. Witmer v. Buffalo & N. P. Bleo. L.
& P. Co., 98 N. T. S. 781.

74. Declarations of agent as to defective-
ness of apparatus after injury to plaintiff

• caused thereby held admissible. City of
Austin V. Nuchols [Tex. Civ. App.] 15 Tex.
Ct. Rep. 166, 94 S. W. 336.-

75. In showing that electricity, negligent-
ly controlled, was the origin of a particular
event, evidence of other instances of similar
results along the same circuit is admissible.
Vicksburg R. & Liight Co. v. Miles [Miss.]
40 So. 748. In an action for death by elec-

tric shock, testimony as to previous shocks
by other persons at other places eight or ten
months previously was Inadmissible, espe-
cially where no serious results attended the
previous shocks. Fox v. Manchester, 183
N. Y. 141, 75 N. E. 1116. Testimony as
to insulation of other wires than those al-

leged to have caused the injury held inad-
missible. Ziehn v. United Elec. Light &
Power Co. [Md.] 64 A. 61.

70. A change of location of wires after

an accident cannot affect the question of

liability for injuries received by the ac-

cident. Ziehn v. United Elec. Light & Power
Co. [Md.] 64 A. 61.

77. Insulator or hanger held admissible.
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the usual rules.^' On the question of known danger it is proper to elicit the ifacr

of warnings given.^° Electrical phenomena are the subject of expert testimony

by properly qualified witnesses.'"

Questions for jury.^^—Questions of fact, of which there was some proof involv-

ing negligence, have been held to be for the jury as indicated in the foot notes,*^ as

have questions involving contributory negligence*' and proximate cause of injury.**

Blevatobs, see latest topical Index.

"Warren v. City Bleo. R; Co. [Mich.] 12 Det.
Leg-. N. 415, 104 N. W. 613.

78. See Evidence, 5 C. L. 1301.
79. Warren v. City Elec. R. Co. [Mich.]

12 Det. Leg. N. 415, 104 N. W. 613. In an
action for injuries by electric current from
a span wire of a trolley system in contact
Vith a telephone wire, it was not .improper
to show on cross-examination that defend-
ant's foreman may have warned linemen
against hot span wires. Id.

8ft. Certain witnesses held qualified to

testify as electrical experts. "Warren v. City
Electric R. Co. [Mich.] 12 Det. Leg. N. 415,

104 N. W. 613.

SI. See 5 C. L. 1092.
83. Failing to maintain electric system

with due regard for the safety of human
life. Witmer v. Buffalo & N. P. Elec. Light
& Power Co., 98 N. T. S. 781. Whether
janitor of hank sprinkled the pavement in
front of the building and turned on the
electricity charging a brass rail in front of
the building for the purpose of injuring
plaintiff who as a passerby had stopped to

speak with a friend when he came in con-
tact with the rail. Whaley v. Citizens' Nat.
Bk., 28 Pa. Super. Ct. 531. Whether janitor
of bank building was at the bank at and
before the time of injury to plaintiff by be-
ing shocked on touching a hand rail in

front of the building electrically char-
ged by the bank for the purpose of

shocking people who stopped there. Id.

Whether janitor of bank building had au-
thority to use battery connecting with hand
rail in front of building' charged with elec-

tricity by the bank for the purpose of shock-
ing people who stopped there. Id.

Not for jury: Whether city or its water
and light commission ^ were negligent in

putting in use certain transformer and con-
tinuing its use. City of Austin v. Nuchols
[Tex. Civ. App.] 15 Tex. Ct. Rep. 156. 94

S. W. 336. Whether a telephone company
was negligent in failing to repair a broken
wire within an hour or an hour and a half
after it fell. Aument v. Pennsylvania Tel.

Co., 28 Pa. S-uper. Ct. 610. Whether tele-

phone company was negligent on no other
evidence than that its wire broke and fell

during a severe sleet storm, coming in con-
tact with wires of light company, resulting
in the death of a horse belonging to a per-
son sustaining no contractual relation with
it. Id. Whetlier telephone company was
negligent in not maintaining guard wires
to prevent its wires in case of their falling

from coming in contact with electric light

wires. Id.

AbsfiK-e of guard wires, etc.: Omission of

"uard between electric light wire and tele-

phr.ne wire of defendant. Guinn v. Dela-

ware & A. Tel. Co., 72 N. J. Law, 276, 62
A. 412. Failing to protect the span wires of
an electric street railway from the impact of
other wires. Warren v. City Elec. R. Co.
[Mich.] 12 Det. Leg. N. 415, 104 N. W. 613.
Whether a telephone and an electric light-
ing company should have taken further pre-
caution to guard against contact of their
wires than a mere separation of eight feet.
Horning v. Hudson River Tel. Co.. 97 N. Y.
S. 625. Whether failure to take precautions
other than a mere separation of eight feet
between the wires of a telephone and an
electric lighting company was such negli-
gence as rendered them liable for injuries
resulting from a contact caused thereby.
Id. Whether there were precautions tliat

could have been taken other than a mere
separation of eight feet between the wires
of an electric lighting company and a tele-
phone company's wires. Id.

LiOTv or sasslns Tvlres: Lowering electric
light wires at night. Miller v. Lewiston
Elec. Light, Heat & Power Co., 212 Pa. 593,
62 A. 32. Whether, after notice that its

wires were down, a traction company was
negligent in continuing to send a deadly
current through them. Sorrell v. Titusville
Elec. Trac. Co., 23 Pa. Super. Ct. 425. Cir-
cumstances surrounding death of horse by
contact with piece of wire hanging from
feed wire of trolley system held to present
no evidence of negligence for submission to
the Jury. Jones v. Union R. Co., 98 N. T. S.

757.
Bad Insulation: Failing to discover de-

fects in insulation and the danger of escape
of current therefrom onto a tree wire fasten-
ed on same post with guy wires of electric

light. Wilbert v. Zurheide Brick Co. [Wis.]
106 N. W. 1058. Failing to make inspection
of transformer showing signs of defective
insulation. Morhard v. Richmond Light &
R. Co., Ill App. Div. 353, 98 N. Y. S. 124.

Whether insulators used were effective.

Warren v. City Elec. R. Co. [Mich.] 12 Det.
Leg: N. 415, 104 N". W. 613. Whether the
span wires of a street railway were proper-
ly insulated. Id.

Excessive current: Permitting electric

lighting wires in residence to become over-

charged with a deadly current of electricity.

Witmer v. Buffalo & N. P. Elec. Light &
Power Co., 98 N. Y. S'. 781.

Dead and unused wires and Inconstant
currents: Leaving useless wire hang in

street. Pox v. Manchester, 183 N. Y. Ill,

75 N. B. 1116. Failing to give notice to

(person using wires of fact of their being
charged. Snyer v. New York & N, J. Tel.

Co. [N. J. Err. & App.] 64 A. 122. Whether
a lineman was warned that wires causing
his death were charged. Smith v. Milwaukee
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EMBEZZLEMENT.

§ 1. Nature and Elements of Offense
(1208).

§ S. Prosecution and Punishment (1271).
Evidence (1272). Sufficiency of Evidence

(1273). Variance (1274). Questions for the
Jury; Instructions (1274). The Verdict
(1274). The Judgment (1275). Punishment
(1275).

This topic includes not only the offense of embezzlement pTOper, but^equivalent
statutory offenses denominated larceny, larceny by bailee, larceny aiter trust, etc.

Elec. R. & Light Co. [Wis.] 106 N. W. 829.
Whether telephone company's torbman was
negligent in sending lineman in contact with
light company's wires after time for turn-
ing on current of lighting company with
warning merely to be careful. Bast Tennes-
see Tel. Co. V. Carmine [Ky.] 93 S. W. 903.
Whether hanging a live wire on a pole In a
portion of a city frequented by many per-
sons and permitting it to remain suspended
for two days was negligence. Fisher v.
New Bern, 140 N. C. 506, 53 S. E. 342.
Knoirledge of delect or negligence In In-

opectlon: W^hether electric street railroad
company had Icnowledge of defective insula
tion lof its wires as affecting liability for
death of employe of third person lawfully
on its premises caused by contact with its
wires. Ryan v. St. Louis Transit Co., 190
Mo. 621, 89 S. W. 865. Whether a defect
In insulation had existed for a sufficient time
for its discovery and repair before the in-
jury sued for happened. Wilbert v. Zurheide
Brick Co. [Wis.] 106 N. W. 1058. Whether
existence of tree "wire fastened to post with
electric guy wire was such unusual condition
as not reasonably to be apprehended in the
conduct of an electric lighting business. Id.

Whether inspection proved was reasonable
and proper. Warren v. City Elec. K. Co.
[Mich.] 12 Det. Leg. N. 415, 104 N. W. 613.
Whether electric company was negligent in
failing to discover defective condition of
pole which fell causing the death of a per-
son. Savannah Elec. Co. v. Bell, 124 Ga. 663,
53 S. E. 109.

83. Crossing street at point other than
regular crossing and coming into- contact
with wires. Miller v. Lewiston Elec. Light,
Heat & Power Co., 212 Pa. 593, 62 A- 32;
Pox V. Manchester, 183 N. T. 141, 75 N. E.
1116; Southern Bell Tel. & T. Co. v. Howell,
124 Ga. 1050, 53 S. B. 577. Whether death
was caused by stepping on live wire or
touching it. Fisher v. New Bern, 140 N. C.

506, 53 S. B. 342. Seizing hold of wire hang-
ing in street. Fox v. Manchester, 183 N. Y.
141, 75 N. E. 1116. As affecting liability for
injuries caused by telephone lineman coming
in contact with wire of electric light and
power company. Ziehn v. United Elec. Light
& Power Co. [Md.] 64 A. 61. Whether driv-
er of team was guilty of contributory negli-
gence in driving on telephone wires lying in
public highway as result of blowing down of
a derrick, whereby they became charged
with a deadly current from a traction com-
pany's wires which were also crushed to
the ground, resulting in killing the horses.
Sorrell v. Titusville Elec. Trac. Co., 23 Pa.
Super. Ct. 425. Whether lineman was in the
exercise of due care to see and avoid con-
tact with exposed splices in wires. New
Omaha Thomson-Houston Elec. Light Co. v.

Rombold [Neb.] 106 N. W. 213. In use of
telephone by subscriber when he heard it
making a noise and by standing on wet car-
pet to take down receiver. Delahunt v.
United Tel. & T. Co. [Pa.] 64 A. 515. Obvi-
ousness of danger of injury to telephone
lineman in stringing wires across those of
electric light company as affecting question
of assumption of risk, Snyer v. New York
& N. J. Tel. Co. [N. J. Err. & App.] 64 A.
122. Whether employe of third person kill-
ed by contact with defectively insulated -

wires of street railroad was guilty of con-'
tributory negligence. Ryan v. St. Louis
Transit Co., 190 Mo. 621, 89 S. W. 865. As-
sumption by employe of duty of making his
own inspection to discover defective insula-
tion. New Omaha Thomson-Houston Elec.
Light Co. V. Rombold [Neb.] 106 N. W. 213.
Whether employe in charge of horse was
guilty of negligence contributing to the
death of the horse by leading him through
a pool of water in which there -was a live
electric wire. Aument v. Pennsylvania Tel.
Co., 28 Pa. Super. Ct. 610. Openness and
obviousness of defects in insulation as affect-
ing liability. New Omaha Thomson-Houston
Elec. Light Co. v. Rombold [Neb.] 10-6 N.
W. 213. Of lineman of electric lighting com-,
pany killed by contact with wire while vio-
lating rule to treat every wire as a live
wire and handling same without rubber
gloves. Mahan v, Newton & B. St. R. Co.,
189 Mass. 1, 76 N. E. 59. Whether driverof
horse should not have seen wire hanging
from feed wire of trolley system in time to
prevent contact of horse therewith. Jones
V. Union R. Co., 98 N. Y. S. 757. Whether
employe of electric company was guilty of
contributory negligence in touching tele-
graph wire while having his foot on wire
carrying deadly current. Martin v. Citizens'
General Electric Co. [Ky.] 92 S. W. 547.

84. Prom electric light wires lowered at
night. Miller v. Lewiston Elec. Light, Heat
& Power Co., 212 Pa. 593, 62 A. 32. From
tree falling on telephone wire and. pressing
it against charged span wire of trolley sys-
tem. Warren v. City Elec. R. Co. [Mich.]
12 Det. Leg. N. 415, 104 N. W. 613. As af-
fecting liability for death of lineman found
dead in proximity to charged iron brace on
pole. Morgan v. Westmoreland Elec- Co.,
213 Pa. 151, 62 A. 638. Whether burning of
building was due to negligence of electric
company in the maintenance of its wires.
Romano v. Vicksburg R. & Light Co. [Miss.]
39 So. 781. Placing of wires on certain pole
by defendant's servants as affecting liability

for injuries to one on premises of third per-
son. Guinn v. Delaware & A. Tel. Co., 72

N. J. Law, 276, 62 A. 412. Whether current
which killed lineman of electric light com-
pany came from wire of trolley company.
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§ 1. Nature and elements of ofense.^'^—^Embezzlement is not a common-law

offense but is purely statutory'* and cannot be made criminal retrospectively/''

though a statute passed subsequently to a fund coming into a receiver's hands has

been held applicable to determine his embezzlement of the fund.'* It is variously

defined a composite of the definitions showing the iatention to protect relations of

trust conserving the interest of the person reposing trust in the custodian of prop-

erty.'" It is a separate and distinct crime from larceny, though denominated

larceny in the statutes creating the offense/" the distinction being that in embezzle-

ment the wrongful conversion of property is without trespass, or where the original

taking or possession is lawful."^ The Oregon statute classifying embezzlement as

larceny has reference to statutory larceny which consists in the felonious conversion

of the personal property of another, of which the person guilty thereof had the right-

ful possession.'^ The criminality of embezzlements by officers of financial institu-

tions may exist, though the particular act constitutes a special statutory crime,"*

and the like is true of public officers misappropriating money."*

It is a single crime where numerous sums were all received in course of busi-

ness, but the conversion was entire."" Sums received on different days may be ag-

gregated to make out felony instead of misdemeanor where accountability was for

the whole sum and not for daily receipts.""

It is essential that there be a fraudulent"' conversion or misappropriation"' of

Mahan v. Newton & B. St. R. Co., 189 Mass.
1, 75 N. B. 59. Whether any person was in
or about a bank at the time of injury to a
person by touching an electrically charged
hand rail in front of the building as show-
ing possibility of the injury being caused
by an employe of the bank. Whaley v. Citi-

zens' Nat. Bk., 28 Pa. Super. Ct. 531. Wheth-
er battery connecting with a hand rail In

front of a bank building electrically ,charged
for the purpose of shocking persons who
stopped there was strong enough to Injure
a person. Id.

85. See 5 C. L. 1093.

Se. State V. Browning [Or.] 82 P. 955;
State V. Moyer, 58 W. Va. 146, 52 S. E. 30;
Territory v. Munroe [Ariz.] 85 P. 651; Teston
V. State [Fla.] 39 So. 787.

The statnte title "An act in relation to the
crime of embezzlement" is sufficient to put
the legislature on notice that the crime of
embezzlement was before them for modifica-
tion. Laws 1903, p. 96, c. 5160, held not
repugnant to Const, art. 3, § 16, relating
to the title of acts. Teston v. State [Fla.]

39 So. 787.

87. Const. 1870, art. 2, § 14, forbidding the
passage of ex post facto laws, applied in con-
struing Laws 1903, p. 156, § 81%. Brown v.

People, 218 111. 361, 75 N. E. 984.

88. Property that may have passed Into
defendant's possession as receiver before
Code D. C. § 841 [30 Stat, at L. 1326, o. 854]
went into effect is comprehended by it when
thereafter embezzled. Melds v. U. S., 27

App. D. C. 433.

89. Embezzlement is a fraudulent appro-
priation or misappropriation of the property
of another by one in whose care it has been
intrusted with the Intention of depriving the
owner thereof. State v. IMoyer, 58 W. Va. 146, 52

S. B. 30. Embezzlement is the fraudulent appro-
priation of property by a person to whom it has

been Intrusted. Rev. St. 1887, § 7066. State

V. Steers [Idaho] 85 P. 104. Embezzlement

consists in the breach of some trust rela-
tion by one in the lawful possession of the
personal property of another. State v.
Browning [Or.] 82 P. 955.*

Statutes construed In extenso: Acts 1903.
p. 89, o. 18, § 19. State v. Moyer, 58 W. Va.
146, 52 S. B. 30. D. G. Code § 834 [31 Stat,
at L. 1325, c. 854]. Gassenheimer v. United
States, 26 App. D. C. 432.

90. State v. Moyer, 58 W. Va. 146, 52 S. E.
30.

91. State v. Moyer, 58 W. Va. 146, 52 S. B.
30; State v. Browning [Or.] 82 P. 955l

92. B. & C. Comp. § 1798, construed. Stats
V. Browning [Or.] 82 P. 955.

93. An officer of a building and loan as-
sociation held subject to conviction for em-
bezzlement under the general statute relat-
ing to embezzlement by fiduciaries notwith-
standing a . statute directly applicable to
such officers. Rev. St. 1899, §§ 1374, 1912.
State V. Shour [Mo.] 95 S. W. 405.

94. When public funds are detained by a
justice of the peace with fraudulent and
felonious Intent to misuse and misappro-
priate the same, his case is brought within
the statute denouncing the crime of embez-
zlement by public officers, notwithstanding a
statute penalizing failure of justices to make
payment within a given time. Robinson v.
Com., 104 Va. 888, 52 S. E. 690.

95. State v. Moyer, 58 W. Va. 146, 52 S.

B. 30.

96. Accused could not claim exemption
from punishment as for a felony because
the sale of goods, the proceeds of which he
embezzled, did not amount to enough on any
one day to warrant a conviction for any-
thing liigher than misdemeanor. Clark v.
State [Tex. Cr. App.] 13 Tex. Ct. Rep. 1028,
89 S. W. 647.

97. Territory v. Munroe [Ariz.] 85 P. 651.
The making of an intentionally wrong dis-
posal of the property. Indicating a design
to cheat and defraud the owner, is an essen-
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money or property'" by the act of one not the owner and 'in a position of trust to

the owner^ lawfully in possession^ at the time of converting it.° One may become

a fiduciary of money which is legally payable to himself and may embezzle it.*

Embezzlement cannot be committed unless the accused was in the lawful possession

of the property at the time of the conversion," but manual possession need not be

shown." The criminal intent must be present at the time of the conversion,' but it

is not essential that the employment or agency of accused shall have continued till

then.' In Michigan the statute maJces it criminal when the money was entrusted un-

der a written agreement specifying how it should be applied," and the reception as

agent of another of money under a writing made for the other's behalf is not em-

bezzlement.^" An "agent" within the statutes is one who would ordinarily be re-

garded as sueh,^^ regardless of what the contract of employment calls him.^° Where

tial element of the crime of embezzlement.
Higbee v. State [Neb.] 104 N. W. 748. Must
be actuated by the fraudulent purpose to de-
prive the owner of his property. State v.

Disbrow [Iowa] 106 N. "W. 263. One of the
constituents of the crime of larceny and
of embezzlement is the fraudulent conver-
sion of the personal property of another
w^ithout his consent which, in each Instance,
constitutes the gist of the offense. State
V. Browning [Or.] 82 P. 955. Evidence In
proceeding to obtain discliarge from arrest
on charge of grand larceny in first degree
denounced by Penal Code § 528, held insuf-
ficient to show criminal intent. People v.

Moss, 99 N. T. S. 138, rvg. 100 N. T. S. 427.

98. To complete the misapplication of
the funds of a bank it is necessary that the
fund should be withdrawn from the pos-
session and control" of the bank or a con-
version thereof occur so that the bank loses

the same. United States v. Martindale, 146
P. 280. It does not affect the validity of a
conviction whether the act of accused in de-
positing the fund in his own name or his

subsequent act in withdrawing it was the
conversion. Stephens v. State [Tex. Cr. App.]
15 Tex. Ct. Rep. 937, 93 S. W. 545. The
crime denounced by the Kentucky statute

Is a single offense complete in itself when
the fraudulent conversion takes place. Ky.
St. 1903, § 1358a. Hylton v. Com. [Ky.] 91

S. W. 696. Where the secretary of a build-

ing association procures the issue of checks
of the association In the names of fictitious

applicants for loans and endorses them in

the names of the fictitious payees, his col-

lection of such checks would estop him from
asserting their original invalidity, even if

they were Invalid, and would amount to em-
bezzlement under section 6843. Livingston
V. Fidelity & Deposit Co., 7 Ohio C. C. (N.

S.) 66. Where a statute declares one guilty

oi embezzlement who fraudulently appro-
priates property to his own use or secretes

It with a fraudulent Intent to appropriate

It, the secreting and appropriating are sub-

stantive acts and facts that may separately

constitute the offense. State v. Lonne [N.

D.] 107 N. W. 524.

99. Riglits in action are subject to embez-
zlement in Nebraska. Cr. Code § 121. Hicr-

bee v. State [Neb.] 104 N. W. 748. But un-

der the statute makirig the embezzlement of

a right in action a crime, the "securing of

credit by an agent in his Individual capacity

and for his own use" for any right In action

of his employer would not be sufficient to
constitute the crime (Id.), unless by securing
the credit for himself he deprived his em-
ployer of the right in action by destroying or
alienating his title to the subject of that
right (Id.), nor unless he did this with feloni-
ous intention (Id.).

1. Special masters, commissioners, and re-
ceivers are not subject to prosecution for
embezzlement i in Ohio. State v. Fabin, 4
Ohio N. P. (N. S.) 288.

2, 3, 4. Where a part of purchase money
was handed to a vendor to pay off the lien of
a prior vendor's note and he undertook to
pay the same, he was a trustee of the money
and guilty of embezzlement by the conver-
sion thereof to his own use. Cowan v. State
[Tex. Cr. App.] 93 S. W. 553.

5. State V. Browning [Or.] 82 P. 955.

6. Cr. Code § 121, construed. Hig^ee v.

State [Neb.] 104 N. W. 748.

7. State V. Moyer, 58 W. Va. 146, 52 S. B.
30. Evidence in proceeding to obtain dis-
charge from arrest on magistrate's warrant
for violation of Penal Code § 528, held insuf-
ficient to show criminal intent. People v.

Moss, 99 N. Y. S. 138, rvg. 100 N. Y. S. 427.
A mere detention of money belonging to an-
other, vrithout a fraudulent Intent to convert
it to the use of the one by whom it is detain-
ed and to deprive the other thereof, is not
embezzlement. State v. Moyer, 58 W. Va.
146, 52 S. E. 30.

8. Not essential to the guilt of an ofllcer

of a voluntary association that his term of

office has expired. Laws 1903, p. 96, c. 5160,

construed. Teston v. State [Pla.] 39 So. 787.

9. People v. Ritchie [Mich.] 13 Det, Leg.
N. 498, 108 N. W. 747. Receipt held a suffi-

cient written agreement as to the parties to
warrant a prosecution for embezzlement un-
der Comp. Laws § 11,572. Id.

10. An agent making an agreement in the
name of a bona fide principal and duly au-
thorized to make the contract Is not within
the Michigan statute (Comp. Laws § 11,572)

making a misappropriation of a fund paid
upon a written agreement a felony. People
V. Ritchie [Mich.] 13 Det. Leg. N. 498, 108 N.

W. 747.

11, 12. An express messenger whose duties

require him to transmit money from one
place to another for his employer is an agent

within a statute defining embezzlement as it

is required to be construed in Tex^s. White's

Ann. Pen. Code arts. 10, 938. Lamb v. State
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one lias charge of funds- in a fiduciary capacity and authorizes anotlaer to unlawfully

convert the same, the act of such other person in so doing renders the first criminal-

ly liable therefor.^' •

In case of actual misappropriation it is immaterial that the duty to surrender

the property to the owner was not yet matured.^* Where the conversion is predi-

cated on a retention, demand is requisite/" unless there is by statute'^ or contract^^

a duty to turn over without demand.
It is no defense that a corporation whose funds were embezzled was not a

domestic one and had not obtained permission to do business in the state.'^* The
" rvetention of money by an employe under a claim of right is not necessarily criminal,

though the claim is unfounded/' but a public oflBcer cannot justify by advice of his

counsel, after the crime has been committed, to withhold money. ^° To justify re-

tention on a claim of partial ownership acquired from the principal, all things preced-

ent to the right must have been done.^^ Where an attorney takes a sum of money
as a fee intending to do nothing to earn the fee, his conduct will not amount to em-
bezzlement of the fee,-^ but the employment of an attorney on a contingent fee does

not give him such an interest in the proceeds as to preclude his criminal liability

for a conversion of his client's interest in the proceeds of the cause of action when
recovered,^^ and where he collects money on a contingent fee, which he deposits in

bani in his own name and checks out to the client but a portion of the client's in-

terest therein on the false representation that the collection was less than it actually

was, he is criminally liable for the conversion.^* The owner's consent to the con-

version deprives the act of its criminality,^" but the taking of security for the amount
due does not ratify the wrongful appropriation,^* and where the crime has-been com-
pleted, no subsequent restitution will relate back to efface the wrong.^'' The tem-
porary nonfraudulent use by an agent of the money of his principal is not crim-

inal."'

[Tex. Cr. App.] 16 Tex. Ct. Rep. 228, 93 S. W.
734.

13. State V. Shour [Mo.] 95 S. W. 405.
14. That a fund in the hands of receivers

may have been finally ordered to he distrib-

uted after the alleged date of its appropria-
tion by the receivers to their own use, or
that it in future may be so ordered on final

settlement of the litigation can have no ef-

fect on the ownership as affecting the crimi-
nal liability of the receivers. Fields V. U.

S., 27 App. D. C. 433.

15. lona: A demand by the proper per-
son on a delinquent county officer is an es-

sential element in the crime of embezzlement
by county officers in Iowa. Laws 1896, p. 69,

c. 67. State v. McKlnney [Iowa] 106 N. W.
931.

I'ennsyl-iaiiia: Letter from comptroller of
commonwealth to clerk of court held not a
demand within the statutory requirement as
a prerequisite to prosecution for embezzle-
ment. Commonwealth v. Shoener, 212 Pa.
527, 61 A. 1093.

16. Arizona: Averment of demand for re-
turn of property held unnecessary in indict-
ment notwithstanding Pen. Code § 463. Ter-
ritory v. Munroe [Ariz.] 85 P. 651.

17. Where a definite time is fixed by con-
tract for payment of money by an agent, no
demand for its payment is necessary as a
prerequisite to a conviction of embezzlement
by the agent of funds collected under the
contract. State v. Moyer, 58 W. Va. 146, 52

S. B. 3«.

18. Wilder v. Com. [Ky.] 89 S. W. 732.
19. Where an employe without conceal-

ment and under a claim of right made in
good faith retains money left with him by
his employer, he is not guilty of embezzle-
ment irrespective of whether the claim is
well founded. Staples v. Johnson, 25 App.
D. C. 155.

20. State V. Steers [Idaho] 85 P. 104.
21. Where an agent is not entitled to

commissions under a contract for payment of
salary by commission until he has paid over
to the principal all money collected, he can-
not claim a joint ownership in the collections
to avoid criminal Itability for conversion
thereof. State v. Moyer, 58 W. Va. 146, 52
S. B. 30.

22. State V. Jones, 114 Mo. App. 343, 89 S.
W. 366.

23. People V. Birnhaum, 100 N. T. S. 160.
24. Pen. Code § 528, subd. 2, construed.

People V. Blrnbaum, 100 N. T. S. 160.
25. To authorize a conviction of a bailee

for conversion of his bailor's money, it must
be shown that the conversion was without
the bailor's consent. Wilkinson v. State
[Tex. Cr. App.] 15 Tex. Ct. Rep. 529, 91 S. W.
589

26. State V. Pingel, 128 Iowa, 515, 105 N.
W. 58.

27. Robinson v. Com., 104 Va. 888, 52 S. B.
690.

28. A temporary use by an agent of money
of his principal without any design to de-
fraud the owner or deprive him of his prop-
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The misappropriation of mail matter delivered to accused by mistake is not

within the Federal statute.^'

§ 2. Prosecution and punishment.—The indictment^" may follow the lan-

guage of the statute" if the crime is completely defined therein/^ the concrete facts

being so averred as to make the statute apply.^^ It is not necessary to follow the

statute and its equivalents will suffice."* It must be alleged in whom was the

ownership of the property/' or the special ownership,^" that accused held a fiduciary

relation to the owner/^ and that accused converted it with fraiidulent intent'^ at

a specified time prior to indictment.''^ In Texas the ,venue may be properly laid in

the county where the embezzled property was received.*" Where the acts averred

might have constituted distinct crimes under other statutes, the others need not be

met by the averments.*^ The nature of the crime, whether embezzlement or prepara-

tion thereto, must be averred if both are crimes defined in the statute,*^ and where

either misappropriation or fraudulent secretion of property is of itself criminal,

they should not be charged in the alternative,*^ such not being regarded as averments

of means pleadable in the alternative.** Where embezzlement may be committed in

either of two ways, a count of an indictment charging its commission by both is

not' double.*' That accused "took, stole, and carried away" the goods need not

be alleged though the generic statute defining the furtive crimes terms them all

"larceny."** An indictment under the Federal statute, relating to the misappropria-

tion of mail matter, and embezzlement of contents, must allege an unlawful taking.*'

erty Is not embezzlement within the 'West
Virginia statute. Acts 1903, p. 89, c. 18, § 19.

Stale- V. Moyer, 58 W. Va. 146, 52 S. B. 30.

29. The Federal statute, relating to -the_

misappropriation of mail matter, does not'

reach a case •where by mistake a delivery is

made to the wrong person who innocently
obtains possession of a letter and afterwards
wrongfully appropriates its contents. Unit-
ed States v. Meyers, 142 F. 907.

30. See 5 C. L. 1094.

31. Teston v. State [Fla.] 39 So. 787. In-
dictment of receiver for embezzlement un-
der Code D. C. § 841 [30 Stat, at L. 1326, c.

854], held sufficient. Fields v. U. S., 27 App.
D. C. 433.

32. See Indictment and Prosecution, 5 C.

L. 1802. Taking mail and embezzling con-
tents. Rev. St. U. S. § 5469, construed. Unit-
ed States V. Meyers, 142 F. 907,

State V. Larew, 191 Mo. 192, 89 S. W.

Territory v. Munroe [Ariz.] 85 P. 651.

State V. Forbes, 4 Ohio N. P. (N. S.)

33.
1031.

34.

35.

394.

30. 'When a clerk in a hotel with whom
a guest leaves money for safekeeping em-
bezzles the same, an indictment therefor

properly avers o'wnership to be in the pro-

prietor of the hotel. Manovitch v. State [Tex.

Cr. App.] 96 S. W. 1.

37. An indictment which fails to allege

the existence of any relation of trust or con-

fidence toward the person whose property is

alleged to have been converted is fatally de-

fective under the Kentucky statute. Laws
1902, p. 151, c. 66. Farmer v. Com. [Ky.] 91 S.

W. 1129.

38. An indictment which fails to charge

a fraudulent intent on the part of accused

Is fatally defective under'the Kentucky stat-

ute. Laws 1902, p. 151, c. 66. Farmer v.

C««. [Ky.] 91 S. W. 1129.

39. Averring an impossible date of con-
version (later than indictment) held harm-
less because an obvious clerical mistake, the
true time being elsewhere stated. State v.
Roland [Idaho] 83 P. 337.

40. Under the direct provisions of the
statutes of Texas (Code Cr. Proc. 1895, art.
240), a prosecution for embezzlement is au-
tliorized in the county where the money was
received. Schweir v. State [Tex. Cr. App.]
16 Tex. Ct. Rep. 659, 94 S. W. 1049.

41. Indictment of justice of the, peace for
misuse of fine collected held sufficient under
Code 1904, § 3717, notwithstanding section 723
relating particularly to justices. Robinson
V. Com., 104 Va. 888, 52 S. E. 690.

42. A statute (Rev. Codes 1899, § 7462) de-
claring one guilty of embezzlement of the
property of a corporation who fraudulently
appropriates it to his own use or secretes
it with a fraudulent intent to appropriate it

does not make either the appropriating- or
secreting the means of committing the crime.
State V. Lonne [N. D.] 107 N. W. 524.

43. In North Dakota an indictment of an
officer of a corporation is bad which charges
in the alternative the appropriation of prop-
erty or secreting it with fraudulent intent
to appropriate it. Rev. Codes 1899, § 7462.
State v. Lonne [N. D.] 107 N. W. 524.

44. Not aided by a statute permitting the
means to be alleged in the alternative in the
same count. State v. Lonne [N. D.] 107 N. W.
524.

45. O'Brien v. U. S., 27 App. D. C. 263.
46. The statutory declaration tliat a per-

son who embezzles the property of another
shall be deemed guilty of larceny does not
blend those crimes so as to require an indict-

ment or an information charging embezzle-
ment to aver that the defendant "took, stole,

and carried away" the goods converted.
State V. Browning [Or.] 82 P. 955.
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Pleading the facts takes the place of an express averment that accused was a

''bailee,'"'''' and conversely the terms of the bailment need not be added to an aver-

ment that accused was a bailee.^" When the facts are averred they must, as a con-

clusion of law, show ownership in whom property was laid.°° It need not be averred

that the person whose goods were embezzled was a "private person."°^ Averring

deprivation of "the use" of the property is a sufficient averment of conversion of

the property itself.^^ Intent may be averred generally or by use of the word feloni-

ously. A specific intent to embezzle need not be averred of a misappropriation

under a statute which defining both embezzlement and the criminal secretion of

property preparatory thereto, makes a specific intent essential only in the latter

crime.^^ An averment of the relation of accused to the owner need not be repeated

in connection with that of nonconsent.^* Allegations of demand and refusal or non-

consent of the owner to the misappropriation are unnecessary in certain statutory

embezzlements,'*^ and ordinarily in cases of fraudulent conversion,^* as distinguished

from retention of the property. The demand by a municipal corporation or county

on its delinquent officer must be averred to have been made by the proper officer.^^

The means by which conversion was accomplished need not be alleged,^'* nor the

source from which the owner's money came to accused.^"

Evidence.^'^—'The burden of proof is on the state to prove beyond a reasonable

doubt the felonious intent"'- and that the property described was embezzled in the

county charged,"^ but venue need not be established by express and positive testi-

mony."^ As to "money of the United States" it must be proved to have been such,"*

47. Rev. St. 5469, construed. United States
V. Meyers, 142 P. 907.

48. Territory v. Munroe [Ariz.] 85 P. 651.

49. "Where the embezzlement is by an
agent, an indictment charging, defendant
with having converted money as "agent,
servant, and bailee" is not rendered insufH-
cient for failure to set forth the terms of
the bailment. State v. Fellows [Minn.] 108
N. W. 825.

50. Fu^ds were bequeathed as follows, to-

wlt; "All the rest and residue of my estate,

I give, devise and bequeath to the directors
in trust and their successors in office of the
Lorain County Infirmary, to be used by them
to the best interests in caring for the poor
and inmates of said infirmary." Held that
said funds did not become the property of

Lorain county, and that an indictment which
set forth the above bequest, and charged the
infirmary directors ' with embezzlement of

said funds as funds of Lorain county, did not
properly allege ownership of the property,
and that a demurrer to such indictment
should be sustained. State v. Forbes, 4 Ohio
N. P. (N. S.) 394. Indictment of county offi-

cer for embezzlement under Rev. St. 1887,

§ 7066, held sufficient to inform accused of

the particular crime with which he was
charged without averring that the money
belonged to the county. State v. Steers
[Idaho] 85 P. 104.

51. Where an indictment names an indi-

vidual whose funds are alleged to have been
embezzled, it need not allege that such per-
son is a private person. State v. Larew, 191

Mo. 192, 89 S. "W. 1031.

53. Indictment under Rev. St. 1899, § 1912.

State V. Larew, 191 Mo. 192, 89 S. W. 1031.

53. State v. Larew, 191 Mo. 192, 89 S. W.
1031.

54. An indictment alleging accused's em-

ployment by a certain person, that he came
into possession of her money and that he
embezzled the same without her assent, nam-
ing her, satisfies the statute (Rev. St. 1899,
§ 1912), requiring the conversion to be "with-
out the assent of his employer." State v.
Larew, 191 Mo. 192, 89 S. W. 1031.

55. Laws 1903, p. 96, c. 5160, relating to
embezzlement by officers of societies, etc.,
construed. Teston v. State [Fla.] 39 So. 787.

50, An indictment for embezziement need
not aver a demand on the accused for return
of the property and refusal, notwithstanding
the provision of the statute (Pen. Code § 463)
that no one shall be adjudged guilty until a
demand shall have been made. Territory v.

Munroe [Ariz.] 85 P. 651.

57. An indictment averring a demand by
the county is insufficient under statutes
making the failure of a county officer to ac-
count on demand of the person entitled
thereto and requiring the officer in question
to deliyer up all the books, papers, moneys,
and ali other property pertaining to his
office to his successor. Laws 1896, p. 69, c. 37;
Code § 1461. State v. McKInney [Iowa] 106
N. W. 931.

58. State v. Larew, 191 Mo. 192, 89 S. W.
1031. In Delaware an Indictment "for em«
bezzlement by a bailee need not set forth
the particular kind of conversion. State v.

Abbott [Del.] 63 A. 231. Under a statute
making conversion to one's own use an es-

sential element of embezzlement, the means
of conversion need not be alleged In an in-

dictment. Gassenheimer v. U. S., 26 App.
D. C. 432. Fields v. U. S., 27 App. D. C. 433.

State v. Larew, 191 Mo. 192, 89 S. "W".59.

1031.
00.

01.

02.

See 5 C. L. 1095.
State V. Summers [N. C] 53 S. B. 856.
Knight V. State [Ala.] 41 So. 911.
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and as to "money to tlie amount ccf" a certain sum, its kind" and vahie must be

-shown. °° Incorporation de facto/" or the record evidence of incorporation^^ of the

owner, suffices. Where money of another is wrongfully, converted to- one's own

use, it will be presumed that the intent was to defraud. °*

The circumstances of the embezzlement,"" the amount of money the accused

had,'" the several amounts received for ihe principal within the period of limita-

tions,''^ the changing of money by him for other kinds,'* are relevant and admissi-

ble, bjit not evidence of other crimes of a like nature,''' or that accused intended to

restore the property.''* Parol evidence is admissible to explain an ambiguous in-

strument under which money was received as affecting the guilt of the receiptor.'"

Sufficiency of evidence.''^—The inference that a prisoner has embezzled property

63. state V. Shour [Mo.] 95 S. W. 405.
Evidence held sufficient to show commis-
sion of offense in county cliarged in indict-
ment as affecting the venue. Id. Evidence
held sufficient to show receipt of money in
county charged in indictment as affecting
venue of prosecution under Code Cr. Proc.
1895, art. 240. Schweir v. State [Tex. Cr.
App.] 16 Tex. Ct. Rep. 559, 94 S. "W. 1049.

Evidence held insufficient to show conversion
of funds in county charged in indictment.
Hylton v. Com. [Ky.] 91 S. W. 696.

G4, 65. Where the indictment charged in

one count the embezzlement of lawful money
of the United States of a certain amount,
and in another "money to the amount of" a
certain sum, but there was no allegation of
value, defendant , was entitled to a general
charge in his favor in the absence of evi-
dence as to the kind or value of the money.
Knight v. State [Ala.] 41 So. 911.

66. One indicted for embezzling the funds
of a corporation who has been put into pos-
session thereof as receiver by appointment of

court cannot deny the de facto status of the
corporation. Fields v. U. S., 27 App. T>. C.

433.
67. Where the owner of a fund is charged,

in an indictment for the embezzlement there-
of, to have been a corporation, proof of the
allegation may be made by the record of its

incorporation or by evidence that it was de
facto organized and acting as such. Fields

V. U. S., 27 App. r>. C. 433.

68. O'Brien v. U. S., 27 App. D. C. 263.

69. Manovitch v. State [Tex. Cr. App.]
96 S. W. 1.

70. Teston v. State [Fla.] 39 So. 787. Ac-
cused l3 entitled to prove the amount of

money he had on deposit when he quit an
employer who charged him with embezzle-
ment. State V. Moyer, 58 W. Va. 146, 52 S. E.

30. Its relevancy is not limited to the "per-

sonal history" of accused. Teston v. State

[Fla.] 39 So. 787. Comments by court held

error. Id.

71. Where the information charged ac-

cused with embezzlement of a specific sum of

money frorrj a building and loan association

while secretary thereof, evidence of all the

transactions of accused as secretary, and the

receipt of different smaller amounts than
that eharged at various times during the

period not covered by the statute of limita-

tions was admissible. State v. Shour [Mo.]

96 S. W. 405. Where accused was charged
with embezzling a sum of money in excess

of the amount requisite to convict of felony

but not particularly described, evidence *of
the taking of a sum too small for that
purpose at the same time and by the same
act was admissible generally on the charge.
Manovitch v. State [Tex. Cr. App.] 96 S. W. 1.

73. Testimony relating to the identifica-
tion of defendant as one who had exchanged
silver for currency at ,a bank after the al-
leged embezzlement, held admissible. Mano-
vitch V. State [Tex. Cr. App.] 96 S. W. 1.

Where an attorney takes a sum of money as
a fee and for procurement of bondsmen, he
is entitled on a prosecution for embezzle-
ment of the whole sum to show that he made
an effort to procure bondsmen for his client.
State V. Jones, 114 Mo. App. 343, 89 S. W.
366.

73. State V. Newman [N. J. Law] 62 A.
1008. On a prosecution of an officer for mis-
use of public funds, evidence is not admissi-
l)le to show the practice of other officers of
the same class as accused regarding public
funds. Robinson v. Com., 104 Va. 888, 52
S. E. 690. On a prosecution of a guardian for
embezzlement under Code § 4842, evidence of
his failure to account in other guardianships
than the guardianship charged in the indict-
ment is inadmissible. State v. Disbrow
[Iowa] 106 N. W. 263. See also. Indictment
and Prosecution, 5 C. L. 1790.

74. After accused had exhibited amount of
money alleged to have been embezzled, ques-
tion vi^hether he was "willing to deposit that
to await termination of civil litigation held
properly excluded. State v. Summers [N. C]
53 S. E. 856.

75. Instrument receipting for money of
receiptee "subject to his order on demand"
held ambiguous. Stephens v. State [Tex. Cr.

App.] 15 Tex. Ct. Rep. 937, 93 S. W. 545..

76. See 5 C. U. 1095.
Svlflence sufficient: To support a convic-

tion of an agent. State v. Pingel, 128 Iowa
515, 105 N. W. 58; State v. Fellows [Minn.]
108 N. W. 825. By a trustee. Brumley v.

State [Tex. Cr. App.] 95 S. W. 503. Of secre-
tary of building and loan association. State v.

Shour [Mo.] 95 S. W. 405. Of justice of the
peace for misuse of public funds. Robinson
V. Com., 104 Va. 888, 52 S. E. 690. To sustain
conviction for embezzlement of money in-

trusted for the purchase of certain property.
State V. Buchanan [Wash.] 86 P. 650. To
show embezzlement of horse. State v. Roland
[Idaho] 83 P. 337.

To show relation of agent. State v. Fellows
[Minn.] 108 N. W. 825. To show that accused
was a commission merchant within tlie stat-
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by fraud ulont]}- converting it to liis own use may be drawn from tlie fact that he has

not paid the money in due course to the owner/' or from the fact that he has not,

accounted for the money which he lias received.'^

Varia7ice.''^—The evidence must make out einbezzlement as distinguislied from

larceny.*"' Venue of the conversion must be proved as laid.*' It is not a variance

to prove the o^raer's full name under an averment by initials.*^ Conversion of a

note talcen for money lent sufficiently proves an allegation that the money was con-

verted.*^

Questions for the jury; instructions}*—Tlie facts showing the accused's right

to use the money,*'^ or the capacity in which he held it,** his intent,*'' or ratification

of the misappropriation,** or in which county the conversion was done,*' are for the

jury. Where a written contract between defendant and prosecutor is unambiguous,

the relation created thereby should be declared by the court as matter of law."" A
charge defining the crime should present in itself all the elements of the of-

fense°^ and cannot be eked out by others. °^ A charge that taking any portion of

the money would be "embezzlement thereof as charged" does not invite conviction

of taking all that was charged on proof of taking part of it."^

The verdict is subject to the usual tests" in criminal cases. '^ It is defective if

it follows the words of a faulty charge in describing the crime.®'

ute defining embezzlement. 31 Stat, at L.
1325, c. 845. Green v. U. S., 25 Apr. D. C. 549.
To sho"w the value of rights in action alleged
to have been embezzled. Higbee v. State
[Neb.] 104 N. W. 748. To show bailor's con-
sent to bailee's expenditure of money alleged
to have been embezzled. Wilkinson v. State
[Tex. Cr. App.] 15 Tex. Ct. Rep. 529, 91 S. W.
589. Where one is charged with embezzle-
ment as ag-^nt of a corporation, proof of a de
facto corporation as principai satisfies the
charge. Higbee v. State [Neb.] 104 N. W. 748.

To show that accused on a prosecution for
embezzlement was a common carrier, by rea-
son whereof property had passed 6ut of per-
son in whom laid. Knight v. State [Ala.]
41 So. 911.

Held Insnfncieiit; To make out a case of
embezzlement by one who had mortgaged his
stock to prosecutor for a loan and given pos-
session under the mortgage. Forbish v.

State [Tex. Cr. App.] 16 Tex. Ct. Rep. 68, 93

S. W. 1029.

77, 7S. O'Brien v. IT. S., 27 App. D. C. 263.

79. 'See 5 C. L. 1095.

80. A conviction cannot be had under the
Kentucky statute where the evidence shows
larcenv. Laws 1902, p. 151, c. 66. Parmer v.

Com. [Ky.] 91 S. W. 1129.

81. Evidence held insufHcient. Hylton v.

Com. [Ky.] 91 S. W. 696; Knight v. State
[Ala.] 41 So. 911.

82. Full name consonant therewith.
Knight V. State [Ala.] 41 So. 911.

83. A guardian converted notes held as
the evidence of the actual money invested for
his ward. State v. Disbrow [Iowa] 106 N.

W. 263.

84. See 5 C. L. 1096.

85. State v. Pingel, 128 Iowa 515, 105 N.

W. 58.

86. Whether money alleged to have been
embezzled was intrusted to defendant or paid

as the contract price for work to be done.

State V. Buchanan [Wash.] 86 P. 650. Wheth-
er accused as a trustee converted the money

alleged to have been embezzled or was a
principal in the transaction. Brumley v.
State [Tex. Cr. App.] 95 S. W. 503.

87. Whether the conversion was with fe-
lonious intent. State v. Summers [N. C]
53 S. E. 856. Whether act of receiver in
drawing funds of receivership and passing
same to co-receivers was a fraudulejit con-
version thereof. Fields v. U. S., 27 App. D C.
433.

88. State- v. Pingel, 128 Iowa 515, 105 N.
W. 58. Whether principal accepted a sheriff's
certificate of sale in full settlement of bal-
ance due from agent as affecting agent's
guilt of embezzlement. Id.

89. State v. Roland [Idaho] 83 P. 337;
Hopkins v. State [Fla.] 42 So. 52. The place
where the conversion was complete of money
received in one and taken to another county
is for the jury. Knight v. State [Ala.] 41
So. 911.

90. State V. Fellows [Minn.] 108 N. W.
825.

91. 92. An instruction which attempts to
cover the whole case but which omits to
require the finding of a felonious Intent is

not cured by another instruction whicTi cov-
ers the point. Higbee v. State [Neb.] 104
N. W. 748.

93. State v. Moyer, 58 W. Va. 146, 52 3. E.
30.

94. Where the information charged de-
fendant with embezzlement, a verdict find-
ing him "guilty a% chargrcil" is suflficient.

State v. Shour [Mb.] 95 S. W. 405. A verdict
need not use the word "fine" in asHC.>i8in^

linnlslimont by way of fine. State v. Jones,
114 Mo. App. 343, 89 S. W. 366.
Verdict of guilty which .does not find ac-

cused guilty as charged and fails to find
whose property was embezzled is fatally de-
fective. State v. Jones, 114 Mo. App. 343, S9
S. W. 366.

95. Where the jury were told to find de-
fendant guilty of embezzlement "by a bailee
of money" on certain conditions, a verdict
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The judgment^^ must follow the verdict."^

Punishment must not exceed tHe statute under which conviction is had.°^ Civil

forfeitures declared against embezzling officers cannot be adjudged in criminal prose-

cutions."

BMBIiEMSNTS AND NATURAL. PRODUCTS,!

The doctrine that the landlord and tenant are tenants in common of the grow-

ing crops, where rent is reserved in a share of the crops, is recognized by statute in

Nebraska,^ and the landlord becomes the owner of a share as soon as the crops are

so far advanced that they may be said to be property.' This rule is not afEected by

a provision in a lease requiring the tenant to gather that portion of the crop belong-

ing to the landlord.* The contract between the parties usually determines their

status with relation to the crops,"' the title thereto," and the right to possession of

the land and the crops so far as necessary for the purposes of the contract.'' Though
straw be treated as fixtures, yet by contract the tenant may remove it.^ It is a ques-

tion for the jury whether good husbandry, according to reasonable custom of country,

gave title of farm products to tenant or required their consumption on the farm, in,

the absence of a controlling provision in the lease.^ Where a landowner and tenant

are tenants in common of crops, the landowner is not guilty of converting them,

uiiless the crops are sold, destroyed, or removed from the farm by the landowner.^"

EMBRACERY."

foUowing the quoted language of the charge
is defective. State v. Jones, 114 Mo. App.
34S, 89 S. W. 366.

90, 97. See 5 C. L. 1096. Where accused
was adjudged guilty of theft and sentenced
for embezzlement, while the verdict was for
embezzlement, the judgment was subject to
reformation on appeal In Texas to conform
to the verdict. Code Or. Proc. 1895, art. 904,

applied. Burk v. State [Tex. Or. App.] 16
Tex. Ct. Rep. 582, 95 S. W. 1064. Where judg-
ment was entered for the crime of theft and
sentence followed the judgment, but the in-

dictment charged and the verdict found em-
bezzlement, the sentence and judgment were
subject to reformation on appeal in Texas
to conform to the verdict. Brumley v.

State [Tex. Cr. App.] 95 S. W. 503.

9S. In imposing a sentence exceeding one
year for embezzlement under Code D. C. § 841

[SO Stat, at L. p. 1346, c. 854], the court is

. not warranted in inserting the words "at

•Jabor." Fields v. U. S., 27 App. D. C. 433.

? 99. Court having jurisdiction of embezzle-
ment cause against a receiver held not au-
thorized to impose forfeiture of his commis-
sions as part of the punishment, under Code
D. C. § 341 [30 Stat, at L,. p. 1346, c. 854].

Fields v. U. S., 27 App. D. C. 433.

1. /See 5 C. L. 1096. Cropping contracts
and liens, see Agriculture, 7 C. L. 94.

3. Code 5 <1073. Wendt v. Stewart [Neb.]

105 N. W. 550.

3. Wendt v. Stewart [Neb.] 105 N. W. 550.

4. Vendee of landlord held not entitled

to portion of crops severed from realty be-
fore consummation of contract of sale of

premises under lease with .reservation of

share of crop as rent. Wendt v. Stewart
[Neb.] 105 N. W. 550.

5. Contract for farming on shares held to
make the landlord and tenant as parties
thereto, tenants in common of crops. Rector
V. Anderson, 96 Minn. 123, 104 N. W. 884.

6. Contract for farming on shares con-
strued and title to crops until a division
thereof held to be in owner of land as secu-
rity for performance of contract by cropper.
Rector v. Anderson, 96 Minn. 123, 104 N. W.
884.

7. Cropper held entitled, under lease re-
serving share of crop as rent, to such pos-
session of the land and the crops as neces-
sary to enable him to perform the contract
on his part. Rector v. Anderson, 96 Minn.
123, 104 N. W. 884.

8. While it is common practice in leas-
ing farms to treat hay and straw as manure
is treated at common law, that is, as a
fixture of the farm, and such a provision was
incorporated in the lease to the defendant,
yet in construing a subsequent contract ter-
minating the lease, the provision thereof
that the defendant was to harvest his crops
and ron^ovi! them by December 1 must be
construed as giving him the right to re-
move the straw. Garrett v. Brant, 6 Ohio
C. C. (N. S.) 509.

9. Wilson V. Griswold [Conn.] 63 A. 659.

10. Rector v. Anderson, 96 Minn. 123, 104
N. W. 884. Evidence held not to show a
conversion of crops by a landlord as against
a tenant on shares. Id.

11. No cases have been found for this sub-
ject since the last article. See 5 C. '^ "i97.
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EMIIVEIVT DOMAIN.

5 1. The Power of the State and Delega-
tions of It (1276).

A. Definition and Nature of Power
(1276).

B. Who May Exercise the Right; Delega-
tion of Power (1278). Rights of
Transferees, Agents, or Receivers
of Delegates (1279). Exhaustion of
the Power (1279).

C. Extent of Power (1280).
§ 2. Purposes and Uses of a Pnblle Char-

acter (1280). Particular Purposes and Uses
(1282).

§ 3. Property Liable to Appropriation and
EstiHe Therein Which May he Acquired
<12S3). Property in Actual and Necessary
Use for a Public Purpose (1284). Property
Exempt by Law (1285). Statutory Authority
to Petitioner to- Choose his Own Location
(1285).

§ 4. What Is a "Taking," "Injuring," or
"Damaging" of Property (1285). Exercise
of Police or Taxing Power (1286). Chan-
ging Uses of Streams and Highways (1286).
Establishment or Vacation of Streets (1287).
Establishment or Change of Street Grade
(1287). Railroads or Other "Ways or Struc-
tures on City Streets (1288). Use of Rural
Highways for Purposes Other Than General
Public Travel (1289). Additional Servitudes
on Railways (1290).

§ 5. Conditions Precedent to the Exercise
of the Po-wer; Location of Route (1290).

§ 6. Measure and Sufficiency of Compensa-
tion (1291). Benefits (1294). Particular
Elements of Damage (1295). Taking Rights
In Public Way (1296). Amount of Dam-
ages as Dependent on Estate or Interest Ap-
propriated (1296). Extent and Sufficiency of
Damages (1296).

§ 7. Who is Liable for Compensation
<1297).

§ 8. Condemnation Frocfedings in Gener-
al (1397). Discontinuance or Abandonment
(1298). Parties (1298).

§ 9. Jurisdiction (1299),

§ 10. Applications: Petitions:
(1299).

Pleadings

§ 11. Process, Xotlce, Citation, Publica-
tion (1301).

§ 12. Hearing and Determination of Right
to Condemn (1302).

§ 13. Commissioners or Other Tribunal
to Assess Damages; Trial by Jury (1303).

§ 14. The Trial or Inquest, and Hearings
on the Q.uestion of Damages (1304). Admis-
sibility of Evidence (1305). Witnesses and
Examination Thereof (1308). Instructions
(1308).

§ 15. VleTT of Appropriated Premises
(1309).

§ 16. Verdict, Report or Award; Judg-
ment Thereon and Lien or Enforcement of
Judgment (1309). Sufficiency (1310). Effect
or Conclusiveness (1311). Judgment or Con-
firmation and Enforcement (1311).

§ 17. Costs and Expenses (1311).

§ 18. Review of Condemnation Proceed-
ings (1312).

§ 19. Remedy of Owner by Action or Suit
(1315).

A. Actions for Tort, Damages or Tres-
pass; Recovery of Property (1315).

B. Suits in Equity; Injunction (1317).
Parties (1319). Pleading and Proof
(1319). Decree, Judgment, or Or-
der (1319).

§ 20. Payment and Distribution of Sum
Awarded; Title or Interest Requiring Com-
pensation (1319). Lien and Enforcement
(1320).

§ 31. OTmershlp or Interest Acquired
(1320).

§ 33. Transfer of Possession and Passing
of Title (1331).

§ 23. Relinquishment or Abandonment of
Rights Acquired (1322).

§ 1. The power of the state and delegations of it. A. Definition and nature

of powerP—The right of eminent domain is inherent in the state, but lies dormant

'

until quickened into activity by appropriate legislation.^^ The exercise of this

power is said to be against common right/* but the necessity of the right of eminent

domain is universally conceded/" being an exercise of the sovereign power of the

state.^° The use being public, the right of eminent domain is absolute in the gen-

eral assembly, unless restricted by the constitution.^' The exercise of the right is

an incident of the tenure of all real property/* • and a taking by eminent domain is

excepted from the operation of a covenant for quiet enjoyment.^' Subject to the

authority of the courts to determine certain questions, the legislature is the exclusive

judge of the necessity or emergency justifying the exercise of the power of eminent

domain,^" and, while not conclusive upon the coitrts, the judgment of the legisla-

12. See 5 C. L. 1097.

13. Jones v. North Georgia Blec. Co., 126

Ga. 618, 54 S. E. 85.

14. Claremont R. & Lighting Co. v. Putney,

73 N. H. 431, 62 A. 727.

15. Aldridge v. .Board of Education, 15

OKI. 354, 82 P. 827.

IC. Pabst Brewing Co. v. Thorley [C. 0.
A.] 145 P. 117.

17. Wheeling, etc., R. Co. v. Toledo R. &
Terminal Co., 72 Ohio St. 368, 74 N. E. 209.

18, 19. Pabst Brewing Co. v. Thorley [C.
C. A.] 145 P. 117.

20. Tanner • v. Treasury Tunnel, Mln. &
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ture is entitled to great weight. ^^ The legislature may, however, submit the ne-

cessity to judicial inquiry.''^

The right is dependent on the existence of a public use or purpose^^ necessitating

a taking of private property,^* and upon the payment of just compensation," un-

less such compensation is waived or forfeited.^" Under a statute authorizing

service of process in condemnation proceedings on the agent of the owner, the agent

cannot waive the owner's right to damages.^^ A railroad company seeking to ex-

propriate land for a right of way has the burden of proving the necessity, in the

particular case, of exercising the right of eminent domain.^* Due process of law

is not denied an upper riparian owner by the provisions of the Massachusetts stat-

utes, giving mill owners the right of flowage to develop water power, where ade-

quate compensation is secured.''" Separate portions of an act may stand despite the

failure of other parts to provide compensation.'*

Reduction Co. [Colo.] 83 P. 464. The leg-
islature determines the necessity for the ex-
ercise of , this sovereign power, while the
courts may ascertain if the use is of the
character contemplated. Ortiz v. Hansen
[Colo.] 83 P. 964.

21. Tanner v. Treasury Tunnel, Min. &
Reduction Co. [Colo.] 83 P. 464.

22. The question of necessity is for the
court to determine when the right to con-
demn is given if purchase cannot be effect-

ed. City of Rome v. "Whitestown Water-
works Co., 113 App. Div. 547, 100 N. T. S.

357.

23. Minnesota Canal & Power Co. v.

Koochiching Co. [Minn.] 107 N. W. 405. If

the location be nugatory because covering
lands Impossible of acquisition by any means,
there is no public use to be subserved. Sham-
berg v. New Jersey Shore Line R. Co. [N.

J. Err. & App.] 64 A. 114.

24. Evidence held sufBcient to establish
the existence of a reasonable necessity for
the condemnation of land to increase the
water supply of a city. City of Rome v.

Whitestown Waterworks Co., 113 App. Div.
547, 100 N. T. S. 357. A statute making per-
sons negligently setting fires on their own
property, to the injury of others, guilty of a
misdemeanor and also liable to the Injured
party in double his damages does not take
the property of one person and give It to
another without compensation. Comp. Laws
§ 11,653, held constitutional. Allen v. Bain-
bridge [Mich.] 13 Det. Leg. N. 471, 108 N. W.
732. The advantage to the public accruing
from the establishment of an accessible
park at a point of great scenic beauty is

not an occasion of public necessity. Great
Falls Power Co. v. Great Falls & O. D. R.
Co., 104 Va. 416, 52 S. E. 172.

25. Raymond v. Com. [Mass.] 78 N. E.
514; Minnesota Canal & Power Co. V. Kooch-
iching Co. [Minn.] 107 N. W. 405. Rev. St.

1899, §§ 897-900, violates Const, art. 1, § 32,

prohibiting the taking of private property
for public use, unless by the owner's con-
sent, without due compensation. Sterritt v.

Young [Wyo.] 82 P. 946. Compensatory dam-
ages should be allowed for land taken from
a railroad right of way for- a public road.
Missouri Pac. R. Co. v. Cass County [Neb.]
107 N. W. 773. Act Apr. 12, 1899 (Laws 1899,

p. 78), authorizing second class cities to

Improve streets without petition of the prop-

erty owners, etc.. Is not an unconstitutional
taking of private property without compen-
sation. Hund V. Racklifte, 192 Mo. 312, 91
S. W. 500. While a city may take stone from
one part of a street to repair another part,
it cannot do so to the injury of an abutting
owner without first making compensation
therefor. Graden v. Parkville, 114 Mo. App.
527, 90 S. W. 115. Acts 1905, pp. 596, 197,
providing for the holding of court in the city
hall in the bank building of a certain town
and the keeping of the records in the bank
vaults, where it contemplates the consent of
the owner, is not unconstitutional as taking
of private property for public use without
compensation. Pryor v. Murphy

,
[Ark.] 96

S. W. 445.
Necessity of prepaying or securing com-

pensation, see post, § 22.

26. The failure by a landowner to take
advantage of the remedy prescribed for re-
covery of damages works a forfeiture of any
claim therefor. Raymond v. Com. [Mass.]
78 N. B. 514. Petitions for damages under
St. 1899, p. 509, c. 457, were restricted to
one year from its passage, St. 1902, p. 471,
c. 543, granted two years for the filing of a
petition for damages, and St. 1905, p. 151,
c. 224, extended the time another year. Held
that the statute of 1902 constituted a fresh
taking and petitions might be filed within
3 years from Its passage. Id.

37. Dee & Bros. v. Harrison [Tex. Civ.
App.] 95 S. W. 1093.

28. Where a city ordinance granting a
right of way in certain streets was only per-
missive and not conditioned on the. location
of the road along the streets, and It was
established that the general welfare would
be subserved by not having the tracks in the
street, the company was not deprived by th'e

ordinance of the right to condemn the land
sought because of want of necessity. Lousl-
ana R. & Nav. Co. v. Xavier Realty, 115 La.
328, 39 So. 1.

29. Mass. Pub. Stat. o. 190. Otis Co. v.
Ludlow Mfg. Co., 201 U. S. 140, 50 Law.
Ed. . The provisions of said statute in
the matter of compensation held sufficient.
Id.

30. The Invalidity of the provision of
Act Mar. 16, 1893 (Acts 1893, p. 102), creating
a levee district, which authorizes the taking
of private property for public use without
Just compensation, contrary to Const, art. 2,
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The constitution and statutes of Colorado confer upon private persons the

right to take land for a private use, such as ditches for irrigating agricultural

lands," and- this power may be invoked by him, though other remedies are avail-

able,^^ but only in the capacity and under the circumstances pointed out by the

statute. He cannot take such proceedings in his own right, in a representative

capacity and "as trustee for the public," to acquire private lands to make an ar-

tificial channel for a natural stream which will enable him in his individual ca-

pacity to utilize an individua,l right.^^

(§1) B. Who may exercise the right; delegation of power.^^—None biit the

Slate or its delegates acting in the manner prescribed maj^ exercise the power.''

The state may primarily exercise the right for any public purpose, but there is no
limitation which prevents the state by legislation from delegating to others the

authority to exercise it for any public use or purpose.'* Delegation may be by
the constitution or by an act of the legislature.'^ In determining whether statutes

confer the right to exercise the power of eminent domain, the rules of strict con-

struction are to be applied,'* and the power can be exercised by a private individual

or corporation onlj- by express legislative authority,'^ every presumption being in

favor of the individual landowner.^" A municipal corporation cannot condemn
lands outside of its corporate limits without "express" legislative authority, but

such express authority will be found in authority to do a thing which without

power to go beyond limits would be abortive.*^ The power given a municipality

is not impliedly extended beyond its limits when some other branch of government

has the power for the same purpose in such region.*^ The power to condemn may
be delegated to any corporation or individual who shall comply with the terms

aipon which the right is given,^' but special delegations will prevail over general

§ 22, does not affect-the validity of the act

as a wliole in cases where it is not neces-
sary to take private property without con-
sent. Porter v. Waterman [Ark.] 91 S. W.
754.

31. Mills' Ann. St. § 2257. Ortiz v. Hansen
[Colo.] 83 P. 964.

32. Ortiz V. Hansen [Colo.] 83 P. 964.

33. The court cannot on appeal treat as
surplusage the allegations of his petition as-

serting the right to proceed in a representa-
tive capacity. Ortiz v. Hansen [Colo.] 83 P.

964.

.34. See 5 C. L. 1099.

35. A corporation can injure or destroy
private property only where it possesses the

power of eminent domain and exercies that

power in the manner provided by law. Gans-
ter V. Metropolitan Elec. Co, [Pa.] 64 A. 91.

30. Jones v. North Georgia Blec. Co., 125

Ga". 618, 54 S. E. 85. A water company or-
ganized, to store and fnTnisli -water and water
power is presumably a private corporation
and cannot be constitutionally invested with
the right of eminent domain. Chartered un-
der Act Apr. 29, 1874 (P. L,. 74), § 2, cl. 18.

Peifly V. Mountain Water Supply Co., 214 Pa.
340, 63 A. 751.

37. Ortiz V. Hansen [Colo.] 83 P. 964.

38. The charter of a street railroad com-
pany, authorizing it to acquire such rgal
estate as was necessary and convenient for
its business, but not expressly conferring the
power of eminent domain nor pointing out
any steps for its exercise, was held not to

confer such power. Claremont R. & Light-

ing Co. v. Putney, 73 N. H. 431, 62 A. 727.
Gen. St. R. Law, % 4 (Laws 1895, p. 368', c.

27, as amended by Laws 1901, p. 586, c. 93),
authorizing street railway corporations to
take and hold lands necessary to Install and
maintain power plants, does not authorize
the condemnation of land and water privi-
leges, etc., to procure power to operate their
lines. Td.

39, 40. Minnesota Canal & Power Co. v.
Koochiching Co. [Minn.] 107 N. W. 405.

41. Ballinger's Ann.- Codes & St. §§ 938,
944, authorize a third class city to condemn
land outside, of its limits to straighten a
stream forming part of its boundary line.
City of Puyallup v. Lacey [Wash.] 86 P.
215.

42. In California the power to condemn
lands without a city for levee purposes being
given to the state board of swamp land
commissioners, by St. 1861, p. 355, c. 352 (Mc-
carty v. Southern Pac. Co., 148 Cal. 211, 82
P. 615), the city board of Sacramento had no
authority to condemn lands outside of its
limits for such purpose, under Act Apr.
9, 1862 [St. 1862, pp. 152, 153, 158, c. 158, §§
4, 7, 17] (Id.).

43. Boca & L. R. Co. v. Sierra "Valleys R.
Co. [Cal. App.] 84 P. 298.
Corporations held to hn-ve the po-n-er:

Boom companies organized under the statutes
of 'W'asiiiugton are quasi public corporations
and have the power of eminent domain. 1
Ballinger's Ann. Codes & St. §§ 4378-4394.
Njcomen Boom Co. v. North Shore Boom &
Driving Co., 40 Wash. 315, 82 P. 412. In New
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ones.** A general delegation avails none save such public service institutions as the

statute clearly intends.*^ Corporations, to have the right, must be chartered under
the laws of the domestic or of some other state, or of the United States, and must
be legally incorporated.*" In the absence of statutory provisions expressly con-

ferring the right of eminent domain upon foreign corporations, interstate comity does

not require that this right be extended to a foreign telephone company, and there

is no inherent power vested in such a company to condemn private property for

purely local purposes and as a part of an interstate system ;*' and in Kentucky a

foreign railroad company, which merely complies with the law in filing its articles

of incorporation, acquires only the right to "possess, control; maintain and operate"

a railroad in the state,*^ and has no power to exercise the right of eminent domain,

or to maintain a suit to subject the property of another to its use,*° without be-

coming a full Kentucky corporation.'" The legality of the organization of a cor-

poration, however, cannot be attacked in condemnation proceedings instituted by it,°^

nor can the lack of corporate as distinguished from condemnatory power.^^ A rail-

road corporation legally incorporated cannot ignore its de Jure entity and condemn

a right of way as a de facto corporation,"' and the charter limitations cannot be

circumvented by the corporation's assuming to be a "person seeking to acquire prop-

erty for any of "the uses mentioned" in the code.°*

Rights of transferees, agents, or receivers of delegates. Exhaustion of the

power^^ does not result from a single or partial exercise.""

York an electric light company having a
contract with a town for innnictpal lighting
oan acquire by condemnation such real estate
as may be necessary (or its purposes. Un-
der the express provisions of Laws 1896, p.

404, c. 446. This .statute is constitutional.

In- re East Canada Creek Elec. Light & Pow-
er Co., 49 Misc. 565, 99 N. Y. S. 109. Ip
Illinois, a drainnsre district already organized
may condemn land for its ditches and drains.

Act May 29, 1879 (Laws 1879, p. 120), for the

organization of such districts. Eminent Do-
main Act,- 2 Starr & C. Ann. St. [2d Ed.]

p. 1763. Hutchlns v. Vandalia Levee & Drain-
age Dist., 217 111. 561, 75 N. B. 354. In

Illinois, boards ot education of township high
schools are aiithorized to condemn land for

a' township high school. 3 Starr & C. Ann.
St. 1896, p. 3661, 0. 122, art. 3, § 41, authorizes

such boards to act as school directors, who
are empowered to condemn lands by §§ 31, 32,

of the school law. Thompson v. Trustees of

Schools for Rio Tp., 218 111. 540, 75 N. B.

1048.

44. Acts 24th Leg. (Laws 1895) p. 213,

c. 132, creating fi, road system for certain

counties, controls the general law, as to

those counties, so far as the condemnation
of lands and award of damages are con-

cerned. Dallas County "v. Plowman [Tex.]

14 Tex. Ct. Hep. 848, 91 S. W. 221.

45. In Mississippi a telephone company
has no right to condemn land, though de-

clared by the constitution to be a common
carrier. Const. § 195. Alabama & V. R. Co.

v. Cumberland Tel. & T. Co. [Miss.] 41 So,

258. Acts 1886, p. 93, c. 38, authorizing tele-

phone or telegraph companies to exercise the

power of- eminent domain, was repealed by
Code 1892, §§ 854-858 inclusive, and § 4291,

relating to telegraph companies and au-

thorizing them to exercise the power. Id.

46. Cumberland Tel. & T. Co. v. St. Louis,
etc., R. Co. [La.] 41 So. 492.

47. Central Union Tel. Co. v. Columbus
Grove, 8 Ohio C. C. (N. S.) 81.

48. Ky. St. 1903, § 841. Bvansville & H.
Traction Co. v. Henderson Bridge Co. [C. C.
A.] 141 F. 51.

49. Const. Ky. §§ 202, 211. Bvansville &
H. Traction .Co. v. Henderson Bridge Co. [C.
C. A.] 141 F. 51.

50. By organizing under Ky. St. 1903, §
763. Bvansville & H. Traction Co. v. Hen-
derson Bridge Co. [C. C. A.] 141 F. 51.

51. Bddleman v. Union County Traction
& Power Co., 217 lU. 409, 75 N. B. 510. A
de facto corporation may exercise the power
of eminent domain. Morrison v. Indianapo-
lis & W. R. Co. [Ind.] 76 N. B. 961.

52. In condemnation proceedings by a
railroad company, the question cannot be
raised Whether the grant of corporate power
has been forfeited by failure to construct the
road within the time limited. By 3 Starr
& C. Ann. St. p. 3238, c. 114, § 26. Thomas v.

South Side Bl. R. Co., 218 lU. 571, 75 N. B.
1058. The question whether a railroad being
constructed is owned by a parallel and com-
peting road and whether it is thus rendered
illegal cannot be raised collaterally in con-
demnation proceedings. Memplils, etc., R. Co.
V. Union R. Co. [Tenn.] 95 S. W. 1019.

53. Boca & L. R. Co. V. Sierra Valleys
R. Co. [Cal. App.] 84 P. 298.

54. Code Civ. Proc. § 1238. Boca & L. R.
Co. V. Sierra Valleys R. Co. [Cal. App.] 84 P.
298.

55. See 5 C. L. 1101.

56. The right of the Portland Bridge Com-
pany, under the Act of Oct. 18, 1878, to
change the grade of a street for an approach
to its bridge, without compensation to abut-
ting owners for consequential damages,
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(§1) C Extent of power.
^''—The power of eminent domain can be exer-

cised only within the strict terms of the legislative grant/^ or if the public itself be-

the taker within the scope of the act declaring the purpose/" and subject to the

constitutional restrictions.*" A corporation, which asserts the right must show
affirmatively that it has been granted the power for the specific purpose."^ The
extent of the power granted is largely a question of statutory construction/^ and
the power being undoubtedly conferred, the statute will be liberally and reasonably-

construed, so as to make its purpose effective,"' limited always by necessity"* and
the place where the use has been located,"" and to enumerated purposes if they be-

enumerated.""

§ 2. Purposes and uses of a public character.'^''—No precise definition exists

to test whether a use is public or private,"* for the definition must be such as to give

it a degree of elasticity capable of meeting new conditions and improvements, and
the increasing needs of society."" The term public use is narrower than "publie

benefit, utility or convenience.'* A use is not public \mless the public, under proper

was not exhausted by an exercise of the right
as to a portion of the street only. Mead V.
Portland, 200 U. S. 148, 50 Law. Bd. .

57. See 5 C. L,. 1100.
58. Gen. St. 1894, o. 34, does not authorize

a corporation organized thereunder for the
creation of a water power and electric power
plant, etc., to withdraw and divert, from its

natural course, the water of streams so as to
interfere with present or future navigation.
Minnesota Canal & Power Co. v. Koochiching
Co. [Minn.] 107 N. W. 405.

59. Act Aug. 1, 1888, c. 728, 25 Stat. 357
[U. S. Comp. St. 1901, p. 2516], providing
for proceedings to condemn lands for the
United States, confers no general authority
hut only authority to institute proceedings
when otherwise authorized. But Act Apr.
24, 1888, o. 194, 25 Stat. 94 [U. S. Comp. St.

1901, p. 3525], authorizes the secretary of

war to institute condemnation proceedings
for the improvement of rivers and harbors.
United States v. Certain Lands, 145 P. 654.

Appropriation Act Mar. 3, 1905, c. 1482, 33

Stat. 1119, for the improvement of Point
Judith Harbor of Refuge, E. I., authorized
the secretary of war to take enough of the
shore for not only the end of the break-
water to rest upon, but also for control of

the shore terminus, a landing place with
access to a highway. Id.

60. 61. Minnesota Canal & Power Co. v.

Koochiching- Co. [Minn.] 107 N. W. 405.

63. Under the construction of Act Mar.
17, 1858 (P. L. p. 415), § 3, the first section

of the supplementary road act of May 8,

1905 (P. L. p. 448), does not apply to cities.

Manufacturers' Land & Improvement Co. v.

Camden [N. J. Law] 63 A. 5.

63. City of Puyallup v. Lacey [Wash.] 86

P. 215. The grant of power to a city "to lay
out additions and alterations to be made to
the public -wharves and docks," made after
the destruction by Are of the structures
along a water front (Act Mar. 11, 1904
[Laws 1904, p. 141, c. 87], known as the
"Burnt District Act"), is not to be narrowly
construed. Dyer v. Baltimore, 140 F. 880.

Not limited to the building of additions to

existing wharves and docks, but Including

enlargement of the facilities of the port by
the making of new ones. Id. In Texas

the power of eminent domain conferred on
channel and dock companies, to be exercised
in the manner provided by law for railroad
companies, does not limit their right to the
cases where it may be exercised by railroad
companies. Bigham Bros. v. Port Arthur
Canal & Dock Co. [Tex. Civ. App.] 14 Tex. Ct.
Rep. 440, 91 S. W. 848.

64. Taking of property already in public
use. Great Falls Power Co. v. Great Falls
& O. D. R. Co., 104 Va. 416, 52 S. B. 172.
Testimony held to show that no more land
was proposed to be taken for water power
purposes than was necessary. State v. Cen-
tralia-Chehalis Bleo. R. & Power Co., 42"

Wash. 632, 85 P. 344.

65. See post, § 5.

•66. Act 1893, § 13 (3 Gen. St. p. 3239, 5
132), does not confer power upon a trolley
company to condemn a strip of land beside
4ts right of way, to be used In connection
therewith, as such land was not to be used
as an extension of the line of an existing
road or as a new line. Metlar v. Middlesex
& S. Traction Co., 72 N. J. Law 524, 63 A.
497. The statutes of South Dakota authoriz-
ing one* railroad company to "cross, inter-
sect, Join and unite Its road" with that of
another company do not authorize it to build
its road longitudinally upon another's right
of way [Civ. Code §§ 488, 505] (South Dakota
Cent. R. Co. v. Chicago, etc., R. Co. [C. C. A.]
141 F. 578), and in the absence of such.statu-
tory authority it cannot condemn such a
right of way (Id.). A\}thority to take land
for power plants does not Include the tak-
ing of water rights to develop hydraulic
power. Claremont R. Lighting Co. v. Putney,
73 N. H. 431. 62 A. 727.

67. See 5 C. L. 1101.

68. Tanner v. Treasury Tunnel, Min. &
Reduction Co. [Colo.] 83 P. 464.

69. The physical conditions of the coun-
try, the needs of a community, the char-
acter of the benefit which a projected bene-
fit may confer upon a locality and the neces-
sities for such improvement In the develop-
ment of the resources of a state are to be
taken into consideration. Tanner v. Treasury-
Tunnel, Min. & Reduction Co. [Colo.] 83 P..
464.
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police regulation, lias the right to resort to the property for the use for which it was

acquired, independently of th'e mere will or caprice of the person or corporation in

which the title wiH vest upon condemnation.'^ Indirect advantages to the general

public, such as arise from the establishment of manufactories which furnish labor,,

develop and utilize natural advantages, and create new markets, do not justify the

exercise of the power of eminent domain.''' When the taking is for a public use,

it is no objection that incidental and private advantages will result to the peti-

tioners,'' though a use which is of itself partly private or a merger of public and

private is objectionable.''* Thus -it is no objection, that the plaintiff is a private

corporation, so long as the use or purpose to which the property is to be devoted is

public.'" It is not a public use to talce physical properties devoted to a public use

and permit their use by a private corporation performing exactly the same public

service." The public use required need notr be of the whole state or any con-

siderable portion of it," but the use and benefit must be in common, not to par-

ticular individuals.'' It must be a use by the public or by some agency that is

quasi public.'" Whether or not the use is public is a judicia;l question.'" Tlje

burden of proof to show a public use is on the party seeking to appropriate the

land.'^ It is largely dependent upon the facts surrounding the subject,'^ and it

70. Such a public use as justifies the tak-
ing of private property against the owner's
will cannot rest merely upon public benefit,

or public Interest, or great public utility.

State V. Superior Ct. for Thurston County,
42 Wash. 660, 85 P. 666. See 5 C. L. 1101,

n. 74.

71, 72. Minnesota Canal & Power Co. v.

Koochiching Co. [Minn.] 107 N. W. 405.

73. Minnesota Canal & Power Co. v. Koo-
chiching Co. [Minn.) 107 N. "W. 405. A grant
of power to condemn property for use in

constructing wharves and docks, according
to a comprehensive plan, is not Invalid as
authorizing the taking of property for pri-

vate uses, because certain piers and docks
are not required for strictly public use, but
may be leased to private parties for the use
of navigation and commerce, for a limited
time and Subject to regulation. Dyer v.

Baltimore, 140 P. 880.

74. Under a constitutional Inhibition
against the taking of private property for
private use a corporation cannot condemn
property to promote not only the operation
of a municipal light plant and electric rail-

way system but also the business of selling
electricity generally. Const, art. 1, § 16.

State V. Superior Ct. for Thurston County,
42 Wash. 660, 85 P. 666. Where It is sought
to condemn property for both public and pri-

vate uses indiscrimina/tely, that Is, where the
purposes are part public and part private,

the right must be denied. Minnesota Canal
& Power Co. V. Koochiching Co. [Minn.] 107
N. W. 405.

75. In re East Canada Creek Elec. Light
& Power Co., 49 Misc. 565, 99 N. f. S. 109.

The mere'fact that a corporation has charter
authority to condetfln land for both public

and private uses will not prevent it from
exercising the power for the promotion of

the public use only. Minnesota Canal &
Power Co. v. Koochiching Co. [Minn.] 107 N.

W. 405. Though the articles of incorporation
show some objects of a private nature, a cor-

poration may exercise the power of eminent
|

domain, where the petition and testimony
show a desire to condemn for the purpose
of carrying on the business of a common

,

carrier. State v. Centralia-Chehalis Elec. R.
& Power Co., 42 Wash. 632, 85 P. 344. .

76. The granting of permission by a
borough, to a later corporation, to lay a part
of "its tracks on the tracks of another cor-
poration theretofore granted permission to
occupy the street, is an unconstitutional tak-
ing of the earlier company's property. The
borough could not grant the second corpora-
tion the right to lay its track a-straddle of
the track of the other. Commonwealth v.
Bond, 214 Pa. 307, 63 A. 741.

77. Madera R. Co. v. Raymond Granite
Co. [Cal. App.] 87 P. 27.

78. Madera, R. Co. v. Raymond Granite Co.
[Qal. App.] 87 P. 27. Use by an individual
or number of particular individuals Is not
a public use. In re Twenty-First St. [Mo. I
96 S. W. 201.

79. State V. Superior Ct. for Thurston
County, 42 Wash. 660, 85 P. 666.

SO. Wheeling, etc., R. Co. v. Toledo R. &
Terminal Co., 72 Ohio St. 368, 74 N. E. 209.

The legislative character of an ordinance
extending a street does not preclude the
courts from Investigating whether the real
purpose is to open the street for the benefit
of the public or of private individuals. In re
Twenty-First St. [Mo.] 96 S. W. 201. Evi-
dence may be introduced in condemnation
proceedings to show that the proposed street
is for the use of an individual. Id.

81. Evidence held sufficient. Madera R.
Co. V. Raymond Granite Co. [Cal. App.] 87
P. 27.

82. The courts must determine from all

the circumstances whether or not. In the
particular case, the purpose Is a public use
(Madera R. Co. v. Raymond Granite Co.
[Cal. App.] .87 P. 27), evdn though the pub-
lic use is declared by a general statute which
enumerates many objects so designated
[Code Civ, Proc. §§ 1238, 1241, including rail-

roads] (Id.).

7 Curr. Law—81.
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M'ill not be presumed -^vlien a private corporation asserts the power.'' Biit under

the act of Penns3'lvania authorizing a bill to restrain a corporation from taking

private property for private use,'* the burden of proof is on complainant to show

that a railroad company, incorporated under a public act, is being constructed fo^r

a private use.'' The mere fact that the railroad is to run through undeveloped

country is insufficient to show that it is for private use.'° And in condemnation

proceedings the court must presume that the company, in building its railroad to

a point originally fixed upon as a terminus, is acting for the purpose of serving

the public.'^ In condemnation proceedings to extend a particular street pursuant

to a general scheme, the scheme is admissible on the public character of the use

to which the street will be put." Neither the length of a railroad nor the fact

that it is a branch or spur has any necessary bearing upon the question of public

use or interest,'' except possibly as bearing upon the alleged fact that the road is

solely for the private use of the plaintiff.'" The fact that citizens, as an induce-

ment to the building of a railroad, agreed to furnish the right of way, in no wise

militated against 'the fact that the land was to be obtained for a necessary public

purpose. °^

Particular purposes and uses.^^—Among the uses held public are electric light-

ing,°' power houses and car barns for a common carrier/* spur tracks for transfer

purposes,"' drainage works,"" private irrigation works in the arid regions,"' ceme-

teries,"' and the widening of highways,"" while the contrary has been held as to

83. A corporation which asserts the right
to take property against the wiU of the own-
er must affirmatively show that it proposes
to use the property, when acquired, for the
public use andnot for private benefit. Min-
nesota Canal- & Power Co. v. Koochiching
Co., [Minn.] 107 N. W. 405.

84. Act June 19, 1871 (P. L. 1360). Deemer
V. Bells Run R. Co., 212 Pa. 491, 61 A. 1014.

85. 88. Deemer v. Bells Run R. Co., 212

Pa. 491, 61 A. 1014.

87. Central of Georgia R. Co. v. Union
Springs & N. R. Co. [Ala.] 39 So. 473.

88. In re Twenty-First St. [Mo.] 96 S. W.
201. Scheme may be shown by contemiforary
ordinances or the best evidence of which the
fact is susceptible.' Id. Where the street

as extended will be a cul-de-sac, evidence
of an ordinance for extending another street

so as to connect is admissible. Id.

89. Madera R. Co. v. Raymond Granite

Co. [Cal. App.] 87 P. 27.

90. Madera R. Co. v. Raymond Granite

Co. [Cal. App.] 87 P. 27. Neither the fact

that the advantage of a railroad inures to

a particular individual or class of individuals,

nor the fact that a corporation was formed
to build a railroad to connect with another
as a branch thereof, nor the fact that all

the stockholders in a railroad company were
stockholders in a corporation which would
be primarily benefited by the construction
of the railroad, nor the fact that a railroad
company had not the cars to operate the
road and intended to arrange with another
company to operate it, renders its use not
public. Id.

91. Shirley v. Southern R. Co. [Ky.] 89

S. W. -124.

92. See 5 C. L. 1103.

93. Electric lighting Is universally recog-

nized as a public enterprise, in aid of which

the right of eminent domain may be invoked.

Minnesota Canal & Power Co. v. Koochiching
Co. [Minn.] 107 N. W. 405. Furnishing light
to a municipality Is a public use and bene-
fit. In re Bast Canada Creek- Bleo. Light
& Power Co., 49 Misc. 565, 99 N. Y. S.

109. The furnishing of electricity to the
inhabitants of a thickly settled and _exten-
sive territory for illuminating purposes and
for extensive street surface railroads con-
stitutes a "public use." In re Niagara, L.
& O. Power Co., 97 N. Y. S. 853.

94. A street railTvay may condemn pri-
vate property necessary for car barns, power
houses, etc. Eddleman v. Union County Trac-
tion & Power Co., 217 111. 409, 75 N. E. 510.

95. A spur transfer track serving a num-
ber of industrial plants for inward and out-
ward shipments held a public use. Kansas
City, etc., R. Co. v. Louisiana W. R. Co., 116
La. 178, 40 So. 627.

98. Code, c. 30, and amendments, provid-
ing for drainage, are not unconstitutional
as authorizing the taking of land for a pri-
vate purpose. Porter v. Armstrong, 139 N.
C. 179, 51 S. B. 926.

97. In view of peculiar conditions existing
in Utah, the statute permitting individuals
to enlarge the ditch of another to obtain wa-
ter for tlieir own land does not violate the
Federal constitution. Clark v. Nash, 198 U.
S. 361, 49 Law. Ed. 1085.

98. In Tennessee the lands of a cemetery
company- Tvere held to be devoted to a pub-
lic purpose. Memphis State Line R. Co. v.

Forest Hill Cemetery Co. [Tenn.] 94 S. W.
69.

99. The taking of land by a county to
widen a public highway is a taking for pub-
lic use, within Code Civ. Proc. § 1238, subds.
3, 4, Pol. Code, § 2681, and County Govern-
ment Act, § 25, subd. 4 (Gen. Laws 1903,
p. 121). Mendocino County v. Peters [Cal.
App.] 82 P. 1122.
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a park to be -118601 in connection with an electric railway/ logging railways/ and
presumed as to water storage and supply/ and power generating plants have under
differing circumstances been held both public and private.* The taking of land

for a public street, even though in the form of a cul-dersac, is for a public use.*

The condemnation of a right of way for a tunnel, to be used for draining mines and
the transportation of waste and ore. for all proprietors who desire to use it, is for a

public use." The condemnation of a right of way by one railroad company over

that of another is a taking of private property for public use and must be done

under the provisions of law governing eminent domain.''

§ 3. Property liable to appropriation and estate therein which may be ac-

quired.^—Property of every kind, whether public or private, may be taken for an

authorized use." A tenant's term is "property," and he is, therefore, entitled to

compensation for injury to his leasehold." An agreement made by a railroad

company in consideration of the grant of a right of way, for the payment of money
to construct cattle guards and make certain wagon roads over its tracks, may be

severed, so as to allow the condemnation of the right- to the wagon roads to widen

the companjf's roadway.^^ Neither the owner of land nor the courts can interfere

with the exercise of the sound discretion of the municipal authorities in the ques-

tion of widening a street.^^ A maximum amount of- land that may be taken for

railroads or the like is often prescribed with leave to take more, if necessary.^'

The land and right of way permitted to be taken by railroad companies for "station

purposes" must be determined from the existing conditions in each case,^* but such

grounds must be necessary, convenient and actually used by the companies in the

transaction of their business.^°

1. Great FaUs Power Co. v. Great FaUs
& O. D. R. Co., 104 Va. 416, 52 S. E. 172.

2. Laws 1887, p. 97, o. 46, amendatory of
Code, §§, 2056, 2057, so as to authorize the
construction, over lands of others, of rail-

ways for the removal of standing timber, is

invalid as authorizing the taking of lands
for a use not public. Cozad v. Kanawha
Hardwood Co., 139 N. C. 233, 51- S. B. 932.

3. Storage and supply of water and water
power held presumptively private. Peifly

V. Mountain Water Supply Co., 214 Pa. 340,

63 A. 751.

4. The creation of a water power and a
water power plant, for the purpose of "sup-
plying water power from the wheels there-
of" to the public, is a private enterprise in

aid of which the pov^^er of eminent domain
cannot be exercised. Minnesota Canal &
Power Co. v. Koochiching Co. [Minn.] 107 N.

W. 405. Acts 1897, p. 68; Van Epps' Code
Supp. §§ 6454-6456, which confers upon own-

- ers of water powers, on certain conditions,
to condemn lands, does not take property
without due process of law. Jones y. North
Georgia Elec. Co., 125 Ga. 618, 54 S. E. 85.

An act authorizing the condemnation of land
by hydraulic companies to erect dams is not
unconstitutional on the .ground that the use
is not a public one. Stoy v. Indiana Hy-
draulic Power Co. [Ind.] 76 N. B. 1057.

5. State V. Superior Ct. for Whatcom
County, 42 Wash. 521, 85 P. 256.

6. Under Laws 1891, p. 98,' I 3 (3 Mills'

Ann. St. Rev. Supp. § 616). Janner v. Treas-
ury Tunnel, Min. & Reduction Co. [Colo.]

83 P. 464.

7. Code Civ. Proc. §§ 1238, 1240. Boca &

L. R. Co, V. Sierra Valleys K. Co. [Cal. App.]
84 P. 298.

8. See 5 C. L. 1104.
9. Ortiz V. Hansen [Colo.] 83 P. 964.

10. _Within tlie meaning of Comp. Laws, |

4239, for condemnation proceedings in the
abolition of grade crossings. City of Detroit
V. Littlte Co., 141 Mich. 637, 12 Det. Leg. N.-

589, 104 N. W. 1108.

11. Under Act Mar. 17, 1869 (P. L. 12; 2

Purd. Dig. 1798). Dilley v. Pittsburg, etc.,

R. Co., 213 Pa. 247, 62 A. 852. It being pre-
sumed that such contract for a right of way
was not intended to barter away its right
to make necessary improven^ents, as contem-
plated by the act of Mar. 17. Id.

12. City of Durhapi v. Rigsbee [N. C] 53

S. E. 531.

l.S. Evidence held to show reasonably that
a 100-foot strip was necessary for a rail-
road. State v. Superior Ct. of Clarke Coun-
ty [Wash.] 87 P. 40. The testimony of the
railroad company's civil engineer, that it

was necessary to take a 125-foot strip to
make the necessary filling, when it is the on-
1> evidence on the point is sufBcient to bring
the case within the statutory provision per-
mitting the taking of more than 100 feet.
Kurd's Rev. St. 1903, p. 1437, c. 114, § 20,

cl. 4. Prather v. Chicago Southern R. Co.
[111.] 77 N. E. 430.

14. Within the meaning of Rev. St. 1883,

c. 18, § "29, or Rev. St. 1903, c. 23, § 31. Ap-
peal of Atlantic, etc., R. Co., 100 Me. 430, 62

A. 141.

15. Appeal of Atlantic, etc., R. Co., 100

Me. 430, 62 A. 141.
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Property in actual and necessary use for a public purpose}^—P-ranchises and
property aJready in a public use may be applied to another public use/' yet it can-

not, be so taken without legislative authority expressly conferred or arising by

necessary implication/* and when the power is given it should not be extended by

construction beyond the necessity of the statute.^" A general legislative authority

to condemn will not be construed to give power to take when such taking will be

inconsistent with a prior public use to which the property has been dedicated'.^'*

The properties of a corporation or person endowed with the power of eminent do-

main, but which properties are not devoted to the public use, may be taken as or-

dinary property/^ and the possibility that in future they may be devoted to the

public use does not change this rule.'* Sometimes the test is whether the par-

ticular lands are essential to the prior use.*' Thus in New Jersey, by, statute, lands

used but not necessary because of the feasibility of change may be taken.** But,

although one company has a right to condemn property of another, in public use, such

right cannot be claimed for slight reasons*" or to the practical destruction of an-

other public use of equal necessity or importance,*" and this although the prior use

has not yet been put in actual operation.*'

le. See 5 C. L. 1105.
17. Commonwealth v. Bond, 214 Pa. 307, 63

A. 741; In re Southwestern State Normal
School, 213 Pa. 244, 62 A. 908.
What uses are public. See, also, ante, §

2. Where a proposed spur track Is intended
for the transfer of freight in car lots to and
from several industrial plants, its use Is

open to the public and land may be expro-
priated for a crossing for one spur track
over another. Act 74, p. 103, of 1902. Kansas
City, etc., R. Co. v. Louisiana W. R. Co., 116

La. 178, 40 So. 627. In Kansas, the -statutes

providing for the condemnation for ceme-
tery purposes of lands which have been con-
tinuously used as a public burial ground for

ten years or more, do not apply to an exist-

ing cemetery platted and used as such a-:

required by law. Rev. St. 1899, § 896-3 (Shiel

V. Walker, 114 Mo. App. 521, 90 S. W. 124),

but only to such grounds as have not been
platted and recorded (Id.). Rev. St. 1899, ?

5217, and Sess. Acts 1901, p. 64, § 5217a, held
not to apply to platted cemetery lands. Id.

Illus^atlons; In Illinois, the sanitary dis-

trict of Chicago can condemn land which is

used by a railroad company as a freight

terminal. Under Laws 1889, y. 129, § 8. Pitts-

burgh, etc., R. Co. V. Sanitary Dist., 218 111.

286, 75 N. E. 892. Railroad right of way for

road. Missouri Pac. R. Co. v. Cass County
[Neb.] 107 N. W. 773.

18. Act July 10, 1901 (P. L. 632), authoriz-
ing the condemnation of land needed for the
^use of state normal schools, does not au-
thorize the condemnation of streets and al-

leys for a campus In re Southwestern State
Normal School, 213 Pa. 244, 62 A. 908.

19. Great Palls Power Co. v. Great Falls
& O. D. R. Co., 104 Va. 416, 52 S. B. 172.

Power to longitudinally appropriate a right
of vray will not be implied from a grant
evincing a design that crossings and con-
nections should be acquired. South Dakota
Cent, R. Co. v. Chicago, etc., R. Co. [C. C. A.l

141 P. 578. The taking of land belonging to

another corporation by a railway company
for a park at Its terminal-is not a taking for

a publi-c use. Within Va. Code 1904, p. 576,

c. 46a, § 1105e, subd. 52. Great Falls Power
Co. V. Great Falls & O. D. R. Co., 104 Va.
416, 52 S. B. 172.

20. Atlanta & W. P. R. Co. v. Atlanta, B. &
A. R. Co., 124 Ga. 125, 52 S. B. 320.

21. Property of a railroad company, not
in actual use for railroad purposes, but held
simply in anticipation of future needs, may
be condemned by another railroad company
for railroad purposes. Atlanta & W. P., R.
Co. V. Atlanta, B. & A. R. Co., 124 Ga. 125, 52
S. E. 320.

22. The future needs of the owning com-
pany must yield to the present lawful needs
of the condemning company. Atlanta & W^.
P. R. Co. V. Atlanta, B. & A. R. Co., 124 Ga.
125, 52 S. E. 320.

23. Where property of a railroad company
has not been used and because of its shape
cannot be used, for yard purposes, another
railroad may condemn a right of way acro.ss
it where it lies in the only practicable route.
Memphis & S. L. R. Co. v. Union R. Co.
[Tenn.] 95 S. W. 1019.
24. Under a statute permitting the con-

demnation of lands of a corporation not nec-
essary for the purposes of its franchise, but
only a right to cross those that are «o neces-
sary, a footpath leading to a ferry, that can
be changed without detriment 'to its use-
fulness, cannot be deemed necessary to the
enjoyment of the ferry franchise. . Philadel-
phia & C. Ferry Co. v. Intercity Link R.
Co. [N. J. Law] 62 A. 184.

25. State V. Superior Ct." of Spokane Coun-
ty, 40 Wash. 389, 82 P. 417.

26. A railroad company cannot condemn
a right of way through the terminal grounds
of another road, where such condemnation
would render the use of the terminal grounds
impracticable. State v. Superior Ct. of Spo-
kane Courtty, 40 Wash. 389, 82 P. 417. Where
another route can be obtainfed of the same
length and at, only the additional expense of
two bridges, and the terminal grounds are
hardly sufficient and cannot be enlarged. Id.

In Virginia, before the land of a corporation
having the power of eminent domain can be
taken under the right of eminent domain
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Property exempt hy law.^^—In Indiana, the route of a highway cannot be run
through an inclosure of more than one year's standing, unless a good way cannot

be otherwise had without departing from ther route petitioned for.^' The Indiana

statute providing the enjoining of the construction of a railroad on any cemetery
ground, protects not only such part as is occupied by graves, but all reasonable ad-

ditions, though not so occupied.^" In Tennessee a railroad company has no right

to condemn a right of way through cemetery lands, though unimproved and not

used for burial 'purposes. ^^ The provision in tlie Louisiana statute for the protec-

tion of the "dwelling-house, yard, garden and other appurtenances," does not apply

to a tenement bought and held merely as an investment and which the owner has

never occupied as a dwelling.'^ Under a statute prohibiting the rxmning of a rail-

road line through any outbuilding of the value of $300, without the owner's con-

sent, the burden of proof of such value is on the complainant in a suit to restrain

such action.^^ In Texas a railroad company cannot arbitrarily locate its machine
and repair shops, without reference to damage to neighboring property, as it can

its right of way.**

Statutory authority to petitioner to cfioose his own location^" may be given.'"

§ 4. What is a "taking" "injuring" or "damaging" of property}''—Knj di-

rect injury to or interference with private property demands compensation,'* irre-

spective of interference with :the title or actual encroachment on the land,'" but it

must be a direct damage to the property and not mere personal inconvenience to the

owner." The terms "taking or expropriation" in the Louisiana statutes are equiva-

lent,*'^, and the term "taken," in the state constitutions of 1879 and 1878, is used

by another corporation. Under Va. Code
1904, p. 576, c. 46a, § llOoe, subd. 52 (Great
PaUs Power Co. v. Great Falls & O. D. R.

Co., 104 Va. 416, 52 S. B. 172), It must be
made to appear (1) that a public necessity
or an essential public convenience requires
it; and (2) that such land is not essential to

the purposes of the appellant (Id.).

37. State v. Superior Ct. of Spokane Coun-
ty, 40 Wash. 389, 82 P. 417.

28. See 5 C. L,. 1105.

29. Byrns' Ann. St. 1901, § 6743. Baker v.

Gowland [Ind. App.] 76 N. B. 1027.

30. Burns' Ann. St. 1901, §§ 4708d, 4708e,

4708f. McCann V. Mt. Gilead Cemetery
Trustees [Ind.] 77 N. E. 1090.

31. In view of the provisions of Shannon's
Code, §§ 1844, 3053-3058, 6512, 6524, 6772;

Acts 1885, p. 245, c. 135; Acts 1873, p. 129, c.

94. Memphis State Line R. Co: v. Forest Hill

Cemetery Co. [Tenn.] 94 S. W. 69.

32. Civ. Code, art. 2637. Louisiana & A.

H. Co. V. Moseley [La.] 41 So. 585.

33. The evidence being conflicting, held

thECt' complainant had not sustained the bur-
den of proof. Johnson v. Philadelphia, etc.,

R. Co. [Del.] 62 A. 86.

34. Under Const, art. 1, § 17, and Rev. St.

1895, arts. 4424, 4445. Rainey v. Red River,

etc., R, 06. [Tex.] 14 Tex. Ct. Rep. 850, 90 S.

W. 1096.

35. See 5 C. L. 1106.

36. The selection of the source and sys-

tem, as well as the location of a dam for

which land is sought to be taken, to increase

its water supply, may be conferred upon a

city. Such authority is conferred on the city

of Rome by Acts 1899, p. 1371, o. 624, §§ 10,

11. City of Rome v. Whitestown Water-

works Co., 113 App. Div. 547, 100 N. T. S.
357.

37. See 5 C. L. 1107.
38. Where a railroad company appropriat-

ed a highway for its road and constructed
another nearer the front ^of the lots of an
abutting owner, placing a high embankment
in front of them, impeding ingress and
egress, it was liable for the damages. Const.
§ 242. Tates v. Big Sandy R. Co. [Ky.] 89
S. W. 108. A railroad company Is not liable
in damages to a landowner for the closing of
a highway where another one is substituted
for the one closed. Rockafeller v. N&rthern
Cent. R. Co., 212 Pa. 485, 61 A. 960.

39. In Massachusetts, one whose land is
damaged by the taking of other land for
highway purposes, as authorized by St. 1894,
p. 283, c. 288, and St. 1895, p. 504, c. 450 (Whit-
ney V. Com., 190 Mass. 531, 77 N. E. 516), may
recover damages therefor from the city or
town. Under St. 1894, p. 286, c. 288, § 5, pro-
viding that all damages for land taken for
a public highway shall primarily be paid by
the city or town (Id.).

40. Damages cannot be recovered for per-
sonal inconvenience from the operation of
a railroad near a residence in the absence
of negligence. Oklahoma City & T. R. Co.
V. Scarborough [Tex. Civ. App.] 16 Tex. Ct.
Rep. 506, 95 S. W. 1089; Texas Short Line R.
Co. v. Clifford [Tex. Civ. App.] 15 Tex. Ct.
Rep. 804, 94 ^. W. 168. Where the damages
to land were due to the negligent construc-
tion of a ditch in" the higliway, which was
not on plaintiff's land, they did not consti-
tute a taking of or an injury to plaintiff's

private property for which the county was
liable. Zavalla County v. Akers [Tex. Civ.

App.] 15 Tex. Ct. Rep. 176, 91 S. W. 245.
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in the sense of "expropriation/' that being also its proper meaning in the legislation

relative to the exercise of the power of eminent domain.*^ The revocation by a

city of a privilege given to construct a vault within a street, subject to the future

requirement of the space occupied for public improvements, was not a taking of

the property by the exercise of the power of eminent domain.^? An act which at-

tempts to make lawful a trespass by one man on the lands of another is an unlawful

taking of private property for public or private use without just compensation.**

The construction and operation of a city waterworks plant, in competition with a

private plant operated under a franchise granted by the city, is not a taking of the

company's property without due process of law vidthin the meaning of the Federal

constitution, nor without just compensation within the meaning of the Mississippi

constitution.*^ The condemnation of a right of way across a placer mining claim,

for an aerial bucket line for a mining corporation, wheii authorized by the laws and

judicial decisions of a state, cannot be said to be a taking, of private property for

private use, in defiance of the Federal constitution.*'

Exercise of police or taxing power.*''—The requirement of compensation im-

poses no restriction on the exercise of the police**' or taxing power,*" but otherwise,

the fact that a taking is for public benefit does not avoid necessity of compensation.""

Changing uses of streams and highways.^'^—The state may improve navigable

streams for navigation purposes without compensating a riparian owner for any

injury to his right to use the water for irrigation,^^ but ordinarily for the taking^*

or pollution of water^* or the flooding of land,°° compensation must be made.

41. Act No. 96, p. 142, of 1896, amending
the general expropriation la^vs. Amet v.

Texas & P. R. Co. [La.] 41 So. 721.

42. Amet V. Te.xas & F. R. Co. [La.] 41 So.

721.

43. Pabst Brewing ^ Co. v. Thorley [C. C.

A.] 145 E. 117.

44. Sess. Laws 1903, p. 233, c. 112, giving
the public the right to fish in any stream
stocked at public expense, subject to actions
for trespass on property along the banks,
so far as it attempts to legalize such tres-

pass, contravenes Const, art. 2, § 15. Hart-
man V. Tresise [Colo.] 84 P. 685.

45. City of Meridian v. Farmers' Loan &
Trust Co. [C. C. A.] 143 P. 67.

46. U. S. Const. 14th Amdt. Strickley v.

Highland Boy Gold Min. Co., 200 U. S. 527,

50 Law. Ed. .

47. See 5 C. L. 1108.

48. Flooding of land which can be pre-
vented by raising the banks, interruption
of access to lands, and impairment of naviga-
tion, caused by the erection, of a private dam
authorized by the legislature in the exercise
of its police power of drainage of swamp
lands, are not such a taking as requires com-
pensation to afford due process of law. Mani-
gault V. Springs, 199 U. S. 473, 50 Law.' Ed.

. The imposition on a railway company
of the entire cost of removing and rebuild-
ing a bridge and culvert, necessary to the
widening and deepening of the channel of the
stream by drainage commissioners, was not
such a taking of private property as requires
compensation, under Illinois Farm Drainage
Act of July 1, 1885 (Chicago, etc.. R. Co. v.

People, 200 U. S. 561, 50 Law. Ed. ), but
the expense of removing the soil attendant
upon such widening and deepening could not

be imposed on the company without com-
pensation (Id.).

49. The li^ns of separate tax bills against
separate tracts of land for the improvement
of a street on which they front are separate
and distinct and one may be released "with-
out affecting the others. Ross v. Gates, 117
Mo. App. 237, 93 S. "W. 856. An act authoriz-
ing an order for the inspection of a person's
books by a county assessor to determine
whether all property has been returned for
taxation. Acts 1901, p. 100, c. 71; Const. U.
S. Amd. 5. "Washington Nat. Bank v. Daily
[Ind.] 77 N. E. 53.

50. Where private rights are invaded by
legislative authority in the interests of the
general public, there is a taking*"or dam-
aging for public use, within the meaning of
the constitution, entitling the injured party
to compensation, except perhaps where an
exercise of the police power is involved. Va-
cation of street causing special injury to lot
owner. Vanderburgh v. Minneapolis [Minn.]
108 N. w; 480.

51. See 5 C. L. 1109.
53. Bigham Bros. v. Port Arthur Canal

& Dock Co. [Tex. Civ, App.] 14 Tex. Ct. Rep.
440, 91 S. W. 848. Interruption of access
to lands and impairment of navigation, paus-
ed by the erection of a private dam across
a navigable stream, authorized by the legis--
lature in the exercise of its police power of
drainage, is not such a "taking" as requires
compensation. Manigault v. Springs, 199 U.
S. 473, 50 Law. Ed. .

53. Where it was sought to condemn a
water power by raising a dam across a river,
the fact that riparian owners were owners
in severalty and no one of them owned land
on both sides of the stream was no defense
to the city's liability for compensation.
Rankin v. Harrisonburg, 104 Va. 524 52 S
B. 555.

54. Making a stream a, part of the open
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AVhen a private right of way is enlarged into' a public road by the joint action, of

the fee owner and the public authorities, neither the easement nor right of way is

destroyed or injured and no right of compensation accrues.^"

Establishment or vacation of streets.'^''—While there is no constitutional obliga-

tion to pay damages resulting from vacating a street,'* it is within the power of the

legislature to impose such burden on the commonwealth or its agents by statute.''

Where, by the vacation of a street, a lot owner suffers an injury special and peculiar

to his property, not common to the public at large, he is entitled to conlpensation,'"'

but no recovery can be had where the damage is not special and peculiar. *"

Establishment or change of street grade.^^—At common law, municipal cor-

poratip'ns were not liable to one whose land was not taken for damages resulting

from a change of street grade, although he had made improvements according to

a former grade,*' and such common law remains in force in Virginia, except when

changed by the constitution or statutes,"* but such liability is now ordinarily im-

posed by statute where an established grade is changed,"' though usually not for

sewer system of a city by discharging Its

sewage tlierein. Carpenter v. Xiancaster, 212

Pa. 581, 61 A. 1113.

55. Wliere there is a practical destruction

or material impairment of the value of one's

lands by flooding consequent upon the con-

struction of a private dani, authorized by
the legislature to subserve drainage pur-

poses,' there is a taking which demands com-
pensation (Manigault v. Springs, 199 U. S.

473, BO Law. Ed. ), but if the flooding is

of minor extent and can be prevented by
raising the banks, there is no such taking
(Id.). Where land is carried away by water
from an underground stream tapped in the

construction of a tunnel under a street, the

damage is an infringement and taking of

property within the meaning of the con-

stitution. Farnandis v. Great Northern R.

Co., 41 Wash. 486, 84 P. IS. Where the erec-

tion of a dam for a municipal water power
would throw water back over the lands of

riparian owners, flood the river banks, in-

crease the volume of water, destroy a ford,

render lands more liable to overflow, and
alter the jiatural flow and condition of the

stream, such tacts were sufficient to entitle

owners to compensation. Rankin v. Harri-

sonburg, 104 Va. 624, 62 S. E. 555.,

56. Clayton v. GilnTer County Ct., 58 W.
Va. 263, 52 S. B. 103.

57. See 5 C. L. 1109.

58. Penrose Ferry Ave., 27 Pa. Super. Ct.

341.

59. Damages for the vacation of streets

in Philadelphia were grafted into the general

system of road damages by Act Apr. 21,

1858 P L 385, § 6. Penrose Ferry Ave., 27

Pa. 'super. Ct. 341. Act May 16, 1891 (P.

L 75), contains no express or implied grant

to property owners of right to damages for

vacating a highway? Howell v. Morrisville

Borough, 212 Pa. 349, 61 A. 932.

60. Plaintiff's property was left fronting a

oul-de-sac or blind alley, cutting off his

ingress and egress in one direction. Van-
derburgh v. Minneapolis [Minn.] 108 N. W.
4 80-.

61. Neighboring property owners,
.
obliged

by the discontinuance of a street where it

crosses a railroad to go around by a new
1

street and over a bridge to cross, suffer no
damage for which they can recover. Hyde v.

Fall River, 189 Mass. 439, 75 N. E. 953.
62. See 5 C. L. 1110.
63. Swift & Co.v. Newport News [Va.] 52

S. B. 821. In Oregon a change or alteration
of the grade of a street may be made by
lawful authority without liability to abut-
ting property owners for consequential dam-
ages. Mead v. Portland, 200 U. S. 148, 50
Law. Ed. .

64. The previous constitution (art, 1, §

8; art. 5, § 14) provided only for compensa-
tion for property "taken," but under the
present Const, art. 1, § 6; art. 4, § 58 (Va.
Code 1904, pp. ccix, ccxxii), prohibiting the
"taking" or "damaging" of property with-
out compensation, an action may be had for
such damage. S'wift & Co. v. Newport News
[Va.] 52 S. E. 821. A city, after the adoption
of the present constitution, could not carry
out proceedings to change a street grade be-
gun under the prior constitution witliout
making compensation for damages. Id.

65. Since the adoption of the constitution
of 1877, a municipal corporation is liable to
property owners for consequential damages
from raising the grade of a street, destroying
or impairing his ingress and egress. City
of East Rome v. Lloyd, 124 Ga. 852, 53 S. E.
103, citing City of Atlanta v. Green, 67 Ga.
386. If a city grades its streets to make
them more useful to the public, and private,
property is damaged thereby, the owner is

entitled to an action against the city. At-
lantic & B. R. Co. V. McKnight, 125 Ga. 328,
54 S. E. 148. When a railway company lo-

cates its road along a public street and
changes the grade, it is liable to an abutting
owner for damages resulting therefrom, al-
though done with the consent of the mu-
nicipality, it not appearing to be a part of
a general plan of the municipality in grad- '

ing streets. Id., distinguishing South Caro-
lina R. Co. V. Steiner, 44 Ga, 546, and Camp-
bell V. Metropolitan St. R. Co.,- 82 Ga. 330,

9 S. B. 1078, from Austin v. Terminal Ry. Co..

108 Ga. 671, 34 S. E. 852, 47 L. R. A. 7.';5, and
Ga. R. Co. V. Maddox, 116 Ga. 64, 4 2 S. B.

315. Where the grading of a street has
the effect' of damaging the property of an
abutting owner, he is entitled to compensa-
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damages resulting from establishing grade and conforming streets thereto."* Where
a lot owner built houses to conform to an incorrect grade given by the city engineer

and the city caused the street to be lowered to the correct grade, there was no change

of grade for which the city was liable in damages."^ Where an owner erects a build-

ing upon a street line after the establishment of a. change of grade therein, he is

not entitled to damages for such change."' In proceedings to take land for street

purposes, an owner of land on an intersecting street, affected by grade changes

thereof and not by the grade of the new street, is not entitled to damages for such

changes,"* and an owner who changes the position of his building to meet the

change of grade in such intersecting street has no claim for damages therefor, re-

gardless of the motiyes which induced the change of the building.''" One whose

land is not taken for the -abolition of a grade crossing, but in front of- whose house,

only forty feet distant, a street nearly fifteen feet high is built, can recover the

damages sustained.''^ Where the grade of a street is altered by the grant of a loca-

tion of a street railway, it is not altered "for the pxu'pose of repairing such way,"

within the meaning of the statute requiring compensation therefor.'^

Railroads or other vjays or structures on city streets^—Where deeds describe

property conveyed as parts of a platted tract and refer to streets thereon, the grantee?

acquire a right of passage over such streets and are entitled to damages wherever

any part thereof is condemned for a use which interferes with such right of pas-

sage.''* Although a railroad company can cross any highway outside of cities and
villages without further condition than that it shall not unnecessarily impair the

usefulness of the highway,'^ yet it cannot construct its railroad upon or across a

city or village street without the consent of such municipality,''" and under peculiar

charter provisions the muniqipality has been held entitled to damages.^' The lo-

cation of a railway on any public way is an additional servitude entitling abutting

owners to damages,'" and also, the owner having a vested right in the easements of

tlon. Graden v. ParkviUe, 114 Mo. App. 527,

90 S. W. 115.
86.- The right of a horough to change the

proper grades of unopened streets and''the
actual grades of those which have been im-
proved cannot be questioned, property own-
ers being entitled to have the resulting dam-
ages ascertained, in the manner provided by
law. Robinson v. Norwood Borough, 37 Pa.
Super. Ct. 481. The fact that a street has
been open and used for many years, and
property owners have built thereon with
reference to the natural grade, does not af-

ford ground for recovery of damages because
of a subsequent change to an established

grade where It appears that the change was
a reasonable one. Taber v. Bowling Green,
7 Ohio C. C. (N. S.) 385. The presentation
of a claim for damages on account of a
change of grade, as required by section 2315,

as it stood at the time the improvement in

this ease was made, is a prerequisite to the
right to recover damages because of such
change. Id.

67. Moore v. Lancaster, 212 Pa. 642, 62

A. lOS.

68, 69, 70. In re West Farms Road, 47

Misc. 216. 95 N. T. S. 894.

71. Under Rev. Laws 1902, c. Ill, § 153.

Hyde v. Fall River, 189 Mass. 439, 75 N.

B. 953.

72 Rev. Laws c. 51, § 15. Laroe v. North-
ampton St. R. Co., 189 Mass. 254, 75 N. B.

255.

See 5 C. L. IIW.
United States v. Certain Lands, 140 F.

73.
74.

463.

75. Any railroad company incorporated
under Rev. St. ch. 114. City of Chicago v.
Chicago Terminal Transfer R. Co., 121 111.

App. 197.
76. City of Chicago v. Chicago Terminal

Transfer R. Co., 121 111. App. 197. Such mu-
nicipal grants of privileges In the streets are
strictly construed and all doubts are to be
resolved against the grantee. Id. They may
"he made conditional. Id. A power to cross
a street with "one or more railroad tracks"
construed not to be continuing but as ex-
hausted by the construction of a single track.
Id.

77. Under the provisions of its charter in
force in 1901, the city of South Omaha was
entitled to at least nominal damages for the
condemnation of a railroad right of way over
portions of Its streets and alleys. Under
that charter the fee of the streets was in
the city with the right on vacating them to
be paid by the abutters for the land revert-
ing to them. It was held this constituted a
valuable right in the city. City of South
Omaha v. Omaha Bridge & Terminal R. Co.
[Neb.] 107 N. W. 988.

78. De Lucca v. North Little Rock, 142
F. 597. St. 1894, p. 764, c. 548, §§ 8, 9. Pea-
body V. Boston El. R. Co., 191 Mass. 513, 78
N. E. 392. Affidavit that the construction
of the railroad in the street would increase
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light and air, for interference therewith.^' The reverse is ordinarily true of an or-

dinary street passenger raihvay/" or of telephone poles and wires." Where "dam-
ages" are allowable to abutters on a street taken for a street railway, they

must be actually damaged in some special way."=^ Where an, electric street

railway was organized under the railroad law instead . of the street railroad

act to operate through several counties and to transport passenger's, baggage,
mails,, express, and milk, it was a commercial railroad and constituted an additional

servitude upon the fee of the property owner to the center of the street.^^ A
reservation oi "wharves and wharfing privileges" in the dedication of aji addition

to a city does not include the right to appropriate a street for wharfage purposes
* without compensation.*' The construction of a viaduct the whole width of a street

is not an additional servitude.'^ Structures below the surface do not ordinarily

impose an additional servitude,*' but walls and embankments above the street level

do.'^"

Use of rural highways for purposes other than- general public travel.^''—The
construction and operation of a telegraph and telephone line upon a rural highway,

not being a highway use within the purpose of the original dedication, constitutes

an additional servitude upon the fee of the abutting owner fot which he is entitled

to compensation,'* and the Federal statutes autborizing the construction of telegraph

the values of abutting property, properly
excluded as irrelevant and immaterial. At-
lanta, vy. & P. R. Co. V. Atlanta, B. & A. R. Co.,

125 Ga. 529, 54 S. B. 736. An owner of a lot
which is depreciated in value by the opera-
tion of a railroad in the street is entitled to
damages. Under Const, art. 1, § 17, prohibit-
ing the taking of property for public use
"without compensation. Grossman v. Hous-
ton, etc., R. Co. [Tex.] 15 Tex. Ct. Rep. 572,

92 S. W. 836. The construction and opera-
tion of a railroad in the streets is an ad-
ditional burden for which compensation must
be made. Abbott v. Milwaukee Light, Heat
& Traction Co., 126 Wis. 634, 106 N. W. 523.

Where the reconstruction of a railroad oc-
cupying a street impairs an abutting proper-
ty owner's right of access, he may recover
under a statute authorizing recovery for

damages. Little Rock & Ft. S. R. Co. v.

Greer [Ark.] 96 S. W. 129. The construction
of an ordinary steam passenger and freight
railroad upon the streets of a city constitutes
an additional servitude and abutting property
owners are entitled to compensation for dam-
ages resulting to their property. Frazier v.

East Tenn. Tel. Co., 115 Tenn. 416, 90 S. "W.

620. The construction and operation of a
railroad In a public street is a physical in-

vasion of an abutting owner's easement of
access, and is a damage to his property for

which compensation must be made. Atlantic
& B. R. Co. V. McKnight, 125 Ga. 328, 54 S. -E.

148.

79. Owner protected against such inter-

ference where the railroad company sub-
stituted an elevaH;ed structure for its partly
depressed roadbed, though the elevated
structure did not extend beyond the lines of

the former depressed roadbed. Rose v. New
York & H. R. Co., 108 App. Div. 206, 95 N. T.

S. 711. Impairment of easements of air,

light, and access .in a street is actionable if

the abutter's fee is injured, though the rental

value is not diminished. Niewenhous v.

Manhattan R. Co., 98 N. T. S. 501. The run-

ning of trains below the surface of a street
does not Interfere with easements of light
and air and access but the ru'hning of them
on an elevated structure is a taking of such
easements for which compensation is requir-
ed. Caldwell v. New York & H. R. Co., 97
N. Y. S. 588.

80. Frazier v. East Tenn. Tel. Co., 115
Tenn. 416, 90 S. W. 620; De Lucca v. North
Little Rock, 142 F. 597; Parsons v. Water-
vllle cS: O. St. R. Co. [Me.] 63 A. 728.

81. Frazier v. East Tenn. Tel. Co.,
115 Tenn. 416, 90 S. W. 620. See 4 Mich. L.
R. 558.

Sla. Birmingham R., Light & Power Co. v.
Oden [Ala.] 41 So. 129.

82. Wilder v. Aurora, DeKalb & R. Blec.
Traction Co., 216 111. 493, 75 N. B. 194.

83. Mead v. Portland, 200 U." S. 148, 50
Law. Ed. .

84. De Lucca v. North Little Roofe, 142
F. 597. Though the fee of streets is in the
abutting owners, the public having only an
easement therein. Id.

S,'5. A water company can lay pipes In a
public street without paying compensation to
'any one. Jayne v. Cortland Waterworks Co.,
107 App. Div. 517, 95 N. T. S. 227.

86. "The construction of bridge approaches
so high above the street level that access to
an adjoining lot by driving is entirely cut
off, and persons on foot must descend a
flight of steps, is a tak'ing of the property of
the owner. Ranson v. Sault Ste. Marie
[Mich.] 13 Det. Leg. N. 113, 107 N. W.-439.
Where a stone embankment in a street on
which a railroad was constructed, was in-
creased In height as authorized by Laws
1892, p. 694, c. 339, thereby causing damages
to plaintiff's premises exceeding her previous
damages, such change was a taking of plain-
tiff's property entitling her to damages. Wal-
lach V. New York & H. R. Co., 97 N. Y. S.

717.

87. See 5 C. L. 1111.
88. Cosgriff v. Tri-State Tel. & Tel. Co.
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lines along "post roads," under certain conditions, do not affect tlie landowner's-

right to compensation.'"

Additional servitudes on railways.""
—

"\^Tiere a telephone line crossed a rail-

road, but the poles were not on the right of way and the wire was five feet above the

telegraph wires beside the track, the obstruction was not sufficient to justify the

cutting of the telephone wire, even though erected without consent of the railroad

company and without condemnation proceedings."^

§ 5. Conditions precedent to the exercise of the power; location of route."-

—Condemnation proceedings are purely statutory and every condition prerequisite to

the exercise of the right must be strictly pursued."' 'WTiether or not an offer

to purchase is a necessary condition precedent to condemnation is purely a statu-

tory question."* Such an attempt may be shown by oral evidence or by facts anrT

circumstances."^ The right to ta,ke possession is frequently dependent on payment

or security for payment."" For certain projects"^ it is made necessary that a route

or location be adopted"* showing plan or profile or both"" within which, the lands to

be taken must falP at least substantially,^ but immediate completion of all the pro-

posed works is not necessary to hold the location.'' A location on inalienable pub-

lic land is naught and can support no taking of any lands.* A railroad company

[N. D.] 107 N. W. 525. Contra, see Hobbs v.

Long Distance Tel. & T. Co. [Ala.] 41 So.

1003.
89. Rev. St. U. S. §§ 5263-5268 [U. S. Comp.

St. 1901, pp. 3579-3581]. Cosgriff v. Tri-State
Tel: & T. Co. [N. D.] 107 N. W. 525.

90. See 6 C. L. 1112.
91. McGowan v. State [Ala.] 40 So. 142.

92. See 5 C. L. 1112.

93. Johnson v. Philadelphia, etc., R. Co.

[Del.] 62 A. 86; Broadmoor Land Co. v. Curr
[C. C. A.] 142 F. 421.

94. City of Puyallup [Wash.] 86 P. 215.

Under Civ. Code S. D., § 488, an effort to

make an agreement is a condition precedent
to the condemnation of a railroad right of

way by one company over the track of an-
other. South Dakota Cent. R. Co. v. Chicago,
etc., R. Co. [C. C. A.] 141 F. 578. Held neces-

sary on part of city which has power in

"same way as by railroads." City of Dur-
ham V. Rigsbee [N. C] 53 S. E. 531.

95. Southern 111. & M. Bridge Co. v. Stone,

194 Mo. 175, 92 S. W. 475.

96. See post, § 22.

97. Railroad Law (Laws 1890, p. 1084, c.

565, § 6, as amended by Laws 1892, p. 1384, c.

676), requiring the filing of a map and pro-

file, does not apply to a proceeding under
Laws 1890, p. 1086, c. 565, § 7, as amended by
Laws 1905, p. 2056, c. ^7, for taking land for

terminal facilities, where there is no change
of route or new one laid out. New York,
etc., R. Co. V. Ernst, 100 N. Y. S. 175. Boom
companies. Under Ballinger's Ann. Codes &
St. §§ 4378-4394. Nicomen Boom Co. v. North
Shore Boom & Driving Co., 40 Wash. 315, 82

P. 412.

98. Where the location of the line of a
railroad "w^as naade at a meeting of the trus-
tees outside of Washington, tlie institution
of condemnation proceedings within the
state was a sufficient adoption of the line

within the state to enable the company to

condemn lands therein. State v. Superior Ct.

[Wash.] 87 P. 40.

99. Rev: St. 1899. § 1056, requiring a rail-

road company to file a profile map in the

county clerk's office of its proposed route be-
fore beginning its construction is not sat-
isfied by map of a section of the route. Kan-
sas City Interurban R. Co. v. Davis, 197 Mo.
669, 95 S. W. 881.

1. A resolution of the board of directors
for the condemnation of a 40-foot strip of
land for a railroad right of way, required by
22 Del. Laws, p. 794, c. 394, § ;82, was in-
sufficient to sustain a report of the commis-
sioners of damages for the taking of de-
fendant's land to the width of 42 2-10 feet
in the widest part. Johnson v. Philadelphia,
etc., R. Co. [Del.] 62 A. 86.

- 2. Where the charter of a railroad com-'
pany states Its purpose to be to construct a
railroad upon a designated route, its right
to condemn lands is limited to the route sub-
stantially as designated. Boca & L. R. Co.
V. Sierra Valleys R. Co. [Cal. App.] 84 P.
298. A railroad corporation cannot condemn
a crossing at a point fifteen miles beyond
the terminals as designated in its articles of
incorporation. Id. But under the descrip-
tion of its route, filed under Civ. Code, § 291,
a railroad company was held entitled to con-
demn a crossing % of a mile east of a town
on its route. Id. A railroad company by
stating, under Civ. Code, § 291, subd. 2, where
one branch was to run, could not condemn a
crossing on a different branch from that
described. Id.

3. Where a boom company filed a plat or
survey of the lands proposed to be appropri-
ated for its use, as required by statute, it was -

required to construct its works upon such
portion only as it required for immediate use
and could retain the rest as against another
company, for its future use. 1 Ballinger's
Ann. Codes & St. §§ 4378-4394. Nicomen
Boom Co. V. North Shore Boom & Driving Co.,
40 Wash. 315, 82 P. 412.

4. The location of a railroad right of way
upon lands of the state which; from con-
siderations of public policy, it cannot ac-
quire either by consent or condemnation does
not invest it with the right to condemn
other lands covered by such location. Sham-
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can only condemn land for the specific road called for by its charter^ or franchise,

but.the franchise need not be first procured" if a bona fide effort to do so is on foot7

It is not necessary that the power plant of an electric railway be near the line.'

Where boom companies are required bylaw to file maps of location showing the

shorelines and territory proposed to be used for booming purposes, they acquire by

such' filing rights analogous to those acquired by railroads upon. the filing of their

locations^ and may prevent other companies, by injunction, from afterwards adopt-

ing and using conflicting locations.^" Mere temporary nonuser of a portion of the

territory so located is not an abandonment thereof,^^ a company being required only

to construct its works over such portion of the territory as is necessary for tlie

existing demands of its business and may use the balance of the territory for an ex-

tension of its works when required.^^ A statute providing that a one-year cesser of

use of property acquired by a boom company by eminent domain shall vest title

in the original-owner does not apply to property acquired by purchase,^^ nor to lands

acquired for future needs but which has never been used for booming purposes.^*

§ 6. Measure and sufficiency of compensation}^—As a general rule the proper

measure of damages as to property actually taken is the fair cash market value of

such property at the time of taking,^^ with interest to the time of the award,^^ ir-

berg v. New Jersey Shore Line H. Co. [N. J.

Err. & App.] 64 A. 114.

5. Kansas City Interurban R. Co. v. Davis,
197 Mo. 669, 95 S. W. 881. Cannot abandon a
part of the chartered route, notwitlistanding
Rev. St. 1899, § 1161, providing that in case

of forfeiture for noncompletion within the

statutory period, it may operate the portion

finished. Id. Hence where the charter au-
thorizes a line from Kansas City to Lees
Summit, the company cannot condemn a

route to Swope Park, thojigh on the charter-

ed line, where the record shows an intention

to stop there. Id.

6. The fact that land sought to be con-

demned for a terminal for a rapid transit

railway was Jiot mentioned in the franchise

granted and the plan of route and terminals,

did not necessarily prevent its condemna-
tion, such land being necessary, and such

railways being authorized to acquire such

real estate. Under Laws 1891, p. 14, c. 4, §

23, in cities of over 1,000,000 inhabitants.

Hudson & M. R. Co. v. Wendel, 98 N. T. S.

341. A railroad company need not secure a

franchise from a municipality before ex-

ercising the right of eminent domain with-

in its limits (Memphis & S. L. R. Co. v. Union
R. Co. [Tenn.] 95 S. W. 1819), and if a con-

dition precedent a landowner could not raise

the objection (Id.)

7. It is not necessary that an electric

street railway corporation to connect two
cities shall have secured its franchises and
entire right of way to entitle it to condemn
land for a public purpose. State v. Centralia-

Chehalis Electric R. & Power Co., 42 Wash.
632 85 P 344. It is sufficient that it has

obtained most of its right of way, is nego-

tiating for the franchises which are prac-

tically agreed upon, that it is proceeding

diligently and there is nothing shown to

prevent its success. Id.

8. Under a statute authorizing the appro-

priation of property by an electric railway

company for any corporate purpose, with no

limitation as to location, land may be con-

demned for power purposes, however distant

from the railway. Laws 1903, p. 366, c. 175,
§ '2. State V. Centralia-Chehalis Elec. R. &
Power Co., 42 Wash. 682, 85 P. 344.

9, 10, 11, 13, 13, 14. That a boom company
acquired a practical monopoly of the boom
business on a river did not justify interfer-
ence with its location by another company
where the extent of the river would not per-
mit tlie operation of more than one boom
company thereon. Nicomen Boom Co. v. North
Shore Boom & Driving Co., 40 .Wash. 315, 82
P. 412. Diligence in construction depends
upon circumstances. Plaintiff held not guilty
of lack of diligence. Id.

15. See 5 C. L. 1.113.

16. Chicago, B. & D. R. Co. v. Kelly, 221
111. 498, 77 N. E. 916; Swift & Co. v. Newport
News [Va.] 52 S. E. 821; Browfi v. Weaver Pow-
er Co., 140 N. C. 333, 52 S. E. 954. The constitu-
tion and the law require that the property
owner shall receive such compensation that
he will be as well off after the taking as he
was before. Sanitary Dist. v. Pittsburgh,
etc., R. Co., 216 in. 575, 75 N. E. 248. Wh-ere
lands proposed to be taken have a market
value, such value is the standard of just com-
pensation. Id. Land forming a portion of
a freight terminal of a, railway station has
no market value, and the market value of

other property is no criterion of compensa-
tion for condemning it. Id. Instruction held
to state the measure of damages sufficiently.

Consolidated Traction Co. v. Jordan, 36 In'd.

App. 156, 75 N. E. 301. An instruction held
to make clear that the fair market value of
the property at the time of taking should
be made the basis of damages, and not pure-
ly imaginative or speculative value, and ap-
proved. Blincoe v. Choctaw, etc., R. Co., 16

Okl. 286, 83 P. 903. Where the condemna-
tion is of a perpetual easement in an entire
tract of land which has only a surface value,
the measure of damages is the value of the
land, the same as if the fee were taken.
Dethample v. Lake Koen Nav., Reservoir &
Irr. Co. [Kan.] 84 P. 544. In such case it was
misleading and erroneous to instruct the

jury that only an easement was taken and
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respective of contingencies which may affect such val^e in the future.^' Where
only part of a tract of land is taken or injured, the measure of damages is the

difference between the market values of the whole tract before and after the taking/'

the fee remained In the owner, without fur-
ther instructing them that no value should
be attached to such fee. Id. "Where a coun-
ty collects water in a ditch along a
public road and discharges ii upon land, the
rule, as a measure of. damages, that if the
land is worth as much in the market after
the injury as before no recovery can be had,
does not apjyly. Tracewell v. "Wood County
Ct., 58 W. Va. 283, 52 S. B. 185. In an ac-
tion by five out of Seven tenants in common
for damages caused by the construction of
a public utility in a street, the measure of
damages was five-sevenths of the total dam-
ages. Birmingham R. Light & Power Co. v.

Oden [Ala.] 41 So. 129. In an action for
damaging lands for a public use, the gist

* of the action is just compensation ^nd not
an invasion of a right, and hence nominal
damages as such are not recoverable. Swift
& Co. V. Newport News [Va.] 52 S. E. 821.

The damage for land taken Is not to be
measured by its market value 'in the peculiar
shape brought about by the condemnation.
Long narrow strip. Caruthers v. Johnson
County [Tex. Civ. App.] 94 S. W. 912. Under
the provisions of Const. 2, § 22, and Kirby's
Dig., § 2899, the owner of land taken for rail-

road purposes is entitled at the time of tak-
ing to all damages, present and prospective,
which result from such taking. Little Rock,
etc., R. Co. V. Greer [Ark.] 96 S. "W. 129.

S-^-ldence of value; In condemnation pro-
ceedings returns of the property for taxa-
tion, made bV the 0"^ner's lessee, are not
conclusive as to Its value. Sanitary Dist.

V. Pittsburgh, etc., E. Co., 216 ID. 575, 75 N.
B. 248. The jury may estimate the damages
at less than the value of the premises as
fixed by the opinion of any witness, where
there is also testimony describing the prop-
erty, the selling price of other property in

the vicinity and that the property involved
has no market value. City of Seattle ' v.

Williams, 41 "Wash. 366, 83 P. 242. The prop-
er test of the value of land appropriated for
railroad purposes is not the price paid at. a
particular sale but the general selling price
in the neighborhood. Cleveland Terminal
& "V^. R. Co. V. Gorsuch, 8 Ohio C. C. (N. S.)

29.7.

17. In re Opening of 178th St., 107 App.
Div. 22, 94 N. T. S. 838. The allowance of
interest on an award for past or rental dam-
ages, against an elevated railroad company
and in favor" of an abutting owner, is dis-
cretionary with the court. Kerr v. New York
El. R. Co., 49 Misc. 331, 96 N. T. S. 1021. An
award of such damages being made up to
the date of the trial and interest on that
sum computed only from the trial to the
judgment. Id.

18. "While the right to the exclusive use
of a pier and relief from the burden of
having vessels put in at a wharf may be
subject to repeal, yet no repeal having been
m4.de at the time of the taking of the prop-
erty, its value was to be estimated under the
conditions then prevailing. In re Pier Old
No. 15, Bast River [N. T.] 78 N. E. 531.

19. Cox V. Philadelphia, etc., R. Co. [Pa.]

64 A. 729; Moudy Mfg. Co. v. Pennsylvania R.
Co. [Pa.] 64 A. 373; Chicago, etc., R. Co. v.
Kelly [111.] 77 N. E. 916; Freiberg v. South
Side El. R. Co. [111.] 77 N. B. 920; In re
Brooklyn Union El. R. Co., 99 N. T. S. 222:
Moudy Mfg. Co. v. Pennsylvania R. Co., 212
Pa. 156, 61 A. 906; Southern Pac. R. Co. v.
Hart [Cal. App.] 84 P. 218; "Warner v. Ford
Lumber & Mfg. Co. [Ky.] 93 S. "W. 650;
Gorgas v. Philadelphia, etc., R. Co. [Pa.] 64
A. 680. The measure of damages to a land-
owner by making a stream a part of the
open sewer system of a city is the difference
between the value of the property before •

and after the injury. Carpenter v. Lancas-
ter, 212 Pa. 581, 61 A. 1113^ Defendant in
condemnation proceedings is not entitled to
recover damages sustained by property other
than that directly Involved In the proceed-
ings. Louisiana R. & Nav. Co. v. Xavier
Realty, 115 La, 328, 39 So. 1. "Where 150
acres of land were entirely used for agri-
cultural purposes, but 90 acres thereof had
been subdivided into town lots, through
which a railroad right of way was condemn-
ed, the owner could not have the damages
assessed to the 90-acre tract alone. Gorgas
V. Philadelphia, etc., R. Co. [Pa.] 64 A. 680.
He could not show the number of lots that
would be taken according to his plan of
lots and the average value thereof. Id. The
defendant is entitled to have the whole of the
tract of land affected considered in the esti-
mation of damages. State v. Superior Ct.
["Wash.] 87 P. 40. "Where the answer in con-
demnation proceedings alleged that other
land described was a part of the tract de-
scribed in the petition and it appeared that
both descriptions constituted the same farm,
the court should have d'escribed all the land
in the order of condemnation, id. Evidence
as to whether, if defendant's lands were di-
vided by the proposed road, they would not sell

for more to respective adjoining owners, was

,

properly excluded. Chicago, etc., R. Co. v.

Kelly [111.] 77 N. E. 916. "Where the effect of
taking the land would be to require the re-
moval of an annex to a building on land not
iHken, questions as to the effect of such re-
moval on the value of the building "were im-
proper, but should have been directed to the
effect op the fair cash market value of the
land not taken. ]?reiberg v. South Side El.
R. Co. [111.] 77 N. B. 920. The measure of
damages to land not taken for a railroad
right of way is not what some particular per-
son, even though willing to buy, will give
for the lartd, but what can be obtained for
it in the market generally. Chicago, etc., R.
Co. v. Kelly [111.] 77 N. E. 916. The measure
of damages to property not taken is the
diminution of its market value (Peirson v.

Boston El. R. Co., 191 Mass. 223, 77 N. B.
769), and not a diminution of its mortgage
value (Id.). Even if evidence of the dim-
inution of its mortgage value be competent,
which is at least doubtful, evidence that per-
sons applied to were unwilling to loan on a
mortgage on the property the amount before
loaned on it, is not competent for that pur-
pose. Id. And in the absence of any show-
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including consequential damages to that not -taken from the proposed usc^" and
in the absence of proof as to the extent of the proposed use, with a ^iew to the most
damaging possible use." For a temporary taking the measure of damages is the
rental value during the period thereof. ^^ Value is sometimes computed "from the

ing that there is a market for mortgages,
whereby the same percentage of the market
value can be borrowed on all properties, evi-
dence of diminution in mortgage value is not
competent to show diminution in market
value. Id. If the realty not taken is not
depreciated then no damages are to be al-
lowed therefor; but if the taking, or the use
of the part taken, causes any depre-
ciation In the land not taken, damages
are to be allowed therefor. Freiberg v. South
Side El. R. Co. Till.] 77 N. E.. 920.

20, The proper rule' is to award not only
the value of the land actually taken, but the
consequential damage to the balance arising
from the use to which the land taken was to,
be put. People v. Muh, 100 N. T. S. 62. "Where
in the construction of a bridge and its ap-
proaches, the approaches are constructed in
an existing street, the damages to abutting
owners occasioned thereby are to be assess-
ed; but where lands are condemned outside
of the street, the value of the land taken
and the damage to the residue caused by
prevention of access to tlie street is to be
assessed. Id. Measure of damages for land
taken is the market value and damages to
the rest of the land from the building of
the railroad across it and from floods or
overflovps caused by the construction of the
road. Pine Bluff & W. R. Co. v. Kelly [Ark.].
93 S. "W. 562. Where the proposed use of
property taken would depreciate the value
of that which is not taken, such proposed use
can be regarded and the depreciation arising
therefrom be awarded as part of the conse-
quential damages. People v. Muh, 100 N. T.
S. 62. "When a part of a tract of land is

taken, just compensation includes damages
to the remainder. Id. For the construction
of a telegraph line across land, under the
power of eminent domain, compensation may
be awarded both for the land actually taken
and for all consequential damages arising
from the' erection of poles, wires and other
fixtures (Postal Tel. Cable Co. v. Peyton, 124
Ga. 746, 52 S. E. 803), but proof must be
made of the nature and extent of the conse-
quential damages and,data furnished for a
reasonable and proper estimate thereof (Id.).

Verdict held excessive, there being no evi-

dence of consequential damages and the
amount of the award being far in excess of

the value of the land. Id. In Oklahoma, the
damages awardable to one injured by the
exercise of the right of eminent domain are
not limited to the real estate taken and in-

jured but extend to damages actually sustain-
ed to real or personal property. Blinooe v.

Choctaw, O. & W. R. Co., 16 pkl. 286, 83 P.

903. The elements of disadvantage and bur-
den imposed upon the land as a direct and.^

necessary result of the location of the rail-

road upon it may be taken into consideration.

Moudy JVlfg. Co. v. Pennsylvania R. Co., 212

Pa. 156, 61 A. 906.. Incidental damages may
semetimes be considered as bearing upon the
question of depreciation in value. Id. In
condemning a railroad right of way through

a stock farm, -the jury may consider the
increase in the risk of loss by fire and in-
creased danger to stock, if any, only so
far as it depreciates the market value of the
land not taken (Chicago So. R. Co. v. Nolin
[111.] 77 N. B. 435), damage to stock or from
Are possibly resulting from the negligence of
the railroad company being too remote (Id.).
Instruction authorizing the Jury to consider
such possible damages held erroneous.
Chicago & A. R. Co. v. Staley, 221 111. 405,
77 N, E. 437. An adjoining property owner
is entitled to damages sustained by the noise
and discomfort resulting from blasting
operations in the construction of a railroad
(Gossett v. Southern R. Co., 115 Tennr 376,
89 S. W. 737), but no recovery of damages
can be had for mere loss of sleep, discom-
fort and inconvenience not resulting in
physical injury or impairment of health (Id.).
The depreciation in the value of land not
taken for a railroad right of way, because
of the risk of fire from locomotives, may be
considered, but not the possibility of the
destruction of buildings. Erroneous instruc-
tion given. St. Louis Belt & Terminal R. Co.
v. Mendonsa, 193 Mo. 518, 91 S. W. 65.

Contra: The only measure of compensa-
tion for the land talcen is its fair cash value,
independent of any consequential damages
to other lands not taken. Prather v. Clii-
cago So. R. Co. [111.] 77 N. E. 430. The only
question for the jury, so far as the land not
taken is concerned, is the amount of de-
preciation in its market value. Chicago So.
R. Co. V. Nolin [111.] 77 N. E. 435; Chicago,
etc., R. Co. V. Staley, 221 111. 405, 77 N. E.
437. The o"wner cannot recover damages for
injuries to a boom on the river, resulting
from a proper operation of the ferry. War-
ner V. Ford Lumber & Mfg. Co. [Ky.] 93 S.

W. 650. In condemnation proceedings for a
railroad right of way in adjacent street no
compensation can be had for the additional
nuisance of another intersecting road being
compelled to stop and signal according to
statute. Bracey v. St. Louis, etc., R. Co.
[Ark.] 95 S. W. 151.

21. In the absence of any proof on the
subject, the presumption is that a bridge,
for which it is sought to condemn land for
approaches, will be of such a character as to
do the most injury to the remaining prop-
erty of the land owner. Hadley v. Board of
Chosen Freeholders of Passaic County [N. J.

Law] 62 A. 1132. An instruction that the
jury, in determining damages, should award
them for the most injurious use that might
reasonably and lawfully be made of a
right of way, was erroneous, when there was
nothing to indicate that such use would be
made of the lands. Chicago & S. L. R. Co. v.

Kline, 220 111. 334, 77 N. E. 229.
'

22. Where a railroad company instituted
proceedings to condemn land for a right of
way, took and held possession for a time and
then abandoned it, the measure of damages
was the rental value of the land taken and
the damages resulting to th6 rest of the land.
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time of beginning proceedings/^ and in other jurisdictions from the decree unless

tJiere be a precedent actual taking.^* Where the owner of land through which a

railroad right of way is condemned receives the value of the land taken and the

decreased value of the remainder, he cannot add the general increased value of the

land in the community.^'*

Benefits.^"—WMle benefits resulting from the improvement cannot be set off

against the value of land taken, the value of such benefits as are direct^' and peculiar

to the land owner, as distinguished from those shared by him in common with other

citizens,^* should, unless statutes otherwise provide,^' be set off against the dam-
ages to land^" not taken.'^ If the property is worth more with the improve-.

Pine Bluff & W. R. Co. v. Kelly [Ark.] 93 S.

W. 562.

33. The value of land taken and damages
to that "not taken must be considered as it

existed when the pe'tition "was filed (Chicago,
-elc, R. Co. V. Mines [111.] 77 N. B. 898), and
not as it might reasonably be expected to be
in the near future (Id.). In Utah the right
to compensation and damages accrues at the
date of the service of summons and the
actual value of property at that date is the
measure of compensation for property taken
[under Rev. St. Utah 1898, § 3599] (Oregon
Short Line R. Co. v. Jones, 29 Utah 147, 80 P.

732), but vifhen property condemned for rail-

road purposes is held and used by the owner
until the final order of condemnation, the
service of summons is not a taking of the

- property within the constitutional provisions
as to compensation (Id.), and the owner is

not entitled to interest on the assessment of
compensation from the date of service of

summons to the verdict (Id.).

24. The damages for the taking of water
from a stream for a reservoir are to be as-

sessed as of the date of the taking. Staufter
v. East Stroudsburg Borough [Pa.] 64 A.
-411. Where a railroad company took pos-
session during condemnation proceedings,
but before judgment fixing the damages, the
amount should be fixed with reference to the
time of taking possession. Under Const, art.

1, § 21, and Shannon's Code, § 1865, requiring
the payment or securing of payment before
taking possession. Chicago, etc., R. Co. v.

Mogridge [Tenn.] 92 S. W. 1114.

25. Presumptively included. Panhandle &
G. R. Co. V. Kirby [Tex. Civ. App.] IB Tex.
Ct. Rep. 827, 94 -S. W. 173.

20. See 5 C. L. 1116. Assessment of cost

of public improvements against benefited

property, see Public Works and Improve-
ments, 6 C. L. 1143.

•J.7. In an action for damages for con-
structing a switch in front of property, evi-

dence of the enhanced value of the property
for warehouse purposes was not admissible,
the property not being used for such pur-
pose. Romano v. Tazoo, etc., R. Co. [Miss.]
40 So. 150. Where an increase in value ot
property is traceable directly to the presence
of the railroad in the street, no judgment
for damages for its construction can' be
maintained. Evidence held sufficient to sus-
tain a finding that the increase in value of
plaintiff's property, both fee and rental, was
attributable to other causes. Schmitz v.

Brooklyn Union El. R. Co., 97 N. Y. S. 791.

28. St. 1894, p. 764, c. 548, §§ 8, 9. Peabody
V 'Boston Bl. R. Co., 191 Mass. BIS, 78 N.

~Ej. 392. In an action for damages by a
change of street grade, the co^ of grading,
curbing, and macadamizing or improving the
surface of the roadway was not a special
benefit which could be set off against the
damage to abutting property. Within Const,
-art. 2, § 21, forbidding damage to private
property for public use without compensa-
tion. Widman Inv. Co. v. St. Joseph, 191 Mo.
459, 90 S. W. 763. The fact that a railroad
company intends to build' a depot and ele-
vator on land adjoining a farm through
which it seeks to condemn its right of way
is not a special benefit where the deed of the
land for the depot was made by a third
party and could not be enforced by the land
owner in case of default. Illinois, etc., R. Co.
V. Bbrms, 219 111. 179, 76 N. B. 149. Genieral
benefits in increase of value or otherwise
from the construction of the road, common
to all in the _ vicinity, cannot be set off
against damages caused by collecting
water in a ditch along the road and casting
i,t in a body on land. Tracewell v. Wood
County Ct., B8 W. Va. 283, B2 S. E. 18B.

39. Under the various statutes of Indiana
relating to condemnation of lands for rail-
road rights of way, in the case of an electric
interurban railway, damages should be as-
sessed as in case of railroads [Civ. Code 1852,
art. 41, § 683 et seq.; 1 Rev. St. 1852, p. 409
(Burns' Ann. St. 1901, §§ B134, et seq., 51B9,
B160); Burns' Ann. St. 1901, § 5468a, as amend-
ed by Acts 1903, p. 92, c. 34] (Indianapolis
Northern Traction Co. v. Ramer [Ind. App.]
76 N. E. 808), and consequently no deduc-
tion should be made for benefits which may
be supposed to result from the construc-
tion of the road (Id.). In Alabama the
amount of compensation to which the prop-
erty owner is entitled must not be reduced
by accidental benefits. Code 1896, § 1718.
Birmingham R. Light & Power Co. v. Oden
[Ala.] 41 So. 129. In considering the dam-
ages caused by the construction of a public
utility along a street, under Const. 227, the
jury are not to consider whether such con-
struction enhanced or decreased, the value
of an abutting owner's property. Id.

30. Equipment and fixtures in the soil of

streets, used by public service corporations
under their rights and franchises, cannot be
assessed for benefits in street improvements.
In re West -Farms Road, 47 Misc. 216, 95 N.
T. S. 894.

31. Notwithstanding the different rule
provided by § 11, St. 1894, p. 764, c. B48, for
the assessment of damages for the taking of
private land outside of , ways. Peabody v.

Boston Bl. R. Co., 191 Mass. 513, 78 N. E.
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mentj then the excess of valuation is to be offset against the value of the easements
taken.^^ The award of compensation for parts of lots taken to widen a street, and
the assessment of the rest for benefits accruing from the improvement, did not
constitute a taking without just compensation nor without due process of law.^-'

Particular elements of damage.'*—Evigry element of value which would be con-

sidered on a private sale is to be taken into account,^^ including not only impair-

ment of the present use^" but the adaptability of the property to other uses.^' The
value of all improvements on the land'* made before the initiation of condemnation
proceedings,^' and the consequential damages to .other property not taken,*" are to

be allowed for. Where a mimicipality wrongfully takes possession of land and
makes improvements thereon, in a subsequent proceeding to condemn such land

the owner is not entitled to the value of such improvements on the theory that they

were attached to the soil and were a part of the real estate,*^ but he can recover

only the value of the land at the time it was taken,*^ but is entitled to the value of

392» In condemnation proceedings a railroad
company is entitled to the benefits accruing
to lands not taken or injured. Cox v. Phila-
delphia, etc., R. Co. [Pa.] 64 A. 729. The
benefits accruing to the landowner by the
operation of the road are to be deducted from
the damages, in proceedings to condemn land
for an interurban street railroad. Under
Burns' Ann. St. 1901, § 5468a et seq. Carrell
V. Muncie, etc., R. Co. [Ind. App.] 78 N. E.

254. Where land is condemned by a rail-

road company, the benefits peculiar to the
portion of the land not taken and which are
not common to the public at large can be set

off against the damages assessed for the
appropriating of the property. Southern
Illinois & M. Bridge Co. v. Stone, 194 Mo. 175,

92 S. "W. 475. The city of Philadelphia is

liable for damages resulting from the vaca-
tion of streets, with the right to recover
from property owners specially benefited, un-
less by a two-thirds vote of the councils the

city elects to pay all the damages. Under
the provisions of Act Apr. 21, 1858, P. L. 385,

§ 6. Penrose Ferry Avenue, 27 Pa. Super. Ct.

341.
32. In re Brooklyn Union Bl. R. Co., 99

N. T._S. 222.

33. In re Pike St., 42 Wash. 551, 85 P. 45.

34. See 5 C. L. 1117.

35. Norfolk & W. R. Co. v. Davis, 58 W.
Va. 620, 52 S. B. 724. Where the power of

eminent domain is exercised in the erection

of a dam for water power, the jury may
consider as an element of damages the man-
ner of the fiow of water over plaintiff's land

as it relates to and is connected with the

flow over defendant's lands, as constituting
effective water power (Brown v. Weaver
Power Co., 140 N. C. 333, 52 S. B. 954), and
in estimating damages the jury, should also

consider the fact that a railroad company
owned a right of way over the lands in ques-

tion (Id.).

36. The damage resulting to a farm by
having a poY-tion of it separated from the

part having the buildings on it, thus render-

ing the farm more inconvenient for farming,

could be considered. Prather v. Chicago
Southern R. Co. [111.] 77 N. B. 430.

37. The proper inquiry is', what Is the

most advantageous uses to which the land

may be applied? Norfolk & W. R. Co. v.

Davis, 58 W. Va, 620, 52 S. B. 724; Cox v.

Philadelphia, etc., R. Co. [Pa.] 64 A. 729.
Not only the use for which the land may be
maintained at the time of the proceedings,
but also its adaptability to any and every
useful purpose to which it may be put. Nor-
folk & W. T;i. Co. V. Davis, 58 W. Va. 620, 52
S. B. 724; Moudy Mfg. Co. v. Pennsylvania R.
Co. [Pa.l 64 A. 373; Farnandis v. Great
Northern R. Co., 41 Wash. 486, 84 P. 18; Gor-
gas V. Philadelphia, etc., R. Co. [Pa.] 64 A.
680. The owner may show that the lands
were valuable for raising ducks, but could
not show how many could be raised in a
year so as to base the estimate of his dam-
ages on the profits . thereof. Cox v. Phila-
deljAia, etc., R. Co. [Pa.] 64 A. 729. The rail-

road company could not show in reply that
the use of the la,nd for duck raising would
pollute a stream running through it to the
injury of lower riparian owners, as that
would be a matter concerning them alone.
Id.

38. In awarding compensation for land
taken for a railroad right of way, the jury
should award the reasonable value of the
land taken, the reasonable cost of fencing
made necessary, the depreciation in market
value of the v^rhole or any part of the land,
and the discomforts in the owner's residence
by smoke, etc., from locomotives on the
track. Shirley v. Southern R. Co. [Ky.] -89

S. W. 124. Where there is a well on land
taken for street and sewer purposes in order
to reduce the award of damages as to the
well to the mere cost of digging a new one
on land not taken, the burden is on the city

to show that the new well is as good as
the other. In re West Farms Road, 47 Misc.
.216, 95 N, T. S. 894.

39. In New York city, partial maps of an
improvement filed before the completion of
maps covering the whole district to be af-
fected by the improvement are binding on
the property owners [Laws 1893, p. 929, e.

443, amending Laws 1890, p. 965, c. 545] (In

re Vyse St., 95 N. Y. S. 893), and damages
cannot be awarded for parcels of land upon
which buildings are erected after the filing

of such partial maps (Id.).

40. See ante this section.
41. Land wrongfully taken by a school

district and buildings erected thereon. Ald-
ridge v. Board of Education, 15 Okl. 354, 82

P. 827.
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the land as increased by the structures wrongfully erected.*^ Bnit this rule applies

only when the entry was as a willful trespasser, or there was some inequitable con-

duct sufficient to raise a counter equity.**

Talcing rights in public way.^^—The measure of -damages for construction of a

railway in a public street is the diminution in value of abutting property by the

impairment of the easement/' and if the abutter owns the fee, the value of the

property taken. *^ The measure for chajige, of a street grade is the impairment of

the value of abutting property.*^ In case of the taking of an easement over a rail-

road right of way, the amount of damage actually resulting is allowed.*'

Amount of damages as dependent on estate or interest appropriated.^" Extent

42. Aldridge v. Board of Education, 15

Okl. 354, 82 P. 827.

43. Village of St. Johnsvllle v. Smith, 184
N. T. 341, 77 N. E. 617.

44. The company covenanted, in consider-
ation of the right of way, to erect a pas-
senger station and double track its road for

a certain distance, but failed to fulfill such
conditions. Baltimore, etc., R. Co. v. Bouvler
[N. J. Eg.] 62 A. 868.
'45. See 5 C. L. 1118.

48. Abbott V. Milwaukee Light, Heat &
Traction Co., 126 Wis. 634, 106 N. W. 623;

Birmingham R.. Light & Power Co. v. Oden
[Ala.] 41 So. 129. "Where abutting jjwners
were not owners of the street, it was proper
to award them as damages the difference be-
tween the value of the property without the
elevated road in the street and the conse-
quential damages ascribed to the annoyance
caused by noise, vibration, unsightliness of

structure, and all other elements other than
the value of easements of light, air, and
access. In re Brooklyn Union El. R. Co., 99

N. T. S. 222. > Personal inconvenience and
discomfort occasioned to an abutting owner
by the operation of a railroad in a street

gives rise to no cause of action for damages.
Grossman v. Houston, etc.; R. Co. [Tex.] 15 Tex.

Ct. Bep. 572, 92 S. W. 836. The damages to

abutting property by a change of a street

grade are the difference in market value be-

fore and after the change, considering the
location, the adaptability, the uses to which
the property is put, and the effect of the

change on its accessibility, and excluding
benefits accruing to the owner in common
with the general public. Warren County v.

Rand [Miss.] 40 So. 481. In an action for

damages owing to the maintenance of an ele-

vated railroad in a street, the court's refus-.

al to find that the easement of light, air, and
access, aside from consequential damages,
if any, had only a nominal value was rever-

sible error. Schmitz v. Brooklyn Union El.

R. Co., 97 N. T. S. 791. Wliere a railroad

company was by resolution of" the' common
council authorized to lay its tracks in an
avenue and afterward obtained a convey-
ance of part of the avenue, but the city ac-
quired the fee in the avenue by subsequent
condemnation proceedings, the abutting own-
ers then had the same rights in the avenue
as abutting owners in other stseets. Cald-
well V. New York & H. R. Co., 97 N. T. S. 588.

Where a railroad company erected a bridge
over a street of which plaintiff owned the

fee, placing pillars in the street to

support the bridge, plaintiff was entitled as

damages to the difference in value of his
adjoining land with the Street obstructed and
unobstructed (Coatsworth v. Lehigh "Valley
R. Co., 100 N. T; S. 504), but not unless he
has suffered substantial damages by the ob-
struction of his right of way appurtenant to
adjoining land (Id.) The measure of d£tm-
age to abutting property from the laying of
railroad tracks in the street is the decreased
market value of such property. Texas Short
Line R. Co. v. Clifford [Tex: Civ. App.] 94 S.
W. 168.

47. Where a railroad condemns the whole
of a dedicated street, the abutting ownpr is
entitled to compensation for the full value
of the land taken. Suffolk & C. R. Co. v. W^est
End Land & Improvement Co., 137 N. C. 330,
49 S. E. 350.

48. The measure of damages to a building
resulting from the change of grade of a
street is limited to the damage caused by
such change. New York City Charter, Laws
1901, p. 411, c. 486, § 980. In re Vyse St.,

95 N. Y. S. 893. In an action for damages
caused by the change of a street grade by a
railroad company in constructing its line,
evidence as to smoke, noise, dust, cinders,
etc., may be considered by the Jury, not as in-
dependent elements of damage, but in de-
termining the Value of the property after the
construction and operation of the railroad.
Atlantic & B. R. Co. v. McKnight, 125 Ga.
328, 54 S. E. 148. But plaintiff can recover
only because his property is damaged there-
by, and not because the occupant is incon-
venienced by them. Id. T^e measure of
damages for change of street grade Is the
resultant diminution in the market value of
the property. City of Bast Rome v. Lloyd,
124 Ga. 852, 63 S. E. 103, afg. Roughton v.
Atlanta, 113 Ga. 948, 39 S. B. 316; Widman
Inv. Co. v. St. Joseph, 191 Mo. 459, 90 S.

W. 763.

49. Where it Is necessary to grade
through a railroad right of way to make
the proper approaches to the track, the com-
pany should be allowed, as damages for open-
ing a highway across its right of way, such
sum as the county would have been com-
pelled to pay had the- railroad never been
built. . Missouri Pac. R. Co. v. Cass County
[Neb.] 107 N. W. 773. Where only an ease-
•fnent of crossing is taken for one railroad
spur track over another, the compensation
should be based only on the depreciation in
value resulting from the Joint use. Kansas
City, etc., R. Co. v. Louisiana W. R. Co., lis
La. 178, 40 So. 627. Mere interruption or in-
convenience, increased liability to accidents.
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and sufficiency of damages.^^—The term "damages to the owner" means the diminu-

tion of the value of the land not taken, by direct injury thereto, as to the whole

ownership therein, legal and equitable."* The damage's paid when a street is con-

structed are for all time and for all public purposes fairly contemplated at the

tifiie' the land is taken.'^

§ 7. Who is liable for compensation}''—Payment of compensation on the tak-

ing of private property is incumbent on the general government,"^ a municipality,"*

or a corporation proceeding under delegated power."'

§ 8. Condemnation proceedings in general}'^—The proceeding being wholly

statutory"'- °° is not a civil action, nor is it necessary that it be conducted in the

ordinary course of legal proceedings,'^ and is not within the purview of the general

statute of limitations."^ An injunction against trespass upon or damage to real

property is no bar to expropriation proceedings as to such property."^ Proceedings

and the stopping or flagging of trains at
Crossings, if required by law, are not ele-
ments of damage. Id.

50, 51. See 5 C. L. 1119.
52. Rev. St. 1898, § 1848. Stamner v. Mil-

woukee & S. L. R. Co. [Wis.] 109 N. W. 100.

53. Street railway not an additional bur-
den. Parsons v. Waterville & O. St. R. Co.
[Me.] 63 A. 728. Allowance of $4,000 as fee
damages for impairment of easements of
light and air by substitution of elevated
railway, for a depressed roadbed, justified.

Rose V. New York, etc., R. Co., 108 App. Div.
206, 95 N. Y. S. 711.

54. See 6 C. L. 1119.
55. The secretary of war cannot require

county commissioners to tear down a bridge,
wholly within the limits of a state, over a
navigable river, on the ground that it is an
unreasonable obstruction of navigation, with-
out tendering compensation therefor. State
V. Ashtabula County Com'rs, 7 Ohio C. C. (N.

S.) 469.
56. The Pennsylvania act making bor-

oughs liable for damages to property result-
ing from changes in street grades is consti-
tutional. Act May 16, 1891, P. L. 75; Const,
xvi, § 8. Nicholson Borough, 27 Pa. Super.
Ct. 570. The provision of the statute for the
assessment of benefits upon all property en-
hanced in value by the improvement of a
street does not affect the liability of the bor-
ough for damages. Id. In Massachusetts,
where the commissioners have by a valid or-
der cast the expenses and damages, caused
by taking land for highway purposes, upon
the town, the county is not required to pay
the land damages first and then recover from
the town. Rev. Laws c. 48, § 52. in view of

the history of legislation on the subject,

construed not to require it. Livermore v.

Norfolk County, 189 Mass. 326, 75 N. E. 724.

A county, which collects surface water
in a ditch along a public road and casts it

in a body upon land, is liable for damages.
Under Const, art. 3, § 9. Tracewell v. Wood
County Court, 58 W. Va. 283, 52 S. B. 185.

57. Where a railroad company constructs

and maintains its road in a street, as per-

mitted by statute and with consent of the

city, it is nevertheless liable for injury to an
abutting owner's right of access to his prop-
erty. Coats v. Atchison, etc., R. 'Co., 1 Cal.

App. 441, 82 P. 640. A railroad company
'which raises a street grade, even with con-

sent of the city. Is liable for injury to abut-
ting property. Yazoo & M. V. R. Co. v.- Le-
foldt [Miss.] 39 So. 459. Where a street
railway company was granted the use of a
street, it was not liable for a slight raising
of the grade, reasonably necessary in the
construction of its road. Ijaroe V. Northamp-
ton St. R. Co., 189 Mass. 254, 75 N. B. 255.
A railroad company in constructing its road
through an alley which has not been vacat-
ed is a trespasser and liable in damages to
abutting owners. Mitchell v. St. Louis, etc.,

R. Co., 116 Mo. App. 81, 92 S. W. 111.
58. See 6 C. L. 1119.
.59, 60. The provisions of the charter of

Phillipsburg (P. L. 1812, p. 497, art. 5, § 1)
for the condemnation of lands for new
streets, having been superseded by the gen-
eral act (Revision of 1900, P. L. 1900, p. 79).
proceedings begun under the charter should'
have been taken under the general law. Le-
high Valley R. Co. v. Phillipsburg [N. J. Law]
62 A. 194. The provision of § 17 of the act
of 1900 (P. L. 1900, p. 86), excepting from
the act certain proceedings, does not in-
clude those provided for in the Phillipsburg
charter. Id. Although Ballinger's Ann.
Codes & St. § 944 authorizes condemnation
of land by a city for public use only after
failure to agree, yet the procedure in con-
demnation cases i^ regulated by Laws 1905,
.p. 102, c. 55, § 50. City of Puyallup [Wash.]
86 P. 215.

61. Sterritt v. Young [Wyo.] 82 P. 946.
Condemnation proceedings are not common-
law actions, and when such statutes meet the
constitutional requirements and provide for
notice to the parties ,affected they-are valid
though they do not provide for trial in the
course of the common law. Board of Direc-
tors V. Redditt [Ark.] 95 S. W. 482. Act
Feb. 15, 1893, p. 34, § 19, creating a levee
district and providing for the acquisition of
land as provided in similar cases, and Kir-
by's Dig. §§ 4944, 4945, authorizing the board
to appear in the county court and cause a
jury of 12 men to view and assess, damages
for property taken, and providing for no-
tice to the owner, held to meet the require-
ments of Const, art. 12, § 9. Id.

63. Statute of limitations of Mar, 27, 1713.
StaufEer v. East Stroudsburg Borough [Pa.]
64 A. 411.

63. Xavier Realty v. Louisiana R. & Nav.
Co., 115 La. 343' 39 So. 6.

7 Curr. Law—82.
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by a railroad company to condemn a right of way are within the meaning of the

Federal judiciary act and are removable for diversity of citizenship where th€ juris-

dictional amount is involved.** In a proceeding to condemn lands for a railroad,

though there may be numerous property ovniers defendant,, there is a single con-

troversy presented as to the right to condemn, and the mere fax;t that a defendant

is the owner of part of the lands does not create a separable controversy so as to

enable him to remove the same to a Federal court.'* tlpon removal of condemna-

tion proceedings under state law to the Federal court t^e power and procedure

therein are regulated by the state statutes." Where in proceedings to condemn

land the only question was whether another party had an easement in the land, en-

titling him to* compensation, a judgment against him in an action in which he

claimed to own the fee did not operate as a bar.°' The corporation in condemna-

tion proceedings acts as the agent of the state."* In proceedings to condemn a right

of way for an irrigating ditch on defendant's land, to carry waste and surplus water

to plaintiff's land, the statutes for enlarging ditches and their use by others than

the owners do not apply ;°° and in such proceedings neither the fact that plaintiif

had not the right to appropriate the water, nor that there might not be sufficient

water for her use, nor that her plan for using it might be iinpracticable, is of any

importance,'" nor was a judgment in an action involving plaintiff's right to con-

struct a ditch, without having first secured the right of way, conclusive against

plaintiff.'^ A charter provision that the council shall have the same jurisdiction

to condemn for streets as the county court has for roads does not give the council

power to condemn by itself, but merely to institute and prosecute condemnation

proceedings in the proper court.'" The object of the statutory proceeding in

Arkansas for the condemnation of land for a railroad right of way is to ascertain

the' value of the land taken and the damages resulting to the rest of the land by

the building of the road."

Discontinuance or abandonment.''*

Parties.''^—In a proceeding by a corporation to condemn the rights of an abut-

ting owner in a public highway, the municipality in which the highway-lies is not a

necessary party." In Missouri the owners of all lands within the county or circuit

to be taken, with whom the plaintiff has been unable to agree as to compensation,

must be made defendants to the condemnation proceedings.'^ Under the statute

64. Act March 3, 18S7, o. 373, § 1 [24 Stat.

552]; Act Aug. 13, 1888, o. 806, § 1, 25 Stat.

433 [U. S. Comp. St. 1901, p. 60S]. South Da-
kota Cent. R. Co. v. Chicago, etc., R. Co. [C.

C. A.] 141 F. 678.

65. Proceeflings under Rev. St. Wis. 1898, §

1845 et seq. Perlcins v. Lake Superior & S.

B. R. Co., 140 F. 906. In South Dakota a
proceeding to condemn a railroad right o(

•way against a number of defendants own-
ing land in severalty presents a separable
controversy with respect to each owner and
is removable by a defendant for diversity
of citizensliip. South Dakota Cent. R. Co. v.

Chicago, etc., R. Co. [C. C. A.] 141 F. 578.

«C. Broadmoor Land Co. v. Curr [C. C. A.]
142 F. 421.

C7. In re Water Front of New York, 98

N. Y. S. 1063.

68. Boca & L. R. Co. v. Sierra Valleys R.
Co. real. App.] 84 P. 298.

09. Mills' Ann. St. §§ 2256, 2257. Schneider
V. Schneider tColo.] 8S P. 347.

70, T1. Schneider v. Schneider [Colo.] 86

P. 347.

72. Town of Glasgow v. Mathews [Va.]
54 S. E. 991.

73. Other damages cannot be awarded.
Pine Bluff & W. R. Co. v. Kelly [Ark.] 93 S.
W. 562.

74. See 5 C. L. 1121.

75. See 5 C. L. 1122.

76. Philadelphia & C. Ferry Co. v. Inter-
city Link R. Co. [N. J. Law] 62 A. 184.

77. Rev. St. 1899, § 1264, held mandatory,
notwithstanding § 1267 providing that any
number of owners resident in the same coun-
ty or circuit may be joined In one petition.
Kansas City Interurban R. Co. v. Davis, 197
Mo. 669, 95 S. W. 881. Where by a statute
all landowners with whom no agreement has
been reached are necessary parties to a con-
demnation proceeding, and the answer al-
leges that the owners of all parcels of land
sought to be condemned have not been made
parties, an objection that the answer does
not allege Ihat no agreement can be reach-
ed with such parties cannot be raised for the
first time on appeal. Id.
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of Colorado authorizing the amendment of the petition at any time before final

judgment by bringing in a new party defendant,_a temporary restraining order at

the suit of a nonresident owner ought not to enjoin the making of such owner a

party, since he may remove the proceedings to the Federal court and there try the

whole question of condemnation." The purchaser of the interest of a litigant in

property in controversy, and also involved in condemnation proceedings, may be

permitted by the court to become a party to such proceedings.''* Within Eev. St.

Utah 1898, § 3594, requiring the complaint to contain the owners' names, one who
filed a homestead entry but relinquished and cajiceled it on agreement with the board

of land commissioners to select the lands under grant from the United States, to

preserve his rights and to sell to him at a reasonable sum, he remaining in possession

as an owner, was an owner.'" But where the statute provides that all persons in

occupation of the iand or claiming an interest therein may appear and defend, it

is not necessa;ry to include all the owners or alleged owners in the complaint,'^ and

under a statute providing for the continuance of proceedings in the name of the

original party in case of the transfer of interest in the property, pending an action,

it is not necessary that the purchaser be made a party in condemnation proceed-

ings.*" It is not necessary for the petition to make the resident owners of lands to

be traversed by the road, but not described in the petition, parties to the proceeding.*'

§'9. Jurisdiction.^*—The right of eminent domain cannot be enforced in

equity, either on an original or cross bill,*" the Jurisdiction of the special tribunal

provided being exclusive.*" Where the court had Jurisdiction of the parties and

the subject-matter, the fact that there was no evidence to support the allegation of

the petition that petitioner had endeavored to agree upon damages would not oust

the court of Jurisdiction.*^ In Louisiana a Justice of the peace has no Judicial

function to perform, but acts ministerially only, and his actions therein -may be

controlled by mandamus.**

§ 10. Applications; petitions; pleadings.^'—While formal pleadings are not

required in many Jurisdietions,''" the necessary contents being frequently prescribed

by statute,®^ if one undertakes to plead formally the ordinary rules of pleading ap-

78. Colorado Eastern B. Co. v. Chicago,
etc., R. Co. [C. C. A.] 141 F. 898.

79. Bddleman v. Union County Traction
& Power Co., 217 111. 409, 75 N. E. 510.

SO. Brigham City v. Chase [Utah] 85 P.

436.
81. Rev. St. 1898, § 3-595. Brigham City

V. Chase [Utah] 85 P. 436.

82. Rev. St. 1898, § 2920. Brigham City
V. Chase [Utah] 85 P. 436.

83. Rev. St. 1889, § 1264. Kansas City
Interurban R. Co. v. Nelson, 193 Mo. 297, 91

S. W. 1036.
84. See 5 C. L. 1122.

85. Mobile, etc., R. Co. v. Hoye [Miss.]

40 So. 5.

86. Code 1892, c. 40, 5 1679. Mobile, etc.,

R. Co. V. Hoye [Miss.] 40 So. 5.

S7. Southern Illinois & M. Bridge Co: v.

Stone, 194 Mo. 175, 9'2 S, W. 475.

88. Where a justice dismissed a petition
filed by the attorney general on behalf of

the state for the benefit of a railroad com-
pany, and the circuit court on mandamus
sustained a demurrer to the petition, the
Judgment was not res Judicata in proceed-
ings by the company to condemn the same
land. Sullivan v. Tazoo, etc., R. Co., 85 Miss.
649, 38 So. 33.

89. See 5 C. L. 1122.
90. Where a city charter does not require

formal pleadings in proceedings to condemn
land for streets, the filing of a motion aver-
ring that the ordinance providing for the
street is invalid as taking property for pri-
vate use sufficiently raises the issue of the
character of the use. In re Twenty-First
St. [Mo.] 96 S. W. 201.

91. The eminent domain act of Illinois
prescribes the petition to be filed by an al-
ready existing and established corporation
vested with power to condemn land [2 Starr
& C. Ann. St. (2d Ed.) p. 1763, § 2] (Hutchins
V. Vandalia Levee & Drainage Dist., 217 111

561, 75 N. E. 354; Pittsburgh, etc., R Co v-
Sanitary Dist., 218 111. 286, 75 N. E. 892). and
a petition filed by property, owners under
the drainage act of May 29, 1879 (Laws 1879,
p. 120), for the organization of a drainage
district, cannot be regarded as a substitute
for it (Hutchins v. Vandalia Levee & Drain-
age Dist., 217 111. 661, 75 N. E. 354). Hence
the county court In a proceeding to organize
such district, under the act of May 29, 1879,
cannot invoke the provisions of the eminent
domain act, where the petition required
thereby has not been filed. Id. Laws 1885,
p. 129, § 46, amending the act of May 29,
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ply.'' The petition must show thes right of the petitioner to condemn/' the public

character of the proposed use/* and the nature and extent of the proposed appropri-

ation/'' set out the proceedings prerequisite to condemnation/* and must allege

the name of the landowner and the^ extent of his title®^ and the location of the

land."* The allegations of the petition as to defendant's title are conclusive on

1879, authorizing drainage districts to pro-
ceed under the eminent domain act, applies
only to the construction of additional drains
or the repair of drains by districts already
organized. Id. In New Jersey the neces-
sary contents of a petition and the requisite
verification are prescribed by the eminent
domain act and a petition cannot be held in-
sufficient for not stating matters not so re-
quired. Philadelphia & C. Perry Co. v. In-
tercity Link R. Co. [N. J. Daw] 62 A. 184.
Though only petition and cross petition are
contemplated by statute authorizing condem-
nation proceedings, record must show some
sort of objection, issue, or traverse to justify
court in deciding issue of title. Sanitary
Dist. V. Pittsburgh, etc., R. Co., 216 111. 575,
75 N. E. 248.

92. Where the defendant in condemnation
proceedings undertakes to plead formally
and files a written answer, the ordinary
rules of pleading should prevail and no af-
firmative defense not pleaded can be relied
upon. Mason v. Iowa Cent. R. Co. [Iowa]
109 N. W. 1. -

93. The allegations of the complaint must
bring the condemning corporation substan-
tially within the provisions of the statute
upon which it relies and the proofs must
sustain the essential facts as alleged. Mor-
rison V. Indianapolis & W. R. Co. [Ind.] 76

N. B. 961. The right of eminent domain, in-

volving as it does an attribute of sovereign-
ty and an interference with private rights,

must always be strictly construed, and the
petition of a priva,te corporation, claiming
the right to exercise this power, must clear-
ly set forth the grounds upon which its

claims rest, and these allegations must be
clearly proved. Central Union Tel. Co. v.

Columbus Grove, 8 Ohio C. C. (N. S.) 81. In
a condemnation proceeding brought by a
foreign telephone company, the petition
must allege, not only that the petitioner Is

a corporation of its home state, duly creat-
ed for the purpose of erecting and maintain-
ing lines of telephone within such state, but
also that by its charter it is empowered to

appropriate private property therein, and in

the absence of such averments the petition
is bad on demurrer. Id.

94. A petition alleging that the land is

to be used as a right of way for a regularly
organized and chartered railroad sufficiently

shows that the land is to be subjected to a
public use. Kansas City Interurban R. Co. v.
Nelson, 193 Mo. 297, 91 S. W. 1036.

95. A petition to condemn a telephone
right of way was fatally defective for fail-

ure to describe the size, number and location
of poles to be erected, their height, etc.,

and the manner of stringing the wires. Suf-
folk County Tel. Co. v. Gammon, 99 N. T. S.

295. An allegation in a petition of the ne-
cessity of the acquisition of the property,
whether necessary or not, after the petition

had already alleged that certain officials

had passed upon the' question of necessity,
would not be stricken out as superfluous
when It was not apparent hovr the allega-
tion could harm the moving party. In re
City of New York, 48 Misc. 602, 96 N. Y. S.

554.

96. A complaint in a proceeding to con-
demn land for a highway, showing a hear-
ing after notice, that the land owner was
represented, the approval of the viewers'
report and award, the setting apart of the
sum awarded, the drawing of the warrant
therefor, and the owner's refusal for 10
days to accept it, was sufficient. Within
Pol. Code §§ 2688, 2689, and Code Civ. Proc.
§ 1963, subds. 15-20. Mendocino County v.
Peters [Cal. App.] 82 P. 1122. In Washing-
ton a petition by a city to condemn land
for a public use need not allege the failure
to agree as to the price. City of Puyallup v.
Lacey [Wash.] 86 P. 215. Failure of the
petition to state that petitioner had located
its road over the strip sought to be con-
demned did not deprive the county court of
jurisdiction, but the court could allow an
amendment. Martin v. Chicago & M. Blec.
R. Co., 220 111. 97, 77 N. B. 86. Where the
charter of a city provided that land for
streets should be condemned in the same
way as by railroad companies, it was neces-
sary for the petition to show a previous
effort to acquire title. Facts held to show
sufficiently such an effort on the part of the
city. City of Durham v. Rigsbee [N. C] 53
S. B. 531.

97. In Wisc6nsin the petition must state
the names of the landowners [Rev. St. 1898.
§§ 1846-1848] (Murray Hill Land Co. v. Mil-
waukee Light, Heat & Traction Co., 126 Wis. •

14, 104 N. W. 1003), and on appeal from the
award of the commissioners, such allegation
Is conclusive and the landowner is not re-
quired 4o prove his title (Id.). In an 'ap-
plication to have an assessment of dam-
ages made by a sheriff's jury, for the tak-
ing of land for a railway, an allegation
that plaintiff was the owner of "part" of a
certain quarter section upon and over which
the railway was located was a sufficient de-
scription of the property. Gray v. Iowa
Cent. R. Co., 129 Iowa, 68, 105 N. W. 359. It
is the duty of the petitioner to ascertain the
title to the premises and to name the owner
in the petition. Sanitary Dist. v. Pitts-
burgh, etc., R. Co., 216 111. 575, 75 N. B. 248.
If .the title of the owner of the premises is
less than a fee simple, the petition should
so state. Id.

98. A petition to the quarter sessions of
a certain county to appoint viewers to wid-
en a road in a township of said county suf-
ficiently designates the county. Quemahon-
ing Tp. Road, 27 Pa. Super. Ct. 150. A
complaint describing a railroad crossing
sought to be condemned as about % of a
mile eastward of a certain town, and show-
ing the general route, termini, etc., of the
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the petitioner, and defendant need not prove his title."' Wliere a lump sum is

claimed as damages and the petition sets forth distinct items of damage, without

specifying the proportion of the sum to each, testimony offered to support the claim

ia properly rejected.^ Defects in the original petition may be cured by a petition

for review.^ The epiinent domain act of Illinois expressly provides that the peti-

tion may be amended, even as to jurisdictional allegations.' The provision of the

Illinois eminent domain act for the inclusion of separate parcels of land in the

same petition does not require the separate parcels to be owned by the same per-

son.*
, After a motion to dismiss has been overruled, a plea to the jurisdiction based

on the same ground ^ould not be entertained." Under the Indiana statute the ob-

jections of defendant provided to be filed may fill the office of a demurrer and may
present issues of fact defeating the condemnation,' and the provision in such sta1>

ute that defendant's objections "shall be filed not later than the first appearance

•of such defendant," if it contemplates a filing on the day he is notified to appear,

rather than that on which he does appear, is directory only.^ The court on proper

showing by defendant or by consent of plaintiff may permit a filing of objections

bydefendant's appearing after the time notified,' and a failure by the plaintiff to

object to such filing of objections after the time fixed is a waiver of the requirement

as tol the time 6f filing.*

§ 11. Process^ notice^ citation^ publicaiion.^"—As a general rule, notice to the

landowner is essential,^^ but constructive notice from the proceedings themselves is

often held sufficient.^" Where the provisions of a statute prescribing the procedure

for the condemnation of land for street purposes plainly imply notice to the owner
and notice is in fact given, he is not deprived of property without due process of

law.^' In proceedings to condemn land for a street, the resolution condemning
and appropriating the land is a legislative ex parte act of which the owner is not en-

lines of road, was sufBolent under Code Civ,

Proc. § 1244. Boca & L. R. Co. v. Sierra Val-

leys R. Co. [Cal. App.] 84 P. 298.

99. Sanitary Dist. v. Pittsburgh, etc., R.

Co., 216 in. 575, 75 W. B. 248.

1. Louisiana R. & Navigation Co. v. Sarpy
[La.] 41 So. 477.

2. The caption of the petition for review
In the absence of the original petition fronr.

the record may be looked to to determine
whether the termini, county, and townsfiip

are sufficiently set forth. Quemahoning Tp.

-Road, 27 Pa. Super. Ct. 150.

3. The county court may permit the

amendment of a petition that fails to allege

that petitioner has located its line of road over

the strip of land sought to be taken. Martin
v. Chicago & M. Bled. R. Co., 220 111. 97, 77

N. E. 86.

4. 5. Martin v. Chicago & M. Blec. R. Co.,

220 111. 97, 77 N. B. 86.

6. Act Feb. 27, 1905, § 5 (Acts 1905, p.

69, 0. 48; 4 Burns' Supp. 1905, § 893 et seq.).

Morrison v. Indianapolis & W. R. Co. [Ind.] 76

N. B. 961.

. 7. Act Feb. 27, 1905, %% .3, 5 (Acts 1905

p. 61, c. 48; 4 Burns' Supp. 1905, § 893 et seq.).

Morrison v. Indianapolis & W. R. Co. [Ind.]

76 N. E. 961.

.S, 9. Morrison v. Indianapolis & W. E. Co.

[Ind.] 76 N. E. 961.

10. See 5 C. L. 1124.

11. Statute not providing for notice denies
•due process of law. Sterritt v. Young [Wyo.]
S2 P. 946. It must be legal notice and in the

absence of any authority for notice by pub-
lication or posting, in a proper case, none
but personal notice would be legal. Id.

18. Seizure is constructive notice and the
character of the proceeding gives notice to
the world. State v. Jones, 139 N. C. 613, 52
S. E. 240. Where it was matter of common
knowledge, after the destruction by flre of
the structures along the water front, that
the city was acquiring property by con-
iemnation for harbor and dock purposes, two
weeks' notice of the commissioners' meeting
to assess damages, four days' notice of the
-eview of the assessment, and two weeks'
notice of the right to appeal, are reasonable.
Dyer v. Baltimore, 140 F. 880. Notice that
the board of street commissioners deemed
it necessary to relocate a certain watercourse
and take land therefor, under a statute which
authorized such taking only for "sewerage
works," was sufBcient notice of the taking of
the land for such relocation and for sewerage
works. St. 1897, p. 396, c. 426. Evans V.
Boston, 190 Mass. 525, 76 N. E. 905. Where
a town proceeds to take land for waterworks,
it is immaterial that no personal notice is
given to the owner of an easement therein
under St. 1893, p. 911, c. 277 (Inhabitants of
Walpole v. Massachusetts Chemical Co.
[Mass.] 78 N. E. 140), the notice by the pub-
lic acts of the town and its officers, and the
statutory registration required being suf-
ficient (Id.).

13. Creedmoor Charter, Priv. Acts 1905, p.
1006, c. 398. State v. Jones, 139 N. C. 613,
52 S. E. 240.
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titled to notice.'* Although the statute of California for the condemnation of

lands for levee purposes does not specifically require notice to property owners, the

notice of the appointment of appraisers to examine the premises required by order

of the court is sufficient notice of the proceedings;'^ but the statute of Wyoming
for the condemnation of lands for irrigation ditches is unconstitutional in that there

is no express provision for notice to the landowner of the time and place where he

may be heard as to his damages, notwithstanding the requirement that he be notified

of the appointment of appraisers.'" The statutes of Washington authorize personal

service on a defendant out of the state in condemnation proceedings.'^ When
given under legislative authority, notice by publication is s'uifieient." Under a

statute authorizing service of process in condemnation proceedings on the agent of

the owner, the agent may waive such service.'" Where nonresident landowners en-

tered a full appearance and filed pleas in bar, all question as to jurisdiction of their

persons was waived.^"

§ 12. Hearing and determination of right to condemn.^^—Since the Indiana

statute provides for a hearing and determination of all objections to the right of

condemnation prior to the appointment of appraisers or the taking of the prop-

erty, ^^ dt is not unconstitutional as a deprivation of property without due process

of law.^^ The court may rightfully determine whether the petitioner has the power
to exercise the right of eminent domain, whether the property is subject to that

right and is being taten for a public use, whether the power is being abused and
other kindred questions;" but it cannot deny the right to condemn, where such

14. state V. Jones, 139 N. C. 613, 52 S. E.

240. See 4 Mich. L. R. 485.

15. St. 1861, p. 358, c. 352, § 16. MeCarty
V. Southern Pao. Co., 148 Cal. 211, 82 P. 615.

16. Rev. St. 1899, §§ 897-900. Deprival of

property without due process of law, con-
trary to Const, art. 1, § 6. Sterritt v. Young
[Wyo.] 82 P. 946.

17. Laws 1905, 0. 55, § 5, provides for ser-

vice of summons in, condemnation proceed-
ings as in civil actions, and Ballinger's Ann.
Codes & St. § 4875, authorizes personal ser-

vice out of the state which shaU he equiva-
lent to service by publication. State v. Su-
perior Ct. for "Whatcom County, 42 Wash. 521,

85 P. 256. An affidavit that copies of the pe-

tition and summons were left with each de-

fendant, and an affidavit that the party mak-
ing the service was qualified, constituted

proof of valid service. Id.

18. Where one of the attorneys of the

railroad company made affidavit that the

landowner's residence was unltnown and af-

ter diligent inquiry could not he discovered,

and the sheriff returned that after diligent

inquiry he was unable to find him in the

county, a service hy publication was au-
tiiorized under 2 Ballinger's Ann. Codes &
St. § 5638. Moynahan v. Superior Ct. for Spo-
kane County, 42 "Wash. 172, 84 P. 655. The
statute does not require a showing that the
owner's residence was unknown to and could

not be discovered hy any of the corporation's
officers or agents. Id.

19. Dees Bros. v. Harrison [Tex. Civ. App.;i

95 S. W. 1093.

20. Douglas V. Indianapolis & N. W. Trac-
tion Co. [Ind. App.] 76 N. B. 892.

ai. See 5 C. L,. 1124.

22. Act Feb. 27, 1905 (Acts 1905, p. 59.

c 48; 4 Burns' Supp. 1905, § 893 et seq.).

Morrison v. Indianapolis & W. R. Co. [Ind.]

76 N. B. 961. Where It is proper to file
written objections to the proceedings prior
to the appointment of appraisers, a right
to the trial of such issues will be implied.
Act Feb. 27, 1905, § 5 (Acts 1905, p. 61, c.
48; 4 Burns' SUpp. 1905, § 893 et seq.). Id.

23. Morrison v. Indianapolis & W. R. Co
[Ind.] 76 N. E. 961.

24. Pittsburgh, etc., R. Co. v. Sanitary
Dist., 218 111. 286, 75 N. B. 892. Where the
corporate existence of" a corporation seek-
ing to condemn land is properly challenged,
it is incumbent on the plaintiff to shows its
de Jure or de facto existence. Defendant
challenged its corporate existence in ob-
.iections filed under Act Feb. 27, 1905, § 5.
Morrison v. Indianapolis & "W. R. Co. [Ind.]
76 N. E. 961. Although the statute empowers
a railroad corporation to condemn land
"when duly organized" [Code 1896, § 1163]
(Central of Georgia R. Co. v. Union Springs
& N. R. Co. [Ala.] 39 So. 473), it cannot be
urged to defeat condemnation proceedings
that the certificate of incorporation, issued
by the secretary of state, does not contain
the names of the incorporators who signed
the declaration of intention required to be
filed (Id.). Where a corporation not or-
ganized for railroad purposes was authorized
by the supervisors to build a railroad along
a highway but was enjoined therefrom, and
a railroad corporation was organized for
the purpose, petitioning for a franchise and
waiving the other franchise, the landowner,
in proceedings to condemn a right of way,
could not object on the ground of the non-
conveyance by the former corporation of its
right of way to the railroad corporation.
Under Civ. Code, § 494, relating to sales of
property by one railroad to another. Madera
R. Co. V. Raymond (Sranite Co. [Cal. App 1

87 P. 27. The good faith of corporators In
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right existSj on the ground that its exercise' is unnecessary or inexpedient.^" 'VA' here

the answer in proceedings to condemn land for the extension of a street avers that

the street is to be for a private purpose, it is the duty of the court to' hear the evi-

dence and dismiss the proceedings if it so finds.^° While a corporation has primary

discretion in de1!fermining what land is necessary to be taken/^ the ultimate power is

in thecourt to determine the necessity for taking.^^ Where the public value of the

purpose for which land is sought to be condemned is dependent upon the success-

ful termination of an independent condemnation action, final judgment therein

should be withheld subject to the outcome of~the other action.^'' Under the eminent

domain act of New Jersey, the justice before whom condemnation proceedings are

pending, can permit amendments and adjourn the hearing on the petition.^"

§ 13. Commissioners or other tribunal to assess damages; trial by jury.'^'^—In

many states the parties have a constitutional right to a jury trial,^^ but that right'

may be waived, in some states, by failure to demand such a trial,^' and statutes

usually give a right to such jury,'* and prescribe the manner of selection. ^^ In

organizing the corporation cannot be ques-
tioned in proceedings to condemn lands for

a railroad. Id. A corporation organized un-
der the laws of one state and seeking to

expropriate land in another, must meet the
objection of the illegality of its organization
by proof of the regularity thereof. Cumber-
land Tel. & T. Co. V. St. Louis, etc., R. Co.

fLa.] 41 So. 492. The right of a telegraph
company to condemn lands cannot be de-
feated by showing that It is only a dummy
company for a telephone company, without
capital stock, organized for the purpose of

enabling the telephone company to condemn
land indirectly. Alabama & V. E. Co. V.

Cumberland Tel. & T. Co. [Miss.] 41 So.

258. Under a statute prohibiting the con-
demnation of land for railroad purposes until

- the whole of the capital stock is subscribed,

the corporation's books are admissible to

show such subscription [Ballinger's Ann.
Codes & St. § 4250] (State v. Superior Ct.

[Wash.] 87 P. 40), and the fact that some
of the stock has been subscribed by one as
trustee is immaterial, since either the un-
disclosed principal or the trustee Is liable

(Id.).

25. Pittsburgh, etc., R. Co. v. Sanitary
Dist., 218 111. 286, 75 N. B. 892.

20. In re Twenty-First St. [Mo.] 96 S. W.
201.

27. Wheeling, etc., R. Co. v. Toledo R. &.

T. Co., 72 Ohio St. 368, 74 N. B. 209.

28 Rev. St. 6420. Wheeling, etc.. R. Co.

V. Toledo R. & T. Co., 72 Ohio St. 368, 74 N.

B. 209.
29. Independent proceedings to extend

two streets so as to connect, each being a
cul de sac if the other fails. In re Twenty-
First St. [Mo.] 96 S. W. 201.

MO. P. L. 1900, p. 86, § 17. Philadelphia &
C. Ferry Co. v. Intercity Link R. Co. [N. J.

Law] 62 A. 184.

31. See 5 C. L. 1125.

32, Const. Colo, art. 2, § 15. Broadmoor
Land Co. v. Curr [C. C. A.] 142 P. 421.

3.%. Where a defendant landowner re-

moved the prof-eedings to a Federal court,

and appeared and answered therein on the

date set for hearing, without at that time
demanding a Jury, he waived his right there-

to. Broadmoor Land Co. v. Curr [C. C. A.]

142 F. 421. Const. 1875, art. 12, § 4, pre-
serves the right of jury trial in condemnp-
tion proceedings and a party who excepts
to the repoi't of commissioners may have his
damages iissessed by a jury. Southern Mip-
souri St A. R. Co. v. Woodward, 193 Mo. 650,'

92 S. W. 470. The provisions of the drain-
age act of May 29, 1879 (Laws 1879, p. 120),
as amended by Laws 1885, p. 108, authorizin.j
tile assessment of damages by commissioners
instead of by a Jury, are unconstitutional;
Hutchins v. Vandalia Levee & Drainage Dist.,
217 III. 561, 75 N. B. 354, citing Juvinall v.
J'amesburg Drainage Dist., 204 111. 106, 68 N.
B. 440. The provisions of drainage act (2
Starr & C. Ann. St. 1896, p. 1508, c. 42) par.
44, for the assessment of damages by a jury
or commissioners is unconstitutional, as the
landowner has the right to have a jury. Hull
V. Sangamon River Drainage Dist., 219 111.

454, 76 N. B. 701.

In JTortli Carolina, there Is no constitution-
al provision guarantying a Jury trial in con-
demnation proceedings (State v. Jones, 139.
N. C. 613, 52 S. B. 240), but the right to con-
demn and the duty to pay compensation are
recognized by the courts as a right and duty
appertaining to sovereignty, which the state
may exercise freely upon ail proper occasions
and which a Jury lias no right to control, ex-
cept where an appeal is taken and tried in
the nisi prius courts (Id.). And the right
of a landowner to a Jury trial is protected,
in street opening cases, where provision is

made for an appeal from the award of dam-
ages, to a court where all issues of fact are
triable by jury. Id.

34. In Missouri, where the effect of grad-
ing a street is to damage an abutting prop-
erty owner, he is entitled to compensation to
be assessed by a jury or a board of com-
missioners, before the grading is done, under
Const, art. 2, § 21. Graden v. Parkville, 114
Mo. App. 527, 90 S. W. 115. In Massachusetts,
any person dissatisfied with the determina-
tion of damages b^ commissioners for the
taking of water for a water supply, may
claim a trial by Jury to determine such dam-
ages. Under Pub. St. Supp. 1895, c. 488, §§
14, 15. Carville v. Com., 189 Mass. 273, 75
N. B. 639. The report of the commissioners,
that petitioner was not entitled to damages
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other jurisdictions compensation is assessed by commissioners, whose competency/'

appointment,"' and powers,'^ depend wholly on local statutes. An ordinary case of

street opening, no more difficult than the usual cases, is not one in which th* court

can increase the compensation of the commissioners of estimate and assessment,

under the statute permitting extra allowance in difficult or unusual* cases.^' Under
the provisions of the Illinois eminent domain act authorizing the inclusion of

separate parcels in the same petition and the assessment of compensation for each

by the same or different Juries as the court may direct, it will be presumed that

such discretion was properly exercised in the denial of separate juries, in the absence

of anything in the record to the contrary.*"

§ 14. The trial or inqiiesi^ and hearings on the question of damages.^^—Under
the provision of the Illinois eminent domain act for the inclusion of separate parcels

of land in the same petition, a property owner is not entitled to a separate trial as

a matter of right.*^ Expropriation proceedings are to be tried summarily,*^ and a

should be entirely disregarded in passing on
his motion for a jury trial. Id. The ac-
ceptance of such report, in the absence of a
waiver, does not preclude the allo"wance of
the motion for a jury trial, filed not later
than the term succeeding the filing of the
report. Id.

3,">. The wide scope given for selection, the
narrow scope given for objection by the
owner and the great weight attached to the
jury's verdict make it the duty of courts to

rigidly construe and enforce the require-
ments of the law touching the competency of

jurors. Louisiana & A. R. Co. v. Moseley,
115 La. 757. 40 So. 37. The jury should be
_composed, as far as possible, of men not only
without pecuniary interest in the object
sought to be carried out, but also of men
taking no special active steps towards its

accomplishment. Id. In an expropriation
case the jury should be taken as much as
possible from the vicinage. Louisiana R. & Nav.
Co. V. Morere, 116 La. 997, 41 So. 236. "Where a
jury was impaneled without objection and
the case continued to another on the un-
derstanding that defendant would then an-
swer, a motion to quash the venire on
grounds known where the jury was im-
r>aneled, came too late. Louisiana R. & Navi-
gation Co. V. Sarpy [La.] 41 So. 477. The
lawful impaneling of a jury is a necessary
incident to the ascertainment of the proper
amount of damages. State v. Superior Ct.

[Wash.] 86 P. 205.

30. In the absence of any statute pro-
hibiting county commissioners from serving
in proceedings for establishing a drain,
where they are personally interested, such
proceedings are voidable only and not void
[Proceedings under Burns' Ann. St. 1901, §

r.655 et seq.] (Carr v. Duhme [Ind.] 78 N. B.
322), and where such interest is disclosed by
the record and is well known to the parties,
the failure to make objection is a "waiver of
the disqualification to act (Id.). In Iowa the
pro'\'ision of lavtr that the freeholders ap-
pointed to condemn property shall be the
commissioners to assesf^ all damages to the
owners of land taken does not require that
the jury to assess compensation must be the
same persons who served in the condemna-
tion of the property several years before.

Code. § 2000. Gray v. Iowa Cent. R. Co., 129

Iowa 68, 105 N. W. 359. The qualifications

of commissioners of estimate in condemna-
tion proceedings are made the same as those
of jurors by New York City Revised Charter
(Laws 1901, p. 610, c. 466). Held that Code
Civ. Proc. § 1027, as to the general quali-
fications of jurors, does not govern in New
York county, but § 1079, as to the qualifica-
tions of Jurors in said county. In re 112th
and 113th Sts.. 51 Misc. 337. 100 N. Y. S. 327.

37. Under the constitution and statutes
of Colorado, it is the positive duty of the
court to appoint commissioners on the re-
quest of the landowner [Const. Colo. art. 2,

§ 15; Mills' Ann. St. Colo. § 1720] (Broadmoor
Land Co. v. Curr [C. C. A.] 142 F. 421),
even though the request was for their ap-
pointmerrt only to ascertain and determine
the necessity of the proposed taking (Id.).
The duty of the viewers in Pennsylvania
being fully set forth in the statute, it is not
necessary to include in the order of ap-
pointment a direction in detail to comply
with the statutory requirements. Nicholson
Borough. 27. Pa. Super. Ct. 570. The act of
March 24, 1892 (P. L. p. 255), for permanent
commissioners of assessment in first-class
cities applies to an assessment of damages,
for taking land for a street in Newark, not-
withstanding the general condemnation act
of 1900 (P. L. p. 79), because of the excep-
tion in § 17. Morris v. Newark [N. J. Law]
62 A. 1005.

3S. In Pennsylvania the damages oc-
casioned by the improvement of a borough
street are recoverable in a proceeding be-
before viewers. Robinson v. Norwood
Borough, 27 Pa. Super. Ct. 481. In Pennsyl-
vania, in the condemnation of land for rail-
road purposes, it is the duty of the viewers
to determine whether any damages have been
sustained and then to fix the amount. Un-
der Act Mar. 27, 1848 (P. L. 273). William
H. Moudy Mfg. Co. v. Pennsylvania R. Co.,
212 Pa. 156, 61 A. 906. In proceedings to
condemn property for docks and wharves, the
assessment of damages by a special commis-
sion appointed by the mayor of the city is
valid. Under Act App. Mar. 11, 1904 (Laws
1904, p. 141, c. 87), known as the "Burnt
District Act." Dyer v. Baltimore, 140 F. 880.

39. In re Butler St., 49 Misc. 609, 99 N Y.
S. 1109.

40. Martin v. Chicago & M. Elec. R Co
220 111. 97, 77 N. E. 86.
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defendant, who waits until the jurors are assembled and the case is called to pi'csent

exceptions involving both questions of law and fact, canilot insist Upon a separate

trial of tire same-before the judge.** A¥here in condemnation proceedings to widen

a highway the ownership of the lajids is not in issue but is expressly admitted, de-

fendant has no right to open and close the argument.*^

Admissibility of et)iience.*^-^Coramissioners are not bound down by any nar-

row, technical rules of evidence, but they may seek information wherever it is to

be found.*^ When not too remote to be indicative of value,*^ evidence showing the

value of the premises as distinguished from that of the business carried on there,*'

such as its rental value,^° the condition and character of the land and improve-

ments,^^ and the conditions wrought or to be wrought by the taking but not those

affecting other premises,^^ or due to other public improvements,^' its adaptability

to prospective needs as bearing on present value,''* admissions of value'^ of the owner

41. See 5 C. L. 1127.
42. Martin v. Chicago & M. Blec. R. Co.,

220 111. 97, 77 N. E. 86.

43. 44. Louisiana & A. R. Co. v. Moseley
[La.] 41 So. 585.

45. Mendocino County v. Peters [Cal.

App.] 82 P. 1122.

4S. See 5 C. L. 1127.

47. In re Brooklyn Union Bl. R. Co., 99

N. Y. S. 222.

48. Evidence as to whether the village in

which the lands were situated was improv-
ing was too indefinite and properly disal-

lowed. Martin v. Chicago & M. Elec. R. Co.,

220 111. 97, 77 N. E. 86. Questions relating to

the location of a naval school in the village

were immaterial, in the absence of evidence
that such location had been made (Id.)^ also

questions of a witness as to what value he
placed on lots in the vicinity of the tract

in question (Id.), also questions concern-
ing factory sites in the village and whether
they were usually sold or donated, and how
certain property near factory sites rented,

etc. (Id.). Certain plans showing a certain

manner of subdividing the tract in question

into lots, and thereby illustratihg a witness'

testimony, were properly excluded. Id.

49. In proceedings to recover damages
for the construction of an elevated railway,

evidence is not admissible to show damage
to business conducted on the premises af-

fected [Proceedings under St. 1894, p. 761,

c. 548] (Peabody v. Boston Bl. R. Co., 191

Mass. 513, 78 N. B. 392), but only to show the

diminution in value of the property for

use in the business (Id.).

50. In a suit for damages to a building
resulting from an elevated railway in the

street, it was within the court's discretion to

admit or exclude a question as to what would
have been a fair price for the use of a part

of the building before the railway was con-

structed. Cotton V. Boston .Bl. R. Co.. 191

Mass. 103, 77 N. E. 698; Magee v. Oklahoma
City & T. R. Co. [Tex. Civ. App.] 95 S. W.
1092. Rental value after the construction of

the road. Texas Short Line-R. Co. v. Clifford,

94 S. W. 168. In action for damages to land

by construction and operation of elevated

railway, it was proper to admit proof of rents

received for several years prior thereto. In

good faith and in the regular course of busi-

ness. Levenson v. Boston El. R. Co., 191

Mass. 75, 77 N. E. 635.

51. In proceedings to condemn land by a

water power company, the owner may show
that the land was naturally adapted to reser-
voir purposes. Brown v. Forest Water Co.,
213 Pa. 440, 62 A. 1078. In proceedings to
extend a street across a railroad right of
way, the city can show a way by user of
less width than the street, to be considered
in connection with defendant's evidence that
the extension of the street would render its
yards less useful and increase the cost of'
operation. Chicago Terminal Transfer Co. v.
Chicago, 217 111. 343, 75 N. E. 499. Cost of
building- on land, built in good faith and
under normal conditions, could be shown in
action for assessment of damages to land by
construction and operation of elevated road.
Levenson v. Boston Bl. R. Co., 191 Mass. 75,
77 N. B. 635.

52. On the question of damages for the
construction of a railroad along a highway
over defendant's lands, it was proper to ex-
clude evidence as to the condition in which
the highway was left by plaintiff's grading
at other points. Madera R. Co. v. Raymond
Granite Co. [Cal. App.] 87 P. 27. In de-
termining the damages for land taken for
a railroad right of way, it was not error to
admit evidence of a cut in the grade of the
road along the land involved. Consolidated
Traction Co. v. Jordan, 36 Ind. App. 156, 75
N. B. 301. Evidence that inhalation of par-
ticles of steel and iron, floating into a bviild-
ing from the operation of an elevated street
railway, was apt to cause pulmonary affec-
tions and injure the health was admissible.
Cotton v. Boston El. R. Co., 191 Mass. 103,
77 N. B. 698. On the effect of the operation
of an elevated railway, the testimony of the
keeper of a restaurant on the premises that
customers on several occasions left because
they could not talk and hear one another
is relevant. Peirson v. Boston El. R. Co., 191
Mass. 223, 77 N. B. 769. Evidence of injury
to furnishing by smoke, cinders, etc., is ad-
missible as bearing on the' diminution in
market value. Texas Short Line R. Co. v.
Clifford [Tex. Civ. App.] .15 Tex. Ct. Rep. 804,
94 S. W. 168.

53. In an action for damages caused to an
abutting owner by the construction of an
embankment along a street by a corporation
constructing a public utility, it was error
to admit evidence of the amount of material
required to raise his lot up to a level with
the rail on the' embankment. Birmingham R.
\i. & Power Co. v. Oden [Ala.] 41 So. 129.
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or appropriator/" are admissible on the value of the land and the damages. Sales

of adjacent and similar land may be shown"''- when not too remote in time/' but

not mere offers."^ The presence of inducing motives in a sale aside from the value

of the land render? evidence of the sale inadmissible, and' such is the rule as to

sales made to the condemning party for the same use"" and speculative purchases."^

Hence it may be shown in rebuttal that sales proven were made under exceptional

circumstances not indicative of true value.*^ To prove value, such sales may be

proved by parol evidence."' In determining whether plaintiff's property has been

depreciated iii value by the construction of certain stock pens and railroad yards

nearb}^, it is error to admit evidence of an increase of value in dissimilar property."*

The verdict of a jury in a case between other parties for the expropriation of similar

property in the neighborhood is good evidence of value."" Decreased value is not

54. In proceedings to condemn part of a
freight terminal of a railroad, evidence of

the extent of business done there, as well as
the capacity of the property for extension
to meet the increasing demands of the busi-
ness, is admissible. Sanitary Dist. v. Pitts-
burgh, etc., R. Co., 216 111. 575, 75 N. E. 248.

It was proper to sliow that the land Involved
was adaptable to subdivision and Its en-
hanced value therefore could be considered.
Martin v. Chicago & M. Elec. R. Co.. 220 111.

97, 77 N. B. 86. In determining the com-
pensation to be awarded, reference should
be had to use for which the prop-
erty is suitable, having regard to ex-
isting conditions and the business wants
that may be reasonably expected in the im-
mediate future. Metropolitan St. R. Co. v.

Walsh, 197 Mo: 392, 94 S. W. 860. Evidence
of the increased value of property generally
because of the acquisition of property by
large industrial enterprises In the vicinity

may be shown if such holdings were ac-
quired pribr to the condemnation proceed-
ings. Id. Market value for residence pur-
poses before and after the construction of

such road is admissible to show diminution
In market value. Texas Short Line R. Co.
V. Cliftord [Tex. Civ. App.] 15 Tex. Ct. Rep.
804, 94 S. W. 168.

55, 56. In condemnation proceedings
against the owner and his mortgagee, an
option contract executed by the owner alone
to convey the land to petitioner on payment
of a certain sum "was inadmissible as an ad-
mission as against either party. Stamnes v.

Milwaukee & S. L. R. Go. [Wis.] 109 N. W.
100. Where the plaintiff testified that the
value of his property after the erection of

defendant's elevated railway was from $7,-

800 to $10,000, evidence that he employed
agents to . sell it and named $17,000 as his
price was admissible. Cotton v. Boston El.

R. Co., 191 Mass. 103, 77 N. E. 698.

57. Evidence of voluntary sales of other
Hands is not admissible as tending to show
the v.alue of the land sought to be taken, un-
less such lands were in the same locality
and of the same general character. Chicago,
etc.. R. Co. V. Kline, 220 111. 334, 77 N. E.
229. In determining the value of land border-
ing on a river, evidence of the price re-
ceived by the landowner on the opposite side

was admissible. Hadley v. Passaic County
Chosen Freeholders [N. J. Law] 62 A. 1132.

Evidence of the sale price of platted lots in

the vicinity was inadmissible in- determin-

ing the value of unplatted land sought to be
condemned. Martin v. Chicago & M. Elec. R.
Co., 220 111. 97, 77 N. B. 86. .Where the value
of land was affected by its distance from a
city, evidence of sales of land much nearer
the city was inadmissible. Chicago, etc.,
R. Co. V. Mines [111!] 77 N. E. 898.

58. In determining the value of property
condemned, evidence of sales of similar prop-
erty in the locality at, or about the time is
admissible. Metropolitan St. R. Co. v. Walsh.
197 Mo. 392, 94 S. W. 860. The price paid for
neighboring property for a railroad right of
way is admissible to show value, though the
purchase was after suit brought. Louisiana
R. & Nav. Co. V. Morere, 116 La. 997, 41 So.
236. ^

59. Evidence of offers to purchase other
property in the neighborhood of the land in
question, about the time of the institution
of condemnation proceedings, was properly
re.iected. Blincoe v. Choctaw, etc., R. Co., 16
Okl. 286, 83 P. 903. Evidence that a witness
had offered to sell defendant similar property
in the vicinity at a certain figure and he had
refused is inadmissible. Metropolitan St. R.
Co. V. Walsh, 197 Mo. 392, 94 S. W. 860. Evi-
dence of offers made by the condemning
party In an endeavor to purchase the prop-
erty is inadmissible. Id.

60. Metropolitan St. R. Co. v. Walsh, 197
Mo. 392, 94 S. W. 860. Evidence held suf-
ficient to show that plaintiff had purchased
certain lots for use with defendant's proper-
ty. Id. Plaintiff is not precluded from tak-
ing advantage of error in admitting such evi-
dence by subsequently Introducing similar
evidence. Id.

61. Evidence of speculative purchases is
inadmissible on the issufe whether plaintiff's
property has been depreciated by construc-
tion of defendant's yards and railroad lines
nearby. Dennis v. Dallas, etc., R. Co [Tex.
Civ. App.] 94 S. W. 1092.

62. Where the opinions of the landown-
ers' witnesses as to the value of his land
were based mainly on land sales in the im-
mediate vicinity, the railroad company could
show that such sales were made under spe-
cial circumstances and that the prices re-
ceived were in excess of the market value.
Henkel v. Wabash Pittsburg Terminal R. Co
213 Pa. 485, 62 A. 1085.

63. Louisiana R. & Nav. Co. v. Morere 116
La. 907, 41 So. 236.

64. Dennis v. Dallas, etc., R. Co [Tex
Civ. App.J 94 S. W. 1092.
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relevant when other damaging causes have intervened."" Tax assessments not made
at the market value of property are not relevant." The amount paid by the owner

of property sought to be appropriated for railroad purposes does not fix its present

value"* nor is its present value shown by evidence as to its value at a date remotely

prior,"" but both have a bearing on its present value and are admissible in evidence

as tending to show present value.'"' He may show the value of his land separate

from the building, and the value of the building separate from the land, and in

the absence of all other evidence the aggregate of these two valuations should be

taken as the value of the parcel.'^ The contract for the" improvement for which the

land is taken is not admissible for the landowner.''^ Evidence by the landowner as to

the number of children in his family was properly excluded,'" and so of evidence

that a building on the land to be taken was so conducted -as to violate city or-

dinances and the state laws was immaterial.'* The notary's statement in an act

that the price recited in the act is the true price, so far as he knows, does liot make
the act admissible as proof of value in an expropriation ease.'° The relative magni-

tude and importance of the proposed use may be admitted if it afEects the value

of the property remaining.'" Maps and plats when resting on a proper founda-

tion" may be admitted.

Opinions of witnesses as to the extent to which the property has been damaged
are incompetent.'^ Expert evidence is admissible on the issue whether the property

has been enhanced or depreciated by the improvement.'"

In California the warrant drawn by the count}' for the award made on the talc-

ing of a highway is admissible in judicial proceedings to condemn it.*" The opinion

of experts as to the value of property before and after the change of ^ a street grade

is merely advisory and not binding on the jury."^ In Pennsylvania the viewers'

report is prima facie on appeal therefrom only when proceedings were under the act

of. 1903.*^ In proceedings to condemn a railroad right of way, along a highway
over defendant's land, it was not prejudicial bttot to admit the testimony of a

witness on the question of damages when the condemnation of the highway was be-

es. Louisiana R. & Nav. Co. v. Morere, 116

La. 997, 41 So. 236.

66. Under the New York act authorizing
the presentation of claims for damages suf-

fered by the improvement of Park avenue,
but including' no damages for which any rail-

road company might be liable. It was error
to admit evidence showing a decrease in

value of the property after the beginning
of the running of trains. Laws 1901, p.

1787, c. 729. Sander v. State, 182 N. Y. 400,

75 N. B. 234.

67. Louisiana R. & Nav. Co. v. Morere, 116

La. 997, 41 So. 236.

68. 69, 70, 71. Cleveland, etc., R. Co. v.

Gorsuch, 8 Ohio C. C. (N. S.) 297.

72. Carson v. Allegheny City, 213 Pa, 537,

62 A. 1070.
73. Shirley v. Southern R. Co. [Ky.] 89

S. "W. 124.
74. Freiberg v. South Side El. R. Co. [111.]

77 N. B. 920.

75. Louisiana R. & Nav. Co. v. Morere, 116
La., 997, 41 So. 236.

76. Testimony that the company using the
freight house adjoining the premises oper-
ates one of the largest systems in the coun-
try is proper because of tlie greater value of
property thus located over that on an in-

significant- line. Cleveland, etc., R. Co. v.

Gorsuch, 8 Ohio C. C. (N. S.) 297.

77. In condemnation proceedings, an un-
recorded plat, made twelve years prior to
the taking and not including all the land
involved, is not admissible in evidence.
Gorg-as v. Philadelphia, etc., R. Co. [Pa.] 64
A. 680. A map shown to be incorrect and
made by one who had no sufficient data as to
the premises was properly excluded. Cox v.
Philadelphia, etc., R. Co. [Pa.] 64 A. 729.

78. Bell County v. Flint [Tex. Civ. App.]
14 Tex. Ct. Rep. 256, 91 S. W. 329.

79. Swift & Co. V. Newport News [Va.] 52
S. B. 821.

SO. In proceedings by a county to con-
demn lands to widen a highway, the auditor's
warrant for the damages awarded was ad-
missible in evidence. Under Code Civ. Proc.
§ 1870, subd. 1, providing that evidence may
be admitted on the precise fact in issue.
Mendocino County v. Peters [Cal. Anp 1 82
P. 1122.

81. Widman Inv. Co. v. St. Joseph, 191 Mo
459, 90 S. W. 763.

82. Where a report of benefits and dam-
ages in proceedings under Act May 16, 1891
(P. L. 75), was appealed from, it could not
be received as prima facie evidence of bene-
fits, as provided by Act April 2, 1903 (P. L.
124), for reports ot viewers in proceeding's.
under the latter act. Carson v. Allegheny
City, 213 Pa. 537, 62 A. 1070.
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fore the court, the testimony being limited to the value of the land and it being

shown that the value had not changed.''

Witnesses and examination thereof.^^—Otherwise qualified'" witnesses who
are adequately informed of values indicative of the value of the lajid taken may
give their opinions.'* An expert can appraise lands after hearing the evidence

without going to view it.'^ The danger of damage may be considered," but such

damages must not be included in the question propounded.'"

A witness cannot be asked on his direct examination as to the money value of

land similar to that involved."" Cross-examination as to ofEers to sell declined by

the witness has been held' improper,"^ but after testifying to extent of the decrease

in value of the land not taken, it is proper cross-examination to ask the affect on

segregated parts of the remaining tract."^

Instrvictions.^^—Unless in issue the owner's title or interest should not be sub-

mitted."* Instructions are not erroneous, as assuming that the property has been

damaged, because the court omitted to repeat in each instruction the words "if any"

used in the first."° The measure of damages must be clearly and unambiguously

stated"" without singling out particular elements of value or depreciation."^ The

83. Madera R. Co. v. Raymond Granite Co.
[Cal. App.] 87 R 27.

84. See 5 C. L. 1129.- Photographs of cost-

"ly residences In the vicinity of the land in-

volved were inadmissible as tending to im-
peacli a witness for petitioner as to the value
of the land. Chicago, etc., I^ Co. v. Kline,

220 111. 334, 77 N. B. 229.

85. The owner of property sought to he
condemned is not disqualified to give his

opinion as to its value because of his In-

terest, but such interest may be considered
by the jury. Metropolitan St. R. Co. v. Walsh.
197 Mo. 392, 94 S. "W. 860. A person residing
near the premises, who owns and has bought
and sold land there and knows of other
sales there, is not disqualified to give an
opinion as to value, because he states that

he would consider to some extent the amount
paid him by plaintiff to compromise a pro-
ceeding to expropriate land owned by him
and wife in the neighborhood. Louisiana R.

& Nav. Co. V. Sarpy [La.] 41 So. 477. Such
fact merely affects his credibility.

86. Required to have such knowledge of

the subject-matter as can reasonably be ex-
pected in view of the circumstances of the
case. A witness acquainted in a neighbor-
hood where sales are infrequent is not re-

quired to have as full knowledge of values
as in places where sales are frequent and
of public interest and attention. Lally v.

Central Valley R. Co. [Pa.] 64 A. 633.

They need know the value of the particular
land or kind of land only and not general
land values. Consolidated Traction Co. v.

Jordan, 36 Ind. 156, 75 N. B. 301. In order
that a witness may be admitted to testify as
an expert as to value, it is sufficient that 'he
sho'ws he has some knowledge of the value
of the property in question. Louisiana R. &
Nav.. Co. V. Morere, 116 La. 997, 41 So. 236.

In proceedings to condemn part of land de-
voted to a public use, witnesses who knew
the value of property so used were quali-
fied to testify as experts, although they
did not know the market value of land gen-
erally. Sanitary Dist. v. Pittsburgh, etc., R.

Co., 216 in. 575,. 75 N. B. 248. Property own-
ers well acquainted with the property in

question can testify as to its value when they
know what owners are asking for property
in the vicinity and the actual selling price
thereof. Sutton v. Pennsylvania R. Co., 214
Pa. 274, 63 A. 791.
Knowledge must be founded on present

conditions. A witness who has only a gen-
eral knowledge of the value of property to
be expropriated, derived from passing
through on a railroad train and has not for
six years kept in touch with property values
elsewhere, is not qualified to enlighten a
jury as to values. Louisiana R. & Nav. Co.
V. Sarpy [La.] 41 So. 477. Witnesses could
testify as to value of property in the neigh-
borhood of a stream appropriated for a reser-
voir when the water was taken 15 years be-
fore, although their examination was made
but a short time before the trial of the ac-
tion for damages. Stauffer v. Bast Strouds-
burg Borough [Pa.] 64 A. 411.

87. Louisiana R. & Nav. Co. v. Kohn, 116
La. 159, 40 So. 602.

88. A witness may base his opinion as to
damages on the possibility of danger from
sparks from locomotives. Illinois, etc., R
Co. V. Ring, 219 111. 91, 76 N. B. 83.

89. Southern Missouri & A. R. Co. V.
Woodard, 193 Mo. 656, 92 S. W. 470.

00. Qorgas v. Philadelphia, etc., R. Co.
[Pa.] 64 A. 680.

91. Metropolitan St. R. Co. v. Walsh, 197
Mo. 392, 94 S. W. 860.

92. Panhandle v. G. R. Co. v. Kirby [Tex.
Civ. App.] 15 Tex. Ct. Rep. 827, 94 S. W. 173.

03. See 5 C. L. 1130.
04. Where condemnation proceedings were

instituted after the landowner had recovered
against the railway company in ejectment,
and commissioners were appointed to ascer-
tain the just compensation for the fee simple
title to the strip, a requested charge that
they were to consider whether the owner had
dedicated the strip of land to public use was
properly refused as opening up a question
settled in the ejectment suit. Newport News
& O. P. R. & Elec. Co. v. Lake [Va.l 54 S
E. 328.

05. Southern Missouri & A. R Co V
Woodard, 193 Mo. 656, 92 S. W. 470.
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charge shoiuld eliminate elements of damage incident not to the taldng but to the

enjoyment and use of what was taken/' distinguishing elements of damage which

otherwise might erroneously be considered or confused.''^ Where there was no stipu-

lation as to when possession of the land should be taken, it was not error, if the

time taken to remove part of the land would affect the amount of damages to the

rest, to instruct the jury to estimate the damages on the basis of what should be

the ordinary and natural consequences to the strip and the damages resulting there-

from.* An instruction to the jury to disregard the evidence given in open court

and fix the value of damages only by their view of the premises was error.^ An
instruction as to the form of the verdict, providing that "we^^ the Jury, find no other

property will be talcen or damaged," was erroneous wher-e the evidence showed de-

fendant entitled to damages for property not actually taken.'

§ 15. View of appropriated premises.*—The better rule seems to be that the

Jury, after a view and inspection of the premises, could exercise their own Judg-

ment, based upon their inspection and observation, together with all the evidence,"

but it is also held that the Jury is not permitted to view the premises for the pur-

pose of gathering evidence, but for the purpose of better understanding the evidence

adduced respecting the premises,* and such a view does not put the Jury in posses-

sion of evidence, so as to preclude the supreme court from reviewing the facts, on
the ground that all the evidence on which the Jury based its verdict was not be-

fore it.'

§ 16. Verdict^ report or award; judgment thereon and lien or enforcement of

judgment.^—The report must contain a finding on every fact committed to the

96. "Where the jury were Instructed that
the proper measure of damages was the mar-
ket value of the land taken, It was not
error to tell them to "keep In mind the in-

terest to be taken In the lands," that having
reference to the interests of others less than
the fee and not meaning that the market
value of the fee was not the proper measure.
Prather v. Chicago Southern R. Co. [111.] 77

N. E. 430. An instruction that private prop-
erty cannot be damaged for public use, ex-
cept "on due compensation" first made, was
not objectionable when the instructions as a
whole properly stated the law. Warren
County v. Rand [Miss.] 40 So. 481. A de-
tailed explanation of the meaning of the
words "market value" as set forth in a re-

quested instruction approved. Metropolitan
St. R. Co. V. "Walsh, 197 "Mo. 392, 94 S. "W.

860. Charge defining the words "fair market
value" approved. Id. In an action to re-
cover damages to property by the construc-
tion of railroad tracks and other improve-
ments nearby, an instruction that if "such
improvements virere placed there at the same
time and in such manner as you cannot
determine its proper market value from a
preponderance of the evidence immediately
before the construction of tracks, depot, and
cotton platform on the purchased strip after
the tracks had been constructed, you will
find for the defendant," held incomprehen-
sible and misleading. Magee v. Oklahoma
City & T. R. Co. [Tex. Civ. App,] 95 S. "W.

1092.
97. An instruction that the measure of

damages to the abutting property from the
laying of railroad tracks in the street is the
difference in market value before and after,

"taking into consideration the uses to which

the property was being put," held not ob-
jectionable as singling out facts where such
use was the only one for which the property
was adapted. Texas Short Line R. Co. v.
Clifford [Tex. Civ. App.] 15 Tex. Ct. Rep. 804.
94 S. "W. 168.

98. The Jury having been Instructed not
to consider remote or fanciful injuries, rest-
ing wholly in conjecture and not admitting
of an estimate in damages, certain particular
things being specified as such, an instruc-
tion that they could consider "any other
things either annoying or hurtful and neces-
sarily Incident to the permanent location of
a traction line across a farmer's premises"
was harmless. Indianapolis Northern Trac-
tion Co. v. Dunn [Ind. App.] 76 N. E. 269.

99. In condemnation proceedings, a poiht
calling attention to the necessity of dis-
tinguishing between the results of the opera-
tion of the railroad at or before the time
of the taking and those which might
follow an enlarged operation 6t the road
should have been given. Sutton v. Pennsyl-
vania R. Co., 214 Pa. 274, 63 A. 791.

1. Sanitary Dist. v. Pittsburgh, etc., R Co
216 111. 575, 75 N. B. 248.

2. Chicago, etc., R. Co. v. Mines [111.] 77
N. B. 898.

3. Chicago Terminal Transfer R Co. v
Chicago, 2'17 111. 343, 75 N. E. 499

4. See 5 C. U 1130.^

5. Blincoe V. Choctaw, etc., R. Co., 16 Okl.
286, 83 P. 903. Jury may consider, in con-
nection with the evidence as to the value
of the land, what they see while visiting and
inspecting the premises, In determining ques-
tions of values, benefits and damages. Mar-
tin V. Chicago & M. Eleo. R. Co., 220 111. 97
77 N. E. 86.
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viewers.^ An omission by the viewers in Pennsylvania to note in their report im-

provements along the road is not fatal; they may be noted upon the draft ac-

companying the report.^"
_
The viewers' report in Pennsylvania needs to be signed

only by a majority of their number.^^ Their report need not affirmatively show

that they met at the time and place designated in the notice, it being presumed,i in

the absence of evidence or inference to the contrary, that they did their duty.^^

The damages to separate^' tracts is ordinarily awarded separately. Likewise

the amounts awarded for the value of the land taken and for the damages to the re-

mainder should be stated separately,^* though a joint judgment for both may be

rendered,^" the award being sometimes regarded as indivisible, covering the entire

value of the land actually taJcen and the injury to that not taken.^' In Washington

several claimants have a right to separate awards of damages, except where there

is a doubt or contest as to ownership or interests in the property, when they may
be required to interplead after condemnation.^' In New York, the awaxd of the

commissioners may be set aside for irregularity or error of law, or on the ground of

excessiveness or insufficiency," but the presumption is always that the commission-

, ers acted within the law.^°

Sufficiency.'"'—Omissions which can be supplied by clear intendment of other

parts of the record may be ignored.^^

8, 7. City of Seattle V. "WiUlaras, 41 Wash.
366, 83 P. 242.

8. See 5 C. L. 1130.

9. A report of viewers on the establish-

ment of a road to the effect that the route
selected passed through Inclosures of more
than one year's standing and that a good
way could not be otherwise had without
essentially departing from .the route peti-

tioned for showed that the viewers complied
with the statute In such cases. Burns' Ann.
St. 1901, § 6743, providing for viewing the

premises and determining such questions.

Baker v. Gowland [Ind. App.] 76 N. E. 1027.

In proceedings to condemn land to improve
the water front of a river. It was the duty
of the commissioners to determine whether a
grantee of a right of wharfage was entitled

to dama'ges in consequence of the taking of

the property sought to be acquired. In re

Water Front of New York, 98 N. T. S. 1063.

Condemnation proceedings under Laws 1882,

p. 1, c. 410 and amendments, to improve the
river front as authorized by Laws 1870, p.

366, c. 137, as amended by Laws 1871, p.

1231, c. 574, and amendments. Id.

10. Quemahoning Tp. Road, 27 Pa. Super.

Ct. 150.
11. Where two of the, three signed the

report in due time, it was not vitiated by the
fact that the third viewer did not sign it

until the return day. Greenwood Township
Road, 27 Pa. Super. Ct. 549.

13. Greenwood Tp. Road, 27 Pa. Super. Ct.

549.

13. Wliere land has been platted in acre
tracts, but Is still owned and occupied by one
person and there are no ph>sical evidences
of platting or improvements, it is not neces-
sary that compensation for taking a part
for a right of way be assessed separately.
Gray v. Iowa Cent. R. Co., 129 Iowa, 68, 105

N. W. 359. Where the viewers' report show-
ed that the only property damaged by a
change of street grade was a lot with a
dwelling thereon, they did not err in con-

sidering another lot and dwelling contiguous
thereto, but fenced off, as a separate proper-
ty. Nicholson Borough, 27 Pa. Super. Ct. 570.

14. Where th^re is a number of items and
the property Is of considerable value, it may
be of some assistance in ascertaining the
amount to be fixed, if each Item is consider-
ed separately. Louisiana R. & Nav. Co. v.
Kohn, 116 La. 159, 40 So. 602.

15. Where the value of the land expro-
priated and the daiftages occasioned could
easily be taken as one item, it was not il-
legal to consider them together. Louisiana
R. & Nav. Co. V. Kohn, 116 La. 159, 40 So
602.

16. Stamnes v. Milwaukee, etc., R. Co.
[Wis.] 109 N. V7. 100.

17. Session Laws 1895, p. 84, c. 55, §§ 8 (p
87), 13 (p. 89). City of Seattle v. Park, 42
Wash. 151, 84 P. 644. Where, on appeal,
the record showed 12 persons appearing at
the trial, represented by counsel and appar-
ently claiming interests in the property, it
was presumed that there were doubts as to
ownership and conflicting claims, and that
the court did not err in dismissing cross-
petitions for separate awards, and refusing
to consider the claimants' several interests
until after the award. Id. But it was the
duty of the court to reinstate such cross-
petitions as an interpleader and determine
the respective interests of claimants, under
Laws 1905, p. 89, c. 55, § 13. Id.

18. Code Civ. Proo. 3371. Mead v. Conger
97 N. Y. S. 526.

19. Where the award made for land taken
for a schoolhouse sit,e was general, being
a gross sum for the value of the land and
necessarily including the consequential dam-
ages, the presumption prevailed, and tha
award could not be set aside as excessive.
Mead v. Conger, 97 N. Y. S. 526

20. See 5 C. L. 1131.
21. The omission to name the township In

the petition, order of view and report la
not cause for the reversal of an order of
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Effect or concliLsiveness?^—A verdict is conclusive on all matters necessarily

found in reaching the conclusion.''' Statutes may validly attach prima facie force

to a report.** In New York the judgment of the commissioners is to prevail, pro-

vided they have acted within the law.^° In Indiana, on the filing of exceptions to

the appraisers' report in condemnation proceedings by, a street railway for a right

of way, the question of damages is triable de novo,^° and the burden is on the land-

owner to establish his damages.^'

Judgment or confirmation and enforcement?'—^Matters necessarily decided by

the result reached need not be formally mentioned. ^° A proceeding had on notice

and a hearing is conclusive'" on those who stood as parties,'^ and binding in a sub-

sequent proceeding;'^ but where appeals in three proceedings were consolidated and

plaintiff elected to accept the awards made in the first two only, separate judgments

entered therein did not operate as an adjudication of the claim of damages in the

third proceeding.^' Where the statute authorizes the court to modify or annul an

assessment of benefits, it may order a per centum deducted from the amount original-

ly assessed against property and make it a general charge against the city.'*

§ 17. Costs and expenses.^^—Proceedings to condemn land are civil actions

within the meaning of the statutes regulating costs," and such items only as the

statute contemplates are allpwable," and a railway company, which in good faith

dismisses condemnation proceedings pending the selection of the jury, is not liable

to the landowner for expenses incurred in preparing his defense and not taxable

confirmation, where the termini are so pre-
cisely described in the report a,s to leave no
doubt of the location of the road. Quema-
honing Tp. Road, 27 Pa. Super. Ct. 150.

22. See 5 C. L. 1131.
23. And where the route selected by the

viewers ran through an inclosure exempt
except 1-1 case of necessity and a jury tilal

resulted in favor of the establishment of

a highway, the judgment properly followed
the verdict and directed the establishment
of the road on the route selected. Baker v.

Gowland [Ind. App.] 76 N. E. 1027. A ver-

dict In condemnation proceedings will not
be disturbed on appeal, where the evidence

is conflicting and the jury viewed the prem-
ises, in the absence of any showing of

prejudice or excess of damages allowed.

Illinois, etc., R. Co. v. Ring, 219 111. 91, 76

N. E. 83.

34. Local Improvement Act 1897, § 23

(Starr & C. Ann. St. Supp. 1902, c. 24, par.

69), making the commissioners' report

prima facie evidence, being a mere rule of

procedure, is not unconstitutional. Chica-

go Termipal Transfer R. Co. v. Chicago,

217 111. 343, 75 N. E. 499.

25. tn re BrooMyn Union El. R. Co., 99

]^ Y S 222
2«. Under Burns' Ann. St. 1901, §§ 5468d,

5468«, as amended by Acts 1903, p. 92, c. 36.

Douglas V. Indianapolis & N. W. Traction
Co. [Ind. App.] 76 N. E. 892.

27. Douglas v. Indianapolis & N. W.
Traction Co. [Ind. App.] 76 N. a 892.

28. See 5 C. L. 1131.

29. Where the report of re-revlewers
was presented for conflrmation and excep-
tions were flled thereto, and also a petition

for another review, it was not error to

conflrm the report without formally dis-

posing of the petition, as such conflrma-

tion was in effect a refusal of another re-

view, the granting of which was discretion-
ary. Greenwood Tp. Road, 27 Pa. Super.
Ct. 649.

30. W^here a party had due notice and
an opportunity to be heard, in a proceeding
to widen an alley, he could not again be
heard to insist that the assessment of dam-
ages and benefits should be annulled, be-
cause the jury failed to make a correct
assessment and apportionment, although it
appeared to be a case of hardship. Brand-
enburg V. District of Columbia, 26 App.
D. C. 140.

31. An order, made after an appeal, con-
firming the appraisal commissioners' re-
port, was not conclusive on persons not
parties to the appeal, nor to the subsequent
probeedings. Cochrane v. Smadbeck 99 N
Y. S. 5.

32. "Where viewers reported an assess-
ment of benefits for a street improvement,
the landowner could not, on appeal, set off
damages caused by the widening of the
street under an ordinance passed nine
months before, where the cost thereof had
been assessed by other' viewers in a sepa-
rate proceeding. Duquesne Borough v.
Keeler, 213 Pa. 518, 62 A. 1071.

33. Mason v. Iowa Cent. R. Co. [lowal
109 N. W. 1.

34. In re Pike Street, 42 Wash. 551, 85
P. 45.

35. See 5 C. L. 1132.
36. Burns' Ann. St. 1901, §§ 603, 924.

Douglas V. Indianapolis & N. W. Traction
Co. [Ind. App.] 76 N. E. 892.. In Utah the
allowance and taxation of costs in civil
actions control in condemnation proceed-
ings. Rev. St. 1898, § 3606. McCready v.
Rio Grande Western R. Co. [Utah] 83 P
331.

37. The term "costs" includes only such
aa are taxable under the statutes. Rev. St.
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as costs.'* Under a statute providing for "the payment by the petitioner of all costs,

expenses^ and reasonable attorney fees, of defendant/" the court can allow only

such fees as the defendant is liable for, being restricted as to attorney fees by the

contract between defendant and his attorney, OT in the absence of any such contract

to a reasonable allowance for services.^" Tn Few York where the award of the com-

missioners in proceedings to acquire land for a schoolhouse site exceeded the amount
offered defendant for the land before proceedings taken, he was entitled to costs.*^

In N"ew York, the submission of a written offer by one purporting to be the attorney

of the landowner, but without proof of his authority to act as attorney, is not such

a compliance with the statute as- to entitle the owner to costs and extra allowance.*^

§ 18. Review of condemnation proceedings. The right to review'''^ is wholly

statutory.** The payment of the award by the condemning corporation does not
preclude it from appealing. *°

Saving questions for rewew.*'—Errors not fundamental cannot be first raised

on appeal.*^ Motion for new trial is not necessary in Indiana.** Payment*" or

acceptance of payment"" is ordinarily a waiver of error. The method of condemna-

1898, §§ 3181, 3190, 3605. McCready v. Rio
Grande Western K. Co. [Utah] 83 P. 331.

38. McCready v. Rio Grande Western B.
Co. [Utah] 83 P. 331. In proceedings to
condemn land for an irrigating ditch, plain-
tiff cannot he compelled to pay defendant's
attorney fees, the statute not provid-
ing therefor. Schneider v. Schneider [Colo.]
86 P. 347.

39. Daws 1897, p. 218, § 10. Chicago &
S. Traction. Co. v. Flaherty [111.] 78 N. E.
29.

40. An allowance of $800 held to he
against the weight of evidence. Chicago
& S. Traction Co. v. Flaherty [111.] 78 N.
E. 29.

41. Mead v. Conger, 97 N. T. S. 526.

42. Greater Ne'w Xork Charter (Daws
1901, p. 1, c. 466). Baker v. New York,
98 N. T. S. 331. And where an attorney
served notice on the city of appearance
in behalf of another who claimed to own
the lands in question with others, and
afterward filed an offer hy plaintiff as
owner to sell the land, but made no proof
as to his authority to act as attorney, his
offer "Was properly rejected, as his notice
of appearance showed that the land was
claimed by another than the alleged own-
er in the offer to sell. Id.

43. See 5 C. L. 1132.
44. The provisions of the Greater New

York charter for an appeal from the con-
firmation by the special term of the su-
preme court of the commissioners' report
as to the value of land taken, to the appel-
late division [Laws 1897, p. 361, c. 378,
§§ 986, 988] (In re Commissioner of' Pub-
lic Works [N, Y.] 78 N. E. 146), are not
affected or controlled by the provisions of
the Code of Civil Procedure applicable to
appeals (Id.). In proceedings under Laws
.1894. p. 288, c. 147, which makes applicable
(§ 4) those charter sections, the appellate
division cannot entertain an appeal from
an order refusing to confirm the commis-
sioners' report and returning it for further
renort. Id. Although, under Civ. Code, arts.
2636, 2637, defendant in condemnation pro-
ceedings may perhaps appeal suspensively
from the judgment. Civ. Code, art. 2634 be-

ing possibly modified to that extent, it
cannot be concluded that the latter article
is repealed, in»so far as it allows an appeal
by plaintiff corporation as to the' damages
assessed, etc. New Orleans Terminal Co. v.
Firemen's Charitable Ass'n, 115 La. 441,
39 So. 437.

45. Burns' Ann. St. 1901, § 5468e. Doug-
las V. Indianapolis & N. W. Traction Co.
[Ind. App.] 76 N. E. 892.
40. See 5 C. L. 1133.
47. Defects in proceedings to widen a

road, where no jurisdictional question Is
involved, cannot be considered on appeal,
in the absence of exceptions thereto. Que-
mahoning Tp. Road, 27 Pa. Super. Ct. 150;
Shirley v. Southern R. Co. [Ky.] 89 S. w!
124. Alleged irregularities In a proceeding
to widen an alley under Act Cong. July 22,
1892, as amended by Act Aug. 24, 1894, were
insufhcient when not raised until after
the award of the jury and then in a pro-
ceeding against the commissioners by cer-
tiorari to quash the assessment of benefits
against the property involved. Branden-
burg V. District of Columbia, 26 App. D. C.
140; Martin v. District of Columbia, 26
App. D. C. 146.

48. The statute of Indiana providing that
there shall be no pleadings but the com-
plaint, defendant's written objectibns and
the exceptions to the appraiser's report, and
that an appeal may be taken from an inter-
locutory order overruling the objections,
but making no provision for a motion for
new trial, no such motion need be made.
Act Feb. 27, 1905, § 5 (Acts 1905, p. 59, o.
48; 4 Burns' Supp. 1905, § 893 et seq.). Mor-
rison V. Indianapolis & W. R Co Find 1
76 N. E. 961.

49. Where, in proceedings to determine
the value of property to be taken and
damaged' by regrading a street, the city
paid the amount awarded by the jury after
deduction of certain special benefits it
could not afterward urge the invalidity
of the statute authorizing the proceedings,
to justify an assessment for special bene-
fits. Smith V. Seattle, 41 Wash. 60, 82 P.

50. On B, claim that the acceptance of
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tion of land is within the exclusive control of the legislature, limited by the or-

ganic law, and where the statute is strictly followed, the courts cannot aid a land-

owner, until the question of compensation is reached." And where the owner ex-

cepted only to the amount of damages and demanded a jury trial of the damages

assessed by the comniissioners, on appeal to the superior court, he was bound by the

verdict of the jury.^^ A general appearance in condemnation proceedings consti-

tutes a waiver of 'error in denying a motion to quash the service of summons.^^

Taking and perfecting .an appeal.^*—The appeal must be taken'^ and bond, if

ene be required, given^" within the statutory time. In Kansas on an appeal to the

district court from an award of damages made by a board of county commissioners,

the appellant is not required to file a petition;^' but if he does file a petition and

alleges any facts therein which defeat the whole or any part of his claim, such facts

are eflEective against him."*' In Indiana, no formal complaint is necessary in an

appeal from an assessment of benefits and damages under the statute relative to

levees and dikes.*'

Mode of review.^"—On motion to set aside a judgment in condemnation, after

entry by the clerk in the circuit court, on the ground of want of proper notice, the

remedy on refusal of an order to vacate the judgment is not certiorari, but appeal."^

Decisions revieivable.^^^—Although the Greater New York Charter expressly

authorizes any party afiected by the confirmation of the report in a street opening
case to appeal, in the manner provided in relation to special proceedings,'^ yet an
order in proceedings for the construction of the Harlem river bridge was not ap-

pealable.^*

Jurisdiction of appeal.^^ Record.^"—As in other cases, all matter for the con-
sideration of the appellate court must be duly brought into the record,"' and every
presumption favors the correctness of the record below."*

part of the - award by the owner's prede-
cessor estopped him to assert the invalidity
of the proceeding's, it did not appear that
the owner knew of any such payment. Mc-
Carty v. Southern Pac. Co., 148 Cal. 211,

82 P. 615.
51. City of Durham v. Rigsbee IN. C]

63 S. B. 531.

53. Revisal 1905, I 2588. City of Dur-
ham V. Rigsbee [N. C] 53 S. B. 531.

63. Bddleman v. Union County Traction
& Power Co., 217 in. 409, 75 N. B. 510.

64. See 5 C. L. 1134.
55. Acts 1903, pp. 377, 378, 5 6, amending

Code 1896, § 1720, limiting appeals to 30
days from final judgments in condemnation
proceedings, applies to all judgments ren-
dered after the passage of the act and any
appeal taken . after 30 days will be dis-
missed. Galloway Coal Co. v. Walker [Ala.]
40 So. 216.

50. In Kentucky on appeal from the
county to the circuit court, the appeal
bond, statement of the parties, and tran-
script of the orders of the county court
must be filed, within 30 days after judg-
ment, and a failure to execute the bond
within such time necessitates the dismissal
of the appeal. Kotheimer v. Louisville & I.

R. Co. [Ky.l 89 S. W. 104.

57, 58. Walbrldge v. Russell County
Com'rs [Kan.] 86 P. 473.

59. 2 Horner's Ann. St. 1901, § 7326. Lewis
Tp. Imp. Co. V. Royer [Ind. App.] 76 N. E.
1068. The statute requires only a written

7 Curr. Law.—83.

statement of the date of the assessment,
a description of the lands and a brief speci-
fication of the g-rounds of complaint Id
Allegations that the construdtion of the
levee would cause the water to overflow
appellant's land were sufficient, without
stating how, that being a matter of evi-
dence. Id.

60. See 5 C. L. 1133.
61. Bx parte Postal Tel. Cable Co. 72

S. C. 552, 52 S. E. 676. -

62. See 5 C. L. 1134. ,

63. Laws 1901, p. 417, c. 466, § 988; Code
Civ. Proc. § 1356. In re Commissioner of
Public "Works, 97 N. T. S. 503.

64. Proceedings under Laws 1894, p. 286
c. 147. Code § 1361, requires appeals In
special proceedings to be governed by the
general rules of practice, unless otherwise
prescribed, and the appeal In street opening
cases is prescribed to be from the order
"confirming a report." In re Commissioner
of Public Works, 97 N. T. S. 503

65. See 5 C. L. 1134.
66. See 5 C. L. 1135.
67. The ruling on a motion to dismiss

a petition can be preserved for review
only by a bill of exceptions duly settled
Cella V. Chicago & W. I. R. Co., 217 111. 326,
75 N. E. 373. A motion In arrest does not
preserve for review a ruling denying a
motion to dismiss the petition. Id.

68. Where a petition in condemnation
proceedings alleges a charter to construct
a railroad to a certain point and the filing
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Hearing and scope of review.^"—^Errors not assigned^" and urged''' will not be

considered. In Washington an appeal from any final judgment brings up for re-

view any order made in the action, either before or after judgment, and a city may

appeal from an order dismissing a petition in condemnation proceedings.'"' Where

an appeal to the circuit court in condemnation proceedings, by exceptions to the.

award, is provided for, preliminary objections to the service and the appointment

of appraisers are not brought forward by such appeal and are not reviewable on ap-

peal to the supreme court.^' Under a statute providing that an appeal from the

judgment for damages shall bring before the supreme court the propriety and

justness of the amount of damages in respect to the parties appellant,'* the adjudica-

tion as to the public use and necessity cannot be reviewed on appeal, but only by

certiorari.'"' But an objection that the jury was illegally impaneled was reviewable

on such appeal and certiorari was not available.'" Except where a trial de novo is

allowed,'' rulings on questions of fact'* and matters addressed to the discretion of

the court below'* will be disturbed only for palpable error.

of a map of "said railroad" and tlie evi-
dence shows that the charter provides for
a line to another point, the failure of the
appellant landowner tO' incorporate such
map in the appeal record does not raise a
presumption that the map corresponded to
the charter. Kansas City Interurban R.
Co. V. Davis, 197 Mo. 669, 95 S. W. 881.

An award of damages, as to one of two ad-
Jolningr parcels of land affected by a
change of grade, cannot be held erroneous
In principle in view of the award as to the
other, where there is nothing in the record
inconsistent with the conclusion that the
parcels were difiCerant in character, so far
as the structural condition of buildings
thereon were concerned. In re West Farms
Road, 47 Misc. 216, 95 N. Y. S. 894. Where
a view is without evidentiary purpose but
is merely an aid to the application of evi-

dence it capnot be said that the record
fails to present all the evidence because
of the impossibility of reproducing the in-

formation gathered from the view. City of
Seattle v. Williams, 41 Wash. 366, 83 P. 242.

,
09. See .5 C. L. 1135.

70. Where the overruling of a demurrer
is not assigned as ^rror, it cannot be re-

viewed. Illinois, etc., R. Co. v. Ring, 219

111. 91, 76 N. B. 83.

71. Objections to the sufficiency of the
complaint not pointed out or urged on ap-
peal will be considered as waived. Morri-
son v. Indianapolis & W. R. Co. [Ind.] 76

N. E. 961.

72. Laws 1905, p. 102, c. 5B, § 50, pro-
viding that the procedure under the emi-
nent domain act and in the matter of ap-
peals shall be the same as in civil actions,
does not restrict the right of review to the
question of damages, but Ballinger's Ann.
Codes & St. § 6500, subd. 1, applies. City of
Puyallup V. Lacey [Wash.] 86 P. 215.

73. Stoy V. Indiana Hydraulic Power Co.
[Ind.] 76 N. B. 1057.

74. Ballinger's Ann. Codes and St. § 5645.
State V. Superior Ct. [Wash.] 86 P. 205.

7.5, 76. State v. Superior Ct. [Wash.] 86

P. 205.

77. Under a statute requiring a trial de
novo on appeal, the whole question of

damages is properly submitted to the jury.

though no exceptions were taken to that
part of the commissioners' report which
ascertained the damages to land not taken.
Shirley v. Southern R. Co. [Ky.] 89 S. W.
124. y

78. Where two Juries have assessed dam-
ages nearly alike and their verdicts have
been sustained by a preponderance of evi-
dence, the supreme court will not disturb
the last verdict. Louisiana & A. R. Co. v.
Moseley [La.] 41 So. 585. In case of rail-
road crossings, where nothing is taken but
the Joint use of small portions of spur
tracks and the injury to the rest is but
doubtful, the award of a jury who have
viewed the premises and know the sur-
roundings will not be disturbed on appeal.
Kansas City, etc., R. Co. v. Louisiana W. R.
Co., 116 La. 178, 40 So. 627. Where the
evidence Is conflicting and the Jury viewed
the premises, the verdict will not be dis-
turbed as excessive or inadequate, unless
manifestly against the weight of evidence.
Prather v. Chicago Southern R. Co. [111.]

77 N. E. 430. In the absence of obvious
error In the application of the law, the
award of commissioners, approved by the
court at special term, will not be dis-
turbed. In re Brooklyn Union El. R. Co.,
99 N. Y. S. 222. An exception in the court
below based upon a question of fact will
be presumed to have been properly determined
by that court. Quemahoning Tp. Road, 27
Pa, Super. Ct. 150. Where the evidence is

conflicting and there is nothing to show
that injustice has been done or that pas-
sion or prejudice influenced the action of
the Jury, the verdict will not be disturbed.
Martin v. Chicago & M. Elec. R. Co., 220
111. 97, 77 N. E. 86.

79. The question whether a separate
trial shall be granted in condemnation pro- >

ceedings against several defendants rests
within the discretion of the trial court and
will not be interfered with in the absence
of a shbwing of abuse. Bddleman v. Uniort
County Traction & Power .Co., 217 111. 409,
76 N. B. 510. The discretion reposed in the
proper borough authorities cannot be re-
viewed by the courts. Robinson v. Nor-
wood Borough, 27 Pa. Super. Ct. 481. Where
a plan has been regularly adopted, it is
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Decision and determination.^''—Reversal will not be ordered for errors not

operating to the prejudice of the party complaining.'^ Where the condemning

corporation paid the award and appealed, upon a reduction of the award on a trial

de novo, it was proper for the court to enter judgment against the landowner foi'

the difference.*^ Tlie reversal of a judgment of condemnation and remand fdt

new trial on the ground that the road purchased by petitioner was a parallel road,

does not preclude further proof on retrial that the roads are not competing.'" A
judgment confirming the award of full damages to one party, irrespective of the

right of another to claim easements therein, must be set aside, for, if affirmed, and

the other party subsequently established a claim, the city would be required to pay

damages twice.'* Where, in case of a railroad crossing, tlie hearing was had on

the theory that plaintiff would have to construct and maintain the crossing, the

verdict and judgment were amended accordingly.'"

§ 119. Remedy of owner hy action or suit. A. Actions for tort, damages or

trespass; recovery of property,'^—Where condemnation proceedings are instituted,

the owner's remedy is usually therein and not by action,'^ and acceptance of the

award" bars all action for damages within the purview of such proceedings; but

if the land is taken without proceedings,'" or if the eminent domain statute pro-

not for the courts to say whether the au-
thorities have acted wisely. Id. Nor is it

for the courts to inquire whether some
other plan would have been more advan-
tageous. Id. The granting of a motion for

a new trial in condemnation proceedings,
on the ground that tlie verdict was not
supported by the evidence is peculiarly
within the discretion of tlie trial court.
City of Seattle v. Williams, 41 Wash. 366,

83 P. 242.

SO. See 5 C. L. 1136.
81. Where the description of the prop-

erty in the complaint and deed, in an ac-
tion for damages for the construction of a
railway in front thereof, was a lot 25 feet

front and 75 feet deep, on which was a
building 50 feet deep having a small ex-
tension in the rear, but the evidence was
confined to the 50 feet in depth, an ^rror
in the finding describing the property as 75

feet deep was immaterial, for there could
be no subsequent recovery for easements
appurtenant to the area in the rear of th^
building. Scallon v. Manhattan R. Co., 98

N. Y. S. 272. A Judgment for plaintiff in

condemnation proceedings will not be re-

versed for refusal to permit the amend-
ment of the petition by striking out a de-
scription of land below low water mark in

a river, where it was not asked until many
witnesses were examined without objection.
MoGunnegle v. Pittsburg, etc., H, Co., 213
Pa. 383, 62 A. 988. Where the jury is dis-

tinctly instructed that the effect of fillings

beyond low-water mark in, a river cannot
be considered In determining values, re-
marks by witnesses as to such effect are
not ground for reversal. Id. On appeal,
the defendant landowner In a railroad right
of way proceeding could not complain of
the court's ruling as to the admissibility
of evidence referring entirely to lands of
other defendants not parties to the appeal.
Prather v. Chicago Southern R. Co. [111.] 77

N. B. 430.

82. Burns' Ann. St. 1901, § B468e. Doug-
las V. Indianapolis & N. W. Traction Co.
[Ind. App.] 76 N. B. 892.

83. Illinois State Trust Co. v. St. Louis,
etc., R. Co., 217 111. 504, 75 N. E. 562.

84. In re Water Front of New York,
98 N. T. S. 1063.

85. Kansas City, etc., R. Co. v. Louisiana
W. R. Co., 116 La. 178, 40 So. 627.

86. See 5 C. L. 1137.

ST. The remedy must be found in the
proceedings in which the condemnation
judgment was rendered or in some court
having jurisdiction to regulate such pro-
ceedings, Xavier Realty v. Louisiana R.
& Nav. Co., 115 La. 343, 39 So. 6.

88. Where appeals were taken in three
condemnation proceedings and judgment
entered In two, and the company paid the
amounts thereof to the sheriff, acceptance
thereof by plaintiff as a payment of the
awards in the first two proceedings only,
did not estop him to claim damages in the
third, although the receipt given therefor
Included the third proceeding. Mason v.
Iowa Cent. R. Co. [Iowa] log N. W. 1.

80. Where a railroad company fails to
comply with the law, by payment of com-
pensation to abutting owners before con-
structing Its road on a public highway
[Comp. Laws 1897, § 6234, subd. 5] (Keyser
V. Lake Shore & M. S. R. Co. [Mich.] 12
Det. Leg. N. 653, 105 N. W. 143), all the
damages to which he is entitled, and not
merely such as have accrued up to the time
of

.
the suit brought, should be recovered

in the one action (Id.); but only such dam-
ages as are reasonably permanent in char-
acter and arise from the operation of the
railroad in the usual way can be recovered,
damages resulting from mere 'inconven-
ience and annoyance not being recoverable
(Id.). Where land is appropriated by a
railroad company, without proceedings to
acquire It, the owner can waive the tres-
pass and recover compensation for all dam-
ages sustained thereby (Zimmerman v. Kansas
City N. W. R. Co. [C. C. A,] 144 P. 622),
and the Judgment in such action is conclu-
sive as to plaintiff's damages, not only as
against the defendant company, but also
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Tides no method of litigating disputed claims/" an action will lie, and such conse-

quential damages as may not be asserted in the condemnation proceeding'^ may be

recovered by action"* unless they have been released.'^ The action must be brought

by the person owning the estate or easement takqn"* at the time of the taking."^

Limitations are determined by the local statutes.'" Statutes usually require notice

against a successor corporation purchasing
tlie railroad on foreclosure (Id.). In Ar-
kansas no action for trespass will lie after
tlie comiueRcement of a condemnation suit
to recover damages which may be awarded
in the latter. Held error to refuse evidence
of the pending condemnation proceeding.
Board of Directors of St. Francis Levee
rWst. V. Reddltt [Ark.] 95 S. W. 482. For
a physical injury or direct invasion of
property rights, damages are recoverable
under the provisions of the constitution
against the taking of private property for
public or private use without Just com-
pensation. Farnandis v. Great Northern
R. Co., 41 "Wash. 486, 84 P. 18.

90. The condemnation statute of South
Carolina provides no method of determin-
ing the right of compensation where it is

disputed and such right must be adjudicated
In an appropriate action. Glover v. Charles-
ton & S. R. Co., 72 S. C. 381, 51 S. B. 917.

Rev. St. 1893, c. 51, art. 2, §§ 1743-1755,
relative to compensation for a right of way,
do not apply to such right against re-
maindermen after death of life tenant, on
the company's refusal of compensation and
denial of right to same, and where the
owners have not consented to the com-
pany's entry. Id.

»1. See ante, § 6.

93. Such inconveniences as are insepara-
ble from the use of a public way cannot
be made the foundation of an action for
damages. Street railway not an additional
servitude. Parsons v. Waterville & O. St.

R. Co. TMe.] 63 A. 728. Where the injury
occasioned to a lot owner by the act of
the public authorities is only consequential
and no private property is actually taken,
'he has a right of action against the mu-
nicipality. Vanderburgh v. Minneapolis
[Minn.] 108 N. W. 480. Where a lot owner
Is specially Injured by the vacation ot a

street, his lot being left fronting on a cul-
de-sac, or blind alley, and all ingress and
egress cut off in one direction. Id. A
borough cannot be held liable- in an action
for trespass because the plan for the im-
provement of a street, adopted by Its offi-

cers, was not the best that engineering
skill might have devised. Robinson v.
Norwood Borough, 27 Pa. Super. Ct. 481.

93. Where plaintiff released all claims
for damages for land taken for the diver-
sion of a water course, under a statute pro-
viding for taking land only "for sewerage
works," he thereby released any damagej
on account of the use of the land for
sewerage works. Evans v. Boston, 190
Mass. 525, 76 N. B. 905.

94. The easements of light, air and ac-
cess, appurtenant to real property abutting
on a public street or highway, being insep-
arable from the dominant estate, the gran-
tee is the only person who can sue for

damages to such easements by a railroad
company, or execute a release thereof. Mc-
Kenna v. Brooklyn Union Bl. R. Co., 184
N. Y. 391, 77 N. B. 615. An abutting owner
on a higliway, which is excluded in the de-
scription In his deed, cannot recover dam •

ages on account of any interest In the soil
of the highway. In case of the construction
of- a railroad therein. Keyser v. Lake Shore
& M. S. R. Co. [Mich.] 12 Det. Leg. N. 653,
105 N. W. 143. The mortgagee's right to
maintain a petition for the assessment of
damages for the taking of mortgaged prop-
erty depends entirely upon statute and can-
not be extended beyond the statutory terms
[Rev. Laws, c. 48, § 114; Id. c. Ill, §§ 112,
113] (Taber v. Boston, 190 Mass. 101, 76
N. B. 727), and a mortgagee cannot re-
cover damages, where his petition recites
that he has an unincumbered fee in the
land taken (Id.). A mortgagee who has
not taken possession under his mortgage
but who has gone on the property and
taken stone therefrom under a license from
the mortgagor and has negotiated with the
latter for a purchase of the property, has
no such possessory .title as to enable him
to maintain ar petition for the assessment
of damages as the owner of the property.
Id. Where the cost of changing a building
after widening a street was paid by the
tenants and the rentals paid were higher
after the widening, the life tenant in pos-
session of the building could recover no
damages from the city on account of the
widening. Himes v. Pittsburg, 213 Pa. 362,
63 A. 126.

95. The vendee of lands upon which a
railroad company tortiously builds its road,
depot buildings, etc., cannot recover of the
company damages for the tort, but the
right of action therefor remains in thi>
original owner. Bruce v. Seaboard Air Line
R. Co. [Fla.] 41 So. 883. The right to re-
cover damages resulting from a street im-
provement is in the owner of the property
injured at the time the Injury was sus-
tained, and not In his subsequent grantee.
Robinson v. Norwood Borough, 27 Pa. Su-
per. Ct. 481.

9». A right of action for damages caused
by the construction of a switch in front of
plaintiff's property Is barred by limita-
tions in six years. Romano v. Yazoo &
M: V. R. Co. [Miss.] 40 So. 150. A suit for
damages for change of a street grade, in-
stituted within four years from the time
of the change is not barred by the statute
of limitations. Civ. Code 1895, § 3898.
City of East Rome v. Lloyd, 124 Ga. 862,
53 S. E. 103. The two years' prescription
in Louisig-na applies only where there has
been a judgment of expropriation and the
corporation has entered Into possession
without payment of the compensation
awarded. Amet v. Texas & P. R. Co [La ]
41 So. 721, reafflrmlnif Mitchell v New
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of claim before suits against municipalities."'' In an acjtion by an adjoining prop-

erty owner against a railroad company and its contractors for injuries caused by

blasting operations in the construction of a railroad, the liability, if any, was joint

and neither was primarily or secondarily liable."' Where a right is given to "dam-
ages" to abutting property, all the statutory facts predicative of the right must be

averred."" An action to compel a railroad company to pay the value of"private prop-

erty occupied by it, as damages, is petitory and the burden of showing title rests

on plaintifE.^ Under a constitutional provision making a corporation constructing

a public utility along a street, under a franchise, liable for damages, it was neces-

Faryfor an abutting owner to prove as alleged that the embankment was con-

structed under a franchise.*

(§19) B. Suits in equity; injunction.'—Injunction will issue against the

taking of property without condemnation* and payment,^ or against unauthorized

Orleans, etc., B. Co., 41 La. Ann. 363, 6 So.
522. Again affirmed. Soovell v. St. Louis
S. W. R. Co. [La.] 41 So. 723. Where the
vendee of the company that constructed a
railroad in a street operated heavier trains
and used the road day and nlg-ht for haul-
ing freight, thus increasing the discomfort
and annoyance of an abutting owner, his
cause of action for damages did not arise
until the change in the use of the road.
Grossman v. Houston, etc., ft. Co. [Tex.]
IB Tex. Ct. Rep. 572, 92 S. W. 836. Where
a commercial steam railway was construct-
ed in a street in front of plaintiff's prem-
ises ten years before Its purchase by de-
fendant company and had been used all

that time by the original company in the
same way as used by the defendant com-
pany, plaintiff's action for damages from
noise, vibration, smoke and cinders, was
barred by the two-year limitation, and de-
fendant could assume that such claims had
been either adjusted or waived. Houston,
etc., R. Co. V. Grossman [Tex. Civ. App,!
89 S. W. 312.

97. A statutory provision •requiring all

claims for damages against a city to be
presented to the city council and filed with
the clerk within thirty days after they ac •

crue, as a condition precedent to action
thereon, applies to claims for damages by
the grading of a street. Seattle City Char-
ter, art. 4, § 29. This provision Is not In-
valid as not allowing a reasonable time to
present siich claims. Postel v. Seattle, 41
Wash. 432, 83 P. 1025. Under a statute pro-
hibiting suit against a county unless the
claim shall have first been presented to the
commissioners' court and been neglected
or rejected, a claim for damages resulting
from the establishment of a public road
across plaintiff's lands may be presented
after the commissioners' court has indi-

cated Its- Intention to appropriate the land,
although it has not actually appropriated
it. Rev. St. 1895, art. 790. Bell County v.

Flint [Tex. Civ. App.] 14 Tex. Ct. Rep. 256,

91 S. W. 329.

98. Gossett v. Southern R. Co., 115 Tenn.
376, 89 S. W. 737.

90. Pleading held sufficient. Birming-
ham R. Light & Power Co. v. dden [Ala.]
41 So. 129. In suing for "damage" to abut-
ting property, facts constituting some spe-
cial damage must be pleaded. Id.

1. Lindner v. Tazoo & M. V. R. Co., 116
La, 262, 40 So. 697.

2. Const. § 227. Birmingham R. Light &
Power Co. v. Oden [Ala.] 41 So. 129.

3. See 6 C. L. 1138.
4. The statutes of Missouri providing

for the ascertainment of damages to ad-
jacent owners when it Is proposed to dam
a water course, a private individual spe-
cially damaged by a dam erected without
such proceedings Is entitled to the remedy
by injunction, notwithstanding the power
and duty of officials to proceed in the name
of the people to protect the public from
such nuisance [Rev. St. 1899, § 8752]
(Scheurlch v. Southwest Mo. Light Co., 109
Mo. App. 406, 84 S. W. 1003), and notwith-
standing he has sued for and recovered
double damages therefor, under the statute
[Rev. St. 1899, § 8750] (Id.). Where the
abutting owner owns to the center of the
street, he can restrain the building of a
railroad thereon without his consent or
the acquirement of his title to the street.

~

Miller v. New York, etc., R. Co., 183 N. T.
123, 75 N. B. 1111. A judgment in short
form in such action, formerly permitted
by Code Civ. Proc. § 1022, where the trial
court found plaintiff to be the owner of
the premises but without finding whether
his title extended to the center of the
street, did not authorize the dismissal of
the complaint. Id.

Ag;ain.9t miuilclpalltles: Equity can en-
join a municipal corporation from opening
up and using as a street, against the own-
er's consent, land not condemned, dedicated,
or used as a street. McGourin v. De
Funlak Springs ffla.] 41 So. 541. Where a
bill for an injunction alleges and the proofs
show seisin and possession of land and an
attempt by a town to take and subject it
to public use on the ground of dedication,
but the dedication is not proved, an In-
junction should issue. Id. The jurisdic-
tion in equity to prevent the taking of
private property for public purposes, with-
out payment of compensation therefor, or

'

security for the same having been given,
is undoubted (Clayton v. Gilmer County
Court, B8 W. Va. 253, 52 S. E. 103), and
injunction lies in such cases even against
a county court (Id.). Where a proposed
change in street grade will seriously In-
jure abutting property and the damages
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or improper operation producing unnecessary damage/ subject to the usual equitable

considerations, such as laches/ irreparable injury/ and inconsequence of the in-

jury as compared with that resulting from injunction.' When the right to insti-

tute condemnation proceedings is contested, the proper remedy is to bring an ac-

tion in the court of common pleas in order that the court may, in the exercise of

its chancery powers, determine such right.^° Such an action is independent and

not ancillary to the condemnation proceedings,^^ and where the court grants a de-

have not been ascertained or paid, the
change may be enjoined. Hart v. Seattle,

42 Wash. 113, 84 P. 640. The taking of

property for street purposes, without the
owner's consent or statutory proceedings
therefor. Is unauthorized and Is a trespas.s

of a permanent character which may be
enjoined. Town of Syracuse v. "Weyriok
[Ind. App.] 76 N. B. 559. Where work in

grading- a street was begun without pre-
vious ascertainment of compensation for
damages as required by Const, art. 2, § 21,

an abutting owner, having no adequate
remedy at law, was entitled to an injunc-
tion restraining the work.' Graden v. Park-
ville, 114 Mo. App. 527, 90 S. W. 115. Where
at the time a person acquired his property,
the city had authority to make street im-
provements, he took his property subject
to such conditions and Is limited In his

remedies to those provided by law. De
Lucca V. North Little Rock, 142 P. 597.

6. Where condemned property is sought
to be taken without the payment or de-
posit of the compensation as required, an
injunction will Issue restraining such tak-
ing. Const, art. 12, § 9. Board of Directors
of St. Francis Levee Dist. v. Eeddltt [Ark.]
95 S. W. 482. The failure to m.ake or tender
due compensation to the landowner will
justify relief by injunction. Johnson v.

Clontarf [Minn.] 108 N. W. 521.

e. Where the grant permitted the laying
of a spur track across the land of the
grantor, with the condition, and limitation
that the track can be used only for cer-
tain specified business. Injunction will lie

to prevent the carrying of a greatly in-

creased business over this track without
compensation to the owner. Collins v.

Craig Shipbuilding Co., 7 Ohio C. C. (N. S.)

350. The fact that the owner of the land In

such a case might tender a deed and de-
mand compensation for the land occupied
by the track is no defense to an action to

enjoin the railroad company from unlaw-
fully continuing its use and possession of

the property. Id.

7. Laches will defeat the right of a

property owner to relief by injunction or
a decree for damages as an alternative
relief. Beers v. Chicago, etc., R. Co. [C. C.

A.] 141 F. 957. An owner who with full

knowledge of the facts and without ob-
jection, permits -work to be done and a
large amount of money expended In the ele-

vation of a track in a street, under re-
quirement of a city ordinance, is charge-
able with laches. Id. Where defendant
without right, but in good faith and under
color of legislative authority, and with no
objection by plaintiff for ten years, con-
structed a third elevated track. In a suit

to restrain the maintenance thereof as an

interference with plaintiff's easements of
light and air, the court could refuse an
injunction on condition of the payment of
damages where the damage to the de-
fendant and the public from the removal of
the track would be greatly in excess of
plaintiff's. Knoth v. Manhattan R. Co.,
109 App. Div. 802, 96 N. T. S. 844.

8. A bill by a railroad company to en-
join the condemnation of another right of
way across its own, on the ground that it
would inflict irreparable damages, was In-
suHlcient without an allegation of facts
and circumstances showing whether in a
legal sense the damage was irreparable
(South & W. R. Co. V. Virginia & S. B. E.
Co., 104 Va. 323, 51 S. E. 843), nor could
such a bill be maintained on the ground
that the defendant company had failed to
obtain previous permission from the state
corporation commission, where there was
no allegation of the failure to secure such
permission as required by law [Va. Code
1904, p. 576, § 1105e, cl. 52] (Id.). The
constitutional provisions of Arkansas pro-
hibiting the taking of private property for
public use without just compensation do
not entitle a lot owner to an injunction to
restrain the building of a viaduct on the
street in front of his lot where the dam-
age Is only incidental, he having ah ade-
quate remedy at law. Const. Ark. art. 2,

>§ 22; art. 12, % 9. De Lucca v. North Little
Rock, 142 F. 597. Equity will not, at least
in the absence of any allegation of finan-
cial irresponsibility, enjoin, until damages
are paid, the construction of a private dam-
in a navigable stream. In behalf of one who
fears the flooding of his lands, interruption
of access thereto, and Impairment of navi-
gation, where the act authorizing the work
in the interests of drainage makes provi-
sion for compensation for damages. Manl-
gault V. Springs, 199 U. S. 473, 50 Law. Ed.

. Bven if an abutting owner is entitled
to compensation for cutting trees In a
highway by a telephone company, his rem-
edy at law Is adequate and he Is not en-
titled to an Injunction. Hobbs v. Long
Distance Tel. & T. Co. [Ala.] 41 So. 1003.

9. Where an illegal occupation of a
street by a railroad company was not wan-
ton or negligent but owing to stress of
circumstances, a bill to enjoin the same^
was not dismissed, but a reasonable time
was given for abatement of the nuisance
or an agreement with the complainant.
Hall v. Pennsylvania R. Co. [Pa.] 64 A. 408.

10. Columbia Water Power Co. v. Nuna-
maker, 73 S. C. 550, 53 S. E. 996.

11. The rule that a bill filed on the eq-
uity side of a court to restrain suits at
law In the same court is ancillary to the
original court, does not apply to a suit In
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iBTirrer restraining order, he cannot dispense with the injunction bond required.^''

Parties^^—Under the Indiana statute, persons holding land for cemetery pur-

poses can enjoin the construction of a railroad on it, whether they hold the absolute

title or hold it in trust." The real owner of the -land is not precluded from en-

joining the further entry and,use of his land, especially where the petitioner be-

fore entry has notice of his claim of title, by the statute authorizing condemnation

proceedings against the apparent owner and entry and use of the land upon pay-

ment into court of the prima facie damages.^"

Pleading and proof.^^—Where a municipality is about to take land for street

purposes without the owner's consent or talcing the proper statutory steps therefor,

the complaint need not allege that defendant is insolvent or unable to pay any dam-
ages, or specify the amount of land to be taken.^'' Where the judge could properly

find that petitioner had not shown title to the land in question, there was no abuse

of discretion in refusing to grant the injunction prayed for.^*

' Decree^ judgment, or order}*

§ 80. Payment and distribution of sum awarded; title or interest requiring

compensation.^"—Under the Nebraska statute the payment must be made to the

owner of the land,^^' and all persons who have an interest in the land are owners
within the meaning of the statute.^ Apportionment may be made between adverse

claimants^' or claimants of interests in severalty,^* or the fund may be ordered paid

the common pleas to restrain condemnation
proceedings in a special statutory tribunal
•which on appeal could be taken to such
court. Columbia Water Power Co. v. Nun-
amaker, 73 S. C. 550, 53 S. B. 996.

12. Code Civ. Proo. 1902, § 243. Columbia
Water Power Co. v. Nunamaker, 73 S. C.

550, 53 S. E. 996.

13. See 5 C. L. 1138.
• 14. Burns' Ann. ?t. §§ 4708d, 4708e, 4708f.
McCann v. Mt. Gilead Cemetery Trustees
tind.] 77 N. E. 1090.

15. Mills' Ann. St. Colo., § 1726. Colo-
rado Eastern R. Co. v. Chicago, etc., R. Co.

[C. C. A.] 141 F. 898. Rev. St. U. S., § 720
[TJ. S. Comp. St. 1901, p. 581], prohibiting
the writ of injunction to stay proceedings
in a state cou^t, does not apply to the case
of a nonresident owner of land entered in

condemnation proceedings who has not
been made a party. Id. Nor does MillsJ
Ann. St. Colo., § 1726, providing that other
persons may become parties to the pro-
ceedings by cross petition, that statute be-
ing only permissive, preclude such nonres-
ident owner from the right of appeal by
injunction to the Federal court. Id.

le. See 5 C. K 1138.

17. Town of Syracuse v. Weyriok [Ind.
App.] 76 N. E. 559.

18. Haden v. Atlanta Northern R. Co.,

124 Ga. 399, 52 S. E. 431.

19. 20. See 5 C. L.. 1133.

21. State V. Missouri Pao. R. Co. INeb.]
105 N. W. 983.

22. A lien for taxes is such an Interest.

State V. Missouri Pac. R. Co. [Neb.] 105 N.
W. 983. Where a will devised land to a
devisee for life, with right to dispose of the
same from the time of her death, there
being no gift over, and the devisee conveyed
to a trustee for lier benefit, who reconveyed
to her, the devisee became seised of the land
and entitled to damages for a taking there-

j

of for public use. Raymond v,^ Com. [Mass.]
78 N. B. 514.

23. In New York the special term had
Jurisdiction to determine the controversy,
where the mortgagee petitioned for the
payment to him of damages awarded and
the owner's attorneys had previously filed
a lien on the award for their services.
Under the New York city charter (Laws
1901, p. 426, c. 466, § 1001). In re Crescent
Ave., 183 N. T. 14, 75 N. E. 937. Land un-
der lease with privilege of renewal was
condemned for railway purposes and a Jury
fixed the value of the part taken with dam-
ages to the residue, and in answer to a
special Interrogatory found that $15 of the
monthly rental of $115 was taken by reason
of the appropriation. Thereupon the court,
in the order of distribution, impounded
$1,200 of the share of the verdict awarded
by the Jury to the lessee for payment of
rent during the additional term in the
event the lease was renewed, or to be paid
in full to the lessor in the event the lease
was not renewed. Held that this was error
and that the court should have determined
the conflicting claims of the lessor and the
lessee in the award. Good v Droste S
Ohio C. C. (N. S.) 452.

24. A tenant is entitled to have his dam-
ages assessed and apportioned between his
landlord and himself (Douglas v. Indian-
apolis & N. W. Traction Co. [Ind. App.] 76
N. E. 892), but where he fails to plead any
interest in the land, he assents to a re-
covery of all damages by the landlord (Id.).
Riparian owners of land in severalty, on
both sides of a stream that would be dam-
aged by the construction of a dam for a
municipal water power, could orally agree
for the distribution of the compensation
therefor among them in particular propor-
tions and execute a deed inter se to carry
it Into effect. Rankin v. Harrisonburg, 104
Va. 524, 52 S. E. 555.



1320 EMINENT DOMAIN § 21. 7 Cur. Law.

into court to await the event of pending litigation between claimants.^" Invalid

street assessments levied against tbe property condemned cannot be deducted from

the award.^^

Lien and enforcement.^''

§ 21. Ownership or interest acquired.'^—The estate allowed to br acquired

by the enabling act/" unless a less interest is asked in the condemnation proceed-

ing,^" is acquired against all persons made parties to the proceeding."^ The prop-

erty does not become the private property of the condemning corporation in the

sense that it can appropriate it to uses of a private nature/^ but it must use the

property for the purposes for which it was condemned 9r submit to its reversion

at the suit of the state."" Although a private corporation is vested by the state

with a portion of its sovereign power the property is not taken, in condemnation

proceedings, by the state ;"^ nor is a railway company, in such proceedings, the agent

of the state, and the state has no ownership in the lands by virtue thereof."^ The
power granted to a railroad company to construct its road is a privilege only which

must be exercised in strict conformity to private rights."" A deed conveying land

to a railroad company for a right of way gives it no more rights in the land than

it would have acquired by condemnation."^ A talcing of an "entire tract of land

25. Where the title to property sought
to be condemned is in controversy in chan-
cery, the court may charge the jury in

the condemnation proceedings that the

damages should be paid to the county treas-

urer to abide the result of the chancery
suit. Eddleman v. Union County Traction

& Power Co., 217 111. 409, 75 N. E. 510.

20. In a proceeding to recover an award
for the condemnation of certain wharfage
rights under New York charter (Laws 1901,

p. 426, c. 466, § 1001), where It was sought
to deduct certain street assessments levied

against a pier condemned, the court had
.iurisdiction to determine the validity of

auch assessments, and on finding them void

to deny the city's right to deduct them.

In re City of New York, 114 App. Div. 519,

100 N. Y. S. 140.

27, 28. See 5 C. L. 1140.

29. While it is within the power of the

state to provide by statute that the fee

shall be taken (McCarty v. Southern Pac.

Co., 148 Cal. 211, 82 P. 615), yet it is

the rule that, in all cases where property
is taken for public use and an easement is

sufficient for the purpose of the use, the

fee will not be deemed to be appropriated

unless It Is so stated or necessarily Implied

either In the statute or the judgment of

condemnation. Under St. 1861, p. 355, c.

362; Act Apr. 9, 1862 (St. 1862, p. 153, c. 158),

5 8, and Acts 1861 (St. 1861, p. 358, c. 352),

§ 16, the City of Sacramento did not ac-

quire the fee of lands taken for the pur-
pose of a levee. Id.

30. Although a statute for the condem-
nation of land for constructing a ditch

provided that the corporation should be-
come seised In fee of the land [Rev. St.

1868, p. 130, c. 18, § 48] (Smith Canal or
Ditch Co. V. Colorado Ice & Storage Co.
[Colo.] $2 P. 940), yet a corporation asking
only for a right of way acquired merely an
easement and not an absolute fee (Id.),

and the landowner had such a right of

wav to convey water across the land so

condemned as would not interfere with the
superior easement of the corporation (Id.).

31. If a railway company fails to make
all parties interested in the land desired
for its purposes parties to the proceedings
or to give them notice thereof, it takes the
land subject to all prior liens. State v.
Missouri Pac. R. Co. [Neb.] 105 N. W. 983.
In such case the state's lien for delinquent
taxes is not qut off. Id. The mortgage
lien of one not a party to the proceedings
is not affected thereby. Stamnes v. Mil-
waukee, etc., R. Co. [Wis.] 109 N. W. 100^
The mortgage security cannot be impaired
so as to bind the mortgagee by an agree-
ment between the parties or by an appraisal
in condemnation proceedings without a
money equivalent therefor, the mortgagee
having an opportunity to be heard (Id.), and
the taking that must be made good to the
mortgagee, in the condemnation of a rail-
road right of way, covers the whole Injury
to the estate and not the mere value of the
strip of land taken [Rev. St. 1898, §§ 1848,
1853] (Id.).

32. State V. Centralla-Chehalls Blec. R.
& Power Co., 42 Wash. 632, 85 P. 344. A
railroad company having no power to grant
a longitudinal right of way along or beside
its track, and such use being inconsistent
with its proper use by the railroad com-
pany, such an easement will not be pre-
sumed from mere user. Johnson v. Phila-
delphia, etc., R. Co. [Del.] 62 A. 86.

33. State V. Centralla-Chehalls "Blec. R.
& Power Co., 42 Wash. 832, 85 P. 344.

34. 35. State v. Missouri Pac. R. Co.
[Neb.] 105 N. W. 983.

36. It was error to charge that, the
work of constructing a railroad opposite
plaintiff's premises being authorized by
law, defendant was liable only for its neg-
ligent prosecution, since it was not exempt
from responsibility for injuries to private
rights, whether resulting from negligence
or otherwise. Gossett v. Southern R Co 116
Tenn. 376, 89 S. W. 737.
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for a piiblie purpose, describing it as if unencumbered, includes an easement therein

as well as the fee.'^

§ 22. Transfer of possession and passing of title.^"—Payment of the compen-

sation assessed is ordinarily a condition precedent to the taking of possiession,*" ex-

cept where the taking is by the public,*^ though in some states entry before payment

is permitted either generally or on leave of court.*^ Where the damages resulting

from the vacation of a street were consequential, no property being actually taken,

it was unnecessary as a condition precedent to the vacation that the damages be

first ascertained.*^ Landowners cannot raise the question of the limit of the city's

indebtedness, in proceedings to condemn land for a street, for the property cannot

be taken until actual compensation has been made.** The payment of an award

gives the condemning corporation authority to take possession of the land for the

construction of its road, notwithstanding an appeal from the appraisers' award,*"

37. Shepard v. Suffolk & C. R. Co., 140
N. C. 391, 53 S. B. 137.

38. A town having taken land under St.

1893, p. 911, c. 277, for a site for buildings,
wells, etc., for w^aterworks, a right to flow
water over the land, which would interfere
with the use of tlie land, was included.
Inhabitants of Walpole v. Massachusetts
Chemical Co. [Mass.] 78 N. B. 140.

39. See 5 C. L. 1142.

40. State v. Missouri Pac. R. Co. [Neb.]
105 N. W. 983. In the erection of public
buildings, the making of public improve-
ments and the building of p-ublic highways,
such as railroads and canals, the exigencies
of the occasion sometimes make it very
advantageous to enter upon the property,
needed without delay (Aldridge v. Board of
Education, 15 Okl. 354, 82 P. 827), but such
entry before condemnation and payment Is,

unlawful (Id.).

41. Where prpperty is directly taken by
the state, the constitutional requirement is

satisfied if an impartial tribunal is provid-
ed for determining the question of com-
pensation, to which the owner may resort

and be heard, and the sum to which he is

entitled is made a charge upon the public
treasury of the state or some subdivision
thereof. Jolinson v. Clontarf [Minn.] 108

N. W. 521. The liability of the county is

BUflJcient security. Id. In proceedings to

condemn land for a street, delay in pay-
ment of damages did not stay the right of

the public to take possession. State v.

Jones, 139 N. C. 613, 52 S. E. 240. Law.s
1875, p. 157, c. 181, as amended by Laws
1885, p. 370, c. 211, authorizes a municipal-
ity to enter land to be condemned before
proceedings taken, to make surveys, etc.,

but requires an appraisement and payment
of damages before taking- possession, and
possession taken before that, without the
owner's consent, is trespass. Village of

St. Johnsville v. Smith, 184 N. T. 341, 77

N. B. 617. Damages assessed under Laws
1905, p. 84, c. 55, for the condemnation of

land by cities, must be paid before posses-

sion can be taken. City of Puyallup
[Wash.] 86 P. 215.

42. In New York, where it appears that

public interests will be prejudiced by de-

lay, the court may permit" the plaintiff to

enter Immediately upon depositing the sum

stated In the. answer as the value of the
land. Code Civ. Proc. § 3380. In re Niag-
ara L. & O. Power Co., 97 N. Y. S. 853.
Where the intention was to furnish elec-
tricity for lighting and street railway pur-
poses in an extensive and thickly settled
district for which contracts contemplating
early delivery had been made and the con-
struction of lines was in active prosecu-
tion, there was a public interest which
would be prejudiced by delay. Id. Said
§ 3380 is not unconstitutional under Const,
art. 1, § 6, as a taking of property without
compensation (Id.), and where defendant's
answer denied plaintiff's estimate of the
value and declined to make any estimate
themselves, the court could permit plaintiff
to enter on depositing an amount fixed by
the court. Under Code Civ. Proc. § 3382,
providing tha,t where the practice is not
expressly provided by law the court may
make all necessary orders. Id. In New
York the court may, under certain circum-
stances, direct that the plaintiff be per-
mitted to enter immediately on the land
sought to be taken. In re New York, etc.,

R. Co., 51 Misc. 333, 100 N. Y. S. 388. Under
Code Civ. Proc. § 3380, when an answer has
been interposed and public interests will
be prejudiced, plaintiff may be permitted to
enter on depositing the sum stated in the
answer as the value of the property. Id.
But where the answer alleged that such
value was $129,342, which plaintiff claimed
was grossly excessive, the court could not
grant permission for immediate entry upon
the deposit of $21,422.50, which plaintiff
alleged to be fair and ample to cover the
value of the property. Id.

43. Vartderburgh v. Minneapolis [Minn.]
108 N. W. 480.

44. State V. Superior Ct. for Whatcom
County, 42 Wash. 521, 85 P. 256.

45. Douglas v. Indianapolis & N. W. Trac-
tion Co. [Ind. App.] 76 N. E. 892. In Wis-
consin, the filing of the commissioners' award
and the payment of the amount thereof as
prescribed in the statutes vests the title and
exclusive use of the premises in the corpora-
tion, subject to an Increase or diminution ol
the award on appeal. Rev. St. 1898, §§ 1850,
1851. Murray Hill Land Co. v. Milwaukee
Light, Heat & Traction Co., 126 Wis. 14, 104
N. W. 1003. The fact that a landowner re-
fused to appoint an appraiser of damages in
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but failure to pay an increased award made on appeal works a divestiture.*" Un-

der the constitutional provisions of the states generally, title does not pass from

the owner of land appropriated to public use until compensation is actually made.*'

As the constitution prohibits a taking unless just and adequate compensation is first

paid, the power of the state to make such a trespass the basis of a special short

prescription is more than doubtful.*' Where, pending condemnation proceedings,

an order was entered of record whereby the company proposed to . construct and

maintain certain crossings, such order to be made a part of the judgment, but judg-

ment for damages was entered without mention of the order, and the owners agreed

with the company's successor, on payment of the damages, to transfer the benefit of

the judgment and deed the right of way, which was done, the company was re-

quired to make the crossings.*" The award as an entirety takes the place of the

land as regards a mortgage thereon. ""•

§ 23. Relinquishment or abandonment of rights acqwed.^^—Where there is

no adverse possession, nonuser does not of itself work an extinguishment of a rail-

road right of way acquired by condemnation.'*'' Abandonment is a question of in-

tent,^' which intent may be found as a fact from long nonuse,"* but in the absence

of legislation to that effect, mere nonuser does not of itself constitute an abandon-

ment.^° In Washington, property acquired by a boom company, by eminent do-

main, for its operations, reverts to the original owners or representatives on repay-

ment of the original cost, whenever the use of such property for such purpos'es

shall cease for one year,"" but this rule does not apply to lands acquired by pur-

chase and not by eminent domain."^

Employee's Liabiutt; Bntet, Writ op; Equitable Assiqnmeijts; Equitable Attach-
ment; Equitable Defenses, see latest topical Index.

street opening proceedings, when notified to

do so, but appealed, did not have the efeeot

to delay the opening of the street until the

appeal was finally determined. Creedmoor
Charter, Prlv. Acts 1905, p. 1006, c. 398. State

V. Jones, 139 N. C. 613, 52 S. E. 240.

40. Where defendants file no exceptions to

the award but receive it, and plaintiff ex-

cepts and has a trial on the issues so raised,

plaintiff must pay the additional award of

damages or lose all rights in the land. In-

dianapolis Northern Traction Co. v. Dunn
[Ind. App.] 76 N. B. 269.

47. Payment of the judgment recovered

by plaintiff for damages for appropriation of

his land without condemnation proceedings
was a condition precedent to the passing

of title, under Const. Kan. art. 12, § 4. Zim-
merman V. Kansas City N. W. R. Co. [C. C.

A.] 144 F. 622.

48. Amet V. Texas & P. R. Co. [La.] 41

So. 721.

49. Louisville & A. R. Co. V. Sale [Ky.]
93 S. W. 613.

50. That for land taken not divisible from
that for damage to what remains. Stamnes
V. Milwaukee, etc., R. Co. [Wis.] 109 N. W.
100. The gross award stands as a substitute for

the land, which the city takes free and clear

from incumbrances, and the rights, Interests,

and liens of parties are transferred to the
fund. In re New Tork, 114 App. Dlv. 519,

100 N. Y. S. 140.

51. See 5 C. L. 1143.

52. Hamlin v. Kansas R. Co. [Kan.] 85

P. 602.

Note: Abandonment Is wholly a matter

of Intent (Brunswick, etc., B. Co. v. Way-
cross, 91 Ga. 573; McClain v. Chicago, etc., R.
Co., 90 Iowa, 646; Scarritt v. Kansas City,
etc., R. Co., 148 Mo. 676; Conabeer v. New
Tork Cent. R. Co., 156 N. T. 474; Junction R.
Co. V. Ruggles, 7 Ohio St. 1; Rutland R. Co.
v. Chaffee, 71 Vt. 84), and nonuser, while
not alone sufilcient, is admissible as evi-
dence of an intent to abandon (McClain v.
Chicago, etc., R. Co., 90 Iowa, 646). The
question is ordinarily one for the jury.
Tennessee, etc., R. Co. v. Taylor, 102 Ala.
224. Misuse of the easement does not
amount to an abandonment of which the
landowner may take advantage, though it

may give him a cause of action for damages
resulting to him from the misuse. Merri-
mao Riv. Lock Co. v. Nashua, etc., R. Co.,
104 Mass. 1, 6 Am. Rep. 181; Gurney v.
Minneapolis Union Elevator Co., 63 Minn. 70.
Neither does transfer of rights to another
company give the landowner any reason to
claim an abandonment, the property continu-
ing to be used for railroad purposes. Marl-
ing v. Chicago, etc., R. Co., 67 Iowa, 3?1; Crol-
ley V. Minneapolis & St. Louis R. Co., 30 Minn.
541. But see Blakely v. Chicago, etc., R. Co.,
46 Neb. 272; Lyon v. McDonald, 78 Tex. 71.

53, 54, 55. Nicomen Boom Co. v. North
Shore Boom & Driving Co., 40 Wash. 315, 82
P. 412.

56. 1 Ballinger's Ann. Codes & St. § 4378.
Nicomen Boom Co. v. North Shore Boom &
Driving Co., 40 Wash. 315, 82 P. 412.

57. Nicomen Boom Co. V. North Shore
Boom & Driving Co., 40 Wash. 316, 82 P.
412.
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BQ,iriTY.

§ 1. Nature of, and General Principles
Controlling, Equity (1333).

§ 2. Equity Jurisdiction and Occasions fop
aellef (1334).

A. In General (1324). Effect of Code or
Statutory Provisions (1325).

B. Maxims and Principles Controlling the
Application of Equitable Relief

, (1327). General Principles and
Maxims (1327). Clean Hands (1328).
Existence of Adequate Remedy at
Law (1329). Doing Complete Jus-
tice (1335). Multiplicity of Suits
(1336).

C. Occasions for, and Subjects of, Equi-
table Relief (1337).

§ 3. Laches and Acquiescence (1347). Ex-
cusable Delay (1350). Application of Anal-
ogous Statutes of Limitation (1350).

§ 4. Practice and Procedure In General
(1351).

§ 5. Parties (1352).
§ e. Pleading (1354).
A. General Rules (1354).
B. Original Bill, Petition, or Complaint

(1354). Multifariousness (1355).
Prayer (1357).

C. Amended and Supplemental Bills,
Complaints, or Petitions (1358).

D. Cross Bill or Petition (1359).
E. Demurrer (1361). Grounds (1361).

Form (1362). Effect of, and Pro-
cedure on, Demurrer (1362).

P. Plea (1364).
G. Answer (1365). Verification (1366).

Effect of Answer (1366). As Evi-
dence (1367). Admissions (1368).

H. Replication, Exceptions, and Motions
(1368).

I. Issues, Proof, and Variance (1369).
J. Objections and Wai'ver Thereof (1369).

§ 7. Taking Bill as Confessed or on De-
fault (13G0).

§ 8. Abatement and Revival (1370).
§ 0. Dismissal (1371). Voluntary Dismis-

sal (1371). Involuntary Dismissal (1371).
Effect (1371). Vacation of Order (1371).

§ 10. Trial by Jury or Master, their Ver-
dicts and Findings (1372).

I 11. Evidence (1375).
§ 12. Hearing or Trial (1376).'

§ 13. Findings by the Court and Decree,
Judgment, or Order (1376). Decree (1377).
Effect and Construction (1378). Measure of
Relief (1378). Modifloation and Amendment;
Vacation and Setting Aside; Collateral At-
tack (1378).

§ 14. Rehearing (13S0).

§ 15. Bill of Review (1380). Time for
Bill; Laches (1381). Grounds (1381). Ap-
plication and 'Proceedings (1382).

§ 16. Other Equitable Remedies for
Which no Specific Title is Provided (1383).
Bill Quia Timet (1383). Bills of Peace
(1383).

Scope of title.—This title is confined to a general treatment of equity principles

and procedure, the specific application of such principles to particular subjects^ and

the consideration of particular equitable remedies^ being more, particularly and ex-

haustively treated of under their own appropriate titles. Separate articles are

also devoted to various matters of practice and procedure,^/and in so far as pleading

in equity has been made by statute to conform to the rules applicable to actions at

law, the former is treated of in connection with the latter.* The equity jurisdiction

of particular courts is likewise treated of elsewhere.^

§ 1. Nature of, and general principles controlling, equity.^—The difference

between courts of law and of equity lies in. the variance of their several capacities

to protect the rights of the parties appealing to them for relief.'^

1. See such titles as Assignments, 7 C. L.

277; Assignments for Benefit of Creditors, 7

C. L. 286; Estoppel, 5 C. L. 1285; Fraud and
Undue Influence, 5 C. L. 1541; Fraudulent
Conveyances, 5 C. L. 1556; Liens, 6 C. L. 451;

Mistake, and Accident, 6 C. L. 678; Penalties
and Forfeitures, 6 C. L. 996; Trusts, 6 C. L.

1736.
2. See such titles as Accounting, Action

for, 7 C. L. 19; Cancellation of Instruments,
7 C. L. 517; Creditors' Suit, 7 C. L. 1007; Dis-
covery and Inspection, 7 C. L. 1167; Divorce,

7"C. L. 1175; Foreclosure of Mortgages on
Land, 5 C. L. 1441; Injunction, 6 C. L. 6;

Marshalling Assets and Securities, 6 C. L.

520; Partition, 6 C. L. 897; Quieting Title,

6 C. L. 1183; Receivers, 6 C. L. 1250; Reforma-
tion of Instrumeri'ts, 6 C. L. 1279; Restoring
Instruments and Records, 6 C. L. 1310; Spe-
cific Performance, 6 C. L. 1498; Subrogation,
6 C. L. 1581.

3. See such titles as Appeal and Review,
7 C. L. 128; Appearance, 7 C. L. 251; Agree-

ment and Conduct of Counsel, 7 C. L. 257;
Continuance and. Postponement, 7 C. L. 757;
Costs, 7 C. L. 956; Dockets, Calendars and
Trial Lists, 7 C. L. 1192; Defaults, 7 C. L.
1122; Depositions, 7 C. L. 1129; Discontinu-
ance, Dismissal and Nonsuit, 7 C. L. 1155;
Examination of Witnesses, 5 C. L. 1371; Inter-
pleader, 6 C. L. 163; Limitation of Actions,
6 C. L. 465; Masters and Commissioners, 6 C.
L. 607; Motions and Orders, 6 C. L. 702;
Process, 6 C. L. 1078; Reference, 6 C. l!
1272; Removal of Causes, 6 C. L. 1292; Sav-
ing Questions for Review, 6 C. L. 1385; Stay
of Proceedings, 6 C. L. 1550; Trial, 6 C. L.
1731; Venue and Place of Trial, 6 C. L. 1806-
"Witnesses, 6 C. L. 1975.

4. See Pleading, 6 C. L. 1008.
5. See Jurisdiction, 6 C. L. 267.
6. See 5 C. L. 1144.
7. Baltimore & N. T. R. Co. v. Bouvier

[N. J. Bq.] 62 A. 868.
IVotei "The quality of Justice or injustice

in a given transaction does not depend upon
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§ 2. Uquity jurisdiction and occasions for relief. A. In, general.^—The jur-

isdiction of equity is determined by the facts alleged." and not by the pleader's con-

clusions as to the character of such facts/" or by the prayer for relief based there-

on," but even allegations of jurisdictional facts are unavailing unless supported by

proof.^^ Lack of jurisdiction in the bill may be cured by the filing al a cross bill

setting up a case for eqjiitable relief.^^ Consent cannot confer jurisdiction^* but it

may resolve a doubt in regard thereto.^'' Failure to raise the question in proper

time may influence the court in favor of jurisdiction/* or may even operate as a

waiver of the objection.^^ On the other hand it is broadly laid down that objections

for jurisdictional defects may be raised at any stage of the proceedings/" provided

only that they be raised before the making of the findings of fact/' or the court may
act thereon of its own motion.^" Thus it appears that there is an apparent conflict

between some of the cases on this point, but most, if not all, of these eases may be

harmonized under what seems to be the true rule, which is that where there is a

total want of equity jurisdiction the objection cannot be waived by anything short of

going to trial and taking the chance of a favorable termination of the suit before

making the objection, but that where a given case is within the general jurisdiction

or vary with the name or character of the
court under whose jurisdiction it is brought
for consideration. What is considered unjust
in a court of equity is also considered unjust
in a court of law, and so says Justice Depue
in North Hudson County R. Co. v. Booraem,
28 N. J. Bq. 450. It is felt to he quite as
unjust by a common-law judge for a trustee
of the legal title to eject the cestui que
trust and hold the subject of the trust
against him as it was by the equity judge.
The difference, and the only difference, be-
tween the two courts, lies in the variance in
their several capacities to protect the rights
of the cestui que trust. It is a mere matter
of judicial machinery. • » • Aristotle
(Ethics, book 5, c. 10) defines equity as 'a

better sort of justice, which corrects legal
justice where the latter errs through being
expressed in a universal form and not tak-
ing account of particular cases.' And Gro-
tius condensed this definition into the modern
one, namely: 'Equity is the correction of the
law, wherein by reason' of its universality It

is deficient.' "—Prom Baltimore & N. T. R.
Co. V-. Bouvier [N. J. Eq.] 62 A. 868.

8. See 5 C. L,. 1144.

9. United States v. Bitter Root Develop-
ment Co., 200 U. S. 451, 50 Law. Ed. .

10. Charges of fraud, conspiracy, and
breach of trust will not confer equity juris-

diction where they are not sustained by the
facts alleged. United States v. Bitter Root
Development Co'., 200 U. S. 451, 50 Law. Ed.

11. Necessary allegations cannot he sup-
plied from the prayer. Jacohy v. Punk-
houser [Ala.] 40 So. 291. Fact that prayer
was for legal relief only did not prevent
the court from taking jurisdiction where the
allegations of the bill were sufficient. Rugg
V. Lemly [Ark.] 93 S. W. 570.

12. Where the jurisdictional facts are not
proved, equity will not retain jurisdiction In
order to grant purely legal relief. Pennsyl-
vania Coal & Coke Co. v. Jones, 30 Pa. Super.
Ct. 358.

13. Dickinson v. Arkansas City Imp. Co.

[Ark.] 92 S. W. 21.

14. W^illlams v. Wetmore [Pla.] 41 So. 54B.

15. Williams v. Wetmore [Pla.] 41 So. 545.
In cases of concurrent jurisdiction the con-
sent of the parties may influence the court
to assume jurisdiction of the particular-case.
Daab v. New York Cent. & H. R. Co. [N. J.

Eq.] 62 A. 449.

16. Venable v. Shafer, 7 Ohio C. C. (N. S.)

337.

17. When no motion Is made to transfer
a case to the law court, the right to object
to the jurisdiction of the court of equity is

waived. Harris v. Umsted [Ark.] 96 S. W.
146. As to waiver of objection on the ground
of existence of an adequate remedy at law,
see post, this section, subd. B, Existence of
Adequate Remedy at Law.

18. Haydon v. St. Louis & S. P. R. Co.
[Mo. App.] 93 S. W. 833. Lack of jurisdic-
tional amount appearing from pleadings and
proof may be raiseH at hearing. Brassington
V. Waldron [Mich.] 1? Det. Leg. N. 1011, 107
N. W. 100. See Jurisdiction, 6 C. L. 267.

19. Owens v. Goldie, 213 Pa. 579, 62 A.
1117, dlst'g Pennsylvania R. Co. v. Bogert,
209 Pa. 589, 59 A. 100.

20. Total want of equity jurisdiction. Hay-
don v. St. Louis & S. P. R. Co. [Mo. App.]
93 S. W. 833. Pormerly, in the practice of
the Pederal courts, jurisdiction of a case
commenced originally in a circuit court of
the United States attached if the bill of
complaint contained sufficient averments
of the Jurisdictional facts, and to oust
the court of Jurisdiction the defendant
was required to contest the Jurisdic-
tion by a special plea, hut under the
statutes now governing the practice' the
Pederal courts are required on their own
motion to disclaim jurisdiction at any stage
of a case if satisfied that any essential fact
does not exist. Therefore, whenever the rec-
ord shows upon its face that there is a con-
troversy as to a jurisdictional fact, the court
may require proof to support a finding to
eliminate such question, or else assume that
it does not have jurisdiction. Klenk v.
Byrne, 143 P: 1008.
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of equity the question whether such jurisdiction will he exercised is within the sound

discretion of the court and objections to the exercise of or the failure to exercise

such jurisdiction must be taken in limine.''^ It is very generally held thaJt jurisdic-

tional objections cannot be raised for the first time on appeal.^^ Questions relating

to the hearing on jurisdictional objections are treated elsewhere.^'

Only courts vested with equitable jurisdiction can grant equitable relief,''* nor

can purely equitable relief ordinarily be granted in an action at law^^ or upon a

purely legal cause of action,^" but in some states equitable defenses may be inter-

posed in actions at law.^' A suit at law which has been abandoned is no bar to a suit

in equity upon the same cause of action/' but where a party invokes both law and

equity at the same time he cannot, after an adverse decision in equity, insist upon

a decision at law.^" The distinction between legal and equitable causes of action

and proceedings is also important as bearing upon the conclusiveness of the find-

ings of the trial court.^" The question as to whether a controversy is legal or

equitable may arise in connection with the plaintifE's capacity to sue,^^ and some-

times the question arises as a preliminary to the correct solution of the .problems

presented on the merits.'^

A court of equity has power to protect its jurisdiction by punishing for con-

tempt.^'

Effect of code or statutory provisions.^*—The most sweeping statutory provi-

sions relative to the distinction between law and equity are those abolishing the

distinction between actions at law and suits in equity, but even these provisions do

not abolish the distinction between legal and equitable principles,'* though such dis-

81. Southern Pac. R. Co. v. V. S., 200 U. S.

341, 50 Law. Ed. -—

.

23. Owens v. Goldie, 213 Pa. 579, 62 A.
1117; Lloyd v. Simons [Minn.] 105 N. W. 902.

Where both parties submitted a boundary
dispute to a court of equity, defendant could
not object to jurisdiction for first time on
appeal. Williams v. Wetmore [Fla.] 41 So.

545. Want-of equity jurisdiction cannot he
raised on appeal as ground for reversal.

Const. 1890, § 147. Mississippi Fire Ass'n v.

Stein [Miss.] 41 So. 66. When a bill is framed
and tried as a bill in equity without objec-
tion, the defendant cannot object on appeal
that the case was at law and should have
been brought up by writ of error. Madden
V. McKenzie [C. C. A.] 144 F. 64. See Sav-
ing Questions for Review, 6 C. L. 1385; Ap-
peal and Review, 7 C. L. 128.

33. See post, 5 12, Hearing or Trial.

24. Municipal court could not pass upon
the validity of a release of claim for com-
pensation in an application by a city em-
ployee for leave of absence on ground that

the applicant did not understand the English
language well enough to know the effect of

the paper signed by him. Tepidino v. New
York, 98 N. Y. S. 693. See Jurisdiction, 6 C. L.

267.
35. A plain action at law upon a married

woman's note cannot be turned Into an
equitable action and such relief given as is

grantable only in equity. Bailey v. Fink
[Wis.] 109 N. W. 86.

26. As in action for recovery of damages
for breach of contract. Todd v. Bettlngen

[Minn.] 107 N. W. 1049.

27. See post this section, subd. Effect of

Code or Statutory Provisions.

28. Mellerlo v. Freeman, 211 Pa. 202, 60
A. 735.

29. Where, pending a rule to show cause
why a judgment should not be opened, the
defendant sued in equity to cancel the Judg-
ment, he could not, after the dismissal of
his bill, complain of the discharge of the rule
without decision. Mellerio v. Freeman, 211
Pa. 202, 60 A. 735.

30. Ex parte Wallace, 73 S. C. 109, 52 S. E.
873. See Appeal and Review, 7 C. L. 128;
Verdicts and Findings, "6 C. L. 1814.

31. Right of married woman to sue hus-
band. Muller V. Witte [Conn.] 62 A. 756.
A bill seeking merely the recovery of a legal
debt arising out of a loan made by a wife to
her husband, or out of an agreement made
between them, calls for only legal relief. Id.

32. An action by a county against an ex-
position company to recover land no longer
used by the company for giving fairs, and for
rents and profits is one for the recovery of
real property under Rev. St. § 5781, notwith-
standing there are allegations which seem
to call for some form of equitable relief.
Toledo Exposition Co. v. Kerr, 8 Ohio C. C.
(N. S.) 369.

33. The vice chancellor may hear con-
tempt proceedings arising out of a suit be-
fore him, though such proceedings were not
referred to him by the chancellor and though
the contempt consisted of an attempt to
influence improperly the administration of
justice by compelling an affiant to 'make a
false affidavit contradicting a previous affi-

davit jnade by him in the same cause. Sea-
stream V. New Jersey Exhibition Co. [N. J.

Eq.] 61 A. 1041. See Contempt, 7 C. L. 746.
34. See 5 C. L. 1145.
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tinction is thus rendered important only as bearing upon matters of pleading^" and

practice.^'' Another radical statutory change is that equitable defenses may be in-

terposed ih actions at law/' thus carrying the case into equity/" .but the facts thus

pleaded must constitute an equitable and not legal^" defense.^^ The rule is not

uniform as to whether an equitable defense may include matters calling for affirmar

tive relief.*^ Statutes , creating special remedies for wrongs already cognizable in

equity do not impliedly deprive equity of jurisdiction/' nor will the statutory en-

largement of an equitable remedy so as to make it concurrent with a legal remedy

destroy the equitable nature of the equitable remedy/* but statutes giving a party

35. Dewey v. Shreiber Implement Co.
[Idaho] 85 P. 921; Madden v. McKenzle [C. C.
A.] 144 F. 64.

38. See Pleading, 6 C. L. 1008.
37. Under Alaska Code Civ. Proc. [Car-

ter's Codes Alaska, p. 145, § 1] the question
whether a complaint states a legal or equi-
table cause of action Is material only as
affecting the procedure according ,to which
the case shall be tried. Madden v. McKen-
zie [C. C. A.] 144 F. 64. See Appeal and Re-
view, 7 C. L. 128; Dockets, Calendars and
Trial Lists, 7 C. L. 1192; Jury, 6 C. L. 316;
Trial. 6 C. L. 1731.

38. Code Pub. Gen. Laws 1904, art. 75, §§
86, 88. Albert v. Freas [Md.] 64 A. 282. Rev.
St. 1898, § 2657. Chicago & N. W. R. Co. v.

McKeigue, 126 "Wis. 574, 105' N. W. 1030.
Under Rev. St. 1899, § 606, an equitable title

may be set u^ as a defense in ejectment by
the owner of the legal title. Shaffer v. Detie,
191 Mo. 377, 90 S. "W. 131. Rev. St. o. 84,

§§ 17-21. Hurd v. Chase, 100 Me. 561, 62 A.
660. In a real action to recover a life estate
the court had power to look behind the in-

strument reserving an absolute life estate in

order to ascertain whether the reservation
was in fact unconditioned or only as security
for some obligation. Id.

39. "Where vendor sued at law to enforce
contract of sale and vendee set up equitable
defense, the case was thus carried into

equity, and It was within the province of

the chancellor to determine whether the
contract was fair and equitable and to grant
or refuse relief accordingly. Bridgewater v.

Byassee [Ky.] 93 S. "W. 35. -An equitable de-
fense with prayer for affirmative relief

changes an action at law to one in equity.

Shaffer v. Detie, 191 Mo. 377, 90 S. "W. 131;

Bouton V. Pippin, 192 Mo. 469, 91 S. W. 149^.

40. Estoppel in pais held not pleadable as
equitable defense. Albert v. Freas [Md.] 64

A. 282. To an action for breach of a lumber
contract, a plea on equitable grounds to the
effect that the real consideration for the con-
tract sued on was another contract or com-
bination entered Into by the parties
with three other lumber dealers, design-
ed to control the price of lumber in that port,

which other contract or combination the
plaintiff had violated, and that by mistake
of law the latter was not written into the con-
tract sued on, was bad as setting up a purely
legal defense as an equitable one. Pensacola
Lumber Cq. v. Sutherland-Innes Co. [Fla.]

39 ^o. 789. An answer In an action on a su-
persedeas bond alleging an agreement be-
tween the Judgment creditor and debtor
whereby the latter was induced not to pay
the Judgment, ti;iough he was solvent at the

time, and that he subsequently died leaving
an insolvent estate, did not set up an equi-
table defense so as to require a transfer of
the case to the chancery docket. United
States Fidelity & Guaranty Co. v. Boyd [Ky.]
94 S. W. 35. Ill an action for the
price of merciiandise, an answer which
alleged that the order for the mer-
chandise was subject to cancellation on
certain conditions and that pursuant to such
conditions it was cancelled set up a legal
and not an equitable defense. Equitable
Mfg. Co. V. Thomasson [Ark.] 95 8. "W. 459.
Where a railroad company in an action for
injury to stock pleaded a contract limiting
its liability to Injuries on its own line, a
replication alleging a mistake in the con-
tract and that the contract was really to
carry the stock to a certain point beyond the
terminus of defendant's line set up purely
legal matter. Cincinnati, etc., R. Co. v. Pen-
dleton [Ky.] 96 S. W. 434.

41. To require the municipal court to cer-
tify a case to the district court, under Sp.
Laws 1889, c. 351, p. 999, § 22, on the ground
that an equitable defense has been interpos-
ed, the answer must set forth facts suffi-

cient to constitute a defense. Selover v. "Wil-
liams [Minn.] 107 N. "W. 960.

42. In Florida it is held that equitable
pleas in actions at law must be purely defen-
sive. Pensacola Lumber Co. v. Sutherland-
Innes Co. [Fla.] 39 So. 789. In Missouri an
equitable defense may include a prayer for
affirmative relief. Bouton v. Pippin, 192 Mo.
469, 91 S. "W. 149. In "Wisconsin, facts calling
for affirmative relief must be set up by way
of counterclaim. Chicago & N. "W. R. Co. v.

McKeigue, 126 "Wis. 574, 105 N. W. 1030.
43. That the anti-trust act making a con-

spiracy in restraint of trade a crime does not
deprive equity of jurisdiction to restrain
such a conspiracy. Leonard v. Abner-Drury
Brewing Co., 25 App. D. C. 161. Quere
whether, if the wrongs complained of would
be remediless save by resort to the anti-trust
act, any party other than the United States
could invoke the jurisdiction of equity to
restrain their commission. Id. The statute
providing for proceedings to compel a rail-

road company to construct crossings did not
deprive a landowner of the right to speciflc
performance of a contract, entered into prior
to the enactment of the statute, whereby the
company agreed to construct several cross-
ings on complainant's land, the statutory
remedy not being as adequate and complete
as the equitable remedy. Baltimore & O. S.

"W. R. Co. V. Brubaker, 217 111. 462, 75 N. B.
523.

44. Equitable remedy to quiet title not
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an adequate remedy at law are sometimes construed as depriving equity of juris-

diction.*' A state legislature cannot enlarge or diminish the equity jurisdiction

of the Federal courts/" but a statutory change as to procedure may be recognized

and followed by the Federal courts.*^

In some states the jurisdiction of courts of equity is limited by the amount in

controversy.*'

(§ 2) B. Maxims and principles controlling the application of equitdble re-

lief. General principles and maxims.*^—Conscience, good faith, and reasonable

diligence are all necessary to call a court of equity into activity.^" A court of equity

wiU not exercise its jurisdiction uselessly,"^ or where no right has been violated,''^

or to enforce a hard and unconscionable bargain,"' and one who seeks equity must

do equity."* Equity looks to the substance and not the form,"" and will regard that

as done which ought to have been done,"° and will not allow that to be done indirectly

which may not be lawfully done directly."^ Equity aids only the vigilant"' and will

compel a party to bear the consequences of his own negligence as against one not in

fault."' Equity abhors forfeitures"" and penalties,"^ but favors compromise settle-

destroyed by statute giving a party out o(
possession the benefit of such remedy and
tlius making it concurrent with ejectment.
Costello V. Muheim [Ariz.] 84 P. 906.

45. Whatever jurisdiction equity may
have had to grant relief to an evicted tenant
on account of improvements was taken away
by the occupying claimants' law which gives
an adequate legal remedy in all such cases
where equitable relief could be administered
In the absence of the statute. Van Tassell v.

"Wakefield. 122 111. App. 32.

46. A Federal court, therefore, cannot en-
join a state tax on the sole ground of ille-

gality, though a state statute makes illegal-

ity a ground for such relief in the state

courts. Illinois Life Ins. Co. v. Newman, 141

F. 449. A state statute extending or defin-

ing the rule that complainant must offer to

do equity will not affect the jurisdiction of a

Federal court, and hence the right of a Fed-
eral court to pass upon a claim asserted by
the defendant under a tax title was not af-

fected by 2 Ban's Ann. Codes & St. §§ 5678-

5680, requiring that complainant in such a

suit must have tendered the amount justly

due. It will be sufficient if the bill offer to

submit to such terms as the court may im-

pose. Klenk v. Byrne, 143 F. 1008.

47. Right under Mont. Civ. Code § 1891 to

sue In one action all parties infringing a wa-
ter right and to have all rights pertaining

thereto settled in one judgment. Ames
Realty Co. v. Big Indian Min. Co., 146 F.

Note: For an instructive discussion of

the effect of state statutes on Federal equity

jurisdiction, see Holland v. Challen, 110 U. S.

15, 28 Law. Ed. 52.

48 Under Code Pub. Gen. Laws 1904, art.

16 S 102, courts of equity have no jurisdic-

tion where the damages or amount claimed

iq less than $20. Kenneweg v. Allegany

county Com'rs 102 Md.
.
119, 62 A. 249.

Where lack of jurisdictional amount ap-

pears on the face of the bill the objection

mav be reached by demurrer, otherwise the

objection must be taken by plea or answer,

though in any case where the defect appears

from the pleadings or proofs the objection

may be raised at the hearing. Brassington

V. Waldron [Mich.] 12 Det. Leg. N. 1011, 107
N. W. 100. See Jurisdiction, 6 C. L. 267.

49. See 5 C. L. 1146.
50. Bibber v. Carville [Me.] 63 A. 303.
51. Will not construe void contract.

Gueutal v. Gueutal, 98 N. T. S. 1002.
62. A party who conceived the idea of

combining certain industries had no right in
the idea which could be protected by equity
as against another party who appropriated
the idea and carried it out. Haskins v. Ry-
an [N. J. Eq.] 64 A. 436.

53. By specific performance. Kilpatrick
V. Wiley [Mo.] 95 S. W. 213.

54. Equity will not enforce a contract un-
less the applicant himself has performed or
is ready to perform his part. Havre de
Grace Real Estate & Power Co. v. Havre de
Grace, 102 Md. 33, 61 A.'662. In a suit to
annul a bond for a deed and to foreclose the
defendant's interest in the property the com-
plainant will be compelled to give the de-
fendant a reasonable opportunity to redeem.
Higginbotham v. Frock [Or.] 83 P. 536.

Where the owner of land invokes the aid of
a court of .equity to recover it from an oc-
cupying claimant, he must compensate the
claimant for all beneficial improvements in

good faith placed thereon by such claimant.
Wakefield v. Van TasseU, 218 111. 572, 75 N.

E. 1058. Party asking relief from forfeiture
for nonpayment of claim barred by limita-
tions must pay amount equitably due. Peo-
ple V. Freeman, 110 App. Div. 605, 97 N. T.

S. 343.

65. Mitchell v. Hannah, 121 111. App. 597.

In suit to enjoin payment of appropriation
for acquisition of Panama Canal right of

way, the United States held to be the sub-
stantial owner of the soil and to have ac-
quired substantial sovereignty over the same.
Wilson V. Shaw, 25 App. D. C. 510.

66. Wright V. Breckenridge, 125 Iowa 197,

101 N. W. 111.

57. Injunction not allowed where only ef-

fect was to dispossess a tenant, the land-
lord's remedy being at law. Mitchell v. Han-
nah, 121 111. App. 597.

68. Bibber v. Carville [Me.] 63 A. 303. See

post § 3, Laches and Acquiescence.
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ments.'^ On a conflict of equities strength of equity will overcome priorily as to

time."'

Clean hands.^*—He who comes into equity must do so with clean hands."^ Un-

der this maxim a party may be debarred from interposing' an equitable defense in

an action at law/" or may be precluded from objecting to the jurisdiction of equi-

ty/'' or may lose his right to relief by his conduct pending the litigation."" Ex-
amples of a still broader application of this maxim are that a release of the right

.

to relief against a principal wrongdoer will bar a suit against mere accessories,"' and

that negligence may bar a suit for fraud."" Where a party comes within the opera-

tion of this maxim, parties claiming under and in privity with him will also be

barred.''^ The maxim is applicable only when the party seeking the relief is guilty

of reprehensible conduct in connection with the matter as to which the relief is

sought.''^ Fraud induced by the defendant by his own fraud upon the complainant

will not place the latter in pari delicto as to relief against the former.'^'

59. Maker of note who delivers It with
blanks unfilled must hear consequences of al-
teration by filling in of blanks as against
an innocent holder for value without notice.
Humphrey Hardware Co. v. Herrick [Neb.]
101 N. "W. 1016.

60. Brewster v. Lanyon Zinc Co. [C. C. A.]
140 P. 801; Yeiser v. Portsmouth Sav. Bank
[Neb.] 106 N. "W. 784; Higginbotham v. Frock
[Or.] S3 P. 536; Wheeling & B. G. K. Co. v.

Triadelphia [W. Va.] 52 S. B. 499; Thornton
V. Natchez [Miss.] 41 So. 498; People v. Free-
man, 110 App. Div. 605, 97 N. Y. S. 343; Bar-
low V. McDowell, 118 111. App. 506. See post
this section, subd. C, Occasions and Sub-
jects of Equitable Relief.

Bl. Miller v. Willett [N. J. Bq.] 62 A. 178.

62. Haydon v. St. Louis & S. P. B. Co.

[Mo. App.] 93 S. W. 833.

63. But the strength of the prevailing
equities must be substantial and bas-

ed upon solid grounds and not upon mere
fanciful or sentimental ones. Indiana Match
Co. v. Kirk, 118 111. App. 102.

64. See 5 C. L. 1146.

65. Sioux City v. Chicago & N. W. R. Co.

[Iowa] 106 N. W. 183; Little v. Cunningham,
116 Mo. App. 545, 92 S. W. 734. While parties

to a fraudulent transaction are, as respects

each other, bound thereby, a court of equity

will neither enforce nor avoid the transac-

tion at the demand of either party. Roche
v. Hoyt [N. J. Bq.] 64 A. 174. Party, who by
fraudulent representations obtained money
to purchase land and then failed to complete
the purchase and let the land be sold for

taxes, denied relief as against the lender,

who, to save himself, completed the purchase
and took title in himself. Slater v. Gribbel,

41 Wash. 168, .83 P. 19. The fact that a party
seeking to enjoin a city from engaging in the

coal business was a member of a combina-
tion of dealers in violation of Comp. Laws
1897, §§ 11,377, 11,378, 11,379, was proper to

be considered in determining whether com-
plainant came into court with clean hands.
Baker v. Grand Rapids [Mich.] 12 Det. Leg.
N. 879, 106 N. W. 208. A computing scale

sought to be protected by Injunction from
derogatory circulars disseminated by defend-

ant held.'as a matter of fact, to be a dishon-

est scale and not entitled to the protection of

enuitv Toledo Computing Scale Co. v. Com-
puting Scale Co. [C. C. A.] 142 P. 919. Di-

vorce will not be granted to one guilty of
an offense against the marital rights and
duties similar to that charged as grounds for
the divorce. Stoneburner v. Stoneburner
[Idaho] 83 P. 938. See Divorce, 5 C. L. 1026.
When complainant seeking injunction
against violation of contract of lease had
himself violated the contract. Ashe-Carson
Co. V. Bonifay [Ala.] 41 So. 816. Landowner
who had failed to perform a covenant requir-
ing him to open a street- could not enjoin
laying of pipes in and along the property
which should have been opened as a street.
Jayne v. Cortland Waterworks Co., 107 App.
Div. 517, 95 N. T. S. 227.

68. A purchaser at a sale under a Junior
mortgage who bought with knowledge of the
fraud and force of the Junior mortgagee in
obtaining the property and who paid only
the amount secured by the Junior mortgage,
though the property was sufficient to pay
both claims, could not in replevin by the
senior mortgagee invoke the equitable doc-
trine that a senior lienor must exhaust his
remedy against all other properties covered
by his lien before proceeding against that
covered by the Junior lien. Toungberg v.
Walsh, 72 Kan. 220, 83 P. 972.

67. In a suit to quiet title the defendant
cannot set up a possession by him which
has been unlawfully and forcibly acquired,
and thus deprive equity of Jurisdiction on th»
ground that there Is an adequate remedy at
law. Slaughter v. Mallet Land & Cattle Co.
[C. C. A.] 141 P. 282.

68. Where complainant pending suit as-
sumed the right to acquire by force and arms
the relief sought in the suit. Little v. Cun-
ningham, 116 Mo. App. 545, 92 S. W. 734. '

69. Where claim for Infringement of trade
mark was waived as to the principal in-
fringer. It could not be enforced against a
party who merely furnished the boxes and
labels used by the principal infringer in per-
petrating the wrong. Hillside Chemical Co.
V. Munson & Co., 146 F. 198.

70. But a party may be excused by slight
circumstances for failure to exercise due dili-
gence to protect himself from the conse-
quences of defendant's mistakes or fraud.
Thus, complainant was not barred from equi-
table relief by failure to examine a deed be-
fore accepting it where the Injury flowed
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Existence of adequate remedy at law.~*—Lack of adequate remedy at law is not

only an independent ground of equity jurisdiction'^ but is the fundamental basis

thereof.''" Even where there is concurrent jurisdiction at law and in equity, the

jurisdiction of the latter will not ordinarily be exercised where the remedy at law

from failure of defendant's agent to prepare
the deed as directed by complainant. Loyd
V. Phillips, 123 Wis. 627, 101 N. W. 1092.

71. Heir of fraudulent grantor cannot
have deed set aside. Foster v. Beidler [Ark.]
96 S. W. 175.

72. It does not apply where the repre-
hensible transaction Is merged in a new
transaction upon an adequate consideration.
Cohn V. Pitzele, 117 111. App. 342. See Con-
tracts, 7 C. L. 761; Novation, 6 C. L. 826.
Where a creditor conspired with his debtor
to defraud other creditors, and pursuant to
such conspiracy property was conveyed to
the debtor's wife, the latter could not avoid
a foreclosure of a deed of trust on the prop-
erty given to such creditor by her on the
ground of the original fraud by which she
acquired the property. Cohn v. Pitzele, 117
111. App. 342. Suit to enforce-a contract for
the sale of a business and to enjoin the
violation of a stipulation by the seller not to
engage in the saijie business could not be de-
fended on the ground that the purchase by
the plaintiff was pursuant to a scheme to
form an unlaivful combination. Camors-Mc-
Connell Co. v. McConnell, 140 F. 412. A
guaranty company which is liable on the
bond of a defaulting corporate ofBoer and to
which the corporation has assigned its de-
posits may recover the deposits from the
depositaries, not being affected by the crimi-
nal acts of the officer which led to the as-
signment. Fidelity & Deposit Co. v. Fidelity
Trust Co., 143 F. 152. The maker or Indors-
er of a usurious note is not precluded from
relief under the doctrine of in pari delicto.

Horner v. Nitsch [Md.] 63 A. 1052.

73. "Where defendant, cornplainant's broth-
er, fraudulently induced her to execute a

bogus mortgage to him which was in fraud
of creditors. Phillips v. Bradford [Ala.] 41

So. 657.

74. See 5 C. L. 1148.

73. Where a note tendered to an insurance
company through its agent in payment of

premiums was rejected and then subsequent-
ly reinstated as a valid obligation under a
written agreement between the insured and
the agent, and the note was then accepted by
the company and returned to the agent for
collection, who thereupon, being the presi-

dent of a bank, purchased the note as such
president from himself as agent, and the
insured upon being thereafter requested by
the bank to pay the note repudiated his lia-

bility thereon on the ground that the writ-
ten agreement had been violated by the other
parties thereto, it was held that the bank
might maintain a suit in equity against the
insured, the agent, and the insurance com-
pany to determine the liability on the note
and for a discovery, the case being one pe-
culiarly for equity jurisdiction on account of

the uncertainty and confusion created by the
defendants which rendered the remedy at

7 Curr. Li.^S4.

law utterly Inadequate. Enochs v. Mississip-
pi Bank & Trust Co. [Miss.] 39 So. 529.

When a party has a valid lien unenforceable
in law, he may enforce it in equity. Evans
V. Silvey & Co. [Ala.] 42 So. 62; Marks v.

Equitabla Life Assur. Soc, 109 App. Div. 675,
96 N. T. S. 551.

76. Equity will not take jurisdiction
where there is an adequate remedy at law.
Barnett v. Hickson [Fla.] 41 So. 606; Rit-
terhoff V. Puget Sound Nat. Bank, 37 Wash.
76, 79 P. 601; Rupert v. Patron's Mut. Life
Ins. Co. [Mich.] 108 N. W. 968; Carswell v.

Swindell, 102 Md. 636, 62 A. 956.
Illustrations: For a more exhaustive

treatment of the subjects here used as il-

lustrations see the various speoiflc titles re-
lating thereto.
Cases in Wlilch the Legal Remedy baa Been

Held Adequate: Where a party who had
conceived the idea of combining certain In-
dustries proposed the plan to another party
who agreed to assist in such combination
but who appropriated the idea and formed
the combination without tho co-operation of
the first party, such first party's only rem-
edy, if he had any, was an action at law for
the value of his Idea. Haskins v. Ryan [N,
J. Eq.] 64 A. 436.
Accounting: Action at law by assignee of

patents to recover profits, damages, and
royalties, held adequate. Allen v. Consoli-
dated Fruit Jar Co., 145 P. 948; Owens v.
Goldie, 213 Pa. 579, 62 A. 1117.
Bailment: Enforcement of rights of bailor

against - bailee. Young v. Mercantile Trust
Co. [C. C. A.] 145 F. 39.

Boundary disputes: Suit to establish
boundaries does not lie w^here the disputed
land is occupied by defendant, ejectment be-
ing a sufficient remedy. Livingston County
Bldg. & Loan Ass'n v, Keach, 219 111. 9, 76
N. E. 72.

Cloud on title: Bill to remove cloud does
not lie when complainant is not in posses-
sion or the lands are not unoccupied. Liv-
ingston County Bldg. & Loan Ass'n v. Keacli,
219 111. 9, 76 N. E. 72. A bill to remove a
cloud cannot be maintained unless the actual
possession and legal title are united In com-
plainant. First Baptist Church of Sharon v.

Harper, 191 Mass. 196, 77 N. E. 778. But the
defendant cannot defeat the jurisdiction of
equity by setting up a possession wrongfully
and forcibly acquired. Slaughter v. Mallet
Land and Cattle Co. [C. C. A.] 141 F. 282.

See ante this section, and subdivision Clean
Hands.
Conditions subsequent: Remedy at law

adequate for breach of a condition to use
land for burial purposes only. Thornton v.

Natchez [Miss.] 41 So. 498.

Contracts: The remedy at law for m.ere

breach of contract is adequate. Van Solver

V. Churchill [Pa.] 64 A. 323. The presump-
tion that the remedy at law for violation
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is adequate and there are no independent grounds of equity jurisdiction/' but a

concurrent remedy at law does not necessarily oust equity of jurisdiction.'* The

of a contract to convey land is incomplete
may be overcome, as where the billy itself

shows that performance is desired in order
that the vendee may himself carry out a con-
tract to sell the property at a certain price.
Hazelton v. Miller, 25- App. D. C. 337.

Couversion: "Where party "who cut and
carried away timber from public lands had
resorted to various devices, such as organiz-
ing different corporations, in order to render
it more difficult to prove a case against him,
the remedy at law was adequate,
since the right to inspect the books of the
corporations was available in an action at
law, and thus the same facts might thus
be obtained in an action at la"w as could
have been obtained in a suit in equity. Unit-
ed States V. Bitter Root Development Co.,

200 U. S. 451, 50 Law. Ed. . Under the
law providing for the examination of de-
fendants, and under Rev. St. § 724 [U. S.

Comp. Stat. ISOl, p. 583], providing for the
production of books and writings in actions
at law, there was no occasion to resort to a
coui-t of equity In such case for a discovery.
Id.

CorpoTations: Equity has no jurisdiction

to enforce the several liability of stock-
holders of a banking corporation to credit-

ors where there are no independent equities

in the bill, such as the -necessity of an ac-

counting, etc., the remedy at law in such
case being adequate. Miller v. Willett [N.

J. Eq.]'62 A. 178. See Corporations, 7 C. L.

862. An agreement between the ofBcers of

a corporation whereby its assets were divid-

ed between them, and some of them assumed
a note of the corporation, gave rise to mere-
ly a legal obligation as to the payment of

the note. Mills v. Hendershot [N. J. Eq.]

62 A. 542.

Covenants for title: The remedy for

breach of a covenant for title is by action at

law, and where a life tenant sold standing
timber, giving covenant for title, the pur-

chaser had no lien on account'of the breach
of such covenant on the purchase price paid,

either In the hands of the life tenant or his

heirs, and equity had no jurisdiction to ren-

der a personal decree for such purchase price.

Zimmerman Mfg. Co. v. Wilson [Ala.] 40

So. 515.

Deeds: "Where there is a duplicate de-

scription in a deed, the remedy at law is ade-

quate for the recovery of all such damages
as double payment. "Willson v. Legro, 73 N.

H. 515, 63 A. 399.

Executions: A circuit judge, under the

provisions of § 1196, Rev. St. 1892; has full

power, either In term time or vacation, to

stay an execution issued from and returnable

to the circuit court in cases at law, and re-

sort to a court of equity is unnecessary
where there is no independent equity apart

from the execution. Barnett v. Hiclsson

[Fla.] 41 So. 606.

Insurance: A false warranted statement,

made through mistake, in an application for

Are insurance, is not alone sufficient to give

equity jurisdiction of a suit merely to recov-

er a loss under the policy, the question of

the mistake being triable at law in an action

on the policy. Rupert v. Patron's Mut. Life

Ins. Co. [Mich.] 108N.W. 968.

LauilloTd and tenant: Bill does not lie to
recover possession from a tenant. Mitcliell
V. Hannah, 121 111. App. 597.
Money had and received: An action at law

for money had and received is an adequate
remedy to recjover money equitably due-
Owens V. Goldie, 213 Pa. 579, 62 A. 1117; Elk
Brewing Co. v. Neubert, 213 Pa. 171, 62 A. 782.
"Where grantee in mortgage by deed absolute
sold the property. Barchent v. Snyder
["Wis.] 107 N. W. 329. Suit by contractor
against owner of buildings and trustees to
whom tlie owner conveyed the property to
recover portion of proceeds of sale of the
property claimed by the contractor under a
contract "vvith the o"wner. "Van Sciver v.

Churchill [Pa.] 64 A. 322.
Patents: Equity has no jurisdiction of

suit by assignee of patent to recover profits,

damages, and royalties, the remedy at law
being adequate. Allen v. Consolidated Fruit
Jar Co., 145 F. 948. Bill by assignee of in-
terest in patent against patentee for moneys
due complainant from sale of patent and
royalties dismissed on ground that the claim
was merely one for money iiad and receiv-
ed. Owens V. .Goldie, 213 Pa. 579, 62 A. 1117.

Remainders: "Where a life tenant granted
a right to construct a levee on the property
and the remainderman did not prevent the
grantee from constructing the levee without
compensation for the interests of the re-
mainderman, the latter's only remedy was
an action at law for damages, such remedy
being adequate. Crawford v. Board of Di-
rectors of St. Francis Levee Dist. [Ark.]
96 S. W. 143.

Rig'lit to property or possession: Equity
will not ordinarily take jurisdiction of dis-

putes concerning merely the legal title to

land, and under Gen. St. 1902, § 4053, provid-
ing for a suit in equity to quiet title, equity
has no jurisdiction to redi;ess a wrongful
entry and dispossession. Poote v. Bro,wn, 78

Conn. 369, 62 A. 667. Equity has no jurisdiction
of suit merely to recover land in possession
of another. Remsen v. New York, etc., R. Co.,

97 N. Y. S. 902. Equity has no jurisdiction

merely to determine legal title. Carswell v.

Swindell, 102 Md. 636, 62 A. 956; "Woglom
V. Kant [N. J. Eq.] 63 A. 283; State v. Inhabl--
tants of Trenton [N. J. Eq.] 63 A. 897; Penn-
sylvania Coal & Coke Co. v. Jones, 30 Pa. Su-
per. Ct. 358. See post this section, subd. C,

Occasions For and Subjects of Equitable Re-
lief. "When the question is merely wliether
complainant or defendant is entitled to cer-

tain property, equity has no jurisdiction.

Merritt V. Alabama Pyrites Co. [Ala.] 39 So.

555. The occupying claimants' law gives a
party who has placed Improvements on land, -

from which he is ejected by a judgment in

ejectment an adequate remedy in all cases
where equitable relief could be administered
in the absence of the statute. "Van Tassell v.

WakeHeld, 122 111. App. 32.

Taxes: The statute affords a plain, ade-
quate, and speedy remedy to one whose prop-
erty has been excessively valued for taxation
and In cases In which the county board of
equalization has committed prejudicial errors
or irregularities in procedure. "Western
Union Tel. Co. v. Douglas County [Neb.] 107
N. W. 985.
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adequate remedy at law which will prevent relief in equity must be as certain, com-

plete, prompt, and efficient to attain the ends of Justice as the remedy in equity.'"

Cases in Which the Lesal Remedy has Been
Held to be Inadequate. Accounting;: Where
the remedy at law and the remedy In equity
both involve an accounting and the consid-
eration of many items', the remedy in equity
is more complete and' efficient and better
adapted to attain the ends of justice than
the remedy at ls.w. Castle Creek Water Co.
V. Aspen [C. C. A.] 146 F. 8; Fidelity & De-
posit Co. V. Fidelity Trust Co., 143 F. 152.

Beneficial associations; Member of volun-
tary beneficial association vyrongfuUy ex-
pelled has no adequate remedy at law and
may sue in equity for reinstatement. Mesis-
co V. Guiliano, 190 Mass. 352, 76 N. E. 907.

Conaitional sales: The reservation by the
seller of right to retake machinery sold was
not a bar to his right to sue a subpurchaser
in equity, nor was such suit precluded by the
fact that the seller had the purchaser's bond
to secure the purchase price, the bond,
however, being for less than the purchase
price. Quigley v. Spencer Stone Co. [C. C.

A.] 143 F. 86.

Contracts: Where a city has refused to

perform its contract to purchase the water-
works of a company at a price based on their

productive worth, to be determined by ap-
praisers, the water company has no remedy
at law as complete and efficient as the spe-
cific performance of the contract in «quity.

Castle Creek Water Co. v. Aspen [C. C. A.]

146 F. 8. The remedy at law for violation

of a contract to convey land is usually as-

sumed to be Inadequate. Hazleton v. Miller,

25 App. D. C. 337. Courts of law have juris-

diction and power to afford relief by judg-
ment for money or property, under some
circumstances, when a right to rescind ex-

ists and has been properly claimed, but the

remedy at law is incomplete ai!d inadequate
because of lack of power to effect a rescis-

sion by a direct adjudication thereof. Brun-
er V. Miller lYf. Va.] 52 S. B. 995.

Corporations: An action for damages does

not always afford an adequate remedy for

trie refusal of a corporation to recognize a
person as a stockholder, and a bill in equity

lies to compel a corporation to Issue a certif-

icate to a transferee of stock. Westminster
Nat. Bank V. New England Elec. Works,
73 N. H. 465, 62 A. 971. An action at law
for dividends does not lie until the dividends

have been declared, and hence there is no
remedy at law which will prevent equity

from taking cognizance of a suit to compel a

declaration of dividends. Cratty v. Peoria

Law Library Ass'n, 219 111. 516, 76 N. E. 707.

The right of action for damages in favor of

minority stockholders against the majority

for disposition of the corporation's property

in fraud of the rights of the minority does

not preclude the right to follow such prop-

erty in equity. Jones v. SJlssouri-Edison

Elec; Co. [C. C. A.] 144 P. 765. Where stock-

holders are induced to subscribe by fraudu-

lent representations, they have no such rem-
edy at law as will bar suit to cancel their

subscriptions. Hamilton v. American Hulled

Bean Go. fMich.] 12 Det. Leg. N. 1005, 106 N.

W. 731. The jurisdiction of equity of a suit

by creditors against stockholders is not de-

pendent upon an accounting and may attach

even where an accounting is not necessary,
the remedy at law against the separate
stockholders not being as efficient as the
remedy in equity against all the stockhold-
ers. Cook V. Carpenter, 212 Pa. 165, 61 A.
799. See Corporations, 7 C. L. 862.

lilstatcs ol deccdemts: The probate court
having no power to reach property
fraudulently obtained from decedent during
life, equity has jurisdiction of a suit to re-
cover such property. Marsh v. Marsh, 78 Vt.
399, 63 A. 159.

Highway.^ and streets: "Whatever may be
the law elsewhere, it is too well settled in

this state for further controversy 'that, under
constitutional guaranties, a municipal cor-
poration may not take or injure the 'prop-
erty of a citizen in the exercise of its power
to Improve its highways without first mak-
ing compensation; and the right to injunctive
relief in such a case as this exists without
reference to the solvency or insolvency of

the municipality and regardless of the con-
sideration that he might recover full com-
pensatory damages in an action at law.' City
Council of Montgomery v. Lemle, 121 Ala.
609, 25- So. 919; Avondale v. McFarland, 101
Ala. 3.81, 13 So. 504; Niehaus v. Cooke, 134

_

Ala. 223, 32 So. 728." Town of New Decatur
'

V. Scharfenberg [Ala.] 41 So. 1025. Parties
aggrieved by the establishment of a road
without proper notice are entitled to equi-
table relief where they have no right of ap-
peal and the record of the proceedings
recites the jurisdictional facts, thus cutting
off the remedy by certiorari. Williams v.

Routt County Com'rs [Colo.] 84 P. 1109.

Injury to business: Remedy at law in-

adequate where defendant was circulating
circulars derogatory of articles manufactur-
ed by complainant. Toledo Computing Scale
Co. v. Computing Scale Co. [C. C. A.] 142 F.

919.

lileus: Judgment lien uninforceable at

law because of insolvency and death of

debtor, held enforceable in equity. Evans
v. Silvey & Co. [Ala.] 42 So. 62.

Jtlunlclpal bonds: Where a school district

was divided according to Code 1873, I 1715,

a holder ot the bonds of such district could
enforce his rights in equity, his remedy at

law being inadequate. Gamble v. Rural In-

dependence School Dist. [C. C. A.] 146 F. 113.

Remedy at law insufficient to protect rights
of holders ot railroad aid bonds issued by a
county where county treasurer refused or

failed to apply to the payment of coupons
taxes levied for such purpose. Board of

Com'rs of Onslow County v. Tollman [C. C.

A.] 145 F. 763.

Railroad crossings: The statutory pro-
ceedings to compel a railroad company to

construct a crossing held not as efficient as
a suit for specific performance of a con-
tract whereby the company had agreed to

construct several crossings on complainant's
land. Baltimore & O. S. W. R. Co. v. Bru-
baker, 217 111. 462, 75 N. E. 523.

Restraint of trade: The remedy at law is

inadequate to redress injury to private in-

dividuals flowing from a conspiracy in re-

straint of trade, since such damages as
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On tlie other hand the remedy at law must be inadequate in fact/" nor can equity

jurisdiction be sustained on the ground that equitable reKef may be incidentally

flow from loss of speculative profits, etc.,

cannot be considered or allOT^ed at law.
Leonard v. Abner-Drury Brewing Co., 25
App. D. C. 161.

RiS'Sit to property or posaessicsi: Replevin
is inadequate where the circumstances are
such that the levy of the writ cannot be
completed, as where a piano belonging to
complaina,nt was in an apartment owned by
defendant and could not be removed there-
from without enlarging a window, which
the defendant would not allow. Berry v.

Friedman [Mass.] 78 N. E. 305. There was
no such conversion in such a case as would
bar a suit in equity. Id. Under Rev. Lav/s
c. 159, § 3, cl. 1, a suit in equity may be
maintained to recover chattels where they
are concealed so that they cannot be reached
by replevin. Pels & Co. v. Cambridge Archi-
tectural Iron Works [Mass.] 77 N. B. 1152.
Trespass: Injunction against cutting and

removing- timber where plaintiff's damages
recoverable at law "would not give him full
compensation. Hall v. Wellman Lumber Co.
[Ark.] 94 S. "W. 43.

Vendor and purclmser: Where complain-
ant purchased property from defendant, giv-
ing him as part payment a large claim
secured by mortgage on the land conveyed
in reliance upon defendant's assurance that
the property was incumbered only to a small
extent, and received a deed, in reliance upon
the promise of defendant's agent, thinking
that it contained a covenant against all

incumbrances, whereas it excepted the mort-
gage transferred to defendant, and the prop-
erty was additionally heavily incumbered,
the defendant being insolvent, the complain-
ant was without adequate remedy at la"w.

Loyd v. Phillips, 123 Wis. 627, 101 N. W.
1092.

Wills: No action at law can be maintain-
ed under Code Civ. Proc. § 2653a, to set aside
a will before probate and, hence a suit in

equity may be maintained for this purpose.
Irving V. Bruen, 110 App. Div. 558, 97 N. Y.

S. 180.

77. Daab v. New York Cent. & H. R. Co.

[N. J. Bq.] 62 A. 449; Barchent v. Snyder
[Wis.] 107 N. W. 329. Where equity and
law have concurrent jurisdiction. It is often
a good rule for equity to hold off until it

has been demonstrated that the legal remedy
is inadequate. Daab v. New York Cent. &
H. R. Co, [N. J. Eq.] 62 A. 449. A court
of equity will not witlidraw a case from a
court of law in which it is pending except
where such withdrawal is necessary to do
complete justice between the parties.
Standard Roller Bearing Co. v. Crucible Steel
Co, [N. J. Bq.] 63 A. 546. Suit by trustee in
bankruptcy to avoid preferences given by
bankrupt. Boonville Nat. Bank v. Blakey
[Ind.] 76 N. B. 529. Will not be exercised to
take from the orphan's court the distribution
of an estate except upon equitable grounds.
Wyckoff & O'Nell [N. J. Bq.] 63 A. 982.

Where the law courts have jurisdiction to

determine several items of an account taken
as a single claim, the jurisdiction of equity

to decree an accounting is, at most, only con-

current with the jurisdiction of the law
courts and will not be exercised unless

the remedy at law is inadequate. Daab v.

New York Cent. & H. R. Co. [N. J. Bq.] 62
A. 449. As a general rule the jurisdiction of
equity in cases of fraud is concurrent with
that of law, and the question of its exercise
depends upon the whole aspect of the case.
Smith V. Krueger [N. J. Ea.l 63 A. 850.
Holding a chancery cause in abeyance

pending the determination of an action at
law, which may settle the whole controversy,
is within the discretion of the chancellor
(Schmid v. Benzie Circ. Judge [Mich.] 108 N.
W. 356), but. upon the reversal of the Judg-
ment and the granting -of a new trial in
the action at law the two cases stand upon
an equal footing and the defendant in the
chancery cause has the right to bring it

to a hearing (Id.).

78. Cancellation of written release or as-
signment procured by fraud not precluded
by remedy by way of reinstating cause of
action settled by such release or- assignment
or by way of a new action upon the same
cause. Bush v. Prescott & N. W. R. Co.
[Ark.] 89 S. W. 86.

Effect of statutory provisions: The crea-
tion of a concurrent legal remedy does not
necessarily deprive equity of jurisdiction.
Baltimore & O. S. W. R. Co. v. ' Brubaker,
217 111. 462, 75 N. E. 523. See ante this
section, subd. A, Effect of Code and Statutory
Provisions. Statutory enlargement of an
equitable remedy so as to make it practically
equivalent to the legal remedy does not
necessarily destroy the equitable remedy, as
"Where a statute authorizes one out of posses-
sion to sue in equity to quiet his title. Cos-
tello V. Muheim [Ariz.] 84 P. 906. But it

may have this effect, and in Illinois the oc-
cupying claimants' law has been held to de-
prive equity of jurisdiction of an evicted
tenant's claim for improvements. Van Tas-
sell V. Wakefield, 122 111. App. 32.

79. Castle Creek Water Co. v. Aspen [C.

C. A.] 146 P. 8; Ritterhoff v. Puget Sound
Nat. Bank, 37 Wash. 76, 79 P. 601; Brewster
v. Lanyon Zinc Co. [C. C. A.l 140 F. 801.

Injunction against ordinance fixing telephone
rates. Ozark-Bell Telephone Co. v. Spring-
field, 140 F. 666. Suit by assignee of. cor-
poration to collect and distribute assets, in-

cluding liability on stock subscriptions.
Cook v. Carpenter, 212 Pa. 165, 61 A. 799.

See Corporations, 7 C. L. 862. Equity's con-
current jurisdiction arising out of fraud will

be exercised where the remedy at law is

not as eflioient as that in equity, as where
a note is obtained by fraud, the remedy at

law is not as efficient as a suit for cancel-
lation, especially where the note has been
assigned. Manning v. Berdan, 135 F. 159;

Ritterhoff v. Puget Sound Nat. Bank, 37

Wash. 76, 79 P. 601. But see Johnson v.

Swanke [Wis.] 107 N. W. 481. U. S. Rev. St.

§ 723 [U. S. Comp. St. 1901, p. 583] does not
alter the rule, but is merely declaratory of

the rule in force prior to 1789, when the
statute was enacted. Manning v. Berdan,
135 F. 159. The statutory remedy, under
Ballinger's Ann. Codes & St. §§ 6034-6038,
by "way of perpetuation of testimony, is not
as efficient as the equitable remedy of can-
cellation of a void note. Ritterhoff v. Puget



7' Ciir. Law. .EQUITY § 2B. 1333

necessary to supplemeiit the remedy at law/^ or that the equitahle remedy will be

more convenient^ or more easily sustained by proof*^ than the legal remedy. Equi-

ty will not relieve a party from the consequences of his failure to appeaP* or to in-

terpose a defense in an action at law,*' nor can equity grant relief not presently

necessary and which may be obtained by way of defense to a pending^" or future^'

Sound Nat. Bank, 37 Wash. 76, 79 P. 601.
Complicatea and intricate accounts rendering
it improbable that a jury could do justice
between the parties, especially where a dis-
covery is necessary. Fidelity & Deposit Co.
V. Fidelity Trust Co., 143 P. 152. Where the
agent of a beneficial order opened an ac-
count with a bank in his name as agent and
embezzled a portion of such account, the
remedy at law of the assign'ee of the order
was Inadequate. Id.

Note: "In the absence of chancery powers
in our courts, equitable relief was afforded
wherever practicable in common-law forms.
When later the legislature granted equitable
powers, it was held that, if the subject of
a bill was one within the proper and estab-
lished Jurisdiction of chancery, the Inven-
tion of a new remedy in common-law form,
or the extension of an old one, would not
necessarily oust the equitable jurisdiction.
Wesley Church v. Moore, 10 Pa. 273. The
question In such cases turns on the com-
pleteness, adequacy, and convenience of the
remedy at law, and our decisions have been
liberal in the consideration of all these ele-
ments. Kirkpatrick v. McDonald, 11 Pa. 387;
Bierbower's Appeal, 107 Pa. 14; Brush Elec.
Co.'s Appeal, 114 Pa. 574, 7 A. 79*; Johnston
v. Price, 172 Pa. 427, 33 A. 688; Gray v.

Citizens' Gas Co., 206 Pa. 303, 55 A. 988. In
the last case It was said by our Brother
Dean: 'The question raised In this case Is

not alone whether plaintiff has a remedy at
law, for that remedy it clearly has, but
whether, in view of the facts, it is an ade-
quate one. It may be conceded that the time
is not very remote in our judicial history,
when a wronged party sought the interven-
tion of equity, and he could be truthfully
met by the reply, "Tou have a remedy at law
In an action for damages," such reply would
have been the end of his bill. He would
have been turned out of court for want of
jurlsdiption. But this answer is no longer
conclusive as to the jurisdiction. Courts
now go further, and inquire whether under
the facts the remedy at law is not vexatious-
ly inconvenient, and whether it is so proxi-
mately certain as to be adequate to right
the wrong complained of.' Testing by this

standard the numerous actions that would
be required at law, and comparing that
remedy with the superior certainty, uni-
formity, and convenience of the present bill,

we have no hesitation in holding that it is

a proper case for equitable jurisdiction."—
From Cook v. Carpenter, 212 Pa. 165, 61 A.

799.

80. Not merely one which might possibly
turn out to be inadequate. Daab v. New
York Cent. & H. R. Co. [N. J. Eq.] 62 A.
449.

81. Ejectment was adequate remedy to re-

cover lands from railroad company, though
tracks, ties, and Other appurtenances' were
situated thereon. Remsen v. New York, etc.,

R. Co., 97 N. Y. S. 902.

83. Miller v. Willett [N. J. Bq.] 62 A. 178.
83. United States v. Bitter Root Develop-

ment Co., 200 U. S. 461, 60 Law. Ed. .

84. Grant V. Justice's Court of Second Tp.,
1 Cal. App. 383, 82 P. 263; Hoskins v. Nichols,
48 MisQ. 465, 96 N. Y. S. 926.
' 85. In action at law, wherein judgment
was alleged to have been obtained by false
testimony. Hoskins v. Nichols, 48 Misc. .466,

96 N. -Y. S. 926. Bill to enjoin execution on
judgment could not^be sustained where It

was based upon matters which might have
been set up as a defense in the action in
which the judgment was rendered. Wilson
V. Cook [Tex. Civ. App.] 15 Tex. Ct. Rep.
144, 91 S. W. 236. Where defendant in eject-
ment had title by adverse possession but did
not assert it. Johnson v. Oldham [Ala.] 40 So.
213. That a chattel mortgage was made
for the benefit of fh^ mortgagee and was not
intended to operate as a mortgage was
available In an action for a deficiency after
foreclosure. Koehler & Co. v. Duggan, 49
Misc. 100, 96 N. Y. S. 1025. Where a grantee
orally assumed certain notes of the grantor,
the holder of the notes could not intervene in
an action at law by the grantor against the
grantee until the liability of the latter to
the holder was determined, and hence his
failure to do so would not preclude a suit
to establish the nt)tes as a claim against
the property conveyed. Greenley v. Green-
ley, 100 N. Y. S. 114.
Estoppel in pais may be set up as a de-

fense at law. South Penn Oil Co. v. Calf
Creek Oil & Gas Co., 140 F. 507. "Especially
to the action of ejectment, as held in Kirk
v. Hamilton, 102 U. S. 68, 26 Law. Ed. 79, and
Dickerom v. Colgrove, 100 U. S. 578, 25 Law.
Ed. 618." Id. But as a general rule It will
be administered by equity alone. Id.

86. Bill to enjoin action by administrator
on ground that claim had been released by
decedent's sole heir, held subject to demurrer
on ground that the release was pleadable,
under Rev. St. 1898, § 2667, as a defense in
the action by the administrator. Chicago &
N. W. R. Co. V. McKeigue, 126 Wis. 574, 105
N. W. 1030. When an action at law is pend-
ing in which the defendant has a complete
defense, this court will not withdraw the •

question from the law court, unless the case
involves some equitable element vi'hich the
law court cannot apply, but which must
be applied to do complete justice, or unless
the relief of- defendant cannot be afforded
by the law court or without the interven-
tion of the equity court. Standard Roller
Bearing Co. v. Crucible Steel Co. [N. J. Eq.]
63 A. 646.

87. Johnson v. Swanke [Wis.] 107 N. W.
481.

Relief against void note: Tlie American
doctrine is that the aid of equity cannot be
invoked to avoid the menace of a prosecution
on a void note, the remedy by defense of ac-

tion on the note being adequate. Johnson v.

Swanke [Wis.] 107 N. W. 481. But this rule
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action at law. In applying the test of adequate remedy at law, the legal machinery

of the present day and not that of the past must be considered.''

The lack of adequate legal remedy or th'e existence of concurring legal and

equitable remedies must affirmatively appear from the allegations of the bill.''

Objection on account of the absence of such allegations may be made at any stage of

the proceedings,"" or the court may of its own motion raise the objection,"^ but the

proper practice is to raise such objections in limine before answering to the merits,

and a failure to do so leaves the question of retention or rejection of jurisdiction

within the sound discretion of the court.®^ It is sometimes broadly declared that

the objection is waived by failure to. demur,"^ but this is decidedly against the

weight of authority."* In New York the defense of adequate remedy at law must
be pleaded. °° The objection that the complainant might secure relief by way of

defense to an action afr law may, likewise, be waived by failure to raise it in proper

time."" The particular methods of raising the question of existence of adequate

remedy at law are considered elsewhere."'

Wliere the distinction between actions at law and suits in equity has been

abolished, the existence of an adequate remedy has no jiirisdictional significance;"'

' is limited to cases where there are no
special circumstances rendering the legal
remedy by way of defense inadequate. Id.

The ground of prevention of multiplicity
of suits cannot be invoked in such case mere-
ly because each of several parties jointly and
separately liable may be independently sued.
Id. Fraud alone is not sufBcient to satisfy
this demand for special grounds of equity
jurisdiction. Id. The fact that the note
"was given for an unsound and useless horse,
and that complainants would be charged
with the expense of his keep while waiting
for the holder of the note to sue thereon,
did not give equity jurisdiction to cancel the
note, since complainants could offer to re-
scind and return the horse, and upon refusal
by defendant could sell the horse and apply
the proceeds to their expenses. Id. But
equity will grant relief where complainant
is in danger of losing his evidence if the
holder of the note is allowed to delay his
suit' on the note. Ritterhoff v. Puget Sound
Nat. Bank, 37 Wash. 76, 79 P. 601. So also,
equity will exercise its concurrent jurisdic-
tion to grant relief against . a note pro-
cured by fraud where the remedy at law is

not as efficient as that in equity. Manning
V, Berdan, 135 P. 159.

88. Daab v. New York Cent. & H. R. Co.
[N. J. Bq.] 62 A. 449.

89. Haydon v. St. Louis & S. F. R. Co.
[Mo. App.] 93 S. "W. 833; Gaynor v. Bauer
[Ala.] 39 So. 749; Carswell v. Swindell, 102
Md. 636, 62 A. 956. Bill to enjoin threatened
trespass held insufficient in that it failed to
show danger of irreparable injury. Cars-
well V. Swindell, 102 Md. 636, 62 A. 956.

90. Haydon v. St. Louis & S. P. R. Co.
[Mo. App.] 93 S. W. 833. V^aiere the bill
plainly shows that there is adequate remedy
at law, the objection may be considered by
the court even after answer to the merits.
Toledo Computing Scale Co. v. Computing
Scale Co. [C. C. A.] 142 P. 919. Where the
defect is apparent upon the face of the bill,

the objection may be raised at any time
before the making of the finding of tacts.

Owens V. Goldie, 213 Pa. 579, 62 A. 1117.

91. Haydon v. St. Louis & S. F. R. Co.
[Mo. App.) 93 S. W. 833.

92. Hoagland V. Supreme Council, Royal
Arcanum [N. J. Bq.] 61 A. 982; Tqledo Com-
puting Scale Co. v. Computing " Scale Co.
[C. C. A.] 142 F. 919; Owens v. Goldie, 213
Pa. 579, 62 A. 1117.

03. Lloyd V. Simons [Minn.] 1»5 N. W.
902.

Note! It, is to be noted that the real
point decided in this case was that the
question of adequate remedy at law could
not be raised for the first time on appeal,'
and the case thus falls within the principle
applicable to jurisdictional defects in gen-
eral. See ante, § 2 A, In General.

04. Owens v. Goldie, 213 Pa. 579, 62 A.
1117, dist'g Pennsylvania R. Co. v. Bogert,
209 Pa. 589, 59 A. 100; Hoagland v. Supreme
Council, Royal Arcanum [N. J. Bq.] 61 A.
982; Toledo Computing Scale Co. v. Comput-
ing Scale Co. [C. C. A.] 142 F. 919; Haydon
V. St. Louis & S. P. R. Co. [Mo. App.] 93 S.

W. 833.
05. Rose V. Merchants' Trust Co., 96 N. T.

S. 946; Irving v. Bruen, 110 App. Div. 558,
97 N. Y. S. 180. Objection held waived by
not making it in answer.' Colby v. Mt. Mor-
ris, 100 N. Y. S. 362.

90. Where, pending an action at law
ror trespass in which defendant inter-
posed a plea of title, the defendant
in such action applied for a temporary in-
junction to restrain the plaintiff therein from
building a wall on the land in dispute, and
after four years defendant was decreed to be
the owner of the land, the action at law hav-
ing never been decided, it was too late for
the plaintiff in the action at law to insist
that the defendant therein, the complainant
in the suit in equity, should be remanded to
his remedy by way of defense to the action
at law. McGaw v. Manning [Mich.] 108 N.
W. 512.

07. See post, § 6 E, Demurrer; post, § 6 G,
Answer; post, § 9, Dismissal.

98. Under Alaska Code Civ. Proc. [Carter's
Codes Alaska, p. 145, § 1] the question as
to whether a complaint states a legal or
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Doing complete jusUce.^^—Whtia. equity Jurisdiction has once attached the cause

will be retained for the purpose of deciding the whole controversy,^ and any relief to

which any of the parties axe entitled may be granted/ regardless of whether such

relief is legal or equitable^ and regardless of statutory jurisdictional limitations as

to the matters thus incidentally adjudicated.* This rule, however, is not without ex-

ceptions,' but ordinarily the only limitation upon it is that the matters adjudicated

must be germane to or such as arise out of the matters confen-ing jurisdiction.* A

equitable cause of action is immaterial ex-
cept as bearing upon the procedure accord-
ing to which the case shall be tried. Mad-
den V. McKenzie [C. C. A.] 144 F. 64.

99./ See 5 C. L. 1151.
1. Lawrence v. Halversen, 41 Wash. 534,

83 P. 889; Smith Canal or Ditch Co. v.

Colorado Ice & Storage Co. [Colo.] 82 P.
940; Grant v. Cumberland Valley Cement Co.,
58 W. Va. 162, 52 S. E. 36. In suit to dissolve
partnership court may enforce division of
assets by compelling conveyance. Lawrence
V. Halversen, 41 Wash. 534, 83 P. 889. Res-
toration of street to former condition may
be compelled in suit to enjoin changes of
grade. Town of New Decatur v. Scharfen-
berg [Ala.] 41. So. 1025. In a suit against
a county clerk and his sureties to surcharge
his account the court, after correcting the
account, properly allowed the county a de-
cree for the amount of outstanding fraudu-
lent warrants issued by the clerk, giving
the defendants the right to satisfy the decree
by production of the warrants, and thus
making provision for the settlement of the
whole controversy. Place v. State [Ark.]
92 S. W. 242. Where a case is properly In

a court of equity under any of its accustom-
ed heads of jurisdiction, and a question of
construction of a deed or devise arises, the
court will determine it. State v. Settle fN,

C] 54 S. E. 445. Settlement and distribution
of decedent's estate made in suit to subject
real estate to debts. Id.

2. Dickinson v. Arkansas City Imp. Co.
[Ark.] 92 S. W. 21. To defendant in account-
ing though no demand was made in answer
for affirmative relief. Consolidated Fruit
Jar Co. V. Wisner, 110 App. Div. 99, 97 N. T.
S. 52. Where a complaint prayed for a
passway over defendant's land, the court
had power to restrict the relief by allowing
defendant to erect and maintain gates over
the passway. Bowling v. Rouse [Ky.] 90 S.

W. 1073.

3. Dickinson v. Arkansas City Imp. Co.
[Ark.] 92 S. W. 21; Lawrence v. Halversen,
41 Wash. 534, 83 P. 889. Where an issue
of fraud is properly before a court of equity
and damages are claimed on account of the
same fraud, the court, in the exercise of its con-
current jurisdiction, should dispose of both
Issues in the same action and for all pur-
poses. Smith V. Krueger [N. J. Bq.] 63 A.
850. The court may refuse to enjoin a
continuous trespass and award damages,
especially as the distinction between law
and equity has been abolished by Code Civ.

Proc. § 3339. Sadlier v. New York [N. Y.]

78 N. B. 272. Where the relief sought by a
bill to enjoin the destruction of a liouse and
for specific performance of a contract to

convey the land on which the house was
situated was denied as to the specific per-
formance on the ground that complainant

had only a parol license to build the house
on the land, the cause should have been
retained in order to .decree compensation to
the complainant for interference with his
parol license, or, where tfie licensor had sold
the land, the Injunction should have been
continued in order to give complainant a
reasonable time in which to remove the
house. Shipley v. Fink, 102 Md. 219, 62 -A.

360.

4. The Federal statutory limitation
against a suit by an assignee of a chose in
action, unless its enforcement may be claim-
ed in a Federal court by the assignor, has
no application where the court has jurisdic-
tion upon other grounds, and the controversy
relating to the chose in action is merely
a branch of the main controversy of which
the court has jurisdiction. Howe & David-
son Co. V. Haugan, 140 F. 182. Cross bill

claiming Judgment on note secured by deed
of trust allowed to be filed in suit to enjoin
sale under the deed of trust, though the note
was for less than $500. Walker v. Woody
[Tex. Civ. App.] 13 Tex. Ct. Rep. 957, 89 S.

W. 789.
5. It is not an infallible rule that equity,

having jurisdiction for one purpose, will
give full relief on all matters involved,
though some be proper for a court of law.
If a trial of such legal matters by jury Is

essential to relief, or peculiarly more ap-
propriate for trial by jury than by a judge,
equity will decline jurisdiction as to those
matters, leaving the parties to their legal
remedies. The facts of each case must de-
termine as to this. Deepwater R. Co. v.

Hotter & Co. [W. Va.] 53 S. E. 705.
0. Lawrence v. Halversen, 41 Wash. 534,

83 P. 889. This doctrine is especially ap-
plicable in the so called code states. Id.

The jurisdiction of equity to decide between
several claimants to a common fund will
not authorize an Injunction against an ac-
tion at law merely because the defendant
in the action at law has been garnished by
several creditors of the'plaintifE, the liability

of defendant to plaintiff having no necessary
relation to the liability of the latter to his
own creditors. Deepwater R. Co. v. Hotter
& Co. [W. Va.] 53 S. B. 705.

Codcfcndants will not be allowed to liti-

gate matters between themselves which are
wholly foreign to tlie matters between plain-
tiff and defendants. Pfckens' Bx'rs v.

Daniels, 58 W. Va. 327, 52 S. E. 215.

Misjoinder of causes: Independent legal
and equitable causes of action, as, for ex-
ample, a claim for cancellation and recon-
veyance and a Claim for damages for breach
of contract, cannot be joined. Chapman v.

Yellow Poplar Lumber Co. [C. C. A.] 143 F.

201. Where a legal cause of action is join-

ed with an equitable one, the court may re-

quire the complainant to file a declaratlor.
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cause will not be retained, however, to grant purely legal relief where it appears from

the pleadings that complainant is not entitled to equitable relief/ or where the

jurisdiction of equity is based solely upon a prayer for incidental equitable relief,'

or where the eyidence fails to establish the grounds of equity jurisdiction alleged;*

but where the parties submit themselves to the jurisdiction of the court, damages
may be awarded even tho-ugh the equitable cause of action has entirely failed.^"

Where there are substantial grounds of equity jurisdiction, legal relief may be

granted though equitable relief is denied on account of the particular circumstances

of the ease,^^ or on account of matters arising pending suit which render equitable

relief impossible.'-^

Multiplicity of suits.^^—^Whether a court of equity will taJce jurisdiction to pre-

vent multiplicity of suits will depend upon the circumstances of each case.^* It will

take jurisdiction to prevent several suits against the same party in connection with the

same subject-matter/* or to avoid the necessity of several suits under the same cir-

on the law side of the court, under penajty.
for failure to do so, of having the legal
cause dismissed or Ignored. Id.

7. Complaint showed on its face that com-
plainant was not entitled to equitable re-
lief. Brownback v. Kelster, 220 111. 514, 77
N. B. .75.

8. Where a bill la filed for an accounting
and for a discovery, the discovery is prima
facie merely incidental to the accounting.
Elk Brewing Co. v. Neubert, 213 Pa. 171,
62 A. 782. Prayer for discovery will not
authorize accounting in equity where the
grounds for such an accounting are lacking,
especially where the bill waives answer un-
der oath. Daab v. New Tork Cent. & H. R.
Co. [N. J Eq.] 62 A. 449. Where discovery
fails, jurisdiction also fails, even under the
authorities holding that Jurisdiction for dis-
covery founds Jurisdiction for relief. Id.

9. Pennsylvania Coal & Coke Co. v. Jones,
30 Pa. Super. Ct. 358. Where the evidence
fails to establish the equitable cause of
action, damages predicated thereon cannot
be awarded. Rauch v. Bruckmann Brewing
Co., 7 Ohio C. C. (N. S.) 460.
Under the codes the rule is the same,

though law and equity are administered by
the same court, and purely legal relief will
not be granted in an equitable action where
the latter is not sustained by the evidence.
Boonville Nat. Bank v. Blakey [Ind.] 76
N. B. 529; Sadlier v. New Tork [N. T.] 78
N. B. 272.

MiiHliJllclty of suits: The cause Is some-
times retained under- such circumstances in

order to prevent multiplicity of suits, as
where complainant in a suit to set aside a
contract of sale made by a broker failed to
establish his case, it was held proper to
allow the broker, who had been Joined by
complainant as a party defendant, his bro-
kerage fees. Kilpatrick v. Wiley [Mo.] 95
S. W. 213. Compensation for interference
with a license may be awarded in a suit for
injunction and speciflc performance though
the speciflc relief prayed for is denied on the
ground that the license is in parol. Shipley
V. Pink, 102 Md. 219, 62 A. 360.

10. Speciflc performance of covenant to
maintain railroad crossing denied, and com-
plainant given the right to elect whether
his bill should be dismissed or retained in

order to ascertain his damages. Speer v.

Erie R. Co., 68 N. J. Eq. 615, 60 A. 197.

Notes "The Jurisdiction of the court of
chancery to award damages where both
parties submit themselves to the Jurisdiction
of the court is established. The cases are
collected in Vice ChanceUor Pitney's opinion
in Sparks Mfg. Co. v. Newton, 57 N. J. Eq.
367, at pages 392, 393, 41 A. 385, at page
395, and the opinion met with the approval of
this court In Ingersoll v. Newton, 60 N. J.
Eq. 399, 45 A. 596."—From Speer v. Erie R,
Co., 68 N. J. Eq. 615, 60 A. 197.

11. Damages awarded though injunction
refused on grounds of public policy. Sadlier
V. New Tork [N. T.] 78 N. B. 272. Personal
Judgment rendered against defendant in suit
for cancellation of notes though cancella-
tion was denied on ground that notes were
held by innocent purchaser. Roberta V.
Leutzke [Ind. App.] 78 N. B. 635.

13. Where a nuisance was abated pending
suit to abate it, the court had the right
to retain the cause for the purpose of aw^ard-
ing damages. Miller v. Edison Elec. Il-
luminating Co., 184 N. T. 17, 76 N. E. 734.

13. See 5 C. L. 1151.

14. Injunction against actions at law.
Adams v. Oberndorf. 121 111. App. 497.

Note: "In the class of cases to which
the present one belongs, it is said that the
determination of the question whether a
court of equity should intervene and investi-
gate and enforce primary legal rights which
have no color of equity is very largely ad-
dressed to the discretion of "the court, a
discretion which must be exercised largely
according to the peculiar circumstances of
each particular case. Bellingham v. Palmer,
54 N. J. Eq. 138, 139, 33 A. 199. In the case
of Cranford v. Watters, 61 N. J. Eq. 284, 48
A. 316, Vice Chancellor Pitney, after examin-
ing a large number of cases, formulates the
following rule or principle to guide the court
in determining whether or not to take Juris-
diction of cases ol the class to which the
present one belongs: 'The test is, are the is-

sues so numerous and so distinct, and the
evidence to sustain them so variant, technic-
al, and voluminous, that a Jury is Incom-
petent to intelligently deal with them and
come to a final conclusion.' "—From Daab v.
New Tork Cent. & H. R. Co. [N. J. Eq.] 62
A. 449.

15. Johnson v. Swanke [Wis.} 107 N. W.
481. One of the cases in which equity will
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cumstances/' or to avoid the necessity of several suits against several parties hav-

ing a common interest in the subject-matter.^' Equity will not take jurisdiction

merely to prevent several parties jointly and severally liable from being separately

sued/* or to avoid the necessity of several suits against several parties having no

common interest in the subject-matter/" or when it appears that only one action at

law will be necessary/" or when the effect would involve greater inconvenience than,

would flow from allowing the suits to be maintained separately/^ or when the same

persons will have to be made parties regardless of whether the suit is ia equity or

at law."^

(§ 2) G. Occasions for, and subjects of, equitable relief.
^^—Equity suffers no

wrong rising above mere moral transgressions to go unredressed in the face of a

seasoiiable, clean-handed application to it for a remedy.''* Its very origin and
fundamental baisis^' precludes any attempt at exhaustive classification of its remedies.

Some of these remedies, however, have assumed such definite form as to be suscepti-

ble of specific classification, such as specific performance,^* discovery,^'' subroga-

take jurisdiction on this ground la In suits
by a single party against a number of per-
sons to restrain the prosecution of simul-
taneous actions at law against him by each
defendant, where all the actions depend up-
on the same questions of law and fact.
Adams v. Oberndorf, 121 111. App. 497. Suit
to enjoin two actions at law by different
parties against the complainant and involv-
ing the same subject-matter. South Penn Oil
Co. V. Calf Creek Oil & Gas Co., 140 F. 507.

Injunction against city ordinance fixing tele-
phone rates, where the company would have
been liable to many prosecutions under the
ordinance. Ozark-Bell Tel. Co. v. Spring-
field, 140 P. 666. Federal court had juris-
diction to enjoin suits against a street rail-

road company for violation of an ordinance
relating to transfers alleged to be uncon-
stitutional. Chicago City R. Co. v. Chicago,
142 F. 844.

16. Injuiliction against dissemination of
circulars derogatory of articles manufactur-
ed by complainant. Toledo Computing Scale
Co. y. Computing Scale Co. [C. C. A.] 142 F.

919. Suit for specific performance of 999

year lease whereby one railroad company
granted another the. right to use its tracks.

Grand Trunk W. R. Co. v. Chicago & E. I.

R. Co. [C. C. A.] 141 F. 785.

17. Where defendants have a common in-

terest in the essential questions of law and
fact but would have to be sued separately at

law. Columbia tiniversity v. Taylor, 25 App.
D. C. 124. Bill by assignee of creditors
against assignee of debtor for benefit of

creditors in which creditor who received
unlawful preference from assignee of debtor
was joined as defendant. Andrews v. Tuttle-
Smith Co., 191 Mass. 461, 78 N. B. 99.

18. Johnson v. Swanke [Wis.] 107 N. W.
481. Equity will not take jurisdiction of a
suit to enforce several money demands
against several parties where there are no
equities upon which equitable jurisdiction

may~rest, as where there is no necessity for

an accounting or discovery, and no trust,

fraud, or other lalement of equity jurisdiction.

Miller v. Willett [N. J. Bq.] 62 A. 178.

19. Separate stockholders cannot be join-

ed in suit by creditor to enforce subscrip-

tion liability. People's Nat. Bk. v. Saville,

25 App. D. C. 139. See Corporations, 7 C. T-i.

862.

20. Where only one of the defendants was
in possession of complainant's land, 9. suit
in equity against both to determine the
boundary could not be sustained on the
ground that it would prevent a multiplicity
of suits. Livingston County Bldg. & Loan
Ass'n v. Keach, 219 111. 9, 76 N. E. 72.

21. As where the effect would be to de-
prive defendants of a jury trial. Boonville
Nat. Bk. V. Blakey tind.] 76 N. E. 529.

22. Action against joint tort feasors^
United States v. Bitter Root Development
Co., 200 U. S. 451, 50 Law. Ed. .

23. See 6 C. L. 1151.

24. Loyd V. Phillips, 123 Wis. 627, 101 N.
W. 1092.

25. See ante, § 1, Nature of and General
Principles Controlling Equity; ante this sec-
tion, subd. B, Existence of Adequate Remedy
at Law.

26. Contract to convey landi Hazelton v.

Miller, 25 App. D. C. 337; Marvel y. Fralinger,
67 N. J. Eq. 622, 63 A. 166. Contract by
city to purchase waterworks. Castle Creek
Water Co. v. Aspen [C. C. A.] 146 E. 8.

Specific performance of a contract is within
the sound discretion of the court and will
not be ,enforced as a matter of course, or
where it will impose unreasonable or un-
just hardship upon one of the parties with-
out corresponding benefits to the other. How-
ever, where all the necessary elements, con-
ditions, and incidents are present, relief by
way of specific performance sHould be grant-
ed as a matter of right and not as a mere
favor. Baltimore, etc.,, R. Co. v. Brubaker,
217 111. 462, 75 N. E. 523.

27. While discovery is now seldom the ob-
ject of a suit in equity and doubtless would
not uphold such a suit when full information
is obtainable at law, yet it is a well recog-
nized ground of equity jurisdiction. South-
ern Pac. R. Co. V. U. S., 200 U. S. 341, 50 Law.
Ed. . Though discovery is an independent
source of equity jurisdiction and is not af-

fected by statutory provisions authorizing
examination of parties as witnesses in courts

of law, where there is any other ground of

jurisdiction a discovery may be granted with-
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tion,=^ reformation,'' cancellation"' and rescission/^ creditors' bills,'^ accounting,''^

injunctions,^* quieting title,'" and removal of cloud on title.'" Another and broader

out inquiring wliether the bill would be
sufBcient for discovery alone. Coleman v.

Elliott [Ala.] 40 So. 666. The right to re-

sort to equity for a discovery may be limit-
ed by statutes giving the right to a dis-

covery in actions at law. La"w providing for
examination of defendants and Rev. St. §

72-t [U. S. Comp. Stat. § 1901 p. 583] pro-
viding for production of books and writings
in actions at law. United States v. Bitter
Boot Development Co., 200 U. S. 451, 50 Law.
Ed. .

28. Where a surety, upon notice by. the
parts' entitled to performance, has perform-
ed his principal's contract, he may maintain
a suit in equity for subrogation to his princi-
pal's rights. Taylor v. MoCafCerty, 27 Pa.
Super. Ct. 122.

20. Where an agreement has been act-
ually entered into but the contract, deed, or
other instrument in its written form does not
express what was really intended by the
parties thereto, equity has jurisdiction to
reform the written Instrument so as to make
it conform to the intention, agreement, and
understanding of all the parties. Jacobs v.

Parodi [Fla.] 39 So. 833. While equity will
reform a "written instrument "when by a
mistake it does not contain the true agree-
ment of the parties, yet it will only do so
wtten the mistake is plain and the proof full
and satisfactory. The writing should be
deemed to be the sole expositor of the in-
tent of the parties until the contrary is

established beyond reasonable controversy.
,Id. On account of mistake or misprision of
serlvener. Sich'er v. Rambousek, 193 Mo.
113, 91 S. W. 68. ' Equity will exercise its

power to reform instruments not only as
between the original parties but also as
between parties claiming under and in
priTity with them. Id. Duplicate descrip-
tion of property in a deed is not ground for
reformation, the grantee having a remedy
at law for all damages, such as double pay-
ment. Willson V. Legro, 73 N. H. 515, 63 A.
399.

30. Fred Macey Co. v. Macey [Mich.] 12
Dot. Leg. N..948, 106 N. W. 722. Written re-
lease or assignment of cause of action. Bush
v. Prescott & N. W. R. Co. [Ark.] 89 S. W.
86. Government land patents. Southern Pao.
R. Co. V. U. S., 200 U. S. 341, 50 Law. Ed. ;

Rozell V. Chicago Mill & Lumber Co. [Ark.]
89 S. W. 469. State lease of lands under
water on ground that it was induced by
fraudulent i-epresentations of lessee. Grey
V. Morris & C. Dredging Co. [N. J. Eq.] 63
A. 985. Mortgage. Smith v. Krueger [N.
J. Eq.] 63 A. 850. Note obtained by fraud.
Manning v. Berdan, 135 P. 159. See ante this
section and subdivision, Adequate Remedy
at Law. i

31. Rescission of contracts affecting any
estate or interest in land on the ground of
fraud in the procurement thereof, or mutual
mistake of the parties in effecting the same,
belongs to the exclusive jurisdiction of
courts of equity. Bruner v. Miller [W. Va.]
52 S. E. 995. On ground of mistake. Bibber
v. Carville [Me.] 63 A. 303.

!!3. Manning v. Jagels [N. J. Eq.] 63 A.

492. Bill in aid of execution held to state

cause of action. Gavazzi v. Dryfoos, 47 Misc.
15, 95 N. Y. S. 199.

33. Equity's jurisdiction over matters of
account rests upon three grounds: The com-
plicated character of the account, the need
of a discovery, and the existence of a
fiduciary or trust relation. Burton v. Train-
er, 27 Pa. Super. Ct. 626. Where the rights
of the parties can only be determined by
an accounting involving Intricate computa-
tions and statements in order to ascertain
the balance between the parties, equity will
take -jurisdiction. Price v. Middleton [S. C]
55 S. E. 156; Castle Creek Water Co. v. Aspen
[C. C. A.] 146 F. 8; Fidelity & Deposit Co. v..

Fidelity Trust Co., 143 F. 152. The question
as to whether equity will take Jurisdiction of
an account is largely addressed to the dis-
cretion of the court. Daab v. New York
Cent. & H. R. Co. [N. J. Eq.] 62 A. 449.

Illustratlona. Jurladlction sustained: Bill

against county clerk and sureties for sever-
al terms to surcharge the clerk's account and
for an accounting, sustained. Place v. State
[Ark.] 92 S. W. 242. Accounting by holder
of usurious notes at instance of Indorser.
Homer v. Nitsch [Md.] 63 A. 1052. Where
plaintiff put money into defendant's busi-
ness under a proposed agreement, which was
not consummated, whereby plaintiff was to,
have had a certain Interest in the business,
equity had jurisdiction to enforce plain-
tiff's rights. Fourchy v. Ellis, 140, F. 149.
Where complainant was "wrongfully expelled
from firm and sought a recovery of and
an accounting for profits of several years,
thus involving intricate mutual accounts and
breach of trust. Price v. Middleton [S. C]
55 S. B. 156. Suit for accounting from party
with "Whom complainant had placed sums of
money on deposit held an equitable suit,
complainant having no liquidated demand
against defendant. Goupille v. Chaput
[Wash.] 86 P. 1058. A bill in equity was the
proper remedy where one person acted as
trustee for nine or more others in buying-
and selling property. Horine v. Mengel, 30
Pa. Super. Ct. 67. Assumpsit held the Im-
proper and a suit in equity the proper reme-
dy upon a quadrilateral agreement to buy
and sell property under which one of the
parties was trustee and handled the money
for all the parties, and a complicated ac-
counting was necessary. Burton v. Trainer,
27 Pa. Super. Ct. 626. A sufficient ground of
equitable jurisdiction was stated in the al-

legations that the defendant, under a void
chattel mortgage obtained from the insol-
vent corporation, had, by taking possession
and sale of that company's chattels wrong-
fully, realized unknown sums af ^oney, for'

which the bill prayed he might be decreed
to account to the receiver of that company.
Pryor v. Gray [N. J. Eq.] 62 A. 439.

Jurisdiction denied: Equity cannot take
jurisdiction of an ordinary action at law on
an ordinary account merely because it in-

volves many items. Price v. Middleton [S.

C] 55 S. E. 156. An action for a tort cannot
be converted Into a proper case for an ac-
count merely because the defendant kept an
account of his tortious transactions, and an
examination of his bot-ks may be necessary
in order to prove plaintiff's case, the remedy
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classification may be based upon the subject-matters in connection witli which equi-

table relief may be invoked, such as relations of confidence^'' and trust/* contracts^'

at law for such examination being sufficient
and there being no accounts between the
parties.- United States v. Bitter Root De-
velopment Co., 200 U. S. 461, 50 Law. Ed. .

Assignee of patent has no right to an equi-
table accounting as to profits, damages, and
royalties. Allen v. Consolidated Fruit Jar
Co., 145 F. 948; Owens v. Goldie, 213 Pa.
579, 62 A. 1117.

34. Against nuisances. Weiss v. Gaylor
[Ala.] 39 So. 519; Nixon v. Boling [Ala.] 40
So. 210; Dickinson v. Arkansas City Imp. Co.
[Ark.] 92 S. W. 21; Chicago, etc., R. Co. v.
People, 120 111. App. 306; United States v.
Luce, 141 F. 385. Injunction to prevent clos-
ing or obstruction of an alley. Bernei v.

Sappington [Md.] 62 A. 365. Against ob-
struction of streets. Chicago, etc., R. Co.
V. People, 120 111. App. 306; Weiss v. Gaylor
[Ala.] 39 So. 519; Dickinson v. Arkansas City
Imp. Co. [Ark.] 92 S. W. 21. Against taking
private property for public use without com-
pensation. Clayton v. Gilmer County Court,
58 W. Va. 253, 52 S. E. 103; Town of New
Decatur v. Scharfenberg [Ala.] 41 So. 1025.
Against illegal expenditure of public funds.
Bates V. Hastings [Mich.] 13 Det. Leg. N.
626, 108 N. W. 1005. Against ordinance Ax-
ing telephone rates. Ozark-Bell Tel. Co. v.

Springfield, 140 F. 666. Against trespass,
Sadlier v. New York [N. ,T.] 78 N. E. 272;
Brassington v. Waldron [Mich.] 12 Det. Leg.
N. 1011, 107 N. W. 100; Coleman v. EHiott
[Ala.] 40 So. 666; Carswell v. Swindell, 102
Md. 636, 62 A. 936. Against actions at law.
Lyons V. Importers' & Traders' Nat. Bank,
214 Pa. 428, 63 A. 827. Against circulation
of circulars derogatory of articles manu-
factured by complainant. Toledo Comput-
ing Scale Co. v. Computing Scale Co. [C. C.

A.] 142 F. 919.

35. Carswell v. Swindell, 102 Md. 636, 62

A. 956. Complainant must be in actual or
constructive possession. Merritt v. Alabama
Pyrites Co. [Ala.] 39 So. 555. Though de-
fendant occupied the land previous to but
not at the time of the suit. Ferrell v. Lord
[Wash.] 86 P. 1060. Suit by United States
to confirm the title of bona fide purchasers

' from the patentee of land and to cancel
patents to otlier lands. Southern Pac. R. Co.
V. U. S., 200 U. S. 341, 50 Law.. Ed. .

Statute enabling party out of possession to
maintain suit to quiet title did not destroy
equitable nature of remedy. Costello v. Mu-
heim [Ariz.] 84 P. 906.

36. Suit by lessor of oil and gas rights
In possession after forfeiture to remove
cloud created by lease. Brewster v. Lanyon
Zinc Co. [C. C. A.] 140 F. 801. Possession un-
lawfully and forcibly acquired will not de-
prive equity of jurisdiction to remove a
cloud at the suit of the party dispossessed.
Slaughter v. Mallett Land & Cattle Co. [C.

C. A.] 141 F. 282.

37. Equity has a general jurisdiction to

prevent the abuse of confidential relations,

such as relation between son-in-law and his

old and infirm mother-in-law. Horner v.

Beli, 102 Md. 435, 62 A. 736. As where a
daughter. Intending to obtain a tax title

to land in which her mother had an interest
1

by way of remainder, was present when no-
|

tice to redeem was served on her mother,
the latter being very old and infirm, the
daughter was not allowed to set up the title
acquired by her and equity could compel
her to submit to a redemption by the heirs.
Woglom V. Kant [N. J. Eq.] 63 A. 283. Re-
scissions of sale by attorney to client in-
duced by misuse of relationship between
them. Hill v. Hall, 191 Mass. 253, 77 fl. E.
831.

38, Equity has a general jurisdiction over
trusts. Baltimore Bargain House v. St. Qlalr,
58 W. Va. 665, 52 S. E. 660.
What constltuteB a trust; Fiduciary re-

lations cognizable in equity are not neces-
sarily implied from the relations of principal
and agent, bailor and bailee, or pledgor and
pledgee, and a mere deposit of money for
specific purposes does not necessariljr create
such a trust relation as is cognizable In
equity. Young v. Mercantile Trust Co., 140
P. 61; Francis v. Gisborn [Utah] 83 P. 571.
A mere bailment or deposit does not create
a trust enforceable in equity. Young v.
Mercantile Trust Co. [C. C. A.] 145 F. 39.
"That the transactions of principal and
agent, bailor and bailee, and pledgor and
pledgee are not cognizable in equity Is
clear, unless accompanied by facts and cir-
cumstances -from which it may be presumed
that the" intendment of the parties was to
create a trust, or where the obligations Im-
posed arose out of confidential relations.
Miller v. Kent, 16 P. 13; Sawyer v. Atchison,
etc., R. Co., 119 P. 252; Marvin v. Brooks, 94
N. Y. 71; American Spirits Mfg. Co. v. Easton,
120 P. 440; Upshur v. Briscoe, 138 U. S. 377,
34 Law. Ed. 931. To the same effect, see
Sanford v. Sanford, 139 U. S. 642, 35 Law. Ed.
290, and Minnesota v. Northern Securities
Co., 184 U. S. 199, 46 Law. Ed. 499." Young
V. Mercantile Trust Co., 140 P. 61. The fact
that defendants had permission to cut tim-
ber on certain tracts of land did not make
them trustees ex maleficio as to timber
wrongfully cut by them on other tracts.
United States v. Bitter Root Development
Co., 200 U. S. 451, 50 Law. Ed. .

Protection of rights of beneficiaries of
trusts as against wrongful acts of trustees,
such as right of congregation to use church
as against threatened exclusion by trustees.
See P. L. 1898, p. 423, § 4. Barna v. Kirczow
[N. J. Eq.] 63 A. 611.

Removal of trustee: A bill brought to re-
move a trustee to whom personal property
has been assigned for the benefit of creditors,
and to appoint a receiver for the trust prop-
erty, to be sufficient must contain full and
precise allegations showing the necessity for
the removal and that there is danger of
loss or misappropriation of the trust prop-
erty. Baltimore Bargain House v. St. Clair,
58 W. Va. 565, 52 S. E. 660.

Construction of trusts is a matter peculiar-
ly within equity jurisdiction. Columbian
University v. Taylor, 25 App. D. C. 124. A
court of equity has plenary power to de-
termine the rights and liabilities arising be-
tween a trustee and the beneficiaries of tlie

trust. Young v. Mercantile Trust Co., 140

P. 61.

Establishment and enforcement of trusts:
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and rights arising out of contract but not resting on privity of contract/" constitu-

tional rights/^ corporations*'' and corporate stock and stockholders/^ beneficial asso-

County officers who have collected a special
tax levied for the payment of county bonds
hold the proceeds • of such tax as trustees
for the bondholders, and may be held ac-
countable in equity. Tolman v. Onslow
County Com'rs, 140 F. 89. Where taxes col-
lected were impress.ed with a trust for the
benefit of a railroad company in the aid of
which county bonds had been issued. Board
of- Com'rs of Onslow County v. Tollman [C.

C. A.] 145 P. 753. Regulation of use of pub-
lic institution established partly with charity
funds. Board of Trustee of School for In-
dustrial Education v. Hoboken [N. J. Bq.l
62 A.. 1, Implied trust created by payments
by teacher to pension fund under Act 1900,
which was unconstitutional. Venable v.

Shafer, 7 Ohio C. C. (N. S.) 337. Where ex-
press trust, created by will fails, a resulting
trust, enforceable in equity, accrues to the
heirs. Columbian University v. Taylor, 25
App. D. C. 124. Where a grantee orally as-
sumed notes of the grantor and then re-
pudiated his obligation and claimed the land
absolutely, the holder of the notes could
sue -in equity to establish the notes as a
valid claim against the property conveyed.
Greenley v. Greenley, 100 N. T. S. 114. A
verbal statement of one holding the equitable
title to land to the effect that he wants the
same conveyed to his wife will not operate
to pass equitable title to her, and where,
after the death of the husband, his vendor,
on account of such statement, conveys the
land to the widow, such deed does not
thereby vest the equitable title to said land
In the widow, but it will operate only to
convey the legal title, to be held by her In

trust for the heirs, which a court of equity
w^ill enforce upon proper bill filed for that
purpose. Gentry v. Poteet [W. Va.] 53 S. B.
787. One taking a deed for land knowing
that another has a valid equitable title to

the same land from the same vendor Is held
in equity as holding the legal title in trust
for the benefit of the first purchaser, and
equity will compel him to pass the legal title

to such first purchaser. Reel v. Reel [W.
Va.] 52 S. B. 1023. Confidential agent who
invested money of decedent for him held
a trustee of such funds and investments
for the benefit of the legatees of the de-
cedent so as to give equity jurisdiction of

a suit by the legatees to recover the funds
and property belonging to such estate as
against the executors and legatees of the
agent. Darlington v. Turner, 202 U. S. 195,

50 Law. Ed. . Equity will follow trust
funds, as where funds realized from school
district bonds, which were void under Const.
§ 157, were invested in school property, it

was held that the funds might be followed
into the property and the bondholders be
thus given relief. Board of Trustees v.

Postel [Ky.] 88 S. W. 1065. But trust funds
cannot be followed unless they can be identi-
fied, and hence the United States could not
Bue in equity to recover for the cutting and
conversion of -timber on public lands where
the allegations of the bill failed to identify

the specific property sought to be subjected
as the proceeds of the timber cut and con-
verted. United States v. Bitter Root De-

velopment Co., 200 U. S. 451, 50 Law. Ed. ;

At common law a voluntary assignment by
a debtor of his property for the benefit of
creditors when accepted by the assignee
establishes a trust, the enforcement of which
may be compelled in equity by a creditor or
the assignor, either of whom also may de-
mand and is entitled to an accounting by the'
assignee of his administration of the as-
sets. Andrews v. Tuttle-Smith Co., 1,91 Mass.
461, 78 N. B. 99. Under Rev. Laws c. 173,
§ 4, an assignee of the creditors may sue in
his own name. Id. The right to equitable
relief in such case does not depend upon the
misconduct of the assignee of the debtor,
since both the debtor and the creditors are
entitled to an account. Id.

39. Construction of antenuptial contract
In order to determine the wife's future rights
thereunder. Dulaney's Adm'r v. Dulaney
[Va.] 54 S. E. 40. Rescission. Bruner v.
Miller [W. Va.] 52 S. B. 995. As to specific
performance and cancellation of contracts,
see ante this section and subdivision.'

Statute of frauds: Equity protects a parol
gift of land equally with a parol agreement
to sell it, if accompanied by possession and
the donee, induced by the promise to give
it, has made valuable improvements on the
property, and this applies to the gift of a
life estate as well as the fee. Merriman v.
Merriman [Neb.] 106 N. W. 174.

40. Suit by holder of school district bond
to enforce his rights after division of the
district under Code 1873,i § 1715. Gamble v.
Rural Independent School Dist. of Allison
[C. C. A.] , 146 P. 113. Suit to reach an as-
signee of a contract between whom and com-
plainant there is no privity of contract, the
assignor being insolvent. Quigley v. Spencer
Stone Co. [C. C. A.] 143 P. 86.

41. Preventing the taking of private prop-
erty for public use without compensation.
Clayton v. Gilmer County Court, 58 W. Va.
253, 52 S. B. 103; Town of New Decatur V.
Scharfenberg [Ala.] 41 So. 1025.

42. The control of corporations is within
the general jurisdiction of equity. Cook v.
Carpenter, 212 P^. 165, 61 A.' 799. For a more
exhaustive and specific discussion of the
power of equity over corporations, see Cor-
porations, 7 C. L. 862.
Assets: Collection and distribution of as-

sets. Cook V. Carpenter, 212 Pa. 165, 61 A.
799. The jurisdiction of a court of equity
of a suit by the assignee for creditors of a
corporation to enforce stock subscriptions
is not ousted by the fact that the bill al-
leges that the assets are insufficient to
cover the liabilities, and thus shows that no
accounting is necessary, the necessity for
an accounting not being the exclusive test
of equity jurisdiction in such cases. Id.

Dissolution: Equity has jurisdiction of
voluntary dissolution proceedings. Ralvey v.

Preeport Smokeless Coal & Coking Co., 58
W. Va. 424, 52 S. B. 528.
Elections: Equity will not take jurisdic-

tion of a corporate election contest except
where such contest Is Incidentally involved
in a suit of which there are other grounds
for jurisdiction. Hayes v. Burns, 25 App. D.
G. 242. The relief sought must depend up-
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ciations/* estates of decedents/^ executions,*' estoppel,*^ forfeitures,*' fraudulent

conveyances,** highways and streetSj^" judgments,"^ liens,'*^ lost instruments/*

on the validity or Invalidity of the election.
Crow V. Florence Ice & Coal Co., 143 Ala.
541, 39 So. 401, Right to have flctltious stock
cancelled held not necessarily to involve
validity of a corporate election. Id. Equity
will not decide which of two sets of trustees
of a church were elected, quo warranto being
the proper remedy. Barna v. Kirczow [N.
J. Eq.] 63 A. 611.

43. Where complainant sold his stock, re-
serving certain interest and the right to
dividends, and the purchaser sold the stock,
on terms contrary to the original agreement
of sale, to the president of the corporation
who denied complainant's rights, and the cor-
poration disposed of all its assets, the com-
plainant, charging fraud and asking, for
rescission and accounting, was entitled to re-
lief. Phillips V. Jacobs [Mich.] 13 Det. Leg.
N. 542, 108 N. W. 899.
Transfer oi stock: Bill to compel corpora-

tion to issue new certificate to transferee
of stock. Westminster Nat. Bank v. New
England Electrical Works, 73 N. H. 465, 62
A. 971. Bill by pledgor of stock to compel
retransfer. Bichbaum v. Sample, 213 Ea. 216,
62 A. 837.
Dividends: Bill to com.pel declaration of

dividends and to prevent discrimination be-
tween stockholders of the same class. Crat-
ty V. Peoria Law Library Ass'n, 219 111. 516,
76 N. E. 707.

Bllnority stoeklxolders: Suit to recover
property of corporation fraudulently dis-
posed of by majority stockholders. Jones
V. Missouri-Edison Blec. Co. [C. C. A.] 144
P. 765. Equity cannot be invoked to aid
the minority of the members of a religious
corporation in obtaining control of a church
to the exclusion of the majority. Duessel v.

Proch, 78 Conn. 343, 62 A. 152.

Cancellation of fictitious stock. Crow v.

Florence Ice & Coal Co., 143 Ala. 541, 39

So. 401.

Stock subscriiitlons may be enforced by a
suit In equity by creditors. Cook v. Car-
penter, 212 Pa. 165, 61 A, 799; Dickinson v.

TrapKagan [Ala.] 41 So. 272; Montgomery
Iron Works v. Roman [Ala.] 41 So. 811;
Lewisohn v. Stoddard, 78 Conn. 575, 63 A.

621; Meyer v. Ruby-Trust Min. & Mill. Co.,

192 Mo. -App. 162, 90 S. W. 821. But see
Miller v. Willett [N. J. Eq.] 62 A. 178. In
this connection the article on corporations,

7 C. L. 862, should be consulted. Cancella-
tion of stock subscriptions induced by fraud-
ulent representations. Hamilton v. Ameri-
can Hulled Bean Co. [Mich.] 12 Det. Leg, N.

1005, 106 N. W. 731.

44. Reinstatement of member of volun-
tary association wrongfully expelled. Mesis-
co-v. Giuliano, 190 Mass. 352, 76 N. E. 907.

45. Suit to recover property fraudulently
obtained from decedent, during his lifetime.

Marsh v. Marsh, 78 Vt. 399, 63 A. 159. Any
person entitled to share in the distribu-

tion of an estate has the right to have the
estate administered in a court of equity with-
out assigning any special equity for trans-
ferring the estate to such court. Bresler v.

Bloom [Ala.] 41 So. 1010. Under Shannon's
Code §§ 4000-4003, 6071, 6112, the court of

chancery has concurrent jurisdiction with

the circuit and county courts with regard
to the sale of land to pay debts of decedents.
Bashaw v. Temple, 115 Tenn. 596, 91 S. W.
202. The jurisdiction of the court of chancery
in such case under Shannon's Code. §§ 4000-
4003, may attach though the property is of
less value than $1,000. Id. Equity jurisdic-
tion of the distribution of estate according
to the terms of the will' is concurrent with
that of the orphan's court, and will not
be exercised except upon equitable grounds.
Wyckotf V. O'Neill [N. J; Eq.] 63 A. 982.
The fact that the will devises and be-
queaths the property to the defendant dur-
ing his life presents no obstacle to the as-
sumption by a court of equity of the admin-
istration of the estate; especially is this
so when the bill Is filed by the remaindermen,
and it is averred in the bill that the de-
fendant has invested a part of the property
bequeathed by the will in other property and
has taken the title in his own name abso-
lutely, and in disregard of complainant's
reversionary rights, thus making it easy and
possible for defendant to dispose of the
property to innocent third parties, and final-

ly deprive the complainant of her rights
under the will. Bresler v. Bloom [Ala.] 41
So. 1010. Equity does not acquire jurisdic-
tion of ah action for a tort merely because
one of the defendants is the administrator of
one of the tort feasors, where no discovery
of assets is sought and the bill shows that
the decedent's estate is solvent. United
States V. Bitter Root Development Co., 200
U. S. 451, 50 Law. Ed. .

46. In Alabama equitable relief from a
wrongful execution is granted upon a peti-
tion for supersedeas of the execution, such
petition being a substitute for a bill In
equity. Jesse French Piano & Organ Co. V.

Bradley, 143 Ala. 530, 39 So. 47.

47. While estoppel in pais may be set up
as a defense at law, such an estoppel, being
a creation of equity, will generally be ad-
ministered by equity alone. South Penn Oil
Co. V. Calf Creek Oil & Gas Co., 140 F. 507.

This is peculiarly so where the circumstances
out of which the estoppel is claimed are
complicated and involved in transactions be-
tween different parties. Id. The Federal courts
will follow the decisions of the state courts
as to whether estoppel In pais is a, subject
of equitable cognizance. Id. "The supreme
court of appeals of West Virginia, In Hanly
v. Watterson, 39 W. Va. 214, 19 S. E. 536,
and in Norfolk & W. R. Co. v. Perdue, 40 W.
Va. 442, 21 S. B. 755, has distinctly held that
estoppel by conduct of party, commonly call-

ed 'estoppel in pais,' is aji equitable defense."
Id. See, also. Bias v. Vickers, 27 W. Va.
456.

48. Where the covenant Is pecuniary and
there Is default and consequent forfeiture,
equity will relieve independently of the cir-

cumstances of fraud, accident, mistake, and
surprise. Wheeling, etc., R. Co. v. Triadel-
phia, 58 W. Va. 487, 52 S. E. 499. A party
asking relief from a default In not paying
money according to his contract must pay
into court the amount equitably due. People
V. Freeman, 110 App. Div. 605, 97 N. Y. S.

343. Equity will also relieve from for-
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miisances,'** taxes/' and assessments/^ and public funds,'^ usury/* vexatious litiga-

tion/" wills.*" Praud"^ and mistake"^ are subjects of equity jurisdiction eoncun-ent,

feitures for nonperformance of covenants
other than those for the payment of money
arising out of accident, mistake, or sur-
prise, and in the absence of willful and de-
liberate refusal to perform when no pecun-
iary injury has resulted to the covenantee,
and tile wrong- done is easily remediable,
but sucK power of relief is discretionary and
will not be exercised unless the delinquent
covenantor is able and willing to immediate-
ly perform the covenant. Wheeling, etc., R.
Co. v. Triadelphia, 58 W. Va. 487, 52 S. E.
499. The discretion of the court in such
case is a sound legal discretion, subject to
review, and the appellate court will reverse
the action of the trial court when, in its

.opinion, relief has been improperly denied.
Id. Relief granted from forfeiture under
deed granting right of way to a railroad
company for breach of a covenant to dou-
ble track across grantor's land and to estab-
lish passenger depot, it appearing that the
road was intended only as a freight road and
that the grantor, therefore, could derive no
benefit from the performance of the cove-
nants. Baltimore & N. T. R. Co. v. Bouvier
[N. J. Eq.] 62 A. 868. Defending an action
at law by the grantor and attempting to
avoid the forfeiture did not .deprive the com-
pany of its right to invoke the aid of equity
for relief from the forfeiture, the questions
raised in the action at law tieing real and
not merely colorable. Id. The jurisdiction
of equity to relieve from forfeitures depends
upon the intrinsic nature of a forfeiture and
not upon other general heads of equity juris-

piudence, such as fraud, accident, etc. Id.

A judgment in ejectment in favor of the
grantor in a deed granting a right of way
to a railroad company, awarding the posses-
sion of the land to the grantor on account
of breach of a condition subsequent by the
railroad company was not a bar to the right
of the railroad company to equitable relief

from the forfeiture. Id.

Note: " 'A court of equity has power to re-

lieve a party against forfeiture or penalty
incurred by the breach of a condition sub-
sequent, when no willful neglect on his part
is shown, upon the principle that a party
having a legal right shall not be permitted
to avail himself of it for the purpose of

injustice and oppression.' Noyes v. Ander-
son, 124 N. Y. 176, 26 N. E. 316, 21 Am. St.

Rep. 657. The forfeiture in this case was for

failure to pay an assessment for a sewer.
'When a mortgagor, without his fault or neg-
lect, is prevented by accident from paying
an installment on the day named in a de-
cree 'of foreclosure, on a bill brought to re-
deem, equity will grant relief; and he will
be reinstated, but on terms that he satisfy
the equitable rights of the other party.'

Kopper V. Dyer, 59 Vt. 477, 9 A. 4, 59 Am.
Rep. 742. 'Equity will relieve against a for-

feiture incurred by the breach of a covenant
to insure In a lease of real estate, caused
by accident or mistake, if no actual damage
has been sustained by the lessor.' Mactier v.

Osborn, 146 Mass. 399, 15 N. E. 641, 4 Am. St.

Rep. 323. 'A court of equity may grant re-

lief from the forfeiture of an estate con-

ditioned for the maintenance and support of
the grantee, where the forfeiture was ac-
cidental and unintentional, and not attended
with irreparable injury. But it rests in the
sound discretion of the court when relief
shall be granted in this class of cases.' Hen-
ry V. Tupper, 29 Vt. 358. This is a leading
case, and the opinion was written by Chief
Justice Redfleld, who, in ihe course of his
opinion, said: 'That relief might be grant-
ed in equity, even where the condition was
for the performance of collateral acts seems
to be admitted in most of the cases upon
this subject. AVebber v. Smitji, 2 Vernon,
103; Hack v. Leonard, 9 Mod. 90; Cox v.

Higford, 2 Vernon, 664; Saunders v. Pope,
12 Vesey 282. These are cases of nonrepair
of premises leased; and the chancellor, Lord
Erskine, says in the last case: "I cannot
£igree it is necessary the nonperformance
of the covenant should have* arisen from
mere accident or ignorance." The cases are
abundant where relief has been granted
against forfeiture of title by nonperform-
ance of other collateral acts as for not re-
newing a lease (Rowstone v. Bentley, 4 Br.
C. C. 415), or for cutting down timber when
covenanted against on pain of forfeiture
(Northcote v. Duke, Ambler, 511; Thomas v.
Porter, 1 Ch. Cas. 95). But it has been held
relief will not be granted where the for-
feiture arises from an act incapable of com-
pensation although of no essential damage
to the other party, as the breach of a con-
dition not to assign. Wafes v. Mocato, 9

Mod. 112. The same rule obtains where the
forfeiture arises from an omission to secure.
Rolfe v. Harris, 2 Price, 206. * • * It

seems, however, to be pretty well establisli-
ed in England that relief for nonrepair of
premises will not be granted as matter of
course, and especially where there was a
willful defa/alt (Bracebridge v. Buckley, 2

Price, -200; Hill v. Barclay, 16 Vesey, 403, and
18 Vesey, 56); but where the failure is from
"accident, fraud, surprise, or ignorance not
willful," relief will be granted (2 Lead. C.
in Equity, 464, 465; Eaton v. Lyon, 3 Vesey,
693)—the result of all which seems to be
that there is no well-settled rule upon the
subject, or none which is not liable to con-
siderable variation, and to be aftected by
the circumstances of the particular case.
• * • But we must all feel that cases of
the character before the court should be
received with something more of distrust,
and relief afforded with more reserve and
circumspection, than in ordinary cases of
collateral duties. And although we are not
prepared to say that it must appear that,
in all cases, the failure arises from sur-
prise, accident, or mistake, we certainly
should not grant relief when the omission
was willful and wanton, or attended with
suffering or serious inconvenience to the
grantee, or there was any good ground to
apprehend a recurrence of the failure to
perform, as was held in Dunklee v. Adams, 20
Vt. 421, 50 Am. Dec. 44.' "—From Wheeling
& E. G. R. Co. v. Triadelphia, 58 W. Va.
487, 52 S. E. 499.
Under municipal ordinances: A forfeiture
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however, with that of law/^ and as in other cases of concurrent jurisdiction, such as

provided for in a city ordinance granting
a street railroad company tlie right to con-
struct and maintain its road in tlie city
streets is not witliin the rule that equity
will not relieve against a statutory forfeit-
ure, the ordinance not being a statute but
in the nature of a contract. Wheeling, etc.,
R. Co. V. Triadelphia, 58 W. Va. 487, 52 S.
B. 499. In the exercise of the power of for-
feiture under an ordinance of a municipal
corporation prescribing notice and specifi-
cation of cause as a necessary preliminary
step, the oiHcers of such corporation
must deal fairly, openly, and frankly with
the party whose rights they attempt to take
away, and abstain from such conduct as will
work a surprise upon him. This conduct
is governed by sustantially the ' same rules
and principles as apply to proceedings by
private persons under similar circumstances
In order to be_ inequitable and oppressive,
their conduct need not be actually fraudu-
lent. If in equity and conscience it is op-
pressive or lacking in fairness, equity will
relieve, however honest and sincere the par-
ties attempting to forfeit may have been.
Id. A declaration of forfeiture of a street
railway privilege in a street by the council
of a town, effected by repeal of the ordi-
nance by which the privilege was granted,
pursuant to a reservation of power so to do,
for cause and after notice, has not tlie

force and effect of a Judicial determination
of the existence of cause for forfeiture and
does not preclude a resort to the courts by
the railway company for vindication of its
rights. A'fter such repeal, pursuant to no-
tice, the railway company may, by injunc-
tion, prevent the town authorities from re-
moving or disturbing its track. If no cause
of forfeiture existed, or the circumstances
shown are such as to call for the exercise of
equity jurisdiction to relieve from forfeiture.
In so far as the decision in Town of Davis
V. Davis, 40 W. Va. 464, 21 S. E. 906, imports
the contrary of the foregoing proposition,
it is re-examined and disapproved. Id.

49. Suit by judgment creditor to set aside
fraudulent conveyance by debtor. McDevitt
v. Connell [N. J. Eq.] 63 A. 504.

50. Relief against establishment of road
without proper notice. Williams v. Routt
County [Colo.] 84 P. 1109. Injunction
against taking or injuring private property
in connection with improvement of high-
ways without first making compensation.
Town of New Decatur v. Scharfenberg [Ala.]
41 So. 1025. Injunction against obstruction
of alley. Andreas v. Steigerwalt, 29 Pa. Su-
per. Ct. 1. Injunction against obstruction
of streets. Weiss v. Ta(ylor [Ala.] 39 So. 519;
Dickinson v. Arkansas City Imp. Co. [Ark.]
92 S. W. 21. Injunction against unauthoriz-
ed appropriation of streets by railroad com-
pany. Chicago, etc., R. Co. v. People, 120 111.

App. 306.
51. Vacation and opening fraudulent

judgments. Kerans v. Kerans [N. J. Eq.] 62
A. 305. Whether this should be done by
petition or by bill of review, or by independ-
ent bill to vacate. See post § 15, Bill of Re-
view, and see Judgments, 6 C. L. 214. Equity
will not interfere with a judgment at law
on account of fraud unless the fraud relates

to something extrinsic and collateral to the
matter which has been tried. It will not in-
terfere on account of fraudulent testimony
(Hoskins v. Nichols, 48 Misc. 465, 96 N. Y. S.

926), nor where the complainant has failed
to avail himself of his remedy by way of,
defense to the action at law or by appeal
or motion therein (Id.^. Where a condi-
tional purchaser of personalty recovered a
judgment against, a railroad company for
its loss, equity had jurisdiction, at the in-
stance of the seller who had reserved the
legal title until payment, to prevent the mis-
application of the fund and to enjoin its

payment to the purchaser. Murphy & Co.
V. American Soda Fountain Co., 86 Miss. 791,
39 So. 100.

Jfote: "As fast as the power of the courts
of common law has been extended, so as to
permit those courts to set aside judgments
and grant new trials on the ground of fraud,
mistake, or newly discovered evidence, the
exercise of jurisdiction by this court has
been renounced and curtailed. Hayes v. U.
S. Phon. Co., 65 N. J. Eq. 5, 55 A. 84; Wol-
cott v. Jackson, 52 N. J. Eq. 387, 28 A. 1045;
Hannon v. Maxwell, 31 N. J. Eq. 318."—From
Kerans v. Kerans [N. J. Eq.] 62 A. 305.

52. Enforcement of judgment lien unen-
forceable at law because of insolvency and
death of debtor. Evans v. Silvey & CO. [Ala.]
42 So. 62. The bankruptcy act did not de-
prive a court of equity of jurisdiction to de-
clare an equitable lien upon the bankrupt's
realty, and a lien so declared will be recog-
nized by a court of bankruptcy. Crosby
V. Ridout, 27 App. D. C. 481. An agreement
by an adjoining owner to pay part of cost
of party wall created an equitable lien upon
the lot on which wall was built, and such
lien was enforceable in equity. Rugg v.

Lemly [Ark.] 93 S. W. 570. Where an at-
tachment lien on an insurance policy can-
not be enforced without a surrender of the
policy, a suit may be maintained t6 compel
such surrender. Marks v. Equitable Life As-
sur. Soc," 109 App. Div. 675, 96 N. Y. S. 551.
Bill held defective in that it did not allege
or show that the lien could not be enforced
without a surrender of the policy. Id. It

could not be inferred from the use of the
words "surrender value" that it would be
necessary to physically surrender the policy
in order to enforce the lien. Id. The bill

was also defective in that it did not allege
any request for the surrender of the policy
or that defendant had refused to surrender
it or to recognize complainant's claim. Id.

An assignment subsequent to the levy of
the attachment was not ground for equi-
table relief, since the lien of the attach-
ment was superior to the claim of the as-
signee and could be enforced in an appro-
priate action in aid of the attachment. Id.

53. "It is a very ancient head of equity
jurisdiction to entertain suits upon sealed
instruments which have been lost or destroy-
ed, or which have come into the possession
of the defendant, who retains the same.
1 Fonblanque's Equity, [4 Am. Ed.] p. 32, c.

1, § 3; Smith's Manual of Equity [Ist

Am. Ed.; 9th London Ed.] p. 39 et

soq.; Dariiell's Chan. Pr. & PI. [6th

Am. Ed.] p. 545 (552); Story's Eq. JUrls.
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eases involving an aecoimting/* the exercise of eqtdty jurisdiction will depend

13th Ea.] p. 8 et seq.; Pomeroy's Eq. Juris.
[Sa Ba.] p. 77, § 71; Reeves v. Morgan, 48
N. J. Eq. 428, 21 A. 1040." Hoaglana V. Su-
preme Council, Royal Arcanum [N. J. Eq.]
61 A, 982.

54. Injunction against continuing inul-

sance. Nixon v. Boling [Ala.] 40 So. 210. In-
junction against obstruction of alley, to use
of which complainant was entitlea unaer
deea from defenaant. Anareas v. Steiger-
walt, 29 Pa. Super. Ct. 1. Obstruction of
streets enjoined. Dickinson v. Arkansas
City Imp. Co. CArk.] 92 S. "W. 21; Weiss v.

Taylor [Ala.] 39 So. 519. Equity has ju-
risaiction at the instance of the state's at-
torney to enjoin a railroad company from
unauthorized appropriation of streets and
highways. Chicago, etc., R. Co. v. People,
120 111. App. 306. Injunction by Federal gov-
ernment against the operation of iish fac-
tories that constituted a nuisance to a
government hospital and quarantine station.
United States v. Luce, 141 F. 385.

55. Injunction against taxes fraudulently
assessed. National Tube Co. v. Shearer
[Del.] 62 P. 1093. Illegality of a tax Is not
alone ground for equity jurisdiction, and
consequently a Federal court cannot enjoin
a state tax on the sole grouna of illegality,

though there is a state statute making il-

legality grouna of equitable relief In the
state courts. Illinois Life Ins. Co. v. New-
man, 141 F. 449. See ante § 2 A, Effect
of code ana statutory provisions.

56. Injunction against frauaulent sewer
assessment. Huaiemyer v. Dickinson [Mich.]
12 Det. Leg. N. 1000, 106 N. W. 885.

57. Bill to restrain illegal expenditures
of public moneys. Bates v. Hastings [Mich.]
13 Det. Leg. N. 626, 108 N. W. 1005.

Trespass: Injunction against continuous
trespass. Sadlier v. New York [N. T.] 78 N.
E. 272; Coleman v. Elliott [Ala.] 40 So. 666.

Prevention of irreparable injury by enjoin-
ing trespass. Brassington v. WaWron
[Mich.] 12 Det. Leg. N. 1011, 107 N. W. 100.

Mere threats of trespass will not sustain
an injunction. Garswell v. Swindell, 102 Md.
636, 62 A. 956.

58. Equity may grant relief from usuri-
ous contracts, no matter what their form.
Horner v. Nitsch [Md.] 63 A. 1052. Such
relief will be extended, sometimes, to persons
injured by the usurious contract, though not
a party thereto. Id. The maker or indorser
of a usurious note is not precluded from
equitable relief under the aoctrine of in pari
aelicto. Id.

59. Lyons v. Importers' & Traaers' Nat.
Bank, 214 Pa. 428, 63 A. 827. Where the
vexatious litigation incluaes a suit in a Fed-
eral court, such .-suit "will not be enjoined,
but a bill of peace will be sustained. Id.

See post, § 16.

60. Aside from statutory enactments,
equity has no inherent jurisdiction of a will
contest. It therefore follows that any ju-
risdiction which it may have is by authority
of the statute ana must be construea in ac-
coraance with the terms therein employea.
O'Brien v. Bonfleia, 220 111. 219. 77 N. B. 167.

Kurd's Rev. St. 1903, c. 148, § 7, is the only
enactment conferring such jurisdiction. Un-
ddr this section and sections 13, 14, 18, equity

Is not deprived of jurisdiction merely be-
cause the bill is not filed within a year aft-
er the -order of the county court admitting
the will to probate, where the order of the
county court is appealed from to the cir-
cuit court. In sucii case the limitation of
one year specified in section 7 begins to run
from the time of the filing in the county
court of the certified order of the circuit
court admitting the will to probate. Id. The
equitable po"wer to set aside the probate
of a w^ill will not be exercised unless there
is some substantial equitable ground for
such relief, such as fraud, acciaent, or mis,-
take, which renaers it against conscience to
execute the decree allowing the probate.
Knight V. Hollings, 73 N. H. 495, 63 A. 38.

Suit may be maintained to set aside will be-
fore probate. Irving v. Bruen, 110 App. Div.
558, 97 N. T. S. 180. The chancery court is

clothed with the fullest jurisdiction to de-
termine all matters relating to the adminis-
tration of estates and is always open for a
hearing of a petition by any one interested,
asking for the construction of the last will
of a decedent. Owens v. Waddell [Miss.] 39
So. 459. A petition by a legatee of a "com-
fortable support" to construe the will was
not within Code 1892, §§ 1922, 1961, prohibit-
ing suits against executors until after the
expiration of a certain time where It was
the evident Intention of the testator that the
support should commence at once. Id.

61. Bruner v. Miller [W. Va.] 52 S. B. 995.

Fraudulent concealment Is a ground of equity
Jurisdiction as well as fraudulent, assertion.
Fred Macey Co. v. Macey [Mich.] 12 Det. Leg.
N. 948, 106 N. W. 722. Injunction against
collection of taxes fraudulently assessed.
National Tube Co. v. Shearer [Del.] 62 A.
1093. See Injunction, 6 C. L. 6; Taxes, 6 C.

L. 1602. Equity has jurisdiction to relieve
a landowner from the fraud of the drain
coipmissioner in making an assessment.
Huaiemyer v. Dickinson [Mich.] 12 Det. Leg.
N. 1000, 106 N. W. 885.

as. Bruner v. Miller [W. Va.] 52 S. B.
995. Rescission of contract on account of
mistake. Bibber v. Carville [Me.] 63 A. 303.

Mere ignorance of the law is not ground for
equitable relief in the absence of fraud or
misplaced confidence. Burke v. Mackenzie,
124 Ga. 248, 52 S. E. 653. Equity will not
ordinarily correct mistakes of law, such as
mistake as to effect of agreement as to

boundaries. Kitchen v. Chantland [Iowa]
105 N. W. 867. A mistake of law as to the
effect of an agreement, unconnected with
any mistake of fact or with any fraud, im-
position, or undue influence, will not be cor-
rected by a court of equity. Steinfeld v.

Zeckendorf [Ariz.] 86 P. 7. A mistake of law
is an erroneous conclusion as to the legal ef-

fect of known facts. A mistake of fact is a
mistake not caused by the neglect of any
legal duty and which consists of ignorance
of some fact, past or present, material to
the transaction, or belief in the existence of
•some such fact when it does not exist. la.

See note on mistake of law as ground for
relief in equity, 5 C. L. 1153. _ ,

63. Fraud. Fred Macey Co. v. Macey
[Mich.] 12 Det. Leg. N. 948, 106 N. W. 722;
Smith V. Krueger [N. J. Eq.] 63, A. 850; Bush
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largely upon the adequacy of the remedy at law."'' . Equity has an ancillary juris-

diction to enjoin any act which wiU interfere with the full and complete determina-

tion of the cause."" Equity will not ordinarily enforce penalties"^ or forfeitures,"'

but on the contrary will grant relief therefrom,"" but this rule is not without ex-

ception.'" Nor has equity any general jurisdiction to compel compensation for im-

provements placed on land by a party evicted therefrom by a judgment in eject-

ment,'^ nor to destroy or establish personal status,'^ nor of election contests for

nomination,'^ nor to control the exercise of legislative functions,'* nor of political

V. Presoott & N. W. R. Co. [Ark.] 89 S. W.
86; RitterhofE v. Puget Sound Nat. Bank, 37
Wash. 76, 79 P. 601;, Johnson v. Swanke
[Wis.] 107 N. W. 481; Manning v. Berdan, 135
F. 159. Courts of law have concurrent ju-
risdiction with courts of equity to prevent
the use of an Instrument obtained through

• fraud as evidence, thereby preventing the
party guilty of the fraud from obtaining any
advantage from it. Fraudulent execution of
lease may therefore be shown by parol in ac-
tion- of unlawful detainer. Sass v. Thomas
[Ind. T.] 89 S. W. 656. Mistake. See Equity,
5 C. L. 1144, 1152.

64. Fidelity & Deposit Co. v. Fidelity
Trust Co., 143 F. 162.

65. See ante, § 2 B, Existence of Ade-
quate Remedy at Law.

66. Injunction against action at law.
See Code Pub. Gen. Laws, aA-t. 16, § 190. Hor-
ner V. Nitsch [Md.] 63 A. 1052.

67. A bill seeking to su\)Jeot the' stock-
holders of a corporation to the payment of
the full amount of their statutory liability,

without regard to the necessity of such pay-
ment in order to meet the liabilities c'f the
corporation and without joining all the
stockholders. Is In effect a bill to enforce
a penalty. Miller v. WUlett [N. J. Eq.] 62

A. 178.

68. Barlow v. McDowell, 118 111. App. 506.

Equity will not declare a forfeiture, but
will leave the party to his legal remedy. If

any. Higinbotham v. Frock [Or.] 83 P. 536.

A court of equity will not enforce against
a vendee a technical forfeiture of an execu-
tory contract for the sale of land If the
defendant offers to do equity in considera-
tion of being restored to his contractual
rights. Telser v. Portsmouth Sav. Bank
[Neb.] 106 N. W. 784. Equity cannot be in-

voked merely to enforce a forfeiture or to

divest an estate for breach of a condition
subsequent as against a vendee in possession.

Thornton v. Natchez [Miss.] 41 So. 498. A
suit, the pri-marji and only purpose of which
is to establish a forfeiture as matter of

record and to cancel the thing forfeited. In

this instance a lease, is a suit to give effect

to, and therefore to aid in, the enforcement
of a forfeiture, and the equity which it

presents must be strong enough to overcome
the general indisposition of courts of chan-

cery towards granting such relief. Brewster
V. Lanyon Zinc Co. [C. C. A.] 140 F. 801.

69. See ante this section and subdivision.

70. In a case otherwise cognizable in

equity there is no insuperable objection to

the enforcement of a forfeiture when such
enforcement is more consonant with the

principles of right, justice, and morality than

to withhold equitable relief. Brewster v.

Lanyon Zinc Co. [C. C. A.] 140 F. 801.

7 Curr. L.—85.

71. In no case will such relief be granted
where the evicted tenant has not acted in
good faith and, in reliance on his title, as
where he is evicted because of breach of a
condition in his deed or where the improve-
ments are placed on the land before he ac-
quires his title. Van Tassell v. Wakefield,
122 111. App. 32.

Note: "Some recognition of the power of
a court of equity to compSl compensation for
lasting and valuable improvements, inde-
pendent of the occupying claimants' statute,
is found in Bright v. Boyd, 1 Story Rep. 478,

also Hart's Heirs v. Baylor, Hard. 606, and
Jones V. Jones, 4 Gill, 87, all of which are
cited by our Supreme Court in Ross v. Irv-
ing, 14 111. 171, but the rule has not been
applied very generally, which may be ac-
counted for by the fact that most of our
states have a statute similar to ours permit-
ting compensation to be- made by the law
court pronouncing the judgment of eviction.
In the few cases we have been able to find

where a court of equity has assumed juris-
diction to compel the successful plaintiff in

ejectment to compensate the evicted tenant
for the lasting and valuable improvements
placed upon the premises by him, it is held
that it is only in cases where the evicted
tenant acted in good faith and in the hon-
est belief that his title was valid, and where
he had no notice of the paramount title of
his successful adversary, that relief would
be granted."—From Van Tassell v. Wake-
field, 122 111. App. 32.

72. The remedy of destroying or estab-
lishing personal status does not belong to
the original jurisdiction of a court of chan-
cery. Vanderbilt v. Mitchell [N. J. Eq.] 63 A.
1107. Equity has no jurisdiction to cancel
or correct the record of a child's birth at
the instance of its reputed father, or to

enjoin the use of the certificate of tiirth as
evidence. Id. The nearest analogy to the
relief sought is jactitation of matrimony, but
this relief belonged to the ecclesiastical

courts and was never a part of original
equity jurisdiction. Id. Quere, whether
equity has jurisdiction of a bill by an os-
tensible parent to declare a child a bastard.
Id.

73. Hence Acts 1905, p. 782, conferring ju-
risdiction of such matters upon chancery
courts, is in violation of Const, art. 7, § 1,

vesting courts of chancery with jurisdiction
of matters in equity alone. Hester v. Bour-
land [Ark.] 95 S. W. 992. The constitutional
provision authorizing the general assembly
to provide the mode of election contests re-

fers only to elections for office and not to

elections for nomination. Id.

74. In the absence of a statute conferring

it, courts of equity have no power to con-
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questions which do not affect civil rights.'^ The question whether equit}' will inves-

tigate and enforce primary legal rights which have no color of equity is very largely
addressed to the discretion of the court. ''^ Equity has no jurisdiction of controver-
sies relating solely to legal title," but a court of equity may pass upon the question
of legal title when it is incidentally or collaterally involved in a cause of M'hich the
court has jurisdiction on other grounds.'^

trol, by injunction or otherwise, public offl-
cers and tribunals in tlie exercise of purely
legislative or governmental functions.
Fraud, perpetrated by private persons in the
procurement of the exercise of a legislative
or governmental powfer, of itself, affords no
ground of equity Jurisdiction, unless it is
expressly given by statute. Mann v. Mercer
County Court, 58 W. Va. 651, 52 S. E. 776.

75. No jurisdiction to compel secretary of
state to change title to ballot in local op-
tion election. State v. Dunbar [Or.] 85 P.
337.

Note: "As stated by Chief Justice Fuller
in Green v. Mills [C. C. A.] 69 F. 852, 30 L,.

R. A, 90: 'It is well settled that a court of
chancery is conversant only with matters
of property and the maintenance of civil
rights. The court has no jurisdiction in mat-
ters of a political nature, nor to interfere
with the duties of any department of gov-
ernment, Uiiless under special circumstances
and when necessary to the protection of the
rights of property, rior in matters merely
criminal, or merely immoral, which do not
afCect any right of property.' In re Sawyer,
124 U. S. 200, 31 Law. Ed. 402; Luther v. Bor-
den, 7 How. [U. S.] 1, 12 Law. Ed. 581;
Mississippi v. Johnson, 4 Wall. [U. S.] 475; 18
Law. Ed. 437; Georgia v. Stanton, 6 Wall. [U.
S.] 50, 18 Law. Ed. 721. 'Neither the legis-
lature nor the executive department,' said
Mr. Chief Justice Chase, in Mississippi v.

Johnson, 'can be restrained in its action by
the judicial department though the acts of
both, when performed, are, in proper cases,
subject to its cognizance.'^ This is the well
recognized principle as announced by many
of the highest tribunals of our states,
Fletcher v. Tuttle, 151 111. 41, 37 N. B. 683,
42 Am. St. Rep, 220, 25 L. R. A. 143; People
V, Canal Board, 55 N. Y. 393; Smith v. Meyers,
109 Ind. 1, 9 N. B. 692, 58 Am. Rep. 375; Hard-
esty V. Taft, 23 Md: 513, 87 Am. Dec. 584;
Sheridan v. Colvin, 78 111. 237, in which case
the court said: 'It is elementary law, that
the subject of tlie jurisdiction of the court
of chancery is civil propert:^\ The court- is

conversant only with questions of property,
and the maintenance of civil rights. Injury
to property, whether actual or prospective,
is the foundation on which the jurisdiction
rests. The court has no jurisdiction in mat-
ters merely criminal, or merely immoral,
which do not affect nny riglit of property.
Nor do matters of a political chav^-cter come
within the jurisdiction of the court of chan-
cery. Nor has the court of chancery juris-
diction to interfere with the public duties
of any department of the government, ex-
cept under special circumstances and where
necessary for the protection of rights of
property.', To the same effect is High, In-
junctions [4th Ed.] §§ 20b, 1326. See, also,

People V. Mills, 30 Colo. 263, 70 P. 322; State

V Thorson, 9 S. D. 149, 68 N. W. 202, S3 L. R.

A. 582. And this court In the case of State
ex rel. v. Lord, 28 Or. 498, 43 P. 471, 31 L. R.
A. 473, has followed the same rule."—From
State V. Dunbar [Dr.] 85 P. 337.

76. Accounting. Daab v. New York Cent.
& H. R. Co. [N. J. Eq.] 62 A. 44 9.

Note: "The circumstances under which a
court of equity may be invoked to aid or
protect a legal right have been fixed by num-
erous decisions in this state. The party
seeking the protection of the court must be
able to show a clear title, or at least a fair
prima facie case in support of the title he
asserts; and, in addition . thereto, he must
show that irreparable or serious injury will
result from the invasion of his legal rights;
the irreparable or serious nature of the in-
jury to which the property in question is
subject, and will likely sustain, before tlie
legal right can be fully vindicated in the
proper forum, being the equity on whicli the
application for injunction is founded. "U^hal-
en V. Dalashmutt, 59 Md. 250; Gulick v. Fish-
er, 92 Md. 353, 48 A. 375. In the case of
Clayton v. Shoefnaker, 67 Md. 216, 9 A. 635,
it is said that when an application is made
for an injunction to prevent waste or tres-
pass, it is incumbent on the plaintiff to make
out a prima facie title to the property; but if
his title to the extent it is set up by him is
denied and contested by the respondent, and
evidence endugh is offered to show some
ground for the denial, the injunction will
not be granted till the disputed title between
the parties is first settled on appropriate
pleadings and full testimony. In cases
where the legal title to the property is in
dispute, and it appears by the pleadings and
proof that serious loss or injury will result,
or is likely to result, to the plaintiff before
the disputed title could be established at law,
the court will grant a temporary injunction
preserving the present status until the title
has been decided in a court of law. Lanahan
V. Gahan, 37 Md. 105; Amelung v. Seekamp, 9

Gill & J. [Md.] 468."—From Bernei v. Sap-
pington [Md.] 62 A. 365.

77. Carswell v. Swindell, 102 Md, 636, 62
A. 956; Woglom v. Kent [N..J. Bq.] 63 A. 283.
Equity has no jurisdiction to determine the
right of a municipality to hold lands beyond
its corporate limits. State v. Inhabitants of
Trenton [N. J. Eq.] 63 A. 897. Equity has no
jurisdiction to determine the title to realty
where such determination requires the con-
struction of formal legal conveyances, the
ascertainment, from contradictory testimony,
of facts as to notice and possession, and the
application of proper legal principles to such
facts. Under such circumstances the de-
fendant has a constitutional right to trial by
jury. Pennsylvania Coal & Coke Co. v.

Jones, 30 Pa. Super. Ct. 358.
78. Where the legal title is put in issue

in a suit in equity, the court has power to
determine it, as in a suit to enjoin trespass
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§ 3. Laches and acquiescence^—Indepeiidentlj^ of the statute of limitations,

courts of equity liave inherent power to refuse relief after undue and inexcusable

delay.*" Such delay is called laches and will bar equitable relief.*^ Mere lapse of

time does no't constitute laches. ^^ It may in any case be considered in reaching an

equitable determination of the cause/^ but in order that it may of itself constitute

a bar to equitable relief, it must be such as to afford a reasonable presumption of

satisfaction or abandonment of the claim sought to be enforced/* or must be such

that.to enforce the claiin would result in injustice to the adverse party*° or to third

parties.*" Laches is a question of fact*' to be determined from the circumstances

upon realty. O'Brien- v. Murphy, 189 Mass.
353, 75 N. B. 700. Equity is not deprived of
jurisdiction to prevent tlie taking of private
property for a public use without compensa-
tion therefor or security for the same hav-
ing been given by reason of the fact that
there Is a controversy as to the title of the
property turning on the construction of
plaintiff's deed, but the court "will construe
it. Clayton v. Gilmer County Court, 58 W.
Va. 253, 52 S. E. 103.

79. See B C. L. 1155.
80. Hawley v. Von Lanken [Neb.] 106 N.

"W. 456. In cases of purely equitable cogni-
zance a court of equity is controlled by the
purely equitable doctrine of laches without
regard to the statute of limitations. Ferrell
V. Lord [Wash.] 86 P. 1080. Where stock-
holders stood by and saw, without objection,
parties dealing with the corporate property
in a manner inconsistent with any trust, they
could not thereafter assert a trust, though
they had not delayed six years, the statutory
period. Brown- v. Kemmerer, 214 Pa. 521, 63
A. 822.
In New York it has been questioned vsrheth-

er the equitable doctrine of laches exists
independently of the statute of limitations.
New York Water Co. v. Crow, 110 App. Div.
32, 96 N. T. S. 899. "In Cox v. Stokes, 156 N.
Y. 491, 51 N. E. 316, It is said: 'Whether
tile equitable doctrine of laches, as distin-
guished from the statute of limitations, ex-
ists in this state, is open to serious doubt.' "

Id.

81. Thurmond v. Chesapeake & O. R. Co.
[C. C. A.] 140 F. 697; Bibber v. Carvllle
[Me.] 63 A. 303; Williams v. Woodruff
[Colo.] 85 P.- 90; Lloyd v. Simons [Minn.]
105 N. W. 902; Ampt v. Cincinnati, 2 Ohio
N. P. (N. S.) 489. Wife may lose inchoate
rigiht of dower in property fraudulently con-
veyed by the husband where she delays an
unreasonable time in suing to vacate the
conveyance. Higgins v. Higgins, 219 111.

146, 76 N. E. 86.

In action at law; The equitable doctrine
of laches is applicable to an action at law
for fraud. Neibuhr v. Gage [Minn.] 108 N.

W. 884.

S2. Cook V. Ceas, 147 Cal. 614, 82 P. 370;

Lloyd V. Simons [Minn.] 105 N. W. 902;

Sicher v. Rambousek, 193 Mo. 113, 91 S. W.
68; Selden's Ex'r v. Kennedy, 104 Va. 826, 52

S. B. 635. A suit to redeem from mortgage
foreclosure is not barred because not Insti-

tuted until the last day before the expira-
tion of the period of statutory limitation.

Cox V. American Freehold & Land Mortg. Co.

[Miss.] 40 So. 739.

83. Acquiescence for 25 years in tax sale.

Morrison v. Turnbaugh, 192 Mo. 427, 91 S.

W. 152.

84. Selden's Bx'r v. Kennedy, 104 Va. 826,
52 S. E. 635.

85. Hawley v. Von Lanken [Neb.] 106 N.
W. 456. As where the adverse party could
not establish his defense on account of death
of parties, loss of evidence, or for other
reasons jflowing from the delay. Selden's
Bx'r v. Kennedy, 104 Va. 826, 52 S. E. 635.
Action on guardian's bond. Cook v. Ceas, 147
Cal. 614, 82 P. 370. Suit to recover land not
barred by delay where there was no adverse
possession by defendant, his improvements
were of a trifling character, and he had real-
ized from the land as much as he had paid
out for taxes. Lipscomb v. Adams, 193 Mo.
530, 91 S. W. 1046. Suit by principal to re-
cover property purchased by agent in own
name not barred where there was no in-

jury to defendant from delay. Hudson v.

Gaboon, 193 Mo. 547, 91 S. W. 72. Suit by
equitable owner of public land to cancel
patent issued to another not barred by de-
lay -where the land was wild and unoccupied
atid defendant had not been prejudiced by
the delay. Rozell v. Chicago Mill & Lumber
Co. [Ark.] 89 S. W. 469. Action by city to
foreclose lien of an assessment of beneiits
from local improvements, held not barred
by delay in absence of injury resulting from
the delay. City of Hartford v. Mechanics'
Sav. Bank [Conn.] 63 A. 658.

86. Suit to establish trust in land to which
another held unrecorded deed, held not bar-
red as against creditors of holder of legal
title where it did not appear that the delay
caused the creditors to extend credit to tlie

holder of the legal title or to forbear to
enforce their rights against him. New York
Water Co. v. Crow, 110 App. Div. 32, 96 N. Y.

S. 899.

87. In suit by transferee of stock to com-
pel corporatioji to issue certificate to hirh.

Westminster Nat. Bank v. New England
Electrical Works, 73 N. H. 465, 62 A. 971.

Suit to reform lease held not barred. Bronk
v. Standard Mfg. Co. [Mich.] 12 Det. Leg. N.

626, 105 N. W. 33. Party held barred from
right to injunction to prevent violation of a
covenant in deed. Island Heights Ass'n v.

Island Heights Water Power, Gas & Sewer
Co. [N. J. Bq.] 62 A. 773. Bill for specific
performance held barred by delay of 16

years. Thurmond v. Chesapeake & O. R.
Co. [C. C. A.] 140 F. 697. Suit to quiet title

held barred. Ferrell v. Lord [Wash.] 86 P.

1060. Suit by stockholders to cancel sub-
scription on account of fraudulent repre-

sentations, held not barred. Hamilton v.

American Hulled Bean Co. [Mich.] 12 Det.
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of each case/' and when the e^iaence is conflicting the question of laches is within

Leg. K 1005, 106 N. W. 731. Stockholders
held barred from suing to set aside sale of
corporate property. Kessler cfe Co. v. Ensley

,Co„ 141 P. 130. Cotenant held barred from
asserting a lien upon the other tenant's share
of the property for rents collected by such
other tenant as against the beneficiary of
a deed of trust upon such other tenant's por-
tion of the property. Flach v. Zanderson
[Tex. Civ. App.]- 14 Tex. Ct. Rep. 540, 91 S.

W. 348. Bill against assignees for creditors
for misconduct and accounting held brought
in proper time. Andrews v; Tuttle-Smith
Co., 191 Mass. 461, 78 N. E. 99.

88. Lloyd v. Simons [Minn.] 105 N. W. 902;
Selden's Ex'r v. Kennedy, 104 Va. 826, B2
S. B. 635; Thurmond v. Chesapeake & O. R.
Co. [C. C. A.] 140 F. 697.

lUiii.stratioDS! For a more specific and
exhaustive treatment of the doctrine of laches
as applied to particular subjects, see the various
specific titles relating thereto and tlie titles
relating to particular equitable remedies,
such as Accounting, Action for, 7 C. L. 19;
Cancellation of Instruments, 7 C. L. 517;
Creditors' Suit, 7 C. L. 1007; Discovery and
Inspection, 7 C. L.- 1167; Injunction, 6 C. L.

6; Quieting Title, 6 C. L. 1183; Reformation
of Instruments, 6 C. L. 1279; Specific Per-
formance, 6 C. L. 1498.
Conduct Amountiiig to I,aclies. Accounting:

A party cannot found an equity in his 0"wn
favor for an accounting by allo'wing a num-
ber of legal claims to accumulate from
year to year which he might have asserted
within a reasonable time after their accrual.
Daab v. New York Cent. & H. R. Co. [N. J.

Eq.] 62 A. 449.
Contracts: Right of landowner to enjoin

laying of pipes in a street which the land-
owner was charged by a covenant in his

deed with the duty of opening, lost by 15

years' a,cquiescence in such performance by
the owner of the pipes as was actually at-

tempted of a contract with the landowner
to open the street as a condition to the right
to lay the pipes. Jayne v. Cortland "Water-
works Co., 107 App. Div. 517, 95 N. Y. S.

227.
Deeds: To set aside a deed for fraud, suit

must be brought in a reasonable time, a
time reasonable under circumstances of the
particular case. Delay, especially where It

affects third persons, will bar relief. Dun-
fee V. Childs [W. Va.] 53 S. B. 209.

Estates of deceflcnts; Delay of 50 years
by purchaser at administrator's sale before
attempting to enforce divestiture of title

out of the heirs was a bar to equitable re-

lief as against a judgment in ejectment in

favor of the heirs. Johnson v. Oldham [Ala.]

40 So. 213.

Liens: Right to enforce an undisclosed
purchase-money lien on realty lost by delay
of five years with knowledge of a suit by
a county against the apparent owner, to de-
clare the land escheated. Stuart v. Pierce
County, 40 Wash. 267, 82 P. 270.

Mining claim: Right to assert title to

mining claim by way of cross complaint in

suit- to quiet title held barred by 12 years'

delay in asserting such title as against par-

ties in possession who had improved the

claim and paid assessments thereon. Bradley

V Johnson [Idaho] 83 P. 927.

Partition: Party to contract of partition

held precluded from objecting to the division
by delay of over 30 years. Stover v. Stover
[W. Va.] 54 S. E. 350.

Patents: Eleven years' delay in prosecut-
ing an Infringement of patent constituted
laches. National Cash Register Co. v. Union
Computing Maoh. Co., 143 F. 342.

Taxes: Injunction will not be granted
against levy to defray expenses of a primary
election after the levy has been made, most
of the amount has been collected, and the
primary and also the general election has
been held. Kenneweg v. Allegany County
Com'rs, 102 Md. 119, 62 A. 249.

Title to land: Suit to quiet title held bar-
red by delay of 20 years.. "Woodward v.

Barr, 128 Iowa 727, 105 N. "W. 207. If a
trespasser is permitted to expend a large
sum of money in the erection of a permanent
building without protest from the owner of
the land, or any attempt by the owner to
assert his rights for a long period, equity
will not favor a late assertion of such stale
rights by injunction, but will leave the par-
ties to their remedy at law, or if estoppel is

pleaded will lean favorably toward such a
defense. McCleery v. Alton, 8 Ohio C. C. (N.
S.) 481.

Trusts: Suit to remove trustee on ground
of relationship to beneficiary held barred
where it was not instituted until the day
of the sale under the trust deed and com-
plainant had had seven years to discover
the relationship between the parties, who had
the same surname, and complainant had actu-
ally known of the relationship for several
weeks. Ravold v. Grumme, 118 Mo. App.
305, 94 S. "W. 298. "Where an express trust
is repudiated the beneficiary may be barred
by laches. Residuary legatee held barred
from suing executor by delay of 13 years
without asserting her rights, though property
was still in hands of executor. "Williams v.

"Woodruff [Colo.] 85 P. 90. Delay of ten
years and death of party against whose
estate contract for division of proceeds of
sale of land was sought to be enforced, held
a bar to relief. Dexter v. MacDonald [Mo.]
95 S. "W. 359.

"Wills: Suit to set aside probate of will
held barred by delay of 12^ years, the
will, moreover, having been completely exe-
cuted. Knight V. Hollings, 73 N. H. 495, 63

A. 38.

Conduct iVot Amountiu;^ to liaclies. Account

:

Delay of eight years before suing an at-
torney for an accounting as to proceeds of
prbperty handled and sold by him as trustee
for complainant held not such laches as
would bar the suit, complainant having been
sick for part of the time and having, through
other attorneys, endeavored for four years
to obtain a settlement. Horine v. Mengel,
30 Pa. Super. Ct. 67. "Where one of the
parties to an agreement of dissolution of a
partnership discovers, within a few weeks
after the settlement is effected, that he has
been defrauded by the other, and Immediate-
ly calls upon such other partner to rectify
the wrong he has perpetrated, which tiie

latter declines to do, the former is not
guilty of such laches as will preclude a re-
covery by v^aiting seven months before filing

his petition for furtlier accounting. Oliver
V. House, 125 Ga. 637, 54 S. E. 732.
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the discretion of the court.^' The doctrine of laches will be applied only when it

will be equitable to do so/" and in suits between parties standing in fiduciary rela^

tions the defense of laches is not favored."^ It will not be applied when the laches

is mutual/^ nor does it apply, so far as purely equitable relief is concerned, where

the wrong complained of is continuous.'^ As a general rule the doctrine of laches is

not applicable as against the state,'* though it has been thus applied as regards a

right of forfeiture.'' The doctrine cannot be inyoked by the complainant. '^

A party cannot be chargeable with delay until his rights have been repudiated"

or until he has knowledge or notice of the wrong.'^

It has been held that laches must be pleaded in the answer in order that com-

plainant may have an opportunity to explain,'" but the doctrine generally followed

is that laches apparent from the face of the complaint is ground for demurrer,^

or it may be raised on the argument,^ or the court may of its own motion remain

passive,^ but where it does not thus appear it must be alleged and proved,* the bur-

den of proof being upon the party alleging the laches.* The question should not be

raised for the first time on appeal."

Contracts! Delay In demanding deed held
not such laches as would bar suit for specific

performance where complainant was in actu-
al occupancy of the land and defendants had
refused to convey. Detroit United Ry. v.

Smith [Mich.] 13 Det. Leg. N. 228, 107 N. W.
922.

Corporatloiis: Bill to compel declaration
of corporate dividends and to prevent dis-

crimination between stockholders of the
same class held not barred by laches. Cratty
v. Peoria Law Library Ass'n, 219 111. 516, 76

N. E. 707. Suit to compel corporation to is-

sue certificate to transferee of stock held not
barred by delay when it did not appear that

the delay was unreasonable or that the de-

fendant was Injured thereby. Westminster
Nat. Bank v. New England Electrical Works,
73 N. H. 465, 62 A. 971.

Highways and streets: Parties aggrieved
by establishment of road Tvithout proper no-

tice held not barred from attacking the

validity of the proceedings by cross com-
plaint in suit to enjoin obstruction of the

road. Williams v. Routt County Com'rs
[Colo.] 84 P. 1109.

Legacies: Fifteen years' delay in suing an
administrator for a legacy held, under the
circumstances of the case, no bar. Selden's

Bx'r V. Kennedy, 104 Va. 826, 52 S. E. 635.

IVnlsances: Government held not barred
by laches from relief against a nuisance
affecting a hospital and quarantine station.

United States v. Luce, 141 F. 385.

Title to property: Failure to assert title

to wild and unoccupied lands as against a
subsequent grantee was not laches. Rannels
V. Rowe [C. C. A.] 145 F. 296.

Trusts; Suit to enforce an express trust

held not barred. Gentry v. Pbteet [W. Va.]

53 S. E. 787.

S9. Granting relief in suit to establish lost

deed and to cancel subsequent adverse deeds
held not an abuse of the court's discretion

as to laches, the evidence being conflicting.

Lloyd V. Simons [Minn.] 105 N. W. 902.

90. Gray v. Bloomington & N. R. Co., 120

111. App. 159.

Dl. Mansfield v. Wallace, 217 111. 610, 75

N. B. 682.

02. Rannels v. Rowe [C. C. A.] 145 F.
296.

93. Not applicable as against right to en-
join the continuance of the wrong (Mahler
V. Sanche, 121 111. App. 247), but the right to
damages may, at the same time, be barred
by the delay (Id.).

94. Injunction against unauthorized use
and obstruction of public streets. People v.
Decatur, etc., R. Co., 120 111. App. 229.

95. State held barred from declaring a
forfeiture of water rights after delay of
54 years, during which time third parties
had acquired rights. People v. Freeman, 110
App. Div. 605, 97 N.< Y. S. 343.

90. Section 3775 of the Civil Code of 1895,
providing an equitable bar in cases where
"from the lapse of time and laches of the
complainant, it would be Inequitable to allow
a party to enforce his legal rights," Is not
available to a complainant In an equitable
proceeding to enjoin the enforcement of a
purely legal right. Georgia R. & Banking
Co. V. Wright, 124 Ga. 596, 53 S. E. 251.

97. Where a water company contracted
with a party to open a way over certain
land, a suit to compel performance was not
barred where it was commenced as soon as

'

defendant placed a permanent obstruction
upon the route of the proposed way. Bell
v. LouisviUe Water Co. [Ky.] 96 S. .W. 572.

98. Laches begins to run against suit bas-
ed on fr,^ud only from discovery of the
fraud or after knowledge of circumstances
such as to put the party upon inquiry.
Mansfield v. Wallace, 217 111. 610, 75 N. E.
682. See post, this section, subd. Excusable
Delay.

99. Ballard v. Golob [Colo.] 83 P. 376,

expressly disapproving of the doctrine that
laches may be raised by demurrer.

1. Cook V. Ceas, 147 Cal. 614, 82 P. 370.

See post § 6 E, Demurrer.
2, 3. National Cash Register Co. v. Union

Computing Mach. Co., 143 F. 342.

4. Cook V. Ceas, 147 Cal. 614, 82 P. 370.

5. Field V. Field, 215 111. 496, 74 N. E.

443.

e. New York Water Co. v. Crow, 110 App.
Div. 32, 96 N. Y. S. 899.
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The doctrine of acquiescence is closely aiin to that of laches, and the same gen-

eral rules apply to both.''

Excusable delay.^—Delay may be excusable, in which case it does not consti-

tute laches.' Where the complaint shows delay it must also show some excuse.^*

Delay may be excused by lack of knowledge or notice of the wrong,^^ or by negotia-

tions looking to a settlement.^^ Absence alo'ne is no excuse.^^

Application of analogous statutes of limitation.^*—While courts of equity are

not generally within the words of the statute of limitations,^'* they will generally,

by analogy, apply the statute in any case where the remedy in equity is merely con-

current with the legal remedy.^® Even where the jurisdiction of equity is exclusive

the legal limitation applies where the remedy invoked is analogous to the remedy at

law,^' or a mere substitute therefor.^^ Thus a lien cannot ordinarily be enforced

7. Parties held precluded, by acquiescence,
from contending tliat county judge had no
authority to take affidavits. Seastream v.

New Jersey Exhibition Co. [N. J. Eq.] 61 A.
1041. Where a party acquiesced in the con-
struction of a building which clo^d up an
alley, lie could not thereafter maintain a bill

to prevent the closing of the alley. Bernei
V. Sappington [Md.] 62 A. 365. The re-
fusal of the seller of corporate stock to ac-
cept the purchaser's offer to return the stock
and to place the seller in statu quo was an
acquiescence in the sale. Hooker v. Midland
Steel Co., 117 111. App. 441.

8. See 5 C. L. 1159.

0. Hawley v. Von Lanken [Neb.] 106 N. W.
4B6.

10. Where fraud constituting the subject
of a suit did not occur within the statutory
period, the complaint must show when the
fraud was discovered and, also facts showing
freedom from negligence in discovering the
fraud. Kramer v. Gille, 140 P. 682.

11. Right to reform deed on account of

mistake accrued upon discovery'of the mis-
take. Garst V. Brutsche, 129 Iowa 501, 105 N.

W. 452. A party Is chargeable with delay
in suing for fraud only from the time of

knowledge of the fraud or of such circum-
stances as would, in the exercise of ordinary
care, put him upon notice. Manning v. Mul-
rey [Mass.] 78 N. E. 551. A party is charge-
able with delay in attacking a decree only
from the time of notice of the decree. Field

V. Field, 215 111. 496, 74 N. B. 443.

What constitutes notice: Whatever is no-
tice enough to put an interested party upon
inquiry -is generally regarded as sufficient

notice of all matters which a reasonably dili-

gent inquiry would have disclosed. Wil-
liams v. Woodruff [Colo.] 85 P. 90.

13. Bill by corporation for relief from
fraudulent acts of promoters. Fred Macey
Co. V. Macey [Mich.] 12 Det. Leg. N. 948, 106

N. "n'. 722. Suit for accounting against ad-
ministrator of guardian. Murphy v. Cady
[Mich.] 13 Det. Leg. N. 412, 108 N. W. 493.

13. Where the party has notice of the
repudiation of his rights. Williams v. Wood-
ruff [Colo.] 85 P. 90.

14. See 5 C. L. 1159.

15. People v. Michigan Cent. R. Cp. [Mich.]

13 Det. Leg. N. 552, 108 N. W. 772; Brown v.

Kemmerer, 214 Pa. 521, 63 A. 822. The statute

of limitations is no defense to a bill to abate

a public nuisance. Weiss v. Taylor [Ala.]
39 'So. 519.

le. Hesley v. Shaw, 120 111. App. 92. Code
1892, § 2731. Thornton v. Natchez [Miss.] 41
So." 498. Suit to enforce forfeiture against
a city for breach of a condition that prop-
erty was to be used for a cemetery held
barred by the ten year limitation, notwith-
standing Code 1892, §§ 2731, 2749, there be-
ing no concealed fraud in such case. Id.
Nonresidents were In no better position to
avoid the «tatute in such case than residents,
the action of the municipal authorities re-
pudiating the condition being open and no-
torious. Id. As to right to recover damages
equity will not extend the limitation of the
statute where an action at law would be
barred. Mahler v. Sanche, 121 111. App. 247.
Damages for fraud. Smith v. Krueger [N.
J. Eq.] 63 A. 850. Suit for accounting be-
tween depositor and depository, no case for
exclusive jurisdiction of equity being made
out. Francis v. Gisborn [Utah] 83 P. 571.
'Suit to enforce lien given by Laws 1846, pp.
60, 61, §§ 32-34, for taxes on railroad stock
and construction loans, held analogous to a
suit to foreclose a mortgage and hence not
barred by the limitation applicable to as-
sumpsit. Peonle v. Michigan Cent. R. Co.
[Mich.] 13 Det. Leg. N. 552, 108 N. W. 772.

17. Hesley v. Shaw, 120 HI. App. 92. Suit
for reformation of deed held barred by de-
lay for period greater than the period of
limitation prescribed by Code §§ 3447, 3448.
relating to actions on written contracts and
to recover realty. Garst v. Brutsche, 129
Iowa 501, 105 N. W. 452. Suit against
guardian's surety barred after four years
from death of guardian. Comp. Laws, §

8727. Murphy v'. Cady [Mich.] 13 Det. Leg.
N. 412, 108 N. W. 493. In a suit to declare a
trust void and to recover the property, equity
will apply the statute' of limitations ap-
plicable to ejectment, but tlie statute will

not begin to run in such case until the trust

has failed, unless its invalidity is apparent
upon the face of the instrument attempting
to create it. Columbia University v. Taylor,
25 App.' D. C. 124. Receiver held barred
after six years from recovering from stock-
holder dividends paid out of capital stock
where stockholder had no notice that the
dividends were paid out of capital. Mil-is v.

Hendershot [N. J. Eq.] 62 A. 542. But not
where directors and officers of a corporation
divided its assets between them as dividends
to the detriment of creditors. Id. The fact

that under the corporation act (Laws 1896,

p. 286, c. 185, § 30) the directors are not
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in equity after the debt secured is barred at law/° but the fact that a claim is barred

at law will not bar any equitable remedy that may exist for its enforcement.^" The

time from which the statute begins to run is computed, as in actions at law, from

the accrual of the right of action.^^ The bar will not be applied where it has at-

tached while the complainant was relying on the acts of the defendant,^^ nor will it

be applied in favor of a party who is unwilling to do equity.^' Wliere the equitable

remedy is invoked within the statutory limit for the analogous legal remedy, the

doctrine of laches will not be applied except upon extraordinary circumstances.^*

§ 4. Practice and procedure in general.^^—The practice and procedure in

equity is to a great extent controlled by statutory provisions.^" A suit in equity

commences with tlie issue of process to answer.^^ A general appearance waives de-

fects in notice.^* A conditional' appearance will not have this effect,^' but the mo-
tion on a conditional appearance must be directed only to some formal defect in the

bill or irregularity in the service with nothing by way of defense on the merits.^"

In some states a legal action may be transferred from- the equity to the legal

docket.^^ Where the rules prescribed by the Federal supreme or circuit courts do

not apply, the Federal courts. will follow the practice of the high court of chancery

of England^^ or the state practice.'^

liable as such after six years did not bar
their liability as stockholders for the capital
stock knowingly received by them as divi-
dends. Id.

18. People V. Michigan Cent. R. Co. [Mich.]
13 Det. Leg. N. 552, 108 N. W. 772.

19. City of Hartford v. Mechanics' Sav.
Bank [Conn.] 63 A. 658. Foreclosure of
mortgage or redemption of property cover-
ed by mortgage in form of deed absolute,
barred where the debt was barred. Cara-
way V. Sly, 122 III. App. 648. "Where a mort-
gagee acquired the legal title, a suit by him
to remove the lien of an attachment which
was subsequent to the mortgage lien was
not barred by the limitation applicable to

foreclosure of mortgages. Katz v. Oben-
chain [Or.] 85 P. 617. But where an ordin-

ance expressly makes a lien for an assess-
ment for local improvements perpetual, the
rule stated in the text does not apply. City
of Hartford v. Mechanics' Sav. Bank [Conn.]
63 A. 658. See Foreclosure of Mortgages on
Land, 5 C. L. 1441.

20. Suit to establish as a valid demand
against property certain notes of the grantor
assumed by the grantee. Greenley v. Green-
ley. 100 N. T. S. 114.

31. Limitation does not begin to run
against breach of express trust until the
trust has been terminated or repudiated.
Andrews v. Tuttle-Smith Co., 191 Mass. 461,

78 N. E. 9.3. See Lin'^'ation of Actions, 6 C.

L. 465.

23. Mortgagee in possession under void-

able sale and relying on a credit given to

the mortgagor. Code Miss. § 2733, not be-
ing applicable to such a case, though tlie

mortgage debt was barred. Haggart v.

Wilczinski [C. C. A.] 143 F, 22.

23. Party asking relief from a forfeiture

for failure to pay claim barred by the statute

must pay the money, due for the nonpayment
of which the forfeiture accrued. People v.

Freeman, 110 App. Div. 605, 97 N. Y. S. 343.

See ante § 2 B, General Maxims and Prin-
ciples, and § 2 C, Occasions For, and Sub-
jects of, Equitable Relief.

24. Suit by party out of possession, as
authorized by statute, to quiet title. Costello
V. Muheim [Ariz.] 84 P. 906.

25. See 5 C. L. 1160.
26. For a summary of the statutory pro-

visions relating to practice and procedure,
see Harris v. Bogle, 115 Tenn. 701, 92 S. W.
849.

27. A suit in equity is commenced at
the time process to answer the plaintiff's
bill is issued, although tlie bill be not then
filed. The bill, when filed, relates back to
the time the process was issued. Columbia
Finance & Trust Co. v. Fierbaugh ["W. Va.]
53 S. E. 468.

28. Taylor v. McCafEerty, 27 Pa. Super.
Ct. 122.
In Pennsylvania a peculiar practice, un-

known elsewhere, prevails in proceedings at
law of entering an appearance "de bene
esse," under which the defendant may ques-
tion the form and service of the writ witli-
out being held to have waived its defects,
but this practice does not obtain in equity,
and a precipe sufficient as an appearance
"de bene esse" at law cannot be treated as
a conditional appearance in equity. Taylor
v. McCafEerty, 27 Pa. Super. Ct. 122.

29. Taylor v. McCafEerty, 27 Pa. Super.
Ct. 122.

30. If it presents anything in the nature
of a reply to the matters contained in the
bill it goes beyond the scope of a conditional
appearance and implies submission to the
judgment of the court on sucli reply. If
thus operates as an appearance to the action
and also as an answer or demurrer, ac-
cording to the nature of the reply, and hence
as a waiver of any formal defect in the bill

or defect in the service. Taylor v. McCafter-
ty, 27 Pa. Super. Ct. 122.

31. Remsen v. New York, etc., R. Co., 97
N. Y. S. 902. See ante § 2, Blfect of Code or
Statutory Provisions. And see Dockets, Cal-
endars and Trial Lists, 7 C. L. 1192.

32. General equity rule 90. Brown v.

Fletcher, 140 F. 639.

33. While service of a subpoena frorp a
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§ 5. Parties.^*—The rights of parties not before the court cannot be adjudi-

cated.^" The general rule in equity therefore is that all persons niaterially interest-

ed, either legally or beneficially, in the subject-matter of a suit must be made parties

either as complainants or defendants, so that a complete decree binding all parties

may be made,^° and the fact that no specific relief is prayed against some of the

parties is immaterial.'*' Parties connected with the subject-matter merely as agen-

cies through which the defendant accomplished the result from which relief is

sought are not always necessary parties, though the complainant unnecessarily

prays for relief against them.^* The assignor of a claim sued on in equity is not a

'necessary party.^" The right to maintain a suit in equity depends upon the interest

of the complainant ia the subject, the rule being that he must haye a substantial in-

terest therein.*" Any party interested in common with the complainant may be

joined as a cocomplainant.*^ Equity will sometimes enforce at the instance of one

person a promise made to another, though not made for the benefit of complainant.*^

By statute in Ohio suits are required to be brought by the real party in interest.*'

Federal court in equity upon a nonresident
corporation cannot be controlled by state
statutes, yet, when there is no applicable
provision of a Federal statute, the procedure
of the state statutes may be followed, if

deemed reasonable and adapted to the pur-
pose. Toledo Computing Scale Co. v. Com-
puting Scale Co. tC. C. A.] 142 F. 919.

34. See 5 C. L. 1160.
35. Grand Trunk W. R. Co. V. Chicago &

E. I. R. Co. [C. C. A.] 141 F. 785.
38. Florida Land Rock Phosphate Co. v.

Anderson [Fla.] 39 So. 392. Necessary par-
ties are those without whom the court can-
not properly adjudicate the matters in suit.

Id. Indispensable parties are persons who
have such an interest In the controversy that

an equitable disposition of the case cannot
be made without them. Landram V. Jordan,
25 App. D. C. 291. Parties claiming interest

adverse to plaintiff in bill in aid of execu-
tion. Gavazzi v. Dryfoos, 47 Misc. 15, 95

N. T. S. 199. Bill to establish gift inter

vivos or causa mortis must join parties

who, but for the gift, would receive the sub-
ject-matter thereof. Graham v. -Spence [N.

J. Bq.] 63 A. _344. In a suit to remove a
cloud from title and to cancel a conveyance
as fraudulent, the parties who executed the
conveyance are necessary parties, especially

If the conveyance contains covenants of gen-
eral warranty. Florida Land Rock Phos-
phate Co. V. Anderson [Fla.] 39 So. 392.

37. Gavazzi v. Dryfoos, 47 Misc. 15, 95 N.

Y. S. 199.

38. In a suit for an accounting as to the

proceeds of a judgment for damages render-

ed in condemnation proceedings by a city,

on the ground that complainant had been
fraudulently induced by defendant's agent to

execute a quitclaim deed to the property and
to give an order on the city comptroller for

such proceeds, the agent and the city comp-
troller were not necessary parties, though
the petition contained an unnecessary prayer
to have the quitclaim deed and the order set

aside, and the court unnecessarily decreed
that they be set aside so far as they affected

complainant's right to recover from defend-

ant. Heath v. Schroer [Mo. App.] 96 S. W.
313.

39 The receiver of a corporation was
not a necessary party to a suit by guarantee

company, to whom the receiver had assigned
certain funds, to recover such funds, though
under the terms of the assignment the re-
ceiver was to have a certain proportion of
the recovery. Fidelity & Deposit Co. v. Fi-
delity Trust Co., 143 F. 152.

40. Suit to foreclose mortgage. Bennett
V. First Nat. Bank, 117 111. App. 382. Neither
a remainderman nor the trustee of his in-
terests can sue for the cancellation of a con-
tract by the holder of the limited estate
granting the right to construct a levee on the
property, since the contract does not affect
their interests, and having failed to prevent
the construction without compensation for
their Interests, their only remedy was an
action at law for damages. Crawford v. St.

Francis Levee Dist. Directors [Ark.] 96 S. W.
143. A beneficiary under a will who re-
ceived an income for life had no interest
in the cancellation of the record of birth
of a child, which stated that the beneficiary
was the father of the child, the real parties
Interested being those whose estates would
be Increased if the purported father died
without issue. Vanderbllt v. Mitchell [N.
J. Eq.] 63 A. 1107. But even those whose
estates would be thus Increased had no stand-
ing to maintain a suit to cancel the record
during the life of the purported father. Van-
derbllt v. Mitchell [N. J. Eq.] 63 A. 1106.

Taxpayer not personally Interested could
not sue to restrain operation of contract
between city water commissioners and rail-

road company. Ampt v. Cincinnati, 2 Ohio
N. P. [N. S.] 489.

41. Party having Interest In patented In-

ventions properly joined as complainant In

suit for Infringement. Daimler Mfg. Co.

V. Conklin, 145 F. 955. Joint suit by several

parties deceived by same fraud and all in-

jured In same way and seeking same relief.

Hamilton v. American Hulled Bean Co.

[Mich.] 12' Det. Leg. N. 1005, 106 N. W. 731.

See post § 6 B, Multifariousness.
43. So where a landlord allowed a tenant

to put a leased piano Into the rented apart-
ments by enlarging a window and promised
that the piano might be removed in the
same way, equity would enforce the promise
at the instance of the lessor of the piano,

the lease thereon having expired. Berry v.

Friedman [Mass.] 78 N. E. 305.
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In some cases a' bill may be filed by parties in behalf of themselves and all others

similarly situated.** A single creditor may sue to set aside a conveyance as fraudu-

lent against him.*^ All parties joined as defendants must have some common inter-

est in the subject-matter or be in some way jointly liable.*" One may be a proper

though not a necessary parlJJr.'*^

An objection on account of parties is waived if not properly raised.*' The ques-

tion may be raised by demurrer/' plea/" or answer."*^ The objection cannot be

raised for the first time on appeal."

Bringing in new parties.''^—New parties may be brought in by way of amend-
ment.°*

Intexvention.^^—Paities having an interest in the subject-matter of the suit

and who are either necessary or proper parties thereto, if not made so by the plain-

tiff, may come in by way of application to intervene' and be made parties complain-

ant or defendant to the end that their interests may be adjudicated and protected;'*"

but where one party brings suit in his own behalf and on behalf of all others simi-

larly situated, one of the latter will not ordinarily be allowed to intervene by an-

other attorney."'' The rights of the parties on the merits will not be decided upon
a j)etition to intervene."' An order of interpleader does not necessarily involve the

exercise of equity jurisdiction.""

43. Suit cannot t>e brought by a taxpayer
in his capacity as such under the statute in
that behalf to restrain the operation of a
contract between the board of commissioners
of T\'"aterTvorks of a city and a railroad com-
pany, the complainant not being personally
interested in such suit. Ampt V. Cincinnati,
2 Ohio N. P. (N. S.) 489.

44. As where the parties are very numer-
ous and there is a common interest or com-
mon right which is sought to be enforced.
Dornan v. Buckley, 119 111. App. 523.

45. Tissier v. "Wailes [Ala.] 39 So. 924.

40. Boonville Nat. Bank v. Blakey [Ind.]

76 N. B. 529; Merritt v. Alabama Pyrites Co.
[Ala.] 39 So. 555; Elk Brewing Co. v. Neu-
bert, 213 Pa. 171, 62 A. 782; Miller v. Willett
[N. J. Eq.] 62 A. 178. See post § 6 B, Multi-
fariousness.

47. In a suit by a party to cancel a note
purporting to have been executed jointly by
complainant and a decedent, the personal
representative of the deceased is a proper
but not a necessary party. RitterhofE v.

Puget Sound Nat. Bank, 37 "Wash. 76, 79

P. 601.

48. TInless raised by demurrer or answer.
Code Civ. Proc. § 499. Rose v. Merchants'
Trust Co., 96 N. T. S. 946. Where proper but
not indispensable parties were not Joined,

but objection was made for the first time on
the heaylng of a demurrer. Landram v.

Jordan, 25 App. D. C. 291.

49. Code Civ. Proc. J 499. Hose v. Mer-
chants' Trust Co., 96 N. T. S. 946. See post §

6 E, Grounds. Such defects appearing on
face of complaint are waived unless raised

by demurrer. Rose v. Merchants' Trust Co.,

96 N. T. "S. 946.

50. Mackey v. Mackey [N. J. Eq.] 63 A.
984. See post § 6 P, Plea.

51. Rose V. Merchants' Trust Co., 96 N. Y.

S. 946.

52. Where an action at law is changed to

a suit In equity by way of amendment with-
out exception on the part of the defendant

who has appeared to. the action at law, he
cannot, on appeal, complain that he is not a
party to the suit in equity. Westminster
Nat. Bank v. New England Electrical Works,
73 N. H. 465, 62 A. 971. See Saving Ques-
tions for Review, 6 C. L. 1385.

53. See 5 C. L. 1161.
54. Substitution of subsequent grantee of

a decedent as complainant in suit by admin-
istrator to set aside prior grant. Busiere v.
Reilly, 189 111. 518, 75 N. E. 958. In such
case the bill will be treated as having been
originally brought by the substituted com-
plainant. Id. Where In a suit by the al-
leged equitable owners of Interests in a judg-
ment at law, to enjoin payment to the judg-
ment plaintiff, the answer alleged that com-
plainants had assigned their claim to third
persons before the rendition of the judg-
ment at law, it was proper to allow the bill

to be amended by making such third per-
sons parties defendant. Murphy &; Co. v.

American Soda Fountain Co., 86 Miss. 791,
39 So. 100.

55. See 5 C. L. 1161.

56. Wightman v. Evanston Taryan Co.,
217 in. 371, 75 N. E. 502. The right of in-
tervention, in the absence of statutory regu-
lation, is controlled by the general rules in
equity as to proper parties. Id. Any prop-
er, though not necessary party, may Inter-
vene where the rights of the other parties
will not be jeopardized. Brlnokerhoif v. Hol-
land Trust Co., 146 P. 203.

57. He may be made a oooomplalnant ap-
pearing by the original complainant's attor-
ney, and If the case is disposed of In any way
other than at final hearing on the pleadings
and proof, the court will then determine
whether to allow the intervention. Bowker
V. Halght & Preese Co., 140 F. 794.

58. Whether there could be contribution
between joint tort feasors and whether peti-

tioner should be subrogated to the rights
of the complainant. BrlnckerhofC v. Holland
Trust Co., 146 P. 203.
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§ 6. Pleading. A. General rules.^"—Questions not put in issue by the plead-

ings will not be considered." A pleading is taken to be what it is in substance, re-

gardless of its form or the name given to it by the pleader.'^ Allegations of eon-

elusions without the facts on which they are based are insufficient."' On the other

hand, legal conclusions need not be alleged at all but ihmy be left to be drawn by in-

ference from the facts alleged.** Allegations must not be vague and indefinite."'

The matter of withdrawal of pleadings is within the discretion of the court.""

(§6) B. Original till, petition, or complaint.^''—All the facts essential to

relief must be alleged."^ The allegations must be of facts and not of mere conclu-

sions."' Indeed, the conclusion may be left to be drawn by inference from the faets

alleged."* Allegations on information and belief need not be considered where the

other allegations entitle complainant to the relief sought.''^ It is not necessary to

interrogate the defendant specially upon any material statement in the bill unless

complainant desires a discovery.'^ Where a petition states facts sufficient to entitle

complainant to both legal and equitable relief and prays relief only a part of which

can be had at law but all of which can be had in equity, the pleader will be held to

have invoked the chancery and not the common-law powers of the court.''

59. Municipal Court Act, § 187 [Laws 1902,
p. 1546, c, 580] giving the municipal court
authority to make an order of interpleader
is not unconstitutional. Satkofsky v. Jarmu-
lo-wsky, 49 Misc. 624, 97 N. Y. S. 357.

60. See 5 C. L. 1161.
ei. Lawler v. French, 104 Va. 140, 51 S.

E. 180. See post § 6, I, Issues, Proof, and
Variance. Proof without averment is as un-
available as is averment witliout proof where
the averment is denied. Jacoby v. Funk-
houser [Ala.] 40 So. 291.

62. A so-called amended supplemental bill

held in effect a new suit. Columbia Finance
& Trust Co. v. Fierbaugh [W. Va.] 53 S. B.

468.
63. Fraud. Daab v. New York Cent. &

H. R. Co. [N. J. Eq.] 62 A. 449; Ellis v.

Crawson [Ala.] 41 So. 942. Misconduct of

corporate directors. Allen v. Luke, 141 F.

694. That insurance policy had no surrender
value. Marks v. Equitable Life Assur. Soc.

109 App. Div. 675, 96 N. Y. S, 651.

64. Fraud. Bates v. Hastings [Mich.] 13

Det. Leg. N. 626, 108 N. VV. 1005.

65. Burkheimer v. National Mut. Bldg. &
L. Ass'n [W. Va.] 53 S. E. 372; Godwin v.

Phifer [Fla.] 41 So. 597; Graham v. Spence
[N. J. Bq.] 63 A. 344.

66. Discretion held not abused in allowing
withdrawal of a bill in the nature of a sup-
plemental bill filed by an intervener after de-

fendant had filed an answer denying that
intervener had any interest in the suit. City
of Vicksburg v. Vlcksburg Waterworks Co.,

202 U. S. 463, 50 Law. Ed. . In such case
the court may suppress testimony in support
of such pleadings. Id.

67. See 5 C. L. 1162.

68. Godwin V. Phifer [Fla.] 41 So. 597;

Graham v. Spence [N. J. Bq.] 63 A. 344;
Haydon v. St. Louis, etc., R. Co., 117 Mo.
App. 76, 93 S. W. 833. The complainant can-
not avail himself of any claim not covered by
his bill, though established by the evidence.

Millard v. Millard [lU.] 77 N. B. 596. Aver-
ment that a grantee made advances to the

grantor subsequent to the execution of the

deed and looked to the property conveyed for

payment did not show any debt between
grantor and grantee at date of deed or any
agreement that the deed "was to be consider-
ed a mortgage for future advances. Jacoby
V. Punkhouser [Ala.] 40 So. 291.
Lack of adequate remedy at law must be

shown by the bill. Haydon v. St. Louis, etc.,

R. Co., 117 Mo. App. 76, 93 S. W. 833. In-
junction against trespass. Carswell v. Swin-
dell, 102 Md. 636, 62 A. 956. Injunction
against disturbance of easement. Gaynor v.
Bauer [Ala.] 39 So. 749.

69. Godwin v. Phifer [Fla.] 41 So. 597. A
general allegation of fraud is unavailing to
confer jurisdiction where the facts alleged
do not show fraud. Daab v. New York Cent.
& H. R. Co. [N. J. Bq.] 62 A. 449. In will
contest, allegation that "will Tvas procured
by fraud and misrepresentation was Insuf-
ficient. Ellis V. Crawson [Ala.] 41 So. 942.

Where the facts constituting alleged mis-
conduct of bank directors resulting in losses
to the bank were not alleged, the allegation
of misconduct was an allegation of a con-
clusion. Allen V. Luke, 141 P. 694. Where
the provisions of an insurance policy were
not alleged and the policy "was not made
a part of the complaint, an allegation that
the policy had no surrender value was a
conclusion of law. Marks v. Equitable Life
Assur. Soc, 110 App. Div. 675, 96 N. Y. S.

651.

70. .Fraud may be sufficiently charged by
inference from the facts alleged. In suit

to restrain illegal application of public funds.
Bates V. Hastings [Mich.] 13 Det. Leg. N. 626,

108 N. W. 1006.

71. Manning v. Jagels [N. J. Bq.] 63 A.
492.

72. Equity rule 40, requiring this, was re-

pealed In 1860. Way v. Hygienic Fleeced Un-
derwear Co. [C. C. A.] 144 F. 870. -

73. In the district court. Ames v. Ames
[Neb.] 106 N. W. 584. After filing a petition
of that character the plaintiff may elect to

proceed at law, but to do so he should mani-
fest his election by some unequivocal act,
which commits him to the theory that he has
abandoned his claim to equitable relief. Id.
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Allegations of the loss, detention, or destruction of the instrument sued on

must be verified.'* Where a bill is verified by complainant's agent or attorney, the

verification must show that the affiant knew the contents of the bill.'' Allegations

properly pleaded a:tid not denied by the answer are admittedJ" The allegations of

an unsworn bill are not available as evidence in favor of a cross complainant.''

Sufficiency of allegations.''^—The allegations must be definite and certain."

A bill is sufficiently definite if it notifies the defendant of the purpose of the suit.^"

Indefiniteness in the allegations of a bill may be cured by amendment,^^ and ueces-

sary specific allegations may be supplied by exhibits.'^ The allegations must not be

repugnant. ^^

Multifariousness.^*—There is no absolute standard by which to determine wheth-

er or not a bill is multifarious and it is impossible to state a rule applicable to all

cases. ^° The question is largely within the discretion of the court/" and to a con-

siderable degree depends upon the pai'ticular facts of each case.^' The essence of

multifariousness is the improper blending of distinct demands or independent mat-

ters in one bill,*'^ and it may consist of the misjoinder of either parties*" or causes

A mere demand for a jury to try the is-

s'ues of fact is not such an act as "would war-
rant the court in assuming that the plaintiff
has abandoned his claim to equitable re-
lief, because, where the relief sought is

equitable, a court in its discretion may sub-
mit the issues of fact to a jury. Id.

74. Objection waived if not taken before
answering, to the merits. Hoagland v. Su-
preme Council Royal Arcanum [N. J. Eq.]
61 A. 9S2.

73. See Code 1899, c. 145, § 42. Baltimore
Bargain House v. St. Clair, 58 W. Va. 565, 52

S. E.
7S.

swer.

660.

See post this section, subd. G, An-

Bledsoe v. Jones [Ala.] 40 So. 111.

78. See 5 C. L. 1163.

79. Graham v. Spence [N. J. Bq.] 83 A.

.344. Allegations intended to show that a
corporation had not complied with the laws
of the state of Its creation held insufficient

to call for answer. Burkheimer v. National
Mut. Bldg. & L. Ass'n [W. Va.] 53 S. E.

372. This principle applies to all bills in

equity, but is especially applicable to bills

seeking an Injunction, the rule being that the
title or interest of the complainant and the

facts upon which he predicates his prayer for

such relief must be stated positively with
clearness and certainty. Godwin v. Phifer
[Fla.] 41 So. 597.

80. Bill by receiver of insolvent corpora-
tion for an acoountihg from a mortgagee in

an alleged void mortgage on the corporate

property held sufficiently definite. Pryor v.

Gray [N. J. Bq.] 62 A. 439. Bill by receiver

of bank to recover from directors money of

bank lost through their misconduct held not

demurrable for failure to state amount of

losses. Allen v. Luke, 141 F. 694.

81. Bill for specific performance. "White

V. Poole, 73 N. H. 403, 62 A. 494. Failure to

allege acts showing misconduct of defend-

ants in suit against former directors of a

corporation for money lost through their

misconduct. Allen v. Luke, 141 F. 694.

S3. Grant V. Cumberland "Valley Cement
Co., 58 W. Va. 162, 52' S. E. 36.

83. All allegation that a will was not

properly attested was not necessarily re-
pugnant to a copy filed as an exhibit which
showed on its face that the will was properly
attested, since the facts thus shown by the
copy might not be true. Ellis v. Crawson
[Ala.] 41 So. 942.

84. See 5 C. L. 1163.
85. Horner v. Nitsch [Md.] 63 A. 1052;

Howe & Davidson Co. v. Haugan, 140 F. 182;
Fidelity & Deposit Co. v. Fidelity Trust Co.,
143 F. 152.

86. South Penn. Oil Co. v. Calf Creek Oil
& Gas Co., 140 F. 507.

87. South Penn. Oil Co. v. Calf Creek Oil
& Gas Co., 140 F. 507. Bill to protect ease-
ments and water rights held not multifarious.
Howe & Davidson Co. v. Haugan, 140 F.
182.

88. Horner v. Nitsch [Md..] 63 A. 1052;
Gray v. Bloomington & N. R. Co., 120 111.

App. 159.
89. Lack of a common interest on the part

of all the defendants makes a bill multi-
farious. Miller v. "Willett [N. J. Eq.] 62 A.
178. The mere existence of similar -questions
of fact will not justify a joinder of de-
fendants. Boonville Nat. Bank v. Blakey
[Ind.] 76 N. E. 529. The mere fact that each
demand is asserted as a right growing out
of the administration of an estate so that
each case involves some common elements
of fact will not warrant the joining of sepa-
rate claims against defendants growing out
of different transactions and involving ma-
terial inquiries which are essentially foreign
to each other. Id. A bill which joins sepa-
rate respondents acting in different capaci-
ties upon different rights and not chargeable
with any joint liability or interest in the
relief sought is defective. Elk Brewing Co.
V. Neubert, 213 Pa. 171, 63 A. 782. In a suit
to enforce a trust in land the joinder of
parties who merely claimed an adverse in-

terest in the land but not in tlie trust render-
ed the bill multifarious. Merritt v. Alabama
Pyrites Co. [Ala.] 39 So. 555. The rule under
chancery rule 108 that in mortgage suits

subsequent incumbrancers are proper parties

and may be brought in by a general allega-

tion that they are subsequent incumbrancers
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of action,"'' or both."^ It is not indispensable, however, that all the defendants

should have an interest in all the matters in litigation,*^ or that they should be in-

terested in the same manner and to the same extent."^ A bill is not multifarious

for misjoinder of complainants where all of them have been injured in the same way
by the same defendant and all seek the same relief,'* nor will any bill be held mul-

tifarious in which there is a unity of purpose and all the equities involved relate to

the same subjeet-matter,®^ or which presents a common point of Htigation, the de-

ana claim some interest cannot Ibe extended
to other cases nor to other parties claiming
othpr .riE^hts. Id.

90. Bill by receiver of corporation against
directors lor negligence and malleaaance
held multifarious. Emerson v. Gaither [Md.l
64 A. 26. A bill by the heirs of a deceas-
ed person against a purchaser of the deced-
ent's real estate at a sale thereof for non-
payment of taxes, to set aside the deed ac-
quired under such purchase and to declare
the dower of the widow of such decedent
in the,- same land barred, is multifarious.
Frum V. Pox, 5S W. Va. 334, 62 S. B. 178.

Joinder of legal and equitable causes of ac-
tion, as where member of voluntary associa-
tion sued for reinstatement and for recovery
of sick benefits. Mesisoo v. Giuliano, 19Q
Mass. 352, 76 N. E. 907.

»1. Complaint by trustee in bankruptcy
against several creditors alleged to have
received preferences and one alleged to have
received a fraudulent conveyance held multi-
farious, no vital connection appearing be-
tween the several transactions involved.
Boonville Nat. Bank v. Blakey [Ind.] 76 N. E.
529. Bill seeking alimony from complain-
ant's husband and to compel a settlement of
a partnership bet^veen the husband and a
third party, held multifarious. Stuckey v.

Stuckey, 122 111. App. 555. A bill in equity
which charged that certain real estate was
bought for the plaintiff corporation by its

president and was paid for in whole or in

part with its funds, or with the proceeds of

Its stock unlawfully issued and sold, and
not properly accounted for, and that its

president fraudulently caused the real es-

tate to be conveyed to his son, one of the
defendants, through whom several other de-
fendants, but not all the defendants, had
legal or equitable titles, which they should
convey to the plaintiff; that a part of the
above defendants, and two other defendants,

had unlawfully received stock in the plaintiff

corporation, which they should account for

to it; and that still another defendant had
unlawfully received and sold the stock of the
plaintiff, in part, at least, other than that

mentioned in the preceding class, for the
proceeds of which he should account to It,

—

was bad for multifariousness. Camden Land
Co. V. Lewis [Me.] 63 A. 623.

92. It is sufficient if each party has an
interest In some essential matters involved
which are connected with the others. Jones
v. Missouri-Edison Elec. Co. [C. C. A.] 144
F. 765. Gray v. Bloomington & N. R. Co.,

120 111. App.' 159. A bill seeking to enjoin
the prosecution of two actions at law against
the complainant involving the same subject-
matter, but instituted by different plaintiffs,

is not multifarious. South Penn. Oil Co. v.

Calf Creek Oil & Gas Co,, 140 F. 507. A bill

against a county clerk and his several Sure-

ties for several terms, charging fraudulent
manipulation by the clerk of his accounts,
was not multifarious. Place v. State [Ark.]
92 .S. W. 242.

93. A bill is not multifarious where one
general right only is claimed by it, although
the defendants have only separate interests
in distinct questions which arise out of or
are connected with such right. All of the
defendants, however, must be affected in
some respect by the action or by some part
thereof. State v. Knife Falls Boom Corp.,
96 Minn. 194, 104 N. W. 817. Under this rule,
where a corporation assigned its deposits,
in two depositories, to a guaranty company
which had furnished bond for the corpora-
tion's defaulting treasurer, and it appeared
that both depositories were concerned in
the fraudulent manipulation of the deposits
by such treasurer, though not to the same
extent nor always in the same way, it was
held that the guaranty company might sue
the depositories jointly. Fidelity & Deposit
Co. v. Fidelity Trust Co., 143 F. 152. That
assignees for creditors may have been un-
faithful In different ways or that all may
not be responsible does not render a bill
against them by a creditor multifarious (An-
drews v. Tuttle-Smith Co., 191 Mass. 461, 78
N. E. 99), nor does the joinder of a creditor
who has received an unlawful preference
from the assignees render the bill multi-
farious (Id.). Bill by Indorser for an ac-
counting against holder of usurious notes,
to which another- indorser was made party
defendant, held not multifarious. Horner v.

Nitsch [Md.] 63 A. 1052. Where there was
a concert of action between a lessor and
the holder of a tax sale certificate against
the property to use such certificate in order
to oust the lessee, a bill to be relieved from
the forfeiture, under the lease, for failure to

pay the tax was not multifarious because it

joined the lessor and the holder of the
certificate as defendants. Kann v. King, 25
App. D. C. 182.

94. Bill by stockholders for cancellation
of subscriptions on account of fraudulent
representations held not multifarious, though
the representations were made to tach com-
plainant separately. Hamilton v. American
Hulled Bean Co. [Mich.l 12 Det. Leg.. N. 1005,
lOB N. W. 731.

95. Bill to quiet title against parties de-
riving title from the same grantor as com-
plainant and involving portions of a single
original tract of land. Sicard v. Guyllou
[Ala.] 41 So. 474. Where a will and a deed
were parts of the same scheme to obtain the
property of a decedent and both were held
by the same person, the will not having been
probated, a single suit was proper to set
aside both instruments. Irving v. Bruen,
97 N. Y. S. 180. Bill for Infringement of
several patents used as Integral parts of the
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cision of which will affect the whole subject-matter and settle the rights of all the

parties."" A bill will not be rendered imiltifarioiis bj'- impertinent matter"' or by

consistent alternative averments."* The test of maltifariousness imder the Codes •

is the same as imder the general eqidty practice.""

The question of multifariousness may be raised by demurrer/ motion/ plea

or answer.* If not properly raised it is waived.* It is often a matter of discretion

with the chancellor whether complainant will be required to separate suits im-

properly joined.'* A motion for a separate trial may be granted for good cause."

Prayer.''—A party seeking equitable relief must specifically demand it, unless

the nature of the cause itself indicates that the relief sought is equitable.' Un-
der a general prayer any relief may be granted which is authorized by the pleadings

and proof." Inconsistent prayers are not permissible/" nor will a complainant be

allowed to set out two inconsistent states of fact and ask for alternative relief/^ but

same machine, and conjointly used and con-
jointly infringed by the defendant, held not
multifarious." Daimler Mfg. Co. v. Conklin,
145 F. 955. Bill by minority stockholder to
avoid a. reorganization and for the rehabili-
tation of the old corporation held not multi-
farious. Jones V. Missouri-Edison Blec. Co.
[C. C. A.] 144 P. 765. Bill for accounting
of partnership transactions and to declare
a lien in complainant's favor upon defend-
ant's interest in the assets of a new Arm.
Selman & Co. v. Walling [Ala.] 39 So. 568.

96. Jones v. Missouri-Edison Elee. Co.

tC. C. A.] 144 F. . 765. Application of the
assets of a national bank to its liabilities

and the enforcement of stockholders' liability

being made by statute a part of the liquida-

tion of such a bank, both remedies may be
pursued in one bill. Wyman v. Wallace, 201

U. S. 230, 50 Law. Ed. ; Frenzer v. Wallace,
201 U. S. 244, 50 Law. Ed. . Bill in equity
by receiver of an insolvent national bank
against several former directors to recover
money lost to the bank by defendants' mis-
conduct, held not multifarious. Allen v.

Luke, 141 P. 694.

97. Howe & Davidson Co. v. Haugan, 140

P. 182.

98. As where bill by creditor to set aside

fraudulent conveyance by debtor contained
alternative averments in connection with
each of which actual fraud by grantor and
grantee was charged,- and the relief prayed
in connection with each alternative phase of

the bill was the same. Tissler v. Wailes
[Ala.] 39 So. 924.

Distliisiiished from repngnancyi Multi-

fariousness is not synonymous with incon-

sistency or repugnancy. Ellis v. Crawson
[Ala,] 41 So. 942.

99. The test whether several causes of ac-

tion are improperly united in the complaint

ts whether all the matters alleged therein

could have been Included in a bill in equity

under the old practice without making it

multifarious. If so. they may be properly

united in one complaint under the code prac-

tice State V. Knife Falls Boom Corp., 96

Minn. 194, 104 N. W. 817.

1. See post this section, subd. E,, Grounds.

2. Where a bill was multifarious by rea-

son' of the joinder of certain defendants and

the defect could not be cured by amendment
eliminating the other defendants without

disclosing lack of local jurisdiction. It was

proper to dismiss the bill on motion. Merritt
V. Alabama Pyrites Co. [Ala.] 39 So. 555. See
post § "9, Dismissal. Objection for multi-
fariousness in misjoinder of parties should be
taken by motion for separate trials. Boon-
ville Nat. Bank v. Blakey [Tnd.] 76 N. E. 529.

3. See Equity, 5 C. L. 1144, 1164.
4. The general rule is that the objection is

waived if not taken by demurrer before an-
swering to the merits. Ellis v. Crawson
[Ala.] 41 So. 942; Shellenberger v. Altoona &
P. Connecting R. Co., 212 Pa. 413, 61 A. 1000.
Objection for multifariousness Is waived by
answer and submission to trial on the merits.
Bird V. Bird, 218 111. 158, 75 N. E. 760.

5. Upon the joinder of suits which are
wholly of equitable cognizance the objec-
tions to multifariousness are the tendency
to prolixity and confounding of proofs and
the loading of a defendant with unnecessary
costs, and such a Joinder does not go to that
whlcli Is vital or essential. Boonvllle Nat.
Bank v. Blakey [Ind.] 76 N. E. 529.

6. The granting of such motion is ordi-
narily a ^matter of discretion, but where dis-
tinct causes of action have been joined the
overruling of the motion constitutes an abuse
of discretion. Boonville Nat. Bank v. Blakey
[Ind.] 76 N. E. 529.

7. See 5 C. L. 1164.

8. Muller v. Witte, 78 Conn. 495, 62 A. 756.
9. Katz V. Obenchain [Or.] 85 P. 617.

Though prayer for special relief is denied.
Thompson V. American Percheron Horse
Breeders' & Importers' Ass'n, 114 111. App.
131. Under a general prayer in a bill for
specific performance a money decree may be
rendered. Barlow v. McDowell. 118 111. App.
506. Decree of foreclosure allowed In suit

by mortgagee in possession to require mort-
gagor to elect to affirm or disaffirm the sale,

though no foreclosure was prayed for. Hag-
gert v. Wilczinskt [C. C. A.] 143 F. 22. ,

10. Prayers in a suit by a trustee In bank-
ruptcy that a conveyance by the bankrupt be
set aside as fraudulent and that the parties
receiving the proceeds of such sale be de-
clared trustees for the benefit of the estate
were inconsistent. Chisholm v. Wallace
[Ala.] 40 So. 219.

11. Gray v. Bloomington & N. R. Co., 120

111, App. 159. As where the bill clearly dis-

closes the fact that he seeks relief based
upon the recognition of the validity of a

transaction which he seeks to specifically en-
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he may state the facts and ask for alternative relief according to the conclusions of

law which the court may draw from such facts.^^ The fact that some of the relief

prayed for cannot be gTanted will not invalidate the whole bill.^''

(§6) G. Amended and supplemental hills, complaints, or petition.^*—
Amendments may relate to matters of either substance or form.^^ Thus, amend-
ments have been allowed to cure indefiniteness in the allegations/" to conform

pleadings to proof/'' to change the capacity in which the complainant sues/^ to

bring in new parties/" and to recast the bill so as to make it state an equitable in-

stead of legal cause of action.^" A bill may be amended so as to set up facts omitted

from the original bill and which tend to establish the claim for the relief sought in

such bill/^ but the fact that essential facts are thus added may raise a presumption

against the truth of such facts. ^^ An amendment must not constitute a departure

from the original pleadings/' nor set up a new cause of action/* the test as to a new
cause of action being whether the same evidence would sustain both bills and the

measure of damages would be the sanie.^" An amendment will not be allowed mere-

force, and at the same time pray for the an-
nulment of such transaction as fraudulent.
Cella V. Brown [C. C. A.] 144 F. 742.

12. Thus, a bill may he framed in a dou-
ble aspect with an alternative prayer. Gray
V. Bloomington & N. R. Co., 120 111. App. 159;

Cella V. Brown [C. C. A.] 144 P. 742. Where
a complainant is uncertain whether upon a
certain state of facts he is -entitled to avoid
a contract or transfer for fraud or breach of

trust and to recover back his property, or to

enforce a lien upon it for its value, he may
pray for each in the alternative, and a court
of equity will grant him the relief to which
it deems him entitled. Jones v. Missouri-Edi-
son Elec. Co. [C. C. A.] 144 P. 765.

In New York the complainant may demand
equitable relief with an alternative demand
tor legal relief. Doyle v. Delaney, 98 N. Y.

S. 468.
13. Doyle v. Delaney, 98 N. T. S. 468.

14. See 5 C. L. 1165.

15. Brassington v. Waldron [Mich.] 12 Det.

Leg. N. 1011, 107 N. W. 100.

16. Pailure to allege acts charged as mis-
conduct in action by bank receiver against
former directors. Allen v. Luke, 141 F. 694.

Bill for specific performance. "Wliite v.

Poole, 73 N. H. 403, 62 A. 494.

17. Deering v. Shreyer, 110 App. Div. 200,

97 N. T. S. 14. Such amendments are freely

permitted before final decree if promptly
made. Laskey v. BurriU [Va.] 54 S. B. 23.

The bill must be so amended where there

is a variance between it and the proofs,

otherwise the decree cannot stand. Higgins
V. Higgins, 219 111. 146, 76 N. E. 86.

18. Bill to foreclose by executor in in-

dividual capacity amended by substitution

of complainant in his representative ca-

pacity. Leahy v. Haworth [C. C. A.] 141 F.

850.

19. Murphy & Co. v. American Soda Foun-
tain Co., 86 Miss. 791, 39 So. 100; Busiere v.

Reilly, 189 111. 518, 75 N. E. 958. See ante

§ 5, Bringing in New Parties.

20. Kramer v. Gille, 140 P. 682. Where
justice requires it an action at law may be

changed to a suit in equity. Westminster
Nat Bank v. New England Electrical Works,

73 N. H. 465, 62 A. 971. Where the evidence

in an action brought and tried as one at

law shows that it is really a suit in equity,
the court should not dismiss the complaint
but should treat it as amended to conform to
the proofs, thus making it an equitable ac-
tion and triable as such. Goupille v. Chaput
[Wash.] 86 P. 1058.

21. Cheever v. Ellis [Mich.] 13 Det. Leg.
N. 341, 108 N. W. 390.

22. Where facts which must have been
known when the original bill was filed were
omitted therefrom, though they were es-
sential to the relief sought, the omission of
such facts from the original bill and the
bringing them in by way of amendment will
be considered in determining the truth of
such facts. Calkins v. Calkins, 220 111. Ill,
77 N. E. 102.

23. No departure where bill alleging that
complainant's brother induced her to exe-
cute a bogus mortgage to him in order to
protect her from certain debts was amend-
ed by leaving out specific reference to debts
and alleging that she was advised by her
brother that the mortgage was to pro-
tect her rights and to protect her home-
stead, and by a subsequent amendment al-

leging that the mortgage was not neces-,
sary to protect her homestead. Phillips v.

Bradford [Ala.] 41 So. 657.
34. Kramer v. Gille, 140 P. 682; Rice v.

O'Neal, 120 111. App. 259.

23. Where the original bill stated a cause
of action against oflUcers of a corporation
for selling their stock' to the corporation
for money, an amendment alleging a sale
in exchange for a stock of goods stated a
new cause of action. Kramer v. Gille, 140
F. 682. An amendment of a bill to subject
the lands of a father and son to a judg-
ment against tliem by setting up a convey-
ance from the father to the son and seeking
to set it aside for fraud did not set out a
new cause of action. Hobson's Adm'r v. Hob-
son's Adm'r [Va.] 53 S. E. 964. An
amendment wliicli affects property rights
not involved in the original bill will

not be allowed. Ellis v. Whitacre [Va.] 54

S. E. 993. A bill by a trustee to establish
liens on the land covered by the trust and
to ascertain their priorities could not be
amended so as to attack another deed of
trust executed by the same grantor to an-
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ly to conform the bill to a theory advanced by the court in its opinion,^^ or when
it would be useless,^' or which affects property rights in which complainant has no

interest.^* Amendments to sworn bills axe allowed^" but with great caution.?"

Amendments may be allowed at almost any stage of the proceeding,^^ as, after

answer/^ at hearing,^' afteir interlocutory decree,"* or after remand from an ap-

pellate court.^^ An amendment which is objected to will not be allowed after the

case has been heard without any ruling upon the_proffered amendment. "°

Matters inserted by amendment must be treated as if incorporated in tlie

original bill.'^

A supplemental hill^^ is proper where it is necessary ^o bring in matters arising

pending the suit and which affect the sufficiency of the relief prayed for in the

original bill,"" but want of equity in the original bill cannot be cured in this way.*"

Matters brought in by supplemental bill must be germane to the subject-matter of

the original bill.*^ Failure to interpose a supplemental bill will not prevent the

adjudication of the matter which ought to have been thus presented from being

res adjudicata.*^

.(§6) D. Cross bill or petition.*^—A. cross bill is a bill filed by the defend-

other trustee. Id. Amendment abandoning
a claim that a mortgage had been paid and
setting up an estoppel to assert the validity
of the mortgage was not a change of the
cause of action. Deering v. Shreyer, 110
App. Div. 200, 97 N. T. S. 14.

26. As where the theory is an impossible
one and there is no variance between plead-
ings and proof. Grand Central Min. Co. v.

Mammoth Mln. Co., 29 Utah 490, 83 P. 648.

27. It is only when it appears from the
bill that amendments can be made which
would entitle the complainant to relief that
such amendments will be considered as made.
Merritt v. Alabama Pyrites Co. [Ala.] 39 So.

555. Where- a petition has been held on ap-
peal to set up a stale demand, an amendment
after remand which does not cure the defect
of staleness will not be allowed. Cheney v.

McWhorter, 125 Ga. 168, 53 S. B. 1003.

28. Ellis V. Whitacre [Va.] 54 S. B. 993.

29. Where~ an amendment to conform
pleadings to proof was so slight that the
issues were not changed, it was error to re-

fuse to allow it. Leaskey v. Burrill [Va.]
54 'S. B. 23.

SO. Leaskey v. Burrill [Va.] 54 S. E. 23.

31. No error in allowing amendment at

or near the close of the trial where defend-
ant was given time to answer the complaint
as ainended and no objection was made
as to the time. Deering v. Shreyer, 110 App.

Div. 200, 97 N. T. S. 14.

33. Brassington v. Waldron [Mich.] 12 Det.

Leg. N. 1011, 107 N. W. 100.

33. Bill for injunction. Rice v. O'Neal,

120 111. App. 259.

34. After decree establishing a resulting

triist in favor of several complainants the

bill may be amended so as to ask for a par-

tition of the property between complainants.

Stahl V. Stahl, 220 111. 188, 77 N. B. 67.

35. A case may be remanded with leave

to file an amended bill In the trial court, and
the fact that an order granting such leave

recited tTiat a "supplemental bill" might be
filed did not render an amended bill filed

pursuant to such leave subject to demurrer
because such bill did not contain matter

proper to be presented by a supplemental
bill, where all the ' parties understood and
the order recited the purpose of the bill au-
thorized to be filed and the amendment was
in conformity with such purpose. Cheever
V. Ellis [Mich.] 13 Det. Leg. N. 341, 108 N. W.
390.

36. Muehlhof v. Boltz [Pa.] 64 A. 427.
37. Amendments to bill in condemnation

proceedings made before any proceedings had
been had before the commissioners. Balti-
more & N. Y. R. Co. V. Bouvier [N. J. Bq,]
62 A. 868. An amendment to a bill to fore-
close changing the complainant from an in-
dividual to representative capacity as execu-
tor related back to the beginning of the
suit so as to save the suit from the bar of
limitations. Leahy v. Haworth [C. C. A.] 141
F. 850.

38. See 5 C. L. 1166.
39. Duessel v. Proch, 78 Conn. 343, 62 A.

152. As where, pending a suit for cancel-
lation and reconveyance, the defendant
agreed to reconvey but failed to do so.

Chapman v. Yellow Poplar Lumber Co. [C. C.
A.] 143 F. 201. A curative deed obtained
pending the suit may be set up by supple-
mental bill, as where complainant had in-
choate title when suit was brought and the
deed brought forward by supplemental bill

simply perfected his title. Reeve v. North
Carolina Land & Timber Co. [C. C. A.] 141
P. 821. "Where in a suit to remove a cloud
it appeared that the legal title was not in
the complainant, the defect might be cur-
ed by a supplemental bill showing that com-
plainant had received a confirmatory con-
veyance from the holder of the paramount
title. First Baptist Church of Sharon v.

Harper, 191 Mass. 196, 77 N. E. 778.
40. Brownback v. Keister, 220 111. 544, 77

N. E. 75.

41. But answering a supplemental bill

without objection that it is not germane
waives the point. Illinois Nat. Bank v. Trus-
tees of Schools, 111 111. App. 189.

42. Laing v. Fish, 119 111. App. 645. See
Former Adjudication, 5 C. L. 1502.

43. See 5 C. L. 1166.
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ant against the plaintiff, and also against other parties if necessary, touching the

subject-matter of the origiaal bill, being to most intents and purposes a new suit.** •

A cross bill is not necessary in order that the defendant may be granted relief.*^

Its purpose*^ is to obtain relief for the defendant which cannot be granted under the

original pleadings,*^ or to obtain a discovery in aid of the defaise,** or to enable the

court to do full justice between all the parties*" touching the subject-matter of the

original bill.^° New issues may be made by a cross bill where they are necessary in

order to adjust all the equities connected with the subject-matter of the original

bilP^ but not otherwise.^^ A cross bill may be filed against a codefendant as well as

against the complainant.'^ As against the plaintiff in the original bill it is not al-

ways necessary that the cross bill should show any ground of equity or ask equitable

relief,^* or that the cross complainant has no adequate remedy at law,^* but where

a cross bill shows that the controversy .has been settled, the court will not retain the

cause merely to enforce the payment of the consideration of the settlement.^*

A cross bill must be filed without unreasonable delay.^' It may be filed after

interlocutory decree establishing the rights of the parties/^ or in vacation.^" Service

44. Doremus v. Paterson [N. J. Bq.] 62

A. 3.

45. The court may condition its grant of
relief to tlie complainant by requiring that
he shall do equity to the defendant. An-
drews V. Connolly, 145 F. 43. See post § 13,

Measure of Kelief. Lien defendants in a
foreclosure suit need not iile a cross bill in

order to have their rights determined. Such
riglits may be determined upon their an-
swers. Gouwens v. Gouwens [111.] 78 N. K.

597. See post this section subd. G, Answer.
' 40. Note: "A cross bill is often filed to

obtain affirmative relief for the defendant in

the original suit, to obtain a discovery in aid

of the defense In that suit, to enable the de-

fendant to interpose a more complete defense

than that which he could interpose by an-

swer, or to obtain full relief to all parties,

and a complete determination pf all con-
troversies which arise out of the matters
charged in the original bill. The Court of

Appeals of the Eighth Circuit held in Spring-

field Milling Co. v. Barnard & Leas Mfg. Co.

[C. C. A.] 81 P. 263, that if a cross bill 'fairly

tends to accomplish either of these purposes,'

It is generally a sufficient ground for its In-

terposition. Section 399, Story on Equity
Pleading, says a cross bill Is to be treated as

a mere auxiliary suit, or as a dependency
upon the original suit. In Cross v. De Valle,

1 Wall. [U. S.] 1, 17 Law. Ed. 515, the Su-

preme Court of the United States quote this

language of Judge Story, and, proceeding,

say : 'It may be brought by a defendant against

the plaintiff in the same suit, or against

other defendants, or against both, but it must
be touching the matters in question in the

bill.' "—Prom Ames Realty Co. v. Big Indian

Min. Co., 146 P. 166.

47. As where defendant In suit to set aside

a contract wishes to have the contract ^es-

tablished and enforced. American Grapho-
phone Co. v. Smith, 26 App. D. C. 563.

48. Doremus v. Paterson [N. J. Eq.] 62

A. 3.

49. Ashe-Carson Co. v. Bonifay [Ala.] 41

So. 816.
50.- Doremus v. Paterson [N. J. Eq.] 62 A.

3 A cross complaint must relate to the mat-

ters covered by the bill. Ames Realty Co. v.
Big Indian Min. Co., 146 P. 166; Ashe-Carson
Co. V. Bonifay [Ala.) 41 So. 816. In suit by
stockholders to enjoin actions at law by a
receiver of the corporation to recover upon
the stockliolders' secondary liability for the
debts of the corporation, the receiver could
not file a cross bill to recover upon the
claims already sued on at law. Prancis v.
Hazlett [Mass.] 78 N. E. 405.

'51. Ashe-Carson Co. v. Bonifay [Ala.] 41
So, 816. Damages by way of recoupment may
be claimed in a cross bill when they are of
the same class as those claimed by the bill
and relate exclusively to the subject-matter
of the bill and connected therewith. Id. In a
suit to enjoin the obstruction of a road a
cross complaint may attack the validity of
the proceedings by which the road was es-
tablished. Williams V. Routt County Com'rs
[Colo.] 84 P. 1109.

52. In a suit to restrain the pollution of
a stream it was not proper to bring in, by
cross bill, such matters as the diversion of
the stream and the building of dams by the
other parties, thus increasing the pollution.
Doremus v. Paterson [N. J. Eq.] 62 A. 3.

53. In suit to settle water rights. Ames
Realty Co. v. Big Indian Min. Co., 146 P. 166.

54. Ashe-Carson Co. v. Bonifay [Ala.] 41
So. 816; Prancis v. Hazlett [Mass.] 78 N. E.
405.

55. Ashe-Carson Co. v. Bonifay [Ala.] 41
So. 816.

50. Hartford v. Bridgeport Trust Co., 143
P. 568.

57. After dismissal of the original bill and
after the term at which final decree was en-
tered, the court had no jurisdiction to allow
the filing of a cross bill. Howison v. Ru-
precht, 121 111. App. 5.

58. A defendant in a suit to establish a
trust who had an interest in the property
might file a cross bill for partition and ac-
counting after decree establishing the trust.

Stahl V. Stahl, 220 111. 188, 77 N. E. 67.

59. Where indorsers of a purchase-money
note who were sued jointly with the maker
paid the decree for foreclosure of a vendor's
lien reserved on the property sold, a cross
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of the subpoena to answer a cross bill may be made upon the solicitors of the de-

fendant therein.""

(§6) E. Demurrer. Grounds.^^—Demurrer lies for defects and objections

appearing upon the face of the pleading,"^ such as failure to state cause of action/^

lack of Jurisdiction/* lack of equity/^ insufficiency of aHegations,"" lack of verifica-

tion/^ defects of parties,"* laches and limitations,"" existence of adequate remedy

at law,'" multifariousness,'^ inconsistency in prayer,'^ status of complainant."'

The right of a stockholder to sue for the corporation cannot be raised by demurrer.'*

Demurrer will not lie for impertinency,'° nor on the ground that another suit is

complaint by them against the maker was
not an amendment which could he filed only
with leave, but was a cross petition which
might be filed in vacation. Matney v. Wil-
liams [Ky.] 89 S. W. 678.

60. Where the cross bill is defensive,
either in ' whole or in part. American
Graphophone Co. v. Smith, 26 App, D. C. 763.
A motion to allow service to be made "upon
solicitors for said defendant in this case"
was sufficient where the court expressly di-

rected tlie service on the solicitors by name
and the record showed that they were the
defendant's solicitors in tiie principal case
and also in a law suit in "which their client
was sole defendant, though there had been
no appearance to the cross bill. Id.

ei. See 5 C. L.. 1167.
63. Matter dehors a bill must be raised

by plea or answer. Lindsley v. Mclver
[Fla.] 40 So. 619. Laches and limitations.
Marsh v. Marsh, 78 Vt. 399, 63 A. 159; Turn-
ers Falls Fire .Dist. v. Millers Falls Water
Supply Dist., 189 Mass. 263, 75 N. B. 630;

Hawley v. Von Lanken [Neb.] 106 N. W. 456;

Thurmond v. Chesapeake & O. R. Co. [C. C.

A.] 140 F. 697; Cook v. Ceas, 147 Cal. 614, 82

P. 370. Defect of parties. Rose v. Mer-
chants' Trust Co., 96 N. T. S. 946.

63. Burke & Williams v. Mackenzie, 124

Ga. 248, 52 S. E. 653.

64. But' demurrer is not the exclusive
method of raising the Question of jurisdic-

tion. Owens V. Goldie, 213 Pa. 579, 62 A. 1117.

See ante § 2 A, In General, and § 2 B, Exist'
6nce of Adequate Remedy at Law. But since

Comp. Laws § 4-35, fixing the jurisdictional

amount, does not require it to be alleged,

lack of the jurisdictional amount in contro-
versy cannot be reached by demurrer unless

the defect appears on the face of the bill.

Brassington v. Waldron [Mich.] 12 Det. Leg.
N. 1011, 107 N. W. 100.

65. A bill which seeks to enforce a statu-

tory obligation in the nature of a guaranty
ofadebt, by compelling the paymentof sums
largely in excess of the amount necessary to

satisfy that debt, is demurrable for want of

equity. MiUer v. Winett [N. J. Bq.] 62 A. 178.

A bill or complaint which states that the com-
plainants jointly have rights of action

against several defendants, no one of whom
is liable in whole or in part for the others'

debt, which asks neither accounting nor dis-

covery but demands simply the payment by
each defendant separately of a definitely as-

certained sum of money, which shows no
joint or related liability between the defend-

ants, and which alleges neither the breach

of a trust, the perpetration of a fraud, nor

any other ground for equitable relief, is de-

murrable for want of equity. Id.

7 Curr. L.—86.

66. Bill by receiver of bank to recover
from directors money of the bank lost

through their misconduct, held demurrable
for failure to allege the facts constituting
the misconduct. Allen v. Luke, 141 P. 694.

67. Where jurisdiction depended on loss,'

detention, or destruction of the instrument
sued on, and there was no verification of the
allegations of loss, etc. Hoagland v. Su-
preme Council, Royal Arcanum [N. J. Bq.]
61 A. 982.

68. Such defects are waived unless rais-

ed by demurrer. Rose v. Merchants' Trust
Co., 96 N. T. S. 946. Where the defect ap-
pears on the face of the complaint. Code
Civ. Proc. § 488. Id.

69. City of Memphis v. Postal Tel. Cable
Co. [C. C. A.] 145 P. 602. Laches. Thur-
mond V. Chesapeake & O. R. Co. [C. C. A.] 149
F. 697; Marsh v. Marsh, 78 Vt. 399, 63 A. 159-,

Turners Palls Pire Dist. v. Millers Falls Wa-
ter Supply Dist., 189 Mass. 263, 75 N. E. 630;
Hawley v. Von Lanken [Neb.] 106 N. W. 456.

Laches must be alleged and proved unless
it appears upon the face of the complaint,
in which case It may be taken advantage
of by demurrer. Cook v. Ceas, 147 Cal. 614,

82 P. 370. Bill to compel transfer of stock
claimed to have been delivered to defend-
ant pursuant to an agreement in violation
of 2 Gen. St. p. 1606, relating to -gaming,
barred by limitations. Myers v. Pridenberg
[N. J. Bq.] 62 A. 532.

Contra: The question of laches must be
raised by answer in order that the other
party may have an opportunity to explain.
Ballard v. Golob [Colo.] 83 P. 376, expressly
dissenting from doctrine that question may
be raise'd by demurrer.

70. Lloyd V. Simons [Minn.] 105 N. W. 902;

Hoagland v. Supreme Council [N. J. Bq.] 61

A. 982; Owens v. Goldie, 213 Pa. 579, 62 A.

1117.

71. Bllis V. Crawson [Ala.] 41 So. 942;

Boonville Nat. Bank v. Blakey [Ind.] 76 N.

E. 529. Objection for multifariousness
should be raised by demurrer before answer
filed. Shellenberger v. Altoona & P. Con-
necting R. Co., 212 Pa. 413, 61 A. 1000.

72. Prayer to have sale set aside incon-
sistent with prayer for proceeds. Chisholm
V. Wallace [Ala.] 40 So. 219.

73. A trustee under a will had no stand-
ing to maintain a suit to cancel the record

of the birth of his brother's child on the

ground that If the brother died without is-

sue the trustee would receive a larger por-

tion of the estate, it not being certain that

the brother would die without issue even

though the record were cancelled. Vander-

bilt V. Mitchell [N. J. Eq.] 63 A. 1106.
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pending where it appears of record that the prior suit did not cover all the sub-

ject-matter of the second suit/" nor can questions as to the extent and character

of the relief to be granted be raised by demurrer.'^ Objections which might have

been urged on 'demurrer to the original bill but were not urged cannot be assigned

as grounds of demurrer to an amended or supplemental bill.'^

FormJ"—A demurrer must point out the objections constituting the ground?

thereof.'" It should not deny facts alleged in the bill or allege facts not thus al-

leged.*^ A demurrer may be filed in the name of a partnership.*^

Effect of, and procedure on, demurrer.^^—A demurrer admits all allegations

well pleaded/* but not those which are not well pleaded/^ and hence conclusions

of law are not admitted.'" Facts alleged on information and belief are admitted."

In passing upon a demuiTer to the whole bill, every presumption is included against

the bill,'* but the court can only inquire whether the pleading is sufficient under the

rules of law and equity to make a case if STipported by proof,'" and the bill should

not be dismissed if by any reasonable conslwuction a case is stated entitling the

plaintiff to the relief sought."" A general demurrer goes to the whole bilP^ and

will be overruled if, upon the whole bill, the complainant is entitled to any equitable

74. Groel v. United Elec. Co. [N. J. Bq.1
61 A. 1061. See Corporations, 7 C. L. 862.

7."). The objection must be raised by ex-
ception. Howe & Davidson Co. v. Haugan,
140 F. 182.

70. Partition. Love v. Robinson, 213 Pa.

480, 62 A. 1065.
77. Such questions are determinable in

the final decree. Ellis v. Crawson [Ala.]

41 So. 942. The fact that both legal and
equitable relief are demanded when com-
plainant is entitled to but one is not ground
for demurrer. Doyle v. Delaney, 98 N. Y. S.

468.
78. Pryor v. Gray [N. J. Bq.] 62 A. 439.

See post this section and subdivision. Effect

of, and Procedure on, Demurrer.
79. See 5 C. L. 1167.

80. A general claim that the facts alleged

in the complaint are insufficient to consti-

tute a cause of action is insufficient. Foote
V. Brown, 78 Conn. 369, 62 A. 667. Under
Code 1896, § 700, general grounds of demur-
rer will not be considered. Crow v. Florence

Ice & Coal Co., 143 Ala. 541, 39 So. 401.

81. Such a demurrer is called a speaking

demurrer and cannot be -considered unless

the matter thus erroneously inserted can be

regarded as surplusage. Graham v. Spence

[N. J. Bq.] 63 A. 344; McDevitt v. Connell [N.

J. Bq.] 63 A. 504; Star Ball Retainer Co. v.

Klahn, 145 P. 834. Where it can be done,

such denials and allegations will be disre-

garded. Id. And the demurrer will not be

overruled where there are other grounds
properly stated. Graham v. Spence [N. J.

Eq.] 63 A. 344. When a demurrer to a bill

by a judgment creditor to set aside a con-

veyance by the debtor aUeged facts not stat-

ed in the bill as to the foundation of the
Judgment. McDevitt v. Connell [N. J. Eq.]

63 A. 504.

83. Where parties are sued In chancery

in their own right, and as partners doing

business in the firm name by which the part-

nership Is known, a demurrer filed in the

name of the firm is the demurrer of all such

defendants in their partnership capacity.

Allen V South Penn. Coal Co., 58 W. Va. 197,

52 S. B. 454.

S3. See 5 C. L. 1167.
84. Lindsley v. Mclvor [Pla.] 40 So. 619;

Allen V. South Penn. Coal Co., 58 W. Va. 197,
52 S. E. 454; Star Ball Retainer Co. v. Klahn,
J 45 P. 834; Naganab v. Hitchcock, 25 App.
D. C. 200. Demurrer to cross complaint.
Williams v. Routt County Com'rs [Colo.] 84
P. 1109.

S5. Under P. L. 52, Gen. St. p. 2006, relat-
ing to registration of births where the record
in a suit to cancel a record of a birth show-
ed that the certificate of birth was made and
filed by the physician In attendance, a de-
murrer did not admit an allegation of the
bin that the mother caused the certificate to

be filed. Vanderbilt v. Mitchell CN. J. Bq.]
63 A. 1107.

86. Gavazzi v. Dryfoos, 47 Misc. 15, 95 N.
y. S. 199. Allegation that there was a trust
1 elation bet"ween complainant and defendant.
Francis v. Gisborn [Utah] 83 P. 571; Young
v. Mercantile Trust Co., 140 F. 61. Allega-
tion that a paragraph in a will was void.

The Columbian University v. Taylor, 25 App.
D. C. 124. Legal effect of statutes and docu-
mentary exhibits. Naganab v. Hitchcock,
25 App. D. C. 200.

87. Allegation that city bonds "will be
immediately issued * * * as your orators

are informed and believe." Bates v. Hast-
ings [Mich.] 13 Det. Leg. N. 626. 108 N. W.
1005. An allegation of fact Qualified by the

phrase "as your orators are informed and
believe" is not the same as a mere allega-

tion of belief, such as "your orator is inform-
ed and believes that," etc. Id.

88. Lindsley v. Mclver [Fla.] 40 So. 619.

89. A demurrer to a bill against public

officers will not be aided by any presump-
tion as to character or conduct of the de-

fendants. Bates v. Hastings [Mich.] 13 Det.

Leg. N. 626, 108 N. W. X005. ,

90. Averment, in bill for specific perform-
ance, that defendant agreed "to give the

land," construed as an averment of an agree-
ment to "convey." Shipley v. Fink, 102 Md.
219, 62 A. 360.

91. Garrett v. Simpson; 115 111. App. 62.

I A general demurrer reaches only the equity
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relief. "2 As a general rule only facts disclosed by the record can be considered,"^

but admissions of counsel on axg'unient of a demurrer may be considered though the

facts admitted do not appear on the' face of the pleading." Facts, the absence of

which is not specifically made ground of demurrer, may be supplied by inference

from the facts alleged."^ Wliere the case may be disposed of upon one or more of

the grounds urged, other- grounds need not be considered."" A bill will not be ren-

dered subject to a demurrer by the fact that a recovery may render the allegations

untrue."' Where the pleading and evidence on a foTmer hearing are made part of

an amended bill filed after remand, a demurrer to the amended bill raises the

question whether the whole record presents a case for relief."^

The demurrer of one defendant may be sustained and that of another over-

ruled,"" but a Joint demurrer by several defendants cannot be sustained except upon

grounds good as to all the demurrants.^ So also, a good cause of action against one

tlefendant will sustain the bill against a demurrei' by any «ther defendant who is

necessary as a party to enable the court to grant full relief.^

Where the demurrer is incorporated in the answer the parties are not entitled to

a separate hearing on the demurrer.^ A plea is not overruled by the sustaining o'f a

demurrer to the bill.* Where a general demurrer is overruled and the defendant elects

to stand by it, the bill will be considered as taken for confessed.'* A decree sustaining a

demurrer with leave to amend does not operate ipso facto as a dismissal upon failure

to amend." A Judgment of repleader does not lie after demurrer,' but when legal

and equitable causes of action are joined, the court may allow or require the com-

plainant to file a declaration on the law side of the court." Damages not properly

recoverable may.be disallowed even after demurrer to the bill has been overruled."

of the bill. Cranes v. Stafford, 217 111. 21, 75

N. E. 424.

92. Garrett v. Simpson, 115 111. App. 62;

Gray v. Bloomlngton & N. R. Co., 120 111.

App. 159; Allen v. South Penn. Coal Co., 58

W. Va. 197, 52 S. B. 454x Lindsley v. Melver
[Pla.] 40 So. 619; Bresler v. Bloom [Ala,] 41

So. 1010; Phillips v. Jacobs [Mich.] 13 Det.

Leg. N. 542, 108 N. W. 899.

93. On hearing of demurrer to bill for

partition, facts disclosed by the plea should
not have been considered. Love v. Robinson,
213 Pa. 480, 62 A. 1065.

94. Where bill alleged contract without
stating whether or not it was in writing and
counsel admitted on argument that It was
oral, demurrer based on statute of frauds
was sustained. Wilhite v. Skelton [Ind. T.]

82 S. W. 932.

95. In a bill to foreclose a chattel mort-
gage, even if it is essential to allege that

the personal property was within the juris-

diction of the court at the commencement of

the suit, if there are. allegations from which
such fact may be Inferred, the bill is good
as against a demurrer not directed to this

point. Tyler v. Toph [Fla.] 40 So. 624.

96; Miller v. Willett [N. J. Eq.] 62 A. 178.

97. Bill by receiver of bank to recover

money lost through misconduct of directors

not subject to demurrer because a recovery
might render the allegation of the bank's

insolvency untrue. Allen v. Luke, 141 P. 694.

98. Cheever v. Ellis [Mich.] 13 Det. Leg.

N. 341, 108 N. W. 390:

99. Each of two defendants filed a. gen-

eral demurrer, and the petition set out a
cause of action against one but not against

the other. Oliver v. House, 125 Ga. 637, 54
S. E. 732.

1. Phillips V. .Jacobs [Mich.] 13 Det. Leg.
N. 542, 108 N. W. 899.

2. Demurrer by parties claiming interest
adverse to the plaintiff in suit in aid of
execution. Gavazzi v. Dryfoos, 47 Misc. 15,
95 N. Y. S. 199, The extent of the demur-
rant's interest need not appear, it being suffi-
cient if it appear that he asserts an adverse
interest and that he is necessary as a party
in order that full relief may be granted. Id.

3. When defendants in a chancery suit
have answered and in their answer have in-
serted the usual demurrer clause and replica-
tions have been filed, the case must go to a
hearing upon tlie issues joined and a final
decree rendered. Gray v. Eldred [Mich.] 13
Det. Leg. N. 88. 107 N. W. 719.

4. Love V. Robinson, 213 Pa. 480, 62 A.
1065.
' 5. -Garrett v. Simpson, 115 111. App. 62.

C. In such case a subsequent order of dis-
missal is necessary. Bledsoe v. Jones [Ala.]
40 So. 111. When,' therefore, pending a mo-
tion to dismiss for failure to amend, coun-
sel for the parties in whose behalf the mo-
tion was made was appointed commissioner
to take a deposition, such parties were par-
ties to the cause and were represented by
the commissioner, who was, therefore, dis-
qualified to act as such. Id.

7. Except, perhaps, where the answer and
replication are bad. Chapman v. Yellow
Poplar Lumber Co. IC. C. A.] 143 P. 201.

8. Chapman v. Yellow Poplar Lumber Co.

[C. C. A.] 343 P. 201.

0. Damages claimed in cross bill disal-
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Pleading or answering over after demurrer overruled is a waiver of the demurrer,"

except as to the failure of the complaint to state a cause of action^^ and as to juris-

dictional defects.^^

The trial judge has discretionery power to allow an amendment to a demurrer.'^

(§6) F. Plea?-*—The abject of a plea is to reduce the cause to a single

point.^^ A mere denial of a substantive fact alleged in the bill is not a proper

plea.^^ Some of the matters which may be made the subjects of pleas are, another

suit pending,^'' nonjoinder of parties,^^ lack of jurisdiction of defendant's person.^^

Several separate pleas may be filed^" or they may all be incorporated in the

answer,^^ but a single plea should not state two or more facts or separate sets of

facts, each of which constitutes an answer to the bill.^^ In the absence of rule or

statute requiring it, a plea need not be verifiedi^

The legal sufHciency of a plea is determined by setting the plea down for argu-

ment,^* and when a plea is thus set down the truth of its allegations is admitted,^^

lowed after demurrer T;o cross bill had been
overruled, Turner v. Lawson [Ala.] 39 So.

755.

10. Creamer v. James, 118 111. App. 465;
Hudson V, Cahoop, 193 Mo. 547, 91 S. W. 72.

A plea or answer to the whole or a part of

a bin, the whole of which is demurred to,

overrules the demurrer. McDevitt v. Con-
nell [N. J. Ea.l 63 A. 504.

11. Hudson V. Gaboon, 193 Mo. 547, 91 S.

W. 72.

12. Creamer v. James, 116 111. App. 465;

Hudson V. Gaboon, 193 Mo. 547, 91 S. W. 72.

The benefit of a demurrer for want of juris-

diction may be saved by claiming it in the
answer. McDevitt v. Connell [N. J. Eq.] 63

A. 504.

13. Phillips v. Jacobs [Mich.] 13 Det. Leg.
N. 642, 108 N. W. 899.

14.- See 5 G. L.. 1168.

15. A pleading which traverses the facts

constituting the plaintiff's cause of action
and sets up other facts which would defeat a
recovery sets up a defense virhich should
be made by answer and not by plea. Groel
V. United Blec. Co. [N. J. Bq.] 61 A. 1061.

The right of a stockholder to sue in behalf
of the corporation cannot be raised by plea
but should be raised, it seems, by analogy to

the English practice, by petition. Id.

Note on kinds of pleas: "Pleas in equity
are of three classes: (1) To the juris-

diction of the court; ,(2) in abatement
of the suit; and (3) in bar of the bill;

,and all pleas must fall within one of

these classes. 1 Bates, Fed. , Eq. § 221.

Pleas in bar, considered with refer-,

ence to their form, are' of three kinds, viz.:

fl) affirmative, (2) negative, and (3) anomal-
ous. 1 Bates, Fed. Eq. § 228. It was former-
ly a question of some difficulty to determine
whether or not a purely negative plea in

equity was legitimate, though it now seems
to be so considered in some instances, as
wliere the title of the complainant or his

right to maintain the suit is denied. Story's

Eq. PI. § 668; 1 Bates, Fed. Eq. § 228 (2).

But a mere denial of a substantive fact al-

leged in the bill as grounds for relief is not

proper as a plea. In Shjirp v. Reissner, 9

P 445 Mr Justice Blatchford, then circuit

judge,'held that in a suit for infringement

of patent a plea which sets up the single

defense of noninfringement Is not a good

plea, that such defense should be" brought
forward by answer—citing Milligan v. Mill-
edge, 3 Granch [U. S,] 220, 2 Law. Ed. 417;
Bailey v. Le Roy, 2 Edw. Gh. [N. T.] 514;
See, also, Story's Eq. PI. § 652, n. 2; 2 Daniell,
Ch. [oth Ed.] 603, n. 4; 1 Bates, Fed. Eq. §
222."—From Glucose Sugar Refining Co. v.

Douglass & Co., 145 F. 949.
16. Plea denying infringement of patent,

in suit for infringement. Such defense should
be set up by answer. Glucose Sugar Refin-
ing Co. V. Douglass & Co., 145 F. 949.

17. A plea in equity setting up a former
decree in bar must show that the former
suit was substantially between the same par-
ties for the same subject-matter. It must
set forth so much of the former bill and an-
swer as will suffice to .show that the same
point was then in issue, and it should aver
that the allegations as to the title to relief
against the defendants were substantially
the same in the second bill as in the first.

It is neither necessary nor proper practice
to attach as an exhibit to such a plea all

the testimony taken in the former suit.

Lindsley v. Mclver [Pla.] 40 So. 619.

18. Mackey v. Mackey [N. J. Eq.] 63 A.
984.

19. Want of jurisdiction on account of
want of service of process. Lannlng v.

Twining [N. J. Bq.] 64 A. 466.

30. Town of New Decatur v. Soharfenberg
[Ala.] 41 So. 1025.

31. Town of New Decatur v. Soharfen-
berg [Ala.] 41 So. 1025. Under Code 1896,

§ 699. Sellers v. Farmer [Ala.] 41 So. 291.

When thus Incorporated in the answer they
may still be treated as separate pleas.

Town of New Decatur v. Soharfenberg [Ala.]

41 So. 1025.
22. Such a joinder of separate defenses

constitutes duplicity. Town of New Decatur
V. Soharfenberg [Ala,] 41 So. 1025.

23. Town of New Decatur v. Soharfen-
berg [Ala.] 41 So. 1025.

24. Glucose Sugar Refining Co. V. Doug-
lass & Co., 145 F. 949.

25. Gouwens v. Gouwens [111.] 78 N. B.
597; Mackey v. Mackey [N. J. Eq.] 63 A. 984;
Town of New Decatur v.. Soharfenberg [Ala.]'

41 So. 1025. The court takes the allegations
of the plea and the uncontradicted parts of
the bill as verities. Groel v. United Bleo.
Co. [N. J. Eq.] 61 A. 1061.



7 Cur. Law. EQUITY § 6G. 1365

otherwise the defendant must affirmatively prove the facts upon which his plea is

Based.^'' Where the defendant fails to prove his plea it will be overruled and the

complainant will be entitled to a decree according to the case stated in his bill," or

the defendant will be assigned to ahswer.^^ If a plea upon which issue is taken is

proved, the effect is merely to defeat the relief sought by- complainant. -° The de-

fendant cannot be granted relief on a plea.'" Where a plea alleges matters not

proper to be thus set up, it may be stricken on motion or set down as an answer to

the bill.^^ A plea to the whole or part of a bill, the -whole of which is demurred to,

overrules the demurrer.^^

(§6)' G. Answer.^^—An answer must be responsive to the bill.^* Denials in

an answer must be direct and positive and not literal and evasive.^" A general

denial is not sufficient.^* The answer may be as of the defendant's own Imowledge
and belief,^' or upon information and belief.^® An answer should not set up in-

consistent defenses.^' Some of the defenses which may be set up in an answer are

laches,*" adequate remedy at law,*^ and defects of parties.*^ Where defendant de-

sires affirmative relief upon the matters set out in his answer, he should- pray for

such relief,*^ but notwithstanding the failure to malce such prayer the court may grant

36. American Graphophone Co, v. Leeds &
Catlin Co., 140 P. 981. To support a plea in

equity, as at law, all its averments must be
established as made. Plea to bill to remove
cloud on title. A. Shift & Son v. Andress
[Ala.] 40 So. 824.

27. Fennimore v. Wagner [N. J. Bq.] |4 A.
698. Where the plea is found to be false,

a decree pro confesso may be entered.
Knott V. Giles, 27 App. T>. C. 581. Se? post

§ 7, Taking Bill as Confessed or on De-
fault.

38. Unless the court is satisfied that the
plea was Interposed vexatiously or for delay.
In which case a decree pro confesso may be
entered. See equity rule 34. American
Graphophone Co. v. Leeds & Catlin Co., 140

F. 981.

39, 30. A. Shift & Son v. Andress [Ala.]

40 So. 824.

31. Glucose Sugar Refining Co. v. Doug-
lass & Co., 145 P. 949.

33. McDevitt V. Connell [N. J. Bq.] 63 A.

504. But in some cases, as where the de-
murrer is for want of jurisdiction, the
benefit of the demurrer, if claimed by the an-
swer, may be given at the final hearing
on the bill and answer. Id.

33. See 5 C. L. 1169.

34. Answer to bill against officer of cor-
poration for secretly receiving and appro-
priating the property of the corporation lield

responsive. Bushbrook Coal Co. v. Jenkins,
214 Pa. 517, 63 A. 891. Answer is responsive
when it is confined to such facts as are nec-
essarily required by the bill and those in-

separably connected with them as a part of

one and the same transaction. Southern
Lumber & Supply Co. v. Verdier [Fla.] 40 So.

676. An answer may be responsive as well
when it discharges as when it charges the
defendant. Id. The answer must meet the
allegations of the bill with a full and frank
disclosure of all the facts and circumstances
within the defendant's knowledge connected
with the transactions in question. Answer
in suit to set aside deed as fraudulent and
procured by uijdue influence held insuffi-

cient. Horner v. Bell, 102 Md. 435, 62 A.

736. When the answer is not responsive it
will not be considered unless sustained by
the proof upon the final hearing. See Code
Pub. Gen. Laws 1904, art. 16, § 160. Id.

35. Denials of allegations in bill to re-
move cloud on title as to complainant's resi-
dence upon the property, held insufficient
as being literal and evasive. A. Shift &
Son V. Andress [Ala.] 40 So. 824. A simple
denial of .an allegation that plaintiff has no
adequate remedy at law is sufficient to raise
an issue on such point. An affirmative allega-
tion that complainant has such a remedy is

unnecessary. Clements v. Sherwood-Dunn,
108 App. Div. 327, 95 N. T. S. 766.

36. When the defendant submits to an-
swer he must answer each ' material allega-
tion of fact charged in the bill. Thompson
V. North, 67 N. J. Bq. 278, 63 A. 164.

37. Thompson v. North, 67 N. J. Bq. 278,
63 A. 164.

88. Defendant must state not only his
information but also 'his belief (Thompson
V. North, 67 N. J. Bq. 278, 63 A. 164), but the
defendant is not bound to inform himself as
to transactions not his own (Id.>. If defend-
ant has no information and belief, he must
say so. Id.

39. An answer in a suit to cancel a mort-
gage by deed absolute, which denied the
complainant's right to recover, but which
prayed for a recovery for defendant's im-
provements in case the cause was decided in
complainant's favor, did not set up inconsist-
ent defenses. Bluett v. Wilce [Wash.] 86 P.
853.

40. Ballard v. Golob [Colo.] 83 P. 376,

holding that laches must be set up by an-
swer. But see ante § 3, Laches and Acquiesc-
ence, and § 6 E, Demurrer.

41. Rose V. Merchants' Trust Co., 96 N.

y. S. 946; Irving v. Bruen, 97 N. Y. S. 180;

Colby V. Mt. Morris, 100 N. T. S. 362. See

ante § 2 B, Existence of Adequate Remedy
at Law, and ante § 6 B, Demurrer.

43. Where defect does not appear on the

face of the complaint. Rose v. Merchants'

Trust Co., 96 N. Y. S. 946.
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such relief to the defendant as the allegations of the answer and the findings justi-

fy.^* Lien defendants in a foreclosui'e suit may have their rights determined upou

their answers. *° The right of a stockholder to sue for the corporation should not

be raised by answer.*" The sufficiency of an answer may be tested by exceptions.*^

In a proiper case an amended ansfl'er may be filed.**

'Verification^''—It has been held that a statute requiring verification of plead-

ings in certain "actions" did not recjuire an answer in chancery to be verified.
°°

The complainant may waive answer under oath.^^

Effect of answer.^-—^Where a cause is submitted upon bill and answer, the de-

fendant is entitled to the benefit of all denials in the answer of matters set forth in

the bill and all matters properly pleaded in the ansv/er.°' All allegations of the

bill properly pleaded and not denied by the answer are admitted;^* but where the

answer contains the usual general denial found in answers in chancer)- and contains

no admission of certain material allegations in the bill, such allegations cannot be

assumed to be true, the burden being upon the complainant to prove such allegations

as well as the matters denied in the answer.^'' Matters not well pleaded, such as

vague and uncertain allegations,"" and legal conclusions,^'' are not admitted by fail-

ure to answer them, nor are matters thus admitted which arise after the filing of

the bill."* Answer -R'aives demurrer overruled except where the subject-matter of

the bill is wholly foreign to equity jurisdiction,^^ or where no cause of action is

stated.""

43. Gwyn-Harper Mfg. Co. v. Cloer, 140
N, C. 128. 52 S. E. 305.

lu Alabama no affirmative relief can be ob-
tained under an answer, a cross bill being
necessary for -this purpose. Ashe-Carson Co.
V. Bonifay [Ala.] 41 So. 816. .

44. Where defendant in suit to recover
land- set up a deed and alleged a mistake
therein, the deed might he reformed though
such relief was not asked. Gwyn-Harper
Mfg. Co. V. Cloer, 140 N. C. 128, 52 S. E. 305.

45. Gouwens v. Gouwens [111.] 78 N. E. 597.

46. It seems that this question should be
raised by petition by analogy to the English
practice. Groel v. United ,Elec. Co. [N. .1.

Eq.] 61 A. 1061. See Corporations, 7 C. L.
j

862.
' '

1

4". Way V. Hygienic Fleeced Underwear
1

Co. [C. C. A.] 144 P. 870.
j

48. Before the court should allow an ;

amended answer to be filed it ouglit to be
satisfied that the reasons for it are cogent
and satisfactory, that the mistakes to be
corrected or facts to be added are made
highly probable, if not certain, that they are

material, that the party has not been guilty
of negligence and that the mistakes have
been, ascertained and the new facts have
come to the knowledge of the party since

the original answer was filed. Refusal to

allow amended answer to be filed after re-

port of commissioner held not error where
new facts set up therein were known be-
fore filing of original answer. Miller v.

Mitchell, BS W, Va. 431, 63 S. E. 478.

49. See 5 C. L. 1170.

50. Section 33 of the Practice Act, which
provides that no person shall be permitted
to deny on trial the execution of any instru-

ment in writing, upon any "action" which
niay have been brought, unless the person
"denying the same shall verify his plea by
affldavit, applies only to actions at law and

not *o suits In chancery. Clokey v. Loan &
Homestead Ass'n, 120 111. App. 214.

51. Where the bill calls for answer with-
out oath, a verified answer is, at most,
merely an ex parte affldavit which, if read
without objection, might be trearted as evi-
dence, and this, notwithstanding that the
bill propounds special interrogatories. Mar-
vel V. Pralinger, 67 N. J. Eq. 622, 63 A. 166.
Laws 1867, p. 166; Laws 1902, p. 517. Daab
V. New York Cent. & H. R. Co. [N. J. Eq.]
62 A. 449.

52. See 5 C. L. 1170.
53. Atlantic Trust Co. v. Chapman [C. C.

A.] 145 P. 820.
54. Grant v. Cumberland Valley Cement

Co., 58 W. Va. 162, 52 S. E. 36; Klenk v.

Byrne, 143 P. 1008. Chancery rule 10, Greil-
ick Co. V. Rogers [Mich.] 13 Det. Leg. N. 161,
107 N. W. 885. Allegation in bill to enforce
mechanic's lien that defendant could not be
found. Id.; Hoock v. Sloman [Mich.] 13 Det.
Leg. N. 390, 108 N. W. 447. Amount due
on mortgage foreclosure. Id.

55. Godwin v. Phifer [Pla.] 41 So. 597.

56. An allegation in a bill, which by rea-
son of its vagueness and uncertainty fails

to show materiality of its subject-matter,
need not be answered. Burkheimer v. Na-
tional Mut. Bldg. & L. Ass'n [W. Va.] 53 S.

E. 372.

57. Where a bill alleges the legal con-
struction of a will instead of its paragraphs
in ha:ec verba, failure to answer such allega-
tions does not constitute an admission there-
of. Thompson v. North, 67 N. J. Eq. 278. 63

A. 164.

5S. Amount of taxes paid after filing of
bill to foreclose mortgage. Hoock v. Slo-
man [Mich.] 13 Det. Leg. N. 390, 108 N. W.
447.

.39. Hudson V. Gaboon. 193 Mo. 547, 91 S.

W. 72; Creamer v. James, 116 111. App. 465.
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.4s evidence."'^—Where the answer is not" verified it is not evidence against the

plaintiff,"^ nor is a verified answer evidence where complainant waives answer under

oath."^ A verified answer is not conclusive, though demanded by the bill, and an

answer under oath though responsive to a bill which does not waive the oath is not

always even prima facie conclusive as to disclosures not called for by the bill."

The general rule, however, is that if 'the averments of a verified answer are of the de-

fendant's personal knowledge and directly responsive to the bill, they are conclusive

unless overcome by the testimony of two witnesses or the equivalent thereof f^ but

so far as the. answer is evidence, "it is nevertheless to be weighed the same as it •

would be if it appeared in a depositicn outside of the defendant's pleading."" De-

tails of the principal subject-matter not called for by the bill are not evidence,"^

nor are denials on information and belief,"^ nor allegations in confession and avoid-

ance."" When a cause is set down for a hearing upon the bill and answer, all the

averments of the answer are to be taken as tTue.'" Averments which are not re-

sponsive to the bill must be proved by the defendant by a preponderance of the

testimony/^ but in some cases, where the averments are positive and certain, they

may impose the burden of proof upon the complainant, though they are not of per-

sonal knowledge or directly responsive. '° An answer and cross bill cannot be ad-

mitted as evidence in favor of the cross complainant.^'' The rule that a sworn an-

swer is evidence in behalf of the party answering does not apply to answers given

Answer to whole or part of bin demurred
to overrules the demurrer. McDevitt v. Con-
nell [N. J. Bq.] 63 A. 504.

SO. Hudson V. Cahoon, 193 Mo. 547, 91 S.

V^'. 72.

«t. See 3 C. L. 1170.
(12. Originally, answers in chancery had

the dual capacity of a mere pleading and as

a means of obtaining evidence; but statutes
(Laws 1867, p. 166; Laws 1902, p. 517) permit-
ting plaintiff to call for an ajiswer without
oath give him an option to obtain an an-
swer which has no evidentiary value against
him. Daab v. New York Cent. & H. R. Co.

[N. J. Bq.] 62 A. 449. Notwithstanding the
special provisions for interrogatories to be
answered under oath, under Chancery Act
1902, § 191 (Laws 1902, p. 517), the practice

is to permit the complainant to submit in-

terrogatories in his bill to be answered
without oath, and thus to secure admissions
whicli may be useful to him without the
risk of making the answers evidence against
himself, but it seems that the only penalty
for a false answer in such case is the pos-
sible discrediting of the defendant or im-
position of costs. Id.

63. Marvel v. Fralingen, 67 N. J. Eq. 622,

63 A. 166. See ante this section and sub-
division. Verification. Chancery rule 10

does not make such answers conclusive, but
their weight is for the court to determine.

Barron v. Meyers, 140 Mich. 431, 12 Det. .Leg.

N. 223, 103 N. W. 842.

«4. Bill to set aside post-nuptial settle-

ment called for discovery as to transfer of

land and personalty but not as to transfer

of insurance policy. Vashon v. Barrett [Va.l

54 S. B. 705.

ISotc; "In 1884 the statute was passed

modifying the effect of answers as evidence

la chancery suits by allowing- the complain-

ant to waive an answer under oath. Prior

to that time, all answers were under oath;

but then, as now, in cases of this nature,

every post-nuptial settlement, where the
husband was indebted at the time it was
made, was, as against his creditors, fraudu-
lent and void, and such settlement was tak-
en as voluntary unless those claiming under
it could show by clear and satisfactory evi-
dence, apart from the answer, that it was
made for a valuable consideration. Blow v.

Maynard, 2 Leigh [Va.] 30; Fink Bro. & Co.
V. Denny, 75 Va. 663; Rankin v. Goodwin,
103 Va. 81, 48 S. B. 521; Kline v. Kline's
Creditors, 103 Va. 263, 48 S. B. 882."—From
Vashon v. Barrett [Va.] 54 S. E. 705.

65. Phelps V. Root, 78 Vt. 493, 63 A. 941;
Mayo V. Hughes [Fla.] 40 So. 4 99.

*

Circumstantial evidence may take the
place of one or both witnesses. Phelps v.

Root, 78 Vt. 493, 63 A. 941.

86. Phelps v. Root, 78 Vt. 493, 63 A. 941.

67. Barlow v. McDowell, 118 111. App. 506.

68, 69. Phelps V. Root, 78 Vt. 493, 63 A.

941.

70. Godwin v. Phifer [Fla.] 41 So. 597.

When a cause is set down for hearing upon
bill, answer, and replication by agreement
of the parties before the expiration of the
three months allowed by the statute for the
taking of testimony, the allegations of the
answer responsive to the bill will be taken
as true, but such allegations are to be con-
sidered according to their legal import.
Southern Lumber & Supply Co. v. Verdier
[Fla.] 40 So. 676. The rule as to making an
answer evidence in favor of the defendants
when a case is heard on bill, answer and
replication, requires that it should not only
be responsive but direct,- positive, and un-
equivocal. Id.

71. Tyler v. Toph [Fla.] 40 So. 624.

72. Averment of failure of consideration.

Mayo V. Hughes [Fla.] 40 So. 499. The bur-

den in such case may be sustained by the

testimony of one witness. Id.

73. Bledsoe v. Jones [Ala.] 40 So. 111.
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in response to a bill for discovery pvire and simple;''* and statutory provisions for

requiring answers under oath from the opposite party being a substitute for the

equitable action for discovery/^ it would seem that such answers are available only

to the party propounding the interrogatories.'"

Admissions.''''—Admissions in an answer may be based on information and be-

lief.'' When the answer is used in support of the bill, the whole answer must be

taken together.'" Admissions improvidently made must be expunged from the

record in proper time or otherwise they will be binding.'" The question of admis-

sion of the truth of allegations of the bill by failure to deny them is treated of

elsewhere.'^
'

(§6) H. Replication, exceptions, and motions.^^—A replication cannot be

filed with a master to whom the case has been referred.'^

The sufficiency of the answer may be tested by exceptions.'^ Objections on

account of impertinency should be raised by exception,'" but such exceptions will

not be sustained where the p'articular facts averred shed any light upon the acts and
conduct of the defendant.'" In ruling upon exceptions the co'urt will deal with the,

substance and not the mere form of language used in the pleading."

A motion to strike is proper where the pleading sets up matters not properly

the subject of the particular pleading," or where the pleading is entirely insuffi-

cient to accomplish the purpose for which it is filed," or where it is desired to have
irrelevant and immaterial matters -stricken from a pleading. °° On a motion to strike

a portion of a complaint the court should be liberal in indulging any statement of

facts which may be material- to the relief sought."^ The only party affected by the

granting of a motion to strike is the party making the motion."^ If a complaint is

not sufficiently specific the defect may be reached by motion to make more specific."'

74, 75. Beem v. Farrell [Iowa] 108 N. "W.

1044.
76. Answers to interrogatories propound-

ed under Code § 3604, Beenn v. FarreU
[Iowa] 108 N. W. 1044. No doubt in behalf

of the parties calling for the answers, they
are admissible whether the party making
them is present and' might be called as a
witness or not (Id.), but in view of the re-

strictions imposed by Code § 4709 as to

the introduction of a deposition when the

witness is present, such answers cannot be
introduced as evidence by the party making
them where he is in court and may be called

as a witness (Id.).

77. See 5 C. L. 1170.

78. An unqualified admission on informa-
tion and belief will generally dispense with
proof of the fact alleged. Thompson v.

North, 67 N. J. Eq. 278, 63 A. 164.

79. Explanations given must be used in

connection with the admissions made. Rea-
ger's Adm'r v. Chappelear, 104 Va. 14, 51

S. B. 170.
80. V^fhere defendant elects to stand by

his answer until entry of final decree, he will

be concluded by the admissions of the an-
swer. Chicago, etc., R. Co. v. People, 120

111. App. 306.

81. See ante this section and subdivision.

Effect.
83. See 5 C. L. 1170.

83. Where a replication is so filed it is

the duty of the master to refuse to go to

trial, but error in allowing a hearing in

such' case will be cured by leave subse-

quently obtained from the chancellor to file

a replication nunc pro tunc. Cushman v.
Davis [Vt.] 64 A. 456.

84. Certain exceptions to an answer con-
sidered. "Way V. Hygienic Fleeced Under-
wear Co. [C. C. A.] 144 P. 870.

85. And not by demurrer. Howe &
Davidson Co. v. Haugan, 140 F. 182.

86. 87. United States v. Hyde, 145 F. 393.
88. Mere denial In plea. Glucose Sugar

Refining Co. v. Douglass & Co., 145 F. 949.
89. Bill to set aside former decrees under

which complainant's lands were ' sold for
taxes held properly stricken from the flies,

the bill not being one for leave to flle a bill
of review nor a petition to open a decree for
correction of errors, and complainant liot

having complied with Laws 1897, p. 286, § 70,
relating to setting aside sales for taxes.
Carpenter v. Auditor General [Mich.] 13 Det.
Leg. N. 160, 107 N. W. 878.

90. Alexander v. Du Bose, 73 S. C. 21, 52

S. B. 786.

01. This is especially true wlien fraud is

alleged, it being essential that the facts and
circumstances constituting the fraud sliould

be set out. Alexander v. Du Bose, 73 S. C.

21, 52 S. B. 786. In such case it is not error
to refuse to strike matters either directly
or remotely relevant to the matters sought
to be established. Id.

93. Carpenter v. Auditor General [Mich.]
13 Det. Leg. N. 160, 107 N. W. 878.

93. But a motion to make more specific
cannot be substituted for a demand for a
bill of particulars. Goupille v. Chaput
[Wash.] 86 P. 1058.
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Motions to dismiss'* and exceptions to reports of masters and auditors'' are treated

elsewhere.

(§ 6) 7. Issues, proof, and variance.^''—In the absence of an amendment to

conform the pleadings to the proof/' a total variance between the pleadings and the

proofs is fatal to a recovery/^ but a partial variance is not necessarily fatal."" The
defendant cannot avail himself of any matter not covered by his answer, though

established by the evidence/ but a variance between the answer and the evidence

adduced in support thereof does not necessarily destroy the responsive character of

the answer or its force as evidence.^ When there is no objection on account of a

variance the court will decree according to the evidence.'

(§6) J. Objections and waiver thereof.*—Questions as to the legal suffi-

ciency of a pleading are waived by failure to raise them in proper time and man-
ner." Some of the objections which have been held to have been waived thus are ob-

jections on account of parties/ lack of verification/ multifariousness/ variance.'

Answering a supplemental bill without objecting that it is not germane to the orig-

inal bill waives the point.^"

§' 7. Taking bill as confessed or on default}^—Formerly a decree pro con-

fesso in default of appearance and answer could not be entered/^ but the general

94. See post § 9, Dismissal.
05. See post § 10, Trial By Jury or Mas-

ter; Their Verdicts and Findings.
96. See 5 C. L. 1171.

97. See ante § 6 C, Amended and Sup-
plemental Bills, Complaints or Petitions.

98. Higgins v. Higgins, 219 111. 146, 76 N.
B. 86; Reager's Adm'r v. Chappelear, 104 Va.
14, 51 S. E. 170.

99. Complainant in suit for specific per-
formance of contract for sale of land allowed
to recover an estate in the land less than
that claimed in the complaint (Brandon v.

West [Nev.] 83 P. 327), but he could not
have recovered if the evidence had indicated
property different from that described in

the complaint (Id.).

1. Millard v. Millard [111.] 77 N. B. 595.

2. Especially where the matters testified

to occurred twelve years prior to the trial.

Rushbrook Coal Co. v. Jenkins, 214 Pa. 517,

63 A. 891.

3. Gerting v. Wells [Md.] 64 A. 298.

4. See 5 C. L. 1171.

5. Where pleas were incorporated in an-
swer and their sufllciency was not tested
by complainant, he was presumed to have
taken issue thereon. Sellers v. Farmer [Ala.]

41 So. 291. Where pleas to a cross bill were
not objected to as insufficient and the cause
was submitted on them along with other
matters, it was held that it would be pre-

sumed that Issue had been taken on such
pleas and that plaintiff, having proved them,
was entitled to a decree as against the cross

bill. Moody v. Atkins [Ala.] 40 So. 305.

6. Objection must be raised by demurrer
or answer. Rose v. Merchants' Trust Co.,

96 N. T. S. 946. Nonjoinder of proper but not
indispensable parties. Landram v. Jordan,
26 App. D. C. 291. See ante § 5, Parties.

7. Failure to verify allegations of loss

or detention of instrument sued on. Hoag-
land v. Supreme Council, Royal Arcanum
[N. J. Eq.] 61 A. 982.

8. Bird v. Bird, 218 111. 158, 75 N. E. 760;

Ellis V. Crawson [Ala.] 41 So. 942; Shellen-

berger v." Altoona & P. Connecting R. Co.,

212 Pa. 413, 61 A. 1000. See ante this seo-
;lon, subd. B, Multifariousness.

9. Gerting v. Wells [Md.] 64 A. 298.
10. Illinois Nat. Bank V. Trustees of

Schools, 111 111. App. 189.
11. See 5 C. L. 1171.
12. At common law, the defendant's ap-

pearance was necessary to give tlie court
jurisdiction. Hence there" could be no judg-
ment against him until he had appeared, and
his default In this respect subjected him to
process designed to enforce his appearance.
In the practice on this point, equify followed
the law, and upon the defendant's default
process of contempt was issued to compel
his appearance. Taylor v. McCafferty, 27
Pa. Super. Ct. 122.

Note on Pennsylvania practice: "In Pennr
sylvania, at an early day, judgment for want
of appearance in proceedings at law was
authorized by statute; and a practice arose,
unknown elsewhere, of entering an appear-
ance 'de bene esse,' under which the defend-
ant was permitted to question the form and
service of the writ, without being liable
to the consequences of a default should
these be sustained, or of an appearance
should they be held defective. • * • In
equity, however, during the existence of a
court of chancery in this state, from 1720
until 1736, there was no authority to enter
a decree pro confesso for want of appear-
ance, and process of contempt was still em-
ployed to compel the defendant to appear,
and also to answer, in accordance with
chancery practice in England. Rawle on
Equity in Pennsylvania. Under this prac-
tice, if the defendant wished to contest
the regularity of the subpoena or service,
he was required to move for leave, which
was of course, to enter a conditional ap-
pearance, and therein to submit himself to
such process as the court should direct
against him should his contention in the
premises fail. In the latter event his ap-
pearance became absolute and he was liable

to process of contempt to compel an
answer: 1 Daniell's Chan. Pr. 453-537.
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riJe now is that such a decree may be entered for default of appearance^' or of

answer/* or where objections raised on special appearance are overrxiled/" or

v.-here defendant's plea is found to be false.^" A bill should not be taken for con-

fessed on a motion to withdraw answers before its allowance/' nor can a decree pro

confesso be entered in a suit against infants.^* As to all defendants served, an order

pro confesso amounts to an admission of the allegations oi the bill/" but the con-

clusions of law are not admitted/" and the relief granted is not necessarily accord-

ing to the prayer but such as is deemed proper by the court upon the facts alleged. ^^

As to defendants proceeded against by • publication an order pro confesso merely

puts the bill at issue.^^ A decree pro confesso must conform to the pleadings.^' A
decree pro confesso should not be set aside except for good canse^* or without requir-

ing the filing of an answer showing merits/^ and is conclusive until set aside.^"

§ 8. Abatement and reviual."—The rule, irrespective of any statute, is thai

where a sole plaintiff dies before decree the suit camiot be revived at the instance

of a defendant or his legal representative,-* nor can a suit be revived by an as-

signee or devisee of Kie cause of action.^" Upon the death of a party a proper prac-

tice is to make an ex parte application, based upon a proper showing by afEdavit,

for a rule to show cause why the action should not be continued by or against the

party sought to be substituted,'"' but any procedure having substantially the same
effect, filling the requirements of notice, proof, and opportunity to contest the

fact>;, will be sufficient.^^ The • representative of a deceased party cannot be sub-

stituted as a party on appeal where the necessity of the substitution arose pending

the trial below. ^^

In England statutory provision has been
made for a decree pro confesso witliont an
appearance; and in this state the rules bas-
ed on the legislation, beginning in 1836, giv-
ing courts. of law equity powers, authorize
a decree pro confesso on default of appear-
ance or of answer, while preserving to the
plaintiff, at his election (rules 13 and 29)

the right to process of contempt to compel
both." Taylor v. McCafterty, 27 Pa. Super.
Ct. 122.

13. 14. Taylor v. McCafferty, 27 Pa. Su-
per. Ct. 122.

l,"i. Under Chancery rule 5, a special ap-
pearance does not entitle defendant to no-
tice before entry of default against him aft-

er tlie overruling of his objections. Hews
V. Hews [Mich.] 13 Det. Leg. N. 482, 108 N.

T\'.' 69-1.

18. Knott V. Giles, 27 App. D. C. 581. See
ante § 6 F, Plea.

17. Jenkins v. Barber, 85 Miss. 666, 38 So.

36.

IS.- Suit to subject land of ancestor to

debts. Tabb v. Wortham's Adm'r [Ky.] 89

S. W. 191.

19. Bashaw v. Temple, 115 Tenn. 596, 91
S. W. 202; Knott v. Giles, 27 App. D. C. 581.

20. Knott v. Giles, 27 App. D. C. 581.
21. Knott V. Giles, 27 App. D. C. 581.
A Ijill for specific pcrforinaiice where con-

fessed does not entitle tlie complainant to
performance as of right. Knott v. Giles, 27
App. D. C. 581. Where, within 20 days aft-
er making contract for sale of land, vendor
was adjudged a habitual drunkard, placed
in charge of a committee, which committee
received an offer of $225 more per acre for

same land, it was held that plaintiff was
not entitled to specific performance. Id.

22. Publication without attachment of
property. See Shannon's Code, § 6181. Ba-
shaw V. Temple, 115 Tenn. 596, 91 S. "W.
202.

23. Decree pro confesso in partition pro-
ceedings was erroneous where it awarded a
recovery of rents against defendants not al-
leged to have been in use and occupation of
tlie premises. Austin v. Barber [Miss.] 41
So. 265.

24. Bashaw v. Temple, 115 Tenn. 596, 91
S. W. 202.

25. Shannon's Code § 6185. Bashaw v.

Temple, 115 Tenn. 596, 91 S. "W. 202.

2G. Where a party who has appeared by
attorney makes no effort to vacate a decree
pro confesso against him, the court will be
justified in treating the decree as conclusive
upon him at the time of entry of final de-
cree. Glos v. Shedd, 218 lU. 209, 75 N. E.
887.

27. See 5 C. L. 1172.

28. Brown v. Fletcher, 140 F. 639. T7. S.

Rev. St. § 955, U. S. Comp. St. 1901, p. 697,

providing for the revival of actions which
have abated by the death of a party does not
apply to suits in equity. Id. The defend-
ant in a suit in equity cannot, therefore,
have the suit revived after the death of the
complainant, but may have it dismissed, un-
less it is revived "within a reasonable time
by the representatives of the complainant.
Id.

29. The assignee or devisee must file an
'original bill. Brown v. Fletcher, 140 F. 639.

30. 31. Marion v. City Council of Charles-
ton, 72 S. C. 576, 52 S. E. 418.

32. Especially where the appeal is from
an order correctly refusing to allow the sub-
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§ 9. Dismissal. Voluntary dismissal.^"

Involuntary dismissal?^—There being no such thing as a technical nonsuit in

equity/^ a motion to dismiss for insufficiency of evidence will not lie.^" A motion

to dispiiss lies for want of equity,''' multifariousness/^ existence of adequate remedy

at law/" pendency of action at law/" lack of jurisdictional amount in contro-

versy/' failure of representative of deceased complainant to revive the suit in a

reasonable time/^ complainant's lack of interest in the subject-matter/' and failure

to prosecute the suit/* and on the ground that a legal title is involved.*^ The
grounds of dismissal enumerated in the Federal equity rules axe not exclusive.*"

A motion to dismiss for want of equity may be acted on and the bill dismissed

in vacation/^ but in the absence of jurisdictional defects a bill should not be dis-

missed before any issue has been reached.**

Effect.*^—^A general decree of dismissal renders all the issues in the case res

stitution. Marion v. City Council of Charles-
ton, 72 S. C. 576, 52 S. B. 41S.

See o C. L. 1172.

See 5 C. L. 1173.
Garner v. Garner, 72 S. C. 437, 52 S. B.

motion is in effect a motion
Garner v. Gfarner, 72 S. C. 437,

33.
34.

35.
194.

SiSf Such I

for a nonsuit.
52 S. B. 194.

37. BUI to remove cloud on title held suf-
ficient as against motion to dismiss for want
of equity. Shift v. Andress [Ala.] 40 So. S24.

Where a court upon inspection of a bill dis-

solves a temporary injunction, it is proper
where it appears that the bill is without
equity to likewise dismiss the bill for want
of equity. Hontros v. Chicago, 113 111. App.
31S. A motion to dismiss for want of equity

raises the question of venue. Merritt V. Ala-
bama Pyrites Co. [Ala.] 39 So. 555.

In Alabama, want of equity which cannot
be cured by amendment is ground for motion
to dismiss. Merritt v. Alabama Pyrites Co.

[Ala.] 39 So. 555. On a motion to dismiss for

want of equity, the bill will be considered as

amended in all amendable defects. Stephen-

son V. Atlas Coal Co. [Ala.l 41 So. 301. This

rule does not extend to amendments giving

equity to the bill by averment of new and
independent facts, but applies only to amend-
able defects apparent on the fact of the

bill. Id. Time for amendment will not be

allowed after decree on motion to dismiss for

want of equity. Id. Where ii bin is sus-

ceptible to two constructions, upon one of

which complainant would be entitled to re-

lief, though not upon the other, but there

is no demurrer addressed to such defect, the

defect being amendable is not ground of

motion to dismiss. Town of New Decatur v.

Scharfenberg [Ala.] 41 So. 1025.

38. Where the multifariousness could not

be cured without disclosing an incurable de-

fect of parties. Merritt v. Alabama Pyrites

Co. [.41a.] 39 So. 555.

S!». Hoagland v. Supreme Council [N. J.

Eq.J 61 A. 982.
.

40. Cross bill by corporation, m suit by

stockholder, attacking a credit claimed by

the stockholder as a payment on his stock,

dismissed on account of an action at law

against the corporation by the party through

whom the credit was 'Claimed. Essex v. Es-

sex [Mich.] 12 Det. Leg. N. 439, 104 N. W. 622.

41. Since Comp. Laws § 435, providing for

the dismissal of suits where the matter in

dlsi5ute does not exceed $100, does not make
the allegation of the amount jurisdictional, it

was error to dismiss a suit for failure to al-
lege the jurisdictional amount. Brassington
V. Waldron [Mich.] 12 Det. Leg. N. 1011, 107
N. W. 100.

42. Though the delay is not such that the
action is barred by limitations. Brown v.

Fletcher, 140 F. 639. Where the representa-
tive of a deceased complainant in a Federal
court failed to revive in the Federal court
and sued' in a state court, this was ground
for dismissal, at the Instance of the defend-
ant, of the suit in the Federal court. Id.

43. BUis V. Whitacre [Va.l 54 S. E. 993.

Note: "According to well settled rules of

equity pleading, a bill filed by a sole plain-
tiff having no interest in the subject-matter
of the suit must be dismissed. Sillings v.

Buragardner, 9 Grat. [Va.] 273; Coffman v.

Sangstonj 21 Grat. [Va.] 263; Clark v. Oliver,

91 Va. 421, 427, 22 S. E. 175: Keyser v. Ren-
ner, 87 Va. 249, 12 S. E. 406; Turner v. Bar-
raud, 102 Va. 324, 337, 46 S. B. 318. See also.

1 Daniell's Ch. Pr. 314; Saunders v. Balti-

more Bldg. & Loan Ass'n, 99 Va. 140, 37 S. E.
775."—From Ellis y, Whitacre [Va.] 64 S. B.

993.

44. Where complainant neglects or refuses
to bring all the defendants into court upon
proper issues. Macfarlane v. Hills [Fla.] 39

So. 994. If there has been inexcusable neg-
lect in such case, the bill should be dismissed

or terms imposed on complainant. Id. Cir-

cuit court rules 85, 86, have no application

to such a case. Id.

45. Where the answer of one defendant to

a bill to foreclose sets up adverse title to the

premises, proper equity practice requires the

bill to be dismissed as to such defendant,

but the mere allegation of a lien is not with-

in the rule. Illinois Nat. Bank v. Trustees
of Schools, 111 111. App. 189. See ante § 2

C. Occasions For, and Subjects of. Equitable
Relief.

48. General equity rules 38, 52, 66, and
circuit court equity rule 2. Brown v.

Fletcher, 140 F. 639.

47. Merritt v. Alabama Pyrites Co. [Ala.]

39 So. 555.

48. Court erred In dismissing bill upon
motion to dissolve temporary injunction

where no demurrer or answer had been filed.

Welch V. Sheaffer, 29 Pa. Super. Ct. 619.

49. See 5 C. L. 1173.
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judicata.^" In some cases, LoWever, the' bill may be dismissed witliOTit prejudice."'

AVhere, therefore, the court does not intend to decide upon the merits, the decree

should expressly provide that the dismissal is without prejudice.''^ The dismissal

of a bill does not necessarily dispose of a cross bill.^'

Vacation of orier?^

§ 10. Trial ly jury or master,^^ their verdicts and findings'"—Except where
tliere is a statute conferring the right to a trial by Jury in a suit in equity,'^ there

is no absolute right to such a trial,^^ the matter resting in the sound discretion of

the trial court.^*" Where the case is submitted to a Jury, their verdict is advisory

only,"" and it is not only the right but the duty of the court to determine all the

questions of fact,"^ the court having a discretionary power, however, to adopt the

50. Fowler v. Osgood TC. C. A.J 141 F.
20.

51. Where cause is heard, on defendant's
motion, on bill, answer, and replication,
without proofs, and the case is such that it

cannot he properly decided without proofs,
dehors the pleadings, the chancellor has dis-
cretionary power to dismiss the bill without
prejudice. Meffert v. Thomas [Fla.] 40 So.

764.
52. "Where a demurrer to the bill is gen-

eral, and special for the want of jurisdiction,
the judgment sustaining the demurrer sole-

ly on the ground of want of jurisdiction
should be limited accordingly, as -a decree
of dismissal of the bill conpludes the de-
fendant on the merits. Fowler v. Osgood
[C. C. A.] 141 F. 20.

53. Where a cross bill sets up additional
facts relating to the subject-matter of the
bill, but not alleged therein, and prays af-

firmative relief, uoon dismissal of the bill

such relief should be granted under the cross
bill as might have been granted if it had
been an original bill. Webster v. T>e Bar-
deleben [Ala.] 41 So. 831. Injunctive relief

granted under cross bill though bill was dis-

missed. Id.

54. See 5 C. L. 1174.

55. See 5 C. L. 1174. See Masters and
Commissioners, 6 C. L. 607; Reference, 6 C.

L. 1272.

56. See 5 C. L. 1174. , See Verdicts and
Findings, 6 C. D. 1814. As to findings by
court, see post § 13.

57. See Shannon's Code §§ 6282. 6283, 6284.

Harris v. Bogle, 115 Tenn. 701. 92 S. W. 849.

Even then a reference obtained upon the
party's own application waives his right to

a jury. Id. A rule of the court of chancery,
adopted pursuant to the authority conferred
by Shannon's Code § 5739, providing for the
timeand manner of applying for a jury, will,

if possible, be construed so as not to con-
flict with §§ 6283, 6284, relating to the same

I

matter. Id. Rule 35, that application for
i jury must be made by petition in open court
i upon the first day of the trial term, means

, the first day of the term at -which the case
is tried, and not on "the first day of the
term at "which it is at issue and is triable,

and as thus construed is not in conflict with
Shannon's Code § 6284, providing that where
the demand is made only after the cause is

ready for hearing, the trial shall be before

a jury summoned instanter. Id. If a jury

Is not demanded in the pleadings, as au-
thorized by Shannon's Code § 6283, the case

falls within § 6374, and chancery rule 2,

§ 4, relating to the" time for the taking of
evidence, and a party cannot demand a jury,
under § 6284, until the rights of the. other
party under § 6274 and rule 2, § 4, have been
fully enjoyed. Id.

5S. Defendants in suit by trustee to set
aside mortgage by bankrupt were not en-
titled to jury trial. Vollkommer v. Frank,
107 App. Div. 594. 95 N. T. S. 324. Suit to
Cancel mortgage by deed absolute and to
recover the property held to be an equitable
action within this rule. Bluett v. Wilce
[Wash.] 86 P. 863. Where the issue was in-
tricate, involving not only the weighing of
testimony but a careful application of the
evidence to peculiar circumstances, there was
no error in refusing to allow an issue out of
chancery and in referring the cause to a
master instead. Harrodsburg Water Co. v.
Harrodsburg [Ky.] 89 S. W. 729. Even where
the equitable grounds of jurisdiction cease
pending suit, as where a nuisance is abated
pending suit to enjoin it, the claim for
damages is not triable by a jury as of right.
Miller v. Edison Elec. Illuminating Co., 184
N. T. 17, 76 N. B. 734. Where an action
brought and tried as one at law appears at
the close of the evidence to be an equitable
action, the court should take the case from
the jury and treat the case as in equity.
Goupille V. Chaput fWash.l 86 P. 1058. An
equitable defense with prayer for affirmative
relief changes an action at law to one in
equity triable without a iury. Bouton v.
Pippin, 192 Mo. 469, 91 S. W. 149. See ante
§ 2 A, Effect of Code or Statutory Changes.
A cross action at law is triable by a jury

as of right. Sandstrom v. Smith [Idaho] 86
P. 416.

59. Sandstrom v. Smith [Idaho] 86 P.
416; Ames v. Ames [Neb.] 106 N. W. 684.
Discretion held properly exercised in refus-
ing to submit issues to jury. Cochran v.

Cochran, 96 Minn. 523, 105 N. W. 183.
00. Bird v. Bird, 218 111. 158, 75 N. B. 760;

Bouton V. Pippin, 192 Mo. 469, 91 S. W. 149;
Hobson V. Anderson [Colo.] 83 P. 634; Short
V. Estey [Mont.] 83 P. 479; Tobin v. O'Brieter,
16 Okl. 500, 85 P. 1121; Sandstrom v. Smith
[Idaho] 86 P. 416. In suit for specific per-
formance. Detroit United R. v. Smith [Mich.]
13 Det. Leg. N. 228, 107 N. W. 922. In pro-
ceedings to enforce contract for adoption
of child. In re Peterson [Neb.] 107 N. W.
993. In suit to set aside deed for want of
mental capacity of grantor. Chadwell V.

Reed [Mo.] 95 S. W. 227.
61. Tobin v. O'Brieter, 16 Okl. 600, 85

P. 1121. If the jury fail to make necessary
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jury's finding as its own or to make new findings."^ The mere form of the chan-

cellor's instructions to the jury are, therefore, iramateria],"^ and the court- has a

broader right to direct a verdict than in actions at law;'* but though the ultimate

findings are made by the court where a jury is called, the case is not one tried with-

.
oiit a jury.^^ The failure to return a general verdict is not necessarily fatal."" In

submitting the case to the jury the procedure prescribed by rules of court must be

followed."^

The matter of referring a case to a master or commissioner is generally within

the discretion of the court."' The order should not be made, however, until flie

issues are made up as to all the defendants."* A refereD.ce should not be ordered

for an accounting upon the allegations of the bill alone without proof of the right

to an accounting.'" After a decree establishing a resulting trust, the cause should

be referred to a master for an account of the rents and profits.''^ Where the an-

swer admits the gravamen of the bill, an order of reference may be made without

further proof,'* and so also where the answer is not responsive to the gravamen of

the bill.'^ Counsel for parties to the suit are disqualified to take depositions to be

used in the cause.'* N"o special notice is necessary of an order of reference made
on the call of a cause at a regular term," but it is the right of all parties in interest,

findings the court must make them. Sand-
strom V. Smith [Idaho] 86 P. 416. The trial
is not concluded until the presiding justice
has made his findings of fact and conclusions
of law. Tefft v. Greenwich & J. E. Co., 47
Misc. 26, 95 N. T. S. 205. Where the findings
of the -jury and the facts submitted by the
pleadings cover the entire case, a motion
for judgment is proper, but such a motion
constitutes a part of the action, and in an
action relating to realty must, under the
Code, be made at a term of court in the
county of the venue. Id.

62. Bouton V. Pippin, 192 Mo. 469, 91 S.

W. 149; Sandstrom v. Smith [Idaho] 86 P.

416.

63. Certainly where there is no material
evidence before the appellate court. Bouton
V. Pippin, 192 Mo. 469, 91 S. W. 149. The
court cannot commit reversible error in giv-
ing or refusing instructions. In re Peter-
son [Neb.] 107 N. W. 993.

64. A preponderance of the evidence Is

sufflcient to sustain a directed verdict. Short
v. Estey [Mont.]. 83 P. 479.

65. An equity action in which a jury is

called to find part or all of the facts is not
an action tried without a jury, within the
meaning of section 5630, Rev. Codes 1899, and
is therefore not governed by that section,

either as to the manner of trial in the dis-

trict court or the review on appeal. Spencer
V. Beiseker [N. D.] 107 N. W. 189,

66. 3 Starr & C. Ann. St.- 1896, p. 3167,

relating to special verdicts, has no applica-

tion to verdicts upon issues out of chancery.

Bird v. Bird, 218 111. 158, 75 N. E. 760. See
Verdicts and Findings, 6 C. L. 1814.

67. Motion to fix a day for submission
of an Issue to a jury denied because not
In compliance with circuit court rule 28.

Marion v. City Council of Charleston, 72 S.

C. 576, 52 S. E. 418.

68. The allowance or disallowance of the

motion made by the respondents after the

second hearing for the appointment of a

commissioner to report the evidence taken

at such hearing was clearly a matter within
the discretion of the presiding justice. Man-
ning v. Mulrey [Mass.] 78 N. E. 551. An
order of reference made on the call of a
case at a regular term is a discretionary
order, and hence not appealable. Lockwood
V. Lockwood. 73 S. C. 198. 53 S. E. 87.

69. It was error to appoint a master
to take testimony where only one of several
defendants had appeared and answered, other
defendants not having been served. Mac-
farlane v. Hills [Fla.] 39 So. 994.

70. Such a reference, however, is harm-
less where no account Is taken under the
order of reference. Reager's Adm'r v. Chap-
pelear, 104 Va. 14, 51 S. E. 170.

71. Stahl v. Stahl. 220 111. 188, 77 N. B.
67.

72. Grant v. Cumberland Valley Cement
Co., 58 W. ya. 162, 52 S. E. 36.

In suits agninst Infants, where the an-
swer of the guardian ad litem admits the
allegations of the bill of complaint to be true,

the proper practice is to refer the cause to

a master to take the proof and report there-

on, and guardians ad litem should in all

cases have notice of proceedings in the mas-
ter's office and should attend and protect the
interests of their wards. Mote v. Morton
[Fla.] 41 So. 607.

73. Grant v. Cumberland Valley Cement
Co., 58 W. Va. 162, 52 S. E. 36.

74. Code 1896, § 1834. Bledsoe v. Jones
[Ala.] 40 So. 111. Counsel who represented
parties in whose behalf a motion to dis-

miss for failure to amend after demurrer
sustained was disqualified, the failure to

amend not operating ipso facto "as a dis-

missal. Id. Mere knowledge of complain-
ant of defendant's application to have a cer-

tain party appointed, such party being in

fact a member of a law firm which represent-
ed the defendant, but it not appearing that

complainant knew this fact, was not a waiver
of' the objection. Id.

75. Lockwood V. Lockwood, 73 S. C. 198,

53 S. E. 87.
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in a cause not under default, upon a reference to a master, to have notice of pro-

ceedings in the master's office,'" and parties are entitled to notice of the filing of

the mastei-'s report." Ex parte affidavits are not admissible in hearing before a

master.'® Testimony taken at a former hearing before one master is ex parte, and

hence inadmissible on a second hearing before a second master as to parties who were

not parties on the first hearing.'" A motion to reopen the case merely to admit

cumulative evidence must be made in proper time.*" The report of a master

should show the basis of his findings,*^ including all the evidence, regardless of

whether he considers it relevant or irrelevant.*^ An auditor may file with his re-

port-, as a brief of the oral evidence, the questions and answers of witnesses as

transcribed from a stenographic report of the case.*^ The findings of an auditor

must be construed in connection with the pleadings.** The findings of a master

or commissioner upon a question of fact are not as conclusive as the verdict of a

jur}^, but are entitled to great weight,*^ and in the absence of exceptions they are •

conclusive.*" Even when excepted to they are presumptively correct where they

are supported by the evidence and have been confirmed by the trial court.*' The de-

cree, however, must be supported by the findings.** The fact that a party requests the

re. Mote V. Morton [Fla.] 41 So. 607.

77. Rule 84 of the rules of the circuit
courts in suits in eauitv is to be construed
in connection "with section 1425 of the Re-
vised Statutes of 1892, and, so construed. It

is the proper practice for a master in chan-
cery to give the respective parties notice
when his report ,is ready to be filed in order
that they may make such objections and
talce sucli exceptions as they may be advised
are necessary in order that they may be in

a situation to present them to the court,

and it is a further duty of the master to

give notice to tlie parties of the filing of

his report in order that they may be able
to avail themselves of the right of excep-
tion given them by said rule 84. Cepero v.

Hartridge [Fla.] 41 So. 192. Where the rec-

ord fails to show that notice was given
the appellant of the filing of the master's
report, and there is nothing to show that
appellant either expressly or impliedly waiv-
ed notice, and the record fails to show that

the case was set down for hearing as pro-

vided in rules 85 and 86 of the rules of the
circuit court in suits in equity, and it ap-
pears that the cause was finally lieard and
a final decree made without notice to ap-
pellant, the decree will be reversed. Id.

78. Crane v. Stafford, 217 111. 21, 75 N. K
424. But they may be filed where a cause
is referred to a master upon the question
of the jurisdiction of defendant's person,

though the court in considering them will

consider the fact that they are ex parte.

Canadian Pac. R. Co. v. Wenham, 146 F.

206,

79. Testimony taken before a former mas-
ter in a cause, at a time when certain mi-
nors, subsequently made parties, were not
parties thereto, is not admissible as against
such newly made minor parties in further
proceedings before a second master appoint-
ed after sucli minors "were made parties.

Mote V. Morton [Fla.j 41 So. 607.

80. Where the motion is not made until

after the close of the evidence and the argu-
ments the master may refuse to reopen the

case. Matthews v. Whitehorn, 220 Hi. 36,

77 N. E. 89.

SI. When a reference is made to a master
to ascertain a fact depending upon testi-
mony, his report should slio\v the basis of
his finding so that the court may, see tlie

correctness of -his conclusions, and tlie evi-
dence upon examination before a master
sliould be taken .down by him. or some other
person by his authority in his presence, and
filed with his report. Mote v. Morton [Fla.]
41 So. 607.

82. As a general rule a master or com-
missioner empowered to determine the ad-
missibility of evidence should elicit and
transmit to the court not only the evidence
confessedly competent, but also what is

deemed incompetent, irrelevant, and imma-
terial, in order tliat if the reviewing court
considers the evidence competent it may at
once render final decree. Huttig Sash &
Door Co. V. Fuelle, 143 F. 363.'

83. Liinder v. Whitehead, 125 Ga. tl5, 6a

S. E. 588.

S4. The finding of the auditor, when con-
strued in the light of the petition and amend-
ment, was a sufficient foundation for a de-
cree, and the decree as entered was not sub-
ject to any of the objections set fortli in

the assignments of error thereon. Linder
V. Whitehead, 125 Ga. 115, 53 S. E. 5SS.

35. Pickens' Bx'rs v. Daniels, 58 W. Va.

327, 62 S. E. 215.

8«. Beck V. Stoddard, 118 111. App. 370;

Lies V. 'Klaner, 121 111. App. 332; Matthews
V. Whitehorn, 220 111. 36, 77 N. B. .89; For-
dyce V. Omaha, etc., R. Co., 145 P. 544.

Excuse for not objecting; Ignorance of

the method of objecting to a master's find-

ings is no excuse for not filing objections.

Matthews v. Whitehorn, 220 in. 36, 177 N. E.

89.

87. Orr v. Cooledge, 125 Ga. 496, 54 S. B.

618; Hall v. Hall, 104 Va. 773, 52 S. E. 567;

Pickens' Bx'rs v. Daniels, 58 W. Va. 327, 52

S. B. 215; Huttig Sash & Door Co. v. Fuelle,

143 F. 363. The findings will not be disturb-

ed in such case unless they appear to be
palpably wrong by the most persuasive
weight of evidence. Fordyce v. Omaha, etc.,

P. Co., 145 F. 644.
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cause to be referred to a master does not render the latter's findings conclusive upon

such party.*" Exceptions must be definite and specific, and not merely to the gen-

eral result/" and must set out or call the court's attention to such evidence as is

necessary to be considered in passing upon the correctness of the findings."^ A
motion to recommit may be heard at the same time as a motion for confirmation,

the order of such business being within the discretion of the court."^

§ 11. Evidence."^—Testimony should be signed by the witnesses.'* In the

absencfe of statutory authority, witnesses cannot be examined in open court,°° and

even where there is such authority"" the parties desiring to avail themselves of the

privilege thereby conferred must bring themselves strictly within the terms of the

statute."^ Affidavits to be used in an equity cause may be made before any one

having general authority to administer oaths ;''^ but ex parte affidavits are inad-

missible on the hearing of the cause."" Exceptions to testimony must be presented

to the chancellor at or before final hearing.^ Where depositions are inadmissible, a

motion to suppress is proper.^ Eulings upon tfie admissibility of evidence must be

precise and definite, but an equity decree will not be reversed on account of ad]iiis-

sion of incompetent evidence.^ Failure to maintain all the allegations of the bill

88. But this does not mean that findings
of the master which were not objected to
may be reviewed. Matthews v. Whitehorn,
220 in. 36, 77 N. E. 89.

89. MiUard v. Millard [Ill.J 77 N. . B.
595.

90. Fordyce v. Omaha, etc., K. Co., 145
P. 544.

91. Where exceptions are based upon par-
ticular evidence contradicting the conclu-
sions of the master, they should refer to the
place in the record where' the evidence may
be found. Fordyce v. Omaha, etc., R. Co.,

145 F. 544. It is incumbent upon a party
excepting to the report of an auditor in an
equity case, when the exception thereto in-

volves a consideration of the evidence on
which the auditor based his findings, to set

forth. In connection with such exception of

law or of fact, the evidence necessary to be
considered in passing thereon, or to attach
thereto as an exhibit so much of the evi-

dence as is pertinent, or at least to point out

to the court where such evidence is to be
found In the brief of the evidence prepared
and filed by the auditor. Orr v. Cooledge,
125 Ga. 496, 54 S. B. 618; First State Bank v.

Avera, 123 Ga. 598, 51 S. B. 665; Linder v.

Whitehead [Ga.1 53 S. B. 588.

Oa. Eddy v. Fogg [Mass.] 78 N. E. 549.

93. See 5 C. L. 1174.

94. An objection that the testimony in

chancery proceeding was not signed by the

witnesses cannot be made for the first time
in the appellate court, particularly when the

party so objecting asks that he be allowed
the benefit of such testimony, Tyler v. Toph
[Fla.] 40 So. 624.

95. Code 1892, % 1764, authorizing wit-

nesses to be examined in open court in certain

cases, Is restrictive and does not apply to a
suit to remove a cloud from a title. John-
son V. Hall [Miss.J 40 So. 1.

96. Comp. Laws 1897, § 491, providing for

the examination of the complainant or his

solicitor in open court as to payments to be
credited to defendant, refers to cases against

absent, concealed, or nonresident defend-
ants, and not to mortgage foreclosure pro-

ceedings against residents. Hoock v. Slo-
man [Mich.] 13 Det. Leg. N. 390, 108 N. W.
447.

97. Agreement in writing and notice re-
quired by Code 1892, § 1764. Johnson v.

Hall [Miss.] 40 So. 1. Coriip. Laws 1897. §

10,188, requiring notice, was not repealed as
to Wayne county by Pub. Acts 1903, No. 31,

p. 37, providing that either party or his at-
torney may have a cause listed by the clerk
and that said cause shall then be ready
for trial after the lapse of one week. Hoock
V. Sloman [Mich.] 13 Det. Leg. N. 390, 108 N.
W. 447.

08. County judge. Seastream v. New
Jersey Exhibition Co. [N. J. Bq.] 61 A. 1041.

99. An ex parte affidavit offered by one
party cannot, over the objection of the ad-
verse party, be considered by the court upon
the hearing of a chancery cause upon its

merits, in the determination of the issues
raised by the pleadings, where there has
been no previous consent that such affidavit
might be so considered, and no consent to, or
waiver of notice of, the taking of such af-
fidavit. Herold v. Craig [W. Va.] 53 S. B.
466. On a hearing of objections to the ju-
risdiction of a Federal court on the ground
that the defendant is not a, resident of the
district, the question will not be disposed
of upon the- ex parte affidavit of the de-
fendant, but such affidavit may be consider-
ed. Canadian Pac. R. Co. v. Wenham, 146 P.

206.

1. Where rulings on such exceptions are
made for the first time on petition for re-
hearing, the chancellor may refuse to enter
his rulings thereon solely on account of the
delay in asking for them. Jacobs v. Parodl
[Pla.] 39 So. 833.

3. On account of disqualification of com-
missioner, under Code 1896, § 1834, by reason
of his being counsel in the cause. Bledsoe
V. Jones [Ala.] 40 So. 111. Motion to sup-
press made before final hearing held in

time. Id.

3. McCormick v. Parsons, 195 Mo. 91, 92

S. W. 1162. On appeal the court will, where
it has all the evidence before it, consider
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frill not preclude relief where the allegations sustained by the evidence are sufficient

to support the decree.*

§ 13. Hearing or trial.^—^There are no terms of court in equity proceedings,

and on motion of either party the cause may be set down for a hearing at such time

as the court shall order/ but a final hearing cannot be had until the cause is ready

as to all the defendants.^ Objection to the setting down of a cause for hearing

without defendant's evidence may be waived by failure to raise it in proper time.*

The notice of submission need not mention the pleadings. ° Objections to" juris-

diction should be determined before consideration of merits.^" So also, where the

i-ase involves both legal and equitable issues, the latter will be tried first.^^ 'Where

the cause is set down for hearing upon the bill and plea, the plaintifE is bound by

the allegations of the plea,^^ and the same rule applies when the cause is set down
for hearing upon the bill and answer.^^ Suits relating to realty must be tried in

the county of the venue.^* Instructions have no proper function in a suit in equity

tried by the court.'^ A cross bill need not be heard at the same time as the original

bill."

§ 13. Findings by the court^'' and decree, judgment, or order}^—Findings

muBt be made upon all the material issues,^' but where the cause is triable de novo

whether the decree is supported by the com-
petent evidence, regardless of questions of
admissibility of other evidence. Morrison v.

Turnbaugh, 192 Mo. 427, 91 S. W. 152.

4. O'Brien v. Murphy, 189 111. 353, 75 N. E.
700.

5. See 5 C. L. 1174.
e. Allan V. Allan [Me.] 63 A. 654.

7. Where the cause is not ready as to
some of the defendants, a defendant who
has appeared and answered cannot notice
tlie cause for hearing, but must move to
dismiss for want of prosecution. Macfarlane
V. Hills [Fla.] 39 So. 994. Circuit court rules
85, 86, have no application in such a case.

Id.

8. Where defendant failed to pay costs
of his evidence according to stipulation
and made no objection to the hearing other
than a mere protest upon which the chancel-
lor could not act. Williams v. Wetmore
[Fla.] 41 So. 545.

9. Where pleas were incorporated in an-
swer, failure of notice of submission to sljow
the issue liad been joined on tlie pleas was
immaterial. Sellers v. Farmer [Ala.] 41 So.

291.

10. It was error to dismiss a bill by a
trustee in bankruptcy of a decedent to re-

cover a claim against the government, upon
the demurrer of the secretary oi the treasury
based on the nonassignability of the
claim, without deciding the administrator's
special objection or plea to the jurisdiction
of Ills person. Bryan v. Curtis, 26 App. D.
C. 95. An objection to the jurisdiction of
defendant's person will not be left to be
decided under pleas or answer "where the
defendant is under arrest. In such case the
cause will be referred to a master and ex
parte affidavits may be filed, but in consider-
ing them the court will give proper con-
sideration to the fact that affiants have
not been subjected to cross-examination.
Canadian Pac. R. Co. v. Wenham, 146 F. 206.

11. Where, in an action at law, the an-

swer interposes an equitable counterclaim,

the issues arising on the latter should be

determined before the trial of the legaL is-
sues, just as if the counterclaim were a
separate suit in equity, and if the decree en-
tered on the equity side of the case! renders
unnecessary the trial of the legal issues,
such decree will be a final determination of
the action. Cotton v. Butterfleld [N. D.] 105
N. W. 236.

12. Town of New Decatur v. Scharfen-
berg [Ala.] 41 So. 1025; Mackey v. Mackey
[N. J. Eq.] 63 A. '984; Gouwens v. Gouwens
[111.] 78 N. E. 597. In a hearine upon a bill

and plea the court takes the uncontradicted
parts of tlie bill and the allegations of the
plea as verities. Groel v. United Eleo. Co.
[N. J. Eq.] 61 A. 1061.

13. Atlantic Trust Co. v. Chapman [C. C.

A.] 145 F. 820. Defendant Is also entitled to
the benefit of all denials in the answer. Id.

14. The provisions of the code making
this requirement apply to all parts of the
trial, Including a motion for judgment. Teftt

V. Greenwich & J. R. Co., 47 Misc. 26, 95 N.

T. S. 205. See Venue and Place of Trial, 6

C. L. 1806.
15. See ante § 10, Trial by Jury, etc. An

equitable defense accompanied by a prayer
for affirmative equitable relief will be treat-

ed as a suit in equity In whicli instructions
are Improper, the case being triable by the
chancellor (Shaffer v. Detie, 191 Mo. 377, 90

S. W. 131); but an action under the statute

for foreclosure of a mortgage is an action

at law, and hence instructions on the law
should 'be given where properly requested,
thought the case is tried by the court with-
out a jury (White v. Black, 115 Mo. App.
28, 90 S. W. 1153).

16. The two may be heard together or

separately. Dornan v. Buckley, 119 111. App.
523.

17. See Verdicts and Findings, 6 O. L.

1814.
18. See. 5 C. L. 1175.
19. In suit to determine adverse claims

to realty under Laws 1901, c. 5, p. 9. Spencer
V. Beiseker [N. D.] 107 N. W. 189. It is error
to dismiss a cause for failure of proofs with-



7 Cur. Law. EQUITY § 13. 1377

on appeal, the failure of the trial court to make findings is not reversible earor.""

The conclusions of law and findings of fact should be expressed in separate, num-
bered paragraphs.^^ Findings must be within the issues.^^ A finding of fact in a

decree will be construed as of the date of the decree.'" Findings which rest on sub-

stantial evidence will not ordinarily be disturbed.^*

Decree.''^—A decree is the conclusion of the court deduced from facts believed

to be established and found to exist simultaneously with or before the decree.^'

Where the equitable relief sought is merely ancillary to legal relief, a formal decree

granting the former is not necessary."^ The decree should be made by the court

and not by a single judge.''' It is irregular to incorporate formal common-law
judgments in orders and decrees in equity.™ A decree based upon the verdict of

a jury need not recite the evidence.^" A misnomer of the court in its decree will

not necessarily render the decree invalid.'^ A decree must conform to .the plead-

ings^^ and proofs' and must be responsive thereto, that is must dispose of the ma-
terial issues raised by the pleadings and proof .^'^ A decree must also be supported

by the findings.^^ A final decree cannot be entered until all the defendants have

been brought into court in the manner prescribed by law,^' nor until the expiration

of the time for bringing the cause to trial,'^ but premature entry of a decree "is not

necessarily fatal to its validity.^* A decree cannot be entered after the death of

out making and filing a decision as re-
quired by Code Civ. Proc. §§ 1021, 1022. Wise
V. Cohen, 99 N. T. S. 663; Id., 99 N. T. S. 667.

20. Williams v. Husky, 192 Mo. 533, 90

S. W. 425. See Harmless and Prejudicial
Error, 5 C. L. 520.

21. Gaynor v. Quinn, 212 Pa. 362, 61 A.
944. See equity rule No. 62. Zerbey V. Allan
[Pa.] 64 A. 687. But failure to do so Is not
fatal where the findings and conclusions are
considered separately and can be readily as-

certained. Id.

22. Where a cause was referred to a com-
missioner, a decree based upon a theory
which was not within the issues made, either

by the pleadings or before the commissioner,
could not be sustained. Hall v. Hall, 104 Va.
773, 52 S. B. 657.

33. Knott V. Giles, 27 App. D. C. 581.

34. Gaynor v. Qulnn, 212 Pa. 362, 61 A.

944. See Appeal and Review, 7 C. L. 128.

Joseph Sohlitz Brewing Co. v. Komp, 118

111. App. 666. See Appeal and Hevlew, 7 C.

li. 128.

25. See 5 C. L. 1175.

26. Hence a decree once entered Is not
affected by special findings of fact there-
after made and filed. Shaffer v. Detie, 191

Mo. 377, 90 S. W. 131.

27. Recovery may be allowed on an in-

surance policy upon the assumption that it

has been reformed as prayed for without any
formal decree of reformation. Aetna Ins.

Co. V. Brannon [Tex.] 14 Tex. Ct. Kep. 208,

89 S. W. 1057.

2S. Where the decree shows on Its lace

that It was made by the court and not by
an individual judge, an objection that it was
not rendered by the court in banc cannot
be sustained. Zerbey v. Allan [Pa.] 64 A.

587.

29. McReynolds v. Brown, 121 111. App.
261.

30. Berg v. Berg, 119 111. App. 422.

31. As where, through clerical error, a de-

cree of the circuit court ol one county, ratl-

7 Curr. Lc.—87. .

fying a mortgage foreclosure, recited that It

"was the decree of the circuit court of another
county, but the record clearly exposed the
error and showed which court rendered the
decree. Primrose v. Wright, 102 Md. 105,

•

62 A. 238.
32. Higgins v. Higgins, 219 111. 146, 76

N. E. 86; Gray v. Bloomlngton & Normal R.
Co., 120 111. App. 159; Kilpatrick v. Wiley,
197 Mo. 123, 95 S. W. 213. Objection for
nonconformity to pleadings cannot be rais-
ed for the first time on appeal. Gerting v.

Wells [Md.] 64 A. 298.

33. Kilpatrick v. Wiley. 197 Mo. 123, 95 S.

W. 213.

34. Decree in suit to enjoin foreclosure of
mortgage on homestead property held not
responsive. Pearson v. Helvenston [Fla.] 39
So. 695.

35. Matthews v. Whitehorn, 220 Jll. 36,

77 N. B. 89.

36. Though by Rev. Laws c. 182, §§ 6-10,

the general description of parties found in

the bill and in the prayer was authorized,
yet, after due notice, none of the defendants
within this description having appeared, and
no interlocutory decree taking the bill for
confessed having been ordered, the case, in-

dependently of the invalidity of the plain-

tiff's title, was not ripe as to them under
section 10 for final disposition. First Bap-
tist Church V. Harper, 191 Mass. 196, 77 N.
B. 779.

37. Under Act March 29, 1902, § 6 [Acta
1892, p. 273, c. 122, § 5], a decree entered at a
special term where the pleadings had not
been completed 30 days prior to the begin-
ning of the term was premature. Tabb v.

Wortham's Adm'r [Ky.] 89 S. W. 191.

38. Bntry of decree resting on publica-
tion within less than five days after the

day set for hearing is not fatal, provided the

court does not adjourn sine die within the

five day period. Goodell v. Auditor General
[Mich:] 12 Det. Leg. N. 947, 106 N. W. 890.

Such a decree will not be set aside on petl-
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one of the parties tmless the cause was' readj^ for the decree at the time of such

death/' nor can a consent decree be entered after any party who will be materially

affected thereby has withdrawn his consent.*" t

Effect and construction.'^^—Where both legal and equitable issues are involved,

a decree on the equity side of the case which renders unnecessary the trial of the

legal issues is the final determination of the case.*^ Where a decree confers rights

without specifying any time for their exercise, they must be exercised within a

reasonable time.*^ A final decree is conclusive of every matter decided by it and

of every matter which, by the rules of equity practice, the parties were bound to set

up in reference to it before submitting it for adjudication.**

Measure of relief.*^—One of the distinguishing features of equity is the elastici-

ty of its remedies,*" and, subject to the limitation that the relief granted must be in

conformity with the pleadings*^ and proof,*^ full relief may be granted to all par-

ties.** The defendaiit may be granted affirmative relief though no demand there-

for is made in his answer,"" or the relief granted to the complainant may be condi-

tioned upon his doing equity."^ As a general rule a defendant will not be allow-

ed affirmative relief against a codefendant/^ but this rule is not without exception.^'

The relief granted is such as is adapted to the situation at the time of the decree."*

Modification and amendment ; vacation and setting aside; collateral attack.^^—
While as a general rule a decree will not, in the absence of fraud, surprise, or ir-

tlon where there is nothing to show that
there was any appearance and objection

. "Within the five day period. Id.

39. MoReynolds v. Brown, 121 111. App.
261.

40. A draft of a consent decree, agreed to

and signed out of courts by the parties to a
pending cause, cannot be entered as a con-
sent decree, if, at the time such draft is

offered (or entry, consent thereto is v^ith-

drawn, and its entry is objected to by one
of the 'parties who signed it, and who will

be materially affected thereby. Herold v.

Craig [W. Va.] 53 S. B. 466.

41. See 5 C. L. 1176.

43. Where an equitable counterclaim is

interposed in an action at law, the counter-
claim must be tried first, and the decree
thereon may render unnecessary the trial of

the legal issues. Cotton v. Butterfleld [N.

D.J 105 N. W. 236.

43. Decree giving right to remove tim-
ber from land. Hall v. Wellman Lumber
Co. [Ark.] 94 S. W. 43.

44. Barbour v. Tompkins, 58 W. Va. 572,

52 S. E. 707. See Former Adjudication, 5 C.

Ij. 1502. As to effect of decree of dismissal,

see ante § 9, Dismissal.
45. See 5 C. L. 1176.

46. Specific performance of contract by
water company to open a way refused where
it would have necessitated the removal of

obstructions which were necessary for the
public health and service, and complainant
granted damages in lieu of the relief sought.
Bell V. Louisville Water Co. [Ky.] 96 S. W.
672.

47. Kilpatrick v. Wiley, 197 Mo. 123, 95

S. W. 213; Gray v. Bloomington & N. R. Co.,

120 111. App. 159. A decree cannot be sup-
ported by evidence which does not conform
to the allegations of the bill. Higgins v.

Higgins, 219 111. 146, 76 N. B. 86. An objec-

tion that a decree is not in conformity with

the relief asked cannot be considered on ap-

peal where it conforms to the evidence and
no exceptions are taken to such evidence.
Gertlng v. Wells [Md.] 64 A. 298.

48. Kilpatrick v. Wiley, 197 Mo. 123, 95 S.

W. 213.
49. See ante § 2 B, Doing Complete Jus-

tice.

50. Where on an accounting balance was
found in favor of defendant. Consolidated
Fruit Jar Co. v. Wisner, 110 App. Div. 99, 97
N. T. S. 52.

51. Andrews v. Connolly, 145 F. 43. Re-
turn of bonds where sale thereof "was can-
celled. Hill V. Hall, 191 Mass. 253, 77 N. B.
S31. Equity will relieve from a forfeiture
for nonpayment of money only upon condi-
tion that the money due be paid. People v.

Freeman, 110 App. Div. 605, 97 N, T. S.

343. Equity will not set aside a decree of
foreclosure at the instance of the mortgagor
except upon the condition of his offering
to pay what is equitably due under such
decree, with interest thereon. Stull v. Ma-
.silonka [Neb.] 104 N. W. 188.

53. Horner v. Nitsch [Md.] 63 A. 1052.
63. In a suit by an indorser against the

holder of usurious notes, another indorser,
made a codefendant, may be allowed an in-
junction against such holder restraining the
prosecution of a pending suit at la"w upon
the notes until the decision of the suit in

equity, though no decree for an account has
been rendered. Horner v. Nitsch [Md.]
63 A. 1052.

84. Hence an order refusing to modify
the decree so as to make it speak as of

the time of the commencement of the suit

was proper. Union Bag & Paper Co. v. Al-
len Bros. Co., 107 App. Div. 529, 95 N. Y.

S. 214. Complainant forfeited his right to

relief by undertaking, pending suit, to ac-
quire by force and arms the relief sought
in the suit. Little v. Cunningham, 116 Mo.
App. 545, 92 S. W. 734.

55. See 5 C. L. 1177.
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regulai-ity in its procurement, be corrected after its enrollment upon mere pelition

or motion,''^ a court of equity has inherent power to correct clerical errors in Tts

decrees at any time, even after enrollment.'^ The court may, likewise, at any time

before the proceedings cease to be in fieri, amend its orders so as to make them speak

the truth^'* and may, at the same term at which an order is entered, modify such

order as it may deem proper j^" but a final decree can be corrected or modified only

in some manner authorized by laWj^" and, since a decree becomes final at the close of

the term at which it is entered, it follows that a decree cannot be materially altered

after the expiration of the term at which it is entered."^ Wliere the motion to modi-

fy is made at the term at which the decree is entered, it may be continued to and

heard at the next temi.^^ The only office of a nunc pro tunc order is to supply

-

some omission in the record of an order which was really made at the designated

time but which by mistake was omitted from the record.*^

56. The remedy being by way of bill of
review. Primrose v. Wright, 102 Md. 105.
62 A. 238.

57. Equity rules 51, 52, providing that
clerical errors may be corrected on peti-
tion before enrollment of the decree, and pro-
hibiting the granting of a reliearing or the
correction of aii error upon petition filed aft-
er enrollment of the decree, does not take
away this power. Primrose v. Wright, 102
Md. 105, 62 A. 238.

Note: "In Straus v. Rost, 67 Md. 479, 10
A. 74, which was decided in 1887 long after
the adoption of the rules in question, there
was an application by petition to correct an
error in an order of final -ratification of an
auditor's account which had been passed
several years before the filing of the peti-
tion. Tliis court affirmed an "order grant-
ing the application, saying in its opinion,
tlirough the late Judge Miller: 'The gen-
eral rule of practice that a decree or de-
cretal order after enrollment can be re-
vised or annulled only by a bill of review
or by an original bill for fraud is well set-

tled. Thruston v. Devecmon, 30 Md. 210;
Downes v. Friel, 57 Md. 631; United Lines
Tel. Co. V. Stevens, 67 Md. 156, 8 A. 908.

But there are certain well-defined excep-
tions to tliis general rule, which are equal-
ly well established, where

,
the procedure

may be by petition. These are in cases not
heard on tlieir merits and in which it is al-

leged that the decree was entered by mis-
take or surprise or under such circumstances
as shall satisfy the court in the exercise of

a sound discretion that the enrollment ought
to be discharged and the decree set aside.

Herbert v. Rowles, 30 Md. 278; Bank v. Bc-
cleston, 48 Md. 155; Pfeaff v. Jones, 50 Md.
264; Gechter v.'Gechter, 51 Md. 187; Patter-
son V. Preston, 51 Md. 190; Downes v. Friel,

57 Md. 533.' "—From Primrose v. Wright
[Md.] 62 A. 238.

58. Boonville Nat. Bank v. Blakey [Ind.]

76 N. E. 529.

59. Where an order of default gave de-
fendant leave to appear generally, the court
had power, at the same term, to modify
such order by making certain requirements
of defendant as a condition to the right to

have the default opened. Hews v. Hews
[Mich.] 13 Det. Leg. N. 482, 108 N. W. 694.

60. By bill of review or appeal. Stout v.

Stout, 104 Va. 480, 51 S. E. 833. Leave giv-

en to reinstate a cause for the purpose of

any proper relief at the foot of the decree
does not prevent the decree from being final.

Id. A decree that is appealable under clause
7 of section 1 of chapter 135 of tlie Code of
1899, as one adjudicating the principles of a
cause, or that is final in such sense as to
make it reviewable by bill of review, is

conclusive of every matter decided by it,

and of every matter which, by the rules of
equity practice, the parties were bound to set
up in reference to it, before submitting It

for adjudication, and cannot be altered or
disturbed, except by appeal or bill of re-
view within the respective periods allowed
therefor by the statutes. Barbour v. Tomp-
kins, 58 W. Va. B72, 52 S. E. 707. A decree
made in a suit brought to enforce the liens
of judgments and a deed of trust, fixing
the amounts and priorities Qf the liens, de-
creeing payment thereof, and directing a
sale of the debtor's land on default of pay-
ment, is final and conclusive as to the
amounts of the debts after the expiration of
the term at which it is pronounced, and an
answer praying the elimination of usury
from one of the debts so adjudicated can-
not be received thereafter. Id.

61. The uniform rule is that after the ex-
piration of the term at which a decree is ren-
dered the court has no power over it except
to correct it in matters of form. Finch v.

Finch, 111 111. App. 4 81. Alleged errors of
law cannot be revised on mere motion after
the close of the term at which the decree is

entered. Crane v. Stafford, 217 111. 21, 75 N.
B. 424. After the e.xpiration of the term at
wliich such a decree was made and entered, it

cannot be materially altered by the court
which pronounced it as to anytliing so decid-
ed or deemed in l^w to be thereby concluded,
except upon some proceeding instituted in

said court for setting aside and annulling the
same or correcting error therein. Barbour
v. Tompkins, 58 W. Va. 572, 52 S. E. 707.

After the expiration of the term at which
such a decree has been pronounced, tlie same
cannot be reopened for the reception of
pleadings setting up defenses as to any mat-
ter so decided or concluded. A defendant
lias no right of election to interpose his mat-
ters of defense singly and take separate
successive trials and adjudications thereon.
By allowing a cause to be decided without
having set up a defense, or any one or more
of hisx defense.?, he is deemed to have waiv-
ed all matters so withheld. Id.
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A decree cannot be collaterally attacked.**

I" 14. Rehearing.^^—An application far a rehearing of an equity case is gov-

erned by the same principles which govern a motion for a new trial at law after

verdict."" Where the application, is based on newly-discovered evidence, it must

show that the new matter is such that if it had been heard on the original hearing

it probably would have changed the result.'' The right to a rehearing in some cases

is sometimes provided for by statute."^

§ 15. Bill of revimo."^—A bill of review, strictly speaking, is a proceeding

to correct a final decree in the same court for error apparent on the face of the de-

cree or on account of new evidence discovered since the final decree.'" A bill of

review is a new suit.'^ The bill must show substantial equities,'^ and where it

is filed to review errors on the face of the record, the pleadings and the decree must

be made a part of the bill.'' A bill of review does not lie where there is any other

plain, speedy, and adequate remedy.'* It will not lie for error of law pending an

appeal,"* nor for error on the face of a decree which has been afiirmed on appeal,'"

nor for errors which might have been corrected by an appeal," nor to review a

consent decree.'^ Where the decree sought to be reviewed is interlocutory, it may
be reviewed on a supplemental bill in the nature of a bill of review," and such a

62. Motion to modify order of default.
Hews V. Hews IMlch.] 13 Det. Leg. N. 482,
108 N. "W. 694.

, 63. Pinch v. Finch, 111 lU. App. 481.
64. Carpenter v. Auditor General [Mich.]

13 Det. Leg. N. 160, 107 N. W. 878.
65. See 5 C. L. 1177.,
66. Rehearing before vice chancellor.

Feinberg v. Feinberg [N. J. Bq.] 62 A. 562.

See New Trial and Arrest of Judgment, 6 C.
L. 796.

67. Feinberg v. Feinberg [N. J. Eq.] 62 A.
562. A new hearing will not be granted to al-

low the impeachment of a witness who tes-
tified on the original hearing. Id.

68. Where a defendant has not been serv-
ed with process in this state and has hot
appeared in the cause, he has the right to

file a petition for a rehearing, as provided in

section 14, c. 124, Code 1899, and as a pre-
requisite to such right it is not required that
he return to and appear openly in this state.

This is only required in attachment proceed-
ings where a defendant is proceeded against
by order of publication and where he did
not appear and make defense. Johnson v.

Ludwick, 58 "W. Ta. 464, 62 S. B. 489.

69. See 5 C. L. 1177.

70. Hardwick v. American Can CO., 115
Tenn. 893, 89 S. W. 735, quoting from Laidley
V. Merrifield, 7 Leigh [Va.] 346. A bill to im-
peach a decree against a minor for errors
of law apparent upon the face of the record
is not a bill of review. Crane v. Stafford, 217
111. 21, 75 N." E. 424. See post § 16, Other
Equitable Remedies, etc.

71. Hence a party "who purchases the
property in litigation after final decree but
before the filing of the bill of review is not
a pendente lite purchaser. Dunfee v. Childs
[W. Va.] 53 S. E. 209.

Note: "A bill of review or appeal Is a
second lis pendens, and must have its own
notice. It does not relate back to* the ren-
dition of the judgment or decree. 2 Cyc.
510; Bennett on Lis Pendens, f^§ 40, 70;

"Wooldridge v. Boyd, 13 Lea [Tenn.] 151;

21 Am. & Bng. Bnc. L. [2d Ed.] 618; Scudder

v. Sargent [Neb.] 17 N. W. 369; Hollister v.

Maun [Neb.] 58 N. W. 1128; Taylor's Lessee v.

Boyd, 3 Ohio, 337, 17 Am. Dec. 603; Lee
County V. Rogers, 7 Wall. [U. S.] 181, 19 Law.
Ed. 162; Warren County v. Marcy, 97 U. S.

96, 24 Law. Ed. 977; Ludlow's Heirs v. Kidd,
3 Ohio, 641; Barton's Chancery Prac. 331;
Bank v. Jenkins,, 104 111. 143; Macfclin v. Al-
lenberg, 100 Mo. 343, 13 S. W. 350; Cole v.

Miller, 32 Miss. 89."—Prom Dunfee v. Childs
[W. Va.] 53 S. E. 209.

72. Smith V. Smith [Mich.] 12 Det. Leg.
N. 745, 105 N. W. 880.

73. Hence questions which, from the bill,

do not appear to have been presented on the
original hearing, cannot be considered.
Adriaans v. Reilly, 27 App. D. C. 167.

74. Code Civ. Proc. § 1068. Grant v. Jus-
tice's Ct. of Second Tp., 1 Cal. App. 383, 82
P. 263.

75. Appeal to supreme court of appeals.
Dunfee v. Childs [W. Va.] 53 S. E. 209.

76. Variance between verdict and decree.
Booth & Co. v. Mohr, 125 Ga. 472, 54 S. E.
147.

77. Smith V. Smith [Mich.] 12 Det. Leg.
N. 745, 105 N. W. 880; Avocato v. Dell'Ara
[Tex. Civ. App.] 14 Tex. Ct. Rep. 794, 91 S.

W. 830. Failure of counsel to perfect an ap-
peal will not excuse the failure to appeal
so as to authorize a bill of revie'w. Id.

78. Smith V. Smith [Mich.] 12 Det. Leg.
N. 745, 105 N. W. 880.

79. Such supplemental bill is unlike a bill

of review in that it is a part of the pro-
ceedings in which the decree sought to be
reviewed was rendered, and any decree ren-
dered on the review is Interlocutory. It is,

on the other hand, like a bill of review in

that it lies on account of error on the face
of the decree or for newly discovered evi-
dence. Hardwick v. American Can Co., 115
Tenn. 393, 89 S. W. 735. The new matter .

must be brought to the attention of the
court as soon as discovered. If, after dis-
covering such matter, the party allow the
case to go to final decree, he cannot use
the new matter. Id.
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bill may be filed by eitlier the complainant or tlie defendant. '" All the parties to

the dee;ree and their privies must be made parties to a bill of review.^^ A pi'oeeed-

ing analogOTis to that by way of bill of review is a petition for a new trial in equity

after the right to a new trial at law is barred.^^

Time for till; laches."^—The right to file a bill of review may be lost by laches.'*

Grounds.^^—A bill of review will lie to review a decree on account of fraud/'

want of jurisdiction/' errors of law apparent on the face of the record/' newly dis-

covered evidence.'^ The newly discovered evidence which will sustein a bill of re-

view must relate to matters of fact existing at the date of the decree sought to be

reversed/" and must be such that it could not, by the exercise of reasonable dili-

gence, have been obtained in time to use it on the original hearing/^ and such that

if it had been produced on the original hearing it would probably have changed the

restdt.^^ The question of diligence in bringing forward newly-discovered evidence

upon which the bill is based is a preliminary one, addressed to the court, to be

so. Hardwick v. American Can Co., 115
Tenn. 393, 89 S. W. 735. *A defendant may-
file a supplemental bill in the nature of a
bill of review for the purpose of putting
in issue new matter discovered after the
filing of the answer and after the passing
of the decree of reference, and while the
latter decree is in process of execution be-
fore the master. Id.

81. Landram v. Jordan, 25 App. D. C. 291.

A "widow "Who acquired dower right in the
property in controversy after the rendition
of the decree was not an indispensable party,
and failure to join her was waived where
the objection was taken for the first time
on hearing of demurrer. Id. Quere, wheth-
er a party interested in the subject-matter
but not a party to the original bill should be
made a party. Id.

82. Where it would be proper for a court
of law to grant a new trial, if the applica-
tion had been made while that court had the
power, it is equally proper for a court of
equity to do so, if the application is made
when the court of law has no means of

granting such a trial, but a court of equity
will only grant such relief in case of newly
discovered evidence, surprise, or fraud or
where a party is deprived of the means of

defense by circumstances beyond his con-
trol. Bankers' Union of the "World v. Landis
[Neb.] 106 N. W. 973.

83. See 5 C. L. 1178.

84. Motion for leave to file bill of re-

view in proceedings for writ of assistance
instituted by purchaser at tax sale, refused
on account of delay in making the applica-

tion. Brown v. Fitzpatrick [Mich.] 13 Det.

Leg. N. 133, 107 N. W. 438. Bill of review
held brought within the statutory time and
not barred by laches, notwithstanding delay
in obtaining published notice to nonresident
defendants.. Landram v. .Tordan, 25 App. D.

C 291
85. See 5 C.^ L. 1178.

8G. Crane v. Stafford, 117 111. App. 57.

87. A personal decree, taken against one
who was not served with process and who
did not appear In the cause, is void, and
upon a proper bill of review, filed for that
purpose, the decree will be reversed. John-
son V. Ludwick, 58 "W. Va. 464, 62 S. B. 489.

Quere, whether a bill of review was prop-
er to vacate a decree for want of jurisdic-

tion of a bill filed by a testamentary trustee
for the purpose of annulling the entire will
under pretense of seeking a construction of
the trusts created thereby. Landram v.

Jordan, 25 App. D. C. 291.
88. Hardwiok v. American Can Co., 115

Tenn. 393, 89 S. W. 735; Crane v. Stafford, 117
111. App. 57; Adriaans v. Reilly, 27 App. D.
C. 167.
Errors reviewable on appeal will not sus-

tain a bill of review. Smith v. Smith [Mich.]
12 Det. Leg. N. 745, 105 N. W. 880. Vari-
ance between verdict and decree. Booth &
Co. V. Mohr, 125 Ga. 472, 54 S. B. 147. That
the verdict was not sufficient to sustain the>

judgment and was at variance with the in-
structions and not warranted by the plead-
ings and evidence, and that the judgment
was contrary to law. Avocato v. Dell'Ara
[Tex. Civ. App.] 14 Tex. Ct. Rep. 794, 91 S.

W. 830.
89. Safe Deposit & Trust Co. v. Gittings,

102 Md. 456, 62 A. 1030. A bill seeking re-
lief which will vary a decree previously made
in a cause for specific performance of an
agreement for exchange of lands, upon alle-
gations of facts subsequently discovered,
which, if proved, will justify relief, is good
upon demurrer. Roche v. Hoyt [N. J. Bq.]
64 A. 174.

90. . Dunfee v. Childs [W. Va.] 53 S. E. 209.

The reversal by the supreme court is not
newly discovered evidence or matter for a
bill of review to reverse a decree of a cir-

cuit court mad^ before such reversal. Id.

91. Avocato V. Dell'Ara [Tex. Civ. App.]
14 Tex. Ct. Rep. 794, 91 S. "W. 830. Failure
of counsel to investigate and to allege and
prove a foreign Jaw is such negligence as
will preclude a review of the judgment on
the ground that it would have been different
if the foreign law had been alleged and
proved. Id.

Newly discovered materiality of evidence
all the time within reach of the parties is

not ground for a bill of review. LafCerty
Mfg. Co. v. Acme R. Signal Mfg. Co. [C. C. A.]
143 F. 321.

92. LafEerty Mfg. Co. v. Acme R. Signal
Mfg. Co. iC. C. A.] 143 P. 321. Proper case
made for opening foreclosure proceedings in-

stituted after death of mortgagor. Pomeroy
V. Noud [Mich.] 13 Det. Leg. N. 401, 108 N. W.
498.
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passed upon, once for all, at this time of the application to file (he bill."' A bill of

review on the ground of newly-discovered evidence will lie in the trial court to re-

view a judgment entered pursuant to the mandate of an appellate court."* Such

a bill will also lie on the ground that the original decree wa^ obtained by perjury,""^

but under the rule applicable to newly-discovered evidence it must appear that the

perjury could not have been exposed before final decree.^" The same rule as to dili-

gence is applicable to a bill in the nature of a bill of review.'^ Where a bill in the

nature of a bill of review on the ground of newly-discovered e.'vidence is filed by

the defendant, the new matter set up must not be inconsistent with the ansswer."'

Application and p-oceedings."^—Leave to file a bill of review is discretionary."-

A supplemental bill in the nature of a bill of review cannot be filed without leave

of the court. ^ On a bill of review, for error of lavf, the evidence cannot be con-

sidered.' A reversal on bill of review of a joint judgment as to one of several co-

defendants operates as a reversal as to them all,* but in some cases the decree under

j-eview may be vacated in part only.^ Where the case made by the bill and upon
which leave to file is granted is not sustained, the bill nia.y be dismissed at hear-

93. An avernient of diligence in the bill,

tlierefore, and its denial in the ans-wer, rais-
ed an immaterial issue. Kelley Bros. v. Dia-
mond Drill & Mach. Co., 142 F. 868.

'

94. Safe Deposit & Trust Co. v. Gittings,
102 Md. 456, 62 A. 1030. See Appeal and Re-
view, 7 C. L. 128.

Note: ,The rule announced in the text is

supported by the following authorities:
Griffin's Heirs v. Grifnn's Bx'rs, 11 N. C. 403;
Schaefer v. Wanderle, 154 111. 577, 39 N. B.
623; Reynolds v. Reynolds' Ex'rs, 88 Va. 152,

13 S. E, 395, 598; Hing v. Ruckman, 22 N. J.

Eq. 551; Putnam v. Clark, 35 N. J. Eq. 145;
Tommey v. White, 1 H. D. Cases. 166; Mit-
ford's PI. 88; Cooper's PI. 92; 2 Hoff. Ch. Pr.
12; 2 Daniell's Ch. Pr.p. 1579; Story's Equity
PI. §§ 408-418; 3 Eno. PI, & Pr. 574; 'Pink-
ney v. Jay, 12 Gill & J. [Md.] 69; Flower v.

Lloyd, L. R. 6 Ch. Div. 297; Plaskell v. Raul,
1 McCord, Eq. [S. C] 22; McCall v. Graham,
1 Hen. & M. [Va.] 13. But see contra, South-
ard V. Russell, 16 How. [U. S.] 547, 14 Law.
Ed. 1052; Kingsbury v. Buchner, 134 U. S.

671, 33 Law. Ed. 1047.

85. Avocato V. Dell'Ara [Tex. Civ. App.]
14 Tex. Ct. Rep. 794, 91 S. W. 830.

06. Failure of petitioner to testify in op-
position to the alleged perjury calls for a
denial of the bill of review. Avocato v.

Dell'Ara [Tex. Civ. App.] 14 Tex. Ct. Rep.
794, 91 S. W. 830. But merely contradicting th'e

perjured witness, without using other avail-
able means to expose the perjury, is not
sufficient to sustain the bill of review.. Id.

97. Where it is shown that the plaintiff

has not used ordinary diligence in making
or attempting to make his defense in a
former action at la"w, he will be denied a
new trial in equity. Bankers' Union of the
World v. Landis [Neb.] 106 N. W. 973. In
such a case the plaintiff must also plead and
prove that he has a valid defense to the ac-
tion in which the judgment complained of
was rendered. Id.

98. In a suit involving a contract for sale
of certain kind of stoves by complainant
to defendant, a supplemental bill in the na-
ture of a bill of review filed by defendant
and alleging a newly discovered violation of

the contract by complainant, in that he had
sold stoves to another merchant, "was incon-
sistent Tvith an allegation of the answer
that the stoves sold defendant -were worth-
less and had to be sold by him at a loss
and to the injury of his credit. Hard-wick
V. American Can Co., 115 Tenn. 393, 89 S.

W. 735.
99. See 5 C. L. 1179.
1. This discretion must be exercised so

as to effectuate substantial justice. Smith
V. Smith [Mich.] 12 Det. Leg. N. 745, 105 N.
W. 880. Leave to tile bill to review a de-
cree made to enable the parties to carry
out an agreed settlement held properly re-
fused. Id.

2. But the bill may be drawn so as to
serve both as a petition for leave and as
the bill proper. Hardwick v. American Can
Co., 115 Tenn. 393, 89 S. W. 735.

3. Adriaans v. Rellly, 27 App. D. C. 167.
Depositions cannot be considered. Dunfee v.
Childs [W. Va.] 53 S. B. 209.

4. A wife, holding the legal title to a
tract of land, died, leaving surviving her her
husband and her heirs at law, a brother and
two sisters. After her death the husband,
claiming to have purchased the land and to
have paid the purchase money therefor, and
to have had the same conveyed to the wife,
pursuant to an agreement between himself
and wife that, she would take the convey-
ance in her name and hold the land in trust
for him, filed his bill in equity against 'the
heirs for the enforcement of the trust. There
was no legal service of process upon one of
the defendants. The defendants being co-
tenants, and the decree against them being
joint, a reversal of such decree, upon bill of
review, as to the one not served with pro-
cess, operates as a reversal as to all of them.
Johnson v. Ludwick, 58 W. Va. 464, 52 S. E.
489.

6. Where a decree vacating a testamen-
tary trust was vacated so far as complainant
in the bill of review was concerned, the
court, under its general equity jurisdiction,
had power to appoint another trustee to en-
force the trust in complainant's favor.
Landram v. Jordan, 25 App. D. C. 291.
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ing.° Where the former decree is dismissed the court loses all power over the cast^

§ 16. Oth&r equitable remedies for which no specific title in provided.^—
Equity has jurisdiction of a bill to impeach a decree againat a minor for errors of

law apparent on the face of the record. ° In Alabama equitp^ble relief from a wrong-

ful execution is granted upon a petition for supersedeas of the execution.'-" A bill

in the nature of equitable ejectment cannot be maintained against defendants not

in possession.^^ A bill to remove an admitted lien by redemption is not a bill to

remove a cloud or quiet a title.^^ Such a bill will not lie against a defendant in

possession.'^

Bill quia timet.^'^—Bills quia timet are of well recognized equitable cognizance.**

Bills of peace.^'^—A bill of peace lies to prevent the future assertion of claims

where there is danger of irreparable injury in delay.'' It also lies to prevent vexa-

tious litigation.**

Ebbob Coeam Nobis; Ekeoe, Wbit of, see latest topical Index.

ESCAPE AND RBSCUE.i'

"\niere an escaped convict is returned there is no occasion for a trial of any

issue/" unless his identity is denied/' or the state attempts to inflict additional pun-

ishment.^^ By statute in many states it is made an offense to escape from jail/'

or from lawful custody/* or to attempt to do so.^° These statutes being penal, the

C. Where no new matter which might
have produced a different result was present-
ed. Pomeroy v. Noud [Mich.] 13 Det. Leg.
N. 401, 108 N. W. 498.

7. And cannot continue an injunction
awarded by such decree pending an appeal
from the decision on the hill ot review. Kel-
ly Bros. V. Diamond Drill & Mach. Co., 142
P. 868.

8. See 5 C. L. 1179.

9. Such a bill is not a bill of review and
may be allowed without any previous appli-
cation fo*r a rehearing or bill of review, or
writ of error, and may be filed at any time
during the minor's minority or within the
statutory period allowed after majority to

prosecute a writ of error. Crane v. Stafford,
217 III. 21, 75 N. E. 424; Johnson v. Buck, 220
111. 226, 77 N. E. 163.

10. Such petition being a substitute for
a bill in equity. Jesse French Piano & Or-
gan Co. V. Bradley, 143 Ala. 530, 39 So. 47.

Matter existing anterior to the judgment up-
on which the execution is issued cannot be
made the ground for the supersedeas. Id.

11. Merritt v. Alabama Pyrites Co. [Ala.]

39 So. 555.

12. In such a suit, where the right to

redeem is disputed, a court of equity alone
can afford adequate relief. Klenk v. Byrne,
143 P. lOOS.

13. But where the bill avers that the land
is unoccupied, and such averment is not
denied, the rule does not apply. In the ab-
sence of a denial of the allegations of the
bill that the land is unoccupied, an affirma-
tive averment in the answer that the de-
fendant is in possession Is a mere conclusion.
Klenk v. Byrne, 143 P. 1008.

' 14. See 5 C. L. 1179.

15. Bill to determine rights of grantee
of water rights as against other claima-nta

from the same source. Howe & Davidson Co.

v. Haugan, 140 P. 182. Where an oil and
gas lease had been forfeited, the grantor,
having resumed possession, might maintain
a suit in the nature of a bill quia timet
where there was danger of irreparable In-
jury in delay. Brewster v. Lanyon Zinc Co.
[C. C. A.] 140 P. 801.

16. See 5 C. L. 1179.
17. Where oil and gas lease had been for-

feited, the grantor, having resumed posses-
sion, might maintain a bill in the nature of a
bill of peace where there was danger of Ir-
reparable injury in delay. Brewster v. Lan-
yon Zinc Co. [C. C. A.] 140 P. 801.

IS. Lyons v. Importers' & Traders' Nat.
Bank, 214 Pa. 428, 63 A. 827. Where the
vexatious litigation includes a suit in a
Pederal court, such suit cannot be enjoined,
but the remedy is by way of a bill of peace.
Id. A bill in the nature of a bill of peace
lies at the instance of the owner of land to
test his claim to the exclusive right to fish
in a lake on such land as against the public.
Percy Summer Club v. Astler, 145 F. 53.

19. See 5 C. L. 1178.
20. Petition of Moebus, 73 N. H. 350, 62

A. 170.
31. One confined as an escaped convict is

entitled to process to try his identity unless
already adjudicated. Petition of Moebus, 73
N. H. 350, 62 A. 170. An express refusal to
join issue on identity admits the same. Id.

22. As authorized by Pub. St. c. 285, § 13;
Id. o. 253, § 14. Petition of Moebus, 73 N. H.
350, 62 A. 170. Failure to so prosecute gives
him no ground of complaint. Id.

33. Shannon's Code, §§ 6684, 6685, 7552,
7566. McCaslin v. McCord [Tenn.] 94 S. W.
79. An escape from a jailor while being
worked on the road is an escape from jail
within Ky. St. 1903, § 1338. Saylor v. Com.
[Ky.] 93 S. W. 48.

24. One breaking jail while under sentence
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case must come clearly within their terms. ^' An indictment for assisting another

to escape must allege that the acts were done with the intent of so aiding.'" An
escaped convict under sentence for a felony may be arrested by a private person

without a warrant.^* As in other cases voluntary confessions are admissible.^'

ESCHEAT.a>

Property escheats without office found where the only heirs are nonresident

aliens who die without declaring their intention of becoming citizens.^^ Where the

title vests in nonresident alien heirs and is only lost by failure to appear and claim

within a prescribed period, an escheat proceeding within such period is premature,^^

and where the statute provides for only one action, it must be postponed until it

can be maintained against all classes of heirs.'' The information in escheat pro-

ceedings must allege fax;ts sufficient to show title in the state.'* In California the

nonappearance of heirs as claimants is prima facie proof of nonexistence.'^ In

New York there is no prescribed time within which the state must redeem from a

mortgage foreclosure on escheated property.'*

ESCRQ-WS."

An escrow is a deed or other instrument delivered to some third person, to be

by him delivered to the grantee, on the performance of some- condition precedent

by the grantee or another or the happening of some event." A deposit of money
has been treated as an escrow or of the nature of an escrow.'* The intervention of

a third person as a depositary,*" a holding until the performance of some condi-

to the penitentiary, suspended pending an ap-
peal, la punishable under Code 1896, § 4710,

relating to escapes "from lawfiU custody and
not under § 4707 relating to escapes from
the penitentiary, hirer, or guard, nor under §

4705, which is applicable only to those serv-

ing a sentence in the jail. Bradford v. State

[Ala.] 41 So. 471.

25. Code 1896, § 5306, held to authorize an
Indictment for an attempt. Bradford v. State

[Ala.] 41 So. 471. The procurement of tools

adapted to jail breaking Is not an "attempt"
to break jail. State v. Hurley [Vt.] 64 A. 78.

26. A judgment that the state recover

J2.50 and costs from defendants, and if they
fail to pay the same to be required to work
the same out on the public road, is not of

itself a "sentence to Imprisonment" within
Ky. St. 1903, § 1338. Saylor v. Com. [Ky.] 98

S. W. 48. Nor is an oral direction to the
jailor to take charge of them. Id.

27. Indictment under Pen. Code 1895, art.

225. Jenkins v. State [Tex. Cr. App.] 16 Tex.
Ct. Rep. 56, 93 S. W. 554.

28. Petition of Moebus, 73 N. H. 350, 62 A.
170. For full treatment of the right of re-
capture, see Arrest and Binding Over, 7 C. L.

265.
29. On prosecution for attempt held that

confession was properly admitted, there be-
ing sufdoient proof of the corpus delicti, and
the proper predicate having been established.
Bradford v. State [Ala.] 41 So. 471.

30. See 5 C. L. 1180.

31. Where a widow's application for ad-
ministration recited that decedent's next of

kin were residents of a foreign country and
there is nothing to show that they did not

die such, the possibility of escheat renders
the title unmarketable. Lowenfeld v. Ditch-
ett, 99 N. T. S. 724.

32. Civ. Code, § 1404, prescribes five years.
State V. Miller [Cal.] 85 P. 609.

33. Premature as to nonresident alien
heirs. State v. Miller [Cal.] 85 P. 609.

34. Under Civ. Code § 1386, providing th3.t
if a decedent leaves no heirs his estate shall
escheat to the state, an allegation that there
are no heirs Is sufficient as to resident heirs
(State v. Miller [Cal.] 85 P. 609), and under §

1404, providing that nonresident alien heirs
shall forfeit their estate unless they appear
and claim the same within five years, an al-
legation that such time has elapsed and no
claim has been made is sufficient as to them
(Id.).

35. Under Civ. Code § 1271, the state need
not prove nonexistence of heirs by affirmative
evidence if there are no claimants. State v.
Miller [Cal.] 85 P. 609.

36. Lowenfeld v. Ditchett, 99 N. T. S. 724.
37. See 5 C. L. 1181.
38. Anderson v. Goodwin, 125 Ga. 663, 54

S. E. 679.

39. Money deposited by a property owner
to indemnify guarantors of mechanics' liens
against the property Is released to the de-
positor on payment of the liens at a judicial
sale to satisfy incumbrances, irrespective of
the fact that the guarantors themselves fur-
nished the money with which to meet the
amount of the mechanics' Hens. Stone v.
Mulvaine, 119 111. App. 443.

40. Larsh v. Boyle [Colo.] 86 P. 1000. Can
be no delivery In escrow by the grantor to
the grantee. Id. A sealed instrument can-
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tion/* and a parting with all present or temporary right of possession, are necessary

elements.*" If the instrument remains in the control of the maker it is not

strictly an escrow,*^ but it is not necessary that control be parted with for all time.**

When a deed is delivered as an escrow, no title passes until the conditions on which

it is to be delivered are complied with.*° An unauthorized delivery contrary to the

conditions is ineffectual for any purpose,*" but a delivery on terms other than those

agreed may be ratified by acquiescence.*'' The conditions on which the instrument'

is to become operative may be express or implied,*' and may be changed by a sub-

sequent agreement,*" but the grantor cannot himself add any new condition^" nor

refuse to accept a tender of compliance with the true condition and thereby defeat

the grantee's right to the deed or prevent transmutation of possession and title."

The original conditions are not affected by the fraudulent act of the custodian in

disregarding them where there was no negligence in selecting him.^" A memoran-
dum by the custodian indorsed on the deed as to when delivery should be made is

not conclusive of the terms on which it was deposited.^* An escrow agreement is

ordinarily nullified by the occurrence of an event inconsistent with the possibility

of the contingency arising on which the escrow was based.^* The depositary is a'

mere agent°° who cannot be required to do, with reference to the subject-matter of

not be delivered to the grantee- or obligee
himself as an escrow to take effect upon
a condition not appearing on its face.

Bieber v. Gans, 24 App. T). C. 517.

41. Franklin V. Killilea, 126 "Wis. 88, 104
N. W. 993. Deeds from husband and wife to
third person, and from such third person to
the wife passing expectancy of the husband
on death of his mother, which were retained
by such third person until after the death
of the person on whose life the expectancy
depended, held not deposited in escrow with
such third person. Rendlen v. Edwards, 116
Mo. App. 390, 92 S. W. 731.

4a. Franklin v. Killilea, 126 Wis. 88, 104
N. W. 993. Evidence held to show that pow-
er and control of release was parted with
when it was delivered to depositary, and
right of possession could only be restored up-
on nonperformance of the condition of the
deposit. Id. The reservation of the right of
the grantor of a deed deposited in escrow,
for delivery after the grantor's death, to
withdraw it at any time during his life on
payment of all legal claims against him held
by the grantee, renders a delivery by the de-
positary after the grantor's death ineffectual
to pass the title as against the grantee of a
deed executed and delivered in the lifetime
of the grantor. Keyes v. Meyers, 147 Cal.

702, 82 P. 304.

43. Anderson v. Goodwin, 125 Ga. 663, 54

S. E. 679.

44. Franklin v. Killilea, 126 Wis. 88, 104
N. W. 993.

45. Schmidt v. Musson [S. D.] 107 N. W.
367; Craddock v. Barnes [N. C] 54 S. E. 1003.
Prior to the time for performance of the
condition the grantor's title is not ex-
tinguished. Grantor in escrow agreement
held entitled to be counted as a legal peti-
tioner for a drain as to the land affected
by the escrow. Hull v. Sangamon River
Drainage Dist., 219 111. 454, 76 N. E. 701. On
performance of the conditions the title vests
in the grantee. Francis v. Francis [Mich.]
12 Det. Leg. N. 1004, 106 N. W. 864. It

has been held that the placing of a deed in
the bank box of the grantee to be effective
on the death of the grantor, construed as an
escrow, would vest title in the grantee on
the death of the grantor. Hutton v. Cramer
[Ariz.] 85 P. 483.

46. Paper taken from the depository by
legal proceedings and recorded. Schmidt v.
Musson [S. D.] 107 N. W. 367. Paper deliv-
ered and recorded contrary to the condition
of the deposit forms no part in a chain of
title even in favor of innocent purchasers.
Franklin v. Killilea, 126 Wis. 88, 104 N. W
993.

47. Defendant held estopped by accept-
ance of consideration and treating the prop-
erty as having passed to claim that deed in
escrow was erroneously delivered. Demp-
wolf V. Greybill, 213 Pa. 163, 62 A. 645.

48. Contract deposited with attorney held
to operate as an escrow. Naylor v. Stene, 96
Minn. 57, 104 N. W. 685.

49. An agreement In writing executed by
the grantee of a deed deposited in escrow
after the deposit has been made is as ef-
fectual to qualify his title or right to the
property as if it had been made at the time
the deed was originally deposited. Keye& v.
Meyers, 147 Cal. 702, 82 P. 304. See 6 Colum-
bia Li. R. 202.

50. 51. Craddock v. Barnes [N. C] 54 S.
B. 1003.

53. Release of mortgage held to have ob-
tained no legal existence by delivery and re-
cording in violation of conditions of deposit.
Franklin v. Killilea, 126 Wis. 88, 104 N W
993.

53. Francis v. Francis [Mich.] 12 Det. Leg.
N. 1004, 106 N. W. 864.

54. Where a litigant delivered to counsel
for his adversary a consent to a discontinu-
ance and a general release to become effec-
tive if in another action his wife obtained
a judgment for alimony and should release
him from payment thereof, his success in
the divorce proceeding nullified the escrow
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the agency, anything which could not be required of the principal.^" The doctrine

of substantial performance is applicable in escrow transactions/' as is also the doc-

trine of relation, in protecting the equities of the parties on performance of the con-

ditions of the escrow.''^ The doctrine of partial performance ordinarily has no ap-

plication,^" and if the grantee allows his rights to lapse, no resulting trust arises in

favor of hims'elf or his privies for sums paid by him in partial performance as

against a subsequent purchaser with notice."" One who has failed to exercise an
option for the purchase of land within the time limited cannot enforce any right

with respect to an escrow agreement between the grantors and third persons de-

pendent upon the carrying out of the option agreement by him."^ Whether a de-

posit in escrow was made is ordinarily a question of fact/^ but the principle of es-

toppel applies to take the case from the jury when the party contending for the
negative of the proposition has himself, in a contract executed by him, admitted
the depositing of the deed in escrow, in the absence of allegation and proof of fraud
or mistake as to the recitals of the contract."^

ESTATES OP DECEDENTS.

§ 1. Necessity or Occasion for Aflmin-
istration and Kinds TSiereof (13S7).

§ 2. Jurisdiction and Courts Controlling,'
Adiiiinistratiou (1389.)

§ 3. The Persons AVlio Admiaitster and
Their I,etters (1395).

A. Selection and Nomination (1395).
B. Procedure to Obtain Administration

and Grant of Letters (1398).
C. Security or Bond, and Oath (1400). ,

D. Removals and Revocation of Letters
(1400).

s 4. Tlie Authority, Title, Interest, and
BelatiouslBip of Personal Representatives
(1402).

A. In General (1402).
B. Contracts, Conveyances, Charges, and

Investments (1404).

C. Title, Interest, or Right in Decedent's
Property (1406).

§ 5. The Property, Its Collection, Manag^e-
iiient, and Disposal by Personal Representa-
tives (1407).

A. Assets (1407).
B. Collection and Reduction to Posses-

sion (1411).
C. Inventory and Appraisal (1416).
B. Property Allowed Widow or Children

(1416).

E. Management, Custody, Control, anj
Disposition of Estate (1419). Con-
trol by Courts (1419). Contracts
for the Sale or Conveyance of Land
by or to Decedent (1420). Right to
Sell Realty (1420), Sale of Person-
alty (1421).

§ e. Debts and I-iabiSities of Estate; Their
Establishment and Satisfaction (1422).

A.' Claims Provable (1422).

agreement. Tucker v. Dudley, 99 N. T. S.

339.

r>T>. Hardin v. Neal Loan & Banking Co.,

125 Ga. 820, 54 S. B. 755.

56. Depositary of deed held entitled to

surrender of bond for title given by . the
grantor in the escrow agreement as condi-
tion precedent to surrender of deed or a
showing that the bond Was not in any event
enforceable against the maker (Hardin v.

Neal Loan & Banking Co., 125 Ga. 820, 54 S.

E. 755), and where a deed is to be delivered
only on a certain condition, it is immaterial
whether the depositary is considered as the
holder of an escrow or as a special agent
(Anderson v. Goodwin, 125 Ga. 663, 54 S. B.
679), In either event he would not be au-
thorized to deliver the deed except on the
happening of the condition. Id.

57. Seller held not entitled to withdraw
stock sold under escrow agreement for
breach of conditions by purchaser. Boyd v.

American Sav. Bank & Trust Co., 40 Wash.
571, 82 P. 904.

58. Whitmer v. Schenk [Idaho] 83 P. 775;

Craddock v. Barnes [N. C] 54 S. E. 1003.

Vendee held entitled to rents, from date of
contract of sale, though deed was deposited
in escrow and subsequently delivered on
compliance with conditions thereof. Scott v.
Sloan, 72 Kan. E4&, 84 P. 117.

59. Whitmer v. Schenk [Idaho] 83 P. 775.
eo. Purchaser stands in no relation of

trust or confidence toward the grantee.
Whitmer v. Schenk [Idaho] 83 P. 775.

01. White V. Bank of Hanford, 148 Cal.
552, 83 P. 698.

62. Allison V. Williams [Tex. Civ. App.] 14
Tex. Ct. Rep. 535, 91 S. W. 249. Evidence
held to sustain finding that a mortgage re-
lease was placed in escrow by the mortgagee
without notice to his assignee (Franklin v.
Killilea, 126 Wis. 88, 104 N. W. 993), and that
the release was obtained from the depositary
and recorded without payment of the debt
(Id.), and tor the fraudulent purpose of dis-
ohacging the assignee's mortgage lien (Id.).
Evidence held insufficient to show the
placing of a deed in escrow. Rendlen v. Ed-
wards, 116 Mo. App. 390, 92 S. W. 731.

63. Evidence held to show the deposit olT
a deed in escrow. Allison v. Williams [Tex
Civ. App.] 14 Tex. Ct. Rep. 535, 91 S W 249^
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B. Exhibition, BstalDlishment, Allow-
ance, and Enforcement of Claims
(1422). Jurisdiction (1422). Occa-
sion and Necessity of Proving
Claims (1422). Time for Presenta-
tion; Limitations (1424), Notice
(1427). Tlie Claim; Its Form and
Substance (1427). Allowance and
Rejection (1428). Contests and Ac-
tions on Claims (1428). Evidence
and Proof (1430). Set-off (1431).
Judgments in Actions on Claims
and Enforcement Thereof (1432).

C. Classification, Preferences, and Priori-
ties (1432). Secured Debts and
Liens (1433).

D. Funds, Assets, and Securities for
Payment (1433).

E. Payment and Satisfaction (1434).

§ 7. Subjection of Realty to Payment of

Debt^ Under Ortlcrs of Court (1435).
A. Right to Resort to Realty (1435).

B. Procedure to' Obtain Order (1436).

C. The Order (1438).
D. The Sale (1438).

§ 8. Subjection of Property In Hands of
Heirs or Beneficiaries to Payment of Debts
(1441).

§ 9. Rights and Liabilities Between Rep-
resentative and Kstate (1443).

A. Management of and Dealings with
Estate (1443). Subrogation of Rep-
resentative to Rights of Estate or

Third Persons (1448). Executors
He Son Tort (1448).

B. Representative as Debtor or Creditor
(1449).

C. Interest on Property or Funds (1450).
D. Allowance for Expenses, Costs, Coun-

sel Pees, and Funeral Expenses
(1450).

E. Rights and Liabilities of Corepre-
sentatives (1454).

F. Compensation (1455).
G. Rights and Liabilities of Sureties and

Actions on Bonds (1456).
§ 10. Actions by and Against Representa-

tives and Costs Tliercin (1450).
§ -11. Accountiug and Settlement by Rep-

resentatives (1462).
A. The Right and Duty (1462).
B. Who May Require (1463).
C. Scope and Contents of Account (1464).
D. Procedure (1464).
E. The Decree or Order (1465).

§ '12. Distribution and Disi»osal of FundH
(1466). Occasion and Time for Distribution
(1466). Partial Distribution (1467^). Per-
sons Entitled to Receive Payment or Trans-
fer of Share (1467). Distribution In Kind
(1468). Procedure to Obtain Order for Final
Distribution (1468). Adjustment of Shares
(1469). Interest on Legacies (1470). Set-
ting Out and Retaining Funds and Precedent
Interests (1470). Refunding Bonds (1471).
Suits for Payment of Shares or Settlenjent
(1471). Partition of Realty Among Heirs
and Devisees (1472). Decree of Distribution;
Its Form, Enforcement and Effect (1472).

§ 13. Enforcement of Orders and Decrees
by Attachment as For a Contempt (1473).

§ 14. Dlscliarge of Personal Representa-
tives (1473).

§ 15. Probate Orders and Decrees (1473).

§ le. Appeals in Probate Proceedings
(1479).

§ 17. Rights and Liabilities
Beneflciaries of Bstate (1483).

A. In General (1483).
B. Advancements (1485). Hotchpot

(1486).
§ 18. Rights and Liabilities Between

Beneficiaries and Third Persons (1487).

Between

Scope of title.—Matters relating to Vae descent of property under the intestate

law/ the validity, probate, and interpretation of wills,^ testamentary trusts,^ the

administration of partnership property by the surviving partner,* and inlieritance

and succession taxes,^ are treated elsewhere.

§ 1. Necessity or occasion for administration and hinds thereof.^—As a gen-

eral rule administration is a prerequisite to the devolution of the personal estate

of a decedent,'' but is not necessary to pass title to his realty,^ nor to the maintenance

of a suit to enjoin the foreclosure of a trust deed for a debt claimed to be void."

A creditor is generally entitled to have an administrator appointed where there are

1.

1137.
2.

3.

4.

5.

6.

See Descent and Distribution, 7 C. L.

See Wills, 6 C. L. 1880.'

See Trusts, 6 C. L. 1736.

See Partnership, 6 C. L. 911.

See Taxes, 6 C. L. 1602.

See 5 C. L. 1184.

McBride v. Vance [Ohio] 76 N. E. 938.

No right of action on a promissory note be-

longing to a decedent is shown by a party

in an action on the note by proof of posses-

sion and that he is the sole heir of the de-

cedent. Id.

8. Realty passes under a will from the

death of the testator without probate. Irv-

ing V. Bruen, 110 App. Div. 558, 97 N. Y. S.

ISO. Under Bal. Ann. Codes & St. § 4640,

providing that interest of a decedent in real-
ty shall vest immediately in his heirs or
devisees subject to his debts, etc., and Id. §
4642, providing that realty shall not be liable
for decedent's debts unless administration is
had "within six years after his death, held
that where 11 years had elapsed since tes-
tator's decease, and his estate had been ful-
ly settled in another state by a court of
competent jurisdiction and all his debts paid,
and he left no personalty in Washington^
but his only property was realty to which
he held the equitable title, there was no
necessity for administration in Washington
Murphy v. Murphy, 42 Wash. 142, 84 P. 646.

8. Appointment of executor or administra-
tor for estate of deceased beneficiary held
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assets within the jurisdiction of the court/" but where there are no debts the heirs

and distributees may settle and distribute the estate without administration." In

most states an administrator may be appointed for the sole purpose of enforcing

the statutory liability for death by wrongful act, though the proceeds will not be-

come general assets of the estate.^^ An administrator may be appointed for the es-

tate of a deceased minor.^^ In Louisiana the question as to whether a succession

shall be placed under administration rests to a very large extent in the sound dis-

cretion of the trial judge to be exercised for the benefit of all parties in interest, and

especially for the benefit of parties advancing claims against the succession.^*

The state has power to provide for the administration and distribution of the es-

tates of absentees, provided the latter are not thereby deprived of their property

without due process of law.^^

Ancillary administration.^^—The administration granted in the state of the

decedent's domicile is generally regarded as the principal one, and any othe);s as

ancillary,^' though the location of the bulk of the assets and the majority of the

creditors and beneficiaries is made the test in some states.^*

An administrator de bonis non^^ will not be appointed long after the estate

has been closed, and a former administrator de bonis non discharged, merely for

the purpose of enforcing a small claim not paid in the former administration which

the claimant may collect out of property in the hands of the heirs.^"

An administrator witJi the will annexed cannot be appointed where the court

refuses to admit the will to probate.^^

not necessary, since court may rptain in its

custody any amount found due the estate
until person autliorized to receive same
has been qualified. Peebles v. Tates [Miss.]

40 So. 996.
10. Where it was undisputed that there

were some assets at the time of the death
of the intestate within the jurisdiction of the
probate court, held that a creditor was en-
titled to have an administrator appointed, the
next of kin having no authority to dispose
of such assets to the prejudice of creditors.

Ex parte Conrad [S. C] B4 S. B. 799.

11. Settlement and distribution render
administration unnecessary even as to per-
sonalty, and an administrator subsequently
appointed cannot recover assets from those
to whom they have been distributed pursu-
ant thereto. Douglas v. Albrecht [Iowa] 106
N. W. 354. Evidence held to authorize sub-
mission to.jury of issue as to whether agree-
meiit for distribution without administration
was made. Id. Fact that there was only
one debt held not to defeat jurisdiction of
probate court to appoint a.dministrator where
it was not paid by the heirs to prevent ad-
ministration. Eye V. GufCey Petroleum Co.
[Tex. Civ. App.] 16 Tex. Ct. Rep. 739, 95 S.

W. 622.

12. See § 2, post.
13. Bowden v. Jacksonville Elec. Co.

[F)a.] 41 So. 400.
14. Succession of Theriot, 116 La. 25, 40

So. 519. Administration held properly grant-
ed where there were a large number of heirs,
some of whom were minors and some non-
residents. Id.

15. See, also. Absentees, 7 C. L. 9. State
legislature held to have power to pass Burns'
Ann. St. 1901, §§ 2385-2390, it not being claim-
ed that statute was invalid if legislature had
power to pass any statute for that purpose
under the 14th amendment. Barton v. Kim-

merley, 165 Ind. 609, 76 N. E. 2'50. Laws
1896, p. 434, c. 246 (Code 1904, § 234), held
to be in violation of art. 23 Md. Bill of
Rights and the 14th amendment to the Fed-
eral constitution, in that It is unreasonable
and because it makes the decision of the
court that the absentee is dead conclusive as
to him and does not require an inquiry as to
the fact of death, or adequately provide for
ihe protection of the absentee's rights should
he be alive. Savings Bank v. Weeks [Md ]
64 A. 295. Code 1904, p. 1786, providing that
if a resident absents himself from the state
for seven years successively he shall be pre-
surned to be dead in any case where his
death shall come into question, unless proof
be made that he was alive within that time,
if construed in connection with Code 1904, pp.
1160, 1352, which provide for the granting
-of letters of administration on a decedent's
estate so as to authorize the administration
of an absentee's property during his life-
time without his knowledge or consent and
in a proceeding in which he is not a party
and of which he has no notice, is repugnant
to Const. U. S. Amend. 14. Seldon's Ex'r v.
Kennedy, 104 Va. 826, 52 S. E. 635

16. See 5 C.'L. 1185.
ir. Where administration has in fact been

granted in two or more states. In re Wil-
liam's Estate [Iowa] 107 N. W. 608.

18. Administration in Washington held
principal one where widow moved into that
state after testator's death, and bulk of prop-
erty was in that state and was to be used
in establishing a charity there, though tes-
tator and two of the executors were residents
of Oregon. Rader v. Stubblefleld [Wash.] 86
P. 560.

19. See 5 C. L. 1185.
30. Turner v. Wallace [Tex.] 14 Tex Ct

Rep. 977, 92 S. W. 31, afg. 89 S. W. 432.
I'l. Where superior court denies probate
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A special administrator may generally be appointed when there is delay in

granting letters testamentary or of administration for any cause."

Limited admmistration.—In. New York letters may be issued limited to the

prosecution of a right of action given to the executor or administrator by special

proTisdon of law.^'

§ 2._ Jurisdiction and courts controlling administration.'^*—Courts of pro-

bate generally have only such powers as are conferred upon them by statute, and

such as are necessarily incidental thereto." In many states their jurisdiction over

the estates of decedents is exclusive." In some states provision is made for the

removal of proceedings to a court of general jurisdiction where the probate judge

is disqualified." The jurisdiction of the various courts over proceedings for the

removal of a representative,^^ to selP» or partition realty,^'' to recover property

to the -will, It Is not authorized to appoint

an administrator with the will annexed. In

re Bouyssou's Estate [Cal. App.] 84 P. 460.-

23. Under Code Civ. Proo. § 2500, held that

court had no Jurisdiction to make such an

appointment pending a will contest where
persons instituting contest had no right to

do so, the words "from any cause" meaning
any legal cause. State v. District Ct. [Mont.]

85 P. 1022. vyidow could not confer such ju-

risdiction, and hence was not estopped to ob-

ject to appointment of another person be-

cause she herself asked to be appointed. Id.

23. Code Civ. Proc. § 2664. In re Halll-

gan's Estate, 50 Misc. 481, 100 N. T. S. 622.

24. See 5 C. L. 1185. See, also. Jurisdic-

tion, 6 C. L,. 267.

25. Surrogate. In re Thompson, 184 N. T.

S. 36, 76 N. E. 870. The district court, sit-

ting as a court of probate, is limited by the

provisions of the statute in the exercise of

its jurisdiction. In re Tuohy's Estate [Mont.]

83 P. 486. Has by implication all power In-

cidentally necessary to exercise those ex-

pressly conferred. State v. District Ct.

[Mont.] 86 P. 269.

26. The probate court has exclusive juris-

diction of the settlement of estates subject

to appeal to the district court for review
of any proceeding had therein. Abrams v.

"White [Idaho] 83 P. 602. Oversight and di-

rection of settlement of estates is committed
to district courts, and supreme court will not
Interfere therein except upon a clear and
satisfactory showing that justice demands it.

Wheeler v. Long, 128 Iowa, 643, 105 N. W.
161.

27. Where proceeding Is removed to coun-
ty or circuit court under Rev. St. 1899, § 1760,

it does not lose its probate character but is

governed by administration law, except in

matters of practice. Keele v. Keele, 118 Mo.
App. 262, 94 S. W. 775.

28. On petition for revocation of letters

and for appointment of petitioner as admin-
istratrix on ground that she was decedent's
widow, held that surrogate had jurisdiction

to determine whether there had been suffi-

cient service of process to give supreme
court jurisdiction to annul petitioner's mar-
riage in a trial on default. In re McGar-
ren's Estate, 98 N. T. S. 415.

29. Massaclinsetts; Power to authorize
sale of realty to pay debts is in probate court
under Rev. Laws, c. 146, §§ 6-8, and supreme
court cannot direct or control it In this re-

gard by determining "what property shall be
sold first In suit by representative for in-

structions. Robinson v. Cogswell [Mass.]
78 N. B. 389.
North Carolina: Superior court as court of

general equity jurisdiction held to have alone
had jurisdiction to direct sale of realty to-

create fund to pay debts and thereby pre-
serve the personalty in accordance with an
agreement by the Interested parties. State
V. Settle [N.'C] 54 S. E. 445.

Tennesseet The circuit and chancery
courts have concurrent jurisdiction with the
county court to sell lands for the payment
of a decedent's debts after the exhaustion of
the personalty. Shannon's Code, §§ 4000-
4003, 6071, 6112, construed-. Bashaw v. Tem-
ple, 115 Tenn. 696, 91 S. W. 202. Suit Is

maintainable in the chancery court w^here the
proper steps have not been taken to have
the estate administered as Insolvent, though
the property of the estate is of less value
than $1,000. Id. "Where the estate has been
declared Insolvent and is worth less than
$1,000, the county court has exclusive ju-
risdiction over its administration, and hence,
though an appeal lies to the circuit court
from an order dismissing the petition of the
administrator alleging the insolvency of the
estate and praying for a sale of the lands,
that court has no Jurisdiction to decree a
sale of the lands and have the same sold by
the clerk, but after settling the controversy
must remand the cause to the county court
for further proceedings. Shannon's Code §§
4066-4094, 4879, construed. Harness v. Hugh-
ett [Tenn.] 97 S. "W. 68.

30. Probate court has no jurisdiction to

decree partition where the lands are not
susceptible of division Into equal parts, or
parts of equal value, and hence has none
where the parties own unequal interests.
Bozone v. Daniel [Ala.] 39 So. 774. Original
Jurisdiction of courts of equity to partition
lands among joint owners or tenants In com-
mon is not taken away by Code 1896, § 3178,
conferring jurisdiction on probate court to
sell land held by joint owners or tenarfts
in common in certain cases, but two courts
have concurrent jurisdiction In regard to
all matters in regard to which statute con-
fers authority on probate court. Id. An
executor may file a bill in the chancery
court. Code 1896, §§ 3185, 3187, 3262, con-
strued. Scliuessler v. Goodhue [Ala.] 41 So.

958.
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conveyed by decedent during his lifetime/^ to determine adverse claims to property

held by the representative/^ for the setting off of the widow's award/^ for an ac-

counting by the representative/* for the settlement and distribution of estates/' to

31. The probate court being without pow-
er to reach property which decedent was
fraudulently induced to convey or to create
liens or enforce transfers, equity has juris-

diction to grant appropriate relief in a suit

for that purpose on ground that there is no
adequate remedy at Jaw. Marsh v. Marsh, 78

Vt. 399, 63 A. 159.

32. New Jersey: Orphans' court held to

have no jurisdiction to determine equitable
ownersjiip of a note inventoried as assets
of the estate and claimed by petitioner to
have taken the place of a previous note
made by the same maker to a person previ-
ously deceased, which petitioner claimed
had been given by the la.tter to the intes-
tate for life and on her death to petitioner,
petitioner's remedy being by a suit in equity
against the maker or his representatives,
who were not parties to the proceeding in

the orphans' court. In re Ferdon's Estate
[N. J. Bq.] 62 A. 551.

Texas: Vendor rescinded contract of sale
after vendee's death and instftuted suit of
trespass to try title to recover the land
against the vendee's widow individually and
as administratrix of his estate and caused
the land to be sequestered. The administra-
trix, in her official capacity and under order
of the county court, replevied it and con-
tinued in possession under a replevy bond
until final judgment was rendered in favor
of the vendor. Held that an action by the
vendor for the rents of the land pending the
suit was to be treated as one asserting an
adverse claim of pwnership to property un-
lawfully withheld by the administratrix, and
not as one to collect a debt due by the estate
so that the district and not the county court
had Jurisdiction, and it was immaterial that
administratrix's final account had not been
approved and the estate closed. Fidelity &
Deposit Co. V. Texas Land & Mortg. Co. [Tex.
Civ. App.] 14 Tex. Ct. Rep. 183, 90 S. W. 197.

33. Probate court has jurisdiction to de-
termine which of two claimants is entitled
thereto. Field v. Field, 117 111. App. 307.

34. Cnlifornla: Right of administrator to
compensation and to be reimbursed for ex-
penses, etc., can only be determined by pro-
bate court, and sureties are not entitled to
credit therefor in an action on bond before
such determination. Blizalde v. Murphy
LCal. App.] 87 P. 245.

New Jersey! The court of chancery has
jurisdiction to require an accounting by the
representative, but, while paramount, its ju-
risdiction is to some extent concurrent with
that of orphans' court. Ker v. Banta [N. J.

Eq.] 63 A. 550.
NcAV York! Surrogate's court held proper

tribunal in which to take account of exec-
utor and testamentary trustee under Code §

2514, subd. 11. Meeks v. Meeks, 100 N. Y. S.
667. The supreme court has concurrent ju-
risdiction with the surrogate's court to call
an executor or administrator to account, and
will entertain an action for that purpose
when it is shown that the circumstances of

the case are such as to require relief of a
nature which could not be obtained in the
surrogate's court. Citizens' Central Nat.
Bank v. Toplitz, 98 N. Y. S. 826. An actual or
probable attack upon the validity of an as-
signment of a legacy or distributive share,
concerning which surrogate's court has no
jurisdiction to adjudicate, would constitute a
circumstance authorizing the supreme court
to entertain the action. Id. Action by as-
signee in supreme court should be one for
an accounting. Id. Complaint alleged that
two legatees assigned to plaintiff their shares
in the estate and authorized administrator
to retain from any distribution their shares
and to pay tlierefrom a note given by them
to plaintiff in case same had not been paid,
that assignment was presented to admin-
istrator who accepted it and "promised and
agreed" to comply with its provisions, that
administrator was notified that note had not
been paid, and that more than sulHcient
money to pay note had come into his hands,
which he had paid over to legatees. Held
that complaint would be dismissed, it appear-
ing that defendant still had in his hands
more than enough money, belonging to leg-
atees to pay plaintiff, the agreement not be-
ing binding on defendant personally, and the
complaint not being framed for an account-
ing, which was necessary. Id. Upon the
judicial settlement of the accounts of an
executor or trustee, the surrogate has full
power to pass upon all questions necessarily
involved in such accounting, whether they
refer to realty or are confined to personalty,
and hence may construe a will of realty. In
re Bruchaeser's Estate, 49 Misc. 194, 98 N. Y.
S. 937. Question whether executor and tes-
tamentary trustee had paid over the ivhole
or only a part of a legacy claimed by a bene-
ficiary held within the power of the surro-
gate to determine, and complaint in action
in supreme court to compel an accounting
and to set aside decrees of surrogate con-
firming previous accounts dismissed. Meeks
v. Meeks, 100 N. Y. S. 667. On settlement of
accounts has Jurisdiction to determine
whether claim has been rejected or allowed.
In re Jacobs, 109 App. Div. 293, 96 N. Y. S.
133.

35. Illinois: The court of probate has
jurisdiction, notwithstanding the absence of
special statutory enactment, to ascertain and
determine by decree the heirs of an estate
over which it has- jurisdiction. Ford v. Ford,
117 111. App. 502.
Maryland: Authority to superintend the

distribution of the estate necessarily involves
authority to determine what is to be dis-
tributed, and hence ' what are assets, and
where there is a will, who are the legatees
and what is given them by the will. Galla-
gher V. Martin, 102 Md. 115, 62 A. 247. Un-
der Code Pub. Gen. Laws art. 93, § 234. or-
phans' court has authority to determine
whether legacy was adeemed. Id. Held er-
ror to dismiss petition of executor to set
aside account showing that legacy was dis-
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determine conflicting interests of heirs or distributees and third person? ,'" to settle

controversies in regard to advancements,^^ over suits by legatees to recover their

legacies/^ and on bonds given to secure their payment/" and to determine questions

incidentally involved in such proceedings, is largely regulated by statute and varies

in the different states. The same is true in regard to the equitable jurisdiction of

courts of probate.*"

tributable to legatee and to revoke former
order setting aside account, witiiout a liear-

ing on question wliether legacy had been
adeemed as alleged in such petition. Id.

Minnesota: Under Laws 1901, p. 567, c. 346,

§ 1, as amended by Laws 1903, p. 29, c. 23,

providing for the determination by the pro-
bate court of the descent of realty and the
making of a decree for its distribution on a
petition showing that more than Ave years
has elapsed since the death of the person
owning it or any interest therein, and that
no will has been probated and no adminis-
tration granted in the state on his estate,
held that probate court of any county where-
in lies any part of the lands of a decedent
in which a proper petition is filed has juris-

diction to determine the descent of all land's

of the decedent in the estate and decree dis-
tribution thereof, though part of them may
lie in other counties. Chadbourne v. Alden
[Minn.] 107 N. W. 148.
NeTv Jersey! The orphans* court has am-

ple jurisdiction, upon the application of any
party in interest, to make just distribu-
tion of the estate in accordance with the
directions of the will and to enforce its de-
crees with like effect to those of the court
of chancery. P. L. 1898, p. 781, § 173. Wyck-
ofC V. O'Neil [N. J. Bq.] 63 A. 982.

North Carolina: Probate and superior
courts have concurrent jurisdiction in suits
for the settlement of estates, the latter
court being one of general equitable juris-
diction. Laws 1876-77, p. 447, c. 241, § 6.

State V. Settle [N. C] 54 S. E. 445.

Texas: Estates must be administered in

county court, and hence judgment of district

court directing manner of distribution held
erroneous. Smart v. Panther [Tex. Civ. App.]
15 Tex. Ct. Rep. 448, 95 S. "W. 679.

36. California: While probate courts have
all the powers of courts of equity in the set-
tlement of ^states to determine the conflict-
ing interests of heirs and lienors, such inter-
ests can only be determined in an appropriate
proceeding under proper pleadings. In re
Heeney's Estate [Cal. App.] 86 P. 842. Where
two of the heirs paid off a mortgage on
property of the decedent and procured an
assignment of the note and mortgage to an-
other heir, and latter and one of the others
died, held that the respective rights of the
heirs could not be determined in a proceed-
ing for the settlement of the final accounts
of the other who was subsequently appoint-
ed administrator. Id.

Illinois: Probate court has no power to
determine the validity of collateral agree-
ments between legatees or devisees executed
subsequent to the death of the ancestor and
to adjust the equities arising therefrom, but
its sole province is to see that the will of the
testator Is executed in the manner therein
provided. Teel v. Mills, 117 111. App. 97.

Missouri: The probate court has no juris-

diction to determine the conflicting claims
of distributees and outside parties to funds
In the hands of an administrator awaiting
distribution. Conflicting claims between ad-
ministrator and decedent's husband to sur-
plus resulting from sale of realty, which was
deeded to wife for life with remainder to
husband after payment of her debts and
funeral expenses. In re Winnegar's Estate,
118 Mo. App. 445, 94 S. W. 833.
Pennsylvania: The power of the orphans'

court to distribute includes the power to de-
cide all questions necessary to a proper dis^
tribution, and in a proceeding for distribu-
tion of proceeds of sale of realty among
devisees it may determine the validity and
effect of a conveyance by a devisee to a
third person. In re King's Estate [Pa.] 64
A. 324.

Neiv York: Surrogate has no jurisdiction
to try the issue as to whetlier, as between
the widow personally and the creditors of
her deceased husband, any part of the pro-
ceeds of an insurance policy on the hus-
band's life was charged with a lien in favor
of his creditors under Laws 1896, p. 228,
c. 272, § 22. In re Thompson, 184 N. T. S. 36,
76 N. E. 870.

37. Code 1896, providing tliat controversies
in regard to advancements are cognizable
before the probate court, etc., held to refer
only to controversies as to whether advance-
ments have been made or not, and their
amounts, and not to authorize that court in
partition suits to adjust and equalize ad-
vancements among tenants in common where
the lands descend from a common ancestor.
Bozone v. Daniel [Ala.] 39 So. 774. V\'here
only interest parties had in land was right
under a decedent's will to a distributive
sharB >n the proceeds of the sale thereof,
subject to a deduction to be made on ac-
count of advancements, held that the probate
court had no .jurisdiction to adjust such mat-
ters in the statutory proceedings to sell
lands for partition among joint owners.
Greer v. Herren [Ala.] 41 So. 783.

38. The court of chancery has jurisdiction
notwithstanding the pendency of administra-
tion proceedings in the orphans' court. Wyck-
ofE v. O'Neil [N. J. Bq.] 63 A. 982. The
orphans' court has jurisdiction, the proceed-
ings being in all respects governed by the
rules and practice of the court of chancery
in similar suits. P. L. 1898, p. 787, § 192. Id.

39. District court and not county court
has jurisdiction of an action on a bond con-
ditioned on payment to the obligee of the
amount of her legacy under a will when the
will was established, which was executed
for the purpose of preventing and did pre-
vent the appointment of an administrator
with the will annexed. Hummel v. Del Greco
UTex. Civ. App.] 14 Tex. Ct. Rep. 246, 90 S.

W. 339.

40. Illinois: Possesses no general ehan-
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The death of the decedent" and the existence of property or assets within

the county are necessaTry prerequisites to jurisdiction.*^ So, too, the existence of

assets within the state is a condition precedent to the administration of the estate

of a nonresident.*' In case there is property within two or more counties the courts

of all of them have concurrent jurisdiction,** but the one to which application for

letters is first made will retain the jurisdiction so acquired to the exclusion of

tlie others.*' A right of action for death by wrongful act is generally held to be

assets within these rules,*" though there seems to be some conflict of authority in

eery Jurisdiction though clothed with equi-
table powers to a certain extent. Teel v.

Mills, 117 111. App. 97.

MissouTi: Has no Jurisdiction to award
equitable relief and hence Its judgment, and
that of circuit court on appeal, allowing a
claim, were nullities where allowance called
for exercise of powers of court of equity to

set aside a contract between decedent and
claimant. Ivie v. Ewing [Mo. App.] 96 S. W.
4S1.

Olito: Where a claim by a divorced wife
against estate of deceased minor child for
past maintenance and support is presented
to the probate court under Rev. St. § 6100,
there is drawn to that court the chancery
jurisdiction necessary to a complete exer-
cise of the jurisdiction specially conferred
by the statute. Spink v. Spink, 7 Ohio C. C.

(N. S.) 89.

41. Probate proceedings on the estate of

one who is not dead are void and he may
recover the property taken possession of by
the administrator provided he commences an
action therefor "within the time fixed by the
statute of limitations. Fay v. Costa [Cal.

App.] 83 P. 275. Action held barred by Code
Civ. Proc. § 338, where it was not commenced
until more than three years after plaintiff

discovered the facts. Id. On discovering
facts plaintiff procured a decree In superior
court annulling probate proceedings and di-

recting administrator to return to plaintiff

all the property received by him In that
capacity. Defendant subsequently procured
a writ of review from supreme court which
thereafter set aside and annulled the decree
of the superior court. Held that th'b decree
was not "reversed on appeal" within the
meaning of Code Civ. Proc. § 355, so as to
suspend the running of limitations and give
plaintiff a year within which to commence a
new action. Id., The grant of administra-
tion on, and the appointment of an admin-
istrator for, the estate of a living person is

absolutely null and void from the beginning
for all purposes whatsoever for want of
jurisdiction of the subject matter. Payment
to administrator in such case would be no
defense. In re Clark's Estate [Vt] 64 A. 231.

43. Administration on the estates of non-
residents may be had in any county In which
he left property. Code Civ. Proc. § 1294,
Bubd. 3. Dungan v. Superior Ct. [Cal.] 84
P. 767. Corporate stock is, within the mean-
ing of § 2476, subd. 3, property within the
county where tlie corporate property is, or
where the corporation has its principal place
of business. In re Arnold, 99 N. T. S. 740.
Evidence held sufficient to justify finding
that deceased left property In county so that
court had jurisdiction, under Rev. St. 1898,

§ 3819, to appoint public administrator to

take charge of his estate pending applica-
tion by those entitled to letters. Jordan v.

Chicago & N. W. R. Co., 125 Wis. 581, 104
N. W. 803.

43. V. S. 2326, 2327. Church's Bx'r v.
Church's Estate, 78 Vt. 360, 63 A. 228. An-
cillary letters can only be granted w^here
there are assets to be administered or where
there is some right or purpose of the estate
to be subserved thereby, within the jurisdic-
tion where such administration Is sought.
Cooper V. Gulf, etc., R. Co. [Tex. Civ. App.]
15 Tex. Ct. Rep. 9, 93 S. W. 201.

44. Where nonresident left personalty in
several counties and realty in another coun-
ty and no ancillary administration had been
issued in the state, held that surrogate's
courts of counties In which he left personalty
had concurrent jurisdiction to issue letters.
Code Civ. Proc. §§ 2476, 2477, construed. '

In re Arnold, 99 N. T. S. 740.
45. Code Civ. Proc. | 1295. Dungan v.

Superior Ct. [Cal.] 84 P. 767. The filing of a
proper petition with the clerk of the supe-
rior court constitutes the making of an ap-
plication within the meaning of this section.
Id. Constitutional provision conferring pro-
bate jurisdiction on the superior courts does
not mean that all the superior courts In the
state have concurrent jurisdiction In every
particular probate matter, but legislature has
authority to prescribe by general laws rules
for determining what particular court shall
exercise such jurisdiction In any particular
estate. Id. Where public administrator of
one of two counties In which decedent leaves
property files petition for appointment, court
of that county has exclusive jurisdiction of
the estate pending proceedings thus insti-
tuted, and court of another county has no
jurisdiction to grant letters to Its public
administrator. In re Dajrls' Estate [Cal.]
87 P. 17. Prohibition will lie where a su-
perior court assumes jurisdiction of the ad-
ministration of an estate of a nonresident
in spite of the fact that an application for
letters has previously been made In another
county, the remedy by appeal being Inade-
quate. Dungan v. Superior Ct. [Cal.] 84 P.
767. The public administrator who has been
appointed administrator by the court In
which the application was first made, and
the next of kin, have a sufficient beneficial
interest to enable them to apply for the
writ. Id.

46. Relter-Conley Mfg. Co. v. Hamlin
[Ala.] 40 So. 280; Young's Adm'r v. Louisville
& N. R. Co. [Ky.] 89. S. W. 475. A personal
representative may be appointed for a non-
resident decedent killed in the state through
negligence, though he has no other property
in the state. Id. While cause of action
given by Rev. St. Wyo. 1899, |§ 3448, 3449,
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this regard.^^ It has been held that a statutory right of action for personal injuries

which survives to the injured party's personal representatives cannot be made the

basis of an administration in a foreign state.** A court, ordinarily, has no juris-

diction to compel an accounting by a foreign representative, nor to determine

matters necessarily involving such an accounting.*" Jurisdiction over the person'

may be acquired by appearance as in other cases."" In states where the probate

court has no jurisdiction over trusts, its jurisdiction ceases when the estate has been

fiilly settled and distributed and the representative discharged, though he retains

property as testamentary trustee.^^

Jurisdiction of courts of eqwity.^^—The jurisdiction of courts of equity over

proceedings to sell realty, for an accounting, to recover legacies and the like, has

already been treated."' Equity does not acquire jurisdiction over a suit for con-

version of property from the mere fact that one of several defendants is an execu-

tor."* A general creditor of a decedent cannot sustain a bill in equity on a purely

legal demand unless he shows that he has exhausted his legal remedy, or that such

remedy, for some good cause, would be inadequate or unavailing."" A bill filed by a

general creditor against the administrator and heirs, which does not seek to charge

the decedent's realty and to subject the same to the payment of his debts, is bad on
demurrer if it fails to show that there are assets in the hands of the administrator

to be administered."" Eqtiity generally has jurisdiction to review the proceedings of

the probate court and to set aside its judgments where fraud has been practiced

on the court or the other party."' In some states, any person interested in the

is not a general asset of the estate, it Is a
sufficient asset for the purpose of appoint-
ing an administrator. In re Lowham's Es-
tate [Utah] 85 P. 445.

47. Where decedent was injured on de-
fendant's railroad in Indian Territory and
subsequently died in Oklahoma where he re-

sided, and left no kin and no property In

Texas, held that the right of action for death
by wrongful act given his personal repre-
sentatives for the benefit of his widow and
next of kin by Mansf. Dig, §§ 5225, 5226, in

force In Indian Territory, was not assets in

Texas in which state defendant was domi-
ciled, and county court of that state had no
jurisdiction to appoint administrator for

sole purpose of enforcing it. Cooper v. Gulf,
etc., R. Co. [Tex. Civ. App.] 15 Tex. Ct. Rep.
9, 93 S. W. 201.

48. Mansf. Dig. § 5223, In force in Indian
Territory, providing that for wrongs done -to

the person or property of another an action
may be maintained against the wrongdoers
by the injured party or by his executor or
administrator after his death, is a local law,
having no extraterritorial effect, and cannot
be enforced In courts of Texas. Cooper v.

Gulf, etc., R. Co. [Tex. Civ. App.] 15 Tex. Ct.

Rep. 9, 93 S. W. 201. Hence right of action
given thereby for damages for personal in-

juries, which survives to the injured party's
personal representatives after his death,

does not confer jurisdiction on Texas courts
to appoint an administrator for sole purpose
of collecting such a claim against a Texas
corporation resulting from injuries received
by*a resident of Oklahoma in Indian Terri-
tory, no such right of action existing under
the laws of Texas. Id.

49. On application for sale of realty of

Infants, held that court was without jurisdic-

7 Curr. Law.—88.

tion to adjudicate on claim of their mother
for money expended for their support based
on her dealings as administratrix with the
estate of her husband, she having been ap-
pointed as such administratrix by the courts
of a foreign state, and a settlement of her
accounts being necessary to an adjustment
of her claim. In re Wyckoff, 50 Misc 190
100 N. T. S. 417.

'

50. Proceedings for distribution. Ford v
Ford, 117 111. App. 502.

51. Orphans' court has no power to im-
pose a proctor's fee, allowed in a suit to
vacate probate of the will, on funds remain-
ing in hands of executor as testamentary
trustee. In re Meyers' Estate [N. J. Bq.]
64 A. 137.

'

62. See 5 C. L. 1189. See, also, Equity,
7 C. L. 1323; Jurisdiction, 6 C. L. 267.

63. See ante, this section.
,

64. Does not give court jurisdiction of a
suit for the wrongful cutting, carrying away,
and conversion of timber from the public
domain, where complainant's bill shows that
the estate is solvent and no discovery of as-
sets is sought. United States v. Bitter Root
Development Co., 200 U. S. 451, 50 Law Ed.

, afg. [C. C. A.] 133 F. 274.

55. Bill by administrator with the will
annexed against heirs and adininistrator of
one to whom distribution was made before
the discovery of a will and who was en-
titled- to nothing under the will, held de-
murrable. Crawford's Adm'r v. Turner's
Adm'r, 58 "W. Va. 600, 52 S. B. 716.

56. Bill by administrator with will an-
nexed against heirs and administrator of one
to whom distribution was made before a
discovery of the will and who was not en-
titled to anything under the will, held de-
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estate majr have the administration transferred to a court of equity without assign-

ing an}"- cause for equitable interposition, providing the probate court has not yet

taken jurisdiction for the special purpose of final settlement.^* If the probate

court has taken such jurisdiction, however, no removal can be had unless some ex-

clusive ground of equity cognizance is shown, or some fact averred because of which

tlie powers of the probate court are inadequate.'^" The bill need not aver that de-

cedent died or that the estate has assets in the county in which administration is

pending.*" Where courts of equity and the probate court have concurrent jurisdic-

tion, the court first obtaining jurisdiction will retain it to the exclusion of the

other, in the absence of special circumstances rendering the jurisdiction at law in-

adequate." As in other cases, the court having rightfully assumed jurisdiction, will

murrable. Crawford's Adm'r v. Turner's
Adm'r, 58 "W. Va. 600, 52 S. B. 716.

57. Will relieve the hairs against a judg-
ment obtained against tlie administrator by
collusion with him or from a failure on his

part to use proper diligence to defend the
suit, unless it was for a valid and subsisting
claim. Refusal of relief lield error. Patte-
son V. Carter [Ala.] 41 So. 133. Where pro-
bate court found that claim of estate on
certain notes, given for money advanced to

the maker to purchase certain land, could not
be realized in money or property and order-
ed the same to be sold, held that
tlie court having had jurisdiction to

make the order and tliere being no
evidence of fraud in procuring it or in mak-
ing the sale, the chancery court would not
set aside such sale. Dorsey v. Connerly
[Ark.] 92 S. W. 771. Equity will not lend its

aid in an original proceeding in the district

court involving the settlement of an estate

unless it is shown that fraud has been per-
petrated in the probate court. Is not sufB-

cient that party has permitted statutory time
to run against an appeal. Abrams v. White
[Idaho] 83 P. 602. The particular act and
tiling constituting the fraud must be defi-

nitely and positively alleged, and that the
party is without remedy elsewhere tlian in

a court of equity. Complaint held demur-
rable. Id. The district court has jurisdiction

of a suit, brouglit" after the administration
has been closed and the executor fully dis-

cliarged, by a devisee to set aside a sale of

land by the executor to his surety on tlie

ground of fraud. Suit by one who was minor
when sale was made and was unrepresented
in the proceedings, and in which relief de-
manded was setting aside sale, canceling
deed, placing plaintiff in possession, decree-
ing partition, and awarding damages for

rents and profits. Fincke v. Bundrick, 72

Kan. 182, 83 P. 403. Equity has jurisdiction

to set aside a judgment of the probate court
for fraud practiced for the purpose of mis-
leading the court into assuming jurisdiction,
or proceeding witli the trial of a cause over
which jurisdiction has been obtained, and
whicli has misled both the court and the
opposing party into acting as neither would
otherwise have done, provided such opposing
party has been free from actual negligence,
has acted with due diligence in discovering
tlie fraud, and Is without legal remedy in

the proceeding in whlcli the judgment was
obtained. Fitzpatriek v. Stevens, 114 Mo.
App. 497, 89 S. W. 897. Judgment allowing

claim may be set aside in suit by adminis-
trator where note on which it was based
had been paid by decedent in his lifetime,
but administrator had no knowledge of that
fact or of any facts putting him on inquiry,
and claimant made a false affidavit that
claim was due, an affidavit being necessary
to give probate court jurisdiction to pass on
the claim. Id. Remedy provided by Rev.
St. 1899, § 214, requiring probate court to
vacate allowance of claims in certain cases
on application of the administrator within
four months after such allowance is made,
is not exclusive in case of fraud but is con-
current with that afforded by suit In equity
to set aside judgment of allowance. Id.
Limitation imposed upon representative's
right to sue in equity to set aside Judgment
for fraud Is that fixed by Rev. St. 1899, §
214. Id. Equity will not entertain bill to
set aside decree of distribution and declare
will under which it was made void, unless
under extraordinary circumstances where
fraud or a breach of trust extrinsic to the
proceedings is shown. Goodrich v. Ferris,
145 F. 844. Such a case held not to have
been shown by allegation that complainant,
who was not an heir, but claimed an interest
in estate through liis deceased wife, was
told by executor after her death that she
had no interest in the estate, which was true
under will previously probated without ob-
jection, which gave her a life estate only.
Id.

5S. Bill held sufficient. Cloquitt v. Gill
[Ala.] 41 So. 784. Fact that will devised and
bequeathed property to defendant, who was
also administrator, for life, held no obstacle
to assumption of administration by court of
equity, particularly where the bill is filed by
the remainderman and it is averred that de-
fendant has invested a part of the property
bequeathed in other property to which he
has taken title in his own name absolutely,
and in disregard of complainant's reversion-
ary rights. Bresler v. Bloom [Ala.] 41 So.
1010.

59. Cloquitt v. Gill [Ala.] 41 So. 784.
60. Those facts are referable only to issu-

ance of letters of administration by the pro-
bate court, to which alone Code 1896, § 65,
applies. Cloquitt v. Gill [Ala.] 41 So. 784.

61. To partition realty. Bozone v. Daniel
[Ala.] 39 So. 774. Court of chancery wilf not
Interfere with the jurisdiction of the or-
phans' court to compel accounting except for
some special cause. Held that administrator
with will annexed would not be decreed to
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retain it for the purpose of granting all necessary relief which, is within the scope

of the petition."^

Jurisdiction of Federal courts.^^—In cases where the requisite diversity of

•citizenship exists and the Jurisdictional amount is involved, the Federal courts

have jurisdiction to adjudicate and allow claims against the estates of decedents."*

' So, too, a Federal circuit court has jurisdiction of a suit by citizens of another state

to determine and award their shares in an estate where no part of the property has

passed into the hands of an administrator, or otherwise into the possession of a

state court, but is in part held by a receiver of the state court and in part by a sur-

viving partner as trustee of decedent's interest. "^ In such case the court may order

the payment of the money in its custody directly to the persons found entitled

thereto without the intervention of an administrator."'

§ 3. The persons wlio administer and their letters. A. Selection and nom-
ination.^''—^The executor named in the will has a right to the appointment unless

he is within the class of persons declared by the statute to be incompetent,"^ or

unless he renounces his right, either expressly"" or by failure to apply for letters

within the time prescribed by law.'" In case a corporation named as executor

merges with another and goes out of existence before the death of the testator, its

right to administer does not pass to its successor.^^ Conviction of an infamous

s,ettle his account in court of chancery where
no good cause was shown for requiring ac-

counting in that court, and it distinctly ap-
peared that it would be inequitahle to do so.

Ker y. Banta [N. J. Bq.] 63 A. 550. Court of

chancery will not exercise jurisdiction over
suits by legatees to recover legacies where
administration is pending, unless special

cause and good reason be shown therefor.

It is not the right of the party to change
the form of settlement at his pleasure, but
•chancellor must exercise his discretion in

the matter and judge as to the propriety of

interposing. Wyckoff v. O'Neil [N. J. Bq.}
63 A. , 982. Complainants held not to have
shown any need to resort to equity to se-

cure their rights. Id.

63. Where court has acquired jurisdiction

of a suit for partition between heirs, it

will adjust the question of advancements be-
tween them, the right being of equitable
cognizance. Bozone v. Daniel [Ala.] 39 So.

774. Decree confirming sale by commission-
er to administrator and directing latter to

•charge himself with the proceeds, pay debts,
a.nd account for and distribute the excess,
held not final so as to deprive court of juris,

diction, but court retained the cause for
further decrees, particularly in view of recital

to that effect in subsequent decree which could
not be collaterally attacked. Id. Where
superior court takes jurisdiction of proceed-
ing for sale of realty to create a fund to

pay debts and thereby preserve the personal-
ty in accordance with an agreement by the
interested parties. State v. Settle [N. C] 54

S. E. 445. Petition held sufficient to author-
ize court to retain jurisdiction for purpose
of making a full settlement and distribu-

tion of the estate. Id.

«3. See 5 C. L. 1188.

64. Federal courts of Wisconsin may ad-
judicate against executors appointed in that
state the amount of a claim against the
estate, the fund being in charge of the Wis-
consin state court, but will not order the

officers pf the Wisconsin state court to turn
over a fund under the control of that court
to the officer of another state court for ad-
ministration In the latter state. Graham v.
Lybrand [C. C. A.] 142 P. 109.

65, 60. Fourier v. McKinzie, 147 P. 287.
67. See 5 C. L. 1191.
68. Must ordinarily be appointed unless

he is Ineligible, or a statutory discretion in
the matter is given to the court either ex-
pressly or by implication. Breen v. Kehoe
[Mich.] 12 Det. Leg. N. 620, 105 N. W. 28.
Under Comp. Laws 1897, § 9310, must be
appointed if he is legally competent and will
accept, and gives required bond. Id.

69. Holding of orphans' court that son
had not neglected or declined to qualify as
executor, held correct. In re Berry's Bstate
[N. J. Bq.] 64 A. 136. Application for pro-
bate and letters signed and verified by his
proctor and adopted by him, held to disclose
his purpose to act, it being immaterial that
he did not personally sign and verify it. Id.
Trust company appointed ooexecutor with
decedent's son should not renounce merely
because requested to do so by the latter and
the legatees. In re MoManus' Estate, 212
Pa. 267, 61 A. 892.

70. Under P. L. 1898, p. 724, § 27, If he neg-
lects to prove will for 40 days after testator's
death, administration with the will annexed
will be granted to the next of kin, or, if
they will not accept it, to such other person
as will. In re Acker's Will [N. J. Bq.] 62
A. 556. The latter must act promptly and
waive their right to administration under
such circumstances by neglecting to assert
It until after the executor has applied for
letters. Id.

71. Right becomes vested only on the
death of the testator. Where a strictly bank-
ing corporation organized under general law
was named as executor, held that trust com-
pany with which it merged before testator's
death, and which was organized under a
spefcial law and had much wider powers.
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crime ordinarily disqualifies one from acting','^ but, in the absence of a statute to the

contrary, indebtedness to testator'^ or hostility to the beneficiaries under the will'*

does not. It is doubtful whether even the fact that the nominee has been guilty

of fraud in transactions with the testator will justify a refusal to appoint him."

In some states nonresidence is not a disqualification,™ in others it disqualifies one

absolutely,'' and in still others the appointment of a nonresident is discretionary."

Letters of administration on the estate of one dying intestate must be granted

to the person given preference by statute, unless he is within the statutory disquali-

fications.'" The right is generally given first to the surviving husband or wife,*"

then to the next of kin,^^ and then to creditors.*^ If none of these apply within the

time prescribed, the court may appoint any suitable person.^^ In some states the

had no right to petition for probate of dece-
dent's will. In re Stikeman's Will, 48 Misc.
156, 96 N. Y. S. 460.

73. A "crime rendering one Infamous ac-
cording to law" within the meaning of Code
Pub. Gen. Laws, art. 93, § 51, is one involv-
ing moral turpitude, or rendering the offend-
er Incompetent as a witness in court. Gari-
tee V. Bond, 102 Md. 379, 62 A. 631. One
convicted of making an overcharge for pros-
ecuting a pension claim in violation of Act
Cong. June 27, 1890, c. 634, § 4, 26 St. 183, Is

not guilty of such a crime, though subject to

Imprisonment in the penitentiary In the dis-

cretion of the court. Id. Even if Federal
courts would regard it as such, that fact is

immaterial in state courts. Id. Code Civ.

Proc. § 2612, providing that no person is

competent to serve as executor who at the
time the will is proved has been convicted
of an infamous crime, does not render one
so convicted incompetent where he has been
pardoned before will is proved. In re Ray-
nor, 48 Misc. 325, 96 N. T. S. 895.

73. Breen v. Kehoe [Mich.] 12 Det. Leg. N.
620, 105 N. W. 28.

74. Litigation between executor and leg-
atees prior to probate of will, resulting in

setting aside of deed made by testator to tiie

executor and giving it effect as a mortgage
only, and the consequent antagonism between
them, held not to disqualify him. In re
Aclcer's "Will [N. J. Bq.] 62 A. 556. Copy of
Aral decree in that litigation held of no
evidentiary force on issue of antagonism, in

absence of record of cause to which it re-
lated. Id.

75. Evidence held insufficient to show that
son nartied in will as Executor had been
guilty of fraud in transactions with testatrix,
even if such fact. If proven, would justify
court in refusing liim letters on ground that
he was an unfit person to act. In re Berry's
Estate [N. 'J. Bq.] 64A. 136.

76. In re Acker's Will [N. J. Bq.] 62 A.
656.

77. Act 1872, c. 3, § 18 (4 Starr & C. Ann.
St. Supp. 1902, p. 32), as amended by Acts
1897, p. 1, providing that no nonresident shall
be appointed or act as executor, is not in
conflict with U. S. Const, art. 4, § 2, provid-
ing that the citizens of each state shall be
entitled to all the privileges and immunities
of citizens in the several states, the right to
be appointed or act as executor not being a
privilege or immunity within the meaning of
that section (In re Mulford, 217 111. 242, 75

N. B. 345), nor is It in conflict with 111. Const.

art. 2, § 2, providing that no person shall be
deprived of life, liberty, or property without
due process of law (Id.).

78. Comp: Laws 1897, § 9317. Breen v.
Kehoe [Mich.] 12 Det. Leg. N. 620, 105 N. W.
28.

79. In re Greene's Estate, 48 Misc. 31, 96
N. Y. S. 98.

80. See 5 C. L. 1192, n. 89.
81. Under Civ. Code 1895, § 3367, subd. 2,

where there is no surviving husband or wife,
the next of kin of the intestate at the time
of his death, according to the laws requiring
relationship and distribution, is entitled to
letters. Raburn v. Bradshaw, 124 Ga. 553, 52
S. E. 922. In such case the law of relation-
ship should not be relied on to the exclu-
sion of that of distribution. Id. Other things
being equal, letters will be granted to person
who is entitled as distributee, in whole or
in part, of the residue of the estate after the
claims of creditors have been satisfied. In
re Randall's Estate [R. I.] 63 A. 806. A
stranger should not be preferred to the next
of kin except for good reasons. Id. Ne'xt
of kin who applies within 30 days after dece-
dent's death should be appointed if a suitable
person in preference to a stranger nominated
by some of the heirs, though latter is also
a suitable person. Peck v. Greene, 27 R. I.

487, 63 A. 489. Evidence held to sustain find-
ing that certain claimants were not sons and
grandsons, and that certain other claimants
were not brothers and sisters of deceased.
In re McClellan's Estate [S. D.] 107 N. W. 681.

83. Plaintiff In suit for damages pending
at decedent's death held a creditor within
meaning of statute authorizing creditors to
petition for letters when next of kin do not
do so, the question whether his action was
one in tort which abated at defendant's death
not being open for consideration on the ap-
plication for letters. Ex parte Conrad [S. C]
54 S. E. 799. It is only when none of the rela-
tives or next of kin will accept the appoint-
ment, or when no one of them applies within
three months after decedent's death, that
court is empowered to appoint a creditor
either on his own petition or that of another
creditor. Rev. St. 1898, §§ 3812-3815, con-
strued. In re Owens' Estate [Utah] 85 P.
277. Officer of a real estate company which
was a creditor of the estate held not to be
for that reason a creditor within meaning of
the statute. Id.

83. County court of a county in which a
nonresident intestate is killed through neg-
ligence and who at the time has no next of
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trustee of an insane person is entitled to administer on an estate where such insane

person would have been entitled to do so if competent.'* Treaties with foreign

countries sometimes provide that their consuls shall be entitled to administer on

the estates of their subjects who die intestate in this country.^° In the appoint-

ment of a dative testamentary executor of a nonresident in Louisiana, the widow
who has been appointed administratrix with the will annexed by the court of the

domicile will be preferred to a citizen whose status as a creditor has not yet be-

come fixed.** As between persons equally entitled the appointment is generally

discretionary with the court.^'' In some states males are preferred to females in

such ease/* and in others the person selected by a majority of the distributees must
be appointed.*" In some states letters may be granted to one or more competent

persons not otherwise entitled thereto when the person entitled consents to be joined

kin, distributee, or creditor residing In the
state, may appoint an administrator at tiie

first term of court succeeding the death, St.

190,'i, § 3897, providing that "if none of the
persons named In § 3896 apply at the second
county court from the death of the intestate
the court may grant administration to a
creditor or to any other person in his discre-
tion, Iiaving no application where those given
the preference are disqualified by nonresl-
dence. Young's Adm'r v. Louisville & N. R.
Co. [Ky.] 89 S. "W. 475. After second county
court administrator so appointed may only
be removed for cause. Id.

84. Where such insane person was en-
titled to the residue. Boyd v. Cloud [Del.]
62 A. 294.

85. Under the "most favored nation
clause" (art. 8) of the treaty of Dec. 6-18,

1832, between Russia and the United States
(8 Stat. 448), when construed in connection
with the treaties between the United States
and the Argentine Republic of July 10, 1853
<10 Stat. 1000'), and between the United States
and Costa Rica, of July 10, 1851 (10 Stat.

921), held that the Russian vice-consul was
entitled to be appointed administrator of a
Russian subject dying Intestate and leaving
personalty to the exclusion of the public ad-
ministrator. In re "Wyman, 191 Mass. 276,

77 N. B. 379. Treaties prevail over Incon-
sistent provisions of state constitutions and
statutes. Id. Treaties held not to be beyond
the jurisdiction of the treaty making power.
Id.

SO. Succession of Henry, 116 La. 202, 40
So. 253.

87. Action of trial court In selecting one
of two opposing nephews of deceased as ad-
ministrator will not be reversed where evi-
dence establishes the fitness of the party
chosen, and that he.was the relative to whom
deceased was most closely attached and with
who'm he had lived for many years. Succes-
sion of fherlot, 116 La. 25, 40 So. 619. Where
four next of kin who were equally entitled to
appointment under Cobbey's Ann. St. 1903,

§ 5043, Comp. St. 1903, c. 23, § 178, could not
agree as to who should be appointed, court
held to have discretion as to which one of
the persons named by next of kin he should
appoint. In re Scott's Estate [Neb.] 106 N.
W. 1003. Rehearing denied. In re Scott's
Estate [Neb.] 107 N. W. 1004. Nearness of
relationship and consequent preponderance
of interest are not necessarily controlling in
the selection of an administrator from among

3
rival claimants belonging to the same stat-
utory class unless other things are equal. In
re Davis' Estate, 48 Misc. 489, 96 N. Y. S. 1106.
Where both applicants for appointment as
administrator with will annexed belonged to
third class of those entitled to letters under
Code Civ. Proc. § 2643, held that, where four
grandnephews, together representing one-
fourth of the estate, requested the appoint-
ment of one of their number, he would be
appointed in preference to a niece who rep-
resented an equal, interest and requested
that letters be issued to her, the estate being
involved in litigation and the niece being a
married woman whose private interests
might conflict with her duties as representa-
tive. Id. As between parties of equal suit-
ability and statutory rights, a court may
well choose the one possessing the confidence
of and desired by the major portion of the
beneficiaries of the trust. Sargent v Corb-
ley, 7 Ohio C. C. (N. S.) 226. Where the ap-
pointee answers the requirements of the
statute as to suitability and qualification, the
fact that another court on the same showing
might have made a different selection is not
proof of abuse of discretion, neither does it
furnish any ground to review such appoint-
ment. Id. A rifle of the probate court not
to appoint a resident of another county Is
not a principle of law but is of the court's
own making, and while it should be gener-
ally and impartially applied, it need not be
a bar to an act which- a sound exercise of
the court's discretion dictates, and a waiver
of or departure from such rule is not an
abuse of discretion. Id.

88. Where several persons are within
same degree of kindred. Code Civ. Proc. §
2660. In re Greene's Estate," 48 Misc. 31, 96
N. Y. S. 98. See, also, In re Davis' Estate, 48
-Misc. 489, '96 N. Y. S. 1106.

89. Under Civ. Code 1895, § 3367, subd. 3,
if there are several of the next of kiTi equal-
ly near' in degree, 'the person selected in
writing by a majority of those Interested as
distributees of the estate and who are capa-
ble of expressing a choice. Raburn v. Brad-
shaw, 124 Ga. 552, 52 S. B. 922. Brother of
half blood on paternal side selected in writ-
ing by father of himself and of the intestate
and by four sisters of the half blood on the
paternal side of the intestate, held properly
appointed In preference to sister of whole
blood on paternal side who was selected in
writing by another sister of the whole blood.
Id.
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with them.°° Nonresidence/^ improvidence/^ or the conviction of an infamous

crime,*^ are among the common grounds of disqualification. In the absence of

statutory authority a corporation cannot act as administrator.''' The preferential

right to appointment may be waived either expressly^^ or by failure to apply for

letters within the time prescribed.^' In some states the person having the prefer-

ential right may designate any competent person to serve in his stead.°^ In others

no such right exists unless the person having the preference is himself qualified to

serve.®'

Public administrators.^''—Statutes in some states provide for a public adminis-

trator^ whose duty it is to apply for letters when those entitled to them neglect to

do so within a specified time.^

Special administrators.—Statutes in some states provide that in the appoint-

ment of a special administrator preference shall be given to the person entitled to

letters testamentary or of administration.^

(§3) B. Procedure to obtain administration and grant of letters.*—The ad-

90. Code Civ. Proo. § 2660 held to author-
ize administration to be granted to one or

more competent persons not entitled to let-

ters when the person entitled consents to

be joined with them, so that a joint admin-
istration by the person entitled and the per-
son whom he consents to be joined is not
necessary, but if both join in the petition,
letters may be issued to latter alone where
former faiis to qualify. In re Ireland's Es-
tate, 47 Misc. 545, 95 N. T. S. 1079.

01. Nonresident other"wise entitled cannot
be appointed nor dictate to the court who
shall be appointed. Young's Adm'r v. Louis-
ville & N. R. Co. [Ky.] 89 S. W. 475. Sayles'
Ann. Civ. St. 1897, art. 2026, providing that
administrator may be removed if he absents
himself from the state for a period of three
months at one time without permission of

the court, impliedly prohibits the appoint-
ment of a nonresident who otherwise has a
preferential right. Widow. Stevens v. Cam-
eron [Tex. Civ. App.] 96 S. W. 1086.

93. Son held not incompetent by reason of

improvidence within meaning of Code Civ.

Proc. § 2661. In re Greene's Estate, 48 Misc.
31, 96~N. T. S. 98.

93. Son convicted of misdemeanor in Fed-
eral court and fined $50 held not convicted of

an infamous crime within meaning of Code
Civ. Proo. § 2661. In re Greene's Estate, 48

Misc. 31, 96 N. Y. S. 98.

94. Not in Nebraska. Continental Trust
Co. V. Peterson [Neb.] 107 N. W. 786.

95. The right of the surviving husband to

be appointed administrator of his deceased
wife's estate is a personal right which may
be waived as well before marriage as after
her death. In re Evans' Estate, 117 Mo. App.
629, 93 S. W. 922. Right to priority given
him by Rev. St. 1899, § 7, held waived by
antenuptial contract whereby he agreed not
to "control" or claim any of wife's property
during her lifetime or after her death. In
re Evans' Estate, 117 Mo. App. 629, 93 S. "W.
922. Where one whose sole right to admin-
ister arose from fact that he was creditor,
agreed to wait for payment of his claim for
a few weeks when heir promised to pay it,

held that he thereby waived his right to ad-
minister, at least until expiration of time

agreed upon. In re Farnham's Estate, 41
Wash. 570, 84 P. 602.

96. Next of kin held not to have forfeited
his right to appointment by failure to make
application within 30 days after the death
of the intestate. In re Randall's Estate [R.
I.] 63 A. 806.

97. Where sister was only relative or next
of kin who ever petitioned court for appoint-
ment, held that her nominee should have
been appointed in preference to a creditor
who applied before the expiration of three
months after decedent's death, though slie
was herself disqualified from, serving because
of nonresidence. Rev. St. 1898, §§ 3812-3815,.
construed. In re Owens' Estate [Utah] SB.
P. 277.

98. Sayles' Ann. Civ. St. 1897, art. 1916,.
providing that surviving husband or wife, or
if there is no such survivor, any one of the
heirs, may "renounce" his right to the ad-
ministration in favor of some other qualified
person who may be appointed, authorizea
sucli renunciation only when the party mak-
ing it is himself qualified to serve, and
hence party designated by the widow and
son, who are disqualified by nonresidence, is
not entitled to the appointment. Stevens v.
Cameron [Tex. Civ. App.] 96 S. W. 1086.

99. See 5 C. L. 1194.
1. Under Const, art. 18, § 6,' the county

treasurer is made ex-officio the public ad-
ministrator. Appeal of Rice [Idaho] 85 P.
1109.

3. Revisal 1905, § 20, providing that the
public administrator shall apply for letters
when those entitled to them under § 3 have
neglected to do so for six montlis, does not
have the effect of making a delay of six
months by those otherwise entitled a for-
feiture of their rights, but they have the
right to letters in preference to the public
administrator even after that time if they
apply before he has been allowed to qualify.
In re Bailey's Will [N. C] 53 S. E. 844.

3. Appointment of public administrator
over objection of widow, who was also lega-
tee, devisee, and named in the will as execu-
trl.v, held improper under Code Civ Proc
1895, § 2502. State v. District Ct. [Mont.I
85 P. 1022.
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mission of the will to probate is a condition precedent to the issuing of letters testa-

mentary. ° The allowance or probate of a will and the granting of letters testa-

mentary are two distinct things involving two different judgments or decrees and

dependent upon different conditions." So too, a refusal to admit the will to pro-

bate and the appointment of an administrator are separate and distinct, proceed-

ings/ and where the court refuses to admit the will, he cannot appoint an adminis-

trator unless the proceedings are in conformity with the steps prescribed by stat-

ute in cases of intestacy.^

Application must be made within the time prescribed" by a petition substan-

tially complying with the statutory requirements.^" Notice to the persons interest-

ed is generally required,^^ except where letters are granted to the public adminis-

trator pending the application of those entitled,^^ and any person interested may ap-

pear and oppose the appointment.^^ In California an order appointing a special

administrator may be made at any time without notice.^* A petition for ancillary

4. ^ee 5 C. L. 1194.
3. Rule applies equally in case of lost

wills. In re Gurdy [Me.] 63 A. 322. Appeal
from decree refusing to grant letters will be
dismissed where it does not appear that will
h.is been admitted to probate. Id.

e. Though record evidence of both decrees
may be, and often is, contained in same pa-
per. In re Gurdy [Me.] 63 A. 322. Appeal
from order admitting will does not affect

an order appointing an executor, unless an
appeal is also taken from the latter. Does
not preclude him from suing on behalf of
the estate. Gen. St. 1894, §§ 4665, 4668, 4670.
Poster V. Gordon, 96 Minn. 142, 104 N. W. 765.

7. In re Bouyssou's Estate, 1 Cal. App.
657, S2 P. 1066.

8. In re Bouyssou's Estate [Cal. App.] 84

P. 460.
9. Shannon's Code § 3955, providing that,

except in certain specified cases, no letters of

administration shall be granted where de-
ceased died more than 20 years before ap-
plication made for the same, and that letters

granted after the expiration of that time
shall be void, applies to administrators de
bonis non. Gallatin Turnpike Co. v. Puryear
[Tenn.] 92 S. W. 763.

10. Petition for appointment of two per-
sons as administratrices and verification
thereto, though informal, held sufficient, and
defects therein did not deprive surrogate of
jurisdiction where jurisdictional facts exist-
ed, and decree was made In accordance with
rights of the parties so tliat no injury re-
sulted. In re Ireland's Estate, 47 Misc. 645,

95 N. T. S. 1079. A petition for limited let-

ters of administration authorizing the admin-
istrator to maintain an action for the wrong-
ful death of his decedent need only set out
that the death was wrongfully caused, it be-
ing unnecessary to allege who were the
persons who caused or are believed to have
caused it. In re Halligan's Estate, 50 Misc.
481, 100 N. Y. S. 622. Fact that the petition
gave name of party alleged to have caused
decedent's death, and it was subsequently
discovered that it was due to the negligence
of two or more joint tort feasors, held not
to require revocation of letters and issuance
of new ones. Id. Petition for letters of
administration held not demurrable for fail-

ure to allege that deceased left any property

to be administered, since that fact could be
proved by evidence outside the petition. Ex
parte Conrad [S. C] 54 S. B. 799.

11. Notice required by rule 2 of orphans'
court must be given persons in interest on
application for appointment of administrator
under P. L. 1898, § 27, p. 724, on failure of
executor named to file will within 40 days.
In re Acker's Will [N. J. Eq.] 62 A. 556.
Where proponent of will was only person
who had appeared in proceedings for probate
of will, heid that he was the only person
entitled to notice of application for appoint-
ment of temporary administrators, and,
where he was present in court when appli-
cation was made and consented to act as one
of such administrators, no notice whatever
was necessary. Code Civ. Proo. § 2670, con-
strued. In re Ashmore's Estate, 48 Misc.
312, 96 N. T. S. 772. Order appointing ad-
ministrator held void for want of jurisdic-
tion for failure to publish notice in manner
prescribed by order of court pursuant to
Rev. St. 1898, § 4026. In re Bunting's Estate
[Utah] 84 P. 109. Failure to maU notice to
heirs, as required by Rev. St. 1898, § 3818,
of the time and place of the hearing of the
petition, held to have deprived court of
jurisdiction so that appointment was void.
Id. Fact that petition recited that ages and
residence of heirs were unknown to petition-
er held not to dispense with necessity for giv-
ing such notice where it was further recited
that deceased was a resident of a certain
place at the time of his death, that a certain
person was guardian of the minor heirs, and
the names of the heirs, in view of the pre-
sumption that residence of infant heirs, who
were children of decedent, was same as that
of their parent. Id.

12. Under Rev. St. 1898, § 3819, he may be'
appointed without notice in such case. Jor-
dan V. Chicago, etc., R. Co., 125 Wis. 581, 104
N. W. 803.

IS. Code Civ. Proo. § 1374. In re Davis'
Estate [Cal.] 87 P. 17. Where superior
court had no jurisdiction to appoint public
administrator as administrator of the estate
of a nonresident because proceedings had
been previously begun for the administra-
tion of the estate in another county, held
that the administrator so illegally appoint-
ed was not entitled to oppose the appoint-
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letters testamentary must generally be accompanied by a copy of the- will and of

the foreign letters, if any have been issued.^^ In some states such letters cannot

be issued except upon the application or with the consent of the foreign executor.^"

Mandamus will not issue to compel the issuance of letters to an executor named
in a will admitted to probate until it clearly appears that the officer whose duty

it is to issue them has refused to do so.^"

(§ 3) G. Security or bond, aiid oatJi}^—The representative is generally re-

quired to give a bond conditioned on the faithful performance of his trust,'^° unless

the will provides to the contrary/" and even in such case the court generally has

discretionary power to require it under proper circumstances.^'^ In some states the

court may require security whenever proof is made to its satisfaction that property

in the hands of an executor is unsafe, insecure, or in danger of being wasted. ^^

In Louisiana a; forced heir has no right to compel a testamentary executor to give

bond, that right being confined to creditors or claimants of specific property.^^

Oath.—Whether or not the representative is required to file an oath depends

upon the statutes of the various states.^*

(§3) D. Removals and revocation of letters}^—The representative should

ment of the public administrator in the lat-

ter county, he not being a "person inter-
ested." Id.

14. Order held valid whether made by the
court or by the judge at chambers. Code
Civ. Proo. §§ 1411, 1412. Raine v. Lawlor,
1 Cal. App. 483, 82 P. 688.

15. Code Civ. Proo. § 269B. Baldwin v.

Rice, 183 N. T. 55, 75 N. B. 1096, afg. 100 App.
Div. 241, 89 N. T. S. 738.

16. Under Code Civ. Proc. § 2697, where the
executor named in the will has received let-

ters . testamentary in a foreign jurisdiction,
the surrogate has no authority to grant an-
cillary letters to anyone else unless his appli-
cation therefor is accompanied by an instru-.
ment executed by the foreign executor, ac-
knowledged in like manner as a deed, au-
thorizing him to receive them. Baldwin v.

Rice, 183 N. .T. 55, 75 N. B. 1096, afg. 100 App.
Div. 241, 89 N. Y. S. 738. Nonresident ap-
pointed administrator in New York died
testate pending administration. Will was
probated in foreign state but executor refus-
ed to apply for ancillary letters or to con-
sent to appointment of any person as ancil-
lary administrator or administrator with will
annexed in New York. Held that, in the ab-
sence of such application or consent, surro-
gate of latter state had no power to appoint
anyone to represent tlie estate of the deceas-
ed administrator or to .procure or state his
account as administrator. In re McCauley's
Estate, 49 Misc. 209, 99 N. Y. S. 238.

17. Miller v. Henderson, 212 Pa. 263, 61 A.
913. Not before hearing of application by
executor for letters. Id.'

18. See 5 C. L. 1195.
19. Where vice-consul is, on his own

application, appointed administrator of a
citizen of the foreign country represented by
him, he should be required to give bond and
in other respects to conduct himself with
reference to the estate as would any other
administrator. In re Wyman, 191 Mass 276
77 N. B. 379.

30. The security required by statute from
a nonresident executor may be expressly
waived by the testator in his will, in re

Acker's Will [N. J. Bq.] 62 A. 556. Pasch.
Dig. art. 1284, providing that where mar-
ried woman is appointed executrix she may
execute ofHcial bond jointly with her hus-
band and she and her husband shall act
jointly in all matters pertaining to said rep-
resentative capacity, held not to require in-
dependent executrix who married after quali-
fying to give bond. McAllen v. Raphael
[Tex. Civ. App.] 96 S. W. 760.

21. Under Administration Act, §§ 7, 8, where
testator directs that executors shall not be
obliged to give security, the court of pro-
bate should not require security upon appli-
cation for leave to sell real estate to pay
debts, unless it shall see from Its knowledge
or from the suggestion of creditors or lega-
tees that fraud may be practiced or that the
personal estate will not be sufficient to dis-
charge the debts. Wood v. Stewart, 120 III.
App. 34. Petition by one neither a legatee
nor a creditor will not confer jurisdiction
to require security where the will has waiv-
ed the same. Id. Under St. 1903, § 3887
providing that surety shall not be required
when the will so directs unless on the motion
of some one interested, or from the knowl-
edge, of the court, it may appear proper- to
require it. MoCann v. McCann's Ex'x [Ky.]
93 S. W. 1045. Court not having found any
mismanagement, held that executrix nomi-
nated without bond would not be compelled to
give one. In re Fisher's Estate, 128 Iowa
626, 104 N. W. 1023. Discretion is not limit-
ed to cases of fraud, or bad faith, or insolv-
ency, but includes all circumstances show-
ing it to be proper that a bond sTiould b&
executed. Id. Held not an abuse of discre-
tion to allow wife to qualify as executrix
without bond. Id.

22. P. L. 1898, p. 7167, § 140. Woolsey v
Woolsey, 68 N. J. Eq. 763, 62 A. 686. Conduct
of executors held to have justified court in
requiring security, and amount required held
not excessive. Id.

33. Merrick's Rev. Civ. Code, art. 1667
Succession of Kranz,' 115 La. 545, 39 So 594'

24. No oath is necessary under the Ne-

aTi4^ P 85o''^'
^^'^'^^

''' ^^^°^''' [G. C.
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ordinarily be removed only for cause and when the best interests of the estate de-

mand it.^" Among the common grounds for removal are the fact that the person

appointed was not entitled to the appointment,^'' that there was no necessity for

administration,^' misconduct,^" or a refusal to bring necessary actions in behalf of

the estate,'" that the representative has become bankrupt or insolvent or' is in failing

circumstances,''^ and absence from the state for more than a specified length of

lime.''^ Mere unfriendly relations with a co-representative will not warrant a re-

moval unless the interests of the estate are thereby Jeopardized.^' Any person inter-

ested may ordinarily petition for the removal.'* The representative may be per-

sonally taxed with costs of proceedings to revoke letters where he concealed the

25. See 5 C. L. 1196.
26. Court not having found any misman-

agement, held that executrix would not he
summarily removed. In re Fisher's Estate,
128 Iowa, 626, 104 N. "W. 10.23. While county
courts have large discretion In their su-
pervisory jurisdiction over representatives,
the latter have such an interest in the exe-
cution of the trust as entitles them to pro-
tection from removal without Just cause.
Gill V. RUey [Ky.] 90 S. W. 2. After final

account of a succession has been homologat-
ed, and nothing remains to be settled ex-
cept matters which can be more properly set-

tled among the heirs in a, partition proceed-
ing, and it is evidently to the interest of all

parties that the executor should not be re-

moved, he will not be removed where no
peremptory ground for removal is present-
ed. Judgment refusing to dismiss executar
affirmed. Succession of Gerard, 116 La. 912,

41 So. 208. Held that letters of temporary
administration issued would not be revoked
because both appointees were interested in

the estate, nor beca.use one of them was the
executor named In the will, the scrivener
of the will, the main proponent thereof, a
legatee, and was charged with having un-
duly Influenced the testator. In re Ash-
more's Estate, 48 Misc. 312, 96 N. T. S. 772.

Allegations as to age, health, mental condi-
tion, and inexperience in business affairs of
administratrices, held not to warrant their
removal. In re Ireland's Estate, 47 Misc. 545,

95 N. T. S. 1079. In a proceeding for the
removal of an executor, based upon a motion
filed under Rev. St. § 6017, and the gist of
the charge being fraud, it is error to grant
an order of removal where no attempt has
been made to show fraud. In re Breckin-
ridge, 7 Ohio C. C. (N. S.) 86.

27. Letters of administration issued to
woman claiming to be decedent's widow re-

voked where it appeared that she had a hus-
band living when she married him and that
he, on leai:ning this, ceased to live with her
and married petitioner, which facts she con-
cealed from the court. In re Ward's Estate,
50 Misc. 483, 100 N. T. S. 634. Where one,
whQse sole right to administer aro^ from
the fact that he was a creditor, agreed with
heir to wait for payment of his claim for a
fev/ weeks when heir promised to pay It,

hut before such time iiad expired, and while
heir was out of the city, procured his own
appointment as administrator, held that his

letters were properly revoked. In re F^rn-
ham's Estate, 41 Wash. 570, 84 P. 602.

2S. Letters revoked by supreme court 'on

appeal _ from chancery court. Patteson v.
Carter [Ala.] 41 So. 133. Where it is deter-
mined that administration is unnecessary
after administrator has been appointed.
Murphy v. Murphy, 42 Wash. 142, 84 P. 646.

29. Executor removed under Code Civ.
Proo. § 2685, subd. 2, for investing property
In securities unauthorized by law and pay-
ing claims without authority, though he act-
ed In good faith. In re Sheldon's Estate,
96 N. Y. S. 225. Executor removed for mak-
ing personal profit out of sale of stock be-
longing to the estate. In re Sandrock's Es-
tate, 49 Misc. 371, 99 N. T. S. 497.

30. Administrator who refuses to take
steps to determine whether conveyance by
his decedent was fraudulent. Dunbar v.
Kelly, 189 Mass. 390, 75 N. E. 740.

31. St. 1903, § 3846, does not refer to his
past condition but to his condition at the
time it is sought to remove him, and hence
fact that husband had been discharged in
bankruptcy before his appointment was no
ground for his removal. Gill v. Riley [Ky.]
90 S. W. 2. Insolvency or failing circum-
stances refers to a condition in which rep-
resentative Is unable to discharge his own
obligations out of his own means In the
ordinary course of business, and hence mere
fact that he owns no property Is not ground
for reihoval where he owes-no debts. Id.

32. Absence of executor from state for
more than one year Is peremptory cause for
removal under Civ. Code art. 1158. Succes-
sion of Gerard, 116 La. 912, 41 So. 606.

33. Held an abuse of discretion to remove
two executors because they refused to trans-
act business in presence of personal attor-
ney of third executor. In re Waterman's
Estate, 98 N. T. S. 583.

34. Person sued by one acting as admin-
istrator de bonis non under apparent au-
thority of the county court has sufllcient in-
terest to apply to that court for the revo-"
cation of his appointment on the ground
that It was made after the expiration of
the time fixed by statute within which such
appointment could be made. Gallatin Turn-
pike Co. V. Puryear [Tenn.] 92 S. W. 763.
Railroad company against whom administra-
tor had commenced action for injuries to
and the wrongful death of his intestate, held
entitled to maintain action in county court
to vacate administration and procure dis-
charge of administrator on ground that court
had no jurisdiction to appoint him for sole
purpose of bringing such action. Cooper v
Gulf, etc., R. Co. [Tex. Civ. App.] 15 Tex. Ct.
Rep. 9, 93 S. W. 201.
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fact that he was not entitled to them.^= A Judgment of removal does not deprive

the representative of his right to appeal. ^°

§ 4. The authority, .title, interest, and relationship of personal representa-

tives. A. In general.^''—A person's authority to act as representative is to be de-

termined by the law of the place of his appointment.^'

At common law the title of an executor was derived solely from the will, and

hence he could, before its probate, exercise all the powers of an executor which did

not require profert of his letters. ^^ This rule has been changed by statute in many
states, so that the person named in the will as executor is not entitled to act as such

until the will has been admitted to probate and he has •been appointed by the pro-

bate court and has qualified in the manner prescribed by law.*" In such case it is

only by relation that the grant of letters confers title upon him and validates his

acts from testator's death.*^ In some states his powers before probate of the, will

are specially enumerated.*^ Lawful acts done by. the executor" after the probate of

the will and before it is invalidated are binding, and are not affected by its subse-

quent nullification.*^ The authority of an executor who has not resigned or been

removed continues as long as there are assets unadministered, though the estate

has been wound up.** An independent executor in Texas represents both tlic

separate and community property.*^ The fact that the same persons are named
as executors and trustees does not merge the trusteeship in the executorship, but
the two are separate and distinct offices.*"

An administrator derives his authority by virtue of the order appointing him.*^

His authority ordinarily relates back to the death of his intestate.*' All acts of an
administrator which would be in due course of law in case of intestacy, if done in

good faith and without notice, cannot be impeached though a will is afterwards

discovered and established.*" One purchasing property from an administrator is

35. Letters .Issued to one claiming to be
widow revoked with $50 costs payable by
lier personally wiiere she concealed fact

from the court that marriage was a nullity.

In re Ward's Estate, 50 Misc. 483, 100 N. T.

S. 634.
36. Williams v. Dougherty [Ind. App.] 77

N. B. 305.

37. See 5 C. L. 1199.

38. Power to sue Is not suspended by ap-
peal from the decree granting him letters

where his authority is not thereby suspend-
ed in the state where he was appointed.
Beaumont V. Beaumont, 144 P. 288.

39. His title, interest, and right to posses-
sion vested at testator's death. Wheeler v.

Chicago Title & Trust Co., 217 111. 128, 75 N.

E. 455.
40. Wheeler v. Chicago Title & Trust Co.,

217 111. 128, 75 N. B. 465.

41. An executor is not subject to gar-
nishment until' the will is probated and let-

ters testamentary have been issued to him,
and the rule is not changed by the fact that
the legacy garnished is an absolute one, or
that the will is admitted and the executor
has qualified when he flies his answer.
Kurd's Rev. St. 1899, p. 936, c. 63. Wheeler
v. Chicago Title & Trust Co., 217 111. 128, 75
N. E. 455, afg. 119 lU. App. 508.

42. In Illinois, are restricted to the burial
of the testator, the payment of funeral ex-
penses, and the doing of such acts as are
necessary to preserve the estate. Wheeler
v Chicago Title & Trust Co., 217 111. 128, 75

N. E. 455, afg. 119 111. App. 508.

43. Under St. 1903, § 3848. Trustees ofHome for Poor Catholic Men v. Coleman
[Ky.] 92 S. W. 342. Executor held not per-
sonally liable for amount of legacy paid
under order of court pursuant to will, where
provision of will was afterwards declared
invalid. Id. Action held barred by laches.
Id.

44. Authority to sell realty conferred by
will. Reeve v. North Carolina Land & Tim-
ber Co. [C. C. A.] 141 P. 821.

45. Where widow is also independent, ex-
ecutrix creditor cannot proceed against her
as survivor of }he community. Judgment
against her in latter capacity held super-
fluous and unwarranted. Hartz v. Hausser
[Tex. Civ. App.] 14 Tex. Ct. Rep. 141, 90 S.
W. 63.

4G. West V. Bailey, 196 Mo. 517, 94 S W
273.

47. In action by administrator for conver-
sion of property belonging to decedent, fail-
ure to prove allegation that decedent left
a will held not fatal to plaintiff's case.
Grant v. Hathaway, lis Mo. App. 604 96 S
W. 417*

48. May sue for conversion of stock ob-
tained from decedent while non compos men-
tis. Hagar v. Norton, 188 Mass. 47 73 N B
1073.

...
49. Act Feb. 24, 1834, P. L. 73. Planni-

gan's Estate, 28 Pa. Super. Ct. 487. Admin-
istrator was appointed in belief that deced-
ent died intestate. He continued to carry ondecedents business of blacksmithing andsubsequently sold blacksmith shop. Will
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entitled to a return of the purchase price on the subsequent discovery of a will giv-

ing said property to him.^"

The authority of a special administrator is ordinarily limited to the preserva-

tion of the estate. ^^

The administrator de bonis non can recover from his predecessor or his repre-

sentatives only such of the estate as remains in specie, the right to recover for assets

converted by the first representative into money in his hands being in the distribu-

tees.^^ Except where the rule is changed by statute/^ he does not ordinarily suc-

ceed to trust powers conferred on an executor by the will, but on the latter's death

a trustee must be appointed to receive the trust property,''* the personal representa-

tives of the deceased executor being entitled to the possession of it in the mean-
tirae.°^

Letters testamentary or of administration have no legal force or effect beyond

the territorial limits of the state in which they are granted,'^" hence the representa-

tive must derive all his authority from the laws of the sovereignty in which he is

appointed, and has no authority nor liability^^ and acquires no title to property''*

in any other state. There is no privity between a representative in one state and a

representative in another, though the same person holds both appointments,^" and

a judgment against a representative in one state furnishes no cause of action against

'

a representative in another state so as to affect assets of the estate in the latter,""

was subsequently discovered which gave
shop to the purchaser. Held that purchaser
was entitled to return of purchase price but
not to profits made by administrator while
conducting the business. Id.

50. Flannigan's Estate, 28 Pa. Super. Ct.

487.
51. A special administratrix, appointed

before probate of the will, has no authority
to compromise a claim on a policy of insur-
ance on decedent's life payable to his exec-
utor without the authority of, or approval
by, the court. Code §§ 3299, 3300, constru-
ed. Rauen v. Prudential Ins. Co., 129 Iowa,
725, 106 N. W. 198.

53. Boyd v. Immegart's Ex'rs [Ky.] 91 S.

"W. 1132. «

53. Under Act Feb. 24, 1834 CP. L- 78), §

31, providing that administrators de bonis
non shall have power to demand and recov-
er from their predecessors, or their repre-
sentatives, all assets, etc., remaining in their
hands due and owing to the estate of the
decedent, held that administrator d. b. n. c.

t. a. was entitled to trust fund vested in the
executor by virtue of his office, the trust be-
ing one for administration and distribution,

even though the trust was an active one, and
court had no authority to appoint trustee to

receive it. In re Sheets' Estate [Pa.] 64 A.

413.
54. Where an executor who Is to settle

the estate and hold the residue In trust dies
after discharging all the duties of adminis-
tration. Boyd v. Immegart's Ex'rs [Ky.] 91

S. W. 1132.

55. Are responsible for it until they turn
it over to some one entitled to receive it.

Boyd V. Immegart's Ex'rs [Ky.] 91 R W.
1132. Held that they could recover it from
widow for whose benefit it was to be held in

trust for life, with remainder over. Id.

58. Clarke v. Webster [Tex. Civ. App.] 16

Tex, Ct. Rep. 320, 94 S. W. 1088.

57. Clarke v. Webster [Tex. Civ. App.] 16
Tex. Ct. Rep. 320, 94 S. W. 1088. Letters of
administration have no extraterritorial ef-
fect, and an administrator cannot oust the
jurisdiction of the court appointing him or
limit the exercise of its authority by going
into a foreign state and engaging in litiga-
tion therein, at least when his excursion into
the foreign state is made without the order
or sanction of the court whose officer he is.
In re Williams' Estate [Iowa] 107 N. W. 608.
After appointment of administrator in Iowa,
a creditor of decedent procured appointment
of another administrator In Michigan. At-
torney of Iowa administrator placed written
objections to appointment of other adminis-
trator in hands of Michigan probate judge
out of court, but it did not appear that such
objections were filed and order of Michigan
court contained no reference to any appear-
ance by Iowa administrator and made no at-
tempt to pass on issue between opposing
claimants. Held that such order was not
conclusive on Iowa administrator as to his
rights and did not deprive Iowa court of ju-
risdiction to direct distribution of funds col-
lected by Its administrator In Michigan. Id.
Executors appointed by Wisconsin court held
to have no power of their own motion to go
into another state and make promises to pay,
and could not by so doing create by estop-
pel in an administrator appointed In that
state a right to any part of the fund in the
Wisconsin court which would not otherwise
exist. Graham v. Lybrand [C. C. A.] 142 F
109.

58. Certificate of stock in foreign corpo-
ration held in Missouri is not assets in that
state and public administrator of that state
acquires no title to it and cannot sue for
its conversion. Richardson v. Busch [Mo 1

95 S. W. 894.

59. CO. Clarke v. Webster [Tex. Civ. App ]
16 Tex. Ct. Rep. 320, 94 S. W. 1088.
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nor can it be made the basis of a suit against him in a state in which he has never

been appointed representatiTC."^

A judgment against one in his representative capacity is not binding on him

individually.^^ ^
The representative does not acquire title to property belonging to the estate

by wrongfully transferring it to himself individually.'^

A representative may delegate the performance of ministerial acts to an agent,

who will be held accountable to him to the same extent as other agents."*

(§4) B. Contracts, conveyances, charges, and investments. Contracts.^^—
The representative is generally held to be personally liable on all contracts made by

him, though acting in his official capacity and for the beneiit of the estate,"' unless

an intention that he shall not be bound thereby clearly appears,'' and persons

rendering services thereunder must look to him alone for their compensation,'*

61. Clarke v. Webster [Tex. Civ. App.] 16

Tex. Ct. Rep. 320, 94 S. W. 1088. The filing

and recording of a foreign will in Texas un-
der Rev. St. 1895, § 5353, does not ipso facto
make the person named therein as executrix
the executrix in Texas, but she must qualify
and take out ancillary letters in that state
before she can be sued in her official ca-
pacity in its courts. Id.

02. A judgment against an executrix in

her representative capacity cannot be made
the basis of a judgment against her individ-
ually in an action thereon in another state.

Clarke v. Webster [Tex. Civ. App.] 16 Tex.
Ct. Rep. 320, 94 S. W. 1088.

63. An executor does not acquire title to
shares of stock belonging to the estate of his
testator by wrongfully transferring them in-

to his own name, but such transfer is a con-
version which does not deprive estate of its

title thereto. Holland v. Ball [Mass.] 78 N.
E. 772.

64. In action by administrator against
agent employed to aid him in settling the
estate to recover balance alleged to have
been received by him and not accounted for,

held that, where the agent claimed special
authority to make certain payments and
plaintiff denied it, the court properly In-
structed that he was not entitled to credit for
disbursements made without express authority.
Harms v. Wolf, 114 Mo. App. 87, 89 S. W.
1037. Held that where agent claimed ex-
press authority to pay appraisers a sum in
addition to $1 per day, which was denied,
he was not entitled to credit in excess of
that amount unless he proved express au-
thority. Id. An agent of the administra-
tor has, by virtue of his agency, authority
to pay an attorney reasonable compensa-
tion for services rendered in the. administra-
tion and accepted by the administrator, since
administrators are allowed reasonable coun-
sel fees. Id. In an action by administra-
tor against agent for money received and
not accounted for, held error to require a
finding that agent paid attorney at instance
and request of plaintiff before he could be
given credit for the amount so paid, the only
question for the jury being whether the
amount paid was reasonable. Id.

05. See 5 C. L.. 1200.

06. Independent contracts originating
with and purporting to be executed by an
executor or administrator officially, for the

sole benefit of the estate and intended to
bind it only, are void as to the estate and
personally binding on the representative.
Hayes v. Shirk [Ind.] 78 N. B. 653. Instru-
ment executed by executor waiving irregu-
larities in assessment for street Improve-
ments on lots standing in his name as exec-
utor, and promising to pay the same, held
binding on hint personally, though void as
to the estate, and on his decease after street
had been improved persons purchasing bonds
issued for the improvement on the faith of
the agreement could enforce it against his
estate. M. Executors have no power or au-
thority to deplete the funds in their hands
by promising to pay their attorneys more
than is due them from the estate. Lupton v.
Taylor [Ind. App.] 78 N. E. 689. If executors
promis.e to pay attorneys more than is found
to be due them upon balancing the account,
there is no consideration for the promise as
to the excess, and promise Is unenforceable
to that extent. Id. Whefe testator devised
land to his wife and certain other named
persons, and appointed her executrix and
another person executor, held that a con-
tract, whereby she and the executor and
other devisees gave one an option to pur-
chase the land and appointed him agent to
sell it, was binding' on her individually,
though she signed it as executrix, the land
not being assets of the estate and hence not
a subject-matter concerning which she could
contract as executrix. Millard v. Smith
[Mo. App.] 9& S. W. 940. She having receiv-
ed proceeds of sale and delivered deed of
her Individual interest could not contend
that agent had no authority, to sell her. in-
divldua,l interest. Id. Whenever he exceeds
his powers and undertakes to transfer and
convey without authority, he becomes per-
sonally liable to the grantee on his cove-
nants. Rannels v. Rowe [C. C. A.l 146 F
296.

07. A representative acting within his
authority is not personally liable on con-
tracts and conveyances made in his repre-
sentative capacity. Rannels v. Rowe [C C.
A.] 145 F. 296.

08. The repesentatlve is personally liable
to the attorney employed by him for the
reasonable value of his services, regardless
of the amount allowed by the probate court.
In re Scott's Estate, 1 Cal. App. 740, 83 P.
85. And hence an order making an 'allow-
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though disbursements by reason thereof, when necessary and reasonable in amount,

will constitute a charge in his favor against the estate."" An attorney is not, how-

ever, deprived of his lien for professional services and disbursements on money
or property received by him in the course of his employment by reason of the fact

that his client is an executory and the services were rendered and the property re-

ceived on behalf of the estate.'" The usual rules relating to change of attorneys

apply in probate proceedings.'^ An administrator is not liable on the theory of a

quasi contract for services beneficial to the estate rendered before his appointment

by a mere volunteer.'^ The representative may be sued in his official capacity for

money received by him in that capacity which he is not entitled to retain,'^ and an

independent executor is liable in his representative capacity for money borrowed
for the use -and benefit of the estate." A contract by the representative to per-

sonally pay a claim against the estate is valid and enforceable if supported by a

Si\iiEcient consideration.'^

An administrator carrying on the business of decedent does so at his own risk."

Conveyances.''''—An administrator of the estate of an intestate has no po-\vcr

ance to the repres&ntative for such lees does
not conclude the attorneys as to the amount
of their respective fees. Id. Two of three
executors drew $5,000 under order of court
to be applied as attorney's fees. They paid
$4,750 to their attorneys and $250 to the at-

torney of the third executor. On account-
ing court allowed the two executors $4,000

and the third executor $1,000 for attorney's
fees. Held that the order making the al-

lowance did not purport to adjudicate, as be-
tween the two executors and their attorneys,
the amount of the fees of the latter, the pro-
bate court having no power to make such
an adjudication, and was -not conclusive on
the attorneys as to the amount of their fees,

but was merely an allowance to the exec-
utors which the court had power to make.
Id. Is personally liable to his attorney for
his fee or compensation. Kelly v. Odum,
139 N. C. 278, 51 S. E. 953.

09. See § 9 D, post.
70. In re Bender's Will, 97 N. T; S. 171.

Surrogate is authorized to determine and en-
force attorney's lien for services rendered
estate, under Code Civ. Proc. §§2, 66, Const.
1894, art. 6. § 15. Id.

71. Gen. Rules Prac. No. 10, held appli-
cable to surrogate's court under Code Civ.
Proc. § 17. In re Bender's Will, 97 N. T. S.

171.
72. One employed by deceased to handle

and break horses for him held not entitled
to recover from his administrator on theory
of quasi contract for feeding and exercising
horses before administrator's appointmeht it

liot appearing that it was necessary for him
to do so either on grounds of humanity or
otherwise, or that he was other than a mere
volunteer. Mathie v. Hancock, 78 Vt. 414,

63 A. 143.

7.S. Money paid them in their official ca-
pacity as part of the purchase price of land
belonging to the estate where they are un-
able to give good title. Scheibeler v. Al-
bee, 99 N. Y. S. 706. Cannot be sued in that
capacity for money expended by purchaser in

examination of title and for counsel fees
connected therewith. Id. Complaint held
improperly dismissed where it stated good

cause of action against representatives in
their official capacity, though it also sought
recovery on claim for which they were not
liable in that capacity. Id.

74. Where note was in fact executed by
defendant a.s independent executrix, though
that fact was not disclosed on its face, and
money seeured thereby was borrowed for use
and benefit of the estate. Ellis v. Littlefleld
[Tex. Civ. App.] 14 Tex. Ct. Rep. 514, 93 S. W
171.

75. Contract whereby an administrator
agreed to pay plaintiff's claim himself if he
would not press it against the estate held
supported by a sufficient consideration where
plaintiff in reliance thereon failed to file his
claim and realize on it and defendant was
thereby enabled to collect his claim against
the deceased. Blake v. Robinson, 129 Iowa
196, 105 N. W. 401. Contract held not with-
in statute of frauds, it having been made
to subserve defendant's own objects and pur-
poses and having resulted in profit to him.
Id. In action on such . contract, held that
quitclaim deed from heirs to administrator
was admissible in evidence to explain report
of special administrator appointed to pass on
defendant's claims against the estate. Id.

76. Liable for losses. Plannigan's Estate
28 Pa. Super. Ct. 487. Where an administra-
tor continues the business of the decedent
in good faith at a profit, a subsequent admin-
istrator de bonis non will not be permitted
to deny the validity of claims presented by
sons and heirs of the decedent on account of
services rendered and money advanced in
connection with the business and which re-
sulted in increasing that part of the estate
Tlemboid v. White, 7 Ohio C. C. (N. S.) 509.
Where the business of the decedent was car-
ried on without any authorization of law
and at a loss, heirs who joined therein al-
though acting in the best of faith, will be
charged with knowledge of the want of ca-
pacity of the administrator, and cannot
thereafter assert their claims for contribu-
tions of money or services whether against
the assets involved in the business or the
general assets of the estate in preference to
the claims of original creditors. Id.
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to sell and convey realty belonging to the estate except under an order of coiirt foi

the payment of debts/** or for the purpose of distribution/' or for some other pur-

pose authorized by statute.^" The same is true of an executor, except that he has

any additional power given him by the will.*"^ In case the representative attempts

to convey property of the estate without authority, any interest owned by him in-

dividually passes to the grantee under the doctrine of estoppel.*^

Investments.^^—In making investments the representative must exercise that

degree of diligence and prudence as, in general, prudent men of discretion and in-

telligence employ in their own like affairs.** As a general rule, and in the absence

of a provision in the will to the contrary, the executor is not justified in continuing

investments made by the decedent which he would not be justified in making him-
self,*^ but it is his duty to convert them into money within a reasonable time after

his appointment.*" Statutes in some states provide in what securities the funds

of the estate may be invested.*'

(§4) C. Title, interest, or right in decedent's p-operty.^^—Except where
the rule is changed by statute,*' or by will,"" the legal title to the personalty of a
decedent remains in abeyance until the appointment or qualification of the executor

or administrator'^ when it vests in him.'^ The legal title to realty passes to the

77. See 5 C. L. 1202.
78. See § 7, post.
79. See § 12, post.
SO. See § 5 E, post.
81. See § 5 B, post. For cons^truction of

wills to determine what po"wers of sale are
thereby given executors, see Wills, 6 C. L.

1880.
82. Where widow, who was entitled to

half interest in realty under the will, join-
in unauthorized conveyance by warranty
deed, held that her interest passed to gran-
tee. Hannels v. Rowe [C. C. A.] 145 F. 296.
Interest of devisee who was also executor
held not to pass to purchaser where will re-
quired him to account for advancement and
it did not affirmatively appear that he took
any interest in the lands upon settlement of

' the estate. Id. Deed signed and acknowl-
edged by widow and another in their ca-
pacity as personal representatives of a de-
cedent, and reciting a decree of the probate
court empowering them as such representa-
tives to make title to land to grantee pur-
suant to a contract bet"ween him and dece-
dent, and the receipt by them of the agreed
consideration and purporting to convey the
land, held to estop one claiming as heir of
the widow to recover her interest in the land
as against the grantee, though the probate
court had no authority to order the sale of
the land in performance of the contract and
the deed was therefore void as to decedent's
heirs. Cope v. Blount [Tex.] 14 Tex. Ct. Rep.
63G, 90 S. W. 868, afg. [Tex. Civ. App.] 15 Tex.
Ct. Rep. 99, 91 S. W. 615. The property be-
ing presumed, in the absence of evidence to
the contrary, to have been community prop-
erty, by reason of the fact that it was held
by decedent and his wife at -the time of his
death, and the recitals in the deed being
admissible to show the existence of the con-
tract between decedent and the grantee, and
in connection with other circumstances be-
ing sufficient to show that fact ^nd that the
consideration was paid, held that the gran-
tee had good title to the whole of the land

as against the
' claimant, even though the

latter claimed as heir of the decedent as well
as of his widow, where it also appeared that
no one claiming under decedent had previ-
ously claimed land, though claimant had
known of deed for 40 years, but that gran-
tee and those claiming under him had con-
tinuously claimed title and paid taxes. Id

S3. See 5 C. L. 1202.
84, 85. In re Sheldon's Estate, 96 N T. S

225.

86. Stocks. In re Sheldon's Estate, 96 N.
Y. S. 225. Where legatee accepted stocks
which testator had purchased before his
death as a partial settlement of her portion
of the personalty, held that she could not,
in a proceeding to remove the executor,
question such investments except in so far
as they related to the executor's acts and
conduct In the management of the estate.
Id.

87. Laws 1902, p. 852, c. 295. In re Shel-
don's Estate, 96 N. Y. S. 225. Loan made by
executor to a nonresident three months after
testator's death, which was evidenced by a
promissory note and was not paid until more
than twelve months after it became due
held an unauthorized investment and a
breach of trust. Id. Loans secured by
mortgages on farm property in another state
of whose value he had no personal knowl-
edge, held unauthorized and illegal Id PL'lSSl, p. 130, is intended for protection
of executors and does not apply to a mort-gage taken by an executrix to secure a part
of the purchase price of land sold as direct-
ed by the will. Cumberland Trust Co v
Padgett [N. J. Eq.J 61 A. 837.

'
'

88. See 5 C. L. 1203.
89. See 5 A, post.
90. See Wills. 6 C. L. 1880.
91. The personal property of a deceased

person does not vest in his heirs, but is in
abeyance until administration is granted, and
IS then vested in the administrator by rela-
tion from the time of death. McBride v.Vance [Ohio] 76 N. B. 938. The right to the
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heirs or devisees immediately on the death of the decedent/^ subject to the statu-

tory right to sell the same for the payment of his debts,"* or for purposes of distri-

feution/^ and to any powers of sale conferred by the will."'' The representative

takes only such title as the decedent had in the property at the time of his death."^

In Louisiana the property \s regarded as being owned by the succession pending

administration."^

§ 5. The property, its collection, management, and disposal hy personal repre-

sentatives. A. Assets.^^—The title to and right to possession of the realty of a dcr

cedent ordinarily passes to his heirs at law or devisees immediately upon his death/

subject to the statutory right to sell the same for the payment of his debts/ and to

possession of personalty between the time
of tlie death of the intestate and the grant-
ing of letters. Litz v. Exchange Bank, 15

Okl. 564, 83 P. 790. A mortgagee's right to

foreclose and sell the property is therefore
held in abeyance until an administrator is

appointed, and any attempt to sell it is a
wrongful intermeddling with the property
of the intestate. Id.

92. See § 5 A, post. Title does not pass
to distributees except through proper pro-
bate administration. Wright v. Holmes, 100

Me. 508, 62 A. 607.

9.3. See § 5 A, post.
94. See §§ 7, 8, post.
95. See § 12, post.
96. See § 5 E, post, and Wills, 6 C. L. 1880.

97. Property held by decedent as -secur-
ity only passes to the representative charged
with the same trust and still stands in his
hands as security. Finding that decedent
held stock as security only held sustained by
the evidence. Collins v. Denny Clay Co., 41
Wash. 136, 82 P. 1012. Property held by a
decedent as bailee passes to his representa-
tive who also holds it as bailee. Newcomb
V. Burbank, 146 F. 400.

98. This means only that the property is

so held for purposes of administration and
not that it is so held in hostility to or ex-
clusive of the ownership and legal seisin
of the legal heir or the universal legatee.
Tulane University v. Board of Assessors, 115
La. 1025, 40 So. 445.

99. See 5 C. L. 1204.
1. See, also, Descent and Distribution, 7

C. L. 1137. Baldwin v. Alexander [Ala.] 40

So, 391. No intervention of court or admin-
istrator is necessary. Hinman v. Hinman,
126 JVis. 191, 105 N. W. 788. Equity of re-
demption in mortgaged realty passes to heirs
subject to widow's right of dower. Appeal
of Beard, 78 Conn. 481, 62 A. 704. Heir does
not take absolute title, but it is subject to
payment of debts and expenses of admin-
istration. Marvin v. Bowlby [Mich.] 12 Det.
Leg. N. 723, 105 N. W. 751. Administrator
has no rights therein except those given him
by statute. Tyndale v. Stanwood, 190 Mass.
513, 77 N. B. 481. Has nothing to do with
realty and no control over it, except when
will provides to the contrary or it is need-
ed to pay debts. Hayes v. Shirk [Ind.] 78
N. B. 653. Has no right, title, or interest
therein, except to the rents thereof, unless
it is necessary to have recourse to the real-
ty to pay the debts. Adams v. Slattery
tColo.] 85 P. 87. Property having passed to
widow and children under the will, held that

executors had nothing to do with keeping
realty in repair, there being more than
enough personalty to pay debts, etc., but
was duty of life tenant to do so. In re Shel-
don's Estate, 96 N. T. S. 225. Heirs are en-
titled to immediate possession and may re-
quire partition at once. O'Keefe v. Behrens
[Kan.] 85 P. 555. Heirs suing for the pos-
session and partition of realty to whicli they
have acquired title by descent are not re-
quired to show, as a condition precedent to
recovery, that the land is not subject to ap-
propriation for the payment of decedent's
debts. Land may be sold after partition if

necessary. Id. Expenses incurred by heirs
in removing clouds on the title to property
descending to them are not a charge on the
estate of which it is a part. In re Heeney's
Estate [Cal. App.] 86 P. 842. Where the
vendee of land refuses to accept the deed
tendered by the vendor, the legal title passes
to the vendor's heirs at law who take sub-
ject to the vendee's right to accept the deed
or the power of the chancellor to compel
him to do so (Brackett's Adm'r v. Boreing
[Ky.] 89 S. W. 496), and no title can be
made to the vendee in an action to wliiqh
they are not parties (Id.). Grantee in deed
held equitable owner of land attempted to
be conveyed thereby, and as such entitled
to rents and profits thereof, notwithstanding
misdescriptions in deed which she could
have had corrected in court of equity, so
that heir of grantor could not compel her
estate to account therefor. Cunningham v.
Cunningham's Estate, 220 III. 45, 77 N. E. 95,
afg. Cunningham v. Dougherty, 121 111. App,
395. Instruction to find for defendant if

Jury found that it was the intention of the
grantor to convey the land by his deed held
proper and not objectionable as submitting
the question whether the deed conveyed the
legal title to the property. Id. Heirs of
deceased beneficiary of trust deed, for whose
estate no executor or administrator had been
appoirited, and trustee held the only neces-
sary and proper parties defendant to a suit
for an injunction to prevent foreclosure.
Peebles v. Yates [Miss.] 40 So. 996. Where
heir had been absent and unheard of for
more than seven years, and hence was pre-
sumed to be dead, held that there was no
presumption that she died at any particular
time during that period, and hence no por-
tion of her interest in ancestor's property
would pass under deeds executed by guard-
ians of her minor cotenants who were also
her heirs. Chapman v. Kullman, 191 Mo. 237,
89 S. W. 924.
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any powers of sale conferred by the will.' Hence in the absence of a statutory pro-

vision to the contrary/ actions in respect thereto^ must ordinarily be brought by

the heir or devisee, and the representative is not a necessary party to proceedings

to enforce liens thereon acquired during decedent's lifetime." In some states the

representative is given the right to possession and control of the realty when neces-

sary for the payment of debts/ or for purposes of administration/ or when the

rents and profits thereof are necessary in the settlement of the estate/ or when
the estate is insolvent^" or is directed by the court to be administered as insolvent.^^

In the absence of a statutory provision to the contrary/^ rents of realty which ac-

crued during decedent's lifetime go to the representative, but those accruing after

his death belong to the person then entitled to the land.^' Eealty acquired by the

2. See §§ 7, 8, post.
3. As to sales under powers see § 5 B,

post. Per construction of wills in this par-
ticular, see Wills, 6 C. L. 1880.

4. See § 5 B, ante.
5. A cause of action for trespass or injury

to land occurring after decedent's death
passes to the heir or devisee and not to the
executor or administrator. Adams v. Slat-
tery [Colo.] 85 P. 87. Hence an executor who
has no estate in the premises except a right
to lease the same cannot maintain an action
for waste, but it must be brought by the re-
versioner in fee. Id. Not "where petition did
not allege that there were any debts, or that
waste complained of would lessen the rent-
al value of the estate, nor that the estate
would be prejudiced, and negatived any pre-
sumption as to title being in the estate. Id.

Sole heir is vested at once on the death of
the ancestor with title which will support
an action against a third party with respect
thereto, regardless of whether there has
been a settlement of the estate and a decree
of distribution. Hume v. Laurel Hill Ceme-
tery, 142 F. 552.

C. Not a necessary party to proceedings
to revive a judgment against decedent di-
recting the sale of land in which no person-
al relief was granted. Galloway v. Craig
[Ky.] 92 S. W. 320.

7. Under Kirby's Dig. § 79, giving admin-
istrator possession and control of lands for
payment of debts, he holds them as trustee
for the creditors and the heirs. Reeder v.

Meredith [Ark.] 93 S. W. 658.

8. Finding that possession was necessary
held sustained by the evidence. Kern v. Ger-
zema [Minn.] 106 N. W. 962. In order to
defeat his right to recover possession the
heirs, or those claiming under them, must
show that as a matter of fact the personal
property is sufficient for the purposes of ad-
ministration. Is not sufficient to show that
there is no absolute necessity for his taking
possession, nor that the personalty will prob-
ably be sufficient to pay debts and expenses.
Id. If no reasonable necessity exists he
cannot create one by commencing an action
for the reooverj of the possession of the
land, thereby incurring costs and attorney's
fees. Id. In action by administrator to re-
cover possession, error in admission of evi-
dence as to value of services of his attorney
In such action held harmless where court
found as a fact that possession was neces-
sary, and finding was sustained by evidence
Id.

9. Rev. St. 1898, § 3823, gives him no right
to take possession unless there are debts.
Hinman v. Hinman, 126 Wis. 191, 105 N. W.
788. Such a right, until exercised, does not
constitute an estate in possession as against
the heir, or an intervening estate so as to
make that of the heir merely one in remain-
der oi- reversion. Id. Complaint in suit by
heirs for partition held not demurrable on
groun'd that there could be no estate in
possession in the heirs because of adminis-
trator's right to possession under certain
circumstances, it not appearing from the
complaint that an administrator was in pos-
session, or that there was any administra-
tor, or that there were any debts, and there
being an allegation that no persons other
than defendants, among whom administrator
was not included, had any interest in the
land. Id.

10. Under Pub. St. 1901, c. 189, § 13, Is,
in such case, required to account for net
proceeds In his administration account.
Ayers v. Laighton, 73 N. H. 487, 63 A. 43.

11. Pub. St. 1901, c. 192, § 1, construed,
and held that when probate court orders
estate to be administered "as Insolvent, the
administrator has at least a prima facie
right to the possession of the realty and
must account officially for rents collected
by him If he takes possession in his official
capacity, even though estate subsequently
proves to be solvent. Ayers v. Laighton 73
N. H. 487, 63 A. 43. Where administrator,
at his own instance, obtains a decree di-
recting estate to be administered. as insolv-
ent and collects rents of realty, he will be
estopped to insist, upon settlement of his
account, that he was not acting in his official
capacity. Id. In such case -his title and
right to possession commence at the date
of the decree of the probate court that the
estate is insolvent, or directing that it be
administered as though insolvent. Decree
does not have a retroactive effect so as to
render his previous unauthorized collection
of rents an administrative act for which he
is accountable officially in the probate court.
Id. Executors who take possession of the
realty must account for the income receiv-
ed from it after the decree of insolvency.
Hf j-ris V, Ingalls [N. H.] 64 A. 727.

12. It is the duty of the administrator
to apply rents accruing on the property of
the estate in his possession to the payment
of Its debts. Smith v. Goethe, 147 Cal 72B
82 P. 3S4.

13. In suit by administratrix to recover
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representative in satisfaction of. judgments forming a part of tlje assets of tlie

estate is to be treated as personalty for all purposes of administration,^* Under

the Federal statute the heirs of a timber culture claimant who dies before ac-

quiring title take the claim directly as donees of the government and not by inheri-

tance."

Except where the rule is changed by wilV or by statute/'' the kgal title and

right to possession of personalty^* belonging to a decedent^' passes to his personal

rents from one who had acted as agent for
the intestate for their qollection, held that
a direction of a verdict for plalntift for the
full amount claimed was erroneous .where
it did not appear whether rents were from
realty or were all assets of the estate, some,
having been collected before the Intestate's
death and some after. Righter. v. Haines [N.
J. Law] 64 A. 148. Administrator Is not of-
ficially accountable in settlement of his ac-
counts for rents collected by him. Ayers v.

Laighton, 73 N. H. 487, 63 A. 43. Has no
right to rents accruing after decedent's
death. Winkle v. Meany, 30 Pa. Super. Ct.
339. Hence, where heirs leased property for
one year with right to end term on 90 days'
notice, administrator, on subsequently ob-
taining an order of sale, had no right to re-
lease tenant from further payment -Of rent
in consideration of his giving up possession,
and such release did not relieve tenant from
liability. Id.

14. Weir V. Bagby, 72 Kan. 67, 82 P. 585.
Heirs do not take title to it by descent' from
ancestor, since he never owned it, nor until
the probate court of proper jurisdiction has
exhausted its authority over it by an order
of distribution, either general or special,
which is final in character. Id.

15. Upon death of a timber culture claim-
ant before performance by him of the con-
ditions precedent to obtaining title from the
government, his heirs succeed to the claim
and may obtain a patent therefor in their
own names on making the required proofs,
but they take directly as donees of the gov-
ernment and not by Inheritance. Haun v.
Martin [Or.] 86 P. 371. See, also, Public
Lands, 6 C. L. 1126; Descent and Distribution,
7 C. L. 1137.

16. See Wills, 6 C. L. 1880.
17. Under Wilson's Bev. & Ann. St. 1903,

5 6894, the personalty as well as the realty
descends to the heirs subject to the control
of the probate court and to the possession of
any administrator appointed by that court
for the purposes of administration. Litz v.
Exchange Bank, 15 Okl. 564, 83 P. 790. Per-
sonalty as well as realty descends to heir
immediately on ancestor's death, subject to
payment of debts. Manchester v. Bursey
[Tex. Civ. App.] 14 Tex. Ct. Eep. 657, 91 S.

W. 817.
18. Nelson v. Nelson [Ky.] 96 S. W. 794;

Wright V. Holmes, 100 Me. 508, 62 A. 607; Mc-
Bride v. Vance [Ohio] 76 N. E. 938. Where
land has been sold and conveyed and title
has passed the vendor's claim for the pur-
chase money passes to his personal repre-
sentative, who may collect it by action
without joining the heirs at law. Brackett's
Adm'r v. Boreing [Ky.] 89 S. W. 496. One
seeking to establish alleged gift of person-
alty of which he has not possession must seek
to obtain possession by appropriate proceed-

7 Curr. L.—89.

Ings against personal representatives of de-
ceased donor, who but for the alleged gift
would have had title to property, either alone
or in conjunction with the persons having
actual possession of the property. Grahanji
V. Spence [N. J. Eq.] 63 A. 344. Bill against
executors of party alleged to have taken
possession of property, to which persons who
would have been entitled to the property
but for the alleged gift were not made
tjarties, held demurrable for failure to
allege whether deceased donor died
testate or intestate, and to whom property
would pass in either case. Id. Debtors of
estate executed several notes to benefioiarlea
under will for amount of their debt. There
being a question as to whether one of the

'

beneficiaries took his share for life or ab-
solutely, the note for his share was made
payable to the testator's estate. Held that
last named note was an asset of the estate
and was properly delivered to one of thb
executors. In re Kemp's Estate, 49 Misc.
396, 100 N. T. S. 221. Is entitled to recove'r
money in hands of heir belonging to the es-
tate. Manchester v. Bursey [Tex. Civ. App.]
14 Tex. Ct. Rep. 657, 91 S. W. 817.- Mandamus
being a discretionary writ, held that there
was no abuse of discretion in denying a v»rit
to compel a county judge holding a fund
belonging to a decedent to turn it over
to the administrator, whose bond was not
Bufflcient to protect it, the judge's official
bond being sufficient for that purpose if he
held fund In his official capacity as the rela-
tor contended. State v. Hendee [Neb.] 105
N; W. 892. Immaterial that administrator
tendered an additional bond where there was
no order fixing the amount thereof or ap-
proving it. Id.

19. In proceeding to compel former ad-
ministrator, who had been removed, to turn
over to his successor certain money alleg-
ed to belong to the estate, evidence held to
sustain finding that Intestate had given mon-
ey to former administrator personally as
a gift. Poster v. Murphy [Neb.] 107 N. W.
843. An administrator is not entitled to the
possession of property of which the dece-
dent whose estate he represents died possess-
ed, as against a defendant who shows that he
is the equitable owner thereof, in the absence
of proof that there are creditors of the es-
tate whose equitable claims to the property
take precedence over that of the defendant.
Not entitled to recover possession of prop-
erty which decedent had contracted should
belong to him at the time of his death in
consideration of services which were duly
performed by defendant. Koslowskl v. New-
man [Neb.] 105 N. W. 295. On petition In
orphans' court for order directing adminis-
trator to turn over to petitioner a note in-
ventoried as assets of the estate, evidenca
held not to show a gift of the note to tha
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representative, and all actions for its recovery must be brought by him.^° The

proceeds of insurance policies payable to the widow and children,''^ the damages re-

covered for the negligent killing of the decedent which the statute provides shall be

for the sole benefit of the widow and next of kin/^ and accrued pensions/^ are not

assets. The right of the survivor to sell community property to pay community

debts cannot be exercised in disregard of the right of the general creditors of the

estate to subject it to the payment of their claims nor of the right of the minor

children to subject it to their claim for an allowance.^*

petitioner by the maker. In re Ferdon's
Estate [N. J. Bq.] 62 A. 551.- Personal repre-
sentatives of life tenant held to have no
legal right to rents accruing after her de-
cease under lease of realty made by her.

Steuber v. Huber, 107 App. Div. 599, 95 N.
Y. S. 348. On death of tenant in possession
under a lease for a definite term or from
year to year, his estate passes to his per-
sonal representatives, and if they continue
in possession without terminating the ten-
ancy, they are liable in their representative
capacity for rent tliereafter accruing. Id.

Lessee having entered into possession under
a lease made by an executrix and life ten-
ant, held estopped to contend, in an action
for rent, that it was void because not con-
firmed by the court, and such estoppel ex-
tended to and bound his executors who en-
tered into aid retained possession of the
property under the lease, and precluded them
from setting up such invalidity in an ac-
tion against them for rent accruing
after their testator's death. Id. Evi-
dence held, to sustain finding that exec-
utors of deceased lessee held possession
o^the leased premises In their representative
capacity. Id. Complaint in action by ad-
ministrator to recover a deposit made by de-
cedent in defendant bank held properly dis-
missed for failure of proof that at time of
decedent's death there was any money be-
longing to him on deposit, "where pass book
showed a deposit nrade by decedent and a
subsequent withdrawal, but there was no
evidence as to the date of decedent's death.
;Harris v. State Bank, 49 Misc. 458, 97 N. Y.
S. 1014. Statement by plaintiff at the time
when he made demand on defendant that de-
cedent died on a certain date had no proba-
tive force as evidence of decedent's death
or tlie time of his death. Id. Admission in
answer that decedent made a deposit in liis

lifetime fceld not an admission that sum
was still on deposit at time of liis death, in
view of express denial of that fact and
proof from pass book tliat deposit was with-
drawn. Id. Orplians' court held to have
properly dismissed petition by administra-
tor d. b. n. c. t. a. to obtain possession of
personalty and the proceeds of realty alleg-
ed to belong to the estate in the possession of
the executor of a deceased life tenant and
the beneficiaries under her will, where it
did not appear from the will that the ad-
ministrator was entitled thereto in prefer-
ence to the remainderman, or that the fu-
neral expenses of the life tenant, for which
the property was liable, had been paid.
'Coover's Estate, 27 Pa. Super. Ct. 12. In ac-
tion by administrator to recover personalty
from vendee of decedent's husband on ground
that husband purchased property as dece-

dent's agent and that therefore it belonged
to her estate, held that nonsuit was prop-
erly granted on the ground that evidence
was insufficient to show ownership in de-
cedent. Du Boss V. Gladden [S. C] 55 S. B.
152.

20. See § 5 B, post.
21. See, also. Insurance, 6 C. L. 69; Fra-

ternal Mutual Benefit Associations, 5 C. L.
1523. Proceeds of benefit certificate payable
to decedent's "legal heirs" held not assets
of the estate, the heirs taking by virtue
of the contract and not by succession. Burke
V. Modern Woodmen of America [Cal. App.]
84 P. 275. Proceeds' of insurance, policies
payable to children held not made 9.ssets
by arrangement whereby, under order of
court, legal title was transferred to insured
and by him to a loan company in order that
policies might be kept alive for children's
benefit. In re Joost's Estate, 50 Misc. 78,
100 N. Y. S. 378. Where will stated that
testator was insured in a beneficial- asso-
ciation in a specified sum made payable to
person named as executor, who "was to dis-
tribute same according to directions given
him by decedent during his lifetime, and
there was no evidence as to the character of
the policy, held that the proceeds of the poli-
cy were not shown to be assets of the estate
and were improperly included in the exec-
utor's account. Kelley's Estate, 29 Pa. Su-
per. Ct. 106.

23. See, also. Death by Wrongful Act, 7
C. L. 1083. Under Act March 3, 1848, 1 Gen.
St. p. 1188. Gottlieb v. North Jersey St. R.
Co., 72 N. J. Law, 480, 63 A. 339. In case the
statute provides that the action shall be
brought by the administrator, he holds the
fund as trustee for its distribution in the
manner pointed out. Husband, not being one
of the next of kin within meaning of Act
March 3, 1848, 1 Gen. St. p. 118S, is not
entitled to any part of it, and when he re-
ceives it as administrator must distribute it

among next of kin. Id. Is not assets or
liable for debts under Iowa Code § 3313, or
Comp. Laws Mich. § 6309. In re Williams'
Estate [Iowa] 107 N. W. 608. If beneficiary
resides in another jurisdiction the statutes
of the state giving the right of action cannot
follow the fund, when once collected, into
the domicile of the beneficiary, and there de-
termine whether it shall be exempt from the
debts of the deceased. Id.

23. Under Federal pension laws, accrued
pensions are not assets or liable for debts,
but inure to the benefit of the widow, or the
children if there is no widow, and hence
guardian of Infant children of deceased
widow of pensioner are entitled to ac-
crued pension due her at her death as agiinst
administrator who seeks possession of it to
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(§5) B. Collection and reduction to possession.^'^—Since the legal title and

right to possession of personalty is in the representative/" all actions for its re-

covery must ordinarily be brought by him,^' the heirs not being necessary parties/*

and limitations commence to run from the date of his appointment.^" Where he re-

fuses to sue, however, the heir may do so, but the representative must, in such case,

be made a party defendant.'" Legatees may follow funds of the estate into property

in which they have been wrongfully invested by the^ representative where it appears

that all other claims in the nature of debts and bequests have been paid." Stat-

pay debts. PInson v. Sanders [Ky.] 96 S.

W. 444.
24. Hence the sale and transfer of per-

sonalty by the widow after her husband's
decease to a creditor in payment of a com-
munity debt was no defense, to an action by
her as administratrix to recover such prop-
erty from him, in the absence of a showing
that defendant's claim was superior to that
of the" other creditors or of the minor chil-

dren of the deceased or that there was other
property of the estate sufficient to pay the
other creditors and provide an allowance for
said minor children. Latham v. Dawson
[Tex. Civ. App.] 13 Tex. Ct. Rep. 675, 89 S.

W. 315. Unauthorized sale of community
property by widow held to pass only such
part thereof as she might be entitled to
have set off to her in the administration of
the estate. Id.

25. See 5 C. L,. 1207.
26. See § 5 A, ante.
27. Action on injunction bond restrain-

ing the cutting of timber for damages for
timber cut and carried away by plaintiffs

in injunction suit before defendant's death
should be Brought by personal representa-
tives of the defendant in that suit, or he
should be a party plaintiff, or in case of his

refusal to sue or join in the suit he should
be made a defendant, since amount recover-
ed would be assets in his hands. Miller v.

Smythe [Ky.] 92 S. W. 964. An action to
recover personalty alleged to have been con-
verted by widow cannot be maintained by an
heir or distributee, but must be brought by
the personal representative. Nelson v. Nel-
son [Ky.] 96 S. W. 794. Fact that there is

no personal representative does not authorize
heirs to bring suit, since they can have one
appointed and- it is their duty to do so.

Id. Administrator is the proper party to
sue for the recovery of personalty given
away by the intestate in her lifetime in

fraud of her husband's rights. Wright v.

Holmes, 100 Me. 508, 62 A. 507. Adminis-
tratrix of deceased bailor may recover money
placed in bailment by him for purpose of
defrauding his creditors.' Knapp v. Knapp,
118 Mo. App. S85, 96 S. W. 295. Petition in

action by administrator for conversion of
stock held insufficient to shO"w conversion
where it merely alleged that defendant re-

fused to give up stock certificates. Richard-
son V. Busch [Mo.] 95 S. W. 894. In action
by administrator on note alleged to have
been given to decedent, statements of deceas-
ed in his lifetime tending to show friendly
and confidential relations between himself
and defendant held too remote. Steltemeier
V. Barrett, 115 Mo. App. 323, 91 S. W. 56.

[n action by administrator" on note belong-
ing to decedent, declaration by decedent

tending to show ownership of note and that
it was due and unpaid held self-serving and
inadmissible. Id. An executor and testa-
mentary trustee may sue in his representa-
tive capacity to recover assets of the estate
in the possession of the defendant, though
he In his individual capacity acted in col-
lusion with the defendant in despoiling the
estate. Suit against coexecutor and others
to set aside conveyance made by both exec-
utors 'through fraud of defendant executor.
Spiith V. David Stevenson Brewing Co., 50
Misc. 395, 100 N. T. S. 621. He may also join
himself as a plaintiff in his individual capa-
city for the purpose of having his individual
rights in the property determined. Id. Pact
that executor converts personalty converted
by him into land does not give heirs of a
legatee a right to recover possession there-
of. Conley v. Walton, 49 Misc. 1, 96 N. Y. S.
400. Pending administration, administrator
alone has authority to sue for rents accruing
on decedent's estate' before the appointment
of the administrator. Smart v. Panther [Tex.
Civ. App.] 16 Tex. Ct. Rep. 448, 95 S. W. 679.

28. Where equitable title and right to pos-
session have passed to vendee of land under
title bond, the vendor's heirs have no right
to sue to recover the land for nonpayment
of the purchase price, but the remedy is an
action by the vendor's representative to re-
cover the unpaid purchase money, to which
the -heirs are not necessary parties, where
no lien is asserted and specific performance
is not asked. Doty y. Jameson [Ky.] 93 S.
W. 638. Heirs and next -kin of a deceased
legatee held improperly joined as plaintiffs
in suit by administratrix of such legatee
against executrix of deceased executor of
estate of legatee's testator, both individually
and in her representative capacity, to reach
land in which it is alleged that the executor
invested funds embezzled by him from Mia
testator's estate and conveyed to defendant,
his wife, with intent to defraud those in-
terested in the estate, and to create a secret
and illegal trust in favor of himself and his
family, they not having a right to recover
the property. Code Civ. Proc. § 446, relating
to joinder of parties plaintiff, construed. Con-
ley V. Walton, 49 Misc. 1, 96 N. T, S. 400.
> 29. Appointment of first administrator
held a general one empowering him to make
an inventory and do everything else neces-
sary to collect a note due the estate, and,
he having tailed to make an inventory, limi-
tations proceeded to run against the estate.
Walker's Adm'r v. Turley [Ky.] 90 S. W. 576.
Limitations against the right to recover
property alleged to have been converted by
defendant. White v. Blankenbeckler, 115 Mo
App. 722, 92 S. W. 503.

30. Action to recover personalty alleged
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utes in some states provide for a summary proceeding by the representative in the

prohate court for the recovery of personalty in the possession of others.'"

As a general rule the heirs alone have the right to bring actions in regard to

realty/^ but the representative is the proper party to do so in states where he is en-

titled to its possession.'* By statute in some states he may maintain an action

against one wrongfully in possession under an adverse claim of title.'" His right to

recover realty fraudulently conveyed by decedent in his lifetime is generally limited

to cases 'where he has been authorized to sell it/* or where there is a deficiency of

to have been converted by widow. Nelson
V. Nelson [Ky.] 96 S. W. 794.

31. Complaint held to suffloiehtly allege
ownership of the funds in plaintiffs, it ap-
pearing therefrom that all other claims in

the nature of debts and bequests had been
paid. Chaves v. Myer [N. M.] 86 P. 233,

32. Administration Act § 81 held to apply
only to property owned by decedent at the
time of his death, which has not at the time
of the petition filed thereunder been reduced
to possession by the representative apd
not where the representative has once
had possession of the property and has
lost or parted therewith. Mohlke v. People,
117 111. App. 695. The proceeding is re-
garded as one of an equitable nature, and
pleadings filed thereunder are to be treated
and regarded as pleadings in equity. Id.

Suflloiency of affidavit to petition held waiv-
ed where respondent filed answer after his
motion to quash was overruled. Id. Sum-
mary proceedings provided for by Gen. St.

1901, § 3002, for the discovery and to compel
the delivery of property or effects of an
estate suspected of having been concealed,
.embezzled or conveyed away. Is not the
proper remedy to enforce the payment of a
debt to an estate, or to try contested rights
to property as between the representative of
the estate and others. Humbarger v. Hum-
barger, 72 Kan. 412, 83 P. 1095. Court held
to have properly closed investigation' and
discontinued proceeding where it appeared
on the hearing tljat note alleged to have
been concealed was not concealed, and it

was then proposed to extend the inquiry as
to the maker's liability thereon. Id. In
proceedings by administrator under Code
Civ. Proc. § 2707, et seq., for discovery and
delivery of assets, evidence held not to show
such a clear right .to property in administra-
tor as to justify relief prayed for. .In re Hani-
man's Estate, 50 Misc. 245, 100 N. T. S. 481.
In any event application must be denied
where it appears that property is not in
possession of party from whom it is sought
to be recovered but has been disposed of by
him. Id. Under §§ 2709, 2710, as amended
by Laws 1903, p. 1195, c. 526, held that sur-
rogate has discretionary power to examine
the person proceeded against, notwithstand-
ing the interposition of an answer alleging
title to the property in question. Gick v.
Stumpf, 98 N. Y. S. 961, afg. Gick's Will, 49
Misc. 32, 98 N. T. S. 299. Under Bal. Ann.
Codes & St. § 6212, authorizing court, on
complaint of any person interested, to cite
a person charged with concealing assets and
to examine him under oath on the matter
of such complaint, and Id. § 6213, prorlding
that all interrogatories put to him and his
answ-ers shall be In writing and signed by

Him, It Is not necessary that all the Inter-
rogatories shall be reduced to writing and
submitted before witness' is required to an-
swer any of them, but proper practice i« to
reduce each interrogatory to writing as ask-
ed and each answer as given. Main v. Had-
fleld, 41 Wash. 504, 84 P. 12.

33. See 5 5 A, ante.
34. As a general rule the right to recover

possession of property forming a part-ofthe
estate of a decedent is in the administra-
tor, if there be administration, and the' heirs
at law cannot sue for that purpose without
his consent. Rule applied to realty. Ander-
son V. Goodwin,, 125 Ga. 663, 54 S. E. 679. If
the administrator commits a fraud upon the
estate or colludes with others to do so, this
rule does not prevent the heirs from bring-
ing an equitable action against him and
those In collusion with him for the purpose
of protecting the estate. Id. To recover
realty illegally sold for inadequate price
through collusion with administrator. Id.
General allegations of fraud held insufficient.
Id. One heir alone can go no farther than
is necessary to protect his own interest, and
cannot recover the entire estate for the bene-
fit of the others In spite of their quitclaim
deeds and over their protest. Id. Allega-
tions as to debts held too vague to affect the
question. Id. Action for cancellation of
deed may be continued on plaintiff's death
by his executor, when properly substituted
without joining the devisees as parties
Rev. Code Civ. Proc. § 82, and Rev. Prob. Code
§§ 147, 242, 243, construed. Subera v. Jones
[S. D.] 108 N. W. 26. Rights of residuary
legatees held to have been fully protected
by order allowing them to intervene if they
so desired. Id.

35. Under Bal. Ann. Codes & St. §§ 6200,
6266, 6297, may do so on behalf of estate
and all the heirs, though it is not alleged
that there are any debts, at least where
such administrator Is appointed within 6
years from the date of decedent's death and
hence before debts are barred as claims
against realty by Id. § 4642. Gibson v Sla-
ter, 42 Wash. 347, 84 P. 648. Id. § 4640, pro-
viding that lands of which an intestate dies
seised shall immediately vest in his heirs,
and that their title and right to possession
shall be good as against all persons claim-
ing adversely to them except the administral
tor, and that they may sue for and recover
their respective shares from any person ex-
cept the administrator, held not to be incon-
sistent with sections above cited and not to
prevent such a suit. Id.

36. As between the debtor and his credit-
ors, property fraudulently conveyed remains
the property of the debtor and may be re-
covered or sold by the administrator by due
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assets to pay debts.'' In some states creditors are given a right to recover realty

so conveyed where the estate is insolvent.*' Where the administrator refuses to act,

an heir may sue to set aside mortgages and to recover propeTty alleged to have been

fraudulently obtained from the intestate.'*

It is the duty of the representative to settle the estate, pay the debts, and dis-

tribute the surplus.*" He is bound to settle the estate with reference to the situa-

tion of the assets at the time of the death of the decedent, and must not attempt

by trade or speculation to adjust its affairs on a different basis, or speculate in de-

mands against the creditors.'*^ He should collect the debts due the estate in cash,

and if he assumes the responsibility of changing their nature, as by accepting a

judgment against a third person in lieu of a note, he should be deemed to have done

so in his individual capacity, and must sue for the new debt in his own name.*"

In the absence of a statute to the contrary, he may assign, sell, and transfer the

choses in action of the estate held by him.*' In many states he may not settle

proceedings. Rev. Laws c. 146, 51 2, 17; M.
c. 178, § 1. Dunbar v. Kelly, 189 Mass. 390
75 N. B. 740. Rev. Laws c. 146, § 17. Action
is premature when brought pending an ap-
peal from a probate decree granting the
license, since the appeal renders the decree
of no effect as to future proceedings, and if

finally affirmed a new decree is entered
which takes effect from the time of entry
under the order of affirmation. Tyndale v.

Stanwood, 190 Mass. 513, 77 N. B. 481. Rev.
Laws o. 146, § 2, providing that no claim by
entry or by action to land fraudulently con-
veyed by the deceased shall be made, un-
less within Ave years after the decease of

the grantor, is a statute of limitations, and
writ of entry brought by administrator in

land court more than 5 years after decedent's
death, to recover land fraudulently conveyed,
is barred. Id. This is true though admin-
istrator previously procured license to sell

land and brought another action for the same
purpose which "was premature, Rev. Laws c.

202, § 31, authorizing the bringin,g of a new
action on the abatement' of a former one
within the time limited in that chapter, hav-
ing no application to actions under c. 146.

Id.

37. Where there Is deficiency of assets be-
cause of allowance of claims which are a
charge on the estate. Comp. Laws 1897, §

9363, et seq. Chapoton v. Prentis [Mich.]
13 Det. Leg. N. 186, 107 N. W. 879. Neither
an order of the probate court nor an appli-
cation by creditors is a necessary prereq-
isite to the. bringing of such a suit. Id.

Executor is not required in first instance to

prove claims allowed against estate for pur-
.pose of showing a deficiency of assets other
than by the report of the commissioners or

the judgment of the circuit court on appeal,

the burden being on defendant to impeach
their validity. Id. Allowance of claims by
commissioners not shown on their face to

have accrued after testator's death is prima
facie evidence that they accrued before that
time. Id. Answer having admitted that
commissioners gave notice of meetings ac-
cording to the statute, it was unnecessary
to prove that fact. Id. Defense that no
notice of meetings was given to executor
held not available under answer where rec-
ord did not set out order of probate court

and it did not appear that it contained any
such, re'quirement.- Id. Creditor who had
parted with his interest in the property con-
veyed held not a necessary party. Id. De-
cree directing reconveyance of the property
held too broad, and modified so as to re-
quire grantee to pay allowed: claims and
costs of the proceedings with a provision
for sale of land in case of a failure to do
so. Id.

38. Under Laws 1896, p. 604, c. 547, § 232,
providing that a creditor of a deceased in-
solvent debtor having a claim or demand ex-
ceeding $;00 may sue to set aside a con-
veyance of realty by the decedent as fraudu-
lent without having first obtained a Judg-
ment on such claim or demand which, if dis-
puted, may be established at the trial, held
that plaintiff in such action must prove his
claim in same manner in which he would be
required to prove it in an action at law.
Mertens v. Mertens, 48 Misc. 235, 96 N. Y. S.
785. In sui/t by administrator of deceased son
to set aside a conveyance by deceased father
as in fraud of son's rights as creditor, held
that evidence was insufficient to show that
father's estate was insufficient to meet debt to
son. Id. It is incumbent on him to prove
his debt and that the estate of the decedent
is insufficient to meet it. Id. "Where exec-
utor states under oath in his account that he
knows of no claims in favor of the estate
other than those stated, he cannot there-
after, in a suit by a creditor to set aside
a conveyance of his decedent as fraudulent,
claim that other assets existed for the pur-
pose of showing that the estate is solvent.
Id.

39. Marsh v. Marsh, 78 Vt. 399, 63 A. 159.
40. 41. Hayes v. Rich [Me.] 64 A. 659.
42. Hayes v. Rich [Me.] 64 A. 659. Where

he accepted worthless judgment in lieu of
note, there being no evidence that the
maker of the nots was not able to pay it.
Id. Administrator held not entitled to judg-
ment in his representative capacity where
it. did not explicitly or satisfactorily appear
that note which he used to purchase the
•judgment sued on was In fact a part of
the assets of the estate. Id. Assumption
that he could recover in his representative
capacity held incompatible with right of de-,
fendant to testify in his ovn belialf. Id.
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claims in favor of the estate for less than the full amount due without the approval

of the probate court." He' has no power to relieve one holding money belonging

to the estate as an involuntary trustee from his trust relation to the estate.*" A
release of a debt by a beneficiary under the will does not bar a suit -thereon by the

representative, at least where the person giving it is not the sole beneficiary.*'

An action of conversion cannot be maintained against a representative for property

alleged to have been converted by his decedent in the absence of a showing that

any of it came into the representative's hands.*''

The principal administrator on his appointment at once takes title to the entire

personal estate of the deceased, wherever situated.** Though his letters do not au-

thorize him to go into a foreign state and enforce his rights by action in its courts,

he may take possession of assets wherever found' if he can do so peaceably, and may
, receive payment of debts and claims due the estate wherever the same is voluntarily

made, and his quittance or discharge given therefor is valid against the claim of an

ancillary administrator subsequently appointed.*^ A representative may sue to

foreclose a mortgage on land in a^ state other than that of. his appointment where

he complies with the laws of the forum, though a representative has previously been

appointed in the latter state.""

It is frequently made the duty of the public administrator to take charge of

property or assets of a decedent left in a situation exposed to loss or damage where
no other person administers on them."^ In some states temporary administratoi's

43. May seU ohoses in action without re-

sort to, and notwithstanding Code Civ. Proc.

§ 2717, providing for the sale of personalty
when necessary to pay debts. Huck v.

Kraus, 99 N. Y. S. 490. Written assignment
of note, made and executed by executors,
held to confer "title thereto on the assignee
and to give him right to sue thereon, though
one of the executors claimed that estate was
still interested in note and that recovery
thereon would inure to its benefit. Id.

44. Claims accruing In decedent's lifetime.

Van Dusen v. Topeka "Woolen Mill Co. [Kan.]
87 P. 74. May compound with a debtor of

the deceased for a debt due with the approv-
al of thp probate court. Marsh v. Marsh, 78

Vt. 399, 63 A. 159. Allegations of bill held
insufficient to show tliat compromise of suit

by creditors to set aside mortgages given by
deceased was intended to bar suits by heirs

to set aside conveyances of other property.
Id.

45. First Nat. Bank v. Wakefield, 148 Cal.

558, S3 P. 1076. Where money was deposited
in bank under mistaken belief tliat it be-
longed to a partnership pf which decedent
was a member, but it was subsequently ju-
dicially determined that no sucli partner-
ship existed and that the money was assets
of the decedent's estate, held that the bank
was an involuntary trustee, and administra-
tor had no authority to authorize it to use
any part of the money to satisfy a mortgage
held by it on property belonging to tlie es-
tate. Id.

46. Release of widow of claim on policy
of insurance on decedent's life, payable to
his executor, held not a bar to a suit thereon
by the executor, she not being the only per-
son interested in the proceeds under Code §§
1805. 3313, and not having been given the right
by the will under which she took proceeds
charged with the payment of her debts, and

it not appearing whether she had elected
to take under the will or under the statute.
Rauen v. Prudential Ins. Co., 129 Iowa 725
106 N. W. 198.

47. Where widow took charge of decea,s-
ed husband's property and used and dispos-
ed of it as she pleased during her lifetime,
and on her death none of it could be identi-
fied as coming into the hands of her admin-
istrator, held that husband's administrator
subsequently appointed could not sue wid-
ow's administrator for conversion of the
property, but his remedy was by a pro-
ceeding fot the allowance of his claim
against the widow's estate in the probate
court. White v. Blankenbeckler, 115 Mo.
App. 722, 92 S. W. 503. Even if widow could
be regarded as trustee for heirs under agree-
ment with them as to the possession of the
property, and they might be entitled to es-
tablish an equity in the assets in the hands
of her administrator superior to the claims
of her heirs, they could only do so in an
equitable proceeding for that purpose and
not in an action for conversion against her
administrator. Id.

48. In re Williams' Estate [Iowa] 107 N
W. 608.

49. In re Williams' Estate [Iowa] 107
N. W. 608. Domiciliary administrator held
entitled to receive damages collected from
railway company on whose line deceased
was killed in foreign state, and his title
to such money could not be disturbed in
favor of administrator subsequently appoint-
ed in latter state on application of a credit-
or. Id.

50. May do so under Code 1896, § 360,
where he has complied with Id. § 359
Campbell v. Hughes [Ala.] 42 So. 42.

61. Word "papers" in Rev. St. 1899, § 292
declaring it to be the duty of the public
administrator to take charge of the estates



1 Cur. Law. ESTATES OF DECEDENTS § 5B. 1415

are required to deposit funds received by them with a depositary designated by the

court, and the money so deposited cannot be paid out without an order of court.^^

In some states the probate court may compel the representative of a deceased

rq)resentative to account for the acts and doings of the latter and to turn over any

of the property of the estate which has come into his possession or under his con-

trol.'^

Whatever property is lawfully received by the representative after the death of

his decedent in virtue of his representative capacity he holds as assets of the estate

and is liable therefor in such capacity to the true owner.** Where he refuses in

such case to turn it over, the latter may generally sue him either in his official ca-

pacity or individually at his election.^" In Louisiana an administrator who mali-

ciously inventories the property of another as belonging to the succession is individu-

ally liable for the resulting loss to the owner.'*'' Where the vendor of realty rescinds

the contract of sale after the deatli of the vendee, the latter's representative is liable

for the reasonable rental value of the property pending a suit by the vendor for its

reeovery.^^

A surviving partner has a right to the possession and control of partnership

property superior to that of the administrator of a deceased partner, and the latter

can claim only so much of it as remains after the payment of the partnership debts."*

of decedents "when money, property, pa-
pers, or other estate are left in a situation
exposed to loss or damage, and rto other per-
son administers on the same," etc., refers to

papers constituting assets of the estate, that
Is papers in which there is a property value.
Richardson v. Busch [Mo.] 95 S. W. 894. The
right of the public administrator to admin-
ister on an estate under such section de-
pends on the existence of property or assets
in Missouri belonging to decedent at the
time of his death, it being Immaterial wheth-
er there are any debts against the estate
or not. Id.

53. Code Civ. Proc. §| 2678, 2680. 'in re
Rothschild, 109 App. Div. 646, 96 N. T. S.

372. Company held bound by order appoint-
ing it depositary, though not served with a
copy thereof, where ^administrator wrote it

that he was required by the order appoint-
ing him to deposit funds "with it, and in-
closed surrogate's certificate as to his quali-
fication. Id.

53. Under Code Civ. Proc. § 2606, surro-
gate has power to require executor of a
deceased executor to account for the
acts and doings of the decedent and
for the trust property which came into
his possession, and may at the same
time compel the executor or administrator of
the deceased executor to deliver over any of
the trust property which has come into his
possession or under his control. In re Wal-
ton, 98 N. T. ,S. 42. Court can only, how-
ever, require executor of deceased executor
to pay over to his successors money or prop-
erty which has come into his possession or
under his control, and hence decree direct-
ing such payment cannot be made where
there was no allegation in the petition and
no finding that money or property came In-
to the possession of the executor of the
deceased executor belonging to the latter's
testator. Id. Surrogate held to have ju-
risdiction to determine on tlie- merits an ap-
plication to cprapel the executrix of a de-
ceased administrator to jiay into court the

assets of the estate of such administrator's
intestate which came into her hands, where
administrator had accounted and had failed
to pay over money as directed by decrees en-
tered on accounting. In re Collyer, 99 N. T.
S. 213.

54. Newcomb v. Burbank, 146 F. 400. Se-
curities received by executors from the es-
tate of the testator which are not distin-
guishable from the latter's other property
become assets of the estate and the true
owner must assert his claim as that of a
general creditor. Id.

55k Newcomb v. Burbank, 146 P. 400.
Stock standing in name of deceased as se-
curity. Collins v. Denny Clay Co., 41 Wash.
136, 82 P. 1012. If he elects to sue executor
in his representative capacity, can only take
such judgment as law authorizes in actions
against representatives. Id. Where stock
stood in name of decedent as security, its
value in such an action held properly fixed
as of the date of the trial. Id..

56. Williams' Heirs v. Zengel [La.] 42 So.
153. Since his liability individually and as
administrator grows out of same act, he
may be joined as defendant in both capaci-
ties in one suit. Id.

57. Vendor rescinded contract of sale aft-
er vendee's death and instituted suit of tres-
pass to try title to recover the land against
widow individually and as' administratrix of
vendee's estate, and caused the land to be
sequestered. The administratrix, in her of-
ficial capacity and under order of the county
court, replevied the property and continued
in possession under a replevy bond. Held
that on final judgment in favor of the
vendor he was entitled to recover from the
administratrix the reasonable rental value
of the property pending suit, without regard
to the amount actually collected by her or
the care and diligence exercised by her in
the care of the property. Fidelity & Deposit
Co. v. Texas Land & Mortg. Co. [Tex. Civ.
App.] 14 Tex, Ct. Rep. 183, 90 S. W. 197.

58. For full discussion of the rights of
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(§5)" C. Inventory and appraisal^^—The representative is generally required

to file an inventory of all the property of the estate which comes into his hands.^"

Statutes in some states provide for the recovery of a penalty from an administrator

for his unexcused failure to do so within the time prescribed.'^ The mere inclusion

of property in the inventory does not establish the fact that the estate has title to

it.°^ In Louisiana the inventory should embrace all property in the succession but

not property in the hands of heirs or^third persons claiming to own the same.'' The

remedy of an heir seeking to reach such property is by a direct action for that pur-

pose and not by a rule asking for the amendment of the inventory or the filing of

a new one.'* The representative must be made a party to a rule to have the in-

ventory amended.'® An heir seeking to have property inventoried , as belonging to

the succession must clearly show what the property is." An opposition to inven-

torying property as belonging to an estate is not a petitory action, and hence does

not estop the opponent from afterwards bringing a possessory action.'^

(§5) D. Property allowed widow or cMldren."^—In some states the widow
is entitled to hold possession of the dwelling house of the decedent and the farm
thereto attached until her dower is assigned.'" She may release her right of quar-

antine to the heir or terre-tenant, such release operating by way of an extinguish-

ment of the right and not as a conveyance thereof.™ Her joinder in a mortgage
with an heir to a stranger does not operate as a release to the heir'^ but is merely
an attempt by her to convey such right to the mortgagee as security for a debt,
which cannot be enforced in a court of law.'*

each In partnership property, see Partner-
ship, 6 C. L. 911.

,
59. See 5 C. L. 1209.

1 60. St. 1903, §§ 3855, 3857, requiring per-
sonal representatives to return inventories
and sale bills and providing a penalty for
failure to do so, are mandatory, and repre-
sentative is not relieved- from compliance
therewith by receipt from devisees showing
a complete settlement of the estate to their
satisfaction. Dant's Bx'rs v. Cooper [Ky.]
96 S. W. 454.

61. Pub. Acts 1905, p. 365, c. 160, repeal-
ing Gen. St. 1902, § 324, which provided for
recovery of such penalty, held not to have
affected actions pending under such section,
iji view of Gen. St. 1902, § 1, relating to the
effect of repealing statutes. Atwood v.

B.ucldngham, 78 Conn. 423, 62 A. 616. Since
the repealing statute contained no saving
clause, it was effectual not only to prevent
the institution of new actions for future de-
linquencies but also to prevent the bringing
of. such actions for past ones. Id. General
provision of Gen. St. 1902, § 1, that the re-
peal of an act shall not affect any punish-
ment, penalty, or -forfeiture incurred before
the repeal talces effect, does not save right
to institute new suits for past delinquencies,
since § 324 expressly provides that there
shall be no forfeiture incurred "where delin-
quent before suit brought makes to pro-
bate court an acceptable excuse for delay,
and hence there can be no incurred forfeit-
ure before suit. Id. Pub. Acts 1905, p. 413
c. 217, providing that in all actions pending
under § 324 the recovery shall be for ?1 only
as the forfeiture for such neglect and the
taxable costs of the court, and that upon
plaintiff's refusal to accept a tender- by de-
fendant before trial of $1 and accrued costs

he shall not recover any sum in excess there-
of. Is retroactive and applies to pending
causes, and renders ineffective Gen. St. 1902,
§ 1. Id.' Chapter 217 is not unconstitution-
al because retrospective, there being nothing
in the constitution prohibiting such legis-
lation, which is not of Itself unlawful. Id.
Since no person has a vested right in an
unenforced penalty, it is not unconstitution-
al, in so far as it affects pending suits,
as divesting vested rights. Id. Does not
violate contract rights, since there la no
contract relation between the state and the
person suing for the -penalty. Id. Is not
unconstitujtional as invading the Judicial
province, or interfering, dictating to, or co-
ercing the Judicial province. Id. Does not
deny equal protection of the laws, since new
actions cannot be commenced. Id.

62., McKenna v. Cosgrove, 41 Wash 332
83 P. 240.

63, 64. Succession of Kranz, 115 La. 545.
39 So. 594.

65. A rule to have Inventory amended so
as to bring In property alleged to belong to
the succession cannot be maintained against
a coheir, who Is also executrix, personally,
but the executrix must be made a party.
Succession of Kranz, 115 La. 545, 39 So. 594.

66. Showing held insufficient. Succession
of Kranz, 115 La. 545, 39 So. 594.

07. "Williams' Heirs v. Zengel [La.] 42 So.
153.

68. See 5 C. L. 1210.

69. Under Kirby's Dig. § 2704. Griffin
v. Dunn [Ark.] 96 S. "W". 190. Right is a
personal, privilege and not an estate, in land
which can be conveyed to another, and such

' an attempted conveyance operates as an
abandonment and gives the heir a right of
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The widow and minor children are generally given an extended estate of home-

stead in decedent's land free from any liability for his debts.''' A sale of the prop-

'

erty''*or a removal therefrom generally operates as an a;bandonment.^° The right

of a child to have a probate homestead set apart to him is waived by his failure to

make application therefor until after he attains his majority.'"

The widow is usually given an allowance for the support of herself and the

minor children''' during the period of administration/* the amount being either'

fixed by statute''" or discretionary with the court.'" The procedure to procure the

allowance is purely statutory and varies in the different states.*^ The representa-

tive will be charged with the full amount of the allowance where he makes a volun-

entry, subject only to the right to have dow-
er assigned. Id.

70, 71, 72. Penney v. Weems [Ala.] 39 So.

574.

73. See, also, Homestead, 6 C. L. 1689. So
long as the homestead of decedent is oc-
cupied or used by the" widow, his children
cannot have partition thereof nor an ac-
counting by her for its use. Stevens v.

"Wilbourn [Miss.] 41 So. 66.

74. Under St. 1903, § 1707, when the wid-
ow sells and conveys her homestead, she
will be deemed to have abandoned it, and
the Infant children at once have the sole
right to the use of the homestead until the
youngest child becomes of age. Davidson v.

Marcum [Ky.] 89 S. W. 703.

75. Widow cannot claim homestead In home
place where she removed from property and
lived elsewhere after her second marriage.
Nelson v. Nelson [Ky.] 96 S. W. 794. Where
probate court assigned homestead to widow
for such period as she saw proper to occupy
it as such, held that she lost her right to it

when she abandoned it and lived at another
and different place. Mecaskey v. Morris
[Tex. Civ. App.] 89 S. W. 1085.

76. In re Heyjrood's Estate [Cal.] 84 P.
834.

77. The minor children have no claim to
any portion of the family allowance made
to the widow under Code Civ. Proc. § 1467,
nor Is it held in trust for them, and she is

not required to account to them for the man-
ner in w^hich it has been expended. Bell v.

Bell [Cal. App.] 83 P. 814. Code Civ. Proc. §

1468, providing that when property is "set
apart" to the use of the family half of it shall
belong to the Widow and the remainder in
equal shares to the children, does not apply
to such allowance, but is applicable only
when some specific or tangible property has
been set apart for the use of the family, such
as exempt property or the homestead. Id.

A widow's award is not such a judgment
as draws interest under Rev, St. c. 74, § 3.

Field V. Field, 117 111. App. 307. Under Rev.
Laws c. 140, I 2, probate court is required
to make an allowance to the widow out of
the personal property as necessaries, which
cannot be taken as assets for the payment of
debts, legacies, or charges of administration.
Whitcomb v. Taylor [Mass.] 78 N. B. 536.

Term "personal property" means the per-
sonal property left by the deceased at the
time of his death, and not that in the hands
of the administrator at the time of filing the
petition for an allowance for necessaries,
and the rights of the widow under this stat-

ute cannot, be taken away by the hasty ac-

tion of the representative In paying the
debts. Id. Cannot be deprived of her right
to allowance by reason of the, fact tliat rep-
resentative expends all the property appli-
cable thereto in paying debts of the estate
before the_ expiration of the year after hia
appointment during which, under Rev. Laws,
c. 141, I 1, he cannot be sued, and in such
case his account will not be allowed. Id.
Bounty given to widow by Rev. St. 1899,
§ 107, belongs to her absolutely, provided
she applies for it within the time prescrib-
ed by § 108, regardless of the debts of her
husband, and is unaffected by the exercise
of her election to take a child's portion of
the realty under § 2944, which does not re-
fer to personalty. Hill v. Evans, 114 Mo.
App. 715, 91 S. W. 1022.

78. Allowance may continue during the
time reasonably necessary for the settle-
ment of the estate. Code Civ. Proc. § 2582,
construed. In re Dougherty's Estate [Mont.]
86 P. 38. Court held to have properly dis-
continued allowance from time when estate
was ready for distribution, the widow being
also the executrix. Id. Fact that interest-
ed parties could have compelled final set-
tlement and distribution at any time after
such date, but did not do so, held not to
preclude them from objecting to amount of
allowance claimed thereafter. Id.

79. Rev. St. § 3061 provides that year's al-
lowance of $300 shall be made to the wid-
ow and $100 in addition thereto for every
other member of the family, and § 3062 de-
fines "family" as every person to whom de-
ceased or widow stood in place of a parent,
v/ho was residing with the deceased at his
death, whose age did not exceed 15 years.
Held that, where the widow refused to as-
sume the control and maintenance of two
step-children under 15 3?ears of age after the
death of her husband, she was only entitled
to an allowance of $300, the allowance for
the children being payable to their guard-
ian. In re Stewart, 140 N. C. 28, 52 S. E
255.

80. Even if widow's allowance is subject
to modification to meet changed conditions,
this must be done upon motion made for
that purpose, and may not be done by objec-
tion to the account. In re Dougherty's Es-
tate [Mont.] 86 P. 38.

81. While the probate court has no power
to substitute its Judgment for that of the
appraisers making a widow's award, yet it
has plower to set aside such appraisement
and direct the appraisers to make another.
Field V. Field, 117 HI. App, 307, Under Code
Chr.- Proc.' §§ 2580, 2582, widow is entitled
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tary distribution in disregard of a seasonable demand therefor.*^ In some states

the widow is also entitled to an allowance for necessary provisions'^ and fuel for a

specified time after her husband's death.'* She is also often given the wearing ap-

parel of her husband'^ and certain enumerated articles of personalty, such as house-

hold furniture and the like, not to exceed a specified value.*' The latter right is

given to the husband in some states where the wife dies intestate.*'' In some states

the whole of the personalty goes to her'* or the children when it does not exceed

a specified sum.'"

The right to an allowance or award generally depends upon marriage, the con-

tinuance of the marriage relation until death, and the survivorship of the wife.""

It may be released by antenuptial contract where there are no children,"^ and may
be waived either by some unequivocal act manifesting her intention not to claim it,

or by such unreasonable delay in making her demand as to warrant the presumption

of such intention."^ The mere acceptance of a testamentary provision in her favor

to an allowance as a matter of right, and
no notice of the court's intention or action
in the matter is required, nor is it necessary
that there be a formal application. In re
Dougherty's Estate [Mont.] 86 P. 38.

52. Administrator held properly charged
"With full amount of widow's allowance,
where he disregarded a demand therefor
made by her while he had sufficient funds
for its payment in his hands and distribut-
ed the money "without taking refunding
bonds and "without asking court to make a

decree of distribution or to appoint an audi-
tor. Marsliall's Estate, 30 Pa. Super. Ct. 574,

53. Allowance to wido"w for necessary
provisions for 60 days after death of her
husband^ should not be restricted to what
slie might consume personally, but may in-

clude provisions consumed by her relatives
"Who "were members of decedent's family be-
fore, his death. In re Griffith's Estate, 49
Misc. 405, 100 N. T. .S. 215. "Widow does not
waive right by reason of failure of apprais-
ers to make it, but it may be allowed to her
.upon final accounting. Id.

84. Administratrix held entitled to credit
for amount paid by her for fuel used in

house for 60 days after decedent's death to
be credited upon her award as widow under
Code Civ. Proc. § 2713. In re Schroeder, 99
N. T. S. 176. *

85. TVidow held not entitled to wearing
apparel and ornaments of husband under §

2713. subd. 4. In re Griffith's Estate, 49
Misc. 405, 100 N. Y. S. 215.

88. Under Code Civ. Proc. § 2713. subd.
5, where decedent had a family and his per-
sonalty, not exempted by Id. subds. 1-4,

exceeds $150, the appraisers must set apart
to widow and minor children furniture, pro-
visions, or other personal property to the
value of $150, their discretion extending only
to selecting the articles and determining the
value thereof. In ' re Campbell's Estate, 48
Misc. 278, 96 N. Y. S. 768. Minors are not
vested with any interest, either absolute or
contingent, in any part of the property speci-
fied in subd. 5, and hence have no interest
in determination cf question whether widow
has waived her right thereto. Id. Sum of
money cannot be set off as exempt in lieu
of articles enumerated in Code Civ. Proc. §

2713, subds. 1-4, which decedent did not 0"vyn.

Id. No allowance will be made In Ueu of

any articles enumerated in Code Civ. Proc.
5 2713, subd. 4, which husband did not own.
In re Griffith's Estate, 49 Misc. 405, 100 N.
Y. S. 215.

87. Eev. St. 1899, § 111, providing that if
"Wife dies intestate owning personalty in l"ier

own name her husband shall be entitled, in
addition to curtesy, to all the articles and
property and all tlie remedies and reliefs
given by §§ 105-107, 109, to the widow in
her deceased husband's property, has no ap-
plication where wife dies testate. Black v.
Brittain, 116 Mo. App. 386, 92 S. "W. 500.

88. Statute authorizing probate court to
vest estate of a decedent in the widow or
children if it was less than the aggregate
value of $300 held repealed by Act April 1,
1887 (Acts 1887, p. 206), whch applies only
to personalty, so that court had no 'Juris-
diction to award whole estate, consisting
of lands of less, value than $300, to her and
such order was void. Callioun v. Moore
[Ark.] 94 S. W. 931. Her (feed to such land
conveyed nothing but her unassigned dow-
er. Id.

89. In absence of any showing to the con-
trary, guardian of -infant children held en-
titled to $40, derived from sale of person-
alty of decedent, under exemption laws as
against administrator seeking to recover
same to use in paying debts. Pinson v. San-
ders [Ky.] 96 S. W. 444.

90. Eight to widow's award. Kroell v.
Kroell, 219 111. 105, 76 N. E. 63.

91. Contract releasing all rights in hus-
band's property, etc., held to bar right to
award. Kroell v. Kroell, 219 111.. 105, 76
N. E. 63, rvg. 120 111. App. 76; Pavlicek v.
Roessler [111.] 78 N. E. 11, rvg. 121 111. App.
219.

92. Right held not prejudiced by delay
in taking out letters of administration for
which widow was not to blame. Marshall's
Estate, 30 Pa. Super. Ct. 574. Mere delay
of about three months after issuance of let-
ters before making formal demand for ex-
emption held not to raise presumption of
waiver, particularly where she made inform-
al oral demand when personalty was ap-
praised. Id. Mere fact that she does Hot
make formal demand for appraisement un-
til after administrator obtains order for sale
of realty does not necessarily show laches.
Id.
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does not operate- as a waiver/' even though it be in lieu of dower,'* unless the will

either expressly or impliedly so provides."' So, too, her right to a part of her hus-

band's personalty may be waived/^ and is lost by desertion and misconduct of the

wife during her husband's lifetime,"^ though it has been held that her right to it

and to an allowance is not destroyed by a separation."'

The right of a child to have a family allowance"" and the exempt property set

aside to him is lost by his failure to make application therefor until after he attains

his majority.^

(§5) B. Management, custody, control, and disposition of estate."—;The

management and disposal of property under testamentary trusts, though the same
persons act as executors and trustees, is treated in the article on trusts.' Persons

occupying realty belonging to the estate pending the administration are ordinarily

liable for its reasonable rental value.* In some states a married woman appointed

executrix is required to act jointly with her husband in the administration of the

estate.''

In Texas a testator may provide for the administration of his estate by his

executor free from the control of the probate court," in which case the independent

executor, as he is called, may do voluntarily whatever a regular executor or ad-

ministrator might do under order of the probate court.''

Control by courts.^—Probate courts ordinarily have power to summarily issue

orders for the protection of the' estate." Courts of equity have full power to au-

93. Mere (act that widow elects to accept

testamentary provision made for her by her

husband's will does not deprive her of al-

lowance given her by Burns' Ann. St. 1901.

§ 2424. Bowman v. Olrick, 165 Ind. 478, 7E

isT. E. 820.

94. Acceptance by widow of a beauest in

lieu of dower does not deprive her of her
right to allowance of $400 out of person-
al property given her by Rev. St. 1899, §

107. such allowance not being dower in the

strict sense. Ellis V. Ellis [Mo. App.] 96 S.

W. 260.

95. Allowance of $500 held waived by im-
plied acceptance of provisions of will which
gave her all the realty for life, except a lot

valued at $160, where testator left no person-
alty, so that sale of land to pay allowance
would have defeated will. Bowman v. Ol-

rick. 165 Ind. 478, 75 N. B. 820.

90. Widow held to have waived rights un-
der Code Civ. Proc. § 2713, subd. 5, where
she stated that she was satisfied with what
had already been set off to her under Id.

subds. 1-4, and did not wish to have any fur-

ther personalty set off to her. In re Camp-
bell's Estate, 48 Misc. 278, 96 N. T. S. 768.

97. Mansf. Dig. Ark. §§ 62, 63, extended
over and put in force In Indian Territory by
Congress providing for special allowances
to -widow, contemplate the case of a wid-
ow who has lived, with husband during his

lifetime as a member of his family and per-
formed the duties of that relation, and not

one who willingly separated from him,
performed none of the duties of a wife, and
by her gross misconduct disqualified her-
self from succeeding him as the head of

the family. Daniels v. Taylqr [C. C. A.] 145

F. 169.

98. The fact that a husband and wife
separate and live apart for a number of

years does not destroy the wife's right of

2.

3.

4.

'Exemption as a widow until they are divorc-
3d. In re McMillan's Estate, 8 Ohio C C
'N. S.) 294.

99, 1, In re Heywood's Estate [Cal.l 84 P
834.

See 5 C. L. 1213.
See Trusts, 6 C. L. 1736.
Vi.''here heir and another remained in

possession of property until its sale at re-
quest of administrator and under agreement
•vith him that they were to pay $3 per month
rent, held that they should not be charged
rent at any higher" rate under the circum-
stances. Hill's Guardian v. Hill [Ky.l 92 S
.W. 924.

5. Provisions of Pasch. Dig. § 1284, held
fully complied with in execution of convey-
ance, even if applicable where independent
executrix married after her appointment
McAllen v. Raphael [Tex. Civ. App.] 96 S
W. 760.

6. A provision in the will relieving the
executor from executing a bond .does not
divest the county court of control over the
estate unless the will in express terms or by
necessary construction indicates the desire of
the testator that his estate shall be admin-
istered independent of such court. Gray v
Russell [Tex. Civ. App.) 14 Tex. Ct. Rep
836, 91 S. W. 235.

7. Where testator held legal title to land
in trust for a third person, held that inde-
pendent executor had authority to conVey
legal title to him or his grantees. Sydnor
V. Texas Sav. & Real Estate Inv. Ass'n [Tex
Civ. App.] 15 Tex. Ct. Rep. 100, 94 S. W
451. Since, where decedent took deed un-
der agreement to reconvey, the obligation
could have been enforced in probate court
had estate been administered there held
that his independent executrix had power to
satisfy such obligation by executing re-
conveyance. McAllen V. Raphael [Tex Civ
App.] 96 S. W. 760.
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thorize the conversion of property contrary to the provisions of a will and differing

from the purposes and plans of the testator where there is a necessity for such con-

version for the preservation of the estate/" but there must be some important and

controlling reason therefor and a conversion is not justified by the mere fact that

the court may conclude that some other plan than that of the testator would have

been better.'^'-

Contracts for the sale or conveyance of land ty or to decedent}^—By statute

in some states the court may direct the representative to convey realty pursuant to a

contract to convey made by decedent during his lifetime which could have been

enforced against" him had he lived.^'

Right to sell realty}^—An executor has no authority to sell the realty of his

testator except under a power given him by the will/^ or under order of court for

the payment of debts/* or for division among those entitled thereto.^^ The extent

of a testamentary power of sale is of course to be determined from the language of

the will.^^ A power of sale does not include a right to bind the realty by a con-

fession of judgment.^* A pretended conveyance made under' an assumed power
conferred by the will, which by true construction does not confer such power, can-

not operate to deprive the devisees of. their title/" provided they seasonably under-
take to assert it and do not accept the fruits of the sale.^^ As a general rule, where
a power is vested in several executors, all must unite in making the sale.^^ A power
conferred upon executors ratione officii may be exercised by one succeeding to that
office,^' but the rule is otherwise where the power is personal and involves special

8. See 5 C. L. 1213.

, 9. Where petition showed that petition-

er was sole owner of the property, subject
to widow's life estate, and hence negativefl
any presumption of title In the estate, held
that he was not entitled to a summary or-

der In the administration proceedings re-
straining a tenant in possession from com-
mitting waste, iut, the action being a per-
sonal one, could only - obtain the relief
sought through ordinary injunction proceed-
ings in which defendant was entitled to be
heard. Adams v. Slattery [Goio.] 85 P.

87.

10. Johnson v. Buck, 220 111. 226, 77 N.

B. 163.

11. Bill held not to state facts justify-
ing sale of property for purpose of conserv-
ing interests of minor devisee. Johnson v.

Buck, 220 111. 226, 77 N. B. 163.

12. See 5 C. L. 1214.
13. Code Civ. Proc. § 1597, held applica-

ble only when deceased was bound by a
written contract to convey, and not to a
suit against an executrix to redeem from
certain deeds to her testator alleged to
have been In fact mortgages. "Wadleigh v.

Phelps [Cal.] 87 P. 93.

14. See 5 C. L. 1214.
15. See, also, Wills, 6 C. L. 1880. Where

will conferred no power of sale, deed pur-
porting to be made by executrix, but with-
out proper order of court and under a sale
made on premises Instead of at court house
dooi, held not to convey estate's title but
only the Individual Interest of the executrix.
Glore v. Scrogglns, 124 Ga. 922, 53 S. E. 690.

16. See § 7, post.

17.. See § 12, post.

IS. See, also. Wills, 6 C- Li. 1880. Power
In executors to sell land for purpose of
making a division will not be implied where

will contains no express power of sale and
no direction to executors to divide. Camp-
bell V. Cole [N. J. Eq.] 64 A. 461. Exec-
utor having power under the will to sell
any part of testator's estate may direct the
making of a sheriff's deed, to which tes-
tator was entitled, to a third party. Reeve
V. North Carolina Land & Timber Co FG C
A.] 141 P. 821.

. .
L

. .

19. An executrix given a life Interest
with an unrestricted power of sale has no
power to bind the realty by a confession
of judgment, particularly for a claim which,
by lapse of time, has ceased to be a lieri
on said realty. Rosengarten's Estate, 30 Pa
Super. Ct. 244.

20. Authority of executors being a mat-
ter of public record, their act In attempting
sale without authority Is a nullity. Forbes
V. Keyes [Mass.] 78 N. E. 733.

21. Forbes v. Keyes [Mass.] 78 N E 733.
Where parties In interest assented to ac-
counts by which executors were charged
with proceeds of sales, and devisees accepted
and receipted for moneys received from sales
and never objected to their validity, the
title conveyed or the prices received, held
that they were estopped to claim that sales
constituted a breach of executors' bond. Id

22. Brown v. Doherty [N. T.] 78 N B
147, afg. 93 App. Div. 190, 87 N. T. S. 563.
Executors acting under Imperative pow-
er, sold realty at public auction, both
being present. Deed was made by only one
of them in which Other, for some unassigned
reason, did not join. Latter died some years
later without contesting purchaser's title.
Held, In action by heirs, that purchaser ac-
quired the whole equitable title, the heirs
having; at most, the legal ' title as trustees
for his benefit. Id. In action by purchaser to
determine title under Code Civ. Proo c 14
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trust and confidence.** Errors of judgment in delaying the sale do not render the

executor personally liable where no loss results to the estate.''" In some states the

executor is required to make a return to the court and the sale must be confirmed

before it becomes effectual.** In others the court is given a discretionary power to

set aside the sale if a higher offer is thereafter made by a responsible person,"'^ or

if such a course is manifestly for the best interest of the estate.** Where a sale has

been set- aside the purchaser cannot question the right of the court to direct a new
sale on application of the executor.** A private sale by an executor acting under

a power and without an order of court will not divest the lien of a judgment against

him, though the debt upon which the judgment is founded was a liability of the

estate created after the death of the testator.'"

Executor's deeds made without procuring authority from the court having

jurisdiction are void as to devisees not joining therein."^ Heirs who with knowl-

edge of the facts aid in procuring and effectuating a private sale cannot thereafter

have it e^t aside in equity on the ground that it~should have been a public one.^*

Sale of personalty.—An executor sejling personalty without an order of court

becomes personally responsible for its value.'*

tit. 1, art. 5, held that Judgment barring any
claim by heirs and establishing plaintifE's

ownership was authorized. Id.

23. Under Act April 6, 1888, 2 Gen. St.

p. 1429, an administrator with the will an-
nexed may sell lands where will gives ex-

ecutors power of sale by implication. Ker
V. Banta [N. J. Eq.j 63 A. 550. Powers con-

•ferred by act are, however, limited to sale

of lands and it does not operate to make ad-
ministrator with will annexed succeed to

trust created by will. Id. Administrator
d. b.- n. c. t. a. held to have authority to ex-

ercise power. Ocheltree v. McDaniel [Del.]

63 A. 687.

24. P. I1..I888, p. 395, held not to give

a substituted administrator any power to

se>ll lands which are the subject of an ex-

press devise In trust. Hegeman's Ex'rs v.

Koome [N. J. Bq..] 62 A. 392. Discretionary
power coupled with a trust and involving

special trust and confidence cannot be exe-

cuted by him. Id.

25. "Where executor, having large discre-

tionary powers under the will as to the sale

instead of strictly pursuing directions of will,

followed his own judgment, held that he was
not, in the absence of fraud, liable for de-

laying sale longer than necessary, his mis-
take, if there was one, being one of judg-
ment and no loss having resulted to the

estate. In re Cunningham's Estate, 212 Pa.

441, 61 A. 993.

26. Under Code Civ. Proc. § 1561, sale is

not effectual 'until confirmed by proper su-

perior court, which, under Id. § 1575, has
authority to compel executor to make re-

turn. In re Walker [Cal.] 85 P. 310. Where
only persons interested in proceeds of sale,

which had not been confirmed though part

of purchase price had been paid under con-
tract, had so ratified executor's contract as

to estop themselves from disputing it, held

that court could compel a return and con-
firm sale on that ground and direct_the exe-

cution of a conveyance upon compliance with
the contract, or that at least the objections

of such beneficiaries would be ineffectual

to prevent a ratification. Id.

27. Under Code Civ. Proo. f 1552, may
do so If an offer of 10 per cent more in
amount than that named in the return be
made to him in writing by a responsible per-
son. In re Reed's Estate [Cal. App.] 85 P.
155. Where such an offer Was made by the
original purchaser, held that the court had
discretionary power either to acoejit such
offer and confirm the sale or to order a new
sale. Id. Was not bound to accept such
offer, particularly where another offer ten
per cent greater was subsequently made
in writing by a responsible person. Id. Held
immaterial that original purchaser's Increas-
ed bi<i was result of a mistake. Id. Fact
that under new bid conditions of deed were
changed held not to prevent Its acceptance
where executor acquiesced in change which
It appears would have been equally bene-
ficial to the estate. Id.

28. A sale under a testamentary power,
while not primarily requiring confirmation by
the orphans' court, is subject to its supervi-
sion and control and may be set aside and a
resale ordered when such a course Is mani-
festly to the Interest of the estate, even
though bona fide. Brittain's Estate, 28 Pa.
Super. Ct. 144. Sale properly set aside where
evidence showed that land had really been
bought by executor through an agent and
petitioners gave bond to bid a much larger
amount therefor. Id. Petition to set aside
sale on ground that executor had bought
land for a grossly Inadequate price will not
be dismissed because another beneficiary
has filed exceptiohs to the executor's account
seeking to surcharge him with 'the profits
of the sale, even though exceptant joins in
the petition. Id.

29. In re -Reed's Estate [Cal. App.] ^85 P.
155. .-

30. Only judicial sales divest existing
liens. Hollinshed v. Woodard, 124 Ga. 721.
62 S. B. 815.

31. Rannels v. Rows [C. C. A.l 145 F.
296.

32. Heir at law who knew that realty was
to be sold at private sale took part in ac-
complishing that result and made a quit-
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§ 6. Debts and liabilities of estate; their establishment and satisfaction. A.

Claims provable^*' embrace those arising out of contracts express^^ or implied/'

valid and enforceable against decedent during his lifetime, and not extinguished

by his death, and torts, which survive.'" They must subsist in law and be enforceable

as against a plea of lipiitations,^' or of the statute of frauds^" or other like defense.*"

A claim against a decedent's estate and a judgment recovered thereon against the

representative are assignable,*^ and the assignor thereby acquires all the rights of

the assignee which he may and must enforce in his own name by an action or special

proceeding.*' Upon the death of one of two partners, the primary liability for

partnership obligations rests upon the survivor, and the liability of the personal

representative of the decedent is dependent on the insolvency or inability to pay of

the survivor, which is a fact essential to the cause of action as against the survivor

and the representative jointly, arid must be alleged in the complaint.*^

(§6) B. Exhibition, establishment, allowance, and' enforcement of claims.

Jurisdiction.'^*—The jurisdiction of the various courts to pass on and allow claims

has been discussed in a previous section.*" A creditor who is a resident of the

place of principal administration and files his claim to share in the distribution

therein may be enjoined from prosecuting ancillary proceedings in a foreign court

for the purpose of securing an advantage over other claimants.*"

Occasion and necessity of proving claims."-—In most states all claims against

the estate must be presented to and allowed by the probate court or the representative

before they can be paid or enforced.*® This rule does not, however, apply to lia-

Glaim deed in order to effectuate that pur-

pose. Anderson v. Goodwin, 125 Ga. 663,

54 S. B. 679.
33. Executors held to have become re-

sponsible for value of cooperage sold, re-

gardless of whether or not the total amount
received was credited to the estate in tlielr

accounts. In re Scott's Estate, 1 Cal. App.
740, 83 P. 85. Particularly where sales were
admitted to have been made at prices in ex-

cess of those shown in the accounts. Id.

34. See 5 C. L. 1217.

35. See Contracts, 7 C. L. 761. Where a
part of the consideration for a deed is an
agreement by the grantee to support the
grantors for life, they may, on his death,

file claims against grantee's estate for dam-
ages suffered by them by reason of the

fact that the conditions to be performed by
him have not been complied with since his

death and cannot be in the future. Calkins
V. Calkins, 220 111. Ill, 77 N. E. 102.

36. See Implied Contracts, 6 C. L. 1756.

37. See Abatement and Revival, 7 C. L. 1.

38. See Limitation o'l Actiohs, 6 C. L. 465.

See, also, § 6 B, post. Claim of undertaker for

funeral expenses of decedent's husband held
barred by limitations before decedent's death.

In re Primmer's Estate, 49 Misc. 413, 99 N.

T. S. 830.

39. See Frauds, Statute of. 5 C. L. 1550.^ See Duress, 7 C. L, 1201; Fraud and
Undue Influence, 5 C. L. 1541, etc.

41. Code Civ. Proo. § 1910. Bamberger v.

American Surety Co., 48 Misc. 221, 109 App.
Div 917, 96 N. Y. S. 665.

42, Code Civ. Proo. §§ 1909, 449. Eam-
hefer v. American Surety Co., 48 Misc. 221,

IOs'app. Div. 917, 96 N. T. S. 665.

4.^. In action against both partners, where
the one who has been served dies, it is not

necessary to make his representative a party
in absence of allegatio'n that survivor is in-
solvent or unable to pay the debt. Latz v.
Blumenthal, 50 Misc. 407, 100 N. T. S. 527.
See, also. Partnership, 6 C. L.. 911.

44. See 5 C. L. 1217.
45. See § 2, ante.
46. In re "Williams' Estate [Iowa] 107 N.

W. 608.

47. See 5 C. L. 1218.
48. Where the lands as well as the p'er-

sonalty are liable for debts, a claim for
damages for breach of the decedent's con-
tract will not lie against the heirs in the
first Instance, but the claim should be pre-
sented in due course of administration and
be asserted against the personal representa-
tive. Zimmerman Mfg. Co. v. Wilson [Ala.]
40 So. 515. On breach of covenant of war-
ranty made by life tenant on sale of timber,
purchaser held to have no lien on purchase
money in hands of life tenant or her chil-
dren which would authorize a bill in equity
against either to obtain a personal decree
for the purchase price, and hence court could
not, by a species of equitable attachment or
garnishment or by an injunction against dis-
tribution, seize and hold in gremio legis the
moneys of the children, coming to them as
heirs of their father, to satisfy a decree
which plaintiff could never obtain. Id. Un-
der Burns' Ann. St. 1901, § 2465, prohibiting
the bringing of actions against executors and
administrators on claims and providing tfiat
a statement of such claims shall be filed with
clerk, held that payee of notes filing claims
thereon was not entitled to attorney's fees
provided for thereby, there having been no
breach of the stipulations of the notes by
the maker and the claims not having been
contested. St. Joseph County Sav. Bank v.
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bilities inourred by the estate after the death of the decedent,*' nor where payment

is not sought out of the assets of the estate,'" nor to claims on which suit is pending

at the decedent's death where the suit is subsequently revived against his representa-

tive,"^ nor in some states to claims for damages for torts."^ It has also been held

not to apply to claims for the enforcement of decedent's liability as a stockholder

in a corporation.'^ In some states claims are enforced by direct action against the

representative and need not be filed uiiless the estate is administered as insolvent.'*

Provision is generally made for the presentation and allowance of contingent claims

and for the retention of sufficient funds to pay them when they become absolute."

Since a failure to present a claim does not operate to extinguish the debt,'" mort-

gages and other liens on land may ordinarily be foreclosed without presenting

claims for the debts secured thereby.'^ In some states an exception to this rule

exists in the case of liens on the homestead."

Randall [Ind. App.] 76 N. B. 1012. Stipula-
tion for attorney's fees held not to cover
expense of preparing and presenting claims.

Id. Held not necessary to determine wheth-
er right to sue on note was barred by limita-

tions in absence of evidence that note was
ev.3r presented as a claim against the estate
of the deceased maker to the administrator
by anyone to whom he could legally pay it.

McBride v. Vance [Ohio] 76 N. B. 938. Where
administratrix of deceased wife failed to file

claim against estate of deceased husband for

money loaned to him by wife, held that bar
of statute was not affected by fact that

son had previously, and within the time fix-

ed, filed a claim against the father's estate
for the same money, claiming that it had
been placed in father's hands in trust for

son's benefit and seeking to have trust estab-
lished in his favor, which claim was defeated
on ground that no such trust existed. Barry
v. Minahan, 127 Wis. 570, 107 N. W. 488.

Claim of son was a different cause of ac-

tion prosecuted in a, different interest, and
situation is not changed by fact that son
may eventually profit as heir of his mother
by a recovery on the part of the adminis-
tratrix. Id.

49. Are not properly claims against his

estate. Allowance as a debt of amount paid
Ijy administrator for insuring property of the
estate held not prejudicial, it being a charge
against the estate as an item of expense
Incident to the preservation of the property
pending administration and as such payable
prior to payment of debts. Bnscoe v. Fletch-
er, 1 Cal. App. 659, 82 P. 1075. Vendor re-

scinded contract for sale of land after ven-
dee's death and instituted suit of trespass
to try title for the recovery of the land
against the vendee's widow individually and
as administratrix and caused land to be se-

questered. The administratrix in her official

capacity and under order of court replevied

the property and gave a replevy bond, in

pursuance of which she remained- in posses-

sion. Held that a claim by the vendor for

rents of the land pending the action and un-
til final judgment in his favor was not a
claim against the deceased vendor, and it

was not necessary to present it. Fidelity

& Deposit Co. V. Texas Land & Mortg. Co.

tTex. Civ. App.] 14 Tex. Ct. Rep. 183, 90 S. W.
197.

50. Where court having jurisdiction con-

strued will and by decree of distribution
distributed a certain sum to a cliaritable as-
sociation, to be paid out of the rents, issues,
and profits of a life estate, and to be in-
vested by the life tenant in a satisfactory
security to be transferred to said association
upon the trusts provided for in the will, and
life tenant segregated such sum, held that
on life tenant's death before paying it over
to the association it was not necessary for
the latter to present a claim for such fund.
Kauffman v. Poster [Cal. App.] 86 P. 1108.

51. Statute of nonclaim Is Inapplicable In
such case. Moss v. Mosley [Ala.l 41 So.
1012.

52. Claim for damages for- assault and
battery is not one to be probated against the
estate under Ann. Code 1892, § 1933, that
statute referring to contractual claims only.
Feld v. Borodofski [Miss.] 40 So. 816.

53. Eoebling Sons Co. v. Sliawnee Valley
Coal & Iron Co., 4 Ohio N. P. (N. S.) 113.
Under a will providing that all debts of the
estate shall first be paid, the stock of an in-
solvent corporation comes into the hands
of the executor as a liability ana not as
an asset, but where the executor is also the
sole devisee, and the stock is not specifically
mentioned in the will and is not accepted by
the devisee, the statutory liability cannot be
enforced against such devisee personally.
Id.

54. A suggestion of the insolvency of the
estate made by the executor or administrator
or a creditor to the clerk of the county court
does not operate as an injunction against the
bringing of suits against the representa-
tive and require all claims to be filed in the
county court unless and until it is followed
by the required publication. Shannon's
Code §§ 4068-4072, construed. Bashaw v.
Temple, 115 Tenn. 596, 91 S. W. 202.

55. Under Mich. Comp. Laws 1897, § 9411,
may be presented with proofs to probate
court or commissioners, and court may direct
retention of assets for their payment, and
provision is also made for allowance and
payment Of contingent claims that have be-
come absolute, and such as have been pre-
sented to probate court and proven at any
time within one year after they become ab-
solute. Eankin v. Herod, 140 P. 661.

56. Appeal of Beard, 78 Conn. 481, 62 A
704.

.57. Where tlie holder of a, mortgage on
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Time for presentation; limitations.^''—A claim is ordinarily barred, unless filed

or presented witHn the time fixed by statute,"" in the absence of peculiar circum-

stances entitling the claimant to equitable relief."^ Contingent claims axe not or-

dinarily barred by failure to present or file them."^ Claims which accrue or become
absolute after the expiration of the time fixed may generally be p^resented and proved

within a specified time after they become due;"* In some states claims not presented

realty expressly waives all recourse against
any other property of the estate, no pres-
entation is necessary. Code Civ. Proc. §

.1500.. Heeser v. Taylor, 1 Cal. App. 619, 83

P. 977. Hence, since debts are
,
payable

primarily but of general personal estate, ad-
ministrator should pay mortgage debt there-
from though claim is not presented. Ap-
peal of Beard, 78 Conn. 481, 62 A. 704. A
mortgage debt which is barred by the special

statute of limitations is not a debt payable
by the executors, "but the mortgage is an in-

cumbrance on tlie land which can only be
sold subject to it. Robinson v. Cogswell
[Mass.] 78 N. B. 389.

58. Under Code Civ. Proc. § 1475, if there
are subsisting liens or incumbrances on the
homestead, the claims secured thereby must
be presented afad allowed as other claims
against the estate and paid out of the funds
of the estate proportionately with the other
claims, ana may only be ' enforced against
the homestead for any deficiency after such
payment. "Weber v. McCleverty [Cal.] 86 P.

706. Deed of trust whfereby title was trans-
ferred to trustee to secure a debt held not
a lien or incumbrance within the meaning
of this section. Id.

59. See 5 C. L. 1220.

60. Gen. St. 1902, § 326. Appeal of Beard,
78 Conn. 481, 62 A. 704. Claim against estate
for return of insurance money on ground
that decedent fraudulently represented that
he was the sole owner of the property and
that the title thereto was in his name, when
in fact he had conveyed It to his children,

held barred by failure to present It within
two years from the granting of adminis-
tration, so that no action could be main-
tained thereon against the heirs to whom
distribution had been made, where -deed of

decedent to children was recorded and chil-

dren did not conceal the fact that they claim-
ed the property, but openly asserted title

thereto. Planters' Mut. Ins. Co. v. Nelson
[Ark.] 96 S. W. 123. Act of May 15, 1903
(Laws 1903, p. 3), amending Hurd's Rev. St.

c. 3, § 70, by reducing time within which
claims may be filed from two years to one
year after issuance of letters, held not to be
retroactive and not to apply to estate in

which letters were issued before it took ef-

fect. Hathaway v. Merchants' Loan & Trust
Co., 218 111. 580, 75 N. E. 1060, afg. 121 111.

App. 478. Under Code § 3349, claims are bar-
red unless they are filed and notice thereof
served within 12 months from the giving
of notice by publication of the Issuance of
letters of administration, in the absence of
peculiar circumstances entitling claimant to
equitable relief. Mosher v. Goodale, 129
Iowa 719, 106 N. W. 195. Laws 1901, p. 336
c. 28 (Comp. St. 1903, c. 23, § 226), requiring
claims, whether due or not, to be exhibited

to the judge or commissioners within the

time limited by the court or to be forever
barred, and providing that claim shall be
barred if claimant falls for two years
after the death of the decedent to apply
for or take, out, or cause to be taken out,
letters of ^administration on his estate, has
no application to claims pending before its
enactment. KorfC's Estate v. Bueker [Neb.]
105 N. ' W. 1099. Under Rev. St. 1898,
§ 3844, a person failing to present
a claim within the time limited by 'the
probate court ' iA forever barred from
recovering such demand or setting off
the same in any action whatever, such a bar
being as effectual as payment. Franklin v.
Killilea, 126 Wis. 88, 104 N. "W. 993. Time for
exhibiting a claim against an estate to fix
personal liability on a note comes within
this section. Id. A "person having a claim"
includes all creditors, ' and hence the estate
of a deceased creditor Is such a person. Bar-
ry V. Minahan, 127 Wis. 570, 107 N. W. 488.
Where wife loaned her husband money pay-
able on derhand and both died, held that
^olaim of her estate for the money was barred
where it was not filed until after expiration
of time fixed. Rev. St. 1898, §§ 3840, 3844.
Id. '

61. Claimant held hot to haVei made out a
case entitling him to equitable relief under
Code § 3349. Mosher v. Goodale, 129 Iowa
719, 106 N. W. 195. Held that there was
nothing In the record entitling claimant to
relief on the ground of fraud on the part
of the representative, the lower court hav-
ing refused to find that any fraud was com-
mitted. Barry v. Minahan, 127 Wis. 670, 107
N. W. 488. Where claim was based on note
secured by mortgage, held that no recovery
could be had under Rev. St. 1898, § 3860, on
failure to present it on theory that deceased
was guilty of fraud in wrongfully obtaining
and recording a release of the mortgage,
such fraud being involved only as showing
that mortgage was still a valid Hen on the
land. Franklin v. Killilea, 126 Wis. 88 104
N. W. 993.

63. Mich. Comp. Laws 1897, § 9411, author-
izing their presentation and allowance, is
permissive only, and commissioners have no
authority to adjudicate upon them, their
duties In regard to them being merely minis-
terial. Rankin v. Herod, 140 F. 661. Failure
of receiver of national bank to present, claim
for assessment on stock owned by decedent
held not a bar to action thereon against heir.
Id. Fact that claim became absolute within
period of two years limited for presentation
of claims by creditors held not to change
rule where assessment was not levied, and
hence claim did not become absolute until
after the estate had been distributed, the ad-
ministration closed and the administrator
discharged, and the probate court had lost
jurisdiction. Id.
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within a specified time may only be asserted against the unadministered assets."*

In others, a failure to make such presentation precludes the recovery of interest.""

In states where claims are enforced by a direct action against the representa-

tive, the action is generally barred unless brought within a specified time- after

his appointment/" or after the accrual of the right,"' in the absence of special cir-

cumstances excusing the delay."' It is also frequentlj^ provided that no such action

may be brought until the expiration of a year after the representative's appoint-

ment."° In some states claims which have been presented and disallowed are barred

unless an action is brought thereon within a specified time thereafter.'"' This is

C3. Will gave personalty to one for life

and provided that after her death certain
legacies should be paid out of the property
remaining, if any, and that the residue, if

any, should be paid to plaintiff. Executor
made final settlement after death of life

tenant and a decree was rendered against
him in favor of plaintiff for a specified sum,
vi'hich was never paid. After execution
against executor had been returned unsat-
isfied, and within 12 months after the rendi-
tion of such decree, plaintiff commenced suit

* against the estate of a deceased surety on
the executor's bond. Held that plaintiff's

legacy was a contingent one, and hence her
claim against defendant was a contingent
one which accrued only on the rendition of

the decree fixing the amount to which It was
entitled, so that it was filed in time under
Code 1896, §§ 129, 130. Stakely v. Executive
Committee [Ala.] 39 So. 653. Under Rev. St.

1898, § 3860, may be presented within one
year after they accrue. Franklin v. Killilea,

126 "Wis. 88, 104 W. W. 993. Provision held
not applicable to claim on note where there
was a period of more than a year after time
it became due before time for presenting
claims expired. Id. Statute has no applica-
tion to a claim for money loaned deceased
during his lifetime and payable upon de-
mand, since the cause of action In such case
accrues at the time of the loan. Barry v.

Minahan, 127 Wis. 570, 107 N. W. 488.

64. Revisal 1905, § 94, allowing claimant
who has not presented his claim within 12

months after general notice duly published
to assert his demand against unadminlstered
assets, does not, in view of Id. § 41, apply
if personal notice to exliibit his claim is

se'rved on a creditor and he fails to do so
within six months. Moriseyv. Hill [N.~ C]
55 S. B. 193.

65. Contention that no interest should be
allowed must be made promptly, and hence
could not be maintained when first made 12

years after demand on representative for
payment where it did not appear that it was
not then- verified. Beddow v. Wilson [Ky.]
90 S. W. 228.

66. Under Bev. Laws e. 141, 5 9, must be
brought within two years.- McMahon v. Mil-
ler [Mass.] 78 N. E. 457. Under Code 1904,

p. 1540, § 2920, the right of action against the
estate of any person which shall have ac-
crued at his death does not continue longer
than five years from the qualification of his
personal representative, and under § 3577, p.

1910, an action on a judgment when brought
against the personal representative of a de-
cedent must be brought within five years
from the qualification of the representative.
Spencer v. Flanary, 104 Va. 395, 61 S. E. 849.

7 Curr L.—M.

67. Where obligee' In bond on which de-
cedent was a surety obtained a decree
against the principal and sureties and there-
after, and for the purpose of enforcing her
decree, intervened in a suit to settle the
estate of a deceased surety, held tliat the de-
mand asserted in last named suit was not
one on the bond but on the decree against
the principal and sureties, and the five-year
limitation prescribed by Code 1887, § 2920, in
reference to claims against decedents, did
not begin to run until such decree was en-
tered. Turk V. Ritchie, 104 Va, 587, 52 S. B.
339.

68. Under Rev. Laws c. 141, § 10, supreme
judicial court may grant relief to creditor
who fails to sue on claim within two years.
If justice and equity require it, and the cred-
itor has not been guilty of culpable negli-
gence. McMahon v. Miller [Mass.] 78 N. E.
457. Plaintiff held entitled to relief where
delay was due to request of executors that
he would not sue and thus force a sale of
realty, but would allow them time to sell at
private sale. Id. Pact that executors acted
in good faith and that both parties were mis-
taken in believing that plaintiff could force
a sale of the land by bringing an action, and
that claim could be paid at any time, though
suit was not brought within two years, held
not to affect plaintiff's right to relief even
though mistake was one of law. Id.

69. The execution of a power of sale con-
tained in a deed made by decedent to secure
a debt is not a suit against the adminis-
trator. Baggett v. Edwards [Ga.] 55 S. B.
250. Actions on unpreferred~ claims. Rev.
Laws c. 141, § 1. Whitcomb v. Taylor [Mass.]
78 N. B. 536. Action on note of testator.
Jump V. Leon [Mass.] 78 N. B. 532.

70: Under P. L. 1898, p. 740, § 71, creditor
is required to bring suit within three months
after representative gives him written notice
that claim is disputed, and if suit is not
commenced within that time, the decree en-
tered upon the rule limiting creditors, pro-
vided for by a previous section, bars recovery
"as if said debt or claim had not been pre-
sented within the .time so limited by the
court." Simons v. Forster [N. J. Law] 63 A.
868. A claim presented before the rule
to limit creditors has been taken out is bar-
red by failure to bring suit on it within such
time, though suit is brought before the rule
is taken out. Id. Evidence held to show
that written notice disputing plaintiff's claim
was served on her by executor more than six
months before she commenced her action, so
that it was barred under Code Civ. Proc. §

1822. Hummel v. Hurd, 98 N. T. S. 801. Un-
der Revisal 1905, § 93, unless action is

brought within six months after rejection.
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true in ^STew York, unless both parties consent in writing that they may be heard and

determined by the surrogate on the judicial settlement of the representative's ac-

counts'.^^ A presentation by claimant's duly authorized agent is binding on him.''^

Such "Statutes do not apply to suits to foreclose mortgages in which no other relief

is sought.''

Statutes limiting the time within which claims inust be presented are regarded

as statutes of nonclaim and are generally applied more rigorously than the general

statutes of limitation/* and in the absence of a saving clause run against all per-

sons, including married women.'' After a claim is once barred the representative

has no power or authority to voluntarily renew or reinstate it to the prejudice of

the parties in interest.'*

The general statute of limitations does not begin to run where no administration

exists on the decedent's estate at the time the cause of action accrues," but in the

absence of a statutory provision to the contrary," death will not toll the statute

when limitations have once begun to run." Limitations do not, however, run

against claims which are not barred when presented and which are presented within

the time prescribed,*" and a provision prohibiting the bringing of actions on claims

against representatives for a specified time after their appointment suspends the

running of the statute during that period.^^ In states where claims are enforced*

in an equitable action to settle the estate, laches may operate as a bar.*^

Morisey v. HUl [N. C] 55 S. B. 193. Fact
j

that no general notice to creditors has been
published, as required by Id. i 39, does not
prevent enforcement of § 93, the two being
Independent. Id.

71. Under Code Civ. Proc. § 1822, held that

the filing of such consents does not author-
ize the bringing of an action on the claim in

the supreme court after the expiration o.f the

6 months, but creditor's only remedy is to

submit claim to surrogate on such .settle-

ment. Clark V. ScovUl, 97 N. T. S. 1117.
' 73. If the claim is so presented and re-

jected, such rejection is binding on the claim-

ant, though he is not informed thereof or is

informed by such agent that it has not been
rejected. Gardner v. Pitcher, 109 App. Div.

106, 95 N. Y. S. 678.'

73. Suit to have deed declared mortgage
and to foreclose. Fox v. Bernard [Nev.] 85

P. 351.

74. Barry v. Minahan, 127 Wis. 570, 10'

N. W. 488.

75. Defense of coverture held not to apply
under Rev. St. 1898, § 3844. Barry v. Mina-
han, 127 Wis. 570, 107 N. W. 488. In any
event a cla,im by the administratrix of a

deceased wife against the estate of her de-

cedent's deceased husband for money loaned
by the wife to the husband is not an action
between husband and wife. Id.

70. Barred by failure to sue within six

months after rejection. Gardner v. Pitcher
109 App. Div. 106, 95 N. T. S. 678.

77. See Limitation of Actions, 6 C. L. 465
for a full discussion of this question. Righi
to foreclose mortgage where debt did not
accrue until after decedent's death. Code
Civ. Proc. §§ 353, 312, construed. Heeser v
Taylor, 1 Cal. App. 619, 82 P. 977.

78. Under Code Civ. Proc. § 353, a party hav-
ing a cause of action against the estate of :

deceased person is not bound to cause ad
ministration to be had because the statute

expressly extends his time to sue for one
year after the issuance of letters. Churchill
V. Woodworth, 148 Cal. 669, 84 P. 155. Where
action was commenced against heirs to have
a deed of decedent declared a mortgage and
to foreclose the same, and summons was
served on them within a year after com-
mencement of action, helh that court had
authority to bring in a subsequently appoint-
ed administrator as a party and direct the
issuance and service of summons on him
more than a year after the commencement
of the action but within a year after the is-
suance of letters to him. Code Civ. Proc.
§§ 681, 353, 389,' construed. Id. Plaintiffs
suing to have a deed given by a decedent
declared a mortgage and to foreclose the
same held not to have* waived their right to
bring an action against the administrator
within a year after the issuance of letters
by commencing the action against the heirs
before the appointment of an administrator.
Id. Under Civ. Code 1895, § 3782, the statute
of limitations, relatively to claims against
the- estate of a decedent, is suspended during
the period between his death and representa-
tion upon his estate if such period does not
exceed five years, at least where the debt
'3ought to be enforced was not created until
after the passage of the act. Hawes v.

Glover [Ga.] 55 S. B. 62.

79. The appointment of a representative
Joes not suspend the running of limitations.
Liggett V. Estate of Liggett, 3 Ohio N. P.
(N. S.) 518. The relation of the executor
->r administrator to the estate does not create
x continuing and subsisting trust under Rev.
St. § 4974. Id.

80. In re Tuohy's Estate [Mont.] 83 P.
186.

81. Is suspended for 12 months after ap-
jointment of administrator. Civ. Code 1895,
i§ 3421, 3423. Hawes V. Glover [Ga.] 55 S.
ra. 62.
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Notice}^—In some states the statvitory period for presenting claims does not

commence to run nntil the representative publishes a notice of his appointment/*

Or a notice specifying the time within which claims must be fded.'°

The claim; its form and substance.^^—As a general rule the claim filed must

show the amount and nature of the demand^' and must be verified.** In some

states, if it is founded on a written instrument, a copy thereof must be filed with

it.** Such requirements have been held to be jurisdictional.""

82. Personal representatives and legatees
of deceased surety held not entitled to assert
defense of laches to defeat right of obligee
to enforce judgment thereon against estate
of their decadent in a suit brought for its

settlement where delay was due to fact that
obligee first proceeded against thfe principal
and the Other surety, thereby reducing the
liability Gf the estate. Turk v. Ritchie, 104
Va. 587, 52 S. B. 339.

83. See 5 C. L. 1224.
84. Under Code § 3304, providing that ad-

ministrators within ten days after the re-
ceipt of their letters shall publish such no-
tice of the appointment as the court or clerk
may direct, which direction shall be indorsed
on the letters when issued, it is not necessary
that such order or direction, "when made by
the clerk, be entered of record, his indorse-
ment on the letters being sufficient. Mosher
V. Goodale, 129 Iowa 719, 106 N. W. 195. Fact
that indorsement purported by its recital to
be a direction by the court Itself held not
to change rule where it was signed by the
clerk, not by way of certification but as his
o"wn action. Id.

85. Order fixing time for presenting claims
and providing for notice to creditors and the
notice itself, held to sufficiently comply with
Rev. St. 1898, § 3840. Barry v. Minahan, 127
Wis. 570, 107 N. W. 488.

86. See 5 C. L. 1224.
87. Pending suits for contribution by one

of two indorsers of accommodation notes
defendant died. Plaintiff's attorney, within
the time fixed for presenting claims, called
administrator's attention to fact that plain-
tiff had a claim against the estate, showed
him the notes, and told him of the suits.

Writs of scire facias were served on the ad-
ministrator and he entered his appearance to
them. Held that there was a sufficient pres-
entation, it being unnecessary, in the ab-
sence of a request, to state with greater par-
ticularity how the joint liability arose. Pratt
V. Rhodes [Conn.] 61 A. 1009. All that is

necessary in order to comply with Rev. St.

1899, § 188, is an identification of the claim
In the exhibition thereof, to the extent that
the administrator may be apprised of its

amount and origin so that he may investi-

gate it intelligently, and that a recovery
may be a bar to another action thereon.
Britlan v. Fender, 116 Mo. App. 93, 92 S. W.
179. By going to trial on merits without
moving to have claim made more definite

and certain, administrator waives objection
that statement is meager and indefinite, and
cannot object on that ground, particularly
after verdict. Id. Judgment in favor of
claimant, will be sustained against objection
first made on appeal that claim as presented
was insufficiently stated, unless statement

was so defective that it could not be cured
by verdict. Id. Items held sufficiently defi-
nite after verdict. Id.

88. Provision of Code 1896, § 133, that any
defect or insufficiency in the affidavit may be
amended at any time, applies equally to
claims on which suit is pending. Moss v.

Mosley [Ala.] 41 So. 1012. Where amended
affidavit as set out in re]5lication was in sub-
stantial compliance with statute and amend-
ment was averred to have been made by
leave of the Judge of probate, held that de-
murrer thereto was properly overruled. Id.

Where a claim is properly authenticated
when exhibited to the administrator and is

subsequently assigned, the assignee need not
again verify or authenticate it. Kirby's Dig.
§§ 115, Hi, 123, construed. Collier v. Trice
[Ark.] 96 S. W. 174. Verified answer, in suit
by judgment creditor of decedent to set aside
mortgage as fraudulent, containing the prop-
er averments, held a sufficient affidavit of
claim based on mortgage debt. Beddow v.

Wilson [Ky.] 90 S. W. 228. In action against
executor on claim, proof of the items of the
account sued on held properly rejected where
the account was not "signed by the creditor"
and there was no affidavit "attached there-
to" as required by statute. Walker v. Nel-
son [Miss.] 39 So. 809. Verification as re-
quired by Rev. St. 1899, § 195, is a condition
precedent to the right of the probate court
to exercise jurisdiction over it. Fitzpatrick
V. Stevens, 114 Mo. App. 497, 89 S. W. 897.
Where claim was verified by affidavit of the
claimant, held that aflldavit was sufficient, ,

though it closed with words "to the knowl-
edge of said claimant" instead of "to the
knowledge of the affiant,". the words used
in Code Civ. Proc. § 2604.' Dorais v. Doll
[Mont.] 83 P. 884. Under Rev. St 1895, art.
2072, claim must be accompanied by affidavit
that it is just and that all legal payments,
credits, and offsets known to affiant have
been aUowed. Granberry v. Granberry [Tex.
Civ. App.] 13 Tex. Ct. Rep. 896, 90 S. W. 711.

89. Claims held grounded in assumpsit
fo* money had and received and not on
certain notes, so that "it was not necessary
to accompany them by copies of notes under
Rev. St. 1899, § 188. Britian v. Fender, 116
Mo. App. 93, 92 S. W. 179. Claim held found-
ed on oral agreement of compromise, the re-
sult of which was an account stated, and not
on a bond, bill, note, or other instrument
within the meaning of Code Civ. Proc §
2607. Dorais v. Doll [Mont.] 83 P. 884.

.
90. Requirements of Rev. St. 1899, § 188,

that demand must be In writing and must
state the amount and nature of the claim and
must be accompanied by a copy of the in-
strument or account on which it is founded,
are jurisdictional, and unless complied with,
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Alloivance and rejection.^''-—^In the absence of a statutory provision to the

contrary, the allowance or rejection of a claim by the representative need not be in

writing or in any pajticnlar form,'^ the question whether the claim was actually

allowed or rejected being one of fact in a subsequent action thereon."' Mere silence-

on the part of the representative after the filing, of the claim does not conclude him
from objecting to it on his accounting."* In some states he must indorse his al-

lowance or rejection on the claim itself/' a failure to do so within a specified time

operating as a rejection and authorizing the claimant to proceed accordingly.'"

After disallowance the claimant is sometimes required to file the claim with the

clerk. °^ In some states claims are referred to commissioners whose duty it is to

examine and pass on them."'

Contests and actions on claims.^^—Proceedings on contested claims are gen-

erally triable at law.^ The assignor of an assignable claim is not a neeessary party

to proceedings for its collection.^ In actions on claims the usual rules of pleading

apply.' Where presentation is a condition precedent to an action thereon, it must

be alleged.* Eecovery must be had, if at all, on the same cause of action as that

set up in the claim." One sued as administrator in a pure action at law cannot be

held as an individual upon an entirely different cause of action in equity." The plea

neither the prohate nor appellate court ob-
tains jurisdiction over the cause. Britian v.

Fender. 116 IMo. App. 93, 92 S. W. 179.

91. See 5 C. L. 1225.
93. Communication to attorney for claim-

ant held sufficient. In re Jacobs, 109 App^
Div. 293, 96 N. Y. S. 133. Verbal rejection Is

sufficient to set in operation statute reaulr-
ing action to be brought within six months
after rejection. Gardner v. Pitcher, 109 App.
Div. 106, 95 N. T. S. 678.

93. Question held for jury where e^'idence
Tvas conflicting. Gardner v. Pitcher, 109 App.
Div. 106, 95 N. Y. S. 678. Verdict that ad-
ministrator had not rejected claim held not
contrary to the weight of the evidence. Id.

84. In re Jacobs, 109 App. Div. 293, 96 N.
T. S. 133.

95. Where attorney, under direction of ad-
ministrator, indorsed claim "rejected" and
signed administrator's name, held a suf-
ficient compliance with Code Civ. Proc. §

2606. Dorais v. Doll [Mont.] 83 P. 884.

96. After ten days may, at his option, re-
gard failure as rejection. Dorais v. Doll
[Mont.] 83 P. 884.

97. Failure to do so held waived where
administrator appeared and defended an ac-
tion thereon. Plummer v. Wells & Co. £Ind.
T.] 90 S. W. 303.

98. A debt represented by a note and
mortgage is an absolute claim, and one which
the commissioners are authorized to try and
decide under Comp. Laws § 9378. Flynn v.

Lorimer's Estate, 141 Mich. 707, 12 Det. Leg.
N. 629, 105 N. W. 37.

99. See 5 G. L. 1225.
1. Proceedings under Code § 3341. Mosher

v. Goodale, 129 Iowa 719, 106 N. W. 195.
2. Payee who has assigned note. Kirby's

Dig. § 6000. Corner v. Trice [Ark.] 96 S W
174.

3. In an action on claim for personal serv

.

Ices rendered decedent, allegations as to the
value of the property which came into ex-
ecutor's hands were Immaterial and should
have been stricken. McGrew's Ex'r v. O'Don-

nell [Ky.] 92 S. W. 301. Count stating that
H. in his lifetime was Indebted to plaintiff in
the sum of $500, and made a writing by
which he ordered his executors to pay, one
year after his death, to plaintiff the sum of
$500, held not to state a cause of action
against the executors, there being no state-
ment of a promise to pay or of a delivery of the
paper, and the paper being testamentary in
character. Haines v. Rogers [N. J. Law] 62
A. 272. Bill in suit by obligee on bond held
sufficient to confer jurisdiction on court to
render a decree against the personal repre-
sentatives of deceased sureties under prayer
for general relief. Turk v. Ritchie, 104 Va.
587, 52 S. B. 339.

4. Complaint held to allege a cause of ac-
tion for breach of contract to care for live
stock and not one for a tort, and hence was
demurrable for failure to allege presentation
as required by Code Civ. Proc. § 1500. Morse
V. Steele [Cal.] 86 P. 693.

5. Claim presented and rejected. Enscoe
V. Fletcher, 1 Cal. App. 659, 82 P. 1075. Cause
of action set up in claim by joint maker
of notes for half the amount of principal
and Interest due and that set up in complaint
held the same, both demands being identical
In every respect. Id. Fact that complaint
segregated and lumped certain classes of
items of the claim without Increasing or di-
minishing the amount of any item, and with-
out alleging any different contract as to
liability on any such Items than appeared on
the face of the claim, held immaterial. Id. Un-
der Code Civ. Proc. §§ 2610, 2606, 2608, presenta-
tion of the claim to the representative and
his rejection of it Is a condition precedent
to the right to sue thereon, atid, hence a
party cannot present one claim and sue on a
different one not presented. Brown v Daly
[Mont] 84 P. 883. Where two parties filed
separate claims for alleged breach of a con-
tract made with them jointly, each claiming
half the amount alleged to be due. held that
they could not maintain a joint action there-
on. Id.
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of plene administravit no assets ultra is inapplicable.'' It is the dutj^ of the repre-
sentative to raise the questioai of the statute of limitations.^ In states where the
estate is settled by a suit in equity for that purpose, it is proper for the commissioner
to whom the matter has been referred to report any valid outstanding debt and for

the court to decree its payment at any time before the decrees of reference are fully

executed and the data arrived at whereby an account can be made for final distri-

bution." A personal representative administering a solvent estate cannot defeat a

pending suit against him on a claim which has been properly presented, and which
he has assets in his hands sufiBcient to pay, by ignoring its existence, making final

settlement, surrendering the assets either to the legatees or the probate judge, and
obtaining a discharge from the probate court.^" The venue of actions to foreclose

mortgages on the land of a decedent is regulated by the statutes of the various

states.'^^ In Texas, in the case of independent executorships, any creditor may en-

force his claim by suit against the executor and may have execution issued on a

judgment recovered therein to run against the estate of the testator in the hands of

the executor that may be subject to such debt.^^ The statute applies where the es- .

tate is insolvent as well as when it is solvent, in so far as the establishment of a

claim by judgment is concernfed.^' The petition in such an action need not allege

that the estate is solvent, nor that there is no other valid claim against the estate

of a higher class than that of the plaintiff,^* nor that the defendant as such executor

has received any property of the decedent's estate liable for his debts ;^° nor does

the fact that the petition does not negative insolvency, prevent the issuance of exe-

cution, though, if the estate were insolvent, the creditor would have no right to sell

the property therexmder and apply it to his own debt to the exclusion of other

creditors.^*

e. On a claim against an estate for a debt
supposed to be due from it, which defendant
Is defending in his representative character
as administrator only, the administrator can-
not be held individually on the theory of a
trust or an estoppel. Tyler v. Stitt, 127 Wis.
379, 106 N. W. 114. Two causes of action
could not be joined, and hence one cannot be
turned into the other. Id.

7. Since judgment operates merely to
establish the debt and not to fix defendant
with assets or make him personally liable.

. Hall V. Herring [Del.] 63 A. 576.

8. In re Milligan's Estate, 98 N. T. S. 480.

Held duty of executor to have opposed claim
of coexeoutor which was barred. In re Shel-
don's Estate, 96 N. T. S. 225.

9. Turk V. Ritchie, 104 Va. 587, 52 S. E.
339. Where commissioner's report did not
purport to be a final finding as to the out-
standing debts, a decree adopting only cer-
tain specific findings therein and recommit-
ting it to the commissioner to take further
account held not final so as to preclude a
creditor from thereafter coming in and as-
serting his claim in such suit. Id.

10. Discharge held not to affect plaintiff,

since his claim was not in litigation in that
court and could not have been drawn into

its jurisdiction without a report of insol-

vency. Odom V. Moore [Ala.] 41 So. 162. In
action against administratrix, pleas by her
that since its institution she has settled the
estate and has delivered and surrendered all

assets in her hands as provided by law, and
has been discharged- from further liability,

held not in bar of the suit but in bar of its '

further maintenance. Id. Replication there-
to setting up that claim was presented, that
estate was solvent, that defendant had suf-
ficient assets in his hands- to pay claim, etc.,
held a complete answer to pleas, not a de-
parture fromi the complaint, and that alleg-
ing such facts by way of replication was
proper practice. Id.„

11. May be brought in the county where
the land Is situated, where no action is
pending for the settlement of the estate, or
for its distribution or its partition among
heirs, or for its sale for payment of debts.
Code Civ. Proc. §§ 62, 65, 66, construed. Gal-
loway V. Craig [Ky.] 92 S. W. 320.

12. Rev. St. 1895, art. 1996. Hartz v.
Hausser [Tex. Civ. App.] 14 Tex. Ct. Rep.
141, 90 S. W. 63.

13. Hartz v. Hausser [Tex. Civ. App.] 14
Tex. Ct. Rep. 141, 90 S. W. 63. Pact that de-
cedent died insolvent, that there existed valid
claims against his estate of a higher class
than plaintiff's, and that the only property
left by him passed to the defendant as widow
and was exempt, held no defense. Id.

14. Both because solvency ia presumed
and because insolvency and existence of such
debts would not prevent the recovery of
judgment. Hartz v. Hausser [Tex. Civ. App.]
14 Tex. Ct. Rep. 141, 90 S. W. 63.

15. Where independent executrix was al-
so decedent's widow, held not necessary to
allege that property had come into her hands
which was not exempt to her as wido"w.
Hartz V. Hausser [Tex. Civ. App.] 14 Tex. Ct.

Rep. 141, 90 S. W. 63.

16. Is contemplated that writ will be '
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El'idence and proof}''—The burden af proving the claim^' and proper presen-

tation thereof^' is ordinarily on the claimant. Where claimant proves that the

debt was contracted, the burden of proving payment is on the estate.^"

Claims are generally required to be established by very satisfactory evidence,^'^

particularly where they are on oral contracts alleged to have been made by decedent

during, his lifetime,^^ or on implied contracts for services.^^ In some states a claim

cannot be allowed on the unsupported testimony of the claimant.^'' In Kentucky,

in a suit to settle the estate where issue is joined on the merits of a claim, only proof

by deposition can be heard on the final trial. ^° Where the statute gives the estate

the benefit of all defenses except that of set-oil, it may prove any fact which is a

good defense to the claim.^" Cases dealing with the admissibility of particular

levied on property subject to it only, anc"

award of execution adds nothing to judg-
ment, nor does it adjudicate what property
is or is not subject thereto, and it is pre-

sumed that property not subject to it will

not be levied on. Hartz v. Hausser [Tex. Civ.
App.] 14 Tex. Ct. Rep. 141, 90 S. W. 63. Held
proper for judgment to contain award of

execution against the estate. Id.

17. See 5 C. L. 1226.
18. In suit to settle estate. Cottrell v.

Barnes' Adm'r [Ky.] 90 S. W. 1048. In view
of Rev. St. 1895, art. 2072, prohibiting the
allowance or approval of a claim unless ac-
companied by an affidavit that the claim is

just, and that all leeai payments, credits, and
offsets known to affiant have been allowed,
claimant in an action on a rejected claim has
the burden of proving that such offsets, etc.,

have been allowed, and payments, offsets,

and credits are in issue, though not pleaded
by defendant. Granberry v. Granberry [Tex.
Civ, App.] 13 Tex. Ct. Rep. 896, 90 S. W.
711. , Evidence held to sustain claim for
money fraudulently taken by deceased from
a bank of which he was an officer. MoElroy
V. Allfree [Iowa] 108 N. W. 119.

19. The rule that on a plea of nonclaim
the burden in on plaintiff to prove presenta-
tion does not apply where the issue pre-
sented is an immaterial one. Moss v. Mosley
[Ala.] 41 So. 1012.

20. Evidence held to support finding that
plaintiff's claim had been fully paid and dis-
charged prior to decedent's death. Sanguin-
etti V. Pelligrini [Cal. App.] 83 P. 293.

31. For proving against the estate of a
decedent a claim for a large sum of money
alleged to have been confided to him and
not accounted for, specific allegations and
unsuspicious proof are retiuired. Evidence
held insufficient. Barrow v. Grant's Estate,
116 La. 952, 41 So. 220.

22. Contract must be definite and certain
and founded upon an adequate consideration,
and must be established by the- clearest and
most convincing evidence. Lucas v. Boss
110 App. Div. 220, 97 N. T. S. 112. If con-
tract is alleged to have been in parol it
must be proved by evidence given or cor-
roborated in all substantial particulars by
disinterested witnesses. Id. Evidence insuf-
ficient to establish contract to pay plaintiff
for services more than the weekly compensa-
tion received by her. Id. Evidence held in-
sufficient to show oral contract to pay for
board and attendance. Kane v. Smith, 109

' App. Div. 163, 95 N. T. S. 818. Evidence in-

sufficient to establish contract by decedent
to pay son wages for his services. In re
VEilligan's Estate, 98 N. T. S. 480. Every in-
tendment should be taken against validity
of claim for extra compensation for services
of a domestic. Grossman v. Thunder, 212
Pa. 274, 61 A. 904. Where she receives fixed
compensation for such services cannot re-
cover for alleged extra services in absence
of proof of express contract to that effect,
or an agreement to provide for such com-
pensation by legacy. Id. Evidence held in-
sufficient to show contract. Id. Claims by
children under alleged contracts by parents
to pay them for their board are to be rigid-
ly scrutinized. Evidence sufficient. Shadle's
Estate, 30 Pa. Super. Ct. 151.

33. Evidence held to show that services
rendered decedent were not gratuitous but
that both parties expected that they would
be paid for. Greenwood v. Judson, 109 App.
Div. 398, 96 N. T. S. 147. Receipt in full of
all claims against estate on payment of
claim for disbursements held to show that
claimant did not intend to present a claim
for anything further and to bar recovery for
services alleged to have been rendered de-
cedent. Koebel v. Beetson, 98 N. T. S. 408.

24. Under B. & C. Comp. § 1161, must be
other material and pertinent testimony sup-
porting or corroborating that given by him,
sufficient to go to the jury, and upon which
it might find a verdict. Bull v. Payne [Or.]
84 P. 697. Evidence In suit to recover on
claim based on contract in regard to mining
claim held sufficient to go to the jury under
this rule. Id. Instruction held not to per-
mit plaintiff to recover on his own uncor-
roborated testimony. Id.

25. Affidavits insufficient. Cottrell v.
Barnes' Adm'r [Ky.] 90 S.- W. 1048.

26. In contest on claim founded on certifi-
cate of deposit issued by decedent, who was
a private banker, to claimant, which recited
that third person had deposited certain sum
in decedent's bank payable to claimant, held
that it was competent for the. estate to show
that the third person did not give claimant
the amount of the alleged deposit or deposit
it for her use with decedent, and for that
purpose evidence that the third person al-
lowed taxes and mortg-age to remain de-
linquent during the period she claimed to
have in her possession the money alleged to
have been deposited was admissible. Hen-
derson V. Henderson, 165 Ind. 666, 75 N. E.
269. Questions as to whether anyone was
associated with decedent in the banking
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evidence will be found in the note.^^ Cases dealing with the question as to when
contracts to pay for services and the like will be implied, ajid the sufficiency of the

evidence to establish implied^' or express contracts/" have been excluded.

Set-off.^"—As a general rule, in actions by the representative asserting a de-

mand in favor of the estate, the defendant may set off any demands he may have had
against the decedent at the time of his death.'"- As in other cases the demands
7nust be mutual and the parties must stand in the same right and capacity.'^

There is a conflict of authority as to whether he may set off demands barred by the

statutes of nonclaim.^' The representative cannot offset against a judgment ren-

dered upon a liability of the decedent another judgment on a claim, with which he

had no connection in his lifetime, purchased by the representative with the. funds

of the estate for that purpose after his death.'* So too, where the estate is in-

solvent, the defendant in an action by the representative cannot set off a claim which

accrued during decedent's lifetime and which he has purchased at a discount since

his death. '° One having a claim not yet due against an estate has no equitable right

to have it set off against a debt of his own held by the estate and already due where

the estate has not been adjudged insolvent though it is insolvent in fact.'* Where,

however, under such circumstances, one is sued on a debt owed by him to the estate

and is unable to set off debts owed by the estate to him by reason of a special stat-

ute of limitations prohibiting suits against ex(3cutors and administrators within a

jrear after their appointment, he is entitled to a continuance of plaintiff's case after

verdict until he can obtain judgment on his claim, so that such set-off may be ulti-

mately made.'''

business and as to whether bank ever ceased

to do business in the town held immaterial.

Id.

27. Letter written by plaintiff to third

persons in regard to amount of claim held

admissible as tending to discredit plaintiff's

claim. Sanguinetti v. Pelligrini [Cal. App.]

83 P. 293. In action against executor on

claim for services alleged to have been ren-

dered decedent, evidence of appraisers as to

what they iound in the kitchen and larder

a month after decedent's death held inad-

missible. McGrew's Ex'r V. O'Donnell [Ky.]

92 S. W. 301.

28. See Implied Contracts, 6 C. L.. 1756.

29. See Contracts, 7 C. L. 761.

SO. See 5 C. L. 1227.

31. Under Pierce's Code § 1093, may set

off such demands in same manner as if ac-

tion had been brought by and in the name of

the deceased. Fishburne v.- Merchants' Bank,
42 Wash. 473, 85 P. 38. In action against ad-

ministrator on rejected claim for money al-

leged to have been paid out for decedent dur-

ing, his lifetime, instruction directing jury

to deduct from amount found to have been

so paid such sums as plaintiff had collected

for decedent during his lifetime held error in

view of evidence tending to show that plain-

tiff had paid money so collected to decedent

or had used it for his beneHt. Cranberry v.

Granberry [Tex. Civ. App.] 13 Tex. Ct. Rep,

896, 90 S. W. 711.

32. A representative sued on a claim

against his decedent may set off such de-

mands as the latter might have set off in an

action against him, but no demands due to

or from the representative in his own right.
I

Rev St. c. 84, § 77. Rich v. Hayes [Me.] 64
|

A. 656. Two judgments belonging to ad-
ministrator in his own right and awarded
to him In his individual capacity could not
be set off against plaintiff's note against
decedent . before Judgment. Id. Executions
on judgments cannot be set off under Rev.
St. c. 86, § 27, since creditor in one is not
the debtor in the other in the same ca-
pacity and trust. Id. One recovering a
judgment against an estate on a note may
set it off against a judgment recovered by
the executrix in her individual capacity
against him on a note belonging to the es-
tate under Rev. Laws c. 174, § 5, the court
looking to the substance rather than the
form in determining whether there is a di-
versity of parties. Jump v. Leon [Mass.]
78 N. E. 532.

33. North Carolina: Creditor whose claim
is barred under Revisal 1905, § 93, by fail-
ure to sue thereon within six months aft-
er its rejection, cannot set it up as a coun-
terclaim in an action thereafter brought
against him by the executor. Morisey v. Hill
[N. C] 55 S. E. 193.

Wnsliluston: Special statutes of limita-
tions requiring presentation do not apply
in such case. Fishburne v. Merchants' Bank,
42 Wash: 473, 85 P. 38. Where no claim
has been presented, defendant is limited to
the extinguishment of the demand against
him, and cannot recover a judgment over
against the estate for any excess. Id. Un-
der Pierce's Code §§ 380, 1091, relating to,

counterclaims, a bank sued by administra-
tor for a deposit alleged to belong to de-
ceased ma.y interpose as a set off or coun-
terclaim a note held by It against decedent
which matured after latter's death but be-

fore the commencement of the action. Id.
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Judgments in actions on claims and enforcement thereof.^^—As a general rule

a judgment against the representative in an action on a claim against the estate

operates merely to establish the debt and does not fix the defendant with assets or

make him personally liable.'' It must ordinarily be filed in the probate court and

paid in due course of administration in the same manner as other claims.*" It is,

however, conclusive as to the validity of the claim.*^ Property held by the repre-

sentative in his official capacity does not vest in a receiver appointed in proceedings

supplementary to an execution issued under a judgment agamst him.*^

(§6) 0. Classification, preferences, and priorities.*^—Claims are generally

classified by statute and provision made for their payment in the order of such

classification.** The expenses of administration are ordinarily given priorit}' over

debts.*=

34. Rich V. Hayes [Me.] 64 A. 656.

35. Van Dusen v. Topeka Woolen Mill Co
[Kan.] 87 P. 74.

36. Jump V. Leon [Mass.] 78 N. B. 532.

37. Notes purchased by defendant aftei

commencement of suit against him. Jumr
V. Leon [Mass.] 78 N. B. 532. In action by
executrix on certain notes held that, she
not having had a decree passed by the pro-
bate court adjudging the estate insolvent,
defendant could not shOTV actual insolv-
ency for the purpose of procuring an equi-
table set off, under Rev. Ldws c. 173, § 28,

of notes held by him against the estate on
which he could not sue the executrix be-
cause a year had not elapsed since her
appointment. Id.

38. See 6 C. L. 1257.

39. Rule different at common la-w. Hall
V. Herring [Del.] 63 A. 576. Under Ball. Ann.
Codes & St. § 5697, a judgment against a

representative is not evidence of assets in
his hands unless assets are alleged. Col-
lins V. Denny Clay Co., 41 Wash. 136, 82 P.
1012.

40. Under Mills' Ann. St. § 4793, providing
that, on recovery of judgment against ad-
ministrator in any other court than county
court for a demand due from the intestate,
no execution shall issue but transcript shall
be filled in county court, and same shall be
allowed and paid as other demands, district
court held to have had no authority to al-

low judgment as a fourth class claim.
Hotchkiss V. First Nat. Bank [Colo.] 85 P.

1007. A creditor who has procured a judg-
ment against the personal representative of

his debtor cannot proceed by motion in the
same cause to have the land sold, "either by
the representative or a commissioner, for
the purpose of paying the judgment, unless
the suit was also brought to enforce a
lien acquired by a judgment or some other
kind of security. Atkinson v. Ricks, 140
N. C. 418, 53 S. B. 230. Lien of attachment
levied in the lifetime of the debtor cannot
be enforced in that way, but creditor must
proceed against the representative under Re-
visal 1905, §| 4S, 100, 103-131, to have the
property of the estate applied to its pay-
ment, any lien acquired by the levy be-
ing preserved to him in such application
under Id. I§ 87, 167. Id. Under Bal. Ann.
Codes & St., judgment operates only to estab-
lish the claim in same manner as though
It had been allowed by the defendant and
the court, and judgment must be that the

i-epresentative pay. in due course of ad-
•ninistration, the amount found due, and no
sxecution may issue thereon, nor does it
^reate a lien upon the property of the es-
tate or give the judgment creditor any pri-
ority Qf payment. Collins v. Denny Clay Co.,U Wash. 136, 82 P. 1012. Applies where exec-
utor is sued in his representative capacity
for applying money or the proceeds of prop-
erty belonging to a third person, and held
by deceased as security only, to the benefit
of the estate. Id.

41. In absence of a showing of fraud or
collusion, a Judgment recovered in an ac-
tion against the administrator on a judg-
ment note given by decedent cannot be at-
tacked by a creditor when presented to the
auditor as a claim against the estate on
the ground that the note was without con-
sideration. In re McPherran's Bstate 212
Pa. 432, 61 A. 956.

42. Code Civ. Proe. § 2468. Providing that
the property of the judgme -tor is vest-
ed In the receiver, being pplicable to
property held by him as executor. Jones v
Arkenburgh, 98 N. T. S. 532

43. See 5 C. L. 1227.
44. Claimant held entitled to an allow-

ance of her claim as of the second class.
Ross V. Will, 121 111. App. 421. Laws 1898,
p. 738, c. 234, § 66, providing that judgments
entered of record against a decedent during
his lifetime, funeral -charges and expenses,
etc., shall have preference, refers only to
judgments entered of record in the' lifetime
of the deceased, and does not include cases
in which execution has been Issued on the
judgment and levy made on defendant's
lands during his lifetime. Wright v. Wright
[N. J. Eq.] 62 A. 487. Does not operate to
prefer funeral expenses over lien of such
judgment. Id. Statute applies only when
decedent's estate is in the hands of an exec-
utor or administrator in process of applica-
tion to the payment of claims against the es-
tate, and all that parties claiming the bene-
fit of it in a suit for partition can claim is
the equitable application of it, that is theymay show that it is just and equitable that
the substantial benefits of the statute should
be allowed them. Id. Respondents held
judgment, execution, and levy charged
against share of one of the parties to a par-
tition suit. Pending the latter suit debtor
died and land was thereafter sold free from
respondent's lien. After the sale petitioners.Who were parties to the suit, sought to
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Secured debts and liens.*^—The lien of a judgment obtained against a decedent

during his lifetime continues indefinitely against his heirs and deTisees." Where

the estate is administered in the probate court, a judgment against the representa-

tive ordinarily ranks no higher than the claim on which it is founded/' In some

states an attachment of realty or personalty is dissolved by the death of _the debtor

before it is taken or seized on execution, provided administration proceedings are

instituted within a specified time.*" In some states the lien of a chattel mortgage

is transferred to the fund arising from the sale of the property by the representa-

tive.^"

(§ 6) D. Funds, assets, and securities for payment}'^—The assets of an es-

tate in the hands of the representative are primarily charged with the payment of

decedent's debts, and continue so as to each claim against the estate until it is paid

or is barred by the statute of nonclaim applicable thereto."^ A voluntary settlement

and distribution by the representative will not relieve him from liability to a

creditor having a valid claim where he had sufficient assets in his hands to pay the

same, though he acted in good faith and without notice."' A representative having

no funds of the estate in his hands and not chargeable with any such funds owes no
duty to the estate to advance money to pay claims or to purchase and discharge

claims against it." Debts secured by mortgage should be paid out of the general

personal estate if it is adequate for that purpose, and can be used without preju-

dice to the rights of unsecured creditors,"' and this is true though the mortgagor

have claim for funeral expenses preferred
over that of respondent. Held that petition-

ers, having failed to assert claim sooner
and so given respondent opportunity to bid

up price of property, Tvas not entitled to

substantial benefits of statute. Id. Claims
held not due from decedent in a fiduciary

capacity so as to be preferred debts of the

fourth class under Code 1904, § 2660. Pope
V. Prince's Adm'r [Va.] 52 S. E. 1009. In-

fant's claim against a constructive trustee

holding a fund for his benefit is not a pre-

ferred claim against the trustee's estate. Id.

45. Amount paid by administrator for in-

suring property of the estate. Enscoe v.

Fletcher, 1 Cal. App. 659, 82 P. 1075.

46. See 5 C. L. 1228.

47. This does not prevent the general pre-

sumption of payment from, arising after

twenty years. Roberts v. Powell [Pa.] 60 A.

258.

48. See, also, § 6 B, post. In the distribu-

tion of an insolvent estate, and hence an

unrecorded mortgage executed by decedent

during his lifetime takes precedence over a

general judgment against the administrator

on a claim which would have been inferior

to such mortgage. Civ. Code 1895, §§ 2727,

3424 construed. Hawes v. Glover [Ga.] 55

S e' 62. Judgment does not give judgment

creditor any priority of payment. Collins v.

Denny Clay Co., 41 Wash. 136, 82 P. 1012.

49. Rev. Laws c. 167, 5 112, providing

that an attachment pf realty or personalty

shall be dissolved If the debtor dies before it

Is fallen or seized on execution and adminis-

tration Is granted in the state upon an ap-

• plication therefor made within one year aft-

er his decease, applies to property fraudu-

lently conveyed as well as to property stand-

ine In the name of the debtor at the time of

hiJdeath. Dunbar v. Kelly, 189 Mass. 390, 75 N.

B. 740, This statute Is not superseded by

Rev. Laws e. 167, §§ 38, 63, 64; Id. c. 178, §§
1, 47, giving creditors a remedy by writs
of attachment and execution in the case of
lands fraudulently conveyed. Id.

50. Where a mortgagor In possession of
goods dies, and his administrator proceeds
to administer the same in accordance with
the statute regulating the administration of
estates, the mortgagee cannot maintain an
action of replevin against the administrator
for the possession of the mortgaged property,
even though the condition in the mortgage
was broken at the time of the death of the
mortgagor. Linghler v. Kraft, 3 Ohio N. P.
(N. S.) 653.

51. See 5 C. L. 1229.
52. Daniell v. Baldwin TAla.] 40 So. 421.
53. Daniell v. Baldwin [Ala.] 40 So. 421.

Any settlement and distribution made by ad-
ministrator of his own motion is a volun-
tary one within this rule, notwithstanding
general duty resting on him to seasonably
make It, and his liability for Interest on
funds In his hands if he tails to season-
ably make final settlement. Id. Voluntary
settlement and distribution held not to have
discharged administrator from liability to
minor creditor where he had received suffi-

cient assets to pay her claim, and claim was
presented within 12 months after she became
of age as authorized by Code 1896, § 131. Id.
Where he Is not guilty of negligence, he
may be substituted to rights of creditors and
compel .distributees to reimburse him. Id,

54. Smith v. Goethe, 147 Cal. 725, 82 P. 384.

55. Appeal of Beard, 78 Conn. 481, 62 A.
704. Heirs or devisees have right to com-
pel payment of mortgage debt out of per-
sonalty to the exemption of realty. Browne
V. Bixby, 190 Mass. 69, 76 N. B. 454. Where
wife signed husband's note as surety and
gave mortgage on her realty to secure Its

payment, held that her administrator with
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fails to present his claim within the time fixed for that purpose/' and though

legacies" and the shares of distributees^' will thereby be diminished. The rale

'that, where trust property and other property are both pledged for the debt of the

trustee, the latter must first be applied to* the payment of the debt to the exonera-

tion O'f the trust property has no application where the only property pledged is trust

property."" A trust should not be declared against an insolvent estate on the ground

that the proceeds of trust property in decedent's hands went into the general assets,

and thereby increased the amount in the hands of the administrator."" The abate-

ment of legacies for the payment of debts is treated elsewhere."^

(§6) E. Payment and satisfaction.^^—^The representative has no authority

to pay claims until they are proved and allowed according to law."'' He should not

ordinarily pay them until after the expiration of the time allowed him for the

settlement of the estate,"* and does so at his own risk in reference to the possibility

that the estate may prove insolvent."" So too, when he procures an order for the

payment of certain claims in full by representing to the court that the estate is

sol\rent when in fact it is not, he will be held personally responsible for the amount

the will annexed could maintain a suit

against husband's estate to compel his legal

representatives to exonerate her property
and relieve her estate from liability by pay-
ing the note. Id. Has an interest suffi-

cient for that purpose, since devisees or heirs,

If mortgage is enforced against realty, have
a right to resort to him to have debt paid

out of personalty to the exemption of the

realty. Id. When, after the death of the

grantor, It is necessary to invoke equity

Jurisdiction to foreclose a deed of trust up-
on specific real estate given to secure a
debt, the court ought to require the personal

estate in the hands of the administrator to

b3 first ascertained and determine how
much of It is applicable to the payment of the

trust debt, and should require it to be so ap-

plied before it decrees a sale of the land

in satisfaction thereof. Miller v. Mitchell,

58 W. Va. 431, 52 S. B. 478.

56. Since claim Is not extinguished by
failure to present It and mortgagor still has

a right to foreclose and take the land. Ap-
peal of Beard, 78 Conn. 481, 62 A. 704.

57. Where the will directs the payment of

all of the debts out of the personalty, a dev-

isee of really, incumbered by testator after

the execution of the will, is entitled to have
such incumbrance discharged out of the per-

sonalty to the disappointment of pecuniary

and specific legatees. French v. Vraden-
burg's Ex'rs [Va.] 62 S. B. 695.

58. Though share allowed the widow in

addition to dower will thereby be diminish-

ed, she stands on same footing as other dis-

tributees as to such share. Appeal of Beard,
78 Conn. 481, 62 A. 704.

69. Where decedent pledged trust prop-
erty as security for a loan, held that the
owner was not entitled to have the admin-
istrator of his insolvent estate use ^he gen-
eral assets of the estate to pay the loan to

the exoneration of the pledged property.
Lowe v. Jones [Mass.] 78 N. B. 402.

60. Where deceased pledged property held
by him In trust to secure a loan, held that
owner was not entitled to have his admin-
istrator use the general assets of his insolv-

ent estate to pay the loan to the exoneration

of the trust property. Lowe v. Jones [Mass.]
78 N. E. 402.

61. See Wills, 6 C. L. 1880.
63. See 5 C. L. 1230.
63. In view of Code Civ. Proc. § 1493 et

seq., providing that all claims must be pre-
sented and allowed before the administra-
tor can have rightful authority to pay them,
an heir paying incumbrances on property of
the estate before the institution of admin-
istration proceedings is not entitled to credit
therefor in his account on his subsequent ap-
pointment as administrator. In re Heeney's
Estate [Cal. App.] 86 P. 842. Fact that un-
der Id. § 1500, where suit has been commenc-
ed to foreclose mortgage, administrator
might be authorized to pay or compromise
mortgage debt without presentation does not
give him authority to pay all debts secur-
ed by mortgage without presentation or suit.
Id. Payment of claim presented by co-exec-
utor, which had not been proved and allowed
as provided by Code Civ. Proc. § 2719, and
which was barred by limitations, held un-
warranted and without authority. In re
Sheldon's Estate, 96 N. Y. S. 225.

64. Where the statute provides that no
action may be brought against him until
a year after his appointment, he should not
ordinarily pay debts until the expiration of
that time. Whitcomb v. Taylor [Mass.] 78
isr. B. 536.

65. If he pays before expiration of year
after his appointment where statute provides
that no actions on claims can be brought
against him during that time. Whitcomb v.
Taylor [Mass.] 78 N. E. 536. In doing so he is

bound to know that the amount applicable to
paj-ment of debts Is liable to be diminished
by the making of an allowance to the' widow
for necessaries, and takes the risk that there
may not be enough personalty for both pur-
poses and of having his account disallowed
for that reason. Id. Executors held entitled
to credit for full amount of debt paid by
them if estate was solvent, but onljf for pro
rata dividend thereon If It was insolvent,
and their accounts surcharged witli the
amount thereof with the subrogated right to
present the claim for payment. In-re Groft's
Estate [Pa.] 64 A. 783.
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of the overpayment. °° Interest should be allowed as a matter of right and law on

all claims, whether evidenced by a written or oral contract, which are liquidated

and are due and payable at a fixed time."^

§ ?'. Subjection of realty to payment of debts under orders of court. A.

Eight to resort to r^alty.'^^—The personalty being insufScient for that purpose,"" so

much of the realty, not exempt from sale on execution,'" as may be necessary, may
be sold for the payment of decedent's debts.'^ In many states realty cannot be sold

to pay the expenses of administration or debts contracted by the representative,'^

and in such case the representative is not entitled to be reimbursed out of the pro-

ceeds of a sale to pay debts to the exclusion of claims for funeral exp'enses and

claims of general creditors.'^ Land which the will authorizes to be sold should

be taken in preference to that directed to be lield during the lives of certain bene-

ficiaries,'* and land specifically devised should not be sold until after the rest of the

estate has been exhausted.'^ When necessary to sell it all, specific devisees should

contribute ratably.'* Where land is sold on partition pending administration, the

proceeds will be ordered paid into court to await final adjudication of the claims

60. Where executors, by Informing court
under oath that estate was solvent, pro-
cured an order for payment of employes in

full, and estate turned out to be insolvent,

and other creditors received 70 per cent of

their claims, held that such payment was Im-
pravident and unauthorized to the extent
of 30 per cent, and item of his account was
properly disallowed to that exten" United
States Rubber Co. v. Peterman, 119 111. App.
610, afd. [111.] 77 N. B. 1108.

67. Properly allowed on claim based on
failure of decedent to comply with his agree-
ment to devise and bequeath property to

claimant in consideration of services. Cline

V. Waters [Ky.] 90 S. W. 231.

08. For right to resort to realty In hands
of heirs and devisees, see § 8, post.

69. Lands do not become assets unless

there is insufficient personalty. Baldwih v.

Alexander [Ala.] 40 So. 391. Under Code Civ.

Proc. § 429. Davidson v. Marcum [Ky.] 89 S.

W. 703. Personalty must first be exhausted.

Marvin v. Bowlby [Mich.] 12 Det. Leg. N. 723,

105 N. W. 751.

70. Probate court has no jurisdiction to

order sale of homestead to pa,y debts, and
such a sale is void. Griffln v. Dunn [Ark.]

96 S. W. 190. Homestead of less value than

$2,000 cannot be sold either to discharge an
incumbrance thereop or to pay debts, and
license purporting to authorize such a sale

is void. Brandon v. Jensen [Neb.] 104 N. W.
1054. Since heirs of timber culture claimant

who dies before obtaining a patent succeed

to his clairn directly as donees' of the gov-

enment and' not by inheritance, the coun-

ty court has no jurisdiction to authorize its

sale for payment of debts of decedent, or

to authorize administrator to mortgage it for

that purpose. Haun V. Martin [Or.] 86 P.

371. Allegations of bill held insufficient to

show that heir was estopped to assert title

as against purchaser at administrator's sale.

Id.

71. Interest of sole devisee of deceased

executor may be sold to satisfy judgment
against the estate of such executor for bal-

ance of share of distributee of exec-

utor's testator which he failed to turn

over to her, and devisee cannot require
that same shall be rented and pro-
ceeds applied to satisfaction of the judgment.
Frazer v. Fidelity & Deposit Co. [Ky.] 89 S.
W. 134. Executor invested share of devisee's
son in land. Later widow elected to re-
nounce will, but thereafter released to
devisee's son her claim against the land to
make up the amount to which she was en-
titled under the statute. Held that, in suit
against devisee, the son's land was prop-
erly set off to him, the devisee having no
Interest therein. Id. On issue as to wheth-
er decedent was the sole owner of" a busi-
ness conducted under a copartnership name
held that it was error to refuse to permit
witness who testified that he did business
with the Arm to testify as to what persons
constituted the firm, or whether It was
composed of more than one member of dece-
dent's family or whethcfr decedent was a
member of it. In re Dusenbery, 106 App
Div. 235, 94 N. T. S. 107.

72. Proceedings for so doing are void and
no title passes thereunder. Bolen v Hoven
143 Ala. 652, 39 So. 379. Fact that deed re-
cites tliat the sale was "to pay the debts of
said estate" does not show that sale was to
pay expenses of administration. Shell v.
Young [Ark.] 95 S. W. 798.

73. Under Code Civ. Proc. § 2793, par. 6,
when construed in conne'ction with all other
statutory provisions for sale ot realty to
pay debts, and before Laws 1900, p. 209, c. 120
and Laws 1904, p. 1907, c. 750 went into ef-
fect. In re Hatch, 182 N. T. 320, 75 N. E.
153, rvg. 97 App. Div. 496, 90 N. Y. S. 33.'

74. Land which will provided might be
sold after five years where that time had
elapsed. Robinson v. Cogswell [Mass.l 78
N. E. 389.

73. Error In directing the sale of land
specifically devised is immaterial where the
evidence clearly shows that the assets pri-
marily liable are sufficient to pay the costs
and debts. West v. Bailey, 196 Mo 517 94
S. W. 273.

76. Code Civ. Proc. § 1822. Devisee has
no right to have his devise exempted from
sale, or the sale postponed until other proo-
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properly enforceable against it.''^ In the absence of express autliority in the will,

the executor cannot sell land except upon an order of the proper court in a pro-

ceeding instituted for that purposed'

Proceedings to procure a sale must be instituted within the time limited by

statute," or, if no time is fixed, within a reasonable time.^" A_ testator cannot by

a provision in his will postpone the time of sale until the vesting of future es-

tates.
^^

(§ 7) B. Procedure to oMavn or^Zer.^^-^-Proceediags in the probate court are
'

generally instituted by a petition filed by the representative^' or a creditor,** which'

must describe the land to be Bold/° and name tiie persons interested in the prop-

erty speolfloally devised has been resorted

to, for the reason that the devise to him
was made for a valuable consideration. In

re Tuohy's Estate [Mont.] 83 P. 486.

77. Under Gen. St. p. 2432, § 52, where de-

cree fails to direct money to be paid into

court, omission may be corrected by. supple-

mental order or amendment. Morgan v.

Morgan [N. J. Bq.] 64 A. 155. P. L. 1898,

p. 659, § 43, authorizing court to transfer

lien from land sold to proceeds of sale, is

not restrictive, and does not deprive court of

power to order proceeds to be paid into

court though land was not ordered sold free

and discharged of debts. Id.

78. Anderson v. Messinger [C. C. A.] 146 P.

929 -Where will gave Independent executors
no express power to sell land and it ap-
peared that personalty was sold for enough
to pay debts, held that it would be presum-
ed, in suit of trespass to try title, that pro-
ceeds of sale of personalty were used in dis-

charging debts, so that deeds of realty exe-
cuted by executors were invalid. Johnson
V. Short [Tex. Civ. App.] 16 Tex. Ct. Rep. 204,

94 S. W. 1082.

79. Under Code Pub. Gen. Laws, art. 57, §

7, when realty Is liable to be proceeded
against operation of statute of limitations
is suspended in relation to the heirs for 18

months from the death of the decedent, that
is the statute is suspended for that period
in favor of the creditor and against the heir
or devisee. Creditor's bill against heirs to
obtain sale. Eirley v. Eirley, 102 Md. 452,

62 A. 962. Application to sell realty is not
an action to recover realty or the posses-
sion of it, nor an action arising out of the
title thereto or the rents and profits thereof
within the meaning of Comp. St. 1887, div.

1, §§ 29, 30; Pol. Code 1895, | 9, Code Civ.

Proc. §§ 483, 484, 3456, prescribing the time
w^ithln which such actions may be brought.
In re Tuohy's Estate [Mont.] 83 P. 486. As
to the purchaser of the land of a decedent
the debts of the estate cease to be a lien
ithereon after the expiration of the year fixed
by statute within which the land may be
sold for their payment (Morgan v. Morgan
[N. J. Bq.] 64 A. 165), but as to the heirs
the lands remain liable, notwithstanding the
elapse of the year, until a bona fide sale
has been made (Id.). The power of the court
to order a sale remains after the expira-
tion of the year, but a conveya,nce under an
order obtained after that time passes only
the estate of which the heirs were seised
when the order was made. Id. A judgment
by confession of the executrix more than Ave

years after the death of the decedent Is not
a lien on his realty, under act of 1834.
Rosengarten's Estate, 30 Pa. Super. Ct. 244.
Ball. Ann. Codes & St. § 4642, providing that
no realty of a decedent shall be liable for
his debts unless letters testamentary or of
administration shall be granted within six
years after, his death, is not unconstitution-
al as depriving a mortgage creditor whose
debt is due at the time of decedent's death,
of his property without due process of law.
Fuhrman v. Power [Wash.] 86 P. 940.

80. Neither creditors nor executor held
guilty of such laches as to bar rights where
delay was due to fact that executor had
been managing property under an agreement
between heirs and creditors with a view
to payment of debts out of rents and prof-
its. Mayo V. Mayo [Ark.] 96 S. W. 165.
Conclusion of court that executor had not
been guilty of laches held sustained by the
evidence, even if that fact would justify
a denial of order of sale. In re Tuohy's Es-
tate [Mont.^ 83 P. 486. Devisees held not
entitled to object to delay, where it was
due to their own urging. Id. Four years
of unexplained delay, following the extin-
guishment of the homestead and dower
claifiis which prevented an immediate sale
held to estop creditors from selling land
where in the meantime rights of third par-
ties had intervened. Frier v. Lowe, 119
111. App. 246.

81. May not, by devising lands to one for
life, with remainder to parties not in esse,
prevent their sale until all are born who may
possibly take under the will. Carraway v.
Lassiter, 139 N. C. 145, 51 S. E. 968.

82. See 5 C L. 1232.
S3. Since Code 1896, § 158, provides that

application must be made by the administra-
tor, the probate court acquires no juris-
diction when application Is made by another
and an order of sale made under such cir-
cumstances is void. Bolen v. Hoven, 143 Ala.
652, 39 So. 379.

84. State hospital (or treatment of in-
digent Insane which -was a creditor of the
estate, held to have the right to institute
proceeding. In re Buffalo State Hospital, 47
Misc. 33, 95 N. T.- S. 209. Where mortgagor
gave to an attorney money to pay off mort-
gage but latter converted it to his own use
and for several years continued to pay in-
terest to mortgagee, held that by accepting
money he became the attorney for the mort-
gagor, and by converting it became his debt-
or to the amount thereof so that, on death
of both parties, executors of mortgagor were
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erty.*° The required notice must be given,^^ the sale being void as to all heirs or

devisees not served.** Eormal pleadings are not necessary, but the answer of the

heir 'or- devisee, when required, is sufficient if it in terms denies the existence of

debts for the payment of which a sale is soughf The applicsmt has the burden of

showing the necessity for a sale,"" and any fact showing the nonexistence or ex-

tinguishment of debts is available to the heirs as a defense."^ In some states they

may contest the validity of claims admitted or allowed by the representative.**

The right to a jury trial depends upon the statutes of the various states."* Ques-

tions of title cannot ordinarily be determined in such a proceeding."* It is not

necessary to appoint a guardian ad litem for the minor husband of the devisee of

a life estate in the property.""

The venue of suits in equity to subject the realty to the payment of debts is

regulated by statute."* A bill by a general creditor against the representative and

creditors of attorney's estate, -within Code
Civ. Proc. § 2750. In re Lowerre, 48 Misc. 317,

96 N. T. S. 764.

S5. Must accurately describe it. Code
1896, § 168. Little v. Marx [Ala.] 39 So.' 517.

Description in application and decree held
insufficient. Id.

80. Failure to name person claiming in-

terest in petition does not deprive surrogate
of jurisdiction, but he may be brought in at

any time before the making of any order
affecting the sale of the premises, either

, by amendment of the petition or by a supple-
mental citation directed to him. Code Civ.

Proc. § 2754 construed. In re Wheeler, 48

Misc. 323, 96 N. T. S. 762. Allegation In

petition by widow and administratrix that
names and number of heirs were unknown to

petitioner, and that she did not know wheth-
er there were any persons claiming under
heirs whonL she knew of 17 years before,

held insufficient, there being no statement
that any effort had been made to ascertain

who the heirs were, and no statement as to

who the heirs were of whom petitioner had
heard 17 years before. Petition denied un-
der Code Civ. Proc. 5 2756, requiring surro-
gate to determine whether proceedings have
been in conformity with the Code. In re

O'Neill, 49 Misc. 285, 99 N. Y. S. 237.

87. Notice required by statute is a Ju-
risdictional fact. Desloge v. Tucker, 196

Mo. 587, 94 S. W. 283. Under Rev. St. 1899,

§ 184, requiring personal notice to be serv-

ed on "heirs or devisees" who are residents
of the county where administration Is had,

legatees need not be so served. Id.

88. Pact that decedent owed debts for

which the land sold was liable, and that
land brought a fair price and proceeds -v^ere

properly applied held not to peclude devisees
not served from -recovering the land sub-
ject to the right of the purchaser to repay-
ment of the amount expended by him for
which the land wag liable. Card v. Finch
[N. C] 54 S. E. 1009. Where will devised
realty to widow for life with vested re-

mainders to named devisees held that widow
did not represent remaindermen so as to

bind them by judgment of sale where she
was made a party to the proceedings but
they were not, particularly where she had
dissented from the will. Id.

89. Little v. Marx [Ala.] 39 So. 517.

90. Administrator. Little v. Marx [Ala.]

39 So. 517. Under Code 1896, § 154, the ap-
plicant must show that the personalty is
Insufficient to pay the debts and such proof
must be made by the deposition of disinter-
ested witnesses and filed and recorded. Id.
Proof by administrator alone held insuffi-
cient where land was sought to be sold to
pay his claims. Id.

91. Little V. Marx [Ala.l 39 So. 617.
Held error to order sale to pay claims of
administrator where he did not establish a
compliance with the statutory provisions as
to presenting and filing them. Id.

93. Under Code Civ. Proc. § 2755. In re
Neufeld, 50 Misc. 215, 100 N. T. S. 444. Heirs
he.ld not estopped by stipulation of attorney
for entry of judgment after 90 days in suit
against administrator on claim, It not. clear-
ly appearing that attorney was authorized by
heirs to concede the validity of such claimt
Id.

93. Trlai by Jury of objections to sale
held properly denied regardless of what the
issues were, where no written demand for a
jury trial was ever filed, and demands
for such trial contained In the objections
were never called to the attention of the
trial court or Judge until after the hearing
began. Code Civ. Proc. §§ 2923, 2924, 2340,
construed. In re Tuohy's Estate [Mont.] 83
P. 486.

94. District court has no authority to
investigate title, and hence cannot determine
that certain devises were made for a valu-
able consideration and hence should not be
sold until afterrest of realty had been dis-
posed of; no provision made for trial of such
issues in Code Civ. Proc. § 2671, or else-
where. In re Tuohy's Estate [Mont.]- 83 P.
486. If devise was made under circum-
stances warranting a decree requiring a con-
veyance by the executor, such relief can
only be granted by court of equity in a suit
brought for that purpose. Id. Question of
adverse possession, as between the executor
and a devisee, cannot be tried upon such an
application, but must be settled in an appro-
priate action brought In the district court
as a court of general Jurisdiction. Id.
Findihg upon question of title held wholly
outside the purview of the application and
immaterial, and hence error in making it was
harmless. Id.

05. Carraway v. Lasseter, 139 N. C, 145, 61

S. E. 968.
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ieirs for that purpose must be upon behalf of plaitttiil and all other creditors, and
must show that the personalty is insufficient.^' The remedy of an infant heir for

failure to appoint a guardian ad litem for him is by an appeal and not by an action

to set aside the sale after he becomes of age.°^ In an action against infant heirs

for the settlement of the estate and the sale of realty for that purpose, the court

cannot take the allegations of the petition as confessed^ but they must be supported
by proof.""

(§ 7) C. The orders—An order mad& upon due notice for the sale of real

estate by a representative is sufficient to authorize a sale by his successor in trust.^

A party is not prejudiced by two decrees to sell, one ordering an appraisement and
the other an upset price, especially if the sale realizes more than two-thirds of the
appraisement and more than the upset price fixed by the court.' The conclusive-
ness of the order and its immunity from collateral attack is treated in a subse-
quent section.*

(§ ?) D. The sale.'—The court may order a representative proceeding with
a sale under its order to proceed no further where circumstances have since
arisen rendering a sale unnecessary." Na note or memorandum in writino-
is necessary to charge either the administrator or the purchaser at any admin*^
istrator's sale.' The sale must be confirmed by the court before it becomes
effective,* the question of confirmation resting in judicial discretion." Interested

98. Decedent owned certain land in F. coun-
ty and a fourth Interest in a lot in J. coun-
ty, his co-tenants in latter tract having no
Interest in the former and one of them be-
ing his minor son. Administrator qualified
in F. county and filed a petition in equity in
that county alleging that each of the lots
was Indivisible and asking that the estate
^be settled, the land sold, and the proceeds
distributed. Held that, in so far as the land
in J. county was concerned, th^ proceeding
was one under Civ. Code Prac. § 490, for the
sale of the land and the division of the pro-
ceeds on the ground that the land was in-
divisible, which, under § 62, must be brought
In the county where the land or some part of
It lies, and hence court of F. county had no
jurisdiction to sell land in J. county, though
adult cotenants made no objection, | 66 pro-
viding that action for sale of decedent's land
to pay debts must be brought in county
where representative qualified being Inap-
plicable. Goldsmith's Adm'r v. Hieatt [Ky.]
90 S. W. 25S.

97. Bill by administrator with the will an-
nexed against heirs and administrator of
one to whom distribution was made before
discovery of will and who took nothing un-
der the will held demurrable. Crawford's
Adm'r v. Turner's Adm'r, 58 W. Va. -600, 52 S.
E. 716. In action for settlement of estate
held error to direct a sale of realty, where
petition did not state amount of indebted-
ness, or make creditors parties, and it did
not appear that the court made any order
of reference to a commissioner before whom
creditors might appear and prove their
claims, nor that the creditors ever presented
their claims in the action, the proceedings not
being in conformity to Code Prac. §§ 428-
430. Tabb v. Wortham's Adm'r [Ky ] 89 S
W. 191.

98. Davidson v. Marcum [Ky.] 89 S. W
703.

99. Tabb v. Wortham'a Adm'r [Ky.] 89 S
W. 191.

I ^ J

1. See 5 C. L. 1233.
a. w;iere nonresident died testate in Illi-

nois owning property in Kansas, and exec-
utors named in the will were appointed and
qualified in Illinois, and letters testamentary
were afterwards issued to the same persons
in Kansas, after the will had been admitted
to probate in that state, under Gen. St 1901
§§ 7962-7965, held that an administrator deboms non, appointed in Illinois on account
of the death of one executor and the removal
of the other, was not thereby made the suc-
cessor in trust of the executors under theirKansas appointment, so far as to enable theKansas court to permit him to sell realty
to pay debts under an order previously
granted to the executors, without the giving
of a new notice by the administrator of his
application for such authority. Albright v
Bangs, 72 Kan, 435, 83 P. 1030. Sale without
such notice held void, so that deed under it
constituted no defense to an action of eject-ment brought by legatees or their successors
in Interest. Id.

c ^3- ,^erguson v. Ferguson, 3 Ohio N. P. (N.
S.) 549.

*. See § 15, post.
5. See 5 C. L. 1233.

\,^^^ ®*^'' execution ol order of sale
pending hearing of petition for partial dis-

P 2"69
^'^*® '^' °'^*''''=*^ Ct. [Mont.] 86

7. Is not a contract for sale of lands orany Interest in or concerning them within

JHw^f ^°,
statute of frauds, the purchaserbeing liable under Civ. Code 1895, § 5466 forthe amount of the purchase price as soon

ra.TB,''%'^T\t'''-
^^^" ^- ^"^™-

19f-Mo.l8?,M''s'' V'J83
'''''°^'''- '^"<=''^'--

B. Desloge v. Tucker, 196 Mo. 587, 94 S.
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parties are generally given a right to appear and object to a confirmation."' The

court is generally authorized to vacate the sale and direct another to be had in

case he iinds that the proceedings in making it were unfair." The fact that persons

were restrained from bidding by reason of the pendency of litigation in regard to

the title to the land and of a caveat to the will does not constitute ground for set^

ting aside the judgment and a sale thereunder which has been confirmed by the

court, but can only be considered in a separate action attacking the sale for fraud by

showing that the purchaser knew of the facts and took an unfair advantage of

them.^'' Where property is encumbered by dower and homestead to its full value, it

is not necessary or proper for the representative to sell it subject thereto but he

or the creditors may wait until the encumbrance is extinguished and then sell.^^

A sale without assigning dower is not void for want of jurisdiction, but is merely

inoperative so far as the dower is concerned.^* Where the whole of the land is

sold, the surviving husband's statutory' right to a third thereof is transferred to

the proceeds.^' Any surplus remaining after the payment of the debts is to be

distributed as other property of the estate.^^ The hearing on an order to show
cause why a master appointed to sell land in a suit for the settlement of an estate

should not turn over the proceeds to the representative should be continued until the

cost and expenses of the sale have been determined.^'

The purchaser takes title free from the personal obligations of the devisee,'

'

and, in the absence of fraud, is only required to see that the court has jurisdiction

of the parties and the subject-matter.^* He may rescind where he was induced

W. 283. Private sale for less than half
Its value and for less than enough to pay
debts held improperly confirmed. Id. Sale

Is not, strictly speaking, a judicial one un-
til it is confirmed and a deed made, and.

hence rule that mere inadequaey of con-
sideration will not avoid a judicial sale has
no application on proceedings for confirma-
tion. Id.

*"

10. Petition In county court objecting to

confirmation of sal% held suflicient, in ab-
sence of special exception, to admit proof
that claims for payment of which sales were
made were barred by limitations. Smart v.

Panther [Tex. Civ. App.] 15 Tex. Ct. Rep.
448, 95 S. W. 679. Exception held not to

raise objection that it failed, to allege facts
showing that claims did not come within
exceptions -which -would prevent bar of limi-
tations. Id. Petition objecting to confirma-
tion on ground that claims for payment of
which it was made were barred by limita-
tions when allowed and approved held filed

within a reasonable time and not too late.

Id. Where petition was based solely on
ground that claims were barred, judgment
setting aside allowance and awarding claim-
ants only half the amount on ground that
claims were for contribution between co-
sureties held erroneous. Id. .Judgment
creditor of an heir who purchased land on
sale under his judgment held to have, such
an interest therein as entitled him to main-
tain a proceeding in the county court to pre-
vent confirmation of a sale of same land to

pay debts alleged to have been wrongfully
allowed. Id.

11. Rev. St. 1898, § 3896. Greiling v. Mc-
Lean's Estate [Wis.] 107 N. W. 339. Pur-
chaser held not estopped from rescinding
for false representations by reason of the

."act that the administrator had paid out the
jurchase money with his knowledge and con-
.^ent in paying oif liens on the property
Id.

12. Carraway v. Lasgiter, 139 N. C. 145 51
3. B. 968.

13. Thomas v. Waters, 122 111. App. 434.
14. Purchaser takes subject to widow's

right to have dower set aside. Shell v.
Young [Ark.] 95 S. W. 798.

15. Third of proceeds of sale of wife's
realty, to one-third of which husband was
entitled absolutely under the statute, held
not to be assets of the estate, but to be a
trust fund in the hands of the administra-
tor maloing the sale. Weaver v. Gray [Ind
App.] 76 ,N. B. 795.

16. Should be held to be disposed of un-
der the will. Robinson v. Cogswell [Mass.]
78 N, B. 389. Where land was conveyed to
wife for her sole and separate use during
life with remainder to her husband after her
debts and funeral expenses were paid, and
after wife's death was sold for payment of
her debts, held that any surplus remaining
in the hands of her administrator after such
debts were paid belonged to her husband
In re Winnegar's Estate, 118 Mo. App. 445
94 S. W. 833.

17. Where court directed master to sell
lands and pay over proceeds, less expenses,
to executrix, and she claimed that master
had retained a larger sum than he had a
right to. Lockwood v. Lockwood' 73 S C IS
52 S..B. 735. • .

18. Purchasers at administrator's sale
who acted in good faith, and paid in cash
the adequate value of the property relying
upon the probate proceedings, the authority
of the administrator to sell, and court's
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to purchase through, false representations^"* or mistake of fact.^^ In order that

he may be subrogated to the rights of creditors as against a devisee in remainder not

a party to the proceeding, he must show, beyond an order for payment of the claims'

made, that such claims existed as a charge on the land.^" Where he purchases at a

specified price per acre and is induced by the false representations of the officer

making the sale to pay for more land than the- tract actually contains, he may re-

cover the excess from the distributees if no prejudice will result to those for whose
interest the sale was made."' In North Carolina the fact that a caveat to the will

is pending dora not affect his title where no order has been issued to the repre-

sentative suspending further proceedings."* An administrator's deed creates color

of title,^" and -recitals therein are evidence of the facts- stated.""

Actions to recover realty sold must be brought within the time specified by
the statute of limitations,"^ or where no time is fixed, within a reasonable time.."^

order confirming the sale. . McKenna v. Cos-
grove, 41 Wash. 332, 83 P. 2.40.

J9. May rely on the judgment of the
clerk ordering the sale, followed by the
approval of the proceedings by the resident
judge of the district before payment of the
price. Carraway v. Lassiter, 139 N. C. 145, 51

S. B. 968.
20. Proof of actual damage not necessary.

Greiling v. McLean's Estate' [Wis.] 107 N.

W. 339. Evidence held to support finding
that diagram made and used by administra-
tor at sale falsely represented the width of
street on which lots fronted. Id.

21. Sale set aside where it did not Include
adjoining tract of land and building used in

connection with the land sold and "which
purchaser had reason to believe was included
In the sale, and which w^as necessary to the
reasonable enjoyment of the premises in the
manner contemplated. Biddison v. Aaron,
102 Md. 156, 62 A. 523. Pact that advertisement
only mentioned building on land actually
sold, and the dimensions of the lot did not
embrace other building, and that purchaser
did not ask in regard to the latter though
an opportunity was given him ^o do so,

held immaterial, where administrator could
-not have given him information in regard to
the matter had he asked for it. Id-

22. Rice V. Bamberg, 72 S. C. 384, 51 S. E.

987.
23. Peacock v. Barnes, 139 N. C. 196, 51 S.

E. 926. Since his claim did not arise from
the discharge of a specific lien, but because
purchase money paid by him under mistake
of fact had been used to satisfy the Indebt-
edness of the testator, his remedy was in

indebitatus assumpsit against the estate, and
lie was not subrogated to the rights of the
mortgagees and could not maintain an ac-
tion for the deficiency after the action of
assumpsit was barred by limitations though
mortgages were not barred. Peacock V.
Barnes [N. C] 55 S. E. 99.

24. Code § 2160, construed. Carraway v.
Lassiter, 139 N. C. 145, 51 S. E. 968.

25. Shaffer v. Detie, 191 Mo. 377, 90 S. W.
131.

26. Kejjitals and evidence held to conclu-
sively show authority of administrator to
make the sale. Williams v. Cessna [Tex. Civ.

App.] 16 Tex. Ct. Hep. 162, 95 S. W. 1106.
Records of county having been shown to

have been destroyed by fire, recitals in deed.

which was an ancient Instrument, held suffi-
cient in themselves to show that sale was
made under the orders of the probate court.
Id.

27. Statute providing that all actions
against purchaser his" heirs or assigns, for
recovery of land sold at judicial sales must
be brought within five years after the date
of such sale applies to causes of action
arising after the sale but within the five
year period. Griffln v. Dunn [Ark.] 96 S. W.
190. Cause of action in favor of heirs to
recover homestead Illegally sold to pay debts
held to have arisen on abandonment of home-
stead by widow about five months after the
sale so that it was barred at the expiration
of five years from date of sale. Id. Fact
that conveyance by widow, which constitut-
ed an abandonment of her homestead right,
carried with it her unassigned dower right
did not postpone accrual of right of action
until hee death, the outstanding right to
have dower assigned not postponing the
heir's right of eritry. Id. Neither did wid-
ow's right to occupy dwelling

, house and
farm thereto attached until dower was as-
signed, where she abandoned such right by
attempting to convey it, heir's right of en-
try becoming complete on such abandon-
ment. Id. Statute contains no exception in
favor of married women. Id. Code Civ.
Proe. § 16, requiring action to be brought
within five years after the date of the re-
cording of the deed made in pursuance of
the sale, applies to sales which are void for
want of notice to the heirs of the proceed-
ings upon which the deed is based. O'Keefe
V. Behrens [Kan.] 85 P. 555. Cobbey's Ann.
St. 1903, § 4982, providing that action- must
be brought within five years after the sale,
is only intended to aid irregular and void-
able sales, and does not apply to sales which
are absolutely void, as sale of homestead.
Brandon v. Jensen [Neb.] 104 N. W. 1054.
Where judgment directing sale was void as
to devisees because they were not made
parties, held that their right to maintain
ejectment against the purchaser was not
barred by the lapse of any time less than
that prescribed by the statute of limitations.
Card v. Pinch [N. C] 54 S. E. 1009. Under
Burns' Ann. St. 1901, | 294, par. 4, an action
to recover realty sold by an administrator
of an absentee, under an order of court
specially directing the sale, is barred aft-
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Where the deed purports to convey the. whole legal title, the right to have the sale

set aside for fraud accrues to the remainderman when the deed is delivered."

Failure to deny the execution of the deed under oath does not admit the validity

of the proceedings on which it is based.'" The vacation of a judgment of sdo does

not affect the title of bona fide purchasers under it.'^ If no actual fraud is shown

on the part of the purchaser at a void sale, he is entitled, on its being set aside, to

a return of the purchase price and the value of lasting improvements made by him,

less the reasonable rental value of the land while in possession, with a lien on the

land therefor.'^

Actions against the representative by the heirs to recover the proceeds of in-

valid sales must be brought within the time fixed by the statute of limitations."

An heir is not entitled to recover the proceeds of a sale from the estate of the repre-

sentative on the ground that the land was improperly described, where the report of

the sale, which was confirmed, described it correctly, the proceedings were conducted

in good faith, the proceeds were fully accounted for, and the land involved was

that intended to be sold.'*

§ 8. Subjection of property in hands of heirs or heneflciaries to payment of
debtsJ'^—At common law a simple contract creditor, whose debt remains unpaid
after the settlement of his deceased debtor's estate, has no right to proceed against

the debtor's heirs and distributees, even though they have received realty and assets

from the hands of the representative as inheritances.'" By statute in some states

realty in the hands of the heirs or devisees may be subjected to the payment of the
decedent's debts,'^ provided the creditor can show his inability to collect in the pro-
bate proceedings or from the representative or the legatees or next of kin," there*

er five years from the confirmation of the
sale though sale is void because of misde-
scription of property In proceedings and deed.
Barton v. Kimraerley, 165 Ind. 609, 76 N. E.

250.
38. Where sale was not attacked by re-

mainderman for more than 28 years after

It was made, and until 3 years after death
of life tenant, and 16 months after death of

purchaser, held that suit to set It aside
for fraud was barred by laches. Llndsey
V. Fabens, 189 Mass. 329, 75 N. E. 623.

29. Where land passed to widow for life

under will and remainder passed to heirs as
intestate property. Llndsey v. Fabens, 189

Mass. 329, 75 N. B. 623.

SO. In suit by heirs to recover posses-
sion of realty and for partition. O'Keefe v.

Behrens [Kan.] 85 P. 555.

31. Code Civ. Proc. § 391. At Instance of

minor heirs. Davidson v. Marcum [Ky.] 89

S. W. 703. Where purchaser and person to

whom he assigned his bid were plaintiffs In

action In which land was sold held that
they were not bona flde purchasers since

they knew, or would be presumed to have
known, that the method used to deprive
the minor heirs of their land was Illegal. Id.

32. Davidson v. Marcum [Ky.] 89 S. W.
703.

33. Held that there was no fraudulent
concealment which arrested running of llmi-

tatlens against right of heir to compel es-

tate of deceased administratrix to account
for proceeds of sale because of misdescrip-
tions. Cunningham v. Cunningham's Estate,

220 111. 45, 77 N. B. 95, afg. 121 111. App.
ass.

7 Curr Ix—41.

34. Cunningham v. Cunningham's Estate,
220 111. 45, 77. N. E. 95, afg. 121 111. App. 395.
Proceedings for the sale and records of
county court showing the application »f the
proceeds held admissible In evidence. Id.

35. See 5 C. L. 1237.
36. Clevenger v. Matthews, 165 Ind. 689,

76 N. B.- 542, rvg. 75 N. B. 23; Id. 76 N. B.
836.

37. Under Code Civ. Proc. § 1843, are liable
to the extent and value of the real property
which descends or is devised to them. Law-
rence V. Binninger, 98 N. T. S. 279. The
liability is limited to the amount of assets
received. Where a creditor made a party to
an action to settle an estate failed to al-
lege or prove what. If anything, the heirs
of decedent had received from his estate,
held that the court in rendering judgment
for creditor for amount of his claim was only
authorized to render It against the admin-
istratrix to be levied on the assets In her
hands as such fiduciary. St. 1903 S 2088
Cline V. Waters [Ky.] 90 S. W. 231. Under
Code 1899, o. 86, § 9, may be sued In equity
by any creditor to whom a debt is due
for which the estate descended or devised Is
liable, or for which the heir or devisee U
liable. In respect to such estate, and no ac-
tion at law can be maintained against such
heir for any matter for which there may be
redress by such suit In equity. Crawford's
Adm'r v. Turner's Adm'r, 58 W. Va 68« 62
S. B. 716. Bill held Insufficient though It
alleged that land descended from deceased to
his heirs, and that one of them owned cer-
tain land, where It did not allege that the
land alleged to have descended was the land
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being no personal liability on the part of the heir or devisee unless lie has disposed

of tlie property, and then only to the extent of its value.'" In other states the heirs,

devisees, and distributees are personally liable to the extent of the property of the

decedent received by them to creditors laboring under a disability at the time of

final settlement.*" Such statutes being in derogation of the common law, the par-

ty seeking to take advantage of them must bring himself fully within their condi-

tions,*^ and cannot recover unless he institutes his suit within the time therein

limited for that purpose.*^ In equity, property of the deceased in the hands of

heirs and distributees may be subjected to the payment of claims accruing after

the administration has closed,*^ but this rule does not apply where the land has

passed to innocent purchasers for value before the commencement of the suit to

charge them.** Where there is no statutory limitation the suit must be brought
within a reasonable time.*"

sought to be charged in the suit, or where it

was situated, or wliether or not It liad been
disposed of, or. If disposed of, what disposi-
tion was made of it, or that land alleged to

be owned by heir descended to her from the
dccederit. Id.

38. Must show that the assets of the es-

tate were ,not sufficient to pay his debt, or

that he has been, or will be, unable with
due diligence to collect it by proceedings in

the surrogate's court or by action against
the representative or the legatees or next of

-kin. Code Civ. Proc. §§ 184S, 1849. Law-
rence V. Binninger, 98 N. Y. S. 279. Mere
proof that plaintiffs had recovered judgment
against the executor held insufficient, in ab-
sence of showing that they had made any
attempt to collect it by calling executor to

account or otherwise. Id. Under Code Civ.

Proc. § 1848, providing that an executor's
or administrator's account "as rendered to,

and settled by the surrogate" may be used
as prima facie evidence of lack of assets and
inability to collect, held that an intermediate
account filed in the surrogate's court was
insufficient for that purpose in the absence of

proof that it was settled by the surrogate,

or that any decree was entered thereon. Id.

39. Where realty remains in hands of

devisee or heir, the most that can be done is

to direct that the execution be satisfied out
of such property (Code Civ. Proc. § 1852), but
where it has been taken under condemna-
tion proceedings, no lien can be estalilished

against the proceeds of the fund, but devisee
is personally liable in such case for the

value of the property received (Code Civ.

Proc. § 1854). Lawrence v. Binninger, 98

N. T. S. 279. jComplaint held sufficiently broad
to charge defendants as devisees with the
property received by them, or its value, and
prayer for lien on fund resulting from con-
demnation proceedings, though improper, did
not nullify it in those respects. Id. Un-
der Code 1899, c. 86, |§ 3, 5, realty of an in-
testate is made assets for the payment of
his debts, and if assets remain unsold in tlie

hands of the heir, they may be taken for
that purpose, and it is only when they have
been sold that he is personally liable, and
then only to their value. Crawford's Adm'r
V. Turner's Adm'r, 58 W. Va. 600, 52 S. E.
716.

40. Under Burns' Ann. St. 1901, § 2597, are
liable to extent of property received by them

to any creditor whose claim remains un-
paid, who, six months prior to final settle-
ment, was insane, an infant, or out of the
state, provided suit is brought within one
year after disability Is removed, and with-
in two years after final settlement. Clev-
enger v. Matthews, .165 Ind.. 689, 76 N. E. 542.

41. Clevenger v. Matthews, 165 Ind. 689,
76 N. E. 542.

42. Clevenger v. Matthews, 165 Ind. 689, 76
N. E. 542. Under Burns' Ann. St. 1901, §
2597, a nonresident paying surety cannot
enforce contribution against the heirs and
distributees of a deceased cosurety after the
lapse of two years from the final settlement
of the latter's estate, though he had no
knowledge of the insolvency of the principal
or of the nonpayment of the debt and was
not called on to pay it 'until after the ex-
piration of the two years. Id., rvg. [Ind.
App.] 75 N. B. 23; Id., 75 N. B. 836.

43. Claim for breach of covenant of war-
ranty in deed. Scoggin v. Hudgins [Ark.]
94 S. W. 684. Claim may be decreed a
lien on land occupied by widow and minor
children as a homestead with a provision that
it shall not be sold until the homestead ex-
pires, notwithstanding constitutional provi-
sion that homestead shall not be subject
to the lien of any judgment, etc. Id. Where
one with whom decedent was cosurety was
compelled to discharge a liability as surety
after the decedent's estate was settled and
the executor discharged, held that he could
maintain a suit In equity against the de-
ceased surety's legatees to whom distribu-
tion had been made to compel contribution.
Comstook v. Keating, 115 Mo. App. 372, 91 S.
W. 416. Rule not changed by Rev. St. 1899,
§ 4519, providing that remedies given to
sureties to enforce contribution may be
maintained against personal representatives,
nor by §§ 890, 891, relating to survival of
claims against joint obligors (Id.), nor by
fact that one distributee is insolvent so that
entire sum due as contribution will have to
be repaid by the other (Id.). A bill by a
receiver of an insolvent national bank
against the distributees of an ex-director to
recover Eilleged losses for malfeasance and
gross negligence of such director, merely de-
scribing such defendants as dist^ib^tees un-
der the will of said director but failing to
allege that the director left any estajte, or,
if he did, that defendant distributees had



7 Cur. Law. ESTATES OE DECEDENTS § 9A. 1443

In some states land of the decedent may be taken on execution on a judgment

against the representative in the same manner as if execution had been levied

against the decedent in his lifetime.*'

In Louisiana a sole heir who accepts the succession unconditionally thereby be-

comes liable for decedent's debts."

A petition seeking to hold the widow liable on the debt of her deceased hus-

band on the ground that there was no administration and no necessity therefor,

and that she is in possession of his estate and assets, must allege the amount and

value of the property received by her.*^

8 9. Rights and liabilities between representative and estate. A. Manage-

ment of and dealings with esiaie.*"—The representative is chargeable with and must

ficcount for all the assets of tlie estate coming into his haads'"* in his representative ca-

recelved anything therefrom, was fatally de-

fective. Emerson v. Gaither [Md.] 64 A. 26

44. Sooggin V. Hudgins [Ark.] 94 S. W.
«84.

, , ^
45. Action held not barred hy laches

Brock V. Klrkpatrick, 72 S. C. 491, 52 S. E.

592.
46. Rev. Laws c. 178, §§ 53, 54, gives a

right to proceed against the realty of a de-

ceased person to anyone obtaining an execu-

tion on a judgment against the executor or

administrator which right may be enforc-

ed against purchasers from heirs and dev-

isees. Tracy v. Strassel, 191 Mass. 187, 77

N E 700. Right to levy execution In such

case held not defea.ted by the fa,ct thai

creditor released an attachment on mesnr

process of the realty during decedent s life-

time. Id. Creditor may cause execution tc

be levied on land fraudulently conveyed b>

debtor. Rev. Laws c. 178, § 53, and provi-

sions relative to levy on lands fraudulently

conveyed construed. Dunbar v. Kelly, 189

Mass. 390, 75 N. E. 740.
rir .„ <,„

47. Pellerin v. Sanders, 116 La. 616, 40 So.

917
48 Otherwise It does not authorize a

ludgment against her personaUy for any

amount. Breck v. Coffield [Tex. Civ. App.]

14 Tex Ct Rep. 823, 91 S. W. 594. Judg-

ment ordering that plaintiff recover against

defendant as widow of decedent, and direct-

ing execution to issue against the com-

munity property of the decedent and against

the widow, held a personal judgment against

widow which rested against her separate

property as well as that of the community,

so that it could not be upheld on theory that

petition would support a judgment against

her to be satisfied out of the community

property. Id.

49. See 5 C. L. 1238.

50 In suit against executor and trustee

to compel him to account for certain bonds,

evidence held to show that decedent owned a

half interest in them and the executor the

other half, so that latter should only be

compelled to account for half of them apd

half the Interest. Gerting v. Wells [Md.]

64 A 298 Evidence held to show that third

person made a party defendant never had

possession of the bonds or was guilty of any

fraud on the estate. Id. Evidence held to

show that executor and trustee received cer-

tain dividends on claim against insolvent

firm owned jointly by himself and decedent

T.nd hence held that he should be charged
with half the amount so received with in-

Lerest from the date of payment. Id. Evi-
dence held insufficient to support claim that
executor had collected certain money for
vhich he had not accounted. Id. Estate of
deceased executor should not be charged with
amount of uncollected debts and judgments
where he never received them, either as ex-
:!cutor or otherwise, but on his death they
"ested In the administrator with the will an-
nexed of the estate of his testator. In re
Walton, 98 N. T. S. 42. Where same person
icted as temporary administrator, and exec-
utor and filed inventories in both capacities,
"leld that he should be charged with the
'.mount of assets inventoried by him as ex-
ecutor, though it was less than the amount
nventoried by him as administrator, in ab-
sence of showing by the contestant that such
Tmount was incorrect and that executor
'lad received assets other than those ac-
counted for. In re Tisdale, 110 App. Div.
S57, 97 N. T. S. 494. Where executrix, who
was also life tenant and a devisee of a part
of the estate In fee, individually took out
policy of insurance on property of estate be-
fore will was probated, loss being made pay-
able to a mortgagee holding a mortgage
executed by testator, as his interest might
appear, held that she would be regarded as
having acted in her representative capacity
and was properly charged with the proceeds
thereof, which she collected with the mort-
gagee's consent, less the premium. Linzy v.

Whitney, 110 App. Div. 462, 96 N. Y. S. 1075.
Where will gave executrix authority to cut
and sell timber only if necessary to pay
expenses and debts, held tliat she was char-
geable, on settlement of her accounts, with
sum received for timber cut and sold above
wliat was necessary for the purposes speci-
fied. Id. Administratrix charged with value
of furniture, etc., evidence being insufficient
to show that deceased had given it to her
before his death. In re Schroeder, 99 N. Y.
_S. 176. In action by trustee of minor bene-
ficiaries against executor and another to re-
cover share due them under the will where
the only issue was as to whether testator
had

,

given certain notes to administrator's
codefehdant, held that the question of value
was immaterial so that it was not error to
assume In instruction that they were worth
their face value. Crawford v. Hord [Tex.
Civ. App.] 14 Tex. Ct. Rep. 71, 89 S. W. 1097.
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pacity," and is entitled to credit for all sums actually expended by him in paying

valid claims against the estate/^ and the expenses of administration.^^ On his removal

he must account to his successor for all such, property."* The representative of a

representative can only be charged with so much of the property of the estate as

actually comes into his hands."" An heir paying off incumbrances on realty for

the purpose of dispensing with administration is not entitled to credit in his ac-

counts for the amount so paid on his subsequent appointment as administrator.'"

The burden of impeaching payments"^ and of showing that the representative has

received assets not accounted for is on the contestant."* As in the case of other

trustees, an accounting must be rendered in every case before any inferences can
be indulged in favor of a representative, and hence, in the absence of an account-

ing, there is no presumption that a representative shown to have converted a certain

part of the assets of the estate has not converted more."'

51. The administrator is not ordinarily
authorized to manage the realty or to col-

lect the rents and profits thereof, and hence
is not officially accountable in the settlement
of his probate account for rents received by
him, his act in collecting them being deem-
ed merely that of an individual for which he
might be held personally accountable to the
heirs in a proper proceeding. Ayers v.

Laighton, 73 N. H. 487, 63 A. 43.

53. Evidence held to support finding that
payments for which executor claimed credit

were made by decedent during her lifetime,

so that items therefor in his acpount were
properly disallowed. In re Pease's Estate
[Cal.] 85 P. 149. Executor held not entitled

to credit for balance due on mortgage giver
by testator until he furnished evidence that
"he had paid same as an obligation of the
estate. In re Tisdale, 110 App. Dlv. 857, 97

N. T. S. 494. Administratrix, who was also
widow, held entitled to allowance for gro-
ceries and flowers ordered before decedent's
death (In re Schroeder, 99 N. T. S. 176), and
for amount of bill for clothing, a part of which
was ordered by her during her husband's
lifetime, and balance of which was for

mourning garments (Id.), but not for amount
paid for jewelry ordered by her before her
marriage, it not appearing that decedent
ever knew of or Intended to pay for it (Id.).

Husband held alone liable for physician's

services to wife while she was living with
him, so that his estate was not entitled to

reimbursement out of her separate estate

for money so expended in absence of agree-
ment between wife and physician that credit

should be extended to her. In re Stadt-

muUer, 110 App. Dlv. 76, 96 N. T. S. 1101.

53. See § 9 D, post.

54. Rev. St. 1899, §§ 47, 48, refers only

to property coming into his hands by virtue

of his office, it not being his appointment
and qualification which renders him liable

to account, but the receipt of property of the

estate in his official capacity. Hanley v.

Holton [Mo. App.] 96 S. W. 691. Hence
where letters of, executrix were recalled on
the same day on which they were issued,

and she made no Inventory and in no man-
ner took possession of or charged herself

with any of the property of the estate in

her official capacity, held that administrator

pendente lite, could not compel her to make
a settlement under such statute, though she

had wrongfully obtained possession of and
held property of the estate in her individual
capacity, the remedy for obtaining posse.-;-
sion of such property being a proceeding for
the discovery of assets under §§ 74-78. Id.
Intestate deposited funds in a bank to his
credit as trustee for S., but retained bank
book in his possession and drew out interest
as it accrued. S. died before the intestate.
Accountant was appointed administrator at
the estate of S. and thereafter of Intestate's
estate, and took possession of the deposit
as intestate's administrator. Held that he
was bound to account for deposit to his suc-
cessor In latter capacity, leaving ownership
thereof to be determined on final accounting
as provided by Code Civ. Proe. § 2731. In re
Dwyer, 98 N. T. S. 329.

55. Where administrator was awarded a
part of the funds in his hands as one of the
next of kin of his decedent, and it appeared!
that such award included sums which he
had already distributed to himself and dis-
posed of In his lifetime, held that an admi»-
istrator of the administrator would not be
charged with the whole amount of the awar*
but only with so much of it as actually came
Into his hands. Nolde's Estate, 27 Pa. Super
Ct. 413.

56. In re Heeney's Estate [Cal. App.1 86
P. 842.

57. In re Mllligan's Estate, 98 N. T. S.
480. Objection to payment of physician's bill
for services to decedent's son held not sus-
tained where it appeared that son was mem-
ber of decedent's household and It was n»t
shown that he was not a minor. Id.

58. In re Tisdale, 110 App. Dlv. 857 97 N
T. S. 494.

59. In re McCauley's -Estate, 49 Misc. 209
99 N. Y. S. 238. Nonresident appointed ad-
ministrator In New York died testate in
a foreign state where his will was afterwards
probated. His executor refused to apply for
ancillary letters in New York or consent to
ancillary administration In that state. Ad-
ministrator de bonis non was appointed who
collected from sureties of deceased admin-
istrator the amount which latter was shown
to have received and converted to his own
use. Held that upon an accounting by the
administrator de bonis non there was no
presumption that administrator had not re-
ceived and converted a larger sum than that
recovered from his sureties. Id. One te
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In the management of the estate the representative is bound'to act with that

degree of care and skill which a prudent man would exercise in the direction and

management of his own affairs/" and where he does so is not ordinarily responsible

for losses. ^^ He is, however, responsible for losses due to negligence,"^ or to his

unauthorized acts or omissions."^ The burden is ordinarily on him to show an ex-

cuse for failure to collect claims due the estate."* Mere failure to sue on such a

whom foreign executor had assigned deceas-
ed administrator's interest in the estate held
to have the burden of proving that no prop-
erty in excess of tlie sum recovered from the
sureties was received by the administrator,
and not entitled to share of such sum in ab-
sence of such proof. Id. Judgment in ac-
tion by administrator de bonis non against
sureties of deceased administrator wlio was
also a distributee held binding on administra-
tor's foreign executor, who had notice there-
of and selected sureties' counsel, and con-
clusive against him and his assignee that
amount recovered was not greater than
surrogate would require estate of deceased
administrator to pay to persons other than
himself after due accounting. Id.

60. The measure of his duty is to act

with fidelity and with that degree of dili-

gence and prudence which a man of ordi-

nary judgment would be expected to bestow
upon his own affairs^ of a like nature. Eliz-

alde V. Murphy [Cal. App.] 87 P. 245. Is

only bound to exercise reasonable business
prudence. ' Iff re Fisher's Estate, 128 Iowa,
626, 104 N. W. 1023. Stands in the position
of a trustee to those interested in the estate,

and is liable only for the want of due care
and skill, the measure of due care and skill

being that which prudent men exercise in

the direction and management of their own
affairs. Hill v. Evans, 114 Mo. App. 715, 91

S. W. 1022.

CI. Administrator held not negligent In

tailing to collect note where maker was at

all times Insolvent and he made an unsuc-
cessful effort to collect It through a collec-

tion agency. Blizalde v. Murphy [Cal. App.]
87 P. 245. Not for losses due to fluctuations
in market value of property of the estate.

In re Fisher's Estate, 128 Iowa, 626, 104 N.

W. 1023. Code § 3322, requiring representa-
tive to apply to court for leave to sell

perishable property or property "likely to

depreciate in value," does not require, under
penalty of personal liability, an immediate
sale of all property subject to fluctuation in

market value, and solely because thereof. Id.

Administratrix held to have acted with due
care and for the benefit of the estate In the
employment of an agent so that she was not
liable for loss resulting from his unauthoriz-
ed and wrongful acts. Hill v. Evans, 114

Mo. App. 715, 91 S. W. 1022. Administrator
held not liable for amount of uncollected

note which he received as assets, though he
permitted It to run until after maturity,
where he thereafter transferred Jt with
other assets to guardian of residuary lega-

tees, who, on settlement, turned it over to

wards, who permitted It to become outlawed
in their hands without offering to return

it to the administrator, and maker was sup-
posed to be responsible down to time of his

failure. In re Krlsfeldt's Estate, 49 Misc.

26. 97 N. T. S. 877.

02. Parks V. McDaniel [S. C] 54 S. B,
801. Executor held liable for value of prop-
erty in hands of third person where he aban-
doned . suit for its recovery, though he
thought it belonged to estate, no rea-
son for such abandonment being shown.
In re Pease's Estate [Cal.] 85 P. 149. Ex-
ecutors not allowed for repayment of sums
expended by a certain corporation in paying
certain of testator's debts where such corpo-
ration was heavily indebted to the estate,
and amount so paid was ultimately lost.
Woolsey v. Woolsey, 68 N. J. Eq. 763, 62 A.
686. One of two executors held guilty of
negligence and nonfeasance in failing to
give proper attention to the management of
the estate, and to call the estate of his co-
executor to account promptly after latter's
decease. Hill v. HIH [N. J. Bq.] 62 A. 385.
Where note was put in custody and control of
one of two coexecutors, held that she became
obligated to the parties having Interests In
It to be diligent In its collection and was
liable for amount thereof where It was lost
through her negligence. In re Kemp's Es-
tate, 49 Misc. 396, 100 N. T. S. 221. Admin-
istrator de bonis non Is liable for losses due
to his failure to investigate and collect all
sums due the estate, whether by the former
administrator or by other debtors. Mann v.
Baker [N. C] 55 S. E. 102. Trust company
held guilty of gross negligence in failing to
collect Judgment which was a lien on realty
and collectible for more than a year after
its appointment as executor. Kauffeld's Es-
tate, 28 Pa. Super. Ct. 162.

63. Even if executors were justified in
continuing business of testator without an
order of court, held that they acted without
authority in selling goods on time without
taking security, and were responsible for
any loss to the estate by reason of their
delinquency in so doing. Peterman v. U. S.
Rubber Co. [111.] 77 N. B. 1108, afg. 119 111.

App. 610. The fact that the total profits on
all sales exceeded the losses, and that con-
sequently the general net result was advan-
tageous to the creditors, held not to relieve
them from liability for such losses. Id. Is
personally responsible for any loss resulting
from Investing funds in unsecured promis-
sory notes. In re Krlsfeldt's Estate, 49 Misc.
26, 97 N. T. S. 877.

64. To show that uncollected assets were
worthless. In re Joost's Estate, 60 Misc. 78,
100 N. T. S. 378. Executrix seeking to es-
cape liability for amount of note which she
failed to collect has burden of showing that
maker was insolvent. In re Kemp's Estate
49 Misc. 396, 100 N. Y. S. 221. Evidence held
insufficient to show Insolvency. Id., In an
action by the heirs and distributees against
the administrator d. b. n. for a settlement, it

is competent for them to show any indebt-
edness due the estate., Mann v. Baker [N.
C] 55 S. E. 102. Held error to refuse to al-
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claim is not negligence unless there is a reasonable prospect of collections"*

Where a payment by the representative of a judgment against him is assailed, the

question is not merely whether he was negligent in the conduct of the suit leading

to the judgment, but whether he acted in such bad faith toward his trust or in such

utter disregard of his duty as would warrant a court in setting aside the judgment
or in depriving him of any equitable right to be subrogated to the position of the

judgment creditor, or in treating the judgment as of no avail &s a protection for

its payment."' In such case the hurden of proof is upon the party assailing 'the

payment, at least to show the invalidity of the claim and that the judgment was the

result of the representative's breach of duty."''

The representative is only bound to bring to the discharge of his duties the
intelligence which an ordinarily good business man woiild use in like matters,"^ and
where he in good faith acts upon the advice of counsel in matters involving intricate

ciuestions of law, he is not responsible for the consequences.""

As in the case of other trustees, the representative may not use or deal wilh
tlie property of the estate to his own personal advantage/" and any contract he may

low plaintiffs to show that former admin-
istrator had received certain sums as pro-
ceeds of sale of realty under order of court.
Id. Upon their doing so the burden is then
upon the administrator to show that he used
due diligence in collecting the same, and
that he was unable to collect, or, having col-

lected, has accounted for the same. Is not
sufficient simply to show that he has ac-
counted for sums he actually collected. Id.

65. Failure to sue on note included in

inventory held not negligence "where maker
was at all times Insolvent, and attempt was
made to collect it through collection agency
•which was unsuccessful. Elizalde v. Mur-
phy [Cal. App.] 87 P. 245.

06. In suit for accounting. Parks v. Mc-
Daniel [S. C] 54 S. E. 801. Civ. Code 1902,

§ 1113, providing that physicians who have
failed to qualify to practice in the state in

the manner prescribed shall not recover for

services rendered, held not to prevent an al-

lowance to an executor for amount of judg-
ment recovered against him by a physician
who had failed to comply with the statute,

particularly where complaint in suit for ac-

counting did not allege that he had not so

complied and that executor was negligent
In failing to resist claim on that ground,
but only objection was that such claim was
excessive. Id. Physician's charges for ex-

tra attention held not so excessive that it

could be affirmed with certainty that if ex-

ecutor had contested his claim they would
have been disallowed, and hence that judg-
ment rendered thereon by default was due
to his negligence. Id. Executor held en-
titled to credit for amount of judgment
against him which he had paid, though it

was recovered by default and though his

motions for leave to answer after time and
to open the judgment on the grqund that his

neglect was excusable were denied. Id.

C7. Parks v. McDaniel [S. C] 54 S. E. 801.

68. In re Joost's Estate, 50 Misc. 78, 100

N. T. S. 378,

69. V.xeoutor held not chargeable with
nd^liRence in acting on advice of counsel

thSbt no proceedings could be taken to collect

a no*e or enforce collateral until six months'

notice provided for in indorsement thereon
had been given. In re Joost's Estate, 5»
Misc. 78, 100 N. T. S. 378. Fact that execu-"
tor's attorney told that there was nothing
due on a judgment in favor of the estate
when there was, held not to relieve it from
liability for failure to collect it, such state-
ment being one of fact and not legal ad-
vice. Kauffeld's Estate, 28 Pa. 'Super. Ct.
162.

70. State V. Culhane, 78 Conn. 622, 63 A.
636. An administrator who purchases a
mortgage given by himself and his decedent
jointly on land owned by them jointly, and
purchases all. the property at the foreclosure
sale, will not be allowed to hold the same
adversely to the estate, but will be chargedm respect to the title as trustee of the es-
tate, and will be compelled to reoonvey it to
tlie estate upon payment to him of the
amount equitably due him from'the estate
on account of the joint debt which the mort-
gage was given to secure. Smith v. Goethe,
147 Cal. 735, 82 P. 384. Where administrator
negotiated a loan on same property and
other property belonging to him for pur-
pose of paying his own indebtedness and
that of the estate, money in equity became
that of the borrower and its subsequent use
by lender to purchase the joint mortgage
was In legal effect a purchase for the ad-
ministrator. Id. Lender in such case is to
be regarded as agent of administrator in his
individual capacity in making purchase and
could acquire no rights superior to those
which would have accrued to administrator
had he himself made the purchas'e. Id.
One purchasing from lender before foreclos-
ure with notice, held in same position after
foreclosure as the lender, and hence is char-
geable as trustee and bound to reconvey on
payment of amount justly due upon the
portion of the debt owing by the estate to
the administrator. Id. Neither the right to
redeem from the foreclosure sale nor the ef-
fect of the judgment of foreclosure as an es-
toppel could operate to take away or dimin-
ish the right of the estate to charge pur-
chaser as trustee. Id. Held that transac-
tion, whereby administrator permitted judg-
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make to that end is invalid, although no fraud may be perpetrated or duress

practiced." A purchase by him of the property of the estate at his own sale, either

directly or through a third person, is generally held to be voidable at the option of

the heirs or other interested parties," though in some states it is valid if made with

the permission of the court." So too, transfers by heirs and legatees to the repre-

sentative of their interests in the estate are generally held to be voidable at their

election.'* A sale of realty by an, executor to his bondsman will be set aside if made

ment against his intestate to be assigned

to one for whom lie was also acting as agent
and witii whom he had a contract hy which
he had an interest in the money that might
be conected on tlie judgment, was not a

breach of his official duty, and even if there

was a constructive fraud against the estate,

it could not be taken, advantage of by the

executor of the purchaser of the judgment
in an action against him for breacTj of the

contract between his testator and such ad-

ministrator. MiUs V. Smith [Mass.] 78 N. B.

765. Executor having contract to sell cer-

tain stock procured coexecutors to turn over

to him stock belonging to the estate, paying

therefor the same price at which he had pur-

chased stock from others, but ipiOO less than

he had contracted to sell it for. He then

consummated his contract of sale, which al-

so contained personal covenants on his part,

such as that he, would not engage in a cer-

tain business for a specified time. He also

procured consent of other executors to in-

vest purchase price of estate's stock in cer-

tain bonds, and turned over to estate a suffi-

cient number of these bonds already owned
by him to pay for such stock. Held that

he was chargeable with full amount receiv-

ed by him for stock purchased from the es-

tate. In re Sandrock's Estate, 49 Misc. 371, 99

N. T. S. 497. Administratrix held accountable

to estate for money paid her by a stockhold-

er of a corporation, in which decedent owned
a majority of the stock, to induce her to re-

frain from exercising her right to demand

a dissolution of the corporation, under an

agreement between decedent and the person

making the payments, and a payment of the

corporation's indebtedness to the estate,

though her action in refraining from press-

ing those matters was of benefit to the es-

tate. In re Schroeder, 99 N. Y. S. 176.

71. Contract whereby widow turned over

to executor and his sister a certain part of

the income to which she was absolutely en-

titled under the will held voidable where
executor refused to consent to formation of

corporation to carry on business in which

testator was interested until she signed it.

Slater v. Slater, 99 N. Y. S. 564.

73. Administrator held guilty of actual

fraud as to minor heir in making sale of

realty belonging to estate, for much less than

its actual value, to a third person, who later

reconveyed it to the administrator personal-

ly, no money being in fact paid as a consid-

eration for either conveyance. Manning v.

Mulrey [Mass.] 78 N. E. 551. The evidence

warranting a finding of actual fraud, neither

the administrator, nor his estate, nor those

claiming under him, was entitled to an allow-

ance for the sura with which he charged

himself in his account as the proceeds of the

sale, nor for sums expended by him for taxes

and otherwise in the f)reservation of the es-
tate, such expenditures liaving been made in

furtherance of his fraud. Id. Evidence held
to support finding that complainant was not
guilty of laches. Id. Executor cannot pur-
chase at his own sale under a testamentary
power, unless by consent of the interested
parties or the court or unless the power au-
thorizes him to do so. Brittain's Estate, 28
Pa. Sliper. Ct. 144. Where vendor conveyed
land before his death and hence his estate
had no Interest in it, held that vendor's ad-
ministrator could purchase it from the ven-
dee. Davis v. Ragland [Tex. Civ. App.] 15
Tex. Ct. Rep. 615, 93 S. W. 1099. Where an
executrix purchased by a circuitous method
at her own sale, although the sale was con-
structively fraudulent, no relief will be
awarded where such sale was, with full
knowledge, ratified by the only person hav-
ing a right to object, and the heirs of such
ratifying person have no greater rights than
she would have had if living. Mayer v.

Schneider, 122 III. App. 4. A beneficiary who
consents, or with knowledge of the trans-
action, subsequently acquiesces in the pur-
chase of a portion of the estate or of prop-
erty in which the estate is interested, by the
attorney for the administrator, for the pur-
pose of aiding the administrator in settling
the estate, will not be heard to question tlie

propriety of the transaction. In re Eobbina'
Estate [Minn.] 109 N. W. 229.

73. The matter of allowing an admin-
istrator to purchase at his own sale reats
in the sound discretion of the orphans' court,
and its action will not be disturbed when no
abuse is sliown. In re McPherran's Estate,
212 Pa. 485, 61 A. 954. When an administra-
tor purchases by permission of court, and
the sale to him is confirmed by the court,
he acquires title in fee simple, and is not
responsible to the estate for any profits re-
alized by him on the transaction. Id.

74. Transfer of stock by heir to admin-
istratrix without consideration and under
belief by heir, who was below the average
intelligence, that he would thereby prevent
the appointment of a conservator over him,
and without any appreciation of its effect,

held voidable at his election. State v. Cul-
hane, 78 Conn. 622, 63 A. 636. Administra-
trix held properly charged with dividends re-
ceived on stocks from time when she appro-
priated them as her own, and with interest
on avails of sale of stock from time when
she sold it. Id. Legatee sold her interest
in the estate to a third persron, who 18 years
later transferred it to the executor on a
settlement of some matters between tliem.

At time of sale the legatee was urging ex-
ecutor to buy and expressed herself as satis-

fied with the sale to the third person. Held
not to show that executor was real pur-
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by virtue of an order procured through the fraudulent conduct of the executor,

even though the surety is ignorant of the dishonest character of the proceeding.''^

The widow as representative is not personally chargeable with the rent of a house

leased by the decedent, which she continues to occupy after his death, where the

lease has not expired and she makes a reasonable effort to sublet it.^"

Subrogation of representative to rigMs of estate or third persons.''''-—k repre-

sentative purchasing a mortgage given jointly by himself and his decedent to sc;

cure a joint debt is entitled to subrogation, as against the estate, to the rights of the

mortgagee.'* A representative accounting for money converted by his attorney is

subrogated as an individual to all the rights of the estate.'^ So too, a representa-

tive who is held personally liable to creditors by reason of the fact that he makes a

voluntary distribution before paying their claims may, when he has not been guilty

of negligence, be substituted to their rights and compel the distributees to reimburse

Lim.'" A representative who paj^s claims against the estate out of his own funds

stands in the position of an equitable assignee of the creditors, and must enforce

his claim against the estate within the time limited for them to do so.'^ So too, a

representative who pays th-? funeral expenses of the wife and recovers a judgment

therefor against the husband obtains no greater rights against him than the original

creditors.^^

Executors de son tort.^^—An executor de son tort is liable for any loss to the

estate due to his failure to exercise such diligence in the management of the estate

as prudent men ordinarily bestow upon their affairs.'* A judgment in an action

against him by one subsequently appointed representative to recover property lost

through his negligence renders the question of such negligence res judicata in a

subsequent suit by him to prevent its enforcement.'" The representative may be

estopped to enforce such judgment to his own individual advantage where he was
equally responsible for the loss.'" In states where personalty as well as realty de-

scends to the heir immediately on the death of the ancestor, subject only to the pay-

ment of debts, an heir who takes possession of and distributes it in the absence of

chaser. In re Cunningham's Estate, 212 Pa.

451, 61 A. 993. Purchase of property of es-

tate^ by administrator from heirs held Invalid

wliere he procured it through misrepesenta-
tion and for an inadequate price. Reeder v.

Meredith [Arli.] 93 S. W. 558.

75. Fincke v. Bundrick, 72 Kan. 182, 83 P.

403. Evidence held to sustain finding of

fraud. Id.

70. Widow as administratrix held not
chargeable with rent of leased house, whiph
she continued to occupy after husband's
death, where lease had not expired and she

made all reasonable and profitable efforts

to sublet it. In re Schroeder, 99 N. T. S.

17«.
77.

78.

384.

70.

es9.
80. V^here administraton acts In good

faith in turning over land to heirs after final

settlement and thereafter is compelled to pay
a debt of which he had no previous knowl-
edge, and there Is no personalty available.

Baldwin v. Alexander [Ala.] 40 So. 391. Con-
veyances by heirs with Intent to defraud
creditors of the estate to persons taking
with notice of the fraud held not to stand in

See 5 C.
Smith •(

L. 1241, n. 41.

. Goethe, 147 Cal. 725, 82 P.

Lupton V. Taylor [Ind. App.] 78 N. E.

the way of subjecting the land to the pay-
ment of decedent's debts. Id.

81. Where account showing that admin-
istratrix had paid debts out of her own funds
was allowed by judgment which was not ap-
pealed from and she did nothing to enforce
her claim until five years later, when she
filed a petition to sell realty, and .then took
no further steps until ten years thereafter,
and failed to close up the estate, held that
her claim was barred by limitations. In re
Young [Mich.] 108 N. W. 88. Negotiations
between herself and heira looking toward
her reimbursement held not to have prevent-
ed the running of limitations. Id.

82. Husband may set up any exemption
against him that he could have against them
Weaver v. Gray [Ind. App.] 76 N. B. 795.

83. See 5 C. L. 1242.
84. Rohn v. Rohn, 117 111. App. 512. The

basis of such liability is not the Intermed-
dling but negligence, and another executor
de son tort cannot be held to have partici-
pated in Such loss unless such other execu-
tor de son tort has likewise participated In
the negligence which caused the loss. Id.

85. Though plaintiff recovered the Judg-
ment In her official capacity, and chancery
suit to prevent its enforcement is brought
against her both in her individual and offl-
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any administration or any known necessity therefor is not liable as an executor de

son tortj but an administrator subsequently appointed must look to each of the

heirs for the portion received by him.*' In such case the heir may show in defense

of the action that money coming into his hands as heir has been properly applied

to the payment of just debts of the estate prior to the appointment of the adminis-

trator.'"

By statute in some states, anyone converting*" or alienating any of the prop-

erty of the estate is liable in an action by the representative for double its value.""

(§ 9) B. Bepresentative as debtor or creditor."^—As a general rule debts

owed by the representative to the estate are regarded as assets and he is chargeable

therewith as so much money in his hands"'' unless he is insolvent at the time of his

appointment and remains so during the course of his administration/* but insolvency

is no defense where the representative is also a distributee."*

Claims held by the representative against the estate- must ordinarily be pre-

sented, proved, and allowed in the same manner as those of other creditors."" The

cial capacities. Rohn v. Rohn, 117 lU. App.
512.

80. Rohn V. Rohn, 117 in. App. 512.

87. Mapohester v. Bursey [Tex. Civ. App.]
14 Tex. Ct. Rep. 657, 91 S. W. 817.

88. Rule applies in case of executor de
son tort also.' Manchester v. Bursey [Tex.

Civ. App.] 14 Tex. Ct. Rep. 657, 91 S. W. 817.

S9. An administrator suing under B. & C.

Comp. § 1152, for double damages for con-

version of property belonging to the estate

before the granting of administration, must
so state in his complaint or the action will

be treated as one under Id. § 385, for the

value of the property taken and the actual

damages sustained. Springer v. Jenkins
[Or.] 84 P. 479. The statute does not ,0.pply

where defendant acted in good faith under
color of legal right, supposing he had title

to the property or a right to enforce a lien

thereon, even though he should subsequent-

ly be unable to establish such title or right,

and hence administrator cannot recover dou-
ble damages until it is made to appear that

defendant acted from wrongful motives or

in bad faith. Id.

90. Wilson's Rev. ^ Ann. St. 1603. Chat-

tel mortgagee who forecloses and sells the

property. Lltz v. Exchange Bank, 15 Okl.

564. 83 P. 790.

91. See 5 C. L. 1242.

92. Executor held properly debited with
amount of money shown to have been given

him by deceased before her death not as a
gift. In re Pease's Estate [Cal.] 85 P. 149.

Under Code Civ. Proc. § 2714. In re Strong,

97 N. T. S. 459. Amount of Judgment ren-

dered in favor of decedent and against ad-

ministratrix. In re Grifflith's Estate, 49

Misc. 405, 100 N. T. S. 215. On accounting
surrogate cannot set aside Judgment of su-

preme court against administratrix in favor

of her decedent on ground that it was con-

fessed at decedent's request and was with-

out consideration. Id. Section applies to

administrators as, well as to executors. Id.

Decree on accounting charging executor

with h}« debt to the estate as so much mon-
ey In bis hands and directing him to make
payments out of balance in his hands held
conclusive upon him that money was In his

hands, under Code Civ. Proc. § 2552. In re

Strong, 97 N. T. S. 459. 2 Rev. St. N. T.
[1st Ed.] p. 84, pt. 2, c. 6, tit. 3, § 13. Ward
V. Ward, 144 P. 308. Bond given by admin-
istrator to decedent which had matured
held extinguished by his appointment, he
being liable under the statute for the amount
thereof upon the Action that the claim had
been collected and paid by him Into the
funds of the estate, and the presumption
that it was so collected and paid was not
rebuttable. Id., Action on such a bond can-
not be converted into one to recover the
proceeds thereof from administrator's es-
tate on theory that under statute adminis-
trator is presumed to have collected the
money, since two causes of action are incon-
sistent and require different allegations and
proof. Id. Rule not changed by fact that
action on bond is barred by limitations. Id.

93. Surrogate has no authority to de-
termine whether administratrix Is able to
pay debt or not, but must charge her with
amount thereof though her insolvency might
be a defense when debt is sought to be en-
forced against her or her sureties. In re
Griffith's Estate, 49 Misc. 405, 100 N. T. S.
215. In proceedings to punish executor for
contempt for failing to obey order charging
him with amount of debt and directing him
to make payments out of balance In his
hands, held that burden was on him to
show that he had been Insolvent ever since
his appointment. In re Strong, 97 N. Y. S.
459; Evidence held insufficient to sustain
burden. Id.

94. Lambrlght v. Lambright [Ohio] 78
N. E. 265.

95. Under Code 1896, § 129, ela-ftn held by
personal representative or in which he is
interested and which accrued prior to the
grant of letters must be presented within
12 months thereafter by filing the same
verified by affidavit, in the office of the pro-
bate Judge, as is provided by Id. § 133 Lit-
tle V. Marx [Ala.] 39 So. 617. Paymentsmade by executor before his appointment
properly disallowed, where he never pre-
sented any claim for them to the court and
testified that at the time he made them he
did not intend to charge the estate with
them. In re Pease's Estate [Cal.] 85 P. 149
Executor on accounting must prove his In-
dividual claims by same amount of evidence
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claim of an administrator for money expended before his appointment cannot be

established by his uncontradicted evidence, especially when such evidence and the

assignment presented as a voucher show that on the face of the record the legal claim

or right is in another whose rights are not foreclosed."" Mere possession by an

executor of a note or bond pajrable by the decedent to him will not prevent a re-

covery thereon by the latter/^ nor, in the absence of fraud, is he bound to prove that

it had not been paid or surrendered to the raalcer, or that it was in the possession

of the payee at the time of the maker's death though it was then overdue."'

(§9) C. Interest on properly or funds.^^—The representative will be charged

with interest on money actually in his hands and paid out without authority of

law,^ or used by him for his own individual benefit,^ and on money owed by him to

the decedent which he fails to pay when .due.' He is not entitled to credit for in-

terest paid on claims after the time when he should have paid them, where he

had ample funds for that purpose.* Where he pays debts out of his own funds to

prevent a sale of the realty, he is not entitled to interest thereon against the estate

until his reimbursement.^

(§ 9) D. Allowance for expenses, costs, counsel fees, and funeral expenses.'^—
The representative is entitled to a reasonable allowance for all necessary expenses

incurred by him in the care, management, and settlement of the estate,^ even when
acting, in good faith, under a voidable order of appointment.* He will ordinarily

as strang-er would be required to do. In

re Primmer's Estate, 49 Misc. 413, 99 N. T.

S. 830. On accounting, where the adminis-
trator seeks credit for payments made on
account of his individual and personal

claims, the burden is on him to establish

such claims by clear and convincing evi-

dence. In re Cozine, 98 N. T. S. 1041, modi-
fying 104 App. Div. 1S2, 93 N. T. S. 557.

Cannot apply the assets to the payment of

his claim until it has been presented and
allowed. Liggett v. Estate of Liggett, 3

Ohio N. P. (N. S.) 518.

96. For money expended in paying mort-
gage which, with notes secured thereby,

was assigned to another heir. In re Heen-
ey's Estate [Cal. App.] 86 P. 842.

97, 98. In re McPherran's Estate, 212 Pa.

425, 61 A. 954.

99. See 5 C. L. 1243.

1. Will not be charged with interest un-
less he has used the money or unreasonably
retained it after he ought to pay it over or
ought to have accounted for it to the court.

United States Rubber Co. v. Peterman, 119

111. App. 610, afd. [111.] 77 N. E. 1108. Ex-
ecutors will not be charged with interest
on losses due to selling goods of the estate
on time without security while carrying on
testator's business without an order of
court, where they endeavored to sell prop-
erty for best interests of the estate, and
aggregate final result was probably benefi-
cial to it. Peterman v. U. S. Rubber Co.
[111.] 77 N. B. 1108, afg. 119 111. App. 610.
Properly charged with interest at rate of -10

per cent, per annum beginning at expiration
of 2 years and 6 months after issuance of
letters on money paid one of their number
for services in carrying on testator's busi-
ness after his death. Id. Charged with in-
terest on amount of improper advances to
widow (United States Rubber Co. v. Peter-
man, 119 111. App. 610, afd. [111.] 77 N. E.
1108), and on sum for which they
twice took credit (Id.), Charged with in-

terest on money improperly used by them to

pay bookkeeper. In re Scott's Estate, 1 Cal
App. 740, 83 P. 85. Where administrator
loaned funds on unsecured note and amountwas lost, held that he would be charged
with interest at the rate of 3 per cent, from
the date of the last payment of interest by
the maker of the note. In re Krisfeldfs
Estate, 49 Misc. 26,' 97 N. Y. S. 877.

2. Executor held properly charged with
simple interest. In re Pease's Estate- [Cal.]
85 P. 149.

3. On loan made to hira by decedent and
secured by judgment note, which he failed
to pay for several years. In re Groffi's Es-
tate [Pa.] 64 A. 783.

4. Items for -interest accruing on notesowed by estate after one year from date of
letters disallowed. In re Hawley, 108 App
Div. 185, 96 N. T. S. 61.

5. Where will provided that he should
?rf* 5?^.^®'''^- ^° ^^ Hawley, 108 App. Div.

,l\ W ^k ^v ^- ^^- ^^^"^^ '"^"l provided
that- $4,000 should be set apart and income
thereof paid to the widow, and that sonwho was one of the executors, should have
the use of the balance of the estate for six
years, and there was Insufficient personalty
to set apart such sum, held that an arrange-ment between son and widow that $3 000 of
the personal estate should remain in noteowed by son to the estate, and that he should
pay her the income, on $1,000 worth of
realty, which was to remain invested there-
in, was unauthorized by the will and surro-
gate properly required note to be paid Id
Decree held not to entitle executor to
such interest. Id.

6. See 5 C L. 1244.
7. Rev. St. 1898, § 3929. Mackin v. Hobbs,

126 Wis. 216, 105 N. W. 305. Executors are
entitled to costs accruing to them under thelaw in the honest and faithful administra-
tion- of the estate. Crawford v. Hord FTex
Civ. App.] 89 S. W. 1097.

8. Administrator with will annexedRice V. Tilton [Wyo.] 82 P. 577.
^""^''®'''



7 Cur. Law. ESTATES OF DECEDENTS § 9D. 1451

be reimbursed for sums necessarily expended for clerk hire," postage and station-

in-3'/" trareling expenses," insurance," a copy of the inventory/'"' a surety bond,^'

the amount paid physicians for services to decedent during his last illness,^'* and
the amount paid the widow on account of her allowance,^^ but not for disbursements
for his own personal benefit^'' or which are unnecessary^^ or improper,^" or which
are the result of bad faith or inexcusable negligence.^" As a general rule he is not

entitled to credit for money expended for the benefit of the realty unless he is

charged with some duty in relation thereto,^^ though an allowance may be made
for that purpose when the expenditure is necessary and reasonable and the same
persons are entitled to the realty and the personalty.^^

9. United States Rubber Co. v. Peterman
119 in. App. 610, aid. [lU.] 77 N. E. 1108.

10. Charge held too large and reduced.
In re Stevens, 47 Misc. 560, 95 N. Y. S. 1084.

11. Finding that traveling on business of
estate was neither necessary nor proper held
supported by evidence so that item for ex-
penses 'so incurred was properly disallowed.
In re Pease's Estate [Cal.] 85 P. 14?. Al-
lowed for expenses incurred in collecting
money due estate and in traveling to and
from the county seat where court was held.
Rice V. Tilton [Wyo.] 82 P. 577.

12. Insurance on property of estate is

item of expense incident to preserving prop-
erty. Bnscoe v. Fletcher, 1 Cal. App, 659,

82 P. 1075.

13. Administrator held entitled to credit
of $1.00 for copy of inventory. Nolde's Es-
tate, 27 Pa. Super. Ct. 413.

14. Rev. St. 1899, § 2621.' Rice v. Tilton
[Wyo.] 82 P. 57'7. Fact that administra-
tor's appointment was subsequently revoked
on the ground of its irregularity held not
to prevent allowance, the appointment being
valid until revoked, and the order of revo-
cation having continued the bond in force.

Id.

15. Executors held entitled to credit for
amount paid where they exercised their
honest Judgment in believing claim to be a
proper one and paying it, and they were not
personally liable though' they erred in such
judgment and bill was too large. In re Title
Guaranty & Trust; Co., 100 N. T. S. 243.

16. Account surcharged with amount al-
leged to have been paid widow as her ex-
emption, where it appeared that exemption
had previously been set off to her in goods
and chattels. In re GrofE's Estate [Pa.] 64
A. 783.

17. Item for money claimed to have been
paid for services to estate reduced one-
half, where evidence Justified finding that
half of the services were rendered to the
executor personally. In re Pease's Estate
[Cal.] 85 P. 149. Item for' electric light in
house occupied by widow, who was also
administratrix, after decedent's deatb held
properly disallowed. In re Schroeder, 99 N.
Y. S. 176. Where widow, who was also ona
of the executrices, retained horse for her
personal use Instead of selling it, held that
she was' personally responsible for the ex-
pense of its keep. In re Johnson's Estate,
60 Misc. 99, 100 N. Y. S. 373.

18. Item for rent of safe deposit box held
properly disallowed in view of executor's
testimony that he only kept papers in it |

which he could have safely kept at home.
In re Pease's Estate [Cal.] 85 P. 149. Ex-
pense of publishing notice of sale of realty
in a paper printed in a county other than
that where the land was situated held
properly disallowed. Id. Executors proper-
ly charged with payments wrongfully made
by them to parties wlio were not creditors,
"for influence." United States Rubber Co.
V. Peterman, 119 111. App. 610, afd. [111.] 77
N. E. 1108.

10. Payment of Federal, inheritance tax
after law providing therefor was repealed
held improper, and executrix surcharged
with. amount so paid. In re Marx's Estate,
49 Misc. 280, 99 N. Y. S. 334. Executors
held properly charged with sum advanced
to widow without any authority of law.
United States Rubber Co. v. Peterman, 119
111. App. 610, afd. [in.] 77 N. E. 1108. Un-
der Federal Statutes held that administrator
had no authority to contract to pay any per-
son as fees for prosecuting an Indian
depredation claim an amount in excess of
15 per cent, of the amount allowed by the
court of claims, and hence contract to do so
was void though approved by. county court,
and he was not entitled to credit for pay-
ments made thereunder. Friend v. Boren
[Tex. Civ. App.] 16 Tex. Ct. Rep. 54, 95 S.
W. 711.

20. Where allowance is discretionary.
Maokin v. Hobbs, 126 Wis. 216, 105 N. W.
305. Expenses of litigation over adminis-
trator's account and in attempting to collect
balance claimed by him out of the realty
disallowed where over 80 per cent of his
claim was fictitious and over 75 per cent
was sought to be recovered in bad faith, and
the very small amount which was valid
could by reasonably prudent management
have been collected without litigation. Id.

ai. Where executor was given a naked
power of sale but was charged with no duty
respecting a mill and was not authorized to
continue testator's business, held that he
was not authorized to make permanent im-
provements to the mill, and was properly
charged with amount expended in so doing,
where estate received no substantial benefit
therefrom. In re Tisdale, 110 App. Div. 857,
97 N. Y. S. 494. Evidence held insufficient
to show that petitioner acquiesced in the
making of such improvements. Id.

23. Where persons who are next of kin
are also heirs at law, and it is manifestly
advantageous that property descending to
them as heirs be maintained, and it can
only be so maintained and preserved intact
by paying therefor from the funds to which
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He is entitled to a reasonable allowance for attorney's fees"' and the costs and
expenses of litigation necessarily incurred/* even though such litigation is unsuc-
cessful,"' but not where they were incurred for his individual benefit/" or through
liis negligence/'^ or where he abandons the litigation without cause."' Where sev-

they are -entitled as next of kin. In re

Higginbotham, 51 Misc. 158, 100 N. T. S. 414.

Heir held not entitled to object under such
circumstances where she knew of such
payments and acquiesced therein. Id. Al-
lowed disbursements for repairs to house
thoug-h it was to become his property as
heir under the will, the conveyance to him
required by the will not having been made,
the property having been inventoried and
accounted for as belonging to the estate,

and the administrator having charged him-
self with the rents thereof which amounted
to at least as much as the cost of the re-
pairs. Rice v. Tilton [Wyo.] 82 P. 577.

23. Though executor personally is pri-
marily liable for all contracts made by him
in the execution of his trust, the necessary
expenses of administering an estate may be
regarded as a charge upon the estate, and
expenses incurred by the executor when
found by the court to be necessary and
proper are payable from the estate. At-
torney's fees. In re Bender's Will, 97 N. T.
S. 171. On application by attorneys to have
a lien for their services determined and en-
forced, where surrogate adjudged amount
due a Hen on assets of estate, and none
of the services were shown to have been
rendered to the executors individually, held
error to direct that attorneys have execution
against the executors individually, that
being, in effect, a judgment against them
individually which surrogate had no power
to direct. Id. Costs and counsel fees
should be cojisldered and allowed on an
adjudication of the accounts of the repre-
sentative. Trust company named as co-
executor held entitled to compel an account-
ing by other executor, who had administer-
ed estate alone and had all its funds in his
hands, for purpose of procuring such allow-
ance. In re McManus' Estate, 212 Pa. 267,

61 A. 892. Under Code 1883; § 1524, is

entitled to credit for reasonable charges paid
by him for services of attorney necessarily
employed by him to protect estate or to
enable him to manage it properly. Kelly v.

Odum, 139 N. C. 278, 51 S. B. 953. Entitled
to allowance where he employs counsel to
defend action for partition brought by heir.

Mayer v. Schneider, 122 111. App. 48. Pees
are allowed to the representative and not to
the attorney. In re Scott's Estate, 1 Cal.
App. 740, 83 P. 85. Allowance made by sur-
rogate held not an abuse of discretion. In
re Schroeder, 99 N. T. S. 176. Allowance
of counsel fees to trust company held not
excessive, where coexecutor administered
entire estate but c'ompany was compelled
for its own protection to require him to ac-
count. In re McManus' Estate, 214 Pa. 634,
63 A. 1074. Accountants held properly al-

lowed amounts paid by them for fees under
the circumstances. In re GrofE's Estate
[Pa.] 64 A. 783. Payment disallowed on
ground that accountants should have post-
poned Its payment until allowed by the
court at the audit, they being aware that it

would be contested, and there bein'g- reason

to believe that they did not act for the
best interests of the estate. Id. Legal
services in court are specially mentioned
in Rev. St. 1899, § 4710, and payments made
for other legal advice are expenses in the
care, management, and settlement of the es-
tate within the meaning of the same sec-
tion. Rice V. Tilton [Wyo.] 82 P. 577. Evi-
dence held to show that services were ren-
dered for benefit of estate and not for per-
sonal benefit of the administrator. Id. Es-
tate held liable under Rev. St. 1899, § 223,
for services consisting of advice, drawing
papers, collecting and adjusting claims, etc.
Hill V. Evans, 114 Mo. App. 715, 91 S. W.
1022. Allowance held not excessive. Id.

24. Administrator held entitled to credit
for costs and expenses of defendiiig suit
pending at decedent's death in which he was
substituted as defendant though he was un-
successful, where he acted in good faith un-
der advice of counsel and was seeking to
preserve the estate for the benefit of credi-
tors. Nolde's Estate, 27 Pa. Super. Ct. 413.
Witness' fees paid by the administratrix in
connection with a hearing had before the
probate court, to determine a matter of heir-
ship, should be allowed to her, especially
where the payment antedated the applica-
tion for allowance by about four years and
no effort had been made by the objecting
parties to fix Its status. Mayer v. Schneider.
122 111. App. 48.

25. Where he In good faith and upon ad-
vice of counsel defends against a claim
against the estate. Comp. Laws, 5 9402."
Shouldice v. McLeod's Estate [Mich.] 13 Det.
Leg. N. 593, 108 N. W. 1083. Rule is not
changed by the fact that after paying them
there will not be enough assets left to pay
such claim. Id.

26. Services of counsel In aiding admin-
istrator in attempting to establish his in-
dividual claim against the estate and dis-
bursements incurred in such litigation held
not a charge against the estate. In re Selg-
ler's Estate, 49 Misc. 189, 98 N. T. S. 929.
Administratrix, who was also decedent's
widow, held not entitled to allowance for
fees and disbursements incurred- in ffefend-
ing suit brought against her for rent of
bouse occupied by her before her marriage
to decedent, the evidence being Insufficient
to show that deceased promised to pay it.
In i;e Schroeder, 99 N. T. S. 176.

2ir. -tJtawford v. Hord [Tex. Civ. App.] 14
Tex. Ct. Rep. 71, 89 S. W. 1097. In action
by trustee of minors to recover amount due
them under the will, it being alleged that
defendant executor had failed to inventory
and account for a large part of the estate,
question whether executor was entitled to
attorney's fees alleged to have been paid by
him in suit to remove him held for the jury.
Id. Allowance for fees is based on the pru-
dence and good faith of the administrator
and will not be made if the litigation has
been Improperly Instituted by him, or was
the result of his neglect or Improper con-
duct. Kelly V. Odum, 139 N. C. 278, 51 S. E.
953. Fees incurred in suit to charge land
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eral representatives employ different attorneys, an allowance may be made to each.^'

It has been held that where a representative who is himself an attorney associates

another attorney with him in the prosecution of a suit in behalf of the estate he is

entitled to an allowance to the extent of the reasonable value of their joint services/"

and that in such case it is not necessary for him to have actually paid the fee to

himself and his associate or to have procured a receipt from either.'^ There is a

conflict of authority as to whether he is entitled to an allowance for costs and

counsel fees incurred in defending the will.°^ In some states no allowance will be

made for judgments for costs against him unless the court rendering them directs

them to be paid out of the estate.^' The allowance of costs to an ancillary repre-

sentative is governed by the laws of the forum.^* The right to reimbursement is

personal to the representative and may be waived.^^ The burden is on him to show

affirmatively the necessity for the services and their value.^"

Funeral expenses.^''—Only such a sum will be allowed for funeral expenses as

with payment of judgment in favor of ad-
ministrator's fatlier disallowed where ad-
ministrator made no defense to suit in

which judgment was obtained and judgment
was attacked in suit in which services were
rendered and defeated on ground that it was
obtained through fraud and collusion. Id.

28. Item for expense of suit brought by
executor to recover property held proper-

ly disallowed where it appeared from his

own testimony that he abandoned the suit

though he thought the property belonged
to the estate, and no good reason for the
abandonment was shown. In re Pease's Es-
tate [Cal.] 85 P. 149.

29. Where executors honestly differ and
tw» of them employ one firm of attorneys

ana the third employs another attorney, the

caurt may allow a reasonable attorney's fee

to the latter aa well as to the former. In re

Scott's Estate, 1 Cal. App. 740, 83 P. 85.

Rule not changed by" Code Civ. Proc. § 1355,

providing tliat, where there are more than
two representatives, the act of a majority
is valid, that section referring to acts undir
the will or in relation to the trust. Id.

30. John v. Sharpe [Ala.] 41 So. 635.

SI. After allowance of fee «) administra-
tor on settlement, the associate counsel must
look to him alone for his share. John v.

Sharpe [Ala.] 41 So. 635.

32. See, also, WUls, 6 C. L. 1880.

CaHfornIa: Code Civ. Proc. § 1720, au-
thorizing appellate court to allow and order
paid costs Incurred by executors In a will

contest held to refer only to costs incurred

In that court or by reason of the appeal, and
not to give court discretion to allow costs

whose allowance was In the discretion of the

superior court. In re Scott's Estate, 1 Cal.

App. 740, 83 P. SB. Fact that some of the

devisees and legatees refused to contribute

to fund for expenses of will contest held to

afford no reason for Interfering with order
refusing to allow item of executor's account

for money necessary to relmTjurse those who
did contribute. Id.

Kcntnckyi Executor who had reasonable
grounds to appeal from judgment refusing

to admit will to probate held entitled to

necessary reasonable counsel fees In supreme
court as well as In circuit court to be paid

out of the estate, but such allowance should

be made ilrst In circuit court. Gardner v.

Moss [Ky.] 96 S. W. 461. Costs taxed

against executor in supreme court on ap-
peal from judgment of circuit court refus-
ing to admit will should be paid by lilm
out of estate of decedent in his hands, and
he will be credited therefor in his settle-
ment where he had reasonable grounds to
appeal. Id.

Louisiana: Succession held responsible
for fees of a'ttorneys employed by executor
in mortuary proceedings and in suit to an-
nul the will, though will was annulled after
probate on ground of testator's insanity and
though execi.tor knew of such insanity.
Succession of Morere [La.] 42 So. 132.
New York: Executors held entitled to be

reimbursed! for amounts legitimately and in
good faith expended by them in defending
the will, though litigation resulted in judg-
ment declaring provision attacked invalid.
In re Title Guaranty & Trust Co., 100 N. Y.
S. 243.
Ohio: Whether an executor can be allow-

ed credit for expenses Incurred In the suc-
cessful defense of the will depends upon the
circumstances of each particular case. Weir
V. Weir, 7 Ohio C. C. (N. S.) 289. In a case
where the attack on the will was chiefly
due to the fact that a large special bequest
was made to the executor, such an allow-
ance is not permissible, the hardship cast
upon the legatee In making the defense
against an attack which was perhaps not
justified being only one of the burdens In-
cident to the acquisition and ownership of
property. Id.

33. Rev. St. 1898, § 3929. Mackin v.
Hobbs, 126 Wis. 216, 105 N. W. 305.

Si. In re Kuoielski's Estate, 49 Misc. 404,
99 N. T. S. 828.

35. Pact that he made no claim therefor
in previous accounts held not an absolute
waiver of right thereto. Elizalde v. Mur-
phy [Cal. App.] 87 P. 245.

36. In absence of such evidence they will
be disallowed. In re O'Hara's Estate, 50
Misc. 495, 100 N. T. S. 635. Where adminis-
trator's attorney was notified beforS refer-
ence that he must make such proof, and
administrator made various false and fraud-
ulent charges against the estate In his ac-
count, held that matter would not be sent
back to referee to hear evidence as to such
services after he had once disallowed item.
Id.

87. See 6 C. L. 1247.
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ma,y be deemed a reasonable expenditure for that purpose, taking into consideration

the estate left by the decedent, and his station in life.'* The traveling expenses of

the minister who officiates at the funeral,^" and the amounts paid the undertaker

ami for flowers for the funeral*" have been held to be proper items, though an al-

lowance for the cost of flowers placed on decedent's grave by his widow and ad-

ministratrix has been refused.*^ There is a conflict of authority as to whether" the

funeral expenses of a married woman are a charge against her separate estate.*^

(§9) E. Rights and liabilities of corepresentatives.*^—^Representatives are

:iot bound to transact the business of the estate in the presence of the personal at-

torney of their corepresentative.^* Each representative is only liable for his own
acts unless he joins in the direction and misapplication of the assets.*^ The ex-

clusive control of one of two corepresentatives may, as between himself and the

other executor, render him solely responsible for a devastavit,*"' but a representative

who assents to a course of conduct by his corepresentative,*' or who laiows of and

acquiesces in his breach of trust,*^ or who, through his inexcusable neglect, per-

mits him to lose the estate, is jointly and severally liable with him.*" The fact that

the heirs were guilty of fraud in procuring the appointment of a representative,

38. Amount claimed held too large. In

re Primmer's Estate, 49 Misc. 413, 99 N. Y
S. 830.

39. Where no clerg-ym.an of the denomina-
tion to which decedent belonged lived In the
immediate neighborhood, and one was
brought from another place. Nolde's Estate,

27 Pa. Super. Ct. 413.
40. In re StadtmuUer, 110 App. Dlv. 76,

96 N. T. S. 1101.
41. In re Schroeder, 99 N. T. S. 176.

42. See 5 C. L. 1247. Husband and "Wife,

5 C. L. 1731. •

New York; Husband's estate held en-
titled to be reimbursed from wife's separate
estate for her funeral expenses paid by him.
in absence of a showing that he actually re-

leased her estate, or that he did some posi-

tive act indicative of an intention to make
a gift of the money so expended to her es-

tate. In re StadtmuUer, 110 App. Div. 76, 96

N. Y. S. 1101.
Wisconsin: Funeral expenses are treated

as a debt against the estate by Eev. St. 189S,

§§ 3822, 3852, and the estates of all dece-
dents are primarily liable therefor. Schneider
v. Breier's Estate [Wis.] 109 N. W. 99.

Rule applies equally to estates of married
women leaving separate property, and her
estate is primarily liable therefor regard-
less of the liability of the husband. Id.

Fact that husband orders services, etc., does
not change rule where they were rendered
solely upon credit of wife's estate. Id.

Rev. St. 1898, §§ 2341, 2342, refer to debts
which are exclusively those of the husband,
and not such as are primarily a charge on
the estate of the wife. Id.

43. See 5 C. L. 1247.
44. In re Waterman's Estate, 98 N. Y.

S. 583.

45. Cheever v. Ellis [Mich.] 13 Det. Leg.
N. 341, 108 N. W. 390.

46. Cheever v. Ellis [Mich.] 13 Det. Leg.
N. 341, 108 N. W. 390. Evidence held to
show that deceased executor assumed
through agent the sole management and con-
trol of certain properties, so that, there be-
ing no negligence in the appointment of

such agent, his coexecutor was not responsi-
ble for losses due solely to his negligence.
Id. In action by representatives of deceased
executor for accounting and contribution by
coexecutor, where record showed the exact
relation of the two to the trust fund, held
Ihat the fact that the inventory was a joint
one did not, as between the two executors,
estop either (Id.), nor did the filing of joint
accounts conclude the executors under such
circumstances (Id.). Rule that executor is
not liable for negligence of coexecutor hav-
ing practically the entire management and
control of the estate is not changed by fact
that first named executor is also a legatee
under the will (Id.), nor is such first execu-
tor by reason of that fact estopped by any
other or different acts than would be ef-
fective to estop him as executor (Id.). Su-
preme court held to h&,ve power to permit
amendment to bill by representative of de-
ceased executor against coexecutor and lega-
tees for an accounting of decedent's transac-
tions as executor, so as to set up facts claim-
ed to entitle complainants to contribution
which were omitted from original bill. Id.
Though order designated amendment as a.

supplemental bill, the propriety of the prac-
tice was not open to collateral attack while
the order stood, where all parties under-
stood, and order recited the purpose of the
bill. Id. Demurrer to supplemental bill
held to raise question whether whole record
showed a case rendering coexecutor prima
facie liable for contribution. Id.' Averment
of original bill that defendant executor in-
trusted practically the whole management
of the^ estate to his deceased coexecutor, held
not inconsistent with averment in amended
bill that defendant joined with him in ap-
pointment of agent to manage affairs of the
estate in a certain county. Id.

47. In suit by lega,tees or creditors.
Cheever v. Ellis [Mich.] 13 Det. Leg. N. 341,
108 N. W. 390.
48. United States Rubber Co. v. Peterman,

119 111. App. 610, afd. [111.] 77 N. E. 1108.
49. Hewlett v. Beede [Cal. App.] 83 P.

1086.
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wlio subsequently embezzles certain funds of tlie estate^ furnishes no reason why
his corepresentative should not account to the administrator de bonis non for the

assets of the estate legally chargeable to him.'^"

A representative may recover from his corepresentative property belonging to

the estate but claimed by the latter in his individual capacity.^^ His right to com--

pel him to account is treated in a subsequent section."^

(8 9) F. Compensation.'^''—In the absence of a statutory provision on the

subject, the amount to be allowed a representative for his services is generally dis-

cretionary with the court having charge of the administratioii .proceedings.^* By
statute in many states he is given a fixed commission based on the value of the prop-

erty passing through his hands^^ as full compensation for all his services.^" Pro-

vision is sometimes made for the allowance of additional compensation in case of un-

usual, difficult, and extraordinary services," and for the apportionment of commis-

50. Ayers V. Laighton, 73 N. H. 487, 63

A, 43.

51. Special administratrix sued to hav«
deed from decedent to defendant set aside

and the property declared assets of tlie estate.

Subsequently, a will naming plaintiff and
defendant executors was probated, and they
qualified as such, whereupon plaintiff was
substituted in her capacity as executrix for

herself as administratrix. Held that de-

fendant could not defeat suit on ground
that an executor cannot sue his coexecutor
for the exclusive possession of property be-
longing to the estate. Stohr v. Stohr, 148

Cal. 180, 82 P. 777.

52. See § 11 B, post.

53. See 5 C. L. 1247.

. 54. Is a question of fact to be determined
by the orphan's court, and its allowance will

not be interfered with on appeal unless so

clearly erroneous as to Justify l^he appellate

court in holding that it is unreasonable

and excessive. In re McManus' Estate, 214

Pa. 634, 63 A. 1074. Allowance to trust com-
pany of about half the amount given Its co-

executor held proper and reasonable where
latter administered entire estate and com-
pany was compelled for its own protection

to require him to file an account. Id.

55. Entitled to commissions on full

amount for which mortgaged property is

sold where the entire interest of the estate,

regardless of a mortgage thereon, is sold to

a third person, and not merely the equity of

redemption, and the mortgagee has filed a

claim against the estate for the full amount
of the mortgage debt, the executor being ac-

countable -for the entire purchase price in

such case. In re Pease's Estate [Cal.] 85

P 149. Same Is true though purchaser or

broker pays amount of mortgage debt direct-

ly to mortgagee. Id. Is not entitled to

commissions on item not actually received

by him but which as a matter of bookkeep-

ing might properly be Included in his report.

Morrissey V. Rogers, 120 111. App. 37. Sums
received and paid out are made the basis of

compensation by Code Civ. Proc. § 2730. In

re Hurst's Estate, 97 N. T. S. 697. Executor

and trustee held not entitled to commissions

on both income and corpus of estate on in-

termediate accounting, and commissions al-

lowed on income only. In re Stevens, 47

Misc 560, 95 N. T. S. 1084. Administrator

whose 1-etters were revoked by subsequent

probate of a will held not entitled to com-
missions on deposits made by decedent where
he did not disturb them (In re Hurst's Es-
tate, 97 N. T. S. 697), nor on securities turn-
ed over to the executor in specie (Id.).
Executors held entitled to commissions on
value of personalty, etc., to be managed by
them and turned over to themselves as trus-
tees, though it was never converted into
cash. In re Freel's Estate, 49 Misc. 386, 99
N. T. S. 509. Where under the will the es-
tate was to be first managed by executors
and then turned over to themselves as trus-
tees, held that they were entitled to full
commissions on value of property to be so
turned over. Id. Agreement between heirs
and widow whereby she was to receive a fix-
ed sum annually instead of the income of a
certain fund as provided in the will, held to
contemplate that payments to be made to
her should come out of the estate of the de-

'

ceased so that executor was entitled to his
commissions out of the fund rather than out
of the annuity. Van Sise v. Van Sise, 113
App. Div. 691, 100 N. T. S. 53. Ancillary ad-
ministrator allowed costs and commissions.
In re Kucielski's Estate, 49 Misc. 404, 99 N.
Y. S. 828. Allowed ten per cent on amount
collected under Rev. St. 1899, § 4712. Rice
v. Tilton [Wyo.] 82 P. 577.

56. Executors charged with sum paid one
of their number, without an order of probate
court, for services rendered in carrying on
the business of the testator after his death.
United States Rubber Co. v. Peterman, 119
111. App. 610, afd. [111.] 77 N. B. 1108. Can-
not receive from the estate any greater
compensation than the statutory commis-
sions, however meritorious or extraordinary
his services may be. In re Krisfeldt's Es-
tate, 49 Misc. 26, 97 N. T. S. 877. Item for
services In looking after personal property
of the estate and for loss of time from
usual occupation disallowed. In re Seigler's
Estate, 49 Misc. 189, 98 N. T. S. 929.

57. Executor will not be deprived of ex-
tra compensation, authorized by Comp. Laws
§ 9438, for extraordinary services in unsuc-
cessfully defending against a claim where
he acted in good faith and on advice of
counsel, though estate Is Insolvent. Shoul-
dlce V. McDeod's Estate [Mich.] 13 Det. Leg
N. B93, 108- N. W. 1083. Additional compen-
sation authorized by Rev. St. 1898, § 3929,
should not be allowed unless services were
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sions between corepreseatatives." A reasonable sum may also be allowed for serv-

ices necessary to the preservation of the estate but outside the regular duties of th&

representative.^^ Half commissions are sometimes allowed on property received but

not paid out.*" A county oflBcer who is ex officio public administrator is gen-

ferally required to account to the county for all fees and compensation received by

him in the latter capacity."^ The right of an ancillary representative to com-

missions is determined by the law of the forum.*^ Neither the revocation, of an

administrator's letters by the subsequent probate of a will/' nor the fact that the

order appointing him is voidable, will deprive him of his right to commissions

where he acts in good faith. °* The right to compensation may be waived'" or for-

feited by improper or fraudulent conduct.*' A widow electing to take against the

will is estopped to contend that it requires the executor to serve for a nominal com-

pensation.'^ The compensation of testamentary trustees is treated elsewhere.'*

One acting both as executor and testamentary trustee is not entitled to commissions

in both capacities unless the functions and diities of each are separate, and one duty

precedes and is to be performed before the other.'" Claims for commissions are

claims against the estate to be passed upon on allowance of the final account.'^'

(§9) Q. Rights and liabilities of sureties and actions on honds.''^—It is the

right and duty of the surviving executor, as such, to sue the sureties of his de-

ceased coexecutor for funds of the estate for which the latter has failed to ac-

count.''^ The administratrix of a deceased partner is a proper relatrix in an action

on the bond of the surviving partner as administrator of the partnership affairs.'*

The failure of the representative to turn over property received by him to his suc-

honestly rendered to promote reasonablj-

some object beneficial to the estate, and
should be disallowed where representative

has been guilty of bad faith or Inexcusablp
negligence. Mackin v. Hobbs, 126 Wis. 21G

105 N. W. 305.

58. The probate court has jurisdiction un-

der Rev. St. § 524 to apportion the statutory

commissions between two or more executors

in accordance with the services performed
by each where the accounts between the es-

tate on the one hand and the executors or

the other have not been settled and deter-

mined. Meyers v. Hopkins, 7 Ohio C. C.

(N. S.) 240.

59. Charge for work and services of ex-

ecutor allowed, the work being necessary for

the preservation of the corpus of the estate

and the charge being reasonable. In re

Stevens, 47 Misc. 560, 95 N. T. S. 1084.

60. Administrator whose letters were re-

voked by subsequent probate of will held

only entitled to half commissions on Inter-

est on mortgage collected by him, he not

having paid It out within the meaning of

the statute by turning it over to his suc-

cessor. In re Hurst's Estate, 97 N. Y. S. 697.

61. County treasurer, who Is by Const,
art. 18, § 6, made ex officio public adminis-
trator. Appeal of Rice [Idaho] 85 P. 1109.

It is by virtue of holding the office of county
treasurer that the Individual becomes ex
officio public administrator, and he Is there-

by and for that reason alone quallfled to bo-
come the administrator of an estate under
Rev. St. 1887, §§ 5351, 6682. Id.

62. In re Kucielskl's Estate, 49 Misc.

504, 99 N. T. S. 828.

63. In re Hurst's Estate, 97 N. T. S. 697.

64. Administrator with will annexed.
Rice V. Tilton tWyo.] 82 P. 577.

65. Pact that administrator made no
claim for compensation for extraordinary
expenses in previous account held not abso-
lute waiver of righj thereto. Elizalde v.
Murphy [Cal. App.] 87 P. 245.

66. Commissions disallowed for Inclufl-
ing false and fraudulent charges in account.
In re O'Hara's Estate, 50 Misc. 495, 100 N.
T. S. 635. Charges for compensation and
claim for extraordinary services disallowed
where executors credited themselves with-
sum alleged to have been paid widow as her
exemption, but it appeared that her exemp-
tion had been previously set off to her in
goods and chattels. In re GrofE's Estate
[Pa.] 64 A. 783.
67. Where she thereby decreased the

amount which the executor would have re-
ceived thereunder as legatee and devisee..
Murray's Estate, 28 Pa. Super. Ct. 474.

68. See Trusts, 6 C. Li. 1736.
69. Held not such a separation of func-

tions of executor and trustee as to entitle
him to double commissions. In re Stevens
47 Misc. 560, 95 N. T. S. 1084.

70. One executor may, for purpose of
procuring allowance of commissions, compel
an accounting by coexecutor who has ad-
ministered entire estate and has all it»
funds in his possession, and should not bo
required to proceed against him by suit on
common-law side of court to recover his
share. In re McManus' Estate, 212 Pa.. 267,
61 A. 892.

71. See, also. Suretyship, 6 C. I* 1B90.
72. Hewlett v. Beede [Cal. App.l 83 P>

1086.
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cesser is a breach of his bond/* but the occupation of the realty and the collection

of rents with the consent of the devisees is not, where the statute requires the repre-

sentative to account for the income of realty used and occupied by him.'"' Breaches

may be waived by acts and conduct showing an intention on the part of interested

parties to acquiesce therein.'* Heirs are not estopped from seeking to hold the

representative and his sureties accountable for the proceeds of a sale of land by

reason of the fact that they recovered the land from the purchaser, where they sub-

sequently lost possession, on its being subjected to the rights of a mortgage creditor

of such purchaser."

The liability of a representative's sureties is coextensive with that of their

principal,'" they being responsible for whatever he lawfully receives in his ofBcial

capacity, though it is afterward determined that the property so received does not

in law belong to the estate.'" An order directing the representative to pay his at-

torney a specified sum out of the funds of the estate does not increase his burden

or that of his bondsmen.*" In an action against the representative of a deceased

surety, the fact that he has also been appointed administrator of the sole beneficiary

under the surety's will and has assumed charge of the assets in that capacity is no

reason why judgment should not be rendered against him in the capacity in which

he is sued.*^ There is no joint liability between the sureties on the separate bonds

of coexecutors and no right of contribution by one set of sureties against the other.'"

Actions on bonds must of course be brought within the time fixed by the statute

of limitations.'' In some states, before an action can be maintained on the bond.

• 73. Harrah v. State [Ind. App.] 76 N. E.

443.
74. McAlplne v. Kratka [Minn.] 107 N.

W. 961. Complaint held to state facts suffi-

cient to constitute a cause of action. Id.

75. In view of Rev. Laws c. 150, S 6.

Forbes v. Keyes [Mass.] 78 N. E. 733.

76. Held no breacli for executors to at-

tempt to sell realty under supposed power
contained in will, thoug-h will actually con-

ferred no such power, where devisees ac-

quiesced therein by failure to object and bV
accepting- proceeds. Forbes v. Keyes [Mass.]

78 N. E. 733. An allowance of an account by
consent of all interested parties is, as to

them, a waiver of all prior breaches in not

rendering an account. Id.

77. Worthy v. Battle, 125 Ga. 415, 64 S.

E. 667.

78. Interest charged under Kurd's Rev.

St. 1903, c. 3, I 114, p. 124, on funds in repre-

sentative's possession after the expiration

of 2 years and 6 months from the date of

his letters, is a proper charge on his bonds-

men. McDonald v. People [111.] 78 N. E. 609.

79 Fidelity & Deposit Co. v. Texas Land
& Mortg. Co. [Tex. Civ. App.] 14 Tex. Ct.

Rep. 183, 90 S. W. 197. Vendor rescinded

contract of sale after vendee's death and
instituted suit of trespass to try title to re-

cover possession of the land against ven-

dee's widow personally and as adminis-

tratrix of his estate, and caused the land to

be sequestered. Administratrix in her offi-

cial capacity and under order of the county

court replevied the property and continued

in possession, under replevy bond. Final

judgment was rendered in favor of the ven-

dor for the land and the rents thereof pend-

ing suit. Held that sureties on her bond as

administratrix were liable for amount of

such rents. Id.

7 Curr. Law.—92.

80. Since, if the order had not been paid,
the amount due the distributees would have
been increased by that much. McDonald v.
People [111.] 78 N. E. 609.

.

81. It being his duty to take possession
of the assets in that capacity and any rights
he might have therein as administrator of
the legatee being subject to their liability
for decedent's debts. Worthy v. Battle, 125
Ga. 415, 54 S. E. 667.

82. Hewlett v. Beebe ICal. App.] 83 P.
1086. Pol. Code § 969, providing for con-
tribution between sureties on original bond
of an officer and those on an additional bond,
which he is required to give, held not to
apply to sureties on bonds of two or more
executors. Id. Hence an executor who has
been compelled to make good to the heir
losses due to the default of his coexecutor
whom he negligently permitted to misman-
age the estate cannot in his individual ca-
pacity recover the same from the latter'a
sureties.. Action is a personal matter be-
tween the two executors individually, and
only obligation assumed by sureties was to
answer to the heirs, or to the estate for
them, for any default on the part of their
principal. Id. Since only action that could
be maintained in such case was one by, ex-
ecutor in his official capacity for benefit of
heirs, he could not hold them for the costs
of an action against him by the heir to
compel him to make good the default of his
cosurety. Id.

83. Executor's right of action to recover
from sureties of deceased coexecutor for
latter's default accrues immediately on
death of such coexecutor or at least,when a
demand is made on him by the heir to make
good the loss, and action brought more than
four years after latter date Is barred by
Code Civ. Prbc. § .337. Hewlett v. Beebe
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a judgment must have been recovered against the representative and execution

have been issued and returned unsatisfied/* the judgment and return in such case

being prima facie proof of a devastavit.^^ Proof of the solvency of the estate and

of sufKcient assets in the representative's hands to pay a debt, with returns of no

property on executions de bonis intestatis issued on a judgment therefor against

him, concludes his sureties On the issue of devisavit vel non, and, with the judg-.

ment, fixes their liability for the debt.^° An assignee of a claim and the judgment

thereon against the representative may sue in his own name.*^ In some states a

decree of distribution is not a necessary prerequisite to an action on the bond by

heirs or legatees for failure of the representative to turn over to them the shares

to which they are entitled,'* nor 'an adjustment of the original administrator's

final account to an action on his bond by his successor for failure to turn over to

him the property in his hands and to settle the estate within the time prescribed.^^

A demand is generally necessary before an action can be maintained on the bond
for failure of the representative to pay over funds to those entitled thereto.'" The
plea of nil debit is not a proper plea.°^ A plea of plene administravit in an action

against the legal representative of a deceased surety may be met by proof that de-

fendant's testator left property subject to plaintiff's demand which ought to be in

defendant's possession for administration.'^ The opinion of witnesses that the

estate received by the principal was insolvent is of no probative value on the issue

as to whether a devastavit was committed by him.''

[Cal. App.] 83 p. 1086. Where referee ap-

pointed by court of equity to find and re-

port facts with respect to the distribution

of the personalty filed a report showing the

facts to which was attached the report of

the administrator, which were, afllrmed by
the court and a judgment was entered di-

recting distribution in accordance therewith,

held that the amount due being- fixed by such

judgment, a failure to pay the shares of

minors into court was a breach of the bond,

and they were bound to sue for such breach

within three years after becoming of age,

under Revisal 1905, § 395, subsec. 6. State

y. Settle [N. C] 54 S. B. 445.

84. Though Code Civ. Proc. § 2607 pro-

vides that in order to entitle one whose
execution against an executor or adminis-

trator has been returned unsatisfied to sue

on his official bond, the execution must have

issued to the county where the principal

debtor resides if he is a resident of the

state, held that an omission to allege that

it so issued did not render complaint demur-

rable. Bamberger v. American Surety Co.,

48 Misc. 221, 109 App. Div. 917, 96 N. T. S.

665.

85. "Worthy v. Battle, 125 Ga. 415, 54 S.

B. 667. A return of nulla bona reoUing that

tliere is no property of the "defendant" to

be found is to be construed as referring to

property in the hands of the administrator

belonging to his intestate, and not to prop-

erty belonging to him individually. Id.

86. Daniell v. Baldwin [Ala.] 40 So. 421.

87. Under Code Civ. Proc. § 2607, pro-

viding that where an execution, issued upon

a surrogate's decree, against the property

of an ftxecutor or administrator has been

returned wholly or partially unsatisfied, an

taction to recover the sum remaining un-

collected may be maintained upon his offi-

cial bond by and In the name of the person
in whose favor the decree was made. Bam-
berger V. American Surety Co., 48 Misc. 221,
109 App. Div. 917, 96 N. T. S. 665.

88. Gen. St. 1902, § 394, providing for de-
cree of distribution, does not change this
rule, it being merely declaratory of the pre-
existing law. State v. Culhane, 78 Conn.
622, 63 A. 636. Transaction whereby, after
administratrix had filed final account, heir
transferred to her his interest in certain
stocks belonging to the estate to which he
was entitled, held not to amount to a de-
livery to him of the stock by her after the
filing of her account and a transfer of
it by him to her after the settlement of
the estate. Id.

80. McAlpine v. Kratka [Minn.] 107 N.
W. 961. Prima facie the amount of the sure-
ties' liability is the amount received by the
principal, not to exceed the face of the
bond. Id.

90. Forbes v. Keyes [Mass.] 78 N. E. 733.
Report held not to show such joint malad-
ministration or Individual wrong on part of
one of two joint executors as to warrant a
suit under Rev. Laws c. 149, § 3, without
a previous de'mand for payment of legacies.
Id. A demaijd made 30 days before suit
brought upon an executor or administrator
to pay money or dividends in accordance
with the order of the court is not a pre-
requisite to a suit against him and his
bondsmen upon his administrator's bond,
under Kurd's Rev. St. 1903, c. 3, § 115, and
c. 103, § 13, the requirement of such a de-
mand in the first named statute applying
only to proceedings for the imprisonment
of the representative for failure to make
payments as ordered. McDonald v. People
[111.] 78 N. E. 609.

91. In action on administrator's bond.
McDonald v. People [111.] 78 N. E. 609.
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Sureties who have been compelled to make payments on behalf of the repre-

sentative are subrogated to all the rights of the estate against him'* and to his

rights against the distributees."" lii an action on the bond they are not entitled

to credit for attorney's fees, expenses, and compensation to which the representative

has never asserted any claim in the probate court."" They cannot, by any private

understanding among themselves, fix their liability relatively to any person not

a party thereto,"' and do not become creditors of the estate by carrying out a volun-

tary undertaking to discharge the indebtedness of the estate out of their private

funds and to waive all right to reimbursement by the representative."* Where,

however, they discharge such indebtedness in order to escape threatened liability to

creditors under the bond, they are entitled to be subrogated to the rights of the

latter as against the heirs at law.""

§ 10. Actions hy and against representatives and costs therein}—Matters re-

lating to the abatemijnt of actions by the death of a party and their revival by

or against a representative,^ and to actions for damages for death by wrongful

act,' are treated elsewhere.

In equity the executor named in the will may file a bill in his capacity as

executor before probate of the will, and maintain an action as such executor, provid-

ed he secures probate before the hearing of the cause.* Thus the domiciliary

executor may sue in a foreign Jurisdiction before obtaining ancillary letters, pro-

vided he obtains them before trial, .and when he obtains them may set up that fact

by amendment.'

92. Proof held sufficient. Worthy v.

Battle, 125 Ga. 415, 54 S. E. 667.

93. Is liable for amount received less

amount paid out. Worthy v. Battle, 125 Ga.

415, 54 S. B. 667.

94. Surety held not entitled to recover

from sole devisee of a deceased executor

cogts which he claims to have been com-
pelled to pay in suit against him by testa-

tor's widow where claim therefor was de-

nied and there was no proof that he had
paid them. Frazer v. Fidelity & Deposit

Co. [Ky.] 89 S. W. 134. In suit by widow
of testator and surety of deceased executor

against sole devisee of such executor to

satisfy judgment for interest of widow In

the estate, held that the executor's estate

was not chargeable with costs incurred in

obtaining such judgment where court had
previously determined that they should be

charged to widow and paid by her as com-
pensation to the executor. Id. Where an
administrator, who Was also a distributee

of the estate, wrongfully paid therefrom

money in excess of the amount to which he

and his brother were entitled to R. for the

purchase of certain stock for the benefit of

himself and brother, and H. had knowledge
that the money so paid belonged to the es-

tate he was liable, in the absence of debts

against the estate, to return to the admin-

istrator de bonis non only the excess over

the amounts to which the administrator and

his brother were entitled as distributees,

and judgment having been rendered against

the administrator's surety for the amount
of the devastavit, such surety was subrogat-

ed to the. rights of tbe administrator de

bonis non against R. Caviness v. Fidelity

& Deposit Co., 140 N. C. 58, 52 S. B. 265.

OS. Where administrator made a volun-

tary settlement of the estate and distributed
the balance in his hands without paying
the claim of a minor creditor of which he
had no knowledge and which the creditor
was not required to present because of his
minority, and on minor becoming of age he
recovered judgment against the administra-
tor which his sureties paid. Baldwin v.
Alexander [Ala.] 40 So. 391.

90. May be waived by administrator, and
even if sureties are entitled to be subro-
gated to his claim therefor, they are re-
stricted In the enforcement of such sub-
rogated rights to the manner prescribed for
their enforcement by the principal, who
could only assert them in an account and
upon a petition presented to the probate
court. JJlizalde v. Murphy [Gal. App.l 87
P. 245.

07, 98. Worthy v. Battle, 125 Ga. 415, 54
S. B. 667.

99. Worthy v. Battle, 125 Ga. 415, 54 S.
E. 667. Where sureties paid debts in order
to escape liability to creditors by reason
of a fraudulent sale of realty by the admin-
istrator, held that, in a subsequent action
on the bond by the heirs at law because of
a devastavit by the administrator, they were
entitled to credit for the amount thus ex-
pended on theory that heirs benefitted there-
by through receiving more property than
they would have had the debts been paid
out of the property of the estate. Id.

1. See B C. D. 1253. For actions on
claims, see 8 6 B, post.

2. See Abatement and Revival, 7 C. L. 1.

3. See Death by Wrongful Act, 7 C L.
1083.

4. Leahy v. Haworth [C. C. A.] 141 F.
850.

6. Leahy v. Haworth [C. C. A.] 141 F.
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The right of an executor or administrator to sue as such depends upon the

law of the place where the action is brought." In the absence of an enabling stat-

ute, he cannot maintain an action in his official capacity in the courts of a state

other than that in which he was appointed/ but he is, in most states, permitted to

do so on filing an authenticated copy of his letters,* compliance with the state stat-

utes in such case authorizing him to sue in the Federal courts." Neither the rule

nor the statutory requirements apply where the representative sues as trustee,^" or

is himself a party to the transaction out of which the cause of action arises,^^ or

where the action is on a debt having its situs in the state of the domicile and no

part of the estate has its situs in the .state of the forum.^^ In the absence of a

statute to the contrary, an executor or administrator cannot be sued in his repre-

sentative character, either at law or in equity, in the courts of any state or county

other than that in which he received his appointment.^^

An administrator may sue to foreclose a mortgage on land in a state other

than that of his appointment, where he has complied with its statutory provisions

relative to actions by foreign representatives, though an administrator has previous-

.850. W^here English executor filed bill In

tsquity in Federal court in his individual
capacity to foreclose mortgage belonging to

his testator, and which matured after lat-

ter's death, held that it was proper to per-
mit him to file amended bill in his represen-
tative capacity setting up same cause of

action. Id. His qualification in such case
relates back at least to the filing of the
amended bill, and where he files amendment
before running of limitations suit is not
barred. Id.

«. Suit by domiciliary administrator to

recover from ancillary executors assets al-

leged to have been surreptitiously removed
by defendants to another state prior to de-
cedent's death is one in which he sues sole-

ly in his representative capacity. Graham
V. Lybrand [C. C. A.] 142 P. 109.

7. Beaumont v. Beaumont, 144 F. 288.

Either in state or Federal courts. Graham
V. Lybrand [C. C. A.] 142 F. 109. Under
the Wisconsin statutes a domiciliary admin-
istrator carnot maintain in the Federal
courts of that state a suit to compel the
ancillary executors to turn over to him as-

sets of the estate which is being adminis-

tered in the Vl^isconsin state courts. Id.

8. Under N. J. P. L. 1887, p. 154, and P.

L. 1896, p. 173, held that foreign administra-

tor could sue in Federal court in New Jersey,

where he filed exemplified copy of letters in

office of clerk of that court and also in of-

fice of register of prerogative court of that

state. Beaumont v. Beaumont, 144 F. 288.

». Beaumont v. Beaumont, 144 F. 288.

10. Where complaint in suit by foreign
executors to enforce a mortgage lien al-

leged that mortgage and indebtedness were
assigned to their testator, that after his

death they as his executors recovered a
judgment against the mortgagors establish-

ing the liability and the extent thereof, that

by virtue of the will such security claim
and judgment became a part of the residu-

ary estate which passed to them as trus-

tees, and that the claim, mortgage, and
judgment are still owned by them as trus-

tees, held that it sufficiently showed owner-
ship' In them as trustees and that it was

not necessary to set out the provisions of
the will. Newton v. Jay, 107 App. Div.
457, 95 N.,T. S. 413. In such case they sue
as owners of the debt and not as executors,
and hence may sue in a state other than
that of their appointment. Id. Foreign ex-
ecutor who purchased property, in his own
name for benefit of estate under agreement
between himself, his coexecutor, and bene-
ficiaries under the will held to hold same as
trustee of an express trust and not a^ ex-
ecutor, so that he could maintain an action
in respect to the property in courts of Wash-
ington. Doe V. Tenino Coal & Iron Co.
[Wash.: 86 P. 838.

11. Where foreign executors sold their
testator's business and accepted a note there-
for, held that they could sue thereon in
New Jersey without filing copy of letters.
Morse v. King [N. J. Err. & App.l 63 A.
986.

la. In aotiqn by executor of wife against
estate of her husband on notes of husband
plea in bar that plaintiff was a foreign ex-
ecutor held insufficient for failure to show
where husband resided at time of his wife's
death or his own death, since, if he resided
in foreign state at time of her death and
continued to reside there until his own
death, the situs of the debt was there, and
could form no basis for administration of
wife's estate in. state where suit was
brought, and no part of her estate having
its situs in latter state, and hence no ad-
ministration being possible there, foreign
executor could sue there, though he muld
not do so if husband died there. Church's
Ex'r V. Church's Estate, 78 Vt. 360 63 A.
228.

13. Babbitt V. Fidelity Trust Co. [N. J.
Eq.] 63 A. 18. Foreign executors cannot,
against their will, b.e made parties to a suit
to compel an accounting by a resident trus-
tee, though the estate which they represent
is Interested in the subject-matter of the ac-
counting. Id. Foreign executrix cannot be
sued in Texas on judgment rendered against
her In her official capacity in state of her
appointment until she has taken out an-
cillary letters in Texas. Clarke v. Webster
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ly been appointed in the latter state.^* The objection that the ancillary administra-

tor has no right to sue a resident of the state of the domiciliary administration who

happens to be in the jurisdiction of the ancillary administration is waived unless

raised in limine.^"

In Louisiana a succession can ordinarily only be sued in the court in which it

is pending and the administrator in the court which appointed him/" but this rule

does not apply to suits in revendication of realty, which may be brought in the

parish where the property is situated.^' A suit against an administrator individual-

ly on a liability alleged to have grown out of his personal acts must be brought in

the court of his domicile.^*

An administrator suing on a cause of action accruing after the death of his

intestate may sue in his representative capacity.'^^ • If decedent had a vested right

to sue, the representative is a proper party to maintain the -action.^" He is not a

necessary party unless the action afEeets some interest or title which he represents

in his official eapacity.^^ The title and pleadings may be considered together to

determine whether the action is an individual or representative one.^" Where the

record shows an order reviving a suit in the name of plaintiff as administrator, he

becomes plaintiff in his representative capacity regardless of the form of the cap-

tion. ^^ Where it does not appear from the deel.aration that the cause of action ac-

crued to the estate; words describing plaintiff as executor or administrator may be

stricken as descriptio personae, and he may be allowed to recover in his individual

capacity.^

The complaint in an action by an executor or administrator must allege facts

showing his authority.^^ The want of profert of letters does not warrant the strik-

ing out of a declaration containing an averment of the granting of letters with the
mention of their date and the officer granting them.^" The usual rules as to join-

der of counts^^ and the necessity of verified denials^^ apply. The right of an inde-

tTex. Civ: App.] 16 Tex. Ct. Eep. 320, 94

S. W. 1088.

14. Under Code 1896, § 360, where he has
complied with § 3E9. Campben V. Hughea
[Ala.] 42 So. 42.

15. Kraft v. Moore [Ark.] 89 S. W. 51.

16. Code Prac. art. 164. Applies to suit

for damages against succession and admin-
istrator for slander of title in inventorying
property as belonging to the succession,

though joined with a suit in jactitation.

Williams' Heirs v. Zengel [La.] 42 So. 153.

17. As a ^uit in jactitation. Williams'
Heirs v. Zengel [La.] 42 So. 153.

IS. As a suit growing out of his act In

maliciously causing property of another to

be inventoried as belonging to the succes-

sion he administers. Williams' Heirs v.

Zengel [La.] 42 So. 153.

19. Sautter v. Metropolitan Life Ins. Co.

[N. J. Law] 63 A. 994.

20. Action for conversion of stock by
transfer procured from decedent while he

was non compos mentis. Hagar v. Norton,

188 Mass. 47, 73 N. E. 1073.

21. Not a necessary party to a bill by the

widow to have dower and homestead assign-

ed to her. Higgins v. Higgins, 219 111. 146,

76 N. B. 86.

22. Where executrix was substituted for

deceased plaintiff and filed supplemental

complaint showing her succession to plain-

tiff's rights, and issued supplemental sum-
mons against additional defendants, held

that the fact that title of summons and com-
plaint did not describe her as executrix did
not deprive her of her right to have action
preferred upon trial calendar over other
cases noticed for trial at same term under
Code Civ. Proc. § 791', subd. 5. Chumar v.
Melvin, 98 N. T. S. 351.

23. Southern R. Co. v. Morris [Ala.] 42
So. 17.

24. Hayes v. Rich '[Me.] 64 A, 659.
25. Since under Const, art. .5, § 17, coun-

ty judge has general power to grant let-
ters of administration, and since letters may
be granted on the estate of a minor, an al-
legation in a declaration that a named per-
son was duly appointed administrator of the
estate of a named deceased minor is a suffi-
cient allegation of the granting of the let-
ters of administration, the regularity of the
granting thereof not being subject to col-
lateral attack. Bowden v. Jacksonville Elec.
Co. [Fla.] 41. So. 400. Allegation in declara-
tion that B was "duly appointed" adminis-
trator is equivalent to an allegation that
he was appointed according to law. Id.

26. Defect held purely technical and, so
far as appeared, without harm to defend-
ant, since letters are matters of public
record (P. L. 1898, p. 775, § 158), of which
defendant could require plaintiff to furnish
a copy before plea filed (P. L. 1903, p. 567,
§ 102). Sautter v. Metropolitan Life Ins.
Co. [N. J. Law] 63 A. 994.

27. Joinder of common money counts in
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pendent executor to sue for the recovery of property belonging to the estate can

only be questioned under a plea in abatement;^" A complaint against the defend-

ant individually and in his representative capacity is good on demurrer though the

court has no jurisdiction of a^ action against him in the latter capacity.^"

Costs and counsel fees.^^—The costs and disbursements of suits to settle the

estate'^ and the costs of a reference in a suit for partition of the realty and the

distribution of the personalty among those entitled thereto^^ are ordinarily payable

out of the funds of the estate. Where the representative unreasonably neglects

and resists the payment of a claim, costs may be awarded against him, payable out

of the estate, in an action to enforce it.^* A penalty taxed against a surety on an

appeal taken by him solely for his own benefit is not chargeable against the estate.^'^

In Maine a judgment for costs in favor of an administrator on the granting of a

nonsuit in an action brought against him in his representative capacity belongs

to him personally, and he may sue thereon in his own name.'®

§ 11. Accounting and settlement hy representatives. A. The right and
Ciuiv."—Eepresentatives are generally required to file accounts at specified times.^*

The representative of a deceased executrix who was entitled to the income of the

estate for life may be required to account for the principal of the estate.^' No

assumpsit setting forth sundry indebted-
nesses of defendant to plaintiff as adminis-
trator, etc., and special counts based upon
policies of life insurance issued to plaintiff's

Intestate and payable to his administrator,
held not to tend to prejudice or embarrass
a fair tria,l of the action. Sautter v. Metro-
politan Life Ins. Co. [N. J. Law] 63 A. 994.

28. Acceptance of drafts by executrix in

her representative capacity held established
by their introduction in evidence in an ac-

tion thereon against her, where there was
no denial under oath as required by statute.

Ellis V. Marshall Car Wheel & Foundry Co.

[Tex. Civ. App.] 14 Tex. Ct. Hep. 719, 95

S. W. 689.
5!». The right of one appointed independ-

ent executor by order of the probate court

to sue for the recovery of property belonging
to the estate can only be questioned under
a plea in abatement. Fischer v. Giddings
[Tex. Civ. App.] 16 Tex. Ct. Hep. 288, 95 S.

W. 33.

30. Where executor is sued both individu-

ally and as executor, the complaint is good
against demurrer though court has no juris-

diction of an action against an executor in

his representative capacity. Burstein v.

Levy, 49 Misc. 469, 98 N. T. S. 853.

31. See 5 C. L. 1257. For allowance to

representative on accounting see § 9 D, ante.

For imposition of costs in various probate
proceeding see sections dealing with pro-
ceedings referred to. For costs in will con-
tests, etc., see Wills, 6 C. L. 1880.

32. In absence of order making executrix
personally liable therefor. Lockwood v.

Lockwood, 73 S. C. 18. 52 S. E. 735.

33; McCoy V. McCoy [Va.] 54 S. E. 995.

34. Code Civ. Proc. § 1836. Gardner v.

Pitcher, 109 App. Div. 106, 96 N. T. S. 678.

Award held proper where only issue was
whether claim had been presented and re-

jected" and was, therefore, barred by limita-

tions, where that issue was decided against

the administrator. Id.

35. Ten per cent, penalty taxed against

surety of executor on unsuccessful appeal
by him from judgment in favor of widow
of testator for her interest in the estate.
Frazer v. Fidelity &_Deposit Co. [Ky.] 89
S. W. 134.

36. Hayes v. Rich [Me.] 64 A. 659.
37. See 5 C. L. 1258.
38. Agreement between widow and adult

heirs for purpose of settling and distribut-
ing estate, and providing that she was to be
appointed administratrix without bond, held
when construed In light of statutes relating
to duties of administrators, not to relieve
widow, when appointed, from duty to file
inventory and render an account imposed by
Rev. Laws, c. 155, § 9, and c. 150, §§ 1, 5;
or to deprive probate court of its jurisdic-
tion over the estate. Fletcher v. Fletcher,
191 Mass. 211, 77 N. E. 758. In any event
agreement was not binding on minor heir,
without the appointment' of a probate guar-
dian, so that she had right to demand ac-
counting in probate court. Id. St. 1903, §

3858, requiring representative to have his
accounts settled in county court and to file
settlement and vouchers supporting same, is
mandatory and cannot be waived by heirs,
and hence representative is not relieved from
compliance therewith by receipt from dev-
isees, all of whom are sui juris, showing a
complete settlement of the estate to their
satisfaction, nor are they entitled to have
such receipt filed as their final settlement
and thereupon to be discharged. Dant's
Ex'rs V. Cooper [Ky.] 96 S. W. 454.

Special adiulnlstratora ! Code Civ. Proc,
§§ 1622-1627, relating to accounting by ex-
ecutors and administrators, apply to special
administrators so that It is the duty of s\ich
an administrator to file the accounts there-
in provided for prior to the appointment of
a regular executor or administra,tor and of
the court to hear and determine the issues
ralced by the filing of objections thereto.
French v. Superior Ct. [Cal. App.] 85 P. 133.

39. Where widow, who was also exec-
utrix, was entitled to income of trust fund
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accoiinting is necessary where the representative is the sole person interested.*" In

New York the surrogate has authority to make a trust company designated by him
as the depositary of the funds coming into the hands of the temporary administrator

a party to the latter's accounting.*^ A final accounting should not be ordered pend-

ing the settlement of an adverse claim to certain pro'perty by the representative in-

dividually.*^

Actions for an accounting must be brought within the time fixed by the stat-

ute of limitations/^ but unless the facts upon which the running of limitations de-

pends are clear and uncontroverted mere lapse of time is not a bar to an accounting

by the representative, and the question whether the statute of limitations is a bar

to any claim made by the petitioner should not be decided until after the account-

ing is had.** The right to compel an accounting in equity may be barred by

laches.*'

(§11) B. Who may require.^'—Anyone interested in the estate may or-

dinarily compel an accounting by the representative.*^ One executor may compel

during- her life but not to any part of the
principal which was to go to others on her
death, held that on her death her adminis-
trator was properly required to account for

the principal, though executrix had previ-

ously filed an administratipn account show-
ing such principal in her hands. In re

Stewart's Estate, 212 Pa. 327, 61 A. 941.

40. Where executrix who was sole lega-

tee of personalty paid decedent's debts, and
funeral expenses, and expenses of adminis-
tration, her title to personalty as executrix

merged In her title as legatee and no judi-

cial settlement of her accounts or decree of

court was necessary to effect such merger.

In re Klnsella's Estate, 50 Misc. 235, 100 N.

T. S. 485. Since she, being the only person

interested in the personalty and the will be-

ing self-executing as to the realty, could not

be compelled to account, held that, upon
her death, a devisee of the realty in re-

mainder could not compel her executrix to

account for the purpose of subjecting the

personalty to the payment of the transfer

tax on his share of the realty and the ex-

pense of determining the amount thereof,

or the expense of his appointment as ad-

ministrator with the will annexed, such ap-

pointment being unnecessary. Id.

41. The surrogate has authority to make
a trust company, designated by him as the

depositary of the funds of a temporary ad-

ministrator under Code Civ. Proc. § 2678, a

party to the accounting of such administra-

ior, the company being an officer of the

court in view of Id. § 2680, providing that

money so deposited cannot be paid out with-

out an order of court. In re Rothschild, 10?

App. Div. 546, 96 N. T. S. 372.

, 42. Application for order requiring a

final report and for distribution properly

denied pending an appeal from an order

adjudging that certain notes belonged to the

administratrix individually and were not

assets of the estate. In re Smith's Estate

[Iowa] 109 N. W. 196.

43. Action held barred. Monroe v. Ma-
ther-Lovelace, 100 N. r. S. 27.

44. In re Ashheim's Estate, 97 N. T. S.

607. Fact that ten years had elapsed since

granting of letters held not a defense to a

proceeding to compel an executor, who held

and managed trust fund himself instead of
turning it over to trustee as provided by
the will, to account, but question whether
right of petitioner to compel, him to turn
over fund to trustee had been barred would
be left open until after accounting. Id.

45. Suit arising out of neglect of survivor
of two executors to give proper attention to
the management of the estate, and to call
the estate of his coexecutor to account
promptly after his decease, and calling for
an accounting, held barred by delay of 17
years, complainants being chargeable with
notice of their rights. Hill v. Hill [N. J.
Bq.] 62 A. 385.

4e. See 5 C. L. 1259.
47. Court held to have jurisdiction to en-

tertain proceeding by mere volunteer to
compel executor, who was also guardian of
minor legatee, to make a final report of his
trust and charge himself as guardian with
the unexpended remainder of the estate,
though, as far as appeared from the record,
the ward, who was old enough to choose
her own guardian, was not dissatisfied with
the situation of the estate. Wheeler v.
Long, 128 Iowa, 643, 105 N. W. 161. Su-
preme court held not justified in overruling
conclusion of, probate court that there was
no suflicient reason for an immediate clos-
ing of executor's account. Id. Where ex-
ecutrix advertised for claims and after ex-
piration' of time fixed therein paid out en-
tire estate in paying claims presented, but
never wound up the estate by final account-
ing and decree, held that, under Code Civ.
Proc. § 2726, a creditor who had never pre-
sented his claim had an absolute right to
compel her to account in proceedings insti-
tuted in the surrogate's court. In re Gill,

183 N. Y. 347, 76 N. E. 274, rvg. 101 App.
Div. 607, 91 N. T. S. 1095. Beneficiary held
a person interested and hence entitled to
compel executor and testamentary trustee to
account under Code Civ. Proc. § 2808. Meeks
V. Meeks, 100 N. T. S. 667. One to whom
legatees have assigned portions of their
legacies may go into the surrogate's court,
which is the appropriate tribunal for that
purpose, and call the administrator to ac-
count. Citizens' Central Nat. Bank v. Top-
litz, 98 N. Y. S. 826. Under Code Civ. Proc.
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an accounting by his coexecutor where the latter ha^ administered and distributed

the estate to the exclusion of the former.*'

(§11) G. 8cope and contents of account^^—^The representative should

charge himself with the assets described in the inventory and credit himself with

all proper expenditures and with property turned over to the heirs under valid

agreements.^" In most states the account must be accompanied by vouchers cover-

ing all expenditures.^^ Items of credit must not be too narrowly or technically

construed.^^ The representative is not ofiBcially aceoimtable for funds received

by him in the management of realty where he was unauthorized to receive them.^^

(§ 11) D. Procedure.^*—The statutory notice of the proceedings for the

settlement of the account must be given.^^ Anyone interested is generally given

the right to file objections/" or the court may inquire into and settle the account

of his own motion.'^' A failure to cbject to items in the first report is not a waiver

of the right to object to them upon the filing of a supplemental report.^' Objec-

tions to matters not touched upon in intermediate reports will be ignored where

tlie estate remains open.^° In some states the account may be sent to a referee

for examination.^" In ISTew York proceedings in the surrogate's court for an ac-

§ 2725, widow who "was given use of residue
of estate for life in lieu of dower held en-
titled to petition surrogate for an interme-
diate accounting by the executor. In re
Tlsdale, 110 App. Div. 857, 97 N. T. S. 494.

Deed' of widow held not to show election
to take dower in view of other evidence, so
that its exclusion was not reversible error.-

Id. Failure of widow to allege and prove
performance of conditions subsequent on
which legacy was given to her held not to
defeat her right to accounting. Id. Nor
did failure to allege and prove election to
take under the will, where there was enough
in the record to show such an election. Id.

48. Trust company may do so both for
purpose of protecting itself against creditors
and to enable it to present its claim for
commissions and expenses. In re McManus'
Estate. 212 Pa. 267, 61 A. 892.

4». See 5 C. L. 1269.

50. Under agreement between widow and
adult heirs and a third person to be appoint-
ed guardian of minor heir, whereby widow
was to pay certain notes and certain prop-
ei;ty was to be delivered to the adults and
they released their interest in other proper-
ty to widow and minor, held that widow as

administratrix in her account should have
charged herself with the assets described
in the inventory, and credited herself with
the property turned over to the adult heirs
in pursuance of the agreement, and have
shown that property released by them had
been turned over to her as widow and the
minor heir, leaving items outside of the
agreement to be accounted for in the usual
way. Fletcher v. Fletcher, 191 Mass. 211,
77 N. E. 758. Account ascertaining what the
shares of each party would have been if no
agreement had been made, and showing a
performance of the agreement and showing
a payment of the notes by widow and charg-
ing them on debit and credit side of her
account, held to accomplish same result,
and could be treated as if allowed after a'

formal decree of distribution. Id. Money
for which executrix gave executor checks
payable to bearer which executor testifled

he did not use for any personal object held
properly credited among Items of household
expense made by the executrix, the stubs of
the check book showing that it- was drawn
for that purpose. In re Freel, 99 N. T S
505.

51. Executors not allowed for payment
made to one of their number, since deceased,
to reimburse him for money alleged to have
been advanced by him to one of the lega-
tees, there being no voucher from such
legatee, and the evidence being insufficient
to warrant its allowance. Woolsey v. "Wool-
sey, 68 N. J. Eq. 763, 62 A. 686. Under Rev.
St. 1899, § 4721, administrator must file
vouchers for all payments made by him,
and no allowance will be made where he
does not do so, at least without a show-
ing that It was practically Impossible to
procure them. Rice v. Tilton [Wyo.] 82 P
577.

52. Held to sufficiently appear In credit
that administrator was cla,imlng an allowance
for Joint fee for attorneys' services render-
ed by himself and an associate. John v.
Sharpe [Ala.] 41 So. 635.

53. For rents collected before date of
order directing estate to be administered
as insolvent, though he would be person-
ally accountable therefor to the heirs in a
proper proceeding. Ayers v. Laighton, 73
N. H. 487, 63 A. 43.

54. See 5 C. L. 1260.
55. An allegation by sureties of want of

actual notice is of no avail, where it ap-
pears that the notice required by statute
was given. In re Sheets' Estate rPa.1 64
A. 413.

56. Legatee may file objections to account
being a "person interested" within the mean-
ing of Code Civ. Proc. § 1626! In re Pease's
Estate [Cal.] 85 P. 149.

57. Executor cannot complain because ob-
jections were not filed by a person inter-
ested. In re Pease's Estate [Gal.] 85 P. 149.

58. Failure to object to particular items
by party objecting to others. Morrissey v
Rogers, 120 111. App. 37.

59. Objections relating to management
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counting will be stayed pending the determination of an action previously com-

menced in the supreme court covering every question which could be raised on the

accounting."^

In an action by the heirs and distributees against the administrator for an

account and settlement, the complaint need only allege a breach of duty in failing

to file a final accottnt and to fully account and settle, it being unnecessary to specifi-

cally set out the debts which the administrator has failed to collect.^^ An ob-

jection that such action should have been brought on relation of the state is waived

unless made promptly/^ and the court may in its discretion allow an amendment
in this regard."*

(§11) E. The decree or order.^^—In some states judgments allowing inter-

mediate accounts are conclusive"" while in others they are only prima facie cor-

rect."^ It is sometimes provided that on every settlement former accounts may be

so far opened as to correct any mistake or error therein except as to disputed mat-

ters previously heard and determined."^ The settlement of an intermediate ac-

count is not an adjudication of the absolute right of the heirs to the "funds that

may finally remain in the representative's hands, nor does it conclude his right and

the right of his sureties to redress for actionable fraud on the part of the heirs."*

An order overruling objections to intermedfate reports will not be reversed be-

cause of an error in the balance carried over from the first to the second account

M'here the estate remains open so that the error may be corrected in the final ac-

count.'" The approval of the corrected final report entitles the representative to

his discharge whether the corrections were made by the court or by the representa-

tive pursuant to the court's order.'^

of the realty. In re Smith's Estate [Iowa]
109 N. "W. 196.

60. Surrogate, having authority to send
account to referee, may send It back for a
fuUer report. In re Schroeder, 99 N. T. S.

176.

CI. In re Llado's Estate, 50 Misc. 227,

100 N. T. S. 495.

«2. Mann V. Baker [N. C] 55 S. B. 102.

Complaint in action against administrator

d. b. n. held sufficient to show that action

was (or a full accounting and to recover,

not only any balance actually collected, biit

for any sums which should have been col-

lected. Id.

G3. Objection that action by heirs and
distributees against administrator d. b. n.

for an account and settlement should have
been 'brought by them on relation of the

state held waived by delay in making It.

Mann v. Baker [N. C] 55 S. E. 102.

64. Mann v. Baker [N. C] 55 S. E. 102.

fi5. See, also, § 15, post.

6G. Judgment allowing annual account of

administratrix is final and can only be set

aside on ground of fraud or mistake. In re

Young [Mich.] 108 N. W. 88. On application

for a -bill of review no distinction is to be

made between original and final account.

In re Sheets' Estate [Pa.] 64 A. 413. Where
sureties fail to object to charges against

administrator in original accounts and de-

cisions confirming them are never reversed

or reviewed, they cannot question correct-

ness of such charges in subsequent ac-

counts. Id.

67. Are prima facie correct as between

the parties interested as to items in support
of which there is evidence filed with such
settlement. Under St. 1903, §§ 1062, 1067,
there is no presumption in favor of an
item unless there is evidence on file with
the court's settlement upon which the county
judge could reasonably have acted in allow-
ing the claim. Herndon v. McDowell [Ky.]
89 S. W. 539. Item for claim in favor of ad-
ministratrix for board of deceased proved
by her affidavit and that of a third person
and included in settlement held prima facie
correct. Id. Petition seeking to surcharge
settlement which merely alleged that claim
for board of deceased was unjust because
claimant was not an innkeeper or a keeper
of a house of private entertainment held in--
sufficient for failing to allege that decedent
had not made a contract to pay for such
board. Id.

08. Rev. St. 1906, § 6187. Adjudication
and settlement of first account held not con-
clusive as to whether administrator should
be charged with amount of his debt to the
estate. Lambrlght v. Larhbright [Ohio] 7S
N. E. 265.

69. Settlement of account with reference
to rents collected while estate was being
administered as insolvent, and order charg-
ing him with all of them, including those
embezzled by co-administrator, held not to
conclude his right to redress for fraud of
heirs in procuring appointment of co-ad-
ministrator. Ayers v. Laighton, 73 N. H
487, 63 A. 43.

70. In re Smith's Estate [Iowa] 109 N "W.
196.
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In the absence of a showing of bad faith or gross neglect on the part of an

administrator whose accounts are surcharged, the entire amount so realized will

not be given to the creditor procuring the surcharge/^ nor will he be given an allow-

ance for counsel fees, though the surcharge was opposed by certain other claimants.''

Costs of accounting proceedings are ordinarily payable out of the estate,'^ but

may be charged against the representative personally where he hes been guilty of

fraud or misconduct."'

Interested parties are not prejudiced by the allowahce of accounts or items

where they consent thereto.'"

§ 12. Distribution and disposal of funds.'''''—^The jurisdiction of the various

courts, over proceedings to obtain distribution and to determine matters incidentally

involved therein has been treated in a previous section.'*

Occasion and time for distribution.''^—Cash in the hands of the representative

should not be ordered distributed before the final winding up of the estate.^" Eealty

not needed for the payment of debts, expenses, and legacies, should be distributed

to the devisees immediately after the settlement of the executor's account.'^ The
interested parties may waive the rendition and settlement of the account and cour

sent that distribution be made without it.^^ The fact that all the property is

given to the representative for life to use for her comfortable maintenance does

not prevent the closing of the estate during her lifetime.*' The court has no au-

71. Corrected final report held to be final

report of administratrix. Hartzell v. Hart-
zell [Ind. App.] -76 N. E. 439.

72. Will be divided among all creditors.

In re McPherran's Estate. 212 Pa. 425, 61 A.

954.

73. Particularly where claim therefor
was not made at the audit. In re McPher-
ran's Estate, 212 Pa. 425, 61 A. 954.

74. Appellate court held not to have erred
in ordering costs of that court on appeal
In proceedings on final report of executors
to be paid out of the estate. Peterman v.

U. S. Rubber Co. [111.] 77 N. E. 1108, afg.

119 111. App. 610. Circuit court held not
to have abused discretion in requiring one-
third of the costs to be paid, out of the funds
of the estate on appeal to it. Id. Special

guardian and counsel who, in effect, repre-
sented estate held entitled to costs payable
out of the estate. In re Seigler's Estate.

49 Misc. 189, 98 N. T. S. 929. Where there'

was nothing requiring expense of interme-
diate accounting to be charged against ad-
ministrator personally, ' and though techni-

cally a voluntary one it was practically a

compulsory one called for by the remainder-
man who objected to the crediting of cer-

tain funds to income and thereby giving
them to life beneficiary, and account was
sustained, held that such expense should
be borne half by the corpus of the estate
and half by the income. In re Stevens, 47

Misc. 560, 95 N. T. S. 1084. Executrix of de-
ceased executor held improperly charged
personally with costs of proceeding to com-
pel her to account as to the estate of which
he was executor, she having received no
property as executrix, and having been guilty

of no misappropriation of funds or other
wrongdoing, but they should be made pay-
able out of the estate of which he was
executor. In re Walton, 98 N. T. S. 42.

Orphans' court, being a court of equity, is

vested with wide discretion upon subject of
the imposition of costs, and its decrees upon
the subject will not be disturbed except for
clear error. Shadle's Estate, 30 Pa. Super.
Ct. 160. Costs of audit of administrator's
accounts held properly charged against es-
tate. Id. Costs of audit of administrator's
accounts will not be imposed upon him
where they were not incurred solely by rea-
son of his dereliction. Id.

75. Objectors to account awarded costs
against administrator, payable out of his
share of the estate as an individual on con-
firming referee's report, where he included
false and fraudulent Items in his account,
and his application to have- matter again
referred to take testimony as to necessity
for and value of attorney's services was de-
nied because he failed to produce such evi-
dence at first hearing after notice that it
was necessary. In re O'Hara's Estate 50
Misc. 495, 100 N. T. S. 635.

76. Cannot claim that administrator's re-
turned checks were not proper vouchers
where they were offered
such without objection.
[Wyo.] 82 P. B77.

77. See 5 C. L. 1262.
78. See § 2 ante.
79. See 5 C. L. 1262.
80. It being necessary to make provision

for payment of commissions, expenses, etc.
In re Schroeder, 99 N. Y. S. 176.

81. Executors have no authority to hold
and mana.^e it after that time. Harris v.
Ingalls [K. H.] 64 A. 727.

82. Where after probate of will executrix
acquired absolute right to residue under will
and by assignments, held that her statement
in petition for decree of distribution, filed
after time for filing claims had expired, that
she had filed no accounts as executrix be-
cause she was entitled to the whole of the
residue was a waiver of an account, and de-

and received as
Rice v. Tilton
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thority, upon petition of tlie distributees and over the objection of creditors, to ar-

rest the course of distribution, charge the assets with a lien for tlie unpaid debts,

legacies, and expenses, discharge the administrator, and deliver the property to the

heirs, devisees, or residuary legatees burdened only with the charge for the sums

due, to be paid at the will of the distributees, or when they are compelled to pay by

a suit to enforce the lien.** A voluntary settlement and distribution does not re-

lieve the representative from liability to a creditor having a valid claim against the

estate where he had sufficient assets in his-hajads to pay it, even though he acted

in good faith and without notice. ^^ In Louisiana, pending the homologation of

the account, the succession representative has the right to retain the property of

the succession to secure the payment of any balance that may be found due him,*"

and hence a judgment recognizing heirs and decreeing that they are entitled to

receive the estate from the representative does not close the succession or authorize

the heirs to partition the property.*' Statutes in some states provide for a pro-

ceeding in the probate court to determine the descent of realty and for its distribu-

tion where there has been no administration and a specified time }ias elapsed since

the decedent's death.'*

Partial distribution.^^—In some states an application for a partial distribu-

tion may be made at any time after the lapse of one year from the issuance of let-

ters.'" An order for partial distribution does not affect the title of the representa-

tive to property not covered thereby."^

Persons entitled to receive payment or transfer of share."^—Distribution should

be made to those entitled thereto by the will'' or under the statutes of descent and

distribution.'* Distribution must be made in accordance with the rights of the

cree distributing residue to her without re-

quiring an account, made after due notice,

was valid on collateral attack. Middleooff

V. Superior Ct. [Cal.] 84 P. 764.

8S. In re Toung [Mich.] ins N. W. 88.

84. In re Washburn's Estate, 148 Cal. 64,

82 P. 671. Even If the court had discretion-

ary power to make a decree of distribution

under such circumstances conditioned on
concurrent payment of the amounts due by
the distributees, held that It could not be
done where costs of administration were un-

settled and uncertain, and estate was not in

a condition to have administration closed.

Id. Where offer was to pay debts, etc., "on

the decree of distribution being granted,"

held that no such course was pursued or

proposed. Id. Proceeding held not to come
under Code Civ. Proo. §§ 1663, 1658-1661, pro-

viding for distribution In certain cases on
distributee's giving bond as security for his

share of the debts. Id.

85. See § 6 D, ante.
86. Code Prac. arts. 1003, 1007. Succession

of Landry [La.] 41 So. 490.

87. Executrix may oppose partition and
retain property until final account Is homolo-
gated. Succession of Landry [La.] 41 So.

490.

88. Laws 1901, p. 567, c. 346, S 1, as amend-
ed by Laws 1903, p. 29, c. 23. Chadbourne v.

Alden [Minn.] 107 N. W. 148. It is not neces-

sary that the order fixing the time and place

of hearing the petition should describe the

land. Id. Order held valid as to all the

land though it described only a part of it.

Id.

89. See 5 C. L. 1263.

90. Under Code Civ. Froc. § 2835, held
that court may grant petition for partial
distribution after he has made an order for
sale of realty to pay debts, and may direct
a postponement of sale pending a hearing on
such petition. State v. District Ct. [Mont.]
86 P. 269.

91. Held not to divest administrator of
title to Judgments belonging to the estate,
and not to affect realty subsequently taken
in satisfaction of them. Weir v. Bagby, 72
Kan. 67, 82 P. 585.

92. See 5 C. L. 1264.
93. Evidence held to support finding that

appellant was not the legatee named in the
will and was not entitled to any part of the
estate. In re Walker's Estate, 148 Cal. 162,
82 P. 770. Decree of distribution followed
language of will and set out certain de-
scribed property "to W. in trust for B. dur-
ing her life and after her decease to her
heirs." B. and her son, who was her only
heir, were consulted in making the distri-
bution, but there was no agreement, consent,
or understanding between the distributees
that son should take more than the will gave
him. Held that the son took only the Inter-
est given him by the will, and the remainder
to B.'s heirs being void as contrary to the
rule against perpetuities, ho took nothing.
Gerard v. Ives, 78 Conn. 485, 62 A. 607.
Decree of distribution held proper as to
various items. Brown v. Brown [S. C] 54 3
B. 838.

94. The administrator must distribute the
residue of the estate among those entitled to
it under the direction of the court and ac-
cording to law. Mefford v. Lamkln [Ir.d.
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parties in interest as then existing, and the probate court has no jurisdiction to

order payment to a devisee or legatee whose right to participate has passed by the

judgment of a court of competent jurisdiction to a third person not a party to

the order of distribution."^ So too, a decree of a court of general jurisdiction as

to the ownership of the proceeds of a life insurance policy is conclusive on the dis-

tribution of the fund in the probate court.°° The Indiana statute authorizing the

administrator to pay the moneys held by him into court for distribution was enacted

for his convenience and security, and he cannot by virtue of its provisions relieve

himself from the obligations imposed by the acceptajice of his trust."'

The validity of contracts between the heirs and distributees affecting the

manner of distribution,"^ the effect of the assignment of shares to third persons,""

and the jurisdiction of the probate court to pass on such matters,^ are treated in

other sections.

The distribution of and succession to personalty, wherever situated, is gov-

erned by the laws of the decedent's domicile.^ The validity of payments on behalf

of minor legatees^ is ordinarily to be determined by the law of their domicile.^ As
a general rule assets remaining in the hands of an ancillary representative after

paying the claims of local creditors will be transferred to the place of the domicile

for distribution.* The courts of a state other than the domicile may, however,

alter the payment of costs and debts, administer and distribute the personal es-

tate within their jurisdiction according to the laws of the domicile.'

Distribution in Icind" is generally allowable with the consent of the interested

parties.''

Procedure to oltain order for final distribution.^—The distribution, when the

petition therefor is not filed with the final account, is a separate and, to some ex-

tent, an independent proceeding, jurisdiction being acquired by the filing of a

App.] 76 N. B. 1024; Id., 77 N. B. 960. One
claiming share of estate as a bastard child
of an intestate can only recover on clear
and convincing evidence "where claim "was

repudiated by decedent during his lifetime.

In re Dundas' Estate, 213 Pa. 628, 63 A. 45.

95. Order directing payment to legatee held
not to protect administrator against "whom
judgment had been rendered as garnishee in

action against legatee by third person. Gel-
ger V. Gaige [Iowa] 105 N. "W. 1007.

96. While the orphans' court can alone
distribute the proceeds of an Insurance pol-
icy belonging to the estate of a decedent and
in the hands of her administrator among
those entitled to receive them, it cannot
award the fund to a claimant whose claim
has, been adversely passed upon by a court
of competent jurisdiction to which he, in a
proper proceeding before it, submitted the
same. In re Shortlidge's Estate [Pa.] 64 A.
318. Decree of common pleas that assignee
for creditors of the insured Tvas not entitled
to the fund held conclusive. Id.

97. Burns' Ann. St. 1901, § 2557. Mefford
V, Lamkin [Ind. App.] 77 N. E. 960; Id., 76
N. E. 1024. Validity of subsoijuent order of
distribution is unaffected by such payment.
Id.

98. See § 17, post.

99. See § IS, post.

1. See § 2, ante.
2. Distribution by ancillary administrator.

Ttader v. Stubblefleld [Wash.] 86 P. 560.

3. Transfer In District of Columbia of

property there situated to father of minor
legatees residing in Louisiana held valid and
binding on minors where under laws of
Louisiana the father was fully empowered
to collect and receive same, tliough father
was resident of Virginia under whose laws
he would not have been entitled to receive
it without an order of court, it not appearing
that there were any creditors in Virginia.
Darlington v. Turner, 202 U. S. 195, 50 Law.
Ed. .

4, 5. Rader v. Stubblefleld [Wash.] 86 P.
560.

6. See 5 C. I* 1264.
7. Where there were no debts and no

charges which will directed should be paidm money, held that executrix -Was not bound
to sell stocks purchased by testator for in-
vestment purposes and bringing a fair profit,
but could, by analogy to Code, § 3364, relat-
ing to estates of Intestates, hold them tor
distribution in kind. In re Fisher's Estate,
128 Iowa, 626, 104 N. W. 1023. Where estate
held majority of stock in a corporation and
it was agreed that it would not be advisable
to sell it, held that it was proper to order dis-
tribution thereof whereby control came into
hands of relatives of minor heir, who was
entitled to most of It, who were friendly to
her interests and there was no showing that
they were incapable of managing the cor-
poration, it appearing that the administra-
trix had used the property of the estate to
further her own Interests. In re Schroeder,
99 N. T. S. 176.
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proper petition and the giving of the required notice.* The proceeding to obtain

a decree of distribution is not a suit between parties, but in the nature of a pro-

ceeding in rem settling the rights of the parties, and is simply declarative of those

rights.^" Hence the parties may be bound by a reasonable coiastruCtive notice.^^

In New York, surplus moneys arising on a foreclosure sale which have been paid

into court can only be distributed after citation of all persons entitled to share

therein, unless there is pending a proceeding for the sale of realty to pay debts, in

which case ,the decree must provide for its payment to the administrator.^"

AdjvMment of s/iares.^'-^Debts due by distributees should ordinarily be de-

ducted from their distributive shares,** and this is equally true whether such in-

debtedness existed before the death of the deceased or arose thereafter,^^ and regard-

less of the solvency or insolvency of the distributee.^' The rule applies only where

the distribution is to be made out of the general assets of the estate,^^ and in some •

states only in the distribution of personalty.^* In New York the usual rules as to
' what may be the subject of a counterclaim apply in an action by the assignee of a

a See 5 C. L. 1265.
». Where separate petition for distribu-

tion was filed and proper notjce was given,

and it was made to appear by the record that
no account was really necessary and that it

had been waived by the sole party interested,

irregularity in making distribution before
account was filed held cured as to such party,

and, there being no objection or appeal by
any other person, the decree was valid and
secure against collateral attack. Middlecoff
V. Superior Ct. [Cal.] 84 P. 764. Where the
administrator files his final account showing
the balance for distribution and notice there-

of is given according to law, the court there-

by acquires jurisdiction over the matter of

the distribution of such surplus as an in-

cident to final settlement. Statements in

report as to who are heirs at law are ger-

mane to the final settlement. MefEord v.

Lamkin [Ind. App.] 76 N. E. 1024; Id., 77 N.

E. 960.
10. In orphan's court. Bayley v. Bayley

[N. J. Eq.] «3 A. 11.

11. Notice given in accordance with re-

quirements of Cal. Code Civ. Proc. §§ 1633,

1634, by posting notices in three public
places 10 days bafore hearing, held not un-
reasonably short. Goodrich v. Ferris, 145 P.

844. Giving of such notice held to constitute

due process of law without regard to resi-

dence of interested parties. Id.

12. Code Civ. Proc. § 2799. In re Schuess-
ler's Estate, 49 IVCisc. 203, 98 IST. T. S. 939.

Petition reciting that certain persons are
heirs at law and that certain others claim to

be creditors held insufficient in failing to

show affirmatively that they were the only
persons entitled to share in the distribution
of the proceeds. Id.

13. See 5 C. L. 1266.

14. Weaver v. Gray [Ind. App.] 76 N. E.
795; Lambright v. Lambrjght [Ohio] 78 N.
E. 265. A debt due from an heir, legatee, or
creditor is an asset of such estate, and, where
the distributive share of such heir or legatee,
or the claim of such creditor, is equal to or
greater than his indebtedness to the estate,

the representative should charge himself
with and account for the full amount of the
same. Id. Decedent was secondarily liable

as surety for his son on certain unpaid ob-
ligations. Son, who was insolvent, was ap-

pointed administrator and paid such obliga-
tions out of the assets of the estate and
claimed and was allowed credit therefor. He
did not charge himself with, or account for,
his resulting debt to the estate, but his ac-
count showed that he retained and paid out
to himself as distributee, and for fees, etc., a
sum in excess of the amount thereof. Held
that he should be charged with the amount
of such debt as assets of the estate in his
hands for distribution according to law. Id.
Where land of a decedent has been ordered
sold in a partition proceeding between heirs,
and the respective interests of the parties de-
termined and an order made for distribution,
a debt due the estate from one of them may
be deducted from his share of ,the proceeds.
Barnett v. Thomas, 36 Ind. App.' 441, 75 N. B.
868.

15. Lambright v. Lambright [Ohio] 78 N.
E. 265.

le. Lambright v. Lambright [Ohio] 78 ^7.

B. 265. Right to offset judgment against
widow owned by estate against her distrib-
utive share does not depend on her insolv-
ency. In re Angle's Estate, 148 Cal. 102, 82
P. 668. Where administrator obtained a de-
cree foreclosing a mortgage executed by
decedent's widow on her interest in land be-
longing to the estate and subsequently as-
signed to the estate with the debt secured
thereby, and pending an appeal therefrom,
regularly sold the Interest of decedent in the
mortgaged premises, which sale was subse-
quently confirmed, held that the sale did not
operate as a payment of the mortgage debt,
but merely transferred estate's security to
her interest in the proceeds of the sale. Id.

17. Under Burns' Ann. St. § 2642, husband
held entitled absolutely to one-third of de-
ceased wife's realty free from wife's debts
contracted after marTiage, and on sale of such
land by administrator for purpose of di-
vision between him and person entitled to
other two-thirds, the administrator was not
entitled to deduct from husband's share of
the proceeds a sum sufficient to reimburse
him for funeral expenses paid by him for
which he had recovered a Judgment against
the husband, s&ch share not being a part of
the assets of the estate. Weaver v. Gray
[Ind. App.] 76 N. E. 795.

18. The distributive share due an heir
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li?gatee to recover the legacy.^" The fact that the decree of distribution awards a

uote to one of the joint makers thereof does not operate as a payment of the note

in full or as an extinguishment of the obligation of the other joint maker for his

proportion of the amount due thereon.^" The distributee must also account for ad-

vancements received by him from the decedent,^^ and for partial distributions and

anticipations.^^

Interest on legacies}^—The law of the place of decedent's last domicile gov-

erns in determining whether or not interest shall be allowed on pecuniary legacies."*

Unless a difEerent time for payment is fixed by the will,"^ they ordinarily draw in-

terest after one year from the death, of the testator."' The rule is not changed by

reason of the fact that the settlement of the estate is delayed by a contest over the

allowance of the will which was participated in by the legatees claiming the ,in-

• terest."^

Setting out and retaining funds and p-ecedent interests."^—On distribution

pending an appeal from a decision that a legacy is not subject to the transfer tax,

a sum equal to the amount of the tax will be retained."' A suiEcient sum should
be set apart to pay annuities provided for by the will,^" and the corpus should be
paid to the legatees entitled thereto on the expiration of the annuities.^^ Repre-
sentatives paying annuities which the will provides are to be paid out of income
thereby estop themselves from denying the receipt of income applicable to that
purpose.^^ Unless personalty bequeathed to one for life is turned over to the life

from personal estate may be applied by the
administrator in payment of a debt due the
estate by the heir (Marvin v. Bowlby tMicli.J
12 Det. Leg-. N. 723, 105 N. W. 751), but tht
distributive share of the realty of an heir,

debtor to the estate of his ancestor, is not
oharg-eable -vvith such indebtedness either as
against the land or the proceeds of the sale
thereof in the hands of the administrator
(Id.). Indebtedness must be collected in

same manner as other debts due the estate,
even though heir is insolv>5nt. Id.

19. In action by assignee of legatee to
recover legacy due to assignor and payable
out of assets generally, held that executor
could not set off a claim arising from the
fact that after he had reduced assets to pos-
session the assignor of the plaintiff had for-
cibly taken and converted a portion thereof.
Is not connected with subject of action with-
in meaning of Code Civ. Proc. § 501. Leh-
leuter v. Shano, 49 Misc. 99, 96 N. Y. S. 716.

20. In view of Code Civ. Proc. § 1543, pro-
viding that a release of one or more of sev-
eral joint debtors does not extinguish the
obligation of any of the others, unless they
are mere guarantors. Bnscoe v. Fletcher, 1

Cal. App. 659, 82 P. 1075.
21. See § 17 B, post. As preliminary to

the distribution it is the duty of the orphans'
court to settle all questions of advancements
or debts that are to stand for advancements.
Whether distributee has rendered himself
liable for rents and damages by holding
property beyond time fixed by Vfill for its
sale. In re Alexander's Estate, 214 Pa. 369,
63 A. 799.

22. Advances to the widow as a part of
her distributive share should not be included
in the final account, the administrator being
only entitled to reimbursement out of her
share when distribution is ordered. Blizalde
v. Murphy [Cal. App.] 87 P. 245.

S3. See 5 C L. 1266.
24. In re Kucielski's Estate, 49 Misc. 404

99 N. T. S. 828.
23. Where will provided that legacies

should be paid not later than six years after
testator's death, held that they did not bear
interest until the expiration of that time.
Bank of Niagara v. Talbot, 110 App. Div. 519
96 N. T. S. 976.

2C. Rule not changed by reason of the fact
that the statute does not fix a time for pay-ment or forbid payment before a specified
time, but authorizes court to fix a time which
shall not exceed a year in the first instance,
and provides for an extension when circum-
stances require it. Woodward's Estate v.
Holton, 78 Vt. 254, 62 A. 718. Interest al-
lowed on legacy from one year from date of
testator's death, where executor, who was
residuary legatee and devisee, had ample
funds and only deferred payment so that he
could hold realty for better prices. German
Pioneer Verein v. Meyer [N. J. Eq.] 63 A.
835.

27. Woodward's Estate v. Holton, 78 Vt.
254, 62 A. 718.

28. See 5 C. L. 1267.
29. In re Kucielski's Estate, 49 Mlsc 404

99 N. T. S. 828.
30. Should be transferred to executors as

trustees. Harris v. Ingalls [N. H.] 64 A.
727. Duty to set apart fund and pay income
to widow as prescribed by will. Arrange-
ment between widow and son, who were
executors, whereby latter was permitted to
retain realty, held not to entitle her on
subsequent sale of realty, to have arrears
of income made up out of corpus of result-
ing fund contrary to terms of will. In re
Hawley, 108 App. Div. 185, 96 N. T. S. 61.

31.
, Harris v. Ingalls [N. H.] 64 A. 727.

32. Where annuities were payable only
out of income derived from the estate after
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tenant on Kis giving suffidienf security, it is the duty 'of the executor to invest the

'

Fame and pay him the income.^'

Refunding londs.^^—Life tenants before receiving the property should or-

dinarily be required to give bond to the remaindermen that it will be forthcoming

at the termination of the particular estate,"* but this does not apply where the life

tenant is authorized to use.the principal.'^ No bond should' be required from one

to whom the will gives a defeasible fee.^^

Suits for payment of shares or settlement.^^—In some states legatees and dis-

tributees and their personal representatives^" may recover from the representative

the amounts awarded them by the decree of distribution, even though their shares

have been wrongfully paid to others.*"

Statutes in some states provide that a representative, legatee, distributee, or

creditor of a deceased person may bring a suit in equity for the settlement of his

estate.*^ In such case distribution is made on motion after notice to the parties in

interest.^^ In some states legatees or annuitants may institute proceedings to com-

pel distribution after the expiration of a year from the grant of letters.*^

A bill in chancery for distribution must show that there is a fund for distribu-

tion and complainant's right to a share thereof.** All the residuary legatees are

necessary parties to a suit in equity by two of them for the ascertainment and dis-

tribution of the residuary estate and to compel payment of tlieir legacies.*' Par-

ties suing in equity to compel payment of their legacies must include all their

claims against the estate as legatees in one suit, and will not be permitted to split

setting: aside enough money for a trust fund
and to pay certain legacies, held that by
paying such annuities the executors estopped
themselves from denying that they had re-

ceived income applicable to that purpose, and
were not entitled to an allowance for the

pEiyments as against the corpus of the estate

which was needed to meet the trust fund
and pay the legacies. Woolsey v. Woolsey,
68 N. J. Eg. 763, 62 A. 686.

33. In proceeding for removal of executor,

where no account was rendered during life-

time of life tenant and there was no evi-

dence to show that property constituting

life legacy was turned over to life tenant,

held that executors would be deemed to have
held same in their representative capacity,

and hence it was their duty to invest same
and pay income to life tenant. In re Shel-

don's Estate, 96 N. Y. S. 225.

34. See 5 C. L. 1268.

35. Powell's Bx'rs V. Cosby [Ky.] 91 S.

W. 11S3.
36. Where testator gave property to wife,

the Inoney to be invested, and she to have
the income thereof and the right to use the
principal as she might need it, and appointed
no testamentary trustees and directed that

money be kept distinct from any she might
inherit from her father's estate, held that
she was entitled to possession of the fund
after payment of debts without giving bond.
In re Trelease's Estate, 79 Misc. 205, 96 N.

Y. 3. 31S.
37. Powell's Ex'rs V. Cosby tKy.] 91 S- W.

1133.
38. See 5 C. L. 1265.

39. Administrator of a legatee may sue

the administrator of the executrix for the

amount due the heirs of the legatee. Car-
lisle V. Farrow [S. C] 54 S. E. 766.

4*. Code Civ. Proc. § 1666. Bryant v. Mc-

intosh [Cal. App.] 84 P. 440. As where ex-
ecutor wrongfully paid amount due distrib-
utees to his attorney who pretended to also
be, but was not, the attorney for the dis-
tributees, in Violation of an agreement be-
tween all the parties that the payment was
to be made directly to them. Id.

41. Civ. Code. Prac. § 428. Guardian of
infant judgment creditor of deceased may
do so. Beddow v. Wilson [Ky.l 90 S W
228.

43. Objection that order for distribution
was made without giving distributee an op-
portunity to be heard overruled where she
hart two months' notice of motion for dis-
tribution, but filed no exception to the pro-
posed scheme of settlement, and was heard
by attorney who presented no objections to
the decree. Brown v. Brown [S. C] 54
S. E. 838. Fact that notice of motion for dis-
tribution was addressed to "the heirs at
law" of decedent instead of to the "legatees
and devisees under the will" of decedent held
hot to render It insufficient, particularly
where they were parties to the suit. Id.

43. Bill in chancery for the construction
of will and to determine the amount to which
petitioner was entitled under a provision for
her "comfortable support" held not a pro-
ceeding by a legatee or annuitant to compel
distribution within Code 1892, § 1961, auth-
orizing such proceedings at any time after
expiration of 12, months from the grant of
letters. Owens v. Waddell [Miss.] 39 So
459.

44. Mcintosh Bros. v. Rutland [Miss.] 41
So. 372; Bill by assignee of husband's inter-
est in proceeds of sale of timber, which were
only assets of deceased wife's estate, held
sufficient. Id.

45. Wyckoft V. O'Nell [N. J. Bq.] 63 A.
982.
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them up into several suits.*' Since the representative is a trustee of the funds

shown by the decree of distribution to be in his hands, limitations do not run against

the distributees.*^ Mere delay is not necessarily a bar to a suit by an absentee to

recover a legacy paid to an administrator appointed for his estate.*' The court in

an action to settle the estate may order the trustee of the heirs, to whom the prop-

erty has been turned over by the commissioner and receiver, to return a part of it

on becoming satisfied that there are. not enough funds remaining on hand to pay

the debts.** The right of the legatee to follow funds of the estate into property

in which they have been wrongfully invested is treated elsewhere.^"

Partition of realty among heirs and devisees.^''^—The power given executors to

partition realty devolves upon the court if for any reason they are disqualified, un-

able, or refuse to act.^^ In Texas land is divided among those entitled thereto by a

commission appointed by the probate court.''^ In case they report that it is not

capable of division in kind the court may order it sold, no notice to the heirs of

the proceeding to sell being necessary.''* The statutory limitation as to the price

at which the land may be taken by an heir has no application to such a sale,''^ the

only restriction being that the sale must be confirmed by the court.'"' Heirs re-

taining the benefits of a sale are estopped to attack it for want of jurisdiction. °'

Decree of distribution; its form, enforcement and effect.—The usual form of

a decree of distribution is for distribution and payment of the amount remaining
unadministered to certain persona and in certain proportions.^' A person found to

have no interest in the estate cannot object to a failure to make necessary findings

or contend that those made are not supported by the evidence."' An order direct-

ing the payment of a distributive share should fix the amount to be paid.'" The

40. Cannot limit their bin to recovery of
specific legacies and interest only where they
are also residuary legatees. Wyckoff v.

O'Neil [K. J. Eq.] 63 A. 982.

47. Where it appeared from decree of dis-

tribution that 'executrix had funds In her
hands and there was nothing to show that
she had paid them to those entitled or had
done anything showing an intention to ter-

minate her trust. Carlisle v. Farrow [S. C]
54 S. E. 766.

48. Fifteen years' delay, where the exec-
utor whose duty it was to pay the legacy
was still living and no evidence had been
lost by death, no records had been .destroyed,

and there was no uncertainty in the amount
due, nor any presumption of payment. Sel-

den's Bx'r v. Kennedy, 104 Va. 826, B2 S. B.

635.
49. Where claimant became a party to an

action to settle an estate, and haying been
defeated in lower court executed a super-
sedeas bond and appealed and thereafter
an order was made directing court's commis-
sioner and receiver to turn- over property
in his hands to the trustee of the heirs.

Clinq V. Waters [Ky.] 90 S. W. 231.

50. See Trusts, 6 C. L. 1736.

51. See B C. L. 1268.

52. O'Donaghue v. Smith, 184 N. T. 365.

77 N. E. 621, afg. 85 App. Div.' 324, 83 N. T.

S. 398.

53. Administrator's written application
for appointment of commissioners held suffi-

cient under Sayles' Ann. Civ. St. 1897, art.

2154 Rye V. Guffey Petroleum Co. [Tex.

Civ. App.] 16 Tex. Ct. Rep. 739, 95 S. W. 622.

Minutes and report of commissioners held

to show that they were appointed at proper
time. Id.

54. Rye V. Guffey Petroleum Co. [Tex.
Civ. App.] 16 Tex. Ct. Rep. 739, 95 S. W. 632.

65. Limitation fixed by Sayles' Ann. Civ.
St. 1897, art. 2178. Rye v. Guffey Petroleum
Co. [Tex. Civ. App.] 16 Tex. Ct. Rep. 739,
95 S. W. 622.

56. Record held to sufficiently show con-
firmation, it being unnecessary for deed to
recite order of confirmation. Rye v. Gulfey
Petroleum Co. [Tex. Civ. App.] 16 Tex. Ct.
Rep. 739, 95 S. W. 622.

57. Where minor heirs by their guardian
actively Joined in procuring sale of home-
stead and received benefits of the same, held
that purchaser acquired an equitable title
which heirs were estopped to deny while
retaining- benefits of sale, though court had
no jurisdiction to order sale for purpose of
partition. Murphy v. Sisters of the Incar-
nate Word [Tex. Civ. App.] 97 S. W. 135.
Estoppel held to operate against heirs' claim
to their mother's interest in the property as
well as their father's where father's will
attempted to dispose of entire estate, the
application for partition and order of sal©
dealt with the property in its entirety, and
the amount paid by purchaser and accepted
by heirs was the appraised value of the en-
tire property. Id.

58. Decree held one for distribution,
though directing payment of all the re-
maining estate to the husband of the intes-
tate entitled to the same Jure mariti. Bay-
ley V. Bayley [N. J. Bq.] 63 A. 11.

59. One whom court found on sufficient
evidence had no interest in the estate, held
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conclusiveness of decrees and their immunity from collateral attack is treated in a

subsequent section."^ No execution can be issued upon a mere decree of distribu-

tion.°^ The distribution amounts merely to a conveyance from the deceased to the

distributee and the latter acquires only such title as the deceased had."' The repre-

sentative is not a necessary party to an action on an account allotted to a dis-

tributee in the partition of the estate where the estate has been fully partitioned and

the representative discharged."*

§ 13. Enforcement of orders and decrees ly attachment as for a contempt}^—
In New York a decree directing the representative to pay over money of the estate

to persons to whom it is adjudged due may be enforced by contempt proceedings."'

§ 14. Discharge of personal representatives.^''—The authority of an executor

who Ijas not resigned or been removed continues as long as there are assets remain-

ing unadministered though the estate has been' wound up."' An order approving

his final report, settling the estate, and discharging him has the effect of closing

his account only up to the time of the approval of such report,"' and does not oper-

ate to revoke an unexecuted power o:^ sale conferred on him' for the purpose of

distribution.'* The representative's discharge, until regularly set aside, precludes

the heirs from calling on him to account for profits made by him by secretly pur-

chasing' property of the estate through an agent.''^ It has been held, liowever, that

his liability for wrongfully paying the shares of certain distributees to their pre-

tended attorney is not affected by a decree discharging him from all liability to be

incurred thereafter.'^

§ 15. Prolate orders and decrees.''^—Courts having charge of the administra-

tion of estates are usually regarded as coiirts of general jurisdiction in regard to

probate matters, and hence, when such is the ease, their judgments and decrees are

as binding on parties to the proceedings and their privies/* and, until vacated or

not In a position to object that court failed

to make findings necessary to a decree of

distribution and that certain findings were
not supported by the evidence. In re Walk-
er's E3state, 148 Cal. 162, 82 P. 770.

60. Otherwise It is void. Ford v. Ford,

117 in. App. 502.

61. See § 15, post.

63. Bayley v. Bayley [N. J. Bq.] 63 A. 11.

Decree Is not one whereby money Is ordered

paid by one party to another within the

meaning of P. L. 1898, p. 785, c. 234, § 184,

authorizing the Issuance of execution by or-

phans' court, the decree referred to there-

in being one made in a proceeding in which
there are parties seeking and resisting, or

having an opportunity to resist, such decree.

Id To so construe it would nullify provi-

sions of § 172 (p. 781) requiring distributees

to give refunding bonds. Id. Bill seeking

to avoid conveyances claimed to be fraudu-

lent and subject lands conveyed to an execu-

tion issued out of orphans' court upon a de-

cree of distribution held demurrable. Id.

63. Rule applies to decree of distribution

giving property to state to which it has

escheated. Helm v. Johnson, 40 Wash. 420,

82 P. 402.

64. Hill V. Herndon [Tex. Civ. App.] 14

Tex. Ct. Rep. 19, 89 S. W. 813.

65. See 5 C. L. 1269.

66. Code Civ. Proc. § 2555. In re Strong,

97 N. Y. S. 459. Since executor is made lia-

ble for debt due him to estate as for so

much money In his hands (Code Civ. Proc.

7 Curr. L.—93.

5 2714), and decree directing him to pay
money to persons adjudged entitled thereto
Is conclusive that there are sufficient assets
in his hands for that purpose (Id. § 2552),
held that where decree on accounting charg-
ed executor with amount of his debt to es-
tate and directed him to make payments,
which he failed to do, he was properly ad-
judged guilty of contempt, unless he sus-
tained burden of showing his Inability to
pay the debt. Id. Held not necessary that
order adjudging him guilty of contempt
should contain finding that he was able to
pay. Id.

67. See 5 C. L. 1269.
68. Where he had authority to sell any

part of testator's realty, held that he could
direct sheriff's deed, to which testator wag
entitled, to a third person, though testator
had been dead 16 years and his estate had
been wound up. Reeve v. North Carolina
Land & Timber Co. [C. C. A.] 141 P. 821.

69. Is void as to unsettled portions of the
estate, Starr v. WUloughby, 218 111. 485
75 N. E. 1029.

ro. Starr v. WUloughby, 218 111. 485, 75 N
E. 1029.

71. Wicker v. Howard [Ga.] 54 S. E. 821.
72. Code Civ. Proc. § 1697. Bryant v. Mc-

intosh [Cal. App.] 84 P. 440.
73. See 5 C. L. 1269. See, also. Judgments,

6 C. L. 214; F-ormer Adjudication, 6 C. L. 1602.
74. See, also. Former Adjudication, 5 C.

L. 1502.
Settlemeut and allowance of nccountas
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, reversed, set aside, or modified on appeal, as conclusive as to matters necessarily in-

Tolved in the determination of the questions passed upon/^ as those of any other

SurelSes who do not appear after due notice
of proceedings (or final settlement and take
BO part therein until after the period for ap-
peal has elapsed are concluded by the judg-
ment therein. State v. Goggin, 191 Mo. 482,
SO S. W. 379. Judgment rendered against ad-
ministrator on final settlement held not con-
elusive on estate of deceased surety who died
three years before notice of the proceedings
was given or judgment was rendered where
there was no administrator of surety's estate,

M. On application for order directing ad-
ministrator to pay judgment creditor where
administrator admitted that assignment of
distributive share on "which judgment was
based was made and filed prior to the final

acconriting, thereby in effect admitting that
the assignee was a proper party thereto, held
that burden was on him to show that as-
signee was bound by the decree on the ac-
counting by reason of being a party thereto
or because served with proper notice thereof.
In re Weil's Estate, 110 App. Div. 67, 96 N.

T. S. 1017. Distributees sought to have ac-
count of executor surcharged on account of

rent claimed to be due and owing to estate
from another distributee because of his al-

leged occupancy of realty after period fixed

by will for its sale but which accountant
bad failed to collect, and for damages as "well

on account of his retention of the premises.
Held that decree refusing surcharge on
ground that no legal liability on the part of

the distributee was' shown was a bar to an
action at law by exceptants against such dis-

tributee to recover the same rents and dani-
ages, and such an action in the name of the
executor would be enjoined by the orphans'
court. In re Alexander's Estate, 214 Pa. 369,

<3 A. 799. Distributee was a party to pro-
ceeding to surcharge accountant, since if ac-

count had been surcharged it would have
been the duty of the orphans' court to have
directed a corresponding deduction from dis-

tributive share of the distributee. Id.

Procceflinn^'s to sell realty: An order of

the ordinary granting the administrator
leave to sell land for the purpose of making
distribution is not conclusive on the heir as
to the necessity for the sale where he was
not served with personal notice of the ap-
plication therefor and hence in a .suit against
him by the administrator to recover land in

bis possession for the purpose of making
such sale he may attack such order by show-
ing that such notice was never served on him,
though it appears that the usual citation was
published according to law. Civ. Code 1895,

5 3S58 construed. Park v. Mullins, 124 Ga.
1072, &3 S. B. 568. The order is even in such
ease,, however, prima facie evidence of the
necessity of a sale for distribution, but such
evidence may be overcome by any compe-
tent evidence showing that there is no ne-
cessity for a sale, the burden of proof be-
ing on the heir. Id.

7S. Sales of realty: On final judgment
parties to proceeding by administrator in

probate court to sell lands to pay debts must
be held to have litigated all questions that

could have been settled which were neces-

sary to a determination of the issues present-

ed. Hollingsworth v. McAndrew [Ark.] 95 S.
W. 485. The sale of the equity of redemp-
tion in mortgaged property under a general
license of the probate court does not estab-
lish the validity of the mortgages^ Marsh
y. Marsh, 78 Vt. 399, 63 A. 169.
AUonance of claims: As a general rule

the allowance of a claim is a Judgment,
which becomes final when not appealed from,
and is conclusive on final settlement, but
this is not true where court had no jurisdic-
tion to make the allowance. Ivie v. Ewing
[Mo. App.] 96 S. W. 481. Cdmmissioners of
claims act in a judicial capacity when trying
and deciding claims which they are author-
ized to try and decide, and their action is
final when not appealed from. Flvnn v.
Lorimer's Estate, 141 Mich. 707, *12 Det Leg
N. 629, 105 N. W. 37. Allowance is conclu-
sive against the estate and all persons who
had an opportunity to be heard where they.
had jurisdiction. Chapoton v. Prentis
[Mich.] 13 Det. Leg. N. 186, 107 N. W. 879.
Order erautin^ leave to issue executions

Under Code Civ. Proc. § 2552, order of sur-
rogate granting leave to a petitioner to is-
sue execution upon a judgment against an
administrator is, except on appeal therefrom
conclusive evidence that there are suflScient
assets in administrator's hands to satisfy
the judgment. In re "Weil's Estate, 110 App
Div. 67, 96 N. T. S. 1017.
Settlement and alloivance of accounts:

The approval of the executor's final report
and the entering of an order declaring the
estate settled is not conclusive of the valid-
ity of the will, or a bar to a suit to contest
it. Stuckwisch v. Kamman [Ind.] 77 N. E.
349. In view of statute giving right to con-
test within three years and statute authoriz-
ing settlement of estate at expiration of one
year after granting of letters. Foley v.
O'Donaghue [Ind.] 77 N. E. 352. A final de-
cree by the orphans' court upon the account-
ing of the representative is conclusive as to
the distribution of the estate. P L 1S98 p
761, § 127. WyckofE v. O'Neil [N. J. Eq.]' 63
A. 982. Decree settling accounts of execu-
tor in which he was allov/ed an amount paid
a deceased coexecutrix in settlement of her
claim against the estate, held conclusive, un-
der Code Civ. Proc. § 2742, in a proceeding
for his remova,l that such item was correct.
In re Sheldon's Estate, 96 N. T. S. 225.
Decree of distribution: Under Code Civ.

Proc. § 2743 is conclusive of status and owner-
ship of stock issued by company to represent
its surplus earnings so As to bar subsequent
action by legatee of life tenant to recover
it from remaindermen on ground that it was
a dividend belonging to the life tenant.
Chester v. Buffalo Car Mfg. Co 183 N T
425, 76 N. E. 480. In action by' legatee of
life tenant to recover from other remainder-
man certain stock distributed by company,
pursuant to an agreement to increase stock
to dispose of surplus earnings, on theory
that such stock was a mere dividend belong-
ing to the life tenant, held that legatee,
who was also an executor of the original
will and had held stock either individually
or in his repesentative capacity during all
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court. The existence of all facts necessary to give jurisdiction will be presumed
until the contrary appears/" and such judgments cannot be collaterally attacked"

the time covered by the controversy, could
not contend that he was Ignorant of the fact
that company had claimed the right to con-
vert surplus into capital. Id.

Discharge of representative: Judgment of
court of ordinary, which is regular upon its

face, is conclusive until duly set aside, either
on motion in court in which It was render-
ed, or in an equitable proceeding instituted
in the superior court. Summerlin v. Floyd,
124 Ga. 980, 53 S. E. 452. Civ. Code 1895, §

3511, providing that a discharge obtained by
an administrator by means of any fraud
practiced on the heirs or the ordinary is v-oid

and may be set aside on motion and proof of
fraud, does not change this rule, the word
"void" meaning "voidable" In a proper pro-
ceeding to set it aside. Id.

76. See, also. Judgments, 6 C. L. 214. Ford
V. Ford, 117 111. App. 502; Desloge v. Tucker,
196 Mo. 587, 94 S. W. 283; Ferguson v. Fer-
guson, 3 Ohio N. P. (N. S.) 549. The follow-
ing are not jurisdictional facts: The reasons
for the removal of an administrator under
Rev. St. § 6017, the qualification of his suc-
cessor under §§ 6005, 6018; the latter's fail-

ure to file a complete statement of the value
and nature of the estate to be administered;
and in actions to sell real estate, that evi-
dence was heard therein finding it neces-
sary to sell. Nor is it necessary that such
facts afflrmatively appear in the journal en-
tries to sustain their regularity In proceed-
ings on error. Id.

Appointment of representative: Existence
of everything necessary to give validity to
appointment of administrator de bonis non
which the record does not contradict will be
presumed. Smith v. Alexander [Ala.] 42 So.

29. Will be presumed that person applying
for removal of administrator was a person
authorized by statute to do so, and that court
acquired jurisdiction of administrator's person
though record, shows that no citation was
served or publication made where it does not
appear that citation and publication were
not waived. Id. Court having jurisdiction of
both the estate and the executrix, order
appointing her successor has the solemnity
of a judgment, and, when collaterally at-
tacked, every fact necessary to support the
order, and which is not actually negatived
by the record, will be presumed in its favor.
McKenna v. Cosgrove, 41 "Wash. 332, 83 P.

240.

Sales of realty: Order directing sale of

homestead. Murphy v. Sisters of the Incarnate
Word [Tex. Civ. App.] 97 S. W. 135. There
being no competent evidence in the record
negativing the statement of the petition for

the sale that the lot sold was all the prop-
ert/ belonging to the estate, it will be pre-

sumed in aid of the proceedings on collateral

attack that there was no other realty. Mc-
Kenna V. Cosgrove, 41 Wash. 332, 83 P. 240.

Mere fact that another lot was included in

inventory held not to establish that it be-
longed to the estate. Id. Oral testimony
of witness that he understood that another
lot belonged to the deceased held incompe-
tent to establish that fact. Id. Sale of land
specifically devised to pay debts having been

made under order of court having Jurisdic-
tion over the estate, held that it T^ould be
presumed in aid of the proceedings on col-
lateral attack, and in the absence of posi-
tive facts appearing in the record to the con-
trary, that the court was advised that there
was no personal property which had not been
already properly applied, the petition for the
sale stating that there was no personalty.
Id. There being nothing in record to the
contrary, will be presumed in collateral pro-
ceedings that a mortgage by the executrix
was regularly and authoritatively executed
in behalf of the estate. Id. Attack on sale
on appeal from order confirming It is not col-
lateral in strict sense, though appeal lies
from order directing sale and none was tak-
en, and hence question of jurisdiction to
make original order of sale may Be raised.
Desloge v. Tucker, 196 Mo. 587, 94 S. W. 283.

Partition of realty: Would be presumed
that heirs were properly served, where con-
trary did not appear. Rye v. Guffey Petro-
leum Co. [Tex. Civ. App.] 16 Tex. Ct. Rep.
739, 95 S. W. 622.
Decree of distribution: WiU be presumed,

in support of a decree of distribution made
by a court of competent jurisdiction distrib-
uting personalty to an association upon a
specified use and trust, that the association
had power to accept, and was competent to
act as trustee. Kauffman v. Foster [Cal.
App.] 86 P. 1108.

77. See, also. Judgments, 6 C. L. 214.
Appointment of representative: The dis-

trict court being a court of general jurisdic-
tion and possessing exclusive jurisdiction in
probate matters (Rev. St. 1899, § 4531), its
judgments in probate matters are not sub-
ject to collateral attack unless absolutely
void, and where merely voidable because of
irregularities will be presumed valid until
set aside in a direct proceeding for that
purpose. Rice v. Tilton [Wyo,] 82 P. 577.
Order appointing administrator reciting that
proof of notice was made held not subject to
collateral attack for failure to mail notice
to executor of will as required by Rev St
1899, § 4577. Id. Validity of grant of let-
ters cannot be inquired into in action by
administrator. Reiter-Conley Mfg. Co v.
Hamlin [Ala.] 40 So. 280; Bowden v Jack-
sonville Electric Co. [Fla.] 41 So. 400-
Thomas v. Waters, 122 111. App. 434. Issuing
of letters by clerk of superior court, for
failure to require bond. Plemmons v. South-
ern R. Co., 140 N. C. 286, 52 S. E. 953. Where
petition for administration on estate of a
nonresident alleged the existence of proper-
ty in the county, question of its existence
there was a jurisdictional fact to be deter-
mined by the' court to which the application
was made, and its decision thereon was not
open to collateral attack on application for
a writ of prohibition to prevent the court of
another county from assuming jurisdiction
over the estate. Dungan v. Superior Court
[Cal.] 84 P. 767. Under Rev. St. 1898 §
3819, authorizing the court to grant adm'in-
istration of the estates of persons who die
"leaving property in this state" in certain
cases, held that court has jurisdiction to de-
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except for want of jurisdiction apparent on the face of the record,'^' or for fraud

termlne whether a decedent left property In

the state, and the appointment of such ad-
ministrator is conclusive of this question in
a collateral action. Jordan v. Chicago &
N. W. R. Co., 125 Wis. 681, 104 N. W. 803.

Where petition for appointment was regu-
lar in form and there was an estate within
the jurisdiction of the probate court, its de-
termination that a creditor was entitled to
letters is not open to collateral attack. Ack-
erman v. Pfent [Mich.] 13 Det. Leg. N. 647,
108 N. W. 1084. One sued by an adminis-
trator de bonis non cannot In such suit col-
laterally attack his appointment on the
ground that it was made after the expiration
of the time fixed by statute, when that fact
does not appear on the face of the appoint-
ment, but remedy is by a proceeding in the
county court for a revocation -of the ap-
pointment. Gallatin Turnpike Co. v. Pur-
year [Tenn.] 92 S. W. 763. In action by
administrator where certified copy of entire
record down to and including letters was
admitted without objection for purpose of
establishing his representative capacity, held
that it was proper to refuse to allow plain-
tiff to be asked on cross examination if he
had been sworn in. Nickles v. Seaboard
Air Line R. Co. [S. C] 54 S. E. 253. The rule
»that the authority of the public adminis-
trator to take charge of the estate of the
deceased cannot be questioned in a collat-
eral proceeding does not prevent one sued
for conversion of stock in a foreign corpora-
tron alleged to belong to the estate from
claiming that the stock of which he holds
the certificates was never in the state and
hence does not belong to the administrator.
Richardson v. Busch [Mo.] 95 -S. W. 894.

Unnecessary recitals are not part of the
judgment within the rule prohibiting col-

lateral attack. Fact that order admitting
will to probate and appointing executor re-

cited that will provided that no further ac-
tion be.taken in county court other than the
probate of the will and the appointment of
the executor and the filing and approving
of an inventory and list of claims, held not
conclusive in action of trespass to try title

as to executor's right to sell land of the
estate as independent executor v/ithout an
order of the county court- Gray v. Russell
[Tex. Civ. App.] 14 Tex. Ct. Rep. 836, 91 S.

W. 235.

Widow's alloTrancei Order making an al-
lowance being final and appealable, it be-
comes final and conclusive unless appealed
from v/ithin 60 days, and cannot thereafter
be collaterally attacked. In re Dougherty's
Estate [Mont.] 86 P. 38.

Setting aside homestead: Judgment of
probate court setting aside homestead to
widow before any grant of administrator
held not subject to collateral attack In ac-
tion of ejectment by the administrator,
where petition under which proceedings
were had contained all necessary averments
to give court jurisdiction under Code 1896,
§§ 2070, 2097, and its 'subsequent proceedings
and orders in all respects conformed to the
statutory requirements. Jenkins v. Clisby
[Ala.] 39 So. 735.

Allowance of claims i Order allowing a

claim Is in effect a judgment and is not open
to collateral attack on the ground that the
statute of limitations had run against it
before Its allowance. Van Dusen v. Topeka
Woolen Mill Co. [Kan.] 87 P. 74.

Sales of realty: Where record recited a
compliance with Code 1896, § 167, as to tak-
ing testimony In support ol petition for
sale of land for payment of debts and other
jurisdictional facts, held that failure to
make an heir a party to the proceedings for
the sale was a mere Irregularity which did
not vitiate the sale or affect the title of the
purchaser and was not available to such
heir upon a collateral attack upon the sale
in an action of ejectment brought by him
against one claiming under the purchaser.
Haynes v. Simpson, 143 Ala. 554, 39 So. 352.
Proceedings whereby land was sold and pro-
ceeds applied to payment of debt secured
by mortgage executed by executrix not be-
ing shown by face of record to have been
void, their regularity held not subject to
collateral attack as against a bona flde pur-
chaser. McKenna v. Cosgrove, 41 Wash. 332,
83 P. 240. Petition in county court objecting
to confirmation of sale on ground that claims
for payment of which it was ordered were
barred by limitations when allowed and ap-
proved held not a collateral attack on judg-
ment of that court approving such claims
and ordering them paid. Smart v. Panther
[Tex. Civ. App.] 15 Tex. Ct. Rep. 448, 95
S. W. 679.
Orders on aceonnting and settlement: The

judgment on final settlement Is conclusive
against collateral attack and a bar to the
recovery of a distributive share by an heir
omitted therefrom. Mefford v. Lamkln [Ind
App.] 76 N. E. 1024; Id., 77 N. B. 960. Order
of probate court approving administrator's
account, charging him with interest on
funds remaining In his hands after the ex-
piration of 2 years and 6 months from the
date of his letters, and determining the
amounts to be paid by him to attorneys and
distributees, which was never appealed from
or set aside, held binding and conclusive on
administrator and his sureties in a suit on
his official bond. McDonald v. People [111.]
78 N. E. 609. Order allowing an account is
appealable, and after the lapse of 60 days
becomes final and conclusive, so that no
item allowed therein can be called in ques-
tion upon the settlement of a subsequent
account. Code Civ. Proc § 2795. In re
Dougherty's Estate [Mont.] 86 P. 38.

Partition of realty: Probate court being
given by statute general jurisdiction over
the partition of estates of decedents. Its or-
der within the scope of Its jurisdiction can-
not be declared void on collateral attack,
simply because the prescribed procedure,
which may be waived by the interested par-
ties, has not been strictly, followed. Rye v.
Guffey Petroleum Co. [Tex. Civ. App ] 16
Tex. Ct. Rep: 739, 95 S. W. 622. Judgment
of probate court approving and acting on
report of commissioners appointed to par-
tition realty recommending a sale on ground
that it could not be divided fairly by a divi-
sion in kind held not open to collateral at-
tack in action to try title. Id. Fact that
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or collusion.''' Any judgment or decree is admissible on collateral matters even

as against persons not parties thereto, though it is not conclusive as to them.^"

The right of the court to vacate or modify its decrees depends upon the statu-

tory provisions of the various states.^^ Decrees and judgments should not be opened

judgment was premature (Id.), that order
did not require commissioners to distribute
personalty and bring advancements into
hotchpot (Id.), and that no guardian ad litem
was appointed for minor heir who had no
general guardian, held not to render pro-
ceedings void on collateral attack (Id.).

Distribution, etc.: Decree of California
superior court distributing estate, made aft-

er statutory notice and not appealed from,
held conclusive upon all Interested parties

as to who was entitled to take. Goodrich
V. Ferris, 145 F. 844. County court being one
of general jurisdiction witti reference to

probate matters, its orders are binding on
collateral attack unless record affirmatively
shows want of jurisdiction. Wallace v.

Turner [Tex. Civ. App.] 89 S. W. 432, afd. on
other grounds 14 Tex. Ct. Rep. 977, 92 S. W.
31. Orders are binding until vacated or re-

versed in a direct proceeding for that pur-
pose. Id. Effect of order closing estate

was to determine that It was fully adminis-
tered, and it could not be collaterally at-

tacked for error in that regard. Id. Judg-
ment ordering administration closed held

not void because no citation had been issued

and no notice published of the presentation
of the final account. Id.

78. Persons collaterally attacking the ap-
pointment of an administrator de bonis non
cannot succ^d unless the record affirmative-

ly shows that the court was without Juris-

diction to make It. Smith v. Alexander
[Ala.] 42 So. 29. 'WTiere petition of the ad-

ministrator de bonis non for sale of lands

to pay debts was attacked on the ground
that the record affirmatively showed that

there was no vacancy in the administration

when the appointment was made, held that

the attack was a collateral one. Id. There
being no statutory authority for appointing'

a corporation as administratois action of pro-

bate court in attempting to appoint one was
a mere nullity and order of appointment

could be attacked in suit by appointee.

Continental Trust Co. v. Peterson [Neb.] 107

N. W. 786. "Where petition and summons in

special proceeding for sale of realty to pay

debts named widow and heirs at law of

decedent as parties but failed to name the

devisees under his will, which had been ad-

mitted to probate, and record did not show
that devisees or anyone representing them

had been served, held that decree ordering

sale was an absolute nullity as to them and

could be collaterally attacked by them in

action of ejectment to recover the land from

the purchaser, though it recited that defend-

ants were duly served and failed to appear.

Card V. Finch [N. C] 54 S. E. 1009.

79. See 5 C. U 1273, n. 66.

80. In action by administrator of a lega-

tee against the administrator of the execu-

trix to recover the amount due the heirs of

the' legatee, held that the decree of the pro-

bate court determining the amount due the

legatee and directing the executrix to pay

it was admissible to show that the executrix
held at least that amount at that time. Car-
lisle V. Farrow [S. C] 54 S. B. 766. Where
a judgment was obtained on a note against
an executor, and was acknowledged by him
in his accounting on his final discharge,
alloTved as a claim against the estate and
enrolled in the probate court as a judgment
on which judgment execution Issued, it is

binding on the estate and the creditor arid
is prima facie evidence in a suit by the
creditor to subject the lands of devisees to
the payment of the debt .without production
of the note. Brock v. Kirkpatrlck, 72 S. C.
491, 52 S. B. 592. In a suit by an independ-
ent executor the order of the probate court
admitting the will and appointing him is

prima facie evidence of the existence of the
facts authorizing the order. Including the
fact of the testator's death. Fischer v. Gid-
dings [Tex. Civ. App,] 16 Tex. Ct. Rep. 288.
95 S. W. 33. An order of the probate court
finding the heirship in an estate is, in an ap-
peal to the circuit court from a subsequent
order of the probate court in that estate,
prima facie evidence of the facts found. If
the party denying the heirship does not
wish to assume the burden of proof In the
circuit court, he must in probate court at-
tack the finding of heirship, and If defeated
appeal from the order malting it, or from
one refusing to vacate it. Ford v. Ford, 117
111. App. 502.

81. See, also. Judgments, 6 C. L. 214.
California: Superior court or judge there-

of has power to set aside order appointing
special administrator where it was inad-
vertently made. Raine v. Lawlor, 1 Cal.
App. 483, 82 P. 688. Decision of superior
court that order was inadvertently made
held conclusive on petition for writ of pro-
hibition revoking the order of appointment.
Id.

Georgia: Though an administrator who
lias misappropriated assets may have ob-
tained his discharge through fraud prac-
ticed on the ordinary and heirs at law, yet
the judgment discharging him cannot be set
aside at the instance of the adult heirs un-
less they attack it by a proceeding com-
menced within three years from the date of
its rendition. Wicker v. Howard [Ga.] 54
S. E. 821.

Illinois: Probate court has jurisdiction
to set aside order approving final account
of executors and discharging them, where
motion is made at same term at which order
was entered. Grlswold v. Smith [111.] 77 N.
B. 551, The courts of probate have no juris-
diction to entertain a petition in the nature
of a bill of review to set aside a decree for
constructive fraud after the lapse of the
entry term. Beavers v. Rennels, 122 111. App.
483. Until an estate is completely adminis-
tered any previous order entered therein may
be directly attacked in such court when
application is made for another order which
involves a further step in the administra-



1478 ESTATES OP DECEDEXTS § 15. 7 Cur. Law.

unless it clearly appears that substantial justice will be promoted tliereby, or that

such action is necessary to correct errors entering into the deeree.^^ Consent de-

crees cannot be set aside or vacated except for fraud, accident, or mistake.*' Stat-

utes in some states provide for actions to set aside probate decrees in certain cases.**

tion. Ford v. Ford, 117 111. App. 502. No
notice need be given to the widow, heirs,
and legatees of a motion by one of the ex-
ecutors to set aside an order approving the
final account of the executors and discharg-
ing them, and to malie him an allowance of
fees. Grisv.'old v. Smith [111.] 77 N. B. 551.

Attorney held to represent heirs and lega-
tees as well as executors, so that notice to
him "was sufficient in any event. Id.

Minise»ota: A final decree of tlie probate
court assigning realty to the heirs may be
vacated and set aside by such court on the
ground of fraud (In re Kenny's Estate
[Minn.] 106 N. W. 344), but to justify such
action as against a stranger to the record
who purchases the property from one of the
distributees, the purchaser must be con-
nected by actual or constructive notice with
the fraud (Id.). Evidence lield insufficient

to charge purchaser with participation in

or actual or constructive notice of the al-

. leged fraud, and on vacation of decree its

rights should be protected. Id.

Missouri: Kev. St. 1899, § 214, providing
that, if any executor, administrator, heir or
creditor of an estate shall, within four
months after the allowance of a demand, file

an affidavit of himself or some credible person
stating that the affiant believes that it has
been improperly allowed and shall furnish
satisfactory evidence of that fact to the
court, and that notice has been given to the
opposite party or parties in interest, the
probate court shall vacate such order of

allowance and try the matter anew, does
not allow a party interested in the estate
who appears and contests the allowance of

a demand to thereafter move to vacate the
allowance on the same grounds on which he
contested it, but his remedy is by appeal.
Keele v. Keele, 118 Mo. App. 262, 94 S. W.
775. But an heir "whose application to be
heard in opposition to the allowance of the
claim is not concluded by the judgment of

allowance may move to vacate it un-
der such section. Id. Provision requiring
moving party to furnish satisfactory evi-

dence that the demand was improperly al-

lowed does not require such proof as would
defeat the allowance of the demand on the
merits, but only such a probable showing
against its propriety as -will convince the
covirt that the matter should be reheard in

order to be more sure of a correct result. Id.

Findings of fact in judgment vacating al-

lowance held to show that court was satis-

fled to the extent required, so that there
was no abuse of discretion in the ruling. Id.

Fact that demand was allowed by circuit
court to which proceeding' had been trans-
ferred under Rev. St.' 1899, § 1760, because
of the disqualification of the probate judge,
held not to deprive' probate court of right
to vacate allowance on motion of heir to
whom a hearing was denied where there
was no hearing on the merits. Id. Remedy
is not exclusive in case of fraud, but is

concurrent with that afforded by a suit In
equity to set aside the judgment of allow-
ance. Fitzpatrick v. Stevens, 114 Mo. App.
497, 89 S. W. 897. Probate court having
made an order allowing claim against the
individual estate of a decedent, held to have
no authority to thereafter alter judgment
entry without notice to claimant by inter-
lining provisions that all debts of decedent
not allowed against partnership of which he
was a member should first be paid, and that
claim should not be payable out of assets of
individual estate until individual debts
should have been satisfied. Ault v. Bradlev,
191 Mo. 709, 90 S. W. 775. Error held not
prejudicial where claim had also been pre-
sented and allowed against partnership es-
tate. Id.

New Tfork: Surrogate has jurisdiction to
vacate decree settling accounts of executor
and testamentary trustee for fraud or irreg-
ularity. Meeks v. Meeks, 100 N. Y. S. 667.
Complaint in action in supreme court to set
aside such decree dismissed. Id.
Texas; "Where county court closed the ad-

ministration and discharged the adminis-
trator de bonis non it had no power after
the expiration of the term to grant another
administration thereon and appoint another
administrator. "Wallace v. Turner [Tex. Civ.
App.] 89 S. W. 432, afd. on other grounds,
14 Tex. Ct. Rep. 977, 92 S. W. ^1. Claims
having been allowed and approved by court,
judgment of allowance cannot be set aside
on proof merely that they appear on their
face to have been barred by limitations, but
it must be further shown that no facts ex-
isted at time of allowance which would take
them out of operation of statute. Smart v.
Panther [Tex. Civ. App.] 15 Tex. Ct. Rep.
448, 95 S. W. 679.

82. Distributee sued surety on adminis-
trator's bond to recover her distributive
share which a previous decree of surrogate
had directed to be paid to her. Surety, who
was not cited in proceeding in which last
mentioned decree was rendered, petitioned
surrogate that It be set aside, claiming that
distributee had filed a release of her share
and that administrator had conveyed realty
to her, and that these facts showed payment
of at least a part of the claim. It appeared
that conveyance was as security for plain-
tiff's share, and that after giving release
the administrator had filed an account show-
ing a balance in his hands for distribution
corresponding with the decree entered. No
fraud or collusion was alleged, nor was
there any allegation that whole of distribu-
tee's share had been paid, or that adminis-
trator had any property from which amount
due could be collected. Held that petition
would be denied. In re Haight's Estate, 50
Misc. 238, 100 N. T. S. 488.

83. Failure to include allowance of fee
to executor In final account held ground for
setting aside order approving account and
discharging executors, where it was th»
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The'power of courts of equity to do so has already been discussed. ^^ The require-

ment of the Washington statutes that the findings of fact and conclusions of law

of the trial co'urt shall be separately stated does not apply to probate proceedings.*'*

§ 16. Appeals in prolate proceedings.^''—Appeals are generally allowed from

all final orders and decrees,^' orders affecting a substantial right and in effect de-

termining the question involved,'^ and intermediate orders involving the merits

and materially affecting the final decision/" and may be taken by any interested

party" aggrieved thereby .°^

fault of an attorney. Grtswold v. Smith
[111.] 77 N. E. 5B1.

84. Where administrator filed final report

showing that he and another were the only

heirs, which was Tieard and approved, and
procured an order of final settlement direct-

ing distribution to be made to them, held

that a third person who was in fact sole heir

and who had no notice or knowledge of the

hearing and did not appear at It, was en-

titled to have the final settlement set aside

under Burns' Ann. St. 1901, § 25B8. Mefford

V. Lamkin [Ind. App.] 76 N. E. 1024, rehear-

ing denied 77 N. E. 960. Order of distribu-

tion is as much a part of the final settle-

ment where the fund is in the hands of the

clerk as where it is retained by the admin-
istrator, the judgment being conclusive in

either event against collateral attack, and

a bar to a, recovery of a distributive share

by an heir omitted therefrom. Id.

S5. See § 2, ante.

8G. In re Farnham's Estate, 41 Wash.
570, 84 P. 602.

87. See 5 C. L,. 1274.

88. An appeal lies from a final order or

judgment of a county court in probate mat-

ters to the district court, whether it be upon

the merits or otherwise. Weeke v. Wort-
mann [Neb.] 109 N. W. 503. A writ 6f error

lies to review the decree of a court of pro-

bate in relation to a proceeding to sell real

estate to pay the debts of a decedent.

Thomas v. Waters, 122 111. App. 434. Error

does not lie to order removing administra-

tor. Ferguson v. Ferguson, 3 Ohio N. P.

(N. S.) 549.

Orders and decrees held appealable: Order

denying motion of administrator pendente

lite to require suspended executrix to make
a. settlement. Bev. St. 1899, § 278. Hanley

v. Holton [Mo. App.] 96 S. W. 691. Order

requiring a former administrator to turn

over to his successor certain money, 'claimed

by the former to have been given him by

the intestate as a gift and by the latter to

belong to the estate. Foster v. Murphy
[Neb ] 107 N. W. 843. Order denying motion

of executor to set aside order approving

final account of executors and discharging

them and to allow him fees. 1 Starr & C.

Ann St p. 345, c. 3. Griswold v. Smith [111.]

77 N B. 551. Order vacating order appoint-

ing an administrator. Code Civ. Proc. § 963.

In re Bouyssou's Estate, 1 Cal. App. 657,

82 P. 1066. Since an order refusing probate

of tlie will and an order appointing an ad-

ministrator are distinctive proceedings, an

order granting a "motion to vacate order

refusing probate of will and appointing ad-

ministrator" must be' read distributively and

regarded as severally applicable to the for-
mer orders, and appeal therefrom will not
be dismissed in so far as it is an appeal from
the order vacating the appointment of tie
administrator, there being nothing la the
bill of exceptions indicating that the ap-
pointment did not proceed upon a record
separate from that for the probate ot the
will, or that it was in any respect depend-
ent upon the order denying probate to the
will, though order vacating -last named or-
der is not appealable. Id.

Orders and decrees held not appealable:
Order simply confirming a commissioner's
report refusing to allow a claim in a suit
for a settlement of an estate. Cottrell v.
Barnes' Adm'r [Ky.] 90 S. W. 104S. Order
to show cause why attachment should not
issue against special administrator tor fail-
ing to make deposit of funds as directed, is-

sued under Code Civ. Proc. § 2679. In re
Hopkins' Will, 109 App. Div. 861, 96 N. T. S.
941.

89. Code § 4101. Order striking out re-
sistance and cross petition of administrator
to petition by state treasurer to compel fil-

ing of inventory for the assessment of In-
heritance taxes. In re Stone's Estate IlowaJ
109 N. W. 455.

90. Code § 4101. Order striking out re-
sistance and cross petition of administrator
to petition by- state treasurer to compel fil-

ing of inventory for assessment of inherit-
ance taxes. In re Stone's Estate [Iowa] 10*
N. W. 4 55.

91. A "person interested" is one who has
some legal Tiglit, or is under some legal
liability that may be enlarged or dimin-
ished by tlie decree. In re Clarke's Estate
[Vt] 64 A. 231. Administrator de bonis noa
with the will annexed may appeal from or-
der appointing an administrator for the es-
tate of one to whom he has been ordered l)y
the probate court to pay a part of the funds
in his hands, where he claims that jrerson
to whom payment was ordered made 5s not
dead, since in such case payment to latter'a
administrator would not protect him. Id.

It Is the character of the suit that deter-
mines the right to appeal, which does not
depend upon the mere naming of a pa,rty
as executor or administrator in the process
or declaration, but upon the cause ot action
developed by the pleadings, and whether
recovery is sought in a representative or
individual capacity. Williams v. Dougherty
[Ind. App.] 77 N. E. 305. Action against de-
fendant to vacate and set aside letters of
administration issued to him held one against
him in his representative capacity, though
complaint was entitled against him persoa-
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The jurisdiction of appellate courts" and the steps necessary to perfect the

appeal"* are regulated by the statutes of the various states. Though technical preci-

ally, and he was entitled to appeal in his

representative capacity from a judgment of
revocation. Id.

9a. Interested persons aggrieved by de-
cree of distribution may appeal to county
court from whose decree exceptions will lie

to supreme court. Harris v. Harris [Vt.]
64 A. 75. Fact that executor may be per-
sonally aggrieved does not deprive him of

right to appeal in his official capacity. Teel
V. Mills, 117 111. App. 97. Executor held ag-
grieved by order denying motion to set

aside order approving final account of ex-
ecutors and discharging them, the motion
being made for the purpose of procuring
him an allowance of fees which was omitted
from original order. Griswold v. Smith [111.]

77 N. E. 551. Purchaser of land at adminis-
trator's sale to pay debts held aggrieved
by order confirming sale where he was in-

duced to make purchase by false representa-
tions of the administrator as to width of

street on which lots fronted. Greiling v.

McLean's Estate [Wis.] 107 N. W. 339. Ad-
ministratrix held not aggrieved in her offi-

cial capacity by order directing that no fur-
ther allowance be paid to the widow. In re

Dougherty's Estate [IMont.] 86 P., 38.

93. See 5 C. L. 1274, n. 79. See, also. Ap-
peal and Review, 7 C. L. 128.

94. Notice of appeal must be liberally

construed. In re Andrus' Estate [MinnJ
105 N. W. 66. Notice of appeal to district

court from "order allowing the claim of H.

against the above estate" in a specified sum,

held sufficient to bring up the whole order

of the probate court allowing the claim In

part and disallowing it in part, there being

only a single order in such case under Gen.

St 1894, §" 4517. In re Andrus' Estate

[Minn.] 105 N. "W. 66. Where appeal was
taken by German consul in his own name,

but for benefit of parties in interest whom
he represented under a duly executed power

of attorney, fact that notice of appeal re-

cited he "being aggrieved hereby appeals"

did not render it insufficient on ground that

appeal appeared to have been taken by one

not aggrieved, it being apparent that his

principals were the parties aggrieved and

that notice was filed in their behalf. In re

Sander's Estate, 126 Wis. 660, 105 N. W.
1064.
Bond: Appeal from order denying motion

to set aside order approving executors' final

account and discharging them held allowed

to executor in his individual capacity so that

bond executed' by him in that capacity was
sufficient. Griswold v. Smith [111.] 77 N. B.

551. An executor and residuary legatee who
has given bond, under the provisions of

Cbbbey's Ann. St. 1903, § 5030, to pay the

debts and legacies may appeal from a judg-

ment of the county court allowing a claim

against the estate without giving an appeal

bond. Thompson v. Pope's Estate [Neb.] 109

N. W. 498.

Record: Two appeals to superior court

from two separate judgments of register of

wills one revoking letters of administration

and removing administrator and the other
granting letters of administration e. t. a.
to another person, will not be dismissed for
failure to file separate transcripts. Boyd v.
Cloud [Del.] 62 A. 294. Appeals to superior
court from orders of register -of wills will
not be dismissed because of his failure to
certify the record, but papers will be re-
manded for required' certificates. Id. While
there is no such thing, technically, as
a judgment roll in probate proceedings,
the successive determinations in the course
of them, whenever the statute direct-
ly or by implication declares them fi-

nal, must be regarded as final judgments
for purposes of appeal, and the por-
tions of the , record on which they are
based must be regarded as the record for
the particular determination, it being un-
necessary that they be authenticated by bills
of exceptions. In re Dougherty's Estate
[Mont.] 86 P. 38. Record, on appeal from
order settling accounts, consisting, of the
account, the written objections thereto, and
the findings and order, certified by the clerk,
with a certified copy of the notice of appeal,
held sufficient. Id. On appeal to the pre-
rogative court from an order of orphans'
court denying an application to appoint the
person named in the will executor and ap-
pointing another, held improper to annex
to the record the testimony of the witnesses
examined on the question of the right to
letters, and the argument and discussion of
counsel prior to the examination of the "wit-
nesses. In re Acker's Will [N. J. Eq.] 62 A.
556.
BUls p£ exceptions, settled case, etc.: Pro-

bate courts are courts of record (Gen. St.

1901, § 1974), and hence, under Laws 1901,
p, 502, c. 275, § 1, Gen. St. 1901, § 4753, they,
anS the judges thereof at chambers, have
authority to settle and sign bills of excep-
tions. Humbarger v. Humbarger, 72 Kan.
412, 83 P. 1095. Where in proceedings for
removal of executor no evidence was taken
but decree of removal was made on plead-
ings and admissions of counsel, fact that
such admissions did- not appear as part of
case made up and settled by surrogate under
Code Civ. Proo. § 2576, held not to preclude
a review of the fact's on appeal where rec-
ord declared that it contained all the evi-
dence and facts as found did not justify
removal. In re Waterman's Estate, 98 N. T.
S. 583. Order revoking letters will not be
reviewed where there is no statement of
facts or bill of exceptions. In re Parnham's
Estate, 41 Wash. 570, 84 P. 602.
Abandonment: Appeal to superior court

from order of probate court held to have
been abandoned by delay. Love v. Love,
139 N. C. 363, 51 S. E. 1024.
Dismissal of appeal; Where an inspec-

tion of the record fails to show any failure
to comply with the provisions of Sess. L.
1891, p. 109, § 3, giving right of appeal in
probate cases to district court from county
court, dismissal of app_eal as improper will
be reversed. Litigation over property al-
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sion of statement and pleading are not required in probate appeals to tlie same ex-

tent as in actions at law^*"* the appeal must show what order, sentence, decree, or

denial of the judge of probate is appealed from,"" and, talcing all the allegations

in the appeal and the reasons therefor to be true, it must appear that there was er-

ror. °^ Appellant cannot sustain an appeal from a named decree by showing that

one not named was erroneous,*' nor can be amend so as to convert his appeal into

one from another and different decree."'

All persons whose.rights may be affected by a reversal must be made parties.^

A joint appeal cannot be taken by parties whose rights are separate and distinct.^

Where the appellate court acts as a court of review, merely the usual pre-

sumptions in favor of the proceedings below will be indulged in," and Endings of

fact will not be reversed unless clearly erroneous.* So too, discretionary rulings

wiU not be disturbed unless an abuse of discretion clearly appears.'

leged to belong to estate and Improperly
withheld. Kirkwood V. Palmer [Colo.] 85

P. 175.
95. Appeal from decree of judge of pro-

bate to the supreme Judicial court sitting

as the supreme court of probate. In re

Gurdy [Me.] 63 A. 322.

90. In re Gurdy [Me.] 63 A. 322.

Dr. In re Gurdy [Me.] 63 A. 322. Appeal
from order refusing to grant letters testa-

mentary will be dismissed where there is no
statement either in .the appeal or the rea-

sons that will has been admitted to probate,

since without it no error appears. Id.

98. Where he expressly states that he
appeals from order refusing to grant letters

testamentary, he cannot have appeal treated

as one' refusing to admit will to probate,

though some of the reasons of appeal as-

signed might be sufficient to sustain an ap-

peal from the latter. In re Gurdy [Me.]

63 A. 322.

99. Cannot change appeal from order re-

fusing to grant letters into one from order

refusing to admit will to probate, since to

do so would introduce new cause of action.

In re Gurdy [Me.] 63 A. 322.

1. Where 'a minor, after attaining major-
ity, appeals from a Judgment homologating
a provisional account filed by the natural

tutrix, administering the succession of the

deceased father and husband, the creditors,

whose claims are recognized on such ac-

count and have been paid, and who have
therefore an interest in maintaining the

Judgment of homologation, must be made
parties to the appeal; otherwise, and if there

is no prayer that they be cited, the appeal

will be dismissed. Succession of Guillebert

[La.] 41 So. 653, 41 So. 654. Provisional ac-

count filed by the natural tutrix, ' admin-
istering the succession of the deceased fath-

er and husband, held not an account of tu-

torship, but merely an administrator's ac-

count. Id,

2. Creditor and distributee held not en-

titled to maintain a Joint appeal from a de-

cree of orphans' court allowing and refusing

to allow certain claims against the estate

where their alleged rights are separate and
distinct. Bitter's Estate, 30 Pa, Super. Ct.

84.

3. In absence of any showing to the con-

trary it will be presumed, on second appeal

from order granting administrator leave to
sell realty, that lower court on former trial
determined in limine that petitioner was
duly appointed administrator. HoUlngs-
worth v. McAndrew [Ark.] 95 S. W. 4S5. On
appeal from superior court error will not be
presumed, but every presumption will be
indulged In support of the Judgment or or-
der and the action of the lower court will
be affirmed in the absence of any showing
of error. In re Bouyssou's Estate [Ca,l. App.1
84 P. 460. On appeal from order Taoating
order appointing administrator, where rec-
ord does not show that clerk had set a day
for' hearing of petition for appoifltment or
whether there was any proof that iiotioe
was given by posting as required by Code
Civ. Proc. § 1373, It will be assumed, for
the purpose of sustaining the irder, that
there was no notice and that court properly
vacated the order because it lacked jurladio-
tion to make it. Id. In absence of the evidence,
appellate court will presume that .items of
expense claimed to have been nicuried in
the probate of the will were properly dis-
allowed by the superior court. In re Gcoct's
Estate, 1 Cal. App. 740, 83 P. 35. Where
notice of proceedings for sale was properly
posted as required by Rev. St. 1899, § 148,
and it did not appear that any of the heirs
were residents of the county so as to be
entitled to personal service under such sec-
tion, held that it would be presumed on
appeal from an order confirming the sale
that they were not. Desloge v. Tucker, 196
Mo. 587, 94 S. W. 283. On appeal to the pre-
rogative court from an order of the or-
phans' court denying an application to ap-
point the person named in the will executor
and appointing another. It will be presumed
that the paper admitted to probate was the
last will of the deceased, executed and pub-
lished in due form, though there Is no evi-
dence as to how a caveat thereto was dis-
posed of where no appeal was taken from
the order admitting the will. ' In re Acker's
Will [N. J. Bq.] 62 A. 556.

4. Finding' of orphans' court that claim
for nursing was not sustained by the evi-
dence. Hitler's Estate, 30 Pa. Super. Ct. 84.

Finding of auditor that decedent expressly
contracted to pay son board, approved by
orphans' court. Shadle's Estate, 30 Pa.
Super. Ct. 151. Where claim is disallowed
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All the findings and matters decided which enter into and form a part of the
order appealed from go up with it/ but not separate orders not appealed from.'

A remand for tlie purpose of enabling the lower court to reconsider a par-
ticular issue does not authorize a review of the whole case.*

In some states, on appeal to an intermediate court, the matter is tried de novo.'
Several petitions for the appointment of an administrator are properlj' heard to-

gether on such an appeal.^" The right to a jury trial is regulated by statute."
As a general rule only matters passed upon below will be considered on ap-

peal.^2 In Arkansas, where an appeal is taken to the circuit court from a iudg-

by auditing Judge whose action is affirmed
by the orphans' court. Bslen's Estate, 30
Pa. Super. Ct. 475. Held that finding of
auditor, approved by lower court, that under
-agreement between executors, legatees and
widow, executors were to pay certain taxes
an.d pay widow's funeral expenses, -"ould
not be disturbed on appeal at instance of
judgment creditor of legatee whose judg-
ment was expressly made subject to such
agreement, particularly where evidence on
which finding was based -was not in the rec-
ord. Hess's Estate, 27 Pa. Super. Ct. 498.

5. Letters of administration should ordi-
narily be granted to the next of kin or the
widow v/here timely application is made, but
where next of kin are unable to agree on
an administrator, the appointment of a per-
son selected by some of those entitled to
the appointment will not be disturbed on-

appeal unless it appears that court has
abused" its discretion. In re Scott's Estate
fNob.] 106 N. W. 1003; Id,, 107 N. W. 1004.
Where supreme court holds that letters of
appellant were properly revoked, it will not
review discretion of trial court in appoint-
ing his successor. In re Farnham's Estate,
41, Wash. 670, 84 P. 602.

C. On appeal to circuit court from order
allowing award of appraisers to widow as
her award, held that appraisers' award was
before court for consideration, though not
formally introduced in evidence, and hence
judgment of circuit court approving award
was not without evidence to sustain it.

Pavlicek v. Roessler [111.] 78 N. B. 11; Id.,

121 111. App. 219. Appeal from disallowance
of item for money paid executor for services
in carrying on testator's business held to
bring up question whether executors should
be charged with Interest thereon. Peter-
man V. U. S. Rubber Co. [111.] 77 N. E. 1108,
afg. 119 111. App. 610. An appeal to the dis-
trict court from an order of tlie probate
court vacating and setting aside an admin-
istrator's account ordinarily presents for
review only the propriety of the order ap-
pealed from and not the merits of the ac-
count. In re Bradley's Estate [Minn.] 106
N. 'S^l. 338. But where, on such appeal, the
parties voluntarily litigate the merits of the
account, and (jourt hears, adjusts, and de-
termines the same, the parties are bound by
the result to same extent as though the
matters were properly before the court. Id.

r. Where aggregate item claimed as a
credit by executors in their account was
made up of two separate and distinct ac-
counts for goods sold by executors to sep-
arate firms, and probate court separated
such item into two and credited executors

with one and disallowed the other,' an appeal
from the order as to the one allowed held
not to bring up the order as to the other
for review. Peterman v. U. S. Rubber Co
[111.] 77 N. E. 1108, rvg. 119 111.. App. 610.

8. Order reversing decree of orphans'
court disallowing claim and remanding case
with leave to parties to offer evidence on a
particular issue and to the court to recon-
sider case on that point. In re Brovs^n's Es-
tate, 213 Pa. 604, 63 A. 133.

9. On appeal to the district court from
an order of the probate court. In re Rob-
bins' Estate [Minn.] 109 N. W. 229 Under
Rev. Code 1903, § 359, appeals to circuit
court on questions of fact or questions
of law and fact are tried de novo,
and the hearing is to be conducted
in same manner "as though case and pro-
ceedings had originated in that court. In
re McClellan's Estate [S. D.] 107 N. W. 681.
No merit in objection that judgment of cir-
cuit court on appeal approved and afllrmed
order of probate court as though it .was a
court of review, where that part of judgment
was merely prefatory and was foUowed by
judgment containing all the formal requi-
sites. Pavlicek v. Roessler [III.] 78 N. B
11; Id., 121 111. App. 219.

10. Rev. Code 1903, §§ 89, 359. On appeal
to circuit court. In re McClellan's Estate
[S. D.] 107 N. W. 881. Claimants held not
entitled to separate trial where they con-
sented to consolidation of several petitions,
and other petitioners were entitled to con-
test their claim. Id. Petitioners for ap-
pointment of administrator held not entitled
to contend that separate appeal of other pe-
titioners should be dismissed where they
consented to have all the petitions heard
together and objected to allowance of sepa-
rate trial to otlier petitioners. Id.

It. On appeal to the district court from
an order appointing an administrator the
issue presented is one for the court' and
should not be submitted to a jury, the mat-
ter being to a certain extent discretionary
In re Scott's Estate [Neb.] 106 N. W 1003
Appeal from judgment on petition tor the
appointment of an administrator held not
"a case at law" within meaning of Const
art. 6, § 6, so that parties were not entitled
to jury trial on question of relationship to
deceased. In re McClellan's Estate rs m
107 N. W. 681.

'^

IS. Fact that in final account certain
Items are improperly credited to the ad-
ministrator can properly come up on excep-
tions to settlement before county court andhence circuit court had no right to consid-er them on appeal from order refusing to re-
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iiienL of the probate court confirming the auditor's report on an accounting, a
further appeal to the supreme court will not be treated as one in chancery." The
right of an intermediate court to review orders of the probate court by writ of cer-
tiorari depends on the statutes of the various states." An appeal in cases where
an executor or administrator has been substituted for a deceased party is governed
by the statutory provisions governing appeals in general, and not by the special pro-
visions governing appeals in proceedings for the settlement of decedents' estates.^"'

The authority of the representative is not suspended by. an appeal from the
order granting him letters" or refusing to vacate letters already granted." A sale
of lands pending an appeal from the order allowing it is not void where the appeal
is subsequently abandoned.^'

§ 17. Bights and liabilities letween heneficiaries of estate. A. In general}^—Contracts between the parties interested in the estate in regard to its distribution
are generally held to be valid and enforceable^" if supported by a sufficient con-

move him "Where account had not been final-

ly passed uoon by county court. Gill v. Riley
[Ky.] 90 S. W. 2. On appeal from order al-
lowing administrator's final account, dis-
trict court cannot determine the right of
the administrator to compensation for serv-
ices rendered or disbursements made after
the filing of liis account in the probate court.
In re Robbins' Estate [Minn.] 109 N. W. 229.

Application must first be made to the pro-
bate court, and after it has passed upon the
matter the district court may pass upon it

on appeal. Id. Objection to decree of dis-

tribution not made In common pleas court
cannot be considered on appeal to supreme
court. Brown v. Brown [S. C] 54 S. E. 838.

13. Should not be treated as a chancery
appeal ana tried de novo, but only question
was whether evidence was legally sufllcient

to sustain the findings of the circuit court,
notwithstanding that iCirby's Dig. § 144 pro-
vides that auditor to whom account Is re-
ferred shall be governed by rules laid down
for government of masters in chancery In

auditing accounts. Matthews v. Taylor Co.
[Ark.] 96 S. W. 134.

14. See, also, Certiorari, 7 C. L. 606.

In Illinois the circuit court has no juris-

diction to issue the statutory writ of cer-
tiorari for the purpose of bringing up for

review an order or judgment of the court
of probate. SchaefEer v. Burnett, 120 111.

App. 79.

In Texas the order of the county court
settling the account of a representative may
be reviewed by the district court by writ of
certiorari at any time within two years on
petition of anyone interested. Petition for
review by heirs who alleged that they had
received no part of fund received by admin-
istrator and no notice of proceedings held
not subject to general demurrer. Friend v.

Boren [Tex. Civ. App.] 16 Tex. Ct. Rep. 54,

95 S. W. 711. The right is not barred by
failure to appeal from the order, since rem-
edy under Rev. St. 1895, art. 322, is as dis-

tinctly statutory, and hence as legal, as that

by appeal, and is not made dependent upon
a showing of cause why latter remedy was
not pursued (Id.), nor by reason of the fact

that the estate has been finally distributed

and the representative discharged (Id.).

The trial is de novo, and it Is the duty of

the court to restate the account In accord-
ance with the law and the evidence and to
ascertain the heirs and make proper disposi-
tion of the estate not lav/fully paid out by
the representative. Under Rev. St. 1895
arts. 2198, 2202. Id.

15. Appeal in action against executor in
his individual capacity on his contract topay certain assessments continued after hisdeath against his representative under

f^^'lt «'^'?"-.?*- "" ^ "2, is governed by
ia. §§ 644 645, and not by §§ 2609, 2610.Hayes v. Shirk [Ind.] 78 N. B. 653.

16. Does not suspend his power' to suem foreign state on complying with Its laws.Beaumont v. Beaumont, 144 P. 288.
17. An appeal from an order refusing tovacate letters does not stay the proceedings

or debar the person to whom they were Is-sued from exercising the powers and per-forming the duties of administrator Dun-gan V. Superior Ct. [Cal.] 84 P. 767.
18. Sale to pay debts. Love v Love Tii)

N. C. 363, 51 S. B. 1024.
'

10. See 5 C. L. 1279.
ao. Since title to realty vests In heirs Im-mediately on the death of the decedent theymay divide it in kind if there are no debtsand none of them are minors or laboringunder disabilities. Park v. Mullins, 124 Ga

1072, 53 S. E. 568. Probate courts may reJ
spect and carry out agreements of settle-ment among the parties interested in the
estate by which benefits under the will arerenounced. In re Stone's Estate [Iowa] 109
N. W. 455. Such an agreement held validthough It operated to deprive the state of a
collateral inheritance tax otherwise assess
able on a legacy to one of the parties there-
to. Id. Parties of full age may arrange
settle, and distribute an estate among them-
selves without any formal decree of the
court, and such settlement is binding in theabsence of fraud or undue advantage Blai>-
V. Hampton, 98 N. Y. S. 109. Settlement be-tween heirs whereby all the rest of themconveyed all their interest in decedent's
property to one of their number subsequent-
ly appointed administrator in consideration
of certain payments made by him, which wasmade fairly and in good faith and was ac-
ceptable to all parties, held a bar to an ac-
tion by one of the heirs for an accounting
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•^ideration^i and free from fraud" or coercion.^^ The usual rules for the construc-

tion of contracts apply.^* Agreements on behalf of minor heirs must be made-

through guardians ad litem.=^ Where pending an appeal from the probate of a

will a bond is executed for the payment of a legacy on the establishment of the

will the liability of the obligors becomes absolute upon the affirmance of the judg-

ment of the probate court/' and the extent of the liability is the amount of the

Monroe v. Mather-Dovelace, 100 N. T. S. 27.

Agreement between executors, legatees, and

widow who refused to take under will, giv-

ing widow the use of certain realty and in-

come of personalty with such part of per-

sonalty as might he necessary held valid.

Hess's Estate, 27 Pa. Super. Ct. 498 Chil-

dren of legatee held not estopped to have

default opened and decree of distribution

modified, in so far as it held that legacy had

lapsed and become a part of the final residu-

ary estate, by receipts by which they m
terms ratified the proceedings already had,

such a form of receipt having been fiven to

permit distribution before lapse of time for

appeal, and final residuary estate not hav-

ing been actually distributed when motion

was made. In re Trust & Deposit Co., 110

App Div. 528, 97 N. T. S. 405. Release and

satisfaction acknowledging receipt in full

from executor and consenting to entry ot

decree judicially settling his ac'counts with-

out notice held bar to suit by heir for an ac-

counting. Monroe v. Mather-Lovelace, 100

TJ Y S 27

ai.' Contract, being under' seal 'mPO^'ted

a consideration. Fletcher v. Fletcher, 191

Mass. 211, 77 N. E. 758.

23 Petition held to state a cause of ac-

tion for relief against an order of the pro-

bate court anowing the administrator s final

account, ordering distribution, and dischar-

ging the administrator, on ground that

fireement on which it was based was pro-

cfrerthrough fraud. Weeke v. Wortmann

fNeb.T 109 N. "W. 503.

"3 Evidence held to support finding that

petitioner did not sign ^Sre«ment«nder coer-

cion. Ensign v. Barker, 191 Mass. 323, 77 N.

^al^'see, also, Contracts, 7 C. ^-J^^-^^?^:
promise agreement construed ^"3 f^^ll .^hat

court properly credited balance found to be

in hands of administratrix on amount to

whicS she was entitled thereunder though

she had not yet delivered certain deeds to

be made by her. HartzeU v. Hartzell [Ind.

A^Til 76 N B. 439. Agreement between

petit oner and other heirs and the executors

and trustees under a will lor the division

of the residue of the estate, which was car-

ried out and embodied m the final account

allowed by the probate- court, no appeal be-

ing taken from the decree of aHowance, held

to have been intended as a full settlement

of the trust account, and petitioner was not

entitled to have probate decrees opened and

account opened and settled. Ensign v.

Barker 191 Mass. 323, 77 N. B. 719.

Settlement must be regarded as a fuU

and final settlement of all matters ap-

pearing upon the face of the accounts, and

„lRo of all matters which the petitioner, in

+v,l exercise of reasonable diligence, could

v,»va known. Id. Agreement between wid-

ow and adult heirs and third person to be

appointed guardian of minor heir held to

include an assumption by the widow, as be-
tween herself and the maker, of the pay-
ment of certain notes executed by one of
the adult heirs and indorsed by decedent, it

not being the intention to impose any liabil-

ity on the third person, who was joined
merely as an attempt to bind him in his of-

ficial capacity when appointed guardian.
Fletcher v. Fletcher, 191 Mass. 211, 77 N. B.
758. Contract between heirs and third per-
son that latter should purchase lands of es-

tate and, after selling them and discharging
incumbrances, should divide surplus in
specified manner, held not to give «. particu-
lar heir one-eleventh of the land and one-
flfth of the surplus, but one-eleventh was to
be taken from surplus. Howard v. Brown,
197 Mo. 52, 95 S. W. 195. Evidence held not
to show agreement by children that entire
personalty should be converted for benefit
of mother, who was also administratrix, and
certain of the children, even though there
was an agreement that she should have the
profits of testator's business which "was con-
ducted by sop, so that she was properly
chargeable with amount of personalty which
came into her hands, subject to credits lor
money properly paid out, uncollectible as-
sets, and legitimate losses on sales. In re
Davies' Estate, 50 Misc. 94,^ 100 N. T. S. 349.
Conceding that Independent executors had
power to sell lands devised and upon final
settlement to partition among the devisees
property left after payment of debts, held
that agreement between executors and one
of the devisees, to which the other devisees
were not parties and did not consent, where-
by he vyas to take certain property as his
sliare of the estate under the will did not
amount to a legal partition of the lands of
the estate, where it did not appear that,
when agreement was made, the will had
been probated or any of the debts had been
paid, and devisee's receipts recited that the
property had been received to apply on his
share of the estate. Agreement merely re-
quired devisee to account, on final distribu-
tion, lor property so received. Johnson v.

Short [Tex. Civ. App.] 16 Tex. Ct. Rep. 204,
94 S. W. 1082.

25. In case there are minor heirs, they
can only make such an agreement through
guardians ad litem who must show^ to the
court that such a course would be for their
best interests, and hence a defendant does
not sustain the burden of showing such an
agreement by proof that there are no debts
where it appears that some of the heirs are ,

minors incapable of agreeing. Park v. Mul-
11ns, 124 Ga. 1072, 53 S. B. 568.

26. Hummel v. Del Greco [Tex. Civ. App.]
14 Tex. Ct. Rep. 246, 90 S. W. 339. Bond
executed pending appeal from order admit-
ting will conditioned on payment of legacy
on establishment of will, and which was
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legacy regardless of the amount of indebtedness against the estate." The attorney

for the representative has no right as such to waive or compromise his rights or to

make a settlement for him with the heirs at law.^*

The abatement of legacies for the payment of debts and other charges is treated,

elsewhere.^" Losses due to the insolvency of the representative after partial dis-

tribution should be borne by the whole estate.'"

(§17) B. Advancements.^^—In the absence of a statute to the contrary,

the law of advancements applies only when the ancestor dies wholly intestate.*"

The question of whether or not an advancement was made is ordinarily one of in-

tention," though in some states it is held that where the ancestor dies intestate

the question is regulated by the statute and the declaration of intention by the

ancestor cannot control the fact.^* Gifts of money'" and conveyances, of land in

consideration of natural love and afEection, or for a nominal consideration, when

made by a parent to a child, are generally presumed to be advancements in the ab-

sence of circumstances showing a contrary intention,'' but conveyances supported

by a substantial consideration are presumed to be sales."' A transaction whereby

the purchase money for land is paid by a husband or parent and the legal title is

taken in the name of the wife or child is generally presumed to be an advance-

ment,'' but this rule does not apply where the child takes title in himself without

executed for purpose of preventing, and did

prevent, the appointment of an administra-

tor witli the v?ill annexed, held a valid com-
mon-law obligation and hence enforceable

according to its terms, even If it was not a
statutory bond given to a creditor to defeat

administration under Rev. St. 1895, art. 1896,

and - having been given by obligors volun-

tarily and at their own request, they could

not contend it was contrary to public poli-

cy. Id.

37. Obligation to pay is absolute and not

conditioned on amount of debts. Hummel
v. Del Greco [Tex. Civ. App.] 14 Tex. Ct. Rep.

246, 90 S. W. 339. In any event plea of In-

debtedness was bad for failure to show that

the assets of the estate were insufficient to

pay the debts and the legacy. Id.

28. Attorney for executrix. Succession

of Landry, 116 La. 970, 41 So. 490.

29. See Wills, 6 C. Xi. 1880.

30. Where ' will showed an Intention to

equalize legatees, and fund In executor's

hands was lost by reason of his becoming
Insolvent after he had made payments to

some of them, held that such loss should be

borne by the whole estate, and that out of

amount subsequently realized legatees who
had received nothing must first be paid an

amount equal to that received by those to

whom payments had previously been made
before the latter received anything further.

Barret v. Gwyn [Ky.] 88 S. W. 1096.

31. See 5 C. L. 1281.

33. Under Iowa statute providing for

bringing advancements into hotchpot when
given by an "intestate" to his heir, no prop-

erty so given can be talien into considera-

tion in making distribution where the an-

cestor leaves a will, though he fails to dis-

pose of aU his property thereby. Gilmore v.

Jenkins, 129 Iowa, 686. 106 N. W. 193

33 Airpeal of Melony, 78 Conn. 334, 62 A.

151;'Baum v. Paliner, 165 Ind. 613, 76 N. E.

108. Money or property must have been in-

tended as such and not as a mere gift. Id.

Finding of auditor that advancement and
not a gift or loan was intended, when ap-
proved by the court, will not be disturbed
unless plainly erroneous. In re Reinoehl's
Estate, 212 Pa. 359, 61 A. 943.

34. In case of Intestacy regulated by St.
1903, § 1407. Sullivan v. Sullivan tKy.] 92
S. W. 966.

35. Gift of more than child's share in es-
tate held an advancement. Morrison v. Mor-
rison [Tex. Civ. App.] 96 S. W. 100.

30. Conveyance held an advancement. In
absence of evidence to rebut presumption, so
that title passed to son. Seed v. Jennings
[Or.] 83 P. 872. Intestate died seised of a
homestead worth $15,000, leaving seven chil-
dren as his heirs at law having previously
conveyed to complainant who was one of
them property valued at $10,000 by a bar-
gain and sale deed for a nominal considera-
tion. Complainant disclaimed that the trans-
fer was made in consideration of services,
and there was evidence that intestate told
the attorney who was present when the deed
was executed that, as complainant had taken
care of him, he wanted to do something for
her right away in excess of what he Intend-
ed to do for the rest of the family. Held,
that such conveyance to complainant con-
stituted an advancement. Schlicher v. Keel-
er [N. J. Bq.] 62 A. 4.

S7. Deed from parent to child In consid-
eration of $25, the receipt of which was
acknowledged, and further consideration that
grantee should pay grantor half the crops
raised on the land for ten years, held pre-
sumably a sale and not an advancement,
which presumption was not rebutted. Ex
parte Griffin [N. C] 5.4 S. E. 1007.

38. Where deed was made to wife by di-
rection of husband, and he voluntarily paid
a part of the purchase price, it will be pre-
sumed, in the absence of evidence to the
contrary, that the transaction "was an ad-
vancement or gift to the wife. Nelson v.

Nelson [Ky.] 96 S. W. 794.
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the knowledge of the parent/^ or where the property is afterwards transferred to

the parent.*" It has been held in Texas that heirs will not be required on final

settlement to account for realty received from the ancestor during his lifetime in

the absence of evidence that the transfers were intended as advancements.*^ Un-

der the Kentucky statute the maintaining or educating or the giving of money to

a child without any view to a portion or settlement in life is not an advancement.*^

Declarations of the donor prior to or contemporaneous with the advancements

are competent on the question of intention,*^ but subsequent declarations are inad-

missible unless a part of the res gestae, or against the interest of the donor.** Book

accounts kept by the parent are competent to show the amount of advancements,

the purpose for which they were made, and that they were made with a view to a

portion or settlement in life.*^ Parol evidence is admissible to rebut the pre-

sumption that a deed of gift was intended as an advancement.*"

Debts may be converted into advancements by the mutual agreement of the

parties.*^ A¥here an advancement is completed by the receipt of the money^ the

subsequent execution of a note therefor by the person to whom it is made does not

operate to change it into a debt, in the absence of a new agreement to that effect

supported by a new consideration.** The fact that the maker of the note agrees

to, and does, pay interest thereon as long as required, does not necessarily show
the existence of the relation of debtor and creditor.*' A note given to evidence an

advancement is without consideration, and can serve no other purpose.^"

As a general rule advancements do not bear interest. ^^

Hotchpot.^^—^Upon the principle that equality is equity, persons receiving ad-

vancements must bring them into hotchpot before they will be allowed to share

in the distribution of the estate.^' There is a conflict of authority as to whether

39. Moore v. Scruggs [Iowa] 109 N; "W.

205.
40. Presumption entirely destroyed by

such transfer. Moore v. Scruggs [Iowa] 109

N. W. 205.

41. Smart v. Panther [Tex, Civ. App.] 16

Tex. Ct. Kep. 448, 95 S. W. 679.

42. Hill's Guardian v. Hill [I-Cy.] 92 S.

W. 924. Where father had furnished sons
with ordinary education suited to their sta-

tion and opportunities in life, held that

further sums advanced to them for the pur-
pose of enabling them to secure profession-
al educations should be regarded as given
with a view to a portion or settlement in

life and charged as advancements under St.

1903, § 1407, particularly where parent mani-
fested that such was his Intention by keep-
ing an account in which they were charged
therewith. Id.

43. Hill's Guardian v. Hill [Ky.] 92 S. W.
924.

44. Declarations of parent Indicating a
purpose to cliarge sons with advancements
made to them for purpose of obtaining col-

lege and professional educations made dur-
ing time money was being expended and
thereafter, held inadmissible. Hill's Guar-
dian v. Hill [Ky.] 92 S. W. 924.

45. Hill's Guardian, v. Hill [Ky.] 92 S. W.
924.

46. Bx parte Griffin [N. C] 54 S. B. 1007.

47. In order to effect such a change there
must be a meeting of the minds between
the father and son such as to create a new
contractual status. Appeal of Melony, 78

Conn. 334, 62 A. 151. Agreement held to
change debt, if it was such, into an ad-
vancement. Baum V. Palmer, 165 Ind. 513,
76 N. B. 108. Evidence held to show that
indebtedness of son to father was converted
into an advancement by agreement. Hickey
V. Davidson. 129 Iowa, 3^84, 105 N. W. 678.

48, 49, 50. Baum v. Palmer, 165 Ind. 513,
76 isr. W. IDS.

51. McCoy V. McCoy [Va.] 54 S. E. 995.
.W. See 5 C. L. 1283.
53. Morrison v. Morrison [Tex. Civ. App.]

96 S. W. 100. In proceedings between heirs
for the partition of a decedent's realty, the
court may and should take into account ad-
vancements made by the decedent to some
of the heirs, by requiring such advance-
ments to be brought into hotchpot and ad-
justed so that all the shares will be equal.
Barnett v. Thomas, 36 Ind. App. 441, 75 N.
B. 86S. The child receiving the advance-
ment cannot be required to pay back any
part of it to the estate, but if he has receiv-
ed an equal share with, or a greater share
than the others, he can only be excluded
from participation in the division or dis-
tribution of the estate. McCoy v. McCoy
[Va.] 54 S. B. 995. Where lands given daugh-
ter as advq,ncement equaled approximately
her aliquot part of the intestate's realty held
that she would either be allowed to retain
the same as her full share of the realty and
receive a conveyance thereof under order
of court, she never having received one from
her father, or, at her election, could bring
land into hotchpot." Id.
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ihis rule applies where those receiving the advancements have relinquished all

further interest in the inheritance.^* In Virginia the fact that a child has received

an advancement of realty does not preclude him from sharing in the distri-

bution of the personalty, the two being kept separate."^ The personalty is the

primary source from which advancements should be equalized/" and one who has

acquired the rights of one of the heirs is entitled, in a partition suit between the

heirs to which he is a party, to have advancements equalized out of personalty be-

longing to the estate and previously converted by the heirs to their own use without

administration, so that his interest may come to him unburdened by them.^^ The
value of advancements is generally to be reckoned as of the time when they are

made."® Where an advancement of realty is brought into hotchpot the party re-

ceiving it is entitled to an allowance for the value of permanent improvements

made by him.""

§ 18. Rights and liabilities hetiveen beneficiaries and third persons:^"—An
assignee of an heir or distributee takes whatever interest his assignor had"^ and

nothing more."^ Hence his interest may be reduced by showing that the assignor

received advancements from the ancestor during the latter's lifetime.®^ Assign-

ments may of course be abrogated by mutual consent"* and the assignee may waive

his rights thereunder.*" An order directing the representative to pay a third per-

son a certain sum out of the assignor's legacy operates as an assignment pro tanto,

and when accepted by the representative binds him to pay the same oat of the

fund as it accrues."' In an action by a distributee on an account allotted to him

34. In Virginia the rule Is not affected by
such relinquishment. McCoy v. McCoy [Va.]

54 S. B. 995.

55. McCoy v. McCoy [Va.] 54 S. B. 995.

Father gave son certain land as an advance-
ment, but failed to convey it to him, and
thereafter sold it to a third person, giving
son a part of the purchase price. Held that
where son, in a suit by the heirs for parti-

tion of the remainder of the father'^ realty

and division of the personalty, agreed to

accept balance of purchase price of such
land in full of his Interest in father's realty,

decree should have debarred him from par-
ticipation in the realty on receipt of such
balance, but he should not be debarred from
participation in the division of the personal-

ty. Id. See 1 Am. & Eng. Enc. Law, 764,

n. 5.

56. Burns' Ann. St. 1901, § 2563. Barnett
V. Thomas, 36 Ind. App. 441, 75 N. B. 868.

57. Barnett v. Thomas, 36 Ind. App. 441,

75 N. E. 868.

58. Land brought into hotchpot should

be charged to child receiving it at its' value
when turned over' to him. McCoy v. Mc-
Coy [Va.] 54 S. E. 995. Father conveyed
land to daughter by deed providing that it

should not go into effect until his death.

He subsequently sold underlying coal to a

third person and turned over purchase price

to her. Held that as land and money ap-
proximately equaled her share of the estate

she could either retain same or bring it into

hotchpot, in which latter case she should be
charged with value of the land at the time
it was turned over to her and with money
as of date she received Jt. Id. Where fath-

er Intended to give daughter certain realty

as an advancement but before giving her a

deed therefor sold It to a third person and
turned the purchase price over to her, held

that she should only be charged with the
sum so received in the division of the in-
testate's realty. Id.

59. McCoy v. McCoy [Va.] 54 S. B. 995.
60. See 5 C. L.^1283.
61. Ritchey v. McKay, 36 Ind. App. 539,

75 N. B. 161, 1090.

63. Purchaser of heir's interest in realty.
Barnett v. Thomas, 36 Ind. App. 441, 75 N.
B. 868.

63. Barnett v. Thomas, 36 Ind. App. 441,
75 N. E. 868. In suit by grantees of cer-
tain heirs of a decedent to restrain a sale
of a part of the land of the intestate un-
der an execution on a judgment against
another heir the burden is on plaintiff to
show that by reason of an advancement
made to the latter heir he is entitled to no
interest in the intestate's estate. Hickey
V. Davidson, 129 Iowa, 384, 105 N. W. 678.

64. Evidence held not to show abrogation.
Indiana Match Co. v. Kirk, 118 111. App. 102.

65. The mere fact that assignee, while
living with her liusband, consented to waive,
tor the purpose of allowing a partial pay-
ment to him, the strict enforcement of her
rights under her assignment, does not pre-
vent her from asserting such rights against
those with whom she entertained no rela-
tions and of whom she had no knowledge.
Indiana Match Co. v. Kirk, 118 111. App. 102!

66. Administrator's acceptance of assign-
ment, providing that he should retain a
suiHcient sum out of legatPe's share to pay
a note given by legatees to assignee, and
agreement to comply therewith held not to
bind him personally and absolutely to pay
the note, b_ut only to pay it in case suffi-
cient funds for that purpose should be re-
ceived by him in his official r-apaclty. Citi-
zens' Central Nat. Bank v. Toplitz, 98 N. Y.



1488 ESTATES OE DECEDENTS § 18. '7 Cur. Lav.

on distribution, the defendant is entitled to recover in recodTeation damages re-

sulting to him from a breach of the contract on -which the account is based."^ A
judgment creditor of a distributee is entitled to enforce his claim only against so

much of the estate as belongs to such distributee or his successors in interest.'*

In the absence of a statutory provision to the contrary, funds in the hands of

a representative cannot be made the subject of garnishment proceedings before an

order of distribution."" After an order of, distributiom the representative be-

comes personally liable to a distributee for his share of the estate, and hence may be

summoned as a garnishee in his individual capacity in an action against such dis-

tributee. '° Garnishment before an order of distribution is permitted in some

states in certain cases,'^ and in such case the representative is bound to pay over

the funds in accordance with a judgment against him as garnishee, and is personally

liable in case he fails to do so.''^ The probate court has no jurisdiction to avoid

the effect of the garnishment judgment, and the administrator, in such case, is not

protected by its order directing payment to be made to the person originally entitled

to the fund/' An executor is not subject to garnishment before the probate of the

vrill and before letters have been issued to him.'* In Illinois the assignment by

an heir of his interest in the estate does not defeat a subsequent garnishment unless

the assignment is filed in the office of the clerk of the county court in which the

administration is pending.'^ The practice depends on the statutory provisions of

the various states." As in other cases a verdict or judgment against or in favor

S. 826. Even If action at law would He
against liim under such circumstances on
his malting payment to legatees instead of

assignee, payment would not constitute
breach on his part -where he still retained a
sufficient sum to satisfy plaintiff's demand.
Id.

67. In an action by the widow on an ac-

count for pasturage of cattle which had been
allotted to her on distribution of the estate

held that defendant was entitled to recover
in reconvention damages resulting from de-
cedent's failure to carry out *iis contract

to furnish water and pasturage for the cat-

tle, where plaintiff pleaded that the account
sued on and all other accounts and notes
belonging to the estate had been allotted

to her on the partition, and it was proved
that she received a large sum In cash in ad-
dition thereto, and there was no exception to

defendant's pleading as falling to show
plaintiff's liability. Hill v. Herndon [Tex.

Civ. App.] 14 Tex. Ct. Rep. 19, ?9 S. W. 813.

Widow having alleged that partition had
taken place and that she had received notes
and accounts it was proper to show their

value, and also that- she received a large
sum in cash in addition thereto, though de-
fendant did not plead that she had receiv-
ed any property belonging to the estate
where his pleading was not excepted to on
that ground. Id.

68. In re Angle's Estate, 148 Cal. 102, 82

P. 668.

69. At the instance of a creditor of a
creditor. Equitable Trust Co. V. Clark, 119
111. App. 341.

70. Rev. St. 1899, § 3435, construed. Kler-
nan v. Robertson, 116 Mo. App. 56, 92 S. W.
138. After time for allowance of claims has
elapsed, and all debts and charges have been
paid, and an order of distribution has been

made and nothing remains to be done but
to comply with such order, the representa-
tive becomes the personal debtor of each
distributee for the amount' of the share due
him. Id. Failure to prove order of distri-
bution by the best evidence held cured by
garnishee's admission, while testifying as a
witness, that the order had been made when
he was served, and where his defense on the
merits was based In part on its existence.
Id.

71. ^unds belonging to devisee or lega-
tee are subject to garnishment. Gelger v.
Gaige [Iowa] 105 N. W. 1007. A creditor Is
not a distributee within the meaning, of R.
S. c. 62, § 35, providing that administrators
and executors may be garnished with re-
spect to any money or other estate "belong-
ing to any devisee or legatee under any will
or belonging to any heir or distributee of
any estate." Equitable Trust Co. v. Clark,
119 111. App. 341.

72. Geiger v. Galge [Iowa] 105 N. W. 1007.
73. Court cannot, on application of ad-

ministrator, order payment to devisee or leg-
atee, when his right to participate has
passed by judgment of a court of competent
jurisdiction to a third person who is In no
sense a party to the order of distribution.
Geiger v. Gaige [Iowa] 105 N. "W. 1007.

74. Subsequent appointment pending the
garnishment proceedings does not relate
back so as to validate the proceedings pre-
maturely instituted. "Wheeler v. Chicago
Title & Triist Co., 217 111. 128, 75 N. B. 455,
afg. 119 111. App. 508.

75. Particularly where will gives execu-
tor a power of sale. Staaland v. Thompson,
122 111. App. 109.

76. An attorney at law may make the
necessary statements to obtain a garnish-
ment against an executor or administrator
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of the garnishee in an execution attachment is not conclusive against one claiming

adversely to the original defendant, -who was not a party to and took no part in the

attachment proceeding/^

Estates Taxl, see latest topical index.

ESTOPPEL.

§ 1. In General (1489).
§ 2. Estoppel by Record (1480).
§ 3. Estoppel by Deed (1489).

§ 4. Estoppel In Pals (1492).
§ 6. Extent of Operation of Doctrine of

Estoppel (1508).

Scope of title.—Many common applications of the doctrine of estoppel are so

closely related to other subject-matters that it is deemed best to treat them elsewhere

;

thus, estoppel to claim that a corporation acted ultra vires or to aver want of authority

in a corporate officer or agent,'* to question the existence or scope of an agent's

authority/' to deny partnership,^" and the estoppel of a tenant to deny his landlord's

title/^ are elsewhere discussed.

§ 1. In general. Kinds of estoppel.^^—^Estoppels are usually divided into

three classes, namely, estoppels by record, by deed, and by matter in pais.*', Conflict-

ing estoppels set the matter at- large.**

§ 2. Estoppel iy record.^—This doctrine is based upon the rule that public

official and judicial records import absolute verity. Estoppel by judgment is given

separate treatment in Current Law,** and so is the conclusiveness of public recordsi

in general, the same being based npon principles of evidence.*' i

.§ 3. Estoppel by deed.**—The rule is well established that one who conveys by
warranty deed or other instrument purporting to carry a particular estate,*® as dis-

under Civ. Code 1895, I 4735. Morrison v.

Hilburn [Ga.] 54 S. E. 938. Right of repre-
sentative under such section to delay an-
swer until the estate in his hands Is suffi-

ciently administered to enable him to answer
the same must be asserted by a proper plea
or motion, and It is not incumbent on the
plaintiflE to show the condition of the estate.

Id.

77. Where legacy was attacked by judg-
ment creditor of legatee and executors al-

leged in their answer that legacy had been
assigned, but creditor did not bring in as-
signee, held that a Judgment in his favor
subject to a family settlement participated
in by the legatee and limited as to execution
until the estate was settled in orphans'
court was not res adjudicata as to the rights
of the assignee. Act April 10, 1849, P. L. 619,

construed. Hess's Estate, 27 Pa. Super. Ct.

498.
78. See Corporations, 7 C. L. 862.

79. See Agency, 7 C. L. €1.

80. See Partnership, 6 C. L. 911.

81. See Landlord and Tenant, 6 C. L. 345.

S3. See 5 C. L. 1285.

83. See po'st §§ 2, 3, 4.

84. Tappan v. Huntington [Minn.] 106 N.

W. 98. It may happen that a plaintiff being
estopped to allege a state of facts which
defendant is estopped to deny, the interest

of justice will require that both should be
liberated. Ackerman v. Larner, 116 La. 101,

40 So. 581. Appellants moved to dismiss

respondent's petition for the probate of a

7 Curr. L.—94.

will, but the motion was denied. Respondent
thereafter contested the will and appellants
appeared in support, of it. Upon respond-
ent's appeal to the district court from an
order admitting the will appellants moved
to dismiss on the ground that respondent
had elected to take under the will and was
estopped to contest it. Held appellants were
estopped to raise the question for the first
time in the district court. In re Pederson's
Estate [Minn.] 106 N. W. 958.

85. See 5 C. L. 1285.
86. See Former Adjudication, 5 C. L. 1502.
87. See Evidence, 5 C. L. 1301.
88. See 5 C. LT 1285.
SO. By the express provisions of Rev. Civ.

Code § 947, where one purports to convey
real estate in fee simple, any subsequent
title acquired by him passes to the grantee
or his successors. Bernardy v. Colonial &
U. S. Mortg. Co. [S. D.] 105 N. W. 737. If a
deed of bargain and sale or quitclaim shows
upon its face that the parties Intended to
invest the grantee with a particular estate,
the effect of the instrument will be as bind-
ing upon the grantor and those claiming
under him as If a formal covenant to that
effect had been inserted. Indenture under
which defendants claimed title held a con-
veyance in presenti and grantors held estop-
ped to assert title under subsequent con-
veyance against their prior grantee. Brad-
ley Estate Co. v. Bradley [Minn.] 106 N. W.
110. A deed being sufficient in form to con-
vey the entire interest In land, an Interest
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tinguished from a deed of quitclaim pure and simple,'" is estopped to as&ert title in

himself thereafter,"^ and that a title subsequently acquired by him inures to the ben-

efit of his grantee f' but this inurement does not operate against the assignee of a

subsequently acquired contract to purchase, the legal title never having vested in his

assignor."' A covenant of warranty and one against incumbrances will estop the

grantor from afterwards asserting or enforcing an existing incumbrance or lien upon
the premises,"* and a subsequent assignee of a mortgage held by such grantor is in no

better position unless he shows himself entitled to the protection accorded to innocent

purchasers;"" but a conveyance by a subsequent grantee • subject to such mortgage
operates as an estoppel against the former estoppel setting the matter at large, so

that the mortgage becomes enforceable in the hands of the original grantor or his

assignee."^ At law, where in a lease an interest passes, there is no estoppel on the

]es:-!or as to an after-acquired interest,"^ but equity does not inflexibly follo'W this

lule."' A warranty deed does not estop one to say that he told the grantee of the

fact that a lease was outstanding."" An heir claiming an independent title in him-
self is not estopped to assert it by the mere force of covenants of his ancestor.^

It is the general rule, subject to exceptions,^ that an estoppel by deed does not
arise against a grantee' in the absence of recitals or covenants on his part. But

afterwards acquired by the grantor passes
by way of estoppel to the grantee. Buchan-
an V. Ifarrington [N. C] 53 S. E. 478, A
deed executed and delivered is conclusive
as to the intention of the grantor to pass
title. Mascarel v. Mascarel's Ex'rs [Cal.

App.] 86 P. 617.

90. A quitclaim deed does not of itself

operate as an estoppel against either the
grantor or grantee as to the nature or ex-
tent of the title. Olmstead v. Tracy [Mich.]
13 Det. Leg. N. 452, 108 N. W. 649. Where
a deed contains no covenant of title, a title

subsequently acquired by the grantor does
not pass by estoppel. Caldwell v. New York
& H. R. Co., 97 N. Y. S. 588. A conveyance
by one having no interest must be by war-
ranty deed to affect his after-acquired title.

Pence v. Long [Ind. App.] 77 N. E. 961.

91. Six children held the equitable fee
to land under a will, subject to be divested
by their death before that of their father
and joined in a deed whereby the share of

each was conveyed to him free from all

contingencies of the others. One child sub-
sequently deeded away his interest. Held
one of the other children«who joined in the
partition deed was estopped to assert any
interest in the one-sixth deeded away,
though the child who conveyed died before
the father. Clay v. Chenault [Ky.] 96 S. W.
1125. Deed purporting to convey title.

Weeks v. Wllkins, 139 N. C. 215, 51 S. B. 909.

93. By warranty. New England Mortg.
Sec. Co. V. Fry [Ala.] 42 So. 57; Chapman v.

Sault Ste. Marie [Mich.] 109 N. W. 53. Where
a party contracts to sell land in which he has
no interest but which he subsequently ac-
quires by contract of purchase, such fact
cannot be taken advantage of by a subse-
quent assignee of the contract as against
a prior assignee. McPheeters v. Ronning,
S5 Minn. 164; 103 N. W. 889. This doctrine
extends to the warranty implied from the
use of the statutory words "grant, bargain
and sell." Mortgage. New England Mortg.
Sec. Co. v. Fry [Ala.] 42 So. 57.

93. Where graintor subsequently acquired

a contract to purchase from the true owner.
Davis V. Denham [Ala.] 40 So. 277.

94. Mortgage. Tappan v. Huntington
[Minn.] 106 N. W. 98. Covenant of warranty.
Mortgage lien. Brynjolfson v. Dagner [N.
D.] 109 N. W. 320. Where at the time one
contracted to sell premises by conveyance
containing covenants against incumbrances
he was the owner of an adjacent building, the
vendee could not resist specific performance
on the ground that the vendor had an ease-
ment in favor of the adjacent building, the
latter being estopped to assert such ease-
ment. Empire Realty Corp. v. Sayre, 107
App. Div. 415, 95 N. Y. S. 371.

95. Brynjolfson v. Dagner [N. D.] 109 N.
W. 320.

96. Conveyance - subject to mortgages
"duly recorded," etc. Tappan v. Huntington
[Minn.] 106 N. W. 98. The mortgage having
provided for foreclosure by advertisement,
the character of the remedy is not changed
from such foreclosure to a suit in equity. Id.

97. Globe Soap Co. v. Louisville & N. R.
Co., 7 Ohio C. C. (N. S.) 218.

98. Where, as in the case at bar, the
parties in addition to the usual lease cove-
nants have contracted specially as to sucli

after-acquired interest, their contract may
be treated as a covenant for a further assur-
ance, and the estoppel will be extended to
bind such after-acquired Interest, particu-
larly as fairness and good conscience seem
to require it. Globe Soap Co. v. Louisville
& N. R. Co., 7 Ohio C. C. (N. S.) 218.

09. In suit by grantee against lessee to
enjoin trespass. Ladnier v. Stewart [Miss.]
38 So. 748.

1. Zimmeriiian Mfg. Co. v. Wilson [Ala.]
40 So. 515.

2. In a suit to foreclose a lien on land a
remote grantee claiming title could not
question the title of grantors from whom
his grantor derived title on the ground that
the land had been previously conveyed to
another.

^ Malone's Committee V. Lebus [Ky.]
96 S. W. 519.
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somewhat closely related to estoppel by deed is the doctrine that one v,'ho ha? taken

a power of attorney* from, or possession imder, another, is estopped to deny the

title which he has thus recognized as superior.^ In the latter case, however, the

estoppel continues only while possession is retained," and is grounded upon the fact

that having admitted the sufficiency of the title for the purpose of having been let

into possession, a party will not thereafter be heard to say that it was insufficient
;'

hence, one who is already in possession under an independent color of title is not

estopped, by reason of purchasing an outstanding title, to afterwards deny its validity

and claim under his previous title,^ and the fact that prior to an action to quiet title,

plaintiff takes a quitclaim deed from a former ownei*, does not work an estoppel

against him where both parties claim under deeds of prior date." A grantee of land

subject to a mortgage is not estopped to set up usury unless he has received beneiits

from the amounts claimed to be usurious.^" The rule that litigants cannot question

the title of a common grantor does not apply unless the grants include the same

land." -

Estoppel against contesting the validity of a street assessment v.'ill not be in-

ferred in the case of a grantee who purchased subsequent to the levying of the

assessment, unless the language of the deed fairly warrants the conclusion that the

grantee reserved from the purchase money an amoimt sufficient to satis-fy the lien.^'^

Since estoppels must be mutual, the doctrine of estoppel by deed does not

extend to strangers. ^^ It applies to married women in jurisdictions where they

enjoy enlai-ged property rights,^* and to infants who, on becoming of age, fail to

disaffirm their voidable deeds.^°

3. Johnson v. Thomason, 120 Ga. 531, 48
S. B. 137.

4. A junior grantee who accepts a
po'wer of attorney from a senior grantee is

estopped to question the validity of the lat-

ter's title. Chapman v. Sault Ste. Marie
[Mich.] 109 N. W. 53.

5. One who enters into possession of land
under anothej and looks to him for title

cannot dispute the title of his vendor. Hay-
craft V, Duvall [Ky.] 89 S. W. 543. A ven-
dee of land is estopped to deny his vendor's
title under which he entered and took pos-
session. Purchaser of timber who entered
and cut under hill of sale knowing that
vendor relied on a tax title could not there-
after acquire original title and set it up
against his vendor. Patreski v. Minzgohr
[Mich.] 13 Det. L,eg. N. 241, 108 N. W. 77.

One taking possession of land under an-
other Is estopped to dispute the latter's title

until possession is restored to him. Camp-
bell v. Bverhart, 139 N. C. 503, 52 S. B. 201.

A tenant who enters into and retains pos-
session of premises is estopped to assert

the invalidity of the lease in an action to

recover the rent provided thereby. His ex-
ecutors who entered under his rights, also

bound. Steuber v. Huber, 107 App. Div. 599,

95 N. Y. S. 348.

6. After possession Is restored a party
may assert whatever rights he may have to

the property. Campbell v. Bverhart, 139 N.

C. 503, 52 S. B. 201.

7. Pitch v. Gentry [Ky.] 92 S. W. 586.

8. Previous adverse, holding under tax

deed. Pitch v. Gentry [Ky.] 92 S. W. 586.

9. And defendant's conduct was not af-

feetfed by the quitotaim ' deed. Hornet v.

Dumbeck [Ind. App.]. 78 N. B. 691.

10. Not estopped to assert usurious char-
acter of mortgage where he did not receive
any part of the usury as part of the con-
sideration and was not otherwise benefited.
Cobe V. Summers [Mich.] 12 Det. Leg. N. 965,
106 N. W. 707.

11. In ejectment, where defendants claim-
ed under a deed executed in 1843 and plain-
tiff claimed under a grant from the state in
1879, defendant "was not estopped to deny
plaintiff's title derived from the state by
introducing a grant fpom the state in 1882
where there was net evidence that this grant
included the land in controversy. Wall v.

Wall [N. C] 55 S. E. 283.

13. Waldschmidt v. Bowland, 4 Ohio N. P.
(N. S.) 411.

13. Recital in a deed that a decree of
foreclosure became absolute, not binding
on grantee as against strangers. Capen's
Adm'r v. Sheldon, 78 Vt. 39, 61 A. 864. A
grantee cannot rely upon recitals in his
deed that the grantor, who is in fact only
a life tenant, is the sole heir and legatee of
the former owner, and invoke such recitals
against the remaindermen under the will of
the former owner. Weigel v. Green, 218 111.

227, 75 N. B. 913. A recital in a deed convey-
ing land appropriated to the use of the first

settled minister in the town that the grantor
was the first settled minister held not bind-
ing on a stranger to the deed. Capen's Adm'r
V. Sheldon, 78 Vt. 39, 61 A. g64. The inten-
tion of a grantor and grantee as expressed
In the recital in the covenant of warranty,
"except maturing street assessments on
Floral avenue which the grantee assumes
and agrees to pay," is construed in this case
to be that the grantor was to be relieved
from any liability on account of said assess-



1492 ESTOPPEL 8 4. 7 Cur. Law.

TLe doctrine of estoppel by deed can apply only after a delivery, but one may

be estopped to deny that a delivery was made."

§ 4. Estoppel in pais?-''—Estoppel in pais is the preclusion of a party who by

his declarations or misleading conduct has induced another to act in a particular

manner, from thereafter denying the truth of his declarations or repudiating the

effect of his conduct to the injury of the one who acted upon them.^' The doctrine

should be sparingly applied where it is sought to divest a true owner of his title to

land.^" Estoppels in pais are available at law in the Federal courts in defense of

actions of ejectment, trespass, and conversion.^"

Elements. ^^—It must appear that the party claimed to be estopped^^ has made

ment, ana not that the contract should inure
to the benefit of the municipality. Bell v.

Norwood, 8 Ohio C. C. (N. S.) 435.
14. Where a husband conveyed land by

warranty deed in which his wife Joined in

order to convey her right of dower, she was
bound by the covenant of warranty and
could not acquire title in proceedings under
a mortgage wliich was a lien on' the prem-
ises at the time the deed was made and set
up such title against the grantee. George v.

Brandon [Pa.] 64 A. 371.

15. Estopped to set up after acquired
title against grantee. Deed of bargain and
sale with clause of warranty. Weeks v.

Wilkins. 139 N. C. 215, 51 S. B. 909.

16. Where a decedent executed a deed of
land to defendant in consideration of defend-
ant's caring for him during life, and de-
posited it with a third person but informed
defendant that he could have possession of

the deed at once if he wished, and defendant
fully performed his part of the agreement,
decedent and his heirs were thereby estop-
ped to deny the delivery of the deed. Fifer
v. Rachels [Ind. App.] 76 N. E. 186.

17. See 5 G. L. 1288.

IS. Deering v. Schreyer, 110 App. Div.

200, 97 N. Y. S. 14. Where one by his words
or conduct willfully causes another to be-
lieve in tlie existence of a certain state of

things and induces him to act on that be-
lief so as to alter his own previous position,

the former is concluded from averring
against the latter a different state of things
as existing at the same time. Larson v.

Anderson [Neb.] 104 N. W. 925. Estoppel
arises where one by his acts, representa-
tions, admissions or silence intentionally or
negligently induces another to believe in

the existence of certain facts, and such other
rightfully relies and acts on such belief so

that he would be prejudiced if the former
Is permitted to deny the existence of such
facts. Dye v. Crary [N. M.] 85 P. 1038. The
doctrine of estoppel in pais involves a ques-
tion of legal ethics. It lies at the founda-
tion of morals and applies whenever a party
has made a representation by word or con-
duet "Which he cannot in equity and good
conscience prove to be false. Williams v.

Ketcham [Ind. App.] 77 N. E. 285. Estoppel
in pais is based upon fraud, and the con-
duct relied upon to establish it must be such
as amounts to fraud, actual or constructive.
No estoppel by mere silence where there was
no duty to speak. Beechley v. Beechley
[Iowa] 108 N. W. 762.

19. Williams v. Ketcham [Ind. App.] 77

N. E. 285. "In the application of the doctrine

of estoppel in pais with respect to the title

to real property, it must appear first, tliat

the party making the admission, by his dec-
laration or conduct was apprised of the true
state of his own title; second, that he made
the admission with intent to decSve or with
such culpable negligence as to amount to
constructive fraud; third, that the other par-
ty was not only destitute of all knowledge
of the true state of the title but of the
means of acquiring such knowledge; and
further, that he relied directly upon such
admission and will be injured by allowing
its truth to be disproved." Id. In order to
establish an equitable estoppel against an
owner of real property, the. party attempt-
ing to raise it must show either an actual
fraudulent representation or concealment, or
such negligence as would amount to fraud
in law, and that he was actually misled
thereby to his injury. Mine claimant held
not estopped to assert his interest. Dye v.
Crary [N. M.] 85 P. 1038. An owner of land
cannot be divested of his title by his mere
oral disclaimer or admission of no title.

Wade V. McDougle [W. Va.] 52 S. E. 1026.
20. Form no basis for prohibition of such

actions at law. Campbell v. Golden Cycle
lUin. Co. [C. C. A.] 141 F. 610..

21. ,See 5 C. L. 1288.
23. Representations by a husband before

the board of review, as to his domicile, can-
not create an estoppel against the riglit of
his wife to dower. Chase v. Angell [Mich.]
13 Det. Leg. N. 616, 108 N. W. 1105. In con-
demnation proceedings, the fact that the
sheriff gave a railroad company a receipt
in full for all damages did not estop the
landowner from claiming damages for land
not appraised where the landowner accept-
ed the money from the sheriff only as pay-
ment of other awards. Mason v. Iowa Cent.
R. Co. [Iowa] 109 N. W. 1. Where M. & Co',

purchased a part of a tract of land for taxes
on the whole tract but It was not shown
that M. was the purchaser, M. was not es-
topped to claim the entire tract under previ-
ous conveyances, especially since the persons
setting up the estoppel had not altered their
positions on account of the sale. Martin v.

Kitchen, 196 Mo. 477, 93 S. W. 780. That the
son and agent of a taxpayer as attorney for
the city failed to sue for the recovery of
taxes could not estop the taxpayer to plead
limitations in an action by the city, in the
absence of fraud or collusion between the
taxpayer and the attorney. City of Houston
V. Stewart [Tex. Civ. App.] 13 Tex. Ct. Rep.
981, 90 S. W. . 49. Plaintiff conveyed lamd
which had been decreed to his grantors in
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some misrepresentation^^ or wrongful concealment^* of material existing facts^'

partition proceedings. Later he attempted
to adjust an error in tlie division between
tlie land and land decreed to another. Held
his purchaser or those claimingr under him
could not be estopped. Davis v. Ragland
[Tex. Civ. App.] 15 Tex. Ct. Rep. 615, 93 S.

W. 1099. Agreement between the tenant of
land and the owner of an adjoining tract
whereby the former paid the latter for the
use of a passway over his land did not estop
the landlord to assert his rights to the pass-
way by adverse use. Schwer v. Martin [Ky.]
97 S. W. 12. The fact that the books of a
nursery company whose business was pur-
chased by appellant showed an account due
against a bank could not estop the true
owner of the money in the bank from re-
covering the amount remitted by the bank
to appellant. DeMoss v. Thomas, 118 111.

App. 467. Where complainant and defend-
ant held certain theatre leases jointly, the
fact that complainant's agent participated
in a breach of trust by defendant by taking
a renewal of the leases for his own benefit
could not estop complainant from asserting
her rights against defendant. McCourt v.

Singers-Bigger [C. C. A.] 145 F. 103.

23. The treasurer of a railroad executed
a trust mortgage on the road to secure cer-
tain bonds under circumstances charging
him with knowledge that the mortgage In-

cluded land which belonged to him. Held
this was a representation to the purchasers
of the bonds that he did not have title and
he could not recover the land as against
their successors in interest. Stubbs v.

Franklin & M. R. Co. [Me.] 64 A. 625. The
fact that the public records disclosed the
tru> state of the title did not prevent the
estoppel of plaintiff to deny an easement
in the railroad. Id. Where in an action to

recover on a debt defendants contended that
by plaintiff's consent they had paid the
amount claimed to a third person on plain-

tiff's account, but defendants admitted that
at the time plaintiff authorized such pay-
ment he" protested that there was a mistake
in his account with the third person, held
the jury were authorized to find that the
evidence did not create an estoppel against
the plaintiff. Putnam v. Grant [Me.] 63 A.

816. The true owner of personal property
Is not estopped to deny the paper title of
another unless he has by some act or con-
duct induced the holder of such title to act

to his prejudice. DeMoss v. Thomas, 118

111. App. 467. The owner of a stock certifi-

cate delivered it to the agent of a pledgee
but clothed no one with indicia of title.

Held the owner was not estopped to assert
title as against a purchaser. Treadwell v.

Clark, 144 App. Div. 193, 100 N. T. S. 1.

Owner of certificate of stock held not es-

topped to recover it from innocent holders,

to whom the owner's messenger had wrong-
fully transferred it, where the owner had
conferred no apparent title or authority to

transfer the title on the messenger. Hall
v. Wagner, 97 N. T. S. 570. Where a deed
by a husband to his wife was never deliv-

ered, the children were not estopped to as-

sert title as against a subsequent grantee
of the wife, there being no action or non-

action or misleaiing speech or silence on
their part necessary to constitute an es-
toppel. Ligon V. Barton [Miss.] 40 So. 565.
One by attaching property is not estopped
to maintain that he was holding it at the
time as pledgee of the debtor. Attachable
interest is retained by pledgor. Ottumwa
Nat. Bank v. Totten, 114 Mo. App. 97, 89 S.

W. 65. Failure on the part of the purchaser
of mining machinery to make objections
while the work of installation was In prog-
ress did not estop him to reject the machin-
ery after the work was completed where the
contract stipulated for acceptance or rejec-
tion after completion of the plant. Ark.-
Mo. Zinc Co. v. Patterson [Ark.] 96 S. W.
170. Where a bond executed by the owner
of property was invalid and ineffectual to
dissolve a mechanic's lien, the lien claimant
was not estopped from asserting its in-
validity as against a purchaser who did not
show that the claimant before the purchase
informed him that the lien "was dissolved.
Rockwell V. Kelly, 190 Mass. 439, 77 N. E.
490. Evidence held to show that defendant
represented to plaintiff that by making a
purchase from defendant and two other
persons he would become the owner of the
exclusive right to -use a certain remedy
within the state, so as to preclude defendant
from setting up a right claimed to have
been acquired from his brother. Murray v.
Pales [Mich.] 12 Det. Leg. N. 881, 106 N. W.
282. Where a wife refused to join in her
husband's deed and the husband then con-
veyed the land without her signature, she
was not estopped after his' death to assert
dower in tlie absence of any connivance by
her in any representation by which the pur-
chaser was induced to believe that the
grantor was unmarried. Hyatt v. O'Connell
[Iowa] 107 N. W. 599.

24. That silence may constitute an es-
toppel it is essential that the party against
whom an estoppel is Invoked has stood by
and seen the other party committing an act
infringing upon his rights (No estoppel
w-here mortgagor permitted a sale of the
land to be made under a trust deed, free
of incumbrances. Crisman v. Lanterman
[Cal.] 87 P. 89), and his failure to speak
must have induced the person committing
the act to believe that he assents to its be-
ing committed (Id.). Where executor did not
induce the release of a mortgage, he was
not estopped to defend on the ground that
a personal liability could not thereafter bo
gnforced. Id. Lessor held not estopped to
deny liability on notes made by the lessees
in his name where payee had notice of the
(acts and was not misled. Skillern v.

Arkansas Woolen Mills [Ark.] 91 S. W. 303.
Silence does not estop unless there was a
duty to speak. Before plaintiff's marriage
her future husband deeded certain land to
his son and after her marriage she and her
husband gave another deed of the balance of
the husband's land to anotlier son, slie hav-
ing no knowledge of the prior conveyance.
Held the failure of the first son on taking
the acknowledgment of the second deed to

disclose the existence of the conveyance to

himself did not estop him after his father's
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with knowleflge thereof^ -actual or constructive,^" and with the intention, real or

imputed," that it should be acted upon by the party asserting the estoppel,^* and

death to rely on such conveyance. Beechley
V. Beechley [Iowa] 108 N. W. 762. There
must be not only a duty to speak but the
silence must amount to a legal fraud in

that thereby the other party, Ignorant of the
truth, was misled into doing that which he
would not have done but for such silence.

If both parties know the truth there can
be no estoppel by silence. Wingert v. Snouf-
fer [Iowa] 108 N. W. 1035. That owners of

property abutting on a street improved un-
der contract with the city knew during the
progress of construction that the conti'actor

did not comply with the contract but made
no objections in response to a notice pub-
lished pursuant to a' resolution of tlie coun-
cil, or in any other way, did not estop them
from resisting payment to the contractors.
Id. There must be not only the right but
the duty to speak and the silent party must
be conscious that thereby he works a fraud.

One is not estopped by failure to answer a
letter asking for extension of the time of

payment of a note, he being under no duty
to speak. Haines v. Barber, 113 App. Div.

696, 100 N. Y. S. 75. Letter held not neces-
sarily to call for an answer. Des Allemands
Lumber Co. r. Morgan City Timber Co. [La.]

41 So. 332. Plaintiff assisted the owner of

a tract of land in locating a fence along a
highway and worked the road once or twice.

At the time, plaintiff had a contract for the
purchase of a tract on the other side of the
higliway, but it was surrendered and he
did not purchase until after such location

and working. Held he was not estopped to

insist that the fence was in the highway.
Christenson v. Simmons [Or.] 82 P. 805. In

an action to quiet title the fact that before
plaintifE took his deed defendant knew that

the deed to the former's grantor was on
record but took no steps to have it annulled
did not estop him to deny that such deed
was ever delivered, plaintiff not being a bona
fide purchaser. Gulf Coal & Coke Co. v.

Alabama Coal & Coke Co. [Ala.] 40 So. 397.

That a mortgagee had knowledge of and
consented to the application for a loan by
the mortgagor to a mortgage company did

not estop her to assert her mortgage, there

being no duty to aflfirmatively oljject and
she doing nothing to induce the action of

the company. New England Mortg. Sec. Co,

V. Fry [Ala.] 42 So. 57. Insurance agent not

estopped to show incorrectness of a state-

ment of the balance due him and sent him
by the company, where he notified the com-
pany when the statement was received that
it was not correct and that he would not
accept it as final. Watson v. Travelers' Ins.

Co. [Wash.] 86 P. 659.

25. A party will not be estopped by an
admission as to the law. Dye v. Crary [N.

M.] 85 P. 1038. The representations must re-
late to some past or existing fact. A mere
promise Ijy a mortgagee to apply on the
mortgage debt a claim assigned to him by
the mortgagor could not be the basis of an
estoppel against the mortgagee to apply it

on another debt as against a subsequent
mortgagee. Weidemann v. Springfield Brew-
eries Co., 78 Conn. 660, 63 A. 162. That one

claiming ownership of land on which anoth-
er asserts a lien may have agreed to pay
off his claims of indebtedness does not es-
top the claimant of the land to set up title.

Remedy is on contract. Equitable Loan &
Security Co. v. Lewman, 124 Ga. 190, 52
S. B. 599.

20. Tile misrepresentations or conceal-
ment must have been made with knowledge
of the facts. That defendant did not inform
plaintiff of the existence and ownership of
an outstanding note against a mortgagor-
at the time when plaintiff negotiated for the
purchase of a certificate of sale at fore-
closure could not estop defendant from the
right to redeem as a subsequent holder of
the note where it was not shown that he
liad knowledge of these facts. Wyman v.

Friedman, 120 111. App. 543. An essential
ingredient of an estoppel in pais is knowl-
edge of the facts upon which the estoppel
is sought to be predicated. Defendant
in action for commissions did not know
that plaintifE had made a sale contrary to
terms prescribed by him. Crosthwaite v.

Lebus [Ala.] 41 So. 853. Where, on a pur-
chase of land by her mother, a daughter
took title in her own name without the
mother's consent, the mother was not estop-
ped to assert title as against a creditor of
the daughter who extended credit to her,
in the absence of the mother's knoTyledge of
dealings between the daughter and the cred-
itor. Moore v. Scruggs [Iowa] 109 N. W. 205.
A daughter was not estopped to assert the
fraudulent character of a transfer by her
mother of land in which she was interested
where it was made without her knowledge,
though she subsequently lived with her
mother on the premises taken in e-xchange
where she was ignorant that they were in-
cumbered and that a third person had made
valuable improvements upon the land con-
veyed. Austin V. Jones [Ala.] 41 So. 408.'

One who fails to assert his' interest, in land
when he knows another is mortgaging it is

not estopped where at the time he is igno-
rant of his interest. Scottish-American
Mortg. Co. V. Bunckley [Miss.] 41 So. 502.

In a suit for partition the fact that a third
person, not a party, whose land was includ-
ed therein, assisted in the survey did not
estop him or his heirs where he did not
know that he owned the land included nor
influence tiie surveyor or the commissioners.
Herman v. Dunman [Tex. Civ. App.] 16 Tex.
Ct. Rep. 372, 95 S. W. 80. The fact that one
is ignorant of the true state of a title does
not excuse him where by his own repre-
sentations he misleads a purchaser. Stubbs
V. Franklin & M. R. Co. [Me.] 64 A. 625.

That an owner of land was ignorant of his
interest in oil lands did not prevent his
estoppel where he permitted certain lessees
to enter and drill for oil and aided them in

their operations, and he could not there-
after claim the oil. South Penn. Oil Co. v.

Calf Creek Oil & Gas Co., 140 P. 507.
27. To constitute an estoppel the person

sought to be estopped must do some act or
make some admission with an intention of
influencing the conduct of another, or that



7 Ctir. Law. ESTOPPEL 1495

that this party was excusably without knowledge^" or the means of acqniring knowl-

he .had reason to believe would Influence his
conduct, and which act or admission is in-
consistent with the claim he proposes now
to make, and the other party must have act-
ed upon the strength of such admission or
conduct. Madson v. Spokane Valley Land
& Water Co., 40 Wash. 414, 82 P. 718. That
the owners of land covered by a portion of a
nonnavigable arm of a lake permitted de-
fendant company to erect a dam near their
land and construct a canal at great expense,
and cultivated a portion of the land drained
by the canal, did not estop them to deny
defendant's right to maintain the dam. Id.

But it is not necessary that there should
be intentional moral wrong. There may be
such negligence as is the equivalent of

fraud. 'Where mortgage of a railroad in-

cluded land belonging to plaintiff and he
made no claim for more than 19 years.
Stubbs V. Franklin &, M. R. Co. [Me.] 64 A.
625. There need not necessarily be, at the
time, an intention to mislead. If the acts
were voluntary and calculated to mislead
and actually did mislead, another, acting in

good faith, that Is sufficient. Deering v.

Schreyer, 110 App. Div. 200, 97 N. Y. S. 14.

Where a landowner contracted to pay an
attorney in consideration of his services one-
half of the damages that might be awarded
in condemnation proceedings and represent-
ed that a mortgage on the property had
been paid which was believed and relied

upon by the attorney, the owner was estop-

ped to claim that the mortgage was un-
paid and that the amount thereof should be
deducted before division of the award. Id.

Where a conditional vendor induced one
who had taken a mortgage from the vendee
to continue making advances to the vendee
relying on the mortgage, he was thereafter
estopped to claim adversely to the mort-
gagee regardless of intention In making his

statements, if they were such as would
cause a reasonably prudent man to act on
them. Slayton & Co. v. Horsey [Tex. Civ.

App.] 14 Tex. Ct. Rep. 732, 91 S. W. 799.

Whether the mortgagee at the time the
statements were made knew or believed that

the vendor had an interest in the property
was immaterial if the statements were such
as to induce him to continue advancing sup-
plies. Id.

as. To constitute an estoppel by conduct
the representation relied on must have been
made to the party setting up the estoppel,

or it must have been of such a nature and
made under such circumstances that the

party making it must be taken to have con-
templated that it would be communicated
to and acted upon by the other party.

Agreement by a mortgagee to apply a cer-

tain claim on the mortgage debt did not

estop him as against a subsequent mort-
gagee from applying it on another debt ac-

cording to a later agreement. Weidemann
V. Springfield Breweries Co., 78 Conn. 660,

63 A. 162. The refusal of a garnishee to

make further payments to defendant in an
attachment suit on the ground that the

debt had been attached could not avail the

plaintiff, as an estoppel against the gar-

nishee, to deny the validity of the notice.

especially where the garnishee denied any
indebtedness and relied_on limitations. Olyne
v. Easton, Bldridge & Co., 148 Cal. 287, 83
P. 36. That one claiming title to land upon
which another asserts a lien may have
agreed with a third person to pay off the
claim of indebtedness cannot estop the land
claimant from asserting title as against the
lienholder. Equitable Loan & Security Co.
V. Lewman, 124 Ga. 190, 52 S. E. 599. The repre-
sentations must have been in some way com-
municated to the party charging the estoppel
and relied upon by him. In a suit to have
an absolute deed declared a mortgage, the
fact tliat plaintiff after the conveyance, in
qualifying himself as a surety in another
action, understated the value of his prop-
erty and the amount of his debts, and
that in his bankruptcy scliedules sub-
sequently executed he made no mention of
a,ny property held in trust for his benefit,
could not estop plaintiff as against the gran-
tee. Alexander v. Grover, 190 Mass. 462, 77
N. E. 487.

29. A settlement and dismissal of an ac-
tion against a county auditor for money
illegally detained did not estop the county
from maintaining a subsequent action to re-
cover tlic money with which the auditor was
wrongfully credited in the settlement where
the auditor was in full possession of all the
facts and there was no fraud or overpay-
ment. Zuelly V. Casper [Ind. App.] 76 N. E.
646. Where plaintiffs after purchasing cer-
tain land petitioned a city for the vacation
nf certain streets and thereby recognized
that the city claimed rights tlierein, but
proceeded to erect permanent improvements
in the streets without the petition being
granted, they were not In a position to in-
voke equitable estoppel against the city to
assert dominion over the streets. Unzelman
V. Snohomish, 40 Wash. 588, 82 P. 911. Where
the assignee of a note and mortgage had
notice that the mortgagor had only a lease-
hold interest, or had notice of facts which
should have put him upon inquiry, the as-
signor was not estopped to assert that the
assignee had only such an Interest where
after the expiration of the leasehold estate
slie purchased the fee, there being no evi-
dence that she assigned the mortgage with
intent to purchase tlie fee or that she failed

to notify the assignee of any existing right
she had at the time of the assignment.
Tucker v. Tucker, 72 S. C. 295, 51 S. E. 876.

The right of a public lighting company to
maintain its wires on municipal poles can-
not be acquired by estoppel where the com-
pany claiming sucli right has been charged
from the beginning with full knowledge
that whatever rights it might acquire to
the use of sucli poles must be through strict

legal contract witli the municipality. City
of Columbus V. Columbus Public Service Co.,

4 Ohio N. P. (N. S.) 329. Silence will not
estop a party where the truth is known to
botli parties. Mere silence of a lot owner
did not estop him from demanding removal
of obstructions in a street where a pur-
chaser of other lots who placed the ob-
structions therein had notice by deeds in

his chain of title that he was encroaching.
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edge of the facts,'" and reasonalily" relied and acted upon the representation or con-

cealment^^ to his prejudioe.^^ It is also essential that the party against whom the

Garvey v. Harbison-'Walker Refractories Co.,

213 Pa. 177, 62 A. 778.
30. A party setting up an estoppel by

conduct must sliow that he exercised due
diligence to know the truth, and that he.

was destitute not only ot knowledge of the
true state of things but also of any con-
venient and available means of acquiring
such knowledge. Where plaintitt did not
use due diligence to inquire whether a cer-
tain claim "Which a prior mortgagee had^
promised to apply on the mortgage debt had
iieen so applied. "Weldemann v. Springfield
Breweries Co., 78 Conn. 660, 63 A. 162. There
is no estoppel where all parties have an
equal opportunity to determine the true
facts. Dye v. Crary [N. M.] 85 P. 1038.

Where the parties have equal means of
knowledge, no estoppel can be predicated
upon concealment or silence. Wyman v.

Friedman, 120 111. App. 543. Failure to as-
sert interest in lands mortgaged did not
work estoppel where plaintiff's interest ap-
peared of record. Scottish-American Mortg.
Co. V. Bunckley [Miss.] 41 So. 502.

31. Where under a will a widow was en-
titled to only a life estate in certain land
with remainder in fee to complainant, the
fact that the widow released her dower,
relying upon the failure of complainant for
eight years to secure a construction -of the
-will, could not estop complainant where he
did nothing inconsistent "with his claim to
the fee. Thorn v. Scofleld [Mich.] 13 Det.
Leg. N. 37, 107 N. W. 100. Evidence insuffl-

cient to sustain finding -that plaintiff had
reasonable grounds for belief that a note
on which he was liable would be renewed
or extended. Haines v. Barber, 113 App.
Div. 6S6, 100 N. Y. S. 75.

32. The doctrine of estoppel in pais does
not apply unless the party to whom the rep-
resentations were made relied upon them
and shaped his conduct thereby. Members
of a firm held not estopped to plead a defect
of parties defendant in an action on a
contract, though at the time the contract
w^as made one of them stated to plaintiff

that he and the other defendants were the
only members. Reisman v. Silver, 48 Misc.

399, 95 N. T. S. 483. The treasurer of a
railroad executed a trust niortgage on the
road to secure certain bonds. The mort-
gage included land belonging to him. Held
while there can be no estoppel unless the
party asserting it was induced to act and
did act, in reliance upon the conduct of the
party whom he seeks to estop, yet it will be
presumed that the purchasers of- railroad
bonds rely upon the trust mortgage as se-
curity. -Stubbs V. Franklin & M. R. Co.
[Me.] 64 A. 625. Where at the time of loan-
ing money on real estate the mortgagee
through her attorney was aware that the
true owner of the land had not conveyed it

to the mortgagor, she could not have relied
on a previous statement of the owner that
he had sold the land to the mortgagor and
there could be no estoppel against the own-
er. Williams v. Ketcham [Ind. App.] 77 N.

E. 285. A lien claimant held not estopped
from asserting the invalidity of a bond to

dissolve the lien as against a purchaser not
shown to have bought, believing that the
property was unincumbered or not shown to
have been misled by the lien claimant. Rock-
well V. Kelly, 190 Mass. 439, 77 N. E. 490.
Where a purchaser at foreclosure knew that
his deed covered only the land actually de-
scribed in the mortgage, the fact that at
the time the mortgage was given other lands
were pointed out as being within its terms
did not estop the grantee of the mortgagor
to claim such land in an action of ejectment
by the purchaser at foreclosure where the
mortgagees had made no conveyance to the
purchaser. Pereles v. Gross, 126 Wis. 122,
105 N. W. 217. The act of the attorney gen-
eral in procuring a dismissal of 'a writ of
error in a criminal case after leading plain-
tiff in error to believe that he would not do
so, and after the expiration of the two years
within which such writ could issue did not
estop the state to move to dismiss a writ
subsequently sued out on the ground that it

had not been issued within the two years
from the date of judgment. O'Donnell v.

State, 126 Wis. 599, 106 N. W. IS. Creditors
of a corporation are presumed to have relied
upon representations by the company and
its ofiicers as to the amount and existence
of paid-up capital stock. Rule applied as
against directors of a mutual insurance com-
pany. Dwinnell v. Minneapolis Fire & Ma-
rine Mut. Ins. Co. [Minn.] 106 N. W. 312.
Presumption does not extend to creditors
who accepted policies which by their terms
expressly provided for a mutual liability.
Id. It must affirmatively appear that the
party was in fact misled. In an action to
recover cattle a plea that the cattle were in-
cluded in defendant's mortgage with plain-
tiff's knowledge held Insufficient. McQueen
V. Bank of Edgemont [S. D.] 107 N. W. 208.
Proof that plaintiff knew that her husband
and his partner were mortgaging their own
stock, having a brand similar to that used
by her, did not estop her to assert her right
to her own cattle running on the same ran^ge
which were improperly included in the mort-
gage. Id. Failure of trustees to notify de-
fendant held not to estop them to recover
money loaned to defendant on mortgage se-
curity, though defendant had repaid the -

money to a cotrustee who had given him
a forged satisfaction piece and absconded,
where nothing was done or omitted by de-
fendant in reliance upon plaintiff's conduct.
Vohmann v. Michel, 109 App. Div. 659, 96
N. Y. S. 309. Where at the time plaintiff
purchased certain real estate he had no
knowledge that the attorney of a plaintiff
in an attachment suit had directed the sher-
iff not to sell the property, he could not
claim that plaintiff in the attachment suit
was estopped to insist on his attachment
lien. Katz v. Obenchain [Or.] 85 P. 617.
Plea of estoppel in pais in suit to reform a
contract of reinsurance held insufficient
which did not state that plaintiff did any-
thing or failed to do anything in reliance
upon defendant's representations, but mere-
ly alleged what plaintiff could have done it
defendant had claimed that the contract
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estoppel is asserted should be charged in the same capacity as that in which he acted
when he made the representation."

had expired. Delaware Tns. Co.' v. Penn.'svl-
vanla Fire Ins. Co. [Ga ] 55 S. S. 330.
Where a husband executed a deed to his
wife but it was never delivered, and after
his death the wife conveyed to another, the
children were not estopped as against the
grantee who had no knowledge of the hus-
band's deed. Ligon v. Bartin [Miss.] 40 So.
555. Where it was not shown that a grantee
relied upon the acquiescence of a daughter
in a transfer by her mother of land in which
the daughter was interested. Austin v.
J ones [Ala.] 41 ffo. 408. No reliance on fail-
ure to assert Interest in land mortgaged.
Scottish-American- Mortg. Co. v. Bunckley
[Miss.] 41 So. 502. Standing by and permit-
ting illegal sale under a mortgage, and later
assisting the purchaser in removing the
property does not estop the mortgagor to
assert the invalidity of the sale as against
the mortgagee. Aultman & Taylor Co. v.
Meade [Ky.] 89 S. W. 137.

33. The different elements are given ii

Dye V. Crary [N. M.] 85 P. 1038. /.

statement made by a mortgagee to a pur-
chaser at an execution sale, that the lien
of the mortgage had been released, .did not
work an estoppel where it was not clearly
sho-wn that the purchaser sustained a los'

Schwab V. Edge [Pa,] 64 A. 80. Distributees
of a grantor held not estopped to recover the
land on the ground of insufficient mental
capacity of the grantor where the grantee
had not changed her position to her preju-
dice by improvements or otherwise; Bidwell
V. Piercy [N. J. Eq.] 63 A. 261. Retraction
must result in injustice. A grantee of land,
abutting on a private -way. -who -would noi

be injured by the closing of the way beyond
his property, -was not entitled to object that
the owners were estopped to. close it. Stev-
ens V. Headley [N. J. Eq.] 62 A. 887. In an
action for damages for delay, by reason of
the owner's failure to have his building
ready for plaintiff's -work, a defense o

estoppel on the ground that no claim had
been made before defendant settled with
other contractors was insufficient where the
evidence failed to show that defendant
changed his position by reason thereof, and
it was not error to exclude this question
from the jury. Havens v. Robertson [Neb.]
106 N. W. 335. Acceptance of payment on
a firm note given in renewal of one made
before the retirement of a partner held not
to work an estoppel so as to bar the cred-
itor's right to recover the balance from the
retiring partner. Smart v. Breckinridge
Bank [Ky.] 90 S. W. 5. Lessees not being
influenced to their injury by a contract of

the lessor to pay them for a building which
in fact belonged to her, she was not estop-

ped to assert that the contract was without
fconsideration. Precht v. Howard, 110 App.
Div. 680, 97 N. T. S. 462. Where it was op-
tional with an insurance company to pay
the amount of a life policy to the husband
of the insured, a letter to the husband stat-

ing that his claim would he paid did not

estop the company where the husband did

nothing and lost nothing in reliance there-

on. Ferretti v. Prudential Ins. Co., 49 Misc.
489, 97 N. T. S. 1007. That a niece in whom
title to land purchased by her uncle was
taken, delivered to the latter a deed blank
as to grantee, executed a bond and mort-
gage upon which money was borrowed and
used by the uncle to improve the .property,-
and allowed the uncle to have the beneficial
use of the premises for ten years, did not
estop the niece to claim title, no one being
misled or injured by her acts. Fagan v.
McDonnell, 100 N. T. S. 641. An estoppel in
pals cannot be claimed by a corporation
against parties dealing with its agent where
nothing said or done misled the agent to the
injury of the corporation. No agreement
that proceeds of a sale should be applied
on a mortgage held by the corporation.
Gates V. Quong [Cal. App.] 85 P. 662. There
can be no estoppel preventing the reforma-
tion of an instrument as against one whose
situation is no different from what it would
le had there been no mistake. Detweiler v.

5wartley [Kan.] 86 P. 141. Estoppel in pais
arises only when the other party has been
led to change his position. The mere bring-
ing of a suit in support of which the estop-
lel is invoked is not a change of position.
Des AUemands Lumber Co. v. Morgan City
Timber Co. [La.] 41 So. 332. On the void
foreclosure of a trust deed the property -was
sold for $50. Later, plaintiff purchased the
assets of the purchaser for $80,000. Held
tile fact that the landowner permitted tht;

deed to remain on record and unchallenged
did not estop him to assert its invalidity as
against plaintiff. Cobe v. Lovan, 193 Mo.
235, 92 S. W. 93. Where a broker had al-
ready earned his commissions by procuring
a sale which could not be called off without
the buyer's consent, a statement made by
the broker to the principal not to call off the
trade as he did not claim commissions did
not estop the broker to assert his right to
the commissions. Ross v. Moskowitz [Tex.
Civ. App.] 16 Tex. Ct. Rep. 381, 95 S. W. 86.

One whose name had been forged to a note
held not estopped where, on being shown
his purported signature, he denied its au-
thenticity but said "it will be all right any-
way," no one having changed his position
and he not having adopted the signature.
Pye V. Commercial Nat. Bank [Tex. Civ.
App.] 97 S. W. 127. Children of a legatee
held not estopped to move to open a default
and modify the decree of distribution,
though on delivery to them of property dis-
tributed they signed a decree ratifying the
proceedings already had -when the additional
property claimed by them had not been dis-
tributed when the motion was made. In re
Trust & Deposit Co. of Onondaga, 110 App.
Div. 528, 97 N. Y. S. 405. The fact that a
statement filed by an insurance corporation
with the state auditor showed certain notes
given by some of its shareholders as part
of the assets of the corporation, and that a
continuation of the company's franchise was
thus secured, did not estop the makers to
deny that they were unconditional obliga-
tions. Anderson v. Buckley [Ala.] 41 So. 74S
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Illustrative applications of doctrine.^"—One who is silent concerning matters

which it is his duty to disclose'" will not thereafter be permitted to speak to the

injury of others.'^ One who disowns title in himself'^ or recognizes title in another^"

Where certain annuities were paid by ex-
ecutors "wlio thereby represented that they
had sufficient Income from tlie estate there-
for after the payment of certain legracies and
provision for a trust fund, the representa-
tion was -prejudicial, though most of the
money was received by the legatees who
were also annuitants. Woolsey v. Woolsey,
68 N. J. Eq. 762, 62 A. 686.

34. Where a landlord was not estopped
to assert his right to a passway over the
land of another by an agreement on the part
of his tenant to pay for its use, the tenant
was not estopped after a subsequent pur-
chase of the land from the- landlord. Schwer
V. Martin [Ky.] 97 S. W. 12. The holder of
a trust deed at a sale thereunder consented
to have the property conveyed to the pur-
"chaser free of all incumbrances, though he
held a prior mortgage on the premises and
thus released the mortgagor from any per-
sonal liability. Held the fact that, indi-
vidually, tlie executor of the mortgagor and
former owner requested that before the pay-
ment of the mortgage note the proceeds of
the sale should be applied on certain later
notes given by the testatrix arid on part of
which the executor was liable as a signer
did not estop him as executor to deny con-
sent of the estate to the release of the mort-
gage. Crisman v. Lanterman [Cal.] 87 P.

89.

35. See 5 C. L. 1292.

36. One who conceals facts required by
good faith and fair dealing to be disclosed
will not thereafter be permitted to assert
those facts to the injury of persons misled
by such conduct. Defendant, who in New
Jersey indorsed her husband's note dated
and payable in New York, was estopped to

deny, as against an innocent purchaser, that
the indorsement was a New York contract,
and to assert that it was invalid under the
New Jeisey law. Chemical Nat. Bank v.

Kellogg, 183 N. Y. 92, 75 N. B. 1103. The
rights of the parties did not depend upon
what plaintiff knew at the time of trial as
to defendant's intention, but upon what it

knew at the time it discounted the note. Id.

37. Where the attorney of a mortgagee
fraudulently transferred a mortgage but the
mortgagee without notice to the mortgagor
permitted him to pay interest to the as-

signee and recovered the mortgage by de-
cree without joining tlie mortgagor or ask-
ing for interest, she could not thereafter re-

cover the interest from the mortgagor.
Union Trust Co. v. Cain, 29 Pa. Super. Ct.

189. An owner of a lien on land, who with
knowledge of the existence of an action
against the record owner of his lien and of

a judgment therein establishing title to the
land in the plaintiff, stands by without dis-
closing his interest and makes no effort for

five years to vacate the judgment, cannot
thereafter prosecute his claim. Stuart v.

Pierce County, 40 Wash. 267, 82 P. 270.

Grantor held estopped to deny the title of

the grantee, who had wrongfully obtained

possession of a deed, as against an innocent

purchaser, where he negligently permitted
the grantee's apparent ownership to remain
unchallenged for an unreasonable length of
time. " Johnson v. Brlandson [N. D.] 105 N.
W. 722. Plaintiff held estopped to assert
ownership of a wagon which slie let one C.
use for over a year pending the consumma-
tion of an agre'ement for the letting of cer-
tain land, where C. in the meantime mort-
gaged it to defendant. Davis v. First Nat.
Bank [Ind. T.] 89 S. W. 1015. This seems
contrary to the weight of authority. [Edit-
or.]

Permitting expenditures; Plaintiffs held
estopped to assert riglrts in mining prem-
ises by knowingly permitting defendant for
18 months to work a claim adjoining the one
in which they were in possession, and en-
couraging large expenditures of money.
Sharkey v. Candiani [Or.] 85 P. 219. Where
the owners of a canal permitted the oper-
ators of a paper mill to discharge refuse
matter into the canal for many years, and
stood by while thousands of dollars were
expended in repairs and additions to the
mill, they were estopped thereafter to ob-
ject to the discharge of a smaller quantity
of refuse. Morris Canal & Banking Co. v.
Diamond Mills Paper Co. [N. J. Eq.] 64 A.
746. Landowner and his lessee, who with
fall knowledge permitted complainant and
its predecessors to expend large sums of
money in drilling oil wells under an invalid
lease from a railroad, held estopped to re-
cover the value of the oil. South Penn. Oil
Co. V. Calf Creek Oil & Gas Co., 140 F. 507.
Landowner injured by overflow of his farm
held estopped to enjoin the maintenance of
a dam, and thereby stop the operation of
electric light plants, where he acquiesced in
the building of the dam and stated to de-
fendant that he would "wait and see" before
determining what he would do in case of
injury to the farm. Andrus v. Berkshire
Power Co. [C. C. A. 145 F. 47. One who with
knowledge that another claimed a fee title
to certain land and was making valuable
improvements failed for nearly ten years
to assert any interest in the property, held
estopped from doing so thereafter. Lewis
V. Sherwin Bros., 129 Iowa, 682, 104 N. W.
511, 106 N. W. 183. If a trespasser is per-
mitted to expend a large sum of money in

the erection of a permanent building with-
out protest from the owner of the land,
or any attempt by the owner to assert his
rights for a long period, equity will not
favor a late assertion of such stale rights
by injunction, but will leave the parties to
their remedy at lav7, or if estoppel is plead-
ed will lean favorably toward such a de-
fense. McCleery v. Alton, 8 Ohio C. C. (N.
S.) 481. A city held estopped to assert title

to a "municipal square" where, without ob-
jection, it had permitted tlie county since
its organization to occupy the same and
erect thereon costly and substantial build-
ings. City of "Victoria v. Victoria County
[Tex. Civ. App.] 15 Tex. Ct. Rep. 873, 94
S. W. 368.
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by standing by and permitting property in whicli he has an interest to be sold to

one who is ignorant of the true state of the title/" or who induces or encourages

such party to encumber,*^ lease/- or purchase such property/^ or other property,**

from a third person will thereafter be estopped to assert rights in himself inconsistent

with his previous attitude, to the prejudice of the party misled. One who has

treated an instrument,*^ proceeding, or transaction, as valid,*" and sought or derived

benefits therefrom,*^ cannot thereafter deny its validity.

38. The husband of an heir of one whose
property was sold at judicial sale was made
defendant and disclaimed any interest in
the land. Held, he was thereafter estopped
to assert any interest against the purchaser.
Stine V. Goodman [Ky.] 92 S. W. 612. In a
suit to set aside an excliange of property
for failure of title, certain defendant heirs
who disclaimed any interest in the land
would be estopped by their disclaimer and
by the fact that they received and enjoyed
tlie property taken by tlieir ancestor in ex-
change, so that plaintiff could not be award-
ed relief on the ground of any interest in
them. Milby v. Hester [Tex. Civ. App.] 15
Tex. Ct. Rep. 495, 754, 94 S. W. 178. Does
not apply in jurisdictions where a disclaJmer
can be made only by deed or in a court of
record-. Plaintiff held not estopped by state-
ments to defendant's grantors at the time
they were about to convey to defendant that
she did' not own or claim the land. McMur-
ray v. Dixon [Va.] 54 S. E. 481.

39. Where a city conveyed land to com-
plainant's father and later condemned part
of it, levied a special assessment and re-
ceived taxes, it could not contend that the
land had been dedicated to the public for an
alley. Falter v. Packard, 219 111. 356, 76
N. E. 495.

40. Where the general manager of a lum-
Der corporation stood by while its lumber
"was assessed to the president of the corpora-
tion and not to the corporation itself, at-
tempted to have the tax reduced, promised
to pay it and was present at the time of
levy upon and sale of the lumber for non-
payment of the tax, but made no claim that
the lumber belonged to the corporation, the
latter was estopped to assert ownership as
against the purchaser at the tax sale. Wis-
consin Oak Lumber Co. v. Laursen, 126 Wis.
484, 105 N. W. 906. Where nine years before
trial land was sold at sheriff's sale without
objection on the part of the heirs of an
alleged donee, and the purchaser had made
v,aluable improvements, they could not
thereafter claim the land. In re Lahaye,
115 La. 1089, 40 So. 468.

,
41. Disclaimer of interest in crop held to

Work estoppel to claim the property as land-
lord where plaintiffs took a mortgage on
the faith thereof. Cfhancellor v. Law [Ala.]

41 So. 514.

4a. In an action to recover rent the acts

of plaintiff in representing that lie executed
the lease for one T., causing the rent to be
paid to T., and concealing his own interest

in the property, held to estop him to assert
that he executed the lease in his own behalf.

Niles v. Gonzales, 1 Cal. App. 324, 82 P. 212.

43. Where an owner of land stands by
and with knowledge of his title encourages
a sale or does not forbid it, and another

person in ignorance of the true title is in-
duced to make the purchase under the sup-
position that the title is good, he cannot
thereafter dispute the purchaser's title.

Haun V. Martin [Or.] 86 P. 371. But to jus-
tify the application of this principle it is

indispensable that the party sought to be
estopped should by conduct or gross negli-
gence encourage or influence the purchase,
and that the other party, being at the time
ignorant of the actual title, should have
been misled by his acts and conduct and
induced thereby to change his position. Id.

Heir not estopped to assert invalidity of
sale by administrator of timber culture
claim. Id. The true owner of land by at-
testing a deed, the contents of which he
knows, made by a person who has no title,

will be estopped to assert his title against
a grantee and his privies (Equitable Loan
& Security Co. v. Lewman, 124 Ga. 190, 52
S. E. 599), but this estoppel will not bind an
existing creditor of such owner (Id.). Where
the creditor subsequently reduces his debt
to judgment, his lien is superior to the
equities of the grantee who acquired neither
lien nor title from the true owner but as
against wTiom the latter is estopped to as-
sert title. Id. A widow held estopped to
assert an interest in land where in defend-
ant's hearing she agreed to surrender it to
a third person in consideration that the lat-
ter pay the debts, and later stated to de-
fendant that if he desired to purchase the
land he would have to do so from the third
person, which he did in reliance on her
representations. Hughes v. Landrum [Tex
Civ. App.] 13 Tex. Ct. Rep. 787, 89 S. W.
85. A father represented to his son tliat

the latter's grandmother had complete title

to certain land and requested the son to
purchase it, whicli the son did. Held, the
son ha^ ing assumed the care of his grand-
motlier in consideration of the transfer, the
father could not subsequently assert a title

to the land whicli he then disowned. Lar-
son V. Anderson [Neb.] 104 N. W. 925. Where
defendant purchased certain property on
plaintiff's representation that while he held
a bill of sale he had not himself bought the
property, defendant's title was superior to
plaintiff's. Chandler Bros. v. Higgins [Ala.]
3S So. 576.

44. Wliere a bank to which a non-nego-
tiable paper was presented for discount in-
quired of the maker and he replied so as to
induce the bank to purchase the paper, he
could not thereafter deny liability, thougli
tlio bank gave no notice tliat it had dis-
counted tlie paper. Strang v. IMacArthur,
212 Pa, 477, 61 A. 1015. Maker of usurious
note held estopped to assert usury as against
one whom he had induced to purchase the
note by representations that a certain sum
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was aue, and his promise to pay later.

Walker v. Hillyer, 124 Ga. 857, 53 S. E. 313.

45. "Where the holders of an option to

purchase a mine assig-ned a half interest,
and, with their assignees, formed a part-
nership and began "work on the mine under
the assignment, they could not be heard to
say that it was not a perfected and deliv-
"ered instrument. Larsh v. Boyle- [Colo.]
86 P. 1000. Defendant by requesting a post-
ponement of a tender to purchase land held
to have recognized the validity of his con-
tract to sell and to be thereafter estopped
to assert that i.t "was repugnant to the stat-
ute of frauds. Alston v. Connell, 140 N. C.

485, 53 S. B. 292. Where defendant received
money from his wife knowing that she held
it in trust for her son, he cannot, in an
action on a note he gave her therefor, and
which she assigned to the son, claim that it

was void because executed before the pass-
age of the Weissenger Act (Ky. St. 1903, c.

.

66, art. 3), or plead in bar a judgment in
which she recovered alimony from him.
Kefauver v. Kefauver, 26 Ky. L. R. 1058,

83 S. W. 119. An agent or trustee who col-

lects money under an invalid contract can-
not set up the Invalidity of the contract in

an action for an accounting. Multnomah
County V. White [Or.] 85 P. 78. A holder of

tax certificates, wrongfully transferred from
the county, collected money on them from
the delinquent taxpayers. Held, In a suit by
the county to recover the amount collected,

he was estopped to assert that the certifi-

cates were void. Id.

40, Where in an action against a town
to recover for legal services it appeared that
at a town meeting a motion to disallow the
claim had been defeated, and therea/fter, but
before the services were rendered, the town
paid plaintiff a certain sum on account, the
town was estopped to contend that the ex-
penditure was illegal. Newton v. Hamden
[Conn.] 64 A. 229. A widow paid a sum of

money to the heirs, the parties believing
that such payment vested the absolute title

to the homestead in the widow, and the
heirs retained the payments made and re-

mained silent for more than ten years. Held
the heirs were estopped to assert title as
against the widow's grantee in good faith.

Staats v. Wilson [Neb.] 107 N. W. 230.

Where pursuant to a stockholders' resolu.

tion the property of a' corporation was con-
veyed to trustees to be sold for the pay-
ment of debts, and the company with full

knowledge of all the facts allowed the
trustees to sell property until all the debts
were paid and accepted a reconveyance of

the remainder and retained the same, it

could not thereafter question the validity of

the steps for the creation of the trusteeship
or deny the validity of the acts of the trus-

. tees. Kessler & Co. v. Ensley Co., 141 F. 130.

47. A traction . company which accepted
and enjoyed the privileges and franchises
-granted by an ordinance, subject to certain
restrictions, could not resist the claim of the
municipality for enforcement of the restric-

tions on the ground that the ordinance was
ultra vires. Borough of Rutherford v. Hud-
son River Traction Co. [N. J. Law] 63 A. 84.

A bonding company with knowledge of an
informality in the execution of a bond by
its agent received and retained the premium

paid for the bond. Held it was estopped in
an action on the bond, to urge such infirmity
as a defense. Farmers' & Merchants' Irr.
Co. V. U. S. Fidelity & Guaranty Co. [Neb.]
108 N. W. 156. Where a contract by an in-
surance company to sell its good will and
turn over a list of its policies to another
company was fully performed by the seller
and the buyer obtained the full benefit
thereof by reinsuring a large share of the
seller's risks, the buyer was estopped to
deny the power of the insurance company to
make the contract. Bowers v. Ocean Ace. &
Guarantee Corp., 110 App. Div. 691, 97 N. T.
S. 485. The daughter of a debtor, who had
failed to present a claim to his as-
signee and who had accepted the bene-
fit of a settlement deed which con-
templated a complete discharge of the debt-
or's estate from the claims of creditors, held
not in a position to contest the validity of
the deed and assert her claim against the
interest of the other children in the land
covered thereby. Estill's Trustee v. Francis
[Ky.] 89 S. W. 172. A client who accepts and
profits by the services of an attorney; know-
ing that the latter had previously repre-
sented another party, is estopped to dispute
the attorney's right to his fee on the ground
of his having previously represented the
other party. Patterson v. Fleenor [Ky.] 89
S. W^. 705. Where a municipal contract had
been fully executed and tax bills in pay-
ment thereof issued to the contractor, he
and his surety were estopped to defend an
action by a materialman on the ground
that the contract was void. Kansas City v.
Schroeder, 196 Mo. 281, 93_ S. W. 405. A
corporation which for over seven years took
no steps to repudiate the action of its offi-

cers in filing amended articles of incorpora-
tion creating it a corporation under the
present' law, .and enjoyed all its attendant
privileges, though charged with record no-
tice thereof, could not when sued for the
state organization tax under Ky. St. 1903,
§ 4225, assert that the action of its officers
was unauthorized. Licking Valley Bldg.
Ass'n No. 3 v. Com. [Ky.] 89 S. W. 682. Where
a shareholder in an association voted his
shares In favor of the liquidation of the
association and accepted dividends on ac-
count thereof after liquidation, he was es-
topped to maintain an action for recovery
of the money paid for the shares. Forest-
ers' Bldg. & Loan Ass'n v. Quinn, 119 111.

App. 672. One cannot attack the validity of
a delegate meeting of a society where he
participates in the meeting and becomes a
candidate for one of the offices to be filled.

Burdick v. Rons & Daughters of Protection
[Neb.] 106 N. W. 466.

Conveyances: One Who accepts and ap-
propriates to her own use the proceeds of
a sale of real estate in partition as one of
the cotenants is estopped to assert a sub-
sequently acquired title 'adverse to the title

as adjudicated in the partition proceedings.
Gruenewald v. Neu, 215 111. 132, 74 N. E. 101.

Where in partition proceedings the decree
for sale and Its execution was made, so to
speak, by the direction in writing of a hus-
band and wife so that the master's deed
was in substance and effect their deed, and
they received their share of the considera-
tion money, they were estopped from setting
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Other applications of the doctrine/^ and eases where it did not apply,*" are

up that the conveyance did not pass their
Interest in the land. Baltimore & N. Y. R.
Co. V. Bouvler [N. J. Eq.] 62 A. 868. Where
minor heirs by their guardian joined in pro-
curing a partition sale of a homestead in
which they were interested and received and
accepted a portion of the purchase price, tlie

purchaser acquired an equitable title which
the heirs were estopped to deny while re-
taining the benefits of the sale, though the
court was without .jurisdiction to order the
sale. Murphy v. Sisters of the Incarnate
Word [Tex. Civ. App.] 97 S. W. 135. The
estoppel operated against their claim to
their mother's interest in the estate as well
as against that to the interest of their fath-'
er. Id. Community property was conveyed
by a father to his son on the latter's prom-
ise to sell the same and account for the
proceeds. Held, in an action against the
son for conversion of the proceeds, brought
by the father for himself and as executor
for his deceased wife, the son having con-
veyed ' the property and received the pro-
ceeds, could not defend on the ground that
the conveytCnce to him was void because
his father's wife did not join. Rohrer v.

Rohrer, 40 Wash. 259, 82 P. 289. A deed by
a widow as legal representative in perform-
ance of her husband's contract of sale of

community property, she receiving the con-
sideration, estops her and her heirs to

thereafter assert an interest in the land,

though the recited decree of the probate
court purporting to authorize the deed is

void. Cope v. Blount [Tex. Ctv. App.] 15

Tex. Ct. Rep. 99, 91 S. W. 615. Where land
was conveyed and sold by the grantee to

pay the grantor's debts, a subsequent
ferantee of the latter could not recover the

land on the ground of insufficiency of de-

scription in the first deed and illegality of

consideration. Phelan v. Wilson, 114 La.

813, 38 So'. 570. Where plaintiff purchased
land from an insolvent grantor in reliance

on defendant's promise to release a vendor's

lien held by him and defendant received the
consideration for such release, he could not
thereafter assert the invalidity of the agree-

ment under the statute of frauds in a suit

to have the lien set aside. McKinley v. Wil-

son [Tex. Civ. App.] 96 S. W. 112. One pur-

chasing at judicial sale is estopped from
questioning the validity of an incumbrance
shown by the appraisement and deducted
from the appraised value of the estate sold

where he makes no objection to the validity

of the incumbrance prior to the sale. Top-
liff V. Richardson [Neb.] 107 N. W. 114.

48. Defendants who replevied and sold

goods wrongfully transferred, and credited

the proceeds, to the account of a prior pur-

chaser, held estopped on his subsequent in-

solvency to assert that the proceeds should

not have been so credited. Moors v. Laden-
burg, 189 Mass. 93, 75 N. E. 145. One who,
as attorney, brings a proceeding for the un-
lawful detainer of real estate in the name
of another may thereby estop himself to

deny that the nominal plaintiff is the real

party in interest and entitled to conapromise

and settle the suit, though defendant may
have notice that such attorney claims to

be himself entitled to the possession of the
property. Such estoppel shown. Edwards
V. Sourbeer [Kan.] 84 P. 1033. An owner
of lots who built sheds on onei of them so
as to encroach upon a private alley, the
sheds being built to induce another to buy
the lot, was thereafter estopped to compel
the purchaser to remove the shed because
of the encroachment and such estoppel ran
against his grantee of one of the other lots
who knew of the sheds when he bought.
Watson v. Carver, 27 App. D. C. 555. A
vendee in a conveyance, who procures his
vendor to make a second deed to one to
whom the former has sold the land, is

estopped to set up his older deed as against
his own vendee. Haycraft v. Duvall [Ky.l
89 S. W. 543._ A mortgagee who subsequent-
ly took a trust deed on the same property,
securing the same and a further indebted-
ness, ana sold the property thereunder free
of Incumbrance, releasing the mortgage, and
realized a sum sufficient to pay the mort-
gage but applied a part of it to the other
indebtedness, is estopped as against the pur-
chaser from asserting the Invalidity of the
release and, having no right to enforce the
mortgage, cannot make It the basis of an
action against the mortgagor to recover a
deficiency judgment. Crisman v. Lanter-
man [Cal.] 87 P. 89. Where a mortgagor
procured the mortgagee to make certain
payments, knowing that the mortgagee re-
lied on the mortgage as security therefor,
the mortgagor was estopped to deny that
the payments made were so secured. Maus-
ert V. Christian Feigenspan [N. J. Eq.] 64
A. 801. A city having designated a "munic-
ipal square" as a site for a jail erected by
the county "was thereafter estopped to com-
plain of its location as against the county.
City of Victoria v. "Victoria County [Tex.
Civ. App.] 15 Tex. Ct. Rep. 873, 94 S. W.
36l '

Kstop^el to deny repTescntatioiis: Where
a grantee returned to the grantor and rep-
resented to him that he had not accepted
the deed but had destroyed it, and thereby
induced the grantor to execute a second
deed to the wife of the grantee, the grantee
and likewise his subsequent grantee were
estopped to assert against the wife that
the first deed had been accepted. Ames v.

Ames [Ark.] 96 S. W. 144. Where stock-
holders of a corporation held a mortgage on
corporation property but procured the cor-
poration to sell the property "free from
any incumbrance whatever," and the money
was in part used to pay debts for which the
stockholders were sureties, the stockholders
were afterwards estopped to assert against
the purchaser title acquired by foreclosure
of the mortgage. Parker v. Citizens' R. Co.
[Tex. Civ. App.] 15 Tex Ct Rep. 718, 95 S.

W. 38. Breach by vendee of a condition
subsequent in the deed requiring him to

operate a street car line did not avoid the
estoppel. Id. Where the secretary of a
building association procures the issue of

checks of the association in the names of

flictitlous applicants for loans, and endorses
them in the names of the fictitious payees,

his collection of such checks would estop
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shown in the notes. Questions of estoppel peculiar to insurance are elsewhere

treated.^"

him from asserting their original invalidity,
even if they were invalid, and vsrould amount
to embezzlement under Rev. St. § 6843. Liv-
ingston V. Fidelity & Deposit Co., 7 Ohio C.
C. (N. S.) 66. Plaintiff bank held estopped
to enforce payment of certain notes against
the estate of a surety where, after the lat-
ter's death, his widow, upon inquiry,
was informed by plaintiff that her husband's
name did not appear as surety on the notes
and the widow was thereby prevented from
taking steps to prevent loss to the estate.
Bank of Taylorsville v. Hardesty [Ky.] 91 S.

W. 729. Where a taxpayer renders several
lots of land in bulk, Ije is estopped to as-
sert the illegality of the bulk assessment.
City of Houston v. Stewart [Tex. Civ. App.]
13 Tex. Ct. Rep. 981, 90 S. W. 49. The same
principle applies where the city in assess-
ing unrendered property adopts a rendition
in bulk previously made by the owner. Id.

Where the owner of land sells lots or blocks
according to descriptions given in a plat, he
is thereafter estopped to deny the dedi-
cation of the streets and alleys shown on the
plat as against purchasers who would suf-
fer Special injury. Special injury not shown.
Thorpe v. Clanton [Ariz.] 85 P. 1061. Di-
rectors of an insolvent mutual insurance
company, who subscribed to a fund which
the company with their knowledge repre-
sented to be paid up capital, held estopped
to deny their liability as against policy
holders who became such in reliance upon
the representations. Dwinnell v. Minneapolis
Fire & Marine Mut. Ins. Co. [Minn.] 106 N.
N. W. 312. Where certain annuities were
payable only out of the income of an es-
tate after the payment of certain legacies,

and providing for a certain trust fund, the
executors, by making payments to the an-
nuitants, who were also interested in the
corpus of the estate, which was needed to

pay the legacies and meet the trust fund,
thereby represented that they had other in-

come and were estopped to deny this fact,

and were not entitled to allowance for the
payments against the corpus of the estate.

Woolsey v. Woolsey, 68 N. J. Eq. 763, 62 A.

686.

E^stopiicl by acquiescence: Defendant con-
sented to a survey to establish the divi-

sion line between his land and plaintiff's,

recognized the line fixed as the true one,

and not only constructed improvements with
reference thereto but saw plaintiff incurring
expense relying on such survey without ob-
jection. Held defendant could not thereaft-

er claim title by adverse possession to land
beyond such line. Kitchen v. Chantland
[Iowa] 105 N. W. 367. Acquiescence for 15

years in maintenance of water pipes through
complainant's land held to bar the right to

have their maintenance enjoined. Jayne v.

Cortland Waterworks Co., 107 App. Div. 517,

95 N. Y. S. 227. Heirs of the former owner
of land held estopped to assert title where
they permitted his son to remain in posses-

sion for 30 or 40 years and make extensive
improvements, dismissed a previous action

to recover the land, and surcharged the

accounts of the son as administrator of his

father's estate in respect to sums allowed
him as credits for taxes paid on the land.
Haddix v. Fairchild [Ky.] 89 S. W. 171. An
Indian nation employed an attorney to pros-
ecute a claim against the United States.
Upon the death of the attorney his repre-
sentatives employed another attorney to
prosecute the claim. Upon the latter dis-
covering that his contract was invalid, he
contracted directly with the Indian nation
and v^ith knowledge of the representatives
of the first attorney rendered services and
incurred expense in obtaining an allowance
of the claim. Held the representatives of
the first attorney were estopped to claim
any part of the compensation paid by the
nation to the second attorney. Love v. Peel
[Ark.] 95 S. W. 998.

49. Estoppel in pais does not arise un-
less a party has done some act or used some
language whereby he has derived a benefit
or prejudiced another, nor where the facts

' are known to both parties. A judgment
creditor to whose lien a homestead was sub-
ject acted under order of court as "receiv-
er" in making a sale of the homestead land
and reinvesting the proceeds in other land,
erroneously taking the deed to himself as
"trustee and receiver" to be held as a home-
stead to the use of the beneficiaries of the
original homestead with reversion to the es-
tate of him from whose property the home-
stead had been set apart. Held he was not
estopped from enforcing his judgment
against the last mentioned land. Johnson
V. Thomason, 120 Ga. 531, 48 S. E. 137. A
town board was not estopped to deny lia-
bility on a contract for the erection of
bridges which the board had no authority
under the statute to purchase where it did
not receive or use the bridges, and the con-
tract did not recite any facts showing the
board to have authority and the contractor
was not misled or ignorant of the circum-
stances. People V. Voorhles, 99 N. T. S. 918.
In an action at law by one mining company
against another to recover damages for al-
leged unlawful removal of ore, the defend-
ant could not have the cause transferred in-
to equity on the ground of estoppel where
the bill did not aver the elements of an
equitable estoppel, i. e., knowledge and mis-
representation of facts by the parties to
be estopped^ ignorance of the facts and
injurious change of situation by the victim
in reliance upon the misrepresentations.
Campbell v. Golden Cycle Min. Co. [C. C. A.]
141 F. 610. Wliere the Federal government
never acquiesced in the operation of cer-
tain fish factories near the site of a quaran-
tine station, nor induced the building of the
factories or made any promise, express or im-
plied, that no complaint would be made of
offensive odors passing to the station, the
government' was not estopped from main-
taining an injunction to restrain the opera-
tion of the factories. United States v. Luce,
141 F. 385. After a determination by the
auditor general, under the statute, that
lands delinquent for taxes are subject to
transfer to the state, the receipt by him of
redemption money from the original owner did
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not support an estoppel against the state
or affect Its rights. Jackson, etc., R. Co. v.

Solomon Lumber Co. [Mich.] 109 N. W. 257.
Evidence held insufHcient to show that an
attorney, while representing a client in en-
forcing a 'judgment against land which had
been fraudulently conveyed, had advised an-
other client, an adverse party, that his title

was good so as to estop an assignee of the
attorney, the latter having purchased at the
execution sale and acquired the judgment,
from claiming title to the property. "Wald-
Top V. Vaught [Ark.l 94 S. W. 53. Certain
lieirs, after citing the administrator to ac-
count for the proceeds of a sale of land,
recovered the land in ejectment against
the purchaser but subsequently lost It on
Its being subjected to the claim of a credit-
or of the purchaser. Held in a suit by
them against a surety on the administrator's
bond for an acounting of the proceeds of the
sale, an estoppel in pais did not arise in

favor of the surety. Worthy v. Battle, 125

Ga. 418, 54 S. E. 667. "Where the parties

to a deed measured the land from the side

of a roadway and it was understood that

no part of the road should pass, and the

grantee subsequently treated the road as
belonging exclusively to others for whom
it had been laid out, the grantor was not

estopped to assert that no part of the road
was conveyed, though the deed described the

land so as to include a part of the road.

Graham v. Olson, 116 Mo. App. 272, 92 S.

"W. 728. A void default judgment was ren-

dered against O. S. S. Thereafter, an ap-
plication for an injunction to restrain the

sale of the land of Oliver S. was presented

to a district judge, the grounds of the ap-
plication being that Oliver S. did not owe
the debt, had not been served with cita-

tion and was a nonresident. The applica-

tion' was refused. Held the heirs of Oliver

S. were not estopped to claim the land as

again'st a purchaser at a sale under the

judgment. Lutcher v. Allen [Tex. Civ.

App] 16 Tex. Ct. Kep. 149, 96 S. W. 572. In

trespass , an instruction that plaintiff was
estopped to deny the existence of the divi-

sion line between tracts of land, as claimed

by defendant, held properly refused as ig-

noring any reference to an arrangement al-

leged by plaintiff to have been made for, an

exchange of lands in connection with the

line as claimed by defendant. Dexter v.

Thayer, 189 Mass. 114, 75 N. E. 223. The
' fact that statutes, or ordinances of a city,

levy taxes upon wharves as private prop-

erty does not estop the state or city to as-

sert title to the land on which the wharves

are located. Murray v. Barnes [Ala.] 40

So 348. The fact that plaintiff appealed

from an order of the county commissioners

allowing part of his claim for damages in

proceedings to lay out a highway did not

estop him from attacking the entire pro-

ceedings for want of jurisdiction where the

county was not prejudiced by the filing of

the claim or the appeal. Johnson v. Clon-

tarf [Minn.] 108 N. W. 521. Where, after

notice by a bank to which certain accounts

had been assigned as security for loans

made the debtors remitted directly to the

bank except in certain cases, evidence held

to sliow that the bank T^as not estopped,

as against the trustee in bankruptcy of the

assignor, to deny that the accounts were

to be collected by the assignor. Bun-
nell V. Bronson, 78 Conn. 679, 63 A. 396. The
fact that plaintiff took from the manager
of a corporation a note of the corporation
executed by the manager without author-
ity for certain old accounts, which the
manager Jiimself had assumed without plain-
tiff's knowledge, and that plaintiff fur-
nished a statement to the corporation of its

indebtedness without including the ac-
counts, held insufficient to establish an es-
toppel to assert the claims against the cor-
poration after the insolvency of the man-
ager. Fitzgerald v. Thompson Towing &
Wrecking Ass'n [Mich.] 12 Det. Leg. N. 961,
106 N. W. 853. The attempt of a plaintiff
in attachment to show that a note payable
to a third person is in fact the property of
the judgment debtor does not estop him from
afterwards acquiring title to the note from
the payee and recovering tliereon from tlie

maker, though the latter was one of the
garnishees in the attachment proceedings.
Young V. Stein, 29 Pa. Super. Ct. 205. Mill
owner held not estopped to ajssert the con-
tinuing force of a contract by a landowner
to furnish timber, as against the latter's
vendee, whose personal liability thereon the
former had attempted to substitute by oral
agreement. Carey v. Leonard, 141 Midi.
273, 104 N. W. 581. The fact that land-
owner paid certain amounts claimed by the
owner of an irrigation canal for water fur-
nished under certain contracts did not, un-
der the evidence, constitute a construction
by tiiem of the contracts so as to estop
them to assert that they were not liable
in such amounts. Riverside Heights Water
Co. V. Riverside Trust Co., 14 8 Cal. 457, 83
P. 1003.

Silence^ knowledge^ or Inaction: The
owner of land wrongfully taken by a rail-
road company held not estopped to main-
tain ejectment by mere silence for three
years, it not appearing that he had knowl-
edge thereof or that improvements were
made or that tlie entry was induced or tlie

occupancy acquiesced in by anything lie

said or did, or that the company acted in

good faith. Smith v. Oregon Short Line R.
Co. [Utah] 84 P. 108. Where an execution
was levied on all the interest of the debtor
in certain land, and a sale of such interest
was made, the purchaser' was not estopped
to claim the entire property sold, by his si-

lence at the sale when a third person pro-
tested that tlie debtor had only a one-fiftli

interest. Mansfield v. Johnson [Fla.] 40 So.

196. Tlie fact that one who has filed a
homestead entry on land makes no objection
to the construction of a ditch thereon by
an irrigation cdmpany, until after he has
obtained his patent, does not estop him to
assert tliat his patent is not subject to the
company's rights, the statute providing that
all contracts creating an incumbrance on
real estate shall be by deed. Atkinson v.

Washington Irr. Co. [Wash.] 86 P. 1123.

Mere knowledge on the part of a contractor
of the wrongful repledglng of bonds pledged
to secure the contractor did not work an
estoppel against him, he not having con-
sented to and ratified the wrongful act.

Interurban Const. Co. v. Hayes, 191 Mo. 24 8,

89 S. W. 927. A subcontractor is not es-

topped to assert a m^hanic's lien, though
he knew that the principal contractor in-
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Owing to the general sense in which the word "estoppel" is often used by the

courts, it has been deemed proper to include in this discussion certain holdings

strictly pertinent to another topic/^ but which more or less resemble eases of

estoppel. ^^

tended to and did collect the contract price
from the owner, in the absence of a show-
ing that he has waived his lien or thsEt he-

made any representations which Induced
the payment. Mivelaz v. Genovely [Ky.] 89

S. W. 109. Evidence that a testator's wi-dow
talked with the executor "about the ad-
visability of making the repairs" on proper-
ty of the estate did not preclude the wid-
ow from questioning the executor's right
to make the repairs. In re Tisdale, 110 App.
Div. -857, 97 N. T. S. 494. Plaintiff fenced
in a portion of a highway and planted a
willow hedge on the bank of a stream flow-

ing through the portion fenced in. Held
the fact that the county authorities permit-
ted the hedge to grow did not estop them
from afterwards removing the fence. Bige-
low V. Ritter [Iowa] 108 N. W. 218. Where
a husband purchased lands with his wife's

money and quieted her by the assurance
that it was so arranged that she would have
the land on his death, her failure to as-

sert her rights until after his death did not
estop her from asserting her title against
his heirs. Smith v. Smith [Iowa] 109 N. W.
194. "Where the will and judgment of a
beneficiary was so dominated by the trus-

tee that the former unhesitatingly followed

the advice of the latter in all business

transactions, the fact that the beneficiary

consented to and approved certain invest-

ments made -by the trustee did not estop

her from demanding an accounting for the

money improperly invested. Wieters v.

Hart, 67 N. J. Eq. 507, 63 A. 241.

Acceptins payments or benefits [See, al-

so, Accord and Satisfaction, 7 C. L. 10] :
The

mere fact that a city patrolman received and
receipted for less pay per month than that

to which he was legally entitled did not es-

top him from afterwards claiming the dif-

ference between- the amount received and

the full pay. City of Chicago v. McNally,

117 111. App. 434. Retention of a sum of

money insufllcient- to satisfy an alleged ac-

cord in an action on a life insurance policy

does not. estop the plaintiff to deny that the

accord had been executed. Kinney v. Broth-

erhood of American Yeomen [N. D.] 106

N. w. 44. That complainant accepted a

surplus on a void foreclosure sale as a

part payment on her unpaid note did not

"estop" her to assert the invalidity of the

sale where, at the time, she was without

knowledge of all the facts connected with

the sale, and no prejudice resulted. Was-
serman v. Metzger [Va.] 54 S. B. 893. That
the 'holders of municipal improvement war-
rants accepted money from the city col-

lected under a void ordinance, in payment
of a part of such warrants, did not estop

them from compelling the city by manda-
mus to collect the money necessary to pay

the remaining warrants. Waldron v. Sno-

homish, 41 Wash. 566, 83 P. 1106. The fact

that a wife allows her husband to use th<!

proceeds of a sale of land in her support

does not estop the wife from claiming dower

on the ground that she refused to join in
the deed. Hyatt v. O'Connell [Iowa] 107 N.
W. 599. The fact that a partj', without
complaint, accepts work done for him does
not estop him from afterwards claiming
damages for breach of contract. MaGirl v.

Hastings, 120 111. App. 276.
50. See Insurance, 6 C. L. 69.
51. See Election and 'Waiver, 7 C. L. 1222.

The term estoppel is sometimes used to
designate the equitable doctrine that, w^here
one of two innocent parties must suffer by
the act of a third, the loss should fall on the
one whose conduct occasioned it. ."Defend-
ant held "estopped" to set up defense to
action on a note. Summerford v. Davenport
[G-a] 54 S. B. 1025. See Equity, 7 C. L. 1323.

53. A vendee of land who accepted a
deed and paid for the land therein describ-
ed, after being notified by his vendor that
the deed did not include all the land con-
tracted for, owing to a mistake in the sur-
vey, held "estopped" to claim the land ex-
cluded as against a subsequent purchaser.
Williams v. Virginia-Pocahontas Coal Co.
[W. Va.] 53 S. E. 923. One of several parties
to a contract of partition who acquiesces
-therein, recognizing the rights of all the
parties thereto for over 30 years, is, by his
gross laches, "estopped" to claim title to the
portion set apart to either of tha other
parties to the partition. Stover v. Stover
[W. "Va.] 54 S. E. 350. Pour yearis of un-
explained delay following the extinguish-
ment of homestead and dower claims held to
estop creditors from selling the real estate
to pay the debts of their deceased debtor
where, in the meantime, the rights of third
persons had intervened. Frier v, Lowe, 119
111. App. 246. The fact that an o-wner of
land has given a deed calling for a street
as the boundary, at a time when it had, been
projected by a municipality but not opened,
will not "estop"! him from claiming damages
when the street Is actually opened. Neely
V. Philadelphia, 212 Pa. 651, 61 A. 1096.

The voluntary alteration of a deed by its

owner does not "estop" him from giving
parol evidence of its fornrrer contents -where

^
there is no evil design and the act could
not benefit the party, and there Is no doubt
of the terms of the deed before the altera-

tion was made. Gibbs v. Potter [Ind.] 77

N. E. 942. The fact that plaintiff when
told that her building projected on defend-
ant's land, said that she did not want any-
thing that did not belong to her, and that
she underpinned her wall along the line

claimed by defendants when the latter com-
menced e.-ccavating for their building, did
not "estop" -her from suing for forcible en-
try when defendants chiseled away a por-
tion of her wall to give room for their

building. Holzhausen v. Hoskins, 115 Mo.
App. 261, 91 S. W. 410. Plaintiffs held "es-

topped" to assert that defendants had
breached a loggimg contract by refusing to

do certain work during the first of two
seasons where they led defendants to _ be-
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lieve that the work was to be postponed.
Mueller v. Cook, 126 Wis. 504, 105 N. W. 1054.
Evidence insufficient to show that an ad-
ministratrix, who had obtained a judgment
against an executor de son tort for negli-
gence in collecting a note, was herself
negligent in the matter so as to equitably
"estop" her from enforcing the judgment
to her own Individual advantage. Rohn v.
Rohn, 117 111. App. 512. The fact, if it

were so, that the administratrix solicited
appellant to act as executor de son tort did
not work an estoppel against the admin-
istratrix, sin.ce appellant's liability was not
based on merely taking possession of the
estate. Id. A person appointed by order of
court as receiver of a corporation cannot
question the de facto status of such corpo-
ration. Fields V. U. S., 27 App. D. C. 433.
A creditor took a deed absolute in form
as security only and quitclaimed the prop-
erty back to the grantor for the same con-
sideration, the amount of the^ debt, reserv-
ing a vendor's lien. Held he was not es-
topped by foreclosing the lien, to assert that
the conveyance was only a security. James
v. Mallory [Ark.] 89 S. W. 472. The court
having no jurisdiction to appoint any one
to the office of special administrator of an
pstate, the fact that a widow asked that she
be appointed did not "estop" her to object
to the appointment of another. State v.

Dist.. Ct. of Second Judicial Dist. [Mont.]
85 P. 1022. Where an executor about a
year after the determination of litigation
establishing the validity of certain claims
applied for an order authorizing the sale of
land to pay them, devisees who encouraged
the executor to lease the land and took
part in proceedings to raise money to pay
the debts, in order to avoid a sale of the
land, were "estopped" to assert that the
debts should not be paid because of laches
on the part of the executor In petitioning
for the sale. In re Tuohy's Estate [Mont.]
83 P. 486. That complainant petitioned the
city to pave a street did not prevent her
from suing to enjoin a change of grade.
Town of New Decatur v. Smith [Ala.] 41 So.

1028.

"Estoppel" by recitals and agrcemenls:
In an action on a constable's indemnifying
bond which recited that a levy had been
made prior to the execution of the bond, de-
fendants were estopped to assert that there
had been no levy because the property was
in custodia legis. Smith v. Rogers, 191 Mo.
334, 90 S. W. 1150. In an action 'on a bond
given to the treasurer of a county by one
in his employ, to recover for a default in

a transaction by him, as deputy, of busi-
ness pertaining to the treasurer's office, a
recital in the bond that the principal is

deputy treasurer in the service of the treas-

urer will estop the sureties on the bond to

deny that he was such deputy and that the

bond was an official bond. United States

Fidelity & Guaranty Co. v. McLaughlin
[Neb.] 109 N. W. 390. In an action on an
appeal bond, a defendant surety is by his

signature estopped from asserting that the

judgment ap^pealed from was void. McCar-
thy V. Alphons Custodis Chimney Const. Co.,

219 ru. 616, 76 N. B. 850. An insolvency

bond, admittedly the deed of the surety,

recited that the debtor was in custody. Held
the surety was estopped from denying the

7 Curr. L.—95.

truth of this recital in an action on the
bond. Hauser v. Ryan [N. J. Law] 63 A. 4.

in an action by plaintiff, as agent, against
defendant, as principal, for malicious prose-
cution of a charge of embezzlement, plain-
tiff held estopped to deny the correctness
of weekly reports sent by him and on the
faith of which defendant instituted the pro-
ceeding. Singer Mfg. Co. v. Bryant [Va.] .

54 S. E. 320. The report of the superin-
tendent of assessments, reciting that he
had investigated the district in which it was
proposed to locate a sewer system as re-
quired by Local Improveme"nt Act § 39, could
not be impeached by calling the superin-
tendent to testify that he had not dischar-
ged his duty in that respect. Washington
Park Club v. Chicago, 219 111. 323, 76 N. E.
383. In mandamus to compel a county su-
perintendent of schools to correctly date
a teacher's certificate' issued by him, the
superintendent was estopped to collaterally
attack the certificate by showing that it was
issued without due e.xamination. Van Dorn
V. Anderson, 219 111. 32, 76 N. B. 53. Un-
der Act April i, 1878, §§ 1, 6, 10 (Civ. Code
p. 779), forbidding warehousemen to issue
receipts for goods which have not been re-
ceived, a warehouseman is estopped to deny
actual receipt and possession of goods rep-
resented by a receipt. Riley v. Loma Vista
Ranch Co., 1 Cal. App. 488, 82 P. 686. A
carrier is not estopped by statements in a
bill of lading from showing that no goods
were in fact received for transportation.
Even as against an innocent indorsee, un-
less by his usual mode of doing' business
he has givefi his agents authority to issue
bills for goods not received. Evidence in-
sufficient to sustain such finding. Swedish-
American Nat. Bank v. Chicago, etc., R. Co.,
96 Minn. 436, 105 N. W. 69. See Carriers, 7

C. L. 535. Where a stock certificate recited
that the person to wliom it was issued was
its owner and entitled to certain shares of
fully paid and nonassessable stock, the cor-
poration was estopped to deny the title of
an innocent transferee, who had given value
on the faith of the certificate, on the ground
that the corporation was prohibited by law
from issuing stock until fully -paid and the
stockholder had paid nothing for his stock.
Westminster Nat. Bank v. New England
Electrical Works, 73 N. H. 4GB, 62 A. 971.
Where "will devising lands to claimant re-
cited that testatrix had acquired title there-
to by deed, from her son and claimant ac-
cepted the devise, held tliat he was estop-
ped to set up any claim of his own to the
land as heir of testatrix's son, which would
defeat any part of the will. Cunningham
V. Cunningham's Estate, 220 111.. 45,
77 N. E. 95. Petitioners filed a sworn state-
ment against a county for $2,000 as pay-
ment for a heating system, and thereafter
made a further demand claiming that the
first claim was intended to apply on another
contract. Held they were estopped to show
that their verified claim was not a payment
on the heating contract. Russell-Vail En-
gineering Co. V. Kirby, 1 Cal. App. 707, 82
P. 1078. In an action to set aside a deed,
one will not be heard to deny that he sold
the land after and not before he obtained
a final receiver's receipt under the home-
stead law. Wcod V. Noel, 116 La. 516, 40

So. 857. Where an executor asserted in his
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sworn statement that he knew of no claims
In favor of the estate other than those stat-
ed, he eould not afterwards, in an action to
set aside as fraudulent a conveyance by
the decedent to him, claim, for the purpose
of showing that the estate was not insolv-
ent, that other assets existed. Mertens v.

Mertens, 48 Misc. 235, 96 N. T. S. 785. In
an action by a county to recover school
lands, an agreement by the parties that the
case should abide the decision in another
case brought by It estopped the county, on
rendition of a deqision against it, to there-
after assert title to the same land. Lamar
County V. Talley [Tex. Civ. App.] 94 S. W.
1069. In ejectment between former coten-
ants who had voluntarily partitioned their
property, evidence held to require submis-
sion to the jury whether defendant was
estopped to deny that the walls of build-
ings on adjoining lots showed the bound-
aries of the lot partitioned. Scott v. Baird
[Mich.] 13 Det. Leg. N. B13, 108 N. W. 737.

Where defendants claimed title to certain

land involved in a suit in equity as heirs

at law of a certain person, and joined in a
compromise agreement whereby the land
should be sold and a portion of the proceeds
distributed to defendants as such heirs at

law, in an accounting as to defendant's por-

tion of the proceeds of the sale, two of them
were estopped to claim under a will a larg-

er interest in the fund than they would be
entitled to- as heirs at law. Dangerfleld v.

Williams, 26 App. D. C. 508. A husband and
wife in settlement of a suit agreed to divide

a tract of land equally between them. The
division was made and she received her

half. Held she was estopped to assert any
Interest in his part as well against his

vendee as against him. Rp-sh v. Hart [Ky.]

89 S. "W. 192. Where a second mortgagee
agreed with the owners of the equity that

she would redeem from the first mortgage
and allow them to redeem from her, and In

reliance thereon the owners did not redeem
from the first mortgage and the second

mortgagee paid the first and took a deed of

the land, held, though the agreement with

the owners was oral, the second mortgagee

was estopped to deny the right of the own-

ers to redeem. Phelps v. Root, 78 Vt. 493,

63 A. 941. The signing by a property own-

er of a petition for the improvement of_a

street to a certain grade does not estop

him from contesting the legality of the as-

sessment, where the original petition was
referred back to the property owners with

the direction to file a new petition for an

improvement at a different grade, and the

second petition was not signed by the con-

testing owner. Carlisle v. Cincinnati, 8

Ohio C. C. (N. S.) 46.

Inconsistent positions In litigation! One

will not be permitted to assume antagonistic

positions in litigation with reference to

the same property or state of facts to the

prejudice of another party to the same suit

or series of suits. Where a city defended

an action to recover land on the ground that

the land had been dedicated, and that

it had conveyed a portion of the land in

reliance on such dedication to its codefend-

ant It could not thereafter sue Its code-

fendant for the land and deny the dedication

and conveyance. Sioux City v. Chicago &
N W. R. Co., 129 Iowa, 694. 106 N. W. 183.

"Where a party assumes a certain position
in a judicial proceeding and succeeds in
maintaining that position, he may not,
thereafter, simply because his interests have
changed, assume a contrary position, es-
pecially if it be to the prejudice of a party
who lias acquiesced in the position formerly
taken by him. Purchaser at foreclosure
could not defeat redemption on the ground
that the bond was void and thereafter sue
thereon. Reiger v. Faber, 116 Mo. App. 123,

92 S. W. 183. That plaintiff did not in-

clude the year of redemption in his mo-
tion for assessment of damages on the in-

junction bond was immaterial. Id. One
who with knowledge of the breach of a
condition in a contract sets up the contract
as valid for the purpose of defeating an
action cannot, in a subsequent action be-
tween the parties, contend that the contract
was not in force. Gait v. Provan [Iowa]
108 N. W. 760. Where in replevin, defend-
ant oifered to prove title in another, the
court had the right to assume that he did
not Intend to prove title in himself. San-
ford V. Millikin [Mich.] 13 Det. Leg. N. 171,

107 N. W. 884. Under Laws 1896, pp. 867,

868, c. 716, §§ 4, 5, a claimant who Is award-
ed a hearing for the assessment of damages
for change of grade of a street cannot as-
sert, in opposition tp a writ of certiorari to
review such hearing, that the statute did
not provide for the hearing. People v. La^w-
rence, 48 Misc. 52, 94 N. Y. S. 820. In an
action by a corporation against its manager
for an accounting, plaintiff attempted to
credit certain dividends declared on stock
held by defendant as trustee as well as
those declared on his individual stock. Held
plaintiff could not contend that defendant
could not recover the dividends declared on
the stock held by him as trustee upon its

being shown that he owed plaintiff nothing.
Consolidated Fruit Jar Co. v. "Wisner, 110

App. Div. 99, 97 N. T. S. 52. A creditor is

not in a position to contest the validity of
receivers' certificates as constituting prior
liens upon trust property where the relief

sought by him is based on such a certificate.

Nisbet v. Great Northern Clay Co., 41 "Wash.
107, 83 P. 15. 'Where, in a proceeding to

re-establish a partition in kind of land, de-

fenda-nts assert that each cotenant took
possession of the land allotted to him, they
cannot thereafter successfully claim that

one cotenant, who sold and put his vendee
in possession of the tract assigned to him,

did not take possession and that such por-

tion of the land was not partitioned. Brous-
sard v. Guidry, 114 La.- 913, 38 So. 616.

"Where complainant claimed possession and
title to land adversely to defendant and the

public, It could not enjoin defendant from
disposing of it on the ground that defend-

ant held title for the public or that the con-

tract for its disposition was void. Murray
V. Barnes [Ala.] 40 So. 348. Where, in

ejectment, defendants denied that an infant

under whom plaintiff claimed had any title,

they could not contend that the infant's title

passed for an Inadequate consideration.

Shaffer v. Detie, 191 Mo. 377, 90 S. W. 131.

Where a grantee in a deed violated two condi-

tions therein but the grantor later violated

ed a condition similar to. the first and, in an

injunction suit by the grantee to restrain

the violation, relied on the breach of the
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Pleading and proof; questions of law and fact.^^—To be available an estoppel
must be pleaded^* with particularity and precision,=° but if evidence sufficient to

first condition by the grantee as a defense,
-he could not successfully maintain that he
had waived the first breach, and in eject-
ment against the grantee Insist on the sec-
ond breach in order to avoid the statute of
limitations. Tower v. Compton Hill Imp.
Co., 192 Mo. 379, 91 S. W. 104. The fact that
an action of ejectment is submitted upon an
agreed statement of facts does not estop de-
fendant therein to file a bill in equity set-
ting up matters not cognizable in the law
action and praying for an injunction re-
straining its prosecution. Gentry v. Poteet
[W. Va.] 53 S. B. 787. A creditor obtaining
appointment of a receiver on ground of in-
solvency cannot deny such insolvency in
bankruptcy proceedings by other creditors.
In re Spalding, 134 F. 507. An administra-
tor who obtained an order for the admin-
istration of the estate as Insolvent, and
thereby became entitled to receive rents and
profits from the real estate, was estopped
to change his position in a subsequent pro-
ceeding to compel an accounting and claim
that the estate was not actually insolvent,
and his act in collecting rents was merely
a personal and not an administrative act.

Ayers v. Laighton, 73 N. H. 487, 63 A. 43.

The plaintiff presented a check at a bank
and was told that the drawer had instruct-
ed the bank not to pay it. The bank, when
sued, offered to prove that the drawer had
no funds on deposit Tvhen the check was
presented. Held that the evidence is inad-
missible, as the bank Is estopped to set up a
different defense from the one stated when
payment was refused. First State Bank v.

Stephens Bros. [Neb.] 105 N. W. 43.

Note: It Is difficult to find estoppel In

this case. A necessary element of estopppl
is reliance upon representation. Llngonner
v. Ambler, 44 Neb. 316. Had the plaintiff re-

lied upon the representation he would not
have sued, for, if true, It would have defeat-
ed his action. Dykers v. Leather Manu-
facturers' Bank, 11 Paige [N. T.] 612.

Even if the bank were estopped to deny
the representation, the offered evidence
would be admissible, for showing that the
drawer of a check has no funds on deposit
Is not Inconsistent with saying that he stop-

ped payment. Banks frequently honor over-
drafts. This peculiar doctrine of estoppel
first appears In Nebraska, in a dictum, fol-

lowing a dlctuip of the United States Su-
preme Court. Ballou v. Sherwood, 32 Neb.
666. The supreme court lays down the

broad principle that If a party states one
reason for his conduct during the trans-

action he is estopped to Introduce another
at the trial. Railway Co. v. McCarthy, 96

U. S. 258, 24 Law. Ed. 693. A series of New
Tork cases are cited by the supreme court

holding that a bailee, after claiming title

In himself, cannot set up his lien for char-

ges when sued for conversion. The cases

are plainly right in holding the lien for-

feited, but they fall to support the broad
principle which the court bases upon them.
Unfortunately, the dictum has been follow-

ed literally in several states.—From 19

Plarv. L. B. 383. I

A pleader cannot urge that a corporation
was organized not for pecuniary profit
where by his bill he alleges that it was or-
ganized for pecuniary profit. Cratty v. Peo-
ria Law Library Ass'n, 120 111. App. 596. A
husband who. In suing for divorce, alleged
that a child born to the wife after she
left him was an adulterous bastard is bound
by such allegation in a subsequent irf-o-
ceedlng by him to recover the custody of
the child. It appearing that only a judgment
of nonsuit was rendered in the former suit.
State v. Thompson [La.] 41 So. 367. Where
in an action to set aside an execution sale
a father by sworn answer averred that his
son was the owner of the land by means
of the execution, and the judgment Was for
the son, the father and his heirs were. es-
topped to claim the land as his. Layne v.
Layne [Ky.] 90 S. W. 555. Pleadings and
testimony in other liUsation may affect the
credibility of a litigant, but should not
ordinarily estop him from testifying. . Ack-
erman v. Larner, 116 La. 101, 40 So. 581.
Proceedinss on appeal: On a former ap-

peal appellant secured a- reversal on the
ground that a certain instruction should
have been given, and on the second trial
the charge was given In the Identical lan-
guage contended for by appellant. Held on
a second appeal he could not question its
correctness. Galveston, etc., R. Co. v. Fitz-
patrick [Tex. Civ. App.] 14 Tex. Ct. Rep. 790,
91 S. W. 355. Where plaintiff moved to dis-
miss an appeal on the ground that it was
not taken in time and the motion was sus-
tained, he was estopped, In an action against
the surety on the bond, to Insist that the
appeal was taken in time,, and that the
bond was therefore valid. Zimmer v. Mas-
sie, 117 Mo. App. 344, 93 S. W. 859. De-
fendant surety was not estopped to assert
that the dismissal released him. Id. Where
a party on appeal assumed that the judg-
ment appealed from had only a certain ef-
fect and so procured an opinion along such
lines and acquiesced therein, he could not on
a subsequent appeal contend that the judg-
ment had any other effect. State v. Clin-
ton County Com'rs [Ind.] 76 N. B. 986. By
dismissing appeal and accepting compensa-
tion, one may estop himself from clainiing
that condemnation proceedings are irregu-
lar or void. Roberts v. Sioux City & P. R.
Co. [Neb.] 102 N. W. 60. Where on ap-
peal to the circuit court in proceedings for
the appointment of an administrator all the
parties agreed that their several petitions
should be heard together, and thereaftei
one of the parties resisted the application of
another for a separate trial on account of the
agreement to consolidate, the party so re-
sisting could not thereafter have the appeal
of the movant for a separate trial dismissed.
In re McClellan's Estate [S. D.] 107 N W.
681.

53. See 5 C. L. 1298.
54. Peyton v. Old Woolen Mills Co. [Ky.]

91 S. W. 719; McQueen v. Bank of Bdge-
mont [S. D.] 107 N. W. 208. Estoppel
against plaintiff in an action for the wrong-
ful death of an Infant must be pleaded and
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constitute an estoppel is admitted withont objection, the defence is aTaikble though'

not pleaded/" and if all the facts are sufSciently pleaded, it is immaterial that the

complaint does not claim an estoppel in terms.^' AVhere the matter Vvhich operates

as an estoppel against defendant appears in the declaration, the plaintiff may
demur to a plea by which defendant attempts to set up the same matter as a de-

fense.^' Where a party pleads and relies upon an estoppel, the burden is upon
him to establish the facts upon which it is based,^' and the evidence must be clear

and convincing.'"' Whether certain facts constitute an estoppel is for the court,

but the existence of such facts is for the jury where the evidence is conflicting."'^

§ 5. Extent of operation of doctrine of estoppel.^^^—The doctrine of es-

toppel affects parties and privies."^ It has an extensive operation, ramifying, as it

proved by defendant. "Wilmot v. McPadden,
78 Conn. 276, 61 A. 1069. Contention that
defendant by bringing condemnation pro-
ceedings to assess plaintiff's damages estop-
ped itself to assert that plaintiff had no
title. Watkins v. Iowa Cent. R. Co., 123
Iowa, 390, 98 N. W. 910. Estoppel' of a cor-
poration to deny authority of agent must be
pleaded. Tres Palacious Rice & Irrigation
Co. V. Eidman [Tex. Civ. App.] 14 Tex. Ct.

Rep. 852, 15 Tex. Ct. Rep. 318, 93 S. W. 698.
All acts, representations and conduct relied
on as an estoppel should be specially plead-
ed before evidence to establish the same
can be received. Deming Inv. Co. v. Sha^w-
nee Fire Ins. -Co., 16 Okl. 1, S3 P. 918.

55. Nothing supplied by inference or in-

tendment. Haun V. Martin [Or.] 86 P. 371.

Bill insufficient to show estoppel against an
heir to claim title to land unlawfully sold
by the administrator where it did not aver
his knov^ledge of, or acquiescence, in. the
sale, or that plaintiff was ignorant o,f the
true state of the title and relied on de-
fendant's conduct. Id. It must be alleged
that the party setting up the estoppel re-

lied upon such facts believing them to be
true, and would be prejudiced by allowing
them to be disproved. Id. Cross complaint
held sufficient to authorize finding that de-
cedent by his declarations and acceptance
of benefits had estopped himself from deny-
ing that a certain deed had been deliverea.
Fifer v. Rachels [Ind. App.] 76 N. E. 186.

An estoppel must be pleaded in order to

enable a party to avail himself of it at

the trial, and must be pleaded with par-
ticularity in order to constitute either a

cause of action or defense. Could not be
invoked, where not pleaded, to prevent re-

moval of obstructions placed by plaintiff

in public highway. Tonkawa Milling Co. v.

Tonkawa, 15 Okl. 672, 83 P. 915.

50. "V\'here case is tried as though estop-
pel is in issue. Edwards v. Sourbeer [Kan.]
84 P. 1033.
Contra: Where defendant did not plead

an estoppel in an action to recover cattle,

it could not avail itself thereof though the
evidence established such defense. Mc-
Queen V. Bank of Edgemont [S. D.] 107
N. W. 208.

57. Alston V. Connell, 140 N. C. 485, 53

S. E. 292.

58. Demurrer to plea that appeal bond
sued on and judgment therein recited were
void McCarthy v. Alphons Custodis Chim-
ney Const. Co., 219 in. 616, 7G N. E. 850.

59. Instruction erroneous which required
defendant to. sho-^ by a preponderance that
its refusal to accept the remainder of cer-
tain gravel purchased by it was not based
exclusively on matters outside the contract.
Parkins v. Missouri Pac. R. Co. [Neb.] 107
N. W. 260. Estoppel is an affirmative de-
fense and he w^ho relies upon it .has the
burden of proving the facts upon "which it

is based. A .railroad company erected a
bridge over land the fee to which was in
plaintiff's grantors. Held plaintiff "was not
estopped to object where defendant did not
get its title from plaintiff's ancestors or
grantors, and there was no evidence that
the bridge was built without objection on
the part of those who then owned the land,
and plaintiff "was an infant at the time-
Coatsworth v. Lehigh Valley R. Co., 100 N.
Y. S. 504. On conflicting evidence not set
out in the opinion, plaintiff held not to have
established an estoppel against defendant to
claim compensation for the use of a party
wall by certain statements alleged to have
been made by defendant. Howell v. Goss,
128 Iowa, B69, 105 N. W. .61. The burden oi
proving an estoppel against a property
owner as to a street assessment is upon the
treasurer seeking to enforce the collection.
Bell V. Norwood, 8 Ohio C. C. (N. S.) 435.

60. The party relying on an estoppel
must establish it aflirmatively by clear,
precise and unequivocal evidence. In an
action by a vendee of land to recover an
a.batement of the price for a deficiency in

quantity, evidence of the vendee's state-
ments at the time of the assignment of

certain bonds given for the price held in-

sufficient to estop him as against the ven-
dors. Berry's Ex'x v. Fishburne, 104 A' a.

459, 51 S. E. 827. " Where not clearly shown
that a mortgagee stated to a purchaser at
execution that the lien of the mortgage had
been released, and that the purchaser sus-
tained a loss by relying on the statement.
Schwab V. Edge [Pa.] 61 A. 80. Estoppel is

never presumed but must be proven. Cros-
thwalte V. Lebus [Ala.] 41 So. 853.

01. Appellant held estopped as a matter
of law from recovering interest from mort-
gagor where it was undisputed that, with-
out notice, she had permitted liim to pay
the interest to one to whom her attorney
in fac^ had fraudulently transferred the
mortgage. Union Trust Co. v. Cain, 2D

Pa. Super. Ct. 189.

62. See 5 C. L,. 1299.
03. Where plaintiff's grantor by reason
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does, into all the different departments of the law."* It may apply to minors of

mature appearance who fraudulently represent themselves to be of age,"^ to mar-
lied women,''^ even to the extent of defeating a claim of homestead/' to muni-
cipalities/* to the public at large/'' or even to the state itself/" but a minor is not

^stopped by inconsistent conduct on the part, of his counsel or next friend in liti-

gation/^ and neither a public municipality" nor the state'* is estopped by the

of having received the benefits of a void
Judicial sale was estopped to question its

validity, plaintiff, having knowledge of the
facts or knowledge sufficient to put him
on inquiry, was also estopped to assert title

as against a remote grantee under the sale.
Comstock V. Robertson, 72 Kan. 465, 83 P.
1104.

64. See the particular topics treating of
substantive matters to which it applies.

63. "Where a minor has reached that stage
of maturity which indicates that he is of
age and enters into a contract falsely rep-
resenting himself to be of age, accepting
the benefits thereof, he will be estopped to
deny that he was of age when it is sought
to enforce the contract against him by one
who believed him to be of age. Commander
V. Brazil [Miss.] 41 So. 497.

66. Estoppels bind marriied women as
other people. Where appellant rendered
services without objection, knowing that
they were rendered in returft for support
and that no further pay was to be demanded,
she could not recover for such services
though she was a married woman separated
from her husband. Smith v. Sisters of Good
Shepherd [Ky.] 96 S. W. 549. To estop a
married woman to assert the invalidity of

her acknowledgment to a deed, it is essen-
tial that she be guilty of some positive

act of fraud or of concealment or suppres-
sion equivalent thereto. Kopke v. Votaw
[Tex. Civ. App.] 16 Tex. Ct. Rep. 316, 95

S. W. 15.

67. Where a husband executed a lease of

the right to take salt from a tract of land
occupied as a homestead and the wife did

not join therein, but both she and her hus-
band without objection to the lessee, permit-
ted him to expend large sums of money and
to operate the mine for many years both
prior and subsequent to an abandonment of

the homestead by them, they were there-

after equitably estopped to assert the in-

validity of the lease. Shay v. Bevis Rock
Salt Co., 72 Kan. 208, 83 P. 202.

68. On estoppel as applied to illegal con-

tracts entered into by municipal corpora-

tions, see, also, Municipal Corporations, 6 C.

L. 731. City estopped to deny liability under
contract for the furnishing of water and
waterworks, though the same was entered

into for 30 years instead of 20 years, where
the eity accepted the benefits for many
years. Mc(3onigale v. Defiance, 140 P. 621.

A municipality may be estopped by Its own
acts; it cannot deny the existence of facts

wJiich, by the action of its duly authorized

officers, have theretofore been declared to

,exist, when such facts are necessary to

authorize the doing of some other thing

which has misled another to his prejudice.

Raynolds v. Cleveland, 8 Ohio C. C. (N. S.)

278
C9. The public right to the use of streets

anrf other lands dedicated for public use
may be lost by estoppel. Where a city ac-
quiesced in the expenditure of large sums
of money by a railroad in reliance upon a
title acquireii from the city, and asserted
a conveyance by it . to the railroad in a
previous litigation, it was estopped to sub-
sequently deny the railroad's' title. Sioux
City V. Chicago & N. W. R. Co., 129 Iowa,
694, 106 N. W. 183. Though limitations as
such does not run to defeat the right of the
public to the use of a highway or street,
its riglit may be defeated by estoppel if

acts are done by an adjoining owner, show-
ing that he in good faith claims as his
own that which is in fact a part of the
highway and is expending money on tlie

faith of his claim by adjusting his property
to the highway as he supposes it to be.
Where plaintiff in good faith improved ,a
portion of a street laid out but not accepted
as such, and municipality allowed improve-
ments to remain for over 13 years. Oliver
V. Synhorst [Or.] 86 P. 376.

70. The state having appropriated money
received into its treasury from pool selling
and bookmaking, and thereby recognized the
validity of Rev. St. 1899, § 7419, authorizing
such gaming, it was thereafter estopped to
assert its invalidity, and forfeit the charter
of a corporation because it engaged in sucli
business. State v. Delmar Jockey Club
[Mo.] 92 S. W. 185.

71. Where, in partition, both parties re-
lied upon the validity of a, deed 6xecuted
to one G. by his father, "which was in-
effective to pass title, complainants, G.'s
minor heirs, were not precluded by any con-
sent to treat such title as valid, from claim-
ing the land of their grandfather through
their father, and repudiating a conveyance
made by their father. Jolly v. Graham [111.]

78 N. E. 919.

72. Unauthorized acts of officials will not
estop a municipal corporation. Board of
Park Com'rs v. Taylor [Iowa] 108 N. W.
927. City not liable for price of brick pur-
chased by single trustee in violation of
the charter, though it used the brick. Foun-
tain v. Sacramento, 1 Cal. App. 461, 82 P: 637.

The doctrine of estoppel cannot be urged
against the defense of ultra vires invoked
to defeat a franchise granted by public offi-

cers without authority of law. Unlawful
grant of franchise by county commissioners
to lay and maintain water pipes under pub-
lic highways. State v. Monroe, 40 Wash. 545,

82 P. 888. City not estopped to set up ille-

gality of purchase of fire engine, though
it retained the property and paid all but
one of the notes given for the price. Town
of Wadley v. Lancaster, 124 Ga. 354, 52 S.

E. 335. A township cannot be bound by es-

toppel or otherwise by the acts of a town-
ship trustee beyond the scope of his limited

statutory authority. Unlawful borrowing of
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unauthorized acts of its agents. A taxpayer whose property has been assessed in

reliance upon a statement of his property furnishea by him to the assessor is

estopped to deny the ownership of the property for the purpose of avoiding the

tax.'* It has been held, also, that an administrator is estopped to assert the in-

validity of a plaintiff's marriage to the deceased in an action to enforce her rights

as a widow.''^

•Estoppel will not supply the want. of power or make valid an act prohibited by

express provision of law.'' It cannot be invoked to change a status made crim-

inal by statute into a lawful one,'''' or so as to permit public officers to enforce an

unlawful contract or to repudiate an agreement because a party declines to be bound

by an illegal provision.''' A wrongdoer, while retaining the fruits of his wrong,

cannot interpose an act intentionally and wrongfully induced by him as an estoppel

against the injured party in an action for redress." A receiver who has violated

the order of the court by a wrongful disposition of property cannot invoke the

estoppel of the owner of such property as an excuse.*" Eeliance, by the prornisee»

upon a parol promise does not ordinarily estop the promisor to invoice the statute

of frauds.*"-

Since parties to a suit cannot confer judicial power upon a court by consent, an

estoppel cannot be invoked which would have that effect.*^ WTiile the levy upon.

money. Indiana Trust Co. v. Jefferson Tp.
[Ind. App.] 77 N. E. 63. Where county tax
certificates were wrongfully transferred
without consideration, the fact that the
transfer was voluntary and with full knowl-
edge of the facts was no defense to an ac-

tion by the county to recoy_er the amount
collected by the assignees from the delin-

quent taxpayers. Multnomah County v.

White [Or.] 85 P. 78.

73. The state is not estopped by the act

of a defaulting officer, even in case of a be-
lated settlement. Defendant who had re-

ceived state money from a defaulting sheriff

could not urge estoppel on the ground that

the state had not required prompt returns
and settlement. State v. Jahraus [La.] 41

So. 575. The state and a board of park
commissioners claiming thereunder could

not be estopped by the acts of city officials

relative to land claimed by defendants.

Board of Park Com'rs v. Taylor [Iowa] 108

N. W. 927.

74. Inland Lumber & Timber Co. v.

Thompson [Idaho] 83 P. 933.

75. Though marriage void under the

statute. Smith v. North Memphis Sav. Bank,
115 Tenn. 12, 89 S. W. 392. This decision

seems to contravene the weight of author-

ity Williams v. Williams, 63 Wis. 58; Gath-

Ings V. Williams, 27 N. C. 487; Bobbins v.

Potter, 98 Mass. 532.

76. Could not validate conveyance of

homestead in which husband did not join.

Weatherington v. Smith [Neb.] 109 N. W.
381. An estoppel as predicated upon the

maxim that one cannot be heard to allege

his own turpitude cannot control the law
in matters concerning which it speaks defi-

nitely and cannot be given the effect 'of

subordinating the law and its policy to the

will or infirmity of the citizen. Gift of all

of one's property not validated by estoppel.

Ackerman v. Larner, 116 La. 101, 40 So. 581.

77. Plaintiff in conversion for alleged

wrongful attachment could not contend that

the officer was estopped by his conduct to
justify the attachment by asserting that
plaintiff was engaged in an unlawful saloon
business. McCarthy v. Payne, 141 Mich. 571,
12 Det. Leg. N. 570, 104 N. W. 981.

78. Where the advertisement of a county
board for bids for a Contract for county
printing contained an unlawful provision
that a union label should be used on the
work, tlie act of a bidder in submitting a
bid upon the specifications containing the
illegal clause did not estop It to assert its
illegality in a proceeding to require the
board to approve its bond. People v. Edg-
comb, 98 N. T. S. 965.

79. Complainant was fraudulently induced
by B. to take against her husband's will, and
immediately thereafter t^wro-thirds of the
realty was sold to pay debts and purchased
by E., who expended money in repairs. Held,
as between complainant and E., the latter
could not claim that the former was estopped
to set aside the election for fraud. White-
sell V. Strickler [Ind.] 78 N. B. 845.

SO. Beceiver in" foreclosure could not
contend that mortgagor consented to dispo-
sition of rents and was therefore estopped
to recover them. Starrett v. B«rkovec, 118
111. App. 683.

81. The fact that relying on defendant's
oral agreement to convey a life estate plain-
tiff purchased part of the land from the re-
maindermen, defendant knowing that he so
relied, and defendant's accepting a partial
payment did not estop her to set up the
statute of frauds in an action on the agree-
ment. Miller v. Hart [Ky.] 91 S. W. 698.

S3. That defendant's counsel presented to
the regular judge a bill of exceptions, recit-
ing that the regular judge had presided at
the trial, could not estop defendant from
thereafter obtaining an amendment of the
record so as to show that an attorney, not
elected, presided as special judge. Arka-
delphia Lumber Co. v. Asraan [Ark.] 95 S.

W. 134.
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"and sale of property by a person generally estops him from denying that the other

party has a leviable interest therein,'^ this doctrine does not extend to the divesti-

ture of rights under previous sales made under different process.** A dedication of

streets invalid under the statute cannot be made a valid statutory dedication by

estoppel.^' As a rule, an estoppel cannot be invoked against a trustee in his repre-

sentative capacity.**

EVIDENCE.

§ 1. Necessity and Dnty of Adducing Evi-
dence "(1511).

A. Judicial Notice (1512).
B. Presumptions and Burden of Proof

(1515).

I 2. Relevancy and Materiality (1520).
§ '3. Competency or Kind of Evidence in

General (1528).
, § 4. Best and Secondary Evidence (1529).

§ 5. Parol Evidence to Explain or Vary
Writings (1536).

§ 6. Hearsay (1548).
A. General Rules (1548). Matters of

Pedigree (1552). Market Reports
(1553). Census Reports (1554).

B.-Res Gestae (1654).
C. Admissions or Declarations Against

Interest (1558).
D. Declarations of a Person Since De-

ceased (1567).

§ 7. Docamentary Evidence (1567).

A. In General (1567). Proof of Hand-
writing (1570).

B. Books of Account (1571). Corporate
Records (1573).

C. Public and Judicial Records and Docu-
ments (1573).

D. Proceedings to Procure Production of
Documentary Evidence (1576).

- § 8. Evidence Adduced In Former Proceed-
ings (1577).

§ 9. Expert and Opinion Evidence (1577).
A. Conclusions and Nonexpert Opinions

(1577).
B. Subjects of Expert Testimony (1585).
C. Qualifications of Experts (1588).
D. Basis of Expert Testimony and Ex-

amination of Experts (1590).
§ 10. Real or Demonstrative Evidence

(1592).
§ 11. Quantity Required and Probative

Effect (1594).

Scope of article.—This article treats specifically of the competency of evidence,

the competency of witnesses and the rules governing their examination being entirely

excluded/'' and questions of relevancy and sufficiency of evidence, except so far as

they illustrate some general rule, being excluded to titles dealing with the particular

subject or issue to which the evidence is addressed. Evidence in criminal prosecu-

tions is also treated elsewhere,** though occasional holdings of undoubted general

application are here retained.

§ 1. Necessity and duty of adducing evidence.^^—Evidence need not be ad-

duced to prove facts admitted in the pleadings,"" or by stipulation of counsel,"^ or by
.admission in open court,'^ and evidence to support admitted facts may properly be

excluded."^ The admission of an attorney, made within the scope of his authority

and during the continuance of his employment, binds his client to the same extent

as a stipulation. °*

83, 84. Harris V. Stephenson [Ala.] 41 So.

1008.

85. Gen. Laws 1877, o. 100, 5 7, relative to

the dedication of streets not having been
complied with, only a common-law dedica-

tion can result, and no subsequent conduct
of the city or donor can operate by way of

estoppel to cure the defective dedication so
as to vest the fee of the streets in the city.

City of Leadville v. Coronado Mln. Co.

[Colo.] 86 P. 1034.

86. Not estopped by failure to notify de-

fendant of fraud of cotrustee. Vohmann v.

Michel, 110 App. Div. 659, 96 N. T. S. 309.

87. See Witnesses, 6 C. L. 1975.

88. See Indictment and Prosecution, 6 C
L. 1790.

89. See 5 C. D. 1302.

90. Pacts admitted in pleadings, or' legal

inferences from facts admitted, need not be
proved. Williams' Ex'r v. Chamberlain [Ky.]
94 S. W. 29. Facts admitted by pleadings
need not be proved. Kannow v. Farmers'
Coop. Shipping Ass'n [Neb.] 107 N. W. 663.

91. Where counsel stipulate that laws of
a foreign territory shall be considered as
evidence in both courts, proof of the com-
mon law as required by Ky. St. 1903, § 1641,
is not necessary. Williams' Ex'r v. Cham-
berlain \Ky.1 94 S. W. 29.

92. Where incorporation of two com-
panies was admitted in open court certified
copies of their charters were properly ex-
cluded. Armour Packing Co. v. Vietch-
Young Produce Co. [Ala.] 39 So. 680.

93. Courts are not bound to admit evi-
dence supporting .admissions in the plead-
ings. Townsend v. Sullivan [Cal. App.J 84
P. 435.
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(§1) A. Judicial notice.^'—Judicial notice takes the place of proof and is'

of equal force."* Courts take judicial notice of their own records and proceedings"

so far as they are relevant to causes pending before them/* but a court will not ju-

dicially know that proceedings in a case are pending in another jiirisdiction.'" An
a]:i]3ellate court will take judicial notice of the terms of a lower court/ but not of its

rules.^ State courts take judicial notice of public domestic statutes^ and of a long

continued practical construction given such statutes by public officials ;.* of the con-

stitution of the state f of public documents f of who are commissioned oificers of

the state'' and of their terms of office' and of the genuineness of their signatures;'

of the seals of notaries;^" of public surveys and the boundaries of counties ;^^ of

»4. Heywood Bros. & 'Wakefieia Co. V.

Doernbecher Mfg. Co. [Or.] 86 P. 357.

93. See 5 C. L,. 1302.
96. Sun Ins. Co. v. Western Woolen MiH

Co., 72 Kan. 41, 82 P. 513. The process of
tiking- judicial notice does not necessarily
imrly that the judge at the moment actual-
ly knows and feels sure of the matter stib-

mitted. It merely relieves a party from of-
fering evidence because the matter is either
known or can be easily ascertained by the
judge. Ball v. Flora, 26 App. D. C. 394.

97. Matters constituting part of record
in the -cause. Pavlicek v. Roessler, 121 111.

App. 219. Facts acquired at prior hearing
of same cause. State v. Richardson [Or.]

85 P. 225. An appellate court takes judicial
notice of its own records, and may inspect
same in considering a case, either on its

own motion or on suggestion of counsel.
Hancock v. Diamsnd Plate Glass Co. [Ind.

App.] 75 N. E. 659. Supreme court takes ju-
dicial notice of its own records, and hence
VvTill know that Judgment on which garnish-
ment proceedings were based has been re-
versed by it. Chicago Herald Co. v. Bryan,
195 Mo. 590, 92 S. W. 906. Court of appeals
may take judicial notice of its own records
to determine identity of fund In issue with
one recovered for a certain person in a prior
suit. Sawyer v. First Nat. Bank [Tex. Civ.

App.] 14 Tex. Ct. Rep. 701, 93 S. W. 151.

In garnishment proceedings instituted after
judgment rendered in the same court, court
will take judicial notice of judgment. Baze
V. Island City Mfg. Co. [Tex. Civ. App.] 15

Tex. Ct. Rep. 483, 94 S. W. 460.

98. On appeal from order sustaining de-
murrer to complaint in suit to set aside a
judgment, court will not take judicial notice
of record" on appeal from an order denying
a motion to set aside the same judgment.
Estudillo v. Security Loan & Trust Co. [Cal.]

87 P. 19.

99. District court will not take judicial

notice of proceedings in a case In another
jurisdiction. Cumberland Tel. & T. Co. v.

St. Louis, etc., R.. Co. [La.] 41 So. 492.

1. Supreme court takes judicial notice of
dates on which terms of circuit court began
and ended. Fry v. Radzinski, 219 111. 526,
76 N. E. 694. Supreme court judicially knows
that circuit court convened on a certain day
and that its session was limited to a certain
time. McMullen v. Long [Ala.] 39 So. 777.

2. Supreme court will not judicially no-
tice rules of district courts (under Code Civ.

Proc. § 3150) specifying what facts courts
will judicially notice. ' Bowen v. Webb
[Mont:] 85 P. 739.

3. Public laws of the state. Doss v.

Mermentau Levee Dist. Com'rs [La.] 41 So.
720. Requirements of cattle quarantine
laws. Wabash R. Co. v. Campbell, 117 111.

,App. 630. General laws of commonwealth
need not be put in evidence. Barnes v.

Squier [Mass.] 78 N. E. 731. Courts take
judicial notice of quarantine laws relating
to transportation of cattle. Wabash R. Co.
V. Campbell, 219 111. 312, 76 N. 13. 346,

4. Supreme court will judicially notice
long continued practical construction, given
by territorial board of equalization to stat-
utes under which it acted. Copper Queen
Consol. Min. Co. v. Territorial Board of
Equalization [Ariz.] 84 P. 511.

5. Court takes judicial knowledge of re-
peal of statute by constitution. Campbell v.

Shelby County [Ala.] 41 So. 407.
6. Letter of commissioner of general land

office concerning public lands in railway
grant is a public document and will be ju-
dicially noticed. Southern Pac. Co. v. Lip-
man, 148 Cal. 480, 83 P. 445.

7. Courts take judicial notice of commis-
sioned officers of the state and county but
not of de facto officers. Williams v. Finch
[Ala.] 41 So. 834.

8. Of terms of public officers fixed by
statutes of the territory. Aultman Taylor
Machinery Co. v. Burchett, 15 Okl. 490, 83
P. 719. Where the sufficiency of a bond of a
county supervisor, the amount of which was
based on the taxes, was in issue, the court
took judicial notice of the time wlien his
term of office began and that at that time
certain taxes had not been collected. State
V. Smith [Miss.] 40 So. 22.

9. Genuineness of signatures of commis-
sioned officers of the state. Ryan v. Young
[Ala.] 41 So. 954. That a successor to the
officer who signed a document in question
has been chosen does not alter the rule. Id.

10. Of seals of notaries public. Code Civ.
Proc. § 1875, subd. 7. Pardee v. Schanzlin
[Cal. App.] 86 P. 812.

11. State v. Southern R. Co. [N. C] 54

S. B. 294. Governmental survey of territory
of state, and relative location as originally
laid off, and the effect of legislative enact-
ments changing boundaries and creating new
counties. Huxford v. Southern Pine Co., 124
Ga. 181, 52 S. B. 439. In an action to recover
taxes paid a county on the ground that the
lan4 taxed was situated in another county,
the court should judicially notice the loca-
tion of the boundary line, between the two,
this being established by Pol. Code §§ 3918,
3919. Merritt v. Trinity County [Cal. App.]
84 P. 675.
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"tHo classification to which a certain county belongs;^" of the location of cities ;'' of

the population of towns and cities as shown by the last Federal census;^* of the

pei'inanent locations of important railroads ;^^ of the navigability of rivers.^" Courts

may take judicial cognizance of the boundaiies of a city established by a public stat-

ute,^' but cannot know the boundaries of cities not so established,^* nor that certain

designated streets are within or outside of the limits of a city.^" A state court will

take Judicial notice of a charter granted to a railroad company by the secretary of

state under -a general statute authorizing such incorporation.""

Courts will not take judicial notice of the statutes of another state,^^ nor of the

decisions of its courts.^^ Laws of the United States and regailations of the executive

departments will be judicially noticed/^ but it is better practice to incorporate de-

partmental regulations in the record, on appeal to a Federal court. ^^ iThe terms

of a treaty with Indians, setting aside certain lands within the state, as a reserva-

tion for a certain tribe, will be judicially noticed by the state courts.^^ A city char-

ter-" and the fact of'incorpore^tion of a city and that its charter has been amended^^

will be judicially noticed when shown by a public statute. State courts of general

12. That a particular county belongs to

a certain class -within a -statutory classifica-

tion. Alameda County v. Dalton, 148 Cal.

246, 82 P. 1050.

13. Geographical positions of cities and
to-wns -within the jurisdiction. State v.

Southern R. Co. [N. C] 54 S. B. 294. County
•within -which a city of the state is located.

Anniston Elec. & Gas Co. v. Bl-well [Ala.]

42 So. 45. Distance between t-wo to-wns on
railroad in the state. Johnson v. Atlantic

Coast Line K. Co. [N. C] 53 S. B. 362. Court
will take judicial notice that a certain place

is a city and the county- seat of a certain

county in another state; Phillips v. Lind-
ley, 98 N. T. S. 423.

14.- Page V. McClure [Vt.] 64 A. 451; Per-
rell V. Bllis, 129 lo-wa, 614, 105 N. W. 993.

15. Runs and locations of railroads be-

t-n'cen t-wo points in the state. Texas, etc.,

R. Co. V. Walker [Tex. ,Civ. App.] 15 Tex.

Ct. Rep. 836, 95 S. W. 743. Judicial notice

taken of permanent location of important
line of railroad through the state upon a

firmly estalished route, and that certain

lands conveyed to the railroad company by
patent from the state under authority of

an act of congress, are -nVthin the limits of

such permanent location and a part of the
' lands granted to the company. Worden v.

Cole [Kan.] 86 P. 464.

16. That Tennessee river is a navigable

stream. Terrell v. Paducah [Ky.] 92 S. W.
310. Judicial notice -will be taken of the

navigability of large streams -which are

used for navigation as a matter of common
kno-wledge, but the navigability of streams

for such purposes as floating logs is a

matter for proof. McKinney v. Northcutt,

114 Mo. App. 146, 89. S. W. 351.

Contra: Judicial notice -will not be taken

of -whether a stream is or is not navigable;

this is a question of fact for tlie Jury. Peo-

ple V. Board of Supervisijfs, 122 111. App. 40.

17. 18. City of Topeka v. Cook, 72 Kan.

595,. 84 P. 376.

19. As that an alley - bet-ween t-wo desig-

nated streets is -within" territorial limits of

City of Topeka. City of Topeka v. Cook, 72

Kan. 595, 84 P. 376.

20. Atlanta & "W. P. R. Co. v. Atlanta,
etc.. R. Co., 124 Ga. 125, 52 S. B. 320.

21. Leathe v. Thomas [111.] 75 N. E. 810;
White V. Rioheson [Tex. Civ. App.] 94 S. W.
202; Smith v. Aultman [Mo. App.] 96 S. W.
1034; McKnight v. Oregon Short Line R. Co.
[Mont.] 82 P. 661. Statutes of another state
must be proved as any other fact. Snuffer
V. Karr, 197 Mo. 182, 94 S. W. 983. Courts
-will not take judicial kno-wledge of statutes
of another state under -which a corporation
-was organized. Cumberland Tel. & T. Co.
V. St. Louis, etc., R. Co. [La.] 41 So. 492.

22. Judicial notice cannot be taken of the
decisions of the courts of other states.
Southern Exp. Co. v. Q-wens [Ala.] 41 So. 752.

23. La-ws of the United States and regu-
lations of land office relating to sales of
public lands and issuance of patents there-
to. Kimball v. McKee [Cal.] 86 P. 1089.
Regulations of Federal department of ag-
riculture, relative to transportation of cat-
tle, -will be judicially noticed by state courts.
State v.- Southern R. Co. [N. C] 54 S. B. 294.

For purposes of removal of a cause, a Fed-
eral court will take judicial notice that a
corporation named in a pleading is one cre-
ated by Federal la^w. Heffelfinger v. Choc-
tawr, etc., R. Co., 140 F. 75. Judicial notice
taken that there is a Federal statute mak-
ing the la^ws of Arkansas operative in In-
dian Territory. Sink v. State [Texr Cr.

App.] 89 S. W. 1075.

24. Departmental regulations should be
put in the record of the trial court; it is un-
fair to a Federal appellate court to ask it

to judicially notice such regulations. Nagle
V. U. S. [C. C.^ A.] 145 F. 302.

25. As that the reservation belonged to

the tribe as such and not to the Indians as
individuals. Peano v. Brennan [S. D.] 106

N. W. 409.

26. Judicial notice -will be taken of a city

charter -when it is made a public act. City

of Austin v. Forbis [Tex.] 13 Tex. Ct. Rep.
818,' 89 S. W. 405.

27. That City of Houston has been in-

corporated for over 40 years and that its

charter has been amended from time to time

by the legislature. City of Houston v.

Dooley [Tex. Civ. App.] 89 S. W. 777.
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jurisdiction cannot judicially notice municipal ordinances,^' but municipal courts

may do so.^'

All courts take judicial notice of matters of common and general knowledge,'"

28. State courts cannot JudlciaHy notice
municipal ordinances and regulation^. Town
of Canton v. Madden [Mo. App.] 96 S. W.
699. Municipal ordinances. Gardner v. State
[Ark.] 97 S. W. 48. City ordinances. City
of St. Louis V. Liessing, 190 Mo. 464, 89 S.

W. 611. No court except the municipai court
can take judicial notice of a municipal ordi-
nance. Hill V. Atlanta, 125 Ga. 697, 54' S. B.
354.

29. Ex parte Luening [Cal. App.] 84 P.
445. In a 4rial before a municipal court, the
recorder or other presiding judge may take
judicial notice of the. ordinances of thp city
defining offenses against the same. Hill V.

Atlanta. 125 Ga. 697, 54 S. B. 364.

30. That whisky is Intoxicating. Wilcox-
son V. State [Tex. Or. App.] 15 Tex. Ct. Rep.
33, 91 S. "W. 581. That kerosene is product
of crude petroleum. Moeclcel v. C. A. Cross
& Co., 190 Mass. 280, 76 N. B. 447. That no
fruit is growing on peach or apple trees
on or about January 10th. Putnam v. St.

Louis S. W. B. Co. [Tex. Civ. App.] 16 Tex.
Ct. Rep. 651, 94 S. W. 1102. The court will
take judicial notice that cigarettes are gen-
erally made of tobacco rolled within "small
pieces of tissue paper of the size of about
one and three-fourths inches by three and
one-fourth inches." Kappes v. Chicago, 119
111. App. 436. Manner of loading ties for
exportation by water. Ayer & Lord Tie Co.

V. Keown [Ky.] 93 S. W. 588. That a time
after 4 and before 6 o'clock in the afternoon
of September 16th is before sunset. Dayton
& W. Traction Co. v. Marshall, 36 Ind. App.
491, 75 N. B. 824. That the maintenance of

switch lanterns at railroad sidings tends
to promote the safety of employes and the
traveling public. Southern R. Co. v. Blan-
ford's Adm'x [Va.] 54 S. E. 1. That in many
counties of Kentucky most important high-
ways are loll roads built largely by private
capital. RouSch v. Vanceburg, etc., Turn-
pike Co., 27 Ky. L. R. 542, 85 S. W. 735.

That a company organized under state laws
and operating a street railway is a carrier

of passengers. Indianapolis St. R. Co. v.

Ray [Ind.] 78 N. B. 978. Necessity of keep-
ing locomotive engine in good condition and
repair. Wabash B. Co. v. Thomas, 117 111.

App. 110. Of such soil conditions within its

territorial jurisdiction as are matters of

common knowledge. City of Chicago v.

Duffy, 117 111. App. 261. Laws of nature;
effect of freshet in stream on riparian land
under certain circumstances. Morton v. Or-
egon Short Line R. Co. [Or.] 87 P. 151. Courts
judicially know that mass of property in

the state is made up of lands and person-
alty, but not the amount of personalty.
Georgia R. & Banking Co. v. Wright, 125

Ga. 589, 54 S. B. 52. Supreme court, of New
York county will take judicial notice of

sufhcient facts concerning public streets of

city to identify places described in a peti-

tion. In re City of New York, 48 Misc. 602,

96 N. Y. S. 554. In determining whether a
patent has been infringed, court will take
judicial notice of facts of general knowledge
and devices in common use wherein the

same or a similar principle is involved as
in the claimed invention. Baker v. Dun-
combe Mfg. Co. [C. C. A.] 146 P. 744. Courts
will take judicial notice of general duties
and character of occupations classed as
"professions," in determining what are pro-
fessional instruments exempt from execu-
tion. O'Reilly v. Erlanger, 108 App. Div.
318, 95 N. Y. S. 760. Courts will take judi-
cial notice of the meaning of English words
and of such matters of general 'knowledge,
science, or natural history as are or may
be, known by men of ordinary understand-
ing and intelligence. Sun Ins. Co. v. West-
ern Woolen-Mill Co., 72 Kan. 41, 82 P. 513,
Judicial notice taken* by Federal supreme
court that in New Mexico and other parts
of tile west cattle are required to be brand-
ed to identify- ownership, and that they run
at large in great stretches of country with
only the brands or other marks to identify
them.' Territory of New Mexico v. Denver,
etc., R. Co., 27 S. Ct. 1.

Not judicially uaticed: Tliat 50 or 55
miles an hour is not a dangerous rate for a
train. Texas & N. O. R. Co. v. Langham
[Tex. Civ. App.] 15 Tex. Ct. Rep. 567, 95 S.

W. 686. That a foggy night brings a foggy
morning. Id. Courts will not t.ake judicial
notice of the compact made by members of
a labor union with the union, nor of the
principles governing such unions. Birming-
ham Paint & Roofing Co. v. Crampton [Ala.]
39 So. 1020. A custom of agents in selling
hotel furnishings to enter into a covenant
that the seller shall not engage in a com-
peting business if it exists cannot be- judi-
cially noticed. Sanders v. Brown [Ala.] 39
So. 732. Held that court cpuld not take
judicial notice of location of "Denver Tram-
way Company" Of of "South Broadway"
where there was no proof of the town, city,
county, or state wherein they were situ-
ated. Ingersoll v. Davis [Wyo.] 82 P. 867.

Court does not take judicial knowledge that
there are but two telegraph companies in

the state. State v. Atlantic Coast Line R.
Co. [Fla.] 40 So. 875. Courts cannot take
judicial knowledge of character of light
supplied and maintained at any time by an
incorporated town of the state. Chicago,
etc., R. Co. V. Salem [Ind.] 76 N. B. 631.

Where a protest is made to the granting
of a liquor license the Court will not take
judicial notice that the protest is signed
by persons qualified as signers. Guinn v.

Cumberland County Ct. [Ky.] 90 S. W. 274.

Where it appears that only two persons
in the state have been proceeded against
for taxes on a particular kind of personal
property, the court cannot take judicial no-
tice that there are other persons in the state
who own personal property of that descrip-
tion and _ who have not been required to

pay taxes. Geor^a R. & Banking Co. v.

Wright, 125 Ga. 589, 54 S. B. 52. Court does
not know judicially that a municipal ordi-
nance providing for cess pools in its system
of sanitation is oppressive or unreasonable.
Logan V. Childs [Pla.] 41 So. 197. Court
cannot take judicial notice that racing as-
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such as historical facts,'^ general customs and usages/' and the coincidence of days

of the month with days of the week.^'

(§1) E. Presiimptions and burden of proof.
^*'—The so-called conclusive pre-

sumptions, being in effect rules of substantive law, are not here treated; and only

those disputable presumptions which are of wide application are discussed or illus-

trated.

It is competent for the legislature to establish rules of. evidence which do not

coniiict with constitutional rights and privileges.'" . Thus, statutes which make pub-

lie records or documents,'* or proof of certain facta,'' presumptive evidence of cer-

tain other ultimate facts are valid.

A presumption of fact is simply an inference or conclusion logically deduced

from laiown data. Such a presumption cannot*be based upon another disputable

presumption,'* but must be an immediate inference from facts proved.'^ Such a

presumption is only evidence to be considered by a jury in determining the issue

before them, and the weight of such evidence will depend upon the circumstances

under which the presumption is invoked.*" Presumptions of this nature are always

disputable, even when declared by statute,*^ in the absence of express statutory

provisions to the contrary.*^ When controverted by other evidence, they have been

sociation created and paid over each year
a fund for an agricultural exhibit at the
state fair when it in fact had no such ex-
hibit. State V. Delmar Jocliey Club [Mo.]
92 S. W. 185.

31. That country was In a state of war
In 1861, and that state of Mississippi had a
de facto government whose officials were
bound to obey its mandates. Day v. Smith
[Miss.] 39 So. 526. That governments of

Italy and the United States are at peace.

Trotta's Adm'r v. Johnson [Ky.] 90 S. W.
540. Courts will take judicial notice of the
division -of the Methodist Episcopal Church,
the territory over which each division ex-
ercises jurisdiction and the articles of sepa-
ration, with reference to the territorial di-

vision of the property. Malone v. La Croix
[Ala.] 41 So. 724.

33. Appellate court judicially knows that

"f. o. b." means free on board. Kilmer v.

Moneyweight Scale Co., 36 Ind. App. 568,

76 N. E. 271. The abreviation "pres." tov

"president" is in such common use that

courts will take judidial notice of its mean-
ing. Griffin v. Brsklne [Iowa] 109 N. W. 13.

That men ordinarily, during business hours,

wear their watches in their vests. "Wamser
V. Browning, King & Co., 109 App. Div. 53,

95 N. T. S. 1051. Courts are bound to take

judicial notice of all common-law rights and
duties and of general customs. Clement v.

Graham, 78 Vt. 290, 63 A. 146. Court takes

judicial notice that "standard" or "railroad"

time is the system for designating time

which has been in general use in the juris-

diction since territorial days. Orvik v.

Casselman [N. D.] 105 N. W. 1105. Courts
cannot Judicially know the business hours

of a particular bank, but will take judicial

notice that the usual opening hour for banks
in cities and towns of same size is 9 o'clock

a m Lewis, Hubbard & Co. v. Montgomery
Supply Co. [W. Va.] 52 S.' B. 1017. Though
cour.ts cannot judicially notice the existence

or mode of business of any particular bank
they will take judicial notice that in all

cities and towns of large population and
extensive business there are banks whicli
have rules and regulations governing thefi*

mode of business, and that parties dealing
with them or in commercial paper conform
thereto. Id.

33. The court will take judicial notice
that a certain date was Sunday. State v.
Bergfeldt, 41 Wash. 234, 83 P. 177.

34. See 5 C. L. 1303.
35. Banks v. State, 124 Ga. 15, 52 S. E.

74.

38. Competent for legislature to make
certified copies of mine inspectors' reports
prima facie proof of truth of recitals. An-
dricus' Adm'r v. Pineville Coal Co. [Ky.]
90 S. W. 233. It Is competent for the legis-
lature to make the records of a county
clerk's office prima facia evidence of the
existence or nonexistence of a» license to
practice medicine, and an objection that
such statute Is unconstitutional as declaring
an arbitrary and illogical rule of evidence
is untenable. State v. Lawson, 40 Wash.
455, 82 P. 750.

37. Act of 1903 (relative to procuring ad-
vance under pretended contract of hire)
making proof of certain facts presumptive
evidence of a fraudulent intent is valid.
Banks v. State, 124 Ga. 15, 52 S. E. 74.

38. An inference of fact cannot be legiti-

mately drawn from a rebuttable presump-
tion, but only from premises which are cer-
tain. United States Fidelity & Guaranty Co.
V. Des Moines Nat. Bank [C. C. A.] 145 F.
273.

39. United States Fidelity & Guaranty Co.
V. Des Moines Nat. Bank [C. C. A.] 145 F.
273.

40. People V. Wong Sang Lung [Cal.

App.] 84 P. 843.

41. The statutory presumption of fraud
arising from a sale of goods in bulk without
complying with the statute regulating such
sales may be overcome by evidence of good
faith. Williams v. Fourth Nat. Bank, 15

Okl. 477, 82 P. 496.
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said to cease to operate/^ but the question whether they have in fact been overcome

by other fa.cts is ordinarily for the jury.**

Among the presumptions of fact commonly recognized is the presumption that

a person, a relation or status, or a state of facts, once sho^^^a to exist continues to

exist,'''" but not tliat it existed at a previous date.*" Identity of person is presumed

from identity of name,*'' especially where there is also a similarity in residence, or

trade, or circumstances, or where the name is unusual,*' but this presumption can

be invoked only in a case where the name is to be applied to a particular persorf in-

volved.*" If the name is common in the vicinity, or if it be shown that there is

more than one person to whom the name may be applied, there can be no presumption

that such person is the one to whom tlie jury should apply it.^" Proof that a letter

was properly addressed, stamped, afld .mailed, '^^ raises a presumption of fact that it

was received in due course by the addressee,^^ rebuttable, of course, by contrary

proof.^^ Possession of a written contract is only prima facie, not conclusive evi-

dence of delivery."* This presumption is not raised where the instrument shows

on its face that some act remains to be done to make it complete.^" Where party

42. Code Civ. Proc. § 1962, declares cer-
tain presumptions conclusive. People v.

Wong Sang Lung [Cal. App.] 84 P. 843.

43. Under the California code, the pre-
sumptions "whicli are declared to be disput-
able are in effect only inferences which, In

the absence of any controverting evidence,
the jury is required to make. Code Civ.

Proc. § 1963. People v. Wong Sang Lung
[Cal. App.] 84 P. 843. Such disputable pre-
sumptions cease to operate, so as to re-

quire certain deductions by tlie jury, when
controverted by other evidence. Id.

44. Whether a presumption of fact has
been overcome by other facts al^d circum-
stances shown is for the jury. Opet v.

Denzer [Tex. Civ. App.] 16 Tex. Ct. Rep. 118,

93 S. W. 627. The presumption that letters

and telegrams sent in due course of busi-
ness were received by the addressee is re-

buttable, but whether it has been rebutted
Is for the jury. Long Bell Lumber Co. v.

Nyman [Mich.] 13 Det. Leg. N. 577, 108

N. W. 1019.

45. When the existence of a person, a
personal relation or a state of things Is

once established by proof, the law presumes
the continuance thereof until the contrary
is shown or until a different presumption is

raised frOm the nature of the subject in

•question. Adjudicated status of college pre-
sumed to continue. State v. Chittenden, 127

Wis. 468, 107 N. W. ,500. Where it is alleged
that another and prior action had been
brought relating in some degree to the same
subject-matter, and there is no allegation
that such prior action had been determined,
it' must be assumed to be- still pending.
WUliams v. Ellis [Me.] 63 A. 818.

Rule held Inappllcnltlc: Evidence that
sacks of fertilizer were tagged when de-
livered to a carrier for shipment does not
raise a presumption that they were still

tagged when delivered at destination. Ala-
bama Nat. Bank v. Parker & Co. [Ala.]
40 So. 987.

46. Proof of insanity raises no presump-
tion of its past existence. In re Dalbeer's
Estate [Cal.], 86 P. 695.

47. 48. Layton v. Kraft, 98 N. Y. S. 72.

49, 50. People v. Wong Sang Lung [Cal.
App.] 84 P. 843.

51. Proof that a letter was "mailed" to
the addressee is sufficient to raise the pre-
sumption that it was received in due course.
Ward V. Morr Transfer & Storage Co. [Mo.
App.] 95 S. W. 964. Mere proof that an ad-
dress had been "sent" does not warrant an
inference that it was duly mailed so as to
raise a presumption that it was received in
due course of mail. Id. That 'a letter, duly
addressed, was stamped before it was mail-
ed may be proved by evidence that only
stamped envelopes were used in the office
of the sender, and that clerks in the office

always used these envelopes for letters of
the sender. Burch v. Americus Grocery Co.,
125 Ga. 153, 53 S. E. 1008. Where a witness
testifies that he mailed a letter by deposit-
ing it in a street letter box, it is presumed
that the letter was duly stamped. Reynolds
V. Maryland Casualty Co., 30 Pa. Super. Ct.
456.

53. Siebe v. Heilraan Mach. Works [Ind.
App.] 77 N. E. 300; Opet v. Denzer [Tex.
Civ. App.] 16 Tex. Ct. Rep. 118, 93 S. W. 527.

There is a presumption that letters and tel-
egrams sent in due course of business were
received by the addressee. Long Bell Lumber
Co. V. Nyman [Mich.] 13 Det. Leg. N. 677, 108
N. W. 1019. Where there was proof that
clieck was enclosed In properly addressed
and mailed letter, and that it would have
reached the addressee in due course ' the
next day, the issue of receipt of the check
was raised. Pink Front Bankrupt Store v.

Mistrot & Co. [Tex. Civ. App.] 13 Tex. Ct.

Rep. 889, 14 Tex. Ct. Rep. 200, 90 S. W. 75.

53. Presumption that letter directed to
person in the same city and mailed in the
morning was delivered the same day over-
come, -where addressee testified he did not
receive it, and mail carrier testified post
mark shO"wed it was not received at post
office until 3 hours after the last delivery,
and would not have been delivered ordi-
narily until next morning. Beeman v. Su-
preme Lodge, Shield of Honor [Pa.] 64 A.
792.

54. Dodd V. Kemnltz [Neb.] 104 N. W.
1069.
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to an instrument signs with a cross jnark, it will be presumed, in the absence of

evidence to the contrary, that he was illiterate and could not read."" A negotiable

note or order drawn -by a debtor and accepted by the creditor is presumed to be pay-

ment on an existing indebtedness,"' but this presumption is rebuttable."^

Failure to produce available evidence on a material issue raises the presumption

that the evidence, if produced, would be unfavorable to the party suppressing it,"" arid

failure to call an available witness to rebut a prima facie sho-\ving made by the other

party on a particular issue""" warrants the inference by the jury that the testimony

of the witness, if called, would be unfavorable.*"^ For the purpose of meeting thi?

presumption, evidence explaining failure of a party to call a particular person as a

witness is admissible/^ and where it is made to appear that such person was not

in fact available as a witness, no unfavorable presumption arises."' No unfavorable

inference can be drawn from the failure or refusal of a party to waive his privilege

as to information acquired by his physician in a professional capacity."* There is

a conflict as to whether it may be shown, in a personal injury action, that plaintiff

55. Rule applied where insurance policy
lacked revenue stamp. Amos-Richia v.

Northwestern Mut. Life Ins. Co. [Mich.] 13

Det. Leg. N. 129, 107 N. W. 707.

56. Interstate Coal & Iron Co. v. Clint-
wood Coal & Timber Co. [Va.] 54 S. E. -593.

57. Lewis V. England [Wyo.] 82 P. 869.

58. Acceptance of checks held not pay-
ments on an account where it was shown
that checks were cashed by the creditor to

enable debtor to pay oft his employes, there
being no bank convenient. Lewis v. Eng-
land [Wyo.] 82 Pr 869.

59. Lewis V. Fleer, 30 Pa. Super. Ct. 237;

Alexander v. Blackman, 26 App. D. C. 541;

Robinson v. Union Cent. Life Ins. Co., 144

F. 1005; Choctaw & M. R. Co. v. Newton
[C. C. A.] 140. F. Z25. From an omission to

produce certain evidence, jury may infer

either that it could not be produced, or, if

produced, would be unfavorable to party
failing to produce it. Murray v. Joseph,

14 6 F. 260. If parties to a suit have evi-

dence peculiarly within their own knowl-
edge and do not produce It, the presumption
is that if produced it -should be unfavor-
able. Western Union Tel. Co. v. McClelland
[Ind. App.] 78 N. E. 672. Evidence being
conflicting as to whether a rope which had
parted was defective, failure of the vessel,

which had the rope, to produce it, would be
constru-ed against it in solving the doubt.

The Luckenbach, 14 4 F. 980. In action of

trover, where defendant failed to produce

lease, jury was warranted in assuming that

provisions as to his right to remove goods

were unfavorable to defendant. Willson v.

Griswold, 73 Conn. 515, 63 A. 659. Where
veins included in mining lease were in dis-

pute between the lessor and lessee, failure

of the lessor to produce its otBce map, re-

ferred to in the description in the. lease,

warranted the presumption that the map
if produced, would be evidence unfavorable

to the lessor. Isabella Gold Min. Co. v.

Glenn [Colo.] 86 P: 349.

CO. Where a defendant fails to make out

a prima facie defense plaintiff is not bound

to offer any counter evidence, and in such

case the rule that an unfavorable inference

may be drawn against a party who fails

to produce available proof has no appli-

cation.. Southern Exp. Co. v. B. R. Elec. Co.
[Ga.] 55 S. E. 254.

61. Where wife and sons of a tax debtor
were living in the parish where the trial
was had, and were not called as witnesses
by the defendant to testify as to the al-
leged death of the husband and father prior
to 1S90, the presumption is that their testi-
mony would not have aided in establishing
such contention. Iberia Cypress Co. v.

Thorgeson, 116 La. 218, 40 So. 682. If father
in feigned issue of title to property could
have produced son as a witness and failed
to do so, the presuniption was that, if pro-
duced, the son's testimony would be unfav-
orable, but this presumption was not con-
clusive. Green v. Brooks [Pa.] 64 A. 67".

62. Proper to show why boy did not tes-
tify on a former trial. McDonald v. City
Elec. R. Co. [Mich.] 13 Det. Leg. N. 252,

108 N. W. 85. Party may explain that a
witness whom he would be expected to call

is absent in foreign countries. Warth v.

Loewenstein, 219 111. 222,. 76 N. E. 379. It

is competent for a party to show the uut
avoidable absence of a material witness not
produced by him. Warth v. Loewenstein,
121 111. App. 71. Evidence that defendant
was not notified of the accident is admissi-
ble to overcome the prejudice of the jury
arising from the fact that defendant called

no witnesses. Hirsch v. Union R. Co., 48

Misc. 527, 96 N. Y. S. 333.

63. Where agent "who executed contract

sued on had left defendant's employ, and
was no longer subject to his control or

direction, no unfavorable presumption arose

from defendant's failure to call him as a

witness. Naughton Co. v. American Horse
Bxch. Co., 49 Misc. 227, 97 N. T. S. 387.

Where in an action based on a street car

accident it appeared the motorman was in

the Philippines, and it was not shown that

his testimony, if given, would be material,

an instruction to the effect that a commis-
sion might have been procured to take his

testimony, and that failure to produce it

warranted an inference that, if produced, it

would be unfavorable, was error. Rboder

v. Interurban St. R.- Co., 48 Misc. 519, 96

N.. T. S. 255.

64. No unfavorable inference may be
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refused to submit to a medical examination."", ^^Tiere the person best qualified to

testify to certain facts is called, failure to call others to testify to the same facts

does not warrant an instruction that the testimony of the person called should be

viewed with distrust."" Failure of a party to testify, where certain facts, if they

exist, would be peculiarly within his own knowledge, warrants the presumption

that such facts do not exist,"^ provided such party would be a competent witness to

the facts in question."*

There axe certain rebuttable presumptions indulged by the courts on grounds

of public policy. Thus, the law presumes the validity and regularity of the official

acts of public officers within the line of their official duties, and this presumption

obtains until overcome by proof as to such acts,"" except in cases where it is sought

to take away personal rights of a citizen, or deprive him of his property, or place

drawn from the failure or refusal of a pa-
tient to_ waive his privilege with reference
to information acquired by his physician,
which is privileged by reason of Code Civ.
Pros. N. T. §§ 834, 836. Pennsylvania R. Co.
V. Durkee [C. C. A.] 147 F. 99.

65. Refusal to submit to medical exam-
ination cannot be shown. Illinois, etc., R.
Co. V. Downs, 122 111. App. 545. In a per-
sonal injury action, defendant may not only
prove that plaintiff has refused to submit to

a physical examination, but may also ask
plaintiff, while on the stand, if he is will-
ing to submit to such examination. Gulf,
etc., R. Co. V. Booth [Tex. Civ. App.] 97

S. W. 128. Plaintiff may then explain a
negative answer. Id.

66. Where only one of four physicians
who attended a patient was called, the one
called having Iiad charge of the case, and
the others having been called in consulta-
tion, it was not error to refuse to charge
that evidence should be viewed with dis •

trust, where stronger or better evidence
was available but was not used. Wood v.

Los Angeles Traction Co., 1 Cal. App. 474,

82 P. 547.

67. Where a party who would necessarily
have known alleged facts had they existed
refused to testify thereto when on the
stand, the inference was warranted that the
facts did not exist. Aragon Coffee Co. v.

Rogers [Va.] 52 S. E. 843. Where a defend-
ant can, by his own testimony, throw light

upon matters in issue necessary to his de-
fense and peculiarly within his knowledge,
tf the facts exist, and fails to go upon the
witness stand, the presumption is raised

that the facts do not exist. State v. Jahraus
[La.] 41 So. 575. Where certain facts are
within the peculiar knowledge of a party
and he voluntarily absents himself and fails

to testify, that fact may fairly be com-
mented on by counsel in his argument be-
fore the jury. Ledford v. Emerson [N. C]
B4 S. E. 433.

68. No unfavorable presumption is raised
by a party's failure to testify to certain
facts when as to such facts he is not com-
petent as a witness. Reinhardt v. Marks'
Adm'r [Ky.] 93 S. W. 32.

69. Public survey presumptively made in

accordance with law. Christ v. Pent, 16

Okl. 375, 84 P. 1074. There is at least a

prima facie presumption that city officials

Intend to act legally and within their pow-
ers. Connor v. Marshfleld [Wis.] 107 N. W.

639. Law presumes that all officers Intrust-
ed with custody of public files and records
will keep them safely in their offices.

Clement v. Graham, 78 Vt. 290, 63 A. 146.

Presumed in absence of contrary proof that
town treasurer complied with Mills' Ann.
St. §§ 4460, 4461, relating to order of pay-
ment of city and town warrants. Town of
Manitou v. First Nat. Bank [Colo.] 86 P.
75. Regularity of official acts of notaries
public will be presumed. Code Civ. Proc.
§ 1963, subd. 15. Pardee v. Schanzlin [Cal.
App.] 86 P. 812. Presumed that surveyor
recorded field notes and filed certificate as
required by law, where patent Tvas sub-
sequently issued by proper authorities.
Waterhouse v. Corbett [Tex. Civ. App.] 96
S. W. 651. Where award of school land,
classified as dry grazing land, was can-
celled, the land being in fact dry agricul-
tural land, the presumption of regularity at-
tached to the cancellation and not the
award. Smithers v. Lowranqe [Tex. Civ.
App.] 15 Tex. Ct. Rep. 88, 91 S. W. 606. A
warrant for public land, and a patent issued
pursuant thereto, are presumptive evidence
that acts required to be done by Act Jan.
27, 1806, have been done by ofilcials of land
office, and person holding same' need not
prove such acts to make a case. Houseman
V. International Nav. Co. [Pa.] 64 A. 379.

Where tax roll contains certificate of co'un-

ty auditor that it was subscribed and sworn
to by the assessor as required by Laws 1891,

p. 41, c. 14, § 40, there is a presumption that
the oath was administered, though the affi-

davit of the assessor is not signed. Ban-
dow V. Wolven [S. D.] 107 N. W. 204. When
a sheriff's deed to land, regular upon its

face, reciting a levy and sale under an ex-
ecution issued from a justice's court, has
been admitted in evidence, and there is

evidence showing the loss of the execution,
there is a presumption that before the land

was levied upon a proper officer had made
upon the execution an entry of no personal
property to be found. Patterson v. Drake
[Ga.] 55 S. E. 175. Where statute required
delinquent tax lists to be filed as a part of

the records of the county court, and trie

certificate of the publisher was to the effect

that the published list had been filed in the

"office of the county clerk and ex-officio

clerk of the county court," it could not be
presumed that the statute had been com-
plied with. Drennan v. People [111.] 78 N.

B. 937.
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a charge or lien thereon.'"' It is presumed that judicial proceedings were regular

where the court had jurisdiction.''^ The rule that a certificate of election issued

by the proper authority is presumptive proof of right to the office does not apply

where two certificates are issued to different persons for the same office.''^ Every-

one is presumed to know the law/^ and compliance therewith will be presumed
until the contrary is shown.''* There is a presumption against suicide, even where

it is shown that death was self-inflicted.'"' The presumptions of innocence and le-

gitimacy are presumptions of law and are good until disproved.'"' There is no pre-

sumption of law that a man who marries a second time has been legally divorced

from his first wife, who is living at the time of the second marriage.''^ Such a pre-

sumption can be raised only by facts upon which it may be legitimately founded.''^

Wh.ere there is no proof of the law of another state, it will be presumed that

tlie common law prevails in that state'" and that its law is tlae same as that of the

forum f° but it is only the eotnmon law of the forum which is presumed to be the

same as that of the sister state,'^ there is no presumption that statute law of the

forum prevails in another state.'^ There are, however, 'authorities to the contrary."'"'

70. Christ V. Fent, 16 Okl. 375, 84 P. 1074.

71. A court Is presumed to have author-
ity to administer oaths to witnesses, and an
oath administered hy a clerk will be pre-
sumed to have been administered under au-
thority from the court. State v. Harter
[Iowa] 108 N. W. 232. Presumed that execu-
tion had been issued upon judgment under
which garnishment proceedings were insti-

tuted. Baze V. Island City Mfg. Co. [Tex.

Civ. App.] 15 Tex. Ct. Rep. 483, 94 S. W.
460. Presumed that judgment foreclosing

rights of certificate to land was properly
filed as required by Pol. Code § 3550. Shep-
ard v. Mace, 148 Cal. 270, 82 P. 1046. Pre-
sumed that lunatic was present at inquest

where he was adjudged insane, since the

law so requires. Porter v. Eastern Ken-
tucky Asylum for Insane [Ky.] 90 S. W. 263.

72. People V. Davidson [Cal. App.] 83

P. 161.

73. A claim that a contract should be

held valid because a party to it assumed
validity of certain law under which it was
made, when the law was in fact invalid,

held untenable. City of Plattsmouth v.

Murphy [Neb.] 105 N. W. 293.

74. Com.pliance with law is presumed un-

til the contrary is shown; Hanson v. Lind-

strom [N. T>.1 108 N. "W. 798. Presumed that

trustee in bankruptcy immediately took pos-

session of bankrupt's property. Goodnough
Mercantile Co. v. Galloway [Or.] 84 P. 1049.

"Where purchaser at tax sale procured a

deed for taxes of 1860. it win be presumed
in the absence of a contrary showing, that

he paid taxes for 1861 and 1862, which the

law required him to pay. Day v. Smith
[Miss.] 39 So. 526.

7.5. This rule is founded upon the nat-

ural human Instinct or inclination of self-

preservation which renders suicide im-

probable with rational beings. Grand Lodge'

A. O. U. W. V. Banister [Ark.] 96 S. W. 742.

Presumption against suicide may be treated

as evidence in Insurance cases. Tackman
V Brotherhood of American Teomen [Iowa]

106 N. W. 350.

7(f. Bowman v. Little, 101 Md. 273, 61 A.

223, 657, 1084.

77. Hammond v. Hammond [Tex. Civ.
App.] 15 Tex. Ct. Rep. 835, 94 S. W. 1067.

7S. Thus, a divorce could not be pre-
sumed, where it was shown that there was
no ground therefor, and that fraud must
have been practiced to obtain it. In re Col-
ton's 'Estate, 129 Iowa, 542, 105 N. W. 1008.

79. Thomas v. Clarkson, 125 Ga. 72, 54
S. W. Ti.

80. Laws of Missouri presumed to be
same as those of Texas. Southern Kansas
R. Co. V. Burgess Co. [Tex. Civ. App.] 14
Tex. Ct. Rep. 191, 90 S. W. 189. It is pre-
sumed that the law of a sister state is

identical with that of Illinois. Scholten v.
Barber, 119 111. App. 241. Laws of another
state presumed, in absence of contrary evi-
dence, to be same as those where court is

sitting. 'White v. Richeson [Tex. Civ. App.]
94 S. W. 202. "Where the law of another
state Is not alleged or proven, it will be
presumed to be the same as that of the
forum. Law relative to exemption, for rea-
sonable time, of proceeds of homestea^.
Campbell v. Campbell, 129- Iowa 317, 105
N. 'W. 583. "Where accident occurred in
Connecticut for which suit was brought in
New York, the common law of New York
was held to control in the absence of proof
of the law of Connecticut. Fallon v. Mertz,
110 App. Div. 755, 97 N. Y. S. 417.

81. In the absence of proof as to the
actual law of a foreign state, it will be
presumed to be the same as the common
law of the state where the action is pend-
ing. Spencer v. Busch, 98 N. Y. S. 690. In
the absence of proof to the contrary, Kan-
sas courts will assume the common law of
the Indian Teritory to be the same as the
common law of Kansas. St. Louis, etc.,

R. Co. V. Johnson [Kan.] 86 P. 156.

82. There is no presumption that New
York statute law prevails in other states;
presumption is that common law prevails
there. Robb v. "Washington and Jefferson
College [N. Y.] 78 N. E. 359. There is no
presumption that statutes of sister state
are same as those of forum. "Wilcox v.

Bergman, 96 Minn. 219, 104 N. "W. 955. "Where
action was based solely on Iowa statute.
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It will not be presTimed that the common law of another state is the same as the-

common law of England f* at least, that presumption cannot be indulged where the

other state was never subject to the laws of England.*" The presumption that the

law of another state is similar to that of the forum will not be indulged when to do

so would impose a penalty or work a forfeiture. '°

The burden of proofs'' is always upon the party asserting a fact as the basis of

his, cause of action** or defense,*^ and it never shifts during the progress of the

trial.°° There is said to be a conflict as to the burden of proof where the defense

that the cause is barred by limitations is raised. °^

§ 2. Relevancy and materialify."^—Any fact is relevant which logically tends

to prove or disprove a fact in issue,^" and such fact is admissible in evidence if othcr-

wif:e copnpetent."'' A reasonable, visible connection between the principal fact and

the evidentiary fact must be made to appear.'^ A fact which renders the existence

or nonexistence of any fact in issue probable by reason of its general resemblance

thereto, and not by reason of its being connected therewith, is deemed not to be rele-

the presumption, if any, as to la"ws - of

Minnesota could not be considered. Bowlin
Liquor Co. v. Brandenburg [Iowa] 106 N.
W. 497.

S3. Where statutes of another state are
not proved, ca'ie will be decided with refer-
ence to law of forum. Smith v. Aultman
[Mo. App.] 96 S. W. 1034. In this case it

was claimed that statute of limitations of

Arkansas barred the claim, but the statute
was not proved. Id. Where statutes of

California were not pleaded, it was held
that it must be assumed that the statutes
of that state relative to the subject of in-

quiry (mortgages and deeds given to operate
as such) were the same as those of Wash-
ington. Mantle v. Dabney [Wash.] 87 P.

122.

84. Spencer v. Busch, 98 N. T. S. 690.

8.J. Since the state of Idaho was a part of

territory acquired from Spain in 1819, and
was never subject to the laws of England,
no presumption can be Indulged that the
common law of England prevails in that

state. McManus v. Oregon Short Line R. Co..

118 Mo. App. 152, 94 S. W. 743. Where laws
of Idaho were hot proved, laws of forum
governed in determining whether failure to

block guard rails constituted negligence,
since English common law never prevailed

in that state and hence cpmmon law could

not be presumed to exist. Id.

Sfi. Samuel Westheimer v. Habinck
[Iowa] 109 N. W. 189.

87. See 5 C. L. 1308.

88. Defendant has burden of proof on
counterclaim. Simonoff v. Horwitz, 95 N.

T. S. 522. He who affirms, must prove, and
when all the evidence upon the issue in-

volved leaves the case in equipoise, the
party affirming must fail. Klunk v. Hock-
ing Valley R. Co., 74 Ohio St. 125, 77 N. E.

762. When a party alleges a material fact
and offers no evidence in support of it, the
court is. authorized, if denied, to find its non-
existence. Miller v. Donovan [Cal. App.]
85 P. 159. A plaintiff has the burden of
proving new matter inferentially set up in

a reply which the law pleads for him.
Gatlin v. Vaut [Ind. T.] 91 S. W. 38. Bur-
den of plaintiff where allegations of com-
plaint setting up assault by defendant's

servant were denied by defendant. New
EUerslie Fishing Club v. Stewart [Ky.] 93
S. W. 598. M''here there are two reasonably
provable theories to account for plaintiff's
"injury, the burden Is upon plaintiff to show
by credible evidence that theory which es-
tablishes defendant's liability. Peat v. Chi-
cago, etc., R. Co. [Wis.] 107 N. W. 355. In-
struction held erroneous for failure to re-
quire plaintiff in personal Injury suit to
prove his damages by a preponderance of
the evidence, and for casting burden upon
defendant. Illinois C. R. Co. v. Becker, 119
111. App. 221.

89. On an affirmative defense burden of
proof is on defendant. Johnson v. Berdo
[Iowa] 106 N. W. 609. Defendant must es-
tablish new matter alleged in the answer
by a preponderance of the evidence. John
Ainsfleld Co. v. Rasmussen [Utah] 85 P.
1002. Party alleging affirmative defense has
burden of proving it. Prince v.' Kennedy
[Cal. App.] 85 P. 859. A defendant who sets
up new matter in his answer has the burden
of proving it. Gatling v. Vaut [Ind. T.]
91 S. W. 38.

90. The burden of sustaining the affirma-
tive of an issue in an action does not shift
during the progress of the trial, but is upon
the party alleging the facts constituting
the issue and remains there until the end.
Vertrees v. Gage County [Neb.] 106 N. W.
331.

91. In Nebraska this is an affirrriative de-
fense which must be proved by defendant.
Van Burg v. Van Bhgen [Neb.] 107 N. W.
1006. In some states it is held that plaintiff
has burden of showing that his cause is not
barred. Id.

02. See 5 C. L. 1308.
93. Alabama Great Southern R. Co. v.

Guest [Ala.] 39 So. 654.
94. Whatever evidence is offered which

will assist in knowing which party speaks
the truth of the issues in an action is rele-
vant and admi-Bsible if otherwise compe-
tent. Prior V. Oglesby [Pla.] 39 So. 593..

A "Wide range of testimony is allowed in
cases involving mental capacity, and as a
general rule any and all conduct of the one
whose sanity is in issue may be shown.
Kempf V. Koppa [Kan.] 85 P. 806.
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vant to such fact.'" Evidence may be material and relevant upon one theory of the

case, and immaterial upon the theory of the adverse paity. In such case, evidence

upon both tbeories may be admitted, to be considered by the jury under proper in-

structions."'

Evidence as to collateral matters, not directly in issue,"' and not related to or

connected with the transaction or matter in issue,"" and furnishing no legal inference

as to facts in dispute,^ is inadmissible. If evidence, though relevant, is so remote

as to have little or no evidentiary value it may be excluded -^ the admission or ex-

clusion of such facts is largely discretionary with the trial court.'

05. Johnson v. Atlantic Coast Line R. Co.,
140 N. C. 574, 581, 53 S. E. 362.

96. Ross V. Moskowltz [Tex. Civ. App.]
16 Tex. Ct. Rep. 381, 95 S. W. 86.

97. Evidence admitted upon quantum
meruit theory, though other party claimed
there was an agency. Radel v. Lesher, 137
F. 719.

98. Evidence of general safety ot swing
staging held inadmissible, when that point
was not In Issue, only the safety pf the
particular stage being in controversy.
Lewis V. Crane, 78 Vt. 216, 62 A. 60. Where
two persons claim under a common grantor,
a deed to such grantor is inadmissible, since
the source of his title is immaterial. Corker
V. Stafford, 125 Ga. 428, 64 S. E. 92. Testi-
mony as to condition of property at time of
trial irrelevant when injury sued for was
temporary and damages claimed were only
those suffered up to time of trial. Balti-
more Belt R. Co. V. Sattler, 102 Md. 595,
62 A. 1125. In action for Injuries to horses
Tvhile being transported, evidence of price
paid by shipper Is irrelevant, the measure
of damages being market value at destina-
tion. Texas & P. R. Co. v. Dishman [Tex.
Civ. App.] 14 Tex. Ct. Rep.. 650, 91 S. "W. 828.

Where issue was existence of a certain dis-
ease when application for insurance was
made, evidence as to the cause of the dis-
ease is irrelevant. Taylor v. Modern Wood-
men of America, 42 Wash. 304, 84 P. 867.

Where the issue was the reasonableness of
rates charged by a railroad between two
points in a state, evidence as to rates be-
tween other points and on other roads was
irrelevant. Anniston Mfg. Co. v. Southern
R. Co. [Ala.] 40 So. 965. Where mental ca-
pacity of plaintiff to maintain suit is in

issue, her .disposition (susceptibility to un-
due Influence) is irrelevant. Simmons v.

Kelsey [Neb.] 107 N. W. 122.

99. In action for injuries to skins by
dresser, evidence of the effect upon skins
of soda when used in dressing was inad-
missible when there was no evidence that
soda wag used in this case. Friedman v.

BindseU, 49 Misc. 639, 97 N. T. S. 995. De-
preciation In mortgage value cannot be
shown on the Issue of diminution in market
value. Pelrson v. Boston Bl. R. Co., 191

Mass. 223, 77 N. E. 769. Defendants were
charged with fraud and conspiracy to de-
prive plaintiff of his interest In a mine.
A letter written to plaintiff by one of the
defendants, while plaintiff and the writer
were interested in a mine tending to show
they used disreputable devices to boom the
mine, was inadmissible, having reference
wholly to collateral matters. Murray v.

Moore, 104 Va. 707, 52 S. E. 381. On Issue of

7 Curr. L.—96.

testamentary capacity, a finding of a Jury
in a proceeding Involving another will, be-
tween different parties, was mere opinion,
and inadmissible. Paokham v. Ludwig
[Md.] 63 A. 1048. Proof of existence of as-
sociation of insurance companies, for ex-
change of information concerning appli-
cants, inadmissible to show knowledge of mat-
ters claimed to have been misrepresented by
an applicant, when defendant company was
not shown to be a member of such associa-
tion. Provident Sav. Life Assur. Soc. v.

Whayne's Adm'r [Ky.] 93 S. W. 1049. In
action for Are set by sparks from locomo-
tive engine, where It was shown that tlie
sparks which caused the Are came from a
particular engine, proof that other engines
liad started flres was inadmissible. Cleve-
land, etc., R. Co. V. Loos [Ind. App.] 77 N.
B. 948. In action for setting Are to plain-
tiff's factory by sparks from an engine,
evidence of a witness that he rode on what
he thought was the same train the next
day, and when it stopped at a station he
noticed a carload of cotton seed hulls was
on fire, without testimony that sparks were
emitted from the engine nor that the fire
so originated, was inadmissible. Johns»n v.
Atlantic Coast Line R. Co., 140 N. C. 574,
581, 53 S. E. 362.

1. That defendant's son was a shrewd
business man liad no tendency to prove that
his father had not transferred certain prop-
erty to him, In fraud of creditors. Arnold
V. Harris [Mich.] 105 N. W. 744. Evidence
concerning thickness of coal in mine 1%
miles away from land in Issue has no ten-
dency to prove existence of coal In such
land, conditions being shown variable In
vicinity. Mier v. Phillips FueUCo. [I»wa]
107 ;N. W. 621.

2. Where relevancy of evidence relating
to facts occurring long after Institution of
suit was not made to appear, it was prop-
erly excluded. Beddow v. Bagley [Ala.]
39 So. 773. Where issue was capacity of
dynamo when Installed, evidence of a test
two years thereafter and six months after
It had broken down was Inadmissible. New
Era Mfg. Co. v. O'Reilly, 197 Mo. 466, 95
S. W. 322. Where overflow of watercourse
was partly caused by rainfall, evidence
of the amount of rain which fell the
same day in a valley 7 or 8 miles
away from that drained by the stream
In question was too remote. Carhart v.
State, 100 N. T. S. 499. Where i:ight of
township to elect certain officers depended on
the population of the township at the time,
a census taken some months later was im-
material. People V. Davidson [Cal. App.]
83 P. 161. Price paid for mules 11 months
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To prove the existence or nature of a particular fact or transaction or the in-

tention of parties in a particular instance, proof of -wholly independent transactions/

sucli as those- between parties different from those connected with the transaction

in i^sue/ is inadmissible, but proof of similar transactions is sometimes admitted to

before their alleged conversion Irrelevant on
issue of damages. Grant v. Hatliaway, 118
Mo. App. 604, 96 S. W. 417. "Whether witness
saw anyone go into a closet "on or before"
a certain day upon which Its condition was
In issue, held inadmissible, the time being
too indefinite. Huggard v. Glucose Sugar
Refining Co. [Iowa] 109 N.' W. 475. In ac-'

tion for failura to deliver goods destroyed
by fire in warehouse, evidence of other
fires of incendiary origin about the same
time was too remote to show want of neg-
ligence of carrier. Jungolaus v. Great
Northern R. Co. [Minn.] 108 N. "W; 1118. In
an action for injuries resulting from colli-

sion between car and vehicle, testimony of

motorman as to custom of allowing funeral
processions to pass without interruption,
a year after the injury complained of, was
inadmissible. White v. "Wilmington City
R. Co. [Del.] 63 A. 931. Testimony of cab
driver to same point inadmissible because
not connected with time of injury. Id.

3. Whether evidence is so remote as to

be of no evidentiary value Is largely a ques-
tion for the trial court. Sunter v. Sunter,
190 Mass. 449, 77 N. B. 497. Where, in ac-

tion for assault and battery, defendant
claimed plaintiff was drunk, and plaintiff

testified he never drank, evidence that sev-

eral years before the assault plaintiff did

drink was not objectionable as too remote.
McQuiggan v. Ladd [Vt.] 64 A. 503. That
testimony relating to issue of negligence

had reference to a time 9 months previous

to accident in Issue did not render it inad-

missible. Missouri, etc., R. Co. v. Parrott

[Tex, Civ. App.] 96 S. W. 950.

4. Where broker sued for commission
earned in procuring a loan, and claimed the

loan failed because of defendant's acts,

evidence that another application for a loan

on the same security had been refused was
inadmissible. Duckworth v. Rogers, 109

App. Div. 168, 95 N. T. S. 1089. In persona]

injury case, an affidavit in support of a mo-
tion for a ilew trial In another case to the

effect that plaintiff in such other case had
admitted that he was Injured through his

own carelessness, was Irrelevant. Interna-

tional & G. N. R. Co. V. Boykln [Tex.] 89

S. W. 639. Wliere issue was whether order

for goods was given or not, the salesman
who is claimed to have taken it may not

testify that he took an order of the same
kind from another company when managed
by the alleged purchaser, and that such
order was accepted. Robert Bulst Co. v.

I^ancaster Mercantile Co., 73 S. C. 48, 52

S. E. 789. On Issue whether property owner
promised to pay materialman If latter would
refrain from enforcing lien, evidence that
materialman had instructed his agent to

perfect the lien was irrelevant. MoGilli-

vray V. Cremer, 125 Wis. 74, 103 N. W. 250.

On the issue of fraud and undue infiuence

in execution of will in 1902, findings of a

iury impeaching for' fraud a will executed

in 1903 were Inadmissible, no connection

being shown so as to prove a general scheme
to defraud. Packham v. Ludwig [Md.] 63
A. 1048. On issue whether one employed to
improve a building was to receive a com-
mission on the amount ot the pay roll in
addition to wages, evidence that for other
work he had received both wages and com-
mission from defendant was Inadmissible.
Shall V. Old Forge Co., 109 App. Div. 907,
96 N. Y. S. 75. For same reason, evidence
that he had received commissions when do-
ing such work for a third person was in-
admissible. Id. Other transaction by pur-
chaser of certain stock inadmissible in ac-
tion by broker for commissions on a cer-
tain deal. Ross v. Moskowitz [Tex. Civ.
App.] 16 Tex. Ct. Rep. 381, 95 S. W. 86.

Customary charges of attorneys for services
may be shown, but what a particular attor-
ney charged in other cases is irrelevant on
the issue of the value of particular services.
Fuller V. Stevens [Ala.] 39 So. 623.

5. Evidence of obligations of plaintiff
under similar contract between witness and
plaintiff held irrelevant. Stapper v. Wolter
[Tex. Civ. App.] 85 S. W. 850. Statement of
attorneys to defendant as to costs of an ac-
tion to which plaintiff was not a party was
not evidence against plaintiff. Erie City
Iron Works v. Tatum, 1 Cal. App. 286, 82
P. 92. On issue as to settlement of accounts,
evidence of settlement of another contro-
versy Is Inadmissible where the parties are
not the same and one settlement had no in-
fluence on the other. Collins v. Denny Clay
Co., 41 Wash. 136, 82 P. 1012. Documents
found In the record of another suit against
a corporation, offered in evidence on the
trial ot oppositions to a receiver's account,
cannot be received or considered as evi-
dence against the creditors of the insolvent.
Ziegler v. Interior Decorating Co., 116 La.
762, 41 So. 59. In suit to abate certain
structures of defendant, evidence that other
persons had occupied the right of way in
question was irrelevant. McLean v. Llew-
ellyn Iron Works [Cal. App.] 83 P. 1082. In
garnishment proceedings where, plaintiffs

claimed garnishees were Indebted to the
principal defendants on a purchase of cer-
tain merchandise, evidence of a subsequent
alleged fraudulent transaction by defend-
ants, not connected with the former sale

and not brought to the knowledge of the
garnishees, was inadmissible. Seitz v.

Starks [Mich.] 13 Det. Leg. N. 377, 108 N.

W. 354. In action of trespass for taking
coal from plaintiff's land, evidence tending
to show that defendant took coal from the
land of another, adjoining, Is Inadmissible.
Mler V. Phillips Fuel Co. [Iowa] 107 N. W.
621. In detinue where plaintiff claimed
property under a mortgage, a mortgage
subsequently given by him to a bank, which
did not include the property in question,
was irrelevant. Holman v. Clark [Ala.] 41

So. 765. In an action to recover for services
for procuring certain property for defend-
ant, evidence regarding another subsequent
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show autliority of a person to act for another/ or the intention of the parties/ or to

show that the transaction in issue is a part of a general scheme to defraud.' In case

of an equivocal act, which is unlawful if so intended, though not otherwise, or

claimed to have been accidental or through mistalie, evidence of unconnected but

similar facts is always admissible to show intent or system or rebut accident."

On the issue of negligence, alleged as the cause of injury, evidence of other simi-

lar accidents or occurrences is inadmissible^" except to show notice ;^^ evidence that no

transaction, wherein plaintiff lost $250 on
an option which defendant failed to take
up, was inadmissible, St. Louis S. W. R. Co.
V. Irvine [Tex, Civ. App.] 13 Tex. Ct. Rep.
822, 89 S. W., 428. A deed from one not
shown to have any interest In or connection
with the land proposed to be conveyed is

Inadmissible as evidence of title in an action
lor Its recovery. McBride v. Steinweden, 72

Kan. 508, 83 P. 822. In suit to restrain de-
fendant from building on land below high
water mark at time of grant from state, A
deed from the state's grantee to another,
containing an easement to land above high
water mark, at time of conveyance, covering
none of the locus in quo at time of acts
complained of, was irrelevant. Atlantic City
V. New Auditorium Pier Co., 67 N. J. Eq. 621,

63 A. 169. In trespass for cutting trees

where plaintiff testified that he had sued
another for a similar injury and had settled

for $50, he cannot be asked whether the

trees then alleged to- have been injured

were worth $2,000 as alleged in his narr.

In that suit, for the purpose of showing that

the damages for which the suit at bar was
brought was occasioned by cutting done by
another. Western Union Tel. Co. v. Ring,
102 Md. 677, 62 A. 801. Where fraudulent
misrepresentations were pleaded as defense

to note, evidence of representations made
to third persons, not in defendant's presence,

some of them after the note in issue was
given was Inadmissible. Clark Co. v. Rice,

127 Wis. 451, 106 N. W. 231. Printed matter
which defendant had not seen, some of it

printed after note in suit was given, inad-

missible to prove fraudulent misrepresenta-

tions as defense to suit on note. Id. In ac-

tion by abutting owner against elevated

road for injuries to easements of light, air,

and access, evidence of settlements between

the road and ather abutting owners was
not admissible to disprove a prescriptive

right in the road to such easements. Hind-

ley V. Manhattan R. Co. [N. T.] 78 N. B. 276.

6. To show authority of clerk to deliver

certificate of benefit association, proof that

he had delivered one to another person was
admissible. Sovereign Camp, Woodmen of

the World v. Carrington [Tex. Civ. App.] 14

Tex. Ct. Rep. 397, 90 S. W. 921. On issue of

ownership of property claimed by plaintiff

to have been purchased for him by another

as agent, evidence of other transactions in

which the alleged agent had acted was ad-

missible to show the nature of the trans-

action In issue. Smiley v. Hooper [Ala,] 41

So. 660.

7. Collateral transactions may sometimes

"be shown to prove intent. Standard Mfg.

Co V. Brons, 118 111. App. 632. Where the

issue was whether goods had been sold out-

right or consigned to defendant to be sold

by him, evidence relating to the payment
of previous bills where the transactions
were claimed to be similar was admissible.
Weir V. Long [Ala.] 39 So. 974.

8. Upon an issue of fraud, it may be
shown that defendants committed similar
frauds upon others to show motive, intent,
or scienter, but this does not open up the
entire field so as to allow defendants to
show they were honest with some people.
Elbert v. Mitchell [Iowa] 109 N. W. 181.
Where in an action against conspirators,
who defrauded persons by means of ficti-

tious races, it was claimed a bank co-oper-
ated in .cashing checks before the makers
could stop payment, evidence of other simi-
lar transactions was admissible. Hobbs v.
Boatright, 195 Mo. 693, 93 S. W. 934.

9. United States v. Milwaukee Refrigera-
tor Transit Co., 142 P. 247.

10. Evidence of prior injury claimed to
have been caused by defendant held irrele-
vant. City of Aurora v. Plummer, 122 111.

App. 143. On issue of contributory negli-
gence of servant in violating rules of the
master, evidence of prior violations, which
had resulted in accidents, was inadmissible.
Missouri, etc., R. Co. v. Parrott [Tex. Civ.
App.] 96 S. W. 950.

11. In action against city for personal
injuries, evidence that other persons had
been injured at the same place where plain-
tiff was hurt was admissible on the issue of
notice by the city. City of Dallas v. Mc-
Cullough [Tex. Civ. App.[^ 16 Tex. Ct. Rep.
348, 95 S. W. 1121. In action for injuries
caused by fall of clothes pole, evidence that
another pole set out at the same time, and
similar to the one causing the injury, had
previously fallen, was admissible to show
notice. Hanselman v. Broad, 99 N. T. S. 404.

In action for personal injuries caused by
attack of vicious steer, evidence of other
attacks on people by the steer, and that
he came from Western Washington and was
of a wild and vicious kind, "range steers,"
was admissible to show notice to the owner
of his vicious character. Harris v. Carstens
Packing Co. [Wash.] 86 P. 1125. In action
for injuries caused by exposed cogs, evi-

dence of other similar accidents on the
same wheels and other sitailar ones in the
mill admissible on issue of notice. Hansen'
V. Seattle Lumber Co., 41 Wash. 349, 83 P.

102. On Issue whether a steam shovel op-
erated by defendant was likely to frighten
ordinarily safe and gentle horses, evidence
that two other horses had been frightened
by it, besides plaintiff's, was admissible.

Helnmiller v. Winston Bros. [Iowa] 107 N.

W. 1102. Evidence of a prior accident is

admissible only when the condition causing

it is shown to have remained unchanged.
City of Aurora v. Plummer, 122 111. App. 14S.
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other injuries had occurred at the place in question is also excluded.*^ To prove the

existence of a certain condition at a particular time, evidence of the condition before

or after the time in issue is admissible/' if not too remote/* and when it appears that

there has been no change.^^ Proof of conditions at places other than that in issue

is inadmissible/' unless those conditions axe shown to be similar to that in dispute.^'

To prove that an act was conscious or willful, proof, of similar previous acts by the

same person is admissible.^' Proof of what is usually or customarily done, under

the same circumstances,^" is admissible on the issue of negligence/" but not to ex-

12. In action for Injuries caused by negli-
gent guarding of excavation in street, evi-
dence that no other acldents had occurred
there was Inadmissible. Carty v. Boeseke-
Dawe Co. [Cal. App.] 84 P. 267.

13. In an action for damages caused by
fire started by sparks from an engine, evi-

dence that the same engine emitted sparks
a short time before or after the fire is ad-
missible. Johnson v. Atlantic Coast Line R.
Co. [N. C] 53 S. B. 362. Evidence of condi-
tion of spark arresters and similar devices
on a locomotive a month before the fire in

issue held not too remote. Woodward v.

Chicago, etc., R. Co. [C. C. A.] 145 F. 577.

In action for Injuries alleged to have been
caused by defective "machinery, evidence
that two weeks before the machinery was
"red hot" was not too remote. Davis v.

Holy Terror Min. Co. [S. D.] 107 N. "W. 374.

Evidence of conditions at place where in-

jury occurred, a few days previous, held ad-
missible. Huggard.v. Glucose Sugar Refin-
ing Co. [Iowa] 109 N. W. 475. In personal
injury action, evidence relating to condition
of place of accident is relevant. Edmunds
Mfg. Co. V. McPerland, 118 111. App. 256.

14. In action for d^ath caused by break-
ing -of machine running at unusual speed,

evidence that the machine made more noise

than others (Introduced to show high speed)
was inadmissible when not shown to relate

to the time of the accident or about such
time. Stecher Cooperage "Works v. Stead-
man [Ark.] 94 S."W. 41. In action for dam-
ages resulting from fire caused by sparks
from an engine, evidence that the engine
emitted sparks on other occasions was prop-
er; evidence that other fires had been seen
rear trains was Inadmissible. Fleming v.

Pullen [Tex. Civ. App.] 97 S. W. 109.

15. Evidence of condition of a street aft-

er an accident was admissible in connection

with proof that the condition had remained
unchanged since the accident. City of Dal-
las V. McCuUough [Tex. Civ. App.] 16 Tex.

Ct. Rep. 348, 95 S. W. 1121. Where railroad

accident occurred in September, 1903, a wit-

ness who examined the track in March, 1905,

was properly not allowed to testify to the
condition of it where there was no evidence
that its condition was the same, even though
there was some proof that no repairs had
been made. Redus v. Mllner Coal & R. Co.

[Ala.] 41 So. 634. Where negligence charged
consisted In permitting combustible material

to accumulate near a bridge, evidence that
driftwood had lodged against the trestle

several months before the bridge burned
was inadmissible, in the absence of evidence

that this condition remained unchanged.

Root V. Kansas City Southern R. Co., 195

Mo 348, 92 S. W. 621. In action for injury

caused by loose board In a walk, evidence
of a witness that he saw the walk next
morning and that the boards were then
loose was admissible. Barker v. Kalamazoo
[Mich.] 13 Det. Leg. N. 765, 109 N. W. 427.
Observations made immediately, or so soon
after the main fact in issue as to preclude
the possibility of a change in conditions, are
relevant when they may throw light on
question in issue. Elgin, A. & So. Traction
Co. V. Wilson, 120 111. App. 371.

16. Testimony as to insulation of wires
other than those used by defendant inad-
missible in personal Injury action based on
negligence. Ziehm v. U. S. Elec. Light &
Power Co. [Md.] 64 A. 61.

17. In an action for injuries caused by
falling of frame placed over sidewalk for
decorating purposes, evidence of the con-
struction of other similar frames, and that
all were Insecure and dangerous and con-
structed in the same way, was admissible
on the question of notice to the city of the
dangerous condition of the one which fell.

Farrell v. Dubuque, 129 Iowa 447. 105 N.
W. 696. In action for injuries caused by
falling of package of lumber which was be-
ing hoisted up an elevator shaft, evidence
of the manner in which, other packages -were
tied up was admissible, since it was reason-
able to suppose they were all being tied the
same way. Smith v. Dow [Wash.] 86 P. 655.
In an action for damages caused by over-
flow of a drain, evidence of other overflows
before suit, but after defendant had com-
menced to maintain the drain, was admissi-
ble to show the effect upon the property.
Central of Georgia R. Co. v. Keyton [Ala.]
41 So. 918. In action for damages to land
caused by overflow of creek on account of
an Improper embankment made by defend-
ant, proof of the flooding of other lands
similarly situated at the same time was
admissible. Missouri, etc., R. Co. v. Bell
[Tex. Civ. App.] 93 S. W. 198.

18. In action for refusal to receive and
transmit a telegram, evidence of other re-
fusals of the agent to receive it was admis-
sible on the Issue of a willful intent of the
company not to perform its duty. Western
Union Tel. Co. v. Simmons [Tex. Civ. App.]
15 Tex. Ct. Rep. 349, 93 S. W. 686. In action
for Injuries caused by lowering cage In mine
at excessive speed, contrary to statute, evi-
dence that engineer had lowered the cage
at e.^cessive speed on former occasions was
admissible to prove that his violation of law
was conscious and to charge the engineer
and hence the master whom he representei,
with knowledge. Joseph Taylor Coal C».
v. Dawes, 220 in. 145, 77 N. E. 131.

19. The inquiry being what was proper
to be done under given circumstances at a
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ciise negligence. ^^ Proof of repairs or other precautions to prevent injury, subse-

quent to the occurrence of the alleged injury, is inadmissible.^^

On the issue of the value of land at a particular time, evidence of sales of other

hnds in the \dcinity is admissible,^' if such other lands are shown to be similar

in character and location,^* and if the sales are net too remote in time,^° but mere

offers are usually inadmissible.^^ The general selling price of property cannot, how-

ever, be shown by proof of particular sales of alleged similar property.^' In con-

demnation proceedings, prices paid by the condemning party for otlier land bought

for the same purpose,^^ and offers for other property,^' are inadmissible. The as-

particular point, proof of what was usually
done at a point near by under different cir-

cumstances is irrelevant. Atlanta Ice &
Coal Co. V. Mixon [Ga.] 55 S. B. 237.

20. Custom of railroad company to re-
quire inspection of locomotives by engineers
and firemen held competent on issue of neg-
ligence in setting fire because of defective
spark arresters, etc. "Woodward v. Chicago,
etc., R. Co. [C. C. A.] 145 P. 571. Where
negligence charged was failure to provide
switch lights at a misplaced switch, pvi-

dence that defendant company used switch
lights on other parts of its line and that
such lights were used by other railway
companies, was admissible. Southern R. Co.

V. Blanford's Adm'x [Va.] 54 S. B. 1. In
action for Injuries to passenger caused by
sudden starting of car as he was alighting,

evidence that there was a common practice

among passengers of alighting at that point

was admissible. Chicago City R. Co. v.

Lowitz, 218 111. 24, 75 N. E. 755. Proof that
lights were customarily placed on approach-
ing trains at a certain place held to warrant
inference that omission to place lights on a
particular occasion was negligence. CafH v.

New York, etc., R. Co., 49 Misc. 620, 96 N.

T. S. 835. Custom and practice of handling
and regulating cars at street crossing held
competent on Issue of negligence alleged as

cause of street crossing accident. Chicago
City R. Co. V. Sugar, 117 111. App. 578.

21. ' In negligent injury case, evidence of-

fered to show custom of placing switch en-

gine and cars on certain track to keep peo-
ple off at time when a certain train was
<3ue was excluded. MaoFeat v. Philadelphia,

etc., R. Co. [Del.] 62 A. 898.

23. Evidence of repairs made after acci-

dent inadmissible. City of Aurora v. Plum-
mer, 122 111. App. 143. That location of elec-

tric wires was changed after accident could

not be shown. Ziehn v. United Bleo. Light
& Power Co. [Md.] 64 A. 61. Precautions
taken to prevent recurrence of an injury

held incompetent. Louisville & N. R. Co.

V. Morton [Ky.] 89 S. W. 243. In action by
servant for Injuries received while unload-

ing telephone poles, evidence of a change
of method of unloading, subsequent to the

injury, is inadmissible to prove the former
method negligent. Fitter v. Iowa Tel. Co.,

129 Iowa 610, 106 N. W. 7. Evidence that

after damage to breakwater government
sent out notice to mariners concerning its

location and lights on it was inadmissible.

Davidson S. S. Co. v. U. S. [C. C. A.] 142 F.

315.
. , .^

23. Sales of similar property in vicinity

about the same time may be shown in con-

demnation proceedings. Metropolitan St. R.

Co. V. "Walsh, 197 Mo. 392, 94 S. W. 860.
In an expropriation case, the price paid for
neighboring property by a railway company
for its right of way is admissible to show
value, though the purchase was made after
suit brought. The objection goes only to
the effect of such evidence. Louisiana R.
& Nav. Co. V. Morere, 116 La. 997, 41 So. 236.
"Value of land taken for approach to bridge
being in issue, price received for land on
other side of river, to be used for other
approach, could be shown. Hadley v. Pas-
saic County Chosen Freeholders [N. J. Law]
62 A. 1132.

24. Evidence of value of other lands in-
admissible, such lands not being shown simi-
lar in location and condition to that in issue.
Mier v. Phillips Fuel Co. [Iowa] 107 N. "W.
621. Evidence of sales of land much nearer
city than land in question held inadmissible
on Issue of value. Chicago, etc., R. Co. v.

Mines [111.] 77 N. E. 898. In condemnation
proceedings, evidence of voluntary sales of
other lands, not in same locality or of same
character, was' properly excluded. Chicago,
etc., R. Co. V. Kline, 220 111. 334, 77 N. B.
229. Evidence of sale price of unplatted
lands in vicinity inadmissible on value of
platted lands taken. Martin v. Chicago &
M. Elec. R. Co., 220 111. 97, 77 N. E. 86.

25. Price at which property sold a short
time previous to time in question is some
evidence of its value. State v. Jackson, 128
Iowa 543, 105 N. "W. 51.

26. In trespass for damage to vtrees, evi-
dence that a prospective purchaser had
made an offer for a portion of the property
upon which some of the trees injured were
located, but refused to take It on learning
that the trees were cut. Inadmissible. "West-
ern Union Tel. Co. v. Ring, 102 Md. 677, 62

A. 801. In an action for trespass for cutting
timber testimony offered on the issue of

value to the- effect that about the time the
timber was cut plaintiff offered to sell "for

a good deal less" than he testified on the
trial that it was worth, was properly ex-
cluded as too indefinite to be of any value.

Hardwood Mfg. Co. v. "Wopten [Ga.] 54 S.

E. 814.

27. Gorgas v. Philadelphia, etc., R. Co.

[Pa.] 64 A. 680.

2S. Metropolitan St. R. Co. v. "Walsh, 197

Mo. 392, 94 S. W. 860.

20. Offers to purchase land in vicinity

inadmissible on value In condemnation pro-
ceedings. Blincoe v. Choctaw, etc., R. Co..

16 Okl. 286, .83 P. 903. Offers for property
cannot be shown. In condemnation j)roceed-

ings, where the parties failed to agree on
a price. Metropolitan St. R. Co. v. "Walsh,

197 Mo. 392, 94 S. "W. 860. Offers to sell ad-
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sessment for taxes/" and the price paid by the owner many years before/^ are also

Irrelevant. The verdict of a jury in a case involving similar property in the vicinity

is admissible.'^

Wliere intent of a party charged is a faaterial inquiry, and the facts and cir-

cumstances shown leave the question of intent in doubt, the character of "the party

charged may be shown, to aid in the determination of such question. '^ Evidence of

particular opinions and particular acts is inadmissible to prove general reputation.'*

This can be proved only by one having adequate Imowledge of the prevailing opinion

in regard thereto.''

The general rules as to relevancy of evidence are further illustrated by the cases

cited in the note.'"

jacent property Inadmissible in condemna-
tion proceedings. Id.

30. Assessments, not being made at mar-
liet value, are inadmissible to show value
in expropriation proceedings. Louisiana R.
& Nav. Co. V. Morere, 116. La. 997, 41 So. 236.

31. Price paid by owner 17 years before
land was taken by railroad could not be
shown in condemnation proceedings. Davis
V. Pennsylvania R. Co. [Pa.] 64 A. 774.

32. Verdict of Jury, in a case between
other parties for the expropriation of prop-
erty of similar character in the neighbor-
hood, is good evidence -of value. Louisiana
R. & Nav. Co. V. Morere, 116 La. 997, 41 So.

236.

33. Sovereign Camp of Woodmen of the
"World V. Welch, 16 Okl. 188, 83 P. 547.

34. That a person paid all his bills upon
periodical visits to a certain locality was
Inadmissible on the issue of his reputation
for financial standing and promptness in

paying debts. Allison's Ex'r v. Wood, 104
Va. 765, 52 S. E. 559.

35. Allison's Ex'r v. Wood, 104 Va. 765,

52 S. B. 559.

36. ninstratlons . Held relevant: Where
tirakeman was injured between cars he was
trying to couple, evidence as to the condition
of certain cars and their couplings was ad-
missible in connection with other proof
showing the identity of the cars with those
causing the Injury. Huggins v. Southern
R. Co. [Ala.] 41 So. 856. Where, in detinue,

plaintiff claimed a mule under a purchase-
money mortgage, and it appeared the mort-
gagee had been in possession for some time
prior to giving the mortgage, it was proper
to show that the relation of landlord and
tenant existed between plaintiff and the

mortgagor, and that plaintiff had furnished
mules to the mortgagor, among them the
mule in question. Holman v. Clark [Ala.]

41 So. 765. That a street car was making a
great deal of noise when approaching a
place where a dog was killed was admissi-
ble as a part of the res gestae. Wallace v.

North Alabama Traction Co. [Ala.] 40 So.

89. In action on note, testimony concern-
ing sale which was a part of transactions
leading up to a settlement wherein the note
was given was admissible. Lovell & Co. v.

Sneed [Ark.] 95 S. W. 157. Evidence of

proper method of sounding timbers relevant
when sufficiency of inspection of tfestle was
In issue Bowen v. Sierra Lumber Co. [Cal.

App.] 84 P. 1010. In an action for breach
of warranty as to the variety of seed wheat

sold plaintiff, where defendant testified that
he had sold wheat from the same lot to
another, such person's testimony that he had
bought wheat from defendant about that
time and that It did not prove to be white
Australian wheat was competent and rele-
vant. Moody V. Pei.rano [Cal. App.] 84 P.
783'. But evidence that defendant had war-
ranted wheat sold to others to be white
Australian wheat was irrelevant. Id. On
issue whether kerosene oil contained a dan-
gerous proportion of gasoline, evidence of
a general custom of employes to use the
same buckets in drawing both kerosene and
gasoline was admissible. Standard Oil Co.
v. Parrish [C. C. A.] 145 F. 829. Custom of
trust companies to require indemnity bonds
admissible where person dealing with such
a company claimed to be Ignorant of such
requirement. Security Trust Co. v. Robb
[G. C. A.] 142 F. 78. Where one party had
introduced proof of drunkenness and In-
competency of a superintendent, to show
that certain mill work was unsatisfactory,
the other party was properly allowed to
show that other work of the same kind
turned out for others under direction of the
same superintendent had been satisfactory.
BurreU v. U. S. [C. C. A.] 147 F. 44. Letter
forming part of negotiations leading up to
business transaction held admissible. Hunt-
er V. Porter [Iowa] 109 N. W. 283. Where
injured servant claimed he was struck by a
piece of gas pipe which fell from an upper
floor, through an opening, being loosened
from a pile of bone dust by the wind and the
vibration caused by the machinery, evidence
of the effect of the wind and machinery was
admissible, though it was not shown that at
the time of the injury the machinery was
moving or the wind blowing. Huggard v.

Glucose Sugar Refining Co. [Iowa] 109 N.

W. 475. Where Issue was whether building
fell because of faulty plan of construction
or poor work of defendant, the effect of im-
properly placing the front of the building
could be shown. Fraternal Const. Co. v.

Jackson Foundry & Mach. Co. [Ky.] 89 S.

W. 265. In an action for interfering with
plaintiff's business, evidence that plaintiff

was a Jew, and that the day in question,
when a crowd gathered at his shop and
threw missies, was a Jewish holiday, when
Jews usually closed their shops, was ad-
missible. Botkin V. Miller, 190 Mass. 411,

77 N. B. 49. Where St was shown -that De-
troit price of wheat governed price at Lan-
sing, and that price of wheat Indirectly

'
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controUoa price of flour, market price of
flour at Detroit was admissible to prove
marlcet price of flour at Lansing. Trr-State
Milling Co. v. Breisch [Mich.] 13 Det. Leg.
N. 478, 108 N. W. 657. Letter call-
ing attention to failure of defendants
'.o carry on agreement, and threatening
suit, held relevant. Illinois Roofing & Sup-
ply Co. V. Cribbs [Mich.] 12 Det. Leg. N. 901,
106 N. W. 274. Record of suit in chancery,
wherein a sum of money was paid into court
as compensation for a right of way, admissi-
ble in subsequent suit to recover such
amount under an alleged agreement, to show
the origin of the fund sued for. Rapley v.

MoKinney's Estate [Mich.] 13 Det. Leg. N.
41, 107 N. "W. 101. Where a witness Axes
the -date of an event by other contempora-
neous events, the dates of the latter may also
be shown. Levels v. St. Louis & H. R. Co.,

196 Mo. 606, 94 S. W. 275. "Where in garnish-
ment proceedings it was claimed the gar-
nishee held property of the debtor for the
purpose of hindering the creditors, a former
Judgment in a suit to set aside transfers to

the garnishee "was" admissible to show the
garnishee's intent. Dodge v. Knapp, 112

Mo. App.. 513, 87 S. W. 47. It is a fair pre-
sumption that price obtained at public auc-
tion for articles sold on usual terms repre-
sents their value. Wieters v. Hart, 67 N. J.

Eq. 507, 63 A. 241. In a suit upon a spe-
cialty, evidence of a uniform custom of trans-
acting business with the public with refer-

ence to the matter In dispute is admissible
when introduced for the purpose of showing
an agent's authority to make the contract
in question on behalf of his principal. Pull-

man Co. V. WlUett, 7 Ohio C. C. (N. S.) 173.

On issue whether attachment debtor owned
the property attached or had bouglit it as

agent only, not having means to buy it for

himself, evidence of his financial condition

on the day of the purchase and before was
admissible. Flegel v. Charles Koss & Bros.

Co. [Or.] S3 P. 847. Where value of services

was attacked, workman could show that he

did more work than others and that em-
ployer had not before found fault with

services renijered. Hebert v. Hebert [S. D.]

104 N. W. 911. In action for conversion of

corn by railway company after rejection by
consignee, an issue was made as to quality

of corn. Evidence that the corn was part

of a carload sold to others as being a cer-

tain quality, and that such purchasers had

not complained, was relevant. St. Louis S.

W B Co. V. Arkansas & T. Grain Co. [Tex.

Civ. App.] 15 Tex. Ct. Rep. 372, 95 S. W. 656.

Testimony of one who was on engine with

fireman, who was injured, that he had not

noticed defective condition that was alleged

to have caused the injury, was admissible.

Galveston, etc., R. Go. v. Udalle [Tex. Civ.

App ] 14 Tex. Ct. Rep. 668, 91 S. W. 330. In

trespass to try title, a judgment between
predecessors in interest of the parties,

showing that heirs of original owner de-

nied that he had ever executed a deed for

the premises, was relevant. Veatch v. Gray

[Tex. Civ. App.] 14 Tex. Ct. Rep. 316, 91 S.

W 324 On the issue of the proper manner
of'computing the amount of timber on land,

evidence of an expert in scaling lumber as

to the method of scaling in general use was

admissible. Wall v. Melton [Tex. Civ. App.]

16 Tex. Ct. Rep. 112, 94 S. W. 358. In an

action for Injuries to cattle caused by fail-
ure to supply sufllclent water, evidence of
condition of cattle In another pasture was
admissible when the two pastures were
shown to be similar. Tuttle v. Moody [Tex.
Civ. App.] 15 Tex. Ct. Rep. 763, 94 S. W. 134.
In a suit by the United States to enjoin an
alleged conspiracy by paper manufacturers
to suppress competition by creating a gen-
eral selling. and distributing agent, evidence
oral or documentary, tending to show the
manner in which such agent performed his
functions, is material. Nelson v. U. S., 201
U. S. 92, 50 Law. Ed. . In an action of
trover against a sheriff for conversion of
lumber, leases of the yard to plaintiff and a
quitclaim deed and contract covering the
lumber, executed by a third person to plain-
tiff, .were held relevant, in connection with
evidence of persons who were in possession.
Maroy v. Parker, 'i8 Vt. 73, 62 A. 19.

A conversation with plaintiff having been
testified to, plaintiff could in rebuttal testi-
fy that the conversation was at a later time
than that given by the other witness. Jew-
ett v. Buck, 78 Vt. 353, 63 A. 136. 'Fair
rental value of premises could be shown in
action for rent under a lost lease where
parties disagreed as to what the rent stip-
ulated was. Green v. Dodge [Vt.] 64 A. 499.
Proof of representations made by a third
party admissible, though only representa-
tions by defendant were alleged, where they
were of the same character and tended to
explain defendant's actions and words. Mc-
Mullen v. Rousseau, 40 Wash. 497, 82 P. 883.
To rebut testimony of physicians that plain-
tiff had "hysterical paralysis," largely sim-
ulated, and that this was aggravated by
pendency of law suit, evidence that they
permitted a claim agent to visit plaintiff
while in the liospital was relevant. Williams
V. Spokane Falls & N. R. Co., 42 Wash. 597,
84 P. 1129. To prove value of stock of cor-
poration wliose sole object was to hold
lands, the value of the lands is relevant.
Collins V. Denny Clay Co., 41 "Wash. 136,

82 P. 1012. A written contract between other
parties than the parties to a suit, which is

referred to in the written contract sued
upon and to any extent supplements the
same, is admissible in evidence. Vale v.

Suiter, 58 W. Va. 353, 52 S. B. 313.

Held Irrelevant: In personal injury ac-
tion, held proper to exclude question wheth-
er plaintiff had ridden horseback or mule-
back since he was hurt. Southern R. Co. v.

Cothran [Ala.] 42 So. 100. Lessee of rail-

road being bound to keep a drain along the
right of way open, regardless of the terms
of the lease, the lease showing lessee's du-
ties, was immaterial. Chicago, etc., R. Co.

V. McCutchen [Ark.] 96 S. W. 1054. Proper
to exclude question as to whether there was
any discussion at meeting of aldermen
as to location of street lines, since such
discussion could not affect order made in

resolution actually adopted. Loomis v.

Connecticut R. & Lighting Co., 78 Conn. 156,

61 A. 539. In an action for damages caused
by communication of hog cholera by hogs
purchased from defendant to others owned
by plaintiff, evidence of a witness for plain-

tiff that he had also purchased hogs from
defendant which were diseased and which
communicated the disease to another herd
having been admitted, further evidence of



1528 EVIDEISrCE § 3. 7 Cur. Law.

§ 3. Competency or hind of evidence in general.^''—Wliere one party has in-

troduced certain matters without objection, the other may introduce similar evi-

dence in rebuttal/' though such evidence is incompetent or irrelevant.^' The,mere

the number of hogs witness owned was
properly excluded. Elhert v. Mitchell [Iowa]
109 N. W. 181. Evidence of others that they
had purchased hogs of defendant, and that
he had not warranted them, was also Irrele-

vant. Id. In an action for shooting of a
trespasser on a train, evidence of frequency
with which messages were sent to authori-
ties announcing such conduct of trainmen
toward trespassers was irrelevant. Balti-

more & O. R. Co. V. Deck, 102 Md. 669, 62

A. 958. In action to recover mining stock,

claimed to belong to bankrupt, where divi-

dends and value of stock had been shown,
the reputation and standing of the mine,
and others in the vicinity, were immaterial.
Arnold v. Harris [Mich.] 105 N. W. 744.

What a certain prescription was held inad-
missible on issue of sanity as constituting
at best the pliysician's opinion that patient
was suffering from a certain disease. Ames
v. Ames [Neb.] 106 N. W. 584. Where con-
stitutionality of act imposing a penalty on
any person working more than 8 hours a
day in a mine, smelter, or reduction plant,

on the ground that such work was not un-
healthful, evidence that particular works
and mills, Including the one where petition-

er worked, were healthful, was inadmissible.

Ex parte Kair [Nev.] 82 P. 453. A final

decree, without the record of the cause, has
no evidential effect as proof of antagonism
between executor and legatees in will case.

In re Acker's Will [N. J. Eq.] 62 A. 556.

Letters by attorney to landlord In a different

proceeding in which parties were different

were Inadmissible to show identity" of prem-
ises In subsequent holdover proceedings.

Kasower v. Sandler, 96 N. T. S. 734. In an
action on a bond given to secure weekly
payments by husband to wife, he having
been convicted of nonsupport, evidence that

after his conviction he had offered to live

with and support his wife was immaterial.
Tully V. Stout, 96 N. Y. S. 1080. In an action

against a newspaper for breach of a odn-

tract to carry a certain number of Inches Qf

advertising matter to be inserted within the

year as the advertiser might require, a rate

card showing only rates for advertisements

of a certain size carried a certain nuniber

of times was inadmissible. Boston Out-

fitting Co. V. People & Patriot Co., 73 N. H.

506, 63 A. 229. Inventory of decedent's per-

sonal property filed by plaintiff as adminis-
tratrix, and plaintiff's annual account as ad-
ministratrix, he'ld irrelevant on Issue of

-earning power of deceased, in action for his

death. Cooper v. North Carolina R. Co.,

140 N. C. 209, 52 S. B. 932. Rental value of

business property is irrelevant on issue of

rental value of unoccupied property not in

business portion. Keeney v. Fargo [N. D.] 105

N. W. 93. On issue whether a person bought
or sold as agent or owner, to determine
right to money claimed to be commission,
the value of the land was immaterial. Bu-
chanan v. Randall [S. D.] 109 N. W. 513.

In an action for illness resulting to a pas-
senger from being required to sit in a cold

waiting room, the fact that other passen-

gers suffered in some degree from the cold
but none of them became sick is immaterial.
International & G. N. R. Co. v. Johnson [Tex.
Civ. App.] 15 Tex. Ct. Rep. 982, 05 S. W.
595. Where building contract required con-
tractor to pay liquidated damages for delay
caused otherwise than by owner, evidence
of delay caused by persons employed by
contractor was inadmissible. Neblett v. Mc-
Graw [Tex. Civ. App.] 14 Tex. Ct. Rep. 496,
91 S. W. 309. Field notes of survey made
30 years before survey in question by sur-
veyor, who had no knowledge of lines In

dispute, held inadmissible. Goodson v. Fitz-
gerald [Tex. Civ. App.] 14 Tex. Ct. Rep. 424,

90 S. W. 898. Evidence of a custom of drafts-
men in land commissioner's office to make
changes in field notes of surveys to make
them correspond to maps in the oflice, held
inadmissible to show that certain field notes
were changed. Clawson v. Wilkins [Tex. Civ.
App.] 15 Tex. Ct. Rep. 662, 93 S. W. 1086.

Proof of a statement by a party that a cer-
tain representation had been made to him
does not tend to prove personal knowledge
by the party of the fact involved in the
representation by the third party. Jewett
V. Buck, 78 Vt. 353, 63 A. 136.

37. See 5 C. L,. 1315.
38. One party having -testified without

objection to certain elements of a settle-
ment, omitted from a writing, the other
party could introduce similar evidence in re-
buttal. Dunnett v. Gibson, 78 Vt. 439, 63 A.
141. The introduction or exclusion of Im-
material evidence to meet immaterial evi-
dence is within the discretion of the court.
Bennett v. Susser, 191 Mass. 329, 77 N. E.
884. Part of a conversation being shown
by one party, the other may show the entire
conversation, so far as relevant. Smith v.

Milwaukee Eleo. R. & Light Co., 127 Wis.
253, 106 N. W. 829; McNeese v. ^arver [Tex.
Civ. App.] 13 Tex. Ct. Rep. 820, 89 S. W. 430.

Part of conversation having been Introduced
by one party, the other could show other
portions to explain those already in. Id.

Part of a conversation having been Intro-
duced by one party, the remainder was
competent at the instance of the other,
though it involved a declaration In the in-
terest of the declarant. Wilson' v. Gordon,
73 S. C. 155, 53^ S. E. 79. Where a conversa-
tion Is brough'i out on a cross-examination,
a statement made during It may be shown
by the other party. Anniston City Land Co.
V. Edmondson [Ala.] 40 So. 505. Letters
forming part of a correspondence having
been introduced by- one party, the other was
entitled to produce others In answer there-
to. Proctor V. Hobart M. Cable Co. [Mich.]
13 Det. Leg. N. 644, .108 N. W. 992. Where
a witness for one party testified to the re-

sult of a conversation at which he was pres-
ent that a certain agreement was made, it

was competent for the' other party to deny
that such agreement was made. Lefevre v.

Silo, 98 N. Y. S. 321. Held error to allow a
witness to testify that a certain agreement
was made in the course of a conversation,
and to refuse to allow the other party to
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fact that evidence is cumulative does not justify its exclusion.*" That evidence has

been obtained by unlawful means is not a valid objection to its admission.*^

§ 4. Best and secondary evidence.*'^—^The best evidence of which the ease in

its nature is susceptible must always be presented.''^ Wliat is the best evidence of a

fact to be proved depends upon the nature of the fact and the circumstances of the

case." Evidence which carries on its face no indication that better evidence exists

deny such agreement, and then aUow first

witness to prove a settlement on the basis
of the contract as an admission of the sec-
ond party that the contract had been made.
Id. Where theory -of cage as tried was a
suit upon an express contract for machinery
it was not error to exclude evidence as to
the value of the machinery, offered by de-
fendant, though the court had erroneously
admitted such evidence when offered for
plaintiff. Union Steel & Chain Co. v. Wag-
oner [Colo.] 85 P. 836. Custom of children
of playing in the street having been gone
into by one party, similar evidence "by the
other was admissible. Wells v. Gallagher
[Ala.] 39 So. 747. Declarations of one not
shown to be the agent of the party against
whom they were offered having been admit-
ted, other statements could be shown by the
adverse party. St. Louis S. W. R. Co. v.

Irvine [Tex. Civ. App.] 13 Tex. Ct. Rep.
822, 89 S. W. 428. Defendant having had
the benefit of a part of certain depositions,
plaintiff was entitled to Introduce the re-
mainder. Hunter v. Johnson [Mo. App.] 94

S. W. 311.
30. Evidence having been Introduced by

one party without objection, evidence of

the same kind will be permitted to be intro-

duced by the other, though it Is Irrelevant.
O'Neal v. Weisman [Tex. Civ. App.] 13 Tex.
Ct. Rep. 503, 88 S. W. 290. One who has
introduced incompetent or irrelevant evi-

dence cannot object to the introduction by
his adversary of evidence relating to the
same matter. Warren Live Stock Co. v.

Farr [C. C. A.] 142 F. 116. An objection to

evidence as Inadmissible is properly over-
ruled where the objecting party has intro-

duced evidence of the same kind. St. Louis
S W. R. Co. V. Bryson [Tex. Civ. App.] 14

Tex. Ct. Rep. 656, 91 S. W. 829. Oral evi-

dence concerning transfer of Judgment hav-
ing been admitted, similar evidence was
admissible in rebuttal. St. Louis S. W. R.

Co. v. Parks [Tex. Civ. App.] 14 Tex. Ct.

Rep. 232, 90 S. W. .343.

40. Held error for court to exclude dec-

larations of a decedent as to reason why
notes were given him, on ground that there

was suflScient evidence before the court on

the facts in issue. Bradley v. Bush, 1 Cal.

App. 516, 82 P. 560.

41. Papers and letters not objectionable

because obtained by alleged unlawful means.
Mossman v. Thorson, 118 111. App. 574.

43. See 5 C. L. 1315.

43. Security Trust Co. v. Robb [C. C. A.]

142 F. 78.

44. A marriage may be proved by the

testimony of one of the parties thereto.

Southern R. Co. v. Brown [Ga.] 54 S. B. 911.

Express agent may testify that he did not

trahsport a corpse on a certain day without

producing the books of his company. Bink

V. State [Tex. Cr. App.] 89 S. W. 1075. Justice

properly allowed to testify to remittitur,
so as to- bring case within his Jurisdiction,
where the judgment was not contradicted.
Peeples v. Slayden-Kirksey Woolen MiUn
[Tex. Civ. App.] 14 Tex. Ct. Rep. 144, 90
S. W. 61. Earning capacity of deceased em-
ploye may be shown without proving the
contract under which he was employed.
Central of Georgia R. Co. v. Alexander
[Ala.] 40 So. 424. Where defendants intro-
duced plaintiff's telegram, calling for an
answer, it was proper to ask one of the de-
fendants whether he had answered the tele-
gram. Lipsohutz V. Weatherly, 140 N. C.
365, 53 S. B. 132. Bank cashier properly al-
lowed .to testify that certain money in the
bank was credited to a certain person witli-
out producing the books. Smith v. First
Nat. Bank [Tex. Civ. App.] 16 Tex. Ct. Rep.
729, 95 S. W. 1111. A receipt or bill of
lading is not the best evidence of the fact
of delivery of freight to a carrier. That
fact may be proven by oral evidence. At-
lantic Coast Line R. Co. v. Dexter [Fla.]
39 So. 634. The minutes of a board of
county commissioners do not constitute the
exclusive evidence of its acts nor of instruc-
tions given to other officials whose actions
the board are by law authorized to direct
and control. Instructions to the county
treasurer, relative to a tax sale, could there-
fore be proved by the treasurer or members
of the board. Phillips v. Welts, 40 Wash.
501, 82 P. 737. Oral testimony that danger
signs were put up at public road crossings
was not objectionable as not the best evi-
dence on the ground that the records of the
court of ordinary would show the existence
of public roads. Atlantic Coast Line R. Co.
V. Taylor, 125 Ga. 454, 54 S. B. 622. In ac-
tion for failure to furnish cars, evidence of
written orders for cars was not objection-
able as not the best evidence though writ-
ten orders were subsequently given. IVIaul-

din V. Seaboard Air Line R. Co., 73 S. C. 9, 52
S. B. 677. Where original execution and
sheriff's retui*n was filed in the Justice court
where issued, and a copy filed in the c(iunty
court of anotlier county, it was proper for
the sheriff to testify that a copy of the exe-
cution attached to a deposition of the Jus-
tice was correct and that he had not made
certain Interlineations in the copy filed in
another county. Peeples v. Slayden-Kirksey
Woolen Mills [Tex. Civ. App.] 14 Tex. Ct.
Rep. 144, 90 S. W. 61. Parol evidence of
transactions of company held competent
where there was proof that no minute or
stock books were kept, or if kept, that they
were lost. Garmany v. Lawton, 124 Ga. 876.
53 S. E. 669. Where a city charter does
not require action of a city board to be
taken in any particular manner, nor that its

acts shall be recorded, nor that the record
shall be the exclusive evidence of its acts,
parol proof of its acts is competent. Parol
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is not objectionable as secondary/^ but evidence which shows on its fax;e that there

exists better or more original evidence cannot be introduced without first accounting

for such other evidence.*' Thus^ oral evidence cannot be substituted for any instru-

ment which tlie law requires to be in writing*^ or for any written evidence of a con-

tract which the parties have reduced to writing,*' or for any writing the existence

or contents of which is disputed and which is material to the issues raised.*" Oral

proof competent to show that Denver park
board provided for erection of stand In a
public park. City of Denver v. Spencer
[Colo.] 82 P. 590. Appointment of a public
officer may, In collateral proceedings, be
shown otherwise than by his commission.
Callaghan v. McGown [Tex. Civ. App.] 14
Tex. Ct. Rep. 280, 90 S. W. 319. Original
petition and report in proceedings to con-
demn land for highway held admissible as
primary evidence under Code Civ. Proc. §

1829. Mendocino County v. Peters [Cal.

App.] 82 P. 1122. Evidence as to items taken
into consideration in making up a written
statement does not violg-te best evidence
rule. Sheldon Canal Go. v. Miller [Tex. Civ.

App.] 14 Tex. Ct. Rep. 279, 90 S. W. 206.

Evidence of marks and brands held compe-
tent to prove ownership of cattle though
such marks and brands were not recorded.
Hurst v. Territory, 16 Okl. 600, 86 P. 280.

45. Testimony that witness was treasurer
and manager of a certain corporation is not
objectionable on the ground that the iden-
tity of such officer could only be proved by
corporate records. Empire Smelter Co. v.

Gardiner Worthen & Goss Co. [Ariz.] 85 P.

729. One who knows the meaning of "cypher"
words used in a telegram may testify to

their meaning without producing the key.
McCleskey v. Howell Cotton Co. [Ala.] 42 So.

67. In the absence of any showing that a
corporation had minutes or a record of its

contracts It was proper to show by parol
what was done at a directors' meeting, co

establish employment of a certain person as
superintendent. Braxmer v. Stanton, 110

App. Div. 167, 96 N. Y. S. 1096. Where wit-
ness was simply asked the amount of

a claim of a creditor and in answer
merely stated the amount, the evi-

dence was not objectionable as not the
best. Nixon v. Goodwin [Cal. App.] 85 P.

169. Fact that witness who drew notice of

injury had made a memorandum of it which
he did not have with him did not preclude his

testifying from memory in regard thereto.

Garske v. RIdgeville, 123 "Wis. 503, 102 N. W.
22. Nor was such oral testimony precluded
by the fact that he had testined differently

in a deposition taken some time before.

Id. Where defendant testines that he has
a certain contract, and offers letters to fix

the date, and then testifies to certain matters
not included in the contract, testimony called

out on cross-examination as to his under-
standing of the agreement, and what he
proposed to do under It, was not objection-
able as not the best evidence. Shields v.

Norton [C. C. A.] 143 P. 802. Where neither
the complaint nor proof showed that a con-
tract sued on was in writing, testimony of
plaintiif as to the person with whom he made
the contract was not objectionable as not
the best evidence. Union Foundry & Mach.
rr. V. T.ankford [Ala.] 39 So. 766, An

objection to oral proof of contents of a letter
on the ground that a letterpress copy of the
letter was available is untenable, since there
are no degrees of secondary evidence. People
v. Christian [Mich.] 13 Det. Leg. N. 222, 107
N. W. 919.

46. Book accounts which summarized
details of transactions instead of itemiz-
ing them, were not competent as' secondary
evidence, because they disclosed the existence
of better evidence. Putnam v. Grant [Me,]-
63 P. 816, Where a writing is known
by the witness to be a correct record of a
fact, byt fails to refresh the memory of the
witness, the writing is the best evidence
of the fact. Ft. Worth & D. C. R. Co. v.
Garlington [Tex. Civ. App.] 14 Tex. Ct. Rep.
741, 92 S. W. 270.

47. Recitals in deeds of trust held best
evidence of contract embodied therein as be-
tween parties thereto, and persons in privity
with them. Flach v. Zanderson [Tex. Civ.
App.] 14 Tex. Ct. Rep. 540, 91 S. W. 348. The
testimony of a witness as to the contents
of a will under which testatrix claimed title
to the property attempted to be disposed of
by her is inadmissible because not the best
evidence. In re Jones' Estate [Iowa] 106
N. W. 610.

48. Parol evidence that note was secured
by real estate mortgage incompetent when
no reason appears for nonproduction of the
Instrument or an authenticated copy thereof.
Brynjolfson v. Dagner [N. D.] 109 N. W. 320.
Oral proof of contents of bond for title held
incompetent where original was not shown
to have been lost or destroyed or beyond con-
trol of party. Jones v. Tennis Coal Co. [Ky.]
94 S. W. 6. If there was a written contract
for the sale of mules, the writing would be
the best evidence of it. Hirsh & Co. v. Bev-
erly, 125 Ga. 657, 54 S. E. 678. Evidence that
certain lots were sold by deeds referring to
a plat for the description was Incompetent,
though an abstract showing grantors to be
the owners was Introduced, where the deeds
were not produced nor accounted for. In-
corporated Town of Hope v. Shiver [Ark.J
90 S. W. 1003. Oral evidence that certain
persons executed a deed properly excluded,
the deed being the best evidnoe. Beardsley
V. Hill [Ark.] 91 S. W. 757. Though a wit-
ness pretends to testify from his independ-
ent recollection of the facts, if it appears
that his testimony Is really based on his
reading of written Instruments, his testi-

mony Is secondary. Russell v. Excelsior
Stove & Mfg. Co., 120 111. App. 23.

49. Offer to prove contract to certain ef-
fect was "drawn" properly refused where
contract was not produced and there was
no proof of Its execution. Franklin v. Con-
rad-Stanford Co. [C. G. A.] 137 F. 737. Oral
evidence of contents of writing inadmissible
unless demand on party having possession
of it has been made* and refused. Womble
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evidence is also incompetent to prove facts sl:o\vn by original entries in books oi' ac-
eonnt.^o A summarization of complicated accounts is not, however, objectionable
as_ secondary evidence." Similarly copies of writings cannot be substituted for
originals when it does not appear that the originals cannot be produced." The best
evidence of the contents of a telegram is the original filed for transmission, and not
a copy retained in the receiving office of the telegraph company.^^

Facts which, if they exist, would be shown by a public record, cannot be proved
by parol.^* Such records are themselves the best evidence of their contents.' But

V. "Wilbur tCal. App.] 86 P. 916. "Where
statements to a commercial agency were in
writing, parol evidence was inadmissible to
show them. Bruce v. Bruce [Tex. Civ. App.]
89 S. "W. 435. No error in refusing proof by
parol of contents" of memorandum in hand-
writing of a deceased, without any offer to
produce the original. Merchants' Loan &
Trust Co. V. Egan [111.] 78 N. E. 800. Error
to admit parol proof of contents of card
showing address and telephone number with-
out proving loss or destruction of card.
Young V. People [111.] 77 N. B. 536. If claims
paid off arid alleged to be liens had been re-
duced to writing or recorded, the writing
would be the best evidence of the same.
Hirsh & Co. v. Beverly, 125 Ga. 657, 54 S. E.
678. Where the examination of an applicant
for insurance is reduced to writing, the
writing is the best evidence of dis-
closures made by insured. Taylor v. Modern
"Woodmen of America, 42 "Wash. 304, 84 P.
867. Letter making offer of employment
held best evidence thereof. St. Louis S. "W..
E. Co. V. Kennedy [Tex. Civ. App.] 96 S. "W.
653. Letter having been excluded it was
error to permit a witness to testify concern-
ing it. Gregory v. "Webb [Tex. Civ. App.]
13 Tex. Ct. Rep. 1016, 14 Tex. Ct. Rep. 277,
89 S. W. 1109. Parol proof of contents of
letter was inadmissible w^hen the letter was
shown to have been in possession of one of
the defendants, and he had not been notified
to produce it. Toung v. People [111.] 77 N.
E. 536. Secondary proof of contents of letter
inadmissible where there was no effort to
have letter produced. Hanson v. Lindstrom
[N. D.] 108 N. W. 798.
50. Oral proof of- corporate transaction

which record would show held Incompetent.
Nixon V. Goodwin [Cal. App.] 7B P. 169.
Books are the best evidence as to what they
show; oral evidence of contents inadmissible.
Johnson v. State, 125 Ga. 243, 54 S. E. 184.
Error to allow witness to testify to- what
books would show; books being best evi-
dence. Fidelity & Deposit Co. v. Tex. Land
& Mortg. Co. [Tex. Civ. App.] 14 Tex. Ct.
Rep. 183, 90 S. "W. 197.

51. Expert accountants may summarize re-
sult of examination of complicated accounts.
Haines v. Goodlander [Kan.] 84 P. 986. An
expert accountant may state the result of
his examination of books of accounts which
are In evidence. Brown v. TJ. S. [C. C. A.] 142
P. 1. An expert accountant may testify to the
result of an examination and computation of
complicated accounts; the books, checks, or
memoranda making up the account beirig
first introduced in evidence. Kannow v.

Farmers' Co-op. Shipping Ass'n [Neb.] 107
N. W. 563. "Where books were out of the
state and beyond jurisdiction, and if pro-
duced could not be conveniently examined

in court, the results of an examination by a
competent witness could be shown. Provi-
dent Sav. Life Assur Soc. v. King, 117 III.
App. 556.

52. Letterpress copies of letters inadmis-
sible without accounting for originals
Hoffman Heading & Stave Co. v. St. Louis,
etc, R. Co. [Mo. App.] 94 S. "W. 597. Letter-
press copies of letters inadmissible where
non-existence of or inability to produce
originals was not shown, though parties
seeking to prove them did not have them
in his possession. Menasha "Wooden "Ware
Co. V. Harmon ["Wis.] 107 N. "W. 299 No
error in excluding exhibits which were copies
when it was not shown that originals could
not be produced. Marx v. Ely [Ala.] 41 So.
411. A copy of a private document is not
evidence unless the original is lost or de-
stroyed or in the hands of a third person who
cannot be compelled to produce it. Clement
V. Graham, 78 Vt. 290, 63 A, 146. Copies of
letters excluded, though their correctness
was shown, where no foundation was laid
by showing loss or inaccessibility of origi-
nals. Security Trust Co. v. Robb [C. C. A.]
142 F. 78. Copies of letters inadmissible •

without notice to produce originals. Higgins
V. Matlock [Tex. Civ. App.] 16 Tex. Ct. Rep.
170, 95 S. "W. 571. Copy of bill of lading
inadmissible without accounting for original
Missouri, etc., R. Co. v. Morrison [Tex. Civ!
App.] 15 Tex. Ct. Rep. 829, 94 S. W. 173.

53. Toung V. People [111.] 77 N. E. 536.
54. Facts concerning execution of county

bonds cannot be shown by parol. Board of
Com'rs V. Tollman [C. C. A.] 145 P. 753. Rec-
ord of action is best evidence of time when
it was brought; oral proof inadmissible.
Mullenary v. Burton [Cal. App.] 84 P. 159.
Parol evidence is incompetent to prove an
order of the County Court ratifying employ-
ment of an attorney for the county; onlj; a
certified copy of the record is competent.
State V. True ]Tenn.] 95 S. "W. 1028. Con-
tents of books of the internal revenue de-
partment, showing returns made by owner of
tobacco as to the amount and kind- of certain
tobacco destroyed, insurance on which was
sought to be recovered, cannot be proved by
parol, upon proof that the .rules of the de-
partment will not allow the books to be pro-
duced. The only method of procuring such
evidence is by rule of court on the secretary
of the treasury for copies. Meyer v. Home
Ins. Co., 127 "Wis. 293, 106 N. "W. 1087. Parol
evidence is inadmissible to show that a cor-
poration has been put into liquidation or that
another is a foreign corporation authorized
to do business In the state, or that the two
had been merged. Pattison v. Gulf Bag Co.,
116 La. 963, 41 So. 224. Letter purporting t'o

have been written by a trustee in bank-
ruptcy reciting a sale of a claim against the
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owing to tlie nature of public documents and records, and the inconvenience or

impossibility of producing them in court, copies or transcripts, certified and authen-

ticated in the manner required by law,''^ are competent proof of their contents.^"

Similarly, instruments required by law to be filed or recorded are provable by a

properly authenticated copy,^' and in such case proof of execution of the original

is sometimes unnecessary.^^ Public documents or records, within the meaning of

lliis rule, are such as are required by law to be filed or kept.^° Abstracts of title

are usually held secondary evidence of title and inadmissible."" Oral proof of facts

disclosed by an examination of a record is sometimes competent,'^ and a witness

who has examined records may testify that they do not show certain facts.'^

county, and directing the clerli to deliver

a warrant to the buyer held not the best evi-

dence of a sale. Keller v. Faickney [Tex.

Civ. App.] 15 Tex. Ct. Rep. 541, 94 S. W.
103.

5."). Copies of original attestation and
register sheet of a soldier—the originals be-
in^ part of the records of the British army,
which could not be produced—held admis-
sible, upon proof by the deposition of a
British officer who had charge of the records
of the manner in which such records were
kept, etc. In re McClellan's Estate [S. D.]

107 N. W. 681.

56. Certified copies of records of circuit

court are competent owing to inconvenience
of removing originals. Mansfield v. Johnson
[Fla.] 40 So. 196. Where original record
of a suit In the circuit court was lost, but
a copy of the transcript had been filed in

the ofHoe of the clerk of the court of appeals
a certified copy of tlie latter was competent
under Rev. St. c. 35, § 4, making copies of

court records, attested by legal custodian,

competent. Smith V. Gowdy [Ky.] 96 S. W.
566. In the absence of proof of records of

the interstate commer:^e commis.^ion, the best

evidence of the filing of a schedule of rates

with the commission would be a certified

copy from the commission. Griffin v. "Wabash
R. Co., 115 Mo. App. 549, 91 S. W. 1015.

Where a document is of a public nature, a

copy of it is evidence, production of the orig-

inal being dispensed with on account of the

Inconvenience which would result from the

frequent removal of public documents, and
hence absence of original affords no pre-

sumption of fraud. Clement v. Graham, 78

Vt. 290, 63 A. 146. Properly certified tran-

script of recorded Judgment from record of

foreign Judgments is admissible to prove the

fact of record, Mansfield v. Johnson [Fhi.]

40 So. 196. Certified copy of original execu-
tion, returned to court is admissible with-
out producing original. Id.

57. Where aflidavit required by statute

is made, certified copy of warranty deed
Is admissible in evidence, and adverse
party has no right to cross-examine the
maker of the affidavit. Glos v. Gairett,

219 111. 208, 76 N. E. 373. Rev. St.

1892, § 1110, providing that copies of wills

and letters testamentary "heretofore" re-

corded shall be admissible when certified to

by the keeper of the records, does not ap-
ply to wills or letters recorded after the
passage of the act. Thomas v. Williamson
[Fla.J 40 So. 831. Affidavit of loss of original

deed, executed in Iowa, having been filed, a
certifled copy was admissible though the
acknowledgment was not in the mode pre-

^>-,«

scribed by Illinois statutes, proof of Iowa
statutes under which the- acknowledgment
was proper, having been erroneously ex-
cluded. McCraney v. Glos [111.] 78 N. B.
921.

58. Under Rev. St. 1899, § 93,5, a certified
copy of a recorded deed is admissible without
proof of execution of the original. Ming v.
Olster, 195 Mo. 460, 92 S. W. 898. Certified
copy of recorded deed properly admitted,
where it appeared the party offering did not
have control of original, though adverse
party claimed to have original, which was
not offered, and which appeared to have been
altered, and though such adverse party
claimed the copy to be a copy of a forgery.
Id. In Florida, certified copies of Instruments
the recordation of which is required or pro-
vided for by law are competent, but the
court may require the original to be produced
or accounted for. Rev. St. 1892, § 1111.
Thomas v. Williamson [Fla.] 40 So. 831.

59. Public documents, within the mean-
ing of this rule, are such as are required by
law to be filed and kept in a public office.
Vouchers accompanying claims against tha
state must be filed in auditor's office (V. S.
305) and hence are public documents.
Clement v. Graham, 78 Vt. 290, 63 A. 146.
Cancellation of award of school lands, in-
dorsed in red ink on purchaser's obligation
and on classification and appraisement rec-
ords, held a part of the public records and
hence provable by certified copies. Smithers
V. Lawrence [Tex. Civ. App.] 15 Tex. Ct.
Rep. 88, 91 S. W. 606. Certified copy of
public records, purporting to show cause of
a person's death, held inadmissible because
records contained, matters not required by
statute to be shown by such records. Glote
Mut. Life Ins. Ass'n v. Meyer, 118 111. App.
155.

eo. Abstracts of title are Inadmissible to
prove title unless the failure to produce the
original deeds is explained. Glos v. Holberg,
220 111. 167, 77 N. E. 80. Abstract of title of
patented and located lands, not designated
by law as evidence of boundaries or loca-
tion in suits between individuals held
secondary evidence, the records and data
in the land office being primary Evidence.
Clawson v. Wilkins [Tex. Civ. App.] 15
Tex. Ct. Rep. 662, 93 S. W. 1086. Where
abstract of title made before records
were destroyed, by a private individual,
for his own purposes was not authenticated
by the person who made it as correct, it

was incompetent. Einstein v. Holliday-
Klotz Land & Lumber Co., 118 Mo. App. 184,
94 S. W. 296.

ei. Deposition of British army officer
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The rule under discussion, however, requires only that the best evidence availa-
ble shall be produced. Thus, secondary proof is admissible of facts which have
been reduced to writing or made a matter of record, when the proper foundation
has been laid/' as, by showing that the original written or documentary evidence
has been lost or destroyed," and that diligent but fruitless search has been made
for if^ in places where it was most likely to be found,"' or that it is in the posses^
sion of the adverse party or his attorney, who has failed to produce it after notice
to do so.®7 "Whether a proper foundation has been laid for the introduction of

held competent concerning regulations gov-
erning regimental records, that he had
searched the same and what he had found,
he being the legal custodian, and it being
impossible to produce such records. In re
McClellan's Estate [S. D.] 107 N. W. 681.

OS. An attorney who has examined rec-
ords of a county may testify that they do
not contain a decree of divorce between two
named persons. In re Colton's Estate, 129
Iowa 542, 105 N. W. 1008.

63. When It is shown that a muniment
of title cannot be produced, parol evidence
of Its contents is admissible. Houston v.

State, 124 Ga, 417, 52 S. B. 757. Copies of
letters and telegrams admissible after
proper foundation laid. Stephens v. Faus
[S. D.] 106 N. W. 56.

64. Copy of account books admissible
when originals were lost. Merrit v. Bush,
122 111. App. 189. If an original deed which
was duly recorded has been, lost or de-
stroyed a certified copy from the registry Is

admissible in evidence, whenever the court
is satisfled of the fact of loss or destruction.
Cir. Code 1895, § 3630. Patterson v. Drake
[Ga.] 55 S. B. 175. Where there was' evi-
dence that letter could not be produced as
it had been burned or destroyed, proof of
its contents by a true copy was competent.
Bazelon v. Lyon [Wis.] 107 N. W. 337. Bal-
lots being destroyed, evidence by election
officers as to the way they were marked,
was competent. People v. Davidson [Cal.

App.] 83 P. 161. Where plaintiff showed thai
letters from defendant had been destroyed,
and that their destruction was not from
any Improper motive and that defendant
had been notified to produce copies sent to
and received from plaintiff, plaintiff was
entitled to prove the correspondence by
Secondary evidence. Nelson v. National
Drill Mfg. Co. [S. D.] 105 N. W. 630. If an
execution is lost or destroyed, parol evidence
as to its contents Is admissible after proper
proof of its loss or destruction. Patterson
V. Drake [Ga.] 55 S. B. 175. Where party
and his attorneys testified to loss of origi-

nal contract, a copy was competent. Wolf
Co. V. Galbralth [Tex. Civ. App.] 94 S. W.
1100. Where pleadings In a case have been
lost, parol evidence is competent to show
what was in issue. Latta v. Wiley [Tex.

Ciy. App.] 14 Tex. Ct. Hep. 621, 92 S. W.
43S. The existence and loss of a proces
verbal of a probate sale of land having been
proven, parol evidence is admissible to prove
that the lost instrument evidenced an ad-
judication to a particular person, and also

to prove the facts of adjudication, payment
and transfer of possession. Moulierre v.

Coo«, 116 La. 845, 41 So. 113. Where bill of

sale was shown to have been lost while in

the custody of a third person for the use of

either party, parol evidence of its contents
was competent. Shultis.v. Rice, 114 Mo.
App. 274, 89 S. W. 357. Affidavit of loss of
deed described deed as that of "J. H. E,"
and certified .copy had it "I. H. R." The
variance was held immaterial and the copy
admissible. Williams v. Cessna [Tex. Civ.
App.] 16 Tex. Ct. Rep. 162, 95 S. W. 1100,
The recitals in a sheriff's deed of an execu-
tion and a seizure and sale thereunder may
be looked to as secondary evidence of the
contents of the execution, where it appears
that the execution has been lost and is not
recorded. Patterson v. Drake [Ga.] 55 S. B.
175.

65. Mere proof that inquiry had been made
for a deed from one succeeding to the title,
was insufficient proof of its loss or destruc-
tion to warrant the admission of a copy.
Bower v. Cohen [Ga.] 54 S. B. 918. Second-
ary evidence of contents of note, admissible
in action thereon when' its existence, loss
and a diligent search including office of at-
torney where it presumably ought to have
been, were proven. Mortgage Trust Co. v.
Blllott [Colo.] 84 P. 980. Certified copies of
mortgages admissible where witness testi-
fied that they had been turned over to a cer-
tain person, that the office of such person
had been burned, and that search for them
had failed to disclose them* after the fire.
Ryan, v. Shaneyfelt [Ala.] 40 So. 223. Where
an instrument was traced through the hands
of all accessible possessors, until it was
found to have gone into the hands of a per-
son who was outside the state, and It was
then shown that he had, lost it, secondary
evidence of its contents was admissible.
Interstate Inv. Co. v. Bailey [Ky.] 93 S. W.
578.

66. Testimony that witness and last cus-
todian of a paper made a search for it
among the latter's papers and failed to find
it was sufficient foundation for secondary
evidence of its contents. Thompson v. Chaf-
fee [Tex. Civ. App.] 13 Tex. Ct. Rep. 167,
89 S. W. 285. Proof need not show search in
every possible place; search in the place
where it would be likely 'to be found if in
existence is sufficient. Thus, where wit-
ness testified to unsuccessful search at his
shop, where the paper was last seen, second-
ary evidence was admissible. Saunders v.
Tuscumbia Roofing & Plumbing Co. [Ala.]
41 So. 982.

67. Oral evidence of contents of deed
competent when deed was In defendant's
possession, and he failed to produce it after
due notice. Stephens v. Faus [S. D.] 106 N.
W. 56. A notice to defendant to produce
letters or copies thereof sent to and received
from plaintiff, relating to a matter named,
and written on or about certain specified
dates is sufficiently specific as to the letters
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secondary evidence is a matter resting largely in the discretion of the trial court."

The existence, execution and genuineness of a writing must usually be shown be-

fore secondary proof of its contents is admissible."" For this purpose, the genuineT

ness of a writing may be established by indirect or circumstantial evidence.''"' It

has been held that proof that a paper is out of the jurisdiction of the court is not

alone sufficient foundation for the admission of secondary evidence of its contents f^
but there are authorities to the contrary.'^ Where corporate records are by statute

to be produced. Nelson v. National Drill

Mfg. Co. [S. D.] 105 N. W. 630. Notice to

produce letters from R. to B. and M. is in-

EufBoient to require production of letters

from R. to M. Bryson v. Boyce [Tex. Civ.

App.] 14 Tex. Ct. Rep. 651, 92 S. W. 820.

"Where notice had been given to produce the
envelope in vi'hich a telegram had been
mailed, testimony by the postmaster that
he had received a letter addressed to

"Slater" (Salter being party's real name)
and had returned it to the sender, was com-
petent. Western Union Tel. Co. v. Salter

[Tex. Civ. App.] 15 Tex. Ct. Bep. 362, 95 S.

W. 549. Oral testimony of employment of

witness competent where letters showing
contract of employment were not produced,
after notice. Sheldon Canal Co. .v. Miller
Tex. Civ. App.] 14 Tex. Ct. Rep. 279, 90 S.

W. 206. Where an instrument would natu-
rally be in the possession of the adverse
party or his agent, and was last seen In

sucli possession and the party fails to pro-
duce It after notice to do so, secondary evi-

dence Is admissible without proof of the
loss of the original. International Harvester
Co. V. Campbell [Tex. Civ. App.] 96 S. W.
93. Instrument designating homestead was
executed by husband and wife, and they
failed to produce it after notice, a certified

copy was admissible. McGaughey v. Ameri-_
can Nat. Bank [Tex. Civ. App.] 14 Tex. Ct.

Rep. 350, 92 S. W. 1003: When a letter is

shown to have been received In due course
of mall in response to another notice to the
writer of the reply to produce the original

letter sent to him is sufficient to admit in

evidence a letterpress copy of the same.
Loverin & Browne Co. v. Bumgarner [W.
Va.] 52 S. E. 1000. Parol evidence of deed
competent when it was not recorded, and ad-
verse party had possession of it and had
failed to produce it after notice. Shine v.

Culver, 42 Wash. 484, 85 P. 271. Where
there was no provision of law requiring the
charter of a consolidated railway corpora-
tion to be recorded, a certified copy of such
charter by the secretary of state, under the
state seal, was inadmissible, no notice to pro-
duce the original charter having been given.
Montgomery v. Seaboard Air Line R. Co.,

73 S. C. 503, 53 S. 33. 987.

68. The sufficiency of the evidence of loss
or destruction of primary evidence is for the
court. Loss of original deed, to admit cer-
tified copy of registry. Patterson v. Drake
[Ga.] 55 S. E. 175. The best evidence must
be produced when feasible, but considerable
discretion must be allo'wed the trial court
in applying the rule. Discretion not abused
in allowing numbers on wrappers around
sticks of dynamite to be shown without
producing the wrappers. Mattson v. Minne-
sota & N. W. K. Co. [Minn.] 108 N. W, 517.

09. Witness having testified that a copy of

a letter was a copy of one sen-: to defendant,
and that he received an answer thereto, the
copy was admissible. Interurban Const. Co.
V. Hayes, 191 Mo. 248, 89 S. W. 927. Oral
evidence of recitals in deed and note in-
competent when execution of deed was not
proved and no foundation was laid for sec-
ondary evidence. Davis v. Bagland [Tex.
Civ. App.] 15 Tex. Ct. Rep. 615, 93 S. W.
1099. Certificate construed as meaning that
original deed was truly copied on the record,
and not that a copy was recorded, and hence
the certified copy was not objectionable as
a copy of a copy. Williams v. Cessna [Tex.
Civ. App.] 16 Tex. Ct. Rep. 162, 95 S. W.
1106. Where defendant's witftess, in whose
possession a contract of sale was left, testi-
fied that a paper produced by him was such
contract, plaintiff was not precluded, from
showing the contents of a paper which he
claimed to be the contract by falling to call
defendant's witness. Stark v. Burke [Iowa]
109 N. W. 206.- Witness testified that he dic-
tated, read and signed a letter, and left it
with the stenolgrapher to be mailed by her
in the usual way, but that he did not per-
sonaUy know whether it had been mailed.
The stenographer was not produced. Held
Insufficient to admit proof of contents of
letter by secondary evidence. Hardin v. Mis-
souri Pac. R. Co. [Mo. App.] 96 S. W. 681.
Undated copy of a letter claimed, but not
proved to have been written by an agent of
the payee of the note in suit, held Inad-
missible without proof of the writing of
the original letter, and of its whereabouts.
Crosby v. Emerson [C. C. A.] 142 F. 713.
An admission by a deceased person that an
account kept in a certain book is correct
is not sufficient to warrant the admission in
evidence of a copy of the account in an-
other book. Fitch V. Martin [Neb.] 104 N.
W. 1072.

70. Rule applted where oral evidence of
contents of letter was sought to be intro-
duced. International Harvester Co. v. Camp-
bell [Tex. Civ. App.] 96 S. W. 93.
71. Copy inadmissible where it was shown

that original was out of the jurisdiction, but
it did not appear thaT any reasonable ef-

fort had been made to get it. Bruger v.

Princeton & St. Marie Mut. Fire Ins. Co.
[Wis.] 109 N. W. 95. Secondary evidence of
contents of written instrument is not ad-
missible even when the instrument is in

the possession of one not a party to the
suit and who lives in another state, with-
out first showing that the instrument is

lost or is beyond control of the party wish-
ing to prove its contents. Pringey v. Guss,
,16 Okl. 82, 86 P. 292.

72. Parol evidence is admissible to prove
contents of a paper shown to be outside the
state. Hoyle v. Mann [Ala.] 41 So. 835. En-
tries from books of account competent as
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made provable by copy, the statutory requirements relative to the authentication of

such copies must be complied withJ' Only such matters as are within the scope

and meaning of the statute may be thus proved.'*

The best evidence rule does not apply to proof of merely collateral facts/^ nor

does it apply where it is sought to prove the admissions of a party.'" Thus, verbal

admis'sions by a party of the contents of letters received and written by such party

are competent." Failure to prove a fact by the best. evidence is cured by an ad-

mission of the fact.'* The right to have the best evidence produced may be waived
by stipulations.'"

In the case of duplicates, each is primary evidence, and one may be introduced

without the other,^" but secondary evidence of the contents of one is incompetent

without proof of the loss of both,'^ since all originals must be accounted for before

secondary evidence of the contents of any one is admissible.*^ Original letters and
letterpress copies are not regarded as duplicates.*^

In case of a knowing and apparently fraudulent alteration of pn instrument, the

person making the alteration will not be permitted to prove by parol the. contents

of the original unaltered instrument, without prelimiaary proof rebutting the sus-

picion of fraud;** but if the alteration is innocently made, for a proper purpose,

and against the interests of the person making it, such person is not estopped to

prove the contents of the original instrument by parol.*" Where , a writing is in-

evidence, but in another jurisdiction, may
be proved by certified copies. Wrig-ht v.

Chicago, etc., R. Co., 118 Mo. App. 392, 94

S. W. 555.
73. Extracts from corporate minutes in-

competent, when accompanied by affidavit

'of president, but not certified by custodian
as required by Code Civ. Proc, § 1918, subds.

fi, 7. Nixon V. Goodwin [Cal. App.] 85 P.

16.9. Under Kurd's Rev. St. 1903, c. 51, § 15,

books and papers of corporations may be
proved by copy certified by secretary, clerk,

cashier or keeper, having corporate seal at-

tached. Hence, a lease by a railroad com-
pany may be proved by certified copy, under
seal, as required by the statute. Chicago,
etc.. El. Co. V. "Weber, 219 111. 372, 76 N. B.

489.
74. Under Illinois Evidence Act, §§ 15, 16,

certified copies of the action of a board or
body of oflicers acting for a corporation are

competent evidence only of matters which
are allowed or required by law to be acted

upon by such board or body. Chicago, etc.,

R. Co. v. Weber, 121 111. App. 455. Certi-

fl«>d copies of contract between a corporation

and another are incompetent against a third

person. Id.

75. Commencement of prior suit could be
proved in entry and detainer action without
producing the record. Fowler v. Prichard
[Ala.] 41 So. 667. In an action for injuries

received while walking on a track, testimony

that the right of way was a private one,

acquired by purchase, was not objectionable

as that fact was one collateral to the main
issue. Levelsmeier v. St. Louis & S. R. Co.,

114 Mo. App. 412, 90 S. W. 104.

7«. Purinton v. Purlnton [Me.] 63 A. 925.

77. "Woman read parts of letters to pri-

vate carrier; the parts read to carrier were
provable by him as admissions. Purinton

V. Purinton [Me.] 63 A. 925.

78. "Where in garnishment proceedings

against an administrator, there was a fail-

ure \o prove the order of distribution by the

best evidence—the order of the court or
record thereof—such failure was cured by
an admission of the garnishee, while testi-
fying, that the order was made. Kiernan v.
Robertson, 116 Mo. App. 56, 92 S. "W. 138.

79. "Where a copy of a report of a street
car accident was by stipulation allowed to
take the place of the original, the copy
was the best evidence of the contents of
the report and the motorman could not tes-
tify in regard thereto. McCarthy v. Con-
solidated R. Co. [Conn.] 63 A. 725.

80. Hayes v. "Wagner, 22'0 111. 256, 77 N.
E. 211. "Where lease was executed in dupli-
cate, each was original, and could have been
introduced without producing the other.
Peaks V. Cobb [Mass.] 77 N. B. 881. Carbon
copies of "scale tickets" shOTving weight of
cattle, held admissible, being practically
originals. "Wright v. Chicago, etc., R. Co., 118
Mo. App. 392, 94 S. W. 555.

81. Hayes v. "Wagner, 220 111. 256, 77 N.
E. 211. "Where contract was shown to have
been executed in duplicate, proof of loss of
one, without accounting for the other copy,
was insufficient to admit oral proof of its

terms. Bryson v. Boyce [Tex. Civ. App.] 14
Tex. Ct. Rep. 651, 92 S. W. 820.

82. "Where lease was executed in dupli-
cate, secondary evidence was inadmissible
where it was not shown that reasonable ef-

fort had been made to produce one of the
originals. Peaks v. "Cobb [Mass.] 77 N. E.
881.

83. Menasha "Wooden "Ware Co. v. Harmon
["Wis.] 107 N. "W. 299.

84. Gibbs v. Potter [Ind.] 77 N. E. 942.

85. Where complainant, who was grantee
in a deed, altered it so as to give defendant,
a minor, a life estate in the property, the

complainant was not estopped to show the

contents of the original deed In a suit to

reform it by having her own name i^eplaced

therein as grantee. Gibbs v. Potter [Ind.]

77 N. E. 942
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nocently altered, the right of recovery thereon not being lost, proof of the contents

of the unaltered duplicate, retained by the other party, is competent."

§ 5. Parol evidence to explain or vary writings.^''—When a written contract

imports on its face to be a complete expression of the whole agreement, it is pre-

sumed that the parties have introduced therein every item or term,^* 'and that all

prior negotiations and contemporaneous oral agreements have been merged there-

in;^" hence the well settled rule that evidence of prior or contemporaneous oral

agreements is inadmissible to vary, add to, or contradict the terms of a valid writ-

ten instrument,'" and the rule -applies equally in courts of equity."^

80. Hayes V. Wagner, 220 111. 256, 77 N.
E. 211.

87. See 5 C. L. 1319.

88. When a contract is reduced to writ-
ing, in the absence of fraud, accident or

mistake, it is conclusively presumed that
the whole engagement and manner and ex-

tent thereof was reduced to writing. Dexter
V. MaoDonald, 196 Mo. 373, 95 S. W. 359.

89. Osgood V. Skinner, 111 111. App. 607;

Fox V. Denargo Land Co. [Colo.] 86 P. 344.

Written contract must be accepted as final

measure of rights and obligations of par-
ties. Current v. Muir [Minn.] 108 N. W.
870. All parol negotiations, understandings,
and agreements are merged in the written
contract, and the latter cannot be controlled

or varied by parol proof thereof. Ken-
tucky Vermillion Min. & Concentrating Co.

V. Norwich Union Fire Ins. Soc. [C. C. A.]
146 'F. 695. Where a written contract is

signed, a contemporaneous oral promise of

an agent to affix a printed "slip" to the
contract which would add new terms and
conditions to the contract cannot be proved
as a defense. Biggers v. Equitable Mfg. Co.,

124 Ga. 1045, 53 S. E. 674. In the absence of

fraud or mutual mistake, no representa-

tion, promise or agreement made, or opinion
expressed in the previous parol negotiations

as to the terms or legal effect of the result-

ing written contractj can be permitt^ to

prevail, either in law or in equity, over the

plain provisions and proper interpretation of

the contract. Connecticut Fire Ins. Co. v.

Buchanan [C. C. A.] 141 F. 877; Lefler v.

New York Life Ins. Co. [C. C. A.] 143 F.

814. The theory that proof of prior and
contemporaneoua negotiations and repre-

sentations, though not admissible to vary
the terms or legal effect of the written con-

tract, may be received to raise an estoppel

in pais, is a mere evasion of the parol evi-

dence rule, and is not tenable. Id.

90. Alexander v. Ferguson [N. J. Law] 63

A. 998; Clark v. Emery, 58 W. Va. 637, 52

S. E. 770. Affidavit of defense adding parol

terms to written contract sued on does not
state a defense. Farnjiam Co. v. Southeast-
ern Const. Co., 144 F. 989.

Illnstratloms . Miscellaneous contracts

:

Where contract was apparently complete, an
alleged omitted portion could not be supplied

by parol. Harding, Whitman & Co. v. York
Knitting Mills, 142 F. 228. Oral agreement
inadmissible against written contract em-
ploying attorneys. Spurrier v. Bullard
[Iowa] 107 N. W. 1036. Where pleading
showed a written contract of shipment, and
the contract was not impeached in any way

by the pleading, parol evidence of a different
contract was inadmissible. Gulf, etc., R. Co.
V. Batte [Tex. Civ. App.] 15 Tex. Ct. Rep. B81,
94 S. W. 345. Evidence of declared inten-
tion to make a gift of money a-nd to pay a
note and mortgage inadmissible as con-
tradicting written contract. Townsend v.
Sullivan [Cal. App.] 84 P. 435. Where con-
tract provided that defendant was to pay all
expenses of harvesting certain ice, parol evi-
dence that all expenses Incident to har-
vesting of ice were not included was in-
admissible. Chariton Ice Co. v. Spring Lake'
Ice Co., 129 Iowa 523, 105 N. W. 1014. In
action to dissolve a partnership and for an
accounting, parol evidence is inadmissible to
contradict the written contract by showing
that one of the parties signing is only th^
agent for another. David Belasco Co. v.

Klaw, 48 Misc. 597, 97 N. Y. S. 712. Where
written contract for making of statue re-
quired it to be made like a photograph, oral
evidence was inadmissible to show an agree-
ment for a variation from the photograph
in a single particular. Bounannl v. White
Bronze Monument Co. [Iowa] 108 N. W. 524.
Where a deposit In a bank was made under
a written contract between two persons, and
the contract was clear and complete and the
bank had knowledge of its terms, parol
evidence was inadmissible to vary it. In an
action to recover the deposit. Pierson v.
Pierce, 42 Wash. 164, 84 P. 731. Where
railroad subscription contract provided for
location of depot within a certain described
locality, oral evidence that it was to be lo-

cated on a particular lot was inadmissible.
Williams v. Dallas, etc., R. Co. [Tex. Civ.
App.] 96 S. W. 1099. Contract under seal
cannot be modified by parol, but this rule
does not apply if it has been performed.
Snow V. Greisheimer, 120 111. App. 516. Oral
evidence incompetent to show that plain and
express terms of written contract did not
show agreement of parties. Schiml v. Edge-
worth, -118 111. App. 332j, In the absence of
fraud or mistake, one party to a contract,
complete on its face, cannot assert that it

does not contain the entire agreement.
Kerting v. Hatcher, 117 111. App. 647. An
oral understanding that contract should be
considered by parties as providing for liqui-

dated damages cannot be proved in an ac-
tion other than to reform the contract,
where the writing is clear and unambiguous.
Long V. Furnas tlowa] 107 N. W. 432. Where
contract for option on land was unambigu-
ous, and its terms did not show that one
of the parties was acting as agent for an-
other, parol evidence of a contemporaneous
transaction to such relation was Incompfe-
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tent. Schriner v. Dickinson [S. D.] 107 N.
W. 536. Where bond for deed purported to
contain entire contract between vendor and
purchaser, evidence of a prior oral agree-
ment and of acts done thereunder was im-
material. Taber v. Boston, 190 Mass. 101,

76 N. B. 727. Where creditor received a
conveyance to secure indebtedness due him,
and executed an instrument expressing the
agreement between the parties which was
unambiguous and apparently complete, oral
evidence was incompetent to show that other
debts than those mentioned were to be se-
cured. Blake v. Lowry [Tex. Civ. App.]
15 Tex. Ct. Kep. 728, 93 S. W. 521. Where it

was agreed that certain work was to be done
according to plans and speclHcations, parol
evidehce was inadmissible to prove that
certain things called for by the specifica-
tions were not required to be done by the
contract. Sundmaoher v. Lloyd, 114 Mo.
App. 317, 89 S. W. 368. Written contract
made plaintiff general manager of defendant's
Dallas stores "with headquarters at Dallas."'
Parol evidence was held inadmissible to show
that his duties were to be performed at apar-
ticular store. Wolf Cigar Stores Co. v.

Kramer [Tex. Civ. App.] 14 Tex. Ct. Rep. 46,

89 S. W. 995. Where execution of a note
which a surety paid, had no reference
to certain partnership litigation bet'ween
two sureties, in the course of which an
agreement was executed, settling their dif-

' ference, such agreement, being complete
and unambiguous and making no reference
to the note, evidence in a suit for contribu-
tion that the agreement Included liability
on the note, was inadmissible, as it contra-
dicted the agreement. Tillar v. Wilson
[Ark.] 96 S. W. 381. Beneficiaries of a life
policy assigned their interest to insured by
an unambiguous, apparently absolute, as-

- signment. Held proof that the assignment
was special and limited to a particular pur-
pose, upon performance of which the as-
signed Interest was to revest in the bene-
ficiaries, was inadmissible. Doty v. Dickey
[Ky.] 96 S. W. 544. Contract for Insertion
of advertisement of mineral water in news-
paper which also provided that no agree-
ment or statement not set forth In writing
in the contract would be recognized, held
complete, so as to exclude parol proof of
an agreement that no advertisement of other
mineral waters would be carried. Solomon
V. Dighte & Bros., 99 N. T. S. 540. Parol
evidence Inadmissible to vary or contradict
unambiguous written assignment of cause of
action. Flynn v. Butler, 189 Mass. 377, 75
N. E. 730.

Separation agreement between husband
and wife being unambiguous, parol evidence
to show Intent of parties was Incompetent.
Lemmert v. Lemmert [Md.] 63 A. 380. Where
by an unambiguous antennpttal contract,
the husband of a decedent bound himself
not to control or claim any of the wife's
property during her life or after her death,
evidence that he had manag,ed her property
during her life was inadmissible to show the
construction they had placed upon It. In
re Evans' Estate, 117 Mo. App. 629, 93 S. W.
922. Parol evidence held inadmissible to
change condition of gifts of land by a moth-
er to her daughters when given by separate
act o* sale reciting the receipt of price.
Spann v. Hellen, 114 La. 336, 38 So. 248.

7 Curr.' L.—97.

Where life Insurance policy provided that
premiums should be due on the ISth of each
month, it was incompetent to prove an oral
agreement between insured and an agent
that they should not be payable until the
20th. Metropolitan Life Ins. Co. v. Hall, 104
Va. 572, 52 S. E. 345. The rule that parol
evidence cannot be admitted to contradict or
alter a clear and unambiguous written con-
tract, in the absence of fraud or mistake,
applies to policies of insurance. Hence,
oral evidence is inadmissible to show a
waiver of written conditions by an agent.
Deming Inv. Co. v. Shawnee Fire Ins. Co..

16 Okl. 1, 83 P. 918. Where policy described
property insured as being In a certain build-
ing, and such building was shown to be in

existence, parol evidence was Inadmissible,
in an action on the policy, to show that it

was Intended to insure the property while
in another building. Aetna Ins. Co. v-
Brannon [Tex.]' 14 Tex, Ct. Rep. 208, 89 S. W.
1057. Where insured executed a nonwaiver
agreement before any adjustment of his loss
was attempted, evidence of what occurred
at the time between himself and the agent
was properly excluded. Weddington v.

Piedmont Fire Ins. Co. [N. C] 54 S. E. 211.'

Under Rev. Civ. Code, § 1239, where a re-
ceipt to an application for insurance puts
the Insurance in force from the dat^ of the
application, parol evidfence of prior negotia-
tions was Inadmissible to show that the re-
ceipt was not in fact binding. Bowen v.

Mutual Life Ins. Co. [S. D.] 104 N. W. 104B.
Where accident policy provides for a re-
covery of one-tenth of the amount recover-
able for death In case of loss from hernia,
accidentally produced, parol evidence is in-
admissible, in the absence of fraud, to show
that the agent represented that the recovery
was limited to one-tenth In case of a loss
caused by hernia previously existing. Kel-
sey V. Continental Casualty Co. [Iowa] 108
N. W. 221.

Lease "for one fear and the privilege of
four years, at $500 per year" held not am-
biguous, and proof of Intention of parties at
the time by parol held Inadmissible. Willis
V. Weeks, 129 Iowa 525, 105 N. W. 1012.
Oral evidence incompetent to show that par-
ties intended a contract to be a sale of land
and not a lease. Thomas v. Johnson [Ark.J
95 S. W. 468. Oral testimony inadmissible
to vary or contradict a contract for the
leasing of land to show it was Intended as a
sale. Smith v. Caldwell [Ark.] 95 S. W. 467.
Where lease was complete and provided that
premises were leased "with the furniture
now contained In the house" and that lessee
agreed to cut the grass on the lawn once a
week and to trim the hedges, oral proof of
a different contemporaneous agreement as to
the furniture and the lawn was incompetent
Leeraing v. Duryea, 49 Misc. 240, 97 N. T. S.
355.. Where a lease is silent as to use of
building exclusively for rental of apartments
for a term of a month or more, parol evi-
dence of such a restrictive covenant is Inad-
missible as adding to the contract. Bristol
Hotel Co. V. Pegram, 49 Misc. 535, 98 N. T.
S. 512. Where lease appeared to be com-
plete and stipulated that tenant should keep
prf-mises in as good repair as they wercs
when he received them parol evidence was
incompetent to show that a list of repairs
to be made by the tenant was drawn up, and
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that this list was agreed to be a part of the
contract of lease. Hallenheok v. Chapman,
72 N. J. Law, 201, 63 A. 498.

Deeds and niortgages: Where deed is on
Its face an absolute grant, oral evidence Is

inadmissible to show the reservation of an
easement by the grantor or that the grantee
agreed to grant an easement. Hubenthal
V. Spokane & I. R. Co. [Wash.] 86 P. 965.

Parol evidence is inadmissible to prove that
a person named as vendee is not the real
vendee. Barrow v. Grant's Estate, 116 La.
952, 41 So. 220. Legal effect of deed can-
not be limited by parol. Levine v. Carroll,
121 III. App. 103. Statements of grantor that
he conveyed all the land owned by him in a
certain locality insufficient to contradict
ieed which did not include certain land in

the vicinity in the description. Auxier v.

Herald [Ky.] 96 S. W. 915. Estate conveyed
by written instrument cannot be changed
by a parol agreement. Waters v. Waters,
124 Ga. 349, 52 S. E. 425. Parol evidence is

Inadmissible in an action of ejectment to

show that by mistake land not intended to

be conveyed was incLuded in the deed. King
,v. Thompson, 58 W. Va. 455, 52 S. E. 487.

Where the calls of a deed were not ambigu-
ous but were capable of being applied to the
ground, parol evidence was inadmissible to

control or change them. Hamilton v. Black-
burn [Tex. Civ. App,] 15 Tex. Ct. Rep. 721,

95 S. W. 1094. In an action at law involv-
ing title (not a suit to correct or reform a
deed) evidence of the intention of the
grantors in a deed contrary to the descrip-

tion expressed in the deed, is incompetent.
Herman v. Dunman [Tex. Civ. App.] 16 Tex.

Ct. Rep. 372, 95 S. W. 80. Where deed de-

scribed a tract of land, by metes and bounds
and recited a certain consideration for the

entire tract, oral evidence was incompetent
to- show a sale at a certain price per acre,

and that the tract did not contain the num-
ber of acres paid for. Hendricks v. Vivion,

118 Mo. App. 417, 94 S. W. 318. A deed, ab-

solute in form, and without limitations or

qualifications as to the interest to .be con-
veyed, and containing covenants, cannot be

contradicted or varied by parol evidence to

show the Intention of the parties in execut-

ing it. Bernardy v. Colonial & U. S. Mortg.

Co. [S. D.] 105 N. W. 737. A deed executed

by a decedent in his lifetime conveyed a
present interest and required the grantee to

pay a specified sum to a named person within

5 years after the grantor's death. The
grantor kept the deed and instructed the

grantee to record it after his death. Held,

extrinsic evidence was inadmissible to prove

that the deed was intended as a will. Dod-
son v. Dodson [Mich.] 12 Det. Leg. N. 831,

106 N. W. 1110. Where a clause in a deed
was clear and unambiguous and presented a
question of legal interpretation only, parol

evidence as to what the parties intended

by it was inadmissible. Hawley v. Kafltz,

148 Cal. 393, 83 P. 248. A restriction or res-

ervation cannot be added to a deed by parol
evidence of the intention of the parties.

Parol proof inadmissible to show that gaso-
line engine was riot intended to pass with
realty, where the general description includ-

ed it! State Security Bank v. Hoskins
[Iowa] 106 N. W. 764. Where mortgagre
secured note and also contained express ana
unambiguous provision that it should secure

|

future advances, the lien of the. mortgage
for such advances actually made cannot be
defeated by parol proof than when" mort-
gage was executed nothing more was con-
templated than the existing debt. Davis v.
Carlisle [C. C. A.] 142 F. 106. In a hypothe-
cary action to enforce a judicial mortgage,
parol evidence is not admissible to prove
that the purchase price of the property was
not paid in cash as recited in the deed to
defendant's author, but that the true con-
sideration was partly cash, a special mort-
gage held by the purchaser, and his assump-
sit of a vendor's lien and a mortgage held
by a third person. Ab^beville Bice Mill v.

Shambaugh, 115 La. 1047, 40 So. 453. Where
mortgage securing note provided that payee
of note agreed to extend, it from time to
time, parol proof was competent to show
that a note bearing a later date was a re-
newal of the one first given. Garmany v.
Lawton, 124 Ga. 876, 53 S. E. 669.
Notes: Contemporaneous parol agree-

ment that note need riot be paid inadmissible
to contradict express promise of note. Payne
v. Mutual Life Ins. Co. [C. C. A.] 141 F. 339.
A promissory note cannot be varied by evi
dence of a contemporaneous agreement en-
tered into "When the note was* executed.
Chapman v. Chapman [Iowa] 109 N. W. 300.
Maker of note cannot prove that at time he
executed it, it was agreed that he need not
pay it. Bass v. Sanborn [Mo. App.] 95 S. W.
955. Where subsc.ribers to stock of company-
formed to purchase a horse executed Joint
and several notes, parol evidence in an ac-
tion on a note was inadmissible to show that
liability was to be several only, and not
Joint. City Deposit Bank v. Green [Iowa]
106 N, W. 942. An absolute conveyance of
land was made in partial payment of a debt
and notes a'bsolute a^ to time and amount
were given. Held, parol evidence was in-
admissible to show that if land increased in
value the notes were to be cancelled. Pear-
son v. Dancy [Ala.] 39 So. 474. In an ac-
tion on a note and to foreclose a mortgage
a parol agreement that the payee—an at-
torney—was to be paid reasonable compen-
sation for his 'services, and that the note
and mortgage should be given as security
for payment of the same, cannot be proved
as a defense. 'Mosnat v. Uchytll, 129 Iowa
274, 105 N. W. 51-9.

Contracts of pnrchase and sale: Letter
held to constitute unambiguous contract of
purchase and sale and parol agreement
could not be shown. Midland Linseed Co.
V. Remington Drug Co., 127 Wis. 242. 106
N. W. 115. Contract for sale of goods having
been reduced to writing, evidence of prior
conversations to show an express warranty
was inadmissible. Day Leather Co. v. Mich-
igan Leather Co., 141 Mich. 533, 12 Det. Leg.
N. 548, 104 N. W. 797. Written contract for
sale of steam roller containing no warranty
as to width of roller, cannot be added to

by parol proof of such warranty. Scholl v.

Killorin, 190 Mass. 493, 77 N. E. 382. Where,
by written contract, a seller of coal agreed
to furnisli what coal a buyer would need
between certain dates at a certain price,

proof that such contracts were subject to
strikes and matters beyond the seller's con-
trol, was inadmissible. City of Covington
V. Kanawha Coal & Coke Co. [Ky.] 89 S.

W. 1126. Contract for sale of all ash timber
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Where it appears, however, that the parties did not intend to reduce the en-

tire contract to writing, oral evidence is competent to show omitted terms, con-

sistent with those contained in a written memorandum,"^ since the existence of such

on certain land of the diameter of 15 inches
and less held unambiguous so that proof
that all the ash trees on the land were hol-
low at the butt was incompetent to explain
the contract. Strother v. American Cooper-
age Co., 116 Mo. App. 518, 92 S. W. 758. A
complete contract of sale of silverware, spec-
ifying that it was made under inducements
specified in it and ho others, cannot be
varied by proof of a verbal agreement
whereby seller agreed not to sell to other
local merchants and agreed to furnish a cata-
logue. Brennard Mfg. Co. v. Citronelle Mer-
cantile Co. [Ala.l 41 So. 671. Contract for
sale of coal to be delivered at defendant's
furnaces by "wagon, the purchaser agreeing
to pay a certain sum per bushel "to be
measured in the cabs" at the furnaces, can-
not be modified by proof of a custom
whereby the quantity of coal sold was de-
termined by its bulk at the elevator or fur-
nace. Shelby Iron Co. v. Dupree [Ala.] 41

So. 182. Written order for goods containing
provision that there was no verbal agree-
ment aside from it and that its terms were
accepted, could not be contradicted by proof
that agent agreed to guaranty sale of good*
orc'ered. Fulton v. Sword Medicine Co. [Ala.]

40 So. 393. Where no misrepresentations as

to the contents of a written order for goods
were proved, oral proof of an agreement
not to sell goods of the same kind to other
merchants in the town was inadmissible.
Main v. Radney [Ala.] 39 So. 981. Where a
written agreement for the sale of stock pro-
vided for a sale to a named person or his

assigns parol evidence that such person was
to take the stock and sell It to a certain

named person only was incompetent. Wat-
kins V. Robertson [Va.] 54 S. B. 33. In the
absence of fraud or mistake or ambiguity
in a contract to furnish piles, oral evidence
of prior agreements held incompetent. Car-
lin & Co. V. Fraser [Va.] 53 S. B. 145.

Written contract for sale of two vehicles
contained detailed description as to eacii.

Held oral proof of a contemporaneous agree-
ment changing the written description was
incompetent in action for price to establish
defense that article sent was not as ordered.

Buckeye Buggy Co. v. Montana Stables
'[Wash.] 85 P. 1077. Written order for sale

of second-hand threshing outfit was signed
and sent to vendor and contained express
stipulations that warranty therein did not
cover second-hand machinery and that no
verbal agreements would be recognized by
the vendor. This became the contract of
purchase. Held, the writing could not be
contradicted by oral evidence of representa-
tions and warranties made by the agent.

Buffalo Pitts Co. v. Shriner, 41 Wash. 146,

82 P. 1016. Where in the absence of fraud
or mistake, a written order for the sale of

personalty is complete in itself, but silent

as to a warranty of the quality and condi-

tion of the property, oral evidence is inad-

missible to prove such warranty. McNaugh-
ton V. Wahl [Minn.] IDS N. W. 467. When
parties agree upon a sale and one party has
the terms thereof reduced, to writing and

embraced In the document, although it is in
the nature of a receipt, and has the other
party sign it upon payment of a part of the
purchase money, the party who prepares it

and has it signed by the other and retains
it, is as much bound by its recitals as the
party signing it, especially when relating
to a transaction not required to be in writ-
ing. Finney v. Lucy [Ala.] 39 So. 58_3.

9X, In the absence of fraud, accident or mis-
take, the rule is the same in equity as at law,
that parol evidence of an oral agreement
at the time of drawing, making or indorsing
a bill or note cannot be permitted to vary,
contradict, add to or subtract from, the
absolute terms of the written contract.
Hutchins v. Langley, 27 App. D. C. 234.

92. Oral agreement of sale included farm
and personalty; ;svriting referred only
to farm; terms of sale of personalty
could be shown by- parol. Brosty v. Thomp-
son [Conn.] 64 A. 1. Terms of con-
tract omitted from the writing may
be proved by parol if consistent with
the writing. Evans v. Freeman [N. C] 54
S. B. 847. Written contract of sale being
silent as to time of delivery, parol evidence
is admissible to show what is a reasonable
time. Walter Pratt & Co. v. Prasier & Co.,
72 S. C. 368, 51 S. E. 983. Parol warranty
may be shown when written order neither
contains nor excludes a warranty. Florence
Wagon Works v. Trinidad Asphalt Mfg. Co.
[Ala.] 40 So. 49. Correspondence held not
to constitute a complete contract for sale
of machines: hence, oral evidence was com-
petent to show omitted terms consistent
with those reduced to writing. Goodwin
Mfg. Co. V. Arthur Fritsch Foundry &
Mach. Co. [Mo. App.] 89 S. W. 911. Where
contract of employment "was partly oral and
partly written, oral evidence of an agree-
ment by the employs not to enter into com-
petition with his employer at the tei-mina-
tion of his employment was competent.
Turner v. Abbott [Tenn.] 94 S. W. 64. Whera
written contract executed In August did not
show whether it related to past or future
services of broker, evidence of parol agree-
ment in previous March, and of services
rendered that month in procuring a pur-
chaser, was admissible. Levin v. New Britain
Knitting Co., 78 Conn. 338, 61 A. 1073. Con-
tract between principal and agent for sale
of goods held not to cover goods delivered
to agent and previously shipped to thirS
persons; hence, parol evidence wag admis-
sible in regard to sucli goods. Harrison
Wagon Co. v. Brown [Mich.] 13 Det, Leg.
N. 614, 108 N. W. 1109. Where agreement for
a lease contained no provision as to com-
missions to be paid a broker, parol evi-
dence was competent to show that no com-
mission was to be paid until the lease had
been executed according to the terms of the
writing. Benedict V. Pincus, 109 App. Div.
20, 95 N. Y. S. 1042. Where letters did not
purport to constitute contract, but referred
to conversation in which it was made, oral
evidence was admissible to contradict a
statement in a letter. Leary -f. Moore, 48
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a partial memorandum does not prevent proof of the real and entire contract of

the parties."' The intended scope and operation of a memorandum, not intended

to evidence an entire contract, may be shown.'* Where there are two written con-

tracts, it is competent to show by parol that they relate to one and the same

transaction and constitute but one contract."' Whether parties intended to embody
in a writing their entire contract or only a part of it may be a question for the

trial court.'^

Where the written evidence of a contract or a term thereof is ambiguous or

uncertain, oral or extrinsic evidence is admissible to explain the ambiguity or clear

up the uncertainty, in order that the real intention of the parties may be made to

appear."^ For this purpose, evidence of the facts and circumstances leading up to

Misc. 551, 96 N. T. S. 266. In action for
price of machine, an "order" for the ma-
chine, signed by defendants but not by
plaintiffs, which did not purport to contain
the entire contract did not preclude proof
of oral warranty of machine. Louis De
Jong-e & Co. V. Printz, 49 Misc. 112, 96 N. Y,
S. 750. VS^here memorandum of sale of realty
recited receipt of deposit and some of the
terms, and provided for execution of a
formal contract at a certain time and place,

it was competent to show prior negotia-
tions, since the memorandum did not pur-
port to contain the complete and final con-
tract. "Winter v. Friedman, 97 N. Y. S. 733.

Where a written modification of a lease

stated a reduction in the rent but did not
state the consideration therefor, the whole
agreement, including such consideration,
may be shown by parol. Natelsohn v.

Reich, 99 N. Y. S. 327. Where It ap-
pears that parties to a contract did not In-

tend to reduce it all to writing, and the
omitted portion Is consistent with the writ-
ing, such omitted portion may be shown
by parol. Where written settlement was
silent as to time and manner of a $500 pay-
ment, parol proof of these facts was com-
petent. Dunnett & Slack v. Gibson, 78 Vt.

439, 63 A. 141. Where defendant in order to In-

duce plaintiff to enter Into a, contract to

raise onions on shares, agreed to erect the
necessary cribs and warming houses, but
the written contract, though referring to

buildings on the land, did not contain de-

fendant's agreement to build, and plaintiff

called attention fo the omission and was as-

sured by defendant that it was all right,

held, the entire contract was not reduced to

writing and defendant's obligation could

be shown by parol. Beld v. Darst [Mich.]

13 Det. Leg. N. 729, 109 N. W. 275. Contract
for sale of stock of goods contained no pro-
vision as to character or quantity of goods,
nor as to method of carrying on business
after execution of contract and prior to

delivery of stojk. Held, a contemporaneous
oral agreement that goods were first class
and that sales should be only in ordinarj-
course of business up to time of delivery,

could be shown, where seller closed out a
part of the stock sold at reduced prices.

North American Transportation & Trading
Co. V. Samuels [C. C. A.] 146 P. 48. If a
written memorandum confirmatory of a pre-
vious oral agreement does not purport to

recite the whole of "the latter, oral testimony

is admissible to supply omitted covenants

not inconsistent with the writing. De Laval

Separator Co. v. Jelinek [Neb.] 109 N. W.
169. Where written contract for the sale
of lots and erection of buildings was silent
as to the price of the lots and the character
of the buildings, documentary and oral evi-
dence was admissible to supply the omis-
sions. Landvoigt v. Paul, 27 App. D. G.
423.

93. Writing held a mere memorandum of
contract, and oral evidence competent to show
real and entire contract. Avil Printing Co.
V. Kaiser Pub. Co. [Mo. App.i! 89 S. W. 900.
Where the writing does not disclose a com-
plete contract, a part of the contract not
reduced to writing may be shown by parol,
but the written portion must not be con-
tradicted. Clark V. Emery, 58 W. Va. 637.
52 S. B. 770. Memorandum indorsed on proof
of a claim for a cow killed by a locomotive,
signed by plaintiff but not by defendant,
held not to exclude parol proof of settle-
ment made. Keylon v. Missouri, etc., R.
Co., 114 Mo. App. 66, 89 S. W. 337. Instru-
ments in the form of notes which provided
that title and right to possession of the
goods for which the notes were given should
not pass until the notes were paid, held not
to constitute a complete contract so as to
exclude oral evidence of a warranty of the
goods. National Drill & Mfg. Co. v. Maher.
49 Misc. 640, 97 N. Y. S. 1029. Where verbal
contract called for transportation of horses
by special train, and bill of lading did not
mention this, but agent said It was a mere
matter of form and that the shipper would
never hear of' it, the real contract was held
not to have been reduced to writing, and
the parol evidence rule did not apply. South-
ern R. Co. V. Graddy [Ky.] 91 S. W. 1125.

94. Rouseville Borough School Dist. v.

Cornplanter Tp. School Dist., 29 Pa. Super.

Ct. 214. Writing that was intended only as

memorandum for disposition of a suit and
not as a contract, could be explained by
parol to show its intended scope and opera-
tion. Wright V. Anderson, 191 Mass. 148,

77 N. E. 704. Where deed named a consid-
eration of $24,000 for timber land, parol

evidence was admissible to show that $4,000

of that sum was for a contract owned by
the grantee and assigned to the grantor.
Mueller v. Cook, 126 Wis. 504, 105 N. W.
1054.

95. Rock Island Sash & Door Works v.

Moore & Handley Hardware Co^ [Ala.] 41

So. 806.

96. Brosty v. Thompson [Conn.] 64 A. 1.

97. Where parties disagreed as to mean-
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and attending the execution of the writing is admissible,** and acts of the pa;rties

ing of term "without time limit" in con-
tract for shipment of macaroni, and term
was ambiguous, oral evidence was admis-
sible to explain it. ShoU v. Prince Line, 96

N. Y. S. 368. Oral evidence admissible to

explain that "Pt." used after name in draft
meant "president." Griffln v. Erskine [Iowa]
109 N. W. 13. When ambiguity in the terms
of a deed renders the meaning uncertain,
parol evidence of the conditions under which
It was executed and the character and sit-

uation of the property may be considered,
in connection with its terms, in arriving at

the intention of the parties. Clayton v. Gil-

mer County Court, 58 W. Va. 253, 52 S. E.

103. Where contractor agreed to do all the
work on a building that was "properly
brickwork" and these words were not ex-
plained in the specifications, parol evidence
was competent to show what they meant.
Edmonds v. First Nat. Bank [Pa.] 64 A. 671.

Contract employing plaintiff to work min-
ing claims held ambiguous as to the claims
to be worked and those from the net pro-
ceeds of which he w^as to be compensated,
and hence parol evidence was competent to

explain the ambiguity. Lindblom v. Fallot

[C. C. A.] 145 F. 805. Parol eviSence is ad-
missible to explain ambiguous terms in a
contract but not to contradict plain terms.

Licking Rolling Mill Co. v. Synder & Co.

[Ky.] 89 S. W. 249. Where a written order

referred to previous dealings, and was am-
biguous, it was proper to show the previous
dealings of the parties and the surrounding
facts and circumstances in order to aid in

the interpretation of the contract. Weir v.

Long [Ala.] 39 So. 974. A building con-

tract required the contractor to furnish

some material. Evidence that the con-

tractor verbally agreed to furnish the lum-
ber was not objectionable as contradicting

the contract. Gates v. O'Gara [Ala.] 39 So.

729. Where business was continued in firm

name after the death of a partner, and in

course of settlement of partnership affairs, a

deed was taken in the firm name, parol evi-

dence was admissible to show that the heirs

and distributees were the parties intended

to explain the latent ambiguity. Walker v.

Miller, 139 N. C. 448, 52 S. E. 125. Ware-
house receipt for wheat stored, delivered

and accepted as the contract between the

parties, held subject to parol explanation

when it was ambiguous and uncertain in

several respects. Savage v. Salem Mills Co.

[Or.] 85 P. 69. A contract of reinsurance

covered certain wheat while contained in a

"warehouse." The contract was based on

maps and ratebooks In which a distinction

was made between a certain warehouse and
elevator, different rates being charged on

the two. Held, there was a latent ambi-
guity in the contract as to whether it cov-

ered both buildings, explainable by parol.

Fireman's Fund Ins. Co. v. Aachen & M.

Fire Ins. Co. [Cal. App.] 84 P. 253. On a

proposed contract of sale of land was in-

dorsed an agreement to pay the broker a

further commission "at time and place of

passing title to above described property;"

held, oral evidence admissible to show
agreement that broker was to be paid such

commission in case the purchaser whom the

broker was to secure took title. Hancox
v. Appleton, 49 Misc. 110, 96 N. T. S. 1029.
An agreement between two school districts
provided that one of them should have "all
the resources except the contents of the
storeroom" and would "divide the state ap-
propriation pro rata if the appropriation is

for the year 1900-1901." Held, parol evidence
was admissible to show what were the re-
sources spoken of, what were the contents
of the storeroom and what was Intended
by the reference to the state appropriation.
Rouseville Borough School TDist. v. Corn-
planter Tp. School Dist, 29 Pa. Super. Ct.
214.

Contracts held not ambiguous irlthtn thla
rule: A contract for purchase of bicycles
"to be filled by April 1st or as soon as pos-
sible" is not ambiguous. Williams v. G,rid-
ley, 110 App. Div. 525, 96 N. Y. S. 978. Where
words "satisfactory demonstration" used In
contract of agency for sale of automobiles,
were not shown to be equivocal in meaning,
oral evidence of the intention of the parties
in using such words was inadmissible.
Grout V. Moulton [Vt.] 64 A. 453. Extrinsic
evidence inadmissible to show meaning of
words "building" and "machinery" used in
fire policy. Tubbs v. Mechanics' Ins. Co.
[Iowa] 108 N. W. 324. Parol evidence is in-
admissible to show that parties used words
in a sense different from their ordinary
meaning. Oral evidence of meaning of "es-
tate" as used by parties inadmissible. Mor-
rison V. Hazzard [Tex.] 15 Tex. Ct. Rep. 131,
92 S. W. 33.

98. Conversation at time note was made
held competent. Gates v. Morton Hardware
Co. [Ala.] 40 So. 509. Testimony of what
transpired at time of execution of a written
contract is competent. Shreve v. Crosby, 72
N. J. Law, 491, 63 A. 333. Circumstances
leading up to contract and showing consid-
eration may be shown. Hightower v. Ans-
ley [Ga.] 54 S. E. 939. Seller of cattle
agreed to stand loss of cattle en route, and
buyer was to pay for those delivered. Seller
settled with railroad company for cattle
killed en route. Held, evidence of facts sur-
rounding execution of contract of settle-
ment were admissible In action by buyer to
show that he was not bound thereby. Inter-
national & G. N. R. Co. V. Jones [Tex. Civ.

App.] 14 Tex. Ct. Rep. 630, 91 S. W. 611.

Oral evidence of circumstances surrounding
execution of release held admissible to show
intent of parties. El Paso & S. R. Co. v.

Darr [Tex. Civ. App.] 15 Tex. Ct. Rep. 14 5,

93 S. W. 166. Where a deed Is ambiguous
as to whether the sale was intended to be
by acre or In gross, parol evidence of the
situation and circumstances of the parties
at the time of the execution of the deed is

competent, but no evidence that would con-
tradict a written statement as to the quan-
tity conveyed la admissible. Wlnton v. Mc--
Graw [W. Va.] 54 S. B. 506. Circumstances
surrounding making of contract for sale of

second-hand business and good will admissi-
ble to show that sale of established business
was contemplated. Shafer v. Sloan [Cal.

App.] 85 P. 162. Where contract is in writ-
ing oral evidence is competent to show con-
versations prior to and concurrent with the
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tending to show the construction placed by them upon their contract may also be

s^hown."^ ^^Tien the language of a contract is clear and unambiguous/ proof of

custom or usage is inadmissible to give an interpretation to the contract inconsistent

with its lang-uage.^ But a trade usage, not inconsistent with the language used,

may be shown to add an incident to the contract.^

Extrinsic evidence is also competent, when necessary, to identify or locate the

subject-matter of the contract.* Where the description in a deed is uncertain

execution of the contract relating wholly
to the subject-matter and consideration in

order to identify the subject-matter and to

give effect to the contract. Ditchey v. Lee
[Ind.] 73 N. B. 972. By a conveyance oi

land to a city for a s.treet, the city was
bound to macadamize the street within. 2

years. Held, oral evidence was admissible
to show facts surrounding transaction, and
the condition of the parties, to show what
was meant by the words "the street." City
of Versailles v. Brown [Ky.] 96 S. W. 1108.

Where a de-ed conveyed, in addition to tlie

land, "all tenements, hereditaments, privi-

leges, and appurtenances thereunto belong-
ing or therewith used and enjoyed," and it

was admitted that the .right to water from
a certain ditch passed, but there was a dis-

pute as to whether the right to use water
from another also passed, it was held that

the deed was' ambiguous, and evidence of

conversations of tlie parties at the time,

and of prior and subsequent acts and state-

ments of the grantor, was admissible. Fay-
ter V. North [Utah] 83 P. 742. Where lan-

guage of lease was ambiguous as to term,
evidence of attendant circumstances, and
that one party stated what he understood
the "season," covered b'y the lease, to be,

was admissible. Bufflngton v. McNally
[Mass.] 78 N. B. 309.- If written contract is

ambiguous or obscure so that an inspection
of it will not disclose the intention of the
parties, parol evidence of the subject-mat-
ter, relations of the parties, and surround-
ing facts and circumstances is admissible to

aid in the interpretation of the contract.

Jacobs V. Parodi [Pla.] 39 So. 833.

99. Evidence tending to show construc-
tion placed on a contract by a party is not
objectionable as tending to vary or con-
tradict it. Marshall v. Columbia & B. C.

Elec. St. R. Co., 73 S. C. 241, 53 S. E. 417.

Evidence tending to show subsequent recog-

nition of a contract for the sale of stock

by the holder of the stock, including a
written calculation made by him as to the

amount due by a purchaser under a like

contract with another stockholder is ad-
missible to show upon what terms the par-
ties understood the stock was to be sold.

Hightower V. Ansley [Ga.] 54 S. E. 939.

Evidence tending to explain a contract of
shipment, and tending to show that it was
understood by agents of tlie final carrier
handling the shipment, held not objection-
able as varying the terms of the contract.
Southern Kan. R. Co. v. Burgess Co. [Tex.
Civ. App.] 14 Tex. Ct. Rep. 191, 90 S. W.
18'9. Wlnere failure to furnish water was
claimed, and contract did not require plain-

tiff to provide means of conveying water
to premises in question, evidence that fail-

ure to get water was due to failure of de-

fendant's landlord to keep a lateral in good
condition, according to contract between
defendant and his landlord, did not vary or
contradict plaintiff's contract to supply wa-
ter. Gravity Canal Co. v. Sisk [Tex. Civ.
App.] 15 Tex. Ct. Rep. 984, 95 S. W. 724.

1. Held that a "watchman's clause" in
insurance policy did not render it ambigu-
ous, and hence parol evidence to explain
the term was inadmissible. Kentucky Ver-
million Min. & Concentrating Co. v. Norwich
Union Fire Ins. Co. [C. C. A.] 146 F. 695.

2. Savage v. Salem Mills Co. [Or.] 85
P. 69.

3. Where contract of sales agent pro-
vided for compensation by deduction from
price of goods sold him, and did not con-
template sales "by others than such agen.t,
proof of a trade usage whereby an exclusive
agent is paid for all sales in his territory
regardless of who makes the sale, is admis-
sible. Garfield v. Peerless Motor Car Co., 189
Mass. 395, 75 N. E. 695.

4. Parol evidence is admissible to iden-
tify personal property covered by or intend-
ed to be covered by a mortgage. State, v.

Jackson, 128 Iowa, 543, 105 N. W. 51. Oral
evidence for the purpose of locating on the
ground a boundary of land—the street line

—

is not objectionable as contradicting the
deed. Rix v. Smith [Mich.] 13 Det. Leg. N.
508, 108 N. W. 691. Where a policy of Are
insurance did not describe a house either
as occupied or vacant, parol proof that it

was in process of erection and hence not
occupied as a residence did not contradict
the written policy. Harris v. North Ameri-
can Ins. Co., 190 Mass. 361, 77 N. B. 493.
Where location of 2 parcels of land included
in contract of sale was not given, oral evi-
dence was competent to locate them. Mor-
rison V. Hazzard [Tex.] 15 Tex. Ct. Rep. 131,
92 S. W. 33. Where contract to convey
was embodied in letters between the parties,
parol evidence was competent to show
what particular piece of property was meant
by the letters. Warner v. Marshall [Ind.]

75 N. E. 582. Fire policy covered lumber
"in mill buildings, on cars under mill sheds;
and in sheds adjoining said mill building."
Held, parol evidence was admissible to show
the situation of lumber and sheds in order
to determine v.fhat lumber was covered by
the policy. Wolverine Lumber Co. v. Phe-
nix Ins. Co. [Mich.] 13 Det. Leg. N. 642, 108
N. W. 1088. Defendant solicited by letter

a bid for scrap iron not including engines,
generators, valves or piping In a building,
and offered other information if desir-
ed. Plaintiff made an appointment to
meet defendant and find out what he
liad for sale, but later made a bid for "all
the old material you have for sale" in the
building. Held, parol evidence was admia-
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or ambiguous, but is capable of being made certain, extrinsic evidence is competent

for that purpose,^ but if a description is so deficient as to render a deed void, parol

evidence is incompetent to supply the deficiency," since oral evidence cannot be re-

ceived to describe land sold and then to apply the description.^

l?arol evidence is competent to show the actual relation of parties named in

a writing to the contract evidenced by it,' as between the immediate parties thereto.'

It is usually held that a simple receipt is only prima facie evidence of the fact

recited, and is subject to contradiction or explanation by parol,'" though there are

authorities to the contrary.^' But if the writing constitutes or is accompanied by

a contract, the parol evidence rule applies.'^ The recitals of consideration in a

sible to show whether sale Included struc-
tural iron In building. United R. & Blec.
Co. V. Wehr & Co. [Md.] 63 A. 475.

5. Where land was described in contract
of sale as that "north and .west of the
graveyard" parol evidence was admissible
to complete and ilx the description. McFar-
land V. Stanslfer, 36 Ind. App. 486, 76 N. E.
124. Deed in wliich description commenc-
ed, "beginning at a pine on the east side
of Gum Swamp." held sufficiently definite

and certain so that parol proof was com-
petent to aid it. Broadwell v. Morgan [N.

C] 55 S. B. 340. Description of land and
timber In contract of sale held such tha,t it

could be made certain by extrinsl'c evidence,
and hence such evidence was competent to

show the location of the land. Howison v.

Bartlett [Ala.] 40 So. 757. A conflict in a
description in a deed between a call for dis-

tance and a call for a railroad right of way
may be explained by extrinsic evidence.
Couch v. Texas & P. B. Co. [Tex.] 14 Tex.
Ct. Rep. 690, 90 S. W. 860. Where there was
a patent ambiguity in the description in a

deed, parol evidence was held admissible to

show the situation and circumstances to en-
able the court to arrive at the true inten-

tion of the parties. Reynolds v. Lawrence
[Ala.] 40 So. 576.

e. As where description did not refer to

the range or township. Martin v. Kitchen,
195 Mo. 477, 93 S. W. 780.

7. Martin v. Kitchen, 195 Mo. 477, 93 S.

W. 780.

8. Parol evidence is competent to show
true relation of maker of note to transac-
tion. Morgan v. Thompson, 72 N. J. Law,
244. 62 A. 410. W^here husband and wife
signed note and mortgage, parol evidence
was competent to show that she signed only
as surety. Gibson v. Wallace [Ala.] 41 So.

960. Where contract was signed with name
of defendant's husband, parol evidence was
competent to show that she signed the hus-
band's name, and thereafter recognized it

as her own contract. Wuertz v. Braun, 99

N. T. S. 340.

9. Parol evidence is admissible by the
maker of a note, who appears by its terms
to be a principal, to show that he is in fact

a surety, except as against persons who
have acted on . the faith of his apparent
character of principal. National Bank of

Commerce v. Schirm [Cal. App.] 86 P. 981.

As between, the immediate parties to a note

its real character, may always be shown,
as that wife's note was given for the ac-

commodation of her husband. People's Nat.

Bank v. Schepflin [N. J. Law] 62 A. 333. As

between the immediate parties to a promis-
sory note, parol evidence is admissible to
show that the makers thereof, though all
appear to be principal debtors, bear the rela-
tion to each other of principal and surety.
Kaufman v. Barbour [Minn.] 107 N. W. 1128.
As between original parties, oral evidence is

competent to show that some were sure-
ties for others. Western Bank & Trust Co.
V. Gibbs [Tex. Civ. App.] 96 S. W. 947.

10. Jersey Island Dredging Co. v. Whit-
ney [Cal. App.] 86 P. 509; Estate ot Augus-
tus Switzer v. Gertenbach, 122 111. App, 26.
As a" general rule receipts are open to ex-
planation by parol. Murphy v. Black [Ala.]
41 So. 877. Oral evidence is competent to
contradict recitals of bill of lading that
goods were received in good order. Foley v.
Lehigh Valley R, Co., 96 N. Y. S. 182.
Carrier's receipt for goods may be contra-
dieted by showing goods were not in fact
received. Strawn v. Missouri, etc., R. Co.
[Mo. App.] 96 S. "W. 488. An indorsement
of payment on a negotiable instrument is in
the nature of a receipt and not of a con-
tract, and may be contradicted or explain-
ed by parol. McCaffrey v. Burkhardt
[Minn.] 105 N. W. 971. Recital in contract
for work that a certain amount of cash was
paid not conclusive; oral evidence competent
to contradict it. I-Iouse v. Holland [Tex.
Civ. App.] 15 Tex. Ct. Rep. 543, 94 S. W.
153.

11. In the absence of fraud or mistake;
the plain and unambigiious terms of a re-
ceipt cannot be contradicted by parol. Mur-
phy V. Black [Ala.] 41 So. 877. Where a re-
ceipt states on its face what it is for, evi-
dence to show that it was given for a pur-
pose other than that stated is inadmissible.
Holoomb-Lobb Co. v. Kaufman [Ky.] 96 S.

W. 813.

12. Jersey Island Dredging Co. v. Whit-
ney [Cal. App.] 86 P. 509. When a receipt
imports a contract it cannot be explained by
parol. Murphy v. Black [Ala.] 41 So. 877.

Where in addition to being a receipt, a
writing contains evidence of a promise of
sale which would become absolute on per-
formance by the vendee, and no ambiguity
or error was shown, the parol evidence rule
was held to apply. Barfleld v. Saunders, 116
La. 136, 40 So. 593. While a bill of lading
is prima facie evidence of the receipt o£
merchandise and of its condition when re-
ceived, yet as a contract for carrying freight
it cannot be varied by parol. The Presque
Isle, 140 F. 202. A written receipt given
upon the compromise of a disputed claim,
purporting to be in full satisfaction ot the
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eontract, being in the nature of a receipt, are not conclusive; oral evidence is al-

ways competent to show the real consideration,^' at least as between the original

parties.^* The fact that there was^^ or was not^' a consideration may also be

shown by parol. Where a contract for the purchase of two articles names a single

sum as the consideration, the amount to be paid for each may be shown. ^^ A re-

cital of payment of consideration cannot be contradicted for the purpose of impair-

ing the validity or legal effect of the instrument.'-* One cannot, under the guise of

proving the true consideration for a deed, prove an independent oral agreement

which is within the statute of frauds, or which is prior to or contemporaneous with

the written contract.'*

Fraud in the inception of the contract,^" or which induced its execution,^' may

claim, operates as a contract ana cannot
be varied or explained by parol. Bill for

dredging work was disputed and upon a
compromise of it, it was indorsed across the
face, "Paid $650 in full satisfaction of all

claims and guaranteed against liens." This
was held to be a complete, unambiguous
contract, and evidence to explain some of

the Items, and to show a party's under-
standing of it, was incompetent. Jersey Is-

land Dredging Co. v. Whitney [Cal. App.] 86

P. 509. The Supreme court, passing upon
the same Instrument, held that it was prima
facie a release only of claims appearing on
the bill and those prior to the date thereof,

and that parol evidence was admissible to

show circumstances surrounding its execu-
tion, to aid in its interpretation. Jersey
Island Dredging Co. V. Whitney [Cal.> 86 P.

691. Where railroad bonds were deposited
with a person designated by a subcontract-
or as security, and such person executed an
instrument showing the nature of the trans-
action, and advanced money on the bonds,

the Instrument was not a mere receipt and
could not be contradicted by parol. Inter-

urban Const. Co. V. Hayes, 191 Mo. 248, 89

S. W. 927.

13. True consideration of deed may be
shown by parol. Levine v. Carroll, 121 111.

App. 105. Real consideration for contract
for exchange of land held provable by parol
notwithstanding recitals of contract. Tore
V. Meshew [Mich.] 13 Det. Leg. N. 672, 109

N. W. 35. It may be shown by parol that
mortgagee as part consideration for mort-
gage agreed to pay ofe a prior mortgage.
Barton v. Eminence Bldg. & Li. Ass'n [Ky.]

93 S. W. 9. Valuable consideration, in ad-
dition to that expressed in a deed, may be
sliown by parol. Whitman v. Corley, 72 S.

C. 410, 52 S. E. 49. A reservation of the
rents for the current year by the gran-
tor may be shown by parol though
the deed is absolute and contains no
such reservation. Such evidence is com-
petent to show the true consideration.
Applegate v. Kilgore [Tex. Civ. App.]
15 Tex. Ct. Rep. 17, 91 S. W. 238. It is

held that where a chattel mortgage is at-
tacked as fraudulent by a subsequent good
faith purchaser of the mortgaged property.
It is com'petent for the mortgagor to testify

whether the mortgage was without consid-
eration and given to delay or defraud credit-

ors, though his declarations in that respect,

made out of court, might not be competent.
Allen V. Knutson, 96 Minn. 340, 104 N. W.
963.

14. Between the original parties to a bill
or note, the consideration may always be
inquired into. Deming Inv. Co. v. Wallace
[Kan.] 85 F> 139. As between original par-
ties, real consideration for note may be
shown by parol. Morgan v. Thompson, 72
N. J. Law, 244, 62 A. 410. Oral proof that
note was given for purchase price of land
competent. Davis v. Evans l-N. C] 55 S. E.
344. As between the vendor and vendee, the
vendor may show, after vendee is in pos-
session, that the recitals of consideration in
the deed are untrue. Brackett's Adra'r v.
Boreing- [Ky.] 89 S. W. 496. Consideration
of note may be shown by parol though it

was given for purchase money for land. Mc-
Peters v. English [N. C] 64 S. E. 417.

15. Though written contract is silent as
to consideration, parol evidence is admis-
sible to sho-w that there was a consideration.
Delta County v. Blackburn [Tex. Civ. App.]
90 S. W. 902.

16. Parol evidence admissible to show
want of consideration for a writing purport-
ing to be a note, and to prove that the
writing was in fact a will. McCourt v. Pep-
pard, 126 Wis. 326, 105 N. W. 809.

17. Where single written order was for
two vehicles and consideration was stated
in a single sum, oral proof of the price
agreed upon for each was competent. Buck-
eye-Buggy Co, V. Montana Stables [Wash.]
85 P. 1077.

IS. Recital of payment in deed cannot be
contradicted to destroy effect of deed as a
conveyance. Stannard v. Aurora, etc., B.
Co., 220 111. 469, 77 N. B. 254.

19. Proof of oral agreement to pay taxes
excluded. Alsterberg v. Bennett [N. D.] 106
N. W. 49.

20. Fraudulent execution of lease may be
shown bj' parol in action of unlawful de-
tainer. Sass V. Thomas [Ind. T.] 89 S. W.
656. The fraud which opens the door to

parol evidence, in the case of title to realty,

is that which causes error in contracts or

is a fraud on creditors, and which can be
proved only by parol. Barrow v. Grant's
Estate, 116 La. 952, 41 So. 220.

21. F^aud inducing signature of contract
subscribing for stock may be shown by pa-
rol. Metropolitan Lead & Zinc Min. Co. v.

Webster, 193 Mo. 351, 92 S. W. 79. Parol
evidence rule .inapplicable where fraud in-

ducing execution of contract is alleged.
State Life Ins. Co. v. Johnson [Kan.] 85 P.
597. Parol testimony Is competent to prove
fraud and misrepresentation in procuring
execution of note where fraud is pleaded as
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be shown by parol, though the. contract is in writing ; and where it is claimed that

through fraud or mutual mistake the contract as written is not the one actually

made, parol evidence is admissible to show the true contract. ^^

Parol evidence is admissible to show that delivery of a contract was condition-

al,"' and that, by reason of the nonperformance of the condition, the contract never

became operative.^* A condition precedent resting in parol may be shown though

the contract contains other express conditdons.^" Oral evidence is competent to

identify the contract which was in fact executed by the parties,^* or to show that

the contract executed by them has been altered.^'

a defense. Deming Inv. Co. v. Wallace
[Kan.] 85 P. 139. The parol evidence rule

does not apply in an action to cancel notes
for fraudulent representations. Karner v.

Ross [Tex. Civ. App.] 16 Tex. Ct. Rep. 737,,

95 S. W. 46. Oral evidence admissible to

show fraud Inducing a purchase though con-
tract of sale—order for goods—was in writ-

ing. Elgin Jewelry Co. v. Withaup & Co.,

118 Mo. App. 126, 94 S. W. 572. That the

execution of a contract was procured solely

hy a false statement of a nonexistent fact

may be shown; this does not contradict or

vary, but shows no contract was in fact

made. Sheldon Co. v. Harleigh Cemetery
Ass'n [N. J. Law] 62 A. 189. An agreement
to pay for a policy of title insurance is in-

dependent of the consideration to be paid

for the property, and In an action on a

check for the whole amount defendant may
show by parol that by reason of fraud he

was Induced to promise to pay a sum great-

er than the insurance company's charge for

such title Insurance. Alexander v. Vidootz-

ky 49 Misc. 471, 97 N. Y. S. 992. Though
applications for stock in a corporation are

reduced to writing, evidence of fraudulent

representations Inducing the subscription is

admissible. Hinkley v. Sac Oil & Pipe Line

Co [Iowa] 107 N. W. 629. A positive af-

firmation in a deed that a certain quantity

of land is conveyed cannot be contradicted,

but parol evidence is admissible on the is-

sue "whether the affirmation Is a fraudulent

representation and whether the grantee re-

lied on the representation. Winton v. Mc-

Graw [W. Va.] 54 S. B. 506. Representa-

tions by agent selling fruit trees that the

seller desired to set out a sample orchard,

and that this would Involve no expense to

the buyer, who would take his compensa-

tion out of the fourth year's crop, reduced

to writing and placed on the back of the

contract, could be shown by parol to be a

part of the contract, notwithstanding print-

ed provisions that agents had no power to

vary the printed form of contract Boi^-

well & Co. V. Jacobson [Iowa] 106 N. W.

"k Nichols & Shepard Co v. Berning

rinrl Add! 76 N. K. 776. Where it was

claimed that by reason of \^"? a written

contract of sale did not embody the con-

tract as'agreed upon by the Parties, and the

contract was long and involved and the

party sou^t to be bound relied on the other

^nd did n?t read It <=a-fully parol evidence

was admissible to show the true- agree-

ment LIUenthal v. Herren, 42 Wash 209 84

P 829 Oral evidence Is admissible to show

fhflt bv mistake a reservation of the right

tr reconstruct the front of the building

leased was omitted from the written lease
by mistake of the scrivener. Cage v. Pat-
ton [Tex. Civ. App.] 14 Tex. Ct. Rep. 525,
31 S. W. 311. Evidence of a parol agree-
ment is admissible on the issue of mistake,
though the agreement itself would have
been invalid because not in writing. Reed
v. Bank of Ukiah, 148 Cal. 96, 82 P. 845.
.Where the Indorsement of a credit on a
bond was changed to another debt and a
mistake was made in making the change,

'

a correction may be made upon clear proof
of the mistake. Smith v. AHmon [S. C]
54 S. E. 1014.

23. Conditions on which notes and mort-
gage were executed and deed delivered
may be shown by parol, these acts all be-
ing contemporaneous. McCormick v. Mer-
ritt [Iowa] 105 N. W. 428. Oral evidence is

competent to explain the possession of a
written contract, and to prove that Its de-
livery was conditional -^nd not to become
effective until the happening of some other
event, as to show that contract for pur-
chase of books was not to become effective
until approved by school directors. Dodd
V. Kemnitz [Neb.] 104 N. W. 1069. Where
bonds were delivered by attorney to client,
and notes given by client, parol evidence
was competent as between the original par-
ties to prove that notes were only memo-
randa of amount t<J be paid tn case bonds
were sold, and that there was to be no pay-
ment if they were not sold. Hill v. Hall,
191 Mass. 253, 77 N. B. 831. Where one party
sold a partnership interest to another, to-
gether with land and personalty of the part-
nership, in consideration of a deed to be
executed by the purchaser, oral evidence
was admissible to prove the time of deliv-

ery of the deed, and the conditions upon
which delivery was to be made. Schmidt v.

Musson [S. D.] 107 N. W. 367.

24. Golden v. Meier [Wis.] 107 N. W. 27.

25. Written contract contained stipula-

tion that it was not to become operative

until signed by certain number of persons.

Held, a further condition that it should

not operate until one party had obtained

a written contract to furnish certain sup-

plies for the contemplated business was
provable by parol. Golden v. Meier [Wis.]

107 N. W. 27.

26. Parol proof competent to show that

v/'hen defendant executed a contract a
printed slip containing a clause agreed upon
between them had been pinned to the writ-

ing. Barton-Parker Mfg. Co. v. Taylor

[Ark.] 94 S. W. 713.

27. Evidence relied on by B. to sho.w re-

lation of landlord and tenant, in proceed-
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The objects or purposes with which parties executed certain instruments may
be shown by parol, ^* and it is competent to prove a contemporaneous oral agreement

which is being violated by an unauthorized use of the contract ;^^ and to corroborate

proof of such oral agreement, evidence of prior conversations and transactions is

admissible.'" Parol evidence is admissible to show that a deed absolute on its face

is in fact a mortgage.^'^ It is also competent to prove by parol what the real ob-

ject of a mortgage is and that it is given for a purpose not disclosed in the condi-

tion.'^ That a contract is in writing does not exclude parol proof that it is but

a cloak for a usurious transaction.''

Pai-ol evidence is admissible to show a contemporaneous, collateral, and inde-

pendent agreement, omitted from the writing and not inconsistent with its terms ;'*

also to show a subsequent modification of a written contract resting in parol,'^ even

though the original contract was under seal.'° A subsequent modification by a

parol agreement being shown, execution of the contract as modified may also be

shown.'^ Where one party admits that he assumed an obligation not set forth in

the writing, the other may prove that such obligation has not been performed.'*

The parol evidence rule applies only as between parties to the written contract,

and not as between third persons or a party and a third person.'" But where

a person not a party to a written contract bases a claim upon it or upon the relation

Ings to remove A. from such lands, con-
sisted in part of descriptive terms in a prom-
issory note. It was proper for A. to show
by parol that such terms were not in the
note at the time of its execution. Bullard
V. Hudson, 125 Ga. ,393, 54 S. E. 132.

28. Earle v. Owirigs, 72 S. C. 362, 51 S. B.

980.

30. Where lessees claimed exclusive
rig-ht to premises contrary to oral agree-
ment that, if given lease, they would not
make such claim, the oral agreement could

he shown. Phillips Gas & Oil Co. v. Pitts-

burg Plate Glass Co. [Pa.] 62 A. 830.

30. Phillips Gas & Oil Co. v. Pittsburg
Plate Glass Co. [Pa.] 62 A. 830.

31. Alexander v. Cleland [N. M.] 86 P.

425.

S2. Campbell v. Perth Amboy Shipbuild-

ing & Engineering Co. [N. J. Eq.] 62 A. 319.

Where mortgage recites that it is given to

secure a note of even date, parol evidence

is competent to show that it was given

to indemnify the mortgagee to a certain

amount for indorsing notes of the mort-

gagor to a third person, and for assuming
liability for Indebtedness to such third per-

son. Ladd V. Lookout Distilling Co. [Ala.]

40 So. 610. Evidence held admissible to show
that written chattel mortgage was never

to have any effect as a contract. Koehler
& Co. V. Duggan, 49 Misc. 100, 96 N. T. S.

io2r,.

33. Campbell v. Connable, 98 N. T. S. 231.

34. Earle v. Owings, 72 S. C. 362, 51 S.

B. 980. Collateral warranty of machine
provable by parol notwithstanding written

order for machine signed only by defend-
- ants. Louis De Jonge & Co. v. Printz, 49

Misc. 112, 96 N. T. S. 750. An oral agree-

ment to make repairs during the term of

the tenancy (as distinguished from an
agreement to make repairs before the com-
mencement of the term) is not an agree-

ment ' collateral to the written lease, and

may not be shown by parol. Greene v. Ker,
95 N. Y. S. 569.

35. Subsequent oral modification of lease
of theatre whereby lessor promised to pro-
vide additional exits could be shown, when
the matter was not contemplated by parties
when leas^ was made. Taylor v. Finnigan,
189 Mass. 568, 76 N. E. 203. A subsequent
modification of a contract made by acts of
the parties and by mutual consent may be
shown. That a party to a contract went
into possession of premises on November 1
instead of October 1, as provided in the
contract, could be shown, this merely prov-
ing acts under the contract. Margolys v.
MoUenick, 98 N. T. S. 849. A parol agree-
ment, on sufficient consideration, after a
mortgage has been executed and delivered,
extending the time of payment, is valid.
Moody V. Atkins [Ala.] 40 So. 305.

3«. Parol evidence of a subsequent waiv-
er of any of the stipulations of a written
contract, or of a right under such contract,
is admissible, even when such contract is

under seal. Hilton v. Hanson [Me.] 62 A.
797. Subsequent oral agreement may be
shown even though original contract is un-
der seal, where circumstances show that
written contract has been equitably dis-
charged. American Food Co. v. Halstead,
165 Ind. 633, 76 N. B. 251.
. 37. Where lease was verbally altered by
reducing the rent payable in consideration
of lessee's making repairs, and the contract,
so changed, was carried out, the repairs be-
ing made, and reduced amount of rent paid
several months, such facts may be shown.
Snow V. Griesheimer, 220 111. 106, 77 N. B.
110.

38. Pleading admitted obligation and al-
leged performance of it. Williams v. Wal-
den, 124 Ga. 913, 53 S. E. 564.

39. Morgan v. Aldrich [Mo. App.] 91 S.

W. 1024; Shreve v. Crosby, 72 N. J. Law,
491. 63 A. 333.
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created by it, the parol evidence rule applies, and such claim cannot be defeated by

oral evidence of an agreement inconsistent with the writing.'"'

The parol evidence rule does not- exclude oral proof of collateral facts having

no tendency to contradic.'; or vary the terms of the writing,*^ nor does it exclude

oral proof of the contentR of a writing which is collateral to the main issues in the

suit.*^ The true date of an instrument, that of deliver}', may be shown by parol,

to be different from that written in the instrument, unless such date is material

and essential.^' A statement in a contract which forms no part of it, such as an

admission in favor of a third person, may be contradicted by parol.** The existence

of certain relations, though created by instruments in writing, may be shown by

parol.*" Oral evidence is competent to prove that a note was to be paid out of a

certain fund.*"

The parol evidence Fule applies with peculiar force to contracts required by

tha statute of frauds to be in writing,*^ but while a memorandum, to satisfy the

statute, must contain what is necessary to show the contract between the parties,

the property mentioned in it may be ascertained and located by extrinsic evidence.*^

Parol evidence to vary or explain piihlic records.*'^—Public records, required

by law to be kept, cannot be aided or changed by parol/" but ambiguities therein

may be explained by oral evidence."

40. Real estate broker secured a pur-
chaser for land, and written contract was
drawn up between seller and purchaser.
Only a portion of the tract was then con-
veyed, the balance being sold later. In a

suit by the broker for commissions on the

sale of the latter portion, held, the seller

could not show by parol that the parties

agreed that the written contract was to be
effective only as to a portion of the entire

tract. Current v. Muir [Minn.] 108' N. W.
870.

41. A contract of shipment providing- that

horses were not to be transported within
any particular time or in time for any par-

ticular market, is not contradicted by testi-

mony that a sale was lost by reason of a

negligent delay in the sh.pment. Texas &
P. R. Co. V. Stewart [Tex. Civ. App.] 96 S.

W. 106. A contract by heirs of a testator

providing that an executor named in the

will should manage the estate and execute

the powers of an executor is not contra-

dicted by proof of a parol agreement be-

tween the heirs and creditors that lands

should not be sold, but should be leased

and so managed that debts could be paid out

of profits. Mayo v. Mayo [Ark.] 96 S. W.
165. Parol evidence on an issue whether or

not a legacy or devise was intended to

forgive a debt from the legatee or devisee

does not offend against the parol evidence

rule. Bromley, v. Atwood [Ark.] 96 S. W.

«. In an action on a surety's bond, which

did not give the terms of the principal's

contract to insure performance of which the

bond was required, the terms of such con-

tract could be proved by parol to show the

extent and nature of the surety's- liability.

Germania Fire Ins. Co. v. Lange [Mass.]

78 N. E. 746. Evidence of a verbal contract

on which action was based, to furnish cars

and deliver cattle at a certain point within

a given time, was not objectionable as vary-

ing a written contract executed after cattle

were loaded and shipped. Gulf, etc., R. Co.

V. Funk [Tex. Civ. App.] 15 Tex. Ct. Rep.
393. 92 S. W. 1032. Parol evidence is ad-
missible, to show an agreement of sale of
neighboring property when the purpose Is
not to affect title of real estate, but sim-
ply to show value. Louisiana R. & Nav. Co.
V. Morere, 116 La. 997, 41 So. 236.

43. Ehrmann v. Stitzel [Ky.] 90 S. W. 275.
44. Recital in contract for sale of realty,

between vendor and purchaser, that broker
was entitled to $300 as a commission, held
not conclusive. Goodman v. Reinowitz 48
Misc. 404, 95 N. T. S. 534.

45. One in possession of land may testify
that he holds as tenant, though there is a
written lease. Minnesota Debenture Co. v.
Johnson, 96 Minn. 91, 104 N. W. 1149, 107 N
W. 740.

46. Evans v. Freeman [N. C] 54 S. E. 847.
47. Where a mortgage is sought to be

annulled on the ground that the mortgagor
was not the owner of the mortgaged prop-
erty, the issue involves the, title of the
mortgagor and parol evidence Is inadmissi-
ble. Barrow v. Grant's Estate, 116 La. 952,
41 So. 220. Parol evidence is inadmissible
to supply facts omitted from a written con-
traet to sell land which is unambiguous, in
order to make it enforceable. Dillard v.
Sanders [Tex. Civ. App.] 97 S. 'W. 108.

48. Especially where the memorandum
refers to such other evidence. Bowers v.

Ocean Ace. & Guarantee Corp., 110 App.
Div. 691, 97 N. T. S. 486.

49. See 5 C. L. 1328, n. 84.

!iO. When transcript included certificate
of taxation of costs testii.iony that costs
were erroneously taxed is inadmissible.
Clark v. Barber, 21 App. D. C. 274. Oral
evidence inadmissible to show purpose of
assessments different from that declared in

resolutions of board adopted when assess-
ments were levied. Hewel v. Hogan [Cal.

App.] 84 P. 1002. A regular receiver's re-

ceipt and certificate on which a patent is-

sued in due course cannot be contradicted
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Corporate records are not conclusive but may be supplemented or explained

• by parol. ^^

Where calls of a survey give rise to no ambiguity, parol or extrinsic evidence

cannot be resorted to to show the survey to occupy some other position/^ but when
the calls of a survey, on being applied to the ground, develop an inccnsistency in

themselves, extrinsic evidence is competent.^*

§ 6. Hearsay. A. General rides.^^—Unsworn statements, out of court, by

persons not parties to the action, and not in the presence or hearing of a party, are'

inadmissible,^'' and testimony based on hearsay,^' and not on the personal knowledge

or varied by unauthorized entries ana mem-
oranda on the register of sales hook or the
tract book, kept by the local officers of the
United States land office. Foster v. Meyers
[La.] 41 So. 551. Record as made by filing

of affidavit of service of notice to property
owners to redeem from tax sale cannot be
aided by evidence aliunde. Grimes v. Elly-

son [Iowa] 105 N. W. 418. Where records
of county supervisors did not show that oer-

tain supervisors were present but did not
vote at an election, that fact cannot be shown
by parol. Howland v. Prentice [Mich.] 12

Det. Leg. N. 1031, 106 N. W. 1105. Recitals

in record of deed cannot be changed or con-

tradicted by parol, in action where such re-

lief is not asked. Weisiger v. Mills [Ky.]

91 S. "W. 689. Parol evidence is not admissi-

ble against the affirmative showing of the

journals of tlie legislature. Wade v. Atlan-
tic Lumber Co. [Fla.] 41 So. 72.

51. Assessment lists being silent as to

property to which assessments referred, pa-

rol proof was competent to identify such
property. Commonwealth v. American To-
bacco Co. [Ky.] 96 S. W. 466. Where tax

deed and some of the records show a sale

of lot 7 for taxes, and other records show
a sale of lot 8, oral evidence was admissi-

ble to explain the ambiguity in a suit to

quiet title under the deed. McCash v. Pen-
rod [Iowa] 109 N. W. 180. When bailiff's

return to venire is uncertain oral evidence

to aid it is competent, in an action by nim
to recover fees. County of Carroll v. Dur-

ham, 120 111. App. 330.

52. As where minutes were ambiguous.
Rose V. Independent Chevra Kadisho [Pa.]

64 A. 401.
, , „„

53. Warner v. Sapp [Tex. Civ. App.] 97

S. W. 125.

54. Extrinsic evidence held admissible to

explain locality of corner. Warner v. Sapp
[Tex. Civ. App.] 97 S. W. 125.

55. See 5 C. L. 1328.

58. Held Incompetent as Uearsay. Penn-
sylvania Iron Works Co. v. Mackenzie, 190

Mass. 61, 76 N. E. 228. What grantor told

another that he told grantee about a third

person's interest. Allen v. Anderson [Tex.

Civ. App.] 96 S. W. 54. Conversation be-

tween witness and third person with refer-

ence to property in issue in forcible entry
and detainer action. Fowler v. Prichard
[Ala.] 41 So. 667. What plaintiff was told

by her husband and agent as to the trans-

action in issue. Dooly v. Pinson [Ala.]

39 So. 664. Declaration of stranger that

statement made to witness by another was
true. Pegram v. Seaboard Air Line R. Co.,

139 N C. 303, 51 S. E. 975. Declarations of

a third person in the absence of a party
against whom they, are offered. Baker v.
Drake [Ala.] 41 So. 845. In action for libel,
testimony of witness concerning conver-
sations with third persons who had read
the alleged libellous article. Salem News
Pub. Co. V. Caliga [C. C. A.] , 144 F. 965.
In action for slanderous statement made
to a certain person concerning plaintiff,
what such person said to witness concern-
ing plaintiff. Yager v. Bruce [Mo. App.]
93 S. W. 307. In action for injuries to a
shipment of horses, statements made by
m.an on engine to shipper that it was his
first trip over the road. Ft. Worth & D. C.
R. Co. V. Snyder [Tex. Civ. App.] 89 S. W.
1119. Testimony by injured plaintiff that
physician told him he had a certain dis-
ease. Dunphy v. St. Joseph Stock Yards
Co., 118 Mo. App. 506, 95 S. W. 301. In
action for broker's commissions, evidence
concerning what witaess told the purchaser
that seller told him concerning the pur-
chaser's chances of buying the stock. Ross
V. Moskowitz [Tex. Civ. App.] 16 Tex. Ct.
Rep. 381, 95 S. W. 86. Plaintiff's testimony
to statements of third person as to what
he had heard defendant say. Duvall v. Fer-
werda [Mich.] 13 Det. Leg. N. 659, 108 N. W.
1115. Conversation between witness and a
person since deceased "who had been testa-
tor's confidential advisor. Lancaster v. Lan-
caster's Ex'r, 27 Ky. L. R. 1127, 87 S. W.
1137. Statements as to boundary by a per-
son who testified at the trial, and who had
no power to -bind the party against whom
they were offered. Camp v. League [Tex.
Civ. App.] 92 S. W. 1062. In action by wo-
man for Iier own seduction, her testimony
as to defendant's statements to others.
Greenman v. O'Riley [Mich.] 13 Det. Leg.
N. 344, 108 N. W. 421. Evidence that a re-
ceipt, of "wrhich defendant produced a pur-
ported copy, was a copy of a paper shown
an agent of defendant by one who said he
represented plaintiff. Kann v. Weir, 95

N. T. S. 534. What plaintiff said on a for-

mer trial that defendant's agent had told

him as to the cause of delay in delivery of

a telegram. Willis v. Western Union Tel.

Co., 73 S. C. 379, 53 S. E. 639. Statements
of a person who ordered certain coal not
shown to be the agent of defendant, that
the coal was ordered for defendant and an-
other. Williamson Co. v. Cooper, 49 Misc.

551, 98 N. Y. S. 842. In suit to have an
absolute deed from mother to child de-

clared a trust deed in favor of other chil-

dren, declarations of the mother before and
after execution of the deed to show why the
deed was made. Kennedy v. Bates [C. C. A.]
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of the witness,"' or wMcli is' conjectural o^nly/' is also incompetent. Testimony

142 F. 51. Letter to plaintiff by third per-
son not shown to be connected with defend-
ant, purporting to contain a statement of
defendant.

.
Security Trust Co. v. Robb CC.

C. A.] 142 F. 78. In contest for proceeds of

certificate In mutual benefit association, tes-

timony that insured (plaintiff's husband) had
said he had demanded certificate from his

mother, so that he could obtain a new one.

Goston V. Coston [Mich.] 13 Det. Leg. N.
540, 108 N. W. 736. In action by real estate
broker against seller for commission, a
Question whether the purchaser said any-
thing about the commission called for hear-
say. Lewis V. Susmllch [Iowa] 106 N. W.
624. Correspondence between Befcndant and
another to which plaintiff was not a T>arty.

Sunley v. Metropolitan Life Ins. Co. [Iowa]
109 N, W. 463. In action for price of cat-

tle sold at public sale, witness could not
testify to conversation with seller in buy-
er's absence. Austin v. Smith [Iowa] 109

N. W. 289. In action against connecting
carriers for damages for delay in shipment
of cattle, telegrams and letters of plaintiff's

agent were Incompetent to prove market
value of cattle at the time. Missouri, etc.,

R. Co. V. Williams [Tex. Civ. App.] 96 S. W.
10S7. Letter from an agent to his principal,

narrating an interview between the agent

and a third person which took place pre-

viously is inadmissible against the third

person. Inman Bros. v. Dudley & D. Lumber
Co.' [C. C. A.] 146 F. 449. .Statements by
testator's wife as to what testator had said,

were hearsay, and could not be proved by
one who heard her make them. Kelly v.

Kelly [Md.] 63 A. 1082. Declarations of

husband, in wife's absence, asserting title

in himself, held inadmissible against the

wife to show that property belonged to

husband, and that her claim was false.

Maffl v. Stephens [Tex. Civ. App.] 15 Tex.

Ct. Rep. 140, '93 S. "W. 158. Reports of hus-

band to commercial agencies also incompe-

tent. Id. In action for recovery of notes

claimed under a will, a memorandum made
by the surrogate's clerk, on plaintiff's peti-

tion for letters testamentary, was inadmissi-

ble. Twaddell v. Weidler, 109 App. Div. 444,

96 N T S. 90. Declarations of third person

Inadrais'sible to show nature of transac-

tion between plaintiff and another. Smiley

V Hooper [Ala.] 41 So. 660; Eagle Iron Co.

V Baugh [Ala.] 41 So. 663. Statement by

another not In party's presence, or known
by him to have been made, held inadmissi-

ble against him. Reinhardt v. Marks' Adm'r

[Ky ] 93 S. W. 32. In action against two

defendants for conversion, a conversation

between agents of defendants is inadmissi-

ble Trammell v. Guffiey Petroleum Co. [Tex.

Civ. App.] 15 Tex. Ct. Rep.' 492 94 S. W. 104.

In action on check alleged to have been

given in pursuance of contract to dismiss

prosecution against maker's son, evidence

of plaintiff that his attorney told him that

he could do nothing in regard to settling the

criminal case held inadmissible, it not ap-

pearing that statement was made In de-

fendant's presence, or that he knew of It

when check was given. McNeese v. Carver

[Tex. Civ. App.] 13 Tex. Ct. Rep. 820, 89

S. W. 430. Receipt hearsay as to persons

not parties to the transaction recited.
Pritchard v. Hooker, 114 Mo. App. 605, 90
S. W. 415. Statements by plaintiff to her
physician, as to the cause of her injury,
made at a time remote from the time of the
accident, are incompetent. City of Aurora
V. Plummer, 122 111. App. 143. Where prin-
cipal in bond conditioned to construct a
building according to certain plans showed
plans to a surety in the bond his statement
that they were the plans agreed upon was
inadmissible. If made in the owner's ab-
sence. Thompson v. Chaffee [Tex. Civ. App.]
13 Tex. Ct. Rep. 167, 794, 89 S. W. 285. In
action for damages by shipper of hogs, a
notation on the bill of sale, made by the
commission man, showing some of the hogs
had died, was Incompetent. Illinois Cent.
R. Co. V. Holt [Ky,] 92 S. W. 540. Letter
written by a daughter of decedent, not
shown to have been written with his author-
ity or under his direction, held Incompetent
to establish a claim against the estate of
decedent. Hammer v. Crawford [Mo. App.]
93. S. W. 348. Statement by a defendant to
plaintiff when buying goods from him, that
she was not married, held hearsay on issue
of coverture, as to a codefendant, not pres-
ent when statement was made. Sweeney v.

Taylor Bros. [Tex. Civ. App.] 14 Tex. Ct.
Rep, 696, 92 S. W. 442. Testimony of wit-
ness that he had been Interviewed by the
editor of a paper concerning an occurrence
held not to make the newspaper article com-
petent. Southern Pac. Co. v. Cavin [C. C.
A.] 144 F. 348. In an action on a check by an
alleged bona fide holder, statements claimed
to have been made by the original payee
to third persons, not in the presence or
hearing of plaintiff, were inadmissible on
issue of his good faith. Maslon v. Spricker-
hoff, 98 N. T. S. 618. Where issue was
whether certain men performed work on a
mining claim during a certain time, a time
book, purporting to be signed by them, their
signatures not being proved, were inadmis-
sible to prove that the men worked for an-
other company. Matko v. Daley [Ariz.] 85
P. 721. Blue print of water gauge, with
indorsements showing use of it by certain
companies, and a manufacturer's statement
of the advantages of such gauge, held hear-
say and inadmissible to show negligence in

failing to use such a gauge. Norfolk &
W. R. Co. V. Bell, 104 Va. 836, 52 S. B. 700.

A written receipt executed by one not a
party to the action, though an admission
against Interest, is inadmissible unless the
person who executed it Is shown to be dead
or beyond the jurisdlctiori. Walnut Ridge
Mercantile Co. v. Cohn [Ark.] 96 S. W. 413.
Statements In letters of third persons in-
competent to prove that plaintiff got a com-
mission for selling a certain mine, in a suit
on a contract between plaintiff and defend-
ant whereby they agreed to engage In min-
ing deals, sharing profits. Rutan v. Huck
[Utah] 83 P. 833. In an action for criminal
conversation, an alleged confession by the
wife, who was not, of course, a party, pur-
porting to be only a narration of past
events, made out of the presence of plain-
tiff and defendant, and not Binding on
either, was Inadmissible. Kohlhoss v. Mob-
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apparently based on the personal knowledge of the witness'" or based upon

ley, 102 Md. 199, 62 A. 236. The rule ex-
cluding hearsay applies- to affidavits used
upon motions to vacate and set aside judg-
ments, and a statement that heirs had no
actual notice of a judgment is insufficient
for any purpose. Kipp v. Clinger [Minn.]
106 N. W. 108. Held error to permit pro-
ponents to show declarations of testatrix's
husband, who died before her will was made
and from whom she acquired her property,
as to what he intended to do with his prop-
erty, they not having been made in testa-
trix's presence. In re Jones' Dstate [Iowa]
106 N. W. 610.
Statements not autliorized by nor made in

presence of party inadmissible against liliu.

McNeese v. Carver [Tex. Civ. App.] 13 Tex.
Ct. Rep. 820, 89 S. W. 430. Statements not
made in presence of plaintiff inadmissible
against him. Scott v. Llano County Bank
[Tex.] 13 Tex. Ct. Rep. 808, 89 S. W. 749.

Declarations of defendant and another, tes-
tifled to by witness, held hearsay as against
plaintiffs. Lovell & Co. v. Sneed [Ark.]
95 S. W. 157. Evidence of conversation be-
tween a party and a third person held .in-

admissible against the other party, who was
not present at the time. Whitman v, Mc-
Comas [Idaho] 83 P. 604. Conversation be-
tween defendant and third person not prov-
able by plaintiff. Cone v. American Electric
Fuse Co. [Mich.] 13 Det. Leg. N. 637, 108 N.
"W. 991. In will contest, declarations by the
executor and chief legatee, before execution
of the will, that the testator was incompe-
tent, were inadmissible against the other
parties. In re Myer's Will, 184 N. T. 54,

76 N. E. 920. In an attachment suit, when
a person intervened claiming the property,
declarations of intervener's husband, made
in her absence, were inadmissible against
her. Vermillion v. Parsons, 118 Mo. App.
260, 94 S. W. 298. In an action to recover
property wrongfully mortgaged to defend-
ant by plaintiff's husband and his partner,
declarations of the husband, made in tlie

wife's absence, were inadmissible against
her. McQueen v. Bank of Edgemont [S. D.]
107 N. W. 208.

57. Testimony of witness admittedly
based on what another had told him. In re

Dunahugh's Will [Iowa] 107 N. W. 925.

Testimony to cost of repairs by witness
whose knowledge was based wholly on what
he had been told. Byers v. Anderson [Mich.]
12 Det. Leg. N. 971, 106 N. W. 734. That
witness had heard a certain person was
drowned in a certain year. Iberia Cypress
Co. V. Thorgeson, 116 La. 218, 40 So. 682.

That a telegram was sent by a certain per-
son cannot be proved by person receiving
it when knowledge of latter is based wholly
on statements of messenger. Chicago & A.
R. Co. V. Jennings, 217 111. 494, 75 N. B. 560.

Hearsay as to what a person did or did not
claim is incompetent to prove a chain of
title in ejectment. Hoyle v. Mann [Ala.]

41 So. 835. Evidence concerning tlie senti-
ment of the people regarding a conveyance
.^whether it was fraudulent—was hearsay.
Perry v. Pore [Ky.] 90 S. W. 952. In ac-

tion for slander evidence of evil reports
concerning plaintiff current in the neigh-
borhood before the slanderous words were

spoken was hearsay. Overton v. White,
117 Mo. App. 576, 93 S. W. 363. Where plain-
tiff sued for delay In delivery of telegram,
whereby he failed to reach his father's bed-
side before his death, evidence of what
plaintiff had been told, on reaching home,
about his father, was hearsay. Whitten v.
Western Union Tel. Co. [N. C] 54 S. E. 289.
A physician who treated a person just prior
to her death may not in a prosecution for
abortion testify as to what her ailment was
where his opinion is based on the patient's
narration of the history of her complaint.
Stevens v. People, 215 111. 593, 74 N. B. 786.

58. Testlrnpny not based on personal
knowledge. St. Louis S. W. R. Co. v. Irvine
[Tex. Civ. App.] 13 Tex. Ct. Rep. 822, 89
S. W. 428. Statement that agent of corpora-
tion had no authority to em.ploy, based on
information derived from others. Interna-
tional Harvester Co. v. Campbell [Tex. Civ.
App.] 96 S. W. 93. Evidence as to persons
with whom contracts were made not based
on witness' own knowledge. Missouri, etc.,
R. Co. V. Sproles [Tex. Civ. App.] 93 S. W^.
40. Testimony of witness, shown on cross-
examination to be based wholly on what
others had told him. Theodore Land Co. v.
Lyon [Ala.] 41 So. 682. Testimony of wit-
ness as to manner of injury, based wholly
on information given by injured person.
Little Rock, etc., R. Co. v. Cross [Ark.] 93
S. W. 981. Declarations of one having no
connection with property in suit, whose
knowledge was based on information de-
rived from others. Roberts, Long & Co. v.
Ringemann [Ala.] 40 So. 81. Testimony as
to value of cattle based on information
given by cattle raisers in the vicinity. Gulf,
etc.; R. Co. v. Jackson [Tex.] 14 Tex. Ct.
Rep. 100, 89 S. W. 968. A witness cannot
state contents of telegram or market re-
ports relating to market value. Fountain
V. Wabash R. Co., 114 Mo. 676, 90 S. W. 393.
Testimony of insurance agent to existence
of association of companies incompetenU
when his knowledge was based on a cir-
cular letter from his company. Provident
Sav. Life Assur. Soc. v. Whayne's Adm'r
[Ky.] 93 S. W. 1049. No error in striking
testimony concerning headlight by witness
who showed by other testimony that he
could not have seen it. Chicago City R Co.
V. Shaw, 220 111. 532, 77 N. B. 139. In ac-
tion of ejectment, it was not competent for'

plaintiff to state that defendant was in
possession, where his statement was based
wholly on a survey made by third persons.
Ross v. Roy [Ala.] 39 So. 583. Testimony
of sheriff that he did not himself turn over
property to a trustee in .bankruptcy but
that records in the office would show it

was, inadmissible. Goodnough Mercantile
Co. V. Galloway [Or.] 84 P. 1049. In action
for injuries to cattle, an account of the
sales, attached to a deposition of the sales-
man, not testified to by him to be correct
of ills own knowledge, and not used to re-
fresh his memory, was Incompetent. Ft.
Worth & R. G. R. Co. v. Cauble [Tex. Civ.
App.] 16 Tex. Ct. Rep. 93, 91 S. W. 244.
Testimony of car accountant as to composi-
tion and equipment of a freight train was
hearsay, where It was based, not on his per-
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competent entries in books of account"^ is competent, and a -witness may testify to

what he says is his best recollection of a fact.°^ Proof of the fact whether or not

certain declarations were made is not objectionable as hearsay where the truth of

the declarations is not sought to be proved."^

A fact incapable of direct proof may be established by proof of general opinion

in the community/* and proof of the notoriety of a fact in the neighborhood is

competent to show knowledge of such fact."' Custom may be shown by general

reputation.'* A general reputation must be the common report of the communit}-/^

sonal knowledge of that particular train
but on records and reports, and on his
knowledge of such trains in general. Bryce
V. Chicago, etc., R. Co., 129 Iowa, 342, 105
N. W. 497. In a hearing on a remonstrance
against granting a liquor license, a witness
who testifies that petitioners told him they
were freeholders, and that he examined a list

of freeholders prepared by the county clerk,

does not thereby qualify himself to testify

who the freeholders of the village are.

Swihart v. Hansen [Neb.] 107 N. W. 862,

Error to permit party to reproduce contents
and state effect of letters and telegrams re-

ceived by him from his agent, relating to

purchases and sales by the agent. West-
ern Union Tel. Co', v. Bradford [Tex. Civ.

App.] 91 S. "W. 818. Report of flre made by
captain of department wholly from memo-
randum put on slate by another, captain
himself not having been at the flre, held
inadmissible to prove cause of flre. Over v.

Dehne [Ind. App.] 75 N. B: 664. Statement
of witness that his "impression" was that
certain persons did a certain thing held
incompetent. Union Pac. R. Co. v. Connolly
[Neb.] 109 N. W. 368.

59. One who says he does not know the
amount of checks passing through his hands
should not be permitted to estimate tlieir

amount. Haines v. Goodlander [Kan.] 84

P. 986.

GO. Since witness could testify to feeling

between persons from his own observation,

such testimony was not hearsay. Western
Union Tel. Co. v. Bell [Tex. Civ. App.] 13

Tex. Ct. Rep. 968, 90 S. W. 714. Testimony
of witness, as to schedule time of trains,

apparently based on personal knowledge,
was competent. Gulf, etc., R. Co. v. Funk
[Tex. Civ. App.] 15 Tex. Ct. Rep. 393, 92

S. W. 1032. Testimony regarding written

accounts and admissions as to their correct-

ness, given as though from the personal

knowledge of the witness, was not incom-
petent as hearsay. Rouss v. King [S. C]
54 S. E. 615. Where a witness' negative

answer to a question whether an organi-

zation had financial responsibility imports
personal knowledge of the facts, it is com-
petent Harrison Granite Co. v. Pennsyl-
vania R. Co. [Mich.] 13 Det. Leg. N. 631,

108 N. W. 1081. physicians may testify to

objective symptoms observed on an, exam-
ination of the patient, the testimony not in-

volving information based on the patient's

statements. Hughes v. Chicago, etc., R. Co.,

126 Wis. 525, 106 N. W. 526. Physician may
testify to cause of death though not present

when It occurred, when he attended pa-

tient daily during the illness. Chadwick v.

Phoenix Ace. '& Sick Ben. Ass'n [Mich.] 13

Det. Leg. N. 50, 106 N. W. 1122. Husband
j)roperly allowed to testify to work done by

his wife, though he was not present wl?en
she did the work, where from all the cir-
_cumstances it appeared that he knew about
what work she did. Gulf, etc., R. Co. v.
Booth [Tex. Civ. App.] 97 S. W. 128. In
tlie absence of memory, one "who knows tliat,
if an act had been done by him or his de-
partment, it would have been recorded upon
a book or paper which he had at the time
and wfiich he identifies, may testify that he
knows it was not done, from the absence
from the record of any note of it, althougli
this fact does not refresh his memory, and
the record" and this testimony are competent
evidence of tlie fact -that the act was not
performed. Woodward v. Chicago etc., Yl,

Co. [C. C. A.] 14 5 F. 577. /

61. Statement of number of bales of cot-
ton sold by witness to a party admissible
thougli based on book entries made from
tickets written at time of sales and turned
over to buyers. Hubbard City Cotton Oil &
Gin Co. V. Nichols [Tex. Civ. App.] 14 Tex.
Ct. Rep. 1. 89 S. W. 795.

62. Haynes v. Gray & Co. [Ala.] 41 So.
615.

63. Engel v. Conti, 78 *onn. 351, 62 A.
210. Testimony by attorney as to whether
he was instructed to make a demand for
premises did not involve testimony to a con-
versation. McCrum v. McCrum, 36 Ind. App.
636, 76 N. E. 415. Testimony of night fore-
man that he passed over a piece of track
daily and had never heard of a broken wa-
ter main which softened the track was not
hearsay. Kirby Lumber Co. v. Chambers [Tex.
Civ. App.] 14 Tex. Ct. Rep. 913, 95 S. W. 607.

Evidence that other portions of a carload of
grain was sold to purchasers.-who made no
complaint as to quality held not liearsay.
St. Louis, etc., R.. Co. v. Arkansas & T. Grain
Co. [Tex. Civ. App.] 15 Tex. Ct. Rep. 372,

95 S. W. 656. In action to set aside deed
for fraud, where plaintiff said he could not
read, it was proper to ask him who told
him what the effect of the deed was, in

order to show that he acted as poon as in-
formed of the fraud. Hodge v. Hudson, 139
N. G. 358. 51 S. E. 954.

64. What witness afterward 'understood
or heard was the reason why bidders ab-
stained on a judicial sa.le is hearsay; what
was the general understanding at tlie sale

is admissible. King v. Bynum, 137 N. C.

491, 49 S. E. 955.

OJ!. It is admissible to prove general rep-
utation as to ownership of property on an
Issue of waiver of misrepresentations in

relation thereto to prove the knowledge of

an insurance agent who issued a policy on
the property. Continental Ins. Co. v. Cum-
mdngs [Tex. Civ. App.] 16 Tex. Ct. Rep.' 279,

95 S. W. 48.
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and while it may be establislied by the assertion of individuals, such assertion must

be in effect the statement of the reputation."'

Matters of pedigree form an exception "to the general rule excluding hearsay,

reputation or tradition, as proof of a particular fact."* Declarations concerning

such matters are competent when it is shown that the declarant is dead,^" that the

declarations were made in good faith, and ante litem motam,'^ and that declarant

was a member of the family the pedigree of which is sought to be shown,''^ or a

branch thereof.'* Only slight proof of such relationship is required.''* Where the

issue is the hei];ship of a certain person,, relationship of declarant to the person who
died seised need not be shown; it is sufficient if it appears that he was related to

the alleged heir.'° In addition to such declarations, inscriptions and entries pre-

sumptively made with no motive to deceive are competent to prove matters of

pedigree and family history.'" Thus, inscriptions on tombstones," entries in church

records'' and in a family Bible," are competent. But Bible entries are competent

only when they are original entries made in a Bible that contains a history of the

facts about which they purport to speak.'" Eecitals of pedigree in ancient deeds

66* Wall V. Melton [Tex. Civ.. App.] 16

Tex. Ct. Rep. 112, 94 S. "W. 358.

67. Blaiid v. Beasley, 140 N. C. 628, 53 S.

E. 443.
68. Testimony "as to "what people said"

about a boundary, held Incompetent, had
heard only one person speak of It, and that
person was alive and testified at the trial.

Bland v. Beasley, 140 N. C. 628, 53 S. E. 443.

69. Owing to Impossibility of proving
such matters by evidence of a different kind.

Layton v. Kraft, 98 N. T. S. 72. Hearsay Is

admissible to prove pedigree, owing to the

great difficulty of proving the fact or de-

gree of kinship. Rollins v. Atlantic City R.

Co. [N. J. Law] 62 A. 929.

70. In re McClellan's Estate [S. D.] 107

N "W. 681; Overby v. Johnston [Tex. Civ.

App.] 15 Tex. Ct. Rep. 766, 94 S. W. 131;

Layton v. Kraft, 98 N. T. S. 72; Rollins v.

Atlantic City R. Co. [N. J. Law] 62 A. 929.

71. In re McClellan's Estate [S. D.] 107

N. W. 631; Rollins v. Atlantic City R. Co.

[N J. Law] 62 A. 929; Overby v. Johnston
[Tex. Civ. App.] 15 T6x. Ct. Rep. 766, 94

S. "W. 131. Declarations of a witness held

incompetent because based on declarations

of a deceased person at a time when he
was interested or after a controversy had
arisen. Kirby v. Booz [Tex. Civ. App.] 14

Tex. Ct. Rep. 498, 91 S. "W. 642. Declarations

contained in deposition in another suit (de-

clarant having since died) held incompetent

because subsequent to the time when the

controversy to which they related had
arisen. Id.

73. Overby v. Johnston [Tex. Civ. App.]
15 Tex. Ct.'Rep. 766, 94 S. "W. 131; Layton v.

Kraft, 98 N. Y. S. 72. The ground on which
hearsay evidence is allowed to prove pedi-

gree is the interest of declarant in the per-

son from whom the descent is made out and
his consequent Interest in knowing the con-
nection of the family. Hence an attorney

who knows personally but one member of a

family and who is not related to the family

cannot testify as to Its pedigree. Scott v.

Herrell, 27 App. D. C. 395.

73. Relation by blood or affinity to some
branch of family is sufficient. Rollins v.

Atlantic City R. Co. [N. J. Law] 62 A. 929.

74. Since that fact may be as difficult to
prove as the very fact in controversy. Lay-
ton V. Kraft, 98 N. Y. S. 72. Evidence "of

witness who knew members of the family
and had heard them discuss family rela-
tions held sufficient to show declarant's re-
lation. Id.

75. Overby v. Johnston [Tex. Civ. App.]
15 Tex. Ct. Rep. 766, 94 S. W. 131.

76. Inscriptions on tombstones, a pedi-
gree hung up in a family mansion, entries
in a family Bible, and recitals in deeds have
been held- competent. See cases cited in
Layton v. Kraft, 98 N. Y. S. 72.

77. Layton v. Kraft, 98 N. 7. S. 72.
78. Records of Collegiate Reformed

Church (first established on Manhattan
Island in 1628) held competent, where it

appeared that records of births, bap-
tisms, and marriages were first supplied
by pastors of various congregations,
and were then placed on record "by a clerk
of the corporation; the entries in ques-
tion were not proved to be in the hand-
writing of the clerk acting as such at the
time nor was the Identity of such clerk
shown, but the records were offered as
church records, by the clerk, who received
them from his predecessor. No rule of the
.church requiring such records to be kept
was shown. Layton v. Kraft, 98 N. Y. S. 72.

Church records showing certain births, bap-
tisms, marriages and deaths held competent
on issues of pedigree. Id. That the name
of a person mentioned was spelled differ-
ently in different places in the records held
not to render them incompetent. Id.

79. Entries in a family Bible stating th,3

fact and date of the birth, marriage, or
death of a child or other relative are com-
petent evidence as declarations of the person
by whom they were made and may be ad-
mitted though the person who made them
is dead. Bryant v. McKinney [Ky.] 96 S. W.
809. Where prosecutrix In rape case had
been-brought up In her grandfather's home,
the family Bible of her grandparents, in
which births were recorded, was competent
evidence of the age of prosecutrix, her birth
having been recorded there. State v. Hazlett
[N. D.] 105 N. W. 617.



7 Cur. Law. EVIDENCE § 6A, 1553

arp evidence of the facts recited, even as against strangers" if the deed was made
by one related to a branch of the family which the pedigree concerns,'^ or if such

recital is supported by other facts not inconsistent therewith, and which render

credible the truth of the fact recited.'* In questions of race ancestry, general or

common reputation is received under certain conditions,** and may in such cases

be established not only by oral expression but by proof of the manner in which the

person in question was lieated and received by his neighbors and the community

generally.'" The weight to be given hearsay evidence admitted to prove matters of

pedigree depends upon the facts surrounding each particular case.'® The evidence

of a witness whose knowledge with reference to the subject is derived from an

intimate acquaintance with the family is admissible as to such facts of family

liistory as marriage, kinship, name, and death."

In some states, under some restrictions, hearsay evidence and common reputar

tion are admissible, from the necessity of the case, on questions of private boxm-

daries." To be competent for this purpose, the common reputation should have

its origiu at a time comparatively remote and always ante litem motam.'" Further-

more, it should attach itself to some monument of boundary or natural object, or be

fortified by evidence of occupation and acquiescence tending to give the land some

fixed and definite location.*"

Market reports in journals such as the commercial world rely upon, are com-

petent evidence of the state of the market. °^

80. Entry of fact and date of birth, trans-

ferred from Bible where It was originally-

made, to the fly leaf of another, and placed

by Itself, and not on the page where other
facts of family history were recorded, was
Inadmissible. Bryant v. McKinney [Ky.]
96 S. W. 809.

81. Recitals in a deed nearly 60 years old,

as to the pedigree of the grantors, are evi-

dence against strangers. "Webb v. Rltter

[W. Va.] 54 S. E. 484. An ancient deed,

rriade by a commissioner to the heirs of a
deceased purchaser of land, under an order
of sale In a proceeding to sell it as for-

feited for nonpayment of taxes, reciting the

death of the purchaser, and inheritance by
the grantees, is evidence of the facts recited,

against strangers. Id.

82. Rollins V. Atlantic City R, Co. [N. J.

Law] 62 A. 929. Declaration of grantor in

a deed In a chain of title that he was sole

heir of a, former owner held Incompetent as

proof of the fact, where declarant was not

shown by other proof to be a member of

the family. Lowenfeld v. Ditchett, 99 N. Y.

S. 724.

S3. Rollins V. Atlantic City R. Co. [N. J.

Law] 62 A. 929. Though deed was not made
by one related to family, where there was
long possession consistent with the fact re-

cited, and no persons had claimed title ad-

versely to such recital, and the deed had
been on record for a long time, and grants

had been repeatedly made by its grantees

and by successors In title without queslon.

Its recitals were held evidence of facts re-

cited. Id.
, , .,

,

84. As on issue whether certain children

were of pure white or of mixed blood. Gilll-

and V. Buncombe County Committee [N. C]
64 S. E. 413.

85. On issue whether ancestor of certain

children was of pure or mixed blood (negro)

7 Curr. L.—98.

it was competentto show by one who knew
and lived near him, that he was allowed
to vote at a time when negroes could not
vote. Gilliand v. Buncombe County Com-
mittee [N. C] 54 S, E. 413.

86. Layton v. Kraft, 98 N. T. S. 72.

87. Witness whose wife was half sister
of wife of deceased, and an Intimate family
friend, competent to testify to relationship
and heirship of certain persons. Hoyt v.
liightbody [Minn.] 108 n; W. 843. Declara-
tions of witness concerning pedigree of a
person, based on Information received from
his mother -and aunt and father, held com-
petent. Kirby v. Booz [Tex. Civ. App.] 14
Tex. Ct. Rep. 498, 91 S. W. 642^

88. Bland v. Beasley, 140 N. C. 628, 53

S. E. 443. Evidence of general repute and
recognition of the location of a bpundary
line is admissible. Goodson v. Fitzgerald
[Tex. Civ. App.] 14 Tex. Ct. Rep. 424, 90

S. W. 898. On the issue of the location of a
dividing line between two owners, evidence
as to the recognition of a certain corner
as the true corner by adjoining landowners
was properly excluded, where it did not
appear who the landowners referred to were,
nor whether they were landowners at the
time they recognized the corner, nor at
what time they recognized it. Hix v. Gulley,
124 Ga. 547, 52 S. E. 890.

89. Common reputation originating in a
survey 17 years before held not sufficiently

remote. Bland v. Beasley, 140 N. C. 628, 53

S. E. 443.

90. Reputation as to boundary line in-

admissible because not conforming to re-

strictions above. Bland v. Beasley, 140 N. C.

628, 53 S. B. 443.

91. Chicago, etc., B. Co. v. Todd [Neb.]

105 N. W. 83. Market price of flour as pub-

lished in daily newspaper competent. Trl-
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Census reports are competent to prove facts of a public nature but not private

matters.'^ A census list is incompetent without proof that it comes from- the proper

custody, was properly made, and was based on reliable information."^

(§6) B. Res gestae."^—Contemporaneous, or nearly contemporaneous acts

or declarations, explanatory of the act, transaction, or condition which is the subject

of controversy, and growing naturally therefrom, are admissible as a.part thereof.'"

state Milling Co. V. Breisoh [Mich.] 13 Det.
Leg. N. 478, 108 N. W. 657.

92. Not competent to show that a certain
person was not in esse at a certain time.
Campbell v. Bverhart, 139 N. C. 503, 62 S.

B. 201.

9,3. Census list found in clerk's office held
inadmissible. Campbell v. Everhart, 139 N.

C. 503, 52 S. E. 201.

94. See 5 C. L. 1332.

95. The statement of one In a position
to know at the time of an act or near there-
to, spontaneously made without design, that-

characterizes and explains the act, is ad-
missible. City of Austin v. Nuchols [Tex,
Civ. App.] 15 Tex. Ct. Rep. 156, 94 S. W. 336;

Gulf, etc., R. Co. V. Batte [Tex. Civ. App.]
15 Tex. Ct. Rep. 581, 94 S. W. 345. Words
accompanying conduct can always be put in

evidence where the nature and signifloance
of such conduct is in controversy, and it is

of an equivocal character which these words
tend to explain. Engel v. Conti, 78 Conn.
351, 62 A, 210. In suit for alienation of
affections of plaintiff's wife, it became ma-
terial whether wife sought to renew mari-
tal relations with her husband when they
spent a night In the same room, after a
separation of some months. Held, husband
could testify as to what was said by them,
to show the character and meaning of their

meeting? Id. Whenever the intention is of

itself a distinct and material fact in a chain
of circumstances it may be proved by con-
temporaneous oral or written declarations
of the party. Declarations of party that he
intended to take a certain boat competent
in proving his death, the boat having gone
down. The San Rafael [C. C. A.] 141 P. 270.

When it is material to prove the state of a
person's mind, or his Intentions, his declara-
tions are competent. Declarations of one
exercising rights of ownership in priority of

water right held competent to show he had
no intention to abandon. Central Trust Co.

V. Culver [Colo.] 83 P. 1064. What plaintiff

said at the time a deed was handed to him,
held admissible to show his intention and
as part of the res gestae, even though the

grantor was not present. Renshaw v. Dig-
nan, 128 Iowa 722, 105 N. W. 209. In ac-

tion for Injuries to engineer, evidence of

station agent as to his Instructions from
train dispatcher which he transmitted to

engineer, was not hearsay. Galveston, etc.,

R. Co. V. Pitzpatrick [Tex. Civ. App.] 14

Tex. Ct. Rep. 790, 91 S. W. 355. Memoranda,
contemporaneous with the making of a con-
tract, and made In the presence of both
parties, are admissible as part of the res

gestae. Rogers v. Krumrel [Mich.] 12 Det.

Leg. N. 890,' 106 N. W. 279. In an action for
alienation of the husband's affections,

against the husband's father, evidence of

declarations of the husband to the wife on
Informing her that hl« father desired a sep-

aration, and the husband's action and man-
ner at the time, indicating his love for her,
and his sorrow at his father's acts, was ad-
missible as part of the res gestae. Hard-
wick V. Hardwiok [Iowa] 106 N. W. 639.
Where person In vehicle was killed" in a
collision at a railway crossing, declarations
of the person who was driving deceased,
2 or 3 minutes aftfer the accident, regarding
their acts just before the collision, were
admissible. Louisville & N. R. Co. v. Mol-
loy's Adm'x [Ky.] 91 S. W. 685. In action
for Injuries by steam from locomotive, testi-
mony that witness went around the engine
about two minutes after he heard the blowing
off of steam, and heard a man on the engine
say, "Those women out there claim to be
scalded," held competent as a part of the
res gestae. Gulf, etc., R. Co. v. Tullis'[Tex.
Civ. App.] 14 Tex. Ct. Rep. 478, 91 S. W. 317.
Declarations of a grantor relative to boun-
daries, contemporaneous with the making
of a deed, and made for the purpose of set-
tliijg the street boundary, are admissible.
RIx V. Smith [Mich.] 13 Det. Leg. N. 508,
108 N. W. 691. Motorman's reply to by-
stander who tried to warn and stop him,
held admissible as a part of the res gestae,
where the collision occurred Immediately
afterwards. Chicago City R. Co. v. Mc-
Donough [111.] 77 N. B. 577. In describing
conditions which caused delay in building
operations the words, "Can't I start?" used
over telephone by contractor at the time he
was endeavoring to complete his Job, were
held admissible as a part of the res gestae.
Fitzgerald v. Benner, 219 111 485, 76 N. E.
709. Where section hand was struck by a
train while working on the track, his ques-
tion "What hit me?" on regaining conscious-
ness was competent. Mills v. Missouri Pac.
R. Co. [Mo.] 94 S. W. 973. What was said
by parties who delivered trees for shipment
to drivers, and statements of drivers, held
admissible as res gestae on issue of agency
of drivers. Pacific Bxp. Co. v. Needham
[Tex. Civ. App.] 15 Tex. Ct. Rep. 889, 94

S. W. 1070. On issue of origin of fire

claimed to have been negligently set by
defendant's employes, statements by em-
ployes while the fire was raging and while
one of them was trying to protect a derrick
from it, were competent. ParafHne Oil Co.
v. Berry [Tex. Civ. App.] 15 Tex. Ct. Rep.
715, 93 S. W. 1089. Language of an agent
of a telegraph company In refusing to send
a telegram is admissible on the question
of motive actuating the refusal. Western
Union Tel. Co. v. Simmons [Tex. Civ. App.]
15 Tex. Ct. Rep. 349, 93 S. W. 686. Declara-
tions of donor subsequent to gifts to chil-

dren are inadmissible to sho"w they were
advancements; but declarations contempo-
raneous with the gifts, or against the do-
nor's interest, explaining the nature of the
acts, are admissible to show that they were
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It is not essential that a statement or admission should be exactly coincident with
the act, if it arises naturally therefrom and tends to characterize or explain it.°'

advancements. Hni's Guardian v. Hill [Ky.]
92 S. W. 924. Letter identified as a part of
negotiations leading up to sale of cotton,
held admissible as res gestae, In action for
breach of the contract. Walnut Kidgo Mer-
cantile Co. V. Cohn [Ark.] 96 S. W. 413.
In action to recover proceeds of drafts pur-
porting to have been drawn by plaintiff's
Dank on another bank, the monthly state-
ment rendered to plaintiff by Srawee, show-
ing amounts of drafts and dates of pay-
ment, was not hearsay, being between the
parties to the suit. Clifford Banking Co. v.
Donovan Commission Co., 195 Mo. 262, 94 S.
W. 527. In action for killing hog by street
car, evidence that motorman said at the
time that the "hog jumped on the track
right in front of the car" was admissible.
Little Rock R. & Elec. Co. v. Newman [Ark.]
92 S. "W. 864. "Where cause of delay was in
issue in action on building contract, state-
ments by workmen, contemporaneous with
acts of interference by owner, testified to,

were competent. Neblett v. McGraw [Tex.
Civ. App.] 14 Tex. Ct. Rep. 496, 91 S. W.
309. In a claim and delivery action to
recover a wagon and mules seized by a
constable, because, being used to haul liq-
uors, a bill by the wholesale dealer pur-
porting to snow that the liquor was bought
-for personal use was admissible as part of
the res gestae. Jaro v. Holstein, 73 S. C.
Ill, 52 S. E. 870. In an action for damages
by a passenger for insults offered - by an
attendant in a station, an exclamation of
one of plaintiff's children. In whose pres-
ence the Insults were offered, that they
should leave the 'depot, was adnjissible as a
part of the res gestae. Gulf, etc., R. Co. v.

Luther [Tex. Civ. App.] 14 Tex. Ct. Rep. 195,

90 S. W. 44. In action for delay in trans-
portation of cattle a telegram sent by a
local agent at one point on the line to the
dispatcher, acted on by a yardmaster who
had authority to do so, was competent as a
part of the res gestae, though the one who
sent it had no authority. Texas & P. R. Co.
V. Scoggin [Tex. Civ. App.] 14, Tex. Ct. Rep.
297, 90 S. W. 521. In action for delay in

transporting cattle, caused by overloading
train, a declaration of the conductor, when
the train was stalled, that he was overload-
ed, was competent as a part of the res
gestae. Missouri, etc., R. Co. v. Stanfleld
Bros. [Tex. Civ. App.] 14 Tex. Ct. Rep. 301,

90 S. W. 517. Where deceased was killed
by electric current in wires in his house,
his statement just before the accident, as
the switch was being turned off, in answer
to his wife's warning to be careful, that
there was no danger, was admissible as res

gestae. Witmer v. Buffalo &' N. F. Elec.
Light, & Power Co., 98 N. Y. S. 781. Where
issue was ownership of notes which de-
fendant claimed to have received from plain-
tiff's brother, testimony as to what occurred
when there was an attempt to execute a
power of attorney was admissible as res

gestae when it appeared that the bill of

sale in question was afterwards executed
on the statement of the brother that it was
the same paper which was discussed with

|

witness at the time. Twaddell v. Weidler,
109 App. Div. 444, 96 N. Y. S. 90. Declara-
tions of a grantor made contemporaneously
with the signing and acknowledgment of
a deed and explanatory of the subsequent
act of the grantor in having the deed spread
on the records are competent on the dis-
puted question of delivery. Napier v. Elliott
[Ala.] 40 So. 752.

Held incompetent as res gestae i In action
for death of brakeman testimony that wit-
ness saw the train running fast on the morn-
ing in question, held inadmissible as a part
of the res gestae, where it did not appear
that the fact testified to was contemporane-
ous with the accident. Norfolk & W. R. Co.
v. Gesswine [C. C. A.] 144 F. 56. Where
issue was whether policeman had been in-
jured while in performance of duties, the
policeman's statements as to what was the
matter made to one who had heard a police-
man's whistle and had gone toward the place
where it sounded and on the way saw some
men running away, and then came up to the
policeman, who was being supported by two
men, and was holding his side, held in-
competent. Murphy v. Police Pension Fund
Com'rs [Cal. App.] 83 P. 577. Where the
method of vilo3'"iiii& telephone poles was
changed after an accident, the change could
not be proved as a part of the res gestae.
Fitter v. Iowa Tel. Co., 129 Iowa, 610, 106
N. W. 7. Declarations of person in an
answer filed in a former action that he was
non compos mentis inadmissible, such decla-
rations not being spontaneous. Ames v.

Ames [Neb.] 106 N. W. 584. In an action for
malicious prosecution, a private interview
between plaintiff and his counsel at the time
plaintiff had been charged with embezzle-
ment, showing the theory of his defense to
the charge, was not a part of the res gestae.
Singer Mfg. Co. V. Bryant [Va.] 54 S. E.
320. Where, at time a will was being drawn,
testator's wife ran to another room for
water, for him, and said, while out of his
presence, that she was afraid he would die
before the business was finished, her state-
ment was not a part of the res gestae. In
re Murray's Will [N. C] 54 S. E. 435. Decla-
rations of a decedent that she did not want
a person to have her money and that he was
after it Inadmissible as res gestae in suit
between such person, claiming as transferee,
and the administrator of the decedent,
where the declarations were not made at or
near the time of the making of the alleged
contract. Drefahl v. Security Sav. Bank
i[Iowa] 107 N. W. 179. In action for ejection
of passenger from street car evidence of the
conductor's rude manner toward other pas-
sengers, after he had ejected plaintiff, was
inadmissible as a part of the res gestae.
Dobbins v. Little Rock R. & Elec. Co. [Ark.]
95 S. W. 794.

06. Statements of agent inspecting electri-

cal apparatus after an accident held com-
petent. City of Austin v. Nuohols [Tex. Civ.

App.] 15 Tex. Ct. Rep. 156, 94 S. W. 336.

A declaration, to. be a part of the res gestae,
need not necessarily be coincident iif point
of time with the main fact proved. City of
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But statements subsequent to the transaction in issue, which do not form a part

thereof, but are in effect only narrative of past events, are incompetent.*'' Declara-

tions of bystanders or spectators are competent only when intimately connected with

the transaction."*

Lexington v. Fleharty tNeb.] 104 N. W. 1056.

It is enough that the two are so clearly
connected that the declaration can be said

to be a spontaneous expression of the fact

or condition. Testlmory of witness that

he asked person injured, after he got up, if

he was hurt, and that he said he was, was
competent, id. In a personal injury action,

proof that plaintiff was taken to a train and
carried to a station immediately after he
was Injured was admissible as a part of

the res gestae. Houston, etc., R. Co. v.

O'Donnell [Tex. Civ. App.] 90 S. W. 886.

Statements to physician by injured person,
'two days after Injury and a month before
suit to enable physician to treat injured
person held competent. Orlando v. Syracuse
Rapid Transit R. Co., 109 App. Div. 356, 95

N. T. S. 898. Statement by motorman to

conductor, just after a collision, that brakes
failed him on account of a wet rail made
in the presence of all parties concerned
held admissible. Cincinnati, etc., R. Co. v.

Stable [Ind. App.] 76 N. E. 551. Statement
of a foreman after accident, as soon as in-

jured man became quiet, that accident -would
not have happened if a cleaver for which
he had asked had been furnished, was ad-
missible. Toung V. Seaboard Air Line R.
Co. [S. C] 55 S. E. 225. Statement of in-

jured person (who afterwards died) shortly
after he was knocked from a car, and while
he was staggering along the track, as to

how he was knocked off the car, held ad-
missible as a part of the res gestae. South-
ern R. Co. V. Brown [Ga.] 54 S. E. 911.

In action on accident policy, statements of

deceased to a doctor, one hour after the
accident, tending to show^ how the accident
occurred, held admissible as res gestae,
where injured man was badly mangled, a,nd

died within 36 hours. Starr v. Aetna Life
Ins. Co., 41 Wash. 199, 83 P. 113.

97. Statement of foreman as to what
he had done, made a half hour or an
hour after an injury to an employe,
was inadmissible against the master. Mar-
tin V. South Covington, etc., R. Co.

[Ky.] 92 S. W. 571. Declarations of motor-
man after car had killed dog inadmissible
in action for damages. Wallace v. North
Alabama Traction Co. [Ala.] 40 So. 89.

An alleged statement of a person that he
was going to cause all the trouble possible

to defendant made a month after the trouble
at issue and not connected with an act of

the speaker in issue, held inadmissible.
Warren Live Stock Co. v. Parr [C. C. A.]
142 F'. 116. In action for death of a servant,
a statement made by the president of the
defendant company while talking with rela-
tives of deceased some days after the death,
that It was the company's intention to have
the current off, was inadmissible as a part
of the res gestae, being merely a narrative
of a past event. Zentner v. Oshkosh Gas
Ligh4 Co., 126 Wis. 196, 105 N. W. 911. In
action for damages by Are alleged to have
been negligently started by defendant's em-
ployes, evidence of declarations of employes

4 or 5 days after the Are that they set fire

to grass to protect an oil tank from acci-
dental Are, was Inadmissible. Parafflne . Oil
Co. V. Berry [Tex. Civ. App.] 16 Tex. Ct.
Rep. 715, 93 S. W. 1089. In action to re-
cover for animal killed by train, statements
made by section boss to wltnes^, after the
accident, as to the place where it occurred
and what the section crew did after the
animal had been struck, were not admissible
as res gestae. Poindexter & O. Live Stock
Co. V. Oregon Short Line R. Co. [Mont.] 83
P. 886. In action against newspaper for libel
subsequent de'clarations of reporter who
wrote the article were Incompetent. Ameri-
can Pub. Co. V. Gamble, 115 Tenn. 663, 90 S.

W. 1005. Declarations of the principal that
a debt was secured by a guaranty, made
after the debt was Incurred, held Incompe-
tent against the guarantor. Opet v. Denzer
[Tex. Civ. App.] 16 Tex. Ct. Rep. 118, 93
S. W. 527. Statement of engineer, 20 to 45
minutes after coUisicn of two engines, "Look
what I have done through my own care-
lessness," inadmissible. Southern Ind. R.
Co. V. Osborn [Ind. App.] 78 N. B. 248.
Narrative statement by plaintiff, as to how
she was injured, made some minutes after
the transaction was over, and after she had
walked 200 or 300 yards away, to her In-
tended' destination, was not admissible aa
a part of the res gestae. McBride v. Georgia
R. & Elec. Co., 125 Ga. 515, 54 S. B. 674. In
an- action to recover for Injuries received
from the iJlte of a horse,' the declarations
of a person purporting to be the driver, to
the effect that the horse had bitten other
persons, were inadmissible as part of the
res gestae, where declarant was not present
when the biting occurred and made the
statement after plaintiff had returned' from a
hospital where he had his wound dressed.
Quigley v. Adams Exp. Co., 27 Pa. Super. Ct.
116.
98. In action for Injuries, exclamation of

bystander at time of accident, that "the
hook hit him" Iield admissible. Johnson
V. St. Paul & W. Coal Co., 126 Wis. 492, 105
N. W. 1048. In an action for wrongful
treatment of plaintiff's invalid daughter,
evidence that -while she was being taken
care of by the carrier's servants, a bystander
stepped up and told them not to put her
in the baggage car, was admissible as a
part of the res gestae. Gulf, etc., R. Co. v.

Coopwood [Tex. Civ. App.] 96 S. W. 102.

On issue whether conductor had knowledge
of dangerous situation of a brakeman, the
acts and statements of persons on the oar
in the conductor's presence and hearing,
were admissible as part of the res gestae.
Dale V. Colfax Consol. Coal Co. [Iowa] 107
N. W. 1096. In forcible entry and detainer
action, declarations of a witness who came
en the property after others had entered,
and who did not have any Interest therein,
were iuadnilssible as a part of the res
gestae. Fowler v. Prichard [Ala.] 41 So.
667. In action for ejection of a passenger,
where conductor was present and observed
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Complaints or natural expressions of present existing pain or suffering" or

other natural expressions of an existing bodily or mental condition^ may be shown

under the res gestae rule. Statements by an injured person to an attending physi-

cian, merely descriptive of the patient's present physical condition, are competent,^

unless it appears that they were made for the purpose of providing evidence to

support a claim for damages.'

In regard to declarations of persons in possession of property* there is some

difference of opinion. It is held by some courts that declarations made by a party

while in actual possession of property, asserting title in himself, are admissible in

evidence as a part of the res gestae, explanatory of the possession;^ but this doc-

plaintlfE's conduct, evidence of what other
passengers said to him, and that they asked
him to remove the passenger, was incom-
petent as res g-estae, and also because con-
sisting of their opinions. Nashville, etc., R.
Co. V. Moore t-A-la.] 41 So. 984. A' mere ex-
pression -of opinion as to the origin of a
fire which destroyed a car, entertained by
one not shown to have any knowledge or

means of knowledge upon the subject, and
made at a later time and a different place
although the Are was still burning, can-
not be regarded as one of those "undesigned
incidents of the litigated act which are ad-
missible when Illustrative of such act."

Trexler v. Baltimore & O. R. Co., 28 Pa.
Super. Ct. 198. Expressions or exclamations
do not become a part of the res gestae un-
less they were automatic and involuntary,
and Involved no Intellectual processes or

matter of inference or education; aiid an ex-
clamation by the decedent an instant before
the accident occurred is not competent as a
part of the res gestae where the same matter
would not be admissible were the party -still

living and on the stand. Cincinnati Inter-

urban Co. V. Haines, 8 Ohio C. C. (N. S.) 77.

99. Missouri, etc., R. Co. V. Wade [Kan.]
85 P. 415. Evidence of moans apparently
the result of pain, is competent. City of

Aurora v. Plummer, 122 111. ApJS. 143. Ex-
clamations or expressions such as usually
and naturally accompany and manifest the

existence of present pain are cpmpetent.
Weeks v. Boston El. R. Co., 190 Mass. 563,

77 N. B. 654. Fact that injured person com-
plained and of what she complained held

competent; language used by her held in-

competent. O'Dea V. Michigan Cent. R. Co.

[Mich.] 12 Det. Leg. N. 718, 105 N. W. 746.

Testimony that plaintiff "complains of pains

in her back," competent. Undsay v. Kansas
City, 195 Mo. 166, 93 S. W. 273.

1. A witness who was in the house when
plaintiff received a telegram may testify

that he saw her crying, oh issue of mental
suffering. Western Union Tel. Co. v. Manker
'[Ala.] 41 So. 850. Where defendant In tres-

pass for removal of furniture claimed that

plaintiff consented to its removal, the fact

that she sat in a corner crying while the
furniture wag being removed was admissible

as a part of the res gestae. Terry v. Wil-

liams [Ala.] 41 So. 804. Statement of in-

jured person riding in carriage that it

"rode hard" was admissible. WeeKs v. Bos-

ton El. R. Co., 190 Mass, 563, 77 N. E. 654.

a Statements of an injured party, made
to a physician, expressive of his then pres-

ent existing physical condition, may be given

by the physician as a part of his examina-

tion. Indianapolis & M. Rapid Transit Co.
V. Reeder [Ind. App.] 76 N. E. 816. Physi-
cian called to testify to condition of patient
properly allowed to give patient's state-
ment to him that she had injured her ankle,
this being merely Introductory to his ex-
amination, and not being regarded as hear-
say. Indiana Union Traction Co. v. Jacobs
[Ind.] 78 N. B. 325.

3. See. 5 C. L. 1334, n. 84. Where de-
fendant's physician was called by a person
injured on one of defendant's trains for the
purpose of substantiating her claim for In-
juries, complaints of suffering made to such
physician w^ere hearsay and Inadmissible.
O'Dea V. Michigan Cent. R. Co. [Mich.] 12
Det. Leg. N. 718, 105 N. W. 746. Statements
to physician as to declarant's ability to hear
admissible unless made for the purpose of
use In the trial. St. Louis S. W. R. Co. v.
Demsey [Tex. Civ. App.] 13 Tex. Ct. Rep.
961, 89 S. W. 786.

4. See 5 C. L. 1340.
5. Baker v.. Drake [Ala.] 41 So. 845.

Declarations or kdinisslons of one in posses-
sion of property explanatory of his posses-
sion, as that he holds it In his own right,
or as tenant or trustee of another, are
admissible because explaining his posses-
sion. Farmers' Bank v. Barbee [Mo.] 9B S.

W. 225. Doctrine applied to personal prop-
erty. Holman v. Clark [Ala.] 41 So. 765.
Statements of one in possession of person-
alty levied on, that the property belonged to
his wife and not to the partnership debtor,
were admissible. Roberts, Long & Co. v.
Ringemann [Ala.] 40 So. 81. Declarations of
one who claimed to hold land adversely to
cotenant admissible to show character of his
possession. Cole v. Lester, 48 Misc. 13, 96
N. T. S. 67. When one was in possession of
land, statements made by him to plaintiff
while they were driving over the land, as
that "these are our woods, the line is further
out there" are admissible as a part of Jhe
res gestae, and cbaracterizing possession,
though declarant Is living, no motive to mis-
represent appearing. Driver v. King [Ala.]
40 So. 315. On issue of fraud In transfer of
chattels, evidence of a statement of the
vendee that the sale was a "ground hog
sale" and that the property was all he "had
to show" was competent. Griswold v. Nich-
ols, 125 Wis. 401, 105 N. W. 815. On issue
of abandonment of priority in a water right,
declarations of a former owner of the pri-
ority, during his ownership, showing that
he claimed to be the owner and was ex-
ercising rights of ownership were competent
to show he had no intention of abandoning.
Central Trust Co. v. Culver [Colo.] 83 P.
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trine cannot be extended to include declarations as to the history and source of such

title.^ Other courts hold 'that declarations of a person in possession of property are

not admissible as evidence in his favor, or of those claiming under him, to show

title in him,'' unless the declarant is dead.' It is well settled that declarations of

a person in possession of property, in disparagement of his title, before he has

parted with title, are admissible against one claiming under him." But declara-

tions of a grantor or vendor of property, subsequent to the transfer thereof by him,

are incompetent to defeat or impeach the title of the transferee.^"

(§6) G. Admissions or declarations against interest}^—Upon the presump-

tion that one will not readily speak untruthfully against his own interest, admis-

1064. "Where the issue was whether wife's
title, derived from the husband, was merely
colorable, to protect the property from the
husband's creditors, declarations of the hus-
band, while he was in exclusive possession
and control of the property, that he was the
owner thereof, were held competent to show
whether the transfer was bona flde, though
made in the wife's absence. Chan v. Slater
[Mont.] 82 P. 657. Declarations of person
who rented land, at the time of renting it,

made to the tenant, that he was acting for a
certain other person, were competent as res
gestae, and as characterizing and accom-
panying the taking and holding of posses-
sion. Bivings V. G-asnell [N. C] 53 S. E.
861. Statements of a person cutting timber
on land or cultivating it, that he is so do-
ing- under authority of a certain person as
owner, made while so doing, are admissible
when the question of possession by such
owner is involved. Wade v. McDougle [W.
Va.] 52 S. E. 1026. The rule admitting decla-
rations of persons in possession of land
does not include acts of parties who were
never in possession. Lawrence v. Alabama
State Land Co. [Ala.] 41 So. 612. In suit be-
tween an alleged transferee of property of

a decedent and the administrator, declara-
tions of the decedent that such transferee
\-\ as after her money and that she did not
want him to have it were inadmissible on
the theory that they were explanatory of

decedent's possesion. Drefahl v. Security
Sav. Bank [Iowa] 107 N. "W. 179.

6. Baker v. Dralce [Ala.] 41 So. 846:

Samaha v. Mason, 27 App. D. C. 470.

7. Farmers' Bank v. Barbee [Mo.] 95 S.

W. 225.
8. Declarations of one in possession when

pointing out boundaries to which he claimed
at a time when there was nothing making
it to his interest to misrepresent the facts

is admissible, declarant being dead. Good-
soji V. Fitzgerald [Tex. Civ. App.] 14 Tex.
Ct, Eep. 424, 90 S. W. 898. Acts and declara-
tions of a person -while in possession of

land, indicating that she claimed to be the
owner held competent after her death. Sea-
well V. Young [Ark.] 91 S. W. 544.

See, also, post, "Declarations of persons
since deceased."

9. Norcum v. Savage, 140 N. C. 472, 53

S. E. 289; Mower v. McCarthy [Vt.] 64 A.
578; Stewart v. Doak, 58 W. Va. 172, 52 S.

B. 95. Statements of vendor in disparage-
ment of title, before parting with it, are
competent. Campbell v. Bichorst, 122 111.

App. 609.

10. MafB V. Stephens [Tex. Civ. App.] 15

Tex Ct. Rep. 140, 93 S. W. 158. Evidence

of declarations of a grantor after she had
parted with title, Incompetent. Rix v. Smith
[Mich.] 13 Det. Leg." N: 508, 108 N. W. 691.
Declarations of an alleged fraudulent gran-
tor, made long after the conveyance, are not
competent as against his grantee to prove
either intent, insolvency, or want of con-
sideration. VS^adleigh v. Wadleigh, 97 N.
T. S. 1063. Declarations of a decedent, after
he had parted wi'th his interest in land, to
the effect that a 'certain person bought it,

held incompetent. Brown v. Brown, 110
App. Div. 913, 96 N. T. S. 1002. Declarations
of a deceased person after he had conveyed
that property still belonged to him, inad-
missible against his grantee. Perry v. Pore
[Ky.] 90 S. W. 952. Where a deed pur-
ported to convey absolute title -for a valu-
able consideration, a declaration by the
grantoi- subsequent to the deed, that the
grantee had no interest in the property con-
veyed was Incompetent. Poster v. Beidler
[Ark.] 96 S. W. 175. Declarations of a per-
son since deceased, while on certain land,
but at a time when he was not living on
it and did not claim it, having previously
parted with his title, held Incompetent
against successors in Interest. Annis-
ton City Land Co. v. Edmondson [Ala.] 40
So. 505. Declarations of a grantor who has
parted with title are Incompetent to defeat
the title te. the absence of evidence of fraud
or conspiracy. Leonard v. Fleming, 13 N. D.
629, 102 N. W. 308. Declarations of seller
after tJie transfer, in the buyer's absence,
that the transfer was fraudulent, are inad-
missible to impeach the buyer's title. Hart
v. Brierley, 189 Mass. 598, 76 N. B. 286.
Declai-ations of assignor of property subse-
quent to the assignment and tending to de-
feat it, inadmissible, though assignor hag
since died. Crawford v. Hord [Tex. Civ.
App.] 14 Tex. Ct. Rep. 71, 89 S. W. 1097.
Statements of person since deceased that
he had sold property to a certain person
inadmissible against one who claimed to
have purchased the property before such
statements were made. Jones v. Tennis Coal
Co.' [Ky.] 94 S. W. 6. Declarations of a
vendor, made after the sale and, without
the presence or knowledge of the vendee
cannot be received in evidence to defeat the
vendee's title to the property conveyed.
Bruce v. Bruce [Tfex. Civ. App.] 89 S, W.
435. An admission by a private owner after
his estate has terminated and while he was
occupying as a tenant was Inadmissible to
afEect a vendee's title. Interstate Coal &
Iron Co. v. Clintwood Coal & Timber Co.
[Va.] 54 S. E. 593.

11. See 5 C. L. 1335.
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sions and declarations out of court by a party in interest/^ or a person in privity

with him'-' against his interest,^* are received as original evidence. Admissions

made in the course of judicial proceedings are of course within this rule.^"

la. Declaration of the representative of
a decedent relating to a personal transac-
tion by him is competent. Bennett v. Best
[N. C] 55 S. E. 84. "Where issue was
whether deed was absolute or intended as
a mortgage, letters between the parties
thereto relating ta their rights in the prop-
erty were competent as admissions. Wad-
leigh V. Phelps [Cal.] 87 P. 93. Admissions
of engineer, after accident caused by his
negligence, admissible against him, though
not against company, where botli were sued.
Illinois Cent. R. Co. v. Houchins [Ky.] 89

S. W. 530. Where plaintiff called defendant
as a witness and the latter testified that an
as.^ignment of a policy was absolute, plain-
tiff could prove admissions by defendant
that the assignment was as security, though
such admissions were not competent to im-
peach defendant as a witness. Gould v.

Hancock Mut. Life Ins. Co., 99 N. Y. S. 833.

13, Declarations and admissions of gran-
tee in deed admissible against the heirs of
the grantee In a suit against them to set
the deed aside. Benson v. Raymond [Mich.]
12 Det. Leg. N. 767, 105 N. W. 870. In ac-
tion by widow to enforce claim for money
furnished husband on his promise to convey
to her land bought with it, evidence of hus-
band's declaration that deed was unnecessary
as wife would inherit land from grantor,
was admissible against his heirs. Cross v»
Her [Md.] 64 A. 33. Entries in private ac-
count book of ancestor of defendant in suit

to quiet title in such ancestor's handwriting,
showing disposition of money contributed
by religious society, held binding on de-
fendant. First .Baptist Church of Sharon v.

Harper, 191 Mass. 196, 77 N. E. 778. In
partition suit, declarations of plaintiff's

husband, since deceased, under whom she
claimed relative to indebtedness against the
land which was agreed to be assumed by
the widow of a testator on conveyance to her
by his heirs, of whom plaintiff's husband
was one, were admissible against plaintiff.

O'Brien v. Knotts, 165 Ind. 308, 75 N. B.
594. Where defense to action on policy of

life insurance was fraudulent misrepresenta-
tions by insured as to his health, declara-
tions of insured showing that he was suf-
fering from a disease were competent, he
having denied having such disease when
applying for insurance. Nophsker v. Su-
preme Council of Royal Arcanum [Pa.] 64

A. 788. Where bastardy proceedings were
commenced and dismissed upon defendant's
confession and offer to marry the woman,
and security was demanded for performance
of the promise to support the mother and
child and the mortgagor. In a suit to fore-

close, denied that the mortgage was given
to secure such promise, declarations of the
promisor, the principal, promising to marry
the woman, were admissible against the
mortgagor, who stood as surety. Jangraw
V. Perkins [Vt.] 64 A. 449. Declarations
of deceased patentee, as to location of

corners of his pre-emption, held competent
against persons claiming under him. War-
ner v. Sapp [Tex. Civ. App.] 97 S. W. 125.

14, Held competent as admissions against

Interest: Written statement admitted by
plaintiff to be correct when read to him
admissible, though not signed by him. Hug-
gins V. Southern R. Co. [Ala.] 41 So. 856.
Certain I. O. U.'s conceded to be in de-
cedent's handwriting, held admissible as ad-
missions by decedent that he owed the sums
mentioned. Lefevre v. Silo, 98 N. Y. S. 321.
Letter showing particular part of tract of
land claimed as homestead admissible in suit
to foreclose trust deeds on other parts of
the tract. McGaughey v. American Nat.
Bank [Tex. Civ. App.] 14 Tex. Ct. Rep. 350,
92 S. W. 1003. "Prices current" sent by
factor to customer admissible against factor
on Issue of market price of apples. Weld-
ner v. Olivit, 108 App. Dlv. 122, 96 N. Y. S.

37. Proof of an admission by a person that if

he had not shot plaintiff he would have kick-
ed him, etc., held some proof that he did shoot
plaintiff. Baltimore & O. R. Co. v. Deck
102 Md. 669, 62 A. 958. Plaintiff in breach of
promise suit could prove declarations and
representations of defendant at time of
making promise. Massucco v. Tomassi, 78
Vt. 188, 62 A. 57. An offer to sell at a cer-
tain price may be shown as an admission of
the owner on the question of value. Phelps
V. -Root, 78 Vt. 493, 63 A. 941. Where suit for
delay in delivering telegram was for $1,000,
it may be shown that plaintiff, before suit
was begun, put in a claim for $25. Western
Union Tel. Co. v. Stubbs [Tex. Civ. App.]
16 Tex. Ct. Rep. 210, 04 S. W. 1083. A
declaration of a grantor since deceased, not
in privity with either party to the suit, that
she had deeded land to her son-in-law be-
cause of her regard for him, and on account
of his kindnesses, was held an admission
against interest and admissible. Smith v.

Moore [N. C] 55 S. E. 275. On issue of false
representations as to title to wheat in mill,

evidence that defendant said to plaintiff

when the deed was executed for a half in-
terest, "Now, one-half of everything that is

here is yours," was admissible. Rahm v.

Bunger [Ky.] 90 S. W. 257. Where it is

sought to set aside a will and certain deeds
of a testator, an admission _of a grantee
in one of the deeds that he "did not con-
sider the grantor to be of sound mind was
admissible on the issue of the validity of his
deed. Bird v. Bird, 218 111. 168, 75 N. E.
760. In action for breach of contract to
deliver cattle, admissions of defendant that
he had sold to plaintiff and statements of
plaintiff, in defendant's presence, in regard
to such sale, were competent. McKay v.

Elder [Tex. Civ. App.] 92 S. W. 268. Declara-
tion of owner of land that he had dedicated
water front to public held competent as
admission against interest, on issue of dedi-
cation of certain land. Davies v, Epstein
[Ark.] 92 S. W. 19. On issue of validity
of note from mother to son, the statement
of the son before arbitrators, appointed to

examine the validity of the note, that he was
not entitled to retain it because he had not
performed promised services for his mother
was competent. Sullivan v. Sullivan [Ky.J
92 S. W. 966. Declarations of a decedent
about the time certain property was deeded
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to him that he bought It for a certain com-
pany (plaintifE's predecessor) and that it

belonged to such company, held competent
against his heirs to establish an equitable
title in plaintiff. New York Water Co. v.

CSrow, 110 App. Div. 32, 96 N. T. S. 899. In
an action by a passenger for personal in-
juries, declarations of plaintiff out of court,
made to physician, relating to the cause of
physical disorders from which he suffered,
were admissible, being in the nature of dec-
larations against interest. Chicago City R
Co. V. Henry, 218 111. 92, 75 N. B. 758. Where
evidence tended to show that plaintiff said
to a witness before the institution of pro-
ceedings that he did not know about bring-
ing suit, as he himself was partly to blame,
a question whether he had consulted counsel
before he made such statement was properly
rejected, as that fact would not affect the
force of his admission on the facts. Harvey
V. Chicago & A. R. Co. [111.] 77 N. B. 569.
Where insurance policy provided that proofs
of death required by rules of the company
should be evidence in behalf of, but not
against, the company, such proofs were held
admissible in an action on the policy but
not conclusive on the question of the cause
of death. Krapp v. Metropolitan Life Ins.

Co. [Mich.] 12 Det. Leg. N. 1032, 106 N. W.
1107. In foreclosure action, testimony by
plaintiff that he thought one of the mort-
gag6rs was bordering on insanity a short
time before the mortgage was executed was
competent as an admission against interest.
Stafford v. Tarter [Ky.] 96 S. W. 1127. Ad-
mission of liability by one surety held com-
petent and admissible though it would not be
competent against his cosurety. Hunter
V. Porter [Iowa] 109 N. W. 283. Where ac-
tion was against master and fellow-servant
of deceased, statements of the fellow-ser-
vant after the accident as to what he did to

prevent it, were competent against him as
substantive evidence, but as against the
master were competent only to impeach the
testimony of the fellow-servant. Cooper's
Adm'r v. Oscar Daniels Co. [Ky.] 96 S. W.
1100.
Held not an admission against Interesti A

complaint drawn and sworn to by the at-

torney for a corporation, and immediately
withdrawn and dismissed, is Incompetent
to show an admission by the corporation.
Klrven v. Virginia-Carolina Chemical Co.

[C. C. A.] 145' P. 288. A prior owner of land
was not a party to a suit affecting title, nor
to a compromise thereof. The mere fact that
he signed by mark a power of attorney,

signed also by others, and was present at

a meeting of land owners, where a compro-
' mise of the suit was effected, was insufficient

to charge him with notice so as to make
the compromise admissible as an admission
against him. Interstate Coal & Iron Co. v.

Olintwood Coal & Timber Co. [Va.] 54 S.

E. 593. Where at time will was drawn
testator's wife ran to another room for

water for him and said she was afraid he
would die before, tte business was finished,

her statement was not an admission against
interest, though she was given a life estate

in certain property. In re Murray's Will

'IN. C] 54 S. B. 435. Proof that an employe
suing for compensation had said that dur-

ing his employment he had drawn money
"from time to time as shown by" an account.

which was produced as a counterclaim, is
not proof of an admission of the correctness
of the account but only that he drew in
the manner shown by the account. Caldwell
V. Caldwell Co., 47 Misc. 599, 94 N. T. S.

476. Petition of elevated railroad com-
pany, through president, for reduction of
franchise tax, reciting that $5,000,000 would
be required to obtain an unobstructed right
to exercise Its franchise, was not an ad-
mission that the r6ad did not claim by pre-
scription the easements of light, air, and
access, connected, with abutting property.
Hindley v. Manhattan R. Co. [N. T.] 78 N.

.

E. 276. Admission of ownership of vehicle
which caused an injury held not to carry
with it an admission of control of the ve-
hicle at the time. United Breweries Co.
V. Bass, 121 111. App.. 299.

15. Statements of defendant in deposi-
tions taken in judicial proceedings compe-
tent as admissions of his place of residence
at certain times. Phillips v. Lindley, 98 N.
T. S. 423. Statements in a deposition which
was suppressed held inadmissible as ad-
missions without proof that they were in
fact made by the party against whom they
were offered. German Ins. Co. v. Gibbs,
Wilson & Co. [Tex. Civ. App.] 15 Tex. Ct.
Rep. 798, 92 S. W. 1068. To show an agree-
ment to make mutual wills, the testimony
of a decedent, a party to the alleged agree-
ment, taken in proving the will of the
other party before a probate judge, is com-
petent as an admission against her right
to revoke her will. Wilson v. Gordon, 73 S.

C. 155, 53 S. B. 79. Abandoned pleadings
"Containing relevant statements are admis-
sible as admissions against Interest though
not signed nor sworn to by party himself,
but by attorney. Pecos & N. T. R. Co. v.
Blasengame [Tex. Civ. App.] 15 Tex. Ct. Rep.
203, 93 S. W. 187. Defendant's abandoned
answer in slander action, qompetent as an
admission though written by attorney. Over-
ton V. White, 117 Mo. App. 576, 93 S. W.
363. Where defendants were allowed to file

an amended answer, the original answer was
competent to show admissions. Norcum v.

Savage, 140 N. C. 472, 53 S. E. 289. State-
ment in complaint in former proceeding
held competent as an admission. Bo.ulder &
White Ro(jJc Ditch Co. v. Leggett Ditch &
Reservoir Co. [Colo.] 86 P. 101. Admission
in pleadings of plaintiffs' ancestor held com-
petent against plaintiffs. Warner v, Sapp
[Tex. Civ. App.] 97 S. W. 126. Pleadings in

a previous suit bet"ween the same parties,

but upon a different cause of action, are
competent as admissions, but are not con-
clusive. Commonwealth v. Monongahela
Bridge Co. [Pa.] 64 A. 909.

Agreement of parties at former term,
continuing the action, containing no admis-
sion by defendant that he was in possession,
was inadmissible. Ross v. Roy [Ala.] 39

So. B83. That plaintiff's counsel admitted on
an argnment in appellate court that he did
not make a certain contention was inadmis-
sible on a future trial, as such admission,
if made, would not prevent raising and re-

lying on such contention at the trial. Cadi-
gan v. Crabtree [Mass.] 78 N. E. 412. Where
amount of tobacco sold, was In issue in an
action for breach of contract for sale of

a crop, a fortbcoming bond executed by the
seller In a prior unsuccessful attachment
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Silence or acquiescence of a party when a statement adverse to his interest is

made in his presence is construed as an admission/' if the circumstances are such

as would naturally call for a denial, if the statement were imtrue.^^ Similarly, a

failure to assert a claim may, under certain circumstances, be construed as an ad-

mission that it does not exist, or that it is invalid.^'

Proof of bona fide offers of compromise is usually excluded on grounds of

public policy,^" but the admissibility or nonadmissibility of evidence offered to'

provo an alleged compromise depends upon the intention of the party seeking it.^"

If he intends his offer to be a compromise settlement, it is inadmissible.^^ If he

intends it to be an admission of liability, coupled with an endeavor to settle such

liability, then it is admissible to prove such liability.^^ Where a party makes ad-

missions without regard to a compromise, and when it does not appear that any

compromise or proposition to compromise is in view, the fact that such party may
afterwards propose a compromise will not render incompetent previous admissions.^^

Matters relating to a compromise of a former suit are not incompetent.''''

suit, showing the amount of the crop, was
admissible as an admission against interest

since the seller could have availed himself
of an appraisement before giving the bond,
under Civ. Code Prac, §§ 215, 258. Tingle
V. Kelly [Ky.] 92 S. "W. 303. In ejectment
by an individual against a company to re-

cover an undivided interest in land, the

record in another suit wherein the com-
pany recovered an undivided interest from
the individual, relying on the same chain

of title on which' the Individual relies in

the later action, is admissible as an admis-
sion, but not to prove plaintiff's title.

Houseman v. International Nav. Co. [Pa.3

64 A. 379.

16. A statement made in a party's pres-

ence may be shown; whether the party heard

it is for the Jury, who may consider his

silence. State v. Johnson [N. J. Law] 63 A.

12.

17. The rule of admission by silence of

the truth of statements made in one's pres-

ence extends only to cases where the court

can say that the natural and reasonable in-

ference from silence is 'admission. Lcggett
V. Schwab, 97 N. T. S. 805. Fact that wife

did not at once deny statements by husband
In hearing before a referee held not an ad-

mission By her of the truth of his state-

ments. Id. Statements made In the presence

of a party and not denied by him are com-
petent as admissions against him only when
it appears that he heard and understood
them and the circumstances were such as

to call for a denial, if the statement were
untrue. Parulo v. Philadelphia & K. B. Co.,

146 F. 664. Silence of the wife in an action

by her husband to which she was not a

, party when her husband's attorney asserted

the husband's ownership of land, was not

an admission by her that she did not own it.

Foster v. Hobson [Iowa] Iff? N. "W. 1101.

18. Evidence that defendant made no

claims regarding amount of rent or to whom
payments should be made, in the course of

conversations concerning the matter, was ad-

missible, where he naturally would have
made such claims had there been any basis

for them. Green v. Dodge [Vt.] 64 A. 499.

The fact that Inventories of estates contain

no reference to a claim relied on as a cross

claim In a suit for an accounting is some

evidence that the claim was Invalid and was
not regarded as property of the estates.
Crane v. Breaks, 189 Mass. 228, 75 N. E. 710.

19. Wall V. Melton [Tex. Civ. App.] 16
Tex. Ct. Rep. 112, 94 S. 'W. 358; Nahm v.
Begister Newspaper Co., 27 Ky. L. R. 887,
87 S. W. 296. 'Whether a letter contains a
bona fide offer of compromise is a question
for the court. Biggs & Co. v. Langhammer
[Md.] 63 A. 198. Evidence inadmissible to
show attempt of defendant in breach of
promise suit to compromise claim. 'Wrynn
V. Downey, 27 B. I. 454, 63 A. 401. Letter
relating to refusal to perform charter con-
strued as bona fide offer of compromise of
claim of damage, and hence Inadmissible.
Biggs & Co. V. Langhammer [Md.] 63 A.
198. Admissions or propositions made with
a view to compromise are not aflmissible.
McBrlde v. Georgia B. & Elec. Co., 125 Ga.
515, 54 S. E. 674. An offer of a landowner
to settle with a railroad company for land
taken cannot be shown as an admission.
Indianapolis Northern Traction Co. v. Dunn
[Ind. App.] 76 N. E. 269. 'Where settle-
ment of a city with a taxpayer was void
because ft provided, for acceptance of paving
certificates, it was not competent as an ad-
mission of liability on the part of the tax-
payer. City of Houston v. Stewart [Tex. Civ.
App.] 13 Tex. Ct. Bep. 981, 90 S, W. 49. In
cases of tort, when a party has reasonable
ground to anticipate that a claim for dam-
ages will be made, he may seek a settle-
ment without any presentation of his claim
by the claimant, and such offer of settle-
ment cannot be proved against him. Finn
V. New England Tel. & T. Co. [Me.] 64 A.
490. Where question did not show on its

face that It did not call for statements made
during negotiations for a compromise of a
claim for damages, but left the witness to
decide, it was proper to exclude it. St.
Xiouis, etc., R. Co. v. Continental Brick Co.
[Mo.] 96 S. W. 1011.

iao, 21. Finn v. New England Tel. & T.
Co. [Me.] 64 A. 490.

22. Finn V. New England Tel. & T. Co.
[Me.] 64 A. 490. A letter stating that full
investigation of salvage claim had been
made and offering $500 in full of all claims,
held properly considered in corroboration of
other testimony to claim since the letter con-
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Ex parte, unsworn, self-serving declarations of a party are incompetent.^'

The alleged admission must be shown to have been made by the party against

whom it is offered, or by one authorized to speak for him, or whose statements are

tained an admission of fact, and did not
contain a caution that it was confidential.
The Car Float No. 19, 138 F. 435.

23. McBride v. Georgia R. & Elec. Co.,
125 Ga. 515, 54 S. E. 674.

24. That conversation related to com-
promise of a former suit did not render it

incompetent in suit at bar. MoCrum v. Mc-
Crum, 36 Ind. App. 636, 76 N. E. 415.

25. Letter containing only a self-serving
declaration properly excluded. Hightower
v. Ansley [Ga.] 54 S. E. 939. Letter by wit-
ness who testified held incompetent as self-
serving declaration. In re McClellan's Es-
tate [S. D.] 107 N. W. 681. Evidence
based on declarations of a party out of
court in his own interest held incompe-
tent. Telford v. Howell, 220 111. 52, 77 N. E.
82. To rebut evidence of financial em-
barrassment, the declaration of the person
that she had offered to pay a large debt
was self-serving. Haines v. Goodlander
[Kan.] 84 P. 986. Where issue was whether
an employe was entitled to a commission in
addition to wages, evidence of a conversation
between him and defendant's paymaster,
wherein he said he would let his commis-
sions go until the work was done, "was in-
admissible. Shall v. Old Forge Co., 109 App.
Div. 907, 96 N. T. S. 75. In action for breach
of warranty of horse sold, a letter written by
plaintiff to defendant, containing statement
that horse had heaves and not a cold, was
inadmissible. Riddell v. Jenkins, 109 App.
Div. 463, 95 N. T. S. 702. Letter from book-
keeper of corporation defendant to its presi-
dent held inadmissible. Snyder v. Patton &
Gibson Co. [Mich.] 12 Det. Leg. N. 1041, 106
N. W. 1106. In action against alleged part-
ners, declaration of one defendant to officers

of plaintiff as to another defendant's being
a partner was inadmissible. Third Nat.
Bank v. Fults, 115 Mo. App. 42, 90 S. "W. 755.
Evidence of statements by a defendant to a
co-defendant in the absence of other parties
was hearsay. Watkins v. Robertson [Va.]
54 S'. E. 33, Communications between a
party to a suit and his employes, not in the
presence of the adverse party and of T\'hich

he has no notice, are not admissible in his
belialf unless a part of the res gestae. Vale
V. Suiter, 58 W. Va. 353, 52 S. E. 313. After
written indorsement extending broker's con-
tract had been made, a statement made by
a party to witness, in the absence of the
other party, as to his understanding of what
had been done, was inadmissible. Clark v.

Dalziel [Cal. App.] 84 P. 429. Letter from
plaintiff to his agent, with which defendant
was not shown to have any connection or
knowledge, was inadmissible against him.
Biair V. Baird [Tex. Civ. App.] 15 Tex. Ct.
Rep. 59, 94 S. W. 116. In an action on a note, a
declaration by plaintiff's intestate made to a
witness Just before the intestate went to a

' hospital during his last illness to "save
this note for me until I get back" was a
declaration of owneriihip of the note imply-
ing that it was due and unpaid, and inadmis-
sible. Steltemeler v. Barrett, 115 Mo. App.
323, 91 S. W. 56. In action for malicious
prosecution, defendant's statement that he

desired the. prosecution dismissed was in-
admissible. Rutherford v. Dyer [Ala.] 40
So. 974. A memorandum, signed only by
plaintiff, showing an exchange whereby ho
came into possession of a mare held inad-
missible, in replevin to recover the mare,
ys a Srilf-s'erving declaration. Lowe v. Don-
nelly [Colo.] 85 P. 318. Recitals of pedi-
gree in a deed, not an ancient document,
held incompetent as against strangers to
the deed. Mace v. Duffy, 39 Wash. 597, 81 P.
1053. Where Issue was validity of a con-
tract transferring money, in a suit between
the transferee and the administrator of
the transferor, declarations of the decedent
transferor that the transferee was after her
money and that she did not want him to have
it were inadmissible, being in her own in-
terest. Drefahl v. Security Sav. Bank [Iowa]
107. N. W. 179. Recital in deed to heirs of a
living person that latter had paid a certain
consideration to the grantor is inadmissible,
in ejectment by his children, as against a
defendant claiming under such person.
Campbell v. Everhart, 139 N. C. 503,
62 S. E. 201. In suit to reform a
deed, reciting love and affection, state-
ments of grantor to draftsman in absence of
grantee, to the effect that the real considera-
tion was an agreement to build on the land
and to render certain services to the grantor.
Graham v. Strawsburg [Ky.] 91 S. W. 737.
Memorandum of insured, showing he was
innocently mistaken as to the amount of his
insurance, not made in a regular account
book, held incompetent as a self-serving
declaration, in an action on the policy de-
fended on the ground of misrepresentations
by insured. Provident Sav. Life Assur. Co.
V. Whayne's Adm'r [Ky.] 93 S. W. 1049. In
an action for willfully and wrongfully ap-
propriating plaintiff's property, evidence of
statements of one defendant that he had not
sold the property to a co-defendant, and
that the latter had no right to it, not made
in the presence of the other defendants, was
hearsay. Jackson v. Poteet [Tex. Civ. App.]
14 Tex. Ct. Rep. 45, 89 S. W. 980. Where,
an unincorporated religious society sued to
quiet title to land taken by defendant's an-
cestor in his own name, records kept by the
ancestor were evidence that he was acrting
for the society, and they were not objec-
tionable as self-serving declarations dis-
paraging defendant's title. First "Baptist
Church of Sharon v. Harper, 191 Mass. 196.

77 N. E. 778. The president of a company
placed on the back of returned certificates
an indorsement to the effect that the cer-
tificates had been assigned to him, this be-
ing done by him as an individual and not in

his official capacity. Held the indorsements
were self-serving declarations and Incompe-
tent. Geneva Mineral Spring Co. v. Steele
97 N. Y. S. 996. In action by contractor on
public work to recover for unwarranted de-
duction from contract price, a letter from
official of public works department to plain-
tiff, calling attention to departures from
contract terms, was Incompetent, being ex
parte declarations. Gearty v. New Tork,
1S3 N. T. 233, 76 N. E. 12.
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binding npon liirn.^* Thus, in the case of a conversation with the witness by tele-

phone, the person speaking must be identified.-^ Such a conversation can be proved

by a third person only when both parties talking are identified by the witness.^*

An interpreter called by two persons speaking different languages as the medium
of their communication with each other is regarded as their joint agent for that

purpose, and statements made through such interpreter are regarded as the state-

ments of the persons themselves anA may be proved, like any admission, by the testi-

mony of any person who heard them without calling the interpreter as a witness.^"

Admissions and declarations of an agent of a party, against the interest of the

party, accompanying and explaining acts then being done by him, so as to consti-

stute a part of the res gestae,'* such acts being within the scope of his authority as

26. Where a conversation with a person
is sought to be proved against a party, the
objection that the identity of the person
tallcing with the party is not sufficiently

shown, raises a question of fact, not of law.
Prior V. PuUer, 73 N. H. 608, 62 A. 716.

Letter and verbal statements of president of
corporation held competent against corpora-
tion. Masonic Temple Safety Deposit Co.

v. Lang-felt, 117 111. App. 652. Declarations
as to Incompetency of grantor made by
grantee before she acquired title held in-

competent in action against heirs. Benson
V. Raymond [Mich.] 13 Det. Leg. N. 506,

108 N. W. 660. Declarations of wife, dur-
ing life of her husband, impeaching his title,

held inadmissible in an action by her after

his death; where the title she was asserting
depended upon her husband's title her decla-

ration could not bind his estate. Hoyt v.

Zumwalt [Cal.] 86 P. 600. Declarations of

one joined as party simply because his wife
was plaintiff, having no interest in the laiid

in issue, and not being a predecessor in

interest of his wife nor of other parties

held incompetent, unless authorized by his

wife. Daugherty v. Taylor, 140 N. C. 446,

53 S. E. 296. In proceeding to try title to

goods levied on as belonging to husband,
but claimed by the wife, declarations of the

husband, in the wife's absence and after

the levy, to the effect that the goods were
his, and that he had made a bill of sale of

them to his wife to hinder his creditors,

are inadmissible where he is not a witness

nor a party to the issue. Thomas v. Butler,

24 Pa. Super. Ct. 305. Son having given

chattel mortgage to father obtained what
goods he could without paying for them.

Held his declarations tending to show an
intention to defraud his creditors were inad-

missible against his father without other

evidence connecting his father with the

fraud. Mower v. McCarthy [Vt.] 64 A. 578.

Mere relation of mortgagor and mortgagee,
without proof of collusion, did not render

such declaratlons„competent against mortga-

gee. Id.

27. Telephone conversation competent
when party speaking was identified. Harri-

son Granite Co. v. Pennsylvania R. Co.

[Mich,] 13 Det. Leg. N. 631, 108 N. W. 1081.

Where party making an offer of employment
called witness up and made the offer over the

telephone, proof of the offer so made by the

witness was competent. St. Louis S. W.
R. Co. V. Kennedy [Tex. Civ. App.] 96 S. W.
653. Question of identity of person talking

with witness over the telephone, held for

the jury, where witness who testified to
conversation could not positively identif.y
him a^ the party to the suit, but circum-
stantial evidence strongly indicated such
party as the speaker. American Nat. Bank
V. First Nat. Bank [Tex. Civ. App.] 14 Tex.
Ct.'Rep. 569, 92 S. W. 439. Where a witnes<5
in testifying as to a conversation had by
telephone makes a positive statement as
to who it was with whom he conversed,
and he is not cross-examined as to the iden-
tity of the person at the other end of the
wire, the conversation is admissible notwith-
standing the uncert&.inty which may exist
as to the identity of the other party speak-
ing. Pullman Co. v. Willett, 7 Ohio C. C.
(N. S.) 173.

28. Evidence of telephone conversation
inadmissible where witness did not know
party he could not see, and had never heard
her voice, unless she was the party he had
talked to in morning of the same day.
Dunham v. McMlchael, 214 Pa. 485, 63 A.
1007.

20. Kelly V. Ning Tung Benev. Ass'n
[Cal. App.] 84 P. 321.

30. Admissions of an agent are compe-
tent against the principal only when made
during the continuance of the agency and in
regard to a transaction then being executed.
Peyton v. Old Woolen Mills Co. [Ky.] 91 S.

W. 719.
Declarntious of agent lield competent:

Statements made by insurance agents as to
reason why policy in his hands had not been
delivered to insured were admissible as .a

part of the res gestae. Wheaton v. Liver-
pool & London & Globe Ins. Co. [S. D.] 104
N. W. 850. Agent's statements during ne-
gotiations leading up to contract held ad-
missible against principal as part of res
gestae. Grout v. Moulton [Vt.] 64 A. 453.
Statement of freight agent held admissible
in action for injuries to* horses being trans-
ported where made in response to inquiries
by the shipper. Louisville & N. R. Co. v.

Brown [Ky.] 90 S. W. 567. Declarations
of the agent of the guarantor of a contract,
made in connection with its assent to re-
sci^ion of the contract, and stating reasons
why the guarantor refused to refund, the
money paid by the other party, were held not
objectionable as relating to a past transaction
in an action to- recover on the guaranty.
Aetna Indemnity Co. v. Auto-Traction Co.

[C. C. A.] 147 F. 95. Statement of motor-
man, immediately after accident to pas-
senger, that he was under the impression
that the passenger had previously got oft



1564 EVIDENCE 8 6C. 7 Cur. Law.

-agent," are competent against the principal, and the rule applies to declarations by

admissible. McDonough v. Boston El. R. Co.,

191 Mass. 509, 78 N. B. 147. Representations
of agent of carrier who made arrangements
with shipper to transport live stools, as to

the time required for shipment held compe-
tent evidence. Missouri, etc., R. Co. v. Stan-
field Bros. [Tex. Civ. App.] 14 Tex. Ct. Rep.

301, 90 S. W. 517. Statements by custodian
of dog tending to show knowledge of its

vicious nature admissible against defendant,
owner of the dog. Soronen v. Von Pustau,
98 N. X. S. 431. Admission by a foreman,
in connection with management of the busi-

ness, tending 'to show knowledge of a de-

fective appliance which caused an injury,

admissible against corporation. Cudahy
Packing Co. v. Hays [Kan.] 85 P. 811. In

action for injuries caused by coming into

contact with electric wires, statements made
by defendant's agent and employe concern-

ing the electric apparatus, while he was in-

specting it after the accident were held

competent. City of Austin v. Nuchols ITex.

Civ. App.] 16 Tex. Ct. Rep. 156, 94 S. W.
336. In action for injuries caused by escape

of train down a grade, evidence that the

engineer said that brakes did not work
when train was 9 miles from the grade was
admissible. Louisville & N. R. Co. v.' Bohan
XTenn.] 94 S. W. 84. The declarations of

an agent are admissible against the princi-

pal only when made in regard to a transac-

tion in the course of his agency pending at

the very time of the declaration, and where
the statements or declarations are a part

of the res gestae. Herman Waldeck & Co. v.

Pacific Coast S. S. Co. [Cal. App.] 83 P. 158.

OOeclnratlons of agent Ucld lucompctent:

Statements of section foreman that he had
torn down plaintiff's fence, after the act,

held incompetent against railway company.
Gulf etc., R. Co. V. McMurrough [Tex. Civ.

App.l 14 Tex. Ct. Rep. 476, 91 S. W. 320.

Admissions by agent with respect to a past

transaction, not a part of the res gestae,

are incompetent against the principal. Hel-

big V Citizens Ins. Co., 120 111. App. 58. In

action against carrier for assault by con-

ductor on a passenger, a conversation be-

tween the conductor and passenger 3 weeks
after the assault was inadmissible. Louis-

ville & N. B. Co. V. Williamson [Ky.] 96 S.

W 1130 Declarations explanatory of a past

act of the agent which was within the scope

of his agency are incompetent. Herman
Waldeck & Co. v. Pacific Coast S. S. Co,

[Cal. App.] S3 P. 158. What brakeman said

to third persons about passenger who he

ejected, after such act, was inadmissible.

Southern K. Co. v. Thurman [Ky.] 90 S. W.
240. Admissions of engineer, long after ac-

cident caused by his negligence, held in-

competent against the railway company
Illinois Cent. R. Co. v. Houchins [Ky.] 89

S W 530. Receipt given by agents inad-

missible because not shown to have been

given as agents for defendant. Foreman v.

German Alliance Ins. Ass'n, 104 Va. 694,

52 S B 337. Declarations- of cattle drovers,

the day after a vicious steer injured plain-

tiif that they knew the steer was vicious,

inadmissible. Harris v. Carstena Packing

Co [Wash.] 86 P. 1125. In action for delay

In 'delivery of telegram, evidence of sifb-

sequent admissions and declarations of de-
fendant's agent as to why it was not de-
livered sooner was Inadmissible. Hamrlck
V. Western Union Tel. Co., 140 N. C. 151,- 52
S. B. 232. Statements made to witness by
a section boss, after an animal had been
killed by a train, as to where the accident
occurred, and what the crew did with the
animal, held Incompetent as not a part of
the res gestae, and outside the scope of
his agency. Poindexter & Orr Live Stock
Co. V. Oregon Short Line R. Co. [Mont.] 83
P. 886. In action against a lighting com-
pa.ny for death of a lamp trimmer by an
electric shock, evidence by a witness th'at
he heard a former superintendent say some
years before that the hoods used on the
lamps were unsafe was inadmissible. Gard-
ner V. Schenectady R. Co., 98 N. Y. S. 1034.
In action for damages for injuries to ship-
ment of pelts, a letter written by an agent ,

of defendant after the pelts had been
shipped, relating to the manner of packing
and stowing, was incompetent. Herman
Waldeck & Co. v. Pacific Coast S. S. Co.
[Cal. App.] 83 P. 158. In action against
an express company for injuries to goods
while in its possession as carrier, evidence
of a statement by one of its servants, aftej?

the goods had been delivered, that they
were not in good condition when delivered
was Incompetent. Hoffman v. Metropolitan
Exp. Co., 97 N. IT. S. 838. In action for kill-
ing an animal on a railway track, declara-
tions of the conductor, two days after the
event, tending to show that the train chased
the animal until it caught up with and
killed it, were Inadmissible against the com-
pany. International, etc., R. Co. v. Carr
[Tex. Civ. App.] 14 Tex. Ct. Rep. 864, 91
S. W. 858. In action for loss by Are caused
by failure to supply water, an admission
by the employe in oharge-of the waterworks,
while he was on the grounds near the reser-
voir, that there was a fire and he did not
have a bit of water, was held not a part of
the res gestae. Shelbyville Water & Light
Co. V." McDade [Ky.] 92 S. W. 568.

31. Declarations of an officer or agent
while acting within the scope of his au-
thority or employment are binding on the
corporation or person represented by him
in the transaction. Declarations of street

and iSldewalk commissioner as to dangerous
condition of certain structures over the
walks, made while supervising their erec-

tion, held admissible against the city. Par-
rell V. Dubuque, 129 Iowa, 447, 105 N. W. 696.

What secret but accredited agent said and
did within the scope of his authority held

admissible against princfpal. SchifEer v.

Anderson [C. C. A.] 146 F. 457. Where there

was prima facie proof that an agent had
authority in the transaction in issue, his

letters and statements relating thereto worre

admissible. Hoffman Heading & Stave Co.

V. St. Louis, etc., R. Co. [Mo. App.] 94 S.

W. 597. Statements of person delegated to

represent a party In a certain negotiatio.i

held competent evidence against him. Mc-
Neese v. Carver [Tex. Civ. App.] 13 Tex» Ct.

Rep. 820, 89 S. W. 430. Statements of re-

ceiving clerk and cashier in the main office
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public ofl&cers.'^ There must be at least a prima facie showing of the existence of

the agency before such admissions or declarations are admissible ;'^ neither the fact

of agency/* nor the extent of an agenfs authority/^ can be shown by declarations

of a telegraph company, respecting matters
within the apparent scope of their author-
ity, are not hearsay. Western Union Tel.

Co. V. "Wells [Fla.] 39 So. 838. Statements
of general manager of corporation, made at
Its office, of which he was apparently in
charge, as a consequence of which proceed-
ings In an action by the corporation were
actually stayed, accompanied by evidence
of his subsequent acting with authority In

the matter, are admissible in evidence
against the corporation. Carey v. Wolff &
Co., 72 N. J. Law, 510, 63 A. 270. Where a
business transaction was arranged by an
agent whose action was afterwards ratified

by his principal, conversations between the
agent and the other party at the time,

throwing light upon the intended contract,
were admissible, regardless of the scope of
the agent's original authority. Hamilton
V. ScMitz Brewing Co., 129 Iowa, 172, 105
N. W. 438. On the Issue of place of deliv-

ery of wood, the declaration of defendant's
president, who made the contract with plain-

tiff, in plaintiff's presence, that plaintiff

need not deliver on the right' of way, and
that it would be paid for where it was, was
admissible against defendant. Ives v. At-
lantic & N. C. R. Co. [N. C] 55 S. B. 74

In action a'gainst corporation to enjoin use
of certain easement for private purposes,
declarations of corporation president, when
purchasing a lot, with reference to an ad-
joining easement, were admissible. Mar-
shall V. Columbia & B. C. Elec. St. R. Co.,

73 S. C. 241, 53 S. B. 417. Acts of general
manager of railroad shown to have been
assented to by company were provable to

show the extent of his authority. Arkansas
S. W. R. Co. V. Dickinson [Ark.] 95 S. W.
802.

Admissions or declarations of an agent
are inadmissible against the principal, un-
less made during the transaction of busi-

ness for the principal, within the scope of

the agency. Letter of insurance agents held
not binding on company. Shoemaker v.

Commercial Union Assur. Co. [Neb.] 106

N. W. 316. Where manager of branch
bucket shop sought to recover money paid

by him on speculation deals with his em-
ployer, memoranda given by his own clerk,

who had no power to act for the manager's
employer, were Inadmissible, being outside

the scope of the clerk's authority. Mc-
Carthy V. Meaney, 183 N. T. 190, 76 N. E. 36.

Declarations of county officials held incom-
petent to impeach county's title to certain

lands. Lamar County v. Talley [Tex. Civ.

App.] 94 S. W. 1069.

Mere admissions of liability by an agent

are not usually competent against the prin-

cipal. In action for Injuries sustained in

collision, admission by motorman that it

was his fault was not competent to prove

negligence of defendant. Robinson v. Old

Colony St. R. Co., 189 Mass. 594, 76 N. B.

190. In action for death caused by break-

ing of a wheel on a machine, evidence that

the manager, not shown to be an officer of

or to have an Interest In the defendant com-

pany, told plaintiff that he was sorry and
did not feel clear, and would pay certain
bills for her, Was incompetent against de-
fendant. Stecher Cooperage Works v. Stead-
man [Ark.] 94 S. W. 41. Admissions of lia-
bility made by a servant who js not a gen-
eral agent, or while not engaged in the per-
formance of his duty, are Inadmissible
against the master. McDonough v. Boston
El. R. Co., 191 Mass. 509, 78 N. B. 141.
Contrn: The admission of one who Is held

out as general sales manager for a company,
of liability for compensation for a sale, is

admissible against the company. Garfield v.

Peerless Motor Car Co., 189 Mass. 395, 75
N. B. 695.

32. Testimony of village trustees at a
coroner's inquest on the body of a person
killed by contact with wires hanging in a
street is not admissible in an action for the
death to show notice of the dangerous con-
dition on the part of the village authorities.
Fox V. Manchester, 183 N. Y. 141, 75 N. B.
1116.

33. Declarations of agent, written and
oral. Inadmissible against principal without
proof aliunde of agency. Fifer v. Clearfield
& C. Coal & Coke Co. [JVId.] 62 A. 1122.
Agency cannot be proved by declarations or
admissions of the alleged agent; there must
be some other evidence of agency to make
such declarations admissible. Eagle Iroh
Co. v. Baugh [Ala.] 41 So. ,663. Acts or
statements of one not shown to have au-
thority to represent defendant In transac-
tion Inadmissible against him. St. Louis S.

W. R. Co. V. Irvine [Tex. Civ. App.] 13 Tex.
Ct. Rep. 822, 89 S. W. 428. Conversation of
chairman of a city commission with foreman
of electric plant inadmissible where chair-
man was not shown to be the agent of the
commission or the city for settling claims
for injuries. City of Austin v. Forbis [Tex.]
13 Tex. Ct. Rep. 818, 89 S. W. 405. Acts and
declarations of a third person are inadmissi-
ble against a party unless such third person
is shown to be the party's agent, and agency
must be shown otherwise than by the per-
son's declarations. Jackson v. American
Tel. & T. Co., 139 N. C. 347, 51 S. B. 1015.

Declarations of a person claimed to be the
agent of another are not admissible to affect
such other person, or show his connection
with the transaction under discussion, with-
out proof of the agency of the person mak-
ing them. Indiana Fruit Co. v. Sandlin, 125
Ga. 222, 54 S. B. 65. There Is no legal pre-
sumption that an officer of a corporation lias

power or authority to bind the corporation
by his admissions. Admission by vice-presi-
dent and director of bank excluded as
against bank. Westminster Nat. Bank v.

New England Electrical Works, 73 N. H.
465, 62 A. 971. Testimony of person that he
was employed by a secretary of a corpora-
tion admissible where there was other proof
that the person employing him was such
secretary. Kelly v. Ning Tung Benev. Ass'n
[Cal. App.] 84 P. 321.

34. Declarations of an agent are incom-
petent to prove the agency. Shesler v. Pat-
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of the alleged agent. Extrajudicial admissions made by an attorney in the man-

agement of litigation, for the purpose of influencing the proceedings in the cause,

are admissible against the partyf such an admission may be withdrawn before it

is acted upon, but its withdrawal goes only to its weight, not to its competency, as

evidence."'

Where several persons are jointly interested the admissions of one may be shown

against all."' Otherwise, an admission may be proven only against the person mak-
ing it, or one whom he represents."'* Ft is said tliat the great weight of both reason

and authority is against the admission of declarations of one legatee or devisee in

will contests,'"' but there is a conflict upon this question.^^ After proof of a part-

nership,*^ the act or declaration of a partner within the scope of the partnership,

and during its existence, is competent against the firm.*" When isfe existence of a

• conspiracy has been prima facie established,** acts and declarations of conspirators,

after formation of the conspiracy, and prior to its consummation, made during the

execution of the common purpose, are admissible against all.*° An act or declara-

tion of a co-conspirator after the purpose of the conspiracy has been accomplished

is inadmissible against another.*" While the fact of a conspiracy cannot be proved

by evidence of declai'ations of a co-conspirator,*'' this rule does not render incom-

petent testimony of one who admits that he was a conspirator, to the fact of the

conspiracy, and to what was said and done in furtherance of the common oibject.*'

An admission against interest is not admissible in evidence as such unless it

is made upon the positive knowledge of the person making it.*" If it appears from
the statement itself that it is based upon information derived from another, it is

hearsay and incompetent.^" An admission or declaration of a party is' of course

inadmissible unless relevant to issues in the ease."^^

ton, 100 N. T. S. 286. Declarations of a per-
son that he is the agent of another are
no proof of the fact of agency. Indiana
Fruit Co. V. Sandlin, 125 Ga. 222, 54 S. E. 65.

Declarations of salesman at time he took an
order as to his authority held inadmissible
against principal. Gould v. Gates Chair Co.

[Ala.] 41 So. 675. Fact of agency or ex-

tent of authority cannot be shown by agent's
statements or representations. Peyton v.

Old Woolen Mills Co. [Ky.] 91 S. W. 719.

When issue was whether a person acted for

his wife in certain transactions, his state-

ments in her absence were incompetent to

show his agency for her. Id.

35. Peyton v. Old Woolen Mills Co. [Ky.]
91 S. W. 719.

36, 37. Liberty v. Haines [Me.] 64 A. 665.

38. Stamnes v. Milwaukee S. L, E. Co.

[Wis.] 109 N. W. 100. Where parties are
co-operating in a Joint enterprise, the ad-
missions of one are binding upon th'e others.

Summerville v. Penn Drilling Co., 119 111.

App. 152.

39. In suit against owner and mortgagee
to condemn land, an option previously given
by the owner alone to sell at a certain price

was inadmissible. Stamnes v.' Milwaukee
& S. L. R. Co. [Wis.] 109 N. W. 100. Decla-
rations of one defendant do not bind all in

the absence of proof or admission that they
are engaged in a joint enterprise. Whaples
V. Fahys, 109 App. Div. 594, 96 N. T. S. 323.

40. When mental capacity is in issue. In
re Dolbeer's Estate [Cal.] 86 P. 695. In will

contests, where there are several benefici-

aries, the admissions against interest of one

are Inadmissible. Fothergill v Fothergill,
129 Iowa, 93, 105 N. W. 377; King v. Gilson,
191 Mo. 307, 90 S. W. 367.

41. See authorities pro and con cited in
In re Dolbeer's Estate [Cal.] 86 P. 695.

42.
. Conversation of two partners as to

taking in a third, not in the presence of the
third party, is Incompetent. Providence
Mach. Co. V. Browning, 72 S. C. 424, 52 S. E.
117. >

43. Code Civ. Proc. § 1870, subd. 5. Don-
dero V. O'Hara [Cal. App.] 86 P. 985.

44. There must be prima facie proof ol
the exfstence of a conspiracy before decla-
rations of one conspirator are admissible
against others. Mower v. McCarthy [Vt.]
64 A. 578. To render competent acts and
declarations of one conspirator against the
others, there must first be sufficient proof
to establish prima facie in the opinion of
the court the existence of the conspiracy,
or - the person, offering such ' proof must
undertake to supply such preliminary evi-
dence at a later stage of the trial. Law-
rence v. State [Md.] 63 A. 96.

45. Lawrence v. State [Md.] 63 A. 96.

After evidence of a conspiracy lias been in-
troduced, admissions of a conspirator are
competent. Meier v. Buchter, 197 Mo. 68.

94 S. W. 883. Rule applied in will contest
where conspiracy of contestees to defraud
was alleged. Id.

46. Conversation as to whereabouts of
stolen watch incompetent. State v. Wells
[Mont.] 83 P. 476.

47. 48. People v. Zimmerman [Cal. App.]
84 P. 446.
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Declarations against interest are admissible in their entirety/^ and where a

portion of such a declaration has been introduced by one party, the other may show

the entire statement or document.^^ An alleged admission having been introduced

by one party, the other may introduce evidence to explain it or destroy its efEect.-'*

(§6) D. Declarations of a person since deceased
J'^'—^Declarations of a per-

son relating to relevant facts are admissible, even as between third parties,^" where

it appears that the declarant is dead, that the declaration was against his pecuniary

or proprietary interest, that he had competent knowledge of the fact declared, and

that he had no probable motive to falsify.''^ In some jurisdictions, declarations of

a person since deceased are admissible, even though not against the interest of the

declarant,"^ but such declarations are not entitled to much weight.^" By statute in

Massachusetts, declarations of a person since deceased are competent if made in good

faith, before commencement of the action, when the declarant, if living, would have

been a competent witness."" Such declarations are not- inadmissible, under tlie

statute, because put in writing.'^ That declarations were made prior to the enact-

ment of the statute does not render them incompetent.*^

§ 7. Documentary evidence. A. In general.^^—A written instrument upon

40. Maher v. Empire Life Ins. Co., 110

App. Div. 723, 96 N. T. S. 496.

50. Statement in proofs of death as to

age of insured, explicitly based on informa-
tion given by insured's mother, held in-

competent. Maher v. Empire Life Ins. Co.,

110 App. Div. 723, 96 N. T. S. 496.

51. Womble v. "Wilbur [Cal. App.] 86 P.

916.

5S. A declaration which Is against inter-

est is admissible in its entirety, though
statements contained in It, which constitute

an integral or substantial part of it, are not

against interest. Smith v. Moore [N. C,]

55 S. B. 275. Held not error to require

letters showing admissions to be read in

their entirety. Hosier v. Coble [Wyo.] 84

p g95
53. Where part of an abandoned pleading

was read in evidence, and this, if unex-

plained, would be misleading, the remainder

of the pleading was competent. Galveston,

etc R Co. V. Fitzpatrick [Tex. Civ. App.]

l#Tex. Ct. Rep. 790, 91 S. W. 355.

54. A plalhtitf may testify that he did

not make statements which would warrant

certain allegations in the pleading drawn
by his attorney. Galveston, etc., R. Co. v.

Fitzpatrick [Tex. Civ. App.] 14 Tex. Ct. Rep.

790, 91 S. W. 355. Conversation between

two defendants, relating to subject-matter

of letter written by one of them and tend-

ing to explain a statement claimed by plain-

tiff to be an admission, held admissible,

though not had In presence of plaintiff or

his agent. Dennie v. Clark [Cal. App.] 87

P. 59.

55. See 5 C. L. 1342.

.;e. Smith V. Moore [N. C] 55 S. B. 275.

57. Smith V. Moore [N. C] 55 S. E. 275.

Declarations of person as to location of a

marked corner admissible when declarant

was dead a;nd disinterested and declarations

were made ante litem motam. Bullard y.

Hollingsworth, 140 N. C. 634, 53 S. E. 441.

Declarations of person since deceased, who
lived in vicinity of land, made when dis-

interested, as to the location of a corner

marked by a pine tree, held - competent.

Broadwell v. Morgan [N. C] 55 S. E. 340.
Declarations of a deceased person as Lo
boundaries held incompetent because proper
preliminary showing a,s to knowledge of
declarant, his Interest at the time, ttc, wa.3
not made. Hill v. Dalton, 140 N. C. 9, 52 S.
E. 273.

58. Declarations of a surveyor who is de-
ceased, he being shown to have been in a
position to know the fact which the declara-
tion concerns, is admissible, and such decla-
ration may be expressed in field notes even
in a junior survey. Keystone Mills Co. v.
Peach River Lumber Co. [Tex. Civ. App.]
96 S. W. 64.

59. Subsequent declarations of a grantee
that an absolute deed was intended as a
mortgage, will "be closely scrutinized after
the death' of the declarant and will not,
without corroboration, be sufficient to over-
come previous conduct of the parties. Wil-
son V. Terry [N. J. Eq.] 62 A. 310.

60. Mass. Rev. Daws, c. 175, § 66. Hall v.

Reinherz [Mass.] 77 N. B. 880. Under Rev.
Laws, c. 175, § 66, declarations of a former
occupa.nt of land^ since deceased, -who tlie.i

claimed under a deed, were competent. Luce
V. Parsons [Mass.] 77 N. E. 1032. Declara-
tions of a person since deceased, at time
boundary wall was being built between hts
and another's land, fliat "we will give and
take," held admissible, being apparently
made in good faith, before commencement
of action. Gray v. KelleV, 190 Mass. 184,

76 N. E. 724. Declarations of decedent direSt-
ing subordinates to do certain work of
which 'he was in charge admissible. Put-
nam V. Harris [Mass.] 78 N. E, 747. Under
Riev. Laws, c. 175, § 66, providing for the
admission in evidence of declarations of de-
ceased persons, cumulative evidence of such
declarations may be introduced. W.*eks v.

Boston El. R. Co., 190 Mass. 563, 77 N. B.
654.

61. Written statement by girl seduced
admitted, after her death, in civil action by
her foster parent for her seduction. Hall
V. Reinherz [Mass.] 77 N. B. 880.

62. Hall V. Reinherz [Mass.] 77 N. E. 880.
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whicli the action is based,'* or any private writing the contents oi which axe rele-

vant and materialj"^ is admissible in evidence, when the proper foundation has been

laid, by due and sufficient proof of its authenticity^* and proper execution.'^ The

63. See 5 C. L. 1342.
C4. Written building contract admissible

in evidence when sued on and pleaded by
either party. Neblett v. McGraw ITex.
Civ. App.] 14 Tex. Ct. Rep. 496, 91
S. W. 309. A written order sued up-
on, and not denied by a plea of non est
factum, is admissible without other proof
of its execution. Fulton v. Sword Medicine
Co. CAla.] 40 So. 393. Under Code 1896 §

1801, providing that an Instrument which is

the foundation of the suit, the execution of
which is not denied by verified plea, is

admissible, a note sued upon may be ad-
mitted though not proved by attesting wit-
ness, when its execution is not denied.
Gates V. Morton Hardware Co. tAla.] 40 So.
509. Where the party producing an Instru-
ment is a party to it or claims under It, the
production of it dispenses with proof of Its

execution. Maffl v. Stephens [Tex. Civ.
App.] 15 Tex. Ct. Rep. 140, 93 S. W. 158.

65. Letter between parties relating to and
explaining a transaction, and constituting
part of a correspondence concerning such
matter, held admissible. Frame v. Oregon
Liquor Co. [Or.] 85 P. 1009. Bucket shop
operator telegraphed orders to main oflBce

and, when .accepted, gave customers a mem-
orandum of the deal. Held, such memoran-
dum, being evidence of the contract or
wager, was admissible in an action under
the statute to recover money paid on a
wager. McCarthy v. Meaney, 183 N. T.
190, 76 N. B. 36. Letters by one party to
the other are admissible regardless of how
received. North American Ace. Ins, Co. v.

Williamson, 118 111. App. 670.

66. Contract resulting from correspond-
ence, and shown to have been acted upon
by the parties and recognized, held sufiS-

ciently authenticated so as to be admissible
in evidence. Richards v. Herald Shoe Co.
[Ala.] 39 So. 615. Letter to sales agent pur-
porting to come from defendant company
held admissible on proof that it vyas writ-
ten by sales manager, w^ho signed name of
company. Garfield v. Peerless Motor Car
Co., 189 Mass. 395, 75 N. B. 695. Field notes
In handwriting of county surveyor, contain-
ed in book handed down by predecessors
In office, and apparently genuine, held ad-
missible on issue of boundaries. Camp v.

League [Tex. Civ. App.] 92 S. W. 1062.
Where there was proof that many letters
passed between two parties, and a letter was
found in the room of one, in the handwrit-
ing of the other, it was properly admitted
in evidence. Purinton v. Purinton [Me.] 63
A. 925. Where it was shown, in an action
against "W. J. Hayes & Sons" that tele-
grams relating to a certain matter had been
received signed "W. J. H. & Sons," a tele-
gram so signed and relating to such matter
was properly received. Interurban Const.
Co. V. Hayes, 191 Mo. 248, 89 S. W. 927,
Where witness said he knew handwriting of
parties to lease and transfer written on the
back of it, and that the signatures were
in the handwriting of the persons who ap-
peared to have signed, the paper was admis-

sible, the transfer being acknowledged.
Rutherford v. Dyer [Ala.] 40 So. 974. Dray
receipts not objectionable on ground that
execution was not shown, w^here it appear-
ed they were executed by a witness.
Houston & T. C. R. Co. v. Bath [Tex. Civ.
App.] 14 Tex. Ct. Rep. 117, 90 S. W. 55. On
issue of charaqter and worth of paper pur-
porting to be certificate of trust company,
police officer having testified to seizure of
certificates and certificate book of the con-
cern, the book and certificates were admis-
sible to identify the certificate in question.
Lawrence v. State [Md.] 63 A. 96. In gar-
nishment proceedings, w^here garnishees
claimed they did not buy certain property
of the principal defendants, a memorandum
made under the direction of and read and
approved by defendant's agent who nego-
tiated the sale, and given to the garnishees,
was admissible in evidence. Seitz v. Starks
[Mich.] 13 Det. Leg. N. 377, 108 N. W. 354.
Notes not admissible to show Indebtedness
of mining company when authority for their
execution was not shown. Nixon v. Good-
win. [Cal. App.] 85 P. 169. A paper writing
is not admissible in evidence, where Its

execution is denied by the answer, and no
evidence is offered tending to show that it

was ever in fact signed by the parties whose
names appear as the subscribing witnesses.
Bunner v. Ison, 8 Ohio C. C. (N. S.) 260. The
fact that a paper writing bears date forty
years prior to the time It is offered in evi-
dence does not, standing alone, bring it

within the rule as to ancient instruments.
Id. Without evidence of an adjudication of
bankruptcy or the appointment of a trustee,
a letter purporting to have been written by
a trustee was inadmissible. Killer v. Falck-
ney [Tex. Civ. App.] 15 Tex. Ct. Rep. 541, 94
S. W. 103. In order that a receipt may be
admissible In evidence, the authority of the
signer must be shown. Brinn v. Levine, 97
N. T. S. 966. Indorsements on mortgage
properly excluded where mortgage note was
not introduced and signatures of Indorsers
were not proven. Hodge v. Hudson, 139 N.
C. 358, 51 S. E. 954. An unsigned writing

—

purporting to be a memorandum of contract
drawn up by an agent—but not shown to
have been submitted to the parties' or to
embody the terms to which they agreed Is

inadmissible. Wood v. Holah [Conn.] 64 A.
220. A freight receipt to which the name
of a railway agent appears to have been
signed by stencil is not admissible In evi-
dence without accompanying proof to show
that he issued the receipt, or that its genu-
ineness has been recognized by his prin-
cipal. Bell Bros. v. Western & A. R. Co.,
125 Ga. 510, 54 S. E. 532. Letter written by
auditor of the state to a patentee whose
name did not appear in the land book en-
tries nearly 40 years before trial transmit-
ting to him a certificate of redemption from
a sale made under such entries is not ad-
missible to prove identity of the land, though
found among the papers and effects of such
patentee, long after his death, and produc-
ed, for the purpose, by his grandson, one of
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genuineness of a letter is sufficiently established to permit its introdnction in evi-

dence, when it is shown that it was received in due course of mail in response to a

letter sent to the supposed writer."' Wliere a letter desired to be introduced is a

reply to another, the two should be offered together.** Where the execution of a

written instrument or paper is denied under oath, the party relying thereon must in

the first instance introduce in chief all of his evidence tending to prove its execu-

tion.''* The execution of a deed properly ackaowledged by a marri€d woman and

joined in by the husband may be proved in any manner known to the law.'^ A deed

is not inadmissible on account of insufficiency of the description uijjess the descrip-

tion is so vague, indefinite, and uncertain as to render the deed void on its faee.'^

If the description is such that the land can be identified and located the deed is

admissible.^* The rule requiring proof by attesting witnesses of a specialty is not

applicable to a bail bond required to be attested by a justice of the peace and lack-

ing his signature.''* An ancient record or document if it comes from a custody

, which the court deems proper, and is itself free from any indication of fraud or

invalidity, proves itself.''^ Eecitals in ancient deeds are competent evidence of the

facts recited.''*

the plaintiffs. Webb v. Ritter [W. Va.3 54

S. E. 484. Contract specifications Inadmis-
sible because not identified. Streator Inde-
pendent Tel. Co. V. Continental Tel. Con-
struction Co., 118 111. App. 14.

67. Under Code" 1896, § 1797, execution of

an instrument may be proved by the mak-
er, without producing- an attesting witness;
but this does not permit proof of execution
by evidence of an admission of the maker.
Lewis V. Glass [Ala.] 39 So. 771. Whete
there is an attesting witness to an Instru-

ment Its execution must be proved by such
witness, unless he is without the jurisdiction

of the court, in which case it may be other-

wise proved. Code 1896, § 992. Id. Where
execution of a note is denied by a plea of
non est factum, the note Is inadmissible
without extrinsic proof of Its execution, but
slight proof is sufficient. Patton v. Bank
of La Fayette, 124 Ga. 965. 53 S. E. 664. The
suSaclency of such preliminary proof is for

the court. Id. Acknowledgment held to

have been taken by notary and deed was
admissible. Williams v. Cessna [Tex. Civ.

App.] 16 Tex. Ct. Rep. 162, 95 S. W. 1106.

Affidavit of forgery being filed against an
agreement by a grantee to reconvey, it was
shown that the grantee, subscribing wit-

ness, and notary were dead; that agreement
was In handwriting of a subscribing witness,

and that grantee's signature was In hand-
writing of another witness; that signatures

of subscribing witnesses were genuine, and
that they had a good standing in the com-
munity. Held, .instrument was proved as

was required at common law, and such proof

was sufficient. McAllen v. Raphael [Tex.

Civ. App.] 96 S. W. 760. A deed the execu-

tion of which Is not proved otherwise than

by a certificate of acknowledgment, recit-

ing that It was acknowledged by the grantor

before his deputy, as such deputy, and sign-

ed by the grantor himself, as clerk of a

county court, is inadmissible as evidence.

Webb V. Ritter [W. Va.] 54 S. B, 484. A
deed execution of which is not proved other-

wise than by, a certificate of acknowledg-
ment, signed by the grantee as clerk of a

7 Curr. L.-«-99.

county court. Is properly rejected when of-
fered as evidence. Id. A deed purporting to
convey land In West Virginia, acknowledged
in 1872 in New York city before a commis-
sioner for the commonwealth of Virginia in
the state of Kew York, recorded In West Vir-
ginia and. in the county where the land lies,

and reacknowledged before a competent of-
ficer in the state after commencement of the
action, is adrtiissible between the parties and
against all other persons except subsequent
purchasei's claiming the land and creditors
seeking to charge It. Id.

68. Loverln & Browne Co. v. Bumgamer
[W. Va.] 52 S. E. lOOO. A sufficient foun-
dation is laid for the introduction of letters
of a principal to show an agent's authority,
when it Is shown that such letters were
received In due course of mail In answer
to letters written by the agent to the prin-
cipal, and duly mailed to the address of the
party sought to be bound. Peycke v. Shlnn
[Neb.] 107 N. W. 386.

69. Security Trust Co. v. Robh [C. C. A.]
142 F. 78.

70. He cannot Introduce prima facie proof,
and then put In Instruments, and -when at-
tacked, put in additional proof of their exe-
cution; burden to show execution Is on him
throughout. Baum v. Palmer, 165 Ind. 513,

76 N. E. 108.

71. Proof as at common law Is proper.
Lamherida v. Barnum [Tex. Civ. App.] 14

Tex. Ct. Rep. 434, 90 S. W. 698.

72. 73. Walker v. Lee [Fla.] 40 So. 881.

74. He may testify to the signatures of

the parties. State v. Matlack [Del.] 64 A.
259.

75. Rule applied to church records shown
to have been kept by clerk of the corpora-
tion. Layton v. Kraft, 98 N. T. S. 72. Deed
conveying land In Texas, executed In 1836,

admissible as ancient instrument. Hyde v.

McFaddin [C. C. A.] 140 F. 433. Documents
showing probate of will In proceedings had
under Spanish regime In Florida, and a ju-

dicial sale of testator's lands, bearing every
sign of age and authenticity, and coming
from the official custody of the surveyor
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Standard mortality tables are competent when life expeetancj' is in issue.'''

Hospital records are incompetent without proof of their correctness and the manner

in which they were made.'*

Proof of handwriting'^^ may be necessary when the genuineness of a signature

or other writing is in issue.'" Generally, it is held that any writing admitted or

proved to be genuine is competent as a standard for comparison with the disputed

writing.'^ Some courts, however, hold that only writings which are introduced for

some other purpose are competent as standards of comparison.*^ That a signature

offered in evidence as a standard o.f comparison was made since the time of the

signature in dispute may, under certain circumstances, be considered as affecting

its credibility f^ but such fact will not render it incompetent unless it is shown to

have been made since the controversy arose, for the purpose of comparison, by one

having a motive to fabricate.'* Comparison of writings may be made by experts.

jceneral of the United States, held admis-
Kible as- ancient documents, especially since

they had been recog-nlzed in subsequent
legal proceedings and conveyances. Mc-
Guire v. Blount, 199 U. S. 142, 50 Law. Ed.

. A deed more than 30 years old Is

ancient and proves Itself. Ford v. Ford, 27

App. D. C. 401.

70. Recitals in ancient deed, against the
interest of the parties making them, are
competent evidence of the facts recited.

Sydnor v. Tex. Sav. & Real Estate Inv. Ass'n
[Tex. Civ. App.] 15 Tex. Ct. Rep. 100, 94

S. W. 451. Recitals in an admissible deed,

referring to descriptions in other deeds, held
admissible with the deed. Id. Recitals of

a power under which an ancient deed pur-
ports to have been executed are evidence of

the existence of the power. Id. Where an-
cient deed recited sale by probate court in

1845, when confirmation was not required,

the recital was held sufficient proof that the

sale was under order of the court. Wil-
liams v. Cessna [Tex. Civ. App.] 16 Tex. Ct.

Rep. 162, 95 S. W. 1106.

77. Standard mortality tables competent
in action for death. Norfolk & W^. R. Co.

V. Spencer's Adm'x, 104 Va. 657, 52 S. B. 310.

Mortality tables competent In actions for

wrongful death. Illinois Cent. R. Co. v.

Cane's Adm'x [Ky.] 90 S. W 1061. Bxpect-
~ ancy table admissible in action for damages
for breaking boy's leg. McMahon v. Bangs
[Del. Super.] 62 A. 1098. American mor-
tality tables competent on life expectancy.
Illinois Cent. R. Co. v. Houchins [Ky.] 89 S.

W. 530. Carlisle mortality tables compe-
tent where injuries were shown to bfe per-

manent. Brown v. Blaine, 41 Wash. 287, 83

P. 310. The mortality tables are admissible
on the question of the value of a life estate

without proof that the life tenant is in

sound health. Cusick v. Boyne, 1 Cal. App.
643, 82 P. 985. Where there was evidence
that plaintiff's injuries were permanent,
Carlisle tables were admissible, though dec-
laration did not allege that injuries were
permanent. O'Clair v. Rhode Island Co., 27

R. I. 448, 63 A. 238.

78. Hospital record made by nurse since
dismissed, and who did not appear in court,

held inadmissible. McMahon v. Bangs
[Del. Super.] 62 A. 1098. Hospital record in-

admissible when it showed additions and
alterations not made by hospital physicians

and not otherwise accounted for. Franklin
v. Atlanta & C. Air Line R. Co. [S. C] 54 S '

E. 578.

79. See 5 C. L. 1345. See, also, note in 3
C. L. 1377.

80. Mere proof that it was customary to
require men to sign a time book before be-
ing paid, that a certain book was the time
book of the company, and that it contained
certain signatures the making of which
witness did not see, held rust sufficient proof
of the signatures. Matks v. Daley [Ariz.]
85 P. 721.

81. Where disputed' writing was 70 years
old, it was competent to prove it by com-
parison with other admittedly genuine writ-
ings. McCreary v. Coggeshall [S. C] 53 S.

B. 978. Where one .whose signatures is in
dispute seeks to compa/e other signature
made by him with the signature in contro-
versy it must appear that they were made
prior to the time the controversy arose or,

if made thereafter, that they were made un-
der such circumstances as to negative all

idea that they were made for the purpose
of being used by him as evidence in ills own
favor. In action on partnership notes, the
signature to the affidavit of defense of the
only defendant served could not be compar-
ed with the firm's signatures to the notes.
Daniel v. Lance, 29 Pa. Super. Ct. 454. ,It

is said that the authorities are conflicting
as to the use of pliotographic reproductions
of signatures as a basis for comparison by
experts, but the court here intimates, thougli
it does not decide, that such reproductions
are competent for that purpose. Their use
in this case was held not prejudicial, if er-

ror. In re McClellan's Estate [S. D.] 107 N.

W. 681.

83. Certain court records containing sig-

natures admittedly genuine, -and introduced
as evidence in the case, held to be 'proper
standards for comparison with disputed
writings. Bivings v. Gosnell [N. C] 53 S.

B. 861. When the genuineness of a writ-
ing or signature is disputed, extraneous
writings, though admitted to be genuine,
cannot be presented to the court or jury,

or to an expert for comparison. Hence,
where letters were not in evidence, and not
even shown to be genuine. It was proper to

refuse to allow comparison between them
and a disputed signature to a check, claim-
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in some states, when they are shown to be qualified as such.'" Where a paper ad-

mitted to be in a party's handwriting is already in evidence for some otlier purpose,

a comparison between it and a disputed writing may be made by the jury,*° without
preliminary proof of the genuineness of the disputed paper by a witness .thereto,"

and without the aid of expert testimony on the issue of the genuineness of the writ-

ing in dispute.**

(§ 7) B. BooTcs of account.^"
—

"Where books of account are shown to have
been regularly kept,"" original entries therein, made in the usual course of business,

at or near the time of the transaction to' which they relate,"^ and shown to be true

and correct,'^ are competent evidence of the facts to which they relate,"' either for"'*

ed to be forged. Bolton v. State [Ala.] 40
So. 409.

83, 84. Greenwald v. Ford [S. D.] 109 N.
W. 516.

85. Witness not shown to be qualified as
an expert cannot compare "writln&s to deter-
mine genuineness of disputed signature.
Bivings v. Gosnell [N. C] 53 S. B. 861.
Cashier who had been in a bank 15 years
and had seen many signatures of the al-
leged maker of a note, held competent to
compare admitted signatures with that on a
note and give an opinion thereon, such
comparison being authorized by Code Pub.
Gen. Laws, art. 35, § 7. Councilman v.

Towson Nat. Bank [Md.] 64 A. 358. Where
experts were called to prove handwriting
in anonymous letters by comparison with
certain standards produced, and they testi-
fied that the anonymous letters were fti dis-
guised writing, it was proper to show that
disguised writings show certain character-
istics of the writer, shown also in his usual
hand, so that the identity of the writer may
be disclosed. McGarry v. Healey, 78 Conn.
365, 62 A. 671. That a witness, subpoenaed
to testify to the genuineness of a signature,
is shown signatures before the trial and in-
duced to change his mind, does not render
his testimony to the nongenuineness of the
signature incompetent. Ray v. Hunter, 122
111. App. 466.

SG. Plaintiff introduced a written assign-
ment by a party; defendant put in a re-
lease by the same party, the genuineness of
which was denied; Jury could make compari-
son. Castor V. Bernstein [Cal. App.] 84 P.
244. This is the rule under Code Civ. Proc.
§ 1944, and also by reason of an exception
to the common-law rule that comparison of
writings could not be made by the court or
jury. Id.

87. Castor v. Bernstein [Cal. App.] 84 P.
244.

88. Since expert testimony, if introduced,
would not be binding on the jury. Castor
V. Bernstein [Cal. App.] 84 P. 244.

89. See 5 C. L. 1346.
90. The law prescribes no regular mode

or method in which accounts must be kept
to make them competent as evidence. Tlie
question of competency must be decided by
the appearance and character of the book,
regard being had to the degree of education
of the party, the nature of his business, the
manner of his charges against others, and
all the circumstances. Lewis v. England
[Wyo.] 82 P. 869. When books of account
are introduced, the custom in keeping the
accounts and the time of the entries may

be shown. Mullenary v. Burton [Cal. App.]
i
84 P. 159. Where it appeared that each la-
borer was required to make out a time slip
for work done each day, which was hand-
ed to the foreman and approved by him,
such slips, so approved, were competent evi-
dence, as against an objection that they
were not properly identified. Jonesboro,
etc., R. Co. V. United Iron Works Co., 117

i

Mo. App. 153, 94 S. W. 726.

I

01. Where entries were made each day in
the regular course of business, as sales were
made, the entries were competent. Bader v.
Schult & Co., 118 Mo. App. 22, 94 S. W. 834.
Books of physician, showing entry made by
physician at the time of attending mother
at birth of a child, held competent to show
such birth. Neill v. State [Tex. Cr. App.]
15 Tex. Ct. Rep. 359, 91 S. W. 791. Books of
account, started by a parent when he- com-
menced to advance money to his children,
held competent to show amount given and
purposes of the gift. Hill's Guardian v. Hill
[Ky.] 92 S. W. 924. "Ledger slips," con-
taining entries from "day slips," were shown
also to contain original entries concerning
certain money transactions, which were
made regularly from time to time under di-
rection of the proprietor. Such original en-
tries in the ledger slips were competent.
Lewis V. England [Wyo.] 82 P. 869. On is-
sue whether purchase and sale of cotton
were bona fi^3e sales or mere deals in mar-
gins, telegrams sent by plaintiff to its agent
over a leased wire, transmitting defendant's
orders for execution and taken down at the
time by the agent, were original memoranda
made at the time, and competent evidence.
Overbeck, Starr & Cooke Co. v. Roberts
[Dr.] 87 P. 158. An entry or memorandum
in a book, or in any other form, made in the
usual course of business at the time of the
transaction, by a person legitimately con-
nected with such transaction, not a party
to the suit, but who is shown to have had
means of knowledge of the fact recorded and
no interest In misrepresenting or misstat-
ing the facts, is admissible in evidence.
Fruit Dispatch Co. v. Sturges, 7 Ohio C. C.
(N. S.) 445.

92. Physician's account book held Inad-
missible because it was not proved by the
physician that the entries were just and
true, as required by Mills' Ann. St. § 4817.
Temple v. Magruder [Colo.] 85 P. 832. Book
entries Inadmissible upon mere proof that
they were in handwriting of an agent, with-
out proof as to how and when they were
made and whether they were correct. Mis-
souri, etc., R. ' Co. V. Morrison [Tex. Civ.
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or against" the person wlio kept the book or made the entries. Secondary entries

are usually held incompetent unless supported by the original data from which they

were made up/*, but entries legnlarly and correctly made .ate not necessarily inad-

missible merely because based on information given by others to the person making
such entries.*^ The train sheet or register of a train dispatcher, made up by him
from orders sent by him and reports received by him, 'is competent evidence.^'

There are authorities which hold that bocA:s of account are not competent evidence

of the pajrment or lending of money j*" but it is said that the great weight of modern
authority is to the effect that where cash entries appear in the general course of ac-

counts, as a part of the regular course of business transacted, such entries are com-

petent.^ Where entries in a book of accounts do not itemize the transactions record-.

App.] 15 Tex. Ct. Eep. 829, 94 S. W. 173.

Books of account were properly excluded
where the preliminary proof consisted only
in evidence of a bookkeeper that he had ex-

amined the books, that they were the books
in question, there being no showing" as to the
handwriting, nor as to the entries in the
books. Charleston Sav. Inst v. Farmers* &
Merchants' Bank, 73 S. C. 545, 54 S. B. 216.

Book entries and exhibits properly excluded
where there was no compliance with Rev.
St. 1898, § 4189, requiring proof by the per-
son who made the entries, or by the custo-

dian of the books (who testifies that en-
tries were made by authorized person, in

whose handwriting they are) that they are
true and correct to the best of his knowl-
edge and belief. Bazelon v. Lyon [Wis.]
107 N. W. 337. Journal and ledger held in-

admissible because entries were not shown
to have been made in the ordinary course of

business nor at the time of or near the

transactions to which they referred and no
satisfactory excuse for lack of such proof

given, and charges were not verified by
clerk who made the entries, and no reason
for such o.-nission was given, these things

being required by Code § 4623. Kossuth
County State Bank v. Richardson [Iowa] 106

N. "W. 923. "Where entry in a book of ac-

count was shown to the person charged and
he admitted it, proof of these facts render-

ed the entry competent. Britlan v. Fender,

116 Mo. App. 93, 92 S. W. 179.

93. Books of a bank held admissible on

issue of insolvency to show amount of in-

debtedness to it of the alleged insolvent

company. Brown v. U. S. [C. C. A.] 142 F.

1. "Where entries do not relate to the sub-

ject of inquiry, they may be excluded.

Drumm-Flato Commission Co. v. Bdmisson
[Okl.] 87 P. 311.

94. In action for services of attorney

since deceased, it was held not error to al-

low his diaries to be introduced to show the

services rendered. Burke v. Baker, 97 N.

T. S. 768. Books of original entry are ad-

missible though made up by the agent who
represented in the transaction in issue the

party offering them as evidence. Books of

commission company ,
admissible to show

weight of cattle in action by shipper, though
he was represented by the company whose
books were offered. "Wright v. Chicago, etc.,

R. Co., lis Mo. App. 392, 94 S. W. 555.

05. Merchants' books are good evidence

against them. Civ. Code art. 224S. HiU v.

Hill 115 La. 489, 39 So. 503.

80. Where weights were first entered on
check stubs anc! then on memorandum books,
the latter were inadmissible without ac-
counting for the stubs. San Antonio & A.
P. K. Co. V. Turner [Tex. Civ. App.J 15 Tex.
Ct. Rep. 467, 94 S. W. 214. Where saloon-
keeper kept "day slips" on which his em-
ployees entered charges in the course of the
business, a slip being used for each day,
and entered the charges on "ledger slips"
from time to time, each slip containing
charges against the person.named, with date
and amount, the ledger slips, while Inad-
missible so far as the secondary entries "were
concerned, were competent in connection
with the day slips to explain charges on
the latter. Lewis v. England [Wyo.] 82 P.
869.

97. Books of commission company show"-
Ing weight of cattle, entries being made up
from "scale tickets" made when cattle were
received according to the custom of such
agents, are competent. Wright v. Chicago,
etc., R. Co., lis Mo. App. 392, 94 S. W. 565.
Where bookkeeper had nothing to do with
weighing and handling cattle, the "weights
being called out to him by the weigher, and
being reduced to "writing, and then placed
on the books by him, the book entries, tes-
tified to by the bookkeeper aa correct and
kept in regular course of business, were
competent. International G. N. R. Co. v.

Startz [Tex. Civ. App.] 16 Tex. Ct. Rep. 384,
94 S. W". 207. Telegraph operator testified
that service marks on a telegram were in
his handwriting and that they Indicated
that the telegram had been sent atid receiv- •

ed. He said he did not send the message
but must have kno"wn at the time he plac-
ed fhe service marks on it that it had been
sent. Held such marks were admissible in

connection with his testimony to show that
the telegra'm was sent. St. Louis S. W. R.
Co. V. White Sewing Mach. Co. [Ark.] 93 S.

W. 58.

98. Under rule admitting properly kept
books of account. Louis"vllle & N. R. Co. v.

Daniel [Ky.] 91 S. W. 891. Train sheets
held competent on issue of time of depart-
ure of two trains from a certain city.

Louisville, etc., R. Co. v. Hall [Ky.] 94 S. W.
26.

99. See authorities cited In Lewis v. Eng-
land [Wyo.] 82 P. 869.

1. Certain "ledger slips" held competent
to prove cash entries (loans) where such
entries were original and "were regularly
made. Lewis v. England [Wyo.] 82 P. 859.
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ed; but in fact comprise the details of several transactions, the book is inadmissible as

independent evidence.^ A book of accounts offered in toto, without limiting the

offer to proof of a particular account or item therein, is properly excluded.' Books

of account having been introduced, evidence tending to discredit them is also' ad-

missible.*

Corporate records.^—Corporate records, or. the records of unincorporated socie-

ties, are competent evidence of the internal affairs of the corporation or society;*

but entries in the account books or other records of a corporation are not ad-

missible in evidence against a party to prove that he is a stockholder in- the corpora-

tion, unless accompanied by proof of authorization, assent, knowledge, and acqui-

escence or other confirmatory conduct, making the party privy to the entries.'' Ad-
missions of a i^axtj against his interest, inscribed upon the books of a corporation,

are, however, as competent and persuasive evidence against him as though written

elsewhere.^ Private records of a private corporation are inadmissible.' In New
York, stock transfer books of a corporation are competent evidence.'^"

(§ 7) C. Ptiblic and judicial records and documents}^—Public records, re-

quired or authorized by law to be kept," and public official documents,^' are com-

petent evidence of the facts recited. Instruments so executed as to be entitled to

recordation,^* under a statute providing therefor, are provable by the record or duly

Held Incompetent! An entry in a 'boolc

of accounts, charging defendant with a note,

unconnected with other transactions, which
were sales made by merchant to custoiiier,

and unexplained and not proved to have
been made in nsual course of business, held
incompetent. Bader v. Ferguson, IIS Mo.
App. 34, 94 S. W. 836.

a. Putnam v. Grant [Me.] fi3 A. 816.

3. Armour Packing Co. v. Vietch-Toung
Produce Co. [Ala.] 39 So. 680.

4. Seiber v. Johnson Mercantile Co. [Tex.

Civ. App.] 14 Tex. Ct. Rep. 293, 90 a W.
516.

5. See 5 C L. 1348.

6. Corporate books are competent evi-

dence to show that all the corporate stock
has been subscribed. State v. Superior Ct.

[W^ash.] 87 P. 40. Eecords of unincorporat-
ed religious society, empowered to acquire
land, are competent evidence to show or-

ganization and vote taken on question of

purchase of land and erection of buildmg
thereon. First Baptist Church of Sharon v.

Harper, 191 Mass. 196, 77 N. B. 778.

1. Girard Life Ins. Annuity & Trust Co.

V. Doving, 71 Kan. 558, 81 P. 200. Books and
records of a private corporation are not
competent evidence against third persons,

in -the absence of proof of their knowledge
and assent to them, to establish their rela-

tion of stockholders to the corporation or

to prove other contracts betwe'en them and
it. Harrison v. Remington Paper Co. [C. C.

A.] 140 F. 385.

8. Harrison v. Remington Paper Co. [C.

C. A.] 140 F. 38S.

9. Private interchange records of carrier

held Inadmissible, "Wooten ^. Mobile & O. K
Co. [Miss.] 42 So. 131.

10. In New York, stock transfer books
of corporations are made competent evidence

by Laws 1875, p. 769, c. 611, S 17. Where the
original transfer book of a company was
iost, a book in which returned certificates

had been pasted, which were indorsed by the

president as having been assigned to him,
was held not a stock transfer book within
the meaning of the statute. Geneva Mineral
Spring Co. V. Steele, 97 N. T. S. 996.

11. See 5 C. L. 1349.
12. Under Laws 1893, ch. 661, p. 1495, §

22, providing that certificates of death shall
be presumptive evidence of the facts recited,
such certlflcates were held admissible in an
action on a policy of insurance to show
cause of death. Krapp v. Metropolitan Life
Ins. Co. [Mich.] 12 Det. Leg. N. 1032, 106 N.
W. 1107. Dally register of school teacher
showing names, ages, and dates of entrance
of pupils, kept as required by Rev. St.
1899, § 9800, held competent on the age of a
pupil who attended the school. Levels v.
St. Louis, etc., R. Co., 196 Mo. 606, 94 S. "W.
275. School enumeration lists shown to have
been made in accordance with statute, held
competent on age of child, but others, not
properly made up, excluded. Id. "Miscel-
laneous record" of county showing a "bind-
ing out" of an inmate of a poor house to
a person, purporting to be signed by super-
visors, held Incompetent, in the absence of
proof of a statute showing authority for
recordation of such instruments. In re Jones'
Estate [Iowa] 106 N. "W. 610.

13. Under Ky. St. 1903, § 2725, a eertifled
copy of the report of a mine inspector Is

admissible to show defects in a mine, and
is prima facie proof of the truth of its

recitals. Andrlcus' Adm'r v. Pineville Coal
Co. [Ky.] 90 S. W. 233. Certificate of elec-
tion officers whose duty it is to canvass the
votes Is admissible in evidence and makes
a prima facie case, subject to be overthrown
by production of the ballots. Fleener v.

Johnson [Ind. App.] 77 N. B. 366. Report of
government inspector of hogs at place of
destination of hogs shipped, showing their
condition, proved correct by the Inspector,
held competent In action for damages by
shipper. Illinois Cent. R. Co. v. Holt [Ky.1
92 S. W. 540.
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authenticated copies thereof.^" Eecords of courts/" of legislative bodies/^ and of

administrative or executive branches of the government/* are competent. Since

14. A police magistrate of New York City
has no power to take acknowledgments of
instruments sucli as will entitle them to rec-
ord, and hence an instrument so acknowl-
edged is inadmissible under Code Civ. Proc.
§ 937. Tully v. Lewitz, 98 N. Y. S. 829. A
copy of the registry of a deed having only
one "Witness is incompetent, such a deed not
being entitled to registration. Civ. Code
1895, § 3630. Bower v. Cohen [Ga.] 54 S.

E. 918. Record of deed or contract of sale
recorded in 1879 in proper place and order,
by a clerk shown to be competent and hon-
est, admissible though the instrument was
not proved for record. Veatch v. Gray [Tex.
Civ. App.] 14 Tex. Ct. Rep. 316, 91 S. W. 324.

15. Under Rev. Code Civ. Proc. § 533, a
certified copy of an acknowledged and duly
recorded mortgage is admissible in evidence
without further proof. Bruce v. Wanzer [S.
"£>.] 105 N. W. 282. Under Ball. Ann. Codes &
St. § 6046, certified copy of duly recorded
deed is prima facie evidence of the genuine-
ness of the original, and is admissible with-
out preliminary proof of the original.

Chrast v. O'Connor, 41 "Wash. 360, S3 P. 238.

Copy of recorded deed showing signature of

"Fannie C." as wife of .grantor, though
Frances C. was her true name, held admis-
sible without proof of identity of "Fannie
C." and Frances C. Id. Copies of the rec-

ord of deeds and other similar private writ-
ings made in a sister state are admissible
in evidence where properly certifled and au-
thenticated as provided by the act of Con-
gress. Rev. St. U. S. § 906. Wilcox v. Berg-
man, 96 Minn. 219, 104 N. W. 955. But they
will be given such force and effect only as
is given thereto by the law of the state from
.which they are taken, and it must appear
that the record was one which was authoriz-

ed and provided for by the statutes of that
state. Id. Where it was sought to prove a
dei^d by a certifled copy of it, which certi-

fied copy was asserted to be spurious and
not sealed with the seal used by the clerk

of court, instruments shown to bear the
genuine seal of the court v/ere admissible
to permit comparison and it was alscf per-

missible to allow a witness who had ex-

amined a number of docum.ents bearing the
seal to so testify, and that they were differ-

ent from that attached to the certifled copy.

Loring v. Jackson [Tex. Civ. App.] 95 S. W.
19.

16. Where deputy sheriff testified that a

writ of attachment was issued out of the
L-iicuit court and that he seized goods under
it, the writ was sufficiently authenticated to

be admissible in evidence, Ryan v. Young
[Ala.] 41 So. 954. A bond taken in proceed-
ings before a magistrate to secure Support
of a family by one who has abandoned It,

must be shown to have come from the prop-
er custody, the magistrate's court, to render
it admissible, and proof that it came from
the files of the commissioner of public chari-

ties would not render it competent. Tully

v. I^ewitz, 98 N. Y. S. 829. Record of :udg-
rrient. valid on its face, and establishing de-

fendant's liability, admissible in action on
bon.J to pay judgment. Hosie v. Hart, 141

Mich. 679, 12 Det. Leg. N. 59«, 105 N. W.
32. The introduction in evidence of original
papers from the courts of Baltimore City is

regulp.ted by Acta 1898, p. 410, c. 123, § 388,
and where parties and subject-matter of
suit are Identified, such evidence need not
be accompanied by transcript under seal of
docket entries. Calvert Bank v. Katz &
Co., 102 Md. 56, 61 A. 411. Certified copy of
docket entries of Mas.sachusetts bankruptcy
court held inadmissible, the entries not con-
stituting a record but only minutes from
which to make a record. Gibson v. Holmes.
78 Vt. 110, 62 A. 11. A .Indlclol opinion is

not a part of the records in a case, and state-
ments therein are not competent evidence
unless the judgment refers to the opinion so
as to make it part of the record. Greitzer
V. Brshowsky, 47 Misc. 653, 94 N. Y. S. 258.

But the opinion of the court of last resort
of another state may be received in evidence
to show the construction of a statute of that
state. Beckley v. U. S. Sav. & Loan Co.
[Ala.] 40 So. 655. A sheriff's deed is admis-
sible In. evidence as a muniment of title

when accompanied by the execution under
which the land was sold. Patterson v.

Drake [Ga.] 55 S. B. 175.

17. Contents of journal of city charter
convention cannot be received in evidence,
when not authorized to be so received by
law or the constitution. People v. Linds-
ley [Colo.] 86 P. 352.

IS. Transcript of books and proceedings
of treasury department, certified and au-
thenticated by the register of the treasury,
held competent in action on bond of Indian
agent under U. S. Rev. St. § 866. United
States V. Pierson [C. C. A.] 145 F. 814. Rev.
St. U. S. § 886, which makes competent in

a suit against an officer, charged with the
disbursement of money, a certifled copy of
his account, from the books of his depart-
ment, does not render competent other state-
ments contained in the certificate. Nagle v.

U. S. [C. C. A.] 145 F. 302. Certificate of
postmaster's account incompetent in so far
as it showed a charge on account of money
paid "for which no service was rendered."
Id. By Laws 1906, c. 240, the printed copies
are the original journals ot the senate and
assembly, and such copies, or copies there-
of, are competent evidence, when certified by
the respective -clerks of the senate or as-
sembly. In re Stickney's Estate [N. Y.] 77
N. B. 993. Rev. St. 1895, art. 2308, making
certifled copies of records of land office

competent evidence, does not make compe-
tent a certifled copy of a letter received by
the office and placed on file without proof
that the letter was written by the purported
writer. Flynt v. Taylor [Tex. Civ. App.] 14

Tex. Ct. Rep. 648, 91 S. W. 864. Resolutions
of state board of agriculture, certified un-
der hand of seeret'ary, with seal of the de-
partment affixed, held authenticated as re-

quired by Revisal 1905, §§ 1616, 1617, and ad-
missible. State v. Southern R. Co. [N. C]
54 S. E. 294. Regulations of the Federal
government are not, ^.s applied in the states,

foreign laws, within the meaning of Re-
visal 1905, § 1594. providing a mode of proof
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it is impracticable to produce the originals, public records are almost universally

provable by copy or transcript, which must be authenticated as required by statute.^"

Foreign statutes miist be authenticated in the manner provided by law.'"' The law

of a foreign country cannot be proved by an alleged copy of a portion of a' written

law, without evidence by lawyers of the country to show the construction placed

thereon by the courts.^^ Printed statutes of another state purporting to be pub-

lished under authority of the state, are competent f'^ and pamphlets or books con-

taining municipal ordinances, purporting to have been published by authority of the

municipality are competent e-ridence of the ordinanees.^^ Usually a record should

be introduced as a whole, ^* unless portions of it are clearly shown to be irrelevant.'*

of such laws. Id. Printed pamphlet, head-
ed "tlnited States Department of Agricul-
ture * « * Regulations Concerning Cat-
tle Transportation," but not otherwise pur-
porting to bo issued by the department, and
not certified or authenticated in any way,
held inadmissible. Id. Certified copies of

record of proceedings to incorporate city

held inadmissible without preliminary proof
of filing of record and giving of notice as

required by Rev. Civ. St. 1897, art. 2312.

Lamar v. Sta^te [Tex. Cr. App.] 16 Tex. Ct.

Rep. 392, 95 S. W. 509. Certified copy of let-

ter on file In land commissioner's offlc'e com-
petent under Rev. St. 1895, art. 4218p, and
arts. 2306 and 2308. Trimble v. Burroughs
[Tex. Civ. App.] 14 Tex. Ct. Rep. 753, 95 S.

W. 614. Notice from land office to state

treasurer of cancellation of lease of school

land, not being a part of the records of the

treasurer's office, is not provable by certified

copy though the copy retained in the land

office would be a part of the records of that

office. Id. Certificate of land commissioner
as to certain facts shown by his records held

competent evidence. Smlthers v. Lowrance
[Tex.] 15 Tex. Ct. Rep. 953, 93 S. W. 1064.

Certificate of com.missioner of land office to

county clerk made as required by Laws
1901, c. 125, held competent on issue whether
lands previously sold were properly classi-

fied as applied for. Id. [Tex.] 15 Tex. Ct.

Rep. 953, 93 S. W. 1064, rvg. [Tex. Civ. App]
15 Tex. Ct. Rep. 88, 91 S. W. 606. Evidence

that land commissioner cancelled awards to

a purchaser, and proof of indorsements on

file wrappers of applications, showing such

cancellation, held incompetent, since the com-
missioner had no legal authority to take

such action. Id. [Tex.] 15 Tex. Ct. Rep. 953,

93 S W. 1064. Copy of classification and
appraisement of school lands, certified by
commissioner of land office as true and cor-

rect and made under certain statutes, held

competent. Id.

19. V. S. Kev. St. § 891 determines com-
petency of records referred to. but not ma-
teriality. Howard v. Perrin, 200 U. S. 71,

50 Law. Ed. . Record of judgment held

authenticated substantially as required by

U S. Rev. St. § 905. Seymour v. Du Bois, 145

F. 1003. A transcript of a justice of the

peace need not b'e authenticated in accord-

ance with Code Civ. Proc. § 414, but is re-

ceivable in evidence if authenticated accord-

ing to § 415, relating specifically to judg-

ments of justices of the peace of other

states. Gordon Bros. v. -Wageman [Neb.]

108 N W. 1067. It Is Indispensable to the

authentication of a judicial record of a sis-

ter state that It have attached thereto a

certificate of the presiding judge that the
attestation is "in due form" or "in due form
of law." Chapman v. Chapman [Neb.] 104
N. W. 880. A transcript from the docket of
a justice of the peace showing a judgment
entered thereon and other entries relating
to the case, when certified by the justice in
office having custody of the docket, is ad-'
missible in evidence in the courts of the
county in which the justice holds office.
Civ. Code 1895, §§ 5214, 5215. Patterson v.

Drake [Ga.] 55 S. E. 175. Exemplified copies
of pension vouchers, made pursuant to Rev.
St. U. S. § 882, prove themselves and are ad-
missible in evidence. Murphy v. Cady
[Mich.] 12 Det. Leg. N. 412, 108 N. W. 493.

20. Authentication of foreign statute by
secretary of the sister state, under the great
seal of the state, held sufficient proof there-
of, under Code % 420. Topliif v. Richardson
[Neb.] 107 N. W. 114.

21. Copy of Cuban mortgage law, which
deponent believed to be existing la-w of
Cuba, and which the Cuban consul had in-
formed him was the law, held insufficient to
prove the law of Cuba on the question in
issue. In re International Mahogany Co. [C.
C. A.] 147 F. 147.

22. McCraney v. Glos [111.] ;r8 N. E. 921.

23. Pamphlets containing printed ordin-
ances purporting to have been published by
authority of the city council held admissible
as prima facie proof of such ordinances.
City of Houston v. Stewart [Tex. Civ. App.]
13 Tex. Ct. Rep. 981, 90 S. W. 49. Held
proper to prove city ordinances from book
entitled "charter and ordinances of the city

of," etc., under charter provision making
competent printed ordinances appearing to

have been published under authority of the
city, Texarkana, etc., R. Co. v. Frugia [Tex.
Civ. App.] 16 Tex. Ct. Rep. 724, 95 S. W. 563.

Pamphlet of ordinances purporting to be
published by authority of board of trustees
of village held competent, though name of

village had been changed since such publi-
cation. Illinois C. R. R. Co. v. Whiteaker,
122 111. App. 333.

24. Held error, in trespass to try title, to

admit in evidence a portion of a list of school
lands showing their classification and ap-
praisement, without the part of it showing
that such lands had been sold and were not
on the market. Knapp v. Patterson [Tex.]

14 Tex. Ct. Rep. 321, 90 S. W. 163.

25. Portions of record of bankruptcy pro-

ceeding held admissible without other parts

not shown to be relevant. Beall v. Chatham
[Tex. Civ. App.] 16 Tex. Ct. Rep. 325, 94 S.

W. 1086.
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"Wlien it is sought merely to establish the. fact that a judgment has been rendered,

tt certified copy of the judgment, without the proceedings prior thereto, is admissi-

ble.^" But- this is not sufficient when the judgment is sought to be used as an

estoppel" upon the parties thereto.^' An examined copy of a record may be made
and proved by any person competent as a witness in the case.^°

(§7) D. Proceedings to procure prodwcUon of documentary evidence}^—

A

court has power to order the production of documentary evidence, which is in the

possession or control of an adverse party,"' when such evidence is shown to be rele-

vant.'^ The power of a court to make such an order is inherent; it does not de-

pend upon statutes regulating production of papers by a party before trial.'^ Where
counsel complies with such order without further objection, having refused the re-

quest of opposing counsel, any rights with reference to a limited use of the docu-

ment, not insisted upon, are waived.*' Where a party is bound to" know from the

nature of the action that he is charged with the possession of a document and will

be required to produce it on trial, notice to him to produce it is unnecessary.'* A
party desiring the production of documentary evidence should be required to specify

what documents are desired, and to show that they are material.*' It is proper

26, zr. Patterson v. Drake [Ga.] 65 S. B.

176.

as. Examined copies of records In land
office pointed out by commissioner to wit-
ness as certain records, held competent.
Smithers v. Lowrance [Tex.] IB Tex. Ct.

Rep. 953, 93 S. W. 1064, rvg. [Tex. Civ. App.]
15 Tex. Ct. Rep. 88, 91 S. W. 606.

go. See 5 C. L.. 1351.

30. Proper to order original telegram
produced In action for delay in delivery.

Whltten V. Western Union Tel. Co. [N. C]
54 S. B. 2S9. Since parties may now be

compelled to testify in civil actions, they

may also be compelled to produce docu-

mentary evidence in their possession which

is relevant and otherwise competent. Banks
V. Connecticut R. & Lighting Co. [Conn.] 64

A. 14.

'si. In an action against a corporation

for Violation of the anti-trust law, the court

has power to compel production of the stack

book of the corporation, if the book is ma-
terial to the issues, since Rev. St. 1899, §

737, gives power to compel production of

documentary evidence. State v. Standard Oil

Co., 194 Mo. 124, 91 S. W. 1002. Where it

was alleged that a corporation owned stock

of two others which aimed to control the

oil business of the state, and that it was
organized merely to deceive the public into

believfng that it was a competitor, and that

this violated the anti-trust act, the stock

book of such corporation was material, and

its production could be ordered under Rev.

St. 1899, § 737. M- A court may upon trial

of a cause, upon motion of one of the par-

ties order his adversary or the latter's coun-

sel to produce to the court, for such use in

the progress of the trial as It may author-

ize, any document claimed to be relevant

which is then in court and in the possession

of the person to whom the order is address-

ed. Court held to have power to order coun-

sel for company to produce report of acci-

dent made by street car conductor, which

couasel had with him in court. Banks v.

Connecticut B. & Lighting Co. [Conn.] 64 A.

14 Policy of liability insurance based pre-

mium on compensation paid employes by

insured and gave Insurer right to examine
books of insured to determine the same.
Held, in action for premium, insurer was en-
titled to a.", order requiring books to be pro-
duced, so far as necessary, to determ'ne the
premium, but was not entitled to an injunc-
tion against destruction of books by defend-
ant. United States Casualty Co. v. Robins
Co., 108 App. DIv. 361, 95 N. Y. S. 726.
Proper for court to refuse to order produc-
tion of documents Tvhich would not be ma-
terial if produced. Consolidated Coal Co. v.
Jones & Adams Co., 120 111. App. 139. No
error In refusing to compel production in
evidence of private diaries of a deceased
brought into court by defendant,' because of
a subpoena duces tecum, when no showing
was made that the contents would be per-
tinent or material to the Issues. Dorris v.

Morrlsdale Coal Co. [Pa.] 64 A. 855.
32. Gen. St. 1902, % 732, does not apply.

Banks v. Connecticut R. & Lighting Co.
[Conn.] 64 A. 14.-

33. Counsel for plaintiff asked opposing
counsel for report of accident, was refused,
and court said, "I think you should supply
it." The report was then handed to plain-
tiff's counsel without further objection or
suggestion. Held right to have document
submitted first to court, and to liave por-
tions of it excluded from the case or from
view of opponents, was thereby waived.
Banks v. Connecticut R. & Lighting Co.

[Oonn.] 64 A. 14.

34. Maffl v. Stephens [Tex. Civ. App.] 15

Tex. Ct. Rep. 140, 93 S. W. 158.

35. Where subpoena duces tecum had
reference to 21 large books, it was proper
to require the party desiring their produc-
tion to specify which particular books were
required, so as not to compel examination of

all of them in court, but it was improper to

limit the party to a right to send someone
to examine the books, their presence being
necessary to prove the party's case. Mc-
Donald V. Ideal Mfg. Co. [Mich.] 12 Det. Leg.
N. 896, 106 N. W. 279. Subpoena duces te-

cum modified so as not to require witness
to produce books of account subsequent to

transactions In issue, or to produce copies
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for a subpoena to require a witness to produce books to refresh his recollection while

testifying.'*

§ 8. Evidence adduced m former proceedings.^''—^Testimony of a witness on

a; former trial is admissible when the witness is dead or beyond the jurisdiction/^

provided the issues and parties in the two actions were identical.^" Whether suffi-

cient effort has been made to. secure attendance of a living witness, so as to render

admissible his testimony on a former trial, is for the trial court.*" A transcript of

evidence on a former trial is incompetent unless properly authenticated and shown

to be correct.*^ The testimony of persons who were present at a trial and heard

the testimony there given is primary evidence thereof.*^ Minutes of a justice of

the peace are incompetent to prove testimony of witnesses in a proceeding before

him.*' A formal admission of fact made by an attorney in open court is com-

petent and conclusive in a subsequent proceeding between the parties, if there was

no limitation of the use of the admission;** if use of the admission is limited to the

trial wherein it is made, it cannot be received at a subsequent trial;*" where it is

uncertain what was the scope and intent of the admission, that matter is one for the

jury.*'

A finding of a coroner or coroner's jury is incompetent to show cause of death

in a subsequent action at law.*^

§ 9. Expert and opinion evidence. A. Concludons and nonexpert opinions.*^

of letters to be used In trial In another state

(witness was called to give testimony be-

fore a notary to be used in trial in anotiier

state). In re Waterman, 110 App. Div. 115,

97 N. Y. S. 169. One who fails to obey a
subpoena duces tecum requiring the pro-

duction of a long list of documents and
books, many of which apparently have no
bearing on the Issues in controversy, will

not be punished for contempt. One apply-

ing will be required to take out separate

subpoenas for each book, each of which will

then be considered on its merits. Miller v.

Mutual Reserve Fund Life Ass'n, 139 F. 864.

36. In re 'Waterman, 110 App. Dlv. 115,

97 N. Y. S. 169.

37. See 5 C. U 1352.

3S. See 5 C. L... 1352, n. 3.

39. Transcript of evidence of deceased

witness on former trial competent when is-

sues in the two trials were substantially

the same. Levine v. Carroll, 121 111. App.
105. In an action by a city to recover from
a contractor the amount of a judgment paid

by It recovered for injuries C9,used by ex-

cavation in the street, testimony of the per-

son injured, who had since died, on the

trial of the case against the city, was In-

admissible to prove the manner in which the

injury occurred, since the contractor was
no*' a party to the former action, and even

though he had notice of it. City of Spokane
v. Costello, 42 Wash. 182, 84 P. 652.

40. Delahunt v. United Tel. & T. Co. [Pa.]

64 A. 515. Testimony given at former trial

admitted where witness had but recently

returned from without the jurisdiction and
diligent effort had been made to serve sub-

poena. Greenan v. Eggeling, 30 Pa. Super.

Ct 253
41. Transcript of a stenographer's min-

utes of evidence on a former trial, unverified

by him, is not evidence. JafCe v. Pennsyl-
vania R. Co., 49 Misc. 520, 97 N. Y. S. 1037.

The party against whom it is Introduced has

the right to cross-examine the person veri-
fying such transcript. Id. Stenographer's
transcript of testimony of witnesses at a
former trial held inadmissible without
proof that testimony was correctly tak-
en and transcribed or that the paper
offered was a correct copy of the
testimony, other than the stenographer's
certificate. Williams v. Sleepy Hollow Min.
Co. [Colo.] 86 P. 337. Evidence given on a
former trial was inadmissible where it was
not certified by the reporter, nor proof made
of the facts required by the statute to be
certified, the reporter merely testifying that
he took the testimony on the former trial
and that the copy of his minutes offered
was a correct copy. Rev. St. 1898, § 4141,
requiring certification by the reporter of
the transcript, is fiot thereby complied with.
Wells V. Chase, 126 Wis. 202, 105 N. W. 799.
An offer to read to a witness "extracts"
from a "purported" transcript of evidence in

a former proceeding, and ask witness if

such testimony was given, was properly re-
fused. Witness should give his recollection
or transcript should be identified and authen-
ticated. Packham v. Ludwig [Md.] 63 A.
1048.

42. Plaintiff and his attorney in former
action competent to testify as to evidence in
former action, and to an amendment of the
complaint so as to withdraw certain claims.
Diokman v. MacDonald, 99 N. T. S. 429.

43. McRavy v. Barto, 99 N. Y. S. 712.

44. 45, 46. Moynahan v. Perkins [Colo.]
85 P. 1132.

47. Document signed by coroner, stating
what appeared to him to be the cause of
death, is inadmissible in an action to re-

cover insurance. Kinney v. Brotherhood of
American Yeomen [N. D.] 106 N. W. 44.

On the Issue of testamentary capacity
the verdict of a coroner's jury, finding that
death was by suicide, is inadmissible. In re

-Dolbeer's Estate [Cal.] 86 P. 695.
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—Mere conclusions of the witness/' or the opinions of nonexperts on issues which

48. See 5 C. L. 1353.

49. Held mere conclnsion and tnadmlssl-
ble! Whether two persons "acted like lov-
ers." Kesselring v. Hummer [Iowa] 106 N.
"\V. 501. Why a certain party "was absent.
Packham v. Ludwig [Md.] 63 A. 1048. Evi-
dence, in will contest, that testatrix was
woman easily influenced and susceptible to
flattery. Compher v. Browning, 219 111. 129,
76 N. E. 678. That cars were furnished a
shipper within a reasonable time. Pecos,
etc., R. Co. V. Evans-Snider-Buel Co. [Tex.
Civ. App.] 15 Tex. Ct. Rep. 199, 93 S. W. 1024.
What one party "understood" as to whom a
certain person represented. Love v. Scatch-
erd [C. C. A.] 146 F. 1. What would be the
effect upon credit of a firm of declining to
extend credit in a certain transaction. Up-
church V. Mizell [Fla.] 40 So. 29. Testimony
of engineer that he did not have time to
make any effort to prevent a collision with
cattle. Western R. Co. v. Stone [Ala.] 39
So. 723. Testimony of an engineer, after
he had testified to what he -did to prevent
ah accident, that he could have done no
more. Macon, etc., R. Co. v. Stewart, 125
Ga. 88, 54 S. B. 197. In action by broker to
recover commission, testimony of purchaser
that he understood plaintiff had the sale of
the land. Zitske v. Crohn [Wis.] 107 N. W.
20. Testimony that an agent had no au-
thority to ensploy salesman, based on wit-
ness" deductions from his knowledge of
the agent's employment. International Har-
vester Co. v. Campbell [Tex. Civ. App.] 96
S. W. 93. In action for injuries to passenger
getting off car, a question whether it was
physically possible for the motorman to see
a passenger alighting from the rear plat-
form at night. Chicago City R. Co. v. Lo-
witz, 218 111. 24, 75 N. B. 755. Testimony
that witness heard plaintiff say she was
trying to get off the car after it started
again, which ."would indicate that the car
had stopped. South Covington, etc., R. Co.
V. Core [Ky.] 96 S. W. 562. Testimony that
witness did not know why cattle had been
kept in pens as long as they were, but sup-
posed it "vvas to catch an early stock train
the next day. Dupree v. Texas & P. R. Co.
[Tex. Civ. App.] 96 S. W. 647. Whether it

was physically possible in the nighttime for
the motorman to see anybody getting off a
box car. Cliicago City R. Co. v. Lowitz, 119
III. App. 360. Testimony that estimates by
engineer under contract between railway
company and contractors included damages
for delay in furnishing materials. Gorham
V. Dallas, etc., R. Co. [Tex. Civ. App.] 15

Tex. Ct. Rep. 365, 95 S. W. 551. Testimony
of witness who said claims passed through
his hands, that it was not probable that a
claim could be presented without coming
to Ills knowledge. Pecos, etc., R. Co. v.

Evans-Snider-Buel Co. [Tex. Civ. App.] 15

Tex. Ct. Rep. 199, 93 S. W. 1024. Whether
insured would have paid insurance premiums
it demanded, and whether it was not agent's
duty to collect at residence after an exten-
sion of time. Metropolitan Life Ins. Co. v.

Hall, 104 Va. 572, 62 S. E. 345. Statement of
injured man that a fellow workman had left

a cross bar (which was struck by a passing
train and thrown against him) too near

the track was a mere conclusion and inad-
missible, even though part of the res gestae.
Dunn V. Chicago, etc., R. Co. [Iowa] 107
N. W. 616. Prospectus of manager of insti-
tution stating that it was a charitable one
held inadmissible on issue of its real char-
acter. Bishop & Chapter of Cathedral of St.
John the Evangelist v. Treasurer of Denver
[Colo.] 86 P. 1021. In an action to recover
assets of a bankrupt from defendants, it
was error to permit a sheriff to testify that
he had become satisfied, in levying execu-
tion, that one of the defendants had no
property. Arnold v. Harris [Mich.] 105 N.
W. 744. Testimony that sparks from an en-
gine must have caused a fire held incompe-
tent, without statement of facts on which
conclusion was based. Fleming v. Pullen
[Tex. Civ. App.] 97 S. W. 109. Any state-
ment or answer which is merely a supposed
inference or conclusion from a state of facts
may be stricken or excluded. Chicago, etc.,
R. Co. V. Stibbs [Okl.] 87 P. 293. Where wit-
ness said that injured person did not go out
as much after as she had before her injury,
but that she did not know whether this was

I

due wholly to the accident, a question
whether the injured person had had any
sickness which might have kept her in called
for a conclusion. Barker v. Kalamazoo
[Mich.] 13 Det. Leg. N. 765, 109 N. W. 427.
Held statement of fact, and admissible:

That deceased had room to sit on oar frame
without using a plank on which he was sit-
ting when he fell. Beaumont Traction Co.
V. Dilworth [Tex. Civ. App.] 16 Tex. Ct. Rep.
257, 94 S. W. 352. That a street car could
not be seen from a certain point. Wallace
V. North Alabama Traction Co. [Ala.] 40
So. 89. Testimony that plaintiff had worked
very little since an accident, and not stead-
ily. Lindsay v. Kansas City, 195 Mo. 166,
93 S. W. 273. Testimony of one accustomed
to horses that a horse was frightened. Ward
V. Meredith, 122 111. App. 159. Testimony of
plaintiff in personal injury action that he
had been unable to follow any business
since his injury, on account of such injury.
Galveston, etc., R. Co. v. Holyfleld [Tex. Civ.
App.] 14 Tex. Ct. Rep. 545, 91 S. W. 353.
Statement of plaintiff in personal injury
action that he had been a nervous wreck
ever since the accident. Chicago & Joliet
Blec. R. Co. v. Patton, 122 111. App. 174.
Testimony by injured person that he had no
use of his foot. McDonald v. City Blec. R.
Co. [Mich.] 13 Det. Leg. N. 252, 108 N. W.
85. Evidence of plaintiff's daugliter in per-
sonal injury action that plaintiff was un-
able to do anything. Mobile Light & R. Co.
v. Walsh [Ala.] 40 So. 560. Statement of
plaintiff In personal injury action that he
"looked carefully" before walking along
right of way. Houston & T. C. R. Co. v.

O'Donnell [Tex. Civ. App.] 90 S. W. 886.

In an action by a broker to recover a com-
mission, testimony of the purchaser pro-
cured by him that he was ready, willing,
and able to buy. Clark v. Wilson [Tex. Civ.
App.] 14 Tex. Ct. Rep. 770, 91 S. W. 627.
Testimony of railway conductor of 14 years'
experience that he had nothing to do with
sleeping cars, they being in charge -of con-
ductors of those cars. Pullman Co. v. Nor-
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are for the court'" or jury,'^ or the subject-matter of which requires expert skill

ton [Tex. Civ. App.] 14 Tex. Ct. Rep. 869,
91 S. W. 841. Whether rails on switch tracks
leading to mines and slate dumps are ordi-
narily as heavy as those on the main track.
Redus V. Milner Coal & R. Co. [Ala.] 41 So.
634. Question to surveyor If he had ever
surveyed on the ground a tract of land de-
scribed in a petition. Camp v. League [Tex.
Civ. App.] 92 S. W. 1062. Whether witness
knew of anything that would prevent the
engineer of a locomotive from seeing the
track ahead. Southern Ind. R. Co. v. Os-
born [Ind. App.] 78 N. E. 248. Testimony
that horse became frightened or showed
fright at approach of automobile. Ward v.
Meredith, 220 111. 66, 77 N. E. 118. Statement
of insurance agent when delivering a pol-
icy that it was "all right" and would stand
in any court. Aetna Ins. Co. v. Brannon
[Tex. Civ. App.] 15 Tex. Ct. Rep. 527, 91
S. W. 614. Where witness had knowledge
of business, question whether perspn run-
ning machine had control over assistant was
proper. Forbes v. Davidson [Ala.] 41 So.
312. In an action by an executor on a
note payable to testator, declarations by a
coexecutor, while at work on the inventory
of the state, to the effect that the note had
no value and that she was surprised that
it had been kept were not ob.iectionatale as
opinions. Stone v. Stone, 191 Mass. 371, 77
N. E. 84 5. Asking a witness in a personal
injury suit against a street railway how
far he could distinguish a vehicle of the size
and color of the wagon in question is a
matter of fact and not of opinion. Chica-
go St. R. Co. V. Rohe, 118 111. App. 322. Ques-
tion as to effect on the business done on a
street of a railway maintained thereon did
not call for expert opinion, but for facts.

Cotton V. Boston El. R. Co., 191 Mass. 103,
77 N. .E. 698. Where plaintiff,, to make out
his case, must prove nondelivery of a deed,
he may testify that he did not receive a
deed, when there are no facts in evidence
tending to show delivery. Renshaw v. Dig-
nan, 12S Iowa, 722, 105 N.,W. 209. Testimony
of a witness who had examined conditions at

a crossing as to whether certain obstruc-
tions interfered with a view of the track
was testimony to facts. Rietveld v. Wabash
R. Co., 129 Iowa, 249. 105 N. W. 515. On
issue of competency of cook, testimony that
guests would not eat meals prepared by the
cook, but sent them back untouched, was
not objectionable as a conclusion. Zucker-
man v. Moser, 95 N. Y. S. 561. A contract-
ing party may testify whether he expressly
consented to a variation of an existing con-
tract. Providence Mach, Co. v. Browning,
72 S. C. 424, 52 S. E. 117. In an action by
an employe for injuries received while oiling

a stationary engine that he had to oil it

was not objectionable as a conclusion but
was a narration of a part of his duties.

Sloss-Sheffleld Steel & Iron Co. v. Hutchin-
son [Ala.] 40 So. 114. Question, "What ap-
preciable time elapsed from the time" an
order was given "until deceased was struck,
* • * and did he have time to get away?"
held to call for a statement of fact in the
m.anner most intelligible to the jury, actual
computatro-i of the time being impracti-
cable. Reiter-Conley Mfg. Co. v. Hamlin

[Ala.] 40 So. 280. Where witness testifled
that a car did not slow up as deceased at-
tempted to get on it, his statement that de-
ceased was not thrown from the car by any
jerking in its movement was not objection-
able as a conclusion. Smith v. Birmingham
R., Light & Power Co. [Ala.] 41 So. a07.
A witness may testify that a certain person
was a traveling salesman for a concern and
had authority to take orders subject to

I approval by his principal. Gould v. Gates
Chair Co. [Ala.] 41 So. 675. Where witness
said he knew the difference between the
sound of two gongs on a street oar, his
testimony that the bell he heard when plain-
tiff was injured was the one used to start
the car was not a mere conclusion. Kohr v.

Metropolitan St. R. Co., 117 Mo. App. 302,
92 S. W. 1145. Where a surveyor had in-
vestigated on the ground to find location of
boundary line between two lots, a question
"Where In your opinion. Is the line between
Nos. 83 and 84?" did not call for an opinion
but for a statement of fact. Brundred v.

McLaughlin, 213 Pa. 115, 62 A. 565. On issue
of contributory negligence, question whether
plaintiff knew that conditions out of which
injury arose were dangerous did not call
for an opinion. International Mercantile
Marine Co. v. Smith [C. G. A.] 14 5 P. SSI.

Where witness testifled that his duties were
the same as decedent's, his testimony that it

was not decedent's duty to inspect or re-
pair a track was not objectionable as .a

conclusion. Kirby Lumber Co. v. Chamber.s
[Tex. Civ. App.] 14 Tex. Ct. Rep. 913, 95

S. W. 607. Question as to the time within
which a mine roof could have been propped
or made secure was not objectionable as
calling for a conclusion. Tutwilpr Coal, Coke
& Iron Co. V. Farrington [Ala.] 39 So. 898.

Expression of witness "it was so under-
stood," after testifying, to facts, construed
as a statement of fact and not a mere con-
clusion. Holman v. Clark [Ala.] 41 So. 765.

Testimony of witnesses as, to circumstances
under which, and time within which, they
had seen other trains stopped at the place
in question was not objectionable as the
conclusion as to the time within' which the
train in question could be stopped. Texas
& F. R. Go. v. Brannon [Tex. Civ. App.] 96

S. W. 1095.
50. Statement of witness that no con-

tract existed between certain parties. In-

ternational Harvester Co. v. Campbell [Tex.

Civ. App.] 96 S. W. 93. Witness' testimony
that certain transactions and conversations
amounted to an agreement to a certain effect

between them. Hillock v. Grape, 97 N. Y. S.

823. StatemenL of witness that defendant
took a verbal lease for a year held a mere
conclusion as to legal effect of a conversa-
tion. Friedman v. Yamner, 97 N. Y. S. 357,

Testimony that an order to a carrier was,
by custom, a delivery or acceptance was
a mere legal conclusion. Calvert v. Schultz
[Mich.1 13 Det. Log. N. 14, 106 N. W. 1123.

Opinion of attorney on question of law.

inadmissible. State v. .Justice Ct. of Carson
Tp. [Nev.] 87 P. 1. In ejectment, a wit-

ness may not testify that he was in pos-
session of the title. McCreary v. Jackson
Lumber. Co. [Ala.] 41 So. 823. Evidence of
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or knowledge/^ are inadmissible. But the opinions of nonexperts axe received in

witnesses" as to their construction of a floc-

•ximent similar to those whose legal effect

has been frequently determined by the courts
is inadmissible. Dorr t. Reynolds, 26 Pa.
Super. Ct. 139. Witness held competent only
to state facts, and his statement that a part-
nership existed "was incompetent. Hubbard
V. Mulligan [Colo.] 82 P. 783. Admission of

testimony as to witness' understanding of
who was to take under a will held error. In
re Jones' Estate [Iowa] 106 N. W. 610. A
witness cannot be asked whether a hypothet-
ical state of facts would or would not, in his
opinion as a business . man, constitute im-
plied notice to a creditor of his debtor's in-

solvency. Hawes y. Bank of Elberton, 124

Ga. 567, 52 S. E. 922. Where under Mexican
laws field notes of surveys made by Mexi-
can government in Texas could be obtained
only from tbe general land office, testimony
of witnesses that such was the fact was
incompetent. Clawson v. Wilkins [Tex. Civ.

App.] 15 Tex. Ct. Rep. 662, 93 S. W. 1086.

Opinion of attorney that there could not be
a lien on personal property held inadmissi-
ble on Issue whether there was one. Hirsch
& Co. V. Beverly, 125 Ga. 657, 54 S. B. 678.

Where issue is whether or not a devastavit
lias been committed by an administrator,
the opinion of witnesses that the estate

represented by him was not insolvent at

the time of the death of the intestate is ot

no probative value. Worthy v. Battle, 125

Ga. 415, 54 S. E. 667. Wbere the place of

a sale is in issue, testimony of a witness
that he bought the goods at a certain place

from a salesman, who agreed to make de-
livery there, but not showing what was said

or done at the time, as a mere conclusion

as to the legal effect of the entire transac-

tion. Bowlin Liquor Co. v. Beaudoin [N. D.]

108 N. W. 545. Question to convey?incer,

who had examined title of petitioner, wheth-
er he could be said to have good title to the

land or only a part of it, was properly ex-

cluded. Luce y. Parsons [Mass.] 77 N. B.

1032.

51. It is error to permit a witness to

testify to the ultimate fact to be determined
by the jury, or to give his opinion in answer
to an inquiry embracing the entire merits

of the case. Sun Ins. Oilice v. Western
Woolen Mill Co., 72 Kan. 41, 82 P. 513. That
railroad crossing where accident occurred

was dangerous. Louisville & N. E. Co. v.

Molloy's Adm'x [Ky.] 91 S. W. 685. Whether
railroad crossing was dangerous. Tiffin v.

St. Louis, eta, R. Co. [Ark.] 93 S. W. 564.

Safety of embankment of certain dimen-
sions. Cain V. Atlantic Coast Line R. Co.

[S C] 54 S. B. 244. Cause of wreck. Nickles

V. Seaboard Air Line R. Co. [S. C] 54 S. E.

255. Whether machine was dangerous for

child o£ tender years to be around. Evans
V. Josephine Mills, 124 Ga. 318, 52 S. E. 538.

Whether station platform was an unusually
unsafe crossing on which to wait for trains

from a certain direction. MacFeat v. Phila-

delphia, etc., R. Co. [Del.] 62 A. 898. Wheth-
er train stopped at station long enough to

permit all passengers to a ight from aad
board a train. Houston, etc., R. Co. v.

Schuttee [Tex. Civ. App.] 14 Tex. Ct. Rep.

725 91 S. W. 806. Whether driver of wagon

could have avoided running over a mule's
foot. Atlanta.Ice & Coal Co. v. Mixon [Ga.]
55 S. E. 237. How boy got hurt while oiling
machinery. Forbes v. Davidson [Ala.] 41 So.
312. Whether plaintiff could have been
caught and hurt w^hlle oiling machinery if

he had been carefuL Id. Where source of
gas was in issue, testimony that witness
was overcome by gas from holes in the fur-
nace on a former occasion. Stenger v. Buf-
falo Union Furnace Co., 109 App. Div. 183, 95
N. T. S. 793. Testimony of witness as to
what certain rice would have netted him if it

had been milled and sold at the proper time.
Bl Campo Rice Mill. Co. v. Montgomery [Tex.
Civ. App.] IS Tex. Ct. Rep. 269, 9-5 S. W.
1102. Where identity of premises leased
was in issue, testimony of a witness that
a lease referred to the same premises then
occupied by the lessee. Kasower v. Sand-
ler, 96 N. T. S. 734. Testimony of an ad-
juster that plaintiff represented defendant's
interests on the adjustment of a fire loss
held incompetent as the mere conclusion of
the witness, that fact being in issue. Mc-
Cormack v. Herboth, 115 Mo. App. 193, 91
S. W. 164. Opinion Incompetent on issue
vrhether a larger ditch Tvould be more effect-

ive in draining land than a cleaning of the
old ditches. Beery, v. Driver [Ind.] 76 N. E.
967. If purpose of question was to show
that w^ay traveled by w^itness was safer than
that selected by plaintiff, it was properly ex-
cluded as calling for a conclusion. Virginia
Bridge & Iron Co. v. Jordan [Ala.] 42 So. 73.

When issue was whether a transaction w^as
a sale, -witness could- not testify that she
sold the property. Rea v. Schow [Tex. Civ.

App.] IS Tex. Ct Rep. 931, 93 S. W. 706.

Where -witness had described a house in de-
tail, it -was not error to exclude his opinion
as to whether it was a substantial structure.
Shaffer Estate Co. v. Alvord [Cal. App.] 84

P. 279. In action for damages for negligent
transportation of cattle, evidence of a wit-
ness as to Tvhat caused the condition of the
cattle complained .of, which was in effect

an opinion that the carrier had been negli-
gent, was inadmissible. Texas & P. R. Co.

V. Felker [Tex. Civ. App.] 14 Tex. Ct. Rep.
308, 90 S.. W. 530. A witness cannot testify

in an action of ejectment that a certain per-

son was in open and notorious possession of

the land in dispute. Driver v. King [Ala.]

40 So. 315. Whether a person could or could
not have known of a fact is a matter for

the determination of the jury from the evi-

dence, and is not a matter for opinion evi-

dence by witnesses. Southern Cotton Oil Co.

v. Skipper, 125 Ga. 368, 54 S. B. 110. Testi-

mony of surveyor concerning two surveys
inadmissible when field notes were in evi-

dence and there was no conflict or ambi-
guity to be explained. Goodson v. Fitzger-
ald [Tex. Civ. App.] 14 Tex. Ct. Rep. 424,

90 S. W. 898. Witnesses may testify fully

concerning the physical and mental charac-
teristics ofa child of 10, injured by a street car,

but may not testify whether or not such
child is capable of appreciating danger from
cars under certain circumstances, or exer-
cising the same degree of care as an adult
person. Citizens' R. Co. v. Robertson [Tex.

Civ. App.] 14 Tex. Ct. Rep. 518, 893, 91 S. W.
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"regard to such matters as value,"^ ownership,^* sanity or mental condition/" and other

matters not requiring expert skill or ImoWledge/" when the witness is shown to be

609. Question whether or not witness bought
land from a certain person called for a con-
clusion when the issue was whether the per-
son sold as agent or not. • Buchanan v. Ran-
dall [S. D.] 109 N. "W. 513.

52. Witness who had been a workman and
foreman at~ place of accident, but was not
an expert, could not testify that it would
"he a good idea" to have a certain rule and
that workmen could not be protected with-
out it. McLaughlin v. Manhattan R. Co.,
97 N. Y. S. 719. Witness not shoWn to be
qualified may not testify within what dis-
tance a cable car may be stopped without
injury to passengers. Boring v. Metropoli-
tan St, R, Co., 191 Mo. 541, 92 S. W. 655.
Lay witness incompetent to testify whether
from person's actions he thought he had a
certain disease. Taylor v. Modern Woodmen,
42 "Wash. -304, 84 P. 867. Nonexpert wit-
nesses held incompetent to testify that per-
son quarantined did not have smallpox.
City of Bardstown v. Nelson County [Ky.J
90 S. W. 246. Only persons who have had
experience in the business of logging- and
loading logs may testify as to what is the
proper and reasonably safe way of loading
them. Louisville & N. R. Co. T. Morton [Ky.]
89 S. W. 243.

5S. Value of article In almost universal
use need not be established by expert testi-

mony. Hey v. Hawkins, 120 111. App. 483.

The market value of property may be shown
by opinion evidence. Alabama Consol. Coal
& Iron Co. V. Turner [Ala.] 39 So. 603. Wit-
nesses familiar with character and value of

property may testify to value. Wiggins v.

St. Louis, etc., R. Co. [Mo. App.l 95 S. W.
311. Statement of witness as to market
value of land is not a conclusion. St. Louis

S. W. R. Co. V. Terhune [Tex. Civ. App.J
18 Tex. Ct. Rep. 16, 94 S. W. S81. Nonexperts
may give opinions on value of articles with
which, they are acquainted or fa.miliar.

Southern R. Co. v. Morris [Ala.l 42 So. 17.

Whether a shipment of horses compared fa-

vorably with a previous shipment. Texas &
P. R. Co. V. Stewart [Tex. Civ. App.J 96 S.

W. 106. Value of an article may be shown
by the opinions of witnesses, though they

are not experts, if they have knowledge of

facts on which to predicate such opinion.

Slaton V. Fowler, 124 Ga. 955, 53 S. E. 567.

Witnesses may give opinions, in connec-

tion with facts stated by them, as to de-

preciation in value of property caused by

the taking of land for railway purposes.

Southern Missouri & A. R. Co. v. Woodard,
193 Mo. 656, 92 S. W. 470.

54. Ownership of personal property may
be testified to as a fact. In claim and de-

livery, it was competent for plaintiff to

testify directly that she owned the property,

ownership of which was in dispute. Hawley
V Bond [S. D.] 105 N. W. 464. A question

"Are you the purchaser of the property

xn dispute in this case?" held proper. Driver

V King [Ala.] 40 So. 315.

Contra: Impression or knowledge of a

witness as to ownership of property Is not

admissible. Continental Ins. Co. v. Cum-
mings [Tex. Civ. App.] 16 Tex. Ct. Rep. 279,

95 S. W. 48.

55. Any witness who has had opportuni-
ties to observe may testify on sanity of
person. Chicago Union Traction Co. v. Law-
rence, 113 111. App. 269. An unprofessional
witness, who has had adequate opportuni-
ties to observe the conduct, declarations, and
appearance of a person alleged to be insane,
is competent to form and express an opin-
ion as to the mental condition of such per-
son. Kempf V. Koppa [Kan.] 85 P. 806.
On issue of insanity of person, men who
have business and professional dealings
with him may testify thereto and give their
opinions as to whether his acts were ra-
tional or irrational. Schoenberg & Co. v.
Dlman, 99 N. T. S. 650. Witness who had
testified to a long acquaintance with testa-
tor, to his habits, appearance, manner of
conversation, memory, and disposition, -was
properly allowed to give opinion as to his
mental condition. Swygart v. Willard [Ind.]
76 N. B. 755. Question construed as asking
witness to give opinion on mental condition
of a testator based on his own observation
and the facts and appearances detailed to
the jury. Id. A general practitioner who
has had experience in the various kinds of
mental diseases is as competent to testify
to the sanity or insanity of a person as the
skilled expert who devotes his entire time
to the study of mental diseases. In re Dol-
beer's Estate [Cal.] 86 P. 695. In New Tork
it Is held that lay witnesses may not give
opinions on the question of mental capacity,
but may state their contemporary impres-
sions produced by. conversation or conduct
of testator.' In re Myer's Will, 184 N. T. 54,

76 N. E. 920. Exclusion of question to agent
of testator who had had extensive business
dealings with her, whether her acts im-
pressed him as rational or irrational held
error. In re Brewer's Will, 98 N. T. S. 438.

5«. Condition or state of health may be
testified to by any person who has had
opportunity to observe. Supreme Lodge
Mystic Workers of the World v. Jones, 113
111. App. 241. Nonexperts may testify tliat

relatives of a deceased died of consumption
(in suit on policy of insurance). Krapp v.

Metropolitan Life Ins. Co. [Mich.] 12 Det.
Leg. N. 1032, 106 N. W. 1107. Injured per-
son who claimed his hearing had been af-
fected by his injury was properly aJIowed to
testify to facts concerning his own iiearing,

tending to show injury. Houston' & T. C.

R. Co. V. O'Donnell [Tex. Civ. App.] 90 S.

W. 886. In action for breach of contract of
employment, plaintiff may testify as to his
ability to perform the contract, notwith-
standing the state of his health. Semet-
Solway Co. v. Wilcox [C. C. A.] 143 F. 839.

Witness who had known testator 10 years,
and had kno-wn of his habits, could testify

that he drank more, used more profanity and
was more Indecent in his latter years.
Swygart V. Willard [Ind.] 76 N. B. 755.

Witness who had book before hira could
testify whether it contained entries of a
certain kind, as that did not involve ex-
pert testimony. Lawrence v. State [Md.]
63 A. 96.

Am to tbe speed of vehleles or trains:

That horses attached to car were going at
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qualified" by his observation or familiarity with the subject of inquiry/* and when.

full speed. Beaumont Traction Co. v. Dil-
worth [Tex. Civ. App.] 16 Tex. Ct. Rep. 257,
94 S. W. 352; Northern Oliio Traction Co. v.
Drown, 7 Ohio C. C. (N. S.) 549. Speed of
car. Chicago St. R. Co. v. Rohe, IIS 111.
App. 322. Held proper to allow witness who
had seen horse races and timed express
trains to give an estimate as to the speed
at whicli an automobile was going at a par-
ticular time. Porter v. Buckley [C. C. A.]
147 P. 140. It is not error to permit wit-
nesses to testify that a car was moving at
"full speed," meaning at the highest rate
of speed usually traveled. Chicago St. R. Co.
V. McDonough [111.] 77 N. E. 577. Testimony
of witness who said he could not say how
fast a street car was running, but, judging
from the ordinary rate, 6 to 8 miles an hour,
it was running at the rate of about 20 miles
an hour, was competent. Little Rock Trac-
tion & Bloc. Co. V. Hicks [Ark.] 96 S. "W.
385. Nonexpert testim.ony is competent to
prove that a street car was going fast at
the time of a collision. Beier v. St. Louis
Transit Co., 197 Mo. 215, 94 S. W. 876. Testi-
mony of plaintiff, injured by collision with
street car, not given as expert, as to speed
of car, admissible. Sluder v. St. Louis Tran-
sit Co., 189 Mo. 107, 88 S. W. 648.

57. A witness called to testify to the
value of land may properly be cross-exam-
ined as to his competency before he is per-
mitted to give his opinion. Davis v. Penn-
sylvania R. Co. [Pa.] 64 A. 774. An expert
testifying to the value of property may
properly be examined as to the facts and
reasons on which his opinion is based. Bal-
timore Belt R. Co. V. Sattler, 102 Md. 595,
62 A. 1125. Under B. & C. Comp. § 718, subd.
10, admitting opinions of intimate acquaint-
ances on the issue of mental capacity, such
opinion must be based on- personal knowl-
edge. Lassas v. McCarty [Or.] 84 P. 76.

5S. Witness held qualified: Former em-
ploye of telephone company who had pro-
cured many licenses for company to attach
wires held competent to testify to ownership
of wires attached to certain building. Bunke
V. New York Tel. Co., 110 App. Div. 241,
97 N. Y. S. 66. Witness held to have suffi-

cient knowledge of cattle in question' to
testify to probability of fattening them in
one season. Tuttle v. Robert Moody & Son
[Tex. Civ. App.] 15 Tex. Ct. Rep. 763, 94 S.

W. 134.

On issue of speed of trains, etc.: A per-
son of ordinary experience, familiar with
trains, and possessed of a knowledge of
time and distance, is competent to testify to
the speed of a train, though not skilled in
handling them. Colorado & S. R. Co. v.

"Webb [Colo.] 85 P. 683. Proper to allow
witness, who had seen cars running at a
certain place and knew their usual rate of
speed, to testify that a car which struck
plaintiff's vehicle was going at the usual
rate, which was prettj' fast as it was on a
down grade. Little Rock R. & Elec. Co. v.

Green [Ark.] 93 S. W. 762. Witness who had
lived beside railroad track 4 years, had ob-
served train.s, had timed trains between sta-
tions, and had just returned from a long
railroad journey, was competent to express
an oirinion on the speed of a train. Line v.

Grand Rapids & I. R. Co. [Mich.] 12 Det
Leg. N. 929, 106 N. W. 719. Persons who lived
near a railway, who had watched trains, and
who could tell whether they were going fast
or slow, held competent to give opinions on
rate of speed of a particular train at a cer-
tain time and place. Garran v. Michigan
Cent. R. Co. [Mich.] 13 Det. Leg. N 97
107 N. W. 284. Witness who saw train run-
ning when an accident occurred, and who
prior thereto had seen other trains running,
could properly be asked as to the speed of
the train at the time of the accident. Louis-
ville & N. R. Co. v. Jones [Fla.] 39 So. 485.
On issue of -rnlne: A farmer is ordinarily

competent to give opinion evidence on value
of such horses as he owns. Palmer v. Gold-
berg [Wis.] 107 N. W. 478. A witness who
shows that he has some knowledge of the
value of the property is competent to testi-
fy to the value. Louisiana R. & Nav. Co. v.
Morere, 116 La. 997, 41 So. 236. On issue of
value of household property, witness '.vas
held competent to testify to value of articles
she had purchased herself, of which she had
personal knowledge, but incompetent as to
articles purchased by her husband who had
told her what he paid, that being her only
knowledge of them. Cook v. Purman [Ariz.]
86 P. .6. Men who had had much experience
in sheep raising held competent to testify to
value of sheep at time of conversion, though
they knew of no sales at the particular place
in question, their knowledge being derived
from market value in the state, or from Chi-
cago prices and reports, which fixed market
price in state. Rich v. Utah Commercial &
Sav. Bank [Utah]' 84 P. 1105. Real esfat'a
men having some knowledge of land in vi-
cinity held qualified to testify to value of
benefits to land caused by local improve-
ment. Johnson v. Tacoma, 41 Wash. 51,

82 P. 1092. Witness who said he knew what
was usually charged for a certain kind
of concrete work, and had talked with
contractors about it, competent to testify
to the value of certain work of that
kind. Camp v. Behlow [Cal. App.] 84 P.
2f.l. Owner competent to testify to valua
of laundry and machinery destroyed by
fire in action for Insurance. Tubbs v.

Mechanics' Ins. Co. [Iowa] 108 N. W. 324.
Witnesses to value are only required to have
such knowledge as can reasonably be ex-
pected in view of the circumstances; thus,
where sales of realty are infrequent in the
vicinity, a witness may be competent though
his knowledge of values is not so extensive
as would be required where many sales were
made. Lally v. Central Valley R. Co. [Pa.]
64 A. 633. Property owners living near prop-
erty in question, who are well acquainted
with it, and know selling prices of other
property in vicinity and what people are
asking, were competent witnesses to value.
Sutton v. Pennsylvania R. Co., 214 Pa. 274,

63 A. 791. One who owns and resides on
property in the vicinity, and has bought and
sold and knows of other sales, may testify
to value in expropriation procee'dings,
though he testifies that he considers also the
amount paid him by plaintiff in a compro-
mise of a proceeding to expropriate his lands.
Louisiana R. & Nav. Co. v. Sarpy [La.] 41
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hi« opinion is accompanied by a statement of the facts or, reasons on which it is

based.^'

So. 477. In an action for damages tor ap-
propriation of a stream for a reservoir
witnesses long familiar with property and
the stream are competent to give opinions
on the value when the water was taken 15
years before, it appearing that the stream
and property in question were in practically
the same condition at that time. Stauffer v.
East Stroudsburg Borough [Pa.] 64 A. 411.
Dealer in apples" who had raised them a
number of years, and had sold in New York,
one sale being recent, and another who had
bought and sold in New York during the
year, held competent to testify to New York
Il^:ll!cet price of apples. Weidner v. Olivit,
108 App. Div. 122, 96 N. Y. S. 37. Witness
who gained knowledge concerning market
price of rice from what he heard others say
and from general quotations in newspapers
held qualified to testify to market value.
El Campo Rice Milling Co. v. Montgomery
[Tex. Civ. App.] 16 Tex. Ct. Rep. 269, 95 S.

W. 1102. Witnesses "who had never seen
cattle killed by defendant held competent to
testify to value, where by experience and
observation such as is common to men in
that business they knew the value of sim-
ilar cattle. Harris v. Quincy, etc., R. Co.,
115 Mo. App. 527, 91 S. W. 1010. Merchandise
broker who bought and sold vinegar ' in a
certain market and said he knew prices there
at a certain time, was a competent witness as
to such prices, though his testimony rested
on hearsay. Genesee Fruit Co. v. Clarksville
Cider Co., 114 Mo. App. 422, 89 S. W. 914.

One experienced in cattle business is quali-
fied to give an opinion on their market value,
though It is based in part on market re-
ports and communications from other deal-
ers, such as all business men use and rely
on. Fountain v. Wabash R. Co., 114 Mo.
App. 676, 90 S. W. 393.

Witness held not qnaliflea: Witness who
had not testified that he had any knowledge
of testatrix could not give opinion as to her
testamentary capacity. Packham v. Ludwig
[Md.] 63 A. 1048. Testimony of witness as
to testamentary capacity based merely on
information received from others is incom-
petent. In re Dolbeer's Estate [Cal.] 86 P.

695. Where witness merely said he knew
something about values of trees like those
injured, he was not shown to be qualified to

testify to their value. Western Union Tel.

Co. V. Ring, 102 Md. 677, 62 A. 801. One who
had only a general knowledge of the value of

the land, taken, derived from passing through
it on a train, and who had not kept informed
for six years on the value of property like

that taken', held not competent. Louisiana
R. & Nav. Co. V. Sarpy [La.] 41 So. 477.

Witnesses who did not know customary
charges of* physicians in certain counties
were incompetent to testify in regard there-

to. Duggar V. Pitts [Ala.] 39 So. 905. Error
to allow witness, not shown to be competent,
to testify to value of work done on certain

garments. Manhattan Delivery Co. v. Simon,
98 N. T. S. 844. Brakeman and fireman of

only 2V^ years' experience held not compe-
tent to give opinions on speed of logging
train based merely on conditions surround-
ing wreck, they not having seen the accident.

Cook V. Stimson Mill Co., 41 Wash. 314, S3
P. 419. Liveryman of 10 years' experiencH
held qualified to testify that horse was sick
and would not eat, but not that the trouble
was lung fever. Louisville & N. R. Co. v.
Brown [Ky.] 90 S. W, 567. Witness who had
no personal knowledge of price of oil in
Louisville, Ky., was not competent to testify
in regard thereto from letters which wer«
not "prices current" or "commercial list.s"

within Code 1896, § 1810. Kentucky Refining
Co. V. Conner [Ala.] 39 So. 728. Witness
w-ho testified that an automobile coming to-
ward him in the dark made no nois'e heard
by him, and that automobiles made little
noise when running at a high rate of speed,
and much noise If running at a low rate of
speed, was riot shown to be competent to
testify to its speed. Wright v.. Crane [Mich.]
12 Det. Leg. N. 794, 106 N. W. 71. An opinion
as to the identity of a person, based wholly
on the statement of another, is Incompetent;
such opinion, to be competent, must be based
on personal knowledge. People. v. Gray, 148
Cal. 507, 83 P. 707.' Opinion evidence as to
speed of wrecked train incompetent wlien
based merely on conditions observed after
the wreck, the operation of the train at the
time, whether it was going at full speed or
not, and the manner in which the collision
occurred, not being taken into consideration.
Cook v. Stimson Mill Co., 41 Wash. 314, 83
P. 419.

59. Nonexpert opinion that plaintiff, when
witness saw him, was unable to work, held
incompetent without a statement of the facts
on which it vvas based. St. Louis S. W. R..

Co. V. Demsey [Te«c. Civ. App.] 13 Tex. Ct.
Rep. 961, 89 S. W. 786. Opinions as to how
land could have been drained and an over-
fiow prevented held Incompetent unless facts
could not be presented to Jury so that they
could draw conclusions therefrom. St. Louis
S. W. R. Co. V. Morris [Ark.] 89 S. W. 846.
Nonexpert witnesses, familiar friends of de-
ceased, whose testamentary capacity is in

issue, cannot be examined by means of hypo-
thetical questions based on facts to "which
they did not themselves testify. In re Dol-
beer's Estate [Cal.] 86 P. 695. Nonexpert
witnesses called upon the question of the
mental capacity of a testator must state. the
facts upon wliich their opinion is based.
In re Isaac's Estate [Neb.] 107 N. W. 1016.

Any person may testify as to his opinion of
the mental condition of another, if he also
states the facts on which his opinion is

based; without such facts the opinion is of

very little value. Stafford v. Tarter [Ky.]
96 S. W. 1127. Subscribing witne.sses to a
will, and other persons acquainted with tes-

tator and in a situation to observe his con-
duct, may give opinions as to his mfental
soundness without reciting facts on which
they are based, but it is proper to instruct
that the weight to be given them depends
on the facts shown in connection with the
opinions. In re Wharton's Will [Iowa] 109

N. W. 492. On issue of value of timber on
a tract of land, the owner of an adjoining
tract, after testifj'ing that the timber on the
tvro tracts was about the same, and stating
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A witness may properly be allowed to characterize acts or statements of an-

other/" or to. give an opinion as to his appearance or condition/^ or to state a col-

lective fact/^ when the facts upon which such testimony is based are of such a na-

ture that they cannot be intelligibly presented to the jury.*' It is held by some

courts that a witness cannot testify to his unconimunicated motives or reasons ;"* by

others it is held that whenever the motive, belief, or intention of any party, whether

a party to the action or not, is a material fact to be proved, it is competent to prove

it by the direct testimony of such party."' A witness cannot testify to the inten-

tion"'' or knowledge"^ of another concerning a particular fact or transaction.

that he had sold some of his, could give his

estimate of the value of his timber. Kean
V. Landrum, 72 S. C. 556, 52 S. E. 421. Where
a witness has been permitted to state his

opinion on the merits, or to testify to an
ultimate fact, the error is immaterial when
he afterwards states all the facts and cir-

cumstances on which his conclusions were
based. Sun ins. Office v. "Western Woolen-
Mill Co., 72 Kan. 41, 82 P. 513. Policeman
whose beat included place in Issue, after

testifying to condition of sidewalk before
and at time of an injury, could give opinion
as to whether it was reasonably safe for

travel. Campbell v. New Haven, 78 Conn.
394, 62 A. 665. Where witness testified ito

facts from which a conclusion could be
drawn as to the rental value of certain over-

flowed land, there was no error in refusing

to exclude his opinion and statement as to

how he arrived at it. Chicago, etc., R. Co.

V. Seale [Tex. Civ. App.] 14 Tex. Ct. Rep. 48,

89 S. W. 997. Under Code Civ. Proo. § 1870,

a nonexpert may testify to the mental condi-

tion of an intimate acquaintance only on
giving" reasons for his opinion. In re Dol-
beer's Estate [Cal.] 86 P. 695. Under B. &
C. Comp. § 718, subd. 10, the opinion of an
intimate acquaintance is competent on men-
tal capacity to contract, but the reason for

the opinion must be stated. Lassas v. Mc-
carty [Or.] 84 P. 76.

60. Witness properly allowed to state

whether any act or statement of a certain

person Indicated an attempt to coerce or

influence a testator. Nichols v. Wentz, 78

Conn. 429, 62 A. 610. A question whether
an elevator boy was a wideawake, attentive

boy when engaged in his duties did not call

for an opinion. First Nat. Bank v. Chandler

[Ala.] 39 So. 822.

61. Opinion of nonexpert that injured

plaintiff did not appear to be 50% as good

a man as he was before the accident held

competent. St. Louis, etc., R. Co. v. Smith
[Tex. -Civ. App.] 14 Tex. Ct. Rep. 376, 90 S.

W. 926. Testimony that witness could see

that a person was drunk and that he actei

drunk was not objectionable as a mere con-

clusion. Kuhlman v. Wieben, 129 Iowa, 188,

105 N. W'. 445. Testimony that persons were
about half drunk. Henderson v. State [Tex.

Cr. App.] 15 Tex. Ct. Rep. 570, 91 S. W. 569.

63. A statement of a witness that a cer-

tain person was indebted to him on a par-

ticular day was the statement of a col-

lective fact and not an opinion and was com-
petent evidence. Richards v. Herald Shoe

Co. [Ala.] 39 So. 615. Whether witness owed
a certain person for transportation or not

did not call for a conclusion but for a col-

lective fact. Owen v. McDermott [Ala.] tl
So. 730.

63. Nichols V. Wehtz, 78 Conn. 429, 62 A.
610. Husband may testify as to clothing
needed by wife and children, since their
needy condition could not be described by
placing details observed by witness in evi-
dence. Baker v. Oughton [Iowa] 106 N W.
272. Witnesses shown to be qualified by
experience held properly allow^ed to state
their opinion as to the amount of damage
done to the wearing apparel injured in a
wreck. Withey v. Pere Marquette R. Co.,
141 Mich. 412, 12 Det. Leg. N. 511, 104 N. W.
773.

64. In ejectment. It was proper to refuse
to allow defendant to tell why he did not
pay taxes on land. Lawrence v. Alabama
State Liand Co. [Ala.] 41 So. 612. Evidence
concerning the uncommunlcated motive or
purpose of a witness In performing certain
acts to which he had testified held incom-
petent. Reeder v. Huffman [Ala.] 41 So. 177.
Question to defendant In forcible entry and
detainer as to how he came to go- into the
house. Sprouse v. Story [Ala.] 42 So. 23.

Why person who received telegram did not
deliver It. Western Union Tel. Co. v. Long
[Ala.] 41 So. 965. On Issue whether a con-
veyance was absolute or as security, the
party executing It could not testify what
his intention was In so doing. Russell v.

Haltom [Ark.] 89 S. W. 471. Testimony as
to a person's purpose In falsifying as to her
age. Levels v. St. Louis & H. R. Co., 196
Mo. 606, 94 S. W. 275. In action for carry-
ing passenger beyond her destination, evi-
dence of the undisclosed Intention of the
conductor to make provision for caring for
the passenger was Inadmissible. Chesa-
peake & O. R. Co. V. Lynch [Ky.] 89 S. W.
517.

65. Proper to permit party to testify
whether in executing and delivering deed it

was the Intention to carry out the terms
of a contract. Grout v. Stewart, 96 Minn.
230, 104 N. W. 966. Owner of ditch may
properly be asked directly If he ever had
any intention of abandoning It. . Boulder &
White Rock Ditch Co. v. Leggett Consol.
Ditch & Reservoir Co. [Colo.] 86 P. 101.

Held proper to ask plaintiff if he relied on
the master's promise to make refialrs though
this was an issue in the case, there being
no other way to prove It. Huggard v. Glu-
cose Sugar Refining Co. [Iowa] 109 N. W.
475.

66. Testimony of defendant's manager as
to defendant's intention in taking bills of

lading In his name and forwarding them.
Indorsed, with draft attached, to a bank.
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On questions of damage a witness may testify to facts within his knowledge

constituting elements of damage/' but should not be allowed to state his conclusion

as to the fact of injury or damage^* or as to the amount of damages,'* this being for

the jury.'^ But it is held that plaintiff, in a personal injury action, may testify

as to the amount of damage he has suffered,'^ after testifying to the factsJ'

(§9) B. Subjects of expert testimony.''*—Expert opinion evidence is ad-

missible in regard to matters adequate knowledge of which presupposes special skill,

experience, or investigation;"' it is inadmissible upon matters of common knowl-

Hamilton v. Jos. Schlltz Brewing Co., 129
Iowa, 172, 105 N. "W. 438.

67. Testimony of officer of mutual bene-
fit association that none of tlie otlier ofH-
cera of the association had any knowledge
of the delivery of a certain certificate. Sov-
ereign Camp, Woodmen of the World v. Car-
rington [Tex. Civ. App.] 14 Tex. Ct. Rep.
397, 90 S. W. 921.

68. City of McCook v. McAdams [Neb.]
106 N. W. 988. Persons familiar with prop-
erty, and with the effect on Us value of
smoke, cinders, gas, etc., from locomotive
engines, may testify in regard to damage so
caused. Baltimore Belt R. Co. v. Sattler.
102 Md. 595, 62 A. 1125. Opinion of plaintiff

in personal Injury action that his earning
capacity was reduced one-half by the injury
was competent. Houston, etc., R. Co. v.

Fanning [Tex. Civ. App.] 91 S. W. 344.

fi9. In action for breach of contract. It

is improper to ask plaintiff if he sustained
any damage by reason of defendant'3 re-
fusal to perform. Richmond v. Brandt, 118
111. App. 624.

70. City of McCook v. McAdams [Neb.]
106 N. W. 988. The opinions Of witnesses
are incompetent as to the amount of damages;
they may testify only to elementa of dam-
age. Mauldiri v. Seaboard Air Line R. Co.,

73 S, C. 9, 52 S. E. 677. Opinions as to

amount of damage to fences and meadow
held incompetent. Wiggins v. St. Louis, etc.,

R. Co. [Mo. App.] 95 S. W. 311. Opinion
evidence Incompetent as to extent of dam-
age to property by establishment of county
road. Bell County v. Flint [Tex. Civ. App.]
14 Tex. Ct. Rep. 256, 91 S. W. 329. Witness
may not state amount of damages caused by
nuisance. City of Huntington v. Stemeh
[Ind. App.] 77 N. E. 407. One shown to be
qualified may, in an action for damage to

property, state the condition of the property
before and after the injury, but should not
be allowed to estimate the damages in ex-
act figures, this Is for the jury. We-stern
Union Tel. Co. v. Ring, 102 Md. 677, 62 A.
801. An expert witness, testifying merely as
an expert, may not testify either to the fact

or amount of damage resulting from an al-

leged Injurious act, but may give^ his opin-
ion as to the value of the property below
and after the act domplained Of. Baltimore
Belt R. Co. V. Sattler, 102 Md. B95, 62 A.

1125. In an action for damages to property
caused by an overflow. It was held proper to

allow a, witness to state what was the effect

of the overflow on the property, but not
to allow witness to state that it was dam-
aged, or that it was damaged a great deal.

Central of Georgia R. Co. v, Keyton [Ala.]

41 So. 918. Opinion of witness as to amount
of damage, without a statement of facts
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on which the estimate Is based, is Incom-
petent. Raymond v. Edelbrook [N. D.] 107
N. W. 194.

71. City of McCook v. McAdams [Neb.]
106 N. W. 988.

72. Roundtree v. Charleston, etc., R. Co.,
72 S. C. 474, 52 S. B. 231.

73. Jackson v. Southern R. Co., 73 S. C.
557, 54 S. E. 231.

74. See 5 C. L. 1358.
75. Expert testimony Is not confined to

matters within the fields of "science, ,art or
skill," as technically used, but extends to
all matters concerning which special know'l-
edge, skill, or experience may be required.
Hamann v. Milwaukee Bridge Co., 127 Wis.
550, 106 N. W. 1081. Opinion evidence is not
limited by technical meaning of terms
"science, art, or skill," but extends to every
subject In regard to which one may ac-
quire special knowledge. Schwantes v.
State, 127 Wis. 160, 106 N. W. 237. Effect
on persons and buildings of explosions of
certain amounts of dynamite within certain
distances. Remsberg v. Ida Portland Ce-
ment Co. [Kan.] 84 P. 548. Experienced
horsemen may testify whether steam shovel
in operation- is likely to frighten ordinarily
safe and gentle horses. Heinmiller v. Wins-
ton Bros. [Iowa] 107 N. W, 1102. Expert
opinion evidence Is admissible on the ques-
tion whether a public Improvement will
benefit or injure property. Swift & Co. v.
Newport News [Va.] 62 S. E. 821, Experts
on customary rate of exchange may testify
as to custom of charging exchange where
interest is charged and included. Sullivan &
Co. V. Owens [Tex. Civ. App.] 90 S. W. 690.
Expert testimony admissible to show that
cotton had been Injured by fresh, and not
by salt, water. Houston, etc., R. CO. v. Bath
[Tex. Civ. App.] 14 Tex. Ct. Rep. 117, 90 S.

W. 55. Real estate experts may testify to
amount of benefits to land caused by local
improvement. Johnson v. Tacoma, 41 Wash.
51, 82 P. 1092. Opinions of expert real es-
tate man properly received on issue of value
of farm. Yore v. Meshew [Mich.] 13 Det.
Leg. N. 6.72, 109 N. W. 35. Testimony by
Italian priest shown to be qualified, that
marriage by religious ceremony alone did
not in Italy constitute a legal marriage, held
properly admitted. Massueco v. Tomassi, 78
Vt. 188, 62 A. 57. Evidence of fruit in-
spector, an expert. In action for breach of
warranty of apples found to be unmerchant-
able, that If apples were In merchantable
condition on March 21 they could not have
been in condition in which they arrived on
March 26, held competent. Jonea v. Emer-
son [Wash.] 82 P. 1017. Witnesses, quali-

fied as experts, were properly allowed to ex-
press opinions on proper method of tying
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edge/ or when the facts can be intelligibly presented to the jury and are of such

packages of lumber for hoisting, when they
had testified that method used was not safe.
Smith V. Dow [Wash.] 86 P. 555. The terms
"basis" and "returns" used in contracts for
sale of cotton are technical trade terms, and
experts in the cotton business may testify
as to their meaning. Daniel v. Maddox-
Rucker Banking Co., 124 Ga. 1063, 53 S. B.
573. Proper to ask expert surveyor if prop-
erty described by field notes in a petition
was embraced within metes and bounds giv-
en in a deed examined by the witness. Camp
V. League [Tex. Civ. App.] 92 S. W. 1062.
Where plaintiff and defendant disagreed as
to proper manner of measuring timber, tes-
timony of experienced lumbermen was com-
petent to show how amount should be com-
puted. Wall v. Melton [Tex. Civ. App.] 16
Tex. Ct. Rep. 112, 94 S. W. 3 58. In action
for injuries resulting from slipping on a
sloping walk, one who had been ejigaged in
laying such cement walks for many years
was properly allowed to testify whether the
one in question was laid at a dangerous
slope, the material used being uncommon.
Garberg v. Samuels, 27 R. I. 359, 63 A. 211.

In an action for refusal to allow a contract-
or to complete work in laying pipes in the
street, one shown to be familiar with such
work and with conditions of the particular
work was properly allowed to testify to the
fair cost of completing the work. Shields v.

Norton [C. C. A.] 143 F. 802. Question,
tliough ambiguous, held to inquire of ex-
pert whether there were risks, and if so
how great, attendant upon the work of cut-
ting blades from unannealed steel, and held
proper. Arnold v. Harrington Cutlery Co.,

189 iMass. 547, 76 N. E. 194. In an action
for death caused by electric current, a ques-
tion to an electrical expert liow under cer-
tain hypothetical conditions a person could
have received a shock was held not to be
an encroachment on the province of the jury.
Goddard v. Enzler [111.] 78 N. B. 805.

Medical, sclcntlflc, and otlier professional
masters: Medical expert who examined and
treated the plaintiff "was competent to ex-
press an opinion as to future consequences
of his injury reasonably to be expected to

follow therefrom. Vohs v. Shorthill & Co.
[Iowa] 107 N. W. 417. It is competent for

an expert medical witness to testify as a
matter of opinion tliat there was "apparent
inability to use" a hip. Chicago City R.

Co. V. Lowitz, 119 111. App. 360. Physician
may testify to what extent an injury will

impair a man's ability to work. McDonald
V. City Eleo. R. Co. [Mich.] 13 Det. Leg. N.

252, 108 N. W. 85. Medical expert may give
opinion that an injury is permanent, based
on the history of the case, his own observa-
tions, and the length of time which had
elapsed since the injury. Missouri, etc., R.
Co. V. Lynch [Tex. Civ. App.] 14 Tex. Ct. Rep.
237, 90 S. W. 511. Medical expert may tes-

tify that conditions named by him and shown
by evidence would produce pain. Western
Union Tel. Co. v. Stubbs [Tex. Civ. App.] 16

Tex. Ct. Rep. 210, 94 S. W. 1083. Opinion
of physician that patient had neurasthenia,

based on his examination, was competent.
Each V. Brooklyn, etc., R. Co., 109 App. Div.

654 96 N. Y. S. 321. Physician's opinion ad-

^

missible as to extent of suffering e'ndured
by injured person. Indianapolis & M.
Rapid Transit Co. v. Reeder Ilnd. App.] 76
N. E. 816. Physician may explain effect of
excessive use of alcohol on brain, nervous
system, and body. Swygart v. Willard
[Ind.] 76 N. E. 755. Physician answering
question as to serious character of injury
may properly testify that "he was afraid a
clot or something of that kind would form
on the brain." Monize v. Begaso, 190 Mass.
87, 76 N. B. 460. Not error to allow physi-
cian's statement that he found an "apparent
inabilfty" to use the hip joint, since he was
competent to give an expert opinion. Clii-

cago City R. Co. v. Lowitz, 218 111. 24, 75 N.
E. 755. Where injuries result from a stiff

ankle, the nature of the stiffness, tlie mo-
tions it will impede, its causes and char-
acter, whether temporary or permanent, are
subjects for expert testimony. Lewis v.

Crane, 78 Vt. 216, 62 A. 60. Physician prop-
erly allo'wed to testify regarding peculiari-
ties of various forms of mental unsoundness,
and to give an opinion of the kind from
which a testator was suffering, when
facts show^ing some . form of mental un-
soundness were hypothetically stated to him.
Swygart v. Willard [Ind.] 76 N. B. 755.

Proper to ask physician Vv^hether pliysical

condition of patient as observed by him
could, would, or. might have resulted from
injuries and accident detailed in the hy-
pothetical question, when the question does
not ask the expert to decide a fact in issue

which is for the jury. Bragg v. Metropoli-
tan St. R. Co., 192 Mo. 331, 91 S. W. 527. In
an action for injuries to an eye, the phy-
sician who treated it may state, in answer
to a question whether the eye was apt to

become diseased on account of the condition
it was left in, that it was more apt to be-

come so than the well eye. Vohs v. Shorthill

& Co. [Iowa] 107 N. W. 417. Where ear

specialist had testified that plaintiff's ear
was diseased prior to an explosion, alleged

to have injured it, it was not error to admit
his opinion that it the ears of persons 50

to 80 feet away were not injured, plaintiff's

ears could not have been injured by it.

Hickey v. Texas & P. R. Co. [Tex. Civ. App.]
16 Tex. Ct. Rep. 88, 95 S. W. 763. Where
physician testified to condition of patient, he
was properly allowed to say whether her
condition was the result of violence or dis-

ease. Gulf, etc., R. Co. V. Booth [Tex. Civ.

App.] 97 S. W. 128. Lawyers may testify to

value of legal services. Sexton v. Bradley,

110 111. App. 495.

Machinery, constrnction, engineering;

Rated capacity of boiler of heating plant,

and proper method of ascertaining same.

United States Heater Co. v. Jenss [Wis.] 107

N. W. 293. Capacity of iron columns to sus-

ij3A-a weight, and effect of holes and cracks

therein on their capacity. Fraternal Const.

Co. V. Jackson Foundry & Mach. Co. [Ky.]

89 S. W. 265. Proper method of trestle con-

struction, kinds of bolts to be used, com-
parative strength of different timbers, etc.

Bowen v. Sierra Lumber Co. [Cal. App.] 84

P. 1010. What conditions make timbering
in mine necessary to make it safe. Bird v.

Utica Gold Min. Co. [Cal. App.] 84 P. 256.
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a nature that jurors generally ai-e competent to form opinions and draw conclusions

from them." Expert opinion is inadmissible upon the ultimate issues of fact," and
upon questions of law.'*

Experienced 'Carpenter who had used swing
staging could testify to strength of lioolts

used in such staging. Lewis v. Crane, 78 Vt.
216, 62 A. 60. Duly qualified expert prop-
erly allowed to testify whether use of cast
iron in steam pipe created unusual danger
from breaking of the pipe. Erickson v.

American Steel & Wire Co. [Mass.] 78 N. E.
761. Expert testimony is admissible upon
question whether laundry machine can be
guarded, and as to ordinary and proper man-
ner of guarding such machine. Carlin v.

Kennedy [Minn.] 106 N. W. 340. Expert
may testify how track for traveling crane
was built and what he considers a safe and
proper construction. Haraner v. Janowitz
[lov/a] 108 N. W. 109. Expert in elevator
well construction was properly allowed to
testify that strips nailed on beams in shaft
were unnecessary, and that elevator wells
were not usually or properly constructed in

tliat way. Obermeyer v. Logeman . Chair
Mfg. Co. [Mo. App.] 96 S. W. 673.
Rnilroad construction and management;

Efficiency of spark arrester on engine. St.

Louis S. W. R. Co. V. Parks [Tex. Civ. App.]
14 Tex. Ct. Rep. 232, 90 S. W. 343. Practical
locomotive engineer properly allowed to
testify as to proper manner of handling en-
gine when passing combustible material.
St. Louis, etc., R. Co. v. Dav/son [Ark.] 92

S. "W. 27. Error to refuse to allow witness,
who had had much experience with railroad
v/reoks, that he could not discover the cause
of the wreck in question. Southern Kan. R.
Co. V. Sage [Tex. Civ. App.] 16 Tex. Ct. Rep.
264, 94 S. W. 1074. Experienced railroad
men were properly allowed to testify to

metliod of handling cars and trains in rail-

road yards. Pittsburgh, etc.. B. Co. v. Nich-
olas, 165 Ind. 679, 76 N. E. 522. Railway su-
perintendent properly allowed to testify that
it was not necessary to go between cars to

couple them. Huggins v. Southern R. Co.

[Ala.] 41 So. 856. Railroad man may give
opinion as to what cars may be coupled
without going between them. Id. Railroad
experts may testify what constitutes an ordi-

nary train crew and what would be a prop-
er crew for a light engine. Stewart v. Ra-
leigh & A. Air Line R. Co. [N. C] 53 S. B.

877. That running trains over a trestle will

cause vibration and thereby loosen nails with
which it is put together. Bowen v. Sierra
Lumber Co. [Cal. App.] 84 P. 1010.

76. Schwantes v. State, 127 Wis. 160, 106

N. W. 237. Effect of weak timber in trestle

when heavy train came on it. Bowen v.-

Sierra Lumber Co. [Cal. App.] 84 P. 1010.

Whether team and wagon passing over pav-
ed street would make so much noise that a

boy in the street would have heard it if he
had been standing still. Star Brewery Co.

V. Houck [111.] 78 N. E. 827. Offer of ex-

pert testimony that difference in density be-

tween iron and steel cannot be detected by
the eye alone when both are polished, prop-
erly excluded. Wolfe v. New Bedford Cord-
age Co., 189 Mass. 591, 76 N. E. 222. In ac-

tion on fire policy, where sole question is

whether spontaneous combustion occurred, it

is proper to refuse to permit an expert chem-
ist to testify to the meaning of such terms
as "fire," "ignition," "Ignition point," and
the relation between "fire" and "flame" and
similar terms, of which the meaning is com-
monly understood by all well informed per-
sons. Sun Ins. Co. v. Western Woolen-Mill
Co., 72 Kan. 41, 82 P. .513. Testimony of ex-
pert accountant as to amount of Interest
on certain payments held properly excluded,
the Jury being competent to assess interest.
Clements v. Mutersbaugh, 27 App. D. C. 165.

77. What ought to have been done to
make a mine reasonably safe. Kellyyilla
Coal Co. V. Moreland, 121 111. App. 410. Abil-
ity or inability of deceased to sav§ himself
from injury under conditions recited. Illi-

nois Cent. R. Co. V. Whiteaker, 122 111. App.
333. Whether manner adopted of moving
heavy machine from car to building was
proper. Hamann v. Milwaukee Bridge Co.,
127 Wis. 550, 106 N. W. lOSl. Whether first

sexual intercourse under certain conditions
was likely to result in conception held not
subject for expert testimony. Kcsselring v.

Hummer [Iowa] 106 N. W. 601. Whether
door of entrance to elevator shaft "was prop-
erly placed for safety. Siegel, Cooper &
Co. V. Trcka, 218 111. 559, 75 N. E. 1053.
Whether wounds were such as would be
caused by being struck by a train going at
a certain rate. MacPeat v. Philadelphia,
etc., R. Co. [Del.] 62 A. 898. Whether ex-
cavation in street was properly guarded and'
lighted.' Carty v. Boeseke-Dawe Co. [Cal.
App.] 84 P. 267. Position camera I'nust have
been in to take certain picture. MacFeat
V. Philadelphia, etc., R. Co. [Del.] 62 A. 898.

Whether chipping or cutting cast iron with
a chisel and hammer is a dangerous occupa-.
tion. dwell v. Skobis, 126 Wis. 308, 105

N. W. 777. Whether method adopted, of
crossing bridge with traction engine was
ordinarily safe. Central City v. Morquis
[Neb.] 106 N. W. 221. That machine which
injured boy was dangerous and that boys
were not usually allowed to operate them
for that reason. Anderson v. Chicago Brass
Co., 127 Wis. 273, 106 N. W. 1077. Forma-
tion of accretion to land, in a river, is not
a subject demanding expert testimony. Mal-
lory V. Brademyer [Ark.] 89 S. W. 551. What
would be the effect of a woman weighing 132

pounds riding a bicycle over a depression,
dishsliaped, and 2^ inches deep, in a side-
walk, Iield not a proper subject for opin-
ion evidence. Lee v. Salt Lake>City [Utah]
83 P. 562. Where evidence showed a boiler
exploded when steam pressure was low, and
other conditions normal, it was error to al-

low an expert to testify that it was the
condition of the boiler due to want of re-
pairs that caused tlie explosion. O'Doherty
V. Postal Tel. Cable Co., 99 N. Y. S. 351. On
the issue of value of corporate stock which
had no market value, 'where certain wit-
nesses, called as experts, liad detailed all

tlie facts in their possession relative to tlie

stock, it was not error to exclude their
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(§9) C. Qualifications of experts.^—Qualification of a witness to testify as

an expert is a preliminary question^^ addressed largely to the discretion of the trial

court.'*^ Special familiarity with the subject under investigation, experience, and
professional skill and training, are the tests usually applied.*' Expert capacity is

a matter wholly relative to the subject of a particular question.**

opinions, since the trial court could as well
pass on such fact§ as the witnesses. Cabbie
V. Cabbie, 97 N. Y. S. 773. Evidence by phy-
sician that nervous condition of patient
might have been caused by the injury is not
competent evidence that such condition was
caused -by the injury. Boland v. New York
City R. Co., 48 Misc. 523, 96 N. Y. S. 262.
Opinion of physician whether injury could
have been caused by a crow bar thrcwn by
a moving train inadmissible. Dunn v. Chi-
cago, etc., R. Co. [Iowa] 107 N. VSr. 616. Dis-
position of a person (susceptibility to undue
infiuenca) is not a. subject of expert testi-
mony. Simmons v. Kelsey [Neb.] 107 N. W.
122. Testimony of physician that plaintiff's

condition was in his opinion due to a fall

and not to a previous diseased condition,
held incompetent. Glasgow v. Metropolitan
St. R. Co., 191 Mo.- 347, 89 S. "W. 915. In an
action for injuries received by employe in

burning building, where all the facts con-
cerning it vrere shO"wn, expert opinion that,

from a iire insurance standpoint, the build-
ing was an extra hazardous one was incom-
petent. Dakan v. Chase Mercantile Co., 197

Mo. 238, 94 S. W. 944. Expert opinion is

admjssible on question whether particular
situation is dangerous only when jury can-
not be supplied with all the facts so that
they can form an intelligent opinion there-
on for themselves. Hamann v. Milwaukee
Bridge Co., 127 Wis. 550, 106 N. W. 1081.

78. Where question called for degree of
care required in riding a bicycle over a
depression in a sidewalk. It was improper.
Lee V. Salt Lake City [Utah] 83 P. 662.

Where cause of death was in issue, plain-
tiff claiming it was an electric shock,
and defendant that it was heart dis-

ease, it was improper to allow an
electrical expert to testify whether he
thought deceased received an electric shock
before he fell. Martin v. Des Moines Edison
Light Co. [Iowa] 106 N. W. 359. Hypotheti-
cal questions calling for ultimate conclusions
of facts, which are for the jury, are im-
proper. Chicago City K. Co. v. Sugar, 117
111. App. 578. Question asking opinion as
to cause of present condition held improper
where the issue was whether a certain ac-

cident was the cause of his condition. City
of Chicago V. Powers, 117 111. App. 453.

Whether an injury was caused by a given
accident is for the Jury; medical witnesses
may testify only whether the accident
"might" have caused the injury. Illinois C.

R. R. Co. V. McCoUum, 122 111. App. 531. In
action to recover for death of a boar, an
expert may testify to natural disposition of
boars to fight each other when kept in the
same enclosure, and whether cuts or wounds
appearing on one might have been caused by
tusks of another boar, but he cann6t tes-

tify whether ' such wounds were in fact

caused by boar's tusks, nor show nature's
purpose in providing boars with tusks. Wal-
ters V. Stacey, 122 111. App. 658.

79. Train dispatcher, though qualified as
an expert, cannot testify to the meaning of
printed rules of a railway; their construc-
tion is for the court, where the language is
used in its ordinary sense and significance.
Stewart v. Raleigh & A. Air Line R. Co. [N.
C] 53 S. B. 877.

80. See 5 C. L. 1361.
81. Fact that civil engineer was allowed

to testify to percolating character of soil
involves finding that he was qualified to tes-
tify, and parties are bound by this finding
unless they except thereto. Flint v. Union
Water Power Co., 73 N. H. 483, 62 A. 788.

83. Texas & P. R. Co. v. Warner .[Tex.
Civ. App.] 15 Tex. Ct. Rep. 530, 93 S. W. 489.
Qualification of witnesses to give opinion
evidence is for trial court. Dallas Consol.
Blec. St. R. Co. V. English ['Tex. Civ. App.]
15 Tex. Ct. Rep. 606, 93 S. W. 1096. Pre •

liminary questions of competency of wit-
ness and competency of opinion evidence of-
fered are for trial court, and Its rulings
are conclusive unless clearly shown to be
wrong. Schwantes v. State, 127 Wis. 160, 106
N. W. 237. Discretion of trial court held
not abused by refusing to permit witness
familiar with stopping of street cars to tes-
tify that a motorman made a good stop, and
as quick a one as could be made at the time
and place. Dallas Consol. Elec. St. R. Co. v.
English [Tex. Civ. App.] 15 Tex. Ct. Rep.
606, 93 S. W, 1096.

83. Illnatrations. Held competent; Ex-
perienced life insurance agent, familiar with
standard mortality tables, properly allo"wed
to testify to injured person's life expectancy.
Southern Pae. Co. v. Cavin [C. C. A.] 144 P.
348. Witnesses who from experience are en-
tirely familiar with the color, taste, and smell
of a certain bitters may testify that a liquid
made by defendant is not such bitters. Hos-
tetter Co. v. Gallagher Stores, 142 P. 208.

An attorney is competent to testify to the
value of professional services upon being in-
formed as to the nature of the services ren-
dered. His knowledge of the skill and at-
tainments of the person rendering the serv-
ices is matter for cross-examination. Fuller
v. Stevens [Ala.] 39 So. 623. Experienced
motorman competent to give opinion as to
whether a car could be stopped with appli-
ances^ at hand in time to prevent killing a
dog. Wallace v. North Alabama Traction
Co. [Ala.] 40 So. 89. Witness who said he
was familiar with ripsaw machines, and was
an experienced mill man, held competent to
testify as an expert _ regarding ripsaws,
though he had used only one saw maclilne
and not four saw macliines like the one
causing the injury. Yates v. Huntsville
Hoop & Heading Co. [Ala.] 39 So. 647. Wit-
ness who had had 35 "years' experience
around blast furnaces was properly allowed
to testify whether a particular furnace was
in proper condition for use at the time of
an accident, and to describe and explain its

condition. Williamson Iron Co. v. McQueen
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[Ala.] 40 So. 306. Proper for person famil-
iar •with ferry and ferry rates to testify
that rates were reasonable. Covington v. St.
Francis County [Ark.] 91 S. W. 186. Experi-
enced section men who had used and repair-
ed hand cars held competent to state wheth-
er certain peculiarities rendered the car de-
fective. St. Louis S. W. K. Co. v. Plumlee
[Ark.] 95 S. W. 442. Skilled trestle and
bridge builder qualified to testify as to prop-
er manner of constructing trestles. Bowen
V. Sierra Lumber Co. [Cal. App.] 84 P. 1010.
Miner who had worked 'i years in another
mine where timbering was done, and 23
days in mine in question, properly allowed
to testify under what circumstances timber-
ing was necessary in a stope or chamber.
Bird V. Utica Gold Min. Co. [Cal. App.] 84 P.
256. Witnesses able to figure the cost of
performing the work of furnishing and erect-
ing ironwork for a warehouse to within 2 to
5% of the actual cost were properly allowed
to testify as to such cost, omitting failures
to complete within the required time, acci-
dents, delays, etc. Hayes v.- Wagner, 220
111. 256, 77 N. E. 211. Wool merchants and
manufacturers, who have had years of ex-
perience in their business, are competent to
give opinions based on facts falling within
their experience, such as to the effect of wa-
ter falling on a large mass of wool and the
probability of a spontaneous combustion in

It. Sun Ins. Co. v. Western W^oolen-Mllls
Co., 72 Kan. 41, 82 P. 513. Witness who had
been shipping cattle to a certain market
for 15 years, and w^ho saw certain cattle
wh^n shipped and on their arrival, was
qualified to testify that they would hav'e
brought a better price if delivered on the
morning of the day of delivery, though he
did not know the fluctuations of the mar-
ket. Farmers' Bank v. Wabash R. Co. [Mo.
App.] 95 S. W. 286. When witnesis said she
knew what it would cost to repair founda-
tion wall of house, she was qualified to tes-
tlfy thereto. Frick v. Kansas City, 117 Mo.
App. 488, 93 S. W. 351. One who had work-
ed for years In different railroad yards,
which had switches connecting with each
other at one end, held competent to testify

to reasonableness of rule governing work in

yards where switches connected at both
ends, since the work of coupling cars was
essentially the same in all yards. Freemont
v. Boston & M. E. R. Co., 98 N. Y. S. 179.

Witness shown to Have had long experi-
ence in running and managing threshing en-
gines was qualified to give an opinion as to

the alignment of a particular engine. Port
Huron Machinery Co. v. Bragg [Neb.] 109 N.

W. 398. One who had had long experience^
with horses held qualified to testify concern-
ing them, though not a veterinarian. Palm-
er V. Cowie, 7 Ohio C. C. (N. S.) 46. Persons
who had been engaged in running and oper-
ating sawmills and machinery many years
held competent to testify whether defective

fly wheel should be repaired or replaced by
new one. Boop v. Laurelton Lumber Co.;

212 Pa. 523, 61 A. 1021. Witness who had
been in railway service as switchman, brake-
man, and conductor for 12 years was com-
petent to testify that force with which a
coupling was made was not unusual. Mullen
V. Galveston, etc., R. Co. [Tex. Civ. App.] 14

Tex. Ct. Bep. 963, 92 S. W. 1000. Witness
who testified that he had himself made a

survey was properly allowed to testify that
certain meanderings would fit only a certain
part of a stream Cjimp v. League [Tex. Civ.
App.] 92 S. W. 1062. Witness shown to be
familiar with land and Its productiveness and
who knew what kind of a year It was when
land was overflowed was properly allowed to
state what amount of cotton the overflowed
land would have produced. Chicago, etc.,
R. Co. V. Scale [Tex. Civ. App.] 14 Tex. Ct.
Rep. 48, 89 S. W. 997. Surveyor who had
run a line held qualified to , testify as to
identity of the line run by him with line in
dispute. Goodson v. Fitzgerald [Tex. Civ.
App.] 14 Tex. Ct. Rep. 424, 90 S. W. 898. One
who had been engaged In railroading for 10
years, and said he knew how a train of ca-
booses should be handled, held competent to
testify that a man should have been sta-
tioned on the last caboose. St. Louis & S. F.
R. Co. V. Smith- [Tex. Civ. App.] 14 Tex. Ct.
Rep. 376, 90 S W 926. Witnesses who tes-
tified to much experience with and knowl-
edge concerning stationary engines, and that
the blow off cock and injector of locomo-
tives and stationary engines work on same
principle, were competent to testify to ac-
tion of blow off of locomotive in throwing
off water and steam. Gulf, etc., R. Co. v.
Tullis [Tex. Civ. App.] 14 Tex. Ct. Rep. 478,
91 S. W. 317. Witness who was a graduate
of engineering college, had taken advanced
work on' subject of rivers and harbors and
hydrostatics, and had Jiad experience In rail-
road engineering, held competent to testify
to sufllciency of pumps under certain condi-
tions. Gulf, etc., R. Co. v. Wynne [Tex. Civ.
App.] 14 Tex. Ct. Rep. 600, 91 S. W. 823.
Witnesses who testified that damage to
goods In transit was caused by Improper
packing or storing in the car held to have
stated sufficient facts to render their opin-
ions competent. Texas & P. R. Co. v. War-
ner [Tex. Civ. App.] 15 Tex. Ct. Rep. 530,
93 S. W. 489. Secretary, treasurer, and
bookkeeper of corporation competent to tes-
tify whether corporation had assets at a cer-
tain time. Collins v. Chipman [Tex. Civ.
App.] 15 Tex. Ct. Bep. 411, 95 S. W. 666.
Witness who testified that he accompanied a
shipment of cattle, and had made other
shipments over a certain- route, held quali-
fied to testify as to what a reasonable time
for such shipment would be in connection
with court's own knowledge of the location
and runs of the defendant roads. Texas &
N. O. R. Co. V. Walker [Tex. Civ. A^jp.] 15
Tex. Ct. Bep. 836, 95 S. W. 743. Physician
shown to have had thorough training and
long experience, and who had operated on
patient, held qualified to express opinion
whether a cancer which he removed was of
recent growth. Taylor v. Modern Woodmen
of America, 42 Wash. 304, 84 P. 867. In an
action to recover for the death of a child,
where It was contended that the evidence
was insufllclent to show negligence, two
reputable physicians of long practice and
high standing, each of whom had examined
the child shortly before its death and were
apprised of the conditions under which the
sickness began, gave it as their deliberate
opinion that the death was due to an Inhala-
tion of gas. Held such evidence could not
be rejected or ignored, though neither of the
physicians had ever before treated or es-

pecially observed a case of exactly similar
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(§9) D. Basis of experl testimony and examination of experts}^—The opin-

ion of an expert may be based on his personal knowledge of the facts as disclosed

b.y his testimony,^^ or upon other evidence in the case shown to or heard by him.*^

TTsually, ex2Dert opinions are elicited by means of hypothetical questions.^* Such a

(juestion should hypothesize all the essential fasts relating to the matter on which

the opinion is sought/' which the testimony of the witness"" or other evidence in

character. Flaherty v. Scranton Gas & "Water
Co., 30 Pa. Super. Ct. 446. Experienced shin-
gle mill men, sawyer, knee bolter, and mill-
wright, competent to testify to custom of
guarding saws in such mills. Thomson v.

Issaquah Shingle Co. [Wash.] 86 P. 588.

Mechanical engineer of considerable experi-
ence, who testified that he understood the
mechanism of locomotive boilers, held com-
petent to testify as an expert concerning
their construction though he had never in-

spected them. Hanley v. "West "Virginia

Cent. & P. R. Co, ["W. Va.] 53 S. B. 625.

Held Incompctenl I "Witness held not
qualified by experience or special knowl-
edge to testify whether lactic acid In dis-

tilling slops in vat would percolate or seep
through staves of vat to any extent.

Hupfer V. National Distilling Co., 127

"Wis. 306, 106 N. "W. 831. On the ques-
tion of identity of land on which taxes
have been charged and paid, as shown by
the land books and tax receipts, with land
on which it is claimed such charges and
payments were made, the opinion of a per-

son whose claim to competency is based
solely upon the facts that he is surveyor of

the county In which the land lies, has serv-

ed as deputy for the clerk of the county
court, and executed the order of survey in

the pending action, is inadmissible. "Webb
v. Ritter ["W. Va.] 54 S. E. 484.

S4. "Witness may testify to quality of

horse without qualifying as expert on value

of horses. Colorado & S. R. Co. v. "Webb
[Colo.] 85 P. 683. "Witness who knows rent-

al value of business property, but not rent-

al value of unoccupied property not in the

business section, is incompetent to testify

to value of use of property of the latter de-

scription. Keeney v. Fargo [N. D.] 105 N.

"W. 93. One familiar with blasting In city

streets but not with blasting in stonequar-

ries, and who did not know quantity of ex-

plosives used in work of latter kind, held

not qualified to testify as expert whether
workmen could be protected in quarries

while rock was being blasted. McMahon v.

Bangs [Del.] 62 A. 1098. "Where it was not

shown that witnesses offered had traveled on

street cars at a particular place, and knew
the usual rate of speed at that place, they

were not qualified to testify as to whether

the speed on a particular occasion was ex-

traordinary or not. "Verrone v. Rhode Island

Suburban R. Co., 27 R. I. 370, 62 A. 512. SeU-

er of cattle to plaintiff, not shown to have

any knowledge of market value of cattle

at the place of destination or the vicinity,

held not competent to testify to their value

In action for loss of cattle being shipped.

Texas & P. R. Co- "v. Sherrod [Tex.] 14 Tex.

Ct Rep 216, 89 S. "W. 956. A witness may
testify that the crookedness of belting con-

stitutes a defect and that it was caused

In the manufacture thereof, notwithstand-

ing he neve.r saw the particular belt in liti-

gation. Jewell Belting Co. v. Hamilton Rub-
ber Mfg. Co., 121 111. App. 13. On issue of
value of briokmaking plant, and extent of
damage to it caused by condemnation of
right of way, witnesses who knew the value
of such plants and had had experience with
them were qualified to testify, though they
did not know the value of other lands in the
vicinity for farming or other purposes. St.

Louis, etc., R. Co. v. Continental Brick Co.
[Mo.] 96 S. "W. 1011. In an action on a
promissory note where it was contended
that the seal was added after the note was
signed, experts in microscopy or photog-
raphy could testify as to special facts with-
in tlie range of their scientific investigation,
though they were not experts in handwrit-
ing. "Wenchell v. Stevens, 30 Pa. Super. Ct.
527. ' ' '

85. See 5 C. L. 1363.
S6. Hanley v. "West "Virginia Cent. & P.

R. Co. [W. Va.] 53 S. E. 625. Physician may
base opinion that patient "was nervous on
what he himself saw, without relying on
"What patient said, and hence his opinion is

not objectionable as being based on hear-
say. Chicago City R. Co. v. McCaughna, 216
111. 202, 74 N. B. 819. Held not error to per-
mit physician to give opinion as to cause of
"traumatic neurosis," his opinion being bas-
ed on symptoms "which he observed while
treating her. McCaffery v. St. Louis & M. R.
Co., 192 Mo. 144, 90 S. "W. 816.

87. Where photographs and plats of prop-
erty to be appraised were in evidence, ex-
perts were properly allowed to give opin-
ions as to its value, though they had not
viewed the property itself. Louisiana R. &
Nav. Co. V. Kohn, 116 La. 159, 40 So. 602.

88. Expert may give an opinion upon
facts shown in evidence and assumed in a
hypothetical question submitted to him.
Hanley v. Wqst Virginia Cent. & P. R. Co.

[W. Va.] 53 S. B. 625. Witness who ex-
amined deceased after his death, and was
qualified as. an expert, could give opinion as
to cause of death, based on facts stated to

him. Foley v. Pioneer Mln. & Mfg. Co.

[Ala.] 40 So. 273. On an issue as to the
value of an attorney's services, the prop-
er question to be asked an expert is what
is the reasonable and customary charge for

such services as were rendered, but if there
is no reasonable and customary charge, it is

proper to ask what the services are reason-
ably worth. Maneaty v. Steele, 112 111. App.
•19.

89. It Is Improper to admit an expert
opinion on the value of horses based merely
on a general description. Wallingford v.

Kaiser, 110 App. Div. 506, 96 N. T. S. 981.

Questions to experts to value of land in con-
demnation proceedings held proper where
witnesses were told to assume proper con-
struction of the railroad and to consider
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tlie case tends to show,'^ but should not assume facts not in evidence.'^ A ques-

tion calHng for an opinion based in part on facts not in the record is improper,
though the facts are personally known to the expert.^^ That the facts assumed in

other matters that would bear on the market
•\alue. Guinn v. Iowa, etc., R. Co. [Iowa]
109 N. W. 209. Medical opinions as to inca-
Ijacity to make a will, based on the fact
tiiat testator was mentally unsound on one
subject, will not be accepted by the courts,
since it is the. law that one may have tes-
tamentary capacity though mentally un-
sound on particular subjects. Sayre v.

Princeton University, Trustees, 1,92 Mo. 95,

90 S. W. 787. Question held properi "Doc-
tor, assuming that she broke the leg by rea-
son of the tall that she suffered on the side-
walk, would such a fall, or might such a
fall, cause internal injuries or strains that
would produce pains of the character that
she was complaining of?" Kerr v. Grand
Porks [N. D.] 107 N. W. 197. Hypothetical
question asking for estimate of speed of car,
which did not assume that witness (who did
not see the ocourrenpe) had heard all the
testimony, and did not show that witness
knew the weight of tlie car, its load, or its

momentum, was properly excluded. LaLonde
V. Trans St. Mary's Traction Co. [Mich.] 13
Det. Leg. N. 376, 108 N. W. 365.

80. Hypothetical question based on facts
observed by physician which he had detail-
ed to jury proper. Bach v. Brooklyn, etc.,

R. Co., 109 App. Dlv. 654, 96 N. T. S. 321.

Hypothetical question to physician held to
have been based on conditions discovered
by physician on examination of patient, and
which had been fully detailed to the Jury.
Hunter v. Ithaca, 141 Mich. 539, 12 Det.
Leg. N. 671, 105 N. W. 9.

81. Question to medical expert held not
based on testimony. Root v. Kansas City
Southern R. Co., 195 Mo. 348, 92 S. W. 621.

A hypothetical question is proper if within
the possible or probable range of the evi-

dence without being based on all the evi-

dence given or upon a judicial summing up
of the fair effect of that evidence. Coles v.

Interurban St. R. Co., 49 Misc. 246, 97 N. Y.

S. 289. Facts assumed as basis of expert
opinion need not be uncontroverted; it is

sufncient if there is evidence from which
the existence of such facts may be found by
the Jury. Collins v. Chipman [Tex. Civ.

App.] 15 Tex. Ct. Rep. 411, 95 S. W. 666. A
hypothetical question is proper only when
the facts assum-ad are fairly within the

rang-e or the testimony. Question whether
certain proceeding Instituted by attorney
was necessary to recover leased land held
improper where attorney's contract cover-

ed other matters besides recovery of such
land. Fuchs v. Tone, 218 111. 445, 75 N. E.

1014. Evidence held to warrant question

whether v,ritness would consider disease of

which man died to be smallpox if nurse,

who had not been vaccinated and had
not had smallpox, did not contract the

disease. Trull v. Modern Woodmen of

America [Idaho] 85 P. 1081. Where
there was evidence tending to show that

a woman was well before the injury for

which suit was brought, hypothetical ques-

tions to medical experts, assuming that she

was well, were proper. Herbeck v. Germain
j

[Mich.] 13 Det. Leg. N. 175, 107 N. W. 901.
Where there was evidence tending to show
that a certain stope in a mine had been opened
"throughout its entire length, breadth and
height," a hypothetical question as to ne-
cessity for timbering. bases on such assum-
ed fact was not objectionable. Bird v. Utica
Gold Min. Co. [Cal. App.] 84 P. 256. Hy-
pothetical question relative to danger of re-
moving slivel- from machine held not er-
roneous, though size of sliver as assumed in
question was not the same as that shown by
the procff. Rice v. Dewberry [Tex. Civ.
App.] 15 Tex. Ct. Rep. 193, 93 S. W. 715.
Conditions stated in hypothetical question
concerning sufficiency of openings in pumps
held supported by proof and to furnish
proper basis for expert opinion. Gulf, etc.,
R. Co. V. Wynne [Tex. Civ. App.] 14 Tex.
Ct. Rep. 600, 91 S. W. 823.

92. Hypothetical question held not to have
assumed fact not proved. Arnold v. Har-
rington Cutlery Co., 189 Mass. 547, 76 N. E.
194. Hypothetical question not predicated
on any evidence in the case is Improper.
Sanford v. Hoge, 118 111. App. 609. The opin-
ion of a physician as to the cause of death
is inadmissible unless the facts on which it

is based are in evidence. Kinney v. Broth-
erhood of American Yeomen [N. D.] 106 N.
W. 44. Error to admit hypothetical ques-
tion assuming that molten lead got into
plaintiff's eye when that fact was not es-
tablished, the physician testifying he did not
know what It was that he took out. Smith
V. Manhattan R. Co., 48 Misc. 393, 95 N. T.
S. 529. A hypothetical question is not im-
proper simply because it includes only a part
of the facts in evidence, and counsel may as-
sume the facts in accordance with his the-
ory of them, if supported by the evidence of
some of his witnesses. But if the hypothet-
ical q.uestion contains material exaggera-
tions of facts, and is unwarranted by any
testimony in the case, it is improper and
should not be allowed. McLean v. Cincin-
nati, 3 Ohio N. P. (N. S.) 676. It is error
to instruct a Jury that the opinions of ex-
pert witnesses, based on hypothetical state-
ments of fact, are of little value in case the
Jury And the hypothesis not in accordance
with the tacts. The Jury should be instruct-
ed that the opinions are of no value. Id. ,

93. Pyke v. Jamestown [N. D.] 107 N. W.
359. Expert cannot be allowed to base opin-
ion partly on facts not in evidence and
known only to himself. Davis v. Maxwell,
108 App. Div. 128, 96 N. T. S. 45. Questions
calling for the opinion of an expert witness
must be based upon facts previously stat-

ed by the witness, or upon facts testified

to by others or upon facts agreed to or as-
sumed as true hj'pothetically. Pyke v.

Jamestown [N.' D.] 107 N. W. 359. An ex-

pert's answer should be stricken where it

states the consequences of a fact not in the
record. McDermott v. Brooklyn Heights R.

Co., 94 N. Y. S. 516. A physician, testifying

as an expert, is not permitted to testify to

his conclusions as to the permanency of an
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a hypotlietieal question are identical with those of the case on trial does not render

it improper."* An expert opinion cannot be based on mere conclusions or opinions

of other witnesses.'^ Speculative opinions are incompetent.""

A wide range of inquiry is permitted in the cross-examination of experts"^

which may be directed both to the competency of the expert and the soundness and

value of the opinion or conclusion to which he testifies.** By weight of authority,

scientific books are incompetent to corroborate or contradict a witness,"" but where

an expert bases his opinion upon a particular work, he may be examined regarding

it to test his accuracy or knowledge of it.^ There is no right to put in evidence of

matters which are incompetent as substantive evidence for the purpose of fortifying

the opinion of an expert witness, though such evidence is offered under the guise

of reasons for his opinion, and though it might properly have been admitted on

cross-examination to test the value of the opinion.^

§ 10. Real or demonstrative evidence.'—Eeal evidence is admissible, provided

its relevancy be first shown.* It is proper to refuse to allow the jury to make a

Injury to his patient based partially upon
the history of the case as related By the
patient or other persons, and partially on his
own examination. Federal Betterment Co.
V. Reeves [Kan.] 84 P. 560. Opinions as to

what value of certain corporate stock would
have been, if issued, no facts, real or hypo-
thetical being stated as a basis therefor,

properly excluded. Bisenmayer v. Leonardt,
148 Cal. 596, 84 P. 43.

94. Seaboard Air Line R. Co. v. Bradley,
125 Ga. 193, 54. S. E. 69.

95. Kelly V. Kelly [Md.] 63 A. 1082.

08. Opinion of physician as to possible
future consequences of injury held Incom-
petent because too speculative and indefi-

nite. Poole V. New Torli City R. Co., 49

Misc. 628, 97 N. T. S. 395. In action for in-

juries, question whether. If man had had
rheumatism, it would "be likely" to become lo-

calized in the injured part, held Improper.
Kavanagh v. New York Transp. Co., 95 N.

T. S. 567. Question to physician stating, hy-
pothetically, condition of patient, and cir-

cumstances of injury, whether injury so

caused could produce an injury to the me-
dulla held not objectionable as not asking
whether such injury was likely to result,

such objection going only to the weight of

the opinion and not to Its competency.
Hunter v. Ithaca, 141 Mich. 539, 12 Det. Leg.

N. 571, 105 IST. W. 9. Proper to refuse to al-

low physician who had not examined injured

man, and who had heard only a part of his

testimony as to the manner in which he fell

and sustained an injury, to testify as to

the probability of a rupture resulting from
a fall such as witness had described. City

of Ottav/a V. Green, 72 Kan. 214, 83 P. 616.

97. Broad range of inquiry allowed, in

discretion of court, in cross-examination of

experts. Vohs V. Shorthill & Co. [Iowa] 107

N. W. 417. Extent of cross-examination dis-

cretionary with trial court. Swygart v. Wil-
lard [lud.] 76 N. E. 755.

98. Witness to value may properly be
cross-examined as to what value of land cut

off by railroad would be. Davis v. Pennsyl-
vania K. Co. [Pa.] 64 A. 774. Where experts

testified to value of stock, basing opinions

on an inspection of the books, it was proper
cross-examination to Inquire if the fact that

there appeared to be no assets a year later

did not show an overvaluation on the books.
Collins V. Chipman [Tex. Civ. App.] 15 Tex.
Ct. Rep. 411, 95 S. W. 666. Where witnesses
testified to effect on land not taken on con-
demnation of land for railway purposes, it
was proper to cross-examine them as to the
effect on certain parts of the land into which
it was divided by the road. Panhandle &
G. R. Co. V. Kirby [Tex. Civ. App.] 15 Tex.
Ct. Rep. 827, 94 S. W. 173. Where, in an
action against a carrier for delay in trans-
porting cattle, the depreciation in market
value is claimed, one who bases his opinion
as to value upon what commission men
loaned on them may be cross-examined as
ta the cost of the cattle when purchased and
expense of shipping them to destination.
Gulf, etc., R. Co. v. Jackson [Tex.] 14 Tex.
Ct. Rep. 100, 89 S. W. 968. Witness to value
may be asked on cross-examination concern-
ing his knowledge of particular sales to test
his competency to testify but such testimony
is inadmissible on the direct examination.
Gorgas v. Philadelphia, etc., R. Co. [Pa.] 64
A. 680. An attesting witness to a will, leav-
ing given his opinion as to the testator's
mental condition at the time of executing
the will may be cross-examined concerning
prior relations with testator, and his op-
portunity for observing him, to test tlie

good faith and value of his expressed opin-
ion. Nichols V. Wentz, 78 Conn. 429, 62 A.
610. Medical expert who has testified to
condition of patient may be fully cross-ex-
examined as to physical -and mental condi-
tion of patient and effect of his treatment.
In re Jones' Estate [Iowa] 106 N. W. 610..

Witness who testified to value of land, in
condemnation proceedings, was properly
cross-examined as to amount allowed an-
other claimant for similar property, "where
he was one of the commissioners who made
the award. St. Louis, etc., R. Co. v. Contin-
ental Brick Co. [Mo.] 96 S. W. 1011.

99. Medical works Inadmissible to show
how disease could be spread among cattle.
Harper, Brooks & Co. v. Weikel [Ky.] 89 S.

W. 1125.
1. Harper, Brooks & Co. v. Weikel [Ky.]

89 S. W. 1125.

a. Peirson v. Boston El. R. Co., 191 Mass.
223, 77 N. B. 769.

3. See 5 C. L. 1365.
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microscopic examination of real evidence.^ Photographs' and maps or plats'' arS

admissible when it is shown that they are properly made,' and that they correctly

represent tlie actual conditions or facts sought to be proved by them.' It has been

held proper to operate a phonograph in the presence of the jury to reproduce

sounds, the making of which was in issue,^" where the instrument was proved to be

a substantialljj accurate and trustworthy reproducer of the sounds actually made.^*

Exhibition of wounds or injuries before the jury is usually permitted. ^^ A court

has, in the absence of statutory authority, no power to compel the plaintiff, in an

action for personal injuries, to submit to a physical examination by experts.^^ Such

power is conferred by statute in some states.^* In a suit to set aside a deed, on

the ground of mental incompetency of the grantor, it was held not error to produce

the grantor in court for examination.^'

4. Samples of hay, not properly Identlfled

as samples of the hay the quality of which
was in issue, properly excluded. Whalery v.

Vannatta [A.rk.] 91 S. W. 191. It is proper
to admit plaster casts worn by the injured
party as showing the nature and extent of

the injury. Village of Gardner v. Paulson,
117 111. App. 17.

5. Court did not abuse discretion in re-

fusing to allow jury to examine through a
microscope dust particles claimed to have
come from operation of railroad, where he
permitted plaintiff to show that railroad op-
eration caused dust to accumulate in his

place of business. Cotton v. Boston El. R.

Co., 191 Mass. 103, 77 N. E. 698.

6. Photograph of station where Injury oc-

curred held competent. MacPeat v. Philadel-

phia, etc., R. Co. [Del.] 62 A. 898.

7. Map or plat of lands in dispute, shown
to be correct, properly admitted. Driver v.

King [Ala.] 40 So. 315. Map made in 1856,

produced from proper custody, held compe-
tent on issue of boundaries between other

parties. Cravath v. Baylis, 99 N. T. S. 973.

Code 1892, § 1653, giving a party in eject-

ment the right to have a survey made under

a commission, attended by certain formali-

ties, does not make inadmissible a map of

the 'premises made after institution of suit

and shown to be correct. Lenoir v. People's

Bank [Miss.] 40 So. 5.

8. Plat of scene of accident held inad-

missible because horizontal and vertical dis-

tances were represented on different scales.

White v. Wilmington City R. Co. [Del.] 63

A. 931. Photographic reproductions of por-

tions of enlistment papers held competent,

upon proof that photographer taking them
was competent. In re McClellan's Estate

[S D ] 107 N. W. 681. Paper purporting to

be' a map of land showing their subdivision

Into lots and streets held inadmissible with-

out proof that it was made fc>- an officer

authorized to make it, or evidence by the

person making it that It was correct.

Bower v. Cohen [Ga.] 54 S. B. 918. The mere

fact that there was an entry on it showing

it to be 30 years old, without proof as to

the origin of the entry, did not render it

competent. Id.

9. In action for death caused by bursting

of vat containing distilling slops, photo-

graphs of broken hoops of vat held to have

been sufficiently identified as pictures of the

hoops In issue to render them admissible.

Hupfer V. National Distilling Co., 127 Wis.

306, 106 N. W. 831. Where photographs of
the place where an accident occurred were
taken a year after the accident, and dis-
closed conditions which could not liave been
proved to exist at the time of the accident,
thQy were properly excluded. Porter v.
Buckley [C. C. A.] 147 P. 140. Photographs,
to be admissible, must be shown to have
been taken at the time of accident or when
the situation and surroundings are un-
changed. Chicago, etc., R. Co. v. Crose, 214
111. 602, 73 N. B. 865. Photographs of place
where crossing accident occurred admissible
where person who took them testified that
they correctly represented the place at the
time. The points from which they were
taken would go to their value as evidence,
but not to their admissibility. New York,
etc., R. Co. v. Robbins [Ind. App.] 76 N. B.
804. Where witness deposed that he had
made a survey and plat of land and that
it correctly represented the land in dispute,
the map and plat were competent evidence.
Atlanta & W. P. R. Co. v. Atlanta, B. & A. B.
Co., 125 Ga. 529, 54 S. B. 736. Plat or diagram
showing location of piles of lumber held
competent though it did not show certain
other piles which were not in issue. Marcy
V. Parker, 78 Vt. 73, 62 A. 19. Blue print of
right of way not identified as showing place
in controversy, nor shown to be correct or
authentic, properly excluded. Williamson
v. Missouri, etc., R. Co., 115 Mo. App. 72, 90

S. W. 401.

10. To show noise made by trains run-
ning on track close to a hotel. Condemna-
tion proceedings, issue of damages. Boyne
City, etc., R. Co. v. Anderson [Mich.] 13 Det.
Leg. N. 739, 109 N. W. 429.

11. Boyne City, etc., R. Co. v. Anderson
[Mich.] 13 Det. Leg. N. 739, 109 N. W. 429.

12. Examination of plaintiff by physician
before the jury to show nature and extent

of Injury held not error. Missouri, etc., R.

Co V. Lynch [Tex. Civ. App.] 14 Tex. Ct.

Rep. 237, 90 S. W. 611.

13. Richardson v. Nelson [111.] 77 N. E.

583.

14. Order for physical examination va-

cated where It appeared such examination
had already been had without an order.

Code Civ. Proc. § 873, construed. Orlando v.

Syracuse Rapid Transit R. Co., 109 App. Div.

356, 95 N. T. S. 898.

15. Benson v. Raymond [Mich.] 12 Det.

Leg. N. 769, 105 N. W. 870.
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Evidence of experiments performed out of court is admissible when the ex-

periments are sliown to liave been fairly and honestly made under conditions similar

to those surrounding the occurrence in question.^^ The matter is one resting large-

ly in the discretion of the trial court." Such evidence is properly excluded where

the test or experiment is found to be uncertain or inconclusive/* or where the con-

ditions existing at the time and place in issue manifestly cannot be accurately re-

produced.^' Medical experts are sometimes permitted to illustrate their testimony.^"

§ 11. Quantity required and prolativ^ effect.^^-—The.weight of evidence^^ and

the credibility of witnesses^^ are exclusively for the jury or trial court, to be de-

termined in the. light of all the facts and circumstances shown by the evidence.^*

ae. Evidence of experiment inadmissible
withotit proof of similarity of conditions
surrounding experiment and accident in is-

sue. Chicago Folding Box Co. v. Schalla-
witz, 118 111. App. 9. Evidence of a compari-
son made by witness of the noises made by
automobilies of different types held inad-
missible without proof that the condition
of tlie various cars was the same. Porter v.

Buckley [C. C. A.] 147 P. 140. That experi-
ments were made subsequent to an aoci-

clent does not alone make proof of them in-

competent but conditions of experiments and
of accident must be shown similar. Elgin,
A. & S. Traction Co. v. Wilson, 120 111. App.
371. Evidence of experiments tending to

show that death of a person who was found
strangled by bridle hanging from harness
peg in his stable might have been acci-

dental, held admissible, the conditions of the
experiments being shown identical with
those surrounding the dead man when found.

Tackman v. Brotherhood of American Yeo-
men [Iowa] 106 N. W. 350.

17. In action for injuries caused by al-

leged premature starting of train, evidence
of a subsequent test made to determine how
long it took the engineer to oil his engine
on the occasion in question was properly
excluded. O'Dea v. IWichigan Cent. R. Co.

[Mich.] 12 Det. Leg. N. 718, 105 N. W. 746.

Evidence of tests as to effect of vibration

of machinery on piles of bone dust properly

excluded in action for injury claimed to be
caused by gas pipe falling from pile of. bone
dust. Huggard v. Glucose Sugar Refining

Co. [Iowa] 109 N. "W. . 475. On an issue

whether' voices and other sounds could be
heard through a partition experiments made
nearly eight years after the events sought
to be proved were properly excluded, in dis-

cretion of court. Dow v. Bulflnch [Mass.]

78 N. E. 416. ,

18, 10. Huggard v. Glucose Sugar Refin-

ing Co. [Iowa] 109 N. W. 475.

20. Held not error to allow plaintiff in

personal injury case to bare a portion of his

body to permit a physician to show the
course of certain nerves. Houston v. Chi-

cago, etc., R. Co., 118 Mo. App. 464, 94 S. W.
560.

31. See 5 C. L. 1368.

33. Mallory v. Brademyer [Ark.] 89 S.

"W. 551. The relative weight of different

classes of evfdence is for the jury, and court

should not instruct that one class is prefer-

able to another. Coulter v. Thompson Lum-
bi^r Co. [C. C. A.] 142 P. 706. Instruction, in

effect, that jury was bound to give greater

weight to testimony of disinterested than to

that of Interested witnesses, held error.
Lawrence v. Metropolitan St. R. Co., 99 N.
Y. S. 735.

33. Credibility of witnesses is for jury,
and they may believe a single witness
though he is contradicted by several. Louis-
viUe, etc., R. Co. v. Hall [Ky.] 94 S. W. 26.

24. The credibility of evidence is for the
jury, who should consider interest of wit-
ness'es, their opportunity to know facts to
which they testify, their opponent bias or
fairness, and other circumstances which will
aid them in determining the weight to be
given tlieir testimony. Evans v. Barnett
[Del.] 63 A. 770; Garrett v. People's R. Co.
[Del.] ,64 A. 254. It is duty of jury to recon-
cile conflicting testimony if possible, and if
not, to give credit to witnesses who by bear-
ing, apparent truthfulness, and opportunity
to know the truth, are entitled to credit, in
view of all the facts and circumstances.
Green v. Council of Newark [Del.] 62 A.
792. When the only person who could dis-
pute a witness' testimony is dead, such testi-
mony should be closely scrutinized. In re
Bailey, 98 N. T. S. 725. Certified copies of
census returns from Ireland, showing cer-
tain vital statistics held to have no proba-
tive force owing to untruths and inconsist-
encies appearing upon their face. Maher v.
Empire Life Ins. Co., 110 App. Div. 723, 96
N. Y. S. 496. Testimony that the goods were
worth "about" a certain amount is not
equivalent to positive proof of their exact
value or that they were not worth less than
that sum. Atlantic & B. R. Co. v. Howard
Supply Co., 125 Ga. 478, 54 S. E. 530. Testi-
mony of witnesses who had measured height
of cap step above the i-ail held entitled to
greater weight than that of witnesses who
merely estimated the heiglit. Truesdell v.

Brie R. Co., 99 N. Y. S. 694. The fact that
witnesses could not remember that an al-

leged invention had been used before, or
when it had been used, until their memories
had been refreshed by reading items in
newspapers published at the time, held not
to discredit their testimony, where after
reading such items, they said they remem-
bered the fact clearly. Bragg Mfg. Co. v.

New York, 141 P. 118. Evidence of weight
of certain stones held not to have been
wholly discredited by evidence that scales
were out of order and variable, where a
test of the scales was shown, wlaich proved
they were correct, and no change in the
scales was shown between the time
when the stone was weighed and the
test made. Kelly v. Saugerties, 110 App.
Div. 561, 97 N. Y. S. 177. In an action
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A preponderance of evidence, by which is meant the greater weight of tbe evidence,

and not necessaril)' the greater number of witnesses,^'* is all tliat is required in civil

cases,^" unless the pleadings charge a criminal offense.^^ Evidence which reason-

abl}' satisfies the Jury is sufficient.^ Prima facie evidence is such as in the judg-

ment of the law is sufScient to establish the fact, and, if unrebutted, remains suffi-

cient for that purpose. ^° By "strict proof" is meant proof amounting to a moral

certainty: not proof amounting to a mathematical demonstration.^" Circumstan-

tial evidence consists of proof of collateral facts and circumstances from which the

mind arrives at the conclusion that the main facts in issue existed.^^ A theory can-

at law for damages, where plaintiff denies
the execution of a release under seal, and
the indorsing of a clieok alleged to have
been received in settlement, both of which
purport to liave been signed by her by her
mark, the equitable rule requiring clear, pre-
cise, and indubitable evidence in order to set
aside such an instrument does not apply,
but plaintiff is entitled to have the question
submitted to the jury, even though her evi-

dence is uncorroborated. Clark v. Lehigh
Val. R. Co., 24 Pa. Super. Ct. 609. The court
may in its discretion call tlie attention of
the Jury to considerations affecting the cred-
ibility of particular evidence in the case.

Held proper for court to call attention to

youth of witness, and his liability to repeat
what he had heard, jury having been re-

peatedly told that they were sole judges of

credibility. Banks v. Connecticut R. & Light-
ing Co. [Conn.] 64 A. 14. The weight to be
given nonexpert opinions on the mental com-
petency of a grantor to execute a deed de-

pends upon the opportunities for observa-
tion which such witnesses have had, and
the facts and reasons disclosed by such wit-
nesses as the basis for their opinions. Teter
V. Teter [W. Va.] 53 S. E. 779. Opinions
of subscribing witnesses to a will as to the

testator's mental condition, when accompa-
nied by facts and circumstances on which
they are based, are subject to the same tests

by the jury in determining their weight, as

is the testimony of any other witness. In

re Wharton's Win [Iowa] 109 N. W. 492.

Interest in the action does not disqualify

a witness but m^ay be considered by jury or

trial court in weighing the testimony. Code
Civ. Proc. § 1879. Ripperdan v. Weldy [Cal.]

87 P. 276.

£,5. Number of witnesses does not alone
determine where preponderance lies. Elgin,

etc.. R. Co. V. Hoadley, 122 111. App. 165.

Preponderance is not necessarily on the side

having the greater number of witnesses.

Chicago & J. Blec. R. Co. v. Patton, 122 111.

App. 174. Instruction to effect that it is

not alone the num.ber of witnesses which
determines where the preponderance of evi-

dence lies, approved. Dale v. Colfax Consol.

Coal Co. [Iowa] 107 N. W. 1096. The pre-

ponderance of the evidence does not depend
upon the number of witnesses but upon the

weight and credibility of the testimony of

each. Ford v. Taylor, 140 P. 356. Court may
accept testimony of one witness in prefer-

ence to that of another. McNeill v. Stitt

[Cal. App.] 82 P. 1121.

36. Only a preponderance of evidence is

required in civil cases to sustain a verdict

or decree. Fitch v. Vatter [Mich.] 13 Det.

Leg. N. 68, 107 N. W. 106. Plaintiff must
establish material allegations of his com-

plaint, denied by defendant, by a prepon-
derance of the evidence, and the jury
should be so instructed. John Ainsfleld
Co. V. Rasmussen [Utah] 85 P. 1002.
Passenger suing for injuries need only prove
his case by a preponderance of evidence;
proof beyond a reasonable doubt is not re-
quired. Chicago Consol. Traction Co. v.
Schritter [111.] 78 N. B. 820. Where a decree
as agreed upon was relied upon by a party
as a final adjustment of matters, a prepon-
derance of evidence only and not clear and
conclusive proof is required to show that
the decree was intended as a final settle-
ment. White River, etc.. R. Co. v. Star
Ranch & Land Co. [Ark.] 91 S. W. 14. In-
struction to find for plaintiff if evidence
"preponderates in his favor though but
slightly" held not error but not approved by
appellate court. Chicago Union Traction Co.
V. Lawj-enoe, 113 111. App. 269.

27. In Illinois, except as modified by stat-
ute in slander and libel cases, the rule is

that when a criminal offense is charged in
the pleadings, and must be established to
sustain the cause of action or maintain the
defense, the presumption of innocence arises
and the crime charged must be proven by
evidence which removes every reasonable
doubt of guilt. People v. Sullivan, 218 III.

419, 75 N. E. 1005. Rule applied in disbar-
ment proceedings where attorney was
charged with the commission of crimes. Id.

as. Evidence which reasonably satisfies
the jury is sufficient; it is error to instruct
that issuable facts must be proved witli rea-
sonable certainty. Smiley v. Hooper [Ala.]
41 So. 660; Eagle Iron Co. v. Baugh [Ala.]
41 So. 663. Error to Instruct jury in civil
case that party having burden of proof must
"satisfy" tlie jury. Sonnemann v._Mertz [III.]

77 N. E. 550. Held error to instruct jury
that party liaving burden of proof must sup-
port ills contentions by a preponderance of
evidence, that is, by evidence of greater
convincing pov/er; the jury sliould have been
furtlier instructed that the party having the
burden must produce evidence which will
satisfy or convince the minds of tiie jury as
to the truth of his contention. Anderson v.

Chicago Brass Co., 127 Wis. 273, 106 N. W.
1077. Instruction that negligence must be
a "reasonable, logical and necessary con-
clusion" from the evidence requires too higli

a degree of proof, it is sufficient if it be the
most reasonable and logical conclusion that
can fairly be drawn. Dakan v. Chase &
Son Mercantile Co., 197 Mo. 238, 94 S. W. 944.

29. Thomas v. Williamson [Fla.] 40 So.
831.

ao. Bowman v. Little, 101 Md. 273, 61 A.

223. 657. 1084.

31. Buckler V. Kneezell [T^x. Civ. App.]
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not be said to be established by circumstantial evidence, even in a civil action, un-

less the facts relied upon are of such a nature, and areso related to each other, that

it is the only conclusion that can fairly or reasonably be drawn from them.'^ If

the facts are equally consistent with either of two opposing theories, they prove

neither,^^ since verdicts cannot rest upon mere conjectures or possibilities.^*

Positive testimony is of greater weight than negative ;^° but this rule cannot

be permitted to conflict with the general rule that the weight of all testimony is for

the jury.^° The testimony of experts is not conclusive and binding on the jury, but

is merely advisory,^^ and the weight to be given it is for the jury.^' Mortality

14 Tex. Ct. Rep. 800, 91 S. W. 367. That
sparks from an engine started a fire may be
proved by circumstantial as "well as by di-

rect evidence. Fleming v. Pullen [Tex. Civ.

App,] 97 S. W. 109.
32. United States Fidelity & Guaranty Co.

V. Des Moines Nat. Banli [C. C. A.] 145 F.

273; Neal v. Chicago, etc., R. Co., 129 Iowa,
5, 105 N. V7. 197.
Coutrn: Instruction erroneous which re-

quired circumstantial evidence to exclude
every other hypothesis. Brister & Co. v.

Illinois Cent. R. Co. [Miss.] 40 So. 325.

33. United States Fidelity & Guaranty Co.
v. Des Moines Nat. Bank [C. C. A.] 145 P.

273.
34. Verdicts cannot rest upon mere con-

jectures or possibilities. They must be
lounded on evidence which convinces the
nnind and warrants the inferences necessary
to sustain them. Kern v. Snider [C. C. A.]

145 F. 327. A bare possibility has no proba-
tive value and cannot overcome a legal pre-
sumption of innocence or legitimacy. Bow-
man V. Little, 101 Md. 273, 61 A. 223, 657,

1084. The mere fact that after an injury,

the injured person took to her bed and died

shortly thereafter does not alone warrant
the inference that the Injury caused her
death. DeMaet v. Fidelity Storage, Packing
& Moving Co. [Mo. App.] 96 S. W. 1045.

33. Testimony of witnesses who say they
heard bell of street car ring is of more
weight than testimony of others that they
did not hear it ring. White v. Wilmington
City R. Co. [Del.] 63 A. 931. Testimony of

•witnesses who said they did not see a de-

fect in a sidewalk is not entitled to the

same weight as testimony of others that

they did see it. Alft v. Clintonville, 126 Wis.

334. 105 N. W. 561. Positive testimony by
members of train crew that just before an
accident the bell was rung and whistles

blown, overcomes evidence of section boss

that he did not hear the signals, accompa-
nied by his testimony that he was riding

on a railway velocipede, which made con-"

siderable noise. Ives v. Wisconsin Cent. R.

Co. [Wis.] 107 N. W. 452. Testimony that
witnesses were watching for a train and
heard certain whistles but not others, may
be given greater weight than testimony of

others that they heard no whistles but were
where they would have heard them had they
sounded. New York, etc., R. Co. v. Robbins
[Ind. App.] 76 N. B. 804. Where there Is

positive testimony to market value of horses

at a certain place, evidence of certain wit-

nesses that they did not know and could not
testify that horses had a market value there

raises no issue. St. Louis, etc., R. Co. v.

Berry [Tex. Civ. App.] 15 Tex. Ct. Hep. 600,

93 S. W. 1107. Testimony of witnesses who
saw a train strike a person that the engineer
did everything in his power to stop the train
is of greater weight than testimony of ex-
ports that the train could have been stopped
sooner. Louisville, etc., R, Co. v. Jolly's
Adm'x [Ky.] 90 S. W. 977. Testimony of per-
sons looking for a car in the direction from
which it is coming, that . the car had no
headlight and was completely dark, is not
merely negative evidence. Cox v. Schuylkill
Valley Traction Co., 214 Pa. 373, 63 A, 599.
Positive testimony is entitled to greater
"weight than negative "where it does not ap-
pear that the "witnesses who testify negative-
ly were in as good a position to observe as
those "Who testify affirmatively. In re Whar-
ton's Will [Iowa] 109 N. W. 492. "Where wit-
nesses having equal opportunity with others
testifying to the contrary to hear and know
"Whether a gong "was sounded, testify that
it w"as not, their evidence is deemed affirma-
tive. Chicago Consolidated Traction Co. v.
Gervens, 113 111. App. 275.

36. Weight of negative testimony is for
jury and should be submitted. Board of
Com'rs V. Garrigus, 164 Ind. 589, 73 N. B.
82, 74 N. B. 249.

37. Testimony by attorneys as to the rea-
sonableness of charges of other attorneys is

not binding on the court. Lee v. Lomax,
219 111. 218, 76 N. E. 377. Expert testimony
as to disputed handwriting is not conclusive
on the jury, where they have writings be-
fore them and may make comparison. Cas-
tor V. Bernstein [Cal. App.] 84 P. 244. The
jury are not absolutely bound by the opinion
of an expert touching the market value of
goods at the point of destination. Atlantic
& B. R. Co. V. Howard Supply Co., 125 Ga.
483, 54 S. E. 630. Testimony of unim-
peached expert on value of auctioneer's serv-
ices held not conclusive on register. An-
drews V. Frierson [Ala.] 39 So. 512. Opinion
of physician as to value of medical services
is not conclusive on jury but only advisory.
Guyon v. Brooklyn Heights R. Co., 49 Misc.
514, 97 N. T. S. 1038. Expert opinion on value
of property before and after change of grade
held advisory only. Widman Inv. Co. v. St.

Joseph, 191 Mo. 459, 90 S. W. 763.. Opinion
evidence (as to value) though uncontradict-
ed, is not conclusive but only advisory, and
the issue Is for the jury. Pritchard V. Hook-
er, 114 Mo. App. 605, 90 S. W. 415.

3S. "Vyeight of expert evidence is for the"
jury; such evidence is not conclusive. King
V. Gilson, 191 Mo. 307, 90 S. W. 367. Re-
fusal to give cautionary Instruction as to
weight to be given expert testimony held
not error. Wood v. Los Angeles Traction
Co., 1 Cal. App. 474, 82 R 547. The weight
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tables are not conclusive on tlie issue of life expectancy." Admissions of a party

against his interest are not to be taken as conclusively true,*" the weight to be given

them depends upon their nature and the surrounding facts and circumstances.*'^

Where testimony taken on former .trials is used by both parties, it is entitled to the

same weight as though the witnesses were present and testified in court.*^

The positive testimony of an unimpeached, uncontradicted witness, cannot be

arbitrarily disregarded, though the witness is a party,** but the testimony of a party

need not be accepted as true, though uncontradicted, if it is inherently improbable"

or is uncorroborated," and testimony inherently improbable need not be accepted

though uncorroborated.** A party is concluded by adverse testimony of his own
witness only where the matter brought .out is collateral to the issue.*' The im-

of the opinion of an Intimate acquaintance
on the mental capacity of a persop (B. & C.

Comp. § 718, subd. 10) is for the court or
jury, considering wliether the facts testified

to by the witness giving the opinion justifies

the same. Lassas v. McCarty [Or.] 84 P.

76. In will contest, physicians testified that
testatrix at time of executing a codicil to

her will, was suffering from a complication
of diseases which necessarily affected her
mind. It was held error to direct a verdict;

the jury should have been allowed to pass
on the issue of testamentary capacity. Byrne
V. Byrne, 109 App. Div. 476, 96 N. T. S. 375.

39. Under Revisal of 1905 § 1626, mortal-
ity tables are only prima facie evidence of

life expectancy, and an Instruction making
them conclusive was error. Sledge v. Wel-
don Lumber Co., 140 N. C. 459, 53 S. E. 295.

40. Admissions By a party In the course
of his testimony are binding upon him but
are not to be taken as conclusiyely true. Hous-
ton V. Chicago, etc., R. Co., 118 Mo. App. 464,

94 S. W. 560. Proof of an unqualified ad-
mission of a party against his interest is

not conclusive; if there is credible evidence
conflicting with the admission, the issue

may still go to the jury. Bruger v. Prince-

ton & St. M. Mut. Fire Ins. Co. [Wis.] 109

N. W. 95. Instruction that admissions of a

party against interest "must be taken as

true" was properly modified to the effect

that such admissions would be "presumed to

be true." McCaffery v. St. Louis & M. R. Co.,

192 Mo. 144. 90 S. W. 816.
^

41. Declaration which was ambiguous and
equivocal held without weight as evidence.

Keystone JVIills Co. v. Peach River Lumber
Co. [Tex. Civ. App.] 96 S. W. 64. Effect of

admission In letter written by attorney for

party was for jury. Kabat v. Moore [Or.]

85 P. 506. Evidence of verbal admission

should be received with caution, especially

where witnesses testify long after and there

was no reason why the words should be
remembered particularly. Ladd v. Lookout
Distilling Co. [Ala.] 40 So. 610. Verbal ad-

missions are the weakest kind of evidence,

especially where the exact language cannot

be given and where the purpose is to eke

out a written contract or to put a partlcu-

lalr interpretation upon such contract. Des
AUemands Lumber Co. v. Morgan City Tim-
ber Co. [La.] 41 So. 332. Where admissions

of a casual character were made to a wit-

ness who had no interest in them and no

reason why he should remember them, his

testimony concerning them after a long

Isipse of time and after the death of the

person making them should be received with
great caution. Russell v. Sharp, 192 Mo. 270,
91 S. W. 134.

42. Oarvik v. Burlington, etc., R. Co.
[Iowa] 108 N. W. 327.

43. Lewis V. New York City R. Co.i 99
N. Y. S. 462. The fact that a plaintiff's case
is supported solely by his own testimony
Is no reason why his testimony should be
rejected unless his testimony is Inherently
improbable or suspicious, or his veracity has
been impeached. Madden v. New York City
R. Co., 99 N. Y. S. 320; Kappes v. New York
City R. Co., a.9 N. Y. S. 322. Court held not
justified In wholly discrediting plaintiff's
testimony on an issue when slie was un-
contradicted and unimpeached, and her story
was not improbable. Rosseau v. Hallenbeck,
97 N. Y. S. 394.

44. statement of Interested party that he
purchased before maturity, without notice
and for value, rejected where it did not ap-
pear credible in view of all the circum-
stances. Keene v. Behan, 40 Wash. 505, 82
P. 884. Where plaintiff's own testimony
showed that an injury could not have caus-
ed the death for w^hlch action was brought,
the testimony of a witness that such injury
did cause the death was insufficient. De-
Maet v. Fidelity Storage, Packing & Moving
Co. [Mo. App.] 96 S. W. 1045.

45. Delay in bringing action and iriade-
quacy of testimony of amount of damages
for injury held to justify a -judgment in
defendant's favor, plaintiff being uncorrobo-
rated. Hartman v. Interurban St. R. Co.,
88 N. Y. S. 352. Where plaintiff is uncor-
roborated and is opposed by three witnesses,
two of whom are disinterested, a verdict
for him cannot stand. Feuer v. Brooklyn,
etc., R. Co., 49 Misc. 629, 97 N. Y. S. 293.

46. Even where a witness has sworn pos-
itively to an alleged fact, the court may
for good and sufficient reasons, refuse to
credit his testimony. Alexander v. Black-
man, 25 App. D. C. 541. The inherent prob-
ability or improbability of such fact is to
be tested by the unquestioned circumstances
surrounding the main transaction or occur-
rence as weT.l as by the ordinary laws gov-
erning human conduct. Id.

47. Where plaintiff called defendant's
husband to prove the husband's authority
to sign a contract for defendant, plaintiff

was not bound by.husband's testimony that
wife said he should not sign such contract.
Plaintiff may prove the agency by other
competent evidence. Alcolm Co. v. Brenack,
98 N. Y. S. 199, rvg. 96 N. Y. S. 1055. A
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peachment of one witness does not affect the weight or credibility of the testimony

of other witnesses.**

Where evidence introduced is competent only for a certain purpose, its pro-

bative effect should be limited by a proper instruction by the court.^ Evidence

competent only to impeach a witness cannot be considered as independent evidence

on other issues.^" But the probative effect of evidence cannot be limited by state-

ments as to the purpose in introducing it.^^ Parties may by stipulation, by silent

acquiescence, or by failure to except to admitting rulings, waive objections to inad-

missible evidence.^^ Evidence thus received may establish the fact in controversy

as conclusively as the best evidence, regularly procured."^ Evidence erroneously

adinitted over objection cannot be disregarded as inadmissible on grounds not

urged."

The quantum of proof required to prove particular facts is treated in titles

dealing with the subject or issue to which the evidence is addressed; but a few il-

lustrative holdings are given in the note.^° One who relies on a lost deed must

establish its execution, contents, and loss, by clear and convincing evidence.,^"

BxAiiiNATiON Befoke Teial, sbb latest topical index.

EXAMINATIOIV OP WITNESSES.

§ 1. General Rnlesi of Examination (1389).
The Propriety of CaUing- an Interpreter
(1600). Leading Questions (1600). Respon-
siveness (1602). Refreshing Memory (1602).

§ 3, Croiss-examlnatlon (1804). Limita-
tion to Scope of Direct Examination (1605).

Limitation to Issues (1607). Exaraination
Going- to Credibility of Witness (160S).

§ 3. Redirect Examination (ICIO).
§ 4, RecalHngr Witness for Further Ex-

amination (1612)

.

Scope of article.—This article treats generally of the rules governing the ex-

amination of witnesses, except. those peculiarly applicable to the examination of ex-

party is not conclusively bound by the tes-

timony of one of his witnesses whose testl-

m.ony is opposed to that of himself and other

witnesses. Dlnsmore v. St. Louis, 192 Mo.

255, 91 S: W. 95. Plaintiff held not conclud-

ed by testimony of adverse pnrty on a ma-
terial 'fact. Manhattan Leasing Co. v. Weill,

98 N. Y. S. 686.

48. Korter v. Gulf, etc., R. Co. [Miss.]

40 So. 258.

49. Evidence of threats should have been

limited to proof of state of mind of wife

while executing note, being incompetent on

issue whether husband made them. Ditto

V. Slaughter [Ky.] 92 S. W. 2.

.50. Evidence of contradictory and cor-

roboratory statements of a witness sought to

be impeached, can be considered only on the

issue of the credibility of the witness, and
not on other issues in the case. Hicks v.

State, 165 Ind. 410, 75 -N. B. 641. Evidence
Introduced for impeaching purposes can be
considered only for such purposes. Franklin
V. State [Tex. Cr. App.] 13 Tex. Ct. Rep.

641, 88 S. W. 357. Under the rule that a
party may contradict a witness called by
hlra by other evidence or by showing that

at other times he made statements incon-

sistent with his testimony, such inconsistent

statements merely discredit the witness and

do not have the effect of independent evi-

dence Donaldson v. New York, etc., R. Co.,

188 Mass. 484, 74 N. B. 915.

51 Board of Sup'rs of Macomb County v.

Lovejoy [Mich.] 13 Det. Leg. N. 51, 107 N.
W. 276.

52. Objections that evidence is not the
best, or that it was not properly taken, or
other objections, may be thus waived. Paine
V. Willson [C. C. A.] 146 F. 488.

53. Paine v. Willson [C. C. A.] 146 F.
488. Instruction excluding from jury facts
proved without objection held erroneous.
Geringer v. Novak, 117 111. App. 160. Incom-
petc^nt evidence has probative force when
received without objection. Metropolitan
Music Co. V. Shirley [Minn.] 108 N. W. 271;
Lindquist v. Dickson [Minn.] 107 N. W. 958;
Bhrllch v. Weber, 114 Tenn. 711, 88 S. W.
188. Where evidence offered was not tlie

best, but was received without objection,
it was held sufficient to support claim in
issue. Dorals v. Doll [Mont.] 83 P. 884.

Where hearsay evidence was introduced
without objection, but later a motion to
strike it was made, which the trial court
overruled, the evidence was treated as
though in the case without objection and
given probative weight. McWllliams v.

Lake Shore, etc., R. Co. [Mich.] 13 Det. Leg.
N. 722, 109 N. W. 272.

54. Bwald v. Poates, 107 App. Dlv. 242,
94 N. Y. S. 1106.

55. Possession of real estate is some evi-
dence of title, but is not alone sufficient to
establish a freehold estate. Swlhart v. H.an-
sen [Neb.] 107 N. W. 862.

SO. Lloyd V. Simons [Minn.] 105 N. W. 902.
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perts, which are treated in the preceding article." Matters pertaining to the im-
peachment of witnesses, and the privileges of witnesses," and general questions of
trial procedure, such as the exclusion of witnesses from the court room,^» and the
proper manner of raising objections,"" are elsewhere discussed.

§ 1. General rules of examination."—The manner of examining witnesses
IS a matter resting largely in the discretion of the trial court, though controlled by
certain well settled general rules.°^ It is proper for the trial court to examine
witnesses, when this course is deemed necessary to elicit the truth, but this right
should be carefully exercised so as not to indicate, directly or. indirectly, any opin-
ion on the merits or any bias in favor of either party.'' If a witness is guilty of
improper conduct while on the stand, it is proper for the court to admonish the

M'itness to conduct himself in a proper manner and to adjudge him guilty of con-

tempt if he does not heed the directions given him."* It is improper for the trial

judge to interrupt repeatedly or unnecessarily while a witness is being examined,""

but to assist an embarrassed witness, by suggesting the meaning of the question, is

not improper."" Where there are several counsel the court may limit to, one coun-

sel the examination of each witness."' Needless repetition,"' or a prolonged and

useless examination,"' may be prevented in the discretion of the court. It is im-

proper for counsel to try to get before ,the jury, by indirect means, matters which

have been excluded by the court.'"

Questions put to witnesses should not be argumentative in form,'^ and should

67. See Evidence, 7 C. L. 1511.

58. See Witnesses, 6 C. L. 1975.

59. See Trial, 6 C. L. 1731.

60. See Saving Questions for Review, 6

C. L. 13S5.
61. See 5 C. L. 1371.

62. See cases in notes following.

63. Kemp v. State [Wis.7 108 N. W. 46;

State V. Hazlett [N. D.] 105 N. W. 617. Held
not error for court to question witness,

where court was careful not to intimate any
opinion or prejudice the jury. People v.

Dinser, 49 Misc. 82, 98 N. T. S. 314. A trial

court may properly question witnesses in

order to elicit the truth, provided no opin-

ion is disclosed on the merits. Miller v. Ter-

ritory, 15 Old. 422, 85 P. 239. Cross-examina-

tion by judge held error because intimating

an opinion on the defense of insanity. O'Shea

V. People, 218 111. 352, 75 N. B. 981.

04. A witness in a criminal prosecution

refused to answer questions, and continued

to watch the defendant for signals instead

of looking at the jury as directed by the

court. It was held not error for the trial

judge to admonish the witness to answer

and stop watching defendant, and to inquire

if he was afraid, and to finally adjudge l.im

guilty of contempt and sentence him to im-

prisonment, the latter being done in pres-

ence of the jury. State v. Dalton [Vfash.]

86 P. 590.

«5. Misconduct warranting new trial held

to be shown, where trial judge unnecessarily

and repeatedly interrupted the cross-exam-

ination of the state's witnesses by questions

and remarks which hindered effective cross-

examination and tended to create the im-

pression that the trial judge was convinced

of the truthfulness of such witness and the

merits of the state's case. State v. Hazlett

rN D.l 105 N. W. 617.

S8. Remark of court to witness held not
erroneous as rescuing witness from a di-
lemma and showing ill will toward defend-
ant. Boles V. People [Colo.] 86 P. 1030.

67. The matter is one pertaining to tlie

police of the court. State v. Nugent, 116
La. 99, 40 So. 581.

68. No abuse of discretion in refusing
to allow repetition of question to witness.
Nashville, etc., R. Co. v. Moore [Ala.] 41 So.
984. Where one witness had testified to tlie

efCe.;;t of maintaining a railway on a street
on the business done on that street, it was
error to exclude, as repetition, testimony of
another witness to the same facts. Cotton
V. Boston El. R. Co., 191 Mass. 103, 77 N. E.
698.

«T9. The trial judge has to a reasonable
extent, at least, the sound discretion to put
a stop to prolonged and useless examination
of a witness. State v. Rodriguez, 115 La.
1004, 40 So. 438.

70. After ruling by court that certain
matter was inadmissible it was improper for
counsel to try to get it before the jury by
suggestive questions. Chicago & S. L. R.
Co. V. Mines [111.] 77 N. E. 898. It is not
proper for counsel, in propounding to wit-
nesses questions, to include therein and as-
sume as facts, matters which the court lias

already excluded, and though the court ex-
cluded the answers to such questions, the
counsel should not be allowed to reiterate
the same. Chicago & S. L. R. Co. v. Kline,
220 111. 334, 77 N. E. 229.

71. Where answer of witness to que.?-
tion as to effect of riding bicycle over a de-
pression in a walk was argumentative, show-
ing under what conditions it could be safely
done, It was argumentative and improper.
Lee v. Salt Lake City [Utah] 83 P. 562. A
question to an executor, in a suit by him
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not assume as true facts in issue." They should be clear/' specific, and certain.''*
A question to a witness called in rebuttal which does not call the witness' atten-
tion to some particular statement or fact and demand a denial or explanation there-
of is improper in form." Where it is sought to show that a witness has made
statements out of court inconsistent with his testimony, the statement supposed to
have been made, and to which his attention has been called, should be incorporated
in the impeaching question so that the question can be answered yes or no by the
impeaching witness.'" When an objection is raised to testimony being given in
narrative form, counsel has the right to have testimony' elicited by question and
answer, in order that objections may be raised and improper matter excluded.'' It

has been held proper to allow a witness to illustrate the state's theory on a par-

ticular issue in a criminal prosecution."

The propriety of coiling an interpreter,'"' and the fitness of the person so called,

are matters for the trial court,*" when statutory requirements have been met.*^ It

has been held proper to take the testimony of a deaf mute through an interpreter

by signs.'^ A witness may properly be allowed to explain a word used by him in

his testimony.*'

Leading questions.^*—In general, leading questions, that is, those which sug-

gest a desired answer, are improper on direct examination, but the matter is one

resting in the trial court's discretion,*' and' a ruling will not be interfered with on

appeal, unless an abuse of discretion is made to appear.** Whether a question is

leading, or, if leading, is objectionable, depends largely upon the circumstances

on a note payable to testator, -whether he

could And anything constituting a payment
for certain bonds, unless such bonds were
received In payment of the note, was not

argumentative. Stone v. Stone, 191 Mass.

371, 77 N. E. 845. „_ ^„
72. Nelson V. Hunter, 140 N. C. 598, 53

Q "pt 439
73.' Hypothetical question held Improper

because Involved, obscure, suggestive and

leading. Chicago City R. Co. v. Sugar, 117

111. App. 578.

74. A question so general that irrele-

vant evidence vfould be responsive to it Is

properly excluded. Parham v. State [Ala.]

42 So. 1. Question, "Were you Insolvent at

the time?" not specifying any ti,me or

transaction in particular, held too indefinite.

Crew V. Heard [Ala.] 40 So. 337. In an ac-

tion by a v/ife for alienation of her hus-

band's affections, a question to plaintiff, on

her cross-examination, to "state some other

things you talked about after you were mar-
ried that happened to you while you were
single," was too general and indefinite.

Hardwlck v. Hardwick [Iowa] 106 N. "W.

639. A question whether witness has ever

been "arrested and convicted" of a certain

crime, held not objectionable as containing
reference to two facts, only one of which
could be shown. Koch v. State, 126 Wis. 470,

106 N. W. 531. Statements madeln negotia-
tions for compromise being Incompetent, a

question which left the witness to decide
whether such statements or other matter
was called for, ' was properly excluded. St.

Loula etc., R. Co. v. Continental Brick Co.

[Mo.] 96 S. W. 1011.

75. Kinney v. Brotherhood of American
Teomen [N. D.] 106 N. W. 44.

76. Haddix v. State [Neb.] 107 N. W. 781.

77. Altkrug V. Horowitz, 97 N. T. S. 716.

78. Held not Improper to allow witness
to put on vest worn by deceased on night
of hia death to illustrate state's theory.
Turner v. Com. [Ky.] 89 S. W. 482.

79. See 5 C. L. 1372, n. 21.

80. Use of Indian interpreter where wit-
ness was an Indian and did not understand
English thoroughly, but knew a little Span-
ish, held proper. People v. Salas [Cal. App.]
84 P. 295.

81. Code Civ. Proo. § 1884, permits use of
interpreter who la a resident of the county.
People V. Salas [Cal. App.] 84 P. 295.

82. Dobbins v. Little Rock R. & Bleo.
Co. [Ark.] 96 S. W. 794.

83. Proper to allow witness to explain
sense in which he used word "indecent," in
describing a testator's habits. Swygart v.

Wlllard [Ind.] 76 N. E. 755. Proper for ex-
pert to explain meaning of w^ord "mono-
mania" used by him. Id.

84. See 5 C. L. 1372.
85. State v. Johnson [N. J. Law] 63 A. 12;

State V. Drake, 128 Iowa, 539, 105 N. W. 54;
State V. Woodward, 191 Mo. 617, 90 S. W. 90;
People V. Weber [Cal.] 86 P. 671. The right
of a trial court. In, Its discretion, to allow
leading questions to be put to a witness and
to decide whether a question is leading, is

universally admitted. The court may in its

discretion strike out an answer, though no
objection was made to the question before
it was answered. Luckenbach v. Solple, 72
N. J. Law, 476, 63 A. 244.

8«. Teston v. State [Fla.], 39 So. 787; State
V. Hazlett [N. D.] 105 N. W. 617; Magulra
v. People, 219 111. 16, 76 N. E. 67; McBride v.
Georgia R. & Eleo. Co., 125 Ga. 515, 54 S. E.
674; Caldwell v. Atlantic Coast Line R. Co.
[S. C] 55 S. E. 131; State v. Bateman [Mo.]
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a,ttending the examination of the witness." Where a witness is hostile or un-
willing,** or is lacking in intelligence and cannot comprehend the questions pro-

pounded,** it is not error to allow leading questions to be asked, and such questions

are also proper to refresh or aid the recollection of a witness whose memory has

failed him.»»

94 S. W. 84a. Where an adverse party if

called as a witness, It Is -within the courtV
discretion to refuse to allow counsel for tlif

party called to ask him leading questions or
the cross-examination. Lauchheimer v. Ja-
cobs [Ga.] 55 S. E. 55. That leading ques-
tions were permitted is no ground for re-
versal where no prejudice is shown as a re-
sult. Leek v. People, 118 111. App. 514.

87. Hclil lending and objectionable. Hein-
rich V. Heinrich [Cal. App.] 84 P. 326
Question whether headlight on engine wap
regulation or another kind. Chicago City
R. Co. V. Shaw, 220 lU. 532, 77 N. B. 139
Where witness said he was not familiar with
value of land, but thought it might be worth
$115 an acre, a question, "Wouldn't it be
worth more than that upon, the market?"
was leading and improper. Prather v. Chi-
cago Southern R. Co. [111.] 77 N. E. 430.

Where negligence charged consisted in feed-
ing materials of improper size into a blast
furnace, a question "Don't you Itnow with
the utmost care they slip in?" was leading.
Williamson Iron Co. v. McQueen [Ala.] 40

So. 306. In an action to recover overcharges,
the following was held an imoroper and
leading question: "Has the traffic increased
on the' Southern Railway since 1899, and
was not the traffic greater since 1899 than
It was for two years prior thereto?',' Anniston
Mfg. Co. V. Southern R. Co, [Ala.] 40 So.

965. A question "whether or not" an in-

sured party told an agent taking proofs as
to loss that an inventory required to be kept
in an iron safe "had been lost in the Are"
held leading. Continental Ins. Co. v. Cum-
mings [Tex. Civ. App.] 16 Tex. Ct. Rep. 279,

95 S. W. 48. Where a witness testified that
an insurance agent was satisfied with the

-.examination of books after the fire, a ques-
tion. "He said he was satisfied?" was held
leading. Id. Where it appeared that prose-
utrix in rape case, who was 16 years old,

was a willing witness, but that nearly all

her testimony was elicited by leading ques-
tions, an abuse of discretion, calling for new
trial, was ,shown. State v. Hazlett [N. D.]

105 N. W. 617. Where witness tor people
has identified accused, it is improper for

counsel for state to' seek to strengthen the
!/3entifying testimony by asking leading
questions. Briggs v. People, 219 111. 330, 76

N. B. 499.
Held not objectionable: Question, "Did

defendant stoop as he came along the fence
with the gun in his hand?" held not to sug-
gest an affirmative answer; if leading it

was not reversible error to allow it. Moore
v. State [Tex. Cr. App.] 96 S. W. 321. Held
not leading: "State whether or not the cor-

ner of the east end of said line was a hick-
ory corner, and state whether or not said

hickory -viras recognized by all the adjoining
owners as the correct corner." Hix v. Gulley,

124 Ga. 547, 52 S. B. 890. Witness having
testified that at time of offense defendant]

7 Curr. L.—101.

"took a notion to go away," a question "Tou
ay oh Monday he said he had to go away?"
vas not objectionable as leading or as as-
suming facts the witness had not testified to.

Bolton V. State [Ala.]- 40 So. 409. In action
"or injuries from being scalded by steam
°rom a locomotive, a question whether
Ueam from a blow-off could burn or scald
a person 15 or 18 feet away was held not
leading. Gulf, etc., R. Co. v. Tullis [Tex.
Civ. App.] 14 Tex. Ct. Rep. 478, 91 S. W.
317. Question, "Did L,. tell you what to tes-
l.ify?" held not leading or suggestive. Coons
V. State [Tex. Cr. App.] 15 Tex. Ct. Rep. 319,
91 S. W.- 1085. Where question asked if

witness had told an agent to be on hand
to thresh grain, ,and- the answer was that
he had told agent that he had engagements
at the place in question and was to be there
It a certain time to commence work, there
was no reversible error, conceding question
to be a leading one. ' Chicago, etc., R. Co. v.

Calvert [Tex. Civ. App.] 14 Tex. Ct. Rep. 642,
91 S. W. 825.

88. Leading questions may be permitted
in case the witness is un-willing to testify.
State V. Dalton [Wash.] 86 P. 590. State
may ask leading questions of one of its wit-
nesses who proves to be unwilling to testi-
fy freely. Burch v. State [Tex. Cr. App.]
14 Tex. Ct. Rep. 265, 90 S. W. 168. It is for
court to determine whether witnesses are
unwilling, so as to render leading questions
proper. State v. Cambron [S. D.] '105 N. W^.
241. Not improper to permit leading ques-
tions where witness called is unfriendly or
where his statements on the stand differ
from his statement previously made to coun-
sel. Chicago & A. R. Co. v. Walker, 118 111.

App. 397.

80. There is no abuse of discretion in al-
lowing leading questions to a feeble or sim-
ple minded witness. State v. Simes [Idaho]
85 P. 914. Where witnesses are young or
inexperienced, or laboring under evident
timidity or embarrassment, or are appar-
ently lacking in intelligent comprehension
of, the questions propounded, or are unwill-
ing or evasive, leading questions are pro'3-
er. State v. Drake, 128 Iowa, 639, 105 N. W.
E4.

90. Allowance of leading questions held
not an abuse of discretion where witness
was old and his memory appeared not to be
good. Gray v. Kelley, 190 Mass. 1<!4. 76 N.
E. 724. Allowance of leading questions not
an abuse of discretion where recollection of
witnesses was poor. Stark v. Burke [Iowa]
109 N. W. 206. Discretion of court not
abused by permitting counsel to lead and
refresh memory of unwilling witness as to
former testimony. Hacljney v. Raymond
Bros. Clark Co. [Neb.] 106 N. W; 1016.

Where defendant failed to produce a lott.-r

after notice, and in testifying in regard
thereto, defendant's recollection failpd him,
leading questions, calling his attention to
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Responsiveness.^^—VoluntaTj statements of tlie witness, not responsive to the

question, should be strieken^^ upon motion for such relief."' The objection that an

answer is not responsive is one to be made by the party questioning the witness and

not by his antagonist;" if th« answer is competent and material, the examining

party has the right to take and retain it if he so desires."'

Refreshing memory.'"—For the purpose of refreshing his memory, a witness

may consult any memorandum made at or near the time of a transaction or oc-

currence, whether made by himself or another," when the recitals of the memoran-

dum are shown to be correct .either by testimony of the witness or the person who

made it.»« It must appear, however, that when the memorj- of the witness is so

Sreshed, he testifies to the facts as being within his own knowledge.- A mem-

oertain matters, should have
''^^"/""ffe

De Kremen v. Clothier, 109 App. Div. 481, 96

N. T. S. 525.

91. See 5 C. L. 1375.
rn n SR P

02 In re Dolbeer's Estate [Cal.] 8 b f.

695. Nonresponsive answer properly stncK-

en. Nixon v. Goodwin [Cal. App.] 85 P.

169: De Coster v. Herzog Co., ^^^N. Y. b.

295 That witness always stopped his car

before eoins down a certain hill is not re-

sponslvfto^a question whether there was a

rule or custom of stopping cars at a cer-

tain point. Sloss-SheiBeld Steel & Iron Co^

V Sniith [Ala.] 40 So. 91. In trespass for

thSns goods, a d«f«"/^"\rr„f^ot the
state circumstances under whicl^^h^ got the

"stuff." An answer that he told a certain

person to collect a debt secured by the

property taken and to get possession of tlie

property by legal proceedings was not re-

sponsive and was properly stricken^ Gilli-

land V Martin [Ala.] 42 So. 7. On an 'ssue

as to tha knowledge of ownership of cer-

tain property a witness should not be per-

mit"ted t^'Jtate his ^-^^^r'^^J^^.l^flZt
to a nroper question as to geneial reputa

«on r^the ^community as to °-n-ship.

Continental Ins. Go. v. Cu-nmings [Tex. Civ.

^^0^3.^ ^4h?re-a';\^s^er"il'n^\ rel^o^ive to

thA Question the remedy is by motion to

sWke out'and reject the a"swer_ Diamond

Block Coal Co. v. Cuthbertson [Ind.] 75 N.

\iri5. In re Dunahugh's Will [Iowa]

107 'n. W. 925.

If I'eer'v*'- New York City B. Co., 99 N.

V ^' 483 Any writing may be used to re-

J' ; At memory of a witness who, after

rd^a^^r^lla;atvpew.ttenli^^^^^^^^^^^

nonld"bT"u ed by I witnel? who testified

f?om present recollection. Ward v Morr

ir-^n^esHrfp^S- ^aYi^wtd--^o^le|eTh

wtffl nroper to permit witness for plaintiff
H»ld proper J private memorandum

rnok^made by him in ^course of his duties

f ordTr tP refresh memory as to time of

completing' work,
condition of weather, etc.

Fitzgerald v. Benner, 219 111. 485, 76 N. B.

709. Where a justice of the peace, at the

time he wrote a note and mortgage, also

prepared a memorandum which was signed

by the mortgagor, showing that mortgagee

was to distribute certain sums after the

mortgagor's death and keep the balance, the

memorandum was properly used by the ot-

iioer to refresh his memory while testitying

to the transaction. McCourt v. Peppard, 126

Wis. 326, 105 N. W. 809.

98. Proper to allow salesman to refresh

his memory from entries in books of ac-

count shown by testimony of bookkeeper to

be correct. International & G. N. R. Co y.

Startz [Tex. Civ. App.] 15 Tex. Ct Rep. 384,

94 S W 207. Where weights of hogs were

entered 'on check stubs when sales were

made, and then entered in books, the mem-
orandum books were competent ipJJ^^ftVl'
ing- the memory of a witness without pro-

duction of the check stubs, when shown to be

correct. San Antonio & A. P. B.. Co. v.

Turner [Tex. Civ. App.] 15 Tex. Ct. Kep.

457 94 S W 214. Witness may use a copy

which he has compared and swears is iden-

tical with the original of a memorandum
made under his direction when the facts

were fresh in his mind, and which he knows

states the facts correctly. People v. Brown

[Cal App.] 84 P. 670. It Is proper to allow

a witness to refresh his memory froni a

memorandum made under hiS direction when

the facts were fresh in his recoUection and

he knew that the facts were correctly stated

therein Code Civ. Proc. § 2047. Id.

IS! Geer v. New York City R. Co. 99 N.

Y S 483 Manager of branch bucket shop

sought to recover, under statute, money paid

on speculative deals made through main

office Memoranda made by his clerk were

infomnetent to refresh his memory as a

witnTs^s Where he could not recollect even

after using them, whether he actually paid

the money or gave his employer credit for

it and where he himself did not make or

verify the memoranda McCarthy v. Mean-

ev 183 N. Y. 190, 76 N. E. 36. Error to al-

low witness to testify from a letter relat-

ne t^ price of oil when he had no person-

L"l^no^Iedge of the price and the etter

was not competent evidence of it. Kentucky

Refining Co. v. Conner [Ala.] 39 So. 728.

rAst of articles on farm made up by stran-

4r to the action under circumstances not

Ihown, held not proper basis for list made

by plaintiff; hence plaintiffs list was hear-
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OTandum made by another, reciting facts of whicli the witness had no personal
knowledge at the time, is incompetent.^ By some courts it is held that a witness
may not use a memorandum unless, after using it, he can testify from present recol-
lection of the facts ;2 by others, it is held that where the witness swears 'positively
that the memorandum or entry was made at the time according to the true facts,

he may testify therefrom though the facts are not in his pre&ent remembrance.' It
has been held proper to allow a witness to refresh his memory from books of ac-

count,* from newspaper items/ from a complaint sworn to by the witness," from a
bill of particulars,' and from the return to a search warrant made by the witness.'

Generally, it is not essential that a memorandum used by a witness to refresh his

memory should be introduced in evidence ;" but it is held that a writing which fails

to refresh the memory of a witness, but which he knows to be a correct transcript

of a fact known to him when the writing was made, and since forgotten, is an es-

sential part of his testimony,^" and when oral testimony in proof of such fact is offer-

ed, the adverse party may require production of the writing.^^

say and could not b* used by him to re-
fresh his memory while on the stand. Dry-

, den V. Barnes, 101 Md. 346, 61 A. 342.
1. Where a memorandum was a copy of

books of account and witness said he had
no lino"wledgre of the facts, independent of
the boolts, the memorandum was incom-
petent to refresh his memory. Jones v.

State [Ala.] 41 So. 299.
2. If a witness, after refreshing his mem-

ory by an examination of his books as to a
transaction made by himself, finally testi-

fies from his recollection tiius refreshed,
such testimony is- admissible. Johnson v.

State, 125 Ga. 243, 54 S. E. 184.

3. Where physician testified that applica-
tion for insurance filled out by him did not
refresh his recollection, but said that he
knew at the time that the statements there-
in made by him were true, it was error
to refuse to allow him to testify from the
written application, though the writing it-

seif was inadmissible. Holden v. Prudential
Life Ins. Co., 191 Mass. 153, 77 N. E. 309.
When a witness testifies to making a record
at tlie time of the transaction, and that he
;would not have made it if it had_ not been
true, this is a sufficient basis for him to tes-
tify as to the facts as they appear in liis

record, though he may not be able to recall
these facts to his memory. Franklin v. At-
lanta & C. Air, Line R. Co. [S. C] 54 S. E.
578. Where It is claimed a witness, who
testified before a grand jury, changed his
te.stimony on the trial, an official court
stenographer, who took his testimony before
the grand jury in shorthand, may, as Im-
peaching such witness, read his notes in

evidence to the jury, if he remembers and
can testify that at the time it was correct-
ly taken, and that the notes contain all the
evidence of the witness on the question at
variance, although at the time he is called
to testify he has no Independent recollec-
tion of his testimony. Baum v. State of

Ohio, 6 Ohio C. C. (N. S.) 515.

4. Held proper to permit express agent
to refer to his books to refresh his mem-
ory. Cantwell v. State [Tex. Cr, App.] 85

S. W. 19. Agent of railroad who received
waybills and entered them in a book of

original entry was properly allowed to tes-
tify from such book. Walker v. State [Tex.
Cr. App.] 16 Tex. Ct. Rep. 216, 94 S. W. 230.
Ledger entries, posted at close of calendar
month, examined by witness at or near the
time of entry, and known by him then to bei

correct, competent for use in refreshing his
memory. Grunberg v. U. S. [C. C. A.] 145
F. 81. In prosecution for embezzlement, the
bookkeeper of defendant's employer could
refresh his memory by reading le.ad pencil
entries made by him in a ledger and show-
ing amounts due from customers from whom
lefendant had made collections which it was
alleged he had failed to account for, where
the entries were made at the time a state-
ment of such amounts was given by the
bookkeeper to defendant. O'Brien v. XT. S.,

27 App. D. C. 263.

5. Witnesses testifying to prior use of
alleged invention may properly refresh their
memories by news items in newspapers pub-
lished at the time. Bragg Mfg. Co. v. New
York, 141 F. 118.

e. A complaint sworn to by the witness
on the very day of the occurrence, concern-
ing which he desired to refresh his memory,
is within this rule. Geer v. New York City
R. Co., 99 N. Y. S. 483.

7. Proper to allow witness to refresh
memory by referring to bill of particulars.
Snyder v. Patton & Gibson Co. [Mich.] 12
Det. Leg. N. 1041, 106 N. W. 1106.

8. In prosecution under intoxicating liq-
uor laws, officer who made search of prem-
ises may refresh his memory by the return
to the search warrant and may be cross-ex-
amined from the warrant. State v. Costa, 78
Vt. 198, 62 A. 38.

9. Where suflicient foundation had been
laid for admission in evidence of books of
account, It was proper to allow witness to
refer to them and read from them to re-
fresh his memory, though the books were
not introduced in evidence. Moynahan v.

Perkins [Colo.] 85 P. 1132. Where a witness
refers to books or papers not in themselves
admissible as evidence, merely for the pur-
pose of refreshing his memory, it is not
necessary that such documents be produced
In court. Lowrle v. Taylor, 27 App. D. C.
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If is proper for counsel, when examining a witness, to call his attention to

previous testimony or statements to refresh his memory.^^ The testimony of a

witness upon the preliminary examination of one accused of crime may be used by

the witness upon the trial of Such 'accused person for the purpose of refreshing his

present recollection,^^ but when so used it is not admissible in evidence, and should

not be read to the witness in the presence of the Jury.'*

§ 2. Cross-examhiation}^—The manner and extent of the cross-examination

of witnesses is largely discretionary with the trial court.'"' It is proper for the

court to prevent needless repetition'^ or to limit the cross-examination when the

matters of inquiry have been fully developed and placed clearly before the jury.'*

A greater latitude is allowed in the cross-examination of a party who takes the

stand than in the case of an ordinary witness.'" In many states there are statutes

permifting the adverse party to be called for cross-examination.^" Such statutes

are remedial and are to be construed with reasonable liberality.^'

522. See, also, Curtis v. Bradley, 65 Confi.

99, 28 L. R. A. 145. 48 Am. St. Rep. 177; 1

TvMqmore, Bv. 5§ 749, 753, 754.

lO', 11. Ft. Worth & D. C. B. Co. v, Gar-
llngton [Tex. Civ. App.] 14 Tex. Ct. Rep. 741,

92 S. W. 270.

J2. Where a prosecuting v/itness attempt-
ed to shield accused, and said he did not

make a rertain statement before the jury,

it wag proper for counsel to rail witness'

attention to a previous contradictory state-

ment. McMahan v. State [Tex. Cr. App.]

96 S. W. 17. Held proper for prosecuting
attorney to refresh memory of witness, on
cross-examination, by calling attention to

a statement made before the grand jury.

McLin V. State [Tex. Cr. App.] 14 Tex. Ct.

Rep. 881, 90 S. W. 1107.

13, 14. State V. Legs [W. Va.] B3 S. E.

545.
15. See 5 C. L. 1375.

18. Extent of cross-examination largely

discretionary. American Woolen Co. v. Bos-

ton & M. R. Co., 190 Mass. 152, 76 N. B. 658;

Regester v. Regester [Md.] 64 A. 3?6;

Pchwoebol v. Fug-ina [N. D.] 104 N. W. 848:

Hill V. State [Ala.] 41 So. 621. Discretion

of trial court held not to have been abused by
allowing a long cross-examination, caused

in part by opposing counsel's objections.

Herbeck v. Germain [Mich.] 13 Det. Leg. N.

175, 107 N. W. 901. In cross-examination, an

adverse party is usually allowed great lati-

tude of inquiry, limited by the sound discre-

tion of the trial court. Birmingham R. &
Blec. Co, V. Ma?on [Ala.] 39 So. 590. Held not

an abuse of discretion to permit plaintiff's

memory to be exhausted on cross-examina-

tion in regard to what took place at an in-

terview where an agreement was signed.

Taylor v. Schofield, 191 Mass. 1, 77 N. B.

652. E.xtent of cross-examination on col-

lateral issues is largely discretionary with
trial court. Robinson v. Old. Colony St. R.

Co.. 189 Mass. 594, 76 N. B. 190. But contra-

dictory statement relating to material issue,

should be allowed to be proved. Id. .In

homicide where defendant's objection to the

admission of a conversation between him
and a witness was sustained and subsequent-

ly the witness v/as permitted to make the

bare statement that defendant told her he

killed deceased but not to repeat the conver-

sation, held, the refusal to permit defend-

ant to fully cross-examine the witness on the

statement was not error. Posey v. State,
86 Miss. 141, 38 So. 324.

17. Repetition of question on cross-exam-
ination properly disallowed. Southern R.
Co, v. Cothran [Ala.] 42 So. 100. Held im-
proper to allow repeated questions to ac-
cused why he did not leave the scene of the
trouble and go home. Carnes v. Com., 27 Ky.
L. R. 1205. 87 S. W. 1123.

18. Held proper to limit cross-examina-
tion along certain line, ground having been
sufflciently covered. Fitzgerald v. Benner,
219 111. 4<!5. 76 N. E. 709. When counsel
states that he does not expect to gain any-
thing by a cross-examination on which he is
about to enter, it is not error for the court
to refuse to let him cross-examine. I'nion
R. Co. V. Hunton, 114 Tenn. 609, 88 S. W.
182. Limitation of cross-examination as to
custom of propping up roofs in a mine held
proper. Tutwiler Coal. Coke & Iron Co. v.

Parrington [Ala.] 39 So. 898. Held proper
to limit cross-examination when matter of
Inquiry had been fully developed and elparly
placed before the jury. Richardson v. State
[Ark.] 96 S. W. 752. Where cross-examin-
ation was stated to be for the purpose of
showing the activity of a newspaper in aid-
ing in the arrest of defendant, and the
instrumentality of the paper was admitted,
it was proper to stop the cross-examination.
Boles V. People [Colo.] 86 P. 1030. Where
jurla-e permitted cross-examination of a "wit-

ness to last over an hour, and then inter-

rupted and allowed it to continue 10 min-
utes more, no abuse of discretion was
shown. State v. Foster [N. D,] 105 N. W.
93S. Direction by court to close a cross-
examination at a certain hour proper where
it had continued several hours, and many
improper questions were asked. Barnes v.

Squier [Mass.] 78 N. B. 731.

19. No abuse of discretion where plain-

tiff was allowed to prove, on cross-examin-
ation of defendant, a fact essrntial to his

case, which he had not proved in making
his case. Sohwoebel v. Fugina [N. D.l 104

N. W. 848. Cross-examination- of pliintiff

in personal injury action should .not be re-

stricted to his movements at the precise

time of the injury, but should be allowed to

include his movements a short time before

it. Chicaa-o City R. Co. v. Schaefer, 121

111. App. 334.

20. The right to call an adverse party
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When defendant in a criminal prosecution Ukes the stand in his own behalf
he may be cross-examined the same as any other wilness,''^ ^g^ j^jg credibility may
be impeached m the same manner.^^ A wide range of cross-examination is allowedm the case of a prosecuting witness" or a witness actively interested in the prose-
cution. ^'^ ^

_

Limitation to scope of direct examination.^^—The cross-examination shouldm general, be confined to the subject-matter of the examination in chief," but mat-

and cross-examine him being g-iven by V. S.
1246, it was not error to call defendant in
trespass for assault and examine liim as
first witness, whiere it did not appear that
plaintiff's only purpose was to discredit de-
fendant, or that plaintiff exceeded his statu-
tory right. Jennett v. Patten, 78 Vt. 69, 62
A. 33.

21. Under Minn. Gen. St. 1894. § 5639. pro-
viding- for the calling of the adverse party,
a master of a vessel Is the managing agent*
of the corporation owner in respect to his
duties and may be called under the provi-
sion for the calling of managing agents
when a corporation is the adverse party.
Davidson S. S. Co. v. U. S. [C. C. A.] 142 P.
315.

23. State V. Bufflngton, 71 Kan. 804, 81 P.
465. Accused who takes stand waives privi-
lege and may be cross-examined as to per-
tinent matter covered by his direct exam-
ination. Miller v. State [Ala.] 40 So. 342.
Held, proper in homicide case, to cross-ex-
amine accused as to his conduct at time of
shooting, and as to whether the clothes
offered on the trial as those worn at the
time had been offered at the preliminary ex-
amination. Barden v. St?te [Ala.] 40 So.
948. Held proper in homicide case to allow
cross-examination of accused to show his
movements after the crime tending to show
flight. Untreiner v. State [Ala.] 41 So. 285.

Accused, who testifies in his own behalf,
may be cross-examined as to matters ger-
mane to those brought out on his direct
examination. State v. Baiidoin, 115 La. 773,

40 So. 42. Where a defendant in a criminal
prosecution takes stand in his own behalf
he may be cross-examined regarding any
matter pertinent to" the issues, regardless of

scope of direct examination. Lawrence v.

State [Md.] 63 A. 96. On an issue

whether the facts amounted to larceny as
charged or false pretenses growing out of

negotiations by accused to purchase prop-
erty for prosecutrix, a question putting it

direct to prosecutrix whether she ' bought
from accused or the third person was proper
cros'3-examinati6n as tending to show
whether prosecutrix parted with her money
to accused or to the possession of accused
for the other. People v. Delbos, 146 Pal. 73*.

81 P. 131. An accused who takes the stand

waives his privilege and may be cross-ex-

amined as to circumstances connecting him
with the crime the same as any other wit-

ness. Sawyer v. U. S., 202 U. S. 150, 50 Law.
Ed. .

23. Proper to innuire of accused if he

had -not been previou.sly convicted of using

the mails to further a scheme to defraud.

Ball v. U. S. [C. C: A.] 147 F. 82. Previous

conviction of crime may be shown. Wil-

liams v. State [Miss.] 39 So. 1006. Proper

to show on cross-examination of acfused

that he had been convicted of a raisde-

1

meaner and sent to the workhouse. State
V. Earrington [Mo.] 95 S. W. 235. Where
accused takes stand in his own behalf
proof of conviction of other felonious crimes
incompetent on his cross-examination to
impeach him. State v. Lawrence [Nev.] 82
P. 614. Accused may be asked if he had
ever been imprisoned for. forgery, since Civ.
Code Prac. § 597, permits conviction of fel-
ony to be shown on issue of credibility.
Henderson v. Com. [Ky.] 91 S. W. 1141. An
accused may be cross-examined as any other
witness, but cannot be examined as to in-
dependent offenses and then contradicted.
Nickolizack v. State [Neb.] 105 N. W. 895.

See, also, post. Examination Going to
Credibility of Witness.

24. Ample latitude should be allowed In
cross-examination of prosecutrix in r?Tie
case, where the case depends almost wholly
on her testimony. State v. Hazlett [N. D.]
105 N. W. 617. Held error to restrict cross-
examination in such case. Id.

25. Where it appeared that a witness for
the state had been active in aiding- the pros-
ecution and in getting evidence against de-
fendant, a wide range of cross-fexamination
was proper. State v. Griffln [Wasli.] 86 P.
951.

2«. See 5 C. L. 1376.
27. Citi-en's Bank v. Emley [Neb.] 107 N.

W. 1014: Staunton Coal Co. v. Bub. 218 111.

125, 75 N. E. 770. Questions not calling for
matters brought out on direct are properly
excluded. Hurrle Glass Co. v. Hooker Co.,
120 111. App. 433. Facts not inquired into
on direct examination, and which go to
make an affirmative defense cannot be
shown on cross-examination of a witness
for plaintiff. Meyer v. Johnson, 122 111. App.
87. Witness who testified only as to price
paid for land could not be cross-examined
as to person from whom - he purchased.
Buchanan v. Randall [S. D.] 109 N. W. 513.

Where witnesses were reserved for rebuttal
it wag error to permit a cross-examination
of them covering the whole case. Walton
V. State [Miss.] 39 So. 689. An enerineer

called by plaintiff on the sole question- of

speed cannot on cross-examination testify as
to the giving of signals. Cl-^rke Co. v. Jl^i\-

road Co., 27 Pa. Super. Ct. 251. No mention
of testimony of a witness on a former trial

having been made on the direct e-'amina-

tion, it was proper to exclude such testi-

mony on cross-examination. Baltimore &
O. R. Co. V. Deck, 102 Md. 669, 62 A. 958.

Where witness was asked to state what
testatrix said to him on certain sub.iecf, he
could not be asked to give what she faid

on other subiects on the cross-exam,ination.

Compher v. Browning, 219 "ill. 429, 76 N. E.

678. In suit to recover contract price for

work, where direct examination of witness

did riot cover cost of doing work, it was
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ters perHnent to and growing out of or clearly connected with matters brought out
on the examination in chief are competent.^' Where a matter has been partially

proper to exclude such matter on cross-ex-
amination. Streator Indepenc^ent Tel. Co. v.
Continental Tel. Const. Co., 217 111. 577, 75
N. E. 546. Where direct examination of wit-
ness covered only value of property to be
taken, and the value to it of an improve-
ment, a question on cross-examination as
to the benefit which the city would derive
was properly overruled. Sheedy v. Chicago
[111.] 77 N. E. 539. Where witness testi-
fied on direct examination concerning: a cer-
tain well on land in issue, cross-examina-
tion as to other places similar to that where
well was located was properly excluded.
Chicago, etc., R. Co. v. Kelly CIH.] 77 N. E.
916. In prosecution' for sale of liquor, cross-
examination as to settlement of civil suit for
damag-es was improper when (Jefendant had
not testified in regard thereto on his direct
examination. State v. Campbell, 129 Iowa,
164, 105 N. W. 395. Where witness testi-
fied to Identity of defendant, according to
description given him by decedent, it was
not proper to attempt on the cross-examina-
tion to show that another person, first arrest-
ed for the crime, ansTvered to the description
given by decedent. People v. Gray, 148 Cal.
507, 83 P. 707. Where direct examination
was confined to declarations of defendant in
the witness' presence, a question calling for
witness' opinion of defendant's guilt was
not proper cross-examination.. People v.
Darr [Cal. App.] 84 P. 457. Witness for state
testified th(ii,t person subsequently killed
said to accused, "You have several times
tried to kill me, why don't you do it now?"
This did not make proper on cross-examina-
tion the question: "Have you ever heard of
a previous attempt by the accused on the
life of decpaspd?" State v. Thompson, 116
La. 829, 41 So. 107. * Where, in homicide
case, a sheriff was cross-examined as to his
unfriendly feeling toward defendant, it was
proper to exclude conversations between the
sheriff and third persons relative to defend-
ant. State V. Seery, 129 Iowa, 259, 105 N. W.
511. Where direct examination of char-
acter witness was confined to defendant's
general reputation, it.was proper to exclude
on cross-examination, evidence of defend-
ant's real character. Green v. Dodge [Vt.]
64 A. 499. Where witnesses testified to de-
fendant's reputation prior to act charged,
they could not be cross-examined as to spe-
cific instances reflecting on his reputation
subsequent to such time. State v. Wertz,
191 Mo. 569, 90 S. W. 838. Where good faith
of plaintiff in taking a check was in issue
it was held competent to cross-examine
plaintiff's witnesses on that issue, though
It was not covered in the direct examina-
tion. Detroit Nat. Bank v. Union Trust Co.
[Mich.] 13 Det. X,eg. N. 593, 108 N. W. 1092.

28. State v. Feazell, 116 La. 264, 40 So.
698. It is error to refuse to allow inquiry
as to the time, place, and circumstances o€
a transaction testified to on the direct ex-
amination. Faulkner v. Birch, 120 111. App.
281. Cross-examination held proper as re-

lating to matter brought out on direct. Illi-

nois Roofing & Supply Co. v. Cribbs [Mich.]

12 Det. Leg. N. 901, 106 N. W. 274. Ques-
tions pertaining to subject-matter of di-

rect examination are proper. Edmunds
Mfg. Co. v. MoFarland, 118 111. App. 256.
Questions testing statements of witness on
direct examination are proper. Id. Ques-
tions pertaining to subject-matter of direct
examination are proper. Campbell v Eich-
orst, 122 111. App. 609. Cross-examination
held proper because" relating to and explain-
ing matters covered in direct examination.
Womble v. V/ilbur [Cal. App.] 86 P. 916.
Where witness testified as to what cars
could be coupled without going between
them, he was properly asked on cross-ex-
amination whether it was necessary to go
between the cars in question. Huggins v.
Southern R. Co. [Ala.] 41 So. 856. Officer
who used return to search warrant to re-
fresh recollection, could be cross-examined
from the warrant. State v. Costa, 78 Vt.
198, 62 A. 38. Where witness had testified
to having heard defendant speak English
(he having denied that he could speak it
after proof of admissions by him In Eng-
lish), it was error to exclude cross-exam-
ination as to the length of the alleged con-
versation In English with- defendant, what
he said, and whether he spoke fluently.
Baxter v. Krainik, 126 Wis. 421, 105 N. W.
803. Where plaintiff, assignee of notes In
suit, testified to assignment to him, de-
fendant should have been allowed to cross-
examine as to time and place of indorse-
ment. Gillespie v. Salmon [Cal. App.] 84
P. 310. Witness who had testified fully con-
cerning events and circumstances surround-
ing homicide, and had said that deceased
had come up to defendant, who was with
witness, and struck him with an axe han-
dle, was properly asked on cross-examin-
ation if he had seen deceased carrying the
axe handle around that day. State v. True-
man [Mont.] 85 P. 1024. Witness having
testified that he and deceased had been to-
gether on day of homicide and had voted
before they had anything to drink; a ques-
tion as to whether they had anything to

drink that day was proper cross-examlna-
tio'n. Id. Where witness testified to an
intelligent understanding of the situation
before making a contract. It was proper
cross-examination to ask if he had consult-

ed an attorney before making It. Speliop-
oulos v.. Schick [Wis.] 109 N. W. 568. Where
plaintiff in an accident case was permitted
to testify as to his residence, he could be
cross-examined as to whether he was a citi-

zen of the United States. Greenwood v.

Union Traction Co., 30 Pa. Super. Ct. 488.

In an action by a minor to recover for in-

juries sustained at a prohibited employment
held error to exclude questions propounded

to plaintiff on cross-examination concerning

an affidavit that had been prepared for his

father to sign as to his age, and as to

whether at the time he gave his age to de-

fendant, who inquired of him for It, he
knew the purpose of the inquiry; the ques-

tions being within the ' purview of proper
cross-examination. Swift & Co. v. Rennard,
119 111. App. 173. Where in a suit to recover

the value of corporate stock it was testified

that the stock was worth par. It was Im-
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developed on the examination in chief, it may he gone into fully on the cross-ex-

amination.^' On cross-examination it is proper to meet any inferences that may
be drawn from a witness' testimony in chief/" and matters connected with the sub-

ject-matter of the direct examination, and which tend to explain, qualify, or destroy

the effect of the testimony in chief, are competent.'^ Matters which have been in-

quired into on the direct examination may be covered by the cross-examination,

even though irrelevant.^'' Where a cross-examination covers matters outside the

scope of the direct "examination, the examining party makes the- witness his ovi^n to

that €xtent.^^ There is no right to cross-examine a witness called and sworn but

not examined by the party calling him.^*

Limitaiion to issues.^'^—The cross-examination should generally be confined to

material issues in the case,'" but this, also, is a matter resting to a gi-eat extent in

proper to exclude a question on cross-ex-
amination as to wliether the stock ever pair'

a dividend. Hughes v. Ferriman, 119 111

App. 169.

20. State V. Nugent. 116 La. 99, 40 So.

5S1. Part of a conversation being shovi^n.

the whole was competent on cross-exam-
ination. Letcher v. State [Ala.] 39 So. 922

Part of conversation being shown on di-

rect, the whole of it, so far as relevant,

was admissible on cross-examination
though otherwise incompetent as involving

self-serving declarations. Wilson v. Gordon,

73 S. C. 155, 53 S. E. 79. Where witness
testifies to what he had said to another per-

son, he may be further questioned on cross-

examination as to what he said to such

pereon, where it is not made to appear that

there was more than one conversation.

Jewett V. Buck, 78 Vt. 353, 63 A. 136. Where
witness was asked concerning circum-

stances surrounding transfer of note to him.

It was proper on cross-examination to bring

out entire conversation between payee and

witness at the time. Crosby v. Emerson
[C. C. A.] 142 F. 713.

30 Where issue was mental capacity, ana

physician testified to testatrix's physical

condition, it was proper to ask on cross-

examination if her disease affected her

mind. In re Jones' Estate [Iowa] 106 N.

W 610 On cross-examination of an ac-

cused person, anything within the knowl-

ea°-e of the- witness tending to rebut an

unfavorable inference from the direct ex-

amination may be shown. State v. Harvey

[Iowa] 106 N. W. 938.
, , ^, >.„

31 Any questions directly tending to

show that the real import of a witness' tes-

timony in chief is materiaUy different from

Its origin.al aspect are within the range ot

legitimate cross-examination. CoUoty v.

Schuman [N. J. Law] 62 A. 186. Where les-

see testified as to intention m giving him a

lease, he was properly cross-examined to

show the real reason why the lease was

given. Pinch v. Hotaling [Mich.] 12 Det.

Leg N 841, 106 N. W. 69. Witness who
testified to taking out block and placing

planks in a crossing could be asked on

cross-examination why h'e took out the

block. Hughes v. Chicago, etc., R. Co.

Wis 525, 106 N. W. 526. Where It

Bhown that witness for the state '"'as gone

for a month after the commission ot the

offense charged against defendant it was

proper on cfoss-examinat4on t" f°w why

he had gone. Sims v. State [Ala.] 41 So.

, 126
.was

113. Where witness said he carried whisky
r.o a ball gam«, it was proper to show on
cross-examination what he did with the
whisky. Owens v. State [Tex. Cr. App.] 96
S. W. 31. Where, in a homicide case, ac-
cused testified that deceased had been "trail-
ing" him, and threatening to injure him,
and prosecution claimed that deceased had
>nly been trying to get a picture of him
for purposes of identification, it was proper
cross-examination to ask accused if de-
ceased had not told him that he desired a
snap shot of him. Ball v. U. S. [C C. A.]
147 F. 32.

32. Louisville & N. R. Co. v. Quinn [Ala.]
39 So. 766. Cross-examination of defendant
relevant to other testimony to show motive
held proper though it related to matters
collateral to issues. Thompson v. U. S. [C.

C. A.] 144 F. 14. Though matter admitted
on direct examination was Irrelevant, cross-
examination on the same matter, to test th»
accuracy and recollection of the witness,
was proper. Main v. Radney [Ala.] 39 So.

981. If cross-examination on collateral mat-
ters Is proper, in view of the scope of the
direct examination, the examining party la

not bound by answers of the witness as to

such collateral matters. Levine v. Carroll,

121 111. App. 105.

33. Valentini v. Metropolitan Life Ins.

Co., 106 App. Div. 487, 94 IST. T. S. 758. A
party who recalls a witness to ask him im-
peaching questions does not thereby make
the witness his own. Schultz v. Reed, 122

111. App. 42D.

34. Harris v. Quincy, etc., R. Co., 115 Mo.
App. 527, 91 S. W. 1010. But there are

courts which follow a contrary rule. Id.

35. See 5 C. L. 1377.

36. Error to inq'uire of prosecutrix In

rape case if she was at the time of trial

th(' wife of the accused. State v. Palsetta

[Wash.] 86 P. 168. Where condition of de-

fendant's Injured hand was material in

identifying him, it was proper to ask a

physician who examined It If he asked de-

fendant the cause of the injury. Boles v.

People [Colo.] 86 P. 1030. On cross-exam-

ination of defendant in action by a miner

for compensation, it was proper to ask if

he did not employ and pay off men during

the time for which plaintiff claimed pay,

where defendant denied hiring plaintiff and

claimed he did not work the mine during

the time for which plaintiff claimed oorn-

pensatlon. Corcoran v. Halloran [S. D.] 107
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(he sound discretion of the trial court," and the examination may include col-
lateral matters under some circumstances.^*

Examination going to crediUlHy of witness."'—It is always proper on cross-
examination to interrogate a witness, within reasonable bounds, as to any matter of
fact calculated to affect his credibility or the weight of his testimony, and the extent
of the examination for this purpose "is necessarily left largely to the discretion of
the trial court.*" Matters tending to show the interest, bias, or hostility of the
witness may be shown,*i and questions tending to test the accuracy, recollection
and truthfulness of the witness are proper.''^ Thus, particular facts' inconsistent

N. W. 210. Where plaintiff oharg-ed de-
fendant with fraud in a land deal, and
claimed he was deceived and misled, de-
fendant -was rroperly allowed to show
plaintiff's experience as a real estate man,
uron cross-examining him. Kolbe v. Boyle
[Minn.] lOS N. W. 847. "n'"here 'logrs were
used to hunt down defendant, and the evi-
dence showed how he was traced by them,
he should be allowed full opportunity for
cross-examination to show the breedirta: and
skill of the dogs. Richardson v. State [Ala.]
41 So. 82. Cross-examination of witnesses
properly restricted to those who appeared,
and evidence reflecting on the wife of a wit-
ness, who did not appear, was properly ex-
cluded. State V. Peterson [Minn.] 108 N.
W. 6.

37. Whether a witness shall be permitted
to be cross-examined as to a matter irrel-

evant to the issue is a matter largely with-
in the discretion of the trial ludge and to

be determined from the peculiar facts of

each case. State v. High, 116 La. 79, 40 So.

538.

as. As where irrelevant matters have
been introduced on the direct examination.
See prf^coding paragraph.

S». See 6 C. L. 1377.

40. Where the trial court Is vested with
discretion as to the extent to which a wit-

ness may be examiJied as to his credibility,

the exercise of such discretion will be in-

terfered with only in case it has been clearly

abused. Shailer v. Bullock, 78 Conn. 65, 61

A. 65. The extent of cross-examination to

test the accuracy, recollection, and truth-

fulness of a witness, is a matter largely

discretionary with the trial court. Smiley
V. Hooper [Ala.] 41 So. 660.

41. Relation between witness and party

may be shown. Chicago City R. Co. v.

Schaefer, 121 111. App. 334. Relations be-

tween witness and parties, and whether they

are friendly or hostile, and fact of com-
munications between them, may be shown.
Toledo, etc., R. Co. v. Stevenson, 122 111.

App. 654. For the purpose of discrediting

a. witness, a wide range of cross-examin-

ation is permitted as a matter of right in

regard to his motives. Interest or animus as

connected with the cause or the parties

thereto. Pittman v. State [Fla.] 41 So. 385.

These matters are not collatera,l and the

witness may be contradicted in regard

thereto: Id. Proper to ask witness in crim-

inal prosecution if he expected part of re-

ward offered for conviction of accused. Peo-'

pie V. Harper [Mich.] 13 Det. Leg. N. 440.

108 N. W. 689. On cross-examination of de-

(enaant's witness it was proper to ask him

how much defendant bad paid him on ac-

count of injuries suffered in the wreck in
which pl-intiff was also injured. Ca;n v.
Atlantic Coast Line R. Co. [S. C] 54 S. B.
244. It is always proper to ask an adverse
witness to whom he has talked about the
case. Banks v. State [.\Ia.] 39 So. 921.
State witness properly cross-examined as
to whether he had made threats of vio-
lence against defendant. Vaughn v. State
[Fla.] 41 So. 881. To show bias on part of
defendant, it was proper to show on his
cross-examination that he had sworn out
a warrant for prosecutor's arrest. Cross v.
State [Ala.] 41 So. 875. Where injured per-
son waived his privilege by allowing his
physician to testify, yet he was properly
permitted to thoroughly cross-examine the
witness for the purpose of discrediting him
by shov/ing interest or bias. Williams v.
Spokane Falls & N. R. Co., 42 Wash. 597,
84 P. 1129. On cross-examination, the ex-
amining party has an absolute right, with-
in reasonable limits, to interrogate the Tfrit-

ness as to specific facts and circumstances
which tend to show ill will or other specific
motive for fnlsifying, although the witness
denies the existence of such motives. State
V. Malmberg [N. D.] 105 N. W. 614. Where
a party seeks to discredit a witness bj'
.showing ill will or a motive for fp\l.= 'finng
he has a right to show so much of the facts
nnd circumstances as may be neces-^ary to
(nirly inform the jury of the nature and
extent of the alleged improTier influence.
Id. Animus or bias may be shown by proof
of difficulties betT\'een proseciitor nrd ac-
cused but the details of such difficulties are
inadmissible unless they illustrate other
pleases of the case. Henderson v. State
[Tex. Cr. App.] 15 Tex. Ct. Rep. 570, 91 S.

W. 569.

42. TestiTnony designed to test accuracy
and value of testirpony given on direct ex-
amination is properly brouErht out on cr-^-s-

examination. Biltimore Belt R. Co. v. Fat-
tier. 102 Ml. 595, 62 A. 1125. Witnesses who
testified that they did not think a cerrain
place could be seen from a public road,
were pronerly a*=ked on cross-examinr'tion if

they would testify that it could not bo seen
from any point on such road. Bradford v.

State [Ala.] 41 So. 1024. Where it appeared
defendant had promised to give up "isiting

a woman, cross-examination tending to

show he had not kept his promise was
Toper. State v. Stukes, 73 S. C. 3S6, 53 S.

'D. 643. Where negligence in operation of

car was charged, and motorman testified

that brakes A^'ere out of order, crn-'s-ex-

amination tending to show imprnhabllitv of
brakes being out of order was proper.
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with a general statement of the witness may be inquired into." In the case of

experts or witnesses who give opinion evidence, a wide range of examination Is

proper to test the accuracy and value of their opinions.** A character witness may
be .examined as to his knowledge of particular facts concerning the person Whose

reputation or character is in issue/' but the details of the conduct of such person

cannot be inquired into.*" Previous statements or testimony inconsistent With

testimony given at the trial may be shown*^ when the proper foundation has been

Brag-g- V. Metropolitan St. R. Co., 192 Mo.
331, 91 S. W. 527. Question excluded on
cross-examination of witness to value be-
cause, not tending to impeach him, not being
necessarily inconsistent with his former tes-

timony. Brown v. Weaver Power Co., 140

N. C. 333, 52 S. E. 954. In an action by a
minor to recover for injuries sustained
while working at prohibited work plaintiff's

father should have been required to state

whether he had ever given a certificate of

plaintiff's age to be delivered to defendant,
whether he knew that plaintiff was work-
ing for defendant, and how long he had
been so working, as being within the domain
of proper cross-examination for the pur-
pose of testing the truthfulness of the wit-

ness' testimony given in chief. Swift & Co.

V. Ronnard. 119 111. App. 173.

43. Improper to ask plaintiff In personal

injury action if he had not been present at

trial of another case without testifying

therein. Chicago City R. Co. v. Rohe, 118

ill. App. 322. Where witness testified that

he did not know that a company had re-

fused a certain order, a question whether
he had not been so informed was proper
cross-examination. B'ulton v. Sword Medi-

cine Co. [Ala.: 40 So. 393. Where pros-

ecuting witness In cattle stealing case tes-

tified that he had no agreement with defend-

ant relative to sale or disposal of cattle, it

was proper on cross-examination to ask if

he did not on a certain day stop at defend-

ant's house and have a certain conversation

with him concerning sale of the cattle.

State V Strodemier, 40 Waph. 6D8. 82 P. 915.

Where one accused of being In the lottery

business denied any connection with a cer-

tain lottery company, he was properly cross-

examined to show that he bought and sold

lottery tickets for the company in question.

State V. Miller, 190 Mo. 449, 89 S. W. 377.

Where witness said husband had never triefl

to bring about a reconciliation with his

wife after a separation, and had never writ-

ten to her. It was proper to ask him if a

letter had not been handed to him by the

husband for the wife. Willis v. State CTex.

Cr APP.] 14 Tex. Ct. Rep. 870, 90 S. W. 1100

Where witness testified that he was a bote

watciiman and that the rules of the hotel

required him to be on hand constantly and

that he always obeyed the ^l^^' '* was

proper on cross-examination to show In-

stances when he h^d- failed to observe such

rules State v. Smith [Mo.] 90 S. W. 440

Where brakeman testified ihat Ke could not

^vtmade the mistake of leaving a switch

open it was proper to ask on cross-exam-

Son if he had not
.--'^^^^^'-^rRTo'

take on a former
°=«^,f

°"-,,''°'^y;^™
-^here

V Elanford's Adm'x [Va.] 54 S. B. 1. wnere

In^neer testified that he did not run train

a? lUgh rate of speed, and did not strike

animals for the killing of which action was
brought. It was proper to elicit on cross-
examination that when running high speed
be sometimes, though rarely, ' ran onto
crossings before he knew of them. Arisen v.
Gulf, etc., R. Co. [Tex. Civ. App.] 15 Tex. Ct.
Rep. 398, 94 S. W.. 94.

44. Wide range of cross-examination Is

proper in case of expert witnesses. Trull v.
Modern Woodmen of America [Idaho] 85 P.
1081. Wiiere defendant In examination In
chief placed a value on property, he could
be asked on cross-examination what he paid
for it a short time before. State v. Jackson,
128 Iowa, 543, 105 N. W. 51. Where a wit-
ness is called by the defendant in a will con-
test to give his opinion in chief as to the
mental capacity of the testator, no right
exists in favor of the plaintiff to cross-ex-
amine him upon the facts and grounds upon
which his opinion Is based, until after the
conclusion of the examination In chief.

Moore v. Caldwell, 6 Ohio C. C. (N. S.) 484.

45. A witness wlio testifies to the general
good character of accused may "be cross-
examined as to particular facts to test the
soundness of his opinion and the data upon
which it rests. State v. Le Blanc, 11« L>a.

822, 41 So. 105. Witness who testified that
character of a certain person was good, was
properly asked on cross-examination if he
had heard that such person had been turned
out of a church for living In adultery with
a negro woman. Williams v. State [Ala.]

40 So. 405. Where witness has testified to

the general reputation of a defendant, he
may be cross-examined as to whether he has
heard of conduct of defendant inconsistent

with Ills testimony. State v. Beckner, 194

Mo. 281, 91 S. W. 892. In cross-examining a
character witness, it Is proper to ask if he
has ever heard of the person to whose char-

acter he has testified, being accused of acts

inconsistent with the character he has at-

tributed to such person. People v. Weber
[Cal.] 86 P. 671.

46. State v. Beckner, 194 Mo. 281, 91 S. W.
892

47. Full cross-examination as to prior

statements and acts inconsistent with testi-

mony held proper. Larkin V. Baltair Beach

Co. [Utah] 83 P. 686. On cross-examination

it is propef to question witness as to testi-

mony given in another proceeding relating

to the same matters. Brown v. Brown, 110

App. Div. 913, 96 N. Y. S. 1002. It may be

shown on cross-examination that witness

made contradictory statements in a deposi-

tion though deposition is not introduced.

War'th V. Loewenstein, 219 111. 222, 76 N. B.

379 Where witness for state identifies ac-

cused, he may be asked on cross-examination

if he did not state at coroner's inquest that

he was not positive of the Identity of ao-
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laid.*' A foundation for the impeachment of a witness may be laid on the cross-

examination.*' While it is proper for counsel to assume that a previous answer of

a witness is untrue, and to frame his questions so as to show its falsity/" it is im-

proper to ask a witness directly if a former statement made by him is truc.^^

A witness cannot be cross-examined as to collateral and irrelevant matters for

the purpose of contradicting him,°^ and having answered as to a collateral fact

showing bias the details of the fact cannot be elicited."^ Matters are not relevant

upon the cross-examination, within the meaning of this rule, unless it would be com-

petent to prove them otherwise, upon a proper foundation being laid, when neces-

sary.^* But where facts sought to be shown are such as tend to discredit the witness

in the particular case on trial, as distinguished from facts which tend to discredit

him generally, the rule forbidding contradiction on collateral matters does not ap-

ply. ^° A witness cannot be impeached by incompetent evidence.^'

A party to an action,^^ or the defendant in a criminal prosecution^' testifying

in his own behalf, may be impeached, as any other witness.

§ 3. Redirect examination.^^—The redirect examination should be confined

to matters related to those brought out on the cross-examination."" Matters tend-

cused. Brig-gs v. People, 219 111. 330, 76 N.

B. 499, Pact that witness did not on pre-
liminary examination testify to a fact dis-

closed by him on trial may be shown. Shir-

ley V. State [Ala.] 40 So. 269. Cross-exam-
ination of defendant as to interview v/ith

a reporter proper to test his credibility.

State V. Stukes, 73 S. C. 386, 53 S. B. 643.

Where witness testified that he and defend-

ant had had trouble but denied ever having
tried to frighten him, a question on cross-

examination as to whether he had not told

others that he had done so was proper,

though not specifying time or place of the

statements. State v. Beeskove [Mont.] S5 P.

376. It is proper to refuse to allow further

examination as to prior statements after

the discrepancy between such statements and

the testimony on the trial has been made
to appear. State v. Wells [Mont.] 83 P.

48. It is not error to refuse to let counsel

read a letter to a witness for the purpose of

asking him if -he wrote or authorized it to

be written in his name where he has testi-

fied that he did not write or authorize it.

Sharpton v. Augusta & A. R. Co., 72, S. C.

162. 51 S. E. 553.

49. Campbell v. Bichorst, 122 111. App. 609.

- 50. Briggs V. People, 219 111. 33D, 76 N. E.

499.
51. Proper to refuse to allow witness to

be asked, "If you stated that, it was not

true?" Southern R. Co. v. Cothran [Ala.]

42 So. 100. „ r ., T

52!. Kelly V. Louisville & N. R. Co. [Ala.]

41 So 870. Matters utterly Irrelevant cannot

be inquired into on cross-examination even

for the purposes of impeachment. Schwantes

v State, 127 Wis. 160, 106 N. W. 237. On
cross-examination of plaintiff, held proper to

exclude inquiries as to other suits against

appellant, such matter being incompetent to

show bias or feeling and being also irrel-

evant Texas & P. R. Co. v. Dishman [Tex.

Civ App.] 14 Tex. Ct. Rep. 650, 91 S. W. 828.

53. A witness who has been examined as

to an irrelevant collateral fact tending to

show bias cannot be farther examined as to

the nature of the fact Itself. Where. In an

action for personal injuries, plaintiff had
been permitted to prove that a witness was
employed by an insurance company which
insured defendant against accidents, it v/as
error to permit further questions tending to
bring out the nature of the insurance. Cap-
ital Const. Co. v. Holtzman, 27 App D. C.
125.

54. Examination as to imaginary circum-
stances, merely to contradict answers of wit-
ness, improper. Schwantes v. State, 127 Wis.
160, 106 N. W. 237.

55. State v. Malmberg [N. D.] 105 N. W.
614.

56. While wide range of cross-examina-
tion to test knowledge of witness to value
should be permitted, it is proper to exclude
evidence of offers, "which would be incom-
petent evidence. , Metropolitan St. R. Co. v.

Walsh, 197 Mo. 392, 94 S. W. 860.

57. Cross-examination of a party for the
purpose of discrediting his testimony is gov-
erned by the same rules as that of any other
witness. Scliwantes v. State, 127 Wis. 160,

106 N. W. 237. See, also, supra, § 1.

58. A defendant testifying in his own be-
half may be impeached as any other witness.
Haddix v. State [Neb.] 107 N. W. 781. An
accused person who offers himself as a wit-
ness is subject to the same range of cross-

examination regarding- motives, animus and
interest as any other witness. Pittman v.

State [Pla.] 41 So. 385. See, also, supra, § 1.

59. See 5 C. L. 1381.

60. Where a witness to a testator's men-
tal condition is cross-examined as to pecul-

iarities of testator's brother, he may be re-

examined for the purpose of showing the

brother's mental condition. In re Nichols.

78 Conn. 429, 62 A.- 610. A party who has

brought out certain matter on cross-exam-
ination cannot object to re-examination on

the same point. Lewis v. Crane, 78 Vt. 216,

62 A. 60. After a cross-examination in

which a recent fabrication has been imputed
to the witness, a re-examination Is com-
petent as to prior statements by the wit-

ness. Cincinnati Traction Co. v. Stephens, 7

Ohio C. C. (N. S.) 454. Where part of a con-
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ing to explain statements made on the cross-examination,"^ or tending to qualify

or destroy the effect of testimony brought out on the cross-examination,"^ are proper.

The court may, in its discretion, prevent a mere repetition,"^ and may allow ques-

tions to be put to the witness on the redirect' examination which should have been

asked upon the examination in chief."* Where an incompetent witness is called for

cross-examination as an adverse party, he may testify generally for the other party

as to other relevant matters, though such matters were not touched upon in his

cross-examination.""

versation Is shown on cross-examination, It

is proper to prove the rest of It on the re-
direct. Emmons v. State [Ala.] 40 So. 660.

Testimony regarding matter not touched on
In direct or cross-examination properly ex-
cluded on redirect. Baltimore Belt R. Co. v.

Sattler, 102 Md. 595, 62 A. 1125.

ei. Proper to allow child to testify on
redirect examination that she told defendant
that she had lied about him because she was
afraid of him. Grabowski v. State, 126 Wis.
447, 105 N. W. 805. Where prosecutrix in

rape case was cross-examined as to her first

charging another than defendant with the
crime, it was proper to allow 4ier to state on
redirect why she had done so. People v.

Darr [Cal. App.] 84 P. 457. Where witnes.=?

was cross-examined as to evidence given on
former trial, it was held error to limit his

. testimony on redirect examination intend-

ing to explain his former testimony. Hupfev
V. National Distilling Co., 127 Wis. 306, 106

N. W. 831. In action for injuries from being
struck by locomotive tender, it was error to

refuse to allow plaintiff on redirect exam-
ination to explain a statement on his oross-

examindtion that he could see a distance of

two blocks at the place of the accident, the

explanation being that he could not have

seen an unlighted tender, and that there was
an obscured space. Cafli v. New York, etc.,

R. Co., 49 Misc. 620, 96 N. T. S. 835. Where
physician stated on cross-examination that

he did not ask of defendant the cause of an

iniury to his hand, it was proper on redi-

rect to ask him why he had not inquired.

Boles V. People [Colo.] 86 P., 1030.

G2. Where plaintiff in breach of promise

suit testified that she considered herself de-

fendant's wife, she could on re-examination

testify that she did not consider herself his

legal wife. . Massucco v. Tomassi, 78 Vt. 188.

62 A 57. In an action for alienating affec-

tions of plaintiff's wife, plaintiff, on crr.R=-

examination, admitted having spent a night

in the same room with his wife, on a recent

occasion. Held, on redirect examination, he

could tell what was said by them on that

occasion, as showing that the wife had not

Intended to resume marital relations. Bngel

V Conti 78 Conn. 351. 62 A. 210. In action

on note' defendant claimed he had made a

partial payment, and plaintiff, on coss-ex-

amination, admitted tha.t defendant had paid

him a sum of money. Held, on redirect,

plaintiff was properly allowed to testify that

such payment was for work done, and that

work was worth the sum paid. Hebert v.

Hehert [S D.] 104 N. W. 911. On redirect

examination a party has a right to explain

Impeaching conduct of a witness brought out

on the cross-examination. Lenfest v. Rob-

bins [Me.] 63 A. 729. Where plaintiff was

cross-examined as to having lived In vari-
ous houses since her marriage, It was prop-
er to show on redirect examination that she
had paid the rent for each house she had
occupied. Parrell v. Dubuque, 129 Iowa, 447,
105 N. W. 696. In an action for a commis-
sion for selling land, where plaintiff was
cross-examined as to a sale of an adjoining
piece of land which he did not succeed in
selling, it was proper to allow plaintiff to
state on redirect examination that defendant
had sold it to the purchaser of the land on
which plaintiff claimed his commission.
Lewis V. Susmlloh [Iowa] 106 N. W^. 624.
On redirect prosecuting witness corrected
testimony given on cross-examination. She
was then asked if she had not talked with
the prosecuting attorney about her testi-
mony. Held it was proper for the prosecu-
ting attorney to inquire if she had not asked
him if she could correct her testimony. Peo-
ple V. Murphy [Mich.] 13 Det. Leg. N. 602,
108 N. W. 1009. prhere witness for accused
had testified to trouble between defendant
and certain persons, and admitted on cross-
examination that there was a "woman in the
case, it was proper on redirect to show that
defendant had nothing to do with the wo-
man. Brundige v. State [Tex. Cr. App.] 95
S. W. 527. Where witness on cross-examin-
ation testified to ill feeling toward defend-
ant, it was proper to inquire on redirect if

such feeling had colored his testimony. Peo-
ple V. Zimmerman [Cal. App.] 84 P. 446. On
redirect examination, matter in rebuttal of

that brought out on the cross-examination
may be shown. Whatley v. State [Ala.] 39

So. 1014. Where witness admitted on ci:oss-

examination that he had fiad trouble with
accused, it was proper on redirect to show
the nature of the trouble without going
into details. Glass v. State [Ala.] 41 So.

727. Where parts of a conversation are

elicited upon cross-examination, it is proper
upon redirect examination to permit the en-
tire conversation to be brought out. Chi-

cago City R. Co. V. Lowitz, 119 111. App. 360.

G3. Refusal of court to allow the same
question to be asked on redirect examina-
tion as was asked on the cross-examination

held not an abuse of discretion. Lauch-
heimer v. Jacobs [Ga.] 55 S. E. 65.

64. Chesapeake & O. R. Co. v. Lynch
[Ky.] 89 S. W. 517.

65. Act May 23, 1887, P. L. 158. Shadle's

Estate, 30 Pa. Super. Ct. 151. Where it was
sought to surcharge an administrator and he

was called and testified on cross-examination

as to matters occurring in the lifetime of the

decedent, he could testify In his own behalf

to a contract by which he was to be compen-

sated for boarding decedent and his son,
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§ 4. Recalling witness for further examination.^^—This, also, is a matter rest-

ing in the sound discretion of the trial court. It has been held proper to aUow a

witness to be recalled in order to lay a foundation for his impeachment."'

Bkceptions and Objections; Exceptions, Bill or, see latest topical index.

bxchaxge: of property.™

The general contract rules governing exchange of property are elsewhere

treated."'

Contracts for the exchange of lands must be in writing.'"' Under a^contract

for exchange of property "subject to inspection" by both parties, either may re-

ject the land,''^ and in the absence of bad faith the ground for rejection cannot be

investigated.'^'' If a contract of exchange is executory, failure of title in one re-

lieves the other from obligation to perform,'' but if executed, failure of title is

not a ground for rescission unless eviction is probable,'* and defendants may cure

such defects within a reasonable time after notice." An exchange of property is

not a "sale."'" Where the contract fixes the value of the exchanged property an-l

one party fails to deliver,"" or if the contract is rescinded and restitution is impossi-

ble," recovery may be had as for property sold at such agreed price. Where in an

action for the value of certain real estate which defendant had agreed to exchange,

the only issue is as to whether he has done so, an offer to quitclaim the same by

plaintiff is immaterial." A breach of an express warranty against incumbrances

in the exchange of personal property gives rise to an action for damages and not

for rescission.'" The general rules of construction of contracts apply.'^

and this though the contract was not re-

ferred to in the cross-examination. Id.

66. See 5 C. L. 1382.

67. Guffy Petroleum Co. v. Hamill [Tex.

Civ. App.] 15 Tex. Ct. Rep. 475, 94 S. 'W. 458.

Held not an abuse of discretion to allow ac-

cused to be recalled after he had left the

stand, in order to lay foundation for im-
peachment by proof of a conversation,

where prosecuting attorney said he did not

know of the conversation when accused was
on the stand. Stout v. Com. [Ky.] 94 S. W.
15.

68. See 5 C. U 1382.

69. See Contracts, 7 C. L. 761; Fraud and
Undue Influence, 5 C. L. 1541; Sales, 6 C. L.

1320; Vendors and Purchasers, 6 C. L. 1791;

Specific Performance, 6 C. L. 1498.

70. An oral agreement whereby parties in

possession of land respectively claimed by

the other agree to exchange the same is

void under the statute of frauds. Begley

v. Treadway [Ky.] 93 S. W. 1045. And where
one party's title has ripened by adverse pos-

session, he may claim both, notwithstanding

sucli agreement. Id.

71. 7?. Stotts v. Miller, 128 Iowa, 633, 105

N. W. 127.

73. Only tenant in common and had no

authority to convey all. Blackledge V. Davis,

129 Iowa, 591, 105 N. W. 1000.

74. Milby v. Hester [Tex. Civ. App.] 15

Tex. Ct. Rep. 495, 754, 94 S. W. 178. Evi-

dence held insufficient to show such danger.

Id Can be no rescission where plaintiff has

acquired title by adverse possession and

there is no reasonable probability that he

will not be able to establish such title If at-
tacked. Id.

75. Milby v. Hester [Tex. Civ. App.] 15
Tex. Ct. Rep. 495. 754, 94 S. W. 178.

70. Code Civ. Proc. § 2348, relating to the
sale of real estate of infants, held not to
autliorize the court to permit an exchanae.
In re Adderley. 50 Misc. 189, 100 N. T. S. 421.
A contract between the owner of real es-
tate and a broker for the "sale" of the same
does not contemplate an exchange. Lucas
V. County Recorder of Cass County [Neb.]
106 N. W. 217.

77. Niebels v. Howland [Minn.] 106 N. W.
337.

78. Fagan v. Hook [Iowa] 105 N. W. 155.

Cannot show that the property was not of

the value specified. Id.

70. Eenshaw v. Dignan, 128 Iowa, 722,

105 N. W. 209.

80.. Especially In the absence of fraud or

concealment. Mason v. Bohannan [Ark.] 96

S. W. 181.

81. Where there has been a general shift-

ing of buildings so as to extend onto the ad-

joining lots, and the evident purpose of the

parties was to correct this, a contract where-
by one conveys a strip to the adjoining own-
sr in exchange for a "lot which includes the
remainder and an equal strip on the opposite

side" construed as calling simply for the

strip. Messer v. Hibernia Sav. & Loan Soc.

[Cal.] 84 P. 835. While in contracts for the

sale of land the execution of a deed usually

merges the entire contract, it does not do so

where the prior agreement rrovides for pay-
I ment In stock to be invoiced by parties joint-
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EXCHANGES AND BOARDS OF TRADE.

Membership, rights, and deaUngs.^^—A nonmember of an exchange who fur-

nishes the purchase price of a seat therein, bought in the name of a partner, does

so in subordination to the rights of members derived through the constitution and

rules of th« exchange.^'' Members may as part of the contract of membership or

precedent thereto bind themselves to obey rules and regulations of the exchange,**

and a rule requiring submission of disputes between members to the arbitrament of

a committee is a proper one.^'* Seeking relief thereunder, in a case where the rule

is applicable, is a condition precedent to the right of a member to proceed in the

courts for relief.'*

Property and contract rights of board."—Until they are published generally,'*

market quotations are property of the exchange.'" Within terms of their contracts,

exchanges may protect Iheir property rights in quotations from wrongful disclosure

by transmission agents,"" and a mere privilege of disseminating such' quotations

may be restricted or withdrawn."^ Tlie right of property in the market quotations

of an exchange endures for a sufficient length of time to enable it to avail itself of
'

the benefits thereof."^ A bucket shop cannot compel an exchange to furnish to it

market quotations contrary to contract stipulations"^ or in the absence thereof,"''

ly and surrendered before conveyance. Wil-
son V. Wilson, 115 Mo. App. 641, 92 S. W. 145.

Hence, where the contract called for the

land free from incumbrance, except a speci-

fied one, an acceptance of a deed providing
for the assumption of an additional incum-
brance did not modify the agreement. Id.

83. See 5 C. L. 1383.

83. Sale of seat of insolvent member of

exchange to liquidate obligations of insolv-

ent to members to the exclusion of other

creditors, pursuant to rule of exchange, held

not within jurisdiction of equity to enjoin at

suit of partner of insolvent who furnished

the money to purchase the seat. Zell v.

Baltimore Stock Exch., 102 Md. 489, 62 A.

808.

84, 85. Pacaud v. Waite. 21S 111. 138, 75 N.

E. 779 This is true though it affects prop-

erty rights (Id.), and though its effect is to

deprive the courts of Jurisdiction to the

extent that it is validly enforced (Id.) ;
nor is

it any objection to its validity, that it is

made compulsory where the charter of the

exf'hange authorizes generally the estab-

lishment of rules, regulations, and by-laws

for the management of the business and the

manner in which it shall be transacted (Id.),

notwithstanding other provisions of the

charter authorizing only voluntary submis-

' sions for a specific and different purpose

(Id.).

86.

77D.
87.

8S.

Pacaud V. Wai1:e, 218 111. 138, 75 N. B.

See 5 C. L. 1383.

ss The effect of a publication of m»ri<-»t

quotations is to be determined by inquiring

whether it is so restricted in point ot place

purpose, and persons, as to be inconsistent

with the retention by the owner of its pro-

prietary right, or is so general as to indi-

cate an intent to dedicate them to the pub-

lic McDearmott Commission Co. v. Board of

Tmde of Chicago [C. "C. A.] 146 F. 961 afg.

T4? F 188 Injunction limited to restraining

dissemination of "continuous quotations"

1 e those separated by less interval than ten

minutes. Board of Trade of Chicago v. Mc-
Dearmott Commission Co., 143 P. 188, afd.
[C. C. A.] 146 F. 961.

89. McDearmott Commission Co. v. Board
of Trade of Chicago [C. C. A.] 146 F, 961,
afg. 143 P. 188.

90. Contract between exchange and tele-
graph company, relative to quotation service
pending injunctive litigation to which com-
pany was a party, held not to affect right
of exchange to restraining order in suit
brought in name of exchange to enjoin
wrongful use of its market quotations (New
York Cotton Exch. v. Hunt, 144 P. 511), nor
to prevent the exchange from restraining
the wrongful use of its market quotations
while an injunction is pending against the

'

telegraph company's removal of tickers or
wires (Id.).

91. A contract between a telegraph com-
pany and a patron for market quotations oi
an exchange, made at a time wlien the tele-
graph company was exercising the privilege
of distributing the quotations to whomso-
ever it pleased, by the grace of the exchange,
does not stand in the way of the exchange
limiting the distribution of its quotations as
affecting the patrons of the telegraph com-
pany. New York Cotton Exch. v. Hunt, 144

F. 511.

92. Evidence held insufficient to show that
plaintiff's market quotations used by de-
fendant had been superseded by later ones
so as to become surrendered and dedicated
to the public. Board of Trade of Chicago
v: Cella Commission Co. [C. C. A.] 145 F.

28.

9S, 94. Board of Trade of Chicago v. Cella

Commission Co. [C. C. A.] 1.45 F'. 28; Western
Union Tel. Co. v. State, 165 Ind. 492, 76 N. B.

100. The refusal on the part of a telegraph

company to furnish the market quotations

of an exchange to a bucket shop is justified

under a contract with the exchange prohibit-

ing such service and requiring every appli-

cant for the quotations to obligate himself
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but a telegraph companjr is under a duty to the public to make no discriminations

in furnishing market quotations,'"' and this duty may be compelled.'*

Actions and UUgation.~^Neiihev injunction"^ nor mandamus'* win issue when
to do so will require the furnishing of quotations for the maldng of gambling con-

tracts, though available in proper cases to prevent discriminations in the furnishing

of such quotations;'" but injunction will be limited to such quotations as are pro-

tected by the contract which is violated,^ and should not encroach on rights which

are not the subject of restraint.^ An exchange may sue in a state other than its

domicile, but in which it does no business, irrespective of laws relating to foreign

corporations doing business therein,^ and need not wait until the damages equal the

jurisdictional amount of ^2,000 before instituting suit in the Federal courts,* which

resort is not barred by the pendency of a suit in the state courts between different

parties." In suing to protect a property right in quotations, it must be averred by

fair intendment that they originated in sales made on the exchange," and the viola-

tion of that right must be pleaded as a fact.' The president of an exchange stand-

. ing as a party in its behalf is entitled to appeal from a decrep which declared a

rule of the exchange invalid.*

EXECTJTIOIVS.

5 1. Deflnltlon (1615).

§ a. Rtglit to Have Bxecntion (1615).

§ 3. Stay and How Procured (1616).

I 4. Proeedurc to Procure Issuance of

Writ. (1617).
§ 5. Power to Allow or Issue and to Re-

call Writ (1617).

§ 6. Form and Contents of AVrit (1617).

§ 7. Quashal of Writ (1618).

§ 8. The Levy (1618).

A. Leviable Property and Order of Levi-

ability (1618). Property Affected

With a Public Interest (1619).

B. Mode of Making Levy (1619).

C. Duty to Make Levy (1619).

D. Extent and Adequacy of Levy (1619).

E. Conflicting Levies and Liens; Priori-

ties (162D).

P. Relinquislhment and Dissolution of

Levy (1621).

G. Release of Property on Receipts or

Forthcoming or Delivery Bonds
(1621).

H. Liability of Officer for Loss of Prop-

erty Levied Upon (1621).

I. Rights as to Custody of Property
Levied on and Incidental to Tak-
ing Possession (1621). '

J. Effect of Death of Debtor (1622).
K. Liability for Wrongful Levy (1622).

§ ». Claims of Third Persons and Trial
Thereof (162S).

§ 10. Appraisement (1624).
§ 11. Execution Sales (1624). Rights and

Liabilities of Bidder (1625). Pees and Costs
(1625).

§ 12. Return and ConArmatlon of Sale
(1625).

§ 13. Redemption (1626).

§ 14. Title and Rights Acquired In Prop-
erty Sold, and Evidence Thereof (1627).
Right to Possession of Realty (1628.) The
Sheriff's Deed (1629).

§ 15. Legal and Equltahle Remedies
Against Defective or Improper Levy or Sale

(1629). Affidavits of Illegality (1630). Set-

ting Aside the Sale (1630).

§ 16. Restitution on Reversal of Judg-
ment (1631).

Scope of title.—This article relates only to the ordinaiy writ of execution or

final process on a money judgment to enforce it by levy and sale.'

not to use the same for supplying market

quotations to bucket shops (Id.), and such

refusal is equally justified in the absence of

such contract (Id.).

05. Western Union Tel. Co. v. State, 165

Ind. 492, 76 N. E. 100.

n«. Western Union Tel. Co. V. State, 165

Ind. 492, 76 N. E. 100. See 6 Columbia L. R.

259.

97 Board of Trade of Chicago v. Cella

Commission Co. [C. C. A.] 145 P. 28.

98 99. Western Union Tel. Co. V. State,

165 ind. 492. 76 N. B. lOD.

1 Where It appeared In a suit to restrain

the' use, without contractual right, of mar-

ket quotations sent out by telegraph from
complainant's exchange, that the contract
between complainant and the telegraph com-
panies and the contracts required of the sub-
scribers, from whom defendant secured the
quotations in question, referred only to what
were known as "continuous Quotations," de-
fined by the contract to be those wherein
the price of any commodity shall be quoted
oftener than at Intervals of ten minutes, the
injunction will be limited to the use of such'

quotations. Board of Trade of Chicago v.

McDearmott Commission C6., 143 P. 188, afd.

[C. C. A.] 146 P. 961.

2. Terms of temporary Injunction held not
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§ 1. Definition.''-''—^Execution is used to mean a process for the enforcement

of a judgment for money recovered in a civil action out of property of the judg-

ment debtor.^^ A special execution is one that directs a levy on some special prop-

erty, while a general execution is one that makes no such requirement, but demands

a levy on the debtor's property generally.^^ A further distinction between them is

in the fact that ordinarily a special execution issues only in a proceeding where the

defendant has not been brought into court by personal service,^^ whereas a general

execution, which may be levied on any property the defendant owns, follows a gen-

eral judgment based on pei'sonal service.^* A writ of execution is the process by

which a court carries out its judgment,^" and is therefore a judicial writ.'°

§ 2. Bight to have execution."—Essential to the right is a valid judgment to

be enforced.^* Lapse of time in procuring the issuance of execution bars the right

to the writ by rendering the judgment dormant at different periods under terri-

torial' and state laws,^" or as an ordinary limitation,^^ but a decree for alimony is

too broad and therefore Improvident. Ham-
mond Elevator Co. v. Board of Trade of Chi-
cago [C. C. A.] 143 F. 292.

3. Exchange held entitled to maintain
suit to enjoin wrongful use of its market
quotations. New York Cotton Bxch. v. Hunt,
144 F. 511.

4. Board of Trade of Chicago v. Cella
Commission Co. [C. C. A.] 145 F. 28".

- 5. The pendency of a suit in a state court
Involving the right to use the market quota-
tions of an exchange, to which it is not a
party, is not a bar to a suit by it in the
Federal court to restrain an alleged wrong-
ful use of its market quotations by a com-
plainant in the state court action. New York

' (Jotton Exch. V. Hunt, 144 F. 511.

6. Complaint to enjoin use of market quo-
tations held sufficient, as against demurrer,
in charging that the quotations were pro-
duced by plaintiff, an incorporated chamber
of commerce. Chamber of Commerce v
Wells, 96 Minn. 492, 105 N. "W. 1124.

7. Objection that complaint to enjoin use

of market quotations contained conclusions

of law as to wrongful use and dissemination
held not fatal on demurrer. Chamber of

Commerce v. "Wells, 96 Minn. 492, 105 N. W.
1124.

8. Pacaud v. Waite, 218 111. 138, 75 N. E.

779.

9. Procedure to aid exeention is elsewhere
discussed. See Civil Arrest (body execu-
tion), 7 C. L. 653; Creditors' Suit, 7 C. L.

1007; Garnishment, 5 C. L. 1574; Supple-
mentary Proceedings, 6 C. L. 1586. Writs
in execution of judgments not for money are

discussed in Assistance, Writ of, 7 C. L. 293;

Possession, Writ of, 6 C. L. 1072; and in

titles treating possessory actions, such as

Ejectment (and Writ of Entry), 5 C. L. 1056;

Trespass (to try title), 6 C. L. 1721; Forcible

Entry and Unlawful Detainer (writ of res-

titution), 5 C. L. 1437; Quo Warranto (writ

of ouster), 6 G. L.. 1190; Replevin, 6 C. L.

1801.
Kxemptlon from execution is treated sep-

arately. See Exemptions, 5 C. L,. 1400;

Homestead.?, 5 C. L. 1689. The lien, dorman-
cy and revivor of judgments are discussed

in Judgments, 6 C. L. 214. Compare Attach-

ment, 7 C. Li. 300, and for procedure for col-

lection of judgments against representatives,

receivers, and nduciaries, see Receivers, 6

C. L. 1250; Estates of Decedents, 5 C. L.
1183; Guardianship, 5 C. L. 1603; Trusts, 6

C. L,. 1736.
10. See 5 C. L. 1384.
11, 13. Smith V. Rogers, 191 Mo. 334, 90

S. W. 1150.
13. By statute, however, there are cases

where no general judgment is entered even
when defendant is personally served. Smith
V. Rogers, 191 Mo. 334, 90 S. W. 1150.

14, There can be no just distinction
drawn betwen the levy of a special and of
a general execution under Rev. St. 1899, §

4043. Smith v. Rogers, 191 Mo. 334, 90 S. W.
1150.

15.

1150.
16.

Smith V. Rogers, 191 Mo. 334, 90 S. W.

amendable to obviate
Hamant v. Creamer

Hence it is

clerical mistakes.
[Me.] 63 A. 736.

17. See 5 C. L. 1384.
18. Where a justice renders judgment in

a suit in which the amount in controversy
is in excess of his jurisdiction, an execu-
tion issued thereon is void. Hamilton v.

Rogers [Ga.] 54 S. B. 926.

19. By statute in Oklahoma the failure
to issue an execution for Ave years or to
sue out a writ after the lapse of Ave years
from the suing out of a former one, renders
the judgment dormant. St. 1893, § 4337.
Beadles v. Smyser [Okl.] 87 P. 292. The
failure to sue out a writ against a city
within such time is not excused by contract
between the city and creditors and a resolu-
tion of the city council pertaining to the
order of payment. Id.

20. By statute in Georgia, to prevent the
dormancy of a Judgment, it is required that
an execution shall issue on such judgment
and be placed on the execution docket with-
in seven years from the date of the rendition
of the judgment. Civ. Code 1895, § 3761.
Rountree v. Jones, 124 Ga. 395, 52 S. B. 325.

An entry of the execution on the general
execution docket will not prevent the dor-
mancy of a judgment rendered in the superi-
or court, where the execution has not been
placed on the execution docket of that court
within seven years from the rendition of the
judgment. Id. In Michigan tlie lien on
realty by execution is void after the ex-
piration of five years from the making of

the levy, unless the property is sooner sold
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not within the Ohio statute relating to dormancy.^^ Where a statute provides for

registration of a judgment and authorizes execution, an execution issued pursuant

. thereto is on the original judgment,^^ and such statute is not given a retrospective

operation -by applying it to uphold a Judgment registered under the act, but ren-

dered prior to the enactment of the statute.^* A statute authorizing an order for

execution without notice after the lapse of five years from the rendition of judg-

ment, and before the same is barred, is valid as to all judgments rendered after its

passage.'"* An order for the enforcement of a judgment is authorized by statute in

California,^" and this is equivalent to authorizing an execution on a money judg-

ment.^' In New York a decree for the payment of money into the surrogate's

court may be enforced by execution, whether the sum to be paid consists in costs

alone or otherwise.^' The transfer of an execution must be in writing to put the

legal title in the transferee and authorize him to proceed in his own name.^" A
waiver of exemption restricted to proceedings under a landlord's warrant is inap-

plicable to an execution on an ordinary judgment against the debtor.^" In the ab-

sence of statutory inhibition, an ordinary execution may issue on a judgment

against a city of the first class in Oklahoma.^^ Execution will not ordinarily go

against a decedent's property unless pursuant to judgment which carries a lien re-

lating to decedent's lifetime.^^ In Texas the solvency or insolvency of a decedent's

estate does not affect the right to execution against an independent executor.-''^

§ 3. Stay and how procured.^*'—In addition to the stay usually allowed by

fetatute under specified conditions, a stay may result from appeal or other proceediug

suspensive of the judgment,^^ or may be granted when there are equities thereto.'"

Where it is sought to stay an execution against mortgaged realty on the ground of

estoppel by statements of the mortgagee, leading a purchaser to believe the lien had
'

been released, the evidence should be precise, clear,' and unequivocal to warrant the

relief.'^ It will not be stayed as matter of right of the judgment defendant be-

cause he has pending an attachment in his own favor of the judgment plaintifPs

money in his own hands, unless the money be tendered into court.'' A circuit

judge has, by statute in Florida, full power, either in term time or vacation, to

thereon rrider Comp. Laws § 9233. Bliss v.

Slater [Mich.] 13 Det. Leg. N. 216, 108 N.

"W. 86.

21. The lapse of over fifteen years be-
tween the rendition of a decree before the

issuance of execution thereon bars the right

thereto. Quinnln v. Quinnin [Mich.] 13 Det.

Leg-. N. 215, 107 N. W. 906.

23. Rev. St. 1006, § 5380. Peeke v. Fitz-

patrick [Ohio] 78- N. B. 519.

2! Jefferson County Sav. Bank v. Miller

[Ala.] 40 So. 513.

24. A statute (Acts 1903. p. 273) author-
izing execution on a judgment registered

as provided ..therein is not given retrospec-
tive operation by applying it to uphold
an execution on a Judgment registered un-
der the act, but rendered prior to its en-
actment, the lien having been intact dur-
ing the life of the judgment. Jefferson
County Sav. Bank v. Miller [Ala.] 40 So. 513.

25. St. 1895, p. 38, c. 33. Water Supply
Co. V. Sarnow, 1 Cal. App. 479. 82, P. 689.

2(5. Code Civ. Proo. § 685. AYater Supply
Co. V. Sarnow, 1 Cal. App. 479, 82 P. 689.

27. Water Su'i'^ly Co. v. Sarnow, 1 Cal.

App. 479, 82 P. 689.

28. Under Code Civ. Proc. § 2554. In re

Hirsch's Estate [N. Y.] 78 N. E. 294.

Beadles v. Smyser fOkl.] 87 P. 292.
See Estates of Decedents, § 6, 7 C. L.

29. Screws v. Anderson, 124 Ga. 361, 52 S.
B. 429.

30. Schock V. Waidelich, 27 Pa. Super. Ct.
215.

31.

32.

1386.
33. Execution held properly awarded

against a decedent's estate on a judgment
against an independent executor under Rev,
^t, 1895, art. 1996, irrespective of the ques-
tion of solvency or Insolvency of tlie es-
tate. Hartz V. Hausser [Tex. Civ. App.] 14
Tex. Ct. Rep. 141, 90 S. W. 63. "

34. See 5 C. L. 1385.
35. See Appeal and 'Review, 7 C. L. 159.
3(t. The re-establishment of a creditor's

security on a mortgage debt before issu-
ance of execution is good cause for staying
execution, where the default of the mortga-
.gor was merely the prompt payment of taxes.
Pox v. Helmuth, 27 Pa. Super. Ct. 81. Pay-
ment of taxes before levy of execution on a
judgment taken on a bond accompanying
a mortgage held cause for staying execu-
tion, though plaintiff was not notified of the
payment and the receipt was not pNhihited
as required by the mortgage on which judg-
ment was taken. Id.
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stay an execution issued from and returnable to the circuit court in cases at law/°

and in such cases resort to equity is unnecessary, where there is no independent

equity apart from the execution.*"

§ 4. Procedure to procure issuance of writ.^^—A docket entry by a justice of

the issuance of an execution is not essential to the validity of the process in Mis-

souri.*^

§ 5. Power to allow or issue and to recall writ}*—A justice of the peace has

power to issue an alias execution.** An execution may issue on a judgment with-

out any award of execution,*" and is issuable on a judgment reviving a judgment,

though the revivor did not authorize execution except under the original judg-

ment.*^ In Alabama where a case is commenced by attachment issued by a justice

of the peace and levied on land, the city court of Mobile acquires no jurisdiction by

a return of the proceedings to that court,*' and its proceedings on a motion to sell

the land are void,** the circuit court alone having such power.*" In North Dakota,

execution may -be issued on a justice of the peace judgment after five years from its

rendition when it has been transcribed to tiie circuit court within that time,^" but

transcription to the circuit court ends the power of the justice to issue execution in

North Dakota."^ A statutory provision that execution shall not issue within 24

hours of the entry of judgment is for the benefit of the debtor and may by him be

waived by a proper agreement filed in court."^ In the absence of statutory inhibi-

tion, an ordinary execution may issue on a judgment against a city of the first class

in Oklohoma."' ha. order of the surrogate's court granting leave to issue execution

against an administrator is, except on appeal therefrom, conclusive evidence of as-

sets applicable to the judgment."* An execution may be recalled and reformed to

meet modifications in the judgment.""

§ 6. Form and contents of writ.^^—Where damages are recovered on each of

several counts of a petition for specific sums stated therein, execution is properly is-

sued for the sum total as constituting one judgment, though the clerk failed to so

enter it in form,"' and separate executions on each count, in such case, are not au-

thorized."' Under the Michigan statutes an execution is void which directs a levy

on the debtor's property and in the absence of an order of court in the alternative, to

take the body of the debtor."" Such writ is incapable of amendment,'" but in Maine
an execution is held to be amendable as a judicial writ." Where an execution on

37. Schwab v. Edge [Pa.] 64 A. 80.

38. Hanscom v. Chapin, 27 Pa. Super. Ct.

546.
39. Kev. St. 1892, % 1196, construed. Bar-

nett V. Hlckson [Pla.] 41 So. 606.

40. Barnett v. Hickson [Fla.] 41 So. 606.

41. See 5 C. L. 1385.

42. Commercial Real Estate & Brokerage
Co. V. Riemann [Mo. App.l 93 S. W. 305.

43. See 5 C. L. 1386.

44. Summons on garnishees by virtue of

alias execution issued by justice of the

peace held to confer jurisdiction of them on
the court. Commercial Real Estate & Bro-
kerage Co. v. Riemann [Mo. App.] 93 S. W.
305.
45. Hartz v. Hausser [Tex. Civ. App.] 14

Tex. Ct. Rep. 141, 90 S. W. 63; Taylor v.

Doom [Tex. Civ. App.] 16 Tex. Ct. Rep. 172,

95 S. W. 4.

48. Taylor v. Doom [Tex. Civ. App.] 16

Tex. Ct. Rep. 172, 95 S. W. 4.

47, Acts 1871-72, p. 109, and Code 1896, f§

874, 944, construed in connection with sec-

tions 481 and 1977 of the Code. Moog v.

McDermott [Ala.] 40 So. 390.

7 Curr. L.—102.

48, 49. Moog v. McDermott [Ala.] 40 So
390.

50. Rev. Codes 1899, §§ 5498, 6500, 6723,
construed. Holton v.- Sehmarbaok [N. D

1

106 N. W. 36.

51. Holton V. Schmarback [N. D.] 106-
N. W. 36.

62. Agreement held sufficient as a waiv
er. Washington Nat. Bank v. Williams, 190
Mass. 497, 77 N. B. 383.

83. Beadles v. Smyser [Okl.] 87 P. 292.
54. Under Code Civ. Proc. § 2652. In re

Weil's Estate, 110 App. Div. 67, 96 N T. S
1017.

55. Seymour v. Bruske [Mich.] 12 Det.-
L.eg. N. 520, 104 N. W. 691.

66. See 5 C. L. 1386.

57, 58. Sheridan v. Forsee, 114 Mo. Ax>x>-
588, 90 S. W. 120.

59. Comp. Laws, §§ 10,301, 10,305, con-
strued. Sink v. Oceana Circuit Judge
[Mich.] 13 Det. Leg. N. 680, 109 N. W. 115.

60. Sink v. Oceana Circuit Judge [Mich.]'
13 Det. Leg. N. 680, 109 N, W. 115.

61. Haifiant v. Creamer [Me.] 63 A. 736..
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a judgment bearing interest was issued four years after rendition of the judgment,

no variance was shewn by reason of the amount for which it issued, being larger

than the original amount of the judgment."^ While under former practice a ven-

ditioni exponas was necessary in a suit begun by attachment in order to sell the

attached goods or lands,"" it is now necessary in N'orth Carolina only to issue a gen-

eral execution in such case,"* which vests the sheriff with as much power as if an

execution, in the form of a venditioni exponas, had been issued to him specially com-

manding him to sell the property attached."^

§ 7.- Quashal of writ.^°—An execution will not be quashed for irregularities

of procedure occurring prior to the judgment on which it is based."^

§ 8. The levy. A. Leviable property and order of leviability."^—Speaking

generally, whatever is tangible property"" owned'" by the judgment debtor, and not

exempt,'^ is leviable. Thus, levy may be made on property transferred by the

debtor under a condition precedent which has never been fulfilled,'^ and may not

be made where his title has-been divested by rescission. '' It is not essential that the

property be in defendant's possession,''* or that his ownership of chattels be un-

qualified. '' The extent to which equitable interests in land may be levied on de-

pends on statute.''" A purchaser's right must be matured,^'' and if a vendor

rescinds,'^ or the contract to purchase be abandoned,'" the land becomes leviable

again as his. In some states levy may be made on property in a fraudulent grantee's

hands.*" By statute in California a levy on personalty cannot be sustained where

prior tlaereto the personalty had been sold by the judgment debtor, and the sale ac-

62. Taylor v. Doom [Tex. Civ. App.-] 16

Tex. Ct. Rep. 172, 95 S. "W. 4.

03, 64. Code § 370. May v. Getty, 140 N.

C. 310, 53 S. E. 75.

65. May v. Getty, 140 N. C. 310, 53 S. 73.

75.

66. See 5 C. L. 1386.

67. Mistake of newspaper publisher In

affidavit of publication held not ground for

quashing execution on judgment rendered

on the faith of due publication. Harbert v.

Durden, 116 Mo. App. 512, 92 S. W. 746.

6S. See 5 C. L. 1386. What are leviable

as fixtures or as movables, see Bronson on

Fixtures, §§ 92-98.

69. See Property, 6 C. L. 1106; Real Prop-

erty, 6 C. L. 1248, and topics relating to

specific kinds of property.

70. See Descent and Distribution, 7 C.

L 1137; Deeds, etc., 7 C. L. 1103; Gifts, 5 C.

L, 1587; Sales, 6 C. Lr. 1320, and like topics

suggestive of modes of acquiring owner-
• ship. In the absence of fraud or collusion,

a crop grown on a married woman's land is

not subject to execution against her hus-

band merely because he assisted in making
the crop. At most the husband's creditors

would only be entitled to reach what, if any-

thing, might be due the husband for his

services by process of garnishment. Dollar

V. Busha, 124 Ga. 521, 52 S. B. 615. Prop-

erty acquired by a corporation, succeeding

one that had been dissolved, in payment of

a debt due the dissolved company is not

subject to execution for a debt owing by the

dissolved company. Houston Ice & Brewing
Co v. Stratton [Tex. Civ. App.] 13 Tex. Ct.

Rep. 887, 89 S. W. 1111.

71 See Exemptions, 5 C. L. 1400; Home-
steads. 5 C. L. 1689. ^ , , , ,

73. Property in the hands of a trustee for

the benefit of creditors under a conditional

assignment, the condition of which was nev-
er complied with, is subject to execution for
the debts of the assignor. Peeples v. Slay-
den-Kirksey Woolen Mills [Tex. Civ. App.]
14 Tex. Ct. Rep. 144, 90 S. W. 61.

73. Property sold to an execution defend-
ant under contract which is rescinded be-
fore levy is not subject to a valid levy.
Baker v. Drake [Ala.] 41 So. 845.

74. HoUinshed v. Woodard, 124 Ga. 721,
52 S. E. 815.

75. Goods in the hands of a conditional
vendee are subject to levy by his creditors
irrespective of any reserved rights of the
vendor. Duplex Printing Press Co. v. Clip-
per Pub. Co., 213 Pa. 207, 62 A. 841.

76. Especially for the satis5action of a
judgment for the purchase money of the
land. Revisal 1905, § 629, construed. Mc-
P?ters V. English [N. C] 54 S. E. 417.

77. The interest of a vendee In a contract
for the sale of land on which a portion only
of the purchase price has been paid is not
subject to levy and sale on execution. May
V. Getty, 140 N. C. 310, 53 S. B. 75.

78. The interest of a vendor in land which
has been sold by him on a credit, and a Jien

expressly retained to secure the payment of

the purchase money, is not such interest as
is subject to levy and sale under execution
until there has been a rescission of the sale.

Rutherford v. Mothershed [Tex. Civ. App.]
15 Tex. Ct. Rep. 620, 92 S. W. 1021.

79. May v. Getty, 140 N. C. 310, 53 S. E.

75.

80. In Massachusetts, an execution un-

der a judgment recovered against an ad-

ministrator may be levied on land of the

decedent alleged to have been fraudulently

conveyed by him. Dunbar v. Kelly, 189

Mass. 390, 75 N. B. 740.
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companied by immediate delivery and followed by actual and continuous change of

possession.^"^ Choses in action and mere rights*^ are not leviable on execution, but

should be reached by garnishment or the like.*^

The principle of estoppel has been hejd applicable to prevent a levy on par-

ticular property:**

Property affected with a public interest.^''—An ordinary execution against a

•city of the first class in Oklohoma cannot be levied on any of the general revenues

-of the city, either before or after collection,*" or on any property, real or personal,

which is reasonably necessary for government purposes,*' but any property which
is not reasonably necessary for the public welfare, held by the city as private property

for its benefit, may be levied on and sold to satisfy an execution.** Property of

a railroad company necessary to enable it to perform its duties to the public is not

subject to levy under an ordinary writ of fieri facias.*^

(§8) B. Mode of making levy.^°—Either an actual or constructive seizure

of chattels is necessary to constitute a valid levy thereon."^ Whether there has been

a seizure is a question of fact.'^ Wlien goods to be levied on are in possession of a

mortgageCj a valid levy can be made without.the sheriff actually seeing the goods."*

(§8) C. Duty to mahe levy.^^

(§ 8) D. Extent and adequacy of levy.^^—^The presumption is that a writ of

execution will be levied on property subject to the debt only,"? and that property

not subject to execution will not be levied on."' An award of execution adjudicates

nothing as to what property is, or is not, subject to the judgment."* The defend-

ant in execution may point out to the officer the property to be levied upon,"" but

the refusal of the officer to levy on property pointed out does not invalidate a levy

81. Evidence held sufflolent to sustain
findings showing a sale within Civ. Code
i 3440. Castle v. Sibley, 1 Cal. App. 648,

S2 P. 1067.-
82. Neither the right to redeem from a

foreclosure sale of a leasehold interest in

realty (Commerce Vault Co. v. Barrett [III.]

78 N. E. 47), nor the interest of a debtor
in a surplus in the hands of a sheriff Jfrom
the sale of property taken and sold under an
execution, is subject to levy. arid sale under
an execution (JId.), A' "surplus remaining
In the -hand's of a sheriff from the sale of

property taken and sold under an execution
is not speciflo moneys in the custody of the
law (Id.), but the interest of the debtor
therein is a mere chose in action (Id.).

Bence It is not subject to levy and sale un-
der execution. Id. An unliquidated claim
as legatee or otherwise of a judgment debtor
against the estate of a debtor's ancestor is

not subject to levy and sale on execution in

New York. Code Civ. Proc. § 708, subd. 1,

construed. Arkenburgh v. Arkenburgh, 99

N. Y. S. 1127. The mere statutory right to

redeem from execution sale is not leviable.

"Wallace v. Markstein [Ala.] 40 So. 201.

83. See Garnishment, 5 C. L.. 1574; Cred-
itors' Suit, 7 C. L. 1007. Crop grown on a
married woman's land not subject to execu-
tion against her husband merely because he
assisted in making the crop. At most the

husband's creditors would only be entitled

to reach what, if anything, might be due the

liusband for his services by process of gar-

nishment. Dollar V. Busha, 124 Ga. 521, 52

S. B. 615.

84. Where the sale of partnership prop-
erty to secure payment of judgment notes

given in payment for the interest of a retir-
ing partner would result in injury to per-
sons who had relied on the retiring partner's
acts and representations, the retiring part-
ner and through him his assignee of the
notes are estopped to subject the partner-
ship property to sale on execution under a
judgment on the notes. Kreamer, Stevenson
&Co. V. Smith .[Pa.] 64 A. 542.

85. See 5 C. L. 13S8, n. 21 et seq.
8«, 87, 88. Beadles v. Smyser [Okl.] 87 P.

292.

89. Ties, rails, lumber, water pipe, iron
pipe, etc., used for emergency purposes by
railroad, held not subject to levy. Margo
V. Pennsylvania E. Co., 213 Pa. 468, 62 A,
1081.

90. See 5 C. L. 1388. As against corpora-
tions, see Clark & M. Corp., § 772. "

91. Sanders ,v. Carter, 124 Ga. 676, 52 S. E.
887. Where the officer merely went to the
house of the defendant and. Informed a mem-
ber of the household that he had levied on a
heap of cotton which he had seen in one of
the rooms of the house and left without see-
ing the defendant, and did not even make an
entry of such "levy" on the writ, there was
no seizure sufficient to constitute a levy. Id.

»2. Sevey v. ' Chappuis Co., 116 La. 759,
41 So. 62.

93. Annexing inventory to return held
sufficient to show levy on goods in possession
of mortgagee. Avon-by-the-Sea Land &
Imp. Co. V. McDowell [N. J. Eq.] 62 A. 865.

04. See 5 C. ,D. 1401.

95. See 5 C. L. 13,89.

96, 97, 98. Hartz v. Hausser [Tex. Clv.

App.] 14 Tex. Ct. Rep. 141, 90 S. ,W. 63.
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on other property.^ The levy of an execntion on property of the defendant in the

writ is presumed to be sufficient as long as the property remains in. legal custody,*

and this rule is not changed by a statute authorizing the issuance of concurrent

and successive writs of execution/ but this presumption may be rebutted by proof of

the insufficiency of the levy,* or that the property has been restored to the defend-

ant.' The burden is on a plaintiff seeking a second levy to show that the former levy

was insufficient.* Where an officer gives the debtor a receipt for less than the

amount of the debt, a recital therein that it is in full of the debt is an error which

corrects itself.'' - The validity of a levy is not affected because of being made on an

entire tract of land when the debtor owns merely an undivided interest therein,' nor

because the officer has taxed and caused to be satisfied unauthorized fees therefrom,'

nor when through clerical misprision interest is erroneously charged, if there is

sufficient in the writ taken in connection with other facts to identify it with the

judgment.^" An execution issued largely in excess of the amount actually due is

fraudulent as to subsequent lien creditors,^^ and the claim which, standing alone,

would be valid must fall with the fraudulent one with which it is combined.'^

(§8) E. Conflicting levies and liens; priorities}^—^The legal fiction that

there are in law no divisions or fractions of a day does' not apply to transactions

between parties where priority of right becomes a question of fact.^* In Michigan,

mortgaged property levied on must be sold as a whole subject to the mortgage,^^ and
a sale so made has no effect on the rights of the mortgagee.^' To preserve the

priority of a mortgage lien on chattels over the levy of an execution, the mortgagee

is required by statute in Iowa to furnish a verified statement on demand,^^ which is

complied with if the statement is furnished within a reasonable time before sale

under the levy,^' containing in substance all that the statute requires.^' Where
anterior to the mortgage the mortgagor had procured the redemption of the prem-
ises from an execution sale on the promise of a first lien to the person furnishing

the money, the lien thus acquired was superior to that of the mortgage.^* A claim

for taxes assessed and levied subsequent to the passage of the Pennsylvania statute

has no priority over a mortgage executed and recorded prior to its passage,'^ nor have

municipal liens priority over such mortgages under the act.^" Where a fund is paid

»9. civ. Code 5 5429. Hollinshed v. Wood-
ard, 124 Ga. 721, 52 S. B. 815.

1. Holllnshed v. Woodard, 124 Ga. 721,

52 S. E. 815.

2. Ford T. Bigger [Ark.] 97 S. W.- 65.

3. Klrby's Dig. §S 3211, 3212. Ford v. Big-
ger [Ark.] 97 S. "W. 65.

4. 5, e. Ford V. Bigger [Ark.] 97 S. "W. 65.

7. Qaar, Scott & Co. v. Reesor [Ky.] 91

S. VT. 717. Evidence held insufficient to

show full satisfaction of a judgment by
payment to an officer having the execution
In baad. Id.

8, 9. Hamant v. Creamer [Me.] 63 A. 736.

10. Execution held sufficiently identified

with Judgment, notwithstanding error of

clerk, to sustain judgment on appeal. Ha-
mant V. Creamer [Me.] 63 A. 736.

11. The Act of 13 Elizabeth applied.
"Weiskircher v. Volk, 29 Pa. Super. Ct. 611.

12. vy^eiskircher v. Volk, 29 Pa. Super.
Ct. 611.

18. See 5 C. L. 1389.

14. Where defendant claimed equal right

with complainant under a mortgage exe-

cuted on the same day that complainant's
was executed, defendant's failure to prove
that his mortgage was executed at the same

time as complainant's was fatal to defend-
ant's claim. New England Mortg. Sec. Co.
V. Fry [Ala.] 42 So. 57.

15. Comp. Laws 1897, § 10,318. Hunger
V. Sanford [Mich.] 13 Det. Leg. N. 146, 107
N. W. 914.

16. Hunger v. Sanford [Mich.] 13 Det.
Leg. N. 146, 107 N. W. 914. Hence, when
chattels are sold on execution pursuant to
the statutory provision, the officer cannot
retain a, surplus arising from tlie sale to
stand in the place of so much of the prop-
erty covered by the mortgage. Id.

17. Code § 3987. Becken v. Keystone Mfg.
Jewelry Co. [Iowa] 106 N. W. 622.

18.. Becken v. Keystone Mfg. Jewelry Co.
[Iowa] 106 N. W. 622.

1!(. Omission of calculation of Interest
from the statement held immaterial. Becken
V. Keystone Mfg. Jewelry Co. [Iowa] 196
N. W. 622.

20. New England Mortg. Sec. Co. v. Fry
[Ala.] 42 So. 57.

21. Act June 4, 1901, P. L. 364. Caner v
Bergner, 27 Pa. Super. Ct. 220.

22. Martin v. Greenwood, 27 Pa. Super.
Ct. 245.
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into court for distribution, an execution creditor's rights are not affected by the

failure of a landlord claiming a portion of the fund for rent to giye notice of hi a

claim prior to the sheriffs sale.^^ Delay on the part of a sheriff in levying an

execution is not such fraud as will cause a loss of the lien as matter of law in favor

of a subsequent execution creditor.^* The lien acquired by levy of attachment is

not lost by the issuance of a general execution in IST-orth Carolina. ^° Levy of execu-

tion being made merely for security, the lien is void as to other creditors.^' Unless

the res is under seizure, the court cannot proceed to rank the privilege on it.^^

(§8) F. Relinquishment and dissolution of levy."^—^Where a levy is made on

property which has been previously attached, the validity of the levy does not de-

pend on the continuance of the attachment.^" A plaintiff controls his writ and has

the right to recall it at any time,'" and when the right is exercised, all third opposi-

tions claiming the proceeds of the expected sale necessarily fall with the writ.''^ An
officer is only authorized to accept money in payment of an execution in his hands.''

(§8) G. Release of property on receipts or forthcoming or delivery bonds.'^^

—In a suit on a forthcoming bond, the only issue to be decided is whether or not

there has been a breaoh of the bond.'*

(§8) E. Liability of officer for loss of property levied upon}^

(§8) I. Rights as to custody of property levied on and incidental to talcing

possession.—By the common law an oflScer making a levy is authorized to maintain

an action against any person who unlawfully takes from his possession chattels

levied on under lawful process,'* and where one by threats or promises to hold

harmless induces a constable to deliver property held under a levy, he is liable for

all damage which results to the constable from such delivery.'^ An ofiBoer who at-

taches chattels or takes them on execution cannot maintain his right and retain his

special property in them without taking them into his possession and keeping them,"
and an officer seeking to replevin chattels on which he claims to have levied an exe-

cution has the burden of showing that he had a special property therein when the

,

action of replevin was brought.'* When execution is recalled the court may order

Mghts acquired under the levy to be saved.*"

23., Act June 16, 1836, P. L. 755, § 83, con-
strued. "Wadas v. Sharp, 27 Pa. Super. Ct.

24. V^adas v. Sharp, 27 Pa. Super. Ct. 233.

Delay on the part of a sheriff in levying
an execution, caused entirely by the sheriff

who believed ana had good reason to be-

lieve that defendant was endeavoring to pay
the amount of the Judgment, held Insuffi-

cient to cause the loss of the lien. Id.

25. Where the land of a nonresident has
been attached, the issuance of a general ex-

•ecution on the judgment recovered in the
action, instead of first having the land -which

had been attached, and which was con-
demned in the Judgment to be sold under a
general execution to be issued for that pur-

pose, does not cause a loss of the lien ac-

quired by the levy of the attachment, in

view of the new procedure authorized by
Code § 370. May v. Getty, 140 N. C. 310,

BS S. B. 75.

36. In re Thackara Mfg. Co., 140 F. 126.

27. Sevey v. Chappuis Co., 116 La. 759,

41 So. 62.

28. See 3 C. L. 1402.

20. Dunbar . Kelly, 189 Mass. 390, 75

N. E. 740.

30. Evidence held sufficient to show that

the action of the sheriff in releasing a seiz-
ure and returning the writ was approved
by the plaintiff. Sevey v. Chappuis Co., 116
La. 769. 41 So. 62.

31. Sevey v. Chappuis Co., 116 La. 759,
41 So. 62.

32. Proof of delivery of a cow to a sheriff
in part payment on an execution is unavail-
ing to show satisfaction of the Judgment to
any extent. Gaar, Scott & Co. v. Eeesor
[Ky.] 91 S. "W. 717.

S3. See 5 C. L. 1390.

34. Hence, neither the legality of the
levy nor the authority of the officer to make
it is an Issuable fact. Oliver v. Warren, 124
Ga. 549, 53 S. E. 100.

35. See 3 C. L. 1402.

36. Dickinson v. Oliver, 99 N. T. S. 432.

37. Turner v. Woodward, 123 Ga. 866, 51

S. E. 762.

38. Rev. Laws c. 167, 8 45, relative to

attachment of bulky property, held inappli-
cable to a seizure of goods on execution.
Field v. Fletcher, 191 Mass. 494, 78 N. B. 107.

39. Field V. Fletcher, 191 Mass. 494, 78

N. B. 107.

40. Seymour v. Bruske [Mich.] 12 Dot.

Leg. N. 620, 104 N. W. 691.
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(§ 8) J. Effect of death of debtor.*"^—Where judgment is rendered against

Iwo and one dies, execution thereafter issued against both is valid against the sur-

vivor, and keeps alive the judgment lien upon the survivor's lands.*^

(§8) K. Liability for wrongful levy.^^—Where several defendants are charg-

ed jointly vidth conversion by causing levy and sale, no recovery can be had unless

the defendants are shown to be joint tortfeasors.*' A mere agent cannot maintain

an action for the alleged conversion of his principal's property by levy and sale

thereof on execution as the property of .another.** Hence the burden is on plain-

tiff to show his ownership of the property.*^ The refusal of the oSieer to levy on

property pointed out by the defendant renders the officer liable to him for such ac-

tual damages as he may sustain.*" Where an indemnifying bond has been required

by an officer under the Kentucky statute, when the property is claimed by a third

person, the officer is exonerated from liability for the damage, if the bond was-

solvent when executed.*'' Exemplary damages may be awarded for making a mali-

cious levy and sale of property on execution,** but malice in making a levy cannot

be implied from the mere fact that a jury might consider the amount mireasonable.**

Where a waiver of exemption is restricted to proceedings under a landlord's war-

rant, a sheriff is liable for denying an exemption on an execution on an ordinary

judgment against the debtor.^" The market value of property at the time of an
alleged wrongful levy thereon,'^ and whether an excessive levy was maliciously made,,

have been held to be questions for the jury.'^^

§ 9. Claims of third persons and trial thereof. ^^-—^A judgment creditor has

nothing more than a lien upon the interest of the debtor and yields to every equitable

claim existing in third persons."* Knowledge on the part of the judgment creditor

at the time he was furnishing the goods to the debtor, for which the judgment on
which the execution issued was rendered, that claimant was asserting any claim to

the property levied on, is an immaterial factor in determining the title.^^ A mere
lienholder is not entitled to the remedy of the trial of the rights of property,^" but

when the officer in making the levy takes possession of the property to the exclu-

40a. See 1 C. L. 1182.

41. Dietoiat Bre*ring Co. V. Grabski, 7

Ohio C. G. (N. S.) 221.

42. See 5 C. L. 1391.

43. Livesay v. First Nat. Bank [Colo.]

86 P. 102. Ana neither the mere giving of

an Indemnifying bond to an officer by each
of the defendants in pursuance of their

remedy under separate writs (Id.), nor the

fact that they joined in an answer to the
complaint, is sufficient to constitute them
joint tortfeasors (Id.).

44, 45. Smiley v. Hooper [Ala.] 41 So. 660.

48. Hollinshed V. Woodard, 124 Ga. 721,

52 S. E. 816.

47. Civ. Code Prac. § 643. Manning v.

Grinstead [Ky.] 90 S. W. 553.

48. Evidence held sufficient to warrant
exemplary damages. Sparks v. Ponder [Tex.
Civ. App.] 15 Tex. Ct. Rep. 380, 94 S. W. 428.

40. Mills V. Larrance, 217 111. 446, 75 N.
B. 555. Error in instructing in an action
for an alleged excessive levy that if plaintiff
in execution points out and directs a levy on
an unreasonable and excessive amount of
property he does so at his own peril held
cured by another instruction unqualifiedly
making malice the gist of the action. Id.

50. Schock v. Waldelich, 27 Pa. Super. Ct.

215. Nor is he relieved from such liability

by a recital in the transcript of the justice's

docket of a waiver of the benefit of the
exemption laws (Id.), nor by an indorsement
on the writ made by the prothonotary, "un-
der the direction of the plaintiff, to take
notice of waiver in transcript on which the
writ is issued (Id.).

51. Evidence held sufficient to sustain
verdict as to the market value of cotton
wrongfully levied on at the date of the levy.
Sparks v. Ponder [Tex. Civ. App.] 15 Tex.
Ct. Rep. 380, 94 S. W. 428.

52. Mills V. Larrance, 217 111. 446, 75 N.
E. 555.

53. gee 5 C. L. 1391.
54. Magerstadt v. Schaefer, 110 111. App.

166. Where, at the time of seizure of prop-
erty under execution, a third person is the
owner and holder of a prior valid lien, and
entitled thereurfder to the immediate posses-
sion thereof, the seizure is invalid. Kansas
City Wholesale Grocery Co. v. McDonald, US
Mo. App. 471, 95 S. W. 279. The casual re-
mark of the president of a corporation
while not engaged In the business of the
company, that he owned certain property,
which was later seized for his debt and
claimed by the corporation, is not binding
on the corporation in a proceeding to retake
the property, in the absence of evidence of
authority to him from the corporation to
make the representation. Collins Ice Cream
Go. v. Normandie, 121 111. App. 140.
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sion of the pledgee, the latter is entitled to the remedy," unless the officer makes the

levy by giving the possessor of the property notice as required by statute, and does

not take the property into his possession.^* When the claim of the wife to owner-

ship of property sought to be subjected to satisfaction of a judgment against her

husband falls, her demand for damages for its alleged wrongful seizure also falls.^"

In Maryland the fact that claimant is the wife of the debtor is no ground for

quashing a proceeding by her to try the title to property levied on and sold as her

husband's."" A payment made by a wife of a debt of her husband to prevent the

sale of property under the erroneous belief that it belonged to her will not justify

her in recovering it from the person to whom it was made, when the effect of the

payment was to cause the seizure of the property to fall and the writ of the seizing

creditor to be returned."^ Where a transfer of- property by a debtor is void as

against his creditors, an officer making a levy thereon is not required to plead and

prove the debtor's insolvency to sustain his claim thereto against the claim of the

transferee."^ In Iowa, notice is essential to perfect the claim of a third person,"'

and to state a cause of action, the notice must be pleaded."* An officer usually has

the right to demand an indemnifying bond when the claim of a third person is

brought to his notice,"^ and in Missouri may do so when the claim is filed after the

execution is levied,"" though the execution is special ;"' but the giving of a bond does

not constitute a condition precedent to a claimant's right to have the question of

the right of property and amount of damages sustained determined on a petition

under the Maryland statute."* The obligor in an indemnifying bond is estopped "to

assert as a defense against liability thereon that no levy of execution had been made
when the bond was executed where the recitals of the bond contradict the assertion."'

'

A variance as to the name of the maker of a machine levied on and sold by virtue

of an indemnifying bond is not necessarily ground for releasing the liability of

either the principals^" or surety on the bond.'^ An action on an officer's indemnify-

ing bond is permitted by direct statutory provision in Kentucky for such damages as

the successful claimant may be entitled to,^^ but in the absence of malice the obligors

are not liable for counsel fees,'' nor for fees paid for witnesses who were not used,

or whose claims were not allowed, in the action to determine the title to the prop-

erty,'* and where the property seized was a merchant's stock of goods, legal in-

terest on the value for the time the owner was deprived of its use would not be

adequate damages.'" And since the stock of goods has no usable value,'" he is enti-

tled to recover for profits lost during the period of enforced suspension of business"

which are to be arrived at by showing the average profits during a corresponding

previous average period.'* But damages to his future business'" or credit are not recov-

55. Baker v. Drake [Ala.] 41 So. 845.

56, 57, 58. National Bank of Cleburne v.

Citizens' Nat. Bank [Tex. Civ. App.] 93 S.

W. 209.

59. Pelleti'er v. State Nat. Bank [La.] 41

So. 640.

60. The question of her disability to sue

can only be raised by plea in abatement.

Albert v. Freas [Md.] 64 A. 282.

61. Pelletier v. State Nat. Bank [La.] 41

So. 640,

62. Calkins v. Howard [Cal. App.] 83 P.

280.
63. Notice held insufficient under Code Ss

3906, 3991. Shaw v. Tyrell, 129 Towa, 556,

105 isr. "W. 1006,

64. Petition held in.=infncient under Code
SS 3906, 3991. Shaw v. Tyrell, 129 Iowa, 566,

105 N. W. 1006.

65. Smith v. Rogers, 191 Mo. 334, 90 S.
"

W. 1150.

66. Where property was attached by a
constable and no claim was made by any
third person for the property, and the at-
tachment suit proceeded to final .ludgment
without such claim being asserted, but a
claim was filed after execution was levied
on the property, the case was within Rev.
St, 1899, § 4043, entitling a constable to de-
mand an indemnifying bond. Smith v, Rog-
ers, 191 Mo, 334, 90 S, W, 1150,

67. Rev. St, 1899, § 4043, construed. Smith
V. Rogers, 191 Mo. 334, 90 S. W. 1150,

68. Code Pub. Gen, Laws, art, 9, § 47,

Albert v. Freas [Md.] 64 A, 282,

60, 70, 71, Smith v. Rogers, 191 Mo, S34,

90 S. "W. 1150.
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erable,*" though the expense of procuring a forthcoming bond for the release of the

stock is a proper element of damages.*^ An action to set aside is the better remedy
where a conversance is alleged to be fraudulent.'^ On the trial of the right of prop-

erty, the issue is whether the property claimed is the property of the defendant in

the writ and liable to its satisfaction.*' The affidavit in a claim proceeding must
be in the proper court.'* The validity of the execution should be specially attacked

by plea.'° The findings must clearly determine the ownership.'* In a proceeding

to try the right of property, the judgment need not be in the alternative for the

property or its value under the Alabama statutes.'' In Texas/ where claimant is

defeated in a trial of the right of property, the court must adjudge the amount of

rent and hire necessary to be tendered under the statute in case claimant desires to

return the property unimpaired together with damages and costs in satisfaction of

the judgment." Claimant has the burden of establishing his claim,'" it being pre-

sumed that the levy was pursuant to an existing debt,'" and in case of possession in

claimant, the plaintiff must prove an allegation that he was a fraudulent trans-

feree."^

§ 10. Appraisement.^'^

§ 11. Execution sales. In general.'^—The sheriff in making a sale under an

execution is a special agent,'* and he cannot sell and convey title except in accord-

ance with the law"' giving such notice as the statute requires." It is a eommpn-
law rule that the officer who commences must complete the execution of the writ."'

A statutory inhibition against a sale of land upder execution by a constable does not

extend to such sales by sheriffs of city courts in Georgia."

72. Civ Code Prac. § 643. Manning v.

Grlnstead tKy.] 90 S. W. 553.

73, 74, 75, 76, 77, 78, 79, 89, 81. Manning
V. Grinstead [Ky.] 90 S. W. 553.

82. To rid a title of an alleged fraudulent
conTeyance, the better course is, after Judg-
ment and before execution levy and sale,

to bring suit to set aside the conveyance in

question, and, If successful, then subject

the property to execution process. Welch v.

Mann, 193 Mo. 304, 92 S. W. 98.

83. Code 1896, § 4142. Johnson v. Citi-

zens' Bank [Ala.] 39 So. 577. Hence clerical

errors in the judgment may be corrected

on appeal. Id.

84. An affidavit in a claim proceeding
involving $500, filed in the circuit court, is

a proceeding in. that court, even though it

is made before a justice of the peace and
bears a caption indicative of a proceeding
before the justice. Dunaway v. Perst [Fla.]

•41 So. 451.

85. On the trial of the right of property,

the validity of an execution cannot be ques-

tioned except by special plea setting up the

grounds of alleged invalidity. Courtney
Shoe Co. V. Policy tTex. Civ. App.] 16 Tex.

Ct. Rep. 325, 95 S. W. 7.

SC. When the jury finds in favor of the
claimant as to the right of property, it is

not necessary that they also find against

the defendant. Albert v. Freas [Md.] 64 A.

282
87. Code 1896, § 4144. Johnson v. Citi-

zens' Bank [Ala.] 39 So. 577.

88. Rev. St. 1895, art. 4845. Teague v.

Ryan [Tex. Civ. App.] 96 S. W. 936.

89. The burden of proof is on claimant to

establish afilrmatlve plea that property sold

Cfi foreclosure of a chattel mortgage was

free from the lien of the mortgage. Hirsh
& Co. v. Beverly, 125- Ga. 657, '54 S. B. 678.

90. Where a mortgage on personalty was
foreclosed and levied on the mortgaged prop-
erty, and a claim interposed after proof of
possession in the defendant subsequently to
the date of the mortgage, the burden was
shifted to the claimant to show that tha
property was not subject. Hirsh & Co. v.
•Beverly, 125 Ga. 657, 54 S. E. 678.

91. When property levied on is In the
possession of a third person claiming to own
it, the burden is on the plaintiff in execution
to show an alleged fraudulent transfer by
the debtor. Claimant held entitled to judg-
ment for want of evidence of fraudulent
transfer. Courtney Shoe Co^v. PoUey [Tex.
Civ. App.] 16 Tex. Ct. Rep. 325, 95 S. W. 7.

92. See 5 C. L. 1392.

93. See 5 C. L. 1393.

94. Fuller v. Exchange Bank [Ind. App.]
78 N. E. 206.

»5. , Sale held invalid for failure of pur-
chaser to pay amount of his bid. Fuller v.

Exchange Bank [Ind. 'App.] 78 N. E. 206.

96. Publication held to be a "newspaper"
within Cobbey's Ann. St. 1903, 5 1498 (sec-
tion 497, Code Civil Procedure), and section
11,420. -Merrill v. Conroy [Neb.] 109 N. W.
175. Where a statute requires 30 days' no-
tice of a sale on execution, a sale on the
thirtieth day is void. Code Civ. Proc. § 497,

construed. Young v. Figg [Neb.] 107 N. W.
788.

97. Rucker v. Tabor [Ga.] 54 S. E. 959.

98. In view of Civ. Code 1895, §§ 4290,

4305. Rucker v. Tabor [Ga.] 54 S. B. 959.

Under an execution issued from the city

court of Elberton, the sheriff of that court
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Rights and liabilities of lidderJ'^—The interest of a purchaser at an execution

sale is not a mere lien, but is .more appropriately termed an inchoate ownership,

prior to the expiration of the time for redemption,^ but the purchaser is sometimes

said to have acquired the legal title' even when the sale is of a trust estate.' As
respects the contract, of purchase, a sale under execution is distinguishable from a

judicial sale under *a decree condemning specific property.* The failure to pay the

amount bid at an execution sale invalidates the sale when the execution creditor is

not himself the purchaser," but a plaintiff who buys on an execution sale is not

excused from paying the amount of his bid when it exceeds the amount due under

the execution.* When a purchaser at a sheriff's sale who has made a deposit of hand
money defaults and there is a resale for a less price on heavier terms than the first,

the vendor cannot compel the first purchaser to make good the loss,' but he will be

entitled to a return of his deposit money, less the proper charges and expenses of

the sale in which the deposit was made,^ and the fact that the court prescribed the

terms of resale does not alter the rule." An unauthorized purchase of property at a

saLe under execution may be ratified.^" A bidder is entitled to a certificate of sale

free from an "attack on the ground that the land sold should have been subdivided

and offered in separate tracts.^^ A resale is proper on the refusal of the bidder to

pay the amount or receive the certificate.^^ The measure of damages for failure of

a bidder to comply with the terms of a bid at a sheriff's sale is the difference in price

on a resale fairly conducted on terms not lass advantageous to the purchaser than

the first."

Fees and costs.^*—Costs will be adjudged against the judgment debtor up to

the time he made his application for an allowance in lieu of homestead; costs made
thereafter must be paid by the execution creditor.^" The plaintiff as purchaser at

hift own sale is not bound to pay costs to be relieved of his bid where it was made
for a sum largely in excess of the debt through a mistake.^"

§ 13. Return and confirmation of sale}''—A statutory provision that the exe-

cution shall be returnable within 60 days after its receipt by the ofiicer excludes the

time after issuance by the clerk before its delivery to the ofiBcer for service.^* The
return of a sheriff on an execution as "fully satisfied" is insufficient, to show relief

of the debtor's liability.^' Where an officer's return shows the amount received by

may levy on and sell land. Acts 1896, p. 292.

construed. Id.

99. See 5 C. L. 1393.

1. Hardin v. Kelley [C. C. A.] 144 P. 353.

2. Toud V. German Sav. & Loan Soc. [Cal.

App.] 86 P. 991.

3. A purchaser of trust property sold for

the debts of a cestui who is entitled to a
present conveyance under Rev. Laws c. 178,

5 1, acquires a legal title. Lyons v. Urga-
lones, 189 Mass. 424, 75 N. E. 950.

4. A sale under execution is distinguish-

able from a judicial sale under a decree con-
demning specific property to be sold by a
register In chancery (McGaugh v. Deposit
Bank [Ala.] 40 So. 984), in that the court

is in legal effect the seller at a judicial sale,

unlike a sheriff's sale on ordinary common-
law or statutory execution, which is a min-
isterial act, in making which the law re-

gards the officer and not the court as the
vendor (Id.), and this distinction is not lost

from the fact that the decree directs the
register, in advertising and selling the lands,

to proceed in the manner pres.cribed by law
for the sale of lands levied on under execu-
tion (Id.).

Exchange Bank [Ind. App.]5. Puller v.
78 N. B. 206.

e. Iilanger v. Sanford [Mich.] 13 Det Leg.
N. 146, 107 N. W. 914.

7, S, 0. Pepper v. Deakyne, 212 Pa. 181,
61 A. 805.

10. Purchase by attorney held ratified by
client. Ford v. Bigger [Ark.] 97 S. W. 65.

11. Hence where a 100-acre tract was of-
fered and bid in in bulk without being of-
fered in parcels, the bid was properly reject-
ed and resale made. State Bank v. Br/own,
128 Iowa, 665, 105 N. W. 49.

12. Where the bidder at the sale refuses
to pay the money or to receive the certifi-
cate of sale, the proceedings are not satis-
fled and the sheriff may proceed to readver-
tise and sell. Andrews v. Scott, 113 111. App,
581.

Pepper v. Deakyne, 212 Pa. 181, 61 A.13.

805.
14.

15.

401.

16.

105 N.
17.

See 5 C. L. 1394.
Warns v. Reeck, 8 Ohio C. C. (N. S.)

State Bank
W. 49.

See 6 C. L.

V. Brown, 128 Iowa, 665,

1394.
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liim at an execution sale to be less than the debt, a recital that the amount received

is the total amount of the debt is an error which corrects itself.^" Confirmation

cannot be had under the Nebraska statutes in the absence of proof of publication

of notice of sale.^^ Until reversed or set aside in a direct proceeding instituted for

that purpose, the confirmation of an execution sale is conclusive as to everything

found by the court essential to its legality.^^

§ 13. Redemptions^—The right to redeem does not exist independently of

statute,^* and when the provisions of the statute have been complied with, the prop-

erty is freed from any claim of the purchaser.^'' It is a mere personal privilege

conferred on those named in the statute.^" The right of redemption is neither

property^^ nor the right of property,^^ and is not assignable^' nor subject to levy

and sale under execution.'" A valid tender is essential to mature the right,'^ and

a tender by a stranger has been held sufficient.'^ The effect of the distinction be-

tween judicial sales and execution sales proper has an important bearing on the

right of redemption.'' The title acquired by a purchaser of real property at an

execution sale can only be divested by a valid redemption.'* In South Dakota an

attaching creditor whose claim has not been reduced to judgment cannot redeem

from an execution sale,'° nor does a judgment subsequently obtained relate back

so as to give him the right." The assignment of a judgment does not" carry with

it the privilege of redeeming property as a judgment creditor in Alabama," and

this rule cannot be avoided by a redemption by the assignors," hence it has been

held that the assignee is a necessary party complainant to a bill brought by the as-

signors to enforce redemption.'" In Alabama the statute extending the right of

redemption to the vendee of the debtor only refers to a person to whom the debtor

may have sold the equity of redemption before the sale under a decree or mortgage,

etc."*"

18. Rev. Civ. Code § 335. Schroeder v.

Pehling [S. D.] 108 N. W. 252.

19. The return should state the facts,

showing what the sheriff did. Gamhers v.

First Nat. Bank, 144 P. 717.

20. Gaar, Scott & Co. v. Reesor [Ky.] 91

S. W. 717.
21. Magney v. Roberts, 129 Iowa, 218, 105

N. W. 430. And an affidavit unsigned by
affiant is insufficient proof. Comp. St. Neb.
1903, §§ 6920, 6924, 6937, 7069, construed. Id.

As is also a recital in the return of the offi-

cer. Id.

22. Description of premises in notice of

execution sale held not subject to collateral
attack. Schroeder v. Pehling [S. D.] 108
N. W. 252.

23. See 5 C. L. 1395.
24. Hardin v. Kelley [C. C. A.] 144 F. 353;

Wallace v. Markstein [Ala.] 40 So; 201.

25. Wenham v. Schmitt, 219 111. 195, 76
N. B. 375. Hence the legality of a redemp-
tion is not affected by the fact that the
person entitled to the redemption money is

deprived of his right to receive it at once
by an order of court restraining its pay-
ment pending an appeal (Id.), nor by the
fact that the amount paid does not include
Interest till the determination of the appeal
(Id.).

2G. Wallace v. Markstein [Ala.] 40 So.
201; Wenham v. Schmitt, 219 111. 195, 76
N. E. 375.

27, 38, 20, 30. Wallace v. Markstein [Ala.]
40 So. 201.

31. Tender for purpose of redeeming from

foreclosure sale held insufficient under Code
Civ. Proc. §§ 701-703. Toud v. German Sav-
ings & Loan Soc. [Cal. App.] 86 P. 991.

32. Where the facts are sufficient to put
a purchaser on inquiry as to a tender being
made by the owner, ho cannot defeat re-
demption under the Kentucky statute 1903,
§ 1684, on the ground that tender was made
by a stranger, demons' Adm'x v. Combs
[Ky.] 89 S. W. 113.

33. The effect of the distinction between
execution sales proper and judicial sales is
that a purchase by a judgment creditor at
his own sale for a sum_ greater than the
debt operates as an irrevocable satisfaction
of the judgment or decree, barring the cred-
itor's right to redeem (McGaugh y. Deposit
Bank [Ala.] 40 So. 984), while such purchase
at a judicial sale does not have the effect of
barring the creditor's right of redemption
prior to conflrmation of the sale (Id.).

34. Code Civ. Proc. § 700, cited. Toud v.

German Sav. & Loan Soc. [Cal. App.] 86 P.
991.

35. Comp. Laws Dak. 1887, § 5150. Har-
din V. Kelley [C. C. A.] 144 F. 353.

30. Hardin v. Kelley [C. C. A.] 144 F. 353.
Comp. Laws S. D. 1887, § 6150. authorizing
one who has a lien to redeem from a supe-
rior lien on the same property, does not
give an attaching creditor the right to re-
deem from an execution sale before the
passing of the sheriff's deed. Hardin v.
Kelley [C. C. A.] 144 F. 363.

37, 38, 39. Sloss v. Steiner Bros. [Ala.]
40 So. 611.
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§ 14. Title and rights acquired in pi-opp.rty sold, and evidence thereof.*^—To
establish title as derived from a sale by the sheriff, one must show a judgment ren-

dered by a court of competent jurisdiction/^ and subsisting*'' a writ issued in con-

formity thereto," and a sale by the sheriff pursuant to the writ,*^ but where the

original records are shown to have been lost or destroyed, the existence of those

elements, or either of them, may be .proved by secondary evidence.^" A sale under

a void judgment confers no title on the purchaser.*' It has been held in T,exas

that a sale under a dormant judgment is merely voidable,*^ that it can only be at-

tacked in a direct proceeding for that purpose,*" and takes precedeace over title ac-

quired by deed_s of the execution defendant executed before the sale but subsequent

to the levy;^" but under the statutes of Michigan a different conclusion has been

.reached.^^ The sale relates back to the time of the levy^^ or to whenever the lien

attached giving only such title as the debtor had''^ with any rights that inhere in

his title or estate.^* The purchaser is a privy in estate with the debtor,^'' and the

sale is subject to all the rights of all who hold a prior lien on the property,^" but

. before the title of a purchaser at an execution sale can be defeated by an equity in

a third person, the purchaser must not only have actual notice of the equity^' at the

time of the sale,°* but it must be superior to the lien of the judgment creditor. °^

In Kentucky, however, notice of a bona fide conveyance has been held to give the

vendee therein the better title,^" and in Ohio the vendee under an executory con-

tract of sale has been held to be entitkd to the protection of the court to the amount

40. Code 1896, § 3505, held not to author-
ize a transfer or assignment ol the debtor's
personal right of redemption. Wallace v.

Markstein [Ala.] 40 So. 201.

41. See 5 C. L. 1395.
42. Fontelleu v. Fontelieu, 116 La. 866,

'1 So. 120.

43. When the judgraent has been satis-

itied, a sale thereafter on an execution there-
iunder passes no title. Thus, where the pTo-
iceeds of a sale on an original execution to-

Igether with ujicredited cash payments had
luUy satisfied a judgment, the execution
creditor could acquire no title by a purchase
at a 'sale on an alias execution on the judg-
ment. O'Brien v. Allen, 42 Wash. 393, 85

P. 8.

44. 45. Fontelieu v. Fontelieu, 116 La. 866,

41 So. 120.

4G. Evidence held sufficient to show title.

Fontelieu v. Fontelieu, 116 La. 866, 4t So.

120.
47. Aultman & Taylor Co. v. Meade [Ky.]

89 S. W. 137. Where a justice of the peace
renders judgment in a, suit in which the
amount in controversy is in excess of his

jurisdiction, a sheriff's sale under an execu-
ition issued on the judgment is void. Ham-
ilton V. Rogers [Ga.] 54 S. E. 926-.

I 48, 49. Taylor v. Doom tTex. Civ. App.]
, 16 Tex. Ct. Rep. 172, 95 S. W. 4.

50. Layrie v. Layne [Ky.] 90 S. W. 555.

51. The title acquired by deed from an
execution debtor is superior to the title ac-

quired by a purchaser at an execution sale,

within a statute declaring the lien by ex-

ecution void after five years from the mak-
ing of the levy, unless the property is soon-

er sold thereon. Bliss v. Slater [Mich.] 13

Det. Leg. N. 216, 108 N. W. 86.

52. Layne v. Layne [Ky.] 90 S. W. 555.

53. A purchaser of land at an execution

sale acquires only such interest as the

debtor had at the date of the judgment on
which the execution was based. Jones v.
Hubbard, 193 Mo. 147, 90 S. W. 1137. A con-
veyance by a purchaser back to the debtor
conveys no title when the debtor had none
at the time of the sale. Norcum v. Savage,
140 N. C. 472, 53 S. E. 289. In North Caro-
lina, a sale on execution of a husband's in-
terest in his wife's lands, in case of a mar-
riage celebrated prior to the passage of the
act of 1848, passed only his tenancy by the
curtesy (Id.), and in case of a marriage
celebrated sujjsequent to the passage of that
act, no title passed by such sale (Id.).

54. A lessor's interest in a coal mining
lease passes to the purchaser at an execu-
tion sale the right to receive, the "rentals"
or royalties, though the payments are pro
tanto purchase money of the coal in place.
Cooibaugh v. Lehigh & W. B. Coal Co., 213
Pa. 28, 62 A. 94.

55. Decree of Federal court adjudging
interest of party in contract to have been a
mere option held conclusive on purchaser at
execution sale. Jones v. Hubbard, 193 Mo.
147, 90 S. W. 1137.

56. Hence a purchase by a junior incum-
brancer prior to a purchase by a senior did
not affect the rights of the senior. Jefferson
County Sav. Bank v. Miller [Ala.] 40 So. 513.

57. Equitable Loan & Security Co. v.

Lewman, 124 Ga. 190, 52 S. E. 599. Where,
at the time the lien is acquired, the creditor
has no notice, actual or constructive, of
equities of third persons in real estate, the
title to which stands in the name of the
judgment debtor as the apparent absolute
owner, the purchaser at the execution sale
thereof takes a good title. Mansfield v.

Johnson [Fla.] 40 So. 196.

58. Mansfield v. Johnson [Fla.] 40 So. 196.

59. Equitable Loan & Security Co. v.

Lewman, 124 Ga. 190, 62 S. E. 599.
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paid by him." The fact that the demand arose out of the relation of attorney and

client does not prevent the judgment creditor from becoming purchaser at sale under

execution,*^ but when an attorney, acting as such, purchases land at an executien

sale for a less sum than is due on the claims of his clients on which it was being

sold, a resulting trust arises in favor of his clients,'' who have a right to claim the

benefit of the purchase by demanding a conveyance if they think fit to reimburse

the sum actually paid,"* or an account for the profits in case of a resale,*^ but the

sale is not absolutely void,"' and is voidable merely at the election of those bene-

ficially interested,- the execution creditors.'' A debtor can claim no equity in land,

as against the purchaser at an execution sale under an alleged contract between

them with the conditions of which he has not complied," and having furnished no

money to apply on the purchase or given any, or other consideration, he cannot as-

sert the existence of a resulting trust by virtue of the contract.'*

Where the entire interest in property was being sold, the fact that certain per-

sons interested protested to the creditor that only a partial interest was salable, to

which he made no reply, did not estop him to claim the entire interest under his

purchase,'" and the rule that the execution plaintifE is estopped to deny a leviable

interest does not operate by estoppel to cause a divestiture of rights under previous

sales made under different processes.'^

The title acquired by the purchaser at an execution sale will be aided by pre-

sumptions in favor of its legality,'^ especially on a collateral attack,'^ and as be-

tween a fraudulent grantee and an innocent purchaser at an execution sale, the court

will amend its process to protect the latter.'* Invalid sales may be legislatively

cured unless the proceedings contain fundamental defects destructive of jurisdic-

tion."

BigM to possession of realty.''^—Plaintiff in ejectment, claiming title under an
execution sale, is entitled to prove the interest of the debtor in the property at the

^me of the sale," and must do so to maintain the action," and the plaintiff in eject-

60. A good faith purchaser by unrecorded
deed will he protected against an execution
creditor who purchases at the execution sale,

if he has notice of the older equity before
the sale. Moore v. Faris [Ky.] 92 S. W. 592.

61. Where a creditor obtains judgment
and levies execution on property of the
debtor during the interval between a sale
•of the property by the debtor and execution
of a deed and its delivery, the purchaser
will be entitled, on distribution of the fund
arising from the sale on execution, to the
protection of the court to the extent of
the amount he paid down at the time the
•contract of sale to him was made. Warns
V. Reeck, 8 Ohio C. C. (N. S.) 401.

63. Patterson v. Drake [Ga.] 55 S. E. 175.

63, 64, 65, 66. Whitman v. O'Brien, 29 Pa.
Super. Ct. 208.

67. Hence, junior judgment creditors can-
not attack the validity of the sale. Whit-
man v. O'Brien, 29 Pa. Super. Ct. 208.

68, 69. Gloeckner v. Kittlaus, 192 Mo. 477,
«1 S. W. 126.

70. Mansfield v. Johnson [Fla.] 40 So. 196.
71. Where a creditor did not subject all

of the land of his debtor to the satisfac-
tion of a chancery decree on the first sale,

the fact that he thereafter subjected the
remainder to levy and sale on execution in

no way estopped him from claiming tl^le un-
•der the chancery sale. Harris v. Stephenson
tAla.] 41 So. 1008.

72. Rights under the sale .will be aided
by the presumption that an execution after
the Judgment would ordinarily have be-
come dormant, was either pursuant to leave
given or that leave was rendered unneces-
sary. Sohroeder v. Pehllng [S. D.] 108 N
W. 252.

73. That one assumed to be an officer and
made a levy and return under a writ direct-
ed only to a lawful officer is enough, on col-
lateral attack, to Justify the presumption
that he was such at the date of his levy.
Reeve v. North Carolina Land & Timber Co.
[C. C. A.] 141 F. 821. After the lapse of a
period approximating 26 years between the
execution of a trust deed and the making of
a levy on the property covered by the deed,
a presumption may be indulged in favor sf
the satisfaction of the deed on a collateral
attack on the validity of the levy. Id.

74. Such amendment may be made by the
court of Its own motion and in collateral
proceedings will be treated as actually
made. Hamant v. Creamer [Me.] 63 A. 736.

75. Fuller v. Hager [Or.] 83 P. 782, citing
authorities.

76. See 5 C. L. 1396.
77. Where plaintifE in ejectment relied •n

a title acquired by purchase at an execution
sale of all the interest the debtor had in
the land, he was entitled to prove what the
interest of the debtor was and that the
interest sought to be recovered was the same
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ment must fail so long as there is a judgment outstanding awarding defendant pos-

session under a purchase at execution sale." A void execution gives no right of

possession to a purchaser §it the execution sale,*" and one taking possession by virtue

of such sale is a trespasser, even though he held a valid lien against the property at

the time.'^ Goods in the hands of a conditional vendee are subject to levy by his

creditors irrespective of any reserved rights of the vendor,*'' and when the sale is

made by a receiver, the title does not depend on the status of the purchaser as to

notice of the vendor's continuing title,*' but on the powers of the receiver who made

the sale.'*

The sheriff's deedJ^^—The Alabama statute requiring the execution of a deed

when real estate or any interest therein is sold to satisfy a judgment or decree only

applies to sales made by the sheriff.*' A sheriff's deed is to be considered as made
the day of the levy,*^ but is invalid when made without receiving the purchase

price.** Particularity in description of the land conveyed is required in a sheriff's

deed and in the levy to convey title against the debtor or his privies in blood.*'

§ 15. Legal and equitable remedies against defective or improper levy or sale.""

Injunction against levy or sale."^—An injunction will issue to restrain an execu-

tion sale of personalty where it is shown that plaintiff has no plain, speedy, and

adequate remedy at law,*'' or that defendant is insolvent and not able to respond

in damages,*' and, conversely, it will not issue if there is an adequate remedy at

law,°* or where the grounds for enjoining levy and sale under execution could have

been set up by plaintiff as a defense in the suit wherein the judgment sought to be

enjoined was rendered and no reason is shown in the bill why the same was not

done.**

Where a wife seeks to enjoin the sale of property for the debt of her husband,

the creditor is not confined to ajiy particular line of defense," and the validity of a

dation en paiement as between husband and wife may be successfully attacked with-

out proof of all the allegations called for by a revocatory action," nor need the hus-

band be shown to have been insolvent at the time of the alleged dation en paiement.'*

A wife cannot restrain the sale of land jointly owned by herself and husband, though
it was levied on by an attachment of the entire tract, where the notice of sale showed
tha:t only his interest was to be sold,** but she is entitled to enjoiu the sale of property

for her husband's debts where the title thereto was taken in his name through the

described In the execution levy. Davis v.

Dyer TKy.] 93 S. W. 629.
78. Where plaintiff in ejectment did not

prove the title possessed by the debtor at
the execution sale under which he claimed
title he could not maintain the action. Kir-
by's Dig. ; 6321. Wilson v. Gaylord [Ark.]
92 S. ,W. 26.

79. In proceedings for possession, under
the Kentucky statute (Ky. St. 1903. § 1689),
subsequent to execution sale, the Judgment
of the circuit court is conclusive as between
the parties thereto as long as it remains in

force. Combs v. Johnson, 26 Ky. L. R. 12,

80 S. W. 506.

80. 81. Houston Ice & Brewing Co. v.

Stratton [Tex. Civ. App.] 13 Tex. Ct. Rep.
887, 89 S. W. 1111.

82, 88. Duplex Printing Press Co. v. Clip-
per Pub. Co., 213 Pa. 207, 62 A. 841.

84. Receiver held to have power to give
goad title. Duplex Printing Press Co. v.

Clipper Pub. Co., 213 Pa. 207, 62 A. 841.

85. See 5 C. L. 1397.

86. Code 1896, § 1914. McGaugh v. De-
posit Bank [Ala.] 40 So. 984.

87. Layne v. Layne [Ky.] 90 S. W. 555.
88. Puller v. Exchange Bank [Ind. App.]

78 N. E. 206.
89. Veatoh v. Gray [Tex. Civ. App.] 14

Tex. Ct. Rep. 316, 91 S. W. 324.
90. 91. See 5 C. D. 1397.
82, 03. Kester v. Schuldt [Idaho] 85 P.

974.

04. Kirby's Dig., §§ 4431, 3224, construed.
Arkadelphia Lumber Co. v. Asman [Ark.]
95 S. W. 134.

05. Wilson V. Cook [Tex. Civ. App.] 15
Tex. Ct. Rep. 144, 91 S, W. 236. Injunction
does not lie to prevent the sale on execution
of a debtor's property in satisfaction of a
judgment for a license tax imposed by an
ordinance, penal in Its nature, which had
never been published. Francis Bros. v.

Robinson [Tex. Civ. App.] 13 Tex. Ct. Rep.
1016, 89 S. W. 803.

06. 07f 08. Pelletier V. State Nat. Bank
[La.] 41 So. 640.
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ignorance or mistake of the donor,^ and the credit was not -extended to her husband

in reliance on his ownership.^

One is entitled to enjoin the sale of his land under aq execution on a judgment

to which he was not a party and by which he was in no way bound under the Ken-

tucky statute restricting the right to maintain injunction.^

The ordinary rules of pleading apply,* and as to presumptions and burden of

proof.^

Affidavits -of illegality."—1o be available the affidavit of illegality must be

definite and certain in its allegations/ but it will not reach a defect in process

caused by a clerk's signature being appended by an assistant in the absence of the

clerk.*

Betting aside the sale.^—Though inadequacy of price, without more, is not suffi-

cient ground for setting aside a sheriff's sale," yet, where the price is grossly inade-

quate, the court may seize on other circumstances in order to give relief^^ when the

application is made in time,^^ or if the price is so inadequate as to shock the moral

sense, the sale will not be allowed to stand,^^.and in Missouri, this latter rule is ap-

plicable to sales under judgments for taxes,^* but the presumption is that prop-

erty sold at a regular execution sale "fetches its true value,"^^ and diligence is re-

90. Burris v. Craig [Colo.] 82 P. 944.

1, 2. Neeley v. Bank of Independence, 114
Mo. App. 467, 89 S. W. 907.

3. A statutory provision (Civ. Code Prac.
§ 285), that an injunction to stay proceed-
ings on a judgment shall not be granted in

an action brought by the party seeking the
injunction in any other court than that in
which the judgment was rendered does not
prevent one from enjoining a sale of his
land under execution on a judgment to
"Which he was not a party, and by which he
Is not in any way legally bound. Robinson
V. Carlton [Ky.] 96 S. "W. 549.

4. The petition to enjoin a saie of land on
execution under a judgment rendered in an
action before a justice of the peace, in
which

,

plaintiff was not served with sum-
mons or warrant, need not allege that at
the time of the rendition of the judgment
plaintiff was not indebted to the party, re-
covering the judgment. Robinson v. Carl-
ton [Ky.] 96 S. W. 549. A petition to re-
strain an execution sale alleging that plain-
tiffs had the right to point .out property to
be levied on to make the judgment, but
failing to point out other property, is sub-
ject to special exception to that portion
thereof. Stone v. Tilley [Tex. Civ. App.]
15 Tex. Ct. Rep. 583, 95 S. "W. 718.

5. Where an execution is levied on prop-
erty in which the debtor is apparently inter-
ested as heir, he is presumed to be an
owner to the extent of his apparent heirship.
Hickey v. Davidson, 129 Iowa, 384, 105 N. W.
678. Hence, the burden is on plaintiffs in
attempting to enjoin the sale on the ground
that the debtor has no Interest in the prop-
erty, to overcome the presumption. Id.

"Where defendant claims ownership of a
judgment by assignment along with a num-
ber of specifically designated instruments,
among which the judgment .is not referred
to, the burden is on him, in a suit to en-
join execution thereon, to show ownership
thereof. Henning v. Colsch [Iowa] 106 N.

"W. 922. "Where an injunction is taken
against the enforcement of payment by ex-

ecutory process of notes bearing on their
face 8 per cent interest, on the ground that
the holder had agreed to a reduction of
interest to 6% per cent, the burden is oh
plaintiffs to establish the agreement and its
precise terms. Redman v. Murrel [La.] 42
So. 49.

e. See 5 C. L,. 1398.
7. An allegation In an -affidavit of illegal-

ity that the plaintiff in fl. fa. "has taken no
steps in the .superior court to declare "the
trust, of which this property is the whole,
executed," held insufficient. Ruoker v. Ta-
bor [Ga.] 54 S. B. 959.

8. Rucker v. Tabor [Ga.] 54 S. TE. 959.
9. See 5 C. L. 1399.
10. Barnes v. Skiles, 30 Pa. Super. Ct.

418; Misener v. Glasbrenner [111.] 77 N. B.
467; State S.av. Bank v. Shinn [Ipwa] 106
N. "W. 921. A sale for $106 of property val-
ued at $8,000 held not subject to be set
aside- for inadequacy of price. Martin v.

Castle, 193 Mo. 183, 91 S. "W. 930. Bill to
set aside sale made under an execution for
inadequacy of price held demurrable. Harris
V. Stevenson [Ala.] 41 So. 1008.

11. Barnes v. Skiles, 30 Pa. Super. Ct. 418;
Misener v. Glasbrenner [111.] 77 N. E. 467.
The sale of an entire tract of valuable land
to satisfy a judgment for a mere pittance
should be set aside on motion, especially
where the judgment and execution as well as
an express statutory provision, require only
so much to be sold as necessary to satisfy
the judgment. State v. Elliott, 114 Mo. App.
562, 90 S. "W. 122. Sale of property worth
at least $4,000 for $188.72. King v. Arney,
114 111. App. 141. In a proceeding to set

aside a sale, evidence held sufficient to sus-
tain a finding that a sale should be set
aside for inadequacy of price. Barnes v.

Skiles, 30 Pa. Super. Ct. 418.
13. Application to set aside sale held not

made too late to give the court jurisdiction.
Barnes V. Skiles, 30 Pa. Super. Ct. 418.

13, 14. State V. Elliott, -114 Mo. App. 562,

90 S. W. 122.

15. Hence, to warrant setting aside of a
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quired to be exercised in asserting the right to relief." The matter of setting aside

sheriff's sales belongs to the class in which courts exercise discretionary power. ^^

The plaintiff in execution is not generally a necessary party to a proceeding to set

aside a sale under the execution.^* When an execution sale of a note and mortgage

is set aside, the title revests in the execution defendant.^"

§ 16. Restitution on reversal of judgment.'"'

ExECUTOEs AND ADMINISTRATORS; EXEMPLARY DAMAGES, sec latest topical Index,

EXEMPTIONS.

§ 1. The Right to Exemptions Generally
(l«3t).

§ 2. Persons Who May Claim (1632).
§ 3. Goods and Other Chattel Properties

Exempted (1632).
§ 4. Debts and Liabilities Inferior or Su-

perior to Right of Exemption (1633).

§ 5. Loss of Exemption Rights (1633).
§ 6. Selling or Transferring Exempt

Property (1634).
§ 7. How the Right is Claimed and En-

forced (1634).
§ 8. Recovery for Selling Exempt Prop-

erty or Evading Exemption Laws (1635).

§ 1. The right to exemptions generally}—Exemption of property from the

payment of debts is purely statutory/ and while exemption laws are liberally con-

strued/ they will not be so enlarged as to include property not fairly within their

terms,* nor will an exception in a grant of exemption be so construed as to aid in the

perpetration of a fraud.^ Exemption laws pertain to the remedy, and the law of the

forum governs." They are no part of the contract,' neither are they a contract be-

tween the state and a judgment debtor, nor a vested right, and may be changed as

<-ireumstances may. dictate.' The bankruptcy law has adopted the state laws in re-

gard to exemptions," and does not affect the allowange to bankrupts of the exemp-
tions which are prescribed by the state laws in force at the time of filing the peti-

tion.^" As in other cases where the Federal courts apply state statutes,^^ the courts

of bankruptcy will follow the construction placed on the exemption laws by the

highest courts of the state, so far as they have received a construction, and beyond
that will apply to them the general, established rules of construction.^.^ A debtor

cannot protect nonexempt property from the claims of creditors by talcing the title

thereto in the name of another, though it is bought with the proceeds of exempt
property.^'

sale for Inadequacy of the price, the In-
^adequacy must be averred and proved. Ful-
ler V. Exchange Bank [Ind. App.] 78 N. B.
206.

16. After a sale of property under a de-
cree of the chancery court- and a confirma-
tion thereof, the sale will not be set aside
on a collateral proceeding unless the party
seeking- relief acquits himself of -want of
diligence in resisting confirmation. Harris
V. Stephenson [Ala.] 41 So. 1008.

17. Setting aside held not an abuse of dis-

cretion. Barnes v. Skiles, 30 Pa. Super. Ct.

418.

18. Petition to set aside sale held to state
no cause of action against plaintiff in execu-
tion. White-Diamond v.

125 Ga. 191, 53 S. E. 1024.

19. He may foreclose.
42 Wash. 317. 84 P. 872.

20. See 5 C. L. 1399.

1. See 5 C. L. 1400.

2. In re Sullivan, 142 F. 620.

3. Becher v. Sha-w [Wash.] 87 P. 71; In re

Sullivan, 142 F. 620; Hart & Co. v. Cole

Hightower & Co.,

Bank v. Doherty,

[Ohio] 76 N.vE. 940. Statutes of exemptions
should receive such construction as -will
carry out the purpose of the legislature to
protect the debtors. Gibson v. People, 122
111. App. 217.

4. In re Sullivan, 142 F. 620. A matured
crop ready for harvesting is not exempt
merely because groivn on an exempted
homestead. Id.

5. Merchandise for -which the purchase
price has been but partially paid cannot be
claimed as exempt under the Constitution of
Florida, granting an exemption of $1,000 of
personalty to the head of a family, subject
to the exception that no property shall be
exempt for the payment of obligations for
the purchase thereof. Piatt v. Piatt [Fla]
39 So. 536.

6. 7. Stone v. Drake [Ark.] 96 S. W. 197.
8. Validity of statute changing exemp-

tions is not affected by its being made ap-
plicable to existing Judgments. Myers v.

Moran, 99 N. Y. S. 269.
0. In re Owlngs, 140 F. 739.

10. In re Mullen, 140 F. 206.
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§ 3. Persons who may claim}*—One must own property to entitle him to

enforce a claim of exemption thereof/^ but a legal title is not essential." Statutes

usually vary the right to and scope of exemptions according to the status of the

debtors, as professional men," heads of families,^' householders,^' mechanics and

laborers.^" A hunting and fishing guide is within the protection of the statute of

Maine exempting tools necessary to a debtor's trade or occupation.^^ A married

woman having persons dependent on her is entitled to claim exemptions as against

her own creditors, though her husband takes an active part in the management and

control of the business conducted by her,''^ and if the husband, as head of the family,

leaves the state, the wife or minor children can make the claim of exemption f^ or

the wife may do so if the husband refuses."* A partner is entitled to personal prop-

erty exemptions out of the firm assets in the hands of a trustee in bankruptcy,"^ but

one who has, before the bankruptcy of his firm, informally agreed to sell his interest

therein, and acted upon the agreement by taking employment as a clerk, cannot."*

Under a statute exempting for the life of a pensioner a homestead bought with pen-

sion money, heirs of the pensioner do not inherit such homestead free from the

debts of their ancestor."'

§ 3. Goods and other chattel properties exempted."^—The articles usually ex-

empted include professional implements and furniture,"' tools and implements of

11. See stare Decisis, 6 C. L. 1510.
12. In re Owings, 140 P. 739; In re Thomp-

son, 140 F. 257; In re Mullen, 140 F. 206.

13. McLeod's Trustee v. MoLeod [Ky.] 89

S. W. 199.
14. See 5 C. L. 1401.
16. A debtor doing business ostensibly as

agent, when In fact he is not agent, but has
used the Action to avoid proceedings against
him by creditors, cannot take advantage of

the fraud after the property has been placed
In the hands of a trustee In bankruptcy, and
make a valid claim of exemption from the
stock, under Const. N. C. art. 10, § 1, allowing
exemption of a limited amount of personalty
to any resident of the state. In re WooU-
cott, 140 F. 460.

16. Mozely & Co. v. Fontana, 124 Ga. 376,

52 S. E. 443.

17. A licensed embalmer and undertaker
Is not entitled to exemptions as a profes-

sional man. O'Reilly v. Brlanger, 108 App.
Dlv. 318, 95 N. Y. S. 760.

18. The head of a family who Is a citizen

of the state Is entitled to hold as exempt
personal property to tlie value of $500, in

Arkansas. Hosklns v. Fayettevllle Grocery
Co. [Ark.] 96 S. W. 195.

19. A farmer who Is a householder Is not
entitled to exemption of cows kept for use as
against a judgment for purchase money
ther.eof, though otherwise he would be en-
titled to hold them as exempt. Feenstra v.

Tanla [Mich.] 13 Det. Leg. N. 493, 108 N. W.
674. In Mississippi a householder having a

family and residing in a municipality Is en-
titled to make a selection of exempt per-
sonalty according to the dictates of his own
Judgment. Tishomingo Sav. Inst. v. Young
[Miss.] 40 So. 9.

20. The wages of a journeyman mechanic
or day laborer are exempt in Georgia. Evi-
dence held to show a debtor to be a journey-
man mechanic or day laborer, within Civil

Code 1905, § 4732. Prather v. Pantone, 125

Ga. 808, 54 S. B. 663. A molder who is obli-

gated to do the work of his trade himself
is entitled to exemption of his wages from
garnishment as an employe or laborer.
Moultrie v. Crocker, 125 Ga. 82, 54 S. E. 197.
Tools not exempt after debtor has aban-
doned trade. Cable v. Hoolihan [Minn.] 107
N. TV. 967.

21. In re Mullen, 140 F. 206.
22. Ginsberg v. Groner [La.] 41 So. 569.
23. Hosklns v. Fayettevllle Grocery Co.

[Ark.] 96 S. W. 195.
24. Mozely & Co. v. Fontana, 124 Ga.

376, 52 S. B. 443.

25. 26. In re Fowler & Co., 145 F. 270.
27. Beatty v. Warden [Iowa] 105 N. W.

357.

28. See 5 C. L. 1402.
29. A candelabra necessarily used by an

undertaker at the funerals of deceased per-
sons of certain religious beliefs Is not ex-
empt to him under a claim of exemption of
"professional Instruments and furniture"
(O'Reilly v. Erlanger, 108 App. Div. 318, 95
N. Y. S. 760), nor is a desk used in his of-
fice (Id.), nor a safe so used (Id.). Under
a statute exempting mechanical text-books
and books of professional men, tools of
mechanics, and all tools or other mechanical
instruments or appliances moved or work-
ed by hand, the words "worked by hand or
foot" refer to machinery. Undertaking be-
ing agreed to be a profession within Code
Pub. Gen. Laws Md., art. 83, S 11, an un-
dertaker cannot be deprived of exemption
of articles used in his profession merely
because they are not "worked by hand or
foot." Steiner v. Marshall [C. C. A.] 140 F.
710. In a statute exempting property limited
to "necessary household furniture, working
tools and team, prbfessional Instruments,
furniture and library," the woros "profes-
sional instruments, furniture and library,"
must be construed together. The office fur-
niture of an ordinary business man is ilO't

exempt under a statute limiting exemptl6»a
to "necessary household furniture, working
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trade,^" agricultural implements,'^ work horses/^ and other live stock,'' and feed for

the same.'* Crops fully matured and ready for the reaper are not exempt merely be-

cause grown upon an exempt homestead, in the absence of express statutory provi-

sion therefor.'^ The wages of a debtor are not exempt from garnishment, in Ar-

kansas, at the suit of a judgment creditor." The proceeds of fire insurance from

exempt chattels destroyed by fire are exempt," and in some states the proceeds of

a life insurance policy are exempt.'*

§_
4." Debts and liabilities inferior or superior to right of exemption.'^—

A

commutation money judgment is, by express statutory provision in Indiana, superior

to the right of exemption,*" as is a judgment for the purchase money of exempt

property in Michigan.*^ Where the right to exemptions depends on the nature

of the cause of action, the form of action brought does not control.*^ Execution

against a debtor's wages for the satisfaction of a surgeon's claim for services ren-

dered to the debtor's wife at the debtor's request is not authorized by a statute per-

mitting a resort to wages to satisfy claims for "necessaries sold," etc.*'

§ 5. Loss of exemption rights.*^—A judgment of nonexemption properly en-

tered cannot be abrogated by a nunc pro tunc entry after the term of court at which

the judgment was rendered on a showing dehors the record, especially in the face

of a statute depriving the court of jurisdiction to change its record at such time.*"

The dismissal of an application for exemption, after hearing evidence, is not an ad-

judication of the right of possession in favor of the defendant.*" The failure to

tools and team, professional Instruments,
furniture and library." O'Reilly v. Brlang-
er, 108 App. Div. 318, 95 N. T. S. 760.

30. A canoe is exempt as a necessary im-
plement or tool of a hunting and fishing
guide in Maine (In re Mullen, 140 F. 206),

but a rifle is not (Id.).

31. A cream separator Is exempt as a
tool or Instrument of a farmer under the
Code of Iowa. In re Hemstreet, 139 F. 958.

Farming utensils or implements of hus-
bandry to the value of $1,000 are exempt
in California, but only to farmers. Evi-
dence held not to show a debtor to be a
farmer within Code Civ. Proo. sec. 690,

subd. 3, exempting farming utensils and
Implements of husbandry. Howell v. Boyd
ECal. App.] 84 P. 315.

32. Mules are exempt as "work horses"
(MoBlveen v. Goings, 116 La. 977, 41 So.

229), but horses used solely for the con-
venience or pleasure of a debtor and his

family are not exempt as "'work horses"
(Tishomingo Sav. Inst. v. Young [Miss.] 40

So. 9).

33. Cows kept for use by a farmer who
is a householder are exempt except ' as

against a Judgment for the purchase mon-
ey thereof. Feenstra, v. Tanis [Mich.] 12

Det. Leg. N. 493, 108 N. W. 674.

34. Under a statute exempting certain

stock, followed by a provision exempting
necessary food for the support of the stock,

no exemption can be claimed for necessary

food for stock when the debtor has no ex-

empted stock (Byrnes v. Deere Plow Co.

[Kan.] 85 P. 819), nor can an exemption of

wheat be claimed thereunder, when wheat
was not regarded In the vicinity as food

for stock at the time the wheat was taken

(Voss V. Goss [Kan.] 84 P. 564), nor can

wheat be claimed as exempt thereunder for

the purpose of sale to buy other food for

the stock (Id.).

7 Curr. L.—103.

35. In re Sullivan, 142 F. 620.
36. Stone v. Drake [Ark.] 96 S. W. 197.
37. Langley v. Pinnal] [Cal. App.] 83 P.

291.

38. A beneficiary of a policy of life in-
surance Issued by an insurer doing busi-
ness on the co-operative or assessment
plan under a statute exempting such mon-
ey paid or to be paid, is entitled to the p):o-
ceeds after payment by the insurer (People's
Bank of Buffalo v. Cushman, 95 N. Y. S. 882),
but not under a statute only exempting such
money "to be paid ' (Recor v. Recor [Mich.]
12 Det. Leg. N. 784, 106 N. W. 82. Insurer
not incorporated under Insurance Law of
1892 held nevertheless within- section 212
thereof. People's Bank of Buffalo v. Cush-
man, 95 N. Y. S. 882. Nonresident lega-
tees of the proceeds of life insurance, not
to exceed $5,000, hold the same free from
the claims of creditors of testator, under
the statutes of Mississippi, providing that
exemptions thereunder shall be allowed in
favor of residents of the state only. Boro-
dofski V. Feld [Miss.] 40 So. 816.

39. See 5 C. L. 1402.

40. Hobbs V. Eaton find. App.] 78 N. B.
333.

41. Feenstra v. Tanis [Mich.] 13 Det.
Leg. N. 493, 108 N. W. 674.

42. The recovery for breach of marriage
promise Is on contract though the action
be in trespass and defendant is according-
ly entitled to $300 exemption. Keim v.

Brumbaugh, 29 Pa. Super. Ct. 557. Exemp-
tions are not allowed in Pennsylvania
against execution on a forfeited bail bond,
though the judgment was had In assump-
sit on the bond. Commonwealth v. Savage,
30 Pa.- Super. Ct. 364.

43. Taylor v. Barker, 108 App. DJv. 21,

95 N. Y. S. 474.

4'1. See 5 C. L. 1403.
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insist on an exemption at the time the property is taken from the debtor does not

in Iowa defeat his right thereto.*^ A conveyance made for the purpose of defraud-

ing creditors does not preclude a debtor from claiming exemptions^ when the transac-

tion has been nullified by creditors/' though one who has concealed money and prop-

erty with intent to defraud creditors is not entitled to claim exemptions under the

laws of Pennsylvania.*' A statute providing for the waiver of the benefit of the

exemption laws is repugnant to a constitutional provision requiring the legislature

to protect by law from forced sale a portion of the homestead and other property of

all heads of families.^" Waiver of exemptions is in some states deemed contrary

to public policy/^ and when allowed waivers are strictly construed.^^ General ap-

pearance to a foreign attachment does not preclude an application to release exempt
property therefrom.^^ The allowance of an exemption on the levy of execution is no

bar to another allowance on a subsequent levy on a revival of the same judgment,^*

nor does the dismissal of an application by a husband for exemption as the head of

a family, after hearing evidence, estop the wife from thereafter making claim on

the ground of the refusal of the husband to make the application.""* The tools of a

tradesman are not exempt after he has abandoned his trade, leased his tools, and

given the lessees the unconditional right to purchase them at a future time not-

withstanding his expressed intention of returning to his trade.^° A statute provid-

ing that in any suit in which a waiver of the rights of exemption is sought to be

enforced, the fact of the waiver and its extent must be averred in the petition, does

not require that facts that would distinguish a valid from an invalid waiver shall be

set out." A business is unlawful, so as to prevent a debtor engaged therein from

claiming an exemption, though the same business was originally engaged in by the

debtor legally.^'

8 6. Selling or transferring exempt property.^^—A transfer of exempt prop-

erty cannot operate as a fraud upon creditors,'" nor its sale affect their rights,"^ but

property of a nonexempt class, bought in the name of another with the proceeds of

exempt property, cannot be retained against the claims of creditors.'" The proceeds

of the sale of a homestead are, under the statutes of Washington, exempt from gar-

nishment for a reasonable time, where the homestead claimant intends in good faith

to reinvest the proceeds in another homestead.'^

§ 7. Hoiv the right is claimed and enforced.^*—An affidavit setting forth the

4S. Story Mercantile Co. v. McClellan
[Ala.] 40 So. 123.

4«. Mizely & Co. V. Fontana, 124 Ga.

376, 52 S. El. 443.

47. In re Hemstreet, 139 F. 958.

48. In re Thompson, 140 F. 257.

40. Evidence held to show that a debtor
concealed money and property with Intent

to defraud his creditors. In re Alex, 141 F.

483.
50. A provision in a chattel mortgage

purporting to waive the exemption laws
Is therefore void as to husband and wife.

Slyfield V. Willard [Wash.] 86 P. 392.

51. The exemption of wages under the

Pennsylvania statute cannot be waived.
Morris Box Board Co. v. Rossiter, 30 Pa.

Super. Ct. 23. And see 5 C. L. 1403, n. 72,

and 3 C. U 1411.

52. Waiver in lease of exemption of per-

sonal property held to apply only in case

o€ distraint. Schock v. Waidelich, 27 Pa.

Super. Ct. 215.

53. Morris Box Board Co. v. Rossiter, 30

Pa. Super. Ct. 23.

54. Hart & Co. v. Cole [Ohio] 76 N. B.
940.

55. Mozely ^ Co. v. Fontana, 124 Ga. 376,

52 S. E. 443.

58. Cable v. Hoolihan [Minn.] 107 N. W.
967.

57. Code 1896, §§ 2106, 2107. Story Mer-
cantile Co. V. McCleUan [Ala.] 40 So. 123.

58. A saloonkeeper could not claim ex-
emptions from property used In the busi-

ness .where he was, at the time the claim
was made, operating the saloon in violation

of the penal statutes, though he commenced
the business by fully complying with the

liquor laws. McCarthy v. Payne, 141 Mich.

571, 12 Det. Leg. N. 570, 104 N. W. 981.

59. See 6 C. L. 1403.

CO. Foreman v. Citizens' State Bank, 128

Iowa, 661, 105 N. W. 163.

61, ea. McLeod's Trustee v. McLeod [Ky.]

89 S. W. 199.

63. Becher v. Shaw [Wash.] 87 P. 71.

See, also. Homesteads, 5 C. L. 1689.

04. See 5 C. L. 1404.
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claim and grounds of exemption is required in some states" and such affidavits are

liberally construed in aid of the exemption,"' but a defective claim of exemption can-

not be cured by amendment."' The provision of the Ohio statute that one bringing

an action on a claim for necessaries should first make a demand in writing upon the

debtor for the excess over ninety per cenf of his personal earnings is jurisdictional,

and when this requirement has not been complied with, the attachment should be dis-

<^harged."* The setting apart of homestead and personalty exemptions^ without giv-

ing the debtor opportunity of exercising his right of selection is void in Iforth Caro-

lina."' The act of the ordinary in receiving and r,ecording a schedule of property

nought to be exempted imder the provisions of the Georgia statute is ministerial

only.''" The determination whether tools and mechanical appliances are necessary to

the practice of a trade or profession of one claiming them as exempt involves a ques-

tion of fact,'^ the burden being on hini who claims they are not necessary.'^

§ 8. Recovery for selling exempt property or evading exemption lawsP—-A

statute forbidding the seizure of wages of employes engaged in interstate business

and giving a right of action and providing penalties for an evasion thereof is con-

stitutional.'* A general averment in a petition that the defendant assigned a claim

against the plaintiff for the purpose of evading the laws of a state forbidding seizure

of wages of employes engaged in interstate business is sufBcient, in the absence of a

motion for a more specific statement,''^ and an averment that the defendant "claimed

to have an account" against plaintiff is a sufficient allegation that the defendant was

a creditor or holder of some evidence of indebtedness, book account or claim against

the plaintiff, within the statute.'" The fact that suit has been instituted on a claim

in another state, whereby exempt wages of the plaintiff were seized, raises a pre-

sumption of violation of the act forbidding the seizure of wages .of employes engaged

in interstate business and giving a right of action against any creditor taking action

outside of the state to evade the law," and this presumption exists however defect-

ively the process may have been served, resulting in the seizure of plaintiff's wages."

Where exempt wages are garnished in the hands of an employer, the payment of the

money into court by the employer without disclosing the grounds of exemption in

its answer and notifying the employe of the garnishment, does not release the lia-

bility of the garnishee to the employe, though the employe was made a party to the

proceeding and was properly served." Where exempt property was set off to a bank-

65. In New York to obtain an exemp-
tion of his wages a debtor must by oath
or other"VFise make it appear- that his earn-
ings are necessary for the use of his fam-
ily. Seeley v. Connors,' 109 App. Div. 279,

95 N. T. S. 1109.
66. An affidavit by a woman claiming

exemptions as "husband" and parent, when
read in connection with another part there-
of, in which affiant avers that she is a pa-
rent and resident of the state, sufficiently

specifies the character in which s^ie sues.

Brown v. Beckwith, 58 "W. Va. 140, 51 S. B.
977. An affidavit claiming property as
exempt from execution or other process is

sufficient to require the release of prop-
erty, levied on and taken into possession by
an officer under an order of attachment.
Id.

07. Where a wife filed a claim as against
» a levy on her husband's property and the
claim was void because she did not aver
that the husband refused to make claim,
she could not under Civ. Code Ga. 1895, per-
fect the claim by an amendment to supply

the deficiency. Stinson v. Hirsch Bros. &
Co., 125 Ga. 149, 53 S. B. 1011.

68. Hughes V. Shields, 7 Ohio C. C. (N.
S.) 84.

69. McKelthen v. Blue [N. C.J 55 S. E.
285.

70. Civ. Code 1895, § 2866 et seq. Stin-
son V. Hirsch Bros. & Co., 125 Ga. 149, 53
S. E. 1011.

71. 73. Steiner v. Marshall [C. C. A.]
140 F. 710.

73. See 5 C. L. 1404.

74. Code Civ. Proc. § 531. Gordon Bros.
V, Wageman [Neb.] 108 N. W. 1067.

75. 76. Gordon Bros. v. Wageman [Neb.]
108 N. W. 1067.

77. The petition to enforce a liability

under Laws 1899, p. 369, c. 25, forbidding
the seizure of wages of employes engaged
in Interstate business, need not aver that
defendant had assigned the claim to the
person in whose name the'proceedings were
instituted in another state, whereby plain-

tiff's exempt wages were seized. Gordon
Bros. V. Wageman [Neb.] 108 N. W. 1067.
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rupt, but'the trustee nevertheless carried off the same, the bankrupt was entitled to

repaj'ment out of the estate the value of the exempt property so taken.*" The fact

that an oflBcer levying a writ of attachment set out property of the value which the

debtor was entitled to have exempt, but which was not in fact owned by the debtor,

did not estop the officer, in an action by the debtor to recover the amount of his ex-

emption, to show that the debtor was ndt entitled to any exemption.*^

EXHIBITIONS AND SHO'WS.''

The proprietor of a theater is engaged in a strictly private business and is under

no obligation to serve the public in general,^^ but the state has the right, in the

exercise of its police power, to regulate the right to refuse admission to theaters, race

courses, or other places of public amusement.** Under a statute making irrevocable

the license represented by a theater ticket, the ticket and rights represented thereby

become property which is transferrable in the absence of stipulations to the con-

trary,*^ and a statute prohibiting a person from reselling the ticket for a higher price

than that originally charged by the management is an infringement upon the con-

stitutional right of property,*" and cannot be upheld as a valid exercise of the police

power of the state. *^ The rights of the purchaser of a theater ticket and the duties

of the proprietor are measured by the terms of the contract made iipon the purchase

of a ticket.** This contract is an agreement on the part of the proprietor for the

consideration mentioned to admit the holder of the ticket upon presentation thereof

to his theater on the date mentioned, with the right to occupy the seat specified and

to there witness the performance.*' The ticket is a license issued by the proprietor

pursuant to the contract as evidence of the right of the holder to admission subject

to his observation of any reasonable conditions appearing on the face thereof.'" The
license, though granted for a consideration, is revocable for a violation of such con-

78. Gordon Bros. v. Wageman [Neb.] 108

N. W. 1067.
79. Southern R. Co. v. Fulford, 125 Ga.

103, "54 S. B. 68.

80. In re Hemstreet, 139 F. 958.

81. McCarthy v. Payne, 141 Mich. 571,

12 Det. Leg. N. 570, 104 N. W. 981.

83. See 5 C. L. 1405.

83. Trespass would not lie for inad-

vertent breach of contract created by pur-
chase of ticket. Horney v. Nixon, 213 Pa.

20, 61 A. 1088; CoUister v. Hayman, 183 N.

Y.' 250, 76 N. B. 20. Agreement among
managers of theaters to refuse admission
to a theatrical critic and his forcible ex-
clusion from the theaters of such parties

was not a conspiracy to do an unlawful act

where not made to prevent him from exer-
cising his calling, but the motive was
merely a dislike and disapproval of his

writings. People v. Flynn, 100 N. T. S.

31.

84. Statute penalizing refusal to admit
to any opera, race course, or other place
of public amusement, any person over 21

years of age presenting a ticket not con-
trary to Const. U. S. Amend. 14, or Const.
Cal. § 1. Ejection froin race course.

Greenberg v. "Western Turf Ass'n, 148 Cal.

126, 82 P. 684.

Note: The extent of the power of the

state to Impose upon businesses the duties

and obligations of public service companies
is very ill-dePned. It seems to be clearly

settled that the police power will justify
the classification of virtual monopolies
among public service industries. Munn v.

Illinois, 94 U. S. 113, 24 Law. Ed. 77. The
supreme court has also sustained a stat-
ute imposing a maximum charge to be
made by grain warehousemen, although
there was no monopoly in the warehousing
business. Brass v. North Dakota, 153 U. S.

391, 38 Law. Ed. 757. It seems impossible
to tell upon just what principle this last
case was decided. A leading text writer
maintains that even after this decision the
power of the 'state does not extend to all

industries, but that it is limited to a reg-
ulation of business essential to industrial
welfare. Freund, Police Power, § 378. Ob-
viously, under this, definition of the power
of the state, public amusements cannot be
subjected to regulation as public service
companies. See Tiedeman, Police Power
232. Contra. Cooley, Torts, 285. The de-
cisions sustaining- statutes aimed against
discrimination against negroes -afford no
support to the principal case, since the con-
stitutionality of such statutes is based upon
the public policy opposed to race discrim-
ination.—See 19 Harv. L. Rev. 472.

85. Act Cal. 1893 (St. 1893, p. 220. c. 185).
Bx parte Quarg [Cal.] 84 P. 766.

8G. Act Cal. March 18, 1905 (St. 1905,

p. 140, c. 140). Bx parte Quarg [Cal.] 84

'

P. 766.
87. Prohibits an act not affecting injury
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•dition by the holder of th^e ticket." A condition providing that if the ticket is sold

hj the purchaser at the sidewalk it will be refused at the door is valid and enforce-

able,'^ and is not an unreasonable restraint upon a person's liberty to sell his prop-
-crty/^ nor does it violate a statute providing for the equal accommodation of all

persons in "places of public accommodation or amusement."'*
An amusement company in possession of land under a lease, reserving to the

lessor the privilege of granting a right of way through the premises for street rail-

way purposes, may prevent by injunction an unreasonable and forcible entry by a

street railway so as to unnecessarily interfere with the arrangement of the place,"'

snii the motive of complainant in such case is immaterial. °°

The remedy for the refusal of the proprietor of a theater to allow the purchaser

of a ticket to use it is not in tort but by an action for breach of the contract.'^ Sur-

plus allegations in the complaint are immaterial provided it states a cause of action."

Exhibits; ExonebaIion; Experiments; Expbkt Evidench, see latest topical index.

EXPIiOSIVES AND INFLAMMABLES."

One in possession of explosives must exercise the highest degree of care,* which

extends to the selection of the custodian in charge.'' In some jurisdictions the lia-

bility for resulting injuries is absolute unless due to a great and unexpected natural

.

force or the wrongful act of a third person over whom the defendant has no con-

trol.^ Generally, however, one in lawful possession or using for a legal purpose is

not liable in the absence of negligence,* and the burden is upon the injured party

or endangering public health, morals, or
safety. Ex parte Quarg fCal.] 84 P. 766.

88, 89, 90, 91. Collister v. Hayman, 183 N.
T. 250, 76 N. B. 20.

93. Its purpose being to prevent the re-

sale of tickets by "ticket speculators" at an
advance over the price charged by the
management. Collister v. Hayman, 183 N.
T. 250, 76 N. B. 20.

93. Collister v. Hayman, 183 N. T. 250,

76 N. E. 20.

94. Laws 1895, p. 974, u. 1042. Collister
V. Hayman, 183 N. T. 250, 76 N. B. 20.

95. Reservation must be exercised rea-
sonably. Montgomery Amusement Co. v.

Montgomery Traction Co., 139 F. 353.

m. That amusement company was fur-
thering the interest of a competing street

railway company no defense to bill. Mont-
gomery Amusement Co. v. Montgomery
Traction Co., 139 P. 353.

97. Horney v. Nixon, 213 Pa. 20, 61 A.
1088; Taylor v. Cohn [Or.] 84 P. 388.

98. A complaint alleging that defendant
is the proprietor of a theater; that plaintilt

purchased tickets therefor; that they were
presented at the proper time and place but
defendant refused to allow plaintiff to oc-

cupy the seats; and that by reason thereof

he was damaged in a certain sum, states a
cause of action for breach of the contract.

Taylor v. Cohn [Or.] 84 I*r 388.

09. See 5 C. L. 1405. See, also, such top-

ics as Gas, 6 C. L. 1584; Electricity, 7 C. L.

1258; Steam, 6 C. L.. 1552.

1. Sowers v. McManus, 214 Pa. 244, 63

A. 601. One engaged in delivering gasoline

must use ordinary care In transferring it to

a private tank. "Waters-Pierce Oil Co. v.
Knisel [Ark.] 96 S. "W. 342.

2. Question of negligence held for the
jury where the custodian was addicted to
the use of intoxicants and was obliged to
keep a Are in the magazine. Caldwell v.

Kerbaugh, 144 P. 443.
S. Flynn v. Butler, 189 Mass. 377, 75 N.

E. 730. Not relieved where the explosion
was due to the act of the adjoining compart-
ment owner who was making repairs for
their mutual benefit. Id.

4. A railroad company Is liable for neg-
ligently placing a warning torpedo on its

tracks so near a public way as to injure a
pedestrian when exploded. Illinois Cent. R.
Co. v. Schultz [Miss.] 39 So. 1005. Servant
held guilty of gross negligence in pouring
a li-quid upon a floor soaked with nitro-glyo-
erine and scrubbing with a broom without
knowing probable effect. Oulighan v. But-
ler, 189 Mass. 287, 75 N. E. 726. Where an
accident would not have occurred except for
defendant's conduct in permitting nitro-
glycerine to escape onto the floor and In
having it repaired by an Inexperienced man,
such negligence Is the efflclent cause of
the accident. Id. Evidence considered to-

gether with the physical facts and held
insufficient to show that the gasoline escaped
because of the negligent use of a siphon and
defective funnel. Waters-Pierce Oil Co. v.

Knisel [Ark.] 96 S. W. 342. In an action for
injuries caused by an explosion of gasoline
vapor allowed to escape while transferring
with a siphon, testimony that the defendant
had purchased a rotary pump because the

one thay had would not do, but that he did
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to establish it/ the doctrine of res ipsa loquitur being inapplicable." As in other

actions, the negligence must be the proximate cause of the injury.'' One engaged in

blasting is liable for the physical invasion of another's property by flying fragments

irrespective of negligence/ but not for damages resulting from the vibration of the

earth or air unless negligent." All participating in negligent blasting are liable. for

the resulting injury.^" The storage of an explosive may cbnstitute a nuisance be-

cause of an inappropriate location/^ and the law implies a duty not to place an

explosive where it is likely to injure property or persons.^^ Where the injury com-

plained of is to property, the complaint must show freedom from contributory negli-

gence.^' One selling an explosive unusually dangerous because of a latent fact,

without notice,^* is liable for injury resulting though it sustains no contractual

relation with the person injured. ^^ A city permitting a display of fireworks in its

public parks is not liable for resulting injury,^" unless it constitutes a nuisance.^^

The disposition and storage of explosives is subject to police regulation,^' and

not kno-p- whether it was ijurchased to de-

liver into this particular tank, was not preju-

dicial. Waters-Pierce Oil Co. v. Burrows
[Ark.] 96 S. "W. 336. Evidence of one who
had installed the plant that a rotary pump
was safer than a siphon because the flow

could be controlled and that he had tested

the siphon and found it impracticable held

competent. Id.

5. Sowers v. McManus, 214 Pa. 244, 63 A.

601; Waters-Pierce Oil Co. v. Knisel [Ark.]

96 S. W. 342. Evidence held insufficient to

show negligence. Sowers v. MCManus, 214

Pa. 244, 63 A. 601. Where defendant's evi-

dence shows that blasting was done near

plaintiff's premises and is supplemented by
proof that ore was frequently thrown
against the house and upon the lot of the

plaintiff, the question of negligence is for

the jury. Herron v. Jones & Laughlin Co.,

23 Pa. Super. Ct. 226.

6. Sowers v. McManus, 214 Pa. 244, 63 A.

601.

7. In an action for injuries to plaintiff's

ear due'to the explosion of dynamite by de-

fendant, it is admissible to show that the

ears of person much closer than plaintiff

were not injured by the concussion. Hickey

V Texas & P. K. Co. [Tex. Civ. App.] 16 Tex.

Ct. Rep. 88, 96 S. W. 763. Also, an expert on

ear treatment may testify that if plaintiff's

e^r was injured while the ears of persons

nearer were not, it was in a diseased condi-

tion. Id.

8 Forrester v. O'Rourke Engineering

Const. Co., 48 Misc. 390, 95 N. T. S. 600. Also

to persons injured by such fragments. Hoff-

man V. Walsh, 117 Mo. App. 278, 93 S. W. 853.

9. Dishes and glassware broken. For-

rester V. O'Rourke Engineering Const. Co.,

48 Misc. 390. 95 N. T. S. 600.

10. Hence where it appeared that defend-
ant had charge of the work it is error to

dismiss the complaint although it alleged

that he was the contractor which was not

the fact. Page v. Dempsey, 184 N. Y. 245,

77 N. B. 9.

11. Evidence as to its proximity to dwell-

ings and highways, density of population in

tlie vicinity, etc.. Is admissible on the Issue

of nuisance. Flynrt v. Butler, 189 Mass. 377,

75 N. B. 730. Whether the storage of dyna-

mite is a nuisance pqr se by reason of loca-
tion is a question of fact dependent upon
whether persons and property are exposed
to unusual and great danger. Remsberg v.

lola Portland Cement Co. [Kan.] 84 P. 548.

Facts tending to show that a storehouse was
located unnecessarily close to plaintiff's

buildings and a public road are proper alle-
gations in an action to enjoin such business.
Id. Expert opinion as to the effect of the
explosion of certain • amount of dynamite
within certain distances of houses and per-
sons is admissible. Id. Evidence held suffi-

ciently based upon own experience as to
render it expert. Id.

12. Public alley. Wells v. Gallagher
[Ala.] 39 So. 747. Such duty being implied
of law need not be pleaded. Id. Where in-

jury results from explosives "left" in a public
highway the length of time they were there
is immaterial. Id. An instruction that defend-
ant was not liable unless the servant knevf
that the bomb was dangerous when he swept
it into the alley properly refused as preter-
mitting the question of negligence in not
ascertaining its dangerous character. Id.

Where defendant is charged with wanton-
ly leaving an explosive in a public high-
way, evidence that children are accustomed
to play in such alley is admissible to show
wantonness. Id.

13. An allegation in a complaint that the
damage was caused solely and entirely by
the negligence of defendant in "shooting" the

well, sufficiently alleges freedom from con-

tributory negligence. Indiana Nitroglycerine

& Torpedo Co. v. Lippencott Glass Co., 16a

Ind. 361, 75 N. E. 649.

14. Illuminating oil so mixed with gaso-

line as to be liable to explode in an ordi-

nary lamp. Standard Oil Co. v. Parrish [C.

C. A.] 145 F. 829. Where there is a conflict

of evidence whether illuminating oil con-

tained a mixture of gasoline, proof of a cus-

tom by defendant's employes to use the

same buckets indiscriminately to draw
kerosene and gasoline is admissible. Id.

15. Infant child of purchaser killed.

Standard Oil Co. v. Parrish [C. C. A.] 145 F.

829.
16. Explosion of a bomb in a manner not

authorized. De Agramonte v. Mt. Vernon,
98 N. Y. S. 454.
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one keeping explosives in violation of statute,^® is liable for injuries caused by its

explosion.^" Such regulations, however, must be reasonable. ^^

Ex Post Facto Laws; Express Companies, see latest topical index.

EXTORTION.^

Extortion is tlie unlawful taking by an officer,^' by color of his office,''* of mon-
ey or thing of value which is not due to him, or before it is due, or more than is

due.^^ It is not essential that the officer have authority to do the particular act or

expressly declare that he has it.^" A specific demand for the money is not essential

where the officer's conduct is such as to lead the person to believe that payment was
necessary to secure the object sought.^'' While bribery'and extortion are not identi-

cal in that the former does not require a pretense of official authority, yet if such pre-

tense is made the same act may constitute both ofEenses.^*

! EXTRADITION.

; 1. International (1639).
I

5 2. Interstate (1640).

§ 1. International}^—In the construction and carrying out of extradition

treaties, the ordinary technicalities of criminal proceedings are applicable only to a

limited extent.^" Where generic terms are used the indictment is sufficient if the

ofEense charged is fairly embraced within them.^^ The indictment must be con-

17. Display of fireworks in a city park Is

not per se a nuisance, De Agramonte v, Mt.
Vernon, 98 N. T. S. 45*.

18. Art. 2, § 3 police regulations D. C.

held iiot unconstitutional as delegating en-
trusted powers because it required the fire

marshal and building inspector to investi-

gate the proposed storage plant and make
report. Oahill v. District of Columbia, 26

App. D. C. 163. Sec. 1 prohibiting storage
except in the interior of a building, and sec.

5 permitting storage in underground tanks,
held not inconsistent since the former has
reference to surface storage only. Id. Evi-
dence held to support a conviction for keep-
ing and selling gasoline without a license,

it appearing that defendants maintained a
garage and filled automobiles. Id. One su-

ing for injuries received from ttie explosion
of "gunpowder" has no statutory cause of

action under Rev. Laws c. 102, § 105, since

gunpowder is not one of the explosives in-

cluded in such section. Flynn v. Butler,

189 Mass. 377, 75 N. B. 730.

19. Storing crude petroleum without li-

cense as required by Rev. Laws, c. 102, § 114,

and without proper ventilation as provided

by § 113. Moeckel v. Cross & Co.. 190 Mass.

280, 76 N. E. 447. Court will take judicial

notice that kerosene is the product of crude
petroleum. Id.

20. Moeckel v. Cross & Co., 190 Mass. 280,

76 N. B. 447.

21. A police regulation limiting the quan-
tity of inflammable fluids which may be

stored within the city limits to 50 gallons

snd requiring it to be stored underground
outside of buildings is reasonable. Cahill v.

District of Columbia, 26 App. D. C. 163.

22. See 5 C. L. 1407. See, also, Blackmail,
7 C. L. 44 2.

33. Captain of police. Commonwealth v.

Wilson. 30 Pa. Super. Ct. 26.
24. While the money must be obtained by

the officer by the color of his office, it does
not Imply that it must be taken for an act
which it is his duty or he has the power to
perform (Commonwealth v. Wilson, 30 Pa.
Super. Ct. 26), but it does imply the exercise
of official power possessed, or pretended to
be possessed, as distinguished from an act
which any person could perform (Id.).

25. Commonwealth v. Wilson, 30 Pa.
Super. Ct. 26.

26. Where the conduct of a police officer

is tantamount to an assertion and use of his
official ailthority as a cover for the act,

whereby he secures money, he may be con-
victed. Commonwealth v. Wilson, 30 Pa.
Super. Ct. 26; Id., 30 Pa. Super. Ct. 32.

27. Evidence of conduct held sufficient to

go to the jury. Commonwealth v. Wilson,
30 Pa. Super. Ct. 26.

28. Commonwealth v. Wilson, 30 Pa.
Super. Ct. 26.

29. See 5 C. L. 1407.

30. Since exact correspondence between
the laws of the two countries cannot be ex-
pected and the only purpose of extradition is

to put the accused on trial under the laws
of his own country. United States v.

Greene, 146 P. 766.

31. An indictment charging conspiracy to

defraud the United States between an agent
of the government and defendants, which
sets out facts showing a corrupt agreement
between defendants and overt acts by means
of which It was effected and the government
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striied, not by one generic designation alone, but in consideration of all its clear and
suij^tantial averments. '-

§ 2. Interstate. Origin of power.^^—Interstate extradition is governed princi-
pally by the constitution and laws of the United States.^* The fact that a wrong
has been committed against a prisoner in th-e manner or method pursued in bringing
him into the demanding state is no legal or just reason why he should not answer
the charge against him when brought before the proper tribunal.'^

Procedure.^^—The removal of a person by extradition is summary in its char-
acter and the provisions of the act of congress must be strictly complied with.^^ An
affidavit for a requisition made on information and belief only is insufficient'* In
Ohio, the facts which constitute the crime must be made to appear, unless the ap-
plication is based upon an indictment by a grand jury.'' This requirement is not
satisfied by a formal affidavit charging the offense in the language of the statute,

1 'it must be met by facts necessary to make out the crime charged.*" The complaint
(..' affidavit on which a warrant is issued must show that the accused has been legally

<l]arged with crime in the demanding state.*^ In jurisdictions where a verified com-
]ilaint charging an offense is regarded as equivalent to an affidavit, a governor's war-
rant reciting that the accused stands charged by complaiat is a sufficient compliance
v.ith the Federal statute.*^ A requisition cannot be honored where it appears that

the offense charged is not within the jurisdiction of the demanding state.*' It is

not essential that the executive warrant be accompanied by certified copies of the

affidavit or indictment or that these papers be set out in the warrant, or that the war-

rant recite that the affidavit or indictment from the demanding state wasxpresented

to the governor of the state to which the requisition is directed by any legal author-

ity from the demandiag state.**

defrauded, charges fraud by an agent and
participation therein by defendants within
cc. 4, 10, art. 1, of the extradition treaty of

1890 (Act March 25, 1890, 26 St. 1509), be-
tween Great Britain and the United States,

and is sufficient to warrant their extradition
for trial thereunder. United States v.

Greene, 146 F. 766.

33. That the crime charged was desig-
nated a "conspiracy" was not fatal where
indictment clearly charged participation in

the act of defrauding the government.
United States v. Greene, 146 F. 766. Ash-
burton treaty of 1842. and the supplemental
treaty of 1890, compared. Id.

33, 34. See 5 C. L. 1408.

35. Jurisdiction not impaired by manner
In which accused Is brought before the court.

Ex parte Moyer [Idaho} 85 P. 897.

36. See 5 C. L. 1409.

37. 3S. Ex parte Cheatham [Tex. C!r.

App.] 95 S. W. 1077.

3§, 40. In re Fairman, 3 Ohio N. P; (N. S.)

485.

41. Under 2 Ballinger's Ann. Codes & St.

§'7017, providing that when any person shall
be found within the state charged with an
offense committed in another state any court
or magistrate may, on complaint, issue a war-
rant for his arrest, the complaint on which
the warrant is issued must show that the
accused has been legally charged with crime
in the demanding state. State v. White, 40
Wash. 560, 82 P. 907. Three things are
requisite in order to authorize the executive
authority of a state to extradite a fugitive

from Justice: First, the accused must he
demanded as a fugitive from justice by the
executive of the state from which he fled;
second, such demand must be accompanied
by a copy of an indictment found or an affi-

davit made, before a magistrate, charging
the accused with having committed a crime
in the demanding state; and third, such copy
of the Indictment or affidavit must be certified
by the executive of the demanding state to
be authentic. Id. A legal charge within
extradition statutes means one made In the
state having Jurisdiction to try the offense
and from which the fugitive has fled. Id.
Where accused was arrested under a warrant
issued on a complaint "which was insufficient
to justify the issuance of the warrant, a de-
posit in lieu of bail to secure a release of
the accused was Involuntary and depositor
was entitled to recover it though accused
did not appear. Id.

42. Recital that accused .stands charged
by "complaint and Information" with the
crime of embezzlement sufficient compliance
with Rev. St. U. S. § 5278 (U. S. Comp. St.

1901, p. 3597), requiring that warrants re-
cite that "accused stands charged by Indict-
ment or affidavit." Ex parte Cheatham [Tex.
Or. App.] 95 S. W. 1077.

43. W^here affidavit on application to the
governor of Colorado showed conversion of
certain deeds committed in Kansas, the req-
uisition should not have been honored by
the governor of Texas. Ex parte Cheatham
[Tex. Cr. App.] 95 S. W. 1077.

44. Ex parte Cheatham [Tex. Cr. App.l
95 S. W. 1077.
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Review.*^—It will be presumed that the requirements of the law were complied
T\'ith by the governor from whom the requisition proceeded." The court has juris-

diction on a writ of habeas corpus to go behind the executive.warrant and review
the grounds upon which the governor issued it." In Ohio the probate court has no
power, by virtue of its general jurisdiction in habeas corpus or otherwise, to order
the discharge of a person arrested by the sheriff by authority of a warrant from the
l;overnor to be brought before one of the judgcrs enumerated in the statute." The
action of the chief executive of the state in which the accused was found in issuing
tlie executive warrant, and of the executive and ministerial officers acting in aid of

the warrant, is a matter for the consideration of the courts of his state subject to the

reviewing authority of the Federal courts so far as Federal questions are involved.*"

Hence, where the accused is personally within the jurisdiction of the demanding
«tate and there applies for his discharge on habeas corpus, hp cannot raise the ques-

tion as to whether he was in fact a fugitive from justice within the meaning of the

Federal constitution and the act of congress,^" nor, on such application, can the regu-

larity of the issuance of the warrant of the foreign state be inquired into, the

prisoner being held under legal process of a court of competent jurisdiction."^ In
interstate extradition there can be no Federal question involved in the detention of

the prisoner after he is brought within the jurisdiction of the demanding state.^^

The motives which prompt tlie executive of a state to issue his warrant for the

rendition of a prisoner are not proper subjects of judicial inquiry.''^

Rights of extradited persons.^*—When a person has been returned to a state

he may be held to answer for another and distinct offense from that for which he

was returned,"' and after conviction for the offense for which he was returned, he may
be tried for another offense without being given an opportunity to return to the

state where he was found."" A civil suit also may be instituted against him in the

state to which he has been returned before his discharge or immediately thereafter."'

45. See 5 C. L,. 1410.

46. Presumed In habeas corpus that gov-
ernor's requisition was attached to the pa-
pers on which based and that he stated

therein that the annexed papers were duly
authenticated as per the laws of the demand-
ing state. Ex parte Cheatham [Tex. Cr.

App.] 95 S. W. 1077.

47. May determine the sufficiency of pa-
pers upon which warrant was issued. Ex
parte Cheatham [Tex. Cr. App.] 95 S. W.
1077.

48. When the sheriff receives from the

governor a warrant issued by him under $

97, Rev. St. 1906, it is his Imperative duty
to arrest the person named therein as a

fugitive from Justice if found within his

county, and take him before a judge of the

supreme court or of the circuit court, or of

the common pleas court of the district, to be

examined on the charge named in the war-
rant. Thomas v. Evans [Ohio] 76 N. E. 862.

The provision of the act of February 25,

1852 (50 Ohio Laws, p. 84), giving to the

probate courts Jurisdiction to allow habeas
corpus (now incorporated in § 5727, Rev. St.

1906) is, with respect to the extradition of

fugitives from justice, in conflict with the

act of March 23, 1875 (72 Ohio Laws p. 79,

now § 97 Rev. St. 1906), and is pro tanto

superseded by the later act. Id.

49. Not open to examination or considera-

tion by courts of a foreign state. Ex parte

Moyer [Idaho] 85 P. 897.

5«. Ex parte Moyer [Idaho] 85 P. 897.
61. The warrant whether issued lawfully

or not becomes functus officio as soon as the
accused is delivered into the jurisdiction of
the demanding state. Ex parte Moyer [Ida-
ho] 85 P. 897.

52. The prisoner is held under the extra-
dition process until such time only as he
reaches the jurisdiction of the demanding
state. He is thenceforth held under the pro-
cess of the courts of that state. Ex parte
Moyer [Idaho] 85 P. 897.

53. Would oppose public policy arid free-
dom of the executive department. Ex parte
Moyer [Idaho] 86 P. 897.

.54. See 5 C. L. 1411.
55. There Is a difference in this respect

between international and Interstate extra-
dition. Rutledge v. Krauss [N. J. Law] 63
A. 988.

56. Taylor v. Commonwealth [Ky.] 96 S.

W. 440. Rule applicable to extraditions un-
der treaty not applicable to extraditions be-
tween the states. Id.

57. Not entitled to a reasonable time after
discharge to permit him to return to the
state whence he came before such suit may
be instituted. Rutledge v. Krauss [N. J.

Law] 63 A. 988. Case not analogous to that
presented where a person comes from one
state into another voluntarily as a witness
or party to a suit. Id. That plaintiff in

the civil suit assisted in the extradition pro-
ceedings was no reason for discharging de-
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FACTORS."

The relation of factor to consignor.^^—One having the possession and absolute

control of the merchandise of another to sell the same and collect the price is a fac-

tor, '"' and, in general, it is this possession and authority to collect which distinguishes

him from a broker.'^

Rights and liabilities inter se and as to third persons.^'—As between factor and

consignor, their rights and liabilities are controlled by the terms of their contract.
"'

In the absence of express authority,"* a factor cannot reship the goods to another

market,"^ and if he does so he is liablef nor can he delegate his rights to another,"^

though an unauthorized delegation may be ratified."* Where a principal consigns

goods without instructions, the factor must sell within a reasonable time at the mar-

ket priee^'at that place.^" Moneys received by a factor from sales are held in trust

for the consiguor.^^ K factor is liable for negligence in the care of goods con-

signed to him.'^ A consignor is under an implied obligation to reimburse his fac-

tor for advancements in excess of the sale proceeds,'^ but there is no liability until

fendant, such assistance being a pubUc duty.

Id.

58. See Clark & Skyles Agency, p. 1746.

59. See 5 C. L. 1411.

CO. Sinclair & Co. v. National Surety Co.

[Iowa] 107 N. W. 184. Correspondence held

to show that there was not an absolute sale,

but that plaintiffs agreed to act as factors

for defendant. Dowler v. Swift & Co., 98

N. T. S. 983. A fruit dealers' association

formed to sell such amounts as its constitu-

ent members should ship to it, the latter

having control of the sale as to price and
being entitled to the net proceeds, the asso-

ciation is in nature a factor. Briere v. Tay-
lor, 126 Wis. 347, 105 N. W. 817.

61. Sinclair & Co. \. National Surety Co.

[Iowa] 107 N. W. 184.

83. See 5 C. L. 1412.

63. Where a factor was to have commis-
sion on goods withdrawn before sale, he can
only recover commissions on goods actually

received, although the consignor had agreed
to ship a larger amount. Horst v. Lovdal,

98 N. Y. S. 996. An agreement to communi-
cate the best price obtainable does 'not im-
pose a duty to notify the consignor that no
offer whatever can be secured. Dowler v.

Swift & Co.. 98 N. Y. -S. 983. Where cran-

berry producers formed an association for

the sale of their berries, the association to

act as a factor, and each shipper to bear the

loss or have the ' profits of his ship-

ments, it was error to charge the . total

loss to all in proportion to their respective

interests. Briere v. Taylor, 126 Wis. 347,

105 N. W. 817. A factor advanced a shipper

$1,250 and the latter agreed to ship 100 bales

of cotton or at least one bale for every

$12.50 advanced. An additional advancement
was subsequently made and the shipper con-

signed cotton in excess of 100 bales. Held
that the factor could apply $12.50 of the

proceeds of each additional bale to the last

advancement, notwithstanding a direction to

the contrary. Kemper v. Patrick [Tex. Civ.

App.] 96 S. W. 51. Where the contract is

clear as to the allowance of commission on

goods withdrawn from sale, and the only

issue is as to whether all the goods were

shipped under such contract, evidence that

such terms were unusual is inadmissible.
Horst V. Lovdal, 98 N. T. S. 996.

64. Evidence -held insufBcient to show
authority to reship to Europe. Weidner v.

Olivit, 108 App. Div. 122, 96 N. Y. S. 37.

65. No implied authority. Weidner v.

Olivit, 108 App. Div. 122, 96 N. Y. S. 37.

66. Consignor may recover the difference
between the market value at the place where
they should have been sold and the price re-
ceived. Weidner v. Olivit, 108 App. Div. 122,
96 N. Y. S. 37. "Prices current" sent by the
factor to his consignor are admissible as
admissions of prices. Id.

67. Under Civ. Code § 2368 (3),. a, factor
cannot delegate his authority to one engaged
in an independent business. Akron Cereal
Co. V. First Nat. Bank [Cal. App.] 84 P. 778.

A person engaged in such business may as
a representative of the factors receive and
store, but not in his own name (Id.), and
where he does so, the consignor has not
"allowed another to assume apparent owner-
ship" so as to bring a bona flde pledgee
within Civ. Code § 2991 (Id.).

68. Where a factor turned the goods over
to another firm to sell and notified the con-
signor, failure of the consignor to object for
six months ratified the delegation. Mcintosh
V. Merchant, 40 Wash. 477, 82 P. 753.

69. Wynne, Ijove & Co. v. Schnabaum
[Ark.] 94 S. W. 50. Evidence of one or two
sales at a higher i)rlce does not establish

the market price and prove failure to dis-

charge his duty. Id.

70. A factor in Memphis need not consult

the market of Pocahontas. Wynne, Love &
Co. V. Schnabaum [Ark.] 94 S. W. 5fl.

71. Boyle v. Northwestern Nat. Bank, 125

Wis. 498, 103 N. W. 1123, 104 N. W. 917.

72. Evidence held for the jury whether
plaintiffs' factors were guilty of negligence

in failing to inspect the beef upon arrival

and afterwards. Powler v. Swift & Co., 98

N. Y. S. 983. Evidence as to factor's negli-

gence in caring for peanuts while in storage

held for the jury. Knowles v. Savage, Son

& Co., 140 N. C. 372, 52 S. E. 930.

73. In re Murphy Co.'s Estate, 214 Pa. 258,

63 A. 745.
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there has been a sale.'''' Where a factor authorized only to sell for cash sells on
time and pays the consignor, he may recover of the purchaser for the goods sold on
time.''^ A factor who defends an action solely for his own benefit to protect goods
pledged for advancements is not entitled to add the expense of such litigation to his

debt.'" One asserting a pledge for advancements to the factor must show that they

were made after the goods came into the factor's possession.'^ Where a factor

pledges goods, the owner may redeem any time before sale whether the pledgee

claims for advancements made under the factor law or asserts a lien under the lien

law.'* A pledgee having a lien for cartage and storage on goods consigned to a fac-

tor, if he has knowledge, actual or charged,'" is guilty of conversion if he sells at

private sale.*"

Factoes' Acts, see latest topical index.

FALSE IMPRISONMENT.

§ 1. What Constitutes, Persons Liable, I § 2. The Action to Recover Damages
and Justification (1643). I (1646).

§ 1. What constitutes, persons liable^ and justification.^^—False imprisonment

is the unlawful*^ restraint of a man's liberty, which may arise from an illegal ar-

rest,*^ unlavrful detention,** or confinement in an unauthorized place.*^ Any physi-

cal detention constitutes imprisonment,*" which may be accomplished by words and

74. In re Murphy Co.'s Estate, 214 Pa. 258,
63 A. 745. "Where the consignor makes an
a^ssignment for the benefit of creditors, the
factor is only entitled to dividends on the
balance after sale and not on the entire
advancement. Id.
'75. pi^TTiTT^er Mercantile Co. v. Henderson

[Colo.] 86 P. 108.
76. Litigation with the other creditors.

Smith V. Equitable Trust Co. [Pa.] 64 A. 591.

77. Beken v. Kingsbury, 113 App. Div.
555, 100 N. T. S. 323. Evidence held insuffi-

cient except as to cartage and freight paid.
Id.

78. Factor Law, Heydecker's Gen. Laws,
p. 4792, c. 34, § 3; Lien Law, Laws 1897, p.

533, c. 418, § 73. Beken V. Kingsbury, 113
App. Div. 555, 100 N. T. S. 323.

70. B'acts sufficient to put the pledgee on
inquiry. Beken v. Kingsbury, 113 App. Div.

555, 100 N. Y. S. 323.

80. Must sell at public sale as provided
by Lien Law, Laws 1897, §§ 80, 81. 82.

Beken v. Kingsbury, 113 App. Div. 555, 100

N. Y. S. 323.

81. See 5 C. L. 1413.

82. Whether the high degree of care re-

quired of a conductor In charge of a car in

which were a large number of school chil-

dren in charge of a government Indian
agent justified him in locking the doors at

night held for the Jury. Peck v. Atchison,
etc., R. Co. [Tex. Civ. App.] 14 Tex. Ct. Rep.
634, 91 S. W. 323.

83. A police officer making an arrest
without a warrant and without reasonable
ground to believe that a felony has been
committed (Johnson v. Collins [Ky.] 89 S.

W. 253), or that the party arrested commit-
ted it is guilty of false imprisonment (South-

ern R. Co. v. Shirley [Ky.] 90 S. W. 597)

Facts held sufficient to go to the jury
whether the officer had reasonable ground
to believe that a "larceny in a building" had
been committed, thus constituting a felony.
Robinson v. Van Auken, 190 Mass. 161, 76
N. p. 601. Count held to be an action tor
false imprisonment and not malicious prose-
cution after striking the allegation that the
arrest was under a warrant. Western Un-
ion Tel. Co. v. Thompson [C. C. A.] 144 F.
578. Where under Kurd's Rev. St. 1903, p.
677, c. 38, § 342, a private person cannot ar-
rest upon probable cause, an instruction
limiting such doctrine to the count for ma-
licious prosecution held proper. Enright v.

Gibson, 219 lU. 550, 76 N. E. 689. False Im-
prisonment begins at the arrest. Egleston v.
Scheibel, 99 N. Y. S. 969.

84. Where -the wrong one of two parties
of the same name is arrested, the officer is

liable if he detains him after receiving in-
formation of the error. Blocker v. Clark
[Ga.] 54 S. E. 1022. An officer failing to ex-
ercise reasonable diligence in taking a
prisoner before a committing magistrate is

liable (Id.), unless the delay was due to
the party arrested (Id.). Under Rev. St.

U. S. I 1014 [U. S. Comp. St. 1901, p. 716],
a sheriff making an arrest has no authority
to accept bail, and hence is not liable for
detention after rejecting it. Roberts v.

Brown [Tex. Civ. App.] 16 Tex. Ct. Rep. 50.

94 S. W. 388.
85. Under V. S. 1701, 1703, an officer ar-

resting one on mesne process in a civil ac-
tion must commit him to the jail of the
county where the arrest Is made, and a
commitment elsewhere, if there is a legal
jail in such county, renders him a trespass-
er ab initio. Gibson v. Holmes, 78 Vt. 110,

62 A. 11.
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threats,'^ actual force being unnecessary. Malice and want of probable cause are

not essential elements,'^ although there seems to be a conflict in Kentucky. °' Where
a prosecution and imprisonment are made in good faith under a void ordinance, no
liability exists.""

One instrumental in procuring an arrest under a void warrant"^ or who ratifies

a void affidavit upon which prosecution was based is liable."^ All parties participating

in an illegal arrest"' or imprisonment"* are liable for the trespass- ab initio. A judge

of inferior jurisdiction is liable for false imprisonment in proceedings beyond his

jurisdiction."^ A master is not liable for an unauthorized imprisonment by his

servant"" unless done within the scope of his employment."' A partner in an or-

dinary mercantile business has no implied power to bind his copartners by his acts

86. Egleston v. Scheibel, 99 N. T. S. 969;
Bernheimer Bros. v. Becker, 102 Md. 250, 62
A. 526.

87. Bernheimer Bros. v. Becker, 102 Md.
250. 62 A. 526; Martin v. Houck [N. C] 54 S.

B. 291. Where the conduct and words are such
as to Induce a reasonable fear of force and
the means of coercion are at hand there may
be imprisonment without any force. He-
brew V. Pulis [N. J. Err. & App.] 64 A. 121.

Unless it is clear that there was no rea-
sonable apprehension of force, the question
whether submission was voluntary or in-

duced by fear is for the jury. Id. By
threatening words and conduct plaintiff was
Induced to undress and submit to a search
for stolen property. Id. Where defendants
informed plaintiff that he was under arrest,

and when he asked for the warrant, told him
that it was all right, that he must come
with them, which he agreed to do, there
Is sufficient imprisonment, though they nev-
er take him but agree to let him come alone
the next day. Martin v. Houck [N. C] 54 S.

B. 291.

88. Pandjiris v. Hartman, 196 Mo. 539, 94

S. W. 270; Wood v. Olson, 117 111. App. 128.

There must be an existing legal cause for

arrest. Id.

89. In Kentucky It has apparently been
held that malice and want of probable cause
are essential. Steinbergen v. Miller [Ky.]

96 S. W. 1101. But in view of the decision

in Southern R. Co. v. Shirley [Ky.] 90 S. W.
597, it is probable that the petition in the

Sternbergen case was either ambiguous as

to the cause of action alleged or contain-

ed a count for malicious prosecution.

90. Either as to the magistrate who tried

the case, the city attorney who prosecuted,

the officer making the arrest^ or th« per-

son making the complaint. Bohrl V. Bar-
nett [C. C. A.] 144 F. 389.

91. Instructions that if defendants sign-

ing the warrant caused the Justice to omit
signing it, and caused plaintiff's arrest un-

der a void warrant, or if defendant proceed-

ed to prosecute knowing the warrant was
void, he is liable, held proper. Gates v.

McGlaun [Ala.] 39 So. 607.

93. Question of ratification held for the

jury under the facts. Shannon v. Sims [Ala.]

40 So. 574.

93. Where the constable secures the

wrongful arrest of plaintiff in another coun-

ty by a constable ot such county and receiv-

es and takes back such prisoner, both are

liable. Sneed v. MoFatridge [Tex. Civ. App.]

97 S. W. 113.

94. Arrested and turned over to the vari-
ous officers at different times. Egleston v.
Scheibel, 99 N. T. S. 969.

95. NOTE). Liability of a judicial officer:
"The defendant, a justice of the peace, is-

sued a warrant returnable before himself,
instead of before a justice in the to"wn
where the offense was committed, as requir-
ed by statute. In spite of objection, he
tried and convicted the plaintiff. This con-
viction was afterwards reversed. Held, that
the warrant did not confer jurisdiction over
the plaintiff, and that the defendant is lia-

ble in a civil action for false imprisonment.
McCarg v. Burr, 106 App. Div. 275. The de-
fendant committed two errors; first, in caus-
ing an arrest under a defective warrant, and
secondly, in convicting without jurisdiction.
The Issuing of a warrant, void on its face,

is a wrongful exercise of a ministerial, as.

distinguished from a judicial, function, for
which a justice Is civilly liable. Blythe v.

Tompkins, 2 Abb. Pr. [N. T.] 468. The sen-
tence purported to be a judicial act, which
is absolutely privileged. Cooley, Torts [2d
Ed.] 477. But the fact that a judge as.sumes
jurisdiction does not of Itself make his acts
thereunder judicial. The Case of the Mar-
shalsea, 10 Co. 369. The warrant being de-
fective in substance, not merely in form,
gave no jurisdiction in fact over the plain-

tiff. Wills v. Whittier, 45 Me. 544. The
tendency, however, is to accord a presump-
tion of jurisdiction, even to inferior courts.
Thompson v. Jackson, 93 Iowa, 376. In the
principal case the assumption of jurisdic-

tion did not arise from a mistaken fact, but
from an error of law, on which two opinions
could not honestly be entertained by reason-
able men, and so the presumption of juris-

diction should not protect the defend.'int.

Grove v. Van Duyn, 44 N. J. Law, 654, 43 Am.
Rep. 412. See, also, 12 Harv. L,. R. 352; 1!!

Harv. L. R. 407. The criterion suggested for

rebutting the presumption, analogous to

that applied on motions to set aside ver-
dicts, protects a judge from the consequences
of every error of judgment, unless totally

unreasonable, but leaves him answerable for

the commission of a wrong that is practical-

ly willful."—From 19 Hary. L. R. 216.

90. An employe about an ordinary busi-

ness has no implied authority to arrest and
search customers suspected of shop-lifting.

Bernheimer Bros. v. Becker, 102 Md. 250, 62

A. 526.
97. Within 8C»pe of employment: Pro-

curement of arrest by the foreman of a con-
struction crew to facilitate strlneing a tele-
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in arresting and searching a customer suspected of shop-lifting," and hence they are

not liable unless they ratify the act.''' A client is liable for false imprisonment by
his attorney acting within the scope of his authority.^ One making an afBdavit

upon which a search iVarrant is issued is not liable for an illegal arrest not author-

ized under such writ."

Justification and excuse.^—That the restraint was lawful is a complete defense.*

Legal process, valid on its face/ issuing from a court having jurisdiction/ protects

one acting thereunder/ if it authorizes the acts done/ and has been properly re-

turned, if a return is necessary." Mistaken identity does not excuse the arrest of

one not named in the warrant,^" but good faith^^ is a defense where the wrong one

of two persons bearing the same name is impriso'ned.^^

Damages}^—Such damages should be awarded. as the jury may find from the

evidence^* will compensate plaintifE for the injury sustained.^" Mental suffering is

phone line across such person's property,
Jackson v. American Tel. & T. Co., 13S N. C.

347, 51 S. E. 1015.
Outside of scope; Arrest of ejected pas-

senger hy conductor. Dobbins v. Little

Rook R. & Blec. Co. [Ark.] 95 S. "W. 794.

Arrest by a detective agency employed to

ascertain and report who robbed defendant's
train. Milton v. Missouri Pac. R. Co., 193

Mo. 46, 91 S. W. 949.

98. Bernheimer Bros. v. Becker, 102 Md.
250, 62 A. 526. Hence an instruction au-
thorizing plaintiff's recovery upon proof of

her arrest and search by employe under di-

rection of one partner is erroneous where
his copartners are also defendants. Id.

99. Ordering of plaintiff's husband out of

the store when he complained of the acts

of a copartner, held not a ratification. Bern-
heimer Bros. V. Becker, 102 Md. 250, 62 A.

526.
1. A client who retains an attorney to

collect a debt is liable where the debtor is

imprisoned by the officer at the direction of

the attorney in the wrong Jail under V. S.

1701, 1703. Gibson v. Holmes, 78 Vt. 110, 62

A. 11.

3. Search warrant authorized an arrest

only in the event that stolen property was
found by a search of the premises, while
arrest was made without search. Ton v.

Stetson [Wash.] 86 P. 668.

3. See 5 C. L. 1414.

4. Where the rules of a county house pro-
vide for the infliction of punishment on an
inmate using profs ne language, an engineer
therein is not guilty of false imprisonment
in confining one so offending in the room
provided for such purpose. Cunningham v.

Shea, 97 JI. T. S. 884. And especially for

his continued confinement under order of the
keeper. Id. The fact that the profanity

was directed against the engineer was im-
material. Id. Engineer should have been
permitted to show the rules of the house
in evidence. Id. An allegation that plain-

tiff was arrested and was taken in charge
and kept in custody, without reasonable
cause, does not imply an arrest under law-

ful authority. Barfield v. Coker & Co., 73 S.

C. 181, 53 Sj B. 170.

5. Warrant issued by a justice of the
peace in one county and sent to another
without proper indorsement to authorize an
arrest in such county, is no protection.

Sneed v. McFatrldge [Tex. Civ. App.] 97
S. W. 113.

e. Where a county judge presides over
two courts and jurisdiction In a particular
matter is conferred on the "county judge"
and not on a particular court, a process
signed as judge of either court is good.
Steinbergen v. MUler [Ky.] 96 S. W. 1101.

T. Bohri v. Barnett [C. C. A.] 144 P. 389;
Barfield v. Coker & Co., 73 S. C. 181, 53 S.

E. 170. A jailer confining one under order
from a police magistrate before whom the
person was brought for a hearing is' not lia-

ble. Johnson v. Collins [Ky.] 89 S. W. 253.

8. Under a statute requiring a searcli
warrant to be first served by a search of tlie

premises and if stolen property is found
to bring the person in possession before a
magistrate is no justification for an arrest
without 9, search of the premises. Ton v.

Stetson [Wash.] 86 P. 668.
9. GibscHi V. Holmes, 78 Vt. 110, 62 A.

11. Return of writ held Insufficient as fail-

ing to recite what was done thereunder.
Id. Nor can the party procuring it justify
thereunder. Id.

10. Vice V. Holley [Miss.] 41 So. 7.

11. Good faith is not limited to want of
"spite" and "a reckless disregard of the
rights and liberties of a citizen," but re-
quires due diligence. Blocker v. Clark [Ga.]
54 S. B. 1022.

12. Blocker v. Clark' [Ga.] 54 S. E. 1022.

13. See 5 C. L. 1415.
14. An illegal imprisonment entitles one

to nominal damages. Roberts v. Brown
[Tex. Civ. App.] 16 Tex. Ct. Rep. .50, 94 S.

W. 388. Hence error to instruct for defend-
ant unless plaintiff proves that he has sus-
tained damages. Id. An instruction to

award plaintiff such sum as the jury might
believe he ought to recover is erroneous.
Pandjiris v. Hartman, 196 Mo. 539, 94 S. W.
270.

15. Pandjiris v. Hartinan, 196 Mo. 539, 94

S. W. 270. The measure of damages is the
sum which will compensate plaintiff for be-
ing deprived of his liberty, for the .impair-
ment of his health and mental and physical
suffering. Johnson v. .Collins [Ky.] 89 S. W.
253. Where the affidavit on which a prsse-
cution was basfed was void, the defendant
may show that plaintiff had committed the
offense attempted to be charged in miti-
gation of damages. Shannon v. Sims [Ala.]
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an element-, of damage.^" Punitive damages are recoverable where the imprisonment
is malicious^' or inflicted under circumstances of contumely and indignity.^*

§ 2. The aciion to recover damages}^—In Alabama trespass, for false im-
prisonment will not lie against a corporation for' the negligent^ and unauthorized act

of a servant working under the immediate orders of a superior.^" Plaintiff may join

in one action all who participated in the unlawful -imprisonment,^^ but an allega-

tion that they acted "willfully and eoncertedly" does not require proof of a con-

spiracy to sustain the action.-- An allegation and proof that plaintifE has been un-

lawfully restrained of his liberty is sufficient.^^ Justification must be pleaded.^*

An allegation that. the imprisonment was without "reasonable or probable cause" is

surplusage where it constitutes no defense,^^ but in Alabama it must be proved if al-

leged.^"' In an action for false arrest and imprisonment, the burden is on the ar-

resting ofEcer to justify the arrest. ^^ A discharge on a writ of habeas corpus is not

conclusive as to wrongfulness of the restraint.^^ Evidence must be material.^'

Though malice is not an issue, it' may sometimes be shown as bearing on the truth

of an alleged justification.^" Instructions must not impose additional burdens,^'-

but must inform the jury of all facts necessary to the determination of the case.^''

FALSE PERSONATION."

FALSE PRETENSES AND CHEATS.

Elements of Offense (1640).
Statutory Cheats, STvindllns, etc. (1648).

Defenses (1649).

The Indictment (1650).
Evidence; Admissibility (1651).
Instructions and Verdicts (1653).

Elements of offense.^*—To constitute the offense of obtaining property by false

pretenses, there must have been a false== representation^' as to a past or existing

40 So. 574. ?800 held not excessive for a

wrongful arrest and an assault and battery.

.Scott V. Com. [Ky.] 93 S. W. 668.-

10. Shannon v. Sims [Ala.] 40 So. 574.

17. Mistaken identity in arresting plain-

tiff under a warrant issued against another

person may be shown in mitigation of dam-
ages and to disprove malice. Vice v. Hol-

ley [Miss.] 41 So. 7. Evidence that plaintiff

was confined in the court house when ar-

rested and was not given sufficient food or

bedding is admissible to show malice. Dates

V. McGlaun [Ala,] 39 So. 607.

18. Instruction held erroneous as allow-

ing punitive damages in absence of such

facts. Be-rnheimer Bros. v. Becker, 102 Md.

250, 62 A. 526. Where the foreman of a tele-

phone construction crew secured the wrong-

ful arrest of a landowner solely to get him

out of the way while the line was strung

across the premises, plaintiff is entitled to

punitive damages. Jackson v. American Tel.

& T. Co., 139 N. C. 347, 51 S. B. 1015.

Only compensatory damages can be recov-

ered for false imprisonment in a suit on an

offlcec's bond. Scott v. Com. [Ky.] 93 S. W.

19. See 5 C. L. 1415.

20. Case is the .appropriate remedy.

Western Union Tel. Co. ,V/ Thompson [C. C.

A] 144 F. 578.

21 22. Egleston v. Scheibel, 99 N. Y. S.

969
•J3 Immaterial whether the charge

against him was- well founded. Barfleld v.

Coker & Co., 73 S. C. 181, 53 S. E. 170. A
complaint alleging that a certain police of-

ficer took plaintifE from his cell to another
room and abused him and then remanded
him to liis cell does not state a cause 'of ac-

tion. Egleston v. Scheibel, 99 N. T. S. 969.

24. Defendant cannot show that plaintifE

was guilty of an offense justifying his arrest
under a general denial. Pandjiris v. Hart-
man, 196 Mo. 539, 94 S. W. 270.

2.5. Enright v. Gibson, 219 111. 660, 76 N. B.

689.
20. Western Union Tel. Co. v. Thompson

[C. C. A.] 144 F. 578.

27. Tracy v. CofEey, 8 Ohio C. C. (N. S.)

88
SS8. Losaw v. Smith, 109 App. Div. 7B4, 96

N. Y. S. 191.

219. Evidence of how long a justice of the

peace who issued the void warrant had
held office is immaterial. Gates v. McGlaun
[Ala.] 39 So. 607.

30. Where the evidence as to whether
plaintiff was in fact committing an offense

when arrested is conflicting, evidence of ill

feeling between plaintifE and defendant and

a threat by the latter to arrest plaintiff if

he ever gave him the slightest cause is ad-

missible. Scott V. Com. [Ky.] 93 S. W. 688.

31. Where there is evidence of unlawful

arrest and also of unlawful detention, an
instruction making plaintiff's recovery de-

pend upon proof of both is erroneous.

Blocker v. Clark [Ga.] 54 S. B. 1022.

32. An instruction as to plaintiff's rights
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fact," witri intent to deceive,^' and the owner in reliance upon the representations^"

must have intentionally*" parted with possession of and title to property to which
the defrauding party was not entitled/^ and suffered injury therefrom.*" The rep-

I'esentations need not be such as would have deceived a person of ordinary prudence,

it being sufficient if they were calculated to deceive the person defrauded.*' Time is

not of the essence of the ofEense.**

if he was arrested "as charged in the peti-
tion" without informing the jury as to the
character of the arrest therein charged is

erroneous. Pandjiris v. Hartman, 196 Mo.
539, 94 S. "W. 270.

33. Nct new cases have been found for this
topic since last year's article -was written.
See 5 C. L. 1415. Obtaining property by
false personation. See post, False Pretenses
and Cheats, 7 C. L. 1648.

34. See 5 C. L. 1416.
35. In a prosecution for obtaining money

by selling as clear cattle that were in fact
mortgaged, defendant could show that the
mortgage relied upon by the state, though
fair on its face, was void because based in

part upon a consideration made illegal by
the anti-trust statute. State v. Wilson
[Kan.] 84 P. 737.

36. A representation that a person is in

a business or situatioij in which he is not,

made for the purpose of defrauding another,
and by which property is fraudulently ob-
tained, is a false pretense. State v. Briggs
[Kan.] 86 P. 447. A draft upon a bank
payable upon demand is indistinguishable
from a check, and either draft or check, con-
sidered alone, imports a representation that
the drawer has funds to meet it. Semler v.

State, 6 Ohio C. C. (N. S.) 393.

37. A false pretense cannot be predicat-
ed upon the nonperformance of a future
promise or the happening of a future event.

A postdated and postpayable check on the
faith of which goods are obtained cannot be
made the basis for a prosecution for false

pretenses either undei; Acts 1905, p. 761, c.

169, or under § 678. Brown v. State [Ind.]

76 N. E. 881. But the coupling of a future
promise with a false pretense does not re-

lieve the pretense of its criminal character.
State V. Briggs [Kan.] 86 P. 447. Represen-
tations that defendant was organizing a
bank and had been sent by a banker to

procure complainant's note, and that the pro-
ceeds thereof would be used to buy furni-

ture for the bank, held to relate to past and
existing facts. State v. Phelps, 41 Wash.
470, 84 P. 24.

38. No intent where accused told prose-
utor there was no money in a bank with
which to meet a check. State v. Miller [Or.]

85 P. 81. Evidence on trial for larceny that
defendant falsely represented that he was
brother and partner of a business man in

good standing, and thus procured the deliv-

ery of property to him, held sufficient to

authorize finding that he intended to de-
fraud the owners and appropriate the prop-
erty.- People V. Snyder, 110 App. Div. 699,

97 N. Y. S. 469. ' Presumption of fraudulent
intent in prosecution for obtaining advances
on a contract for labor under the act of

1903 (Acts 1903, p. 90), held rebutted and
conviction was contrary to law where ac-

cused was a minor and his failure to perform
was due to his father's direction that he

return home and do other work. Howard v.
State [Ga.} 55 S. B. 239.

39. Cashier of a bank who drew and cer-
tified his personal check without having the
money in the bank could not be convicted
for false pretenses under B. & C. Comp. §

1812, where the person ceceiving the check,
was told by the cashier that there was no
money In the bank to meet the check,
State y. Miller [Dr.] 85 P. 81. Where the
person receiving the check was a banker,
he was presumed to know the law relative
to that business and could not have depend-
ed on the primary liability of the bank as
giving validity to the check. Id. Where
the alleged false pretenses by which property
was obtained related to the amount of de-
fendant's indebtedness, a charge that de-
fendant should be acquitted if there "was a
reasonable doubt as to whether prosecutor
knew of defendant's indebtedness before he
delivered the property was proper. State v.

Jackson, 128 Iowa, 543, 105 N. W. 51.

40. Tliere is a well recognized distinc-
tion between larceny and cheating by false
pretenses. In the former, the property is

taken from the possession of the owner
against his consent, in the latter, the owner
intends to part with both possession and
ownership. Commonwealth v. Barrett, 28
Pa. Super. Ct. 112.'

41. To constitute the offense of obtain-
ing property by false pretenses, tliere must
be an attempt to defraud, an actual fraud
committed, false pretenses must be used for
the purpose of perpetrating the fraud and
the fraud must be accomplished by means
of the false pretenses made use of for that
purpose. In application of these rules, there
can be no offense by false pretenses where
the person charged was legally entitled to
the property procured. Clawson v. State
[Wis.] 109 N. W. 578. Evidence held insuf-
ficient to show that a real estate broker
was guilty of obtaining a note for commis-
sions by false pretenses on the tlneory that
the alleged buyer was a myth. Id.

42. Where the principal in a confessed
judgment induced his surety to pay it by
falsely representing that he was the owner
of certain propert'y which he conveyed to
the surety as security, the surety was siit-

flciently injured and defrauded to warrant a
prosecution for false pretenses. Frederick
V. State [Ala.] 39 So. 915. To constitute
an offense under the act of 1903 (Acts 1903.

p. 90), against obtaining property on a con-
tract for services with intent to defraud, it

is essential that the hirer should sustain
loss or damage. Milllnder v. State, 124 Ga.
452, 52 S. B. 760.

43. People V. Smith [Cal. App.] 84 P. 449;
State V. Keyes. 196 Mo. 136, 93 S. W. 801. In
a prosecution for obtaining property by false
pretenses, a charge that if the representa-
tions were frivolous and not calculated to

deceive a person of ordinary prudence de-
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TJie place of the crime.*^—The offense is committed and must be prosecuted

where the property was obtained/* unless the statute otherwise provides.*'

Statutory cheats, swindling, etc.*^—Statutes directed against the obtaining of
property by false pretenses do not apply to real estate.*" Among the various offenses

specially prohibited by statute may be mentioned the obtaining of money by means
of fraudulent checks/" or money or property upon a contract of hiring entered into

with intent not to perform the services/^ the obtaining of notes by false pretenses/^

the fraudulent sale or exchange of diseased animals/' the collection of money by

building contractors from the owners on false representations that materials have

been paid for/* the unlawful change of one's name with intent to defraud credi-

fendant' should be acquitted held abstractly
incorrect. State v. Jackson, 128 Iowa, 543,
105 N. W. 51.

44. Amendment allowed from 5th to 6th
of month. Obtaining money by false pre-
tenses. People V. Hoffmann [Mich.] 12 Det.
Leg. N. 805, 105 N. W. 838.

45. See 5 C. L. 1417.

46. People v. Hoffmann [Mich.] 12 Del.
Leg. N. 805, 105 N. W. 838. There being a
question as to the pla"ce of delivery of cat-

tle alleged to have been obtained by false

pretenses, a charge to acquit unless defend-
ant obtained complete control and abso-
lute possession of the cattle in the county
of venue was abstractly proper. State v..

Jackson, 128 Iowa, 543, 105 N. W. 51. "Where
the false representations were made In the

county of C. and a draft obtained thereby
was mailed to defendant in that county but
received by him in another county, the court

in C. county had jurisdiction, the draft

having been delivered there. State v.

Briggs [Kan.] 86 P. 447.

47. On a charge of obtaining money it

appeared that an Insurance agent by means
of false applications procured a check drawn
on a bank in the county to which the ap-
plications were sent, but cashed it in his

own county. Held the court of the former
county had jurisdiction under Code § 5157,

providing that the place of trial may be in

either of two counties when an offense is

committed partly in one and partly in the

other, etc. State v. Gibson [Iowa] 106 N.

W. 270.
48. See 5 C. L. 1417.

49. Code I 5041, providing that if any

person by false pretense and with intent to

defraud obtain any money, goods, "or other

property," he shall be punished, etc., does

not apply to false pretenses for the purpose

of acquiring real estate. State v. Eno
[Iowa] 109 N. W. 119. Since an Indictment

for conspiracy must charge either an un-
lawful act or unlawful means by which the

conspiracy was accomplished, an indictment

for conspiracy to obtain real estate by false

pretenses was defective where there was no
allegation of unlawful means. ,Id.

50. Where one leads another to believe

that he has a check and receives the money
without producing the check and a fraudu-

lent check is handed over several days later,

he Is guilty of obtaining money by means
of a fraudulent check in violation of Pen.

Code § 529, though the check was not im-

mediately handed over.| People v. Huggins,

110 App. Div. 613, 97 N. T. S. 187.

51. The act approved August 15, 1903

(Acts 1903, p. 90), making it illegal for any

person to procure money _or other property
on a contract to perform services with in-
tent to defraud, does not violate the con-
stitution of Georgia or that of the United
States. Townsend v. State, 124 Ga. 69, 52
S. B. 293. Not imprisonment for debt
but punishment for obtaining the property
with fraudulent intent not to perform the
services, hence does not violate the peonage
statute, § 5526, U. $. Comp. St. 1901. Id. The
act not being unconstitutional, detention of
defendant upon his conviction of being a
common cheat and swindler under said act
was not illegal. Id. This statute has ref-
erence to contracts between a hirer and a
person hired, and does not apply where
the parties occupy the relation of land-
lord and tenant. Nor is a tenant subject to
prosecution under this act, though as a
Dart of the rental he agrees to clear up the
land. Young v. State, 124 Ga. 788, 53 S. E.
101. Evidence insufBcient to sustain verdict
of guiltj' of violation of the act of August
15, 1903 (Acts 1903, p. 90), where the rela-
tion of the parties was neither that of mas-
ter and servant nor of landlord and crop-
per but of landlord and tenant. Townsend
v. State, 124 Ga. 69, 52 S. B. 293. Loss or
damage to the hirer is an essential ingredi-
ent to the offense defined in the act of 1903
(Acts 1903, p. 90) prohibiting the obtaining
of money or other property on a contract
tor services with intent to defraud. Millind-

er V. State, 124 Ga. 452, 52 S. B. 760.. Where
evidence disclosed no loss to hirer, the ver-
dict was unauthorized. Id. Presumption of

fraudulent intent under this act held rebut-

ted and conviction held contrary to law
where failure to perform was due to defend-
ant's father having directed defendant to

return home and do other work, he being a

minor. Howard v.^State [Ga.] 55 S. E. 239.

53. Rev. St. 1898, § 4423, punishing the

obtaining by falsa pretense of money, goods,

wares, "or other property," when consider-

ed in connection with other sections of the

statute defining "property" and "personal

property," makes it a criminal offense to

obtain by false pretense a promissory note,

notwithstanding the rule noscitur a sociis.

Clawson v. State [Wis.] 109 N. W. 578.

53. The purpose of Cr. Code 1896, § 4762,

making it , a misdemeanor to knowingly
sell or exchange a horse affected with the

disease of "choking," being to prevent fraud,

the enactment of the law was a proper ex-

ercise of the police power and not an un-
constitutional deprivation of the right to use

and enjoy property. Wester v. State [Ala.]

41 So. 969.

54. The act of February 27, 1890 (Laws
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tors/^ and false personations.^^ Under tlie Texas statute there is no theft by false

pretext where the owner intends to pai-t v.dth possession and title."^ In Kew Yorl*

a representation as to an independent fact does not come within the statute requir-

ing representations as to a purchaser's ability to pay for goods to be in writing in

order to constitute the crime of larceny by false representations."* A conspiracy to

(jbtaiu, in the District of Columbia, from any person, his signature to a check, by

false pretense with intent to defraud, is a crime against the United States within

the Federal statute mailing criminal a conspiracy to commit an offense against the

United States.^'

Defenses.'^'"—^If the representations were made with intent to deceive and to ob-

tain the property and actually had that effect, the weak credulity of the victim of

the fraud is no defense ;^^ nor that he could have ascertained the falsity of the state-

ments by the exercise of reasonable diligence but failed to do so.""' The obtaining of

money by the presentation of false claims is not purged of its criminality by the fact

that before the money is ultimately obtained from the paying officer the claim is

certified and allowed by other officers in the usual course of business. ^^ An offer to

-return the property obtained is not a defense,^* though in Pennsylvania the crime of

1SS9-90,' p. 128). entitled "an act for the
protection of builders," making it a felony
for one who has contracted "with another
to supply labor or materials to collect the
price by false representations that they have
been paid for, is unconstitutional because
the subject is not expressed in the title.

State V. Clark [Wash.l S6 P. 1067.
55. Act Oct. 10, 1903 (Acts 1903, p. 438),

prohibiting a person from changing his name
except in the manner provided by law, "with

intent to defraud, avoid payment of any
debt, etc., was a proper exercise of the police
power, and did not violate the constitution
prohibiting imprisonment for debt. Morris
V. State [Ala.] 39 So. 973. In a prosecution
for a change of name with intent to avoid
the payment of a debt in violation of Act
Oct. 10, 1903 (Acts 1903, p. 438), It was im-
material whether the debt was created be-
fore or after the passage of the act. Id. -

56. For false personatlctfis not made for

the purpose of obtaining property see sep-
arate article False Personation, 5 C. L. 1415.

In prosecution for grand larceny under Pen.
Code §§ 528, 531, evidence held sufficient to
warrant finding that defendant obtained a
sum of money by representing himself to be
another. People v. Reiss, 99 N. Y. S. 1002.

57. Held not to constitute theft by false

pretext under Pen. Code 1895, art. 861, where
accused procured prosecutor to give a check
upon the former's representation that the
latter had assaulted a third person and that
if the crtieck was not given accused would
have prosecutor arrested. Price v. State
[Tex. Cr. App.] 14 Tex. Ct. Rep. 876, 91 S.

W. 5,71.

58. Representation on which defendant ob-
tained goods, that he was a member of a
iirm one of the members of which was his

brother, a business man of good financial

standing, was of an independent fact, not
relating solely to defendant's financial abil-

ity, and so not required by Pen. Code § 544

to be in writing to constitute a crime. Peo-
ple V. Snyder, 110 App. Div. 699, 97 N. T. S.

469.

50. U. S. Rev. St. § 5440 (Comp. St. 1901,

7 Curr. L,.—104.

p. 3676). Geist v. U. S., 26 App. D. C. 594.
60. See 5 C. L,. 1418.
61. People V. Smith [Cal. App.] 84 R 449.

The general rule is that any pretense which
deceives the person defrauded is sufficient to
sustain an indictment or information for ob-
taining property of value by false pretenses.
State V. Phelps, 41 Wash. 470, 84 P. 24. In-
formation charging false representations
that defendant was organizing a bank, that
certain needed money could be obtained on
complainant's note, that a banker had sent
defendant to procure the note, etc., held
sufficient as against objection that' the rep-
resentations were not calculated to deceive
an ordinary person. Id.

02. People V. Smith [Cal. App.] 84 P. 449.
In a prosecution under Rev. St. 1899, § 1927,
for obtaining money by false pretenses,
where the false representations are neither
absurd nor irrational and are calculated to
deceive the person to whom they are made,
his failure to ascertain their truth or falsity
by making an investigation is no defense.
State V. Kcyes, 196 Mo. 136, 93 S. W. 801.

Statutes like this one are designed to fur-
nish protection to those who from undue
confldfence in others or from inexperience
are liable to become the victims of dishonest
and designing dealers. Id.

63. In a prosecution of a coroner for ob-
taining money from the state by false rep-
resentations that a certain person over whom
an inquest was held was a stranger not be-
longing to the state, so that the expenses of

the inquisition were payabJe by tlie state
and not by fhe county, it was no defense that;

the account had been certified and allowed
by the circuit judge and that therefore the
auditor general in drawing his warrant upon
the state treasurer did not rely upon defend-
ant's representations, but upon the certifi-

cate of the judge. People v. Hoffmann
[Mich.] 12 Det. Leg. N. 805, 105 N. W. 83S.

No argument that the representations had
no effect beyond the auditor general. Id.

The approval by the circuit court of the
coroner's claim is not a judgment so as to

bring the case within the rule that the col-
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defrauding by false pretenses riiay be settled between the complainant and the offend-

er at the discretion of the examining magistrate or of the court/^ but it is essential

to such settlement that complainant should acknowledge satisfaction for his injury.""

Limitations.—The time within which the prosecution must be brought is regu-

lated by statute."^

The indictment. '^^—The indictment must be specific in its allegations,"" in-

cluding those relative to the description and value of the property obtained.''''

Wiether it is sufficient to use the language of the statute depends upon the par-

ticularity with which the offense is therein defined.''^ All the elements of the crime

must be alleged.^^ Thus, the ownership of the property,'' and the means whereby

lection of a judgment, though obtained by
false testimony, is not obtaining money by
false pretenses. Id.

64. Exclusion of evidence on cross-ex-
amination of prosecutor as to his willingness
to accept defendant's offer to restore money
obtained by false representations held not
error. People v. Relss, 99 N. T. S. 1002.

65. Act March 31, 1860, § 9, P. L. 427.

Commonwealth v. Carr, 28 Pa..Super. Ct. 122.

66. Neither partial restitution by defend-
ant nor an agreement falling short of such
acknowledgment bars a prosecution. Not
error to refuse to admit certain checks given

in partial restitution. Commonwealth v.

Carr, 28 Pa. Super. Ct. 122.

8T. The offense of obtaining money by
false pretenses being punishable by confine-

ment in the penitentiary at the discretion of

the court is not within Code Pub. Gen. Laws
art. 57, § 11, requiring prosecutions for cer-

tain misdemeanors to be brought within one

year from the time the offense was com-
mitted. Schaumloeffel v. State, 102 Md. 470,

62 A. 803.

68. See 5 C. L. 1418.

69. Must be sufficiently specific to apprise

accused of nature and cause of accusation.

Indictment charging merely that accused "by

a false promise and with intent to injure and
defraud one B. did then and there obtain

from said B. goods of the value of $3, con-

trary," etc., held fatally defective. Cook v.

State [Fla.] 40 So. 490. An information stat-

ing that accused, by the fraudulent manner
in which he tlirew certain playing cards, in-

duced prosecutor to part with a specified sum
of money "on his ability to correctly describe

one of the cards thrown," stated no offense

under Burns' Ann. St. 1901, § 2178, punishing

bunco steering, it failing to charge that a

wager w'as laid on the game or that prose-

cutor participated therein. Clark v. State

[Ind.] 77 N. E. 52. Indictment for violation

of Acts 1903, p. 90, by fraudulently obtain-

ing money on a contract for services, held

fatally defective for failure to state when
the services were to commence, or their du-

ration, or that prosecutor agreed to pay any
amount to defendant for such services.

Judgment should have been arrested on mo-
tion. Watson V. State, 124 Ga. 454, 52 S. B.

751. The indictment need only be sufficiently

definite to enable the accused to make his

defense! and guard against further prosecu-

tion for, the same cause, and to inform the

court of the facts so that it may decide

whether they are sufficient in law to support

a conviction. Geist v. U. S., 26 App. D. C.

594 Indictment under U. S. Rev. St. § 6440

(U. S. Comp. St. 1901, p. 3676), making it a
crime to conspire to commit an offense
against the United States, held sufficiently
definite where it charged conspiracy by false
pretenses with intent to defraud by which
defendants obtained a check from a part-
nership. Id. •

70. An indictment charging defendant
with having obtained by false pretenses
"about 180 head of cattle" of the value of
"about $15,000" held too uncertain in its

description of the cattle and statement of
their value. State v. Jackson, 128 Iowa, 643,
105 N. W. 51.

71. Indictment for obtaining money by
false pretenses "which is in the form pre-
scribed by Or. Code 1896, p. 330, § 4923, form
48, is sufficient. Prederiolt v. State [Ala.]
39 So. 915. Where the statutory definition
of the crime Includes generic terms, it is

not sufficient to follow the language of thfe"

statute. Indictment charging obtaining of
money held fatally defective for failure to
aver ownership of the money, or a legal
excuse for failure to make such allegation.
Prosecution under Comp. L.. 1897, § 1131.
Territory v. Hubbell [N. M.] 86 P. 747. The
purpose of Cr^ Code 1896, § 4762, prohibiting
one from knowingly selling or exchanging
a horse affected with "chjjking," was to

prevent fraud, and hence an indictment
thereunder must state that the offense was
committed with Jntent to defraud. Wester
V. State [Ala.] 41 So. 969.

73. Among these are the intent to de-
fraud, the design, the means used by which
the fraud was practiced, and the description

of the article or thing of value obtained.

State v. Phelps, .41 Wash. 470, 84 P^. 24. An
indictment for theft by false pretext under
Pen. Code 1895, art. 861, must allege an
appropriation of the property by the ac-

cused. A mere charge that the property was
obtained by false representations with in-

tent to appropriate is insufficient. Price v.

State [Tex. Cr. App.] 14 Tex. Ct. Eep. 876,

91 S. W. 571. Under art. 861 the fraudulent

intent must exist at the time of obtaining

the goods and the representations must be

false. Under art. 877 the goods are obtained

by contract of bailment and the. fraudulent

Intent is conceived after legally obtaining

the property. Id.

73. An indictment for obtaining property

by false pretenses must allege the ownership
of the property. State v. Jackson, 128 Iowa,

543, 105 N. W. 51; Territory v. Hubbell [N.

M.] 8.6 P. 747. In an Indictment for obtain-

ing property by means of a false written

statement as to one's financial condition in
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it was obtained/* must be stated, and it must also be affirmed that the owner relied

upon the representations;'^ but a statement that "by means of" the false pretense

the property was obtained is equivalent to an allegation that prosecutor relied there-

on.'^° Under the Georgia statute against obtaining property on a contract to per-

form labor, it is not essential that the term of service should have expired before the

indictment is preferred." In New York, one may be prosecuted as for larceny on

a charge of obtaining money by means of a fraudulent check.'* A charge of in-

tent to defraud of a draft "and the money obtained upon it" is not necessarily bad
for duplicity.'" An information charging defendant with obtaining money by false

representations that he was a loan agent is not bad for failure to state whether the

application of the borrower for the loan was written or oral.*" Amendments to con-

form to the proof may be made where no prejudice results.*^

Evidence; admissibility.^'—If otherwise competent,** evidence is admissible

which tends to show a pretense,** its falsity,*" the fraudulent intent of the accused,*^

violation of Laws 1903, c. 5134, p. 73, the
ownership of the property parted with is a
material allegation. Strickland v. State
[Fla.] 40 So. 178.

74. Indictment charging that defendant
obtained complainant's note by false repre-
sentations that he was organizing a bank
and had been sent by a banker to get the
note, and that the money to be raised there-
on would be used to buy furniture- for the
new bank, held sufBolent as against objec-
tion that the representations did not relate

to past or present facts. State v. Phelps,
41 "Wash. 470. 84 P. 24.

75. Indictment under c. 5134, p. 73, Laws
1903, for obtaining property, etc., by means
of a false written statement as to one's

financial condition, held defective for failure

to state that the one parting with the prop-
erty was deceived by the statement. Strick-

land V. State [Fla.] 40 So. 178.

70. Indictment alleging that "by means
and color of which false pretenses" defend-

ant obtained the property in question, held

not demurrable for failure to charge in ex-

press terms that prosecutor relied upon the

pretenses and was induced by them to part

-with his property. State v. DodenhofE [Miss.]

40 So. 641.

77. Act 1903 (Acts 1903, p. 90). Proof
of failure to perform and failure to return

the property advanced, even during tile con-
tract term of service, is suflScient, under the

act, to establish prima facie the intent to

defraud. Millinder v. State, 124 Ga. 452,

52 S. E. 760.

78. Pen. Code § 528 provides that a per-

son committing the acts therein stated steals

the property and is guilty of larceny. Sec-

tion 529 provides that a person obtaining
money by means of a fraudulent draft or

check is guilty of stealing the same and
poinishable accordingly. Held defendant was
not prejudiced by being charged with ob-

taining money by means of a fraudulent

check and being prosecuted as for larceny,

the deposition of complainant also charging
violation of § 529. People v. Huggins, 110

App. Div. 613r 97 N. Y. S. 187. The court of

special sessions under Code Cr. Proc. § 56,

giving it jurisdiction of a prosecution for

petit larceny, has cognizance of the offense

of obtaining money by means of a fraudulent

check. Id. _ ^ _

79. Information charging the false pre-
tense as having been made with intent to de-
fraud prosecutor out of a draft "and the $60
obtained upon it" -was not bad for duplicity,
only one offense being charged arising out
of the single transaction of obtaining a
draft for $60 by false pretenses. State v.

Briggs [Kan.] 86 P. 447. Averment that de-
fendant had collected the draft did not state
an additional offense. Id.

80. Not error to refuse to make more defi-
nite. State V. Briggs [Kan.] 86 P. 447.

81. Amended so as to show that certain
land represented by defendant to be owned
by him was in West "Virginia and not in

"Virginia. People v. Langley, 114 App. Div.
427, 100 N. T. S. 123. Court did not err in
refusing to direct acquittal on motion of
defendant, even though made before the
amendment; inasmuch as the identity of the
property had been clearly establi^ed. Id.

82. See 5 C. L. 1419.
83. In prosecution for obtaining money by

false pretenses, evidence that defendant had
taken the advice of counsel held properly
excluded where the offer of proof was not
accompanied by a showing that the advice
was given in good faith after a full state-
ment of the facts. State v. Oppenheimer, 41
"Wash. 630, 84 P. 588. "Where the pretense
related to defendant's indebtedness, his state-
ments as to what property was included in

certain mortgages executed by him were not
objectionable as not being the best evidence;
the matter inquired into being defendant's
statements and not the contents of the mort-
gages, and it also being permissible to iden-
tify, by parol, property covered by a mort-
gage. State V. Jackson, 128 Iowa, 543, 105
N. "W. 51.

84. In a prosecution for false pretenses
whereby prosecutor was induced to purchase
worthless stock, evidence that one of the
defendants in the presence of prosecutor
agreed to buy shares of the same stock was
admissible as showing a fraudulent scheme.
Lawrence v. State [Md.] 63 A. 96. It being
claimed that such agreement was merely a
part of a fraudulent scheme to mislead the
prosecutor. It was proper to admii evidence
to show the worthlessness of a certificate

of deposit given in payment for the stock
purchased by defendant. Id. On a charge
of grand larceny by defendant's representing
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and reliance upon the representations by the party defrauded.*' Upon the question

of intent evidence of other and similar pretenses made at or about the same time is

admissible.** Immaterial matters will be excluded.*'' In a prosecution for con-

spiracy to defraud by false pretenses, evidence to prove a conspiracy other than that

charged in the indictment is inadmissible.'" Under a statute requiring the state to

furnish the accused with the names of the witnesses and a statement of the false pre-

lenses relied upon by the prosecution, the state is not limited to the introduction of

only those witnesses whose names were disclosed by the list furnished. ^^

himself to be another, it "was proper to allow
the testimony of the latter that he possessed
cards similar to the card used by defendant
in making- the representations. People v.

Reiss, 99 N. Y. S. 1002.
8.5. In a prosecution for larceny by ob-

taining- money by misrepresentations as to
the o-wnership of certain land, a -witness
could testify that he, and not defendant, or a
certain company, o-wned the- land. People v.

Langley, 114 App. Div. 427, 100 N. Y. S. 123.

An abstract of title -was also admissible. Id.

In a prosecution of a coroner for obtaining
money from the state by false representations
that a certain deceased person -was a non-
resident so that the expense of inquisition
-would be payable by the state, entries from
city directories in the ofBcial library of de-
fendant giving the name and residence of
deceased hold competent to show that de-
ceased was not a stranger. People v. Hoff-
mann [Mich.] 12 Det. Leg. N. 805, 105 N. "W.

S3S. "Where it appeared that the statement
of an attending physician had been procured
to the effect that the deceased was a stran-
ger, testimony of the physician as to what
was said and done at the hospital at the
time the statement was obtained was admis-
sible where she further testified that ac-
cording to her best recollection it was de-
fendant who procured the statement. Id.

Testimony that the physician who made the
post mortem examination received -no fee

whereas a fee was included in the bill pre-
sented to the state was admissible. Id.

Where on 'a prosecution for false pretenses
whereby -worthless stock was sold to com-
plainant, defendant at the _time of the sale

stated that he had only the' amount of stock
which he, was selling, it was proper to admit
e-vidence -that subsequently he had in his

possession other shares which he carelessly
carried around in a satchel. Lawrence v.

State [Md.] 63 A. 96.

S6. In a prosecution for a change of name
with intent to avoid the payment of a debt
in violation of Act Oct. 10, 1903 (Acts 1903,

p. 438), evidence that defendant owed other
debts than the one alleged in the indictment
was admissible to show defendant's fraudu-
lent intent in changing his name. Morris
V. State [Ala.] 39 So. 973.

87. "wiiere a coroner was charged with
defrauding the state by presenting a false
claim, testimony that the deputy auditor gen-
eral relied upon defendant's certificate as to
the residence of a deceased per.son was prop-
erly admitted. People v. Hoffmann [Mich.]
12 Det. Leg. N. 805, 105 N. W. 838.

88. In u prosecution for obtaining com-
missions in advance on false representations
that d.efendant was a loan agent, testimony
that defendant had made similar representa-
tions'and pretenses to others was admissible

to show his knowledge of the falsity of the
representations made in the present case,
and his guilty intent in making them. State
v. Briggs [Kan.] 86 P. 447. "Where a coroner
v^ras charged with obtaining money from the
state by false representations as to the resi-
dence of a deceased so as to make the cost
of inquisition a state charge, evidence of
false representations by defendant in connec-
tion with other inquests was admissible to
show a fraudulent intent and to prove knowl-
edge of the falsity of the representations.
People V. Hoffmann [Mich.] 12 Det. Leg. N.
805, 105 N. "W. 838. Evidence that the sub-
ject of an inquest in one of the collateral
cases who was represented to be a non-
resident was for five years a member of a
labor union in the state was admissible. Id.
Testimony of one named as an inquest wit-
ness in one of the collateral cases that de-
fendant was not present a't the time witness'
testimony at the alleged inquest was given
was admissible to sho-w that no inquest was
had and that the demand for fees "was fraud-
ulent. Id. On a charge of cheating by false
pretenses it is proper to allow proof of other
false pretenses made at or about the same
time for the purpose of showing motive and
intent. State v. Gibson [Iowa] 106 N. "W. 270.

In "Washlus'ton the oflense charged must be
part of one connected scheme or system to
justify the introduction of eviflence of simi^
lar pretenses. In a prosecution for obtain-
ing money by fraudulent representations of
agency to collect for another on account of
certain advertisements, evidence of other col-
lections by defendant on account of the ad-
vertisements was incompetent as bearing
upon the question of intent. State v. Oppen-
heimer, 41 "Wash. 630, 84 P. 588.

89. In a prosecution for larceny by obtain^
ing money by false personation, the exclu-
sion of evidence on cross-examination of
prosecutor as to who had been paying his

board, held at most a technical error not
prejudicial in view of the charge and be-
cause It related to an immaterial subject.
People V. Reiss, 99 N. Y. S. 1002. "Where the
charge was obtaining cattle by false pre-
tenses evidence that because of an advance
in the price of corn defendant did not make
as much On the ca_ttle purchased as he ex-
pected to, and that some of the cattle died
after he received them was inadmissible.

State V. Jackson, 128 Iowa, 543, 105 N. W.
51. In prosecution for obtaining money by
pretending to be the owner of property the
proceedings and Judgment in a claim suit

interposed in an action by complainant
against defendant were properly excluded aa

res inter alios acta. Frederick v. State

[Ala.] 39 So. 915.

90. "Where indictment charged conspiracy
to defraud one R., evidence to prove a con-
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Sufficiency of proof.
^^—An immaterial variance which could not have been

prejudicial to the accused will not warrant setting aside a conviction."^ A charge

of obtaining mo^ey is sustained by proof of obtaining a check and receiving the

money thereon. °* It is not necessary to prove that the amount of money received

was precisely the same as that alleged in the indictment,"^ but where it is charged

that defendant obtained a note, the proof must correspond to the description con-

tained in the indictment ;"° and an allegation that defendant fraudulently procured

a note is not supported by proof of the surrender of a note for a larger amount and
receipt from defendant of the note referred to in the charge."^ Proof of ajiy one

of several pretenses alleged is sufficient to sustain the indictment."* The question

of the sufficiency of the acts disclosed by the evidence, if true, to constitute the of-

fense ehai-ged, is for the court."" Proof beyond a reasonable doubt is all that is re-

quired.^ The sufficiency of the evidence to sustain the verdict must necessarily de-

pend upon each particular case.^ The state may be relieved of the burden of prov-

ing affirmatively matter necessarily admitted by accused as a witness in his denial of

the act charged.'

Instructions and verdicts.^—The usual rules as to instructions apply." The

spiracy to "unload stocks on the people
here" was inadmissible. Lawrence v. State
tMd.} 63 A. 96.

!)1. Code Pub. Gen. Laws, art. 27, § 440.

SchaumloefEel v. State, 102 Md. 470, 62 A. 803.

92. See 5 C. L. 1419.
93. In prosecution for obtaining money by

pretending that property mortgaged by ac-
cused was his own and unincumbered it ap-
pearing that the property did not belong to

defendant, it was immaterial whether the
property was incumbered or unincumbered,
and the absence of evidence on this question
would not involve , a material variance.
Frederick v. State [Ala.] 39 So. 915.

94. Case should be distinguished from one
where only credit entries are obtained by
the holder of the instrument. State v. Gib-
son [Iowa] 106 N. W. 270. "Where indictment
charged obtaining by false pretenses "$1,800

current money" proof that defendant ob-

tained the money by depositing at a bank a
check given by complainant and drawing
tlie proceeds, held not a variance. Schaum-
loeffel V. State, 102 Md. 470, 62 A. 803. Evi-
dence showing tlie obtaining of a warrant
drawn by the auditor-general upon the state

treasurer and the subsequent cashing of a
check drawn by the treasurer on a deposi-

tory of state funds is not a variance from
an information charging the obtaining of

"money" from the state by false pretenses.

People V. Hoffmann [Mich.] 12 Det. Leg. N.

805. 105 N. W. 838.

03. Charge $24.80; proof, $12. State v.

Gibson [Iowa] 106 N. W. 270.

96. Indictment for procuring by false pre-

tenses the execution of a note for $66.72 held

not supported by proof of obtaining a note

for $33.36; the description of the note being
of the essence of the offense. State v. Mc-
Nerney, 118 Mo. App. 60, 94 S. W. 740.

97. Allegation that defendant fraudulent-

ly procured a note for $265 held not sus-

tained by proof of the surrender to defendant
of a note for $315 and receipt by prosecutor

from defendant of the $265 note. State v.

MoWhirter [N. C] 53 S. E, 734.

98. State V. Keyes, 196 Mo. 136, 93 S. W.

801. State need not prove all the represen-
tations alleged. People v. Smith [Cal. App.]
84 P. 449.

99. Held proper to refuse to instruct that
It was prosecutor's duty to make an investi-
gation as to the truth or falsity of the rep-
resentations, the question whether or not
the representations constituted the offense
being a question of law for the court. State
V. Keyes, 196 Mo. 136, 93 S. W. 801.

1. Held proper to refuse to charge that
jury must be convinced beyond a "doubt"
that defendant Intended to appropriate the
money to his own use. People v. Reiss, 99
N. Y. S. 1002.

2. Verdict finding defendant guilty of be-
ing a common cheat and swindler held not
\7ithout evidence to support it where the evi-
dence supported the allegations of the ac-
cusation, and the person alleged to have
been defrauded parted with his property
upon the false representation of a fact and
sustained a loss. Thomas v. State [Ga.] 54
S. E. 813. That the conviction was based
upon the testimony of complainant was no
ground for complaint; his credibility being
for the jury, and the verdict being amply
sustained when his testimony was taken in
connection wth the other evidence in the
case. People v. Langley, 114 App. Div. 427,
100 N. Y. S. 123.

3. Where in a prosecution of defendant
for changing his name defendant as a wit-
ness denied that he had ever changed his
name at all the state was thereby relieved
of the burden of proving that the change
was not made as provided by law. Morris
V. State [Ala.] 39 So. 973.

4. See 5 C. L. 1420.

5. Omission of word "feloniously" In In-

struction as to intent on prosecution for
larceny by false representations was harm-
less where its use would not have further
enlightened the jury. People v. Snyder, 110

App. Div. 699, 97 N. Y. S. 469. Where in a
prosecution for false pretenses the first

Instruction required the jury to find

every essential fact necessary to con-
stitute the offense and used the terms
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court need not enumerate all the elements of the crime in each specific instruction,

it being sufficient if they are given by the entire charge."

False Representations; Falsifying Records; Family Settlements; Pedeeal Peocedure;
Fellow-Seevants, see latest topical index.

FENCES.'

Rights, duties, and regulations.^—As a proprietary right the owner of land may
construct fences thereon, and, if they are lawful," the intent and motive with which

they are built are immaterial,^" and the resulting injury is damnum absque injuria.^^

An order served upon a property owner by. a highway commissioner claiming that

his fence encroaches upon the highway and ordering him to remove it, is no proof

of the fact of encroachment.^^ Appeals from orders of fence viewers must be taken

within the required time.^^

Construction, maintenance, and cost}*—One who has assumed the duty of

maintaining a partition fence is only bound to maintain one sufficient to restrain

domestic animals,^' and a fence constructed according to statute is in law sufficient.
^"^

One-undertaking voluntarily or pursuant to contract to maintain a division fence must

so construct it as not to unnecessarily injure others.^^ One tearing down the fence

of another is only bound to restore it to its former condition.^* One whose stock is

of the statute defining- the offense which
were not technical, held not error to

omit any further definition of the offense.

State V. Keyes, 196 Mo. 136, 93 S. W. 801.

Where the alleged representations referred

to defendant's financial condition and the

court charged to acquit if there was a rea-

sonable doubt as to whether prosecutor knew
of defendant's indebtedness before he de-

livered the property, the court should have
given a charge requested by the state that

it defendant for the purpose of fraudulently

obtaining the property told prosecutor that

he was not in debt, and prosecutor parted

with his property in reliance on such state-

ment, and it was false and known to be false

by defendant, the fact that prosecutor had
previously heard that defendant was in debt

would not preclude a conviction. State v.

Jackson, 128 Iowa, 543, 105 N. W. 51.- Pen.

Code § 1110, provides that defendant cannot

be convicted if the false pretense was un-

accompanied by a false token or writing un-

less the false pretense be proven by two
witnesses or by one and corroborating cir-

cumstances. Held an instruction that the

pretense must have been made to the person

alleged to have been defrauded was not

contradictory to another instruction that a

statement made by a third person in the

presence "of defendant and prosecutor, that

defendant had made to her the same repre-

sentation which was the basis of the prose-

cution, was not of itself evidence of the fact

related in the statement, but was admissible

as tending to show the conduct of defendant.

The conduct of defendant at the time the

statement was made was evidence of a "cor-

roborating circumstance" within § 1110. Peo-

ple' v. Smith [Cal. App.] 84 P. 449.

6. Where court had already charged that

a person who "knowingly and designedly"

defrauds another by false pretenses Is guilty

of the crime. It was not error to omit the-

element of knowledge in a subsequent in-
struction. People v. Smith [Cal. App.] 84 P.
449.

7. Duty of railroads tb fence, see Rail-
roads, 6 C. L. 1204.

8. See 5 C, L. 1420.
9. Not render less lawful because they

extend only along one side of the land and
do not inclose it. Anthony Wilkinson Live
Stock Co. V. Mcllquam [Wyo.] 83 P. 364.

Evidence held insufficient to show that the-

fence was maliciously constructed to shut
off the adjoining owner's light and air.

Metz V. Tierney [N. M.] 83 P. 788. For spite
fences, see Adjoining Owners, 7 C. L. 28.

to. Built to shut oft an adjoining land-
o"wner's access to the public lands for pas-
turage. Anthony Wilkinson Live Stock Co.
V. Mcllquam [Wyo.] 83 P. 364.

11. Defendant so erected a fence as to
practically exclude plaintiff's cattle from the
public lands beyond. Anthony Wilkinson
Live Stock Co. v. Mcllquam [Wyo.] 83 P. 364.

J2. Labo v. Asam [Mich.] 12 Det. Leg. N.

892, 106 N. W. 281.

13. Under Code, §§ 2369, 45B2, 4548, the
appeal bond must be filed within 20 days.

Hahn v. Lumpa's Estate [Iowa] 109 N. W.
310.

14. See 5 C. L. 1421,

15. Need not be a legal fence, Hubbard
V. Gould [N. H.] 64 A. 668.

10. Pub. St 1901, c. 143, § 5. Hubbard v.

Gould [N. H.] 64 A. 668.

17. Horse injured by becoming tangled in

a loose wire. Hubbard v. Gould [N. H.] 84

A. 668.
IS. Gulf, etc., R. Co. v. McMurrough [Tex.

Civ. App.] 14 Tex. Ct. Rep. 476, 91 S. W. 320.

An instruction that defendant was bound to
repair so as to keep out stock held er-

roneous. Id.
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injured because of a defective fence resulting from the negligence of another, must
not himself be guilty of contributory negligence.^' Defendant's negligence must be
the proximate cause of the injury/" and one seeking to recover for. time spent in

hunting for stock can only recover for such time as a prudent man would have
spent.^^ An injunction will not issue to restrain an adjoining land owner from in-

terfering with the construction of a division fence for the expense Of which he will

be equally liable where the petitioner wrongfully tore down a sufficient one.^^ In
Louisiana the owner of a lot cannot be made to contribute to the expense of con-

structing a partition fence for the exclusive benefit of the adjoining owner.^'

Crimes and penalties.^*—In Texas it is a criminal offense to willfully destroy

the fence of another,^' unless done under a mistake of fact/" or such fence has been

Avrongfully attached to the defendant's fence. ^^ Under a statute providing that it

shall be unlawful for any joint owner to remove a dividing fence without the con-

.sent or notice to the adjoining owner, a removal to another location but not separat-

ing it is not a violation,^^ nor is such statute applicable where the adjoining owner
is using the fence without right.^°

FERRIES."

A ferry is a public rather than a private right,^^ and the grant of a ferry privi-

lege carries the right to condemn land for a landing place.'^ A ferryman has the

same right to navigate a stream that every other citizen enjoys,^^ and such right is

not subservient to the right of a riparian owner to maintain booms upon it.'* In
Louisiana the police juries of the several parishes have exclusive control of the fer-

ries within their respective limits,'^ and may operate them directly or through les-

19. The owner of a fence -wrongfuUy torn
down \)y another must exercise reasonable
care and diligence to protect himself from
resulting damages. Gulf, etc., R. Co. v. Mo-
Murrough [Tex. Civ. App.] 14 Tex. Ct. Rep.
476, 91 S. W. 320.- Where it appeared that
a private gateway could have been repaired
for 25c or $1.25, it was a question for the
jury whether it could be repaired practically
without expense or labor by plaintiff whose
mules were killed by escaping onto the tract.

Missouri, etc., R. Co. v. Dunnaway [Tex. Civ.

App.] 16 Tex. Ct. Rep. 347, . 95 S. W. 760.

Plaintiff being entitled to let his stock run
on his premises their escape therefrom did
not relieve the company from liability for
failing to maintain a proper gate. Id.

20. Where the cutting of a fence lets

stock upon a railroad right of way and
because of the absence of cattle guards,
they escape onto the highway and are lost,

both the cutting of the fence and the ab-
sence of the cattle guards are the proximate
cause. Southwestern Tel. & T. Co. v. Krause
[Tex. Civ. App.] 92 S. W. 431.

21. Instruction held erroneous as not lim-
iting the recovery. Southwestern Tel. & T.

Co. v. Krause [Tex. Civ. App.] 92 S. W. 431.

23. Auman v. Cunfer, 30 Pa. Super. Ct. 368.

23. Civil Code, arts. 686, 687, held inappli-
cable. Bouchereau v. Guilne, 116 La. 534, 40

So. 863.

24. See 5 C. L. 1422.

25. Art. 794, Pen. Code 1895, is applicable

to all fences, though not enclosing- property
used for agricultural purposes. McNeely v.

State [Tex. Cr. App.] 96 S. W. 1083.

26. One breaking a fence to release a boat
which he in good faith believed he had a
right to use, is not liable under the law pro-
tecting fences. Giddings v. State [Tex. Cr.
App.] 96 S. W. 926. And it is immaterial
whether a storm was raging or not. Id.

27. McNeely v. State [Tex. Cr. App.] 96
S. W. 1083. May remove by any means short
of a breach of the peace. Id.

28. Pen. Code 1895, arts. 796, 797. Camp
V. State [Tex. Cr. App.] 15 Tex. Ct. Rep. 403,
92 S. W. 845.

29. Pen. Code 1895, art. 2501. McNeely v.
State [Tex. Cr. App.] 96 S. W. 1083.

30. See 5 C. L. 1422.

31. Warner v. Ford Lumber & Mfg. Co.
[Ky.] 93 S. W. 650.

32. The measure of damages is the mar-
ket value of the land taken and the result-
ing Injury to the residue. Warner v. Ford
Lumber & Mfg. Co. [Ky.] 93 S. W. 650.

33. Warner v. Ford Lumber & Mfg. Co.
[Ky.] 93 S. W. 650.

34. Warner v. Ford Lumber & Mfg. Co.
[Ky.] 93 S. W. 650-. Hence no damages can
be recovered for injury to such booms result-
ing from the proper operation of the ferry.

Id.

35. Blanohard v. Abraham, 115 La. 989,

40 So. 379; Police Jury of Lafourche v. Robl-
chaux, 116 La. 286, 40 So. 705. Act No. 202,

p. 391, of 1902, conferring upon the police

juries of the several parishes, excepting the
parish of Orleans, exclusive rights over fer-

ries. Is not a local or special law, by reason
of such exception, within art. 48, Const, of
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sees.-''" Their lessee has a license which is exclusive in its nature/' and the police

jury of the parish has the power to prohibit unlicensed "free ferries or bridges"

within competitive distance.'* Toll rates iTxed by the court must be reasonable.^"

Ferrymen are liable for their negligence.*"

Fidelity Insueawce; Pilings; Final Judgments and Okdebs; Finding Lost Goods; Find-
ings, see latest topical index.

' PINES.*'

Fines may be imposed upon corporations for contempt in the willful violation

of injunctions.*^ It is often provided by statute that the court may direct the im-

prisonment of a convict until a fine imposed upon him has been satisiied.*^ The
imprisonment thus provided for is no part of the 'Judgment,** and a void clause di-

recting imprisonment may be eliminated from the Judgment vidthout affecting its

validity. *° Under such statute the court may not direct imprisonment in the state

prison for the satisfaction of a fine imposed for the commission of a misdemeanor/"

Louisiana. Blanchard v. Abraham, 115 La.
989, 40 So. 379.

SG. Police Jury of Lafourche v. Robi-
chaux, 116 La. 286, 40 So. 705.

37. Blanchard v. Abraham, 115 La. 989,

40 So. 379. A combination of a majority of

the patrons of a licensed ferry, each sub-
scribing a proportional sum, for the con-
struction of a pontoon ferry bridge, and to

which others may become subscribers, is an
unlawful infringement of the lessee's fran-

chise (Id.), and cannot be considered as a
private ferry operated by Individuals for the
benefit of themselves and families (Id.).

3S. Blanchard v. Abraham, 115 La. 989,

40 So. 379. May also enjoin free ferries

within the prescribed prohibited distance.

Police Jury of Lafourche v. Kobichaux, 116

La. 286, 40 So. 705.

39. One who is familiar with the ferry

business and toll rates, may state his opin-

ion wjhether a particular rate is reasonable
or not (Covingtoh v. St. Francis County
[Ark.] 91 S. W. 186), but he cannot testify

that he would be willing to take the ferry

at that rate where the privilege is exclusive
to the applicant by virtue of the ownership
of the land at the termini (Id.). Where an
applicant has exclusive right to ferry by
virtue of the ownership of the land at the
termini, declarations of law that such li-

censee cannot be placed in competition with
unlicensed parties as to rates, though the

road served may be a public county road,

and that such owner's rights are not lessened

by the fact that such road is a public county
road, are not germane to the issue of the
reasonableness of the rate^ fixed. Id. On
appeal to the circuit court from ferry rates

fixed by the county court, the question of

reasonableness under Kirby's Dig. § 3563 was
exclusively for the court. Id.

40. Ferry steamers both held at fault for

a collision, one In giving a passing signal

which required them to cross courses, there

being a dense fog, and the other for assent-

ing to it. The San Rafael [C. C. A.] 141 F.

270.

41. See 5 C. L, 14 24. See Criminal Law, 7
C. L. 1010, as to extent of fine; Indictment
and Prosecution, 5 C. L. 1790, as to proced-
ure for imposition.

42. Franklin Union No. 4 v. People, 220
111. 355, 77 N. E. 176. See Contempt, 7 C. L.
746; Corporations, 7 C. L. 862.

43. Penal Code § 1205 provides that a
judgment imposing a fine may also direct
that defendant be imprisoned until the fine
be satisfied. Held a judgment imposing a
fine and directing imprisonment until the
fine is paid not to exceed one day for each
$20 that shall remain unpaid, was not void
for using the word "paid" instead of "satis-
fled," and did not deprive defendant of hie
right to discharge part of the fine by im-
prisonment for part of the time. Ex parte
Kroase, 148 Cal. 232, 82 "P. 1043. General
statutory provisions authorizing commit-
ment to jail until a fine is paid apply to
fines Imposed under subsequent statutes.
Under Act July 1, 1905 (Laws 1905, p. 322),

§ 11, Imposing a fine upon persons practic-
ing dentistry without a license, the party
convicted may be committed to jail until
the fine and costs are paid under Cr. Code
div. 14, § 14 (Kurd's .Rev. St. 1903, c. 38,

§ 452), authorizing commitment when a fine

is inflicted. Kettles v. People [111.] 77 N. B.
472. Defendant was sentenced to Jail for

30 days and to pay a fine of $121.75. He
remained in jail for 30 days and on the next
day thereafter made aflldavit that he was
unable to pay the fine and was put to work
for the benefit of the county which he con-
tinued for 60 days and was thereafter kept
in jail for 45 days. Held under VFhite's Ann.
Code Cr. Proc, allowing $3 per day, defend-
ant was entitled to his discharge, not even
counting the 60 days' work. Bx parte
Spears [Tex. Cr. App.] 90 S. W. 1011.

44. 45. Pen. Code § 1205. In re Sullivan

[Cal. App.] 84 P. 781.

46. Under Pen. Code § 17, reducing the
crime of assault with a deadly weapon to

the grade of a misdemeanor when the
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and an invalid direction to commit having been made and acted upon, the court

cannot thereafter substitute a proper direction.*' Under an ordinance providing
that a defendant upon whom a fine has been imposed shall be required to work on
tlie streets until the fine and costs are paid or replevied, a person who fails to pay
or replevy his fine may be compelled to work on the streets, though the judgment
contains no recital to that effect.*^ In Delaware the fine for trespass, though it

constitutes a judg-ment/" is not collectible by execution where an attempted appeal

has been made but there has been no dismissal or certificate that it was not duly en-

tered,^" but in such case the fine should be collected as provided by the statute.'*^

The legislature may provide that fines and costs imposed by the inferior courts of a

city for violations of state laws and city ordinances shall be paid into the city treas-

ury,'^^ and a law to this effect does not change the character of the prosecutions as

being state or municipal cases.^^ Where the general criminal law of a state is made
a part of the charter of a city, the disposition of fines and penalties collected by the

police court of such city will be controlled by subsequent amendments to the gen-

eral law, notwithstanding the charter may also provide that moneys collected by the

police judge shall be paid to the city.'* The constitution of Forth Carolina ap-

]')ropriates to the school fund the clear proceeds of all penalties, forfeitures, and
'

flnes.^^ It is provided by statute in some states that a complaining witness in a

prosecution for the violation of liquor laws shall be entitled to a specified portion of

the amount of the fines or penalties recovered.^'

FIRISS.

5 1.

(1657),
RtgMa and Duties Respecting Fires § 2.

§ 3.

Remedies and Procedure (1659).
Fire Districts and Protectlan (1659).

§ 1. Rights and duties respecting fires.^''—One using fire for a lawful purpose

must use a degree of care and prudence commensurate to the danger to which prop-

court imposes a fine as a punishment, that
portion of a judgment which provided for

Imprisonment in the state's prison as a
means of enforcing payment of the fine was
void. In re SuUivan [Cal. App.] 84 P. 781.

47. Under Pen. Code § 1205 the discre-
tionary power of the court to direct im-
prisonment must be exercised when the orig-
inal judgment Is rendered. After restraint

had been imposed upon- defendant, under an
order that lie be committed to the state

prison, the court could not provide for pun-
ishment in the county jail. In re Sullivan
[Cal. App.] 84 P. 781.

4S. Bartlett v. Paducah [Ky.] 91 S. W.
264.

49, 50. Dasey v. State [Del.] 62 A. 300.

51. As per § 21, Rev. Code 1893, c. 128,

providing that if it be not paid the justice
shall commit offender to prison. Dasey v.

State [Del.] 62 A. 300.

52. Could provide that fines and costs Im-
posed by the corporation .court of a city
established by Gen. Laws 1899, p. 40 c. 33,

should be so paid. Howth v. Greer [Tex.
Civ. App.] 14 Tex. Rep. 61, 90 S. W. 211.

53. This fact did not deprive the county
attorney from appearing for the state in
the corporation court established by Gen.
Laws 1899, p. 40, c. 33, in prosecutions for
violations of state laws. Howth v. Greer

[Tex. Civ. App.] 14 Tex. Ct. Rep. 61, 90 S.

W. 211.

54. The charter of a city provided that
the police judge should exercise the powers
granted to him by the Political Code. Sec-
tions 4424-4431 of that code define the crimi-
nal jurisdiction of the police court and de-
clare that criminal proceedings therein are
regulated by Pen. Code pt. 2, tit. 11, c. 1.

which includes §§ 1457, 1570. These sections
were amended later so as to require all

fines collected in any court, less costs, ex-
cept fines for violation of city ordinances
to be paid to the county treasurer. Held
fines imposed by the police judge for "state
misdemeanors" belonged to the county
though the charter also provided that the
money collected by the policy judge should
be paid to the city. City of Marysville v.

Tuba County, 1 Cal. App. 628, 82 P. 975.

55. Under Const, art. 9-, § 5, appropriat-
ing to the school fund tlie clear proceeds
ofpenalties, forfeitures, and fines, the legis-
lature could not divert the proceeds of fines
to any other purpose though it was not
precluded from authorizing qui tam actions
for penalties, and Laws 1903, p. 146, c. 125,

§ 9, providing that informant in a prosecu-
tion for an illegal sale of liquor shall re-
ceive one-half of the fine imposed, is un-
constitutional. State v. Maultsby, 139 N. C.

583, 51 S. B. 956. The "clear proceeds" of a
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erty is expo&ed by such use." The"caution and diligence of an ordinarily prudent

]nan is exacted both in starting the fire^" and in preventing its escape thereafter,

and this care is demanded though he was not responsible for its origin if discovered

on his premises."" A city is not liable for a fire negligently set while in the dis-

charge of a public function." Liability for starting"^ and negligently permitting a

fire to escape"' has been the subject of legislation in some states. As in case of torts

generally, defendant's negligence must be the proximate cause of the damage,"* and
the party injured must be free from contributory negligence, direct or imputed."^

A railroad company must so operate its trains as not to unreasonably interfere

with firemen in entering upon and crossing its tracks,"" but no liability exists unless

such interference is willful or negligent."^ The provision of the Greater New York
Charter giving the fire insurance patrol the right of way over all vehicles except

mail wagons is constitutional.""

The measure of damages^^ is usually the value of the property destroyed,'" but

in Michigan one negligently permitting a fire to escape from his premises is liable

in double damages for resulting injury."

fine includes the total sum less only the
sheriff's fees for collection' in case the fine

and costs are not collected in full. Id.

50. Under § 23, c. 50, Comp. St. 1903, pro-
viding that the municipality "by whom such
license was issued" shall pay to complaining
witness," etc., a county is not liable for

one-fourth of a sum collected as fines and
paid oyer to the school fund where the com-
plaint is for selling liquor without a license.

Chapin v. Seward County [Neb.] 106 N. W.
778.

57. Fires by railroads are treated in the
tonic Railroads, 6 C. L. 1194.

58. Steam thresher. Martin v. McCrary,
115 Tenn. 316, 89 S. W. 324. The degree of

care required of one using a steam thresher

Is the same as that required of railroad com-
panies in the use of their engines. Id.

59. Allen v. Bainbridge [Mich.] 13 Det.

Leg. N. 471, 108 N. W. 732. In determining
negligence, the jury may consider all the

surrounding circumstances, as the place, the

extent of the fire, the nature of the material,

combustibility of surrounding property and
Its proximity, force and direction of the

wind, etc. Id.

60. Baird v. Chambers [N. D.] 109 N. W.
61. Instruction held erroneous as requiring

him to use the utmost promptness and dili-

gence. Id. Instructions taken as a whole
held not to charge that defendant would be
liable for failure to extinguish fires start-

ing on its right of way irrespective of Its

origin. Wick v. Tacoma Eastern R. Co., 40

Wash. 408, 82 P. 711.

61. Sparks from a steam roller used in

repairing streets. Alberts V. Muskegon,
[Mich.] 13 Det. Leg. N. 735, 109 N. W. 262.

62. Under a statute providing that If any
person shall "set on fire" any woods, marsh-
es, or prairies, he shall be liable in a civil

action to one damaged thereby, such fire

must have been directly and intentionally

set. Gen. St. 1901, § 8010. Johnston v. Mar-
riage [Kan.] 86 P. 461.

63. In an action under Ballinger's Ann.

Codes & St. § 3138, evidence that defendant

frequently left home Without leaving any

one In charge of his fires held sufficient to

sustain a finding that he negligently per-

mitted them to escape. Kuehn v. Dix, 42
Wash. 532, 85 P. 43.

64. Where a fire was negligently set by
defendant and plaintiff was burned thereby,
the chain of causation between the negli-
gence and the injuries was not broken by
plaintiff's removal from the building and
return. Birmingham R. Light & Po"wer Co.
V. HInton [Ala.] 40 So. 988.

65. The negligence of a warehouseman in
leaving some cotton exposed on the plat-
form cannot be imputed to plaintiff who had
cotton stored within. Alabama Great So. R.
Co. V. Clark [Ala.] 39 So. 816.

66. i.merican Sheet & Tin Plate Co. v.

Pittsburg & L. B. R. Co. [C. C. A.] 143 P. 789.

67. American Sheet & Tin Plate Co. v.

Pittsburg & L. E. R. Co. [C. C. A.] 143 F.

789. Not liable for running a freight train
between the fire and the apparatus where
there was nothing to apprise the crew of
the situation except signals to stop, by peo-
ple beside the track, which are not shown
to have been heard or understood. Id.

And where the train is interfering when
the knowledge is brought home, no liability

exists for th^ failure to choose 'the quick-
est way to relieve the situation where the
engineer acts to his best judgment. Id.

Pulling of the entire train by instead of

backing or cutting held under the facts to

create no liability. Id.

68. Greater New York Charter, Laws 1897,

p. 260, c. 378, § 748, as amended by Laws
1900 p 255, c. 155. Duffghe v. Metropolitan
St. R. Co., 109 App. DIv. 603, 96 N. T. S.

324. Abstractly, it is the absolute duty of a

motorman to stop~ his car if he sees the

patrol or by the exercise of reasonable care

could see it. Id. Instructions considered to-

gether held not to charge that the motor-
man's duty to stop was absolute Irrespective

of whether It covlld be safely done. Id.

69. See 5 C. L. 1426.

70. See Damages, 7 C. L. 1029.

71. Comp. Laws, § 11,653, held not un-
constitutional as taking private property
without compensation and giving it to an-
other (Allen V. Bainbridge [Mich.] 13 Det.

Leg. 471, 108 N. W. 732), nor as infilcting
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§ 2. Reviedies and procedure.'"'—Where a petition is broad enough to include

a common-law and a statutory action for intentionally setting fire, and plaintiff in

his opening statement and request for instructions treats it as under the latter,

he cannot complain of the giving of instructions relating thereto." Failure to al-

lege that the fire was caused by the negligence of the servant while acting within the

scope of his employment can only be reached by demurrer.'* Plaintiff must prove

defendant's negligence'^ and damages'^ by a preponderance of the evidence. Where,

however, a fire occurs from the escape of sparks from a threshing engine, a presump-

tion of negligence arises," and the burden ia, on the defendant to overcome such pre-

sumption.'^ The burden of proving contributory negligence rests upon the defend-

ant.'" Where in an action by' the landlord to recover for a destroyed crop, the

tenant testifies and makes no claims to the crop, the defendant cannot assert such

claim.'" The general rules of evidence*'^ and instructions^^ applj-

§ 3. Fire districts and protection.^^—Where an ordinance extending the fire

limits insufficiently describes the boundaries, extrinsic evidence is not admissible to

show that a certain street commonly bears the name used, although not the name giv-

en on the plat.**

FISH AND GAME] IiA^VS.

S 1. Public Control of Fish and Gnme
(1659).

§ 2.. Offenses; Penalties; Prosecutions
(1662).

§ 3. Private Rights in Fisli and Game
(1663). Fishery Rights (1663).

'

§ 1. Pvilic control of fish and ^ame.*'-^Since the ownership of fish and game
is vested in the state in trust for" the public,'" the legislature may make reasonable

regulations for their protection and determine upon what conditions private persons

may capture them." The preservation of fish and game is effected in the several

unusual punishment (Id.). Not repealed by
Act No. 249, p. 409, Public Daws of 1903. Id.

73. See 5 C. L. 1426.
73. Johnston v. Marriage [Kan.] 86 P. 461.

74. Alabama Great So. R. Co. v. Sanders
[Ala.] 40 So. 402.

75. Allen v. Balnbridge [Mich.] 13 Det.

Leg. N. 471, 108 N. W. 732. Where M. had
authority to direct the clearing of a certain

lot for defendants and fire kindled in the
work destroyed plaintiff's trees, evidence
of the instructions given his subordinates
and his statement as to the cause is admis-
sible under Rev. Laws, c. 175, § 60, he b^ing
deceased. Putnam v. Harris [Mass.] 78 N.

E. 747.

76. Allen V. Bainbridge [Mich.] 13 Det.

Leg. N. 471. 108 N. W. 732. Where plaintiff

proves the market value of cotton but fails

to prove the grade of the cotton destroyed,

it was a matter of argument to go to the

jury whether they should presume that it

was of the average or inferior grade. Ala-

bama Great So. R. Co. v. Clark [Ala.] 39

So. 816.

77. Martin v. McCrary, 115 Tenn. 316, 89

S. W. 324.

78. Martin v. McCrary, 115 Tenn. 316, 89

S. W. 324. Proof that the spark arrester

was of the kind in general use and that

the engine did not emit sparks more copi-

ously than was "natural for any engine

of simUar kind and construction," is insuf--

flcient. Id. Must show that the engine, In
respect to fire precautions, "was up to the
art of the time when the fire occurred. Id.

79. Southern R. Co. v. Patterson [Va.] 62
S. B. 694.

80. Toledo, etc., R. Co. v. Parris, 117 111.

App. 108.

81. Under Code Civ. Proc. § 1832, circum-
stantial evidence as to the origin of the
fire which destroyed plaintiff's building is

admissible. Murray v. Llewellyn Iron Worlcs
Co. [Cal. App.] 87 P. 202. As that defend-
ant's servants were using highly heated riv-
ets on the adjoining lot and that they were
thro'wn from the heater to the user who
would sometimes miss them and they would
fall on plaintiff's lot. Id.

82. An instruction that the Jury are to
consider the facts in evidence in determin-
ing whether the fire originated in a particu-
lar way is not a charge on the weight of
the evidence. Murray v. Llewellyn Iron
Works Co. [Cal. App.] 87 P. 202.

83. -See Municipal Corporations, 6 C. L.

714. Water districts and service, see Wa-
ters and Water Supply, 6 C. L. 1840.

84. Lamm v. Danville [111.] 77 N. E. 423.

85. See 5 C. L. 1426.

86. State V. Nile?, 78 Vt. 266, 62 A. 795;

State V. Heger [Mo.] 93 S. W. 252. Fish and
oysters in public waters. Raymond v. Kibbe
[Tex. Civ. App.] 15 Tex. Ct. Rep. 988, 95 S.

W. 727.
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states by statutes of various characters, the more common ways being to prohibit
the taking of the same during certain seasons of the year,*^ restricting the methods of
capture/' forbidding the obstruction of streams where fish are wont to run/" by
requiring hunters to talce out licenses/^ payment of a tax,"^ and by regulating the
possession,'^ tl^e shipping,"* and the sale of the same,'= especially during the closed
season. The legislature may make the receipt of game for shipment an offense ir-

respective of knowledge or intent,"^ and when so enacted, lack of knowledge or in-

S7. State V. Heger [Mo.] 93 S. W. 252.
A citizen lias no inherent right to fish in
the creeks of the state, and such right may
be permitted or denied .by the legislature.
fStatc V. Sutton, 139 N. C. 574, 51 S. E. 1012.
There is no individual or property right to
fishery in inland waters of a state and ex-
tending for a marine league to sea (Daniels
V. Homer, 139 N. C. 219, 51 S. B. 992), and it is

subject to legislative regulation (Id.).

88. Under Acts 1896, p. 74, No. 94, § 1, and
Acts 1904, p. 167, No. 127, it is unlawful for
anyone to kill -wild deer except during the
last week in October, Sunday not included.
State V. Burns [Vt.] 64 A. 1129. Section 17
Act June 3, 1878, P. Li. 160, prohibiting fish-

ing on Sunday, is not repealed by § 48, Act
May 29, 1901, P. L. 302, relating to propaga-
tion and protection of fish. Commonwealth
V. Rothermel, 27 Pa. Super. Ct. 648.

89. Act of May 29, 1901 (P. L. 302), pro-
hibiting Ashing except with rod, hook, and
line, "or" with a hand line, does not prohibit
the use of the two at the same time. Com-
monwealth V. Bercaw, 30 Pa. Super. Ct. 835.

Wasblngton, location of traps; Sess. Laws
1905, c. 140, p. 254, § 1, requiring' a lateral

passageway of at least 900 feet between
all fish traps, prohibits the location of any
trap where it will be within a distance of
900 feet laterally from another (Johansen
V. Mulligan, 41 Wash. 379, 83 P. 417), and
such statute is violated wher« a parallelo-

gram formed by projecting lines at right

angles from the ends of the trap for 900

feet and connecting the same intersect an-

other trap, although a similar parallelo-

gram formed from the latter would not in-

tersect it (Id.).

Miclilgan: The words "and the bays and
harbors connected with said lakes" In the

statute prohibiting fishing with nets "in any
of the waters of this s-tate, except Lakes
Michigan, Superior, Huron, and Brie, and the

bays and harbors connected with said lakes,

Saginaw bay, etc.," refers to lakes previous-

ly named and not to the bay and rivers men-
tioned afterwards. People v. Neal [Mich.]

12 Det. Leg. N. 972, 106 N. W. 857.

00. The words ' "mill seat" as used in

Laws 1905, p. 1022, c. 824, prohibiting hedg-
ing or fishing with traps between the mouth
of Bear Creek and the Joyner mill seat, are

synonymous with "mill site" (State v. Sut-

ton, 139 N. C. 574, 51 S. B. 1012), and the mill

owner cannot maintain a hedge below the

dam though his land extends below it (Id.).

A finding by the commissioners that the dis-

charge of sawdust from a particular mill

into a stream materially injures the fish

therein and that they were of sufficient value

to warrant protection Is a legislative^ func-

tinn Finding under Rev. Laws c. 91, § 8.

Commonwealth v. Sisson, 189 Mass, 247, 76 I

N. E. 619. Hence commissioners need not
act on sworn evidence (Id.), or afford the
parties affected a hearing (Id.), and the
order prohibiting a further discharge is a
special regulation for the protection of fish
(Id.), against which no prescriptive" right
can prevail (Id.).

91. Laws 1905, p. 168, § 54 et seq., does
not require a resident to take out a license
to hunt in his own coimty. Bx parte Helton,
117 Mo. App. 609, 93 S. "W. 913. Contra.
State V. Koock [Mo. App.] 96 S. W. 721.

92. Acts 29th Leg. p. 128, c. 90, imposing
a tax on fishing boats and on fish taken for
market, is not void as an ad valorem tax In,

violation of the uniformity and equality
clause (Raymond v. Kibbe [Tex. Civ. App.]
15 Tex. Ct. Rep. 988, 95 S. W. 727), nor is it

void as a revenue measure originating in

the senate (Id.).

93. Acts 1896, p. 74, No. 94, as amended
by Acts 1898, p. 84, No. 108, prohibiting the
possession of deer during closed season, etc.,

is not wholly repealed by Acts 1904, p. 167,

No. 128, as to nonresidents, but only so far
as it is inconsistent. State v. Niles, 78 Vt.

266, 62 A. 795. ' Under St statute' prohibiting
the possession of birds of the "grouse fam-
ily," it is no defense that the particular im-
ported grouse was of a different variety from
the native birds. People v. Hesterberg, 184

N. T. 126, 76 N. B. 1032. Statement in affi-

davit on which the warrant issued that de-

fendant was in possession of an imported
grouse, a further statement that it was of a

different variety from the native birds known
as grouse, held no defense. Id. Pub. Acts,

1899, No. 88, prohibiting the sale or having
in possession particular fish under a certain

size, is applicable to fish from without the

state, notwithstanding its title "An act to

amend • • * 'An act to regulate the

catching of fish in the waters of this state.'
"

People V. Lassen [Mich.] 12 Det. Leg. N. 857,

106 N. W. 143.

04L Under Laws 1905, pp. 170, 171, §§ 69, 70,

one cannot ship game without a hunting li-

cense duly Issued to him, regardless of the

county in which it is killed, the place where
it is offered, or its destination. Bx parte

Helton, 117 Mo. App. 609, 93 S. W. 913. Evi-

dence that there were ducks in the wagon in

which defendant had gone to and returned

from the lake where the shooting occurred
is insufficient to show that he took them on
the train with him. Hirsch v. State [Tex.

Cr. App.J 16 Tex. Ct. Rep. 704, 95 S. W. 513.

03. One may purchase during the closed
season, for legitimate purposes, deer and
moose skins taken from animals lawfully
killed (Allbright v. Northern Pao. R. Co.,

96 Minn. 135, 104 N. W. 827), and may ship
out of the state for the purpose of having it

tanned and returned for manufacturing (Id.).
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tent is no defense." These statutes, like all others, must not interfere with Fed-

eral distribution of public lands/^ and must observe constitutional requirements,

such as singleness of subject,"'' class legislation,^ taking of private property without

due process of law' and without just compensation," interfering with Federal regu-

lation of interstate commerce,'' and impairing the obligation of contracts.^ But
since the enactment of the "Lacey Act" by congress, providing that game upon ar-

rival in the several states shall, become subject to the local laws thereof, the states

may legislate in respect to intersta,te game as well as local,^ and this act is equally"

applicable to importations from foreign countries.'' The Pennsylvania law makino:

the possession of fish for sale during the closed season illegal is not applicable to fisli

lawfully caught in boundary waters.^ The Maryland statute relating to culling of

oysters and the return of immature 'Ones is applicable to oysters taken from private

beds." One who has no legal right of fishery cannot complain of the illegal placing

of poles in a seine draw.^"

on. "Wells Fargo Exp. Co. v. State [Ark.]
96 S. W. 189.

97. Under Kirby's Dig. § 3620, it is no de-
fense that the game was fraudulently
shipped as furs. Wells Fargo B.xp. Co. v.

State [Ark.] 96 S. W. 189.

98. Sess. Laws 1903, p. 233, o. 112, is in

conflict^with the" laws of congress relating
to the distribution of lands in so far as it

attempts to authorize trespass on lands pat-
ented by t'le government, since the admis-
son of Colorado as a state. Hartman v.

Tresise [Colo.] 84 P. 685.

99. Act of 1878, amending and consolidat-
ing the various acts relating to game and
flsh, is not unconstitutional as containing two
subjects, "game" and "game iish" (Common-
wealth V. Rothermel, 27 Pa. Super. Ct. 648),

nor is it unconstitutional as providing pen-
alties not expressed in its title (Id.). An act

prohibiting gaming and fishing on Sunday is

germane to acts relating to game and game
fish. Id.

1. Acts 29th Leg. p. 128, c. 90, authorizing
the seizure and confiscation of fish and oys-
ters sold without the permit required there-

by, is not void as class legislation because
it does not include slirimp in the forfeiture
clause. Raymond v. Kibbe [Tex. Civ. App.]
15 Tex. Ct. Rep. 988, 95 S. W. 727. The differ-

ent rights given residents and nonresidents
under Acts 1896, p. 74, No. 94, as amended
by Acts 1898, p. 84, No. 108. and Acts 1904,

p. 167, No. 128, in regard to penalties for un-
lawful killing and rights in shipping, held
to be authorized by the fact that a license

is required of the latter. State v. Nileg, 78

Vt. 266, 62 A. 795.

3. Held constitutional; Acts 29th Leg. p.

128, c. 90, authorizing the seizure of fish sold

and held without a permit showing the pay-
ment of tax thereon. Raymond v. Kibbe
[Tex. Civ. App.] 15 Tex. Ct. Rep. 988, 95 S.

W. 727. Laws 1906, p. 162, § 18, prohibiting

the sale of game whether taken within or

without the state. State v. Heger [Mo.] 93

S. "W. 252. Code Pub. Gen. Laws, art. 72,

§ 8, prohibiting any one from having pos-

session of any oysters containing more than
five per cent of shells or oysters less than

2% inches from hinge to mouth, though ap-

plicable to. private beds. "Windsor v. State

[Md.] 64 A. 288. Laws 1900, p. 22, c. 20, as

amended by Laws 1902, p. 487, c. 194, Laws

1902, p. 879, c. 317, and Laws 1904, p. 1413,
c. 588, prohibiting the possession of game
during the closed season, applicable to game
coming from without the state. People v.

Hesterberg, 184 N. Y. 126, 76 N. E. 1032,
3. Held not a tafeiiig: Laws 1905, p. 162,

§ 18, prohibiting the sale of game whether
taken -within oc "without the state. State v.

Heger [Mo.] 93 S. W. 252.
Held a taking: Sess. Laws 1903, p, 233,

c. 112, giving the public a right to flsh in all
streams stocked at public expense, subject
to actions for trespass done to property
along their banks, is unconstitutional as con-
travehing § 15 of art. 2 of state Const. 'Hart-
man V. Tresise [Colo.] 84 P. 685.

4. Not an Interference: Pub. Act 1S99,
No. 88, prohibiting the sale and possession
of particular flsh under a certain size, though
applicable to fish lawfully caught in foreign
waters. People v. Lassen [Mich,] 12 Det.
Leg. N. 857, 106 N. W. 143.

5. Laws 1905, p. 162, § 18, prohibiting the
sale of 'game, does not violate state Const,
art. 2. § 15, prohibiting laws impairing the
obligation of a contract, nor is it retroactive.
State V. Heger [Mo.] 93 S. "W. 252.

6. Statutes held valid under the act: Sess.
Laws 1903, § 3, p. 168, c. 15, making it a penal
offense to receive certain game for shipment.
Cameron v. Territory, 16 Okl. 634, 86 P. 68.

Laws 1905, f). 162, § 18, prohibiting the sale
of game, whether taken "within or "without
the state. State v. Heger [Mo.] 93 S. "W. 252.

Kirby's Dig. § 2620, prohibiting any trans-
portation of game beyond the line of the
state. "Wells Fargo Exp. Co. v. State [Ark.]
96 S. "W. 189.

7. Pepple V. Hesterberg, 184 N. Y. 126, 76

N. E. 1032, rvg. 109 App. Div. 295, 96 N. Y.

S. 286.

8. Act of May 29, 1901, § 3, P. L. 302, does
not apply to fish lawfully caught in Lake
Erie under Act of May 29, 1901, P. L. 335.

Commonwealth v. Beilstein, 29 Pa. Super. Ct.

373.

9. Code Pub. Gen. Laws art. 72, § 7.

"Windsor v. State [Md.] 64 A. 28'S.

10. One who has no license as required by
Code 1904, §§ 2086, 2087, to flsh with haul
nets, cannot complain of the erection of poles

in certain waters contrary to Code 1904, §

2120. Whitehead v. Cape Henry Syndicate

-

[Va.] 54 S. E. 306.
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§ 2. Offenses; penalties; prosecutions.^'^—As a penalty, the legislature may-

provide for the forfeiture of property used in illegal fishing," and such property may

be summarily seized and sold.^^ Wliere there is a general act providing a penalty

for illegal fishing, and a special act permitting certain fish to be caught in a par-

ticular manner, a violation of the latter constitutes illegal fishing and is punishable

under the general act." In Missouri, penalties collected for illegal gaming or fish-

ing must be paid into the school fund.^^ In the absence of a statutory provision to

11. See 5 C. L. 1428.

12. Daniels v. Homer, 139 N. C. 219, 51

S. E. 992.

13. Acts Gen. Assem. 1905, c. 292, § 9,

held not unconstitutional as depriving one
of property without due process of law.
Daniels v. Homer, 139 N. C. 219, 51 S. B.

992.

NOTE. Right of tlie state to summarily
seize and sell property used in illegal fisli-

ing; The supreme court of North Carolina,

in the recent case of Daniels v. Holmes [N.

C] 51 S. E. 992, upheld a statute providing
for the summary seizure and sale of nets
Illegally set in certain waters. "This pro-

vision is held by the majority of the court

to be -a legitimate exercise of the police

power of the state and not unconstitutional

as depriving the citizen of his property with-

out due process of law, Mr. Chief Justice

Clark and Mr. Justice Hoke writing opin-

ions concurring in this view. It authorizes,

they say, the summary abatement of what
the legislature has declared to be a crim-

inal nuisance, and, as the legislature has

the right to regulate fishing in the waters of

the state, the necessities of the case in this

instance justify the seizure and sale of the

offending property without notice to the

owner or any judgment against him after

a hearing. He may contest the question of

fact raised by the informant's affidavit in

an action to recover the nets before sale, or

after sale by an action for the proceeds of

the sale or for damages, or by an injunction

to prevent the sale. 'He has his full remedy,

but it does not include a continuance of the

nuisance to his individual profit and the pub-

lic detriment, while the question of violation

of the statute is being determined.' So far

as authorities for these views are consid-

ered reliance is placed by the cburt largely

upon the decisions sustaining the validity of

the New York and Wisconsin statutes au-

thorizing the seizure and destruction of nets

used in violation of the law for the Protec-

tion of fish. Lawton v. Steele, 119 N. Y. 226

16 Am. St. Rep. 813, 7 L. R. A. 134; Id., 152

U S 133 33 Law. Ed. 385; Bittenhaus v.

Johnston, 92 Wis. 688, 66 N. W. Rep. 805, 32

L R A 380. The court, however, seems to

base' the decision sustaining this exercise

of police power upon the actual necessity

for such legislation. Mr. Chief Justice

Clark says, for example: 'It (the state) has

found the criminal law an ineffectual protec-

tion and that deprivation of the nets is

necessary to prevent the violation of the law.

• • * The general assembly has found and so

says by Its statute, that this remedy is nec-

essary to enforce the execution of the law;'

and Mr. Justice Hoke says: 'And this, I

apprehend, is the true principle on which

forfeitures of this character can be sus-

tained—whether it is done in abatement of
the nuisance and is required by the reason-
able necessity of the case.' The dissenting
justices do not recognize the necessity for
the arbitrary proceedings prescribed by the
statute; and, while conceding the. riglit of
the legrislature to regulate fishing, to pro-
hibit the placing of nets in such parts of

the public waters as it may deem proper and
to declare such nets public nuisance which
may be summarily abated by removal, they
emphatically deny the validity of that part
of the act conferring upon the oyster com-
missioner the power to seize the nets and
sell them at auction without notice, either
personal or constructive, or any judgment of

condemnation by a judicial tribunal after a
hearing. Three justices of the supreme court
dissented from the majority's conclusion in

Lawton v. Steele, 152 U. S. 133, 38 Law. Ed.
385, the New York court of appeals regarded
the case 'as very near the border line' (Law-
ton V. Steele, 119 N. Y. 226, 240, 16 Am. St.

Rep. 813, 7 L. R. A. 134), and a recent
thoughtful writer says 'the principles which
should govern the forfeiture- of property
were departed from in the decisions' in this

case (Freund, Police Power, § 527). It is

not easy, in view of constitutional limita-

tions, to see how the public welfare can be
promoted ultimately if the doctrine of the

principal case is sound. The authorities

seem to sustain the propositions announced
by Mr. Justice Connor: '(1) That the right

to destroy property which is a public nui-

sance, either per se, or made so by statute,

or becoming so by the manner of its use,

is restricted to the necessity of the occasion

or as an incident to the abatement. (2)

That the power_ to declare property for-

feited and subject it to sale by reason of

its illegal use Is judicial, and not legisla-

tive. That it can only be exercised as a

penalty or punishment Imposed upon the

owner for violating the law, and, as a neces-

sary conclusion, the forfeiture and condemna-
tion can only be declared and -enforced after

a hearing or an opportunity to the owner
to be heard.' See Freund, Police Power, §§

520-528; Edson v. Crangle, 62 Ohio St. 49,

66 N. B. 647; McConnell v. McKillip [Neb.]

99 N. W. 605, 65 L. R. A. 610, and many other

authorities cited in the dissenting opinions

in the principal case. Fishing nets are ca-

pable of being put to lawful use, and are to

be distinguished from implements exclu-

sively intended to be used for violating tiie

law and as such subject to summary seizure

and detention (Board of Police Commission-
ers v. Wagner, 93 Md. 182, 48 A. 455, 86 Am.
St. Rep. 423)."—From 4 Mich. L. R. A. 294.

14. Commonwealth v. Seechrist, 27 Pa.

Super. Ct. 423.

15. I.aws 1905, p. 168, held uneonstitu-
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the contrary, a complaint may be made by a private citizen." The indictment must
allege all facts essential to the offense," and the prosecution must establish the ma-
teriaP* averments of the indictment^" beyond a reasonable doubt.^" Where a stat-

ute creating an offense in a proviso contains an exception, the state in a prosecution

thereunder need not negative such exception in the indictment and proof ,^^ but such

facts are matters of defense which defendant must prove. ^^ In a prosecution for

fishing with a seine, it is not necessary to prove that defendant actually carried
,

away fish.^^ The general rule as to hearsay evidence is applicable.^*

§ 3. Pi-ivate rights in fish and game}^—No one has an absolute property right

in animals ferae naturae,^" but the owner of land, by virtue of such ownership, has

the exclusive right to hunt and fish thereon,^' and the fact that the waters are nav--

igable does not destroy this exclusive right.^' At common law one owning the land

bordering on both sides of a non-navigable stream as an incident to the ownership

of the underlying soil has the exclusive right of iishery therein.^' The right of

fishery secured to the public under the Colorado constitution does not give the right

to trespass upon private property.'"

Fishery rigliis.^'^—The title to fish and oysters in public waters is vested in the

tional In so far as it directed the penalties
recovered thereunder to be paid into the
state treasury in violation of state Const,
art. 11, § 8, providing that all clear pro-
ceeds of penalties, etc., collected for breach
of penal laws shall belong to the school
fund. State v. Warner, 197 Mo. 650, 94 S.

W. 962.
16. The fact that the legislature specially

enjoined upon the fish commissioners the
enforcement of chap. 41, Rev. St., does not
prevent private citizens from making com-
plaint. State v. Giles [Me.] 64 A. 619.

17. An indictment alleging that defend-
ant placed and maintained a net in a
named bayou sufficiently alleges that the net
was plEiced in waters of the state. Richard-
son V. State [Ark.] 91 S. W. 758.

18. Xl'nder a statute prohibiting fishing

with nets in any waters of the state except
certain specifically named waters, an alle-

gation that the offense was committed in

tlie Quanicassee river, does not require proof
that it is a river. People v. Neal [Mich.]

12 Det. Leg. N. 972, 106 N. W. 857. Proof
that It was not one of the excepted waters
is sufficient. Id.

19. Under a complaint charging the un-
lawful "possession" of certain fish under
the forest, fish and game laws, § 47, as

amended by Laws 1905, p. 585, c. 314, and
an answer denying the unlawful possession
and averring that they were caught without
the state and purchased from a duly licensed

dealer, the question of resale was not in

issue. People v. Wolf, 98 N. T. S. 381.

20. In a prosecution for illegal shipping
of game, a requested instruction that before

the Jury could convict they must find be-

yond a reasonable doubt that defendant
shipped between the named places, errone-

ously refused. Jordt v. State [Tex. Cr. App.]
95 S. W. 514. Evidence of- defendant held

to admit an attempt to catch fish with a net

as charged. People v. Neal [Mich.] 12 Det.

Leg. N. 972, 106 N. W. 857.

21. Allowing use of seine to catch flsh

for family use. Richardson v. State [Ark.]

91 S. W. 758. I

22. Richardson v. State [Ark.] 91 S. W.
758. In a prosecution under a statute pro-
hibiting the use of a seine for fishing, except
to procure fish for family use, evidence held
sufficient to sustain a finding that the flsh
were not caught for such purpose. Id. Under
§ 47 of the forest, flsh and game laws, as
amended by Laws 1905, p. 585, o. 314, making
the possession of certain fish during the
closed season unlawful, but providing that
fish, caught without the state, purchased
from a licensed dealer, might be possessed,
upon proof of purchase from a licensed deal-
er, the state has the burden of proving that
they were not caught without the state.
People v. Wolf, 98 N. T. S. 381.

23. Under Code Supp. 1902, % 2540 et seq.,,

evidence that defendant and others were en-
gaged in drawing a seine and that flsh were
taken from the water and carried away is

sufficient to sustain a conviction. State v.

Denhardt, 129 Iowa, 135, 105 N. W. 385. Nor
is the conviction limited to the number act-
ually taken from the water by defendant.
Id.

24. In a prosecution for shipping wild
ducks without making the statutory affi-

davit, testimony of a witness that he knew
that defendant did not make the affidavit

from a conversation with a notary public
not in defendant's hearing, is inadmissible.
Hirsch v. State [Tex. Cr. App.] 16 Tex. Ct.

Rep. 704, 95 S. W. 513.

25. See 5 C. L. 1429.

ae. Only a qualified ownership at most.
State V. Niles, 78 Vt. 266, 62 A. 795.

27., Schulte v. Warren, 218 -111. 108, 75 N.

E. 783. Contra. Percy Summer Club v. As-~
tie, 145 P. 53.

28. Schulte v. Warren, 218 111. 108, 75 N.

B. 783, rvg. 120 111. App. 10.

29. Common-law rule is applicable in

Colorado under Gen. St. 1883, § 197. Hart-
man V. Tresise [Colo.] 84 P. 685.

30. Art. 16, § 5, providing that "the water
of every natural stream, not heretofore ap-
propriated, is hereby declared to be the

property of the public," etc. Hartman v.

Tresise [Colo.] 84 P. 685.
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state, in trust for the public,''' but at common law, oysters planted in a clearly-

marked bed in the tide waters of a bay or arm of the sea are the exclusive property

of the planter.'' A franchise for a private oyster bed granted under the New York
statute reverts to the state without affirmative action upon failure to mark out and
use.'* A grant to the owner of land abutting on a bay of the right to plant oysters

foT a prescribed distance from the shore gives no exclusive right to the use of such

waters and other abutting owners may pass over them if necessary to enjoy similar

rights.'" A deed by the board of public lands describing the land as bounded bj' the

margin of a bay and ocean at low-water mark does not convey any exclusive right of

fishery below such mark.'" The grant of land under a patent from the King of

Hawaii, following an award of the land commissioners, carries fishery rights in the

adjoining sea which the grantee and predecessors have enjoyed from time immemori-

al although not mentioned.'^ Where a trap is located within the prohibited dis-

tance as regulated by statute an injunction will issue restraining its maintenance."'

A suit in equity in the nature of a bill of peace lies in favor of one claiming the ex-

clusive risht of fishery as against persons who claim as .members of the public.'^

Under a statute making it an offense to take oysters from a private bed where its ob-

ject is to protect the land, the ownership of the oysters is imrnaterial.*" One seek-

ing to enjoin trespass to private oyster beds has the burden of establishing such tres-

pass and the character and extent of tlie resulting injury.*^

FIXTURES.

§ 1.

§ 2-

Definition (1684).
Annexaiion and Intent (16Q5).

3. Title of Tliird Feisons (1C69).

§ 1. Definition.*^—A fixture is an article which vp'as a chattel but which, by

being annexed or affixed to realty, becomes accessory to it and a part and parcel of

it."

31. See 5 C. L. 1430.

32. Raymond v. Kibbe [Tex. Civ. App.]
15 Tex. Ct. Rep. 988, 95 S. W. 727.

NOTE. Injury to flsiiing riglits by navlea-
tion: In view of the fact that the right to

flsh may be temporarily suspended without
great loss and, further, that if it be made su-

perior to that of navigation the latter would
be practically destroyed, it must give way
to navigation. And hence there is no liabil-

ity for unavoidable Injury to fishing rights

by one legitimately exercising the right of

navigation. City of Baltimore, 5 Ben. 474,

Fed. Pas. No. 2,744; Mason v. Mansfield, 4

Cranch, C. C. 58, Fed. Cas. No. 9,243. And
a boat may pursue her rightful course, doing

no unnecessary damage, and need not stop

or wait upon the movements of fishermen.

Lewis V. Keeling, 46 N. C. 299; Cobb v. Ben-
nett, 75 Pa. 32B, 15 Am. Rep. 752. But while

the right of navigation is superior to that

of fishery, it must be exercised with due
regard for the latter, and must not unneces-
sarily or wantonly interfere or injure it.

Wright V. Mulvaney, 78 Wis. 89, 46 N. W.
1045, 9 L. R. A. 807; Post v. Munn, 4 N. J.

Law, 61, 7 Am. Dec. 570; Mason v. Mans-
field, 4 Cranch, C. C. 580, Fed. Cas. No. 9,243.

And one going outside the regular channel

of navigation and injuring visible nets is

liable. Hopkins v. Norfolk & S. R. Co., 131

N C 463, 42 S- E. 902. As, also, is. one un-

necessarily destroying private oyster beds.

—

From Crookston Waterworks Power & Light
Co. V. Sprague [Minn.] 64 L. R. A. 982.

33. Vroom v. Tilly, 184 N. T. 168, 77 N.
B. 24

34. Granted under Laws 1887, p. 797, c.

584. Vroom v. Tilly, 184 N. T. 168, 77 N. B.
24. Hence one who subsequently takes pos-
session, marks out and cultivates a bed is

protected against the one franchised. Id.

35. Granted under Code 1896, c. 84. Cain
V. Simonson [Ala.] 39 So. 571. But where it

is necessarj' to pass over such beds to their
irreparable injury, the owner Is entitled to
an injunction restraining them to the use of

a channel agreed upon. Id.

36. Whitehead v. Cape Henry Syndicate
[Va.] 54 S. B. 306.

37. Carter v. Territory of Hawaii, 200 U.

S. 255, 50 Law. Ed. .

38. Johahsen v. Mulligan, 41 Wash. 379,

S3 P. 417.

39. Percy Summer Club v. Astle, 145 P.

53.

40. Code 1895, § 588. Houston v. State,

124 Ga. 417, 52 S. B. 757. Hence where the
indictment charges taking of oysters from-

the bed of Silas Rogers, proof that Rogers
and his sons as a partnership were cultivat-

ing the oysters is no variance. Id.

41. Cain V. Simonson [Ala.] 39 So. 571.

42. See 5 C. L. 1431.
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§ 2. Annexation and intents*—Annexation, adaptability, and intention are

the tests by which it is determined whether a chattel has become a fixture.*" Of
these, intention is of primary importance,*" the other tests being taken into account
mainly for the purpose of determining whether the accession was intended to be
permanent.*^ This being so, no infallible rule can be laid down defining the bound-
ary between movable chattels and immovable fixtures,*^ since intent is shown largely

by the relations of the parties and the circumstances of each particular case.*" But
intention alone is generally held not sufficient,'" physical annexation of some kind
being regarded as essential."^

43. See 5 C. L. 1431. For a fuH discussion
of tlie various senses in wliioli tlie term is

used, see Bronson on Fixtures, 1.

44. See 5 C. L. 1432.
45. The tests are (1) Actual annexation

to the realty or something appurtenant
thereto: (»> appropriation to the use or pur-
pose of that part of the realty with which
It is connected; (3) the intention of the
party making the annexation to make the
article a permanent accession to the free-
hold. Parker v. Blount County [Ala.] 41 So.
923: Baringer v. Evenson, 127 Wis. 36, 106
N. W. 801; Prudential Ins. Co. V. Guild [N. J.

Eq.] 64 A. 694.
Held fixtures: A vault affixed In a build-

ing. People V. Wells, 181 N. T. 245, 73 N. E.
961.

Scales located permanently on a home-
stead exemption are exempt as a part of the
realty. Shaffer Bros. v. Chernyk [Iowa]
107 N. W. 801.

A brass railing attached partly to the
freehold and partly to an engine in an ice
plant, the engine being attached to the
freehold, is within Revisal 1905, § 3511, ex-
tending the law of larceny to include chat-
tels real. State v. Beck [N. C] 63 S. E. 843.

Gasoline eneine bolted to a solid stone
foundation in a permanent building and
used for grinding feed, and which could not
be removed without cutting a hole in the
side of the building, was part of the reajty
and passed by deed of the land and all ap-
purtenances. State V. Beck [N. C] 53 S. B.
843.

4C. The intention of the party indicated
by his acts in attaching the property to the
realty and using it in connection therewith
Is the primary consideration. The character
of the annexation is important mainly as
sho"wing intention. State Security Bank v.

Hoskins [Iowa] 106 N. W. 764. The inten-
tion, of the parties controls in determining
the character of property claimed to be a
fixture. First Commercial & Sav. Bank v.

Trenton Mlill. Co. [Mich.] 13 Det. Leg. N.

168, 107 N. W. 1107. The assignee of a
corporation conveyed land to plaintiff to-

gether with all the buildings, machinery,
and appurtenances erected or being erected,

and all railroad tracks and superstructures
previously built and used in connection with
the improvements and machinery. A con-
troversy arose as to whether certain prop-
erty was "personal property not sold at said

sale" or was fixtures passing with the free-

hold. It waS' compromised that "all the
property in and about said premises" should
pass as fixtures. Held neither the convey-
ance nor the compromise passed to plaintiff

certain unlaid rails v/hich were not on the

7 Curr. L,.—105.

nroperty sold, of the existence of which the
assignee had no knowledge. Alper v. Tor-
mey, 1 Cal. App. 634, 82 P. 1063.

47. Physical annexation is not the sole
nor even the controlling test in determining
whether an article is a fixture or not. The
intention of the party making the annexa-
tion is the principal consideration. Fish Co.
V. Young, 127 Wis. 149, 106 N. W. 795.

W'indo-w and door screens manufactured
for and fitted to a building are an appurte-
nance thereof and subject to a mechanic's
lien under Rev. St. 1898. § 3314, subd. 1,

giving a lien for materials and labor fur-
nished in the erection and repair of a build-
ng or appurtenance, though they are so
made as to be removable without injury to
the house. Pish Co. v. Young, 127 Wis. 149,
106 N. W. 795.

48. It varies with the different relations
Tf the parties and is largely dependent upon
their intention, express or implied. Humes
V. Higman [Ala,] 40 So. 128. The fact that
a chattel is ponderous and that it cannot be
removed from a building without removing
a part of a wall does not necessarily consti-
tute it a fixture even as between vendor and
vendee. A safe. Parker v. Blount County
[Ala.] 41 So. 923.

49. As betiveen inortgagor and mortgagee
the intention with which a chattel is at-
tached is becoming more and more the de-
cisive test whether or not it has become a
part of the realty.
Sawmill and inaelKinery therein intended

to be used permanently and not adapted to
any other use were permanent fixtures cov-
ered by a mortgage on the land. Humes v.
Tligman [Ala.] 40 So. 128. Notwithstanding
the mill site was subject to overflow from a
river and was an unsuitable site. Id. A
mortgage described certain premises by
metes and bounds only, though, at the time,
they were occupied by a factory containing
a steam engine and ^^enerator "with wiring for
the supply of electric light, a steam engine
with piping and shafting used to supply
power, two freiglit elevators and three
pumps. The factory represented the greater
portion of the value of the mortgaged prop-
erty. The factory and machinery were op-
erated for years after the mortgage was
given. The pumps were removable without
injury but used as a part of the common
plant. Held all the machinery were fixtures
and included in the mortgage. Prudential
Ins. Co. V. Guild [N. J. Eq.] 64 A. 694. As
between vendor and vendee it is the general
rule that things personal in their nature
but fitted and prepared to be used with real
estate and essential to its beneficial enjoy-
ment, being on t]ie land, and especially if
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attached thereto in some permanent way at
the time of its conveyance by deed, passes

' with the realty. Bullard v. Hopkins, 128
Iowa, 703, 105 N. "W. 197.

50. NOTE. Intention trlthont actual an-
nexation: The roller-mill cases have fur-
nished an interesting contribution to this
subject. In Voorhis v. Freeman, 2 Watts &
S. [Pa.] 116, 13 Am. Dec. ,490, it was held
that a number of detached rolls which were
a part of an iron' rolling-mill and which in-
cluded among their number several dupli-
cates, but all of which had at one time or
another been in actual operation, were fix-
tures. This is perhaps the first instance,
says the court in Teaff v. Hewitt, 1 Ohio St.
530, 59 Am. Dec. 634, in which movable prop-
erty was adjudged parcel of the realty for
the avowed reason that it ought to be placed
beyond the convenient reach of creditors.
Yet a similar reason was advanced in Pat-
ton V. Moore, 16 "W. Va. 428, 37 Am. Rep. 789.
InPylev. Pennock, 2 Watts & S. [Pa.] 390, 37
Am. Dec. 517, extra rolls of an iron rolling-
mill, some of which were in housings and
some of which had been used but had been
removed from buildings in which they had
been accustomed to run and were not in
anyway connected therewith, were held to "be
part of the realty. It does not appear wheth-
er any of the detached rolls had never been
used in the mill. In the later case of John-
son v. Mehaffey, 43 Pa. 308, 82 Am. Dec. 568,
the issue was squarely presented, and it was
held that rolls cast for a rolling-mill and
paid for and delivered beside it, where they
had lain for two or three years in a rough,
unfinished state, did not pass on a sheriff's

sale of the realty. The two earlier cases
"were not referred to in the opinion. In Eng-
land, duplicate rolls of a fixfed rolling-mill
and detached rolls of different sizes for use
in the machine, and which had been actually
fitted to it, are essential parts of the ma-
chine, but rolls that have never been fitted

to or used in the machine, which require
something more to be done to them before
they are fitted, are not essential parts of it.

Ex parte Astbury, L. R. 4 Ch. 630.

As to other machinery, it was held in

Patton v. Moore, 16 W. Va. 428, 37 Am. Rep.
789, that an engine and boiler bought by the
owner of a mill and hauled into the yard
with the bona fide intention of attaching
them to the mill, and which were "necessary
for the purpose for which they were to be
used, must be regarded as realty, and not
liable to the levy of an execution as per-

sonalty. This case was cited and followed
in McFadden v. Crawford, 36 W. Va. 671.

15 S. B. 408, 32 Am. St. Rep. 894. The latter

case involved the character of two railroad
spike machines purchased by a rolling-mill

company to be attached to its mill, one of

which had been unloaded and the other
was on the car, but the foundation for both
of which had been prepared. In Iowa, a

steam engine and other machinery for a
mill do not become a fixture so as to defeat

the lien of a chattel mortgagee as against
a holder of a prior vendor's lien on the land,

although it is purchased to be annexed, and
it is the intention to annex it, and it is de
livered on the ground for that purpose, and
although work has been begun for the pur-
pose and with the intention of annexation,

where all the machinery is lying on the
ground near the mill, or in it, but where
none of it has been put in place. Miller v
Wilson, 71 Iowa, 610, 33 N. W. 128. In New
Hampshire, the mere fact that saws which
have been kept in a mill for a year or more,
but never attached, were purchased with the
intention to be used as a part of the mill,
is not sufllcient to make them fixtures, but
other saws which have been set and used
in the mill are part of the real estate.
Burnside v. Twitchell, 43 N. H. 390.

In Illinois, materials provided for and
designed to be attached to a railroad are for
the purpose of mortgage or conveyance a
part of the realty itself. Palmer v. Forbes,
23 111. 301. In Wyatt v. Levis & K. R. Co.,
6 Quebec Law Rep. 213, it was held that rail-
road fastenings and sleepers on hand for
the repair of a road were not immovable
by destination under art. 379 of the Codes
providing that movable things which a pro-
prietor has placed upon his property for a
permanency, or which he has incorporated
there-with, are immovable by destination so
long as they remain there. The question
whether old and new rails and rail chairs
lying along the track in readiness for re-
pairs were fixtures was raised but not de-
cided in Covey v. Pittsburg, Ft. W. & C.
R. Co., 3 Phila. [Pa.] 173, the couri taking
the position that such property was not
liable to seizure for an ordinary debt on the
ground of public policy. But tlie court said
that but for the public purpose for which
they were used doubtless they were liable
to seizure.
The attempt to have building materials

that have never been attached to the free-
hold declared fixtures seems to have been
generally unsuccessful. The following are
cases where such materials have been held
not to be a part of the realty: Wooden sash
frames intended for a hotel. Tripp v. Armi-
tage, 4 Mees. & W. 687. Light, glazed win-
dow sashes. King v. Hedges, 1 Leach C. L.
201. Hewn timbers intended for a granary
and lying on the ground at the time it "was
sold. Cook V. Whiting, 16 111. 480. Clap
boards piled upon land at the time it was
sold and intended for general repairs. Hin-
kle V. Hinkle, 69 Ind. 134. Commercial fin-

ishing material such as doors, mantels,
casings, etc., purchased for an unfinished
building and placed therein but not affixed
thereto where it was not mentioned or
deemed part of a sale under mortgage fore-
closure. Blue V. Gunn [Tenn.] 69 L. B. A. 892.

A stone brought onto the land, for the pur-
pose of being used in a doorstep at some fu-
ture time, where the land was sold before
the stone was used. Woodman v. Pease,
17 N. H. 282. Blinds intended for a house
not painted nor hung on the house to re-

main as a part of it, though fitted to the
<vindows and marked, and painting had be-
?un. Manchester Mills v. Rundlett, 23 N.

H. 271. Bricks and lumber lying on the
premises and intended to be used for a new
building. Beard v. Duralde, 23 La. Ann. 284,

under Civil Code art. 468. Lumber, mill

vork, sashes, etc.. delivered on the premises
'or the purpose of being used in a building.
Maxwell v. Willard, 1 W^kly. Notes Cas. [Pa.]
355. Windows and blinds prepared for a
house but never attached. Peck v. Batch-
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As between landlord and tenant, the old common law on the subject of fixtures

has been considerably modified in favor of the tenant. '^^

By agreement or estoppel. ^^—A vendor and a purchaser of land may agree that

property annexed to*he freehold shall be treated by them as personalty^* or as

realty/^ as the case may be; but an agreement to treat as personalty buildings erect-

ed by a tenant does not change the character of the property for the purpose of taxa-

elder, 40 Vt. 233, 94 Am. Dec. 392. Lumber
placed on a homestead lot and Intended to

be made a part o£ the homestead dwelling
is liable in New Hampshire to seizure under
attachment not being protected until it be-
comes part of the homestead. Carkin v.

Babbitt, 58 N. H. 579. But in Wisconsin,
lumber obtained for the purpose of repair-
ing a house occupied as a dTvelling and
actually deposited upon the land is, under
the homestead law, exempt from seizure
under attachment as personalty. Krueger
y. Pierce, 37 Wis. 269. A mortgage on a
lot on which stands a partially completed
building will pass cut stone and structural
iron prepared for the building and located
on the lot mortgaged and that adjoining, it

the intention of the parties is that the
building shall be speedily completed with
the material at liand. Bryne v. Werner
tMich.] 69 L. R. A. 900.

In Wisconsin and Vermont it is held that
fencing: materials placed upon a farm with
the intention of building necessary fences
pass by a conveyance of the realty. Hackett
V. Amsden, 57 Vt. 432. Where distributed
along line of an intended fence. Ripley v.

Paige. 12 Vt. 353; Conklin v. Parsons, 2

Pinney [Wis.] 264. The contrary is held
in Illinois and Texas. Cook v. Whiting, 16

111. 480; Longino v. Wester [Tex. Civ. App.]
88 S. W. 445. In Indiana, fence stakes piled

on the land and intended for general re-

pairs do not pass by a deed of the realty.

Hinkle v. Hinkle, 69 Ind. 134. The question
was also touched upon In McCarthy v. Mc-
Carthy, 20 Can. Law Times 211, and Wincher
V. Shrewsbery, 3 111. 283, 35 Am. Dec. 108,

where the courts held that certain fencing
materials did not pass because the evidence
did not show that there was any intention

to erect them into fences. In Noble v. Syl-

vester, 42 Vt. 146, the court in holding that

a stone hewn from a quarry and intended
to be used in a tomb elsewhere did not pass
to a vendee of the land from which it was
cut and upon which it was suffered to lie

after severance declared that the question

was analogous to that passed upon in the

fence rail cases.
From an examination of the cases the

weiglit of authority seems to warrant the

conclusion that things placed on land with
the intention of annexing them are not fix-

tures where they are never actually at-

tached.—Prom Note to Blue v. Gunn [Tenn.]

€9 L. R. A. 892.

51. Mere intention to make a chattel a

part of the freehold is not of itself sufficient

to make it so. There must be some kind of

physical annexation to the land, though the

nature and strength of the annexation is not

material. State v. Martin [N. C] 53 S. B.

874. An electric street car is personalty

within Revisal 1905, § 3676, making, criminal

the willful and wanton injury to personal

oroperty. Id. An ice chest used in a saloon
'lut in no manner attached to any part of the
building held not a fixture. Bush v. Havird
ridaho] 86 P. 529.

52. See post. Right to remove. Where de-
fendants rented certain premises to be used
IS a game preserve and erected thereon a
house and bam built on mud sills for the
use of guests and the keeper of the preserve,
which buildings could be removed -without
'njury to the land, defendants were entitled
to remove them during the term of the lease
under Civ. Code § 1019, allowing a tenant
to remove fixtures if it can be done without
injury to the premises, unless the th'ng has
become an integral part of the freehold.
Shatter Estate Co. v. Alvord [Cal. App.] 84
P. 279. Property consisting of a front and
back bar, etc., placed in a saloon building
by a lessee and fastened to the wall and
floor, constitutes trade fixtures and may be
removed by the tenant during his term under
§ 2882, Rev. St. 1887, relating to the tenant's
right to remove fixtures. Bush v. Havird
[Idaho] 86 P. 529. An electro chandelleir,
annunciator, and like contrivances or de-
vices, attaclied to the ceiling or walls of a
house by a tenant for his personal comfort
apd convenience, come "within the legal defi-
nition of "domestic fixtures" when so placed
that they can be readily detached without
injury to the premises. Raymond v. Strick-
land, 124 Ga. 501, 52 S. E. 619.
Question of fact: In an action by a land-

lord to recover for the tenant's removal of
fixtures, evidence held to require submission
to the jury as to whether the parties in-

tended that a hot air furnace installed by
the tenant should become a permanent ac-
cession. Baringer v. Evenson, 127 Wis. 36,

106 N. W. 801.

53. See 5 C. L. 1435.

54. Because of the great weight of a
safe, a cement foundation was built from the
ground to the level of the floor of a building
and the safe was rolled on and supported by
the foundation, but was not attached to it

in any manner. The safe could be removed
only by taking out a part of the wall of the
room. On a sale of the building the safe was
reserved. Hpld the safe was not a fixture,

barker v. Blount County [Ala.] 41 So. 923.

Machinery or other property placed upon
land by a vendee under an executory con-
tract does not become part of the realty as
between him and the vendor where there is

an express agreement between them that it

shall remain the personal property of the
vendee. In re Rodgers, 143 F. 594.

55. Attached gas fixtures, though mova-
ble, may by agreement be treated by the
parties as fixtures and may pass with the

land and appurtenances without special men-
tion in the conveyance. Wynne v. Friedman,
49 Misc. 616, 96 N. T. S. 838. Evidence held

not to show agreement that a gasoline en-
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tion." Where a machine is sold under a contract reserving title in the seller until

the price is paid, the buyer cannot by attaching it to the realty affect the seller's

right to enforce his lien as against the buyer."' A sale of property so attached to

realty as to become a part thereof will operate as a severance.^ A tenant, by taking

a lease, thereby estops himself to question the title of the landlord to trade fixtures

already on the premises."'

the right to remove.^"—Tenant's fixtures may be removed by the tenant at

any time before the expiration of his terrn,"^ but not thereafter,"^ unless he is de-

prived of his opportunity to remove them by the wrongful act of the landlord,"' or

is granted an extension of time."* Under a lease requiring the tenant to turn over

the premises to the landlord at the expiration of the term in as good a condition as

they were in when rented, "reasonable wear and tear excepted," the landlord acquires

no interest, under the lease, to any fixtures except those lea&ed with alterations or

repairs made by the lessee."" By the weight of authority a tenant who renews his

lease without reserving his right to remove his fixtures cannot thereafter claim such

fixtures."" A mortgagee of trade fixtures acquires no greater rights to the prop-

gine should not pass by a deed but by a
bill of sale. State Security Bank v. Hos-
kins [Iowa] 106 N. W. 764.

58. Stationary sawmill with boilers set In

masonry erected by tenant with right to re-

move held liable to taxation against the ten-

ant as real estate for town and county pur-
poses. Bemis V. Shipe, 26 Pa. Super. Ct. 42.

57. Planer and matcher for sawmill. Cam-
eron & Co. v. Jones [Tex. Civ. App.] 90 S. W.
1129.

58. Not violative of statute of frauds,

though oral. Finney v. Lucy [Ala.] 39 So

583.
59. Where at the time a lease was taken

certain store fixtures were on the premises

and used as a part of the store room, the

lease in effect ratified the ownership of such
property in the lessor and the lessee could

not claim it as against the lessor's grantee.

Baringer v. Evenson, 127 "Wis. 36, 106 N. W.
801.

CO. See 5 C. L. 1435. See special article,

Fixtures as Between Landlord and Tenant,

6 C. L. 388.

ni. Where a tenant attaches to the de-

mised premises fixtures for the use of his

business, the law presumes that he means to

remove them before the end of his term.

It is only on leaving without removing them
that an intention to make a gift of them to

the landlord is Imputed to him. Stopper v.

Kantner, -29 Pa. Super. Ct. 48. A tenant's

ornamental or domestic fixtures may be re-

moved by him at any time during his term

or occupancy if so attached as to be readily

detachable without Injury to the premises.

Raymond v. Strickland, 124 Ga. 501, 52 S. B.

03. Trade fixtures must be removed by a

tenant prior to his surrender of possession

to the landlord in the absence of agreement

to the contrary, otherwise the tenant's right

to re-enter and remove them will be deemed
lost and abandoned. Bush v. Havird [Idaho]

86 P. 5^9.

(!3. May be removed thereafter if the ten-

ant is deprived of his opportunity to remove

them by a wrongful taking possession of

the premises by the landlord. Raymond v.

Strickland, 124 Ga. 501, 52 S. E. 619. They

do not lose their character as chattels, and

a possessory warrant will lie to recover
them from a landlord who wrongfully "with-
holds possession thereof from the tenant.
Id. Rule requiring tenant to remove trade
fixtures during term does not apply where
he attempts to do so in due time but is pre-
vented by "wrongful act of the landlord.
Stopper V. Kantner, 29 Pa. Super. Ct. 48.

64. Where the landlord gave the tenant a
"written permission to remove the fixtures
during three days following the termination
of the tenancy, and the tenant in reliance
thereon delayed removing the fixtures, the
landlord couid not at midnight of the last
day of the term lock the building and for-
bid removal of the fixtures. Stopper v. Kant-
ner, 29 Pa.'Super. Ct. 48. The landlord could
not revoke th.e "written permission in such
manner merely because of very slight in-
juries to the freehold, some of which were
not sho"wn to be the acts of the tenant,
though the permission provided that the re-
moval shouldi be made without injury to

the freehold or other property. Id. Where
a landlord gives his tenant a written per-
mission to remove property belonging to him
after the expiration of the term, but specifies

in detail the different articles which the
landlord admits belong to the tenant, the
tenant within the time of grace is entitled to

remove only the articles enumerated. Those
as to which there Is a dispute must be re-

moved before the expiration of the tenancy.
Id.

65. And the threatened removal by the
tenant, during the term, of fixtures substi-

tuted by him for old ones which he claimed
had becom* worn out did not justify an in-

junction, the remedy at law being adequate
for the determination of the rights of the
parties under the strict legal rules as to

substitution of fixtures. Fox v. Lynch [N. J.

Eq.] 64 A. 439.

66. NOTE. Renewal of Icasei Where a
tenant renews his lease without removing or
reserving any right to remove his tenant's

fixtures, the weight of authority Is 'o the

effect that he thereby abandons his right of

removal as to such fixtures. Loughran v.

Ross, 45 N. T. 792; Sanitary DIst. of Chicago
V. Cook. 169 111. 184. 48 N. E. 461, 81 Am. St.

Rep. 161, 39 L. R. A. 369; Talbot v. Cruger,
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erty than those enjoyed by the tenant and when the lattei^s right to reenter and re-

move fixtures has ceased the right of the mortgagee also ceases."' Covenants restrict-

ing a tenant's right to remove trade fixtures are strictly construed."' A vendor of

land cannot enforce a limitation within which machinery or other property might

be removed by the vendee in case of his failure to pay for the land where such de-

fault is due to the failure of the vendor to perfect title."'

§ 3. Title of third persons.'"'—The question as to the title of third persons

may arise between the vendor of a chattel and a mortgagee of the land,'^ or one en-

titled to claim a forfeiture.''^ On conflicting evidence, questions of fact are for the

jury.'* The trade fixtures of a tenant in possession are within the purport of a

deed of the premises by the lessor but do not pass as between the grantee and the

tenant'*

FoLioiNG Papers, see latest topical index.

151 N. T. 117, 45 N. E. 364; Watrlss v. First
•Nat. Bank of Cambridge, 124 Mass. 571, 26

Am. Rep. 694; AbeU v. Williams, 3 Daley
UN. T.] 17; Williams v. Lane. 62 Mo. App.
66; Carlin v. Ritter, 68 Md. 478. 6 Am. St.

Rep. 4 67. Tliis rule, however, does not apply
where there is an original agreement be-

tween the landlord and the tenant treating

as personalty fixtures sold by the landlord to

the tenant, and where there is a subsequent
renewal of the first lease without any men-
tion of the articles. It was so held in re-

spect to marble counters and bar, table,

buffet, range, boiler, etc., in a bar and res-

taurant. O'Brien v. Mueller, 96 Md. 134.

See. also, Jungerman v. Bovee, 19 Cal. 355;

Marks v. Ryan, 63 Cal. 107; Hedderich v.

Smith, 103 Ind. 203. 53 Am. Rep. 509; Carlin

V. Ritter, 68 Md. 478, 13 A. 370, 6 Am. St.

Rep. 467; Bauernsohmidt Brew. Co. v. Mc-
Colgan. 89 Md. 135, 42 A. 907; Williams v.

Lane, 62 Mo. App. 66; Gerbert v. Trustees,

59 N. J. Law, 160; Mclver v. Estabrook, 134

Mass. 560; Louis v. Ocean Navigation & Pier

Co., 125 N. T. 341. Other authorities hold

that the tenant does not lose his right to the

fixtures by taking a renewal of his lease.

Kerr v. Kingsbury, 39 Mich. 150. 33 Am. Rep.

362; Second Nat. Bank of Beloit v. Merrill

Co., 69 Wis. 501, 34 N. W. 514; Devin v.

Dougherty, 27 How. Pr. [N. T.] 455. See,

also, Wright v. Maodonnell, 88 Tex. 140, 30

S. W. 907, where the rule is criticized. The
effect of the majority rule may also be pro-

duced by any other agreement with the land-

lord in respect to the premises, as where a

tenant, being permitted by the lease, makes
a contract for the purchase of the property

which he fails to fulfill. Merritt v. Judd,

14 Cal. 60; Perkins v. Swank, 43 Miss. 349;

Fitzherbert v. Shaw, 1 H. Bl. 258; Heap v.

Barton. 12 C. B. 274. The rule is based on

the ground that a lease of land carries with

it the 'buildings and fixtures thereon, and

that the tenant, by accepting a new lease

without excepting his tenant's fixtures,

thereby abandons the same and acknowl-

edges the title of the landlord thereto, and is

estopped to controvert it. Sanitary Dist. of

Chicago V. Cook, 169 111. 184, 48 N. E. 461,

61 Am. St. Rep. 161, 39 L. R. A. 369. Hence
It does not apply where tenants hold over

under an original lease, either permissively

or impliedly. Penton v. Robart, 2 East, 88;

Weeton v. Woodcock, 7 Mees. & W. 14;

Mackintosh v. Trotter, 3 Mees. & W. 184;
Loughran v. Ross. 45 N. T. 792; Macdonough
v. Starbird, 105 Cal. 15, 38 P. 510; Ross v.

Campbell, 9 Colo. App. 38; Watriss v. First
Nat. Bank of Cambridge 124 Mass. 571. 26
Am. Rep. 694; Estabrook v. Hughes. 8 Neb.
496; Davis v. Moss, 38 Pa. 346; Darrah v.

Baird, 101 Pa. 265.—See Bronson, Fixtiires,

§§ 38a, 38f.

67. Bush V. Havird [Idaho] 86 P. 629.

68. Fox V. Lynch [N. J. Eq.] 64 A. 439.

A covenant by a tenant not to claim any
rebate for alterations or repair of fixtur.2S

does not restrict the tenant's right to re-
move trade fixtures put in by him. Id.

69. Failure to perfect title until time for
performance had expired and purchaser liad

become unable to perform, and where no
claim to enforce forfeiture was made until
after purchaser's insolvency. In re Rodgers,
143 F. 594.

70. See 5 C. L. 1436.

71. Machinery placed upon mortgaged
premises, but not accepted or paid for nor
permanently attached, may be removed by
the sellers as against the mortgagee wliose
security was not- taken with reference to

the machinery as a part of the real estate,

no injury having occurred from the ma-
chinery being brought on the premises. First

Commercial & Sav. Bank v. Trenton Milling

Co, [Mich.] 13 Det. Leg. N. • 168, 107 N. W.
1107.

72. Premises were demised by lease pro-

viding for the placing of machinery thereon

and for reversion of the improvements in

case of breach of covenants, the lease being
placed on record. Thereafter an engine was
sold to the lessee, the note for the price

reserving title in the vendor until the price

was paid. The engine was placed upon a
solid cement foundation bolted thereto and
inclosed in a building erected by the lessee,

but was remov3,ble from the realty without
iestroving it, and was not necessary to the

support of any part of the realty. Held, the

engine was personalty and not a fixture as

between the seller and the lessor. Best Mfg.

Co. V. Cohn [Cal. App.] 86 P. 829.

73. Under the evidence, held a question

for the jury whether an engine, dynamo, and

pump, firmly attached ^to the freehold and

necessary to the operat'ion of an Ice factory,

were the property of a corporation placed in
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FOOD.

Validity and construction of statutes.''^—In the exercise of its police power a

state'"' or a city, if its charter so peraiits/^ may provide for the inspection of food

products and prohibit the sale of such as are found injurious to the public health.

But in the attempted exercise of this power onerous and unnecessary burdens must
not be imposed on legitimate business'' or the constitutional rights of the parties

invaded/^ and the method of inspection'" and the tests made must be reasonable.*'

the plant as trade fixtures or belonged to
the OTvner of the freehold so as to pass to

plaintiff by execution sale. Glasgow v. Hill,

29 Pa.Super. Ct. 222.

74. Grantee without actual knowledge
could "recover against grantor on covenant
of warranty. Bullard v. Hopkins, 128 Iowa,
703. 105 N. W. 19T.

75. See 5 C. L. 1436.

76. A state may so regulate the introduc-
tion and sale of food products as to insure
purity, provided the means employed do not
go beyond the necessities of the case or
impose unreasonable burdens on interstate
commerce. Jewett Bros. v. Small [S. D.]
105 N. W. 738. It is within the police power
to require milk to contain a prescribed
amount of fat. City of St. Louis v. Diessing,
190 Mo. 464, 89 S. W. 611. The fact that
milk vending is a lawful business does not
exempt it from reasonable police regulation.
City of St. Louis v. Grafeman Dairy Co., 190

Mo. 492, 89 S. W. 617.

77. Unde/ the charter power to Inspect

milk, regulate and license occupations, and
secure the general health, St. Louis may
make reasonable regulations for inspection
of milk and exact a. reasonable fee therefor

(City of St. Louis v. Grafeman Dairy Co.,

190 Mo. 492, 89 S. "W. 617), and has power
to enact Ordinance No. 20,808, § 17, prohibit-

ing the sale of milk containing coloring

matter (City of St. Louis v. Polinsky, 190

Mo 516, 89 S. W. 625), or preservatives (City

of St. Louis v. Schuler, 190 Mo. 524, 89 S. W.
621), section 10, requiring milk and cream
venders to register and pay a registration

fee (City of St. Louis v. Grafeman Dairy Co.,

190 Mo. 492, 89 S. W. 617), section 18 requir-

ing milk to contain certain amount of fat

(City of St. Louis v. Liessing, 190 Mo. 464,

89 S. "W. 611), and section 19 prohibiting the

sale of inf.^rior cream (City of St. Louis v.

Renter, 190 Mo. 514, 89 S. W. 628). The pro-

vision of Ordinance No. 20,808, requiring

venders of milk and cream to register and
pay a registration fee, provides merely for

an inspection fee, and not a tax (City of St.

Louis V. Grafeman Dairy Co., 190 Mo. 492,

89 S. W. 617), but if the latter is void as a

tax it does not invalidate the provision re-

quiring registration (Id.). The requirement
that the registration and license fees of milk
venders be paid to the "city collector" in-

stead of to the license collector, being a mere
misnomer does not invalidate the ordinance.

Id. Section 18 of St. Louis Ordinance No.-

20,808, being severable from the other sec-

tions, is enforceable irrespective of their

validity. City of St. Louis v. Liessing, 190

Mo. 464, 89 S. W. 611.

78. Act March 20, 1905 (St. 1905, p. 316, e.

302) requiring all packages containing be-

tween one-half and si.x pounds of butter to

have the exact weight marked thereon, held
unconstitutional. Ex parte pietrich [Cal.]
84 P. 770.

79. Interference ^vitli interstate com-
merce: Laws 1905, p. 163, c. 114, §- 11, re-
quiring the name of the manufacturer and
location of the factory on all food products,
held void. Jewett Bros. v. Small [S. D.] 105
N. W. 738.
Taking: of property -without dne process

of law: Section 66 of the sanitary code of the
city of New York, vesting the discretionary
power in the board of health to grant or
v^rithhold permits to sell milk, in the absence
of a showing of abuse, held constitutional.
People of New York v. Van de C'arr, 199 U.
S. 652, 50 Law. Ed. . Laws 1903, c. 155,

p. 218, § 9, prohibiting the sale of cream
containing less than 20 per cent of fat, is

not a taking of property without due process
of law either within the Federal or state
constitution. State v. Tetu [Minn.] 107 N.
W. 953.
Elqual protection of the law: The singling

out of the milk business as a proper sub-
ject for regulation does not deny equal pro-
tection of the laws. People of New York v.

Van de Carr, 199 U. S. 552, 50 Law. Ed. .

Nonproducing venders of milk are not denied
the equal protection of the laws because they
are not permitted to show that their milk
falling below the required quality is in the
same condition as when it left the herd as
producing venders may do. Laws 1903, c.

338, §§ 20, 22. St. John v. People, 201 U. S.

633, 50 Law. Ed. .

Held suflicient as to title: St. Louis ordi-

nance 20,808, prohibiting the sale of milk be-
low a certain quality. City of St. Louis v.

Liessing, 190 Mo. 464, 89 S. W. 611. Act of

May 29, 1901, P. L. 327, relating to the sale

of oleomargarine. Commonwealth v. Caul-
fleld, 27 Pa. Super. Ct. 279. A provision that
venders of milk and cream shall register

and pay a registration fee is sufficiently ex-

pressed in a title "to license and regulate
the sale of milk and cream, to provide for

the inspection thereof, and to prescribe
penalties to prevent the sale and distribution

of any but pure milk and cream." St. Louis
Ord'inance No. 20,gOS. City of St. Louis v.

Grafeman Dairy Co., 190 Mo. 492, 89 S. W.
617.

80. St. Louis Ordinance No. 20,808, provid-
ing for a prescribed analysis by the city

chemist of all milk submitted to him by the

inspectors, which test is not made conclusive

on the venders, does not vest an arbitrary
power in the chemist and deprives the deal-

ers of no constitutional rights. City of St.

Louis v. Liessing, 190 Mo. 464, 89 S. W. 611.

81. An ordinance prohibiting the sale of

milk unless it shows on analysis not less

than 3 per cent, by weight of butter fat, "es-
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The use of preservatives^^ and coloring matter*'' may be totally prohibited if reason-

ably necessary to protect health or prevent deception, though particular ones are not

deleterious. A statute requiring packages containing "renovated butter" to be so

marked is not satisfied by an oral statement of contents at the time of sale.** An act

prohibiting the sale of oleomargarine made or colored to imitate yellow butter ex-

tends to products so manufactured as to give such color though no artificial colora-

tion is used.*^ The use of a qualifying adjective in a trade name as "evaporated"

cream does not take it out of the operation of a statute prohibiting the sale of in-

ferior cream.*^ In an action on contract for milk sold, plaintiff need not prove that

it was of statutory quality by showing an analysis.*'

Crimes; prosecutions.^^—A criminal conviction under the pure food laws does

not depend upon the capacity of the person instituting the proceeding.*" An in-

formation specifically advising defendant of the time, place, and manner of violat-

ing an ordinance requiring milk to be of a certain quality, is sufficient."'' Where an

ordinance makes the violation of any one of several provisions an offense and pre-

scribes the same penalty for all, it is error to quash an information charging in a

single count the violation of all, if any one is valid. "^ In a prosecution for-selling

cream containing less than the statutory amount of fat, the state must prove that the

product was sold as cream. "^ In prosecutions under the impure food laws, the or-

dinary rules of evidence are applicable."' The admission of incompetent evidence is

not reversible error where it is subsequently rendered competent."*

FORCIBLE ENTRY AND UNLAWPUL DETAINER.

§ 1. ClvH Rights ami Remedies (1671).

A. The Cause o( Action (1671).
B. Procedure (1674).

; 2. Criminal Responsibility (1678).

§ 1. Civil rights and remedies. A. The cause of action."^—Forcible entry and

unlawful detainer is purely a possessory action originally designed only to protect a

timated gravlmetrically by the Adams paper
roil process," cannot as a matter of law be
said to fix an unreasonable method of as-

certaining the amount of butter fat. St.

Louis Ordinance No. 20 808, § 18. City of

St. Lotjis V. Grafeman Dairy Co., 190 Mo. 507,

89 S. W. 627.

52. St. Loui."! Ordinance No. 20.808, § 17.

City of St. Louis v. Schuler, 190 Mo. 524, 89

S. W. 621.
53. City of St. Louis v. Polinsky, 190 Mo.

516 89 S. "W. 625.
R4. Agricultural Law, Laws 1893, p. 663, c.

338. § 27. People v. Waters, 100 N. Y. S. 177.

85. Act of May 29, 1901, P. L. 277. Com-
monwealth V. Mellet, 27 Pa. Super. Ct. 4.1.

86. Laws 1903, c. 155, p. 218. § 9. State

V. Tetii [Minn.] 107 N. W. 953.

87. Proof by other methods sufficient.

Copeland v. Boston Dairy Co., 189 Mass. 342,

75 N. E. 704.

88. See 5 C. L. 1437.

89. Conviction under Act of May 26, 1893

(P L. 152), as amended by Acts of March 13,

1895 (P. L. 17), and June 26, 1895 (P. L.

317), is not invalidated by the fact that it

was instituted by a special agent of a com-
mission not authorized under the constitu-

tion. Commonwealth v. Spencer, 28 Pa. Su-

per. Ct. 301.

90. City of St. Louis V. Liessing, 190 Mo.

464, 89 S. W. 611.

91. Charging under Ordinance No. 20.808,
a sale of milk without a license, failure to
register, to pay registration fee, and wagon
fee. City of St. Louis v. Grafeman Dairy
Co., 190 Mo. 492, 89 S. W. 617.

92. Where a can of condensed milk was
labeled as "evaporated cream" in large let-

ters but was followed by a statement of act-
ual contents in small print, held sufficient to
sustain a conviction for selling as cream
within Laws 1903. c. 155. p. 218, § 9. State
v. Tetu [Minn.] 107 N. W. 953.

93. In a prosecution for selling oleomar-
garine colored to Imitate yellow butter, if

defendant proves that cotton-seed oil was a
necessary Ingredient, the prosecution may
show that use of such oil does not neces-
sarily have the effect of colorijng it in the
manner charged. Commonwealth v. Mellet,
27 Pa. Super. Ct. 41. In such prosecution
it was incompetent to ask a witness if cot-
ton-seed oil is a "legitimate" ingredient of
oleomargarine, which is a question of law.
Id. Samples may be introduced to show that
oleomargarine may be produced without such
color where they have been Identified as
oleomargarine by an expert chemist although
he could not give all the ingredients. Com-
monwealth v. Caulfleld, 27 Pa. Super. Ct.

279. In a prosecution for an illegal sale

of oleomargarine under Act of May 29, 1901,

P. L. 327, witnesses may testify to the re-
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peaceable possession and preserve the public peace by compelling disputants to resort

to the law for the settlement of their claims to land."' Though entry and detainer are

really distinct acts, the general practice is to combine the two words and treat them as

a single term.°^ The conditions essential to the right to this action vary in the different

jurisdictions."^ The remedy is commonly resorted to by a landlord against a tenant

unlawfully holding over"" and has been extended in favor of his grantee/ or of one

who seeks to recover possession of land sold at foreclosure.^ In cases other than

those Just mentioned it is generally held essential that plaintiff be shown to have

been in the actual/ and peaceable* possession^ of the premises at the time of "the

semblance between the article sold and yel-
low butter without producing or accounting
for the article itself. Id.

04. The admission of samples of oleo-
margarine and butter for comparison with-
out proof of genuineness, which proof was
subsequently made. Commonwealth v. Mel-
let. 27 Pa. Super. Ct. 41.

es. See 5 C. L,. 1437.
no. See 13 A. & B. Bnc. of L. 743.
97. Town of Oyster Bay v. Jacob, 109

App. Div. 613, 96 N. T. S. 620.

98. Under Shannon's Code, § 5093. defin-
ing unlawful detainer as where detenddnt
enters by contract either as tenant or claim-
ing through or under a tenant, unlawful de-
tainer lies only where defendant entered by
contract and as lessee or under a lessee, and
hence that action will not lie against one
who entered under a conveyance from a
tenant by curtesy. Shepperson v. Burnette
[Tenn.] 92 S. W. 762. The word "tenant"
as used in § 5093 has reference to the re-
lation of landlord and tenant. Id.

99. Under forcible entry and det&,iner
statutes authorizing the recovery of pos-
session of premises by a landlord against a
tenant it must appear that the relation of
landlord and tenant existed. Where one
who took title to land stated that he took
it for another's benefit and the latter re-
mained in possession and claimed ownership,
the holder of the title could not maintain
the action under Ballinger's Ann. Codes &
St. § 5525, on the theory of a tenancy by
sufferance. Meyer v. Beyer [Wash.] 86 P.

661. To authorize an action of forcible en-
try and detainer, the relation of landlord and
tenant must be established between the
plaintiff and defendant at the time the ac-
tion is Instituted. Gies v. Storz Brewing
Co. [Neb.] 106 N. W. 775. Evidence held
insufficient to sustain findings that plaintiff

was entitled to possession and a specified

sum as rent where the only evidence in his
behalf was his own testimony that he knew
defendant and that she lived on the premises
described. Ahlers v. Barrett [Cal. App.] 87

P. 232. Instruction that if the jury should
believe that defendant "is holding possession
of the premises in question 'without right'
and after the determination of a lease of the
said premises" they should find for the
plaintiff, was proper especially where the
court by subsequent instruction cleared away
any possible doubt as to the meaning of

the phrase "without right." Kessel v. May-
er, 118 111. App. 267.

1. Under Rev. St. 1899, §§ 3352, 3353, a
grantee of rented premises may maintain
unlawful detainer to recover possession of

the land from the grantor's tenant. Doner
v. Ingram [Mo. App.] 95 S. W. 983.

2. Under a statute authorizftng the recov-
ery by summary proceedings of premises
purchased at foreclosure sale when the title

has been duly perfected, the remedy cannot
be resorted to by one who has not perfected
his title. Where assignee of mortgagee
made purchase after limitations had run
against the mortgage he had not perfected
his title as required by Code Civ. Proc. §

2232. Bonacker v. Weyrick, 48 Misc. 189, 96
N. T. S. 771. Where a Judgment creditor of
a mortgagor has complied with Code 1896,

§§ 3507, 3510, relative to the redemption of
land sold under foreclosure, he Is entitled
to bring the action of unlawful detainer to
recover the land as provided by § 3513. Ford
V. Lewis [Ala.] 41 So. 144.

3. Possession Iseld actual "where plaintiffs

had been in actual possession by an agent
and tenants and a new tenant was daily ex-
pected though at the time of defendant's
entry the cabin on the premises was tem-
porarily vacant. MpCormick v. Mf'Dowell
[Ky.] 90 S. W. 541., Evidence held sufficient

to warrant finding of actual possession on
part of petitioner. Town of Oyster Pay v.

Jacob. 109 App. Div. 613, 96 N. T. S. 620. A
landlord who by the terms of the lease was
required to repair the outer -walls of a
building held to be In actual possession of a
strip of land on which a portion of a wall
stood where at the time defendants chiseled

away a portion of it he was underpinning
and shoring the wall. Holzhausen v. Hos-
kins, 115 Mo. App. 261, 91 S. W. 410. The
inclosure of land by fences and a natural
barrier is sufficient to constitute act'nil pos-
session within Code Civ. Proc. § 1172, pro-
viding that it shall be enough for plaintiff

to show, in addition to the forcible entry
that he was peaceably in the actual pos-

session at the time of the entry. Knowles
V. Crocker Estate Co. [Cal.] 86 P. 715. Ac-

tual possession of a part under bona fide

claim and color of title to the whole is pos-

session of the whole or so much as is not

in the adverse possession of others. To^-n
of Oyster Bay v. Jacob, 109 App. Div. 613, 96

N. T. S. 620; Camden v. West Branch Lum-
ber Co. [W. Va.] 53 S. B. 409.

4. Evidence sufficient to show that peti-

tioner was in peaceable possession at time of

entry. Town of Oyster Bay v. Jacob, 109

App. Div. 613, 96 N. T. S. 620.

5. One who has never been in possession
of premises cannot maintain unlawful de-
tainer to recover possession. Metz v.

Schneider [Mo.' App.] 97 S. W. 187. It must
appear that plaintiff was in possession of the
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entry. Hence a landlord cannot maintain the action for the wrongful dispossession

of his tenant.* In New York, however, it is sufficient if plaintiff proves a construc-

tive possession at the time of the forcible detention,^ and in West Virginia actual

prior possession is not essential, it being sufficient as against a mere trespasser that

the true owner shows title in himself." When a possession is disturbed the occu-

pant must be actually dispossessed," and where physical force is an essential element

the force involved in the entry must be more than a mere common trespass,^" though

it is not necessary that the occupant should resist until he compel the doing of overt

acts in breach of the peace.^^ In some states a mere entry against the will of the

person in possession is sufficient.'^^ Where the action is for a wrongful detainer

only, it must appear that defendant's possession is in fact unlawful.^^ The action

being merely possessory, questions of title^* or right of possession prior to entry^"

premises at the time of the alleged forcible
entry, vsrhere plaintiff claimed that he had
been deprived of possession of land north

• of an old fence, the location of the true line
between the lots of the parties was irrele-

vant and immaterial. Rockhold v. Doering, 122
111. App. 194. The "unlawful detainer" for
which proceedings under the Code may be
Invoked is such as may arise out of a breach
of some condition under which defendant re-

ceived possession from the plaintiff. Knowles
V. Crocker Estate Co. [Cal. App.] 86 P. 713
[Advance sheets only].
A county clerk of court whose prop-

erty was removed from his office in

the court house during his absence
by order of the county commissioners, and
who was refused re-entry, could not main-
tain forcible entry and detainer to recover
possession of the room; the facts not prov-
ing such actual, exclusive, and peaceable
possession by him as would sustain the aC-

tinn. Watson v. Scarbrough [Ala.] 40 So.

672.

Tbe mere nse and enjoyment of an ease-
ment without more is not such possession as

will entitle one to maintain an action of

forcible entry and detainer. Moye v. Thur-
ber [Ala.] 40 So. 822.

6. Under Ballinger's Ann. Codes & St., §

5526 subd. 2, providing that forcible detaiin-

er involves an entry during, the absence of

the "occupant," a demand for possession, and
refusal to surrender to the former "occu-
pant." Chezum v. Campbell, 42 Wash. 560, 85

P. 48.

7. The term "constructive possession"
within Code Civ. Proc. § 2245, providing that

petitioner must prove actual possession at

the time of the entry or constructive pos-

session at the time of a forcible holding

out, Includes a case where petitioner has
the absolute fee or right of possession by
some grant so that he would be entitled to

the actual possession but for the forcible

holding out. Town of Oyster Bay v. Jacob,

109 App. Div. 613, 96 N. Y. S. 620.

8. It is held that while title is not de-

termined in the action it Is an important ele-

ment in determining the right of possession.

Camden v. West Branch Lumber Co. [W.
Va] 53 S. B. 409. Plaintiff held not to have
shown title by adverse possession. Id.

9. Knowles v. Crocker Estate Co. [Cal.

App.] 86 P. tlS [Advance sheets only]. If

retention of possession by defendant is nec-

essary to authorize an action for forcible

entry it is enough that .his destruction of

fence about the premises put an end to
plaintiff's exclusive control and made it a
part of defendant's larger tract which was
enclosed by a fence. Id. [Cal.] 86 P. 715.

That plaintiff entered upon the land and
removed certain stone which he had dug out
before defendant's entry did not show that
he was still in possession. Id.

10. Town of Oyster Bay v. JacoB, 109 App.
Div. 613, 96 N. T. S. 620. Not for merely
tearing down a fence and threatening to do
so again if it was rebuilt. Knowles v.

Crocker Estate Co. [Cal. App.] 86 P. 713 [Ad-
vance sheets only]. But see Id. [Cal.] 86 P.
715. Merely opening a gate on entering
premises is not such force as in law will
constitute forcible entry. Fowler v. Prlch-
ard [Ala.] 41 So. 667.

11. Evidence held sufficient to show a
forcible entry upon, and detainer of, a
beach. Town of Oyster Bay v. Jacob, 109
App. Div. 613, 96 N. Y. S. 620. When a per-
son enters upon land in the actual peaceable
possession of another with a number of men
acting under his direction and control with
slich a display of force and accompanied by
such Instant acts as are calculated to in-

timidate the occupant from resisting their

intrusion and maintaining his possession,

such conduct constitutes a forcible entry
within the purview of Code Civ. Proc. S

1159 declaring one guilty of forcible entry
who by violence or circumstances of terror

enters real property. Knowles v. Crocker
Estate Co. [Cal.] 86 P. 715.

12. Entry against the will of the person in

possession Is sufficient to warrant the action

under Ann. Code 1892, c. 142, without proof

of "force, intimidation, or fraud." Paden v.

Gibbs [Miss.] 40 So. 871.

13. Under Code 1896, § 2126, forcible en-

try and detainer may be maintained against

one who enters peaceably on land but by

unlawful refusal keeps the party out of pos-

session. Sprouse v. Story [Ala.] 42 So. 23.

Where defendant moved Into certain prem-

ises when plaintiff's subtenant moved out

at the expiration of plaintiff's lease, defend-

ant should have been permitted to show that

he moved in under a lease from the owner.

Id Where by the terms of a lease the ven-

dor of land was required to surrender pos-

session to the purchaser when the latter

should pay the balance due on the land and

the purchaser tendered tCe principal but not

the Interest, the vendor was not guilty of

forcible detainer In refusing to surrender



1674 FORCIBLE ENTRY AND DETAINER § IB. 7 Cur. Law.

are ordinarily not involved, though title may become important as determining the

right of possession where the entry was peaceable and the gist of the action is the

wrongful detainer.^?

Though the action is legal in its nature,'' the fraudulent execution of a lease

may be shown. '^^

Defenses.^^—Since the true owner's constructive possession will not excuse

forcible entry,^* superior title in defendant is no defense,^^ nor is the manner in

which plaintiff obtained possession in the beginning.^^ Defendant is not bound to

defend^;he possession of one not a party to the action.^'

Damages.'*—A claim for damages can be tried only as an incident to the right

to possession.''^ Where punitive damages are claimed defendant may show that he

entered'under a bona fide claim of right.^" Where defendant gives a bond to retain

possession pending the action, he becomes liable for the damages sustained by plain-

tiff in being kept out of possession.^'

(§1) B. Procedure.'^—A sufficient demand for possession or notice to quit,-"

properly executed and served,'" is generally required,^"^ and the action must be com--

possession. Campben v. Miracle [Ky.] 96 S.

W. 452. This was so thougli he gave a friv-

olous reason for his refusal. Id.

14. Title cannot be tried in forcible en-
try and detainer. Meyer v. Beyer [Wash.].
86 P. 661; Watson v. Scarbrough [Ala.] 40

So. 672. Tenant who held over one year
under Ky. St. 1903 § 2295. could not at the
end of the year try landlord's title In for-

cible detainer. Smith v. Hardwick [Ky.] 89

S. W. 731. Proof should have been confined
to possession. Rockhold v. Doering, 122 111.

App. 194.

15. Under Civ. Code Prac. § 452, the only
question is whether defendant entered on
land in the actual possession of plaintiff

without his consent, and defendant cannot
justify by showing title or right of entry.

McCormick v. McDowell [Ky.] 90 S. W. 541.

In forcible entry and detainer before a Jus-

tice of the peace neither title nor the right

of entry and possession is involved th'^ gist

of the action being the entry and detainer

by force. Moye v. Thurber [Ala.] 40 So. 822.

Title or right to possession not Involved.

Chezum v. Campbell, 42 Wash. 560, 85 P. 48.

Where the wall of plaintiff's building had
stood for many years on a strip of land
claimed by defendants, they were guilty of

forcible entry in chiseling away a portion

of the wall and erecting their own wall in

its place without plaintiff's consent. Holz-
hauspn v. Hoskins, - 115 Mo. App. 261, 91 S.

W. 410.
IC. Whether defendant accepted a deed

from plaintiff's grantor with full notice that

the land claimed by plaintiff was not includ-

ed in defendant's deed held a questfon for

the jury. Williams v. Virginia-Pocahontas
Coal Co. [W. Va.] 53 S. B. 923.

17. See 5 C. L,. 1438.

18. Sass V. Thomas [Ind. T.] 89 S. W. 666.

Parol proof was admissible though fraud
was not pleaded by plaintiff where defend-

ant set up a fraudulent lease. Id.

19. See 5 C. L. 1438.

39, 21, 22. Town of Oyster Bay v. Jacob,

109 App. Div. 613, 96 N. Y. S. 620.

23. Held not prejudicial to reject a deed
or contract offered by defendant showing he

did not own and was not In possession of a

portion of the premises in the possession of
a railroad. Camden v. West Branch Lumber
Co. [W. Va.] 53 S. E. 409.

24. See 5 C. L. 1438.
25. Tf there is no right to possession any

claim for damages must be asserted in an
ordinary civil action. Stevens v. Jones, 40
Wash. 484, 82 P. 754.

26. In forcible entry and detainer defend-
ant could show that he entered and held
possession under a bona fide claim of right
and not wantonly and by force of arms, by
showing a parol contract for the renting of
the land so as not to render him liable to
gunitive damages. Newell v. Taylor [S. C]
54 S. E. 212. Defendant could also prove
that after the execution by the owner to
plaintiff of an alleged fraudulent contract
under which plaintiff claimed, the owner
had told defendant that she had rented the
land to him and no other, and that he went
to see the owner who said she had signed
no contract. Id. •

27. By the express provisions of Mansf.
Dig. § 3362 (Ind. T. Ann. St. 1899, § 2296),
where defendant in forcible entry and de-
tainer gives a bond to retain possession, he
is liable for such damages as plaintiff may
have sustained in being kept out of posses-
sion. Wilson v. Smith [Ind. T.] 89 S. W.
1009.

28. See 5 C. L. 1438.

29. A notice to quit should show clea.'ly

who claims to be entitled to the possession

of the premises and who makes the demand
therefor, and then no one but the person who
thus claims the premises and makes the de-

mand can maintain the a^ition under such
notice. Best v. Frazier, 16 Okl. 523, 85 P.'

1119. Where defendant objected to the suf-

ficiency of the notice served but introduced
no evidence, plaintiff's evidence and all rea-

sonable inferences to be drawn therefrom
must be accepted as fact. Doner v. Ingram
[Mo. App.] 95 S. W. 983.

30. Where land subject to a lease was
sold under a contract entitling the vendees
to possession, a notice to quit was properlj

signed and served by only one of the ven-
dees upon the tenants, and the fact that the

name of the owner of the fee was also add-
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menced within a reasonable time after service, what is a reasonable time depending

upon circumstances.'^ Upon removal of the cause to the circuit court under the

Alabama statute,'^ defendant is not entitled to a separate trial on the issue of force/*

and the question of how defendant held possession after he entered upon the prem-

ises is immaterial. ^°

Limitations^^ are governed by the statutes of the different states.'^ The action

is not barred where brought immediately following the final disposition of a land

contest between the parties.^' Under a statute providing that the justice cannot

give judgment unless the action is brought within a specified time after the entry,

the burden is on the plaintifP to show that his action is brought within that time.'-*

Possession of a portion of the land, by defendant's tenant, is possession by defend-

ant of so much of the land as is not in the actual possession of some other person.*"

Jurisdiction.*^—A purely specious claim of ownership will not oust the juris-

diction of a justice of the peace.**

ed wa.s mere surplusage. WiUis v. Weeks,
129 Iowa, 525, 105 N. W. 1012. Leaving a
copy of the notice with a person over 12
years of age on the premises described In
the notice is a substantial compliance with
Gen. St. 1901, § 5397. Reddicord v. Berk
[Kan..] 86 P. 465. Where the sufficiency of
the service Is- only raised by demurrer to
the evidence and there is some testiniony
showing a service, it will be deemed to be
a legal service. Id. Where the order of
the secretary of interior disposing of a con-
test between the parties is dated prior to
the service of notice to qi}it such notice is

not premature' though the fact of such deci-
sion "was not kno'wn to the parties at the
time the notice was served. Best v. Frp-zier,

16 Okl. 523, 85 P. 1119.
31. Under Rev. St. c. 57, § 2, authorizing

the recovery of demised premises when a
lessee "holds possession witliout right after
the determination of his lease" an action for
wrongful detainer cannot be maintained aft-

er default in the payment of rent where no
notice of election to terminate the lease was
given and the lease does not provide that
nonpayment of rent shall put an end to the
lease. Lane v. Brooks, 120 111. App. 501. That
the lease authorized the landlord to terminate
It without demanding rent did not dis-

pense with notice. Id. Under Rev. St. c.

57, § 2, authorizing the recovery of posses-

sion of demised premises by action of un-
lawful detainer when a lessee holds posses-

sion "without right after the determination
of his lease," the institution of the action

is not notice of an election to terminate a
tenancy for nonpayment of rent such as will

sustain the action without other notice. Id.

32. A delay of 27 days after notice before

instituting the action held not such unrea-
sonable delay as to prevent the action be-

in e- 'laserl on such notice. Best v. Frazier,

16 Okl. 523, 85 P. 1119.

33. In Alabama an action of forcible en-

try and detainer when removed from the jus-

tice's court to the circuit court is converted

into statiitory ejectment, requiring plaintiff

to recover on the strength of his own legal

title, unless he can prove that defendant en-

tered under some contract with plaintiff or

those under whom he claims, or by the use

of force. Code 1896, | 2149. Moye V. Thur-

ber [Ala.l 40 So. 822. If such proof is made

the case remains as an action of forcible
entry and detainer. Id.

34. Where the cause is removed to the
circuit court under Code 1896, § 2147, giving
the right of such removal to defendant upon
his making affidavit that he entered peace-
ably and under claim of title and not un-
der any agreement with plaintiff or his

predecessors in interest and that he in good
faith desires to contest plaintiff's title, and
§ 2149 declaring that "on the trial" of such
causa the plaintiff roust recover on the
strength of his legal title unless defendant
entered under contract or agreement or by
force, in which latter case no inquiry can
be had as to the strength of the title of the
parties, defendants are not entitled as of

right to a separate trial of the issue of

force vel non.. Fowler v. Prichard [Ala.] 41

So. 667.

35. Under Code •1896, § 2149, declaring
that plaintiff must in the circuit court re-

cover on the strength of his title unless he
prove that defendant entered under some
contract or agreement with plaintiff or by
force, the only issue is as to the manner of

defendant's entry and not as to how he held
possession after he entered. Fowler v.

Prichard [Ala.] 41 So. 667.

30. See 5 C. L. 1439.

37. Limitations against an action of forci-

ble entry and detainer against a tenant at

sufferance begins to run against the land-

lord on the termination of the tenancy by
the statutory three days' notice. Clark v.

Tukey Land Co. [Neb.] 106 N. W. 328.

38. Best v. Frazier, 16 Okl. 523, 85 P. 1119.

39. Plaintiff in an action appealed to the

circuit court must show that the entry. was
within two years before the action was
brought. Code 1899, c. 50, § 211. The record

must show that fact to sustain a judgment
for plaintiff. Karnes v. Johnston, 58 W. Va.

595, 52 S. B. 658.

40. Though lease restricted the right of

occupancy and use to but a small portion.

Camden v. West Branch Lumber Co. [W.
Va.] 53 S. E. 409.

41. See 5 C. L. 1439.

43. Where it was plain that defendant

was In possession as a tenant and not un-

der a bona fide claim of ownership. Clark

V. Tukey Land Co. [Neb.] 106 N. W. 328.
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Parties.*^—The action may be mainfained by one of several tenants in com-
mon.** The person in possession is the real party defendant.*^

Pleading.*^—The usual rules of pleading apply to a large extent.*' The com-
plaint should be sufficiently definite to. enable an officer to readily locate the premises
from the description therein contained.*' In Alabama the complaint need not in-

clude a claim for damages.*' Special pleas of matter available under the general

issue may be stricken.'" Amendments may be allowed in proper cases."*^

Evidence.^"—Though possession only is involved, title papers or other oral or

documentary proof is admissible for the purpose of locating the premises'^ and show-
ing the character of defendant's entry and possession." That a previous suit had
been brought for the property is irrelevant where it does not relate to the forcible

entry or to title to the laud in controversy."" Plaintiff must prove such description

of the premises as will enable the court to describe the same in its judgment with,

such accuracy as will enable the officer to enforce the writ issued pursuant thereto."'

The judgment."—A Judgment defective as to description of the premises may
be aided by intendments drawn from the pleadings or other parts of the record.^'

43. See 5 C. L. 1439.-

44. Error, if any, In receiving parol evi-
dence tliat one of the tenants had trans-
ferred his interest to the other who was
plaintiff, was liarmless. Willis v. Weeks, 129
Iowa, ii25. 105 N. W. 1012.

45. Where a husband abandoned his wife
and attempted to alienate the homestead, the
wife was the real party defendant in an ac-
tion of unlawful detainer by the husband's
vendee to recover the land which vtsls in the
possession of the wife. Metz V. Schneider
[Mo. App.] 97 S. W. 187.

40. See 5 C. L. 1440.

47. A complaint alleging- that defendant
was complainant's lessee by virtue of a
monthly hiring which had expired is incon-

sistent with a right in complainant to en-

force a forfeiture of a lease executed to de-

fendant by complainant's grantor. Hartford
Wheel Club v. Travelers' Ins^ Co., 78 Conn.

355, 62 A. 207. Under Mansf. Dig. I 3351

(Ind. T. Ann. St. 1899. § 2285) relating to

forcible entry and detainer and providing

that a complaint must be filed, signed by
plaintiff or his attorney; and § 5055 (§ 3260)

providing that a complaint must be verified,

a complaJnt in forcible detainer proceedings
must be -veriaedi Wilson v. Smith [Ind. T.]

89 S. W. 1009. That the complaint was sign-

ed by another, "agent," instead of "as agent"
held not fatal. South St. Joseph Town Co.

V. Scott. 115 Mo. App. 16, 90 S. W. 727.

48. Description of the land as being In

section two where the proof showed that it

was in section three was a fatal variance

and was not cured by an explanatory state-

ment in the affidavit. Paden v. Gibbs
[Miss.] 40 So. 871. Any description by which
the premises can be readily identified and
located is sufficient. Held sufficient. Town
of Oyster Bay v. Jacob, 109 App. Div. 613.

96 N. Y. S. 620. The fact that the notice to

leave and the complaint subsequently filed,

did not correctly describe all the land leas-

ed to defendants did not bar a recovery of

the tracts which were correctly described.

Peddicord v. Berk [Kan.] 86 P. 465.

49. A complaint for forcible entry and

detainer in the form prescribed by Code

1896 p. 9*8, form 28, need not contain an

averment or claim for damages. Heltor t.
Ft. Gaines Oil & Guano Co. [Ala.] 39 So.
925.

50. Where an action of forcible entry and
detainer is removed to the circuit court un-
der Code 1896, §§ 2147, 2148. the plaintiff
must recover on the strength of his o^wn
title as In ejectment, and in such case where
there is no disclaimer of possession the only
appropriate plea is "not guilty," and hence
special pleas of .matter available under the
general issue may be properly stricken on
the court's own motion. Cooley v. U. S. Sav.
& Loan Co. [Ala.] 39 So. 515.

51. Where the complaint was founded up-
on a notice Tvhich failed at the trial, held
not error to permit plaintiff to amend so as
to base his claim upon an earlier notice serv-
ed more than three days before the com-
mencement of the action. Best v. Frazier,
16 Okl. 523. 85 P. 1119.

53. See 5 C. L. 1440.

53. In an action of unlawful entry and
detainer plaintiff's title paper held properly
admitted in evidence as showing what land
plaintiff claimed and the boundaries thereof.
Williams v. Virginia-Pocahontas Coal Co.

[W. Va.] 53 S. E. 923. Being a possessory
action only, title is not Involved, but surveys
and proof of occupation are admissible mere-
ly to show location and, that the land oc-

cupied was not that the possession of which
was claimed. Paden v. Gibbs [Miss.] 40 So.

871.

54. Where defendant claimed to have en-

tered peaceably under a bond tor a deed
executed by plaintiffs who were the owners
of the premises and that plaintiff gave
them verbal permission to take possession,

it was proper to admit in evidence the bond
for the purpose of showing the character of

defendant's entry and possession. West v.

Comeaux [Kan.] 85 P. 138.

5."i. Fowler v. Prichard [Ala.] 41 So. 667.

56. Rockhold v. Doering, 122 111. App. 194.

57. See 5 C. L. 1440.

58. Adams v. Pacini, 119 111. App. 428.

The entry of a judgment in this form: "It

is considered by the court that the plaintiff

should have and recover of and from the

said defendant the right of possession of the
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So, also, a judgment on a supersedeas bond which fails to set out the names of the
sureties against whom it is rendered is not necessarily void."*' An error in the form
of a judgment consisting in a finding as to the title to the premises may be rejected

as surplusage.*" Where only a portion of certain premises is demanded a judgment
for that portion is valid though the verdict finds defendant guilty of withholding the
entire premises." Where the justice has jurisdiction of the case and plaintiff re-

covers, he is entitled to possession of the premises in any event,"^ and the fact that

the judgment includes rent in excess of the jurisdictional amount renders it void

only as to the part relating to rent."' A judgment in forcible detainer is con-

clusive as to the breach of the condition of a lease concerning failure to surrender

the premises, in a subsequent action to recover stipulated damages for the wrongful

withholding of the premises,"* but ordinarily it does not bar another action to try

title or the right of possession."" An agreement to dismiss a traverse of the inquisi-

tion and the payment of past due and future rent is in effect an agreement that

the judgment of eviction shall be set aside."" In some jurisdictions before a writ

of possession can issue an affidavit must be filed stating that plaintiff is lawfully

entitled to possession."' A second writ of possession may issue where the sheriff

fails to execute the first one"* or where the first writ is returned unserved because

of plaintiff's failure to file a bond."'

AppeaP" or other method of review is controlled by statute.'^ Appellant is or-

premlses In question together with his costs
and charges." etc., though not commendable,
could be sustained. Id. A Judgment that
"plaintiff do have and retain possession <5f

the premises in question" though not com-
mendable in form, held sufficient for pur-
pose, of execution where it could be made
certain by reference to the complaint and
the transcript and where it followed the
language of the verdict. MoUitor v. Thom
VaTi Co.. lis Til. App. 293.

59. A judgment on a supersedeas bond in

forcible entry and detainer failing to set

out the names of the sureties on the bond
against whom the judgment was rendered,
while informal, was not fatally defective
provided the names of the sureties could be
made certain by reference to the bond. Hel-
ton v. Ft. Gaines Oil & Guano Co. [Ala.] 39

So. 925.
60. Would probably not of itself consti-

tute reversible error. Rockhold v. Doerlng,
122 111. App. 194.

01. Where it was admitted that defend-
ant withheld possession of the portion de-
manded. Kessel v. Mayer, 118 111. App. 267.

62. Under Bev. St. 1899, I 4131, conferring
jurisdiction of actions of unlawful detainer

on a justice of the peace, and § 4133, a plain-

tiff, if entitled to recover, is entitled to a
judgment for possession of the premises and
for the amount of rent due provided the

amount does not exceed the justice's juris-

diction. South St. Joseph Town Co. v. Scott,

115 Mo. App. 16, 90 S., W. 727.

63. Where the justice had jurisdiction of

cases not exceeding $300, he had jurisdic-

tion where only $262 was claimed for rent,

and hence a judgment for $312 was merely
erroneous, and was not void for want of

jurisdiction. South St. Joseph Town Co. v.

Scott, 115 Mo. App. 16, 90 S. W. 727.

64. Was not simply an estoppel by ver-

dict and so conclusive as to those things only

which were necessarily determined by or

shown to have been involved therein. Kid-
der v. Walker, 121 111. App. 546.

65. Rev. St. § 6601, providing that judg-
ments either before a justice of the peace
or in the court of common pleas under the
forcible entry and detainer chapter, "shall
not be a bar to any further action brought
by either party," is not class legislation and
unconstitutionai because in the interest of
landlords, and should be literally construed.
Laver v. Canfleld, 7 Ohio C. C. (N. S.) 389.

66. Marshall v. Davis [Ky.] 91 S. W. 714,

67. Mansf. Dig. § 5055 (Ind. T. Ann. St.

1899, § 3260), provides that before a writ of
possession can Issue there niust be filed an
affidavit stating that plaintiff is lawfully en-
titled to possession. Held an affidavit made
in February and filed in a suit commenced
in April was insufficient. Wilson v. SmitH
[Ind. T.] 89 S. W. 1009.

(IS. On evidence that the sheriff did not
dispossess defendant in forcible detainer
proceedings and deliver possession to plain-
tiff it was proper to quash his return show-
ing that he did so and to issue an alias writ
of possession. Smith v. Hardwick [Ky.] 89

S. W. 724.

69. Where a writ of possession is issued
under Mansf. Dig. § 3351 (Ind. T. Ann. St.

1899, § 2285), which has been returned un-
served because of plaintiff's failure~to give
a bond- to entitle him to possession, plain-

tiff may thereafter, upon proper applica-
tion, obtain a second writ. Wilson v. Smith
[Ind. T.] 89 S. W. 1009.

70. See 5 C. L. 1440.

71. A Judgment of restitution rendered by
a city court as authorized by § 1 of a special

act of 1905 (14 Sp. Laws p. 600, c. 123) is

not appealable under Gen. St. 1902. § 819,

providing that writs of error may be brought
from the judgments of any city court to the

supreme court of errors, and S 788, as

amended by Pub. Acts 1905, p. 324, c. 112,

authorizing an appeal when one Is entitled
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It is his duty, also, to see that the neces-

The appellate court may render judg-

dinarily required to give a proper bond.'^

sary papers are filed with the transcript

ment for rent pending the appeal."

§ 2. Criminal responsibilityr'—Wke-re a tenant leaves the premises at the
end of his term, the landlord, though not in actual occupancy, is to be regarded as
in possession and a third person who enters without the landlord's consent and
violently keeps possession with menaces and force, and without authority of law,
is guilty of forcible detainer. '» Actual assault upon the former possessor is not
essential.''^

PORECI.OSTJRE OP MORTGAGES OIV LAND.

§ 1. The General Rights and Defenses to
Foreclosure and Remedies Available There-
for (1678). Rights and Defenses in General
(1678). Accounting- and Amount Due (1682).
Tender (1683). Presentation to Debtor's Es-
tate (1684). Persons Entitled to Foreclose
(1684). The Remedies (1684).

§ 2. Foreclosure by Scire Facias and By
Executory Process (16S5). Scire Facias
(1685). Executory Process (1685):

I 3. Sale by Trustee In Deea or Under
Power (1685).

A. Right and Authority to Sell (1685).
B. Notice (1687).
C. Sale and Deed (1688).
D. Costs and Fees (1688).

§ 4. Entry and Possession or Possessory
(1688).
Strict Foreclosure (1688).
Foreclosure by Action

Action
§ 5.

§ 6.

(16S8).
A.

B.

and Sale

night of Action and Nature of Rem-
edy (1688). Jurisdiction (1689).
Limitations (1690). Abatement
(1692). Leave to Sue (1692.^. Dis-
continuance (1692).

Parties and Process (1692). Parties
Plaintiff (1692). Parties Lefendant
(1692). New Parties and Interven-
tion (1693). The Process (1694).

Pleading, Trial, and Evidence (1.694).
Bill, Complaint, or Petition (1694).

Demurrer, Plea, or Answer (1695).
Cross Bills and Supplemental Bills
(1695). Trial and Hearing (1695).
Evidence (1696).

D. Decree or Judgment (1697).
B. Sale (1698). On Confirmation (1699).

Resale (1700).
F. Receivership in Foreclosure (1700).
G. Costs, Fees, and Expenses (1700).
H. Effect of Proceeding (1701).

§ 7. Defective Foreclosures and Avoid-
ance Thereof (1702). Defects and Irregu-
larities (1702). Grounds Available After
Confirmation (1704). Fraud, Accident, or
Mistake (1704). Modes of Attacking Sale
(1705). Offer of Equity (1706). Rights Un-
der Invalid Foreclosure (1707).

§ 8. Title And Rights- of Purchaser (1708).
Purchases by Beneficiary, Trustee, or the
Like (1711). Agreements to Permit Redemp-
tion (1712). A Writ of Assistance (J.713).

Remedies to Assert or Protect Title (1714).
§ 9. The Bid and the Proceeds of Fore-

closure (1714). Bid Money or Deposit (1715).
Accumulated Rents (1715). Payment and
Distribution (1715).

§ 10. Personal lilablllty and Judgment tor
Deficiency (1717).

§ 11. Redemption (1719). Right to Pos-
session Pending Redemption (1722). Title
and Bights Acquired by Redemption (1723).

§ 1. The general rights and defenses to foreclosure and remedies available

therefor. Bights and defenses in g^neral.''^—In order to sustain a foreclosure there

to a writ of error. The remedy is by writ
of error under §§ 819, 108?, providing that
where a "writ of error shall be procured by
a defendant in summary process he shall
give a bond to answer for rents. Marsh v.

Burhans [Conn.] 64 A. 739. Transcript filed

m circuit court on appeal from- justice court
held to show that, a "complaint in writing"
as required by Rev. St. c. 57, § 5, was filed

in the justice court so as to give the cir-
cuit court jurisdiction. Hawthorne v. Car-
tier Lumber Co., 121 111. App. 494.

73. Rev. St. 1898, § 3586, providing that
an appeal may be taken from a judgment in

forcible entry and detainer within 10 days,
which appeal shall not stay execution un-
less an undertaking is filed within 10 days,
and § 3587 making applicable to forcible en-
try and detainer the provisions of the Code
relative to civil actions, appeals, etc., make
§§ 3747, 3748, relating to appeals from jus-

tice's court applicable to an appeal from a
judgment in forcible entry and detainer
and the undertaking provided thereby must
be given to perfect the appeal. Ploffman v.

Lewis [Utah] 87 P. 167. An appeal bond
executed by defendant in forcible entry and
detainer proceedings before a justice of the
peace which is not given in any specific
amount but merely stipulates that the
obligors became security for the costs of
tile appeal and agreed to pay such judgment
as might be rendered in the circuit court is

a mere bond for costs and not a supersedeas
within Code 1896, § 2145, providing that in
cases of forcible entry and detainer an ap-
peal bond does not prevent the issue of writ
of restitution unless defendant executes a
bond for twice the yearly value of the rent
of the premises. Helton v. Ft. Gaines Oil &
Guano Co. [Ala.] 39 So. 925.

Failure of the sureties to justify renders
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must be a valid mortgage" supported by a sufficient consideration/" and a default
in the performance of the conditions of the mortgage." Default may consist of
nonpayment of part of the debt secured'^ ^j. interest/^ but default in payment of

the appeal Ineffectual and there is no dis-
tinction in this respect between an appeal
from a Judgment rendered by a instice of
the peace In forcible entry and detainer and
an appeal from a Justice court in other cases.
Hoffman v. Lewis [Utah] 87 P. 167. Under
Act July 1, 1872, providing that "the court
in which the appeal may be pending may
require a new bond," etc., the circuit court
acquires jurisdiction of the subject-matter
and of the appellant when the bond has been
entered into before the Justice and the bond
and the transcript have been duly filed in
the circuit court; and where in such case
appellee makes a voluntary appearance the
circuit court has complete Jurisdiction, and
may, at the same term, make an order re-
quiring tlie surety on the appeal bond to Jus-
tify at that term, and, at such term, dismiss
the appeal for failure to comply witli such
order. Dickerson v. Johnson, 119 111. App.
325, overruling Baines v. KeUy, 73 111. 181.

73. Defendant could not urge that appel-
late court had no Jurisdiction because no
written complaint was shown in the Justice's
transcript. Hawthorne v. Cartier Lumber
Co., 121 111. App. 494.

74. Under Code 1896, § 2146, on appeal
by defendant to the circuit court plaintiff is

entitled to the rent of the premises pend-
ing the appeal if he recovers. Sprouse^ v.

Story [Ala.] 42 So. 23. The circuit court on
appeal from the Justice court may, on plain-
tiff's motion, render a Judgment against de-
fendant for the value of the rents pending
the appeal as provided by Code 1896, § 2146,
though there is no claim for damages in
the complaint. Helton v. Ft. Gaines Oil &
Guano Co. [Ala.] 39 So. 925.

75. See 3 C. L. 1437.
70. BHls V. State, 124 Ga. 91, 52 S. E. 147.

77. If, when he seeks to re-enter, the
conduct of the accused in keeping possession
and the circumstances connected therewith
be such as are reasonably calculated to

cause the former occupant to believe that
should he persist in the attempt to re-enter
he would be subjected to physical violence
the offence is cohiplete. Ellis v. State, 124

Ga. 91, 52 S. B. 147. Evidence hold to war-
rant verdict of guilty of forcible detain-
er. Id.

78. See 5 C. L. 1441.

79. A decision in a suit In equity declar-
ing a mortgage invalid is res adjudicata and
is a good defense to subsequent scire facias

proceedings to foreclose. Kay v. Gray, 30

Pa. Super. Ct. 450. Executory process will

not issue to enforce mortgage executed in

firm name by one partner without authority
from the other partners. Fontelieu v. Pon-
telleu, 116 La. 866, 41 So. 120.

Statute of frauds I Parol agreement to

execute mortgage, though coupled with
fraud and destruction of mortgage previous-

ly executed between the parties, cannot be
foreclosed. See Rev. St. 1895, art. 624. Po-
arch V. Duncan [Tex. Civ. App.] 14 Tex. Ct.

Rep. 644, 91 S. "W. 1110.

Morteaee of homestead property is pro-

hibited In Texas, and a recital In a mortgage

that the property is not used as a homestead
will not estop the mortgagor from claiming
the homestead where the property was in his
possession and was actually so used at the
time of the execution of the mortgage. Mc-
Gaughey v. American Nat. Bank [Tex. Civ.
App.] 14 Tex. Ct. Rep. 350, 92 S. W. 1003.

80. Money advanced pursuant to a con-
tract void under the liquor laws was not a
valfd consideration. Dierkes v. Wideman
[Mich.] 12 Det. Leg. N. 921, 106 N. W. 735.
Agreement to release one of several sureties
from all liability upon payment of a note for
a certain amount less than his pro rata lia-
bility was sufilcient consideration for the
note ond a mortgage securing it. Chad-
bouin V. Durham, 140 N. C. 501, 53 S. E. 348.
Grantee of corporation may defend suit to
foreclose purchase-money mortgage on
ground that corporation had no power to
convey. Lafferty v. Evans [Okl.] 87 P. 304.
Where the mortgagor has received a consid-
eration for the execution of the mortgage, it

is no defense that the mortgage was execut-
ed to a party other than the real beneficiary
thereof. Waterbury v. McKinnon [C. C. A.]
146 F. 737.
Mortgage by married Troman: "Where a

married woman accepts her father's succes-
sion unconditionally, she cannot evade the
foreclosure of a mortgage executed by her
on land inherited by her from her father and
securing the repayment of money borrowed
to pay a debt due by him, on the ground that
she was not benefited 'by the consideration of
the mortgage. Pellerin v. Sanders, 116 La.
616, 40 So. 917.

Partial failure of consideration: When
the consideration for a mortgage upon real-
ty is the purchase price of personalty, par-
tial failure of consideration may be pleaded
in a suit to enforce the mortgage lien. The
principle announced in Reddick v. Mickler, 23
Fla. 335, 2 So. 698, does not control, such
principle being based upon the technical
rules of common law as to real warranties,
and is not to be extended to guaranties of
personal property. Otis v. McCaskill [Fla.]

41 So. 458.

Pleading and evidence: As to pleading fail-

ure of consideration and evidence thereof
see post § 6C, Pleading, Trial, and Evidence.

81. Chace v. Morse, 189 Mass. 559, 76 N.

E. 142.

82. Mortgage may provide for foreclos-

ure pro tanto in event of default in payment
of any part of the debt when due. Ford v.

Lewis [Ala.] 41 So. 144. A provision in a se-

curity deed for accelerating the maturity of

the debt should not be so construed as to

work hardship on the borrower where there

has been a bona fide effort on his part to

comply with his covenant, and the circum-
stances are such that his efforts at compli-
ance were apparently acceptable to the lend-

er. In such a case, when there has been
no waiver of the covenant by the lender,

good faith requires that he should, before
undertaking to enforce the provisions of the

deed accelerating the maturity of the debt
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one instalment will not mature the other instalments unless so provided in the

mortgage,'* and a sale under a power of sale upon default as to one instalment ex-

hausts the power.'" A stipulation that the mortgage is not to be foreclosed until

the maturity of the last instalment of the debt will not prevent suit on each instal-

ment as it becomes due,'" or a suit to declare the instalments due to be a lien on

the land.'^ There can be no default for- nonpayment when the debt has been satis-

fied/' or pending an unexpired extension of the time of payment.'' Mere delay in

foreclosing after default is no defense."" A party cannot take advantage of a de-

fault caused by himself."^ A general warranty estops the grantor from acquiring

and enforcing a mortgage upon the property conveyed,"^ but the matter may be set

at large by subsequent conveyances."^ Breach of covenant by the vendor is a de-

fense to the foreclosure of a purchase-money mortgage."* A paramount title cannot

be set up by the mortgagor or his privies,"' but may be set up by a stranger,"" or even

for noncompliance -with the terms of the
covenant, afford to the borro"wer a reasonable
opportunity to fully meet his obligations
tliereunder. Provident Sav. Life Assur. Soc.
V. Georgia Industrial Co., 124 Ga. 399, 52 S.

E. 289.

83. Suit to foreclose on nonpayment of In-

terest is an election to treat the principal
as due. Kilpatrick v. Germania Life Ins.

Co.. 183 N. T. 163, 75 N. B. 1124; San Gabriel
Valley Bank v. Lake View Town Co. [Cal.

App.] 86 P. 727. After having made such
election the mortgagee could not demand
payment of a bonus provided for In the
mortgage as a condition to the right to pay
the debt before maturity, and the mortgagor
having paid such bonus in order to secure
the release of the mortgage could recover it

back. Kilpatrick v. G«rmania Life Ins. Co.,

183 N. Y. 163, 75 N. B. 1124. The mortgage
and the note secured thereby must be con-

strued together in order to ascertain the
Intention of the parties as to maturity of the

debt upon nonpayment of interest. San Ga-
briel Valley Bank v. Lake View Town Co.

[Cal. App.] 86 P. 727.

84, 85. Ford v. Lewis [Ala.] 41 So. 144.

88. Arnold v. McBride [Ark.] 93 S. W. 989.

87. Arnold v. McBride [Ark.] 93 S. W. 989.

In a suit of this kind defendant cannot com-
plain that the court did not render personal

judgment for the portion of the debt that

was due. Id.

88. Payment may consist of either pay-
ment of money (White v. Black, 115 Mo. App.

28. 90 S. W. 1153), or, with the consent of

the parties, its equivalent (Id.), but a gift

by the debtor to the creditor or a gift of

the amount of the obligation by the creditor

to the debtor does not constitute payment.

(Id.). Where wife allowed husband to act

as her agent in taking a mortgage and as-

signing same, she was bound by payments to

him. Barry v. Stover [S. D.] 107 N. W. 672.

Assignee of mortgage bound by payments to

mortgagee before notice of the assignment.

Id. Joint obligor cannot prevent foreclosure

by paying his proportion of the debt. Pel-

lerin v. Sanders, 116 La. 616, 40 So. 917. Joint

obligor who denies all liability cannot com-
plain that he was called upon to pay the

whole debt Instead of his proportion thereof.

Payment by tlilnl party! Mortgage debtor

may, by collateral agreement with third

party, have the claim of the holder of the
mortgage debt satisfied without extinguish-
ing the mortgage debt or the mortgage, the
party paying the debt in such case being sub-
rogated to the rights of the mortgagee.
Pellerin v. Sanders, 116 La. 616, 40 So. 917.

The purchase of the debt by inortgagror's
gr-nutee, who had assumed the debt, "was not
a payment of the debt where the purchase
was made for and -with the money of a third
party. Neely v. Black [Ark.] 96 S. W. 984.

Evidence: See post § 6C, Pleading, Trial,

and Evidence.
89. Fontelieu v. Fontelieu, 116 La. 866, 41

So. 120. An, agreement for an extension of
time indorsed on the back of the mortgage
note, but erased, is no evidence of such an
extension as-"will render a suit to foreclose
premature, where there is no evidence as to

how and by whom the erasure was made.
Jackson v. Grosser, 218 111. 494, 75 N. E. 1032.

90. Lapse of twenty years is not alone
sufficient to take the case to the Jury on the
question of payment. Brownell v. Oviatt
[Pa.] 64 A. 670.

91. Default caused by mortgagee. See
Civ. Code § 1511. McCue v. Bradbury [Cal.]

84 P. 993. When mortgagee did not object

to a tender as made, he could not claim a
default on account of the Insufficiency of the
tender. Id.

92. Though the covenant against en-

cumbrances excepts the mortgage. Tappan
V. Huntington [Minn.] 106 N. W. 98.

93. A conveyance of the premises by a
subsequent grantee, subjeqt to mortgages on

the' same which are duly recorded, operates

as an estoppel against the former estoppel

and sets the matter at large, and the mort-

rage becomes enforceable in the hands of

the original grantor or his assignee. Tap-
pan V. Huntington [Minn.] 106 N. W. 98.

94. Covenant for quiet possession. Cas-

sada V. Stabel, 98 App. Div. 600, 90 N. T. S.

533. When purchaser holding a deed with

covenant for quiet possession is evicted by
grantor, he may not only defend foreclosure

by grantor of the purchase-money mortgage,

but may recover back the principal of the

•purchase money already paid. Id. Defend-
ant not entitled to damages on account of

prior mortgage executed by vendor where
complainant tenders the satisfaction of <!"ch

mortgage. Philip v. Stearns [S. D.] 105 N.

W. 467.
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by a party to the mortgage where such party is not personally bound by the covenants
therein."^ A bona fide purchaser of the mortgage debt is chargeable with notice

of all defects in the mortgagor's title which appear in the record chain of title."'

Fraud in collateral transactions"' or in transactions merged in the mortgage transac-

tion^ is no defense. If the complainant can make out a prima facie case without

developing the fraud, neither the mortgagor nor. his privies can defend on the

ground that the mortgage was in fraud of creditors!" Mistake is no defense unless

it is mutual.' Fraud or mistake, when relied on as a defense, must be pleaded.*

In the absence of such an agreement between the mortgagee and the mortgagor's

grantee," the sale of the mortgaged property by the mortgagor and the assumption of

the debt by the grantee is no defense to a suit against the former.'

A mortgage may be foreclosed for the benefit of the assignee of the mortgage

debt/ but an assignment of a mortgage securing a non-negotiable debt is without

prejudice to any defense existing at the time of the assignment or before notice

thereof.' One of several, joint mortgagors cannot defend on the ground of want

of interest in the property on the part of the others.* Under certain circumstances

stockholders may defend foreclosure proceedings against the corporation.^'

95. GUman v. Clrossman [Neb.] 106 N. "W.

769.
96. Oilman v. Grossman [Neb.] 106 N. W.

769. Under the Codes, where both law and
equity jurisdiction are vested in the same
court and provision Is made for the bringing
in of all parties Interested in or claiming
an interest in the property, the question of

title may be litigated and interested parties

who are brought in may defend by setting

up adverse title. City of Covington v. Fer-
guson [Tnd.] 78 N. E. 241.

Laches In aHsertlngr titles One who holds
the legal title to real property is not guilty

of laches which will prevent him from as-

serting the invalidity of a mortgage thereon,

in defense of a suit to foreclose the same,
merely because he has not Instituted a suit

to avoid the mortgage. It is time enough for

hlra to present his objection to the mortgage
when it Is attempted to be asserted against
his legal title. Burns v. Cooper [C. C. A.]

140 F. 273.

07. Where the covenants of a married wo-
man In joint mortgage by her and her hus-
band do not operate to bind her personally,

or her separate estate, they do not operate to

estop her from claiming an interest in the

property described in the mortgage lawfully

acquired by her after the date of the mort-
gage freed from its Hen. Burns v. Coop-
er '[C. C. A,] 140 F. 273. A married
woman is not bound by the covenants in a

deed or mortgage where she Joins with her

husband in mijking the same for the sole

purpose of releasing her dower interest.

Section 4806. Comp. St. 1903. Pochin v. Con-
ley [Neb.] 104 N. W. 878.

08. Burns v. Cooper [C. C. A.] 140 F. 273.

99. That the real mortgagee procured the

execution of the mortgage to a nonresident

in order to evade the state tax on mortgagpa
was no defense to suit to foreclose by the

nominal mortgagee. Waterbury v. McKin-
non [C. C. A.] 146 F. 737.

1. Where the mortgagee procured the

conveyance of the debtor's property to Mim

latter's wife in order to defraud the lattc- «

creditors, and the debtor and his wife thm

7 Curr. Li.—106.

mortgaged the property, upon a sufficient
consideration, to the mortgagee. Cohn v.

Pitzele. 117 111. App. 342.
a. Wife to whom the property had been

assigned as separate support could not, as
the owner of the equity of redemption, at-
tack the mortgage. Lefmann v. Brill [C. C.
A.] 142 F. 44. Nor could the wife attack the
mortgage in her capacity as a creditor. It

not appearing that she had any unsatisfied
judgment or decree according her mainten-
ance. Id.

3. Defendant could not defend on ground
that she did not know mortgage contained
a recital that the property was not the home-
stead of herself and husband, where plain-
tiff did not know of defendant's Ignorance.
McGaughey v. American Nat. Bank [Tex. Civ.

I

App.] 14 Tex. Ct. Rep. 350, 92 S. W. 1003.
I 4. McGaughey v. American Nat. Bank
[Tex. Civ. App.] 14 Tex. Ct. Hep. 350, 92 S.

W. 1003.
5. Payment of interest a few Jays In ad-

vance and payment at an increased rate do
not necessarily show such a binding con-
tract between the mortgagee and the mort-
gagor's grantee, who paid the interest, as
will release the mortgagor. Smythe'a Es-
tate V. Evans, 209 111. 376, 70 N. B. 906.

0. Neely v. Black [Ark.] 96 S. W. 984.

The original debtor's remedy in such case is

a suit In equity to compel his grantee to

pay the debt. Id.

7. Where proceedings were instituted to

foreclose a mortgage in the name of the
original mortgagee, for the use of certain
persons to whom it was alleged that the se-

curity notes had been transferred, and no
effort was made to cut off any defense which
the mortgagor might have, and a mere denial
that the title to the notes was in the usees,

and an allegation that they heM such notes
only as securities, did not furnish any valid
ripfpTise to the foreclosure. Montgomery v.

King. 125 Ga. 388, 54 S. E. 135.

R. Rev. Code Civ. Proc. § 81. Barry v.

Ptnrer [S. D.] 107 N. W. 672.
'^ If the ane?;ed n-wner is sole owner, he
!'l he bound by his mortgage and will,
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The lex fori controls as to what constitutes a defense.^^

In a proper case equity will enjoin a foreclosure.^^ The mortgagee may be a

proper or necessary party to the injunction suit, though he has assigned the mort-

gage.^** In a suit to enjoin sale after tender, an offer to pay the amount due is sufficient

without paying the money into court.^* A widow may redeem land from a mortgage
executed by her deceased husban(J, and hence may enjoin a sale after a valid tender

by her'" though her dower has not been assigned" and though she has joined in the

mortgage in release of dower ;'^ and her right to redeem and hence to the injunction

will not be affected by a second mortgage by her husband in which she did not join,'*

nor will she be required to pay off the second mortgagee'" or an open account due

the first mortgagee,^" and in such a suit the rights of heirs of the husband who are

not parties need not be considered.^'

Accounting and amount dv^.'"—An account stated is not conclusive where it

is founded upon erroneous calculation,^' but in the absence of fraud, accident, or

mistake, the notes secured by the mortgage are conclusive as to the amount due at

the time of the execution of the mortgage.^* An assignee of the equity of redemp-

tion cannot demand an accounting as to funds placed in the hands of the mortgagee

furthermore, be estopped, as to persons rely-
ing on the joint ownersliip, to deny the in-

terest of his co-mortgagors, Pellerin v.

Sanders, 116 La. 616, 40 So. 917.

10. Where there was no board of direct-

ors to whom application to defend might be
made. Frederick Milling Co. v. Frederick
Farmers' Alliance Co. [S. D.] 106 N. W. 298.

See Corporations, 7 C. L. 862. While It

might have been more regular to have set

aside a foreclosure decree against a corpora-
tion entered upon the stipulation of the
president, and then to have permitted the
stockholders to come in by intervention, an
order permitting the stockholders to defend
as representatives of the corporation was not

reviewable on an appeal from a motion
denying plaintiff's motion to vacate an order

to show cause why the judgment should not

be set aside. Frederick Milling Co. v. Fred-
erick Farmers' Alliance Co. [S. D.] 106 N. W.
298.

11. Failure to comply with Massachusetts
law requiring assignee of mortgage to give

notice of the assignment not available as a

defense in South Dakota. Barry v. Stover

[S. D.] 107 N. W. 672.

12. Where sale would be invalid. Witt-

meier v. Tidwell [Ala.] 40 So. 963. Injunc-

tion against foreclosure of a mortgage by
defendant in specific performance suit relat-

ing to the mortgaged property held, under
the evidence, properly denied. Sire v. Long
Acre Square Bldg. Co., 50 Misc. 29, 100 N. T.

S. 307.
Under North Dafcota statute: The term

"mortgagor," as used in § 5845, . Revised

Codes of 1899, includes within its meaning
any person claiming title to the mortgaged
premises under and in privity with the orig-

inal mortgagor. Scott v. District Ct. of

Fifth Judicial Dist. [N. D.] 107 N. W. 61.

That an action to foreclose a mortgage is

barred by the statute of limitations is one of

the defenses which may be shown as a

ground for enjoining a foreclosure by adver-

tisement under § 5845 of the Revised Codes

of 1899. Id. A purchaser of land at a tax

sale cannot avaU himself of the ex parte

remedy by § 5845, Revised Codes of 1899, to
enjoin the foreclosure of a mortgage. Id.

Although the law now appearing as § 5845,
Revised Codes of 1899, was the first adopt-
ed by the legislature of Dakota Territory
in 1883, after defendant's mortgage contain-
ing the power of sale was given, the obliga-
tion of the mortgagee's contract was not
thereby Impaired, nor was the mortgagee
thereby deprived of any property right with-
out due process of law. Id.

Procedure upon dissolution; When there
Is proof of payments the Injunction should
not be dissolved without fixing the amount
due on the mortgage debt. Gray v. Bryson
[Miss.] 39 So. 694. The appellate court could
not render a decree as to the amount due,
the trial court not having passed on the
question. Id.

Bar of limitations ns ground for injunction
against exercise of power of sale. See post

§ 3A, Right and Authority to Sell.

Injunction on account of insufficient ad-
vertisement: See post § 3B, Notice.

13. Where a bill to enjoin sale averred
that mortgagee had assigned the mortgage,
but it appeared that his title was not divest-

ed by the -assignment, he,was a proper, if not
a necessary, party. Wittmeier v. Tidwell
[Ala.] 40 So. 963.

14. Wittmeier v. Tidwell [Ala.] 40 So. 963.

See post this section, subd. Tender.

15. 16. Hays v. Cretin, 102 Md. 695, 62 A.

1028.

17. In such case her Inchoate right to

dower is released only as to the mortgagee,
and she may assert it as against others by
redeeming the land. Hays v. Cretin, 102 Md.
695, 63 A. 1028.

18, 19, 20. Hays V. Cretin, 102 Md. 695, 63

A. 1028.

21. The only question in such case is the

right to redeem as distinguished from subro-

gation. Hays V. Cretin, 102 Md. 695, 63 A.

1028.

22. See 5 C. L. 1443.

23. Smith v. Allmon [S. C] 54 S. E. 1014.

24. Cohn V. Pitzele, 117 111. App. 342.
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by tiie mortgagor for a purpose entirely disconnected with' the mortgage.''^ The
finding of the trial court as to the amount due will not be disturbed where it is sus-

tained by the evidence.^^

Defendant may offset against the debt damages accruing from the wrongful

suing out of a. writ of sequestration by plaintiff and the dispossession of defendant

thereunder.^'

Tender.''^—An uncond]"tional tender on the law day of the mortgage discharges

the mortgage."' The tender must include attorney's fees provided for by the mort-

gage.'" Tender must be alleged,'^ but the money need not be paid into court, an

offer to pay being sufficient.^" Any one entitled to redeem may make a valid ten-

der.^' A tender may be made effective as against a purchaser at foreclosure sale by

giving him notice before or at the sale.^* The sufficiency of a tender is waived by

failure to object, and a default cannot thereafter be asserted on account of such

25. Lefraann v. BrUl [C. C. A.] 142 F. 44.

26. Evidence in suit for accounting from
mortgagee who, after the death of the mort-
gagor, had come into possession of the land
under deed from the widow and heirs, held
Insufflcient to sustain finding that certain
payments had been made on the mortgage.
Morris v. Anderson [Mich.] 12 Det. Leg. N.

709, 105 N. "W. 773. Finding that the debt se-

cured by a first mortgage was not discharged
hy a second mortgage between the same par-
ties held sustained by the evidence. Id.

27. Blake v. Lowry [Tex. Civ. App.] 15

Tex. Ct. Rep. 728, 93 S. "W. 321.

28. See 5 C. L. 1443.

29. Dickerson v. Simmons [N. C] 53 S. E.

850.
Injunction will issue to restrain sale after

valid tender. Wlttmeier v. Tldwell [Ala.]

40 So. 963. Where bill does not show that

the alleged tender was made before steps

taken to foreclose, failure to allege tender of

attorneys' fees provided for in mortgage was
a fatal defect. Id.

Tiote on a tender after matorlty: "As to

the effect of a tender made, as in this case,

after maturity, there is much conflict of au-

thority in those jurisdictions where the mort-
gage is treated simply as a security to a

debt. The rule i« that a mortgage is dischar-

ged by a proper tender made at any time be-

fore the foreclosure, and that a sale under
the power Is void. In those more numerous
Jurisdictions where the common-law doc-

trines prevail, the lien of the mortgage is

not discharged by the tender, the only effect

being to arrest the accruing of interest and
to free the debtor from future costs. If the

mortgagor desires by his tender to discharge

the lien when it is- not accepted, he must
bring his suit by redemption and pay the

money into court. North Carolina, Massa-

chusetts, Ne-w Jersey, and other states are

classified as jurisdictions which adhere to the

common law. 20 A. & E. Enc. Law [2d Ed.]

1063. In the first named jurisdictions it is

held that, where tender is made after the law

day, a sale under the power is void even as to

bona fide purchaser for value. Cameron v.

Irwin, 5 Hill [N. Y.] 272-276; Pingree, Mottg.

I 1342. The contrary is held in Massa-

chusetts and some other courts which adhere

to the common law. Jones, Mortg. § 1798, and

cases cited. Those courts regard the power

as one coupled with an interest which cannot

be revoked, and hold that a sale under the
power, after an accepted tender, transfers
the legal title to the purchaser, and that the
tender is merely a foundation for a suit in
equity for redemption." It seems, therefore,
that in those a bona fide purchaser for value
and without notice of tender gets a good
title. It is also held that a mortgagor who
has notice of an intended sale and allows it

to proceed without objection cannot after-
wards show a tender or even a payment in

full of the mortgage debt, and. thereby defeat
the title of a bona fide purchaser for value
without notice. Cranston v. Crane, 97 Mass.
459, 93 Am. Dec. 106; Jones, Mortg. § 1798.

It has been determined expressly by this
court that 'The unaccepted tender of the
amount due on the debt, secured by mort-
gage, does not discharge the lien of the
mortgage unlesp the tender be kept good,
and the money paid -into court. Its only ef-

fect is to stop interest and costs accruing
after tender.' Parker v. Beasley, 116 N. C. 1,

21 S. E. 955, 33 L. R. A. 231."—Prom Dick-
erson V. Simmons [N. C] 53- S. B. 850.

30. Dickerson v. Simmons [N. C] 53 S.

E. 850.

31. An averment that the amount called

tor by the mortgage was tendered, without
any averment as to what such amount was,
is insufficient, being a mere conclusion.

Wlttmeier v. Tldwell [Ala.] 40 So. 963.

32. In suit to enjoin sale after tender.

Wlttmeier v. Tldwell [Ala.] 40 So. 963.

Note: "The phrase, 'keeping his tender
good,' does not mean that defendant must
have paid the money into court. It seems
that payment into court Is only authorized

or required when there is a statute requir-

ing it or when there is a suit pending to

redeem the land, and where the effect Is to

discharge the mortgage lien. But the debt-

or must be ready, able, and willing at all

times to pay the debt. He may retain the

money in his own possession, but the iden-

tical money need not be kept on hand. and.

if by making use of the money he is not

ready to pay the debt in current money at

any time when requested, the effect of the

tender is destroyed."—From Dickerson v.

Simmons [N. C] 53 S. B. 850.

33. Tenant In common. Dickerson v.

Simmons [N. C] 53 S. B. 850. Mortgagor's

grantee. Id. See post § 11, Redemption.
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insufficieiiey.'= The question of tender as a condition to a suit to redeem from sale
is treated elsewhere.'^

Presentation to deltoids estate.^''—Where no deficiency judgment is sought
against the decedent's estate, presentation of a mortgage debt is not a condition
precedent to the right to foreclose.'*

Persons entitled to foreclose.'"—Complainant must have a substantial interest

in the subject-matter of the suit.*" The legal holder of notes is prima facie the
owner thereof and as such may foreclose a mortgage securing them/^ but this prima
facie right may be rebutted." The equitable owner of the mortgage may foreclose

it." So also, the beneficiary of a deed of trust is entitled to have it foreclosed/*

subject, however, to the provisions of the deed in this regard.*"

The remedies*" for foreclosure are particularly discussed in other sections of

this to33ic.'"' In some states the holder of a claim secured by a mortgage is confined

by statute to a single remedy or suit,*' while in others he has several remedies which
he may pursue concurrently or successively until he obtains satisfaction,*' the only

limitation being that there can be but one satisfaction."" Thus, in Georgia and

34. Diokerson v. Simmons [N. C] 53 S.

E. S50.
35. McCue V. Bradbury [Cal.] 84 P. 993.

36. See post § 11, Redemption.
37. See 5 C. L. 1443.
38. Code Civ. Proc. § 1500. Heeser v.

Taylor, 1 Cal. App. 619, 82 P. 977; "Way v,

Shawer [Cal, App,] 84 P. 283; Fox v, Ber-
nard [Nev.] 85 P. Sol. A deed of trust on a
homestead to secure a debt is not a lien or
encumbrance, within Code Civ. Proc. § 1475,

requiring debts secured by "Hens or encum-
brances" on a homestead to be presented to

the decedent's estate. See Civ. Code §§ 1114,

2872, and 'Code Civ, Proc, § 1180, defining
liens and encumbrances. Weber v. MoClev-
erty [Cal,] 86 P, 706.

39. See 6 C. L. 1443,

40. Bennett v. First Nat, Bank, 117 111.

App. 382.
41. Bennett v. First Nat. Bank, 117 111.

App. 382. Such right is not affected by an
arrangement between such holder and his

assignor whereby the latter undertakes to

reimburse the former in the event of fail-

ure to collect. Id. Question as to whether
the mortgage note was endorsed by the payee
or by her husband was immaterial where it

appeared that he was acting as her agent.

Barry v. Stover [S. D,] 107 N. W. 672,

42. Bennett v. First Nat, Bank, 117 111.

App. 382. Evidence held to show that the

notes secured by the mortgage sought to

be foreclosed were owned by the defendant.

Id.

43. Snrague v. L,ovett [S. D,] 106 N, W.
134. Where a party advanced money to pay
off a mortgqge. Intending to take an assign-
ment of the same, but through mistake the
note was marked paid, he was nevertheless
the equitRble owner of the mortgage and
note and as such was entitled to foreclose.

Id.

44. Allen V. Pierson, 113 App. Div. 586,

100 N. T. S. 451. See post § 3A, Right and
Authority to Sell; post § 6A, Right of Action

and N<iture of Remedv. Creditor entitled to

foreclose mortgage, giving surety on mort-
gage note or "other legnl owner or holrler"

the right to foreclose. Harwell v. Harbison

[Tex, Civ. App.] 16 Tex. Ct. Rep. 510, 95 S.

W. 30.

45. Provision that forclosure could be had
only at instance of majority In amount of
creditors secured. Allen v. Pierson, 113 App.
Div. 586, 100 N, T, S. 451.

46. See 5 C, L,. i443.
47. See post §§ 2. 3, 4, 5, 6.

48. Fryer v. Fryer [Neb.] 105 N. W. 712.
In an action to foreclose a real estate mort-
gage, the plaintiff is required to allege and
prove, as against the owner of the equitv of
redemption, that no proceedings at law have
been laid for the recovery of the debt se-
cured by the mortgage. McDowell v. Markey
[Neb.l 108 N, W. 152. Under Code Ov. Proc.
§ 1628, no action can be maintained on a
mortgage debt pending or after foreclosure,
without leave of the court in which the
foreclosure is pending or was had, La-
Grave V, Hellinger, 109 App. Div. 515. 96 N.
T. S. 564; Robert v. Kidansky, 97 N, Y. S, 913,

Code Civ, Proo, § 726, providing that an ac-
tion to foreclose shall be the sole remedy
for the recovery of a debt secured by a mort-
gage, does not apply where the mortgaged
property Is situated in a foreign state. In

such case a personal action against the debt-
or will lie. McGue v. Rommel. 148 Cal.

539, 83 P, 1000. Where the mortgage is void,

a statute requiring mortgage to he enforced
before suing on debt secured thereby does
not apply. Mantle v. Dabney [Wash.] 87

P. 122,

49. Wyman v. Friedman, 120 111, App, 543,

See post § 6D, Decree or Judgment,
KO. Black v. Thompson, 120 Til. App. 424.

Where, in a suit upon a note purporting to

be secured by mortgage, the pHintiff alleges

that he reserved his mortgage rights, but
does not pray that such reservation be ac-

corded or that the mortgage be recognized
or enforced, a decree reserving his mortgage
rights is not authorized by a prayer for

general and equitable relief, but is ultra
pptitionem. T-Ichtenstein v. Lyons. 115 T.a.

1051, 40 So, 454. Question as to effect of al-

leged reservation and as to power of fotirt

to make such reservation upon proper de-
cree, not determined. Id.
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Illinois, an action on the debt and a suit to foreclose may be maintained at the same
time,"^ while in Mississippi, after breach of condition, ejectment may be maintained
for the land as a means of enforcing the security,^^ and possession having thus been
obtained may be retained until the mortgage debt is paid,^^ though the debt is barred

hy limitations.°* The cause of action on the mortgage is separate and distinct from
that on the obligation secured, and neither need be produced in an action or suit on
the other.^" An equitable lien created by a mortgage on trust property may be en-

forced in equity."*

§ 2. Foreclosure by scire facias and iy executory process. Scire facias."^-

The general rules of procedure are discussed in another topic."* Two returns of

nihil are equivalent to a return of scire feci,°° and a judgment entered upon two
returns nihil cannot be attacked on the ground that the mortgagor was dead at the

time of the issue of the writ,"" but this rule rests upon long continued practice, and
cannot be extended to a case where the mortgagor is .served and dies before judg-

ment."^ It is not necessary to produce the obligation secured by the mortgage."^

The burden of proving payment is upon the defendant."' The sheriff's return to a

writ of levari facias issued upon a judgment of foreclosure by scire facias is con-

<;lusive as to the purchaser and the price."* A tender, in order to constitute a good

ground for a motion to open a judgment in scire facias proceedings, must be estab-

lished by clear and satisfactory evidence,"" and must have been kept good.""

Executory process.^''—The remedy by executory process obtains in Louisiana.""

The judgment must be for a fixed amount."'

§ 3. Sale by trustee in deed or under power. A. Right and authority to sell.'"'

—A stipulation in a mortgage conferring a power of sale in case of default gives a

remedy which must be exercised agreeably to the statutes relating thereto in force

when the remedy is invoked.''^ The terms of the power must be strictly complied

51. Montgomery v. Fouche, 125 Ga. 43,

B3 S. B. 767; Black v. Thompson, 120 III.

App. 424.

52, ."iS. Hag-gart v. "Wilczinskl [C. C. A.]

143 F. 22.

54. Haggart v. Wllczlnski [C. C. A.] 143

F. 22. And this rule applies In Mississippi,

notwithstanding the statutes of this state

bar the right as well as the remedy. Id.

But the mortgagee, in such case, if sued in

ejectment by the mortgagor, might have to

resort to equity to protect his rights and
possession. Id.

55. Bond need not be produced In fore-

closure proceedings on the mortgage, and the
mortgage need not be produced in an action

on the bond. ' Brownell v. Ovlatt [Pa.] 64

A. 670.
50. Where woman who, In contemplation

of marriage, had executed trust deed on land,

the income to be given to her for life, and to

her husband after her death, with remainder
to her children, executed, after the hus-

band's death, a mortgage on the property In

which the children joined. Newton v. Jay,

107 App. Div. 457. 95 N. T. S. 413.

57. See 5 C. U 1444.

58. See Scire Facias, 6 C. L. 1436.

50. Freemansburg Bldg. & Loan Ass'n v.

Billig. 30 Pa. Super. Ct. 101.

eo. Lawrence v. Smith [Pa.] 64 A. 776;

Freemansburg Bldg. & Loan Ass'n v. Billig,

30 Pa. Super. Ct. 101.

61. Lswrenoe v. Smith [Pa.] 64 A. 776.

62, 63. Brownell v. Oviatt [Pa.] 64 A. 670.

64. Philadelphia Saving Fuhd Soc. v. Pur-
cell, 24 Pa. Super. Ct. 205. See post § 8,

subd. Remedies to insert or Protect Title.
The real purchasei"* remedy is by action
against the sheriff for a false return, and
not by motion in the scire facias proceedings
to correct the return. Id. Act April 21,
1846 (P. L. 430), relating to the correction
and amendment of sheriffs' returns, has no
application to such a case. Id. Nor can the
return be contradicted by parol evidence.
Id.

es. The burden- of proof being upon the
movant. Freemansburg Bldg. & Loan Ass'n
V. Billig. 30 Pa, Super. Ct. 101.

66. Freemansburg Bldg. & Loan Ass'n
V. Billig, 30 Pa. Super. Ct. 101. See ante i

1, subd. Tender.
67. See 5 C. L. 1444.

68. Fontelieu v. Fontelieu, 116 La. 866,

41 So. 120. Upon a mortgage containing no
pact de non alienando, valid executory pro-
cess cannot Issue against property the title

to which is in a third party, and that party
a succession under administration in a court
other than that by which the writ Is issued.

Id.

69. Judgment by Its terms subject to
credits is invalid where the amounts of the
credits are not stated therein or endorsed
thereon. Fontelieu v. Fontelieu, 116 La. 866,

41 So. 120.

70. See 5 C. L. 1444.

71. Orvlk V. Casselman [N. D.] 106 N. W.
1105.
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with/2 and the provisions conferring the power will be strictly construed/' Au-
thority given to the creditor to appoint a substitute trustee cannot be delegated/*

A trustee appointed in the first instance by the creditor pursuant to a stipulation

in the mortgage is not a substituted but an original trustee/' But a sale by a trustee

substituted without authority is not absolutely void, and may be ratified by the parties

in interest/* Application for the removal of a trustee must be made without un-
reasonable delay/' Appraisement of the property is sometimes required before

sale/* Where the mortgagee conveys the property, he cannot thereafter exercise

a power of sale conferred upon him by the mortgage;'" but the temporary suspen-

sion of the right to foreclose by conveyance of the property with warranty by the

mortgagor and the subsequent acquisition of the mortgage by him do not destroy

the right to foreclose by 'advertisement upon the matter being set at large by the

subsequent conveyance of the property by the mortgagor's grantee subject to the

mortgage.*" Where it is agreed that the trustee shall foreclose upon request of the

beneficiary, it is the duty of the trustee to foreclose upon such request.** The pow-

er may be exercised upon the demand of the real beneficiary.*^ Where the bene-

ficiary is a corporation, the demand must be made by the duly constituted authori-

ty.** So also, a power of sale vesting in a corporation must be exercised by the

proper authority.** A power of sale is sometimes rendered nugatory by statute.**

The exercise of the power of sale is not a suit'* and is not barred by the running

of the statutory limitation against the debt, though the right to a judicial fore-

closure be barred thereby.*' Equity will not enjoin a sale under a power on the

72. Noncompliance invalidates sale. Chace
V. Morse, 189 Mass. 559, 76 N. E. 142. But 11

everything is done upon which the authority
to make the sale depends, irregularities in

the manner of doing it or in subsequent pro-

ceedings do not render the sale void, but
voidable. Id.

73. Sale by trustee's agent void where
agent not appointed in writing as provided

by trust deed. Cox v. American Freehold &
Land Mortg. Co. [Miss.] 40 So. 739.

74. Wilder v. Mnren [Tex. Civ. App.] 14

Tex. Ct. Rep. 51, 89 S. W. 1087.

75. Not "substituted trustee" within Laws
1896, p. 105, c. 96, and hence sale not invali-

dated by failure to record appointment.
Searles v. Kelly, Simmons & Co. [Miss.] 40

So. 484.

76. Haggart v. Wilczinskl [C. C. A.] 143

F. 22.

77. Grantor barred from suing to remove
trustee on ground that he was the son of

beneficiary, where she waited seven years,

and it appeared that she learned of the rela-

tion several weeks before filing suit to re-

move the trustee, and the suit could not be
tried until several months after the date set

for the sale. Ravold v. Grumme, 118 Mo.
App. 305. 94 S. "W. 298.

78. Kirby's Dig. § 5418. Merryman v.

Blount [.\rk.] 94 S. W. 714. Where the stat-

ute requires the appraisers to view and ap-
praise the property, entry upon the proper-

ty is not necessarily essential. Id.

79. The advertisement and sale should be
made by the mortgagee's grantee. Sadler

V. Jefferson, 143 Ala. 669, 39 So. 380.

80. Tappan v. Huntington [Minn.] 106 N.

W. 98.

81. Miller v. McLaughlin, 141 Mich. 433,

12 Det. Leg. N. 504, 104 N. W. 780.

82. A deed of trust to secure a note which
gave the surety on such note or "other legal
owner or holder" of the note the right to-

demand sale on default created a fund for
the payment of the note, and was not for
the mere personal indemnity of the surety,
and hence the holder could demand foreclos-
ure without transfer of the lien from the
surety, and was not estopped by the acts of
the surety in signing a bond, upon a subse-
quent transfer of the property, obligating
the grantor to convey free from encum-
brance. Harwell v. Harbison [Tex. Civ.
App.] 1-6 Tex. Ct. Rep. 510, 95 S. W. 30.

83. Under Rev. St. 1889, § 2813, president
of building and loan association had no such
authority. Cobe v. Lovan, 193 Mo. 235, 92
S. W. 93.

84. Where a corporation received a deed
to the property from its agent who purchas-
ed at a sale made by the corporation's presi-

dent under a mortgage to the corporation,

and sued, under Rev. Laws c. 181, § 1, for

the possession of the property, 'such suit was
an acceptance of the deed and a ratification

of the act of the president in making the
sale without the approval of the corpora-

tion's finance committee, which approval
was originally made a condition to the pres-

ident's authority to foreclose. New England
Mut. Life Ins. Co. v. Wing, 191 Mass. 192,.

77 N. B. 376.

85. Under B. & C. Comp. § 423, sale can

be had only under decree of foreclosure.

Marquam v. Ross [Or.] 86 P. 1.

86. Not a suit against the administrator
of the deceased debtor, so as to require a
delay of 12 months before action can be
taken. Baggett v. Edwards [Ga.] 55 S. B.

250, following Roland V. Coleman, 76 Ga.
652.
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ground that the mortgage is barred by limitations,*' except upon the condition that

the mortgagor will pay the amount equitably due under the mortgage.*" Only one

sale ,can be had under a single power,"" but the power is not exhausted by a prior

void sale thereunder."^ It is held in Georgia that a power of sale coupled with an
interest is not revoked by the death of the debtor,"^ but in Texas it is held that the

death of the holder of the equity of redemption revokes the power of sale where the

decedent's estate is being administered by an independent executor."^

A trustee holding the legal title has a general power to sell coextensive with

his ownership of the legal title, and independent and distinct from the execution of

a special power given in respect to sale."*

(§3) B. Noticc.^^—The notice must comply with the requirements of the

trust deed."" Where a certain notice is required, a sale is void if made without

notice"^ or upon a ifotice lacking any essential requirement,"* but mere irregularities

in the notice may render the -sale merely voidable as distinguished from void."" The
use of the abbreviation "P. M." does not necessarily indicate that the hour desig-

nated for the sale is to be computed according to the solar time.^ The length of the

•notice is sometimes regulated by statute.^ A sale upon a notice insufficient in point

of time may be enjoined.* A finding that the advertisement was not sufficient will

not be reviewed where it was not excepted to.*

ST. Williams v. Armistead [Tex. Civ. App.]
14 Tex. Cn. Rep. 381, 99 S. W. 925. Three
five, and ten years' limitations apply only to

claims for land, and cannot be invoked by
one who takes land subject to a mortgage.
Id.

88. In New York the statute bars the
remedy only and not the debt. House v.

Carr [N. T.] 78 N. B. 171. It was not de-

cided whether the power of sale was barred
or whether, if the power was barred, the
mortgagor could set up the objection as

against the purchaser at the sale. Editor.

89. House v. Carr [N. Y.] 78 N. B. 171.

90. Though the mortgage provides for

foreclosure pro tanto upon default as to one
instalment of the debt. Ford v. Lewis [Ala.]

41 So. 144.
91. Green v. Collins [Mis.<!.] 38 So. 188;

Williams v. Armistead [Tex. Civ. App.] 14

Tex. Ct. Rep. 381, 90 S. W^. 925.

92. Where the title to land is conveyed to

secure a debt, and the instrument is not
merely a mortgage, a power of sale for fail-

ure to make payment is a pow«r coupled with
interest, and is not revoked by the death of

the debtor. Baggett v. Edwards [Ga.] 55

S. E. 250, citing Roland v. Coleman," 76 Ga.
652; Willingham v. Rushing, 105 Ga. 72, 78,

31 S. E. 130; Orient Ins. Co. v. Williamson,
98 Ga. 464, 25 S. E. 660; Brice v. Lane, 90 Ga.
294, 295, 15 S. E. 823.

93. At least pending such administration,

the power of sale during such time being
in the proper court. Williams v. Armi-
stead [Tex. Civ. App.] 14 Tex. Ct. Rep. 381,

90 S. W. 925. This rule is not affected by
the distinctions between administration by
executor appointed by will and administra-

tion by the probate court under the statute.

Id.

94. Chesapeake Beach R. Co. v. Washing-
ton, P. & C. R. Co., 23 App. D. C. 587. A
sale, therefore, by a trustee of lands in an-

other state, may pass the title regardless

of the power of the court to appoint such

trustee to make the sale and of limitations
on the power of sale in the decree confer-
ring the same. Id.

95. See 5 C. L. 1445.
96. Where trust deed required terms, of

sale to be advertised, an advertisement of
time and place, without terms, was insuffi-
cient. Preston V. Johnson [Va.] 53 S. E. 1.

97. 98. Chace v. Morse, 189 Mass. 559, 76
N. B. 142.

99. Including property not covered by
the mortgage. Chace v. Morse, 189 Mass.
559. 76 N. E. 142.

1. "Two o'clock p. m.," In a notice of
foreclosure sale in 1896, must be taken to
mean 2 o'clock in the afternoon, standard
time. Orvik v. Ca^selman [N. D.] 105 N. W.
1105. The court takes judicial notice that
"standard" or "railroad" time is the sys-
tem for designating time which has been in
general use in North Dakota since territorial
days. Id.

2. Section 5848, Rev. Codes 1895, reducing
the period of time previously required for
publication of the notice of sale in foreclos-
ures by advertisement, applies to all foreclos-
ures by advertisement made after the revision
took effect, even though the mortgage be-
ing foreclosed was executed before that
time. Orvik v. Casselman [N. D.] 105 N. W.
1105. Section 5848, Rev. Codes 1895, did not,

as to previously existing powers of sale, im-
pair the obligation of any contract. Id.

3. Where a creditor was proceeding to
advertise the property for sale on a certain
date, but the advertisement was not good
because not made a sufficient length of time
before the date of sale, and where, upon an
equitable petition, the sale was temporarily
restrained until after the date set for the
sale, and the petition was without equity
except for the purpose of preventing the
sal3 under the insufficient advertisement at

the time fixed in it. which had passed, there

was no error in dismissing the petition on
deniurrer at a later date, there being no
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(§3) C. Sale and deed.''—The trustee is vested with a discretion as to the

manner of the sale," but he is the agent of both parties, and he must act impartially

and so as to protect the interests of both.' He is bound to bring the property into

the market in such manner as to obtain a fair market price,* and must exercise the

same degree of prudence as a careful man would exercise in the sale of his own prop-

erty,° and in so doing he should consider the best mode of offering the property for

sale,^" not only as to whether it is best to offer it in parcels or in gross,^^ but also

as to the proper location and outline of each pareel,^^ but bad faith or negligence

will not be presumed.^^ The sole owner of mortgaged property may demand,. of

right, that only so much of the property be sold as will satisfy the debt,'* but this is

not the case where other persons have interests in the property.^' Sales of several

tracts or parcels of land may be made in entirety when and only when the interests

of all the parties require such a sale.'" The sale must be conducted according to

the terms of the deed of trust." Thus, a provision for a cash sale must be substan-

tially complied with,'* but a reasonable time may be allowed for the payment of

the money.'" A void sale does not extinguish the mortgage,^" and a merely irregular

sale may be ratified."

(§3) D. Costs and fees.'^

§ 4. Entry and possession or possessory adion.^^

§ 5. Strict foreclosure.'^*'

§ 6. Foreclosure by action and sale. A. Right of action and nature of rem-
edy.'"'—It is not the province of a foreclosure suit to settle disputed questions as to

legal title.''" The purple of such a suit is merely to foreclose the equity of redemp-

purpose to subserve by retaining the case
In court after It had accomplished all It

could, and when there remained nothing
further which could authorize a court of

equity to act. Baggett v. Edwards [Ga.] 55

S. E. 250.

Coats: The judgment rendered did not
award costs, but Inasmuch as the presiding
Judge held that there was sufficient ground
for the filing of the petition to prevent the
sale under an Insufflclent advertisement, it

was held that in adjudging which party shall

be required to pay the costs he would doubt-
less take this fact Into consideration, and
hence in affirming the judgment the ques-
tion as to awarding costs was left open tor

future determination by the trial judge.
Baggett V. Edwards fGa.] 55 S. E. 250.

4. Baggett v. Edwards [Ga.] 55 S. E. 250.

5. See 5 C. L. 14 46.

6. Givens v. McCray [Mo.] 93 S. W. 374.

7. Chas. Green Real Estate Co. v. St.

Louis Mut. House Bldg. Co. [Mo.] 93 S. W.
1111; Givens v. McCrav [Mo.] 93 S. W. 374.

8. 9, 10, 11, 12. Stirling v. McLane [Md.]

63 A. 2i>5.

13. Presumption being in favor of the
proper discharge by the trustee of his duty.

Stirling v. Mol-ane [Md.] 63 A. 205.

14, 15. Givens v. McCray [Mo.] 93 S. W.
374.

16. When the interests of the parties re-

quire it, the court may authorize the trustee.

in his discretion, to make such a sale. W«ir-

ner v. Gray.son, 200 U. S. 257. 50 Law. Bd.

. Where one executes to the same trus-

tees two deeds of trust at different times,

conveying separate lots of land to secure to

the same person two distinct debt.s. anrl

where default Is made In the payment of

the debts and the trustees are required to
make sale of the property, they should sell

the same separately and not jointly, and to
sell it collectively will be an Irregularity for
which the sale, and deed made pursuant
thereto, will be set aside, upon proper bill

filed for that purpose. Shears v. Traders'
Bldg. Ass'n. 58 W. Va. 665, 52 S. B. 860.
The grantors will not be estopped to set
such sale aside, because one of them was
present at the sale and did not call atten-
tion to the irregularity and object to the
sale. Id.

17, 18. Chas. Green Real Estate Co. v. St.

Louis Mut. House Bldg. Co. [Mo.] 93 a W.
1111.

18. Fact that money was not paid foi
several days did not change the sale to a
credit sale. Chas. Green Real Estate Co. v.

St. Louis Mut. House Bldg. Co. [Mo.] 93 S.

W. 1111.
20. Suit to enjoin sale under deed of

trust cannot be sustained on ground of prior

void sale and receipt of proceeds by th«
mortgagee, where it appears that the pay-
ment did not come from and was not for the

benefit of the parties seeking the injunction,.

Williams v. Armistead [Tex. Civ. App.] 14

Tex. Ct. Rep. 381. 90 S. W. 925.

21. Unauthorized sale by substituted trus-

tee. Haergart v. Wilczinski [C. C. A.] 143

F. 22. Unauthorized sale by president of

mortgagee corporation ratified bv acceptance
of depd by corporation. New En^rland Mut,
Life Ins. Co. v. Wing. 191 Mass. 192, 77 N. E,

376.

22. 2.S. 24. 25. See 5 C. L. 1446.
;•«. Hazeldfne v. McVev. 67 N. J. Eq. 275,

R3 A. 165. Questions of title arising after
I fureolosure must be settled by a judge and
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tion.''' Where the trustee in a mortgage refuses, after proper request, to bring a suit

to foreclose, such suit may be brought by a beneficiary,^* but not otherwise. ''^ In
some states foreclosure may be had by statutory action at law.'" In Nebraska the

plaintiff in a foreclosure suit is required to allege and prove, as against the owner
of the equity of redemption, that no proceedings at law have been had for the re-

covery of the debt secured by the mortgage.'^

Jurisdiction.^^—Jurisdiction to foreclose mortgages rests upon general equity

jurisdiction^' or upon statute,'* and a court having jurisdiction of foreclosure pro-

ceedings from neither of these sources is without power to foreclose.'" A Federal

fourt may take jurisdiction of foreclosure proceedings ancillary to other relief, re-

gardless of the citizenship of the parties interested in the foreclosure.'^ A mort-

gage on lands in one state cannot be foreclosed in the courts of another state,''' but

in a proper case the court, when it has jurisdiction of the proper parties, may compel,

satisfaction of the mortgage debt," or order a sale" or conveyance of the land.*"

jury In a court of law. Id. A tax title,

claimed to be adverse and paramount to the
rights of both mortgagor and mortgagee, is

not a proper subject of adjudication in a
suit to foreclose a mortgage on real estate.
Pearson v. Helvenston [Fla.] 39 So. 695.

27. Hazeldine v. McVey, 67 N. J. Eq. 275
63 A. 165.

as. Allen V. Pierson, 113 App. Div. 586,

100 N. V. S. 451.
20. Way V. Shaver [Cal. App.] 84 P. 283.

Where the mortgage required that the de-
mand to foreclose should be

,
made by the

holders of a majority in amount of the debts
secured a demand by Jiolders of less than a
majority would not support a suit by such
holders. Allen v. Pierson, 113 App. Dlv. 686,

100 N. T. S. 4S1.
SO. White V. Black, 115 Mo. App. 28, 90

S. W. 1153.
31. McDowell V. Markey [Neb.] 108 N. W.

152.
32. See 5 C. L. 1447.
33. Scott V. Hughes, 124 Ga. 1000, 53 S.

E. 453.
34. ' Scott V. Hughes, 124 Ga. 1000, 53 S. B.

453. Under 1 S. & C. Ann. Stat. 1200. city

courts have jurisdiction of foreclosure suits
where the mortgaged property is situated
within the city limits. Spitznagle v. Cob-
leis-h, 120 111. App. 191.

35. City courts. Scott v. Hughes, 124 Ga.
1000, 53 S. B. 453.

36. Where court had acquired jurisdiction

of receivership proceedings, it did not lose

Jurisdiction because other parties interested

in the property and who were citizens of the

same state with those adversely interested

Intervened and asked for foreclosure of a

mortgage on the property. Cole v. Phila-

delphia & E. R. Co., 140 F, 944.

37. Dickson v. Loehr, 126 Wis. 641. 106 N.

W. 793.

38. Where court has jurisdiction of debt-

or's person. Dickson v. I^oehr, 126 Wis.

641, 106 N, W. 793. The mortgagee is not

obliged to go to a foreign state to enforce

a mortgage executed by a resident of his

own state on lands In such foreign state,

but may secure relief in a personal suit

against the mortgagor. Id.

3!> It seems that a- court having the

grantor and the tru.= tee in a de»'l of tniot

before it may foreclose as to land not "-ith-

In the state by ordering the trustee to sell.

Chesapeake Beach R. Co. v. Washington, etc.,

R. Co., 23 App. D. C. 587.
40. Dickson v. Loehr, 126 Wis. 641, 106

N. W.-793.
Notei Strict foreclosure as to land in an-

other state allowed where the court had ju-
risdiction of the parties. House v. Lock-
wood, 40 Hun [N. T.] 532. The English
courts have asserted the right to enforce,
through jurisdiction of the parties, mort-
gages on land beyond the jurisdiction of
such courts. Paget v. Bde, L. R. 18 Eq. 118;
Poller V. Carteret, 2 Vern. 495. In foreclos-
ing a mortgage on a railroad lying partly in
one state and partly in another, a court of
one of such states may decree a sale of the
entire road, and compel a conveyance of the
part of the road beyond its jurisdiction.
Muller V. Daws, 94 U. S. 444, 24 Law. Ed.
207; Mead v. New York, H. & N. R. Co., 45
Conn. 199; McTighe v. Macon Const. Co.,

94 Ga, 306, 21 S. E. 701, 47 Am. St. Rep. 153,

32 L. R. A. 208; Union Trust Co. v. Olmsted,
102 N. Y. 729, 7 N. B. 822; McBlrath v. Pitts-

burg & S. R. Co., 55 Pa. 189. The same rule
has been applied as to a mortgage on a
bridge located partly in Texas and partly in

Mexico, the court compelling the bridge com-
pany to execute a deed to the purchaser
to that part of the bridge lying in Mexico.
International Bridge & Tramway Co. v. Hol-
land Trust Co. [C. C. A.] 81 P. 422. Same
rule has been applied to a mortgage on a
canal lying in two states. Brown v. Chesa-
peake & O. Canal Co., 73 Md. 567. And so

generally, forfeclosure and sale of Isnd lo-

cated in two states may be decreed by a
court' of one of the states and the title

to that portion of the land beyond the court's

iurisdictlon may be perfected bv compelling
a conveyance by the parties holding the title.

Mead v. Brockner. 82 App. Div. 48D, 81 N.

Y. S. 594. But a court of one state cannot
render a decree which will operate directly

upon land beyond its Jurisdiction. King v.

TMscumbiaT etc., R. Co., Fed. Cas. No. 7.808;

Guarantee Trust & S. D. Co. v. Delta & P.

r.and Co. [C. C. A.) 104 F. o: Fnrmers' Loan
& T. Co. V. Postal Tel. Co., 55 Conn. 334,

11 A. 184, 3 Am. St. Rep. 531; Pittsburg &
p;tate Line R. Co. v. Rothschild. 8 Sadler
rpa.] 8.?. 4 A. 385; Baton & H. R. Co. v.

Hunt, 20 Ind. 437; Farmers' Loan & Trust Co.
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The proper venue is the county in which the property is situated,*' but objection to

the venue may be waived by failure to ask for a change of venue.*^

Limitations.*'^—At common law the bar of the debt did not bar foreclosure,**

and this rule still obtains in some jurisdictions,*^ mortgages being subject in such

jurisdictions to statutory limitations separate and distinct from those applicable to

the mortgage debt,*' while in other jurisdictions the right to foreclose is barred

whenever the right of action on the debt is barred.*' As to whether the mortgage

may be barred while the debt still runs,*' there is considerable conflict.*" In

Washington and in Wyoming the mortgagor's absence from the state tolls the stat-

ute so far as he is concerned.^" The tolling of the statute as to the mortgagor on

account of his absence does not extend to subsequent encumbrancers or holders of

the equity of redemption,^' unless the claims of such parties are more stale than the

V. Bankers' & M. Tel. Co., 44 Hun [N. T.]
400; Cook v. Weigley, 68 N. J. Eq. 480, 59
A. 1029; Grey v. Manitoba & N. "W. R. Co.
[1897 P. C] App. Gas. 254, 66 Daw J. P. C.

(N. S.) 66; Strang^e v. Radford, 15 Ont. Rep.
145; Richard v. Boyd, 124 Mich. 396, 83 N. W.
106. The result of the cases seems to be that a
court cannot render a decree of foreclosure
operating- directly upon the land, but that
where it has jurisdiction of the parties it

may effect a foreclosure indirectly by com-
pelling a conveyance by the defendant hold-
ing the title, especially where the land Is

located partly within the court's jurisdic-

tion, but that the power thus to effect a
foreclosure indirectly will not be exercised
except for a good reason, as where a fore-

closure cannot be had in the state where the
land is situated "without undue loss or in-

convenience. See Eaton v. McCall, 86 Me.
346, 29 A. 1103, 41 Am. St. Rep. 561.—Prom
note to Proctor v. Proctor [111.] 69 L. R. A.

673, 682.

41. Rev. St. 1898, § 2928, Code Civ. Proc.

c. 7, § 2928. Snyder v. Pike [Utah] 83 P. 692.

Under Civ. Code Prac. § 62, a suit to enforce
a mortgage Hen against the estate of a de-

cedent may be brought in the county where
the land is situated, provided no suit is pend-
ing, under sections 65, 66, in the county in

which the personal representative qualified,

to settle the decedent's estate. Galloway v.

Craig [Ky.] 92 S. W. 320. See Estates of

Decedents, 7 C. L. 1386.

42. Rev. St. 1898, § 2928. Snyder v. Pike
[Utah] 83 P. 692.

43. See 5 C. L. 1447.

44. Haggart v. Wilczinskl [C. C. A.] 143

P. 22.

45. Code Civ. Proc. § 2039. Philip v.

Stearns [S. D.] 105 N. W. 467; Bruce v. Wan-
zer [S. D.] 105 N. W. 282; Sprague v. Lovett
[S. D.] 106 N. W. 134.

40. Where a mortgage executed Jan. 31,

1SS4, was under seal and contained an ex-
press "warranty to pay the debt, the limita-

tion then in force was ten years from the
accrual of the right to foreclose. Living-
ston V. New England Mortg. Sec. Co. [Ark.J
91 S. W. 752. "Where a consent decree re-

cited that the defendant had an. equity of

redemption but that he should stand abso-
lutely debarred unless he paid a certain sum
to plaintiff within a certain time, there was
a relation of mortgagor and mortgagee be-

tween the parties, and defendant having been
In possession for ten years after the decree.

the plaintiff could not recover the land.
See Code § 152, subsec. 3. Bunn v. Braswell,
139 N. C. 135. 51 S. E. 927; Bunn v. Braswell
[N. C] 55" S. E. 85. A mortgage under seal
comes within the t"wenty year lihiitation
applicable to sealed instruments. Sprague v.

Lovett [S. D.] 106 N. W. 134. A mortgage
with the word "seal" printed after the
mortgagor's name is a sealed instrument
within the statute. Philip v. Stearns [S.
D.] 105 N. "W. 467. The limitation applicable
to actions on specialties or contracts in
writing, and not that applicable to suits to
recover realty, applies to suits to foreclose
mortgages on land. Ingersoll v. Davis
[Wyo.] 82 P. 867.

47. Code Miss. 1892, § 2733. Haggart v.

"Wilczinskl [C. C. A.] 143 F. 22. But the rule
under this statute does not apply when the
mortgagee is in possession. Id. Kurd's St.

1903, c- 83, § 11. Caroway v. Sly, 122 111.

App. 648. Foreclosure of mortgage by deed
absolute barred when debt barred. Id. Rev.
St. 1899, § 4276. Martin v. Teasdale [Mo.
App.] 92 S. "W. 133. This section Is express-
ly limited to mortgages executed after the
passage of the act. Id.; Bumgardner v. Weal-
and, 197 Mo. 433, 95 S. "W. 211. Rev. St. 1899,

§ 4277, providing that no suit shall be main-
tained to foreclose any mortgage theretofore
executed after the expiration of two years
after the passage of the act, applies only
to mortgages securing obligations already
barred at the time of the passage of the act.

Martin v. Teasdale [Mo. App.] 92 S. "W. 133;

Bumgardner v. Wealand, 197 Mo. 433, 95

S. W. 211.

48. Ball's Ann. Codes & St. § 4642, pro-
viding that no realty of a decedent shall be
liable for his debts unless letters testament-
ary or of administration are granted within
six years from decedent's death, does not
deprive a mortgagee in a mortgage executed
by a decedent of his property without due
process of law, the statute not being in-

tended to bar the debt but merely the lien.

Fuhrman v. Power [Wash.] 86 P. 940. Un-
der this statute the mortgage Is barred aft-

,.er the expiration of six years without grant-
ing of letters testamentary or of adminis-
tration, regardless of the general statute of

limitations. Id.

40. See C. L. 1448, note.
.50. Perkins v. Bailey, 38 Wash. 46, 80 P.

177. Rev. St. 1899, § 3463. Ingersoll v.

Davis [Wyo.] 82 P. 867.

51. Perkins v. Bailey, 3S Wash. 46, 80 P.
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mortgage.'" Where the record shows that the suit is barred and the allegation that

mortgagor left the state before the bar attached is denied by the answer, the burden

of proving the mortgagor's absence is upon the complainant/" and where the com-

plainant fails to show the absence of the mortgagor from the state, and the statutory

period has run, the bar will attach as to all the defendants.'* The statute is not

tolled by the death of the mortgagor," whether such death be known to the mort-

gagee or not.'" In California the statute is tolled as against the decedent's repre-

sentatives until their appointment," but not as against the mortgagor's grantee."

No presentation to the estate of a decedent being necessary where no deficiency

jiidgment is sought against the estate,'" the limitation as to actions on rejected claims

against estates of decedents does not apply.""

Where there has been a valid extension the statute begins to run from the ex-

piration of the extension."^ Where the mortgage gives the creditor the right to

foreclose as to both principal and interest upon default as to the latter, such default

does not ipso facto mature the debt so as to sta^t the statute to running."" Interest

coupons are not barred where the note is still in force, though the statutory period

has elapsed since default as to .the interest."" Additional time is sometimes given

in which to renew the suit after nonsuit or dismissal."*

Limitations must be specially pleaded."'

Where the mortgagee takes possession as purchaser at a void foreclosure sale.

177. Mortgagor's grantee. California Title
Ins. & Trust Co. v. Muller [C'al. App.] 84
P. 453.

52. Where the holder of the mortgagor's
note, though charged with notice of the
mortgage and having knowledge of the mort-
gagor's absence, delayed sruing until the ex-
piration of the statutory period as to the
mortgage debt and then sued out an attach-
ment in which the mortgagee promptly in-

tervened, It was held that, though the at-

tachment lien was not acquired until after

the execution of the mortgage, the note
sued on, however, being older than the mort-
gage, the statute was tolled as to plaintiff's

note as well as to the mortgage, and hence
the mortgage lien was superior to that of

the attachment. Perkins v. Bailey, 38 Wash.
46, 80 P. 177.

53. Ingersoll v. Davis [Wyo.] 82 P. 867.

Evidence that the mortgagee was at a cer-
tain date working for the "Denver Tramway
Company," and that he and his wife lived
near "South Broadway, by the car shops,"
without any evidence as to the city, county,
or state, "was insufficient. Id.

54. Ingersoll v. Davis [Wyo.] 82 P. 867.

Quere whether, if the absence of the mort-
gagor had been shown, the statute would
have been tolled as to other defendants. Id.

55. Fuhrman v. Power [Wash.] 86 P. 940.

5C. Statute makes no provision for exten-

sion in case mortgagor's death Is unknown
to mortgagee. Fuhrman v. Power [Wash.]
86 P. 940.

57. Code Civ. Proc. § 353. California Title

Ins. & Trust Co. v. Muller [C'al. App.] 84 P.

•453. Under Code Civ. Proo. § 353, where the

mortgagor dies before the accrual of the

cause of action, the statute does not begin

to run until the appointment or qualification

of his personal representative. Heeser v.

Taylor, 1 Cal. App. 619, 82 P. 977.

58. California Title Ins. & Trust Co. v.

Muller [Cal. App.] 84 P. 453. A provision
in the deed that it is subject to the mortgage
will not affect the running of the statute
in the grantee's favor. Id. A finding that
the grantee's deed was recorded more than
five years before the Institution of the suit
to foreclose was a sufficient finding that the
mortgagee had such notice of the deed as
would set the statute to running In favor
of the grantor. > Id. As to the mortgagee's
remedy when the mortgagor conveys away
the property and then dies so shortly before
the bar of the statute that no admin-
istration can be secured before the bar has
attached. See post § 6B, New Parties and
Intervention.

59. See ante § 1, Presentation to Debtor's
Estate.

60. Fox V. Bernard [Nov.] 85 P. 351.
61. Iowa Loan & Trust Co. v. McMurray,

129 Idwa 65, 105 N. W. 361. Where the time
is extended before maturity, the case does
not' fall within Code § 3456, providing that
a debt once' barred may be revived only by-
an admission in writing signed by the par-
ty to be charged. Id. When an additional
loan is made upon the same security, and
the time for redemption is extended, the
statute begins to run from the expiration of
the extension. Fox v. B.ernard [Nev.] So
P. 351.

62. First Nat. Bank v. Park [Colo.] 86 P.

106. A mere prayer for the higher rate of
interest provided for in the event of the
exercise of the right to declare a default
upon nonpayment of interest was not alone
sufficient to show that complainant had in

fact asserted such right. Id.

63. First Nat. Bank v. Park [Colo.] 86 P.

106.
64. The issuance and service of summons

is tantamount to the commencement of a
new suit, and under Kirby's Dig. § 5083,

prevents limitations from attaching where it
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he becomes, in effect, a mortgagee in possession as to whom the statute does not

rim."'' So, where the mortgagee acquires the absolute title and takes possession of

the property, a suit by him to remove the lien of an attachment junior to the mort-

gage lien is not subject to the limitation applicable to foreclosure of mortgages."^

Abatement.^^—A former suit to set aside' a mortgage is no defense to a suit to

foreclose the mortgage,"' and whether the foreclosure suit will be stayed pending a

decision in the other suit rests in the sound discretion of the court in which the fore-

closure suit is brought.'"' A suit by a guardian to foreclose a mortgage for the bene-

fit of his infant ward does not abate upon the coming of age of the ward and his

substitution as plaintiff.''^

Leave to sueJ"^

Discontimiance.''^

(§6) B. Parties and process. Parties plaintiff.''*—The mortgagee I's a

proper but not an indispensable party to a suit by his assignee to foreclose."' There

is a direct conflict as to whether the beneficiary is a necessary party to a suit to fore-

elose where he is not a party to the mortgage.'''

Parties defendarit.''''—^The mortgagor is a necessary party defendant/* unless he

has conveyed away all his interests in the property,^" but even in the latter case he

is a necessary party in order to obtain a personal judgment against him,*° or to bar

his equity of redemption,*^ or to foreclose any other rights he may have in regard to

the property.** Where he has conveyed away only a portion of the property or a

part interest therein he is a necessary party.*' The mortgagor's grantee or assignee

is not a necessary party,** unless a foreclosure of the grantee's interests is desired.*"

. is done within a year after a nonsuit or dis-

missal. Livlng-ston v. New England Mortg.
Sec. Co. [Ark.] 91 S. W. 752.

65. Livingston v. New England Mortg.
Sec. Co. [Ark.] 91 S. W. Y52.

66. Sawyer v. Vermont Loan & Trust Co..

41 Wash. 524, 84 P. 8. See post § 7, subd.

Rights under Invalid Foreclosure.
67. Katz V. Ohenchain [Or.] 85 P. 617.

68. See 5 C. !>. 1450.

69. Curlette v. Olds, 110 App. DIv. 596, 97

N. Y. S. 144.

70. The state court will not stay a fore-

closure suit pending a decision of a suit in

a Federal court to set aside the mortgage
for usury where it appears that the Federal
suit is brought merely for delay. Curlette

V. Olds,' 110 App. Div. 596. 97 N. T. S. 144.

71. And the guardian was discharged, and
revivor was neither necessary nor proper.

Shattuck V. Wolf, 72 Kan. 366. 83 P. 1093.

73, 73, 74. See 5 C. L. 1450.

75!. Anderson v. Messinger [C. C. A.] 146

F. 929.

76. In Nebraska a mortgage made to a
trustee may be foreclosed by him without
joining the beneficiary as a plaintiff. Taln-
ter V. Abrams [Neb.] 107 N. W. 225. Where
the beneficiary is made a coplalntift with the
trustee in a foreclosure action and dies while
the suit is pending. Irregularity or error In

reviving the suit In the name of his admln-
strators is without prejudice to further pro-

ceedings In the case, as he was not a neces-

sary party plaintiff. Id.

In Wcw Jersipy the beneficiaries are"neces-

sary parties to a bill to foreclose a mort-
gage executed to a trustee where such bene-

ficiaries are known and are not so numeroTis

as to make it impossible or highly inconven-

ient to make them parties. Butler v. Farry,
68 N. J. Bq. 760, 63 A. ?40. This rule ap-
plies with special force where the mortgage
is by deed absolute. The cestuls que trust-
ent are entitled to be heard upon the ques-
tion as to whether the deed was really In-
tended Hs a mortgage. Id.
In Federal eoiirtsi Where the lender pro-

cured execution of mortgage note and the
mortgage to a third party, the lender was
not a necessary party to a suit to foreclose
by the nominal mortgagee, Waterbury v.

McKInnon [C. C. A.] 146 F. 737.
77. See 5 C. L. 1451.
78. Party who executed the deed of trust

sought to be foreclosed and the note secured
thereby. Black v. Thompson, 120 111. App.
424.

79. California Title Ins. & Trust Co. v.

Muller [Cal. App.] 84 P. 453; Bernard v.

Shemwell. 139 N, C. 446, 52 S. E. 64: Aetna
I.ife Ins. Co. v. Stryker [Ind. App.] 78 N. E.
245.

80. 81. Aetna Life Ins. Co. v. Stryker,.
[Ind. App.l 78 N. B. 245.

82. Aetna Life Ins. Co. v. Stryker [Ind.

App.] 78 N. E. 245. Where the mortgagor
claimed that the deed executed by him con-
veying away the property was procured by
fraud and was void, and the mortgagee had
notice of such claim but nevertheless tailed

to make the mortgagor a party to the suit

to foreclose, the latter's claims were not
barred by the foreclosure decree. Id.

S3. Philip v. Stearns [S. D.] 105 N. W.
467.

84. Philip v. Stearns fS. D.] 105 N. W. 467;

Livingston v. New England Mortg. Sec. Co.

[Ark.] 91 S. W. 752. Assignee in bankrupt-
cy. Spitznagle v. Cobleigh, 120 111. App. 191.
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The mortgagor's wife is a necessary party." His heirs are also necessary parties in

order to foreclose their rights,*' unless it is otherwise provided by statute.** Lienors

are parties,*' and where it is sought to foreclose their rights, they are necessary par-

ties.°° The administrator of a deceased mortgagor is a proper party.*^ The as-

signor of a mortgage may he a proper party to a suit by the assignee. "'^

Where a party is required to redeem only his own interest in the property,"* he

cannot object that other interested parties are not parties to the suit."* Appearance

and answer to the merits waives objection for misjoinder."* The cause cannot be

heard on the motion of one defendant when other defendants have not been served.'*

An order sustaining a demurrer for want of a party is not appealable where there is

no order directing the party to be brought in or dismissing the case."'

New parties and intervention.^^—In a proper case new parties may be brought

in by supplemental pleadings'" and process.^ An order bringing in new parties is

83. Spltznagle v. Cobleigh, 120 III. App.
191; Burns v. Hiatt [C'al.J 87 P. 196; Sawyer
V. Vermont Loan & Trust Co., 41 Wash. 524,

84 P. 8; Fagan v. Hook [Iowa] 105 N. W.
1E5; Philip v. Stearns [S. D.] 105 N. W. 467;
Gillett V. Romig [Okl.] 87 P. 325. Failure
to make the grantee a party does not extin-
gui.sh the mortgage lien, and though the
debt may be barred the purchaser cannot,
without paying the mortgage debt, have his
title quieted as against the mortgagee, or
recover the property from the mortgagee
in possession as purchaser at the mortgage
sale. Burns v. Hlatt [Cal.l 87 P. 196. See
ante this section, subd. Limitations; post §

7, Rights Acquired under Invalid Foreclos-
ure.

8B. Even during her husband's life, her
Inchoate right of dower giving her an in-

terest to protect. MacKenna v. Fidelity
Trust Co., 184 N. T. 411, 77 N. B. 721, afg.

98 App. Div. 480, 90 N. T. S. 493.

Purrlinse-money mortgage: The wife of the
mortgagor is not a necessary party to a suit

to foreclose a purchase-money mortgage to

which she Is not a party, since she has no
dower in land purchased by husband as
against the lien of the purchase-money mort-
gage. Harrow V. Grogan, 219 111. 228, 76

N. E. 350.

87. Niinnally V. Robinson, 99 N. T. S. 594.

88. Under Wilson's Rev. & Ann. St. 1903.

§ 1691, the heir of an intestate is not a nec-
essary party to a suit to foreclose a mort-
gage, and Is concluded by a decree of fore-

closure and sale against the administrator
of such intestate. McCTung v. Cullison, 15

Okl. 4<I2. 82 P. 499. The heirs at law of an
intestHte mortgagor were not necessary par-

ties to a foreclosure proceeding in equity

against the administrator of such mortga-
gor prior to June 13, 1892. when the Revised
Statutes of Florida took effect; and when a

decree pro confesso had been entered and a

master's report had been filed in such a case

prior to said 13th day of June. 1892, the final

decree of foreclosure rendered therein

against such administrator subsequently to

said last mentioned date- was f'llly binding

upon the heirs at law, though they were not

Indfvidiinlly named as parties to such decree.

McGregor v. Kellum [Pla.l 39 So. 697.

8!). If there be prior liens by mortga.^e.

deed of trust, judgment, and claims under

the mechanic's lien statutes, on the property

sought to be subjected to a mechanic's lien,

it Is not error of which the debtor can com-
plain, if at all, to make the holders of all

such liens parties, convene them before a
commissioner, adjudicate them, and decree a
sale of the property to satisfy them, al-
though no controversy as to the amounts or
priorities of any of them is alleged. Grant
V. Cumberland Valley Cement Co., 68 W. Va.
162,52 8. E. 36. Judgment creditors of the mort-
gagor are proper parties defendant for the
purpose of foreclosing their right of redemp-
tion. Gouwens v. Gouwens [1111 78 N. E.
597. The rule under chancery rule 108 that
in suits to foreclose mortgages subsequent
incumbrancers are proper parties and may
be brought in by a general allegation that
they are subsequent incumbrancers and claim
some Interest cannot be extended to other
cases nor to other parties claiming other
rights. Merritt v. Alabama Pyrites Co.
[Ala.] 39 So. 555.

00. Junior lienors whose liens are of rec-
ord must be made parties in order to fore-
close their rights. Code Civ. Proc. § 726.
Wemple v, Tosemite Gold Min, Co. [Cal.

App.] 87 P. 280. Junior mortgagee whose
mortgage is of record at time of foreclosure
proceedings not affected by the decree unless
he is made a party. Id. See post § 11, Re-
demption.

01. Black V. Thompson, 120 111. App. 424.

03. Under Code Civ. Proc. § 1627, subd, 1,

providing that any person liable to plaintiff

for the payment of the debt may be made a
party defendant to an action to foreclose the
mortgage, an assignor of a mortgage who-
guarantees its collection may be made a par-
ty. Robert v, Kirtansky, 97 N. T. S. 913.

03. Code Civ. Proc. § 64 6.

04. Philip V. Stearns [S. D.l 105 N. W. 467.

O."?. Black V. Thompson, 120 HI. App. 424,

00. Macfarlane v. Hills [Fla.l 39 So. 994.

See post this section, subsec. C, subd. Trial

and Hearing.
07. In such case complainant should de-

cline to make the additional party and allow
the action to be dismissed, or should make
the party and save the point on an anpeal
from the final judgment. Bernard v. Shem-
well, 139 N. C. 446. 52 S. B. 64.

05. .See 5 C. L. 1451.

00. Where the mortgagor conveys away
the property and then dies so shortly before
the expiration of the statutory limitation
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generally discretionary.^ New parties may be brought in by way of substitution.'

The court may allow an amendment changing the capacity in which complainant

sues.*

Persons having no interest in the property cannot intervene," nor can a stranger

claiming title to the mortgaged land intervene and have his claim thus adjudicated.'

The process.''—By virtue of statutory provisions service by publication is suffi-

cient in certain cases.^ The publication must be within the time specified by the

statute." On a collateral attack based on the insufficiency of the affidavit upon which

published service was based, the question for consideration is not whether the court

erred in granting the order of publication but whether the affidavit contains matter

which, in contemplation of the statute, warranted the judge in granting the order. ^^

The affidavit upon which the publication is based must allege facts and not mere
conclusions.^^ Service by publication may be had on nonresident minors.^^

(§6) C. Pleading, trial, and evidence. Bill, complaint, or petition.^^—The
bill must allege the execution of the mortgage^* and of the obligation secured there-

by^^ and the indebtedness of defendant to complain ant ;^° but failure to allege a

definite and certain amount as due merely renders the complaint uncertain and am-
biguous,^' and objection on account of such a defect is waived by failure to^raise

it in proper manner.^* The bill must show the complainant's ownership of the

that no administration can be secured before
the bar of the statute attaches, the mortga-
gee may sue the grantee alone, and then
after an administrator has been appointed
may bring him in by amendment or supple-
mental proceedings, and thus prevent his
right to a deficiency judgment from being
cut off by Code Civ. Proc. 1 726, providing
that foreclosure shall be the sole remedy up-
on a debt secured by a mortgage. California
Title Ins. Trust Co. v. Muller [Cal. App.] 84

P. 453.
1. The validity of published service

against a nonresident defendant based upon
the original summons is not affected by the
issue of a supplemental summons bringing in

the tenants of the premises, as where, at
the tiine of the publication o? the summons
against a nonresident assignee of a third
mortgage, a supplemental summons had been
ordered against the tenants, but the publi-
cation was based on the original summons.
Mishkind-Feinberg Realty Co. v. Sldorsky,
111 App. Div. 578, 98 N. T. S. 496.

2. Code § 27'3. Bernard v. Shemwell, 139
N. C. 446, 52 S. E. 64.

3. In case of a transfer of real estate dur-
ing the pendency of the litigation, the action
may be continued in the name of the original
party, or the court may allow the person to
Tvhom the transfer is made to be substituted
in the action. Code Civ. Proc. p. 768. § 40.

Gillett V. Romig [Okl.] 87 , P. 325. "Wards, on
coming of age. substituted as parties plain-
tiff In place of guardian. Shattuck v. Wolf,
72 Kan. 366, 83 P. 1093. The proceedings for
."substitution wore properly instituted by mo-
tion, and the court had jurisdiction to hear
and determine, without further pleadings,
and without a jury, the facts presented by
the motion. Id. By voluntarily submitting
to triar before court, guardian waived ob-
jection to form of proceeding and was con-
cluded by the result, except for trial of er-

rors reviewable as in other civil cases. Id.

4. Change from Individual capacity to

that of executor. Leahy v. Haworth [C. C.
A.] 141 F. 850.

5. Patrons of a public service corporation
have no interest as such in the corporate
property and hence cannot intervene in pro-
ceedings to foreclose a mortgage on such
property. Wightman v. Evanston Taryan
Co., 118 111. App. 379. The interest which en-
titles a person to intervene- must be of such
a direct and immediate character that the
intervener will either gain or lose by the di-
rect legal operation of the judgment or de-
cree. Id.

6. He must bring a separate suit. Smith
V. Redmond [lowaj 108 N. W. 461.

7. See 5 C. L. 1451.
8. Where a city court has jurisdiction to

foreclose a mortgage, service by publication
will be sufficient, though personal service
within the city limits is necessary in strictly
personal actions. Spitznagle v. Cobleigh, 120
111. App. 191.

9. Publication made after the expiration
of ninety days after the complaint is filed
will not support a decree of foreclosure.
Puhrman v. Power tWash.] 86' P. 940.

10. Cohen v. Portland Lodge No. 142, 144
F. 266. Under Hill's Ann. Laws Or. § 56,
when the affidavit tends to prove the facts
which, under the statute, authorize an order
of publication, and the court adjudges it

sufficient, such adjudication is conclusive in
a collateral proceeding. Id.

11. Cohen v. Portland Lodge No. 142, 144
F. 266.

12. Publication under Hill's Ann. Laws,
Dr., § 56, Is the same as to nonresident
minors as in other cases. Cohen v. Portland
Lodge No. 142, 144 F. 266.

13. See 5 C. L. 1452.

14. Clokey v. Loan & Homestead Ass'n,
120 111. App. 214.

15. Bond. Clokey v. Loan & Homestead
Vss'n, 120 111. App. 214.

16. Madden v. Lubke, 119 111. App. 339.
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obligation secured by the "mortgage." In a suit by the beneficiary of a trust deed,

the declaration must allege demand upon the trustee to sue and his refusal to do so,^"

and that the defendant had notice or knowledge of complainant's claim/^ but ab-

sence of such allegations may be cured by the answer.^'' In a suit against the mort-

gagee's grantee the complainant need not negative the possibility of the defendant's

having a paramount- title through some independent source."'

An amendment must not change the cause of action."*

Demurrer, plea, or answer.^^—An appe^il from an order oveiialing a demurrer

does not ipso facto prevent the trial court from proceeding with the trial.""

Allegations of payment must be definite."^ Under a general plea of payment

a discharge of the obligation in money,"^ or, by consent of parties, its equivalent,^*

may be shown, but proof of a gift of the amount of the debt by the creditor to the

debtor is inadmissihle.'" Failure of consideration should be directly and positively

averred in order to impose the burden of proof upon the complainant.'^ An answer

setting up want of consideration is sustained by proof of an invalid consideration.'"

The existence and validity of liens claimed by parties defendant may be determined

upon their answer." '

In the absence of statutory requirement the plea or answer need not be veri-

fied.'*

'Cross bills and supplemental hills.^^—^Defendants claiming liens on the prop-

erty need not file a dross bill in order to have the existence and validity of their

liens determined.'"

Trial and hearing.^''—Foreclosure suits in equity are controlled by the same
rules of practice and procedure applicable in general to suits in equity." The cause

cannot be heard on motion of one defendant when other defendants have not been

served," or where the cause is not at issue as to other defendants served,*" nor in

such case can the cause be referred to a master.*^ Where the action is at law, it

should be tried as such.*"

17. San Gabriel Valley Bank v. Lake
View Town Co. [Cal. App.] 86 P. 727.

18. Should be raised by special demurrer.
San Gabriel Valley Bank v. Lake View Town
Co. [Cal. App.] 86 P. 727.

10. Madden v. Lubke, 119 III. App. 339.

20, 21. Way V. Shaver [Cal. App.] 84 P.
283.

22. Answer admitting knowledge of claim,
denying its validity, and alleging payment.
"Way V. Shaver [Cal. App.] 84 P. 283.

23. Rohrhof v. Schmidt, 218 111. 585, 75 N.
E. 1062.

24. Amendment abandoning claim of pay-
ment and setting up estoppel to assert val-
idity of mortgage was not a change of cause
of action. Deering v. Shreyer, 110 App. Div.
200, 97 N. T. S. 14.

23. See 5 C. L. 1452.
26. Montgomery v. King, 125 Ga. 388, 54

S. E. 135. See Appeal and Review, 7 C. L.
128.

27. A general allegation in an answer that
the mortgagor has paid $50 or $60, for which
no credit has been given, and that she is un-
able to give the sum or date of each payment,
without alleging to whom, or when, or where
such payments were made. is. demurrable.
Montgomery v. King, 125 Ga. 388, 54 S. E.
135.

88, 20, 30. "White v. Black, 115 Mo. App.
28. 90 S. W. 1153.

31. Mayo V. Hughes [Fla.] 40 So. 499.

32. Money advanced to mortgagor under
contract void under liquor laws. Die"rkes v.
"Wideman [Mich.] 12 Det. Leg. N. 921, 106 N.
"W. 735.

33. Gouwens V. Gouwens [111.] 78 N. E.
597.

34. Prac. Act I 33, requiring the plea in
an "action" to be verified as a condition to
the right to deny the execution of a written"
instrument, does not apply to suits in equity
to foreclose mortgages. Clokey v. Loan &
Homestead Ass'n, 120 III. App. 214.

35. See o C. L. 1452.
36. Gouwens v. Gouwens [111.] 78 N. E.

597. As to necessity for cross bill, see Equi-
ty, 5 C. L. 1144, and note on p. 1166. See,
also. Equity, 7 C. L. 1323.

37. See 5 C. L. 1453.
See Equity. 7 C. L. 1323.

Macfarlane v. Hills [Fla.] 39 So.

38.

39, 46.

994.
41 Macfarlane v. Hills [Fla.] 39 So. 994.

Rules 85 and 86 of the circuit court in suits
in equity do not control the procedure in a
case where the Tssues are not made up as to
all the defendants who are alleged to be in-
terested in the n-atters which are litigated.
Id.

42. Action to foreclose under the statute
is an action at law, and hence instructions
should be given, though the case is tried by
the court without a jury. "White v. Black,
115 Mo. App. 28, 90 S. W. 1153.



1696 POEBCLOSUEB OF MORTGAGES ON LAND § 60. r Cur. Law.

Evidenc^e.*^—In the absence of denial the mortgage may prove itself and the

debt secured;** but where there ,is a denial, the execution of the mortgage*" and

the mortgage debt must both be proved.** Possession of the mortgage and the note

secured thereby is prima facie evidence of ownership.*^ The burden of proof as to

the consideration may be cast upon the complainant by the answer,*' but the burden

is shifted where the mortgage notes import a consideration upon their face.*' The
burden of proof as to payment is upon the defendant."* Credits endorsed on a mort-

gage bond may be shown to be erroneou^."^ The finding of the trial court as to the

amount due will not be disturbed when sustained by the evidence."^ As against the

mortgagor and his privies, no proof of the mortgagor's title is necessary,"' but as

against a defendant who claims an adverse title to that of the mortgagor, this rule

does not apply and complainant must prove the mortgagor's title.'* Where, however,

the title of the mortgagor is proved, a party relying on a paramount title must
prove it."" In a suit to foreclose a mortgage by deed absolute in which the mort-

43. See 5 C. L. 1453.
44. Where the defendant does not deny

the execution of the mortgage nor seek in

any way to impeach it, and the mortgage re-
cites the debt to secure which it purports to

have been executed, a judgment for the debt
and a decree for foreclosure may he predicat-
ed upon the mortgage alone. Gray v. Ben-
nett [Iowa] 105 N. W. 377. When the mort-
gage has been aclcnowledged as required by
law it may be introduced in evidence without
further proof. Id. Where the abstract of
the record fails to show that the mortgage
was duly acltnowleflged. the appellate court
need not and usually will not search the
record in order to learn the facts in regard
thereto. Id.

45. Clokey v. Loan & Homestead Ass'n.
120 111. App. 214.

46. The answer need not be veriflpd.

Clokey V. Loan & Homestead Ass'n, 120 111.

App. 214. Prac. Act § 33, providing that the
execution of any writing shall not be denied
in any "action" thereon, unless the plea con-
taining such denial is verilied, applies only
to actions at law and not to foreclosure suits
in equitv. Id,

47. Gilman v.. Grossman fNeh.l lOR N. W.
769. Possession of mortgage note endorsed
in blank snfRcient evidence of ownership
thereof. Adams v. Connelly. IIR 111. Ann. 441.

4$. An an«=v^er to a foreclosure, setting up
a partial failure of consideration, casts the
burd-^n of proof upon the complainant. Otis
V. MoCaskill [Fla.1 41 So. 45S. A failure of
consideration shoiild be directly, positivelv,
and unenuivocally averred in order to impose
the burden of proof on the complainant
Mavo V. KupThes fPla.l 40 So. 499.

Snffirioney of evidence: Defense of
failure of consideration not sustained. Mivo
V. Hughes rFla.l 40 So. 499. Evidence hold
to show that the consideration of the mort-
ga.ero TPRR advanced by the mortgagee as re-
citrd bv the mortp-age. and not by a partner-
ship commsed of the mortgagor and mort-
gagee. Hnbbard v. Mulligan rrnio i .<!'> p.

783. E"1r|pnfp held not to show that mort-
gaa-pp had rptained part of thp rpr^itPd on

-

sidprntion to pav off a prior mortgage. Par-
ton V. Eminpncp ndg. /i T/Oan Ass'n fKi'.l
9?, S. W. 9. Finding of trial court that tho
note sprurpd bv the mortq-ne-p ^^-nq givnn
without consideration held not sustained by

the evidence. Winston v. Armstrong [Neb.l
104 N. W. 941.

^9. Chambers v. Powell [Ala.l 39 So, 919.
50. Smith v. Allmon [S. C.] 54 S. E. 1014;

Telford v. Howell. 220 111. 52. 77 N. E. S2.

.Siimciency of e\'idoiiee: 'Evidence held in-
sufficient to show payment. Smith v. All-
mon [S. C] 54 S. E. 1014; Becker v. Bluemet
[Wis.] 109 N. W. 534. A discharge and sat-
isfaction of a mortgage executed by a col-
lecting agent in consideration of another
mortgage on the same land executed by the
first mortgagor's grantee was ineffectual to
give the assignee of the second mortgage
any superior right to those of the assignee
of the first mortgage, both parties being rep-
resented by the same agent and neither of
the assignments having been recorded.
Becker v. Bluemel [Wis.] 109 N. W. 5S4. In
suit to enjoin foreclosure on grovmd of pay-
ment and cross bill praying foreclosure, find-
ing of balance due and decree of foreclosure
sustained. Ladd v. Lookout Distilling Co.
[Ala.] 40 So. 610. Defense of settlement of
mortgage debt held not sustained. Taylor
V. Industrial Mut. Deposit Co.'s Receiver
[Ky.l 96 S. W. 462. Decree overruling plea
of payment held justified by the evidence.
Telford v. Howell, 220 111. 52. 77 N. E. 82.

r,l. Smith V. Allmon [S. C] 54 S. E. 1014.
53. The method of computing the amount

due. and the finding of the trial court as to
such amount on foreclosure of a building
and loan association mortgage, sustained.
Oskaloosa Nat. Bldg., Loan & Investment
Ass'n V. Bailey. 129 Iowa. 2,'!7, 105 N. W. 417.

.53. Gilman v. Grossman [Neb.] 106 N. W.
769. When the bill alleged the existence of
the mortgage debt, the execution of a deed

j
of trust conveying the fee simple in tiie prop-
erty to secure the debt, and tlie suhsenuent
vpstin.g by mesne conveyance of the mortga-
gor's Interpst in the property in the defend-
ant, and thp trust deed, duly acknowledged,
and cnrive\'ing thp fee simple In trust +n se-
cure the del^t was introduced in evidence^
and proof pf default was made, and the de-
fendant's ansTver adrnitted that he owned th&
pro^prtv when the bill was filed and was oc-
piipvipo- tl-e 'same, and did not set un any
raramniint inrit)r.o,if)".it title, ti^e comr'l''i''a nt
I'-as pntitlpd to fnrpnlosurp without any fur-
thpr rronf thnt ti^p n^nrt -^-^g-nr had the right
to convey the property in trust or that de-
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gagor's wife joined, it is incumbent upon the complainant to show that the amount

secured by the deed was made known to the wife.^" Where a judgment lienor asserts

and relies upon the mortgagee's actual knowledge of the judgment at the time of the

execution of the mortgage, the lienor has the burden of proving such knowledge."

In some states complainant must show that no proceedings at law have been had

upon the mortgage debt.''^

Declarations of the mortgagor in his own interest are inadmissible,^" but declara-

tions against his interest are admissible."" Testimony of interested persons with

reference to transactions with deceased persons whose estates are involved is incompe-

tent.''^ Upon proof of loss or destruction of the mortgage, a certified copy is ad-

missible."^ Such copies are also admissible under statutory provisions.'^ As a

general rule the recital as to the consideration is only prima facie evidence, and may

be rebutted by parol,"* but the rule is not without exception. "^ Where the proceed-

ing is in equity, witnesses cannot be examined in open court unless there is statu-

tory provision for such procedure."" A variance between the mortgage and the note

secured thereby does not necessarily render the mortgage inadmissible. Objection

for such a variance must be definite and specific."

(§ 6) D. Decree or judgment.^^—^All the equities growing out of the whole

transaction should be adjusted by the decree,"" and the priorities of liens and claims

fenaant did not hold under an Independent
paramount title. Rohrhof v. Schmidt, 218
in. 585, 75 N. E. 1062.

54. Oilman v. Grossman [Neb.] 106 N. W.
769.

55. Rohrhof v. Schmidt, 218 111. 585, 76 N.
E. 1062. When complainant alleges title in
third party and that such party holds sub-
ject to the mortg^age, such party, if he re-
lies on a paramount title, must allege and
prove it. Id.

56. The wife's Inchoate right of dower Is
liable to the lien of the deed only to the
extent to which the amount secured by the
deed was made known to her. Butler v.
Farry, 68 N. J. Eq. 760. 63 A. 240.

57. Boyd V. Boyd, 128 Iowa, 699, 104 N. W.
798.

58. The rule requiring evidence In sup-
port of the allegation, in a petition for the
foreclosure of a mortgage, that no proceed-
ings at law have been had, etc.. Is available
to an attaching creditor resisting the fore-
closure and plaintiff's claim of priority^
Fryer v. Fryer [Neb.] 103 N. W. 712. See
ante § 1, The Remedies; post § 10, Personal
Liability and Judgment tor Deficiency.

59. Telford v. Howell, 220 111. 52, 77 N. E.
82.

60. In suit to foreclose second mort-
gage, evidence that owner of the property,
w^ho had acquired the first mortgage, had
declared to bank that complainant's mort-
gage was the only encumbrance on the
premises was admissible upon the question
of merger of the first mortgage in the legal
title. Townsend v. Provident Realty Co.,
110 App. Div. 226, 95 N. Y. S. 1091.

61. Ryan v. Shaneyfelt [Ala.] 40 So. 223.
When mortgagee is dead the defendant can-
not testify as to payments made during
decedent's life. Telford v. Howell, 220 111.

62, 77 N. B. 82.

62. Ryan v. Shaneyfelt [Ala.] 40 So. 223.
63. Provision making duly acknowledged

and recorded instruments provable by cer-
tified copy. Bruce v. Wanzer [S. D.] 105 N.

|
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W. 282. W.hen such a copy Is Introduced and
the mortgagor testifies that he executed the
mortgage and the

,
note described therein,

this is sufficient In the absence of conflicting
evidence to prove the note and the mortgage.
Id. The admission of the original mortgage
and note after admission of certified copy of
mortgage Is within the sound discretion ot
the court. Id. £'

64. Barton v. Bminenos Bldg. & Loan
Ass'n £Ky.] 93 S. W. 9. In suit to enjoin
foreclosure on ground of payment and ,cjoss
bill setting up real consideration and pray-
ing foreclosure. Ladd v. Lookout iDlsUUlng
Co. [Ala.] 40 So. 610.

65. In a suit by a grantor to recover land
conveyed to secure a debt, an unambiguous
receipt executed by the grantee showing the
consideration for the conveyance cannot be
varied by parol. Blake v. Lowry [Tex. Civ.
App.J 16 Tex. Ct. Rep. 728, 93 S. W. 521.

«6. Comp. Laws 1897, S 491, providing for
the examination of the complainant or his
solicitor in open court as to payments to be
credited to defendant, refers to cases against
absent, concealed, or nonresident defendants,
and not to mortgage foreclosure proceed-
ings against residents. Hooek v. Sloman
[Mich.] 13 Det. Leg. N. 390, 108 N. W. 447.

67. Objection to admission of mortgage In
evidence on ground that it was "immaterial,
irrelevant and Incompetent because It does
not describe the note described In tbe com-
plaint," was not as definite as it should have
been. Adams v. Connelly, 118 111. App. 441.
Variance between the mortgage and the note
purporting to be secured thereby in that the
former was signed by the mortgagor and
his wife and described the note as being
signed by the "mortgagors," whpreas the
note was signed by the mortgagor alone, did
not render the mortgage Inadmissible in evi-
dence where the note was otherwise suffi-
ciently described so as to Identify it. Id

68. See 5 C. L. 1453.
69. Where the mortgagee, at the time of

the execution of the mortgage, held the title
to certain land as security for a debt which
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should be determined/" and damages for waste may be allowed.'^ The decree must
be supported by the bill/^ but foreclosure may be granted though not specifically

prayed for.'' Agreements between the parties may be carried out by the decree.^*

A corporation's president has no authority as such to consent to a foreclosure decree

against the corporation when the effect would be to deprive the corporation of its

property.'^ The decree upon foreclosure of a junior mortgage should be for a sale

subject to the prior mortgaged"

(§ 6) E. Sale.''''—Where several pieces of property subject to a single mort^

gage lien are conveyed to different persons, the several parcels are liable for the lien

in the inverse order of their alienation/' but this rule does not apply where the sev-

eral parcels are owned by different grantors/" nor is it of universal application even

where the same grantor owns all the parcels, the question as to which parcels shall

be sold first being dependent upon the intention of the parties at the time of the

conveyance.'" So also, when several mortgages do not cover the same land, a sep-

arate sale must be made under each mortgage.'*^ And in any case, when the land

is susceptible to subdivision into separate tracts, it should not be sold in bulk with-

out being ofl'ered for sale in separate tracts,'^ but the rule is not an arbitrary one

but is enforced when necessary to protect the rights of the debtor, and to insure the

best prices that can be obtained for the property.*' The ruling of the trial court in

was Included in the amount covered by the
mortgage, it was proper to provide for the
reconveyance of such land to the mortgagor
In foreclosure at the instance of the mort-
gagee's assignee, who had succeeded to the
title of such land, upon the satisfaction of

the total debt covered by the mortgage.
ICeely v. Gregg [Mont.] 83 P. 222.

70. Graham v. Smart, 42 Wash. 205, 84 P.

844. The rule that an adverse claim prior to

the execution of the mortgage cannot be liti-

gated in a suit to foreclose the mortgage
will not be extended to a case where the

question of priority depends upon the char-
acter of the property as whether it is com-
munity property or not. So when the mort-
gage was executed by a husband and wife,

the court could determine whether the prop-
erty was community property or not and
thus determine whether or not fhe mortgage
was prior to a separate judgment against
the wife under which no levy was made un-
til after the execution of the mortgage,
since if the property was community prop-
erty the judgment did not become a lien

until the levy was made. Id.

71. Waste committed by receiver of in-

solvent mortgagor by removing fixtures.

Prudential Ins. Co. v. Guild [N. J. Eq.] 64

A. 694. The damages recoverable are the
amount of the diminution in value of the
mortgage security by reason of the waste,
and this diminution is measured by the dif-

ference In value at the time of the sale of

the property after the waste, and its value
at such time If the waste had not been com-
mitted. Id.

7a Madden v. Lubke, 119 111. App. 339.

73. Foreclosure granted in suit by mort-
gagee In possession under void sale, though
no foreclosure was asked for. Haggart v.

Wllczinski [C. C. A.] 143 P. 22.

74. In the absence of Injury to the rights

of third parties, the decree may carry out an
agreement between the several holders of

two notes secured by the mortgage that the

claim based on one of the notes shall be

superior to the claim based on the other,
and a sale may be decreed for the satisfac-
tion of the latter subject to the continuing
lien of the mortgage to secure the former.
Jackson v. Grosser, 218 111. 494, 75 N. K.
1032.

75. Frederick Milling Co. v. Frederick
Farmers' Alliance Co. [S.- D.] 106 N. W. 298.

Where the corporation was represented by
an attorney of record, the entry of judgment
upon the stipulation of the president was
erroneous for the additional reason that it

was not assented to by the attorney. Id.

76. It should not be that the trustee in

the former . mortgage be barred from all

equity of redemption, etc.. In case of sale.

Bortree v. Macon, 121 111. App. 111.

77. See 5 C. L,. 1454.

78. Hogg V. Rose, 183 N. T. 182, 76 N.E.
38.

79. Hogg V. Rose, 183 N. Y. 182, 76 N. B.

38. Where two parties join in a mortgage
on their respective lands, a subsequent con-
veyance by one of the parties of his lands
will not operate to transfer the lien of the
mortgage primarily to the other so as to

require the sale of the lands of the latter

before those of the former. Id.

80. Hogg v. Rose, 183 N. T. 182, 76 N. E.

38. If the grantor conveys a portion of the
property with warranty, or receives the
whole purchase money, then the lands con-
veyed are not to be sold until after the lands
retained are applied to the satisfaction of

the mortgage; while, on the other hand, the
grantor may by his conveyance charge the
whole or any part of the mortgage debt
primarily on the lands conveyed. Id.

81. Ryan v. Shaneyfelt [Ala.] 40 So. 223.

82. State Bank v. Brown, 128 Iowa, 665,

105 N. W. 49. See ante, % 3C, Sale and Deed.
Where a part of the mortgage debt is not
due, a sale should not be ordered unless it

appears that the property is susceptible of
advantageous division. See Civ. Code Prac.
§ 694, subd. 3. Rowlett v. Harris [Ky.] 90

S. W. '562. When part of the debt Is contro-
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this respect will not be reversed h^ the appellate court unless plainly erroneous,'*

but where property is improperly sold in bulk without first offering it for sale in

separate tracts, it will be set aside on proper application.*"

The deed may be made- by the successor of the officer who made the sale."

Provision for stay of sale is sometimes made by statute."'

On confirmation.^^—Confirmation is merely the judicial sanction of the sale,

being necessary only to complete the legal title,'" the equitable interest of the pur-

chaser being created by the sale and payment of the purclhase money.°° Mere de-

lay, therefore, in confirmation, will not invalidate the sale."^ The question of con-

firmation where there are irregularities rests to a large extent within the discretion

of the chancellor."^ The presumption is in favor of the regularity of the sale."'

Where the sale vests in the purchaser an absolute right to a deed, confirmation can-

not be refused on account of a larger price being ofEered, even upon the payment of

the full amount of the judgment and costs.'* Confirmation being necessary to ciom-

plete the title of the purchaser, the title of the mortgagor is not divested until con-

firmation of the sale and delivery of the deed,°° and hence the mortgagor is entitled

to possession and to rents and profits until confirmation.'" Questions as to the right

to notice of confirmation'^ and as to the execution and recording of the deed"' depend

upon the various statutes. A party who has not been injured cannot complain of

confirmation" or refusal to confirm.^

verted, such fart la not due, within the
meaning of the code, until the issue thus
raised lias been decided. Id.

83, 84. Miller v. Trudgeon, 16. Okl. 337,

86 P 523.

85. State Bank V. Brown, 128 Iowa, 665,

105 N. W. 49.

86. Code Civ. Proc. § 1237. McCauley v.

Jones [Mont.] 86 P. 422. Any ofBcer succeed-
ing the one who made the sale is the latter'a

successor. Id.

87. The word "defendant" as used in 5

477b, Code Civ. Proc. (Comp. St. 1903, § 7037),

being § 1469, Cobbey's Ann. St. 1903, applies

to the mortgagor or to persons In privity

with him, and not to cross petitioners

seeking to enforce a lien upon the premises
or to parties defendant having only a con-
tingent or collateral interest in the prop-
erty. Cloclc V. Pahl [Neb.] W6 N. W. 420.

88. See 5 C. L,. 1456.

89. 90. Hyde v. Heaton [Wash.] 86 P. 664.

91. Six years delay was not fatal

where innocent parties were not injured
thereby. Hyde v. Heaton [Wash.] 86 P. 664,

Statutes prescribing duration of liens and
judgments have no application to such a
case. Id.

92. Where the master accepted the bid of

defendant's solicitor without requiring pay-
ment, thinking that the bid was for the com-
plainant, and while still on the sales stand
discovered his mistake and, after notice to

defendant's solicitor, reopened the sale and
sold the property to complainant for more
than twice the amount of the' bid of de-
fendant's solicitor, and the property was
worth twice the amount of such bid and
the amount due under the decree was more
tfean twice such amotint, it was held that
the chaacellor exercised a sound discretion

in refusing to confirm either bid. Slack v.

Cooper, 121 111. App. 485, afd. 219 111. 138,

76 N. E. 84.

03. Conflrmation will not be refused on

the ground of inadequacy of price and be-
cause the property was sold as a whole, ex-
cept upon good and substantial grounds suf-
ficient to overcome the presumption that
the trustee has done his duty. Evidence held
insufl^cient to sustain exceptions. Stirling
V. McLane [Md.] 63 A. 205.

94. The law prior to 1893 gave the pur-
chaser an absolute right to a deed, provided
only that the sale be regularly conducted.
Zinkeisen v. Lewis, 71 Kan. 837, SO P. 44, 83
P. 28.

95. Westerfleld v. South Omaha Loan &
Bldg. Ass'n [Nebi] 105 N. W. 1087.

96. Westerfleld v. South Omaha Loan &
Bldg. Ass'n [Neb.] 105 N. W. 1087. The
statute, prior to the recent amendment, al-
lowed the supersedeas of a decree confirm-
ing a sale upon foreclosure of mortgage by
giving waste and cost bond only, and the
purchaser at such sale could not recover
for the use of the premises while the order
of confirmation was so superseded pending
an appeal which was voluntarily dismissed
by the appellant. Id. But the recent amend-
ment requires the supersedeas bond to
guaranty payment for the use of the prop-
erty in case the order appealed from is af-
firmed. Id. As to right to rents and profits
pending redemption, see post § 11, Right to
Possession Pending Redemption.

97. Ball's Ann. Codes & St. § 4886, provid-
ing that defendant after appearance is en-
titled to notice of all subsequent proceed-
ings, does not apply when defendant is in
default. Hyde v. Heaton [Wash.] 86 P. 664.

98. Under Pub. Acts 1899. p. 310, Act No.
200, the commissioner may execute and re-
cord the deed on the day his report of sale
is made, and such acts will not be rendered
premature by a subsequent motion to set
aside the sale where such motion is denied.
Miller v. McLaughlin, 141 Mich. 433, 104 N.
W. 780.

99. Selling the property "with a small
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Resale."—When a stranger or third person becomes the purchaser, something

more than a mere offer of a higher -price must appear to justify or require a re-

sale.' The paA'ment of the costs of the first sale is not a condition precedent to a re-

sale where the complainant was the purchaser at the first sale,* hut where a resale is

ordered on the defendant's application on account of a misunderstanding as to the

date.of the first sale, the costs of the first sale should be paid by the defendant." The
right of the sheriff to reject a bid and to resell the property is treated elsewhere."

In Georgia.''

(§6) F. Receivership in foreclosure.^—The general rule is that to justify the

appointment of a receiver pendente lite the mortgagee must show that the land is

insuificient to cover the mortgage debt and that the mortgage debtor is insolvent.*

Where the rents and profits are expressly mortgaged, a somewhat less stringent rule

may be applied.^" A provision in a mortgage for the appointment of a receiver

upon foreclosure may be entitled to some weight upon an application for a re-

ceiver,^^ but the court will not enforce such a provision where it would be inequita-

ble to do so.^^ A petition for a receiver must be verified, or if the motion is based

upon the allegations of the bill, that pleading must be sworn to.^*

(§6) G. Costs, feesJ and expenses.^*—Attorney's fees cannot be allowed un-

less authorized by statute'^'' or by the contract of the parties.^" Pees authorized by

the contract of the parties may be a^llowed^^ and may be made a lien upon the land.'*

Where "the trustee acts as the solicitor for the complainant, solicitor's fees will not

be allowed.^' When authority to allow attorney's fees is exhausted by a single al-

fraction off" the same, such fraction beinff
left to the mortg-ag-or, did not injure tho
mortg-ag-or and he could not complain.
Brumley v. Nichols & Shepherd Co. [Ky.] 93

S. W. 667.
1. The refusal of an application for oon-

flrmation of a sale of real estate made pur-
suant to a foreclosure decree cannot be the
basis for an assig-nment of error, where it

appears that shortly after such refusal the
court made an order of confirmation, not ap-
pealed from, and no Injury to appellant Is

shown. Pearson v. Helvenston [Fla.] 39 So.

695.
2. See 5 C. L. 1456.

3. Stirling- v. McLane [Md.] 63 A. 205.

See post § 7, subd. Fraud, Accident, or Mis-
take.

4. State Bank v. Brown, 128 Iowa, 665, 105

N. W. 49.

5. Burrill V. Flitner, 109 App. Div. 60, 95

N. T. S. 1078.
6. See post § 9, subd. The Bid is a. Con-

tract.

7,^8. See 5 C. L. 1456.

O. Aetna Life Ins. Co. v. Broecker [Ind.]

77 N. B. 1092.
10. Aetna Life Ins. Co. v. Broecker [Ind.]

77 N. B. 1092. But the existence of such a
provision, even when coupled with a stipu-
lation that a receiver may be appointed
upon default, does not per se require such
appointment. Where the land alone is a
sufficient security, equity will leave the com-
plainant to his remedy at law as regards
rents and profits. Id.

11, 12. Aetna Life Ins. Co. v. Broecker
[Ind.] 77 N. B. 1092.

13. Daley v. Nelson, 119 111. App. 627. A
condition in the mortgage that upon condi-
tions broken the trustee may take posses-
sion does not change this rule, since with-

out a verifle\i pleading there is no com-
petent evidence that the conditions have
been broken. Id.

14. See 5 C. L. 1457.
15. Johnson v. Clegg-, 121 111. App. 550.

It was error to allow solicitors' fees agrainst
the defendant upon the overruling- of his
demurrer to the bill. Bortree v. Macon, 121
111. App. 111. Rev. St. c. 33, §§ 10, 18, au-
thorize the allowance as costs of only such
Items as are authorized to be so allowed by
statute. Id.

16. Johnson v. Clerg-, 121 111. App. 550.
Where the mortg-a^e contains a provision for
attorneys' fees at a per cent of the amount
of the debt, but the amount of the per cent
is left blank, no one, not even the chancellor,
can fill in the blanlc and the fee cannot be
allowed. Id. A provision for the allowance
of "all other expenses of this trust" will not
authorize the allowance of solicitors' fees
where a provision for such fees upon a per-
centage of the amount of the debt is left
incomplete by failure to specify the amount
of the per cent. Id.

17. Where a party sues to recover the
property on the ground that he was not a
party to the foreclosure proceedings, and
the mortgagee, being In -possession as pur-
chaser at the sale, is thus compelled to set
up his mortgage and ask for a foreclosure
in order to protect himself, an attorney's
fee may be allowed according to the stipu-
lations of the mortgag-e. Gravelle v. Cana-
dian & American Mortg. & Trust Co., 42
Wash. 457, 85 P. 36.

18. Attorneys' fees provided for by mort-
gag-e note. Corson v. McDonald [Cal. App.]
85 P. 861.

19. The same rule applies where the so-
licitors are a. firm of which the trustee is a
member. Touhy v. McCagg, 121 111. App. 93.
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lo-wance depends upon the terms of contract.^" An allowance of attorney's fees will

not be disturbed on account of the amount unless plainly unreasonable.^^ Clerical

error as to amount of fee may be corrected by the trial court.^^

The allowanoS of master's fees depends upon statute.^'

(§6) H. Effec)t of proceeding.^^—A decree of foreclosure is conclusive as be-

tween the adverse parties to the proceeding as tO all matters adjudicated,^'' or which

might properly have been adjudicated therein.^* The mortgagor,^' his privies/'

heirs/' and creditors'" are concluded by the decree, but it is not conclusive as against

persons not parties to the proceeding,^^ nor are parties on the same side concluded,

as against each other, where ho issue between them is presented and adjudicated.^'^

Foreclosure may be refused without adjudicating the validity of the mortgage

even as between adverse parties.'' A defendant cannot, on appeal, insist upon an

adverse right not set up below."

20. When the mortgage fixes a certain
sum allowable as attorneys' fees, such sum
may be allowed only once, but If It provides
merely for the allowance of reasonable fees,

the allowance of a fee In a suit to foreclose
as to one of the obligations secured will not
deprive the court of power to allow a fee In
a subsequent suit to foreclose as to the oth-
er obligation. Jackson v. Grosser, 218 111.

494, 75 N. B. 10S2. Where the abstract on
appeal did not show what the provisions of
the mortgage were In regard to fees, a sec-
ond allowance In a second suit could not be
disturbed. Id.

21. Amount allowed by judgment pre-
sumed to have been found reasonable, though
finding stated another sum as reasonable.
Corson v. McDonald [Cal. App.] 85 P. 861.

Where mortgage provided for fee of $209,
and there was uncontradicted evidence tend-
ing to show that this was reasonable, al-

lowance of such fee was not error. Rohrhof
V. Schmidt, 218 111. 585, 75 N. B. 1062.

22. Bven after judgment on appeal. Cor-
son v. McDonald [Cal. App.] 85 P. 861.

23. Under Rev. St. c. 63, § 20, master's
fees allowed. Touhy v. McCagg, 121 111. App.
93.

24. See 6 C. L. 1458.

25. Gouwens v. Gouwens [111.] 78 N. B.
597. A proceeding cannot be maintained to
set aside or vacate a decree of foreclosure
on grounds disposed of in the foreclosure
proceedings. City of Lincoln v. Lincoln St.

R. Co. [Neb.] 106 N. W. 317. Where the par-
ties and defenses are the same In a fore-
closure suit and In an action at law on the
debt secured by the mortgage, a decree In the
former Is res adjudicata as to the questions
involved in the latter. Black v. Thomson,
120 111. App. 424. The fact that the decree
has been appealed from and that the appeal
is pending does not change this rule. Id.
Where a decree of foreclosure of a mort-
gage on real estate contains a provision, "in
the event said property is sold, that the said
defendants H. S, and E. T. H., and all per-
sons claiming by, under, or through them
since the recording of the said mortgage,
be and they are forever barred and fore-
closed of all rights and equity of redemp-
tion in and to said property, or any part
thereof," is not necessarily an adjudication
of a tax title set up in the answer of one of
the defendants, but It is held to be an ad-
judication affecting only the "rights and

equity of redemption" under the mortgage.
Pearson v. Helvenston [Fla.] 39 So. 695.

26. Thompson v. HemTenway, 218 111. 46,
75 N. E. 791. Decree cuts off all defenses
that might have been set up. Livlngstoh v.
New England Mortg. Sec. Co. [Ark.] 91 S.

W. 752.
27. Where the mortgagor and the trustee

were parties to the foreclosure suit, the ques-
tions as to the relations between the two,
and the performance by the trustee of its
duty, could not be raised in a subsequent
suit by the mortgagee to redeem. Marquam
V. Ross [Or.] 83 P. 852. Where a Judgment
lienor was party to foreclosure suit, decree
declaring judgment lien prior to all others
and ordering sale for satisfaction of both
judgment and mortgage lien was binding
upon all parties. Thompson v. Hemenway,
218 111. 46, 15 N. B. 791. The power of the
court to enforce the judgment, which had
been rendered by a federal court, was res
adjudicata. Id.

28. Decree binding upon all who subse-
quently succeed to interests of mortgagor
in property, such as subsequent purchasers.
Gouwens v. Gouwens [111.] 78 N. E. 597.

29. Nunnally v. Robinson, 99 N. T. S. 594.
30. Where mortgage by widow upon her

interest In her husband's estate was as-
signed to the estate and was thereafter fore-
closed, though no sale was had under such
foreclosure, the property being sold by the
administrator under order of the probate
court, the question as to the widow's liability
to the estate was res adjudicata and could
not be questioned, upon the settlement of the
estate, by a creditor of the widow who was
a party to the foreclosure suit. In re An-
gle's Estate, 148 Cal. 102, 82 P. 668.

31. A decree declaring that the holder of
a note has a second lien on the premises as
second mortgagee thereof does not merge the
note where the holder Is not a party to the
foreclosure proceedings, and hence a subse-
quent assignee of the note may sue thereon.
Wyman v. Friedman, 120 111. App. 543.

32. Gouwens V. Gouwens [111.] 78 N. B.
'597. Where there Is no surplus after satis-
fying the mortgage debt, there is nothing
to litigate as between codefendants who
claim nothing except -the right to partici-
pate In the surplus, and hence in such case
a subsequent purchaser from the mortgagor
is not concluded by an adjudication as to the
validity of Judgment liens subsequent to the
mortgage held by parties to the suit. Id.
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The complainant's interests as mortgagee continue until delivery of the deed

to the purchaser.'^

§ 7. Defective foreclosures and avoidance thereof. Defects and irregularities.^^

—In consid*ing the subject of defective foreclosures, a clear conSeption of the dis-

tinction between .void sales and those merely voidable is of prime importance.^'

Mere irregularities may be entirely harmless'^ or may render the sale merely void-

able,'" and hence siib'ject to ratification*" or cure by waiver of the objection*^ or by

33. The dismissal without prejudice of a
mortgagee's cross complaint for foreclosure
is no defense to a subsequent suit to fore-
close. Lefmann v. Brill [C. C. A.] 142 F. 44.

A decree refusing foreclosure but not ad-
judicating the validity of the mortgage does
not affect the priority of the mortgage over
a mortgage executed after the decree but
before the expiration of the time for filing a
bill of exceptions. Board of Trustees of
Westminster College v. Fry, 192 Mo. 652, 91

S. W. 472.
34. Complaint alleged that defendant had

an Interest in the property subject to the
mortgage, and defendant having defaulted,
could not, on appeal, claim a superior in-
terest. San Gabriel Valley Bank v. Lake
View Town Co. [Cal. App.] 86 P. 727. See
Appeal and Review, 7 C. L. 128.

35. Where, therefore, the complainant
purchased the property, and after the sale
but before delivery of the deed th"e buildings
were destroyed by Are, complainant was en-
titled to recover upon an insurance policy
taken out by him as mortgagee. Uhlfelder v.

Palatine Ins. Co., 97 N. T. S. 499. If a third
party had been the purchaser complainant
would not have been damaged. Id.

30. See B C. L,. 1458.
37, Notes "The word 'void' Is so often used

In the sense of 'voidable' as to have almost lost
its primary meaning, and, when it is found
in a statute or judicial opinion, it is ordi-
narily necessary to resort to the context in
order to determine precisely what meaning
is to be given to it. The word, when con-
fined to the effect of the sale and convey-
ance as a transfer of title, the matter undBr
consideration, was used by the learned Su-
preme Court with accuracy and technical
precision. A purchase by a trustee at his
own sale is certainly void as to the bene-
ficiary in the trust. It is void because the
seller is not permitted to buy at his own
sale. Michoud v. Girod, 4 How. [U. S.] 5.03,

11 Law. Ed. 1076. The word 'void,' however,
is frequently used even by legal writers and
jurists where the purpose is nothing further
than to indicate that a contract is invalid
and not binding in law. Ewell v. Daggs, 108
U. S. 143, 148, 27 Law. Ed. 682. The distinc-
tion between 'void' and 'voidable' In their
application to contracts is sometimes one of
practical importance. A transaction may be
void as to one party and not as to another.
When entire technical accuracy is desired,
the term 'void' can only be properly applied
to those contracts that are of no effect
whatsoever, mere nullities, such, for exam-
ple, a>i are against the law, illegal, or crim-
inal, or in contraverttion of tliat which the
law requires, and therefore incapable of
confirmation or ratification. Allis v. Billings,
6 Mete. [Mass.] 415, 417, 39 Am. Dec. 744;
Lawrence V. Horniok, 81 Iowa, 193, 46 N. W.

987, 988; Toledo, etc., R. Co. v. Continental
Trust Co. [C. C. A.] 95 F. 497, 525."—From
Haggart v. Wilczinski [C. C. A.] 143 F. 22.

38. A junior incumbrancer cannot complain
of failure to appraise where the purchaser
offers to allow appraisement after sale, and,
upon the incumbrancer's refusal of the of-
fer, places sufficient money in the officer's
hands to satisfy the junior lien to await the
further order of the court. Moresi v. Cole-
man, 115 La. 792, 40 So. 168. Announcement
by trustee that a certain sum would have to
be paid by the purchaser when the property
was knocked off to him was not ground for'
setting the sale aside where it did not ap-
pear that the property would,have brought
more but for such announcement. Green
Real Estate Co. v. St. Louis Mut. House
Bldg. Co. No, 3, 196 Mo. 358, 93 S. W. 1111.
Omission of defendant's Christian Aame is

not fatal where the proper party was'served,
as when record showed only one infant de-
fendant and she was served, and, though the
process omitted her Christian name, she
could not avoid the judgment on tjifs acT
count. Gravelle v. Canadian & American
Mortg. & Trust Co., 42 Wash. 457, 85 P. 36.

The title of the purchaser was not affected
by an error in an order of publication in that
the order required the deposit In the post
office of a "notice of the object of the action"
instead of a "copy of the complaint," as re-
quired by Code Civ. Proc. § 440, when, as a
matter of fact, not only the notice but tho
complaint as well, and all of the other pa-
pers required by tlie Code to be served, were
so deposited, and the order was afterwards
amended and corrected nunc pro tunc.
Mishkind-Peinberg Realty Co. v. Sidorsky.
Ill App. Div. 678, 98 N. Y. S. 496. The fail-

ure of a guardian ad litem for an infant de-
fendant to answer is not necessarily fatal to
the validity of the decree, as when there
were sufficient facts admitted to justify the
decree even if the guardian had filed an an-
swer denying generally the allegations of

the complaint, and there was no contention
that there was any affirmative defense or
that the ward's Interests were not fully pro-
tected, the decree of foreclosure was valid
as to the ward notwithstanding the guar-
dian's failure to answer. Gravelle v. Cana-
dian & American Mortg. & Trust Co., 42
Wash. 457, 85 P. 36. Misdescription of the
title of the cause in the certificate of sale
wifl not invalidate the sale, as when decree
misdescribed defendant as "A. M. L.," where-
as her name was "M. L." and the mistake was
corrected by amendment, but the certificate
of sale also misdescribed defendant as "A.
M. L." Fay v. Stubenrauch [Cal. App.] 83 P.
82.

39. A foreclosure by advertisement made_
in tlie name oit the mortgagee by the as-
signee, whose assignment is unrecorded, is
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the sale itself or the confirmation thereof.*^ An attempted sale under a power with-

out breach of condition is void,*' and so also is a sale by a party not authorized to

sell.^* A sale without notice, where notice is required by the mortgage, or upon a

substantially insuflBcient notice, is void,*' but a sale upon a notice merely irregular is

only voidable.** Lack of jurisdiction of the foreclosure proceedings renders the de-

cree and sale void*' and subject to collateral attack.** The admission of evidence in

suits to set aside foreclosure sales is reg-ulated by the general rules of evidence.*'

The sale will not be set aside on slight testimony, especially where several years

have intervened between the sale and the application to set it aside.'" A contract

between two or more persons whereby one is to purchase for the joint benefit of him-

self and the others is not void and does not affect the validity of the sale,'^ unless

made for the purpose of preventing fair competition and to depress the price.'^ A
statutory presumption in favor of a sale, where the deed shows that it was regular,

cannot he indulged where such .regularity is not shown by the deed."^ The owner of

the land is not estopped to assert invalidity of foreclosure by executory process by

acquiring an interest in the, judgment of foreclosure.'* A party having no lien on

the property cannot raise technical objections to the decree of foreclosure." A de-

cree of foreclosure is not affected by the siale of the property by the mortgagor before

decree." The amendment of a clerical misprision in the decree of foreclosure does

not make a new judgment and thus invalidate the sale."' The effect of the death of

voidable, but is not a nullity. Higbee v.

Daeley [N. D.] 109 N. W. 318. Refusal to
sell other property covered by deed of trust
before selling homestead . covered thereby
renders the sale voidable at most. Weber v.

McClev-erty [Cal.] 86 P. 706.
40. See ante § 3C, Sale and Deed. Re-

ceipt of proceeds and application of same on
debt not ratification -when such receipt and
ratification are without knowledge of facts.

Wasserman v. Metzg-er [Va.] 54 S. B. 893.

41. Objection on account of refusal to sell

other property before selling homestead
property, waived by failure of grantor's wid-
ow to raise objection in action by purchaser,
who wag a stranger without notice of the
homestead or the demand for separate sale,

for the possession of the property. Weber
V. McCleverty [Cal.] 86 P. 706. Where a
mortgage sale has the effect -of releasing
from the operation of the decree properties

, covered by a junior mortgage, the junior
mortgag,ee cannot complain of irregularities
in the decree. Ruprecht v. Gait, 119 111. App.
478.

4a. See post this section, subsection
Grounds Available after Confirmation.

43. Chace v. Morse, 189 Mass. 559, 76 N.
E. 142. Judgment on executory process be-
fore extension of time of payment had ex-
pired invalid as to one not party to the suit,
and mortgage contained no pact de non
alienando. Fontelieu v. Fontelieu, 116 La.
866, 41 So. 120.

44. Invalid appointment of substituted
trustee under power of appointment in deed
of trust held fatal in suit to cancel sale.
Wilder v. Moren [Tex. Civ. App.] 14 Tex. Ct.
Repu 51, 89 S. W. 1087. Sale by trustee's
agent not appointed in writing as required
by trust deed. Cox v. American Freehold &
Land Mortg. Co. [Miss.] 40 So. 739.

45. Chace v. Morse, 189 Mass. 559, 76 N.
E. 142.

46. Irregular in Including land not cov-

ered by mortgage in addition to that cov-
ered thereby. Chace v. Morse, 189 Mass.
659, 76 N. E. 142.

47. Decree of foreclosure and sale there-
under, based on publieation against a non-
resident after the expiration of ninety days
from filing of complaint, was void, and was
properly vacated In a subsequent suit to
foreclose. Purhman v. Power [Wash.] 86 P.
940. A judge of a court of record may, of
his own motion, when approving the min-
utes of such court at close of term, expunge
from the record a judgment of foreclos-
ure which the court was without jurisdic-
tion to enter on account of lack of jurisdic-
tion of foreclosure proceedings. Scott v.
Hughes, 124 Ga. 1000, 53 S. E. 453.

48. See post this section, subd. Modes of
Attacking Sale.

49. See Evidence, 7 C. L. 1511. In a suit by
a real estate company against a building com-
pany to set aside a sale under a deed of
trust executed to the latter, a member of
the former was Incompetent to testify to
conversations and oral agreements with the
agent of the latter, such agent being dead
at the time of the trial. Green Real Estate
Co. V. St. Louis Mut. House Bldg. Co. No. 3,

196 Mo. 358, 93 S.W. 1111.

50. Terry v. Purth, 40 Wash. 493, 82 P.
882.

51. 62. Starkweather v. Jenner, 27 App.
D. C. -348.

53. Prima facie presumption created by
Code 1904, § 3333a, not indulged where deed
failed to show that terms of sale were ad-
vertised as required by deed of trust. Pres-
ton V. Johnson [Va.] 53 S. E. 1.

54. Fontelieu v. Fontelieu, 116 La. 866,
41 So. 120.

55. Adams v. Connolly, 118 111. App. 441.

56. The only effect would be that if the
purchaser is not made a party his rights
will be unaffected by the decree. Spitznagle
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th-e mortgagor prior to or pending foreclosure/' and of tender before foreclosure,"'

and of irregularities in the manner of sale,®" have been treated elsewhere.

Grounds available after confirmation.^'^—Confirmation cures all mere irregu-

larities."^ A party attacking a sale after confirmation for irregularities must, there-

fore, show a good ezcuse for not raising the objections on confirmation."^ The val-

idity of the sale is not affected by mere irregularity in the order of confirmation,'*

or by mere delay in confirmation."*

Fraud, accident, or mistake.'"^—^Inadequacy of price is not alone ground for

setting aside the sale,^' unless it is so gross as to shock the conscience of equity,"'

but it is always a cogent circumstance to be considered by the jury where there are

other circumstances indicating fraud or unfairness."" Contracts relating to pur-

chase at the sale are not ipso facto fraudulent.'" Even collusion in regard to the

V. Cobleigh, 120 111. App. 191. See ante, 8

6B, Parties Defendant.
57. pay V. Stubenrauch [Cal. App.] 83 P.

82.

58. See ante, § 2, subd. Scire Facias; ante,

5 3A, Right and Authority to Sell.

59. See ante, § 1, subd. Tender; ante, 5 2,

subd. Scire Facias.
e». See ante, § 3C, Sale and Deed; ante, §

6E, Sale.
61. See 5 C. L. 1459.

63. Under Pierce's Code % 879, Laws 1899,

p. 146, c. 93, § 1, an order conflrmlrig a sale

is a eonclusive determination of the regular-
ity of the proceedings concerning the sale

as to all persons In any other action, suit,

or proceeding whatever. Terry v. Furth, 40

Wash. 493, 82 P. 882. Under this statute con-
firmation cures the irregularity of the sale

having been made on the day after the day
advertised for the sale. Id.

63. Terry V. Furth, 40 Wash. 493, 82 P.

882. When It did not appear that the de-

fendant in foreclosure left the state before

notice of sale, his absence was no excuse
for not urging his objections on confirma-
tion. Id.

C4. Where, through clerical error, a de-

cree of the circuit court of one county, rat-

ifying a mortgage foreclosure, recited that

it was the decree of the circuit court of an-

other county, but the record clearly exposed
the error and showed which court rendered

the decree. Primrose v. Wright, 102 Md. 105,

62 A. 238. A misnomer of the court In the

final order of confirmation Is not fatal

. where It is a mere clerical misprision and
all the other papers In the case show that

the order was made by the proper court. Id.

The court had inherent power as a court

of equity to correct the order even after

enrollment, notwithstanding equity rules 51,

52, and Code Pub. Gen. Laws, art. 16, §§ 178,

179, such rules and statute not being Intend-

ed to take away from courts of equity their

inherent power to correct mistakes In their

own proceedings at any time. Id. See
Equity, 7 C. L. 1323.

65. Hyde v. Heaton [Wash.] 86 P. 664.

66. See 5 C. L. 1459.

67. Davis V. Keen [N. C.] 55 S. B. 359;

Macfarlane v. Maofarlane [Fla.] 39 So. 995;

Green Beal Estate Co. v. St. Louis Mut.

House Bids. Co., 196 Mo. 358, 193 S. W. 1111.

Notes Inadequacy of price not alone suf-

ficient to Invalidate sale under power, but

gross Inadequacy regarded as evidence of
fraud sufficient. Ward v. Ward, 108 Ala.
278, 19 So. 354; Hudglns v. Morrow, 47 Ark.
515, 2 S. W. 104; Kennedy v. Dunn, 58 Cal.
339; Lathrop v. Tracy, 24 Colo. 383, 51 P.
486, 65 Am. St. Rep. 229; Hoodlers v. Reld,
112 m. 105; Singleton v. Scott, 11 Iowa, 589;
Condon v. Maynard, 71 Md. 601, 18 A. 957;
Carroll v. Hutton, 91 Md. 379, 46 A. 967;
King V. Bronson, 122 Mass. 122; Farmers'
Bank v. Quick, 71 Mich. 534, 39 N. W. 752,
15 Am. St. Rep. 280; Martin v. SwofEord, 59
Miss. 328; Hardwlcke v. Hamilton, 121 Mo.
465, 26 S. W. 342; Markwell v. MarkweU, 157
Mo. 326, 57 S. W. 1078; McNalr v. Pope, 100
N. C. 404, 6 S. B. 234; Mills v. Williams, 16
S. C. 693; Trenery v. American Mortg. Co., 11
S. D. 506, 78 N. W. 991; Klein v. Glass, 53
Tex. 37; Corrothers v. Harris, 23 W. Va. 177;
Maxwell v. Newton, 65 Wis. 261, 27 N. W.
31; Riggs V. Clark, 71 F. 560; Clark v. Trust
Co., 100 U. 'S. 149, 25 Law. Ed. 573. See, also,
monographic note to Houston v. National,
etc.. Loan Ass'n [Miss.] 92 Am. St. Rep. 582.

Question is whether deficiency Is so great
as to amount to evidence of fraud and un-
fairness in the sale. Newman v. Meek, 1

Preem. Ch. [Miss.] 441. If, by Inducing oth-
ers not to bid, mortgagee buys at sale under
his chattel mortgage at less than value, and
immediately sells to bystander at full value,
mortgagee must account to the- mortgagor
for the sum thus received by him. Griswold
V. Morse, 59 N. H. 211. Where mortgagor,
announces at sale that mortgage Is Invalid
and that purchaser will take nothing by the
sale, he cannot complain of inadequacy of
price. Kennedy v. Dunn, 58 Cal. 339.—Quot-
ed In substance from note to Johnson Broth-
ers V. Selden [Ala.] 103 Am. St. Rep. 49, 57.

68. Starkweather v. Jenner, 27 App. D. C.

348.
69. Davis V. Keen [N. C] 55 S. B. 359;

Starkweather v. Jenner, 27 App. D. C. 348.

Insufficient and Improper advertising. Mac-
farlane V. Macfarlane [Fla.] 39 So. 995. Sac-
rifice of property pursuant to fraudulent
scheme renders sale invalid. New England
Mut. Life Ins. Co. v. Wing, 191 Mass. 192,

77 N. B. 376.

70. Starkweather v. Jenner, 27 App. D. C.

348. An agreement between the purchaser
and the mortgage creditor as to the subse-
quent disposition of the property will not
affect the validity of the sale. Mores! v.

Coleman, 115 La. 792, 40 So. 168.
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purchase will not necessarily render the sale invalid/^ But slander of the mortga-

gor's title by the purchaser, resulting in an inadequacy of price, is ground for set-

ting aside the sale.'" Fraud connected with the execution of the mortgage is not

ground for vacating a sale under the mortgage.'* General allegations of fraud are

insufficient.'*

Modes of attacTcing sde.'"^—A judgment of foreclosure entered after two returns

nihil cannot be set aside on motion on the ground that the mortgagor was dead

when the writ was issued,'" but this rule will not prevent the court, upon proper

grounds, from exercising its equitable powers to open the judgment." Such pow-

ers, however, will not be exercised where the applicant has been guilty of inexcusable

laches." In any case one who seeks to have a voidable sale adjudged void must show

affirmatively that he asserted his rights promptly after discovering the facts," and

must bring his suit within the period of statutory limitation.'" A motion to strike

the judgment is proper only where the defects appear upon the face of the record."

^¥he^e the defects do not so appear the remedy is by rule to open the judgment."

Where sale is made without appraisement, the remedy of a junior encumbrancer ia

by application for appraisement after sale, and not by suit to annul the sale.'* A
suit to remove the cloud created by the mortgage and foreclosure will not lie against

a mortgagee in possession under the foreclosure sale.'* A suit in equity lies to set

aside a sale for fraud.'? A suit in equity is the only remedy of the mortgagor

against the mortgagee in possession as long as the mortgage relation, continues."

The purchaser at a foreclosure sale which has been confirmed and who has paid tha

purchase price is a necessary party to a suit to set the sale aside." Where the defect in

the foreclosure is such that complainant's title has not been divested, he may main-

tain an action at law for the possession of the property." A very common method of

71. A wife, cannot attack a sale under a
mortgage executed by the husband before
marriage on the ground of collusion between
the husband and the purchaser to which the
mortgagee was not a party. Lacey v. Lacey
[Ala.] 39 So. 922.

73. Davis V. Keen CN. C] 55 S. B. 359.

It was proper to use the word "advertising"

In submitting the issue whether the pur-
chaser acted as the mortgagee's agent in

"advertising and selling" the land. Id.

When such Issue was found" in fS.vor of de-

fendant, he could not complain of its form.
Id.

73. Geiry v. Furth, 40 Wash. 493, 82 P.

882.

74. In a suit by a purchaser at sale under
a senior mortgage to restrain sale under
junior mortgage, a cross bill alleging gen-
erally that the foreclosure was fraudulent

was Insufficient. Ramoneda Bros. v. Log-
gins [Miss.], 39 So. 1007. Mere allegations

of fraud without the facts necessary to sus-

tain such allegations will not sustain a

suit to avoid the mortgage sale. Nun-
nally v. Robinson, 99 N. T. S. 594.

75. See 5 C. L. 1460.

76. The two returns nihil are equivalent

to a return scire feci. Preemansburg Bldg.

& Loan Ass'n v. BilUg, 30 Pa. Super. Ct. 101.

See ante, § 2, subd. Scire Facias.

77. Freemansburg Bldg. & Loan Ass'n v.

Billig, 30 Pa. Super. Ct. 101.

78. When a party personally served fail-

ed to file an answer showing tender, he was
precluded from setting up the tender as a

ground of a motion to open the Judgment

after the property had been advertised for
sale. Freemansburg Bldg. & Loan Ass'n v,
Billig, 30 Pa. Super Ct. 101.

79. Hlgbee v. Daeley [N. D.] 109 N. W.
318. Evidence examined and held that tha
plaintiff failed to show proper diligence in
seeking relief from the voidable sale. Id,

80. Under Rev. St. 1898, § 3543, a mort-
gage sale cannot be attacked for Irregulari-
ties after the expiration of five years, an 3
this provision extends to foreclosure by ad-
vertisement. Coe V. Rockman, 126 Wis. 516,
106 N. W. 290.

81. -Lawrence V. Smith' [Pa.] 64 A. 776.
82. Death of mortgagor after service and

before judgment. Lawrence v. Smith [Pa.]
64 A. 776.

83. Moresl v. Coleman, 115 La. 792, 40 So,
168.

84. Brum v. Bryan [Ala.] 40 So. 131. Sea
Quieting Title, 6 C. L. 1183.

85. If the plaintiff had been guilty of mis-
conduct by which the interests of the de-
fendant had been deliberately sacrificed, or
the sale had been conducted for the purpose
of permitting the plaintiff to acquire title

to the property at less than Its fair valua-
tion, a court of equity upon a bill for that
purpose would reopen the foreclosure if

fraud was found and set the sale aside.

New England Mut. Life Ins. Co. v. Wing, 191
Mass. 192, 77 N. E. 376.

88. Nash v. Northwest Land Co. [N. D.]

108 N. W. 792. See post, this section, subd.
Rights under Invalid Foreclosure.

87. Maofarlane v. Macfarlane [Fla.] 39

So. 995.
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attacking foreclosure sales is by suit to redeem.'" Such a suit based upon the as-

sumption that the decree or judgment of foreclosure is invalid is a collateral attack,""

as is also an attack upon a mortgage in proceedings by the mortgagor's widow for the

assignment of dower.®^

The decree or judgment of foreclosure may be collaterally attacked for want of

jivrisdictionj,"^ but where it is regular and valid on its face, it cannot be collaterally

attacked."^ On a collateral attack every presumption will be indulged in favor of

jurisdiction/* and mere irregularities in the decree"^ or the recording, thereof,''^ or

in the process and service/^ are not available. The decree cannot be collaterally

attacked on the ground that the foreclosure suit was premature,'^ or that the venue

was wrong."'

Offer of equity}—Equity will set aside a foreclosure sale only upon the payment
of or an offer to pay the amount equitably due on the mortgage debt^^ notwithstand-

ing the bar of-Hmitations.' The purchaser may likewise recover taxes paid by him
on the property.* The defendant in ejectment by one claiming under a void fore-

88. When payment divests the mort-
gagee's title, the mortgagor may maintain
ejectment against the mortgagee in posses-
sion under foreclosure sale made after pay-
ment. See Code 1896, S§ 1067, 1547. Drum
V. Bryan [Ala.] 40 So. 131. Where heirs of

mortgagor were not parties to the foreclos-

ure suit, their remedy was by action for pos-

session of the property, and a suit by such
heirs against parties claiining under a fore-

closure sale in another state for an account-
ing on the ground of fraud in the foreclosure
proceedings could not be sustained when it

did not appear whether complainants were
parties to such proceedings and there was
nothing to impeach the sale. Nunnally v.

Koblnson, 99 N. T. S. 594.

89. Chace v. Morse, 189 Mass. 559, 76 N.

B. 142. On ground that power of sale was
not properly exercised. Cox v. American
Freehold & Land Mortg. Co. [Miss.] 40 So.

739. See post, § 11, Redemption.
90. Kelso V. Norton [Kan.] 87 P. 184;

Mann v. Provident Life & Trust Co., 42

Wash. 581, 85 P. 56. As where the suit is

based on ground that plaintiff was not prop-

erly served. Cohen v. Portland Lodge No.

142, 144 F. 266.

91. Harrow v. Grogan, 219 111. 228, 76 N.

E. 350.

«2. Kelso V. Norton [Kan.] 87 P. 181.

93. Cannot be attacked collaterally on

ground that a party to the proceedings was
not properly served where the record shows
sufficient service. Cohen v. Portland Lodge
No. 142. 144 F. 266.

94. Presumption of service on mortgagor.
Harrow v. Grogan, 219 111. 228, 76 N. B. 350.

Jurisdiction of both subject-matter and per-

son presumed in favor of decree of court of

general jurisdiction. Cohen v. Portland

Lodge No. 142, 144 F. 266. Where process

against Richard C. Ludwick and Mary J.

Ludwlck returned as served on Richard C.

Ludwick and Mary J. Llnd, it was presum-

ed that Mary J. Ludwick was served. Liv-

ingston V. New England Mortg. Sec. Co.

[Ark.] 91 S. W. 752.
'

95. Where a mortgage securing two notes

falling due at different dates was foreclosed

by the purchaser of the note maturing first,

and the decree, pursuant to the conditions

under which such note was purchased, pro-

vided for a sale subject to the lien of the
other note, the power of the court to render
such a decree could not be attacked in a sub-
sequent suit to foreclose the mortgage as to
the second note. Jackson v. Grosser, 218
in. 494, 75 N. B. 1032.

96. The failure to record a final decree,
duly passed and signed by the judge and
filed by the clerk, does not render subject
to collateral attack a sale thereunder that
has been formally confirmed by the court.
McGregor v. Kellum [Fla.] 39 So. 697.

97. Published service attacked io suit for
specific performance of contract of sale of
property. Title held marketable notwith-
standing irregularities in process and ser-
vice. Mishkind-Feinberg Realty Co. v. Sid-
orsky. 111 App. Div. 578, 98 N. T. S. 496.
Failure to make proof of publication in

the manner provided by statute is an irreg-
ularity which does not affect the jurisdiction
of the court and cannot be considered in a
collateral proceeding. Johnson v. Lesser
[Ark.] 91 S. W. 763. The clerk's failure to

endorse the warning order on complaint
against nonresidents, as required by statute,

is an irregularity not available on collateral

attack. Id.

98. In suit to redeem. Mann v. Provident
Life & Trust Co., 42 Wash. 581, 85 P. 56.

99. See Rev. St. 1898, § 2928, making fail-

ure to ask for change of venue a waiver of

the objection. Snyder v. Pike [Utah] 83 P.

692.

1. See 5 C. L. 1461.

2. Avoidance of sale on ground of irregu-

larity where mortgagee is in possession.

Haggart v. Wilczinski [C. C. A.] 143 F. 22.

See post, this section, subd. Rights under
Invalid Foreclosure. Suit by mortgagor.
Stull V. Masilonka [Neb.] 104 N. W. 188.

Junior mortgagee cannot defend suit by pur-

chaser under senior mortgage to restrain

foreclosure of junior mortgage on ground of

conspiracy to defeat the junior mortgage
lien without offering to pay the senior in-

cumbrance, the purchaser being subrogated
to the rights of the senior incumbrancer.
Ramoneda Bros. v. Loggins [Miss.] 39 So.

1007.

3. Haggart v. Wilczinski [C. C. A.] 143

F. 22.
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closure deed need not ofEer to redeem.' The only remedy of the mortgagor againsf

the mortgagee in possession under an invalid foreclosure, while that relation con-

tinues, is a suit in equity in the nature of a suit to redeem.* Possession by th*

mortgagee under invalid foreclosure is adverse to the mortgagor and starts the run-

ning of the statute of limitations against the latter/ except in those jurisdictions

where the mortgage creates only a lien.'

'Biyhts<under irwalid foreclosure."—The mortgage lien is not extinguished by

an invalid foreclosure/" and though the mortgage debt is barred by limitations/^

neither the mortgagor nor his privies can have the title to the property quieted as

against the mortgagee in possession under such proceedings/^ or recover the property

from the mortgagee without paying the amount equitably due upon the mortgage

debt/^ and this doctrine extends to any purchaser at the foreclosure sale^* and their

privies/'* such purchaser being subrogated to the rights pf the mortgagee to the

extent of the purchase money paid/* provided, however, that the purchase be bona

fide and free from fraud,^^ and that the purchaser be in actual possession.^' The
sum to whidh the mortgagee in possession, or parties standing in his place, is entitled

4. Taxes paid by the purchaser at a void
sale are recoverabie under equity principles
and not by virtue of statute, and hence do
not. bear Interest at rate prescribed
where recoyery. is. under the 'statute. Fuhf-
m'an V. Power [Wash.] 86 P. 940.

5. Cobe V. liovan, 193- Mo. 235, 92 S. W.
93.

«. Nash V. Northwest Land Co. [N. D.]
108 N. W. 792.

7. Nash V. Northwest Land Co. [N. D.]
108 N. W. 792. Same rule applies to any
person in possession under invalid foreclos-
ure sale. Id. Rule applies to one who
claims title under a warranty deed from the
purchaser at a foreclosure sale. Brynjolf-
son V. Dagner [N. D.} 109 N. W. 320. The
fact that the grantee of the purchaser at a
void foreclosure sale may be deemed in

equity to be a mortgagee in possession does
not make him such in fact, so that his pos-
session under his supposed valid claim of
title is not to be regarded as adverse to the
mortgagor. Id. Fact that mortgagor con-
sents to such possession does, not change
the rule. Nash v. Northwest Land Co. [N.
D.] 108 N. W. 792.

Terra of limitation: T?he 20 year limita-
tion fixed by §§ 5188, 5189, Rev. Codes 1899,

(§§ 6774, 7675, Rev. Codes 1905). does not ap-
ply to suits by mortgagor against mortga-
gee in possession, the limitation being ten
years under Rev. Codes 1899, § 5207 (Rev.
Codes 1905, § 6793). Nash v. Northwest Land
Co. [N. D.3 108 N. W. 792.

Tlie title acquired as in this case, by opera-
tion of the statute of limitations, is not a
mere equitable right, but is a perfect legal
title which may be proved under a com-
plaint alleging a fee simple title in the form
prescribed by the statute relating to ac-
tions to quiet title. Nash v. Northwest Land
Co. [N. D.l 108 N. W. 792.

8. In Oklahoma a mortgage upon real
estate creates only a lien in favor of the
mortgagee, and neither the legal nor the
equitable title passes to the mortgagee until

after valid foreclosure, and the rights of a
mortgagee in possession are not adverse to

the rights of the mortgagor or his grantees
Eo long as the relation of mortgagor and

mortgagee exists. Gillett v. Romig [Okl.]
87 P. 325.

- 0. See 5 C. L. 1461.

, 10. Burns v. Hiatt [Cal.] 87 P. 196. See,
also, ante,- 1 3A,Rijgbt and Authority to Sell;
and'ante § GTS; Sale; When the mortgagee is

the ptlrchaser, a receipt for the mortgage
debt executed in payment of the bid does not
constitute a payment of the mortgage when
the sale Is set aside. United States Title
Suaranty & Indemnity Co. v. Donohue, 99
N. T. S. 693.

11. Burns v. Hiatt [Cal.] 87 P. 196; Sawyer
V.' Vermont Loan & Trust Co., 41 Wash. 524,

84 P. 8; Haggart v. Wllczinskl [C. C. A.]
143 F. 22.

la. Burns v. Hiatt [Cal.] 87 P. 196.

13. Burns v. Hiatt. [Cal.] 87 P. 196; Gillett

V. Romig [Okl.] 87 p. 325; Sawyer v. Vermont
Loan & Trust Co., 41 Wash. 624, 84 P. 8.

This is the Mississippi doctrine and was fol-

lowed by the Federal court for that state.
Haggart v. Wilczinski [C. C. A.] 143 F. 22.

14. Haggart v. Wilczinski [C. C. A.] 143
F. 22; Gillett v. Romig [Okl.] 87 P. 325;
Burns v. Hiatt [Cal.] 87 P. 196; Nash v.

Northwest Land Co. [N. D.] 108 N. W. 792;
Griffin V. Griffin [S. C] 55 S. B. 317. As
against junior incumbrancer. Ramoneda v.

Loggins [Miss.] 39 So. 1007.

15. Griffin v. Griffin [S. C] 55 S. E. 317;

Nash V. Northwest Land Co. [N. D.] 108 N. W.
792; Gillett v. Romig [Okl.] 87 P. 325; Hag-
gart V. Wilczinski [C. C. A.] 143 F. 22.

1«. Haggart v. Wilczinski [C. C. A.] 143

F. 22; Gillett v. Romig [Okl.] 87 P. 325; Burns
V Hiatt [Cal.] 87 P. 196; Nash v. Northwest
Land Co. [N. D.] 108 N. W. 792; Griffin v.

Griffin [S. C] 55 S. B. 317; Ramoneda v. Log-
gins [Miss.] 39 So. 1007.

17. Burns V. Hiatt [Cal.] 87 P. 196. Pur-
chaser who was party to conspiracy to de-
prive mortgagor of homestead property was
not entitled to subrogation. Miller v. Kel-
say, 114 Mo. App. 598, 90 S. W. 395. Decree
vacating sale for fraud participated in by

'

purchaser conclusive upon the purchaser,

who was a party to the proceedings to va-
cate. Id. A purchaser in good faith from
the original purchaser Is not affected by the
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includes all valid charges paid upon the property.'^^ The mortgagee in possession

under a voidable sale may require the mortgagee or those claiming under him to

affirm or disaffirm the sale, and in the event of disaffirmance may apply for a judicial

foreclosure.^" A grantee of a part of the property from the mortgagor before fore-

closure will be required to pay only a ]ust proportion of the debt in order to recover

such part from the mortgagee in possession.^^ A purchaser of the note and mort-

gage after maturity from the original mortgagee after an invalid foreclosure acquires

no rights as against the purchaser in possession under the mortgage sale.^^ A void-

able foreclosure will never be allowed to give the purchaser an unfair advantage of

the mortgagor/^ and where the mortgagor is required to pay the purchaser the

amount of the purchase price, he has a correlative right to have such amount credited

upon the mortgage debt.^* Where the title of the- mortgagor is not divested by the

sale, the purchaser must account for rents and profits,'^ and the same rule applies

when the purchase is not bona fide.^°

§ 8. Title and rights of purchaser.
'''—^The purchaser at a mortgage sale takes

the same title that the mortgagee takes on strict foreclosure,'* which is the same

title thafthe mortgagor gave the mortgagee, stripped of all equity of redemption,'"

and niodified only so far as the mortgagee or his assigns have seen fit, to modify it by

subsequent conveyances.^" In other words he acquires, all the interests of the mort-

gagor'^ and of all persons claiming under him who are parties to the action,^' and

bad faith of the latter and the mortgagee.
Griffln v. Griffln [S. C] 55 S. E. 317.

18. Payment of taxes not sufficient. Fuhr-
man v. Power ["Wash.] 86 P. 940.

19. The mortgagee or ills grantee In pos-
session should be allowed and credited in

his account with the costs of all ordinary,
reasonably necessary repairs made to the
premises and with all reasonable disburse-
ments and expenses necessary for the proper
management and protection of the estate.

And if any permanent Improvements have
been erected with the consent or acquies-
cence of the mortgagor, or his grantees,
which increased the value of the estate,

just and proper allowance should be made
therefor. Gillett v. Romig [Okl.] 87 P. 325.

20. Haggart v. Wilczinskl [C. C. A.] 143

F. 22. A mortgagee in possession under a
sale void as to a party because the latter

was not a party to the foreclosure proceed-
ings may pray for and obtain a foreclosure
as against such party. Gravelle v. Canadian
& American Mortg. & Trust Co., 42 Wash. 457,

85 P. 36.

21. Burns v. Hiatt [Cal.] 87 P. 196, over-
ruling Davenport v. Turpln, 43 Cal. 597, so

far as this case is in conflict with the doc-
trine announced.

S3. Nash v. Northwest Land Co. [N. D.]

108 N. W. 792.

33. Haggart V. Wilczinskl [C. C. A.] 143
P 22

J 34." Griffln v. Griffln [S. C] 55 S. E. 317.

25. In Oklahoma the mortgage is a mere
lien and the purchaser at a void sale gets
neither legal nor equitable title. Gillett v.

Romig [Okl.] 87 P. 325.

36. Possessors under void foreclosure by
executory process, without a just title, are
liable to the owners of the property for rents

and profits from the com-nencement of their

possession. Fontelieu v. Fontelieu, 116 La.

866, 41 So. 120.

27. See 5 C. L. 1462.
28. Sale under decree of foreclosure.

Hazeldine v. MoVey, 67 N. J. Eq. 275, 63 A.
165.

29. Hazeldine v. McVey, 67 N. J. Eq. 275,

63 A. 165.
SO. Where the mortgagor of two lots sold

one Tvith an easement of right of way over
the other, the mortgagee was not bound by
the grant of the easement, nor did a release
of the lot sold with all "appurtenances"
operate to give the purchaser an easement of
right of way over the other lot. Hazeldine
V. McVey, 6'7 N. J. Eq. 275, 63 A. 165. See
Easements, 7 C. L. 1203.

31. Hirth v. Zeller, 108 App. Div. 198, 95

N. T. S. 747; City of Lincoln v. Lincoln St.

R. Co. [Neb.] 106 N. W. 317. Defects in exe-
cution sale of land were immaterial where
same party purchased at both execution and
mortgage sale, and the mortgage sale was
valid. Martin v. Castle, 193 Mo. 183, 91 S. W.
930.
Right to rents: Where, after default in

payment of debt secured by security deed,
the grantor was adjudged a bankrupt and his
personalty located on the mortgaged prem-
ises sold by the trustee in bankruptcy, the
purchaser of such personalty was not liable

for rent to the grantee in the security deed,
who had had the deed foreclosed and pur-
chased the premises, merely because such
purchaser, having entered the premises un-
der a license to take possession of the per-
sonalty purchased, retained possession of the
premises as against the grantee and pur-
chaser thereof. Stevens v. McCurdy, 124 Ga.
456, 52 S. B. 762.

32. Where a mortgagor owned only a
leasehold at the time the land was mort-
gaged, but before foreclosure acquired the
fee, and all the parties who could claim un-
der him were made parties, the title acquired
by the purchaser was "marketable." Hirth
V. Zeller, 108 App. Dlv. 198, 95 N. T. S. 747.
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the grantee of such purchaser acquires the same title and interests acquired by the

purchaser.'^ Where the mortgagor's wife is not a party to the mortgage, the pur-

chaser takes the mortgagor's title subject to the wife's contingent right of dower.^*

Where she is a party to the mortgage the purchaser acquires an indefeasible title as

against both the husband and the wife,°° but her contingent interest in any surplus

of the proceeds of the sale will be protected.'* All inferior liens are extinguished

by the sale.^^ Where a prior judgment lienor is a party to the suit and the property

is sold for the satisfaction of both the Judgment and the mortgage, the purchaser

taikes a title free from both liens.^' The sheriff's deed on foreclosure sale takes

precedence from the date of its record of all outstanding conveyances and incum-

brances executed by the judgment debtor which are not of record and of which the

purchaser had no actual notice.'" Where mortgaged property is selected as a home-

stead after the execution of the mortgage, the homestead is extinguished by fore-

closure sale,*" unless the law authorizes the designation of a homestead upon mort-

gaged land.*^ All the property covered by the mortgage and properly subject thereto

passes upon a mortgage sale,- including after-acquired property,*^ corporate fran-

chises,*^ and fixtures.** Where the purchaser appropriates personalty which did not

pass, he will be liable for a conversion thereof.*' The foreclosure decree and the

deed pursuant thereto may be sufficient to make a prima facie case in ejectment by

a party claiming under the foreclosure sale.** A mortgagor's possession of the mort-

gaged premises aft^r foreclosure and sale will not become adverse until notice to

the purchaser that he is holding in hostility to his title.*^

33. He Is not' liable to a junior Incum-
brancer for rents where such Incumbrancer
does not seek to redeem, though he was not
a party to the foreclosure proceedings. City
of Lincoln v. Lincoln St. R. Co. [Neb.] 106
N. W. 317.

34. Nlelson v. Peterson [Utah] 85 P. 429;
Shakleford v. Morrill tN. C] 55 S. E. 82.

35. Shakleford v. Morrill TN. C] 55 S. E.
82.

36. When wife joined in first mortgag-e
but not in second, and sale was had under
both, it was proper to protect her Interest
In surplus as against second mortgage.
Shakleford v. Morrill [N. C] 55 S. E. 82.

37. Under Gen. St. 1901, S 4949, real estat*
which has been once sold on an order of sale
issued pursuant to a judgment of foreclosure.
In an action upon a note and mortgage se-
curing the same, cannot again be sold upon
a judgment lien Inferior thereto, under which
the holder of the judgment had a right to
redeem within 15 months after the fore-
closure sale. Gille v. Enright [Kan.] 84 P.
992. Where In such case an Inferior judg-
ment creditor causes execution to be Issued
and levied on the real estate so previously-
sold, artd procures a sheriff's deed to be is-

sued to himself thereon, he acquires no title
thereto and has no standing to complain of
any judgment which may be rendered In an
action brought, after his right of redemption
has expired, to quiet the title to said real
estate by one In possession thereof. Id.

38. Thompson v. Hemenway, 218 111. 46,
75 N. E. 791. In such case the title of the
purchaser relates back to the date of the
•judgment and is superior to the claims of
any parties claiming under mortgages sub-
sequent to such date and who were parties
to the foreclosure proceedings. Id. The
purchasers at a sale under a decree in fore-

closure proceedings by a party to the original
foreclosure suit acquired no rights as against
the purchaser under the decree in the first

suit, such purchaser not being a party to the
second suit. Id.

39. Getcheel v. Roberts [Neb.] 106 N. W.
781.

40. Mortgage by way of deed of trust to
secure debt. Weber v. McCleverty [Cal.] 86
P. 706; Nielsen v. Peterson [Utah] go P. 429.
Rev. St. Utah 1898, 5 .1155, does not affect the
validity of incumbrances on property occu-
pied as homestead unless the premises have
been "selected and recorded as a homestead
prior to" the incumbrance. Id.

41. This may be done In Texas. Mc-
Gaughey v. American Nat. Bank of Austin
[Tex. Civ. App.] 14 Tex. Ct. Rep. 350, 92 S.

W. 1003. See Homesteads, 5 C. L. 1689; Mort-
gages, 6 C. L. 681.

42. Where the mortgage expressly in-

cludes after-acquired property and the fore-
closure Judgment expressly includes such
property. New York Water Co. v. Crow, 110
App. Biv. 32, 96 N. T. S. 899.

43. Contract rights of waterworks com-
pany under municipal ordinance. City of
VIcksburg v. Vicksburg Waterworks Co., 202
U. S. 453, 50 Law. Ed. .

44. Sawmill passed, but not loose ma-
chinery stored in house on premises. Humes
V. Higman [Ala.] 40 So. 128.

45. Such liability may be enforced by
cross bill in suit by purchaser to quiet title.

See Code 1B96, 8 720. Humes v. Higman
[Ala.] 40 So. 128.

46. Sufficient where decree shows upon its

face that all necessary parties were before
the court, but the proper practice is to in-

troduce the mortgage and enough of the
foreclosure record to show the purpose of

the foreclosure suit and the Interests in-
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Lis pendens and bona fide purchasers.*^—The doctrine of lis pendens applies to

foreclosures.*" Unless required by statute, no notice of proceedings subsequent, to

the filing of the lis pendens is necessary.^" One who purchases at a sale under a

mortgage executed pending proceedings to foreclose a prior mortgage takes his title

subject to the result of the- foreclosure suit,^^ and such a party cannot claim to be a

bona fide purchaser where he makes his purchase with notice of an appeal in which

the decree refusing to foreclose the prior mortgage is reversed.''' The purchaser of

a mere eqiiity for which he has not paid is not protected as a bona fide purchaser.'^

A pre-existing debt will not support a claim of a bona fide purchase for value/* and

under the doctrine of de minimis, etc., the purchaser may be precluded by the com-

parative insignificance of the consideration paid from setting up a claim of a bona

fide purchase.^' The fact that a prior mortgage is of record and unreleased is

sufficient to put a purchaser at a sale under a junior mortgage upon inquiry as to

whether the prior mortgage has been paid.'® The mortgagor may preserve his right

to redeem by giving notice to the purchaser before purchase of a tender to the mort-

gagee.'^ The claim of bona fide purchase may be precluded by actual notice that

the mortgage is barred by limitations and that a bona fide purchaser from the mort-

gagor is in adverse possession.'' Possession by the mortgagor's widow as executrix

and as widow is not notice to the purchaser that the widow claims a homestead in

the property.'" The purchaser may be charged with notice of the invalidity of the

sale by defects in his deed"" or in the foreclosure record."^' And so also a party hold-

ing under a quitclaim deed from the purchaser is charged with notice of the con-

tents of the mortgage and of all patent defects in the chain of title.'^* A party hav-

ing actual knowledge of defects in the mortgagor's title is not protected as a bona

fide purchaser.®^ Where the sale is void, the bona fides of the purchase is immaterial

volved. Chesapeake Beach R. Co. v. Wash-
ington, etc., R. Co., 23 App. D. C. 587.

47. Talnter v. Abrams [Neb.] 107 N. W.
225.

48. See 6 C. L. 1464.
49. Title of purchaser subject to vendor's

lien attaching prior to mortgage and 'of

which purchaser had notice by filing of lis

pendens. Eubank v. Finneil, 118 Mo. App.
B35, 94 S. W. 591.

50. Hyde V. Heaton [Wash.] 86 P. 664.
Certificate of purchase need not be recorded.
Id. No notice of confirmation necessary.
Id. See ante § 6E, On Confirmation.

51. Board of Trustees of Westminster
College V. Fry, 192 Mo. 552, 91 S. W. 472.
A foreclosure suit will be deemed to be pend-
ing at least until the expiration of the time
for filing a bill of exceptions. Id.

52. Board of Trustees of Westminster
College V. Pry, 192 Mo. 552, 91 S. W. 472.

53. Purchase of equity of redemption
from purchaser at void sale who had re-
mortgaged property. Wasserman v. Metzger
[Va.] 54 S. B. 893.
54. Board of Trustees of Westminster

College V. Ery, 192 Mo. 552, 91 S. W. 472.
55. Where one purchased a corporation's

property worth $80,000, he could not claim
an estoppel to assert tKe invalidity of a
mortgage sale at whicTi a part of such.prop-
erty was purchased for $50.00, the doctrine
of de minimis, etc., being applicable. Cobe
V. Lovan, 193 Mo. 235, 92 S. W. 93.

6«. Malmberg v. Peterson [S. D.] 108 N.
W. 339. When the purchaser merely Inquir-
ed of the first mortgagee and was informed

that the mortgage was paid but made no
further inquiries, he was not a bona fide
purchaser without notice as against the
second mortgagee who had redeemed and had
thus become subrogated to the rights of the
first mortgagee. Id.

57. Dickerson v. Simmons [N. C] 53 S. E.
850.

68. Purchaser precluded from claiming to
be a bona fide purchaser within Code Civ.
Proc. § 2395, and hence not entitled under
section 2232 to summary process to recover
possession, such purchaser's title not having
been perfected pursuant to the latter section.
Bonacker v. Weyrick, 48 Misc. 189, 96 N. T.
S. 775.

59. Weber v. McCleverty [Cal.] 86 P. 706.
60. Irregularity in acknowledgment of

deed to original purchaser may be sufficient
to put subsequent purchasers on notice aa
to regularity of sale. Cox v. American Free-
hold & Land Mortg. Co. [Miss.] 40 So. 739.

61. A party purchasing at sheriff's sale
under executory process illegally issued
against property the title to which was in
a third person, who was a succession under
administration in a court other than that
by which the writ was issued, and where
there was no Judgment against the mort-
gagee, was not such a bona fide purchaser as
could set up the ten-year statute of limita-
tions. Fontelieu v. Fontelieu, 116 La. 866, 41
So. 120.

61a. Aetna Life Ins. Co. v. Stryker [Ind.
App.] 78 N. E. 245.

63. The purchaser under a railroad mort-
gage sale of land .wrongfully seized by the
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in a suit to redeem."' . Mere -delivery of one of several mortgage notes to the mort-

gagor without marking it paid will not estop the mortgagee from asserting the in-

validity of a fraudulent foreclosure brought about by the use of the paid note."*

Purdhases by beneficiary, trustee, or the Zifce."'—Interest will not preclude a

party from purchasing at a mortgage sale/" and a beneficiary who has no power of

sale may purchase at a sale by a trustee/' whether the beneficiary be the mortgagee,"*

his assignee/" his executor/" or a second mortgagee.'^ So also, a party in possession

as the mortgagor's grantee and as purchaser at a sale under a third mortgage may
buy the first mortgage, foreclose it, and purchase at the sale,''^ and in such case owes

no duty to give notice to or to protect the rights of the holders of the second mort-

gage.'^^ As a general rule the beneficiary, like any other pui-chaser,'* takes the prop-

erty freed from the mortgage lien,'" but where the debt secured by a first mortgage

forms a part of the consideration of a second mortgage to the same party, purchase

by the mortgagee at foreclosure of the first mortgage merely extinguishes such mort-

gage.'"

A trustee with a power of sale cannot purchase at his own sale," but this rule

does not apply where the power can be exercised only by suit and decree of fore-

closure," or where the sale is brought about entirely by a third party and over

which the trustee has no control." So also when the trust relation has terminated,

the trustee may purchase."* A purchase by a trustee in violation of his duties is

railroad company for a right of way cannot
continue to use such land without paying the
damages awarded the owner in a suit against
the mortgagor company, where he had actu-
al knowledge of the ©"wner's claim. Zimmer-
man y. Kansas City N. W. R. Co. [C. C. A.]
144 F. 622. Wlier'e the owner was not a par-
ty to the foreclosure proceedings, he was
not bound by the decree therein, nor was it

necessary for him to apply to the court In

charge of such proceedings to protect his

rights. Id. The court expressly refused to

decide as to the possible effect of want of

knowledge, on the part of the purchaser, of

the owner's claim for damages. Id.

63. Cox V. American Freehold & Land
Mortg. Co. [Miss.] 40 So. 739.

04. Mortgagee not estopped as against
purchaser at such void sale from foreclosing
mortgage -as to other notes. Wasserman v.

Metzger [Va.l 54 S. E. 893.

05. See 5 C. L. 1465.

60. Anderson v. Messinger [C. C. A.] 146

F 929
67. Merryman v. Blount [Ark.] 94 S. W.

714.
08. Marquam v. Ross [Or.] 83 P. 852; Id.,

86 P. 1.

69. Assignee of mortgagee complainant.
Anderson v. Messinger [C. C. A.] 146 F. 929.

70. Executor of mortgagee substituted as.

complainant. Schaeppl v. Bartholomae, 118

111. App. 316.

71. Marquam V. Ross [Or.] 83 P. 852; Id.,

86 P. 1. Second mortgagee in possession

may purchase at sale under first mortgage.
Id.

72. 73. Searles V. Kelly, Simmons & Oo.

[Miss.] 40 So. 484.

74. See ante this section.

75. VFhere the assignee of the mortgagee
purchased the property at a sale in foreclos-

xire proceedings Instituted by him, he took

the mortgagor's title freed from the trust.

Anderson v. Messinger [C. C. A.] 146 F. 929.

70. Alexander v. Grover, 190 Mass. 462, 77
N. E. 487.

77. Marquam v. Ross [Or.] 83 P. 852.
Note: "A trustee with a power of sale can-

not • • • purchase at his own sale.
Neither can a trustee whose .duty it Is to
convert the trust property into money for
the benefit of his principal or his creditors
purchase at a sale made by himself or by
his direction, or, under many authorities,,
upon a judgment or decree based upon a par-
amount title or adverse proceeding. Van
Eppg V. Van Epps, 9 Paige [N. Y.] 237; Jew-
ett v. Miller, 10 N. Y. 402, 405, 65 Am. Dec.
751; Djivoue v. Fanning, 2 Johns. Ch. 252;
Downs V. Rlckards, 4 Del. Ch. 416; Lewis v.

Welch, 47 Minn. 193, 48 N. W. 608, 49 N. "W.

665; Carson v. Marshall, 37 N. J. Eq. 213;
Hamilton v. Dooly, 15 Utah, 280. 49 P. 769;
Michoud V. GIrod, 4 How. [U. S.] 503, 11 Law.
Ed. 1076. Upon this latter point there Is a
sharp conflict in the decisions (Earl v. Has-
ley, 14 N. J. Eq. 332; Corpenning's Appeal,
32 Pa. 315, 72 Am. Dec. 789; Anderson v. But-
ler, 31 S. C. 183, 9 S. B. 797, 5 L. R. A. 166;
Allen V. Gillette, 127 U. S. 589, 32 Law. Ed.
271; Fisk v. Sarber, 6 Watts & S. [Pa.] 18),

but it is unnecessary at this time for us to

examine the adjudged cases, or attempt to de-
duce any general rule from them, if, indeed,

it is possible to do so. It will probably be
found on investigation that the decision in

each case depends upon the application of the
general rule of disqualification to the partic-

ular facts, and that, where there was a con-
flict between duty and self interest, the pur-
chase was held voidable, regardless of the
manner In which or by whom the sale was
made, and where there was no such conflict.

It was upheld."—From Marquam v. Ross
[Or.] 88 P. 852.

78. Under B. & C. Comp, § 423, sale can be

had only under a decree of foreclosure. Mar-
quam V. Ross [Or.] 86 P. 1.

70. Starkweather v. Jenner, 27 App. D. C.
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considered, in equity, as having been made for the benefit of the cestui que trust at

his election, regardless of the amount paid and whether there' was actual fraud or

not.^^ So also, where a pledgee of a mortgage on land forecloses and becomes the

purchaser, he will hold the title in trust for the pledgor and as security for the debt

secured by the pledge,*^ unless there is an agreement between the parties whereby the

pledgee may acquire title in his own name,*' or unless the sale is conducted by

an oiScer appointed by law.**

Agreements to permit redemption.^^—The time for redemption may be extended

by contract beyond the statutory period,*' and unless contrary to statute *' an

agreement to permit redemption or to extend the time therefor may rest in parol,**

but it must be satisfactorily proved.*" Where there is such an extension the owner

must comply with the terms of the contract or he will lose his right to redeem,"" and

in a suit to redeem pursuant to such a contract, the complainant must allege that he

redeemed or offered to redeem within the time specified by the contract,"^ or some

legal excuse -for not so doing must be shown."'' Under an agreement to extend with-

348. See, also, Anderson v. Messinger [C. C.

A.] 146 F. 929. A trustee holding property
as security for a loan made by it and in

trust to collect and apply the profits to cer-
tain purposes. Including the payment of a
prior mortgage, held not guilty of such vio-
lation of the trust as caused the foreclosure
of the mortgage and thus rendered the trus-

tee a trustee ex maleflcio of the property
which it purchased at the foreclosure sale.

Marquam v. Ross [Or.] 83 P. 852.

80. Where property was deeded to a trus-

tee to secure certain advances made by It

to the grantor and also in trust to collect

rents and profits and to apply them to cer-

tain purposes, Including the payment of a

prior mortgage, a suit by' the prior mort-
gagee to foreclose terminated the trust creat-

ed by the deed, and the trustee thereupon
became a second mortgagee In possession,

entitled to have Its Hen foreclosed and to

bid at the sale. Marquam v. Boss [Or.] 83

P. 852; Id., 86 P. 1.

81. Marquam v. Eoss [Dr.] 83 P. 852.

83. Munson v. American Sav. Bank &
Trust Co. [Wash.] 86 P. 1047; Anderson v.

Messinger [C. C. A.] 146 F. 939.

83. Munson v. American Sav. Bank &
Trust Co. [Wash.] 86 P. 1047. In which case

the pledgee Is merely charged with the duty
of accounting to the pledgor for the valua-

tion at which the former acquired the title.

Id.
84. Anderson v. Messinger [C. C. A.] 146

F. 929.

Notei "A pledgee, who is a trustee, cannot
become the purchaser at his own sale of the

pledge. But this rule is not applicable to a
judicial sale conducted by an officer appoint-

ed by law. Nor Indeed is such a purchase
absolutely void in all circumstances when
the sale is a private sale and the purchaser

has an interest to protect. In either of the

last-stated Instances, the sale would be void-

able if the purchaser were guilty of any
fraud or other wrongful practice in the

transaction; in the first instance.by a refusal

of the court to confirm the sale or by some
judicial proceeding to impeach it, and in the

latter Instance by such appropriate action

private or judicial as he should elect to make
his objection effective. Richards v. Holmes,

18 How [U. S.] 143, 15 Law. Ed. 304; Smith

V. Black, 116 U. S. 308, 29 Law. Ed. 398; Al-
len V. Gillette, 127 U. S. 589, 32 Law. Ed. 271;
Pewabio Min. Co. v. Mason, 145 U. S. 349, 36
Law. Ed. 732."—Prom Anderson v. Mes-
singer [C. C. A.] 146 P. 929.

85. See 5 C. L. 1465.

8S. Williams v. Hoffman [Ind. App.] 76
N. B. 440. Where third party advanced the
money for redemption, taking an assignment
of the certificate of purchase as security,
and agreed to allow the owner a certain
time In which to redeem. Id. The fact that
the party advancing the redemption money
took a deed before the expiration of the
time for redemption specified in the agree-
ment did not cut oft the owner's right to re-

deem within such period. Id.

87. An oral agreement to permit redemp-
tion after foreclosure sale, and a quitclaim
deed executed by the mortgagor, was within
Code l§ 2918, 4625, prohibiting the creation

of express trusts in realty by parol. Don-
aldson V. Empire Loan & Investment Co.

[Iowa] 106 N. W. 192.

88. Mann v. Provident Life & Trust Co.,

42 Wash. 581, 85 P. 56.

89. Finding of no agreement to extend

time sustained. Mann v. Provident Life &
Trust Co., 42 Wash. 581, 85 P. 56. Agreement ~

held not established. Matney v. Williams
[Ky.] 89 S. W. 678.

90. Williams v. Hoffman [Ind. App.] 76

N. E. 440. The fact that the holder of the

certificate of purchase with whom the agree-

ment was made took a deed to the land be-

fore the expiration of the time agreed upon

did not excuse the owner from redeeming or

tendering a redemption within such time.

91. Williams v. Hoffman [Ind. App.] 78

N. B. 440.

93. Williams v. Hoffman [Ind. App.] 76

N. E. 440. An allegation that complainant

was prevented from making a sale and thus

from raising the redemption money, by rea-

son of defendant having taken a deed for the

land before the expiration of the redemption

period, and that but for such violation of the

contract by defendant complainant could

have sold the land for a certain price, was
an allegation of a mere conclusion aTid hence^

insufficient. Id.
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out specification of time, redemption must be made witiiin reasonable time/' but

acceptance of part of tlie redemption money operates as an indefinite extension."*

One purcliasing the property witliout notice of the extension is npt affected thereby."^

A writ of assistance is intended to aid in the execution of the final decree in

order that the purchaser may have the benefit of his purchase."" It is a process issued

by the court to enforce its decree/^ and the power to issue it results from the princi-

ple that Jurisdiction to enforce a decree is coextensive with jurisdiction to hear and

determine the rights of the parties."' The issue of the writ is discretionary,"" but

it cannot be denied without some reasonable cause.^ In Wisconsin the court has

discretionary power to issue the writ with or without notice.^ It will never issue

in a case of doubt,^ nor will a question of legal title be tried or decided upon an ap-

plication for the writ.* Where, therefore, a stranger purchases a paramount title

and enters into possession after decree of foreclosure, a writ of assistance will not

issue at the instance of the purchaser," and a party to the foreclosure proceedings

93. Mann V. Provident Life & Trust Co.,

42 Wash. 581, 85 P. 56.

94. If the purchaser or holaer of the cer-
tificate of sale received any' part of the re-
demption money, which "would be a partial
redemption, he waives his right to a deed,
and the certificate becomes merely the evi-

dence of the lien upon the land as security
for the payment of the residue of the re-
demption money. 'Williams v. Hoffman [Ind.

App.] 76 N. B. 440. Five and one-half years
unreasonable, especially where purchaser
had made improvements. Id.

95. Matney v. Williams [ky.] 89 S. W. 678.

96. Board of Home Missions of Presbyte-
rian Church V. Davis [N. J. Bq.] 62 A. 447.

The writ is a final order and is appealable.
Bscritt v. Michaleson [Neb.] 106 N. W. 1016.

Note: "This writ is a process issued from
a court of equity to enforce its decree, and
its power to issue the writ results from the

principle that jurisdiction to enforce a de-

cree is coextensive with jurisdiction to hear
and determine the rights of the parties

—

that the court may do complete justice by
declaring 'the right and enforcing a remedy
for its enjoyment. The writ has been in

common use in the courts of this state, in

foreclosure cases, since Montgomery v. Tutt,

11 Cal. 190. The proceeding to obtain pos-

session through operation of this writ is

summary in its nature, and it has been fre-

quently held that title cannot be litigated in

this way, or the proceeding converted
into a trial of title. Landregan v. Peppin,

94 Cal. 465, 29 P, 771. Against whom the

writ will issue, it was said, in Burton v. Lies,

21 Cal. 88: 'Such writ can only issue against

the defendants in the suit, and parties hold-

ing under them who are bound by the de-

cree." See^ also, Harlan v. Rackerby, 24 Cal.

561; Steinbaoh v. Le Leese, 27 Cal. 295; Fris-

bie V. Fogarty, 34 Cal.. 11; Tevis v. Hicks, 38

Cal. 234; Henderson v. Tucker, 45 Cal. 647.

It was held in Bnos v. Cook, 65 Cal. 175, 3 P.

632 that the legal or equitable rights of per-

sons not parties to a foreclosure suit can-

not be adjudicated upon application for a

writ of assistance. In Kirsch v. Kirsch, 113

Cal. 56, 45 P. 164, the court said: 'The reason

for the issuance of the writ Is to give effect

to rights awarded by the judgment. It

should not and cannot operate to establish

in the one party, or to destroy In the other,

7 Curr. L.—108.

any rights to the property independent of
those determined by the judgmejit,' hence, as
has been held, the execution cannot exceed
the decree, the writ can issue only against
a party bound by the decree. Terrell v. Al-
lison, 21 Wall. [U. S.] 289, 22 Law. Ed. 634;
Howard v. Railway Co., 101 U. S. 837, 25 Law.
Ed. 1081; Boyd v. U. S., 116 U. S. 62ff, 29 Law.
Ed. 46. See, also, extended note to Wilson
V. Polk, 13 Smedes & M. [Miss.] 131, 51 Am.
Dec. 151; 2 Enc. PI. & Pr. p. 975. In Lande-
gran v. Peppin, 94 Cal. 465, 29 P. 771, it was
held that the defendant could not defeat the
writ of possession by showing that since
the date of the judgment he had purchased
an outstanding title. The (?ourt said: 'De-
fendant now claims a right to the possession,
acquired subsequently to this adjudication.
It is suflicient to say, the court cannot deter-
mine the merits of defendant's claim upon
this application. This is a proceeding upon
affidavits and no question of title can be lit-

igated in this way. This Is a hearing upon
a motion, and a motion cannot be convert-
ed into a trial.' Harlan v'. Rackerby, 24 Cal.

561, was a case where the mortgagor con-
veyed the premises during the pendency of

the suit, and the writ was refused because
the purchaser had no actual or constructive
notice of the suit. Clearly the writ would
have issued had the purchaser taken from a
party defendant or privy with notice. Baker
V. Pierson, 5 Mich. 456."^From Pay v. Stu-

benrauch [Cal. App.] 83 P. 82.

97, 98. Fay v. Stubenrauoh [Cal. App.]
S3 P. 82.

99. Board of Home Missions of Presby-
terian Church v. Davis [N. J. Eq.] 62 A. 447;

Prahl V. Rogers, 127 Wis. 353, 106 N. W. 287.

1. Prahl V. Rogers, 127 Wis. 353, 105 N.

W. 287.

2. Under Rev. St. 1898, § 3169. Prahl v.

Rogers, 127 Wis. 353, 106 N. W. 287.

3. Board of Home Missions of Presbyte-

rian Church V. Davis [N. J. Bq.] 62 A. 447.

4. Board of Home Missions of Presbyte-

rian Church V. Davis [N. J. Bq.] 62 A. 447;

Pay V. Stubenrauch [Cal. App.] 83 P. 82.

The tenant of a lis pendens purchaser cannot

set up the title of his landlord in resistance

of the writ. Fay v. Stubenrauch [Cal. App.]

S3 P 82.

5. The final decision of where the legal

title rests will not be made on the applica-
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who acquires a paramount title from an independent source,' having no connection

with the mortgagor's title, is within the same rule." Under statute in Wisconsin

the writ may issue against any person coming into possession after the institution

of the foreclosui-e proceedings and under or through the parties thereto,'' but this

rule does not apply to cases where a party is in possession under a title not reached

by the foreclosure Judgment.* In such case or in case of a fair controversy as to

whether such a situation exists, the parties should be left to their remedy by action."

Mere delay is no bar to an application for the writ.^" The writ should not be de-

nied or vacated upon mere allegations on information and belief which are denied.^''

The return of sale cannot be collaterally attacked on an application for the writ.^^

Omission of the seal of the court from the writ is an amendable- irregularity.^^ In

the absence of objection an affidavit may be treated as an answer to the application

for the writ.^* The court granting the writ has discretionary power to allow it to

be superseded upon the filing of a bond to cover rents and profits.'-^

Remedies to assert or protect title}^—The statutory remedy in Massachusetts

for recovery of possession of the property by the purchaser cannot be invoked unless

there has been a valid sale,^'^ but where the sale is sufficient to vest the purchaser

with the legal title, defenses based upon equitable grounds, such as fraud,' cannot

be made.^' In Wisconsin the purchaser may maintain a suit to quiet his title.
^''

Ejectment may be maintained against the mortgagor without joining his wife where

she is not a party to the rnortgage,^" but when the wife is made a party the issues

raised by her answer should be decided or her name should be stricken from the

case.^^

§ 9. The iid and the proceeds of foreclosure.—The hid is a contract/- but

there is no privity of contract between the purchaser and the mortgagor's grantee.-"'

tion for the writ, and the petitioner will be
required to establish his title in a proceed-
ing directed to that end. Board of Home
Missions of Presbyterian Church v. Davis
[N. J. Bq.] 62 A. 447.

6. Heir of mortgagor purchased indepen-
dent paramount title after decree and en-

tered into possession. Board of Home Mis-
sions of Presbyterian Church v. Davis [N. J.

Eq.] 62 A. 447. There was nothing in the
report of this case to show whether there

was any warranty in the mortgage. Editor.

7. See Rev. St. 1898, §§ 3187. 3169. Prahl
V. Rogers, 127 Wis. 353, 106 N. W. 287. Pur-
chaser after foreclosure sale. Id.

delivery of possession of land upon the filing
of a waste bond, such section being intend-
ed to apply only to orders and judgments in
actions involving the title or right to posses-
sion of realty as the direct subject of the
litigation. Id.

10. See 5 C. L. 1466.
17. Remedy under Rev. Laws e. ISl, § 1'.

New England Mut. Life Ins. Co. v. Wing, 191
Mass. 192, 77 N. B. 376.

18. New England Mut. Life Ins. Co. v.

Wing, 191 Mass. 192, 77 N. B. 376.
10. As against tax deeds, though foreclos-

ure not confirmed. Coe v. Rockman, 126 Wis.
515, 106 N. 'W. 290.

8, 9, 10. Prahl v. Rogers, 127 Wis. SSS, 106 ! 20. See Rev. St. 1899, § 3036, providing that

N. W. 287. ' ejectment shall be against party in posses-
11.

' Where the papers showed no reason- ' sion. Bouton v. Pippin, 192 Mo. 469, 91 S.

able probability that the tenant's claim that w. 149. The wife's inchoate right of dower
the applicant was a mere trustee for the ten- ' did not defeat the action. Id. Deed of trust

ant as to the purchase of the land was true,
[

in this case was on homestead property but

a motion to vacate the writ was properly : was executed before the enactment of the

denied. Prahl v. Rogers, 127 Wis. 353, 106
! statute requiring wife to join in conveyance

N. W. 287.
,

1 of homestead. Id.

13. Commissioner who made sale cannot I 21. When her rights are not not thus pro-

impeach his return. Fay v. Stubenrauch
j

tected, the appellate court may strike her

tCal. App.] 83 P. 82. I name from the record. Bouton v. Pippin, 192

13. Such irregularity is cured by appear- ' Mo. 469, 91 S. W. 149.

ance and motion to vacate the writ. See Rev. I 22. See 5 C. L. 1466.

St 1898, § 2829. Prahl v. P^ogers, 127 Wis.
;

2,3. Hence the grantee's only remedy for

353, 106 N. W. 287. I the sheriff's Wrongful refusal of a bid or

14 Board of Home Missions of Presby-
|
failure to enforce it is by a proper action

terian Church v. Davis [N. J. Eq.] 62 A. 447. ; against the sheriff. State Bank v. Brown,

15 Bscritt V Michaleson [Neb.] 106 N. I 128 Iowa 665, 105 N. W. 49. The right under

W 1016 An order allowing such a writ is I Code § 4033 to elect to hold a bidder for the

not within Code Civ. Proc. § 677, subd. 3, pro- amount of his bid belongs exclusively to the

vidin" for the superseding of orders for the
1
holder of the foreclosure judgment and can-
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For reasons which appear good and satisfactory to him the sheriff may reject a

bid/* or haying accepted it he may, before the transaction is closed, repudiate it

or authorize its withdrawal and resell the property.''^ A bid at a cash sale is not

binding unless accompanied or followed by payment or deposit or some offer to ar-

range for payment,^" or unless approved by the court,-' and where thfe bid is not com-

pleted by payment or deposit, the master may again sell the property.^* This rule

does not apply where the complainant is the bidder and the bid is for less than the

amount due hirii.^° The sheriff in making the sale is the agent of the owner of the

property as well as for the other parties,^" and where, by virtue of statutory au-

thority, hQ treats the sale as a nullity and so reports it to the court, neither he nor

the owner can enforce tlie bid."^ A sale under power of sale is within the statute

of frauds.^^

Bid money or deposit.^^—Where the complainant is the purchaser and his bid

does not exceed the amount due him under the decree, he need not pay over any

cash though the decree provides for a cash sale.^*

Accumulated rents.^^—Wliere rents falling due after the purchaser comes into

possession have been paid in advance to the mortgagor's receiver, the purchaser's

remedy is against the tenants.-'"'

Payment and distribution.^''—The application of the proceeds as between sev-

eral debts may be controlled by the provisions of the mortgage,'* and a surety on the

mortgage debt will be presumed to have contracted with reference to such provi-

sions.'^ A surety has no right as such to require the proceeds of the foreclosure

srtle to be applied to the portion of the debt as to which he is surety to the exclu-

sion of the other portion.*" As between separate parcels of land each owned by

not be asserted by anyone else, and hence the
mortgagor's grantee cannot hold the com-
plainant to a bid made through mistake and
allowed by the sheriff to be withdrawn. Id.

24. Code § 4033. State Bank v. Brown, 128

Iowa 665, 105 N. W. 49.

3."5. Code § 4033. State Bank v. Brown,
128 Iowa 665, 105 N. W. 49. Code § 4033 gives
the holder of the judgment or his attorney
the right to elect to proceed against the
bidder for the amount of his bid, but this

right belongs exclusively to such parties,

and when they fail to assert their right to

elect It is the duty of the sheriff to resell.

Id.

2fl, 27. Slack V. Cooper, 121 111. App. 485,

-afd. 219 111. 138, 76 N. B. 84.

25. Where master, supposing that bidder
was complainant, did not demand cash, and
bidder did not offer to pay cash until after

master had discovered his mistake and had
made a resale. Slack v. Cooper, 121 111. App.
485, afd. 219 111. 138, 76 N. E. 84.

39. See post this section, subd. Bid Money
or Deposit.

30, 31. State Bank v. Brown, 128 Iowa 665,

105 N. W. 49.

33. Acceptance of a bid does not create

enforceable contract in absence of written
memorandum signed by the party to be
charged. Dickerson v. Simmons [N. C] 53

S. B. 850. A deed prepared by the seller but

not signed is not sufficient. Id. Printed ad-

vertisement not a sufficient memorandum.
Id.

33. See 5 C. L. 1466.

S4. Slack V. Cooper, 121 111. App. 485, afd.

219 111 138, 76 N. B. 84.

35. See 5 C. L.. 1466.
3(1. The purchaser in such case is' not

within the class of claimants to surplus mon-
eys fixed by Code Civ. Proc. § 2405. American
Mortg. Co. V. Merrick Const. Co., 50 Misc.
464, 100 N. T. S. 561.

37. See 5 C. L. 1466.
38. The mortgage may give the mort-

gagee the right to elect as to the application
of the proceeds as betv^een spveral debts
secured by the mortgage and maturing at
different times, and the court will carry out
such election where properly made. Advance
Thresher Co. v. Hogan [Ohio] 78 N. E. 436.
Such election is not too late if made by prop-
er demand prior to the trial. Id.

39. Advance Thresher Co. v. Hogan [Ohio]
78 N. B. 436.

40. The primary equity growing out of

the relation of creditor, debtor, and surety
is that the creditor be paid what is due him,
that he does not lose this equity as against
the surety except by misconduct to the lat-

ter's prejudice. So that, when the creditor

in the original contract has received a mort-
gage covering the entire debt, and a personal
guaranty on a part of it, the presumption
is, in the absence of circumstances showing
the contrary, that he has taken the personal
guaranty as additional protection for his

debt. This presumption is strengthened
where it appears that the creditor, at the
inception of the debt guaranteed by the sure-

ty, refused to part with the property, the
consideration for the notes signed by the
surety, without such personal security. The
surety has, in case of sale resulting in a
sum insufficient to satisfy the entire debt.
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different persons, the proceeds of the sale of the entire tract will be apportioned to

the several parcels in the ratio in which the respective owners received the benefit

of the mortgage/^ and so also, where several parcels of land are sold as a single tract,

the proceeds should be apportioned between the several tracts in the ratio of their

respective values and not of their acreages.^^ A widow^s share of the proceeds of a

sale of her husband's property under order of the probate court belongs to the owner

of a mortgage executed by her upon her interest in her husband's property.*^ Where
payments made after decree of foreclosure are not credited against the decree, they

do not become, upon a subsequent foreclosure, a part of the funds to be distributed

by the court."
,

The mortgagor's right to the surplus is a mere chose in action,*^ and hence is

not subject to the lien of a Judgment rendered against the mortgagor after the fore-

closure sale,*" but the surplus itself is realty as regards its disposition.*' The ques-

tion as to the right to the surplus is solely between the claimant and the mortgagor.*"

The mortgagor's grantee is not entitled to the surplus until other liens against the

property are paid.*' The surplus of the proceeds of the sale of a homestead belongs

to the owner of the homestead.^" The amount for which a mortgagee selling under

power of sale will be liable as for surplus depends upon whether the sale is author-

ized or not.°^ Any party receiving the surplus will be liable therefor to the owner

thereof.^^ Statutory methods of ascertaining the right to surplus must be followed.^'

, no standing to demand that the proceeds be

I

applied pro rata upon the notes upon which
he is surety. A fortiori is this the case where
the mortgage contains a clause to the effect
that where any of the notes are guaranteed by
a third party he shall have no rights under the
mortgage unless the same Is assigned to him,
and that on sale the proceeds shall be first

applied on notes not so guaranteed until

the same are fully paid. Advance Thresher
Co. V. Hogan [Ohio] 78 N. E. 436.

41. 42. Hogg V. Rose, 183 N. T. 182, 76 N.
B. 38.

43. Sale by administrator of husband un-
der order of probate court did not satisfy the
mortgage so as to give widow's creditors a
claim to her share of the proceeds as against
owner of the mortgage. In re Angle's Es-
tate, 148 Cal. 102, 82 P. 668.

44. Where a party who had acquired an
interest in the mortgaged premises after de-
cree of foreclosure, made payments which
were not credited against the decree, the
court liad no power, upon an application for

surplus money, to dispose of the fund created
by such payments, and the party making
them was not, therefore, bound by a decree
for less than the full amount of such pay-
ments and might sue at law for such amount
as for money had and received, the full

amount of the decree having been paid to

the mortgagee. Brady v. Franklin Sav. Inst,

of Newark [N. J. Law] 62 A. 277. The party
who made such payments had the right to

treat the decree of foreclosure as for the
full amount, his payments having never been
credited, and could make application for the
surplus money on this basis without making
the mortgagee a party. Id.

45. Commerce Vault Co. V. Barrett [111.]

78 N. E. 47.

46. Commerce Vault Co. v. Barrett [111.]

78 N. E. 47. "Where a judgment creditor re-

deemed after foreclosure sale and then had
the property resold under his execution, the

surplus remaining after the satisfaction of
his claims was not subject to levy under ex-
ecutions on judgments rendered against the
mortgagor after the mortgage sale. Id.

47. Subject to vendor's lien of which pur-
chaser had notice by lis pendens, but only
after vendor has exhausted his remedy by
foreclosure of his lien. Eubank v. Finnell.
118 Mo. App. B35. 94 S. W. 591.

48. Hence party entitled to first payment
out of proceeds cannot invoke statute of
frauds. to defeat claim of another party to
surplus. Brinkerhoff Zinc Co. v. Boyd, 192
Mo. 597, 91 S. W. 523.

4». State Bank v. Brown, 128 Iowa, 665,

105 N. "W. 49.

50. This doctrine is not based on special
statutory provisions but upon general prin-
ciples of equity. In re Barrett's Estate, 140
P. 569.

51. Where the mortgagee in a mortgage
by deed absolute is authorized to make the
sale, he will be liable to the mortgagor for
only the difference between the amount of
the proceeds and the amount of the debt hut
where the sale is unadthorized the mortgagee
will be liable for the difference between tlie

vali;\e of the property and the amount of the
debt. Ullman v. Devereux [Tex. Civ. App.]
15 Tex. Ct. Rep. 470, 93 S. W. 472.

53. Where a second mortgagee acquires
title under foreclosure of the first mortgage
pursuant to an agreement to sell the land
and to account to the mortgagor for the
excess of the proceeds over the amount of

the second mortgage debt, equity will com-
pel him to account. Chaffee v. Conway, 125

Wis. 77, 103 N. W. 269. Where trustee had
notice that corporation claimed portion of

proceeds, but nevertheless paid all the pro-
ceeds to the bondholder. Brinkerhoff Zinc

Co. V. Boyd, 192 Mo. 597, 91 S. W. 523. Les-
see of mining corporation's' property paid
debt for which its bonds were pledged and
tpok assignment of the bonds, and then.
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§ 10. Personal liability and judgment for deficiency.^*—Suit, judgment and

Fatisfaction upon a mortgage does not ipso facto discharge the entire obligation se-

cured.°° Where, therefore, the mortgagee appropriates the mortgaged land by fore-

closure, the obligation secured is paid only to the extent of the value of the land.°°

Where the foreclosure is as to only a part of the debt secured, the burden, in a sub-

sequent action for the balance, is upon the defendant to show that the value of the

land is suflEicient to pay the whole debt.^' The possession of the mortgage and the

obligation secured by the mortgagor may lose its force as proof of payment by reason

of the character of the possession and the manner in which it was acquired.^*

One not personally liable for the mortgage debt is not liable for a deficiency.^'

The wife of a mortgagor, therefore, is not liable for a deficiency merely because she

joined in the mortgage.^" Nor is th« mortgagor's grantee liable personally where

hfi' does not assume the mortgage debt.^^ The mere fact that a grantee takes the

premises "subject to the mortgage'' does not render him liable for a deficieney,^^ and

even where he assumes the mortgage debt he may defend on the ground of lack of

consideration for such assumption."^- The assumption of the debt by the grantee

must be alleged^* and proved.^^ Where the mortgagee, without the knowledge or

consent of the mortgagor, releases a portion of the property to the grantee of the

mortgagor, the latter is thereby relieved from liability for a deficiency."* A gran-

tee of property who takes subject to a mortgage and who thereafter acquires the

mortgage cannot upon foreclosure hold the mortgagor liable for a deficiency."^

At common law no personal liability could be enforced in foreclosure proceed-

ings,"* and it is only so far as this rule has been changed by statute that such lia-

through an invalid act of the directors,
sduglit to acquire tlie company's equity of re-
demption, and foreclosed tlie mortgage secur-
ing the bonds and appropriated all the pro-
ceeds. Held that he was liable to the cor-
poration for the excess of the proceeds above
the amount of the debt for which the bonds
were pledged, with interest and costs, and
amounts paid on a second mortgage. Id.

53. Under Act June 14, 1836 (P. L. 633), §

19, the right to a surplus must be ascertained
upon a petition for a citation upon the trus-

tee to account and not upon a bill in equity.

Merchants' Trust Co. v. Real Estate Trust
Co. [Pa.] 64 A. 321.

54. See 5 C. L. 1467.

55. Even though the mortgage recites

that it is given to secure and "in discharge
of said obligation." Strieker v. McDonnell,
2i3 Pa. 108, 62 A. 520.

56. McKean v. Cook, 73 N. H. 410, 62 A.

729.
57. Mortgage to secure three notes fore-

closed as to first two, and subsequent action

on the third. McKean v. Cook, 73 N. H. 410,

62 A. 729.

58. In suit on bond secured by second
mortgage, the property having been sold un-
der a prior mortgage, the probative force of

possession of the bond and mortgage by the

mortgagor was destroyed by the fact that

he had secured possession as the prospective

administrator of the mortgagee. Ward v.

Ward, 144 F. 308.

5«). Johnson v. Clegg, 121 111. App. 550.

00. Johnson v. Clegg, 121 III. App. 550.

liiability of married iroman for a deficien-

cy depends upon the statutes of the various

states. Parratt v. HartsufE [Neb.] 106 N,

W. 966. See Husband and Wife, 5 C. L. 1731.

01. Rabb V. Texas Loan & Investment Co.
[Tex. Civ. App.] 96 S. W. 77.

62. Madden v. Lubke, 119 111. App. 339.
OS. Grantee not precluded from asserting

such lack of consideration by finding that
he assumed the debt. Parratt v. HartsufC
[Neb.] 106 N. W. 966.

64. Facts showing such assumption must
be alleged. Madden v. Lubke, 119 111. App.
339. Allegation that grantee assumed debt
•insufficient as being a mere conclusion.
Kreidler v. Hyde, 120 111, App. 505.

65. Certified copy of deed containing
clause that the grantee assumes the payment
of mortgage debt not alone sufficient to

charge him with liability for a deficiency.
Kreidler v. Hyde, 120 111. App. 505. Grantee's
acceptance of clause in the deed assuming
mortgage debt must be proved by proof that
deed was delivered to and accepted by him
or that he otherwise assented to such clause.

Id. Evidence held sufficient to sustain find-

ing that grantee did not assume mortgage
debt. Rose v. Dempster Mill Mfg. Co. [Neb.]
106 N. W. 990.

CO. Meigs V. TunniclifEe, 214 Pa. 495, 63

A. 1019. The fact that. the mortgagor's gran-
tee holds the mortgagor's deed with cove-
nants against incumbrances does not change
this rule where the mortgagee, at the time
of the release, has no notice of such cove-
nants, and the record of the deed contain-
ing them is not notice thereof to the mort-
gagee. Id.

67. The assumption of the mortgage debt
by the purchaser showed that such debt was
taken into consideration in connection with
the purchase price and there was no equi-
table reason for not allowing the merger of
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bility may be enforced in such proceedings."" Under a statute authorizing Judg-

ment for a deficiency, no personal judgment can be rendered where foreclosure is

denied."* In New York no action on the mortgage debt can be jnaintained without

leave of court pending foreclosure or after final judgment therein/^ and to justify

the granting of such leave the moving party must show a substantial reason tvhy

the debt was not enforced in the foreclosure suit/^ but the mere fact that the obligoj"

claims to have a defense against the debt is no reason for denying such leave.'''

Where a deficiency judgment in the foreclosure proceeding is authorized, the liability

for a deficiency is fixed by the foreclosure decree'* and cannot be contested on ob-

jections to a deficiency judgment,'' but such finding as to liability, being necessarily

indefinite as to amount, is not a judgment,'" and the better practice is to defer such

finding until after the report of sale," at which time an application for a deficiency

judgment may be heard upon motion.'* A return of a deficiency does not require

the docketing of a deficiency judgment without a motion therefor.'" Wliere the

officer is not required to make any return as to a deficiency, he is not officially liable

for failure to make such return*" or for a false return,*"^ and the failure of the

officer to make a return will not preclude the docketing of a deficiency judgment.*-

In the absence of statutory limitation mere delay in docketihg the judgment does

not affect its validity or its force as a lien,*' but an application for a deficiency judg-

ment should be made within the time that the statute would bar an action on the

note secured by the mortgage on the foreclosure of which the deficiency arises.'''

Limitations begin to run when the deficiency has been ascertained.*" An execution

the estates. Wonderly v. Giessler, 118 Mo.
App. 708, 93 S. "W, 1130.

«8. Marling v. Maynard FWis.] 109 N. "W.

537; Howe v. Sears [Utah] 84 P. 1107.

69. Marling v. Maynard [Wis.] 109 N. W.
j;37.

70. See Rev. St. 1898, §§ 3156, 3071.

Marling v. Maynard [Wis.] 109 N. W. 537.

71. Code Civ. Proc. § 1628 forbids such an
action without leave of the court In which
the foreclosure is pending or was instituted.,

La Grave v. Hellinger, 109 App. Div. 515, 96

N. Y. S. 564. Under Code Civ. Proc. § 1628
leave is a condition to the right to sue an
assignor of a mortgage who guarantees the
collection of the mortgage for a deficiency

after foreclosure. Robert v. Kidansky, 97 N.

Y. S. 913.

72. La Grave v. Hellinger, 109 App. Div.

515. 96 N. Y. S. 564. If it appear for any rea-
son that it would be inequitable to grant
such leave, it will be denied. Id.

7S. The liability of the obligor should be
determined in the action and not upon the

motion for leave to sue. La Grave v. Hel-
linger, 109 App. Div. 515, 96 N. Y. S. 564.

74. Such liability cannot be contested in

an action at law on the mortgage debt where
there has been a decree of foreclosure and
the parties and defenses in the foreclosure
suit and in the action at law are the same.
Black V. Thompson, 120 111. App. 424.

75. "While the decree finding personal lia-

bilities first rendered in a foreclosure pro-
ceeding is to a certain extent interlocutory,

yet as to findings of fact made in sucli de-

cree on issues properly pleaded it is not
subject to review on obiections to a deficien-

cy judgment. Parratt v. Hartsuff [Neb.] 106

N. W. 966.

28. Parratt v. Hartsuff [Neb.] 106 N. W.

966, following and approving Bro"wn v.

Johnson, 58 Neb. 222, 78 N. W. 515.
77. In a proceeding for, a deficiency judg-

ment under section 847 of the Code as it ex-
isted prior to the amendment of 1897, the
usual and better practice v^as not to deter-
mine the liability of a defendant for such de-
ficiency until after the report of the sale
when for the first time it can be definitely
ascertained that a deficiency actually exists.
Brown v. Johnson, 58 Neb. 222, 78 N. W.
515, follo'wed and approved. Parratt v. Hart-
suff [Neb.] 106 N. W. 966.

7S. Parratt v. Hartsuff [Neb.] 106 N. W.
966.

79. See Code Civ. Proc. § 726. Hooper v.

McDade, 1 Cal. App. 733, 82 P. 1116.
50. Under Pol. Code §§ 4175, 4176, and

Code Civ. Proc. § 8'S4, the sheriff is not re-
quired to make any return as to whether
there is any deficiency after the application
of the proceeds of the sale. Hooper v. Mc-
Dade, 1 Cal. App. 733, 82 P. 1116.

51. Returning an order of sale as satis-
fying the foreclosure decree when in fact
there was a deficiency. Hooper v. McDade,
1 Cal. App. 733, 82 P. 1116.

82. Under Code Civ. Proc. § 726. the fail-

ure of the sheriff to make any return as
to the -deficiency after the application of

the proceeds of the sale will not prevent
the party entitled to a deficiency judgment
from having such a . judgment docketed.
Hooper v. McDade, 1 Cal. App. 733, 82 P. 1116.

83. Where defendant is not injured by
the delay he cannot complain. Brown v.

Faile, 98 N. Y. S. 420.

84. Pochin v. Conley [Neb.] 104 N. W. 87S.

85. Not upon entry of the foreclosure de-
cree providing for the docketing of a judg-
ment for a deficiency. Howe v. Sears [TJtah]
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on a deficiency judgment barred by lapse of time may be vacated on petition of the

judgment debtor.^"

The lex loci contractus controls as to liability for a deficiency and the enforce-

ment thereof is a part of the mortgage contract;*^ and where the right asserted

and the remedy provided are of such a nature that they cannot be enforced in an-

other state without injustice to the citizens of such state, the courts thereof will re-

mit the parties to the forum in which the peculiar rights and remedies provided for

may be enforced.'^

§ 11. Redemption.^^—The word "redeem" as here used has a well defined

legal meaning, and that is that the owner of the equity of the real estate, which has

been sold under execution or decree, may ••ave the title vested in him which was di-

vested by the sale by tendering or paying to the holder of the certificate within the

redemption period the amount of principal and interest evidenced thereby."" Ex-
cept where the right is conferred by decree of court,"^ the right to redeem, though

a mere extension of the time for the assertion of the equity^ of redemption,"^ is en-

tirely distinct from the right to redeem prior to sale"' and rests entirely upon stat-

ute."* The right is neither property nor right of property, but a personal privi-

lege"' exercisable only in the manner provided by the statute"^ and by the persons

S4 p. 1107. statute begins to run from
confirmation of sale. Pochin v. Conley
[Neb.] 104 N. "W. 878. Tlie cause of action
for a deficiency judgment does not accrue
until tlie coming in of the report of the sale.

Parratt v. HartsufE [Neb.] 106 N. W. 966.

Se. Execution barred where issued near-
,ly sixteen years after entry of the judg-
ment. Quinnin v. Quinnin [Mich.] 13 Det.
Leg. N. 215, 107 N. "W. 906.

87. Under Gen. St. N. J. p. 2112, §§ 47, 48,

providing that liability for deficiency must
be enforced only By action within six months
after foreclosure and that the mortgagor
may redeem within six months after entry of
judgment in such action, a New Jersey mort-
gage bond cannot, after foreclosure in New
Jersey, be sued on in New York as a com-
mon-law bond. Hutchinson v. Ward, 99 N.

Y. S. 708.
88. Gen. St. N. J. p. 2112, §§ 47, 48, pro-

viding for independent action for deficiency,

and giving mortgagor right to redeem "with-

in six months after judgment in such action,
not enforceable in New York, and hence
judgment for deficiency on New Jersey mort-
gage bond against citizen of New York re-
fused, since debtor would have no right to
redeem from such judgment. Hutchinson v.

"Ward, 99 N. Y. S. 708.

89. See 5 C. L. 1468.
90. Williams v. Hoffman [Ind. App.] 76 N.

E. 440. Redeem means to "buy back," to
"liberate an estate by paying a debt for
which it stood as security." Bunn v. Bras-
well [N. C] 55 S. B.- 85; Id., 139 N. C. 135, 51

S. B. 927. A consent decree that "defendant
has an equity to redeem the land" is not a
decree for the conditional sale of the land,

but shows that the relation of mortgagor
and mortgagee previously existed between
the parties. Id.

»1. See post, this section and subdivision.

83. The statutory extension of the time
for redemption does not absolve the debtor
from all consequences of his default or de-

prive the creditor of any right, but only sus-

pends the right of the purchaser to an abso-

lute title until the expiration of the statutory
period. Heiger v. Faber, 116 Mo. App. 123,
92 S. W. 183.
Note on constitutionality of statute: In

Bradley v. Lightcap, 195 U. S. 1, 49 Law. Ed.
65, it was held that a statute requiring the
sheriff's deed on foreclosure to be executed
within five years did not affect the title of a
purchaser as to "^vhen the period for redemp-
tion had expired at the time of the enact-
ment of the statute, since the effect would be
to impair the obligation of the purchaser's
contract. In Barnitz v. Beverly, 163 U. S.
118, 41 Law. Ed. 93, and Cargill v. Powers, 1
Mich. 369, it was held that a law extending
the period of redemption in favor of the
mortgagor and his judgment creditors en-
acted after the execution of the mortgage
was void. In Robinson v. Howe, 13 Wis. 380,
it was held that a law extending the period
for redemption from tax sale passed after
the sale but before the expird^tion of the re-
demption period was void. But in Hooker v.
Burr, 194 U. S. 413, 48 Law. Ed. 1046, it was
held that as to ' a stranger purchasing at
foreclosure sale, a change in the law subse-
quent to the execution of the mortgage did
not impair any contract.—From 3 Mich. L.
R. 157.

93. See Mortgages, 6 C. L. 681.

94. Reiger v. Faber, 116 Mo. App. 123, 92
S. W. 183. Code 1896, p. 988, c. 97. Lacey v.
Lacey [Ala.] 39 So. 922.

Construction of statutes: The provisions
of the statutes which confer the right to
redeem from a foreclosure of a mortgage by
advertisement and which regulate its exist-
ence are remedial in character and should re-
ceive such liberal construction as will ad-
vance the remedy rather than restrict the
right of redemption. Lightbody v. Lammers
[Minn.] 108 N. W. 846.

95. Code 1896, § 3505. Lacey v. Lacey
[Ala.] 39 So. 922. A judgment against the
mortgagor rendered after foreclosure and
sale of a leasehold estate is not a lien upon
his right to redeem. Commerce Vault Co. v.

Barrett [111.] 78 N. E. 47.
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authorized thereby." Some of the parties to whom the right has been extended
under the various statutes as construed by the courts are the mortgagor's grantee,"*

mortgagor's heirs,"" tenants in common of the equity of redemption,^ judgment
creditors,^ and junior encumbrancers.' Everything constituting a part of the land
is subject to redemption.* Where the purchaser repudiates a redemption bond and
takes possession, he cannot thereaiter recover upon the bond.° The time allowed for
redemption is usually dependent upon statute.* T\Tiere the property is not redeemed
the title of the purchaser relates back to the date of the purchase so as to cut off all

intervening encumbrances,^ and such title is not affected by failure to apply for a
deed immediately after the expiration of the redemption period.*' Where a court of

06.
. Lacey v. Lacey [Ala.] 39 So. 922.

97. Lacey v. Lacey [Ala.] 39 So. 922. Code
1S96, § 3505, does not authoriee a wite claim-
ing the property as a homestead to redeem
from sale under mortgage executed by her
husband before marriage. Id.

98. Redemption from sale under power.
Diokerson v. Simmons [N. C] 53 S. E. 850.

99. Redemption from sale by advertise-
ment. See Gen. St. 1894, § 6042. Llghtbody
V. Lammers [Minn.] 108 N. W. 846. Proof
of heirship of a person entitled to redeem
is sufficient proof of the right to redeem
without the production of any document or
record, where it does not appear that any
probate proceedings have been completed.
Id.

1. Redemption from sale under power.
Dickerson v. Simmons [N. C] 53 S. E. 850.

3. Wyman v. Friedman, 120 111. App. 543.
A Judgment creditor held not estopped to re-
deem as against a purchaser of liens against
the property and of the master's certificate of
sale under the foreclosure proceedings, no re-
lation of trust or confidence having been
•established between such creditor and pur-
chaser, and no fraudulent concealment or
representation by the creditor as to the ac-
quisition of the note on which his judgment
was based having been proved. Id.
In Illinois the right of a Judgment creditor

to redeem is not dependent upon his having
a lien on the property. See Kurd's Rev. St.
1903, c. 77, §§ 20, 23. Wyman v. Friedman,
120 111. App. 543; Commerce Vault Co. v.
Barrett [111.] 78 N. B. 47.

3. Brady v. Oilman, 96 Minn. 234, 104 N.
W. 897. Junior mortgagee or Judgment lien-
or may redeem. Code Civ. Proc. § 701. Youd
v. German Sav. & Loan Soc. [Cal. App.] 86 P.
991.
Wlio ma^ contest right: Judgment lienors

whose liens are subject to a first and second
mortgage cannot contest the right of the sec-
ond mortgagee to redeem from a sale under
the first mortgage. Toud v. German Sav. &
Loan Soc. [C^l. App.] 86 P. 991. Where a
party claiming under a Judgment failed to
make a sufficient tender of redemption from
sale under first mortgage, he could not com-
plain that a redemption by a second mort-
gagee and an assignment of the redemption
certificate to the first mortgagee, who had
purchased the property, was invalid. Id.

Partial redemption: Where there are sev-
eral senior mortgages on several pieces of
property, all of which are covered by the
Junior mortgage but not by the senior, the

Junior mortgagee may redeem some of tlie

properties without redeeming the others, and

this may be done after decree of foreclosure
of all the senior mortgages as well as before
such decree. Ruprecht v. Gait, 119 111. App.
478.

Tlie order of redemption as bet'ween va-
rious lienors applies only to the particular
proceedings in which the order is made.
Cronan v. Corbett, 78 Conn. 475, 62 A. 662.
Notice o£ intention to redeem: A junior

lienor may redeem from foreclosure sale pro-
vided he files notice of his intention to do so
within the year allowed for redemption.
Gen. St. 1894, § 6044. Brady v. Gilman, 96
Minn. 234, 104 N. W. 897. It is a condition
precedent to the right of such lienor to re-
deem that he file notice of his intention to
do so, and to entitle him to give notice he
must have a lien on the premises at the time
he files his notice, and hence a notice of in-
tention to redeem filed before the intended
redemptioner is in fact a lienor, as when a
judgment creditor files the notice before his
Judgment is docketed, the notice is void, even
though the lien is thereafter perfected, as
by docketing the Judgment within the year
allowed for redemption. Id. The rule that
the law does not regard the fractions of a
day does not apply in the matter of docket-
ing a Judgment, since the statute requires
the exact time of such docketing to be shown
by the record, and hence a notice by a judg-
ment creditor to redeem given several hours
before the docketing of his judgment was
premature. Id.

4. In Alabama coal lying under land in
its natural deposit is real estate and fore-
closure and execution sales thereof are sub-
ject to redemption. Traer v. Fowler [C. C.
A.] 144 F. 810.

5. Purchaser, in suit to enjoin him from
taking possession, denied the validity of the
bond given by the mortgagor and relied on
by him as ground for an injunction, and se-
cured dismissal of the injunction. Reiger v.

Faber, 116 Mo. App. 123, 92 S. W. 183.
6. Where the statute makes no exception

in favor of minors, the court can make none.
Merryman v. Blount [Ark.] 94 S. W. 714.

7. Westerfleld v. South Omaha Loan &
Bldg. Ass'n [Neb.] 105 N. W. 1087; Traer v.

Fowler [C. C. A.] 144 F. 810. But this does
not entitle him to rents and profits during
the period allo'wed for redemption. See post
this section, subdivision Right to Possession
Pending Redemption.

S. Delay of four years in applying for
new deed, and until title was attacked by
mortgagor for defects in first deed, held not
unreasonable. McCauley v. Jones [Mont.] 86
P. 422.
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equity enforces a mortgage on lands in a foreign state by personal decree against

'the mortgagee," he is entitled to an analogous application of the law relating to fore-

closure as to the time allowed for redemption.^" The bill in a suit to enforce the

statutory right to redeem must allege a valid tender before the filing of the bill or

some excuse for failure to make such tender,^^ and the money must be paid into

court.^^ Failure to allege who was in possession of the land at the date of the foi ^

closure or the filing of the bill may be cured by amendment/' as may alsp a de-

fective allegation of tender.^* Whefre complainant is in possession at the date of

foreclosure he is not bound, as a condition precedent to the right to sue for redemp-

tion, to surrender possession unless such surrender is demanded by the purchaser

or his vendee.^^ Questions determined in the foreclosure proceedings are not open

to reconsideration in a suit to redeem by a party to such proceedings.^"

The right to redeem being incident to the mortgage, a suit in equity to redeem

from sale on the ground of invalidity thereof -may be maintained by anyone claiming

under or through the mortgagor.^' Under this rule the mortgagor's-wife may main-

tain such a suit,^* but when she comes into a court of equity to redeem she must do

equity'^^ and will not be allowed to secure more than adequate protection of her rights

or to make a profit out of her own delay and the failure to make her a party to the

foreclosure suit,^" while on the other hand equity will not impose inequitable bur-

dens upon her as a condition to the right to redeem.^"- The right of a mortgagor in

possession to assert the right to redeem after an invalid foreclosure is not affected by
the rule that a tenant cannot deny the landlord's title.^^ An accounting may be had
in a suit for equitable redemption,^' and to such a suit the mortgagee and his suc-

9. See ante, § 6 A, Jurisdiction.
10. Diclison V. Loelir, 126 Wis. 641, 106 N.

W. 793.
11. Code 1896, % 3507. Lacey v. Lacey

[Ala.] 39 So. 922. Offer to redeem witliout
tendering cash and witliout including costs
and taxes, is insufficient. ' Youd v. German
Sav. & Loan Soc. [Cal. App.] 86 P. 991.

13. Wliere a tender is made no statutory
redemption can be had unless at the time of
the filing of the bill the money is actually
paid into court and there is an averment in

the bill to that effect. Given v. Troxel [Ala.]

39 So. 578.

13. Fuller v. Varnum [Ala.] 41 So. 777.
14. A bill alleging tender of a gross sum

may be amended so as to show that the sum
tendered included all lawful charges kno"wn
to the complainant at the date of the tender.
Fuller V. Varnum [Ala.] 41 So. 777.

15. See Code 1896, § 3506. Fuller v. Var-
num [Ala.] 41 So. 777.

16. Marquam v. Koss [Or.] 83 P. 852.

17. Mackenna V. Fidelity Trust Co., 184
N. T. 411, 77 N. B. 721. Subsequent pur-
chasers of equity of redemption. Livingston
v. New England Kortg. Sec. Co. [Ark.] 91

S. W. 752.

J8. May sue during life of husband. Mac-
kenna V. Fidelity Trust Co., 184 N. Y. 411, 77

N. E. 721.

19. MTackenna v. Fidelity Trust Co., 184 N.

Y. 411, 77 ISf. E. 721. See ante, § 7, subd.

Offer of Equity.
20. She cannot speculate at the expense

of the purchaser by waiting until the lands
have increased in value or have been im-
proved, and then redeem as a matter of right,

when the purchaser offers or the court re-

quires him to fully protect her in some other

way. Mackenna v. Fidelity Trust Co., 1S4
N. Y. 411, 77 N. E. 721. She may be fully pro-
tected by giving her the right to elect be-
tween a release of her dower right from the
lien of the mortgage or the payment to her
of the value thereof, with the right to full
redemption if the purchaser does neither.
Id.

21. She will not be required to pay more,
except Interest and taxes, than she would
have been required to pay had she been
made a party. Mackenna v. Fidelity Trust
Co.. 184 N. Y. 411, 77 N. E. 721. It was error
to require the wife to pay, as a condition to
redemption, a deficiency Judgment against
her in another foreclosure relating to other
property, or to deduct the amount of such
judgment from the amount to be paid her
if she elected to take the value of her dower.
Id., modifying 98 App. Div. 480, 90 N. Y. S.

493.

22. This rule applies only to the landlord's
title at the inception of the tenancy, and
even if the mortgagor were the mortgagee's
tenant, the payment of the debt would de-
stroy the landlord's title. Sadler v. Jefferson,
143 Ala. 669, 39 So. 380. The mere fact that
an agreement under which the mortgagor re-
mained in possession provided that the mort-
gagor should pay the mortgagee certain
amounts as "rent" did not create the rela-
tion of landlord and tenant. Id.

23. Bill to redeem and for an accounting
Is not multifarious. Sadler v. Jefferson, 143
Ala. 669, 39 So. 380. An agreement that pay-
ments by the mortgagor, who remained in

possession, should be applied on the mort-
gage debt did not need any consideration,
since such payments had to be so applied,
regardless of agreement. Id.
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eessor, to both of whom payments have been made, are proper parties.^* A tender

or offer to pay the amount fixed by the foreclosure decree and sak is not always-

necessary.^'' A judgment lienor is not a necessary party to a suit to redeem from

an invalid sale.^° The right to redeem may be barred by laches/' unless there is

an absolute right to redeem by virtue of title/* in which case no lapse of time, less

than the period of limitation or prescription, will bar the right to redeem,^* the

statutory period for redemption not being applicable to a suit in equity to redeem

from invalid sale.^" The defense of limitations is waived if not pleaded.''- Where an

amended bill sets up a ground of redemption different from that set up in the

original bill, the amendment does not relate back to the filing of the original bill so

as to prevent the bar of limitations from attaching.'^ A suit to redeem being a

collateral attack on the foreclosure proceedings,'' prematurity of the foreclosure pro-

ceedings is not available as a defense.'* A party purchasing the mortgaged prop-

erty with notice, either actual or constructive, of the mortgagor's equities will not

be protected as a bona fide purchaser." A suit to redeem from foreclosure sale is

notice to a pendente lite purchaser from the original purchaser of every fact per-

tinent to the issues involved in the suit.'" Where the right to redeem from an in-

valid sale is allowed, the equities of the parties will be adjusted in accordance with

the rights of the mortgagor and mortgagee the same as if there had been no fore-

closure.'' The time allowed for the redemption is within the discretion of the

court.'*

Right to possession pending redemption.'^^—With the exception of the right of

24. Sadler v. Jefferson, 143 Ala. 669, 39

So. 380.

25. As where the purchaser has credits in
his hands applicable to the mortgage debt,
the complaint need not allege tender of the
amount fixed by the foreclosure decree nor
make offer of such amount, an offer to pay
the amount found due upon an accounting
being sufficient. Aetna Life Ing. Co. v.

Stryker [Ind. App.] 78 N. B. 245.

26. The object of such a suit being merely
to adjust equities between the mortgagor
and mortgagee. Kelso v. Norton [Kan.] 87

P. 184.

27. Delay of eight years, during which
time the rights of third parties have inter-

vened. Chace v. Morse, 189 Mass. 559, 76 N.

B. 142.

28. As when the mortgage sale was abso-
lutely void. Chace v. Morse, 189 Mass. 559,

76 N. B. 142. Where the owner of the equity
of redemption is not a party to the fore-

closure proceedings, his right to redeem aft-

er sale is not barred by the expiration of

the statutory period for redemption. Aetna
Life Ins. Co. v. Stryker [Ind. App.] 78 N. E.

245.

20. Chace v. Morse, 189 Mass. 559, 76 N. B.

142. Suit on last day before expiration of

statutory period, in time. Cox v. American
Freehold & Land Mortg. Co. [Miss.] 40 So.

739. Suit to redeem from sale under power
is barred in two years under Code 1896, §

3505. Drum v. Bryan [Ala.] 40 So. 131.

SO. Sale alleged to be invalid on account
of irregularities and because of interest of

purchaser. Merryma,n v. Blount [Ark.] 94

S. W. 714.,

31, A demurrer construed and held not to

raise defense of limitations. Cox v. Amer-
ican Freehold & Land Mortg. Co. [Miss.] 40

So. 739.

32. Cox V. American Freehold & Land
Mortg. Co. [Miss.] 40 So. 739. Original bill
alleged that sale was not made by the trus-
tee but by a party who was interested in the
debt or was the agent of the owner or hold-
er of the debt, who had no authority to make
the sale, was amended by allegation that
party making sale was not appointed by the
trustee in writing as required by trust deed.
Id.

33. See ante, § 7, subd. Modes of Attacking
Sale.

34. Mann v. Provident Life & Trust Co.,
42 Wash. 581, 85 P. 56.

35. Sadler v. Jefferson, 143 Ala. 669, 39 So.
380. Where a party takes a quitclaim deed
from the purchaser at the mortgage sale, he
takes his title with notice that it is doubtful
and that the mortgagor may have the right
to redeem. Aetna Life Ins. Co. v. Stryker
[Ind. App.] 78 N. E. 245. Where the lower
court allowed the mortgagor to redeem as
against a purchaser from the purchaser at
the mortgage sale, and the findings did not
disclose the nature of the deed to the sub-
sequent purchaser, it was presumed, on ap-
peal, that the deed was a quitclaim deed,
such presumption being indulged in favor of
the proceedings of the trial court. Id.

38. Aetna Life Ins. Co. v. Stryker [Ind.

App.] 78 N. E. 245.

37. Kelso V. Norton [Kan.] 87 P. 184. In
an accounting between mortgagor and mort-
gagee, the latter is entitled to interest on
taxes paid by him after taking possession
as purchaser at the rate of 12 per centum
per annum from date of payment, as pro-
vided by § 148 of the tax laws, being § 8423,

Gen. St. 1905. Id.

38. Ninety days was not unreasonably
short, though the complainant was an in-
fant who was not a party to the foreclosure



Cur. Law. FOEECLOSURE OP MORTGAGES OX LAXD § 11. 1723

the mortgagee to possession after default, which right is not divested by a sale at

which he is the purchaser/" and in the absence of special provisions in the mortgage

contract to the contrary,*^ the mortgagor is entitled to the possession, rents, and
profits of the property during the period allowed for redemption,*^ and this rule

applies to a mortgagee in possession*^ and to purchasers from him.** The rule that

the purchaser's title relates back to the date of the purchase applies only to his title

so as to cut off intervening incumbrances, and does not apply to the quantum of his

estate so as to entitle him to rents and profits.*" The mortgagor's right to rents

accumulating prior to the execution of the deed to the purchaser may be assigned,*"

but it does not pass to the mortgagor's grantee under the habendum clause in the

deed without more.*^ The Federal courts will follow the state laws as to the right

to rents and profits during the period of redemption.** The remedy for the re-

covery of such rents and profits is an action for money had and received.*" As a

general rule a suit in equity will not lie where there are no long, complicated ac-

counts,"" but the right to and the amount of such rents and profits may be deter-

mined in a suit against such mortgagee and the purchaser from him to redeem.^'^

Where a junior encumbrancer makes no attempt to redeem, he is not entitled to an

accounting from the purchaser's grantee as to rents and profits."-

Title and rights acquired hy redemption.^^—No new rights are acquired by re-

demption.^* The mortgage debt is cancelled by redemption by the mortgagor"" or

proceedings. Gravelle v. Canadian & Amer-
ican Mortg. & Trust Co., 42 Wash. 457, 85 P.

36.

39. See 5 C. K 1470.

40. Reiger v. Faber, 116 Mo. App. 123, 92

S. W. 183.
41. The mortgage may provide that the

rents and profits, pending redemption, shall

go to the purchaser, and such provision will

apply though the complainant be the pur-
chaser. Schaeppi v. Bartholomae, 118 111.

App. 316. "Where the clause providing that

the rents and profits pending redemption
shall go to the purchaser also provides that

4n case -of redemption the amount necessary
to redeem must be reduced by the amount so

received, such clause does not interfere with
the right to redeem. Id.

4a. Reiger v. Faber, 116 Mo. App. 123, 92

S. W. 183; Aetna Life Ins. Co. v. Stryker [Ind.

App ] 78 N. B. 245. In Illinois, Traer v. Fow-
ler IC. C. A.] 144 P. 810.

In Nebraska the mortgagor's title is not

divested until final confirmation of the sale,

and until such confirmation he is entitled

to the possession, rents, and profits of the

property. Westerfleld v. South O^maha Loan
& Bldg. Ass'n [Neb.] 105 N. W. 1087. The
purchaser is not entitled to recover from the

mortgagor or one holding under him for the

rents and profits of the mortgaged- premises

during the pending of an appeal from an
order of confirmation taken prior to the

passage of the act requiring appeal bonds
to provide for the payment of rents pending
appeal, where the appeal bond contains no

such condition. Id. This rule applies, how-
ever, only to appeals from execution sales

prior to the passage of the act requiring

appeal bonds, in such cases, to provide for

the payihent of rents pending the appeal.

Id.

43. Aetna Life Ins. Co. v. Stryker [Ind.

App.] 78 N. B. 245. Where the mortgagee

takes possession as purchaser, his right to
retain such possession by virtue of the mort-
gagor's default does not give him the right
tp the rents and profits. Reiger v. Faber,
116 Mo. App. 123, 92 S. W. 183. Such pos-
session and the receipt of rents and profits
do not aftect the validity of a redemption
bond given by the mortgagor. Id.

44. Aetna Life Ins. Co. v. Stryker [Ind.
App.] 78 N. E. 245.

43. Traer v. Fowler [C. C. A.] 144 F. 810;
Westerfleld v. South Omaha Loan & Bldg.
Ass'n [Neb.] 105 N. W. 1087.

46. Kaston v. Paxton [Or,] 80 P. 209.
47. In the absence of some further assign-

ment the moi-tgagor's grantee has no right
to such rents even after redemption. Kas-
ton v. Paxton [Or.] 80 P. 209.

48. Traer v. Fowler [C. C. A.] 144 F. 810.

49. 50. Kaston v. Paxton [Or.] 80 P. 209.
51. Aetna Life Ins. Co. v. Stryker [Ind.

App.] 78 N. B. 245.

53. Junior encurn'orancer who was not
party to foreclosure proceedings. City of
Lincoln v. Lincoln St. R. Co. [Neb.] 106 N.
W. 317.

53. See 5 C. L. 1470.

54. Wemple v. Yosemite Gold Min. Co.
[Cal. App.] 87 P. 230.

55. Franklin v. Jameson-Wohler [N. D.]
109 N. W. 56; Wemple v. Yosemite Gold Min.
Co. [Cal. App.] 87 P. 280. Where a redemp-
tion from a mortgage sale was ostensibly
made and in the name of an incumbrancer,
but was in fact made by and for the mort-
gagor himself, who owned tlie land* sold, and
the- certificate of redemption issued to the
ostensible re.demptioner who assigned it to
the mortgagor, by vfhom it was again as-
signed to a. third person, a sheriff's deed to
such subsequent' assignee passes no title, in

the absence of any showing entitling such
assignee Lo a decree adjudging him to be the
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his assigns/" or by anyone charged with the payment of such debt/' and a Junior

encumbrancer can acquire no rights by redeeming from such party.^* As a gen-

eral rule, however, redemption by a junior incumbrancer operates as an assignment

or transfer of the rights of the purchaser,^^ and the redemptioner is subrogated to the

rights of the first mortgagee so far as may be necessary to protect the former's

rightsf but this principle will not operate to keep alive a senior mortgage as against

a junior mortgage where the former is foreclosed without making the junior mort-

gagee a party, and the successors in interest of the senior mortgagor redeem with

notice of the junior mortgage."'^ Where confirmation of an execution sale is neces-

sary, the purchase by a judgment creditor at execution sale of the debtor's right to

redeem from foreclosure does not, until confirmation, extinguish the debt so as to

deprive the, creditor of the right to redeem."^ Under some circumstances a pur-

chase by a junior encumbrancer may operate merely as a redemption and an ex-

tension of the time in which the mortgagor may redeem."^ The purchaser at mort-

gage sale of' an undivided interest in land is not a joint owner with the owners of

the other undivided interests within the rule that redemption by a joint owner in-

ures to the benefit of all with a right of contribution."*

owner on equitable grounds. Id. Where
both the redemptioner and the debtor,
through mutual ignorance of their legal

rights, regarded the certificate of redemption
merely as an evidence of debt in addition to

the debt secured by the mortgage, the pos-
session of such certificate by the debtor is

prima facie evidence that the same had been
discharged and canceled. Id. The evidence
insuflicient to overcome such prima facie evi-

dence of cancellation. Id.

56. "Wemple v., Yosemite Gold Min. Co.

tCal. App.] 87 P. 280.

57. Franklin v. Jameson-Wohler [N. D.]

109 N. W. 56; Niles v. Cooper [Minn.] 107 N.

"W. 744. Same rule applies to privies of such
party. Id.

58. Niles v. Cooper [Minn.] 107 N. W. 744.

When party in possession purchased the

land from one charged with the mortgage
debt, and thereafter purchased the sheriff's

certificate of sale, thus extinguishing the

mortgage, a redemption from the sheriff by
a Junior mortgagee without inquiring as to

the title of such purchaser who was inr pos-

session was ineffectual. Id.

59. If tliere is no subsequent redemption
within the time fixed by law, the lien under
which the redemption was effected is ex-
tinguished and the redemptioner acquires

the title. Franklin v. Jameson-Wohler [N.

D.] 109 N. W. B6. A judgment creditor who
redeems from a foreclosure sale under the
statutes of Illinois buys the lien of the pur-
chaser and secures no more or less rights
than the purchaser would have acquired if

no redemption had been made. Traer v. Fow-
ler [C. C. A.] 144 F. 810. Where a Judgment
creditor of the mortgagor's grantee re-

deemed the property from a sale subject to

a certain lien, the priority and validity of

such lien were not affected. Jackson v.

Grosser! 218 111. 494, 75 N. B. 1032.

60. Wemple v. Yosemite Gold Min. Co.

[Cal. App.] 87 P. 280. When mortgagee pur-
chased and thereafter second mortgagee re-

deemed and assigned redemption certificate to

mortgagee, judgment lienor could not redeem
without paying amount of second mortgage.
,Youd V. German Sav. & Loan Soo. [Cal. App.]
86 P. 991. Where a junior lienor redeems he
thereby acquires the rights of the first mort-
gagee and may foreclose as to liens subse-
quent to the first mortgage. Cronan v. Cor-
bett, 78 Conn. 475, 62 A. 662.

61. Wemple v. Yosemite Gold Min. Co.
[Cal. App.] 87 P. 280.

62. McGaugh v. Deposit Bank [Ala.] 40
So. 984. Code 1896, § 1914, requiring a deed
to be made to the purchaser at a judicial
sale upon compliance by the purchaser with
the terms of the sale, applies only to sales
made by the sheriff, and this section, there-
fore, cannot be invoked to support tlie con-
tention that a purchase by a creditor at ex-
ecution sale made by a register of the debt-
or's right to redeem from a foreclosure sale
extinguished the debt and deprived the cred-
itor of the right to redeem. Id.

63. Where, pursuant to an agreement be-
tween the first and a second mortgagee made
prior to the expiration of the time allowed
the mortgagor to redeem, the second mort-
gagee, after the expiration of such time, paid
the first mortgagee the amount of the latters
claim and received from him a deed to the
property, the legal effect, without regard to ,

any agreement between the second mort-
gagee and the mortgagor, was_ to open tlie

decree for the purpose of redemption by any
person interested in the property. Phelps v.

Root, 78 Vt. 493, 63 A. 941. The second mort-
gagee was estopped to deny the right of the
owner of the equity of redemption to re-
deem, though the agreement between him
and the' owner of the equity of redemption
was In parol. Id. Evidence held suflicient
to sustain master's finding that there was
such an agreement. Id.

64. Given v. Troxel [Ala.] 39 So, 578.

Such purchaser's status as to the question of
redemption is not changed by his purchase
of an undivided interest of one of the joint
owners after the foreclosure sale. Id,
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POREIGJT CORPORATIONS.

§ 1. Status, Frlvlleges, nnd Rpgulntlon
(1725). Permits (1726). License, Excise, or
Francliise Taxes (1726). Operation and Con-
struction of Hegulatory Statutes (1727).
Noncompiiano6> witli Statutes; Effect (172S).

§ 2. Powers (1730).
§ 3. Actions by and Against; Jurisdiction

of Courts (1731). Liability to be Sued (1731).
Venue (1731). Limitations (1731). Service
of Process (1732).

§ 4. Remedies of StocklioIdeTH and Credit-
ors as Against Foreign Corporations and
Their Officers (1734).'

§ 1. Status^ privileges, and regulation.^—A corporation created by act of con-

gress is a domestic corporation, for some purposes at least, wherever it may engage

in business,^ but one incorporated under state law is a resident of that state alone,

and is foreign as to all others.* Since a corporation has no legal existence outside

of the jurisdiction creating it, the other states may prescribe the conditions upon
which it may do business therein,^ as requiring it to file a copy of its charter and to

designate a person upon whom service of process may be had,® or to consent to

service upon a particular one,^ to transact business in conformity to statutes,' to

1. Scope of article: This article treats of
tlie status, powers, rigrlits, and liabilities of
foreigrn corporations as such. . For general
corporation law, see Corporations, 7 C. L.

862; for taxation of foreigrn corporations,
•see Taxes, 6 C. L. 1602; for questions pe-
culiar to foreign corporations of a particular
kind, see Hailroads, 6 C. L. 1194; Building
and Loan Associations, 7 C. L. 300; Insur-
ance, 6, C. L. 69; Indemnity, 5 C. L. 1777.
For a general treatment of this topic, see
Clark & M. on Corporations, §§ 834-865.

a. See 5 C. L. 1470.
3. A railroad company created by Act of

Congress is not a foreign corporation with-
in Rev. St. 1895, art. 1194, el. 25, relating to
the venue of such actions (Texas & P. R.
Co. V. V\^eatherby [Tex. Civ. App.] 14 Tex.
Ct. Rep. 809, 92 S. W. 08), at least it is in
effect a domestic corporation -where t"wo
domestic corporations have been consolida-
ted with It (Id.).

4. Jameson v. SImonds Saw Co. [Cal. App.]
84 P. 289.

5. State V. Standard Oil Co., 194 Mo. 124,

91 S. ^V. 1062; Standard Oil Co. v. Com., 104
Va. 683, 52 S. E. 390. The adoption of § 10,

art. 11, of the constitution, prohibiting
foreign corporations from doing business
within the state until they file a copy of
their articles and designate a person for
receiving service, held to announce a policy
of refusing recognition until they submit
to the jurisdiction of the courts. Katz v.

Herrick [Idaho] 86 P. 873.

6. Under the provisions of § 10, art. 11, of
the constitution, and § 2653 of the Rev. St. of

1887, as amended by Act of March 10, 1903
(Laws 1903, p. 49), it is unlawful for a foreign
corporation to transact business within the
state without filing its articles of incorpo-
ration and designating a person upon whom
process may be served as therein provided.
Katz V. Herrick [Idaho] 86 P. 873.

7. Acts 1905, c. 39, p. 401, requiring the
appointment of the state auditor, does not

violate the 14th Amend. State v. St. Mary's
Franco-American Petroleum Co., 58 W. Va.

108, 51, S. E. 865. The charging of $10 for

the service of the auditor does not amount
to the taking of property without due proc-

ess of law. Id. St. 1899, p. Ill, c. 94, pro-

viding for service on the secretary of state
If the corporation fails to designate some
one upon whom service may be had, is not
void as taking property without due process
of law. Olender v. Crystalline Min. Co.
[Cal.] 86 P. 1082.
NOTE. Power of state to require the ap-

polntn^e>nt of a particular person, especially
where it had complied -with a former statute:
"Application by the state for' a writ of man-
damus, under a statute requiring nonresident
corporations to appoint the state auditor as
their attorney to accept service of, process
and notice, and to pay hiih $10 yearly for
his services, which fee he was to pay into
the state treasury. The general incorpora-
tion laws reserved to the state the right
to amend all charters granted by It and to
alter or repeal all laws applicable thereto.
Held, that the. statute is valid, as within
the reserved power of the state over its

corporations. State v. St. Mary's Franco-
American Petroleum Co., 58 W. Va. 108, 51
S. E. 865. Sanders, J., dissented on the ground
that the reserved power to amend gives no
right to pass an act which conflicts Tvith the
Federal Constitution, and that, as the statute
in question deprived the defendant of its

liberty and property without the due process
of law, it is unconstitutional. That the
state cannot, either in the creation of cor-
porations or in the amendment of their char-
ters, withdraw them from the guaranties of
the Constitution, is well settled. Railroad
Tax Cases, 13 F. 722, 754; Parrot's Chinese
Case, 6 Sawy, 349, 382. Vested rights cannot
be taken away under such reserved power.
People v. O'Brien, 111 N. W. 1, 7 Am. St.

Rep. 684, 2 L. R. A. 255, 2 Wilgus Corp.
Cases, 1426; City of Detroit v. Detroit, etc.,

R. Co., 43 Mich. 140, 5 N. W. 275, 2 Wilgus
Corp. Cases, 1458; nor can the fundamental
character of the corporation be changed.
Zabrlskle v. Hackensack & N. Y. R. Co., 3

C. E. Green [N. J.] 178, 90 Am. Deo. 617,

2 "Wilgus Corp. Cases, 1466; Shields v. Ohio,
95 U. S. 319, 24 Law. Ed. 357. Subject to
these limitations, however, the power may
be exercised to almost any extent,, to carry
into effect the original purposes of the grant
and to protect the rights of the publie or of
the corporation, its stockholders or creditors
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regulate its liability to injured ei-^ployes," so long as the conditions are within con-

stitutional limits"' and do not infringe upon the power of congress to regulate inter-

state commerce.^^ While a state cannot impose a condition preventing a foreign

corporation from removing causes to the Federal courts it may terminate its right

(o do business therein upon such removal.^^ Since a state admits foreign corpora-

tions only as a matter of comity, it may exclude those engaged in prohibited busi-

ness.^^ Eeasonable conditions upon the right to do business will be enforced by the

Federal courts.^* A corporation, with capacity to exist and do business in a limited

territory, extending its business beyond such limits under another name, may be held

liable as a partnership as to third persons dealing with it.^^

Permits.^^—Parol evidence is not admissible to show that a foreign corporation

has been licensed to do business in the state.^^

License, excise, or franchise taxes.^^—A license tax. on foreign corporation?

rated upon their capital stock is a tax upon the business and not upon the property,'^'

and is valid-" unless such corporations are exempt,^^ though only a part of the capital

or to promote the due administration of the
affairs of the corporation. Looker v. May-
nard, 179 U. S. 46, 52, 45 Law. Ed. 79. As
the po^wer of a corporation to appoint an
agent is derived solely from its charter, any
legislation that merely regulates or limits
such capacity is authorized by the reserved
right of amendment, 'when demanded by
the public interest, though not to such an
extent as to render it ineffectual or to sub-
stantially impair the object of the incorpo-
ration.' Leep V. St. Louis, etc., R. Co., 58

Ark. 407, 41 Am. St. Rep. 109, 23 L. R. A.
264; St. Louis, etc., R. Co. v. Paul, 173 U. S.

404, 43 Law. Ed. 746."—From 4 Mich. L. R.

307.

8. State held to have power to enact Acts

1901, p. 368, § 1 (Kirby's Dig. § 6749), pro-

viding for the forfeiture of the franchise

and charter rights acquired by a railroad

under a lease not executed in conformity
with the statute and make it applicable to

foreign corporations. Louisiana & N. "W. R.

Co. V. State, 75 Ark. 435, 88 S. "W. 559.

9. Code § 2071, as amended by Acts 27th

Gen. Assembly p. 33, c. 49, providing that

no- contract of insurance entered into be-

tween a railroad company should constitute

a defense to an action to recover for injuries

thereafter received. McGuire v. Chicago,

etc., R. Co. [Iowa] 108 N. W. 902.

10. A statute prohibiting an Insurance

company, which has never done business in

the state, from suing to recover premiums
on a policy Issued to a citizen outside of

the state conflicts with the 14th Amend, in

respect to due process of law. Swing v.

Brister & Co. [Miss.] 40 So. 146.

11. Statutes affecting contracts of sale

where goods are shipped direct from witli-

out the state to the purchaser contravene
the interstate commerce clause. Kirven v.

Virginia-Carolina Chemical Co. [C. C. A.]

145 F. 288. A foreign corporation engaged
in interstate commerce need not secure a

permit to do business in a state. French,

Finch & Co. v. Hicks [Tex. Civ. App.] 15

Tex. C't. Rep. 609, 92 S. W. 1034. A petition

alleging that plaintiflE corporation employed
defendant to sell goods in Texas which it

manufactured in Minnesota shows that it

was engaged In interstate commerce. Id.

A contract of a foreign corporation to con-

struct and equip a factory in Michigan in
the performance of which labor and ma-
terial were furnished within the state did
not relate to interstate commerce so as not
to come under Pub. Acts 1901, p. 317, No. 206,
notwithstanding it liad no place of business
or agent within the state and shipped the
machinery in from without. Hastings In-
dustrial Co. v. Moran [Mich.] 13 Det. Leg. N.
131, 107 N. VV. 706.

12. Security Mut. Life Ins. Co. v. Prewitt,
202 U. S. 246, 50 Law. Ed. .

13. A corporation contracting with phy-
sicians to defend suits for malpractice is

engaged in "professional business" prohibit-
ed to corporations by Rev. St., 1903, § 3235,
and is not entitled to a certificate permitting
them to do business within the state. Stp.te

V. Laylln [Ohio] 76 N. E. G67.

14. Tennis Bros. Co. v. Wetzel & T. R. Co.,

140 P. 193.
15. Marshalling of assets. Campbell v.

Campbell Co. [La.] 41 So. 696.

16. See 5 C. L. 1472.
17. Pattison v. Gulf Bag Co., 116 La. 963,

41 So. 224.

18. See 5 C. L. 1472.
19. American Smelting & Refining Co. v.

People [Colo.] 82 P. 531. And hence Laws
1902, p. 73, c. 3, § 65, imposing on foreign
corporations an annual license tax of 4

cents on each ,$1,000 of capital stock, pro-
viding that where the par value of the
stock is less than $1 per share the tax shall
be 2% cents per 1,000 shares. Is not subject
to Const, art. 10, § 3, relating to property
taxes. Id.

30. The tax imposed by Laws 1902, p. 73,

c. 3, § 65, being a tax on the business, is

not a tax on interstate commerce (American
Smelting & Refining Co. v. People [Colo.]

82 P. 531). and the classification made in

Imposing a different tax on corporations
having shares of a par value less than $1 is

reasonable and valid dd.). Held not void
as a post facto law within Const, art. 2.

8 11. Id.

21. Sess. Laws 1897. p. 157, c. 51, and Se?R.

Laws 1901, p. 116, c. 52, imposing a fee as
a condition precedent to the right to do
business in the state, held not to exempt
from further taxes (American Smelting &
Refining Co. v. People [Colo.] 82 F'. 531),
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stock is employed within the state,^^ and though it discriminates against foreign

corporations in favor of domestic.^* A statute providing that nonpayment of li-

cense tax shall work a forfeiture of a corporation's right to do business in the state

is valid.^* The basis for the assessment of the license fee,^^ and the franchise tax'"

in New York, is the capital, not the capital stocli:, employed within the state, and

in determining the amount of assessable capital so employed no deduction can be

made for indebtedness incurred in the prosecution of the business generally.-^

Public service corporations are not required to pay the fee exacted of foreign cor-

porations generally for the right to do business in Virginia,-* but are subject to a

special fee,-" and the test is whether their ehai'ters authorize them to engage in pub-

lic service business and not whether they intend to carrj' on such business.'"' A
foreign corporation domesticated by compliance with the statutes of Kentucky is

not subject to the franchise tax imposed on domestic corporations.'^ The rule

that, in case of doubt as to the validity of a tax, the doubt should be resolved in

favor of the citizen is inapplicable to a fee exacted from a foreign corporation for

the right to transact business in the state.*^

Operation and consti-uction of regulatory statutes}^—The Federal courts will

adopt the construction of regulatory statutes given by the local state courts."* The
words "doing business" or "transacting business" as iised in these statutes refer to

the general transaction of business and not to isolated acts/" or to wholly collateral

transactions.'" The prosecution of suits does not constitute doing business in the

state,'^ nor is the taking out of insurance for the protection of property a contract

and if it did attempt to exempt it would lie

void under Const, art. 10, § 9, declaring that
the right to tax corporations shall never be
relinquished (Id.). Hence Sess. Laws 1902,

p. 73, c. 3, § 65, imposing' a license tax, is

not void as impairing the obligation of a
contract. Id.

32, 23. American Smelting & Refining Co.
V. People [Colo.] 82 P. 531.

24. Sess. Laws 1902, p. 74, c. 3, § 66, held
not unconstitutional as denying equal pro-
tection of the laws. American Smelting &
Refining Co. v. People [Colo.] 82 P. 531.

^nd In a quo warranto proceeding to forfeit

a corporation's franchise, it cannot complain
that such statute is in conflict with Const,
art. 2, § 6, providing that the courts shall

be open to every person and a speedy rem-
edy afforded for every wrong. Id.

23. As provided by § 181 of the tax law
(Heydecker's Gen. Laws, p. 1918, c. 24).

People v. Miller, 98 N. T. S. 751.

2«. As provided by § 182 of the tax law
(Heydecker's Gen. Laws, p. 1919, c. 24).

People v. Miller, 98 N. T. S. 751. Upon re-

versal of the state comptroller assessing a
franchise and a license tax upon a wrong
basis, the supreme court will not modify
but remand the case. Id.

27. People V. Miller, 98 N. T. S. 751.

28. Not liable for the fee prescribed by
§ 38 of Revenue Laws (Va. Code 1904, p.

2214). Standard Oil Co. v. Com., 104 Va. 683,

52 S. E. 390.

20. Revenue Laws % 37 (Va. Code 1904, p.

2214). Standard Oil Co. v. Com., 104 Va. 683,

52 S. E. 390.

30. Standard Oil Co. v. Com., 104 Va. 683,

52 S. E. 390.

31. Notwithstanding Ky. St. 1903, § 841,

declares that on compliance therewith It is

a citizen and resident of Kentucky. Com-

monwealth V. Chesapeake, etc., R. Co., 27
Ky. L. R. 1084, 87 S. W. 1077.

32. Standard Oil Co. v. Com., 104 Va. 683.

52 S. E. 390.
33. See 6 C. L. 1473.
34. Tennis Bros. Co. v. "Wetzel & T. 3.

Co.. 140 F. 193.
35. A single transaction does not consti-

tute doing business within §§ 3261-3265, Rev.
Codes 1899. State v. Robb-Lawrence Co.
[N. D.] 106 N. W. 406. A single sale of
merchandise. Kirven v. Virginia-Carolina
Chemical Co. [C. C. A.] 145 F. 288. Act Feb.
18, 1901, 31 Stat. 794. Ammons v. Bruns-
wick-Balke-Coliender Co. [C. C. A.] 141 F.
570. Two sales held not doing business
within Laws 1892, p. 1895, c. 687, § 15. Ozark
Cooperage Co. v. Quaker City Cooperage Co.,

98 N. T. S. 113. Sale of cargo of coal in

New York by an agent whose territory was
the New England district, though having
an office in New York, held not doing busi-
ness witliin Corporation Law, Laws 1892, p.

1805, c. 687, § 15. Penn Collieries Co. v. Mc-
Keever, 183 N. Y. 98, 75 N. E. 935. A single
loan and the taking of a mortgage is not
engaging in business within 1 Mills' Ann.
St. §§ 499, 500, 1868. Roseberry v. Valley
Bldg. & Loan Ass'n [Colo.] 83 P. 637. Exe-
cution and acceptance of a note payable in

Texas does not sliow that the corporation
is doing business therein. Norton v. Thomas
& Sons Co. [Tex. Civ. App.] 15 Tex. Ct. Rep.
618, 93 S. W. 711.

3«. Taking assignments of claims and su-
ing thereon by retailing fish company held
not doing business within Const, art. 12, § 9.

Booth & Co. V. Weigand [Utah] 83 P. 734.

Loan of money and taking of security by
insurance company held authorized by Code
§ 1637. Prudential Ins. Co. v. Cushman
[Iowa] 106 N. W. 934.
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within the Few York statute requiring a permit.'* Literary and charitable corpora-

tions may engage in business in Massachusetts without filing the power of. attorney

required of foreign corporations generally.^' The New York stock corporation law,

requiring all foreign corporations having an ofBce within the state to keep a stock

book for the inspection of its stockholders, is valid.*" The Virginia statute making

the officers, agents, and employes of a corporation, which fails to maintain an office

in the state for the settlement of claims, personally liable, is not applicable to those

residing without the state.*^

Noncompliance with statutes; effect.'^'
—^The effect of noncompliance with these

regulatory statutes depends largely upon their terms and the intention of the legis-

lature. Under some statutes noncompliance renders all contracts of such corpora-

tion illegal and void,*' while under others they are' enforceable against the corpora-

tion but not by it.** Where a specific penalty is imposed for noncompliance, some

courts hold that such penalty is exclusive and the transactions are valid,*^ unless a

contrary intent is manifest.*" In some states the failure to comply does not affect

the validity of its contracts but renders the corporation liable to an ouster,*'' or to

a civil suit by the state.*' In some states, one who has contracted with a foreign

corporation cannot question its noncompliance.*" Statutes validating transactions

ST.. The bringing of an action is not doing
business witliin Banking Laws, Laws 1892,

p. 1861, 0. 689, § 31, requiring a certificate
from the superintendent of banks as a con-
dition to the right to transact business.
Western Nat. Bank v. Kelly, 48 Misc. 366,

95 N. T. S. 574. A suit by the trustee for
the creditors of a foreign insurance com-
pany to collect assessments imposed by a
judgment in a foreign court is not trans-
acting insurance business within Code 1880,

S 1073, and Laws 1890, pp. 15,, 16, o. 4.

Swing V. Brister & Co. [Miss.] 40 So. 146.

38. Within Gen. Corporation Law, Laws
1901, p. 1326, 0. 538, § 15. South Bay Co. v.

Howey, 98 N. T. S. 909.

39. Rev. Laws c. 126, § 4, or St. 1903, pp.
313, 314, c. 43, §§ 58-60, held not to apply to

a foreign university corporation. Tuiane
University v. O'Connor [Mass.] 78 N. B. 494.

40. Laws 1892, p. 1840, o. 6-88, § 53, impos-
ing a penalty of $250 on foreign corpora-
tions, and a penalty of $50 and resulting
damages on domestic corporations, is not
unconstitutional as imposing a more severe
penalty on foreign than domestic corpora-
tions, the one simply being liquidated.
Pelletreau v. Greene Consol. Gold Min. Co.,

49 Misc. 233, 97 N. T. S. 391.

41. Code 1887, § 1105 (Va. Code 1904, p.

522), held inapplicable to the president .who
was a resident of a foreign state. Richmond
Standard Steel Spike & Iron Co. v. Dininny
[Va.] 63 S. E. 961.

42. See 5 C. L. 1475.

43. Regulatory statutes which must be
coinpUea ^itli to give Talldity: Rev. St. 1899,

§ 1025. Chicago Mill & Lumber Co. v. Sims,

197 Mo. 507, 96 S. W. 344., Rev. Civ. Code
§§ 883, 885, as amended by Laws 1895, p. 52,

c. 47. American Copying Co. v. Eureka Ba-
zaar [S. D.] 108 N. W. 15. Kurd's Rev. St.

1903, c. 32. United Lead Co. v. Reedy Ele-
vator Mfg. Co. [111.] 78 N. E. 567.

44. The contracts of a foreign corporation

which has not complied with Rev. St. 1898,

5 1770b, are void and nonenforceable by the

corporation, but may be enforced against it.

Allen V. Milwaukee [Wis.] 106 N. W. 1099.
45. Procedure by state to enforce compli-

ance under 3610, 3611, Rev. St. 1898, together
with the penalty, held exclusive. Booth &
Co. V. Weigand [Utah] S3 P. 734. Since Bal-
linger's Ann. Codes & St. § 4417 makes it a
misdemeanor for any one to solicit subscrip-
tions to the stock of a foreign building asso-
ciation that has not complied with the stat-
utes, such penalty is exclusive and a con-
tract for stock is valid. Horrell v. Califor-
nia, O. & W. Homebuilders' Ass'n, 40 Wash.
531, 82 P. 889.

46. A corporation failing to comply with
the constitution and § 2653, Rev. St. 1887, as
amended by Act of March 10, 1903 (Laws
1903, p. 49),, cannot maintain an action on
its contracts notwithstanding certain penal-
ties are also provided. Katz v. Herrick
[Idaho] 86 P. 873.

47- In Iowa a judgment of ouster of a
foreign corporation for noncompliance with
the statutes relating thereto "will not be
awarded if the corporation complies within a
reasonable time. Iowa Lillooet Gold Min.
Co. V. U. S. Fidelity & Guaranty Co., 146 F.
437.

48. Failure of ' a foreign corporation to
comply, with Code Iowa 1897, § 1637, does
not affect the validity of its contracts, but
renders it liable to a civil suit by the state.

Iowa Lillooet Gold Min. Co. v. U. S. Fidelity
& Guaranty Co., 146 F. 437.

49. Code Iowa 1897, § 1636, provid-
ing that no person contracting with a cor-
poration shall set up want of legal or-
ganization. Id. A mortgagor who has
accepted and retained the benefits of

'

his contract cannot assert the invalidity of

the mortgage on the ground that the mort-
gagee, a foreign corporation, has not com-
plied with the statute prescribing the terms
upon which it may do business. Prudential
Ins. Co. V. Cushman [Iowa] 106 N. W. 934.

Where a commercial agent who is also the
registered agent as proVided by Act April
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void for noncompliance must express such purpose in their titles as required by the

constitution.^"

In many states noncompliance does not affect the validity of the contracts en-

tered into, but suspends the right to sue thereon,''^ in. which case compliance any

time before suit is sufficient,"^ but where the contracts are rendered void, subsequent

compliance does not give validity. "' Eights are determined as of the date of com-

mencing suit.°* In West Virginia noncompliance may be pleaded in abatement,^'

but must be raised before joinder of issue."" These statutes do not apply to con-

tracts executed without the state"' by a corporation not engaged in business in the

state,"' nor operate to prevent actions for the protection of general rights."' A stat-

22, 1874 (P. L. J081, resigns as commercial
agent but takes no steps to cancel liis ap-
pointment as reg-istered agent and enters
into a contract "with the corporation, he can-
not deny his status as registered agent to
invalidate the contract. De La Vergne Re-
frigerating Macli. Co. V. Kolischer, 214 Pa.
400, 63 A. 971.

50. Act of Feb. 8, 1905, entitled "An act
relating to foreign corporations doing busi-
ness in the State of Idaho," its sole purpose
being to legalize and validate past transac-
tion by foreign corporations which have not
complied with the constitution and statute,
held not to sufficiently express its subject in

the title and its retroactive character. Katz
v. Herrick [Idaho] 86 P. 873.

51. Statutes the Noncompliaiioc Tt'itli

vi-liieli Suspend the Rig-ht to Sue. Michignn:
Pub. Acts 1901, p. 317, No. 206. Hastings
Industrial Co. v. Moran [Mich.] 13 Det. Leg.
N. 131, 107 N. W. 706.

California: Act April 1, 1872 (St. 1871-72,
p. 826, t. 566), as amended by Act 1899 (St.

1899, p. Ill, c. 94). Black v. Vermont Mar-
ble Co.. 1 Cal. App. 718, 82 P. 1060.

South Dakota: Rev. Civ. Code § 883.
Bishop & Babcock Co. v. Schleuning [S. D.]
104 N. W. 854. Also precludes the corpora-
tion 'from intervening. Thompson v. Soroyer
[S. D.] 104 N. W. 854.

South Carolina: Failure to comply with
statutory conditions precedent to the riglit

to do business in the state does not render
its contracts void, but suspends the right to
sue thereon until it does comply. Kirven v.

Virginia-Carolina Chemical Co. [C. C. A.]
145 F. 288.

Helil Not to Suspend. Utah: The word
"benefits" as used in Rev. St. 1898, § 352,
providing that a corporation not complying
with § 351 shall not be entitled to the bene-
fits of the corporation law does not include
the right to sue. Booth & Co. v. Weigand
[Utah] S3 P. 734.

52. Kirven v. Virginia-Carolina Chemical
Co. [C. C. A.] 145 P. 288. A contract made
by a foreign corporation before it has com-
plied with Kirby's Dig. §§ 832, 833, is not
void but may be enforced .after compliance.
Woolfort V, Dixie Cotton Oil Co. [Ark.] 91 S.

W. 306.

53. Noncompliance with Hurd's Rev. St.

1903, c. 32, renders all contracts void and
subsequent compliance is immaterial. Unit-
ed Lead Co. v. Reedy Elevator Mfg. Co. [111.]

78 N. B. 567. Contracts of foreign corpora-
tions which have not complied with Rev. St.

1899, §§ 1024. 1025, are void- under § 1026,

and compliance before suit is immaterial.

7 Curr. L.—109.

Tri-State Amusement Co. v. Forest Park
Highlands Amusement Co., 192 Mo. 404, 90 S.

"W. 1020.
54. Plea that plaintiff had not complied at

the time the appeal bond was filed is insuf-
ficient, especially where the appeal is by the
opposing party. McCarthy v. Alphons Cus-
todis Chimney. Const. Co., 219 111. 616, 76 N.
E. 850.

5."!. Code W. Va. 1899, c. 54, § 30, as amend-
ed by Acts 1901, p. 108, c. 35, § 31. Tennis
Bros. Co. V. Wetzel & T. R. Co., 140 F. 193.
Noncompliance does not affect the Jurisdic-
tion of the Federal courts, but constitutes
a defense in abatement which may be
waived. Wetzel & T. R. Co. v. Tennis Bros.
Co. [C. C. A.] 145 F. 458.

56. Code W. Va. 1899, c. 125, § 16. Tennis
Bros. Co. V. Wetzel & T. R. Co., 140 F. 193;
Wetzel & T. R. Co. v. Tennis Bros. Co. [C. C.
A.] 145 P. 458.

57. Tri-State Amusement Co. v. Forest
Park Highlands Amusement Co., 192 Mo.
404, 90 S. W. 1020. A Missouri corpora-
tion may sue on a trust deed executed
in that state in the courts of Texas with-
out taking out a permit to do busi-
ness therein. Western Supply & Mfg. Co.
V. U. S. & Mexican Trust Co. [Tex. Civ.
App.] 14 Tex. Ct. Rep. 948, 92 S. W. 986.
Held not to apply to contracts made without
the state. Kirven v. Virginia-Carolina Chem-
ical Co. [C. C. A.] 145 P. 288. Evidence held
to show that contract of sale was consumma-
ted by acceptance without the state. Id. A
bill of particulars stating that the mer-
chandise was sold to the defendants upon
orders obtained by a traveling salesman at
Rouses Point, N. Y., and were received by
defendants at such place, does not shew that
the contract was executed in New York and
a motion to dismiss the action under General
Corporation Law, Laws 1890, p. 1063, c. 563,

§ 15, as amended by Laws 1901, pp. 267, 1326,
ce. 96, 538, and Laws 1904. p. 1250, c. 490,

was properly overruled. St. Albans Beef Co.
V. Aldridge, 99 N. Y. S. 398.

58. Rev. St. 1898, 1770b. held not applica-
ble to a mortgage executed without the state
on property within by a corporation not do-
ing business in the state. Chickering-Chase
Bros. Co. V. White & Co., 127 Wis. 83, 106 N.

W. 797. Rev. St. 1895, arts. 745, 746, pro-
viding that no foreign corporation shall

maintain any action in this state until it has
complied therewith, does not apply to a cor-

poration not doing business therein suing
on a foreign transaction. King v. Monitor
Drill Co. [Tex. Civ. App.] 15 Tex. Ct. Rep.
315, 92 S. W. 1046.

59. Suit by a New York corporation to
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tute prohibiting a foreign corporation from "maintaining" an action until it has

complied does not prevent it from commencing the suit and subsequently comply-

ing."" The disability to sue until compliance extends to the assignee of the cor-

poration."^ Since compliaivce is presumed, with some exceptions,"^ a corporation

need not allege or prove it,"^ the burden being on the party seeking to escape liability

to establish noncompliance."* A demurrer to a complaint for noncompliance will

not lie unless all the facts necessary to bring the case within the statute appear on
the face of the complaint."" The defense of noncompliance is not raised by a

general denial but must be specifically pleaded,"" and an affidavit of defense alleging

noncompliance must particularize^"' Eegulatory statutes are not retroactive."*

§ 2. Powers."^—The powers Of a foreign corporation are those granted by its

charter as limited by the laws of the state where it is doing business,^" but it is not

entitled to the benefits'^ nor subject to the liabilities'^ of statutes applicable by their

terms to domestic corporations alone. Under the doctrine of comity a foreign cor-

poration may exercise the powers of similar domestic corporations if its charter

permits, and it is not contrary to the public policy of the state,'^ but comity does

enjoin a citizen of Tennessee from wrong-
fully obtaining- complainant's stock quota-
tions. New York Cotton Bxch. v. Hunt, 144
P. 511.

60. Black V. Vermont Marble Co., 1 CaJ.
App. 718, 82 P. 1060; Ward Land & Stock Co.
V. Mapes, 147 Cal. 747, 82 P. 426.

Contra. Halsey v. Jewett Dramatic Co.,

99 N. T. S. 1122.

61. Palled to pay the license imposed by
Tax Law, Laws 1896, p. 856, c. 908, § 181, as
a condition precedent to the right to main-
tain an action. Halsey v. Jewett Dramatic
Co., 99 N. T. S. 1122.

62. In a suit on contract, a complaint fail-

ing to allege compliance with General Corpo-
ration Law,, Laws 1892, p. 1805, c. 687, § 15,

as amended by Laws 1901, p. 1326, c. 538,

fails to state a cause of action. Wood v.

Ball, 100 N. T. S. 119. In an action to re-
cover the purchase price of an article sold
in New York, the character of the transac-
tions, and the sales of the goods made, held
to .indicate that plaintiff was a stock com-
pany "within the act. Id.

63. State V. Robb-Lawrence Co. [N. D.]
106 N. W. 406.

04. State V. Robb-Lawrence Co. [N. D.]
106 N. W. 406; Hanson v. Lindstrom [N. D.]
108 N. W. 798. Replevin to recover chat-
tels mortgaged (Chickering-Chase Bros. Co.
V. White & Co., 127 Wis. 83, 106 N. W. 797);
though the complaint alleges that plaintiff

is a foreign corporation (Hanson v. Lind-
strom [N. D.] 108 N. W. 798).

65. Failed to show that contract was made
in the state or that plaintiff was a stock
company within Gen. Corporation Law, Laws
1901, p. 1326, c. 538, § 15. South Bay Co. v.

Howey, 98 N. Y. S. 909. An allegation in
the complaint tliat plaintiff is a foreign
corporation does not show that it is a stock
company. Id.

60. Leonard v. American Steel & Wire Co.
[Kan.] 84 P. 553.

07. Judgment awarded notwithstanding
an affidavit which failed to specify in what
particular plaintiff had failed to comply.
Mobile Cotton Mills v. Smyrna Shirt & Hos-
iery Co. [Del.] 62 A. 146.

es. Laws 1901, p. 1326, 0. 538, amending
Gen. Corporation Law § 15, by extending the
provision prohibiting suit on a contract exe-
cuted by a foreign corporation -which has
not complied with the statutes relative to
doing business -within the state, to its as-
signee is inapplicable to assignments made
prior thereto and protected by the constitu-
tional clause prohibiting the impairment of
the obligation of contracts. McNamara v.

Keene, 49 Misc. 452, 98 N. Y. S. 860. Rev.
St. 1898, § 1770b, providing that all contracts
made by a foreign corporation which has
not filed a copy of its charter, etc., in re-
spect to property within the state ^re void
as to the corporation and its assigns, does
not divest the corporation of lands acquired
prior to its enactment or affect the sale
thereof. Coe v. Rockman, 126 Wis. 515, 106
N. W. 290. Laws 1901. pp. 118, 121, c. 52,

§§ 4, 10, requiring foreign corporatiops to
comply with certain conditions before they
shall be entitled to transact any business or
prosecute or defend in any action, do not
apply to obligations incurred before its en-
actment. Stone V. Victor Elec. Co. [Colo.]
85 P. 327.

69. See 5 C. L. 1476.
70. Where a beneficial society depends for

its power to do business on the statute of
two states, one where ii» is organized and
the other wherein it is permitted to do
business, the statute of the latter controls
as to who may be beneficiaries. Dennis v.

Modern Brotherhood of America [Mo. App.]
95 S. W. 967.

71. Comp. Laws §§ 8572, 8573, held not to
authorize a foreign corporation to sell its

franchise and rights to a domestic corpora-
tion. Dieterle v. Ann Arbor Paint & Enamel
Co. [Mich.] 13 Det. Leg. N. 1, 107 N. W. 79.

72. Rev. St. 1899, § 1259, relating to the
liability of telephone and telegraph com-
panies organized "under the laws of this
state" in negligently transmitting messages,
does not apply to foreign corporations. Mo-
Carty v. Western Union Tel. Co., 116 Mo.
App. 441, 91 S. W. 976.

73. New York ce»ietery corporation may
hold property in the District of Columbia.
Iglehart v. Iglehart, 26 App. D. C. 209.
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not require that a foreign corporation be permitted to condemn private property for

local purposes and as a part of an interstate telephone system." A foreign corpora-

tion seeking to expropriate property must establish its legal incorporation.'" The
fact that a statute requiring the appointment of an agent to receive service of pro-

cess fixes no compensation does not preclude the parties from agreeing upon a com-
pensation and for the performance of additional services. '°

§ 3. Actions by and against; jurisdiction of courts. Bight to sue.''''—Courts

will entertain jurisdiction of suits by foreign corporations,'* but the right to sue,

existing only by comity, will not be extended so as to enforce a contract which by

statute a domestic corporation could not enforce,'" though it has been assigned."

In many states foreign corporations cannot sue until they have complied with the

statutes relative to the right to do business therein.'^ In New York, foreign cor-

porations may maintain actions in like manner and subject to the same regulations

as domestic corporations.*"

Liability to be sued.^^—In Alabama the 'courts have no jurisdiction of a cause

of action against a foreign corporation arising out of the state.** To obtain a war-

rant of attachment against a foreign corporation, plaintiff must show, not merely

allege, such status.*".

Venue.—In Texas a foreign corporation may be sued in any county where the

cause of action accrued,*" and in Washington the action must be brought in the

county where some person resides upon whom process may be served,*' and if brought

in another there is no jurisdiction of the subject-matter and an appearance does not

cure the defect.**

Limitations.^^—^Under the California statute, allowing foreign corporations

which have designated a resident for receiving service of process the benefit of the

74. Central Union Tel. Co. V. Columbus
Grove, 8 Ohio C. C. (N. S.) 81.

75. Cumberland Tel. & T. Co. v. St. Louis,

etc., R. Co. [La.] 41 So. 492.

7G. Leidigh & Havens Lumber Co. v. Clark
[Ark.] 94 S. "W. 686.

77. See 5 C. L. 1477.

78. Westminster Nat. Bank v. New Eng-
land Electrical Works, 73 N. H. 465, 62 A.

971.
7». Suit on insurance policy contract pro-

hibited by Rev. Codes 1899, § 3108. Walker v
Rein [N. D.] 106 N. W. 405. Immaterial that

such contract was made outside of the state.

Id.

80. The rule of comity expressed by Rev.
Codes 1899, S 5756, bars not only the asser-

tion by a foreign corporation itself of a
cause of action which a domestic corpora-

tion is forbidden to assert, but also bars

the assignee of such corporation. Walker v.

Rein [N. D.] 106 N. W. 405.

8J. See infra § 1, Noncompliance with
Statutes; Effect.

82. TJie right of a foreign corporation to

sue under Code Civ. Proc. § 1779, is not re-

stricted by Municipal Court Act, Laws 1902,

p. 1489, c. 580, § 1, subd. 18, extending juris-

diction to actions "against" foreign corpora-

tions having an office In New York City.

Western Nat. Bank v. Kelly, 48 Misc. 366,

95 N. Y. S. 574.

S3. See 5 C. L. 1478.

84. Dozier Lumber Co. v. Smith-Isburgh

Lumber Co. [Ala.] 39 So. 714.

83. A positive allegation is sufficient If

the affiant is in a position to know of his

own knowledge. American Trading Co. v.
Bedouin Steam Nav. Co., 48 Misc. 624, 96 N.
Y. S. 271. An allegation that affiant is a
department manager of plaintiff and has
personal knowledge of the shipment out of
which the claim grew was insufficient to
show that he had personal knowledge of the
defendant steamship's place of incorporation,
although he states it as of his own knowl-
edge. Id.

86. Rev. St. 189S, art. 1194, subd. 25. Bay
City Iron Works v. Reeves & Co. [Tex. Civ.
App.] 16 Tex. Ct. Rep. 329, 95 _S. W. 739.
Where by the terms of a contract made in
a certain county defendant Tvas to furnish
and plaintiff to sell machinery in such county
for commissions, a cause of action for non-
payment of commissions accrued therein. Id.

Where rent for a house is payable in the
county where located, a cause of action for
nonpayment accrues in such county. Id. An
action for deceit may be brought in the
county where it occurred though the foreign
corporation has its office and agents in an-
other county. Western Cottage Piano &
Organ Co. v. Griffin [Tex. Civ. App.] 14 Tex.
Ct. Rep. 332, 90 S. W. 884.

87. Under Ballinger's Ann. Codes & St.

§ 4854, a court in Snohomish county has no
jurisdiction of an action against a foreign
corporation where the service was made on
an agent residing in King county. Hammel
V. Fidelity Mut. Aid Ass'n, 42 Wash. 448, 85

P. 35.

88. Hammel v. Pldellty Mut. Aid Ass'n,
42 Wash. 448, 85 P. 35.

80. See 5 C. L. 1482.
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statute of limitations, the running of the period does not commence until such ap-

pointment."" The New York three year statute of limitation prescribed for the en-

forcement of the statutory liability of stockholders is applicable to actions against

stockholders of foreign corporations."^

Service of process.^^—So long as a corporation confines the exercise of its powers

to the state creating it, it cannot be reached by process issuing from the courts of

other states,"^ but when it engages in business in another, it thereby consents to ser-

vice as prescribed by the statutes of such state."* The doing of business in the state

is generally a prerequisite to a valid service."^' '"' But the manner of service is

largely within the regulation of state statutes, and a service on an agent,"' local

agent,"* managing agent,"" secretary of state,^ a special commissioner,^ or person

90. Act April 1, 1872 (St. 1871-72. p. 826,

c. 566), as amended by Act 1899 (St. 1899,

p. Ill, c. 94). Black v. Vermont Marble Co.,

1 Cal. App. 718, 82 P. 1060.
91. Code Civ. Proc. § 394. Bamsden v.

Gately, 142 P. 912.

93. See 5 C. L,. 1479. See for a lull discus-
sion the tapic Process, 6' C L. 1078.

».!. Jameson v. Simonds Saw Co. [Cal.

App.] 84 P. 289. Service of notice of suit

on a foreign corporation, having its office

and place of business in another state, by
a delivery of the notice and a certified copy
of the petition to the president at his office

in accordance with Sayli?s' Ann. Civ. St. 1897,

art. 1230 et seq., does not confer Jurisdiction.
Louisville & N. R. Co. v. Emerson [Tex. Civ.

App.] 15 Tex.- Ct. Rep. 831, 94 S. W. 1105.

A judgment in personam cannot be entered
upon a service of process . by publication
upon a foreign corporation unless there is

an appearance. In re Great Northern Const.

Co., 50 Misc. 467, 100 N. T. S. 564. An un-
autiiorized appearance through mistake held
not an apt)earance of the corporation. Id.

94. State v. Standard Oil Co., 194 Mo. 124,

91 S. W.' 1062. Hence it impliedly assents
that notice to appear and testify in any
suit affecting its right to do business served
on its attorney as provided by Rev. St. 1899,

§ 8983, shall be notice to it (Id.), and such
statute does not impose an unreasonable
burden on foreign corporations in that it

requires its nonresident officer to appear at

a reasonable time and place to testify in

actions under the anti-trust law (Id.). Serv-
ice on secretary of state if corporation fails

to designate person. Olender v. Crystalline

Min. Co. [Cal.] 86 P. 1082.

95. 96. Jameson v. Simonds Saw Co. [Cal.

App.] 84 P. 2S9. Evidence that the retailing

corporation styled itself the exclusive agent
within the territory of the defendant manu-
facturing corporation held under the facts

insufficient to show it was doing business in

the state. Id. An allegation in a com-
plaint that defendant at all times therein
mentioned was "doing business in the coun-
ty of T. and the state of California" was
sufficient without an allegation of continu-
ance to bring the case within St. 1899, p. Ill,

c. 94, allowing service on a foreign corpora-
tion doing business in the state which has
failed to designate a person by service

on the secretary of state. Olender v.

Crystalline Mln. Co: [Cal.] 86 P. 1082.

A foreign newspaper corporation engaged
also in distributing jiews, maintaining an

office and force In the District of Columbia
for the collecting of such news, is doing bus-
iness therein within D. C. Code § 1537 (31
Stat, at Li. 1419, c. 834), relating to service
of process on foreign corporations. Ricketts
V. Sun Printing & Pub. Ass'n. 27 App. D. C.
222. A single transaction does not consti-
tute "doing business" within Code Civ. Proc.
§ 411, authorizing ser,vice of process on a
foreign corporation doing business and hav-
ing a managing and business agent within
the state by service on such agent. Jame-
sort V. Simonds Saw Co. [Cal. App.] 84 P. 289.

97. Ballinger's Ann. Codes & St. § 1875,
construed with §§ 2818, 5397, 4864, held to
authorize service of a writ of garnishment
on soliciting agent of a foreign insurance
corporation. Tatum v. Niagara Fire Ins. Co.
[Wash.] 86 P. 660. One who has merely
authority to sell goods at a stated price held
not an agent. Hodge v. Acorn Brass Mfg.
Co., 98 N. T. S. 673. A time-keeper of a for-
eign corporation doing construction work is

an agent within § 155 Code Civ. Proc, au-
thorizing service of process on an agent.
Jenkins v. Penn Bridge Co., 73 S. C. 526, 53
S. E. 991.

98. An attorney in a county for the pur-
pose of settling a particular claim is not a
"local agent" within Rev. St. 1895, art. 1223,
authorizing service on foreign corporations
by service on a local agent. Bay City Iron
Works V. Reeves & Co. [Tex. Civ. App.] 15
Tex. Ct. Rep. 329, 95 S. W. 739. A travel-
ing auditor whose only duty is to inspect the
company's books and make reports is not
local agent under Code § 217, providing that
any person receiving or collecting moneys
shall be deemed a local agent receiving
service of process. Sherwood Higgs & Co.
V. Sperry & Hutchinson Co., 139 N. C. 299,
51 S. E. 1020.

99. One who has exclusive control and
supervision of some department, the man-
agement of which requires the exercise of
independent judgment and discretion, anH
the exercise of suoli authority that a service
of process on him will result in notice to-

the corporation, is a managing agent within
§ 4504, Gen. St.' 1901. Federal Betterment
Co. v. Reeves [Kan.] 84 P. 560. One whtt
chiefly represents a foreign corporation as
sales agent in a particular locality and main-
tains an office and storeroom is a managing
agent within Rev. St, Ohio 190f}. « 5043, for
service of process, though paid only by
commissions. Toledo Computing Scale Co.
V. Computing Scale Co. [C. C. A.] 142 F. 919.
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cdnducting the business,' is usually provided. Service on the appointed agent
after the cancellation of his appointment and the withdrawal of the corporation

from the state is void.* Service on an officer casually within the state on private

business is valid if the corporation is doing business therein,^ otherwise not.* Com-
pliance with regulatory statutes does not make a foreign corporation a domestic

<'orporation so as to render service by attachment inapplicable.'' Where the statute

provides several methods for service, plaintiff may select any one,' but where the

method is exclusive," service must be made as directed.^" When plaintiff attempts

service by publication he must show "facts authorizing such service.^^ In the absence

of a controlling statute to the contrary, the Federal courts in equity will follow

the mode of service adopted by the local state courts. ^^ A voluntary compliance

with the Ohio statute exempting foreign corporations complying therewith from
service by attachment by a corporation not authorized so to do does not entitle it to

the exemption.^^ In Florida a return of service need not state that the corporation

is doing business in the state or that the officer served is a resident of the state or

was engaged in business therein at the time.^* Where the commercial agent of a

foreign corporation is also its registered agent for service of process, the two agencies

are independent, and the resignation as commercial agent does not affect his status

as registered agent.^° Where, in a motion to quash the service of pi'ocess, the de-

fendant's affidavit puts in issue the "doing of business" within the state, plaintiff

has the burden of proving it.^*

1. St. 1899, p. Ill, c. 94, authorizing serv-
ice of process on a foreign corporation which
has failed to designate a person for receiv-
ing the same by service on the secretary of

state, is in lieu of service by publication
prescribed by Code Civ. Proc. § 412. Olender
V. Crystalline Mln. Co. [Cal.] 86 P. 1082.

2. Service of process on the insurance
commissioner confers jurisdiction of a for-

eign insurance company doing business with-
in the state. Brenizer v. Supreme Council,

Hoyal Arcanum [N. C] 53 S. B. 835.

3. Under D. C. Code § 1537 (31 Stat, at L.

1419, c. S54), service of process on a foreign
corporation doing business in the District of

Columbia may be made upon the person con-
ducting such business, whether or not he is

technically an agent. Ricketts v. Sun Print-

ing & Pub. Ass'n, 27 App. D. C. 222.

4. Hunter v. Mutual Reserve Life Ins. Co.,

99 N. T. S. 888.

5. Under Rev. St. 1895, art. 1223. Cam-
. eron & Co. v. Jones [Tex. Civ. App.] 14 Tex.
Ct. Rep. 131, 90 S. "W. 1129.

6. Johnson v. Computing Scale Co., 139

P. 339. Though the ofBcer incidently takes
up a matter of business. Buffalo Sandstone
Brick Co. v. American Sandstone Brick Ma-
chinery Co., 141 F', 211.

7. Albright v. United Clay Production Co.

IDel.] 62 A. 726.

8. Service on the managing agent under
§ 4504 of the Gen. St. of 1901, is sufficient,

though service could have been rtiade

through the secretary of state, under § 1262.

Federal Betterment Co. v. Reeves [Kan.] 84

P. 560.

9. Manner of service designated In art. 23,

c. 18, Wilson's Ann. St. 1903, on foreign cor-

porations which have appointed a person
for receiving service, is exclusive. Bes Line
Const. Co. V. Schmidt, 16 Okl. 429, 85 P. 711.

Act No. 41, 1894, and Act No. 105, p. 132, 1898,

authorizing service on the secretary of state,
a're not exclusive (In re Curtis, 115 La. 918.
40 So. .^34), and a service as authorized on
corporations generally is sufficient (Id.).
Service on agent at place of business as re-
quired by art. 198, Code of Prao. Id.

10. Under art. 23, c. 18, "Wilson's Ann. St.

.1903, where a foreign corporation has com-
plied therewith, a service upon a person other
than the one appointed is irregular, except
in the case of railroad and stage line com-
panies. Bes Line Const. Co. v. Schmidt, 16
Okl. 429, 85 P. 711.

11. Where an order for service by publi-
cation is only authorized upon a showing
that the plaintiff is unable, with due dili-

gence, to make service upon the defendant,
an affidavit of a constable that after diligent
search he is unable to find defendant within
the state or any agent thereof is insufficient
when service may be made on the secretary
of state, under Rev. St. 1898. § 1770b. Rol-
lins V. Maxwell Bros. Co., 127 Wis. 142, 106
N. W. 677.

12. If reasonable.- Toledo Computing
Scale Co. v. Computing Scale Co. [C. C. A.]
142 P. 919.

13. Blgalow Fruit Co. v. Armour Car
Lines [Ohio] 78 N. E. 267. A foreign corpo-
ration whose business is to furnish refrig-
erator cars and to ice the same for transpor-
tation, partly witliin and partly without and
across the state, is a "transportation or
other corporation engaged in Ohio in inter-
.state commerce business" within Rev. St.

1906, § 148c and hence cannot comply there-
with. Id.

14. Putnam Lumber Co. v. Ellis-Young
Co. [Fla.] 39 So. 193.

15. Registered as required by Act April
22, 1874 (P. L. 108). De La Vergne Refrig-
erating Maoh. Co. v. Kolischer, 214 Pa. 400,

63 A. 971.
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§ 4. Remedies of stockholders and auditors as against foreign corporations and
their officers."—A court will not take jurisdiction of a bill by a stockholder against

a foreign corporation for an act of the latter in managing its internal affairs, which

act affects complainant only as a stockholder/* but the right of a transferee of stock

to have the same transferred on the books is a contractual one and will be enforced.^*

The courts of Canada have no jurisdiction to wind up a foreign corporation,^"

especially where such proceeding is not ancillary to others pending in the domiciliary

state. ^^ In ^Massachusetts, officers of a foreign corporation participating in the issu-

ance of stock in exchange for property taken at an unfair valuation are personally

liable for the debts of the corporation. ^^ The liability of stockholders for unpaid

stock issued by a foreign corporation is determined by the law of the domicile.^^ but

matters of pleading are determined by the law of the' forum. ^* Where it appears

that a corporation has no assets in the state of its domicile and judgm^ent has been

obtained against it in another state, it is not necessary to obtain a judgment in the

domiciliary state before bringing an action against a stockholder in the state where

judgment has been obtained.^^ In an action to recover the prescribed penalty under

the New York stock corporation law for refusing to permit a stockholder to inspect

the stock book, the plaintiff need not prove that the person in apparent charge of the

office and who refused actually represented defsndant.^* The right of contribution,

under the law of the state of incorporation, of a stockholder who has been compelled

to pay a corporate debt, where the statute of such state does not prescribe an

exclusive mode of enforcing such liability, may be enforced in any state.^'

FOREIGIV JUDGMENTS.

§ 1. Recognition nn<I E.lfect (1734).
§ 2. Matters Adjndiesited and Concluded

by Foreign Judgment (1736).

§ 3. Action on Foreign Judgment (1736).
Defenses (1737). Proof of Foreign Judg-
ments (1737).-

§ 1. Recognition and effects*—Under the Federal constitution, a judgment

valid where rendered must be given full faith and credit in every other state,^*

16. Jameson v. Simonds Saw. Co. [Cal.
App.] 84 P. 289.

17. See 5 C. L,. 1483.
18. McCloskey v. Snowden, 212 Pa. 249,

61 A. 796. A court has no power to control
by mandamus or injunction the internal con-
duct of the affairs of a foreign corporation.
Brenizer v. Supreme Council, Royal Arcanum
[N. C] 53 S. B. 835.

19. Enforcement not an interference in
the internal affairs. Westminster Nat. Bank
V. New England Electrical Works, 73 N. H.
465, 63 A. 971.

20. Rev. St. Canada c. 129, as amended by
52 Vict. c. S2, § 3, Is not applicable to the
winding up of a corporation created under
the laws of West Virginia. In re Great
Northern Const. Co., 50 Misc. 467, 100 N. T.
S. 564.

21. In re Great Northern Const. Co., 50
Misc. 467, 100 N. T. S. 564.

22. Rev. Laws 1902, c. 126, § 18, is not
limited by cl. 4, § 58, c. 110, making only
such officers as sign the false statement of
value liable, the latter being expressly made
inapplicable by § 19, c. 136. Anthony &
Rcovill Co. V. Metropolitan Art Co., 190
Mass. 35, 76 N. B. 289.

23. Hobgood V. Ehlen [N. C] 5S S. S. 867.

24. A creditor of a Kansas corporation,
suing a stockholder in a Federal court in
Pennsylvania, may join a count based on
Gen. St. Kan. 1889, c. 33, § 33, giving a right
of action in case of insolvency and one under
§ 44 givins a cause of action in case of dis-
solution, though they could not be joined
in Kansas. Anglo-American Land Mortg. &
Ag. Co. V. Wood, 143 F. 683.

25. McConey v. Belton Oil & Gas Co.
[Minn.] 106 N. W. 900.

26. Action under Laws 1893, p. 1840, c. 688,

§ 53. Defendant has the burden of disprov-
ing such person's authority. Pelletreau v.

Greene Consol. Gold Min. Co., 49 Misc. 233,
97 N. T. S. 391.

27. Stockholder of a Maine corporation
oaying a corporate debt under Rev. St. Me.
c. 46, §§ 37, 38, 44-47, making stockholders
liable for corporate debts to the extent of
unpaid subscription, contribution may be
enforced in Massachusetts. Putnam v. Mi-
sochi, 189 Mass. 421, 75 N. E. 956.

28. See S C. L. 1483.
29. Splane v. Splane, 29 Pa. Super. CJt.

185. Decree of divorce. Field v. Field, 117
111. App. 307. Hence in an action on a
judgment by a husband against his wife, he
need not allege grounds upon which he could
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though recovery could not have been had in the state where recognition is demanded.^'
Such judgments," however, must be final,'^ and may be impeached for lack of juris-

diction,^' either of the subject matter'* or of the parties;'" except in New York a

foreign decree of divorce cannot be attacked by the party procuring it for want of

jurisdiction of the defendant.'* Where tlie judgment is rendered by a court of

record, jurisdiction will be presumed in its favor," unless the record negatives such

fact,",and the party attacking it must show lack of jurisdiction.'^ As a general rule

a foreign judgment cannot be impeached for fraud,*" except as it afEects the juris-

recover In the state where such action is
brouglit. Splane v. Splane, 29 Pa. Super. Ct.
185.

NOTK. Right of a foreign carpoTntlon
Tvhich lius not couiplievi -nitli the laivs of a
state, to sne on a foreign Judgment: "The
plaintifC, a foreign corporation, ' recovered
judgment in Missouri on a contract made in
Texas and sought to enforce that judgment
in the latter state. The defendant alleged
that the plaintiff at the lime of the contract
had not applied for or else liad forfeited his
permit to do business in Texas and hence
could not sue there upon the judgment, since
it "was a demand arising out of the contract
within the prbvisions of Rev. Civ. St. 1895,
arts. 745, 746. Held, that if such facts con-
cerning the permit are proved, tlie plaintiff
cannot recover on the judgment. St. Louis,
etc., R. Co. V. Beilharz [Tex. Civ. App.] 13
Tex. Ct. Rep. 605, 88 S. W. 512.

It has been said in a case cited as a prece-
dent for this decision that before enforcing
a sister-state judgment under the 'full faith
and credit' clause of the Federal Constitution
(Art. 4, § 1), a court may ascertain whether
the claim upon which It is based is such a
one as. the court has Jurisdiction to enforce.
Wisconsin v. Pelican Ins. Co., 127 U. S. 265,
32 Law. Ed. 239. This rule has already been
practically confined to penal judgments,
which are distinguishable upon the ground
that the real plaintiff is not a citizen but
the foreign state itself, and the Judgments
in favor of citizens alone are entitled to
extra-territorial recognition. See Hunting-
ton V. Attrill, 146 U. S. 657, 36 LaW. Ed. 1123.
Since a corporation also, is not a citizen,
within U. S. Const., art. 4. § 2, a state may
as it sees fit refuse to entertain Its suits.
Anglo-American Prov. Co. v. Davis Prov. Co.,

No. 1, 191 U. S. 373, 48 Law. Ed. 225. See,
also, 17 Harv. L. Rev. 417. Upon the basis of
this right the principal case can be support-
ed if the judgment can be said to be a demand
ari.sng out of the contract, upon which the
Texas statute forbids a foreign corporation
to sue."—From 19 Harv. L. R. 137.

30. Hence, where the Delaware statute of
limitations had not run -at the time of re-
covering a judgment therein, such judgment
could be enforced in Iowa though the period
m that state Iiad expired, Cuykendall v. Doe,
129 Iowa, 453, 105 N. "W. 698. Where a judg-
ment by coisfeswion has been regularly enter-
ed under the lav/s of the state nlicrc the
warrant of attoniey t/as made, such judg-
ment is entitled to recognition in other states
not allowing such confession of judgment.
Id.

31. Where the statutes of a state provide
that the exemplification of a judgment of a
justice of tlie peace, when filed In a court of

record, shail become a judgment of such

court, such exemplification will support an
action in other states, Burnet v. Smith, 29
Pa. Super. Ct. 472.

33. A decree of maintenance subject to
subsequent modiflcation is not a final decree
within the full faith and credit clause of the
Federal constitution. Freund v. Freund [N.
,T. Bq.] 63 A. 756. Judgment held final though
no costs were assessed by it. Childa v.
Blethen, 40 Wash. 340, 82 P. 405.

33. Question of jurisdiction Is always
open notwithstanding the full faith and
credit clause (Field c. Field, 117 111. App.
307; Cuykendall v. Doe, 129 Iowa, 453, 105
N. W. 698), though the judgment recites the
service of notice (In re Culp [Cal. App.] 83
P. 89), and such judgment may be im-
peached, especially in view of Code Civ. Proc.
§§ 1915, 1916, making a foreign judgment
against a person presumptive evidence sub-
ject to impeachment (Id.). Modiflcation of
a decree of divorce changing the custody of
a minor child. Id.

34. Field v. Field, 117 111. App. 307. Evi-
dence held to show that no such residence
had been established, in Nebraska as to give
its courts jurisdiction of a divorce proceed-
ings. Id. In a suit on a foreign Judgment
the mere fact that nearly six years inter-
vened between an interlocutory order deter-
mining liability and the rendition of the
judgment sued on held no indication that
the foreign court had lost Jurisdiction,
Childs V. Blethen, 40 Wash. 340, 82 P. 405.

35. Splane v. Splane, 29 Pa. Super. Ct. 185.
A record of a court of Oklahoma setting
aside a decree of divorce on application of
the wife was not available to show such ad-
judication where the record does not show
service of process on the husband. Buxbaum
V. Mason, 48 Misc. 396. 95 N. Y. S. 539.

36. People v. Shrady, 47 Misc. 333, 95 N.
T. S. 991. A husband securing a decree of
divorce in South Dakota and marrying again
cannot impeach such divorce in an action for
nonsupport by the second wife. Id.

37. Especially where such court has a
clerk and seal. Woodworth v. MoKee, 126
Iowa, 714, 102 N. W. 777.

38. Forrest v. Fey, 218 HI. 165, 75 N. B.
789. Record shows that the affidavit of non-
residence required as basis for warning or-
der was not signed nor sworn to. Id.

39. Must be overcome by aflflrmative evi-
dence. Woodworth v. McKee, 126 Iowa, 714,

102 N. W. 777. Where a foreign default
judgment was permitted to stand for more
than a year, and the only evidence impeach-
ing the service of summons is the conflict-

ing testimony of defendant, which is denied
by the deputy who served it, the evidence
held insuflicie,nt to impeach the jurisdiction

of the court. Splane v. Splane, 29 Pa. Super.
Ct. 185.
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diction of the court. *^ The conclusiveness of the sheriff's return as showing juris-

diction of the defendant is determined by the laws of the state rendering the judg-

ment.*^ A judgment in personam where defendant was not served within the state

and did not voluntarily appear is not enforceable in other states/^ and a foreigii

divorce decree on constructive service is not binding except where the plaintifE was

the injured spouse so that his or her domicile was rightfully severed from that of

the defendant.** The courts of Illinois will give the same credit to judicial pro-

ceedings in other states as are given them in their own state.*^ The courts of one

state have no power to enforce the decrees of other states.** A foreign record of

conviction is admissible as affecting a witness' credibility.*' A judgment of the

supreme court is not denied full faith and credit by a decision of a state court not

in conflict therewith.** In an action to recover maintenance under the New Jersey

statute, a wife cannot recover an additional amount due on a foreign judgment.*"

'§ 2. Matters adjudicated and concluded hy ' foreign judgment.^"—-A valid

foreign judgment is conclusive of all matters litigated and decided by it.^^ While

a decree cannot directly affect the legal title to real estate in another state, if the

court has jurisdiction of the parties and their equitai)le rights in property owned
by them,°^ the decree is conclusive of their equities^' and must be given full faith

and credit in other states.^*

§ 3. Action on foreign judgment.^^—A foreign judgment to be the basis of a

suit must be rendered in favor of the party suing thereon,^" and must be unsatisfied.^''

An action on a joint judgment may be maintained against one of the judgment

debtors alone.^* While the judgment must be final, the plaintiff need not allege

that no appeal has been taken or that the time for appeal has expired.^"

40. Field V. Field, 117 III. App. 307. De-
cree of divorce obtained by fraudulent aver-
ments and proof. Forrest v. Fey, 218 111. 165,
75 N. B. 789. Perjured testimony. Imma-
terial that it was not discovered until long
after the judgment was rendered. Bl Cap-
itan Land & Cattle Co. [N. M.] 86 P. 924.

Code Civ. Proc. Kan. § 575, permitting a
direct attack upon a judgment within two
years from rendition, does not authorize its

impeachment for fraud in an action on such
judgment in another state. Id.

41. Forrest v. Fey, 218 111. 165, 75 N. B.
789.

42. Splane v. Splane, 29 Pa. Super. Ct. 185.

43. Decree of divorce awarding alimony.
Downs V. Downs' Adm'r [Ky.] 96 S. "W. 536.

44. Otherwise there could have been no
jurisdiction save at the husband's domicile
for the reason that the wife's follows his

and would require personal service of de-
fendant. Haddock v. Haddock, 201 U. S. 562,

50 Law. Ed. .

43. Held tliat the law of California re-
quiring a justice of the peace to enter judg-
ment at the end of the trial is only directory
and one subsequently entered is valid. Reilly
V. Cooper, 119 111. App. 347.

46. Pennsylvania court has no power to
enforce the decree of another state nor to
declare it binding. Jarvis Adams Co. v.

KnapR, 213 Pa. 567, 62 A. 1112.

47. Not objectionable as giving extra-
territorial effect to such judgment. Ball v.

U. S. [C. C. A.] 147 F. 32.

48. A judgment of the supreme court o^

the United States that an insurance policy

could not be recovered upon as it stood is

not denied full faith and credit by an ad-
judication by a state court that such judar-
ment is not a bar to a suit in equity to re-
form the same. Northern Assur. Co-, v. Grand
View Bldg. Ass'n, 27 S. Ct. 27.

49. Remitted to a separate action. Freund
V. Freund [N. J. Eq.] 63 A. 756.

•TO. See 5 C. L. 1486.
51. Decree of maintenance held conclusive

of abandonment, both under the full faith
and credit clause and under the doctrine of
res judicata. Freund v. Freund [N. J. Eq.]
63 A. 756.

52. Under HiU's Ann. St. & Codes Wash.
§ 771 (Code 1881, § 2007), where the parties
to divorce proceedings are personally before
the court, it may determine their equitable
rights in their property. Ball v. Fall [Neb.]
106 N. W. 412.

53. Decree of divorce In Washington set-
tling the equities in land situated jn Ne-
braska in favor of the wife held conclusive.
Fall v. Fall [Neb.] 106 N.. W. 412.

54. Pall V. Fall [Neb.] 106 N. W. 412.

55. See "5 C. D. 1488.

56. A judgment in receivership proceed-
ings in whicli creditors intervened and im-
pleaded the stockholders of the .insolvent
corporation, which determined the amount
due each and' adjudged that they recover the
same, is a judgment in favor of the cred-
itors on which they may sue, though it

authorizes the receiver to collect the same.
Childs V. Blethen, 40 Wash. 340, 82 P. 405.

57. Southern Pine Lumber Co. v. Ward, 16
Okl. 181. 85 P. 459.

58. Childs V. Blethen, 40 Wash. 340, 82 P.
405.



7 Cur. Law. FOEESTEY AND TIMBEE 1737

Defenses.—Fraud in the procurement of a foreign judgment is not a common-
law defense"" but is ground for an equitable decree enjoining enforcement,"^ and
may be asserted in an action at law where equitable defenses are available"^ though

the action be in a justice's court,"^ without violation of the full faith and credit

clause."* Misnomer in a judgment is no defense where identity is alleged."' The
law of the forum determines whether the action is timely brought,"" unless it has

become dormant under the laws of the state where obtained,"' and whether another

judgment may be set off."* Where it was the practice of the state where a judgment
was obtained not to include accrued interest in the judgment but to note thereon

the date from which interest is allowed, such interest may be assessed in an action

on such judgment.""

Proof of foreign judgments.'"'—A copy of a foreign record must be certified by

the clerk as a true and correct copy, which certificate must identify it,'^ and must
also be accompanied by a certificate of the presiding judge that the attestation is in

due form.''*

FoBEiGN Laws, see latest topical Index.

porbstPrt and timbeb.

§ 1. PTofectlon and Regulation of E'orestB
|

§ 2. Logs and linmbeTlng; Booms and
and Treed (1737). I Floatage (1730). Liens (1744).

§ 1. Protection and regulation of forests and trees.''^—Where lands paid for

by the state are held in trust by a university for the purpose of instruction in scien-

B9. Matters ot defense. Coolot Co. v. Kah-
ner & Co. [C. C. A.] 140 P. 836.

60. Levin v. Gladstein [N. C] 55 S. B. 371.

61. Levin v. -Gladstein [N. C] 55 S. E. 371.

Need not return to the state rendering the
judgment to enjoin its enforcement. Id.

62. Levin V. Gladstein [N. C] 55 S. E. 371.

63. Equitable defenses available in jus-

tice's court in North Carolina. Levin v.

Gladstein [N. C] 55 S. B. 371.

64. Especially where enforcement might
be enjoined In the state rendering the judg-
ment. Levin V. Gladstein [N. C] 55 S. E.

371.
65. Could only be taken advantage of by

a plea in abatement in the original action.

El Capitan Land & Cattle Co. v. Lees [N. M.]
86 P. 924.

66. Not the. statute of limitations of the
state rendering the judgment. First Nat.
Bank v. Hazie, 27 R. I. 190. 61 A. 171. Under
D. C. Code § 1267, an action may be main-
tained in the District of Columbia, unless
such action is barred by the laws of the
state where rendered (McKay v. Bradley, 26

App. D. C. 449), the three year period pre-
scribed by § 1265 being inapplicable (Id.).

A statutory bar of limitation on a foreign
judgment completed before the adoption of

the code is one of the "rights" preserved
by § 1638, providing that the repeal by §

1637 (31 Stat, at L. 1435, c. 854) of any
statute shall not affect any "right" accrued.

Id.

67. NOTE: Enforcement of dormant
judgment In sister state: "A judgment was
obtained against the testator ir> fCansas. In

an action thereon brought in Rhode Island

against his executor, the defendant pleaded
that the testator had died more than one
year previous, and that the action was
therefore barred under Gen. St. Kan. 1901,
§ 4883. Held, that in an action on a judg-
ment of a sister state the lex fori governs
rather than* the lex loci, and the plaintiff
may accordingly recover. First Nat. Bank
V. Hazie, 27 R. 1. 190, 61 A. 171.
A state has power to prescribe the rem-

edies which it will allow within its juris-
diction. The statute of limitations is held
to affect the remedy and not the right, and
the lex fori will in general prevail. McBl-
moyle v. Cohen, 13 Pet. [U. S.] 312, 10 Law.
Ed. 177. But when a judgment is barred in

the jurisdiction where obtained, the rule is

somewhat douhtfuV though unquestionably
a state may allow an action in such a case.

Miller V. Brenham, 68 N. Y. 83. Neverthe-
less, as the whole question is one founded
on public policy, the better opinion, which is

supported by the weight of authority, would
appear to sustain the view that an action
on a judgment barred by the laws of the
state of its promulgation should not be al-

lowed in another state, as it would seem a
mere gratuity for a sister state to give it

greater efBcacy than its home tribunal.' St.

Louis, etc., Co. v. Jackson, 128 Mo. 119. A
judgment barred by special statute- apply-
ing to personal representatives of a deced-
ent, as In the case at hand, is a dormant
judgment equally with one tiarred by gen-
eral statute. Mawhinney v. Doane, 40 Kan.
676. The result reached by the court may
Be supported, however, on the alternative
holding that the plea did not bring the right
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tific forestry/* the state has aii interest in them sufficient to enable it to invoke

the aid of the courts for the protection of the forests thereon/^ and neither the

university^' nor one claiming under it will be permitted to destroy the forests with-

out regard to the interests of the state or the duties undertaken by the university

upon accepting the trust.'^ In Massachusetts, by statute, towns have an interest in

shade trees in public places sufficient to warrant the expenditure of public money
for their protection and preservation." The Spanish grant of 1797 to the inhab-

itants of a certain district in Louisiana of the right to cut timber on certain swamp
land near that district was intended "for the benefit not only of the grantees then

living but of their successors as well,'''' and the latter may prevent the unlawful

cutting of timber on the grant by a stranger thereto.'" An indictment will not lie

for the violation of regulations made by the executive department of the United

States government for the protection of forest reservations where such violation does

not constitute an offense against the Federal statute.^^

Statutes directed against larceny of logs have been enacted in many states,'^ and

penalties have been provided -for the unlawful cutting of the trees of another against

of action within the Kan. limitation."—From
19 Harv. L. R. 137.

68. Leathe v. Thomas, 218 111. 246, 75 N.
E. SIO. Such allowance does not violate the
full faith and credit clause, though not al-

lowed in the state repdering the judgment.
Id.

69. Cuykendall v. Doe, 129 Iowa 453, 105
N. W. 698.

70. See 5 C. L. 1489.
71. Sufficient, though on a separate paper,

If it is attached and specifically refers to the
preceding copy. "Woodworth v. McKee, 126
Iowa 714, 102 N. W. 777.

72. Chapman v. Chapman [Neb.] 104 N.

W. 880.

73. See 5 C. L. 1489.
'74. Under Laws 1898, p. 230, c. 122, au-

thorizing Cornell University to acquire at

the expense of the state forest lands tor

the purpose of conducting experiments In

forestry, etc., the university is a trustee
of the lands acquired by it and is not the
absolute owner so as to permit it to dis-

pose of it as It may choose. People v.

Brooklyn Cooperage Co., 100 N. T. S. 19. The
statute is constitutional, the appropriation
being assumed not to be in aid of the uni-
versity witlim Const, art. 7, § 1, and art. 8, §

9, declaring that the state's credit shall not
be loaned to any individual, association or
corporation. Id.

75. People V. Brooklyn Cooperage Co.,

100 N. Y. S. 19.

76. Though Cornell University, tinder
Laws 1898, p. 230, c. 122, authorizing it to
acquire at the expense of the state forest
lands for experiments in forestry, is vested
with discretion as to the manner of doing
the, work of instruction in forestry, it may
not denude the forest lands acquired and
cut or permit to be cut thereon timber in

such quantities as to destroy the forests
without regard to the interests of the state
Or the duties undertaken by the university
when It accepted the provisions of the act.

People V. Brooklyn Cooperage Co., 100 N.
Y. S. 19.

77. Where land was held as above indi-

cated, and was to become the absolute prop-
erty of the state after 30 years, a third per-

son who, with knowledge of the limitations
under* which it was held, contracted with
the university for the right to cut tii.iber

thereon acquired no greater rights than tlie

university had, and neither he npr the uni-
versity could denude the lands without any
attempt to carry on the work of scientifiG
forestry. People v. Brooklyn Cooperage Co.,
100 N. Y. S. 19.

.78. Town could reimburse a tree warden
who by mistake as to his duty but in good
faith incurred expense in an unsuccessful
attempt to protect certain trees from use for
the support of guideboards. Hixon v. In-
habitants of Sharon, 190 Mass. 347, 76 N. E.
909.

79. Richard v. Perrodln, 116 La. 440, 40
So. 789.

80. The grant was intended only for the
owners of prairie, or high, land In Bellfevue.
Richard v. Perrodin, 116 La. 440, 40 So. 789.
The land surveyed may have been all swamp-
at the time of the grant though it is not all
swamp at present. Id. The grant was suf-
ficiently definite to enable the land to be
located. Id. Defendant held not entitled to
cut timber thereon. Id.

81. The provision of the act of June 4,

1897, c. 2, 30 Stat. 34 (U. S. Comp. St. 19D1,
p. 1540), making it a criminal offense to vio-
late any rule or regulation made by the sec-
retary of the interior under the power there-
in conferred, for the protection of forest re-
serves, is an attempted delegation of legis-
lative power, and an indictment will not
lie for pasturing sheep on a reservation with-
out a permit in violation of a regulation
made by the secrr'ary, such pasturing not
being prohibited by any statute of the Unit-
ed States. United States v. Matthews, 146 P.
306.

82. Under a statute providing that In a
prosecution for the larceny of logs the find-
ing of the logs in possession of the accused
shall be presumptive evidence of guilt, the
finding of marked logs in the possession of
defendant does not of itself raise a presump-
tion of guilt. Code 1897, § 4836. Ownership and
wrongful taking as alleged must be estab-
lished as In other prosecutions for larceny,
and then possession by defendant raises a
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his concent.^' An owner of land whose growing trees have been destroyed by an-

other may sue either for the injury to the land or for the value of the trees.^* The
measure of damages in such case is treated elsewhere.*"* Injunction will issue in

proper cases to restrain the unlawful cutting or removal of timber/" but equity has

no jurisdiction to grant relief for an unlawful cutting or conversion where the rem-
edy is adequate at law."

§ 2. Logs and lumhering; booms and floatage.^^—Questions involving public

and private rights on legally navigable waters/" contracts relating to sales of manu-
factured lumber/" and questions concerning the measure of damages for breach of

timber contracts, are discussed in separate articles.^^

Growing timber is a part of the realty"' and contracts and conveyances relating

thereto are governed by the laws applicable to contracts concerning that kind of

property."^ An attempted oral conveyance constitutes a mere revocable license to

presumption analogous to that arising from
the possession of other stolen goods. State
V. Loomis, 129 Iowa, 141, 105 N. W. 397.

S3. Where defendant's employes were ig-
norant of plaintiff's land and cut trees there-
on in defendant's absence, supposing that
they belonged to defendant, the latter was
not subject to the penalty imposed by Eev.
Code 1892, § 4412, providing a penalty for
cutting down trees without the consent ot
the owner. Smith v. Saucier [Miss.] 40 So.
328. Where defendant was not shown to
have authorized or consented to the cutting
of plaintiff's trees by defendant's agent,
he was not liable for the penalty imposed
by Code 1896, § 4137, for willfully and know-
ingly cutting the trees of another. Alabama
Mineral Land Co. v. Lathrop-Hatron Lumber
Co. [Ala.] 41 So. 952. Indictment charging
accused with "maliciously" cutting timber
from the lands of another in violation of
Acts 1897, p. 257, c. 106, held good, after ver-
dict, as against objection that it failed
to charge that the removal was without the
consent of the owner. Whim v. State
[Tenn.] 94 S. W. 674. In an action to re-
cover for a wrongful cutting of timber, the
fact tbnt i^ifiintiffo at the opening cf the trial

waived their claim under the statute to
treble damages did not necessitate an amend-
ment to the complaint. Gumaer v. White
Pine Lumber Co. [Idaho] S3 P. 771.

84. Galveston, etc., R. Co. v. Warnecke
[Tex. Civ. App.] 15 Tex. Ct. Rep. 746, 95

S. W. 600. Where one sues for the value
of fruit trees destroyed by a fire he cannot
recover the value of the trees when attached
-to the soil, for he has not sued for injury to
his land. Id.

f.-.. See Damages, 7 C. L. 1029.
86. See, also. Injunction, 6 C. L. 6. Prop-

er V'here defendant failed to remove timber
within reasonable time as authorized by a
decree, and acquiesced in plaintiff's purchase
thereof and erection of sawmill, and market
value of timber would not adequately com-
pensate plaintiff. Hall v. Wellman Lumber
Co. [Ark.] 94 S. W. 43. Held error to dis-
solve restraining order upon defendant's
bond where it was 'shown plaintiff's damages
would be irreparable. Wethington v. Bax-
ter & Co., 124 Ga. 1024, 53 S. B. 505. Where
defendants acted in good faith and had prima
facie title to certain land, and plaintiff made
no claim thereto, it was error for the court

j

to include it in an injunction restraining de-
fendants from cutting timber on a large
body of land claimed by plaintiff. East Lake
Lumber Co. v. East Coast Cedar Co. [N. C]
55 S. E. 304. In a suit to enjoin the cutting
of timber, evidence held to show that the
land in controversy was contained in certain
official surveys as contended by defendant.
Taulbee v. Buckner's Adm'r [Ky.] 91 S. W.
734. In a suit to enjoin the cutting of tim-
ber by alleged trespassers in pos.«iession of
real property, plaintiff must recover on the
strength of his own title, as in ejectment.
Id. Where defendants in possession derived
title from the heirs of a former owner and
plaintiffs had neither title nor possession,
it was immaterial whether or not the v/ill

of such former owner was sufficiently certi-
fied to render a copy admissible in evidence.
Id.

87. In suit by the United States for wrong-
ful cutting and conversion of timber on the
public domain, the fact that by reason of
various devices resorted to by defendants it

was difficult for the United States to prqve
its case did not give equity jiirisdiotion.
United States v. Bitter Root Development
Co., 200 U. S. 451, 50 Law. Ed. — . Nor
could relief be had in equity on the the-
ory that defendants were trustees ex male-
flcio (Id.), or because one of the defendants
was the executrix of the principal tort feas-
or whose estate was solvent (Id.), or on the
theory that since the wrongdoers had
been granted permits to cut timber from
otlier lands a case was made for an account-
ing (Id.). Nor could multiplicity of suits
be relied upon to sustain the bill. Id. The
rule that the proceeds of property obtained
by theft or fraud may be followed in a suit
in equity by the true owner into the hands
of the voluntary assignee holding in bad
faith could not be invoked where the alle-

gations failed to identify any specific proper-
ty as the proceeds of tlie timber taken. Id.

88. See 5 C. L. 1490.
' 89. See Navigable Waters, 6 C. L. 742.
90. See Sales, 6 C. L. 1320.
91. See Damages, 7 C. L. 1029.
93. See Emblements and Natural Prod-

ucts, 5 C. L. 1096. Corbin v. Burden [Ga.]
55 S. B. 30.

9.S. A contract for the sale of standing
timber Is within the meaning of the statute
of frauds and must be in writing. Ives v.
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(.'liter upon the premises and cut and remove the growth/* but a vendee who has cut

and appropriated timber cannot defend an action for the purchase price on the

ground that the contract was oral.°^

The essential elements of agreements for the sale or removal of timber depend

upon the ordinary principles of contract law/' including those in regard to consid-

eration"^ and certainty.^* Fraud vitiates the contract as in other cases.''

The usual rules of interpretation apply, intention being the primary consider-

ation.^ Though the authorities are somewhat at variance on the question/ con-

Atlantic & N. C. R. Co. [N. C] 55 S. E. 74;
Corbin v. Durden [Ga.] o5 S. B. 30. A re-
ceipt, "Received of C $50 as part payment
on D and B tracts of timber," signed by the
vendor, does not comply with the statute
of frauds because of the omission of the pur-
chase price. The partial payment unaccom-
panied by possession did not save it from the
statute. Id. A contract for the cutting of
timber into cord wood is not within the
statute. Ives v. Atlantic & N. C. R. Co. [N.
C] 55 S. E. 74. In a suit to compel perform-
ance of a contract to sell timber, it was
immaterial that the memorandum was not
signed by plaintiff. Dennis Simmons Lum-
ber Co. v. Corey, 140 N. C. 462, 53 S. E. 300.
See, also. Frauds, Statute of, 5 C. L. 1550.

94. Parol sale authorizing entry and cut-
ting and providing that product should be
divided between owner and buyer held rev-
ocable at pleasure of owner except as to
timber cut. Colby-Hinkley Co. v. Jordan
[Ala.] 41 So. 962. One is not liable as for
breach of contract for failure to proceed
with the performance of an oral agreement
which legally gives him only a revocable
license to enter upon and cut timber upon
the lands of another. Id.

95. Alford Bros. v. Williams [Tex. Civ.
App.] 14 Tex. Ct. Rep. 778, 91 S. W. 636.

9«. See Contracts, 7 C. L. 761.
97. Plaintiffs' surrender of privilege of

running their own logs in a river held con-
siSeration for defendant's agreement to boom
and sort plaintiffs' logs. Nester v. Diamond
Match Co. [C. C. A.] 143 P. 72.

98. A contract conveying standing timber
. containing no clause limiting the time with-
in which it must be removed and authoriz-
ing the grantor upon clearing any of the
land to deaden the trees on the cleared
land after five years upon giving notice is

not void for uncertainty, but is an absolute
conveyance of the timber, and the grantor
cannot restrain the grantee from removing
the timber within the proper time. Woody
V. Intermont Iron & Timber Co. [N. C] 53
S. B. 953.

99. Where the sellers of timber assured
the buyers that they had had the timber
carefully estimated and such estimate show-
ed a certain number of feet, such represen-
tations were not mere matters of opinion,
and the buyers having manufactured and
sold the timber, could counterclaim damages
"where the representations were fraudulent.
May V. Loomis, 140 N. C. 350, 52 S. E. 728.
See', also. Fraud and Undue Influence, 5 C.

L. 1541. Where In an action to recover for
cutting timber there v^ras evidence from
which fraud or mistake in defendant's scal-

ing might have been inferred. It was not
error to submit to the Jury the question of

fraud or mistake. Peterson v. Reichel
[Mich.] 12 Det. Leg. N. 988, 106 N. W. 877.

1. The term "timber" has a variable mean-
ing depending upon the connection In which
it Is used and sometimes upon the occupa-
tion of the person using It. Pennington v.

Avera, 124 Ga. 147, 52 S. B. 324. Where the
contract was for timber for sawmill pur-
poses and the buyer "was a sawmill man,
held, taking the contract, as a whole, only
such portions of the trees as were capable
of being sawed into lumber passed by the
contract. Id. The term "mercliantable tim-
ber" means "fit for market," "of such a qual-
ity as will bring the ordinary market price."'

Listen V. Chapman & De"wey Lumber Co.
[Ark.] 91 S. W. 27. Under a contract for
the sale. of timber of a certain diameter, thu
diameter is determined by measurement at
tlie stump. Strother v. American Cooperage
Co., 116 Mo. App. 518, 92 S. W. 758. A clause
providing that a certain price per thousand
feet should be paid for all the "timber so
cut on said land" did not show that the
timber should be measured at the top but
referred to measurement after the cutting.
Id. A contract for timber "that will meas-
ure 12 Inches at the stump" should be con-
strued as a conveyance of all the timber that
would measure 12 inches "or more" at the
stump. Dennis Simmons Lumber Co. v. Cor-
ey, 140 N. C. 462, 53 S. E. 300. In an action
to recover for sorting logs where the ques-
tion was what "was meant by "sorting," a ques-
tion asked by defendant as to whether plain-
tiff "expected to sort and separate all the
different batches of logs" -was not designed
to aid in the Interpretation of the contract.
McGuire v. J. Neils Lumber Co. [Minn.] 107
N. W. 130. Plaintiff undertook by a first

contract to drive and deliver certain logs
clean and separate from logs of other par-
ties, and by a second to float, drive, and sort
In separate booms other logs. Held to
"sort" meant to separate the logs, and the
£wo causes of action arising on the contracts
"were practically identical as to "what was*
to be done under each. Id. Evidence held
insufficient to sustain defendants' contention
as to the location of the boundary of a tract
of land on which they had bought the stand-
ing timber from plaintiff.

. Preston v. McNeil
Lumber Co., 145 F. 683. Where a vendor of tim-
ber to be cut into ties agreed to refund the dif-
ference between 1800 paid him and the value
of ties cut at five cents each, the vendee was
entitled to recover the difference whether
the shortage In the ties w^s due to a lack of
timber or whether he was prevented by the
vendor from cutting the timber during the
time specified in the contract. Hilton v.
Taylor [Ala.] 40 So. 273.

2. See E C. L. 1491.
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tracts for, the sale of timber to be removed within a specified time are generally

construed as sales of only so many trees as the vendee removes within the time des-

ignated.^ If no time is fixed for its removal, the vendee has a reasonable time for

that purpose.* What is a reasonable time depends upon the circumstances of each

particular case at the time of the execution of the contract.'' A witness will not be

allowed to give his opinion as to what is a reasonable time," nor can the court ordi-

narily determine that fact as a matter of law.^

Questions of performance* and waiver" are governed by the ordinary rules.

The parties generally agree upon some person to do the scaling.^" Where a contract

3. See 28 A. & B. Enc. Daw t2nd Ed.] 541.

Where the contract provided that the gran-
tee "shall cut and remove said timber" on or
before a specified date, timber remaining
uncut after that date reverted to the grantor
though there were no words of reversion in
the contract. Bennett v. Vinton Lumber Co.,

28 Pa. Super. Ct. 495. A contract of sale of
timber with the right of removal within a
specified term passes a present estate in the
timber defeasible as to timber not cut with-
in the term. Dennis Simmons Lumber Co.
v. Corey, 140 N. C. 462, 53 S. E. 300. Where
defendants had agreed to execute *'a lease
for said timber" upon payment therefor with-
in five years, plaintiff was entitled to a con-
veyance of the timber. Id.

4. Listen V. Chapman & D. Lumber Co,
[Ark.] 91 S. W^. 27; Carson v. Three States
Lumber Co. [Tenn.] 91 S. W. 53. Where a
consent decree in chancery authorized de-
fendant to remove the timber from certain
land, he was required to do so within a rea-
sonable time. Hall v. Wellman Lumber Co.
[Ark.] 94 S. W. 43.

5. Brinson & Co. v. Kirkland, 122 Ga. 486,
50 S. B. 369; Listen v. Chapman & D. Lum-
ber Co. [Ark.] 91 S. W. 27. What is a rea-
sonable time is a mixed question of law and
fact, and in its determination, the condi-
tion of the land, whether overflowed or not,
and, if overflowed, the eifect of an overflow
in aiding- or hinderin;? removal, the number
of trees standing at the time of the contract,
and the facilities under the contract of the
grantees for cutting and removing the tim-
ber, should be taken into consideration. Car-
son V. Three States Lumber Co. [Tenn.] 91

S. W. 53. Under the evidence ten years held
a reasonable time. Id. Where one, after
giving a deed of standing timber fixing no
time for removing it executed a deed of the
land to apother "subject to the timber deed,"
only the time subsequent to the execution
of the second deed should be considered in

determining what constituted a reasonable
time for the removal of "the timber as be-
tween the two grantees. Listen v. Chapman
& D. Lumber Co. [Ark.] 91 S. W. 27. Where
one produces the oldest recorded deed con-
veying timber privileges, the burden is on
the opposite party to show that such interest

has terminated by submitting proof from
which the jury may determine what was a
reasonable time for cutting and removing
the timber. Brinson & Co. v. Kirkland, 122

Ga. 486, 50 S. B. 369. In the absence of

such proof the court properly directed a

verdict for the holder of the oldest deed. Id.

6. Brinson & Co. V. Kirkland, 122 Ga.

486, 50 S. B. 369.

7. Except where the period Is very short
or very long, the court cannot determine
as a matter of law whether a reasonable time
has expired. Brinson & Co. v. Kirkland, 122
Ga. 486, 50 S. B. 369.

8. See, also, Contracts, 7 C. L. 761. After
the execution of a contract by which plain-
tiff was to sort certain logs, defendant
bought all other logs with which the logs
mentioned in the contract were commingled
and after plaintiff had sorted some of the
logs defendant notified him not to sort any
more. Held this was a case of gratuitously
ansfsted and beneficial perforuiancc, not of
impossibility of performance or renunciation,
and plaintiff was entitled to recover the
contract orice. IMcGuire v. Neils Lum-
ber Co. [Minn.] 107 N. W. 130. Where
the failure to boom logs lay not in
defendant's failure to put the logs in-
to the boom, but in its failure to run them
down where they could be put into the boom
because defendant used the river above tlie

sorting gaps as a storage pond for its own
logs, it "was no defense tliat the liooin was of
insufficient capacity to contain the logs which
plaintiffs placed in the river. Nester v. Dia-
mond Match Co. [C. C. A.] 143 P. 72. In
an action for cutting timber not authorized
by a contract, for "down timber" not cut
and decayed, and for accounting for Imrs
cut under the contract, evidence held sufll-

cient to sustain findings for plaintiff as to

the first two claims but insuffloient to show
that defendant had failed to account for logs
cut under the contract. Hammond Signer
Tie Co. V. Zwolle Lumber Co., 115 La. 750,

40 So. 34. In action to recover for cut-
ting saw logs, verdict for plaintiff held
sustained by the evidence, and the calcula-
tion of its amount reasonable in view of the
testimony as to the terms of the contract
and its performance. Graves v. Bonness
[Minn.] 107 N. W. 163. Where by a contract
for the sale of timber plaintiff reserved to

himself the timber on a certain tract of

land and promised to compensate defendants
therefor, evidence held to show that defend-
ants had been compensated. Preston v. Mc-
Neil Lumber Co., 145 F'. 683.

9. Plaintiffs held to have waived a pro-
vision in a logging contract requiring de-
fendant to do the work during the first of

two seasons unless notified by a certain
date, where after that date they notified de-
fendant not to commence until arrangements
could be made for the transportation of
the timber. Mueller v. Cook, 126 Wis. 504,

105 N. W. lOol,
10. In an action to recover for cutting tim-

ber at a certain price per thousand, the
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for the sale of real estate provides that no timber shall be cut or removed from the

ground until the contract has been complied with, the purchaser has no power to sell

the timber and give permission to remove it until the contract is fully completed.^^

Under a conveyance of standing timber by which the landowner retains the remain-

ing interest in the land, neither he nor his grantee has actual or constructive pos-

session of the trees until the grantee actually engages in felling them.^''

The practice of a log driving company of having two or more drives to insure

greater expedition in driving logs to their destination is a reasonable one,^^ and

where a company is authorized by its charter to make assessments according to the

actual cost of driving, it may establish different rates for the different drives.^*

Where two separate drives are started from a given point at different times, the fact

that owing to high water the second one overtakes the first does not make it part of

the first drive.^^ A public driver of logs is bound to anticipate and guard against

common and frequent freshets'-" or other climatic changes by performing the work
witliout unnecessary delay.^'' Where a corporation contracts with a public log driv-

ing company to do its log driving and the contract is confirmed by legislative enact-

ment, privity of contract between an owner of logs and such corporation is not essen-

tial to the maintenance of an action by the former against the latter for negligence-

in the driving of logs.^' " In such case the driving is done not only in performance

of the contract but also in the exercise of the powers conferred by the state which

carry with them the duty of using ordinary care and diligence.^'

In many jurisdictions boom companies organized as provided by statute are

quasi public corporations,^" and, where required to file maps of location showing the

territory proposed to be appropriated, their rights upon such filing are analogous to

those acquired by railroads upon the filing of their locations,^^ and they may pre-

vent by injunction other companies from afterwards adopting and using conflicting

locations.^- A company is required to construct only such works as are necessary

amount of logs to be determined by a scaler
to bo agreed upon, evidence held to warrant
submission to the jury of the question
whether plaintiff acquiesced in the selec-
tion of the person who made the scale.
Peterson v. Reichel [Mich.] 12 Det. Leg. N.
988, 106 N. "W-. 877. Evidence held to sus-
tain finding that the parties to a contract
for the saje of logs did not agree that the
scale by the surveyor general should con-
clusively bind the parties as to the quanti-
ty of logs delivered. Nelson v. Betcher
Lumber Co., 96 Minn. 76, 104 N. W. 833.

11. Gumaer v. -White Pine Lumber Co.
[Idaho] 83 P. 771.

13. Law court in issuing writ of posses-
sion in ejectment could not guard interest
of grantee. King v. Davis, 137 P. 222.

13, 14. Mattawamkeag Log Driving Co.
V. Byron [Me.] 63 A. 913.

15. -Where first could not be sent along
on account of too high water below. De-
fendant required to pay the second drive
rate. Mattawamkeag Log Driving Co. v.
Byron [Me.] 63 A. 913.

10. Loss of logs could not be attributed to
magnitude of freshets where the logs would
have been lost during any ordinary freshet
in the condition in which they were left.

Marsh v. Great Northern Paper Co. [Me.] 64

A. 844.

17. Defendant's delay held the proximate
cause of loss of logs, though after such de-

lay a severe drought, earlv freezing, and

freshets prevented further work and resulted
in the logs being lost. Marsh v. Great
Northern Paper Co. [Me.] 64 A. 844.

18. By accepting the legislative act by
undertaking to drive the logs, defendant
came under a duty to the public including
plaintiff. Marsh v. Great Northern Paper Co.
'[Me.] 64 A. 844. The duty was coextensive
with the contract but Independent of it. Id.

19. Evidence held sufficient to support
verdict for plaintiff for unreasonable delay
resulting in loss of the logs by a winter
freshet carrying them out to sea. Marsh v.

Great Northern Paper Co. [Me.] 64 A. 844.

20. Under 1 Ballinger's Ann. Codes &
St. §§ 4378-4394, requiring them to. file maps
of location and perform services for all per-
sons requesting the same. Nicomen Boom
Co. V. North Shore Boom & Driving Co., 40
Wash. 315, 82 P. "412:

21. Nicomen Boom Co. v. North Shore
Boom & Driving Co., 40 -Wash. 315, 82 P.
412.

22. "While Ballinger's Ann. Codes & St.

§§ 4378-4394, providing for the organization
of boom companies, contemplate the exist-
ence of more than one boom on the same
river, the fact that a single boom company
acquires practical monopoly of the boom
business on a river does not deprive it of
protection against interference with Its lo-
cation by another company where the avail-
able extent of the river will not reasonably
permit the operation of more than one
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for the existing demands of its business and may use the balance of its territory

when needed/^ hence a mere temporary nonuser of a portion of its location is not

an abandonment thereof. The question of diligence in construction must depend

upon the particular circumstances of a given case.''* A statute providing that after

the failure of a boom company for one year to use property acquired by eminent

domain such property shall revert to the original owner does not apply to property

acquired by purchase/^ nor to lands acquired for future needs but which has never

been used for booming purposes.^"

In an action to recover for timber removed from land under an alleged contract

with plaintiff, any one claiming an interest in the timber is properly made a party

defendant.^' In actions for a wrongful cutting of timber or on contracts relating

thereto, the ordinary rules of pleading^' and evidence apply.^' Where the contract

is unambiguous, parol evidence is.inadmissible to explain or qualjfy it.^" The testi-

mony of a lumber inspector who has made only a loose measurement of a small

portion of a given number of logs is inadmissible to show the number of feet in all

the logs.^^ Where a statute makes presumptive evidence the certiiicate of an in-

spector as to the quantity of lumber in timber measured by him, his certificate is

properly admitted after a proper identification,^^ but when it appears that no real

sealement or measurement was in fact made as required by the statute,^^ it becomes

the duty of the court to strike the certificate'* and exclude its contents from the'

boom company thereon. Nicomen Boom Co.

V. North Shore Boom & Driving Co., 40-Wash.
315, 82 P. 412.

23. Nicomen Boom Co. v. North Shore
Boom & Driving Co., 40 Wash, 315, 82 P.

412.
24. Plaintiff not guilty of lack of dili-

gence. Nicomen Boom Co. v. North Shore
Boom & Driving Co., 40 Wash. 315, 82 P.
412.

25. See Eminent Domain, 7 C. L. 1276.

Nicomen Boom Co. v. North Shore Boom
& Driving Co., 40 Wash. 315, 82 P. 412.

26. Nicomen Boom Co. v. North Shore
Boom & Driving Co., 40 Wash. 315, 82 P.

412.
27. Where party made defendant claim-

ed an interest in tlie land. Alford Bros. v.

Williams [Tex. Civ. App.] 14 Tex. Ct. Rep.
778, 91 S. W. 636.

28. See Pleading, 6 C. !>. 1008. Complaint
charging defendants with cutting other trees
than those sold to them held sufficiently
met by answer that defendants cut and re-

moved only trees which they had purchased
of plaintiff as against objection that com-
plaint was based on a written contract and
answer on an oral one without mention of
the written one. Doell v. Schrier, 36 Ind.
App. 253, 75 N. B. 600. Complaint held to

show breach of defendant's contract to boom
and sort plaintiff's logs where it stated that
defendant did not boom and sort the logs
with reasonable dispatch as agreed and
that defendant monopolized the river with
Us own logs whereby plaintiff's logs be-
came rotten and worm-eaten, as against
objection that it stated mere conclusions.
Nester v. Diamond Match Co. [C. C. A.] 143

F. 72.

29. See Evidence, 5 C. K 1301. Where
plaintiff in an action to recover fo^r cutting
timber claimed that defendant's scale was
Incorrect and sought to correct it by proof
of a scale made by himself, his testimony as

to his experience, etc.. Held to justify the
admission in evidence of the scale made by
him. Peterson v. Reichel [Mich.] 12 Det.
Leg. N. 988, 106 N. W. 877. In an action to
recover for breach of a contra:ct where-
by plaintiff was to cut and deliver timber
to defendant, the testimony of a witness
that he loaned the plaintiff money to en-
able him to fulfill the contract was admis-
sible on the issue of plaintiff's ability and
readiness to perform on his part. Ives v.
Atlantic & N. C. E. Co. [N. C] 55 S. B. 74.
That the effect of admitting the evidence
would make the witness the real plaintiff
was no valid objection. Id. Verdict for
plaintiff in an action on a contract whereby
defendant was to saw and sell certain tim-
ber and pay plaintiff part of the proceeds,
when paid by the purchasers,- held without
evidence to support it where there was
nothing to show that defendant had been
paid. Bruce v. Dlckerson, 124 Ga. 928, 53
S. B. 454.

30. Parol evidence that all trees of the
diameter called for were hollow at the butt
was inadmissible. Strother v. American
Cooperage Co., 116 Mo. App. '518, 92 S. W.
758. Where the contract properly construed
was unambiguous, parol evidence was inad-
missible to show that the parties intended
that the limbs and tops of the trees were to
pass under it as well' as such portions as
were capable of being sawed into lun-'^er.
Pennington v. Avera, 124 Ga. 147, 32 S. E. 324.

31. Especially where logs were in exist-
ence. Hurst V. Webster Mfg. Co. [Wis.]
107 N. W. 666.
3a Hurst v. Webster Mfg. Co. [Wis.]

107 N. W. 666.

33. Where the inspector measured only
one-third of the logs and multiplied the
average of that third by the whole number
of logs, there was no "sealement or meas-
urement" within Rev. St. 1898, § 1735, requir-
ingr the inspector to give a certificate show-
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facts being undisputed, the question of whether a scale was made by

an inspector in accordance with the statute is for the court.^^

Liens."—A sawmill comes within the provisions of a statute giving a lien on

any mill and its products for labor performed thereat/' but one who hauls logs to

a sawmill with his own teams at a certain price per thousand feet is not a "laborer"

within the meaning of the Texas statute.'" In New York a logger has no lien on logs

for cutting and hauling them to a sawmill.*" The -assertion of a lien for specific

work bars a lien for other work not specified.*^

Liens for boomage charges are provided by statute in many states.*^ Under a

statute creating a lien in favor of a boom company on all logs with reference to

which services are performed, the lien is not waived by the surrender of a portion of

the lo^-s handled during the season but may be enforced as an entirety against the

remaining portioif ''^

PoBFEiTUKES, See latest topical index.

FORGERY.

Elements of offense.**—To constitute forgery the instrument alleged to have

been forged must be one of a class capable of being the basis of some right or lia-

bility,*' and must be valid on i'ts face,*" but it is generally held sufficient if these

ing- the number of feet of lumber in the loifs

soalPd. Hurst v. Webster Mfg. Co. [Wis.]
107 N. W.' 666.

34. Hurst V. Webster Mfg. Co. [Wis.]
107 N. W. 666.

35. Error to inform jury of number of
feet shown by the certificate after it was
stricken. Hurst v. Webster Mfg. Co. [Wis.]
107 N. W. 666.

3«. Erroi;' to leave to jury whether In-
spector had made a "technical scale" as per
the statute requiring him to give the owner
a certificate of the amount of lumber con-
tained in logs after scaling. Hurst v. Web-
ster Mfg. Co. [Wis.] 107 N. W. 666.

37. See 5 C. L. 1497.
38. Sayles' Ann. Civ. St. 1897, art. 3339a.

Sparks v. Crescent Lumber Co. [Tex. Civ.
App.] 13 Tex. Ct. Rep. 672, 89 S. W. 423.
Lien claims of certain laborers held filed

within 30 days after the indebtedness "ac-
crued" as required by the statute. Id.

3». Sayles' Ann. Civ. St. 1897, art. 3339a.
Sparks v. Crescent Lumber Co. [Tex. Civ.
App.] 13 Tex. Ct. Rep. 672, 89 S. W. 423.

40. Neither at comrpon la"w nor by stat-
ute. Brackett v. Pierson, 99 N. Y. S. 770.

41. See Liens, 6 C. L. 451. One who in
his notice of lien and in his pleading as-
serts a lien for cutting and hauling logs
is not entitled to a lien for sawing them in-
to lumber. Eracketjt v. Pierson, 99 N. Y S.
770.

4?» Defendant held to have been organiz-
ed for the purpose of improving a river, fa-
cilitating the driving of logs thereon by lo-
cating thereon booms, etc., and carrying on
the business of sorting, booming, etc., logs,

so as to entitle it to the lien provided for

by c. 221, p. 350, Gen. L. 1889. International
Boom Oo. V. Rainy Lake River Boom Corp.
[Minn.] 107 N. W. 735, dist'g Northwestern
Imp. & Boom Co. v. O'Brien, 75 Minn. 335,

77 N. W. 989. The erection of dams, booms,

etc., Incident to the driving of logs, must be
treated as an improvement in the river "with-

in the meaning of the statute. Id. The
river was in need of improvements of this
character where without them the logs would
not have been intercepted but would have
floated away by the wind and been lost to
the owners. Id. The validity of the stat-
ute as applied to the particular stream of
water, which is an international boundary,
wa<^ not involved where the services for which
defendant claimed a lien were performed
under a contract with plaintiff. Id. Evi-
dence held to show a contract pur.suant to
which defendant sorted and handled plain-
tiff's logs, and that it was entitled to a rea-
sonable compensation therefor so as to en-
title it to a lien on the logs, and to keep
possession thereof until the claim was paid.
Id.

43. Under o. 221, p. 350, Gen. L. 1889. In-
ternational Booni Co. V. Rainy Lake River
Boom Corp. [Minn.] 107 N. W. 735.

44. See 5 C. Li 1498.

45. That after M had obtained judgment
against defendant on a note he attempted to

pass to the justice a receipt of M to defend-
ant antedating the note and judgment, which
receipt had been raised from $10 to $20, did
not render defendant guilty of forgery as it

could not change the financial status of

either party or affect property. Knezek v.

State [Tex. Cr. App.] 14 Tex. Ct. Rep. 767,

90 S. W. 1099. A properly dated instrument
as follows: "L. Ratcliff pay to Bdd Shaw or
order $17. Seventeen dollars. J. H. Free-
man"—is made the subject of forgery under
Gen. St. 1901, § 2122,- and an information
charging the false making of such instru-
ment with intent to defraud, without the
allegation of any extraneous facts, charges
the crime defined by said section. State v.

Shaw, 72 Kan. 81, 82 P. 587. A check pny-
able to maker or order cannot be made the
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facts appear.^^ Forgery may be committed by typewriting an instrument,'" but in

Texas one may not be prosecuted for forgery for printing a name unless the signature

resembles manuscript." The name signed must be that of some person other than

the one who executes the instrument, though it may be the same as that of the ac-

cused if by signing such name defendant intended to defraud.^" There is a con-

flict as to whether a statute denouncing as fwgery the false making of a certificate

or other instrument applies to the making of a false certificate.^^

The uttering of a forged instrument may constitute forgery,''^ but to constitute

this offense the instrument must be uttered or published as true and genuine.^'' The
person uttering the same must have known it to be false, forged, or counterfeited,'**

and the act niust be done with intent to damage or defraud another.^'

Defense.^^—One who, without authority, signs the name of another to an order

and procures money thereon is guilty of uttering and publishing a forged instru-

ment, though he believes that the person whose name was signed would pay the

order and not prosecute him.°^ A conviction or acquittal on a charge of larceny

does not bar a prosecution for forging or uttering an instrument though the pros-

ecution grew out of the same matter,"* and a trial on a charge of forging an instru-

ment is generally held not a bar to a subsequent prosecution for other forgeries com-

mitted at the same time."'

subject of forgery until the maker Indorses
it. People V. Thornburgh [Cal. App.J 87

P. 234. An Instrument purporting to be a
bill of sale from a third person to prosecutor
and on which prosecutor loaned money to

defendant held the subject of forgery as

affecting the property rights of the third

person. Gaut V. State [Tex. Cr. App.] 94

S. W. 1034.
46. The fact that the word "signed" la

prefixed to the name of the signer of a
check does not show that the paper is a
mere copy which could not prejudice anyone.
People V. Crane [Cal. App.] 87 P; 239. Cer-
tain Chinese duplicate certificates of resi-
dence "were none the less the certificates con-
templated by the, statute, though the name
of the collector on the duplicates was not
the name* of the collector whose name' ap-
peared upon the original certificates and
whose term had expired. Dillard v. tJ. S.

[a C. A.] 141 P. 303.
Instrument Invalid on Its face cannot be

the subject of forgery: Alteration of phy-
sician's prescription which did not state
that liquor prescribed was necessary for
medicinal use as required by statute. State
V. McManus, 78 Vt. 433, 62 A. 1013.

47. False execution of check valid on its

face held forgery, though it was payable to
a'third person. Norton v. State [Wis.] 109
N. W. 531. Contention that it was without
value in forger's hands without merit since
it was negotiable and could be transferred
without indorsement. Id. Instrument pur-
porting to be a school warrant issued by
president and secretary oi board of trustees
held, subject of forgery, though it was not
alleged that the proper action had been
taken by the board authorizing its is-
suance. Tracy v. State [Tex. Cr. App.] 14
Tex. Ct. Rep. 362, 90 S. W. 308.

48. Order for a suit of clothes. State v.

Bradley [Tenn.] 94 S. "W. 605.
49. Where signature by which a receipt

was filled in was in bold type there was no

7 Curr. L.—110.

forgery under White's Ann. Pen. Code, art.

533, providing that the signature when not
written must be made to resemble manu-
script. Heath v. State [Tex. Cr. App.] 14
Tex. Ct. Rep. 252, 89 S. W. 1063,

50. Evidence held to justify conviction.
Murphy v. State [Tex. Cr. App.] 15 Tex. Ct.
Rep. 940, 93 S. W. 543.

51. Notary not guilty of forgery for mak-
ing certificate of acknowledgment of deed,
contents of which were untrue. Comp. L.
1897, § 1168, is a forgery statute. Territory
V. Gutierrez [N. M.] 84 P. 625. Bounty in-
spector, who issued a bounty certificate
falsely reciting that skins had been exhibit-
ed and affidavits filed and that he had in-
spected the skins, held guilty of forgery
under § 3078, Pol. Code, declaring one guilty
of forgery who falsely makes, alters, etc.,

a bounty certificate. In re Terrett [Mont.]
86 P. 266. Making and swearing to an
application to the United States civil service
commission for examination for appointment
in the civil service, containing wilfully falsa
statements Is an indictable offense under U.
S. Rev. St. § 5479 against making, forging,
etc., any bid, bond, affidavit, etc., for the pur-
pose of defrauding the United States. Unit-
ed States v. Johnson, 26 App. D. C. 136.

52. People V. Crane [Cal. App.] 87 P. 239.

53. 54. State v. Murray, 72 S. C. 508, 52 S.

B. 189.

55. State v. Murray, 72 S. C. 508, 52 S. B.
189. Evidence held to sustain conviction for
forging and uttering a lease. Id. Cr. Code
1902, § 373, is not unconstitutional on the
ground that the title and body of the statute
do not correspond. The law was within the
power of the legislature to enact. Id.

56. See 5 C. L. 1499.

57. Rose v. State [Ark.] 96 S. W. 996.

58. Conviction of grand larceny of a
check under Kirby's Dig. §§ 1S21-1S24, not
a bar to prosecution for forgery of check al-
leged to have been stolen. Crossland v. State
[Ark.] 92 S. W. 776. Acquittal on a proseou-



1746 FOEGERY. 7 Cut. Law.

The incCictment.""—The information or indictment should be direct'^ and cer-

tain in its avermentSj^^ and must contain a distinct allegation of each essential ele-

ment of the ofEeiase as defined by the statute/^ but being sufficient to charge the of-

tion for larceny and embezzlement no bar
to prosecution for forging and passing a note
Spears v. People, 220 lU. 72, 77 N. E. 112.

59. note:. Forging of dlSerent Instru-
ments at the same time as constituting one
or niore tlian one crime: A conviction for ut-
tering a forged instrument is a bar to an-
other prosecution for uttering other forged
instruments at the same time and as a part
.of the same transaction. Uttering a forged
mortgage and a forged note purporting to
be secured thereby. State v. Moore, 86 Minn.
,422, 61 L. R. A. 819. Uttering four forged
checks. State v. Egglesht, 41 Iowa 574, 20
Am. Rep. 612. Indictment under Mass. Rev.
St. c. 127, § 2, charging uttering and publish-
ing of "sundry false, forged, and counterfeit
promissory notes" and describing the notes
as five bank notes, held not to charge various
offenses in one count. Commonwealth v.

Thomas, 10 Gray [Mass.] 483. But a convic-
tion under a void indictment for uttering a
forged mortgage is not a bar to a subsequent
prosecution for uttering a note purporting to
be secured by the mortgage. People v. Ter-
rill, 133 Cal. 120, 65 P. 303. In State v.

Calkins, 73 Iowa 128, 34 N. W. 777, though
the conviction evidently was for uttering two
instruments, there was no question made as
to there being more than one crime. So,
also, a conviction for having in one*s posses-
sion forged Instruments, knowing the same
to be forged, bars further prosecution for
having possession of other forged instru-
ments at the same time and in the same man-
ner. State V. Benham, 7 Conn. 414. In the
case of forging and uttering several instru-
ments at the same time, the uttering is one
act but the forging of each instrument Is a
separate offense. See Barton v. State, 23
Wis. 587, where several forged drafts on
one sheet of paper were uttered at the same
time. In Nichols v. State, 39 Tex. Cr. Rep.
80, 44 S. W. 1091, it was held that an acquit-
tal under one of several indictments for forg-
ing and uttering several instruments as part
of one transaction did not prevent a subse-
quent trial on one of the other indictments.
The forging and uttering of a note and a
mortgage forming a single connected trans-
action is properly included in one indictment
and the certificate of acknowledgment may be
treated as a part' of the mortgage. People
V. Sharp, 53 Mich. 523, 19 N. W. 168; Van
Sickle V. People, 29 Mich. 61; McKinney's
Case, 10 Mich. 54, 95. In Rex v. Thomas, 2

East P. C. 934, where the Indictment con-
tained^ two counts for uttering numerous
forged' receipts, and a third count for forg-
ing and counterfeiting the receipt mention-
ed in the second count, a motion to require
an election was denied and a conviction on
tlie whole indictment was sustained. The
forgery of several instruments at the same
time is generally regarded as a separate of-
fense for each instrument. Barton v. State,
23 Wis. 587; Nichols v. State, 39 Tex. Cr.
Rep. 80, 44 S. W. 1091. But forgery of a
claim against a county and an. affidavit and
jurat all constituting but a single instru-

ment is but a single forgery (Rosekrans v.

People, 5 Thomp. & C. '467), since the account
would not be valid on its face and hence
not tlie subject of forgery, unless it contain-
ed the affidavit and Jurat. On the other
hand, where the crimes of forgery of a mort-
gage and receipt were defined by different
statutes prescribing different punishments,
it was held that the indictment could not
charge the forgery of both in one count.
People V. Wright, 9 Wend. [N. T.] 193. And
an acquittal under an indictment for forging
a certificate of deposit is not a bar to a
prosecution for an attempt to obtain money
from another bank by means of a forged let-

ter inclosing the certificate.—From note to
State V. Moore [Minn.] 61 L. R. A. 819.

60. See C. Li. 1499. See Indictment and
Prosecution, 5 C. Li. 1790.

«1. Indictment for making false applica-
tion for examination for appointment in

civil service held bad for charging by mere
irnplication (United States v. Johnson, 26
App. D. C. 136), though the charge may be
said to be sufficiently clear to be unmistak-
able to the ordinary intelligence (Id.). ,

02. Information for forging and uttering
notes held sufficiently certain as to identity
of person where in the first and second
counts the notes purported to have been sign-
ed "W B Sr." and it was charged
that they were uttered with intent to de-
fraud "the estate of W B ^ Sr.," anil

in the third count they purported to have
been signed "W B " and it was char-
ged that they were forged with intent to

defraud "the estate of W B now de-
ceased." State V. Simpson [Ind.] 76 N. E.
1005.

63. In charge under Cr. Code § 145, of
having possession of a forged deed with in-

tent to utter it as true, omission of words
"knowing the same to be false," or their

equivalent, held fatally defective. , Not cured
by the words, ' "unlawfully, feloniously and
purposely." Newby v. State [Neb.] 105 N.

W. 1099. In § 523, art. 41, c. 25, Wilson's
Rev. & Ann. St. 1903, declaring guilty of

forgery one who sells, exchanges, or delivers

a forged or counterfeited instrument, know-
ing it to be forged with intent to have the
same uttered or passad, or offers such in-

strument for sale, exchange, or delivery with
like knowledge and intent, or with like

knowledge and intent receives such instru-

ment upon a sale, exchange, or delivery,

the words "with intent to have the same
uttered or passed" refer only to the second
and third specifications of the definition, so

that where the indictment charges that a
certain school warrant was actually sold, ex-

changed, and delivered, with knowledge that

it was forged or counterfeited, it was a suf-

ficient allegation of an intent to utter and
pass the same. Connella v. Territory, 16

Okl. 365, 86 P. 72. Count charging defend-
ant with having in his possession certain
counterfeited school warrants with intent
to utter same as true and knowing same to

be false held to charge an offense within §

524, art. 41, c. 25, Wilson's Rev. & Ann. St.

1903. Id. Where enough appeared In the
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fense as so defined the use of unnecessary words does not render it bad.'* The in-

stmment alleged to have been forged should be set forth according to its tenor°^ and

by facsimile copy if practicable,"' unless the writing is lost or destroyed or otherwise

inaccessible, in which case the disabling fact must be stated."^ The purport and

tenor clauses must correspond."' Where an instrument is complete on its face and

purports to impose a liability, the indictment need not allege extrinsic facts showing

its validity or that another might be injured by it,°° but if uncertainties appear, the

defects must be met by proper averments and proof." It is proper to embody in the

indictment statements explanatory of words contained in the instrument.'^ An in-

dictment for the forgery of a note or check need not set out indorsements,''^ but an

indictment for the forgery of an indorsement must set out the indorsement together

with such facts as will make the offense affirmatively appear.'' An indictment

charging an intent to defraud need not allege of what the accused intended to de-

fraud.'* Other illustrations of the necessity for specific averments in particular

eases are shown in the note." Under the Federal statute several charges may be

joined in one indictment where they are for acts or transactions connected together."

warrant to apprise defendant that he was
oharg-ed with feloniously transferring a
check and defendant waived preliminary-
examination thereon, the county attorney
was thereby authorized to more fully charge
this crime in the information. State v. Shaw,
72 Kan. 81, 82 P. 587.

04. Where statute read "sell, exchange,
or deliver." that indictment contained the
additional word "publish" did not render it

double. Connell% v. Territory, 16 Okl. 365,

86 P. 72.

65. Mere substance is insufBclent unless
writing Is inaccessible. Crossland v. State
[Ark.] 92 S. W. 776.

66, «7. Crossland v. State [Ark.] 92 S. "W.

776.

68. Indictment stating that an instrument
purported to be the act of the president of

a school board, but setting out the instru-

ment showing itself to be the acts of the

president and secretary, held fatally defec-

tive. Tracy v. State [Tex. Cr. App.] 14 Tex.

Ct. Rep. 362, 90 S. W. 308.

69. Promissory note. White v. State

[Ala.] 39 So. 570. If on the face of a writ-

ing there is all that belongs to an order to

pay money or deliver goods, the law regards
Jt as such though in fact the drawer had no
funds and the drawer was under no obliga-

tion to respond. Looking simply at the writ-
ing there must appear to be a drawer hav-
ing a disposing power over, the fund or

goods,, a person under obligation to obey, and
one to whom delivery or payment is to be
made, sufficiently describe'd to exclude un-
certainties of meaning. Russell v. State

[Fla.] 40 So. 625.

70. Where accused was charged with for-

ging and uttering a writing as follows: "Mr.

Crutch, pay Humpie three dollars for me,"

and presenting the same to one Crutchfield,

the indictment should have stated who was
meant by "Mr. Crutch" and "Humpie." Rus-
sell V. State [Fla.] 40 So. 625.

71. Proper to aver that the instrument
was intended to be the act of one "Dowlen"
and that this name was misspelled "Doolen."

Gaut V. State [Tex. Cr. App.] 94 S. W. 1034.

Indictment for forgery of instrument as fol-

lows: "'J. H.' (meaning B. M. H.): 'Pleas'

(meaning please) 'pay to [accused] $10.00
Dollales' (meaning ten dollars). • • • 'P.

Monconies' (meaning P. Monciboyes)"—held
sufficient without alleging the rel?.tion be-
tween the parties, and -without stating that
accused intended to use the names shown by
the innuendo and by mistake used those
which he, did use; accused being thus appris-
ed of the nature of the accusation and the
names he intended to use. Rubio v. State
[Tex. Cr. App.] 16 Tex. Ct. Rep. 576, 95 & W.
120.

72. Crossland v. State [Ark.] 92 S. W. 776.
73. Crossland v. State Ark.] 92 S. W. 776.

Where forgery of the indorsement is relied
upon, it must be .so charged in the indict-
ment. Under § 470 Pen. Code. Indictment
charging forgery of a check set out therein
with name of maker indorsed thereon does
not charge forgery of indorsement which Is

a separate contract. People v. Thornburgh
[Cal. App.] 87 P. 234.

74. Charge of forgery with Intent to de-
fraud a bank. Not necessary to charge of
what it was intended to defraud the bank.
Taylor v. Com. [Ky.] 92 S. W. 292.

75. In a prosecution for keeping and sell-
ing counterfeited school warrants with in-
tent to defraud, the fact that the copies of
the warrants set forth in the indictment does
not contain the seal of the school district
does not render the indictment defective.
Connella v. Territory, 16 Okl. 365, 86 P. 72.

An indictment for forging a theater pass
must allege that the person whose name was
forged had authority to issue the pass. In-
dictment under Cr. Code § 105 (Kurd's Rev.
St. 1903, p. 635, c. 38). Signature to pass
preceded by the words "Adv. Agt." not suf-
flcient. Klawanskl v. People, 218 III. 481, 75
N. E. 1028. Must also show who the per-
son claimfed to be defrauded was. Not suf-
ficient where name of person claimed to be
defrauded simply appeared In copy of pass
with the words "Sole Prop." Id. Must state
that it was given for an entertainment "for
which a consideration was required." Id.

Indictment for forging and uttering Chinese
dnplicate ccrtillcates of residence need not
necessarily state that the originals were is-

sued or lost nor to whom duplicates were
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Aider hy verdict.—One count being sufficient and supported by the evidence, the

Terdict will be referred to it.^'

Variance.—The proof must conform to the allegations.''* A variance will, how-

ever, be held immaterial unless defendant may have been prejudiced or would be

exposed to danger of a second prosecution.''' A conviction for forgery is not sus-

tained by proof of a swindle or a cheat.*"

Presumptions.^^—Where the uttering of an instrument with knowledge of its

forgery is shown, the law will presume a fraudulent intenf
Admissibility of evidence.^^—Evidence is admissible which tends to show in-

tent,** hence proof of the forging or uttering of other instruments is often allowed,*'

especially where they show a general scheme to defraud.*" Secondary evidence of

such instruments may be given after notice to produce and showing that they are in

defendant's possession.*' Other evidence within the issues,** which tend in a rea-

delivered. Where certificates were describ-

ed and names of Chinese persons to whom
they purported to have been Issued were
given, and it was alleged that persons to

whom they were uttered were unkno"wn to

the grand jury. Dillard v. U. S. [C. C. A.]

141 P. 303.

70. Counts charging forgery of Chinese
duplicate certificates of residence, the utter-

ing of tile forged c"ertiflcates, and violation

of the Federal statute as an officer in the
revenue service covered "acts or transac-
tions connected together," and so were prop-
erly joined under Hev. St. § 1024 (U. S. Comp.
St. 1901, p. 720). Dillard v. U. S. [C. C. A.]

141 F. 303.

77. White v. State [Ala,] 39 So. 570.

78. Where indictment charged defendant
with passing a forged instrument on W., a
mfember of a firm, and it appeared that de-
fendant made a purchase in the store of the
firm and gave the clerk the Instrument in

question who took it to W., who gave the

money to the clerk, who handed it to de-

fendant, there should have been an acquittal.

Lasister v. State [Tex. Cr. App.] 16 Tex. Ct.

Eep. 67, 94 S. W. 233.

79. Where check Introduced was identical

with that set forth in information except
that the word "signed" was written thereon.

People V. Crane [Cal. App.] 87 P. 239.

80. Proof of inducing another to sign con-
veyance on representation that it was a
pension paper was not forgery at common
law or under Code 1892, § 1093. Johnson v.

State [Miss.] 39 So. 692.

81. See 3 C. L. 1474.

82. State V. Murry, 72 S. O. oOS, 52 S. B.

189, In prosecution for uttering and publish-

ing a forged instrument with intent to ob-
tain; the property of the person whose name
was forged, the law presumes an intent to

defraud such person upon proof of actual in-

tent to pass as good the Instrument known
to be forged. Rose v. State [Ark.] 96 S.

W. 996.

S.'J. See 5 C. L. 1500.

84. In prosecution for forging and utter-

ing Chinese duplicate certificates of resi-

dence, evidence held competent to show de-
fendant's guilty knowledge and purpose.
Dillard V. U. S. [C. C. A.] 141 F. 303. Evi-
dence that the agent of prosecuting witness
had been in the habit of giving defendant
checks for several months prior to the trans-

action in question, and had previously au-
thorized defendant to write prosecutor's
name on checks, should have been admitted
on the question of intent as showing that
defendant's possession and indorsement were
rightful. Crossland v. State [Ark.] 92 S. W.
776.

85. In prosecution for indorsing forged
note to a bank, such evidence was admis-
sible to show guilty knowledge and intent.
People v. Dolan [N. T.] 78 N. E. 569. In
prosecution for forgery of Chinese duplicate
certificates of residence, other forged and
fraudulent certificates In defendant's hand-
writing were admissible on the question of
intent. Dillard v. U. S. [C. C. A.] 141 P. 303.
Where the crime charged is the making of
a false receipt for the payment of money
with intent to defraud, evidence of similar
offenses or similar transactions by the same
defendant ife competent as tending to show
the motive or intent with which the receipt
in question was made, altered, or forged^ and
its use in connection with other Instruments
forged by the defendant. Dlngafelter v.
State, 8 Ohio C. C. (N. S.) 537.

86. Where other forged notes were made
and uttered at about same time and wliile
accused was financially embarrassed and
where he used -names of persons with wlTOse
affairs he was familiar. People v. Dolan
[N. Y.] 78 N. B. 569, rvg. 97 N. T. S. 929.

Held competent to show forging and utter-
ing of other instruments at about same time
in pursuance of general scheme to defraud,
and the fact that defendant was under in-
dictment for the forgery of some of the
other instruments did not affect their ad-
missibility. Pittman v. State [Fla.] 41 So.
385.

87. See Evidence, 7 C. L. 1511. Evidence
held sufficient to show that certain forged
notes had come into defendant's possession.
People V. Dolan [N. T.] 78 N. E. 569.

88. In a prosecution for the forgery and
uttering of Chinese duplicate certificates of

residence, evidence that the signatures
thereon were forged was admissible though
the indictment merely stated that they
were false and fraudulent where it further
charged defendant with knowledge that the
certificates were not issued by the United
States collector of revenue. Dillard v. U.
S. [C. C. A.] 141 P. 303.
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sonable degree to connect the accused with the offense charged,'" including his, own
admissions,"" is admissible if otherwise competent and material."^ In a prosecution

for forging a check it is competent to show as one of the circumstances of the trans-

action that the check was presented and not paid.°^ One who has seen defendant

write his name may testify as to his signature,'* but the signature alleged to have

been forged cannot be compared with extraneous writings not in evidence for any

other purpose,"* nor with writings made by defendant at the time of trial."'

Sufficiency of evidence.^^—The extrajudicial confession of the accused is not

alone sufficient to convict."'^ In a .prosecution for uttering a forged ihstrument, the

state must prove that the instrument was forged and that the accused fraudulently

uttered it."' Matters, not surplusage, must be proved, though unnecessarily alleged.""

In a prosecution for forging a note there is no burden upon the state to show that

the person whose name was forged as maker did not owe defendant anything.^

89. In a prosecution for forgery of
Chinese duplicate certificates of residence,
evidence held competent and material ap
tending to connect defendant with the of-
fense charged. Dillard v. XJ. S. [C. C. A.]
141 F. 303. In prosecution for forgery of a
check purporting to have been signed by H,
evidence as to whether H had an account
with the drawer during the month in which
the check was drawn was not incompetent.
People v. Crane [Cal. App.] 87 P. 239. On
the issue of the fictitious character of the
name signed, testimony of.the tax collector

that the name did not appear on the tax rolls

was irrelevant. Lasister v. State [Tex. Cr.

App.] IG Tex. Ct. Rep. 67, 94 S. W. 233.

Wliere the indictment charged the keeping
and selling of counterfeited school warrants,
evidence as to trouble existing between
members of the school district board was ir-

relevant on the issue of guilt or innocence.
Connella v. Territory, 16 Okl. 365. 86 P. 720.

Where defendant had gone away about the
time of the crime and two months later re-

turned to the house of prosecuting witness,
evidence as to whom he' found there on his

return was irrelevant. Bolton v. State [Ala.]

40 So. 409.

90. Letter admitting charge not inad-
missible because it admitted another forgery
T/here reference thereto was Inseparably
mingled with reference to crime charged.
Taylor v. Com. IKy.] 92 S. W. 292. Evidence
that defendant admitted to witness that he
had "put on a little" on a check held prop-
er in prosecution for raising a check. State
V. Spiker [Iowa] 108 N. W. 233.

91. In prosecution for forging a check
purporting to be signed by H as trustee of
an estate, evidence as to whether H as trus-
tee had drawn checks payable to defend-
ant was immaterial. People v. Crane [Cal.

App.] 87 P. 239. In prosecution for forging
a check, evidence as to whether the per-
son whose name was signed to the check was
in the bank afterwards and as to whether
witness then showed her the check was ma-
terial to show the time when she first saw
the check and found out about the forgery.

Bolton V. State [Ala.] 40 So. 409. Certain
self-serving declarations held Inadmissible.

People V. Dolan [N. T.] 78 N. E. 569, rvg. 97

N. T. S. 929.

92. Proof of nonpayment and protest.

People V. ToUefson [Mich.] 13 Det. Leg. N.
481, 108 N. W. 751.

93. See Evidence, 7 C. L. 1511. Not error
to permit a witness to testify as to defend-
ant's signature when witness testified that
he had seen defendant sign his name on dif-
ferent occasions and thought he was famil-
iar with his signature. Pittman v. State
[Fla.] 41 So. 385. Signature of accused to
motion for continuance proved by clerk of
the court who saw accused sign was rele-
vant as standard of comparison with forged
writing. Gaut V. State [Tex. Or. App.] 94
S. W. 1034.

94. Signatures to which were not even
shown to be genuine. Bolton v. State [Ala.]
40 So. 409.

9,5. Bolton v. State [Ala.] 40 So. 409.

98. See 5 C. L. 1501. Evidence suflicient
to sustain conviction of forgery of an order
to pay money. Rubio v. State [Tex. Cr.

App.] 16 Tex. Ct. Rep. 576, 95 S. "W. 120.

Evidence Iield sufficient to support con-
viction for forging a note. Pittman v. State
[Fla.] 41 So. 385.

97. See Indictment and Prosecution, 5 C.

L. 1790. Evidence insufficient, aside from
confession, to convict of uttering a forged
deed. Blacker v. State [Neb.] 105 N. "W. 302.

Cr. Code Prac. § 240. Where the only evi-

dence that forged instrument was uttered
was testimony that accused admitted to wit-
ness that he had delivered it to a third
person. , Commonwealth v. Burgess [Ky.] 91
S. W. 266.

98. Commonwealth v. Burgess [Ky.] 91 S.

W. 266. Evidence on question of intent held
suflicient to take to the Jury where defend-
ant could not account for another check in
his possession and admitted to an officer

that he had "been at It again." Norton v.

State [Wis.] 109 N. W. 531. Intent to de-
fraud shown where salesman, who took
cash and forged and turned in to his em-
ployer a note of the purchaser, testified that
he Intended to defer payment for his own
accommodation. Spears v. People, 220 111.

72, 77 N. E. 112.

99. Where Indictment charged passing a
check on a bank, "a corporation," it was
necessary to prove the Incorporation of the
bank. Wisdom v. State [Tex. Cr. App.] IS
Tex. Ct. Rep. 74, 95 S. W. 505.

1. White V. State [Ala.] 39 So. 570.
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Instructions.''—Instructions must conform to the charge and the evidence.*

Where the evidence is circumstantial, the accused is entitled to an instruction on the

law of such evidence,* but such instruction is not required if the evidence is positive

in its character."

FORMER ADJUDICATION.

§ 1. The Doctrine In Ueneral (1750).
Persons Concluded (1754).

§ 2. Adjndieatloii as a Bar of Causes of
Action or Defense (1759). Identity of Par-
ties (1760). Identity of Cause of Action

(1760). Privies of a Party (1760). Scope of
Adjudication (1760).
§ 3. Adjudication as Estoppel of Facts

Litigated (1765).
§ 4. Fleadlne and Proof (1767).

To be distinguished from former adjudication are the doctrines that a decision

of an appellate court is binding in all subsequent proceedings in the same case," and
that decisions on questions of law will be observed as precedents.'' Also the doctrines

of election of remedies,* and the conclusiveness of foreign Judgments under consti-

tutional provisions," must be distinguished from that of former adjudication.

§ 1. The doctrine in general.—The doctrine of former adjudication is that

ivhatever matters have been /inaUy^" and without collusion^'^ determined on the mer-

2. See 5 C. L. 1502.
3. Where indictment merely charged for-

gery of a check and did not charge forgery
of an indorsement thereon, and there was
no proof that the check was forged, instruc-

tion authorizing conviction for uttering a
forg:ed instrument on the establishment of
certain facts was erroneous. Crossland v.

State [Ark.] 92 S. W. 776. Where the in-

dictment set forth an instrument purporting
on its face to be the act of "Doolen," but
stated that it was intended to be the act
of "Dowlen," a charge that If the Jury be-
lieved the act to be that of "Dowlen" with-
out regard to the variance between the two
names they might convict under the circum-

,stances stated, and one that if they believed

that defendant intended the instrument to

represent and operate as the act of Dowlen
they could convict, were in accord with the
indictment and sufficiently presented the
matter to the Jury. Gaut v. State [Tex. Cr.

App.] 94 S. W. 1034. Where evidence show-
ed that accused Intended to defraud his fath-

er by passing a forged order, held not error

to refuse to Instruct that accused should be
acquitted if he intended to defraud the bank
and not his father. Rose v. State [Ark.] 96

S. W. 996.

4. Where state's evidence was circum-
stantial and of a negative character, held
error to refuse instruction on circumstantial
evidence. Lasister v. State [Tex. Cr. App.]
16 Tex. Ct. Rep. 67, 94 S. W. 233.

5. Where on trial for uttering forged bill

of sale, uttering with intent and knowledge
was clearly shown. Gaut v. State [Tex. Cr.

App.] 94 S. W. 1034.

6. See Appeal and Review, 7 C. Li. 128.

7. See Stare Decisis, 6 C. Li. 1510.

8. See Election and Waiver, 7 C. L. 1222.

9. See Constittitional Law, 7 C. Ii. 691;
Foreign Judgments, 7 C. L. 1734.

10. Must be final judgment [See 5 C. L.

1502]: Under Kurd's Rev. St. 1903, c. 110,

§ 88. a judgment of the appellate court pur-
porting to Anally dispose of the case is

final, though It does not contain a, recital

that the party in whose favor the Judgment
was rendered go, hence without day or
words of like import. Larkins v. Terminal
R. Ass'n [111.] 77 N. B. 678. Rulings and
decisions in the course of an action which
is subsequently dismissed without prejudice
raise no estoppel.' Harrison v. Remington
Paper Co. [C. C. A.] 140 F. 385. Findings
of fact and an order directing a conveyance
"as decreed by this court," held not to con-
stitute a Judgment. Oklahoma City v. Mc-
Master, 196 U. S. 529, 49 Law. Ed. 587. An
order discharging a prisoner In habeas cor-
pus proceedings is not conclusive as to the
wrongfulness of the restraint in a subse-
quent action for false imprisonment. Lo-
saw v. Smith, 109 App. Dlv. 754, 96 N. T. S.
191. Items alljowed In unappealed order
settling account in probate court cannot be
called in question on subsequent accounting.
In re Dougherty's. Estate [Mont.] 86 P. 38.
Nunc pro tunc Judgment correcting former
Judgment and reciting that no Judgment on
the merits was ever rendered or ordered held
not res judicata. Howth v. Greer [Tex. Civ.
App.] 14 Tex. Ct. Rep. 61, 90 S. W. 211.
Separate judgments upon two of three con-
solidated appeals from awards in condemna-
tion proceedings h§ld not an adjudication of
the third appeal. Mason v. Iowa Cent. R.
Co. [Iowa] 109 N. W. 1. Where a wife, in a
suit for maintenance, made a mortgagee of
her husband a party, but the court In a de-
cree awarding her the husband's interest
in the mortgaged property expressly refused
to determine the mortgagee's rights, held
such decree did not affect the rights of ei-
ther party In a subsequent. suit for foreclos-
ure. Lefmann v. Brill [C. C. A.] 142 F. 44.

A decree In a divorce suit that "the com-
plaint herein be dismissed and that the de-
fendant hav-e Judgment against the plain-
tiff for the sum of $5,000 for alimony" can-
not be construed to be a final determina-
tion of the controversy nor adjudge the fu-
ture rights of the parties. Fred v. Fred, 67
N. J. Bq. 495, 58- A. 611.
Interlocutory and provisional mllngs . and
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its/" in any action or proceedings^ in a court having jurisdiction,^^ or hefore an officer

Jndginentii [See 5 C. L. 15031: Interlocutory
orders, are not binfling. Harrah v. State
[Ind. App.] 76 N. E. 443. Decree awarding
temporary alimony. Bishop v. Bishop, 124
Ga. 293, 52 S. E. 743. A decree in equity
proceedings awarding a preliminary injunc-
tion and an accounting for profits and re-
ferring the case to a- master to ascertain
the amount thereof, which is still pend-
ing and undetermined before the master,
is an interlocutory decree and not binding.
Hills & Co. V. Hoover, 142 F. 904. Under
Rev. St. 1898, § 2883, providing that an in-
terlocutory Judgment may be made dispos-
ing of all the issues covered by the finding
or decision and reserving further questions
until the report, verdict, or subsequent find-
ing, an interlocutory judgment is conclu-
sive, except as to matters reserved. Gates
V. Paul, 127 Wis. 628, 107 N. W. 492. A find-
ing of nonresidence on a suggestion and
motion to require security for costs in a
pending action is not res judicata in another
action between the same parties. Brown v.
Beckwith, 58 W. Va. 140. 51 S. E. 977.
Verdict or flndlng:s without Judgment not

final. Hart v. -Brlerley, 189 Mass. 598. 76 N.
B. 286; Walden v. "Walden, 124 Ga. 145, 52
S. E. 323; Brown v. Bonds, 125 Ga. 833, 54
S. B. 933. Verdict in justice court. Id.

Jndgrinents on demurrer; dismlAsal and
nonsuit [See post this section, "On the mer-
its"]: The sustaining of a demurrer to par-
ticular counts does not authorize a final
judgment where other counts are at issue and
undisposed of. Marker v. Belleville Distil-
lery Co., 122 111. App. 326.

Elflect of appeal [See 5 C. Li. 1503]: Pend-
ing an appeal on'which the action is triable
de novo, the judgment appealed from is no
bar. Lackmann v. Klauenberg [Cal. App.]
84 P. 776. An ' undisposed of appeal does
not destroy the res judicata effect of the
judgment appealed from. Black v. Thomp-
son, 120 111. App. 424.

Appellate judsments [See 5 C. L. 1503];
Unappealed judgment of intermediate appel-
late court reversing lower court on a differ-
ent finding of facts held res judicata. Lar-
kins V. Terminal R. Ass'n [111.] 77 N. B. 678.

Appellate judgment of aflirmance by divid-
ed court is binding. Cain v. Union Cent.
Life Ins. Go. [Ky.] 93 S. W. 622. A simple
reversal on appeal without remanding the
cause destroys the effect of the judgment as
an estoppel. Stone v. Grand Lodge, A. O. U.
W., 117 Mo. App. 295, 92 S. W. 1143. A re-
versal and a finding of facts by an appellate
court is res Judicata and bars a subsequent
action in such cause. Larkins v. Terminal
R. Ass'n, 122 111. App. 246.

Error does not prevent binding effect [See
5 C. L. 1503]. United States v. Yueng Chu
Keng, 140 F. 748; Cain v. Union Cent. Life
Ins. Co. [Ky.] 93 S. W. 622; Bank of Ken-
tucky v. Com. [Ky.] 94 S. W. 620. A ver-
dict to the effect that defendant had not
cut timber on the land described in the com-
plaint, followed by a judgment of the court
thereon, is conclusive, though there was a
report in the case made by the defendant
that timber had been cut on the land in
question. Roper Lumber Co. v. Elizabeth
City Lumber Co., 140 N. C. 437, 53 S. E. 134.

That decision of Federal land office is con-
trary to the preponderance of the evidence
makes no difference. Love v. Plahive
[Mont.] 83 P. 882. Conclusiveness of judg-
ment is not affected because the court was
mistaken in the facts or drew a wrong con-
clusion of law. Rooch v. Curtis, 50 Misc.
122, 100 N. Y. S. 411. Judgment in partition
held binding though proceedings were ir-
regular and the shares of the parties deter-
mined according to the provisions of an un-
constitutional act of the legislature. Staats
v. Wilson [Neb.] 107 N. W. 230.
Proceeding In equity instead of at la-rr: A

Judgment is conclusivej though had the
question been raised the bill would have
been dismissed because there was an ade-
quate remedy at law. Bill invoking a man-
damus from the supreme court. Tolleson v.

Wagner, 35 Tex. Civ. App. 577, 80 S. W. 846.
11. In order that a party to a judgment or

decree may invoke it as an estoppel against
another party thereto, it is essential that
there should have been an honest determina-
tion of an existing controversy, directly in-
volved between real parties who have an in-
terest in the subject-matter, or a bona fide
right asserted by one party and a genuine
acknowledgment thereof, or a valid consent
thereto,, by the other party. Collusive suit.
Multnomah County v. First Nat. Bank [Or.]
82 P. 23.

12. Judgment must be on tlie merits [See
5 C. L. 1503]: Res adjudicata cannot be
based upon matter pertaining to remedy
only, as the kind of proof re^quired, but must
rest upon a determination of the essential
merits of the controversy. Barr v. Poor, 7

Ohio C. C. (N. S.) 333. Nunc pro tunc Judg-
ment correcting former judgment and reciting
that no judgment on the merits was ever ren-
dered or ordered held not res Judicata. Howth
V. Greer [Tex. Civ. App.] 14 Tex. Ct. Rep. 61, 90
S. W. 211. A decree in a suit to set aside
a judgment of partition reciting that the
cause was heard on the pleadings, affidavit

of plaintiff, the record of decree and report
of partition, and argument of counsel and
that the court finds that there is no equity
in plaintiff's complaint, is binding. Wheel-
er V. Bennett [Ark.] 95 S. W. 142. The deci-
sion of a motion before a justice of the
peace to discharge from seizure certain
property taken on attachment, on the ground
that it is exempt, is not conclusive, and the
question of exemption may be tried there-
after in an action of replevin brought by
the Judgment debtor. Brunson v. Merrill
[Okl.] 86 P. 431. Summary order of bank-
ruptcy court refusing to order third person
to turn over property to the trustee held not
to bar the trustee from suing to recover such
property for fraud. Murray v. Josepii, 146
P. 260. An order discharging a prisoner in
habeas corpus proceedings is not conclusive
as to the wrongfulness of the restraint in a
subsequent action for fjilse imprisonment.
Losaw v. Smith, 109 App. Div. 754, 96 N. Y.
S. 191. Where at the close of plaintiff's case
defendant moved for a dismissal, but no rul-
ing was made on such motion, and after-
wards a decision on the merits was made and
expressed in findings and judgment entered
thereon in favor of defendant, it was a trial
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cr hoard exercising judicial functions,^^ are concluded hy such adjudication and can-

on the merits and not a dismissal. Keyes V.
Smith, 183 N. T. 376, 76 N. B. 473.
Dismissal [See 5 C. L. 1503].
No bar by a dismissal not upon the merits t

In Municipal Public Improvement Assess-
ment case. Dismissal because of lack of
proof held no bar not res judicata to new as-
sessment. Goodrich v. Chicago, 218 111. 18, 75
N. E. 805.

Dismissals on the merits: Dismissal after
proof held on the merits. Smith v. Gowdy
[Ky.] 96 S. W. 566. Final judgment that ac-
tion -was prematurely brought and dismiss-
ing bill on the merits is binding. McGown
V. Barnum, 182 N. T. 547, 75 N. E. 155. In
an action by legatees against an executor to
have certain annuities declared a lien on the
real estate of the decedent, other legatees,
who were made defendants and failed to
ans«i-er, were barred by a judgment dismiss-
ing the complaint on the merits. Monroe v.

Mather-Lovelace, 100 N. T. S. 27. In a suit
to annul a tax sale for irregularities, a
judgment dismissing the suit after trial on
issue joined by general denial concludes the
plaintiff as effectually as if the defendant, in
addition to the general denial, had, by way
of reconventional demand, asked that his
own title be recognized and enforced. Fluk-
er V. De Grange [La.] 41 So. 591. Where in
a suit for infringement of a patent the an-
swer denied that complainant was the invent-
or, and the case was submitted on the bill and
answer, and the answer was held good and the
bill dismissed, held conclusive determination
of the issue and a bar to a subsequent suit

for infringement of the same patent between
the same parties. Robinson v. American Car
& Foundry Co., 142 F. 170.

Voluntary dismissal: Voluntary dismissal
before final submission does not operate as
a bar. Yates v. Jones Nat. Bank [Neb.] 105
N. W. 287. Dismissal by plaintiff held no
bar. Burns' Ann. St. 1901, § 336, construed.
Zuelly v. Casper [Ind. App.] 76 N. E. 646.

Voluntary dismissal as to one count held
no bar to action thereon, the determination
thereof not being necessarily deposed of in

the determination of the other. Lemon v.

Sigourney Sav. Bank [Iowa] 108 N. W. 104.

Dismissal for failure to prosecute. Unit-
ed States Fastener Co. v. Bradley, 143 F. 623,

Dismissal vritliout prejudice. Harrison v.

Remington Paper Co. [C. C. A.] 140 F. 385;

Robinson v. American Car & Foundry Co.,

142 F. 170; National Salt Co. v. Ingraham
[C. C. A.] 143 F. 805; Morris v. Linton [Neb.]
104 N. W. 927; Dittmer v. Mierandorf, 129.

Iowa, 643, 106 N. W. 158; Brown v. Fisher, 35

Ind. App. 549, 74 N. E. 632. Order striking
an action from the docket without trial is

no bar. Potter v. Redmon's Guardian [Ky.]
96 S. W. 529. Dismissal without prejudice
even after return of verdict In favor of
plaintiff held not binding. Bilyeu v. Pilcher,
16 Okl. 228, 83 P. 546. Dismissal without
prejudice of a cause of action pending on
appeal is no bar, Thornhill v. Hargreaves
[Neb.] 107 N. "W. 847. A rule to show cause
why liquor license should not be revoked is

not res judicata where it Is dismissed by
consent. Arnold's License, 30 Pa. Super. Ct.

93.

Note: In this connection a distinction

should be made between the dismissal of

an appeal and of a cause of action on ap-
peal. In the former case the judgment of
the lower court would appear to operate as
a bar. Ed.
General decree o£ dismissal Is presump-

tively with prejudice and on the merits:
Bill dismissed without Teserving to the com-
plainant the right to institute other pro-
ceedings. Stratton v. Essex County Park
Commission, 145 F. 436. A decree "Bill dis-

missed" is a final decree on the merits. Cor-
bett v. CVaven [Mass.] 78 N. E. 748. "Libel
dismissed" without the addition of the
words "without prejudice" purports to be a
final judgment upon the merits. Roach v.

Roach, 190 Mass. 253, 76 N. E. 651. The is-

sue being .raised by proper pleadings, the
presumption may be overcome by parol or

other extrinsic evidence. Stratton. v. Essex
County Park Commission, 145 F. 436.

A nonsuit does not constitute a bar. Smith
V. Superior Ct. of Napa County [Cal. App.] 84

P. 54.

Judgment on demurrer [See 5 C L. 1504]:
Judgment on demurrer going to the merits
bars. Yates v. Jones Nat. Bank [Neb.] 105

N. W. '287. A judgment on a demurrer
which is based on a technical defect of
pleading, a lack of Jurisdiction and the like,

does not operate as a bar. Yates v. Jones
Nat. Bank [Neb.] 105 N. "W. 287. Judgment
sustaining a general demurrer to a petition

in an action at law held a bar. Smith v.

Smith, 125 Ga, 83. 54 S. E. 73. Sustaining
demurrer to bill held final adjudication of

what was pleaded or what might properly
have been pleaded so as to bar a second
suit. Weathersby v. Pearl' River Lumber
Co. [Miss.] 41 So. 65. A judgment sustain-
ing a demurrer to a reply to an answer
setting up the statute of limitations in bar to

the action, and dismissing the action on
plaintiff decyning to plead further Is on the
merits. Cain v. Union Cent. Life Ins. Co.

[Ky.] 93 S. "W. 622.

A default judgment Is generally conclu-
sive. Standard Supply & Equipment Co. v.

Merritt, 48 Misc. 498, 96 N. Y. S. 181. A
default judgment is conclusive only as to

matters properly pleaded in the complaint.

Pence v. Long [Ind. App.] 77 N. B. 961.

Consent Judgments are generally conclu-

sive (Jones V. Hubbard, 193 Mo. 147, 90 S.

W. 1137) as to facts admitted therein (Soufh
Penn Oil Co. v. Calf Creek Oil & Gas Co., 140

F. 607). Parties to partition suit consent-

ing to decree held estopped thereby. Sub-
urban Co. V. Turner's Adm'r [Va.] 54 S. E.

29. See 5 C. L. 1504.

13. Condemnation proceedings [See 5 C.

L 1504]. Compton v. Seattle, 38 Wash. ol4,

80 P. 767. See. Llngle v. Chicago [111.] 77 N.

E. 924.
Divorce cases and matters collateral there-

to. Crockett v. Crockett [Iowa] 106 N. W.
944.
Habeas corpus [See 5 C. L. 1504]: The

doctrine applies to habeas corpus proceed-

ings to obtain the custody of a child. Willis

V. Willis, 165 Ind. 332, 75 N. B. 655. An
order discharging a prisoner in habeas cor-

pus proceedings is not conclusive as to the
wrongfulness of the restraint in a subsequent
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not again he litigated}^ between the same parties^'' or their primies,^' either hefore the
same or another trihunal,^^ until the adjudication has been duly reversed, modified,
or otherwise adjudged erroneous.^'' A judicial determination of the issues in one
action is a bar to a subsequent one between the same parties having substantially the
same object in view, although the form of the latter and the precise relief sought is

different from the former.=^ Consequently, it makes no difference that one suit is

action for false Imprisonment. Losaw v.
Smitli, 109 App. Div. 754, 96 N. Y. S. 191.

Irrigrution proccvdings : Decree rendered
in statutory proceeding under irrigation act.
Farmers' Union Ditcli Co. v. Rio Grande
Canal Co. [Colo.] 86 P. 1042.
Probate proceeilin^s tSee 5 C. li. 1504]:

Order approving final account of executor
and declaring estate settled. Stuckwisch v.
Kamman [Ind.] 77 N. E. 349. An order of a
probate court on a petition for separate
maintenance is a bar to the same extent as a
judgment in an action at law. Harrington
V. Harrington, 189 Mass. 281, 75 N. E. 632.

TJnappealed order settling account in probate
court held final. In re Dougherty's Estate
[Mont.] 86 P. 38.

Search Tparrant proceeding: While ordi-
narily a finding in a search -v^arrant proceed-
ing is not conclusive as to the ownership of
the property, but, where rival claimants ap-
pear, employ counsel and submit the issue of
cwnership upon testimony adduced pro and
con, the finding is conclusive, although
strictly speaking they are not parties to the
a.otion, and this applies to the person caus-
ing the warrant to be issued. Montgomery
V. Alden [Iowa] 108 N. W. 234.

14. Harper v. Rankin [C. C. A.] 141 F.
626; Gaar, Scott & Co. v. Taylor, 128 Iowa,
636, 105 N. W. 125. See, also, D'isconto Ge-
seUsohaft v. Umbreit, 127 "Wis. 651, 106 N. W.
821. Partition proceedings. O'Donaghue v.

Smith, 184 N. T. 365, 77 N. E. 621. Judgment
for alleged wrongdoer under Laws New
Mexico 1903, p. 52, c. 33, § 2, held to bar ac-
tion in another state by person claiming
damages. Buttron v. El Paso N. E. R. Co.
[Tex. Civ. App.] 15 Tex. Ct. Rep. 339, 93 S.

W. 676. Allowance and determination of

terms 'of redemption made by supreme court,

pending appeal from a Judicial sale, is res

judicata in action to recover part of the
redemption money. Thesing v. Westergren
[Neb.]- 106 N. W. 438. It is a general rule
that a party to a judicial proceeding in

which there has been a final judgment on
the merits cannot be compelled by the par-
ties to that action to again litigate any of

the matters that were there in issue, if

tribunal had jurisdiction of the parties to

and the subject-matter of the suit. State

V. Corron, 73 N. H. 434, 62 A. 1044.

15. Federal land department. Love v.

Flahive [Mont.] S3 P. 882; Parryman V. Cun-
ningham, 16 Okl. 94, 82 P. 822. Board of

county commissioners. Brooks v. Morgan,
36 Ind. App. 672, 76 N. B. 331. Commission-
ers of claims against a decedent's estate.

Flynn v. Lorimer's Estate, 141 Mich. 707,

12 Det. Leg. N. 629, 105 N. W. 37. Finding
of board of commissioners created by Law^
1903, p. 88, c. 95, §, 14, that liquor licensee

had violated the provisions of the act, and
that his license should be canceled, was con-

clusive both on him and his sureties on his

liquor bond of such fact in an action by the
state on the bond. State v. Corron, 73 N.
H. 434, 62 A. 1044. A Chinese person char-
ged with being unlawfully within the Unit-
ed States, being discharged by a United
States commissioner after a hearing regular
in form, cannot be again apprehended and
proceeded against upon a complaint filed in
the district court of the same district upon
substantially the' same facts. United States
V. Tueng Chu Keng, 140 P. 748. The presence
or absence of an appeal in matters consti-
tutionally committed tc the determination
of a tribunal without a jury is not material
upon the character of the tribunal's action
as judicial or otherwise. State v. Corron, 73
N. H. 434, 62 A. 1044. The rule of res judi-
cata is not restricted in its application to
proceedings according to the course of the
common law, but applies to all judicial de-
terminations, whether made in actions or in
summary or special proceedings, or by judi-
cial oflioers in matters properly submitted
for their determination. Id.

16. Love V. McGill [Tex. Civ. App.] 91 S.
W. 246.

17. Whitesell v. Strickler [Ind.] 78 N. E.
845; Allen v. Ellis, 126 Wis. 665, 104 N. W.
739; Stockton Sav. & Loan Soc. v. Saddlemire
[Cal. App.] 86 P. 723; Parkersville Drainage
Dist. v. Wattier [Or.] 86 P. 776; State v.
Ortiz [Tex.] 14 Tex. Ct. Rep. 883, 90 S. W.
1084. See post. Persons Concluded.

18. See post. Persons Concluded. Park-
ersville Drainage Dist. v. Wattier [Or.] 86
P. 775; State v. Ortiz [Tex.] 14 Tex. Ct. Rep.
883, 90 S. W. 1084.

19. Tates V. Jones Nat. Bank [Neb.] 105
N. W. 287. Judgment in Federal court con-
clusive in subsequent action in state court.
Thornton v. Natchez [Miss.] 41 So. 498. A
judgment in garnishment in one state is a
bar to an action by the principal defendant
against the garnishee to recover the same
debt in the state of the residence of the
former. Hadacheck v. Chicago, etc., R. Co.
[Neb.] 104 N. W. 878. Matters res judicata
will not be reconsidered by the court of

claims in cases referred to it under the
Tucker Act, unless the case demands the ex-
ercise of its equitable powers to correct the
Judgment. Claimant's citizenship determin-
ed by the supreme court. Le More & Co.'s

Case, 39 Ct. CI. 484.

20. Harper v. Rahkin [C. C. A.] 141 F.

626; Tates v. Jones Nat. Bank [Neb.] 105 N.

W. 287; Weaver v. San Francisco, 146 Cal.

728, -81 P. 119; Smith v. Gowdy [Ky.] 96 S.

W. 566. See 6 C. L. 1502, 1504.

21. A judgment that an alleged trespass
was committed on the land to which plain-

tiff claimed title held to bar subsequent suit

for subsequent similar alleged trespasses,

plaintiff asserting the same title or right.

Roper Lumber Co. v. Elizabeth City Lumber
Co.. 140 N. C. 437, 53 S. E. 134. A former re-
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at law apd the other in equity.^^ Th^e fact that the adjudication is in a proceeding

ancillary and, interlocutory to the main action does not affect its binding effect, it

being original as between the parties.^'' The order of institution of two actions in-

volving the same issue does not affect the res judicata effect of the one first reaching

finality.^* Where there is a joint and several liability and a compromise is reached

and merged in a judgment, the latter is conclusive as to the liability of each.^^ As

a general rule an action of ejectment does not bar another action in ejectment be-

tween the same parties in respect to the same title and same tract of land,^° nor does

a refusal of a patent bar a suit in equity to obtain the same.^'^ In determining the

effect of a decree of a Federal court involving constitutional rights, the principles of

res judicata as settled by the supreme court of the United States must be applied,

though they differ from those of the local state courts.^'

Persons concluded.'^—All adversary parties"* to the action, or persons in privity

with them,^^ are bound by a final judgment on the merits rendered therein, and the

rule has been extended so as to reach persons who are responsible for the acts^ of

others.^^ The term "privity" suggests mutual succession or relation to the same

property or property right.^^ It creates no privity between the parties that, as liti-

covery In trover with satisfaction is a bar
to an action of detinue between the same
parties for the same property. Syson Tim-
ber Co. V. Dlclcens [Ala.] 40 So. 753.

22. Smith V. Smith, 125 Ga. 83, 54 S. E.

73. Where a bill was filed to enjoin the col-

lection of a mortgage held by defendant, and
it was alleged by a demurrer considered as
an answer that defendant had obtained
judgment in an action at law on the bond
accompanying the mortgage, in which action
the same facts were set up as in the bill,

held proper to dismiss the bill., Megahey v.

Farmers' & Mechanics' Sav. Fund & Loan
Ass'n [Pa.] 64 A. 546.

23. Maritime lien claimants intervening
in creditor's suit. The J. R. Langdon, 145

F. 64.

24. Black v. Thompson, 120 111. App. 424.

35. Huntington v. Newport News & M. V.

Co. [Conn.] 61 A. 59.

26. Crowl V. Growl, 195 Mo. 338, 92 S. W.
890; Weigel v. Green [111.] 77 N. B. 574.

27. The decision of the court of appeals
of the District of Columbia on an appeal
from the commissioner of patents taken
under Act Feb. 9, 1893. c. 74, 27 Stat. 436,

does not preclude the maintenance of a suit

in equity by one of the parties against the
other to obtain a patent, under Rev. St.

§ 4915. Dover v. Greenwood, 143 F. 136.

28. Gunter v. Atlantic Coast Line R. Co.,

200 U. S. 273, 50 Law. Ed. .

29. See 5 C. L. 1505.

30. Must be adversary parties. Comstook
v. Keating, 115 -Mo. App. 372, 91 S. W. 416;
Gouwens v. Gouwens [111.] 78 N. B. 597. It
is immaterial that the parties are formally
arrayed on the same side in a suit if their
interests are in fact adverse. Georgia R. &
Banking Co. v. Wright, 124 Ga. 596, 53 S. E. 251.

Suit against notary and sureties; held not
adversary parties. Comstock v. Keating, 115
Mo. App. 372, 91 S. W. 416. Judgment
against codefendants as partners held not
res Judicata on question of partnership as
between the defendants. Gutfreund v.

Standard Life & Aco. Ins. Co., 98 N. T. S.

699. Judgment, in an action for negligence.

against several codefendants as partners
held not binding on question of ownership
of horse and vehicle causing the injury as
between one of the defendants and an in-
demnitor. Id. Where two or more defend-
ants make issues with the plaintiff, a judg-
ment determining those issues In favor r>^

the defendants settles between them no fact
that might have been but was not put in

issue by "a proper pleading. Whitesell v.

Strickler [Ind.] 78 N. E. 845. Judgment in

a bastardy proceeding instituted at the in-

stance of the putative father, without the
knowledge of the mother or the prosecuting
attorney and the dismissal of which by the
mother was fraudulently obtained, held not
to bar another proceeding. Gooding v.

State [Ind. App.] 78 N. E. 257. Where in

a foreclosure suit lien claimants were made
codefendants and answered claiming the
right to any surplus arising on the fore-

closure sale, held decree in foreclosure es-

tablishing such liens was, not res judicata
as between such codefendants. Gouwens, v.

Gouwens [111.] 78 N. E. 597. Failure of

vendee of land to assert his right to rescind
in an action brought by third persons
against the vendee and his vendor, to es-

tablish the title of such third persons to

such land, held not to bar subsequent action

by vendee against his vendor for rescission.

Olschewske v. King [Tex. Civ.. App.] 96 S.

W. 665. An answer directed against the
complainant, but which seeks afBrmative re-

lief against a codefendant, raises no issue

as to the latter where it is not served on
him and he flies no demurrer, answer, or re-

ply thereto, and a part of a judgment grant-
ing such affirmative relief Is not res judi-

cata against such co'defendant. Gulling v.

Washoe County Bank [Nov.] 82 P. 800.

31. See ante this section. As to who are
privies, see infra, this section.

32. Judgment in favor of lessee railroad
held to bar action against lessor. Muntz
V. Algiers & G. St. R. Co., 116 La. 236, 40
So. 688.

33. Williams v. Husky, 192 Mo. 533, 90
S. W. 425. A party is in privity with an-
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gants in two difEerent suits, they happen to be interested in proving or disproving

other when, in fact, he does claim under
that other, althougli he may have some
other undisclosed claim. Minnesota Deben-
ture Co. V. Johnson, 96 Minn. 91, 104 N. W.
1149, 107 N. W. 740. One suing as assignee
of different persons stands In their
places, and a determination in one ac-
tion is not res Judicata in the other.
Nathan v. Uhlmann, 101 App. Div. 388,

92 N. T. S. 13. A Judgment recovered
by plaintiffs' intestate as an assignee of
claims against an insolvent bank for accept-
ing deposits after knowledge of its insol-
vency is inadmissible in a similar action by
plaintiff's intestate on assignments from
other depositors. Id. Those who claim prop-
erty, under one who was a party to a Judg-
ment affecting his right to, or in, such prop-
erty are privies and bound by such Judg-
ment. City of Carthage v. Weesner, 116 Mo.
App. 118, 92 S. W. 178. Holders of special
tax bills, who assigned them as security to
a bank and obtained them by reassignment
after a Judgment against the bank cancelling
the bills, were bound by the Judgment. Id.

Illnstratlons. Assignees: Where the

estate of a deceased administrator is bound
by a Judgment in an action by the adminis-
trator de bonis non against the sureties on
his bond, the' assignee of the deceased ad-
ministrator's share in the intestate's estate
Is also bound. In re McCauley's Estate, 49

Misc. 209, 99 N. T. S. 238.

Corporation and stockholders: Stockhold-
ers held in privity with corporation in a

suit brought against the latter alleging its

Insolvency and asking for a receiver. Fran-
, els V. Hazlett [Mass.] 78 N. B. 405. A Judg-
' ment against a corporation binds the stock-
holders so far as the -right of the- creditor

to enforce his claim against the corporate
assets Is concerned. Wheatley v. Glover.

125 Ga. 710, 54 S..B. 626. Such Judgment is

likewise conclusive upon a stockholder who
in a subs,equent suit Is sought to be held
liable for' the amount of an unpaid stock
subscription. Id. '

Grantor and grantee held in privity with
each other. Williams v. Husky, 192 Mo. 533,

90 S. W. 425. Where a grantee of the mort-
gagor is not made a party to the fore-
closure suit, a Judgment therein establish-
ing the existence and validity of the lien is

not binding upon the grantee in a second
foreclosure action. Stough v. TBadger Lum-
ber Co., 70 Kan. 713, 79 P. 737.

Joint debtors [See 5 C. L. 1306]: Under
Code Civ. Proc. § 1933, a Judgment against
Joint debtors is, as against a defendant not
summoned, conclusive evidence of the ex-
tent of plaintiff's demand. Hofferberth v.

Nash, 98 N. T. S. 684. A Judgment against
one of several Joint makers of a note is not
binding upon the ether Joint makers who are

not parties to the action. Davis v. Schmidt,
126 Wis. 461, 106 N. W. 119.

Landlord and tenant held In privity with
each other. Minnesota Debenture Co. v.

Johnson, 96 Minn. 91, 104 N. W. 1149, 107 N.

W. 740.
licgiitee and personal representatives [See

5 C. L. 1506] : Where, in an action for the
construction of a will, children of a certain

legatee were made parties and the judg-

ment determined that on the death of such
person the fund in question would go to
her issue living at her death. In a subse-
quent suit involving the same fund and be-
tween the same parties, it was not necessary
that two of the children who had died with-
out issue prior to the commencement of the
action be made parties by their representa-
tive. Jewett V. Schmidt, 108 App. Div. 322,
95 N. Y. S. 631.

Life tenant and remaindermen: A decree
reforming a deed so as to give the life ten-
ant the estate in fee is not binding upon
contingent remaindermen not parties there-
to, including unborn issue. Downey v. Seib.
102 App. Div. 317, 92 N. T. S. 431.
Principal and agent: Agent prosecuting

or defending under the authority or In the
right of his principal, the latter is bound.
Jacob V. Oyster Bay, 109 App. Div. 630, 96
N. Y. S. 626.

Principal and sureties: Surety on recog-
nizance. McChristal v. Clisbee, 190 Mass.
120, 76 N. B. 511. Sureties on a bond to
comply with a statute or order of court
are estopped in the same way and to the
same extent as the principal obligor by any
judgment or decree that estops him to deny
that he failed to comply with the condition
of the bond. State v. Corron, 73 N. H. 434,
62 A. 1044.
Promissory ' notes : Subsequent holder of

a note and the original payee. Payor sought
to question validity of claim for which note
was given, a matter which had been pre-
viously decided in favor of the original
payee in a suit by him against the payor.
Camden Nat. Bank v. Pries-Breslin Co., 214
Pa. 395, 63 A. 1022. Where a vendee exe-
cuted a note payable to a third person, an
attachment proceeding in which it is at-
tempted to show that the payee had no
interest therein and to which he , was not
made a party does not bar the assignee of
the payee from maintaining ap action on
such note. Young v. Steim, 29 Pa. Super. Ct.

205. A decree of a court vested "with Jurisdic-
tion over the subject-matter and the parties in

interest, fixing the status of a series of
notes secured by a single mortgage, is bind-
ing on one who, in a subsequent action,

attempts to avoid the effect of the decree,
where it appears that the transfer of the
note involved in the later proceeding was
fraudulent as against the holder of the other
notes. Preston v. Morsman [Neb.] 106 N. W.
320.

Purcjiasers at judicial sale: A Judgment
that a transaction was not a mortgage but
a sale and an option to repurchase is con-
clusive against a purchaser of land under
execution against the grantor. Jones v.

Hubbard, 193 Mo. 147, 90 S. W. 1137.

Purchaser pendente lite. See Cprbett V.

Craven [Mass.] 78 N. B. 748. A purchaser
pendente lite is not required to be made, by
amendment, a party to the record in order
to be bound by the findings of facfs or the
Judgments or decrees in a cause. South
Penn Oil Co. v. Calf Creek Oil & Gas Co.,

140 F. 507.

Stocitholdcrs Inter se: The decree of a
foreign court as to the fact that an assess-

ment of members of an insolvent mutual In-
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the saoie facts." While generally, but not always/' only parties or privies to parties
to the action are bound by the judgments therein/^ still it is not necessary that one

surance company Is necessary, as to the
amount required to be raised and as to the
pro rata share of each policy, Is conclusive
on members of the company, but one may
still show that he Is not a policy holder or
has a release or offset. Swing v. Consoli-
dated Fruit Jar Co. [N. J. Law] 63 A. 899.
Trustee and beneficiary: Beneficiaries not

parties to proceedings by trustee held not
"bound thereby. Sawyer v. First Nat. Bank
[Tex. Civ. App.] 14 Tex. Ct. Rep. 701, 93 S.
W. 151. Becree against trustee held to bind
beneficiary as to his rights and interests
In trust property. National Salt Co. v. In-
Sraham [C. C. A.] 143 F. 805.
Vendor and vendee in privity. Wm. Cam-

eron & Co., V. Jones [Tex. Civ. App.] 90 S.

W. 1129.

34. DufEee v. Boston EI. R. Co., 191 Mass.
563, 77 N. B. 1036. A judgment In favor of
defendant in an action by a married woman
for injuries alleged to have been caused by
•defendant's negligence held not to bar suit
by husband of plaintiff in former action for
damages for care of wife and loss of con-
sortium, though based on the same facts.
Id.

35. Under the statutory provision for re-
-assessments, any person holding warrants
for municipal improvements may plead any
former adjudication holding assessments
made to pay for the work on account of
"Which warrants were issued invalid,, such
right not being confined to the parties to
the particular action, their privies, or suc-
cessors in interest. Waldron v. Snohomish,
41 Wash. 566, 83 P. 1106. In Minnesota in
the absence of mistake, fraud, or collusion,
a judgment declaring assessment proceed-
ings invalid is binding on a city though the
city was not a party to the action. The rule
Is the same whether a case arises under a
city charter or general statutes. Otis v.

St. Paul, 94 Minn. 57; 101 N. W. 1066, 1134.
30. Duffee v. Boston El. R. Co., 191 Mass.

563, 77 N. E. 1036; Calkins v. First Nat.
Bank [S. D.] 107 N. W. 675; Millhiser & Co.
V. Leatherwood, 140 N. C. 231, 52 S. B. 782;
Young V. Steim, 29 Pa. Super. Ct. 205. Hence
there is no taking of property without due
process of law so as to raise a Federal ques-
tion. Iron Cliffs Co. v. Negaunee Iron Co.,
197 U. S. 463, 49 Law. Ed. 836. Sale of re-
mainder interest in partition. Suburban
Co. V. Turner's Adm'r [Va.] 54 S. E. 29.

Recital in a judgment as to plaintiff's home-
stead rights is not binding upon one not a
party to the action. Parlin & Orendorff Co.
V. Vawter [Tex. Civ. App.] 13 Tex. Ct. Rep.
47, 88 S. "W. 407. Order in receivership pro-
ceedings determining stockholders' liability
held not conclusive against a defendant who
•did not serve and did not appear. Converse
V. Aetna Nat. Bank [Conn.] 64 A. 341. Order
passing the accounts of receivers of a bank-
rupt estate in which they have credited
themselves with property surrendered to
third persons claiming it held not an ad-
judication of such persons' rights to the
property. Whitney v. Wenman, 140 F. 959.

Bona fide purchasers of land are not bound
toy a judgment setting aside a release of

a deed of trust thereon rendered In an action
to which they are not parties. Bristow v.
Thackston, 187 Mo. 332, 86 S. W. 94. Where
vendor of property took a trust deed run-
ning to a third party, held a judgment in a
suit by a subsequent mortgagee of the ven-
dee, in which suit the vendor intervened,
was not binding on the first mortgagee.
French v. Rogillio [Miss.] 40 So. 68. A dis-
missal of a rule to show cause why a liquor
license should not be revoked is not res
judicata in a rule obtained by different par-
ties. Arnold's License, 30 Pa. Super. Ct. 93.
Where an action purporting to be brought
on behalf of a minor by her mother as next
friend is not in fact brought by the mother,
or Is brought in her name but without her
knowledge or consent, neither she nor the
minor is bound by the judgment rendered
therein. International & G. N. R. Co. v.
Brisenio [Tex. Civ. App.] 14 Tex. Ct. Rep.
961, 92 S. W. 998. In an action to foreclose
vendor's lien notes, wherein defendant
pleaded failure of title, the fact that a judg-
ment by default had been rendered against
defendant for the possession of the land by
a third person did not aifect the rights of
plaintiff who was not a party to that action.
Bradbury v. Dumond [Ark.] 96 S. W. 390.
Under Rev. St. 1898, § 3198, making judg-
ments a lien upon the real estate of the
judgment debtor, a purchaser at execution
sale held not bound by .a decree canceling
the deed, under which the execution defend-
ant held title, after the rendition of the
judgment under which the sale was had.
Larsen v. Gasberg [Utah] 86 P. 412. A
county not a party to a suit, adjudging that
a bank was liable for" taxes only under the
Hewitt act (Gen. St. 1888, c. 92), held en-
titled to recover from the bank taxes au-
thorized by the subsequent revenue act of
1892 (Ky. St. 1903), § 4092. Bank of Ken-
tucky V. Com. [Ky.] 94 S. W. 620. Where
husband had deeded property 'to wife,
held she was not bbund by a judgment ren-
dered in a suit to which he was a party.
Milam v. Coley [Ala.] 39 So. 511. Owner of
land not being a party to a suit to enforce
taxes against the land, held not bound by
judgment. Wood v. Smith, 193 Mo. 484, 91
S. W. 85. Former adjudication held not ad-
missible against all the defendants, one of
them not havfng been a party to the other
action. Ryan v. Toung [Ala.] 41 So. 954.

Second mortgagee held not affected by judg-
ment in detinue by first mortgagee, he not
being a party to the action. Daniel Bros. v.

J'ordan [Ala.] 40 So. 940. In an action
against city for failing to guard excavation
in street, held city could not take advantage
of judgment in favor of a contractor in suit
brought against him. Fleming v. Anderson
[Ind. App.] 76 N. B. 266. Decision of the
commissioner of the general land oflaoe can-
celling homestead entry held not conclusive
against defeated occupant's right against
subsequent homestead applicant who was
not a party to the former proceedings. Mar-
tinson V. Marzolf [N. D.] 108 N. W. 801.
Where, in an action to establish a lot cor-
ner, the then owner of adjoining land, sub-
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be a party to the record in order to be bound ; it is sufficient if he has an interest and
participates in the action/' or has negligently failed to became a party/* or where
he introduces the Tecord and judgment in evidence in a subsequent case to which he
is a party/' or where the judgment constitutes a link in a chain of title/" or where
the proceeding is in rem/^ though in the latter case the judgment does not extend

to the personal liability.*" These last two cases, however, may be related to the doc-

trine of privity. While a judgment is not generally binding on third persons, y«t

its use as evidence may shift the burden of proof.*^ It is not necessary that all the

parties to the first action are parties to the second.** In the doctrine of res judicata,

privity extends no further than the particular subject-matter or property, the sta-

sequently conveyed to plaintiff, was not
served nor made a party to the proceedings,
the judgment was not conclusive against
plaintiff. Dittmer v. MIerandorf, 129 Iowa,
643, 106 N. W. 158. In an action involving
the validity of Laws 1905, p. 2092, c. 737;
Laws 1906, c. 125, and Laws 1905, p. 2091,
c. 736, prescribing the rate to be charged
consumers for yas, the fact that the City
of New York was a party held not to render
judgment binding on private consumers.
Richmond v. Consolidated Gas Co., 114 App.
Div. 216, 100 N. T. S. 81. Also in such action
members of state gas commission held not
to represent private consumers. Id. A party
to an action in a state court to restrain a
gas company from cutting off gas connec-
tions and charging a higher rate than that
prescribed by statute held not a .party to
a bill by the company in a Federal court
seeking among other things to restrain the
district attorney and attorney general from
enforcing a statutory penalty against the
company. Id. Subsequent purchaser in pos-
session not beingi made a party to a suit

to foreclose a vendor's lien is not bound by
judgment therein. McKinley v. Wilson
[Tex. Civ. App.] 96 S. W. 112.

37. So held as to one promoting action
to recover statutory penalty for obstructing
a highway,

,
though state's a,ttorney was

called in but did not interfere in the prose-
cution of the suit. Kolpack v. Kolpack
[Wis.] 107 N. W. 457. Where a number of
insurance companies which had issued to
plaintiffs concurrent policies covering the
same property and identical in form, united
in making a common defense to suits
brought against them severally, held all

were bound by the judgment. Greenwich
Ids. Co. v. Friedman Co. [C. C. A.] 142 F.

944. Where a foreign executor of a de-
ceased administrator had notice of an ac-
tion by the administrator de bonis non
against the surety on the deceased admin-
istrator's bond, and he selects the counsel
to represent the surety, the estate is bound
by the judgment against the surety for
money converted. In re McCauley's Estate,
49 Misc. 209, 99 N. T. S. 238.

38. Landlord concluded by judgment in

suit against tenant, he being liable over to

the latter and being notified of the suit.

Kosower v. Sandler, 49 Misc. 443, 98 N. T.

S. 65, rvg. 96 N. T. S. 734. Where grantee
of land agreed to keep fence in repair and
grantor was sued and damages recovered
for injuries resulting in neglect to repair

fence, held grantee was bound, he having
been given notice of the suit and requested

to defend. Hubbard v. Gould [N. H.] 64 A.
668. Suit to quiet title brought by grantee
of tax deed. The defendant notified his
grantor to defend but latter failed to do so.

Judgment was rendered for plaintiff and
defendant sued his grantor for breach of
covenant In deed. Held former judgment
was conclusive on the defendant In the sec-
ond action that the purchase at tax sale was
for the benefit of his grantee. Patterson "v.

Cappon [Wis.] 109 N. W. 103.
39. See 5 C. L. 1507, n. 58.

40. See 5 C. L. 1507, n. 59.

41. Decree of distribution In probate pro-
ceedings. Goodrich v. Ferris, 145 F.- 844.

Order in probate proceedings setting aside
homestead to widow held binding on minor
heirs, though not represented by guardian.
In re Pearee [Tex. Civ. App.] 96 S. W. 1094.

Judgment foreclosing state's lien for de-
linquent taxes is binding on all persons who
were parties and served with citation,

whether they were named In the judgment
or not. Ball v. Carroll [Tex. Civ. App.] 15
Tex. Ct. Rep. 422, 92 S. W. 1023. Adjudica-
tion in Involuntary bankruptcy proceedings
is an adjudication in rem. Whitney v. Wen-
man, 140 P. 959. Ordinary proceedings in

bankruptcy are not proceedings in rem.
Proceeding to pass receivers' accounts. Id

42. Judgment foreclosing second mort-
gage given to secure sureties on purchase-
money .note held not to bar an action on
the note to establish the personal liability

of the maker, there being no recital In the
decree nor showing otherwise that in the
foreclosure suit personal service was had
on the maker. Hunter v. Porter [Iowa] 109
N. W. 283.

43. In an action to set aside a judg-
ment based on the flndings of a referee

alleged to have been insane at the time of

signing an adjudication of lunacy entered

on the same day is not conclusive but

changes the burden of proof. Schoenberg
& Co. V. Ulman, 99 N. T. S. 650.

44. A question of fact decided by a court

of competent jurisdiction is res judicata in

a subsequent action, as between parties who
had the right to prosecute and defend, ex-

amine and cross-examine, even though other
parties, or the same parties in other ca-

pacities, may be Involved. Rohn v. Rohn,
117 111. App. 512. A judgment in an action

by an administratrix against an executor

de son tort for loss to the estate due to Iiis

negligence is res adjudieata in a subsequent
action in equity by the executor de son tort

to enjoin its enforcement, notwithstanding
the former suit was by the executrix in her
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tus of which was determined by the judgment as to that particular thing.*" The
mere personal effect of the judgment is absolutely confined to the parties to the liti-

gation.*' One who openly conducts the defense for a party will be bound by the

decree." So also, where an action is brought in the name of , one person at the in-

stance of another, the judgment will conclude the latter.*' A judgment against one
primarily liable is not conclusive against one secondarily liable, unless the latter had
notice of the suit.*' When such person had no notice of the suit the judgment,
though not conclusive, is prima facie evidence of liability."" A judgment of a pro-

bate court against a personal representative is binding so far as the personal estate

of the deceased is concerned and also lands not taken possession of by the devisees,"'

but it is not binding upon the devisees nor upon lands in their exclusive possession."^

though even against the latter such judgment is prima facie evidence."^ A munic-
ipality or other public body may be bound by suit in which it is represented by its

proper officers."* Minors and persons non compos mentis will be bound if properly

represented by guardian."" A corporation knowingly allowing an attorney to pros-

ecute a suit in its name is bound by the final decree therein, although the attorney

was not specifically employed by it."° A party to the former suit cannot defeat the

binding effect of the judgment therein because of the clerk's failure to file his answer
therein."' A judgment may be admissible in evidence even though suits are not
between the same parties."*

• official capacity, and the chancery suit Is

prosecuted against her individuaUy and as
executrix. Id.

45. AUen v. Ellis, 125 Wis. o6S, 104 N. "W.
739.

46. Allen V. Ellis, 125 Wis. 565, 104 N. "W.
739. The assignee of a judgment, under an
assignment made after the commencement
and before the termination of a garnishment
action by the judgment creditor, is a
stranger to the garnishment action, and the
judgment therein rendered is not conclusive
In his favor. Id.

47. One who instigates another, to do a
wrongful act, and, when the wrongdoer is

sued, takes upon himself and conducts the
defense of the case, is concluded from again
litigating with the plaintiff in that action,
the issues there decided. Suit against cor-
poration for infringement of trade mark held
conclusive on executive officers when sued
as individuals. Saxlehner v. Eisner, 140 F.
938. The holders of the legal title to land
defending actions of ejectment brought
against their tenants are bound by the
judgment, and writ of ouster may issue
against them. Crane v. Cameron, 71 Kan.
880, 81 P. 480.
"48. City of Carthage v. Weesner, 116 Mo.

App. 118, 92 S. W. 178. Where tax bills were
assigned as collateral to a bank, which was
to collect them and threatened suit for that
purpose, a judgment against the bank can-
celling the bills was binding on the assign-
ors. Id.

49. Wheatley v. Glover, 125 Ga. 710, 34
S. E. 626. When the charter of a corpora-
tion provides that the stockholders shall
be individually liable for the debts of the
corporation, or a given class of debts, a
judgment against the corporation in favor
of a creditor is not conclusive against a
stockholder in a proceeding to enforce the
individual liability under the charter, when

the stockholder had no notice of the suit
nor opportunity to defend. Id.

50. Wheatley v. Glover, 125 Ga. 710, 54
S. B. 626.

51, ."jZ. Brook V. Kirkpatrick, 72 S. C. 491,
52 S. E. 592,

53. Where a Judgment was obtained on a
note against an executor and was acknowl-
edged by him in his accounting on his final
discharge allowed as a claim against the
estate and enrolled in the probate court as
a judgment, on which judgment execution
issued, it is binding on the estate and the
creditor, and is prima facie evidence in a
suit by a. creditor to subject lands of devi-
sees to the payment of the debt without
the production of the note. Brock v. Kirk-
patrick, 72 S. C. 491, 52 S. E. 592.

54. Judgment upon executive officers of
city as such held binding on city. Lighton
v. Syracuse, 98 N. T. S. 792. Mayor, clerk,
and corporation counsel appearing in suit,
held city was bound by judgment. Id.,

48 Misc. 134, 96 N. T. S. 692. Suit in
which county treasurer and district attor-
ney participated as such held binding in
subsequent suit against county superintend-
ent as such. Davidson v. Baldwin [Cal.
App.] 84 P. 238. Held, under the facts of

,

the case and the statutes requiring the at-
torney general to defend actions to enjoin
county treasurers from collecting state taxes,
that the state had voluntarily become a
party and was bound by the decree. Gunter
V. Atlantic Coast Line R. Co., 200 U. S. 273,
50 Law. Ed. . While a judgment in a

.

suit by a city solicitor may not be a tech-
nical estoppel as against the city, it may
be given practically that effect if. the same
matters are in litigation "with the same ad-
versary. McGonigale v. Defiance, 140 F. 621.

55. Infant parties represented by guard-
ians ad litem are bound by the judgment.
Partition proceedings. O'Donaghue v. Smith,
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§ 2. Adjvdication as a lar of causes of action or defense.^'—As a general
proposition, it is stated that, to ^constitute a prior adjudication a complete bar to a
canse of action or defense, there must occur identity of paa-ties.^" identity of subject-
matter,^^ and identity of issues,"'' or the cause of action as it has been termed."^

184 N. r. 365, 77 N. B. 621. When minors
are plaintiffs and suit *is brought and pros-
ecuted in go'od faith for their benefit, they
are bound the same as adults would be
McCreary v. Creighton [Neb.] 107 N. W. 240

56. Thompson v. Hemenway, 218 111. 46
75 N. E. 791.

57. McLellan v. Rosser, 116 La. 801, 41 So-
97.

*

58. Action to recover amount due devi-
see. Judgment of probate court adjudging
amount due held admissible. Carlisle v.
Farrow tS. C] 34 S. B. 766. Where in a
suit for the recovery of realty the plaintiff
relies on a receiver's deed in his chain of
title, the fact that the defendant in the
case on trial was a party to the action,
which resulted in the decree under which
the receiver sold the property, affords no
ground for excluding the deed from evi-
dence. Phillips V. Collinsville Granite Co.,
123 Ga. 830, 61 S. E. 666. The record in the
case may be introduced in cases wherein
strangers to the first action are parties for
the purpose of establishing that a certain
state of facts exists as between the parties
to the former action. Calkins v. First Nat.
Bank [S. D.] 107 N. W. 675.

59. See 5 C. L. 1508.

60. Distributee of estate held a party to
proceedings by other distributees to sur-
charge the executor, the ultimate liability
to rest on the distributee first mentioned,
and entitled to invoke the doctrine of res
judicata against a proceeding brought
against him by other distributees in the
name of the executor and trustee. In re
Alexander's Estate, 214 Pa. 369, 63 A. 799.
See ante, § lA, Persons Concluded.

61. Gering v. School Dist. No. 28, Cass
County [Neb.] 107 N. W. 250. Suit to quiet
title to part of land embraced in patent

|

held not to bar suit to quiet title to other
land embraced in same patent. Bird v. Win-
yer [WasB.] 87 P. 259. Recovery of dam-
ages for delay in shipping cattle held not
to bar suit for damages caused by negli-
gence in transportation. Texas & P. B. Co.
v. Scoggin [Tex. Civ. App.] 15 Tex. Ct. Rep.
469, 95 S. W. 651. Eecovery of damages for
refusal of grantee of land to put in cross-
ings held not to bar recovery by grantor on
account of the grantee thereafter prevent-
ing the grantor putting In a crossing. Wil-
son V. Illinois Cent. R. Co. [Ky.] 92 S. W.
602. Suit to recover delinquent taxes col-
lected by a city held not to bar subsequent
suit to collect taxes for other years. Hu-
bert V. New Orleans, 116 La. 507, 40 So. 853.

A reduction in the amount of an assess-
ment levied on stock by an irrigation com-
pany held in effect a new assessment, not
affected by a judgment holding a previous
assessment invalid. Grand Valley Irr. Co.

V. Fruita Imp. Co. [Colo.] 86 P. 324. A suit

in equity to reform a contract may be main-
tained after an unsuccessful attempt at law
to recover on the unreformed contract.

Grand View Bldg. Ass'n v. Northern Assur.

Co. [Neb.] 102 N. W. 246. Suit by a widow-
to set aside election to repmdlate husband's
will for fraud held not barred by the fact
that, on proceedings on a petition of the
administrator to sell an undivided two-
thirds of the realty of the estate, she ad-
mitted her election and raised no Issue be-
tween herself and codefendants. Whitesell
V. Strickler [Ind.] 78 N. E. 845. The denial
by a board of county commissioners of an
application to have a way established by
user recorded as a public highway is no
bar to an action to quiet title between the
owner of the land on which such way was
in part located and persons owning other
lands contiguous thereto, to determine
whether there had been an acceptance and
dedication of the way. McClaskey v. Mo-
Daniel [Ind. App.] 74 N. E. 1023.

62., People v. Cohen, 219 111. 200, 76 N. B.
388; McCreary v. Creighton [Neb.] 107 N.
W. 240; Lemon v. Sigourney Sav. Bank
[Iowa] 108 N. W. 104. In an action ngaiiist
a bank for a deposit^ a judgment rendered
against the depositor on the ground that
the certificate had been paid in notes of
third persons payable to the depositor is
not conclusive against the depositor in an
action against the bank for the proceeds of
the notes collected by it. Id. Judgment for
plaintiff in an action on a coal lease, brought
on the theory that all the culm belonged
to plaintiff, held not to bar subsequent ac-
tion by plaintiff to recover royalties on
further coal taken from the culm. Genet v.

Delaware & H. Canal Co., 109 App. Div. 733.
96 N. T. S. 406, 410. Judgment that party
did not have a fee in the land held not to
bar suit In which he claimed an easement.
In re Water Front of New York, 98 N. T. S.

1063. Overruling of motion to set aside
judgment for -want of antltority in attorneys
to stipulate held not to bar motion to set
aside judgment for fraud. Estudillo v. Se-
curity Loan & Trust Co. [Cal.] 87 P. 19.

Findings in a decree foreclosing a note
and trust deed are res judicata in an action
at law upon the note raising the same
issues and between the same parties. Black
V. Thompson, 120 111. App. 424. In a pro-
ceeding to condemn land for an irrigating
ditch, a judgment rendered in litigation in-
voLving plaintiff's rlgrltt to construct a ditch
without having first secured the right of
way was ' not conclusive against plaintiff.

Schneider v. Schneider [Colo.] 86 P. 347.

Denial of writ of mandamus held not a bar
to a proceeding for a writ founded upon a
different transaction. Bushey v. Hardin
[Kan.] 86 P. 146. Suit to impress a result-
ing trust on property held not to bar action
to recover money paid defendant. Kraft v.

Moore [Ark.] 89 S. W. 51. Action by vendee
in conditional sale to recover money paid,

under Laws 1897, p. 541, o. 418, § 116, as
amended, held not barred because retaking
was accomplished by an action by the ven-
dor in which a default judgment was en-
tered. Roach V. Curtis, 50 Misc. 122, 100
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Identity of parties.^*—Identity of names is presumptive, but not conclusive,

evidence of identity of persons.'"

Identity of cause of action.^^—The test of the identity of causes of action is the
identity of the facts essential to their maintenance."^ That the relief sought in the
second action is slightly different does not affect the binding effect of the first

adjudication."'

Privies of a party.^^

Scope of adjudication.'"'—If the parties and issues be identical, the adjudication

is binding not only as to all matters actually litigated,'^ but as to everything which

N. T. S. 411. A judgment that an aUeged
trespass was not comjnitted on the. land
to which plaintiff claimed title held to bar
subsequent suit for subsequent similar al-
leged trespasses, plaintiff asserting the same
title and right. Roper Lumber Co. v. Eliza-
beth City Lumber Co., 140 N. C. 437, 53 S. E.
134. An adjudication of the right to an
accounting made at a time when the right
was identical with that existing at the time
of filing a second petition is res judicata.
First bill filed pending bankruptcy proceed-
ing but argued and determined after the dis-
charge of the trustee. Laing v. Pish, 119
111. App. 645. Judgment dismissing an ac-
tion brought by heirs of a decedent to
piirtltion land which had been left by the
decedent, but which had been sold in a
settlement action, held not to bar suit to
have judgment in settlement action set
aside for fraud. May v. Vaughn [Ky.] 91
S. W. 273. Where grantee of part of a tract
of land agreed to erect and keep partition
fence sufficient to prevent the escape of
domestic animals, and failed to do so and
judgment was recovered against the grantor
for damages resulting from such neglect,
and the grantee was requested to defend
such suit but failed to do so, held judgment
against grantor did not authorize judgment
against the grantee in a suit by the grantor,
it being incumbent on the grantor to show
that the injury was not due to any fault on
his part. Hubbard v. Gould [N. H.] 64 A.
668.

63. Wilson Co. v. Farnham & Co. [Minn.]
106 N. W. 342. A provision in a second con-
tract to the effect that the same should not
be construed as a settlement for any claim
for damages growing out of a prior contract
held to constitute Independent causes of
action. Id. Suit to enjoin carrying out
of illegal contract held not same cause of
action as suit against defendant for wrong-
fully selling plaintiff's stock for nonpay-
ment of an illegal assessment. Grand Val-
ley Irr. Co. V. Fruita Imp. Co. [dole] 86 P.
324. An action to recover a sum of money
alleged to be due under a contract, and an
action for tlie fvrongful termination of such
contract are upon different demands. Dela-
ware, etc., R. Co. v. Kutter [C. C. A.] 147 P.
51. Suit in ejectment resting on a trust ex
maleficio not barred by former suit to have
a deed declared a mortgage. Jackson v.
Thompson [Pa.] 64 A. 421. Suit for one
year's interest held not to bar suit on note.
Davis V. Schmidt, 126 Wis. 461, 106 N. W.
H9. A judgment in an action under tUe
Dram-shop Act by a widow for the death
of her husband is not res judicata in a sim-

ilar action by the minor children. Strong
V. People, 119 111. App. 79. A judgment for
defendant upon particular counts does not
bar a recovery by plaintiff on the remaining
ones. Muren Coal & Ice Co. v. Howell, 119
111. App. 209. A suit to enjoin the collection
of taxes for one year is no bar to a suit to
enjoin similar taxes for another year. Taxes
for each year constitute a separate cause of
action. Georgia R. & Banking Co. v.
Wright, 124 Ga. 596, 53 S. E. 251. Judg-
ment in suit to quiet title in which com-
plainant claimed under his grantor by vir-
tue of certain deeds held not to bar suit to
quiet title, complainant claiming directly
from such deeds. Scottish-American Mortg.
Co. v. Bunckley [Miss.] 41 So. 502. A judg-
ment establishing plaintiff's status as a
stockholder held not res judicata of plain-
tiff's right to recover for the benefit of a
corporation for alleged losses sustained by
the mismanagement of the corporation's offi-

cers. Kingston v. Montgomery [Mo. App.]
97 S. W. 202. A cause of action to enforce
a stockholder's double liability by motion in
the event of an unsatisfied execution on a
judgment against the corporation is not the
same as one to enforce such liability be-
cause the corporation has suspended busi-
ness for a year. Gen. St. Kan. 1889, §§ 1192,
1200, 1204, construed. Harrison v. Reming-
ton Paper Co. [C. C. A.] 140 P. 385. A final

judgment in a former action to recover the
earnest money paid, pursuant to a contract
for the purchase of land, Is not a bar to a
subsequent action between the same parties
to recover damages in deceit for fraudulently
inducing the plaintiff to enter into that con-
tract and for subsequent fraudulent repre-
sentations in connection with its -title.

Woodman v. Blue Grass Land Co. [Minn.]
107 N. W. 1052.

64. See 5 C. L. 1510.

65. Hofferberth v. Nash, 98 N. T. S. 684.

66. See 3 C. L. 1510.

67. Harrison v. Remington Paper Co. [C.

C. A.] 140 P. 385.

68. McGowan v. Barnuo, 182 N. T. 547,

75 N. B. 155.
69. See ante § 1 A, Persons Concluded.

See, also, 3 C. L. 1481.
70. See 5 C. L. 1510.

71. Hubbard v. Gould [N. H.] 64 A. S68;
Roach V. Roach, 190 Mass. 253, 76 N. E. 651;
Cotter V. Boston & N. St. R. Co., 190 Mass.
302, 76 N. E. 910; Llngle v. Chicago [111.]

77 N. B. 924; Roberts v. Leutzke [Ind. App.]
78 N. E. 635; Corbett v. Craven [Mass.] 78
N. B. 748; Lowe v. Prospect Hill Cemetery
Ass'n [Neb.] 106 N. W. 429; Thornton v.
Natchez [Miss.] 41 So. 498; Lighten v. Syra-
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might have been litigated under the issues as made'* by the pleadings/' even though

cuse, 48 Misc. 134, 96 N. T. S. 692. A ques-
tion tried and determined in the action in
which a perpetual injunction is allowed
cannot be relitigated on a motion to modify
or vacate the order allowing such injunc-
tion. Lowe V. Prospect Hill Cemetery Ass'n
[Neb.] 106 N. W. 429. Decree held to bar
further litigation on the merits, a reserva-
tion applying only to an old judgment on
part of the issues. Chapman v. Old African
Baptist Church, 115 La. 677, 39 So. 806.
Determination of title in equity suit held to
warrant general charge in favor of prevail-
ing party in a subsequent action for the
same land. Everett v. Jordan [Ala.] 40 So.
386. Judgment in forcible entry and detain-
er for breach of lease held res judicata of
breach in action for liquidated damages.
Kidder v. Walker, 121 111. App. 546. Judg-
ment held not, to extend merely to invalidity
of one year's taxes but to taxability of sub-
ject-matter. Georgia R. & Banking Co. v.

Wright, 124 Ga. 596, 63 S. E. 251. Where in
an action to enjoin the collection of taxes
the question involved is not limited to fhe
particular taxes but is general, the decree
is res judicata as to future assessments.
Decree enjoining the collection of taxes be-
cause of contract exemption is controlling
on future taxes. Gunter v. Atlantic Coast
Line R. Co., 200 U. S. 273, 50 Daw. Ed. .

A decree settling an estate under Code Civ,

Proc. § 2743, held a bar to a subsequent ac-

tion by the legatee of the life tenant to

recover certain stock dividends. Chester
V. Buffalo Car Mfg. Co., 183 N. Y. 425, 76 N.

E. 480. The denial of a motion to open up
a judgment by confession and permit a trial

of issues of breach of warranty and lack of

consideration is res judicata as to those
questions in a proceeding in aid of execu-
tion based on such judgment. Fosdlck v.

Forbes, 120 111. App. 226. Judgment for de-
feridant in a suit on a claim previously inter-

posed in another suit between the same par-
ties as a set-oft held conclusive on right to

claim on appeal.from a judgment disallow-
ing the set-off. Jenkins v. Jenkins [Ark.]
94 S. W. 45. While the orphans' court alone
can distribute the proceeds of an Insurance
policy in the hands of an administrator, the
fund cannot be awarded by that court to a
claimant whose claim has been adversely
passed upon by a court of competent juris-

diction to which he, in a proper proceeding
before it, had submitted the same. In re

Shortlidge's Estate [Pa.] 64 A. 318.

Foreclosure .proceedings i Determination
of superiority of mortgage over other liens
held not to determine relative priorities of
such liens. Cronan v. Corbett, 78 Conn. 475,

62 A. 662. Priority of claim to compensation,
for right of way of railroad, over mortga-
gees of railroad, held to have been pre-
viously litigated and not open to question
in suits to foreclose the mortgages. Central
Ind. R. Co. V. Grantham [C. C. A.] 143 F.

43. Judgment in foreclosure held conclu-
sive as to the priority of other lien claim-
ants. Fischel v.' Thompson, 126 Wis. 73,

105 N. W. 229.

Order approving executor's final account
is not conclusive of the validity of the will.

Stuckwisch V. Karaman [Ind.] 77 N; B. 349.

7 Curr. L.—111.

Order settling final account of executor held
not to bar subsequent will contest. Id.

Judgment appointing guartlian for Infant
held not to adjudicate that father of Infant
was a resident of the county of the forum
at the time of his death. Herring v. Mosher
[Mich.] 13 Det. Leg. N. 183, 107 N: W. 917.
Decision in regard to customs duties in a
suit in the Federal court held to bar subse-
quent proceedings before board of general
appraisers. United States v. Johnson & Co.,
145 F. 1018. Suit for damages for cutting
timber held to include damages for all the
timber on the land. Nelson v. Campbell &
Cameron Co. [Wis.] 107 N. W. 297.
Judgment against corporation while in the

hands of a receiver does not carry with it

the stockliolders' liability. Covell v. Fow-
ler, 144 F. 635. Judgment in suit to quiet
title that defendant had no right, title, or
Interest therein held to determine that he
had no easement or license to use the land.
Keeney v. Fargo [N. D.] 105 N. W. 93.

Decree dismissing petition by trustee in
bankruptcy, alleging that bankrupt owned
certain macliincry, held conclusive as to the
title to the machinery. Corbett v. Craven
[Mass.] 78 N. B. 748. A final order approv-
ing final report of surviving partner bars
action upon his administration bond. Har-
rah v. State [Ind. App.] 76 N. E. 443.

County contesting regularity and sufflciency
of proceedings taken to authorize Issuance
of bonds lield estopped by decree from con-
testing their validity in a proceeding to
compel the levy of a tax to pay them.
Estill County v. Embry [C. C. A.] 144 F. Sli.

In the absence of a motion for a new trial

on application for a writ of error, determin-
ation of circuit court on motion to set aside
judgment held conclusive and res judicata
against right to maintain bill for equitable
relief from Judgment. Valley City Desk Co.
V. Travelers' Ins. Co. [Mich.] 12 Det. Leg.
N. 39, 106 N. W. 1125. Where allegations
showing due appointment of plaintiff as
guardian ad litem were admitted because not
properly put in issue, held plaintiff's duo
appointment was adjudicated by a judg-
ment in his favor. Hughes v. Chicago, etc.,

R. Co., 126 Wis. 525, 106 N. W. 626.

12. Hubbard v. Gould [N. H.] 64 A. 668;
Thompson v. Hemenway, 218 111. 46, 75 N.
B. 791; Roach v. Roach, 190 Mass. 253, 76
N. E. 651; Cotter V. Boston & N. St. R. Co.,

190 Mass. 302, 76 N. E. 910; Llngle v. Chicago
[111.] 77 N. E. 924; Jackson v. Morgan [Ind.]

78 N. E. 633; Roberts v. Leutzke [Ind. App.]
78 N. E. 635; Corbett v. Craven [Mass.] 78

N. E. 748; Harrison v. Remington Paper Co.

[C. C. A.] 140 F. 385; Lowe v. Prospect Hill

Cemetery Ass'n [Neb.] 106 N. W. 429;

Crockett v. Crockett [Iowa] 106 N. W. 944;

Compton V. Seattle, 38 Wash. 614, 80 P. 757;

Holllngsworth v. MoAndrew [Ark.] 95 S. W.
485; Thornton v. Natchez [Miss.] 41 So. 498;

Genet v. President, etc., of Delaware & H.

Canal Co., 109 App. Dlv. 733, 96 N. Y. S. 406,

410; Lighten v. Syracuse, 48 Misc. 134, 96

N. Y. S. 692; Kidder v. Walker, 121 111. App.
546; Barber Asphalt Pav. Co. v. Field [Mo.

App.] 97 S. W. 179, citing 3 C. L. 1479, et seq.

Judgment for defendants In a suit to cancel

as Invalid special tax bills for street im-
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the parties did not have knowledge thereof ;^* but this rule does not bar the use of an

afErmativ€ cause of action or set-off which might have been but never was actually

put in litigation,'^ but where the same facts constitute a defense and also an affirm-

ative cause of action, an option is presented, but both axe not available." The judg-

ment does not extend to causes of action or defenses which could not- have been set

up,'' though the fact that the filing of a supplemental bill would have been necessary

provements, holding them valid, held res
Judicata in another suit. Id. Where the
Issue of title is put in Issue and adjudicated,
it is conclusive of all claims possessed at

the commencement of the action which might
have been asserted. Remilliard v. Authier
[S. D.] 105 N. "W. 626. Immaterial that the
failure to assert title as heir was due to

Inadvertence or otherwise. Id.

Lien liolders fnillng to Ret np claims in

foreclosure suit to which they were parties.

Judgment held res Judicata on right. Wm.
Cameron & Co. v. Jones [Tex. Civ. App.] 90

S. W. 1129. Judgment In action brought on
mercantile transactions held not to bar ac-

tion on personal loan. Eisenberg v. Thome,
49 Misc. 617, 98 N. T. S. 1020. County con-
testing regularity and sulBcicncy of pro-
ceedings talicn to authorize Issuance of

bonds held estopped by decree from contest-

ing their validity In a proceeding to compel
the levy of a tax to pay them. Estill Coun-
ty V. Embry [C. C. A.] 144 P. 913. Valid
foreclosure decree outs off all defenses which
might have been made.' Livingston v. New
England Mortg. Sec. Co. [Ark.] 91 S. W. 752.

Where in replevin defendant filed a general
denial and recovered Judgment for the re-

turn of the property or its value held he
could not subsequently maintain an action

for damages for the taking and detention.

Jacksoti v. Morgan [Ind.] 78 N. E. 633.

A decree in favor of a debtor and against

a creditor settles all questions as to the

validity of the debt and that such debt Is

not at the time of the decree barred by
the statute of limitations. Turk v. Ritchie,

104 Va. 587, 52 S. E. 339. Where, in an ac-

tion foreclosing a tax sale, an issue as to de-

scription is raised and determined, such is-

sue is thereby concluded^ and the sale of

the lot described In the decree of foreclos-

ure will not be set aside for irregularity of

description. Medland v. Van Etten [Neb.] 106

N. W. 1022. In an action to enjoin the col-

lection of state taxes on the ground of a

contract exemption, all defenses asserted,

whether brought to the court's attention or

waived, are concluded by the decree es-

tablishing the exemption. Gunter v. At-
lantic Coast Line R. Co., 200 U. S. 273,^50

Law. Ed. .

Order evicting tenant for nonpayment of

rent held conclusive on fact that . tenant
owed rent and barred subsequent action by
tenant against landlord for money paid the
landlord under a contract binding the land-

lord to apply the same on the rent as it

became due. Von der Born v. Schultz, 97 N.

T. S. 738. Where a town was authorized to

appropriate and use not exceeding a stated

sum of money In the construction and opera-

tion of a steamboat, a judgment against the

town for a portion of the cost of such boat

is conclusive on. the validity of the clain:

in mandamus proceedings to compel the town
officers to take proper steps to levy a tax

to pay such Judgment. McKIe v. Rose, 140
F. 145. A decree setting aside a deed from
husband to tvife as in fraud of creditors,
declaring title to be In the husband and or-
dering the land to be sold and the wife to
be paid a certain amount for her homestead,
held res Judicata upon a subsequent peti-
tion by the wife for an assignment of dow-
er in the property, the wife having been a
party to the former proceedings. Barker v.

Smiley, 218 111. 68, 75 N. B. 787. Where de-
fendant in a processioning proceeding did
not raise an Issue of title in an action for
the location of a boundary line, he was es-
topped by the Judgment from denying the
boundary thus determined to be the true
boundary line and from thereafter asserting
title to any land beyond It. Davis v. Wall
[N. G.] 55 S. E. 360.

73. Bunker v. Bunker, 140 N. C. 18, 52 S.

E. 237. Judgment in accounting held to bar
claim for costs of former suit. Id.

74. Especially where lack of knowledge
was not excusable. Barber Asphalt Pav.
Co. V. Field [Mo. App.] 97 S. W. 179.

75. Selber v. Johnson Mercantile Co. [Tex.
Civ. App.] 14 Tex. Ct. Rep. 293, 90 S. W. 516.
In an action on a foreign default Judgment
based on an account for medical services
rendered defendant, he may set up a counter-
claim for malpractice, Conly v. Scanlin
[Iowa] 109 N. W. 300. Where, In an ac-
tion on a policy, insurer did not seek to re-
cover an unpaid premium, a Judgment for
plaintiff was not a bar to the insurer's
right to subsequently recover such premium.
Home Ins. Co. v. Ballew [Ky.] 96 S. W. 878.

In an action on a note in a Justice's court,
where it appeared that by agreement the
maker of the note was to bfe allowed on the
note the value of services rendered and Judg-
ment Is taken by default, defendant is not
precluded by Code Civ. Proc. §§ 2947, 2948,
from thereafter maintaining an action to re-
cover for such services, the value thereof
being undetermined. White v. Curtis, 49

Misc. 50, 98 N. T. S. 319. P^lure of defend-
ants, in a suit to cancel Invalid special tax
bills for street improvements and remove
the cloud cast thereby on the title to the
lots, to file a cross bill to foreclose the lien

does not estop them to thereafter maintain
an action on the tax bills. Barber Asphalt
Pav. Co. V. Field [Mo. App.] 97 S. W. 179.

76. Watkins v. American Nat. Bank [C. C.

A.] 134 P. 36. Where a vendee sued upon^ a
purchase price note sets up a failure of con-
sideration in that the grantor could not con-
vey, he cannot subsequently sue on the cove-
nant to convey. Id.

77. Judgment that Infant could not dis-

affirm contract While still under age held
not to bar subsequent suit to recover on a
disafBrmance made after reaching major-
ity. Lansing v. Michigan Cent. R. Co.
[Mich.] 12 Det. Leg. N. 912, 106 N. W. 692.

Order passing receivers' accounts In bank-
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to fully present in the first action the claim asserted in the second does not affect the

decree therein as a former adjudication.''' In general, the conclusiveness of a for-

mer adjudication depends on the identity of rights involved, and not on the argu-

ments and evidence presented.'' ' One cannot split his cause of action and have sev-

eral recoveries.'" Allied to this principle is the one that the cause of action is

merged in the judgment.'^ Mergers are not favored and courts will not permit a

ruptcy, In which the receivers had credited
themselves with property surrendered to
claimants, held not an adjudication of the
claimant's rights to the same. Whitney v.

Wenman, 140 F. 959.
78. Laing v. Fish, 119 111. App. 645.

79. Kay v. Gray, 30 Pa. Super. Ct. 450.

80. Wilson Co. v. Farnham & Co. [Minn.]
106 N. W. 342; Watlcins v. American Nat.
Bank [C. C. A.] 134 F. 36; Howard v. Hunter,
99 N. T. S. 542. Cause of action upon run-
ning account held single or entire. Darrow
V. Clipper Mfg. Co., 48 Misc. 635, 96 N. T. S.

194. One cannot by one suit in replevin re-
cover the property or its value and by an-
other suit recover damages for the taking
or detention. Jackson v. Morgan [Ind.] 78

N. E. 633. A recovery by a bailee for In-
juries to property in its possession because
of defendant's negligence is a bar to a
further recovery by the owner. American
Storage & Moving Co. v. St. Louis Transit
Co. [Mo. App.] 97 S. W. 184. Actions for

penalties for refusals to allow iuspections
of stock. book held allowable. Laws 1892, p.

1840, c. 688, § 53, construed. Gould v. Olym-
pic Min. Co., 96 N. T. S. 455. Where a

salesman was to sell automobile tops for

his principal for a year and to receive all

sums obtained above a specific price fixed

by the latter, the contract was entire and a

judgment for compensation for the sale of

particular tops bars further recovery. How-
ard V. Hunter, 99 N. T. S. 542. Where a ven-
dee when sued upon a note given in pay-
ment of a part of the purchase price sets up
a failure of consideration in that the gran-
tor could not convey, he cannot maintain an
affirmative action to recover the considera-

tion paid. Watkins V. American Nat. Bank
[C. C. A.] 134 F. 36. Persons who are both
pecuniary and residuary legatees are not en-

titled to maintain a bill against the executor
to compel payment of their pecuniary lega-

cies only. WyckofC v. O'Neil [N. J. Bq.] 63 A.

982. Action for injury to baggage held to

bar action for mental suffering arising from
the same. BUer v. Carolina & N. W. R. Co.,

140 N. C. 140, 52 S. B. 305. A creditor by
taking a note as a partial credit upon an
open account does not lose or abandon his

claim by enforcing satisfaction of the note

by suit. Bbersole v. Daniel [Ala.] 40 So.

614. Where defendant pleads a set-off and
defeats plaintiff's recovery thereby, he can-

not afterwards in another action recover

of plaintiff the excess of the set-off over
plaintiff's claim. Riddle v. McLester-Van
Hoose Co. [Ala.] 40 So. 101. Judgment in

suit for one month's wages commenced when
two months' wages were due, held to bar re-

covery for other month. Smith v. Cashie &.

C. R. & Lumber Co. [N. C] 54 S. B. 788.

Judgment in suit on some of a series of

notes held not to operate as a bar to a suit

on other of the notes nor to the maker's

right to set up failure of consideration.
Penney v. Corey [Ala.] 41 So. 978. Action
for instalments under an entire contract held
to bar subsequent action for instalments due
at the time of the first suit but not included
therein. Jones & Co. v. Gammel-Statesman
Pub. Co. [Tex. Civ. App.] 94 S. W. 191. Each
default in the payment of money falling due
upon a contract payable in instalments may
be the subject of an independent action,
provided it is brought before the next In-
stalment falls due, but each action should in-
clude every instalment due When it is com-
menced, unless a suit Is at the time pending
for the recovery thereof. Kieley v. Kahn.
98 N. T. S. 774. The rule that, in an action
for an instalment of rent due under a lease,
the adjudication that the lease is valid or
otherwise Is conclusive in another action
for a subsequent instalment has no applica-
tion to suit's to collect yearly rental under a
contract running from year to year. Snow-
hill V. Diamond Plate Glass Co. [Ind. App.]
77 N. B. 412. Where goods are sold to be de-
livered and paid for in instalments and the
vendor refuses to deliver an instalment. It

is a breach of an entire contract so that a
judgment for damages for nondelivery of a
part of the goods is a bar to an action for
failure to deliver the balance. Pakas v.

Hollingshead, 184 N. Y. 211, 77 N. E. 40. The
contract of a stockholder to pay the debts
of the corporation is the basis of the double
liability, and the action to enforce it is in-

divisible. The cause of action between the
same parties is the same, whether it is upon
one or several of the shares of stock owned
by the latter and it may not be split. Har-
rison V. Remington Paper Co. [C. C. A.]
140 F. 385. Plaintiff ordered cars for ship-
ment of an entire herd of cattle. The ship-
ments were all made at the same time,
though to different destinations, on contracts
limiting the carrier's liability to its own
line. Held that plaintiffs were not entitled

to split up a cause of action for injury to
the cattle by any delay in furnishing cars,

which damages resulted prior to the ship-
ment of any of the cattle, into several suits.

Texas & P. R. Co. v. Scoggin [Tex. Civ. App.]
15 Tex. Ct. Rep. 469, 95 S. W. 651. Where an
action against a carrier for failure to de-
liver freight consigned by plaintiff to him-
self, was dismissed because it appeared that

he had sold the goods in transit, the judg-
ment was a bar to a subsequent action in

which plaintite alleged an assignment to him
from his vendee of all claims for the failure

to deliver, where such assignment was made
before the commencement of the first ac-

tion. Sweeney v. Frank Waterhouse & Co.

[Wash.] 86 P. 946.

81. The entry oi judgment upon a judg-

ment note merges the cause of action. Work v.

Prall, 26 Pa. Super. Ct. 104. A judgment upon
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merger when injustice will likely result, although all the essential elements of a

technical merger combine in the particular case.'^ Where a note is merged in a

judgment, the ownership of the note and the running of limitations against the same

are immaterial issues in an action based on a claim of subrogation of the lien of

the judgment.'' Where damages are occasional and recurring, a party may sue as

often as he suffers injury therefrom,'* unless his prior claim was based on the theory

that the damages are original'^ and permanent.'* While a judgment in a criminal

prosecution ordinarily constitutes no bar to a civil action based upon the same acts

or transactions,'^ still this is not the rule in all courts," and especially this rule does

not apply where the subsequent action, though civil in form, is penal in its nature

and the procedure is the same as in a criminal action." A judgment in a criminal

case is conclusive of the facts therein determined when pleaded in a civil action

brought by the government against the same defendant. °° An order of an appellate

court reversing a judgment and remanding the cause generally has the effect only of

a final judgment upon the facts then in the record, and the parties are not estopped

promissory notes merges them therein so
that the owner of the judgment may not
maintain an action agrainst the judgment
debtor upon them. Harrison v. Remington
Paper Co. [C. C. A.] l4t) P. 385. The recovery
ot a judgment on a sealed instrument merges
the latter. Hence in a suit on tlfe judgment
it is improper to add a count on the original
instrument. Davis v. Sanders, 25 App. D. C.

26. Where a beneficiary gave her note to

the trustee for an amount less than her in-

debtedness to the trustee, it is presumed
that it was given as a settlement ot a part
of the liability, and a recovery on the note
in addition to the liability will not be au-
thorized. Putnam v. Lincoln Safe Deposit
Co., 49 Misc. 578, 100 N. T. S. 101. A judg-
ment for the value of chattels when satisfied

passes the title to them. A judgment hav-
ing been satisfied by offsetting another held
by the debtor, -who liad a lien on the chattels
extinguishes his lien by passing title to him.
Hildebrand v. Head [Tex. Civ. App.] 13 Tex.
Ct. Rep. 599, 88 S. W. 439.

82. Vendor's lien held not to merge in a
judgment foreclosing a mortgage, the par-
ties having agreed to the contrary, ""irror

V. Carrier, 34 Ind. App. 353, 73 N. E. i^3. A
judgment for defendant upon particular
counts does not bar a recovery by plaintiff

on the remaining ones. Muren Coal & Ice

Co. V. Howell, 119 111. App. 209.

S3. Brown v. Rash [Tex. Civ. App.] 13

Tex. Ct. Rep. 783, 89 S. W. 438.

84. Harvey v. Mason City & Ft. D. R.
Co.,' 129 Iowa, 465, 105 N. W. 958. Where the
injury to land caused by the damming of

surface waters is one which will continue
indefinitely without change from any cause
but human labor, the damages are original,

and but one recovery can be had for the de-
crease in the market value of the property
on account of the injury; but where the in-

jury is temporary, or of a continuing or in-

termittent character, the damages are ordi-

narily regarded as continuous, and one re-

covery against the wrongdoer is not a bar
to separate actions for damages thereafter
accruing from the same wrong. Id. Dam-
ages arising from the occasional flooding

of land by reason of an insufficient- culvert

on the land of an adjacent proprietor are not

original but continuous. Id. Judgment for
injuries caused by filling of ditch under rail-
road embankment held not a bar to another
action for a subsequent filling of the same
ditch. Chicago, etc., R. Co. v. McCutchen
[Ark.] 96 S. W. 1054.

85. Harvey v. Mason City & Ft. D. R. Co.,
129 Iowa, 465, 105 N. W. 958.

8G. Where an action to recover damages
from a city for the construction of a sewer
is based on the theory of permanent dam-
ages, the judgment is a bar to any further
action against the city for such damages.
Carpenter v. Lancaster, 212 Pa. 581, 61 A.
1113.

87. Violation of ordinance. Micks v. Ma-
son [Mich.] 13 Det. Leg. N. 472, 108 N. W. 707.
Conviction of using profane language in the
presence of females held not to bar civil ac-
tion for eviction from train. Seaboard Air-
Line R. Co. O'Quinn, 124 Ga. 357, 52 S. B.
427. Assault and battery. Powell v. Wiley,
125 Ga. 823, 54 S. E. 732. Acquittal of alleged
husband on a trial for bigamy in having
married the plaintiff In a subsequent suit

for dower held not to bar the latter suit.

Frlerson v. Jenkins, 72 S. C. 341, 51 S. E. S62.

88. Judgment of acquittal in a criminal
prosecution for obstructing a navigable
stream held to bar subsequent suit in equity
to compel removal of obstruction. United
States V. Donaldson-Shulz Co., 142 P. 3D0.

89. State v. Corron, 73 N. H. 434, 62 A.

1044. The procedure must follow the crimi-
nal procedure and it is essential the defend-
ant cannot be compelled to be a witness
against himself. Id. If the purpose of the
civil suit is compensation and not punish-
ment, the judgment in the criminal action is

no bar. Id. Under Laws 1903, p. 81, c. 95.

and Laws 1905, p. 532, c. 117, 5 10, an action

on a liquor dealer's bond Is a civil remedy
for the benefit of the state, and hence an ac-

quittal of such liquor dealer In a criminal
proceeding for the act alleged to constitute

a breach of the bond was not res judicata of

his liability thereon. Id.

»0. Judgment of acquittal In criminal
prosecution for obstructing a navigable
stream held to bar subsequent suit in equity
to compel removal of obstruction. United
States v. Donaldson-Shulz Co., 142 F. 300.
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thereby from introducing further evidence, tending to prove or disprove the issues
as joined after the reinstatement of the cause," and the judgment of a lower court
being reversed and cause remanded on appeal, the judgment of the court below, so
reversed, is of no binding effect in subsequent proceedings.'^ The judgment entered
on_ the findings determines the rights of the parties to all of the disputed matters
litigated and embraced in the issues and covered by the findings of the court.''

§ 3. Adjudication as estoppel of facts litigated.''*—Though th&i-e ie no iden-
tity of issues^^ and svhject-matter, an adjudication is conclusive in all courts in
suits letween the parties and their privies"" as to all matters in issue/'' and decided"^

91. People V. Cohen, 219 111. 200, 76 N. E.
388.

92. Illinois State Trust Co. v. St. Louis,
«tc., E. Co., 217 111. 504, 75 N. E. 562.

93. Krause v. Krause, 125 Wis, 337, 104
N. W. 76. Where plaintiffs sued to set aside
a conveyance of real and personal property
made to defendants and the court found that
defendants had wrongfully transferred the
personal property to third persons, and the
decree restored the plaintiffs to their rights
in the real estate, held the personal prop-
erty was covered by the decree and left in
the possession of the grantees of defendants.
Id.

94. See 5 C. L. 1513.
95. Where the issue of title Is fully liti-

gated it will operate as an estoppel in a sub-
sequent action involving that issue, though
other issues were involved in the former ac-
tion. Remilliard v. Authier [S. D.] 105 N.
W. 626.

96. Bird v. Winyer [Wash.] 87 P. 259.

See ante § 1 A, Persons Concluded.
97. Delaware, etc., R. Co. v. Kutter [C. C.

A.] 147 F. 51; Harrington v. Harrington,
189 Mass. 281, 75 N. B. 632; Douglas v. Smith
[Neb.] 106 N. W. 173; Gering v. School Dist.
No. 28, Cass County [Neb.] 107 N. W. 250;
Mercer Co. v. Omaha [Neb.] 107 N. W. 665.

Admiralty case. Rhodes v. Interlake Transp.
Co., 144 F. 205. Order of referee as to short-
age In property sold held not an adjudica-
tion on terms of contract of sale. In re
Drumgoole, 140 P. 208. Comstruction of will
by surrogate held concl-usive on rights of
parties on intermediate accounting. In re
Howard's Estate, 46 Misc. 204, 94 N. T. S.

86. Judgment in action brought on mer-
cantile transactions held not to bar action
on personal loan. Eisenberg v. Thorne, 49
Misc. 617, 96 N. T. S. 1020. It is to be pre-
sumed that In a partition suit the title was
not in issue. Where judgment In partition
suit was by default, held this presumption
was not overcome by averments to thg con-
trary in an answer In a subsequent suit.

Pence v. Long [Ind. App.] 77 N. E. 961.
Where In a mortgage foreclosure suit a prior
judgment creditor Is made a party, complain-
ant is bound by a decree that the Judgment
lien Is superior to that of the mortgage and
ordering a sale of the property to satisfy
both the judgment and mortgage. Thomp-
son V. Hemenway, 218 111. 46, 75 N. E. 791.

Judgment in forcible entry for breach of
lease held res Judicata of breach of lease in
subsequent suit for liquidated damages. Kid-
der V. Waller, 121 111. App. 546. Finding of
board of commissioners created by Laws 1903,
p. 88, 0. 95, § 14, that liquor licensee had
viplated provisions of the act and that his

license should be canceled, held to render
question of violation of act conclusive on
both him and his sureties on his liquor
bond in an action by the state on the bond.
State v. Corron, 73 N. H. 434, 62 A. 1044.
Judgment for plaintiff In ejectment held not
to adjudicate ownership of improvements
when raised in condemnation proceedings.
Aldridge v. Board of Education of Stillwater.
15 Okl. 354, 82 P. 827. Judgment in favor of
corporation in suit for damages for refusal
to transfer stock on the books of the com-
pany, the defense being that plaintift had
fraudulently gained possession of such stock,
held to preclude subsequent action by plain-
tiff for conversion of the stock. O'Dwyer v.
Verdon, 100 N. Y. S. 588. Judgment for a
policeman on certiorari proceedings to test
the legality of his removal is not res Judi-
cata of the question of his appointment.
Seifen v. Racine [Wis.] 109 N. W. 72. Deci-
sion that court had jurisdiction to appoint
receiver, and his subsequent appointment,
held to render propriety of appointment res
judicata in proceedings for a settlement of
his account and distribution of the assets.
Campau v. Detroit Driving Club [Mich.] 13
Det. Leg. N. 200, 107 N. W. 1063. A petition
by a wife for separate support charged the
husband with lewd and lascivious conduct
toward a domestic. The specifications did
not allege adultery. The court found that
the wife was living apart from her husband
for a justifiable cause, not justifying perma-
nent separation. Held not to bar subsequent
suit by wife on the ground of husband's
adultery wi£h domestic. Harrington v. Har-
rington, 189 Mass. 281, 75 N. E. 632. Judg-
ment that defendant while an officer of a
bank embezzled its funds held conclusive of
the character of the indebtedness upon an
issue whether the debt is one from which
such defendant was released by a discharge
in bankruptcy. Harper v. Rankin [C. C. A.]
141 P. 626. Prior decisions sustaining a
patent are to be given effect only as to mat-
ters that were before the court. Bragg Mfg.
Co. V. New York, 141 F. 118. Infringement
suit in which the bill alleges that defendant
justifies under another patent and that the
same was void, but such patent was not set

up in defense, held not to bar subsequent ac-
tion between the same parties for the in-

fringement of the patent so set up. Leonard
V. Simplex Elec. Heating Co., 145 F. 946.

98. Delaware, etc., R. Co. v. Kutter [C. C.

A.] 147 P. 51; Harrington v. Harrington, 189
Mass. 281, 75 N. E. 632; Gering v. School
Dist. No. 28, Cass County [Neb.] 107 N. W.
250. Judgment only binding as to matters
decided. Davis v. Schmidt, 126 Wis. 461, 106
N. W. 119. Is an estoppel only as to matters
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or necessarily involved in the decision made/^ but not as to matters not in contro-

actually In issue and decided. Mercer Co.
V. Omaha [Neb.] 107 N. "W. 565. Matters
determined in suit for Interest on note held
binding in subsequent suit on note. Davis
V. Schmidt, 126 "Wis. 461, 106 N. W. 119.
A determination in an action by a contractor
against drainage commissioners for contract
price that the pleadings admitted having
funds Is res judicata in a mandamus suit
to compel payment. Lewis v. Dreilnage
C'om'rs, 111 111. App. 222. Decree determin-
ing the amount due attorneys for services
and making the payment of such amount
conditional to the discharge of such attor-
neys and the appointment of others held
res judicata on amount due attorneys. Sey-
mour V. Du Bois, 145 F. 1003. Judgment for
plaintiff in forcible entry and detainer pro-
ceedings held res judicata of both the entry
and the detainer. Jacob v. Oyster Bay, 109
App. Div. 630, 96 N. T. S. 626. Determination
of location of boundaries of a lot in suit to
recover damages for the erection of a via-
duct on a'vacated street held binding on the
parties in a suit involving a different sub-
ject-matter. Pereles v. Gross, 126 Wis. 122,
105 N. W. 217. Verdict that testator's last
will was destroyed after Iiis death, and there
were two wills in existence at the time of
his death, held not res judicata of an issue
to determine whether one of the wills, par-
ticulajly described, had been destroyed by
the testator himself with a view to revoking
the same. In re Ijappe's Estate [Pa.] 64 A.
607. Judgment in suit to set aside sheriffl's

deeds under foreclosure, recitin-g collusion
between purchasers, mortgagee, and sheriff,

held conclusive in subsequent action. Miller
V. Kelsay, 114 Mo. App. 598, 90 S. W. 395.

Foreclosure decree held res judicata as to
ownership and validity of mortgage and in-
debtedness of mortgagor. In re Angle's Es-
tate, 148 Cal. 102, 82 P. 668. Judgment, de-
termining the Validity of a marriage, in

guardianship proceedings held conclusive be-
tween same parties of the fact in distribu-
tion proceedings. Burgess v. Stribling
[Mich.] 13 Det. Leg. N. 323, 108 N. W. 421.

Adjudication that deceased wife of pat-
entee had no title to land. Bird v. Winyer
[Wash.] 87 P. 259.

Suit by lessee for specific performance
held not to bar claim for damages arising
from wrongful acts of the lessor. Newport
News & O. P. R. & Elec. Co. v. Bickford [Va.]
52 S. B. 1011. Verdict and judgment In

ejectment fixing a line held final and con-
clusive between the parties and their privies
in estate as to the location of such line.

Wade V. McDougle [W. Va.] 52 S. E. 1026.

A judgment on a claim of exemptions in favor
of the execution defendant is conclusive in
an action for wrongful seizure under the
execution. Stallings v. Gilbreath [Ala.] 41

So. 423. Determination of question wliether
land sought to be condemned was already a
public highway held to bar parties from
raising question In proceedings for the dis-

tribution of compensation awarded. Lingle
v. Chicago [111.] 77 N. B. 924. Judgment that
corporate dividends had been regularly de-
clared held binding on the corporation as to

the regularity of the dividend in a subse-

quent suit on a note given to the plaintiff In

the former action to pay such dividend.
Camden Nat. Bank v. Fries-Breslin Co., 214
Pa. 395, 63 A. 1022. Decision that county
board had power to elect a city superinten-
dent of schools held conclusive on power in
subsequent suit by superintendent against
county auditor for requisition for salary.
Davidson v. Baldwin [Cal. App.] 84 P. 238.

Suit by lessee for an injunction against
lessor placing guards at gate held not to
prevent lessee from setting up a claim for
damages arising from the lessor's wrong-
ful interference with the leased prem-
ises. Newport News & O. P. R. &
Elec. Co. V. Bickford [Va.] 52 S. E. 1011.
The appointment of a conservator of a testa-
tor in 1903, on the ground that he was men-
tally incapable of bringing suit to set aside-

certain conveyances after a finding that he
had been mentally unsound for years and
insane prior to 1872, held not an adjudica-
tion as to testator's testamentary capacity in
1S90. Nichols v. Wentz, 78 Conn. 429,- 62 A.
610. Foreign judgment, in a suit by an aban-
doned -wife for separate maintenance, grant-
ing the wife separation from her husband ana
a weekly allowance held conclusive evidence
of husband's abandonment on dates fixed in
a subsequent suit by the wife against the
husband for maintenance and support.
Freund v. Freund [N. J. Bq.] 63 A. 756.
Where the resistance to a motion for a new
trial after judgment claimed to have been
entered on service by publication was based
solely, in so far as it related to the ques-
tion of service by publication, on the claim
that service -was made on an agent of defend-
ants, an order overruling the motion gener-
ally did not constitute an adjudication of
the sufllciency of the service by publication.
Gaar, Scott & Co. v. Taylor, 128 Iowa, 636.
105" N. W. 125. A decision that a bank had
an Irrevocable contract under the Hewitt act
and exempting it from county and municipal
taxes did not make Inoperative the provi-

sions of the subsequent revenue act of 1892
(Ky. St. 1903, § 4092) with reference to the
date of the assessment of bank property.
Bank of Kentucky v. Com. [Ky.] 94 S. W.
620. Judgment of appellate court reversing
a judgment of ouster against village officers

is not an adjudication of the illegality of any
organization of the village had after th&
entry of the judgment of ouster, where the
judgment of the appellate court was based
on the ground that a certain plea would, if

established, constitute a valid defense, and
the proceeding was dismissed after the cause

was r^docketed on remand. People v. Peder-

son, 220 111. 554, 77 N. E. 251. A husband
conveyed property to his wife and the two
then mortgaged the property. A judgment
creditor of the husband levied on the latter's

equity of redemption claiming the convey-

ance to the wife was a gift. A purchaser at

the sale sued to auiet title and the bill was
dismissed on the ground that the levy was
bad. Thereafter the judgment creditor sued
on his judgment and recovered a new judg-
ment. Levy was again made and the same
person purchased as before. Held, on a bill

by the wife against the purchaser to remove
a cloud, that she was not barred from litigat-

ing the question whether or not the deed to
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versy and not heard and determined} A judgment operates as an estoppel from fur-

ther litigation only as to such matters as were necessarily considered and determined,^

and never upon immaterial or collateral issues/ and the proper test to apply in

determining the materiality of the issues is to inquire whether or not the Judgment
is dependent upon such issue.* If the findings upon any issue were erroneous, and

yet the judgment has support, then such issue is collateral.^ Nonessential recitals in

judgment are prima facie, but not conclusive, evidence of facts on parties and their

privies.*

§ 4. Pleading and proof.''—Ordinarily, and unless the former judgment is

used merely as evidence,* the defense of res judicata must be presented by the plead-

ings.' A plea in equity setting up a former decree in bar must show that the former

suit was substantially between the same parties for the same subject-matter.^" It

must set forth so much of the former bill and answer as will suffice to show that the

same point was then in issue, and it should aver that the allegations as to the title

to relief against the defendants were substantially the same in the second bill as

her was a gift. Giloreast v. Bartlett [N. H.]
64 A. 767.

99. Harrington v. Harrington, 189 Mass.
281, 75 N. E. 632. Where In a suit for com-
missions the amount was admitted on the
trial, held the rate of the commissions was
necessarily involved in the adjudication.
Potash V. Utopia Land Co., 48 Misc. 402, 95

N. T. S. 571. Approval of local improvement
assessment certificate, reciting substantial
compliance with the terms of an ordina:nce,

held conclusive on that question in a subse-
quent proceeding to collect the assessment.
People V. Cohen, 219 111. 200, 76 N. B. 388.

1. Harrington v. Harrington, 189 Mass.
281, 75 N. B. 632. Does not extend to mat-
ters which might have been but were not
litigated. Pereles v. Gross, 126 "Wis. 122,

105 N. W. 217; Grand Valley Irr. Co. v. Fruita
Imp. Co. [Colo.] 86 P. 324; Harrison v. Rem-
ington Paper Co. [C. C. A.] 140 F. 385. A
judgment of denial of a motion to enforce

a stockholder's liability under Gen. St. Kan.
18S9, § 1192, in which the defense of a prior

action under §§ 1200 and 1204 was pleaded
and found, raises no estoppel against the

plaintiff from litigating the issues presented
in an action between the same parties under
§§ 1200, 1204, in which that defense was not
available, where the record does not disclose

that the judgment upon the motion was based
upon a decision of any of the issues in the

latter case. Id.

2. Lowe V. Ozmun [Cal. App.] 86 P. 729.

Facts found only for the purpose of enabling
an appeal to be taken, but not made a part
of the judgment or the record, are not ad-
judicated facts binding In a subsequent ac-
tion between the same parties. Nichols v.

Wentz, 78 Conn. 429, 62 A. 610.

3. Brown v. McKie [N. T.] 78 N. B. 64;

Jackson v. Thompson [P^.] 64 A. 421; Lowe
V. Ozmun [Cal. App.] 86 P. 729. An issue con-
cerning the conversion of certain bonds held
collateral in a suit to set aside a sale of stock
of a corporation. Id. A judgment is not res

judicata between the parties as to incidental

and immaterial matters not necessary in de-

termining which party is entitled to judg-
ment bn the claim in suit, or to sustain the

judgment rendered. In re Locust Ave. in

Port Chester [N. T.] 77 N. E. 1012, modifying
and afg. 110 App. Div. 774, 97 N. Y. S. 508.
A judgment specifically enforcing a contract
made by a village for the purchase of land
tor the extension of a street held not con-
clusive against the right of the city to raise
by special assessment a part of the funds
necessary to pay for the land, though the ac-
tion was defended on the ground that it was
necessary to raise the purchase price of the
land by special assessment and that this had
not been done. Id. Where, In an action to set
aside certain tax assessments on the ground
that they constituted a cloud on plaintiff's
title, the court found the assessment invalid
but dismissed the complaint because the de-
fect, if any, was apparent on the face of the
assessment, held the judgment was not res
judicata as to the validity of the assessment.
Brown v. McKie [N. T.] 78 N. B. 64.

4, 5. Lowe y. Ozmun [Cal. App.] 86 P. 729.

6. State V. Ortiz [Tex.] 14 Tex. Ct. Rep.
883, 90 S. W. 1084.

7. See 5 C. L. 1515.

8. Former adjudication is admissible in

evidence without being pleaded. Davis v.

Schmidt, 126 Wis. 461, 106 N. W. 119; Stand-
ard Supply & Equipment Co. v. Merritt, 48
Misc. 498, 96 N. T. S. 181.

9. Thomason v. Seaboard Air Line R. Co.

[N. C] 55 S. B. 198; Standard Supply &
Equipment Co. v. Merritt, 48 Misc. 498, 96

N. Y. S. 181. Must show that matter was
decided. Harrison v. Remington Paper Co.

[C. C. A.] 140 F. 385. Recital in judgment
of former judgment held insufficient, there

being no plea of res judicata nor any former
judgment introduced in evidence. Grenada
Bank v. Adams [Miss.] 40 So. 4. Action be-

fore justice of the peace. Revisal 1905, §

1460 construed. Smith v. Cashie & C. R. &
Lumber Co., 140 N. C. 375, 53 S. E. 233.

10. Lindsley v. Mclver [Fla.] 40 So. 619.

A complaint. In a suit by trustees in a deed

for the benefit of creditors to settle their final

accounts, which alleged that the conditions

of the deed were duly modified by decree

made In a certain court "in a certain action,

held to show that the creditors were parties

to such action. McDougal v. Fuller, 148 Cal.

521, 83 P. 701.
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in the first. '^^ It is neither necessary nor proper practice to attach, as an exhibit to

such a plea all the testimony taken in the former suit.^^ In a suit against one sec-

ondarily liablcj it is only necessary to allege that a judgment has been recovered

against the one primarily liable;^' and the petition need not show the character of

the debt upon which the judgment was founded, or other particulars in reference

thereto.^* The one Secondarily liable, having had no notice of the former suit, is en-

titled to assert all defenses appropriate to one in his position, that is, one ultimately

liable, and' also to all defenses the one primarily liable might have set up in the suit

ggainst it.^° Judgment of court of general jurisdiction may be pleaded in general

terms without alleging jurisdictional facts.^" The sufficiency of particular allega-

tions is shown in the notes.^' In those states where defendant may rely upon as

many defenses as he has, a defense of former adjudication, properly pleaded, is not

waived by defendant entering into a trial on the merits.^* In California a defense

of former adjudication is deemed denied by operation of law and is available only

on being proven.^' The court will not take judicial notice of a former adjudication,^"

and the burden is on the party setting up the plea to prove it^^ by a fair preponder-

iince of the evidence,^" though it has been held that, defendant pleading a former

adjudication, the burden is on the plaintifE to show that it was not on the merits.^^

In determining the scope of the former adjudication the record controls,^* and the de-

termination of such question will be deemed settled by the findings, order, or judg-

ment in the former case rather than by the court's opinion f^ though when the issues

11. Lilndsley v. Mclver [Fla.] 40 So. 619.

Plea of former adjudication to a biU In equi-
ty for partition lield insufHcient, the title

to the relief soug-ht not being substantially
the same in the two suits. Id.

12. Lindsley v. Molver [Pla.] 40 So. 619.

13. Suit against stockholder, judgment
having been recovered against corporation.
Wheatley v. Glover, 125 Ga. 710, 54 S. E. 626.

14. Suit against stockholder, judgment
having been recovered against corporation.

Wheatley v. Glover, 125 Ga. 710, 54 S. E. 626.

In a suit against a stockholder to enforce
ultimate liability for the debts of a corpora-
tion as described in the charter, a petition

which sets forth that a judgment against
the corporation has been rendered, and which
fully describes the character of the suit in

which the judgment was rendered and the

amount of the judgment, is not subject to

special demurrer. Id.

15. Suit against stockholder, judgment
having been recovered against corporation.

Wheatley v. Glover, 125 Ga, 710, 54 S. B. 626.

Stockholder may set up any fact which will

absolve him from liability under the charter

and also any fact which would establish that

the corporation was not liable upon the debt
which was the basis of the judgment. Id.

IS. Lear v. Brown County [Neb.] 109 N. W.
174.

17. An allegation that an ordinance was
adjudged void in a previous action and that

the proceedings thereunder had been held to

be of no validity or effect is not defective

for failure to show that the adjudication was
"regularly or duly given or made" as pro-

vided by statute. Waldron v. Snohomish, 41

Wash. 566, 83 P. 1106. An allegation that the

original ordinance was "adjudged void" is

not objectionable in that it did not affirma-

tively allege that the ordinance was actually

void. Id.

18. Harding v. Harding, 148 Cal. 397, S3
P. 434. Statement in Megerie v. Ashe, 33 Cal.
74, criticised.

'

19. Code Civ. Proc. § 607 construed. Hard-
ing V. Harding, 148 Cal. 397, 83 P. 434.

20. Estudillo V. Security Loan & Trust Co.
[Cal.] 87 P. 19.

21. Gering v. School Dlst. No. 28, Cass
County [Neb.] 107 N. W. 250; Draper v. Med-
look, 122 Ga. 234, 50 S. B. 113; Gulling v.

Washoe County Bank [Nev.] 82 P. 800; Grand
Valley Irr. Co. v. Pruita Imp. Co. [Colo.] 86
P. 324; Roach v. Curtis, 50 Misc. 122, 100 N.
T. S. 411. Must show that matter was de-
cided. Harrison v. Remington Paper Co. [C.

C. A.] 140 P. 385.

22. Grand Valley Irr. Co. v. Pruita Imp.
Co. [Colo.] 86 P. 324. Pinallty of the judg-
ment need only be established by a fair pre-
ponderance of the evidence. Instruction re-

quiring it to be proved by "clear and con-
clusive" evidence held erroneous. White
River, etc., R. Co. v. Star Ranch & Land Co.
[Ark.] 91 S. W. 14.

23. Sweeney v. Prank Waterhouse & Co.

[Wash.] 86 P. 946.

24. It is proper to look to the record to

determine what issues were decided. Lan-
sing V. Michigan Cent. R. Co. [Mich.] 12 Det.

Leg. N. 912, 106 N. W. 692. Judgment roll

and papers in former action being introduced
determination of Identity of subject-matter
rests in showing made by the record and not
on presumptions. Gulling v. Washoe County
Bank [Nov.] 82 P. 800.

Judgment roll in former action Is admissi-

ble to show facts determined. Tanenbaum
V. Federal Match Co., 97 N. Y. S. 1101.

25. In re King, 183 N. T. 440, 76 N. B. 584.

Negligence of cashier of bank concluded by
finding that he "assumed" that a husband
iiad authority to draw on his wife's deposit.
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in the former action are not disclosed by the decree, the opinion of the court properly

authenticated may be looked to and the decree will be given effect as an adjudication

in accordance with such opinion.^" In the absence of proof it is assumed that the

litigation involved all alleged in the petition and final order aiid covered the whole
ground thereof." When in existence the whole record must be produced/' but the

papers in the cause being lost and not being found on diligent search, the final de-

cree and entries on the rule docket are admissible to establish the former adjudica-

tion.^^ A court may consult its own records to see if parties and subject-matter are

identical and to determine what issues were involved and adjudicated."* As we have
seen, for the judgment to operate as an estoppel it must appear that the precise

question was raised and necessarily determined in the former suit.^^ If there be any

uncertainty or room for cavil as to this, the whole subject-matter of the action will

be set at large and open for new contention.'^ As to matters apparently within the.

issues, parol evidence is inadmissible against the conclusiveness of the judgment to

show that certain of those matters were withdrawn or not considered f^ while, on the

other hand, if the record is such that on its face the judgment may have proceeded

upon one of several grounds, it is admissible to show aliunde upon which of such

grounds the consideration and judgment or decree of the court did really proceed."*

Where a judgment entered in an action involving several issues recites a finding on
one which compels such judgment and is silent as to the others, it will be presumed
that they were not passed upon and they may be litigated in a different cause of

action."

FoEMEE CoNvioTiON OB ACQUITTAL, See latest topical Index.

FORMS OF ACTION."

This topic includes holdings of general application as to the distinctions be-

tween particular forms or kinds of actions, grounds of actions being excluded.'^

The common law forms of personal actions now abolished in many states are treated

Daugherty V. Poundstone [Mo. App.] 96 S. W.
728.

26. Opinion of state supreme court looked
to by Federal court. Carson v. Three States
Lumber Co., 142 F. 893. The recitals in the
decisions of the United States land depart-
ment will be taken as conclusive as to what
issues of fact were determined. Parryman
V. Cunningham, 16 Okl. 94, 82 P. 822.

27. Jacob V. Oyster Bay, 109 App. Div. 630,

96 N. T. S. 626.

28. 29. Russell V. Houston, 115 Tenn. 536,

91 S. W. 192.

30. Sawyer v. First Nat. Bank [Tex. Civ.

App.] 14 Tex. Ct. Rep. 701, 93 S. W. 151.

31. See ante §i 1.

32. Schwartz v. Kennedy, 142 F. 1027; Ger-
Ing V. School Dist. No. 28, Cass County [Neb.]
107 N. W. 250. A Judgment for defendants In

replevin, one of the defenses being that plain-

tife was only the owner of an undivided
Interest in the property, held not a ba? to a
subsequent action by plaintiff against one
of the defendants for conversion of the prop-
erty. Id.

33. Schwartz v. Kennedy, 142 F'. 1027.

34. Schwartz v. Kennedy, 142 F. 1027. If

the record does not disclose the matters ac-
tually litigated, the same may be shown by
competent evidence. Hubbard v. Gould [N.

H.] 64 A. 668. That dismissal without reser-
vation of right to institute other proceedings
was not on the merits may be shown by parol
or other extrinsic evidence. Stratton v. Es-
sex County Park Commission, 145 F. 436.

Issues and matters determined not being dis-
closed by the pleadings, they may be shown
by extrinsic evidence. Delaware, etc., R. Co.
V. Kutter [C. C. A.] 147 F. 51. Parol evidence
is admissible to prove that the pending suit

and a former one arose from the same cause
of action. Latta v. Wiley [Tex. Civ. App.]
14 Tex. Ct. Rep. 621, 92 S. W. 433. If the
record does not show what was involved, it

must be 'established by extrinsic evidence.
Draper v. Medlook, 122 Ga. 234, 50 S. E. 113.

A rejected offer to amend the pleadings in

the former action so as t6 raise the issue is

admissible to disprove res adjudicata. Id.

35, In absence of proof of actual litiga-

tion. Hudson V. Remington Paper Co., 71

Kan. 300, 80 P. 568. Validity of a corporate
debt, fact of ceasing to do business, and
whether defendant had fully discharged his

corporate liability as a stockholder, held not
adjudicated. Id.

30. See 5 C. L. 1517.

37. S,ee Causes of Action and Defenses,
7 C. Li. 603, and topics descriptive of par-
ticular causes of action.
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under appropriate heads,'' as are many matters of practice dependent.on the form

of the action.^' In many states the common-law forms of action have been abolished,

and a single form called a civil action substituted,*" but these changes go only to

the form and not to the substance of the actions,*^ and it is still necessary in matters

of pleading to distinguish between the various forms.*'' The distinction between civil

and criminal actions is important in matters of procedure.*^ Equitable matters

cannot be asserted and litigated in an action at law,** but the interposition of an

equitable defense, where allowable, with a prayer for affirmative equitable relief,

converts the action to one in equity.*^ Where the technical distinction between tres-

pass and trespass on the case*' has been abolished, it is no ground for arrest of judg-

ment that the action was erroneously entitled.*' Whether an action is ex delicto**

or ex contractu*' is largely determined by the pleadings, and, in case of doubt, every

intendment is in favor of the latter."" Inconsistent forms of action cannot bo-

ss. See Assumpsit, 7 C. L. 296; Trespass,
6 C. L. 1721, etc.

39. See such topics as Costs, 7 C. li. 956;
Dockets, Calendars and Trial Lists, 7 C. L.

1192; Jury, 6 C. L. 316, etc.

40. Section 1, art. 5, Const, of Idaho. Cole-
man V. Jaggera [Idaho] 85 P. 894.

41. Section 1, art. 5, of the Const., pro-
hibiting distinctions between actions at law
and suits in equity, and the forms of such
actions and suits, does not abolish the rules
of law and equity (Dewey v. Schreiber Im-
plement Co. [Idaho] 85 P. 921), and § 21, art.

5, of the Const., conferring jurisdiction on
t»he probate court to hear and determine all

civil cases wherein the debt or damage
claimed does not exceed $500, has refer-
ence to actions at la"w alone, and Act^ Feb.
27, 1903 (Sess. Laws 1903, p. 94), extending
the jurisdiction of the probate court to the
enforcement of mechanics' liens, is uncon-
stitutional (Id.).

42. Complaint held to allege a cause of
action for breach of contract of employ-
ment and not for salary due. Murray v.

O'Donohue, 109 App. Div. 696, 96 N. T. S.

335. Hence not error to refuse to dismiss
because it shows that the work was not per-
formed which would be essential to an action
for salary. Id. A petition alleging that
defendants conspired to have fake foot races
on wliich strangers were enticed to bet,

the race being thrown to fleece such stran-
gers, and that plaintiff was caught in such
scheme and praying for recovery states an
action at common law for fraud and deceit,

and not under Rev. St. 1899, § 424, to recover
money lost in gambling. Hobbs v. Boatright,
195 Mo. 693, 93 S. W. 934.

43. An action for the violation of a town
ordinance is a civil and not a criminal ac-
tion in character, though a fine may be im-
posed and enforce* by imprisonment. For-
tune V. Incorporated Town of Wilburton [C.
C. A.] 142 F. 114. Hence an affidavit that
the appeal is not taken for the purpose of
delay is required as in other appeals in

civil actions. Id. See, also. Indictment and
Prosecution, 5 C. L. 1790.

44. Bailey v. Fink [Wis.] 109 N. W. 86.

Where a married woman is sued in law upon
a note, estoppel cannot be asserted to charge
her separate estate. Id. Equitable pleas in

actions at law must be purely defensive, and
are never admissible when they raise issues

which cannot be dealt with by a law court.
Attempt to show that the real consideration
for contract sued on was another contract
which had been broken by the plaintiff. Pen-
sacola Lumber Co. v. Sutherland-Innes Co.
[Fla.] 39 So. 789. See, also, Causes of Action
and Defenses, 7 C. L. 603; Equity, 7 C. L. 1323.

45. An allegation in an action of eject-
ment of a prior conveyance to defendant's
predecessors from a common source, which
deed was lost or never in fact executed, and
praying for a decree establishing title in
defendant. Shaffer v. Detie, 191 Mo. 377, 90
S. W. 131.

46. A complaint alleging that plaintiff's

intestate was Injured by being struck by de-
fendant's tram cars, negligently allowed to
run against plaintiff's intestate, states an
action in case, not in trespass. Lookout
Mountain Iron Co. v. Lea [Ala.] 39 So. 1017.

47. Case under the Practice Act. Pratt
v. Davis, 118 111. App. 161. Pleading over
after the overruling of the demurrer waived
the objection if valid. Id.

48. A complaint alleging that a note was
obtained by fraud and was converted, by rea-
son of which fraud and conversion plaintiff

was damaged, etc., states a cause of action
in tort and not in contract for money had
and received. German Nat. Bank v. Prince-
ton State Bank [Wis.] 107 N. W. 454. An
action by a party to a contract pledging
bonds with defendant for a specific purpose
to recover for a wrongful repledge is ex
delicto and not ex contractu. Interurban
Const. Co. V. Hayes, 191 Mo. 248, 89 S. W. 927.

40. An action against a carrier on a con-
tract of shipment for delay in delivery is one
ex contractu and not ex delicto, though it

contains allegations of negligence. Chicago,
etc., R. Co. V. Chestnut Bros. [Ky.] 89 S. W.
298. An action by a partner against his

copartner and his surety on a sequestration
bond for damages resulting from the wrong-
ful sequestration, in which it is sought to

hold the surety to the extent of the bond,
and tjie copartner to a greater liability, is

not an action ex delicto. St. (3eme v. Boi-
mare [La.] 41 So. 557.

.^0. Lange v. Schile, 111 App. Div. 613. 98

N. T. S. 81. A complaint alleging that plain-,

tiff's Intestate placed certain money in de-
fendant's hands to pay certain claims if they
became established before his return, such
money to be returned to plaintiff's intestate
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joined tmder a statute authorizing joinder of consistent causes.'' The establish-

ment of one form of civil action enables equitable and legal relief to be granted in

the same suit."*" An election of remedies is only presented when there are two ap-

propriate forms of action for redressing the wrong."' A trustee in bankruptcy may
j-eeover the value of property taken by a creditor within four months of the filing

of the petition in bankruptcy, in an action at law.°*

FORNICATION."

FoBTHCiOMiNG AND Deliveet Bonds; Forwardees, See latest topical index,.

FRANCHISES.

§ 1. Definition and Elements (1771).

§ 2. Grant of Franclilse and Resniatlon
of Its Exercise (1771).

§ 3. Powers and Duties Under Franchises
(1774).

g 4. Duration and Extension of Term
(1776).

§ 5. Transfer of Franchises and Effect
Thereof (1775).

§ 6. Revocation and Forfeiture (1770).
g 7. Taxation (1777).

Corporate franchises are elsewhere treated.''

§ 1. Definition and elements.^''—A franchise is defined as a special privilege

conferred by a government on individuals or corporations and which does not belong

to the citizens of a country generally by common right.'^ Franchises are to be

strictly construed in the public interest/" and nothing is to be taken by doubtful

implication/" though granted by a delegate of the legislature. °'

§ 2. Grant of franchise and regulation of its exercise.^^—All franchises or

If not so used, a demand for such money
by plaintiff, and that defendant wrongfuny
refused to return It, but converted it to his

own use, etc., held to allege a cause of ac-

tion for money received. Id.

51. An action on the theory that defend-
ant has converted property of plaintiff can-
not be joined with one on the theory that

such property was sold to defendant, seek-

ing to recover purchase price, under Code
Civ. Proc. § 484, subd. 9, authorizing the

joinder of consistent causes of action aris-

ing out of the same transaction, such actions

being inconsistent. Drexel v. Hollander, 98

N. T. S. 104.

52. Insurance policy reformed and recov-

ery had on it as corrected. Aetna Ins. Co. v.

Brannon [Tex.] 14 Tex. Ct. Rep. 208, 89 S.

"W. 1057. Under Rev. St. c. 84, §§ 17-21, the

court can use its equity powers to assert

equitable principles in an action at law."

Hurd V. Chase, 100 Me. 561, 62 A. 660. Where
property was conveyed in consideration of

support until death, and a life estate was
reserved to ensure performance, the court in

an action at law to recover possession may
go behind the absolute reservation and look

at the intent. Id.

53. An owner of personalty converted by
another cannot waive the tort and sue for

money had and received unless the property

has been sold. Southern R. Co. v. Attalla

[Ala.] 41 So. 664. See, also. Election and
Waiver, 7 C. L. 1222.

54. Not required to bring an action in

equity. Pfeiffer v. Roe, 108 App. Div. 54,

95 N. T. S. 1014.

55. No cases have been found for this sub-
ject since the last article. See 5 C. L. 1518.

56. See Corporations, 7 C L. 862, and see,
also, topics dealing with corporations exer-
cising particular franchises: Street Railways,
6 C. D. 1556, and the like.

57. See 5 C. L. 1518.
58. CVc. Law Diet. p. 390. A contract

made by a municipal corporation with a
third person for the supply of public utilities

to the city and its inhabitants creates no
special privilege or immunity within the
constitution of Nebraska. Omaha Water Co.
V. Omaha [C. C. A.] 147 P. 1. The operation
of a dispensary for the sale of liquors is the
exercise of a franchise in Alabama. City of
Uniontown v. State [Ala.] 39 So. 814. The
license or privilege granted to a telephone
company to occupy the streets of a city is

not a franchise. People v. Chicago Tel. Co.,

220 111. 238, 77 N. B. 245.

59. City of Vicksburg v. Vicksburg Water-
works Co., 202 U. S. 453, 50 Law. Bd. .

The grant of a franchise by a city to a
v/aterworks company does not prevent the
city from building, owning, and operating

a waterworks in the absence of express con-
tractual provision. City of Meridian v. Farm-
ers' Loan & Trust Co. [C. C. A.] 143 P. 67.

GO. City held to have in plain language
excluded itself from competition with the

holder of a franchise for supplying water.

City of Vicksburg v. Vicksburg Waterworks
Co., 202 U. S. 453, 50 Law. Bd. .

ei. Municipality. KnoxviUe Water Co. v,

Knoxville, 200 U. S. 22, 50 Law. Ed. .

ea. See 5 C. L. 1518.
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privileges known by that term proceed from the state in the exercise of its sovereign

power/^ exercised either directly or by delegation,"* and though the legislature may
grant a corporate charter for the exercise of a franchise in a certain city, the city's

consent must first be obtained in most jurisdictions,"' and occasionally the property

owner's consent is essential.^" The power of a municipality is exercised by authorized

officers or boards,"^ and the authority carries a discretion to be exercised in the public

interest,"' but prescribed procedure is often deemed essential to the validity of their

acts;"' but where no procedure is prescribed, any substantial expression of official

assent will suffice,^" and defects may be cured by retroactive legislation'^ or by es-

63. Wilcox V. McCleUan [N. T.] 77 N. B.
986.

64. The state legislature has power to
transfer from the board of aldermen of the
city of New York to the board of estimate
and appraisement thereof the power to grant
franchises. Wilcox v. MoClellan [N. T.] 77
N. E. 986.

65. Nanticoke Suburban St. R. Co. v. Peo-
ple's St. R. Co., 212 Pa,. 395, 61 A. 997; Little
Rock R. & Elec. Co. v. North Little Rook
tArk.l 88 S. W. 1026. Under the statutes of

Illinois, the consent of .the city of Chicago
is a condition precedent to the right of street
railroads chartered by the state to use its

streets. Acts of Feb. 6, 1865, amending the
act of Feb. 14, 1859, and Aug. 16, 1858. Blair
V. Chicago, 201 U. S. 400, 50 Law. Ed. .

66. Under the statute of Ohio, requiring
street railroad franchises to be let to the
person or corporation who will agree to
carry passengers at the lowest rate of fare,

the consent of a property owner to the
construction of a street railroad in a street

on which his property abuts, limited to a

particular corporation is valid, though the
limitation is void. Rev. Code 1903, § 1536-185
(section 30 of the Municipal Code). Forest
City R. Co. v. Day [Ohio] 76 N. B. 396. The
Tunnel Act of New York, in so far as It

authorized certain railroads to build in a
tunnel under the streets of a city with the
consent of the local authorities, and the
owners of one-half in value of the abutting
property, was valid, though it contained cer-

tain unconstitutional provisions. Laws N. Y.

1880, p. 872, c. 582. New York, etc., R. Co.

V. O'Brien, 50 Misc. 13, 100 N. Y. S. 316. And
see Street Railroads, 6 C. L. 1557.

67. Authority conferred by the board of

electrical control of New York City in 1896
for the use of subways by electric companies
was not sufficient of Itself to confer a fran-
chise, the authority being In the board of

aldermen. West Side Elec. Co. v. Consoli-
dated Tel. & Electrical Subway Co., 110 App.
Div. 171, 96 N. Y. S. 609. In Illinois the power
of township trustees to control the streets

and highways includes the right to authorize
their use for street railway purposes. Blair

V. Chicago, 201 U. S. 400, 50 Law. Ed. . A
board of county commissioners has no power
under the statute of Washington, relating to

its powers as to highways, to grant a fran-
chise to lay pipes under or along a public
highway. 1 Ballinger's Ann. Codes & St.

§ 342, construed. State v. Monroe, 40 Wash.
545, 82 P. 888. County commissioners have
not' the power to grant a francliise to a tele-

graph company giving it the right to main-
tain Indefinitely in a particular part of a
highway the poles and wires of the company.

Ganz V. Ohio Postal Tel. & Cable Co. [C. C.
A.] 140 P. 692.

68. Board presumed to have acted for best
interests of municipality. Manhattan &
Bronx Elec. Co. v. Fornes, 47 Misc. 209, 95.

N. Y. S. 851.
69. Under the charter of Greater Ne-w

York it is made the absolute duty of the
board of aldermen to refer a proposed ordi-
nance granting a franchise for the use
of streets, "etc., to the board of estimate.
Laws 1897, p. 26, c. 378, as amend-
ed by Laws 1901, p. 38, e. 466. Man-
hattan & B. Elec. Co. V. Fornes, 47 Misc. 209,
95 N. Y. S. 851. What the rules of the board
are as well as what' may be the actual con-
dition of the rules of parliamentary practice
applicable under the rules of the board are
cfuestions of fact. Id. The publication of a
proposed ordinance required by the Greater
New York charter on application for a fran-
chise for the use of streets, etc., is not a
conditio^ precedent to its introduction and
first reading. Laws 1897, p. 26, c. 378, as
amended by Laws 1901, p. 38, c. 466. Id.

Until the views of the board of estimate are
expressed, the matter is in no condition for
an expression of opinion by the board of
aldermen adversely to the granting of the
franchise in any event. Id. The procedure
which is to lead to the orderly bringing of a
resolution or ordinance to a first reading la

a necessary factor in determining whether
the ordinance has come to a first reading
within Greater New York charter, relating
to the granting of franchises for the use of
streets, etc. Id. Electric company held not
entitled to peremptory writ of mandamus to

compel the board of aldermen to refer pro-
posed ordinance granting franchise to the
board of estimate and appraisement. Id.

70. Where a city council has power to

give consent requisite to confer a franchise,

and no particular form is prescribed by law,
the adoption of resolutions contemplating
and providing for the execution of contracts
on the theory of the existence of a franchise
is sufficient to show the existence of a fran-
chise. People V. Littleton, 110 App. DIv. 728,

96 N. Y. S. 444. Gas lighting corporation held

entitled to mandamus to compel issuance of

permits to open streets for the purpose of

connecting gas mains. Id. Under a statute

requiring the consent of the township super-
visor to th^ extension of street railways be-

yond the limits of a city where they are
operating, the consent of the township' board
of trustees, after the supervisor became a

member thereof, satisfies the requirement.
Blair v. Chicago. 201 U. S. 400, 50 Law. Ed.

71. Consent to the use of streets obtained
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toppel.'"' The granting of a franchise by a municipality is a proprietary and not a

governmental function.'^^ It is no objection to the delegation to a board of power

to grant franchises that snch board is by other statutes authorized to vote cumulative-

ly.'^ The grant may include after-acquired territory'* and may extend beyond the

terms of the granting officers."' A franchise is subject to the police power to regu-

late its use'" and the charges made for public service in its exercise," except so far

as they have acquired the inviolability of a contract," and subject to the prohibition

against the disturbance of vested rights." Impossibility of performance of orders

in violation of the Cantor Act (Laws N. Y.
1886, p. 919, 0. 642), providing that authority
to use streets should not be obtained without
bidding or purchasing at public auction, was
rendered effective as to certain corporations
by Laws 1892, p. 1450, c. 702 (amending the
Railroad Law), though obtained prior to the
repeal of the Cantor Act. New Tork, etc., R.
Co. V. O'Brien, 50 Misc. 13, 100 N. Y. S. 316.

73. Estoppel cannot be Invoked to validate
a franchise granted by a municipal board
having no power to make the grant. State
V. Monroe, 40 "Wash. 545, 82 P. 888.

72a. City of Gadsden v. Mitchell [Ala.] 40

So. 557.

73. Wilcox V. McClellan [N. T.] 77 N. B.

986.

74. A franchise providing that It shall be
effective In the corporate limits of a city

"as they now exist or as they may hereafter
be enlarged" Is valid as to new territory
thereafter added to the city. Trues'dale v.

Newport [Ky.] 90 S. W. 589.

75. In the exercise of the business powers
of a city, the municipality and Its officers are
not controlled by the rule which prevents
the officers from making a grant or contract
which win bind the municipality beyond the
terms of their offices. Omaha Water Co. v.

Om.aha [C. C. A.] 147 F. 1.

76. City authorities held to have authority
to compel removal of street car track to

portion of street designated by them. Peo-
ple V. Geneva, etc., Traction Co., 98 N. Y. S.

719. The Federal post road statute, granting
to telegraph companies the right to use mili-

tary or post roads, expressly provides that

such lines shall be so maintained as not to

interfere with the ordinary travel thereon.
Rev. St. U. S. § 5268. Ganz v. Ohio Postal
Tel. & Cable Co. [C. C. A.] 140 F. 692. The
use by a telegraph company of a highway to

facilitate communication Is subordinate to

the right of the public to use it for travel
and transportation. Where the use of a
highway by a telegraph company incom-
modes the public, a county having the high-

way In charge may require removal of the

poles to such part of the highway as will

obviate the Inconvenience. Id. County com-
missioners in office in whose charge a high-

way Is must determine whether the use of

the highway by a telegraph company has
become Inconvenient to the public travel by
reason of changed conditions. No board has

the power to determine for all time just how
a highway shall be used. Id. The selection

of the portion of a highway to be occupied

by a telegraph company under its franchise

Is within the discretion of the county com-
missioners In charge of the highway (Id.),

as is also the determination of the necessity

for the removal of the jompany's poles and

wires from a particular portion of the high-
way (Id.). ' The fact that a telegraph line
was established on a highway prior to the
grant of a franchise to an electric railway
to operate thereon does not add anything to
the right of the telegraph company to main-
tain its line In the portion of the highway
originally selected. Id. Lapse of time does
not bar a city's right to remove electric light
poles erected in Its streets under an electric
lighting franchise to places other than those
previously occupied. Merced Falls Gas &
Bleo. Co. V. Turner [Cal. App.] 84 P. 239.

The holders of a franchise must conform to
needful regulations controlling the exercise
of personal and prpperty rights. Id.

77. The power to so regulate rates for
public utilities that they shall not be unrea-
sonable Is a legislative or governmental
power which the state or city may exercise,
but may not renounce. Omaha Water Co. v.

Omaha [C. C, .A.] 147 F. 1. The power to fix

and regulate the rates which the inhabitants
of a'city shall pay to business corporations
for public utilities partakes of the nature of
a governmental power and also of that of a
business power. Id. The legislature of a
state, unless prohibited by Its constitution,

may, however, empower a city to suspend
for a reasonable time Its power to change
or regulate the rates for public utilities un-
der franchises granted by the city. City held
to have no power to alter rates chargeable
by a water company within maxima rates

named In the company's franchise. Id.

78. Where the power of the legislature is

unlimited as to the authorization of a city

to agree on water rates and other terms of a
contract with the grantee of a franchise, and
it grants power to the city without restric-

tion, the exercise of the power by the city

by agreeing to the maintenance of maxima
rates makes the contract irrevocable for the

term of the franchise. Omaha Water Co. v.

Omaha [C. C. A.] 147 F. 1.

79. The Constitution of California, In pro-

viding for the exercise and enjoynlent of a
franchise, does not grant an Indefeasible

right or easement in the particular spots of

earth where the poles of an electric company
are planted originally. City held entitled

to remove electric light poles of electric

company on company's failure to remove
them to places other than those originally

occupied. Merced Falls Gas & Blec. Co. v.

Turner [Cal. App.] 84 P. 239. The constitu-

tional provision forbidding the Impairment
of a contract Is not violated by requiring a

street railroad to remove Its tracks to a por-

tion of a street designated by municipal au-

thorities. People V. GenevEL, etc.. Traction

Co., 98 N. Y. S. 719. A city held to have con-

tracted not to reduce water rates below
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may, however, prevent the exercise of the power of regulation.'" Where a franchise

fexists a municipality may be compelled to designate streets where it may be exer-

cised.^"* Mandamus is the proper remedy by which to enforce compliance with

police regulations in the use of a franchise.^^ This subject is more fully treated in

other topics.'^

§ 3. Powers and duties under franchises.^^—A franchise must be exercised in

strict accordance with its terms/* which are binding alike on lessees and sublessees/"

but which may be modified by agreement with the grantor/* but in the absence of

prejudice to the grantor, it may be operated in conjunction with other franchises.'^

Unless the franchise is made exclusive*' by clear and express terms," pursuant to a

clearly granted power,"" competition by the grantoi with its grantee of a franchise

those specified In an ordinance accepted by
the grantee of the franchise. Omaha Water
Co. V. Omaha [C. C. A.] 147 F. 1. Injunction
is the proper remedy to prevent the impair-
ment of the obligation of a contract by, reg-
ulating measures affecting the exercise of
franchises. Id. A -water company held en-
titled to an injunction to prevent the en-
forcement of an ordinance lowering rates
permitted by an ordinance accepted by the
grantor of the franchise. Id.

80. The obligation of the holder of a fran-
chise for the operation of a street passenger
railway, under a contract with a township
through which the line passes to remove the
track from the side to the center of the high-
way, is part of a condition subsequent, im-
possibility of performance of which is ex-
cusable. Millcteelc Tp. v. Erie Rapid Transit
St. R. Co. [Pa.] 64 A. 901. Where a fran-
chise to operate a passenger railway on one
side of a highway is granted by a township,
subject to the right of the township to re-

quire removal of the tracks to the center at

any time, a removal cannot be required while
abutting owners on the other side refuse

their consent, and it is impossible to compel
them to consent. Id.

80a. Mandatory injunction held proper.

City of Gadsden V. Mitchell [Ala.] 40 So. 557.

81. Street railroad held compellable by
mandamus to remove its tracks to a portion

of a street designated by municipal authori-

ties. People V. Geneva, etc.. Traction Co.,

98 N. T. S. 719. Where a city has contracted,

under proper legal authority, to permit the

grantee of a franchise to establish and oper-

ate a water-works to charge certain maxima
rates to private consumers, the attempt of

the city to lower the rates during the term
of the franchise, pursuant to state law, is

an impairment of a contract within the inhi-

bition of the Federal constitution. Omaha
Water Co. v. Omaha [C. C. A.] 147 F. 1.

82. See Constitutional Law, 7 C. L. 691;

Carriers, 7 C. L. 522; Commerce 7 C. L. 667

(powers and proceedings of Commerce Com-
mission).

83. See 5 C. Ij. 1520.

84. Where a franchise provides that the
grantee shall not increase the rates for the

service over the rates charged at the begin-

ning of operations, an increase under a spe-

cial contract for improved service is a misuse

of the powers of the holder. Telephone com-
pany held guilty of misuse of its powers un-
der franchise forbidding Increase of rates.

People V. Chicago Tel. Co., 220 lU. 238, 77

N. E. 245. Electric company held not entitled
to urge its own guilt in entering into a com-
bination in violation of its franchise to en-
able it to refuse to carry out its contract
with a public service corporation depending
on It for electricity. Seattle Elec. Co. v.

Snoqualmie Falls Power Co., 40 Wash. 380,
82 P. 713.

85. The Rogers Law (Act Ohio, April 26,

1895), requiring transfer of interurban pas-
sengers in cities, held binding on sublessee
of city street railway track. City of Cin-
cinnati V. Cincinnati St. R. Co., 3 Ohio N. P.
(N. S.) 489.

86. Statutes authorizing the grant by a
city of franchises for horse railways therein,
and providing for contractual amendment,
modification, or annulment, authorize the
city to grant and the rail"ways to accept a
changed method of operation. Acts 111. Aug.
16, 1858, Feb. 14, 1859, and Feb. 6, 1865, held
to authorize the use of electric or cable cars,
though their titles referred only to horse
cars. Blair v. Chicago, 201 U. S. 400, 50 Law.
Ed. .

87. Under New Jersey statutes a consoli-
dated gas company has the right to put in
larger pipes in a municipality than necessary
for serving the municipality with gas, for
the purpose of supplying other municipalities
by the same mains. Public Service Corp. v.

De Grote [N. J. Eq.] 62 A. 65.

88. City held excluded by franchise pro-
vision from competition with waterworks.
City of Vicksburg v. Vicksburg Waterworks
Co., 202 U. S. 453, 50 Law. Ed. . In Ala-
bama an' exclusive franchise Is In that re-

spect unconstitutional. City of Gadsden v.

Mitchell [Ala.] 40 So. 557.

89. Before the claim of an exclusive fran-
chise by grant from a city can be upheld,
it must appear that the legislature of the
state, in express terras, or by necessary and
inevitable implication, delegated to the city

such sovereign and plenary power as once
exercised by It exhausted the power to fur-

ther contract in that regard during, the lite

of the grant. Water, Light & Gas Co. v.

Hutchinson, 144 F. 256. If by contract, or

otherwise, a municipal corporation may, In

particular circumstances, restrict the exer-

cise of its public powers, the intention to do
so must be manifested by Tvords so clear as
not to admit of two different or inconsistent
meanings. Knoxville Water Co. v. Knox-
ville, 200 U. S. 22, 60 Law. Ed. .

90. A city has no inherent power to grant
an exclusive privilege. The right to furnish
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is not necessarily forbidden.'^ A corporation owning a valid franchise to operate in

a city may, as a citizen and taxpayer, maintain an action to prevent another, without

a franchise, from operating therein as a business rival."^

§ 4. Duration and extension of term?^—When the term of a franchise must
be reasonable the courts have designated periods which are declared reasonable,'*

and in some states the term is limited by statute.'" A franchise granted for an

indefinite time by a municipality expires at the time the municipality ceases to

exist by virtue of annexation to another,'* but where a township is divided after a

franchise has been granted by it, the validity of the franchise is not affected.'^ The
rules of construction do not favor the extension of the term of a franchise,"' but a

plain intention to extend a franchise in consideration of expenditures and improve-

ments by the holder cannot be ignored after it has been acted upon." The mere

silence of an ordinance granting a franchise as to the term of its exercise confers

no right in perpetuity.^ An extension may be made before the expiration of the

original franchise.^ The grantee of a franchise may be estopped to claim an un-

limited term.'

§ 5. Transfer of franchises and effect thereof.*—The rule which forbids the

sale of the entire property and franchise of a public service corporation during the

life of the franchise has reference only to voluntary transfers' of the entire fran-

a city and Its inhabitants with water anJ
light held not exclusive. Water, Light &
Gas Co. V. Hutchinson, 144 F. 256. The Con-
stitution and statutes of Kansas confer no
power on cities of the second class to grant
exclusive franchises. Const, art. 12, § 6; Gen.
St. 1901, pp. 225, 232, 237, §§ 35, 65, 83. Id.

91. Where a city has granted a franchise
to a waterworks company without binding
itself not to build and operate waterworks
of its own, legislation authorizing it to do
so, and ordinances in pursuance thereof, do
not impair the obligation of the contract
between the city and waterworks company.
City of Meridian v. Farmers' Loan & Trust
Co. [C. C. A.] 143 F. 67. Where a city has
the right to build and operate its own water-
works, the fact that the city's competition
will lessen the value of an existing water
company's plant, operating under a fran-
chise granted by the city, does not amount
to a taking of property without due process
of law, within inhibition of the Federal Con-
stitution (Id.), nor to a taking of property
without compensation within the Constitu-
tion of Mississippi (Id.). The establishment
of a waterworks of its own by a city during
the term of a franchise granted by it, in

which the city agreed with a water company
not to grant to any person or corporation
the same privileges during the term of the
franchise, was not the impairment of a
contract within the constitutional Inhibition.

Knoxville Water Co. v. Knoxville, 200 U. S.

22, 50 Law. Ed. .

93. Merchants' Police & District Tel. Co. v.

Citizens Tel. Co. tKy.] 93 S. W. 642.

93. See 5 C. L. 1521.

94. Twenty-five years is not an unreason-
•able term for a city to grant the use of its

streets for water mains, to pay hydrant rent-

als, and to agree on water rates for its in-

habitants. Omaha Water Co. v. Omaha [C.

C. A.] 147 F. 1. Thirty years for a water
supply franchise is not, as matter of law, an
unreasonable time. City of Gadsden v.

Mitchell [Ala.] 40 So. 557.

95. A franchise granted by a city council
for an indefinite time, but revocable at the
pleasure of the council, is void under the
Constitution of Kentucky permitting a grant
for "a term of years" [Const. § 164] (Mer-
chants' Police & Dist. Tel. Co. v. Citizens'
Tel. Co. [Ky.] 93 S. W. 642), nor is the valid-
ity of a franchise affected by the fact that
the grantee is not required to begin opera-
tions thereunder till a future time, though
it is granted for the full term permitted by.
law from the date of the grant (Truesdale
V. Newport [Ky.] 90 S. W. 589).

96. Blair v. Chicago, 201 U. S. 400, 50 Law.
Bd. ; People v. Chicago Tel. Co., 220 111.

238, 77 N. E. 245.
97. Public Service Corp. v. De Grote [N. J.

Eq.] 62 A. 65.

98. A statute granting an extension of
corporate existence to holders of a franchise
granted by a municipality cannot by equiv-
ocal language extend the term of the fran-
chise as granted by the municipality. Blair
V, Chicago, 201 U. S. 400, 50 Law. Bd. .

The act of 111. Feb. 6, 1865, amending the act

of Feb. 14, 1859, held not to extend the fran-
chise of certain Chicago street railroads. Id.

99. City held to have extended a street

railway franchise. City of Cleveland v.

Cleveland Elec. R. Co., 201 U. S. 529, 50 Law.
Ed. .

1. Blair v. Chicago, 201 IT. S. 400, 50 Law.
Ed. .

?. Under the statutes of Ohio the City of

Cleveland has power to. contract for the ex-

tension of a street railway franchise before
the expiration of the old grant. City of

Cleveland v. Cleveland Elec. R. Co., 201 U. S.

529, 50 Law. Ed. .

3. By accepting and acting under an ordi-

nance limiting a franchise as to time, and
which repealed a former, the grantee of

a franchise unlimited as to time is estopped
to claim rights under the repealed ordinance.
Cumberland Tel. & T. Co. v. Evansville [C. C.

A.] 143 F. 238.

4. See 3 C. L. 1522.
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chise,' and does not prevent a sale to the grantor of the franchise.' A provi-

sion in the grant of a franchise by a city giving the city an option to purchase the

property and plant of the grantee before the expiration of the franchise is presumed

to have been adopted in the public interest/ and any doubt of its validity must be

resolved in favor of the city's right to exercise the option/ nor does the grantee of

the franchise have any concern vrith the use to be made of the plant when purchased -

by the city under the option.^" A public service corporation does not exceed its

powers by giving a city granting it a franchise an option to purchase its plant at

a given time in the future/^ and it may exercise the option, though express language

empowering it to engage in the business be wanting.^^ The fixing of the price by

appraisers is not unlawful/' nor is the right to exercise the option afBected by a

partial sale of the property of the grantee prior to the exercise of the option by the

city.^* One having an interest in a public service corporation is in equity entitled

to have his interest defined and his rights enforced on a fraudulent sale of its prop-

erty and franchise, though no stock has been issued to him.^" In contracting for

the construction or purchase of waterworks to supply itself and its inhabitants with

water, a city is not exercising its governmental or legislative, but is using its busi-

ness or proprietary, powers.^'

§ 6. Revocation and forfeiture."—^The stipulation in a franchise for for-

feiture for breach of its provisions is a condition subsequent,'* and a declaration of

forfeiture is necessary to its enforcement by a party,'° but equity will not declare

or enforce such a forfeiture if there is a legal remedy.^" An ordinance granting a

franchise when accepted by the grantee becomes a contract^' substantial compliance

6. City of IndlanapoHs v. Consumers' Gas
Trust Co. [C. C. A.] 144 F. 640. Injunction
against tlie impairment of a contract will

not be denied merely because the complain-
ant claims title throug-h a foreclosure sale

of all the franchises, rights, and property of

a public service corporation. Omaha Water
Co. V. Omaha [C. C. A.] 147 F. 1. Where a
company is authorized to mortgage its fran-

chises and rights, these may be sold and the
purchaser acquire title thereto at the fore-

closure sale. City of Vioksburg v. Vioksburg
Waterworks Co., 202 U. S. 453, 50 Law.
Ed. •

6. Where a concession Is made to an Indi-

vidual "qx to the company he may organize,"
but provides that the contract may not be
transferred without the previous authority
of the grantor, there is implied power to

make transfers of interests therein to per-
sons composing the company (McGue v. Rom-
mel, 148 Cal. 539, 83 P. 1000), and the sale of

such Interest without the consent of the
grantor constitutes a valid consideration for

notes given in payment of the purchase price

(Id.).

7, 8, 9. City Of Indianapolis v. Consumers'
Gas Trust Co. [C. C. A.] 144 F. 640.

10. The objection to the validity of the
provision that the city intended to sell the
plan"! to other parties, instead of operating
it, was therefore untenable. City of Indian-
apolis V. Consumers' Gas Trust Co. [C. C. A.]

144 F. 640.

11. A natural gas company having power
to operate its business only through grant of

a franchise from a city does not exceed its

powers by the acceptance of a provision giv-

ing the city the option to purchase the plant

prior to the expiration of the franchise. City

of Indianapolis v. Consumers' Gas Trust Co.
[C. C. A,] 144 F. 640.

12. Charter power to construct and estab-
lish gas works authorizes a city to purchase
the plant of a natural gas company, though
natural gas was not recognized as an avail-
able product of the state at the adoption of
the charter. City of Indianapolis v. Con-
sumers' Gas Trust Co. [C. C. A.] 144 F. 640

13. The provision in a franchise for the
supplying of natural gas that the city grant-
ing the franchise should have the option to
purchase the plant of the grantee "at a
price to be fixed by appraisers" is not invalid
as a delegation of municipal power. City of
Indianapolis v. Consumers' Gas Trust Co.
[C. C. A.] 144 F. 640.

14. Under an option to purchase the entire-

plant or plants of the grantee of a franchise,
a city is not disabled from exercising the op-
tion from the fact that the grantee has itself

sold a portion of its property prior to the
exercise of the option by the city. City of
Indianapolis v. Consumers' Gas Trust Co.
[C. C. A.] 144 F. 640.

15. Mulvihill v. Vioksburg R., Power &
Mfg. Co. [Miss.] 40 So. 647.

16. Omaha Water Co. v. Omaha [C. C. A.]

147 F. 1.

17. See 5 C. Li. 1322.

18. 19. Wheeling, etc., R. Co. v. Triadel-

phia, 68 W. Va. 487, 52 S. E. 499.

30. Street railroad held entitled to enjoin
forfeiture of its franchise by city for breach
of condition subsequent, but not to relief

against performance. Wheeling, etc., R. Co.

V. Triadelphia, 58 W. Va. 487, 52 S. E. 499.

21. Wheeling, etc., R. Co. v. Triadelphia,.
58 W. Va. 487, 52 S. E. 499.
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with which does not excuse the party in fault or support a prayer for equitable re-

lief against the enforcement of its obligations,^^ but long continued acquiescence

by a city in nonperformance of conditions warrants a court of equity in preventing

a sudden ouster amounting to a surprise for the mere pui"pose of forcing the holder

to the acceptance of a franchise more liberal towards the grantor.^' The rule that

equity will not relieve against a statutory forfeiture does not apply to the attempt

of a city to forfeit a franchise for breach of conditions imposed by an ordinance

granting the franchise.^* Eevocation of a franchise by a municipal corporation for

alleged breach of stipulations is the exercise of police power.^* Property rights

under a franchise cannot be taken away by a municipal ordinance passed without

notice to the holder of the franchise.^^ There may be loss of rights under a fran-

chise by nonuser or failure to observe conditions. ^^ • A proceeding in the nature of

quo warranto is the proper proceeding for forfeiture of a franchise/^ or questioning

the right to continue in the use and occupation of streets and to exercise a franchise

therein.^'

§ 7. Taxation^" is elsewhere treated.
^^

FRATERNAL MUTITAIj BENEFIT ASSOCIATIONS.

§ 1. Nature, Org-auiKation, and Powers
(1778). Legislative Control as to Insur-
ance (1778). Protection of Name, Ritual,

and Indiviauality (1779). Status of Local
Lodges and Relation to Supreme Body (1779).

§ 2. Foreign Associations (1780).

§ 3. Officers, Agents, Organizers, Pliysl-

cians, etc. (17S1).

I 4. Members and Discipline (1782). Ar-
bitration of Disputes (1783).

I 5. The Contract of Insurance (1783).

A. General Nature, Requisites, and
Formation (1783).

B. General Rules of Construction (n7S4).

C. Risk Assumed and Benefit Promised
(1785).

T>. Conditions, Warranties, and Repre-
sentations (1787).

E. Dues and Assessments (1789).

F. Modification and Alteration of Con-
tract or its Terras (1790).

G. Rescission, Forfeiture, Cancellation
and Avoidance (1792).

H. Waiver, Estoppel, and Reinstatement
(1794).

§ 0. The Beneficiary (1708).

§ 7. Maturity and Accrual of Benefits
(1S0.<!).

§ 8. Notice and Proofs of Death or Dis-
ahllity (1SS3).

§ 9. Payment of Benefits and Discharge ot

I.lability (1884).

§ 10. Procedure to Enforce Bight to Bene-
fits, etc. (1805). Rights of Action and De-
fenses in General (1805). Jurisdiction and
Venue (1805). Pleading (1806). Evidence
(1807). Relevancy and Admissibility (1809).
Sufficiency and Degree of Proof (1810). Trial
and Judgment (1811). Verdict and Judg-
ment (1812).

Scope of title.—This title deals only with the law peculiarly applicable to fra-

ternal mutual benefit societies and their contracts of insurance. Matters relat-

ing to insurance companies, or insurance contracts generally, or which are common

to all corporations or associations, are treated elsewhere.^^

22. stipulation for forfeiture of street

railroad franchise held enforceable by city

council. Wheeling, etc., R. Co. v. Triadelphia,

58 W. Va. 487, 52 S. E. 499.

23, 24, 25. Wheeling, etc., R. Co. v. Tria-

delphia, 58 W. Va. 487, 52 S. E. 499.

26. Where a franchise to supply and dis-

tribute electricity throughout a city has been

granted and partiaUy acted on by the gran-

tee, an ordinance forbidding a further ex-

tension of the system within the city Is a

deprivation of property rights. United Eleo.

Co" V. Bayonne [N. J. Law] 63 A. 996.

27. The grantee of a. franchise for the

raising of shellfish Is required to perform

in the ordinary way in which the cultivation

is usuaUy conducted the conditions of the

7 Curr. L.—112.

statute in order to exclude the public from
their common-law right of fishing and gath-
ering oysters on the bays or arms of the
seas which may be covered by his franchise.
Vroom V. Tilly, 1S4 N. T. 168, 77 N. E. 24.

28. People v. Chicago Tel. Co., 220 111. 238,

77 N. E. 245. A municipal corporation is a
person within a statute authorizing a pro-
ceeding in the nature of quo warranto in the
name of the state against any person who
usurps or unlawfully exercises any franchise.
City of Uniontown v. State [Ala.] 39 So. 814.

29. People v. Chicago Tel. Co., 220 111. 238,

77 N. B. 245.

30. See 5 C. L. 1523.

31. See Taxes. 6 C. L. 1602.

32. See titles Insurance, 6 C. L. 69; Corpo-
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§ 1. Nature, organization, and pgwersP—The statutes vary somewhat in

their definitions of a fraternal mutual benefit association, the elements of social

fraternity, mutual benefit, and representation in government being usual."* It is

not essential that every member engage to purchase benefits,**^ and the fact that the

members who do so engage are collectively designated by a special name does not

make them a separate organization,^" and therefore not a fraternal benefit associa-

tion because lacking some essential feature."' The validity of a fraternal benefit

organization cannot be attacked collaterally on the ground that it has ceased to be

such,"' but an attack on the legality of a by-law is not a collateral attack on the

right of the society to do business. "°

The character of a provision of a society's constitution is to be judged of, not

by what has been done, but what maj' in future be done under it.*" Practice and
usage may explain but cannot abrogate the organic laws of the association.*^ A
fraternal society cannot, by its by-laws, resolutions, or contracts, change the statu-

tory mode of exercise of its corporate powers.*^ It has been held in Nebraska

that a society organized in that state cannot issue negotiable paper.*" '^liere the

constitution requires a two-thirds vote of the membership to change it, a change

adopted by a mere majority is void,** and the records of the association must show
passage by the requisite vote.*^ Ratification within the state of its domicile of laws

passed by sessions of a society held outside of the state does not validate laws which
were not legally adopted at a session out of the state.*" A transaction looking to

the consolidation of fraternal societies is not unlawful or contrary to publie policy.*''

Legislative control as to insurance.^^—The general laws of insurance and in-

rations, 7 C. L. 862; Foreign Corporations, 7

C. Li. 1725; Associations and Societies, 7 C. L.
294.

A few oases arising on contracts of insur-
ance of the kind excluded are retained be-
cause of applicability of the rules laid down.

33. See 5 C. D. 1524.
34. A society- formed and carried on for

the sole benefit of its members and their
beneficiaries and not for profit, having a
lodge system with a ritualistic form of work
and a representative form of government, is

a fraternal beneficiary society as defined in
Missouri. Pact that some members of so-
ciety do not hold certificates of insurance
held not to interfere with its being charac-
terized as a fraternal beneficiary society.
Westerman v. Supreme Lodge K. P., 196 Mo.
670, 94 S. W. 470. Choosing of officers by
membership lield requisite to representative
form of government within Cobbey's Ann. St.

1903, § 6483. Lange v.' Royal Highlanders
[Neb.] 106 N. W. 224.

35. 36, 37. The mere fact that such mem-
bers of the Knights of Pythias as are en-
titled on application to receive certificates
from It are designated as the "Endowment
Rank" does not constitute them a separate
and distinct organization formed for the pur-
pose of issuing insurance. Westerman v. Suc
prerae Lodge K. P., 196 Mo. 670, 94 S. W."
470. The ritual and the fraternal character
of the main body brings the "Endowment
-Rank" within the fraternal insurance stat-

utes. Id.

38. State Council v. National Council [N.

J. Bq.] 64 A. 561. Where a society does not

as required maintain a ritualistic form of

work it nevertheless has a valid status un-

til regularly proceeded against. Monger v.

New Bra Ass'n [Mich.] 13 Det. Leg. N. 653,
108 N. W. 1111.

39. Lange v. Royal Highlanders [Neb.]
106 N. W. 224. Where the supreme body of
a society assumes to pass an edict forfeiting
benefits for suicide of a member, the edict is
a mere by-law. Id.

40. State Council v. National Council [N.
J. Bq.] 64 A. 561.

41. Practice of subordinate lodge of not
requiring members to pay monthly assess-
ments until required to do so by collecting
officer, and of receiving them after the time
fixed by laws of the order, held not to ef-
fect change in laws requiring payment with-
in a specified time on penalty of suspension,
since under charter such changes could only
be made by national council. Coughlin v.
Knights of Columbus [Conn.] 64 A. 223.

42. Lange v. Royal Higiilanders [Neb.]
106 N.-W. 224.

43. Negotiable paper, payable absolutely,
is beyond the power of a society organized
under Laws 1897, p. 266, c. 47, to issue (Scott
V. Bankers' Union of the World [Kan.] 85 P.

604), and the holder takes it with notice of
Its infirmities (Id.).

44. National Council v. State Council, 27
App. D. C. 1.

45. State Council v. National Council [N. J.

Eq.] 64 A. 561.
46. National Council v. State Council, 27

App. D. C. 1.

47. Notes given for services in attempting
to bring about a consolidation held valid and
enforceable as to an Individual executing
them along with a society which had no pow-
er to do so. Scott V. Bankers' Union of the
World [Kan.] 85 P. 604.

48. See 5 C. L. 1524.
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surance companies are in many particulars commonlj^ made inapplicable to fraternal

benefit insnrancej*^ but there is no presumption that the laws of another state ex-

empt them from insurance law^ which would otherwise be binding on them.^"

In Kansas, however, it is declared to be unlawful for any company, corporation, or

association to engage in the business of insurance therein without compliance with

the insurance laws.'"- As a part of the law regulating the insurance business, special

and expeditious procedure may be prescribed. ^^ The right to issue endowment
contracts is forbidden to fraternal societies in Alabama,^^ but this does not prohibit

the issuance of certificates promising payment of a stipulated sum on the attainment

of an age recognized as entailing disability.^* The auditor of public accounts of

Nebraska has not arbitrary power to refuse a license to a fraternal society,"® but he

may require the mortuary fund of a benefit society to be kept separate and apart

from its other funds as a condition precedent to granting it a license to continue

business."^

Protection of name, ritwil, and individuality!^''—A minority of members of a

society who adhere to the^original and ancient faith have a controlling position aa

against those who have repudiated itw principles."' A local council from which in

its jurisdiction the existence of a national council is derived may, after it has jus-

tifiably withdrawn, enjoin the use of its name by the national council or body."'

The mere position of curator or supervisor of numerous constituent associations,

possessing in the aggregate a large accumulation of property, gives a society stand-

ing in a court of equity to protect its rights.^" Where the name adopted by a so-

ciety asking for a certificate of organization so resembles a title in use by a society

of a similar nature as to have a tendency to mislead the public, the auditor of pub-

lic accounts of Nebraska is forbidden by statute to issue the certificate."^

Status of local lodges and relation to sup-erne lody."^—The relations between

49. An unincorporated fraternal associa-
tion is not an insurance company within the
Pennsylvania statutes relating to Insurance
companies. Algeo v. Fries, 27 Pa. Super. Ct.

167. Statutory rules relating to particular
rights or remedies on the contract of insur-
ance, see post, §§ 5-9.

50. A fraternal insurance company, having
the word "accident" in its name and confin-

ing its membership to members of a certain

order, is within Burns' Ann. St. Ind. 1901, §

4914t, applying to "mutual life and accident
companies." Bruning v. Brotherhood Ace.
Co., 191 Mass. 115, 77 N. B. 710.

51. Burial association held engaged in the
business of insurance within Gen.' St. 1901, §

3386. State v. Wichita Mut. Burial Ass'n
tKan.] 84 P. 757.

SZ. Short time to take appeal or error.

<3-en. St. 1901, § 3580. Sons & Daughters of

Justice V. Swift [Kan.] 84 P. 984.

C3. Certificates held void under Code 1896,

c. 28, art. 3, §§ 1116-1121. Boyd v. Southern
Mut. Aid Ass'n [Ala.] 41 So. 164.

54. A statutory Inhibition of the power of

fraternal societies to promise payment of a
stipulated amount during the life of a mem-
ber as an endowment does not apply to pro-

hibit the making of a stated old age conclu-

sive evidence of disability whereupon a stip-

ulated sum shall become payable. Guthrie v.

Supreme Tent Knights of the Maccabees of

the World [Cal. App.] 87 P. 405. Where gen-

eral power is given to pay disability benefits,

a, fraternal society is not estopped to contract

to pay on the attainment of a stated old
age recognized as entailing disability. Id.

55. Cobbey'^ Ann. St. 1903, §§ 6490, 6492,
6498, construed. State v. Searle [Neb.] 105
N. W. 284.

56. Matters shown in petition for writ of
mandamus to compel issue of license to so-
ciety to transact business in state held suffi-
cient to entitle the relator to an opportunity
to change its practice in relation to loaning
its mortuary fund. State v. Searle [Neb.] 105
N. W. 284. Where the irregularities charged
against a benefit society by the auditor of
public accounts of Nebraska, as shown by its

report, are such that they may be corrected
by his calling the attention of the society
thereto, a license to continue business should
not be refused until after opportunity has
been afforded to make correction. Id. Re-
fusal of license to fraternal society by au-
ditor of public accounts of Nebraska held
within the discretion lodged in that officer.

Id.

57. See 3 C. I* 1501.

58. State Council v. National Council [N.

J. Eq.] 64 A. 561.

69. State Council v. National Council [N.

J. Eq.] 64 A. 561. State council which with-
drew from national council held entitled to
exclusive use of its original name in the
state of its organization. Id.

60. State Council v. National Council [N.

J. Bq.] 64 A. 561.

61. Cobbey's Ann. St. 1903, § 6502. "West-
ern Maccabees" held an infringement on
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a state council and a supreme or national organization created by an aggregation

of state councils are purely contractual."' Whether the national or the state council

is sovereign depends partly on which derives its existence from the other/*

and the original sovereignty of a state council is not lost by the fact of its member-
t^hip in a national council unless such was the intention."' Where the sovereignty

of the local councils is preserved, the objects of the order are not alterable without

their consent,"' and they may withdraw if it be attempted,"' but ordinarily the fact

that .local bodies have seceded from the state organization which had chartered them
will deprive them of the right to enjoy property given for local use where their char-

ters have been reissued to other bodies since the secession."' The revocation of the

charter of a state lodge by a national judicature of the society, which was never

legally created, is a nullity."' A member negligently injured in initiation has no
cause of action therefor against the supreme body where he has agreed that the

subordinate lodge olScers shall be his agents and that the supreme lodge shall not

be liable for their negligent acts.''"

Tlie question of agency of the local lodge as affecting waiver or estoppel of the

society in relation to insurance and benefits is treated elsewhere in the topic.''^

§ 2. Foreign associations.''^—The laws and decisions of the sta+e of the domi-

cile of a foreign society are important in determining questions affecting its con-

tracts.''^ Where the policy of the domicile is clearly at variance with that of the

forum, the foreign association is not entitled to the privileges peculiar to fraternal

orders.'* Nevertheless a society deprived of those peculiar exemptions does not

necessarily lose its classification as a -fraternal society for all purposes.'^ A society

doing business in a state other than that of its domicile under a license from such

state is bound by all reasonable statiites relating to service for the purpose of giv-

ing jurisdiction to local courts,'" and a requirement that all process against a foreign

society doing business in a state under a license from it shall be served on the officer

of the insurance department of the state so long as any liability remains outstanding

against it is not unreasonable." The mode of service is discussed elsewhere."

plaintiff's name. Knig-hts of Maccabees of

the World v. Searle [Neb.] 106 N. W. 448.

ea. See 5 C. L. 1524.

63, 64, 65. State Council v. National Coun-
cil [N. J. Eq.] 64 A. 561.

66. Objects of order held not subject to

change without a vote of the original con-
stituent members. State Council v. Nation-
al Council [N. J. Eq.] 64 A. 561.

67. State council held justified In with-
drawal of affiliation from national council by
its attempt to substitute the creation of

"an insurance branch and a sick and funeral
fund" for the establishment of "a sick and
funeral fund" as one of the objects of the
order. State Council v. National Council [N.

J. Bq.] 64 A. 561. Where a state council
was one of several such councils to establish

a national council, the subsequent withdraw-
al of the state council from affiliation with
the national council did not worlc a dissolu-

tion of the state council. Id.

68. New England Lodge No. 4 v. Weaver,
8 Ohio C. C. (N. S.) 529.

69. Hence injunction does not lie to com-
pel observance by the state lodge of the de-

cisions of the national tribunal. National
Council V. State Council, 27 App. D. C. 1.

70. Kamlnski v. Knights of Modern Mac-
cabees [Mich.] 13 Det. Leg. N. 665, 109 N. W.
33.

71. See post, § 5 H.
72. See 6 C. L,. 1524.
73. In determining the right to the pro-

ceeds of a certificate issued by a foreign so-
ciety and involving the construction of the
statutes of another state, a construction of
the statute by the courts of the state in
question is entitled to great consideration.
Larkin v. Knights of Columbus, 188 Mass. 22,

73 N. E. 850.

74. Society of a state whose laws permit
legatees and legal representatives to be made
beneficiaries held not entitled to exemption
from Rev. St. 1899, § 7896. Dennis v. Mod-
ern Brotherhood of America [Mo. App.] 95

S. W. 967. And this is true though in the
particular case the beneficiaries are within
the eligible class as defined by the Missouri
statutes. Id.

75. As in determining the rights of bene-
ficiaries. Dennis v. Modern Brotherhood of
America [Mo. App.] 95 S. W. 967.

76. Bruning v. Brotherhood Ace. Co., 191

Mass. 115, 77 N. E. 710.

77. Service on auditor of state under
Burns' Ann. St. Ind. 1901, § 4914t, on foreign

society which had not renewed its license,

held binding on the society. Bruning v.

Brotherhood Ace. Co., 191 Mass. 115, 77 N. B.
710.
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Funds collected by an officer of a local lodge of a foreign fraternal society are not

subject to gamishment in the collector's hands for a debt of the society, since they

are either the property' of members or held in trust,"* but when such funds are at-

tached and the society is brought into court by summons, it may make motions and
pursue such course as may be proper to protect the fund as a trust of which it is

trustee.*"

Where a foreign society permits the insurance of persons not members, it is a

criminal offense in Kentucky for aji unlicensed person to act as agent therefor.*^

§ 3. Officers, agents, organizers, physicians, etc.^^—In its relations with its

officers and agents and in acting through them, the ordinary rules of agency"^ and

corporations** apply. The question of agency of officers of a society as affecting

their power to waive provisions or estop the society in relation to insurance and

benefits is treated elsewhere in this topic.*^ *In fixing compensation of officers a

mere agreement with the members cannot overcome the charter provisions as to how
it shall be done.*" The employment of paid agents by societies is forbidden in

Iowa,*' but this prohibition does not extend to others than the society itself.^* The
directors may adopt such by-laws only as the organic law or charter permits,*" and

then only in the manner, if any, that is pointed out."" . A committee on revision of

the laws of a society has no authority to originate and propose the abolition of both

the constitution and laws without the notice required for amendments generally."^

One cannot attack the validity of a delegate meeting of a society when he partici-

pates in the meeting and becomes a candidate for one of the offices to be filled."^

Profits procured by a society's officers selling their offices and control of the society

accrue to them as trustees,"' and creditors of the society may apply the fund to the

payment of their claims."*

78. See post § 10, also see Process, 6 C. L.

1073; Foreign Corporations, 7 C. L. 1725.

79. "Whether the ' funds so collected be
treated as the property of the society imme-
diately on receipt by the collector or as the
property of the members of the local lodge
until transmitted is immaterial on the ques-
tion of the right to attach them for the debt
of the society. Brenizei; v. Supreme Council,

Royal Arcanum [N. C] 53 S. B. 835.

80. Society held entitled to move vacation
of attachment. Brenizer v. Supreme Council
of Royal Arcanum [N. C] 53 S. B. 835.

81. 'Society represented by unlicensed

agent held an assessment or co-operative

company within Ky. St. 1903, § 664. Skelton

V. Com., 28 Ky. L. R. 1351, 92 S. W. 298. On
a prosecution of an unlicensed person for act-

ing as agent for a foreign society, a variance
between the averment of the indictment of

the name of a person solicited as "Mrs. K.

H." and proof that it was "Mrs. A. E. H." was
immaterial. Id. On a prosecution for acting

as agent of a foreign society without hav-

ing procured a license, evidence tending to

show that lodge membership was not essen-

tial to the right to insure in the society was
admissible. Id.

82. See 3 C. L. 1502.

83. See Agency, 7 C. L. 61.

84. See Corporations, 7 C. L. 862; also In-

surance, 6 C. L. 69.

85. See post, § 5 H.
86. A fraternal society whose governing

power In relation to fees and 'salaries to be

allowed the officers is vested in an executive,

committee is not bound by acts of members

of the society In contracting as to fees and
salaries. Burdick v. Sons & Daughters of
Protection [Neb.] 106 N. W. 466. A proposi-
tion made to the delegates of a convention
by one who is a candidate, relating to his
fees, if elected, cannot be regarded as a con-
tract In the event of his election, in the ab-
sence of any agreement with the executive
committee in whom the constitution vested
the power of fixing fees and salaries. Id.

87. Under Code, tit. 9, c. 9, society held
not liable on contract to pay commissions for
procuring insurance. First Nat. Bank v.

Church Federation, 129 Iowa, 268, 105 N. W.
578. The plea of estoppel held unavailing to

establish the liability of a society for com-
missions on a contract to procure applications

in violation of a statute forbidding employ-
ment of paid agents. Id.

88. Promoter of society held liable on
contract to pay cSmmisslons for procuring
applications, notwithstanding Code, tit. 9, c.

9, forbidding the employment of paid agents

by societies. First Nat. Bank v. Church
Federation, 129 Iowa 268, 105 N. W. 578.

89. 90. Board of directors held to be act-

ing without authority in adoption of by-
law. Van Atten v. Modern Brotherhood of

America [Iowa] 108 N. W. 313.

01. National Council v. State Council, 27

App. D. C. 1.

93. Medical examiner held estopped to at-

tack validity of election of his suocpssor.

Burdick v. Sons & Daughters of Protection

[Neb.] 106 N. W. 466.

93. Heineman v. Marshall, 117 Mo. Acp.
546, 92 S. W. 1131.
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It is a criminal offense in Mississippi for an unlicensed person to act as agent

for a fraternal society.'^

§ 4. Members and discipline."''—Membership may exist by reason of a rein-

corporation of a society in which one was a member,'^ and every person interested in

the assets of the corporation as a member on the date the old charter expired be-

comes a member of the corporation created by the renewal of the charter.'* Mem-
bership as a qualification for eligibility for insurance is reserved for a later sec-

tion."^ Expulsion is possible only while the •society's existence continues.^ A
member cannot lawfully be expelled for testifying truthfully as a witness^ nor for

giving his testimony as an expert/ nor has an expulsion based on finding member
guilty of having truthfully stated his age at time of initiation to be in excess of

societys age limit, any validity.* When a proceeding to expel a member is had

pursuant to the rules and laws of the society, in good faith and according to the

laws of the land, the expelled member has no redress in the courts,^ but the legality

of an expulsion is open to inquiry in the courts.' Where an expulsion is wrongful,

its publication by those guilty of the wrong is equally so.' To make a wrongful

expulsion actionable it is not necessary that malice in the sense of hatred or ill will

on the part of defendants toward the member be shown.' In an action for dam-
ages for an unlawful expulsion, evidence of the value of the benefits of which he

was deprived is admissible," as is also evidence tending to show wrongful and im-

»4. Where the officers of a society in

breach of their trust seU out the business
and convert the proceeds to their own
use, a subsequent judgment creditor of the
society cannot, on proof of the insolvency of
the society, enforce the judgment against
the officers without showing that the trans-
fer was executed with a view to incurring
subsequent debts and evading payment.
Heineman v. Marshall, 117 Mo. App. 546, 92

S. W. 1131.

95. Laws 1902, c. 59, held to Include fra-
ternal societies. Piltes v. State [Miss.] 39

So. 783. Issuance of a permit by the insur-
ance commissioner held a condition preced-
ent to the exercise on the part of an agent
of any of the powers of such agency. Id.

The sole proof of authority to engage in the
business of insurance in Mississippi is the
permit and license issued by the insurance
commissioner. Id. The uncontradicted tes-
timoijy of the insurance commissioner and
certified copy of the records of his ' office

showing want of authority of defendant to

act as agent and want of permission of the
association represented held competent and
conclusive as to the agent's guilt, under
Laws 1902, c. 59, requiring license by any
person assuming to act as insurance agent.
Id. An affidavit charging one with unlaw-
fully assuming to act as insurance agent
under the Mississippi statute must show
the character of insurance which the de-
fendant is charged with writing or soliciting
and set out in definite terms the nature and
details of the act charged. Affidavit held
insufficient under Laws 1902, c. 69. Id.

98. See 5 C. L. 1525.
9". Where a society reincorporates aft-

er the expiration of its charter, all members
at the time of the expiration of the char-
ter are entitled to the privileges and bene-
fits which they would have had If the char-
ter had not expired. United Brothers v. Wil-
liams [Ga.] 54 S. B. 907.

98. Member expelled- during interim be-
tween expiration of old and procuring' of
new charter held to have lost no rights
thereby. United Brothers v. Williams [Ga.)
54 S. E. 907.

99. See post, § 5 A.
1. Not after expiration. United Brothers

V. Williams [Ga.] 54 S. B. 907.
2. Thompson v. Grand International

Brotherhood of Locomotive Engineers [Tex.
Civ. App.] 14 Tex. Ct. Rep. 467, 91 S. W.
834; United Brothers v. Williams [Ga.] 54 S.
E. 907.

3. Thompson v. Grand International
Brotherhood of Locomotive Engineers [Tex.
Civ. App.) 14 Tex. Ct. Rep. 467, 91 S. W. 834.

4. Plattdeutsche Grot Gilde von de Veree-
nigten Staaten von Nord Amerika v. Ross,
117 in. App. 247.

5. Expulsion for making threats to use
funds of lodge, regardless of right so to do,
and slandering members and officers held
conclusive on the courts in a mandamus pro-
ceeding to compel reinstatement. Kelly v.

Grand Circle Women of Woodcraft, 40 Wash.
691, 82 P. 1007.

6. Substantial justice more than form
is to be considered in testing the validity
of proceedings by which a member is ex-
pelled under the rules of the society.

Charges held sufficiently specific. Kelly, v.

Grand Circle Women of Woodcraft, 40 Wash.
691, 82 P. 1007. •

7. Whatever motive actuated defendants
in the expulsion must be held to have actu-
ated them in making a publication thereof
which was a part of the sentence of expul-
sion. Thonipson v. Gran.d International
Brotherhood of Locomotive Engineers [Tex.
Civ. App.] 14 Tex. Ct. Rep. 467, 91 S. W. 834.

8. Malice held sufficiently shown by proof
that defendants acted knowingly and will-
fully in violation of member's rights and
to his injury. Thompson v. Grand Interna-
tional Brotherhood of Locomotive Engineers
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proper motives in expelling plaintiff." Expulsions and suspensions as affecting

right to disability and death benefits are treated elsewhere.^^

Arlitration of disputes}^—By uniting with a society the member impliedly

binds himself to abide the decision of such tribunals as the constitution of the so-

ciety provides for the determination of disputes arising within the organization,

when the society conforms itself to the powers vested in it and in good faith pur-

sues the matters prescribed by its laws j^" but a member is not required to exhaust

the remedies within the order to correct the wrongful action of a local lodge in

expelling him before bringing suit against the supreme body for damages.^^

§ 5. The contract of insurance. A. General nature, requisites, and forma-
tion.^^—As in other cases, in order to constitute a binding contract of insurance,

there must be an offer and an unconditional acceptance thereof.^' By accepting

an application, issuing a death benefit certificate to, and recognizing, one as a mem-
ber by receiving dues and assessments, a fraternal order becomes bound on the face

of the contract at death of the member, to, pay the amount of the benefit to the

beneficiary.^^ Conditions precedent to membership in the association must be

complied with before the contract becomes effective.^' So too, one does not be-

[Tex. Civ. App.] 14 Tex. Ct. Rep. 467, 91 S.

W. 834.
9. Evidence of value of insurance policy

admitted (Thompson v. Grand International
Brotherhood of Locomotive Engineers [Tex.
Civ. App.] 14 Tex. Ct. Rep. 467, 91 S. W. 834),
also of a traveling card "whereby he was
enabled to travel on railroads free (Id.), also
of sick benefits to which he might become
entitled, was admissible (Id.), but not of
the amount of his earnings per month while
employed in the line of work requisite to

obtain membership when he was not so en-
gaged at the time of expulsion (Id.).

10. Evidence admissible that another in-

volved in the same way that plaintiff was
was not expelled and that threats of expulsion
were made to coerce action. Thompson v.

Grand International Brotherhood of Loco-
motive Engineers [Tex. Civ. App.] 14 Tex.
Ct. Rep. 467, 91 S. W. 834.

11. See post S§ 5, B, G, H.
12. See 5 C. L. 1525. Submission to ar-.

bitration prior to action for benefits, see

post § 10, Agreements to Arbitrate or Sub-
mit to Official Decision.

13. Good faith of society In expelling a
member for signing his name to a letter

held a question for the jury. Thompson v.

Grand International Brotherhood of Loco-
motive Engineers [Tex. Civ. App.] 14 Tex.

Ct. Rep. 467, 91 S. W. 834. See, also, Asso-
ciations, etc., 7 C. L. 294.

14. - Thompson v. Grand International

Brotherhood of Locomotive Engineers [Tex.

Civ. App.] 14 Tex. Ct. Rep. 467, 91 S. W. 834.

15. See 6 C. L. 1528, 1529, §§ 5 D, E. See

generally on the contract of Insurance,

Kerr on Insurance. By-laws in general, see

Boisot on By-laws.
16. Where an applicant agrees to comply

with the requirements of the constitution

and by-laws, and that tbey, with the appli-

cation, shall be the basis of membership,
exceptions contained in the constitution and
by-laws not found in the application are not

new conditions imposed requiring an ac-

ceptance by applicant before contract is

completed. Tuttle v. Iowa State Traveling

.Men's Ass'n [Iowa] 104 N. W. 1131. Provi-
sion excepting suicide from the risk (Id.),
and assessment plan disclosed in constitu-
tion and by-laws, but not in application,
held not a new condition imposed (Id.).
When an application is received by mail,
a certificate of membership based thereon
is issued to the applicant when duly execut-
ed by the insurer's ofilcers. Inclosed in an
envelope duly addressed and. stamped and
deposited in the 'mail. Id. A request to
communicate an acceptance of an applica-
tion by mail may be inferred where the
circumstances are such that it must have
been contemplated that the post would be
made use of in returning an answer. Id.

Applicant held to have contemplated use
of mail by corporation of another state in

sending certificate of membership In re-
sponse to his application handed to a solici-

tor at the domicile of the applicant. Id.
^ 17. Kidder v. Supreme Commandery Unit-
ed Order of Golden Cross [Mass.] .78 N. E.
4C9.

18. Initiation held a condition precedent
to membership. Loyal Mystic Legion v.

Richardson [Neb.] 107 N. W. 795. The mer«
signing of an application containing the
usual vow taken by members on Initiation
does not, In the face of by-laws requiring
payment of an advance assessment and ini-

tiation as prerequisites to membership,
constitute one a member. Id. Applies to
charter members who fail to appear and be
formally obligated. Id. Initiation being
under the constitution a condition precedent
to membership, and membership being con-
dition precedent to right to recover on cer-
tificate, held that plaintiff was not entitled
to recover for injury received prior to Initia-

tion in absence of waiver. Driscoll v. Mod-
ern Brotherhood [Neb.] 109 N. W. 158. A
by-law providing that no person shall be
considered a member until the board of di-

rectors have accepted his application and a
certificate of membership has been Issued,
precludes the agency of another in the ac-
ceptance of an application. Rev. St. Mo.
1889, i 5915, held not to render one taking
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come liable for assessments until after the performance of such conditions,^' nor

can payments be applied to assessments levied before that time.^" The good health

of the member is generally made a condition precedent to the right to transfer

from one class of risks to another.^^ The institution of mandamus proceedings to

compel recognition of the right to transfer is not necessary to its preservation,^^

but such right may be lost by acquiescence in a refusal to recognize it.^*

As a general rule the constitution, by-laws, application, and certificate, all

construed together, constitute the contract.^* Members are bound to know the by-

laws^° and are deemed to assent thereto by joining the association.^" As a general

rule the laws, rules, and regulations may be made part of the certificate by refer-

ence.'"' By statute in some states they are not a part of the contract unless a copy

thereof is attached to the policy.^* A certificate reciting that the member is en-

titled to designate the beneficiary to whom a specified amount of the beneficiary

fund of the order issuing it shall at his death be paid is a written promise to pay

money. ^° A certificate issued in lieu of the original containing the name of a dif-

ferent beneficiary is not a "duplicate" within a provision authorizing the issuance

of duplicates.^"

(§5) B. General rules of construction.^^—The contract is subject to the

charter powers of the association.^^ The rights of members rest in contract and

an application In Missouri an agent in ac-
cepting tlie application. Tuttle v. Iowa
State Traveling Men's Ass'n [Iowa] 104 N.

W. 1131.
19. Where constitution and by-laws pro-

vided that certificate should not take effect
until member was initiated into local lodge
and certificate was delivered to her, held that
membership and liability for assessments
commenced on performance of such acts,

though certificate bore previous date. Ar-
rison v. Supreme Council Mystic Toilers,
129 Iowa, 303, 105 N. W. 580. Hence a health
certificate Is wrongfully demanded when as-
sessments levied prior to membership and
paid have not been applied in determining
the member's good standing. Id.

ao. When constitution requires acceptance
of an applicant as a member, the passing of
a satisfactory medical examination, the ex-
ecution of a certificate by the grand and
local officers, and its delivery to and ac-
ceptance by the applicant in writing there-
on as a condition precedent to beneficial
membership, an assessment paid at the time
of making application is not available to
the association until compliance with all

the conditions. Hence a forfeiture for non-
payment of assessments could not be en-
forced where it could be saved by applying
such assessment. Triple Tie Ben. Ass'n v.

Wood FKan.] 84 P. 565.
21. ilight to transfer held to depend upon

tacts existing and not upon motive or opin-
ion of medical examiner. Supreme Lodg-e
K. P. V. Andrews [Ind. App.] 77 N. E. 361.
Firiding that rejection was unauthorized and
arbitrary held conclusive. Id.

23. Supreme Lodge K. P. y. Andrews [Ind.
App.] 77 N. B. 361.

;M. Acquiescence held question of fact.
Supreme Dodge K. P. v. Andrews [Ind. App.]
77 N. B. 361.

24. Mutual Protective League v. McKee,
122 111. App. 376. When not in confiict with
statutes authorizing society's existence.

Soehner v. Grand Lodge of Order of Sons of
Herman [Neb.] 104 N. W. 871. Must be constru-
ed together. Bntry on prohibited occupation
held not to render contract absolutely void.
Abell v. Modern Woodmen of America, 96
Minn. 494, 105 N. W. 65, 906. Constitution is

part of contract. Flowers v. Sovereign Camp
Woodmen of the World [Tex. Civ. App.] 14
Tex. Ct. Rep. 311, 90 S. W. 526; Triple Tie
Benefit Ass'n v. Wood [Kan.] 84 P. 565.

25. Beeman v. Supreme Lodge, 29 Pa.
Super. Ct. 387.

26. Members of a voluntary organization
are bound by the constitution and laws
thereof in the absence of fraud or deception.
Myers v. Alta Friendly Soc, 29 Pa. Super.
Ct. 492. By-laws printed on back of certifi-
cate. Id.

27. Thomas v. Covert* 126 Wis. 593, 105
N. W. 922. When the constitution and laws
are printed on the back- of the policy and
referred to on the face of the policy as made
a part thereof, they must be construed ac-
cordingly. Peatson v. Knight Templars' &
Masons' Indemnity Co., 114 Mo. App. 283, 89
S. W. 588.

28. The manual of an accident society
interpreting the policy and determining the
amount due thereon is within Act Miv 1 1.

1881 (P. L. 20), rendering Inadmissible rules
bearing on the contract of which m copy
is attached to the poli''y. Mowry v. Nation-
al Protective Soc, 27 Pa. Super. Ct. 390.

29. There is no difference between an
agreement to pay a specified sum to a person
named in a certificate and one to pay a per-
son designated bv the member. Grand Lodge
A. O. U. W. V. Barwe [Ind. App.] 75 N. E.
971.

3t). Grand Lodge. A. O U. W. v. O'Malley,
114 Mo. App. 191, 89 S. W. 68.

31. See 5 C. L. 1528.
32. Power to pay birth, sick, and disabil-

ity benefits excludes power to promise a re-
fund of all dues above benefits paid. BovJ
v. Soutliorn Mut. Aid Ass'n [Ala.] 41 So. 164.
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must be measured thereby.^' The contract will be liberally construed in favor of

the insured.'* A construction which will uphold the contract will be preferred to

one rendering it void.'^ Tlie society's course of conduct may be considered on the

construction of ambiguous provisions.'" A by-law will not be given a strained con-

struction to meet a situation covered directly by other provisions.'' Forfeitures

are not favored" and will not be declared except on clear and satisfactory evidence."

A construction preventing a forfeiture will be adopted if possible.*"

The contract is ordinarily to be construed according to the laws of the state

where it is completed.*^ Stipulations as to what laws shall govern are valid unless

in conflict with the laws of the s fate. where the contract is made.*^

(§5) C. Bish assumed and benefit promised is determined by the terms of

the contract.*^" The association is frequently exempted from liability in case the

member engages in a more hazardous occupation, thereby exposing himself to risks

to which members are not usually liable/' or in case his death results from any

33. Assessment paid when appUcatlon was
made held available to the society only at

the completion of the contract as determined
by a construction of the cona-titution.

Triple Tie Benefit Ass'n v. Wood [Kan.] 84

P. 565. Where a member agrees to be bound
by after-adopted laws, the terms of his con-
tract are to be determined by the constitu-
tion and laws of the order existing when he
became a member and as amended from time
to time. Coughlin v. Knights of Columbus
[Conn.] 6i A. 223.

S4. Provision as to appeals within order.
Carey v. Switchmen's Union of North Amer-
ica [Minn.] 107 N. W. 129. By-laws and
constitution. Soehne.r v. Grand Lodge of

Order of Sons of Herman [Neb.] 104 N. W.
871. Certificate is a contract of insurance.
Id. All ambiguity resolved in favor of in-

demnity. Mutual protective League v. Mc-
Kee. 122 111. App. 376. Contract is one of in-

surance to be given fair and liberal con-
struction most favorable to insured. Beber
V. Brotherhood of Railroad Trainmen [Neb.]
106 N. W. 168. Questions and answers in

application will be construed strictly against
the society and liberally with reference to

the insured. Lyon v. United Moderns, 148

Cal. 470, 83 P. 804. Questions in application
made a part of the contract. Modern Wood-
men of America v. Wilson [Neb.] 107 N.

W. 568. A subsequent by-law providing for

a forfeiture will be construed most strongly
against the association. Lange v. Royal
Highlanders [Neb.] 106 N. W. 224.

35. In re Harton's Estate, 213 Pa. 499, 62

A, 1058. Civ. Code §§ 1643, 3541, applied in

construing contract providing for permanent
and old age benefits. Guthrie v. Supreme
Tent, Knights of the Maccabees of the World
[Cal. App.] 87 P. 405. By-laws will be con-
strued so as to give them validity when
that construction can be given them. BYa-
ternal Aid Ass'n v. Hitchcock, 121 111. App.
402.

38. Rewitzer v. Switchmen's Union of

North America, 98 N. T. S. 974.

37. By-law making provision for distri-

bution of proceeds of policy on death of

beneficiary, in absence of another designa-
tion, held applicable only when member's
wife was sole beneficiary. Polhlll v. Bat-
tle. 124 Ga. Ill, 62 S. ' E. 87.

38. Taylor v. Modern Woodmen of Amer-

ica, 72 Kan. 443, 83 P. 1099. The courts not
favoring forfeitures are usually Inclined to
take hold of any circumstances that indi-
cate an election to waive the forfeiture.
Soehner v. Grand Lodge of' Order of Sons
of Herman [Neb.] 104 N. W. 871.

30. Sleight v. Supreme Council [Iowa] 107
N. W. 183.

40. Where any construction can reason-
ably be put on a question and answer that
will avoid a forfeiture on the ground of
falsity of the answer, it will be given and
the validity of the contract sustained. Lyon
V. United Moderns, 148 Cal. 470, 83 P. 804.
In construing the conditions of membership
when a forfeiture is claimed, the courts will
preserve, if possible, the equitable rights of
the holder of the certificate of membership.
Taylor v. Modern Woodmen of America, 72
Kan. 443, 83 P. 1099.

41. Tuttle V. Iowa State Traveling Men's
Ass'n [Iowa] 104 N. W. 1131. The fact that
in insurer is doing business in a particu-
lar state is immaterial on the question
whether a particular contract with it was
made in such state. Id. Contract of acci-
dent insurance held not a Missouri contract
so as to be subject to Rev. St. Mo. 1889,
5 5855, iJretermitting suicide as a defense
unless contemplated at the time of the ap-
plication. Id. Laws of state where certifl-
''ate was issued by local lodge, and where
member resided, held to govern in deter-
mining who were .included in term "heirs"
used to designate beneficiaries. Tliomas v.

Covert, 126 Wis. 593, 105 N. W. 922.

42. Rights of beneficiaries under policy
issued to resident of New Tork held deter-
minable under laws of Ohio. Burns v. Burns,
109 App. Div. 98, 95 N. T. S. 797.

4an. Where the contract provides for
death, disability, and accident insurance,
but also provides that one having a de-
fective eye shall not be entitled to accident
insurance, the society's nonliability for ac-
cidental injury is sufficiently shown by run-
ning diagonal red ink lines through the ac-
cident feature in the policy of an applicant
who had but one eye. Keokler v. Modern
Brotherhood [Neb.] 109 N. W. 157.

43. Brotherhood of Painters, Decorators
6 Paperhangers v. Moore, 36 Ind. App. 580,

76 N. B. 262.
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cause directly traceable to a prohibited emploj^ment.^* Engaging in an employ-

ment or occupation prohibited by the contract has reference to a vocation or call-

ing to which the insured devotes himself with some degree of permanency for hire

or profit.*' Stipulations that the amount to which the insured shall be entitled

shall be reduced in case he is injured, while engaged in an occupation classed as

more hazardous than that mentioned in the policy, refer only to the classification

in force when the policy is issued.** An exemption from liability in case death

results in consequence of a violation or attempted violation of law is reasonable and
valid. *^ It is competent for the insured to waive all claim under the certificate in

case his death results from a particular disease, and to make such waiver binding

on the beneficiary by apt words in the application.**

The same rule of construction applies in determining whether death occurred

from an excepted cause as would in case death from that cause had been the risk

insured against, and not the strict doctrine in abhorrence of forfeitures.*' Loss of

a member by means of a physical severance will be construed to mean the destruc-

tion of its usefulness for the purpose to which, in its normal condition, it was sus-

ceptible of application.^" One is "sick and unable to work" so long as he is not

restored to his full health and is substantially unable to do such Xvork or make such

a living as he did before his injury. "'^ Death from puerperal septicEemia is within

an exception of death from existing pregnancy.'^^

Contracts of accident insurance issued by fraternal orders usually except in-

juries caused by voluntary exposure to unnecessary danger^' or disease,^* and fre-

quently provide that the association shall only be liable in case of "total disability,"^^

which shall "immediately" prevent and disable him from carrying on his business.^*

Suicide from an insane impulse of a disordered and unsound mind is a death ef--

44. Where entry on an occupation pro-
hibited by the by-laws is declared by the
certificate to render the same null and void
as to any claim directly traceable to such
prohibited employment, engaging- in a pro-
hibited occupation does not render the cer-
tificate void except as to hazards of the oc-
cupation. Modern Woodmen of America v.

Talbot [Neb.] 107 N. W. 790. Agreement en-
tered into by member on entering prohibited
employment whereby he waived all liability

in event of death resulting therefroni held to

preclude recovery where it did so result.

Fraternal Aid Ass'n v. Hitchcock, 121 111.

App. 402.

45. Occasional acting as bartender held
not an employment in that as a prohibited
occupation. Stevens v. Modern Woodmen of
America, 127 Wis. 606, 107 N. W. 8.

46. Where a member was insured as a
stage driver which was in the same class as
passenger brakemen at the time of taking
the insurance, a change in the classification

after the member became a passenger brake-
man reducing the insurance recoverable was
not binding on him in the absence of reserv-
ed power to change the contract. Morse v.

Fraternal Ace. Ass'n, 190 Mass. 417, 77 N. B.
491.

47. Request for instruction held properly
refused because covered by instructions giv-
en. Sovereign Camp of Woodmen of the
World V. Welch, 16 Okl. 188, 83 P. 547.

48. Waiver of liability for death from
smallpox held binding. Bankers' Union v.

Mixon [Neb.] 103 N. W. 1049.

49. Knights & Ladies of Columbia v.
Shoaf [Ind.] 77 N. B. 738.

50. Beber v. Brotherhood of Railroad
Trainmen [Neb.] 106 N. W. 168. Held ques-
tion for jury whether total loss of three
fingers and injury to remaining finger and
thumb, and cutting away of part of the palm
of the hand, constituted "by means of a
physical separation" the loss of a hand at
or above the wrist joint. Id.

51. Plattdeutsche Grot Gilde von de Ver-
eenigten Staaten von Nord Amerika v. Ross
117 111. App. 247.

52. Knights & Ladies of Columbia v. Sho-
af [Ind.] 77 N. E. 738.

53. Question of such exposure held for
jury.' Noyes v. Commercial Travelers' East-
ern Ace. Ass'n, 190 Mass. 171, 76 N. E. 65D.

54. Whether injury was caused by disease
held for the jury. Noyes v. Commercial
Travelers' Eastern Ace. Ass'n, 190 Mass. 171,
76 N. B. 665. Such a disorder aS the sudden
giving away of plaintiff's foot without ap-
parent cause held not a disease as a matter
of law. Id.

55. Meaning of 'words considered. Order
of United Com. Travelers v. Barnes 72 Kan
392, 80 P. 1020, 82 P. 1099.

50. Disability is Immediate when it fol-
lows directly from an accidental hurt with-
in such time as the processes of nature con-
sume in bringing the person affected to a
state of total incapacity to prosecute every
kind of business pertaining to his occupa-
tion. Order of United Commercial Travel-
ers v. Barnes, 72 Kan. 392, 80 P. 1020;
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feeted through and by external, violent, and accidental means," but suicide while

sane is not.-*

Where a certificate is payable to a beneficiary other than the member's estate

or legal representativesj and suicide is not an excepted risk, suicide of the member
while sane does not defeat the right of the beneficiary to recover on the certificate.^*

It has, however, .been held that a contract silent at its inception on the subject of

suicide is not changed by a subsequent amendment specifically exempting the in-

surer from liability in case of suicide of the insured while sane.°" Suicide while

insane or mentally irresponsible does not forfeit insurance merely excepting suicide

or self-destruction from the risk."^ Provisions exempting the association from lia-

bility in case the member commits suicide while saiie or insane are generally held

to be valid.^^ By statute in Missouri suicide is no defense to an action on a life in-

surance policy unless contemplated when the insurance was applied for, and any

stipulation to the contrary is void.°^ Fraternal benefit associations are exempted

from the operation of the act, but in order to be entitled to the exemption they must
come within the description given by the statutes providing for the organization of

Buch associations.'"'

The amount to be paid depends upon the terms of the contract."'

(§5) D. ConditionSj warranties^ and representations.^"—Where questions

in the application are so framed or placed that the assured may have honestly mis-

taken their true import and given answers which were in fact untrue, but true as

he may reasonably have understood the questions, it is for the jury to gay whether

he acted honestly and in good faith, and without intention to misrepresent or con-

ceal any material fact.*" The amount of space left in an application for answer

to a question therein propounded is of weight in determining the character of an-

swer required."' As a general rule a false warranty avoids the policy whether ma-

82 p. 1099. Where the Injury was claimed
to have resulted from swallowing a pin,

held error to refuse to, require jury to an-
swer on what date the pin was swallowed
(Id.) and, when plaintiff first learned that
he had swallowed the pin, when the injury
occurred being material (Id.), but questions
calling for findings as to who were present
when he swallowed it and the circumstances
were improper (Id.).

87. Tuttle V. Iowa State Traveling Men's
Ass'n [Iowa] 104 N. W. 1131. Is neither a

voluntary nor an intentional act. Id.

58. Tuttle V. Iowa State Traveling Men's
Ass'n [Iowa] 104 N. W. 1131.

59. Grand Legion of Illinois v. Beaty, 117
111. App. 657.
. 60. It is nothing more than the written
expression of the provision which the law
read into the contract at its inception. Plun-
kett V. Supreme Conclave, Improved Order
of Heptasophs [Va.) 55 S. E. 9.

61. Bunker v. United Order of Foresters
[Minn.] 107 N. W. 392.

(IS. Zerulla v. Supreme Lodge Order of

Mutual Protection, 118 111. App. 191; Tuttle
V. Iowa State Traveling Men's Ass'n [Iowa]
104 N. W. 1131. Where suicide, sane or In-

sane, is excepted from the risk, proof of In-

tent to take one's own life Is essential to de-

feat liability, in the absence of evidence of
Insanity. Sebesta v. Supreme Court of Hon-
or [Neb.] 109 N. W. 166.

63. Rev. St. 1899, § 7896. Dennis v. Mod-
ern Brotherhood of America [Mo. App.] 95

S. W. 967. Rev. St. Mo. 1889, § 5855, relates
not merely to the remedy but enters into and
forms a part of the contracts of insurance
made within the state. Tuttle v. Iowa State
Traveling Men's Ass'n [Iowa] 104 N. W. 1131.

64. Certificate of foreign association held
a policy of insurance within the meaning of
the statute so that suicide was no defense
where association was organized under a
statute authorizing other classes of bene-
ficiaries than those prescribed by Rev. .St.

1899, § 1408. Dennis v. Modern Brotherhood
of America [Mo. App.] 95 S. W. 967. Sec-
tion 7896 is not confined to old line insur-
ance, but is broad enough to cover any life

insurance not withdrawn from its applica-
tion by somef other statute. Id.

65. Contract held to show an agreement
to pay member's beneficiary a stipulated
sum as the face of the policy and all the
moneys paid in by the member on assess-
ments. Pearson v. Knight Templars' & Ma-
sons' Indemnity Co., 114 Mo. App. 283, 89
S. W. 688.

68. See 5 C. L. 1526, § 5B.
67. Modern Woodmen of America v. Wil-

son [Neb.] 107 N. W. 568. When the truth-
fulness of an answer is challenged, the first

Tuestlon is whether the applicant understood
the question. Id. That applicant was a
farmer and that many of the words and
combinations' in which they were used in
framing questions in the application were
new to him would render it highly probable
that he failed to grasp their Import. Id.
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terial to the risk or not,''' while misrepresentations have that effect only if intention-

ally false and material to the risk.'"' If it appears that the repr«sentation could

not have been relied upon by the insurer, it will be disregarded.'^ By statutes in

some states misrepresentations and breaches of warranty do not avoid the policy

unless material to the risk.'^ A fact is material to the risk when if known to the

insurer it would have caused it to refuse the risk or to demand a higher premium."
An understatement as to the age of the applicant is material as a matter of- law.'*

There is a conflict of authority as to whether or not false statements as to pregnancy

increase the risk.'^ In answer to a question calling for the names of ailments for

which applicant has been treated and the names of physicians who treated him
therefor, he is not required to give the name of every ailment, however trifling, or of

every physician he has consulted, but may confine his answer' to such ailments as are

of a serious character.'" Where an applicant has suffered from a disease of so

grave a nature that it is generally recognized as having a tendency to shorten life,

and fails to disclose that fact in answer to a question calling for such information,

the risk is thus increased as 'a matter of law," but whether the risk is increased

by a failure under similar circumstances to inform the insurer of a disease which,

though serious, has no such tendency, is a question for the Jury.'* A warranty as

to the health of others imports merely the honest judgment of the applicant."

68. Space left held to show requirement
of categ-orical answer. Modern Woodmen of
America v. - Wilson [Neb.] 107 N. W. 568.

C9. Breach of one of several warranties.
Instruction held erroneous. Knapp v. Broth-
erhood of American Yeoman, 128 Iowa, 566,

105 N. W. 63. Where the application is

made a part of the contract and the an-
swers to questions therein are made war-
ranties, a false answer avoids the policy.
National Council of Knights & Ladies of
Security v. O'Brien, 112 111. App. 40. A state-
ment of a member in changfin^ beneficiaries
that the newly designated beneficiary is a
dependent, where relationship or dependency
is required, amounts to a warranty that the
dependency existed. Caldwell v. Grand
Lodge of United Workmen of California,
118 Cal. 195, 82 P. 781. Statement by ap-
plicant that she was not pregnant contained
in instrument signed by her and referred to
in policy as constituting a part of it, ex-
pressly declared to be warranties, being as
to matter material to risk, held warranty.
Rev. Codes 1899, §§ 4503-4512. Satterlee v.

Modern Brotherhood of America \N. D.] 106
N. W. 561. Conclusive and unimpeached evi-
dence held to show that insured's age was
greater than that stated in his application,
so that verdict should have been directed for
defendant. Dinan v. Supreme Council Catho-
lic Mut. Ben. Ass'n, 213 Pa. 489, 62 A. 1067.

70. As to "Whether applicant has consult-
ed or been treated by a physibian during the
year preceding the application. Kidder v.

Supreme Commandery United Order of Gold-
en Cross [Mass.] 78 N. B. 469. Rev. Laws
c. 119, § 22, exempting fraternal orders from
operation of Rev. Laws c. 118, § 21, held not
to change the doctrine of the common law
as to misrepresentations. Id. Whether risk
was increased by false answers to questions
In application relating to the consulting of
physicians or of treatment by them held
for the jury. Id. Whether ans'wers "were in-

tentionally false held question for jury. Id.

71. Bankers' Union of the World v. Mix-
on [Neb.] 103 N. W. 1049.

72. Act June 23. 1885 (P. L. 134, 1 Purd.
Dig. 1046). McCaffrey v. Knights & Ladies
of Columbia, 213. Pa. 609, 63 A. 189. Rev.
Codes 1899, § 4485, providing that no oral
or written misrepresentation made in the
negotiation of the contract shall be deemed
material or defeat or avoid the policy or
prevent its attaching unless made with ac-
tual intent to deceive, or unless the matter
misrepresented increased the risk of loss,
does not change effect of false warranties as
to matters material to risk, but they avoid
policy whether made intentionally or inno-
cently. Satterlee v.' Modern Brotherhood of
America [N. D.] 106 N. W. 561.

73. P. L. 134, 1 Purd. Dig. 1046, construed.
McCaffrey v. Knights & Ladies of Colum-
bia, 213 Pa. 609, 63 A. 189.

74. Statement that he was 44 when he
was 47 held to increase risk as mntter of
law where by-laws limited membership to
persons under 45. Taylor v. Grand Lodge
A. O. U. W., 96 Minn. 441, 105 N. W. 408.

75. False statements as to pregnancy of
married woman held not material. McCaf-
frey V. Knights & Ladies of Columbia, 213
Pa. 609, 63 A. 189. Pregnancy held material
so that a false statement in regard to it

avoided policy, however Innocently made.
Satterlee v. Modern Brotherhood of America
[N. D.] 106 N. W. 661.

76. Modern Woodmen of America v. Wil-
son [Neb.] 107 N. W. 568. No suspicion of
fraud or collusion can be drawn from a fail-
ure to disclose ailments of a comparatively
trivial or temporary nature. Mystic Work-
ers of the World v. Troutman, 113 111. App.
84.

77. 78. Kidder v. Supreme C'ommanflery
United Order of Golden Cross [Mass.] 78 N.
B. 469.

7». Ranta v. Supreme Tent, Knights ot
the Maccabees of the World [Minn.] 107 N.
W. 156. An ordinary applicant cannot by
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False statements in a health certificate for reinstatement will not forfeit the rights

of a member when the reinstatement is unnecessary because of the good standing

of the member at the time it is made.^" The question in an application as to

whether any proposal or application to insure applicant's life has ever been made
to any "company" on which a policy has not been issued does not include applica-

tions made to fraternal societies.*^

(§5) E. Dues and assessments.^^—^Eates may be based on a classification of

members according to age.*' Though the contract promises to pay the stipulated

sum named on the face of the policy and all moneys paid in on assessments, the

insurer cannot make the face of the policy, plus the amounts paid in on assessments,

the basis of assessing a member, in the absence of authority therefor reserved in

the contract.** Assessments must be paid within the time fixed by the contract."

Insanity of the member is no excuse for nonpayment.'" In the absence of an agree-

ment, a new member is not liable for an assessment levied previous. to his admis-

sion,^' nor is a member in arrears until the expiration of the time allowed by the

by-laws for payment.*' Where the contract requires payment on or before a cer-

tain day, depositing the money in the post office on that day is not payment in the

absence of proof of its receipt by the proper officer on the same day.'° Where as-

sessments are required to be paid monthly in the absence of notice to the contrary,

a failure to pay in the absence of such notice is not excused on the ground that the

assessment was unlawfully made.^" Where a local lodge votes to loan a member a

sum suflScient to pay his dues and assessments for a certain period, the effect is

equivalent to payment by the member of the assessments in question when he is

notified thereof and relies thereon;'^ and a reconsideration subsequently made with-

out notice to the member rescinding the action and suspending him for nonpay-

ment of the dues they had agreed to make the loan cover is a nullity."^ Where a

member believes and has a right to believe that an offer of payment will be refused,

a tender is unnecessary.'^ Injunction will not issue in a foreign court to restrain

warranty In the application Insure the exact
reality of physical conditions and causes.

Id.

80. Health certificate held wrongfully de-

manded. Arrison v. Supreme Council of Mys-
tic Toilers, 129 Iowa, 303, 105 N. W. 580.

81. Civ. Code § 451 distinguishes between
fraternal and other classes of insurance
companies. Hence, evidence in an action on
a certificate that such application was made
to the "Woodmen of the World" and disap-
proved by its head physician was inadmis-
sible. Lyon V. United Moderns, 148 Cal. 470,

83 P. 804.
Sa. See 5 C. L. 1531.

S3. Reynolds v. Supreme Council Royal
Arcanum [Mass.] 78 N. E. 129.

84. The courts cannot interpolate the
agreement on equitable grounds nor for the
insurer's self-preservation. Pearson v.

Knight Templars' & Masons' Indemnity Co.,

114 Mo. App. 283, 89 S. W. 588. But assum-
ing the insurer's right to assess on that
basis, a provision of the contract mnkin^;
$1,000 the unit for determining the rates of

assessment would forbid it from making the
assessment on assessments paid In until they
aggregated $1,000 (Id.), nor could the basis
for levying an assessment be again raised
until a secohd $1,000 had been paid in assess-
ments (Id.).

85. Sending assessments to residence of

local lodge oflicer when he was not at home
held insufRelent to show payment. Schoel-
ler V. Grand Lodge, A. O. U. W., 110 App.
Div. 456, 96 N. Y. S. 1088.

86. Sheridan v. Modern Woodmen of
America fWash.] 87 P. 127.

87. Hetzel v. Knights & Ladies of Gold-
en Precept, 129 Iowa, 655, 106 N. W. 137.
A resolution merely requiring that all new
members should pay one advance mortuary
assessment at the time of joining cannot be
construed as requiring one advance assess-
ment to be always on hand. Id.

88. Grand Legion of Illinois v. Beaty, 117
111. App. 657.

89. Beeman v. Supreme Lodge, Shield of
Honor, 29 Pa. Super. Ct. 387; afd. [Pa.]
64 A. 792.

90. Constitution and laws held to require
each member to pay at least one assessment
each month unless notified that payment was
unnecessary. Sovereign Camp, Woodmen
of the World v. Ogden [Neb.] 107 N. W. 860.

91. Johanson v. Grand Lodge, A. O. U. W.
[Utah] 86 F. 494.

02. The subsequent action amounted mere-
ly to a misappropriation of money belonging
to the supreme body. Johanson v. Grand
Lodge, A. O. U. W. [Utah] 86 P. 494.

03. Plattdeutsche Grot Gilde v. Ross, 117

111. App. 247.
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collection of increased assessments where it is not clear that by the law of the

domicile they are invalid."*

(§5) F. Modification and alteration of contract or its terms.^^- -The eon-

tract may of course be modified at any time by mutual consent,"" but, in the absence

of reserved power, cannot be changed to the detriment of a member w]thout his

consent."' An- agreement to abide by regulations or by-laws subsequently adopted

authorizes only such changes as are lawful and reasonable"* and as do not interfere

with the vested rights of the member."" It is generally held that such a reservation

does not authorize a reduction of the amount of the certificate.'- There is a conflict

of authority as to whether it authorizes an increase in tlie assessment rate^ or the

94. Where a change is made in the con-
tract as to assessments, a member alleged
to have been injured by the change is not
entitled to injunction against the enforce-
ment of the new rates on the ground of im-
pairment of the obligation of the contract
in a court outside of the domicile of the
society, when it is not clear that under the
law of the state of its domicile .the new plan
of assessment and its effect on the members
impairs the obligation of the contract,
Gaines v. Supreme Council of Royal Arca-
num, 140 F.;.978.

95. See 5 C. L. 1530. See Special Article,

6 C. L. 496.

98. General provision declaring the con-
tract null and void in case any' female
member should at confinement be attended
by any one other than a regularly licensed
practitioner, held superseded by the execution
of a release or waiver by a pregnant appli-
cant of liability for death caused by preg-
nancy. Knights & Ladies of Columbia , v.

Shoaf [Ind.] 77 N. E. 738.

97. MorsQ V. Fraternal Ass'n of America,
190 Mass. 417, 77 N. B. 491. In the absence
of a reserved right to change the contract,

a stipulation for prorating in case of injury
occurring while the member is engaged in

an occupation classed as more hazardous by
tlie insurer refers only to the classification in

force at the time the contract was made.
Id. Member held not to have assented to a
reduction of benefits by a change in classi-

fication by mere failure to object after noti-
fication. Id.

98. Any change which is within the pow-
er of the society and which does not violate
the law of the state or impair the obligation
of the contract may be made. Fraternal
Union of America v. Zeigler [Ala.] 39 So.

751. Amendment requiring beneficiaries to

be related to or dependent on member held
reasonable as against a member joining
when no restrictions were placed on naming
of beneficiaries. Caldwell v. Grand Lodge
of United Workmen, 148 Cal. 195, 82 P. 781.

Compliance with procedure prescribed for

collection of sick benefits held a condition
precedent to resort to courts, though the
procedure was prescribed by amendment
subsequent to date of certificate. Union
Fraternal League v. Johnston, 124 Ga. 902,

53 S. E. 241. By-law limiting the time
within which suit might be brought on the
certificate held valid. McCloskey v. Supreme
Council, A. L. H., 109 App. Div. 309, 96 N. Y.

S. 347. By-law declaring the certificates of

members engaging In the retail sale of in-

toxicating liquors null and void held reaion-

able. Strang v. Camden Lodge, A. O. U. W.
[N". J. Law] 64 A. 93.

99. Liability for sick benefits held not
divested by amendment subsequent to com-
mencement of illness. Wiedynski v. Pulas-
ki Polish Benev. Soc, 110 App. Div. 732, 97
N. Y. S. 413. Cliange requiring both bones
of forearm to be broken held not binding on
member insured generally against break-
ing of an arm or leg. Van Atten v. Modern
Brotherhood tlowa] 108 N. W. 313. Passage
of by-law declaring void certificates of mem-
bers engaging in the sale . of intoxicants
held not to violate vested rights. Strang
V. Camden Lodge, A. O. U. W. [N. J. Law}
64 A. 93.

1. By-law reducing $2,000 certificates to
$1,000 held to impair obligation of contract.
Bornstein v. District Grand Lodge No. 4

[Cal. App. I 84 P. 271. Provision that the
member agrees to "comply with the laws
and regulations now governing" the society
"or which may be hereafter adopted for its
government" does not permit a subsequent
reduction of the amount of the certificate,
such reduction having no relation to the
government of the society. Id.

3, Held to authorize inereasei Increase In
rates of assessment is not in violation of
the contractual rights of members who, on
entering, agreed to be bound by the laws of
the order then in force or thereafter adopt-
ed. Reynolds v. Supreme Council Royal Ar-
canum [Mass.] 78 N. B. 129. There is a dis-
tinction between right to make such an in-
crease and right to cut down the amount
expressly promised to be paid in the cer-
tificate, the assessments to be paid being
provided for and the duty to pay being pre-
scribed by the by-laws. Id. '^Yhere plan
of assessment of society organized under
Rev. Laws c. 125, § 6, c 119. §g 2, 6, 7, was
such that it would ultimately result in in-
ability to meet losses, held that it had power
to amend by-laws so as to increase assess-
ments to amount equal to cost of insurance.
Id. The amount of benefit payable by ex-
press agreement cannot be reduced by the
association without the member's consent
previously or presently given (Shepperd v.

Bankers' Union [Neb.] 108 N. W. 188), and
stipulated deductions to meet assessments
lost in case of death before expectancy can-
not exceed the original assessments (Id.),

even though increase of assessments be de-
termined on by subsequent by-law binding
on the member (Id.), but such increase as
fell due during the member's life may be so
deducted if the increase to which he was

i
bound was so conditioned (Id.).
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adoption of a by-law, providing for forfeiture in case of suicide.' Such reservations

have been held to prevail over incontestabJe clauses.* -An illegal reduction of the

amount payable puts a member to his election to sue for breach of contract or to

Held not to authorize Increase: "Where
member agreed to be bound by subsequent
by-laws, to pay assessments at a given rate
per month, and such additional assessments
aa might be levied, held that amendment in-
creasing the rate of monthly assessments
was void as being unreasonable and in viola-
tion of vested rights, though increase was
necessary to continued existence of the so-
ciety. VTright v. Knights of Maccabees of
the World, 48 Misc. 558, 95 N. T. S. 996. In-
crease In amount of assessments held void
since It Increased cost of insurance and
thereby materially modified contract which
could only be done with his express consent.
Pearson v. Knight .Templars' & Masons' In-
demnity Co., 114 Mo. App. 283, 89 S. 'W. 588.

3. Change held valid; By-law passed
subsequent to admission of member limiting
recovery to one-thiri of the amount of the
policy in case of suicide held reasonable and
not to Impair obligation of contract. Fra-
ternal Union v. Zeigler [Ala.] 39 So. 751. A
by-law passed subsequent ta the issuance of
a certificate specifically making suicide a
ground of forfeiture is valid as to self-de-
struction by a sane member, since there can
be no such thing as a vested right for a sane
man to commit suicide. Plunkett v. Su-
preme Conclave I. O. H. [Va.] 55 S. B. 9. Ex-
ception of suicide sane or insane as risk held
reasonable. Lange v. Royal Highlanders
[Neb.] 106 N. W. 224.

Chanse held invalid: Deprivation of bene-
fits for suicide, sane or insane, held not war-
ranted under reserved power to change con-
tract. Sautter v. Supreme Conoljave Im-
proved Order of Heptasophs, 72 N.- J. Law,
325, 62 A. 529; Lewine v. Supreme Lodge,
Knights of Pythias [Mo. App.] 99 S. W. 821.
Note: In Lewine v. Supreme Lodge, K. of

P. [Mo. App.] 99 S. W. 821, as sustaining the
doctrine that it is both an unreasonable ex-
ercise of the power reserved and an unrea-
sonable Interpretation of the contract to
place on the language therein employed a
construction holding that the member had in
contemplation and intended thereby to au-
thorize the association to strike down and
abrogate the substantial provisions of in-
demnity therein contained, the court cites
the following authorities: Knights Templars,
etc., Life Indemnity Co. v. Jarman [C. C. A.]
104 P. 638; Newhall v. Supreme Council, 181
Mass. Ill, 63 N. E. 1; Wist v. Grand Lodge,
22 Or. 271, 29 Pao. 610, 29 Am. St. Rep. 603;
Gaut V. Supreme Council [Tenn.] 64 S. W.
1070; Supreme Council v. Getz [C. C. A.]
122 F. 119; Hale v. Bq. Aid Union, 168 Pa.
377, 31 A. 1066; Parish v. N. Y. Produce Ex-
change, 169 N. Y. 34, 61 N. B. 977, 56 L. R. A.
149; Pokrefky v. Association, 121 Mich. 456,

80 N. W. 240; Langan v. Amer. Legion, 70
N. T. S. 663; Weller v. Bq. Aid Union, 36

N. T. S. 734; Bornstein v. Dist. Grand Lodge
[Cal. App.] 84 P. 271; Starling v. Supreme
Council [Mich.] 66 N. W. 340; Evans v. South-
ern Tier, 182 N. Y. 453, 75 N. E. 317; Beach
V. Supreme Tent, 177 N. Y. 100, «9 N. E. 281;
O'Neill V. Legion of Honor, 70 N. J. Law,
410, 57 A. 463; Wuerfler v. Trustees of Grand

Grove of Order of Druids, 116 Wis. 19, 92
N. W. 433, 96 Am. St, Rep. 940; Strauss v.
Mut. Reserve Ass'n, 128 N. C. 46?, 35 S. B.
55, 83 Atn. St. Rep.- 699, 54 L. R. A. 605, Id.,

126 N. C. 977, 36 S. E. 352, 83 Am. St. Rep.
699, 54 L. R. A. 605; Bragaw v. Supreme
Lodge, 128 N. C. 354, 38 S. E. 905, 54 L. R.
A.- 602; Ins. Co. v. Connor, 17 Pa. 136;
Becker v B'armers' Mut. Ass'n, 48 Mich. 610,
12 N. W. 874; Taylor v. Modern Woodmen,
72 Kan. 443, 83 P. 1099, 5 L. R. A. (N. S.)

283. As holding that the only limitation is

that the subsequent law itself shall be rea-
sonable the court cites and disputes the
authority of the following: Gilmore v. K. of
C, 77 Conn. -58, 58 A. 223; Strang v. Camden
Lodge, A. O. U. W. [N. J. Law] 64 A. 93;
Hughes V. Wisconsin Odd Fellows, 98 Wis.
292, 73 N. W. 1015; Bversberg v. Maccabees,
33 Tex. Civ. App. 549, 77 S. W. 246; Cham-
bers V. Supreme Lodge, K. of M., 200 Pa. 2^44,

49 A. 784, 86 Am. St. Rep. 716; Supreme Tent
V. Hammers, 81 111 560; Supreme Tent K. of
P. V. La Malta, 95 Tenn. 157, 31 S. W. 49.':.

30 L. R. A. 838; Domes v. Supreme Lodge,
75 Miss. 466, 23 So. 191; Daughtry v. K. of
P., 48 La. 1203, 20 So. 712, 55 Am. St. Rep.
310; Supreme Tent V. Stensland", 105 111.

App. 267; Schmidt v. Supreme Tent, 97 Wis.
528, 73 N. W. 22; Doldge v. Dominion Council,
4 Ont. L. R. 423; Hall v. Western Travel-
ers' Ass'n, 69 Neb. 601, 96 N. W. 170; Miller
V. tTat. Council, 69 Kan. 234, 76 P. 830; Ross
V. Modern Brotherhood, 120 Iowa, 692, 95
N. W. 207; Pain v. Society of St. Jean, 172
Mass. 319, 52 N. B. 502, 70 Am. St. Rep. 287;
Evans V. Southern Tier, 76 App. Div. 151, 78
N. Y. S. 611; Loefler v. Modern Woodmen,
100 Wis. 79, 75 N. W. 1012; Supreme Com.
V. Ainsworth, 71 Ala. 436, 46 Am. Rep.
332; Fullenwider v. Royal League, 180 111.

621, 54 N. E. 485, 72 Am. St. Rep. 239; Lange
V. Royal Highlanders [Neb.] 106 N. W. 224;
Supreme Lodge v. Trebbe, 179 111. 348, 53 N.
B. 730, 70 Am. St. Rep. 120; Supreme Lodge
y. Kutscher, 179 111. 340, 53 N. E. 620, 70 Am.
St. Rep, 115; Supreme Lodge v. Clark, 88
111. App. 600; Sheppard v. Bankers' Union
[Neb.] 108 N. W. 188; Union Ben. Soc. v.
Martin, 67 S. W. 38, 23 Ky. L. R. 2276; Messer
v. Grand Lodge, 180 Mass. 321, 62 N. B. 262;
Stohr V. San Francisco, etc., Soc, 82 Cal. 557
'22 P. 1125.

4. Certificate provided that it should be
forfeited if insured came to his death by his
own hands, that insured would be bound by
subsequent by-laws, and that policy should
be incontestable after two years. Held that
by-law providing that only one-third ot the
amount should be paid in case of suicide was
valid and precluded recovery of more than
that sum though adopted more than two
years after the certificate was issued. Fra-
ternal Union V. Zeigler [Ala.] 39 So. 751.
Did not violate vested rights or contract obli-
gations. Id.' Conceding that incontestable
clause was applicable to cases of suicide,
agreement to be bound by subsequent by-
laws was more specific, so that it would
prevail in case of conflict in order that ef--
feet could be given to both. Id.
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continue the contract as reduced.' Unreasonable delay" or the payment of assess-

ments on the basis of the reduced benefits' will be regarded as an assent to the re-

duction. Changes in the by-laws'^ and in statutes governing the rights of members"

will not be deemed retroactive unless they so provide, either expressly or by neces-

sary implication. To be effectual changes must be made in the manner prescribed

by the laws of the order.^" The right of a member to recover a benefit for permanent

disability is not affected by an *an;endment of the constitution adopted subsequent

to his injury.^^ The legality of changes is to be determined by the laws of the

state where a society is organized.^^

(§5) G. Rescission, forfeiturSj cancellation and avoidance.^^—The contract

may ordinarily be forfeited for breach of warranty, for material misrepresenta-

tions,^* and for a failure to pay assessments when due.'^' A provision in the con-

stitution for forfeiture of benefits by a member exposing himself to risks to which

members are not usually liable is valid.^® Where the laws of a society provide for

an assessment against each subordinate council payable immediately after the first

of the month on the total membership reported, a seasonable payment thereof

does not prevent the operation of laws providing for ipso facto suspension of in-

dividual members for nonpayment of their assessments before the end of the

month.^' A forfeiture cannot be declared for nonpayment of assessments^* or

5. Supreme Council, A. L. H., v. Wppincott
[C C. A.] 134 F. 824. When election to con-
tinue is once made, it is irrevocable. Id.

fl. Delay held unreasonable. Supreme
Council, A. Li. H. v. McAlarney [C. C. A.]

135 F. 72.

7. Payment of reduced assessments for 17

montlis without objection. McCloskey v.

Supreme Council, A. L. H., 109 App. Div.

309, 56 N. T. S. 347. Where defendant, though
protesting, paid assessments for two years
and five months based on the reduced
amount, held that he was estopped from re-

scinding. Supreme Council v. Lippincott [C.

C. A.] 134 F. 824.

8. Especially when the statute under
which the society is organized and previous
by-laws forbid chang-es which affect the
rights of members (Guthrie v. Supreme Tent
Knights of the Maccabees [Cal. App.] 87 P.

405), and when the member whose rights
would be affected thereby has had no notice
of an intention to make the change so ap-
ply (Id.). By-law changing eligible claR.n«s

of beneficiaries held not to affect validity

of prior contract naming creditor as bene-
ficiary. Emmons v. Supreme Conclave, I.

O. H. [Del.] 63 A. 871. Insurance of mem-
ber enga,>red in liquor selling at time of ad-
mission ^eld not avoided by by-laws sub-
sequently passed purporting to prohibit the
occupation. Grand Lodge, A. O. U. W. v.

Haddock, 72 Kan. 35, 82 P. 583. The status
of a member addicted to the intemperate use
of drugs at the time of the adoption of a by-
law declaring forfeited the certificates of

members heretofore or hereafter adopted
who "shall" become intemperate in the use
of drugs, is not affected thereby, but It ap-
plies only to those who in future become
addicted. Taylor v. Modern Woodmen of

America, 72 Kan. 443, 83 P. 1099. By-law re-
quiring application for sick benefits to be
made within one "week from commencement
of sickness held inapplicable to sickness
commencing prior to its adoption. Dary v.

P'-nvidenoe Police Ass'n, 27 R. I. 377, 62 A.
313.

J. Laws 1894, p. 404, o. 295, restricting
beneficiaries to certain classes of relatives,
held not to affect validity of prior contract
naming creditor as beneficiary. Emmons v.
Supreme Conclave, I. O. H. [Del.] 63 A. 871.

10. Where the laws are subject to change
only by the supreme body, a practice in dis-
regard of them will n'ot effect a change in
consonance with the practice. Laws requir-
ing- reinstatement as condition precedent to
restoration to beneficial membership after
nonpayment of assessment in time held not
changed by contrary practice. Coughlin v.
Knights of Columbus [Conn.] 64 A. 223.

11. Brotherhood of Painters, JJecorators
& Paperhangers v. Moore, 3G Ind. App. 640,
76 N. E. 262.

12. Gaines v. Sunreme Council of Royal
Arcanum, 140 P. 978.

13. See 5 C. L. 1531, § 7.

14. See § 5 D, ante.
15. See, also, § S E, ante. Evidence held

insufficient tp shov,? payment of particular
assessment. Sovereign Camp Woodmen of
the World v. Cox [Ind. App.] 75 N. E. 290.
Evidence held to show that time for payment
of assessment had not been extended and
that member had not paid it when due and
was therefore suspended and not in good
standing; when he died. Moore v. Supreme
Assembly of Royal Soc. of Good Fellows
[Tex. Civ. A§p.] 15 Tex. Ct. Rep. 654, 93 S.
W. 1077. Certificate held forfeited. United
Moderns v. Rathbun, 104 Va. 736, 52 S. E.
552; piieridan v. Modern Woodmen of Amer-
ica [Wash.] 87 P. 127.

10. Brotherhood of Painters, Decorators &
Paperhangers v. Moore, 36 Ind. App. 580 76
N. E. 262.

17. Coughlin V. Knights of Columbus
[Conn.] 64 A. 223.

18. Hetzpl V. Knights & Ladies of Golden
Prospect, 129 Iowa. 665, 106 N. W. 167; Ba-ij-
bousek V. Supreme Council of Mystic Toilers
[Iowa] 106 N. W. 947; Sleight v. Supreme
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per capita taxes^' when the association has on hand advance assessments paid by
the member sufficient to meet them.

Whether provisions for forfeitures and suspensions are self-executing or re-

quire some affirmative action to render them effective is a question of construction

and depends entirely on the terms of the contract.^" Under a by-law purporting

ipso facto, to work a dissolution of membership by the failure to pay or tender an

assessment when due, the burden of proving a forfeiture for noncompliance there-

with is on the society.^^ Acquiescence by a member in an irregular forfeiture may
prevent recovery on the certificate.^^

Certificates frequently provide that they shall be incontestable after a certain

time.^' Provisions agreeing to be bound by future by-laws have been held to pre-

vail over incontestable clauses.^* A rule that sick or disabled members while in-

jured or sick shall not become delinquent for dues and assessments cannot be limited

to special assessments made by the local or subordinate lodge in the absence of such

restrictive provisions appearing in the contract.^° The Missouri nonforfeiture stat-

ute providing for the application of the net value of life insurance policies to main-

Council of Mystic Toilers [Iowa] 107 N. W.
183.

19. Sleight V. Supreme Council of Mystic
Toilers [Iowa] 107 N. W. 183.

20. Held self-executing: Evidence held
to show^ that member attempted to commit
suicide, and that rights under certificate

were thereby forfeited under rule providing
that member attempting to commit suicide
should ipso facto void all rights under certifi-

cate and stand suspended from the order, and
should not be eligible for reinstatement. Su-
preme Tribe of Ben Hur v. Miller, 122 111.

App. 489. By-laws held not to require in-

vestigation before suspension In such case.

Id. When the by-laws expressly declare that

the fact of delinquency in the payment of an
assessment shall work a forfeiture of mem-
bership, no action of the lodge or society is

required to suspend a member. Sovereign
Camp Woodmen of the World v. Ogden [Neb.]

107 N. W. 860. Where the members agree to

be bound by after-adopted by-laws and a by-
law is thereafter adopted declaring that the

certificate of any member engaging in the

retail sale of intoxicants shall thereupon be-

come null and void, one admitted prior to the

adoption of the by-law engaging in the pro-

hibited occupation is not entitled to notice

of suspension. Strang v. Camden Lodge, A.

O. U. W. [N. J. Law] 64 A. 93. Where by-law
provided that certificate should be void and

that all benefits thereunder should be for-

feited in case the member committed suicide,

held that it was not necessary for the asso-

ciation to declare a forfeiture in such case

or to offer to return the premiums. Tisch v.

Protected Home Circle, 72 Ohio St. 233, 74

N. B. 188. By-law held to operate as suspen-

sion of member for nonpayment of assess-

ment on or before a certain date without any
action on the part of the lodge. Beeman v.

Supreme Lodge, Shield of Honor, 29 Pa. Su-

per. Ct. 387, afd. [Pa.] 64 A. 792. Where a cer-

tificate declared that the contract of insur-

ance should be null and void for false state-

ments in the application, the society to avail

Itself of the defense is not required to

rescind the contract on discovery of false

statements after the death of the member.

7 Curr. L.—113.

Taylor v. Grand Lodge A. O. U. W., 96 Minn
441, 105 N. W. 408.
Held not self-executing: A by-law provid-

ing that members three months in arrears
are suspended in the meeting next following
and that if they are six months in arrears
they are expelled without further action of
the guild, as to those three months in arrears.
Plattdeutsche Grot Glide v. Ross, 117 111. App.
247. A by-law merely providing that no
person shall be admitted or retained in mem-
bership who is engaged in a certain occupa-
tion. Insurance of member engaged in liquor
selling at time of admission held not avoided'
by subsequent by-laws. Grand Lodge A. O.
U. W. V. Haddock, 72 Kan. 35, 82 P. 583.
Certificate and by-laws construed together
held to contemplate an actual forfeiture for
nonpayment of an assessment when due.
United States Indemnity Soc. v. Griggs, 118
111. App. 577. A provision in the constitution
and by-laws that a member not' remitting
his assessments within a specified time shall
forfeit his claim to membership held not self-
executing, but to require afljrmative action of
the society declaring a forfeiture. Soehner
V. Grand Lodge of Order of Sons of Herman;
[Neb.] 104 N. W. 871.

21. Kidder v. Supreme Commandery Unit-
ed Order of Golden Cross [Mass.] 78 N. E.
469.

22. Inactivity for more than two years by
an infant beneficiary and her mother after
notice of forfeiture for nonpayment by mem-
ber while insane held fatal to riglits of

beneficiary. Sheridan v. Modern Woodmen
of America [Wash.] 87 P. 127.

23. Clause rendering certificate incontest-

able after two years held to bar defense of

suicide. Mutual Protective League v. Mc-
Kee, 122 111. App. 376. Suicide held not a

violation of the constitution within meaning
of saving clause. Id.

24. Incontestable clause held not to bar

the right to limit the amount recoverable in

case of suicide, where power was reserved to

change the contract. Fraternal Union of

America v. Zeigler [Ala.] 39 So. 751.

25. Rewitzer v. Switchmen's Union, 98 N.
T. S. 974.
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tain their validity after forfeiture^ as declared by the terms thereof for nonpay-

ment of premiums, is inapplicable to fraternal societies.^'

'; A rule of a railway relief association that the bringing of suit for damages

arising from or growing out of injury or death of a member shall operate ipso facto

to forfeit all benefits under the relief certificate is binding on the beneficiary.^'

By statute in some states the fact that the member has accepted benefits from the

association does not preclude him from thereafter suing the railroad company.^'

(§5) H. WaiverJ estoppel^ and reinstatement.—Any course of conduct on

the part of the association leading the member to rest on the well founded belief

that a strict performance of conditions will not be insisted on precludes it from
thereafter insisting on a forfeiture for failure to strictly perform.^" So too, if with

knowledge of the facts by reason of which it is entitled to claim a forfeiture the

association continues to treat the certificate as in force, or does any act inconsistent

with an intent to insist upon a forfeiture, the forfeiture is waived.'" Thus_^ the ac-

ceptance of an assessment by the association is a waiver of all former grounds of

forfeiture known to it,'^ but this rule does not of course apply where the member

26. Fraternal society held exempt from
Rev. St. 1899, § 7897, under Laws 1897, p. 132.

Wcsterman v. Supreme Lodge K. P., 196 Mo.
670. 94 S. W. 470.

27. Unsuccessful suit for damages for the
death of a member of a railway relief asso-
ciation held a forfeiture of benefits under
the certificate. Walters v. Chicago, etc., R.
Co. [Neb.] 104 N. W. 1066. In such case, con-
sequences of suing railroad company for
damages before bringing suit on the certifi-

cate are to be determined by the terms of
the contract, and not by rules of law relating
to election of remedies. Id.

28. Code § 2071, as amended by Acts 27th
Assem., p. 33, c. 49, providing that no con-
tract of insurance, relief, or indemnity en-

tered into between employe injured and rail-

road company or any other person or asso-
ciation acting for It, before such Injury
occurred, shall be a defense to an action
against railroad company for death or in-

jury of employe due to negligence of agents
or fellow-servants, -is constitutional. Mc-
Guire v. Chicago, etc., R. Co. [Iowa] 108 N.

W. 902.

29i Delivery of certificate while insured
was not in good health held waiver of pro-
vision that it should not take effect unless
delivered while he was in good health. Sov-
ereign Camp Woodmen of the World v.

Carrington [Tex. Civ. App.] 14 Tex. Ct. Rep.
397, 90 S. W. 921. By-laws relating to pay-
ment of assessments held waived by conduct
of Ibeal lodge in agreeing to loan member
amount of four assessments. Johanson v.

Grand Lodge A. O. U. W. [Utah] 86 P. 494.

Society held not estopped to enforce a for-

feiture for nonpayment of assessments when
due. Moore v. Supreme Assembly of Royal
Society of Good Fellows [Tex. Civ. App.] 15

Tex. Ct. Rep. 654, 93 S. W. 1077. Evidence
held insufficient to show waiver by society of

nonpayment of assessments due at the time
of the death of the.member. United Moderns
V. Rathbun, 104 Va. 736, 52 S. E. 552. Where
the contract provides for a forfeiture for

nonpayment of assessments by a certaift date

in the month and reserves to the society the

option of reinstating delinciuent members, a

custom of receiving assessments after due
without requiring formal reinstatement is
a waiver of the forfeiture. United States
Indemnity Soc. v. Griggs, 118 111. App. 577.
Society held liable for an injury received
while member was In arrears for assess-
ments, it having, by its conduct in receiving
delinquent payments prior to such accident
without objection, without requiring appli-
cation for reinstatement or certificate of good
health, and without any action by secretary
or board of directors exercising option in
regard to reinstatement, led him to believe
that it would not insist upon express letter
of contract and enforce forfeiture. Id. A
single instance of violation of the by-laws
of a society by a local lodge officer in the
course of his dealing with members or bene-
ficiaries is insufficient to establish a custom
binding on the society. Agreement of local
lodge officer to notify mother of infant bene-
ficiary of assessments to be paid held not
binding on society. Sheridan v. Modern
Woodmen of America [Wash.] 87 P. 127;

30. - Where a chief officer was present at
the initiation of a member and was then ap-
prised of the member's age being in excess
of the society's age limit, but thereafter both
the local and grand lodges treated the mem-
ber as such and accepted and retained his
dues, the forfeiture of his rights which might
otherwise have been insisted on was waived.
Plattdeutsche Grot Glide v. Ross, 117, 111.

App. 247. Making an assessment against a
member is a waiver of failure to pay past due
assessments. Soehner v. Grand Lodge* of

Order of Sons of Herman [Neb.] 104 N. W.
871.

31. Provision for forfeiture for engaging
in more hazardous occupation. Brotherhood
of Painters, Decorators & Paperhangers v.

Moore, 36 Ind. App. 580, 76 N. E. 262. For-
feiture for conviction of felony. Pringle v.

Modei-n Woodmen of America [Neb.] 107 N.

W. 756 For failure to perform conditions
as to pavment of dues and' assessments.
Rewitzer v. Switchmen's Union, 98 N. Y. S.

974. Receipt by local lodge officer of past
due assessments and per capita tax held ^
waiver of a by-law providing for suspension
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is expressly informed at the time that the payment will be unavailing.^^ A waiver

of a condition or a defense will not be implied from an act not inconsistent with an

intention to insist. thereon.'' The acts relied upon to constitute a waiver must be

those of the persons whose rights are to be affected by it, or of some one duly author-

ized to act for them.'* Local lodges'" and their officers are regarded as the agents

of the supreme body in the performance of all duties which the laws of the order

require them to perform as between the members and the supreme body." The con-

stitution being a part of the contract, members are chargeable with notice of limi-

tations therein on the authority of the association's officers and agents'^ and of sub-

of a member In arrears more than 30 days.
Soehner v. Grand Lodge of Order of Sons of
Herman [Neb.] 104 N. W. 871. '

32. Acceptance by' scribe of subordinate
lodg-e of subsequent assessment held not a
waiver of right to interpose violation of rule
against attempted suicide as a defense to
certificate where person making payment
was at the time expressly Informed that such
payment would be unavailing because su-
preme lodge would not accept the money.
Supreme Tribe of Ben Hur v. Miller, 122 111.

App. 489.

33. Retention of membership fee held not
a waiver of right to insist on initiation as
condition precedent to liability on certificate,

where constitution provided that fee should
be forfeited if applicant did not report for
initiation within a specified time. DriscoU v.

Modern Brotherhood of America [Neb.] 109

N. W. 158. Defense of suicide held not
waived by furnishing blank proofs of loss

with knowledge of facts, though beneficiary
thereafter went to expense in furnishing
proofs, where beneficiary was expressly in-

formed that association did not thereby
waive any of its rights. Tuttle v. Iowa State
Traveling Men's Ass'n [Iowa] 104 N. W. 1131.

A mere suggestion by letter in a friendly

spirit of the advisability of employment of

counsel by the beneficiary when advising her
of nonliability cannot be considered as a
waiver of the right of the society to avail

itself of a material misrepresentation as to

the age of the applicant. Taylor v. Grand
Lodge A. O. U." W., 96 Minn. 441, 105 N. W.
408. "Where an entry on a prohibited occupa-
tion avoids the insurance only as to any
claim growing out of or made on account of

death directly traceable to such employment,
acceptance of dues and assessments with
knowledge of the member being so engaged
does not waive the forfeiture. Modern Wood-
men of America v. Talbot [Neb.] 107 N. W.
790; Abell v. Modern Woodmen of America,
96 Minn. 494, 105 N. W. 65. Same considera-

tion remains for .the member so engaged to

pay dues and assessments as would have
existed had the insured not engaged in the

employment. Modern Woodmen of America
v. Talbot [Neb.] 107 N. W. 790. Where the

laws provide for reinstatement by merely
paying assessments within 30 days after due,

together with a fine for the delinquency, the

receipt and acceptance of delinquent assess-

ments within the 30 days has no tendency

to establish a waiver of forfeiture (Order of

Golden Cross v. Bernard, 26 App. D. C. 169),

nor has the failure of the local officer to

notify the supreme body of the failure to

pay assessments when due such tendency

where reinstatement has occurred by pay-
ment within the 30 days allowed (Id.).

34. Driscoll v. Modern Brotherhood of
America [Neb.] 109 N. W. 158. Failure of
camp physician to examine member before is-
suing health certificate held not a waiver
of provision requiring such examination, he
not being an agent of the association with
authority to manage its business affairs but
the agent of the member in making the
certificate. Warner v. Modern Woodmen of
America [Mo. App.] 96 S. W. 222.

35. Where the local lodge Is required to
make collections and has power to annul
membership for nonpayment of dues and
make reinstatements on application therefor,
a waiver of nonpayment of assessments by
the local lodge is binding on the supreme
body. Johanson v. Grand Lodge A. O. U. Wl
[Utah] 86 P. 494.

36. Local officer's acceptance of amount of
member's delinquency held a waiver of for-
feiture. Court of Honor v. Dinger [111.] 77
N. B. 557. Where the constitution and policy
Issued make it the duty of a member to pay
dues and assessments to a local secretary,
who remits to an officer of the higher body
and who returns a receipt to be read in
lodge, the local secretary is agent of the
higher body In receiving dues and assess-
ments. Soehner v. Grand Lodge of Order of
Sons of Herman [Neb.] 104 N. W. 871. The
authority of a local lodge officer as to his
power to bind the supreme body Is to be
determined by the actual power and author-
ity conferred on him rather than by the
name given him or the restrictions contained
in the regulations' of the order, if such regu-
lations are contrary to the actual power
which he possesses. Sovereign Camp Wood-
men of the World v. Carrington [Tex. Civ.

App.] 14 Tex. Ct. Rep. 397, 90 S. W. 921.

A local camp clerk charged with the duty of
delivering certificates, and Invested with dis-

cretionary powers with respect thereto, held
to have authority to waive provisions re-

quiring delivery of certificate while insured
was in good health. Id. Delivery to bene-
ficiary, who knew nothing of by-laws and
was not chargeable with notice thereof, but

believed that he had the authority which he
held himself out as having, and receipt of

premium from her in behalf of member, held
waiver. Id.

37. Driscoll V. Modern Brotherhood of

America [Neb.] 109 N. W. 158. Where the

constitution required Initiation as a condition

precedent to delivery of the certificate, un-

authorized delivery by a subordinate lodge
oflScer held not to operate as a waiver of

the condition. Id. Constitutional authority
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ordinate lodges,'' and are bound thereby. In respect to matters in which the

oiEcers of the local lodge are the agents of the supreme body, their knowledge is

deemed to be its knowledge,'' and this being the case, the continued collection of

dues and assessments from a member who has forfeited his certificate, after knowl-

edge of such forfeiture by its officers or agents, intrusted with the duty of making

assessments, is a waiver of the forfeiture regardless of any restrictions or limitations

in the contract on the authority of such persons to make such waivers, it being pre-

sumed that such knowledge was communicated to those having such authority.*"

The Iowa statute imputing to the agents of life insurance companies knowledge of

facts in regard to the habits of the insured within the general knowledge of the

community where they reside does not apply to the agents of fraternal benefit asso-

eiations.*"^ An agent cannot ratify his own unauthorized acts.*^ A provision for-

bidding waiver by subordinates does not militate against their* conduct raising an

estoppel.*' Where the facts are equally known to both parties, there can be no es-

toppel.** Neither party can be estopped from showing that a provision of the con-

tract is void under the statute.*^ The failure of the association to promptly return

of secretary of subordinate lodge to receive
rayment of assessments from members held
not to give him authority to receive such
payment from nonmembers so that his act

in doing- so did not amount to a waiver of

constitutional provision that initiation should
be a condition precedent to membership,
where it did not appear that payments were
brought to knowledge of supreme lodge, and
it was shown that when two of them were
brought to notice of supreme secretary he
at once repudiated them. Id. A member is

bound to know the limits of the powers of

officers of a society set forth in the laws
of the society, and hence their acts in allow-
ing payment of assessments after the time
fixed by the laws of the order could not
operate, either by waiver or estoppel, to pre-
vent society from setting up defense that
payment was not made on time. Coughlin
V. Knights of Columbus [Conn.] 64 A. 223.

Belief on the part of a member that his vio-

lation of a law of the society is justified by
conduct of the society's officers does not
prevent the operation of the law. Id. Where
constitution prohibited any officer from waiv-
ing any provision of the laws, held that fact

that recorder of local lodge, after death of

member whose failure to pay assessment had
resulted in his' suspension, mailed death no-
tice to supreme body reciting that he died

"while a member In good standing," was not
a waiver of right of order to claim forfeit-

ure. Schoeler v. Grand Lodge A. O. U. W.,
110 App. Div. 456, 96 N. T. S. 1088.

38. Local council held to have no author-
ity to waive provisions as to payment of

assessments. Coughlin V. Knights of Co-
lumbus [Conn.] 64 A. 223.

30. Knowledge of subordinate lodge as to

member's age held knowledge of supreme
body. Plattdeutsche Grot Glide v. Ross, 117

111. App. 247. Financial officers of local union
held agents of parent organization so that
their knowledge that member was engaged
in more hazardous occupation was its knowl-
edge. Brotherh'ood of Painters, Decorators
& Paperhangers v. Moore, 36 Ind. App. B80,

76 N. E. 262.

40. Presumed that agent has performed
duty to make such communication except

when, in extreme cases. It Is shown that the
agent, with the knowledge of the opposite
party, has repudiated his agency or has act-
ed fraudulently under such circumstances
as to apprise the latter that the communi-
cation has not been and probably will not be
made, or it is the Intent of the adverse
party that it shall not be made or he is in
some way implicated with the default of the
agent. Pringle v. Modern Woodmen of Amer-
ica [Neb.] 107 N. W. 756. In the absence of
evidence bringing the case within the ex-
ception to the rule, held that it would be
presumed that local camp clerk having
knowledge of the conviction of a member of
felony seasonably communicated the fact to
the society, so that subsequent collection of
assessments and their acceptance and reten-
tion by head camp without objection, was
waiver of forfeiture. Id.

41. Such associations are expressly ex-
empted from operation of Code, § 1811, by
§ 1825. Knapp v. Brotherhood of American
Yeomen, 128 Iowa, 566, 105 N. W. 63. Gen-
eral knowledge as to intemperate habits held
not imputed to local soliciting agent. Id.

43. Can be no question of ratification
where acts relied on to constitute it are
unauthorized acts of same agent whose acts
are sought to be ratified. Driscoll v. Modern
Brotherhood of America [Neb.] 109 N. W. 158. .

43. Waiver and estoppel distinguished.
Waudell V. Mystic Toilers [Iowa] 105 N. W.
448.

44. Requiring the furnishing of proofs of
death, the appointment of a guardian of an
infant beneficiary, and the incurring of ex-
pense incident to a meeting with an officer

of a fraternal order, does not estop it to
defend an action on tlie policy on the ground
that the cause of death was such that lia-

bility therefoV was specially excepted, where
knowledge of the facts Is not denied by those
asserting the estoppel and no charge is made
that they were misled by the conduct of the
insurer. Knights & Ladies of Columbia v.

Shoaf [Ind.] 77 N. E. 738.

45. Beneficiary under a certificate issued
by a foreign society, not confined to the same
classes of eligible beneficiaries as domestic
societies and therefore deprived of the ex-
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assessments upon learning, after the death of the insured, of the fact that they

were paid too late, does not operate to reinstate the contract on which all liability

had ceased at the time of the member's death by reason of the failure to make pay-

ments on time.*" Where an applicant in good faith makes truthful answers to

questions in the application, but owing to the fraud, mistake, or negligence of the

agent or medical examiner of the insurer they are incorrectly transcribed, the in-

surer is estopped to assert their falsity.*^ Where a beneficiary certificate is obtained

by actual fraud of the applicant, the society is not required to return what it has re-

ceived for assessments as a condition of availing itself of the right to elect to treat

the contract as void ab initio,*' but where it, nevertheless, on discovering a ground

for treating the contract as void ab initio voluntarily offers to return the amount
of assessments paid, this in itself is sufficient to show that there was no intention to

waive the forfeiture.** A member may waive his right to benefits by acts and con-

duct showing an intention to relinquish such right.^"

Reinstatement.^'^—A member expelled from a society during the interim' be-

tween the expiration of its old charter and the granting of a new one cannot be

denied admission into the new society created by the renewal of the charter.'^ Pay-

ment of arrearages^' and the procuring of a certificate of good health"* are generally

made conditions precedent to the reinstatement of a suspended member. When a

suspended member has in good faith complied with every condition entitling him
to reinstatement, subsequent sickness is not ground for refusing reinstatement. '°

The right to reinstatement is personal to the member."" Money paid after the death

of a member on account of assessments can have no effect on his suspension or re-

instatement or his standing in the order at the time of his death. "^ Proceedings to

compel reinstatement are not essential to -maintain membership after an illegal ex-

emption of domestic societies from the Mis-
souri statute restricting suicide as a defense,
held not estopped to set up that fact and to

contend that under such statute suicide was
not a defense because member obtained in-

surance at reduced rates, etc. Dennis v.

Modern Brotherhood [Mo. App.] 95 S. W. 967.

40.. Moore v. Supreme Assembly of Boyal
Soc. of Good Fellows [Tex. Civ. App.] 15 Tex.

Ct. Rep. 654, 93 S. W. 1077.

4T. This rule is applicable to fraternal so-

cieties where the applicant is not a member
until after the making- of his application.

Lyon V. United Moderns, 148 Cal. 470, 83 P.

804. Insured is not responsible for omission
or neglect of agent of company unless he, has
actual knowledge of fact that answer has
been imperfectly or incorrectly written. Id.

4S, 49. Taylor v. Grand Lodge A. O. V. W.,
96 Minn. 411. 105 N. "W. 408.

50. Waiver is not, in the proper sense, a
species of estoppel unless the conduct of one
jarty has induced the other to take such a

position that he will be injured if the first

he permitted to repudiate his acts. Dary v.

Providence Police Ass'n, 27 R. I. 377, 62 A.

513. Right to sick benefits held not waived,

under the circumstances, by failure to make
claims therefor. Id.

51. See 5 C. L. 1533.

52. Member held entitled to mandamus to

compel recognition of rights. United Broth-

ers v. Williams [Ga.] 54 S. B. 907.

53. Warner v. Modern Woodmen of Amer-
ica [Mo. App.] 96 S. W. 222. Verdict held

properly directed for defendant on issue of

reinstatement. Id. Where one by-law pro-

vides for reinstatement of a member by mere
payment of arrearages within 30 days and
another for reinstatement after three months
by a vote of the society, a liberal construc-
tion of the by-laws permits a reinstatement
of a member in arrears at any time within
three months by paying arrearages, when
the money is accepted without a vote of the
lodge. Soehner v. Grand Lodge of Order of
Sons of Herman [Neb.] 104 N. W. 871.

54. The words "good health," when ap-
plied to a human being, mean that the per-
son said to be in good health is in a reason-
ably good stSLte of health, and that he is

free from any disease or illness that tends
seriously or permanently to weaken or im-
pair the constitution. Court of Honor v.

Dinger, 221 111. 176, 77 N. E. 657. One suf-
fering with chronic laryngitis may never-
theless be in reasonably good health. Id.

Where by-laws required certificate of good
health from camp physician after medical
examination by him, held that there was no
reinstatement where physician furnished cer-

tificate without any examination. Warner v.

Modern Woodmen of America [Mo. App.] 96

S. W. 222.

55. Warner v. Modern Woodmen of Amer-
ica [Mo.] 96 S. W. 222.

50. Executors of member held not entitled

to exercise absolute right decedent had at

time of his death to pay delinquent assess-

ment and be reinstated. Order of Golden
Cross V. Bernard, 26 App. D. C. 169.

57. Admission of receipt showing payment
of assessment two days after death of mem-
ber held not cause for reversal. Court of
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pulsion." Equity has jurisdiction of a bill to compel the reinstatement of a mem-
ber wrongfully expelled from a voluntary association when such remedies as are
available within the society have been exhausted.^'

§ 6. The heneficiary.«°—In case the statute or the laws of the order provide
that only persons belonging to certain specified classes may be beneficiaries, a desig-
nation of a beneficiary not within such classes is void," but one not eligible as a
beneficiary may be named as trustee for a person who is, the latter being regarded'
as the re?J beneficiary in such case.^^ Among those commonly made eligible are
"dependents/'«^ "heirs/'«* "members of the family,"^' and "relatives.'"'^ The bene-

Honor v. Dinger, 221 lU. 176, 77 N. B. 557:
58. Plattdeutsohe Grot Glide v. Ross, 117

111. App. 247.
59. Mesisco v. Giuliano, 190 Mass. 352, 76

N. E. 907. Court of law affords no adequate
remedy since It cannot restore him to mem-
bershi'j). Id.,

80. See 5 C. L. 1533, et seq.
«1. Miller v. Prelle, 122 111. App. 380; Su-

preme Lodge, O. M. P. V. Dewey [Mich.] 12
Det. Leg. N. 886, 106 N. W. 140; Dennis v.

Modern Brotherhood [Mo. App.] 95 S. "W. 967.
Designation of persons not within classes
named by Rev. Civ. Code § 712. Foss v.
Petterson [S. D.] 104 N. W. 915. Statute of
foreign state presumed to be same in ab-
sence of provision to contrary. Id. Where
power is reserved to bind the member by
subsequent changes in the contract and re-
strictions are thereafter placed on the nam-
ing of beneficiaries, a member voluntarily
designating a new beneficiary after the
change cannot designate a beneficiary not
contemplated by the contract as changed.
Member held to have no power to designate
woman unrelated to and nondependent on
him, though she -would have been eligible at
the time of the admission of the member.
Caldwell v. Grand Lodge of United Work-
men, 14S Cal. 195, 82 P. 781.

62. Designation of ineligible person "as
guardian" of grandchildren who were eligi-

ble held valid though such person was not
then or thereafter their legal guardian,
grandchildren alone being regarded as bene-
ficiaries and the person named holding the
fund in trust for their benefit. Mee v. Fay,
190 Mass. 40, 76 N. B. 229. Parol evidence
held admissible to show why member caused
insertion of such person's name. Id. Since
property is held for grandchildren in fidu-

ciary capacity, they are not entitled to its

possession and their regularly appointed
guardian cannot recover it in an action at
law, but remedy is, under Rev. Laws c. 159,

§ 1, to have trust declared and defendant as
trustee directed to execute it. Id.

63. Where the assistance is not trivial or
casual or wholly charitable, but is substan-
tial and material, and the obligation to fur-
nish it, although perhaps not enforceable in

law, nevertheless rests on moral and equit-
able grounds, and it Is furnished, not gratui-
tously, but in recognition of sucli obligation,

it is sufficient to render the beneficiary a de-
pendent within Rev. Laws c. 119, § 6. Wil-
ber V. Supreme Lodge of New England Order
of Protection [Mass.] 78 N. B. 445. A de-
pendence founded on the mere whim or ca-

price of the member and which may be cast

aside by him with impunity Is insufficient.

Caldwell v. Grand Lodge of United Workmen,
148 Cal. 195, 82 P. 781.
Held dependent: Sister-in-law. Wilber v.

Supreme Lodge of New England Order of
Protection [Mass.] 78 N. B. 445; Brickson v.
Modern Woodmen of America [Wash.] 86
P. 584.

Held not to be dependent: Stepson grown
and married, earning a good salary and sav-
ing money. Morey v. Monk [Ala.] 40 So. 411.
Married woman unrelated to member, and
whom he promised to take care of until his
death. Caldwell v. Grand Lodge U. W., 148
Cal. 195, 82 P. 781. One living with member
as his concubine or mistress. Miller v.
Prelle, 122 111. App. 380.

64. "Legal heirs" held to have been used,
in its popular sense, and to mean all persons
designated as distributees by the statutes for
the distribution of the property of intestates.
Thomas v. Covert, 126 Wis. 593, 105 N. W.
922. Held to include widow, under Rev. St.
1898, § 3935, subd. 6. Id. Widow held heir,
where contract was governed by laws of
Ohio. Burns v. Burns, 109 App. Div. 98, 95
N. T. S. 797. 'X.egal representatives" held to
mean heirs, where designation would have
been Invalid had words been given their pri-
mary meaning. In re Harton's Estate, 213
Pa. 499, 62 A. 1058. Such construction held
not affected by fact that after designation
had been made rules were changed so as to
include executors and administrators in eli-
gible classes. Id. "Legal representatives"
held to mean "family 'and heirs," latter being
only beneficiaries who could be lawfully des-
ignated when it was Issued, and rule was
not changed by fact that law was subse-
quently amended so as to permit designa-
tion of executors and administrators..
Knights T. & M. Aid Ass'n v. Bleher, 3 Ohio
N. P. (N. S.) 673. For purpose of ascertain-
ing who are the heirs, resort must be had to
the intestate laws of the state under which
the descent is cast. Burke v. Modern Wood-
men [Cal. App.] 84 P. 275. After they have
been ascertained, however, they take under
the contract and not by virtue of the stat-

ute, and hence the contract must be looked
to to determine the share to which each is;

entitled. Id. Where certificate was paya-
ble to heirs generally without naming them,
held that- they shared equally. Id. Heirs as
used in by-la-w held to mean persons to
whom personalty of deceased would go in

case of intestacy, among whom fund should
be distributed in accordance with statute
regulating distribution of personalty of in-
testates. Dielmann v. Berka, 49 Misc. 486,
97 N. T. S. 1027. Where member left father
and widow, latter held entitled to half th&
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ficiary is sometimes required to be eligible both when named and at the time of the
membei-'s death.*^ Where classes of beneficiaries are made eligible in a particular

order, with a provision that in case of a designation out of the order named the

aid shall be rendered to the family or relatives who are heirs at law, the status at

the time of the member's death determines the right.*" Changes in the provisions

as to who may be designated will not be construed as retroactive unless they so pro-

vide either expressly or by necessary implication."" The by-laws sometimes provide
for the disposition of the fund in case there is no valid designation, or in case of
the death of one or more of the named beneficiaries.'"* A provision in the constitu-

tion or by-laws limiting the eligibility of beneficiaries may be waived by the society'^

and cannot be taken advantage of by third persons.''^ The intention of the member
controls in determining the rights of beneficiaries under a certificate where the

power of appointment within the eligible classes rests exclusively with the mem-
ber.'^ Where everything is performed which is required by the society, there can-

not be a lapse of the fund payable on the death of a member except the beneficiary

dies or is otherwise incapacitated to take.^* Provisions as to the manner in wliich

the beneficiary shall be designated must be substantially complied with.'^^ When a

benefit in view of Code Civ. Proc. § 2732. Id.
65. A relative by marriage, as a step-

father, .is not a member of the family when
not a member of the household nor main-
taining the usual family relations. Supreme
Lodge, O. M. P. V. Dewey [Mich.] 12 Det.
Leg. N. 886, 106 N. W. 140.

66. On the death of a spouse without issue
of the marriage thereby dissolved, children
o# the decedent by a former marriage lose
their aiHnity to the surviving step-parent.
Morey v. Monk [Ala.] 40 So. 411. Step-son
held not a relative of step-father in such
case. Id.

67. Where .by-laws required new benefi-
ciary to be eligible "when named" and mar-
riage of member with beneficiary designated
as his wife was void because he already had
a living wife, held that designation was void
regardless of whether fact that they contin-
ued to live together after death of lawful
wife constituted a valid common-law mar-
riage. Miller v. Prelle, 122 111. App. 380. Un-
der Illinois statute beneficiary must be within
eligible classes at time of member's death.
Id.

68. Widow of member held entitled to pro-
ceeds as against claim of father of member
designated as beneficiary before the mar-
riage. Larkin v. Knights of Columbus, 188
Mass. 22, 73 N. B. 850; Davin v. Davln, 99 N.
Y. S. 1012.

69. See, also, § 5F, ante. Where at the
time a creditor was named as beneficiary
such designation was lawful, subsequent
change making such designation unlawful
held not to affect the right of the creditor

to recover. Emmons v. Supreme Conclave,
L O. H. [Del.] 63 A. 871.

70. A by-law declaring that when a bene-
ficiary died before the member the share of

the deceased, in the absence of other desig-
nation, should go to the surviving bene-
ficiaries equally held eifective to defeat the
claim of a widow who was not designated.
Polhill V. Battle, 124 Ga. Ill, 52 S. E. 87.

A by-law declaring the designation of bene-
ficiary void on the death of the beneficiary

and providing that in case no new designa-

tion is made payment shall be made to per-
sons designated In their order is' controlling
in such cases. Widow, who was a second
wife, held entitled to fund as against claims
of children of former wife where designation
as beneficiary was not changed by the mem-
ber after her death. In re Bock's Estate, 49
Misc. 286, 99 N. Y. S. 157. Where a by-law
makes the benefit payable in a particular or-
der in case of failure to designate a bene-
ficiary or the designation of an unlawful one,
the preferred beneficiary, under the by-law,
has a direct interest in the contract which
he is entitled to enforce when the beneficiary
named is unlawful. Husband held entitled
to enforce payment of proceeds of policy on
wife's life, payable to her step-father. Su-
preme Lodge Order of Mutual Protection v.

Dewey [Mich.]' 12 Det. Leg. N. 886, 106- N. W.
140.

71. Mutual aid society. Alfsen v. Crouch,
115 Tenn. 352, 89 S. W. 329.

72. Alfsen v. Crouch, 115 Tenn. 352, 89 S.

W. 329. The payment of an invalid certifi-

cate does not confer any basis in equity for
third persons to lay claim to the money.
Father of member who was original bene-
ficiary held not entitled to recover from al-

leged illegally substituted beneficiary amount
paid by society. Id.

73. Where a member designated his two
children to take in equal parts and one died,

and thereafter the member continued to pay
assessments for the full amount withovit
changing the'certiflcate, he showed his inten-

tion to pass the whole fund to the survivor.
Dennis v. Modern Brotherhood [Mo. App.] 95

S. W. 967. Mother of member held entitled

to proceeds as against claim of widow. Cos-
ton V. Coston [Mich.] 13 Det. Leg. N. 540,

108 N. W. 736.

74. Death of Joint beneficiary held not
ground for lapse of share of deceased. Den-
nis V. Modern Brotherhood [Mo. App.] 95 S.

W. 967.

75. Provision that "name" of beneficiary
should be recorded and indorsed on certificate

held substantially complied witli where reg-
istration and indorsement stated that bene-
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member has defectively but in good faith sought to comply with the law as to desig-

nation of beneficiaries and has made every effort on his part to do so, equity will

interpose to effectuate his intention.'" A designation by will is sufficient when the

will follows the policy. ''^ Whether the testator has exercised the power''* and who
are entitled to take under a testamentary designation are questions of int«ntion to

be determined from the language used in the will.'* A prohibition in the contract

of the right to designate by will is valid.*" Directory provisions requiring designa-

tion at a certain time and place may be waived by the society.*^ The laws of the

state where the society is organized generally govern in determining the eligibility

of beneficiaries.*^ Where, however, the right of a socieity to do business depends

on the statutes of two states, one where it is organized and the other, where it is per-

mitted to do business as a foreign corporation, the laws of the latter will control, in

cases originating therein, in determining who may be made beneficiaries.*^

In the absence of a provision to the contrary in- the contract,** the beneficiary

ordinarily has no vested interest in the certificate during the member's lifetime,*^

and hence his death before that of the member puts an end to his interest.** The
member may ordinarily surrender the certificate*' or"change the beneficiaries at will**

flciary was such person as member should
name in Ms will. Brooklyn Trust Co. v.

Seventh Regiment Veteran & Active League,
99 N. T. S. 248.

76. Wife of member held entitled to ben-
flts as designated beneficiary, though never
In fact designated according to the rules of

the society. St. Louis Police Relief Ass'n v.

Tierney, 116 Mo. App. 447, 91 S. W. 968.

77. Jacob V. Jacob's Ex'r, 28 Ky. L. R. 327,

89 S. W. 246.

78. Will bequeathing specified sum to be
derived from testator's life Insurance held to

exercise power of designation conferred by
cerfifioate where total amount of insurance,
including certificate, did not equal such sum.
Jacob V. Jacob's Ex'r, 28 Ky. L. R. 327, 89

S. W. 246.

79. "Where beneficiary was to be "as pro-

vided in my will," held that general residu-

ary legatee was entitled to the money though
fund.wa-s not specifically mentioned. Brook-
lyn 'Trust Co. V. Seventh Regiment Veteran
& Active League, 99 N. T. S. 248.

80. Not contrary to public policy. Thomas
V. Covert, 126 Wis. 593, 105 N. W. 922.

81. St. Louis Police Relief Ass'n v. Tier-

ney, 116 Mo. App. 447, 91 S. W. 968.> Provi-
sions of constitution requiring member to

appear at the office of the association be-

tween certain hours on the third day after

admission and designate a beneficiary, and
that on falling to make a designation the

fund will be paid to his heirs at law, held

directory and to have been waived. Id.

82. In absence of evidence to the contrary,

it will be presumed that the law of a sister

state is the same as the law of the forum in

determining the legal status of a substituted

beneficiary in a contract Issued by a foreign

fraternal society. Foss V. Petterson [S. D.]

104 N. W. 915.

83. Dennis v. Modern Brotherhood [Mo.

App.] 95 S. W. 967.

S4. Where the contract reserves no power

to change the beneficiary except with his

consent, while sui juris, the beneficiary takes

a vested interest which is not divestea by

his death prior to that of the member. Simms

V. Randall [Tenn.] 96 S. W. 971. Proceeds
held to pass to distributees of beneficiary
predeceasing member. Id. The mere pay-
ment of dues and assessments by a benefi-
ciary does not. In the absence of anythin.?
further, give him a vested interest so as to
prevent a change without his consent. Grand
Lodge A. O. U. W. v. O'Malley, 114 Mo. App.
191, 89 S. W. 68. The Missouri statute (Rev.
St. 1899, § 1417), providing that payment of
dues and assessments by a beneficiary shall
not give the beneficiary a vested Interest In
the certificate, has no retrospective operation.
Id.

85. Wandell v. Mystic Toilers [Iowa] 103
N. W. 448; Knights of Maccabees v. Sackett
[Mont.] 86 P. 423. A change in the law can-
not be said to impair the contractual rights
of the beneficiary (Westerman v. Supreme
Lodge K. P. [Mo.] 94 S. W. 470), nor can a
change in the constitution and by-laws have
such effect (Id.). An agreement that engage-
ment in a prohibited occupation shall work
a forfeiture of benefits is binding on the
beneficiary. Fraternal Aid Ass'n v. Hitch-
cock, 121 111. App. 402. One cannot assail
change of beneficiaries on gi-ound of fraud,
or, where his rights have beeii out off by a
cancellation of the original certificate, be-
cause second beneficiary was ineligible. Alf-
sen V. Crouch, 115 Tenn. 352, 89 S. W. 329.

In order to make a prima facie case in an
action on the certificate, the beneficiary is

required to plead performance by the mem-
ber. Grand Lodge A. O. U. W. v. Hall [Ind.
App.] 76 N. B. 1029.

86. Administrator of cobeneficiary who
predeceased member held not entitled to
maintain action against society to recover
on certificate, though member took no action
toward making a cnange incident to the
death of the beneficiary. Dennis v. .Modern
Brotherhood [Mo. App.] 95 S. W. 967. This
is true In Missouri as to beneficiaries under
certificates of foreign societies not entitled
to exemption as fraternal societies from the
operation of insurance laws applicable to
regular life companies. Id.

87. May do so on any ground and for any
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during his lifetimey^' provided he has sufficient mental capacity to contract.""

Changes must^ however, be made in the manner prescribed by the laws of the associa-

tion,'^ unless compliance therewith is waived'^ during the. member's lifetime."^

Where the original beneficiary is hiinself to blame for the nonsurrender of the

original certificate, he cannot contend that an attempted change is thereby rendered

invalid.'* If a member who has pursued the course pointed out by the laws of the

order, and has done all in his power to efliectuate a change, dies before a new certifi-

cate has actually been issued, equity will regard the change as having been efCectuat-

ed.'° A beneficiary who has paid assessments prior to a valid change of beneficiaries

is entitled to reimbursement out of the fund.'" A designation of beneficiaries valid

when made ordinarily remains valid until changed in the method provided by the

contract,'^ and hence an attempted change which is ineffectual for any reason does

reason he sees fit, and when surrendered and
canceled, it is entirely immaterial to the
original beneficiary whether the society ever
issued another or to whom it made payment
of the proceeds of a policy Issued In lieu of

the original. Alfsen v. Crouch, 115 Tenn.
352, 89 S. W. 329.

88. Wandell v. Mystic Toilers [Iowa] 105

N. W. 448; Knights of -Maccabees of the
World V. Sackett [Mont.] 86 P. 423. Bene-
ficiary of certificate payable as directed by
will held not shown to have been changed to

designate the children of the member. Jacob
V. Jacob's Ex'r, 28 Ky. L,. E. 327, 89 S. "W. 246.

89. Since interest of beneficiary attaches

Instantly upon the death of the insured,

change must have been effectuated before

that time. Knights of -Maccabees v. Sackett
[Mont.] 86 P. 423. Where insured sent appli-

cation by mail but it was not received by
association until six hours after his death,

held that interest of original beneficiary was
not affected. Id. Mail was his agent and
he took the risk of a failure to deliver prior

to his death. Id.

90. Insanity of a member at time of at-

tempted change leaves original designation

in full force. Sovereign Camp, Woodmen of

the World v. Wood, 114 Mo. App. 471, 89

S. W. 891.

91. In re Harton's Estate, 213 Pa. 499, 62

A. 1058. Where no change was made in ac-

cordance with by-laws and rules, held that

attempted change by naming different bene-

ficiary in will was invalid and did not affect

rights of those originally named. Burke v.

Modern Woodmen [Cal. App.] 84 P. 275. A
provision in a bond executed by a-member
and his beneficiary for payment of the money
due from the proceeds of the insurance held

Inoperative as a change of the person desig-

nated to receive payment. Algeo v. Fries, 27

Pa. Super. Ct. 157. Change held ineffectual

where declaration made to procure it was
signed by only one witness instead of two

as required. Abbott v. Supreme Colony Unit-

ed Order of Pilgrim Bathers, 190 Mass. 67.

76 N. E. 234. Fact that two witnesses could

not be procured because rule of hospital

where member died aHowed but one visitor

a day to a patient held not to change rule.

It not appearing that the necessity for two

was caUed to attention of hospital authori-

ties Id. Attempted change failing to stip-

ulate for a waiver of rights of beneficiary,

held not a substantial compliance with con-

stitutional provision requiring such waiv-

er. Flowers v. Sovereign Camp. Wood-
men of the World [Tex. Civ. App.] 14
Tex. Ct. Rep. 311, 90 S. W. 526. Where a
change can be made under a lost certificate
only by an actual furnishing of proof of loss
thereof with request for change, the mere
mailing of the request and proof is insuflJ-
cient. Death of member prior to actual re-
ceipt of request and proof of loss of certifi-
cate held to render attempted change qi
beneficiary unavailing. Id. Substantial com-
pliance is sufficient. Provisions held sub-
stantially complied with. Grand Lodge, A. O.
LT. W. V. O'Malley, 114 Mo. App. 191, 89 S. W.
68. Afl^flavit held sufficient application for
new certificate. Polish National Alliance v.

Nagrabski [N. J. Eq.] 64 A. 471.

92. Since laws as to manner of change are
solely for society's benefit, strict compliance
therewith may be waived by it. Change held
effective without surrender of old certificate.
Grand Lodge, A. O. U. W. v. O'Malley, 114
Mo. App. 191, 89 S. W. 68; Stronge v. Su-
preme Lodge, K. P., 97 N. Y. S. 661. Defective
declaration held not waived by its receipt by
subordinate lodge where neither it nor its

officers had authority to waive laws, and evi-

dence showed that supreme board of direct-
ors knew nothing of defect until after mem-
ber's death. Abbott v. Supreme Colony, U.
O. of P. F., 190 Mass. 67, 76 N. E. 234. Society
held- estopped by assurance of local secretary
as to sufficiency of art indorsement for change
of beneficiary. Wandell v. Mystic Toilers

[Iowa] 105 N. W. 448. Husband of member
held not entitled to contest a change of ben-
eficiary by which member's father was sub-
stituted. Id.

93. Since beneficiary becomes vested on
the death of the member, any waiver by the

society must occur during his lifetime. Gor-
don v. Gordon, 117 111. App. 91. Payment of

amount of certificate into court and requiring

the claimants to interplead held not a waiver
of any rights of the beneficiary. Knights of

Maccabees v. Sackett [Mont.] 86 P. 423.

94. Though nonsurrender might be avail-

able to society as a defense. Polish Nat.

Alliance v. Nagrabski [N. J. Eq.] 64 A. 471.

95. As where member has absolute right

to make the change, and acts remaining to

be done by the association are purely min-

isterial. Polish Nat. Alliance v. Nagrabski

[N. J. Eq.] 64 A. 471.

96. Grand Lodge, A. O. U. W. v. O'Malley,

114 Mo. Apo. 191, 89 S. W. 68.
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not affect the rights of the original-beneficiary."' Where, however, the original cer-

tificate has been surrendered and canceled, the rights of the original beneficiary are

thereby terminated, regardless of whether a new certificate subsequently issued is

valid or not.°° Statutes in some states authorize the substitution of persons not
previously eligible on the death of the first named beneficiary.^

Assignment of benefits.^—An instrument purporting to be procured by one act-

ing for himself and others, agreeing on a division of the proceeds of a certificate,

is not enforceable as an assignment where his authority to represent others was lack-

ing,' and a recital therein that it is made with the approval of the others does not

obviate the lack of authority.* Where an attempted change of beneficiary is in-

effectual, the proposed substitute cannot claim title by assignment in the absence of

delivery or written transfer of the certificate,^ nor can the certificate in such case

be claimed as a gift;° but the courts will hold a change of benefi-ciary to be an as-

signment to effectuate the intention of the member as to the disposition of the pro-

ceeds.'

Exemption of lenefits from liability for debts.^—Statutes" and the contract**

frequently exempt the proceeds of the certificate from liability for the member's

debts. A creditor cannot rely on representations as to the character of a fraternal

insurance policy which he takes as security for a debt to assert its nonexemption

from liability for debts.** Where the heirs of the member are named as beneficiaries.

07. Burke v. Modern Woodmen [Cal. App.]
84 P. 275.

98. Change ineffectual because new bene-
ficiary was ineligible. Miller v. Prelle, 122
111. App. 380; Foss v. Petterson [S. D.] 104
N. W. 915. Where member was insane at
time of attempted change. Sovereign Camp,
Woodmen of the World v. Wood, 114 Mo. App.
471, 89 S. W. 891.

99. In such case held that original bene-
ficiary could not recover from new beneficiary
the amount-of the certificate, which had been
paid to her by the company, on ground that
she had no Insurable Interest. Alfsen v.

Crouch, 115 Tenn. 352, 89 S. W. 329.

1. Authorized by Act Dec. 31, 1901, "with
the consent of the officers and under the
rules they may prescribe." Mprey v. Monk
[Ala.] 40 So. 411. After death of original
beneficiary member designated a new one
who was ineligible under the by-laws as
they then existed. Subsequently the above
act was passed before the member's death,

but association took no affirmative action to

change by-laws. Held that designation hav-
ing continued after the passage of the act

and until member's death, the society could
not contend that person so designated was
Ineligible, and persons who would have taken
had there been no valid designation were in

same position. Id.

2. See 5 C. L. 1535.
3. Banholzer v. Grand Lodge, A. O. U. W.

[Mo. App.] 95 S. W. 953.

4. Contract with widow, who had action
for divorce pending against member at time
of his death, held ineffective to deprive her
of her rights as beneficiary. Banholzer v.

Giand Lodge, A. O. U. W. [Mo. App.] 95 S.

W. 953. Instrument executed by beneficiary

named In certificate held nothing more than

a mere executory contract to assign (Id.),

and not an assignment legal or equitable

(Id.).

5. 6. Flowers v. Sovereign Camp, Wood-

men of the World [Tex. Civ. App.] 14 Tex.
Ct. Rep. 311, 90 S. W. 526.

7. Change of beneficiary from wife of
member to sister held an assignment as se-
curity for indebtedness. Great Camp, Knights
of Modern Maccabees v. Deem [Mich.] 13
Det. Leg. N. 79, 107 N. W. 447.

8. See 5 C. L. 1536.

9. The proceeds are exempt from liability
for debts of the beneficiary accrued at the
time of payment, under Insurance Law, art.

6, § 212. People's Bank v. Cushman, 109 App.
Div. 349, 95 N. Y. S. 882. A New York asso-
ciation not incorporated or reincorporated
under the New York insurance law is ne,fer-
theless within the provision exempting the
proceeds from liability for debts. Insurance
Law (Laws 1892, p. 2015, c. 690, as amended
by Laws 1897, p. 261, c. 345) art. 6, §§ 201,

206, 212, construed. Id.

10. • Where the purpose of the contract is

to secure to relatives and dependents a fund
free from the claim of creditors. It will be
construed as creating a spendthrift trust as
fully as If it in terms provided that the money
payable should not be subject to the en-
gagements or liabilities of the beneficiary.
Algeo V. Fries, 27 Pa. Super. Ct. 157. The
contract of an unincorporated fraternal asso-
ciation specifically excluding creditors from
any right to the fund payable on the death
of a member is valid. Proceeds held not sub-
ject to garnishment under judgment on bond
executed by member and beneficiary. Id.

Such a contract, described as a beneficiary
certificate, is not an insurance policy within
the statutes relating to insurance companies-
and policies. Assignee of benefit certificate

held charged with knowledge of its charac-
ter. Id.

11. Representation that certificate was a
life insurance policy held not binding on
beneficiary. Algeo v. Fries, 27 Pa. Super. Ct.

157.
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they take by virtue of the contract and not by succession so that the proceeds of the

certificate are not assets of the member's estate.^^ A law placing benefits "to be

paid" beyond attachment or the like is not an exemption of such as have been paid to

the credit of the beneficiary.^''*

§ 7. Maturity and accrual of lenefitsP—The right to the benefit does not

mature until death of the insured from one of the insured causes or the happening
of the event stipulated against.^* Where benefits are not by the terms of the con-

tract due until six months after proofs of death are filed, a prior denial of liability

does not mature them.^^ A promise to pay after satisfact9ry proof of death and of

the identity and right of claimant and the validity of the claim does not require

such a showing as ought reasonably to satisfy the society's officers that the society

has no good defense against the claim.^°

§ 8. Notice and proofs of death or disability}''—Notice within a limited timo

after 'accident or disability is a valid requirement/' but application cannot be re-

quired for a benefit accrued before the by-law was passed.^" Notice need not be giv-

en where the insurer has actual knowledge within the time stipulated for the giving

of formal notice.^" Where an association was put on inquiry by the filing with it of

a claim which, followed by investigation, would have disclosed a progressive and fatal

illness that would entitle him' to sick benefits for the remainder of his life, it was

unnecessary for the 'member to give notice from time to time of the continued exist-

ence of his disease^"- except for the purpose of laying a foundation for claims for

interest.^^

Proofs'^' are waived by a denial of liability,^* and treating a proof sent as suffi-

cient waives defects.^" "When proofs, of loss are required to be satisfactory to in-

surer's board of directors, the law implies a further provision that the board shall

act reasonably in its decision,^" and the board is not justified in rejecting the proofs

merely because they disclose a defense available under the contract.^^ The proofs

need not negative the existence of facts which constitute a defense in an action on

the contract.^' A provision requiring certificates of disability or proofs of loss to

be furnished within a limited time after accident or disability is valid/' and physical

12. Burke v. Modern Woodmen of America
[Cal. App.] 84 P. 275.

12a. Recor v. Eeoor [Mich.] 12 Det. Leg.

N. 784, lOG N. W. 82.

13. See 5 C. L. 1536.

14. Rislcs assumed, suicide clauses and ex-

ceptions, see ante § 5C; Incontestable

clauses, see ante § 5G.

15. Action for monument benefits held pre-

mature. Arrison v. Supreme Council of Mys-
tic Toilers, 129 Iowa, 303, 105 N. W. 580.

16. If the proof showed facts of which the

society might avail itself as a defense, this

would not bar the bringing of an action.

Lyon V. United Moderns, 148 Cal. 470, 83 P.

804.

17. See 6 C. L. 1537.

18. Order of United Commercial Travelers

V. Barnes, 72 Kan. 392, 80 P. 1020, 82 P. 1099.

Date of accident (swallowing a pin) and of

the time when insured first knew of it held

for jury. Id.

19. Dary v. Providence Police Ass'n, 27

R. L 377, 62 A. 513.

20. Western Travelers' Ace. Ass'n v. Tom-
son [Neb.] 103 N. W. 695.

21. 22. Dary v. Providence Police Ass'n,

27 R. I. 377, 62 A. 513.

23. See 5 C. L. 1537.
24. Denial - of liability held waiver of

proofs of loss. Arrison v. Supreme Council
of Mystic Toilers, 129 Iowa, 303, 105 N. W.
580.

25. Arrison v. Supreme Couneil of Mystic
Toilers, 129 Iowa, 303, 105 N. W. 580.

26. IDecision of board that proofs were un-
satisfactory held not conclusive on member.
Noyes v. Commercial Travelers' Eastern Ace.
Ass'n, 190 Mass. 171, "76 N. E. 665.

27. 28. Noyes v. Commercial Travelers'
Eastern Ace. Ass'n, 190 Mass. 171, 76 N. E.
665.

29. Where Injury was claimed to have re-

sulted from swallowing a pin, held error to

refuse to require jury to answer on what
date pin was swallowed (Order of United
Commercial Travelers v. Barnes, 72 Kan. 392,

80 P. 1020, 82 P. 1099), and when plaintiff

first learned that he had swallowed the pin
(Id.), but questions calling for findings as 'to

who were present when he swallowed it and
the circumstances were improper (Id.). A
by-law requiring the furnishing of a "weekly
certificate from the attending physician of a
member as a prerequisite to payment of sick
benefits is valid. Myers v. Alta Friendly So-
ciety, 29 Pa. Super. Ct. 492.



1804 FEATEEISTAL BENEFIT AS'SOCIATIOJSTS 8 9. 7 Cur. Law.

inability to comply is not always an excuse for failure so to do/" but when the re-

quirement for notice is made a part of the contract subsequent to the illness or dis-

ability and is not given a retrospective operation it is not a condition precedent to

liability.^^

§ 9. Payment of benefits and discharge of liaiility.^^—The requirement of

receipts and signatures of beneficiaries on the certificate as a condition precedent to

payment of the amount due thereunder is valid.'^ Payment to known beneficiaries

does not release the liability of the society to others whose existence is unknown at

the time of payment.^* The consideration paid on a settlement procured by false

representations need not be returned as a condition precedent to suit for the bal-

ance.^'* Where the sum paid is insufficient to satisfy an accord of a claim under a

certificate, the plaintiff may retain the money as a partial payment and sue for the

balance,^* or disregard the accord, return the a-mount paid, and sue for the entire

amount of the original claim.^^ A settlement for a less sum than is due when in-

duced by fraud is not binding'* and tender back is not prerequisite to recover on

the policy.^' A settlement for less than the face of the claim is not rendered fraudu-

lent by mere nondisclosure to the claimant that a by-law reducing the benefit had

been declared invalid.** Where the amount paid is insufficient to execute an ac-

cord, the question of fraud in negotiating it is immaterial.*'- Funeral benefits are

generally made payable to the member's next of kin or to thos6 having charge of

his burial.*^

Interest.*^—^A beneficial association will not be treated as a delinquent debtor,

within the rule requiring the payment of interest, before demand made on it, follow-

ed by its refusal or neglect,** and though demand is unnecessary under the par-

ticular circumstances of the case to keep a claim alive, it is necessary for the pur-

se. Not where the writing and signing of

the member's name is not forbidden to be
done by others. Myers v. Alta Friendly Soc,
29 Pa. Super. Ct. 492.

31. A by-law requiring application for

sick benefits to be made within one week
from commencement of sickness held inap-
plicable to sickness commencing prior to its

adoption. Dary v. Providence Police Ass'n,

27 R. I. 377, 62 A. 613.

32. See C. D. 1537.

33. Hence, until it is done, a garnishment
of the fund in the hands of the association

for the liabiKty of the member and bene-
ficiary cannot be enforced. Algeo v. Fries,

27 Pa. Super. Ct. 157.

34. Widow of marriage unknown to so-

ciety or member's relatives held entitled to

share of death benefit notwithstanding pay-
ment of the benefit in full to father of mem-
ber. Dielmann v. Berka, 49 Misc. 486, 97

N. T. S. 1027.
35. Mowry v. National Protective Soc, 27

Pa. Super. Ct. 390.

36. Kinney v. Brotherhood of American
Yeomen [N. D.] 106 N. W. 44. A finding that
there had been no accord and satisfaction

as to the claim on the policy in suit held
conclusive on appeal. Id.

37. Kinney v. Brotherhood of American
Yeomen [N. D.] 106 N. W. 44.

Voluntary payment of funeral benefits need
not be restored on the rescission of such ac-

cord (Kinney v. Brotherhood of American
Yeomen [N. D.] 106 N. "W. 44), and such pay-
ment need not be credited as a partial pay-
ment (Id.).

38, 39. Where settlement is procured with
a beneficiary by false representations as to the
terms of the contract, her action to recover
the balance due does not involve the ques-
tion of the settlement of a disputed claim,
or the compr^gmise of a doubtful right. Mow-
ry V. National Protective Soc, 27 Pa. Super.
Ct. 390.

40. McCloskey v. Supreme Council, A. L.
H., 109 App. Div. 309, 96 N. Y. S. 347.

41. Kinney v. Brotherhood of American
Yeomen [N. D.] 106 N. W. 44.

42. Plaintiffs held entitled thereto where
petition alleged that they were next of kin.

and evidence showed that they were mem-
ber's children and had charge of her burial.
Sleight V. Supreme Council Mystic Toilers
[Iowa] 107 N. W. 183. Where, in the ab-
sence of the designation of a person to re-

ceive a funeral benefit, it became the duty of

the association, under the by-laws, to pay it

to his widow, unless certain officers of the
association were satisfied that it would be
diverted from its legitimate purpose. In which
latter case they had full power to see- that

the funeral expenses were paid, an under-
taker who conducted the burial without any
contractual relation to the association could
not require the payment of the benefit to

him by the service of notice that the widow
had declared her purpose of refusing to pay
the undertaker for his services. Battersby
V. Schuylkill Tribe No. 202, I. O. R., 29 Pa.
Super. Ct. 288.

43. See 5 C. L. 1537.

44. Right to interest on sick benefits not
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pose of creating the relation of debtor and creditor.*' Hence, in the absence of

proof of demand earlier than the date of the writ, interest will be computed from
that date when the claim in suit is well-founded.*"

"

§ 10. Procedure to enforce right to lenefits, etc."—Agreements to arbitrate

or submit to official decision*^ which attempt te usurp the functions of justice are

invalid,*" but purely internal concerns may be so concluded,"* and where a member
voluntarily concurs in and submits to the decision of an officer purporting to have
final authority, he is bound by the decision." A requirement that before suit the

remedies provided by the society shall first be exhausted is valid,"^ and a legal excuse

must be given for failure to resort to them."^ Where appeals within a society are*

heard only in convention whose meetings are two years apart, a postponement of

an appeal is prima facie unreasonable"* and is in legal effect a decision disallowing

the claim."" The right, on rejection of a claim for injuries by the society, to proceed

in the courts is not waived by the claimant's subsequent efforts to secure paj'ment

by submitting to an examination as to his injuries by the society's physici'in and
making no objection to his report."' A decision expelling a member who was
physically disabled to appear and defend and for whom no other could act is not

binding."^

Rights of actiffn and defenses in general.'^—A cause of action arises out of a

valid subsisting contract of insurance or for benefits"' assuming the particular risk

which has befallen,'" and performance by insured and the beneficiary of the terms

binding on them,'^ coupled with such other facts and notice and proofs of loss

as are necessary to mature the right."^ A beneficiary may maintain an action

against a reinsurer of the risks of a society, though not a party to the contract of re-

insurance."' Injunction will not issue to impound emergency funds before the rigli t

of recovery is established, no fraud being charged.'* The defense of no loss ar.il

that of failure to give notice are not necessarily inconsistent.'"

Jurisdiction and venue.^^—^Actual notice by a foreign association of the coin-

paid as accrued determined. Dary v. Provi-
dence Police Ass'n, 27 R. I. 377, 62 A. 513.

45, 46. Dary v. Providence Police Ass'n,

27 R. I. 377, 62 A. 513.
47. See 5 C. L. 153S.
48. See 5 C. L,. 1525. .

49. A by-law obligating a member to

abide the decision of an officer of the society

as to the construction of the laws thereof is

invalid as an attempt to usurp the judicial

functions of government. E'raternal Aid
Ass'n V. Hitchcock, 121 111. App. 402.

50. A by-law purporting to give an oJBcer

of the society authority finally to construe
the laws of the society and decide all ques-
tions arising thereunder held to relate to

questions concerning the government of the
society and the general conduct of its affairs

(Fraternal Aid Ass'n v. Hitchcock, 121 111.

App. 402), and not as investing the officer

with the power finally to determine the con-

tract liability of the society to its members
(Id.).

51. Express waiver of liability for injuries

in particular occupation held binding, irre-

spective of validity or invalidity of opinion

pursuant to which it was made. Fraternal

Aid Ass'n v. Hitchcock, 121 111. App. 402.

52. Held binding on member and bene-

ficiary. Beeman v. Supreme Lodge, Shield of

Honor [Pa.] 64 A. 792, afg. 29 Pa. Super. Ct.

387.

53. Union Fraternal League v. Johnston^
124 Ga. 902, 53 S. B. 241.

54. 55. 56. Carey v. Switchmen's Union
of North America [Minn.] 107 N. W. 129.

57. Where the laws of an order provide
for notice of expulsion and give the right
of appeal within the order from such action,
but make no provision for appeal by another
on behalf of a member, a member's riglits

are not affected by an expulsion for false

statements in procuring admission of whic'n
action she had no notice by reason of her
mortal sickness and unconsciousness lasting
from the time of expulsion till death, though
no appeal was taken. Kidder v. Supreme
Commandery United Order of Golden Cross-

[Mass.] 78 N. B. 469.

58. See 5 C. L. 1538.

59. 60. See ante § 5.

61. See ante §§ 5, 6.

62. See ante §§ 7, 8.

63. Cosmopolitan Life Ins. Co. v. Koegel,
104 Va. 619, 52 S. B. 166..

64. Assessment levied on the membership
of a society failed to produce sufficient to

pay a certificate In full. Northwestern
Traveling Men's Ass'n v. Raphael, 121 111.

App. 540.
65. Western Travelers' Aco. Ass'n v. Tom-

son [Neb.] 105 N. W. 293, on rehearing cor-
recting 103 N. W. 695.

66. See' 5 C. L. 1538, n. 6.
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mencement of an action against it does not give the courts "jurisdiction in personam"
over it."^ The Washington statute does not authorize service to be made on a deputy
on behalf of a society which has appointed a state officer agent for service,"' nor has

such agent power to accept service by mail."" In Michigan fraternal societies are

exempt from the general insurance laws relating to venue.''"

Pleading.''^—The complaint may omit facts presumed of a policy^^ and need

not anticipate and negative defenses.'^ A general allegation of performance of con-

ditions precedent is generally permissible by the codes/* and defective allegations

should be promptly challenged;'" but a complaint by a beneficiary averring per-

formance of all conditions by her to be performed, without averring performance by

the member, is demurrable.'" Waiver cannot be shown under an allegation of per-

formance" but must be specially pleaded.'' Where a society issues a certificate pro-

viding for payment of a specified sum in consideration of fixed sums at fixed periods,

a declaration on the certificate will be governed by rules applicable to regular life

policies, and not those governing certificates of fraternal societies.'* A bill seeking

restoration of the complainant to membership in a voluntary association from which

he charges an illegal expulsion,' and also seeking to have ordered paid to him such

benefits and expenses incurred for medical attendance, is multifarious.'"

An answer or afiidavit of defense must aver the facts from which the court

can determine the law of the defense.'^ When a plaintiff has alleged generally the

performance of conditions precedent, the defendant must specially plead any con-

dition and breach on which he relies,'^ and the same as to breach of warranty.''

67. Bennett v. Supreme Tent Knights of
Maccabees, 40 "Wash. 431, 82 P. 744. Service
of summons on the commissioner of insur-
ance is sufficient in North Carolina to confer
jurisdiction over a foreign fraternal society.
Brenizer v. Supreme Council Royal Arcanum
[N. C] 53 S. E. 835.

68, 60. Lavifs 1901, p. 360, c. 174, construed.
Bennett v. Supreme Tent Knights of Mac-
cabees, 40 Wash. 431, 82 P. 744.

70. Societies held exempt from Comp.
Laws ,§§ 10,444[ 10,445, providing that actions
may Ije commenced against any- insurance
company in any county in which plaintiff
resides and that the declaration or writ may
be served by the sheriff of the county where
the principal office of the company Is lo-
cated. Monger v. New Bra Ass'n [Mich.] 13
Det. Leg. N. 653, 108 N. W. 1111.

71. See 5 C. L. 1538.
72. Need not aver a consltlcTatlon, Rev.

St. 1899, § 894, declares that all instruments
promising payment of money import a con-
sideration. Johnson v Sovereign Camp,
Woodmen of the World [Mo. App.] 95 S.

W, 951. Averment in petition that same
was issued on a "valuable consideration"
held surplusage in view of Rev. St. 1899,

§ 894. Id. A stipulation that insured may
designate the beneficiary to -whom the
agreed sum shall be paid is equivalent to
promising to pay money within the law pre-
suming a consideration of written instru-
ments promising to pay money. Grand
Lodge, A. O. U. W. v. Barwe [Ind. App.] 75 N.
B. 971.

73. Supreme Lodge, K. P. T. Lipscomb
[Fla.] 39 So. 637.

74. Balllnger's Ann. Codes & St. § 4934.
Taylor v. Modern Woodmen, 42 Wash. 304,

84 P. 867.

75. Held anincfent on appeal: Allega-
tions as to compliance with constitution
relating to appeals. Carey v. Switchmen's
Union of North America [Minn.] 107 N. W
129. Complaint for permanent disability
benefits held sufficient to meet provisions
of constitution on which the right to bene-
fits was based. Brotherhood of Painters,
Decorators & Paperhangers v. Moore, '!6

Ind. App. 5,80, 76 N. B. 262.
76. Under the Indiana practice permit-

ting a general averment of performance of
conditions precedent. Grand Lodge, A. O. U.
W. V. Hall [Ind. App.] 76 N. B. 1029.

77. . Bvidence of waiver of right to re-
instatement held inadmissible. Victors v.

National Prov. Union, 99 N. T. S. 299.

78. Victors V. National Prov. Union, 99
N. T. S. 299.

79. A certificate held a policy of Insur-
ance within Code 1887, § 3251, declaring
what shall be a sufficient declaration in
actions on policies and not merely a certifi-

cate of membership within Acts 1897-98, p.

734, c. 688, relating to benevolent societies
and beneficial associations. Cosmopolitan
Life Ins. Co. v. Koegel, 104 Va. 619, 52 S. B.
166.

80. Misisco v. Giuliano, 190 Mass. 352, 76
N. B. 907.

81. Affidavit of defense based on a mis-
statemedRt in the application as to the preg-
nancy of applicant held insufficient. McCaf-
frey V. Knights and Ladies of Columbia,
213 Pa. 609, 63 A. 189. Answer averring
forfeiture for nonpayment of assessment
held sufficient. Sovereign Camp, Woodmen
of the World v. Ogden [Neb.] 107 N. W. 860.

82. The general denial does not raise
the issue as to breach of a condition preced-
ent, the performance of which has been
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in defensively pleading nonpaymeni of an assessment, facts should be averred show-
ing that it was leigally levied."

A reply pleading estoppel to claim that a canse of risk was excepted must state

facts showing equitable estoppel.'^ A special exception is necessary in Texas to

reach want of particularity in ai^ply.*^ Failure to deny the execution of a certifi-

cate under oath is, in Missouri, an admission or confession of its execution,'^ but

the defendant is not thereby prevented from showing under a proper answer that

there was no consideration or that it failed!*^ If not controverted a general alle-

gation of performance of conditions precedent^" is taken as true, and there is no
issue thereon if the complaint is silent and defendant makes no objection."" WTiere

suspension of the member is justified by a ground pleaded, it caifnot be shown that

a different ground existed."^ A stipulation "reserving" certain issues reserves only

those joined. °^

Evidence.^^ Presumptions and iurden of proof."*—Members are presumed to

know the constitution and by-laws.'^ The presumption is that assessments were

paid when due."" When considering and answering questions involving an appli-

cant's past and present condition of bodily health, the applicant is presumed to have

been cognizant of her physical history within the period to which the inquiries are

confined,"^ and also to have known whether she had consulted or been treated by a

physician."^ There is a presumption against suicide or death by any other unlawful

act,'" but it may be overcome by verbal testimony^ and also by reasonable deductions

from the facts established.^ Sanity is presumed^ and no presumption of insanity

aUegea generaUy by the plaintiff. Taylor
V. Modern Woodmen of America, 42 Wash.
304, 84 P. 867. Where a by-law purports
ipso facto to work a forfeiture of member-
ship by the failure to pay or tender an as-
sessment when due, the defense of forfeit-

ure thus incurred is not open to defendant
under a general denial in an action .on a
certificate. Kidder v. Supreme Commandery
United Order of Golden Cross [Mass.] 78

N. B. 469.

83. Breach of warranty In application as

to condition of health at the time and prior

held not available because not pleaded. T.'jy-

lor V. Modern Woodmen, 42 Wash. 304, 84

P. 867.
84. Insufficient when it fails to allege

authority existing under either the statutes

of the "state where the society was organ-
ized or its by-laws for the levy of the as-

sessment. Mere reference to laws of de-

fendant without setting same out held in-

sufficient. Johnson v. Sovereign Camp,
Woodmen of the World [Mo. App.] 95 S. W.
951. Must allege as a fact the levy of the
assessment. Kinney v. Brotherhood of Amer-
ican Yeoman [N. D.] 106 N. W. 44.

85. Reply failing to deny knowledge of

provision of contract excepting pregnancy
as a risk or to charge that plaintiffs were
misled or deceived by the conduct of defend-
ant held insufficient to avoid answer setting

up the exception. Knights & Ladies of Col-

umbia V. Shoaf [Ind.] 77 N. B. 738.

80. Plea of waiver or estoppel to defend
action on certificate on ground of suspension

for nonpayment of premium held sufficient,

in th« absence of special exception to raise

the issue. Moore v. Supreme Assembly of

Royal Soc. [Tex. Civ. App.] 15 Tex. Ct. Rep.

654, 93 S. W. 1077.

87. Certificate sued on held not required

to be introduced in evidence under Rev. St.

1899, § 746, to make a prima facie case.
Johnson v. Sovereign Camp, Woodmen of
the World [Mo. App.] 95 S. W. 951.

88. Answer averring nonpayment of as-
sessment held insufficient. Johnson v. Sov-
ereign Camp, Woodmen of the World [Mo.
App.] 95 S. W. 951.

89. Ballinger's Ann. Codes & St. § 4943.
Taylor v. Modern Woodmen, 42 Wash. 304,
84 P. 867.

90. Where the complaint in an action on
a certificate contained no allegation as to
performance or nonperformance of a con-'
dition as to submission of the claim to ar-
bitration, and defendant did not interpose
failure to submit as a defense, it was not an
issue. Knapp v. Brotherhood of American
Yeomen, 128 Iowa, 566, 105 N. W. 63.

91. Taylor v. Modern Woodmen, 72 Kan.
443, 83 P. 1099.

83. Where neither party had a right to
show a waiver as their pleadings stood, a
stipulation that each party expressly re-,

served any right it may have to show a
waiver at the trial did not confer the right
irrespective of the form of the pleadings.
Victors V. National Provident Union, 99 N.
Y. S. 299.

93, 94. See 5 C. L.' 1539.

95. United Moderns v. Rathbun, 104 Va.
736, 52 S. B. 652.

98. Sovereign Camp, Woodmen of the
World v. Cox [Ind; App.] 78 N. B. 683,

rvg. on rehearing [Ind. App.] 76 N. B. 888.

97, 98. Kidder v. Supreme Commandery
United Order of Golden Cross [Mass.] 78

N. B. 469.

99. Grand Lodge, A. O. U. W. v. Banister
[Ark.] 96 S. W. 742; Tackman v. Brother-
hood of American Yeomen [Iowa] 106 .N.

W. 350.
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arises from the fact of one taking his own life.* . A self-inflicted death is presumed

to have been accidental/ but this is true only- where one is found dead under cir-

cumstances leaving the cause of death in doubt." Where suicide is a defense, the

presumption against self-destruction is to be treated as evidence in the case.' The
presumption of death from seven years' absence is , rebuttable.* The presumption of

receipt of a letter from its being mailed yields to positive evidence.®

It will be presumed that the law of a sister state is the same as the law of the

forum in determining the legal status of a beneficiary in a contract issued by a

foreign society.^"

The burden is on plaintiffs, in an action on a certificate, to show that a copy of

the constitution and by-laws put in evidence had been changed prejudicially to them

after the contract in suit was issued,^^ and to entitle a claimant to benefits, he must
show affirmatively a strict compliance with the by-laws.^" The burden is on de-

fendant to show nonpayment of assessments,^^ suicide,^* falsity of answers in the

application,^" violation of law by member,^" and waiver of the right to claim bene-

fits as defenses;^' and where the sole issue in an action to recover a death benefit

is payment, the burden is on the defendant to show not only the fact of payment
but the further fact that the payment was made to a proper beneficiary.^^ Where
the complaint or declaration unnecessarily avers performance of all conditions, the

burden of proof is not shifted,^" and it is still incumbent on defendant to prove

defensive matter,"" but when the issue of nondependency of a beneficiary is raised

by the member's executor making a claim to the fund and the society's denial there-

of, the burden is on the executor to show nondependency of the beneficiary."^ When
matters stated in proofs of loss are relied on as a defense, the defendant nevertheless

has the burden of establishing the facts necessary to make the defense available un-

der thfi contract,"" and where an accord and satisfaction is pleaded as a defense, the

burden is on defendant to establish it, notwithstanding a reply admitting an accord

but denying satisfaction."^

1, 2. Supreme Tent Knights of Maccabees
V. King [C. C. A.] 142 F. 678.

3. Plunkett v. Supreme Conclave, I. O. H.
' [Va.] 55 S. B. 9; Tackman v. BrotherhoocJ
of American Yeomen [Iowa] 106 N. W. 350.

4. Plunkett v. Supreme Conclave, I. O. H.
[Va.] 55 S. E. 9.

5. Grand Lodge, A. O. TJ. W. V. Banister
[Ark.] 96 S. "W. 742.

0. Supreme Tent Kniglits of Maccabees
V. King [C. C. A.] 142 F. 678. Wliere a man
Is found dead under circumstances showing
clearly that he killed himself, there is no
presumption that his death was accidental
at least none which requires additional evi-
dence to overcome. Id.

7. Tackman v. Brotherhood of Ameri-
can Teomen [Iowa] 106 N. W. 350.

8. Evidence held insufficient to sustain
the presumption of death from seven years'
absence. Modern Woodmen V. Gerdom, 72
Kan. 391, 82 P. 1100.

9. Evidence of nonreceipt of letter be-
fore expiration of time for payment of as-
sessment held sufficient to rebut presump-
tion of its receipt on day mailed. Beeman
V. Supreme Lodge, Shield of Honor [Pa.]
64 A. 792.

10. Nondependent stranger held ineligible

as substituted beneficiary under Rev. Civ.

Code § 712. Foss v. Petterson [S. D.] 104

N: W. -S15.

11. United Moderns v. Rathbun, 104 Va..
736, 52 S. E. 552.

12. Illness of member held no excuse for
failing to furnish certificate of illness. My-
ers v. Alta Friendly Soc, 29 Pa. Super. Ct.
492.

13. Sleight V. Supreme Council of Mys-
tic Toilers [Iowa] 107 N. "W. 183; Rambousek
V. Supreme Council of Mystic Toilers. [Iowa]
106 N. W. 947; Kinney v. Brotherhood of
American Teomen [N. D.] 106 N. W. 44;
Kidder v. Supreme Commandery United Or-
der of Golden Cross [Mass.] 78 N. E. 469;
Sovereign Camp, Woodmen of the World
V. Cox [Ind. App.] 78 N. B. 683, rvg. on re-
hearing 76 N. E. 888.
•14. Grand Lodge, A. O. U. W. v. Banister-
[Ark.] 96 S. W. 742.

15. Loyal Americans v. Fisher, 117 111.

App. 150.

10. Supreme Lodge K. P. v. Lipscomb-
[Pla.] 39 So. 637.

17. Dary v. Providence Police Ass'n, 27
R. I. 377, 62 A. 513.

18. Kittredge v. Boston Firemen's Mut.
Relief Ass'n, 191 Mass._ 23, 77 N. E. 648.

19. 20. Supreme Lodge K. P. v. Lipscomb
[Pla.] 39 So. 637.

21. Kittredge v. Boston Firemen's. Mut.
Relief Ass'n, 191 Mass. 23, 77 N. E. 648.

23. Noyes v. Commercial Travelers' East-
ern Ace. Ass'n, 190 Mass. 171, 76 N. E. 665.
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Relevancy and admissibility.^*—The general rules of evidence*" have been

applied in passing on the admissibility of admissions/" declarations,^^ hearsay,^' ex-

periments/' similar acts and circumstances.^" ' The verdict of a coroner is generally

held inadmissble in an action on a policy to show the cause of death/^ especially

where it shows that no formal inquest, was held and the coroner himself testified

in the case as to the cause of death f^ but a death certificate produced from records

kept pursuant to statute, purporting to show of what disease a person died, has been

held competent to prove death from such cause.'' Proofs of loss are admissible

only to prove compliance with the provisions of the policy,'* and where proofs of

loss or injury of a certain character are, by the contract, made a condition precedent

to recovery, and the proofs furnished comply with the contract, the plaintiff, in an

action on the contract, is not limited to the details of fact or evidence contained in

the proofs.'^ The statute of Pennsylvania declaring inadmissible papers of which

no copy is attached to the policy is applicable to fraternal societies.'" Where the only

23. Kinney V. Brotherhood o( American
Yeomen [N. D.] 106 N. "W. 44.

24. See 5 C. L,. 1539.

25. See Evidence, 7 C. L. 1511.

26. The records of a local lodge are ad-

missible in an action against the supreme
body as admissions of the defendant against

interest and, when lost, secondary evidence

of their contents is competent. Plattdeutsche
Grot Glide v. Ross, 117 111. App. 247.

While doubtful of the correctness of the

rule, it has been held by the Indiana appel-

late court that conditions may exist under
which statements of a member of a frater-

nal order are admissible asainst his bene-
ficiary. Grand Lodge A. O. U. W. v. Hall
[Ind. App.] 76 N. E. 1029.

27. Generally,. when the fact is material,

the declarations of the insnred as to the

condition of his health are competent.
Court of Honor v. Dinger [111.] 77 N. E.

657. Refusal to admit deceased's declara-

tions to show 111 health at time of his re-

instatement held not reversible error. Id.

Declarations of a deceased member prior, to

admission to an insurance fraternity as to

suffering from disease Is admissible in an
action to recover the death benefit to show
falsity of statements In his application that

he never had been sick. Nophsker v. Su-

preme Council of Royal Arcanum [Pa.] 64

A. 788. Where a witness testifies to a state-,

ment by a deceased member that deceased
thought he had a certain disease, testimony
as to what deceased attributed it was Inad-
missible. Tyler v. Modern Woodmen of

America, 42 Wash. 304, 84 P. 867. In a
contest between claimants of the proceeds

of a certificate, the beneficiary of which had
been changed from wife to sister of member,
the declarations of the member as to his

object In mafelns the change are admissible

to show mental competency (Great Camp
Knights of Modern Maccabees v. Deem
[Mich.] 13 Det. Leg. N. 79, 107 N. W. 447), but
Inadmissible for the purpose of proving a

eift (Id.). ^ ^
28. Certain letters from absentee and oth-

ers relating to him after disappearance held

admissible only as proof of performance of

preliminary steps in fixing liability in an

action to recover on his certificate on the-

ory of presumption of death arising from
absence. Modern Woodmen v. Gerdom, 72

Kan. 391, 82 P. 1100. Testimony of wife as

7 Curr. L.—114.

to statement of husband that he had made a
demand for his certificate held hearsay.
Coston V. Coston [Mich.] 13 Det. Leg. N. 640,
108 N. W. 736.
Knowledge possessed by ofiicers of a so-

ciety cannot be shown by witnesses other
than those possessing the knowledge. Sov-
ereign Camp Woodmen of the World v. Car-
rington [Tex. Civ. App.] 14 Tex. Ct. Rep.
397, 90 S. W. 921. Portion of question as
to knowledge of ofiicers of society with re-
spect to the health of insured at time of
delivery of certificate held properly ex-
cluded. Id. The private record of a pliy-
slelan other than the witness showing the
fact of an examination and analysis of an
applicant's urine held inadmissible. Loyal
Americans v. Fisher, 117 111. App. 150.

Affidavit of assistant medical examiner not
called as a witness as to examination and
analysis of urine of an applicant on behalf
of affiant's deceased employer held admis-
sible. Loyal Americans v. Fisher, 117 111.

App. 150.

29. Evidence of experiments under con-
ditions surrounding deceased at time of his
death held admissible on Issue of suicide.
Tackman v. Brotherhood of American Yeo-
men [Iowa] 106 N. W. 350.

30. On the issue of the authority of a
local lodge officer to deliver certificate in a
manner different from that prescribed by
the by-laws, evidence of his having done
so In another Instance than that involved In
the action is admissible. Sovereign Camp,
Woodmen of the World v. Carrington [Tex.
Civ. App.] 14 Tex. Ct. Rep. 397, 90 S. W. 921.

31. Where the defense to an action on a
life policy is suicide, the finding of a coro-
ner's jury to that effect is not admissible in
evidence. Boehme v. Sovereign Camp Wood-
men of the World, 98 Tex. 376, 84 S. W. 422.

32. Kinney v. Brotherhood of American
Yeomen [N. D.] 106 N. W. 44.

33. National Council of the Knights anfl

Ladies of Security v. O'Brien, 112 111. App
40.

34. Proofs and accompanying affidavits of

physicians not admissible as proof of facta

therein recited. Order of United Commercial
Travelers v. Barnes, 72 Kan. 392, 80 P. 1020,

82 P. 1099.

35. Noyes v. Commercial Travelers' East,

ern Aoc. Ass'n, 190 Mass. 171, 76 N. E. 6^65.
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issue in an action on a certificate is whether a true copy thereof was attached to the

petition, the certificate is admissible without being acconapanied by the application

.and by-laws.^^ The intent with which an assault was committed is relevant to the

jnquiry whether the injury was received while violating the law.** On the question

of prompt notice the member's first knowledge of his disability'" and the time of

the accident** is relevant, but the facts as to who were present and the circumstances

are not.*^ Eelevant to the truth of answers in the application, it may be shown

that true answers were given the agent or examiner,*^ and on the issue whether in-

sured had a progressive disease when he answered that he had not been sick, it may
be shown that shortly afterwards he had it and died from it.** Where the amount
payable is limited to a sum derived from one assessment on the entire membership,

evidence as to the financial condition of the society and number of members it has

is admissible.** The recent loss of the husband of plaintiff, her ill health and un-

familiarity with business, bear on the question of her being influenced by false repre-

sentations in the settlement of her claim as beneficiary.*^ In the absence of statu-

tory inhibition a waiver in the application of the disqualification of attending physi-

cians as witnesses is valid,*" and the benefits of the waiver are equally as available

to the beneficiary as to the insurer.*^ A "manual" of rules o'f the association is not

admissible in connection with a policy of which it is no part when relevant wholly

to the adverse party's case,*' and not to that unless its connection with the issues

is shown.*'

Sufficiency and degree of proof.
^^—On the issue of suicide or accident the reason-

able probability controls." The fact of suicide need not be shown beyond a reason-

able doubf^ but may be established by a mere preponderance of the evidence."*

Slight evidence is sufficient to show dependency when that is an element of eligi-

bility of a beneficiary.''* The evidence must suffice to show resort to the primary

modes of adjusting claims^^ and the title of one claiming as assignee -of the nominal

36. Manual ot accident society held inad-

missible under act May 11, 1881, P. L. 20,

requiring copy to be attached to policy.

Mowry v. National Protective Soc, 27 Pa.

Super, Ct. 390.

37. Tackman v. Brotherhood of American
Yeomen [Iowa] 106 N. W. 350.

38. Hence, evidence as to the member's
character as a peaceable and law-abidina
citizen could be shown. Sovereign Camp of

Woodmen v. Welch, 16 Okl. 188, 83 P. 547.

30, 40. Where injury was claimed to have
resulted from swallowing a pin, held error

to refuse to require jury to answer on what
date the pin v/as swallowed. Order of United
Commercial- Travelers v. Barnes, 72 Kan. 392.

80 P. 1020, 82 P. 1099.

41. But questions calling for findings as

to who were present when he swallowed
the pin and the circumstances were im-
proper. Order of United Commercial Travel-
ers v. Barnes, 72 Kan. 392, SO P. 1020, 82 P.

1099.
43. Lyon v. United Moderns, 148 Cal. 470,

83 P. 804.

43. Nophsker v. Supreme Council of Roy-
al Arcanum [Pa.] 64 A. 788.

44. Sovereign Ca.mp Woodmen of the
World y. Carrington [Tex. Civ. App.] 14 Tex.
Ct. Rep. 397, 90 S. W. 921.

45. Mowry v. National Protective Soc, 27

Pa. Super. Ct. 390.

40. Trull V. Modern Woodmen of America
[Idaho] 85 P. 1081.

47. Trull v. Modern Woodmen of Amer-
ica [Idaho] 85 P. 1081. A stipulation in the
constitution that the proofs of death sha'M
consist in part of the affidavit of the at-
tending physician, which shall state such
information as may be required by the in-
surer, is a waiver of tYiS privileged char-
acter of communications and constitutes the
physician a competent witness as to dis-
closure.? made to him concerning insured's
las.t sickness. Western Travelers' Ace.
Ass'n V. Munson [Neb.] 103 N. W. 688.

4S. Manual of accident society held in-
admissible because evidence for the defense
and not competent at the time it was of-
fered. Mowry v. National Protective Soc,
27 Pa. Super Ct. 390.

49. Inadmissible on issue of fraud in a
settlement, because not shown to have been
in possession of a representative of defend-
ant at the time the alleged fraudulent set-
tlement, which was sought to be rescinded,
was procured. Mowry v. National Protec-
tive Soc, 27 Pa. Super. Ct. 390.

50. See 5 C. L. 1539.
51. 53, 53. Supreme Tent Knights of Mac-

cabees v. King [C. C. A.] 142 F. 678.
54. Brickson v. Modern Woodmen of

America [Wash.] 56 P. 584.

55. Evidence held sufficient to sustain a
finding that plaintiff's claim was before a
convention of the defendant on appeal.
Carey v. Switchmen's Union [Minn.] 107 N.
W. 129. Evidence held insufficient to show
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beneficiary."' The admission in evidence of the verdict of the coroner's jury find-

ing that insured came to his death by suicide does not necessarily malce out a prima
facie ease of death from that cause," and where the evidence of self-destruction

is circumstantial, the defendant fails in its effort to prove suicide unless the cir-

cumstances exclude with reasonable certainty any hypothesis of death by accident

. or by the act of another."'

Trial and judgment.^^—Instructions are tested by the general rules of trial

practice."" It is for the court to say what was the legal effect on the policy of the

fact that insured suffered from a disease which increased the risk,"^ but where there

is a question whether the disease does increase the risk, it is for the jury."^ It has

l>een held a jury question whether answers were intentionally false"' and material,"*

whether insured had a particular disease"^ or had impaired his health by drugs,""

whether there was an unnecessary exposure to danger"' or a violation of law,"^

whether disease or accident was the cause of disability"' or accident or suicide the

a denial of liability by a society for sick
benefit.^. Union Fraternal League v. Johns-
ton, 124 Ga. 902, 63 S. E. 241.

56. Evidence held Insufficient to estab-
lish claiin of widow by assignment as
a&alnst the member's mother named in the
certificate as beneficiary before his mar-
riage and retained as such till his death.
Coston V. Coston [Mich.] 13 Det. Leg. N.

540, 108 N. W. 736.

57. Grand Lodge A. O. U. W. v. Banister
[Ark.: 96 S. W. 742.

58. Cosmopolitan Life Ins. Co. v. Koegel,
104 Va. 619, 52 S. E. 166.

59. See 5 C. L. 1540.

eo. See generaliy Instructions, 6 C. L. 43.

Must not assume fads not proved: In-

struction held properly refused as assum-
ing that applicant had suffered from the
disease of "pleurisy." Lyon v. United Mod-
erns, 148 Cal. 470, 83 P. 804.

Constrnction of instructions: Instructions
given held to properly present the issue

whether a deceased's changed occupation
was more hazardous than that of a farmer.
Hardister v. . Supreme Order of Married
Men's League [Mo. App.] 96 S. W. 316. In-

struction requested as to change of occu-
pation to sawmill operative increasing the

hazard to a member insured as a farmer
held covered by instructions given. Id.

Effect of proofs of loss as evlflence: It is

error to refuse an instruction limiting the
scope and effect of proofs of loss when
admitted in evidence to the one purpose of

showing compliance with the policy condi-

tions No matter how offered, or whether
they -were objected to when offered or not.

Order of United Commercial Travelers v.

Barnes, 72 Kan. 392, 80 P. 1020, 82 P. 1099.

ei. Where an applicant has suffered from
a disease so grave In its nature that gen-
erally it is recognized as having a tend-

ency to shorten life, it may be ruled as

matter of law that as the risk is thus in-

creased the policy is void. Kidder v. Su-

preme- Commandery United Order of Golden
Cross [Mass.] 78 N. E. 469.

83. But where the insurer in reply to a
question calling for the fact has not been
informed of a disease which, although seri-

ous, may not have this tendency, it is for

the jury to say if the risk has been in-

creased. Kidder v. Supreme Commandery,
United Order of Golden Cross [Mass.] 78 N.
E. 469.

63. Answers as to applicant having con-
sulted or being treated by physician were
intentionally false. Kidder v. Supreme Com-
mandery, United Order of Golden Cross
[Mass.] 78 N. E. 469. Answer to a question
as to his having been an Inmate of any in-
firmary, sanitarium, retreat, asylum, or hos-
pital, was given in good faith and truth-
fully as he understood the question. Mod-
ern Woodmen of America v. Wilson [Neb.]
107 N. W. 568. Answer to a question as to
his health, character, and habits was given
in good faith and according to the appli-
cant's condition as he understood it at the
time. Id. Answer to a question regarding
treatment by and consulting physicians was
made honestly and in good faith and" with-
out intention to deceive the society. Id.

Warranty in application as to condition of
health of applicant's mother was true or
false. Ranta v. Supreme Tent, Knights of
the Maccabees of the World [Minn.] 107 N.
W. 156. Warranty in application that ap-
plicant was in good health was true or
false. Id. Answering double inquiry as to
changing or having been advised to change
residence on account of health did so in

good faith. Id.

04. False answers as to whether the ap-
plicant has consulted or been treated by
physician. Kidder v. Supreme Commandery
United Order of Golden Cross [Mass.] 78 N.

E. 469.

65. Disease of pleurisy. Lyon v. United
Moderns, 148 Cal. 470, 83 P. 804. Whether
the death of a member was the result of

illsease from which he was suffering at the
time of rein.statement held a question of
fact, concluded against the order by the
judgment of the appellate court. Court of
Honor v. Dinger [111.] 77 N. K 557.

66. Taylor v. Modern Woodmen of Amer-
ica, 72 Kan. 44, 83 P. 1099.

67. Accident insurance. Noyes v. Com-
mercial Travelers' Eastern Ace. Ass'n, 190

Mass. 171, 76 N. B. 665.

68. Whether member met his death while
engaged In violation or attempted violation
of law. Sovereign Camp of Woodmen v.

Welch, 16 Okl. 188, 83 P. 547.
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cause of death/" whether suicide was sane or insane/^ what was the disability en-

suing on a particular injury/^ whether facts evince a waiver of the right to transfer

to a new class of insurance/' whether a settlement was fraudulent.''* Timeliness in

tendering an assessmenf^ and whether acceptance of a past due assessment was un-

conditional have also been left to the jury.'®

Verdict and judgment.''''—Special interrogatories as to when the accident hap-

pened and when insured became aware of it are allowable on the issue of timely

notice.''* A special finding that a fact was contrary to the answer in the applica-

tion does, not necessarily conflict with a general finding that answers were in good

faith and without intention to deceive.''*

Where the plaintiils show themselves entitled to recover on a death benefit cer-

tificate, but do not show their right to a money judgment, a court of equity has

power only to order an assessment to make the amount.^" By statute in Florida a

judgment for attorney's fees is required to be entered against any life or fire in-

surance company when plaintiff succeeds in an action on a policy.*^ This statute

is constitutionaP^ and has not been repealed in so far as applicable to fraternal so-

cieties.*' The Texas statute permitting recovery of damages and attorney's fees

by successful litigants in actions on insurance policies is inapplicable to fraternal

societies.'* In Kansas a judgment against a society is required to be appealed from

within less time than is granted to litigants generally,*^ and this has been held to

69. Whether sudden giving way of one's

foot without apparent cause is a disease
within an accident insurance contract ex-
cluding liability for injuries resulting from
disease. Noyes v. Commercial Travelers'
Eastern Ace. Ass'n, 190 Mass. 171, 76 N. E.

663.

70. Tackman v. Brotherhood of American
Yeomen [Iowa] 10,6, N. W. 350; Grand Lodge
A. O. JJ. W. V. Banister [Ark.] 96 S. "W. 742;

Cosmopolitan Life Ins. Co. v. Koegel, 104
> Va. 619, 52 S. E. 166.

71. Mental condition of a member at time
of taking his life. Bunker v. United Order
of Foresters [Minn.] 107 N. W. 392.

73. Whether there was a total loss of the
use of a hand at or above the wrist Joint.

Beber v. Brotherhood of Railroad Trainmen
[Neb.] 106 N. W. 168. Whether insured after
swallo"wing a pin became wholly and con-
tinuously disabled from attending to every
kind of business pertaining to his occupa-
tion on a certain date. Order of United
Commercial Travelers v. Barnes, 72 Kan. 392,

go P. 1020, 82 P. 1099.

73. Where a fraternal order created a
new class of membership in its insurance
department and authorized transfers from.
other classes thereto, the question -whether
a member who was denied the right of
transfer acquiesced therein by failing for
nine years to exercise his right of appeal
within the order, or otherwise proceed
to preserve his rights, is one of fact. Su-
preme Lodge K. P. v. Andrews [Ind. App.]
77- N. B. 361.

74. Mowry v. National Protective Soc, 27
Pa. Super. Ct. 390.

75. Whether an assessment was ten-
dered within the time it was payable. Tay-
lor V. Modern Woodmen of America, 72 Kan.
443, 83 P. 1099.

76. Where an unconditional receipt was
given for past due assessments, the ques-
tion whether an alleged conversation be-

tween the deceased member and the local
officer to whom the payment "was made, as
testified to by the ofllcer, was sufflloient to
inform the member that the officer would
hold the money subject to the action of a
superior officer was a question for the jury.
Soehner v. Grand Lodge of Order of Sons of
Herman [Neb.] 104 N. W. 871.

77. 5 C. L. 1540, n. 47 et seq.
78. Where the injury was claimed to have

resulted from s"wallowing a pin, held error
to refuse to require jury to answer on what
date the pin was swallowed (Order of United
Commercial Travelers v. Barnes, 72 Kan.
392, 80 P. 1020, 82 P. 1099) and when plain-
tiff first learned that he had swallowed the
pin (Id.),- but questions calling for findings
as to who were present when he swallowed
it and the circumstances- were improper
(Id.).

79. Where insured answered In the nega-
tive a question virhether he had ever been
an inmate of a sanitarium, and the jury
found specially that a place where insured
had received treatment was a sanitarium,
the special verdict did not necessarily con-
tradict a general finding that the insured's
answers were given honestly, in good faith,
and without any intention to deceive. Mod-
ern Woodmen of America v. Wilson [Neb.]
107 N. W. 568.

SO. Sleight v. Supreme Council, Mystic
Toilers [Iowa] 107 N. W. 183.

81, 82. Laws 1893, p. 101, c. 4173. Su-
preme Lodge K. P. V. Lipscomb [Fla.] 39 So.
637.

83. Laws 1893, p. 101, c. 4173, held not
repealed by Laws 1895, p. 143, c. 4380. Su-
preme Lodge. K. P. V. Lipscomb [Fla.] 39
So. 637.

84. Fraternal societies are by Rev. St.

1895, art. 3092, expressly exempted from the
operation of article 3071. Sovereign Camp
Woodmen of the World v. Carrington [Tex.
Civ. App.] 14 Tex. Ct. Rep. 397, 90 S. W. 921.
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apply to the perfection of proceedings in error,'" the failure to comply being groimd
for dismissal of the proceeding." Statutes of this character are not repugnant to

the constitutional provision forbidding the denial of the equal protection of the

laws.*'

FRAUD AND UNDUE INPIiUBNCE.

§ 1. Actual Fraud (1S13).
§ 2. luferences from Circumstances and

Condition o£ Parties or From tlie Intrinsic

Nature of the Transaction (1S18).
§ 3. Remedies (1820). Pleading (1822).

Evidence (1823). An Instruction (1826).

The 'right of action for damages from misrepresentation is elsewhere treated.^

§ 1.' Actual fraud.'—Fraud consists of any deception or artifice used to cir-

cumvent, cheat, or deceive another.' A false representation* or concealment^ of a

85, 88. Gen. St. 1901, § 3580, limiting ap-
peals to 60 days after rendition of judg-
ment. Sons and Daughters of Justice v.

Swift [Kan.] 84 P. 984.
87, 88. An action of ouster also lies. Sons

and Daughters of Justice v. Swift [Kan.] 84

P. 984.

1. See Deceit, 7 C. L. 1093.

a. See 5 C. D. 1541.

3. It is fraud when one furnishes to a
mercantile agency a false statement as to

his rating -where others acquire and give
credit on faith of such representations.
Katzenstein. v. Reid, Murdock & C,o. [Tex.
Civ. App.] 14 Tex. Ct. Rep. 654, 91 S. W. 360.

A false statement by an owner of land to
brokers that he had withdrawn it from the
market, whereby a settlement was made for
a small sum, held sufflcient to avoid the set-

tlement where the owner shortly afterwards
sold to a purchaser procured by the brokers.
Bowe V. Gage, 127 Wis. 245, 106 N. "W. 1074.

False representations as to the ownership of

bonds held as collateral, and that a sale of

the bonds at par had been practically closed
held to Justify rescission of a contract to
underwrite such bonds. Rose v. Merchants'
Trust Co., 96 N. T. S. 946. One who obtains
a loan evidenced by a note and mortgage
upon a promise to pay ofE a prior lien, with-
out any intention of doing so, is guilty of

fraud entitling the other party to rescind un-
der Civ. Code § 1572. Matteson v. "Wagoner,
147 Cal. 789, 82 P. 436. An answer in an ac-

tion on a note alleging that the note was
given for corporate stock which the seller

had represented to be of a greater value
than it was, and said he would take it him-
self when it was issued if the defendant did

not want it, and before the stock was issued

defendant demanded the return of his note,

held to state a defense. Grinnell v. Hill, 1

Cal. App. 492, 82 P. 445. Where a wife while

estranged from her husband and in love with
another induced him to convey property to

her by falsely representing that she would
resume marital relations with him, but re-

fused to keep her promise, her husband wis
entitled to have the deed canceled. Jennings

V. Jennings [Or.] 85 P. 65. Where evidence

discloses false representations as to material

facts willfully made as an inducement to the

transac^ion and causing injury, the cause set

up by counterclaim should not be distnissed.

May V. Loomls, 140 N. C. 350, 52 S. E. 728.
Where one who owed a debt of gratitude
to another induced him to purchase a note
by falsely representing that it was secured,
it was held that the transaction was Induc-
ed by fraud. Thompson v. Randall [Ky.] 90

S. W. 251. Where a release of damages for
personal Injuries was procured by falsely
representing it to be a receipt. Robertson
V. Puller Const. Co., 115 Mo. App. 456, 92 S.

W. 130. Where a lessor, knowing that a
lessee cannot read, professes to read from
the lease an agreement which is not there
for the purpose of inducing the lessee to ac-
cept. Knoepker v. Redel, 116 Mo. App. 62,

92 S. W. 171. Instruction held to embody all
the essential elements of fraud. George v.
Hesse [Tex. Civ. App.] 16 Tex. Ct. Rep. 359,
94 S. W. 1122.
Held not to constitute fraud i Where the

lessee of a rooming house who had paid the
last month's rent in advance sold her inter-
est in the premises, she was held not entitled
to assert that she did not intend to dispose
of her interest in the deposit, there being rm
fraud practiced. Wackerow v. Engel, 96 N.
T. S. 1071. Representations by a landlord
in making a lease that the house had been
repaired and did not leak, and it appeared
that the landlord did not hfive rea-
son to believe that the repairs had not ac-
complished their purpose, held not fraudu-
lent. Bayles v. Clark, 100 N. T. S. 588.
If'ailure of consideration In whole or in part
is no ground for setting aside a deed in the
absence of fraud or undue influence. Rip-
perdan v. Weldy [Cal.] 87 P. 276. A threat
by one having good title to land and entitled
to possession as purchaser under a decree of

sale, as against a debtor occupying the land,
to eject such occupant by process under the
decree of confirmation of sale does not con-
stitute fraud or duress to set aside a deed
made by such occupant to such owner. Dun-
fee V. Childs [W. Va.] 53 S. B. 209. Allega-
tions in a petition to set aside a sheriff's sale,

that plaintiff was surety on notes executed
by his wife, that the notes were procured by
his wife's heirs and turned over to third per-
sons without consideration to compel plain-

tiff to pay them and relieve the wife's estate

from liability, that judgment was procured on
the notes and the husband's interest in the
estate sold, held not to state facts sufllcient
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material/ past, or existing fact' made by a party or his agent/ and relied and acted

to set aside the sale on the ground of fraud-
ulent combination. Martin v. Castle, 193 Mo.
183, 91 S. W. 930.

4. There must be fraudulent representa-
tions. Hutchason v. Spinks [Cal. App.] 85 P.

132,

False representation to one partner that
the other desired the contract executed held
sufficient to avoid a contract executed by
such partner in the. firm name. Standard
Mfg. Co. V. Stallman [Wis.] 107 N. W. 662.

Where one purchases goods with the inten-
tion not to pay for them, there is such a
fraudulent representation as will avoid the
sale. The intention must exist at the time
of the sale and may be interred from circum-
stances. Upohurch v. Mizell [Pla.] 4D So. 29.

Evidence snfHcient to show that repre-
sentations In the sale of land were false and
fraudulent. Jones v. Coan [Ala.] 41 So. 757.

Evidence sufficient to show fraud where one
procured from another land by false repre-
sentations as to the extent of Incumbrances
•thereon. Heath v. Schroer [Mo. App.] 96 S.

W. 313. Where a purchaser with knowledge
of the vendor's title essayed to represent the
state of the title but failed to make full dis-

closure, and procured the property for a
grossly inadequate consideration, he was
held guilty of fraud. Smith v. Woodson
[Ky.] 92 S. W. 980. One's false statement
with respect to his financial responsibility,

made with a view of inducing others to ex-
tend him credit, is a false representation,

whether made carelessly or fraudulently.

Katzenstein v. Reid, Murdock & Co. [Tex.

Civ. App.] 14 Tex. Ct. Rep. 554, 91 S. W. 360.

Evidence Insufficient to show that false

representations were made, or, if made, that

they induced the transaction complained of.

Smith V. Krueger [N. J. Bq.] 63 A. 850. A
statement made as a repetition of what an-
other has said, and not as of one's own
knowledge, is not. Jewett v. Buck, 78 Vt.

353, 63 A. 136. Evidence insufficient to show
that false representations had been made in in-

ducing a contract assigning rights in certain

territory for the organization of burial asso-
ciations. , Burk v. Johnson [C. C. A.] 146 F.

209. Where .one purchasing timber land

through an agent wrote to the seller "I hand
you copy of the contract; « • • will

send check on receipt of your advice that it

is all right." Held that the letter was not

a request for information as to the value of

the timber, nor an expression of reliance on

the seller's judgment as to the value. Cook
V. Bagnell Timber Co. [Ark.] 94 S. W. 695.

5. Where in making an ante-nuptial con-

tract the prospective husband concealed the

extent of his property. Murdock v. Murdock,
219 111. 123, 76 N. B. 57.

6. Misrepresentation as to a material fact

entitles a purchaser to be- relieved from his

contract. Mather v. Barnes, 146 P. 1000.

Held material I Statements of officers of

corporation that none of its stock had been

sold below par held material misrepresenta-

tion authorizing rescission. Hubbard v. In-

ternational Mercantile Ag., 68 N. J. Bq. 434,

59 A. 24. A false statement of the number
of rooms in a building contained in a written

contract for the sale of land is so material

that it will justify the vendee in rescinding.

though the vendor can make the building-
comply with the contract. Davis v. Scher
[N. J. Law] 62 A. 193. Where a purchaser
receives what he bargained for and bases his
right to rescind on the ground of false rep-
resentation concerning it, he must show
that such representation was material and
that he was misled to his injury. Jakway
v. Proudflt [Neb.] 109 N. W. 388. Palse rep-
resentations as to the value of a stock of
goods, made to induce one to enter into a
partnership, is of fact and not opinion. Cop-
len v. Cox [Tex. Civ. App.] 15 Tex. Ct. Rep.
266, 92 S. W. 1048.
Not material: Statement that a. lot is 25

by 60 feet when it is 23 by 60, and that it is

leased for 5 years when in fact four months
of such period has expired, is not material
or' fraudulent. Kafka v. Grant [N. J. Law]
63 A. 900. A false representation as to the
place "Where goods are manufactured is not
material, there being no representation as to
the manufacturer. Brennard Mfg. Co. v.

Citronelle Mercantile Co. [Ala.] 41 So. 671.

7. Representations must be relative to an
existing or past fact. Clark Co. v. Rice, 127
Wis. 451, 106 N. W. 231. The false statement
of an Intention may constitute fraud.
Schrafet v. Fidelity Trust Co. [N. J. Daw] 62

A. 933. A representation that an owner of-

fering to sell his property offered it for

$1,000, when in fact he demanded but $500,

is one of an existing material fact. Hughes
V. Lockington [111.] 77 N. B. '1105. False
representation as to title held to constitute
fraud. Howerton v. Augustine [Iowa] 106

N. W. 941. P^^-lse representations that one
was a member of a certain law firm, was a
ricli man, had sold one mine and was inter-

ested in a deal on another, that his mother
had made out checks for the amount she was
to contribute to an enterprise, held state-

ments as to existing facts. Darners v. Stern-
berger, 95 N. Y. S. 532. Palse statements by
a vendor, positively as of his own knowl-
edge as to the number of acres in a tract, is

a statement of fact. Judd v. Walker, 114

Mo. App. 128, 89 S. W. 558. Representations
as to boundaries are of fact. Freeman v.

Gloyd [Wash.] 86 P. 1051. Statement of phy-
sician as to length of time treatment would
continue held mere opinion and not suffi-

cient to set aside contract fixing amount of

physician's fee based thereon. Denenholz v.

Kelly, 97 N. T. S. 389.

8. Where one's agent fraudulently mis-

represented the boundaries of a tract of land

to a prospective purchaser. Kell v. Trench-

ard [C. C. A.] 142 P. 16. A principal is liable

for false representations made by his agent

within the scope of his authority. Judd v.

Walker, 114 Mo. App. 128, 89 S. W. 558.

Where the mortgagee is not a party to the

procuring of the insurance contract, and had

no knowledge of fraud in the procuring of

the insurance, an allegation of fraudulent
representations and concealments on the part

of the mortgagor in the procuring of the in-

surance does not constitute a defense to the

claim of the mortgagee under the policy.

Firemen's Ins. Co. v. Boland, 8 Ohio C. C. (N.

S.) 325. One cannot have a contract set aside

for the fraud of a third person not the agent
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upon" by one who has a right to rely and act upon it" to his damage," is fraud.

of the other party nor in collusion with him.
Cason V. Cason [Tepn.] 93 S. W. 89. An
agent employed to sell corporate stock, who
receives a commission for his services, is
personally liable for false representations
made by himself to induce a sale. Getchell
V. Dusenbury [Mich.] 13 Det. Leg. N. 511, 108
N. W. 723. Corporate transaction investigat-
ed and held not fraudulent as against the
corporation. Figge v. Bergenthal [Wis.] 109
N. W. 581. Where one to whorti a mining
company issues stock in payment for serv-
ices sells it, falsely representing that it Is
treasury stack and the money would be used
in developing the mine, the corporation can-
not question the sale nor recover the proceeds
thereof. Chilkat Gold & Copper Min. Co. v,
Pos, 42 Wash. 201, 84 P. 827. Where a di-
rector and president of a corporation offered
to sell his stock to a director and manager,
"and at their joint request a statement was
procured from the bookkeeper, the seller was
not liable for false representations in such
statement. Goodwin v. Daniel [Tex. Civ.
App.] i3 Tex. Ct. Rep. 892, 93

,
S. W. 534.

Principal liable for fraud of his agent.
Heath v. Schroer [Mo. App.] 96 S. W. 313.

». Representation must have been relied
on. Clark Co. v. Rice, 127 Wis. 451, 106 N.
W. 23*. The sole question is whether the
false representations deceived and influenced
the conduct of the person injured. It is

immaterial whether the representations were
sufncient to influence the conduct of a per-
son of ordinary intelligence. Bowe v. Gage,
127 Wis. 246, 106 N. W. 1074. Representa-
tions made to a mercantile agency and by it

communicated to plaintiff. Beacon Falls
Rubber Shoe Co. v. Pratte, 190 Mass. 72, 76
N. E. 285. They must have been relied upon.
Hutchason v. Spinks [Cal. App.] 85 P. 132.

Where a representation did not induce the op-
posite party to forego a more particular ex-
amination and was not relied upon, it is not
fraud, though false. Milby v. Hester [Tex.
Civ. App.] 15 Tex. Ct. Rep. 495, 754, 94 S. W.
178. Instruction as to the necessity of reli-

ance on the false representations, where it

was asserted that the injured party relied on
his own judgment, held not misleading.
George v. Hesse [Tex. Civ. App.] 16 Tex. Ct.

Rep. 359, 94 S. W. 1122.

10. Jfo right to rely: A purchaser will not
be heard to complain that he was deceived
by representations as to matters which he
had means at hand to investigate. Mather v.

Barnes, 146 F. 1000. Evidence insufficient to

show fraud In the assignment of a patent
where the assignor dictated the terms, had
tliem read over to him, and the final draft

was read to him before he signed it. Marsh
V. Cortis, 144 P. 132. One signing a deed
without reading it held negligent. Hyatt v.

Zion, 102 Va. 909, 48 S. B. 1. Where defend-
ant knew he was signing a contract of some
kind and liad an opportunity to read it, but

chose to sign without reading, he was bound
by its terms, though plaintiff stated its con-

tents imperfectly, there being no concealment.

Alexander v. Ferguson [N. J. Law] 63 A. 998.

One who makes full investigation and is not

prevented from making it as exhaustive as

he desires cannot assert that the opposite

party made false representations which he

relied upon to his damage. Pittsburg Life
& Trust Co. V. Northern Cent. Life Ins. Co.,
140 p'. 888. Where one was given full op-
portunity to ascertain the truth or falsity of
representations concerning rights under a
copyright plan for the establishment of mu-
tual burial associations, he was held not en-
titled to rescind because of- the falsity of
such representations. Burk v. Johnson [C.
C. A.] 146 P. 209. One who makes an inde-
pendent investigation of his own cannot as-
sert that he was misled. Mather v. Barnes,
146 P. 1000. Statement by a mercantile
agency to the effect that a person's rating
was in some two years and the figures could
not be corroborated, and that the estimate of
$1,000 as his total worth was conservative,
was sufficient to put one selling him goods
on guard, and he could not rely on the state-
ment of the agency in giving credit. Bea-
con Palls Rubber Shoe Co. v. Pratte, 190
Mass. 72, 76 N. E. 285. Where one signed a
note upon the representation that it was an
application for a prospectus of an insurance
policy, and he relied upon such representa-
tion, but did not read the paper and was not
prevented from doing so by device or subter-
fuge, he was held negligent and not entitled
to plead fraud. Holmes v. Baker, 129 Iowa,
49, 105 N. W. 349. The defrauded person
must have been entitled to rely upon them.
Clark Co. v. Rice, 127 Wis. 451, 106 N. W. 231.

The mipSrepresentations must have been such
as the defrauded party was entitled to rely
upon. Marshall-McCartney Co. v. Halloran
[N. D.] 106 N. W. 293. A vendee who is giv-
en an abstract showing on its face that it is

not down to date may not rescind for false
representations of the vendor that the
premises were free from incumbrances
and that the lots were deeper than
in fact they were. Lake v. Cliurchill, 39

Wash. 318, 81 P. 849. Where one has made
investigation for himself, or where means
are at hand to ascertain the truth or falsity

of the representations, his reliance on such
representations, hO"wever false, affords no
ground for relief. Grindrod v. Anglo-Ameri-
can Bond Co. [Mont.] 85 P. 891. One who
signs a release of damages for personal in-

juries without reading it is negligent.

Bennett v. Himmelberger-Harrison Lumber
Co., 116 Mo. App. 699, 94 S. W. 808. Where it

does not appear that one was induced by
fraud or artifice to sign a contract, and had
opportunity to examine it, he will not bo
heard to say that he did not know what it

contained. Walter Pratt & Co. v. Metzger
[Ark.] 95 S. W. 451.

Bntltled to rclyt The rule of caveat emp-
tor does not apply to cases of actual fraud.

KeU V. Trenchard [C. C. A.] 142 P. 16. If in

the course of an investigation a prospective

purchaser is diverted by the act of the seller,

it is the same as if no investigation had been
made. Mather v. Barnes, 146 P. 1000.

Where one who cannot read writing has a

relative who acts as agent for the opposite

party to reduce the agreement to writing, he

is not negligent in signing the instrument

without having it read over to him. Nichols

& Shepard Co. v. Berning [Ind. App.] 76 N.

E. 776. A person induced to purchase land

by false representations that there was a
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It is held in some states, however, that pecuniary injury is not an essential element.^''

A purchaser is entitled to the bargain which he supposed he was getting and is not

to be put off with any other, however good.^' It is not essential that the maker
Lave knowledge of the falsity.^* Liability attaches if a false representation is made

larg-e amount of standing timber on it is not
precluded from rescinding because he did
not ascertain the truthfulness of the state-
ments. Bonness v. Felsing [Minn.] 106 N.
W. 909. It is not the duty of one residing in
Iowa, who purchases land in Dakota, to go
to Dakota to ascertain whether the vendor's
representations were true. Scott v. Bur-
night [Iowa] 107 N. W. 422. False statement
in a horse trade that a horse was unincum-
bered held fraud where the trade was made
in the evening some distance from where the
records of personal property were kept, and
there were no suspicious circumstances.
Miller v. Hackbarth, 126 Wis. 50, 105 N. W.
311. A contracting party may rely on the
express statement of an existing fact, the
truth of which is known to the opposite
party and not to himself. Farley v. Wiess
[Neb.] 107 N. W. 561. Where one makes a
false representation as to a material fact
and means are not at hand to ascertain its

truth or falsity, the other party may rescind
whether or not the maker knew the falsity
of the representation, if the parties can be
placed in statu quo. Gardner v. Mann, 36
Ind. App. 694, 76 N. B. 417. The rule of
caveat emptor does not apply where a pur-
chaser is not familiar with the goods but re-
lies expressly on the knowledge and repre-
sentations of the seller. Lyon v. Lindblad
[Mich.] 13 Det. Leg. N. 574, 108 N. W. 969.

Where land was obtained by false repre-
sentations that the ^purchaser desired It for

a mill site, had mill machinery in transit, and
timber enough to keep it running for 10

years, would give the vendor employment
at good wages, the vendor was not negligent
in not discovering the fraud before the sale

was made. McMullen v. Rousseau, 40 Wash.
497, 82 P. 883. Where one was handed a
written contract prepared by the othei- party
with whom he was well acquainted, was told

that it represented the agreement between
them, was long and involved, and K he had
read it would probably not have discovered

that it differed from the oral understanding,
he was held entitled to repudiate It. Lillen-

thal v. Herren, 42 Wash. 209, 84 P. 829. The
rule of caveat emptor applies only to defects

which are patent, not to a deficiency in a
represented acreage which is not within the

range of the senses while viewing the land.

Judd V. Walker, 114 Mo. App. 128, 89 S. W.
658. Where a vendor makes positive state-

ments as to the number of acres in a tract

of land, the vendee is not, in the exercise of

ordinary business prudence, required to sur-

vey the land. Id. A vendee may rely on the

positive statement of his vendor, the falsity

of which is not palpable; the vendor may not

relieve himself on the ground of caveat emp-
tor. Id. Where a sale is induced by fraud

and the seller resorted to artifice to induce

the buyer to forbear making investigation,

claim for relief- is not barred by alleged

nerfigenoe in relying on such representa-

tions May v. Loomis, 140 N. C. 350, 52 S. E.

728 Whether false representations were so

palpably so that one had no right to rely

upon them Is ordinarily a question of fact.
State Life Ins. Co. v. Johnson [Kan.] 85 P.
597.

11. Loss or damage must have -been the
proximate result of the fraud. Marshall-
McCartney Co. V. Halloran [N. D.] 106 N. W.
293; Sonnesyn v. Akin [N. D.] 104 N. W.
1026. Evidence sufficient to show daniage
sufficient to sustain an action where one
falsely represented what another would sell

his land for. Hughes v. Lookington [111.] 77
N. E. 1105. Actual pecuniary damage must
result. Jakway v. Proudfit [Neb.] 106 N. W^.
1039. A party must be misled to his damage.
Id. One induced to purchase corporate stock
cannot rely on false representations as to th«
credit of the corporation, where it is not
shown that transactions subsequent to the
time he became a member of the corporatS*in,

and in which he participated, were not the
cause of the corporation's disaster. Getchell
V. Dusenbury [Mich.] 13 Det. Leg. N. 511, 108
N. W. 723. Actual damages must have re-
sulted from the fraud alleged. Thompson v.

Newell, 118 Mo. App. 405, 94 S. W^. 5^7.

12. A purchaser who is fraudulently in-

duced to accept a thing he has not contract-
ed for may rescind without showing that he
has sustained pecuniary injury. Jakway v.

Proudfit [Neb.] 109 N. W. 388. It is not nec-
essary in order to avoid a contract for fraud
that damage result. Raymond v. Edelbrock
[N. D.] 107 N. W. 194.

13. Mather v. Barnes, 146 F. 1000. One
induced by fraud to purchase bonds may
maintain an action for rescission without
proof of any damage. Rose v. Merchants'
Trust Co., 96 N. T. S. 946.

14. Good or bad ' faith Is not material
where one purchases property in reliance up-
on false statements. Krause v. Cook [Mich.]

13 Det. Leg. N. 243, 108 N. W. 81. In an ac-

tion to rescind a deed, it is immaterial
whether the information on which the gran-

tor acted was fraudulent; it is sufficient that

without negligence on his part he was led

to believe that material facts were different.

Cramsey v. Sterling, 97 N. Y. S. 1D82.

Where one makes false representations de-

signing them to be acted upon by another

and they are acted upon by one who believes

them to be true, the person who makes them
is liable, regardless of his knowledge of

their falsity or intent to deceive. Goodwin
v. Daniel [Tex. Civ. App.] 15 Tex. Ct. Rep.

892 93 S. W. 534. Under Rev. Civ. Code §

1201, subd. 2, a seller is liable for false rep-

resentations made by him though he be-

lieves them to be true, he being bound to

know as a matter of fact whether or not

they are true. McCabe v. Desnoyers [S. D.]

108 N. W. 341. Directors of a national bank

are not liable to one who purchases banlc

stock in reliance on the report of the comp-
troller of currency which is attested by the

directors and published, unless at the time

of attesting and publication, they knew or

should have known it to be false. Mason v.

Moore [Ohio] 76 N. E. 932.
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recklessly without knowledge of its truth or falsity," especially if it is his duty to

know as to the truth of the statement.^" It must be more than an expression of

opinion/'' and must relate to some matter of inducement to the transaction." A

15. Where one consciously ignorant or
recklessly indifferent makes statements.
Mueller Furnace Co. v. Cascade Foundry Co.
[C. C. A.] 145 F. 596. One who represents
as true that which he does not know to be
true to one who has no knowledge of the
truth or falsity of such representations is
guilty of fraud. Western Cattle Brokerage
Co. V. Gates, 190 Mo. 391, 89 S. W. 382.

18. Where a president of a corporation is

charged with making false representations
as to the solvency of such corporation, it is

unnecessary to prove his actual knowledge
of the falsity 'Of such representations as he
is chargeable with such knowledge. Collins
V. Chipman [Tex. Civ. App.] 15 Tex. Ct. Rep.
411. 95 S. W. 666.

17. Held lu&tter of opinion: A statement
in a sale of a business that book accounts
not charged off were "better than the ordi-
nary" is an expression of opinion. Pittsburg
Life & Trust Co.- v. Northern Cent. Life Iiis.

Co., 140 F. 888. Representations by a seller
of mining stock as to its value, predictions
as to future operations and dividends. Cros-
by V. Emerson [C. C. A.] 142 F. 713. A
representation by the seUer of a threshing
machine engine that it was of sufficient pow-
er to run the purchaser's threshing machine,
and though it had been rebuilt was prac-
tically as good as new and would steam well.
Gaar, Scott & Co. v. Halverson, 128 Iowa, 603,

105 N. W. 108. Where a vendor's land had
been prospected and coal discovered in some
Quantity of which she was aware, but there
v/as doubt as to the extent of the workable
veins, a statement by the vendee that coal

did not exist in workable quantities. Gar-
rett V. Slavens, 129 Iowa, 107, 105 N. W. 369.

Opinion as to one's rights under a copyright.
Burk V. Johnson [C. C. A.] 146 F. 209. The
claim of one party to contract as to what
such contract is does not constitute a repre-
sentation on which the other party has a
right to rely. Bilafsky v. Conveyancers'
Title Ins. Co. [Mass.] 78 N. E. 534. A state-

ment to a prospective purchaser of land that

it was underlaid with a particular vein ol

coking coal, but also stated that they were
not much acquainted with the land them-
selves, is to be taken as an expression of

opinion or trade talk. Mather v. Barnes, 146

P. 1000. The mere expression of an opinion

as to value if intended as such, is not. Clark
Co. V. Rice, 127 Wis. 451, 106 N. W. 231. The
expression of a favorable opinion as to a

corporation and its business out-look to a

subscriber for stock is not sufficient to

vitiate the subscription as against creditors

of the corporation. Dieterle v. Ann Arbor
Paint & Enamel Co. [Mich.] 13 Det. Leg. N. 1,

107 N. tV. 79. Statement that fences on land

are in good condition is an opinion. Else v.

Freeman, 72 Kan. 666, 83 P. 409. Where a

vendor represented to a vendee who was on

the land that there was 240 alcres under

cultivation and 25 or 30 acres more that

could be put under cultivation, and not to

exceed 5'0 or 60 acres of waste land, the

statements constituted no more than expres-

sions of opinion. Van Horn v. O'Connor, 42

Wash. 613, 85 P. 260. False representation
as to value of land is an opinion. Else v.

Freeman, 72 Kan. 666, 83 P. 409. A state-
ment as to value is an expression of opinion '^

unless fraudulent means are resorted to to
prevent an investigation. tJpchurch v. Mi-
zell [Fla.] 40 So. 29. A statelnent that a
body of ore through which a drill hole has
been sunk is pay ore is a mere expression
of opinion, even though such opinion is un-
warranted. Brown v. South Joplin Lead &
Zinc Min. Co., 194 Mo. 681, 92 S. W. 699.

Held statement of fact: Where one was
induced to purchase corporate stock by false
representations that the corporation was
solvent, owned a large amount of property
and paid big dividends, the further state-

ment that the stock was a splendid invest-
ment, in connection with other statements,
was not objectionable as mere opinion. Col-
lins v. Chipman [Tex. Civ. App.] 15 Tex. Ct.

Rep. 411, 95 S. W. 666. A false statement
•
of

the law by one who knows it to be false

made to one ignorant of the law is suffi-

cient upon which to base rescission of a
transaction thereby induced. Busiere v.

Reilly, 189 Mass. 518, 75 N. E. 958. False
representations as to the character and ef-

fect of a deed of conveyance to one who is

ignorant of the law. Id. False statements

as to value intentionally made to one who is

ignorant of the value, made with intent that

they should be acted upon, may be treated as

representations of fact if the party to whom
they are made has no opportunity to investi-

gate. Pinch V. Hotaling [Mich.] 12 Det. Leg.

N. 841, 106 N. W. 69. Representations in the

sale of mining stock, that the mine was
owned by the company, that it comprised

certain acreage, had pipe lines run, had
mines enough running to pay dividends, and

dump ore enough to pay running expenses,

held more than mere expression of opinion.

Krause v. Cook [Mich.] 13 Det. Leg. N. 243,

108 N. W. 81. Representations in the sale

of land that it was in a valley three miles

from town and was good farming land, when
in fact it was on a ridge fifty miles from

town and poor grazing land, are statements

of fact and not opinion. Reilly v. Gottleb

[Wash.] 85 P. 675. A seller of timber who
states that he had It carefully estimated

and that the estimates showed certain quan-

tities does more than express an opinion.

May V. Loomis, 140 N. C. 350, 52 S. E. 728.

When there is any doubt as to whether a

statement is an expression of opinion or a

statement of fact, the question must be de-

termined by the court or jury. Clark Co. v.

Rice, 127 Wis. 451, 106 N. W. 231. A rep-

resentation as an assertion of knowledge
concerning affairs not susceptible of exact

knowledge is to be taken as meaning no

more than strong belief founded upon what
appears to be reasonable grounds. In such

case the question is wholly one of good

faith. Krause v. Cook [Mich.] 13 Det. Leg.

N. 243, 108 N. W. 81. The doctrine of trade

talk has no application to false representa-

tions of material facts in their nature cal-

culated to deceive. Harris v. Eosenberger
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breach of promise to do some future act is not fraud.'-" One who acquires informa-

tion from others and repeats it, explaining that he has no personal knowledge, is not

guilty of fraud. ^° As between the immediate parties to a contract where one is in-

duced by false statements of the other to execute it, he may defend on the ground of

fraud, though negligent in signing without reading it.^^

§ 2. Inferences from circumstances_ and condition of parties or from the in-

trinsic nature of the transaction."^—Fraud may be inferred from circumstances sur-

rounding the transaction, as where the transaction is unjust and unconscionable,^*

or the person getting the better of the bargain stands in the more advantageous

j)Osition,^'' or the parties stand in a fiduciary relation to each other.^^ When fidu-

ciary relations exist the dominant party, if he gets the best of the bargain, must
show the transaction to be fair and reasonable.^* This rule applies as between par-

ent and child, ^' brother and sister,''* attorney and client,^" physician and patient,'"

{C. C. A.] 145 F. 449. On conflicting evi
dence as to the exact language *used, tht

question whether the person accused o.

fraud intended to make a statement of fac
or to express an opinion is for the Jury
Mueller Furnace Co. v. Cascade Foundry Co
[C. C, A.] 145 F. 596.

18. Instruction held not objectionable ar

not requiring a finding that the false repre-
sentations induced the transaction. George
V. Hesse [Tex. Civ. App.] 16 Tex. Ct. Kep.
359, 94 S. W. 1122. They must have inducer'

the transaction complaltied of. Hutchasor
V. Spinks [Cal. App.] 85 P. 132. Where onf
was induced by fraud to purchase minint
stock, but after investigation purchased
more and sold some on commission, exhibit-
ing samples of the ore, he could not rely

on the false representations and maintair
action therefor. Irby v. TUsley, 41 Wash
211, S3 P. 97.

19. Though such promise is relied on
Weigand v. Cannon, 118 111. App. 635.

20. Krause v. Cook [Mich.] 13 Det. Leg. N.

243, 108 N. W. 81.

21. Eggleston v. Advance Thresher Co., 9G

Minn. 241, 104 N. W. 891.

32. See 6 C. D. 1544.

23. Inadequacy of consideration may be
considered with other circumstances, though
it is not so gross as to shock the conscience
or amount to proof of fraud. Deepwater
Council No. 40 O. U. A. M. v. Renick [W. Va.]
53 S. E. 652. Provision in a contract for the

sale of land stipulating a nominal cash
payment, balance in Instalments extending
over several years, authorizing the purchaser
to sell any part of the property and binding
the vendor to accept contracts of sale as cash
payments. Stone v. Moody, 41 Wash. 680, 84

P. 617, 85 P. 346. Where one party to a con-
tract has clearly obtained an unjust advan-
tage over another which it would be inequi-

table to permit him to enforce, equity will

set asfde the contract though the defrauded
party was careless. Id. Inferred from re-

ceipt of deed with knowledge of grantor's

mental Incapacity. Sprinkle V. Wellborn,

140 N. C. 163, 52 S. B. 666.

24. Where an ignorant negress was In-

duced to sign a deed of her property under

belief that she was executing other

papers. Johnson v. Hall [Miss.] 40 So. 1.

Where an ignorant woman Is induced to take

out a policy of insurance by falsa repre-

Tentations that she can draw out her inter-
st in 10 years, she may recover premiums
aid. Caldwell v. Life Ins. Co., 140 N. C. 100,

32 S. E. 252. Evidence sufficient to show
fraud in a transaction with an intoxicated
person. Morrow v. Laverty [Neb.] 109 N.
W. 150.

25. Where one who owes a debt of grati-
tude to another, to Induce him to purchase a
note, falsely represents that it is secured by
a lien, the existence and validity of which
16 is in a position to know, the purchaser
may rely on his representations. Thompson
V. Randall [Ky.] 90 S. W. 251. There must
be something besides mere blood relation-
ship between the parties to create such fidu-

ciary relations as will shift the burden of
proof. Russell v. Phillips [Mich.] 13 Det.
l,eg. N. 462, 108 N. W. 718. Evidence held to
show that money was procured by fraud
where the wife of the only person who knew
.hat another was seeking investment induc-
ed him to take a mortgage on property
which' she did not own. Mosley v. Donnell,
42 Wash. 518, 85 P. 259.

2<t. One occupying a confidential relation

toward another Is held to the exercise of

scrupulous good faith and will not be per-

mitted to make use of his knowledge or op-

portunities to his own advantage and the

injury of the party with whom he is dealing,

from which the latter in good faith is en-

titled to profit. Morrison v. Hunter [Neb.]

105 N. W. 88. One who Is an active partici-

pant In a scheme by which another with
whom he is in close and confidential busi-

ness relations is defrauded cannot escape

liability on the ground that he did not bene-

fit by the fraud. Goldsmith v. Koopman, 140

F. 616.

Evidence Insufflcient to show a confiden-

tial relation between a depositor in a bank
and a donee of the deposit, creating a pre-

sumption of undue infiuence, and casting on
the donee the burden of showing a fair and
voluntary transaction. Meriden Sav. Bank
V. McCormack [Conn.] 64 A. 338.

27. Evidence held to show fraud in a deed
from parent who was old and infirm to a child.

May V. May [Ky.] 96 S. W. 840. Where an
aged and infirm parent conveys all his prop-
erty to his child without consideration or
agreement for support, the child has the
burden to show that the transaction was
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prmeipal and agent," and confidential friends.^^ Undue influence sufficient upon
which to avoid a contraet must be a malign influence which deprives the defrauded
party of his free agency.^^ The question is whether the mind has been overcome.^*

free from fraud. Croissant v. Beers, 118 111.
App. 502. Where a son knew that' his father
was very anxious to remove to another state
and purchased all his property for a grossly
inadequate consideration, it was held the
father was entitled to have the deed set
aside. Bradley v. Bradley [Ky.] 91 S. W.
1143. Conveyance by a parent of all her
property to one child for a nominal consid-
eration, held under such circumstances as to
require the grantee to make full explanation
of ail circumstances connected with the
transaction. Horner v. Bell, 102 Md. 435, 62
A. 736. Where at the time a parent convey-
ed all her property to her child, whom she
had lived with for 30 years, she was ill and
dependent on such child, and the considera-
tion was very small, evidence held to show
the existence of confidential relations, cast-
ing on the grantee the_ burden of proving
that the deed was the voluntary act of the
grantor. Id. Evidence sufficient to show
undue iiifluence in a transfer of property
from parent to child. Fennimore v. Wagner
[N. J. Bq.] 64 A. 698.
Kvldence insufficleiit to show tliat deed

from a parent to two of his children to the
exclusion of others was procured by undue
Influence. Kamin v. Kamin [Mich.] 13 Det.
Leg. N. 580, 108 N. W. 1077. Evidence that
a grantor SO years old was not enfeebled in
mind or body and though unable to read was
shrewd, that his daughter did not induce
him to make the conveyance but that he in-
duced her to enter into it. She was not a
member of his household and seldom saw
him. There was no fraud. Held not to take
the case out of tlie rule that, one alleging
fraud must prove it. Russell v. Phillips
[Mich.] 13 Det. Leg. N. 462, 108 N. W. 718.
Evidence held insufficient to show undue in-
fluence in transfer by aged and inflrm man
to wife and daughter excluding other chil-
dren. Teter v. Teter [W. Va,] 53 S. E. 779.

Evidence insufficient to show that a deed
from parent to child was induced by fraud.
Russell v. Phillips [Mich.] 13 Det. Leg. N.

462, 108 N. W. 718.

38. A brother who deals with his ignorant
sisters who rely upon him is held to tlie ut-
most good faith. Reeder v, Meredith [Ark.]
93 S. W^. 658. Where confidential relations
exist between brothers, the beneficiary of a
transaction has the burden of proving that
no undue advantage has been taken by him.
Shevlin v. Shevlin, 96 Minn. 398, 105 N. W.
257.

29. Richardson v. Johnson [La.] 39 So. 449
[Advance sheets only].

30. A transfer from patient to pliysician

for an inadequate consideration induced by
false representations is voidable. Viallet v.

Consolidated R. & Power Co. [Utah] 84 P.

496.
31. Where an agent for Investing money

sells property of his own to his principal

without disclosing the facts, the principal

may rescind. Especially where the principal

is an aged woman without business experi-

ence. Landis v. Wintermute, 40 Wash. 673,

82 P. ^1000. It is no defense to an agent who he Is not entitled to have the deed set aside,

has defrauded his principal that the prin-
cipal was negligent. Calkins v. Worth, 117
111. App. 478. A co-owner of real estate who
acts for himself and as agent of the other
owner in a sale thereof, and does not dis-
close the true purchase price, is guilty of
fraud. Id.

32. Where a grantee In a deed is the con-
fidential friend and advisor of the grantor,
the law raises a presumption of fraud.
Smith V. Moore [N. C] 55 S. E. 275. Where
a confidential relation exists between par-
ties to a contract, the burden of showing
good faith in the transaction is upon the
person asserting it. Landis v. Wintermute,
40 Wash. 673, 82 P. 1000.

33. There must be a malign influence re-
sulting from fear, coercion, or other cause,
which deprives tlie grantor of his free agen-
cy. It is not sufficient that tlie grantor was
influenced in the ordinary affairs of life or
was on confldential terms with the grantee.
Boggianna v. Anderson [Ark.] 94 S. W. 51.
Where heirs sought to set aside deeds of
their ancestor on the ground of undue in-
fluence exerted by his wife, and evidence
failed to show that he was helpless or de-
pendent on his wife during his last illness,

no presumption arose that the deeds "were
of her procurement. Dean v. Dean [Iowa]
108 N. W. 1051. The fact that the disposition
of property made prior to death was not
equal between all his children raises no pre-
sumption of undue influence, though he was
living with his most favored child. Meyer v.

Arends, 126 Wis. 603, 106 N. W. 675. Evi-
dence held to show undue Influence where
an elder brother secured from a younger a
transfer of all his property consisting of
shares of corporate stock. Shevlin v. Shev-
lin, 96 Minn. 398, 105 N. W. 257. Where
lands are purchased with a husband's money
and title taken in the wife's name, undue
influence cannot be predicated of a transfer
by her to him reserving to her the use for

her life. Critchfleld v. Easterday, 26 App. D.
C. 89.

34. Schneider v. Vosburgh [Mich.] 13

Det. Leg. N. 24, 106 N. W. 1129.

Evidence InsuiHclent to show undue influ-

ence or duress where shortly after a quar-
rel with her husband, in which she was
cruelly treated, a wife deeded to the hus-

band, but he was not present when the deed
was executed. Hintz v. Hintz [111.] 78 N. E.

56o. To show that a gift from parent to

child was induced by undue influence. Mo-
Leod V. MoLeod [Ala.] 40 So. 414. To show
fraud or undue influence where an elderly

woman conveyed all her property to her son

in consideration of support for life. Kleck-
ner v. Kleckner, 212 Pa. 515, 61 A. 1019. To
show undue influence Inducing a woman 80

years old to sign a contract. Simmons v.

Kelsey [Neb.] 107 N. W. 122. Where a hus-

band was actuated by a baseless fear of

litigation and, without any undue influence

by his wife, conveyed property to her with-

out reserving the beneflcial title in himself.
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No presumption of undue influence arises in the execution of a deed where no

confidential relation exists.'*

§ 3. Remedies.^^—Fraud in the execution of an instrument renders it abso-

lutely void as to the person guilty of the fraud/^ and voidable as to the defrauded

party.'' Courts of law and equity have concurrent, jurisdiction in cases of fraud.'"

A defrauded party may afiirm the transaction and maintain an action at law for

damages/" or he may rescind and recover property or money delivered.*^ Duress

and deceit are simply different methods by which fraud is consummated. The
same remedies are available to the injured party.*^ Fraud in procuring a release

• may be set up against a plea of accord and satisfaction in an action at law.*' Fraud
in procuring the execution of a d€ed is not so merged in the deed that it cannot be

made the basis of a decree vacating the same.** The right to have a deed set aside

for fraud does not abate on the grantor's death.*" The venue of an action involving

an issue of fraud is in some states regulated by statute.*" An infant is not liable

for falsely representing his age to induce payment on a contract to convey land,

such liability being on contract and not tort.*'

Newman v. Newman [Tex. Civ. App.] 86 S.

W. 635.

Evidence sufflclent to show fraud by which
one was induced to transfer his interest in

a joint enterprise. Goldsmith v. Koopman,
140 F. 616. To show that deeds were the
result of undue influence. Horner v. Bell,

102 Md. 435, 62 A. 736. Evidence held to

raise an inference that a deed was the re-
sult of undue influence. Owing's v. Turner
[Or.] 87 P. 160. Evidence Insufficient to

overcome such inference. Id.

35. Ripperdan v. Wildy [Cal.] 87 P. 276.

A conveyance from child to parent is not
constructively fraudulent if the transaction
is fair, understandingly entered into, and
long acquiesced in. Chapman v. Ferns, 118

111. App. 116. A daug-hter, though keeping-
house for her father, did not occupy such a
confldential relation as to raise a presump-
tion of undue influence in a deed from him
to her. Bonsai v. Randall, 192. Mo. 525, 91

S. W. 473. Where one child seeks to set

aside deeds from a parent to his wife and
children living with hini to the exclusion of

others living away, on the ground of undue
influence, he has the burden of proving un-
due influence. Teter v. Teter [W. Va.] 53

S. E. 779. Attacks made by heirs upon deeds
from a parent to a favored child are not to

be encouraged or sustained except upon clear

and full proof. Kennedy v. Bates [C. C. A.]

142 F. 51. Where an aged and infirm parent
granted all his estate to his wife and one
child, who lived at home, to the ex-

clusion of others living away, and
such disposition was different from what
he intended as shown by a prior will, is a
circumstance from which undue influence
may underi certain circumstances be inferred,

but such inference may be rebutted by other
circumstances- showing reason for such dis-

position. Teter v. Teter [W. Va.] 53 S. E.
779. Old age and infirmity, together with
the fact that the grantor granted all his

property to his wife and one child who re-

sided with him to the exclusion of others
who lived abroad, raise no legal presump-
tion of undue influence. Id. The burden of

proof to show undue Influence is on a parent

who seeks to set aside a deed to his child.
MoLeod V. McLeod [Ala,] 40 So. 414. A gift
from parent to child, the parent being the
dominant party, will not be set aside for
undue influence. Id. A gift from parent to
child raises no presumption of undue influ-
ence. Id.

36. See 6 C. L. 1546.
37. Sass V. Thomas [Ind. T.] 89 S. W. 656.
38. E'raud renders a contract voidable.

Bennett v. Glaspell [N. D.] 107 N. W. 45.

39. To prevent the use of a fraudulent in-
strument as evidence. Sass v. Thomas [Ind.
T.] 89 S. W. 656. Chancery has concurrent
jurisdiction with courts of law to grant
relief from consequences of fraud. Fred
Macy Co. v. Macy [Mich.] 12 Det. Leg. N. 948,

106 N. W. 722.

40. See, also, Deceit, 7 C. L. 1093. Sonne-
syn V. Akin [N. D.] 104 N. W. 1026; Crockett/
V. Burleson [W. Va.] 54 S. E. 341; Rose v.

Merchants' Trust Co., 96 N. T. S. 946; Neibuhr
V. Gage [Minn.] 108 N. W. 884.

41. A defrauded person may rescind and
recover what he has parted with. Rose v.

Merchants' Trust Co., 96 N. T. S. 946; Sonne-
syn V. Akin [N. D.] 104 N. W. 1026. May
rescind by his own act and sue at law (Nei-

buhr V. Gage [Minn.] 108 N. W. 884), or pro-

ceed In equity for rescission of the trans-

action by the court (Id.). Where one is

induced by false representations to sell to

an Insolvent, he may, upon promptly rescind-

ing, recover the goods or the proceeds
thereof in the hands of the buyer's receiver.

Seeley v. Seeley-Howe-Le Van Co. [Iowa] 105

N. W. 380.
42. Neibuhr v. Gage [Minn.] 108 N. W. 884.

43. Memphis St. R. Co. V. Giardino [Tenn.]

92 S. W. 855.
44. False representations procuring a

deed as to the character of the instrument.
Busiere v. Reilly, 189 Mass. 518, 75 N. B.

958.
45. Busiere v. Reilly, 189 Mass. 518, 75

N. E. 958.
40. An action for fraud must under the

express provisions of Sayles' Ann. Civ. St.

1897, art. 1194, be brought in the county
where the fraud was committed. Karner v.
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One who seeks to rescind must restore what he has received by virtue of the
transaction/^ but such restoration is not always a condition precedent to rescission.*'
It may, however, be recovered by the guilty party.'"

A defrauded party must act without unnecessary delay," or within the period
prescribed by law after discovery of the fraud," and if he waives^' or ratifies the

Ross [Tex. Civ. App.] 16 Tex. Ct. Rep. 737,
95 S. W. 46.

47. Brooks V. Sawyer, 191 Mass. 151, 76
N. B. 953.

48. A grantor who does not offer to re-
turn the consideration may not have his
deed canoeHed for fraud. Clint v. Eureka
Crude Oil Co. [Cal. App.] 86 P. 817.
. 49. One who pleads that a release of dam-
ages for personal injuries was procured by
fraud need not tender the amount received
hy him with .his -replication. Memphis St.
R. Co. V. Giardino [Tenn.] 92 S. W. 855.
Tender or return is not always essential to
rescission. An offer in the complaint to re-
turn and a prayer for full declaration of the
rights of the parties. Carroll v. Barry
Brothers Transportation Co., 118 111. App.
230. In an action to rescind a contract for
fraud, plaintiff was entitled to retain a
payment made under the contract. Held he
was not bound to tender a return of such
payment as a condition of his right to re-
scind. Matteson v. Wagoner,- 147 Cal. 739,
82 P. 436. In a suit to set aside a deed,
if the case is such as to enable the court to
adjust and protect the equities of the de-
fendant without an Indemnity bond or ten-
der by the plaintiff, none Is necessary. Ro-
raine v. Howard [Tex. Civ. App.] 15 Tex. Ct.
Rep. 347, 93 S. W. 690.

50. Where a retailer rescinds a purchase
of goods for fraud, his seller may recover
the proceeds of sales made by him. Lyon
V. Lindblad [Mich.] 13 Det. Leg. N. 574, 108
N. W. 969. A purchaser of timber who has
made payments in recognition of the con-
tract, and manufactured and sold the timber,
cannot set up fraud as against the purchase
money notes-, but may set it up by counter-
claim and recover for damage sustained.
May v. Loomis, 140 N. C. 350, 52 S. E. 728.

51. Must rescind immediately upon dis-
covery of the fraud. Rose v. Merchants'
Trust Co., 96 N. T. S. 946;Seeley v. Seeley-
Howe-Le Van Co. [Iowa] 105 N. W. 383.
Whether rescission was made with due
promptness after discovery of fraud held a
question of fact. Shreve v. Crosby, 72 N. J.

Law, 491, 63 A. 333. Where action to rescind
was commenced within five months after the
contract was made, and It was alleged that a
considerable time had elapsed before the
fraud was discovered, the complaint was
not demurrable for failure to allege rescis-
sion promptly on discovery of the fraud.
Civ. Code § 1691. Matteson v. Wagoner, 147
Cal. 739, 82 P. 436. Delay in Instituting pro-
ceedings to rescind on the ground of abuse
of confidential relations is not a waiver of
the right to rescind where the delay re-
sulted from temporary alleviation of sus-
picions, ignorance, and inexperience. Landis
V. Winterijiute, 40 Wash. 673, 82 P. 1000.

Where after discovery of the fraud the in-

jured person continued to act under th'e

contract for a year before asking relief.

Burk V. Johnson [C. C. A.] 146 F. 209. Where

an heir sought to set aside a deed to an ad-
ministrator, and did not know of the con-
veyance until after his death, was not put
on inquiry, and had only constructive notice
of the account of the administrator showing
the conveyance which was filed, held to show
that she was not guilty of laches. Manning
V. Mulrey [iVCass.] 78 N. E. 551. To set aside
a deed for fraud, suit must be brought in a
reasonable time under the circumstances of
the particular case. Dunfee v. Childs [W.
Va.] 53 N. B. 209. A deed obtained by de-
ception is properly set aside on prompt ap-
plication. Bryson v. Bridges [Fla.] 41 So.
28. Three months' delay after discovery of
false representations as to boundaries does
not constitute a waiver to rescind, delay
having been occasioned by the weather.
Freeman v. Gloyd [Wash.] 86 P. 1051.
Where one Is Induced by false representa-
tions, that a deed is drawn In. accordance
with a prior agreement, to sign it, a right
of action for such fraud accrues on the dis-
covery thereof. Griffln v. Roanoke R. &
Lumber Co., 140 N. C. 514, 53 S. B. 307.

53. Under Rev. St. 1898, § 4222, subd. 7,
an action based on fraud is barred in six
years from the discovery thereof. Figge v.
Bergenthal [Wis.] 109 N. W. 681. An action
for damages occasioned by fraud must be
brought within the period prescribed by law.
Smith v. Krueger [N. J. Eq.] 63 A. 850. Code
Civ. Proc. § 338, providing that an action
for fraud must be brought within three
years, does not apply to fraud pleaded as an
equitable defense against a judgment which
was without consideration. McColgan v.
Muirhead [Cal. App.] 82 P. 1113. Limitations
do not commence to run until the fraud is

or should have been discovered. Harris v.
Cain [Tex. Civ. App.] 14 Tex. Ct. Rep. 327,
91 S. W. 866. Action for relief on the ground
of fraud held barred by Code Civ. Proc. §

338, or § 343. Matteson v. Wagoner, 147
Cal. 739, 82 P. 436. See Limitation of Ac-
tions, 6 C. L. 465.

53. Acceptance of a note held not a waiv-
er of a tort in inducing one by false repre-
sentations to invest in an enterprise.
Damers v. Sternberger, 95 N. T. S. 532. Evi-
dence and facts alleged in a complaint for
rescission held not to show waiver of the
fraud complained of. Matteson v. Wagoner,
147 Cal. 739, 82 P. 436.

TTie right to rescind Is -waived where the
purchaser of a majority of the stocli; of a
corporation, after learning of the fraud, de-
termined to go on with -the business, believ-
ing he could make himself whole and did

so as long as he could. Speicher v. Thomp-
son, 141 Mich. 654, 12 Det. Leg. N. 579, 104

N. W. 1104. One who receives and retains
money for a release of damages for personal
injuries for two years is estopped to assert

that it was procured "by fraud. Memphis St.

R. Co. V. Giardino [Tenn.] 92 S. W. 855.

"Vendor of an executory contract for sale of

corporate stock who, after discovering fraud,
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fj'aud°* he is bound by the terms of the contract; but mere delay in seeking to have

a deed set aside, if unaccompanied by any change in tire situation of the parties,

will not deprive the defrauded party of his right to relief, so long as he remains

ignorant of the fraud or of facts which ought to put him on inquiry.^^ An executor

and testamentary trustee may sue in his representative capacity to set aside a

conveyance made by him and his cotrustees, as' procured by fraud, though he was a

party to the fraud. ^*

Pleading.^''^FTa.ud is a defense and the facts constituting it must be pleaded. ^^

'A general averment is not sufficient.^'

subsequently performs by delivering stock
and accepting purchase price, waives fraud
and cannot thereafter sue for damas'CS. Mc-
Donough V. Williams [Ark.] 92 S. W. 783.

A seller -vvho was induced to sell by fraud
may not on discovery of the fraud attempt
to collect, and, after ascertaining that he
cannot, sue to recover the goods. Seeley v.

Soeley-Howe-Le Van Co. [Iowa] 105 N. W.
380.

54. Imperfect and incomplete Information
is insufficient upon which to base ratification.

Shevlin v. Shevlin, 96 Minn. 398, 105 N. W.
257. Any unequivocal act after discovery of
the fraud, whether made in or out of court,

is sufficient to preclude a subsequent rescis-

sion. Seeley v. Seeley-Howe-Le Van Co.
[Iowa] 105 N. "W. 380. "Whether a letter

v.Titten by a defrauded party to the person
guilty of the fraud, and who at the time was
ill in a hospital, was an affirmance or polite

rescission of the fraudulent transaction, held
a question of fact. Shreve v. Crosby, 72

N. J. Law, 491, 63 A. 333. A buyer of goods
who is defrauded, who offers to return them
and follows such offer by a tender of the
goods into court, thereby rescinds the sale.

Lyon V. Lindblad [Mich.] 13 Det. Leg. N. 574,

108 N. W. 969.

E^videncc insufiiclent to shOTV rntiiicntiou

of a transfer of corporate - stock by one
brother to another, which transfer was pro-
cured by the exercise of undue influence.
Shevlin v. Shevlin, 96 Minn. 398, 105 N. W.
257. The fact that one assigns a note se-
cured in the transaction before discovering
the fraud is not a ratification of the trans-
action. Roiiiine v. Howard [Tex. Civ. App.]
15 Tex. Ct. Rep. 347, 93 S. W. 690. Evidence
insufficient to show ratification of a contract
precluding rescission. Rose v. Merchants'
Trust Co., 96 N. T. S. 946. Where a settle-

ment was induced by fraud, the fact that the
amount received was not tendered back did

not preclude the injured party from seeking
relief, where he offered in his complaint to

apply such sum in his account against the
defendant. Bowe v. Gage, 127 Wis. 245, ^6
N. W. 1074. One from whom a release of

damages for personal injuries is fraudulently
procured, who spends a portion of the
amount received for the release prior to

learning of the' fraud, does not thereby rat-

ify the transaction. Louisville & N. R. Co.

V. Helm [Ky.] 89 S. W. 709.

Evidence Iield to sho^r a ratifloatlon of a

sale of goods fraudulently procured,
,
pre-

cluding the seller from 'recovering the goods.

Seeley v. Seeley-Howe-Le Van Co. [Iowa]

106 N. W. 380. One who after discovering

fraud inducing a contract and attempting
repudiation thereof, who accepts the con-
sideration for the completion of the contract,
is bound by it. Urbansky v. Shirmer, 97 N.
T. S. 577. One who with full knowledge of
fraud accepts the benefits of a contract can-
not thereafter assail its validity. Bennett
V. Glaspell [N. D.] 107 N. W. 45.

55. Manning v. Mulrey [Mass.] 78 N. B.
'551.

56. Smith v. David Stevenson Brewing Co.,
50 Misc. 395, 100 N. T. S. 521. An executor
and testamentary trustee who sues to set
aside for fraud a conveyance made by him
may j'oin himself as plaintiff in his indi-
vidual capacity. Id.

57. See 5 C. L. 1548.

68. Ingraham v. International Salt Co., 100
N. T. S. 192. Where the question of fraud is

not involved in an action under the plead-
ings, the .plaintiff is in no position to take
advantage of undiscovered fraud to prevent
the running of the statute of limitations..
Keese v. Dewey, 97 N. Y. S. 519. Facts con-
stituting the fraud must be pleaded and
proved. Dorris v. McManus [Cal. App.] 86

P. 909. Fraud must be distinctly alleged.
Smith V. Collins [Ala.] 41 So. 825. A defend-
ant who does not plead fraud cannot urge
it as a defense. Finck v. Schmitt, 48 Misc.

503, 96 N. Y. S. 197. Facts constituting the
fra^d must be alleged. Trainor v. Schutz
[Minn.] 107 N. W. 812. Facts from which the
legal conclusion of fraud is to be drawn
must be set up. Weigand v. Cannon, 118

111. App. 635. At common law it may be
shown under the general issue that execu-
tion of a contract was procured by fraud.

Otherwise under the Minnesota Code. Train-
or V. Schutz [Minn.] 107 N. W. 812.

Misrepresentations relied upon iiuist be
specifically alleged. Marshall-McCartney Co.

V. Halloran [N. D.] 106 N. W. 293. Only
such representations can be considered as

are alleged and relied on. White v. White
[Tex. Civ. App.] 16 Tex. Ct. Rep. 134, 95 S.

W. 733. B'raud must be set up by special

plea, containing facts directly alleged con-

stituting fraud. Facts held suffi'ciently stat-

ed in an action for a real estate broker's
commissions. McAfee v. Bending, 36 Ind.

App. 628, 76 N. B. 412. Facts and circum-
stances constituting the fraud must be clear-

ly alleged. In a suit to enjoin the payment
to contractors of a balance of the price of

a public improvement. Board of Com'rs of

La Porte County v. Wolff [Ind.] 76 N. B. 247.

The representations made and the extent of

the falsity thereof should be specifically
stated.' It is not sufficient to allege that
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Evidence.^o—Fmud is never presumed." It must be established by one wlio
asserts it.''^ All essential elements must be proven."' To entitle one to equitable
relief, the proof must be clear and satisfactory/* but where relief is sought at law.

they consisted of statements that "the prop-
erty rented for more than in fact it was
rented," and that "the janitor received less-
for his services than in fact he did." Kranz
V. Lewis, 100 N. Y. S. 674. That the defend-
ant knew the representations to be false
must be aUeged. Id. Affidavit of defense
alleging: fraudulent alteration of deed in
chain of title so that defendant toolc no title,
held to show neither fraud nor reliance on
any representations. Bobbins v. Jay, 27 Pa.
Super. Ct. 652.

Coinnlniut held snfflcient. Motley v.
Mercantile Trust Co., 51 Misc. 460, 100 N. T.
S. 2S1. An answer in an action for breach
of contract of sale that certain provisions
not contained in the oral agreement were
inserted in the written contract alleges facts
in relation to the fraud with, sufficient cer-
tainty. Lilienthal v. Herren, 42 Wash. 209,
84 P. 829. Fraud, either actual or construc-
tive, is sufficiently pleaded by an averment
of the facts constituting it without directly
alleging it to be fraud. Holliday v. Perry
[Ind. App.] 78 N. B. 877. Complaint alleging
materiality of- the representations and facts
from which materiality- might be inferred
held good as against general demurrer.
Karner v. Ross [Tex. Civ. App.] 16 Tex. Ct.
Rep. 737, 95 S. W. 46. It is sufficient to
plead the facts constituting constructive
fraud without alleging It to be fraud; fraud
being a conclusion of law. Parsons v.

Balson [Wis.] 109 N. W. 136. Fraud held
sufficiently pleaded where one made false
statements as to his financial ability to a
mercantile agency. Katzenstein v. Reid,
Murdock & Co. [Tex. Civ. App.] 14 Tex. Ct.

Rep. 564, 91 S. W. 360. Complaint alleging
the acquisition of a majority of the stock of
one corporation by a competitor,-and placing
it in the hands of a receiver, held to suffi-

ciently allege fraud as against a motion for
a bill of particulars. Ingraham v. Interna-
tional Salt Co., 100 N. Y. S. 192.

Insullicient; • Allegation that bonds issued
by a corporation were issued In fraud of
plaintiff's rights held insufficient. Cowell v.

City Water Supply Co. [Iowa] 105 N. W.
1016. An allegation that the representations
were made by "defendant or his agent" is

not the ecjuivalent of the necessary allega-
tion that they were made by the defendant.
Kranz v. Lewis, 100 N. Y. S. 674. An allega-

tion that one falsely and fraudulently made
certain representations is not sufficient with-
out an averment that the representations
were untrue. Bonham v. Doyle [Ind. App.]
77 N. . B. 859.

59. Baker v. Hutchinson [Ala.] 41 So. 809.

In a suit to set aside a judgment. Machen
V. Bernheim [Ky.] 93 S. W. 621. It must ap-
pear by specification wherein the fraud ex-

ists. Anderson v. Goodwin, 125 Ga. 663, 54

S. B. 679. Allegations of fraud in a cross bill

to restrain foreclosure of a mortgage held
too general. Ramoneda Bros. v. Loggins
[Miss.] 39 So. 1007.'

60. See 5 C. L. 1549.

6X. Presumption of good faith in business
j

transactions must be overcome. Hughes v.
Lockington [111.] 77 N. B. 1105. Good faith
is presumed in the absence of any evidence.
Breaux v. Broussard, 116 La. 215, 40 So. 639.
In a charge of false swearing in the proof
of loss by Are, the burden of proving such
false swearing is on the insurer. "Virginia
Fire & Marine Ins. Co. v. Hogue [Va.] 54
S. E. 8.

82. In an action against directors of a
corporation for fraudulently purchasing
property for more than its worth from an-
other director, the plaintiff has the burden
to prove fraud. Polhemus v. Polhemus, 100
N. Y. S. 263. A partner seeking recovery of
money paid a copartner after settlement on
the ground, that such payment was induced
by fraudulent representations has the bur-
den of proving such representations and their
falsity notwithstanding the firm settlement.
Devereux v. Peterson, 126 Wis. 558, 106 N.
W. 249. Compromise settlement of suits
where there was nothing 'to indicate that
plaintiff's attorney had not acted in entire
good faith and in no way misled or de-
ceived him will not be set aside on the
ground of fraud. Judson v. Bowser [Ky.]
91 S. W. 727. Where the defense to an
action for fraud in selling chattels as free
from Incumbrances was an agreement with
the mortgagee that defendant had a right
to sell and that plaintiff bought with knowl-
edge of the mortgage, the burden was on
the purchaser to prove the fraud. Colston
v. Bean, 78 Vt. 283, 62 A. 1015. Where heirs
seek to set aside deed executed by their
ancestor on the ground of undue influence,
they have the burden to prove that the trans-
action was the result of undue influence.
Dean v. Dean [Iowa] 108 N. W. 1051.

63. A plea of fraud must be sustained by
proof of representations, falsity, scienter,

deception, and damage. Standard Mfg. Co.

V. Brons, 118 111. App. 632.

64. Howe V. Gage, 127 Wis. . 245, 106 N.
W. 1074. Clear and satisfactory proof in

oases involving fraud may be deflned as a
preponderance of evidence sufficient to over-

come the presumption of innocence of fraud.

Virginia Fire & Marine Ins. Co. v. Hogue
[Va.] '54 S. B. 8. The inference or conclu-

sion of fraud will not be indulged merely

from suspicious circumstances, unless the

showing of guilt is so clear as to exclude all

reasonable hypothesis of good faith. State

Sav. Bank v. Bmge [Iowa] 108 N. W. B30.

Evidence must be clear, precise, and in-

dubitable to overthrow a written instrument.

Hicks v. Harbison-Walker Co., 212 Pa. 437,

61 A. 958. Vv^hen actual fraud is relied on

to set aside a deed, the fraud must be clearly

proved. Deepwater Council No. 40, O. U. A.

M. V. Renick [W. Va.] 53 S. E. 552; Smith v.

Collins [Ala.] 41 So. 825. The evidence must
amount to more than a mere probability of

the truth of the charge of fraud or a mere
preponderance of evidence that such charges
are true. Id. An instruction that fraud
must be proved by "clear" and satisfactory
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only a preponderance of evidence is required.'' All allegations of fraud need not be
established/' and variance in the proof as to one allegation will not preclude re-

lief." Belief on the ground of fraud cannot be granted on proof of mutual mis-
take"' or negligence.'^ Fraud may be proven by direct or circumstantial evidence,™

evidence requires too high n degree of proof.
Walsh V. Taitt [Mich.] 12 Det. Leg. N. 651,
105 N. W. 544.

EvifJence suinclent to show fraud where
one was induced to sign checks under the
belief that he was signing other instruments.
Bjlafsky v. Conveyancers Title Ins. Co.
[Mass.] 78 N. B. 534. The testimony of the
defendant alone in a suit to set aside a
deed for fraud is not sufficient to overcome
the testimony of the plaintiif and two dis-
interested witnesses to the fact that false
representations were made. Reilly v. Gott-
leh [Wash.] 85 P. 67J. False representations
by which one is induced to enter into a part-
nership is ground upon which to set aside
the partnership agreement. Caplen v. Cox
[Tex. Civ. App.] 15 Tex. Ct. Rep. 266, 92 S.

W. 1048. Evidence sufficient to show that
one was induced by fraud to enter into a
partnership contract. Id. Fraud in giving
false statements to a mercantile agency held
sufficiently proved. Katzenstein v. Reid,
Murdock & Co. [Tex. Civ. App.] 14 Tex. Ct.
Rep. 554, 91 S. W. 360. Evidence sufficient
to show that a release of damages for per-
sonal injuries was procured by fraud.
Louisville & N. R. Co. v. Helm [Ky.] 89 S.

W. 709. Evidence sufficient to show that one
was deceived by the misrepresentation of
material facts. Cramsey v. Sterling, 97 N.
T.'S. 1082. Evidence sufficient to show that
notes were procured by false representations
as to accounts due a business sold defend-
ant for the purchase price of which the note
was given. Wilson v. Cohen, 48 Misc. 654,
96 N. T. S. 113. Evidence sufficient to show
that a deed was not the free act of the
grantor. Eggert v. Eggert [Mich.] 13 Det.
Leg. N. 219, 107 N. W. 920. Evidence suffi-

cient to show fraudulent representations in

the sale of land. Farley v. Weiss [Neb.]
107 N. W. 561. Evidence sufficient to show
that the purchase of certain bonds was in-

duced by false statements in circulars.
Grindrod v. Anglo-American Bond Co.
[Mont.] 85 P. 891. Evidence sufficient to

show that a deed was procured by fraud
though it was necessary to discredit the
testimony of two witnesses and believe one
who was a party in interest. Kleimenhagen
V. McConick, 126 Wis. 340, 105 N. W. 812.

Evidence held to show fraud where an ad-
ministrator purchased through a third per-
son property of the estate for a grossly in-

adequate consideration. Manning v. Mulrey
[Mass.] 78 N. E. 551. Evidence sufficient to

show that a party was misled by false rep-
resentations in an exchange of property.
Troutman v. Eggleston [S. D.] 104 N. W. 257.

Evidence sufficient to show fraud. Eggleston
V. Advance Thresher Co., 96 Minn. 241, 104

N. W. 891. Evidence held sufficient to war-
rant a rescission of an exchange of prop-
erty where some of the land represented as
arable land located within four miles of a
county seat was in fact arid and located 10

miles from sucli county seat. Gardner v.

Mann, 36 Ind. App.. 694, 76 N. TC. 417. A find-

ing • of fraud by the jury is conclusive that

all the essential elements existed. Busiere
V. Reilly, 189 Mass. 518, 75 N. E. 958.

Evidence iiasuificicnt to sho"w fraud in the
execution of a deed. Patnode v. Deschenes
[N. D.] 106 N. W. 573. To show fraud in an
unambiguous contract which a party exam-
ined and inserted additional paragraphs.
American Fine Art Co. v." Simon [C. C. A.]
140 F. 529. To show that corporate stock
was purchased under a misapprehension or
misrepresentation as to the assets of the
corporation. Dowling v. Wlieeler, 117 Mo.
App. 169, 93 S. W. 924. To show fraud where
one represented that he owned land the title

to which had been by his agent fraudulently
placed in his own name on the records.
Buchall V. Higgins, 109 App. Div. 607, 96 N.
T-. S. 241. To show that large sums of money
paid a "woman of ill repute to keep her from
making public the illicit relations between
the parties held insufficient to show that
the money was procured by fraud. Piatt v.

Blias, 108 App. Div. 365, 95 N. Y. S. 710.

To show that deeds were procured by the
exercise of undue influence. Dean v. Dean
[Iowa] 108 N. W. 1051. To show fraud in

procuring a deed from aged people in consid-
eration of future support. Lewis v." Wilcox
[Iowa] 108 N. W. 536. To show fraud. Rayr
mond V. Edelbrock [N. D.] 107 N. W. 194.

To show fraud In the execution of a deed.

Lentz V. Lentz [Mich.] 12 Det. Leg. N. 942,

106 N. W. 701. To show undue influence in

the disposition of an Intestate's property.
Meyer v. Arends, 126 Wis. 603, 106 N. W. 675.

Evidence that the fraud was or should have
been discovered at a time sufficiently remote
to bar the cause of action does not authorize
an affirmative charge. Jones v. Coan [Ala.]

41 So. 757. Evidence that the maker of a
note was an Indian, that he could not read
or write the English language, and that he
did not understand the language perfectly,

is Insufficient to overcome the presumption
that he understood. Warnock v. Itawis, 38

Wash. 144, 80 P. 297. Where heirs sought
to set aside deeds of their ancestor to his

second wife on the ground of undue influ-

ence, evidence insufficient to show that de-

ceased was helpless or dependent on her

during his last illness. Dean v. Dean [Iowa]

108 N. W. 1051.

65. See Deceit, 7 C. L. 1093. The pre-

ponderance of evidence where fraud is al-

leged is such proof as is clear and strong

enough to preponderate over the presump-
tion that men are honest. Virginia Fire &
Marine Ins. Co. v. Hogue [Va.] 54 S. B. 8.

66. A party who alleges false representa-

tions as to various independent facts need

not establish all of them. Pinch v. Hotaling
[Mich.] 12 Det. Leg. N. 841, 106 N. W. 69.

67. The fact that the proof as to one
allegation varies from it ia not ground for

directing verdict for the guilty party. Col-
lins v. Chipman [Tex. Civ. App.] 15 Tex.
Ct. Rep. 411. 95 S. W. 666.

08. Burk V. Johnson [C. C. A.] 146 F. 209.
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and a liberal range of investigation is permitted/^ especially vx the examination of
persons charged with the fraud." The parol evidence rule does not apply in an ac-
tion to cancel an instrument for fraud."

69. Polhemus v. Polhemus, 100 NTS
263.

70. May be proved by circumstantial evi-
dence. Fabian v. Traeg-er, 117 111. App. 176.
Where all circumstances present a showing
that can be reconciled with no reasonable
theory of

,
good faith, the transaction wiU

be deemed fraudulent. First Congregational
Church of Cedar Rapids v. Terry [Iowa] 107
N. W. 305. May be proved by evidence of
collateral circumstances and direct evidence
is not necessary. Id. Collateral circiyn-
stances are sometimes admissible for the
purpose of showing fraudulent intent.
Standard Mfg. Co. v. Brons, 118 111. App. 632.
Evidence must be clear and satisfactory but
may be either direct or by facts and cir-
cumstances. Redwood v. Rogers [Va.] 53
S. B. 6. Evidence and circumstances must
be such as to clearly establish fraud. Proof
of circumstances raising only a suspicion is
not sufficient. Deepwater Council No. 40,
O. U. A. M. V. Renick IW. Va.] 53 S. E. 552.

71. Wide latitude should be allowed in
admission of testimony. Fabian v. Traeger,
117 111. App. 176.
Held admissible: Representations made by

a third person which are explanatory of the
representations alleged to constitute the
fraud. McMullen v. Rousseau, 40 Wash. 497,
82 P. 883. The fact that the false represen-
tations were made two days before the trans-
action was consummated does not preclude
relief. Hauptman v. Pike [Neb.] 108 N. W.
163. The defrauded party may trace the
negotiations to their Iriception. Id. On an
issue of fraud in procuring a chattel mort-
gage from defendant's partner, evidence that
the negotiations were secret and that the
partner was paid to give the mortgage.
Walsh V. Taitt [Mich.] 12 Det. Leg. N. 651,
105 N. W. 544. On an issue of fraud in pro-
curing a chattel mortgage, evidence of a
transaction between the mortgagee and a
creditor of the mortgagor. Id. Where one
was induced to purchase corporate stock by
false representations as to the solvency of the
corporation, and employes of the concern
testified that it had earned net profits up to
a certain date, it was competent to show by
cross-examination of such employes that
during the period referred to the earnings
had been insufficient to pay off a debt for
purchase price of the plant. Collins v. Chip-
man [Tex. Civ. App.] 15 Tex. Ct. Rep. 411,
95 S. W. 666. Where one was induced by
false representations as to the solvency of
a corporation to purchase corporate stock,
it -was competent to prove by defendant
who was president of the eorporation and
the salary paid its -officers. Id. Where one
wa^ induced by false representations as to

the solvency of a corporation to purchase
corporate stock, his testimony that at the
time he purchased the stock he believed It

would pay large dividends. Id. Where one
was induced to purchase corporate stock by
false representations as to the solvency of

the corporation, evidence that just prior to

the sale the company owed its officers and

7 Curr. L.—115.

employes large sums of money. Id. Where
one was induced to purchase corporate stock
by false representations as to the solvency
of the corporation, it is> permissible to show
that within two or three years after the
purchase the assets of the corporation had
disappeared, it had ceased business and was
in liquidation. Id. A grantee's failure to
record a deed until 10 months after its exe-
cution may. be considered. Smith v. Moore
CN. C] 65 S. B. 275. In an action by an ig-
norant man to set aside a deed on the ground
that its purport had been misrepresented
to Jiim, it was competent to ask him who
told him that the deed conveyed all his
interest, in order to corroborate his testi-
mony that as soon as he learned the true
purport of the deed he put up notices on the
land rep-udiating it. Hodge v. Hudson, 139
N. C. 358, 51 S. E. 954.

Held Inadmissible: One who seeks relief
on the ground of fraud may not prove false
representations made by the opposite party
to third persons not in the presence of the
plaintiff. Clark Co. v. Rice, 127 Wis. 451,
106 N. W. 231. In an action by an adminis-
trator to recover property on the ground of
undue Influence, it is not permissible to
show the disposition of one of the defend-
ants with regard to having "active, exerting
influence." Meyer v. Arends, 126 Wis. 603,
106 N. W. 675. One who seeks relief on the
ground of fraud may not prove newspaper
advertisements and circulars, many of which
he had never seen and some of which were
not In print until after the transaction com-
plained of. Clark Co. v. Rice, 127 Wis. 451,
106 N. W. 231. In a suit to set aside a deea
for fraud, evidence of the defendant's pur-
chase of a mortgage on the premises from
one who was not the owner Is irrelevant.
Hodge V. Hudson, 139 N. C. 358, 51 S. E. 954.

72. Weigand v. Cannon, 118 111. App. 635.

73. Karner v. Ross [Tex. Civ. App.] 16
Tex. Ct. Rep. 737, 95 S. W. 46. Parol evi-

dence of conversations leading up to a writ-
ten contract is admissible where one party
asserts that he was induced to sign it by
false representations and had no opportuni-
ty to read It. State Life Ins. Co. v. John-
son [Kan.] 85 P. 697. It Is admissible to

show conversations of the parties leading
up to the contract where it Is claimed that

one party was induced to execute the con-
tract by false representations of the other
and that it did not represent the a,sreement
as shown by the oral conversations. Liilien-

thal V. 'Herren, 42 Wash. 209, 84 P. 829.

Where it is set up that a contract executed
was falsely represented and not the one
agreed upon, parol evidence is admissible to

show the one agreed upon. Nichols & Shep-
ard Co. V. Bernlng [Ind. App.] 76 N. E. 776.

In an action on a written contract it is per-

missible to prove that the execution of the

contract was obtained solely by the false

statement of a nonexistent fact. Sheldon Co.

V. Harleigh Cemetery Ass'n [N. J. Law] 62

A. 189
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An instruction submitting the issue of fraud should embody all the essential

elements^* and all material evidence.^"

FRATjnS, STATUTE OP.

S !• Agreements not to be Performed
WHUIn One Year (1S36).

§ 2. Promise to Ansvrer for Debt or De-
fault of Anotfaer or to Indemnify or Insure
(1837). Insurance (1829).

§ 3. Agreements in Consideration of Mar-
riage (1839).

§ 4. Representations as to Character or
Credit of Another (1820).

§ 5. Agreements with Executors and Ad-
ministrators (1S39).

§ 6. Agreements with Real Estate Rrolc-
ers (1829).

,

§ 7. Agrrecments Respecting Real Prop-
erty or an Estate or Interest Tliereln (1830).

§ 8. Sale of Goods (1832).
§ 9. Trusts (1833).

§ 10. What will Satisfy the Statute 1833).

§ 11.

(1839).
§ 13.

A. Writing (1833). Contracts not Per-
formed Within a Tear (1833). Sale
of Goods (1833). Contracts for tlie

Sale of Land (1833). To Answer
for tlie Debt of Another or to In-
demnify or Insure (1835).

B.-Delivery and Acceptance (1835).
C. Part Payment and Earnest Money

(1836.)
D. Part Performance (1836). Contracts

for the Sale of Land (1836). Parol
Gifts of Land (1838). Contracts
Not Performable Within a Tear
(1838). Contracts for Sale of Goods
(1839).
Operation and Efflect of Statute

Pleading and Proof (1840).

§ 1. Agreements not to be performed within one year.''"—To fall within the

condemnation of the statute it must appear fronl the terms of the contract that it is

not to be performed within a year.'^ If its termination is made to depend on a con-

tingency which may eventuate within a year, it is not within the statute." The
mere fact that such contingency was not likely to or expected to occur within a year

does not bring the contract within the statute.'" An oral agreement to enter into

a written contract Avhich by its terms cannot be performed within one year is itself

within the statute of frauds and void/* as is an oral contract for one year where

by its terms performance is to commence at some future time.^^ A contract per-

formable within a year from the time of acceptance of an offer is not within the

statute, though not performable within a year of the time the oiler was made.*'^

74. An instruction should submit all the
essential elements of fraud. Paris Mfg. &
Importing Co. v. Carle, 116 Mo. App. 581, 92

S. W. 748.

75. An instruction should submit all the
facts tending to show fraud and imposition.
Robertson v. Fuller Co.nst. Co., 115 Mo. App.
456, 92 S. W. 130.

76. See 5 C. L. 1551.

77. Pinto V. Rintleman [Tex. Civ. App.]
15 Tex. Ct. Rep. 660, 92 S. W. 1003. A com-
plaint alleging a contract of employment for

one year held not to show a case witliin

Burns' Ann. St. 1901, § 6629, subd. 5, as a
contract not to be performed within one
year. City of Decatur v. McKean [Ind.] 78

N. E. 982.

78. Where the termination of a contract
depends on a contingency which may happen
within a year, it is not within the statute' of

frauds; thus, a contract to receive, run, sort,

and deliver defendant's logs so long as it

operated on a certain river is not within
the statute. Nester v. Diamond Match Co.

[C. C. A.] 143 P. 72. A contract to render
services so long as defendant remained in-

bu>3iness at a certain place is not within

RtPtute. Lennard v. Texarkana Lumber Co.

Vtpx. Civ. App.] 16 Tex. Ct. Rep. §2, 94 S. W.
383. A promise to pay a certain sum weekly,

as long as the promisee resides in a certain
place, does not require a memorandum under
the statute of frauds. Burgesser v. Wendel
[N. J. Law] 62 A. 994. In order that an oral
contract may be held void under this branch
of the statute, it must appear that it was
the understanding of the parties that it was
not to be performed within the year. Tfiat
one of the parties had an option to extend
it over more than one year does not bring
it within the condemnation of the statute.
American Pine Art Co. v. Simon [C. C. A.]
149 F. 529.

79. Lennard v. Texarkana Lumber Co.
[Tex. Civ. App.] 16 Tex. Ct. Rfep. 82, 94 S.

W. 383.

80. McLachlin v. Whitehall, 99 N. Y. S.

721. An oral agreement to execute a written
lease is within the statute of frauds when
the terms of the written lease are such as
to bring it within the statute. Harrell v.

Sonnabend, 191 Mass. 310, 77 N. B. 764.

81. Chase v. Hinkley, 126 Wis. 75, 105 N.
W. 230. Contract construed and held to be
one performable within a year. Bmbry v.

Hargadine-McKittrlck Dry Goods Co., 115
Mo. App. 130, 91 S. W. 170.

83. An oral offer of employment for a year
from a date in the future which is not ac-
cepted until the day on which performance
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The statute lias no, application where the contract could be performed within a year,

nor. where it runs for an indefinite time and may be terminated by either party there-

to at any time/' but the fact that a contract for services might be terminated by the

death of the person who was to render the services within a year doefe not take it

out of the statute.^* Any excess, however short, over one ypar from the date of an

oral contract for its full performance, renders it void.*"

§ 2. Promise to answer for dfibt or default of another or to indemnify or

insured"—An oral promise to pay the debt of another is within the statute and void.'^

The validity of such a promise is to be determined by the law of the state where

the promise is made.*' Where an agent without authority enters into a contract in

behalf of his principal which is subsequently ratified by the principal, the contract

is that of the principal and not an agreement of the principal to answer for the

"debt, default or doings of another."*" Tlie statute does not extend to a joint prom-

ise by two or more persons for the benefit of one of them."" A promise to pay the

debt of another based on a consideration passing to the promisor is not within the

statute,"^ as where the promise is a part of the consideration for a conveyance,"^ or

. L. 1551.

V. Hardiman,

is to begin is performable witliin a year and
hence not within the statute. Mobile, etc.,

K. Co. V. Hayden [Tenn.] 94 S. W. 940.

Where defendant offered to repurchase stock
from plaintiff at the end of a year, in case

he was not satisfied with the purchase, and
plaintiff a few weeks afterwards purchased
the stock pursuant to the offer, the contract

was one to be performed within a year.

Gurwell v. Morris [Cal. App.] 83 P. 57S.

83. Stitt V. Rat Portage Lumber Co.

[Minn.] 107 N. W. 824.

84. Chase v. Hinkley, 126 Wis. 75, 105

N. W. 230. But see Shropshire v. Adams
[Tex. Civ. App.] 13 Tex. Ct. Rep. 540, 89

S. W. 448, holding that an oral contract to

form a partnership for a period of years is

not within the statute for the reason it might
be terminated by the death of any one of the

copartners within a year.

85. Chase v. Hinkley, 126 Wis. 75, 105 N.

W. 230.

86. See 5 C
S7. Murphy V. Hardiman, 112 App. Div.

670, 99 N. Y. S. 6. To pay for labor done for

another. Engel v. ' Gordon, 49 Misc. 641, 97

N. Y. S. 981. The verbal acceptance by the

drawee of a bill of exchange, who holds no

funds of the drawer, is no more than an
oral promise to answer for the debt of an-

other. Chicago Heights Lumber Co. v. Mil-

ler, 219 111. 79, 76 N. B. 52. Where one on

the' written request of another pays part of

an indebtedness which the person making
the request owes and orally agrees to pay

the balance, the promisor not being indebt-

ed to the person making the request, the

promise to pay the balance is within the

statute of frauds and void. Id. Where
plaintiff purchased land at a foreclosure sale

under an oral agreement to convey it to de-

fendant upon being reimbursed, such contract

is void and hence when he deeded it to de-

fendant's brother and took his note under

'an' oral agreement that defendant would en-

dorse the same, the latter agreement is not

without Rev. St. 1898 • 5 2307 requiring

agreements to answer for the debt of an-

other to be in writing on the J;heory that it

was defendant's debt Kaufer Stump

[Wis.] 109 N. W. 561. An oral promise to
reimburse the surety on a bond for any dam-
ages whicli be might incur in the future
by reason of his suretyship is within tlie

statute and void. Craft v. Lott [Miss.] 40
So. 426.

88. Craft v. Lott [Miss.] 40 So. 426.
80. Lincoln Mountain Gold Min. Co. v.

Williams [Colo.] 85 P. 844.

00. Where goods are sold and delivered
to one person and another before the sale
promises to pay for them Jointly witli the
one to- whom they are sold, and the delivery
to the former is of benefit to the latter, the
agreement is not within the statute of
frauds. Oldenburg v. Dorsey, 102 Md. 172,

62 A. 576. Where the person to whom goods
were sold and delivered and the one who
orally undertook to be bound for their price
are sued together as joint original promisors,
the action will not be defeated as to the lat-

ter by showing that credit for the goods was
given partly to one and partly to the other
defendant. East Baltimore Lumber Co. v.

Waldeman [Md.] 62 A. 575.

01. Blake v. Robinson, 129 Iowa, 196, lOS

N. W. 401. Where a, person agrees to pay
th,e debt of another in consideration of thi

creditor doing something beneficial to the
promisor, and which as to the promisor th»

creditor is not bound to do, the promise is

an original promise and not within the
statute. Breen v. Isaacs, 49 Misc. 127, 96 N.

Y. S. 741. The promise of one person, though
in form to answer for the debt of another,

if founded upon a new and sufllcient consid-

eration, moving from the creditor and prom-
isee to the promisor and beneficial to the
latter, is not within the statute of frauds

and need not be in writing subscribed by the

promisor and expressing the consideration.

Roy V. Flin [Ariz.] 85 P. 725.

02. One who as a part of the consideration

of a conveyance to him orally agrees to pay
certain debts cannot afterwards claim the

defense of the statute, as his promise is an
original promise. Greenley v. Greenley, 100

N. Y. S. il4. A promise to pay the debts of

another in consideration of his transfer of

his property to the promisor is a direct and
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a surrender of property under levy/^ or the rdease of a lien,'* or attachment against

the property of the promisor.'^ In some jurisdictions it is held that an oral prom-

ise to pay the debt of another on condition that the creditor would refrain from at-

taching'" or foreclosing a mortgage on the property of the debtor is within the

statute and void."' If the promisor does not receive the consideration agreed on,"'

or there is no consideration, the oral promise is void."" Where one whose name has

been forged to a note as a comaker with the party owing the debt orally agrees to

pay the same, such contract is within the statute.^ Where goods are delivered to

a third person,^ or a liability incurred^ in consideration of defendant's promise to

pay therefor or indemnify the person incurring the liability, the promise is an or-

iginal promise and not within the statute. In eas'e of a sale, to charge the defend-

ant on an oral promise to pay, it must appear that they were sold on his sole credit.*

not a collateral promise, and hence not witli-

in the statute of frauds. Williams Shoe Co.

V. C. Gotzian & Co. [Iowa] 107 N. W. 807.

93. Where plaintiff in attachment directs

that the ofBoer deliver the property into the
custody of plaintiff's servant and ag-rees to

hold the officer harmless from all liability

arising from such transaction, such indem-
nitor is "the principal debtor" within Civ.

Code § 2794, subd. 2, and hence the contract

is not to answer for the default of another.

Burr V. Cross [Cal. App.] 86 P. 824.

94. A promise by the owner of personal

property to pay the debt of one from whom
he has purchased it, and for which the cred-

itor has a lien on the property, provided the

creditor would surrender the lien, is an
original promise within the exception speci-

fied in Code Cal. § 2794. Doe v. Allen, 1 Cal.

App. 560, 82 P. 568.

95. Where one sued on an oral promise

to pay the debt of another agreed to pay the

debt If the plaintiff would release an attach-

ment which he had levied on defendant's

property, the latter promise is not within the

statute of frauds. Kalispell Liquor & To-

bacco Co. V. McGovern [Mont.] 84 P. 709.

96. An oral agreement by a person inter-

ested in a corporation to one of its cred-

itors, who was about to attach its property,

that if the creditor would refi-ain from at-

taching he would pay the debt, is within the

statute and void; the fact that the refraining

from attaching was beneficial to promisor
does not change the rule. Carleton v. Floyd,

Rounds & Co. [Mass.] 78 N. E. 126.

97. An oral guaranty by a third person

of the payment of a mortgage' debt made
to the legal owner of a mortgage, the equi-

table title being In another, on condition that

the legal owner would forbear present fore-

closure, is within the statute of frauds and
void. Commonwealth Bank v. Kirkland,

102 Md. 662, 62 A. 799.

88. An oral ag;reement to pay the debt

of another, provided such other would give

the promisor a chattel mortgage on certain

property owned by Him, no mortgage having

bc-en given, is within the' statute of frauds

and void. It was not an original promise.

Schroeder v. Helms, 98 N. T. S. 214.

89. An oral promise to pay a lessor rent

for land leased to a third person to raise

a crop, or pursuant to a contract with de-

fendant, held, not to be an original prom-

ise but one within the statute. Draggo v.

West Bay City Sugar Co. [Mich.] 13 Det.
Leg. N. 243, 107 N. W. 911.

1. Pye V. Commercial Nat. Bank [Tex.
Civ. App.] 97 S. W. 127.

2. Bennett v. Thuet [Minn.] 108 N. W. 1;
Gates V. Morton Hardware Co. [Ala.] 40 So.
509; Tawger v. Backs, 119 III. App. 61. Where
the complaint alleges a sale to defendant and
the evidence shows that the goods were
ordered by and delivered to an agent of de-
fendant on the express promise of defend-
ant to pay therefor, the statute of frauds
has no application. Southern Pine & Cypress
Co. V. Bruce Lumber Co. ['Tex. Civ. App.]
15 Tex. Ct. Rep. 981, 95 S. W. 28. Where the
owner promises a subcontractor that he will
pay him for the work he has agreed to do,
after the subcontractor has stated to the
owner that he does not feel' safe about his
pay and w^ill not proceed unless the owner
will agree to pay him, the promise of the
owner is an original promise and not within
the statute. Block v. Galitzka, 100 N. Y. S.

173.
3. An oral promise by a third person to

hold sureties on a bond harmless if they
would sign it as sureties, is an original
promise and not within the statute of frauds.
Hawes v. Murphy, 191 Mass. 469, 78 N. B.

109. Where the builder, upon being In-

formed by a subcontractor that he did not
care to go on with the building unless he
would guaranty payment, says: "All right;

if that is the case, I will see that you are
paid," and thereafter re'iterates: ,"Don't fear,

I will take care of you," and "I will see that
you get it," the undertaking is an original

one. Block v. Galitzka, 100 N. Y. S. 173.

Where a subcontractor goes to the builder
before commencing and states that he has
no money to lose and asks that his payments
be secured, and the owner tells him to go
ahead and that he would pay him upon an
order from the contractor, the undertaking
is original. Schild v. Monroe Eckstein Brew-
ing Co., 108 App. Div. 50, 95 N. Y. S. 493.

An agreement by one surety on a note given
for the purchase price of a stallion that if

the maker did not pay the note he would
take the stallion and pay it is not within the
statute of frauds. Hall v. Taylor [Tex. Civ.

App.] 16 Tex. Ct. Rep. 374, 95 S. W. 755.

4. Atlas Lumber & Coal Co. v. Flint [S.

D.] 104 N. W. 1046. If credit is given ex-
clusively to the promisor, liis promise is

original, but it is coUateral if any credit
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Wliether a promise sued on is an original promise or a collateral one is one for the

jury." On the other hand the question whether certain acts constitute an original

or collateral promise is for the court to determine as a matter of law." A completed
contract of novation is not within the statute of frauds/ since novation is the sub-

stitution of a new obligation for an old one which is thereby extinguished."

Insurance.—In Georgia a contract of insurance must be in writing" and
signed.^"

§, 3. Agreements in consideration of marriage.^''-—An oral agreement that

after the marriage a debt shall be regarded as cancelled is executed by the mar-
riage/^ hence the statute does not apply.^"

§ 4. Representations as to character or credit of another}*—Under, the laws

of Michigan, one who has made false and fraudulent representations to a bank to

induce it to discount notes for another cannot be charged in a tort action unless his

representations were in writing.^"

I § 5. Agreements with executors and administrators}^—No note or memor-
andum in writing is necessary to charge either the administrator or purchaser at

an administrator's sale.^'

§ 6. Agreements with real estate Irohers}^—Some statutes provide that a

real estate broker shall not maintain an action to recover commissions unless his con-

tract of employment is in writing. It may be shown by letters between the par-

ties.^" A written authority to one of the members of a real estate firm is sufficient.^"

was given to the other party. Sheppard v.

Newton, 139 N.^, '533, 52 S. E. 143.

5. Rldgew^ay**'v. Corporation Liquidating
Co. [N. J. Err. & App.] 62 A. 116; Tawger v.

Backs, 119 111. App. 61. Evidence held to

support a finding that the promise sued on
was an original promise and not one to

answer for the debt of -another. McNeill v.

Stitt [Cal. App.] 82 P. 1121.

6. Gates v. Morton Hardware Co. [Ala.]

40 So. 509. On an Issue as to whether the

promise sued on was original or collateral,

the fact that plaintiff had charged the goods
to others is to be considered but is not con-

clusive as to whom the credit was given;

such method of keeping account is not nec-

essarily Inconsistent with credit being given
defendant. Ridgeway v. Corporation Liqui-

dating Co. [N. J. Err. & App.] 62 A. 116.

7. Bicknall v. Bicknall, 27 R. L 429, 62 A.

976; Sheppard v. Newton, 139 N. C. 533, 52

S. B. 143. An oral agreement to pay the

debt of another on condition that the latter's

creditor will release the debt against him,
followed by such release, constitutes a nova-
tion and the promise of the person assuming
the debt is not within the statute of frauds.

Abercrombie v. Fourth Nat. Bank [Ala.]

39 So. 606. Where a debtor, at the request

of his creditor, agrees to pay the debt to a

third person to whom the creditor Is In-

debted, the promise of the debtor Is not

within the statute of frauds, as such ar-

rangement constitutes a novation. Sherer

V. Rubedew [Idaho] 83 P. 512. The statute

does not forbid an oral contract to assume
the debt of another, who is thereupon dis-

charged of all liability to the creditor. "A
promise to assume the debt of ^.pother, who
Is thereupon released, need not be In writ-

ing." Jenkins v. Holley, 140 N. C. 379, 53
a E 237.

's. Bicknall v. Bicknall, 27 R. 1. 429, 62 A.

976. See, also. Novation, 6 C. L. 826. Where
one who has commenced an action for deceit
against a mortgagor, who falsely represent-
ed that plalntifE's mortgage' was a first mort-
gage, discontinues the same in consideration
of another's promise to pay the amount of
the mortgage, but does not satisfy the
mortgage, there -Is no novation, but the third
person's promise is within the statute of
frauds. Bicknall v. Bicknall, 27 R. 1. 429,

62 1 A. 976.

9, 10. Civ. Code 1895, § 2089. Delaware
Ins. Co. V. Pennsylvania Fire Ins. Co. [Ga.]
55 S. E. 330.

11. See 5 C. L. 1552.

12, 13. Weld v. Weld, 71 Kan. 622, SI P.

183
14. See 3 C. L. 1528.
15. Hicks V. Steel [Mich.] 12 Det. Leg. N.

706, 105 N. W. 767.

le. See 5 C. L. 1552.

17. Civ. Code 1895, § 5466. Green v. Free-
man [Ga.] 55 S. E. 45.

18. See 5 C. L. 1662.

1». Isphording v. Wolfe, 36 Ind. App. 250,

75 N. E. 598. Cobbey's Ann. St. 1903, § 10,258.

Tracy v. Dean [Neb.] 109 N. W. 505. A con-

tract sufficient to meet the requirements of

Cobbey's Ann. St. 1903, § 10,258, re-

quiring . contracts with broker for sale of

land to be in writing describing the land

and subscribed by the owner and broker,

may be created by letters between the par-

ties containing a description, though the

same papers are not subscribed by both par-
ties to the correspondence. If the descrip-

tion is such that the land can be Identified

by parol without contradicting the writing,

It Is sufficient. Holiday v. McWilliams
[Neb.] 107 N. W. 578. Cbrrespondence set out

held Insufficient to .show such a contract as
the period therein allowed within which to

make a sale had expired before the sale In
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To be available as a defense, the fact that the contract was not in writing must be

set up by answer.*^ The New York statute making it a misdemeanor for any per-

son in cities of first -and second classes to offer for sale any real property without

written authority does not apply to leases.^^

§ 7. Agreements respecting real property or an estate or interest therein.'^—
The validity of a contract for the sale of real estate is to be determined by the law

of the state where the land is situated and not by the law of the jurisdiction where
the contract is made.^* A parol contract for the sale^'* or exchange^® of lands is

within the statute and void. The statute applies to contracts for the conveyance

of an equitable estate/^ an easement,^* or a life estate in land.^' The statute has

no application to a suit to have a deed declared to be a mortgage if the averments of

the bill are sutficielit to show the relation of debtor and creditor and an intention to

give the deed as security.^" A modification of a contract binding defendant to exe-

cute a lease to plaintiff of certain property for saloon purposes, so as to require hiai

to exclusively use defendant's liquors, is a covenant restricting the use of lands and

within the statute and not a mere personal covenant.'^ An option contract is wiHiiii

the statute.'^ In Iowa it is held that an oral agreement to assign a contract for the

purchase of land is within the statute and void,^'' while in New York a contrary

ruling is found.^*

controversy was concluded. Tracy v. Dean
[iSTeb.] 109 N. W. 505. A letter advising a

broker that if he could purchase certain

property for a stated price the signer
thought he would be ready to purchase on
the following Monday is not a sufficient

memorandum of a contract to employ a bro-
ker to satisfy Civ. Code § 1624, as it does not
purport to employ the addressee. Logan v.

McMullen [Cal. App.] 87 P. 285.

20. A written authorit/ to one of the
members of a firm of real estate brokers,
especially when it appears the vendor knew
of the partnership relation, is a sufBcIent
compliance with Pen. Code § 640d, and will

support an action for commission in the
name of the Arm. Cox v. Hawke, 49 Misc.

106, 96 N. T. S. 433.

21. Cox V. Hawke, 49 Misc. 106, 96 N. Y.

S. 433. •

22. Laws 1901, p. 312. c. 128. Lovejoy v.

Weil, 48 Misc. 611, 95 N. Y. S. 552.

23. See 5 C. L. 1552.

24. Dal V. Fischer [S. D.] 107 N. W. 534.

The Texas statute providing- that "no action
shall be brought in any of the courts on a
contract for the sale of real estate, unless
the contract or some memorandum thereof
shall be in writing and signed by the party
to be charged, etc., h^s no application to a
contract entered into in New York with ref-

erence to lands in Texas, when the contract
is sought to be enforced in New York courts.
Daniels v. Rogers, 108 App. Div. 338, 96 N.
Y. S. 642.

25. Bewick v. Hanika [Mich.] 12 Det. Leg.
N. 672, 106 N. "W. 63; Rapley v. McKinney's
Estate [Mich.] 13 Det. Leg. N. .41, 107 N. W.
101. Contracts to purchase real estate must
be in writing, and only convey such rights

as are provided for in tlie contract. Gumaer
V. White Pine Lumber Co. [Idaho] ~ 83 P.

771. An oral agreement to accept a farm In

part payment of an antecedent debt is with-
in tlie statute of frauds and not binding on
the person agreeing to so accept it, in an
action on the original debt. Bull v. Payne

[Or.] 84 P. 697. An oral agreement between
an attorney and a landowner that the for-
mer should bring an action to quiet title to
the land, and in case he was successful that
the owner should convey him one-half ofthe
land, is within the statute of frauds and
cannot be specifically enforced. Jackson v.

Stearns [Or.] 84 P. 798. An agreement by
a real estate agent that if the owner of
property would place it in their hands for
renting they would guarantee him a certain
sum per month as rental, less their commis-
sion, is not within the statute relative to
contracts concerning real estate. Hewes v.

Loveman [Ala.] 40 So. 306. Releases of
vendor's liens is not within the statute of
frauds relating to "contracts for the sale of
lands." McKlnley v. Wilson [Tex. Civ. App.J
96 S. W. 112.

2e. Begley v. Treadway [Ky.] 93 S. W.
1045.

27. An oral assignment of an equitable
interest in land is as much within the stat-
ute as Is a transfer of a legal title. Mor-
gart V. Smouse [Md.] 63 A. 1070.

28. An agreement giving an easement of
flowing water over the land of another is

within the statute of frauds, and -where the
.grantee does not pay any consideration for
it and has not taken possession of any land
under it, cannot be proven by parol. Jones
V. Stover [Iowa] 108 N. W. 112.

20. A gift or relinquishment of a life es-
tate is within the statute of frauds, as such
an estate is a freehold. Wallls v. Turner
[Tex. Civ. App.] 16 Tex. Ct. Rep. 92, 95 S. W.
61. A contract construed and held a con-
tract to convey a life estate and not a rent-
ing for the life of tlie promisor, and hence
within the statute of frauds. Miller v. Hart
[Ky.] 91 S. W. 698.

3». Shreve v. McGowin [Ala.] 42 So. 9 J.

31. Mausert v. Cliristian Feigenspan [N.
J. Eq.] 64 A. 801.

32. Esslingier v. Pascoe, 129 Iowa, 86, 105
N. W. 362.

33. An agreement to take a contract for



7 Cur. Law. FRAUDS, STATUTE OP § 7. 1831

Gas or oil in its natural state is regardec> as real estate, hence a parol

sale or release thereof is of no legal effect, but to be valid must be in writing."^

In some cases a parol sale of a building,'" or standing timber,"^ divests the thing

sold of its character as a part of the real estate so as to take the transaction out of

tlie statute, but where it continues to be regarded as part of the land, writing is es-

sential.'* The sale of standing timber is distinguishable from an agreement to cut

and deliver timber.""

A written contract for the sale of land maj' be waived or abandon-

ed by parol.*" A parol agreement by the purchaser at foreclosure sale to

allow the holder of the equity of redemption to redeem at a time after the period

allowed by law is within the statute of frauds, and the purchaser does not hold the

title in trust for such promisee.*' But an agent who in breach of an oral agreement

to purchase for his principal with funds furnished by the latter wrongfully takes title

in his own name will hold the title in trust for his principal.*^ In some jurisdictions

a contract of partnership to engage in the business of buying and selling lands and

dividing the profits and losses is not within the statute of frauds.*' In Wisconsin

.such a contract is held to be within the statute.**

the purchase of land oft of the hands of
one who had entered into a written contract
for the purcliase of it, whereby the person
so agreeing with the purchaser was to pay
the balance of tlie unpaid .purchase price to
the vendor and pay to the puroliaser what
he had already paid, is an agreement for
the piirchase-of real estate or some interest
therein, and must be in writing. Esslinger
V. Pascoe, 129 Iowa, 86, 105 N. W. 362.

34. Hahn v. Brettler, 98 N. T, S. 607.

33. Ramage v. Wilson [Ind. App.] 77 N.
E. 368. Where an oil lease provides for the
payment of a certain proportion of the oil

produced as a consideration for the grant,
a subsequent oral modification of the lease
for a consideration, as to the proportion of

oil to be paid the lessor, is not a contrao:.
for an interest in land, but relates to per-
sonalty arr^ '" '•-'Md. Nonamaker v. Amos
lOhio] 76 N B. 949.

36. The siuf uy the owner of buildings
situate on land belonging to hira, by parol
contract, constitutes a severance of the
building from the land so as to divest it of
its character as realty within the statute of
frauds. Finney v. Lucy [Ala.} 39 So. 583.
In IVorth Dakotn an elevator erected on

the right of way of a railroad with its con-
sent acquires by virtue of the N. D. statule
such a status as to constitute it an interest
in land within the purview of the statute
of frauds requiring a contract to convey it

to be in writing. Todd v. Bettingen [Minn.]
107 N. W, 1049.

37. In re Benjamin, 140 P. 320. One who
has cut timber from land under a parol con-
tract for its sale to him cannot, in an action

, to recover its value, set up as a defense
thereto that the contract is void as being
within the statute of frauds. Alford Bros.
V. Williams [Tex. Civ. App.] 14 Tex. Ct. Rep.
778. 91 S. W. 636.

38. Growing timber is a part of the real-
ty and a 'sale thereof must be In writing
under Civ. Code 1895. § 2693, par. 4. Cor-
bin v. Durden [Ga.l 55 S. B. 30. A contract
for the sale of standing timber is within the
statute of frauds relating to a sale of real-

ty. Ives V. Atlantic, etc., R. Co. [N. C] 55 S.

E. 74.

30. A contract whereby one agrees to
cut and deliver trees at a certain price per
cord is not within the' statute relating to
realty. Whether the trees are to be cut
from land of the cutter or of the other con-
tracting party. Ives v. Atlantic, etc., R. Co.
[N. C] 55 S. B. 74.

40. Wisner v. Field [N. D.] 106 N. W. 38.

The surrender of a mere option to acquire
an interest in land is not within the statute
of frauds. Larsh v. Boyle [Colo. J 86 P. 1000.

41. Campbell v. Bright [Miss.] 40 So. 3.

An agreement whereby plaintiff was to pur-
chase land at a foreclosure sale and take
title and then to transfer it to defendant
upon being reimbursed is a contract within
Rev. St. 1898, § 2302, requiring agreements
relating to land to be in writing. Kaufer
V. Stumpf [Wis.] 109 N. W. 561.

43. Plaintiff employed defendant to bid in

and purchase in plaintiff's name certain land
at a public sale with defendant's money,
defendant to be recompensed therefor as
well as be at once repaid whatever he expend-
ed; defendant bid in the land in his own
name and refused to convey to plaintiff.

Held that the contract was one of agency
and not for the conveyance of an interest in

land, and hence need not be in writing to

be enforceable. Schmidt v. Beiseker [N. D.]

105 N. W. 1102.
43. Morgart v. Smouse [Md.] 63 A. 1070;

Mallon v, Bustep [Ky.] 89 S. W. 257; Stitt

V. Rat Portage Lumber Co. [Minn.] 107 N.

W. 824; Rice v. Parrott [Neb.] 107 N. W.
840. A verbal contract contemplating deal-
ing in land and within the statute of frauds,
while executory, will be enforced where it

has been fully executed, except accounting
for profits before the commencement of the
action. Norton v. Brink [Neb.] 106 N. W.
668. It is not essential to the validity of an
agreement to share in the profits of a con-
templated speculation in real estate that it

should be in writing. Such an agreement
does .not involve such an interest in real
estate as the statute requires to be in writ-
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Parol agreements' between adjoining owneors, between whom there is a dispute

as to the true location of their boundary, fixing an agreed line as a boundary, which
is thereafter acquiesced in, are not within the statute,*^ but an agreement, where
there is no dispute, that a certain line shall be the boundary, where such line would
give to one of the parties land eoncededly not his, not followed by possession, is with-

in the statute.*" By reasoning analogpus to that respecting boundaries, where par-

ties have 'entered into an oral agreement settling disputed water rights which has
been. carried into effect and acquiesced in for considerable time, such agreement is

not within the statute of frauds, though water rights are classed as realty.*^ In
some jurisdictions the statutes expressly provide that agreements in regard to par-

ty walls shall be void unless in writing.*'

§ 8. Sale of goods.*'—In most jurisdictions the statutes provide that contracts

for the sale of goods, wares, and merchandise exceeding a specified amount shall be

void unless the contract or some memorandum thereof is in writing and signed by
the party to be charged.^" Stocks of an incorporated company are "goods, wares, and
merchandise" within the statute of frauds."'- An oral contract for manufacturing

and delivering to defendant a certain quantity of an article which requires work,

labor, and services to evolve it is not within the statute of frauds relative to a sale

of- goods."' Mutual waiver of liens on personal property does not constitute a sale

of the property within the purview of the statute."*

§ 9. Trusts.^*—A valid trust in personal property may be created by parol,"*

Ing. Jones v. Patrick, 140 P. 403. Evidence
held to show that an oral contract contem-
plated a conveyance to complainant of ar:

interest In land and was not merely an
agreement to share the profits of the pur-
chase and sale of the land, and hence was
within the statute and void. Tuttle v. Bris-
tol [Mich.] 12 Det. Leg. N. 68S, 105 N. "W.

145.
44. Scheuer v. Cochem, 126 Wis. 209, 105

N. "W. 573.
45. Roberts v. Fellman Dry Goods Co.

[Tex. Civ. App.] 15 Tex. Ct. Rep. 733, 92 S. W.
1060; Kitchen v. Chantland [Iowa] 105

N. "W". 367.
48. Amburgy v. Burt & B. Lumber Co.

[Ky.] 89 S. W. -680.

47. Rule applicable to settlements of dis-

puted boundaries applied. Bree v. Wheeler
[Cal. App.] 87 P. 255. May also be upheld
on the theory of part performance. Id.

48. Party walls: Code Iowa, § 3003, pro-
viding that special agreements about party
walls shall not be valid unless in writing
and signed by the parties, does not preclude
the admission of parol evidence to determine
whether a certain wall is a party wall or
whether it has been repaired or increased
in height so as to be within the purview of

Code §§ 2997 and 2999. Howell v. Goss, 128
Iowa, 569, 105 N. W. 61.

49. See 5 C. L. 1553.
.50. Where an agent sells to another cer-

tain goods and orally agrees to purchase
them from the buyer in case he becomes dis-

satisfied, the obligation to repurchase being
that of the person acting as agent, there are
two separate contracts, one between, the
principal and the buyer and one between
the person acting as agent and the buyer,
and the latter ig within the statute of frauds
and void, the price exceeding $50. Morse v.

Douglass, 99 N. X. S. 392. When defendant

offered to repurchase stock from plaintiff
at the end of one year in case he was not
satisfied wltti his purchase, and plaintiff a
few weeks afterwards purchased the stock
pursuant to the offer, the contract was one
to be performed within a year and hence not
required to be in writing; the contract did
not commence until accepted by plaintiff.
Such transaction was not a contract for the
purchase by defendant of goods exceeding
$200 in value, since the consideration of de-
fendant's promise wag the purchase by
plaintiff of the stock. Gurwell v. Morris
[Cal. App.] 83 P. 578.

51. Contract of sale for more than $30
held within Civ. Code 1895, § 2693, p. 7.

Hightower v. Ansley [Ga.] 54 S. E. 939.
52. Gerli V. Metzger & Co., 99 N. Y. S.

S58. A verbal contract for the manufacture
of articles according to certain specifica-
tions furnished or a model selected, and
which are not .suitable for the general trade
and which would not liave been other"wise
manufactured, is not w^ithin the statute of
frauds. Schloss v. Josephs [Minn.] 108 N.
W. 474. An agreement to Construct an ar-
ticle according to plans of another and
especially for him, and not of a kind which
the maker usually has for sale in the course
of his business, is a contract for work and
labor and not for a sale within the statute.
Moore v. Camden Marble & Granite Works
[Ark.] 96 S. W. 1063. A contract for a com-,
pleted tombstone cut according to a cata-
logue design selected by the party for whom
made held not a sale. Id.

53. Plaintiff released mortgage on horse
owned by defendant in consideration of a re-
lease by defendant of a first lien on oxen
upon which plaintiff held a second. Holden
v. Gilfeather, 78 "Vt. 405, 63 A. 144.

54. See 5 C. L. 1553.
55. Rapley v. McKinney's Estate [Mich.]
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but a parol agreement to hold land in trust is not enforceable/^ unless the circum-
stances are such as to create a resulting" or a constructive trust.^' A valid, express
trust of lands, enforceable in equity, may be created by parol agreement contem-
poraneous with conveyance.^' Thus an oral agreement to take a conveyance of land
as security is not within the statute and will be enforced.^" An alleged trust in
laud created by parol is not enforceable against the proceeds of the land when sold

and converted into money."^

§ 10. What will satisfy the statute. A. Writing."'^ Contracts not perform-
alU within a year.—Where a contract of employment is evidenced by certain corres-

pondence which is vague and incomplete without certain conversations, the corres-

pondence does not constitute a sufficient memorandum to satisfy the statute.^'

Sale of goods.—^A memorandum for the purchase of goods is insufficient if it

does not identify the subject-matter and the terms of sale with such certainty that

resort to parol evidence is imnecessary.** A writing to satisfy the statute must
cover ^e entire contract."' The contract or memorandum must be signed by the

party sought to be charged."'

Contracts for the sale of land.—A contract or memorandum for the sale of land

need be signed only by the party denying the contract and resisting its enforcement,"^

13 Det Leg. N. 41, 107 N. "W. 101; Zeideman
V. Molasky, 118 Mo. App. 106, 94 S. W. 754.

56. Where a person oraUy agrees to buy
land for another and afterwards buys it

with his owTi money and takes title in his
own name, he will not be held to hold title

in trust for the person for whom he prom-
ised to purchase, since his agreement is

within the statute of frauds and void unless
in writing. Camden Land Co. v. Lewis [Me.]
63 A. 523. A mere naked verbal promise by
a purchaser at a sheriff's sale, who pur-
chases with his own money, to hold the
property In trust for the debtor, neither
vests ^In the debtor any equitable estate,
under 'the statute prohibiting parol declara-
tions of trust, nor does it give any cause of
action on the contract, It being nudum
pactum. Bryan v. Douds, 213 Pa. 221, 62 A.
828. A parol agreement to purchase land
and hold it in trust for another, where the
consideration is not paid by the latter, is

within the statute of frauds and void. Wor-
mald's Guardian v. Heinze [Ky.] 90 S. W.
1064.

57. A trust in land can be proved in no
way except by a writing, unless the cir-
cumstances are such as to create a resulting
trust, such as the law implies. Bryan v.

Douds, 213 Pa. 221, 62 A. 828.
58. Peterson v. Hicks [Wash.] 86 P. 634.

Where one orally agrees to advance the pur-
chase money for another to take title in
himself for security and to execute a bond
for a deed, and title is so taken, but he re-
pudiates the agreement, a constructive trust
results. Id.

59. A contemporaneous parol agreement
with the execution and delivery of a deed
absolute on its face, to hold the property
in trust for the grantor, is not within the
statute of frauds. Insurance Co. v. Waller
[Tenn.J 95 S. W. 811.

60. An oral agreement to take a ponvey-
ance of land and hold it as security for In-
debtedness is not contrary to the statute of
frauds and may be specifleally enforced,
where the specific thing contracted for and

not the pecuniary compensation Is the re-
dress practically required. It Is of no im-
portance that the loan is made wholly on
the security and without any personal obli-
gation on the part of the borrower, nor does
it make any difference that the party taking
the conveyance deceived it from a third per-
son, if the equitable title was in the prom-
isee. Grout v. Stewart, 96 Minn. 230, 104 N.
W. 966.

61. Rapley v. McKinney's Estate [Mich.]
13 Det. Leg. N. 41, 107 N. W. 101.

63. See 5 C. L. 1553.
63. Ballantiiie v. Tung Wing, 146 F. 621.
64. Borum v. Swift & Co., 125 Ga. 198, 53

S. B. 608. A memorandum for the sale of
coal held to be a compliance -with the stat-,

ute. Morrison v. Browne, 191 Mass. 65, 77
N. B. 527.

65. A written receipt omitting to state
the purchase price Is insufficient. Corbin v.
Burden [Ga.] 55 S. E. 30. If it requires
parol evidence to supply the omissions, is

insufficient to take the case without the
statute. An oral sale of stocks is not taken
out of the statute by a subsequent letter
which does not identify the stocks or state
the prices or manner of payment. High-
tower V. Ansley [Ga.] 54 S. E. 939.

66. A resolution passed' by the legislative
body of a municipal corporation authorizing'
its officers to enter into a contract with
another city for a water supply, not signed
by it or any officer and not communicated
to the other city, cannot constitute a part
of the memorandum required by the statute
of frauds. Jersey City v. Harrison, 72 N. J.

Law, 185, 62 A. 765.

67. Dennis Simmons Lumber Co. v. Corey,
140 N. C. 462, 53 S. E. 300. The fact that a
written contract for the sale of land is not
signed by the purchaser does not invalidate
It as against tlie seller. Caren v. Liebovitz,
99 N. Y. S. 952. A copy of a resolution
passed by the board of directors of a cor-
poration, in favor of the sale of land owned
by it, describing the land and the price and
the purchaser and signed by the president of
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and accepted by the other.*' The party seeking to enforce it must show that he as-

sented to its terms."" Signature by the suing party only will not suffice.'" 'It must

either name the parties or describe them in siieh a way that they can be identified/'

and express the consideration.'^ A contract of sale of real estate in Indiana need not

state the consideration to satisfy the statute of frauds/^ hence an exchange which

contains no provision as to payment of difference is good.'* The writing need not

contain all collateral agi^emtents.'^ It may consist of several papers, • provided the

one signed by the party charged refers to the others so as to enable the court to

gather the terms of the contract from all of them.'" It is sufficient if it describes the

land so that it can be identified by extrinsic evidence." In some jurisdictions where

the contract or memorandum is executed by an agent, his authority to act must be

in writing,'^ while in others an oral authorization is sufficient.'" In some jurisdic-

the corporation, is a sufficient written mem-
orandum to comply with the requirements
oj: tlie statute of frauds. Western Timber
Co. V. Kalama River Lumber Co., 42 Wash.
020, 83 P. 33S. The mere receipt of a coun-
ter proposition by one who in writing has
made an ofter to sell land does not create
a contract in writing binding on the pai-ty

receiving the counter proposition. Kauf-
mann v. Burton [Mich.] 13 Det. Leg. N. 371,

108 N. W. 349.

CS. The execution of a deed and a letter
informing the vendees that it had been
deposited in a bank for delivery to them
upon payment of the purchase price does
not satisfy Okl. Lawg 1897, chap. 8, § 4,

providing that no contract relating to real
estate "shall be valid until reduced to writ-
ing and subscribed by the parties thereto,"
especially -where the vendees refused to ac-
cept it until a fuller and more undisputed
possession could be given. Halsell v. Ren-
frew, 202 U. a. 287, 50 Law. Ed. .

e». Borum v. Swift & Co., 125 Ga. 198, 53

S. E. 60S.

70. A written instrument for the con-
, veyance oi^ lands signed by the vendor only
'

is within tlie statute of frauds wlien sought
to be enforced against the vendee. Rev. St.

1903, § 995. providing that "no action shall
be brought to charge any person upon any
contract for tlie sale of land * * un-
less such contract * * * shall be in

writing and signed by the party to be
charged therewitli. etc.," requires an in-

strument signed by the party sought to be
held. Kingsbury v. Corneiison, 122 111. App.
495.

71. Prahm v. Metcalf [Neb.] 106 N. W.
227.

73. Hain v. Burton, 118 Mo. App, 577. 94
S. W. 589. Where the language of an instru-
ment is such as to warrant the inference
that the consideration rests on mutual
promises, the writing satisiles all the re-
quirements of the statute of frauds. Bo"w-
ers V. Ocean Ace. & Guarantee Corp., 110
App. Div. 691, 97 N. Y. S. 485. A writing as
follows; "Washington, D. C. Oct. 6, 1904.
Beo'd of Chas. E. Tribby fifty dollars in part
payment for lot No. 115, sq. 1242. to be con-
veyed to him by us in fee ($5,300) simple
on Oct. 8, 1904," signed by the vendees, held
sufficient to satisfy § 1117, D. C. Code [31
Stat, at L. 1367, chap, 854], although it does
not state whether the consideration is to be
paid in cash or by the assumption of cer-

tain trusts on the property. Johnson v.
Tribby, 27 App. D. C. 281.

73. Howard v. Adkins [Ind.] 78 N. E. 663.

74. Contract was sufficient as the parties
contemplated that the value of the mer-
chandise to be exchanged would equal or
exceed the value of the farm, and the ex-
cess if any was to be paid for in cash.
Howard v. Adkins [Ind.] 78 N. E. 665.

75. A written contract between plain-
tiffs and defendant for the purchase of land,
eacli to furnish certain portion of the^money
and to take title in the same proportion,
satisfies the statute of frauds, though when
it came to taking title defendant under a
parol ' agreement advanced- plaintiff's share
of the money and took title to their share
of the property as security. HoUiday v.

Perry [Ind. App.] 78 N. E. 877.
7«. Hain v. Burton, 118 Mo. App. 577. 94

S. W. 589; Borum v. Swift & Co., 125 Ga. 198.
53 S. E. 608; Levin v. Dietz, 48 Misc. 593, 96
N. Y. S. 468. The contract for the sale of
land may consist wholly of letters and tele-
grams, if they are connected by reference,
express or implied, so as to show oA tlieir
face that they all relate to the same sub-
ject-matter. Welsh V. Brainerd, 95 Minn.
234, 103 N. tV. 1031. Correspondence be-
tween the parties held insufficient to sat-
isfy the statute of frauds. Dillard v. San-
ders [Tex. Civ. App.] 97 S. W. 108.

TriEstj* fln real 'estate: Writings held not
to be a sufficient memorandum "within the
statute of frauds requiring "trusts" in real
estate to be in writing. Kennedy v. Batts
[C, C, A.] 142 F. 51.

77. Daniels v. Rogers, 108 App. Div. 33S.
96 N. Y. S. 642; Bowers v. Ocean Ace. &
Guarantee Corp., 110 App. Div. 691, 97 N. Y.
S. 485; Hain v. Burton, 118 Mo. App, 577, 94
S. W. 589. Must be completed by parol
evidence Tvithout contradiction or the in-
troduction of a new iJescription. Howard v.

Adkins [Ind.] 78 N. B. 665. It is not neces-
sary that the description should contain the
name of the county and state where it is

situate. Crotty v. Effler [W. Va.] 54 S. E.
345. An incumbrance on a devisee's undi-
vided interest describing it as all his in-
terest in Godfrey Stiltz's estate is a suffi-

cient description to satisfy the statute of
frauds. Thompson's Ex'rs v. Stiltz [Ky.]
96 S. Vf. 884.

78. Frahm v. Metcalf [Neb.] 106 N. W.
227. Where an agent for the sale of real
estate pursuant ,to written authority ex-



7 Cur. Law. FBAUDS, STATUTE OF § lOB. 1835

tions an auctioneer has authority to sign the name of both the vendor and pur-

chaser.*"

Letters if they constitute a contract may show an employment of a real estate

broker.*^

To answer for the debt of another or to indemnify or insure.^^—A writing re-

lied on to satisfy the statute must be definite and certain in its terms/' and must
either itself or in connection with other writings identify the debt which is the sub-

ject of the promise without the aid of parol evidence.^* A contract of insurance

required in Georgia to be signed sufl&ces if the insurer's name placed there with

signatory intent appears in the body of the policy/' or on a permit attached to and

part of the policy.*^

(§ 10) B. Delivery and acceptance."—An oral contract for the sale of goods,

in an amount which is within the statute, may be taken out of its operation by a de-

livery by the seller and acceptance by the purchaser.'* A delivery to a carrier for

transportation to the purchaser is not' such delivery and acceptance as takes the con-

tract out of the statute.'" K the buyer exercises absolute dominion over the prop-

erty, there is such delivery and acceptance as will take the contract out of the stat-

ecutes a contract in behalf of his principal,

which gives the name of the purchaser and
identifies him."th« contract is valid and en-
forceable, though the written authority to

the agent did not refer to the purchaser by
name but merely authorized a sale to n.ny

person of the land described at the price

named. Stuart v. Mattern, 14r Mich. 686, 12

Det. Leg. N. 616, 105 N. W. 35.

79. Hopper v. McAllum [Miss.] 40 So. 2.

Under a statute requiring a writing signed
by the party to be charged or his authorized
agent, it is not necessary that an agent's
authority to make an executory contract of

sale of land be in writing (Whitworth v.

Pool [Ky.] 96 S. W. 880), nor is it necessary
that the agent indicate in writing- that the
principal's name was signed by her as agent
(Id.). Tender of a deed by the husband
pursuant to a contract for sale of land
signed by the wife as his agent, together
with other evidence, held sufficient to show
that the wife was an authorized agent
within the statute. Id. In Georgia the
authority to make a memorandum required
to be in writing by the statute of frauds
may be by parol. Civ. Code 1895, § 3002,

held not to require the authority of an
agent to sell land to be in writing. Bran-
don V. Pritchett [Ga.] 56 S. E. 241. And
hence a parol ratification of a contract of

sale by one without authority to sell is suf-

ficient, provided such person signed a suffi-

cient memorandum which showed on its

face tliat it was executed in behalf of the
owner. Id.

SO. "Where no memorandum is made by
the mortgagor or the auctioneer at a mort-
gage foreclosure sale, the purchaser cannot
enforce the sale to him. If the auctioneer
places the purchaser's name and the amount
bid on the printed advertisement, both par-
ties are bound. Dickerson v. Simmons [N.

C.l 53 S. B. 850. An auctioneer employed
to sell land has no authority to sign a
mem.orandum of sale containing terms other
than those actually the basis of the sale.

A memorandum not ' in accord with the
actual sale is "not signed by the party
charged or some one thereunto by him law-

fully authorized." Kelly v. Holbrook, 191
Mass. 565, 77 N. E. 1037.

81. See ante, § 6.

82, 83. , A written agreement to answer
tor the debt, default, or doings of another
"must be stated "with reasonable certainty
so that it can be understood from the writ-
ing itself 'Without having recourse to parol'
proof. It cannot be partly in writing and
partly parol Commonwealth Bank v. Kirk-
land, 102 Md. 662, 62 A. 79'9. A letter held
too uncertain and indefinite to constitute a
valid promise to answer for the debt of
another. Crart v. Lott [Miss.] 40 So. 426.
A written guaranty of the debt of another
held to constitute a compliance 'with Code
1896, § 2152, subd. 3. Marx v. Ely [Ala.]
41 So. 411.

84. Pearce & Co. v. Stone Tobacco Co.,
125 Ga.' 444, 54 S. B. 103.

85, 86. Delaware Ins. Co. v. Pennsylvania
Fire Ins. Co. [Ga.] 65 S. E. 330.

87. See 5 C. L. 1554.
88. Orr v. Hall [Neb.] 106 N. W. 656:

Federal Iron & Brass Bed Co. v. Hock, 42
"Wash. 668, 85 P. 418; Erockman Commission
& Cold Storage Co. v. Pound [Ark.] 91 S,

W. 183. Evidence held to show a delivery
and acceptance of cattle so as to take the
oral contract for their purcliase out of tlie

statute of frauds. Bennett v. Tliuet [Minn.]
108 N. "W. 1.

89. Direction by a seller to a railroad
company to deliver a car of coal owned by
the seller to one who had purchased it by a
parol contract is not a delivery to and ac-
ceptance by the purchaser so as to take it

out of the statute of frauds, precluding
countermanding of order by purchaser. A
custom to do business in such way could
not overrule the statute of frauds. Calvert
V. Schultz [Mich.] 13 Det. Leg. N. 14, 106 N.
W. 1123. When a seller loads articles ex-
ceeding $50 in value on cars for the pur-
chaser, but forbids the carrier to deliver
the goods to tlie buyer until they are paid
for, there is not such completed delivery
to the purchaser as will take the contract
out of the statute offrauds. Scully v. Smith.
110 App. Dlv. 88, 96 N. Y. S. 998.
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ute, though the seller retain possession as bailee of the purchaser. If, however, by

the terms of the sale the buyer's right to possession is restricted, the contract is void.""

A delivery and acceptance of a part of the goods takes the entire parol contract out

of the statute."^ While the delivery and acceptance of goods must be under the

parol contract, it is not necessary that there be an express reference thereto in or-

der to take it out of the statute."^

(§ 10) 0. Part payment and earnest mon^y.'^—^Part payment of the purchase

price of goods purchased under a parol contract, otherwise within the statute, takes

the contract out from its operation,'* but mere payment of a part or all of the

purchase price does not so operate as to an oral contract for the sale of land,°^ though
equities may arise therefrom.'"

(§ 10) D. Part performance.^'' Contracts for the sale of land.—In some
jurisdictions a part performance of an oral contract for the sale of land will take it

out of the operation of the statute,"* or at least will raise up equities to specific per-

formance liens or constructive trusts,"' while in others it does not.^ IsTothing is to

be considered a part performance which does not put the party performing in a situ-

ation which is a fraud on him, unless the agreement is fully performed.^ One re-

90. Oral sale of steer, seller retaining
possession for exhibition purpose, within
statute, the owner advertisefl he had pur-
chased steer. Sotham v. V^eber, 116 Mo.
App. 104, 92 S. W. 181. "Where goods sold
were consigiied to a third person who in-

quired of the purchaser about delivery and
was told that the purchaser would do his
own hauling, and upon arrival gave notice
to him, but the goods were destroyed be-
fore they were removed, held that there was
no delivery and acceptance to take the sale
from under the statute of frauds. Bichberg
V. Benedict Paper Co. [Mo. App.] 95 S. W.
963.

91. Walnut Ridsre Mercantile Co. v. Cohn
[Ark.] 96 S. "W. 413.

02^ Delivery and acceptance under Klr-
by's Dig. § 3656. "Walnut Ridge Mercantile
Co. V. Cohn [Ark.] 96 S. "W. 413.

93. See 5 C. L,. 1555.
• 04. Orr V. Hall [Neb.] 106 N. "W. 656.
Under Code Civil Proc. § 3276, and Civ. Code
§§ 2185, 2340, an oral contract for the sale of
goods is valid where a part of the purchase
price is paid, hence authority to an agent to
sell, but requiring him to exact part pay-
ment in cash, is not within purview of stat-
ute requiring that authority to agent to
enter into a contract required by law to be
in writing must be in writing. Case V.

Kramer [Mont.] 85 P. 878.

SB. Scheuer v. Cochem, 125 Wis. 209, 105
N. W. 573.

»6. See post, § lOD, also Trusts, 6 C. L.
1736; Specific Performance, 6 C. L. 1498.

•• 97. See 5 C. L. 1555, n. 6 et seq. See,
' also, Specific Performance, 6 C. L. 1498.

Hi
98. Fleming v. Baker [Idaho] 85 P. 1092.

J
A parol modification of a written contract
for the cultivation of a farm, acted on by
the parties, and a crop of grain raised there-
under, is not void under the statute of frauds.
Part performance takes it out of the oper-
ation of the statute. Denison v. Sawyer, 95
Minn. 417, 104 N. "W. 305. "Where pursuant
to an oral agreement to devise lands in con-
sideration of the promisee caring for the
promisor during his life the promisee per-
forms his part of the agreement, there is

such part performance as takes the contract
out of the statute of frauds. Soper v. Gal-
loway, 129 Iowa, 145, 105 N. "W. 399. "Where
one deeds laud to another in consideration
of the latter's oral promise to maintain tlie

grantor, the conveyance and furnishing of
maintenance by the grantee to the grantor
is such part performance of the contract as
takes it out of the statute of frauds. Norris
V. Lilly, 147 Cal. 754, 82 P. 425.

99. See, also. Specific Performance, 6 C.
L. 1498; Trusts, 6 C. L. 1736; Liens, 6 C. L.
451. A verbal agreement to convey land if

part performed may be enforced in equity.
Price V. Lloyd [Utah] 86 P. 767.

1. Rhea v. Craig [N. C] 54 S. E. 408. In
North Carolina a parol partition of land
followed by possession for a less period than
that required for the acquiring of title by
adverse possession is ineffectual, since sucli
parol partition agreement is within the stat-
ute of frauds, but exclusive possession of
the allotted shares pursuant to the oral par-
tition for the period of limitation gives title
by adverse possession. Id. In Tennessee
part performance of an oral contract for
the sale and conveyance of land will not
take the contract out of the operation of
the statute; thus one seeking specific per-
formance of an oral contract to devise land
who shows that he quit a lucrative employ-
ment and rendered services in reliance on
the promise is not entitled to the relief.
Goodloe v. Goodloe [Tenn.] 92 S. "W. 767.
Under Ky. St. 1903,' § 470, an oral contract
of sale of real estate cannot be specifically
enforced, though fully performed by com-
plainant. Lucas V. McGuire [Ky.] 96 S. "W.
867.
a Jones V. Patrick, 140 F. 403. "Where a

contract within the statute has been so far
performed as to render it a fraud upon one
for the other to repudiate it, the statute
will not prevent its enforcement. McLeod
V. Hendry [Ga.] 54 S. B. 949. There can be
no part performance sufficient to Justify a
specific performance of an oral contract to
convey land where all such acts were dis-.
puted by a tenant in possession. Halsell v.
Renfrow, 202 U. S. 287, 50 Law. Ed. —

.
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lying on a part performance must prove the oral contract and its terms and his per-

formance thereof by clear and convincing evidence.^ A contract for the perform-
ance of services, a part of the agreed value thereof to be credited on the purchase

price of real" estate thereafter to be conveyed, although for the sale of real estate and
not in writing, furnishes a basis for the value of the services rendered, provided the

party agreeing to perform the work did not abandon it or fail to go forward with it

through his own fault.* In most jurisdictions surrender of possession to the pur-

chaser and payment by him of a part or all of the purchase price,^ or possession and
making of valuable improvements,* and in Arkansas possession alone if taken pur-

suant to the contract,' will take an oral contract in regard to' land out of the opera-

tion of the statute. To constitute one of the elements of part performance which

will take the oral contract out of the operation of the statute, the possession of the

purchaser must be clearly shown to refer to and result from the contract of pur-

chase.^ Continuance in possession by one in possession at the time the contract is

entered into,' either as tenant in common^" or lessee,^^ is insufficient. Where a con-

Where one having a vendor's lien agrees
with a prospective buyer to release the same
if he will buy, which he does, paying the
price to his insolvent vendor, equity will
enforce the agreement to release though It

be within the statute of frauds. MoKinley
V. Wilson [Tex. Civ. App.] 96 S. W. 112.

3. Evidence held not to comply with
above rule. Russell v. Sharp, 192 Mo. 270,

91 S. "W. 134.
4. Murphy v. Adams, 8 Ohio C. C. (N. S.)

583.

5. Scheuer v. Coohem, 126 Wis. 209, 103

N. W. 573. The vendee in possession can
maintain an action to quiet title against a
purchaser with notice. Morrisson v. Gosnell
INeb.] 107 N. W. 753. Where the owner
orally agrees to convey an interest in land
to another on condition that such other shall

do certain things, and the latter performs
his part of the agreement, such performance
by him together with possession of the In-

terest agreed to be conveyed constitutes

such part performance as entitles the prom-
isee to specific performance. Churchill v.

Russell, 118 Cal. 1, 82 P. 440. Where a ten-
ant in possession makes an oral agreement
"for a written agreement" of sale and pur-
chase, such agreement does not change his
status into a possession under a parol agree-
ment of sale so as to constitute part per-
formance. Nesbitt V. Tarbrake, 30 Pa. Super.
Ct. 460. Part payment of the purchase price
is not a part performance sufficient to take
a parol contract of sale out of the statute.

Corbin v. Durden [Ga.] 55 S. B. 30.

6. PhllUps V. Jones lArk.] 95 S. W. 164.

Where a person promises to convey land to
another on condition that the latter will do
certain things and he does them and takes
possession of the land and expends money
in the Improvement thereof, managing and
controlling it as his own, there is such part
performance as takes it out of the statute

of frauds. White v. Poole, 73 N. jl. 403, 62

A. 494. Where one orally agrees to advance
the purchase price of land for another, to
take title in himself and to execute a bond
for a deed on repayment, and the agreement
is so far carried out that the money Is paid,

title taken, and the purchaser goes into pos-
sessioii and makes improvements, there is

a sufficient part performance tu take it cat

of the. statute of frauds. Peterson v. Hicks
[Wash.7 86 P. 634. A lessee in possession
under a written lease made an oral lease
within the statute for another term, and re-
lying on the oral lease declined another
building and made $400 worth of improve-
ments. Landlord repudiated the oral lease
before the expiration of the written one.
Held that the case was not taken out of the
statute as there was no possession referable
to the oral lease and the improvements were
too Inconsequential. Lechenger v. Mer-
chants' Nat. Bank [Tex. Civ. App.] 96 S. W.
638. Where it is orally agreed that one
shall advance the purchase price yet due on
a farm, take title as security, and deed it

to the purchaser upon being reimbursed,
and the purchaser takes possession and
clears a portion and the land increases in
value.-there Is such part performance as will
take it out of the statute. McLeod v. Henry
[Ga.] 54 S. B. 949.

7. Phillips V. Jones [Ark.] 93 S. W. 164.
An oral agreement for the partition of land
by cotenants followed by exclusive posses- <

sion by each of their respective allotments,
and the execution by one to'the other of a
deed to the latter's moiety, is binding on
the parties and enforceable in equity. Sea-
weU V. Young [Ark.] 91 S. W. 544.

8. Steger v. Kosch [Neb.] 108 N. W. 165.
Acts not done pursuant to the contrac,t but
which might well have been done in any
event will not talce the contract out of the
statute. Burckhardt v. Greene, 7 Ohio C.
C. (N. S.) 515. Acts done prior to a verbal
agreement to convey land are never a part
performance upon which to decree specific
performance. Price v. Lloyd [Utah] 86 P.
767.

0. Phillips V. Jones [Ark.] 95 S. W. 164.
Continuance in possession by one in posses-
sion at the time of entering into an oral
agreement for the sale of land, and payment
of a part of the purchase price, is not such
part performance as will take the contract
without the statute of frauds. Pence v. Life,

'

104 Va. 518. 52 S. B. 257.

10. O'Brien v. Knotts, 165 Ind. 308, 75 N.
E. 594. But where a tenant in common
takes actual and absolute t)Ossession of every
part of a tract of land under a parol agree-
ment for its purchase, and pays all of the
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tract for the sale of several tracts of land is an entire contract and indivisible, the

taking of possession of one of the tracts by the purchaser, the other elements being

present, is part performance as to all.^^

Parol gifts of land.—Equity protects a parol gift of land equally with a parol

agreement to sell it, if accompanied by possession and the donee, induced by the

promises to give it, has made valuable improvements on the land.^' The improve-

jnents must be of substantial value. Improvements of slight or insignificant value

are insufficient.^* The possession must be with the consent or acquiescence of the

doncft'.^^ Mere remaining in possession and exercising ownership on the premises

is insufiicient.^' The parol gift or agreement to convey land must be shown by

definite, unequivocal evidence.^''

Contracts not performable within a year.—Such performance that nonenforce-

ment will aid fraud is necessary.^^ Where a lessee under an oral lease for a term ex-

ceeding one year goes into possession and makes valuable improvements, there is such

part performance as will take the contract out of the operation of the statute.^"

One seeking to hold possession under such circumstances must show that the im-

provements enhance the rental value of the premises.^ Mere talcing of possession

by the lessee under an oral lease for more than a year does not take it out of the

statute, but it will be deemed a letting for a period equal to the intervals for the

payment of rent fixed by the a.greement.^'^ In some jurisdictions, where by the

terms of a verbal contract the acts to be done by one of the parties can by its terms

be performed in a year, and he does perform within such time, it is enforceable

against the other party, though by the terms of the contract the acts by him to be

performed are not performable within a year.^''

purchase price and makes valuable Improve-
ments, there is such performance as takes
the contract out of the statute. Id.

11. Steg-er v. Kosch [Neb.] 108 N. W. 165.

12. Tlllis V. Folmar [Ala.] 39 So. 913.

13. Merriman v. Merrlman [Neb.] 106 N.
"W. 174; Karren v. Hainey [Utah] 83 P. 333.

To take a parol gift of land out of the stat-

ute, the donee must not only enter into pos-
session of the premises but also make im-
provements thereon, or perform such other
acts with ref*ence thereto as would make
it inequitable not to enforce the gift. Snow
V. Snow [Minn.] 108 N. W. 295.

14. "Wallis V. Turner [Tex. Civ. App.] 16

Tex. Ct. Rep. 92, 95 S. W. 61. The making
of valuable improvements or doing of anal-
ogous acts by a donee in possession render-
ing nonenforcement inequitable is essential

to the enforcement of a parol gift of land.

Price v. Lloyd [Utah] 86 P. 767.

15. Wallis v. Turner [Tex. Civ. App.] 16

rex. Ct. Rep. 92, 95 S. W. 61.

16. Snow V. Snow [Minn.] 108 N. W. 295.

17. Price v. Lloyd [Utah] 86 P. 767.

18. Specific performance of a verbal agree,
ment will be enforced. on the ground of part
performance only when the petitioner has
so changed his position by the acts of per-
formance that he cannot be restored to his

former position, and the situation is such
tliat to permit the defendant to Invoke the
statute would make It an instrument of

fraud. Quinn v. Stark County Tel. Co., 122

111. App. 133. SpeQific performance of a parol
contract to fiirnisli telephone service for 20

years will not be enforced on the ground of

part performance where the acts of perform-
ance consist of labor in constructing the line
and a money contribution. Id.

19. Harrell v. Sonnabend, 191 Mass. 310,
77 N. E. 764. The owner of premises who
has orally agreed to rent them to another
for a period of 10 years may recede from
it at any time before the lessee takes pos-
session, and where he afterwards recedes
and gives an oral lease for a less time, the
fact that the lessee goes into possession
and makes improvements does, not give him
a right to specific performance for the term
first named. Czermak v. Wetzel, 100 N. Y.
S. 167.

20. Watkins v. Balch, 41 Wash. 310, 83 P.
321.

21. Monitor V. Thom Van Co., 118 111. App.
293. Under the Washington statute an oral
lease for more than one year, where possession
has been taken by the tenant, is not void in
toto, but is valid for a term equal to the
intervals during which rent is to be paid, if

yearly for a year, if monthly for a month,
terminable at the expiration of a:ny of such
periods by the giving of notice as required
by statute. Watkins v. Balch, 41 Wash. 310,

83 P 321 ^

aa. City of Tyler v. St. Louis S. W. R. Co.
[Tex.] 14 Tex. Ct. Rep. 839, 91 S. W. 1. An
oral contract to cease doing business in a
certain place and not to aigain engage there-
in at said place, where the promisor has re-
ceived the consideration for such promise, is

not within the statute as to contracts not to

be performed in a year. Wolverton v. Bruce
[Ind.] 89 S. W. 1018.
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Contracts for sale of ,
goods.—An oral sale of i stocks in consideration that pur-

chaser gives up a lucrative position and enters the employ of the corporation, which
is done, is taken out of the statute by part performance.^"

§ 11. Operation and effect of statute.-*—The statute has no application to a

contract which has been fully performed,^" for an oral contract which is not void

but merely nonenforceable is not affected by the statute after it has been executed.^*

Courts are not justified in straining the terms of a contract so as to bring it within
the statutei of frauds, nor should they be astute to discover reasons for evading it.^^

The statute is available only where it is sought to base rights on the
;f
arol contract.^'

The statute cannot be invoked as the basis of an action, but is available only as a de-

fense^' or a counter defense.^" Such defense is a personal privilege,"'- which may
be waived."^ Heirs and privies of the parties to the contract may avail themselves

of the defense,^^ but strangers to the contract cannot.^* Under some circumstances

a party may be_ estopped to urge the statute as a defense.^'* 'Collateral liabilities

are not avoided by the noneuforoeability of the contract,'" thus the promise to pay

for land which has been conveyed is enforceable, though not in writing."^ One who
has rendered services under a contract within the statute can recover therefor on a

quantum meruit,"* unless want of writing avoids the contract,"" and one who under

23. Hig-htower v. Ansley [Ga,] 54 S. E.

939. Part performance is not defeated by
quitting before the end of liis term of em-
ployment where nonperformance is waived
by a subsequent offer to carry out the sale.

Id.

24. See 5 C. L. 1555.

SW. Welch V. Mann, 193 Mo. 304, 92 S. W.
9«; Jones v. Patrick, 140 F. 403. An oral

contract, superseding or modifying a prior

contract In writing, as required by the stat-

ute of frauds, will be upheld if executed.

Lucas V. County Recorder of Cass County
[Neb.] 106 N. W. 217. An oral agreement to

form- a partnership within a year, the co-

partnership to continue for several years. Is

not within the statute where the copartner-

ship is formed within the year. Thereafter

each partner becomes entitled to an account-

ing as to partnership property. Shropshire

V. Adams [Tex. Civ. App.] 13 Tex. Ct. Rep.

540, 89 S. -W. 448. Se.e, also, ante § 2, as to

novation of debtors.
26. An oral agreement made In considera-

tion of marriage that after the marriage
takes place a debt due from one to the other

shall be regarded as paid is performed when
marriage takes place, and no action on the

debt can thereafter be maintained. "Weld v.

Weld, 71 Kan. 622, 81 P. 183.

27. Jones v. Patrick, 140 F. 403.

28. Not where suit is based on fraud.

Lindley v. Kemp [Ind. App.] 76 N. E. 798.

2». Mcllvane v. Big Stony Lumber Co.

[Va.] 54 S. B. 473.

30. A statute providing that "no action

shall be brought," etc., is equally applicable

where the oral contract Is attempted to be

set up as an afBrmative defense. Interposi-

tion of an oral lease as a defense in an ac-

tion for possession. Lechenger v. Mer-

chants'- Nat. Bank [Tex. Civ. App.] 96 S. W.
638.

31. Brinkerhoff Zinc Co. v. Bond, 192 Mo.

5S7, '91 S. W. 523.

32. St. Anthony & D. Elevator Co. v. Cass

County [N. D.] 106 N. W. 41. Where in an

action to enforce a contract as modified by a
parol agreement within the statute of frauds
defendant's answer admits a part of the
modification and does not pl^ad the statute,
the modification so far as admitted will be
enforced. Modification of a contract binding
defendant to execute a lease to plaintiff.
Mausert v. Christian Feigenspan [N. J. Eq.]
64 A. 801.
.33. Sonnemann v. Mertz [111.] 77 N. B. 350.
34. Mcllvane v. Big Stony Lumber Co.

[Va.] '54 S. B. 473; Brinkerhoff Zinc Co. v.

Boyd, 192 Mo. 697, 91 S. W. 523.
35. Thus where a purchaser under a

written contract for the sale of land is pro-
ceeding to raise the money with which to
pay the purchase price and the vendor orally
requests an extension of time within which
to convey and the purchaser consents, the
vendor will be estopped to set up the statute
of frauds and claim purchaser had not per-
formed in time fixed by written contract.
Alston . Connell, 140 N. C. 485. 53 S. B. 292.

36. Under the Pennsylvania statute of
frauds and perjuries, an action may be
brought to recover for the breach of a parol
contract for the sale of land. Stephens v.

Barnes, 30 Pa. Super. Ct. 127. In an action
by a principal against his agent for miscon-
duct, the relation may be shown by parol
notwithstanding he was employed to pur-
chase real estate. Bought and sold the
property on his own account. Mucke v.

Solomon [Conn.] 64 A. 738.

37. Where land has been conveyed to a
purchaser, the vendor can recover an un-
paid portion of the purchase price, though
there was no written promise by the pur-
chaser to pay, as in such case the statute of

frauds is not applicable. Murray v. Schuldt
[N. J. Law] 63 A. 904. In an action on
notes given in consideration of the assign-

ment of a leasehold interest in land, it is no
defense thereto that the assignment was
oral and hence within the statute of frauds.

Wilkinson v. Sweet [Tex. Civ. App.] 14 Tex.

Ct. Rep. 529, 93 S. W. 702.
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an oral promise of a conveyance has paid the promisor money therefor can recover

the money so paid,*" or in Kentucky may have a lien.*^ Parol evidence may be

given of the situation and relation of the parties to aid a written contract within

the statute of frauds.*^ The consideration of a contract in other respects within

the statute of frauds may be proved by parol.*^ One cannot avail himself of the

statute of frauds to perpetrate fraud upon the other contracting paxty.** A stat-

ute providing that a written contract may be altered only by a contract in writing or

by an executed oral agreemeflt does not require that the oral agreement be executed

at the time of its inception.*^

§ 13. Pleading and proof.*"—When the statute of frauds attacks the remedy,

the lex fori governs, and is a rule of decision in the Federal courts.*^ In most jur-

isdictions the statute is regarded as establishing a rule of evidence and not one of

pleading,*^ hence the complaint need not allege that the contract is in writing.*® It

is available as a defense under a general denial.^" If it affirmatively appears from

the complaint that the contract is not in writing, a demurrer will lie.^^ To be

38. One who pursuant to an oral agree-
ment has performed work for another, in

consideration of the other's agreement to

let him occupy and use certain land for two
years, can recover the reasonable value of

his services where defendant refused to let

him occupy the land, though the contract

was within the statute of frauds. Gates v.

Davis [Ky.] 89 S. W. 490.

39. In Nebraska, services as a real estate

broker, rendered for the owner of the land
without a written contract, cannot be re-

covered for as such on a quantum meruit.
Rodenbrock v. Gress [Neb.] 104 N. W. 758.

40. Where one person furnishes money to

another with which to pay a part of the pur-
chase price of land under an oral agreement
by the latter to convey a portion of the land

to the former, and the contract cannot be
specifically enforced because the purchaser
sets up the statute of frauds, equity win re-

quire the latter to repay the money re-

ceived. Cross V. Her [Md.] 64 A. 33.

41. Where purchase price has heen paid

for land bought under an oral contract, the

purchaser is entitled to a lien upon the land

for the money paid 'upon the refusal of the

vendor to convey. Lucas v. McGuire [Ky.]

96 S. W. 867.

42. Howard v. Adkins [Ind.] 78 N. B. 665.

43. Alsterberg v. Bennett [N. D.] 106 N.

W. 49.

44. Where one joint purchaser takes en-

tire title in his own name to secure pay-
ment for advancements made for the copur-
chasers, agreeing to deed over their share

when the profits satisfy the debt, he cannot
assert the statute to defeat an accounting.

Holliday v. Perry [Ind. App.] 78 N. B. 877.

43. Civ. Code § 1698 is satisfied if the pa-

rol modification is subsequently duly carried

out. Oatman v. Eddy [Cal. App.] 87 P.- 210.

46. See 5 C. L. 1556.

47. Ballantlne v. Tung Wing, 146 P. 621.

48. Where a complaint alleges a contract

in writing, the defendant need not deny that

it was in writing, to avail himself of the

contention that it was not and hence within

the statute. L.evin v. Dietz, 48 Misc. 593, 96

N Y S .
468. Compare Daniels V. Rogers,

108 App-' Di"^- 338, 96 N. T. S. 642. The stat-

ute of frauds prescribes a rule of procedure

and relates to the remedy (56 O. S. 101).
Barr v. Poor, 7 Ohio C. C. (N. S.) 333.

49. Wall v. Continental Casualty Co., Ill
Mo. App. 504, 86 S. W. 491. Where a written
agreement is indispensable to a valid con-
tract, a pleading of an agreement, though it

does not affirmatively show that it is not in
writing, is a pleading of a written contract
and not demurrable. Barnsdall v. Walte-
meyer [C. C. A.] 142 F. 415; Delaware Ins.

Co. v. Pennsylvania Pire Ins. Co. [Ga.] 65
S. E. 330; International Harvester Co. v.

Campbell [Tex. Civ. App.] 96 S. W. 93. A
pleading which alleged a promise to answer
for the debt, default, or miscarriage of an-
other is not demurrable beqause It fail^ to
allege that such promise wfas in writing.
Tyson V. Jackson Bros. [Tex. Civ. App.] 14
Tex. Ct. Rep. 431, 90 S. W. 930. Where a
complaint to cancel a vendor's lien alleges
an agreement to release the same, the pre-
sumption is that It wa.s In writing. Mc-
Kinley v. Wilson [Tex. Civ. App.] 96 S. W.
112.

50. Morgart v. Sraouse [Md.] 63 A. 1070.

In an action on an oral contract alleged in

the complaint to be one by its terms to be
performed within a year, the defendant can
avail himself of the defense of the statute
of frauds when it appears from the evidence
that the contract was for a year, perform-
ance to be commenced at a future date,

though he had not pleaded the statute.
Where the evidence as to when performance
was to commence is conflicting, the question
is for the jury. Closson v. Thompson Pulp
& Paper Co., 97 N. Y. S. 1113. But see hold-
ing that where it does not appear from the
complaint that a contract by its terms not
to be performed within a year is not in writ-
ing, the defendant to make it available must
set up such defense by answer. It is a de-
fense which the party relying on it must
assert affirmatively. Id.; Leggett v. Camp-
bell, 96 N. Y. S. 639. Where a complSiint
alleges that one of the defendants agreed
to indorse and pay the other's no'te in con-
sideration of a transfer of land to the mak-
er, the statute" of frauds relating to agree-
ments to answer for the debt of another
may be relied on under a general denial.

Kaufer v. Stumpf [Wis.] 109 N. W.- 561.

'
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available as a reply to special pleas it should be set up by replication."^ While in an
action on a contract a general denial is sufficient to let in the defense of the stat-

ute of frauds, defendant must make the defense good by objecting to parol evidence

establishing the contract."^ One relying on an oral contract has the burden of show-

ing that its terms are such that it need not be in writing,"* but where there is no

dispute as to the terms of the contract, the question of whether or not it is within

the statute is for the court."" In an action on a contract, though it appears from

the complaint that it is one,which must be in writing, a request for a peremptory in-

struction for defendant, not disclosing upon what ground it is asked, does not raise

the defense of the statute of frauds.""

FRAUDULENT CONVEYANCES.

S 1. Tite Fraud and Its Elements (1841).
Bulk Sales (1844). Consideration (1846).
Retention of Possession or Apparent Title
(1847). Reservation of Benefits and Result-
ing Trusts (1848). Fraudulent Intent and
Evidence of Fraud (1849). Fraud in the
Grantee and Notice to Him of Fraud (1851).

Relationship of the Parties (1852). Pref-
erence to Creditors (1853).

§ 2. Validity and EITect (1855).
§ 3. VViio May Attack (1855).
§ 4. Rigbts and Liabilities of Persons

Claiming under a Fraudulent Grantee (1850).
§ 5. Extent of Grantee's Liability (1856).
§ e. Remedies of Creditors (185G).

§ 1. The frmtd and its elements}—A fraudulent conveyance is one made with

intent to hinder, delay, or defraud creditors of the grantor,^ or to avoid some duty

51. Legg-ett v. Campbell, 96 N. T. S. 639;

Wallis V. Turner [Tex. Civ. App.] 16 Tex.
Ct. Rep. 92, 95 S. W. 61. Complaint did. not
show that the contract was oral. Alexander
V. Cleland [N. M.] 86 P. 425. In an action
on a contract which the statute of frauds
requires to be in writing, it is not necessary
to allege that it is in writing, and a demur-
rer to the complaint will be sustained only
when it appears therefrom that the contract
is not in writing. Alien v. Powell, 125 Ga.

438, 54 S. E. 137. The defense of the statute

of frauds must be specifically interposed,

which may be done by demurrer where it

affirmatively appears from the complaint
that the cause of action is within the stat-

ute. International Harvester Co. v. Camp-
bell [Tex. Civ. App.] 96 S. W. 93.

53. Notice that plaintiff will rely on
the statute of frfiuds is insufficient. Snow v.

V. Greisheimer, 120 111. App. 516.

53. International Harvester Co. v. Camp-
bell [Tex. Civ. App.] 96 S: VST. 93. Failure
to object to the introduction of parol evi-

dence establishing an oral contract waives
the defense of the statute of frauds unless
specifically pleaded. Id.

54. In an action on an oral contract of

emrlovment for one year, the burden is on
plaintiff to prove that the contract was made
on the day the employment was to commence
and not a few days before as claimed, since

if to commence at a future date it was with-

in the statute. Jacobson v. Schiffer, 99 N.

T. S. 864.

55. Where =i. party sues on a contract and
sets it out in haec verba, the fact that he
has treated it as one extending over a peri-

od of more than one year does not deprive

him or the court from thereafter asserting

that it is one which may be performed with-

in a year, since the proper decision of the

7 Curr. L.—116.

claim depends on the very terms of the con-
tract and not inconsistent allegations in the
pleadings by the party relying on it. Len-
nard v. Texarltana Lumber Co. [Tex. Civ.
App.] 16 Tex. Ct. Rep. 82, 94 S. W. 383.

56. International Harvester Co. v. Camp-
bell [Tex. Civ. App.] 96 S. W. 93.

1. See 5 C. L. 1557.
2. Held fraudulent conveyances: Where

a president of a corporation who "was also
its largest creditor resigned so he could
take a conveyance of all the property of the
corporation, the conveyances should be treat-
ed as made to an officer of the corporation
for the purpose of preferring him over
other creditors and was therefore void.
Nixon V. Goodwin [Cal. App.] 85 P. 169.
Voluntary release by an insolvent of a right
to recover a payment made under a gaming
contract is fraudulent where such right of
recovery is prescribed by statute. Ander-
son V. Metropolitan Stock Exch., 191 Mass.
117, 77 N. E. 706. Where a husband pur-
chased and paid for land out of his own
funds and thereafter borrowed money from
his wife and agreed to convey the land to
her, he was nevertheless held out as owner
of the land and incurred debts on faith
thereof. Later he conveyed to his wife.
Held fraudulent as to creditors who extend-
ed credit on faith of his ownership. Long
V. Deposit Bank [Ky.] 90 S. W. 961. Where
a husband conveyed his interest in Idnd
owned Jointly by himself and wife to his
wife, and both gave a mortgage to a third

person, creditors of the husband could levy
on the husband's equity of redemption of an
undivided half. Gilcrea.st v. Bartlett [N.

H.] 64 A. 767. Where a debtor gives a

mortgage to her sister for a large amount
and there is no consideration passed, and
such mortgage is transferred to a trusted em-



1842 FEAUDULENT CONVEYAJSTCES 7 Cur. Law.

or obligation incumbent upon him.' There must be a conveyance or transfer* and

ploye of the mortgag-or who knows that the
transfer is not bona fide but for the purpose
of defrauding creditors, it is fraudulent and
void as to them, and being designed in fraud
it is immaterial that the mortgagor was
solvent at the date of its execution. Ull-
man v. Lockhart [Fla.] 41 So. 452.
A conveyance is not fraudulent as to the

grantee because of the fact that his grantor
a,cquired it through a fraudulent conveyance.
Wilson v. Parke [Mo. App.] 96 S. W. 244.
An agreement between an assignor for the
benefit of creditors and the creditor's as-
signee that the sureties on an indemnity
bond shall not be' released is not fraudulent
when not secretly made. Creditor being a
trustee for third persons the sureties were
not released. Weddington , v. Jones [Tex.
Civ. App.] 15 Tex. Ct. Rep. 107, 91 S. "W.
818. Prior to June 1, 1903, when ch. 160,
p. 124 of Public Laws took effect, a trans-
fer by a married woman of her separate per-
sonal property, though made with intent to
deprive her husband of his distributive
share, was not fraudulent as tO the husband.
Wright v. Holmes, 100 Me. 508, 62 A. 507.
Up to the, moment of bankruptcy a party
may make a valid disposition of his property
if done for a fair consideration and with an
honest motive, and if there be fraudulent in-
tent, collusion must be shown in order to
affect the purchaser. In re Benjamin, 140 P.
320.

Transfer by husband to wife of a calf of
trifling value will not be disturbed at the
instance of the husband's creditors. Fore-
man V. Citizens' State Bank, 128 Iowa, 661,
105 N. W. 163. Where the son of a decedent
was insolvent and his interest in his fath-
er's estate had been exhausted by advance-
ments, the act of his sisters in conveying
their interests in their father's estate to
a minor son of the insolvent was not
fraudulent as to his creditors. Hickey
V. Davidson, 129 Iowa, 384, 105 N. W.
678. A bill of sale, absolute in terms
but given as security for present indebted-
ness and future advances, is not fraudulent
as to creditors as a matter of law. McCor-
mick Harvesting Mach. Co. v. Citizens' Bank
[N. D.] 106 N. W. 122. A conveyance from
husband to wife in consideration of an un-
enforceable promise made before marriage
is not fraudulent as to a subsequent credit-

or of the husband. Welch v. Mann, 193 Mo.
304. 92 S. W. 98.

Tlie emancipation of a cliild is not a fraud-
ulent conveyance of his earnings by a par-
ent. Livesley v. Heise [Or.] 85 P. 509. Fu-
ture earnings of minor children are not as-

sets of the father's estate to which credit-

ors may look, and a parent, though insolv-
ent, may relinquish his right to them by
will. Merrill v. Hussey [Me.] 64 A. 819.

3. It is a fraudulent conveyance for a
man with intent to defraud his future wife
to make a voluntary conveyance of his

property, though at the time of such convey-
ance he has not selected any particular wo-
man to be his wife. I-Iiggins v. Higgins, 219

111. 146, 76 N. E. 86. A conveyance for the
purpose of defeating a Judgment for alimony,

which might be recovered in a suit which
the grantor's divorced wife threatened to

bluing against him, is fraudulent. Foster v.

Beidler [Ark.] 96 S. W. 175.

Wife's right to maintenance is protected
by Civ. Code § 3439, making a transfer to
defraud creditors void as- against them.
Kessler v. Kessler [Cal. App.], 83 P. 257.
Under Civ. Code § 157, neither spouse has
any interest in the property of the other,
hence a oonvejiance by the husband does not
affect his power to maintain his wife and is

not fraudulent as to her right to mainten-
ance. Id.

NOTE. Conveyance in fraud of alimony:
Whether alimony has been decreed as inci-
dent to a divorce suit, or whether the wife
is entitled to it and seeking to enforce it, a
conveyance for the purpose of defeating her
right is fraudulent. Bowman v. Worthing-
ton, 24 Ark. 522; Wood v. Wood, 54 Ark. 172,
15 S. W. 459; 2 Bigelow, Frauds 147; Bum-
pas, Fraudulent Conveyances, § 504. In Pick-
ett V. Garrison, 76 Iowa, 347, 41 N. W. 38, 14
Am. St. Rep. 220, it is said, "While it is true
that the claim for alimony is not a debt
within the meaning of that term, and that
jt must be allowed according to equitable
principles, yet it is also true that it is a
right, contingent to some extent, which be-
comes vested with the right to divorce. It

can no more be defeated by a fraudulent
conveyance than if it were fixed and certain
as to amount." See, also. Chase v. Chase, 105
Mass. 385; Livermore v. Boutelle, 11 Gray
[Ma-ss.] 217. In Foster v. Foster, 56 Vt. 560,
it is held (quoting from the syllabus) that
the lien will attach to the real estate which
the libelee has fraudulently conveyed after
the cause of divorce existed and just before
the libel was brought and injunction served,
such conveyance having been made in con-
templation that alimony might be granted,
without consideration, and with the fraudu-
lent intent of preventing its payment, and
it is immaterial whether the grantees were
aware of such intent. See, also, Tyler v.

Tyler, 126 111. 525, 21 N. B. 616, 9 Am. St.

Rep. 642; Bonslough v. Bonslough, 68 Pa.
496; Kamp v. Kamp, 46 How. Prac. [N. T.]
143. The law will not tolerate a conveyance
made confessedly to circumvent an action
for alimony wliich it expressly authorizes.

—

See Foster v. Beidler [Ark.] 96 S. W. 175.

4. A decree of- distribution is not, in New
Jersey, a conveyance. Bayley v. Bayley [N.

J. Eq.] 63 A. 11. Rev. St. 1895, art. 2647,

providing that where a loan of, goods or
chattels shall be made to one and shall have
remained in his possession for two years
without demand for their return, or when
any reservation shall have been made of the
use of such property the transfer shall be
held fraudulent unless the loan is evidenced
by a recorded instrument, does not apply to

a bailment stored without charge for a rea-
sonable time without any agreement that
the bailee could use the same. Woodward v.

San Antonio Traction Co. [Tex. Civ. App.] 16

Tex. Ct. Rep. 364, 95 S. W. 76. Where an in-

testate bailed goods with intent to defraud
creditors, his fraudulent intent was no de-
fense in an action by his administrator to
recover the goods. Kriapp v. Knapp, 118 Mo.
App. 685, 96 S. W. 295.
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jin intent to defraud/ unless the transaction is one which is by law denominated as

fraudulent," and the grantee must have or be charged with notice of such intents

There must be creditors whose rights will be prejudiced,^ although where the con-

veyance is conceived in fraud and is made for the purpose of defeating the rights of

future creditors, it is fraudulent as to them.® Exempt property npt being liable for

.">. Where assig-nment of credits by a cor-
poration was made on tlie morning of the
clay it suspended and before a mortgagee
took possession, but "were not delivered until
after suspension and assumption of posses-
sion by the mortgagee, the assignment is con-
sidered as having been made at the time of
delivery and not at the time of execution of

the papers. Hussel & B. Mfg. Co. v. Faitoute
Hardware Co. [N. J. Bq.] 62 A. 421. It must
be shown that the conveyance was made with
intent to hinder, delay, and defraud creditors,

and that the grantee participated in such
intent. Atkinson v. McNider [Iowa] 105 N."

W. 504. "Where a merchant was deeply in

debt and sold his stock to a bona flde pur-
chaser who paid the fair cash value of the
stock, which was used in paying the seller's

debts so far as it would go, the sale was
held not to be fraudulent. Purcell Whole-
sale Grocery Co. v. Bryant [Ind. T.] 89 S.

W. 662.

6. Under P. L.. 1S96, p. 298. § 164, prohibit-

ing the assig-nment of property by a cor-

poration when it is insolvent, contemplating
insolvency or has suspended business for

want of funds, and providing that such trans-

fer shall be void as to creditors, but protect-

ing a bona flde purchaser, a transfer of cred-

its by an insolvent corporation after it has
suspended business Is not valid, though
made to a bona flde purchaser. Russel &
B. Mtg. Co. V. Faitoute Hardware Co. [N. J.

Bq.] 62 A. 421. The fact that such as-

signment was in purstiance of legal pro-

ceedings and not voluntary does not affect

the invalidity of such proceedings. Id.

7. Where there was no evidence that the

grantee knew of or shared in the fraudu-

lent intent, a judgment for plaintiff cannot

be sustained. Buongierno v. Schiller, 98 N.

Y. S. 464. In order to charge land conveyed

to another for a valuable consideration with

a grantor's debts, it must 'appear that the

purchaser had notice of the grantor's fraud-

ulent intent. Sutton & Co. v. Christie [W.
Va.] 53 S. B. 602. A complaint alleging that

a conveyance was executed for the beneflt

of the graijtee and with intent to defraud

creditors of .the grantor sufficiently alleges

fraud on the part of the grantee. Klauber

V. Sohloss [Mo.] 95 S. W. 930.

8. Where in an action to set a.side an al-

leged fraudulent conveyance the debt assert-

ed was incurred in partnership transactions

and was a partnership matter, it cannot be

determined in the absence of a partnership

accounting what the amount of the debt is,

hence the conveyance cannot be decreed

fraudulent. Mertens V. Mertens, 48 Misc.

235. 96 N. T. S. 785.

Wbo are creditors: One who has a right

of action for tort is a creditor of the wrong-
doer within B. & C. Comp. § 5508. Seed v.

Jennings [Or.] 83 P. 872. Under the Cali-

fornia Code a mortgagee is a creditor of the

mortgagor before the docketing of a defi-

ciency judgment, and a violation of the bulk

sales law is fraudulent as to him. Calkins
V. Howard [Cal. App.] 83 P. 280. A wife aft-
er a decree dissolving her marriage and
awarding her alimony may sue to set aside
a transfer of property by her husband pend-
ing the divorce action with intent to defeat
her alimony. Cochran v. Cochran, 96 Minn.
523, 105 N. W. 183. While A was a debtor
of B he made a fraudulent conveyance to
C. Subsequently he conveyed land to B to_

secure the debt by deed, reciting as a consid-'
eration the amount of the debt. B quit-
claimed to another reserving a vendor's lien.

Held he was a creditor whose debt existed
at the time of the fraudulent convevance.
James v. Mallory [Ark.] 89 S. W. 472. A
judgment based upon a bona flde indebted-
ness cannot be impeached by another credi-
tor because the debtor waived service and
confessed the debt, or otherwise facilitated
the obtaining of the judgment, nor because
the creditor agreed to hold the property ob-
tained under the judgment for the beneflt
of others "who "would contribute to the pay-
ment of the debt and expense of procuring
the judgment. Hardin v. Kelley [C. C. A.]
144 F. 353. Under the rule that deeds must
be signed and acknowledged by the grantor
and that a voluntary conveyance shall be void
as to creditors unless sufficient property sub-
ject to execution is retained to satisfy debts,
where before deeds of gift were acknowl-
edged one became a creditor of the grantor
who did not retain sufficient property to pay
his debts, the deed was fraudulent. Lewis
V, Herrera [Ariz.] 85 P. 245.

9. Where a grantor ' before conveyance
was subject to a contingent liability, which
contingency occurred after the conveyance,
the indebtedness should be considered as
having accrued when the contingent liability

was incurred. Welch v. Mann, 193 Mo. 304,

92 S. W. 98. In- order to set aside a convey-
ance as fraudulent against future creditors,

fraudulent intent must be alleged and proved
by such creditors. Willett v. Froelioh [Ky.] 90

S. W. 572. A creditor in order to maintain
an action to set aside as fraudulent a con-
veyance of his debtor must show an unsat-
isfied judgment or execution upon a cause

of action existing at the time of the con-
veyance, or a cause of action arising subse-
quent thereto, in which latter case he must
show that the conveyance was made with
intent to defraud subsequent creditors. Seed

V. Jennings [Or.] 83 P. 872. A creditor who
seeks to subject a life policy which has a
cash surrender value, and which provides

that if the Insured lives a certain time the

company will pay him a certain sum of

money, must show that the insured was in-

solvent when the policy was issued, or that

his debt existed at such time, or that the

policy was taken out with a view to create

future Indebtedness. National Bank of Com-
merce V. Appel Clothing Co. [Colo.] 83 P. 965.

Where in an action by a subsequent creditor

to set aside a deed to the wife as in violation
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debts, its conveyance cannot be fraudulent," unless the right thereto is waived,"
hence there can be no fraudulent convej-ance of the homestead" or of the proceeds
of a sale thereof," unless as to a creditor whose debt was incurred prior to the ac-
quisition of such homestead."

Bulh saUs}^—In many states bulk sales of his stock of merchandise by a re-

tailer are declared fraudulent unless statutory conditions are complied with." There
is some conflict as to the validity of such statutes, but by the weight of authority
they are constitutional" and a valid exercise of the police power." In some states

of Code 1904. § 2458, it appears that the
deed was procured with the husband's mon-
ey, yet the husband was not indebted at the
time, it must further appear that the trans-
action was in anticipation of future indebt-
edness and to defraud future creditors.
Richardson v. Pierce [Va.] 54 S. E. 480.
Where a mortgage was executed before
debts were created, actual fraudulent intent
participated in by both mortgagor and mort-
gag-ee must be shown. Rike v. Ryan [Ala.]
41 So. 959.

Bviilence Insiifflclent to show actual fraud
where a subsequent creditor sought to set
aside a voluntary conveyance from brother
to. sister. Hunt v. Nance [Ky.] 92 S. W. 6.

A sale cannot be held to have been made with
Intent to defraud future creditors where it

does not appear that the seller designed to
contract debts which he did not intend to or
might not be able to pay. Hart v. Brierley,
189 Mass. 698. 76 N. B, 286.

10. Hoskins v. Fayetteville Grocery Co.
[Ark.] 96 S. "W. 193; Rike v. Ryan JAla.] 41
So. 959; Foreman v. Citizens' State Bank, 128
Iowa, 661, 105 N. W. 163. Where a wife uses
exempt wages of the husband in property,
such property is not sub.iect to the hus-
band's debts. Ehlers v. Blumer, 129 Iowa,
168, 105 N. W. 406.

11. In re Connor, 146 P. 998.

13. Homestend. Deweese V. Deweese
[Ky.] 90 S. W. 256. Testimony by a wit-
ness that a debtor told him he intended to
redeem land on which was his home is in-
sufTicient to show that it was his homestead
when he conveyed it. James v. Mallory
[Ark.] 89 S. W. 472. Where the transfer by
husband to wife of the homestead was not
with intent to defraud creditors in case of
future abandonment, it was not rendered
so by the fact that the husband subsequently
filed on a government homestead and was
joined there by his family. Commercial
State Bank v. Kendall [S. D.] 106 N. W. 53.

Where a conveyance is set aside, the prop-
erty is to be administered as that of the
debtor, who is not precluded from asserting
his right of homestead exemption. In re
Thompson, 140 P. 257.

13. Where a wife refused to sign a mort-
gage of the homestead unless part of the
proceeds should be used to purchase corpo-
rate stock in her name and for her separate
use, the fact that the stock was first taken in

the name of the husband and assigned to her
does not render such assignment fraudulent
as to creditors of the husband. Tardley v.

San Joaquin Valley Bank [Cal. App.] 86 P.
978.

14. Where an insolvent who assigned for

tlie benefit of creditors was paid his home-
stead exemption out of the proceeds of the

sale of his home, which he used to purchase
an option on such home from the purchaser
at the sale and subsequently paid the bal-
ance, it was held that the homestead exemp-
tion received was thereby placed beyond the
reach of a creditor whose claim antedated
the acquisition of the homestead and was
fraudulent. Porter v. Hart County Deposit
Bank & Trust Co. [Ky.] 96 3. W. 832.

15. See o C. L.. 1569, n. 20, et seq.
16. Por enumeration of such states see

Thorpe v. Pennook Mercantile Co. [Minn.]
108 N. W. 940.

17. Sess. Laws 1903, p. 249. c. 30, § 1, does
not impair the right to private property,
nor is it class legislation. Williams v.
Fourth Nat. Bank, 15 Okl. 477, 82 P. 496.
Pub. Acts 1905, p. 322, No. 223. declar-
ing void as against creditors a sale in bulk
of merchandise except on compliance with
certain conditions, applies to residents and
nonresidents, and does not abridge privileges
and immunities of citizens nor deny equal
protection of the law. Spurr v. -Travis
[Mich.] 13 Det. Leg. N. 698. 108 N. W. 109D.
Bulk Sales Law, Pub. Acts 1905, p. 322. No.
223, is not class legislation because not in-
cluding merchants not having creditors. Its
purpose being to protect creditors. Id. Nor
is it class legislation because limited to mer-
chants. Id. The fact that five days' notice
to creditors is required does not rend-er it

violative of the due process clause. Proper
exercise of the police power. Id. Minnesota
law is constitutional. Thorpe v. Pennock
Mercantile Co. [Minn.] 108 N. W. 940.
Held nnconstltntloAal: Laws 1902, p. 1249,

c. 528, providing that a bulk sale of mer-
chandise outside, the regular course of busi-
ness shall be fraudulent as to creditors un-
less at least five days before the sale an in-
ventory is made, and the purchaser makes
explicit inquiry of the seller as to the names
of his creditors and notifies them, violates
the constitutional provision guarantying
equal protection of the laws and the due
process provision. Wright v. Hart, 182 N.
Y. 330, 75 N. B. 404. See 6 Columbia L. R.
123. Ohio law is held unconstitutional.
Miller v. Crawford, 70 Ohio St. 207, 71 N. B.
631.
note:. Validity of snch statutes: Stat-

utes which make the sale presumptively
fraudulent and declare a rule of evidence are
generally held valid. See Thorpe v. Pen-
nock Mercantile Co. [Minn.] 108 N. W. 940.

The New York statute which declares the
sale to be void "was held invalid in Wright
V. Hart, 182 N. , Y. 330, 75 N. B. 404, 2 L. R.
A.. (N. S.) 338. The court said that the act
does not differentiate between sales which
are honestly made and sales made with in-
tent to defraud. The Utah statute which de-



7 Cur. Law. FEAUDULENT CONVEYANCES 8 1. 1845

noncompliance with statutory conditions raises a conclusive presumption of fraud/'
and in others such presumption is rebuttable. 2° What transfers fall within the
terms of such statutes is a question of construction. ^^ They have been held not to
apply to a deed of trust for the benefit of creditors/^ nor to a mortgage foreclosure
sale,^ nor to a transfer to a preferred creditor.^* The Washington statute does not
apply to the sale of a livery stable.^^ The Massachusetts statute does not apply to

clared the sale void was held unconstitu-
tional in Block v. Schwartz, 27 Utah, 387
76 P. 22, 101 Am. St. Rep. 971, 65 L. R. A. 308
because it deprived the owners of their prop-
erty without due process. The court dis-
ting-uishes the statute from those which
make the sale only presumptively fraudu-
lent. See the earlier case of Neldon-Judson
Drug Co. V. Commercial Bank, 27 Utah, 59.

74 P. 195. The Ohio statute which declared
the sale void was held unconstitutional in
Miller v. Crawford, 70 Ohio St. 207, 71 N. B.
631, because It placed unwarranted restric-
tion upon the right of an Individual to ac-
quire and possess property and discriminated
in favor of certain classes of creditors. The
court after stating that the statute in terms
makes the sale void and that it would some-
times be impossible to comply with all
its requirements said: "This act under the
guise of preventing fraud in such sales pro-
hibits them altogether and thus places upon
the enjoyment of property an important re-
striction which no public Interest requires
and which the constitution forbids." The
Indiana statute declaring such sales void
was held unconstitutional in Sellers v. Hayes,
163 Ind. 422, 72 N. E. 119. In Young v.

Com., 101 Va. 853, 45 S. B. 327, a statute
which made the sale only prima facie evi-
dence of fraud was held unconstitutional on
the ground that the subject-matter of the
legislation was not within the scope of the
police power as it did not affect the health,
morals, or safety of the community. On the
other hand the statutes were held constitu-
tional in Squire v. Tellier, 185 Mass. 18,

69 N. E. 312, 102 Am. St. Rep, 322; Neas v.

Borches, 109 Tenn. 398, 71 S. W. 50, 97 Am.
St. Rep. 851; McDaniels v. Connolly Shoe
Co., 30 Wash. 549, 71 P. 37, 94 Am. St. Rep.
889, 60 Li. R. a. 947; Walp v. Lamkin, 76 Conn.
515, 57 A. 277; Williams v. Fourth Nat. Bank,
15 Okl. 477, 82 P. 496, in which case the
court said: "Statutes of similar Import have
had the consideration of other courts and
have been uniformly upheld and indeed in

certain cases even though the prohibition
is absolute." The Maryland statute was
approved without comment. Hart v. Roney,
93 Md. 432, 49 A. 661, and in Fisher v. Herr-
mann, 118 Wis. 424, 95 N. W. 392. the court
declined to consider the question of the
validity because not properly raised. See,

also, State v. Artus, 110 La. 441, 34 So. 596.

—

See Thorpe v. Penhook Mercantile Co. [Minn.]
108 N. W. 940.

IS. It is within the police power of the
legislature to adopt reasonable measures for

the regulation of bulk sales. In re Paulis,

144 F. 472. Conn. Pub. Acts 1905, p. 408,

c. 211, requiring- to be filed in the town
clerk's ofBoe at least seven and not motre

than thirty days before the sale, notice of

Intention, description of the property and
terms of the sale, is reasonable and valid.

Id.
"

I

1». Civ. Code 5 3440 makes violation of
he bulk sales law conclusively presumptive
<f fraud, and a finding of no fraud in fact
annot control the statutory presumption.
"ZJalkins v. Howard [Cal. App.] 83 P. 280.
Where property was transferred in viola-
tion of Civ. Code § 3440, Bulk Sales Law, it
's not necessary in order to recover the
property that the debtor was insolvent. Id.

20. A finding of the court that a bulk
sale was made in good faith and without
actual fraud overthrows the statutory pre-
sumption. Williams v. Fourth Nat. Bank,
15 Okl. 477, 82 P. 496. Where such sales are
only made presumptively fraudulent, such
presumption may be rebutted. Id. ,Ch. 291,
p. 357, Gen. Laws 1899, to prevent certain
sales of merchandise in fraud of creditors,
merely creates a rule of evidence and "nakes
such sales presumptively fraudulent. Thorpe
V. Pennock Mercantile Co. [Minn.] 108 N.
W. 940. Where an insolvent partnership ob-
tained new capital and organized a corpo-
ration to which was transferred all the
oartnership property, and the bulk sales law
was not complied with, it Was held that the
^onveyance was not fraudulent and that
".reditors of the corporation had precedence.
Id.

21. Where one sold his stock of goods and
Ixtures to another who was unable to pay
and re|:ransferred the goods in satisfaction
~ii the debt, though such retransfer w^is an
accord and satisfaction, it is also" as to the
-lerson who retransferred a violation of the
bulk sales law. Gallus v. Elmer [Mass.]
78 N. E. 772. A provision in a chattel mort-
g'age that it is to cover after-acquired prop-
erty operates as an agreement that such
groods shall be holden by the mortgagee, who
may take possession of them before the
rights of third persons intervene without re-
gard to claims of general creditors. Wasser-
raan v. McDonnell, 190 Mass. 326, 76 N. B.
959.

23. Deed of trust for the benefit of cred-
itors does not violate bulk sales law. Mo-
^voy V. Jennings [Wash.] 87 P. 53. Where
a deed of trust for the benefit of creditors
tailed to comply with bulk sales law, the
purchaser became a trustee for all the cred-
itors. Id.

23. St. 1903, p. 389, o. 415, prohibiting
bulk sales, does not apply to a sale ^^nder a
duly recorded mortgage for a valuable con-
sideration and free from fraud. Wasserman
v. McDonnell, 190 Mass. 326, 76 N. B. 959.

24. A debtor though insolvent may prefer
a creditor, and a transfer of a stock of goods
without complying with the bulk sales law,
to a creditor whose claim is more than the
stock is worth, does not give other creditors
any rights to assail the transaction. Peter-
sen v. Doak [Wash.] 86 P. 663.

25. A sale of a livery stable business is

not within bulk sales law of Washington.
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a sale of fixtures,-" nor to the sale of the entire product of a bakery for a certain

period.^' Eights of creditors under the Washington statute may be waived/* but

not by instituting involuntary proceedings in bankruptcy.^^ The noncompliance

with such statutes can be complained of only by persons whose rights were preju-

diced/" and where an alleged bulk sale is not in violation of the statute, the title

of a bona fide purchaser cannot be impeached by the seller's creditors.'^

Consideration.^-—A valuable consideration is essential to support a convey-

ance as against creditors.^' A good consideration is not sufficient.^* A voluntary

Everett Produce Co. v. Smith Bros., 40

Wash. 666, 82 P. 905.'

20. Bulk sales laws do not apply to fix-

tures of a merchant's place of business. Cal-
lus V. Elmer [Mass.] 78 N. E. 772.

27. The sale of the entire product of a

bakery for three months in advance does
not violate Bulk Sales L&w, St. 1903, p. 276

c. 415. Such sale is not outside the usual
course of business. Hart v. Brierley, 189

Mass. 598, 76 N. E. 286.

28. Where a creditor of a partnership
which made a sale without complying with
the bulk sales law accepted the guaranty of

the buyer with knowledge of the facts, he
waived his rights under the act. White-
house V. Nelson [Wash.] 86 P. 174. Where
one took notes as security for a loan to be
used by the maker in his business, and the
maker sold his business without comply-
ing with the bulk sales law and the payee
allowed a year to elapse without making-
any demand on the purchaser, the maker in

the meantime having become execution
proof, the payee was estopped to proceed
against the purchaser. First Nat. Bank v.

Coles, 40 Wash. 528, 82 P. 892.

29. Under the Washington statute pro-
viding that in bulk sales of stocks of mer-
chandise the purchaser must apply the pro-
ceeds on the seller's debts, the seller is

deemed to have assented to such application,
and on his adjudication as a bankrupt can-
not claim his statutory exemptions. Cred-
itors do not waive their rights in such fund
by instituting involuntary proceedings in

bankruptcy against him. In re Connor [C.

C. A.] 146 F. 99.8.

30. A sale by a partnership without com-
plying with bulk snles law is fraudulent as
to partnership creditors but not as to cred-
itors of one of the partners. Whitehouse v.

Nelson [Wash.] 86 P. 174. One not a cred-
itor at the time of a sale in violation of the
bulk sales law or at any other time except
by inference cannot assail the transaction.
Petersen v. Doak [Wash.] 86 P. 663. A seller

of goods does not become a creditor of a
buyer within the bulk sales law until the
goods sold or a portion of them have been
delivered. Hardwick v. Gettier [Wash.] 86

P. 943.

81. Hart v. Brierley, 189 Mass. 598, 76 N.
E. 286.

32. See 5 C. L. 1560.

33. Clarke v. Black, 78 Conn. 467, 62 A.
757. Where an executor sought to set aside
a trust deed executed to a creditor while the
decedent was in extremis, evidence held to

show that the debt the deed was executed to

secure had been paid, and that the deed
was without consideration and fraudulent as

to creditors. Chapoton v. Prentis [Mich.] IS'
Det. L. N. 186, 107 N. W. 879.
Consideration held sufficient: Marriage is

a sufficient consideration to support a con-
veyance. Welch V. Mann, 193 Mo. 304, 92
S. W. 98. An assignment of a life policy in
consideration of marriage is supported by A
sufficient consideration as, against prior cred-
itors or an assignee for value. Howe v.
Hagan, 110 App. Div. 392, 97 N. Y. S. 86.
Marriage is a valuable consideration. Sav-
age v. Savage [C. C. A.] 141 F. 346. A deed
from hu,sband to wife is not voluntary where
the consideration is the relinquisliinent of
licr dOTTcr rights in other lands. Pettjt v.

Coachman [Fla.] 41 So. 401. A creditor
who ex-teuds time in consideration of a
note and chattel mortgage, without notice of
the lien of a third person on such chattels,
is a "bona fide purchaser and his title is good
as against the lien claimant. Snellgrove v.
Evans [Ala.] 40 So. 567. A bill of sale taken
in, good faith and without Intent to defraud
other creditors in payment of a debt pro-
tects the buyer to the same extent as had
Lhere been a new consideration. Starr v.
Dow [Neb.] 108 N. W. 1065. A release by a
Ic-ssee of his rights under a lease in con-
sideration of the lessor's agreement to fore-
go his right to collect rent is based on a
sufficient consideration. Livesley v. Heise
[Or.] 85 P. 509.
Consideration Insufficient: An assigrnment

by an insolvent corporation for a pre-exist-
ing debt is not for a valuable consideration
sufficient to sustain the assignment under
P. L,. 1896, p. 298, § 64, providing that a bona
fide purchase before suspension of business
should not be invalidated. Russel & B.
Mfg. Co. V. Paitoute Hardware Co. [N. J. Eq.]
62 A- 421. Under the laws in force in 1869,
a husband was entitled to the rents of his
wife's land, not settled to her sole use, and
he did not by collecting them become her
debtor in such sense as would sustain a con-
veyance to her as against other creditors.
Vandeventer v. Goss, 116 Mo. App. 316, 91
S. W. 958. Loaning money to an individual
to be used by him in the business of a. cor-
poration did not make it the corporation's
debt so as to render a mortgage by the cor-
poration valid as against creditors. Mowen
V. Nitsch [Md.] 62 A. 582. '

lE^vldeuce sufficient to sltOTV considerntiont
Where a bill of sale by a debtor did not in-

clude his book accounts, but there was evi-

dence showing that the assignment of such
accounts was part of the transaction in-
volved in the bill of sale, evidence was suffi-

cient to show that the assignment was based
on sufficient consideration as against cred-
itors. Krippendorf-Dittman Co. v, Treno-
weth [Colo.] 84 P. 805.
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conveyances^ is presumed fraudulent as to existing creditors/" and such presumption

is conclusive if the grantor is insolvent/' but in the absence of actual fraud it is

not fraudulent as to subsequent creditors.^* A voluntary conveyance is not neces-

sarily fraudulent if the grantor retains sufficient property to satisfy his debts.'"

Hence one can make suitable and appropriate provision for his family,*" though i-n-

'debted to some extent at the time.*^

Retention of possession or apparent title.*^—It is generally provided by statute

that chattel mortgages'" or sales of personal property shall be accompanied by de-

livery and immediate and continued change of possession,** or the instrument evi-

dencing the transfer be recorded,*" in order to render the transaction valid as to sub-

Kvideuco Insufficient: The admission of a

mortgag-or to a third person having' in his
hands for collection a. claim against him
that the claim is correct is insufficient to

prove the consideration of a mortgage given
to secure such debt. Snellgrove v. Evans
[Ala.] 40 So. 567.

34. A good consideration is insufficient to
support a conveyance as against creditors.
Must bo valuable. Clarke v. Black, 78 Conn.
467, 62 A. 757.

35. A conveyance from parent to child
for the expressed consideration of one dollar
is on its face voluntary and void as to cred-
itors. Folmar v. Lehman-Durr Co. [Ala]
41 So. 750.

3C. The fact that the grantor in a volun-
tary conveyance is indebted raises the pre-
sumption that the conveyance is fraudulent
and casts on him the burden of proof. Van-
deventer v. Goss, 116 Mo. App. 316, 91. S. W.
958. A voluntary conveyance which will de-
feat an existing indebtedness is presumed
to have been executed for tlie purpose of
defrauding such creditor. Crary v. Kurtz
[Iowa] 105 N. W. 590.

i

37. A voluntary conveyance by an insol-

vent is fraudulent regardless of intent to de-
fraud. James v. Mallory [Ark.] 89 S. W. 472.

A voluntary conveyance by an insolvent, or

one contemplating insolvency, is void as to

existing creditors. Civ. Code § 3442. NiXon
v. Goodwin [Cal. App.] 85 P. 169. The volun-
tary transfer of a stock of goods by an in-

solvent to his wife is fraudulent as to his
existing creditor's. Vandeventer v. Goss, 116

Mo. App. 316, 91 S. W. 958. Evidence held to

show that the husband was insolvent. Id.

Only clear solvency in the sense of adequacy
of assets, it sold under execution to satisfy

debts, will uphold a voluntary conveyance as

ag-'inst exisiting creditors. Id.

38. A voluntary coi-veyance is 'construct-

ively fraudulent as to existing creditors but
not as to subsequent ones, unless impeached
for actual fraud. Seed v. Jennings [Or.]

8-3 P. 872. A voluntary conveyance from
brother to sister is not fraudulent as to a
subsequent creditor, in the absence of actual
fraud. Hunt v. Nance [Ky.] 92 S. W. 6.

39. A conveyance without substantial con-
sideration is not fraudulent if the grantor
retains sufficient property to pay his debts
Pearsall v. Stewart, 98 N. T. S. 467. That a
husband is in debt at the time he makes a

conveyance to his wife Is not sufficient to

show the conveyance to be fraudulent
Wadleigh v. Wadleigh, 111 App. Div. 367

97 N. Y. S. 1063. Recital in a deed from hus-

band to wife of a consideration of one dollar

and other valuable considerations cannot be
relied upon to show want of consideration.
Id. A voluntary conveyance by a debtor is

not fraudulent if he retains sufficient prop-
erty to pay liis debts. Welch v. Mann, 193
Mo. 304, 92 S. W. 98. A deed of gift by hus-
band to wife, when he is not indebted, and
which is duly recorded, is not fraudulent.
Savage v. Savage [C. C. A.] 141 F. 346. The
existence of a cause of action at the time
of a voluntary conveyance by a debtor must
appear from the record in the action in which
a creditor recovers judgment, in order to
enable the former to assail the conveyance
as fraudulent. Seed v. Jennings [Or.] 83 P.
872.

40. A gift by a solvent debtor to his wife
not made in contemplation of insolvency, or
of engaging in some hazardous enterprise,
will be upheld if not excessive in view of the
husband's circumstances at the time. Har-
vey V. Godding [Neb.] 109 N. W. 220.

41. A man with large assets may make
reasonable provision for his family, though
he owes debts, if he does so in good faith
and without intent to defraud creditors. The
criteria being the value of his assets as
compared with his debts, and his intention
Vandeventer v. Goss, 116 Mo. App. 316, 91

S. W. 958. A voluntary conveyance from
husband to wife is not fraudulent unless the
liusband was indebted at the time or subse-
quently became indebted from causes then
existing, or the conveyance was made to

withdraw the property from the hazard of
a contemplated business venture. Welch v.

Mann, 193 Mo. 304, 92 S. W. 98.

43. See 5 C. L. 1561.

43. A chattel mortgage reserving right
in the mortgagor to sell the property and
use the income in the business, and not re-

quiring application of the proceeds to any
particular purpose, but for' the' use of the
mortgagor, is fraudulent as to creditors.

Zartman v. First Nat. Bank, 109 App. Div.

406, 96 N. T. S. 633. A mortgage of a stock
of merchandise authorizing the mortgagor
to sell and requiring him to account for so

iiuch of the sale price as represents the
purchase price, which does not appear in

the mortga.'je but only in an inventory filed

therewith, is fraudulent as to creditors be-

cause giving authority to sell without ac-

counting for the proceeds, Pfeiffer v. Roe,
108 App. Div. 54, 95 N. T. S. 1014.

44. License to sell intoxicating liquors is

personal property. Degginger v. Seattle

Brewing & Malting Co., 41 Wash. 385, 83 P.

898. Civ. Code § 4491, requiring sales of

personal property to be accompanied by
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sequent purchasers and creditors. Such rule does not apply ifi an absolute sale,*'

and the presumption of fraud is, under some statutes, rebuttable.*^ What consti-

tutes a sufficient delivery or change of possession must be determined from the na-

ture of the property** and situation of the parties,** but it must be sufficient to im-

part notice to strangers.""

Reservation of benefits and resulting trusts.^^—^The reservation by a seller of*

some right or benefit,"^ however small,"'' may render the transaction fraudulent.

Transfers in trust for the benefit of the transferror are deemed fraudulent"* es-

pecially if they fall within the termg of a statute by which they are prohibited."^

actual and continued change of possession,
applies to a sale of range cattle and brand.
Ettien v. Drum, 32 Mont. 311, 80 P. 369.

45. Under Pierce's Code §§ 6549, 6550, and
Ball. Ann. Codes & St. § 4578, a transfer of
a liquor license is void as to creditors if not
recorded, where the assignor retains posses-
sion of the license. Degginger v. Seattle
Brewing & Malting Co., 41 Wash. 385, 83 P.
898.

40. Where after a sale of certain logs a
third person with notice of the contract be-
came a creditor of the seller and levied -on
the logs after notice that the buyer claimed
to own them, it was held that, as the trans-
feree was the 0"wner, failure to record the
contract as a mortgage or conditional bill

of sale did not affect the buyer's rights.
Montesano Nat. Bank v. Graham, 40 Wash.
490, 82 P. 881.

47. Under Rev. St. 1898, § 2310, making
every sale of chattels presumably fraudulent
as to creditors unless there is an actual and
continued change of possession, the pre-
sumption of fraud is rebutted by proof of
payment of full consideration. Griswold v.

Nichols, 126 Wis. 401, 105 N. W. 815.

48. 'The delivery of large and heavy ma-
chines, if the parties act in good faith and
the vendor surrenders to the vendee their
actual possession ana control, does not re-
quire that they be moved or changed In

place, and this is especially true where the
vendee intends to use them in the place
•where they are at the time of the sale.

Presses and linotype machines. Ott v. Sut-
cliffe [N. J. Eq.] 60 A. 965;

49. A sale of cattle by husband to wife
which also included his brand which was
transferred in the records of marks and
brands. Thereafter the husband used a dif-

ferent brand. The cattle were kept on land
owned partly by the wife and partly by the
husband. Webster v. Sherman [Mont.] 84

P. 878. Held there was sufficient delivery
and change of possession to satisfy Civ. Code
§ 4491, in view of Civ. Code § 227, providing
that the separate property of the wife is not
liable for her husband's debts unless he has
exclusive possession of it. Id.

50. The delivery must be^ such as to im-
part notice to third persons. Clark v. Will-
iams, 190 Mass. 219, 76 N. E. 723.

There ia a sufficient change of posseii^sioii

where there is a delivery at the time of sale
and the purchasers employ an employe of
the seller as their agent and give the prop-
erty into his possession to hold for them.
Russell v. Halton [Ark.] 89 S. W. 471.

Delivery licld jnsiifflclenti Where after a
sale of chattels the seller retained possession

for about- four months, when the buyer em-
ployed one who had been in the employ of
the seller to take possession, and the goods
of the buyer were mingled with those of the
seller, there was no delivery or change of
possession sufficient to comply with Rev. St.

1898, § 2473. Johnson v. Emery [Utah] 86
P. 869. Where a chattel mortgage was given
on tan bark but it was not recorded, and an
attempted delivery by scaling and placing
a mark on each, but no visible change of
possession, it is held that there was not
sufficient delivery to take the case out of
Rev. St. Me. o. 93, § 1. In re Shaw, 146 P.
273.

Evidence of delivery: Under Rev. St. 1898,
§ 2310, making every sale of chattels pre-
sumptively fraudulent as to creditors, unless
followed by an actual and continued change
of possession, on an issue of change of pos-
session it is proper to show that the
vendee in answer to a question as to what
he wanted "with the property stated that it

was a "ground hog sale" and that the prop-
erty was all he had to show. Griswold v.

Nichols, 126 Wis. 401, 105 N. W. 815.
51. See 5 C. L. 1562.
52. The retention of possession by a chat-

tel mortgagor or a provision in a mortgage
authorizing the same is not such a reserved
benefit as renders the mortgage fraudulent.
Rike V. Ryan [Ala.] 41 So. 959.

58. It is fraudulent though the benefit
reserved be great or small. Tissier v. Wailes
[Ala.] 39 So. 924.

54. A transfer of property by a debtor in

trust for his own use and benefit is fraudu-
lent as to existing and subsequent creditors.
Williams v. Kemper [Minn.] 109 N. W. 242.

Held not fraudulent i Where a lessee of
hop yards surrendered his lease and it was
thereafter secured by his wife and son,

evidence held insufficient to show that they
leased in good faith for their own use and
not in trust for the original lessee. Livesley
V. Heise [Or.] 85 P. 509.

Trust not created: In an action by a
creditor of a husband to impress a trust on
real estate acquired by a wife, evidPnoe held
to show that the wife was a good faith pur-
chaser from parties who acquired through
"mortgage foreclosure. Bodkin v. Kerr
[Minn] 107 N. W. 137. Where a deed was
executed by husband and wife for the fraud-
ulent purpose ofi the part of the husband of
placing the title beyond the reach of the wife
and there was no contract to reconvey to
the husband or that the property should be
held for his benefit, the conveyance did not
create a trust for his benefit. Jolly v. Gra-
ham [111.] 78 N. E. 919.
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Fraudulent intent and evidence of fraud."^—A conveyance must have been made
with. intent to defraud."' The question of fraudulent intent is one of fact"' and ia

provable by circumstantial evidence,"" and in ascertaining such intent a wide range

of investigation is permitted."" Fraud is never presumed"^ but must be proven by

65. A sale of personalty at an agreed
consideration which the buyer promised to
pay' to creditors is not a transaction within
Comp. Laws 1897, § 9514, making transfers
of goods in trust for the use of the trans-
feror fraudulent as to creditors. Thompson
V. Newland [Mich.] 13 Det. Leg. N. 320, 108
N. W. 93.

50. See 5 C. L. 1563, 1571.
57. See ante, § 1, The Fraud and Its Ele-

ments. Where there was no intent on the
part of a grantor to defraud creditors and
all his property was applied to the payment
of his debts, the conveyance was held not
fraudulent. Scott v. Thomas, 104 Va. 330,

51 S. E. 829. Where one before marriage
conveyed his property retaining a life inter-

est, but it did not appear that at the time
he contemplated matrimony, and at the time
of his marriage he was in possession of the
property, the conveyance "was held not fraud-
ulent as to his wife's marital rights. Coll-

ings V. Ceilings [Ky.] 92 S. W. 577. Under
the rule that a voluntary conveyance is not
on that account void as to subsequent cred-
itors, where a husband deeded to his wife
and thereafter purchased an interest In a
btisiness, the seller could not assert that the

conveyance was fraudulent without showing
that such venture W-as anticipated at the

time the deed was made. Peyton v. Webb
[Ky.] 96 S. W. 839. A subsequent creditor

cannot assail an issue of bank stock to his

debtor's wife where such stock was paid for

by the husband who was indebted to his wife

for an amount exceeding the cost of the

stock. Boldrick v. Mills [Ky.] 96 S. W. 524.

Under Ohio St. § 6343, amended by 93 Ohio
Laws p. 209. an intent to prefer a creditor is

made constructively fraudulent, and actual

intent or fraud need not be shown. Barber
V. Colt [C. C. A.] 144 F. 381.

58. Where the facts concerning a convey-
ance claimed to be fraudulent are aso^rtain-

ed and determined by the court, the conclu-

sion as to the existence of fraud and con-

sideration is for the jury. Clarke v. Black,

78 Conn. 467, 62 A. 757.

59. May be shown by facts and circum-
stances connected with and surrounding the

transaction. Klauber v. Schloss [Mo.] 95 S.

W. 930. Fraud may be inferred, from cir-

cumstances and need not be established by
direct evidence. Lawrence Bros. v. Heylman,
111 App. Div. 848, 98 N. T. S. 121.

60. Everything that was said by the

parties at the time of the transaction is ad-

missible. Fabian v. Traeger, 117 111. App.

176.
Evidence of frauds Wltliholdiiig from

record is not of itself conclusive evidence

of fraudulent intent, but is a circumstance to

be considered with other circumstances of

the case. Rogers v. Page [C. C. A.] 140 F.

596. Conveyance by mortgage between

brothers held fraudulent when given only a

few days before bankruptcy and was not re-

corded. Id. It is not necessary that the In-

solvency of tlie debtor at the time of the

conveyance be shown, though such fact Is

material as bearing on the purpose of the
conveyance. Crary v. Kurtz [Iowa] 106 N.
W. B90.
Not evidence of fraud i That a parent

wanted to make a fraudulent conveyance to
his child is not evidence that his conveyance
to a stranger was fraudulent. Perry v. Pore
[Ky.] 90 S. W. 952. It is not permissible in
an action by a trustee in bankruptcy to set
aside a conveyance made by the bankrupt to
his wife six months prior tc the petition
in bankruptcy to show that his reason for
going into bankruptcy was threatened at-
tachment by creditors. Maffl v. Stephens
[Tex. Civ. App.] 15 Tex Ct. Rep. 140, 93 S. W.
158. On an issue as to the bona fldes of a
sale of a stock of merchandise, it is not per-
missible to show previous offers to sell to
others, in the absence of a showing, of open
offers for legitimate purposes. McCuin. v.

Merchant Grocery Co. [Ark.] 93 S. W. 563.
Elvldence held admissible: When the con-

sideration for a conveyance was $4,000, it

was admissible to sliow that shortly there-
after one-half of the property was taken for
widening a street and $22,000 awarded. Law-
rence Bros. V. Heylman, 111 App. Div. 848,
98 N. T. S. 121. Where defendant claimed
that the conveyance was made to him for the
benefit of all the creditors, a deed by him to-
a bank which reconveyed and took a mort-
gage to secure its debt was admissible to
contradict such defense. Nixon v. Goodwin
[Cal. App.] 85 P. 169. When a grantee claim-
ed that a deed was made to him for the bene-
fit of all the creditors, a mortgage on such
property executed to secure a note given by
the grantee was admissible to contradict
such defense. Id.

Elvtdence beld inadmissible: Declarations
of tlie seller in the buyer's absence, after an
alleged fraudulent conveyance, are not ad-
missible to impeach the title of the buyer.
Hart V. Brierley, 189 Mass. 598, 76 N. B. 286.

Where a grantor stated after the conveyance
and In the absence of the grantee that the
property still belonged to him, evidence of
such statements is not admissible against
the grantee in an action to recover the prop-
erty. Perry v. Pore [Ky.] 90 S. W. 952.

Declarations of the grantor long after the
conveyance are not competent against the
grantee to prove fraudulent intent, insol-

vency, or want of consideration. Wadleigh
V. Wadleigh, 111 App. Div. 367, 97 N. T. S.

1063. The fact that the ledger used by the
bankrupt during the year the alleged fraud-
ulent conveyances occurred was mutilated
did not render such ledger admissible. Clark
V. Mulcahy, 190 Mass. 64, 76 N. E. 236. In a
suit to set aside as fraudulent a conveyance
made more than two years before the grantor
was adjudicated a bankrupt, evidence of his

financial condition 10 months after he pur-
chased the property, which was later con-
veyed, was too remote as to his condition
at the time the deed was made and of his

intent. Id. In an action to recover the value
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a preponderance of evidence."^ The fact that the grantor is indebted does not raise

of certain minini; stock alleged to have been

fraudulently conveyed, where the value ol

the stock and dividends had been shown evi-

dence of the reputation and standing of

other mines in the vicinity was immaterial.

Arnold V. Harris [Mich.] 105 N. W. 744.

In an action to recover money transferrea

by a debtor to his son, evidence that the

son was a first class business man was irrel-

evant. Id. In an action to set aside an al-

leged fraudulent conveyance, it is incompe-

tent for the sheriff who levied executions to

testify that in his opinion the grantor had

no property other than that on which he

levied Id. Where the acts of a debtor m
contracting a debt and making a sale were

Independent and not parts of a scheme to de-

fraud creditors, evidence that he perpetrated

a fraud in contracting the debt was not ad-

missible on the question as to whether the

sale was fraudulent. Thompson v. Newland

[Mich.] 13 Det. I.eg. N. 320, 108 N. W. 93

A debtor who has made a conveyance and

ha-! testified that it was demanded and given

as security may not testify what his inten-

tion was in executing it. Russell v. Halton

TArk ] 89 S. W. 471. Where in an action to

set aside as fraudulent a conveyance from

a corporation to its president, a witness

testified that on the date of the conveyance

the corporation owned stock of a minin„

company but he did not know T'^^^J^T^^
worth since about a year prior to that time

evidence as to its value a year prior to the

conveyance was immaterial. Nixon v. Good-X [Cal. App.] 85 P. 169. In an action to

set aside as fraudulent a conveyance by a

corporation to its president, it is not per-

missible to show that the co'iP^f'°" ^°^:
rowed money from the president without

showing thai the directors had authorized

such borrowing. Id. Where it was not

Offered to show what tooi place at a certain

meetfnVof the directors, it is immaterial as

to who were present at such meeting. Id

In In action to set aside as fraudulent a

cSnveyance by a corporation to its president,

notis by the corporation to the grantee were

Tnlfmis^sible to show -.'^^t'tfrf,ch°note"
in the absence of a showing that s^oh notes

we* authorized by the directors of the cor-

TorVtion Id. In an action by a corporation

fn to oi;ency to set aside as f-udulent a

conveyance of the corporate ProP^rty to its

president a judgment recovered against the

corporation after the conveyance was mad-

missiWe Id. sentiment of people who

knew of a conveyance and the parties there-

to al to its being fraudulent is not admissl-

We perry v. Pore [KyJ 90 S. W. 952.

(-1 See Fraud and Undue Influence, 7 C.

L 1813 Solvency at the time of a transfer is

presumed in the absence of an allegation to

?he contrary. Jensen v. Montgomery, 29

mah 89 80 P. 504. Where a creditor assails

^conveyance, an allegation that the grantor

f, insolvent raises no question as to his

solvency at the time the conveyance was

""oa!' Evidence sufficient to show fraud:

TTvidence held to show that the sale of a

Solk of merchandise for an inadequate con-

=?^eratfo™was fraudulent where the buyer

TdyTsed the seller to get out of the country

and immediately commenced to dispose of

the stock in job lots. Busho v. Richardson

[Neb.] 109 N. W. 394. Where an agreement

between parent and child for an annuity to

the parent provided for the turning over to

the parent of certain rents and profits, it was
held not necessary in an action to set aside

a fraudulent conveyance to show that all

such rents went to him. Mertens v. Mertens,

48 Misc. 235, 96 N. T. S. 785. Evidence suffi-

cient to show that a conveyance was fraud-

ulent. Ainsworth v. Roubal [Neb.] 105 N.

W. 248. Evidence sufficient to show that a

transfer by a husband pending a divorce pro-

ceeding by his wife was fraudulent as to

her right to alimony. Cochran v. Cochran,

96 Minn. 523, 105 N. W. 183. Evidence suffi-

cient to show that a mortgage given by a

corporation was not given to secure a debt

of the corporation but was to secure a debt

of an officer and was fraudulent. Mowen v.

Nitsch [Md.] 62 A. 582. But a charge of con-

cealm-ent of property will be regarded as

sufficiently proven where sustained by the

testimony of a number of witnesses as to

declarations made by the debtor at different

times that ho was execution proof and that

his property had all been placed beyond the

reach of creditors. Ravenna National Bank
V. Latimer, 8 Ohio C. C, (N. S.) 563. Evi-

dence sufficient to show a conveyance of

standing timber to be fraudulent where the

price was inadequate, took away much value

from the land which was heavily incum-

bered was a secret additional benefit for the

grantor and other fraudulent circumstances.

In re.Benjamin, 140 F. 320. Evidence hold to

show a conveyance fraudulent where a stock-

holder of a corporation advanced it a large

sum of money, and knowing that it was in-

solvent resigned as president and took a

deed of the company's property. The trans-

action was kept secret and only disclosed at

a meeting of creditors, when he stated that

the deed was made to protect other creditors

before himself. Subsequently he conveyed

the property to a bank and the bank recon-

veyed to him and took a mortgage back.

The creditors did not ratify these transac-

tions. Nixon V. Goodwin [Cal. App.] 85 P.

169 Where the president of a corporation

secretly resigned so that he could take a

conveyance of the corporate P'-W^rty in

satisfaction of a pre-existing debt, and

though he stated that the conveyance was

for the benefit of all the creditors he later

conveyed to a bank which reconveyed to him

takini a mortgage, such facts were insuffi-

cient to show that the conveyance to him

was for the benefit of all the ==-^^;tors. Id^

Evidence Insufficient to sliow fraud: ihat

a mortgage is made on $18,000 worth of

property to secure a debt of $4,400 is not of

ftseU sufficient to prove fraudulent intent

on the part of the mortgagor Mer-ntile

Exch. Bank v. Taylor [Fla.] 41 So. z...

Where it did not appear how much a married

woman was in debt, how much property she

had nor its value at the time she executed

a chattel mortgage, such mortgage was held

not to be fraudulent. Id. Where a debtor

sold goods to one who promised to Pa-y the

purchase, price to creditors, and a creditor

attached part of the property sold, where-
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a presumption of fraud,"^ unless the conveyance is without consideration/* or he
is indebted to the extent of insolvency.^^

Fraud in the grantee and notice to Mm of fraud."''—As a general rule the gran-
tee must have notice of the fraudulent intent of his grantor,"^ or be a party to the

fraudulent design/' but this is not so as to a voluntary conveyance in fraud of mari-

upon the seller directed the buyer not to
pay such debt but to pay others, the act of
the debtor did not prove the original trans-
action to be fraudulent. Thompson v. New-
land [Mich.] 13 Det. Leg. N. 320, 108 N. W.
93. Evidence Insufficient to show that a
conveyance was fraudulent. Atkinson v.
McNider [Iowa] 105 N. W. 504. Where one
creditor testified that at the time the debtor
made a conveyance he believed she did not
intend to defraud him but had the deeds
made to a third person because of trouble
with her husband, the evidence was insuffi-

cient to show that slie intended to defraud
creditors generally. Lyons v. Urgalonea, 189
Mass. 424, 75 N. E. 950. Evidence sufficient
to show that notes secured by a mortgage
w^ere not in fact paid though so indorsed,
and that the mortgage was not kept alive
for the purpose of defrauding creditors, and
particularly a creditor whose lien was sub-
sequent to the lien of the mortgage. Mc-
Caffrey V. Burkhardt [Minn.] lOo N. W. 971
Finding that a conveyance was not fraudu-
lent held not against the clear preponderance
of the evidence, which was in direct conflict

on the material facts as to require it to be
set aside. Rosenheimer v. Krenn, 126 Wis
617, lOG N. W. 20. Where the evidence of
fraud on the part of the grantor was meager
and there was none showing that the grantee
participated in the fraud, and he paid a fair

consideration, a finding tliat the conveyance
was not fraudulent was justified. Whiting
V. Hoglund, 127 Wis. 135, 106 N. W. 391.

Evidence sufficient to show that full value
was paid and that a sale was not fraudulent.
Wheeler v. Lasch [Mich.] 12 Det. Leg. N.

987, 106 N. W. 689. Evidence of improper
conduct by the grantor in a voluntary con-
veyance, committed subsequent to the con-
veyance with the wife of the defendant, does
not show such conveyance to have been made
to defraud defendant in the collection of a
judgment he mijrht recover in an ar-^'on fnr

alienation of affections, where it does not
appear that the grantor anticipated such ac-
tion or had reason for putting his property
out of his hand on that account. Seed v.

Jennings [Or.] 83 P. 872. In a suit to set

aside a transfer of dower rights by a dow-
ress, where it was set up that the transfer
was without consideration, but no other
facts were shown except the transfer and it

was not shown that the transferee was not
responsible, he will not be restrained from
collecting the rents which constitute the
dower right. Dolan v. Conlon, 99 N. T. S.

1090. Where an insurance company in fail-

ing circumstances sells out for the best in-

terest of all to another corporation, unin-
tentional omission to provide for scattered

creditors, who will be paid as fast as their

claims are presented, is not sufficient to ren-

der the sale fraudulent as a matter of law.

Raymond v. Security Trust & Life Ins. Co.,

Ill App. Dlv. 191, 97. N. T. S. 557. An offer

by a debtor to sell a piece of property at a

low figure, and to accept notes and mortgage
for all or a, large part of the purchase price,
it is not sufficient when standing alone to
establish a purpose on the part of the debtor
of placing his property beyond the reach of
creditors. Ravenna National Bank v. Lati-
mer, 8 Ohio C. C. (N. S.) 563. The fact that
at the time of a voluntary conveyance a
corporation organized by the grantor to
carry on the business previously carried on
by him was insolvent does not show that
the grantor was unable to pay his' personal
debts. Welch v. Mann, 193 Mo. 304, 92 S. W.
98. The mere fact that a creditor withholds
a deed of trust from record without any
agreement between debtor and creditor or
other fraudulent circumstance is insufficient
to establish fraud on the part of the cred-
itor. Jones V. Levering, 116 Mo. App. 377,
91 S. W. 980.

03. The mere fact that a grantor is in
debt does not show his conveyance to be
fraudulent if he retains sufficient property
to satisfy his debts. Wadleigh v. Wadleigh,
111 App. Div. 367, 97 N. Y. S. 1063.

04. A voluntary conveyance by a debtor
is presumptively fraudulent. Lawrence Bros.
V. Heylman, 111 App. Div. 848, 98 N. Y. S.

121.

65. In an action to set aside a convey-
ince as fraudulent, it must be shown that
the grantor was insolvent at the time it was
made -or that execution Iiad been returned
nulla bona which implies insolvency. Mc-
Avoy V. Jennings [Wash.] 87 P. 53. A oom-
plaint by a creditor to subject property con-
veyed by the debtor in trust for himself to
the payment of his debt, which alleges that
execution has been returned unsatisfied, need
not allege that the debtor is insolvent and
has no other property from which the debt
can be sati«'^"d. Williams v. Kemper [Minn.]
09 N. W. 242.
lasMveiiL.* aiot sliOTvii; Evidence did not

show that a debtor was insolvent when a
conveyance was made. First State Bank v.

Sibley County Bank, 96 Minn. 466, 105 N. W.
485. The return of an execution partly un-
satisfied one year after a conveyance was
niade does not alone show insolvency at the
time of the conveyance. Wadleigh v. Wad-
leigh, 111 App. Div. 367, 97 N. Y. S. 1063. A
return of execution nulla bona and tliat the
slieriff was unable to find other property is

iprima facie evidence of the debtor's insol-
vency. Calkins v. Howard [Cal. App.] 83

P. 280.
66. See 5 C. L. 1563.

67. Evidence insufficient to show fraud in

a purcliaser where he gave full value, in-

quired as to debts, and property given by
him In exchange was as much subject to

execution as the property he received. Hos-
kins V. Fayetteville Grocery Co. [Ark.] 96

S. W. 195. In order to entitle a third person
to set it aside, both vendor and vendee must
have participated in the fraud. Adams v.

Wallace, 122 111. App. 550.
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tal rights."" A grantee is presumed to share his grantor's fraudulent intent,'" and
if the grantor is insolvent the grantee has the burden of proving the bona fides of

his purchase.''^ A grantee with notice of facts sufficient to put an ordinarily prudent

man on inquiry is charged with notice of his grantor's fraudulent intent.'^

Relationship of the parties.''^—The mere fact that a transaction is between rela-

tives does not stamp it with fraud'^* unless it is voluntary,'^ and its effect is to de-

feat the rights of creditors/" in which case a presumption of fraud is raised'^ and
the transferee has the burden of proving the bona fides of the transaction.'*

68. A grantee who acpepts the provisions
of a deed given to secure a pretended in-

debtedness becomes a party to the fraudu-
lent design of the grantor. Klauber v.

Schloss [Mo.] 95 S. W. 930.

69. Where one maltes a voluntary convey-
ance with intent to defraud his future wife
of her marital rights, it is not essential, in
order to have the deed set aside, that the
grantee participate in the fraudulent intent.

Higgins v. Higgins, 219 111. 146, 76 N. B. 86

70. Where the grantor conveys with in-

tent to defraud creditors, it is presumed that
the grantee shared such intent and he has
the burden to show that his purchase was
bona fide. Lawrence Bros. v. Heylman, 111
App. Div. 848, 98 N. Y. S. 121.

71. Where the grantor's insolvency is

shown, the burden Is on the grantee to show
that the conveyance was upon a good consid-
eration and he had no notice of the fraudu-
lent intent. Wadleigh v. Wadleigh, 111 App.
Div. 367, 97 N. Y. S. 1063. The proof of
fraudulent intent of the grantor which will
oast the , burden of proof on the grantee
must be supplied by evidence which is com-
petent against the grantee. Id. One who
claims to be a bona fide purchaser must
allege that he is a purchaser for value and
without notice of the fraudulent, intent of
his vendor. Dent v. Pickens [W. Va.] 53
S. B. 154.

72. An assignee of credits of a corpora-
tion, who has notice of foreclosure of a
mortgage on all the company's property,
and of the mortgagee's entry under the lease,

and inquiry would have led to information
of the actual condition of the company, he
was charged with notice of the insolvency.
Russel & B. Mfg. Co. v. Paitoute Hardware
Co. [N. J. Eq.] 62 A. 421. A conveyance
with intent to defraud creditors is void as
to them if the grantee had notice of such
Intent or of such facts as would excite the
suspicion of an ordinarily prudent man. Baze
V. Island City Mfg. Co. [Tex. Civ. App.] 15
Tex. Ct. Rep. 483, 94 S. W. 460.

73. See C. L. 1565.

74. Evidence sufficient to show that a
conveyance from a solvent person to his wife
was not fraudulent. Harvey v. Godding
[Neb.] 109 N. W. 220. A husband may ren-
der services in the management of his wife's
property without rendering such property
subject to the claims of his creditors. Pore-
man V. Citizens' State Bank, 128 Iowa, 661,

lOS N. W. 163.

75. A voluntary conveyance from parent
to child is constructively fraudulent as to
existing creditors, if the grantor has not
enough property left to satisfy his debts.
Campbell v. Campbell, 129 Iowa, 317, 105 N.

W. 583. Where a parent makes a voluntary

conveyance to a child, the grantee has the
burden to show that remaining property of
the grantor was sufficient to satisfy his
debts. Id. Evidence sufficient to show that
a parent after making a voluntary convey-
ance to a child had sufficient property to
satisfy his debts. Id. It is presumed that a
conveyance from husband to wife at the
time of his financial embarrassment is vol-
untary, and hence fraudulent. Auburgh v.

Lydston, 117 III. App. 574.
76. A conveyance by father to son or

other near relative is presumptively fraudu-
Ifr^i as to existing creditors. Seeley v.

Ritohey [Neb.] 107 N. W. 769. Evidence in-
sufficient to rebut the presumption that a
deed from father to son was fraudulent as
to existing creditors. Id. In an action to
set aside a voluntary deed from parent to
child where it appeared that execution had
been issued on plaintiff's Judgment and re-
turned no property found, it is presumed
that the grantor then had no property to.

pay his debts and had none after the con-
veyance. Campbell v. Campbell, 129 Iowa,
317, 105 N. W. 583. A conveyance by hus-
band to wife of all his property for the re-
lease of the purported obligation to there-
after support her is fraudulent as to exist-
ing creditors. Auburgh v. Lydston, 117 111.

App. 574.

77. Purchases of real or personal property
made during coverture by the "wife of an
insolvent from him are regarded with sus-
picion, and, as against his creditors, the pre-
sumption that it was not paid for out of her
separate estate must be overcome by clear,

full, and strict proof. Southern Lumber &
Supply Co. V.' Verdier [Pla.] 40 So. 676. A
transfer to a relative which leaves the trans-
feror without sufficient means to pay his

debts is prima facie fraudulent. Horner-
Gaylord Co. v. Miller, 147 F'. 295. Where a
husband Just prior to the maturity of an
obligation conveyed all his real estate to his

wife, evidence held to show that such con-
veyance was prima facie fraudulent. Knick-
erbocker Trust Co. V. Carhart [N. J. Eq.]
64 A. 756.

78. In a suit by creditors to set aside a
conveyance 'by husband to wife while he
was insolvent, the burden of proving ade-
quate consideration and tliat the transaction
was bona fide is on the wife and clearer
proof is required than if the transaction was
between strangers. Southern Lumber & Sup-
ply Co. V. Verdier [Pla.] 40 So. 676. A post-
nuptial settlement, where the husband is in-

debted at the time it is made, is void as to
his creditors, and the settlement is voluntary
unless those claiming under it can clearly
show that it is supported by a valuable con-
sideration. Vashon V. Barrett [Va.] 54 S.
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Preference to creditors.''^—In the aJjsence of statutory, inhibition'" a debtor may
prefer one creditor/^ though others are thereby hindered and delayed.'^ Relation-

B. 705. A wife and son taking a conveyance
from her husband has the burden of show-
ing good faith. Livesley v. Helse [Or.] 85
P. 509. Where a husband made a voluntary
conveyance to his wife, the effect of which
is to defeat an existing debt against h;m.
she has the burden to prove that he retained
ample means to pay his debts and that the
gift was not unreasonable In view of his
financial condition. Crary v. Kurtz tIowa3
105 N. "W. 590.

Transactions held fraudulent: Where the
wife of the only person who knew that an-
other was seeking investment while un-
known to the investor procured him to take
a mortgage on land which she did not own.

' and thereafter made a voluntary conveyance
to her husband, evidence held to show that
such conveyance was fraudulent. Mosley v.

Donnell, 42 Wash. 518, 85 P. 239. Where a
son two days before trial of a suit against
him executed a bill of sale of all his prop-
erty to his mother for a previous debt, judg-
ment was rendered against the son. He con-
tinued in possession of the property. His
mother knew of the debt. Held the sale was
fraudulent and the mother had sufficient
knowledge to put her on inquiry as to her
son's intent. Sjoberg v. Field, 50 Misc. 412,
100 N. Y. S. 531. Bill of sale from an insol-
vent to his wife, and notes and mortgage. to
his brother, of his personal property and
crops, held fraudulent under the Iowa law.
In re Hemstreet, 139 P. 958.

Elvldence sufficient to show a conveyance
to be fraudulent where a transfer was be-
tween relatives. Willett v. Froelich [Ky.]
90 S. W. 572. Evidence held to show that a
conveyance from a son to his mother was
fraudulent. Jones v. Lossiter [Ky.] 93 S.

W^. 657. Evidence sufficient to show to be
fraudulent a transfer by an insolvent per-
son to his brother who lived with him and
was not shown to have means with which
to make the purchase where neither buyer
nor seller; as a witness affirms or denies that
the sale was made in good faith. Dallas
Brewery v. Holzner, 116 La. 719, 41 So. 48.

Evidence sufficient to show that a convey-
ance from husband to wife was fraudulent
as to his creditors. Preslar v. Walker, 116

Da. 661, 40 So. 1033. Money paid by a hus-
band for taxes and interest on incumbrances
on his wife's property held under the evi-

dence to be his monej* so that his creditors
have a lien on such property to the extent
of the payments. Farr v. Hauenstein [N. J.

Eq.] 62 A. 383.

Not fraudalenti A deed from husband to

wife based on a valuable consideration is not
void because not recorded as to a simple
creditor of the husband whcjise claim does not
exceed the value of property retained, unless
actual fraud or other inequitable circum-
stances be shown. Pettit v. Coachman
[Fla.] 41 So. 401. Land conveyed by "hus-

band to wife without fraud and for a valu-
able consideration is not subject to the hus-
band's debts. Id. The mere fact that a wife
knows of an obligation of her husband does
not show to be fraudulent a transaction by
which she becomes lessee for the residue of

a term of premises of which' her husband
was originally the lessee. Livesley v. Heise
[Or.] 85 P. 509. Where a wife arid son of a
lessee of a hop farm who owed an obligation
became the owners of the residue of the
lease upon the husband's release of it, evi-
dence held to show that they took it in good
faith for a sufficient consideration. Id.

Whether a transfer from son to father who
transferred to another was with Intent to de-
fraud creditors held a question for the Jury.
White V. Million, 114 Mo. App. 70, 89 S. W.
599.

79. . See 5 C. L. 1566.
80. Where the owner of a retail stock

sells it, reserving title until paid for but
provides that the buyer may sell it out in
the regular course of business, such sale is

fraudulent, and where the seller retakes the
goods for the buyer's failure to pay, he re-
covers an unlawful preference. West y.
Fulling, 36 Ind. App. 617, 76 N. B. 325. An
assignee suing under Pub. St. c. 157, § 96,

to recover a preference, need only show that
the debtor was insolvent, that the transfer
was made within six months before filing
the petition in insolvency with a view to
give a preference, and that the creditor had
cause to believe the debtor was insolvent and
that the transfer was in fraud of the in-

solvency laws. Bolster v. Graves, 189 Mass.
301, 75 N. E. 714 Evidence sufficient to
show a preference. Id. A complaint by a trus-
tee in bankruptcy to set aside a preference
must allege that there are not sufficient as-
sets to pay ail creditors who have filed

claims and that the transfer was for an ante-
cedent consideration. Lesser v. Bradford
Realty Co., 47 Misc. 463, 95 N. T. S. 933.

Where a corporation gives a mortgage for
the purpose of all creditors who could file

mechanic's liens against the premises, a
preference arising from the refusal of some
of the creditors to accept the benefits of the
mortgage does not invalidate it under Laws
1892, p. 1838, c. 688, forbidding the giving
of preferences by an insolvent corporation.
American Mortg. Co. v. Merrick Const. Co.,

50 Misc. 464, 100 N. T. S. 561. A trustee can
recover an unlawful preference only to the

extent necessary to satisfy debts. Rogers
V. Page [C. C. A.] 140 F. 596.

81. A debtor may prefer his creditors If

the debt be bona fide, the payment absolute,

and the property conveyed not materially in

excess of the debt. Rike v. Ryan [Ala.] 41

So. 959. One creditor may be preferred. F'a-

blan V. Traeger, 117 111. App. 176.

Valid preferences: Where one sold a
horse and rescinded the contract and took
the hor,se back In settlement of the pur-
chase-money note It is not fraud on another
creditor of such debtor. Baker v. Drake
[Ala.] 41 So. 845. Where a mortgage was
taken for an existing debt when the credit-

or had no notice that the mortgagor was
embarrassed and when his credit was still

good, the mortgage was not fraudulent.

Rike V. Ryan [Ala.] 41 So. 939. Where a

creditor In good faith takes security at a
time when the debtor is solvent and more
than a year before the petition in bankrupt-
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ship with the preferred creditor does not render the transaction fraudulent.^' Where
property conveyed b.y an insolvent in payment of a pre-existing debt does not ma-
terially exceed in value the amount of the indebtedness, and no benefit is reserved to

the debtor, the conveyance is valid as against other creditors regardless of the motive

or badges of fraud,^* but if the debt is materially less than the value of the property

it is fraudulent as to other creditors,*'* though the difference be paid in cash.'"

cy is filed, he is entitled to realize on it,

though before undertaking to do so he learns
of the insolvency of his debtor. Hawes v.

Bank of Elberton, 124 Ga. 567, 52 S. E. 922.

A sale of chattels by a debtor at an agreed
fair price, all of Which the buyer promised
to pay to bona flde creditors, is not fraudu-
lent though the arrangement did not> pro-
vide for the payment of all creditors.
Thompson v. Newland [Mich.] 13 Det. Leg.
N. 320, 108 N. W'. 93. A conveyance in pay-
ment of notes which had been assigned to
tile vendee, is not fraudulent, the notes being
valid claims, and the vendee having purchas-
es them with his own money, though he did
so to protect the seller from suit thereon.
Kiske V. Eotan Grocery Co. [Tex. Civ. App.]
15 Tex. Ct. Rep. 392, 93 S. W. 708. A sale to
a mortgagee of the homestead of nonexempt
crops grown on the homestead in payment
of his debt is not fraudulent as to other
creditors. Nunn-Weldon Dry Goods Co. v.

Haden [Tex. Civ. App.] 16 Tex. Ct. Rep. 318,

95 S. W. 73. Since an insolvent may prefer
a creditor, a deed to a trustee for the bene-
fit of a list of creditors is not void because
providing that before any creditor should
be entitled to his pro rata share he should
release all claims against the debtor. Mc-
Avoy v. Jennings [Wash.] 87 P. 53. Under
the National Bankruptcy Act a preference,
though made within four months of filing

the petition in bankruptcy, is not voidable at

the election of the trustee unless the credit-
or liad notice that a preference was intend-
ed. Hawes v. Bank of Elberton, 124 Ga. 567,

52 S. E. 922. Evidence insufficient to show
such notice. Id. In an action to recover a
preference, evidence of the state of the mon-
ey market at the time of the payments is

not admissible on an issue of the debtor's
insolvency at the time. Bolster v. Graves,
189 Mass. 301, 76 N. B. 714.

83. An insolvent may turn over his prop-
erty in good faith in payment of a debt,

though other creditors are thereby hindered
and delayed. Atkinson v. McNider [Iowa]
105 N. W. 504. Where one creditor pur-
chases property from his debtor in payment
of his debt knowing such debtor to be in-

solvent, but only purchases so much as would
satisfy his debt, the transaction is not
fraudulent as to other creditors, though the
debtor intended to defraud them and the
purchaser knew of such intent but did not
participate therein. Sparks v. Ponder [Tex.

Civ. App.] 15 Tex. Ct. Rep. 480, 94 S. W. 428.

83. Where a son conveyed to his father
in payment of antecedent debts, the fact

that the son was in failing circumstances at

the time does not render the conveyance
fraudufent if the father acted In good faith

and his claim was bona fide, though he sub-
sequently aided his son with payments In ex-

cess of the value of the property conveyed.
White V. Million, 114 Mo. App. 70, 89 S. W.

599. If the wife of a debtor is a bona flde

creditor she may be preferred. Maffi v. Ste-
phens [Tex. Civ. App.] 15 Tex. Ct. Rep.
140, 93 S. W. 158. Instructions on the s^ib-

ject of preferences approved. Id. If there
is no fraud a parent may receive pay
or take security from his son who is

indebted to him, though tlie result wtll be
to defeat or delay other creditors. First
Nat. Bank v. Brubaker, 128 Iowa, 587, 105
N. W. 116. Where a wife obtained money
from her husband to be used in her business
with the understanding that she should
build a home out of the proceeds of the
business and convey it to the husband, and
some years later the understanding was car-
ried out, it was held that the conveyance
was based on a valuable consideration, and
there being no actual fraud was valid,

though both husband and wife knew of
claims against the' wife and had notice that
the conveyance might operate as a prefer-
ence. Clarke v. Black, 78 Conn. 467, 62 A.

757. Where a husband was indebted to his
wife a conveyance by him to her of all his
real estate, just prior to the. maturity of an
obligation, was held not fraudulent but only
a preference, and enforceable as a mortgage.
Knickerbocker Trust Co. v. Carhart [N. J.

Eq.] 64 A. 756.

84. Ober & Sons Co. v. Phillips ButtorfE
Mfg. Co. [Ala.] 40 So. 278.

85. Ober & Sons Co. v. Phillips ButtorfE
Mfg. Co. [Ala.] 40 So. 278. A bona fide

creditor may, with knowledge that the debt-
or intends to defraud other creditors, take
property of the debtor in satisfaction of his

claim, and if necessary make a cash payment
of the difference, but the transaction must
not be for the purpose of conferring a benefit

on him, and the payment made must be neces-

sary in order to effectuate the transfer or

collection of his debt. Sly v. Bell [Iowa] 108

N. W. 227. Where a creditor transferred
goods to one debtor In payment of his debt
and received the difference between the

amount of the debt and the value of the

goods in cash, the sale was not fraudulent
as a matter of law where the excess was
for an interest in the property which belong-
ed to the debtor's lessor. Sparks v. Ponder
[Tex. Civ. App.] 15 Tex. Ct. Rep. 380. 94 S. W.
428. Where an insolvent sold goods to a
creditor in satisfaction of his debt, and the

value of the goods was almost equal to the

debt, the fact that the creditor agreed to pay
the debtor a small amount of cash was not
sufficient to stamp the transaction as fraudu-
lent against other creditors. Redd v. Wal-
lace" [Ala.] 40 So. 407. A dation en paiement
from husband to wife is fraudulent as to his

creditors where the debt did not equal in

amount the value of the property transferred
and was conceived in fraud. Pelletier v.

State Nat. Bank [La.] 41 So. 640. The right
of a husband to make a transfer of property
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§ 2. Validity and effect.^''—A conveyance fraudulent as to creditors is valid
and binding as to the parties'^ and those in privity to the grantor.*" As to creditors
it is void regardless of the grantor's solvency"" or the consideration paid."^ If part
of the consideration is fictitious or fraudulent, the entire transaction is fraudulent."^

§ 3. Who may attach.^^—Only creditors who were prejudiced by the convey-
ance may attack it,"* and they may not if they acquiesced in the transaction."^ As
a general rule a creditor must first reduce hi's claim to judgment,"" but a trustee in

to his wife tlirougli a dation en paiement can
be exercised only under the conditions pre-
scribed by law. "Where a creditor of the
husband attaches property so held by the
wife, it is sufficient for him to show that the
husband and wife colluded together to with-
draw all the property of the husband from
the payment of his debts. Id. A purchase by
one creditor of the entire stock of trade of a
common debtor will be set aside as to others
if upon the whole evidence it does not appear
to have been made in good faith and tor an
adequate consideration. Fabian v. Traeger,
117 111. App. 176.

86. Where a debtor with intent to defraud
other creditors transferred property to one
creditor and accepted a cash payment for the
difference, the transaction was held fraudu-
lent as the cash payment was unnecessary
and could have been avoided by omitting
some of the property from the sale. Sly v.

Bell [Iowa] 108 N. W. 227.
87. See 5 C. L. 1567.

88. A conveyance though fraudulent as to
creditors and voidable as to them is valid as
between the parties. Bouton v. Beers, 78
Conn. 414, 62 A. 619. A secret trust made
for the purpose of defrauding the grantor's
creditors will not be enforced in equity.
Gillum V. Kirksey [Ky.] 93 S. W. 591. A
judgment setting aside a conveyance should
not set it aside absolutely, as the title of the
grantee is good as against the grantor and
the creditor except so far as it is necessary
for them to resort to the lands. The grantee
is entitled to redeem. Delia v. Caprio
[Conn.] 64 A. 340. So far as the land is tak-
en from the grantee to pay secured debts,
he may be subrogated to rights of the credit-
ors in the other security. Long v. Deposit
Bank [Ky.] 90 S. W. 961. In a suit by an
executor under Comp. Laws 1897, § 9363, to

set aside an alleged fraudulent conveyance
by his testator because of insufficiency of as-

sets to pay debts, a decree should only re-

quire the grantee to pay the claims allowed
with costs, and should not require a recon-
veyance to the executor. Chapoton v. Pren--
tis [Mich.] 13 Det. Leg. N. 186, 107 N. W. 879.

89. It is good as between the parties, and
If the grantee can make a case without the
fraud appearing, it cannot be Invoked by the
grantor or one in privity with him. Lef-

mann v. Brill [C. C. A.] 142 F. 44.

90. Klauber v. Schloss [Mo.] 95 S. W. 930.

Under Civ. Code § 3439, a fraudulent convey-
ance is void as to creditors or the debtor's
assignee in Insolvency without regard to

whether it was made within 30 days of the
debtor's petition in Insolvency, provided
there were creditors at the time of insolv-

ency and not sufficient property to pay them.

Nixon V. Goodwin [Cal. App.] 85 P. 169.

91. WJi'"-" a deed is executed with intent

to defraud creditors to secure a pretended
indebtedness, to one who has notice of the
fraudulent intent of the grantor, it is void as
to creditors irrespective of the amount or
nature of the consideration. Klauber v.
Schloss [Mo.] 95 S. W. 930. Under a statute
naking conveyances with intent -to defraud
creditors void as against creditors, a fraudu-
lent conveyance is void though full consider-
ation was paid by the grantee. Russell' & B.
Mfg. Co. V. Faitoute Hardware 'Co. v. [N. J.
Eq.] 62 A. 421.

9a. Klauber v. Schloss [Mo.] 95 S. W. 930.
A transaction with one creditor which is
fraudulent in part as to others will be whol-
ly set aside. Fabian v. Traeger, 117 111. App.
176.

93. See 5 C. L. 1567.
94. A subsequent creditor cannot assail a

conveyance in the absence of proof that
fraud on him was contemplated. Collings v.

Ceilings [Ky.] 92 S. W. 577. A subsequent
creditor may not assail a conveyance made
to defraud existing creditors. Williams v.
Kemper [Minn.] 109 N. W. 242. He must
show that its purpose or effect was to de-
fraud him. Id. Where an insolvent mort-
gagor with intent to defraud creditors fur-
nished money to obtain an assignment to his
daughter of a mortgage on his property,
such assignment could be assailed only by
his general creditors. Hatch v. Daugherty
[Mich.] 13 Det. Leg. N. 657, 108 N. W. 986.
A mortgagor while insolvent and with in-
tent to defraud creditors furnished money to
procure an assignment to his daughter of a
mortgage on his property. Held that such
fraud did not impair the security of a sub-
sequent mortgage on the same property and
did not give it priority over the mortgage
assigifed. Id. A pre-existing debtor who
has not changed his position from the time
such debt was incurred to the time he takes
confession of judgment cannot assail an in-
tervening conveyance to another creditor
because it was not recorded until a few
days prior to such confession of judgment,
though failure to record was pursuant to

agreement. Atkinson v. McNider [Iowa] 105
N. W. 504. In replevin by A against an ot-

flcer who justifies under an attachment
against B on the ground of fraudulent con-
veyance from B to A, it is immaterial that
the relation of debtor and creditor exists be-
tween the attachment plaintiffs and B, and
the question as to whether the conveyance
was fraudulent Is immaterial until it is

shown that he represents the creditors.

Dunn V. Overton, 15 Okl. 670, 83 P. 715.

95. Where an Insolvent at the instance of

all but one of his creditors conveyed his

property In trust to be operated for their

benefit, and such creditor m^de no objection
and did not participate in the scheme it was
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bankruptcy may attack it for the benefit of general creditors."^ It cannot be assailed

by the grantor"" or his heirs"" or those in privity with him.^ Administrators of the

grantor may attack it only where authorized by statute.^

§ 4. Eights and liabilities of persons claiming under a fraudulent grantee.'—
A fraudulent grantee can convey a good title to an innocent- purchaser/ but not to

one with notice of the fraud.°
, v

§ 5. Extent of grantee's liability.'^—A fraudulent grantee may not recover

payments made by him on account of the transaction/ but he is entitled to the

surplus after the claims of creditors have been satisfied,' and he may be called upon
to account for rents and profits which accrued while he was in possession.' Where a

chattel mortgage of a stock of merchandise is void because authorizing the mort-

gagor to sell without accounting for the proceeds, the creditors may compel the

mortgagee, to account for goods taken by, him under the mortgage, though taken

before the creditors could enforce their claims.^"

§ 6. Remedies of creditors}-'^—A proceeding to have a fraudulent conveyance

set- aside is equitable.^^ A creditor may enforce his rights by attachment^' to the

held that such creditor could not impeach
the convevance. Imperial Woolen Co. v.

Long-bottom [C. C. A.] 143 F. 4S3.

JW. Only juderment creditors may assail.

LeTmann v. Brill rC. C. A.] 142 F. 44; Ains-
worth V. Eoubal FNeb.] 105 N. W. 248; Hatch
V. Daug-herty [Mich.] 13 Det. Legf. N. 657, 108
N. W. 986.

Contra. See 3 C. L. 1544, n. 15.

97. A claim need not be reduced to judg-
ment In order that a trustee in bankruptcy
may sue to set aside a fraudulent convey-
ance. Orary v. Kurtz [Iowa] 105 N. W. 590.

A trustee in bankruptcy has the same right
to assail a chattel mortgage which is void
as to creditors as the judgment creditors of
the mortgagor would have. Zartman v.

First Nat. Bank, 109 App. Div. 406, 96, N. T.

S. 633. Th«\t a trustee took possession un-
der a chattel mortgage void as to creditors
bef'^re there were any other liens or judg-
ments does not affect the rights of other
creditors to assail the transaction after re-
ducing their claims to judgment. Id.

ns. A deed made by a husband in antici-
pation of divorce and for the purpose of
placing the property beyond the reach of
his wife will not be set aside in equity at
the instance of the husband. Creighton v.

Roe, 218 111. 619. 75 N. E. 1073. Neither
the .grintor nor his heirs can obtain relief
in equity. Jones v. Jones [S. D.] 108 N. W.
23.

99. Not by heirs of the grantor. Foster
V. Rpialer [Ark.l 96 S. W. 175. Neither the
grantor, his heirs nor assigns can question
the validity of the conveyance. Jolly v^
Crah^iTn [Til.] 78 N. B. 919.

1. A wife who has recovered a decree for
alimony against her husband and is award-
ed specific property upon which her hus-
bnnd prior to the suit had executed a mort-
gage cannot avoid such mortgage as fraud-
ulent, as she was in privity with him. Lef-
mann v. Brill [C. C, A.] 142 F. 44.

2. Kirbv's Dig. 5 Si, authorizing an ad-
ministrator to attack a fraudulent convey-
ance of his intestate, applies only to a con-
veysince of real estate and not to the as-
signment of life in-surance. Matlock v.

Bledsoe [Ark.] 90 S. W, 848.

3. See 5 C. L.. 1569.
4. A mortgage by the fraudulent grantee

to an innocent person Is valid. Gilcrest v.
Bartlett [N. H.] 64 A. 767. Where a con-
veyance was alleged to be fraudulent as to
creditors of a firm, evidence as to the con-
sideration paid by a subsequent grantee is

immaterial. Dorrls v. McManus [Cal. App.]
86 P. 909.

5. Where a conveyance from a wife to a
brother-in-law and one from such brother-
in-law to the husband of the original gran-
tor was for the purpose of defrauding a
mortgagor and creditor of the wife, the cred-
itor could have it set aside though the hus-
band did not know of the mortgage. New
V. Young [Ala.] 41 So. 523.

6. See 5 C. L. 1569.

7. Where there is actual fraud on the
part of both grantee and grantor, the
grantee is not entitled to be reimbursed for
any payments made by him on account of
the transaction. Tissier- v. Wailes [Ala.]

39 So. 924. Where both grantee and grantor
were guilty of fraud, the grantee was not,
when the conveyance was set aside, entitled
to a return of the purchase money paid by
him. Willett v. Froelich [Ky.] 90 S ^. 572.

8. Where a conveyance is set aside the
grantee is not entitled to recover the con-
sideration paid, but he is entitled to the
surplus after the creditor's claim is satis-

fled. Porter v. Hart County Deposit Bartk
& Trust Co. [Ky.] 96 S. W. 832.

9. Where a conveyance is set aside as
fraudulent and the land is Insufllcient to

satisfy the judgment, the grantee may be
compelled to apply upon its payment the
rents and profits of the land which accrued
while he was in possession. First Nat.
Bank v. Gibson [Neb.] 106 N. W. 1081.

10. PfelfEer v. Roe, 108 App. Div. o4, 95

N. T. S. 1014.

11. See 5 C. L. 1570.

la. Where one of two debtors executing

a note was solvent at the time, but after-

wards became insolvent, a conveyance by
the other may be set aside In equity. The
rule that equity will not set aside a convey-
ance by one joint debtor while there is h
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extent provided by statute^* and no further,^' and if the remedy prescribed by law

is inadequate, he may proceed by creditor's bill.^* A proceeding by which a re-

ceiver is appointed to collect and pay rents to a dowress cannot be extended to a, suit

to set aside as fraudulent a transfer by the dowress of her dower right.^'' One
creditor may maintain a bill to set aside a conveyance fraudulent as to him.'-* A
creditor may enforce his judgment by levy and sale on the property held by the

grantee alid then sue to set aside the conveyance, but the better practice is

to first sue to set aside the conveyance.^" If a creditor has an adequate

remedy at law, equity will not intercede in his behalf.^" The proceeding must be

instituted with due diligence^^ and within the limitation period.^^ The action is

transitory.^^ An administrator^* or executor of the grantor may set aside a fraudu-

lent conveyance by him.^° The personal representative of a grantor since deceased

is not a necessary party if there is no estate and no administrator has been appoint-

remedy ag-ainst the other does not apply.
Stark V. Lamb [Ind.] 78 N. B. G68.

13. Under Rev. Laws o. 178, § 53, a cred-
itor may on recovering- judgment against
the administrator of a deceased debtor
cause execution to be levied on property
fraudulently 'conveyed by the debtor. Dun-
bar v. Kelly, 189 Mass. 390, 75 N. E. 740.

14. Rev. La-ws c. '.167, § 112, providing
that an attachment shall be dissolved if

the debtor dies before the property Is taken
and administration granted, applies to at-

tachments of property fraudulently con-
veyed. Dunbar v. Kelly, 189 Mass. 390, 75

N. E. 740. Rev. Latvs c. 1G7, § 112, declar-
ing an attachment to be dissolved if the
debtor dies before the property Is seized
on execution, is not repeated. Id.

15i St. 1844, p. 211, c. 107, I 2, authorizing
special attachment of lands fraudulently
conveyed, and standing in the name of a
third person, does not apply to land stand-
ins in the name of a third person in trust
for the debtor. Lyons v. Urgalones, 189
Mass. 424, 75 N. E. 950.

15. Under the Pennsylvania statute auth-
orizing suit to set aside a bulk sale -within

90 days, if statutory conditions were not
complied with, where it Is impossible for
creditors to pursue their claims to judgment
and execution within the time specified, a
creditor's bill may be filed. Guaranty Title

& Trust Co. v. Pearlman, 144 F. 550.

17. Dolan v. Conlon, 99 N. T. S. 1090.

18. -Where it is not a general creditor's
bill. Tissier v. Wailes [Ala.] 39 So. 924.

19. Welch V. Mann, 193 Mo. 304, 92 S. W.
98.

20. -Where remedy by attachment is avail-
able and complete, the extraordinary rem-
edy of injunction anQ receiver la properly
denied. In an action by a vendee of a stoclc

of goods where the bulk sales law is not
complied with and the sale is therefore void.
Carstajphen Warehouse Co. v. Fried, 124 Ga.
544, 52 S. B. 598. A suit in equity may not
be maintained until the creditor has ex-
hausted his remedies at law. State v. Gog-
gin, 191 Mo. 482, 90 S. W. 379. A sale of a
stock of merchandise in bulk without com-
plying with Acts 1903, p. 92, Is void as to
creditors, who may proceed by attachment
against the debtor. Such remedy being com-
plete, remedy by injunction and receiver
was properly denied. Carstarphen Ware-
house Co. V. Fried, '124 Ga. 544, o2 S. E. 598.

7 Curr. L.—117.

21. Where one makes a voluntary con-
veyance with intent to defraud his future
wife of her marital rights, the woman whom
he marries must, as soon as she learns the
facts, bring suit to set the deed aside. If

she delays too long she will lose her right.
Higgins V. Higgins, 219 111. 146, 76 N. E. 8B.

23. Until a creditor has reduced his claim
to Judgment,' limitations do not commence
to run against his right to assail the con-
veyance. Ainsworth V. Roubal [Neb.] 105
N. W. 248. To bar an action to set aside a
conveyance as fraudulent, there must have
been adverse possession for the statutory
period, the debt not being barred. James v.
Mallory [Ark.] 89 S. W. 472. A bill to sub-
ject land of a wife to a debt of her husband
on the claim that it was paid for with the
husband's money and conveyed to the wife
in fraud of his creditors must charge notice
of the fraudulent intent on the part of the
wife, otherwise it is to be regarded as a bill
to set aside a voluntary conveyance, and the
five year limitation statute applies. Laid-
ley V. Reynolds, 58 W. Va. 418, 52 S. E. 405.

23. A suit to set aside a fraudulent con-
veyance and successive conveyances there-
under, and praying that some of the gran-
tees residing in a county other than that in
which the land is located be held as trus-
tees. Is properly brought in _the county in
which they reside. Chisolm v. Wallace
[Ala.] 40 So. 219.

24. An administrator Is the proper per-
son to sue for goods fraudulently conveyed
by his intestate. "Wright v. Holmes, 100 Me.
508, 62 A. 507. Under Rev. Laws, o. 146, §§
2, 17, and c. 178, § 1, as between debtor and
creditor, property fraudulently conveyed
may be recovered and sold by an adminis-
trator. Dunbar v. Kelly, 189 Mass. 390, 75 N.
B. 740. Under the Vermont statute a com-
promise of a debt by an administrator is not
a bar to a subsequent suit by heirs against
the same parties involving transfers of other
property. Marsh v. Marsh, 78 Vt. 399, 63 A.
159.

25. Under Comp. Laws 1897, § 9363, pro-
viding that where there is a deficiency ^oC
assets in the hands of an executor he shall
prosecute an action to recover property
fraudulently conveyed by the decedent, he
may do so without an order of the probate
court or appHcation of creditors. Chapoton
v. Prentis [Mich.] 13 Det. Leg. N. 186, 107 N.
W. 87?i
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ed.^' The pleadings are governed by the general rules of pleading.^' They must
not be repugnant.^' A trustee in bankruptcy suing to set aside a conveyance need
not allege the special orders of the bankrupt court authorizing him to sue, though he

must have such authority.^' The answer of an assignee to a bill attacking an as-

signment must deny notice of the fraudulent intent of the assignor, as well as fraud-

ulent intent of the assignee.^" It may be shown under a general denial that the

purchase was bona fide,^^ or that the property was exempt.''^ A creditor assailing

the conveyance of a debtor since deceased must prove it to be fraudulent.^^ A judg-

ment creditor suing to set aside a trust deed who fails to prove fraud may have the

land sold and the surplus, after satisfying the trust deed, applied to the payment of

his judgment.^*

Fbeemasons; Friendly Suits; Feiend of the Court; Funds and Deposits in Court;

Future Estates,- see latest topical index.

GAMBLING CONTRACTS.

5 1. What Constitutes a Wagering Con-
tract (1859).

§ !i. Rights and Remedies of Parties and
Their Privies (1860).

.§ 3. KAect of Illegality on Substituted or
Collateral Contracts or Securities (1861).,

The crime of gambling and the right to recover money lost at gaming are treat-

ed elsewhere.'"

26. Under Laws 1897, p. 509, c. 417, pro-

viding tliat a creditor of a deceased insolv-

ent may witliout reducing liis claim to Judg-

ment sue to set aside a fraudulent convey-

ance made by the decedent, it is not neces-

sary to make tiie decedent's personal rep-

resentative a party wliere the decedent died

without property, no administrator has been
appointed, and his executor is dead. Johns-

ton V. Gundberg, 98 N. Y. S. 1013.

27. A complaint by a judgment creditor

to set aside a fraudulent conveyance, al-

leging that the grantee in such conveyance

had agreed to pay the grantor's debt, and
praying that the proceeds of property con-

veyed by the debtor and sold' by the gran-

tee be applied to the payment of the debt,

and also praying for a receiver, only states

a cause of action to set aside a fraudulent

conveyance. Zelser v. Cohn, 98 N. Y. S. 1078.

An objection to a bill that a conveyance may
have been based on a past consideration is

obviated by an amendment of the bill in

which it is alleged that there was a secret

reservation of benefit to the grantor. Tis-

sier V. Wailes [Ala.] 39 So. 924.

28. A bill to set aside a fraudulent con-

veyance and successive conveyances there-

under is repugnant and inconsistent for

claiming the proceeds of the sales of the

property, and also praying that the con-

veyance be set aside and title vested in com-
plainant, trustee in bankruptcy. Chisolm v.

Wallace [Ala.] 40 So. 219.

39. Chisolm v. Wallace [Ala.] 40 So. 219.

30. Failure to deny is an admission of the

truth of the allegation of notice. Dent v.

Pickens [W. Va.] 53 S. B. 154. General de-

nial held insufficient. Id.

31. In an action to subject property

standing in the name of a third person to

the claim of a creditor on the ground that
title had been so placed to defraud cred-
itors, it. could be shown under a general de-
nial that the purchase price and the cost of
improvements on the premises had been fur-
nished by the person in whose name the title

stood. Veerkamp v. Goodrich [Colo.] 86 P^
1017.

32. In an action to set aside as fraudu-
lent, a conveyance, it may be shown unde^r
a general denial that the property was ex-
empt. Deweese v. Deweese [Ky.] 90 S. W.
256.

33. Under Laws 1896, p. 684, c. 547, § 232,
authorizing a creditor of a deceased insolv-
ent debtor to sue to set aside a fraudulent
conveyance of the decedent, he must in such
action prove his claim in the same manner
as he would be required to prove it in an
action at law. Mertens v. Mertens, 48 Misc.
235, 96 N. Y. S. 785. He must also prove the
insufficiency of the assets of the estate to
pay the debts. Id. Where an executor
sought to set aside fraudulent conveyances
by his decedent, the allowance of claims by
commissioners of the estate, which did not
show on their face that they accrued after
testator's death, constituted prima facie evi-

dence that they existed before that time.
Chapoton v. Prentis [Mich.] 13 Det. Leg. N.
186, 107 N. W. 879. Where a bill by a judg-
ment creditor to set aside as fraudulent a
conveyance shows that the judgment was
obtained in a court having jurisdiction, it is

presumed that the judgment was prniierl.v

obtained. McDevitt v. Connell [N. J. Eq.]
C3 A. 504.

34. Scott V. Thomas, 104 "Va. 330, 51 S. B.
829. It Is immaterial that the debt secured
was not due when he filed his bill if it be-
came due before the sale. Id.
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§ 1. What constitutes a wagering contract.^"—A contract for the sale of a

commodity for future delivery is valid even though the seller does not own it, if the

parties thereto intend that there shall he an actual delivery and payment of the con-

tract price,"' but if they have no intention of receiving or delivering the commodity,

but intend to settle by the payment of the difference between, the selling price and

the market price' at the time of delivery, the contract is a wagering or gambling one

and invalid.** Contracts of the latter class are expressly condenmed by statute in

many states.^" If the contract is itself lawful, the putting up of margins to cover

35. See Betting and Gaming, 7 C. L. 434.

36. See 5 C. K 1571.
ar. John MiUer Co. v. Klovstad [N. D.]

105 N. W. 164; Berry v. Chase [C. C. A.] 146
F. 625. If it is bona fide intention of seller

to -deliver or the buyer to pay, and option
consists merely in time of delivery within
a given time. Whitehead v. Ballinger [Colo.]

88 P. 169. One may sell for future delivery
a thing he does not own provided both he
and his vendee intend at the time that an
actual delivery shall be made, and parties
may thereafter release each other from per-
formance either with or without the pay-
ment of a consideration by one of them.
Kingston v. Montgomery [Mo. App.] 97 S.

W. 202. Evidence in action by brokers on
account held insufficient to show that stock
transactions on which it was based were
gambling contracts. Dryden v. Zell [Md.] 65

A. 33. Contract held valid even if conceded
to be an option contract. Whitehead v. Bal-
linger [Colo.] 88 P. 169. Evidence In action

by agent against principal to recover for

losses sustained in transactions on board of

trade in sale of grain for future delivery
held not to require submission of issue rais-

ed by answer so that direction of verdict for

plaintiff was proper. John Miller Co. v.

Klovstad [N. D.] 105 N. W. 164. Contract
by corporation to sell certain bqnds, which
it had acquired the right to buy, to sub-
scribers at a specified price and reserving
right to sell them for the account of the
subscribers at a specified higher price be-
fore a certain date, held not a -gambling
contract, where corporation delivered bonds
to all the other subscribers and tendered
plaintiff's to him and demanded the price.

Nes V. Union Trust Co. [Md.] 64 A. 310.

Note: In general, except as otherwise
provided by express enactment, a dealing in

futures is not illegal (Harnett v. Baxter, 64

HI. App. 544; Mohr V. Meson, 47 Minn. 228,

49 N. W. 862; Morrissey v. Broomal, 37 Neb.

766, 56 N. W. 383), and the weight of auth-
ority seems to be that a purchase on mar-
gins is not necessarily unenforceable (Hatch
V. Douglas, 48 Conn. '116, 40 Am. Rep. 154;

Wall V. Schneider, 59 Wis. 352, 18 N. W. 443;

In re .Taylor, 192 Pa. 304, 43 A. 973, 73 Am.
St. Rep. 812; Tantum v. Arnold. 42 N. J. Eq.

60, 6 A. 316). But such contracts must in-

tend actual delivery and not simply a settle-

ment of differences. Pearoe v. Rice, 142 U.

S. 28 35 Law. Ed. 925; Billingslea v. Smith,

77 Md. 504, 26 A. 1077. Though if one party

only intended actual delivery, the contract

has beeri held valid. Bibb v. Allen, 149 U.

S. 481, 37 Law. Ed. 819; Clews v. Jamieson,

182 U.S. 461, 45 Law. Ed. 1183. In any given

instance the question as to what the inten-

tion really was is for the jury. Gregory v.

Wendell, 39 Mich. 337; Kirkpatrick v. Adams,
20 P. 287; Watts v. Costello, 40 111. App. 307.—From 4 Mich. L. R. 168.

38. Western Union Tel. Co. v. State, 165
Ind. 492, 76 N. E. 100; Dryden v. Zell [Md.]
65 A. 33; State v. McGinnis, 138 N. C. 724. 51
S. E. 50; John Miller Co. v. Klovstad [N. D.]
105 N. W. 164.

Contracts held void: Sales of grain on
margin. Kingston v. Montgomery [Mo.
App.] 97 S. W. 202. Contracts for purchase
and sale Of stock with bucket shop proprie-
tors. McCarthy v. Meaney, 183 N. Y. 190, 76
N. B. 36. In action by broker to recover
balance alleged to be due on series of stock
transactions, held that nonsuit "was proper-
ly granted where it appeared that all the
transactions were settled by adjustments in
money of the profit and loss, and there was
no testimony showing a bona fide intention
by either party that there should be ac-
tual deliveries. Snider v. Harvey [Pa.] 64
A. 687. Petition in action by customer
against broker to recover profits of sales of
cotton and margins paid and' not iised held
to show a deal in futures without any in-
tention of making actual delivery. Norris
v. Logan [Tex.] 97 S. W. 820. afg. [Tex. Civ.
App.] 15 Tex. Ct. Rep. 41, 526, 94 S. ,W. 123.
Same held true of answer in which defend-
ants sought to recover losses alleged to have
been suffered by them through failure of
plaintiffs to put up margins. Id. In action
by brokers to recover money alleged to
have been paid by them for defendant's ac-
count in the purchase of certain cotton, evi-
dence held to justify submission to jury of
question whether a delivery was actually in-
tended, and to support verdict for defendant.
Appling v. Watts [Tex. Civ. App.] 98 S. W.
935.

39. A contract to furnish not less than
125 nor more than 200 tons of coal per day
as might be ordered is not an option contract
within Rev. St. c. 38. § 130. Consolidated
Coal Co. V. Jones & Adams Co., 120 111. App.
139. The actual purchase or the entering
into a contract to actually purchase grain
at a future flay is not within 111. Cr. Code §

130, Kurd's Rev. St. 1905, p. 698, providing
that whoever contracts to have or give to
himself or another the option to sell or buy
at a future time any grain or other com-
modity shall be subject to fine or imprison-
ment, and that all contracts made in viola-
tion of the statute shall be void. Zeller v.

Leiter, 99 N. Y. S. 624. It is only where the
parties have no intention of receiving or
delivering the commodity, but intend to set-

tle by the payment of differences between
the selling price and the market price, that
the contract is a gambling contract and in-

capable of enforcemeEt. Id.
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losses which may accrue from the fluctuations of prices, and the final settlement of

the transaction according to the usages and rules of the board of trade, are entirely

legitimate and proper.*" In the absence of a statutory provision to the contrary,*^ the

test is the intention, not alone of one of the parties but of both,*^ to be ascertained

from all the suri'ounding facts and circumstances,*'' the question being ordinarily

one of fact for the jury.**

§ 2. Eights and remedies of parties and their privies}^—'Gambling contracts,

being void, will not be enforced by the courts and no action thereon will lie.*° The
law presumes the validity of the contract and the burden is upon the party asserting

the contrary to establish such fact.*' Memoranda of contracts made at the time

are admissible in evidence in actions thereon.*^

Statutes in many states provide for the setting aside of gambling contracts,*'

or for the recovery back of money or property paid or transferred pursuant to

them;^° but a statute imposing a license on persons engaged in the business of, deal-

ing in futures precludes a recovery of money lost to them in transactions in futures,

even though they are purely speculative.^^ In some states one contracting to buy

or sell securities, intending at the time that there shall be no actual purchase or

sale, may recover any payments made to the other party if the latter had reasonable

40. Whitehead v. Ballinger [Ccio.] 88 P.

169.
41. Under Rev. St. 1899, §§ 2337-2342, ob-

ligations arising out of option iransactions
are void in the hands of a party to suoli

transactions, tliough he acted in ignorance
of the fact that an actual delivery was not
intended, the intention of one of the parties
not to deliver or receive the property in-

validating the agreement. Stewart v. Hutch-
inson [Mo. App.] 96 S. W. 263. Under Shan-
non's Code Tenn. § 3166, any contract for
sale of products or bonds or stock is a gam-
bling contract and void when either party
does not intend an actual delivery. Berry v.

Chase [C, C. A.] 110 F. 625.

43. Kingston v. Montgomery [Mo. App.]
97 S. W. 202. Undisclosed intention of one
party Will not invalidate contract. Zeller v.

Leiter, 99 N. T. S. 624; John MiUer Co. v.

Klovstad tN. D.] 105 N. W. 164; Berry v.

Chase [C. C. A.] 146 F. 625.

43. The mere making of a written con-
tract under which a delivery or its legal
equivalent may be compelled is not con-
clusive of a mutual intention to deliver, and
it will be disregarded when it is shown to

be a mere subterfuge intended to conceal
the actual agreement. Kingston v. Mont-
gomery [Mo. App.] 97 S. W. 202.

44. Question of intention held properly
left to the jury, the contract not being a
gambling one on its face. Rankin v. Mitch-
em [N. C] 53 S. B. 854.

4.-!, See 5 G. L.. 1573.

48. Contracts for dealing in futures with-
out any intention of making actual delivery
held unenforceable because contrary to pub-
He policy and in violation of Pen. Code art.

.!77. Norris v. Logan [Tex.] 97 S. W. 820,

atg. [Tex. Civ. App.] 15 Tex. Ct. Rep. 41, 526,

94 S. "W. 123. Where it appears from the
record that the contract is a wagering one.

the appellate court will declare it invalid of

its own motion though it was not objected
to on that ground below. Id.

47. Dryden v. Zell [Md.] 65 A. 33; John

Miller Co. v. Klovstad [N. D.] 105 N. W.
164. Evidence insufficient. Overbeck, Starr
S: Cooke Co. V. Roberts [Or.] 87 P. 158.

48. In action by broker to recover bal-
ance on sales and purchases of cotton for
defendant, telegrams by plaintiff to his
agents directing such sales and purchases
held admissible as tending to show that
actual bona ilde sales and purchases were
contemplated. Overbeck, Starr & Cooke Co.
V. Roberts [Or.] 87 P. 158. Statements fur-
nished customers by clerk, hired by man-
ager of branch bucket shop, showing nature
of transactions and_ amount of margin paid
thereon, held admissible in action to recover
money lost, both as declarations made by
defendants' agents in course of their agency
and also as being the very contracts under
which the money was paid. McCarthy v.

Meaney, 183 N. T. 190, 76 N. E. 36. Such
statements issued to manager in transac-
tions on his own account held inadmissible
in similar action by him. Id.

40. Rule as to parties in pari delicto does
not apply in action to cancel indorsements
on drafts made in consideration of money
lost at gaming, where statute provides that
contracts based on such a consideration are
void and may be set aside. Morton v. Prov-
ident Nat. Bank [Tex. Civ. App.] 14 Tex. Ct.

Rep. 988, 93 S. W. 189.

50. Stock transactions with bucket shop.
McCarthy v. Meaney, 183 N. Y. 190, 76 N. E.
36. Bill seeking to compel defendants to
transfer to complainant certain stock al-

leged to have been transferred and deliv-
ered to them by him in violation Of Act
March 27, 1874, 2 Gen. St. 1606, held demur-
rable if brought under § 5, since It appeared
on its face that suit was commenced move
than six months after tlie delivery of tlTC

stock. Myers v. Fridenberg [N. J. Eq.] 62 A.
532.

51. Irrespective of whether a purely spec-
ulative transaction in cotton futures is a
"gaming" contract within Civ. Code 1895. §

3871, permitting the recovery back of money



7 Cur. Law. GAMBLING CONTRACTS § 3. 18G1,

cause to believe ttiat such an intention existed.^* In such case defendant's, undis-

closed iateiition/2 and his dealings with others, the particulars of which are not

shown to have been known to plaintiff, cannot be shown." Equity will not take

jurisdiction of a bill to recover property transferred pursuant to a gambling con-

tract where complainant has an adequate remedy at law.^^

§ 3. Effect of illegality on substituted or collateral contracts or securities.^^^

Statutes in some states make void any security the whole or any part of the con-

sideration for which is money won or lost at gaming.^'' The invalidity of the or-

iginal contract does not affect an independent contract supported by a detached and
independent consideration."* A note for a balance due on transactions in grain is

not invalidated by reason of the fact that the statement from which the balance was

struck contained an illegal item, in the absence of a showing that the balance was

thereby decreased.^' The fact tliat commercial paper is based on a gambling

transaction is no defense as against bona fide purchasers.*"

Game and Game Laws; Gaming; Gaming Hoitses, see latest topical index.

delivered upon a gaming consideration. Mil-
ler & Co. V. Shropshire, 124 Ga. 829, 53 S. E.

33S.
52. Under Rev. Laws c. 99, 5 *• Anderson

V. Metropolitan Stock Exch., 191 Mass. 117,

77 N. B. 706. Statute is constitutional. Id.

Right of action held to survive to adminis-
trator, statute being remedial and not penal.

Id. Right to recover on account of trans-

actions prior to date when act went Into

effect held not taken away hy such act. Id.

One employed by another to buy or sell for

his account has no remedy under statute to

recover payments made. Id. Evidence held
ijot to establish as matter of law that de-

fendant was merely employed as a. broker
and was not contracting as a principal. Id.

Findings held to bring case within statute.

Id. Voluntary release of right by insolvent

held fraudulent as to creditors. Id.

63. Question being what was plaintiff's

intention and what defendant had reasonable
cause to believe it was. Anderson v. Met-
ropolitan Stock Exch., 191 Mass. 117, 77 N. E.

706.

54. Anderson v. Metropolitan Stock Exch.,
191 Mass, 117, 77 N. E. 706.

55. Bill seeking to compel defendants to
transfer to complainant certain stock al-

leged to have been transferred and deliv-
ered by him to them in violation of Act
March 27, 1874, 2 Gen. St. 1606, held demur-
rable if brought under § 2, since complainant
had a complete remedy at law by way of an
action of trover and conversion. Myers v.

Fridenberg [N. J. Bq.] 62 A, 532,

5«. See 3 C. I* 1550.

67. Check given for losses at poker.
Remer v. Ettinger, 48 Misc. 641, 96 N. T. S,

263. Note given by defendant to broker as
additional security for advances made by
him in the purchase of stock held not with-
in Mills' Ann, St. § 1344, tlie stock bought
being at all times defendant's property and
subject t'o his order on payment of his in-

debtedness to the broker. Whitehead v. Bal-
linger [Colo.] 88 P. 169. A note to secure a
balance found due on a settlement of joint'

speculations on the future market value of
a commodity is void under Rev. St. 1899, §§
23S7-2342. Stewart v. Hutchinson [Mo. App.]
96 S. W. 253. V^here drafts payable to one
of the defendants were indorsed by him to
plaintiff as security for money loaned him
during a game of craps, which money was
won by plaintiff, and after winning full
amount of drafts, plaintiff retained same in
settlement of such winnings, held that
transaction was within Rev. St. Mo.
1899, § 3426, declaring that notes, etc,
are void ^and may be set aside when
consideration therefor is money lost at
gaming. Morton v. Provident Nat. Bank
[Tex. Civ. App.] 14 Tex. Ct, Rep. 988, 93 S.

W. 189. Since money was lost in game in
which plaintiff participated, fact that others
took part in the game and won defendant's
wagers or a part thereof would not prevent
cancellation of indorsements. Id. Cross bill
seeking cancellation of indorsements held
not within Rev. St. Mo. 1899, § 3432, requir-
ing actions for money^ or property lost at
gaming to be brought ^^wlthin three months
after right of action ao'firues. Id.

58. Ky. St. 1903, § 1955, held not to ren-
der invalid a note given in consideration of
money advanced by payee to maker to en-
able latter to pay gambling debt, where
payee in no way participated in the gam-
bling transaction, and was not appraised of
the purpose for which the money was to be
used. Cooley v. Allen [Ky.] 90 S, W. 1048.

Bank in good faith advanced money to
plaintiff and defendant who used It in gam-
bling in wheat. Plaintiff thereafter paid the
bank in full and defendant gave him his
note for his share of the indebtedness. Held
that note, was a new and independent con-
tract supported by a detached and inde-
pendent consideration and was valid. Stew-
art V. Hutchinson [Mo. App.] 96 S. W. 233.

59. Zeller v. Leiter, 99 N. T. S. 624.

60. The fact that notes regular on their
face were given on account of a stock gam-
bling transaction. Myers v. Kessler [C. C.

A.] 142 F. 730,
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§ 1. Deflnltion and Natnre of Remedy lu
General (18G3).

§ 2. Grounds for Garuishineut and Choses
and Properties Subject (1863).

§ 3. Persons Iiiable to Garnishment
(1S64).

§ 4. Rights, Defenses, and lilabilitles Be-
tween Plaintiff and Garnishee (1885).

§ 5. Rights, Defenses, and Liabilities Be-
tween Defendant and Garnishee (ISCG).

§ 6. Duties of a Garnished Agent to his
Principal (ISOe).

§ 7. Conflicting and Hostile Claims and
liiens (1S0«).

§ 8. Jurisdiction and Venue (ISes^).

§ 9. Procedure to Obtain Writ; Bond
(1S09).

§ 10. The Writ ond Service Thereof; Re-
turn; Notice to Defendant (1870).

.§ It. Answ-er or Disclosure and Later
Pleadings or Traverse (1870).

§ 12. Claims or Interventions (1S73).

i 13. Dissolution of Writ (1872).

§ 14. EAect of Pendency of Other Pro-
ceedings: Stay, etc. (1873).

§ 15, Trial, Verdict and Judgments, Costs
and E^xecutlon (1873).

§ 16. Appellate Review (1874).

§ 1. Definition and nature of remedy in general.^-—Garnishment is purely a

statutory remedy,'^ and while statutes providing therefor will be liberally construed

as remedial and beneficial/* the statutory procedure must be strictly followed."' It

is always ancillary to some principal action and falls with such action.""

§ 3. Grounds for garnishment and choses and properties subject.^''—Plaintiff

must have a valid claim against the defendant,"* and it must appear either that the

garnishee has property in his possession belonging to the defendant"" or that he is

indebted to him'" unconditionally,''^ and generally ex contractu/^ in a' liquidated

61. Includes in addition to earnishment,
so caUed, equivalent proceedings, locally
designated as "trustee process," "factorizing
process," etc.

62. See 5 C. L. 1574.
63. Murdock Brokerage Co. v. Collins

[Ala.] 40 So. 96; Gilbert Book Co. V. Pye
[Tex. Civ. App.] 16 Tex. Ct. Rep. 290, 95 S.

W. 8.

64. Murdock Brokerage Co. v. Collins
[Ala.] 40 So. 96.

65. King V. Harrigan [Mich.] 13 Det. I^eg.

N. 492, 108 N. W. 748. Right cannot be ex-
tended beyond provisions of statute. Gilbert
Book Co. v. Pye [Tex, Civ. App.] 16 Tex. Ct.

Rep. 290, 95 S. W. 8. Parties must conform
substantially to requirements of statute.

Murdock Brokerage Co. v. Collins [Ala.] 40

So. 96.

66. Reversal of jjidgment against the de-
fendant requires ' reversal of judgment
against the garnishee who has appealed.
Chicago Herald Co. v. Bryan, 195 Mo. 590, 92

S. W. 906. Where an attachment is levied by
garnishment, the judgment against the gar-
nishee Is a judicial sequence of the ante-
cedent attachment proceedings, and such
proceedings being void, judgment against the
garnishee is also void. Ijeffler v. Union Com-
press Co. [Ga.] 55 S. E. 927.

67. See 5 C. L. 1575.
68. Where purchasers of timber had no

claim in equity against the heirs of a widow
for breach of her covenant to defend title,

equity could not by a species of garnishment
or injunction against distribution seize and
hold the money of such heirs coming to
them as heirs of their father to satisfy a

decree which complainant could not obtain.
Zimmerman Mfg. Co. v. Wilson [Ala.] 40
So. 515.

©9. Evidence examined and held to show
that there was no money or property in the
garnishee's possession belonging to defend-
ant when the garnishee summons was

served. McCormlck Harvesting Mach. Co. v.
Citizens' Bank [N. D.] 106 N. W. 122. Money
placed in hands of deputy sheriff as security
for defendant's appearance in court released
by defendant's giving a bond and then as-
signed, not subject to garnishment in hands
of deputy sheriff. Welch v. Renfro [Tex.
Civ. App.] 94 S. W. 107. Where adminis-
trator of debtor's wife was made garnishee
but the debtor had transferred all his inter-
est in his wife's estate to his daughters, the
garnishee was properly discharged. Durfree
V. Meadowcroft [Mass.] 79 N. E. 268. Where
a corporation held a sum of money for de-
fendant under agreement to pay to the party
determined to be entitled to it in an action
by plaintiff against defendant and the cor-
poration, judgment was properly rendered
against the corporation as garnishee based
on a judgment against defendant. Ligenfel-
ter V. Iowa Tel. Co. [Iowa] 109 N. W. 722.

70. On the question of whether garnishee
as contractor owed money to a partnership
or to a corporation as subcontractor, in-
struction to find for plaintiff "unless the con-
tract had been assigned in good faith" held
correct on the evidence. Shannon Mfg. Co. v.
McCaulley, 214 Pa. 377, 63 A. 794. .Where a
vendor of goods caused the order to be filled

by a third person under a previous contract
with him, a creditor of such third person
could not garnish the purchaser, the money
being due to the vendor. Heimbuecher v.

Goff, Horner & Co., 119 111. App. 373. Em-
ployer held not liable as garnishee by rea-
son of owing defendant for delivering laun-
dry where defendant, being charged with
the bills for the laundry, collected buf failed
to pay over to employer amounts in exces.s
of his salary. -Prank v. Dungan tArk.] 90 S.

W. 17. Instruction misleading as giving
jury to believe that employer could nt)t de-
duct from defendant's salary, laundry ac-
counts which defendant had failed to col-
lect and for which he was liable. Id.
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amount" presently due and owing.''* Hence a verdict before entry of judgment/"
or a transaction constituting a cash sale/" cannot be made the basis of garnishment

proceedings. The question of what l^inds of funds or other property may be reached

will of course depend upon the statutes of. the different states. Trust property,"

fund's in court/' and the interest of one in a life insurance policy/^ have been held

garni shable. In Massachusetts, property in the possession of a lessee may be reached

by trustee process subject to the rights of the lessee.'" Eailroad cars of a foreign

railroad company in the possession of another company having the right to use

them cannot be subjected.'^ A debt payable outside the state is subject to garnish-

ment within the state.'" Debts evidenced by negotiable instruments are not subject

to garnishment if the bill or check is actually discounted for value in due course

by an innocent purchaser,'' though it may not be discounted until after service of

the writ;'* but a check, being drawn merely to transfer an account to another

bank, the account is not appropriated as against a garnishing creditor until actual

payment by the drawee baiik, although the check is certified.'^ Garnishment pro-

ceedings cannot be maintained where a debt is owing to defendant and to others

not parties to the action.'" A creditor of a building contractor cannot garnish the

owner while the work is still in progress on a claim that the contract has been sub-

stantially performed.'^ Ordinarily the writ covers only debts existing at the time

of its service." Wages, to a limited extent, are generally made exempt by statute,"

71. Tlie debt must be an absolute exist-

ing one, though the time of payment may
not yet have arrived. "Where garnishees
had agreed to pay the balance for certain

land provided title should vest in defendant
in a contest, the debt was not subject to gar-

nishment before the expiration of the con-

test. Smith V. Marker [Ind. T.] 90 S. W.
611.

72. The Illinois statute authorizes the

garnishment of only such Indebtedness as

can be recovered- by an action of debt or in-

debitatus assumpsit in the name of the at-

tachment or judgment debtor against the

garnishee. Ryan v. Kimberly, 118 111. App.
361

73. An unliquidated sum in damages can-

not be recovered by garnishment. Ryan v.

Kimberly, 118 111. App. 361. Action for value
of horses driven to death is for unliquidated
damages for a tort, though alleged to be

for a debt, and garnishment was therefore

unauthorized. Welch v. Renfro [Tex. Civ.

App.] 94 S. W. 107.,

74. Where Indorsement on building con-
tract required liens to be released before
payment, balance due could not be garnished
until such release was made. Grimwood Co.

V. Capitol Hill Bldg. & Const. Co. [R. I.] 65

A. 304.
75. Opportunity to plead garnishment has

passed and defendant has not a present

cause of action. Cappelli v. Wood, 27 R. I.

411. 62 A. 978.

76. Contract for sale of stock to be de-

livered upon payment of price held not exe-

cuted so that anything was owing by gar-

nishee for the stock. Ryan v. Kimberly, 118

111. App. 361.

77. Under Code 1896, § 764, authorizing

courts of chancery to issue writs of attaclL-

ment on demands owing by other persons to

which defendant is in equity entitled, etc.,

a bill is maintainable to attach by garnish-

ment the interest of a cestui qui trust in the

hands of a trustee and to subject the same
to the payment of plaintiff's demand. Rior-
dan V. Sehlicher [Ala.] 41 So. 842.
.Property deposited In a safe deposit 1>ox

of a trust company is the depositor's prop-
erty in charge of the trust company, and the
company may be garnished therefor In an
action against the depositor. Washington
Li. & T. Co. V. Susquehanna Coal Co., 26 App.
D. C. 149.

78. Under Kirby's Dig. § 358, providing
for the attachment of funds in court, the
surplus on a mortgage sale could be gar-
nished befol-e confirmation and, upon con-
firmation, the .garnishment took precedence
of an assignment of- the surplus by the mort-
gagor made after service of the "writ. Green
V. Robertson [Ark.] 96 S. W. 138.

79. The interest of the holder of a policy
of life insurance having a cash surrender
value, though contingent upon his survival
of the alternative berieflciary. Is an interest

which can be ascertained by sale or "any
means within the ordinary procedure of the
court," and may be subjected to equitable
trustee process brought under R. L. c. 159,

§ 3, cl. 7. Biggert v. Straub [Mass.] 78 N.

E. 770.

SO. Rev. Laws c. 189, §§ 24, 57. Clark v.

Williams, 190 Mass. 219, 76 N. E. 723.

81. Johnson v. Union Pac. R. Co., 143 P.

249.
sis. Ryan v. Kimberly, 118 1)1. App. 361.

83, 84, S.**. Boswell v. Citizens' Sav. Bank
[Ky.] 96 S. W. 797.

86. Ryan v. Kimberly, 118 111. App. 361.

87. Grimwood Co. v. Capitol Hill Bldg. &
Const. Co. [R. L] 65 A. 304.

88. The words "at or after" in Civ. Code
Prac. I 224, providing that in case a cor-

poration is made garnishee any shares of

stock held therein for the benefit of de-

fendant "at or after" service of the order of

attachment shall be subject to the writ, re-

late only to corporate stock, and the writ
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and the general rule is that the exemption laws of the forum apply.'" The debtor

may waive his exemptions if he so desires,'^ and will be held to have done so if he
fails to contest the garnishment ;°^ but garnishment being purely a creature of stat-

ute, the right thereto cannot be enlarged by a waiver of exemptions.'^ Injunction

will not lie at the instance of defendant to restrain plaintiff from exercising his

legal right to institute garnishment proceedings on the ground that wages are ex-

empt."* The right to seize the proceeds of a sale of exempt property is governed by

statute.'^

Garnishment is not allowed where it would interfere with interstate commerce,"^

but the mere fact that an indebtedness to a foreign railroad company arose out of

.the carrying on of interstate commerce does not exempt it from garnishment by

foreign attachment.''' A judgment creditor is justified in bringing a garnishment

suit, though he has a judgment lien on an uncertain interest of his debtor in public

land not occupied for the statutory time.'* In Minnesota, the proceeding is au-

thorized in actions in tort."

§ 3. Persons liable to garnishment}—The garnishee must be a person against

whom defendant has a present right of action." A carrier is liable to garnishment

process as to goods received from a connecting carrier for shipment but not yet

forwarded,' and the fact that the goods are received for shipment to a point outside

the state is not a defense.* The relation of debtor and creditor does not exist be-

' does not cover other Indebtedness accruing
after service. Boswell V. Citizens Sav. Bank
[Ky.] 96 S. W. 797.
SO. See Exemptions, 7 C. L. 1631. Evi-

dence held to sustain finding awarding
wages to a laborer who claimed them as
exempt. Couch v. Hlce [Ga.] 54 S. B. 813.

SK>. Debt due from foreign corporation to

nonresident subject to garnishment, though
exempt by law of state where It arose.

Stone V. Drake [Ark.] 96 S. W. 197.

01, 03. Sturges V. Jackson [Miss.] 40 So.

S47.
83. Wages to the amount of $25 are ex-

empt under Code 1S96, § 2038, as amended by
Act Feb. 23, 1899 (Acts 1898-99, p. 37), not-
withstanding a waiver by the debtor. Rich-
ardson V. Kaufman, 143 Ala. 243, 39 So.- 368.

Constitutional right to waive all exemptions
not applicable. Id. Statute not unconstitu-
tional as to contracts, made after its enact-
ment. Id.

Note: Garnishment In .Alabama and in

this country generally is a proceeding of

purely statutory creation (Jones' Adm'r v.

Crews, 64 Ala. 368; Rindge v. Green, 52 Vt.

204), derived historically from the custom
of London and Exeter (White v. Simpson,
107 Ala. 386; Railroad V. Crane, 102 111. 249;

1 Comyn's Dig. 449; 1 Rolle's Abr. 552).

For an early statute see 2 Mass. Pub. Laws
673 (Feb. 28, 1795). Therefore the right to

garnish exists only where created by stat-

ute. Picquet v. Swan, 4 Mason, 443; Fisher
V. Consequa, 2 Wash. (C. C.) 382. The Ala-
bama code creates no such right against
wages up to $25. Hence the exemption of

the wages is due to a lack of right in the
plaintiff, not in the debtor's inability to

waive an exemption. It follows that the con-
stitutional guaranty of the right of waiver
does not a.pply-—See 6 Columbia L. R. 126.

94. There being adequate remedy at law
arui the question of exemption being prop-

erly determinable in the garnishment pro-

ceedings. Sturges V. Jackson [Miss.] 40 So.
547. That employer had a rule requiring the
discharge of employees whose wages were
garnished was immaterial. Id.

95. Prior to March 1, 1906, when the Re-
vised Laws of 1905 went into effect, process
of garnishment reached money owing by the
garnishee derived from a sale of defendant's
homestead and which defendant intended at
the time of the service of the garnishee
summons to use In the purchase of another
homestead within one year from the sale of
the premises. Fred v. Bramen [Minn.] 107
N. W. 159.

96. Sums due a foreign railroad company
from other companies for freight collected
by them as terminal or final carriers on
continuous interstate shipments are not sub-
ject to attachment by garnishment of the
debtors under the foreign attachment laws
of a state in which defendant cannot be
personally sued. Davis v. Cleveland, etc., R.
Co., 146 F. 403.

07. Johnson v. Union P. R. Co., 145 F.
249.

98. Baze v. Island City Mfg. Co. [Tex. Civ.
App.] 15 Tex. Ct. Rep. 483, 94 S. W. 460.

09. Under Gen. St. 1894, § 5306, providing
that garnishee summons may issue "in any
action in a court of record or Justice court
for the recovery of money." Cummings v.

St. Paul Nat. Bank [Minn.] 106 N. W. 304.

1. See 5 C. L. 1576.
2. One against whom defendant had ob-

tained a verdict could not be made gar-
nishee where no Judgment had been ren-
dered on the verdict. Cappelli v. Wood, 27
R. I. 411, 62 A. 978.

3. Malott V. Johnson [Ind. App.] 77 N. E.
866.

4. Burns' Ann. St. 1901, § 951, providing
that a garnishee shall not be required to
perform otherwise than he would be bound
to do for defendant, when construed in con-
nection with §§ 944, 952, does not prevent
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tween a treasure!- of a municipal corporation and a city official to whom a salary .is

due so as to render the treasurer liable as garnishee for a claim against the official."

An administrator may be garnished as to funds in his hands," but in the absence
of express statute, an executor or administrator is not liable to garnishment for

money due a creditor of the estate before an order of distribution has been made.^
In Illinois he is liable to garnishment before such order is made as to money or
other property belonging to any legatee or devisee or belonging to any heir or dis-

tributee of any estate,' and no transfer or disposition of such property will defeat
the garnishment unless the evidence thereof is filed in the office of the clerk of the

county court," but an executor named in a will may not be summoned before probate
of the will and issuance of letters.^" A creditor of an estate is not a distributee

within the meaning of statutes authorizing garnishment of executors and adminis-

trators with respect to money or other property belonging to an heir or distributee.^*

The garnishee occupying the position of an ordinary debtor of the defendant,

plaintiff need not proceed against him as administrator.^^ An administrator en-

titled to compensation for his services as such may be made garnishee in that ca-

pacity in an action against him as an individual.*'

§ 4. Rights, defenses, and, liahiliUes between plaintiff and garnishee}*—Gar-

nishment being a proceeding in the nature. of an involuntary suit by defendant

against the garnishee,*^ the general rule is that plaintiff acquires no greater rights

against the garnishee than defendant himself possesses,*" and hence the garnishee

may plead as a defense or set-off whatever he might have relied upon were the action

such g-arnlshment. Malott v. Johnson [Ina.

App.] 77 N. E. 866.

5. Laws 1905, p. 285, subjecting to gar-
nishment the salary of officers of ooiinties,

cities, etc., if construed as authorizing thi?

rendition of a personal judgment against
an officer of a city in favor of one to whom
he is not Indebted or to reqiiire a city treas-
urer to deposit in court the amount found
due the officer as wages by a contempt pro-
ceeding, is invalid as depriving the city

treasurer of his property without due pro-
cess of law. Badenoch v. Chicago [111.] 78

N. E. 31. The act is incomplete and can be
made effective only by resorting to the gen-
eral garnishment statute, and is therefore in

conflict with Const, art. 4, § 13, prohibiting
the amendment of any law by reference to

its title only. Id. Unconstitutional also a.=i

class legislation. Id.

6. Gelger v. Gaige [Iowa] 105 N. W. 1007.

7. Right to garnish limited to cases spe-
cifically mentioned in Rev. St. c. 62, § 35.

Equitable Trust Co. v. Clark, 119 111. App.
3,41.

8. The Act of 1897 was Intended to rem-
edy the evil existing prior thereto by auth-
orizing garnishment before an order of dis-
tribution-Is made. Staaland v. Thompson,
122 111. App. 109.

9. Conveyance by heir of Interest In real-
ty left him did not defeat garnishment later
instituted where will conferred on executor
a power of sale and conveyance was not
filed. Staaland v. Thompson, 122 111.' App.
109.

10. Could not be garnished under Act of

1897 as to money or other estate "belonging
to devisee or legatee under the will." Chi-
cago Title & Trust Co. v. Wheeler, 119 111.

App. 508. The subsequent qualification as I

executor pending garnishment will not re-
late back and validate the premature pro-
ceedings. Id.

11. Rev. St. c. 62, § 35. Equitable Trust
Co. V. Clark, 119 111. App. 341.

13. Where nothing remained but to com-
ply with order of distribution. Kiernan v.
Robertson, 116 Mo. App. 56, 92 S. W. 138.

13. Under Code Civ. Prac. §§ 224, 225,
providing that garnishee shall not be a
party to the suit If he answers, and answer
is satisfactory, but that in such case the
court may order the amount due from tlie

garnishee to be paid into court, etc. ..San-
ders V. Herndon [Ky.] 93 S. W. 14.

14. See 3 C. L. 1577.
15. Cappelli V. Wood, 27 R. I. 411, 62 A.

978.

16. Allen v. Aetna Life Ins. Co. [C. C. A.]
145 F. 881; Grimwood Co. v. Capitol Hill
Bldg. & Const. Co. [R. I.] 65 A. 304. Service
of a garnishment order does not operate as
an assignment, legal or equitable, of a debt
due from the garnishee to the defendant nor
establish between plaintiff and the defend-
ant tlie relation of debtor and creditor
(Allen V. Aetna Life Ins. Co. [C. C. A.] 145 F.
881), but merely gives to the plaintiff the
statutory right to collect from the garnishee
a debt due to the defendant not exceeding
the amount due from defendant to plaintiff,

and In default of voluntary payment by the
garnishee, the right to execution therefor
(Id.). Where nothing was due from in-
surer to insured, garnishment of former for
claim against latter was unfounded. Id.

Where order of attachment was served on
executor after compromise of will contest,
interest of legatee was subject only to ex-
tent of amount due him under compromise.
Murphy v. Whitesides [Ky.] 92 S. W. o.
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brought directly against him by the defendant." He is entitled and it is his duty
to assert known jurisdictional defects against the main action/' and this is not a

mere collateral attack upon the judgment against the defendant.^* He is not bound
to notice a correction in the record with reference to the name of defendant where
not made until after his answer and discharge, unless a new order of attachment is

served on him.^" On the other hand, after service of the garnishment writ, plain-

tiff's rights cannot be impaired by any settlement between defendant and the

garnishee,^^ and, when carried into judgment, a garnishment transfers to plaintifE all

the rights of defendant with reference to the debt including liens to secure it.--

Upon a judgment being entered against an administrator as garnishee, he is bound
to pay over the fund in accordance therewith,^^ and an order of the probate court

does not justify him in paying the amount to the defendant.^* Where the garnishee

holds money for defendant under agreement to apply it to the payment of any judg-

ment which might be recovered by plaintiff against defendant and himself, he can-

not apply such money to his own claim against defendant,'" The garnishee can be

bound only for the amount which he is commanded to withhold 'by the paper served

ujjon him.^' Where he pays to the sheriff the amount due defendant, plaintiff has

no further claim against him.^^

§ 5. Ri<ihtSj defenses, and liabilities between defendant and garnishee."^—
One garnished for exempt wages should disclose the fact of exemption to the court.^"

If he fails to do so, permits judgment to be rendered against him, and pays the mon-
ey into court, he will be held liable in an action by the laborer.^" The courts of one

state will presume that the proper steps were taken to charge a garnishee in pro-

ceedings in another state, providing the court had jurisdiction of the parties and the

subject-matter,'^ and under the full faith and credit clause of the Federal constitu-

tion, a payment by a garnishee of a judgment rendered against him in another state,

in an action in which the defendant was personally served with process and wherein

the court had jurisdiction, must be recognized by the courts of any other state where

properly pleaded in an action against the garnishee by the defendant to whom he

originally owed the debt.''

§ 6. Duties of a garnished agent to his principal^

. § 7. Conflicting and hostile claims and liens'*—Garnishing creditors are en-

17. Mills' Ann. Code § 130. Where he was
entitled to compensation as receiver. Tabor
V. Bank of Leadville [Colo.] S3 P. 1060.

18. Garnishee entitled to discharge where
a mere stockholder had no power to employ
counsel to defend action against a corpo-
ration. Tabor v. Leadville [Colo.] 83 P. 1060.

'l». Tabor v. Leadville [Colo.] 83 P. 1060.

20. Boswell V. Citizens' Sav. Bank [Ky.]
96 S. W. 797.

21. Settlement of divorce judgment for

less than amount awarded thereby. Nathan
V. St. John [Ala.] 40 So. 970.

22. Liddell v. Jones [Ark.l 88 S. W. 961.

A purchaser of goods who had given a mort-
gage thereon to secure the price was made
garnishee in an action against the seller.

Held, though plaintifE waived' the mortgage
by levying execution on the goods, it was
error to allow the garnishee's claim that
the goods were exempt, since in an action by
defendant they would not have been exempt
from execution for the purchase price. Id.

23. 24. Geij^er v. Gaige [Iowa] 105 N. W.
1007.

25. Ligenfelter v. Iowa Tel. Co. [Iowa]
109 N. W. 722.

26. 'Was authorized to pay over what was
not called for by writ. Murphy v. White-
sides [Ky.] 92 S. W. 5. That the garnishee
knows that the Judgment on which the order
of garnishment is based is for a greater
amount than that attached in his hands
would not authorize hira to withhold from
defendant any greater amount. Id.

27. Kruse v. Wilson. [Cal. App.}, 84 P. 442.

28. See 5 C. L. 1578.

29. Southern R. Co. v. Fulford, 125 Ga.
103, 54 S. B. 68.

30. Southern R. Co. v. Fulford, 123 Ga.
103, 54 S. B. 68. Where an employer in a
garnishment suit failed to Interpose the
right of exemption existing In favor of his em-
ployee after service by the employee upon
hira of the affidavit that he is the head of

a family as provided by § 14, c. 62, Rev. St.,

he could not, when sued for the wages by
the employee, defend on the ground that the
amount was paid to the plaintiff in gar-
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titled to priority in the order in which valid service is made upon the garnishee.^^

Plaintiffs rights are superior to those of the holder of a mortgage unrecorded at

the time the writ was served.''"

§ 8. Jurisdiction and v.enue.^''—In trustee process jurisdiction depends upon
the place of residence of the trustee^* at the time the action is brought."'' The gar-

nishment of a debt due a nonresident is a proceeding in rem,*" and the court by
virtue of its jurisdiction of the garnishee may compel him to satisfy the execution
to the extent of his indebtedness without service of process on defendant;*^ but de-

-fendant being without the jurisdiction of the court, the res in the hands of the

garnishee must be within its jurisdiction.*^ The levy 'of an attachment is not es-

sential to jurisdiction of property.*^ A debt has its situs for the purposes of gar-

nishment wherever the debtor may be found except where he is only temporarily

within the state,** or unless the debt is expressly made payable elsewhere,*^ and,

though expressly made so payable, it may be attached by garnishment at the place

of the residence of the, debtor.*® A debt due from a foreign corporation to ar non-

resident is garnishable in a state where the corporation transacts business and is

nlshment. Chicago & A. R. Co. v. Moore,
117 in. App. 147.

31, 32. Wright v. Southern R. Co. [N. C]
53 S. E. 831.

33, 34. See 5 C. L. 1578.
35. Where building contract required

liens to he released before payment of con-
tract price the amount due thereon was not
payable until such release, and hence the
first valid service of writ of attachment was
that made immediately after such release.

Grimwood Co. v. Capitol Hill Bldg. & Const.
Co. [R. I.) 65 A. 304.

36. Thatcher v. Jeffries [Tex. Civ. App.]
14 Tex. Ct. Rep. 33, 91 S. W. 1091.

37. See 6 C L. 1579.
38. Rev. Laws c. 167, § 80, authorizing the

issuance of trustee process during the pend-
ency of an action upon the commencement
of which an arrest or attachment is author-
ized by law, permits only such attachment
during the pendency of an action as could
have been made at Its commencement, and
hence the only attachment by trustee pro-
cess which can be made during the pendency
of a suit on a special precept from a superior
court is one where the precept is returnable
in the county where one or all of the trus-

tees dwell or have their place of business.

Daniels v. Clarke [Mass.] 78 N. E. 761.

39. Plea in abatement in present tense

held bad. Hibbard v. Newman [Me.] 64 A.

720.

40. Veeder Mfg. Co. v. Marshall-Sanders
Co. [Conn.] 63 A. 641. The liability of a
domestic corporation upon a policy of life

insurance held by a nonresident is property

within the state so as to give Jurisdiction to

its courts to enter a decree in the nature of

a judgment In rem against It in a suit in the

nature of an equitable trustee process

brought under R. L. c. 159, § 3, cl. 7. Blg-

gert v. Straub [Mass.] 78 N. B. 770.

41. Object of Gen. St. 1902, §,§ 603, 604, was
simply to give defendant reasonable notice

and afford him opportunity to protect his in-

terests. Veeder Mfg. Co. v. Marshall-San-

ders Co. [Conn.] 63 A. 641. Gen. St. 1902, §

828, providing that when defendant is a non-
resident and has an estate within the state

which is attached a copy of the process and

complaint with a return describing the es-
tate shall be left with the agent of defendant
in the state, etc., does not apply to "foreign
attachments," as the statute contemplates a
direct levy upon property and not a notice
to a garnishee, the word "estate" not mean-
ing a mere chose in action. Leaving copy
of writ with garnishee held sufficient. Id.

42. District court had no jurisdiction of
garnishment proceeding in which only $7.75
was attached In suit against foreign corpora-
tion for such amount as a debt and $2,000
for unliquidated damages, and in which per-
sonal judgment could not be rendered
against corporation. Meek v. Houston Ice
& Brewing Co. [Tex. Civ. App.] 96 S. W. 937.

43. Under Burns' Ann. St.' 1901, § 931, au-
thorizing judgment for an attachment plain-
tiff when a garnishee shall have been sum-
moned in the county where the action is

brought who has property subject to attach-
ment, and § 943 (Acts 1897, p. 233, c; 153),
authorizing a proceeding against a. garnishee
whether a writ of attachment has been is-

sued or not, the court had jurisdiction of
property of a foreign corporation in
the possession of a carrier, though there was
no valid levy of a writ of attachment
against the property. Malott v. Johnson
[Ind. App.] 77 N. E. 866.

44. Krafve v. Roy [Minn.] 107 N. W. 966.

A debt due from one foreign corporation to
another foreign corporation arising out of a
transaction occurring within the state at a
permanent agency of the debtor corporation
maintained therein is subject to garnish-
ment, though the creditor corporation has no
agency within the state, and in such case
the garnishee is not merely temporarily
within the state. Id. It was not necessary
to affirmatively show that garnishee had
complied with conditions precedent to doing
business within the state, compliance with
statutes being presumed. Id.

45. Debt subject wherever debtor found
unless expressly made payable elsewhere.
Baltimore & O. K. Co. v. Allen, 58 W. Va. 388,

52 S. E. 465.

46. Baltimore & O. R. Co. v. Allen, 58 W.
Va. 388, 52 S. B. 465.
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liable to suit/'' though the authorities are somewhat in conflict where in such case

the debt is made payable in a foreign jurisdiction or arose out of transactions oc-

curring without the state.** Where a railroad company is incorporated in several

47. A state court has Jurisdiction to ren-
der a valid judg-inent in garnishment of a
debt due by a railway company doing busi-
jiess and permanently liable to service and
suit "within the state to a nonresident prop-
erly served by publication. Louisville & N.
R. Co. V. Deer, 200 U. S. 176, 50 Law. Ed, .

48. A debt due from a foreign corporation
to a nonresident who is only constructively
served with process is subject to garnish-
ment in a state in which such corporation
does business, though the debt is not payable
there and did not arise out of business trans-
acted therein. Stone v. Drake [Ark.] 96 S.

W. 197. A debt due from a foreign railroad
company having a line and an agent within
the state for labor performed in another
state by a nonresident may be subjected to
garnishment here. Id. Railroad corpora-
tions chartered by other states, but owning
and operating railroads within this state,
have the status of residents of this state,
though they are not citizens of it within U.
S. Const, cl. 1, § 2, art. 3, and cl. 1, § 2, art.

4, nor domiciled in this state in the technical
sense of that term, and may be proceeded
against as garnishees without reference to
the jurisdiction in which debts due from
them were contracted or are payable. Balti-
more & O. R. Co. V. Allen, 58 "W. Va. 388,
52 S. B. 465. Authorities considered. Id'.

That employes in other states of foreign rail-

road companies doing business in this state
may be tlius deprived of exemptions allowed
in other states cannot alter the case. Id.

JTOTB. Where debt grarnlsliablc ; It has
been authoritatively decided by the United
States supreme court in Chicago, etc., R. Co.
v. Strum, 174 U. S. 710, 43 Law. Ed. 1144 and
King v. Cross, 175 U. S. 396, 44 Law. Ed. 211,

that a court in the state in which the debtor
Is domiciled may by mere constructive serv-
ice upon the nonresident creditor acquire
jurisdiction to render a judgment in gar-
nishment condemning a debt, payable gen-
erally, to the satisfaction of a claim against
the nonresident creditor, which judgment
will be entitled to full faith and credit
In other states under the Federal Con-
stitution. Jurisdiction in such case does
not rest upon the situs of the debt
but upon the control obtained over the
debtor. Chicago, etc., R. Co. v. Strum,
174 U. S. 710, 43 Law. Ed. 1144; Mooney v.

Buford & G. Mfg. Co. [C. C. A.] 72 F. 32;

Lancashire Ins. Co. v. Corbetta, 165 111. 592,

46 N. E. 631, 56 Am. St. Rep. 275, 36 L. B. A.
640. Many courts seem to deny the jurisdic-
tion of the court of the debtor's domicile if

the debt is payable in another state, Chi-
cago, etc., R. Co. V. Strum, 174 U. S. 710, 43

Law. Ed. 1144; Barbour v. Boyce, 7 Ohio N. P.

504; Central R. Co. v. Brinson, 109 Ga. 354, 34

5. E. 597, 77 Am. St. Rep. 382; Johnson v.

Southern R. Co., 110 Ga. 303, 34 S. B. 1002;

Beasley v. Lenox-Haldeman Co., 116 Ga. 13,

42 S. B. 385; High v. Padrova, 119 Ga. 648, 46

S. B. 859; Glower v. Gilden Varnish Co., 120

Ga. 983, 48 S. B. 355; Bullard v. Chaffee, 61

Neb. 83, 84 N. W. 604, 51 L. R. A, 716. Others

hold that a debt due a nonresident is gar-
nishable by a court of the debtor's domicile,
though it is expressly made payable in an-
other, state. Tootle v. Coleman [C. C. A.] 107
F. 41, 57 D. R. A. 120; Wyeth Hardware &
Mfg. Co. V. Lang & Co., 127 Mo. 242, 29 S. W.
1010, 48 Am. St. Rep: 626, 27 L. R. A. 651;
Dinkins v. Crunden-Martin Hardware Co., 99-
Mo. App. 310, 73 S. W. 246; Pomroy v. Rand
McN. & Co., 157 111. 176, 41 N. E. 636; Haw-
ley V. Hurd, 72 Vt. 122, 82 Am. St. Rep. 922.
52 L. R. A. 19.5. See, also, Rothschild v.

Knight, 176 Mass. 48, 07 N. B. 337; Brag v.

Gaynor, 85 Wis. 468, 21 L. R. A. 164; Reim-
ers V. Seatco Mfg. Co. [C. C. A.] 70 P. 573, 30
L, R. A. 365; Sexton v. Phoenix Ins. Co., 132
N. C. 1, 43 S. B. 479; Oloott v. Guerinck, 1.9

Ohio C. C. 32. The weight of authority holds
that a judgment is not subject to garnish-
ment outside the state wherein it was' ren-
dered. Wabash R. Co. v.. Taurville, 179 U. S.

322, 45 Law. Ed. 210; Boyle v. Musser-Saun-
try Land, Logging & Mfg. Co., 88 Minn. 456.
93 N. W. 520, 97 Am. St. Rep. 538. Ordi-
narily, garnishment will not reach a debt
due to a nonresident creditor from a nonresi-
dent debtor who is only temporarily within
the state where the proceedings are institut-
ed, unless he has within the state property
of defendant in his possession or is bound to
pay defendant money or deliver him prop-
erty within the state. Pennsylvania R. Co.
V. Rogers, 52 W. Va. 450, 44 S. B. 300, 62 L.
R. A. 178; National Broadway Bank v.

Sampson, 179 N. Y. 213, 103 Am. St. Rep. 851,
71 N. E. 766, 66 D. R. A. 606; Central Trust
Co. V. Chattanooga, etc., R. Co., 68 F. 685;
Reimers v. Seatco Mfg. Co., 70 F. 573, 30
L. R. A. 365; McKinney v. Mills, 80 Minn.
478, 83 N, W. 452, 81 Am. St. Rep. 278. The
broad statement in Harvey v. Great Northern
R. Co., 50 Minn. 405, 17 L. R. A, 84, that for
purposes of attachment the situs of the debt
is wherever the debtor may be found was
characterized as dictum, and the case -was
restricted in McKinney v. Mills, 80 Minn. 478,
and Boyle v. Musser-Sauntry Land, etc,, Co.,

88 Minn. 456. 97 Am. St. Rep. 538. The court
in Kansas City, P. & G. R. Co. v. Parker, 69
Ark. 401, 86 Am. St. Rep. 205, favored the
broad position, that, regardless of the place
of payment, the situs of a debt Is in any
state in which the garnishee may be found
provided the proceeding is authorized by the
local la'iv and jurisdiction is obtained over
the garnishee by personal service within the
state or his voluntary appearance, but this
was going further than the case required.
There is a conflict on the question whether
a debt due from a foreign corporation doing
business v,'ithin the state, to a nonresident
not personally within tlie jurisdiction, may
be garnished when it arises out of business
transacted out of the state, though the tend-
ency seems to be to make the question de-
pend upon whether under the local statute
defendant himself might have maintained an
action for the debt. The right to garnish
was upheld upon that criterion in Mooney v.

Buford. & G. Mfg. Co, [G. C. A.] 72 F. 32, and
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states and operates a line through all of them under a single set of officers, the situs

of a debt due another company and arising out of the operation of the road is in

either one of the states.*' There being no jurisdiction in the main action, Jurisdic-

tion is not conferred by service upon the garnishee."" The garnishee may have the

venue changed where the convenience of witnesses and the ends of justice require

it.°^ If the court of one county has no power or discretion to order a change of

venue, mandamus is the proper remedy to compel it to proceed, notwithstanding its

order for a change.""

§ 9. Procedure to obtain writ; lond.^^—^The requisites of the application for

garnishment,"* and of the notice to the garnishee,"" depend upon statute. Where
an application for garnishment is attached to the petition in the main action, the

petition should be considered as a part of the application."* The notice must specify

the debts or obligations garnished and to that end moneys standing on deposit to de-

fendant as trustee must be so described,"^ even though in law he is the absolute

owner."' An attorney may make the necessary statements to obtain a garnishment

against an executor or administrator."" Where an affidavit for garnishment is made

by an attorney, a statement that "affiant" has reason, to apprehend loss if the writ

is not issued is sufficient,"" but a statenaent by an attorney tiiat "plaintifE" is appre-

National F. Ins. Co. v. Ming- [Ariz.] 60 P. 720,

and probably in Lancashire Ins. Co. v. Cor-
betts, 165 111. 592, 56 Am. St. Rep. 27B, 36 L.

R. A. 640; Missouri P. R. Co. v. Flannigan, 47

111. App. 322; German Bank v. Am. F. Ins
Co., 83 Iowa, 491, 32 Am. St. Rep. 316; Pitts-

burg, etc., R. Co. V. Bartels, 108 Ky. 216, 66

S. W. 152; National F. Ins. Co. v. Chambers,
53 N. J. Eq. 468, 32 A. 663; Newfelder V. Ger-
man Am. Ins. Co., 6 Wash. 336, 36 Am. St.

Bep. 166, 22 L. R. A. 287; Riter Conley Mfg.
Co. V. Mzik, 23 Ohio C. C. 164. The follow-
ing cases deny the right to such garnish-
ment where the debt arises out of business

• transacted out of the state or Is payable
out of the state: Central Trust Co.

V. Chattanooga, etc., R. Co., 68 F. 685;

Reimo V. Seatco Mfg. Co., 70 F. 573, 30 L. R.

A. 365; Atchison, etc., R. Co. v. Maggard, 6

Colo. App. 85, 39 P. 985; Northwestern Life &
Sav. Co. V. Gippe [Minn.] 99 N. W. 364;

Drake v. Lake Shore & M. S. R. Co., 69 Mich.

168, IS Am. St. Rep. 382; Swedish Am. Nat.

Bank v. Bleeoker, T2 Minn. 883, 71 Am. St.

Rep. 492, 42 L. R. A. 283; American Cent. Ins.

Co. V. Hettler, 37 Neb. 849, 40 Am. St. Rep.

522; Wood V. Furtick, 40 N. Y. S. 687;

Strause Bros. v. Etna P. Ins. Co., 126 N.

C. 223, 48 L. R. A. 452; Morawetz v. Sun Ins.

Office, 96 Wis. 175, 65 Am. St. Rep.

43. The decision in the last case cited was,

however, placed upon the ground that the de-

fendant could not have sued.—From Note to

Goodwin v. Claytor [N. C] 67 L. R. A. 209.

49. Unity such that situs was in either

state for purposes of garnishment whether it

be said that there were three or only one

corporation. Johnson v. Union !P. R. Co, 145

F. 249.

50. Service of garnishee In another coun-

ty held Ineffective where no service of any
kind was made In county where action was
brought. F'ell v. Gorman [Mioh.] 13 Det.

Leg. N. 273, 108 N. W. 382.

51. Statutory provisions relating to

change of venue in general where impartial

trial cannot be had, or for convenience of

witnesses, apply to garnishment proceedings.
State V. Superior Ct. of Spokane County, 40
Wash. 443, 82 P. 875.

52. That proceedings may eventually
reach supreme court from county to which
transferred, not adequate. State v. Superi-
or Ct. of Spokane County, 40 Wash. 443, 82 P.
875.

68. See 5 C. L. 1579.

54. Under Rev. St. 1895, art. 219, provid-
ing that an application for garnishment
against a corporation must state tliat the
"garnishee is an Incorporated company," it is

not necessary to allege that the garnishee is

"duly" incorporated. First Nat. Bank v.

Brown [Tex. Civ. App.] 15 Tex. Ct. Rep. 627,

92 S. W. 1052. Affidavit for garnishment
made by treasurer of plaintiff corporation
held not insufficient for statiiig that "plain-

tiff" had reason to believe that garnishee
was Indebted to defendant instead of stating

that "affiant" had reason to believe, etc. Le
Tulle Mercantile Co. V. Markham Rice Mill-

ing Co. [Tex. Civ. App.] 15 Tex. Ct. Rep.
872, 94 S. W. 416.

65. A notice to the garnishee under Code
S 3935 must require him to answer on -the

first day of the next term of court, and must
state that if he fails to answer he will be
liable for the Judgment piaintiit might ob-
tain. Bower Bros. v. Hansen, 129 Iowa, 148,

105 1^. W. 394.

66. So considered, application held suffi-

cient. Trabue v. Whitney [Tex. Civ. App.]
15 Tex. Ct. Rep. 618, 94 S. W. 186. Where
application, stated a definite sum of money as

due, the fact that from the allegations there-

in more might have been claimed did not
render It uncertain as to the amount. Id.

57. Gittings V. Russel, 99 N. T. S. 1064.

58. Where money really belonged to de-

fendant as surviving husband. Gittings v.

Russel, 99 N. T. S. 1064.

59. Under Civ. Code 1895, § 4735. Morri-
son v. Hilburn [Ga.] 54 S. E. 938.

CO. Not necessary to state that plaintiff
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heBsive of loss is insufficient.*^ In an application for a writ of garnishment bj' a

judgment creditor, it is not necessary to show that the judgment was not dorm^nt.*-

A recital in the affidavit which if true would render the judgment dormant may be

disregarded as a clerical error where the docket of the justice referred to 'and made
a part of the application shows it to be erroneous."^

§ 10.- The writ and service thereof; return; notice to defendant.^^—The stat-

ute providing that the writ shall command the garnishee to appear on the first day
of the ensuing term, a writ commanding appearance at the next term gives no juris-

diction."" An order of attachment served only on execution defendants does

not create any lien on any of their property in the hands of other persons on whom
it is not served as a garnishee process."^ To give jurisdiction of property garnished,

a return showing a declaration of seizure should be made on the execution and not

merely on the notice of garnishment.*' The return on the notice to the garnishee

need not recite facts shown by the notice itself. *° A garnishee cannot waive irregu-

larities in the writ or its service by appearance or otherwise so as to affect the rights

of defendant.''" In the absence of statute, where defendant is personally served in

the main action, the fact that he is not notified of garnishment proceedings does

not invalidate payments made by the garnishee under such proceedings.'^

§ 11. Answer or disclosure and later pleadings or traverse.'"'—The garnishee

is generally required to personally appear and answer.'' An executor or adminis-

trator having the right to delay his answer pending further administration of the

estate must assert such right by proper plea or motion.'* While trustee process is

regulated by statutory requirements, its procedure must conform to the rules of civil

pleading.'^ ' Hence the trustee may not incorporate in his disclosure matters in the

jiature of a plea in abatement affecting the jurisdiction of the court.'* The dis-

closure is sufficient if it plainly appears that the garnishee is not under obligation

to defendant. ''^ The garnishee being a corporation, it must be shown that defendant

has reason to apprehend loss. Morrison v.

Hilburn [Ga.] 54 S. B. 938.

61. Affidavit made by attorney stating
that "plaintiff."" (not the aiHant) is apprelien-
sive of a loss of the debt unless a writ is-

sues is insufiicient to confer jurisdiction.

Duryea v. Raymond [Mich.] 13 Det. Leg. N.

842, 109 N. W. 851. Such affidavit cannot be
amended. Id.

62. Court will take Judicial notice.

Thatcher v. Jeffries [Tex. Civ. App.] 14 Tex.
Ct. Rep. 33, 91 S. W. 1091. It is presumed
that execution has issued on a judgment
under which garnishment Is applied for and
that the judgment is not dormant. Baze v.

Island City Mfg. Co. [Tex. Civ. App.] 15 Tex.
Ct. Rep. 483, 94 S. W. 460.

63. Where docket showed that no period
of ten years had elapsed without the issu-
ance of execution. First Nat. Bank v. Brown
[Tex. Civ. App.] 15 Tex. Ct. Rep. 627, 92 S.

W. 1052.

64. 65. See 5 C. L. 1580.

66. Rev. St. 1895, art. 220. Gilbert Book
Co. v. Pye [Tex. Civ. App.] 16 Tex. Ct. Rep.
290, 95 S. W. 8.

07. Murphy V. Whitesides [Ky.] 92 S.

W. 5.

68. Commercial Real Estate & Brokerage
Co. v.Riemann [Mo. App.] 93 S. W. 305.

6!). Where notice contained declaration of

seizure, return allowing due service was suf-

ficient without statement that officer made
declaration • of seizure. Commercial Real
Estate & Brokerage Co. v. Riemann [Mo.
App.] 93 S. W. 305.

70. Default judgment against nonresident
void for want of jurisdiction where writ did
not command garnishee to appear on first
day of ensuing term as required by statute,
though garnishee appeared and answered.
Gilbert Book Co. v. Pye [Tex. Civ. App.] 16
Tex. Ct. Rep. 290, 95 S. W. 8.

71. Wright v. Southern R. Co. [N. C] 53
S. E. 831.

72. See 5 C. L. 1581.
73. Under Code § 3935 requiring a gar-

nishee to personally appear and answer un-
less his ans"wers have been taken by tlie

sheriff by direction of plaintiff, held not er-
ror to require -the garnishee to appear and
submit to an examination after it had filed

its answer, especially where by amendment
of Its answer it disclosed the substance of
the testimony brought out. Lingenfeiter v.

Iowa Tel. Co. [Iowa] 109 N. W. 722.
74. , Right under Civ. Code 189-5, § 4735, to

delay answer "until the estate in his hands
is sufficiently administered to enable him to
answer the same." Not incumbent upon
plaintiff to show condition of estate in his
hands. Morrison v. Hilburn [Ga.] 54 S. B
938.

75. Hibbard v. Newman [Me.] G4 A. 720.
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owns or is interested in shares of stock before an answer can be required showing
what shares or interest he has.'' A trust company as garnishee is not exempt from
liability to answer interrogatories as to its having in its possession or control a safe

deposit box standing in defendant's name." Under a statute requiring the garnishee
to render a sworn statement of defendant's property in his possession, it is the duty
of the garnishee to see that the account submitted is correct and a negligent dis-

closure of more than the amount due is not ground for a new trial.'" The garnisliee

may call upon other witnesses and introduce other evidence than his own at the dis-

closure for the purpose of corroboration or explanation, or of establishing facts ad-

ditional to those disclosed by him.'^ Statutes generally provide for plaintiff's right

to take issue on the answer of the garnishee,'^ and that this must be done within

a specified time.'^ A statutory provision making conclusive the answer of the gar-

nishee unless notice to take issue thereon is served upon him within a specified time •

is not waived by the consent of the garnishee to the appointment of a referee to de-

termine the issues involved in the case and report his findings thereon.'* The an-

swer of the garnishee must be considered true in determining his liability in tlie

absence of contrary proof. '^ A reply to the merits to plaintiff's denial of the an-

swer is a waiver of all defects except such as cannot be cured by verdict.'* Failure

to appear and answer the writ after due service generally renders the garnishee

liable in default,'^ though in Ehode Island a garnishee who by accident or mis-

7«. Unless defect is apparent in writ or
return. Hibbard v. Newman [Me.] 64 A. 720.

Disclosure merely presents question of fact
upon which liability of trustee depends by
reason of business relations with principal
defendant. Id.

77. Disclosure held not evasive and un-
satisfactory as contended by plaintiff. Mc-
cormick Harvesting Mach. Co. v. Citizens'

Bank [N. D.] 106 N. W. 122.

78. Must appear from affidavit under
Sayles' Rev. Civ- St. 1897, art. 221. Le Tulle
Mercantile Co. v. Markham Hice Milling Co.

[Tex. Civ. App.] 15 Tex. Ct. Hep. 872, 94 S.

W. 416.

79. Washington L. & T. Co. v. Susquehan-
na Coal Co., 26 App. D. C. 149. Under Code §

470 (31 St. at L. 1264, c. 854), providing that
wlien the ground of attachment is that de-

fendant has disposed of his property with in-

tent to defraud his creditors the attachment
may be levied upon the property alleged to be
so assigned in the hands of the alleged

fraudulent assignee as a garnishee, where
the affidavit in support of a writ of attach-

fnent and garnishment stated that defendant
had fraudulently assigned his property and
that his wife and son had aided him there-

in, and that his wife or son had deposited

large sums of money in a safe deposit box of

a trust company, the company could not law-
fully refuse to answer interrogatories as to

whether it had in its possession or control
a safe deposit box standing in the name of

defendant, his wife, or his son. Id.

80. Gen. L. 1896, c. 254, § 10." Where gar-

nishee submitted account giving $50 more
than was due and allowed cause to proceed

to execution, he could not have relief on the

ground of inistake. People's Loan & Trust

Co. v. McMurray, 27 E. I. 516, 63 A. 803.

81. Executor may call others to show that

effects under his control do not in fact

'-"long to defendant. Pitzl v. Winter, 96

Minn. 499, 105 N. W. 673.

82. Under Revisal 1905, § 781, where plain-
tiff suggests a desire to traverse the return,
he is entitled, to have the issue tried by the
Jury as directed by the court without filing

any formal or verified statement. Brenizer
V. Supreme Council, Royal Arcanum [N. C]
53 S. B. 835. Contest filed on ground that
answer was untrue, that garnishee paid de-
fendant money after service of garnishment,
etc., held to present a sufficient issue and
held not demurrable. Brookside Dry Goods
Co. V. City Furniture Co. [Ala.] 41 So. 659.

Allegation In plaintiff's denial of garnishee's
answer that garnishee had in his possession
a certain amount of money due defendant
held not a conclusion of law but a proper
statement of a conclusion of fact. Kiernan
V. Robertson, 116 Mo. App. 56, 92 S. W. 138.

83. Answer of garnishee conclusive unless
plaintiff within 20 days serves notice upon
garnishee that he elects to take issue on his

answer. Wilson's Rev. & Ann. St. 1903, §

4382. Davis v. Lilly [Okl.] 87 P. 302.

84. Garnishee could make objection before
referee. Davis v. Lilly [Okl.] 87 P. 302.

Held error to render Judgment against garni-

shee where he answered that he was not in-

debted to defendant, and plaintiff failed to

give the statutory notice of election to take
issue on the answer. Id.

S."?. Gen. L. 1896, c. 254, § 25. Grimwood
Co. V. Capitol Hill Bldg. & Const. Co. [R. L]
65 A. 304. Serves the double purpose of a
pleading and as against him, of proof in the

case. If uncontradicted it is prima facie

evidence of the truth of what it contains as
between the parties to the suit. Smith v.

Marker [Ind. T.] 90 S. W. 611.

Se. No attack being made by demurrer or
nrotion. Kiernan v. Robertson, 116 Mo. App.
56, 92 S. W. 138.

87. Leonard v. Weymouth [Mass.] 79 N. E.

787. If a garnishee duly summoned in a.

Justice court fails to make timely answer,
the Justice may "enter a default" against
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take fails to disclose that lie has no property in his hands may discharge his liability

by making affidavit showing such fact and refunding double the fee paid him.** A
slighter showing of diligence or excuse is required to warrant the setting aside of a

default against a garnishee than in cases of ordinary default.'" A garnishee is en-

titled to have a default judgment against him set aside where at the time of its entry

no Judgment had been entered against the principal defendant.""

§ 12. Claims or interventions.^'-—Courts of law will protect the equitable

owner of choses in action against garnishee process instituted to reach them as the

property of the holder of the naked legal title."^ A claimant is, however, bound to

appear and interplead/' providing he has notice of the proceedings."* Irregularities

as to the form in whidh the claim is propounded may be waived by proceeding to
' trial or amended on appeal."^ The fact and bona fides of the transfer is the-only is-

sue between plaintiff and the claimant."*

§ 13. Dissolution of writ.^''—Judgment against a garnishee is a condition

precedent to a judgment on a bond given to dissolve the garnishment."* Under a

statute providing that upon defendant's giving a bond for the release of the gar-

nished funds he may make any defense which the garnishee could make, a defend-

ant who thus secures the funds may assert the invalidity of the writ of garnishment

regardless of the disposition he makes of the funds.""

§ 14. Effect of pendency of other proceedings; stay, etc}—The pendency of

a garnishee action is a defense to an action by the principal defendant to recover the

debt sought to be reached/ and the proper proceeding in such cases is to order a stay

him and thereupon enter up judgment' for
plaintiff In such sum as may have been ob-
tained by Judgment against defendant, or for
such amount as may thereafter be recovered
in the pending suit. Civ. Code 1895, § 4153.
Morrison v. Hilburn [Ga.] 54 S. E. 938.

Where a garnishee Is excused from answer-
ing on the first day of the term, he cannot
be held to be in default thereafter without
notice to him as to the time and place where
he should answer. Bower Bros. v. Hansen,
129 Iowa, 148, 105 N- W. 394.

88. May discharge liability imposed by
Gen. Li. 1896, c. 254, § 20, by proceeding as
provided by 0. 256, S 21. Marshall v. McCor-
mick, 27. R. I. 357, 62 A. 212. The word
"mistake" in Gen. Laws 1896, c. 256, § 21,

should receive a broad construction, and an
affidavit that a garnishee through accident
and mistake failed to file his personal affi-

davit of no funds .is within the provision. Id.

89. Showing that he understood he would
be notified and that he was not indebted to

defendant held sufficient. Bower Bros. v.

Hansen, 129 Iowa, 148, 105 N. W. 394.

90. Travelers' Ins. Co. v. Wolcott [Mich.]
13 Det. Leg. N. 279, 108 N. "W. 363.

»1. See 5 C. L. 1582.
92. Defective assignment of order for

money. Gray v. Bever, 122 111. App. 1.

9.?. Where the balance due a contractor
was garnished, labor and materialmen who
took no steps to impound the fund v/ere not
entitled to any Interest therein. Hardison
& Co. V. Teaman, 115 Tenn. 639, 91 S. W. 1111.

94. In garnishment proceedings in attach-

ment, the fact that a claimant has no knowl-
edge of the proceedings during the term in

which judgment is rendered against the de-

fendant will not excuse a failure to inter-

plead provided he has such knowledge be-

fore the expiration of the term at which
judgment Is rendered against the garnishee.
Under Garnishment Act (2 Starr & C. Ann.
St. 1896, pp. 2056, 2060, 2062, c. 62), §§ 5, 8,

10, 11, 12, prohibiting judgment against gar-
nishee before recovery of judgment against
defendant and providing for notice to claim-
ant. Suit to enjoin collection of judgment
against garnishee. Pry v. Radzinski, 219 111.

526, 76 N. E. 694.

95. Tinder § 2144, Code 1892, requiring a
claimant to propound his claim in writing
under oath, the form in which the claim is

propounded is not jurisdictional, but may be
waived by the parties going to trial on an '

oral claim or may be amended upon appeal
to the circuit court, and claimant's appeal
to that court cannot be dismissed because'
his claim was not propounded in writing
under oath. First Nat. Bank v. Pain Grocery
Co. [Miss.] 40 So. 6.

0«. Under Code 1896, §§ 2199, 2200. Ober
& Sons Co. V. Phillips ButtorfE Mfg. Co. [Ala.]
40 So. 278. Plaintiff cannot raise the ques-
tion that an order for money given by the
garnishee to the defendant drawn upon a
third person and assigned by the defendant
to interpleader is Invalid because It was only,
for part of the amount due by the third per-
son to'tlie garnishee, and that the contract
being entire could not be split up to suit
the convenience of the payee. Gray v.

Bever, 122 111. App. 1.

97. See 5 C. L. 1583.

98. Smith v. Kennedy, 125 Ga. 830, 54 S.

E. 731.

99. Sayles' Rev. Civ. St. art. 225. Fleming
& Fleming v. Pye [Tex. Civ. App.] 16 Tex.
Ct. Rep. 292, 95 S. W. 594.

1. See 5 C. L. 1583.
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pending detennination of the liability of the garnishee in the garnishee action.' The
proper tribunal to determine whether a garnishee may be charged as such on the
facts of his disclosure is the court in which the garnishee action is pending.*

§ 15. Trial, verdict and judgments, costs and execution.^—^Trial must be had
at the term to which the process is returnable." The right of the garnishee to a

trial/ and the time within which it may be demanded/ are matters of statutory

regulation. The garnishee being notified of the suit by service of the writ, he is

aot entitled to further notice of trial." There being no claim that the garnishee

will not safely keep the fund until the recovery of judgment against defendant,

there is no occasion for ordering the fund to be turned over to the ckrk.^" The
usual rule is that the burden of establishing the liability of the garnishee is upon
the plaintiff.^^ Plaintiffs failure to make formal proof of a certain fact may be

cured by admissions of tlie garnishee.^'' A trustee is entitled to raise the question

of the exemption from garnishment or attachment of trust funds in the hands of

his officers by motion to dismiss the attachment.^^ Matters of evidence^* and ques-

tions for the jury^^ are governed by the ordinary rules. Questions of fact relating

to the main action are not determinable on a motion to quash the writ.^' For the

purpose of entering up a judgment against the garnishee, the court will take ju-

dicial notice of the judgment in the main aiction entered in the same court. ^'^ If

the garnishee admits possession of property belonging to defendant, no personal

judgment can be rendered against him in the first instance except an order that he

deliver up the property on demand.^' Judgment cannot be entered against the gar-

2, 3. American Hardwood Lumber Co. v.

Joannin-Hansen Co. [Minn.] 109 N. W. 403.

4. Could not be determined in action by
garnishee's creditor against garnishee pend-
ing garnishee proceedings. American Hard-
wood Lumber Co. v. Joannin-Hanaen Co.
[Minn.] 109 N. "W. 403.

5. See 5 C. L. 1583.
6. Court without authority to take up

case over plaintiff's objection at term prior
to the one at which it was set for trial,

though all the parties were present in court.
Sanger Bros. v. Wise County Coal Co. [Tex.
Civ. App.] 14 Tex. Ct. Rep. 301, 90 S. "W. 518.

7. Where both the disclosure and the oral
examination denied liability, the fact that
the record showed that the court heard the
proofs and argument of counsel did not show
a waiver by the garnishee of his statutory
right to demand a trial on the Issues raised.

King V. Harrigan [Mich.] 13 Det. Leg. N.
492, 108 N. W. 748.

8. Under Comp. L. § 10,610, giving a gar-
nishee 10 days after filing his answer In
which to demand a trial, a garnishee is en-
titled to 10 days after filing his disclosures In

which to demand a trial. Error to render
judgment against him on same day, that oral
examination was filed. King v. Harrigan
[Mich.] 13 Det. Leg. N. 492, 108 N. W. 748.

9. People's Loan & Trust Co. v. MoMur-
ray, 27 E. I. 316, 63 A. 803.

10. Hawarden State Bank v. Hessler
[Iowa] 109 N. W. 210.

11. Tabor v. Leadvllle [Colo.] 83 P. 1060.

Plaintiff's burden to prove that garnishee was
indebted not met by proving contradictory
statements of garnishee or his agents. Frank
V. Dungan [Ark.] 90 S. W. 17.

13. Failure to prove by best evidence that

order of distribution had been made in ad-

7 Curr. L.—118.

ministration proceedings cured by admis-
sions of that fact by garnishee while tes-
tifying as' a witness. Klernan v. Robertson,
116 Mo. App. 56, 92 S. W. 138.

13. Where assessments for benefit fund of
benefit society were held exempt. Brenizer
v. Supreme Council Royal Arcanum [N. C]
63 S. B. 835.

14. Where the garnishees contended that
they had not purchased goods from defend-
ants but from another person, and plaintiff
claimed that such person was a mere agent
of defendants, a paper claimed by plaintiff
to be a memorandum of the actual transac-
tion between defendants and the garnishees
was properly admitted. Seitz v. Starks
[Mich.] 13 Det. Leg. N. 377, 108 N. W. 354.

15. Where the defense was that no sale
was made to the garnishees by the defend-
ant but to another party from whom the gar-
nishees purchased the goods, the question
whether such defense was a mere pretense
was for the Jury. Seltz v. Starks [Mich'.]
13 Det. Leg. N. 377, 108 N. W. 354.

16. Question of whether defendant's In-
debtedness accrued prior or subsequent to
the death of her husband, if material, was
a question of fact to be disposed of In the
principal suit. Recor v. Recor [Mich.] 12
Det. Leg. N. 784, 106 N. W. 82.

17. Need not be formally Introduced in
evidence. Morrison v. Hilburn [Ga.] 54 S. B.
938; Baze v. Island City Mfg. Co. [Tex. Civ.

App.] 15 Tex. Ct. Rep. 483, 94 S. W. 460.

18. J'udgment in first Instance that he de-
liver up property and in default thereof pay
its value held invalid under Code 1896, §

.

2193. Murdock Brokerage Co. v. Collins
[Ala.] 40 So. 96. .Code 1896, 8 2192. provjdlng
that if a garnishee Is liable for the delivery
of personal property or for a debt discharge-
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nishee, before judgment against defendant has been obtained.^' As a final judg-
ment in garnishment is a confirmation of the judgment nisi, a valid judgment nisi

is essential to the entry of a valid final judgment.'" A recital in a judgment on a
bond to dissolve the garnishment that judgment had been rendered against the gar-

nishee is not conclusive/^ and on the trial of an illegality attacking the judgment,
evidence that no judgment against the garnishee had first been obtained will over-

come the presumption that the judgment attacked was regularly rendered.-" The
judgment shovidng a finding against plaintiff on the issue between him and a claim-

ant, plaintiff cannot complain that it does not discharge the garnishee ot mention
the amount.'^ Antecedent attachment proceedings being void on their face,

the judgment against the garnishee is also void and should be arrested. °* Though
it appear that the garnishee must be discharged because he has no property belong-

ing to defendant, plaintiff is nevertheless entitled to judgment against defendant.-"

Equity will exercise its power to set aside a judgment duly rendered against a gar-

nishee and grant a new trial on the issue of his liability only on facts showing the

clearest and strongest reasons for its interposition.^* Where the garnishee is dis-

charged on his answer, he is generally entitled to costs and attorney's fees.-^ In

Massachusetts plaintiff upon default of the trustee is entitled to the costs of his

travel and term fees provided he "does not otherwise recover, his costs."-' Where
scire facias is issued against the trustee on default, he is personally liable for the

costs thereon.^" In the action on the scire facias, the trustee may prove any matter

which may be necessary and proper for his defense.'"

§ 16. Appellate review.^^—An exception lies in favor of a garnishee to the

ruling of the court charging him as such.'^ While no appeal lies from an order

'able by the delivery of personal property,
judgment shall be rendered against the gar-
nishee, that if he does not deliver the prop-
erty to the sheriff Judgment will be rendered
against him for a fixed sum, etc., applies only
where the garnishee is liable for the de-
livery of personal property under a contract
or the payment .of a debt in property, and
ncjt where he merely holds property to whHch
he never asserted title, for the benefit of

defendant. Id.

19. Hawarden State Bank V. He.ssler
[Iowa] 109 N. "W. 210; Kruse v. Wilson [Cal.

App.] 84 P. 442.
20. Where not shown that corporation

garnishee was properly served. Ex parte
National Lumber Mfg. Co. [Ala.] 41 So. 10.

21. 22. Smith V. Kennedy, 125 Ga. 830, 54
S. B. 731.'

23. Code 1896, § 2200. Ober & Sons v.

Phillips ButtorfE Mfg. Co. [Ala.] 40 So. 278.

24. Fatal variance between affidavit and
writ of attachment. Leffler v. Union Cora-
press Co. [Ga.] 55 S. E. 927.

25. Durfree v. Meadowcroft [Mass.] 79
N. E. 268.

20. Trammell v. Ullman, Lewis & Co. [Tex.
Civ. App.] 96 S. W. 648. Bill demurrable
where through inexcusable neglect garnishee
permitted judgment to be erroneously ren-
dered on his answer and his bill failed to

show excuse for failure to pursue legal

remedy of motion for new trial during term
or Avrit of error. Id.

27. Under Rev. St. 1895, art. 233, provid-
ing that where a garnishee is discharged on
his answer the costs of the proceeding in-

cluding a reasonable compensation to the

garnishee shall be taxed against plaintiff, a
garnishee discharged on his answer is en-
titled to recover of plaintiff a reasonable
attorney's fee. Eastnam Bros. v. Blanchette
[Tex. Civ. App.] 15 Tex. Ct. Rep. 119, 94
S. W. 441. Under Ballinger's Ann. Codes &
St. § 5413, providing that where a garnishee
is discharged on his answer costs and attor-
ney's fees shall be taxed against plaintiff, a
garnishee is entitled to costs and attorney's
fees in all cases when discharged from lia-
bility, whether .upon the answer or upon the
hearing. Whitehouse v. Nelson [Wash.] 86
P. 174.

28. Under Rev. Laws c. 189, § 72, a trustee
who without cause fails to appear and an-
swer Is not personally liable to plaintiff for
the costs for plaintiff's travel and term fees
where plaintiff recovers from the trustee in

scire facias proceedings more than enough
of the property of the debtor to pay these
costs. Leonard v. Weymouth [Mass.] 79 N.
B. 787.

29. Where a town duly summoned as trus-
tee made default and scire facias was issued
against it, it was individually liable for the
cost on the scire facias as provided by R. L.

c. 189, § 76. Leonard v. Weymouth [Mass.]
79 N. E. 787.

30. Under the express provisions of Rev.
Laws c. 189, § 48, a trustee "may prove any
matter which may be necessary or proper
for his defense in the action on the scire
facias." Leonard v. Weymouth' [Mass.] 79
N. E. 787.

SI. See 5 C. L. 1584.
32. Grimwood Co. v. Capitol Hill Bldg. &

Const. Co. [R. 1.] 65 A. 304.
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refusing to discharge a garnishee' iij an action in which the court has jurisdiction of
the parties,^'' where defendant by his motion to discharge the garnishee and to dis-

miss the action challenges the jurisdiction of the court to proceed further therein,
fin order "denying such motion is appealable.''* An order denying a motion that the
garnishee pay into court a sum sufficient to satisfy any judgment that might be re-

covered against defendant is not appealable.^" Certiorari is the proper remedy to

review a final judgment against a garnishee confirming a void judgment nisi.^* Where
property of the garnishee is sold on execution pending his appeal from the justice's

court, and it appears that the judgment below on which the execution was based was
erroneous, the appellate court has no power to direct a verdict in favor of the gar-

nishee for the value of the property sold,'' the proper method of obtaining restitu-

tion in such case being by motion after verdict in favor of the garnishee and an op-

portunity given plaintiff to resist it.''* The usual presumptions obtain on appeal.""

§ 1. Gas Fi'ancliises; Powers and Duties of I § 2.

Corpurntions Bxercising Them (1875). Ob- | 3.

ligation to Supply Consumers (1876).

Public Regulation (1870).
Torts and Crimes (1877).

Gas wells and leases for their operation are elsewhere treated,*" as are general

matters relating to franchises,*^ corporations,*^ and some questions relating to rights

in streets,*' and the police power of municipalities.**

§ 1. Gas franchises; powers and duties of corporations exercising them.*^—
A municipality which has power to purchase a gas plant*^ may reserve in a charter

to a gas company an option to purchase,*'' and the power is not impaired by the fact

that the gas company has sold an interest in its plant before the exercise of the op-

tion,*' nor have the stockholders of the gas company any concern as to the use which

the. municipality intends to make of the plant.*" The exclusive privilege conferred

by the Pennsjdvania statute upon the first gas company organizing thereunder

in a particular locality until it has' paid certain dividends is not affected as to sub-

sequently organized compajiies by the fact that there is a previously organized com-

pany having the right to supply gas in such territory.'*" A charter giving a gas

33, 34. Krafve v. Roy [Minn.] 107 N. W.
966.

35. Does not involve merits or materially
affect final decision under Code § 4101. Ha-
warden State Bank v. Hessler [Iowa] 109

N. W. 210.

3«. Ex parte National Lumber Mfg. Co.

[Ala.] 41 So. 10.

37. Case must be tried on issues below.
Woolverton v. Freeman [Ark.] 91 S. W. 190.

38. Woolverton v. Freeman [Ark.] 91 S.

W. 190.

39. That record was silent as to afBdavits

required by Acts 1894-95, p. 415, did not on
appeal by garnishee create a presumption of

want of Jurisdiction. Brookside Dry Goods
Co. V. City Furniture Co. [Ala.] 41 So. 659.

Circuit court having retained jurisdiction of

garnishment proceedings, it is presumed that

the returr; on the execution was sufficient to

give jurisdiction of property garnished.

Commercial Real Estate & Brokerage Co. v.

Riemann [Mo. App.] 93 S. W. 305. Where
judgment entry on an issue taken by plain-

tiff on a claim by a third person did not

ishow that issue was joined on certain pleas

filed, it was presumed that the case was tried
on the statutory issue, a denial of the claim-
ant's claim. Ober & Sons Co. v. Phillips
Buttorff Mfg. Co. [Ala.] 40 So. 278.

40. See Mines and Minerals, 6, C. L. 644.
See Franchises, 7 C. L. ' 1771.
See Corporations, 7 C. L. 862.

See Highways and Streets, 5 C. L. 1645.
See Municipal Corporations, 6 C. L.

41.

42.

43.
44.

714.

45.

40.

See 5 C. I* 1584.
Charter power to construct and estab-

lish gas works held to give power to pur-
chase. City of Indianapolis v. Consumers'
Gas Trust Co. [C. C. A.] 144 F. 640, rvg.
Quinby v. Consumers' Gas Trust Co., 140 F'.

362. And though natural gas was not known
to be available in the vicinity at the time the
power was given, It extends to the purchase
of a natural gas plant. Id.

47, 48. City of Indianapolis v. Consumers'
Gas Trust Co. [C. C. A.] 144 F. 640.

49. Alleged that resale was intended.
City of Indianapolis v. Consumers' Gas Trust
Co. [C. C. A.] 144 F. 640.

50. Exclusive privilege under Act April
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company the right to operate in a particular county is not wholly void because of

another company's exclusive right to furnish gas in a portion of such county.^^ The
passing of resolutions by a common council having power to grant franchises, pro-

viding for the execution of contracts with a gas company for lighting a certain

territory, gives the consent requisite to confer a franchise on such company.^^

Olligation to supply consumersJ'^—Where a contract to furnish gas is silent

as to the pressure, it need only be furnished at the usual and customary pressure.^*

In the absence of a statute fixing the rates to be charged by a company furnishing gas

to the inhabitants of a city, the acceptance of a franchise implies the obligation to

furnish it at a reasonable price,^^ and equity has Jurisdiction, at the suit of the city

on behalf of the individuals injured, to restrain an excessive charge.^^

§ 2. Fuhlic regulation.^''—The state may regulate and fix the charges of a

public service gas company provided such rate is reasonable,^^ and mandamus will

lie to enforce it.^' The power to fix rates is legislative and not Judicial.'"' Such
companies are entitled to a reasonable profit on the actual value of their property,^^

including their franchises. °^ Where the legislature fixes a maximum charge, it is

equivalent to granting an express authority to charge up to that amount,'^ and if

too high it deprives a consumer of no constitutional right,*'* and .the courts cannot

declare a lower rate unreasonable.^^ The constitutionality of a statute fixing rates

being presumed, consumers are entitled to the rates so prescribed notwithstanding

the statute is attacked as unconstitutional,** but pending such litigation the parties

should be protected from irreparable damages.*^ A statute providing penalties of

29, 1874, § 34, cl. 3 (P. Ij. 94). Commonwealth
V. Consumers' Gas Co., 214 Pa. 72, 63 A. 463.

51. Quo warranto to oust from such por-
tion allowed but not as to the entire county.
Commonwealth v. Consumers' Gas Co., 214

Pa. 72, 63 A. 463. Application to the council

for privilege of occupying streets held to

amount to an attempt to exercise franchise
in such city so as to authorize quo warranto
to oust from such territory. Id.

52. Peremptory writ issued to compel the
president of the borough and other officers to

grant permits to open streets in such terri-

tory. People V. Littleton, 110 App. Div. 728,

96 N. T. S. 444.

53. See 5 C. L. 1585.

54. Flaccus v. West Penn, Gas Co., 213

Pa. 561, 62 A. 1111.

iSS, 56. City of Madison v. Madison Gas &
Elec. Co. [Wis.] 108 N. W. 65.

57. See 5 C. L. 1585.

58. City of Madison V. Madison Gas &
Electric Co. [Wis.] 108 N. W. 65. Such rate

is not unconstitutional as impairing the right

to contract or as taking property without
due process' of law (Richman v. Consolidated
Gas Co., 114 App. Div. 216, 100 N. Y. S. 81),

unless it is unreasonably low, in which case

it violates the latter constitutional provision

(•Brooklyn "Union Gas Co. v. New York, 50

Misc. 450, 100 N. Y. S. 570). In determining
the reasonableness of a rate, the court may
consider matters dehors the record and de-

clare the statute void if it allows an insuffi-

cient return. Richman v. Consolidated Gas
Co., 114 App. Div. 216, 100 N. Y. S. 81.

59. In re Rebecchi, 51 Misc. 327, 100 N. Y.

S 335' Richman v. Consolidated Gaa Co.,

114 App. Div. 216, 100 N. Y. S. 81.

60. The courts may determine whether
existing rates are reasonable, but have no
power to fix future rates. City of Madison
v. Madison Gas & Blec. Co. [Wis.] 108 N. W.
65.

61. Under a statute authorizing a company
to organize by the consolidation of other
companies and to issue stock to the aggre-
gate value of the property, rights and fran •

chises of such companies, it has no contract
right to a return on such capitalization "with-
out regard to depreciation. In re Rebecchi,
51 Misc. 327, 100 N. T. S. 335.

63. Notwithstanding it was originally
granted as a gratuity. Consolidated Gas Co.
V. Mayer, 146 F. 150.

63. Brooklyn Union Gas Co. v. New York,
50 Misc. 450, 100 N. Y. S. 570. The rule that
a public service gas company may o-harge
only a reasonable rate and that the courts
may ascertain such rate in a given case is

inapplicable where the legislature has fixed
the maximum rate. Brooklyn Union Gas Co,

V. New York, 100 N. Y. S. 625. Consequently
an order granting an examination of the
company's books to show the cost of produc-
tion ajid that the price is unreasonable will
not be granted. Id.

64. Since he is not obliged to buy. Brook-
lyn Union Gas Co. v. New York, 50 Misc. 460,
100 N. Y. S. 570.

65. Brooklyn Union Gas Co. v. New York,
100 N. Y. S. 625.

68. Richman v. Consolidated Gas Co., 114
App. Div. 216, 100 N. Y. S. 81. Motion to
enlarge an injunction restraining state offi-

cers from enforcing the penalty for excess-
ive charges so as to enjoin private consum-
ers from maintaining actions denied as to
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fiueh a character a^ to inflict irreparable injury upon a company while testing the

constitutionality of a rate fixed by the legislature denies equal protection of the

laws.^* Where a lower rate is prescribed for the city than for private consumers,
an adjudication that the city rate is unreasonably low does not establish the un-
reasonableness of the latter rate.*' An answer to a petition for mandamus to com-
pel a company to furnish gas at the statutory rate, denying that defendant "refused

to supply the petitioner," does not put in issue its "refusal to furnish gas at the

statutory price,"^" and an answer alleging the unconstitutionality of a rate must
plead facts and not a mere conclusion.^^

§ 3. Torts and crimes.''^—Corporations engaged in manufacturing and dis-

tributing gas are held to a high degree of care and must exercise every reasonable

precaution suggested by the known dangers,^^ but no liability exists for resulting in-

juries in the absence of negligence,'^* and the mere escape of gas does not make a

prima facie ease.'^ As in other cases the negligence must be the proximate cause,''"

and the plaintiff must -be free from contributory negligence.^^ One unlawfully ab-

stracting and using gas by disconnecting the meter and connecting direct pipes is

guilty of larceny and not of the offense- of tampering with meters.'*

Genekai. Atekaqe; Genebal Isstte, see latest topical index.

those not parties to the suit. Consolidated
Gas Co. V. Mayer, 146 F. 150.

' 67. In determining the propriety of grant-
ing an injunction restraining the company
from refusing to supply gas at the statutory
rate, the court should require the company
to furnish gas at such rate upon the con-
sumer giving an undertaking to pay the
additional price if the statute is held un-
constitutional, or permit it to charge the old

rate upon insuring the return of the excess
if held valid. Schneider v. New Amsterdam
Gas Co., 101 N. T. S. 535. Charges paid in

excess of the statutory rate impounded to

be refunded if the rate is finally held valid.

Consolidated Gas Co. v. Mayer, 146 F. 150.

68. New York Gas Commission Act, Laws
1905, p. 2100, e. 737, § 21, making a demand
for a higher rate than the statutory rate a
complete defense to any recovery, and Laws
1906, c. 125, imposing a penalty of $1,000

for charging more than the statutory rate in

the borough of MSinhattan, held to practically

deny the gas companies equal protection of

the laws, and a temporory injunction will

issue enjoining the enforcement of the $1,000

penalty. Consolidated Gas Co. v. Mayer, 146

F'. 150.
69. Rlchman v. Consolidated Gas Co., 114

App. Div. 216, 100 N. T. S. 81.

70. In re Rebecchl, 51 Misc. 327, 100 N. T.

S. 335.

71. An answer to a petition for man-
damus to compel a company to furnish gas
at the fixed price, alleging that the rate

would yield very little above the actual cost

and would not yield an adequate return so

that the company would be deprived of prop-

erty without due process of law, etc., held

insufficient. In re Rebecchl, 51 Misc. 403,

100 N. Y. S. 513.

72. See 5 C. L. 1586.

73. Morgan v. United Gas Imp. Co., 214 Pa/

109, 63 A. 417; Shirey v. Consumers' Gas Co.

[Pa.] 64 A. 541.

74. Failure to repair a leak of which de-
fendant has no actual notice and which could
not be discovered except by entering the
house into which it -was escaping, held not
negligence. Hammerschmidt v. Municipal
Gas Co., 99 N. Y. S. 890. An action for per-
sonal injuries from inhaling gas which es-
caped into plaintiff's cellar from defendant's
pipes held properly dismissed for lack of
evidence of negligence. Morgan v. United
Gas Imp. Co., 214 Pa. 109, 63 A. 417. Presence
of gas in a house connected by private pipes
to defendant's main in the street held not
sufficient indication of a leak in the main to
require the company to dig up such pipe for
examination. Id.

Weeliscnee beld for the jury: Gas per-
mitted to escape while defendant's workmen
were making repairs in plaintiff's house.
Flaherty v. Scranton Gas & Water Co., 30
Pa. Super. Ct. 446. Evidence that gas had
been escaping from the main for several
days and that the pipe after the explosion
showed an old break. Shirey v. Consumers'
Gas Co. [Pa.] 64 A. 541.

75. Hammerschmidt v. Municipal Gas Co.,

99 N. Y. S. 890.

76. One Installing a gas service so negli-
gently as to allow gas to escape is liable for
resulting damages from explosion, though
ignited by some one else, such being the
natural and probable result of his act.

Moore v. Lanier [Fla.] 42 So. 462. And hence
the declaration need not allege who ignited

the gas. Id.

77. In an action for the death of an in-

fant child, the mother's contributory negli-

gence in leaving the door of the child's room
open after discovering the escaping gas held
unde^ the facts for the jury. Flaherty v,

Scranton Gas & Water Co., 30 Pa. Super. Ct.

446.

78. Guilty of larceny within Cr. Code
§ 167 (Starr & C. Ann. St. [2na Ed.] c. 38,

par. 305, p. 1316), and not of the offense ere-
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GIFTS.

§ 1. DeflnHIons and Distinctions (187S).
§ 3. Validity and Requisites (1878).

I § 3. Fraud, Undue Influence, Mlstalce, and
I Incapacity (1S82).

The doctrine of charitable gifts is elsewhere treated,'" as is the validity as to

third persons of voluntary- conveyances.^"

§ 1. Definitions and distinctions.'^

§ 2. Validity and requisites.'^—In order to constitute a valid gift tliere must

be a delivery/' actual or symbolical/* of the subject-matter, unless it is already in

the possession of the donee/' with an intent** on the part of the donor to presently''"

divest himself of all title and dominion over the same/* and an acceptance by the

ated by § 117 (1 Starr & C. Ann. St. [2nd
Ed.] c. 38, par. 234, p. 1288), making' it an
offense to tamper with' meters. Woods v.

People, 222 IH. 293, 78 N. B. 607.

79. See Charitable Gifts, 7 C. L. 624.

SO. See Fraudulent Conveyances, 7 C. 1/

1841.

81, 82. See 5 C. L. 1587.
fi.S. Gift of personal property. Thomas v.

Tilley [Ala.] 41 So. 854; Wilson v. Edwards
[Ark.] 94 S. W. 927. A deposit In a bank
with directions that It be paid to the de-
positor if she lived and to a named donee in
case of death lacks delivery. Bailey v. New
Bedford Inst. [Mass.] 78 N. B. 648. A deposit
of funds payable to depositor or a named
person, the former retaining the deposit
book without which it could not be with-
drawn, is no delivery. Bath Sav. Inst. v.

Fogg [Me.] 63 A. 731. Under Civ. Code §§

1146, 1147, requiring an actual or symbolical
delivery where possible, a gift of money is

not made by a declaration of an intention
to pay a note on which the donee is primarily
and the donor secondarily liable. Townsend
v. Sullivan [Cal. App.] 84 P. 435.

DellTcry must be as complete an circnm-
stanees will permit. Lavelle v. Melley, 27

Pa. Super. Ct. 69. Where decedent, calling a
servant and handing him his vest, said, "Here
Pat, take this and take the keys, and take the
money in the trunk," and upon receiving the
Keys from another sefvant continued: "Here
Pat, take the keys and take the money in

the trunk," question of delivery htld for the
jury. Id. Evidence held sufficient to sliow
tiiat the bank books were In the bundle de-
livered as a gift causa mortis. Van Wagenen
V. Bonnot [N. J. Eq.] 65 A. 239.

Delivery of certificates of stocks (Mothes'
Estate, 29 Pa. Super. Ct. 462), a savings bank
book (Van Wagenen v. Bonnot [N. J. Eq.]
65 A. 239), or a bond and mortgage, is sufll-

clent without an nsslgnnieut or Indorsement
(Andrews v. Nichols, 101 N. Y. S. 977).

84. Delivery may be symbolical. Hall v.

Simmons. 125 Ga. 801, 54 S. E. 751.

Symbolical deliveries held sufllcient: De-
livery of deed to convey land. Jost v. Wolf
[Wis.] 110 N. W. 232. Savings bank book to

pass the deposit. Van Wagenen v. Bonnot
[N. J. Eq.] 65 A. 239; Meriden Sav. Bank v.

McCormack [Conn.] 64 A. 338.

Indorsement and delivery of certificate of

deposit transfers the fund. Foster v. Mur-
phy [Neb.] 107 N. W. 843.

85. Gift of land in possession of donee.

Barnes v. Banks [111.] 79 N. E. 117.

SO. A deed executed and delivered is con-

clusive of the intention of the grantor to
convey. Mascarel v. Mascarel's Ex'rs [Cal.

App.] 86 P. 617. The delivery of a savlnirs
bank deposit book not made with an inten-
tion to constitute a gift is ineffectual as a
gift inter vivos of the deposit. Nogga V.

Savings Bank of Ansonia [Conn.] 65 A. 129.

Delivery of note to the maker with wor.ds in-

dicative of an intention to extinguish the
debt discharges it. Percival-Porter Co. v.

Oaks [Iowa] 106 N. W. 626.

S7. Held not to show an Intent to present-
ly surrender dominion: The fact that a
mother changed her savings bank account to

herself and son, "payable to- either or sur-
vivor," she retaining exclusive control of

the bank book. In re Seigler's Estate, 49

Misc. 189, 98 N. T. S. 929. Statements and
acts of a depositor of funds in a bank paya-
ble to herself or sister together with the
retention of the deposit book without which
no withdrawal could be made held to show
an intention to retain control of the funds.
Bath Sav. Inst. v. Fogg [Me.] 63 A. 731.

Delivery of an insurance policy in an envel-
ope with directions not to open until after

his death, especially where a sealed envelope
had previously been given and recalled sev-
eral times. Northwestern Mut. Life Ins. Co.

V. Collamore, 100 Me. 578, 62 A. 652.

Hvidence lield to show that it was the

alleged donor's intention to make a gift to

her sister at the time of death. Batli Sav.

Inst. V. Fogg [Me.] 63 A. 731.

88. A mere intention to make a gift is

not sufficient without an actual trai.sfer of

right and dominion over the thing given.

Oliver v. Perry [Iowa] 109 N. W. 183.

Failure of sift because of retention of

dominion: Instrument disposing of bank de-

posits and providing this "order shall^ be in

full force immediately utter my death."

Schulta V. Becker [Wis.] 110 N. W. 214.

Stocks delivered to secretary together with

a list of persons to whom they were to be

delivered on the death of owner, with express

direction that they be retained subject to

her control. Noble v. Learned [Cal. App.]

87 P. 402. Father divided his land among
his children but expressly refused to pres-

ently convey to one because of outstanding
judgments. Oliver v. Perry [Iowa] 109 N.

W. 1S3. Owner deposited securities In his

private box in safety deposit vault, at the
same time telling the defendant that they
were hers, and giving her a key and the pass-
word but subsequently exercised full control
over the same and attempted to get control
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donee.*" Where, however, the donor parts absolutely with the title and relinquishes

all dominion over the property as owner, mere retention of possession will not de-

feat the gift,"" but it must be shown that the continued or resumed possession was
not a part of the donative transaction."^ A promise to make a gift creates no legal

obligation until executed,"- after which it is irrevocable by the donor,?* and a gift

to a prospective wife is not waived or relinquished by a subsequent general ante-nup-

tial agreement."* Unless the rights of creditors"° or of the wife, who has nO' interest in

personalty,"" intervenes, one may dispose of his property"^ as he sees fit. In Louisi-

ana a gift may be either free, remunerative, or onerous,"^ unless it impoverishes the

donor,"" in which case it may be recovered from a third person taking with notice^

without a tender of the benefits received,^ though no lien exists on land purchased

therewith by such person." In this state a donation of land under private signature

is void,* and can be rendered valid by ratification only when ratified by authentic

of the key. MiUard v. MUlard [111.] 77 N. B.
595.

Held absolute gifts In presentl: The can-
oellation of a mortg-age by the mortgagee in

consideration of the execution of a new one
to a son, ^vho "was to divide the proceeds with
his brothers. Trabbic v. Trabbic [Mich.]
12 Det. Leg. N. 782, 105 N. W. 876. An in-

strument reciting "I present you, on your 33d
birthday, with the house * » • now oc-
cupied by you," etc. Barnes v. Banks [111.]

79 N. B. 117. "Where one having a bank ac-
count places it in the name of another with
arrangements that either may draw thereon,
but all withdrawals by him thereafter are
made as agent of such person, there is such
surrender of dominion as to complete the
gift. Wilson V. Edw;ards [Ark.] 94 S. W.
927. A voluntary deed deposited in the hands
of a third person to be delivered to the
grantee upon the death of the grantor, with-
out any reservation of the right to recall.

Foreman v. Archer [Iowa] 106 N. W. 372.

KviJlcnce examined and held to sIiotv an
absolute delivery to the third party (Fore-
man V. Archer [Iowa] 106 N. W. 372), and
even if it were subject to recall an offer by
the grantor to sell to another is insufficient

to show revocation of the gift (Id.).

89. Mahoney v. Martin, 72 Kan. 406, 83 P.

9S2. If biinlened with no conditions the law
liresnmes an acceptance (Id.), but if disputed
it becomes a question of fact to be deter-

mined from the evidence (Id.). A gift may
be made by transfer of property to a trustee

for the benefit of the donee (Larimer v.

Beardsley [Iowa] 107 N. W. 935), and if bur-
dened with no conditions, it becomes effcct-

,ual without notice to or acceptance by the

donee (Id.).

90. Hall V. Simmons, 125 Ga. 801, 54 S. B.

751.
91. Parker v. Copland [N. J. Err. & App.]

64 A. 129. Evidence held insufficient to show
that the return of bank books was not a

part of the transaction, especially in view
of the fact that tliey were treated as a part

of the donor's estate thereafter with acqui-

escence of the donee. Id.

92. Though in the form of a promissory
note. Tyler v. Stitt, 127 Wis. 379, 106 N. W.
114. Gift of the cultivated ' portions of a
farm witli a promise to give the rest the fol-

lowing year passes no title to the latter

portion. Wallis v. Turner [Tex. Civ. App.]

16 Tex. Cf. Rep. 92, 95 S. W. 61. Unexecuted
promise is revoked by death. Estate of
Augustus Switzer v. Gertenbach, 122 111. App.
26. Unless the promisee in reliance tliereon
has so changed his position as to incur a loss
as a legal necessity from failure to so exe-
cute the promise. Id..

93. A vendor constituting himself a trus-
tee to iiold a purchase price note for the
use of a third party to the extent of the
interest creates a valid gift which cannot be
revoked. Malone's Committee v. Lebus [Ky.]
9.6 S. W. 519.

94. Larimer v. Beardsley [Iowa] 107 N.
W. 935.

95. A deed of property as a gift- to the
wife, duly recorded, is good against subse-
duent creditors. Savage v. Savage [C. C. A.]
141 F. 346.

96. Robertson V. Robertson [Ala.] 40 So.
104. A gift without wife's assent is not void
under Comp. Law §§ 9300, 9301, unless done
with the fraudulent intent to prevent it from
passing to the wife at death. Trabbic v.

Trabbic [Mich.] 12 Det. Leg. N. 782, 105 N.
W. 876. Disposition of certain bonds by
way of a trust to be delivered at death, the
donor reserving a life interest in the divi-

dends, construed as a gift and not a testa-
mentary disposition, and hence valid without
wife's consent. Robertson v. Robertson
[Ala.] 40 So. 104.

97. An insurance policy payable to the
insured, his executors or assigns, is an asset
of his estate. Nixon v. Malone [Tex. Civ.

App.] 16 Tex. Ct. Rep. 715, 95 S. W. 577.

98. Aokerman v. Larner, 116 La. 101, 40

So. 581. When a donor makes a gift on
condition that he receive support and main-
tenance during life, it is an onerous donation
and not a commutative contract. Id.

99. Civ. Code art. 1497. Ackerman v.

Larner, 116 La. 101, 40 So. 581. And such
donation being void ab initio in the Interest

of public order and morals can acquire no
validity by ratification or lapse of time, and
recovery is not barred by prescription either
of 5 or 10 years. Id.

1. At least to the extent of the property
still in possession at the time of action.
Ackerman v. Larner. 116 La. 101, 40 So. 581.

2. Onerous donation conditioned on future
support and maintenance. Ackerman v. Lar-
ner, 116 La. 1»1, 40 So. 581.

3> Ackerman v. Larner [La.] 40 So. 581.
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acts." Actual possession of land so donated constitutes an acceptance of the gift,'

but does not render it valid as against third persons.' Gifts, except donations of

land,* may he by parol,' and in the case of land, if the donee takes possession^" and
makes valuable improvements,^^ under a parol gift he will be protected.^^ Wliere a

husband buys lands and has the title placed in his wife's name,^' or a wife makes
voluntary improvements on her husband's homestead,^* or a parent makes payments
of money to a child,^^ a gift is presumed.

To constitute a gift causa mortis there must be a manifest intention to give,^°

a subject capable of passing by delivery,^' and an actual delivery in contemplation of

death.^* Although such a gift is revocable,^® it must be absolute when made.^°

Mere possession raises no presumption of delivery^^ or of a gift,^* especially where
such possession may be otherwise accounted for.^^ One claiming property as a gift

4. In re Lahaye, 115 La. 1089, 40 So. 468.

5. Art. 2273 of the Civ. Code. Attempted
ratification by acts under private signature.
In re Lahaye, 115 La. 1089, 40 So. 468.

e. Evidence held to show no such actual
and continuous possession as is contemplated
by art. 1541, Civ. Code, to amount to an ac-
ceptance. In re Lahaye, 115 La. 1089, 40 So.
468.

7. In re Lahaye, 115 La. 1089, 40 So. 468.
8. A life estate is a freehold estate within

Bev. St. 1895, art. 624, requiring a convey-
ance thereof to be In writing. Wallis v. Tur-
ner [Tex. Civ. App.] 16 Tex. Ct. Rep. 92, 95

S. W. 61.

0. A parol gift of a life Insurance policy
accompanied by delivery is effective. In-
dorsement rtot necessary. Nixon v. Malone
[Tex. Civ. App.] 16 Tex. Ct. Rep. 715, 95 S.

"W. 577.

10. Where the only possession claimed la

attornment by a tenant in possession, and
the evidence not only fails to show donor's
knowledge or consent to such attornment
but that he subsequently repudiated It by
re-renting, no possession is shown. Wallis
v. Turner [Tex. Civ. App.] 16 Tex. Ct. Rep.
92, 93 S. W. 61.

11. Evidence that the donee had done some
work on a fence on the farm and had fur-
nished a dozen posts, without proof of the
value of the work or posts, held not to show
such improvements as to take the case out
of the statute of frauds. Wallis v. Turner
[Tex. Civ. App.] 16 Tex. Ct. Rep. 92, 95 S.

W. SI. Expenditures in papering and paint-
ing a,nd the building of fences and chicken
coops held not sufficient where much less
than the rental value of the premises during
the time occupied. Price v. Lloyd [Utah]
86 P. 767. A finding that plaintiff expended
money on the premises, paid taxes and
worked for deceased donor, without a finding
as to the amount or that the Improvements
were valuable or permanent, is insufficient

to support a judgment enforcing the parol
gift. Id.

IS. Parol gift will be enforced in equity
(Karren v. Rainey [Utah] 83 P. 333; Price v.

Lloyd [Utah] 86 P. 767), though it be but a
life estate (Merriman v. Merrlman [Neb.] 106
N. W. 174). Where in trespass to try title

plaintiff relies on a parol gift followed by
possession and improvements thereunder, a
plea that the gift was oral and within the
statute of frauds is insufficient (Wallis v. I

Turner [Tex. Civ. App.] 16 Tex. Ct. Rep. 92,
95 S. W. 61), and the parol gift may be
shown notwithstanding the statute of frauds
(Id.), but If a general denial Is also inter-
posed, plaintiff must prove the gift and pos-
session and improvements thereunder (Id.).
Evidence held sufficient to show that defend-
ant and her husband took possession of the
land in question under the jiarol gift and
made improvements thereon. Karren v.

Rainey [Utah] 83 P. 333.
13. suing V. Hendrickson, 193 Mo. 365,

92 S. W. 105.
14. Creates no debt but Is a gift in the

expectation that she will be entitled to oc-
cupy the homestead during their joint lives.
Knickerbocker Trust Co. v. Carhart [N. J.

Eq.] 64 A. 756.
15. In the absence of fraud or undue In-

fluence. Jenning v. Rohde [Minn.] 109 N. W.
597.

IS. Hecht V. Shaffer [Wyo.] 85 P. 1056.
Delivery must be accompanied by an act or
declaration indicating that a gift causa
mortis is Intended. Id. Circumstances of the
original assignment of stocks together with
the donor's 'subsequent recognition of the
validity of the gift after recovery held to
show a gift inter vivos and not causa mortis.
Larimer v. Beardsley [Iowa] 107 N. W. 935.

17. Hecht V. Shaffer [Wyo.] 85 P. 1056.

A gift causa mortis can only be made of

personal property under Civ. Code §§ 1146,

1149, et seq. Mascarel v. Mascarel's Ex'rs
[Cal. App.] 86 P. 617.

18. Hecht V. Shaffer [Wyo.] 85 P. 1056;
Nogga V. Savings Bank of Ansonia [Conn.]
63 A. 129. The fact that there is an existing
indebtedness cannot cure a -defective gift

causa mortis. Bennett v. First Nat. Bank,
117 111. App. 382.

19. The return of the subject-matter of a

gift causa mortis at the direction of the

donor ipso facto revokes the gift. Van
Wagenen v. Bonnot [N. J. Bq.] 65 A. 239.

20. Delivery to a third person with in-

structions to deliver to the donee in case of

the donor's death and to return them to him
if he recovered is insufficient. Bennett v.

First Nat. Bank, 117 111. App. 382.
21. Especially where party had opportun-

ity before and after death 'to acquire posses-
sion. Hecht v. Shaffer [Wyo.] 85 P. 1056.

22. Wilson V. Edwards [Ark.] 94 S. W.
927.

23. Possession of bank books by an at-
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has- the burden^* of establishing it by clear and convineing evidence.''' Although
insufficient in themselves/' declaratioiis of an alleged donor are admissible to prove"
but not to disprove a gift.=» Proof of a gift is admissible under a general denial to
an action to recover money loaned.^' Failure to transfer naitional bank stocks on
the books does not affect the gift.'" In actions involving gifts the general rules
relevant to pleading," evidence/^ instructions/^ and findings/* axe applicable.

torney In fact to make and -withdraw de-
posits will be presumed under such author-
ity. Hoffman v. -Qnion Dime Sav. Inst., 109
App. Div. 24, 95 N. Y. S. 1045.

24. Merchants' Loan & Trust Co. v. Egan
till.] 78 N.E. 800; Nogga v. Savings Bank of
Ansonia [Conn.] 65 A. 129; Merrit V. Bush,
122 111. App. 189. Gift causa mortis. In re
Bailey, 111 App. Div. 909, 98 N. T. S. 725.

25. In re Sohroeder, 99 N. Y. S. 176; Price
V. Lloyd- [Utah] 86 P. 767. Especially where
the alleged donor is deceased (Thomas v.
Tilley [Ala.] 41 So. 854), in which case the

• same strict proof is required as in case of
a gift causa mortis (Id.).

Evidence held sulltcicntj Evidence of the
notary who took the acknowledgment of the
deed and declarations of the grantor togeth-
er with the surrounding facts, held to show
a gift of land and also of the notes and
mortgage obtained by the grantor from the
sale of the land to a third person. Bently v.

Jun [Neb.] 107 N. "W. 865. To show a parol
gift of 40 acres to defendant and her hus-
band as tenants in common as a wedding
present. Karren v. Rainey [Utah] 83 P. 333.
To show gifts by decedent of vai'ious sums
of money and simultaneous loans by plaintiff
to decedent of similar amounts. Stewart v.

Whittemore [Cal. App.] 84 P. 841. To estab-
lish an absolute gift of mortgages and not
merely the use of the income during donee's
natural life. Poppleton v. Poppleton [Mich.]
12 Det. Leg. N. ^44, 106 N. W. 703. To show
a gift of a deposit by delivery and endorse-
ment of the certificate of deposit. Foster v.

Murphy [Neb.] 107 N. "W. 843. Held from
the particular facts of the case that a volun-
tary absolute gift was established and not
a conditional -gift in consideration of future
care. Hall v. Hall, 118 lU. App. 544. A gift
may be established on the unsupported testi-
mony of the donee's wile where the sur-
rounding circumstances cast no suspicion
upon her credibility. Andrews v. Nichols,
101 N. T. S. 977.
Evidence held InBufltclent; To show a gift

of a note and mortgage, they being unin-
dorsed, and ansong many other papers of the
alleged deceased donor In the plaintiff's pos-
session. Thomas v. Tilley [Ala.] 41 So. 854.

Evidence of a wiiow, claiming title to furni
ture as a gift from tlie husband, being most-
ly confined to testimony of interested wit-
nesses, held insufficient. In re Schroeder, 99

N. T. S. 176. Testimony of a witness testify-
ing to facts sufficient to establish a gift held
so unreliable as not to justify a finding of
a gift. In re Bailey, 111 App. Div. 909, 98

N. T. S. 725.

Gilts partially establisliefl : A written in-

strument reciting "I present you • • •

with' the house and premises now occupied
by you, which Includes the garden and or-
chard back of the house and the pasture
north of the house, more fully described in

my- last will. In the 40 acre tract with other
lands," held to give only the portions de-
scribed and not the 40 acre tract, especially
in view of the subsequent conduct of the
parties. Barnes v. Banks [111.] 79 N. E. 117.
Direct evidence of the donor together with
the surrounding circumstances held to show
a gift of a life estate only. Merriman V.
Merriman [Neb.] 106 N. W. 174.

26. Thomas v. Tilley [Ala.] 41 So. 854.
Declarations of the decedent that the bonds
belonged to the executor held Insufficient ^o
show a gift to him. Gerting v. "Wells [Md.]
64 A. 298.

27. Thomas v. Tilley [Ala.] 41 So. 834.
Admissible as declarations against interest,
and are not objectionable as hearsay. Bent-
ly V. Jun [Neb.] 107 N. W. 865. In an ac-
tion to recover as for money loaned, decla-
rations of plaintiff that he had given and
was going to give defendant more money,
and that he (plaintiff) was worth $52,000,
are admissible to show a gift and not a loan.
Jenning v. Rohde [Minn.] 109 N. W. 597.

28. -Where It is claimed that certain notes
had been assigned to the wife of the debtor
by the creditor as a gift, subsequent declara-
tions of the creditor of the existence of the
debt are inadmissible, though the donor is

dead. Crawford v. Hord [Tex. Civ. App.]
14 Tex. Ct. Rep. 71, 89 S. W. 1097.

29. Jenning v. R6hde [Minn.] 109 N. "W.
597.

30. Larimer v. Beardsley [Iowa] 107 N.
W. 935.

31. In an action to recover a mortgage
and note, an allegation that the mortgagee
had given them to plaintiff is not inconsist-
ent with an allegation that he had given
plaintiff the farm from the sale of which the
mortgage was obtained. Bently v. Jun
[Neb.] 107 N. W. 865.

33. Evidence properly excluded; In an ac-
tion involving the validity of certain gifts
of a decedent, evidence as to who were his
relatives and the amount of the estate he
left. Stewart y. -Whittemore [Cal. App.] 84
P. 841. Witness having stated that the
donor said nothing to her in regard to the
alleged gift, evidence of a conversation in
relation to donor's intention to give other
things, especially where donor made be-
q-uests to the donee. Hecht v. Shaffer ["Wyo.]
Jo P. 1056.
Bnroneously exelndedi On an issue of a

parol gift of land, it appearing- that the
donee was put in possession, evidence tliat

the donor, handing her the deeds, said, "Tlie

deeds and the land are yours. After I did

the land will be yours," is admissible though
it also tends to prove a parol will. Hammond
V. Hammond [Tex. Civ. App.] 15 Tex. Ct.

Rep. 835, 94 S. W. 1067.

33. An instruction relating to the gift ol

notes using the word "transfer" held not to

exclude the idea of delivery (Crawford v.
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§ 3. Fraud, undue influence, mistake, and incapacity/''^—A gift made under
undue influence is voidable/" and, where the parties stand in a fiduciary relation'''

and the dominant party'' is the donee/' the law will presume undue influence and
east upon the donee the burden of showing good faith.*" The presumption that a

gift from a man to his mistress is induced by undue influence is one of fact and

not of law.*^ The fact that a decedent in disposing of his property by way of gifts

did not divide it equally between his children raises no presumption of undue in-

fluence.*^ Equity will not aid a donor to recover a gift induced by illicit intimacy

between the parties.*^ Where a bill to set aside a gift intermingles charges of actual

and of constructive fraud, it will be dismissed upon failure of proof of actual fraud,

though relief might have been granted for constructive fraud if charged separately."

GOOD WILL."

Good will is the favor which the management of a business has won from the

public and the probability that old-" customers will continue their patronage.** It

is a species of property which is often of great value and which may be sold and

transferred.*'' The good will dependent upon the use of trade names is property

which will be protected from infringement.** A firm name is not necessarily a parf

of its good will.*' It caimot be in a business such as banking or professional part-

nerships in which the name has become a symbol denoting the personal integrity and

business qualities of the partners/* and hence it cannot be made the subject of a

compulsory sale as a part of the good will at the termination of the partnership in

the absence of agreement as to the disposition to be made of it/^ though in such

Hora [Tex. Civ. App.] 14 Tex. Ct. Rep. 71,

S9 S. W. 1097), and if defendant wislied a
fuller Instruction he should have requested
It (Id.).

34. A finding' of a g'ift of a deposit by
delivery of the bank book is not inconsistent
with a denial in the answer that defendant
claimed by virtue of a written order, such
order in the book being merely incidental.

Meriden Sav. Bank v. McCormack [Conn.]
64 A. 338.

35. See 5 C. L. 1589. Being governed
largely by general rules, validity of assent
is more fully treated in the topics Duress,
7 C. Xi. 1201; Fraud and Undue Influence, 7

C. L. 1813; Incompetency, 5 C. L. 1775, and
Mistake and Accident, 6 C. L. 678.

3B. Evidence hfeld tnsnfflclent to show that
gifts to an old servant and personal attend-
ant were made under und«e influence. Cole
V. Sweet, 112 App. Div. 777, 98 N. T. S. 625.

Evidence held to show that the gifts were
pursuant to a general intention to distribute
property before death, and were not affected

with undue influence. Meyer v. Arends, 126
Wis. 603, 106 N. W. 675. In an action to set

aside a gift on the ground of undue influence,

the donee's general disposition for exercisinj?

Influence is iuiinaterlal, the question being
what influence was exercised, if any. Id.

37. A domestic making deposits and pur-
chases, collecting interest, disbursing money,
etc., for her mistress under explicit direc-

tions and immediate supervision, does not
occupy a fiduciary relation. Cole v. Sweet,
112 App. Div. 777, 98 N. T. S. 625. Proof that
the donor had been the housekeeper of the
donee's father for many years, and had the
control and care of the donee, held under the

facts not sufiicient to show such a confiden-
tial relation as to raise a presumption of un-
due influence. Meriden Sav. Bank v. McCor-
mack [Conn.] 64 A. 338.

38. As between parent and child the for-
mer is presumed to be the dominant party.
Hence no presumption of undue influence in
a gift from father to children. McLeod v.
McLeod [Ala.] 40 So. 414.

39. Where the donor is the dominant
party, no presumption of undue influence can
arise. McLeod v. McLeod [Ala.] 40 So. 414.

40. Parent atten%pting to set aside a gift
to child has the burden of proving undue in-
fluence. McLeod v. McLeod [Ala.] 40 So.
414.

41. Piatt V. Blias [N. Y.] 79 N. E. 1.

Hence such inference is to be considered with
the other facts of the case. Id.

42. Though he was living with the most
favored one. Meyer v. Arends, 126 Wis. 605.
106 N. W. 675.

43. Piatt v. Ellas [N. Y.] 79 N. E. 1.

44. Schuyler v. Stephens, 27 R. I. 479,
63 A. 361.

45. See 5 C. L. 1590.
46. White v. Trowbridge [Pa.] 64 A. 862..

47. Bradford v. Montgomery Furniture
Co., 115 Tenn. 610, 92 S. W. 1104.

48. Infringement of plaintiff's right to
make a particular kind of bread and use a

certain name. Fox & Co. v. Glynn, 191 Mass.
344, 78 N. B. 89. See Trade Marks and Trade
Names, 6 C. L. 1713.

49. Read v. Mackay, 47 Misc. 435, 95 N. Y.
S. 935.

50. Would tend to fraud and deceit. Read
V. Mackay, 47 Misc. 435, 95 N. Y. S. 935.

51. Partner could not obtain order of sale
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case one partner may enjoin the continued use of the name by the others after the
expiration of the partnership.^^ One who makes an unrestricted transfer of the
good will of a business, together with the right to use the firm name, will be enjoined
from enticing away the employees of the purchaser and customers who were such at

the time of the trade and from thereafter using the firm name,^' but an agreement
on the part of a vendor of the good will not to resume the same business, while adding
greatly to its value when sold, is no part of the good will, and is not implied from
a sale of it;" and a mere transfer by one partner to his copartners of his interest

in the good will of tlie business does not preclude him from entering into a similar

business in the same town in competition with the old firm, there being no restric-

tion in the dissolution agreement.'^^ In a judicial sale of partnership property and
good will, the good will sold is only the probability that the old customers will re-

sort to the old place,^" and either of the members of the old firm stands with reference

to the purchaser as though the partnership had never existed." A sale of a business,

and good will carries with it, as an incident of the good will, covenants on the part

of a former owner with the seller and his assigns not to engage in a similar business

within a specified time.°* A sale of the contents of a store coupled with a covenant

not to engage in the business so long as the buyer shall continue therein is a sale

of the business and of the good will of the business.^" An assignment for the bene-

fit of creditors of all the property of a publishing company, except that exempt by
law from attachment or execution, carries the good will of the business,"" and the as-

signee can give to a purchaser of the property, and the good will connected with it,

the right to use the company's name as a designation of publications that had previ-

ously borne its imprint, and to advertise as the company's successor in the business

liurchased."^ A partner who unlawfully excludes his copartners from participation in

the business is chargeable with the value of the good will in a suit to settle the part-,

nership."^ A contract by. an insurance company to transfer its good will and a list

of its policies, which recites that the seller is about to wind up its affairs, is not

broken by the insolvency of the seller a few months after the making thereof.'^ In

an action for breach of a contract whereby the good will of a business was sold to

plaintiff and a partner, the partner is not a necessary party, he having sold his in-

terest to plaintiff. °* There is no specific rule for determining the value of a good

will, but each case must be considered in the light of the surrounding facts, the

question being left to the jury on proper evidence."^

GovERiS'^OB, see latest topical index.

of name of banking firm. Read v. Mackay,
47 Misc. 435, 95 N. Y. S. 935.

52. Regardless of pendency of action for
determination that he has no interest In

name. Read v. Mackay, 47 Misc. 435, 95 N.
Y. S. 935.

53. Acker, MerralX & Condit Co. v. Mc-
Gaw, 144 F. 864.

54. In absence of agreement vendor may
resume his former business. Bradford v.

Montgomery Furniture Co., 115 Tenn. 610, 92

S. W. 1104.
55. White v. Trowbridge [Pa.] 64 A. 862.

5«. Griffith v. Kirley, 189 Mass. 522, 76 N.
E. 201.

57. No implied covenant not to solicit
t.-ade from former customers. Griffith v.
Kirlev. 1S9 Mass. 622. 76 N. B. 201.

58. American Ice Co. v. Meckel, 109 App.
Div. 93, 95 N. Y. S. 1060.

50. Sale of business is sale o£ good will.

Shafer v. Sloan [Cal. App.] 85 P. 162.

60. Exception applies only to property
expressly exempted by statute. Lothrop
Pub. Co. V. Lothrop, Lee & Shepard Co., 191
Mass. 353, 77 N. E. 841.

61. Lothrop Pub. Co. v. Lothrop, Lee &
Shepard Co., 191 Mass. 353, 77 N. E. 841.

62. Same as though he had purchased un-
der order of court. Griffith v. Kirley, 189
Mass. 522, 76 N. B. 201. There being no
evidence on which the court could pass on
the value of the good will, the decree must
be reversed, though the court found the
value of the tangible property and the good
will to be a certain amount. Id.
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GRAND JURY.™

Constitntion of Juries; Qnallflcatlons of
Jurors (1884).
Jury Lists; Summoning and Impaueling of

Jury (1884).
Powers and Procedure (1883).

'

BAcct of nicgalWy In Constitution or Pro-
ceedings of Juries (1886).

Objections and Waiver Thereof; Estoppel
to Urge (1888).

Secrecy of Deliberations (1889).

The qualification of jurors and the drawing of general jury lists are more
fully treated elsewhere.^''

Constitution of juries; qiMlifications of jwors.^^—Where the constitution fixes

the number of juTors, neither the jury itself nor the court can excuse a member after

the jury has been legally organized, but the power of the court is limited to a dis-

charge of the entire body."' Among the persons commonly disqualified are those

charged with any crime or offense/" public officers,'^ and persons who have not paid

their taxes for the preceding year.'^ In some states only freeholders and house-

holders are eligible.'^ In others the accused may object to anyone summoned on

the ground that he is a witness on the part of the prosecution and has been sum-

moned or bound in a recognizance as such.^* The fact that one was a member of

(he coroner's jury is not a ground for challenge in Arkansas.'^ Where the accused

is a negro there must be no discrimination against members of his race in the selec-

tion of the jury.'^

Jury lists; summoning and impaneling of ywr?/.'^—Statutes prescribing the

time and manner of selecting jurors are usually regarded as directory,'" an'd a sub-

stantial compliance therewith is sufficient.'" In most states the jury is required to

be selected by chance by drawing from slips containing the names of those sum-

63. EspeciaUy where prior to insolvency
buyer had obtained all the benefits whioli
could accrue under it. Bo-wers v. Ocean Ace.
& Guarantee Corp., 110 App. Dlv. 691, 97 N.
T. S. 485.

64. Jenkins v. Bllot [Mass.] 78 N. B. 431.

65. Von Au v. Magenheimer, 100 N. T. S.

659. See Damages, 7 C. L. 1029.
66. See 5 C. L. 1591.
67. See Jury, 6 C. L. 316.
es. See 6 CJ. L, 1691.
69. Action of court in excusing membej'

held a nullity, and further action in appoint-
ing another person to take his place was
invalid and latter person was not a member.
Ex parte Love [Tex. Cr. App.] 16 Tex. Ct.
Rep. 65, 93 S. W. 551.

70. Violation of municipal ordinance is

not a "crime or offense" within meaning of
Acts 1898, No. 135, § 1, p. 216, and does not
render juror incompetent. State v. Calhoun
[L,a.] 41 So. 360. Since it is not cognizable
by the grand Jury. State v. Bush [La.] 41

So. 793.
71. Pen. Code 1895, § 811, declaring that

certain county officers shall be incompetenf
to serve during their res'pective terms of of-
tice. creates a disqualification propter de-
fectum. Parris v. State, 125 (3a. 777, 54 S. B.
751.

72. Under Code N. C. § 1722, even before
it was amended by Acts 1899, p. 901, c. 729,
a failure to pay any part of the taxes as-
sessed against a person for the preoedingr.
year disqualified him. Breese v. U. S. [C.

C. A.] 143 F. 250.

73. Evidence held to sustain finding thai
juror was a householder. MoC'ampbell v.

State [Tenn.] 93 S. W. 100.

74. Kirby's Dig. § 2220. Sullins v. State
[Ark.] 95 S. W. 159. Pact that his nam"e was
indorsed on indictment as witness for stat>;
held no ground 'for challenge where it did
not appear that he had been summoned or
bound in a recognizance an such witness at
the time of the challenge. Id.

75. Sullins v. State [Ark.] 95 S. "W. 159.

76. Motion to quash indictment on
ground that accused was a negro and that
man he was charged with murdering was a
white man, and that he was discriminated
against in that there were no names of ne-
groes in the jury box from -which grand jury
that indicted him was drawn, held properly
overruled where none of such facts were prov-
ed. State V. West, 116 La. 626, 40 So. 920. Mere
fact that all of the names drawn out of the
venire box were those of white men held
not to show discrimination, in absence of
showing that box contained no names of
negroes. Id. Alfidavit held insufllcient to
present question of discrimination. Smith
V. Com. [Ky.] 91 S. W. 742. Evidence
not to show discrimination. Thomas v. State
[Tex. Cr. App.] 16 Tex. Ct. Rep. 535, 95 S.

W. 1069.

77. See 5 C. L. 1591. See, also. Jury, 6 C.

L. 316.

78. Pact that commissioners assigned to

grand jury, as their names were drav/n,
those persons whom they deemed best qual-
ified instead of returning the persons whose
names were first drawn as required by Cr.
Code 1902, § 39, held a mere irregularity.
State V. Smalls, 73 S. C. 516, 53 S. B. 976.

79. Law relating to drawing and selec-
tion of jurors need not be followed with



7 Cur. Law. GEAND JUEY. 1885

- moned.^" The right to make up a deficiency in the number of jurors caused by ex-

cusing some of them,=i to excuse the foreman and to appoint another in his place/^
to empanel a second jury at the same term/^ and the practice in such cases, is

regulated wholly by statute and varies in the different states. In certain of the
courts of Alabama a grand jury may be summoned for each term if/ in the opinion
of the court, it is necessary." In that state it is sufficient if the organization of the
jury is incorporated in the minutes at any time before the adjournment of the term.^^

The fact that a jury commissioner, who assisted in listing and drawing a jury which
returned an indictment for,homicide, was related to the person alleged to have been
killed by the accused will not vitiate the indictment unless the relationship is such
as to lead to the presumption that he was thereby affected in such a manner as to

impair the proper discharge of his duties..** In the absence of proof to the con-

trary it will be presumed that the statute was followed.*'

Powers and procedure?^—It is generally held that the grand jury may act upon
information received by them from the examination of witnesses without a formal
indictment or other charge previously laid before them.*^ In some states, however.

technical and literal strictness. State v. Dis-
brow [Iowa] 106 N. W. 263.

80. Jury illegally coostituted where judge
arranged slips containing names face up :n
hats, so that he could read names before
picking them up, and himself drew out only
names of such persons as he desired to serve,
in contravention of Acts 1896, p. 95, c. 84, §

4, requiring names to be placed In boxes or
hats and drawn in regular order by some
person designated by the judge. Sheppard
V. State [Miss.] 42 So. 544.

81. Court held to have complied with
Code 1896, § 5023, in summoning two qual-
ified persons to make up deficiency where
number of jurors was reduced to 14. Jacobs
v. State [Ala.] 42 So. 70. Where number of
jurors was reduced below 15 and trial court
complied with Code 1896, § 5023, In complet-
ing the grand jury, held Immaterial that
number was increased to over 15. Walker
V. State [Ala.] 41 So. 878.

sa. Action of court held In compliance
with Code 1896, I 5022. Jacobs v. State
[Ala.] 42 So. 70.

S3. When, after a grand jury has been
regularly and properly discharged, an ex-
igency arises requiring a further service of
that nature, the court may call In the entire
body of members summoned and impanel a
new jury, instead of recalling the discharged
panel, notwithstanding provision of Code, §

5240, that grand jurors shall appear on sec-
ond day of each term of court, and from
their number the proper number shall be
drawn, .who shall constitute the grand jury
for that term. State v. Disbrow [Iowa] 136
N. W. 263. Such practice after original In-
dictment had befen set aside held no ground
for setting aside second one. It being a sub-
stantial compliance with the law. Id. Only
authority for organizing a second grand
Jury at the same term of court Is that con-
ferred by. Code 1896, § 6000, and an order
making provision for a second grand jury at
an adjourned term which shows that it was
made under § SOOl, which applies solely to
special terms, is unauthorized and Indict-

ments returned by such Jury are void. Fry-
er v. State [Ala.] 41 So.-172.

84. It is not necessary' that the opinion'

of the judge of the criminal court of Jeffer-
son county that it is necessary to summon
and impanel a grand jury be in the form of
a written order, but It may be expressed or-
ally. Acts 1900-01, p. 217, § 10, construed.
Dix v. State [Ala.] 41 So. 924. Record re-
citing that grand jurors were drawn accord-
ing to law, and that court organized jury, at
beginning of the term from venire turned
into court by sheriff, held to show that opin-
ion had been duly expressed and communi-
cated to the proper officials, and that Jurors
had been duly drawn and summoned. Id.

,85. Act 1895, p. 1227, § 22, does not apply
to general orders, but merely to judgments
and decrees. Jacobs v. State [Ala.] 42 So.
70.

86. This fact must be determined hv pre-
siding judge In exercise of sound dis $ etion.
State V. Perry, 73 S. C. 199, 53 S. B. 169.
Held error for circuit judge to quash in-
dictment on ground that parties were re-
lated by affinity within the sixth degree and
that he was therefore without power to ex-
ercise his discretion. Id.

87. State V. West, 116 Da. 626, 40 So. 920.
88. See 5 C. L. 1592.
89. Examination need not be preceded by

presentment or Indictment formally drawn
up, but jury may proceed, either upon their
own knowledge or upon the examination of
witnesses, to inquire for themselves whether
a crime cognizable by the court has been
committed, and may subsequently embody
the result of their investigations in an in-
dictment. Hale v; Henkei, 201 U. S. 43, 50
Law. Ed. .

NOTE. InqnlHltoTlal poTver: In America
the grand jury, in all cases, are practically
in the position of the English grand jury
when making presentments of matters that
come to their own knowledge (U. S. v. Hill,

1 Brock [U. S.] 156), and may, as in Eng-
land in cases of presentment, examine -wit-

nesses as to the crime under investigation.
This inquisitorial power was recognized in

this country before the adoption of the fifth

amendment (Addison's Pa. Rep. App. 38),

and was fully supported by Mr. Justice Cat-
son in the investigation in 1851 in Tennessee
of the Cuban expedition (Wharton Crim. P.
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it liiis no inquisitorial powers except such as arc expressly conferred upon it b^'

statute."'' In the absence of a statutory provision to the contrary, the jury may
sit and deliberate until the end of the term for which it is organized unless sooner

discharged by the eourt/^ and the court may recess it and reconvene it at any time

so long as it has not been discharged by an order of court or by operation of law."-

In summoning witnesses it is generally sufficient to apprise them of the names of

the parties with respect to whom they will be called to testify without indicating

the nature of the charge against them."^ In the absence of a statute to the contrary,

the jury may visit the scene of the crime without the permission of the court pro-

vided it is within their territorial jurisdiction.'* The number of jurors who must
concur in finding an indictment is fixed by statute.'^

Effect of illegality in constitution. ,or proceedings of juriesJ'"—Indictments

found by a jury composed of any other number of members than that fixed by the

constitution,"^ or by a jury constituted in any other manner than that prescribed by

statute,"* are void. Statutes in many states, however, provide that no objection

can be taken to the indictment because of defects relating to the formation of the

jury."" In some states it is expressly provided that an indictment may be set aside

& p. § 337 note). The Federal courts have
generally adopted this view (Chfirge to

Grand Jury, 2 Sawy. [U. S.] 667; U. S. v.

Kimball, 117 F. 156; TJ. S. v. Terry, 39 F.

B35, and dicta of Mr. Justice Brewer in Fris-

ble V. U. S., 157 U. S. 160, 39 Law. Ed. 657),

;i,nd the contrary view In U. S. v. Kilpatrick,

16 F. 765, was avowedly based on the state

practice in North Carolina. In the states

too, the weight of authority supports the
decision in Hale v. Henkel, 201 U. S. 43, 50

Law. Ed. .— . Ward v. State, 2 Mo. 120;

State V. Terry, 30 Mo. 368; Commonwealth v.

Smyth, 11 Cush. [Mass.] 473; State v. Wol-
cott, 21 Conn. 272; State v. Magrath, 44 N. J.

Law, 227; Blaney v. Maryland, 74 Md. 153.

Some state courts, however, following the
English practice, still require a specific

charge. In re Lester, 77 Ga. 143; Lewis v.

The Board, 74 N. C. 194.—From 6 Columbia
L. R. 347.

SM). If offense is one In respect to which
•no such power has been expressly granted,
investigation must be confined to grand ju-

rors themselves and they cannot base pre-
sentment or indictment on testimony of wit-
nesses summoned at their own instance, but
only on their own personal knowledge or
information. State v. Wilson, 115 Tenn. 725,

91 S. W. 195. Inquisitorial power granted in

cases of gaming and tippling does not ex-
tend to cases of perjury consisting in the
violation of the preliminary oath required
of liquor dealers not to allow gaming on
the premises, though breach of such oatli is

made perjury by Shannon's Code § 67S1. Id.

Fact that S 6781 was taken from Acts 1846.

c. 90, which gave inquisitorial powers in in-
vestigating its violation, does not chfing-i

rule in view of fact that such grant of pow-
er was omitted from Code of 1858. Id. Of-
fense of selling liquor without a license is

within inquisitorial powers. McCampbell v.

State [Tenn.] 93 S. W. 100.

91. Jacobs V. State [Ala.] 42 So. 70. Where
grand jury of city court of Talladega ad-
journed in March until May unless sooner
called, held that proceedings whereby It re-
convened and found indictment in April were

valid. Acts 1898, p. 737, § 1, Acts 1894-95,
p. 1220, § 5. Id.

le. Jacobs V. State [Ala.] 42 So. 70. Judge
may authorize jury to take a recess for a
longer period than that prescribed by stat-
ute. Ex part» T,r...„ ri^ox. Cr. App.] 16 Tex.
Ct. Rep. 65, 93 S. W. 551.

03. Hale v. Henkel, 201 U. S. 43, 50 Law.
Ed. .

94. Scene of homicide, where it was with-
in the corporate limits of the parish seat.
State V. Johnson, 116 La. 855, 41 So. 117.

Wi. Under Wilson's Rev. cS; Ann. St. 1903,
I 5349, an Indictment cannot be found ex-
cept by the concurrence of at leSst 12 jurors.
Robinson v. Territory, 16 Okl. 241, 85 P. 451.
Since under Shannon's Code § 7055, 12 jurors
may find a valid indictment, objection that
presentment was invalid because 13 did not
sign it held without merit, there being no
objection urged to any member returning
the presentment or to the thirteenth mem-
ber who did not participate. McCampbell v.

State [Tenn,] 93 S. W. 100.-

98. See 5 C. L. 1594. See. also. Indictment
and Prosecution, 5 C. L. 1790.

97. Ex parte Love [Tex. Cr. App.] 16 Tex.
Ct. Rep. 65, 93 S. W. 551. Fact that court
erroneously excused a juror and appointed
another in his place held not to vitiate in-
dictment where latter person was after-
wards discharged and took no part in the
proceedings and was not present during
them. Id.

98. Indictment found by second grand
jury at an adjourned term held void, where
order making provision for such jury
showed that it was made under Code 1896,
§ 5001. which applies only to special terms,
instead of undei; § 5000. Fryer v. State
[Ala.] 41 So. 172. Where slips containing
names of jurors were placed in hat face up
?iid judge looked at them before drawing
them out imd selected only such as he de-
sired to serve. Slieppari v. Slate [Miss.]
42 So. 544.

no. Under Code 1896, § 5269, only suc!i
objection that can be so taken advantage <>(

is that jurors were no{ drawn in presence
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if any person otker than the jurors -was present during their deliberations.* It

has been held that the mere fact that an outside attorney assists the prosecuting at-

torney in the examination of witnesses will not have that effect.^ Indictments have

been held not to be invalidated because members who possess the requisite qualifica-

tions were irregularly drawn,^ or because persons exempt from service served as mem-
bers of the Jury,* or because the ease was presented to the jury by an assistant prose-

cuting attorney/ who should not have been appointed and who received a larger salary

than that allowed by law,' or because the jury received hearsay evidence,' or per-

mitted incompetent witnesses to testify before it.*

The court cannot go behind the return of the jury and inquire into the suffi-

ciency of the evidence to support an indictment." So too, if the jury had any legal

evidence before it to authorize a bill, the nature, character, and sufficiency of any

other evidence introduced before it cannot be inquired into for the purpose of at-'

tacking the validity and integrity of the indictment.*" But the court has inherent

of officers designated ty law. Shirley v.

State [Ala.] 40 So. 269. Failure of minute
entry to show that foreman was appointed
as required by Code 1896, § 5022, and ob-
iection that number "of Jurors was reduced
to 14, and § 5023 was not complied with in

making up the deficiency, are objections
going to the formation of the Jury, and
hence are not grounds for quashing the in-

dictment. Id. Failure of jury commission-
ers to take oath required by Code 1896. §

4977. held no ground for quashing indict-
ment. Sims V. State [Ala.] 41 So. 413. In-
dictment cannot be objected to on ground
that jury was organized illegally and with-
out authority of law, and that no order was
issued by judge of circuit cou,rt requiring
clerk to issue venire for grand jury as re-

quired by statute. Bentley v. State [Ala.]

39 So. 649. No ground for quashing indict-
ment that 23 persons were dra"wn to serve as
grand jurors instead of 21, as required by
Cr. Code 1896, § 4989. Rogers v. State [Ala.]
40 So. 572. Net that more than 21 names
were drawn. Sanders v. State [Ala.] 41 So.

466. Code § 5321, denying to a defendant,
who has been held to an.-iwer befor-3 the
impaneling of the grand jury which returns
the indictment against him, the right to
move to set aside the indictment on the
ground that the Jury was not selected,
drawn, summoned, or sworn as prescribed by
law. does not violate Const, art. 1, § 11, pro-
viding that no person shall be held to an-
swer for a felony except on indictment by
a srand Jury, and amendment of 1884, pro-
viding that grand Jury may consist of any
number of mernbers, not less than five nor
more than 15, as the general assembly may
provide, at least so as to render invalid an
indictment found by a grand Jury of seven'
members duly constituted, one of whom was
challenged by defendant and disqualified for
his case, where five members Joined in find-

ing such indictment as required by Code §

5274. Busse v. Barr [Iowa] 109 N. W. 920.

1. Cr. Code Prao. § 158, subsec. 2, does
not authorize setting aside of Indictment
because of fact that sworn Interpreter was
present during examination of witnesses
who could not speak English, where he was
nit present during deliberations of Jury.
Fletcher v. Com. [Ky.] 96 S. W. 855.

a. Attorney for local option party, where

he did not comment on evidence and was
not present during Jury's deliberations. Mc-
Elroy V. State [Tex. Cr. App.] 16 Tex. Ct.
Rep. 424, 95 S. "W. 539.

3. State V. Cambron [S. D.] 105 N. W. 241.
4. Defendant cannot object to indictment

because names of persons exempt from ser-
vice because of having previously served
within a year were placed in the box from
which the names of the grand jurors were
drawn, or because such persons served as
members of the Jury, the exemption being
personal to the jurors. State v. Hopkins, 115
La. 786, 40 So. 166.

5. Because case was presented by as-
sistant U. S. attorney who took oath of of-
fice the day before case was taken up and
resigned a few days thereafter. Browne v.

U. S. [C. C. A.] 145 F. 1.

e. Whether assistant should have been
appointed in view of fact that he had al-
ready familiarized himself with the ease,
whether his salary was in excess of appro-
priation or of the statutory designation,
and whether at the time of his appointment
he was counsel for persons having claims
against the government, held immaterial on
motion to quash and plea in abatement.
Browne v. U. S. [C. C. A.] 145 F. 1.,

7. Is not one of the grounds enumerated
by the statute. Robinson v. Territory, 16
Okl. 241, 85 P. 451. "Wilson's Rev. & Ann.
St. 1903. § 5399, providing for setting aside
indictment on motion "when it is not found"
as prescribed by the statute, means when
not concurred in by at least 12 grand Jurors,
and has no reference to the kind or char-
acter of the evidence received by the jury.
Id.

8. Not because accused "was called as a
witness, not"withstanding provisions of Code
S 5319, that indictment may be set aside
when any person other than the Jurors was
present during the examination of the
charge, except as required or permitted by
law, and of § 6484 that defendants in crim-
inal cases cannot be. called as witnesses by
the state. State v. Shepherd, 129 Iowa, 705,
106 N, "W. 190.

9. In re Atwell, 140 F. 368; State v. Shep-
herd, 129 Iowa, 705, 106 N. "W. 190.

10. Accused held not entitled to Inspect
the transactions, minutes, and records of
jury on ground that it had admitted im-
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power to set aside an indictment whenever it appears that it has been found with-

out evidence or wholly upon illegal or iaeompetent testimony, or where it is based

in part on the testimony of the defendant who has been compelled to be a witness

in violation of his constitutional right.^^

Objections and waiver thereof; estoppel to wge}^—Fundamental and jurisdic-

tional objections may be availed of at any time, even after conviction.^' The right

to a jury of a specified number of members may be waived by the accused even

though it is a constitutional one.^* Errors in procedure in the selection of the jury

are waived by failure to object to the submission of the case to it or to a trial on the

indictment as returned.^° A juror disqualified propter defectum must be chal-

lenged by the accused before the finding of the indictment,^' unless it appears that

he did not have full notice or opportunity to make the challenge at that time.*^ So
too, it is generally held that, if the accused has knowledge of the fact that his ease is

to be investigated, a failure to challenge the array is a waiver of the objection that

the race to which he belongs has been discriminated against in the selection of the

jury,^' though there is some conflict of authority in this regard.^' The failure of

one confined in jail at the time of the impaneling of the jury to request that he be

brought into court so as to challenge the array precludes him from afterwards mov-

ing to quash the indictment on the ground that he was not afforded an opportunity

to make such challenge.'"' In some states the impaneling of the jury is made con-

clusive evidence of its competency and qualifications.''^ In others it is expressly

provided that irregularities in the selection of the jury will not vitiate the verdict

unless prejudicial.^''

material. Irrelevant, and Illegal evidence,
there being no pretense that there was not
sufficient legal evidence on which to find

indictment. Gaines v. State [Ala.] 41 So.

865.
11. Notwithstanding mandatory provi-

sions of Cr. Code § 313 that a motion to dis-

miss can be made only on grounds enumer-
ated therein. People v. Steinhardt, 47 Misc.

252, 93 N. T. S. 1026.
la. See 5 C. L. 1594. See, also. Indict-

ment and Prosecution, 5 C L. 1790.

13. That jury was composed of more or
less than constitutional number of members.
Ex parte Love [Tex. Cr. App.] 16 Tex. Ct.

Rep. 65, 93 S. W. 551.

14. Even if defendant had constitutional
right to have Jury composed of seven mem-
bers, held that he waived it by failure to

insist upon it at any stage of the proceed-
ings between the submission of his case to

the grand jury and the final affirmance of
his conviction on appeal. Busse v. Barr
[Iowa] 109 N. W. 920.

15. Objection that, through omission to

fill vacancy due to a challenge of a member
by defendant as prescribed by Code § 5246
as amended by Acts 27th Gen. Assem., p.

61, 0. 114, % 2, jury was composed of six
instead of seven members, where Indictment
is concurred in by at least five. Busse v.

Barr [Iowa] 109 N. W. 920.

16. On ground that juror, who is a coun-
ty ofllcer, is incompetent under Pen. Code
1895, § 811. Parris v. State, 125 Ga. 777, 54

& B. 751.
17. Where he seeks to make objection

-subsequently, must show that he did not
have such opportunity. Parris v. State, 125'

Ga. 777, 54 S. E. 751. Where accused bas

been arrested upon a warrant charging him
with an offense, and has been committed
to await the action of the grand jury, or
has given bond for his appearance, he is
apprised of fact that his case will be In-
vestigated, and hence must make such ob-
jections before indictment is returned
against him. Id.

18. Plea in abatement properly stricken
where he failed to object to jury. Rivers v.

State [Tenn.] 96 S. W. 956. Where he takes
no steps to object to jury's formation, and
between finding of indictment and day set
for trial asks that a special panel be sum-
moned for his trial," he cannot subsequently
raise such objection by motion to quash.
Ransom v. State [Tenn.] 96 S. W. 953.

19. Failure does not preclude motion to
quash indictment. Thomas v. State [Tex. Cr
App.] 16 Tex. Ct. Rep. 535, 95 S. W. 1069.

30. Thomas v. State [Tex. Cr. App.] 16
Tex. Ct. Rep. 535, 95 S. W. 1069.

SI. Error In drawing jury is not cured
by Ann. Code 1892, § 2375, providing that
no objection shall be raised to jury after it

is impaneled, "where objection is made be-
fore the impaneling. Sheppard v. State
[Miss.] 42 So. 544.
22. Civ Code 1902, § 2947, providing that

no irregularity of any writ of venire facias,
or in the drawing, summoning, returning, or
empaneling of jurors shall be sufficient to
set aside the verdict unless prejudicial, or
unless objected to before verdict, applies to
grand as well as petit jurors. State v.
Smalls, 73 S. C. 516, 53 S. E. 976. Fact that
instead of returning as grand Jurors those
members whose names were first drawn as
required by Cr. Code 1902, § 39, the com-
missioners assigned to the grand Jury as
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Objeetioiis which do not appear of record can be aTailed of only by motion to

quash,*' or by pleas in abatement,^* and are waived by going to trial on the merits/'
in the absence of a stipulation to the contrary.^^ Objections which appear of record

are ground of error. ^^ A motion to quash must be made before arraignment and
plea^* and pleas in abatement are waived by going to trial on the merits before they

are passed upon.^" Pleas in ahatement setting up mere irregularities in the selec-

tion of jurors should be drawn with the greatest accuracy and precision and must be

certain to every intent.''" A motion in arrest of judgment cannot be entertained

after sentence.'^

Secrecy of deUheratioTis.^^—^The obligation of secrecy imposed on a grand juror

is not a personal privilege which may be waived by him, but an obligation which pro-

liibits a diselosure,^^ except when the ends of justice require it, in which case it can

only be made by permission of and uuder the direction and supervision of the court.'*

The obligation is not removed by the juror's discharge,'^ and hie disclosure to

counsel for a person indicted, before his trial, of the evidence on which the indict-

ment is based is a contempt, regardless of the purpose for which the disclosure is

made.'' The testimony of grand jurors cannot be introduced to impeach an indiet-

their names were drawn those persons whom
they regarded as best qualified for grand
jury duties, held a mere Irregularity and
waived when first objected to on appeal.

State V. Smalls, 73 S. C. 516, 33 S. E. 976.

33, Mclnerney v. U. S. UC C. A.1 147 F, 183.

Under the practice In the Federal courts of

North Carolina objections dehors the rec-

ord, such as that jurors were disqualified

because of nonpayment of taxes, may be
made by motion to quash. Breese v. U. S.

[C. C. A.] 143 F. 250.

24. Must be presented by plea In abate-
ment duly verified and sustained by com-
petent evidence. Tliat negroes were ex-

cluded from grand jury on account of their

race. Ransom v. State £r«nn.] 96 S. W.
963.

as. Objection that grand jurors to take
the place of those excused were brought in

from the bystanders Instead of being sum-
moned from the body of the district. Mc-
lnerney V. U. S. tC. C. A.] 147 F. 183. Fact
that one of the grand jurors concurring In

finding indictment was incompetent to serve
is waived unless talcen advantage of by plea
in abatement, and cannot first be taken ad-
vantage of on motion for new trial. Colson
V. State [Fla.] 40 So. 183.

26. Order entered by consent on the entry
of a plea of not guilty reserving to defend-
ant the right to take advantage on motion
in arrest of judgment, or for a new trial of

all matters which could be taken advantage
of by motion to quash or demurrer, held to

give him right to make objection that Jurors
were disqualified at subsequent term, even
after his trial and conviction. Breese v. U.

a [C. C. A] 143 F. 250.

JBT. Waived by failure to assign them as
error on suing out writ of error. Mclnerney
v. U. a ,[C. C. A.] 147 F. 183.

as. On ground of discrimination against
negro in selecting grand Jury. Smith v.

Com. £Ky.] 91 S. W. 742. On ground of In-

competency of a juror. State v. Bush [la..]

41 So. 793.

as. Before the action of the court is -In-

voked upon them. McCampbell v. State

[Tenn.] 93 S. "W. 100.

7 Curr. Li.—119.

SO. Colson V. State [Fla.] 40 So. 183.
Plea in abatement on ground that a certain
person was sTvorn and charged as a member
of the Jury, while record showed that an-
other person not qualifl^ as a member par-
ticipated in the deliberations, beld fatally
defective In failing to aver that the pre-
sentments were found on the information of
one of the grand jurors, where th« offense
was w^ithin the jury's Inquisitorial powers,
and it was impliedly conceded that there
were 12 jurors, • the necessary presumption
being that presentments were found by them.
McCampbell v. State [Tenn.j 93 S. W. 100.

31. Mclnerney v. U. S. [C. C. A.] 147 F.
183.

32. See 5 C. 1.. 1595.
33. In re Atwell, 140 F. 368.

34. In re Atwell, 140 F. 368. Fact that
court quashed the Indictment held not to
justify disclosure, the court having no auth-
ority to go behind the indictment and pass
upon the sufficiency of the evidence, and
its action not having been based on tha't

ground. Id. Secrecy' imposed by the com-
mon law and statutes -upon the proceedings
will not prevent the public or an individual
from proving by members of jury, in a
court of Justice, what passed before it, when,
after the purpose of secrecy has been ef-

fected, such disclosure becomes necessary
for the furtherance of justice or tor the pro-
tection of public or individual rights. State
V. Campbell [Kan.] So P. 784. Gen. St. 1901,

§ 5535, providing that no grand juror shall

disclose any evidence given before the grand
jury "except when lawfully required to tes-
tify as a witness in relation thereto," is

not limited by § 5533, permitting such evi-

dence in certain cases, and the enumeration
of two cases in' the latter section in which
It is admissible does not operate to exclude
it In all other cases. Id.

35. In re Atwell, 140 F. 368.

36. In re Atwell, 140 F. 368. Rev. St. 5

725 does not preclude punishment. Id.

TTotei Because of their oath of secrecy,
grand jurors are Incompetent to act as wit-
nesses of testimony presented before them
unless the court decides their evidence la
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ment found by them,'^ aiid the imle as to the secrecy of the proceedings is generally

applicable to the prosecuting attorney.'^ Where witnesses cannot speak English

and the jury does not understand their tongue, it is proper to permit a sworn in-

terpreter to remain in the jury- room while they are testifying for the purpose of

translating their testimony.^"

In the absence of a statutory provision to the contrary, the court has no au-

thority to appoint a stenographer to take the testimony heard before the Jury.*"

In some states where a stenographer is provided for, the court has no authority to

permit the accused to inspect the minutes of the testimony.*^ In others the accused

is not entitled to inspect them as a matter of right but as a matter of Judicial dis-

cretion,*^ and a motion to permit him to do so will only be entertained for the pur-

pose of enabling him to move to set aside the indictment upon one or more of the

gTounds permissible by law.*^ The fact that the charge was initiated before the

grand jury without a preliminary hearing before a magistrate has no bearing on the

question whether an inspection should be granted.*'' The minutes of the evidence

of a witness cannot be u.sed either directly or indirectly to impeach him at the trial.*^

Geoi.'nd Rents, see latest topical index.

necessary on the ground of public policy.

Burdick v^ Hunt, 43 Ind. 381, 389; State v.

Broug-liton, 29 N. .C. 96, 45 Am. Dec. 507.

Therefore, though "seemingly the only case
other than In re Atwell, 140 F. 368, where a

grand juror was punished ITor contempt, in-

volved a revelation made during the jury's

session (In re Summerhayes, 70 F. 769), it

Is evident the court has the povVer to en-
force the obligation of secrecy after the
Jury's discharge. And the reason for such
enforcement, tlie weakening of the prosecu-
tion's case (Crocker v. State, 19 Tenn. 127;

1 Chitty Crira. Law SIT), applies equally to
revelations before and after discharge.

—

From B Columbia L. R. 366.

37. As to whether prosecuting attorney
was present and advised as to the action to

be taken, and as to who else was present.
State V. Hopkins, 115 La. 7S6, 40 So. 166.

3S. Refusal to allow him to testify as to

whether he was present and advised as to
action to be taken during investigation of
charge against defendant, and as to who
else T/as present, held proper. State v. Hop-
kins, Ho La. 786, 40 So. 166.

39. Where prosecuting witness cannot
speak Engli.sli, and interpreter does not re-
main during deliberations. Fletcher v. Com.
[Ky.] 96 S. W. 855. Notwithstanding Cr.
Code Pr. § 110, providing that no person but
prosecuting attorney and v/itness under ex-
amination shall be present. Lyon v. Com.
[Ky.] 96 S. W. 8,57.

40. Cr. Code Pr. § 110, providing that nc
person except tlie attorney for the common-
wealth and the "witness under examination
shall be present while the jury are examin-
ing a charge, and no person whatever while
they are deliberating or voting, is perempt-
ory. Commonwealth v. Berry [Ky.] 92 S. W.
936. Mandamus will lie to compel court to
set aside order appointing stenographer. Id.

41. The court of common pleas is without
power to entertain a motion' by the
defendant in a criminal prosecution to
inspect the minutes of the grand jury
or a transcript made by the official stenog-

rapher of the te.>!timony taken before tlie

grand jury; nor is there any discretion in

the court to permit a disclosure of the pro-
ceedings before the grand jury except in

the actual trial of the case, where the testi-
mony of a witness is a matter of issue in

determining the facts which are to be
weiglied by the jury. State v. Haugh, 4 Ohio
N. P. (N. S.) 79.

43. Laws 1885, p. 600, c. 348. People v.

Steinhardt, 47 Misc. 252, 93 N. Y. S. 1026.
43. People V. Steinhardt, 47 Misc. 262, 93

N. T. S. 1026. Motion to inspect minutes on
ground that certain persons were present in
violation of Cr. Code § 313, their names not
appearing on the indictment as witnesses,
held without merit, there being nothings
further to sho'w that- they were not present
as witnesses and the remedy for failure to
indorse names on indictment being l3y appli-
cation to have names furnished, under

fj 217.
Id. Is not entitled to such an inspection in

order to enable him to prepare for trial

(Id.), or because he is ignorant of the testi-
mony upon which the jury acted and be-
lieves that it is insufficient in law .(Id.). I.=

entitled to an inspection of so much ot the
testimony as will enable him to move to

set aside the indictment on the ground
that he was compelled to be a witness
against himself. Of his own testimony and
that of the stenographer of a previous grand
jury before which he testified. Id.

44. People V. Steinhardt, 47 Misc. 252, 93

N. T. S. 1026.
45. On cross-examination of a witness foi

defendant, who had testified before grand
jury but -whose name \vas not indorsed on
the indictment and whose testimony was
not returned therewith, permitting county
attorney to read from typewritten docu-
ment a.nd to ask witness if he did not tes-
tify in accordance with such statement
when before the grand jury, and to ask wit-
ness to read document and to state w-hetheT
he had so testified, and refusal to allow de-
fendant's attorney to inspect such document
held not prejudicial error, where there waj
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GUARANTY.

§ 1. Wliat Constitutes (ISOl).
§ 2. Forms and Requisites o'f the Contract

(1S91).
§ 3. Operation and EtTcct ot Guaranty

(1S92).

§ 4. Rig^lits and Remedies Bct^veen Guar-
antor and Frincliial Debtor (1895).

§ 5. Actions on Guaranty (1S95).

§ 1. What constitutes.*^—A guaranty is a collateral promise to answer for tlie

debt of another.*^ Whether certain facts make an obligation an original or a

collateral undertaking is a question of law.** One who conveys land by warranty
deed may subsequently guaranty the payment of taxes primarily the obligation of

his grantor.*"

§ 2. Form and requisites of the contractJ^"—A mere proposal to guaranty

must be accepted/^ and before acceptance may be recalled/^ but a guaranty being

absolute no notice is necessary of any acceptance or of advances under it.''' There

no attempt to use dopument as evidence and
Its character did not appear. State v. Wood-
ard [Iowa] 108 N. W. 753.

48. See B C. L. 1596.
47. See 5 C. L.. 1596. Where a bank pur-

chased stock for a trust company never
debiting it on tlie bank books, but taking
for the amounts expended the notes of em-
ployees of the company guaranteed by the
company,, the company -was liable only as
guarantor. Maryland Trust Co. v. National
Mechanics' Bank, 102 Md. 608, 63 A. 70. An
indorsement by one corporation of the notes
of another corporation in Tvhich the first

named corporation owns all the stock is a
guaranty based on a valuable consideration
and is not void as an accommodation in-

dorsement. In re New York Car Wheel
Works, 141 P. 430. In action on alleged
contract under which plaintiff claimed to

have delivered bonds to defendant for rein-
vestment under a guaranty to make good'
any resulting loss, evidence held insufficient

to establish guaranty. Linden v. Thieriot,

101 N. Y. S. 568. A mere receipt for interest

on a mortgage signed by defendant and re-

citing that the money was received from one
K. with the understanding that he guaran-
teed the payment of tlie mortgage, unex-
plained, was unintelligible, and did not show
a guaranty by defendant. CommonweaUh
Bank of Baltimore v. Kirkland, 102 Md. 662,
62 A. 799.

48. Where defendant agreed to see that
the account of a third person was paid and
plaintiff with his consent charged it to him
and extended no cl-edit to the third person,
the undertaking was not collateral and de-
fendant could not plead failure of consider-
ation for a note subsequently executed.
Gates V. Morton Hardware Co.' [Ala.l 40 So.
509.

49. Where upon discovery of tax Ifen
plaintiff took security from his grantor's
grantor and about the same time defendant,
the grantor, gave instrument reciting that
"in any event we guarantee the payment of
said taxes" and plaintiff "shall suffer no
loss," and plaintiff did not realize on secur-
ity given him by defendant's grantor. Big-
low V. Stearns, 137 Mich. 26, 100 N. W. 125.

.W. Sea 5 C. L.. 1597.
51. American Exch. Nat. Bank v. Seav-

erns, 121 111. App. 480. Must be accepted

and acted upon. Irving Nat. Bank v. Elllis
[N. J. Law] 64 A. 1071. If the guaranty is

signed by the guarantor without any pre-
vious request of the other party and in his
absence, for no consideration moving be-
tween them except future advances to be
made to the principal debtor, the guaranty
is in legal effect an offer or proposal on
the part of the guarantor needing an accept-
ance by the other party to complete the
contract. William Deering & Co. v. Mortell
[S. D.] 110 N. W. 86. Guaranty of machinery
agency contract signed by guarantors with-
out plaintiff's knowledge and without con-
sideration from him held not absolute but
a mere offer of guaranty not binding with-
out acceptance. Id. Guarantors not estopped
to deny obligation because after principal's
liability had been ascertained he delivered
certain notes to them as security in case
plaintiff should seek to hold them liable,
which notes were later returned. Id.
Where an instrument of guaranty executed
by defendant and others as officers of a cor-
poration^ was rejected by plaintiff and an
individual guaranty substituted to which
defendant -was not a party and on the faith
of which alone goods were shipped, defend-
ant was not liable though the instrument
he signed was never returned to him.
Bridgeport Malleable Iron Co. v. Iowa Cut-
lery Works [Iowa] 107 N. W. 937.

.52. Kamber v. Rosen, 98 N. Y. S. 839.
53. The true' test for determining wheth-

er an instrument is an absolute guaranty or
a mere offer of guaranty is mutual assent.
William Deering & Co. v. Mortell [S. D.J
110 N. W. 86. Held absolute. American
Exch. Nat. Bank v. Seaverns, 121 111. App.
480. In answer to plaintiff's inquiry as to
defendant's willingness to guaranty pay-
ment for goods sold to a third person, de-
fendant replied that he would do so provided
the purchaser was given a 30-day credit and
the right to make every second payment by
a 90 day note to be indorsed by defendant.
The purchaser never asked to be allowed to
give the note. Plaintiff sold goods in reli-
ance on the reply. Held there was prima
facie a meeting of the minds. Drucker v.
Heyl-Dla, 101 N. Y. S. 796. Where a guar-
anty was demanded and received as » con-
dition to withholding judicial proceedings?
and the proceedings wero withheld, no fur-
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must aJso be a legaP* and sufficient consideration.^'^ A guaranty being executed under
inisappreliension as to the amount secured, it is binding only up to the amount as to

which there "was no error/* and it is immaterial thai &e mistake was not induced

by the creditor."'' In such case, however, the person committing the error must
stand good for all losses resulting therefrom.^* The statute of frauds requires con-

tracts of guaranty to be in writing.^" The law of the place at which it is accepted

and acted upon controls as to the "validity of the instrument unless otherwise de-

clared in the writing itself.**

§ 3. Operaiion and effeet of guarcmiy.^^

Interpretation in genercdP—The liability of the guarantor is not to be ex-

tended beyond the terms of his contract,*^ but the instrument should be given effect

according to tiie apparent intention of the parties as gathered from its context and
the circumstances attending its execution.** This is especially so where the pro-

ther aaceptanoe was necessary. Newman v.

Searboroug-h, 115 La. SfiO^ 40 So. 248. In-
strument stating "Please let bearer have
wlia,tever lie wants at any time and I will

see that the same is paid for" held bindinig
guaranty when accepted rendering guaran-
tor liable without notice of acceptance.
Stewart v. Knight & Jlllson Co. Ilnd.] 76 N.
B. 743.

54. Guaranty of sons' debts In consiaer-
ation of suppression of criminal prosecu-

I tion of sons lield void, and the fact that a
legal consideration also entered into the
guaranty dad not validate it. Beal-Doyle
Dry Goods Oo. v. Barton lArk.] 97 S. "W. £S.

5H. Words "for value received" are prima
facie evidence of consideration to support
gruaranty of payment of note. "White v.

Western State Bank, 119 111. App. 354. Ma-
chinery agent's guaranty of a note under
contract of agency whereby plaintiff could
demand of defendant either casli or other
notes held supported "by a sufficient consid-
eration. Warder, JSushnell & Glessner Co. v.

Johnson, 114 Mo. App. 671, 93 S. W. 392.
Where a note is given in renewal of ar-
other on which defecidant is guarahtor and
the renewal note is not accepted until de-
fendant guarantees the same, it is immate-
rial that the- execution of the note precedes
the execution of the guarajity. 'White v.

Western State Bank, 119 111. App. 354. The
guaranty of payment of a past indebtedness
without a consideration passing to the guar-
antor is unenforceable. Wiiitehead v. Amer-
ican Ijamp & Brass Co. [N. J. Bq.J 62 A. 554.

56. "Where guarantor signed under belief
that obligation of $11,000 was only $1,100,
she was liable only to extent of $1,109, but
was not relieved altogether. Newman v.

Scarborough, 115 la.. 860, 40 So. 248.

57, 58. Newman v. Scarborough, 115 La.
«6fl. 40 So. 248.

59. See Frauds, Statute of, 7 C, L. 1813.
eo. Irving Nat. Bank v. Ellis [N. J. Lawl

64 A. 1071. Agreement ready for defendant's
signature drawn in Ne-vv York and signed
and mailed by defendant In New Jersey not
complete till accepted and acted upon in
Nev? Torlc and hence valid under the New
York law. Id.

61, ea. See 3 C. L. 1598.
63. Manatee County State Bank v, "Weath-

erly {Ala.] 39 So. 988; Stewart v. Knight
& Jillson Co. [Ind.3 76 N. E. 743. Where de-
fendant's guaranty was to pay for certain

carloads of oranges if the principals did not,
providing each bill of lading was accom-
panied by a certificate that the oranges "were
sound and shipped according to signed con-
tract between M. & S. and "W. & M., guar-
antor held not liable where certificates
failed to affirm that the oranges were
shipped according to the signed contract be-
tween M. & S. and "W. & M." Manatee
County State Bank y. "Weatherly tAla.] 39
So. 98S. A guaranty of payment of all
moneys to become due from a merchant for
merchandise does not cover the liability of a
firm of which he subsequently becomes a
member. Coan v. Partridge, 98 N. Y. S. 570.
Letter of guaranty dated in August, 1903,
and reciting that guarantor would guaranty
"future purchases during this year" should
be construed as limited to the remainder of
the year 1903. Whitehead v. American
Lamp & Brass Co. fN. J. Eq.] 62 A. 554. A
guaranty of payment for material "not to
exceed in the aggregate $13,009" held to
guaranty that $13,800 worth of material
should be paid for, and not to- mean that
the guarantor would stand good for any
default of the principal up to $13,000. Amer-
ican Bridge Co. v. Colonial Trust Co. [Pa.|
64 A. 532. Contract reciting the sale by
defendant and another to plaintiff of- their
two-thirds interest in the stock of a certain
corporation, and whereby defendant guaran-
teed the collection of certain notes and ac-
counts considered, and held, defendant was
liable thereon only to the extent of the
value of the assets up to the amount of the
corporate indebtedness. Miller v. Sloan
[Ark.] 95 S. W. 994. The. fact that the third
stockholder credited himself on the books of
the concern with amounts realized from the
collection of notes and accounts, as undi-
vided profits, instead of applying them to
the corporate debts, did not extend defend-
ant's liabDity. Id. The fact that after the
sale of the undivided profits to the third
stockholder, defendant told plaintiff that the
matter of payment of profits was between
plaintiff and the third stockholder did not
extend defendant's guaranty. Id. Should be
neither-limited nor extended by implication
beyond the terms of his contract. Bogrardus
v. Phoenix Mfg. Co., 120 111. App. 46: Dela-
ware County Nat. Bank v. King, 47 Misc.
447, 95 N. Y. a 964.

«4. Rundle v. Scully TMich.l 13 I>et. Leg.
N. 141, 107 N. W. 694; Bosworth v. Pearce. 28



7 Cur. Law. GUAEANTY § 3. 1893

curement of credit is the object of the guaraoity, and the character of the obligation
as limited or continuing is not declared by its terms/" In such case, if upon Ihe
whole evidence the instrument is still ambiguous, it should be interpreted most
strongly against the guarantor, especially where drawn by him.""

Fixing defavZf and liability of the guarantor.^''—Where the guaranty is one of
collection, it is the duty of the guarantee to use due diligence to recover from the
principal before the guarantor can be held liable,*' and the insolvency of the princi-
pal is not an esseuse for failure to do sq.*» A guaranty against loss is equivalent
to a mere guaranty of collection and not of payment, and imposes upon the guar-
antee the obligation to demonstrate the loss by legal proceedings,'" and if collateral

is. held to seek his remedy against it before having recourse to the guarantor." In
the case of an absolute guaranty of payment, however,"" theie is a breach if pay-

Ky. Lr. R. 1160, 92 S. "W. 277. According to
Intention as obtained from context. Dela-
ware County Nat. Bank v. King, 47 Mlse.
447, 95 IC. T. S. 954. Where a contract liy

whicii an fnvestm,ent company guaranteed
the repayment by It of a sum of money was
signed by parties not mentioned in the body
of the instrument, but who subsequently
made a contract stating that they had signed
the first contract as guarantors of the in-
vestment company, they were bound as
guarantors. BoswortH v. Pearee, 28 Ky. Li.

R. 1160, 92 S. W. 277. A contract guaranty-
ing payment for a heating plant provided
that the company furnishing the plant
should not be responsible except as to the.

rated capacity of the boiler. Held the wordsi
"rated capacity" referred not to the efficiency
of the boiler to warm the house but merely
to its theoretical capacity according' to the
customary way of rating s-uoh articles by
dealers. United States Heater Co. v. Jenss
[Wis.] 107 N. W. 293. Burden was on de-
fendant guarantor to shoisf that the boiler
w^as not in fact rated. Id. Evidence suf-
ficient to sustain direction of verdict for
plaintiff. Id. A certain underwriting agree-
ment between a construction company, a
trust company, and underwriters, construed
and held the underwriters were responsible
under their guaranty for their pro rata
share of loans to be made by the trust com-
pany to the construction company, though
the latter had -not carried out certain re-
citals In the agreement as to its purposes.
and intentions. Knickerbocker Trust Co. v.

Garden, 99 N. T. S. 620. A certain amount of
bonds therein referred to held to relate to
the balance of the amount authorized to be
Issued, and not to what was left after a
specific appropriation of the other bonds to
meet a certain mortgage. Id. Where de-
fendant wrote "I, as an officer In said com-
pany, guaranty hereby to personally hold
yoH liarmless^ for any losses," etc., the guar-
anty was that defendant would personally
boM plaintiffs harmless, not that he w^ould
hold them personally harmless. Nachod v,
Hindley, 101 N. T. S. S40. I>efendant guar-
anteed that if certain bonds "^rere not paid
at maturity" and the trust deed, to secure
them was foreclosed he would bid a certain
amoont at the sale. The trust deed pro-
vided that upon default in payment at In-
terest both principal and interest could be
declared dne. Held the word "maturity"
was the maturity as fixed by the trust deed.

and not the date of maturity of the bonds.
iBInz V. Hyatt [Iffoi] 98 a W. 6S7. Where a
guaranty makes special reference to a prop-
osition between the parties to the original
transaction, the tWo agreements will be
construed together. Bogardus v. Phoenix
Mfg. Co., 120 111. App. 46. Where on the sale
of a business to plaintiff defendant guaran-
teed to protect plaintifC against all obliga-
tions not stated in the schedules attached to
the inventory, defendant was liable for the
services of a chemist performed for the cor-
poration before the transfer and not shown
fa the schedules. American Fruit Product
Co. V. Ward, 99 N. T. S. 717.

OS. Bridgeport Malleable Iron Co. v. Iowa
Cutlery Works [lowaj 107 N. W. 937. Guar-
anty by which defendants: guaranteed to
plaintiff "the sum of $100, the amount which
they will sell," to a certain company, held
not continuing but to cover only the first
purchase of JIO'O worth of good** Lamport
v. Greenburg, 48 Misa. 513. 96 N. Y. S. 143.
Where plaintiff gave a mortgage to secure
the payment of $1,000 according to an agree-
ment by which coal was to be furnished by
defendant to plamtlfPs husband, evidence
held to sho-w a continuing guaranty not
merely limited to the" first $1,000. Rundle v.
Scully [Mloh-I 13 Det. Leg. N. 141. 107 N. W.
694.

66. And credit has been extended on the
faith of the constrnetlon most favorable to
the party secured. Bridgeport MaUeable
Iron Co. V. Iowa Cutlery Works [Iowa] 107
Wr W. 937. Evidence held to show that a
guaranty of payment for castings was in-
tended to be continuing. Id.

«7. See 5 C L. 153S.
as. Phillips V. Lin diey, 98 N. T. S. 423.

Evidence held to show due diligence on
plaintiff's part to collect a note, collection of
which defendant had guaranteed. Id.

89. Phillips V. Lindley, 98 N. T. S. 423.
70. Nachod v. Hindley, 101 N. T. S. 840.
71. Where plaintiff held certain accounts

as collateral he was not entitled to recover
on the guaranty tn absence of proof that the
various debtors under the collateral were
insolvent, and that he had. used reasonable
diligence to collect the accounts. Nachod v.

Hindley, Ifll N. T. S. &40.
7a . A guaranty to plalntlfEa that a third

,

person "shall promptly pay them for all

goods which they may hereafter sell" him
on credit, etc, held an absolute guaranty
of payment upon which suit could be insti-
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ment is not made within the time prescribed/^ and in order to charge the guarantor

it is not necessary to proceed against the principal or to show his insolvency.'^* An
absolute guaranty having 'been accepted, the guarantor is not entitled to notice of

his principal's default in order to fix his liability.'' The guaranty being condi-

tional, fulfillment of the condition is a condition precedent to liability.'" Formal

demand upon the guarantor to make good his guaranty may be waived by his sub-

sequent promise and recognition of continued liability.''^

Defenses and discharge of guaranty.''^—A surrender of the instrument of guar-

anty'* or an extension of the original credit,*" unless made with the consent of the

guarantor,'^ will discharge him; but one who guaranties performance of the

covenants of a lease by which the lessor may enter the premises on default is not dis-

charged by a surrender of the lease to the lessor after default.*^ Nor is the guar-

antor released by the mere fact that with his consent the creditor receives from the

principal a portion of the debt to apply thereon.*'' . The question as to what credits

he is entitled to is usually one of fact.** The fact that subsequent to the execution

of a guaranty seals are afEised thereto by a stranger without authority will not dis-

charge the guarantor in the absence of a ratification by the obligee.*^ In some

tuted against guarantor without a previous^

action against the principal. Loverin &
- Browne Co. v. Bumgarner [W. Va.] 52 S. B.

1000. Instrument guarantying that in the

event certain notes were not paid wlien due
defendants would "jointly and severally

pay the said notes and any expense involved

in the collection of this claim" held a guar-

anty of payment and not of collection. Kahn
V. Eisenberg, 97 N. Y. S. 959.

73. If time of payment is stated in guar-

anty. Loverin & Browne Co. v. Bumgarner
rw. Va.] ^2 S. E. 1000. One who guarantees

the payment of a note becomes liable on

nonpayment of the note at maturity. Wood
Reaping & Mowing Mach. Co. v. Asoher

[Md.] 62 A, 1023.

74. Loverin & Browne Co. v. Bumgarner
[W. Va.] 52 S. B. 1000. Guaranty of pay-
ment of note. Wood Reaping & Mowing
Mach. Co. V. Ascher [Md.] 62 A. 1023. The
liability of a guarantor of a note under an
absolute guaranty of payment is not af-

fected by mere neglect on the part .of the

payee to enforce a mortgage security (War-
der, Bushnell & Glessner.Co. v. Johnson, 114

Mo. App. 571, 90 S. W. 392), nor need the

payee sbow any diligence in attempting to

collect th« note from the maker (Id.). In

an action on a guaranty of the payment of

a debt of a decedent, it is not necessary to

show that the estate of the decedent had
been adjudged insolvent. Marx v. Ely [Ala.]

41 So. 411.

75. Stewart v. Knight & Jillson Co. [Ind.]

76 N. B. 743.

76. Guaranty providing defendant re-

ceived a mortgage on debtor's fixtures not
binding, no mortgage being ever received

and debtor being discharged in bankruptcy.
Schroeder v. Helms, 98 N. T. S. 214.

ii. That plaintiff failed to formally de-
mand action by defendant who had guaran-
teed collection of a note. Phillips v. Llnd-
ley, 98 N. Y. S. 423.

78. See 5 C. L. 1599.

79. A voluntary surrender of the instru-

ment of guaranty by the creditor to the

I
principal as "no good," accompanied by
request that it be taken to the suaranti

a
the guarantor

and changed, discharges the latter from lia-
bility for debts thereafter incurred (Stew-
art V. Knight & Jillson Co. [Ind.] 76 N. B.
743), and a mere redelivery of the instru-
ment by the principal to the creditor can-
not revive the liability of the guarantor
(Id.).

80. Where goods were sold on credit and
later plaintiff without defendant's consent
took from debtor a series of notes payable
at weekly intervals. Schulman v. Buchler,
98 N. Y. S. 651. In an action against the
principal debtor, an agreement for judgment
and that execution should not issue before
a specified date was not an extension of
time of payment to the principal so as to
release the guarantor where the right to
execution was given within a time shorter
than that required by the ordinary course
of , judicial procedure. Bothfeld v. Gordon,
190 Mass. 567, 77 N. E. 639.

81. Not where defendant consented and
also recognized his liability, after extension.
Phillips V. Lindley, 98 N. Y. S. 423.

82. Not discharged by surrender after de-
fault in payment of rent since term was
ended substantially in accordance with
lease, the liability was already fixed, and
lease was not assignable to guarantor with-
out lessor's consent. Bothfeld v. Gordon, 190
Mass. 567, 77 N. E. 639.

S3. Marx v. Ely [Ala.] 41 So. 411.
84. Contention on part of guarantor that

he should be credited with $1,600 because
plaintiff had recovered that sum in another
action against the debtor held without merit
where the sum was paid to his attorney as
fees and costs and no part wns received on
the claim guaranteed by defendant. Phillips
V. Lindley, 98 N. Y. S. 423.

85. Aflaxing of seals to guaranty of lease
by plaintiff's agent not authorized to bind
plaintiff by making lease or contracting for
occupation of premises. Tulane University
of La. V. O'Connor [Mass.] 78 N. B. 494.
Plaintiff did not ratify the alteration. Id.
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states where a guarantor has been indemnified by the principal, he is liable to the
creditor to the extent of the indemnity, though the creditor without Ms consent may
have modified the contract or released the principal.^" Fraud in connection with
the contract guarantied may be waived by subsequently giving security." Laches
defeats the right to repudiate the contract for fraud or misrepresentations.'*

§ 4. Rights and remedies between gxiarantor and principal deltor.^^

§ 5. Actions on guaranty.^"—The liability being joint, all the guarantors are

necessary parties,'^ but in an action on a promise to pay for goods sold to another,

the third person is not a necessary party defendant."^ In Few York, one who
guaranties performance of a building contract may be joined as defendant in an
action to foreclose a mechanic's lien.*'' The complaint must of course show the exe-

cution and delivery of the instrument sued on.°* The guaranty must be declared

on specially and not by general counts in indebitatus assumpsit,'"' and the guaran-

tor's breach must be pleaded and not merely that of the principal. °° In enforcing

the guaranty of a note, the note must be identified with reasonable certainty."^ The
instrument sued on not importing a consideration on its face, the complaint should

aver facts showing a consideration.'* In cases where notice of the principal's de-

fault is necessary to fix the liability of the guarantor, failure to give notice is a

matter of defense, and the fact of notice need not be set forth in the complaint."*

Cionclusions of law should be avoided.^ A material variance cannot be disregarded.'^

Questions of fraud or misrepresentations must be raised by proper plea.' The bur-

den is upon plaintiff to establish a breach.* The usual rules of evidence apply.*

8C. Evidence sufficient to show that guar-
antor had taken indemnity from principal.

Civ. Code Cal. § 2824. Aetna Indemnity Co.
V. Auto-Traction Co. [C. C. A.] 147 F. 95.

Where guarantor had taken security from
principal for performance of contract to

manufacture automobiles, he was not dis-

charged by buyer's rescission of contract aft-

er breach by manufacturer, and buyer's
commencement of suit to recover the money
paid. Id.

87. Giving note and mortgage to secure
guaranty. Emerson-Newton Implement Co.

V. Cupps [N. D.] 108 N. W. 796.

88. See Fraud and Undue Influence, 7 C.

L. 1813. "Where defendant purchased and used
mortgaged cattle witliout paying the mort-
gagee but later guarantied payment of the

mortgage upon being given the right to

handle the remaining cattle, failure for 39

days to deny liability was fatal to its right

to defend on the ground of misrepresenta-
tions as to the number of cattle on hand.
Drovers' Live Stock Commission Co. v.

Charles Wolff Packing Co. [Kan.] 86 P. 128.

In such case defendant was required to

either offer payment to the mortgagee for

the cattle used prior to execution of the
guaranty or show excuse for failure to do
so. Id.

89. 90. See 5 C. L. 1600.

91. Contract made by four guarantors
guai-antying to plaintiff "each to the amount
of $5,000 the payment" of a note, held joint.

Delaware County Nat. Bank v. King, 109

App. Div. 553, 95 N. Y. S. 956.

92. Stewart v. Knight & JlUson Co. [Ind.]

76 N. E. 743.

93. Code Civ. Proc. §§ 484, 3399. Whis-
ten v. Kellogg, 50 Misc. 409, 100 N. T. S. 526.

94. Complaint stating that defendant

wrote letter of credit to plaintiff and that
notice of acceptance was sent defendant
by plaintiff who, relying thereon, furnished
credit, held to sufficiently allege that guar-
anty was delivered by defendant to plain-
tiff. Page Woven Wire Fence Co. v. jos-
lin [Colo.] 88 P. 142.

95. Guaranty not admissible to prove debl;
or that plaintiff was entitled to interest.
American Exch. Nat. Bank v. Seaverns, 121
111. App. 480.

9«. Delaware County Nat. Bank v. King;
109 App. Div. 553, 95 N. Y. S. 956.

97. Where note described was made pay-
able 13 days later than that guaranteed.
Bogardus v. Phoenix Mfg. Co., 120 IlL
App. 46.

98. Kingan & Co. v. Orem [Ind. App.] 7«
N. E. 88.

99. Stewart v. Knight & Jlllson Co. [Ind. J

76 N. E. 743.

1. That plaintiff performed "!n conform-
ity with the provisions of said proposition'"

held mere conclusion. Bogardus V. Phoenix
Mfg. Co., 120 111. App. 46. That guaranty
was "for a valuable consideration" held mere
conclusion, the guaranty not importing a
consideration on its face. Kingan & Co. v-

Orem [Ind. App.] 78 N. E. 88. Allegation
that "by reason of the facts aforesaid de-
fendant was justly and truly indebted to

plaintiff" In a certain amount held a mere
conclusion. Delaware County Nat. Bank v.

King, 109 App. Div. 553, 95 N. Y. S. 956.

2. Where contract sued on was one un-
der which defendant purchased the goods
described in the complaint, recovery could
not be had on contract by which subsequent-
ly to the selling of the goods to another ha
promised to pay for them in consideration
of a release of his property from attach-
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GUARUIANS JlD litem ANB NEXT FRIENDS.

7 Cur. Law.

§ 1. Necessity or Occasion for a Guardiand Litem OP Next Friend (1896).
§ 2. tlualiflcatlOD and Appointment (1887>.
? 3. Powers, Duties, Rlgbts, and UabUities

(1897).

5 4. Procedure by or Against Guardian
ad Litem or Next Friend (1S»»).

§ 1. Necessity or occasion for a, guardian ad litem or next friend.^—

A

gnardian ad litem or next friend must ordinarily be appainted for an infant liti-

gant/ thougli in some states infant defendants may be represented by their regular

guardians.* At common law and by statute in some states an infant may defend

by a guardian ad litem, but can prosecute an action, either upon a complaint or a

cross complaint, only by next friend.' In some states a guardian ad litem must be

appointed even though the infant is a married woman.°* It has been held that the

appointment and appearance of a guardian ad litem for minor beneficiaries is not a

condition precedent to the admission of a will to probate.^* In Louisiana the court

has discretionary power to appoint a tutor ad hoc when necessary to protect the

property interests of minors.^"' A guardian ad litem may appeal in the name and

ment Kallspell LEquar &. Tobacco Co. v.

McGovern [Mont.J 84 P. 709.
3. Marx v. Ely [Ala.] 41 So. 411.
4. Where defendant guarantied perform-

ance of a contract to transfer a business, tbe
burden Is on plaintiff to sho-w that a horse
which he claimed was not transferred be-
longed to the business. American Fruit
Product Co. V. Ward, 99 N. T. S. 717. Where
defendaat guarantied performance of a con-
tract to transfer a business and furnish a
complete schedule of assets and liabflities,

held the liability of the corporation whose
business was transferred to furnish certain
vinegar to another company was suflSclent-
ly shown by the schedule. Id.

5. Certain evidence held admissible as
showing defendant's liability by original
contract for goods furnished another, and
that he was not a mere surety or guarantor
BO as to render Invalid for want of consid-
eration a note subsequently given by hira
for the price. Gates v. Morton Hardware Co.
[Ala.] 40 So. o09. In an action on a con-
tract to pay for liquor sold to a third per-
son, the promise having been made after
the goods were sold, it was immaterial
whether defendant was an Indian or a white
m.an as the contract was not for liquors
sold to defendant. Kalispell Liquor & To-
bacco Co. V. McGovern [Mont.} 84 P. 709.

6. See 5 C. L. 1601. Courts have In-
herent power to appoint guardians ad litem
to protect interests of minor defendants
in actions pending before them, and such
power Is also conferred on them by Burns'
Ann, St. 1901, I 2684. Gibbs v. Potter [Ind.]
77 N. E. 942.

7. Tutor of minors cannot legally repre-
sent them. In partition suit In which they
are defendants where he is a coplaintiff with
his wife in such suit, and no Judgment can
be rendered against them unless they are
otherwise properly represented. Succession
of Becnel CLa-1 42 So. 256. Where cause of
action exists directly In favor of Infant, ac-
tion should be brought by guardian ad litem.

rather than general guardian, but this rule
does not .apply where guardian is entitled

to sue as trustee of express trust. Schlleder
V. Wells, 99 N. T. S. 1000. Where complaint
alleges due appointment of guardian ad litem,
who appears on record as such, which al-
legation Is admitted because not properly
put In issue, the due appointment is adjudi-
cated and settled In the action, and the judg-
ment is binding both upon the infant plain-
tiff and the defendant Hughes v. Chicago,
etc., R. Co., 126 Wis. a25, 106 N. W. 526. In-
fants with'out general guardians may appear
as plaintiffs by next friend appointed in the
manner prescribed by statute, and judgments
in proceedings in which they so appear are.
If otherwise valid, as binding upon them and
as conclusive of their rights as If they were
sui Juris. Infants joining in proceedings to
sell realty to pay decedent's debts. State v.

Settle [N. C] 54 S. E. 445.
8. Where real defense was made In behalf

of infant defendant by statutory guardian
after ward had been properly served con-
structively, It was not necessary to appoint
guardian ad litem. Klrby's Dig. S G023.
Nunn V. Eobertson [Ark.] 97 S. W. 293.

0. Under Burns' Ann. St 1901, §§ 259, 2684.
Ziegler v. Ziegler [Ind. App.] 78 N. E. 1066.
Guardian appointed for ^Infant defendant in
suit to reform deed held'to have no power to
fih' cross complaint to quiet infant's title to
the land. Gibbs v. Potter [Ind.] 77 N. E. 942

9a. Code Civ. Proc. 1902, § 136, providing
for appointment of guardians for infant liti-

gants, makes no exception, and hence she
cannot sue by joining husband as coplain-
tiff. HIers V. Atlantic Coast Line H. Co. [S.

C] 55 S. B. 457. Section 1S5, providing that
In no case need married woman sue or defend
by guardian or next friend, refers to dis-

ability of coverture only and not that of in-
fancy. Id.

1(K Hence fact that guardian had filed

general denial and demanded proof of due
execution of will did not prevent court from
admitting it to probate on evidence of but
one subscribing witness. It not appearing
that the failure to call the others wa.s preju-
dicial to the children. In re Glandt's Estate
[Keb.} 107 N. W. 248.-
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for the benefit of the infants, and the appointment of a gaardian by the appellate

court is jinnecessarj." Failure to make the appointment does not as a rule render

the judgment void/" the remedy being by appeal"" or by motion to vacate.^^"^

§ 2. Qttalification and appointment.^"—In some states a guardian ad litem

cannot be appointed for an infant defendant until he has been brought into court

by being properly served with process.*' In others no appointment can be made
until aftra* plaintiff or his attorney has filed an affidavit showing that such defendant

'

has no guardian, curator, nor committee residing in the state known to the affiant.**

Such provisions are directory only and intended for the protection of the infant so

that a failure to file such affidavit will not be cause for a reversal unless it appears

that his interests have been prejudiced thereby.'* None of the interested parties

have the right to name or dictate to the court the appointment." In the absence of

evidence of fraud or wrongdoing on the part of the guardian, the judgment of the

court will not be siet aside for a mere irregularity as to the time of his appoint-

ment." A next friend is generally appointed by the court on petition of some par-

ty in interest."

§ 3. Powers^ duties^ rights, and TiabUities^^—A next friend by whom a suit

is prosecuted in behalf of an infant is a mere manager and conductor of the suit

and is not a party in interest or to the record.^* The acts of a guardian ad litem

lOa. 'Where it is represented to judge that
executory proceedings have been taken out
against minor's property and are being car-

ried on contradictorily with their mother as
tutrix, and that neither she nor the under-
tutor has qualified, and that proceedings are

being carried on by collusion -with her.

which, if not stayed, would result in injury

to minors, may appoint tutor ad hoc to in-

vestigate matters, and authorize him to talie

legal steps in their interest. Gates v. Bank
of Patterson, 115 La. 539, 40 So. S91. Where
proceedings have not yet become consuBa-

mated and rights of third persons have not
intervened, may set them aside up to point

when appointment of representative for

minors w^s necessary, and stay them until

such appointment. Id.

11. Easy Property Payment Co. v. Vonder-
heide [Ky.J 9S S. W. 911.

Ila. Omission is a. mere irregalarlty and
is no ground for dismissing complaint where
evidence shows that plaintiff arrived aLt full

age before trial. McGarity v. New York City

B. Co., 51 Misc. 666, 101 N. Y. S. 191. Since

rendition of judgment against infant without
appointment of guardian ad litem is a mere
irregularity, it cannot he vacated without a

hearing on the merits, and hence new trial in

sach case is properly denied in absence of al-

legations or proof tending to sustain truth

of answer or to indicate that justice requires

re-opening of the case. Reints v. Engle
[lowaj 107 N. W. 947. Failure to appoint

sBCh a guardian for minor heirs does not

invalidate proceedings to partition a dece-

dent's realty. Rye v. Guffey Petroleum Co.

[Tex. Civ. App.l 16 Tex. Ct. Rep. 739, 95 S. W.
622.

lib. For failure to appoint guardian for

Infant heir in proceedings to sell land to pay
ancestor's debts, and not by action to set

aside sale after he becomes of age. David-

son V. Maroum. 28 Ky. L. B. 562, 89 S. W. 7fflS.

lie. Failure to appoint guardian ad litem

for Infant plaintiff in suit for separation
held an error in fact not arising upon the
trial, rather than a mere irregularity, so that
motion to vacate Judgment on that ground
could be made at any time within two years
under Code Civ. Proc. §5 1290. 1291. Byrnes
V. Byrnes, 1Q9 App. Div. 5S5, 96 N. T. S. 306.
Judgment by default against minor in action
for tort alleged to have been committed by
Mnn held properly set aside where he was
personally served with process but no guard-
ian ad litem was appointed for him. Civ.
Code 1895, § 4987. Maryland Casualty Co. v.
lanbam, 124 Ga. 859, 53 S. E. 395.

12. See 5 C. L. 1601.
13. Rev. St. 1S99, i 558. McMurtry v.

Fairley, 194 Mo. 602, 91 S. "W. 902. "Where
there was no proper service on infants, either
active or constructive. Wright v. Hink, 193
Mo. 130, 91 S. W. 933;-Liaflin v. Gato [Fla.]
42 So. 387.

14. Civ. Code Prac S 38. Downing v.

Thompson's Ex'r, 28 Ky. L. R. 11S2, 92 S.

W. 230.

15. Sale under decree of court In suit to
foreclose mortgage will not be set aside be-
cause of such failure where no one complains
except purchaser whose title could not be
affected thereby. Downing v. Thompson's
Ex'r, 28 Ky. Zm. R. 1182, 92 S. W. 290.

18. A mere suggestion is not improper.
In re Glandfs Estate [Neb.] 107 N. W. 248.

IT. Action to set aside probate of will. In
re Glandt's Estate [Neb.] 107 N. W. 248.

18. Where record showed that petition for
appointment of next friend of infant plain-
tiff was filed in open court, together with
written consent of certain person to act, and
that court subsequently appointed such per-
son, and filing mark was on back of peti-
tion, held that proceedings were regular.
Morgan v. Hager & Sons Hinge Mfg. Co. [Mo.
App. J S7 S. W. 638.

la. See & C. !•. 16»2.

a». His wife is a competent witness In
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appointed without authorit}' of law are not binding on the" infant.^^ A guardian ad

litem is required to exercise the same energy, skill, and integrity in behalf of his

wards as though acting under an express retainer from a client.^^ He cannot ad-

mit or waive anything to the prejudice of the infant whom he represents.^' His
formal answer should submit the infant's rights to the determination of the court

and leave the complainant to make out the facts of his case by strict proof.^* Even
though his answer in a chancery case admits the allegations of the bill, the case

should be referred to a master to take the proof and report thereon,^^ and the

guardian should in all cases have notice of the proceedings in the master's office and

should attend and protect the interests of his ward.^" In some states a failure to

file an answer is a mere irregularity which does not render the judgment void.^"^

It has also been held that, in the absence of fraud, a failure to file a general denial

does not avoid the judgment where the guardian appears and plaintiff was entitled

to a decree in the absence of an affirmative defense.^*'' By statute in some states

no judgment may be rendered against an infant until after a defense by a guardian.^"

The guardian ad litem and testamentary guardian of an infant entitled to a share of

trust property, which the trustees are authorized to sell, may, with the approval of

the court, file an election on his behalf to join in an action of partition and there-

by treat the trust property as realty.^'" It is generally held that next friends^^ and
guardians ad litem^° and their attorneys have power to receive payment of and satis-

fy judgments recovered by them in favor of the minors whom they represent,'"

though there is a conflict of authority in this regard.'""

The compensation of a guardian ad litem must be paid by his wards and may be
)nade a charge on any property or estate belonging to them involved in the litigation

in which he represents them.'^ The allowance should ordinarily be made by the

such suit, even though he may be liable for

costs. Illinois C. R. Co. v. Becker, 119 111.

App. 221.

21. Guardian named for infant defendant
in partition suit who had not been brought
into court by service of process on him. Mc-
Murtry v. F'airley, 194 Mo. 502, 91 S. W. 902.

Appearance in infant's behalf. Wright v.

Hink, 193 Mo. 130, 91 S. W. 933. Answer of

guardian ad litem will not amount to an ap-
pearance for infant when guardian was ap-
pointed before service by publication on in-

fant had been perfected. Laflin v. Gato
[Fla.] 42 So. 387.

22. Evidence in action to set aside probate
of will held not to show that guardian had
neglected any of his duties. In re Glandt's
Estate [Neb.] 107 N. W. 248.

23. Failure of master to whom equity case
was referred to give notice of the proceed-
ings before him held not waived or cured,

so far as infant defendants were concerned,
by fact that their guardian had notice of ap-
plication for final decree and did not appear
to resist the same. Mote v. Morton [Fla.]

41 So. 6D7.

24. 25, 26. Mote v. Morton [Fla.] 41 So. 607.

2Ca. Failure of guardian ad litem to file

answer in proceedings to revive judgment
against infants. Galloway v. Craig [Ky.] 92

S. W. 320.

26b. Where guardian ad litem appeared
by filing acceptance of appointment and
court had jurisdiction, held that failure of

guardian to file answer denying generally

the allegations of the complaint in suit to

foreclose a mortgage did hot render foreclos-

ure decree void, where there were sufficient
facts admitted to show that plaintiff was en-
titled to a decree in the absence of an af-
firmative defense, and there was no fraud or
collusion. Gravelle v. Canadian & American
Mortg. & T. Co., 42 Wash. 457, 85 P. 36.

2T. Under Kirby's Dig. § 6023, held that,
where guardian ad litem of infant defend-
ants in a suit for partition failed to answer
a cross complaint in which a codefendant
asked relief against infants and plaintiff,
no judgment could be rendered against such
infants in favor of cross complainant. Sex-
ton v. Crebbins [Ark.] 98 S. W. 116.

27a. Train v. Davis, 49 Misc. 162, 98 N. T.
S. 816.

28. In view of Comp. Laws 1897, § 10,458,
authorizing court appointing him to require
him to give bo^id to account to infant for
all moneys recovered. Baker v. Pere Mar-
quette R. Co. [Mich.] 12 Det. Leg. N. 780,
105 N. W. 1116.

29. State v. Ballinger, 41 Wash. 23, 82 P.
1018.

30. Particularly In view of Ball. Ann,
Codes & St. § 4766, subd. 2, relating to right
of attorneys to receive payment of and sat-
isfy judgments in favor of their clients.
State V. Ballinger, 41 Wash. 23, 82 P. 1018.
Id. § 5676, relating to payment of judgments
against public corporation, does not change
rule. Id.

30a. Only regularly qualified guardian,
and neither next friend by whom he sues or
his attorney, can do so. Collins v. Gillespy
[Ala.] 41 So. 930.
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Gourt appointing him and should cover both his services in that and the appellate
court.^2

§ 4. Procedure ly or against guardian ad litem or next friend."^—It will not
be presumed, in the absence of a shovring to the contrary, that a grandfather prose-
cuted a suit as next friend of Ms infant granddaughter where he was not her legal

guardian and did not pretend to represent her therein.'* The validity of the ap-
pointment of a guardian ad litem'" or next friend,'" and the right of a minor de-
fendant to file a cross complaint by a guardian ad litem," can only be raised by de-

murrer or answer. In Missouri an allegation that the next friend by whom the
suit of an infant is prosecuted was appointed by order of the court can only be put
in issue by a special denial.'^*

GUARDIANSHIP.

§ 1. The Occasion for Guardinnslilp (1899).
i 2. The Person of the Guardian; HU Ap-

pointment, Qualification, and Tenure (1900).
§ 3. General Poivers, Duties, and liiabill-

tles (1903).
§ 4. Custody, Support, and Education of

the Ward (1903).
§ 5. The Wnrd^s Property and Administra-

tion Thereof (1904).
§ 0. Presentment and AllOTvance of

Claims (1908).

§ 7. Judicial Proceedings to Sell Property
Of -Ward (1909).

§ 8. Actions and Legal Proceedings By
and Against Guardians (1911).

§ 9. Accounting and Settlement (1912).

§ 10. Rights and lilabllltles Between
Guardian and Ward (1913).

§ 11. Compensation of Guardian (1914),

§ 12. Guardianship Bonds (1014).

The rights and liabilities of infants'* and insane persons,'" and of parents as

natural guardians,*" are treated elsewhere.

§ 1. The occasion for guardianship.*^—The jurisdiction*^ to appoint guardians

of the persons and estates of minors, insane pei'sons, spendthrifts, and the like, is

generally vested in the probate court*' of the county in which the ward is domiciled,**

SI. In re Korn's Will [Wis.] 107 N. W.
659. Where, on application by testamentary
trustees for their discharge and the appoint-
ment of substituted trustees, it was very
doubtful whether infant party had any In-

terest in the corpus of the trust fund, held

that the compensation of his guardian ad
litem was necessarily limited to taxed costs.

In re Pitney [N. T.] 78 N. E. 1110. Allow-
ance granted in action to construe will held
payable out of Interest of infant whom he
represented. Illensworth v..Illensworth, 110

App. Div. 399, 97 N. T. S. 44.

32. Gardner v. Moss [Ky.] 96 S. W. 461.

Where partial allowance has been made to

cover services in trial court, further allow-

ance may be made to cover those thereafter

rendered.- Id. Compensation for his serv-

ices on an appeal will not be fixed by the

appellate court where they were not per-

formed in its presence so as to give it any
advantage over the lower court In knowledge
of their character. In action to construe

will, where he did not appear in appellate

court further than to join by signature in

the brief for the respondents, held that mat-
ter would be left to court appointing him.

In re Korn's Will [Wis.] 107 N. W. 659.

S3. See 5 C. L. 1603.

34. Dutcher V. Allen [Tex. Civ. App.] 16

Tex. Ct Rep. 149, 95 S. W. 572.

35. Goes to plaintiff's legal capacity to

sue, and, when not apparent on face of com-

plaint, is waived unless taken advantage of
by answer. Rev. St. 1898, §§ 2653, 2654.
Hughes V. Chicago, etc., R. Co., 126 Wis. 525,
106 N. W. 526.

36. General denial is insufHcient to raise
issue. Morgan v. Hager & Sons Hinge Mfg.
Co. [Mo. App.] 97 S. W. 638.

ST. Under Burns' Ann. St. 1901, § 342, ob-
jection must be taken by demurrer, or by
plea in abatement if not apparent on the
face of the cross complaint, and right can-
not be first questioned on appeal. Ziegler v.

Ziegler [Ind. App.] 78 N. E. 1066.
37a. Wegenschiede v. St. Louis Transit

Co., 118 Mo. App. 295, 94 S. W. 774.
38. See Infants, 6 C. L. 1.

39. See Insane Persons, 6 C. L. 34.

40. See Parent and Child, 6 C. L. 877.
41. See 5 C. L. 1603.
42. See 5 C. L. 1604.

43. Illinois; Under Const, art. 6, § 20, and
Hurd's Rev. St. 1899, p. 547, probate court has
original jurisdiction to appoint a conserva-
tor for a spendthrift, notwithstanding statu-
tory provision that where there has been a

trial in county court of issue as to whether
person is a spendthrift oi* drunkard the rec-
ord of the verdict and judgment shall be
certified to the probate court and the Issue
need not be tried again. Ure v. Ure [111.]

79 N. B. 153.

New Mexico: Probate court held to hav«
jurisdiction under Comp. Laws 1897, §§ 2052,
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or where his property is atiiated.*" In some states a gaaxdiaa may be appointed

for a minor orphan in the county where he is found.** The fact of lunacy gi-ses

juTisdietion to the court where the lunatic resides and has an es,tate to appoint a

guardian to represent his interests.*' Sueh court need not, howeveTj itself adjudi-

cate that fact, but may accept and act upon any valid adjudication thereof,*' Juris-

diction, harjng once attached, continues until surrendered by the court or dis-

charged by operation of law.*" Jurisdietioii will be presumed in collateral proceed-

ings in the absence ©f a showing to the contrary.'*'*

§ 2. The person of tlie gitardian; his appointment, qiialificatiom, and tenwre.^^

—In the appointmemt of a guardian for a miaor the latter's welfare will always he

kept in mind.^^ The court should not refuse, to appoint am otherwise competent

person on the sole ground that it will be to her interest to prevent "her ward's mar-

riage.^' As a general rule the parent is entitled to the guardianship of his minor

children/* if a fit and competent person for that purpose.^° The. court will attach

ZOSS, to appoint special guardian to sell

realty of minor hieirs of deceaaed intestate
and to direct such sale, to lie made. Hager-
man v. Meeks [N. M.] 86 P. 801. Such sec-
tions "were not repealed either directly or by
necessary implication by 5§ 2ff6S, JffS6, sub-
sequently adopted providing' for sale of lands
of deceased persons to p^y debts and requir-
ing proceedings for that purpose to be
brought in the district court. Id. Proceed-
ing for appointment of special guardian for
sale of lands held one for sale of land for
benefit of minor heirs under Daws 1897, §§
2052, 2053, and not one for sale of lands for
payment of debts of deceased parent under
5§ 2066, 2086, allegations of indebtedness of

decedent's estate in the petition being merely
incidental to the relief prayed for, which
was preservation of minors' interests after

such indebtedness was paid. Id.

"WaKlitiigtaii: The superior court has Ju-
risdiction, of an adversary proceeding for the
appointment of a guardian for the persons
and estates of minora after the death of their
mother,, though their father is still alive.

Eussner v. McMillan, 37 "Wash. 416, 79 P. 988.

44. Except as limited by statTite, probate
courts have same power over persons andl

estates of lunatics as that formerly possess-
ed by courts of chancery. Foran v. Healy
[Kan.] 86 P. 470. Jurisdiction to appoint a
guardian over the person and estate of a
lunatic belongs exclusively to the probate
court of the county where such lunatic has a
permanent residence. Gen. St. 1901, §§ 3941,

3945, construed. Id. [TCan.I 85 P. 751. Ju-
risdiction conferred upon other probate
courts by % 3941, to Inquire into and adjudi-
cate upon the sanity of persons in the county
is intended as a police regulation and ends
with the adjudication and commitment or
discharge of such person. Id. Where the
grajidparents of a minor stand fn the relation

of parent to hira, the residence of the grand-
parents is bis residenoe. and Jurisdiction to

appoint a guardian is In. the probate court

of the county of their residence. In re
Guardianship of Murray, S Ohio C. C. CN. S.)

49<8. afg. 4 Ohio N. P. (ISr. S.) 233.

45. "Where nonresident minor has property
In state, praba.te court of county where
property is situated has power to appoint a
curator or guardian of such estate -wlio has
power to represent minor in actions

affecting same. Kirby's Dig. J 3771, Nunn
T. Robertson EArk.] 97 S. "W". 293.

46. Under Rev. St. 1895, art. 2565, "resi-
dences" in Its technical sense, of orphan in
county Is not essential to jurisdiction,, so
that. Trhere uncle of orphan brought her into
county from another state' in which her last
surviving parent resided, county court had
Jurisdiction to appoint him. Hagan v. Sni-
der [Tex. Civ. App.] 98 S. W. 213.

47. Foran v. Healy [Kan.] 85 P. 751.
48. Adjudication of lunacy tinder Gen. St.

1981, § 3941, legally had, Is conclusive upon
lunatic and all other persons, and probate
court of county where lunatic has permanent
residence may accept and act thereon on pe-
tition for appointment of a guardian the
same as If It had occurred. In that court.
Foran v. Healy [Kan.] 85 P. 751.

49. County court may require the guard-
Ian appointed by It to make his settlemeints
and renew his bo-nd from, time to time, and
on his failure to do either may remove him
and appoint another in. his place. Havens
v. Ahlering [Ky.] 97 S. "W. 344.

50. "Will be presumed in an action for the
discovery of assets to satisfy a judgment re-
covered on a guardian's band that the court
found the jurisdictional facts to exist when
it appointed the guardian and took, the bond.
Havens v. Ahlering [Ky.l 97 S. "W. 344.

St. See 5 G L. 1S05.

52. In re Tank's Guardianship ["Wis.] 109
N. "W. 563.

53; Because she would Inherit a piOrtion

of ward's estate in event of her death with-
out Issue. In re Masterson's Estate [Wash.]
87 P. 1047.

54. Father has preferential right. Gill v.

Riley, 28 Ky. Lr. R. SS9, 9» S. W. 2. Mother
held properly appointed in preference to

uncle Tivho was choice of deceased father.

In re Tank's Guardianship ["Wis.] 109 N. W.
565. Under Code Civ. Proe. J 1751, parent is

entitled to guardianship of child under age
of 14, if a fit, competent, and proper person.
In preference to any other person. Father,
where mother was dead. In re Galleher [Cal.

App.] 84 P. 352. Under Rev. St 1887, § 5774,

as amended by Sess. Laws 1899, p. 302, the
parent is entitled to the guardianship when
he Is competent to transact his 0"wn business,
and not otherwise unsuitable as guardian.
Andrino v. Tales [Idaho] 87 P. 787.
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wdght to the request of a 'deceased parent, but will mot necessarily be controlled

tliereby in deteTiaiiiiing thfe question of suitableness between the person so designiated

and the surviTing parent*" The paxent'e right is lost wliere the child is legally

adopted by another.^' In some states a minor over a certain age is given the right

to select his own guardian or curator/* and may appeal from an order refusiiig to

set aside the app'ointment of another in derogatioa of such right. "*" The right to the

guardianship of an infant cannot be tried upon habeas corpus.""

In some states application for the appointment of a guardian for an insane

person may be made by a verified petition*^ filed by amy relative or friend*^ residing

in the county.*' Notice of the application is often i^uired to be given to such

person himself and to the person having his eare, custody, and control,"* and it is

sometimes required that the alleged incompetent be present at the hearing if able to

attend.*^ In the absence of a statutory provision to the contrary, no notice is neces-

sary to confer authority to appoint a guardian for a lunatic who has been duly ad-

judged to be a person of unsound mind."* It is contrary to public policy to allow

one instituting proceedings for the appointment of a guardian for. an incompetent

55. In order to deprive surviving father
of the right, must Ije such a showing as to

make It appear that he will probably fail

In a substantial degree to discharge his duty
toward child. In re Galleher ICal. App.3 84

P. 352. Evidence held insufficient to suBlaln
finding that lather fa.iled or reluBed to prop-
erly care for child (Id.), or that he deserted
or abandoned it (Id.), or that he was im-
provident, indolent, intemperate, or other-
wise Tinfit to Kave guardianship (Id.). Par-
ent held to have become "unsuitable" with-
in meaning of Rev. St. 1.887, § 5774, where
child had resided with, aunt Irom an early
age, and conditions had become such, through
the acts of the parent, that its care and cus-

tody could not be changed "Without endajiger-

ing its welfare. Andrino v. Tatea [Idaho]

87 P. 787. Mother of minors, who had pro-

cured a divorce, held a proper person to be
appointed after father's death, notwithstand-
ing fact that she had been guilty of i-mmoral

conduct some years previously. In re Tank's
Guardianship IWis.] 109 N. W. 5B5.

5C. In re Tank's Guardianship [Wis.] 109

N. W. 5€3.
57. Under Ball. Ann. Ctodes & St. § 6iS3.,

providing that the adoption^ of a child shall

divest its natural parents of all legal rights

and obligations in respect to it. In re Mas-
terson's Estate [Wash.] S^ P. 1047. Same
lield true of right of grandparent after death

of parents. Id.

58. Under Rev. St. 18'99, § 3486, minor over

14 years of age has right to select his own
curator, and eonrt is bound to appoint per-

son so selected if he is satisfled that he is

suitable and competent, and If he Is a resi-

dent of the state. State v. Reynolds [Mo.

App.] 97 S. W. 650. Right is absolute with-

in tjounds prescribed, and court has no dis-

cretion if it finds person so chosen to be

qualified. Id. Minor living with mother in

the state does not become a nonresident so

as to lose right by temporarily leaving state

to attend school. Id.

59. Appeal lies fnom order of probate

court refusing to set aside order appointing

public administrator as curator of estate of

minors over 14 In derogation of their right

of selection. Eev. St. 1S99, 8^ 3535, 278, con-
strued. State V. Reynolds IMo. App.] 97 S.

W. 650. Statute makes minor sui juris for
purpose of making selection and for purpose
of appealing from order denying that right,
and hence he may take such appeal regard-
less of his minority, or appoint an agent to
do so for him. Id.

60. Andrino v. Tates {Idfliio] ,87 P. 7S7.

61. "Verified petition reijulred by Laws
19-03, p. 242, c 130, § 1, sliould set forth the
residence of the insane person so that court
may require proper notice to be given.
Coleman v. Cravens, 41 Wash. 1, 82 P. 1005.

63. Allegation tliat petitioner was agent
and friend of such person, and that he had
been requested by such person's sons and
the person who liad him in <;ustody to make
application to be appointed, held to bring
him within Xaws 1903, p. 242, c. 130, § 1.

Coleman v. Cravens, 41 Wash. 1, 82 P, lOOS.

63. State v. Superior Court, 41 Wash. 450,
83 P. 726.

64. Under Laws 1903, p. 242, o. 130, |§ 1, 2.

Coleman v. (Cravens, 41 Wash. 1, 8,2 P. 1005.
In case the incompetent is a nonresident
service by publication, as provided in Id. S 5,

is sufficient. Id. Where verified petition
sets forth the reisidence of the insane person
for whom guardian is sought to be appoint-
ed, from which it appears that she is a non-
residentj no affidavit of nonresidence is

necessary. Id. Requirement is jurisdiction-
al, and record must show compliance there-
with, or judgment appointing giiardian is a
nullity. State v, Superior Ct., 41 Wash. 459,

,83 P. 726. Under Code Alaska § 896, notice
must be personally served on supposed in-

sane person of time and place of hearing In

proceedings for appointment of guardian lor
him, or appointment is void. Martin v.

White [C C. A.] 146 F. 461. Id. §§ 911, 912.

apply only to proceedings for the appoint-
ment of g-uardians for nonresidents having
estates within the district where the pro-
ceedings are instituted. Id.

65. Requirement is jurisdictional. State
V. Superior Ct., 41 Wash. 450, 83 P. 72e.

66. Foran v. Healy [Kan.] 86 P. 470.
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to use them as a. source of profit to himself."' One maj- ordinarily appeal from an

order appointing a guardian for him on the ground,that he is. an imbecile."^

Testamentary guardians.^^—The exclusive power vested in the husband by the

common law to appoint a testamentary guardian of his children has been abrogated

by statute in many states, the right to the custody and management of their persons

and property being conferred on the surviving wife.''" As a general rule the wife

has no such power.'^

Discharge, removals, and resignations.''^—A guardian of a minor is ordinarily

deemed discharged when the ward becomes of age.'^

A guardian who has been appointed and executed a, bond cannot be removed
except for cause/* but may generally be removed by the court at any time for cause

shown upon notice duly given.'" In some states proceedings for removal may be

instituted by any person.'" Among the common grounds for removal are waste or

mismanagement of the estate," and the fact that he has become unsuitable or in-

capable of executing his trust." The fact that a guardian's bond is insufficient or

unsatisfactory is no ground for his removal until he has been given an opportunity

to execute a satisfactory one and has failed to do so." On proceedings for removal

the only question ordinarily open for consideration is whether there is substantial

87. Dismissal of proceedings is not a
valid consideration for a promise made by
person ag-ainst whom they were instituted.

Simmons v. Kelsey [Neb.] 107 N. W. 122.

C8. Application was made to the probate
court for the appointment of a' guardian for
Blias Breitenstein; the court, on hearing, en-
tered on the record its finding and decision
that due notice of said application had been
given, that said Elias Breitenstein was a
resident of the county and was an imbecile,

and that- it was necessary to appoint a
guardian for him, but no guardian was ap-
pointed, and no further order was made by
the court. Held, Elias Breitenstein is not
entitled to appeal from such finding or de-

cision of the probate court. Guardianship of

Elias Breitenstein, 4 Ohio N. P. (N. S.) 358.

09. See 5 C. L. 1606, n. 89, 90.

70. In re Kellogg, 110 App. Div. 472, 90

N. T. S. 965. Laws 1893, e. 175, p. 303, mak-
ing every married woman the joint guardian
of her children with her husband with equal
powers, rights, and duties in regard to them,
and giving surviving parent authority by
deed or will to "dispose of the custody and
tuition" of their minor children, vests au-
thority over minor children and their prop-
erty primarily in father and upon his death
in mother, and any attempt by husband to

dispose of guardianship over their persons or

estates by will is void. Id. "Custody and
tuition" includes management of property.

Id. Provision of will appointing certain

persons as joint guardians of the estates of

children held not sustainable on ground that

such persons were trustees, there being no
attempt to create trusts. Id.

71. Mother has no such power, either un-
der common law or by statute. Rev. St. 1892,

§ 2086, conferring such power on the father

alone. Hernandez v. Thomas [Fla.] 39 So.

641.
72. See 5 C. L. 1606.

73. Within meaning of Rev. St. 1898, 5

3968, limiting time within which' action can

be brought on bond, though same person Is

appointed guardian of other minors by same

order and tlie performance of his duties with
respect to them is secured by the same bond.
Wescottv. Upham, 127 "Wis. 590, 107 N. W. 2.

74. Gill V. Riley, 28 Ky. L. R. 639, 9,0 S.

W. 2.

75. Code § 3198. Smith v. Haas [Iowa]
109 N. W. 1075. In proceeding which was in
effect one in probate court by the guardian
to obtain custody of ward, held that answer
would have justified court in removing
guardian on proof of allegations of unfitness,
etc. Id. Question whether grandfatlier, who
was next of kin and stood in loco parentis
to ward and would have been ward's heir in

case of his prior death, was a "party interest-
ed" within Rev. St. 1899, § 42, so as to be en-
tilled to petition for removal of curator, held
immaterial where it appeared on hearing to

wliich curator was a party that he had been
guilty of devastavit and had interests ad-
verse to that of ward. In re Padgett's Es-
tate, 114 Mo.' App. 307, 89 S. W. 886.

76. Prior appointment as guardian in an-
other state of one- instituting proceedings to

vacate tlie appointment of a guardian of a
minor orphan must be proved, though not
denied under oath, the material question not
being the right to maintain tlie suit, since

under Rev. St. 1895, art. 2569, any person
may commence any proceeding which he
deems beneficial to the ward, but whether,
conceding such right, there was any ground
for relief. Hagan v. Snider [Tex. Civ. App.]
98 S. W. 213.

77. Rev. St. 1899, §§ 42, 3498, 3534. In re

Padgett's Estate, 114 Mo. App. 307, 89 S. "W.

886. Curator, for devastavit in wrongfully
misappropriating funds of ward in purchas-
ing land without sanction of probate court.

Id.

78. Rev. St. 1899, §.§ 42, 3534. In re Pad-
gett's Estate, 114 Mo. App. 307, 89 S. W.
886. Curator, where he asserts claim ad-
verse to ward's interest in certain realty.

Id. Where he has evidently become unsuited
for the office. St. 1903, § 2024. Evidence
held not to justify removal of father as
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eYiclence authorizing such a course/" and the court cannot review the order making

the appointment where there has been no appeal therefrom and the "time for talcing

an appeal has not expired, and tlie jurisdiction is not questioned.^^ A guardian ap-

pealing from aa order removing him because of lack of jurisdiction in the court ap-

pointing him is not a party in a fiduciary capacity appealing in the interest of tlie

trust within the meaning of a statute exempting such persons from the necessity of

giving appeal bonds. °^

The resignation of the guardian, when accepted, puts an end to the guardian-

ship until a successor is appointed.^^

§ 3. General powers^ duties, and liabilities.^*—^During the continuation of

the relation the lawful possession by the guardian of the ward's realty cannot, by

any act of the guardian, be converted into a possession adverse to the ward so as to

found a title by adverse possession in the guardian.*'^ The guardian may delegate

the performance of ministerial acts to an attorney or agent.^° The acts of a guardi-

an of minors without authority and in excess of his powers with reference to the

ward's estate do not operate as an estoppel against the infants." The committee

of an incompetent has only such authority as is conferred by statute or by order of

the court.**

§ 4. Custody, support, and education of the ward.^"—As a general rule tlie

guardian of a minor is entitled to the custody of the person of the ward,'" but the

right is not an absolute one, and the court will take into consideration the welfare

of the child." The right to custody may be enforced by habeas corpus proceedings."^

guardian of minors. Gill v. Biley, 28 Ky. L.

R. 639, 90 S. W. 2.

79. Gill V. Riley, 28 Ky. L.. R. 639, 90 S.

W. 2.

80. On proceedings for removal of curator,

question of jurisdiction of circuit court to

proceed in a previous case in wliich judg-

ment was recovered by guardian appointed

therein against curator is not open for re-

view. In re Padgett's Estate, 114 Mo. App.

307. 89 S. W. 886.

SI. Probate court held to have no juris-

diction to review order appointing guardian

for incompetent on petition of latter for re-

moval of guardian on ground that he was
in fact competent. Jacqueth v. Benzie Cir-

cuit Judge [Micfi.] 12 Det. Leg.' N. 664, 105

N. "W. 148.

82. Cannot appeal to common pleas from
order of probate court by merely giving

written notice of his intention, but must file

bond required by Rev. St. § 6408. In re

Guardianship of Wallace, 4 Ohio N. P. (N. S.)

449.

S3. Guardian of infants resigned and an-

other was appointed in her place but failei^

to qualify. Held that the failure of the new,

guardian to qualify did not operate to re-

instate the old one without a re-appoint-

ment, and since, after such resignation, there

was no legally appointed guardian, an instru-

ment of adoption executed by parent was
valid. Smiley v. Mcintosh, 129 Iowa, 337,

105 N. "W. 577.

84. See 5 C. I^. 1607.

85. Though Gen. Laws 1896, c. 205, §§ 2, 3,

relating to adverse possession, would apply

to such relation If literally construed.

Guardian of minors. Searle v. Laraway [R.

I.l 65 A. 269.

86. May appoint attorney to receive prin-

cipal of overdue mortgage and on receipt of
amount due to give certificate of satisfac-
tion, and such a certificate executed under
power of attorney is valid. Forbes v. Rey-
nard, 98 N. Y. S. 710. Vendee's objection to
title on ground that mortgage thereon had
been held by guardian and it did not appear
that he had ever accounted in court after its

payment held untenable. Id.

87. Act in signing division orders agreeing
to accept, and in actually accepting, less oil

than decree directing sale of infants' interest
in oil authorized him to accept. Headley v.

Hoopengarner [W. Va.] 55 S. E. 744.

88. Committee held not to have waived
any objection to failure of plaintiff to ob-
tain leave of court to continue action on
claim commenced before committee was ap-
pointed by appearing and answering and
permitting case to be placed on calendar, it

not appearing whether he acted voluntarily
or, under order of court. Grant v. Humbert,
114 App. Div. 462, 100 N. Y. S. 44.

SB. See 5 C. L. 1608.

00. Under express provisions of Code §

3193, hp.n same power and control over ward
as parents would have if living. Smith v.

Haas [Iowa] 109 N. "W. 1075. Under Burns'

Ann. St. 1901, § 26S2, the right to the custody
of a minor ward is an incident of the office

of guardian where both of the ward's parents

are dead. Cottrell v. Booth [Ind.] 76 N. E.

546.
91. Right is no greater than that of a

parent. Smith v. Haas tlowa] 109 N. W. 1075.

Though after the court has appointed a

guardian it may not review such appoint-

ment in an independent proceeding, nor in-

quire whether he should be in any manner
relieved of his duties and rights, nor wheth-
er the custody of the child should be given
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In case a guardian otherwise entitled thereto is not a fit person to have such cus-

tody, the proper remedy is by application for his removaL*^
The guardian of a minor will ordinarily be given a reasonable allowance for

the support and maintenance of his ward.°* No allowance for board and services

will be made, however, to a guardian who voluntarily stands in loco parentis to the

ward and has no infjention of charging for theoi when furnished."" In Louisiana

the widow and natural tutrix of minor children administering the estate of her de-

ceased husbazid is entitled to an allowajice by way of remuneration for sums ex-

pended by her for the support of the minors after she las lost the usufruct of the

property by contracting a second marriage."" In some states no allowance will be

made to the guardian for sums expended out of the corpus of the estate for the

maintenance and education of the ward, though the Income is insufficient for that

purpose, unleffi he makes such expenditures under order of the court,"^ but this rule

has no application to valid claims against the ward before the appointment of the

guardian.** In others the realty of the ward cannot be made liable for his support

and maintenance, but only the income thereof can be used for that purpose. ''"'

§ 5. The ward's property and administration thereof}—A guardian in hand-

ling the fimds of his ward is held to' the use of such care as an ordinarily prudent

person would use in the handling of his own funds.^ He is liable for losses result-

to another more capable or better fitted to

receive It, yet, as between the guardian and
another person who has had the custody of

the child, the court may. interfere in the
child's Interest, at least to the extent of

making some temporary disposition of its

custody other than that resulting from the
appointment of the guardian. Id. In pro-
ceeding which was in effect one to compel
persons having cilstody of minor wards to

surrender them to guardian, wliere answer
alleged that defendants were uncle and
aunt of wards and had had their custody
since death of their father, and that guardian
was unfit to have their custody, held that

court on proof of such allegations should
have made some provision for their custody,

at least temporarily, by defendants. Id.

92. Burns' Ann. St. 1901, § 1121. Cottrell

V. Booth tind.] 76 N. E. 546. Action by
guardian to oljtain custody of minor wards
held not a proceeding In habeas corpus, but
an action at law in effect a proceeding in

probate court for purpose of carrying out
appointment and making letters of guardian-
BhlD eflfeotual, to be determined as such in

absence of objection to form by defendant.

Code § 3432. Smith v. Haas Ilowa] 109 N.

W. 1075.

93. Ward or some person on his behalf

should apply for his removal pursuant to

Burns' Ann. St. 1901, 5 2688. Cottrell v.

Booth tInd.] 76 N. E. 546.

94. Held that Increase in allowance for

expenses of support and maintenance would
not be interfered with. In re Switaer [Mo.]

9S S. W. 461. Court may, upon the account-

ing, make such allowance for past support
and maintenance as might have been made
if application therefor had been made be-

fore the same Tvas furnished. Amount
claimed reduced. In re Ward, 49 Misc. 181,

98 N. Y. S. 923.

95. Neither guardian nor her sureties held
entitled to allowance. Abrams v. U. S. Fir

delity & Guaranty Co., 127 Wis. 579, 106 N.
W. 1091.

96. Gaspard v. Coco, 116 La. 1096, 41 So.
326.

97. Rev. St. 1895, art; 2630. Logan v.
Gay [Tex.] 14 Tex. Ct. Eep. 640, 90 S. W.
861. The guardian and his sureties are
liable for sums expended without the permis-
sion of the court, though used for the main-
tenance and support of the ward. Murph v.
McCuUough [Tex. Civ. App.] 14 Tex. Ct. Eep.
176, 90 S. W. 69.

98. Refers only to expenditures made by
guardian during existence of guardianship.
Logan V. Gay [Tex.] 14 Tex. Ct. Rep. 640,
90 S. W. 861. Persons furnishing food, cloth-
ing, and other necessaries before appoint-
ment of guardian are entitled to reimburse-
ment out of minor's property, claims there-
for constituting debts against minor's estate
which may be established and paid when
guardian is appointed. Id.

99. Under St. 1903, § 2034, unless author-
ized by deed or will under which estate Is

derived, no allowance can be made guardian
for maintenance and education of ward be-
yond the Income of the estate, except where
ward is of such tender years or infirm health
that he cannot be bound out as an apprentice,
or no suitable person will take him as such,
or except when it is best for ward that prin-
cipal of personalty shall be applied for his
board and tuition, and court, upon settle-
ment of accounts, shall deem application to
have been judicious and properly made, but
neither ward nor his realty can be held
liable for any such disbursements. Fidelity
Trust Co. V. Butler, 28 Ky. L. E. 1268, 91
S. W. 676. Realty cannot be made liable for
such disbursements even though minor solic-
ited them and received benefit of them. Id.
Guardian cannot subjeqt realty and proceeds
thereof belonging to ward at termination of
guardianship to payment of advances made
during ward's minority. Wilson v. Fidelity
Trust Co. [Ky.] 97 S. W. 763. .
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ing from his fault or mismanagement/ but, when he exercises the required degree
of care, will not be held responsible for those for which he is not to blame.* He is

not liable for losses due to the failure of a bank in which in the exercise of such

.

care, he deposits the funds of the ward for safe keeping during such time as is

reasonably necessary for their investment under order of court, provided such bank
is regarded by the public as solvent and safe and he knows nothing to the con-

trary,° but the contrary is true where, without an order of court, he agrees that the

deposit shall remaiu for a fixed period of time, and thereby loses the right to with-

draw it during such time." He may employ attorneys or agents according to the

usual course of business to reduce the estate of his ward to possession and to protect

the same.'' "When once reduced to possession, however, it becomes his personal duty

to manage and care for it, and if he intrusts it to another for that purpose he is

liable for any loss resulting therefrom.' He mhst exercise diligence and good faith

to make the estate productive, but where he does so is only responsible for the highest

rate of interest which could have been procured under the circumstances." If he

uses in his own business the estate of the ward, or so commingles his ward's money
with his own that it becomes undistinguishable, he must account for at least legal

interest.^" He will be charged with interest on funds received by him and not in-

vested.^^ In some states he is not liable for interest during the first year after his

1. See 5 C. L. 1608.
2. Murph V. McCuUough' [Tex. Civ. App.]

14 Tex. Ct. Rep. 176, 90 S. W. 69. Where
money was left In bank for nine months,
question whether action of guardian was
prudent In management thereof held for

jury. Id.

3. Cannot be charged with less than full

amount of notes where It appears that fail-

ure to collect full amount was due to his

own fault. Griffin v. Collins, 125 Ga. 159,

53 S. E. 1004.
4. Guardian who acted in good faith in

purchase of note and exercised reasonable

and proper care for investment of ward's

money held not liable for loss due to failure

to realize thereon the amount expected at

time of its purchase. Henderson v. Light-

ner [Ky.] 92 S. W. 945. Where he received

notes which thereafter became uncollectible

without fault on his part, held that he was
properly allowed by court to compromise
same and should be charged only with
amount received under such compromise.

Griffin v. CoUins, 125 Ga. 159, 53 S. B. 1004.

Burden held on administrator of ward, under

the circumstances, to show that loss resulted

from guardian's mismanagement. Id.

5. Murph V. McCullough [Tex. Civ. App.]

14 Tex. Ct. Rep. 176, 90 S. W. 69.

6. Both he and his bondsmen liable In such

case. Murph v. McCuUough [Tex. Civ. App.]

14 Tex. Ct. Rep. 176, 90 S. W. 69. Evidence

held to sustain finding that it was so deposit-

ed Id. Instruction in effect a peremptory

one to 'find for defendant If money was de-

posit and not a loan held properly, refused.

7 Abrams V. TJ. S. Fidelity & Guaranty

Co., 127 Wis. 579, 106 N. W. 1091.

S Where attorney collected claims which

were satisfied by checks or drafts payable to

guardian's order, and guardian Indorsed

same and gave them back to attorney to be

Invested by him for her as guardian. Abrams

3 Curr. li.—120.

V. ir. S. Fidelity & Guaranty Co., 127 Wis.
579, 106 N. W. 1091. Guardian held responsi-
ble for his agent's administration of property
of ward coming into his hands and entitled
to credit only for actual value of property
accounted for by him. Griffin v. Collins, 125
Ga. 159, 53 S. B. 1004.

9. Is responsible for any loss or de-
ficit in its income arising either from
want of good faith or the exercise of
due diligence. Goff' s Guardian v. Goffi [Ky.]
93 S. W. 625. St. 1903, § 2035, does not ren-
der him responsible at all hazards for Inter-
est at 6 per cent on balances remaining in
his hands, particularly in view of § 4706 au-
thorizing Investments in such' securities as
are regarded as safe by prudent business
men. Id. Evidence held to show that guard-
ian acted with diligence and good faith but
that it was impossible to keep funds invest-
ed at level rate of 6 per cent. Id. Fact that
banks could loan money at 6 per cent held
not to show that guardian could have done
so. Id.

10. GofE's Guardian v. Goff [Ky.] 93 S. W.
625. • -

11. Charged with interest on sum received

from former guardian from date of its re-

ceipt at rate It would have earned if de-

posited in bank with other funds, where he
failed to charge himself such sum and offered

no proof as to what he did with it. In re

Ward, 49 Misc. 181, 98 N. T. S. 923. Also
charged with interest at same rate from date
of his appointment on sum which he ad-

mitted had been loaned him out of ward's
funds by former guardian before his appoint-

ment and for which he was held liable to

account. Id. Where, instead of investing

funds, guardian turned them over to attor-

ney for that purpose and he defa.ulted, held

that there was no abuse of discretion in

charging her with Interest on a part thereof

from two months, and on balance from three

months, after she received them. Abrams v.
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appointrnfent unless there is interest earned, in -which event he is chargeable with
the actual interest and no more.^^ The method of figuring interest is. sometimes
regulated by statute.^' In the allowance to the guardian of interest on his dis-

bursements, annual rests should be made, the amounts expended for the preceding

year deducted, and interest computed on the balance up to the next annual rest.^*

Unless the rights of innocent third parties have intervened,^^ an otherwise valid

sale of the ward's realty is voidable and may be set aside by hini or anyone claiming

under him if the guardian either directly or indirectly becomes the purchaser at

the sale.^° Where the representative has been guilty of actual fraud, it is imma-
terial that the minors may have obtained some benefit from the transaction.^^

The guardian cannot, by any contract except those specially allowed by law,

bind his ward's property or create any lien thereon.^* The fact that one dealing

with him is ignorant of the law in this regard does not, in the absence of fraud or

misplaced confidence, entitle him to equitable relief.^' He may, as a general rule,

contract for labor and services for the benefit of the ward's estate, and such eon-

tracts, when made in good faith and approved by the court, are a charge upon
the estate.^" In some states he may, with an order of court, compromise con-

troversies involving the ward's lands when the ward's interests will thereby be sub-

served.^^ He has only such right to mortgage realty as is conferred on him by

statute.^- He has no authority to postpone the security of a mortgage given him as

U. S. Eidellty & Guaranty Co., 127 "Wis. 579,

106 N. W. 1091. Interest held properly
charged on fund from date subsequent to
that on which it was stipulated it had been
received. Id. Where guardian failed to
properly handle funds of wards and used
them without order of court, held properly
charged with interest at 10 per cent from
time when, by use of reasonable diligence,

she could have loaned money under order of

court. Murph v. McCuUough [Tex. Civ. App.]
14 Tex. Ct. Rep. 176, 93 S. W. 69.

12. Griffln v. Collins, 125 Ga. 159, 53 S. E.
1004.

13. Provision of Civ. Code 1895, § 3498,

relating to interest to be charged trustees,

held applicable to settlement by one who
was estopped to deny that he was guardian.
Griffin v. Collins, 125 Ga. 169, 53 S. B. 1004.

14. Allowance from a period midway be-
tween time of her appointment and time of

her resignation held not prejudicial error

where that method was more favorable to

her than the proper one would have been.
Abrams v. U. S. Fidelity & Guaranty Co.,

127 Wis. 579, 106 N. W. 1091.

15. See 5 C. L. 1612, § 10. Burns v. Cooper
[C. C. A.] 140 F. 273. One to whom guardian
afterwards conveyed property out of grati-
tude f,or past care and kindness and upon a
promise to care for her in the future held
not a bona fide purchaser for value where it

appeared that he did not thereafter support
her, though he expressed his willingness to

do so if required, and wards had same right
against him as they would have had against
her. Sunter v. Sunter, 190 Mass. 449, 77 N.

E. 497.

16. Both under the general principles of

equity and Comp. St. Neb. c. 23, § 85. Burns
V. Cooper [C. C. A.] 140 F. 273. Sale held
fraudulent and voidable where guardian sold

to third person for purpose of transferring

title to himself, and such person shortly

thereafter, and as a part of the same trans-
action, reconveyed to him individually. Id.
Sale by guardian of minor indirectly to her-
self. Sunter v. Sunter, 190 Mass. 449, 77 N.
E. 497.

17. Where guardian procured property to
be sold for purpose of himself acquiring
title, held that such benefit would not estop
wards or those claiming under them from
avoiding the sale or interposing fraud in de-
fense of their rights. Burns v. Cooper [C.

C. A.] 140 P. 273.
IS. Civ. Code 1895, § 2552. Burke v. Mac-

kenzie, 124 Ga. 248, 52 S. E. 653.
19. Burke v. Mackenzie, 124 Ga. 248, 52

S. E. 653.

20. Civ. Code 1895, § 2549. Burke v. Mac-
kenzie, 124 Ga. 248, 52 S. B. 653. Contract
for improvement of realty by erection of
buildings thereon heldnot within such section,
and person erecting them was not entitled
to foreclose lien thereon nor to payment out
of rents and profits. Id. Nor would equity
compel guardian to proceed under order ob-
tained by him authorizing him to mortgage
the property to pay the debt. Id.

31. Under St. 1903, § 2030, statutory
guardian of infant cestui que trust, who Tvas

also testamentary trustee, held properly au-
thorized to borrow money on mortgage to

settle contest instituted by heirs for purpose
of having will declared invalid, where ad-
judication of invalidity would have resulted
in beneficiaries of trust receiving nothing.
Fidelity Trust Co. v. Hawkins, 28 Ky. L.. R.
720, 90 S. W. 249.

22. Mortgage executed under order of
probate court by guardian on estate in re-

mainder belonging to minor heirs held a
valid lien on heirs' interests and should be
paid out of proceeds of a sale thereof. Ure
V. Ure [III.] 79 N. E. 153. Hev. St. 1899, §

3504, prescribes only purposes for which
curator may mortgage his ward's lands even
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guardian to {hat of a second mortgage on the same property.-' In many states he

may sell personalty without an order of court.^* In the absence of evidence to the

contrary, it will be presumed that a regularly appointed guardian leasing property

of his ward has taken all necessary legal steps to authorize him to do so,^° and the

burden is upon the party attacking the lease to establish the facts necessary to show

its illegality.^® The assignee of such a lease in possession cannot question its val-

idity because of irregularities in the procedure.^'

All payments of sums due the ward must be made to the guardian.^' Tlie

guardian will be charged with all property of the ward actually received by him/"

and must account for debts which he owes to the ward.'" He will generally be al-

lowed for sums expended for necessary improvements/^ and for repairs and insur-

ance/^ and for taxes paid on the property of the ward.'" A guardian suing to set

aside a deed of his ward has the burden of showing the ward's legal incapacity to

make the conveyance.'*

One who, without legal appointment or qualification, assumes the functions of

a guardian by exercising control over the person or estate, or both, of a minor, will

be regarded as a guardian de son tort'^ and will be held subject to all the responsi-

with order of court, and since he Is not
thereby authorized to do so for purpose of
borrowing- money to discharge pre-existing
incumbrances, no such authority will be im-
plied and none exists, and mortgage for that
purpose is void even though curator's act in

.making it was for ward's best interest.

Capen v. Garrison, 193 Mo. 335, 92 S. W. 368.

23. Where duly recorded mortgage was
assigned to guardian who thereafter, as
agent of third party, negotiated loan to mort-
gagors, the money being applied on guard-
ian's mortgage and expended for benefit of

infant wards, loan being secured by another
mortgage on same land, held that guardian
had no authority to postpone his security as
guardian to second mortgage. Covey v. Les-
lie [Mich.] 13 Det. Leg. N. 218, 107 N. W. 930.

24. Rev. Laws c. 145, § 35, providing that

the probate court may authorize guardian- to

sell personalty, is for the protection of the

guardian and does not render a sale without
a license invalid. Gardner v. Blacon Trust

Co., 190 Mass. 27, 76 N. E. 455. Guardian of

minor legatees held to have power to sell

stock the title to which had vested in them
under the will. Cabbie v. 'Cabbie, 111 App.

Div. 426, 97 N. Y. S. 773. Evidence held to

sustain finding that stock was sold by
guardian of minors for an adequate price.

Id
25. 26. Norton v. Stroud State Bank [Okl.]

87 P. 848.

37. Where a guardian leased land with-

out complying with statutory requirement

that lease shall be made to highest bidder

after public notice, and the lessee conveyed

his interest, without warranty, to a third

person, who entered upon and enjoyed the

peaceable and uninterrupted possession, of

the premises and reaped the fruit of the

lease held that such third person could not

question the validity of the lease or the as-

signment in defense of a note given in con-

sideration of such assignment. Norton v.

Stroud State Bank [Okl.] 87 P. 848.

28. Only the regularly qualified guardian

of an infant has authority to receive payment

and enter satisfaction of a judgment re-

covered !n favor of such Infant, and neither
next friend by whom infant sues nor attor-
ney representing him in action can do so.

Collins V. Gillespy [Ala.] 41 So. ffSO. A
mortgagor who pays the amount of a past
due mortgage to one entitled to receive pay-
ment is not bound to see to the proper appli-
cation of the money. Where pays amount
of mortgage held by guardian to one to
whom latter has given power of attorney
to receive it and give satisfaction. Forbes
V. Reynard, 98 N. T. S. 710.

29. Is chargeable with the rents of prop-
erty in which he invests the funds of the
v/ard. GriflSn V. Collins, 125 Ga. 159, 53 S. E.
1004. Guardian collecting rents through an
agent after ward became of age held en-
titled to credit for commissions paid agent.'
Ohlmann v. Wirth [Ky.] 97 S. W. 760.

'

30. • Guardian held liable to account for

sum which he admitted had been loaned to
him by former guardian out of ward's prop-
erty before his appointment, such indebted-
ness having passed to him from former
guardian as an indebtedness against himself
individually. In re" Ward, 49 Misc. 181, 98

N. T. S. 923.

31. Held entitled to make up out of rents

sums expended by him out of his. own money
in betterments upon the property so as to

make it rent producing. Ohlmann v. Wirth
[Ky.] 97 S. W. 760. Widow as natural tutrix

of minor heirs administering succession of

deceased husband held entitled to allowance

for amount expended in building house on
property of community, it being a necessary
improvement which enhanced the value of

the property and enabled her to collect rents

for which she accounted to her wards. Gas-

pard v. Coco, 116 La. 1096, 41 So. 326.

32. On property In which he invests ward's

funds. Griffin v. Collins, 125 Ga. 159, 63 S.

E. 1004.

33. Natural tutrix administering succes-

sion of deceased husband. Gaspard v. Coco,

116 La. 1096, 41 So. 326.

34. Reese v. Shutte [Iowa] 108 N. W. 525.

35. One who takes charge of infant's per-
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bilities that attach to a legally constituted guardian or trustee.^* He becomes liable

as a trustee in invitum, and the trust relation continues until Tils account is settled

or discharged.^' The ward may, in such case, upon attaining his majority, maintain
an action for money had and received against him for the moneys of the ward re-

ceived by him during the period of his assuming to act in that capacity.^' Such
guardianship, however, ceases upon the arrival of the infant at the age of maturity,

and money of the ward thereafter received by the guardian cannot be regarded as

in his possession as trustee by virtue of such guardianship.^'

§ 6. Presentment and allowance .of claims.^"—Claims must generally be ap-

proved and allowed by the guardian and the court.*^ In ISTew York the surrogate

has no authority to pass on tlie personal claim of a general guardian.*^ The action

of the court in establishing a claim as a judgment against the estate of the ward
cannot be questioned except by the direct revisory proceeding provided by statute.*'

In ISTew York the court, which by its committee takes possession of the property

of an incompetent, has full authority to pay all just claims against him to the ex-

tent of his estate and to determine the validity of disputed claims.** One seeking

to enforce a claim against an incompetent for whom a committee has been appointed

should petition the court that the claim be allowed and paid, or, in the alternative,

for leave to sue thereon.*" If the estate is insufScient to pay all claims in ivll, the

property will be applied in pajrment thereof pro rata without preference, except

where, prior to the adjudication of incompetency and the appointment of a coin-

i mittee, the creditor has in good faith obtained a lien or acquired a right of .property

by contract or otherwise.*^ The mere fact that a creditor has commenced an action,

at law on his claim prior to the appointment of a committee gives him no lien or

right of priority in its payment.*' Such action need not necessarily be stayed until

the discharge of the committee or the further order of the court, but may properly

be prosecuted to judgment to enable the plaintiff to have his claim liquidated before

applying to the court to have it paid by the committee.** Any judgment recovered

in such action can only be enforced by application to the court.*'

son and earnings. Zeldeman v. Molasljy, 118

Mo. App. 106, 94 S. W. 754.

36. Zeideman v. Molasky, 118 Mo. App.
106, 94 S. W. 754.

ST. Relation will continue after Infant
becomes of age where he continues in pos-

session and fails to account at that time.

Zeideman v. Molasky, 118 Mo.- App. 106, 94

S. W. 754.

38. For value of her services appropriated
hy him and interest thereon. Petition held
to state cause of action. Zeideman v. Mo-
lasky, 118 Mo. App. 106, 94 S. W. 754.

39. Earnings of ward after that time.

Zeideman v. Molasky, 118 M6. App. 106, 94

S. W. 754.
40. See 2 C. L. 1573.

41. Where claim was allowed by guardian
and duly entered on claim docket and was
thereafter approved by the court and ap-
proval was by the county judge duly en-

tered on the claim docket and indorsed on
th(! claim, the claim was thereby established

as a .judgment against the estate of the

ward, no order on the minutes in addition to

that on the claim docket being required.

Hev. St. 1895, arts. 2714, 2717. 2719, 2723, 2730.

I.ogan V. Gay [Tex.] 14 Tex. Ct. Rep. 640,

90 S. "W. 861.

43. Guardian of minor. In re Tyndall, 48

Misc. 39, 96 N. T. S. 222. Code Civ. Proo. §

2846, is not broad enough to confer such
authority, and § 2719 applies only to execu-
tors and administrators. Id.

43. Logan v. Gay [Tex.] 14 Tex. Ct. Rep.
640, 90 S. W. 861.

44. Summary remedy is favored and will
be adopted in absence of special circum-
stances rendering action necessary or appro-
priate. Grant v. Humbert, 114 App. Div. 462,
100 N. Y. S. 44.

45. 46, 47. Grant v. Humbert, 114 App. Div.
462, 100 N. T. S. 44.

48. Grant v. Humbert, 114 App. Div. 462,

100 N. T. S. 44. Held that motion by com-
mittee for stay should have been denied and
leave should have been granted to plaintiK
to prosecute action to judgment. Id. Where
plaintiff commenced action on claim against
lunatic before appointment of committee,
held that fact that limitations expired pend-
ing stay secured by committee would not
.affect plaintiff's right, if his claim was not
paid in full by the committee, to continue
his action for any unpaid balance after com-
mittee's discharge. Id.

49. Is not enforceable by execution while
estate is In custody of the court, but would
at once become so if incompetent should
recover and committee be discharged. Grant
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§ 7. Judicial proceedings to sell property of wwrd?''—In some states realty

belonging to infante may be sold where the income thereof and the personalty is in-

sufBcient for their support and education." In others the property of nonresident
insane persons may be sold for the payment of their debts, to provide for their sup-

port and maintenajiee, or for the better investment of the proceeds." The fact

that the estate of a decedent owes debts does not prevent a sale of realty .descending

to minor heirs for their benefit under the New Mexico statute."*"

The procedure to sell realty is purely statutory and varies in the different states.

The guardian is sometimes required to take an oath before fixing the time and place

of saJe.^* The required notice must be given.^° In some states the sale is made
by commissioners appointed by the court for that purpose/" and the guardian as

such has no right to the possession of the proceeds, but tiiey can only be paid for-the

purpose of reinvestment into the hands of some person, who may or may not be the

guardian, upon special bond being given for the care of the same.^' In proceedings

under the New York code to sell realty to pay debts, the report of the referee to

whom the matter may be referred is not binding on the court.'** The mere fact

that the guardian makes no objection to the claim for the payment of which a sale

is sought does not require the court to allow it,°° and the court ca;nnot adjudicate

a claim involving an accounting by the claimant as administrator of a decedent.""

Where the petition and order correctly describe the premises, subsequent mis-

V. Humbert, 114 App. Div. 462, 100 N. T. S.

44.

50. See 5 C. L. 1609.
51. Sale of Infant's realty ordered on

ground that personalty and Income of realty
was insufficient for their support and educa-
tion. In. re Wyolioff, '50 Mlso. 190, 100 N. T.

S. 417.
53. Laws 1893, p. 286, c. 120, when con-

strued in connection with the rest of the act.

Coleman v. Cravens, 41 Wash. 1, 82 P. 1005.

Act held to repeal by implication Hill's Ann.
St. & Codes §§ 3071-3078, though provision
expressly repealing such sections is void
because subject is not expressed in title. Id.

53. Mere fact that petition for appoint-
ment of special guardian for minor heirs and
for sale of land set up the fact that there
were debts of decedent's estate which should
be paid held not to prevent sale for benefit

of such heirs under Comp. Laws 1897, %%

2052, 2053. Hagerman v. Meeks [N. M.] 86

P. 801.

54. Fact that guardian did not take oath
required by B. & C. Comp. § 5602, until after

fixing the time and place of sale and until

four days before the sale, held an irregu-.

larity and was cured and sale validated by
Laws 1899, p. 64, § 3, a curative act subse-
auently passed validating guardians' sales

in certain cases. Fuller v. Hager [Or.] 83

P. 782.
55. Notice of hearing required by statute

to be given to ward is Jurisdictional, and
deed made without It is void and subject to

collateral attack. Beachy v. Shomber [Kan.]

84 P. 547. Where record shows giving of

notice which was insufficient, it cannot be
presumed from fact that sale was confirmed
that new notice was given. Id. In proceed-

ing under Civ. Code 1895, $ 4987, by guardian
for sale of property of minors and reinvest-

ment of proceeds, minors under agS of 14

need not be served with notice. Furr v.
Burns, 124 Ga. 742, 53' S. B. 201.

56. Where two persons were appointed
commissioners^ with power in either to act,
but only one gave bond and acted, and decree
ratifying sale directed him to collect money
and make deeds, which he did, held that
on his subsequently, and without authority,
turning over a part of the proceeds to the
other, the ^latter could not be held liable
therefor as commissioner. Pope v. Prince's
Adm'r [Va.] 52 S. E. 1009.

ST. Under Code 1904, § 2622. Pope v.

Prince's Adm'r [Va.] 52 S. B. 1009. Guardian
to whom fund was turned over, having no
right to receive it as guardian de jure,
could not be held liable for it as guardian da
facto, and claim of Infant therefor against
his estate on his death was not a preferred
debt of fourth class under § 2660. Id. He
would, however, be regarded as a construct-
ive or de facto trustee holding fund for
ward's benefit. Id. Orders relating to inter-
est on instalments of purchase price of land
in which infants owned an undivided inter-
est and which was sold under mortgage fore-
closure held to authorize payment to com-
missioner of entire amount of interest due
so that purchaser was entitled to credit for
amount so paid and turned over by commis-
sioner to guardian under order of court,

though guardian failed to account for a part
of it. Louisville Trust Co. v. Kidd [Ky.j
93 S. W. 38.

58. Report of referee appointed undei
Code Civ. Proc. § 2354. In re Wyckoff, 50

Misc. 190, 100 N. T. S. 417.

SO. In re WyckofC, 50 Misc. 190, 100 N. T.
S. 417.

00. Court held to have no Jurisdiction to
adjudicate claim of infants' mother based
in whole or in part on her dealings as ad-
ministratrix With the estate of her deceased
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descriptions will be regarded ^s clerical errors which may be corrected by the court

and the parties at any time."^ An ambiguous report of appraisers will, if possible,

be so construed as to uphold the deed.°^ The burden of proving fraud is on an in-

fant seeking to have the sale set aside on that ground.''"

A guardian's sale under order of court is a Judicial one to which the rule of

caveat emptor strictly applies.'* The court sells and the purchaser acquires only

such title as the ward has.'^ The purchaser is bound to know the source and con-

dition of the title, abd, after confirmation of the sale, is not, in the absence of fraud

or mutual mistake of fact, entitled to be relieved from the purchase or from paying

the purchase price, thouugh he has acquired no valid title.*"* Persons dealing with

titles derived through such sales aje chargeable with what the public records disclose

with reference thereto.*^ It is generally provided that actions by the ward, or those

claiming under him, to recover land sold by his guardian must be brought within a

specified time after the termination of the guardianship,"* or the recording of the

deed,°° but such statutes do not preclude them from setting up the fraudulent char-

acter of a sale at which the guardian indirectly became the purchaser and the con-

sequent invalidity of a mortgage subsequently executed by him in a suit to foreclose

the same, though more tlian the statutory period has elapsed, where they have not

been guilty of laches.'"

In case the sale is set aside as invalid, the purchaser must account for rents

and profits,'* but, in many states, will be allowed the value of permanent improve-

ments made by him.'^

husbana m a foreign state and involving an
accounting- by her in that capacity. In re

"WyckofC, 30 Misc. 190, 100 N. T. S. 417.

«1. Misdescription in certifleate of ap-
praisement carried forward in order of court
approving sale and in curator's deed. Metz
V. Wright, 116 Mo. App. 631, 92 S. W. 1125.

62. As to value of property. Beachy v.

Shomber [Kan.] 84 P. 547.

03. Evidence held insufflcient to show
fraud on part of guardian and purchaser.

Sansom v. Wolford [W. Va.] 55 S. B. 1020.

64. A sale of an infant's lands under the
summary proceedings provided for by Code
1899, c. 83, § 17. Headley.v. Hoopengarner
[W. Va.] 55 S. E. 744.

65. Headley v. Hoopengarner [W. Va.] 55

S. B. 744.
66. Is his duty to ascertain for himself

whether title may not be impeached or super-

seded by some other paramount one. Head-
ley V. Hoopengarner [W. Va.] 55 S. E. 744.

One purchasing interest of infants in oil and
gas in certain lands inherited by them from
their father, and agreeing to pay certain

royalty therefor, held not entitled, after sale

was confirmed and deed made, to be relieved

from payment of royalty on ground that

father had disposed of a part of such oil and
gas during his lifetime. Id. Nor could pro-

ceedings be re-opened and corrected, they
being final and conclusive in absence of clear

showing of fraud or mutual mistake. Id.

67. Where records showed that guardian's

deed to third person and latter's deed re-

conveying property to guardian Individually

were executed on same day, filed for record

at same time, and expressed same considera-

tion, held that one subsequently taking a

mortgage from the guardian was charged.

with notice of the invalidity of the guard-

ian's title. Burns v. Cooper [C. C. A.] 140 P.
273.

68. Must be brought within five years
under Comp. St. Neb. 1901, § 2578. Burns v.
Cooper [C. C. A.] 140 T. 273. Suit by wards
to set aside sale of land by'guardian to her-
self Individually held not barred by laches
or by limitations, though not brought within
10 years after they became of age as re-
quired by Eev. Laws c. 202, § 24, where they
sued soon after discovering: the facts and
exercised reasonable diligence. Sunter v.
Sunter, 190 Mass. 449, 77 N. E. 497.

60. Held that after lapse of five years
no defect in the qualification, after appoint-
ment, of the guardian who made the sale,
and no defect in the jurisdiction of the pro-
bate court to order sale, could be urged to
defeat title of purchaser, and hence land
could not be rec&vered because guardian of
insane person failed to publish notice of her
appointment. Steward v. Rea [Kan.] 87 P.
1150.

70. Ward having had sale set aside, those
claiming under him were not guilty of laches
in waiting to interpose defense until suit to
foreclose was instituted. Burns v. Cooper
[C. C. A.] 140 F. 273.

71. In suit in equity to set aside guard-
ian's sale on ground that she herself indi-
rectly purchased the land where occupant is

given an allowance for betterments, the
plaintiffs held entitled to set off their sh^re
of the rents and profits during the -period of
the guardian's occupation after deductins:
their contributory part of the sum expended
by her for taxes, repairs, and insurance, the
amount set off not to exceed the sum with
which they are charged for improvements.
Rev. Laws c. 179, §§ 23, 24. Sunter v. Sunter,
190 Mass. 449, 77 N. E. 497. Admission in
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Orders and jiidgments of probate courts in proceedings to procure a sale cannot
be collaterally attacked where jurisdiction appears and fraud is not charged, par-

ticularly where they are courts of record.''^ The deed will not be held void on col-

lateral attack merely because the petition fails to affirmatively show the existence of

the conditions under which the statute authorizes the sale.'*

§ 8. Actions and legal proceedings hy and against guardians.''^—Actions to

recover property belonging to the ward must be brought in the ward's name and not
that of the guardian.'^ Actions which an infant would be authorized to bring if

sui juris may ordinarily be brought by his guardian."'' In some states, where a cause

of action exists directly in favor of an infant, the action should be brought by a

guardian ad litem rather than the general guardian,'* but this rule does not apply

to cases where the general guardian is entitled to sue as trustee of an express trust."

The court may in some states authorize foreign guardians of nonresident minors to

sue for debts due their wards,*" and an order vacating an order granting leave to do

so is appealable.*^ In an action by a guardian, his appointment according to law

must be alleged.*^ A suit by a guardian of a minor to foreclose a mortgage given to

secure a note payable to him as guardian does not abate by reason of the fact that

the ward reaches his majority before its termination and that the guardian is there-

upon discharged,*^ but the ward is, in such case, entitled to be substituted as plain-

tiff in the action in place of the guardian.**

evidence of rental value of premises during
entire period elapsing between improvement
of premises and commencement of suit, for

purpose of ascertaining amount of rent ivith

which defendant should be charged after

he obtained title, held within master's discre-

tion, it being for him to determine whether
it was so remote as to be of no evidentiary
value. Id.

72. Kev. Laws c. 179, § 17, o. 184, § 19, pro-
viding that where land has actually been
held or possessed by a tenant or his prede-

cessor for six years and he is thereafter

found to have no title as against the true

owner he is entlfled to betterments an-
nexed by himself or^a former owner, or, if

such period of time has not elapsed, and
where improvements have been made In good
faith, he may recover compensation, whether
title is put in issue by writ of entry or by
petition for partition, applies where relief

against a guardian's sale is sought in equity.

Sunter v. Sunter, 190 Mass. 449, 77 N. E. 497.

Provision for allowance where land has been
held for six years does, however, apply to

such a case. Id. Provision that tenant is

entitled- to compensation where It appears
that he held by title which he had reason

to believe was good has no application where
title was acquired through sale by guardian
to herself of the property of the wards. Id.

73. Hagerman v. Meeks [N. M.] 86 P. 831.

Proceedings for sale of realty of minor heirs

by special guardian appointed for that pur-

pose, no appeal having been taken. Id. Im-
proper distribution of proceeds of guardian's

sale is mere irregularity which cannot be

reached on collateral attack. Id.

74. Beachy v. Shomber [Kan.] 84 P. 647.

Petition alleging that It would be for the

minor's interest to sell realty "to pay debts

of the estate" held not so defective as to

render sale void or d«ed open to collateral

a,ttack, though Gen. St. 1901, § 3299, author-

izes sale only when necessary for minor's
support or education, or -where his interest
will thereby be promoted because of unpro-
ductiveness of property, or its exposure to
waste, or any other peculiar circumstances,
it being conceivable that upon hearing facts

.

may have been shown bringing case within
statutory requirements. Id.

75. See 5 C. L. 1610.
70. Action to recover money belonging to

minors, which defendant claims to hold in
trust for their benefit. Mee v. Pay, 190 Mass.
40, 76 N. B. 229.

77. pnder Civ. Code Prao. § 428, authoriz-
ing creditor of decedent to bring action for
settlement of estate, guardian of infant
creditor may do so. Beddow v. Wilson, 28
Ky. D. R. 661, 90 S. "W. 228.

78. See, also. Guardians ad Litem and Next
Friends, 7 C. L. 1896. Schlleder v. Wells, 99
N. Y. S. 1000.

7». As where guardian sues to have pro-
ceeds of collateral, given him by defendants
to secure note and subsequently returned by
him to them to sell for his account and con-
verted by them pursuant to a conspiracy,
declared a trust fund in their hands. Schlle-
der v. Wells, 99 N. Y. S. 1000.

80. Superior court has Jurisdiction to
grant leave to do so, both upon the principle
of comity and under 2 Ball, Ann. Codes &
St., § 6419, providing that upon complying
with certain conditions court may grant such
guardian permission to remove property to

state in which wards reside, and that order
granting it shall be authority for him to sue
for and receive same. In re Crosby, 42 Wash.
366, 85 P. 1. Word "property" as used in

such section includes choses In action. Id.

81. Since it In effect determines the action
brought thereunder. In re Crosby, 42 Wash.
366, 85 P. 1.

82. Allegation that he was duly appointed
by an order of the surrogate's court of a
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In some states an. infant may defend actions by his regular guardian.'" A
minor defendant must ordinarily be served with process before the filing of an an-

swer by his guardian will amount to an appearance on his part.'" Service of sum-
mons on the duly appointed guardian of a lunatic is binding on the lunatic and con-

fers jurisdiction on the court to adjudicate his rights."

§ 9. Accounting and settlement.^^—A guardian is. not absolutely bound to

account in court for tlie property of his ward, but may account out of couit when
the ward comes of age, and if such accounting is fairly and honestly made and no
advantage taljen of the ward, a release given by him to the guardian is as efEeetive

as a decree entered in court.** The guardian caimot excuse himself from accounting

for the property of his deceased ward by claiming that he has himself acquired title

thereto.'" An order directing him to account to the court therefor is not a final

order or judgment for the delivery of the same to thfe ward's representative, but after

the account has been settled the guardian's individual claim to the property as

against the representative may then be tried under appropriate issues framed for

that purpose."^ In Tfixas a guardian of a minor who fails to account to him at the

first term of the probate court after he becomes of age and to turn over to him the

money in his hands is liable for interest thereon from that time at the legal rate.'"

In Louisiana on the settlement of the account of the natural tutrix of minor heirs

administering the succession of her deceased husband, the court will not consider

claims arising after the heirs have reached their majority."^ In New York on ac-

counting the surrogate has no power to pass upon the claim of a guardian for serv-

ices rendered as counsel for the infant in the action in which the estate was created

and before his appointment as general guardian.'* In that state the settlement of

a guardian's accounts before his successor has been chosen, though, authorized, is

not conclusive on the accounting after the appointment of such successor.'" The
costs of the accounting may be taxed against the guardian personally, where he has

been guilty of misconduct.""

Suits for an accounting must, of course, be commenced within tbe time fixed

by the statute of limitations," and tlie right to maintain, them may be lost by

laches."*

specified county held sufficient. Schlieder v.

Wells, 99 N. Y. S. 1000.

83. Revivor neither necessary nor proper.

Shattuck V. Wolf, 72 Kan. 366, 83 P. 1093.

Where note and mortgage ran to "S., guard-
Ian," and complaint was entitled "S. guardian,

plaintiff," and was signed in same manner,
he being in such case prima facie invested

with full title to them and full authority to

enforce them as his own. Id.

84. Shattuck v. Wolf, 72 Kan. 366, 83 P.

1093. Proceedings for substitution held

properly Instituted by motion, and court had
Jurisdiction to hear- and determine ownership
of note and mortgage without further plead-

ings and without a jury In absence of objec-

tion. Id.

85. Kirby's Dig. § 6023. Nunn V. Robert-

son [Ark.] 97 S. W. 293.

86. Court held to have acquired jurisdic-

tion of minor's person where, after minor

had been properly served', guardian appeared

and filed answer in his behalf. Nunn v.

Robertson [Ark.] 97 S. W. 293. Filing of

answer by guardian before minor was prop-

erly served held not an appearance by the

minor. Id.

87. In suit to foreclose mortgage on luna-
tic's property. Poran v. Healy [Kan.] 85 P.
751.

88. See 5 C. L. 1610.
89. Forbes v. Reynard, 98 N. T. S. 710.
90. By claiming that by agreement made

during ward's lifetime with latter's heirs and
next of kin he was to have all of ward's
property in consideration of his keeping and
caring for him until his death. Mase v.

Martin [Iowa] 106 N. W. 3.

91. Mase v. Martin [Iowa] 106 N. W. 3.

92. Logan v. Gay [Tex.] 14 Tex. Ct. Rep.
640, 90 S. . W. 861. The statute making
guardians liable for 10 per cent interest on
money of ward which they fail to lend when
they can do so with proper diligence has no
application to such a case. Id.

93. Particularly where they were not con-
sidered by lower court. If anything is due
tutrix she may deduct it in paying balances
found due such heirs. Gaspard v. Coco, 116
La. 1096, 41 So. 326.

94. In re Tyndall, 48 Misc. 39, 96 N. T. 3.
222.

95. Under Code Civ. Proc. § 2837. In re
Tyndall, 48 Misc. 39, 96 N. T. S. 222.



7 Cur. Law. GUAEDIAFSHIP § 10. 1913

Orders of the probate court confirming the settlement of the accounts of
guardians of insane persons have the force and effect of judgments which, if errone-
ous, may be corrected on appeal.^^ Courts of chancery may set them aside for fraud,
either actual or constructive,^ but the acts constituting such fraud must be specifi-

cally alleged and proved.^

Any interested party aggrieved thereby may ordinarily appeal from orders
settling guardiaa's accounts,^ the procedure in such case being regulated by the stat-

"

utes of the various states.* The acceptance by the special guardian of an incompe-
tent, appointed to represent him upon an accounting by his committee, of a sum
awarded him by the decree settling the account as compensation for his services

and for costs, is not a waiver of his right to appeal."

In some states a guardian failing to pay over money as directed by the decree

on accounting may be punished as for a contempt.*

§ 10. Rights and Uaiilities between guardian and ward.''—Contracts made by
a guardian with his ward shortly after the latter becomes of age and which inure to

the benefit of the guardian will be closely scrutinized and will not be allowed to

stand unless the guardian exercises the utmost good faith and the ward acts with full

Imowledge of all of the facts and of his legal rights.' The right of the guardian to

purchase the property of the ward at his own sale is treated in a previous section."

96. "Where he failed to account lor certain
funds and demanded credit for excessive
board bill. In re Ward, 49 Misc. 181, 98
N. T. S. 923.

97. Suit held not barred where it was
comnienced within t'wo years after appoint-
ment of administrator for guardian's estate.
Comp. Laws § 9737. Murphy v. Cady [Mioh.]
13 Det. Leg. N. 412, 108 N. W. 493.

98. Suit against guardian's administrator
held not barred. Murphy v. Cady [Mich.]
13 Det. Leg. N. 412, 108 N. W. 493.

99. Since such courts are given exclusive
original jurisdiction of estates of insane per-
sons, and of the settlement of the accounts
of their guardians by Const, art. 7, § 34, Kir-
by's Dig. § 4002. Nelson v. Cowling [Ark.]
91 S. W. 773.

1. Nelson v. Cowling [Ark.] 91 S. W. 773.
Omission to account lor rent money actually
received by guardian is fraud within this
rule. Id. Allegations seeking to charge
guardian with rents which he could have col-
lected by ordinary prudence and loyalty to
his ward held to state no facts constituting
fraud but merely to allege negligence, which
is no ground for interference by court of
equity after settlements had been confirmed,
remedy if conflrmation was erroneous being
by appeal. Id. Allowances for interest,
services, and improvements held also matters
for probate court subject to correction. If

erroneous, on appeal, and, there being noth-
ing In any of tliem on which to base charge
of fraud, chancery court erred in taking
original jurisdiction over them. Id.

2. Nelson v. Cowling [Ark.] 91 S. W. 773.

Complaint held sufficient in absence of mo-
tion to make more specific. Id. Evidence
held Insufficient to show fraud. Id.

3. Surety aggrieved by order restating ac-
count. Mertz V. Mehlhop, 117 111. App. 77.

Sureties may appeal Irom order settling
account. Rev. St. 1899, §§ 278, 3535. In re
Switzer [Mo.] 98 S. "W. 461.

4. Chap. 64, § 43, ol statute relating to

guardian and ward, providing that appeals
shall be allowed to circuit court on appellant
giving such bond and security as shall be
directed by the court, requires court to ap-
prove appeal bond and does not authorize
delegation ol such authority to clerk. Mertz
V. Mehlhop, 117 111. App. 77. Appellant hav-
ing in good faith attempted to perfect his
appeal in obedience to order' of court, held
that it should not have been dismissed be-
cause bond was approved by clerk where he
filed cross motion for leave to file good and
sufficient bond, but such motion should have
been granted. Id.

5. Is entitled to allowance in any event.
In re Edwards, 110 App. Dlv. 623, 97 N. T. S.

185.

6. Order of orphans' court, made after
hearing on order to show cause, directing
that guardian be attacked for contempt for
failure to pay over money as directed by de-
cree on accounting, held not to be a definitive
adjudication upon the question of contempt
but merely an Interlocutory order lor the
purpose of bringing her before the court so
that question of her guilt could then be de-
termined. In re Doland [N. J. Err. & App.]
64 A. 1091. Hence she was not a person ag-
grieved by such order within the meaning
of P. L. 1898, p. 793, § 204, and was not en-
titled to appeal therefrom. Id.

7. See 5 C. L. 1612.

8. Fidelity Trust Co. v. Butler, 2S Ky. L.

R. 1268, 91 S. W. 676. Execution of mortgage
by ward shortly after he became of age to
guardla;! to reimburse him for moneys ex-
pended by him for ward's benefit In excess
ol Income ol estate held not a ratification of
such expenditures. It appearing that ward
acted entirely on guardian's advice and with-
out knowledge ol the fact that realty was
exempt from liability lor such expenditures
under express provisions ol St. 1903, § 2034.
Id. Ratification ol accounts by ward while
he was in jail and In ignorance ol his legal
rights held no bar to subsequent action for
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The court cannot in the guardianship proceeding settle the estate of the de-

ceased ward nor determine who is entitled to the proceeds thereof.^"

§ 11. Compensation of guardian^—The amount of compensation to be al-

lowed a general^^ or special guardiaa^^ is generally discretionary with- the court. In
some stdtes a fixed commission is allowed on all property coming into his hands with

which he is chargeable as a part of the corpus of the estate.^* Commissions should

not be allowed on commissions,^' but one acting as administrator of each of two
estates and also as guardian is entitled to commissions in each of those capacities,

though the property passing through his hands in each is the same.^^ Commissions

may be denied where the guardian has been guilty of misconduct.^' Trustees are

aggrieved by an order allowing grossly excessive compensation to special guardians

of minors payable out of their share of the trust estate, and hence may appeal there-

from.^^

§ 12. Guardianship hondsP—Statutes in some states require a special bond
from a guardian to whom the proceeds of the ward's realty is turned over for the

purpose of re-investment.^" The fact that the estate of a minor is committed to a

guardian without his having executed the bond required by statute does not make
void his acts in collecting money or prosecuting suits for the recovery of money due

the wards, especially when they are for the benefit of the wards and are ratified by

them on becoming of age.^^ Leave of court is not ordinarily necessary to enable one

to sue on a bond payable to the state.-* The sureties can only be held liable for such

part of the estate as actually comes into the hands of the, guardian as such,^^ and

an accounting and to recover amount paid
by ward to guardian out of nroceeds of a
mortg-ag-e on realty. Wilson v. Fidelity Trust
Co. [Ky.] 97 S. "W. 753.

9. See § 5, ante.
10. In re Linflsaj^'s Guardianship [Iowa]

109 N. W. 473. Cannot litigate question
whether there was an agreement between
heirs of deceased ward and guardian where-
by guardian ana his wife were to have
ward's estate on his death. Id. Heirs of

ward are not parties to proceeding and court
cannot make them parties for that purpose.
Id. Hence contention that guardian should
not be compelled to turn over property to

administrator because it would have to be
returned to him by virtue of such agreement
is untenable. Id.

11. See 5 C. L. 1613.

12. "Will not be interfered with on appeal.

In re Switzer [Mo.] 98 S. "W. 461.

I.'!. Surrogate's court has discretionary
power to make suitable allowances to special

guardians of infants for services in prosecut-
ing appeal from its order settling accounts
of trustees. In re Stevens, 99 N. Y. S. 1070.

Supreme court has power to review and re-

verse decree of surrogate where allowance
is so grossly excessive as to indicate an
abuse of discretion, though it cannot itself

make the proper allowance. Id. Allowance
held grossly excessive and an abuse of sur-

rogate's discretion. Id.

14. TJnd'=!r Civ. Code 1895, §§ 2552, 3485,

guardian is entitled to 10 per cent commis-
sions on interest made by him provided he

returns such interest to the ordinary so as

to become chargeable therewith as a part of

the corpus of the estate, but not otherwise.

Griffin v. Collins, 125 Ga. 159, 53 S. B. 1004.

15, 16. Griffin v. Collins, 126 Ga. 159, 53

S. B. 1004.

17. As where he failed to account for
certain funds and sought credit for an ex-
cessive amount for board of ward. In re
Ward, 112 App. Div. 911, 98 N. T. S. 923.
Ordinary has a broad discretion in the mat-
ter of relieving guardian from forfeitures due
to a failure to make returns. Griffin v. Col-
lins, 125 Ga. 159, 53 S. E. 1004.

18. Under Code Civ. Proo. § 2568, giving
right to appeal to parties aggrieved. In re
Stevens, 99 N. Y. S. 1070.

19. See 5 C. I-. 1613.
20. Though it was court's purpose to

require proceeds of infants' interest in cer-
tain realty sold on mortgage foreclosure to
be reinvested for their benefit, held that,
where such reinvestment had not been made
or ordered, it had right to direct that interest
on Infants' share of unpaid purchase price
secured by sale bonds to be paid to their
guardian without execution of bond required
by Civ. Code Prac. § 497. Louisville Trust
Co. v. Kidd [Ky.] 93 S. W. 38.

21. Guardian will not be heard to deny his
liability to the wards, and third persons can-
not deny them any benefit they may derive
from such acts. Havens v. Ahlering [Ky.l
97 S. W. 344.

22. Fact that suit on bond for failure to

turn over money as directed was instituted

without obtaining leave of the court which
made the order, held not to affect right of
plaintiff to recover. Graffiin v. State [Md.}

63 A. 373.

23. Not for funds converted or lost by
guardian in her capacity as administratrix.
In re Switzer [Mo.] 98 S. W. 461. Where ad-
ministratrix who was also guardian gave to
herself as administratrix a receipt signed
by herself as guardian, but did not In fact
transfer the assets and take charge of the
same as guardian, held that she did not
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the ward may by his conduct estop himself to proceed against them at all.^* Only

matters rendering an order requiring the guardian to pay money into court erroneous

when passed are a defease to an action on the bond for failure to obey it.^° Stat-

utes in many states limit the time within which actions on the bond may be insti-

tuted.^* An appeal from an order of the probate court in accounting proceedings

does not operate to stay the institution of an action in a court of general juris-

diction on the bond to recover the- amount found due so as to prevent the running

of limitations.^'

In Kentucky the county judge is liable to the ward for any damage resulting

from any failure on his part to' use ordinary care to acquaint himself with the solv-

ency of the sureties accepted by him on the guardian's bond.^* Thei test of the suffi-

ciency of a surety is whether he is solvept, being a resident of the state and having

thereby discharge herself and her sureties
as administratrix and impose liabiUty on
herself and her sureties as guardian. Id.

Guardian of two of six infant children who
were Joint tenants of homestead, rented
whole homestead and collected all the rent.
Other four asserted no claim to any part of
rents, guardian never accounted to them.
and their rights were barred by limitations.
Held that, since Joint tenant may rent com-
mon property and collect rent, guardian was
not a wrongdoer or a trustee for other four
children, but received money for his -wards,
and his sureties were responsible on his
failure to account for it. Potter v. Redmon's
Guardian [Ky.] 96 S. W. 529.

24. Ward held not entitled to recover
against sureties upon ground that guardian
had never turned over amount found due on
final settlement, where it appeared that on
arrival at age, with full knowledge of her
rights, without fraud or misrepresentation,
and contrary to the advice of the judge of
probate, she gave guardian a receipt in full

without having received the money, and that
sureties were thereby Induced to release
mortgage held by them on guardian's land
as security. Baum v. Hartman, 122 111. App.
444. Fact that probate court, upon petition
of the ward, cited the administrator of the
guardian, deceased after the ward came of

age, to settle an account of the guardianship,
and refused to allow the account presented
to him and that no appeal was claimed by
the administrator, do not constitute an
irrefragable right of action by the ward
against the sureties upon the guardian's
bond, but court of equity can nevertheless
enjoin prosecution of such action if failure

to settle the account was caused by the in-

equitable conduct of the ward. Clark v.

Chase [Me.] 64 A. 493. Where ward delayed
asking for account until after guardian's
death, eight years after ward came of age,

and then caused guardian's administrator to

be cited to settle account, which he was un-
able to do, held that he would be enjoined
from prosecuting action at law against ad-
ministrator of deceased surety on guardian's
bond, his laches having given him an uncon-
scionable advantage over the defendant. Id.

25. Where committee invested money in

second mortgage Instead of first mortgage as

he was authorized to do, a release of the

first mortgage after an order requiring him
to pay such money into court held no de-

fense tr> an actidn on the bond for failure to

obey such order. Grafflln v. State [Md.] 63

A. 373.
26. Under Gomp. Laws § 8727, providing

that actions against sureties must be com-
menced within four years after guardian's
discharge, action commenced more than four
years after guardian's death held barred.
Murphy v. Cady [Mich.] 13 Det. Leg. N. 412,

108 N. W. 493. Rev. St. 1898, § 3968, provid-
ing that no action can be maintained against
sureties on any bond given by a guardian
unless commenced within four years from
time when guardian shall have been dis-

charged, unless at the time of such discharge
plaintiff is under any legal disability to sue,

In which case the action may be commenced
within four years after the removal of the
disability, applies to a bond given in a
special real estate sale proceeding under Id.

c. 171. Wescott V. XJpham, 127 Wis. 590, 107

N. W. 2. Guardian of minor is "discharged"
within meaning of such section when ward
obtains his majority, though same pferson 1^

appointed guardian of other minors by same
order and the performance of his duties with
respect to them is secured by the same bond.
Id. It is immaterial that cause of action on
bond does not accrue until after there has
been an accounting in the probate court and
a breach has been established, the discharge

of the guardian and not the accrjial of th,e

cause of action operating to start the run-
ning of the limitation. Id. Question wheth-
er, where statute allowed plaintiff only 34

days after termination of accounting pro-

ceedings in which to sue, it was so unreason-
able as to be unconstitutional, held not in-

volved where half of the four year period

was allowed to elapse before institution of

proceedings for accounting. Id. "Disability

to sue" means a personal disability to main-
tain the suit as distinguished from a mere
obstacle to the commencement of a particu-

lar action,, and hence inability to sue during

the period of the accounting and until a set-

tlement of the guardian's account does not

prevent the running of the statute'. Id. .

27. Not so as to require the deduction of

such time in figuring limitations by virtue

of Rev. St. 1898, § 4236. Wescott v. Upham,
127 Wis. 590, 107 N. W. 2. Under Rev. St.

1898, § 4036, appeal from county court oper-

ates to stay all further proceedings in pur-
suance of the act appealed from. Id.

28. St. 1903, § 2018. Commonwealth v.

Lee, 28 Ky. L. R. 596, 89 S. W. 731, modifying
27 Ky. L. R. 806, 86 S. W. 990. Judge held
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enough property liable for debts to pay the liability assumed to the ward in' addition

to his other liabilities.°°

HABBAS COKPUS (AND REPLEGIANDO).

§ 1. Xatnre of the Remedy and Occasion
and Propriety of It (1916).

§ 2. Jnrlsdiction (1917).

I 3. Petition (1918).

§ 4. Hearing on Petition and Issuance of
Writ (1918),

§ 5. The 'Writ; Service Thereof; Effect of
Writ (1918).

§ 6. Certiorari In Aid of Habeas Corpus
(1918).

§ 7. Return and Hearing and Determina-
tion Thereon; Judgment (1918).

§ 8. RevlcTT (1919).

§ 1. Nature of the remedy and occasion and propriety of it.^"—^While the writ

is now commonly used to determine custody of infants/^ to relieve from invalid

enlistments in the army and navy/^ in extradition proceedings,^^ to admit to bail/''*

and for other similar purposes to which the common-law rules have no application,

when used to relieve from restraint under legal process it issues only when the judg-

ment or process is void.^' It cannot be used to review the merits^' or mere irregu-

larities of procedure,^' but only in case of want of jurisdiction,^' and ordinarily will

not to have used required degree of care In
taking bond or in seeing to it that it con-
tinued safe. Id.

29. Commonwealth v. Xiee, 28 Ky. I* R.
596, 89 S. W. 731, modifying 27 Ky. L. R. 806,
86 S. W. 990.

30. See 5 C. L. 1615.
31. Lies to determine custody of child

where neither of the claimants has any nat-
ural rig-ht. Mahon v. People, 119 lU. App.
497. Custody of child may be determined but
not right to guardianship. Andrino v. Tates
[Idaho] 87 P. 787. An Indian woman, a ward
of the United States, is within the New York
statute allowing a wife living jseparate from
her husband to maintain habeas corpus to
settle the custody of children. People v.

Rubin, 98 N. T. S. 787.

32. No answer to writ by parent that
naval authorities were entitled to hold
minor for trial for fraudulent enlistment.
Ex parte Lisk, 146 P. 860. Contemplated
or possible court-martial proceedings no de-
fense to writ. Ex parte Bakley, 148 F. 56.

Will not lie to relieve minor from military
arrest for offense committed before his en-
listment \yas rescinded by his parents. In
re Scott [C. C. A.] 144 P. 79.

33. May go behind executive warrant and
review grounds on which It was issued. Ex
parte Cheatham [Tex. CTr. App.] 95 S. W.
1077. May show that process set out in the
return is void, but not the merits of the
case. Singleton v. State [Ala.] 42 So.
23. After return to demanding state,

habeas corpus will not lie to determine
whether petitioner was a fugitive from jus-
tice. Ex parte Moyer [Idaho] 85 P. 897.

Federal court will not relieve by habeas
corpus because petitioner Tvas brought with-
in the jurisdiction of the state court in a
manner violating the Federal extradition

statute. Pettlbone v. Nichols, 27 S. Ct. 111.

34. 35. Must be void and not merely er-

roneous. Harris v. Nixon, 27 App. D. C. 94.

To relieve from arrest under void capias.

Schwarzsohlld v. Goldstein, 121 lU. App. 1.

Sentence of Imprisonment when only fine was

authorized. State v. Miesen [Minn.] 108 N.
W. 513. Conviction under unconstitutional
statute. Bx parte Knight [Fla.] 41 So. 786.

To relieve from detention for violation
of void ordinance. In re McMonies [Neb.]
106 N. W. 456. To prevent one be-
ing again put on trial after an acquittal.
Ex pa:rte Davis [Tex. Cr. App.] 14 Tex. Ct.

Rep. . 109, 89 S. W. 978. Where part of a
fine was without authority remitted during
good behavior, habeas corpus will issue to

relieve from a rearrest on breach of the con-
dition of the remission. Gordon v. Johnson
[Ga.] 55 S. B. 489. Not to relieve from de-
tention under sentence which la voidable
only. Valid conviction but sentence under
wrong statute. Martin v. District Ct. of Sec-
ond Judicial Dlst. [Colo.] 86 P. 82.

Judgment void In part: Cannot be dis-

charged for excessive sentence until so much
as was within the power of the court to im-
pose has been performed. Harris v. Lang,
27 App. D. C. 84. Imprisonment was on sev-
eral sentences and that admitted to be valid

had not expired. Woodward v. Bridges, 144

F. 156.

38, Whether evidence warranted binding
over. People v. Flynn, 49 Misc. 328, 99 N.

T. S. 198. Where the findings show a viola-

tion of the ordinance and the sentence is

within the power of the municipal court.

Logan V. Childs [Fla.] 41 So. 197.

37. Lillibridge v. State, 7 Ohio C. C. (N. S.)

452; In re Terrill [C. C. A.] 144 P. 616; Bx
parte Stephens [Tex.] 16 Tex. Ct. Rep. 80, 94

S. W. 327. Not for mere irregularities in

sentencing on plea of guilty. Ex parte
White [Tex. Cr. App.] 98 S. W. 850. Com-
mitment of married female infant to in-

dustrial school under statute applying only
to unmarried females is not void. Ryan v.

Rhodes [Ind.] 76 N. E. 249. And the fact that

the petition Is by one not a party to the pro-

ceeding in which the judgment ,was rendered

does not entitle him to collaterally assail

It. Ryan v. Rhodes [Ind.] 78 N. E. 330.

Whether one under conviction is confined in

the wrong prison or improperly required to
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not issue when there is a remedy by appeal or error,^" and a constitutional prohibi-

tion against suspension or denial of the writ does not invalidate a statute providing

that it shall not be allowed for errors of law reviewable by appeal.*" There is a

conflict as to whether jurisdictional facts may be inquired into.*^ Petitioner must

be in custody at the time of applying for the writ/^ and the authorities are not agreed

as to whether one at large on bail is entitled to it.*'
'

§ 2. Jurisdiction.^*—There is no jurisdiction to issue to review imprisonment

under judgment of court of concurrent jurisdiction.*^ The probate court in Ohio

is without power to issue habeas corpus in extradition cases, its jurisdiction in such

cases being taken away by statute.*" Original applications for habeas corpus

are not within the California Practice Rule allowing transfer to the supreme

court on disagreement of the judges of the court of appeals,*^ and unless the justices

of the latter court concur in granting the writ, the petition must be dismissed.*'.

In Louisiana the supreme court can issue the writ only in cases within its appellate

jurisdiction.*'

Federal courts.^"—^The circuit court of appeals has no authority to issue habeas

corpus as an original proceeding.^^ WTiere the evidence is conflicting as to whether

petitioner was in exercise of duty as Federal officer, the writ will not be issued by

Federal court to relieve from state arrest.'^ Interference by Federal courts being

limited to persons detained in violation of the Federal constitution or of a Federal

law or statute,'' imprisonment under state authority in violation of the constitutional

amendments which do not apply to the state governments gives no Federal juris-

serve at hard later cannot be inquired into.

In re Terrill [C. C. A.] 144 F. 616.

38. State v. Pratt [S. D.] 107 N. "W. 538;

Bass V. Lawrence, 124 Ga. 75, 52 S.

E. 296; Flags v. Sisson, 125 Ga. 277,

54 S. B. 171; People v. Feenaughty,
51 Misc. 468, 101 N. T. S. 700; Felts

V. Murphy, 201 tl. S. 123, 50 Law. Ed. 689;

Valentina v. Mercer, 201 TJ. S. 131, 50 Law.
Ed. 693; City, of Selina v. Till [Ala.] 42 So.

405; Ledford v. Emerson [N. C] 55 S. E.

9 69. Failure to take requisite steps in pro-

cedure must affirmatively appear of record

to authorize relief on habeas corpus. Fail-

ure to interrogate accused before sentence.

Manaca v. Ionia Circuit Judge [Mich.] 13

Det. Leg. N. 919, 110 N. W. 75. While the

complaint and other record proceedings may
be looked to, nothing of a defensive nature

will be considered. In re Myrtle [Cal. App.]

84 P. 335. The circuit court has jurisdiction

in habeas corpus in the case of one com-
mitted for contempt by a common pleas

Judge who was without Jurisdiction In the

premises. Ex parte Froome Morris, 8 Ohio

C. C. (N. S.) 212. Not to review evidence

to sustain a conviction of contempt. Ex
parte Beid [Tex.] 14 Tex. Ct. Eep. 347, 89 S.

W 956. Imprisonment under Judgment of

criminal conviction will be reviewed only for

want of Jurisdiction. That grand Jurors were

improperly drawn, no ground of discharge.

Ex parte Moran [C. C. A.] 144 F. 594; In re

Terrill [C. C. A.] 144 E'. 616. One imprison-

ed for contempt of a decree without Juris-

diction may be released on habeas corpus.

Ex parte Kobinson [C. C. A.] 144 F 835.

Contempt in refusal to obey subpoena issued

without Jurisdiction and void on its face,

people V. Wyatt [N. Y.] 79 N. E. 330.

39 Win not be granted where error

would lie, except in unusual cases. In re

Lincoln, 202 TT. S. 178,, 50 Law. Ed. 984. Only
in exceptional cases will it be allowed where
there is another remedy. Insufficient indict-
ment. Riggins V. U. S., 199 U. S. 303, 50 Law.
Ed. 547. Judgment in contempt reviewable
by error. Ex parte Stidger [Colo.] 86 P.
219.

40. Busse V. Barr [Iowa] 109 N. W. 920.

41. All Jurisdictional facts open to trial.

In re Depue [N. T.] 77 N. E. 798; People v.

Flynn, 48 Misc. 159, 96 N. Y. S. 653. Im-
prisonment under 'Judgment cannot be in-

quired Into for an alleged want of Juris-
diction depending on matters of fact, for
these are conclusively presumed to have been
determined against the petitioner. Ex parte
Columbia George, 144 F. 985.

42. If petitioner was in custody when the
application was made, it is sufficient, though
he was not at the time a former applica-
tion was denied. Ex parte Jackson pTex.
Cr. App.] 96 S. W. 924.

43. That he Is. Mackenzie v. Barrett [C.

C. A] 141 F. 964. Contra. U. S. v. Peck-
ham, 143 F. 625.

44. See 5 C. L. 1616.

45. Martin v. District Ct. of Second Judi-
cial Dist. [Colo.] 86 P. 82.

46. Thomas v. Evans [Ohio] 76 N. E. 862.

47. .Ex parte Oates [Cal. App.] 83 P. 261.

48. Ex parte Sauer [Cal. App.] 84 P. 995;

Ex parte Williams [Cal.] 87 P. 568.

49. State V. Kiernan, 116 La. 739, 741, 41

So. 55.

50. See 5 C. L. 1616.

51. Whitney v. Dick, 202 XJ. S. 132, 50 Law.
Ed. 963. This case apparently overrules Ex
parte Moran [C. C. A.] 144 F. 594.

52. United States v. Lewis, 200 U. S. 1, BO

Law. Bd. 343.

53. Eev. St. S 753.
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diction;^* and habeas corpus will not issue to relieve from imprisonment under a

conviction in a state court unless the court had nO' jurisdiction or proceeded in such

manner as to lose it.^^ That -a state legislative committee was acting beyond its

powers does not authorize habeas corpus by a Federal court to relieve from commitr

ment for contempt of the committee.^"

§ 3.' Petition.^''—Petitions for habeas corpus are to be, construed vith much
liberality and no particular adherence to form is required.^* Where the authority

to issue is conferred on the judge of a certain court, the petition must be addressed

to the judge, not to the eourt.^^

§ 4. Rearing on petition and issuance of writ.""—Where an order denying

the writ is appealable, a second application to another judge need not be heard,^^ but

the doctrine of res judicata has no application and successive appHcations may be

considered."^

§ 5. The writ; service thereof; effect of writ.^^

§ 6. Certiorari in aid of habeas corpus.^*

§ 7. Return and hearing and determination thereon; judgment."^—It has

been held that averments of petition as to absence of jurisdictional facts are taken as

true unless traversed by the return,"" but in another jurisdiction it was said that the

return is an answer to the writ and not to the petition, and its sufficiency is to be de-

termined without reference to the petition."^ The burden is on the petitioner"* ex-

cept where an affirmative showing is made by the return."" On habeas corpus to

admit to bail, however, the state has the opening and closing of the argument in

Alabama.''" Petitions in habeas corpus are usually tried summarily and reference

is not of right ;'^ though in California, where a question of fact is presented by the

return to a writ issued from the supreme court, it may be ordered tried in the su-

perior court.'''' Continuance is discretionary.'^ The matter will be determined ac-

cording to the status at time of decision.''* ISTo question not essential to trial of the

54. Commitment by state court for con-
tempt in refusing- to answer alleged in-

criminating questions. Ex parte Munn, 140
F. 782. Detention of one under state pro-
cess in violation of the state constitution
does not authorize interference by a Fed-
eral court. Alleged denial of Jury trial. Ex
parte Brown, 140 F. 461. The question of the
identity of petitioner with an escaped con-
vict gives no ground of Federal Interfer-
ence. Ex parte Moebus, 148 F. 39.

55. Where a state court has general ju-
risdiction of the subject-matter, it is only
in extreme cases that a Federal court will

interfere by habeas corpus on the ground
that there is no jurisdiction of the particular
case. Mackenzie v.. Barrett [C. C. A.] 144 F.

954. Not because accused was brought with-
in the jurisdiction In a manner violating
the Federal statutes regulating extradition.

Pettibone v. Nichols, 27 S. Ct. 111. Failure
of state court to make adequate provision
for reading- of testimony to deaf prisoner
does not cause it to lose jurisdiction (Felts

v. Murphy, 201 U. S. 123, 50 Law. Ed. 689),

nor does error in taking from jury certain

included offenses (Valentina ,v. Mercer, 201

U. S. 131, 50 Law. Ed. 693), neither does fail-

ure to specify a building in the order fixing

the place of trial (In re Moran, 27 S. Ct. 25),

irregularities in th« selection of grand ju-

rors (Id.), or compelling accused to walk
in the presence of the jury (Id.).

58. Carfer V. Caldwell, 200 U. S. 293, 50
Law. Ed. 488.

57. See 5 C. L. 1617.

58. Grooms v. Schad [Fla.] 40 So. 497.
59. Carwile v. State [Ala.] 39 So. 1024.
eo. See 5 C. L. 1617.

61. Ex parte Moebus, 148 F. 39.

62. In re Kopel, 148 F. 505.

63. See 3 C. L. 1578.

64. 65. See 5 C. L. 1617.

66. In re Depue [N. Y.] 77 N. E. 798.

67. In re Moyer [Colo.] 85 P. 190.

68. Every presumption favors the legality
of imprisonment under judicial process.
Presumed that present insanity of petition-
er did not exist at time of order depriving
him of good time for insubordination in

prison. In re Terrill [C. C. A.] 144 P. 616.

In habeas corpus to determine the custody
of an infant, the burden is on petitioner to

show that the best interests of tlie child
require that it be committed' to his custody.
White V. Richeson [Tex. Civ. App.] 94 S. W.
202.

69. Where the warrant alleged in the re-

turn was not produced or otherwise proven
on the hearing, petitioner must be dischar-
ged. Ex parte Baker [Cal. App.] 86 P. 915.

76. Wray v. State [Ala.] 41 So. 878.

71. Ex parte Cannon [S. C] 55 S. E. 325.

72. Sanity of petitioner. Ex parte Clary
[Cal.] 87 P. 580.
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validity of the restraint complained of will be ordinarily gone into/° but where a de-

cree respecting the custody of a child is held invalid on habeas corpus, the ques-

tion of custody will be adjudged in the same proceeding.'^" Eemand should be to

the custody to which petitioner should at the time of the decision be committed,'''

and where an invalid judgment is entered on a valid conviction, the petitioner will

be discharged from detention under the judgment and remanded for further pro-

ceedings on the conviction.'*

§ 8. Reviow.'"'—Local statutes and practice determine whether an order in

habeas corpus is reviewable by appeal,*" error,*^ exceptions,*^ or certiorari.** Error

and not appeal is the remedy in Illinois to review an order on habeas corpus to de-

termine custody of a child,** but voluntary appearance to appeal entitles the court

to hear it.*° Eeview in Nebraska is governed by the statutes relating

to civil proceedings.*® Where on habeas corpus to admit to bail an order

for bail is made and then set aside before bail is given, the petition is left pending

and there is no appealable order.*' Order for custody of child cannot be suspended

pending appeal by supersedeas bond.** Invalidity of ordinance not in record cannot

be reviewed.** The case will be determined with respect to condition at time order

below was made,'" but where the term of petitioner's imprisonment expires pending

appeal, the appeal will be dismissed."^

HABITUAL. DRTJNKARDS.M

Before an inebriate can be committed to the asylum under the Di]Dsomaniac

Law of Nebraska, there must be an application in the nature of an .information,'"' a

hearing thereon,"* and a finding by the commissioners that the applicant is an

inebriate."' This law must be construed in connection with the general laws relat-

73. Held properly denied. Bx parte Can-
non [S. C] 55 S. E. 325.

74. Ossie V. State [Ala.] 41 So. 945. Com-
pare People V. Reardon [N. T.] 78 N. E. 860.

75. On habeas corpus to admit to bail, the
court will not Inquire whether the admitted
facts show there was no offense. Ex parte
Adams [Tex. Cr. App.] 90 S. W. 24; Ex parte
Kent [Tex. Cr. App.] 90 S. "W. 168.

76. Sullivan v. People [111.] 79 N. E. 695.

Will determine question of parent's for-

feiture of rights by willful abandonment.
'Newsome v. Bunch [N. C] 54 S. E. 785.

77. Convict labor contract expired pend-
ing hearing but sentence not completed. Os-
sie V. State [Ala.] 41 So. 945.

78. State v. Miesen [Minn.] 108 N. W. 613.

7d. See 5 C. L. 1619.

80. Discharge on habeas corpus from ar-

rest on capias ad sat. is in the nature of an
order recalling the execution and is appeal-
able. Dedford v. Emerson [N. C] 55 S. B.

969. Appeal lies In habeas corpus to deter-

mine custody of child. Bleakley v. Smart
[Kan.] 87 P. 76. Order discharging petition-

er is not appealable. Bx parte White [Cal.

App.] 84 P. 242.

81. Error lies to order In habeas corpus
to determine custody of infant. Mahon v.

People, 119 111. App. 497. Error does not lie

in Michigan. In re Brook [Mich.] 107 N. W.
446. '

82. Exceptions do not lie to an order for

discharge. Stewart v. Smith [Me.] 64 A. 663.

83. Certiorari lies. Martin v. District Ct.

of Second Judicial Dist. [Colo.] 86 P. 82; In
re Brock [Mich.] 107 N. W. 446.

84, 85. Sullivan v. People [111.] 79 N. E.
695.

86.

87.

88.

1069.

80.

SO.

Ex parte Decker [Neb.] 108 N. W. 157.

Carwile v. State [Ala.] 39 So. 1024.

State V. Poindexter [Wash.] 87 P.

Ferllta v. Jones [Fla.] 39 So. 593.

Order discharging on bail one "who
had not obtained certifloate of reasonable
doubt reversed, though certificate was ob-
tained after the discharge. People v. Rear-
don [N. T.] 78 N. B. 860.

91. Bx parte Person [N. C] 52 S. E. 1033.

92. See 2 C. L. 159.

. 93. Such application under Cobbey's Supp.
1905, § 9650c, must allege that the person
is a dipsomaniac or inebriate and a fit sub-
ject for treatment in the hospital. Bx parte
Simmons [Neb.] 107 N. W. 863.

94. There must be a trial and a record
kept thereof sufficient to show the jurisdic-

tion of the commissioners and the action tak-
en by them. Bx parte Simmons [Neb.] 107

N. W. 863.

95. A finding that he is a "fit subject for
treatment for the liquor habit at the state
hospital for the Insane" is Insufficient (Ex
parte Simmons [Neb.] 107 N. W. 863), and a
statement in the commitment that the com-
missioners find him to be an inebriate cannot
be treated as an additional finding in aid
thereof (Id.).
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ing to the detention, care, and discharge of persons committed to the hospital."' In-

mates cured are entitled to liberty"' wiiiiout conditions."' A decree finding one to

be an habitual drunkard is conclusive as to his condition on the date of rendition,

but not prior thereto.""

HABITUAIi OFPBNDERS.i

HandWETTING, Proof of; Habbob Masters, see latest topical index.

96. Laws relating to privileges while con-
fined, and the right to test the legality of
the confinement by the Inmates generally,
apply to inebriates. Ex parte Schwarting
[Neb.] lOS N. W. 125.

97. Detention thereafter is unlawful and
, the ordinary remedies applicable to such
cases may be invoked to secure a release.
Ex parte Schwarting [Neb.] "108 N. W. 125.

98. Section 7, c. 82, p. 388, Laws 1905 (§§
9650a to 9650h, Cobbey's Supp. 1905), pro-
viding for the paroling of cured Inmates
upon their taking a pledge to abstain from
the use of liquors and to avoid places and

persons tending to lead them back Into their
old habits, etc., held unconstitutional as
violating the right to personal liberty. Ex
parte Schwarting [Neb.] 108 N. "W. 125.

9D. A decree under D. C. Code | 115f [32
Stat, at L. 524, chap. 1329], rendered on Sept.

15, 1904, is not conclusive of one's contrac-
tual incapacity on Aug. 11th, although rais-
ing an inference as to his helpless condition.
Knott V. Giles, 27 App. D. C. 581.

1. No cases have been found during the
period covered by this volume. See Criminal
Law, 7 C. L. 1015, for Increased punishment
for second offenses.




